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FABDine  «.  Jambs  at  at. 

(Supreme  Court  of  Texas.    June  U,  1888.) 

IMJOJUTIOM— KBTOWM/— BviPMiom. 

1.  In  a  suit  to  enjoin  the  execution  of  a  writ  of 
restitntion  iaaned  on  a  Jndginent  of  forcible  de- 
tidner,  on  the  ground  that  such  judgment  did  not 
embrace  49  acres  which  it  was  proposed  to  put  the 
judgment  plaintiifs  into  possession  of  under  the 
writ,  the  deaciiptlon  in  that  judgment  was  not 
contrcdling,  but  defendants  were  entitled  to  show 
that  by  former  conveyances  and  transactions  be- 
tween the  parties  and  their  privies  such  a  oon- 
Btructlon  should  equitably  be  put  upon  the  de- 
scription in  the  judgment,  which  followed  the  de- 
scription in  the  deeds,  as  would  embraoe  the  48 
acres  in  dispute,  and  that  plaintUI  was  by  his  acts 
precluded  from  denying  the  oorreotness  of  snoh  a 
construction. 

2.  The  oourt  charged  the  Jury:  "If  you  believe 
aaid  judgment  was  not  rendered  for  toe  land  de- 
scribed oy  plaintiS  as  a  4e-aore  tract,  and  that 
no  writ  of  restitution  was  issued  upon  said  judg- 
ment commanding  the  sheriff  to  place  [defend- 
ants] in  posseeslon  of  said  48  acres,  then  you  will 
And  for  plaintiff. "  Also,  "if  a  party  selling  land 
point  out  the  Unes  of  his  land  to  the  purchaser,  and 
thereby  induces  the  purchaser  to  believe  he  is 
buying  the  land  Included  within  said  lines,  he  will 
inlaw  be  deemed  to  have  parted  with  the  land  so 
pointed  out, "  etc.  Held,  that  the  first  instruction 
was  more  favorable  to  plaintifl  than  it  should  have 
been,  and  that  the  second  instmoUon  was  not  neo- 
essarllv  la  conflict  therewith,  as,  tt  such  repre- 
sentations were  made,  the  fact  might  enable  the 
jurr  to  say  that  the  description  in  the  judgment 
embraced  the  48  acres. 

Commissioiiers' decision.  Appeal  from' dis- 
trict court.  Hill  county. 

Action  by  W  P.  Fardoe  against  I.  L.  B. 
and  W.  H.  James,  to  enjoin  ttie  execution  of 
a  writ  of  restitution.  Judgment  for  defend- 
ants, and  plaintlfF  appeals. 

A.  P.  McKinnon,  tat  appellant.  Jo  Ab- 
5ott  and  Thos.  Ivy,  for  appiellees. 

CoLLABD,  J.  Plaintiff  snes  by  injunction 
to  restrain  Uie  execation  <A  a  writ  of  restitu- 
tion, issued  from  tlie  county  court  upon  a 
Judgment  rendered  in  a  proceeding  of  ford* 
Ide  detainer  against  liim  and  J.  D.  Pacdue,  up- 
on the  ground  tbat  49  acres  of  the  land  claimed 
by  him  are  not  embraced  in  the  description 
of  the  land,  as  given  in  the  judgment  or  tlie 
vrit.  Defendants  pleaded,  and  the  court  ad- 
mitted evidence  to  show,  that  the  description 
T.iaB.w.no.l — 1 


contained  in  the  Judgment  was  not  controlled 
by  the  call  for  distance  on  the  south  line  of 
the  survey.  FlaintifC  based  his  right  to  the 
injunction  upon  the  one  fact  that  the  de- 
scription of  the  land  in  the  Judgment  and 
writ  did  not  embrace  the  49  acres.  Defend- 
ants, by  way  of  answer,  set  up  a  conveyance 
from  W.  F.  Henry  and  others  to  J. H.Fisher 
out  of  the  McKlnney  A  Williams  survey  of 
405  acres  of  land,  the  south  line  of  which  is 
described  as  extending  to  the  south-east  cor- 
ner of  the  McKinney  &  Williams;  and  then 
a  deed  by  Fisher  to  J.  D.  Pardue  and  B.  M. 
Orantbam  to  100  acres  oat  of  the  south-east 
portion  of  the  405-acre  tract,  which  calls  for 
the  south-east  corner  of  the  same.  Defend- 
ants also  answered,  tbat,  at  the  time  of  the 
sale  to  Pardue  and  Grantham,  they,  as  part 
consideration  for  the  land,  executed  to  Fisher 
their  four  promissory  notes  for  S420  each,  re- 
taining a  vendor's  lien  on  the  land,  and  that 
they  entered  into  possession  of  the  land,  in- 
cluding the  49  acres  in  dispute;  that  Fisher, 
in  making  his  deed  to  Pardue  and  Orantham, 
intended  to,  and  did,  in  fact,  convey  to  them 
all  the  land  up  to  the  south-east  comer  of  the 
405-acre  tract,  and  the  south-east  comer  of 
the  McKinney  &  Williams  survey,  and  that 
the  deed  conveyed  an  excess  of  49  acres;  that 
Fisher  transferred  the  four  notes  to  defend- 
ants L  L.  B.  and  W.  H.  James,  who  sued  on 
them,  suing  the  makers  and  also  W.  P.  Par- 
due  as  being  in  possession  of  the  land;  that 
prior  to  the  suit  on  the  notes  Orantham  sold 
his  half  interest  in  the  land  to  W.  P.  Pardue, 
by  deed  describing  the  land  exactly  as  it  was 
described  in  the  Fisher  deed  to  J.  D.  Pardue 
and  Orantham;  tbat  J.  D.  Pardue  also  con- 
veyed the  49  acres  to  his  father,  W.  P.  Par- 
due,  who  knew  that  it  was  included  in  the 
deed  from  Fisher;  that  aft«r  suit  on  the 
notes  propositions  were  made  by  J.  D.  Par- 
due  and  Orantham  to  James  &  James  to  re- 
oonvey  the  land  to  them  in  consideration  of 
the  cancellation  of  the  notes  and  the  dismis- 
sal of  the  suit,  which  proposition  James  and 
James  declined  to  accept  until  W.  P.  Pardue 
also  agreed  to  it,  and  agreed  to  transfer  the 
land  to  them;  that  all  parties  agreed,  and  W. 
P.  Pardue  and  wife  executed  a  deed  to  J.  D. 
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Pardoe  and  Grantham  on  the  19th  of  Au- 
gust, 1885,  and  J.  D.  Fardue  and  Grantham 
on  the  same  day  executed  and  delivered  a 
deed  to  defendants,  and  that  in  all  the  deeds 
the  land  was  described  as  in  Fisher's  deed  to 
J.  D.  Fardue  and  Grantham,  and  that  this 
was  done  in  consideration  of  the  surrender  of 
the  notes,  and  the  dismissal  of  the  suit:  that 
it  was  agreed  and  understood  by  al(  the  par- 
ties that  the  deeds  conveyed  the  land  in  con- 
troversy, and  to  the  south-east  corner  of  the 
McKinney  &  Williams  survey;  that  pend- 
ing negotiations  for  the  cancellation  of  the 
notes,  and  dismissal  of  the  suit,  J.  D.  Fardue 
pointed  out  and  indicated  upon  the  land  the 
boundaries  as  including  the  land  in  dispute; 
that  at  the  time  of  the  execution  of  said 
deed  it  was  agreed  that  Grantham  and  J.  D. 
Fardue  might  remain  in  possession  of  the 
land  until  the  15th  day  of  November  follow- 
ing, at  which  time  they  were  to  deliver  pos- 
session to  defendants,  but  that  J.  D.  and  W, 
P.  Fardue  had  failed  to  so  deliver  the  same, 
whereupon  defendants  brought  suit  in  jus- 
tice's court  against  J.  D.  and  W.  F.  Patduein 
an  action  of  forcible  detainer,  where  the  Fai^ 
dues  recovered  judgment,  from  which  de- 
fendants herein  appealed  to  the  connty  court, 
where  they  recovered  judgment;  that  upon 
the  trial  of  the  forcible  detainer  suit  in  the 
county  court  the  question  as  to  whether  the 
40  or  49  acres  were  included  in  the  bounds  of 
the  description  of  the  complaint,  which  was 
the  same  as  in  the  Fisher  deed,  was  fully 
and  fairly  submitted  to  the  jury,  who  find- 
ing for  defendants  herein,  the  j  udgment  men- 
tioned in  plaintiff's  petition  for  injunction 
was  rendered;  and  further  that  the  40  or  49 
acres  were  included  in  the  land  described  in 
the  judgment. 

It  was  in  proof  that  the  deed  to  Fisher  for 
the  40&-acre  tract  called  to  extend  to  the 
south-east  corner  of  McKinney  &  Williams 
survey,  and  that  to  so  extend  the  south  line 
it  bad  an  excess  of  40  or  49  acres;  that  he 
bought  all  the  unsold  balance  of  the  survey 
from  Ilenry  and  others;  that  no  actual  sur- 
vey was  made  at  the  time  of  his  purchase, 
bat  that  afterwards  Wade  made  a  survey  of 
It,  and  stopped  the  south  line  short  of  its 
south-east  comer  223^  varaa.  It  was  also  in 
proof  that  it  was  his  intention  by  the  deed  to 
Fardue  and  Grantham  to  convey  all  the  land 
before  unsold  by  him  of  his  405-acre  tract. 
He  swears  that  he  was  not  satisfled  with 
Wade's  survey,  and  proceeds :  "I  finally  sold, 
or  intended  to  sell,  all  the  balance  to  B.  M. 
Grantham  and  J.  D.  Fardue, — 100 acres,  more 
or  less.  Wade  was  sent  for  to  survey  the 
landf.i. «.,  to  run  oft  the  100  acres.  Wade 
began  at  the  sooth-east  corner  of  the  Cooper 
tract,  prevlot»ly  sold  by  Fisher,  and  ran 
N.  60"  E.  for  some  distance,  and  stuck 
down  bis  Jacob's  staff.  He  then  came  back 
some  distance,  and  drove  up  some  stakes,  say- 
ing that  was  the  coiner.  I  was  not  satisfied 
with  it,  and  told  him  so  at  the  time,  but 
Wade  said  that  was  the  comer  of  the  Mc- 
Kinney &  Williams  survey.    I  was  not  satis- 


fied, and  told  him  such  was  not  the  corner, 
but  from  this  point  Wade  went  on  to  run  the 
other  lines.  When  I  made  the  deed  to 
Grantham  and  Fardue,  1  told  them  I  would 
deed  them  all  the  land  to  the  McKinney  Ss 
Williams  corner;  that  there  was  an  excess, 
but  I  wanted  to  sell  all.  They  paid  me  at 
the  time  $200,  and  gave  me  four  notes,  etc. 
Grantham  and  Fardue  then  went  into  posses- 
sion of  that  part  of  the  land  which  was  im- 
proved, and  to  within  a  few  varas  of  where 
Wade  fixed  the  south-east  corner,  and  also, 
under  said  deed,  took  possession  out  to  the 
Merriman  line,  lying  east  of  the  McKinney  & 
Williams  survey.  I  told  them  all  the  time  I 
would  make  them  a  deed  to  the  excess  if  the 
deed  already  made  did  not  cover  it,  but  the 
deed  was  intended  to  cover  the  whole. 
Grantham,  after  this,  sold  out  to  plaintiff  in 
this  suit,  and  he  promised  to  pay  Grantham's 
part  of  the  debt.  I  waited  some  time  on 
him,  but  could  get  nothing  out  of  him.  Be- 
ing compelled  to  have  money,  I  sold  the  note 
to  I.  L.  B.  &  W.  H.  James,  telling  them  at 
the  time  that  the  note  was  given  for  the 
whole  of  the  land,  including  the  excess  of  49 
acres.  They  brought  suit  against  Grantham, 
J.  D.  and  W.  F.  Fardue,  on  the  note,  but  tlie 
matter  was  settled,  they  all  agreeing  to  deed 
the  land  back  to  defendants,  who,  in  consid- 
eration thereof,  cancelled  the  notes  and  with- 
drew the  suit.  I  told  the  James  that.  If 
they  made  any  settlement  with  the  Fardues 
by  which  he  took  the  land,  I  would  make 
him  a  quit-claim  deed  to  the  excess,  if  the 
deed  did  not  cover  all  of  it,  which  I  have 
since  done, — since  this  suit  was  brought." 
On  cross-examination  he  testifies  that  he  had 
never  since  claimed  any  part  of  the  land; 
that  he  in  good  faith  sold  Fardue  and  Gran- 
tham the  whole  of  it,  and  told  them  that  the 
stakes  put  there  by  Wade  was  not  the  true  S. 
E.  corner;  "that  I  would  sell  out  to  the  full 
extent  of  the  McKinney  &  Williams  survey, 
or  the  Merriman  line.  They  understood  this, 
and  took  possession  out  to  the  line  and  S.  E. 
corner,  where  Holland  afterwards  established 
it.  W.  P.  Fardue  got  possession  under 
Grantham  and  J.  D.  Fardue. "  Fisher's  deed 
to  Fardue  and  Grantham  called  for  the  south- 
east corner  of  the  405-acre  tract. 

It  was  proved  that  there  was  an  excess  of 
49  acres  in  the  survey,  and,  to  stop  the  south 
line  where  Wade  put  down  the  stakes  ac- 
cording to  the  call  for  distance,  the  tract 
would  contain  100  acres.  It  was  in  proof 
thfkt  before  defendants  brought  suit  on  the 
notes  I.  L.  B.  James  went  to  see  W.  P.  Far- 
due  to  collect  his  money,  and  while  there 
Fardue  showed  him  where  the  line  of  the  sur- 
vey was,  and  the  south-east  corner,  claiming 
fhat  there  was  an  excess,  and  offered  for  a 
consideration  of  ^00,  besides  the  cancella- 
tion of  the  notes,  to  reconvey  all  the  land. 
James  proposed  to  cancel  the  notes  if  all  the 
parties  would  convey  to  him  and  his  son  the 
land.  No  settlement  was  made,  and  suit 
was  brought  on  the  note.  A  short  time 
afterwards  Grantham  came  to  the  elder  James 
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and  aaii  that  W.  P.  Pardne  had  sent  him 
to  settle  the  suit,  and  proposed  that  if  the 
suit  was  withdrawn  the  Fardues  would  re- 
oonyey  to  defendants  the  land.  James  re- 
plied that  he  would  do  so.  Afterwards  the 
parties  met  for  the  purpose,  when  a  settle- 
ment was  made  as  follows:  W.  P.  Pardue 
and  wife  executed  a  deed  to  J.  D.  Pardne  and 
R  M.  Grantham  for  the  land,  as  described  in 
Fisher's  deed  to  them,  calling  for  the  south- 
east comer  of  the  Fisher  405-acre  tract;  and 
J.  D.  Pardue  and  Grantham  executed  a  deed 
to  the  defendants  for  the  land,  with  the  same 
description.  Defendants  gave  W.  P.  Pardue 
an  order  on  their  attorneys  for  the  notes, 
which  were  surrendered  on  presentation  of 
the  order,  and  defendants  dismissed  their 
suit  It  was  also  proved  by  the  testimony  of 
both  defendants  that,  at  the  time  the  deeds 
were  executed,  the  Pardues  agreed  to  deliver 
possession  to  James  and  James  of  all  the 
land,  including  the  49  acres,  on  the  15th  of 
the  following  November.  This  time  was 
liiven  to  enable  them  to  gather  their  crops. 
The  elder  Pardue  testified  that  he  did  not  in- 
tend to  sell  or  reconvey  the  49  aci'es,  and  that 
in  pointing  out  the  lines  and  corner  to  I.  L. 
B.  James  he  only  pointed  out  the  limits  of 
the  excess.  The  Pardues  tailing  to  deliver 
all  the  land  at  the  expiration  of  the  time 
agreed  on,  James  &  James  brought  their 
action  of  forcible  detainer,  finally  resulting 
in  judgment  for  complainants.  The  com- 
plaint described  the  land  as  in  the  deed  from 
Fisher  to  J.  S.  Pardue  and  Grantham.  The 
judgment  of  the  county  court  contained  the 
same  description,  as  did  also  the  writ  of  res- 
titution. The  sheriff  executed  the  writ  about 
noon  on  the  16th  of  June,  and  says  that  some 
houn  afterwards  he  beard  of  the  injunction. 
Judgment  was  rendered  for  defendants  in 
the  injunction  suit,  and  plaintiff  appealed. 

His  first  assignment  of  error  is  that  the 
ooort  erred  in  overruling  his  special  excep- 
tion to  that  part  of  defendants'  answer  which 
set  op  the  various  transfers,  because  they 
constituted  no  defense,  and  in  no  way  tended 
to  show  that  the  49  acres  were  included  in 
the  description  in  the  Judgment  in  the  forci- 
ble detainer  proceeding,  or  in  the  writ  of  res- 
titution. The  gist  of  plaintiff's  claim  to 
equitable  relief  by  injunction,  as  before 
stated,  was  that  the  judgment  In  the  action 
of  forcit>le  detainer  did  not  embrace  la  its 
descri  ption  the  49  acres  of  land .  Appellant's 
idea  seems  to  be  that  the  case  must  be  tried 
solely  upon  the  issues  made  In  the  bill  for 
injunction.  This  is  not  correct.  The  court, 
having  acquired  Jurisdiction  of  the  cause, 
would  proceed  to  do  full  equity  between  the 
parties.  It  would  hear  and  determine  the 
whole  case.  The  defendants  could  not  only' 
show  that  the  judgment  of  forcible  detainer 
did  include  in  its  description  the  49  acres  in 
controversy,  but  they  could  set  up  any  equi- 
taUe  defense  that  would  defeat  a  recovery  by 
plaintiff  had  the  suit  l>een  an  ordinary  one 
for  the  property.  They  could,  by  former 
deeds  and  transactions,  show  what  construc- 


tion of  right  and  good  conscience  shonld  be 
put  upon  the  description  of  the  land,  as  well 
as  to  show  that  plaintiff  himself  was  com- 
mitted to  that  construction.  Willis  v.  Gor* 
don,  22  Tex.  248;  Bourke  v.  Yanderlip.  Id. 
222;  North  v.  Swing,  24  Tex.  198.  Fisher's 
405-acre  tract  called  to  extend  the  sonth  line 
of  that  survey  to  the  south-east  corner  of  the 
McKinney  &  Williams  survey,  and,  though 
the  line  so  extended  would  be  longer  than  the 
distance  called,  that  corner  would  be  the  ter- 
minus of  the  line.  Fisher's  deed  to  Gran- 
tliam  and  J.  D.  I'ardae  to  the  100-acre  tract 
called  for  the  south-east  corner  of  the  405- 
acre  tract,  and  this,  coupled  with  the  allega- 
tions and  proof  that  Fisher  intended  to  con- 
vey all  the  land  to  this  corner,  notwithstand- 
ing the  distance  would  not  reach  the  point, 
clearly  shows  what  the  deed  did  actually  con- 
vey. 

The  judgment  in  question  has  the  same  de- 
scription as  the  deed,  and.  all  the  pretended 
rights  of  the  plaintiff  having  originated  in 
this  deed,  it  and  the  deed  to  Fisher  should  be 
looked  to  with  such  explanations  as  might  be 
shown  to  ascertain  the  meaning  of  the  de- 
scription in  the  judgment.  In  addition  to 
this,  by  reference  to  these forraertransactions 
it  is  seen  that  the  defendants  James  and  James 
took  the  place  of  Fisher  in  the  sale,  and  the 
plaintiff  took  the  place  of  J.  D.  Pardue  and 
R.  M.  Grantham.  Plaintiff  claimed  under 
Grantham  and  J.  D.  Pardue.  Assuming  their 
liability  to  Fisher,  heoonld  be  in  no  better  at- 
titude to  resist  the  claim  of  defendants  than 
could  J.  D.  Pardue  and  Grantham  to  resist 
the  claim  of  Fisher.  He  could  not  in  one* 
breath  say  the  Fisher  deed  did  convey  the  en- 
tire 149  acres  in  order  to  hold  the  excess  un- 
der that  deed,  and  then  in  the  next  breath  say 
that  his  deed  back  to  J.  D.  Pardue  and  Gran- 
tham, and  their  deed  to  James  and  James. 
(holding  the  vendor  Hen  notes,  executed  to 
Fisher  in  the  original  purchase,)  by  which 
there  was,  in  effect,  a  rescission  of  the  origi- 
nal sale,  did  not  convey  the  entire  149  acres. 
It  was  proper  and  right  that  these  issues 
shonld  be  beard  and  determined  in  this  pro- 
ceeding. 

Appellant  complains  of  the  charge  of  the 
court  as  follows:  "The  court  erred  in  his 
charge  to  the  jury  in  that  part  of  his  charge 
wherein  he  instructs  the  jnry  as  follows: 
'  *  *  *  If  a  party  selling  land  point  out 
the  lines  of  his  land  to  the  purchaser,  and 
tliereby  induces  the  purchaser  to  believe  he 
is  buying  the  land  included  within  said  lines, 
be  will  in  law  be  deemed  to  have  parted  with 
the  land  included  within  the  lines  so  pointed 
out  bylines,  if  any:'  (1)  Because  said  charge 
is  irrelevant,  and  not  warranted  by  the  issue 
made  by  the  pleadings  in  this  case.  (2)  The 
said  charge  was  calculated  to  mislead  the  jury 
and  prejudice  the  jury  against  the  appellant, 
because  the  sole  question  for  their  decision 
was  whether  the  49  acres  was  included  with- 
in the  description  of  the  100-acre  tract,  and 
not  in  reference  to  the  sale  or  purchase  of  any 
land.    (8)  The  said  charge  is  in  conflict  with 
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subdivision  four  of  tlie  cpurt's  cliarge  in  the 
latter  part  of  said  subdivision." 

It  was  alleged  in  ttie  answer  of  defendants 
that  J.  D.  Fardue  pointed  out  the  east  bound* 
ary  of  the  land  conveyed  by  Fishei's  deed  to 
him  and  Grantham  as  embracing  the  49  acres 
excess,  and  that  he  so  pointed  it  out  to  I,  L. 
B.  James,  during  the  time  of  negotiations  to 
cancel  the  notes  by  a  reconveyance  of  the  land. 
The  assignment  of  error  does  not  call  for  an 
expression  of  opinion  as  to  whether  there  was 
evidence  showing  that  he  did  so  point  out  the 
boundary:  but  there  was  evidence  showing 
that  he  agreed  that  such  was  the  l>oundary. 

We  have  already  seen  that  the  sole  issue  in 
the  case  was  not  as  to  whether  the  judgment 
described  the  land  so  as  to  take  in  the  49  acres, 
unaided  by  other  extrinsic  facts,  and  it  is  un- 
necessary to  repeat  what  has  l)een  said  upon 
that  subject,  but  it  is  contended  that  the 
ctiarge  is  in  conflict  with  the  following  extract 
from  the  court's  charge:  "And  if  you  believe 
said  judgment  was  not  rendered  for  the  land 
descrilied  by  plaintiff  as  a  49-aore  tract,  and 
that  no  writ  of  restitution  was  issued  upon 
said  judgment  commanding  the  sheriff  to 
place  said  I.  L.  B.  and  W.  H.  James  in  pos- 
session of  said  49  acres,  etc.,  then  you  will 
And  for  plaintiff."  From  what  will  be  seen 
in  the  foregoing  this  charge  is  more  favorable 
to  plaintiff  than  it  should  have  been;  but,  if 
pltdntifl  pointed  out  the  boundary  as  the  evi- 
dence shows  he  did  do  to  I.  L.  B.  James,  we 
are  not  prepared  to  say,  under  the  facts  and 
circumstances  of  the  case,  that  it  would  not 
be  a  means  by  which  the  jury  might  say  the 
judgment  and  writ  described  the  land  as 
claimed  by  defendants  to  embrace  the  49  acres. 

Appellant  assigns  the  following  as  error: 
"The  fourth  part  or  subdivision  of  the  court's 
charge  is  erroneous,  and  calculated  to  mislead 
the  jury  and  prejudice  the  cause  of  appellant, 
because  the  court  therein  instructs  the  jury 
'  that  the  only  issue  for  them  to  find  is  what 
land  was  adjudicated  by  a  judgment  of  the 
county  court  of  Hili  county,  and  whatever 
was  there  adjudicated  by  said  court  as  to  the 
possession  of  the  land  therein  is  final  as  far  as 
any  action  can  be  had  in  this  suit,'  beoause 
the  judgment  of  the  county  court  in  said  cause 
is  conclusive  of  the  matters  litigated  in  said 
cause,  and  as  to  the  legal  effect  of  said  judg> 
meut  it  is  a  question  of  law  and  not  of  fact." 

The  only  error  we  are  able  to  see  in  this 
charge  is  on  the  side  of  the  appellant.  It  is 
in  line  with  his  theory  that  the  jury  could 
look  only  to  the  judgment  to  ascertain  what 
land  it  applied  to,  while  it  has  been  shown 
that  previous  transactions  and  other  deeds 
could  be  referred  to  in  explanation  of  the  de- 
scription in  the  judgment. 

The  last  assignment  of  error  is  that  the  ver- 
dict is  not  supported  by  the  evidence.  It  is 
unnecessary  to  review  the  testimony  to  show 
that  this  assignment  of  error  is  not  well  tak- 
en. It  is  suflicient  to  say  that  the  verdict  is 
in  accord  with  the  testimony,  the  merits,  and 
justice  of  the  case.  Finding  no  reversible  er- 
ror in  the  charge  or  the  rulings  of  the  court. 


and  believing  that  the  verdict  of  the  juiy,  un- 
der the  testimony,  is  such  as  should  have  been 
given,  we  conclude  the  judgmentof  theoourt 
below  should  be  affirmed. 

Stayton,  G.  J.  Beport  of  the  commission 
of  appeals  examined,  their  opinion  adopted, 
and  the  judgment  affirmed. 


Cahothers  et  al.  e.  Alexamdeb. 

(Supreme  Court  nf  Texaa.    June  11, 1889.) 
Statctb  or  Fbaudb  — Dbbti  bt  Cobfo&itioh— 

^  FaBTRBBBBIP — EVIDBHOB. 

1.  J.  and  K.  entered  into  an  agraement  with  B. 
and  wife  to  establish  the  title  in  the  wife  to 
certain  land  granted  by  Texas  when,  a  Mexican 
state  to  B.'s  wife,  and  to  receive  half  of  the  land 
for  their  services.  They  performed  their  part  ot 
the  oontraot,  but  B.  and  wife  died  without  convey- 
ing any  land  to  them,  except  such  oonvevaooe  aa 
was  contained  in  the  contract.  Held  tiiat,  the 
contract  having  been  executed  by  J.  and  K.,  they 
were  anthorixed  by  it  to  convey  their  interest,  and 
such  conveyance  was  sufficient  to  pass  title.* 

a.  J.  and  K.,  composing  the  partnership  firm  of 
J.  &  Co.,  owned  together  a  one-naif  interest  in  the 
land.  They  divided  their  interest  into  twelftiis, 
each  claiming  three-twelfths  of  the  undivided 
whole.  Soon  after  they  took  into  the  firm  two 
other  partners,  with  the  verbal  agreement  Uiat 
the  new  firm  under  the  old  name  should  own  one- 
half  of  their  joint  interest,  or  three-twelfths  of 
the  whole.  Subsequently  a  corporation  was  formed 
of  all  the  old  firm  except  K.,  who  withdraw  with 
his  Interest  By  verbal  agreement  it  was  under- 
stood that  the  corporation  succeeded  to  all  the  in- 
terest of  the  partnership.  The  corporation,  be- 
coming insolvent,  assigned,  and  the  assignee  sold 
and  conveyed  its  interest  in  the  land  to  E.  and 
plaintiff.  K.  then  also  deeded  to  plaintiff.  Some 
time  after  this  J.,  as  president  ot  the  corporation, 
deeded  the  oorporate  interest  to  defendants,  and 
also  deeded  to  them  his  individual  interest.  Meld, 
that  the  corporation  acquired  nothing  under  its 
verbal  conveyance,  and  conveyed  nothing  by  its 
transfers;  that  the  deed  of  its  assignee  to  platn- 
tiff  was  void.> 

8.  The  individual  deed  of  E.  of  his  Interest  to 

Slaintifl  conveyed  his  three-twelfths,  and  the  In- 
ividnal  deed  of  J.  to  defendants  of  all  bis  interest 
conveyed  two-twelfths,  the  other  one-tweUth  hav- 
ing been  previously  purchased  bydefendants;  and 
Slaintifl  had  the  legal  title  to  three-twelfths,  and 
efendants,  having  acquired  the  interest  of  the 
heirs  of  B.  and  wife,  to  nine-twelfths,  of  the  origi- 
nal grant. 

4.  The  rule  that  land  belonging  to  a  partnership 
is,  under  some  oircumstanoes,  treated  in  equity  as 
I>ersonal  property,  applies  only  to  the  administra- 
tion and  adjustment  of  partnership  affairs,  and  in 
no  way  abrogates  the  law  requiring  transfers  of 
land  to  be  in  writing. 

5.  A  deed,  signed  and  executed  by  the  president 
of  a  corporation,  purporting  to  convey  a  oorporate 
Interest  in  land,  when  in  fact  the  interest  is  owned 
by.  the  president  individually,  is  not  sufficient  to 
pass  his  UUe  by  estoppel,  unless  by  the  terms  of 
the  deed  the  conveyance  Is  definite  and  absolute. 

&  The  admission  of  testimony  oonoeming  trans- 
fers of  land  by  partnerships  and  corporatioDS,  when 
the  alleged  transfers  are  not  In  writing,  is  error. 

Appeal  from  district  court,  Bexar  county. 

Sfaxey  A  Fisher.  Hancock  d-  ShdUy, 
and  CooptDood  &  Cooptoood,  for  appellants. 
Clark  ft  Dyer  and  Goodrich  tt  Clarkton,  for 
appellee. 

Hbnrt,  J.  This  was  an  action  of  tres- 
pass to  try  title  and  for  partition,  brought  by 


'  See  note  at  end  of  case. 
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appellee  to  recover  an  nndivided  five-twelfths 
of  an  ll-leagne  grant  in  Kinney  connty, 
in  the  name  of  Dona  Dolores  Soto  de  Bealea, 
less  certain  tracts  described  and  specially  ex- 
cepted. The  defendants  are  alleged  to  be  the 
owners  of  the  remaining  seven-twelfths. 
The  defendants  pleaded  "not  guilty,"  stale 
demand,  and  the  statute  of  limitations  of  10 
years.  Judgment  for  plaintiff  was  rendered 
on  the  verdict  of  a  Jury.  On  the  30th  day 
of  May,  1867,  John  Charles  de  Beales  and  his 
wife,  Dolores  Soto  de  Beales,  of  the  one  part, 
and  C.  B.  Johns  and  J.  C.  Kerbey,  composing 
the  firm  of  C.  B.  Johns  &  Co.,  of  the  other 
part,  entered  into  a  written  contract  sub- 
stantially as  follows:  Whereas,  the  govern- 
ment of  Mexico  did  on  the  18th  day  of  April, 
1884,  grant  to  the  SHid  Dolores  Soto  de 
Bealefl  1 1  leagues  of  land  on  the  Las  Moras, 
a  tributary  of  the  Rio  Grande  river,  in  the 
state  of  Texas;  and  whereas,  the  said  C.  B. 
Johns  &  Co.  have  agreed  to  undertake  the 
settlement  of  the  title  to  said  lands  and  the 
adjustment  of  the  claims  of  the  parties  of 
the  flrst  part  thereto,  for  a  compensation  of 
one-half  of  the  interest  therein  of  the  parties 
of  the  flrst  part  in  lieu  of  all  other  compen- 
sation and  of  all  personal  liability  of  the  par^ 
ties  of  the  tirst  part  to  the  said  partlos  of  the 
second  part,  or  any  one  employed  by  them : 
Now,  therefore,  the  said  parties  of  the  flrst 
part,  in  consideration  of  the  premises,  do 
beteby  agree  to  convey  to  the  parties  of  the 
second  part  one  equal  half  part  of  any  tract, 
piece,  or  parcel  of  land  of  which  they  may  by 
virtue  of  the  rights  and  interests  aforesaid 
secnre  a  good  and  perfect  title,  and  to  re- 
lease to  them  one-half  of  the  proceeds  in 
money  or  other  property  which  they  may 
realize  for  or  in  lieu  of  the  rights  and  inter- 
ests aforesaid,  such  conveyances  or  releases 
to  t>e  made  from  time  to  time,  as  soon  as  any 
deflnite  arrangements  shall  appear  from  tlie 
reports  and  accounts  of  the  parties  of  the 
second  part  to  liave  been  accomplished,  such 
TeportB  and  accounts  of  their  actions  in  the 
premises  to  be  given  to  the  parties  of  the 
flrst  part  as  often  as  once  in  three  months 
from  the  date  hereof.  Plaintiff's  claim  of 
title  comes  through  C.  B.  Johns  and  J.  C. 
Kerbey  under  the  above  agreement.  Defend- 
ants' claim  of  title  depends  upon  purchases 
from  the  heirs  or  devisees  of 'John  Charles  de 
Beales  and  his  wife,  Dolores  Soto  de  Beales. 
It  follows  that,  if  plaintiff  has  any  title  at 
all,  the  last-named  persons  are  common 
source  of  title  of  both  parties,  and  it  be- 
comes unnecessary  to  trace  the  title  to  the 
government,  or  beyond  J.  C.  de  Beales  and 
wife.  In  order  to  prove  title  from  the  com- 
mon source  it  was  incumbent  on  plaintiff  to 
prove  such  performance  of  the  terms  of  the 
contract  of  May  80,  1867,  as  would  entitle  J. 
C  Kerbey  and  C.  B.  Johns  to  the  interest  in 
the  land  thereby  provided  for.  To  whatever 
extent  plaintiff  was  required  to  prove  title  in 
Mrs.  Beales  in  order  to  show  that  Johns  and 
Kerbey  had  complied  with  their  undertak- 
ing, the  rule  of  common  source  had  no  ap- 


plication. The  two  things  should  not  be 
confounded.  If  plaintiff  cannot  prove  that 
Johns  and  Kerbey  performed  their  part  of 
the  contract,  except  by  proving  the  Beales' 
title  from  the  government  down,  he  must  do 
that.  On  the  other  hand,  when  he  has 
proved  such  performance  of  the  contract,  the 
rule  of  common  source  relieves  him  from 
further  proof  on  that  line.  The  construc- 
tion of  the  contract  is  a  question  of  law.  Its 
true  meaning  is  to  be  arrived  at  by  giving 
effect  to  all  of  its  provisions  read  in  the  light 
of  the  circumstances  surrounding  the  parties 
and  the  snbject-mattor  at  the  time  of  its  ex- 
ecution. 

Looking  to  the  contract  itself,  it  is  evident 
that  it  was  not  intended  that  Johns  and  Ker- 
bey undertook  to  procure  a  grant  from  the 
government,  nor  to  perfect  an  inchoate  or 
imperfect  grant,  for  the  agreement  expressly 
recites  that  "the  government  of  Mexico  did 
on  the  18th  day  of  April,  1834,  grant  to  the 
said  Dolores  Soto  de  Beales  eleven  leagues  of 
land  on  the  Las  Moras,  a  tributary  of  the  Bio 
Grande  river,  in  the  state  of  Texas."  Ker- 
bey and  Johns  and  their  assignees  are  aa 
much  entitled  to  the  benefit  of  this  express 
stipulation  in  the  contract,  and  the  other 
parties  and  their  successors  are  as  much  bound 
by  it,  as  they  are  by  any  other  clause  in  the 
agreement.  The  fact  that  the  lands  were 
titled  being  fixed  by  the  agreement,  Johns 
and  Kerbey  "agreed  to  undertake  the  settle- 
ment of  the  title  to  said  lands,  and  the  ad- 
justment of  the  claims  of  the  parties  of  the 
first  part  thereto."  That  the  undertaking 
of  Johns  and  Kerbey  in  agreeing  to  settle  the 
title  was  not  to  procure  one,  but  to  quiet  one 
already  in  force,  is  made  manifest  by  what 
follows  in  the  writing,  wheraby  the  parties 
of  the  first  part  bind  themselves  to  convey  to 
the  parties  of  the  second  part  "one  equal  half 
of  any  tract,  piece,  or  parcel  of  land  of  which 
they  may.  by  virtue  of  the  rights  and  inter- 
ests aforesaid,  [meaning  the  title  aforesaid,! 
secure  a  good  and  perfect  title."  If  it  baa 
been  the  government  title  that  the  parties  of 
the  secoud  part  were  to  establish,  it  would 
properly  have  been  referred  to  as  a  whole, 
not  by  parcels;  but,  the  title  tiping  conceded, 
as  it  was,  and  the  object  being  to  settle  or 
quiet  it  upon  the  land  by  removing  conflict- 
ing claims,  the  language  was  properly  ap- 
plied to  tracts  or  parcels  of  the  land,  as  one 
after  another  they  became  clear  to  the  ad- 
justment or  removal  of  conflicting  claims, 
and  by  the  acquisition  of  possession  under 
the  Beales  title.  The  method  of  settlement 
with  Johns  and  Kerbey,  being  by  a  release  to 
them  of  "one-half  of  the  proceeds'in  money 
or  property  which  they  may  realize  to  be 
made  from  time  to  time  as  soon  as  any  defi- 
nite arrangements  shall  appear,"  and  the 
provisions  with  regard  to  taxes  and  expenses, 
"after  any  parcel  or  tract  of  property  shall 
have  been  secured  and  the  title  perfected  by 
virtue  hereof, "  still  further  illustrate  that  it 
was  not  the  government  title  to  Beales  that 
was  to  be  established,  but  the  removal  of 
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other  claims  that  stood  in  the  way  of  the  en- 
joyment of  that  title.  It  is  evident  that  the 
parties  to  the  contract  intended  that,  when 
such  obstructions  to  the  enjoyment  of  the 
Beales  title  were  once  removed,  the  obliga- 
tions of  Johns  and  Kerbey  would  be  per- 
formed, and  they  would  thereby  become 
equitable  owners  of  one-half  of  the  lands  so 
quieted,  and  their  obligations  under  the  agree- 
ment be  forever  discharged.  It  cannot  be 
contended  that,  after  the  lands  were  once  re- 
duced to  possession,  and  cleared  of  conflict- 
ing claims,  Johns  and  Kerbey  would  be 
bound  to  protect  them  from  future  attacks  of 
the  same  character;  or  that  their  title  to  their 
interest,  being  once  earned,  could  afterwards 
be  divested  by  the  unlawful  acts  of  other  per- 
sons with  which  they  hod  no  connection. 
Briefly,  we  construe  the  contract  to  be  an 
agreement  of  all  parties  that  Mrs.  Beales  had 
a  perfect  title  to  the  land,  and  an  undertak- 
ing upon  the  part  of  Johns  and  Kerbey  that 
they  would  clear  the  land  of  then  existing 
adverse  claims,  and  get  possession  of  it  under 
the  Beales  title,  and  a  promise  upon  the  part 
of  the  Beales  that  for  doing  that  they  should 
have  title  to  one-half  of  the  lands.  This,  we 
conclude,  is  the  language  that  the  contract  it- 
self speaks. 

There  seems  to  have  been  no  conflicting 
testimony  as  to  the  circumstances  surround- 
ing the  subject-matter  and  the  parties  when 
the  contract  was  made,  nor  as  to  what  was 
done  in  executing  it.  The  conditions  in 
tliese  respects,  as  shown  by  the  evidence  of 
C.  K.  Johns,  were  as  follows:  That  he  and 
J.  C.  Kerbey  were  the  original  parties  to  the 
contract  of  May  30.  1867.  That  under  the 
contract  he  and  Kerbey  undertook  the  settle- 
ment and  adjustment  of  the  Dolores  title  for 
a  compensation  of  one-half  of  the  land  or  pro- 
ceeds thereof.  That  when  the  contract  was 
executed  he  and  Kerbey  constituted  the  firm 
of  C.  B.  Johns  &  Co.,  engaged  in  a  land- 
agency  business  at  Austin,  Tex.  That  at  the 
time  last  aforesaid  the  Dolores  title  was  not 
recognized  by  the  state  authorities  as  a  valid 
title.  It  had  never  been  platted  or  delineated 
upon  the  maps  in  use  in  the  general  land-of- 
fice, and  the  Uttimonio  of  the  title  on  deposit 
in  the  land-oAce  lacked  evidence  of  author- 
ity to  act  in  Fortunate  Soto,  the  commission- 
er by  whom  the  title  purported  to  have  been 
extended.  That  in  1867,  within  a  month  or 
two  after  the  execution  of  the  contract,  C. 
B.  Johns  &  Ck>.,  (as  the  firm  was  then  con- 
stituted,) through  J.  C.  Kerbey,  took  formal 
possession  of  the  grant  for  the  Beales,  and 
executed  a  lease  thereof  to  one  O.  A.  Strick- 
land. That  during  the  same  year  Johns  & 
Co.  caused  said  grant  to  be  surveyed  by  the 
duly-authorized  surveyor  of  the  land-district 
to  which  Kinney  county,  in  which  the  land 
lay,  belonged,  and  returned  the  field-notes  to 
the  generuJ  land-offlce.  That  after  the  return 
of  the  field-notes  the  grant  was  platted  on  the 
map  of  Kinney  county,  and  has  since  been 
there  represented.  That,  it  being  deemed 
necessary  by  the  land-otflce  to  secure  proper 


evidence  of  the  authority  of  Soto,  special 
commissioner,  to  extend  the  title  to  Dona 
Dolores  Soto  de  Beales,  Johns  &  Co.  made 
eCtorts  to  supply  this  defect  in  title.  That 
they  succeeded  in  finding  Soto  in  Mexico, 
and  finally  succeeded  in  getting  possession, 
through  Dr.  Beales,  of  the  original  letter  of 
authority  or  commission  under  which  Soto 
acted,  and  filed  and  deposited  the  same  in  the 
general  land-office,  where  it  has  since  re- 
mained. That,  after  the  platting  of  the  grant 
on  the  map,  the  then  commissioner  (Keuch- 
ler)  recognized  aud  respected  said  grant,  and 
gave  to  Johns  &  Co.  certificates  to  that  ef- 
fect, which  were  forwarded  to  Dr.  Beales. 
That  reports  of  what  was  being  done  were 
from  time  to  time  made  by  C.  B.  Johns  & 
Co.  to  Dr.  Beales,  the  principal  correspond- 
ence being  conducted  in  behalf  of  the  firm 
by  the  witness  (C.  R.  Johns.)  That  after  the 
recognition  by  the  land-ofiice  of  the  validity 
of  the  Dolores  title,  Johns  &  Co.  regarded  and 
treated  the  contract  as  performed  on  their 
part,  and  Dr.  Beales,  prior  to  his  death,  and, 
after  bis  death,  his  children,  and  Miss  Exter, 
Mrs.  Beales'  daughter  by  a  former  marriage, 
likewise  recognized  C.  R.  Johns  &  Co.  as  be- 
ing entitled,  under  the  contract,  to  one-half 
the  grant.  That  tbe  right  of  G.  B.  Johns 
was  never  questioned  by  Dr.  Beales  during 
bis  life,  but  was  always  recognized.  Tliat 
neither  in  his  letters  nor  in  several  personal 
interviews  which  occurred  between  him  and 
the  witness  (between  1870  and  1878)  did  Dr. 
Beales  claim  that  anything  remained  to  be 
done  to  complete  Johns  &  Co.'b  right  under 
the  contract.  That  all  tbe  correspondence — 
original  letters  from  Dr.  Beales,  and  from 
Miss  Exter  and  J.  A.  Q.  Beales,  (after  the 
doctor's  death,)  and  the  letterpress  copies  of 
the  letters  from  Johns  &  Co.  to  the  doctor 
and  to  other  members  of  tbe  Beales  family — 
were  destroyed  by  fire;' at  Austin,  in  thebum- 
ing  of  the  Hancock  building,  in  which  wit- 
ness had  his  office.  That  in  addition  to  get- 
ting the  grant  upon  the  map,  procuring  the 
commission  of  Soto,  and  securing  the  recog- 
nition of  the  title  by  the  commissioner,  C.  R. 
Johns  &  Co.  took,  kept,  and  held  continuous 
possession  of  the  grant,  by  tenants,  from 
about  1867  until  some  time  in  1883,  when  tbe 
defendants  bought  the  Beales  interest.  That 
tenants  were  procured  and  kept  upon  the 
grant  by  Johns  &  Co.,  and  at  their  labor  and 
expense;  leases  being  executed  in  writing, 
and  from  time  to  time  renewed.  That  some 
of  these  leases  were  spread  upon  the  records 
of  Kinney  county,  but  some  might  not  have 
been  recorded.  That,  after  the  oompletion  of 
the  contract  by  Johns  &  Co.  in  the  manner 
stated.  Dr.  Beales  furnished  his  proportion 
of  money  to  pay  taxes  for  his  one-half;  and 
after  his  death,  in  1878,  and  that  of  Mrs. 
Beales, — which  occurred  in  1872, — the  heirs 
and  devisees  of  Beales  and  wife  also  furnished 
money  to  pay  taxes  on  their  one-half.  That 
prior  to  the  settlement  of  the  title,  Johns  & 
Co.,  as  they  had  agreed,  paid  all  the  taxes, 
costs,  and  expenses  incurred  in  and  about  the 
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acoomplishment  of  the  end  in  the  contemi^ 
tion  of  the  parties.  That  Dr.  Beales,  prior 
to  bis  death,  had  printed  and  distributed  a 
pamphlet,  touching  the  condition  of  the  Do- 
lotes  and  other  grants  to  which  he  asserted 
title,  in  which  he  asserted  that  the  Dolores 
title  was  a  good  title,  and  supported  the  asser- 
tion with  the  certiHcatee  referred  to  above  hs 
furnished  by  the  coramissioner  of  the  land- 
offlce  at  the  instance  of  C.  R.  Jolins  &  Co. 
The  witness  farther  testified  that  when  the 
contract  was  made  there  were  no  adverse 
claimants  except  S.  A.  MavericlE,  who  held 
patents  from  the  state  for  a  part  o^  the  land 
lying  within  the  grant.  That  bis  patents  bad 
been  issned  prior  to  the  delineation  of  the 
grant  on  the  maps,  or  its  recognition  by  the 
land-office.  That,  after  the  recognition  and 
the  lodging  of  Soto's  commission  in  the  land- 
offlce,  Maverick  yielded  to  the  Dolores  title, 
returned  for  cancellation  and  bad  canceled 
his  patents,  and  bought  from  G.  B.  Johns  & 
Co.,  under  the  Dolores  title,  the  land  covered 
by  the  patents.  That  Johns  &  C!o.,  in  mak- 
ing this  sale,  acted  for  tlie  Beales  and  for 
themselves  as  co-owners,  and  that  the  money 
realized  from  the  sale  was  divided  as  agreed 
in  the  contract.  That  no  deed  or  other  con- 
veyance, except  the  contract,  whs  ever  exe- 
cuted by  the  BcMles.  That  Johns  &  Co.  sev- 
eral times  urged  a  partition  of  interests,  so 
tiiat  they  might  sell  and  dispose  of  their  inter- 
,  est  separately,  but  Dr.  Beales  was  disinclined 
to  sever  interests,  expressing  a  desire  to  con- 
tinue to  receive  the  tmnefits  resulting  from 
what  Johns  &  Co.  might  do  in  protecting  the 
giant  and  effecting  sales.  That  the  correspond- 
ence forthe  period  immediately  following  the 
making  of  the  contract  was  chielly  with  ref- 
erence to  the  defect  in  the  title,  and  securing 
a  recognition  of  the  title  by  the  state  author- 
ities; but  the  correspondence  for  some  time 
preceding  the  death  of  Dr.  Beales  never  ques- 
tioned the  right  of  C.  B.  Johns  &  Co.,  and 
was  directed  mainly  to  an  exchange  of  views 
with  respect  to  disposing  of  the  land,  and 
realizing  money  therefor.  That  after  the 
doctor's  death  a  proposition  was  made  by  the 
heirs  and  devisees  of  Beales  to  partition  the 
respective  interests  of  the  owners;  bat  for 
some  reason,  perhaps  the  absence  of  Kerbey 
sod  Alexander,  It  was  not  effected.  That  at 
tbe  time  of  this  proposition, — 1882,— J.  A. 
O.  Beales,  Hiss  Bxter,  Mrs.  A.  K.  JatCray, 
Kerbey,  and  Alexander,  and  Tom  D.  Johns 
were  recognized  as  the  owners  of  the  grant, 
each  holding  the  following  interests:  James 
A.  G.  Beales,  one-twelfth;  Miss  Exter,  four- 
twelfths;  Mrs.  Jatfray,  one-twelfth;  Tom 
Johns,  one-twelfth,  and  Kerl>ey  and  Alexan- 
der, flve4welfths.  The  witness  further  testi- 
fied that  he  had  made,  in  the  capacity  of  agent 
for  theowners  of  the  grant,  two  contracts  with 
counsel  at  Austin,  looking  to  the  conduct  of 
certain  litigation  then  pending,  and  litiga- 
tion likely  to  ensue  from  adverse  locations 
over  and  claims  against  the  validity  .of  the 
Dolores  title;  the  first,  dated  January  1, 
1879,  with  Hancock  &  West  and  Terrell  & 


Walker,  and  the  other  with  Hancock  &  West 
and  Maxey  &  Fisher,  dated  August  7,  1882. 
That  under  the  first  contract  the  attom^s 
named  removed  into  the  United  States  court 
at  Austin  a  case  which  had  been  brought  in 
the  district  court  of  Kinney  county  by  the 
Clark  Irrigation  Company  upon  a  claim  to 
land  within  tiie  Dolores  grant,  based  upon 
patents  issued  by  the  state.  This  suit,  after 
removal,  was  not  prosecuted  by  the  plaintiff, 
and  the  defendants,  setting  up  the  Dolores 
title,  proceeded  with  the  case,  which  resulted 
in  a  Judgment  reciting  and  affirming  the  va- 
lidity of  the  Dolores  title.  The  other  contract 
never  became  operative;  Kerbey  refusing  to 
ratify.  About  1882  a  large  nnmber  of  lo- 
cations and  surveys  were  made  on  the  grant, 
and  the  purpose  of  employing  counsel  was  to 
remove  a  cloud  and  quiet  tiie  Utie.  That  about 
six  months  after  the  attempted  employment 
of  Hancock  A  West  and  Maxey  &  Fisher  the 
defendants  bought  out  the  interest  of  the 
Beales  heirs  In  the  Dolores  grant,  and  that 
before  the  purchase  by  them  they  had  been 
fully  advised  by  him  of  the  claims  of  owners 
of  the  grant,  and  how  they  claimed.  That 
he  informed  them  in  conversations  that  Ker- 
bey and*  Alexander  had  an  interest,  and  the 
extent  of  it. 

W.  von  Rosenberg  testified  substantially 
as  did  Johns  as  to  acts  of  recognition  of  in- 
terest In  C.  B.  Johns  &  Co.  by  the  Beales. 
He  furtlier  testified  that  no  survey  of  the 
Dolores  grant  was  ever  made,  so  far  as  he 
knew,  but  that  Johns  &  Co.  furnished  the 
land-office  the  field-notes  of  a  connecting  line 
which,  with  the  field-notes  in  the  grant,  en- 
abled the  same  to  be  delineated  on  the  map. 
This  was  done  August  26,  1867,  while  he 
was  chief  draughtsman,  and  the  plattii^ 
was  done  by  him.  That,  through  corre- 
spondence of  C.  B.  Johns  &  Go.  in  Mexico,  the 
whereabouts  of  Soto  were  ascertained,  and 
also  the  fact  that  he  still  had  the  original 
commission  upon  which  he  acted  in  his  pea- 
session.  Soto  was  not  willing  to  part  with 
its  possession,  except  for  a  large  considera- 
tion. That  Johns  &  Co.  appealed  to  Dr. 
Beales,  who  was  a  family  connection  of  Soto, 
to  use  his  influence.  That  before  the  oom- 
raission  was  procured  Soto  died,  and  Johns 
&  Co.  afterwards,  through  Dr.  Beales,  pro- 
cured and  filed  same  in  land-office.  Dr. 
Beales  received  it  from  the  heirs  of  Soto. 
Upon  the  filing  of  this  commission  the  es- 
tate of  S.  A.  Maverick,  which  owned  certain 
patented  lands  within  the  grant,  surrendered 
the  patents  for  cancellation,  and  bought  the 
Dolores  title.  That  the  grant  was  rec(%- 
nized  as  valid  by  the  land-office  in  1874. 

The  deposition  of  Jacob  Keuchler.  a  for- 
mer commissioner  of  the  land-office,  who 
testified,  in  substance:  That  when  he  went 
into  office  lie  found  the  grant  on  the  maps, 
and  that  it  was  officially  recognized  during 
his  term  of  office,  extending  from  1869  to 
1874,  as  a  valid  grant.  That  there  were  uo 
locations  over  said  grant  while  he  was  com- 
missioner, and  no  patents  on  locations  made 
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on  satd  grant  were  issued  during  that  period. 
That  he  obtained  his  knowledge  of  the  Do- 
lores grant  from  the  maps  in  use  in  the  Innd- 
offlce,  on  which  the  grant  was  delineated, 
aod  from  the  Spanish  archives  of  the  otiloe. 
That  the  Utttmonio  ot  the  grant  was  on  file 
in  the  Spanish  archives  of  the  oflBce  when  he 
was  commissioner,  and  no  change  was  made 
in  the  »tatut  of  the  record  daring  his  term. 
That  there  was  no  English  archive  evidence 
of  the  Dolores  grant  in  the  land-offlce. 

Appellants  assign  47  errors.  Assignments 
numbers  15  to  45,  inclusive,  relate  to  charges 
given  and  refused  by  the  court.  So  mach  of 
said  charges  as  we  consider  It  necessary  to 
comment  upon  read  as  follows:  The  court, 
of  its  own  motion,  charged,  among  other 
things,  that  "the  pleadings  of  both  plaintiff 
and  defendants  are  general,  but,  as  developed 
by  the  evidence,  the  plaintiff  deraigns  his  ti- 
tle or  right  by  virtue  of  which  he  seelcs  to 
recover  as  follows,  viz.:  (1)  He  shows  two 
deeds  execnted  by  Anita  Exter  and  by  .James 
A.  G.  Beales  and  Mrs.  A.  K.  Jaffray  and  her 
husband,  respectively,  to  the  defendant,  one 
dated  on  the  12th  day  of  February,  1888,  and 
the  other  on  the  3d  day  of  March,  1883. 
Said  deeds  are  duly  recorded  in*  Kinney 
county.  It  being  admitted  that  the  makers 
of  said  deeds  were  and  are  the  beirs  of  Dr. 
John  Charles  lieales  and  his  wife,  Dolores 
Soto,  you  are  instructed  tliat  said  deeds  are 
sufficient  to  convey  to  the  defendants  such 
right  as  the  said  heirs  then  had,  and  no  more. 
The  plaintiff  offered  said  two  deeds  for  the 
purpose  of  proving  a  common  source  of  title, 
and  then  produced,  as  a  foundation  of  bis 
right,  a  contract  made  by  said  Dr.  Beales 
and  wife,  of  one  part,  and  by  C  B.  Johns 
and  J.  C.  Kerbey,  composing  the  firm  of  C. 
K.  Johns  &  Co.,  of  the  other  part,  dated  May 
30,  1867.  Construing  this  contract,  you  are 
instructed  that  said  contract  asserts  right  in 
Beales  and  wife  to  a  grant  olaimed  to  be 
made  to  Mrs.  Beales  by  the  Mexican  govern- 
ment in  1834,  and  also  contemplates  some 
detect  or  want  of  proof  to  establish  the  right 
claimed  by  the  I^ales.  The  particulars  of 
such  defects,  and  the  acts  necessary  to  be 
done  to  establish  and  adjust  the  title  of  Mrs. 
Beales  to  said  tract  of  land,  are  not  stated, 
but  the  obligation  of  said  Johns  &  Co.  is  ex- 
pressed in  general  terms,  and  in  law  bound 
Johns  &  Co.  to  maintain  the  right  claimed 
by  the  Beales,  and  to  secure  to  them  the  pos- 
session of  the  land.  The  contract  bound 
Beales  and  wife,  in  consideration  of  the  serv> 
ioee  to  be  rendered  by  Johns  &  Co.,  to  con- 
voy to  Johns  &  Co.  one-half  of  all  the  lands 
or  proceeds  thereof  recovered  by  virtue  of  the 
Beales  claim,  and  provides  that  the  right  of 
Johns  &  Co.  should  vest  as  soon  as  said  land 
or  any  part  thereof  should  be  recovered." 
"(4)  You  will  perceive  that  the  first  ques- 
tion to  be  determined  is:  Did  C.  R.  Johns 
and  J.  C.  Kerbey,  composing  the  firm  of 
Johns  &  Co.,  or  either  of  them,  acting  for 
the  firm,  do  the  things  required  of  them  by 
said  contract?    If,  in  view  of  all  the  facts 


and  drcnmstances  in  evidence  in  tills  case 
yon  find  that  Johns  &  Co.  did  and  caused 
to  be  done  all  that  was  requisite  in  the  prem- 
ises,  and  all  that  was  contemplated  by  the 
parties  when  said  contract  was  made^  then  a 
right  vested  in  Johns  A  Ca  as  soon  as  said 
acts  were  done,  which  right,  being  complete, 
could  be  held  or  transferred  by  .Johns  A  Co. 
as  other  property  could  be  held  or  transferred 
by  said  firm.  (5)  The  plaintiff  in  this  suit 
claims  all  the  land  thus  vested  in  the  firm  of 
Johns  ft  Co.,  except  an  undivided  one- 
twelfth  part  thereof,  which  he  concedes  is 
vested  in  the  defendants  by  the  deed  of 
Tom  Johns.  You  will  consider  in  making 
up  your  verdict  a  deed  of  assignment  made 
by  the  corporation  of  C.  B.  Johns  ft  Co.  to 
A.  J.  Peeler,  which  deed  is  dated  December 
8,  1876;  also  a  deed  from  said  A.  J  Peeler, 
as  such  assignee,  to  Alexander  and  J.  G. 
Kerbey,  dated  the  17th  day  of  March.  Said 
deeds  are  sufficient  to  and  do  vest  in  the  plain- 
tiff Alexander  and  said  Kerbey  all  the  inter- 
est held  by  said  corporation  of  C.  R.  Johns 
ft  Co.  in  the  Dolores  grant  under  the  Beales 
contract  at  the  time  said  deed  of  assignment 
was  made.  You  will  also  consider  in  evi- 
dence a  deed  from  J.  C.  Kerbey  to  plaintiff, 
dated  on  the  22d  day  of  November,  1883, 
which  deed  is  sufficient  to  and  does  convey 
to  plaintiff  Alexander  all  the  interest  held 
by  the  said  J.  C.  Kerbey."  "(7)  The  defend- 
ants, in  support  of  the  right  claimed  by  them, 
have  read  in  evidence  two  deeds  made  to 
them  by  Anita  Exter  and  by  James  A.  G. 
Beales  and  Mrs.  Jaffray  and  her  husband. 
Said  deeds  are  dated,  respectively,  February 
12,  1883,  and  March  3,  1883.  They  have 
also  shown  that  Dr.  J.  C.  Beales  and  wife 
are  dead,  and  that  the  above-named  Anita 
Exter,  J.  A.  G.  Beales,  and  Mrs.  Jaffray  are 
the  only  heirs,  and  by  virtue  of  said  heirship 
tbey  are  the  owners  of  all  the  right,  title, 
and  interest  held  by  Beales  and  wife  in  the 
Dolores  grant,  subject  to  such  tight  as  Johns 
and  Kerbey,  comprising  the  firm  of  Johns  ft 
Co.,  or  their  assignees,  had  under  the  con- 
tract of  May,  1867.  Defendants  also  read  in 
evidence  a  deed  from  Thomas  D.  Johns  to 
them,  dated  May  5,  1883,  which  deed  con- 
veys to  said  defendants  3,776  acres  of  land, 
being  a  portion,  or  one-twelfth  interest,  of 
the  Dolores  grant.  ^8)  And  the  defendants 
also  produced  in  evidence  a  deed  from  the 
corporation  of  C.  B.  Johns  ft  Co.  to  them. 
May  5,  1888,  which  deed  is  sufficient  to  and 
does  convey  to  defetidants  all  the  right  in  the 
Dolores  grant  then  held  by  said  corporation, 
and  no  more.  Likewise  a  deed  from  C.  B. 
Johns  to  defendants,  dated  May  5, 1883.  Said 
deed  is  sufficient  to  and  does  convey  to  de- 
fendants all  the  right  held  by  said  Johns  at 
the  date  of  said  deed  in  the  Dolores  grant, 
and  no  more.  (9)  You  are  further  instructed 
that  the  two  last-mentioned  deeds  can  have 
no  effect  upon  any  previous  conveyances 
made  by  the  corporation  of  Johns  ft  Co.,  or 
by  C.  B.  Johns.  Said  deeds  subsequently 
made  convey  such  interest  only  as  the  gran- 
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ton  bad  at  the  date  of  their  execution,  and 
no  more.  (10)  If,  therefore,  you  find  from 
ail  the  facta  and  circumstances  In  evidence 
in  this  ease  that  Johns  &  Co.  procured  the 
recognition  of  the  Dolores  title  by  the  com- 
missioner of  the  general  land-office  of  the 
state  of  Texas,  and  caused  said  grant  to  be 
platted  on  the  official  map  of  the  land-office; 
and  if  you  further  believe  from  the  evidence 
ttiat  Johns  &  Co.  took  possession  of  said  land 
nnder  the  Beales  title  or  claim,  and  adjusted 
or  settled  the  adverse  claims  thereto,  and 
that  said  contract  was  duly  performed  by 
Johns  &  Go.,— you  will  find  a  verdict  in  favor 
of  plaintiff.  (11)  If,  however,  you  do  not 
believe  from  the  evidence  before  you  tliat 
Johns  &  Co.  did  perform  said  contract,  or 
that  socb  acts  as  they  did  were  not  accepted 
or  acquiesced  in  as  a  performance  thereof, 
then  yon  will  find  a  verdict  in  favor  of  the 
defendants.  (12)  But  if  you  should  find  that 
Johns  A  Go.  performed  said  contract,  then 
you  will  next  consider  the  extent  of  the 
claim  made  by  the  plaintiff,  and  whether  the 
right  of  Johns  and  Kerbey  (which  is  as- 
aomed  to  be  an  undivided  one-half,  or  a  six- 
twelfths  of  the  grant)  has  become  vested  in 
tlie  plaintiff,  less  one-twelfth,  which  plain- 
tiff concedes  has  passed  to  the  defendants 
through  the  deed  of  Thomas  D.  Johns,  as 
before  stated.  (18)  If  you  believe  from  the 
evidence  that  Kerbey  dJd,  by  the  consent  of 
all  the  parties,  withdraw  a  two-twelfths  in- 
terest or  claim  in  the  Dolores  grant,  and  that 
Johns  likewise  withdrew  by  the  consent  of  all 
the  partners  a  one-twelfth  Interest  in  said 
grant,  leaving  as  partnership  |»operty  owned 
by  said  firm  a  tliree-twelftlw  interest  in  snid 
grant;  and  if  you  further  believe  from  the 
evidence  tltat  the  members  of  said  partner- 
ship did  by  mutual  consent  incorporate  them- 
selves under  the  corporate  name  of  C.  B. 
Johns  &  Co.,  and  tluit  said  partnership  as- 
s^  were  by  the  mutual  consent  of  all  the 
partners  thereafter  treated  and  held  by  them 
as  the  property  of  said  corporation,  and  that 
said  former  partners,  in  lieu  of  their  shares 
In  said  partnership,  accepted  stock  in  said 
corporation, — then,  if  yon  find  that  Kerbey 
was  the  owner  of  a  two-twelfths  interest  in 
said  grant,  Johns  the  owner  of  a  one-twelfth 
interest  in  said  grant,  and  tltat  the  corpora- 
tion of  C.  B.  Johns  St  Co.  was  the  owner  of 
a  three-twelfths  interest  in  said  grant,  you 
will  in  such  a  contingency  find  for  the  plain- 
tiff the  amount  of  land  claimed  in  his  peti- 
tion, and  you  will  tind  further  that  the  bal- 
ance of  the  land,  being  the  seven-twelfths 
thereof,  belongs  to  the  defendants." 

At  the  request  of  |dalntifl  the  court  gave 
the  following  diarge:  "If  the  jury  believe 
from  the  evidence  that  G.  B.  Johns  and  J.  C. 
Kerbey,  or  either  of  them,  original  parties  to 
the  contract  with  Dr.  Beales  and  wife,  of 
date  May  30,  1867.  have  personally  or  in  as- 
sociation with  or  through,  the  instoumental- 
ity  of  others  under  their  control  and  direc- 
tion, performed  said  contract,  or  that  what 
they  have  done  has,  with  the  knowledge  of 


the  facts  and  circumstances,  been  accepted 
by  Dr.  Beales  and  wife  and  their  heirs  and 
devisees  as  performance;  and  if  the  jury  fur- 
ther believe  from  theevidence  that  said  Johns 
and  Kerbey  have  by  agreement  and  arrange- 
ment with  W.  von  Bosenberg  and  F.  Everett 
conceded  to  them  an  interest  of  one-twelfth 
each  in  the  fruits  and  benefit  of  such  per- 
formance, and  that  by  further  agreement  and 
arrangement  between  C.  B.  Johns,  W.  von 
Bosenberg,  and  F.  Everett,  three-twelfths  in- 
terest was  passed  to  the  corporation  of  C.  B. 
Johns  St  Co.,  and  that  said  corporation,  act- 
ing by  and  through  its  sole  members  and 
incorporators,  and  said  Johns,  von  Boseh- 
l)erg.  and  Everett  were  at  the  time  such  sole 
incorporators,  did  convey  said  three-twelfths 
to  an  assignee  for  the  benefit  of  creditors,  and 
that  said  three-twelfths  was  sold  by  said  as- 
signee as  the  property  and  interest  of  the  cor- 
poration, and  was  bought  in  by  the  said  J. 
C.  Kerbey  and  plaintiff,  B.  F.  Alexander, — 
then  the  jury  are  instructed  that  as  matter 
of  law  by  reason  of  the  transaction  and  con- 
duct of  the  parties  as  aforesaid  the  said  Johns, 
Kerbey,  von  Bosenberg,  and  Everett,  and  all 
persons  claiming  nnder  them,  are  estopped 
from  denying  that  said  three-twelfths  paiued 
to  and  was  sold  by  said  corporation,  and  that 
whatever  right,  if  any,  to  said  three-twelfths 
at  any  time  vested  under  said  conti-act  in 
said  Johns,  Kerbey,  von  Bosenberg,  and  F. 
Everett,  or  any  or  either  of  them,  to  the 
extent  of  three-twelftiis  thereof,  passed  to 
and  became  vested  in  the  said  Kerbey  and  said 
Alexander,  or  purchasers  at  the  assignee's 
sale  as  aforesaid.  And  in  this  connection 
the  jury  are  further  charged  that  if  they  Im- 
lieve  from  the  evidence  that  the  defendants 
acquired  the  Beales  title  with  notice  of  the 
title  set  up  by  plaintiff,  and  bought  the  inter- 
est of  Tom  Johns  or  others,  founded  upon  a 
recognition  of  the  rights  and  interests  of 
Johns,  Kerbey,  von  Bosenberg,  and  Everett, 
as  the  corporation  of  C.  B.  Johns  &  Co.,  as 
arranged  and  agreed  upon  between  them,  the 
defendants  cannot  question  such  arrange- 
ments, and  cannot  dispute  such  title  as  the 
evidence  shows  the  plaintiff  to  have  acquired 
under  or  in  pursuance  thereof,  though  this 
will  not  prevent  the  defendants  from  show- 
ing that  said  title  is  in  other  respects  invalid. " 

Defendants  requested  the  following  charge, 
which  the  court  refused  to  give:  "You  are 
instructed  that  there  is  no  evidence  of  a 
written  conveyance  or  a  transfer  to  the  cor- 
poration of  C.  B.  Johns  &  Co.  of  any  part  of 
the  land  involved  in  this  suit,  and  therefore 
the  plaintiffcannot  recover  the  three-twelfths 
(3-12)  claimed  by  him  through  the  corpora- 
tion of  C.  B.  Johns  as  Co." 

The  verdict  of  the  jury  was  as  follows: 
"In  the  case  of  Alexander  v.  Carothers  & 
Searight,  we,  the  jury,  find  that  .Johns  &  Co. 
performed  their  contracts  with  Dr.  Beales 
and  wife,  and  plaintiff  Alexander  is  entitled 
to  five-twelfths  (5-12)  of  the  land  claimed  by 
him,  and  we  therefore  find  for  the  plaintiff." 

The  sixth,  seventh,  and  eighth  assignments 


Digitized  by 


Google 


10 


IBOUTHWESTEEN  BEPOETEB,  Vol.  12. 


(Tei. 


relate  to  the  introduction  of  evidence,  and 
read  aa  follows :  "  (6)  The  court  erred  in  per- 
mitting the  plaintiff  to  read  in  evidence  the 
eighty-seventh  interrogatory  propounded  by 
plaintlfl  to  the  witness  C.  B.  Johns,  and  the 
answer  thereto,  because  said  testimony,  in 
attempting  to  prove  by  parol  interests  in  land, 
is  incompetent  and  irrelevant.  (7)  The  court 
erred  in  permitting  plaintiff  to  read  in  evi- 
dence the  third  direct  interrogatory  pro- 
pounded by  plaintiff  to  the  witness  G  K. 
Johns,  in  his  supplemental  deposition,  and 
the  answer  thereto,  because  the  same  was  in- 
competent and  irrelevant,  in  attempting  to 
prove  a  parol  conveyance  of  an  interest  in 
land.  (8)  The  court  erred  in  permitting  the 
plaintiff  to  read  in  evidence  the  twenty- 
fourth  interrogatory  propounded  by  plaintiff 
to  the  witness  W.  von  Rosenberg,  and  the 
answer  thereto,  and  also  permitting  the  plain- 
tiff to  read  in  evidence  the  second  direct  in- 
terrogatory propounded  by  plaintiff  to  th^ 
said  witness  in  his  supplemental  deposition, 
and  the  answer  thereto.  Said  testimony  was 
irrelevant  and  incompetent  in  attempting  to 
establish  a  parol  conveyance  to  an  interest  in 
land." 

The  eighty-seventh  interrogatory  to  C.  B. 
Johns,  and  his  answer  thereto,  read  as  follows : 
"  Interrogatory  87.  Did  you  own  any  interest 
in  the  Dolores  grant  prior  to  the  purchase  by 
Carothers  &,  Searigbt  of  the  interest  of  the 
Beales  heirs?  If  yea,  please  state  what  in- 
terest you  owned.  How  whs  that  interest 
divided?  State  fully  and  explicitly.  An- 
aioer.  I  owned  in  my  own  right  an  undi- 
vided one-twelfth  interest  in  the  Dolores 
grant,  which  was  divided  as  follows,  under 
the  original  contract  with  Beales:  J.  G. 
Kerbey  and  myself,  who  composed  the  origi- 
nal firm  of  C.  B.  Johns  &  Co.,  were  entitled 
to  one-half  of  said  grant.  About  1869  or 
1870  we  took  into  the  firm  of  C.  B.  Johns  & 
Go.  W.  von  Bosenberg  and  F.  Everett,  and 
by  arrangement  conveyed  to  them  one-twelfth 
each  of  said  grant;  leaving  two-twelfths  be- 
longing to  me  and  two-twelfths  to  J.  G.  Ker- 
bey. A  short  time  thereafter  J.  C.  Kerbey 
witlidrew  from  the  firm,  retaining  bis  inter- 
est of  two-twelfths.  Afterwards,  to  equalize 
the  interests  of  the  remaining  partners,  I 
withdrew,  and  retained  one-twelfth  interest 
in  my  own  right,  leaving  the  other  one- 
twelfth  interest  belonging  to  the  firm,  mak- 
ing the  interest  of  C.  B.  Johns  &  Ga  three- 
twelfths.  Two  or  three  years  ago  my  indi- 
vidual interest  of  one-twelfth  was  sold  un- 
der execution,  and  bought  in  by  J.  C.  Ker- 
bey, who  afterwards  conveyed  it  to  Thomas 
D.  Johns." 

The  third  interrogatory  to  C.  R.  Johns, 
contained  in  his  supplemental  deposition,  and 
the  answer  thereto,  read  as  follows:  " Inter- 
rogatory 3.  After  the  incorporation  of  the 
firm  of  C.  B.  Johns  &  Co.,  in  what  manner 
was  the  interest  of  the  firm  or  uf  individual 
members  of  the  firm  in  lands,  including  the 
Dolores  grant,  conveyed  to  and  vested  in  the 
corporation?    Were  any  formal  conveyances 


executed  by  the  firm  or  its  members  to  the 
corporation  for  any  interest  in  the  Dolores 
grant?  Jf  not.  please  state  what  arrange- 
mentSt  if  any,  were  made  touching  this  grant. 
Answer.  The  same  answer  I  madetointet^ 
rogatory  second  I  make  this.  I  was  of  the 
impression  that  deeds  were  executed,  but  my 
memory  now  does  not  enable  me  to  say  pos- 
itively and  definitely  on  this  point.  I  sup- 
pose that  the  assignee  of  G.  B.  Johns  &  Go. 
would  have  in  his  possession  whatever  deeds 
and  papers  were  executed  in  this  matter.  I 
only  know  that  it  was. intended  that  every- 
thing owned  by  the  firm  did  pass  to  and  was 
owned  by  the  corporation;  idl  the  property 
owned  by  the  firm  of  G.  B.  Johns  &  Co.  was 
passed  to  the  corporation,  and  each  member 
of  the  firm,  to-wit,  Johns,  Everett,  and  Bo- 
senberg, received  in  lieu  thereof  twenty-five 
thousand  dollars  of  paid-up  stock  in  the  cor^ 
poration ;  making  the  entire  stock  of  the  cor- 
poration seventy-five  thousand  dollars." 

The  answer  of  the  witness  von  Bosenberg 
to  twenty-fourth  lntent>gatory  contains  the 
following  statement:  "At  reorganization  of 
the  firm  of  C.  B.  Johns  &  Co.,  in  1869.  C.  B. 
Johns  and  J.  C.  Kerbey  agreed  that  the  jun- 
ior members  of  said  firm,  to-wlt,F.  Everett, 
and  W.  von  Bosenberg,  should  have  togetlier 
an  equal  interest  with  each  of  them, — ^tbat  is, 
the  half  interest  in  said  grant  t>elonging  to 
G.  B.  Johns  &  Co.  was  to  be  held  as  follows: 
C.  B.  Johns,  one-third;  J.  G.  Kerbey,  one- 
third;  F.Everett,  one-sixth;  and  W.  von  Bo- 
senberg, one-sixth.  In  1872  J.  G.  Kerbey 
withdrew  from  said  firm,  teking  with  him 
his  interest  in  all  lands  or  rights  to  lands 
then  held  by  contract  or  otherwise  by  G.  B. 
Johns  &  Co.  The  remaining  memliers  have 
always  recognized  J.  C.  Kerbey 's  interest  in. 
the  Beales  grant  as  one-third  of  one-half.  In 
1875  the  firm  of  G.  B.  .Tohns  &  Co.  dissolved 
by  forming  the  corporation  of  G.  B.  Johns  & 
Co.,  consisting  of  G.  B.  Johns,  F.  Everett, 
and  W.  von  Bosenberg:  each  memlier  con- 
veying an  equal  amount  of  property  to  said 
corporation.  C.  B.  Johns,  F.  Everett,  and 
W.  von  Bosenberg  each  conveyed  to  said  cor- 
poration one-sixth  of  one-half  of  said  Beales 
grant,  so  that  the  said  C.  B.  Johns  &  Go.'s 
one-half  interest  in  said  Beales  grant  was 
then  held  as  follows:  Corporation  of  C.  B. 
John»&  Co.,  one-half  of  the  one-half  interest, 
or  one-fourth  of  the  whole;  G.  B.  Johns,  one- 
sixth  of  the  one-half  interest,  or  one-twelfth 
of  the  whole;  J.  G.  Kerbey,  one-third  of  on» 
half,  or  one-sixth  of  the  whole." 

All  of  this  evidence  was  objected  to  as  an 
attempt  to  prove  an  unwritten  conveyance  of 
land .  The  court  overruled  the  objeoUon,  and 
admitted  the  evidence.  The  last  witness  tes- 
tified that  neither  Johns  nor  Kertmy  executed 
deeds  to  himself  or  Everett;  that  "no  papers 
were  ever  passed"  between  said  parties.  He 
also  testified  that  "the  possession  of  the  Do- 
lores grants,  by  tenants,  was  uninterrupted 
from  1867  to  1876. "  On  the  1st  day  of  Janu- 
ary, 1875,  proceeding  under  the  laws  of  this 
state,  G.  B.  Johns.  F.  Everett,  and  W.  von 


Digitized  by 


Google 


Tex.) 


CABOTHEBS  e.  ALEXANDER. 


11 


Rosenberg  created  aoorporatlon  named  "C.  B. 
Johns  &  Co.,"  for  the  purpose  of  carrying  on 
a  "real  estate,  general,  and  collecting  agency, 
and  in  addition  thereto,  as  a  separate,  d^ 
Unct  branch  of  business,  banking  and  ex- 
change,  and  to  perform  such  operations  as  are 
necessary  and  usuHlly  inddent  to  said  pur- 
poses." Ko  written  conveyances  of  the  land 
in  controversy  appear  to  have  ever  been  made 
to  said  corporation.  On  the  8th  December, 
1876.  the  corporation  of  C.  R.  Johns  &  Co., 
in  consideration  of  its  insolvency,  made  to  A. 
J.  Peeler  an  assignment  of  "all  and  singular 
the  lands,  tenements,  hereditaments,  rwl  es- 
tate, and  interest  therein  and  chattels  real  of 
the  said  corporation  lying  and  being  situate 
in  the  state  of  Texas,  as  the  same  are  de- 
scribed and  enumerated  in  Schedule  A,  here- 
unto annexed ;  but  for  a  more  full  descrip- 
tion of  said  lands  reference  is  here  made  to 
the  deeds  and  title  papers  pertaining  thereto, 
now  In  possession  of  said  party  of  the  flnt 
part,  which  are  to  be  delivered  to  the  said 
party  of  the  second  part,  and  also  all  other 
lands  and  real  estate  and  interest  therein  be? 
Uxg^mg  to  the  party  of  the  first  part,  if  any 
such  ttiere  be,  not  included  in  said  schedule, 
though  said  schedule  is  designed  and  believed 
by  the  party  of  the  first  part  to  contain  a  cor- 
rect enumeration  of  all  such  lands,  and  in- 
terests therein  belonging  to  it." 

The  only  reference  in  the  deed  of  assign- 
ment or  attached  schedule  that  can  be  ap- 
plied to  the  land  in  controversy  occurs  at  the 
end  of  Schedule  A,  in  the  following  words: 
"Our  interest  in  Beales  grant,  80,000  acres  @ 
SO  eta.,  24,000."  The  body  of  the  assign- 
ment is  signed  as  follows: 

"G.  B.  Johns,  Pres. 
[SeaL]  "C.  B.  Johns  &  Co. 

"A.  J.  P^ELEB. 

"Attested:    W.  von  Bosknbkbg." 

It  was  acknowledged  on  registration  by  G. 

B.  Johns,  and  recorded.  Schedule  A  pur- 
ports to  contain  a  list  of  lauds  belonging  to 

C.  B.  Johns  &  Go.,— C.  B.  Johns,  F.  Everett, 
and  W.  Ton  Bosenberg.  On  the  17th  day  of 
Uarch,  1879,  A.  J.  Feeler,  as  assignee  of  the 
corporation  of  G.  B.  Johns  &  Co.,  under  the 
said  deed  of  assignment,  sold  and  conveyed 
to  J.  G.  Kerbey  and  B.  F.  Alexander  land 
described  as  follows:  "All  the  right,  title,  in- 
terest, and  claim,  legal  and  equitable,  of  the 
said  corporation  of  0.  R.  Johns  &  Co.  in  and 
to  a  certain  eleven-league  grant  of  land  grant- 
ed to  Dolores  Soto  de  Beales  by  the  [Spanish] 
Mexican  government  on  the  15th  day  of  April, 
1834;  the  said  grant  being  situate  iu  Kinney 
county,  state  of  Texas,  on  the  Las  Moras 
creek,"  and  forther  describing  the  land  by 
metes  and  bounds.  On  the  22d  day  of  No- 
vember, 1883,  J.  C.  Kerbey  deeded  to  plain* 
tiff,  B.  F.  Alexander,  all  of  his  "right,  title, 
interest,  and  claim,  estimated  at  thirteen 
thousand  one  hundred  and  eighty-four  acres 
of  land,  and  part  of  the  Dolores  Soto  de 
Beales  eleven-league  grant,  situated  on  the 
Las  Moras,  in  Kinney  county,  state  of  Texas; 
said  amount  being  an  undivided  interest  in 


said  eleven-league  grant  of  one-sixth  thereof, 
by  virtue  of  original  contract  and  conveyance 
by  J.  G.  Beales  and  Dolores  Soto  de  Beales  to 
C.  B.  Johns  and  J.  C.  Kerbey,  and  also  by  vir- 
tue of  a  deed  from  Thomas  D.  Johns  to  said 
.1.  G.  Kerl>ey,  [a  tax-title,]  and  an  undivided 
interest  of  C.  B.  Johns  &  tSo.,  conveyed  to  J. 
0.  Kerbey  and  B.  F.  Alexander  by  A.  J. 
Peeler,  assignee  of  G.  B.  Johns  &  Co."  On 
the.5th  day  of  May,  1883.  G.  B.  Johns  con- 
veyed to  defendants  Garothers  &  Searlght, 
by  quitclaim  deed,  all  of  bis  right,  title,  and 
claim  in  and  to  the  Dona  Dolores  Soto  de 
Beales  11-league  grant  in  Kinney  county, 
Tex.  On  the  same  date  Ttiomas  D.  Johns 
conveyed  to  defendants  an  undlvideA  one- 
twelfth  Interest  in  the  same  grant  that  had 
been  conveyed  to  him  by  J.  C.  Kerbey,  who 
bad  previously  purchased  It  at  a  sheriff's  sale 
made  under  a  judgment  and  execution  against 
C.  B.  Johns. 

It  will  be  seen  that  plaintiff's  claim  of  title 
to  an  undivided  five-twelfths  of  the  land  de- 
pends npon  the  following  state  of  facts:  (1) 
The  contract  between  Beales  and  Kerbey  and 
Johns,  dated  SOth  day  of  May,  1867;  (2)  the 
performance  of  their  part  of  said  contract 
by  Johns  and  Kerbey ;  (3)  a  conveyance  by 
Johns  and  Kerbey  of  three-twelfths  interest 
In  the  11  leagues  to  the  partnership  of  C.  B. 
Johns  &  Co.,  when  composed  of  C.  B.  Johns, 
J.  C.  Kerbey, F.  Everett,  and  W.  von  Rbsen- 
berg;  (4)  a  conveyance  of  the  last-named 
three-twelfths  Interest  by  the  firm  of  C.  B. 
Johns  &  Co.,  when  composed  of  G.  B.  Johns, 
F.  Everett,  and  W.  von  Bosenberg,  to  the 
corporation  of  C.  B.  Johns  &  Co. ;  (5)  a  con- 
veyance of  the  same  three-twelfths  interest 
by  the  corporation  of  C.  B.  Johns  &  Co.  to 
A.  J.  Peeler;  (6)  a  conveyance  of  the  same 
interest  by  Peeler  to  Alexander  and  Kerbey: 
and  (7)  a  conveyance  of  his  Interest  by  Ker- 
bey to  Alexander.  Some  of  the  required 
links  are  not  in  writing,  and  unless  some 
state  of  facts  exists  relieving  this  title  from 
that  requirement,  it  must  be  held  defective 
in  80  much  as  it  depedds  upon  parol  transfers. 
The  court,  by  permitting  evidence  of  trans- 
fers not  in  writing  to  go  to  the  Jury  over  ob- 
jections, and  by  its  charge  that  those  in  whom 
the  written  transfere  vest  the  legal  title  are 
estopped,  under  the  circumstances  in  proof, 
from  denying  that  the  title  to  the  three- 
twelfths  interest  passed  first  to  the  partner- 
ship, and  then  to  the  corporation  of  C.  B. 
Johns  &  Co.,  relieved  the  transactions  in  ques- 
tion from  the  operation  of  the  rule  requiring 
them  to  be  in  writing.  We  are  unable  to 
see  anything  in  the  facts  of  this  case  creating 
a  title'by  estoppel,  either  in  the  firm  of  C.  B. 
Johns  &  Co.,  of  whidi  Everett  and  von  Rosen* 
berg  were  members,  or  in  the  corporation  of 
the  same  name.  A  number  of  individuals 
owning  lands  do  not,  by  the  mere  act  of  as- 
sociating themselves  together  as  partn<>rs, 
invest  the  firm  with  a  title  to  their  real  es- 
tate. Nor  can  a  firm,  by  the  mere  act  of  in- 
corporating themselves  by  the  same  name, 
invest  the  corporation  with  the  title  to  the 
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real  estate  owned  by  the  firm.  Nothing 
more  appears  la  this  case  than  that,  when  the 
owuen  of  the  land  desired  to  transfer  the 
title  to  a  partnership,  and  when  the  part- 
nership afterwards  desired  to  transfer  the 
satne  title  to  a  corporation.  Instead  of  making 
the  conveyances  in  writing  it  was  attempted 
to  be  done  by  verbal  agreements,  which  the 
partlps  afterwards  acquiesced  in,  and  did 
nothing  more.  This  does  not,  any  more  than 
any  other  parol  agreement  for  the  sale  of 
land,  create  a  title,  legal  or  equitable,  by  es- 
toppel or  otherwise.  The  rule  that  land  be- 
longing to  a  partnership,  under  some  circum- 
stances and  for  some  purposes,  is  treated  in 
equilQ'  *B  personal  property,  cannot  control  or 
affect  the  question  before  us.  When  the  rnle 
does  apply,  it  has  a  limited  operation,  con- 
fined to  the  administration  and  adjustment 
of  paitnersbip  affairs,  and  does  not  affect  the 
mode  or  change  the  law  regulating  the  trans- 
fer of  the  title,  which  must  still  be  in  writ- 
ing. In  order  that  the  equities  of  partners, 
whatever  they  may  be,  may  be  applied  to 
their  real  estate,  it  is  not  necessary  to  bold 
that  in  their  transactions  with  regard  to  it 
the  statute  of  frauds  is  abrogated,  or  that  the 
links  in  the  chains  of  title  coming  through  a 
partnership  need  not  l>e  in  writing.  1  Devi. 
Deeds,  §  60;  Pars.  Partn.  367-369. 

The  court  committed  error  in  its  rulings 
with  regard  to  the  admission  of  evidence,  and 
in  giving  charges  recognizing  that  the  firm 
or  the  corporation  of  C.  U.  Johns  &,  Co.  had 
acquired  any  title  under  the  circumstances  of 
this  case;  and  likewise  erred  in  refusing  to 
give  the  charge  on  that  subject  requested  by 
defendants.  In  other  respects,  with  regard 
to  title,  we  think  the  charge  was  correct,  ex- 
cept that  the  court  should  have  construed  the 
contract,  and  might  well  have  gone  so  far  as 
to  instruct  the  jury  that  the  contract,  in  con- 
nection with  the  uncontradicted  evidence  of 
what  was  done  and  caused  to  be  done  under  it 
by  Johns  and  Kerbey,  was  sulBcient  to  vest 
in  them  the  equitable  title  to  one-half  of  the 
ll-league  grant.  It  follows  that,  though 
Kerbey  and  Alexander  acquired  nothing 
through  the  conveyance  of  A.  J.  Feeler  to 
them,  because  neither  the  corporation  nor  the 
firm  that  it  succeeded  had  acquired  any  part 
of  the  title  of  Johns  or  Kerbey,  that  Kerbey, 
instead  of  holding  title  only  to  the  two- 
twelfths  that  be  bad  never  pretended  to  trans- 
fer to  the  firm,  also  owned  the  one-twelfth 
which  he  had  proposed  to  transfer,  but  had 
not  in  fact  done  so.  We  think  bis  deed  to 
Alexander,  undertaking  to  convey  a  larger 
interest  than  he  really  owned,  was  good  and 
effective  to  convey  the  three-twelfths  interest 
that  be  did  in  fact  own.  Notwithstanding 
C.  U.  Johns  was  in  some  respects  in  the  same 
position  as  Kerlwy  with  regard  to  the  title. 
he  was  not  so  in  nil.  Notwithstanding  he,  as 
president  of  the  corporation,  signed  the  deed 
purporting  to  convey  an  interest  of  the  cor- 
poration in  the  land,  when  he,  and  not  the 
corporation,  owned  the  land,  we  do  not  think 
that  deed,  under  the  circumstances  of  this 


case,  carried  bis  Interest  by  estoppel  The 
form  and  terms  of  the  deed  influence  us  to 
this  conclusion.  If  it  liad  been  an  absolute 
oonveysnoe  of  the  entire  interest  in  the  land 
by  the  corporation,  and  the  deed  had  been  ex- 
ecuted by  Johns  as  president  of  the  corpora- 
tion, when  he  himself  owned  the  property, 
we  think  the  deed  would  have  passed  his  title 
by  estoppel.  But  in  fact  the  deed  only  as- 
sumes to  convey  the  right  of  the  corporation 
to  an  undefined  and  indefinite  Interest,  and 
at  the  same  time  recognizes  an  undefined  in- 
terest in  the  same  land  in  C.  B.  Johns  that  it 
does  not  convey.  This,  we  think,  must  pre- 
vent the  deed  from  operating  on  the  interest 
of  Johns,  and  from  conveying  anything  save 
the  interest  of  the  corporation.  A  proper 
construction  of  the  evidence  leads,  we  think, 
to  the  conclusion  that  the  plaintiff  established 
title  to  three-twelfths  of  the  land  in  contro- 
versy, and  the  defendants  to  the  remaining 
nine-twelfths.  The  court  erred  in  not  grant- 
ing defendants  a  new  trial.  We  do  not  think 
it  useful  to  discuss  in  detail  all  of  the  assign- 
ments of  error.  What  we  have  said  indicates 
our  views  of  the  material  aspects  of  the  case, 
and,  except  as  referred  to  in  what  we  have 
said,  we  have  not  found  in  the  record  be- 
fore us  what  we  consider  material  error.  The 
judgment  is  reversed,  and  cause  remanded. 

NOTE. 

StATVTS  0»   FbAODS — CONTBAOTS   KeLATISO  TO 

Land  —  Part  PKRroBMANCE.  The  doctrine  that 
part  performance  of  a  given  character  will  take  an 
oral  contract  relating  to  land  out  of  the  statute  of 
frauds  is  thus  stated  by  a  prominent  lecal  writer, 
whose  language  is  quoted  with  approval  in  the  case 
of  Hunter  v.  MiUs,  <S.  C.)  6  8.  B.  Rep.  907:  "A 
verbal  contract  for  the  sale  or  leasing  of  land,  if 
part  performed  by  the  party  seeking  the  remedy, 
may  be  speoiflcally  enforced  by  courts  of  equity, 
nothwithstandinK  the  statute  of  frauds.  The 
ground  upon  which  the  remedy  in  such  cases  rests 
Is  that  of  equitable  fraud.  It  would  be  a  virtual 
fraud  for  the  defendant,  after  permitting  the  acts 
of  part  performance,  to  interpose  the  statute. 
•  *  •  The  acts  of  part  performance,  therefore, 
in  order  to  satisfy  this  principle,  must  be  done  in 
pursuance  of  the  contract,  and  must  alter  the  rela- 
tions of  the  parties. "  Equity  protects  a  parol  gift 
of  land  as  well  as  a  parol  contract  of  sale,  if  accom- 
panied by  possession,  and  the  donee  makes  valuable 
inprovements.  Dozier  v.  Matson,  (Ho.)  7  S.  W. 
Rep.  368,  and  note.  See,  also.  Young  v.  Toung, 
(N.  JO  18  Atl.  Rep.  921,  and  note;  Frame  v.  Frame, 
(W.  Va.)  9  S.  E.  Rep.  901.  But  the  improvements 
must  be  substantial  and  valuable,  and  exceed  the 
value  of  the  renta,  Wooldridge  v.  Hancock,  (Tez.) 
6  S.  W.  Rep.  818;  and  if  the  gift  is  made  to  take 
effect  after  the  death  of  the  donor,  who  retains  pos- 
session until  her  death,  it  is  Ineffectual,  though 
the  donee  make  valuable  improvements,  Id.  A 
decree  of  specific  performance  is  necessary  to 
pass  the  legal  title  to  land  which  is  the  sub- 
ject-matter of  such  a  grift,  so  as  to  give  a  right 
to  maintain  ejectment  therefor.  Howell  v.  Els- 
berry,  (Ga.)  5  S.  E.  Rep.  96.  In  Bradley  v.  Owsley, 
(Tex.)  11  S.  W.  Rep.  1052,  Hexrt,  J.,  quotes  from 
a  former  opinion  in  which  Moork,  J.,  said:  "Al- 
though it  is  usual  to  say  that  part  performance 
takes  a  case  out  of  the  statute  of  frauds,  it  is  now, 
we  believe,  universally  conceded  that  such  is  not 
the  ground  upon  which  the  courts  of  equity  go  in 
such  cases.  It  certainly  has  never  been  contended 
in  this  court  that  equity  can  enforce  soch  a  con- 
tract upon  any  other  ground  than  that  of  prevent- 
ing fraud. "  In  that  case  it  was  held  that  where  a 
purchaser  entered  into  possession  under  a  parol 
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contract  after  payment  of  the  price,  but  made 
no  valuable  improvementa,  specific  performance 
would  not  be  decreed;  and  in  Stub  T.  Grimes, 
(Minn.)  87  N.  W.  Rep.  444.  mere  taking  posaession 
was  held  not  sofBcient.  In  Hunter  v.  Mills,  supra, 
taking  posaeaaion  and  making  impravementa  was 
held  sulHcient.  See,  also,  cases  cited  in  note  to  that 
case.  In  Cloud  ▼.  Oreasley,  (HI.)  17  N.  £.  Rep.  836. 
complainant  bad  agreed  to  furnish  materials,  and 
erect  a  honse  for  defendant,  in  consideration  of  the 
conveyance  of  a  tract  of  land.  It  waa  held  that  he 
was  not  entitled  to  specific  performance  where  he 
had  furnished  a  part  of  the  materials,  and  done  a 
part  of  the  work  only,  tliough  he  was  willing  to 
complete  hia  contract,  and  ha3  entered  on  the  land. 
The  contract  must  be  certain  and  definite*,  the 
acts  of  part  performance  must  have  been  done 
in  pnrauanoe  thereof,  and  the  contract  most 
have  been  so  far  executed  that  a  ref nsal  to  com- 

glete  it  would  operate  as  a  fraud.  Oallagher  v. 
Gallagher,  (W.  va.)  6  8.  B.  Rep.  297;  Recknagle 
v.  Schmalz,  (Iowa,)  88  N.  W.  Rep.  86S:  Wallace  v. 
Scoggin,  (Or.)  81  Fac  Rep.  668.  Part  perform- 
ance to  satisfy  the  statute  is  not  shown  where  the 
purchaser  has  paid  no  part  of  the  consideration, 
and,  being  a  tenant,  has  continued  in  possession 
without  surrendering  the  lease,  and  has  made  no 
improvementa,  except  slight  repairs  to  the  roof  to 
prevent  Its  leaking.  M^smore  v.  Cunningham, 
(Mich.)  44  N.  W.  Rep.  145.  Where  there  is  a  suf- 
ficient part  performance  as  against  the  vendor,  an 
action  may  be  maintained  against  his  representa- 
tives after  his  death  without  executing  a  deed  for 
sprciflc  performance.  Everett  v.  Dilley,  (Kan.)  17 
Pao.  Rep.  661. 

Marriage  is  not  in  itself  sufficient  part  perform- 
ance of  an  oral  contract  by  the  parties  thereto  to 
conv«y  land  to  avoid  the  operation  of  the  statute. 
Peek  V.  Peek,  (CaL)  16  Pac.  Rep.  237;  Adams  v. 
Adama,  (Or.)  20  Pac.  Rep.  6S8;  but  marriage  of 
one  of  the  parties  to  a  contract  to  a  third  person  In 
pursuance  of  the  promise  of  the  other  party  to  the 
contract  to  convey  land  is  a  sofflcient  part  per- 
formance, Slingerland  v.  Slingerland,  (Minn.)  89 
N.  W.  Rep.  146.  Joint  residenue  by  husband  and 
wife  on  land  which,  before  the  marriage,  the  man 
agreed  to  convey  to  the  woman  in  conuderation  of 
marriage,  will  not  take  the  contract  out  of  the 
statute.  Peek  v.  Peek,  supra.  An  oral  agreement 
between  a  husband  and  wife  to  make  a  particular 
dlspoaition  of  their  real  property  by  will  is  binding 
on  the  wife  after  full  performance  oy  the  husband, 
and  the  acceptance  of  the  benefits  thereof  by  the 
wife.  Carmicbael  v.  CarmlchaeL  (Mich. )  40  N.  W. 
Rep.  173.  A  parol  promise  to  devise  all  one's  prop- 
erty to  a  child,  made  to  the  child's  father  in  con- 
sideration of  Ilia  allowing  the  promisor  to  adopt 
tlie  child,  being  void  under  the  statute  of  frauds, 
is  not  enforceable  in  equity,  though  the  child  lived 
with  the  promisor  as  nis  daughter  till  her  mar- 
riage, but  never  had  possession  of  the  property. 
Pond  V.  Bheean,  (IlL)  28  N.  E.  Rep.  1018. 

Where,  in  parsuanoe  of  a  verbal  contract  for  the 
sale  of  land,  a  deed  Is  executed  and  accepted,  an 
action  may  be  maintained  for  the  price.  The  stat- 
ute of  frauds  does  not  ^>ply  to  such  a  contract,  Ni- 
land  V.  Murphy,  (Wis.)  41  N.  W.  Rep.  885;  and 
payment  of  part  of  the  price  and  taking  and  re- 
taining possession  of  the  land  by  the  vendee  takes 
such  a  contract  oat  of  the  statute,  Llpp  v.  Hunt, 
(Neb.)  Id.  148.  A  parol  parUtlon  between  tenants 
in  common,  under  whloh  each  haa  taken  possession 
of  his  allotted  share,  la  valid.  Bruce  v.  Osgood, 
(Ind.)  14  N.  EL  Rep.  568.  In  Dude  v.  Ford,  (Mont.) 
10  Fac.  Rep.  414,  It  is  held  that  it  Is  not  a  sufficient 
put  performance  of  a  verbal  contract  to  convey  a 
half-interest  in  a  mine,  to  relinquish  possession 
thereof,  and  abstain  from  filing  a  claim  thereto; 
also  that  payment  of  the  price  Is  not  per  se  a  suf- 
ficient i>art  performance.  Payment  of  the  price, 
accompanied  by  the  vendee's  possession,  is  not  a 
suiBdent  part  performance,  where  the  possession 
la  not  teken  in  pursuance  of  the  alleged  oral  con- 
tract. Boozer  v.  Teague,  (8.  C.)  8  S.  K  Rep.  651; 
see,  also.  Clark  v.  Clark,  (111.)  IS  N.  B.  Rep.  658; 
but  where  possession  is  taken,  and  lasting  and  val- 
uable improvements  are  made  by  a  vendee,  with 
the  consent  of  the  vendor,  specific  performance 


will  be  decreed.  Bums  v.  Fox,  (Ind.)  14  TH,  B.  Rep. 
541.  The  improvements  must  be  beneficial  to  the 
estate,  and  of  a  permanent  character.  Gallagher 
V.  Gallagher,  supra.  For  an  exhaustive  note  on  the 
subject  of  what  la  sufficient  part  performance  of 
an  oral  contract  relating  to  lands,  to  warrant  spe- 
cific piBrformance,  see  lutrtln  v.  Patterson,  (S.  C.)  S 
8.  B.  Rep.  859,  and  note. 


Gassidt  et  ai,  v,  Klxtob  et  al. 

(Supreme  Court  of  Texna.   March  IS,  1S89.) 

liia  Pbkdbhb— Res  Adjudioata— TaasEiBS  to  Tsr 
Tin;!. 

1.  The  doctrine  of  lU  pendena  applies  in  Taxaa, 
where  citation  has  bten  published  for  the  time  re- 
quired by  law,  and  the  olnoer  has  made  his  return, 
and  the  petition  affecting  land  la  filed,  though  de- 
fendant baa  till  the  next  term  of  court  to  answer. 

2.  A  matter  which  determlnea  the  right  to  a  sec- 
ond suit  as  to  the  title  to  land  cannot  be  set  up  in 
the  second  suit  as  ree  ad^xidicata  by  Tirtue  of  the 
former  suit. 

8.  In  trespass  to  try  title  by  the  sole  heir  of  an 
intestate,  toe  administrator  la  a  proper  party 
plaintiff. 

CommiBsioneTB'  decision.  Appeal  from 
district  court,  Travis  county. 

WalUm,  Hill  A  Walton,  A.  W.  Terrell,  and 
A.  3.  Walker,  Jr.,  tar  appellants.  Hancock, 
BktXly  A  Haneoek,  for  appellees. 

Goiii.ABD«  J.  The  orifirinHl  suit  was  filed 
in  the  district  court  of  Travis  county.  Octo- 
ber 15, 1858,  against  John  King,  a  resident  of 
Arkansas.  Citation  by  publication  was  is- 
sued, which  was  published  in  the  State 
Gazette,  a  weekly  newspaper  published  in 
Travis  county,  for  the  time  required  by  law. 
It  was  returned  by  the  sheriff  prior  to  the 
flrst  Monday  in  December,  1858,  which  was 
the  first  day  of  the  fall  term  of  the  district 
court.  Subsequent  to  this,  but  before  the 
next  term  of  the  court,  King,  having  the  ap- 
parent title  to  the  part  of  lot  5  in  controversy, 
executed  to  S.  M.  8wenson  a  mortgage  upon 
the  same  to  secure  an  amount  of  01,200. 
This  mortgage  was  afterwards  foreclosed,  the 
property  sold,  and  bought  in '  by  Swenson. 
Mrs  Kluge  deraigns  her  title  from  Swenson. 
She  intervened  in  the  original  suit  in  1883, 
setting  up  her  title  through  the  Swenson 
mortgaga  On  the  2Sd  of  June,  1885,  the 
supreme  court,  affirming  the  judgment  of  the 
court  belowi  rendered  final  Judgment  for  the 
part  of  lot  5  in  favor  of  Mrs.  Kluge;  the  court 
holding  that  Swenson  had  no  notice  of  the 
rights  of  tlM  Gassidy  estate  to  the  premises 
by  virtue  of  the  "memorandum"  executed  by 
King  to  Thomas  Casaidy  in  1856,  because  the 
instrument  was  not  recorded  until  after  Swen- 
son took  the  mortgage,  and  that  lis  pendent 
did  not  apply,  because  the  record  before  the 
court  did  not  show  that  there  had  been  any 
service  of  citation  upon  King,  by  publication 
or  otherwise,  Ht  the  date  of  the  mortgage. 
The  record  before  the  court  did  not  show  the 
facts  of  service  by  publication  that  are  now 
before  us,  the  parties  assuming  that  the  fil- 
ing of  the  petition  was  the  beginning  of  the 
suit,  and  that  lis  pendens  would  apply  from 
that  time,  but  the  court  decided  that  the 
doctrine  of  lis  pendens  would  not  apply  until 
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after  service  of  citation.  The  present  suit 
was  then  brouglit,  as  a  second  suit  of  trespass 
to  try  title,  witliin  one  year  after  the  tinal 
judgment  was  rendered  in  the  supreme  court. 
The  trial  Judge,  upon  Mrs.  Kluge's  plea  of 
res  a<^udioata,  decided  that  the  judgment  of 
the  supreme  court  was  flnal  and  conclusive, 
and  that  plaintiff  was  precluded  from  a  sec- 
ond suit.  This  ruling  was  appealed  from, 
and  is  the  prominent  point  In  the  case.  At 
the  time  the  original  suit  was  brought  the 
plaintiff  under  statute  was  allowed  a  second 
8 II  it  of  trespass  to  try  title  after  losing  the  first 
The  Revised  Statutes  too^  away  this  right 
to  second  suit,  (Rev.  St.  art.  4811.)  but  it 
did  not  prejudice  the  right  of  parties  plaintfis 
in  suits  then  pending  to  their  second  suit. 
Mrs.  Kluge  Intervened  in  the  original  suit 
of  Cassidy  v.  King,  in  1883;  the  Revised 
Statutes  being  in  force.  It  cannot  be  de- 
nied that  she  came  in  asserting  title  that  was 
in  the  original  defendant  King  at  the  time  of 
the  return  of  the  slteriff,  showing  complete 
service  of  the  citation  by  publication  upon 
him.  She  claims  from  King  by  virtue  of  his 
mortgage  to  Swenson,  and  if  lis  pendens  is 
applicable  she  can  be  in  no  better  attitude 
than  King  if  he  were  alive  and  defending. 
She  would  be  entitled  to  the  same  defenses 
he  would  be,  and  none  otiter.  She  took  his 
place  in  the  suit  as  defendant,  so  far  as 
the  title  to  part  of  lot  in  controversy  is  con- 
corned,  subject  to  all  the  equities  of  the  Cas- 
sidy estate  against  it  in  the  hands  of  King. 
We  have  no  doubt  of  the  proposition  that 
suit  was  pending  at  the  date  of  the  mortgage 
by  King  to  Swenson  affecting  all  the  parties 
with  notice  of  Cassidy's  claim  upon  the  prem- 
ises. The  citation  had  been  published  for 
the  time  required  by  law,  and  the  oflllcer  bad 
made  his  return.  The  defendant  King  waa 
allowed  by  law  until  the  next  term  of  the 
court  in  which  to  answer,  but  he  was  none  the 
less  served  at  the  date  of  the  mortgage  as  fully 
as  he  ever  would  be.  Fasch.  Dig.  art.  1508. 
From  this  it  must  follow  that  the  judgment 
of  the  supreme  court  in  favor  of  Mrs.  Kluge 
in  the  original  salt  was  not  flnal,  but  that 
this  second  suit  could  be  maintained  against 
her  for  the  title  to  the  premises;  her  title  be- 
ing subject  to  the  right  of  Mrs.  Cassidy,  who 
owns  and  represents  all  rights  of  Thomas 
Cassidy,  deceased,  under  the  "memorandum" 
of  King  to  him,  and  subject  to  such  settle- 
ment as  Cassidy  was  entitled  to  with  King 
by  virtue  of  the  terms  of  the  "memoran- 
dum," wliich  recognizes  Cassidy's  equitable 
title  to  the  land  therein  described,  charged 
with  certain  debts  due  by  Cassidy  to  King. 
When  the  case  was  before  the  supreme  court 
it  did  not  appear  that  there  bad  been  any 
service  of  any  character  upon  King  at  the 
date  of  his  mortgage  to  Swenson,  and  the 
fact  was  so  adjudged  by  the  court.  This 
judgment  in  the  former-  suit,  deciding,  as  it 
did,  a  fact  which  if  true  would  depriveplain- 
tiff  of  the  right  to  a  second  suit,  cannot  beset 
up  as  res  adjiidicata,  any  more  than  any 
other  fact  determined  by  the  j  udgment.   The 


fact  upon  which  the  right  to  a  second  suit 
depends  may  be  sliown  in  the  second  suit, 
though  adjudged  in  the  former  suit  not  to 
exist. 

We  do  not  think  the  court  below  erred  in 
dismissing  King's  administrator  from  the 
case.  King  had  in  his  life-time  disposed  of 
all  the  interest  he  had  ever  bad  in  the  prem- 
ises. Mrs.  Kluge  holds  the  rights  he  had 
under  the  "memorandum,"  and  can  make 
the  same  defenses  be  could  make  if  he  had 
not  disposed  of  his  claim,  and  none  other; 
and  no  judgment  could  be  taken  against 
King's  estate  for  any  balance  that  may  be 
due,  if  any,  to  Cassidy's  estate.  To  hold 
King's  administrator  as  a  party  defendant 
could  serve  no  useful  purpose.  We  do  not 
think  it  was  improper  to  dismiss  him.  The 
suit  was  brouglit  February  23,  1886,  by 
James  B.  Cassidy,  as  administrator  de  bonis 
non  of  the  estate  of  Tliomas  Cassidy,  de- 
ceased, and  Sarah  J.  Cassidy.  It  is  allej^ed 
that  Thomas  Cassidy  died  in  August,  1858, 
intestate,  leaving  petitioner,  Sarah  J.  Cassi- 
dy, his  surviving  wife,  and  one  child,  which 
died  in  infancy,  leaving  its  mother,  Sarah  J., 
f>ole  heir;  thus  showing  that  she  is  the  only 
real  party  plaintiff  having  any  interest  in  the 
subject-matter  of  the  suit.  Upon  exception 
of  defendant,  the  court  dismissed  the  admin- 
istrator from  the  suit  as  an  unnecessary  par- 
ty $  it  being  apparent  that  the  estate  had  no 
interest  In  the  property  sued  for.  We  are 
not  advised  for  what  purpose  the  administra- 
tion of  the  Cassidy  estate  lias  been  kept  alive. 
It  may  have  been  for  purposes  of  this  suit. 
It  does  not  appear  that  the  administration 
has  ever  been  closed,  and  that  the  property 
in  dispute  has  been  ordered  to  be  delivered 
to  Mrs.  Cassidy.  Without  deciding  whether 
the  administrator  was  or  not  a  necessary 
party,  we  think  be  was  a  proper  party 
plaintiff  with  Mrs.  Cassidy.  We  are  of  opin- 
ion that  plaintiffs  have  the  right  to  a  second 
suit,  and  that  the  cause  should  be  reversed, 
and  remanded  for  trial. 

Stayton,  C.  .1.  Report  of  commission  of 
appeals  examined,  their  opinion  adopted, 
judgment  reversed,  and  cause  i-emanded. 

NOTE. 

The  following  is  the  opinion  in  the  case  of  King 
V.  Cassidy,  referred  to  in  the  opinion  of  Judge  Coi<- 
I.ABD,  filed  June  28,  1885: 

Wn.u>,  C.  J.  It  is  insisted  by  the  appellants 
that  the  decision  made  iu  1872,  (36  Tex.  631,)  upon 
the  first  appeal  taken  in  this  cause,  is  conclusive 
of  the  rights  of  the  parties  upon  all  the  material 
questions  arising  on  the  present  appeal.  The 
only  question  before  the  supreme  court  upon  the 
first  appeal  was  as  to  the  correctness  of  the  rul- 
ing of  the  district  court  sustaining  a  demurrer 
to  the  defendants'  answer.  Upon  reversing  this 
ruling,  the  court  had  no  authority  to  treat  the  alle- 
gations of  the  answer  as  true,  and  direct  the  judg- 
ment below  to  be  entered  accordingly.  It  could 
only  remand  the  cause  for  a  new  trial,  in  accord- 
ance with  the  principles  of  the  decision,  and  its 
mandate  must  be  so  construed.  Upon  a  new  trial 
below,  judgment  went  for  the  present  appellant. 
Upon  appeal  from  this  judgment,  the  cause  hav- 
ing been  submitted  to  the  commissioners  of  ap- 
peals for  their  award,  the  point  was  distinctly 
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taken  tiiat  the  nrevioas  decision  of  the  court  was 
decisive  of  all  tiie  questions  broutribit  in  reTlew 
and  passed  upon  by  that  decision.  The  commis- 
-sioners  failed  to  sustain  this  point,  held  that  they 
could  reopen  these  questions,  and  iroceeded  to 
announce  the  low  to  be  directly  the  reverse  of 
what  the  supreme  court  has  previously  held. 
They  theieupon  awarded  that  the  Judgment  be  re- 
versed, and  the  cause  remanded  for  a  new  trial. 
Upon  the  next  trial  the  court  below,  proceeding 
in  accordance  with  the  views  of  the  commission- 
ers, rendered  Judgment  for  the  administrator 
and  widow  of  Thomas  Cassidy.  Upon  appeal 
from  that  judgment  it  is  insisted  that  we  must 
overrule  the  decision  of  the  commissioners,  be- 
c«iise  ttaey  snred  in  disregarding  the  previous  de- 
cisions of  the  supreme  cmirt,  and  that  we  must 
adhere  to  the  original  decision  without  regard  to 
its  correctness,  and  must  not  examine  into  the 
reasons  upon  which  it  is  founded.  The  statnte 
creating  uie  commission  makes  their  award  the 
law  of  thepaiticular  case  submitted  to  them,  but 
ivovides  that  it  shall  not  be  authority  in  any 
other  ease.  It  has  the  same  binding  force  in  the 
porticnlar  case  that  our  opinions  nave  in  oases 
determined  by  us.  Their  decision  in  this  suit 
had  the  effect  of  determining  that,  so  far  as  the 
present  case  is  concerned,  the  law  is  that  the  first 
decision  of  this  court  may  be  disregarded,  and 
the  principles  of  that  decision  may  be  overruled. 
What  our  ruling  would  be  in  another  case,  or  if 
the  question  were  an  open  one  upon  this  appeal, 
it  is  anneoessary  to  intimate.  We  simply  hold, 
in  aoooidanoe  wltii  the  views  of  the  commission- 
en,  that  In  this  case  the  decision  made  in  1878  is 
not  binding  opon  this  oonrt,  and  that  we  may  pro- 
ceed with  its  adjudication  in  tbe  same  manner  as 
if  no  such  decision  had  ever  been  made. 

We  concur  with  the  commissioners  in  constru- 
ing tiie  "memorandum"  signed  by  King  to  be  a 
«ecuril7  for  the  debts  mentioned  in  the  instru- 
ment It  is  true  that  at  the  time  it  was  made 
King  held  the  legal  tlUe  to  the  Austin  lots  de- 
scribed in  the  "memorandum. "  But  Cassidy  had 
owned  or  claimed  them;  had  incumbered  them  with 
liens;  had  allowed  them  to  be  sold  at  execution 
^es;  and  toone  ofthemtherewasaolalmantwho 
disimted  Cassidy's  origtnal  acquisition  of  that 
pazticular.  Col.  King  and  his  partner  Duval 
held  a  large  debt,  and  Duval  alone  held  a  small 
one  against  Cassidy,  wiiich  were  not  liens  upon 
the  Austin  lots,  or  upon  any  other  property,  so 
far  as  appeared  from  the  "memorandum."  The 
evident  intention  of  the  instrument  was  to  malce 
the  two  debts  of  King  and  Duval  a  charge  upon 
Vbe  property  equally  with  the  incumbrances  al- 
residy  placed  upon  it  by  Cassidy.  Tlie  instrument 
itself  Dears  testimony  as  to  the  facta  and  objects 
that  gave  it  birth.  The  lots  were  valuable,  and 
probably  suiBoient  to  pay  off  the  liens  with  which 
uiey  were  incumbered,  and  King  and  Duval's 
debts  also,  if  the  titles  to  the  property  claimed 
by  others  ooold  be  extinguished.  Hence  the  op- 
posing titles  and  lien  claims  were  bought  in  by 
King,  he  paying  for  them  in  the  manner  pointed 
out  by  the  recitals  of  the  "memorandum. "  Hav- 
ing the  full  legal  title  in  himself,  and  being  the 
owner  of  all  the  incumbrances  upon  the  lots,  there 
cralainly  was  no  necessity  for  King  to  solemnly 
charge  his  own  property  with  debte  due  to  him- 
self, and  to  provide  uiat  when  he  sold  the  lots, 
and  paid  himself  these  debts  out  of  the  proceeds, 
another  party  should  be  entitled  to  the  balance, 
unless  that  party  had  some  interest  in  the  prop- 
er^. It  is  not  reasonable  to  suppose  that  he 
would  also  provide  that  another  should  have  full 
title  to  the  property,  if  he  paid  off  the  inonm- 
brances  within  a  certain  time,  unless  such  person 
had  some  claim  to  the  property,  or  there  was  a 
previous  agreement  that  this  provision  should  be 
inserted  in  the  instrument.  The  only  oonclusion 
to  be  drawn  from  the  face  of  the  instrument  it- 
self, especially  when  taken  in  connection  with  the 
admitted  facts  of  the  case,  is  that  King,  wishing 
to  create  a  lien  upon  the  lots  to  seoore  the  debts  of 
himself  and  Duval,  placed  the  title  to  the  land,  as 
well  as  to  the  inoiunbiances  upon  it,  in  himself, 
with  the  ondecBtsmdiag  thatwhen  all  these  debts 


should  be  paid,  Cassidy  was  to  have  the  i>roperty 
back,  or  such  of  its  proceeds  as  should  remain 
after  all  Uie  debts  and  incumbrances  upon  it  were 
satisfied.  This  is  borne  out  by  his  own  answer, 
which,  however,  need  not  necessarily  be  resortea 
to  for  proof  upon  this  subject.  Call  this  a  mort- 
gage, a  deed  of  trust,  or  an  assignment,  or  by 
whatever  other  name  we  choose,  it  was  a  olear  de- 
claration on  the  part  of  King  that  he  had  bought 
in  the  legal  title,  for  the  purpose  of  accomplish- 
ing certain  objects,  and  the  fulfillment  and  execu- 
tion of  certain  trusts.  Heagreed  to  hold  theprop- 
erty  in  trust  for  the  following  purposes:  (1)  Tou- 
lowCassidytwo^eats  within  which  to  redeem  it  by 
paying  off  all  incumbrances;  (3)  in  default  of 
such  redemption,  to  sell  it  himself,  and  pay  off 
previous  incumbrances,  as  well  as  his  and  Du- 
val's previously,  unsecured  claims;  (8)  to  allow 
Cassidy  the  pirivllege  of  selling  the  properly  wi th- 
in two  years,  the  proceeds  to  be  arolled  to  the 
payment  of  said  claims;  (4)  after  paying  all  said 
claims  and  the  expenses  of  the  trust,  to  pay  to 
Cassidy  the  balance  of  the  proceeds  of  the 
property.  In  this  instrument  are  found  all  the 
elements  of  a  security  for  the  payment  of  pre-ex- 
isting debts.  These  debts  are  recited.  The  prop- 
erty once  Cassidy's  is  not  to  be  his  again  in  ab-  ' 
solute  title  till  these  debte  are  paid,  u  necessary 
to  sell  the  property  to  pay  these  debts,  Cassidy  is 
to  have  the  balanoe  remaining  after  their  pay- 
ment. He  virtually  has  the  equity  of  redemption 
In  the  premises.  If  he  does  not  redeem  by  pay- 
ing vrithin  the  two  years.  King  does  not  get  the 
prq;>erty,  but  must  still  sell  it,  and  in  a  certain 
oontingem^  Cassidy  is  to  share  in  the  proceeds. 
It  is  not,  therefore,  a  conditional  sale.  It  is  in 
effect  an  agreement  oy  King  in  the  consideration 
of  having  his  and  Duval's  debts  charged  upon  the 
property  to  hold  it  in  trust  (1)  for  the  payment  of 
the  enumerated  debts,  and  (2)  for  the  benefit  of 
Cassidy  himself.  It  is  true  that  Cassidy  had 
been  divested  of  all  his  tiUe  to  the  lots  oefore 
King  bought  But  King  obtained  the  titie  for 
the  purpose  of  securing  himself,  and,  after  he 
was  satisfied,  of  allowing  his  purchase  to  inure  to 
the  benefit  of  Cassidy.  He  invested  Cassidy  witii 
an  equity,  to  take  oleot  immediately  upon  the 
satisfaction  of  his  own  claim. 

The  transaction  was  in  effect  the  same  as  if 
the  parties  had  resorted  to  the  more  cirouitoos 
method  of  having  the  lots  conveyed  to  Cassidy  by 
those  holding  titie  thereto,  snd  the  incumbrances 
transferred  to  King;  there  being  a  conveyance  of 
the  lots  made  by  Cassidy  to  King,  and  an  agree- 
ment made  by  i^ing  to  Cassidy  to  hold  in  Irust  as 
in  the  present  instrument  Equity  looks  at  the 
substance,  not  the  form,  of  such  instruments;  and 
as  in  the  one  case  the  form  of  the  transaction 
would  place  tiie  equitable  titie  in  Cassidy,  and 
create  a  trust  in  the  lots  to  pay  the  several  debts . 
enumerated,  so  in  the  other,  the  substance  of  the 
transaction  and  the  real  intention  of  the  parties 
bring  about  the  same  effect  BufBer  v.  Womack, 
30  Tex.  888;  Alstin  v.  Cundiff,  62  Tex.  463;  Loving 

7.  Mimken,  69  Tex.  423;  Perry,  Trusts,  §{  88,  95, 
96;  8  Jones,  Mortg.  i  16;  Fish.  Morte.  3. 

The  commissioners  having  remanded  the  cause 
for  a  new  trial,  the  question  before  the  district 
court  was,  what  are  the  rights  of  the  various  par- 
ties if  the  Instrument  is  treated  as  a  mere  secnr- 
itv  for  the  payment  of  debts  I  We  cannot  see  that 
sing's  administrator  had  any  titie  in  the  prop- 
erty left,  worth  contending  for.  He  had  sold 
to  Hancock  his  title  to  the  north  half  of  lot  4,  and 
Swenson  had  bought  at  foreclosure  sale  his  title  to 
tiie  south  half  of  lot  6.  The  questions  demanding 
our  decision  on  this  appeal  are  as  to  the  validity 
of  the  titles  acquired  through  King  by  the  inter- 
venors  Hancock  and  Mrs.  Kluge.  The  "memo- 
randum" made  by  King  was  not  recorded  till  Harch 

8,  1869.  At  the  time  it  was  made,  vis. ,  December 
i,  1856,  the  apparent  titie  to  the  property  was  in 
King.  All  persons  dealinf^  with  Kjng  in  refer- 
ence to  the  property  between  these  two  dates  must 
be  protected,  unless  notice  of  Cassidy's  interest 
was  brought  to  them  In  some  legal  manner.  Han- 
cock bought  in  1869,  and  of  course  cannot  upon 
his  deed  alone  claim  to  be  a  purchaser  without 
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notice.  The  considerations  paid  by  him  were 
wholly  foreign  to  anythine  lilce  a  payment  of  the 
debts  mentioned  in  tne  original  agreement.  His 
purchase,  too,  was  made  more  than  10  years  after 
this  suit  had  been  commenced,  and  was  at  issue 
between  the  parties.  He  took,  therefore,  subject 
to  Cassidy's  rights,  and  to  the  final  determina- 
tion of  the  present  cause.  It  is  clear,  therefore, 
that  Hancock's  rights  are  such  only  as  attached 
to  him  by  reason  of  the  sale  made  byOeorgeHan- 
cock  to  King  in  1856,  and  the  execution  of  the 
note  by  the  latter  to  Hancock  for  the  purchase 
money.  Hancock  did  not  intervene  tillJnne,lS71, 
after  this  note  was  barred  by  limitations,  and  the 

glaintifEB  erpreasly  set  np  the  bar  in  answer  to 
is  interrention.  There  was  no  reservation  of  a 
lien  in  the  deed  or  note  which  was  given  at  the 
time  of  the  sale  by  Hancock  to  King.  Henoe  the 
contract  of  sale  was  executed;  the  title  passed  to 
King;  and  Hancock  held  a  mere  vendor's  lien 
upon  the  land  to  secure  the  payment  of  the  note. 
In  default  of  its  payment  the  vendor  could  not 
reclaim  the  land,  out  oould  oi)ly  foreclose  his  lien 
by  suit,  and  have  the  premises  sold  to  satisfy  it. 
Ransom  v.  Brovrn,  68  lex.  188;  Webster  v.  Uann, 
63  Tex.  416;  McKelvain  v.  Allen,  58  Tex.  888. 
His  debtwas  subject  tothebarof  limitation  in  the 
same  manner  as  any  other  debt,  and  when  ttiat  had 
become  complete  his  lien  and  remedy  by  fore- 
closure were  gone,  and,  the  title  having  previ- 
ously vested  in  his  vendee,  there  was  no  reason 
why  the  lot  should  not  be  set  aside  in  lieu  of  a 
homestead,  as  in  case  of  any  property  held  by  in- 
defeasible title.  The  debt  of  Horan  having  been 
satisfied,  there  was  no  other  claimant  holding 
such  lien  upon  the  north  half  of  lot  4  as  would 
prevent  it  from  being  set  aside  to  Mrs.  Cassidy  in 
lieu  of  a  homestead.  The  court,  therefore,  did 
not  err  in  deciding  in  her  favor  a  recovery  of  a 
portion  of  the  property  in  controversy. 

Mrs.  Kluge  claims  under  Swenson,  through 
deeds  made  subsequently  to  the  record  of  vbe 
"memorandnm. "  Her  title  must  therefore  stand 
or  fall  accordingly  as  Swenson 'a  right  to  the  land 
was  acquired  vnth  or  without  notioe  of  the  "^mem- 
orandimi''  of  agreement  between  King  and  Cas- 
sidy. Swenson  took  his  mortgage  prior  to  the  rec- 
ord of  the  "memorandum, "  but  subsequent  to  the 
commencement  of  this.  The  first  question  for  de- 
cision then  is,  was  Swenson  a  mortgagee  pendente 
UteT  At  the  time  he  took  the  mortgage,  so  far  as 
the  record  shows,  nothing  had  been  done  in  the 
case  except  to  file  the  ori{^nal  petition.  There  is 
nothing  to  show  that  King  had  ever  been  served 
with  process,  and,  if  the  original  answer  was 
filed  by  King,  it  was  subsequent  to  the  date  of 
Swenson's  mortgage.  Unless,  therefore,  the  Us 
pendens  began  with  the  filing  of  the  petition, 
Swenson  was  not  afCected  by  it.  In  the  case  of 
Board  v.  Railway  Co.,  46  Tex.  887,  it  was  said 
that  "in  some  of  the  courts,  when  Us  pendens 
dates  from  the  service  of  the  snbpoana  and  filing 
of  the  bill,  the  suit  or  action  is  begun  by  issuing 
tlie  subpoena  or  other  process,  and  not,  aswit^  us, 
by  the  filing  of  the  peitition,— a  bill  setting  forth 
the  cause  of  action. "  It  was  intimated  that  for 
this  reason  a  different  rule  might  prevail  with 
us,  and  the  Its  pendens  be  held  to  commence  from 
the  filing  of  the  petition.  In  Bngland,  as  well 
as  in  the  United  States  courts,  and,  with  perhaps 
one  or  two  exceptions,  in  all  the  state  courts,  suits 
in  chancery  are  commenoed  by  bill,  whichjprays 
for  the  subpoena  to  be  afterwards  issued.  Yet  so 
far  as  we  liave  been  able  to  discover,  without  a 
single  dissent,  notioe  by  Us  pendens  ioes  not  take 
effect  till  the  subpoena  is  served.  Anonymous, 
1  Veru.  819;  Murray  v.  Lylbum,  3  Johns.  Ch. 
445:  Murray  v.  Ballou,  1  Johns.  Ch.  576;  Bailey 
V.  UcGinniss,  57  Mo.  862.  See  Wade,  Notice,  i  348, 
and  authorities  cited  in  note  3.  In  some  of  the 
states  suits  are  commenced  as  in  our  own,  by  fil- 
ing a  petition,  and  in  others  by  issuing  a  writ; 
but  without  reg^ard  to  the  act  by  which  the  suit 
is  commenced  for  other  purposes  it  seems  to  be 
universally  held  that,  for  purposes  of  notice  by 
lis  pendens,  it  does  not  begin  till  service  of  pro- 
cess, or  its  publication  in  case  of  an  absent  de- 
fendant.   Lyle  T.  Bradford,  7T.  B.  Mon.  112;  Ben- 


net  V.  Williams,  6  Ohio,  461;  Goodwin  t.  He 
Gehee,  15  Ala.  241;  Metcalf  v.  Smltb's  Heirs,  40 
Mo.  675.  Against  such  an  array  of  authorities 
we  should  not  feel  inclined  to  oppose  one  unsup- 
ported opinion  under  any  circumstances,  bat  we 
see  no  reason  to  doubt  their  correctness  upon 
principle.  We  think,  therefore,  that  Swenson 
was  unaffected  by  any  notice  of  this  suit  at  the 
time  the  mortgage  was  executed. 

When  Swenson  Inrought  suit  to  foreclose  his 
mortgage  tbe  "memorandum"  was  on  record.  This 
did  not  aSeot  his  rights  under  the  mortgage,  but 
it  is  said  he  should  have  made  Cassidy's  admin- 
istrator party  to  the  suit.  The  only  efleot  of  his 
failure  to  do  so  was  to  leave  in  Cassidy's  estate 
all  such  right  as  it  oould  have  asserted  had  the 
administrator  been  made  a  partjr.  Subject  to 
this  right  Swenson  transmitted  ms  UUe  to  his 
vendee,  and  it  finally  reached  the  intervener 
Kluge.  Whatever  this  ri^ht  in  Cassidy's  estate 
may  have  been,  his  administxator  could  have  as- 
serted it  against  Mrs.  Kluge  in  the  present  case. 
Had  Cassidy's  administrator  been  made  party  to 
the  mortgage  suit,  all  the  defense  he  coiud  have 
set  up  was  nis  Intestate's  equity  growing  out  of 
the  agreement  with  King.  This  equity  the  ad- 
ministrator has  pleaded  in  the, present  case,  and 
has  had  all  the  advantage  of  it  here  that  he  oould 
have  obtained  from  it  in  the  mortgage  suit.  It 
could  not  have  availed  him  there  against  Swenson, 
who  took  his  mortgage  without  notice  of  the  equi- 
ty; it  cannot  avail  him  in  this  suit  for  the  same 
reason.  We  think  judgmentshouldhave been  ren- 
dered for  Mrs.  Kluge  for  the  one-half  lot  claimed 
by  her.  In  the  view  we  have  taken  of  the  case 
the  admission  of  the  answer  of  Eling,  if  error,  was 
unimportuit.  There  is  enough  evidenoe  in  the 
case  without  it  to  sustain  the  finding  of  the  court 
against  Hancock's  title,  and  the  faots  stated  In  tbe 
answer  have  not  affected  our  ruling  upon  the  title 
of  Mrs.  Kluge. 

We  express  no  opinion  upon  the  decision  of  the 
commissioners  as  to  the  necessity  of  presenting  to 
Cassidy's  administrator  iiie  claims  stated  in  the 
"  menuwandum. "  We  reserve  our  views  upon  that 
question  till  a  case  shall  arise  in  which  it  stiall  be 
necessary  for  us  to  put  them  upon  record. 

It  is  ordered  that  the  judgment  of  the  court  be- 
low, so  far  as  it  deems  a  recovery  in  favor  of  Mrs. 
S.  B.  Cassidy  against  King's  administrator  Lewis 
Hancock  be  affirmed,  and  that  in  so  far  as  it  deems 
a  recovery  in  favor  of  the  administrator  of  Thomas 
Cassidy  against  Mrs.  Kluge  it  be  reversed;  and 
the  court,  proceeding  to  render  such  judgment 
here  as  should  been  rendered  below,  orders  and 
decrees  that  the  appellees  take  nothing  by  their 
suit  against  the  said  Mrs.  Kluge,  and  that  she 
be  quieted  in  her  title  to  the  souw  naif  of  lot  No. 
5,  m  block  10,  oity  of  Austin,  and  recover  tier 
costs  in  this  behalf  expended  in  this  court  and  t-he 
court  below. 

Justice  Wbst  did  not  sit  In  this  oase. 


Booker  v.  "EiAsni  at  ai. 

{Supreme  Court  of  Texas.    May  88, 1889.) 

BOUNDABIXS. 

Plaintiff  alleged  a  vacancy  of  1,590  varas  be- 
tween two  surveys  having  a  common  east  line  and 
three  others  lying  to  the  east  of  them.  Four  of 
them  were  made  by  one  surveyor,  at  about  the 
same  time,  and  all,  by  mutual  use  of  the  same  lines 
and  comers,  were  evidently  intended  to  have  a 
common  line,  and  to  include  the  whole  territory. 
No  marked  lines  were  found  on  the  ground,  and, 
to  locate  their  exterior  linea  by  measurement  from 
identified  comers  of  adjacent  surveys,  several 
thousand  varas  distant  to  the  eeut  and  west,  and 
measuring  the  required  distances  towards  the  in- 
terior, the  vacancy  would  exist  as  asserted.  Bul^ 
measuring  from  other  nearer  identified  corners  of 
like  surveys,  the  discrepancy  on  one  side  of  the 
line  would  be  trifling.  There  was  evidence  from 
which  the  court  might  well  find,  as  it  did,  that  a 
pile  of  stones  claimed  by  defendants  as  a  comer  in 
the  oommon  line  was  such  corner.  No  vacancy 
was  thAwn  on  the  county  dap,    Seld,  that  the 
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Identifled  comer  of  the  uarreiyn  In  question  must 
prevail  over  measurementB  from  contiguous  aur- 
▼eyBi  ttnA,  while  there  was  an  apparent  excess  of 
land  in  some  of  the  surreys,  there  was  no  vacancy. 

Commiasionera'  decision.  Appeal  from 
district  court,  Archer  county. 

Appellant  P.  A.  Booker,  plaintiff  below, 
brought  this  suit  against  J.  F.  Hart,  appel- 
lee, by  mandamtu  to  compel  Hart,  who  was 
the  county  surveyor,  to  make  surveys  of  land 
claimed  by  Booker  to  be  vacant,  upon  which 
he  had  filed  certificates.  Parties  claiming 
the  land  where  the  vacanq|  vas  alleged  to  be 
were  made  parties  defendant.  Plaintiff  con- 
tends that  there  is  a  vacancy  between  the 
Jose  Ostane  and  John  Richards  on  the  west, 
and  the  Rachel  Story,  the  William  Henry, 
and  the  Southern  Fadflc  Railroad  surveys  on 
the  east.  Defendants  claim  there  is  no  va- 
cancy. The  plat  below  represents  the  sur- 
veys as  defendants  claim  them  to  be,  the  dot- 
ted lines  showing  the  alleged  vacancy.  All 
these  surveys  were  made  by  the  same  sur- 
veyor. Twitty.  (except  the  Southern  Pacific 
Railroad  survey,)  on  the  dates  marked  on  the 
plat. 


JUtk 

JoMO«taa» 
0<:t.7.18S«. 


.III0.K 


M.R. 


Oct.  8, 1851. 
Saehel  Stoi7. 


8a.  Tt 

Xaj  ».  I8B6. 
William  Htnry. 


8.P.BX.C0. 

U87. 


The  Jose  Oatane  survey  was  made  October 
7,  1854;  the  Rachel  Story,  October  8,  1854; 
the  John  Richards,  October  9,  1854;  the 
William  Henry,  May  9, 1855:  and  the  South- 
em  Pacific  Railroad  Company  survey  in  1867. 
The  Jose  Ostane  survey,  of  one  league,  made 
October  7,  1854,  is  described  as  follows: 
"Beginning  at  the  N.  E.  corner  ^  90,  a  pile 
of  stones,  from  which  a  mesquite  mkd.  ■  X ' 
brs.  N.,  19  £..  50  vs. ;  thence  west  4,445^  vs., 
the  N.  W.  comer  of  9^  106,  on  the  east  line 
of  #  92;  thence  N.  5,841,  to  the  S.  W.  cor. 
of  ^  82;  thence  £.  1,900  vs.,  to  S.  £. 
corner  of  #  82;  thence  S.  370  w.,  to  S.  W. 
cor.  of  7^  78;  thence  E.  2,545J  w.,  to  N.  W. 
corner  of  3^  72;  thence  S.  5.471,  the  begin- 
ning. "  The  Rachel  Story  survey,  made  Oc- 
tol>er  8,  1854,  of  one-half  league  and  one- 
half  labor,  is  described  as  follows:  "Begin- 
ning at  the  N.  W.  corner  of  survey  K.  71, 
N^ewton  county  school  land ;  thence  S.  2,188 
vs.,  s  comer;  thence  W.  4,622  vs.,  a  comer 
v.l2s.w.no.l— 2 


in  the  east  line  of  9^  88.  in  the  name  of  Jose 
Ostane;  thence  if.  3,309  vs.,  the  X.  corner  of 
the  same;  thence  £.,  on  the  S.  line  of  N.  76 
&  77,  at  2,566  vs.,  the  S.  E.  corner  of  #  76; 
thence  S.  1,126  vs.,  the  S.  W.  corner  of  # 
73,  made  in  the  name  of  H.  Corzine;  thence, 
on  the  south  line  of  the  same,  to  the  begin- 
ning, 2.066  vs. "  The  John  Richards  survey, 
of  640  acres,  made  October  9,  1854,  is  de- 
scribed as  follows:  "Beginning  663  vs.,  N. 
from  the  S.  W.  corner  of  ^  72.  a  pile  of 
stone,  from  which  a  mesquite  brs.  N.  19,  £. 
50,  v$. ;  thence  west  1.362  vs.,  a  stake,  from 
which  a  mesquite  brs.  S.,  86  W..  36  vs.; 
thence  S.  2,683,  a  stake,  from  which  a  bunch 

of  mesquite  brs.  S.,  49  W.,  —, os. ;  thence 

E.  1,362  vs.,  a  cor.;  thence  N.  2,653  vs.,  to 
the  place  of  beginning,  bearings  mkd.  <X.' " 
The  William  Henry  survey,  made  May  9, 
1855,  of  1,564  6-10  acres,  described  as  follows: 
"Beginning  at  the  S.  W.  corner  of  Rachel 
Story  survey  ^  72;  thence  £.  3,135,  A.  cor. 
of  said  Rachel  Story  survey;  thence  S.  2,820 
vs.,  a  cor. ;  thence  W.  3135  vs.,  a  pile  of  stone 
for  corner;  thence  N.  2,820  vs.,  to  the  begin- 
ning. "  The  survey  of  640  acres,  made  for 
the  Southern  Pacific  Railroad  Company  in 
1867,  is  described  as  follows:  "Beginning  at 
the  S.  W.  corner  of  a  survey  made  for  Wm. 
Henry  on  the  E.  line  of  John  Richards  sur- 
vey #  90;  thence  S.  1,900  vs.,  to  a  stake  in 
prairie;  thence  E.  1,900  tw.,  to  a  stake  in 
prairie;  thence  N.  1,900  vs.,  to  a  stake  in  the 
south  boundary  line  of  a  survey  in  the  name 
of  Wm.  Henry;  thence  W.  1.900  vs.,  to  the 
beginning."  The  Henry  S.  Smith  survey, 
made  October  4,  1854.  is  a  parallelogram 
1,900  varas  north  and  south,  by  1,800  varas 
east  and  west.  Its  S.  W.  corner  is  identified 
by  an  elm  west  250  varas,  marked  "  g. "  The 
Barnwell  survey  of  640  acres  lies  south  of 
the  Smith,  having  its  north-west  corner  iden- 
tified by  the  S.  W.  corner  of  the  Smith,  and 
the  Elm  bearing,  made  October  4, 1854.  The 
Corzine  survey,  made  on  the  7th  October. 
1854,  begins  at  the  K.  W.  comer  of  the  Barn- 
well, identified  as  before  stated.  This  sur- 
vey of  3,107  acres  extends  by  called  distance 
3,758}  varas  west  of  the  Barnwell,  and  runs 
around  the  S.  W.  corner  of  the  Barnwell,  in 
the  form  of  an  L,  408  oaras  on  its  south  line. 
The  Rachel  Story,  already  described,  forms 
an  L  around  the  S.  W.  corner  of  the  Corzine. 
Defendants  claim  that  the  N.  £.  corner  of 
the  John  Richards  zM  90,  which  is  alao  the 
S.  £.  corner  of  the  Oatane,  is  identified  by  a 
pile  of  rock  from  which  a  mesquite  bears  N., 
19  £.,  50  varas.  The  evidence  of  plaintiff 
is  that  measuring  from  the  N.  W.  corner  of 
the  Barnwell  to  the  stone  mound,  said  to  be 
the  N.  £.  corner  of  the  Richards  ^  90,  there 
is  too  much  westing  by  150  varas.  Defend- 
ants' evidence  makes  this  excess  of  westing 
from  the  Barnwell  corner  only  30  varas.  Be- 
ginning at  the  Rine  survey,  several  thousand 
varas  east  of  the  Barnwell,  the  wealing  in 
excess  of  the  calls  to  the  stone  mound  is  638 
varas.  Measuring  from  known  corners  from 
the  west,  and  so  establishing  the  west  line 


Digitized  by 


Google 


18 


80UTHWISTEBN  BEFOBTEB,  Yoz..  12. 


(Tex. 


of  the  Ostane,  the  excess  of  easting  in  the 
Ostane  to  the  stone  mound,  952  varat.  The 
stone  mound  or  pile  of  stones  is  claimed  by 
defendants  to  be  the  N*.  E.  corner  of  the 
Bichards  survey,  and  the  S.  £.  comer  of  the 
Ostane,  and  the  evidence  tends  to  establish 
this  fact.  The  court  so  found  the  fact,  and 
thus  located  the  east  line  of  the  Ostane  and 
the  Bichards,  which  runs  due  north  and 
south,  called  for  by  the  Rachel  Story  and  the 
Henry  surveys  on  the  west,  and  which  also 
fixes  the  west  line  of  the  Southern  PaciHc 
Bailroad  survey.  According  to  this  finding 
there  was  no  vacancy  where  plnintifl  located 
his  certificates.  Judgment  for  defendants. 
Plaintiff  appealed.  The  errors  assigned  re- 
late to  the  court's  findings  and  the  Judg- 
ment. Other  necessary  facts  are  stated  in 
the  opinion. 

F,  E.  Dycus  and  J.  Jenkins,  for  appellant. 
L.  W.  Hart,  Barrett  ds  Stine,  and  Hunter  & 
Stetoart,  for  appellee. 

GOLLARD,  J.,  {qfter  stating  the  fonts  as 
aboveA  Appellant,  Booker,  the  plaintiff  be- 
low, claims  that  the  vacancy  he  is  contend- 
ing for  is  obtained  by  the  excess  of  land 
found  between  the  west  lines  of  the  Bachel 
Story,  the  William  Henry,  and  the  Southern 
Pacific  Bailroad  surveys,  and  the  east  line  of 
the  Jose  Ostane  and  J.  Richards  surveys;  the 
vacancy  being,  as  he  says,  1,590  varus  wide. 
Defendants  claim  that  these  surveys  join, 
and  that  there  is  no  vacancy  between.  Lo- 
cating the  division  line  where  defendants 
claim  it  to  be,  plaintiff  says  that  the  excess 
on  the  east  side  of  the  Ostane  and  Richards 
would  be  952  varas  wide,  and  on  the  west 
side  of  the  Story,  the  Henry,  and  the  South- 
em  Pacific  Railroad  would  be  638  varas 
wide.  To  show  the  excess  on  the  east  side 
of  the  Ostane,  plaintiff  attempts  to  estab- 
lish its  west  line  from  Icnown  corners  of 
other  surveys,  and  then  its  east  line  by  dis- 
tance. The  Ostane  has  no  marked  lines,  and, 
according  to  plaintiff,  no  corners  found  on 
the  ground.  He  determines  the  position  of 
its  N.  W.  corner  by  measuring  from  the  N. 
W.  corner  of  survey  3^  182,  a  found  corner, 
3,430  varas  east,  ana  south  788  varas,  the 
distance  called  for  in  the  field-notes  of  ^  182 
and  other  surveys,  to  the  point  where  the  S. 
W.  corner  of  survey  :^  82  should  be,  which 
is  called  for  in  the  Ostane  as  its  N.  W.  cor- 
ner. This  point  is  found  only  by  measure- 
ment, as' before  stated;  but  plaintiff  testifies 
it  is  nearly  in  line  with  the  N.  W.  corner  of 
the  J.  Nelson  survey,  whose  N.  E.  corner 
plaintiff  locates  by  its  call  for  the  creek,  the 
N.  W.  corner  of  the  Nelson  ^  106  being 
called  for  in  the  Ostane  as  its  S.  W.  corner. 
Plaintiff's  testimony  also  fixes  the  N.  E.  and 
N.  W.  corners  of  the  Nelson  by  course  and 
distance  from  the  N.  E.  corner  of  survey  :;^ 
103,  well  identified,  and  to  the  south  some 
5,400  varas.  By  this  means  he  locates  the 
west  line  of  the  Ostane,  and  contends  that 
its  east  line  can  only  tie  located  by  distance 
4,445}  varas  to  the  east.    The  lines  and  cor- 


ners of  the  Bachel  Story  (which  must  govern 
the  Henry  and  the  Southern  Pacific  Rail- 
road, are  not  found  on  the  ground,  but  plain- 
tiff attempts  to  establish  its  east  line  by  be- 
ginning at  the  S.  W.  corner  of  survey  ^  57, 
in  the  name  of  J.  M.  Bine,  some  18,000 
varas  to  the  east,  a  well-identified  corner, 
and  then  measuring  the  distances  given  in 
the  field-notes  of  other  survey  to  obtain  the 
connection  for  the  east  line  of  the  Story. 
The  called  distance  from  the  east  to  the  west 
line  of  the  Story  is  4,622  varas,  placing  its 
west  line  someth|pg  over  17,000  varas  from 
the  Bine  survey.  Thus  approaching  the  al- 
leged vacancy  from  the  east  and  from  the 
west  from  undisputed  corners,  an  excess  is 
found  to  exist.  If,  therefore,  we  had  noth- 
ing more  before  us,  and  no  other  means  of 
locating  these  surveys,  it  might  be  necessary 
to  adopt  the  apparent  mathematical  demon- 
stration of  plaintiff,  and  decide  with  him  in 
favor  of  the  vacancy. 

But  there  are  other  facts  to  be  considered 
which,  under  the  rules  of  law,  will  compel, 
us  to  adopt  a  different  conclusion.  The  Os- 
tane survey  was  made  October  7,  1854;  the 
Story,  on  the  day  following;  and  the  Bich- 
ards, on  the  next  day, — all  made  by  the  same 
surveyor,  Twitty.  The  Ostane  calls  to  be- 
gin at  the  N.  £.  corner  of  the  Bichards  at  a 
pile  of  stone  from  which  a  mesquite  tree 
marked  "X"  bears  N.,  19  E..  50  varas; 
thence  it  runs  west  4,445},  to  the  N.  W.  cor- 
ner of  the  Nelson  survey  :^  106,  etc.  The 
Story's  third  corner  calls  to  be  in  the  east 
line  of  the  Ostane,  and  runs  thence  north, 
the  course  of  the  Ostane  line  to  its  N.  E. 
corner.  The  N.  E.  corner  of  the  Bichards 
is  identical  with  the  S.  E.  corner  of  the  Os- 
tane, having  the  same  witness  tree.  So  we 
see  that  the  surveyor  who  made  these  sur- 
veys gives  them  a  common  boundary  north 
and  south.  The  William  Henry  survey,  made 
less  than  a  year  after  these,  by  the  same  sur* 
veyor,  calls  to  begin  at  the  S.  W.  corner  of 
the  Story,  and  runs  in  such  a  manner  as  by 
its  calls  to  leave  no  possible  vacancy  be- 
tween it  and  the  Ostane  and  the  Bichards  on 
the  west.  The  Southern  Pacific  Bailroad 
survey  begins  at  the  south-west  comer  of 
the  Henry  on  the  east  line  of  the  Bichards, 
and  runs  thence  south  1,900  varas,  neces- 
sarily with  the  east  line  of  the  Bichards, 
leaving  no  vacancy  between  the  two  by  the 
calls. 

In  this  line  of  proof  it  should  be  noticed 
that  the  authorized  maps  of  the  county  show 
no  vacancy.  It  was  evidently  the  intention 
of  the  surveyor  who  made  the  surveys  in 
1854,  as  well  as  those  made  afterwards,  to 
include  all  the  land  claimed  by  plaintiff. 
It  seems  to  us  that  the  excess  of  westing  in 
measuring  from  the  Bine  comer  to  the  west 
line  of  the  Story  must  be  ctiarged  to  other  in- 
termediate surveys, — if  not  all  of  it,  at  least 
the  greater  part  of  it.  The  N.  W.  corner  of 
the  Barnwell  survey,  made  only  a  few  days 
before  the  Story,  on  the  4th  of  October,  18^. 
is  an  identified  corner.  *  Its  place  oa  the 
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maps  in  evidence  is  only  1,701  varus  east  of 
the  east  line  of  the  Story,  as  claimed  by  de- 
fendants. The  excess  in  westings  from  this 
corner  of  the  Barnwell  to  the  stone  mound 
and  line  claimed  by  defendants  to  be  the  cor- 
ner, and  on  an  extension  of  the  west  line  of 
the  Stoiy,  is,  according  to  plaintiff's  own 
testimony,  only  15U  varas,  and  according  to 
testimony  offered  by  defendants  only  30  or 
40  tMtnw.  Such  a  trifling  excess,  be  it  150 
or  40  varas,  would  be  nnimportanl  in  snch  a 
distance.  There  is  no  reason  to  suppose 
that  all  the  excess  of  westing  must  fstll  on 
the  Story,  if  any  weight  is  to  be  given  to  the 
evidence  of  identity  of  the  Barnwell  corner; 
on  the  contrary,  the  reasen  is  against  it.  So 
we  see  the  excess  in  the  Story  is  slight,  when 
its  west  line  is  run  as  defendants  claim  it 
was.  The  vacancy  claimed  is  then  practi- 
cally reduced  to  the  excess  of  the  Ostane  and 
Bichards,  claimed  by  plaintiff  to  be  952  varas. 
But  defendants  say  the  N.  £.  corner  of  the 
Bichards  survey,  which  is  the  S.  £.  corner  of 
the  Oatane,  is  located  by  the  evidence  where 
they  claim  it  to  be,  and,  if  this  be  true,  the 
east  boundary  of  ttiese  surveys  is  fixed,  and 
no  vacancy  can  exist  where  plaintiff  says  he 
finds  it.  In  the  original  calls  this  corner  is 
"at  a  pile  of  stone  from  which  a  mesquite 
bears  north,  19  east,  50  varas. "  This  corner 
is  66S  varas  north  from  the  S.  W.  corner  of 
survey  ^  72,  evidently  the  Henry.  A  pile 
of  stone  is  found  on  the  ground  where  de- 
fendants claim  the  corner  to  be.  but  no  mes- 
quite tree  is  there  now;  but  there  is  ample 
evidence  to  justify  the  finding  of  the  court 
that  it  once  stood  on  the  right  course,  and 
only  four  varas  farther  off  than  slated  in  the 
field-notes,  a  discrepancy  shown  to  be  imma- 
teriaL  The  evidence  also  was  that  this  was, 
for  years  liefore  this  suit  was  brought,  rec- 
ognked,  by  persons  who  ought  to  know,  as 
the  Bichards  and  Ostane  corner,  and  that 
it  was  not  questioned  until  this  suit  was 
brought.  There  was  a  conflict  in  the  evi- 
deace  as  to  this  corner.  Plaintiff  and  others 
could  find  no  evidence  of  the  tree  ever  having 
stood  there,  but  other  testimony  shows  un- 
questionably that  it  was  once  there.  The 
court  below  found  that  this  was  the  corner, 
and  we  see  no  reason  why  this  finding  should 
be  disturbed.  In  such  case  we  need  not  look 
to  otiier  surveys  at  a  distance  away  for  the 
lines  of  the  surveys  in  dispute;  they  are  all 
incontestably  fixed  by  this  corner.  Other 
tacts  and  deductions  from  them  disclosed  in 
the  record  Iiave  no  value  in  comparison  with 
this  one  fact.  This  gives  us  the  disputed 
line,  a  common  bounc^ry  of  the  Ostane  and 
Bichards  on  one  side,  and  the  Story,  the 
Henry,  and  the  Southern  Pacific  Railroad  on 
the  other,  dispelling  the  idea  of  any  vacancy 
between  them.  The  evidence  strongly  tends 
to  show  that  there  is  an  excess  of  land  in 
surveys  west  of  this  line, — how  far  west  or 
on  what  surveys  we  are  not  called  on  to  de- 
cide. It  is  snfflcient  for  this  case  that  all  the 
land  in  dispute  was  appropriated  by  these 
sorveys  long  before  plaintiff's  locations  were 


made.  It  might  be  added  that  a  mere  excess 
does  not  always  indicate  a  vacancy.  When 
the  limits  of  a  survey  can  be  certainly  known 
by  its  own  description,  or  by  other  undisputed 
contiguous  surveys,  the  excess,  unless  con* 
siderable,  will  not  constitute  a  vacancy. 
Freeman  v.  Mahoney,  57  Tex.  622;  Beeves 
V.  Boberts,62  Tex.  550;  Moore  v.  Stewart,  7  S. 
W.  Eep.  771;  Booth  v.  Upshur,  26  Tex.  70; 
Fagan  v.  Sloner,  67  Tex.  286;  3  S.  W.  Bep. 
44;  Lilly  v.  Blum,  70  Tex.  704,  6  S.  W.  Bep. 
279.  The  judgment  of  the  court  below  is 
supported  by  the  evidence,  and  our  opinion 
is  it  ought  to  be  affirmed. 

Statton,  C.  J.  Beport  of  the  commis- 
sion of  appeals  examined,  their  opinion  adopt- 
ed, and  the  judgment  affirmed. 


CusHNio  V.  Smith. 
Ouprem*  Court  of  Texas.    Maj  SI,  1889.) 

FBl.aTIOS— STIFnULTIONB. 

A  stipulation  between  the  parties  to  an  action  of 
trespass  to  try  title,  that  tke  "only  issue  is  one  of 
boundary  and  identification  of  plaintiff's  and  de- 
fendant's real  estate, "  eliminates  the  question  of 
the  statute  of  limitations  from  the  case. 

Commissioners'  decision.  Appeal  from 
district  court,  Bexar  county. 

Trespass  to  try  title  by  Dan  P.  Smith 
against  Gustavo  Cushnig.  Judgment  tor 
plaintiff,  and  defendant  appeals. 

Oscar  Bergstrom,  for  appellant,  Tarlton 
A  Keller,  for  appellee. 

AcKBB,  P.  J.  Appellee  brought  this  ac- 
tion of  trespass  to  try  title  on  the  29th  day 
of  November,  1886,  to  recover  of  appellant 
lot  2,  in  block  11,  in  the  city  of  San  Antonio. 
Appellant  answered  by  plea  of  not  guilty 
and  the  five  and  ten  years'  statutes  of  limita- 
tion. On  the  trial  an  agreement  in  writing 
was  entered  into  between  the  parties,  in 
which  it  was  admitted  that  appellee  owned 
the  lot  described  in  his  petition,  and  that  ap- 
pellant owned  lot  3,  in  the  same  block.  It 
was  also  stipulated  in  the  agreement  that 
"the  real  and  only  issue  is  one  of  boundary 
and  Identification  of  plaintiff's  and  defend- 
ant's real  estate."  The  trial  was  without  a 
jury,  and  judgment  rendered  for  appellee  for 
the  strip  of  land  in  controversy,  about  nine 
or  ten  feet  wide,  the  same  being  a  part  of  lot 
2  owned  by  appellee,  from  which  this  ap* 
peal  is  prosecuted.  The  court  filed  no  con- 
clusion. The  only  assignment  of  error  is: 
"The  court  erred  in  rendering  judgment  for 
plaintiff  [appellee]  for  the  strip  of  ground  in 
appellant  s  indosure,  having  a  front  of  ton 
and  eight-tenths  (10.8)  feet  on  Jackson  street, 
and  running  back  inside  of  appellant's  indos- 
ure, to  the  Upper  Labor  ditoh,  and  having  a 
front  thereon  of  nine  and  one-half  (9|)  feet, 
because  appellant  had  good  title  thereto,  by 
reason  of  the  statute  of  limitations  of  ten 
(10)  years. "  Appellee  contends  that  the  writ- 
ten agreement  eliminated  the  defense  of  lim- 
itation, and  left  the  question  of  the  boundary 
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between  tbe  two  lots  the  only  question  in  the 
case.  We  do  not  think  the  language  of  the 
agreement  admits  of  any  other  construction 
than  that  contended  for  by  appellee.  No 
evidence  was  offered  upon  the  trial  that  was 
at  all  inconsistent  with  this  construction,  or 
with  the  entire  good  faith  of  the  agreement. 
The  court  having  filed  no  conclusion,  we  are 
not  informed  of  the  ground  upon  which  the 
judgment  rests,  but  we  think  it  is  fully  sus- 
tained by  the  construction  we  place  upon  the 
agreement,  and  the  evidence  adduced  upon  the 
trial.  We  are  of  the  opinion  that  the  judg- 
ment ot  the  court  below  is  correct,  and  that 
it  should  be  afDrmed. 

Statton,  C.  J.  Report  of  the  commission 
of  appeals  examined,  their  opinion  adopted, 
and  the  judgment  afBriued. 


Bkadford  et  al.  v.  Taylob. 
(Supreme  Court  of  Texas.    May  28, 1889.) 

VRXUDVLEirt  CoirvBTA.N0B8 — Sai^es^^Dkuybbt. 

1.  PlaintiS  sued  defendants  for  money  due  by 
defendant  J.,  and  sought  to  compel  payment  by  de- 
fendant B.  of  the  value  of  goods  sold  by  J.  to  mm, 
alleging  that  the  sale  was  not  consummated,  and 
that  it  was  fraudulent  as  to  J.  's  creditors.  Defend- 
ants were  partners,  and  owed  debts;  J.  being  In- 
solvent, while  B.  was  solvent.  They  dissolved,  J. 
taking  the  assets  and  assuming  the  debtn,  giving 
bis  note  to  B.  for  his  interest.  Afterwards  J.  bor- 
rowed money  of  plaintiff,  and,  about  three  weeks 
after  the  dissolution,  J.  sold,  or  feigned  to  sell,  the 
goods  to  B.  again,  in  payment  of  the  note,  B.  agree- 


ing to  take  tne  goods  at  their  cost,  and,  after  pay- 
ing his  note  and  the  unpaid  firm  debts,  to  pay  J. 
the  residue  of  the  value  of  the  goods,  and  it  was 
these  transactions  that  were  attackea  as  fraudu- 
lent; plaintiff  also  claiming  to  have  levied  an  at- 
tachment on  the  goods  before  they  were  delivered 
to  B.  Plaintiil  offered  to  prove  that  the  money 
loaned  by  him  to  J.  was  advanced  to  pay  firm  debts, 
which  J.  had  agreed  to  pay,  and  was  used  for  that 
purpose,  and  that  B.  had  never  refunded  it.  field, 
that  the  evidence  was  admissible,  as  bearing  on  the 
bona  fides  of  the  sale  by  J.  to  B.,  and  tending  to 
support  plaintiff's  allegation  that  the  transaction 
was  intended  to  allow  B.  to  retain  the  goods,  and 
to  relieve  him  from  liability  for  the  firm  debts. 

2.  The  testimony  of  J.,  given  on  a  former  trial. 
In  which  he  stated  that  he  had  told  a  third  person, 
in  B.'s  absence,  two  days  before  the  sale  to  the  lat- 
ter, that  he  would  have  to  sell  out  or  turn  the  prop- 
erty over  to  B.,  and  detailed  the  terms  of  the  con- 
tract with  the  latter,  and  what  was  done  pursuant 
thereto,  with  reference  to  invoicing  and  executing 
a  bill  of  sale,  is  inadmissible;  as  such  testimony 
was  only  the  declaration  of  a  vendor  after  parting 
with  his  property,  and  could  not  bind  B. 

S.  Even  as  to  J.  himself,  the  testimony  is  Irrele- 
vant, as  his  liability  for  the  debt  was  not  ques- 
tioned. 

4.  After  admitting  such  evidence,  defendants 
were  entitled  to  introduce  the  balance  of  J.'s  evi- 
dence given  on  the  former  trial  relative  to  the 
same  subject. 

5.  Tbe  court  charged  that  If  J.  delivered  actual 
possession  of  the  goods  to  B.,  who  by  himself  or 
agents  took  exclusive  possession  or  control, 
against  J.,  the  delivery  would  then  be  complete. 
At  defendants'  request  the  court  instructed  that 
if  J.  was  indebted  to  B.  in  a  sum  eqnal  to  the 
value  of  the  goods,  and  before  the  levy  of  the  at- 
tachment B.,  in  good  faith,  agreed  to  buy  at  the 
invoice  prices,  and  exclusive  control  of  the  goods 
was  then  taken  by  B.,  and  nothing  remained  to  be 
done  but  to  take  an  inventory  to  ascertain  the  price, 
the  title  would  pass  to  B.,  in  the  absence  of  fraud. 
Held,  that  these  instructions  soffloiently  Informed 


the  jury  that  the  possession  of  B.'s  agents  would 
be  eouivalent  to  hu  own  possession. 

6.  The  goods,  to  the  value  of  tSlO,  having  been 
levied  on  and  replevied  by  B.,  and  converted  by 
himj  upon  determining  that  they  were  subject  to 
levy  for  J.'s  debt  itwas  proper  to  render  judgment 
against  B.  on  his  replevy  bond  for  $581,  the  amount 
of  the  debt. 

Commissioners'  decision.  Appeal  from 
district  court,  Williamson  county. 

Suit  brought  by  Emzy  Taylor  against  F. 
S.  Jordon  and  G.  G.  Bradford,  April  2,  1883. 
On  the  6th  July,  1886,  by  amendment,  plain- 
tiff alleged,  in  substance,  that  the  defendants 
entered  into  copartnership  in  Georgetown, 
under  the  firm  name  of  Jordon  &  Bradford, 
to  carry  on  a  grocery  business;  that  they 
were  indebted  to  plaintiff  and  other  parties 
to  the  extent  of  $2,000;  that  on  March  12. 
1883,  Jordon  was  insolvent,  and  Bradford 
solvent;  that  to  defraud  plaintiff  and  relieve 
Bradford  they  dissolved  the  partnership  by 
Bradford  selling  out  to  Jordon,  Jordon  as- 
suming the  firm  debts;  that  the  money  sued 
for  was  loaned  to  Jordon  at  tbe  request  of 
Jordon  &  Bradford,  $300  of  which  was  paid 
by  Bradford  on  tbe  pretended  purchase,  the 
Imlance  being  used  in  the  payment  of  tbe  firm 
debts;  that  after  the  pretended  dissolution 
Jordon  drew  the  five  checks  sued  on,  on  plain- 
tiff engaged  in  banking  business,  aggregating 
$58,125,  which  plaintiff  paid  out  of  his  own 
funds;  that  in  furtherance  of  the  design  to 
defraud  plaintiff,  on  April  2,  1883,  Bradford 
pretended  to  bay  Jordon's  interest;  that  the 
sale  was  not  completed  until  April  3,  1883, 
after  plaintiff  had  levied  an  attachment  on 
the  goods;  that  the  sale  was  made  to  defraud 
plaintiff,  and  Bradford  knew  it;  that  the  sale 
was  without  consideration;  that  the  proper- 
ty, of  the  value  of  $3,800,  was  converted  by 
Bradford  to  be  disposed  of  for  their  joint  use; 
that  on  the  8d  of  April,  1883.  plaintiff  caused 
to  be  levied  on  $810  worth  of  the  property 
an  attachment,  which  property  on  same  day 
was  replevied  by  Bradford,  and  that  Bradford 
had  converted  same  to  his  own  use,  etc. 

To  this  petition  appellant  Bradford  an- 
swered by  denial  under  oath  that  the  part- 
nership of  Jordon  &  Bradford  existed  at  the 
date  of  any  of  the  said  checks,  or  that  any  of 
said  checks  were  drawn  by  his  authority,  or 
the  authority  of  said  firm,  or  for  him  or  the 
firm;  that  in  1882  he  and  Jordon  entered  into 
a  copartnership ;  he  invested  $1,700,  and  Jor- 
don $600 ;  that  on  the  12tb  of  March,  1883,  and 
before  the  execution  of  either  of  the  checks 
sued  upon,  the  firm  was  dissolved,  appellant 
selling  bis  interest  in  the  business  to  Jordon 
for  $30U  cash.  Jordon's  note  for  $1,700,  and 
Jordon  assuming  the  payment  of  all  firm 
debts;  that  this  sale  was  bonaflde,  there  be- 
ing no  collusion  to  defraud  any  one;  that  the 
payment  of  all  debts  of  the  firm  was  then 
provided  for;  that  tbe  firm  owed  plaintiff 
nothing;  that  Jordon  bought  out  appellant's 
interest  at  plaintiff's  suggestion,  plaintiff  be- 
ing Jordon's  adviser,  kinsman,  and  friend: 
that  on  the  2d  of  April,  1883,  appellant  being 
informed  by  Jordon  that  he  could  not  pay  the 
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tl, 700  note  to  appellant  and  the  debts  he  had 
assumed,  Jordon  offered  to  sell  out  to  appel- 
lant ;  that  appellant  bought  the  entire  stock  of 
goods  Ht  the  Invoice  or  cost  price  thereof,  and 
the  book  accounts  at  their  real  value,  and 
agreed  to  pay  therefor  the  debts  yet  due  by  the 
firm  of  Jordon  &  Bradford,  ( which  Jordon  bad 
assumed,  and  which,  as  between  them,  were 
Jordon's  debts,)  which  were  represented  by 
Jordon  to  be  $1,940,  and  the  $1,700  note  due 
appellant  by  Jordon,  or  so  much  thereof  as 
the  same  would  pay,  and,  if  anything  re- 
mained after  paying  these  debts,  it  was  to  be 
paid  in  money  to  Jonlon ;  that  the  sale  was  ab- 
solute and  complete,  and  the  property  deliv- 
ered to  appellant  on  the  morning  of  April  2d, 
before  the  institution  of  this  suit  or  the  levy 
of  the  attachment;  that  the  inventory  was 
completed  on  the  morning  of  April  3d.  show- 
ing the  aggregate  cost  price  of  the  property, 
inclodlng  the  value  of  the  notes  and  accounts, 
to  be  $8,500;  that  appellant  deducted  from 
tbifl  the  81.940  of  accounts  due  by  the  firm, 
and  credited  Jordon's  note  with  91,560;  that 
the  purchase  was  open,  fair,  and  bona  fide; 
that  appellant  at  once  paid  off  the  said  firm 
debts,  wblcb  in  reality  aggregated  92,377.47; 
that  all  of  said  debts  and  the  $1,700  note  were 
just  debts  then  owing  by  Joidon;  that  appel- 
lant paid,  in  the  manner  stated,  $3,837  for 
the  property;  that  same  was  not  worth  more 
than  $2,500;  (6)  that  appellant  did  not  know 
that  Jordon  was  indebted  to  plaintiff,  or  to 
any  other  person,  except  the  debts  appellant 
assumed;  tliat  the  sole  and  only  purpose  ap- 
pellant had  in  buying  said  property  was  to 
save  bimself ;  that  on  the  morning  of  the  3d 
of  April,  after  the  sale  was  completed  and 
the  possession  of  the  property  actually  de- 
livered to  appellant,  the  plaintiff  caused  a  writ 
of  attachment  to  be  levied  upon  a  part  of  the 
property  so  bought  by  appellant;  that  appel- 
lant did  not  owe  plaintiff  anything,  and  the 
property  was  not  subject  to  attachment  for 
Jordon's  debts.  F.  L.  Jordon  answered  by 
general  denial. 

A  verdict  was  rendered  for  plaintiff  against 
Jordon  &  Bradford  for  $581.25,  with  8  per 
cent,  interest  from  April  8,  1883.  Of  this 
amount  plainti  ff  afterwards  remitted  $1 12.40. 

The  evidence  on  the  trial  was,  substan- 
tially: The  five  checks  sued  on, — one  for 
$300,  dated  March  12.  1883.  payable  to 
Bradford;  three  checks  dated,  respectively, 
March  14th,  20th.  and  23U,  payable  to  Steele 
&  Sparks,  aggregating  about  $281.20;  and 
one  check  for  $10,  dated  April  2,  1883,  pay- 
able to  Murray.  These  were  drawn  by  de- 
fendant Jordon  on  plaintiff,  and  paid  by  the 
latter  out  of  his  individual  funds.  Jordon 
&  Bradford  were  engaged  in  the  mercantile 
business  as  partners,  in  Georgetown,  from 
September,  1882,  to  March  12,  1883.  Brad- 
ford bad  invested  about  $1,700,  and  Jordon 
alwut  $700.  On  that  day  the  stock  appears 
to  have  been  worth  about  $3,000.  They  had, 
while  partners,  dealt  with  plaintiff  as  their 
banker.  Jordon  was  insolvent;  Bradford, 
solvent.     The  firm  was  indebted  on  March 


12th,  but  to  what  extent  is  not  clear.  On  that 
day  Jordon  purchased  the  interest  of  Brad- 
ford, executing  therefor  his  noto  for  $1,700, 
which  was  to  be  paid  in  monthly  inslallments 
of  $300.  He  assumed  also  the  payment  of 
the  firm  debts.  Jordon  informed  Bradford 
that  he  would  get  the  means  from  plaintiff  to 
pay  the  first  installment  of  $300,  and  to  as- 
sist him  in  making  the  trade.  The  defend- 
ants saw  Taylor,  and  told  him  of  the  trade. 
Taylor  agreed  to  furnish  the  money  to  Jor- 
don to  pay  the  firm  debts,  understanding 
that  they  amounted  to  a  few  hundred  dollars, 
but  knew  nothing  of  the  $1,700  note  executed 
by  Jordon  to  Bradford.  The  checks  were  all 
paid  by  Taylor,  amounting  to  $581.  The 
$300  check  'was  paid  to  Bradford  by  plain- 
tiff. The  checks  in  favor  of  Steele  &  Sparks 
were  drawn  by  Jordon  in  settlement  of  debts 
due  by  the  firm  of  Jordon  &  Bradford, 
which  he  had  assumed.  Jordon  also  stated 
that  be  was  carrying  on  the  business  on 
April  3,  1883.  That  the  plaintiff  on  that 
day,  about  6  o'clock  a.  h.,  attached  a  part  of 
the  same.  Jordon  had  the  keys  of  the  house 
in  which  the  goods  were  levied  on.  That  he 
commenced  a  sale  of  the  goods  to  Bradford 
on  April  2, 1883,  and  a  bill  of  sale  was  ex- 
ecuted on  the  3d  of  April,  about  noon.  He 
sold  to  B.,  to  secure  a  claim  held  by  him,  the 
$1,700  note.  B.  paid  no  money.  A  separate 
bill  of  sale  was  given  for  the  books  and  ac- 
counts. The  goods  and  books  invoiced  about 
$3,800.  The  noto  given  by  Jordon  to  Brad- 
ford for  $1,700  on  March  12th  was  not  sur- 
rendered to  Jordon  by  Bradford  when  the  sale 
was  made  on  April  3, 1883.  Jordon  was  in- 
solvent at  that  time,  which  fact  was  known  to 
Bradford.  When  the  attachment  was  levied, 
Bradford  was  at  Round  Book.  Jordon  had 
the  keys,  and  unlocked  the  door  where  the 
goods  were  tor  the  officer  to  make  tlie  levy, 
on  April  3,  .1883.  On  cross-examination 
Jordon  stated  that  the  sale  was  begun  on 
April  2,  and  the  keys  and  bill  of  sale  delivered 
April  3,  1883.  The  attachment  was  levied 
on  about  $810  worth  of  goods,  as  shown  by 
the  officer's  replevin.  The  goods  were  re- 
plevied by  Bradford  on  April  3, 1883.  Brad- 
ford's evidence  with  reference  to  the  sale  of 
the  goods  to  him  by  Jordon,  on  April  the  2d 
or  8d,  was,  in  substance,  that  he  bought  the 
goods  from  Jordon  to  secure  the  claim  be  held 
against  him  of  $1.700, — the  note  given  by  Jor- 
don at  the  sale  of  March  12, 1883.  That  the 
stock  of  goods  amounted  to  about  $2,300,  and 
the  accounts  $300  or  $400.  That  the  terms  of 
the  sale  were  that  he  assumed  the  payment  of 
the  old  firm  of  Jordon  &  Bradford's  debts,  es- 
timated to  be  about  $1,940,  the  excess  to  be 
credited  on  Jordon's  note.  Stock  was  to  be  tak- 
en,  and  he  was  to  pay  the  cost  price  marked. 
If  the  goods  footed  up  more  than  sufficient  to 
pay  the  old  notes,  he  was  to  pay  Jordon  the  ex- 
cess.  A  bill  of  sale  was  to  be  made  to  Bradford 
as  soon  as  an  i  nven tory  of  the  stock  was  taken. 
This  was  on  the  2d  of  April.  The  inventory 
was  not  taken  until  the  3d  of  April,  after  the 
attachment,  was  levied   on  ttiat  morning. 
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Bradford  testified  that  he  pat  derka  in  poi- 
aesaioD  of  the  goods  and  store  on  April  2d, 
and  received  the  proceeds  of  sale  on  that  day. 
and  rented  on  the  same  day  the  store.  That 
he  paid  about  $2,300  of  the  debts  of  the  firm, 
and  realized  about  the.  same  on  the  goods, 
and  credited  the  $1,700  note  of  Jordon  with 
$1,500.  Tiiat  both  sale»— that  of  March  12 
and  April  3, 1883— were  made  in  good  faith. 
That  Jordon  retained  no  interest  in  the 
goods.  That  he  did  not  Icnow  Jordon  owed 
Taylor  anything.  That  he  was  trying  to 
save  his  own  debt.  That  he  thought,  from 
an  examination  of  the  goods,  there  were 
enough  to  pay  the  debts,  and  gave  no  thought 
to  the  imaginary  excess.  But  if  there  bad 
been  any  excess  he  was  to  pay  Jordon  at  the 
invoice  prices.  It  was  also  testified  to  by 
Jordon  that  they  were  to  divide  any  excess 
in  the  goods.  That  the  amount  of  debts  as- 
sumed by  Bradforil  whs  about  $2,100.  That 
there  were  about  $600  of  debts  due  him  on 
the  boolcB.  He  had  never  called  on  Bradford 
for  a  settlement.  Malcemson  testiQed  to  the 
terms  of  the  sale,  and  that  the  bill  of  sale 
was  prepared  on  the  2d  of  April,  but  was 
not  delivered,  because  the  invoice  of  the 
goods  had  not  been  talien.  That  Bradford 
placed  clerks  in  possession  of  the  stoclc  of 
goods,  and  rented  the  house,  on  the  2d  of 
April.  The  bill  of  sale  was  executed  on  the 
3d  of  April  by  attaching  the  invoice  of  goods 
to  it.  There  was  testimony  showing  that 
Bradford  had  possession  through  Strayhorn, 
'  Murray,  and  clerics,  and  sold  goods  on  the  2d 
of  April,  1888,  and  the  proceeds  were  deliv- 
ered to  Bradford. 

The  testimony  of  the  witness  Jordon,  to 
the  effect  that  "the  checks  drawn  by  him  in 
favor  of  Steele  &  Sparks,  and  paid  by  plain- 
tiff, were  drawn  in  payment  of  drafts  on  Jor- 
don &  Bradford,  that  he  did  not  owe  Steele  & 
Sparks,  and  that  Bradford  did  not  refund  the 
money  to  him,"  was  objected  to  by  defendant 
Bradford,  which  was  overruled,  and  it  is  as- 
signed as  error,  as  also  the  testimony  of  this 
witness  that  he  expected  after  the  business 
was  settled  up  that  Bradford  would  repay 
him,  as  the  agreement  was  to  that  effect  if 
anything  was  left  over  and  above;  and  that 
the  checks  were  given  for  the  debts  due  by 
the  firm  of  Bradford  &  Jordon  prior  to 
their  dissolution  of  March  12, 1883,  and  were 
the  debts  assumed  by  Jordon,  and  which  fact 
Taylor  was  informed  of  when  he  paid  the 
checks.  The  grounds  of  objection  were  that 
tiie  testimony  was  irrelevant  and  prejudicial 
to  defendant'Bradford  during  the  trial.  The 
testimony  of  defendant  Jordon,  given  on  a 
former  trial,  was  offered  in  evidence  by 
plaintiff,  with  reference  to  the  sale  made  by 
him  to  Bradford  on  April  3, 1883,  as  follows: 
"On  Saturday  before  April  2d  [which  was 
Monday]  I  told  Murray  I  would  have  to  sell 
out  or  turn  over  to  Bradford,  and  that  I 
woald  do  the  best  I  could  for  him,  [Murray,] 
and  try  to  get  him  into  business.  The  agree- 
ment l)etween  Bradford  and  myself  was  to 
take  the  goods  at  invoice  price.    He  was 


to  pay  the  old  firm  debts.  We  were  to  take 
an  invoice,  and  then  I  was  to  give  a  bill  of 
sale.  It  was  also  agreed  that  we  were  to  di- 
vide any  excess  over  the  debts.  We  finished 
the  invoice  on  the  3d,  and  then  I  gaw  a  bill 
of  sale. "  This  was  objected  to  by  defendant 
Bradford,  because  not  admissible  for  any 
purpose;  the  only  issue  being  as  to  the  own- 
ership of  the  goods  attached,  and  Jordon  as- 
serted no  rights  herein.  It  was  hearsay,  ir- 
relevant, and  calculated  to  prejudice  the 
rights  of  Bradford.  The  objection  was  over- 
ruled, the  evidence  admitted,  and  this  is  as- 
signed aa  error.  And  also  that  "(4)  the 
court  erred  in  excluding  from  the  jury,  on  ob- 
jection of  plaintiff,  other  parts  of  the  same 
statement  made  by  Jordon  at  the  same  time, 
and  referring  to  the  same  subject-matter  as 
that  introduced  by  plaintiff,  which  was  of- 
fered by  this  defendant,  as  shown  by  the 
fourth  bill  of  exceptions." 

After  plaintiff  had  read  in  evidence  to  the 
jury  the  matter  set  out  in  the  last  preceding 
statement  as  Jordon's  declarations,  explain- 
ing the  sale  to  Bradford  of  the  goods,  etc.,  ap- 
pellant offered  to  read  to  the  jury  a  part  of 
said  Jordon's  same  statement,  made  at  the 
same  time,  and  relating  to  the  same  subject, 
as  that  introduced  by  plaintiff.  Tlie  state- 
ment offered  was  alr^y  proven  up  by  plain- 
tiff, and  was  as  follows:  "On  the  2d  of  April, 
1883, 1  sold  the  stock  of  goods,  including  the 
goods  levied  upon  by  plaintiff,  to  defendant 
G.  C.  Bradfoitl.  Gapt.  Strayhorn,  Goorge 
Allen,  and  Uobert  Murray  were  employed  by 
Mr.  Bradford,  and  George  Allen  and  myself 
commenced  at  once,  on  the  morning  of  the 
2d  of  April,  to  take  invoice  of  the  stock  of 
goods.  Mr.  Bradford  was  to  give  me  the  in- 
voice price  of  the  goods,  and  a  bill  of  sale 
WHS  to  be  executed.  We  did  not  get  through 
taking  slock  that  day.  At  night  I  offered  to 
give  the  key  I  had  to  Capt.  Strayhorn,  whom 
I  understood  to  bQ  in  possession  of  the  goods 
for  Mr.  Bradford,  but  he  preferred  that  I 
sliould  keep  the  key  until  we  got  through 
with  the  invoice.  It  was  my  understanding 
that  I  only  had  the  key,  and  that  the  posses- 
sion of  the  goods  was  delivered  to  Bradford 
on  the  morning  of  April  2,  1883.  Bradford 
had  employed  Capt.  Strayhorn,  Messrs.  Allen 
and  Murray,  as  clerks,  and  they  were  put  to 
work  in  the  house  on  the  morning  of  the  2d 
of  April,  soon  after  the  sale  was  made.  On 
the  3d  of  April,  after  we  completed  the  in- 
voice, a  bill  of  sale  was  made.  It  was  not 
made  on  the  2d,  because  we  did  not  know 
the  amount  the  invoice  would  foot  up.  When 
we  knew  the  amount  of  the  goods  on  the 
morning  of  the  8d  of  April,  we  made  the  bill 
of  sale,  and  attached  thereto  the  inventory  of 
the  stock.  Strayhorn  had  quit  three  weeks 
before  April  2,  1883,  and  was  employed  by 
Mr.  Bradford  on  the  morning  of  April  2d,  and 
was  placed  in  charge  of  the  house.  Stray- 
horn was  not  in  my  employ  on  April  2d.  I 
understood  that  he  was  in  Bradford's.  I 
think  Bradford  had  Murray  employed.  I  was 
to  get  for  the  goods   from    Bradford  the 
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amount  of  the  invoice  when  taken."  The 
other  assignments  relate  to  the  charge  of  the 
ooart,  and  axe  set  forth  in  the  opinion. 

/.  S.  Rohinton  and  Maketmon  &  Price, 
for  appellants.  FUhtr  ct  Loumea,  for  appel* 
lee. 

UoBBTt  J.i  {^fter  stating  the  facta  as 
oioM.)  Appellee,  Taylor,  brought  this  suit 
against  F.  L.  Jordon  and  0.  6.  Bradford,  to 
recorer  the  sum  of  $581  advanced  and  loaned 
to  Jordon  on  Ave  checks  drawn  by  Jordon  on 
plaintiff.  It  was  alleged  that  tbe  checks  were 
executed  by  autbori^  of  defendant  Bradford, 
who  was  alleged  to  have  been  a  partner  of 
Jordon.  This  was  denied  noder  oath.  There 
was  no  proof  of  liability  upon  the  part  of 
Bradford  growing  out  of  the  execution  of  the 
checks  sued  on.  Besides  a  recovery  of  the 
judgment  for  the  amount  paid  by  plaintiff  on 
the  checks,  the  petition  sought  to  subject  to 
an  attarhment  Uen  (against  Bradford  to  the 
extent  of  tbe  judgment  obtained  against  Jor- 
don) certain  goods  levied  on  by  plaintiff  as 
tbe  property  of  .Tordon.  and  which  were  re- 
plevied by  Bradford.  This  attachment  Wits 
levied  by  plaintiff  on  the  property  on  April 
3,  1883.  Bradford  claimed  the  goods  by  vir- 
tue of  a  sale  of  the  same  to  him  by  Jordon, 
made  on  April  2, 1883.  The  question  in  the 
case  was  whether  there  was  a  complete  con- 
summated sale  by  Jordon  to  Bradford  prior 
to  the  levy  of  the  writ  of  attachment,  and 
whether  the  sale  was  a  fraudulent  one.  The 
grounds  relied  upon  by  appellee  for  a  recov- 
ery, as  against  Bradford,  were — First,  that 
there  was  no  such  complete  sale  as  the  law 
recognizes  to  be  valid  prior  to  the  levy;  and, 
second,  that  if  the  sale  was  consummated  in 
l^al  form  it  was  a  fraudulent  sale  and  pur- 
chase of  the  same,  made  with  the  intent  to 
deprive  appellee  of  tbe  collection  of  his  debt. 
Upon  these  issues  the  testimony  was  coudict- 
ing,  and,  as  no  assignment  questions  the  suf- 
ficiency of  the  evidence  to  support  either,  a 
statement  of  the  facts  with  reference  to  them 
would  seem  to  be  unnecessary.  There  was  a 
verdict  and  judgment  for  tbe  amount  sued 
for  in  favor  of  plaintiff  against  both  Jordon 
and  Bradford,  from  which  this  appeal  is 
taken  upon  assignments  relating  to  the  ad- 
mission and  exclusion  of  evidence  and  to  the 
charge  of  the  court. 

The  first  and  second  errors  assigned  relate 
to  the  admission  of  the  r-ourt  over  the  objec- 
tions of  the  defendant  Bradford  of  tbe  testi- 
mony of  the  defendant  Jordon,  and  that  of 
the  plaintiff,  Taylor,  to  the  effect  that  the 
money  sued  for  was  advanced  by  plaintiff, 
Taylor,  to  Jordon  to  pay  the  firm  debts;  that 
the  checks  drawn  by  Jordon  in  favor  of  Steele 
&,  Sparks,  and  paid  by  Taylor,  were  in  set- 
tlement of  debts  which  Jordon  &  Bradford 
uwed.  .and  which  Jordon  assumed  the  pay- 
ment of  at  the  time  of  the  sale  by  Bradford  to 
Jordon  on  March  12,  1883.  The  objections 
to  this  evidence  were  that  it  was  irrelevant, 
and  calculated  to  prejudice  the  rights  of  de- 
fendant Bradford.    The  contention  of  appel- 


lee was  that  the  conveyance  of  .Tordon  to 
Bradford  on  April  2,  1883,  and  the  former 
conveyance  of  Bradford  to  Jordon  on  March 
12,  1883,  were  fraudulent  and  colorable,  and 
were  made  with  the  intent  to  relieve  Brad- 
ford, who  was  solvent,  of  liability  for  the 
amount  of  debts,  wKich  the  firm  was  bound 
for,  and  which  were  paid  by  Taylor  in  ad- 
vancing the  money  for  that  purpose  to  Jor- 
don. It  was  proven  that  Bradford  received 
$300  of  the  money  advanced  by  Taylor;  that 
he  bad  access  to  the  books,  and  knew  when 
be  bought  from  Jordon  on  April  2, 1883,  that 
they  showed  the  amounts  which  Taylor  had 
loaned  Jordon  to  pay  the  debts  be  had  as- 
sumed in  the  trade  with  Bradford,  of  March 
12,  1883;  and  it  was  also  in  evidence  that 
Bradford  assumed  the  old  firm  debts  in  buy- 
ing Jordon  out.  It  was  certainly  admissible, 
in  support  of  the  issuh  raised  as  to  tbe  good 
faith  or  fraud  in  this  last  sale,  to  show  that 
the  old  firm  debts  which  Bradford  assumed 
as  part  of  the  consideration  paid  in  buying 
from  Jordon  had  been  paid  with  the  money 
advanced  by  Taylor.  Jordon,  it  is  true,  was 
alone  individually  liable  for  the  money  loaned 
him  by  Taylor,  and  it  would  be  ordinarily  im- 
material and  irrelevant  as  to  what  disposi- 
tion was  made  of  tbe  money.  But  upon  the 
issue  of  fraud,  and  as  a  circumstance  tending 
to  indicate  it,  it  was  not  irrelevant  to  show 
that  when  Bradford  bought  Jordon  out  in 
April.  1888,  a  part  of  the  consideration  paid 
by  him  was  the  assumption  of  firm  debts, 
which  under  a  previous  sale  by  him  to  Jordon 
had  been  assumed  by  Jordon,  and  which  the 
evidence  showed  be  must  have  known  had 
lieen  paid  to  tbe  extent  of  the  money  loaned 
by  Taylor;  $300  of  that  amount  having  been 
paid  to  Bradford  in  person,  and  $281  paid  by 
Taylor  on  the  drafts  in  favor  of  Steele  So 
Sparks,  which  liquidated  the  firm  debts  of 
Jordon  &  Bradfotd  to  that  extent.  In  view 
of  the  fact  that  the  defendants  were  part- 
ners in  business,  and  the  charge  that  the  sale 
from  Bradford  on  March  12th,  who  was 
solvent,  to  Jordon,  who  was  not,  was  for  the 
purpose  of  obtaining  the  money  from  plain- 
tiff to  assist  Jordon  in  the  payment  of  the 
firm  debts,  and  that  the  conveyance  by  Joi^ 
don  to  Bradford  in  April  was  with  the  alleged 
intent  to  place  the  property  beyond  the  reach 
of  plaintiff,  and  relieve  Bradford  of  liability 
fur  such  debts,  we  think  the  testimony  was 
admissible. 

The  third  and  fourth  assignments  relate  to 
the  admission  of  the  court,  over  the  defend* 
ant's  objections,  of  the  evidence  of  Jordon 
given  upon  a  former  trial  of  this  cause,  and 
tbe  exclusion  of  the  same  witness'  evidence 
when  offered  by  tbe  defendant,  given  at  the 
same  time,  and  in  relation  to  the  same  sub- 
ject-matter. It  appears  that  the  deposition 
of  the  defendant  Jordon  taken  in  this  case 
had  been  read  by  the  plaintiff  In  support  of 
his  allegations  with  respect  to  the  sale  of  the 
goods  by  him  to  Bradford  in  April,  1883; 
and  bis  testimony  taken  from  a  statement  of 
facts  prepared  upon  a  former  appeal  was  of- 
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fered  and  read,  to  the  effect  that  "on  Sat- 
urdaj  preceding  the  sale,  which  was  on  Mon- 
day, April  2d,  I  told  Murray  I  would  have  to 
sell  oat,  or  turn  over  to  Bradford.  I  would 
do  the  best  I  could  for  him,  [Murray,]  and 
try  to  get  bim  iuto  business.  The  agreement 
between  Bradford  and  myself  was  to  take  the 
goods  at  invoice  prices.  He  was  to  pay  the 
old  Arm  debts.  We  were.to  take  an  invoice, 
and  then  I  was  to  give  a  bill  of  sale.  It  was 
also  agreed  that  we  were  to  divide  any  excess 
over  the  debts.  We  finished  the  invoice  on 
the  8d,  and  then  I  gave  the  bill  of  sale." 
This  was  objected  to  by  defendant  Bradford, 
because  the  only  issue  in  the  case  was  wheth- 
er the  property  levied  on  was  subject  to  Jor- 
don's  debt,  and  Jordon  claimed  no  legal  right 
in  the  property,  and  .Jordon's  declarations 
could  not  be  used  to  the  prejudice  of  Brad- 
ford. We  think  there'  was  error  in  the  ad- 
mission of  this  evidence.  These  statements 
were  but  the  declarations  of  the  vendor,  after 
he  had  parted  with  his  title  to  the  property, 
and  were  not  made  in  appellants'  presence, 
and  could  not  be  used  to  affect  the  title  of 
,,  the  purchaser.  Schmick  v.  Noel,  64  Tex. 
408.  It  is  contended  that  they  were  admit- 
ted only  as  against  Jordon.  If  so,  they  were 
immaterial  and  irrelevant,  as  the  liability  of 
Jordan  was  shown  by  the  checks  offered  in 
evidence,  and  the  payment  of  them,  shown 
by  plaintiff.  As  the  testimony  related  to  the 
character  of  the  transaction  and  siile  between 
Jordon  and  Bradford,  on  April  2,  1883,  it 
could  only  have  affected  the  rights  of  Brad- 
ford involved  in  this  issue. 

After  these  declarations  had  been  offered 
as  explained,  defendant  Bradford  offered  the 
statement  of  the  same  witness  from  the  same 
statement  of  facts,  as  follows:  "On  April  2, 
1883, 1  sold  the  goods  [including  those  levied 
on]  to  Bradford.  Sti-ayborn,  Allen,  and  Mur- 
ray were  employed  by  Bradford.  Allen  and 
I  commenced  at  once,  on  morning  of  April 
2d,  to  take  invoice  of  stock.  Bradford  was 
to  give  me  invoice  price,  and  a  bill  of  sale 
was  to  be  executed.  We  did  not  get  through 
taking  stock  that  day.  At  night  I  offered 
the  key  to  Stray  horn,  whom  I  understood  to 
be  in  possession  of  the  goods,  for  Bradford, 
but  be  preferred  that  I  should  keep  the  key 
until  we  got  through  with  invoice.  It  was 
my  understanding  that  I  only  bad  the  key, 
and  that  tiie  possession  of  the  goods  was  de- 
livered to  liradford  on  morning  of  April  2, 
1883.  Bradford  had  employed  Strayhorn,  Al- 
len, and  Murray  as  clerks,  and  they  were  put 
to  work  in  the  house  on  the  morning  the  sale 
was  made.  On  April  3,  1883,  we  completed 
invoice  and  bill  of  sale  was  made.  It  was 
not  made  on  the  2d,  because  we  did  not  know 
the  amount  the  invoice  would  foot  up.  When 
we  knew  the  amount  of  the  goods  on  the  3d 
of  April,  we  made  bill  of  sale  and  attached 
the  in ventoiy, "  etc.  Such  Is  the  material  part 
of  the  statement  offered  by  the  defendant,  and 
which,  upon  objection  by  the  plaintiff,  was 
excluded.  The  deposition  of  this  witness 
had  been  already  used  by  plaintiff,  and  his 


testimony  appears  to  be  that  which  was 
mainly  relied  on  to  establish  the  alleged  fraud 
of  the  sale,  and  also  to  show  that  the  sale 
was  not  completed  before  the  levy  of  the  at- 
tachment, on  April  8, 1883.  He  bad  testified 
to  many  circumstances  indicating  that  there 
had  not  been  a  change  of  the  possession  and 
control  of  the  property  from  himself  to  Brad- 
ford prior  to  the  levy.  He  was  the  plaintiff's 
witness,  and  we  think  the  defendant  should 
have  been  allowed  to  have  in  full  his  testi- 
mony by  the  iutroduction  of  the  statements 
referred  to.  There  being  in  this  case  no  ob- 
jection to  the  evidence,  on  the  ground  that  it 
was  a  part  of  a  statement  of  facts  prepared 
and  compiled  at  a  former  trial  of  the  cause, 
then  if  that  part  of  it,  used  by  the  plaintiff, 
had  been  admissible  in  his  behalf,  any  por- 
tion of  the  declarations  by  the  same  witness, 
relating  to  the  same  subject,  made  at  the 
same  time,  would  unquestionably  have  been 
admissible  for  defendants. 

The  remaining  assignments  necessary  to  be 
disposed  of  relate  to  the  charge.  It  is  ob- 
jected that  the  jury  were  not  instructed  that 
Bradford  had  the  right  to  buy  to  save  him- 
self, even  if  Jordon  intended  to  defraud  his 
other  creditors.  On  the  contrary,  the  court 
charged  the  jury  as  follows:  "If,  however, 
Bradford,  being  a  creditor  of  Jordon,  took 
the  goods  for  the  sole  purpose  of  securing  his 
own  debt,  and  took  them  at  reasonable  value, 
and  in  reasonable  quantity,  then  having  the 
right  to  collect  his  debt  and  protect  himself, 
the  title  would  pass  to  Bradford,  and  any 
subsequent  levy  would  be  invalid  against 
such  title."  It  is  also  objected  that  the 
charge  fails  to  define  what  would  constitute 
a  delivery  of  the  property  under  tlie  facts  in 
this  case,  and  should  have  charged  the  jury 
that  if  Bradford  or  his  agents  were  in  posses- 
sion of  the  goods,  and  Jordon  remained  only 
to  assist  in  taking  an  inventory,  the  delivery 
WHS  sufficient.  In  the  tenth  paragraph  of 
the  charge  the  jury  were  instructed,  in  sub- 
stance, that  if  Jordon  delivered  actual  pos- 
session of  the  goods  to  Bradford  on  the  2d 
of  April,  and  Bradford  and  his  agents  on  said 
day  had  exclusive  possession  and  control 
against  Jordon,  then  the  delivery  would  be 
complete,  etc.  The  court  also,  at  appel- 
lants' request,  instructed  the  jury  that,  "if 
Jordon  was  indebted  to  Bradford  in  a  sum 
equal  or  greater  than  the  value  of  the  goods, 
and  before  the  levy  of  the  attachment  Brad- 
ford in  good  faith  agreed  to  buy  at  the  in- 
voice prices,  and  the  property  was  delivered, 
and  exclusive  control  was  taken  by  Bradford, 
and  nothing  remained  to  be  done  except  to 
take  an  inventory  to  ascertain  the  aggregate 
price,  the  title  would  pass  to  Bradford,  and 
the  goods  would  not  be  subject  to  levy  in  the 
al)sence  of  fraud."  The  general  charge  we 
think  sufficiently  conveyed  the  idea  to  the 
jury  that  the  possession  by  Bradford's  agents 
would  be  equivalent  to  his  own  possession, 
and,  if  it  did  not,  the  special  instruction  last 
quoted  should  have  called  its  attention  to  the 
supposed  omission. 
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The  ninth  assignment  is  that  the  court 
in  the  ninth  paragraph  of  the  charge  in- 
structed the  jury  that  if  a  bill  of  sule  was 
to  be  delivered  and  an  invoice  taken,  then 
the  sale  would  not  be  complete  until  both 
were  done.  The  charge  was:  '*If,  however, 
the  parties  negotAabeA  on  the  2d  day  of  April 
for  the  stoclc  of  goods,  and  that  as  a  part  of 
the  contract  a  bill  of  sale  was  to  be  made  and 
delivered  by  Jordan,  or  the  aggregate  price  of 
the  stock  was  to  be  ascertained  by  taking  an 
invt)ice  before  the  completion  of  the  sale,  and 
the  sale  was  not  completed  April  2d  for  want 
of  the  same,  then  the  goods  were  subject  to 
levy  made  before  such  completion,  and  if 
from  the  testimony  the  sale  was  so  incom- 
pleted at  the  time  of  levy,  they  would  find 
for  plaintiff."  The  effect  of  this  instruction 
was  to  inform  the  jury  that  if  by  the  contract 
of  sale  a  bill  of  sale  was  made  essential  to 
perfect  the  sale,  then  it  would  not  be  com- 
pleted until  the  deUvery  at  such  bill  of  sale. 
There  was  evidence  from  which  the  jury 
may  have  believed  that  by  the  contract  a  bill 
of  sale  was  deemed  by  the  parties  an  essen- 
tial feature  of  the  sale. 

The  fifteenth  assignment  is  to  the  effect 
that  there  was  no  proof  of  the  value  of  the 
property  which  would-  support  a  judgment 
against  the  defendant  Bradford.  The  proof 
was  tbat  the  goods  were  levied  on  by  the  writ 
of  attachment  in  favor  of  plaintiff  to  the  ex- 
tent of  9810;  that  the  defendant  Bradford 
gave  a  replevy  bond  therefor;  that  they  were 
the  goods  claimed  to  have  been  bought  by 
Bradford  from  Jordon  In  April.  1883;  and 
that  Bradford  used  and  appropriated  the 
same.  The  judgment  against  Bradford  was 
for  the  amount  of  the  debt  established  against 
Jordon.  1)581,  with  interest.  The  trial  hav- 
ing resulted  in  the  ascertainment  of  the  only 
question  at  issue,  namely,  that  tlie  goods  were 
subject  to  the  attachment,  it  was  proper  to 
render  judgment  against  the  defendant  upon 
his  replevy  bond.  For  the  errors  Indicated 
in  the  admission  and  exclusion  of  the  evi- 
dence referred  to  we  think  the  judgment 
should  be  reversed,  and  the  cause  remanded. 

Stayton,  C.  J.  Report  of  the  commission 
of  appeals  examined,  their  opinion  adopted, 
and  the  judgment  reversed,  and  the  cause  re- 
manded. 


Halet  et  al.  v.  Gat£wood  et  al. 
(Supreme  Court  of  Texas.    June  11, 1889.) 

WniS— COWSTBUOTIOS. 

1.  A  will  dispoalng  of  "all  the  estate  I  now  own 
and  powess"  appIlM  to  realty  acquired  after  Its 
execution. 

3.  Snch  language  ts  not  sufficient  to  show  an  in- 
tent on  pan  of  testator  to  dispose  of  his  wife's  in- 
terest in  community  property. 

3.  Tlie  fact  that  the  trldow,  as  executrix,  inven- 
toried land  as  part  of  the  testator's  estate,  does 
not  preclude  her  from  showing  tliat  it  la  her  sepa- 
rate property. 

4.  In  a  •nft  by  heirs  against  the  executors  and 
devisees  for  partition,  In  which  the  executors 
sought  to  be  reimburses  out  of  the  estate  for  pay- 
ments made  on  behalf  thereof,  one  of  the  Items  be- 


Inc  for  payment  of  tazea,  the  burden  was  on  plain- 
tiffs to  show  bow  much.  If  any,  at  si;ch  item  was  tor 
taxes  on  the  widow's  separate  property. 

Commissioners'  decision.  Appeal  from 
district  court,  Johnson  county. 

BnglUh  &  Ewing  and  Poindexter  (£  Pad- 
eJford,  for  appellants.  Smith  it  Davtt,  for 
appellees. 

ACKEB,  P.  J.  B.  D.  Oatewood  died  on  the 
18th  day  of  September,  1882,  leaving  a  wUl 
which  bad  been  executed  on  the  8tb  day  of 
August,  1874.  The  appellees,  Amanda  B., 
his  widow,  and  W.  H.  Gatewoud,  were  ap- 
pointed i  ndependent  executors.  The  will  was 
duly  probated,  and  the  executors  qualified  and 
took  possession  of  the  estate  in  November, 
1882.  Alice  Haley,  one  of  the  children  and 
lielrs  of  B.  D.  Gatewood,  joined  by  her  hus- 
band, brought  this  suit  on  the  10th  day  of 
October,  1884,  against  the  widow  and  other 
children  and  heirs  of  B.  D.  Gatewood,  for 
partition  of  the  property  of  which  the  fath- 
er died  possessed.  It  was  alleged  in  the  pe- 
tition that  a  portion  of  this  property — two 
tracts  of  land  conveyed  to  the  father  after  the 
execution  of  the  will — was  his  separate  prop- 
erty, and  was  not  disposed  of  by  the  will,  and 
that  all  other  property  was  the  community 
property  of  the  father  and  mother,  the  appel- 
lee Amanda  B.  Gatewood.  The  defendants 
answered  by  general  denial,  general  demur- 
rer, and  special  exception,  to  the  effect  that 
it  appeared  from  the  petition  and  the  will  ex- 
hibited to  the  court  that  B.  D.  Gatewood  did 
not  die  intestate  as  to  any  of  his  property, 
and  specially  denied  that  any  part  of  the 
property  was  the  separate  property  of  B.  D. 
Gatewood,  and  alleged  that  the  two  tracts  of 
land  conveyed  to  the  testator  subsequent 
to  the  execution  of  the  will  were  the  sepa- 
rate property  of  the  defendant  Amanda  B. 
Gatewood.  Defendants  also  answered  that 
no  pai-t  of  the  property  belonging  to  the  es- 
tate was  subject  to  partition  until  the  young- 
est child  and  heir  attained  majority,  and  tbat 
one  of  them  was  still  a  minor;  tbat  the  es- 
tate was  indebted  to  Mary  Qt.  Cunningham 
in  the  sum  of  91,579,88,  which  was  held  by 
B.  D.  Gatewood  as  a  trust  fund  for  her, 
which  was  claimed  by  her,  and  paid  by  the 
executors  to  Amanda  B.  Gatewood,  the  only 
heir  uf  Mary  G.  Cunningham,  who  died  in 
May,  1883;  that  the  executors  bad  paid  out 
of  the  separate  means  of  Amanda  B.  Gate- 
wood  debts  against  the  estate  amounting  to* 
98,000,  and  prayed  that  she  be  reimbursed 
out  of  the  property  of  the  estate  before  par- 
tition. 

The  trial  was  by  court  without  a  jury,  and 
resulted  in  judgment  to  tiie  following  effect: 
(1)  Sustaining  defendants'  special  exception 
to  the  phiintiffs'  petition.  (2)  That  the 
property  described  in  plaintiffs'  petition  is 
community  property,  except  252  acres  of  land 
of  the  K.  T.  Smith  survpy,  in  Hill  county, 
and  119  1-9  acres  undivided  interest  in  the 
426  acres  of  the  D.  Moore  survey;  being  the 
two  tracts  of  land  conveyed  to  B.  D.  Gate- 
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vood  after  the  execution  of  his  wiU,  which 
are  adjudged  to  be  the  separate  property  of 
Amanda  B.  Gatewood.  (3)  That  the  estate 
of  B.  D.  Gatewood  is  indebted  to  the  execu- 
tors of  said  estate  in  the  sum  of  $254.04.  (4) 
That  by  the  terms  of  the  wUl  320  acres  of 
the  D.  Moore  survey,  and  50  acres  of  the 
Ince  survey,  constituting  the  homestead,  can- 
not be  partitioned  until  the  minor  heir  be- 
comes of  Hge.  (5)  That  it  appears  from  the 
will  that  the  testator  did  not  intend  to  there- 
by dispose  of  his  wife's  interest  In  the  com- 
munity property.  (6)  That  by  the  will  B. 
D.  Gatewood.  devised  all  his  property  to  bis 
wife  and  his  six  children  by  her  in  equal  parts, 
subject  to  the  limitations  of  the  use  and  dis- 
position of  the  property  for  maintenance  and 
education  of  the  children.  (7)  That  by  the 
terms  of  the  will  each  child  was  entitled  to 
hnve  its  part  of  the  personal  property  set 
apart  on  attaining  majority,  and  that  all  of 
the  children  were  of  age  except  the  yuungest, 
who  was  then  19  years  of  age.  (8)  Tliat  the 
community  property,  except  the  homestead, 
be  partitioned  as  follows :  One-half  to  Aman- 
da B.  Gatewood,  and  the  other  half  in  equal 
parts  to  the  widow,  Amanda  B.,  and  the  six 
children  of  the  testator  by  her. 

The  first  assignment  of  error  is:  "The 
court  erred,  in  sustaining  the  defendants' 
special  exception  to  plaintiffs'  second  amended 
original  petition,  in  this:  that  the  language 
in  said  will  does  not  authorize  the  court  to 
hold,  as  a  question  of  law,  that  property  ac- 
quired after  the  making  of  said  will  passed 
to  tlie  legatees  and  devisees  as  named  in  said 
will."  The  language  of  the  will  is:  "I  will 
and  bequeath  to  my  beloved  wife,  Amanda 
Gatewood,  and  my  children  by  my  said  wife, 
Amanda,  all  the  estate  I  now  own  and  pos- 
sess." The  precise  question  here  presented 
was  decided  adversely  to  appellant  in  the 
case  of  Henderson  v.  Hyan,  27  Tex.  674,  and 
we  approve  and  follow  that  decision.  It  was 
there  said:  "The  will  must  be  understood  to 
speak  from  the  time  of  the  testator's  death, 
and  whatever  estate  he  then  possessed  must 
be  held  to  have  passed  according  to  its  terms." 

The  second  assignment  of  error  is:  "The 
court  erred  in  holding  that,  by  the  language 
and  terms  of  the  will,  the  testator  intended 
to  convey  bis  half  of  the  community  prop- 
erty only;  it  being  apparent  from  said  will 
that  the  testator  not  only  intended  to  convey 
his  half,  but  also  his  wife's  half,  of  all  com- 
ft> unity  property  then  on  hand."  The  will 
does  not  contain  any  special  bequest  as  to  any 
particular  property,  other  than  the  home- 
stead, and  the  disposition  of  that,  by  the 
terms  of  the  will,  is  in  strict  conformity 
with  the  provisions  of  our  statute  with  ref- 
erence to  the  control  and  disposition  of  the 
homestead  after  the  death  of  one  of  the 
spouses.  "I  will  and  bequeath  all  the  estate 
I  now  own  and  possess."  We  do  not  think 
this  language  indicates  an  intention  on  the 
part  of  the  testator  to  dispose  of  any  prop- 
ert7  which  be  did  not  "own  and  possess," 
nor  do  we  think  the  directions  given  in  the 


will  to  the  executors,  as  to  the  manageme: 
and  disposition  of  certain  comoianity  pro 
erty  for  the  maintenance  and  education  ( 
his  children,  clearly  manifest  an  intcmtion 
deprive  the  wife  of  the  right  to  control  at 
dispose  of  her  interest  m  the  commnnil 
property.  The  intent  upon  the  part  of  tl 
husband  to  dispose  by  will  of  the  wife's  inte 
est  in  the  community  property  must  be  ev 
denced  by  clear  and  explicit  kmguage.  Ca 
roll  V.  CarroU,  20  Tex.  74S;  Moss  v.  Helsle; 
60  Tex.  435.  We  think  the  court  did  not  ei 
in  the  particular  complained  of  ander  the  se 
ond  assignment. 

The  third  assignment  of  error  is:  "Tt 
court  erred  in  holding  that  the  widov 
Amanda  B.  Gatewood,  was  entitled  not  onl 
to  one-half  of  all  community  property  o 
hand  at  the  time  of  making  the  will,  but  ali 
to  one-seventh  of  the  other  half  of  said  pro] 
erty,  when  the  facts  and  the  law  only  at 
thorized  her  to  recover,  and  hold  for  herse 
and  minor  children,  the  homestead  consistin 
of  320  acres  of  the  D.  Moore  survey,  and  5 
acies  of  the  John  Ince  land."  We  have  a 
ready  decided  that  the  court  correctly  cor 
strued  the  will,  In  holding  that  itdidnotdii 
pose  of  the  wife's  interest  in  the  communit 
property,  and  that  interest  therefore  n 
mained  to  the  widow,  as  if  the  will  had  nc 
been  executed.  We  know  of  no  rule  of  la\ 
that  precludes  the  husband  from  bequeati 
ing  to  the  wife  all  or  any  part  of  his  pro[ 
erty,  and  we  think  it  clear  that,  under  th 
terms  of  the  will,  appellee  Amanda  B.  Gat( 
wood  was  entitled  to  her  half  of  the  com 
munity  estate,  just  as  she  would  have  bee: 
under  the  statute,  and  in  addition  thereto  sh 
was  entitled  to  share  equally  with  her  si: 
children  the  testator's  estate.  The  court  dii 
not  err  in  so  holding.  Carroll  v.  Qirroll 
supra.  What  we  have  said  disposes  of  th 
fourth  and  flftli  assignments  of  error  ad 
versely  to  appellants,  as  these  assignment 
raise  substantially  the  same  question  as  tha 
presented  by  the  third  assignment. 

The  sixth  assignment  of  error  is:  "Th 
court  erred  in  holding  that  one  hundred  am 
nineteen  and  one-ninth  acres  of  the  D.  Moore 
and  252  acres  of  the  K.  T.  Smith,  survey  wen 
and  are  the  separate  property  of  Amanda  B 
Gatewood,  for  the  reason  that  the  evideno 
fails  to  sustain  said  finding;  the  facts  show 
ing  that  she  inventoried  and  treated  sai( 
property  as  community,  and  never  niaima 
the  same  to  be  her  separate  property  nnti 
after  the  institution  of  this  suit."  We  thinl 
the  evidence  conclusively  shows  that  thesi 
lands  were  purchased  with  the  separate 
means  of  Amanda  B.  Gatewood,  and  wen 
therefore  her  separate  property.  Indeed,  th( 
record  discloses  no  evidence  against  this  con' 
elusion,  other  than  the  circumstance  that  sh( 
and  her  co-executor  inventoried  these  landi 
as  parts  of  the  estate  of  her  deceased  bus- 
band.  All  of  the  property  was  so  inven- 
toried. This  fact  did  not  preclude  her  from 
showing  that  they  were  in  fact  her  separate 
property,  or  that  they  belonged  to  the  coin- 


Digitized  by 


Google 


Tex.) 


LANOSTON  t>.  liAXET. 


27 


mnnity  estate.  The  inventory  was  not  con- 
clusive. Kev.  St.  art.  1928;  Carroll  v.  Oar- 
roll,  supra. 

Under  the  seventh  assignment  of  error,  it 
is  eontended  that  the  court  erred  in  find- 
ing that  the  executors  had  received  on  ac- 
coant  of  said  estate  only  the  sum  of  $1,116, 
besides  the  money  on  hand  at  the  death  of 
the  testator,  when  it  appears  from  the  evi- 
dence that  they  had  nK^ved  the  sum  of 
about  SI, 500,  and  had  charged  themselves 
with  only  Sl,140  of  the  $1,175,  money  on 
hand  at  the  death  of  the  testator.  We  think 
this  assignment  is  well  taken.  It  clearly  ap- 
pears from  the  evidence  that  the  executors 
received  from  the  sales  of  stock,  wheat,  and 
cotton  belonging  to  and  collections  on  claims 
due  the  esta^  the  sum  of  $1,314,  and  it  also 
appears  that  of  the  money  on  hand  at  the 
de»th  of  the  testator  there  was  $35  in  bank, 
subject  to  the  order  of  the  executors,  in  addi- 
tion to  the  sum  of  $1,140,  with  which  they 
had  charged  themselves,  making  the  sum  of 
S233,  with  which  the  executors  should  have 
been  charged  in  addition  to  theamount  found 
by  the  court. 

The  eighth  assignment  of  error  is:  "The 
court  erred  in  not  deducting  from  the  charges 
by  the  executors  the  taxes  paid  by  them  on 
the  property  found  by  the  court  te  be  the 
widow's  separate  property. "  It  appears  that 
the  sum  of  $223  liad  been  paid  out  by  the  ex- 
ecutors on  account  of  taxes,  including  the 
taxes  assessed  against  the  lands  which  were 
adjudged  to  be  the  separate  property  of  the 
widow,  but  it  does  not  appear  how  much  of 
this  amount  was  used  in  payment  of  taxes  on 
the  property.  Appellants  were  plaintiffs  Iw- 
low,  and  the  burden  was  upon  them  to  show 
what  they  were  entitled  to  recover.  Th^ 
could  easily  have  shown  how  much  ot 
the  f^3  had  been  applied  to  the  payment  of 
the  taxes  against  the  separate  property  of  the 
widow,  and  we  think  they  should  have  done 
so.  Had  this  proof  been  made,  we  have  no 
doubt  the  court  would  have  deducted  the 
amount  from  the  credit  given  the  executors. 

The  minors  Lena  and  Ula  Terrell  had  no 
interest  in  the  estate,  were  not  proper  par- 
ties to  the  suit,  and  the  appointment  of  a 
guardian  ad  litem  for  them  could  not  affect 
the  rights  of  the  other  parties,  and  the  action 
of  the  court  in  appointing  the  guardian  was 
wholly  immaterial. 

The  court  below  adjudged  that  the  estate 
was  indebted  to  the  executors  in  the  sum  of 
$254.04,  and  that  this  amount  was  a  charge 
against  the  assets  of  the  estate.  We  are  of 
opinion  that  the  executors  should  be  charged 
with  the  sum  of  $233,  as  we  have  herein  be- 
fore determined,  which  should  be  deducted 
from  the  judgment  in  their  favor,  and  that 
the  judgment  of  the  court  below  should  be 
reformed,  and  judgment  rendered  here  in 
favor  of  the  executors,  Amanda  B.  and  W. 
H.  Gatewood,  for  the  sum  of  $21.04,  and  that 
in  all  other  particulars  the  judgment  of  the 
court  below  shonM  be  afBrmed.  As  appel- 
lants failed  to  call  the  attention  of  the  court 


below  to  the  error  Indicated  by  motion  for 
new  trial  or  otherwise,  we  are  of  opinion  that 
they  should  pay  the  costs  of  this  appeal. 

Statton,  C.  J.  Report  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
the  judgment  modified  and  affirmed  in  ao 
oordance  with  said  opinion. 


Lanoston  at  al.  «.  Maxkt. 

(Supreme  Oawrt  of  Texat.  Hay  88, 1889.) 
ABAMDONicEirr  or  HovasTiAS. 
FlaiatiS  was  the  owner  of  land  in  a  oity,  which 
he  claimed  as  a  homestead.  He  moved  from  hia 
old  honse  in  the  middle  of  the  hind  to  a  house 
which  he  ballt  on  the  west  end  of  it,  and  rested 
the  old  house  as  a  boarding-house.  He  afterwards 
bnilt  a  third  house  on  the  east  end  of  the  lot,  which 
he  rented  for  the  purposes  of  income.  The  prop- 
erty had  never  been  subdividad  by  survey,  but 
fences  had  been  built  between  the  houses.  Plain- 
tiff reserved  no  rights  in  the  rented  property,  but 
used  a  dstem  on  the  line  of  the  fence  between  the 
middle  and  the  eastern  houses,  crossing  the  middle 
lot  for  that  purpose.  Held,  that  plaintiff  still  had 
a  homestead  in  the  middle  lot,  but  the  east  lot,  hav- 
ing been  alMndoned  as  a  homestead,  was  no  longer 
exempt  from  execution. 

Appeal  from  district  court,  Johnson  county. 
W.  Poindexter,  for  appellants.    Smith  <K 
Davit,  for  appellee. 

Gatnes,  J.  Appellee  brought  this  action 
to  enjoin  a  sale  nnder  execution  of  a  certain 
parcel  of  land  in  the  city  of  Cleburne,  which 
he  claimed  as  a  homestead.  He  was  the  head 
of  a  family,  and  had  his  residence  upon  the 
western  portion  of  the  property  described  in 
his  petition.  Upon  its  middle  and  eastern 
parts  there  were  two  small  residence  bouses, 
and  some  of  the  usual  appurtenances,  which 
were  occupied  by  his  tenants.  The  defend- 
ants below  declared  in  their  answer  that  the 
western  portion  of  the  property,  being  that 
upon  which  the  plaintiff  actually  resided  with 
his  family,  was  embraced  in  their  levy  by 
mistake,  and  disclaimed  all  right  to  subject 
that  to  the  payment  of  their  judgment.  They, 
however,  alleged  that  the  other  parts  of  the 
land  were  not  a  part  of  the  homestead,  and 
were  subject  to  sale  under  execution.  There 
was  a  general  verdict  for  the  pluintiff,  and  a 
judgment  perpetuating  the  injunction  as  to 
the  whole  property,  and  it  is  assigned  that  the 
court  erred  in  not  granting  the  motion  for  a 
new  trial,  upon  the  ground  that  the  verdict 
was  contrary  to  the  law  and  the  evidence. 

From  the  plaintiff's  own  testimony  It  ap- 
pears that  he  bought  the  whole  block  in  1867, 
and  inclosed  it  and  built  a  residence  upon  it 
near  the  middle.  He  subsequently  sold  a  lot 
off  the  east  end,  and  another  off  the  west  end, 
leaving  the  parcel  in  controversy,  which  ex- 
tends about  210  feet  north  and  south  and 
attout  2U5  feet  east  and  west.  He  resided  in 
the  house  near  the  center  of  this  parcel  until 
1878,  when  he  built  a  new  residence  on  the 
west  portion,  into  which  he  then  moved,  and 
where  he  has  ever  since  resided  with  his 
family.    For  some  time  he  rented  the  old 
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house  as  a  boarding-house,  and  he  and  his 
family  took  their  meals  with  the  tenants. 
This  house  has  been  occupied  by  tenants  ever 
since,  and  was  so  occupied  at  the  beginning 
of  this  suit.  In  1879  he  built  another  resi- 
dence on  the  east  part  of  this  property,  which 
he  testified  he  built  for  the  purpose  of  leas- 
ing it  to  tenants  for  the  income  to  l>e  derived 
therefrom.  This  house  with  its  appurte- 
nances had  been  leased  ever  since  its  con- 
struction, and  was  occupied  by  a  tenant  when 
the  suit  was  brought.  The  following  is  from 
a  sketch  made  by  appellee,  and  offered  in  ev- 
idence, and  shows  the  situation  of  the  prop- 
erty at  the  time  of  the  trial : 
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The  property  had  never  been  subdivided  by 
any  survey,  but  fences  had  been  erected,  part- 
ly by  the  owner  and  partly  by  a  tenant,  be- 
tween the  parcels  upon  which  the  residences 
are  respectively  situated.  The  dwelling- 
houses  all  fronted  south  on  Willingham 
street.  In  leasing  the  property  the  appellee 
reserved  no  rights  in  the  rented  premises,  but 
the  only  cistern  upon  either  parcel  is  on  the 
line  of  the  fence  between  the  middle  and  east 
lot,  and  up  to  the  time  of  the  trial  the  appel- 
lee liad  used  the  cistern  for  the  purpose  of 
supplying  drinking  water  for  his  family,  ex- 
cept upon  a  few  occasions  when  the  water 
was  exhausted.    This  cistern  was  construct- 


ed originally  as  an  appurtenance  to  the  & 
dwelling-house. 

The  case  presented  is  strikingly  similar 
that  of  Newton  v.  Calhoun.  68  Tex.  451, 
S.  W.  Bep.  645.  That  case  was  tried  bel< 
by  the  judge  without  a  Jury,  and  the  coi 
found  in  favor  of  the  claim  of  homestead, 
that  opinion  it  is  said:  "Lots  5,  6,  and 
were  for  a  long  time  evidently  the  homeste 
of  the  family,  and  before  either  of  thei 
while  they  continue  under  one  common  ow 
ership,  will  cease  to  be  a  part  of  it,  it  mt 
be  applied  to  a  use  inconsistent  with  the  ua 
for  which  the  homestead  is  protected, — 
uses  which  clearly  show  an  intention  i 
longer  to  use  it  for  the  purposes  of  a  hoo: 
The  court  below  was  justified  in  holding  tli 
no  such  use  was  made  of  the  lot;  that  the 
was  no  intention  to  abandon  it  as  a  part 
the  home,  and  to  rent  it  permanently;  tb 
it  was  in  fact  and  in  law  a  {>art  of  the  horn 
stead  of  the  family.  There  was  evidenc 
slight  though  it  may  have  been,  from  whi< 
I  the  court  was  authorized  to  find  that  whi 
I  the  houses  on  the  lot  were  rented  to  othei 
the  lot  was  more  or  less  used  all  the  time  I 
the  appellees  and  their  family  for  home  pu 
'  poses."  The  language  quoted  is  strictly  a 
I  plicable  to  the  middle  lot  in  controversy.  Tl 
I  appellee,  after  moving  into  his  new  dwellin 
and  after  renting  the  old,  continued  to  u 
the  cistern  attached  to  the  middle  lot  for  tl 
purposes  of  his  family.  We  attach  but  litt 
importance  to  the  fact  that  the  right  to  mat 
use  of  the  cistern  was  not  reserved  in  tl 
lease.  The  right  appears  to  have  been  in 
pliedly  conceded,  and,  under  the  circun 
stances,  it  is  to  be  presumed  that  if  it  shoui 
have  been  denied  by  any  tenant  at  any  tin 
it  would  have  been  reserved  in  all  futui 
leases.  The  fact  remains  that,  although  aj 
pellee  by  renting  the  lot  may  have  parte 
with  his  strict  legal  right  to  use  the  cisteri 
he  did  continue  to  use  it  as  an  appurtenanc 
to  the  dwelling-house  of  himself  and  Iiis  fan 
ily.  This  shows  that  he  never  intende 
wholly  to  abandon  the  use  of  it  for  domesti 
purposes.  His  way  to  the  cistern  was  ove 
the  middle  lot,  but,  from  the  opinion  in  tb 
case  cited,  the  principle  is  deducible  tha 
when  the  owner  of  a  parcel  of  land  in  a  towi 
or  city,  occupied  by  him  as  the  homestead  o 
his  family,  permanently  devotes  a  part  then 
of  to  a  purpose  inconsistent  with  its  use  as  i 
part  of  his  homestead,  and  permanently  aban 
dons  such  use,  the  parcel  so  set  apart  cease 
to  be  a  part  of  the  homestead.  In  this  casi 
the  testimony  of  the  appellee  himself  showi 
that  he  had  built  upon  the  east  lot  for  th< 
purposes  of  renting  it  as  a  place  of  residence 
and  of  thereby  increasing  his  income.  Whil< 
there  was  no  express  division  of  the  property 
into  separate  lots,  the  division  fences  erecte< 
by  appellee  himself,  and  by  his  tenant  witt 
liis  consent,  are  sufiicient  to  mark  tbe  extent 
of  the  division  of  the  tenants  of  ttie  respect 
ive  parcels,  and  to  show  the  boundary  of  tlit 
east  lot.  Appellee's  testimony  further  shows 
that,  after  tbe  improvwneut  and  lease  of  tlie 
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east  lot.  he  ceased  to  use  it  directly  for  any 
purpose  whatever,  and  fails  to  show  that  be 
had  an  intention  at  any  future  time  to  devote 
any  part  of  it  todomestic  uses  of  himself  and 
fkiinily.  This  evinces  a  permanent  abandon- 
ment of  the  use  of  the  lot  under  consideration. 
for  homestead  purposes.  If  the  head  of  a  fam- 
ily, by  abandoning  his  residence  upon  a  home- 
stmd  once  acquired,  with  the  intention  of 
never  resuming  It,  may  subject  it  to  forced 
sale,  although  he  may  not  have  acquired  an- 
other homestead,  we  think,  for  a  stronger 
reason,  it  should  be  held  that  a  part  so  aban- 
doned ceases  to  be  exempt  from  execution, 
although  it  may  l>e  contiguous  to  the  remain- 
ing homestead  of  which  it  originally  formed 
apart 

We  conclude  that  as  to  the  east  lot,  as  practi- 
cally defined  by  its  inclosures,  the  verdict  of 
the  jury  is  not  sustained  by  the  evidence,  and 
that,  for  tUs  reason,  the  court  stiould  have 
granted  the  motion  for  a  new  trial.  What 
we  have  already  said  we  think  sulfioient  to 
indicate  a  proper  charge  npon  another  trial 
of  the  case,  and  we  therefore  deem  it  unnec- 
essary to  consider  the  assignment  based  up- 
on the  supposed  error  in  the  instruction  of  the 
court.  For  the  error  pointed  out  the  judg- 
ment is  reversed,  and  ttte  cause  remanded. 

HsMBY.  J.,  did  not  sit  In  this  case. 


LANS  et  al.  e.  Dau&hebtt  et  at, 

{Supreme  Court  of  Texas.    Jane  4, 1880.) 

K«XBViif— EnD«HC»— Pbaotiob. 

1.  The  statutory  remedy  by  which  a  claimant  of 
property  seized  under  judicial  process  as  the  prop- 
erty of  another  may  try  his  right  thereto  is  not 
excloslve,  and  he  may  instead  bring  a  suit  at  law 
for  that  purpose. 

2.  Where  a  bill  of  sale  has  no  snbsoriBing  wit- 
nesses, the  vendee  is,  under  Bev.  St  Tex.  orb  2246, 
a  competent  witness  to  prove  its  execution. 

8.  The  court  has  no  power,  in  a  replevin  suit,  to 
render  judgment  on  a  Dond  given  by  one  not  then 
connected  with  the  suit,  but  subeeqnentljr  made  a 
party  defendant  as  a  co-trespasser,  conditioned  for 
the  return  of  the  property  "by  the  defendant, " — a 
form  of  bond  not  known  to  the  law. 

4.  In  a  suit  forthe  recoveryof  cattle,  a  judgment 
for  a  sum  of  money  equal  to  the  number  of  cattle, 
multiplied  by  their  value  per  head  as  found  by  the 
evidence,  and  also  proviaing  for  their  return  to 
plaintiffs,  to  be  credited  on  the  jud|^ent  at  the 
same  value  per  head,  is  in  effect  a  ludgment  for 
the  return  of  the  cattle  or  their  value. 

a.  A  cattle  company  executed  a  bill  of  sale  to  D. 
for  an  undivided  Interest  of  56S  cattle  of  a  particu- 
lar brand  in  its  herd.  One  R.  was  also  entitled  to 
receive  a  number  of  cattle,  of  no  specified  brand, 
from  the  company.  D.  and  R.  authorized  one  B. 
to  I'ecelve  the  cattle  for  them.  He  received  471 
head  without  designating  which  were  for  D.  and 
which  for  B.,  intending  to  divide  them  after- 
wards. They  were  then  seized  under  execution  in 
favor  of  a  creditor  of  the  company,  and  the  sheriff 
put  with  them  other  cattle  belonging  to  the  oom- 
pany,  and  levied  on  at  the  same  time,  making  a  to- 
tal of  049  bead.  It  was  then  agreed  between  the 
company  and  D.  and  R.  that  they  should  accept 
these  649  as  part  of  the  cattle  contracted  to  them. 
Some  of  these  were  of  the  brand  called  for  by  the 
bUl  of  sale,  but  some  were  of  other  brands.  The 
execution  levy  was  afterwards  vacated.  In  an 
action  by  D.  and  R.  to  recover  the  649  head,  Tield, 
that  the  bill  of  sale  to  D.  was  admissible  as  a  link 
in  his  title. 


!  6.  Defendant,  the  execution  creditor,  having  al- 
leged that  the  sales  under  which  plaintiffs  claimed 
were  made  as  illegal  preferences,  and  with  intent  to 
defraud  other  creditors  of  the  company,  testimony 
was  properly  admitted  that  at  the  time  plaintiffs 
accepted  cattle  in  payment  of  their  claims  an  offer 
of  settlement  on  the  same  terms  was  made  to  all 
other  creditors,  and  particularly  to  defendant,  and 
that  he  advised  the  other  creditors  to  take  aa 
many  cattle  at  that  rate  as  tlwy  could  get,  but  re- 
fused to  accept  anything  but  cash  for  his  own 
claim. 

7.  Plaintiffs'  agreement  to  accept  the  6W  head 
levied  on  having  been  made  with  one  W.,  it  was 

?iroper  to  admit  In  evidence  a  bill  of  sale  made  be- 
ore  the  levy,  by  which  the  company  sold  all  Its 
cattle  to  W.,  with  reservations  in  favor  of  plain- 
tiffs. 

8.  FlaintUfs*  title  to  the  649  head  of  cattle  being 
clearly  established  by  their  contract  with  W.,  de- 
fendant could  not  have  been  prejudiced  by  an  in- 
struction, abstractly  correct,  on  the  doctrine  of 
confusion  of  goods. 

9.  Defendant  having  relied  as  a  defense  solely 
on  his  alleged  right  to  subject  the  cattle  to  pay- 
ment of  his  judgment  against  the  company,  he  Is 
not  in  a  position  to  invoke  the  doctrines  applicable 
to  the  right  of  creditors  to  share  equally  in  the 
assets  of  an  Insolvent  corporation. 

Commissioners*  decision.  Appeal  from 
district  court,  Wichita  county. 

Beplevln  for  649  head  of  cattle,  brought 
by  F.  M.  Daugherty  and  Al.  Robertson 
against  J.  J.  Lang  and  others.  Verdict  and 
judgment  for  plaintiffs,  and  defendants  ap- 
peal. 

Donald  A  Cobb  and  Hogaett  A  €freene,  for 
appellants.    Davis  &  €famett,  for  appellees. 

CoiiLABD,  J.  The  Stone  Cattle  &  Pasture 
Company  was  a  private  coiporation  under 
the  laws  of  this  state.  Being  insolvent,  a 
resolution  was  passed  to  wind  up  the  affairs 
of  the  company,  and  pay  its  debts  out  of  the 
assets.  Creditors  were  offered  cattle  at  820 
per  head,  and  land  at  $8.50  per  acre  in  settle- 
ment of  debts.  This  was  in  August,  1885. 
J.  W.  Sacra  was  vice-president  and  a  stock- 
holder, and  had  a  claim  against  the  company 
for  •2,366.28.  He  owed  plaintiff  Daugherty 
$4,000,  an  amount  paid  by  the  latter  as  his 
surety.  Knowing  that  the  company  would 
pay  its  debts  in  cattle  at  $20  per  head.  Sacra 
sold  his  homestead  to  one  D.  H.  Phillips  for 
two  notes  held  by  Phillips  against  the  com- 
pany, amounting  to  $l6,397.91,  ttesidee  In- 
terest, which  notes,  with  his  own.  Sacra  in- 
dorsed to  Daugherty  in  satisfaction  of  the 
$4,000  security  money  paid.  On  the  7th  of 
August,  1885,  the  company  sold  to  Daugher- 
ty 563  head  of  cattle,  al  $20  per  head,  for  the 
Phillips  notes.  Before. Daugherty  took  the 
notes  of  Phillips  and  the  Sacra  note  against 
the  company,  Daugherty  had  made  an  ar- 
rangement with  Sacra,  J.  W.  Wilson,  presi- 
dent, and  John  H.  Stone,  as  well  as  Phillips, 
by  which  they  agreed  that  he  should  have 
cattle  at  $20  per  head  on  the  notes.  Phillips 
was  a  stockholder  in  the  company.  On  the 
7th  day  of  September  the  company,  by  its 
president,  J.  W.  Wilson,  executed  a  bill  of 
sale  to  Daugherty  for  an  expressed  consider- 
ation of  $11,260,  conveying  an  undivided  in- 
terest of  563  head  of  cattle  in  the  I  brand,  at 
that  time  unincumbered,  excluding  beef  cat- 
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tie,  providing  that  Dangberty  should  hold 
possession  jointly  with  the  company.  This 
sellled  the  Phillips  notes.  The  balance  due 
on  the  Sacra  note  was  not  then  so  settled,  but 
there  was  an  agreement  to  do  so,  which  it 
seems  was  afterwards  carried  out.  The  note 
is  indorsed,  "Paid  September,  1885,  by  S.  C. 
P.  Co."  The  companyalso  owed  B.  McCub- 
bin  $8,780.66,  which  was  by  .J.  T.  Harris, 
indorsee,  transferred  to  A.  Bobertson  on  the 
4th  day  of  August,  1885.  This  note  is  in- 
dorsed, "Paid  by  the  Stone  Cattle  &  Pasture 
Co.,  257  head  of  cattle,  at  $20  per  head, 
$5,140,  Sept.  7th,  1885."  Same  day  the  bill 
of  sale  was  executed  to  Daugherty.  Dangb- 
erty had  no  interest  in  the  cattle  Robertson 
was  to  get,  nor  was  Bobertson  interested  in 
the  cattle  Daugherty  was  to  have.  McCub- 
bin  was  stockholder  in  the  company.  The 
company's  note  to  him  was  for  cattle  he  had 
sold  them,  taking  stock  in  the  company,  and 
the  note  in  payment  for  the  cattle.  By  a 
verbal  agreement  McCubbin  reserved  an  in- 
terest in  his  note  at  the  time  it  was  assigned 
of  $2,080.  Bobertson  held  the  note  as  collat- 
eral security  for  a  debt  of  about  $800. 
James  Beattie,  one  of  the  indorsees,  owed 
him,  and  he,  with  Beattie's  consent,  Mreed 
to  take  cattle  from  the  company  at  $20  per 
head ;  Bobertson  to  hold  the  cattle  as  he  had 
held  the  note. 

Sacra  went  to  the  pasture  to  receive  the 
cattle  for  Daugherty,  and  James  Beattie  to  re- 
ceive cattle  on  the  McCabbin  note.  Sacra  be- 
came sick,  and  left,  and  Daugherty  got  Beattie 
also  to  represent  him  in  receiving  the  cattle. 
Beattie  had  determined  to  receive  the  cattle 
due  Daugherty  and  Bobertson  jointly,  and 
not  separate  them  in  Wichita  or  Archer  coun- 
ties, but  drive  them  to  Cooke  county,  and 
there  have  them  separated  by  Daugherty  and 
Bobertson,  when  each  party  was  present  to 
represent  himself;  and  up  to  the  28th  of  Sep- 
tember, 1885,  the  company  had  gathered  and 
turned  over  to  Beattie  for  Daugherty  and 
Bobertson,  without  designating  which  were 
for  Daugherty  and  which  for  ^beitson,  575 
cattle.  Of  these  Beattie  delivered  to  McCub- 
bin 104  head,  for  McGubbin's  $2,080  interest 
in  the  note,  and  was  holding  the  remaining 
471  head  for  Daugherty  and  ]£>bertson;  when 
on  the  6th  of  October,  1885,  they  were  levied 
on  and  taken  from  his  possession  by  the  sher- 
iff of  Wichita  county  under  the  execution  in 
favor  of  Lang  against  the  company.  The 
sheriff  placed  with  this  herd  other  cattle  of 
the  company,  making  in  all  649  head,  and  it 
was  impossible  to  distinguish  the  cattle  taken 
from  Beattie  from  the  other  cattle  with  which 
they  were  commingled  by  the  sheriff.  On 
the  26tb  of  September,  1885,  the  Stone  Cattle 
&  Pasture  Company  executed  to  W.  S.  Woods, 
president  of  the  Bank  of  Commerce,  Kansas 
City,  a  creditor  of  the  company,  a  bill  of  sale 
to  all  of  its  remaining  cattle,  reciting  there- 
in that  it  had  contracted  676  head  to  F.  M. 
Daugherty,  and  about  300  head  to  Ai.  Bobert- 
son, and  reserving  said  cattle  for  said  Daugh- 
erty and  Bobertson;  reciting  that  the  whole 


of  them  had  not  been  delivered  to  said  Daugh- 
erty and  Bobertson.  The  receipt  of  the  sher- 
iff to  Beattie  for  the  cattle  that  bad  been 
turned  over  to  Beattie  for  Daugherty  and 
Bobertson  was  for  471  head  of  cattle  in  va- 
rious brands.  It  is  stated  in  the  receipt,  that 
"it  is  understood  between  Beattie  and  my- 
self [the  sheriff]  that,  if  there  should  be  any 
cattle  in  the  herd  not  claimed  by  either  of 
us,  the  receipt  does  not  apply  to  them.  There 
are  7  head  of  steers  branded  with  a  straight 
bar,  that  does  not  come  in  the  receipt,  al- 
though included  in  the  count.  Most  of  the 
cattle  are  in  the  following  brands:  Xt  JJJJ, 
J  J  J,  and  XOZ.  There  may  be  some  not  in 
these  brands."  These  were  No.  1  cattle 
worth  $15  or  $16  per  head.  After  the  sher- 
iff had  taken  the  cattle  from  Beattie,  and 
placed  other  cattle  with  them,  aggregating 
649  head,  it  was  agreed  by  W.  S.  Woods,  J. 
W.  Wilson,  the  president  the  company,  and 
Daugherty  and  Bobertson,  that  Daugherty 
and  Bobertson  should  take  as  part  of  their 
cattle  the  entire  649  head,  and  they  were 
charged  up  to  them  by  Woods  as  part  of  the 
cattle  reserved  in  the  sale  to  him. 

Defendant  J.  J.  Lang  recovered  judgment 
in  the  district  oourt  of  Wise  county  against 
the  company  and  others  for  $26,621  on  the 
28th  day  of  August,  1885.  Execution  issued 
on  the  26th  September,  1885,  and  on  the  28th 
September  was  levied  on  the  cattle  now 
claimed  by  plaintiffs,  and  33  other  cattle,  in 
the  following  brands:  J,  J  J  J,  JJJJ,  the 
most  of  them  in  the  X  brand.  Sale  was  adver- 
tised to  take  place  on  the  22d  October,  1885, 
at  which  time  the  sheriff  offered  33  head  for 
sale,  and  one  Levail  offered  $5.10  for  the  en- 
tire 83  head.  The  sheriff  then  postponed 
the  sale  to  the  23d;  but,  then  receiving 
no  reasonable  bid,  sale  was  again  postponed 
to  the  24th;  and,  there  being  no  reasonable 
bid,  it  was  postponed  to  the  26th  of  October, 

1885,  at  which  time  W.  T.  Waggoner  bid 
$6.75  per  bead  for  the  balance  of  the  cattle, 
649  hc»d,  and  tbey  were  knocked  off  to  him. 
On  the  26th  February,  1886,  the  district  court 
from  which  the  execution  issued,  on  motion 
of  the  defendants  in  execution,  all  the  parties 
being  before  the  court,  declared  the  execution 
illegally  issued,  and  set  aside  the  sale.  Plain- 
tiffs' writ  of  sequestration  was  levied  on  the 
cattle  while  in  Waggoner's  possession,  on  the 
26th  Octolier,  1885,  and  Waggoner  replevied. 
After  the  sheriff's  levy  and  sale  were  set 
aside,  on  the  27th  February,  1886,  aiias  exe- 
cution issued  on  Lang's  judgment,  was  lev- 
ied on  the  same  cattle,  and  sale  was  made  by 
the  sheriff  to  W.  £.  Cobb  on  29tb  March. 

1886.  There  was  no  secret  as  to  the  com- 
pany's intention  and  method  of  settling  up 
its  debts.  Lang  was  offered  for  his  debt  the 
same  rates  as  others,  and  then,  on  his  refusal 
to  accept,  he  was  offered  cattle  at  $18  per 
head.  When  informed  of  the  proposed  meth> 
od  of  settlement,  be  advised  the  parties  rep> 
resenting  the  company  to  settle  all  the  debts 
they  could  on  the  terms  mentioned,  but  de- 
clined to  accept  the  terms  himself. 
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Appellants'  first  and  second  assignmentti  of 
error  and  propositions  thereunder  are  given 
faelow;  other  portions  of  the  record  and  pro- 
ceedings are  stated  in  the  opinion:  First  as- 
signment of  error:  "The  court  erred  in  over- 
ruling defendants'  first  special  exception  in 
their  lirst  supplemental  answer,  filed  May 
11,  1886,  to  that  part  of  plaintiffs'  second 
supplemental  petition  mentioned  in  said  spe- 
cial exception."  Propositions:  (1)  Where 
property  has  been  seized  under  execution, 
and  is  claimed  by  a  person  not  the  defendant 
in  execution,  the  statute  for  the  trial  of  the 
right  of  property  provides  the  remedy  for 
claiming  and  recovering  such  property,  and 
an  action  for  sequestration  will  not  lie  against 
the  plaintiil  in  execution.  (2)  In  order  for 
a  plaintiff  to  recover,  he  must  have  a  cause 
of  action  against  the  defendant  at  the  time 
he  files  his  suit.  Twenty-first  assignment  of 
error:  "The  oonrt  erred  in  refusing  to  gire 
special  charge  No.  2,  asked  by  the  defend- 
ants. "  Said  charge  is  as  follows :  "  The  jury 
are  instructed  by  the  court  that  plaintiffs  in- 
stituted this  suit  on  the  22d  day  of  October, 
1885 ;  aud  if  you  find  from  the  evidence  that 
the  cattle  sued  for  were  not  at  the  time  in 
the  possession  of  the  defendants,  but  were 
in  the  possession  of  the  sheriff  of  Wichita 
county,  held  by  by  him  under  and  by  virtue 
of  a  writ  of  execution,  and  levy  and  seizure 
thereunder,  then  plaintiffs  cannot  recover 
in  this  action,  and  you  will  find  a  verdict 
for  the  defendants."  Proposition:  In  order 
to  entitle  a  plaintiff  to  recover,  he  must  have 
a  cause  of  action  against  the  defendant  at  the 
time  of  filing  suit. 

When  a  claimant  of  personal  property, 
levied  on  by  execution,  attachment,  seques- 
tration, or  other  such  writ,  as  the  property  of 
another,  resorts  to  his  statutory  remedy  to  try 
the  right  to  the  property,  he  thereby  waives 
his  privilege  of  suit  at  common  law.  Yickery 
V.  Ward.  2  Tex.  212.  But  he  is  not  com- 
pelled to  adopt  the  statutory  remedy.  It  is 
simple  and  less  expensive  than  a  suit,  end  is 
the  better  practice  when  applicable;  but  he 
"may  interpose  his  claim  under  the  sti^ute, 
or  he  may  resort  to  his  common-law  right, 
and  sue  the  sheriff  or  the  plaintiff,  if  the 
plaintiff  had  caused  the  seizure  to  be  made." 
Moore  v.  Oammel.  18  Tex.  122.  He  might 
not  be  allowed  to  intervene  in  an  attachment 
suit  without  complying  with  the  statute  by 
filing  oath  and  bond,  as  was  decided  in  Carter 
V.  Carter,  86  Tex.  693;  and  be  could  not  en- 
Join  a  sale  under  execution  because  of  his 
legal  remedy,  as  was  decided  in  Ferguson  v. 
Herring,  49  Tex.  129,  but  he  would  not  be 
forced  to  seek  relief  under  the  statute.  So 
we  conclude  the  law  is  against  appellants' 
assignment  of  error  on  this  point. 

One  of  appellants'  objections  to  the  ruling 
of  the  court  admitting  in  evldeiice  the  bill  of 
sale  by  the  Stone  Cattle  &  Pasture  Company 
to  Daugherty  was  that  it  was  proved  only  by 
the  grantee.  We  think  the  grantee  was  a 
competent  witness  to  prove  its  execution, 
there  being  nu  subsoribing  witnesses  to  it. 


Bev.  St.  art.  2246;  1  GreenL  Ev.  §  575;  Men- 
ley  V.  Zeigler,  23  Tex.  88. 

It  is  further  objected  that  it  was  inadmissi- 
ble (1)  becHUse  plaintiffs  sue  for  935  head  of 
specific  cattle,  while  the  bill  of  sale  purports  to 
convey  only  an  undivided  interest  in  the  cat- 
tle; (2)  because  it  conveys  an  interest  in  cat- 
tle to  Daugherty  alone,  while  plaintiffs  set  up 
a  joint  interest  in  the  cattle;  (3)  because  the 
description  in  the  bill  of  sale  varies  from  the 
description  in  the  petition.  To  properly  con- 
sider these  objections,  it  will  be  necessary  to 
notice  some  other  facts.  The  company  bad 
a  large  stock  of  cattle,  and  under  the  bill  of 
sale  Daugherty  was  entitled  to  an  undivided 
interest  in  563  head  of  them.  There  was  an 
agreement  between  the  company  and  Robert- 
son (plaintiff)  that  to  pay  a  claim  he  held 
against  it  he  was  to  have  of  these  cattle 
enough  to  pay  his  claim  at  920  per  head. 
Daugherty  and  Robertson  authorized  one 
Seattle  to  receive  the  cattle  for  them.  He 
received  the  cattle  from  the  company,  with- 
out designating  which  were  for  Daughtery 
and  which  were  for  Robertson,  intending  to 
drive  them  to  Cooke  county,  and  there  divide 
them,  where  the  owners  could  be  present.  In 
this  way  he  received  471  head  of  cattle  for  his 
principals,  when  the  sheriff  seized  them  under 
execution  in  favor  of  defendant  Lang,  when 
the  sheriff  proceeded  to  levy  upon  othercattle 
of  the  company,  making  the  whole  number 
levied  on  ^9  head.  It  was  then  agreed  by 
all  the  parties  except  Lang  that  Robertson 
and  Daugherty  should  take  the  cattle  so  seized 
as  part  of  the  cattle  contracted  to  them.  So 
then  it  appears  that  as  to  these  cattle  there 
was  a  partition  between  Daugherty  and  the 
company,  and  such  a  partition  as  made 
Daugherty  and  Robertson  joint  owners  of  the 
649  bead.  So  it  follows  that  if  Daugherty 
and  Robertson  bad  a  right  to  sue  for  the  cat- 
tle at  all  they  could  sue  as  joint  owners,  and 
for  these  cattle  so  partitioned  to  them,  and 
taken  by  them  under  their  agreements.  It 
was  not  in  proof  that  Bobertoon  was  to  re- 
ceive cattle  in  any  particular  bnmd.  Under 
the  bill  of  sale  to  Daugherty  be  was  to  have 
cattle  in  the  T  brand,  and  it  appears  that 
most  of  the  cattle  levied  on  by  the  sheriff 
were  in  this  brand;  but  if  they  were  in  other 
brands  it  would  be  immaterial,  because  in  a 
division  with  the  company  he  had  the  right 
to  receive  cattle  in  other  brands  if  the  com- 
pany chose  to  deliver  them  to  him,  provided 
such  an  arrangement  did  not  interfere  with 
Lang's  rights  under  the  levy.  His  bill  of 
sale  was  evidence  of  the  fact  that  the  company 
had  sold  him  563  bead  of  cattle,  and  it  was 
admissible  for  that  purpose,  notwithstanding 
other  brands  of  cattle  were  delivered  to  him 
in  the  partition.  It  would  then  he  immate- 
rial that  the  biU  of  sale  described  cattle  not 
described  in  the  petition.  The  bill  of  sale 
was  a  link  in  his  Utle  which  he  had  the  right 
to  put  in  evidence,  and  then  show.  If  lie  could, 
that  he  received  in  settlement  of  it  such  cat- 
tle as  it  described,  and  others  as  were  de- 
scribed in  his  petition,  provided  he  did  not  by 
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80  doing  interfere  with  any  right  of  Lang  un- 
der bis  levy.  Such  a  settlement  did  not  in 
fact  interfere  with  any  right  of  Lang  under 
his  levy,  or  with  the  rights  of  Waggoner,  the 
purchaser  at  the  execution  sale;  because, 
after  this,  the  court  from  which  Lang's  exe- 
cution issued,  on  motion  of  the  defendant 
therein,  the  Stone  Cattle  &  Pasture  Company, 
all  the  parties  appearing,  vacated  the  execu- 
tion, and  set  aside  the  sale,  in  which  Judgment 
of  the  court  both  Lang  and  Waggoner  acqui- 
esced; Lang  suing  out  an  a/(a«  execution,  and 
Waggoner  disclaiming  all  riglits  under  his 
purchase.  Lang's  subsequent  levy  upon  the 
same  cattle  could  not  relate  back  to  his  first 
levy,  so  as  to  affect  the  division  of  the  cattle 
between  the  plaintiffs  and  the  company. 

It  is  claimed  that  the  court  erred  in  admit- 
ting evidence  of  J.  W.  Sacra,  vice-president 
of  tlie  company,  that  after  the  rendition  of 
the  judgment  in  favor  of  Lang  against  the 
company,  and  Isefore  the  issuance  of  execu- 
tion thereon,  the  company  offered  to  pay  the 
judgment  in  cattle  at  $20  per  head,  but  Lang 
refused  the  offer,  stating  that  be  wanted  his 
money;  that  witness toldLangtbatother  cred- 
itors were  agreeing  to  accept  cattle  in  satisfac- 
tion of  their  debts  at  820  per  bead,  and  that 
Lang  replied  that  that  was  a  good  trade,  and 
ad  vtoed  witness  to  make  as  many  trades  of  that 
kind  as  he  could ;  also  that  the  court  erred  in 
admitting  evidence  of  witness  Babb  that  he 
had  been  a  creditor  of  tlie  company,  and  that 
early  in  September,  18S5,  before  Lang's  first 
levy,  he  accepted  the  offer  of  the  company  to 
pay  him  in  cattle  at  820  per  head,  and  that  at 
the  same  time  the  company  sent  word  to  Lang 
by  wi  tness  to  come  and  get  cattle  on  his  debt  at 
the  same  rate;  that  he  delivered  the  message, 
and  Lang  replied  that  he  did  not  want  cattle, 
but  intended  to  have  his  money.  There  was 
no  error  in  admitting  tlie  evidence.  It  was 
admissible  under  Lang's  allegations  of  fraud, 
charging  the  company  with  illegally  prefet> 
ring  tbedebtsheid  byDaughertyand  Robert- 
sun,  and  conveying  to  them  cattle  in  payment 
of  their  debts.  The  company  was  insolvent, 
and  was  winding  up  its  affairs.  It  had  passed 
a  resolution  to  pay  its  debts  in  cattle  at  820 
per  head,  and  lands  at  a  certain  price  above 
their  real  value,  and  it  was  legitimate  to  show 
that  all  creditors  were  treated  alike,  and  espe- 
cially to  show  that  no  advantage  was  given 
to  other  creditors  over  Lang;  that  the  same 
offer  was  made  to  Mm  as  to  others,  and  that 
he  refused;  and  to  show  that  he  advised  the 
company  to  so  settle  its  debts. 

A  bill  of  sale  by  the  company  on  the  26th 
day  of  September,  1885,  to  W.  S.  Woods,  for 
all  the  cattle  belonging  to  the  company,  with 
certain  reservations,  among  which  was  a  res- 
ervation of  the  cattle  conveyed  to  Daugherty 
and  Bobertson,  was  admitted  in  evidence 
over  defendants'  objections.  There  was  no 
error  in  this  ruling.  After  Lang's  first  levy 
upon  the  471  head  of  cattle  delivered  to  Beat- 
tie  for  Daugherty  and  Bobertson,  the  sheriff 
took  into  his  possession  and  levied  on  other 
cattle  as  the  property  of  the  company,  mak- 


ing  the  whole  number  levied  on  649  h 

It  was  proved  that  Woixis  agreed  with 

plaintiffs  and  the  company  that  plain 

should  take  all  the  cattle  so  levied  on  ui 

agreement  of  the  company  with  them. 

evidence  was  admissible  to  show  Woods' 

thority  to  make  this  agreement,  and  the  1 

effect  of  his  recognition  of  plaintiffs'  r 

to  the  specific  649  head  of  cattle  levied  o 

Appellants  complain  of  special  charge 

the  court  given  at  request  of  plaintifft 

the  effect  that  the  Stone  Cattle  &  Pas 

Company,  a  private  corporation,  could  oi 

debt  to  one  of  its  shareholders,  and  coul< 

gaily  pay  the  same,  in  like  manner  as 

other  debt,  and  could  legally  prefer  i 

debts,  as  well  as  others,  in  assets  of  the  c 

pany,  provided  the  property  was  taken  i 

fair  price,  and  provided  the  debts  were 

overpaid.    The  objection  to  these  inst 

tions  is  that  they  do  not  apply  to  insoh 

corporations.     This  company  was  insolv 

had  ceased  to  do  business,  and  was  wine 

up  all  its  affairs.     To  do  this  it  propose 

its  creditors  to  pay  them  in  cattle  and  1 

at  certain  rates  above  value.    This  offer 

made  to  defendant  Lang,  and  he  refuse 

accept.    Other  creditors  accepted  the  ol 

among  them  plaintiffs  Daugherty  and  I 

ertson,  who  received  the  property  (levie( 

by  Lang's  execution)  in  part  satisfactioi 

the  claims  held  by  them.    These  debts  v 

originally  contracted  to  stockholders,  and 

evidence  tends  to  show  that  the  vice-pi 

dent  of  the  company.  Sacra,  who  was  al 

shareholder,  had  some  remaining  interes 

the  notes  held  by  Daugherty.    It  has  t 

held  that  an  insolvent  corporation  can  pr 

its  creditors,  but  the  better  opinion  is  I 

equity  will  not  sustain  an  unequal  distri 

tion  of  the  assets.     When  a  corporation 

comes  insolvent,  and  ceases  to  carry  on 

business  for  which  is  was  organized,  lis 

sets  become  a  common  fund  for  the  payni 

of  debts  ratably  among  its  creditors.    If  tl 

is  not  sufilcient  property  to  pay  all  the  d) 

in  full,  it  must  be  distributed  equally 

fairly  among  the  creditors,  according  to  tl 

respective  rights,  so  as  not  to  pay  one  n 

than  his  ratable  share.     Equity  will  in 

fere  to  prevent  unjust  preferences.    2  i/. 

Priv.  Corp.  §§  802,  803.    See,  also,  Baih 

Co.  T.  Bee,  48  Cal.  398;  Bichards  v.  Ins 

ance  Co.,  43  N.  H.  263;  Jackson  v.  Lu 

ling.  21  Wall.  616;  Hightower  v.  Musti 

8  Ua.  506.    !No  distinction  is  made  as 

creditors  who  are  shareholders,  if  their  shs 

are  paid  up.     Shareholders  are  not  liable 

tbe  debts  of  the  corporation.    They  have 

same  rights  as  other  creditors,  if  not  in 

rears  for  unpaid  shares.    If  they  are  in 

rears,  they  can    be   compelled  to  pay 

amount  so  due,  and  then,  it  they  have  del 

are  entitled  to  their  distributive  portion! 

the  assets  of  the  insolvedt  company.    2  ^ 

Priv,  Corp.  §§  861,  862.     The  court  bel 

could  not  apply  these  principles  relating 

insolvent  coi'porations  to  the  case  before 

Lang  was  not  before  the  court  asking  for 
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equitable  diatrlbntlon  of  the  assets  of  the 
oompnny.  He  had  not  applied  to  the  equity 
powers  ut  the  court  for  relief  against  an  im- 
proper preference  of  othei:  creditors.  He  re- 
lied solely  upon  his  claim  to  subject  the  prop- 
erty to  the  payment  of  his  debt  by  virtue  of 
the  levy  of  his  execution.  In  such  case,  if 
he  was  unable  to  show  that  plaintiffs  had  re- 
ceived more  property  of  the  company  than 
enough  to  satisfy  their  debts  at  a  fair  valua- 
tion, he  was  entitled  to  no  relief.  His  de- 
fense for  interfering  with  the  settlement 
made  by  the  ofHcers  of  the  corporation  rested 
upon  his  ability  to  show  that  properly  had 
beqn  delivered  to  plaintiffs  that  was  subject 
to  bis  levy,  not  upon  the  rights  of  a  creditor  to 
have  the  property  prorated  among  all  the  cred- 
itors. He  was  himself  attempting  to  enforce 
the  payment  of  his  debt  to  the  disadvantage 
and  exclusion  of  other  creditors.  See  Id. 
§  863.  He  refused  to  accept  the  mode  of  set- 
Uement  proposed  by  the  insolvent  company, 
and  attempted  the  collection  of  his  debt  by 
execution.  If  the  company  was  making  an 
unfair  and  inequitable  adjustment  among 
creditors,  or  preferring  creditors  to  his  disad- 
vantage, his  remedy  was  to  invoke  equity, 
and  have  a  recei  ver  appointed.  There  was 
no  error  in  the  charges  oi  the  court  as  speci- 
fied In  the  assignmentof  error  upon  this  sub- 
ject. 

The  court  charged  the  jury  as  follows: 
When  one  person  wrongfully  takes  cattle  of 
another,  and  places  them  with  other  cattle  so 
that  the  true  owner  cannot  identify  his  prop- 
erty, the  burden  is  upon  the  wrong-doer  to 
separate  and  identify  the  cattle,  and  unless 
he  does  so  the  true  owner  is  entitled  to  re- 
cover, not  only  his  own  cattle,  but  the  cattle 
with  which  his  own  have  been  commingled. 
This  charge  is  assigned  as  error.  It  was  in- 
tended to  apply  to  that  part  of  the  evidence 
which  plaintiffs  say  shows  that,  after  the  sher- 
iff had  levied  on  the  471  head  of  cattle  that  had 
been  received  by  the  plaintiffs,  he  afterwards 
levied  on  other  cattle  of  the  company  in  the 
same  brands,  and  mixed  them,  and  so  ren- 
dered it  impossible  to  identify  the  471  head. 
The  principle  contained  in  the  charge  is  cor- 
rect, but  whether  it  should  have  bmn  given 
in  this  case  it  is  not  necessary  to  decide ;  be- 
cause, after  the  sheriff  had  so  levied  on  and 
mixed  the  -cattle,  it  was  agreed  between 
plaintiffs,  the  company,  and  Woods  (the 
owner  of  the  residue  after  plaintiffs'  number 
had  been  token  out)  that  the  entire  lot  in  the 
hands  of  the  sheriff.  649  head,  shonld  be 
taken  by  phiintiffs  under  their  agreement  of 
settlement;  the  execution,  the  levy,  and  the 
sale  all  being  afterwards  vacated  and  set 
aside  by  thecourt.  Lang  acquired  no  rights  by 
this  levy,  nor  did  Waggoner,  the  purchaser  at 
the  sale  thert^u  iider.  It  was  abandoned  by  the 
parties,  so  the  question  as  to  the  identity  and 
ownership  by  mixing  is  unimportant.  The 
court  in  the  next  paragraph  of  the  charge 
given  correctly  instructed  the  jury  as  to  the 
ownership  of  plaintiffs  under  the  agreement 
made  after  the  levy.  The  abstract  charge  as 
v.l2s.w.no.4— 8 


to  commingling  the  cattle  could  have  had  no 
effect,  as  plaintiffs'  ownership  was  established 
byan  undisputed  agreement.  These  remarks 
will  apply  to  appellants'  twenty-third  assign^ 
ment  of  errors,  which  relates  to  the  mixing 
of  the  cattle,  and  failure  of  plaintiffs  to  plead 
title  by  such  mixing.  Plaintiffs  did  not  and 
were  not  bound  to  plead  their  title,  and  we 
have  seen  it  did  not  depend  upon  a  wrongful 
mixing,  but  upon  a  positive  agreement. 

Plaintiffs'  amended  original  and  Brst  sup- 
plementel  petition  set  up  that  defendanto 
wrongfully  took  possession  of  the  cattle  (935 
bead)  on  the  9th  day  of  October,  1885,  at 
which  time  they  were  worth  on  an  average 
816  per  head;  that  by  bad  treatment  whUe 
in  the  hands  of  defendants  the  cattle  depre- 
ciated in  value  so  that  at  the  time  the  suit 
was  brought,  on  the  22d  day  of  October,  1885, 
they  were  worth  only  $12. 50 per  head ;  that  by 
such  depreciation  plaintiffs  were  damaged  in 
the  snm  of  S3,275.50.  The  prayer  was  for  the 
recovery  of  the  cattle  and  the  damages  afore- 
said, and  for  general  relief.  The  verdict  of 
the  jury,  under  the  charge  of  the  court,  was 
for  plaintiffs  for  666  head  of  cattle,  at  916 
per  head;  whereupon  judgment  was  rendered 
reciting,  among  other  things,  that  plaintifib' 
writ  of  sequestration  had  becm  levied  on  tlie 
cattle,  and  that  they  were  replevied  by  de- 
fendant Waggoner,  and  left  in  his  possession, 
upon  his  executing  a  replevin  bond  in  the 
sum  of  $16,874,  with  L.  G.  Mayes  and  the 
defendants  Lang  and  Cobb  as  sureties,  pay- 
able and  conditioned  as  prescribad  by  law. 
It  then  proceeded  to  give  judgment  for  plain- 
tiffs against  Lang,  Cobb,  Waggoner,  and 
Mayes,  jointly  and  severally,  "tor  $9,735. 
the  value  of  said  cattle  at  fifteen  dollars  per 
bead;"  thus  estimating  the  cattle  at  649 
head,  at  815  per  head,  according  to  remittU 
tur  entered  by  plaintiffs.  The  judgment 
provided  that  if  the  cattle  and  their  increase 
were  returned  to  plaintiffs  within  ten  days 
they  should  be  credited  on  the  judgment  at 
815  per  head. 

The  appellants  insist  that  the  verdict  should 
be  set  aside,  because  there  was  no  evidence 
that  666  head  of  cattle  had  been  seized.  To 
this  it  may  be  said,  in  reply,  the  remittitur 
cured  the  error.  They  also  say  the  suit  was 
for  the  cattle,  alleged  to  be  worth  812.50  per 
head,  and  83.50  damages  to  the  cattle;  and 
the  jury  found  the  value  of  the  cattle  to  be  816 
per  head,  which  verdict  they  say  was  unau- 
thorized by  the  pleadings.  The  petition  al- 
leged that  the  cattle  were  worth  at  the  time 
of  seizure  816  per  head,  and  the  evidence 
showed  that  at  such  time  they  were  worth 
815  to  816  per  head.  Under  the  allegations 
of  the  petition,  it  was  proper  for  the  jury  to 
find  the  value  of  the  cattle  at  the  time  of 
seizure,  and  the  value  so  found  was  not  in 
excess  of  the  value  claimed  in  the  petition, 
or  in  excess  of  the  highest  value  shown  by 
the  proof.  The  judgment  was  for  so  much 
money  as  649  head  of  calUe  were  worth  at 
815  per  head,  curing  any  error  there  might 
be  in  the  verdict  under  the  proof.    The  judg- 
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ment  properly  provided  for  the  return  of  the 
cattle  to  plaintiffs  at  615  per  head.  This 
cured  any  error  in  the  form  of  the  judgment 
under  a  claim  that  It  should  have  been  for 
the  cattle  or  their  value  at  the  lime  suit 
was  brought,  and  for  damages  for  injury  to 
them  while  in  defendants'  possession.  In  a 
suit  for  specific  property,  judgment  should 
be  for  the  recovery  of  the  property  or  its 
value.  Morris  v.  Cobum,  9  S.  W.  Rep.  845; 
Blakely's  Adm'r  v.  Duncan,  4  Tex.  184; 
Cheatham  v.  Riddle,  8  Tex.  168;  Hoeser  v. 
Kraeka.  29  Tex.  450. 

W.  T.  Waggoner,  who  was  not  a  party  to 
the  suit  at  the  time  plaintiffs'  writ  of  seques- 
tration was  levied,  Wiis  in  possession  of  the 
649  head  of  cattle,  having  purchased  them  at 
the  sheriff's  sale  under  Lang's  first  levy. 
The  sheriff  allowed  him  to  retain  possession, 
upon  executing  what  is  termed  by  the  psrties 
a  "replevy  bond."  in  the  sum  of  613,000, 
with  Lang,  Cobb,  and  Mayes  as  sureties, 
"conditioned  that,  if  defendant  is  comdemned 
in  the  above-entitled  action,  [F.  M.  Daugh- 
erty  et  al.  v.  J.  J.  Lang  et  al.,]  he,  or  some 
other  person  will  return  the  above-described 
property  or  its  value  to  satisfy  the  judgment 
which  may  be  rendered  against  him.  together 
with  interest  thereon  from  date. "  This  bond 
is  sigii')d  by  J.  J.  Lang,  J.  H.  Cobb,  (by  J.  J. 
Lang.)  then  by  W.  T.  Waggoner  and  L.  C. 
Mayes.  The  style  of  the  suit  is  first  given, 
and  the  bond  is  made  payable  to  plaintiff  "F. 
M.  Daugherty  et  al."  We  do  not  know 
whether  this  instrument  was  intended  for  a 
replevy  bond,  or  the  Ixind  of  a  claimant  fur 
the  trial  of  the  right  of  property.  Waggoner 
could  not  replevy,  not  being  a  party  to  the 
suit,  and  he  made  no  claim  to  the  property 
under  oath,  as  required  by  law ;  nor  does  the 
bond  indicate  that  lie  is  claiming  it.  The 
condition  of  the  bond  is  that  the  defendant  is 
to  return  the  property,  not  Waggoner.  This 
is  altogetlier  an  anomalous  proceeding.  The 
slieriff  levies  a  writ  of  sequestration  in  the 
possession  of  one  not  a  party  defendant,  or 
in  anywise  connected  with  the  suit,  and  al- 
lows him  to  retain  possession  of  the  property 
upon  giving  l>ond  that  the  defendant  shall 
return  it.  Such  a  proceeding  is  unknown  to 
the  law.  Upon  this  bond  the  court  rendered 
a  summary  judgment  as  upon  a  claimant's 
bond  or  a  replevy  bond.  This  the  court  bad 
no  pi*wer  to  do.  It  was  not  declared  on,  and 
could  not  be  in  this  suit,  because  tliere  could 
be  no  breacli  of  its  conditions  until  this  suit 
was  at  an  end. 

After  Waggoner  was  so  allowed  to  retain 
possession  of  the  cattle  he  was  made  a  party 
defendant  by  plaintiffs,  and  was  charged  to  be 
liable  as  a  co-trespasser  with  Lang  and  Cobb. 
This  he  was,  as  a  consequence  of  his  unwar- 
ranted interference  with  the  levy  of  the  se- 
questration, aiding  Lang  to  hold  the  cattle 
for  his  second  levy  and  final  conversion;  but, 
the  bond  not  being  a  statutory  bond,  the 
court  could  not  render  a  summary  judgment 
thereon,  as  might  have  been  dune  liad  Lang 
replevied  the  cattle.    The  evidence  does  not 


show  that  J.  H.  Cobb  was  a  co-trespasser 
with  Lang;  hence  no  judgment  could  be  ren- 
dered against  liim  as  such.  We  find  there 
was  error  in  rendering  judgment  on  the  bond, 
and  that  it  should  be  set  aside  without  preju- 
dice to  plaintiffs'  right  to  sue  upon  it  here- 
after, if  its  conditions  should  be  broken. 

The  language  used  by  counsel  in  argument 
was  not  authorized  by  the  evidence,  but  we 
are  not  prepared  to  say  from  our  stand-point 
that  it  prejudiced  the  jury  against  Lang. 
There  was  evidence  to  support  the  verdict  as 
to  the  value  of  the  cattle,  and  there  is  ample 
evidence  to  show  that  there  were  649  head  of 
the  cattle  taken  by  JLiang  and  Waggoner.  The 
jury  found  that  there  were  666  head  so  taken. 
It  does  not  appear  but  that  this  was  a  mere 
mistake  in  making  the  estimate.  The  trial 
judge  had  supeiior  opportunities  to  any  we 
have  to  determine  the  effect  of  the  language 
used.  We  cannot  say  his  decision  was 
wrong  in  overruling  the  motion  for  a  new 
trial  upon  this  ground.  The  evidence  sus- 
tains the  verdict  that  Lang  and  Waggoner 
were  co-trespassers,  that  there  was  no  fraud 
in  the  sale  to  plaintiffs,  and  that  the  cattle 
were  not  subject  to  Lang's  execution.  We 
think  the  judgment  should  be  here  rendered 
upon  the  verdict  'and  remittitur  such  as 
should  have  been  rendered  by  the  court  be- 
low, viz.,  that  appellees,  plaintiffs  below, 
F.  M.  Daugherty  and  Al.  Robertson,  should 
recover  of  appellants  the  649  head  of  cattle 
upon  which  plaintiffs'  writ  of  sequestration 
was  levied,  as  described  by  the  return  of  the 
sheriff  thereon,  and  as  described  in  plaintiffs' 
petition,  and  all  costs  incurred  in  the  district 
court;  and,  if  the  cattle  cannot  be  forthwith 
had,  that  the  appellees  recover  of  appellants 
Lang  and  Waggoner  the  sum  of  $9,735,  the 
value  thereof  as  assessed  by  the  jury,  after 
deducting  amount  remitted,  and  8  per  cent, 
interest  per  annum  thereon  from  the  14th 
day  of  May,  1886.  the  date  of  the  rendition 
of  the  judgment  below,  and  all  costs  in  the 
district  court.  The  defendants  J.  H.  Cobb 
and  L.  C.  Mayes  should  be  dismissed  from 
the  suit,  with  their  costs  in  the  district  court 
Appellees  should  lie  adjudged  to  pay  all  costs 
of  this  appeal. 

Station,  G.  J.  Report  of  the  commis- 
sion of  appeals  examined,  their  opinion  adopt- 
ed, and  the  judgment  reversed,  and  rendered 
in  accordance  with  said  opinion. 


AoAHS  et  al.  v.  OOOK. 
(Supreme  Court  of  Texas.    June  4, 1889.) 

JCDiaiAX  SaI.118 — ^RlVEBSAI.  OF  JUSOIOIKT. 

When  a  judgment  of  mortgage  foreclosure  is  on 
appeal  affirmed  as  to  the  sum  foond  due,  but  re- 
versed in  80  far  as  it  directs  the  sale  of  certain 
laud,  the  effect,  as  to  such  land,  is  to  destroy  the 
title  of  the  mortgagee,  acquired  at  a  sale  before 
the  reversal  under  process  Issued  on  the  judgment 
and  directing  the  sale  of  the  land  decreed  to  be 
covered  by  toe  mortgage.  Including  the  land  in 
question. 

Appeal  from  district  coort,  Medina  oonnty 
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Bimpaon  <£  James,  tor  appellants.  8.  B. 
Eatley,  TarleUm  <£  Keller,  and  Denman  A 
FranhUn,  for  appellee. 

Stayton,  G.  J.  The  parties  to  this  ap- 
peal have  made  an  agreed  case,  under  rule 
59,  and  caused  same,  with  briefs,  to  be  print- 
ed, wliich  entitles  it  to  precedence.  The  two 
tracts  of  land  in  controversy  belonged  to 
Henry  Castro  on  and  prior  to  June  30,  1852, 
and  so  continued  until  after  December  24, 
1854,  unless  his  title  was  divested  by  pro- 
ceedings between  those  dates,  which  will  be 
hereafter  stated.  Prior  to  June  30,  1852, 
John  H.  lilies  was  prosecuting  in  the  district 
court  for  Bexar  county  a  suit  against  Henry 
Castro,  in  which  be  sought  to  recover  a  debt 
due  to  him  by  Castro,  and  to  foreclose  two 
mortgages  held  by  him  to  secure  it.  All  the 
lands  on  which  lilies  sought  foreclosure  were 
situated  in  Medina  county.  The  two  tracts 
in  controversy,  and  many  others  on  which 
DUps  sought  foreclosure,  were  not  embraced 
in  either  of  the  mortgages,  but  he  claimed 
that  they  should  be  substituted  for  lands  so 
embraced,  in  pursuance  of  a  verbal  agree- 
ment which  be  claimed  had  been  made  be- 
tween himself  and  Castro.  On  June  80, 
1852,  a  judgment  was  rendered  in  favor  of 
lilies  for  $20,228,  with  foreclosure  of  raort- 
gnge  as  asked  by  him.  That  judgment  stat- 
ed what  lands  were  covered  by  the  mortgages 
and  what  lands  were  substituted,  and  direct- 
ed the  sale  of  all,  in  so  far  as  necessary  to 
discharge  the  judgment  in  favor  of  lUies. 
The  judgment  then'  proceeded  as  follows: 
"And  it  is  further  ordered,  adjudged,  and 
decreed  by  the  court  that,  in  case  the  pro- 
ceeds of  the  sale  of  the  foregoing  lands  should 
prove  insuflScient  to  pay  the  amount  of  this 
judgment,  with  interest  and  costs  in  the  sum 
of  twelve  thousand  five  hundred  dollars  prin- 
cipal, and  the  furtlier  sum  of  five  thousand 
two  hundred  and  twenty-eight  dollars  and 
forty-three  cents  interest  on  said  debt  until 
paid,  and  also  the  further  sum  of  two  thou- 
sand five  hundred  dollars  and  costs,  without 
interest  on  the  sum  of  twenty-five  hundred 
dollars,  with  stay  of  execution  on  the  sum  of 
six  thousand  dollars,  until  the  defendant 
lilies  shall  have  filed  a  bond  in  the  sum  of 
nine  thousand  dollars,  with  approved  security, 
or  shall  have  filed  such  a  release  or  evidence 
of  the  payment  or  cancellation  of  the  drafts 
for  fourteen  and  sixteen  thousand  francs  as 
alluded  to  in  the  parties'  pleading,  said  stay 
of  execution  shall  continue  to  exist  until 
such  bond  or  release  are  approved  by  the 
judge  and  filed  in  the  district  clerk's  office  of 
Bexar  county,  then  that  execution  shall  issue 
against  all  the  goods,  chattels,  lands,  and 
tenements  of  said  Castro,  to  pay  and  satisfy 
the  balance  which  may  remain  due  and  un- 
paid. And  that  this  judgment  operate  as  a 
general  lien  upon  all  the  real  property  and 
slaves  of  said  Castro  situated  in  the  county 
of  Medina,  from  the  date  of  its  registration 
in  said  ooanty,  and  in  the  county  of  Bexar 
from  date  hereof.    And  it  is  further  ordered, 


adjudged,  and  decreed  that  the  said  John  H. 
lilies  do  recover  of  said  Henry  Castro  his 
reasonable  costs  in  this  behalf  expended." 
On  June  8,  1853,  a  writ  was  issued  from  the 
district  court  of  Bexar  county,  directed  to 
the  sherifiF  of  Medina  county,  which  con- 
tained a  full  description  of  the  several  tracts 
of  land  on  which  mortgage  had  been  declared 
and  foreclosure  decreed,  which,  except  as  to 
the  description  of  lands  thereby  directed  to 
be  sold,  was  as  follows: 

"The  State  of  Texas,  County  of  Bexar— 
To  the  Sheriff  of  Medina  County,  Greeting: 
Whereas,  John  H.  lilies,  on  the  25th  day  of 
June,  A.  D.  1852,  at  our  district  court,  hath 
recovered  against  Henry  Castro,  of  Castro- 
ville,  in  Medina  county,  the  sum  of  seven- 
teen tliousand  seven  hundred  and  twenty- 
eight  dollars  and  forty-three  cents,  with  in- 
terest thereon  from  the  said  25th  day  of  June, 

1852,  until  paid,  and  also  the  further  sum  of 
two  thousand  and  five  hundred  dollars  and 
costs  of  suit;  and  whereas,  by  said  judg- 
ment, there  was  a  decree  of  foreclosure  of 
mortgage  on  the  following  lands  belonging 
to  said  Henry  Castro,  to-wlt:  •  •  •  These 
are  therefore  to  command  yon  that  of  the 
mortgaged  lands  above  set  forth  and  de- 
scribed you  proceed  to  sell  a  sufBoient  qnan- 
tity  to  pay  the  full  amount  of  this  execution, 
together  with  your  legal  fees  and  commis- 
sions for  collecting  the  aforesaid  amount; 
and  that  you  have  this  writ  at  the  clerk's  of- 
fice of  said  court  on  or  before  the  return-day 
hereof,  certifying  how  you  have  executed  the 
same.  Witness:  Jqhn  M.  Carolam,  Clerk 
of  the  District  Court,  and  seal  of  said  court 
at  San  Antonio,  this  8th  day  of  June,  A.  D. 
1858.  [Sbal.]  J.  M.  Carolan.  Cl'k  D.  C. 
B.  Co.    By  Tro  Ward,  Deputy." 

In  pursuance  of  this  writ  the  lands  were  all 
sold  by  the  sheriff  of  Medina  county  on  July 
5, 1853,  under  a  recited  levy  of  date  June  10, 

1853.  Whether  lilies  bought  all  the  lands 
described  in  the  judgment  and  writ  is  not 
made  to  appear  by  the  agreed  statement,  but 
he  bought  the  lands  in  controversy,  for 
which  he  bid  $130.  The  entire  amount  of 
sales  was  93,695.40,  for  which  lilies  receipt- 
ed to  the  sheriff  on  July  11,  1858.  The 
judgment  was  recorded  in  Medina  county 
some  time  in  the  month  of  July,  1853, — 
whether  before  or  after  the  sale  made  by  the 
sheriff  does  not  appear.  The  sheriff  made  a 
deed  to  Diies,  and  after  the  return  of  the 
writ  under  whicli  the  sales  were  made  an  ex- 
ecution issued,  on  which  was  credited  the 
sum  realized  on  the  sale.  Within  two  years, 
but  after  the  sales  referred  to  were  made, 
Castro  prosecuted  a  writ  of  error,  without 
supersedeas  bond,  on  which  this  court  ren- 
dered the  following  judgment: 

"  Thursday,  December  24, 1854.  This  cause 
came  on  to  be  beard  on  the  transcript 
of  the  record  of  the  court  below,  and,  the 
same  being  inspected,  it  is  ordered,  adjudged, 
and  decreed  that  the  judgment  of  the  court 
below  be  modified  and  rendered  here;  and 
this  court,  proceeding  to  render  such  judg- 
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ment  as  the  court  below  should  have  ren- 
dered, it  is  ordered,  adjudged,  and  decreed 
that  the  judgment  and  decree  of  the  court  be- 
low, 80  far  as  it  relates  to  the  sum  due  to  lilies 
and  his  cost,  be  affirmed;  and  it  is  further 
ordered,  adjudged,  and  decreed  that  so  much 
of  the  decree  of  the  court  below  as  decrees 
the  sale  of  the  specific  land  described  in  the 
two  deeds  of  conveyance  to  lilies  nnd  Wurz- 
bach  in  satisfaction  of  the  money  decreed  to 
be  due  to  lilies,  as  far  as  it  goes,  be  affirmed. 
It  is  also  affirmed  so  far  as  it  directs  execu- 
tion in  favor  of  lilies  for  any  balance  re- 
maining due  to  him  after  the  sale  of  the  land 
specified  in  the  mortgage  deeds;  and  it  is  fur- 
ther ordered,  adjudged,  and  decreed  that  so 
much  of  the  judgment  of  the  court  below  as 
directs  the  scde  of  lands  not  described  in  the 
deeds  of  mortgage,  but  substituted  in  lieu 
of  a  part  of  the  lands  so  described,  be,  and 
the  same  is,  reversed.  And  it  is  further  or- 
dered, adjudged,  and  decreed  that  so  much 
of  the  decree  of  the  court  below  as  directs  a 
lien  on  other  lands  belonging  to  Castro,  the 
plaintifF  in  error,  not  included  in  the  mortgage 
deeds,  be  reversed,  annulled,  and  held  for 
naught;  and  it  is  further  ordered  that  the  de- 
fendant in  error  recover  of  the  plaintiiT  in 
error  his  costs  in  this  court,  as  well  as  in  the 
court  below,  expended,  and  this  decision  be 
certified  below  for  observance."  Castro  v. 
Ulies,  13  Tex.  229. 

Neither  lilies  nor  Castro  conveyed  this  land 
until  long  after  the  judgment  by  the  supreme 
court.  Appellants  claim  the  land  in  controver- 
sy by  mesne  conveyanc|s  under  Castro  since 
the  supreme  court  decree,  and  appellee  under 
lUies  since  said  date.  Appellee  &  in  posses- 
sion. 

The  agreement  as  to  question  of  law  to  be 
decided,  and  of  other  facts  on  which  to  base 
a  decree,  is:  "Bid  John  H.  lilies  acquire 
title  to  the  two  surveys,  Nos.  131  and  132, 
District  No.  1,  in  controversy,  by  virtue  of 
the  deed  from  the  sheriff  of  Medina  county 
to  said  lilies  under  this  judgment,  record 
thereof,  and  sale  as  shown  ?  If  so,  this  judg- 
ment may  be  affirmed.  If  not,  this  judg- 
ment may  be  reversed  and  rendered  for  ap- 
pellants for  the  land  in  controversy,  and  the 
rental  value  of  said  sarveys,  (320  acres,)  at 
5  cents  per  acre  per  annum  from  March  29, 
1884,  and  allowing  appellee  the  value  of  im 
provements  in  good  faith  thereon,  in  the 
sum  of  6200,  and  fixing  the  value  of  the  land 
at  two  dollars  per  acre. "  If  the  judgment  in 
favor  of  lilies  had  been  reversed  in  toto,  un- 
der the  rule  followed  in  this  state,  which 
seems  to  be  generally  adopted,  there  could  be 
but  little  controversy  as  to  the  rights  of  the 
parties.  The  general  question  as  to  the  ef- 
fect of  reversal  of  a  judgment,  after  proper- 
ty has  been  sold  under  it  and  bought  by  the 
person  in  whose  favor  the  judgment  was 
originally  rendered,  was  considered  in  Stroud 
V.  Casey,  25  Tex.  755,  and  it  was  said:  "Tlie 
consequence  is  that  the  reversal  of  the  judg- 
ment puts  an  end  to  the  title."  Freem. 
Judgm.  §§  481,  482.  To  the  same  effect  are 


the  following  cases:  Marks  v.  Cowlea,  61  Ala. 
302;  Delano  v.  Wilde.  11  Gray,  17;  Gott  v. 
Powell,  41  Mo.  420;  Beynolds  v.  Harris,  14 
Cal.  678:  Hubbell  v.  Broad  well,  8  Ohio,  127; 
Bryant  v.  Fairfield,  51  Me.  159;  Galpin  v. 
Page,  18  Wall.  373.  It  would  seem  to  be  a 
useless  formality  to  institute  proceedings  to 
have  declared  the  purchaser's  claim  invalid, 
when  the  effect  of  the  reversal  is  to  declare 
invalid  the  proceedings  through  which  such 
a  purchaser  sought  to  acquire  title.  It  was 
suggested  in  Reynolds  v.  Hosmer,  45  Cal. 
629,  that  the  owner  after  reversal  may,  at  bis 
election,  either  have  the  sale  set  aside  and  be 
restored  to  the  possession,  or  have  his  action 
for  damages.  We  do  not  understand  that 
the  court  intended  in  that  case  to  hold  that 
in  such  a  cose  it  was  necessary  for  the  own- 
er, after  reversal,  to  take  any  steps  to  avoid 
a  sale;  for  in  that  case  an  application  was 
made  in  the  circuit  court  to  set  aside  a  sale 
on  reversal  of  the  judgment  under  which  it 
was  made,  which  was  refused,  and  it  was 
contended  that  this  was  an  adjadication  that 
the  sale  was  valid,  but  the  supreme  court 
said:  "We  do  not  think  so.  When  the  su- 
preme court  reversed  the  judgment  of  the 
circuit  court,  and  adjudged  that  the  plaintiff 
had  no  lien  on  a  portion  of  the  canal,  and  its 
mandate  was  filed  in  the  lower  court,  show- 
ing those  facts,  the  judgment  was  reversed, 
whether  the  lower  court  afterwards  made 
any  order  confirming  its  judgment  to  that  of 
the  supreme  court  or  not.  If  the  plaintiffs 
have  any  rights  here,  they  come  from  the  re- 
versal by  the  supreme  court,  and  not  from 
any  subsequent  action  or  want  of  action  by 
the  circuit  court."  In  that  case  the  owner 
of  property  sold  before  reversal  brought  suit 
for  damages,  and  not  for  the  land  sold,  and 
in  such  a  case  it  may  be  that  the  owner  ought 
to  be  held  to  have  ratified  the  sale  and  the 
power  of  the  officer  who  made  it. 

The  judgment  establishing  the  sum  due  to 
niies  having  been  affirmed,  it  is  contended 
that  the  judgment  was  in  so  far  valid,  and 
that  the  process  issued  under  it  conferred  hiw- 
ful  power  on  tlie  sheriff  to  make  the  sale.  It 
is  further  contended  that  the  objections  raised 
to  the  validity  of  the  sale  amount,  at  most, 
only  to  irregularities.  The  court  rendering 
the  judgment  imving  jurisdiction  of  the  par- 
ties and  subject-matter,  a  sale  made  to  a. 
stranger  before  reversal,  under  the  process 
issued,  would  have  passed  title  not  subject  to 
be  defeated  by  subsequent  reversaL  As  be- 
tween Castro  and  lilies,  however,  the  process 
issued  could  confer  on  the  officer  who  made 
the  sale  no  powor  other  than  such  as  the  judg- 
ment gave,  and  the  extent  and  character  of 
this,  as  between  them,  must  depend  on  their 
rights,  as  ascertained  and  declared  by  the 
judgment  rendered  in  this  court  on  writ  of 
error.  That  judgment,  in  effect,  declared  that 
the  land  in  controversy  could  not  legally  be 
sold  on  such  process  as  was  issued  and  exe- 
cuted. The  statutes  in  force  at  the  time  pro- 
vided what  the  judgment  or  decree  for  the 
foreclosure  of  a  mortgage  should  be,  as  well 
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as  for  the  further  procedure,  and  the  judg- 
ment and  process  issued  under  it  are  such  as 
were  appropriate  for  the  enforcement  of  a 
specific  lien.  Pasch.  Dig.  art.  1480.  That 
statute  required  the  judgment  to  direct  an  or- 
der of  sale  to  issue  to  the  sheriff,  directing 
Mm  to  sell  the  mortgaged  property,  and  it 
was  only  in  the  event  that  the  same  could  not 
be  found,  or  should  not  sell  for  a  sum  suffi- 
cient to  pay  the  judgment  and  costs,  that  pro- 
cess was  authorized  to  issue  under  which  other 
property  might  be  seized  and  sold  to  satisfy 
the  judgment.  If  the  writ  under  which  the 
land  in  controversy  was  sold  had  contained  a 
command  to  the  sheriff,  in  the  event  the 
mortgaged  property  did  not  sell  for  enough 
to  satisfy  the  judgment  and  costs,  then  to 
levy  upon  and  sell  other  property  sufficient 
for  that  purpose,  it  might  be  held  that  the 
sale  was  valid,  and  the  issuance  of  such  pro- 
cess before  the  mortgaged  property  was  sold 
and  found  insufficient  only  an  irregularity. 
The  process,  however,  contained  no  such  com- 
mand, but  required  the  sale  of  the  property 
in  controversy  absolutely,  if  necessary  to  sat- 
isfy the  judgment,  and  thus  cut  off  the  right 
of  Castro  to  point  out  other  property,  as  he 
would  have  been  entitled  to  do  under  the  law, 
after  the  property  really  mortgaged  had  been 
sold  and  found  insufficient.  Id.  art.  3775. 
It  is  said  that  "if  the  land  in  controversy,  and 
in  fact  all  said  substituted  lands,  bad  been 
sold  under  an  ordinary  execution,  directing 
the  sberifl  to  sell  any  and  ail  lands  of  Castro 
to  satisfy  said  judgment,  instead  of  under 
said  writ,  directing  sale  of  the  lands  therein 
described,  the  sale  would  have  passed  title  to 
lilies. "  If  this  proposition  be  conceded,  and 
if  it  oould  be  admitted  that,  under  a  judgment 
foreclosing  a  mortgage  and  directing  the  spe- 
dSc  property  to  bi  sold  for  its  satisfaction, 
an  ordinary  execution  could  be  issued,  levied, 
and  property  sold  under  it,  before  a  sale  of 
the  mort^^aged  property,  this  would  not  re- 
lieve appellee  from  the  difficulty  that  meets 
her.  The  officer  bad  no  such  writ,  and  could 
only  do  that  under  the  process  held  by  him 
which  it  commanded,  had  the  judgment  un- 
der which  it  issued  been  entirely  lawful.  In 
Uaapin  v.  Emmons,  47  Mo.  308,  it  appears 
tliat  under  the  statutes  of  Missouri,  as  in 
.  many  of  the  other  stiites,  when  &flert  faeias 
has  been  levied  but  returned  without  sale,  a 
veTiditioni  exponas  may  issue,  directing  the 
sale  of  the  property  levied  on,  and,-  in  the 
event  that  be  deemed  not  sufficient  to  satisfy 
the  jadgment,  commanding  the  sheriff  to 
seize  and  sell  other  property.  A  writ  issued, 
directing  the  sale  of  property  seized  under  the 
writ  returned,  but  omitting  the  command  to 
seize  and  sell  other  property  in  the  event  the 
uiHoer  deemed  the  former  levy  insufficient. 
The  former  levy  did  not  embrace  a  tract  of 
land,  but  the  sheriff,  under  the  last  writ, 
levied  upon  it  and  sold;  and,  in  a  contest 
growing  out  of  this,  it  was  claimed  that  the 
sheriff  waa  clothed  with  the  same  power  as 
though  the  command  to  make  an  additional 
levy,  if  necessary,  had  been  inserted  in  the 


writ.  The  court,  however,  said:  "This  prop- 
osition runs  counter  to  all  our  ideas  of  the 
powers  and  duties  of  sheriffs.  It  has  always 
been  considered  that  he  was  but  the  execu* 
tlve  officer  of  the  court,  bound  to  obey  its  law- 
ful commands,  and,  in  executing  a  writ,  that 
he  must  look  to  the  face  of  it  for  the  extent 
and  boundary  of  his  duties  and  his  powers. 
It  does  not  matter  what  writ  might  have  been 
issued,— to  what  writ  the  party  was  entitled 
by  law,  if  he  had  chosen  to  sue  it  out.  When 
it  is  issued  and  placed  in  the  officer's  hands, 
his  only  duty  is  to  see  what  are  its  commstnds, 
and,  if  he  finds  them  within  the  authority  of 
the  court,  he  must  ol>ey  them.  But  he  can- 
not gro  l>eyond  those  commands,  or  question 
their  regularity.  If  he  is  ordered  merely  to 
sell  certain  property,  the  order  gives  him  no 
authority  to  seize  and  sell  any  other  proper^ 
ty."  Quinn  v.  Wis  wall,  7  Ala.  645;  Canaday 
▼.  Nuttall,  2  Ired.  Eq.  265;  Alleraong  t.  Al- 
lison, 1  Hawks,  325;  Dunn  v.  Nichols,  68  N. 
G.  109.  In  Reynolds  v.  Harris,  14  Cal.  678, 
it  appeared  that  a  court  having  jurisdiction 
of  the  parties  and  subject-matter  entered  a 
judgment  foreclosing  mortgages,  into  which 
entered  an  improper  order  as  to  the  manner 
of  sale  in  foreclosure.  A  question  arising  as 
to  the  validity  of  a  sale  made  under  the  judg- 
ment before  its  reversal,  it  was  held  that  the 
reversal  destroyed  the  title  acquired  by  an  as- 
signee of  the  judgment,  who  purchased  un- 
der it,  and.  In  disposing  of  the  question,  it 
was  said:  "  We  see  no  difference  between  the 
total  reversal  of  the  judgment  in  that  case, 
so  far  as  this  question  is  concerned,  and  a 
partial  reversal;  for  the  effect  of  the  reversal 
was  to  declare  that  this  sale,  as  ordered  by 
the  decree  of  the  court  below,  was  improperly 
so  ordered,  and  that  the  sale  should  have  been 
made,  by  the  law  of  the  land,  in  a  different 
manner  in  substance  and  in  fact." 

Before  the  reversal  of  the  judgment  ob- 
tained by  lilies,  the  sales  made  under  the 
process  issued  not  having  realized  a  sum  suf- 
ficient to  satisfy  it,  execution  issued  and  was 
levied  on  other  property  of  Castro,  which  was 
sold,  and  in  a  controversy  as  to  that  it  was 
claimed  that  the  sale  under  execution  was  in- 
valid on  the  ground  that  the  mortgaged  prop- 
eity  had  not  been  first  sold,  and  on  the  fur- 
ther ground  that  the  reversal  of  the  judg- 
ment vacated  all  sales  made  under  it.  In  dis- 
posing of  that  case  it  was  held  "that  all  the 
mortgaged  lauds  included  in  thedecree.and  all 
which  by  the  judgment  of  this  court  were  sub- 
ject to  seizure  and  sale  under  the  decree,  were 
first  sold.  The  judgment  was  not  supersed- 
ed upon  prosecuting  the  writ  of  error.  It 
was,  therefore,  an  authority  for  the  Issuance 
of  execution,  and  it  cannot  affect  the  title  of 
the  purchaser  at  the  sale  that  property  was 
not  sold  under  the  decree  to  which  the  de- 
fendant in  execution  tiad  no  title,  and  upon 
which  the  decree  could  not  legally  operate, 
or  which  was  not  legally  subject  to  seizure 
and  sale  on  execution  under  thedecree. "  Cas- 
tro V.  lilies,  22  Tex.  496.  The  facts  on  which 
the  rights  of  the  parties  to  this  action  depend 
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were  before  this  court  when  the  decision  in 
the  case  last  referred  to  was  made,  and  we 
have  in  it  a  recognition  of  the  fact  that  the 
property  in  controversy  was  not  subject  to 
seizure  and  sale  under  the  decree  of  foreclos- 
ure, although  it  would  have  been  on  execu- 
tion issued  on  the  general  judgmentfor  mon- 
ey. Xo  right  existed  under  the  judgment  to 
have  any  particular  land  sold,  other  than  such 
as  was  embraced  in  the  mortgages;  and  the 
judgment  of  this  court,  which  declared  this, 
swept  away  all  claim  of  lilies  founded  on  the 
sale  made  under  process  issued  only  to  carry 
out  the  decree  of  foreclosure.  After  reversal 
so  much^of  the  decree  as  directed  the  sale  of 
land  nut  embraced  in  the  mortgages,  as  be- 
tween the  parties  to  it,  was  as  though  it  had 
never  been  entered ;  and  process  issued  under 
it,  as  between  sucli  parties  and  those  claim- 
ing through  them  by  conveyance  made  after 
reversal,  cannot  stand  on  other  ground  than 
does  the  decree. 

It  is  urged  that  UUes  acquired  a  lien  on  the 
land,  and  that  for  this  reason  sale  made  un- 
der the  process  i8sue<i  should  be  sustained. 
That  no  lien  was  given  by  the  decree  was  de- 
cided, (Castro  V.  lUies,  13  Tex.  236,)  and 
that  none  was  acquired  by  registration  of  the 
judgment  is  clear.  Had  a  lien  been  acquired 
in  either  of  these  ways,  we  do  not  see  that 
this  would  in  any  manner  affect  the  question 
involved  in  this  case.  No  facts  are  shown 
which  would  operate  as  an  estoppel  between 
Castro  and  lilies,  or  between  their  vendees. 
The  judgment  of  the  court  below  will  be  re- 
versed, and  here  rendered  for  appellants,  in 
accordance  with  the  agreement  of  the  parties. 
It  is  so  ordered. 


BOMNKB  et  al.  9.  Heakne. 

(Supreme  Court  of  Tetat.    June  as,  1889.) 

KilLBOAS    C0BPOBl.TI0Na  —  APPOIKTMBXT  Ot  Rt- 

OBrfBBB— Vkndb. 

1.  Rev.  St  Tex.  art.  1198,  {  81,  proyldes  that 
snits  against  railroad  corporatlonB  may  be  brought 
in  any  county  in  whlcb  the  railroad  extends  or  is 
operated.  Act  April  Si,  1887,  provides  that  if  the 
property  sought  to  be  put  into  the  hands  of  a  re- 
ceiver ia  a  corporation  whose  property  lies  within 
the  state,  the  suit  to  "have  a  receiver  appointed 
shall  be  brought  in  this  state  in  the  county  where 
the  principal  offloe  of  said  oorporation  is  located. " 
BeUU  that  the  district  oourt  of  S.  county,  through 
which  the  road  of  a  railroad  oorporation  extend^ 
had  authority  to  appoint  a  receiver  for  such  corpo- 
ration, though  the  principal  otBoe  of  the  corpora- 
tion was  in  A  county. 

2.  One  O.  broaght  an  action  in  debt  against  a 
railroad  corporation  in  S.  county.  A  stockholder 
of  the  oorporation  intervened,  and  asked  the  ap- 
pointment of  a  receiver.  Persons  claiming  to  be 
creditors  also  intervened,  and  asked  for  a  receiver. 
On  the  application  of  the  stockholder  a  receiver 
was  appointed.  Q.  obtainedjudgment.  The  Inter- 
vening stockholder  withdrew  its  plea  of  interven- 
tion, and  on  motion  of  Q.  the  receiver  was  con- 
tinued. Fending  this  litigation  an  application  for 
a  receiver  was  made  in  the  district  court  of  anoth- 
er county.  Held,  that  the  jurisdiction  of  the  court 
of  S.  county  dated  from  the  first  application,  and 
the  receiver's  authority  was  derived  from  his  first 
appointment,  aud  the  withdrawal  of  the  interven- 
ing stockholder  did  not  vacate  the  receivership, 
but  it  oontinued  on  application  of  the  plaintiff. 

3.  If  such  proceedings  were  erroneous,  they 


were  not  void,  and  the  possession  of  the  receiver 
Is  legal,  and  ho  cannot  oe  dispossessed  at  the  suit 
of  another  receiver  appointed  afterwards  by  an- 
other court  of  00  ordinate  iurisdiction. 

Appeal  from  district  court.  Anderson 
county. 

This  was  a  suit  by  John  R.  Hearne  against 
T.  R.  Bonner  and  J.  M.  Eddy  to  recover  pos- 
session of  the  road  and  property  of  the  Inter- 
national &  Great  Northern  Railroad  Company, 
such  possession  being  held  by  the  latter  as 
receivers  of  said  road  and  property,  appoint- 
ed by  successive  decrees  of  the  district  court 
of  Smith  county,  Tex.,  on  February  16. 
March  11,  and  March  30,  1889.  John  R. 
Hearne  claimed  the  property  as  receiver  ap- 
pointed l>y  decrees  of  the  district  court  of 
Anderson  county,  made  April  15  and  29, 1889. 
Case  was  tried  before  tlie  court  without  a 
jury,  and  judgment  rendered  In  favor  of 
Hearne  and  against  Bonner  and  Eddy  for 
possession  of  said  railroad  and  property. 
Motion  for  new  trial  overruled.  Defendants 
appeal. 

A.  H.  VfillU,  W.  8:  Uemdon,!.  M.  Durtr 
oan,  and  H.  Chilton,  for  appellants.  Bur- 
net <t  Haya  and  Qregg  <£  Reevet,  for  appel- 
lee. 

Gaines,  J.  This  action  was  brought  In 
the  district  court  of  Anderson  county  by  ap- 
pellee, as  receiver  of  the  International  St 
Great  Northern  Railroad  Company,  appoint- 
ed by  a  decree  of  that  court,  to  recover  pos- 
session of  the  property  of  that  corporation  in 
the  bands  of  appellants,  as  receivers  appoint- 
ed by  a  decree  of  the  district  court  of  Smith 
county.  The  case  was  submitted  below  to 
the  judge  without  a  jury,  who  filed  the  fol- 
lowing as  his  conclusions  of  law  and  fact: 
Conclusions  of  Fact:  "The  facts  are  of  rec- 
ord, and,  so  far  as  they  affected  the  rulings 
made  and  judgment  rendered  upon  the  trial 
of  this  cause,  are  undisputed.  I  shall  state 
only  the  facts  upon  which  the  judgment  is 
based.  (1)  It  appears  from  the  record  that 
plaintiff  claims  title  to  the  possession  of  the 
International  &  Great  Northern  Railroad  and 
its  properties  by  virtue  of  orders  of  the  dis- 
trict court  of  Anderson  county  appointing 
and  qualifying  him  as  receiver  of  such  prop- 
erty. (2)  That  defendants  assert  right  to 
the  possession  of  the  same  property  unde; 
prior  orders  of  the  district  court  of  Smith 
county,  constituting  them  receivers  thereof. 
(3)  It  appears  affirmatively  from  the  record 
of  the  proceedings  in  the  district  court  of 
Smith  county,  resulting  in  the  appointment 
of  defendants,  that  the  property  sought  to  be 
placed  in  their  hands  was  and  is  tliat  of  a 
railroad  corporation  organized  and  acting  un- 
der the  laws  of  Texas,  and  whose  property 
was  and  is  situated  in  this  state;  and  that  at 
the  time  such  proceedings  were  instituted, 
and  when  the  various  appointments  of  de- 
fendants were  made,  such  corporation  bad 
Its  principal  office  established,  not  in  Smith 
county,  but  in  Anderson  county."  Conclu- 
sions of  Law:   "From  these  facts  I  conclude 
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— Plrtt,  that  the  district  court  of  Smith 
countTliHd  not  jurisdiction  to  mnlce  tlte  ap- 
pointment of  receivers  as  attempted,  and  tliat 
its  orders,  iin<ler  which  defendants  claim, 
are  void ;  and,  second,  that  l<he  district  court  of 
Anderson  county  did  have  jurisdiction  to 
mal<e  the  appointment  of  receiver,  and  that, 
bv  virtue  of  its  orders  appointing  liim,  plain- 
tiff was  invested  with  the  right  to  the  pos- 
session, control,  and  manag<'ment  of  tlie 
property  sued  for,  and  is  therefore  entitled 
to  recover  it  from  the  possession  of  defend- 
ants." 

If  the  conclusion  of  the  court  bplow  that 
the  district  court  of  Smith  county  did  not 
have  jurisdiction  to  apfioint  a  receiver  of  the 
property  of  the  corporation  be  correct,  then 
the  judgment  below  should  be  atSrmed ;  for 
if  the  appointment  be  void,  the  appellants  are 
in  possession  of  the  property  without  author- 
ity of  law,  and  appellee  is  entitled  to  recover 
it.  If,  on  tlie  other  liand,  tlie  court  of  Smith 
county  had  authority  to  make  the  appoint- 
ment, then  the  appointment  of  appellants 
must  be  held  valid,  and  their  possession  of 
the  property  legal,  and  the  property  must  be 
considered  in  the  custody  of  the  court  which 
appointed  them,  and  not  subject  to  be  inter- 
fered with  by  the  action  of  any  court  of  co- 
ordinate jurisdiction.  The  determination  of 
the  question  depends  upon  the  construction 
of  section  18  of  the  act  of  the  twentieth  leg- 
islature concerning  receivers,  approved  April 
2,  1887.  The  section  reails  as  follows:  "If 
the  property  sought  to  be  placed  in  the  hands 
of  a  receiver  is  a  corporation  whose  property 
lies  within  this  state,  or  partly  within  this 
state,  then  the  action  to  have  a  receiver  ap- 
pointed shall  be  brought  in  this  state  in  the 
county  where  the  principal  oflBoe  of  said  cor- 
poration is  located." 

The  question  is.  was  it  the  Intention  of 
the  legislature  in  the  enactment  quoted  to 
take  from  all  courts  in  the  state  the  power  to 
appoint  a  receiver  of  the  property  of  a  corpo- 
ration except  those  in  which  the  principal 
office  of  the  company  is  situated,  or  merely  to 
confer  upon  the  corporation  the  privilege  of 
having  receivers  of  their  effects  appointed  in 
the  county  of  their  general  office?  It  is  con- 
tended on  behalf  of  appellee  that  tlie  inten- 
tion was  to  deny  power  absolutely  to  all  but 
the  one  court,  and  it  is  insisted  that  there  are 
considerations  of  public  policy  underlying 
the  statute  which  make  this  intention  ap- 
parent. It  is  argued  that  in  passing  the  act 
under  consideration  the  legislature  had  prom- 
inently in  view  the  appointment  of  receivers 
of  railroad  companies,  and  that  the  injustice 
and  inconvenience  which  had  resulted  from 
the  appointment  of  receivers  of  such  corpo- 
rations at  places  remote  from  their  general 
offices  were  recognized  by  the  legislature,  and 
were  sought  to  be  remedied  by  the  statute. 
It  is  claimed  that  by  the  appointment  uC  re- 
ceivers in  the  county  of  the  general  office  of 
a  coruoration  fraud  may  be  prevented,  and 
that  the  affairs  of  the  corporation  will  be 
manased  'more  to  the'  interest  of  the  nubiic  at 


large.  The  fallacy  of  the  argument  consists 
in  tl>e  assumption  of  the  premises  upon  which 
it  is  based.  Dries  it  tend  to  prevent  fraud 
between  the  managers  and  lien  creditors  of  a 
railroad  company,  in  the  appointment  of  a 
receiver,  to  nquire  absolutely  that  no  oonrt 
shall  appoint  him  except  a  court  of  the  county 
in  which  the  principal  office  of  the  company 
is  situated?  If  so,  how  does  it  prevent  it? 
If  the  managing  officers  of  such  a  corporation 
and  its  bondliolders  conspire  together  to  place 
its  property  in  the  hands  of  a  receiver,  why 
cannot  this  be  as  speedily  and  effectually  ac- 
complished in  any  one  court  as  in  another? 
We  see  nothing  in  the  requirement  as  to 
venue  to  prevent  such  a  result.  Then,  again, 
let  as  ask  in  what  way  does  a  provision  that 
a  receiver  shall  be  appointed  by  a  court  of 
the  county  in  which  the  company's  principal 
office  is  located  tend  to  subserve  the  public 
interest?  If  the  requirement  was  that  the 
receiver  should  be  a  resident  of  that  county, 
or  should  abide  or  make  his  office  in  ths 
county  daring  the  term  of  bis  appointment, 
we  could  see  some  reason  for  it.  But  such 
is  not  the  requirement  of  the  statute.  It 
merely  provides  that,  if  the  property  lies 
within  this  state,  the  receiver  shall  be  a  bona 
flde  citizen  and  qualified  voter  in  tlie  state. 
Laws  2Uth  Leg.  p.  120,  g  2.  Hence  it  fol- 
lows that  it  is  not  true,  as  the  appellee'^  ar- 
gument seems  to  imply,  that  the  law  was  in- 
tended to  secure  the  appointment  of  a  re- 
ceiver resident  in  the  county  of  the  principal 
olBce  of  the  corporation.  There  is  nothing 
in  the  law  to  liave  prevented  the  district 
court  of  Smith  county,  if  it  had  jurisdiction, 
from  appointing  appellee,  nor  to  preclude  the 
district  court  of  Anderson  county  from  ap- 
pointing appellants.  Looking  at  the  statute 
from  another  stand-point,  we  do  not  see  a 
reason  why  the  legislature  may  have  deemed 
it  proper  to  confer  upon  railroad  companies 
the  privilege  of  being  proceeded  against  for 
the  appointment  of  receivers  of  their  prop- 
erty  in  the  counties  of  their  principal  offices 
only.  We  do  not  concur  in  the  proposition 
that,  in  fixing  the  venue  of  ordinary  suits,  a 
purpose  is  manifested  to  disregard  their 
rights  or  to  embarrass  them  in  the  defense  of 
actions  brought  against  them.  In  determin- 
ing the  yenue  of  such  suits  it  was  the  duty 
of  the  legislature  to  consider  the  rights  and 
interests  of  the  citizens  as  well  as  those  of 
the  companies,  and  to  so  frame  the  law  as  to 
afford  the  former  a  fair  opportunity  to  prose- 
cute and  maintain  their  actions,  and  in  such 
a  manner  as  not  unreasonably  to  embarrass 
the  companies  in  making  their  defenses.  It 
is  a  necessary  incident  to  the  operation  of  a 
railroad  that  claims  for  injuries  to  persons 
and  property,  for  loss  and  damage  to  goods 
in  transit,  as  well  as  for  many  other  wrongs, 
arise  all  along  its  line  of  road.  These  claims 
are  frequently  small  in  amount.  It  results 
from  this  state  of  affairs  ^hat  if  each  claim- 
ant was  required  to  bring  his  suit  in  the 
court  of  the  county  where  the  principal  office 
of  the  company  is  situated,  it  would  in  many 
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cases  work  a  practical  denial  of  justice.  The 
expense  of  prosecuting  tiieir  suits  in  a  dis- 
tant forum  would  preclude  many  poor  men 
with  just  claims  from  litigating  their  rights, 
and  in  cases  where  the  demands  were  small 
would  make  it  folly  for  those  who  are  pe- 
cuniarily able  to  attempt  their  enforcement 
in  the  courts.  The  practical  result  of  the 
statute  as  it  exists  is  almost  universally  to 
cause  the  action  to  be  brought  at  some  place 
on  or  very  near  the  company's  line,  where  it 
may  make  its  defense  at  comparatively  little 
expense.  Section  21  of  article  1198  of  the 
Revised  Statutes  reads  as  follows:  "Suits 
against  any  private  corporation,  association, 
or  joint-stock  company  may  be  commenced 
in  any  county  in  which  the  cause  of  action 
or  a  part  thereof  arose,  or  in  which  such  cor- 
poration, association,  or  company  has  an  agen- 
cy or  representative,  or  in  which  its  principal 
office  is  situated,  and  suits  against  a  railrund 
corporation  •  *  *  may  also  be  brought 
in  any  county  through  or  into  which  the  rail- 
road of  such  corporation  extends  or  is  op- 
erated." It  seems  to  us  that  in  thus  depart- 
ing from  the  general  policy  of  the  statute, 
manifested  by  the  requirement  that  gives  to 
a  defendant  tiie  privilege  of  being  sued  in  the 
county  of  his  residence,  the  legislature  has 
carefully  weighed  the  rights  of  the  railroad 
companies  as  well  as  those  of  the  citizens, 
and  have  restricted  the  privilege  of  the  for- 
mer no  further  than  the  demands  of  justice 
required.  It  follows  that  in  our  opinion  the 
assumption  that  the  legislation  upon  this 
subject  manifests  an  unfriendly  spirit  to- 
wards corporations  cannot  be  maintained, 
and  that  the  argument  that  section  13  of 
the  act  of  1887  is  to  be  construed  as  if  im- 
bued with  the  same  spirit  falls  to  the  ground. 
We  repeat,  then,  that  there  does  not  appear 
a  good  reason  why  it  may  have  been  thought 
proper  to  restrict  the  operation  of  section  21 
of  article  1198,  quoted  above,  and  to  confer 
upon  corporations  the  privilege  of  being  sued 
for  the  appointment  of  receivers  in  the  coun- 
ties of  their  principal  olflces  only.  In  such 
actions  the  reasons  for  extending  the  venue 
to  other  counties  no  longer  exist. 

Suits  for  the  appointment  of  receivers  are 
from  the  very  nature  of  the  case  infrequent, 
and  the  plaintifiFs  are  ordinarily  aljundantly 
able  to  prosecute  their  actions  as  well  in  the 
proper  court  of  the  county  of  the  defendant's 
principal  of&ce  as  in  any  other  forum.  There 
being  no  reason  for  restricting  the  privilege 
of  the  defendant  in  such  cases,  there  is  good 
reason  why  there  should  be  a  return  to  the 
general  policy  of  the  venue  statutes,  and  to 
require,  if  the  defendant  shall  so  demand, 
that  suits  for  the  appointment  of  a  receiver 
of  a  corporation  shall  be  brought  only  in  the 
county  of  its  principal  office,  which,  by  anal- 
ogy of  law,  is  the  county  of  its  residence. 
TI>erefore,  if  we  look  to  the  reason  and  spirit 
of  the  law  under>  consideration,  they  would 
indicate  rather  that  by  section  13  the  legis- 
lature intended  to  confer  a  privilege  upon  the 
defendant  than  that  it  intended  absolutely  to 


deprive  any  district  court  of  the  state  of  the 
power  and  jurisdiction  to  appoint  a  receiver 
in  the  event  the  defendant  waived  the  ques- 
tion of  venue.  Recurring,  then,  to  the  lan- 
guage of  section  13,  if  the  act  stood  alone, 
if  there  were  no  other  statutes  in  pari  mar 
teria,  if  there  were  no  authoritative  construc- 
tions of  similar  statutes,  and  if  there  were 
no  constitiUional  restrictions  in  the  way, 
it  might  be  held  that  the  construction  claimed 
by  appellee  is  correct.  The  language  "shall 
be  brought  *  *  *  in  the  county  where 
the  principal  office  of  said  corporation  is  lo- 
cated," when  literally  construed,  implies  that 
it  shall  not  be  brought  elsewhere.  But  we 
have  had,  and  still  have,  statutes  fixing  the 
venue  of  causes,  not  less  mandatory  and  not 
less  plain  in  their  terms,  which  have  l>een 
construed,  not  to  deprive  any  district  court 
of  the  jurisdiction  conferred  by  the  constitu- 
tion, but  merely  to  confer  a  privilege  upon 
the  defendant  to  confer  the  jurisdiction  to  the 
courts  of  the  counties  specified  in  the  statute. 
The  counsel  for  appellee,  with  all  their  in- 
dustry and  research,  have  cited  us  to  no  case 
in  this  court  in  which  a  contrary  ruling  has 
been  made.  In  De  La  Vega  v.  League,  64 
Tex.  214,  it  is  said:  "Our  statutes  in  force 
at  the  time  the  reconvention  was  tiled  pro- 
vided that  suits  for  the  recovery  of  land 
should  be  brought  in  the  county  where  tlie 
land,  or  a  part  thereof,  is  situated.  This  is 
one  of  the  exceptions  to  the  general  rule  re- 
quiring suits  to  be  brought  in  the  county  of 
the  defendant's  residence.  This  require- 
ment is  not  a  matter  that  affects  the  juris- 
diction of  the  district  courts  over  the  subject- 
matter  of  controversies  about  the  title  or  pos- 
session of  lands.  Every  district  court  in  the 
state  has  cognizance  of  such  suits.  The  re- 
quirement as  to  the  county  in  which  the  suit 
may  be  brought  is  a  mere  personal  privilege 
granted  to  the  parties,  which  may  be  waived 
like  any  other  privilege  of  this  character." 
The  language  of  the  act  referred  to  in  the 
opinion  is:  "(11)  In  cases  where  the  recov- 
ery of  land  or  damages  thereto  is  tlie  object 
of  a  suit,  in  which  cases  suit  must  be  in- 
stituted where  the  land  or  a  part  thereof  is 
situated."  Pasch.  Dig.  art.  1423.  The  same 
ruling  w&s  made  in  Ryan  v.  Jackson,  11  Tex. 
391,  and  was  subsequently  approved  in  Mor- 
ris V.  Runnells,  12  Tex.  176.  In  Cavanaugh 
v.  Peterson,  47  Tex.  206,  Chief  Justice  Rob- 
erts says :  "  The  statute  provides  for  a  mort- 
gage on  land  to  be  foreclosed  in  the  county 
where  the  land  is  situated.  It  does  not  fol- 
low from  that  that  a  judgmentof  foreclosure 
would  be  void  if  it  was  foreclosed  in  another 
county,  the  district  court  having  general  ju- 
risdiction of  the  subject-matter.  •  •  •"  The 
principle  has  been  recognized  in  the  following 
cases:  Hutchins  v.  Chapman,  37  Tex.  612; 
Uurnley  v.  Cook,  13  Tex.  586 ;  Pool  v.  Pickett, 
8  Tex.  122;  Masterson  v.  Cundlff,  58  Tex. 
472;  Beazley  v.  Denson,  40  Tex.  416;  Lewis 
V.  Davidson,  51  Tex.  251:  Kendall  v.  Hack- 
worth,  66  Tex.  499.  The  doctrine  was  again 
very  distinctly  recognized  in  State  v.  Snyder, 
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66  Tex.  687,  as  applied  to  a  statute  which 
specially  provided  that  SQits  to  set  aside  cer- 
tain sales  of  school  landtf^  should  be  brought 
in  the  district  court  of  Travis  county.  In 
the  opinion  in  that  case  the  present  chief  Jus- 
tice says:  "District  courts,  under  the  con- 
stitution, having  jurisdiction  over  the  sub- 
ject-matter of  such  an  action,  the  state,  as 
might  any  other  plaintiff,  might  maintain 
sncfa  an  action  in  any  county  in  the  state  in 
so  far  as  jurisdiction  over  the  subject-matter 
is  concerned. "  In  cases  of  doubt  statutes  in 
pari  materia  are  to  be  construed  together. 
When  language  in  a  statute  has  been  con- 
strued by  the  courts,  and  the  same  language 
is  used  in  a  subsequent  statute  relating  to 
the  same  aubject-matter,  it  is  presumed  to 
have  been  adopted  with  the  interpretation 
precisely  placed  upon  it  by  judicial  construc- 
tion. In  view  of  the  previous  decisions  of 
oorcoarA  upon  similar  statutes  and  these 
rules  of  oonalruction,  we  do  not  hesitate  to 
hold  that  section  13  of  the  act  of  April  2, 
1887,  was  intended  to  confer  upon  corpora- 
ti<His  the  privilege  of  having  suits  for  the 
^pointnaent  of  receivers  of  their  property 
instituted  in  the  counties  of  their  principal 
offices,  and  not  deprive  any  district  court  of 
the  power  of  making  such  appointment  in  the 
event  the  corporation  failed  to  plead  its  priv- 
ilege. It  follows  that  we  are  of  opinion  that 
the  district  court  of  Smith  county  had  juris- 
diction to  appoint  the  appellants  receivers  of 
the  propeity  of  the  International  &  Oreat 
Northern  Railroad  Company  when  it  made 
its  decree  to  that  effect.  This  view  of 'the 
case  renders  it  unnecessary  to  pass  upon 
several  questions  presented  in  the  briefs  and 
arguments  of  counsel.  Since  we  hold  that  it 
was  not  the  intention  of  the  legislature  to 
deprive  the  district  courts  other  than  those  of 
the  counties  in  which  the  corporations  of  the 
state  have  their  principal  otBces  of  power  to 
appoint  receivers  of  their  property,  it  is  not 
necessary  to  decide  whether  the  legislature 
has  the  power  to  take  away  that  jurisdiction 
or  not.  Upon  that  point  we  give  no  opinion. 
Nor  do  we  decide  whether  or  not  section  13 
was  intended  to  apply  to  all  receiverships  of 
the  property  of  corporations,  or  only  to  cases 
of  insolvent  corporations  in  which  the  cor- 
poration itself  and  all  its  assets  are  taken  in- 
to the  hands  of  the  court  tor  the  purpose  of 
winding  up  its  business. 

There  is,  however,  one  other  question  raised 
by  appellee  which  it  is  necessiiry  briefly  to 
consider.  The  history  of  the  litigation  is  as 
follows:  On  the  4tb  of  February,  1889,  Jay 
Gould  brought  an  action  of  debt  against  the 
International  &  Great  Northern  Baih-oad 
Company  in  the  district  court  of  Smith 
county  for  about  the  sum  of  9450,000.  On 
the  lltb  day  of  the  same  month  the  Missouri, 
Kansas  &  Texas  liailway  Company,  claiming 
to  be  a  stockholder  of  the  former  company, 
intervened  in  the  suit,  and  asked  the  appoint- 
ment of  a  receiver.  On  the  same  day  J.  W. 
Mitchell  and  others,  claiming  to  be  creditors, 
also  intervened,  and  also  aslud  that  a  receiver 


be  appointed.  On  the  16tb  receivers  were 
appointed  upon  the  application  of  the  Mis- 
souri, Kansas  &  Texas  Company,  the  court 
being  in  doubt  as  to  its  power  to  appoint  up- 
on the  application  of  the  other  intervenors. 
They  were,  however,  permitted  to  prosecute 
their  pleas  of  intervention  in  the  suit.  On 
March  11,  1889,  Gould  obtoined  a  Judgment 
which  was  declared  a  lien  upon  the  earnings  of 
the  defendant  company.  Thereupon  the  inter- 
vening corporation  immediately  withdrew  its 
plea  of  intervention,  and  Gould  filed  a  motion 
that  the  receivers  be  continued,  which  was 
granted.  The  petition  asking  theappointment 
of  a  receiver  was  flled  in  the  district  court  of 
Anderson  county  on  March  22,  1889.  It  is 
now  insisted  that  when  the  Missouri,  Kansas 
&  Texas  Company  withdrew  its  intervention 
the  receivership  was  vacated,  and  that  the 
authority  of  the  appellants,  therefore,  dates 
from  a  period  subsequent  to  the  time  that  the  ° 
proceedings  were  commenced  in  the  Andei^ 
son  county  district  court.  It  ia  argued  that 
since  at  the  time  the  proceedings  were  insti- 
tuted under  which  appellants  hold  their  ap> 
pointment  the  suit  for  the  appointment  of 
a  receiver  had  been  instituted  in  the  district 
court  of  Anderson  county,  the  former  court 
had  lost  its  jurisdiction  of  the  subject-matter 
of  the  receivership,  and  that  therefore  appel- 
lants' appointment  is  void.  We  think,  how- 
ever, that  the  jurisdiction  of  the  Smith  coun- 
ty court  dates  from  the  first  application,  and 
that  appellants'  authority  is  derived  from  the 
first  appointment.  The  withdrawal  of  the 
intervening  corporation  from  the  suit  did  not 
vacate  the  receivership,  although  theappoint- 
ment was  made  upon  its  application.  Imme- 
diately upon  the  withdrawal  of  the  plea  of  in- 
tervention the  receivership  was  continued 
upon  the  application  of  the  plaintiff.  Whether 
these  proceedings  were  regular  or  not,  we 
need  nut  determine;  whether  they  were  er- 
roneous or  not,  we  need  not  determine.  They 
were  not  void,  and  therefore  the  possession 
of  appellants  of  the  pro]>erty  placcKl  in  their 
bands  by  the  order  of  that  court  is  legal,  and 
they  cannot  be  dispossessed  at  the  suit  of  an- 
other receiver  appointed  at  a  subsequent 
time  by  another  court  of  co-ordinate  jurisdio- 
tion. 

In  determining  this  case  we  have  individ- 
ually read  and  considered  the  numerous  able 
arguments  of  counsel,  together  with  the 
elaborate  and  well-conslder^  opinion  of  the 
learned  judge  who  tried  the  case  below,  and 
upon  consultation  have  arrived  at  the  con- 
clusion that  the  law  is  with  appellants,  and 
that  the  judgment  should  be  reversed  and 
here  rendered  for  them.  It  is  accordingly  so 
ordered. 


Wkstebn  Ukion  Telegraph  Oo.  v.  Eo- 

SALL. 

(Supreme  Court  of  Texa*.    June  14, 1889.) 

Ebrob  in  TBiLNsinTTiRa  Tbuorau— Damaobb. 
1.  Plaintiff,  who  had   purcbased  a  flock  of 
sheep,  which  he  wished  to  drive  to  hla  ranch, 
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directed  a  telegram  to  a  serrant  to  meet  him  at  a 
certain  place  and  "bring  Bhep, "  (meaning  a  aheep 
dog  on  the  ranch.)  The  meseuMe  was  delivered  so 
as  to  read  "bring  sheep."  The  servant  aooord- 
ingly  drove  plaintifTs  sheep  from  the  ranch  to 
meet  him.  In  an  action  for  damages  to  the  newly- 
purchased  sheep,  additional  expense  in  keeping 
them,  and  for  loss,  exposure,  and  injury  to  both 
flocks,  etc.,  plaintiff  alleged  that  when  he  sent  the 
dispatch  he  informed  defendant's  agent  In  charge 
of  Its  office  that  he  wanted  the  dog  to  assist  in 
driving  the  sheep  to  his  ranch.  Held,  that  defend- 
ant had  direct  notice  of  the  object  of  the  dispatch, 
and  was  chargeable  with  notice  of  all  attendant 
details,  and  liable  for  negligence  in  transmitting 
the  message. 

3.  Where  the  evidence  showed  that  plaintiff 
•ent  a  messenger  to  the  designated  place  to  meet 
the  servant,  and  give  him  further  instructions, 
but  that  the  servant  was  so  delayed  and  impeded 
by  the  sheep  from  the  ranch,  whloh  he  was  driv- 
ing, that  the  messenger  left  before  he  arrived; 
and  that  the  servant,  on  arriving  and  failing  to 
And  plaintiff,  returned  to  the  ranch,  after  a  short 
stay,  on  account  of  lack  of  provender  and  shelter 
.  for  flock  in  his  charge,  and  injuries  sustained  by 
'  the  sheep  in  the  long  journey,  it  was  not  error  to 
instruct  the  jury  that  plaintiff  might  recover  for 
loss  to  the  flock  purchased  by  him  between  the 
place  at  which  the  servant  was  to  meet  him  and 
the  ranch,  there  being  no  contributory  negligence 
in  the  servant's  failure  to  meet  him. 

Appeal  from  district  court.  Coolie  county. 

Action  b>-  R.  S.  Edsall  against  the  Western 
Union  Telegraph  Company  for  damages  for 
an  error  made  in  transmitting  a  message 
from  him  to  one  Joel'  Butler.  Judgment  for 
plaintiff,  and  defendant  appeals. 

atemmona  &  Field,  for  appellant.  Potter 
di  Huyhes,  fur  appellee. 

Hbitrt,  J.  This  suit  was  brought  by  ap- 
pellee to  recover  damages  for  the  negligent 
transmission  of  a  telegrapliic  message  by  ap- 
pellant. The  message  directed  to  be  sent 
read:  "Meet  me  immediately  with  two 
horses  at  Buffalo  Springs;  bring  Shep. " 
As  delivered  it  read:  "Meet  me  immediately 
with  two  horses  at  Buffalo  Springs;  bring 
Sheep. "  Tiie  message  was  sent  from  Gaines- 
ville, Tex.,  to  Fort  Oriffin,  Tex.,  and  from 
there  mailed  to  Throckmorton,  Tex. 

The  plaintiff  then  owned  and  had  on  his 
ranch  in  Throckmorton  county  a  flock  of 
2.500  head  of  sheep.  He  had  just  purchased 
a  flock  of  about  1,800  head  In  Cooke  county, 
which  he  proposed  to  drive  to  his  ranch  in 
Throckmorton  county.  The  message  was 
sent  on  the  20lh  day  of  Jan  uary  to  one  Joel 
Butler,  wlio  was  the  servant  of  plaintiff,  in 
charge  of  his  sheep  in  Throckmorton  county. 
"Shep"  was  a  dog  belonging  to  plaintiff,  and 
in  charge  of  fiutler,  trained  in  the  manage- 
ment of  sheep.  The  purpose  of  the  dispatch 
was  to  have  Butler  meet  plaintiff  on  the  way 
between  Cooke  county  and  Tlirockmorton 
county,  in  order  that  he  might  have  his  as- 
sistance, and  that  of  the  dog,  in  driving  the 
purchased  sheep,  known  as  the  "  WestFluck." 
to  his  ranch.  On  account  of  the  error  in  the 
dispatch,  as  delivered  to  Butler,  "sheep"  in- 
stead of  "Shep,"  Butler  at  once  drove  the 
Throckmorton,  or  ranch,  flock  of  sheep  to 
Buffalo  Springs.  It  is  charged  that  the  con- 
sequences of  tlie  mistake  ocoisioned  damage 


to  both  flocks  and  additional  expense;  that 
by  reason  of  the  greatly  longer  time  required 
for  Butler  to  reach  Buffalo  Springs  with  the 
sheep  than  it  would  have  done  with  the  dog, 
plaintiff  was  prevented  from  making conneo 
tion  or  communicating  with  him;  and  for 
the  want  of  his  assistance  and  that  of  the 
dog,  he  was  greatly  delayed  in  driving  the 
West  sheep,  and  put  to  great  additional  ex- 
pense; and  that  the  longer  exposure  of  the 
sheep,  and  the  more  inclement  weather  on 
the  last  part  of  the  route, — that  from  Buffalo 
Springs  to  the  ranch, — the  West  sheep  per- 
ished in  great  numbers;  and  tliat  by  reason 
of  the  ranch  sheep  being  taken  from  their 
range,  where  they  were  well  provided  for, 
and  driven  to  Buffalo  Springs  over  a  barren 
country,  where  they  could  not  get  feed» 
and  were  exposed  to  inclement  weather,  they 
perished  in  large  numbers;  and  besides,  those 
of  both  flocks  that  survived  were  ^eatly  in- 
jured and  lessened  in  value;  and  tbat  the  dog 
would  have  greatly  lessened  the  number  of 
hands  requir^,  and,  at  the  same  time,  have 
enabled  plaintiff  to  complete  the  drive  in  a 
shorter  time.  Judgment  was  rendered  for 
plaintiff. 

Appellant  complains  of  errors  committed 
by  the  district  court  in  not  sustaining  its  ex- 
ceptions to  plaintiff's  pleadings  on  the 
grounds — (1)  Because  they  failed  to  charge 
that  defendant  had  any  notice  of  the  object 
and  purpose  for  which  the  telegram  was 
sent,  further  than  shown  by  the  telegram, 
and,  by  it,  there  was  no  notice  that  the  dam- 
ageff  sued  for  would  follow  a  breach  of  the 
contract  in  transmitting  and  delivering  the 
telegram.  (2)  Because  they  show  on  their 
face  that,  in  acting  on  the  message  as  deliv- 
ered, there  was  such  contributory  negligence 
on  the  part  of  plaintiff's  agent  as  precludes 
a  recovery.  (3)  Because  they  do  not  show 
that  defendant  had  any  notice  that  plaintiff 
owned  any  sheep  in  Throckmorton  county; 
that  the  dispatch  did  not  give  such  notice,  and 
no  damages  from  that  cause  were  in  the  con- 
templation of  the  parties  when  they  made  the 
contract.  (4)  Because  the  item  of  9100 
damages,  or  expense  of  driving  sheep  to  and 
from  the  ranch  to  Buffalo  Springs,  ^  not  an 
element  of  damage,  because  it  was  not  in 
contemplation  of  the  parties  at  the  time  the 
message  was  accepted  for  transmission. 

Plaintiff  alleges  in  bis  petition  that  when 
the  dispatch  was  sent  "he  informed  the  agent 
of  defendant,  who  was  then  in  its  oflBce.  and 
in  charge  thereof,  that  he  wanted  to  telegraph 
to  Joel  Butler  requesting  him  to  bring  the  dog, 
and  meet  him  to  assist  in  driving  the  sheep 
purchased  by  him  in  Cooke  county  to  his 
ranch  in  Throckmorton  county."  Thisallega- 
tion  shows  that  direct  notice  was  furnished 
defendant  that  the  object  of  the  dispatch  was 
to  get  assistance  for  the  purpose  of  driving 
sheep  on  part  of  the  journey  from  Cooke  to 
Throckmorton  county;  and  the  telegram,  as 
delivered,  directing  that  the  ranch  sheep 
should  be  taken  to  Buffalo  Springs,  there  can- 
not be  a  question  of  want  of  notice  in  either 
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case.  When  notice  of  the  main  fact  was 
given,  we  think  tiie  defendant  was  obargea- 
ble  with  notice  of  every  incidental  fact  that 
would  attend  the  transactions  that  it  could 
then  have  ascertained  by  the  most  minute  in- 
qoiry.  Notice  of  the  main  purpose  was  suf- 
ficirnt  to  pat  it  upon  Inquiry  as  to  the  attend- 
ant details,  and  it  is  char^ble  with  all  it 
could  have  learned  by  such  inquiries.  This 
rule  enforced  in  all  cases  is  emphatically  ap- 
plicable to  telegraph  companies.  The  con- 
densed methods  of  expression  in  use  in  their 
business  requires  them  to  talce  notice  of 
whatever  the  dispatch  suggests,  and  if  they 
need  fuller  information  on  the  subject,  they 
should  seek  it,  and  if  they  do  not  do  so,  they 
must  h«  held,  as  we  have  suggested,  to  have 
all  the  knowledge  that  such  inquiries  could 
have  elicited.  Id  this  case,  knowledge  of  the 
fact  that  the  two  herds  were  to  be  driven  be- 
tween known  points,  at  a  stated  season  of  the 
year,  would  properly  charge  the  company 
snflteiently  with  notice  of  the  distances,  char- 
acter of  the  country,  expense  of  driving,  and 
effect  of  delay  on  the  sheep,  considering  the 
weather  and  other  things  incident  to  driving 
flocks  of  sheep  over  the  routes,  to  make  it  re- 
sponsible for  damages  growing  out  of  such 
causes  or  conditions.  We  are  unable  to  see 
in  what  consisted  negligence  on  the  part  of 
Butler,  the  servant  of  plaintiff,  in  obeying  a 
plain  command  to  him  to  take  the  tlock  of 
sheep  to  Buffalo  Springs.  The  dispatch  con- 
tained no  word  inconsistent  with  that  direo> 
tion.  ItcontainednothingtosQggestadoubt 
of  its  entire  accuracy.  If  he  had  entertained 
such  a  doubt,  he  had  no  means  of  removing 
it.  TIte  dispatch  had  been  brought  to  him 
by  mail  from  the  end  of  the  telegraph  line, 
toad,  not  having  the  means  of  immediately 
communicating  with  the  sender,  if  that  could 
have  been  required  of  him  under  any  uircum- 
stances.  be  was  under  the  necessity  either  of 
obeying  or  repudiating  it.  We  do  not  think 
it  can  be  fairly  contended  that,  under  the  cir- 
cumstances, it  was  not  his  duty  to  obey  the 
message  as  he  did. 

Appellant  comphiins  that  the  court  erred 
in  its  charges  to  the  jury  as  follows:  (1)  In 
failing  to  submit  to  the  jury  the  question  of 
notice  to  defendant  of  any  object  to  be  ac- 
complished by  the  telegram,  further  than 
shown  by  itself;  and  as  to  whether  damages 
to  the  sheep  were  in  contemplation  of  defend- 
ant when  it  received  the  telegram  for  trans- 
mission; and  in  failing  to  submit  the  question 
of  contributory  negligence.  (2)  In  cliarging 
that  plaintiff  might  recover  for  loss  on  the 
West  flock  between  Buffalo  Springs  and  plain- 
tifTs  ranch,  because  all  the  evidence  showed 
that  Butler  reached  said  destination  before 
plaintiff  did,  and  plaintiff's  loss  was  oc- 
casioned by  his  failing  to  meet  Butler  there. 
In  the  main,  these  objections  are  the  same  as 
those  raised  upon  the  exceptions  to  the  plead- 
ings, and  have  no  more  merit  in  one  view 
than  in  the  other.  Moreover,  in  so  far  as 
they  complain  of  the  omission  to  gi  ve  charges, 
— those  given  by  the  court  being  found  un- 


exceptional,— ^the^  omitted  charges,  even  if 
they  had  been  correct,  ought  to  have  been 
brought  to  the  attention  of  the  court. 

Wiih  regard  to  the  objection  to  the  charge 
as  to  damages  for  driving  the  sheep  between 
Buffalo  Springs  and  the  ranch,  based  upon 
the  evidence  that  Butler  arrived  at  the  Springs 
before  plaintiff  did,  and  that  plaintiff's  not 
finding  him  there  at  all  was  his  own  fault, 
we  think  that  on  this  point  the  evidence 
shows  that  plaintiff  sent  a  messenger  to  meet 
Butler  at  Buffalo  Springs  and  give  him  fur- 
ther instructions,  consistent  with  the  original 
purpose,  but,  on  account  of  Butler  being  im- 
peded by  the  ranch  sheep  which  he  was  driv- 
ing, he  was  greatly  delayed,  leading  to  the 
messenger's  leaving  the  destination  before  he 
reached  it.  From  the  same  cause  Butler, 
when  he  arrived  at  the  destination,  could 
get  no  information,  and  as,  for  the  want 
of  food  and  shelter,  the  sheep  under  bis  con- 
trol were  being  greatly  injured,  he,  after 
waiting  there  a  short  time,  prudently  returned 
with  the  sheep  to  the  ranch;  from  which  it 
resulted  that  he  was  not  at  Buffalo  Springs 
when  plaintiff  reached  that  point  with  the 
other  flock,  and  no  communication  was  estab- 
lished between  the  two  until  afterwards.  As 
the  record  now  stands,  owing  to  portions  of 
it  having  been  stricken  out  on  motion  of  ap- 
pellee, there  is  nothing  to  support  the  remain- 
ing assignments  of  error  discussed  in  the 
brief  of  appellant.  We  think  the  judgment 
ought  to  be  affirmed. 


Maiin  «.  Ebuet  et  ux. 

{Supreme  Coitrt  of  Texas.    Oct.  80,  1888.)* 

BaLB   of  HoMBSTIAD — EXEHPnON   OF  Pbogbbsb. 

1.  Rev.  St.  Tex.  art.  2S24,  provides  that  an  officer 
who  has  collected  money  on  ezeoation  shall  pay 
the  same  over  to  the  party  entitled  thereto  at  the 
earliest  convenience.  Article  2826  provides  a  pen- 
alty for  failure  to  do  so.  A  sheriff  had  collected 
money  due  a  husband  and  wife  on  an  execution  for 
the  sale  of  land  under  a  vendor's  lien,  and  refused 
to  pay  it  over,  alleging  that  he  had  applied  it  in 
payment  of  an  execution  against  the  husband. 
The  land  sold  under  the  vendor's  lien  was  the 
homestead  of  the  parties,  the  proceeds  of  which 
they  had  intended  to  apply  to  tbe  purchase  of 
another  homestead.  Held,  that  the  sale  of  the 
homestead,  in  the  absence  of  a  law  authorizing  an 
exchange  or  transfer  of  homestead,  was  a  volun- 
tary oonversion  of  the  exempt  property  into  money, 
wmoli  at  once  became  subject  to  execution. 

2.  Honey  made  by  the  sheriff  on  an  execution 
may  be  applied  to  the  payment  of  another  execu- 
tion whicn  he  holds  against  the  first  Judgment 
creditor. 

Commissioners'  decision.  Appeal  from 
district  court.  Wise  county. 

Gordon  <t  MoHfurray  and  Wallcux  Hen- 
dricks, for  appellant.  Charles  Sotoard,  for 
appellees. 

HoBBT,  J.  This  was  a  statutory  proceed- 
ing, instituted  under  articles  2324, 2325,  Rev. 
St.,  by  appellees  on  this  appeal,  C.  K.  and  M. 
J.  Kelsey,  against  W.  J.  Mann,  sheriff  of 

'Publication  delayed  through  failure  to  receive 
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Wise  county,  appellant,  requiring  him  to  pay 
over  money  collected  by  liim  under  an  onler 
of  Bale  issued  from  the  district  court  of  said 
^unty  in  their  favor  against  one  T.  Y.  Shil- 
ling, for  $374.60.  There  is  no  material  con- 
troversy about  the  facts  in  the  case.  Appel- 
lees recovered  a  judgment  upon  two  notes 
amounting  to  $374.60,  with  10  per  oent.'in- 
terest  per  annum,  against  Shilling,  in  tlie 
district  court  of  Wise  county,  with  a  fore- 
closure of  the  vendor's  lien  upon  the  land 
sold  by  them  to  Shilling,  it  being  their  home- 
stead at  the  time  of  the  sale  to  Shilling.  An 
order  of  sale  issued,  and  W.  A.  Huffman  be- 
came the  purchaser  at  the  sale,  paying  to  the 
sheriff,  appellant,  the  suip  of  $^0.  After 
satisfying  the  execution  and  costs,  a  balance 
remained  in  the  sheriff's  hands  of  $375.40, 
which  appellees  demanded,  and  which  appel- 
lant refused  to  pay  over,  upon  the  ground 
that  be  had  applied  it  to  valid  executions 
then  in  his  hands  against  appellee G.  E.  Eel- 
sey  and  E.  Henson,  in  favor  of  W.  A.  Huff- 
man, amounting  in  the  aggregate  to  $358.55: 
that  the  money  in  the  appellant's  hands 
was  the  community  property  of  appellees,  and 
was  subject  to  said  execution.  At  the  time 
of  the  sale  of  the  land  to  Shilling  by  appel- 
lees it  was  their  homestead,  and  it  was  tlie 
intention  of  appellees,  when  the  notes  sued 
upon  were  collected,  to  invest  the  proceeds  in 
another  home,  having  no  other  means  for 
that  purpose.  Since  the  sale  to  Shilling  of 
appellees'  home,  they  bad  taken  steps  to  ob- 
tain a  home  in  Erath  county  under  the  pre- 
emption laws,  and  caused  the  same  to  be  sur- 
veyed, but  subsequently  ascertiiined  that  the 
survey  selected  had  been  previously  located. 
Judgment  was  rendered  in  the  lower  court 
against  appellant,  Mann,  for  $375.40,  with  in- 
terest at  the  rale  of  10  per  cent,  per  annum, 
and  $90.20  damages.  This  judgment  was 
subsequently  set  aside  and  reformed,  and 
judgment  rendered  against  him  for  $375.40, 
and  costs,  and  judgment  for  the  sureties  for 
their  costs.  From  this  judgment  both  parties 
have  appealed. 

The  questions  involved  in  this  appeal  are: 
First,  whether  the  money,  $375.40,  in  the 
bands  of  the  sheriff,  xppellant,  and  collected 
by  him  under  the  order  of  sale  issued  upon 
the  judgment  in  appellees'  favor  foreclosing 
the  lien  upon  the  homestead,  was  exempt 
from  execution  and  seizure  by  reason  of  the 
fact  that  this  amount  was  the  proceeds  of  the 
sale  of  the  homestead,  and  was  intended  by 
appellees  to  be  invested  in  another  home,  they 
then  being  without  one,  except  in  so  far  as 
their  homestead  rights  might  exist  under  the 
settlement,  survey,  and  residence  in  Erath 
county  by  virtue  of  the  pre-emption  law; 
that  they  were  still  residing  upon  the  land  in 
Erath  county,  and  had  settled  upon  it  with 
the  intention  of  making  it  their  homestead. 
After  appellees  had  caused  the  survey  to  be 
made  of  the  tract  of  land  in  Erath  county, 
the  surveyor  warned  them  not  to  put  any 
valuable  improvements  thereon,  because  It 
had  been  located.    Appellees  placed  none  on 


this  land,  but  rented  and  cultivated  an  ad- 
joining tract  of  land.  No  patent  had  issued 
to  the  land  upon  the  location  prior  to  appel- 
lees', and  they  were  uncertain  as  to  the  title 
being  issued  to  them.  The  exchangree  made 
of  exempt  property  for  other  property  are  by 
law  classified  into  two  kinds,  voluntary  and 
involuntary;  the  legal  effect  of  the  former 
differing  materially  from  that  of  the  latter, 
according  to  the  principles  laid  down  and 
concurred  in  by  a  majority  of  the  American 
courts.  In  reference  to  a  voluntary  ex- 
change of  property  specifically  exempt  from 
execution  for  property  not  so  exempt,  the 
debtor,  in  such  a  case  of  a  voluntary  ex- 
change of  property,  cannot  claim  exemption 
for  the  property  received  in  exchange.  The 
reason  of  the  rule  is  said  to  be  that  "  the  law 
designates  the  species  of  property  it  exempts, 
and  does  not  allow  the  debtorto  choose  for  him- 
self in  respect  to  the  kind  or  species  of  prop- 
erty to  be  exempted.  To  permit  this  would 
be  to  substitute  the  choice  of  a  debtor  for  the 
provisions  of  the  statute.  When  exempt 
property  is  voluntarily  converted  into  money 
or  other  property,  not  also  exempt  by  law, 
the  right  is  gone.  Thomp.  Horaest.  §  750; 
Whittenberg  v.  Lloyd,  49  Tex.  642;  Schneider 
V.  Bray,  59  Tex.  670.  In  the  case  of  Wat- 
kins  V.  Blatschinski,40  Wis.  347,  it  was  held 
that  the  proceeds  of  the  sale  of  the  home- 
stead was  protected,  when  designed  in  good 
faith  to  be  applied  to  the  purchase  of  another, 
and  while  in  transition  from  one  homestead 
to  another.  But  this  decision  is  based  upon 
a  statutory  provision  with  reference  to  that 
subject  in  that  state.  We  are  not  aware  of 
any  such  statutory  regulation  in  our  state 
with  respect  to  the  proceeds  of  the  sale  of 
the  homestead.  In  the  case  before  us,  what- 
ever may  be  the  hardship  arising  out  of  the 
rule,  it  is  the  result  of  the  voluntary  act  of 
the  appellees  in  exchanging  property  fully 
protected  by  the  law  for  that  to  which  the 
law  affords  no  such  protection  as  is  claimed. 
And  we  are  therefore  of  opinion  that  money 
in  the  hands  of  the  sheriff,  collected  under  an 
order  of  sale  issued  upon  a  judgment  fore- 
closing the  vendor's  lien  upon  the  judgment 
creditor's  hothestead,  which  had  been  volun- 
tarily sold,  is  subject  to  valid  execution  in 
the  sheriff's  hands. 

Appellees — who  are  appellants  on  cross- 
appeal  —  assign  as  error  the  refusal  of  the 
court  to  allow  them  10  per  cent,  per  annum 
and  5  per  cent,  per  month  on  the  money  col- 
lected by  the  sheriff,  and  which  he  refused  to 
pay  over.  There  can  be  no  question  that 
appellees'  motion  was  in  strict  compliance 
with  the  rules  of  practice  prescribed  by  the 
supreme  court  under  this  statute.  Rev.  St. 
arts.  2324,  2325.  It  was  not  a  suit  against 
the  sheriff,  but  it  was  in  form  of  a  motion. 
The  money  was  shown  to  have  been  collected 
by  the  sheriff;  the  demand  was  made  for  pay- 
ment; and  it  was  filed  at  the  term  next  fol- 
lowing the  demand,  in  the  court  from  which 
the  order  of  sale  issued ;  but  it  was  admitted 
that  the  money  was  applied  by  the  sheriff 
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to  tbe  payment  of  regular  executions,  al- 
ready in  his  hands,  issued  upon  valid  judg- 
ments, and  tbe  return  thereof  made  by  him. 
This  confronts  us  with  the  question  whether 
money  so  in  the  hands  of  the  officer  is  sub- 
ject to  execution.  This  question  was  thor^ 
oughly  discussed  in  the  well-considered  case 
of  Hamilton  v.  Ward,  4  Tex4B56,  in  which 
a  motion  was  filed  against  the  sheritT  for 
failing  to  make  a  return  and  for  refusing  to 
pay  over  money  collected  under  an  execution. 
The  judgment  and  execution  were  in  proof, 
as  were  also  the  facts  thHt  he  had  collected 
$192.56«  and  had  applied  tbe  same  to  an  exe- 
enUon  against  the  plaintifl  and  Hamilton  in 
favor  of  Latimer  &  Bagby .  This  case  cited  is 
characterized  by  an  exhaustive  review  of  the 
leading  cases  having  reference  to  this  sub- 
ject, notably  the  cases  of  Dolby  v.  Mullins,  8 
Hampb.  437,  and  Turner  v.  I^Bndall,  1 
Crancb,  118.  The  last-named  case,  support- 
ing the  proposition  that  money  in  the  hands 
of  the  sheriff  cannot  be  levied  on  and  applied 
to  an  execution  against  the  owner  of  the 
money,  was  reviewed  by  Judge  Gbesn  in 
Dolby  V.  Mullins,  citing  Justice  Bttlleb, 
1  Term  B.  370,  (King  v.  Egginton;)  and, 
says  Judge  Wh£el£b:  "Tbe  argument  [of 
Judge  Grken]  answered,  in  every  aspect 
which  that  argument  [in  Turner  v.  Fendall] 
baa  presented  tbe  question,  with  equal  clear- 
ness of  discrimination  and  force  of  reason- 
ing, and  with  almost  the  precision  of  actual 
demonstration. "  Our  supreme  court  felt  no 
hesitancy  in  adopting  it  as  the  judgment  of 
tbe  court,  and  it  was  concluded  that  the 
sberift  had  the  right  to  appropriate  the  money 
of  the  plaintiff  in  his  hands  in  satisfaction  of 
the  execution  against  the  plaintiff,  and  tbe 
judgment  below  against  the  sheriff  was  re- 
versed and  dismissed.  In  McClane  v.  Rog- 
ers, 42  Tex.  216,  it  is  held  that  if  money 
comee  into  the  hands  of  the  sheriff  while  he 
holds  a  valid  execution  against  the  party  to 
whom  it  belongs,  be  may  no  doubt  apply  it 
in  satisfaction  of  such  execution.  To  the 
same  effect  is  the  case  of  Walton  v.  Compton, 
28  Tex.  575.  We  do  not  think  the  judgment 
against  appellant  Mann  is  authorized  under 
the  law  and  facts  in  this  case,  and  are  of 
opinion  that  it  should  be  reversed  and  tbe 
cause  dismissed. 

Stattom,  0.  J.    Opinion  adopted. 


Lion  Fibb  Ims.  Go.  v.  Stabb. 

{Supreme  Court  of  Texas.    Nov.  18, 1888.)> 

Coxninoxs  o»  Fibb  iNsraANcs  Pouct— Fa«.tJD 

— ^BVISESCI. 

1.  In  an  action  to  ocdleot  money  dne  on  a  fire 
insurance  policy,  the  clauses  of  which  provided 
titat  "any  fraud,  or  attempt  at  fraud,  or  any  false 
swearing  on  the  part  of  the  assured,  shall  cause  a 
forfeiture  of  all  claim  under  this  poller, "  if  the 
iDsnred  was  guilty  of  willful  fraud  or  faise^wear- 
ing,  the  warranty  was  broken,  and  he  could  not 
recover. 


'PabUcatioa  delayed  through  failure  to  receive 


8.  It  was  necessary  for  defendant  to  show  that 
the  fraud,  or  attempted  fraud,  or  false  swearing, 
was  willful,  and  not  the  result  of  inadvertence  or 
mistake;  but  it  was  error  to  charge  that  before 
tbe  plaintiff's  right  to  recover  was  forfeited  It 
must  appear  that  not  only  his  own  testimony,  but 
also  that  of  "  other  witnesses  produced  by  him,  was 
false  and  corrupt. " 

8.  An  insurance  policy,  containing  a  clause  re- 
quiring the  assured  to  produce  account  books  and 
vouchers  in  case  of  loss  by  Are,  is  -not  avoided  by 
failure  or  refusal  to  produce  them,  unless  tbe  poli- 
cy provides  in  express  terms  for  such  forfeiture; 
but  the  failure  or  refusal  mav  be  proven,  and  is  a 
proper  subject  of  comment  before  the  jury  as  to 
the  extent  of  tbe  loss. 

4.  The  extent  of  actual  loss  or  injury  to  tbe 
property  is  the  measure  of  damages  recoverable 
under  the  policy.  . 

5.  It  was  error  to  exclude  testimony  as  to  the 
excessive  valuation  placed  on  the  goods  Insured, 
because  the  testimony  was  that  of  a  witness  who 
was  an  employ6  of  defendant's  agent,  as  that  faot, 
if  it  could  affect  the  witness  at  all,  could  only  do  so 
as  to  his  credibility. 

6.  The  opinion.of  a  witness,  as  to  whether  the 
plaintiff's  demand  was  based  on  a  fair  valuation  of 
the  property,  was  properly  excluded. 

Gommissioners'  decision.  Appeal  from  dis- 
trict court,  Bexar  county;  Geobqk  H.Noom- 
AN.  Judge. 

Henry  P.  Drought,  for  appellant.  T.  T. 
Vander  Hoven  and  Shook  <ft  Dittmar,  for  ap- 
pellee. 

AoKEB,  J.  Frank  Starr  brought  this  salt 
on  a  policy  of  insurance  issued  by  appellant 
on  the  mtb  day  of  October,  1884,  in  the  sum 
of  61,000,  on  appellee's  restaurant,  restau- 
rant supplies,  fish-stand  and  fixtures,  house- 
hold goods,  and  wearing  apparel.  The  policy 
was  for  a  year,  and  permitted  $1,000  con- 
current insuranca  A  fire  occurred  on  tbe 
premises  on  June  23, 1885,  by  which  appellee 
alleged  that  tbe  property  insured  under  the 
policy  was  destroyed,  and  this  suit  was 
brought  in  November,  1885,  to  recover  tbe 
amount  of  the  policy.  The  value  of  the  in- 
sured property  alleged  to  have  been  destroyed 
was  laid  in  the  petition  at  64,887.  The  de- 
fenses interposed  by  appellant  necessary  to 
be  considered  on  this  appeal  were  that  the 
amount  claimed  by  plaintiff  for  bis  loss  and 
damage  was  far  in  excess  of  the  cash  value 
of  the  property  claimed  to  have  been  de- 
stroyed; that  the  claim  was  grossly  excess- 
ive  and  fraudulent  in  this:  tluit  plaintiff  did 
not  have  in  his  possession  or  on  his  premises 
the  goods  claimed  to  have  been  destroyed  or 
damaged;  that  plaintiff  claimed  that  goods 
were  destroyed  that  were  not  destroyed;  that 
the  loss  did  not  occur  from  fire  or  water,  but 
tbe  loss  incui'red  was  by  reason  of  plaintiff's 
refusal  to  comply  with  the  terms  of  the  policy, 
by  not  tak i  ng  proper  care  of  the  property  after 
the  fire;  that  plaintiff  failed  and  refused  to 
furnish  to  defendant  his  books  of  account  or 
invoices  when  demanded;  that  he  refused  to 
put  his  property  claimed  to  have  been  dam- 
aged in  a  condition  to  be  examined  and  ap- 
praised; that  plaintiff  had  been  guilty  of 
fraud,  misrepresentation,  and  false  swearing, 
whereby  the  policy  was  rendered  void.  Tbe 
trial  was  by  a  jury,  and  verdict  and  judg- 
ment rendered  for  tbe  amount  of  the  policy. 
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The  first,  sixth,  and  seventh  assignments  of 
error  relate  to  the  charge  given,  and  two  spe- 
cial charges  asked  by  appellant  and  refused. 
The  charge  given  and  complained  of  was  as 
follows:  "If  the  jury  believe  that  plaintiff 
has  willfully,  and  with  intent  to  cheat  and 
defraud  defendant,  refused  to  produce  vouch- 
ers which  he  had,  and  has  willfully  and  cor- 
ruptly sworn  falsely,  with  a  view  to  obtain 
damages  from  the  defendant  which  he  knew  be 
be  had  not  suffered  and  that  his  testimony  and 
other  testimony  produced  by  him  was  false  and 
corrupt,  with  a  view  to  defraud  defendant,  then 
the  plaintiff  has  forfeited  all  right  to  recover 
under  the  policy  sued  on . "  The  special  charges 
asked  and  refused  were  as  follows:  "(7)  If 
the  policy  of  insurance  sued  on  contains  a 
stipulation  that  the  plaintiff  shall,  if  required, 
furnish  his  books  of  accounts  and  vouchers, 
and  exhibit  the  same  for  examination,  and 
shall  also  furnish  certified  copies  of  all  bills 
and  invoices  of  the  property  insured  and 
claimed  to  have  been  destroyed,  the  originals 
of  which  cannot  be  produced;  and  if  the  jury 
find  that  the  vouchers  and  invoices  and  ac- 
count-books, or  any  or  either  of  them,  were 
demanded  by  defendant,  and  plaintiff  failed 
to  comply  with  the  demand,  and  it  was  pos- 
sible for  him  to  comply  with  it,  in  whole  or 
in  part, — then  you  will  return  a  verdict  for 
defendant."  "(9)  If  the  jury  find  from  the 
evidence  that  the  policy  of  insurance  sued 
on  contains  a  stipulation  or  agreement  that 
any  fraud,  or  attempt  at  fraud,  or  any  mis- 
representation in  any  statement  touching  the 
loss,  or  any  false  swearing  on  behalf  of  the 
assured,  the  plaintiff,  or  his  ag^nt,  in  any 
examination,  or  in  the  proof  of  loss,  or  other- 
wise, shall  cause  a  forfeiture  of  all  claim  on 
this  defendant,  and  the  pulley  shall  become 
wholly  void,  then,  if  the  jury  find  from  the 
evidentse  that  there  has  been  any  misrepre- 
sentation, fraud,  or  attempt  at  fraud,  or  false 
swearing,  or  false  statements  touching  the 
loss,  then  the  jury  will  return  a  verdict  for 
the  defendant. "  The  policy  contains  the  fol- 
lowing express  provisions:  "In  no  case  shall 
the  claim  be  for  a  greater  sum  than  the  act- 
ual damage  to  or  cash  value  of  the  property 
at  the  time  of  the  fire.  If  required,  the  as- 
sured shall  produce  books  of  account  and 
other  proper  vouchers,  and  exhibit  the  same 
for  examination,  »  *  *  and  shall  also 
furnish  original  or  properly  certified  dupli- 
cate invoices  of  all  propierty  hert^by  insured, 
whether  damaged  or  not  damaged.  Any 
fraud,  or  attempt  at  fraud,  or  any  false 
swearing,  on  the  part  of  the  assured,  shall 
cause  a  forfeiture  of  all  claim  under  this  pol- 
icy." 

A  policy  of  insurance  on  personal  property 
is  a  contract  on  the  part  of  the  insurer  to  in- 
demnify the  insured  to  the  extent  of  the  loss 
actually  sustained,  upon  such  conditions 
stated  in  the  contract  as  are  reasonable.  A 
loss  being  shown,  then  the  prime  object  of 
inquiry  is  the  extent  of  the  loss.  Ttie  amount 
of  the  policy  is  not  even  piima  facte  evidence 
uf  the  extent  of  the  loss,  for  by  the  terms  of 


the  contract  strict  and  particular  proof  of 
the  extent  of  damage  or  amount  of  loss  sus- 
tained is  required  to  be  made  by  the  insured. 
If  this  were  not  so,  unscrupulous  agents, 
more  intent  on  augmenting  their  income  by 
increased  commissions  than  considerate  <tf 
the  protection  and  security  of  their  compar 
nies,  co-operaMng  with  speculators  in  crime, 
could  bankrupt  the  insurers  and  greatly  in- 
ci'ease  the  dangers  to  the  property  of  honest 
persons  by  encouraging  willful  burnings  to 
secure  the  excessive  insurance  money. 

The  provisions  of  the  policy  just  quoted  are 
the  only  provisions  bearing  upon  the  ques- 
tions raised  under  these  assignments  of  error. 
We  do  not  find  in  the  policy  any  provision 
making  it  void,  or  denying  to  the  insured  the 
right  of  recovery,  solely  upon  the  ground  that 
he  had  refused  to  produce  books  of  account, 
vouchers,  etc.,  when  demanded  by  the  in- 
surer. The  means  provided  by  this  provision 
for  inquiring  as  to  the  amount  ot  property 
owned  by  the  insured  at  the  time  of  the  fire 
are  well  calculated  to  greatly  assist  in  arriving 
at  the  truth  upon  that  question,  and  such  re- 
fusal  might  with  propriety  be  made  the  sub- 
ject of  comment  to  the  jury;  but  the  terms 
and  provisions  of  the  policy  did  not  author- 
ize the  seventh  special  charge  asked  and  re- 
fused, and  we  think  the  court  did  not  err  in 
the  ruling  complained  of  ander  the  sixth  as- 
signment of  error. 

So  much  of  the  charge  given  and  com- 
plained of  under  the  first  assignment  as  re- 
quired the  jury  to  believe  that  not  only  the 
testimony  of  the  insured  but  "other  testimony 
produced  by  him  was  false  and  corrupt, "  be- 
fore the  right  to  recover  was  forfeited,  we 
think  was  error.  The  parties  had  expressly 
agreed  in  their  written  contract  that  "any 
fntnd,  or  attempt  at  fraud,  or  any  false  swear- 
ing, on  the  part  of  the  insured,  should  work 
a  forfeiture  of  all  claim  under  the  policy." 
This  defense  bad  been  pleaded  by  appellant, 
and  there  was  evidence  which  authorized  the 
submission  of  that  question  to  the  jury,  just 
as  stipulated  in  the  contract,  and  wn  think 
appellant  was  entitled  to  have  it  so  submitted 
without  regard  to  whether  or  not  the  other 
testimony  produced  by  appellee  was  false  and 
corrupt.  The  fraud,  or  attempt  at  fraud,  or 
false  swearing,  to  cause  a  forfeiture  of  all 
claim  under  the  policy,  must  have  been  will- 
ful, and  not  the  result  of  inadvertence  or 
mistake.  It  is  for  the  jury  to  determine 
whether  there  has  been  fraud,  attempt  at 
fraud,  or  false  swearing,  upon  the  part  of  the 
insured,  and,  it  so,  the  jury  is  to  determine, 
also,  whether  it  was  willful.  If  the  insured 
has  been  guilty  of  willful  fraud,  attempt  at 
fraud,  or  false  swearing,  the  warranty  is 
broken,  and  all  benefits  under  the  policy  for- 
feited. May,  Ins.  §§  156,  477;  Wood,  Ins. 
1^  429;  Claflin  v.  Insurance  Co.,  110  U.  S. 
«1,  S  Sup.  Ot.  Rep.  507;  Howard  v.  Insur- 
ance Co.,  4  Benio,  508. 

The  ninth  special  charge  asked  and  refused 
was  not  a  strictly  correct  charge,  as  it  went 
beyond  both  the  letter  and  the  spirit  of  the 
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provision  of  the  contract  on  which  it  was 
founded,  but  it  CHiled  the  court's  attention 
directly  to  the  error  in  the  charge  given,  and 
(he  court  should  have  corrected  the  error 
thus  pointed  out. 

Appellant  offered  to  prove  by  the  witness 
Wentworth  that  at  the  time  the  contract  of 
insurance  was  made  the  goods-  covered  by  the 
policy  were  not  worth  $51)0.  The  evidence 
was  objected  to,  "because  the  witness  was  at 
that  time  in  the  employ  of  defendant's  agent, 
and  defendant  oould  not  now  be  heard  to 
question  the  correctness  of  the  matters  set 
forth  in  the  policy."  The  objection  was  sus- 
tained, and  the  evidence  excluded,  and  this 
ruling  is  assigned  as  error.  The  fact  that 
the  witness  was  an  employ^  of  appellant's 
agents  did  not  affect  liis  competency.  If 
that  fact  could  affect  the  witness  at  all,  it 
could  do  so  only  as  to  his  credibility,  and  that 
question  was  exclusively  for  the  jury.  It  we 
rightly  comprehend  the  second  ground  of  the 
objection,  it  was  directed  against  the  evidence 
offered,  rather  than  the  witness,  and  seems 
to  have  been  predicated  upon  the  theory  that 
the  amount  of  the  policy  was  conclusive,  and 
that  the  value  of  the  goods  oould  not  be  in- 
quired into.  We  have  already  in  this  opin- 
ion decided  against  that  view,  and  from  what 
we  have  said  it  follows  that  the  court  erred 
in  excluding  the  testimony  of  the  witness 
Wentworth. 

The  tenth  nssignment  of  error  relates  to 
the  ruling  of  the  coui-t  in  excluding  an  in- 
terrogatory propounded  by  appellant  to  its 
witness  Langdron,  and  the  answer  thereto. 
The  Interrogatory  was:  "Do  you  believe  that 
plaintiff's  demand  for  recompense  for  total 
loss  of  one  thousand  doUai-s  ou  each  of  two 
insurance  policies  on  the  contents  of  his  res- 
taurant and  fish-stand  is  based  on  a  just, 
honest,  and  fair  valuation  of  the  property 
destroyed?  If  'No,'  then  state  your  reasons 
for  so  believing."  The  witness  answered, 
"Most  positively,  I  do  not;"  abd  then  g^ve, 
in  a  general  way,  his  reasons  for  the  opinion. 
Tlie  objection  was  upon  the  ground  that  "the 
witness  should  testify  to  what  he  knew,  and 
not  what  he  believed." 

We  think  tlie  court  did  not  err  in  the  rul- 
ing here  complained  of.  The  interrogatory 
called  for  the  opinion  of  the  witness,  and  be 
gave  it.  His  opinion  was  not  admissible  as 
evidence.  For  the  errors  indicated  we  are  of 
opinion  that  the  Judgment  of  the  court  be- 
low should  be  reversed,  and  the  cause  re- 
manded. 

Stayxok,  C.  J.    Opinion  adopted. 


jTuu-eb  e.  Ck)DDiKOTON  et  dl. 
(Supreme  Court  of  Texas.    June  14, 1889.) 

TKBgPASS  TO  TBT  TiTLB. 

In  an  acUon  of  trespass  to  try  title  to  two 
tracts  of  land.  It  appeared  tbat  S.,  uader  whom 
plaintlB  claimed,  held  an  Interest  of  878X  acres, 
and  B.  snd  H.,  under  whom  defendants  claimed, 
aa  nndivided  isteiest  of  766X  acres  jointly,  under 


a  certificate  granted  to  their  oommon  grantor;  that 
in  March,  1854,  the  widow  of  S.  conveyed  her  in- 
terest of  378><;  acres  to  F.,  (plaintiffs  husband,) 
who,  in  July,  1864,  located  the  certificate  upon  the 
804-acre  traet  In  dispute  in  his  own  name  as  as- 
signee, and  also  upon  the  452  V-acre  tract  in  April, 
1855,  in  like  manner;  but  the  field-notes  of  this 
last  survey,  as  filed  in  the  general  land-offlce  In 
May,  1855,  showed  that  the  words  "F.,  as  assignee 
of"  had  been  crossed  out.  In  April,  1857,  the 
the  transfer  of  B.  and  M.'s  interest  in  the  certifi- 
cate was  filed  in  the  land-office  with  the  field-notes, 
and  in  June,  1871,  patents  to  both  the  tracts  in 
controversy  were  issued  to  them  as  assignees  of 
the  common  grantor.  Held,  that  defendants  were 
entitled  to  the  possession  of  the  452^-acre  tract 
under  the  patent,  in  the  absence  of  clear  and  con- 
vincing proof  of  plaintiiTs  equitable  right  thereto. 

Appeal  from  district  court,  Fannin  county. 

Trespass  by  Elvira  A.  Fuller,  as  executrix 
of  the  will  of  Calvin  J.  Fuller,  deceased, 
against  Mary  A.  Coddington,  to  try  the  title 
to  two  tracts  of  land  containing  804  acres  and 
452f  acres,  respectively.  Judgment  was  ren- 
dered for  plaintiff  for  the  304-acre  tract,  and 
for  defendants  for  the  other  tract.  Plaintiff 
appeals. 

R.  B.  Semple,  for  appellant.  Bramlette 
<£  Steger  and  Taylor  <fi  Qallotoay,  for  appel- 
lees. 


Oaikes,  J.  This  was  an  action  of  trespass 
to  try  title,  brought  by  appellant,  as  the  ex- 
ecutrix of  the  will  of  Calvin  J.  Fuller,  de- 
ceased, to  recover  two  tracts  of  land  lying  in 
Fannin  county,  which  were  located  and  pat- 
ented by  virtue  of  a  certificate  granted  to  one 
Thomas  Stalcup  for  2.910  acres  of  the  public 
domain.  Ou  the  4th  of  August,  1845,  Stal- 
cup conveyed  to  Bice  Smith  and  Hugh  Bra- 
ley  each  an  undivided  interest  of  756f  acres 
in  the  certificate,  and  on  the  same  day  a  like 
interest  to  W.  T.  Braley  and  Eli  Merrill, 
jointly.  Subsequently,  Hugh  Braley  located 
his  interest  in  the  certificate;  but  nether  his 
rights  nor  the  land  located  by  him  are  in  any 
manner  involved  in  this  controversy.  The 
remaining  640  of  the  certificate  was  conveyed 
by  Stalcup  to  C.  J.  Fuller  after  the  location 
of  the  land  in  controversy,  and  was  located 
by  him  on  a  tract  of  land  in  Grayson  county. 
It  is  conceded  by  both  parties  that  neither . 
that  transfer  nor  location  in  any  manner  af- 
fects the  merits  of  this  suit.  The  testimony 
shows  that  Hioe  Smith  died  in  1844,  which  is 
presumed  to  be  a  mistake,  since  the  transfer 
of  Stalcup  to  him  is  dated  in  1845.  He  left 
a  widow  and  children.  His  widow  conveyed 
her  interest  in  the  certificate,  amounting  to 
378i  acres,  to  G.  J.  Fuller  on  the  18th  of 
March,  1854.  Fuller  acquired  no  other  in- 
terest in  the  certificate  until  the  lands  in  con- 
troversy were  located.  On  July  17,  1854, 
lie  located  the  certificate  upon  the  304-acre 
tract  in  his  own  name  as  assignee.  On  April 
30,  1855,  he  located  the  other  tract  in  con- 
troversy  in  the  same  manner.  The  field- 
notes  of  the  latter  survey  in  the  surveyor's 
o£Bce  recite  that  the  survey  was  made  foi 
"Calvin  Fuller,  assignee  of  Thomas  Stalcup. " 
In  the  copy  of  the  field-notes  of  this  survey 
filed  in  the    general  land-offloe,  the  won^ 
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"Calvin  Fuller,  assignee  of  appear  to  have 
been  originally  written,  but  to  have  been 
crossed  out.  These  ileld-notes  were  filed  in 
the  general  land-oflSce,  May  12,  1855,  and  on 
April  22,  1857,  the  transfer  of  756«  acres  of 
the  certificate  from  Stalcup  to  W.  T.  Braley 
and  Eli  Merrill  was  filed  in  the  general  land- 
oflBce,  with  the  field-notes.  On  the  28th  June, 
1871.  patents  were  issued  to  both  tracts  in 
controversy  to  W.  T.  Braley  and  Eli  Merrill, 
as  assignee  of  Thomas  Stalcup.  The  defend- 
ants claimed  under  Braley  and  Merrill.  Aft- 
er the  land  in  controversy  was  located. 
Smith's  heirs  conveyed  their  interests  in  the 
land  to  Fuller.  The  cause  was  submitted  to 
the  court  without  a  jury,  and  judgment  was 
rendered  for  the  plaintiff  for  the  tract  of  804 
acres,  and  for  the  defendants  for  the  tract  of 
452J  acres.  The  defendants  have  not  ap- 
pealed, so  that  only  the  title  to  the  latter 
tract  is  now  in  question  before  us. 

The  trial  judge  in  his  conclusions  found 
the  facts  substantially  as  detailed  above,  and 
his  findings  of  fact  are  not  excepted  to.  It 
is,  however,  complained  that  the  court  erred 
in  concluding  that  the  location  of  the  tract 
of  456f  acres  was  made  for  Braley  and  Mer- 
rill, and  that  the  plaintiff  was  not  entitled  to 
recover  it.  We  think,  however,  tliere  was  no 
error  in  this  court's  ruling.  It  must  be  borne 
in  mind  that  the  defendants  had,  by  virtue 
of  the  patent  issued  to  Braley  and  Merrill, 
the  legal  title  to  the  land.  The  evidence  by 
which  it  was  sought  to  establish  the  plain- 
tiffs equity  consisted  miiinly  in  the  fact  that 
the  field-notes  in  the  surveyor's  office  recited 
that  the  survey  was  made  for  Fuller  as  as- 
signee. At  the  time  of  the  survey.  Fuller 
had  only  an  unlocated  balance  of  74|  acres  in 
the  certificate.  Hence  it  could  not  have  been 
made  wholly  for  him.  The  fact  that  when 
the  field-notes  were  Bled  in  the  land-offlce  his 
name  was  striclien  out,  would  indicate  that 
he  was  not  claiming  anything  under  the  sur- 
vey. It  is  true  there  is  some  evidence  tend- 
ing to  show  that  he  said  he  made  the  survey 
for  "some  heirs;"  but  he  did  not  say  the 
Smith  heiis.  There  is  also  some  evidence 
tending  to  show  that  he  may  have,  at  one 
time,  intended  to  pay  tax  on  the  land,  and 
that  it  was  known  as  the  "Fuller  Land."  after 
he  took  a  conveyance  to  it  from  the  heirs  of 
Bice  Smith.  Indeed,  his  purchase  from  these 
heirs  tends  to  show  that  he  thought  the  sur- 
vey was  made  for  them.  But  we  are  of 
opinion  that,  after  this  long  lapse  of  time,  in 
order  to  overturn  a  legal  title,  the  evidence 
adduced  to  establish  the  equitable  claim 
should  be  clear  and  convincing.  If  we  were 
permitted  to  disregard  the  fact  that  the  land 
had  been  patented  to  the  ancestors  of  tlie  de> 
fendants  for  more  than  10  years  before  the 
suit  was  brought,  we  might  conclude  that 
the  weight  of  the  evidence  showed  the  loca- 
tion was  made  for  Smith's  heirs,  and  not  for 
Braley  and  Merrill.  But  as  the  case  is  pre- 
sented to  us,  we  deem  it  only  necessary  to 
say  that  the  evidence  adduced  by  the  plain- 
tiff is  not  sufficient  to  prevail  against  the 


clear,  legal  title  to  tiie  land  which  is  shown 
to  be  in  defendants  by  the  patent  from  the 
state. '  There  is  no  error  in  the  judgment,  and 
it  is  affirmed. 


Sallow  tt  ai.  e.  Wichita  Countt. 

(Supreme  Court  of  Texa$.    Jane  14. 1889.) 

RXUBF  A0AIN8T  BXSCCTION— iKJUNCTIOir. 

Rev.  St  Tex.  art.  2874,  provides  that  no  in- 
junction shall  be  granted  to  stay  any  judgmeat  ex- 
cept 80  much  of  the  recovery  as  oompliUnant  shall 
in  his  petition  show  himself  eoultably  entitled  to 
be  relieved  against,  and  so  much  as  will  cover  the 
costs.  Defendants,  as  sureties  on  a  treasurer's 
bond,  prayed  relief  from  a  judtrment  and  execution 
against  them  on  such  bond,  on  the  ground  that  their 
attorneys  had  failed  to  show  that  they  siened  the 
bond  on  condition  that  two  other  responsible  per- 
sons should  sign  it,  whose  signatures  the  principal 
and  one  of  the  ooanty  commissioners  promised  but 
failed  to  procure,  and  that  the  bond  was  accepted 
by  the  county  commissioners'  court  without  taeir 
knowledge  that  such  signature  had  not  been  ob- 
tained. Meld  that,  as  the  defense  would  have  been 
unavailable  in  the  suit  on  the  bond,  the  proceed- 
ings on  the  judgment  wUl  not  be  enjoined. 

Appeal  from  district  court,  Wichita  county. 

Bill  in  equity  by  W.  H.  Ballow  and  W.  N. 
Barker  for  a  writ  of  injunction  to  restrain 
Wichita  county,  its  officers,  agents,  and  at- 
torney, from  selling  certain  of  their  real  es- 
tate under  an  execution  issued  on  a  judg- 
ment rendered  against  them  in  favor  of  said 
county  upon  an  official  bond  signed  by  them 
as  sureties  for  one  T.  G.  Wilson  as  county 
treasurer  of  said  county.  Judgment  was 
tendered  on  the  merits  for  defendant,  and 
the  injunction  dissolved.  From  this  judg- 
ment plaintiffs  appeal. 

W.  W.  Flood  and  Wray  <t  Stanley,  for  ap- 
pellants.   Cobb  dt  Boyd,  for  appellee. 

Henbt,  J.  T.  C.  Wilson,  as  treasurer  of 
Wichita  county,  gave  two  bonds,  on  one  of 
which  the  plaintiffs  in  this  suit  were  his  sure- 
ties. The  county  sued  upon  both  bonds. 
The  suit  to  which  plaintiffs  were  not  par- 
ties was  numbered  in  the  court  docket  108: 
the  one  to  which  they  were  parties  defend- 
ant was  numbered  109.  FlaintiffB,  Bal- 
low and  Barker,  plead  that  they  signed  Wil- 
son's bond  as  sureties  upon  condition  that 
before  it  was  used  the  signatures  of  two  oth- 
er parties  named,  who  were  then  and  are  now 
solvent,  should  be  procured  to  it;  that  they 
so  signed  at  the  instance  of  Wilson  and  one 
of  the  county  commissioners,  who  promised 
them  they  would  procure  the  additional  sig- 
natures, but  they  failed  to  do  so,  and,  with- 
out the  knowledge  of  such  failure  by  said 
sureties,  the  county  commissioners'  court  ac- 
cepted said  bond.  Default  was  made  on  both 
bonds,  and  the  county  sued  upon  both.  Both, 
suits  were  defended  by  the  same  attorneys. 
who  were  employed  by  Wilson,  who  prom- 
ised plaintiffs  that  all  defenses  should  be 
made.  The  defensive  pleadings  made  by  the 
attorneys  were  the  same  in  both  cases.  Plain- 
tiff filed  exceptions  to  the  legal  sufficiency  of 
the  defenses,  which,  having  been  argued  in 
cause  108,  were  sustained  by  the  court,  and, 
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the  proof  sustaining  plaintlfFs'  case,  judg- 
ment was  entered  in  Its  favor,  from  which 
the  defendants  prosecuted  an  appeal.  4  S. 
W.  Rep.  67. 

The  special  defense  of  plaintifTs  mentioned 
above — tliat  is,  the  failure  to  comply  with  the 
condition  that  tlie  names  of  other  sureties  to 
the  bond  should  be  procured— was  not  plead- 
ed, and  plaintiffs,  as  well  as  their  attorney, 
testifled  that  it  was  not  mentioned  to  the  at- 
torneys until  after  judgment  in  the  cause 
was  rendered.  The  attorney  for  defendant 
expressed  to  plaintiffs  his  perfect  confidence 
of  success  upon  the  defenses  pleaded,  which 
is  stated  by  one  of  the  plaintiffs  to  be  his  rea- 
son for  not  mentioning  his  peculiar  defense. 
When  judgment  was  rendered  in  cause  108, 
the  pleadings  and  facts  being  the  same,  an 
agreement  was  made  by  the  attorneys  that 
the  same  j  udgment  should  be  entered  in  cause 
109,  which  was  done  withoutintroducingany 
evidence  in  that  case,  though  the  judgment 
recited  the  proceedings  of  a  regular  trial  on 
the  facts.  An  agreement  in  writing,  signed 
by  the  attorneys,  was  filed  in  cause  109,  to 
the  effect  that  execution  should  be  stayed,  and 
the  judgment  should  abide  the  result  of  the 
appeal  in  cause  108.  This  court  afterwards 
atlirmed  the  judgment  in  cause  108,  after 
wliich  execution  was  sued  out  on  the  judg- 
ment in  109,  and  levied  upon  the  property  of 
the  plaintiffs,  who  instituted  and  now  prose- 
cute this  suit  to  enjoin  said  execution. 

The  grounds  relied  on  by  plaintiffs  are  that 
they  are  not  bound  by  their  signatures  to  the 
bond  because  of  the  non-compliance  witli  the 
conditions  on  which  they  were  procured,  and 
which,  they  claim,  vould  have  been  a  good 
defense  to  thesuit  on  the  bond.  They  charge 
that  Wilson  promised  and  they  believed  all 
their  defenses  to  that  suit  would  be  made, 
and  that  they  were  assured  by  their  attorneys 
that  tlie  defense  being  made  by  them  would 
succeed;  that  the  entry  of  judgment  in  cause 
109,  without  a  trial,  was  unwarranted  bylaw, 
it  being  in  fact  but  a  confession  of  judgment 
without  authority;  that  plaintiffs  were  in- 
formed by  their  attorneys  at  the  time  said 
judgment  was  rendered  that  cause  109  had 
been  continued,  which  they  believed,  and,  re- 
lying on  that  statement,  they  had  no  knowl- 
edge that  judgment  against  them  had  been 
rendered  until  after  the  judgment  in  cause 
108  had  been  affirmed  in  this  court.  Tliis 
cause  was  tried  before  tlie  judge,  and  judg- 
ment rendered  for  the  defendant.  We  do  not 
think  tliese  objections  are  well  taken.  The 
record  fails  to  disclose  that  plaintiffs  had  any 
right  to  rely  upon  their  attorneys  making 
such  a  defense.  It  is  clear  that  they  did  not 
communicate  to  them  that  they  had  such. 
More  than  tliat,  this  record  discloses  that  they 
bad  no  valid  defense  on  the  grounds  urgpd. 
Plaintiffs  do  not  establish  by  evidence  that  it 
was  ever  brought  to  the  knowledge  of  the 
county  commissioners'  court  that  they  signed 
the  bond  on  any  conditions,  or  with  any  resei^ 
vations.  They  only  show  that  they  expressed 
such  condition  to  tiie  treasurer  and  to  one  of 
V.12S.W.D0.4 — 1 


the  commissioners,  who  was  engaged  in  help- 
ing him  to  make  tlie  bond.  When  plaintiffs 
signed  the  bond  they  delivered  it  to  those 
parties,  and  allowed  them  to  deliver  it  to  the 
court,  and  procure  its  approval,  without  ob- 
jection. Under  this  state  of  facts  they  are 
bound  unconditionally  by  the  bond;  and  the 
defense,  if  it  had  been  made  to  the  suit  on 
the  bond,  would  have  been  utterly  unavailing. 

It  is  unnecessary  to  go  into  the  questions 
raised  as  to  the  authority  or  regularity  of  the 
proceedings  resulting  in  the  judgment  ren- 
dered in  cause  109.  If  it  was  reopened,  plain- 
tiffs do  not  show  any  defense  to  it  It  is 
proper  to  say  that  we  think  all  allegations 
imputing  want  of  good  faith  to  defendant's 
attorneys  in  cause  109  are  contradicted  by 
the  record.  Article  2874  of  the  Bevised  Stat- 
utes reads:  "No  injunction  shall  be  granted 
to  stay  any  judgment  or  proceedings  at  law 
except  so  much  of  the  recovery  or  cause  of 
action  as  the  complainant  shall  in  his  petition 
show  himself  equitably  entitled  to  be  relieved 
against,  and  so  much  as  will  oover  the  costs." 

The  judgment  is  affirmed. 


Pbidham  v.  Weddinotom  et  al. 

(Supreme  Oovrt  of  Texas.    June  18, 1889.) 

Suit  oir  Pbokissokt  Noti— Fbausulsmt  Rbfbk- 

HBKTATIONS. 

1.  Where  defeodant,  in  an  aotion  on  a  promis- 
sory note,  given  tor  stock  in  an  insolvent  oorpors- 
tlon,  alleged  that  the  agents  of  the  payee  f alseljr  rep- 
resented such  corporation  as  solvent  and  in  good 
financial  condition,  and  that,  confiding  in  the  truth 
of  these  statements,  he  made  and  delivered  said 
note,  it  was  not  error  to  permit  him  to  state  that 
he  would  not  have  purchased  the  stock  but  for  the 
representations  made  to  him. 

2.  An  instruction  to  the  jury  that  "if  one,  with 
intent  to  induce  another  person  to  enter  into  a  con- 
tract, represents  as  true  that  which  is  untrue,  and 
snx:h  person,  relying  upon  such  representations, 
acts  upon  the  same,  such  representations  are  a 
fraud,  and  the  contract  procured  thereby  cannot  be 
enforced ;  but  mere  erroneous  statements  of  opin- 
ion as  to  future  results  would  not  render  the  con- 
tract void, " — is  fully  cured  by  other  instructions 
us  to  what  particular  representations  they  must 
find  were  mside  to  defendant  that  were  untrue,  and 
Imlleved  by  him  to  be  true,  and  by  which  he  was 
induced  to  enter  into  the  contract,  before  they  could 
find  a  verdict  for  him. 

Commissioners'  decision.  Appeal  from  dis- 
trict court,  Tarrant  county. 

AnsuntpHt  by  F.  K.  Pridham,  as  receiver  of 
the  Texas  Continental  Meat  Company,  against 
W.  M.  Weddington  and  others,  upon  a  prom- 
issory note  made  by  said  Weddington  to  said 
meat  company  in  payment  for  14  shares  of 
its  capital  stock,  and  indorsed  by  the  other 
defendants.  Judgment  for  defendants,  and 
plaintiff  appeals. 

Wpnne  di  Carter,  for  appellant.  Ball  A 
McCart,  for  appellees. 

Acker,  J.  Appellant  brought  this  suit, 
as  receiver  of  the  Texas  Continental  Meat 
Company,  against  appellees  on  a  note  exe- 
cuted by  them  to  said  company  in  payment 
for  stock  in  the  company  sold  to  appellee 
Weddington.    Defendants  pleaded  failure  of 
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consideration,  and  specially  answered  tliat 
Weddington  was  induced  to  buy  ttie  stock 
and  execute  tbe  note  by  the  false  and  fraud- 
ulent representations  of  the  ofDcers  and 
agents  of  said  company,  (setting  out  the  al- 
leged representations.)  There  was  trial  by 
jury,  and  verdict  and  judgment  for  tbe  de- 
fendants. 

The  first  assignment  of  error  is:  "The 
court  erred  In  permitting  tbe  defendant 
Weddington  to  state,  over  the  objections  of 
the  plaintiff,  that  he  would  not  have  pur- 
chased the  stock  had  not  the  representations 
been  made  to  him,  because  such  statement 
was  a  oonclusion,  and  permitted  the  defend- 
ant to  decide  one  of  the  most  important  is- 
sues in  the  case."  We  do  not  think  the  state- 
ment a  mere  conclusion,  but  rather  tlie  terse 
statement  of  a  fact,  which  was  peculiarly 
within  the  knowledge  of  the  witness.  What 
particular  Influence  acts  upon  the  mind  of  an 
individual  to  induce  bint  to  perform  a  par- 
ticular act  is  known  to  hiiu  alone  until  dis- 
closed by  his  declarations  and  conduct.  If 
there  has  been  no  such  disclosure,  then  not 
only  the  best  evidence,  but  tbe  only  source 
of  information  on  the  subject,  is  the  testi- 
mony of  the  party  himself.  This  testimony, 
we  think,  would  be  none  the  less  admissible 
if  there  was  also  proof  of  declarations  and 
acts  inconsistent  with  it.  Tlie  whole  evi- 
dence should  go  to  tlie  jury,  to  be  considered 
by  them  in  deciding  the  issue  as  any  otlier 
question  of  fact.  The  assignment  is  not 
well  taken. 

The  second,  third,  fifth,  and  sixth  assign- 
ments of  error  complain  of  rulings  of  the 
court  in  excluding  evidence  offered  by  ap- 
pellant, but  the  bills  of  exception  taken  to 
the  rulings  do  not  disclose,  in  either  instance, 
what  the  proposed  evidence  was,  or  what  the 
witness  would  have  stated  in  answer  to  the 
question.  We  are  therefore  unable  to  deter- 
mine whether  tbe  rulings  were  prejudicial  to 
appellant  or  not..  He  complains  of  them ,  and 
it  is « his  duty  to  show  us  tbe  particular  in 
which  they  are  erroneous  to  his  injury.  Bee- 
man  V.  Jester,  62  Tex.  433;  Moss  v.  Cam- 
eron, 66  Tex.  413,  1  S.  W.  Bep.  177.  The 
fourth  assignment  of  error  is:  "The  court 
erred  in  permitting  the  defendant  to  prove, 
over  the  objections  of  plaintifC  as  to  the  own- 
ers and  holders  of  stock  in  the  Texas  Trans- 
purlation  Company,  the  amount  of  stock 
owned  in  said  company  by  A.  F.  Higgs,  as 
shown  by  plaintiff's  bill  of  exceptions  No. 
8."  It  appears  from  the  bill  of  exceptions  re- 
ferred to  that  the  witness  Levi,  in  answer  to 
questions  by  defendants,  testified:  "I  don't 
know  who  owned  tlie  principal  stock  of  said 
company.  D.  M.  Higgs  was  tlie  president, 
and  a  man  named  Haslet  superintendent.  I 
do  not  know  whether  or  not  Higgs  took  con- 
trol of  the  company.  He  may  have  been  one 
of  tbe  directors  of  tbe  company.  Under  the 
contract  the  transpurtatiun  company  trans- 
ported all  tbe  product  of  the  meat  coiupany. " 
■This  is  tbe  only  evidence  set  out  in  the  bill 
from  which  it  is  clear  that  the  assignment  of 


error  is  not  sustained  by  the  record.  It  ap- 
pears that  no  evidence  waa  given  as  to  who 
were  the  owners  and  holders  of  stock  in  the 
Texas  Transportation  Company,  and  it  also 
appears  that  no  evidence  was  given  as  to  the 
amount  of  stock  in  said  company  owned  by 
A.  F.  Higgs.  The  seventh  assignment  of 
error  ia :  "  The  court  eri-ed  in  its  cl^rge  to  the 
jury  wherein  it  instructed  the  jury,  in  the  ab- 
stract, that  a  person,  with  intent  to  induce 
another  to  enter  into  a  contract,  represents 
as  true  tliat  which  is  untrue,  and  the  person 
to  whom  such  representations  were  made  re- 
lies ui>on  and  acts  upon  the  faith  of  the  same, 
such  representations  would  amount  to  a  fraud, 
and  a  contract  so  procured  could  not  be  en- 
forced without  any  qualification  aa  to  the 
materiality  of  such  representations,  or  any 
distinction  astothefactspleadedandtbeproof  .  , 
offered,  and  the  jury  were  thereby  misled  • . 
and  misdirected,  and  were  piermitted  to  con- 
sider all  misrepresentations,  whether  material 
or  not,  and  under  such  instructions  allowed 
to  consider  immaterial  matter  in  finding 
fraud."  The  charge  complained  of  is  as  fol-  '  , 
lows:  "You  are  further  instructed  that  if  a 
person,  with  intent  to  induce  anotlier  to  en- 
ter into  a  contract,  represents  as  true  that  -  '* 
which  is  untrue,  and  the  person  to  whom 
such  representations  are  made  relies  upon 
the  same,  and  acts  upon  the  faith  of  same,  / 

such  representations  would  amount  to  a  ^ 
fraud,  and  a  contract  so  procured  could  not  ' 
be  enforced,  but  mere  statements  of  opinion 
as  to  future  results,  though  erroneous,  would 
not  render  a  contract  void."  Immediately 
following  this  charge,  and  in  tbe  same  con- 
nection, the  following  charges  were  given: 
"If  you  believe  from  the  evidence  that  the 
agents  of  the  plaintiff,  for  the  purpose  of  in- 
ducing the  defendant  Weddington  to  execute 
said  note,  or  purchase  tbe  stock  for  which  the 
same  was  given,  did  represent  to  said  Wed- 
dington that  the  Texas  Continental  Meat 
Company  was  a  solvent  company,  and  that 
its  financial  affairs  were  in  good  condition, 
and  that  said  Weddington  believed  said  state- 
ments, and  that,  relying  upon  the  same,  was 
induced  to  purchase  said  stock  and  execute 
said  note,  and  if  you  further  find  that  said 
statements  were  untrue,  you  should  find  for 
tbe  defendants;  or  if  you  find  that  said  Texas 
Continental  Meat  Company  was,  at  tbe  time 
said  note  was  executed,  insolvent,  and  that 
its  financial  condition  was  known  to  llie 
agents  of  the  plaintiff  selling  said  stock,  and 
that  the  said  agents,  with  intent  to  deceive 
said  Weddington,  and  thereby  induce  him  to 
purchase,  did  conceal  from  said  Weddington 
the  condition  of  said  company,  you  should 
find  for  defendant.  Unless  you  believe  from 
the  evidence  that  said  Weddington  was  in- 
duced to  purchase  said  stock  by  representa- 
tions of  the  agents  of  plaintiff  as  to  the 
financial  condition  of  said  company,  and,  fur- 
ther, that  such  representations  so  made  were 
false,  or  that  said  agents,  with  the  intent  to 
deceive  said  Weddington,  concealed  from 
him  the  true  financial  condition  of  said  corn- 
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pany,  yon  should  And  for  the  plaintiff. " 
We  think  the  defect  in  the  firat  paragraph 
of  the  charge,  against  which  this  assigfament 
is  directed,  was  fully  cured  by  the  other  in- 
structions which  we  have  quoted.  By  (he 
latter  the  jury  were  told  what  particular  rep- 
resentations they  must  find  were  made  to 
Weddington,  and  must  find  that  these  repre- 
sentations were  untrue,  and  that  appellee 
believed  them  to  be  true,  and  was  induced 
thereby  to  enter  into  the  contract  before  they 
oonld  find  a  verdict  In  favor  of  the  defend- 
ants. The  representations  which  the  charge 
required  the  jury  to  find  were  made,  were 
certainly  materiid.  Under  the  eighth  as- 
signment of  error  it  is  contended  that  the 
verdict  of  the  Jury  is  contrary  to  the  law  and 
evidence.  We  think  the  court  correctiy  gave 
\  \  the  law  to  the  jury,  and  the  verdict  is  not 
\M  against  it.  We  think  there  was  suflBcient 
^yV  evidence  to  support  the  verdict,  and  it  must 
K  Stand.  We  are  of  opinion  thHt  the  judgment 
of  the  court  below  is  correct,  and  should  be 
affirmed. 


\ 


Statton,  G.  J.  Beport  of  the  commis- 
sion of  appeals  examined,  the  opinion  adopt- 
ed, and  judgment  affirmed. 


Gates  e.  Mates. 

{Supreme  Court  vtf  Texas.   June  88, 1888.) 

CoxTtMUANOB — ScasTiTnTiow  o»  TxavTsn. 

1.  A  continuance  will  not  be  granted  because 
aa  appeal  Is  pending  in  another  suit  between  one 
of  the  parties  and  third  persons,  which,  it  is  al- 
Ie{^,  will  determine  the  questions  raised  in  the 
suit  in  which  the  oontinuance  is  asked. 

3.  A  deed  of  trust  provided  that  if  the  trustee 
refused  to  m^e  the  sale,  the  beneficiaries  could 
appoint  a  sabsUtnte.  All  of  the  beneficiaries  exe- 
cuted a  formal  appointment  of  a  substitute,  except 
one  beneflotary,  wbo  Indorsed  on  the  appointment 
a  statement  that  he  acquiesced  in  it,  but  that  all 
his  Interest  in  the  debts  secured  by  the  trust  had 
been  settled.  Held,  that  the  substitution  was,  In 
eSeot,  made  by  all  the  beneficiaries. 

Appeal  from  district  court.  Wise  county. 
Crane  <t  Trmiohard,  for  appellant.     C.  L. 
Potter,  for  appellee. 

Statton,  G.  J.  Appellant  sought  a  con- 
tinuance on  the  sole  ground  that  another  ac- 
tion was  pending  on  appeal  in  this  court  be- 
tween himself  and  others,  which  involved 
questions,  the  decision  of  which,  he  claimed, 
would  be  decisive  of  the  questions  raised  in 
this.  This  was  no  sufficient  ground  for  con- 
tinuance. 

Appellee  claims  the  land  in  controversy 
through  a  safe  made  by  a  substituted  trustee 
tinder  a  deed  of  trust,  which  provided  if  the 
trustee  therein  named  sliould  refuse,  or,  for 
any  reason,  be  unable  to  make  the  sale  in  ac- 
cordance with  the  provisions  of  that  instru- 
ment, the  benefidaries  should  have  power  to 
appoint  some  person  in  his  place,  who  should 
have  all  ^uch  powers  as  the  instrument  con- 
ferred on  tne  trustee  named  in  it.  The  trus- 
tee having  refused  to  act,  all  the  beneQclaries 
but  one  executed  in  writing  a  formal  ap- 


pointment of  L.  G.  i^Murkman  aa  trustee  by 
substitution,  and  therein  requested  him  to 
sell  the  land.  The  other  benedciary  made  on 
the  same  paper,  just  below  the  signatures  of 
the  others,  the  following:  "I  agree  to  the 
above  substitution,  and  acquiesce  in  the 
same,  but  further  acknowledge  and  state 
that  all  interests  of  mine  in  the  debts,  secured 
by  said  trust,  have  been  settled,  and  I  have 
no  further  interest  therein.  This  October 
20,  1884.  J.  G.  Cabpentbb."  When  the 
paper  appointing  the  substituted  trustee  was 
offered  in  evidence,  appellant  objected  to  it 
on  the  ground  tliat  the  substitution  whs  not 
made  by  all  the  beneficiaries.  The  substitu- 
tion WHS,  in  effect,  made  by  all  the  beneflci- 
aries.  The  land  having  been  sequestrated, 
and  replevied  by  appellant,  the  court  below 
rendered  judgment  against  him,  and  the  sure- 
ties on  his  bond,  for  $172.20,  for  rent  while 
the  land  was  in  his  possession,  and  for  the 
judgment,  which  was  for  the  land  as  well  as 
for  damages.  Principal  and  sureties  appealed. 
Appellee  suggests  delay,  and  the  judgment 
of  the  court  below  will  be  affirmed,  and  10 
per  cent,  on  the  same  adjudged  to  appellee 
will  be  awarded  to  Urn  as  damages  for  delay. 
It  is  so  ordered. 


White  et  at.  v.  Boone  «t  al, 
{Supreme  Court  of  Texas.  Nov.  IS,  1888.}* 
LSasb  bt  Fabtmbrship. 
Defendants,  as  partners,  leased  certain  land 
of  plaintiff  for  three  years,  and  made  cash  pay- 
ments thereon  at  diiiereut  times.  Some  three 
months  thereafter  one  of  the  partners  (W.)  retired, 
and  the  two  remaining  partners  assumed  all  liabili- 
ties, and  notioethereof  wasduly  published.  At  the 
end  ot  the  first  year  a  balance  of  $1,896  was  due 
on  the  rent,  for  which  the  new  firm  gave  their 
note,  but  nothing  was  said  about  W.,  and  no  re- 
lease given  as  to  him  by  plaintiff.  At  the  end  of 
th  e  second  year  the  new  firm  gave  up  the  land,  being 
unable  to  pay  the  rent,  andplalntin  rented  it  to  a 
third  person.  Held,  that  W.  was  not  discharged 
from  his  liability  for  the  rent  by  the  acceptance  of 
the  note  of  the  new  firm  untU  the  antTenaer  of  the 
land  by  plaintiff's  consent.  <  . 

Commissioners'  decision.  Appeal  from 
district  court,  Montague  county;  F.  £.  Fimeb, 
Judge. 

Action  by  Mary  A.  Boone  and  others 
against  White,  Barefoot  &  Bryant,  as  co- 
partners, for  the  balance  due  for  rent  of  cer- 
tain land  leased  by  them  for  three  years  for 
pasturage.  Judgment  was  rendered  for 
plaintiffs,  and  defendants  appeal. 

Stephens,  Matlock  A  Herbert,  for  appel- 
lants. Ben.  F  Turner,  R.  Cobb,  and  Potter 
di  Hughes,  for  appellees. 

CoiiLARD.  J.  The  questions  in  this  case 
arise  upon  the  following  state  of  facts:  Mrs. 
Mary  A.  Boone,  owning  a  one-half  undivided 
interest  In  pasture  lands  in  Clay  county, 
leased  the  same  on  the  16th  of  April,  1883, 
to  White,  Barefoot  &  Bryant,  partners  in 
cattle  business,  at  $2,496  per  year,  for  three 


'Publication  delayed  through  failure  to  receive 
copy. 
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years,  one-half  of  which  was  to  be  paid  at 
the  beginning  of  the  year,  and  the  remainder 
at  the  end  of  the  year.  C^h  pHyments  were 
made  along,  but  at  the  end  of  the  Brst  year 
there  was  dne  61,896.  In  July  or  August, 
1883,  White  sold  out  to  the  other  partners, 
who  assumed  all  the  liabilities  of  the  busi- 
ness, and  ran  the  same  under  the  style  of 
Barefoot  &  Bryant.  Barefoot  made  all  the 
negotiations  with  Mrs.  Boone,  who  was  his 
relative.  At  the  end  of  the  year  he  came  to 
Mrs.  Boone,  estimated  the  amount  then  due 
for  the  first  year,  and  gave  her  the  note  of 
the  new  Arm  for  the  same;  not  having  the 
money  to  pay  it.  Mrs.  Boone  was  not  able 
to  state  whether  she  knew  at  the  time  that 
White  was  out  of  the  firm,  but  the  fact  and 
terms  of  dissolution  had  heon  published  in 
the  papers.  At  the  time  the  note  was  given 
nothing  was  said  about  White;  no  agreement 
was  made  as  to  him,  and  no  release  given. 
The  note  of  Barefoot  &  Bryant  was  given 
merely  for  the  balance  due  at  the  end  of  the 
first  year.  She  says  that  she  took  it  as  col- 
lateral, but  Barefoot  testifies  that  nothing 
was  said  about  its  being  collateral.  At  the 
end  of  the  second  year  Barefoot  informed  her 
that  they  could  not  keep  the  pasture  for  the 
full  term  of  the  lease  because  they  were  not 
able  to  pay  for  it, — asked  her  to  take  it  l>ack, 
which  she  did,  and  rented  it  to  another  per- 
son. White  testified  that  Mrs.  Boone  came 
to  his  store  after  she  bad  taken  the  pasture 
back,  and  before  the  suit  was  brought,  and 
asked  liim  to  tell  her  how  she  could  get  her 
money  out  of  Barefoot  &  Bryant,  and  asked 
him  to  assist  her,  and  said  nothing  about  his 
paying  the  money.  Mrs.  Boone  denied  the 
fact  in  her  testimony.  In  all,  before  siiit, 
there  had  been  paid  on  the  contract  $2,548. 
Under  these  circumstances,  White  claims 
that  the  taking  of  the  note  from  Barefoot  & 
JBryant  changed  the  original  contract,  and  re- 
leased him  from  all  liability  on  it.  A  retir> 
ing  partner  is  not  discharged  from  existing 
liabilities  of  the  copartnership,  nor  from  any 
unexpired  lease  made  before  retirement. 
The  fact  that  the  remaining  partners  have 
agreed  with  him  to  pay  tli  debts  and  exon- 
erate him  from  all  liabilit.es  upon  a  lease  or 
other  executory  contract,  would  not  aSect 
the  rights  of  the  lessor.  Such  an  agreement 
would  be  binding  between  the  partners  them- 
selves only,  unless  creditors  became  parties 
to  the  agreement  for  a  consideration.  Upon 
this  subject  we  adopt  the  language  and  prin- 
ciples stated  by  Mr.  Parsons  in  his  work  on 
Partnership,  page  458,  as  follows:  "It  is  said 
the  adequacy  of  consideration  cannot  be  in- 
quired into.  And  if  a  creditor  of  a  firm  con- 
tracts or  agrees  with  a  new  firm  to  take  their 
security  in  discharge  of  the  old,  tlie  retiring 
partner  is  disL-harged  from  any  liability  to 
pay  the  debt,  and  whether  such  an  agreement 
has  taken  place  is  a  question  of  fact  for  the 
Jury.  To  discharge  a  retiring  partner,  how- 
ever, it  is  not  sufficient  to  take  a  new  secu- 
rity, but  thpre  must  be  an  agreement  to  dis- 
charge him  from  tiie  liability  of  the  old  firm." 


See,  also,  side  page  on  417,  Id.  There  Is  no 
pretense  that  Mrs.  Boone  agreed  or  made  any 
contraet  to  discharge  White  when  she  took 
the  note.  The  undisputed  evidence  is,  there 
was  nothing  said  about  it.  The  fact  that  she 
subsequently  took  the  pasture  back  when  the 
new  firm  informed  her  they  were  unable  to 
keep  it,  could  not  affect  the  case.  She  does 
not  sue  for  the  third  year's  rent.  White  was 
bound  upon  the  contract  for  the  whole  time 
it  was  in  use,  and  until  it  was  surrendered 
to  her  by  her  consent.  The  judgment  of  the 
court  was  correct,  and  ought  to  be  affirmed. 


Statton,  C.  J. 
ber  13,  1888. 


Opinion  adopted  Nuveui- 


City  of  Poet  Worth  t>.  Crawford. 

{Supreme  Court  of  Texas.    June  18, 1889.) 

NuisANOB  Cbbatbd  bt  Citt. 

1.  The  petition  in  a  salt  against  a  oitv  for  dam- 
ages for  injuries  caused  by  the  deposit  of  garbagre, 
etc,  on  lands  adjacent  to  plaintiirs  home,  alleged 
the  incorporation  of  the  city;  the  ownership  for 
many  years  of  certain  land  by  plidntiff  as  his  home ; 
that  it  was  free  from  noxious  odors,  and  healthy ; 
that  defendant  was  in  possession  of  land  adjoining 
plaintiff  on  which  it  placed  garlwge.  dead  animals, 
and  various  kinds  of  filth;  that  defendant  failed 
to  prevent  the  deposits  from  poisoning  the  air,  and 
that  thereby  the  health  of  plaintiirs  family  was 
injured  and'  his  premises  ruined.  Held,  that  the 
petition  sufficiently  alleged  that  the  injuries  were 
caused  by  the  acts  of  defendant;  and  it  was  not 
necessary  to  set  out  that  the  city  took  possession 
under  an  ordinance,  that  being  a  matter  of  proof. 

2.  An  instruction  that  the  jury  must  find  for  the 
defendant  unless  they  found  the  Injuries  com- 
plained of  were  the  direct  "cause  of  the  negligence 
of  defendant  was  properly  refused;  the  evidence 
being  that  the  negligence  was  the  cause  of  the  in- 
juries, and  not  the  injuries  the  cause  of  the  negli- 
gence. 

8.  Evidence  of  a  city  ordinance  desi grnating  the 
lot  adjacent  to  plaintiff's  home  for  the  place  of  de- 
posit of  garbage,  etc.,  and  that  the  oity  took  posses- 
sion of  the  lot  ana  prohibited  its  use  by  others,  and 
directed  the  city  scavenger  to  deposi  t  filth  on  the  lot, 
unmistakably  establishes  such  control  and  posses- 
sion of  the  lot  by  the  oity  as  make  it  liable  for  any 
nuisance  committed  by  it,  or  which  It  could  pre- 
vent. 

4.  Where  a  oity  has  ample  power  to  remove  a 
nuisance,  which  it  creates  or  permits  to  remain,  it 
is  Uable  for  all  the  injuries  resulting  therefrom. 

6.  To  render  it  liable  for  the  noxious  smells 
arising  from  the  garbage,  they  must  be  such  as  to 
produce  physical  discomfort  such  as  would  inter- 
fere with  the  enjoyment  of  the  property,  but  need 
not  he  hurtful  or  unwholesome. 

CJommissioners'  decision.  Appeal  from  dis- 
trict court,  Tarrant  county. 

Capps  &  Canty,  for  appellant.  A.  M. 
Carter,  for  appellee. 

HoBBT,  J.  Upon  the  former  appeal  tn 
this  cause,  the  judgment  was  reversed  on  the 
ground  that  the  court  failed  in  its  charge  to 
submit  the  proper  test  as  to  the  appellant's 
liability,  which  was  held  to  depend  upon  its 
negligence,  with  respect  to  the  deposit  of  and 
burial  of  the  bodies  of  dead  anlmaJs,  garbage, 
filth,  etc.,  upon  the  land  adjacent  to  appel- 
lee's home,  and  which  resulted  in  the  injury 
complained  of.  64  Tex.  204.  The  petition 
in  this  case  was  excepted  to  on  the  ground 
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that  it  did  not  allege  with  sufficient  certainfy 
that  the  sickness  and  BnRering.  and  injuries 
to  plaintiff  and  his  family  were  occasioned 
from  no  other  cause  tlian  the  acts  of  defend- 
ant; and  did  not  allege  that  the  city  bad  tak- 
en possession  of,  or  assumed  control  of,  the 
ground  on  which  the  deposit  of  filth,  garb- 
age, and  dead  bodies  of  animals  was  made 
by  proper  ordinance,  or  vote  of  its  council, 
or  that  the  city  was  acting  in  the  scope  of  its 
authority,  if  it  had  so  taken  possession. 
These  exceptions  were  overruled,  and  this  ac- 
tion of  the  court  is  assigned  as  error. 

The  petition  allied  the  due  incorporation 
of  the  city  of  Fort  Worth ;  the  ownership  and 
possession  in  1881,  and  ever  since,  by  the 
ilaintiff  of  17^  acres  of  land  near  the  city  of 
Fort  Worth,  to  the  east,  which  was  the  home 
of  the  plaintiff,  his  wife,  and  children,  "of 
which  latter  he  bad  several;"  that  it.  had 
been  his  home  for  a  long  time  prior  to  said 
date,  (1881;)  that  it  was  free  from  all  nox- 
ious and  offensive  odors,  and  was  a  healthy 
abode  for  the  plaintiff  and  his  family ;  that  in 
1881  the  defendant  was  in  possession  of  10 
acres  of  land  in  the  city  limits  and  dose  by 
the  plaintiff's  premises;  that  from  some  time 
in  1881.  the  defendant  had  continually, 
"wrongfully,  negligently,  and  unjustly  cast, 
carried,  and  deposited,  and  caused  and  care- 
lessly and  negligently  permitted  to  be  cast, 
earried,  and  deposited  on  said  10  acres  of 
land  in  its  possession  great  quantities  of  fllth 
and  refuse  matter  from  privies,  water-clos- 
ets, stables,  sinks,  and  streets,  and  carcasses 
and  otlier  noxious  things,  too  filthy  to  name 
or  write  in  a  petition."  That  the  defendant 
failed  and  neglected  to  take  reasonable  and 
proper  action  to  prevent  said  deposits  from 
poisoning  the  air,  and  so  injuring  the  health 
of  plaintiff  and  bis  family,  and  ruining  his 
said  premises;  that  had  the  defendant  taken 
reasonable  and  proper  steps,  and  acted  in  the 
premises  in  a  reasonable  and  proper  manner, 
"as  it  could  and  should  have  done,"  thein- 
juiiea  to  plaintiff  and  his  family  would  not 
have  occurred.  That  on  account  of  the  sick- 
ness of  the  plaintiff's  family,  caused  by  said 
noxious  odors,  be  was  compelled  to  spend 
tlOO  for  medicines,  and  paid  doctors  9100; 
that  on  account  of  said  sickness  he  and  his 
wife  lost  a  great  amount  of  time  valued  at 
(200;  that  the  value  of  nursing  his  family 
during  said  sickness  was  $100.  It  was  not 
necessary  for  the  petition  by  direct  averment 
to  negative  the  supposition  that  the  sickness 
and  injury  to  himself  and  family  were  occa- 
sioned by  other  causes  than  those  constitut- 
ing the  foundation  of  the  suit.  This  was 
necessarily  implied  from  the  allegation  that 
bis  home  had,  for  a  long  time  prior  to  1881, 
been  free  from  all  noxious  and  offensive 
otiors,  and  was  a  healthy  abode;  that  the  acts 
of  the  defendant  were  the  direct  cause  of  the 
injury  is  suflSciently  stated  in  the  averments, 
to  the  effect  that  his  was  a  desirous  and 
liealthy  home  for  plaintiff  and  bis  family 
prior  to  the  time  the  defendant  committed 
fmi  p^mi^bed  the  nuisances  hereinafter  com- 


pltdned  of,  etc.,  coupled  with  and  followed  by 

the  allegations  quoted,  describing  the  nui- 
sance; that  in  1881  the  defendant  was  in  pos- 
session of  10  acres  of  land  in  the  dty  limits, 
and  close  by  plaintiff's  premises.  If  the  fact 
of  the  nuisance  created  and  maintained  by  it 
was  established  by  proof,  while  in  its  posses- 
sion and  control,  its  liability  would  attach; 
and  whether  the  city  took  possession  by  an 
ordinance  or  by  vote  of  the  council  would  be 
a  matter  of  evidence,  and  it  would  not,  in 
such  a  G&se,  be  essential  to  plead  the  charac- 
ter or  nature  of  its  possession.  The  refusal 
of  the  court  to  give  the  following  instructioa 
is  complained  of:  "You  are  Instructed  that 
you  are  to  And  for  the  defendant  unless  you 
And  from  evidence  that  the  injuries  arising 
from  inhaling  the  noxious  gases  and  effluvia 
complained  of  by  plaintiff  were  the  direct  and 
immediate  cause  of  the  negligence  of  defend- 
ant's duly  authorized  agents,  acting  within 
the  scope  of  their  authority. "  The  court  in- 
structed the  j  ury  "  that  if  you  believe  that  the 
agents  and  employ^  of  the  city  used  the  bury 
ing  ground  in  a  careless  and  negligent  man- 
ner, and  that  they  failed  to  use  such  care  and 
precaution  as  wodid  have  prevented  any  spe- 
cial injury  to  the  plaintiff,  not  common  to 
the  public,  and  that  the  injury  resulted  there- 
from to  the  plaintiff,  to  find  for  liim. "  This 
sufficiently  advised  the  jury  that  there  could 
only  be  a  recovery  for  injuries  to  plaintiff, 
not  common  to  the  public,  which  were  the 
result  of  the  negligence  and  carelessness  of 
the  defendant. 

The  requested  Instruction  certainly  was 
not  correct;  l)ecause,  if  it  had  been  given, 
there  could  be  no  flnding  for  the  plaintiff  un- 
less the  jury  found  from  the  evidence  that 
the  injuries  arising  from  the  noxious  odors, 
etc.,  complained  of,  were  the  direct  and  im- 
mediate cause  of  defendant's  negligence. 
There  is  no  evidence  that  these  "injuries" 
of  the  plaintiff  were  the  direct  cause  of  de- 
fendant's negligence;  but  there  is  evidence 
that  defendant's  negligence  was  the  direct 
and  immediate  cause  of  plaintiff's  injuries. 

It  is  further  complained  that  there  is  no 
evidence  that  the  city  had  possession  or  con- 
trol of  the  land  adjoining  plaintiff's,  and  that, 
the  court's  charge  having  submitted  this  as 
a  condition  precedent  to  a  recovery,  the  find- 
ing to  that  effect  was  contrary  to  the  charge. 
The  evidence  as  to  the  control  or  possession 
of  the  land  upon  which  the  nuisance  com- 
plained of  was  committed  and  permitted  was 
the  city  ordinance  (254)  describing  the  burial 
grounds  and  place  of  deposit  for  filth,  gar- 
bage, offal,  dead  animals,  etc.,  and  regulating 
the  burial  of  the  same,  passed  in  May,  1880, 
and  which  designated  for  this  purpose  the 
lot  or  tract  of  land  adjacent  to  plaintiff's; 
and  the  testimony  of  the  witness  Evans  that 
he  had  frequently  recognized  it  in  passing 
the  tract  as  that  so  designated;  and  the  fur- 
ther evidence  of  Crawford  that  the  defendant 
took  possession  of  this  land  in  1881,  and 
that  the  city  passed  an  ordinance  prohibit- 
ing, under  penalty,  persona  from  depositing 
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all  offensive  matter  there,  and  appointed  a 
policeman  for  the  purpose  of  watching  and 
detecting  parties  so  doing.  This  evidence, 
with  the  further  fact  that  the  city,  by  ordi- 
nance, directed  the  city  scavenger  to  deposit 
filth,  garbage,  dead  animals,  etc.,  on  this 
ground,  and  regulating  the  manner  in  which 
this  should  be  done,  both  by  him  and  private 
parties,  established,  unmistakably,  the  exer- 
cise of  control  and  possession  upon  the  part 
of  the  city  over  this  property,  making  it  lia- 
ble for  any  nuistinoe  committed  by  it  or 
wliich  it  could  prevent. 

The  evidence  also  is,  it  is  true,  that  other 
persons  than  the  city  scavenger  mnde  the  de- 
posits complained  of.  But  it  was  clearly 
shown  that  the  scavenger,  Pardne,  was 
grossly  negligent  and  careless  in  the  per- 
formance of  this  duty,  and  tliat  he  was  re> 
monstrated  witli  by  plaintiff,  and  that  the 
city  authorities  were  informed  of  the  nui- 
sance and  its  cause. 

The  effects  of  the  negligent  manner  in 
wliich  these  deposits  were  made  upon  plain- 
tiff were  detailed  at  length.  His  home  was 
rendered  almost  uninhabitable;  his  family 
and  himself  were  kept  in  bad  health;  and 
lie  was,  in  the  language  of  a  witness,  "a 
walking  skeleton."  This  was  caused  by  the 
noxious  vapors  arising  from  these  deposits, 
either  left  exposed  on  the  ground  or  partially 
buried.  The  stench  was  so  offensive  that  he 
bad  to  shut  his  doors  to  eat  and  sleep.  It 
was  a  continual  nuisance,  and  rendered  his 
property,  as  a  habitation,  wortliless.  For  a 
year  and  a  half  he  lost  half  of  his  time  by 
reason  of  sickness .  Paid  one  doctor  66U,  and 
bought  and  paid  for  medicines.  Paid  S15 
a  week  to  have  his  business  attended  to. 
After  the  ordinance  was  passed,  the  burying 
amounted  to  nothing.  Before  it  was  passed, 
it  was  not  so  offensive.  The  testimony 
shows  that  the  flith  on  this  place  of  deposit 
was  indescribable,  and  was  so  offensive  as 
to  make  persons  sick,  and  could  be  perceived 
a  mile  away.  These  facts  were  sufficient  to 
support  the  verdict. 

There  is  no  doubt  that  a  distinction  exists 
between  the  liability  of  a  municipal  corpora- 
tion for  acts  done  exclusively  for  a  public 
purpose,  and  those  done  for  its  own  private 
advantage.  The  distinction  is  thiit  in  the 
former  case  it  is  only  liable  for  the  negligent 
or  careless  execution  of  its  duty.  In  the  latter 
it  is  liable,  as  would  be  an  individual,  for  all 
damages  resulting  from  the  act,  irrespective 
of  the  question  of  negligence.  Wood,  Nuis. 
§  745.  There  is  also  no  doubt  that  every  per- 
son has  a  right  to  have  the  air  diffusKi  over 
his  premises  free  from  noxious  vapors  and 
noisome  smells  that  would  not  exist  there  ex- 
cept for  tlie  acts  of  the  party  complained  of, 
and  which  are  prejudicial  to  health,  or  nau- 
seous to  the  smell,  or  trench  upon  the  rights 
of  the  person  affected  tliereby.  Id.  §§  471- 
473.  In  case  of  noisome  smells  arising  from 
noxious  vapors,  the  stench  must  be  of  such 
character  as  to  be  offensive  to  the  senses,  or 
to  produce  actual,  physical  discomfort,  such 


as  naturally  interferes  with  the  comfortab 
enjoyment  of  property.  It  is  not  necessai 
that  it  should  be  hurtful  or  unwholesomi 
It  is  sufficient  if  they  are  so  offensive.  < 
produce  such  annoyance,  inconvenience,  < 
discomfort,  as  to.  impair  the  comfortable  ei 
joyment  of  property  by  persons  of  ordinal 
sensibilities.  Id.  §  495.  And  when  a  mi 
nicipal  corporation  has  ample  power  to  n 
move  a  nuisance  that  is  injurious  to  healtl 
enilangers  the  safety  or  impairs  the  convei 
ieace  of  Its  citizens,  or  when  in  the  proseci 
tion  of  a  public  work  it  creates  a  nuisano 
(or  permits  it  to  remain,)  it  is  liable  for  a 
the  injuries  that  result  from  a  failure  on  il 
part  to  properly  exercise  the  power  possesse 
by  it,  and  for  the  injuries  resulting  from  il 
unlawful  acts.  Id.  §  744.  We  believe  the: 
to  be  the  legal  principles  applicable  to  th 
case,  and  we  are  of  opinion  that  the  Jud) 
ment  should  be  affirmed. 

Statton,  C.  J.  Report  of  commission  < 
appeals  examined,  their  opinion  adopted,  an 
Judgment  affirmed. 


BOBEBTSON  V.  CaTBS  «t  Ol. 

(Supreme  Court  of  Texas.    June  18, 1889.) 

RmfSINO  OF  THB  STATDTB  of  LnOTATIONB. 

An  action  on  a  promissory  note  payable  : 
six  months,  and  "given  in  part  payment  for 
tract  of  land,  to  beoome  due  when  a.  proper  chal 
of  title  from  the  state"  was  recorded,  brougl 
more  than  10  years  after  the  mailing  thereof,  bi 
within  10  days  after  a  proper  chain  of  title  was  r 
corded,  is  not  barred  by  th«  statute  of  limitation 
where  it  appears  from  the  petition  that  it  was  tl 
intention  of  the  parties  that  the  note  was  not 
become  due  until  the  chain  of  title  was  recorde 
and  that  the  delay  in  recording  was  with  the  co 
sent  and  aoquiescenoe  of  the  defendant. 

Commissioners'  decision.  Error  from  di 
trict  court,  Wise  county. 

Assumpsit  by  Jerome  B.  Robertson  again: 
C.  D.  Gates,  Mary  £.  Hale,  Roena  T.  Gate 
and  R.  R.  McDauiel,  upon  a  promissory  noi 
executed  by  said  G.  D.  Gates  as  part  paymei 
of  the  purchase  price  of  a  certain  tract  ( 
land  sold  to  him  by  plaintiff.  Other  defeni 
ants  were  in  possession  of  parts  of  said  lane 
claiming  the  same,  and  the  vendor's  lien  wi 
also  sought  to  be  foreclosed  on  the  lam 
Defendants  demurred  to  the  complaint,  ar 
pleaded  the  statute  of  limitations.  The  d 
inurrer  was  sustained,  and  the  cause  di 
missed.     Plaintiff  brings  error. 

Carswell  d-  Fuller,  for  plaintiff  In  erro 
Charles  Sotoard,  for  defendants  in  error. 

Acee:b,  J.  This  suit  was  institnted  on  tl 
17th  day  of  August,  1885,  by  plaintiff  in  e 
ror  against  C.  D.  Gates,  Mary  £.  Hale,  Koer 
T.  Gates,  and  R.  R.  McDaniel,  upon  the  fc 
lowing  promissory  note,  set  ont  in  the  pet 
tion.  "S224.00.  Six  months  after  date 
promise  to  pay  to  Jerome  B.  Robertson  < 
order,  two  hundred  and  twenty-four  dollar 
with  interest  at  the  rate  of  ten  per  cent.  p< 
annum  from  dale,  this  June  24th,  1871 
This  note  is  given  in  part  payment  for  a  trai 
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of  land  this  day  conveyed  to  Chas.  D.  Gates 
by  Jerome  B.  Kobertaon,  by  his  agent,  J.  W. 
Colbert,  and  is  to  become  due  when  a  proper 
chain  of  title  from  the  state  to  Jerome  B. 
Robertson  is  placed  upon  the  records  of  Wise 
county.  CnAs.  D.  Gates."  It  was  alleged 
that  the  note  had  been  executed  to  plaintiff 
by  Gates  as  part  of  the  purchase  money  for  a 
tract  of  land  sold  by  pliiintift  to  Gates,  the 
deed  to  Gates  reciting  the  note  as  a  port  of 
the  consideration;  that  the  other  defendants 
were  in  possession  of  parts  of  the  land,  claim- 
ing it;  that  tbey  had  full  notice  of  the  exist- 
ence of  the  note  and  plaintiff's  lien  when 
tbey  went  into  possession  of  the  land;  that 
it  was  understood  between  plaintiff  and  Gates 
that  the  note  was  to  become  due  when  a  prop- 
er chain  of  title  from  the  state  to  plaintiff 
was  placed  by  plaintiff  upon  the  records  of 
Wise  county;  that  on  the  7th  day  of  August. 
1885,  plaintiff  piaoed  upon  the  record  of 
"Wise  county  a  proper  chain  of  title  from  the 
state  to  him  for  the  land;  that  plaintiff 
owned  the  certifieste  by  virtue  of  which  the 
land  conveyed  to  Gates  was  located,  but  the 
transfers  of  the  certiScate  from  the  original 
grantee  to  him  was  lost  before  it  was  re- 
tnrned  to  the  general  land-offlce,  and  the 
land  was  patented  in  the  name  of  the  origi- 
nal grantee;  that  after  the  conveyance  to 
Gates,  and  the  execution  of  liis  note,  and  ever 
since  then,  Gates  declared  that  all  he  wished 
was  a  conveyance  from  the  original  grantee, 
or  his  heirs,  and  that  it  was  immaterial  when 
plaintiff  procured  the  same ;  that  he  would 
pay  off  the  note  whenever  such  conveyance 
was  placed  upon  record ;  that,  if  plaintiff  has 
been  guilty  of  any  laches,  it  was  because  of 
the  statements  and  representations  of  defend- 
ant Gates;  that  it  was  immaterial  to  him 
when  the  condition  of  said  note  was  com- 
plied with  by  placing  the  chain  of  title  upon 
record.  By  special  exception  No.  2  defendant 
Gates  set  up  "that  said  original  petition  Shows 
npon  its  face  that  the  pretended  cause  of  ac- 
tion of  plaintiff  set  out  in  said  petition  is 
long  since  bari-ed  by  the  statute  of  limita- 
tions." The  exception  was  sustained,  and, 
plaintiff  declining  to  amend,  the  suit  was  dis- 
missed, and  judgment  rendered  against  him 
for  costs,  from  which  he  prosecutm  this  writ 
of  error. 

The  only  assignment  of  error  is:  "The 
court  erred  in  sustaining  the  special  excep- 
tion Ko.  2  of  defendant  G.  D.  Gates."  For 
the  purpose  of  testing  the  demurrer,  the  alle- 
gations of  the  petition  are  to  be  taken  as 
proved.  The  contract  sued  on  must  be  con- 
strued in  accordance  with  the  intent  of  the 
parties  thereto,  as  that  intent  is  disclosed  by 
the  language  of  the  instrument.  The  con- 
struction placed  npon  the  contract  by  the 
averments  of  the  petition  is  not  at  all  incon- 
sistent with  the  ordinary  signiflcation  of  the 
language  employed  in  expressing  the  contract. 
The  note  reads  first  to  become  due  absolute- 
ly at  six  months,  and  then  to  become  doe 
when  the  chain  of  title  is  placed  upon  the 
record.    Gates  certainly  intended  to  acquire 


the  title  to  the  land,  and  Bobertson  Intended 
that  he  should  do  so ;  otherwise  he  would  not 
have  accepted  a  note  for  the  purchase  money 
which  he  could  not  enforce  payment  of  until 
he  had  procured  and  placed  upon  record  the 
title.  It  appears  from  the  petition  that  the 
note  was  not  to  become  due,  according  to  tlie 
intent  of  the  parties,  until  the  chain  of  title 
was  placed  upon  the  record,  which  was  done 
10  days  before  the  suit  was  brought;  and  it 
also  appears  that  the  delay  in  placing  the  title 
upon  the  record  was  with  the  consent  and 
acquiescence  of  the  defendant  Gates.  We 
think  the  cause  of  action  set  out  in  the  peti- 
tion was  nut  barred,  and  that  the  court  erred 
in  so  holding.  We  are  of  opinion  that  the 
Judgment  of  the  court  below  should  be  re- 
versed, and  the  cause  remanded. 
• 

Statton,  C.  J.  Report  of  the  commis- 
sion of  appeals  examined,  their  opinion 
adopted,  and  judgment  reversed,  and  cause 
remanded. 


DiLLAHUNTT  «.  DaYIS. 
(Supreme  Court  of  Textu.    June  18, 1889.) 
Varianos  bbtwbbn  PLSiDriia  jnn>  Paoov. 
In  a  suit  on  two  promissory  notes  the  peti- 
tion aUeged  that  they  were  signed  "Dii.i.ahuntt" 
by  defenoant.    One  of  the  notes  produced  Inevi- 
denoe  was  signed  "Dill/lUKTx,"  and  the  other 
"DiULAHiNTT. "    Held,  that  the  names  came  under 
the  rule  of  idem  Bonans,  and  there  was  no  variance. 

Appeal  from  district  court.  Haskell  county. 

Harrison  Davis  sued  H.  G.  Dillahunty  and 
two  others  on  two  promissory  notes.  From 
a  judgment  for  plaintiff  Dillahunty  appeals. 

S.  Q.  MeConnel  and  E.  J.  Hamner,  for 
appellant. 

Henkt,  J.  Appellee  instituted  this  suit 
against  appellant  and  two  other  parties  upon 
their  two  joint  promissory  notes,  which  were 
set  out  in  hceo  verba  in  plaintiff's  petition. 
Defendant  Dillahunty  answered  by  general 
denial,  by  a  plea  that  he  signed  the  notes  only 
as  security  for  his  co-iierendants,  and  with 
an  express  agreement  with  plaintiff  that  he 
(plaintiff)  would  procure  one  Warren  to  sign 
the  notes  as  surety,  and  that  if  he  failed  so 
to  do  defendant  Dillahunty  should  not  be 
bound  as  a  party  to  them;  and  that  plaintiff 
did  fail  to  procure  said  Warren's  signature 
to  the  notes,  whereby  defendant  was  dis- 
charged from  liability.  He  further  pleaded 
that,  at  the  time  said  notes  matured,  bis  co- 
defendants,  who  are  the  principals  in  said 
notes,  were  solvent,  and  that  plaintiff  failed 
to  exercise  ordinary  diligence  to  collect  them 
untilsaid  principals becameinsolvent;  where- 
fore he  prays  to  be  disctiarged. 

The  court  properly  sustained  an  exception 
to  the  last  plea,  and  gave  plaintiff  judgment 
for  tlie  amount  of  the  two  notes.  The  name 
of  defendant  was  signed  to  the  two  notes  pro- 
duced in  evidence  aa  follows:  To  one,  "H.  G. 
Dillaunty;"  to  the  other,  "H.  G.  Dillahin- 
TT."  Itisinsisted  thatonaeeountof  the  vari- 
ance between  the  notes  offered  in  evidence  and 
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those  described  in  the  petition  they  ought  to 
have  been  excluded.  Wetbink  th^  notesare 
within  the  rule  of  idem  tonatu,  and  were 
properly  admitted  as  evidence. 

A  number  of  other  errors  are  assigned,  but 
are  entirely  uusiistained  by  the  record.  The 
Judgment  Is  affirmed. 


Bamset  v.  Hublet  et  al. 

(Supreme  Court  of  Texat.    Dec.  4, 1888.)' 

CoirvuRSiov  or  Ceobbs  in  AonoK — Cuiaoss— 

BviDiiros. 

1.  In  the  second  trial  of  an  action  one  of  the 
plalntifts  testified  that  a  list  of  the  claims  was  given 
plaintiffs'  attorney,  and  was  nsed  on  the  first  trial 
of  the  cause:  and  that  witness  had  not  seen  it  since 
the  trial.  'The  attorney  testified  to  reoeivinK  the 
list;  that  it  was  used  on  the  first  trial,  and  that  it 
was  put  among  the  papers  of  the  cause ;  and  tftat  he 
had  not  seen  It  since.  BelA,  that  secondary  evi- 
dence of  its  contents  was  admissible. 

2.  PlaintiJBs  alleged  that  certain  notes  oonvert^ 
ed  were  worth  1019.30,  and  that  they  had  sustained 
damage  by  the  wrongful  conversion  in  the  sum 
of  1760.  Defendant  pleaded  the  Insolvency  of  the 
makers  of  the  notes,  ezoept  as  to  the  amounts  be 
had  eoUeoted  on  them,  and  plaintiffs  replied  that 
the  notes  oould  have  been  collected  at  the  time  they 
were  received  by  defendant,  though  the  notes  are 
now  worthless,  ffeld,  that  whatever  allegations 
plalntifts'  pleadings  may  have  required  to  author- 
ise the  admission  of  evidence  of  the  solvency  or 
insolvency  of  the  malcers  of  the  notes  were  folly 
supplied  by  defendant's  pleadings. 

8.  In  an  action  for  the  wrongful  conversion  of 
a  chose  in  action,  the  measure  of  damages  is  the 
•mount  prima  faeU  due  on  the  face  of  the  claim. 

Commissioners'  decision.  Appeal  from 
district  court,  Johnson  county. 

Action  by  W.  J.  Hurley  and  Tom  Smith 
against  W.  F  Bamsey  for  damages  for  con- 
version. Verdict  and  judgment  for  plain- 
tifTs.     Defendant  appeals. 

Bledsoe  &  Fisher,  for  appellant.  Poin- 
dexter  dt  Padelford,  for  respondents. 

AoKEK,  P.  J.  This  suit  was  brought  by 
appellees  on  the  24th  day  of  I>eceml)er,  1888, 
in  the  county  court  of  Johnson  county,  and 
transferred  to  the  district  court  bfcause  of 
the  disquali  fication  of  the  county  judge.  Ap- 
pellees Hlleged  In  their  petition  that  in  18U2 
they  were  the  owners  of  a  note  for  81,2<X). 
executed  by  T.  D.  Farris,  with  J.  S.  Baugh- 
erty  as  surety,  bearing  interest  at  12  per 
cent.,  and  to  Income  due  January  17.  1888; 
that  about  the  last  of  November  or  Qrst  of 
Decern l)er,  1882,  Farris  transferred  and  de- 
livered to  them  certain  claims  (describing 
them)  for  the  purpose  of  securing  the  paying 
of  said  note;  that  thereafter  Farris,  as  their 
agent,  collected  a  portion  of  said  claims,  and 
took  notes  in  settlement  of  the  balance ;  that 
in  1888,  and  before  bringing  this  suit,  appel- 
lant wrongfully,  and  without  tlieir  consent, 
got  possession  of  said  notes,  aggregating  the 
sum  of  $619.30,  and  which  were  worth  that 
sum,  and  appropriated  them  to  his  own  use 
and  benefit,  to  appellees'  damage  in  the  sum 
of  $700;  that  appellant  had  collected  0300  or 
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more  of  said  notes.  Prayer  for  judgment  for 
the  notes,  for  money  collected  on  them,  for 
costs,  and  for  general  relief.  Appellant 
pleaded  specially  that  Farris  made  an  assign- 
ment on  January  4, 1883,  for  the  benefit  of 
his  creditors,  and  be  qualified  as  assignee,  by 
virtue  of  which  he  alleged  that  the  titles 
to  the  notes  were  vested  in  him  as  assignee, 
and  he  received  them  as  such;  that  at  the 
time  be  so  received  them  nearly  all  the  mak- 
ers were,  and  stiU  are,  insolvent;  that  by 
great  exertion  and  expense  he  bad  collected 
$231.15,  which  he  had  appropriated  to  the 
payment  of  debts  established  against  Farris, 
and  the  remainder  of  said  notes  are  wholly 
worthless;  that  appellees  were  cognizant  of 
these  facts,  and  informed  him  that  they  did 
not  look  to  him  or  said  notes;  that  the  trans- 
fer of  the  notes  to  appellees,  if  ever  made, 
was  made  in  contemplation  of  an  assign- 
ment by  Farris,  and  for  the  purpose  of  giv- 
ing an  unlawful  preference  to  appellees;  that 
Farris  was  wholly  insolvent,  and,  if  the  ac- 
counts were  ever  transferred  by  him  to  ap- 
pellees, the  transfer  was  voluntary,  and  with- 
out consideration,  and  made  witti  intent  to 
hinder,  delay,  and  defraud  creditors,  of  which 
iippellees  had  notice;  that  the  transfer  from 
Farris  to  appellees  was  in  writing,  and  was 
made  on  the  2d  of  January,  1883,  and  was 
not  made  in  2<rovember  or  December,  1882; 
that  the  original  transfer  is  on  file  with  the 
papers  in  this  cause,  and  is  the  only  transfer 
made  by  Farris  to  appellees,  and  the  same 
delivered  by  Farris  to  appellant,  together 
with  said  notes.  Prayer,  if  appellees  should 
recover,  that  they  be  required  to  take  the  un- 
collected notes  at  their  face  value.  Appel- 
lees filed  supplemental  petition,  consisting 
of  special  denial,  and  specially  denying  that 
the  clsims  were  insolvent  when  appellant  re- 
ceived them,  and  alleging  that  they  could 
then  have  been  collected  by  reasonable  ef- 
forts; that  appellees  could  then  have  col- 
lected them,  and  that  the  claims  were  of  the 
value  alleged  in  the  original  petition,  though 
now  worthless;  that  appellant  did  not  take 
possession  of  said  notes  as  assignee;  that  the 
creditors,  for  a  very  small  amount  of  the 
debts  of  Farris,  accepted  under  the  assign- 
ment, and  that  before  appellant  received  said 
notes  he  had  in  his  hands  money  and  propeity 
of  said  assignor  far  in  excess  of  the  amount 
of  debts  accepted  for;  that  he  had  long  since 
paid  off  all  accepting  creditors;  that  appellant 
unlawfully  converted  the  notes  to  his  own 
use  and  benefit,  to  their  damage  $750.  Ap- 
pellant filed  supplemental  answer,  alleging 
that  at  or  about  the  time  allowed  by  law  for 
creditors  to  accept  under  said  assignment  he 
was  garnislied  by  creditors  of  Farris  holding 
valid  claims  against  him  in  excess  of  the 
value  of  assets  received  by  him  as  assignee, 
including  the  notes  and  proceeds  thereof  sued 
for  in  this  case,  and  judgment  was  rendered 
un  said  garnishments  against  him  for  the 
entire  estate  remaining  in  his  hands  after 
paying  the  claims  of  consenting  creditors, 
including  the  notes  and  the  proceeds  now  in 
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controversy.  The  trial  was  by  Jury,  and  re- 
sulted in  verdict  and  judgment  against  ap- 
pellant for  9738.28  and  costs,  from  which 
this  app(>al  is  prosecuted. 

The  facts  proven  upon  the  trial,  about 
which  there  seem  to  be  no  controversy,  aie 
subsuntially  as  follows:  That  in  1882  T.  D. 
Farris  was  a  general  merchant  at  Grandview, 
in  Johnson  county,  and  appellees  Hurley  and 
Smith  held  his  note  for  $1,200,  with  J.  S. 
Daugherty  as  surety  thereon,  to  become  due 
on  the  17th  of  Januaiy,  188^3.  In  November 
or  early  in  December,  1882,  Daugherty  in- 
formed appellees  that  he  expected  to  leave 
the  county,  and  requested  them  to  obtain 
from  Farris  other  security  on  the  note  they 
held.  Some  time  after  this,  and  prior  to  the 
4th  day  of  January,  1883,  Farris  transferred 
to  appellees  a  number  of  claims  due  to  him  by 
persons  residing  in  Johnson  county,  as  secu- 
rity for  the  note.  Most  of  these  claims  were 
in  the  form  of  accounts,  and  it  was  under- 
stood between  the  parties  that  they  were  to 
be  collected  or  converted  into  notes,  payable 
to  appellees  at  the  expense  of  Farris.  By 
agreement  the  claims  were  placed  in  the 
hands  of  one  Noah,  to  be  collected  or  con- 
verted into  notes,  the  proceeds  to  be  paid  to 
appellees,  to  be  credited  on  the  Farris  and 
Daugherty  note  held  by  them.  Noah  held 
the  daims  for  about  two  weeks,  made  some 
collections  which  lie  paid  over  to  appellees, 
but  obtained  no  notes  because  the  debtors  re- 
fused to  execute  notes  to  appellees.  The 
claims  were  returned  by  Noah  to  appellees, 
and  by  them  delivered  to  Farris  to  collect  or 
convert  into  notes.  Farris  made  some  col- 
lections on  the  claims,  and  paid  the  collec- 
tions to  appellees,  and  they  were  credited  on 
the  note.  Farris  removed  from  Johnson 
county  after  he  secured  notes  for  such  of  the 
claims  m  he  had  not  collected,  and  left  the 
notes  with  W.  D.  Farris  to  be  turned  over  to 
appellees,  which  he  failed  to  do.  In  May, 
1883,  appellees  brought  suit-on  their  note, 
and  T.  D.  Farris  then  learned  in  August 
thereafter  that  the  notes  had  not  been  deliv- 
ered to  appellees.  Appellant  was  of  counsel, 
who  brought  suit  on  tlie  note  for  appellees. 
Farris  procured  the  notes  he  had  left  with 
W.  D.  Farris,  and  turned  them  over  to  ap- 
pellant. T.  D.  Farris  made  a  general  assign- 
ment for  the  b-nefit  of  his  creditors  on  the 
4th  day  of  Janaary,  1883,  under  which  ap- 
pellant qualiUed  as  assignee.  The  inventory 
of  Farm  did  not  contain  the  claims  trans- 
ferred to  appellees,  nor  did  his  scliedule  of 
debts  contain  the  note  held  by  them.  Farris' 
indebtedness  amounted  to  about  $17,000,  but 
4600  or  0700  of  which  was  accepted  for  under 
the  assignment.  Appellant,  as  assignee,  at 
the  expiration  of  six  months  from  the  assign- 
ment, paid  off  the  accepting  creditors  in  full, 
and  was  discharged  by  order  of  court,  leav- 
ing in  bis  hands  about  $3,500  proceeds,  of  the 
assigned  estate,  which  was  garnished  by 
non-acc^ting  creditors  a  day  or  two  tliere- 
after.  The  writs  of  garnishment  were  issued 
from  the  district  court  of  Nohm  county,  to 


which  appellant  answered,  consenting  that 
judgment  be  entered  against  him  for  assets 
of  the  assigned  estate  remaining  in  his  hands, 
including  $231.15  which  he  had  collected 
upon  the  notes  turned  over  to  him  by  T.  D. 
Farris,  plaintiffs  in  garnishment  indemnify- 
ing him  against  further  liability  for  the  as- 
sets covered  by  the  judgment  against  him, 
which  included  the  uncollected  notes  received 
from  Farris  and  the  money  appellant  had  col- 
lected on  a  part  of  them.  On  January  2, 188d, 
Farris  executed  a  written  transfer  to  appel- 
lees for  the  claims  given  to  them  as  security 
for  their  note,  which  transfer  was  receiveil 
by  appellant  with  the  notes,  and  was  filed 
with  the  papers  in  this  cause.  Appellee  Tom 
Smith  testided  to  the  claims  having  been 
transferred  to  appellees  by  Farris  the  last  of 
November  or  first  of  December,  1882,  and 
that  "Farris  showed  us  his  books,  and  we 
selected  such  claims  as  we  were  willing  to 
take,  and  a  Ust  of  said  claims  was  written 
out  and  transferred  to  us.  Tliere  were  three 
lists  of  the  claims  made  out.  One  was  given 
to  J.  P.  Noah,  who  was  to  collect  the  claims 
for  us.  One  list  was  kept  by  Hurley  and  one 
by  me.  I  don't  know  what  became  of  the 
lists  that  Hurley  and  Noah  got,  or  whether 
the  list  that  I  got  would  be  called  an  original 
or  a  copy.  I  kept  the  list  I  got  until  about 
the  time  this  s(iit  was  brought,  when  I 
handed  it  to  L.  C.  Padelford,  one  of  our  at- 
torneys, and  I  saw  it  in  court  on  the  first 
trial  of  this  case,  I  suppose  it  was  burned 
when  Fadelford's  oiBce  was  burned,  but  do 
not  know  when  the  office  was  burned.  I 
have  made  no  search  for  said  list  or  transfer." 
This  testimony  was  objected  to  by  appellant 
upon  the  ground  that  appellees  "bad  not 
shown  the  loss  of  the  original  transfer,  which 
was  shown  to  have  been  in  writing,  nor  luul 
they  laid  the  basis  for  parol  proof  of  its  exe- 
cution or  contents."  The  objection  was 
overruled,  and  this  ruling  is  assigned  as  er- 
ror. 

The  paper  abont  which  the  witness  testi- 
fied seems  to  have  been  no  more  than  a  list 
of  the  transferred  claims.  Such  list  could 
have  served  no  useful  purpose  beyond  identi- 
fying; the  claims  transferred,  and  upon  the 
question  of  identity  there  seems  to  be  no  con- 
troversy, for  it  was  in  efTect  admitted  by  ap- 
pellant that  the  notes  involved  in  this  suit 
are  part  of  the  claims  which  appellees  claim 
were  transferred  to  them  by  Farris.  Appel- 
lant specially  pleaded  that  the  only  transfer 
ever  made  for  the  claims  by  Farris  to  appel- 
lees was  made  in  writing  on  January  2, 1883, 
and  WHS  received  by  him  at  the  time  he  re- 
ceived the  claims,  and  was  filed  with  the  pa- 
pers in  this  cause,  and  used  in  evidence  on 
the  trial .  Appellees  clai  med  u  nder  a  transfer 
made  the  last  of  November  or  first  of  Decem- 
ber, 1882,  which  might  have  been  made  as 
well  by  parol  as  in  wnting.  We  think,  how- 
ever, that,  considering  the  paper  as  the  orig- 
inal written  transfer,  its  absence  was  satis- 
factorily accounted  for,  for  the  witness  stated 
what  he  did  with  it,  and  that,  be  had  not  seen 
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it  since  the  flrat  trial.  S.  0.  Padelford,  the 
attornej  to  whom  Smith  testlfled  tbnt  be  had 
delivered  the  list,  testlfled  that  just  before 
tins  suit  was  brought  Smith  handed  to  him 
a  list  of  accounts,  made  out  In  pencil,  that 
had  no  written  transfer  on  it;  that  when  this 
case  was  flrst  tried  he  bad  the  list  in  court 
and  it  was  used  on  the  trial;  that  it  was  then 
put  among  the  papers  of  the  cause;  and  that 
he  bad  not  seen  it  since.  If  nsed  In  evidence 
on  the  trial,  It  must  be  presumed  that  it  was 
filed  in  the  case,  and,  if  tiled,  the  proper  place 
for  it  was  with  the  papers  in  the  custody  of 
the  court.  If  a  file  paper,  no  one  had  the 
right  to  withdraw  it  without  leave  of  court. 
Besides  this,  the  transfer  of  the  claims  to  ap- 
pellees in  November  or  December,  1882,  was 
testlfled  to  without  objection  by  Furris,  Noah, 
Hurley,  and  Daugherty,  which,  we  think, 
renders  the  ruling  here  complained  of  imma- 
terial. The  fourth  assitrnment  of  error  is  as 
follows:  "The  court  erred  in  admitting  the 
testimony  of  plaintiffs  Smith  and  Hurley,  to 
the  effect  that  tliey  were  of  the  opinion  and 
believed  that  the  notes  sued  for  could  have 
been  collected  by  plaintiff  had  they  had  pos- 
session of  them  since  this  suit  has  been  pend- 
ing, over  objection  of  defendant,  as  shown 
by  bill  of  exception  No.  2,  which  is  hereby 
made  a  part  of  Ibis  assignment. "  It  appears 
from  the  bill  of  exception  that  "the  plaintiff's 
W.  J.  Hurley  and  Tom  Smith,  as  witnesses 
in  their  own  behalf,  were  permitted  to  testify 
substantially  as  follows:  That  they  did  not 
know  what  the  notes  sued  for  were  worth; 
that  is,  they  did  not  know  their  market  valne; 
nor  did  they  know  that  the  makers  of  said 
notes  liad,  at  any  time  since  said  notes  were 
given,  any  property  subject  to  execution,  nor 
that  any  of  said  notes  could  have  been  col- 
lected by  law,  but  that  ttiey  believed  that,  if 
they  hail  had  possession  of  said  notes  since 
this  suit  has  been  pending,  they  could,  by 
taking  pay  in  property  and  other  things  than 
money,  have  collected  all  or  most  of  said  notes ; 
that  some  of  the  parties  offered  to  pay  them 
in  property  in  1883,  but  they  refused  because 
they  wanted  money;  that  they  don't  know 
that  the  parties  who  gave  said  notes  are  any 
worse  off  flnancially  now  than  they  were 
when  said  notes  were  given,  but  don't  be- 
lieve since  this  litigation  they  would  be  will- 
ing to  pay,  and  one  of  them  has  moved  off, 
perhaps  to  the  Indian  Nation."  The  objec- 
tion to  this  testimony  was  upon  the  grounds 
"that  the  market  value  of  the  notes,  with 
interest,  was  the  mpasnre  of  darnHges;  that 
said  statements  are  but  tlie  conclusions  and 
opinions  of  the  witnesses;  and  that  there  is 
no  basis  in  the  pleadings  for  such  testimony. " 
Upon  an  examination  of  the  statement  of 
tacts  we  And  that  appellees  Smith  and  Hurley 
testlfled  as  follows  upon  the  question  of  their 
ability  to  collect  the  notes  sued  fur:  Smith 
testlfled:  "I  don't  think  any  of  the  parties 
who  owe  the  notes  sued  for  had,  at  the  time 
the  claims  were  transferred  to  us,  more  than 
the  law  allowed  them,  except,  perhaps,  the 
crops  made  by  them.    At  said  time  they  were 


living  in  the  neigbl>orhood,  and  were  go 
honest  men,  and  would  pay  small  debts, 
can't  tell  what  the  market  value  of  th 
notes  was.  I  don't  think  there  was  t 
market  for  them,  but  if  we  had  had  th 
notes  I  am  sure  we  could  have  collected  tbt 
I  could  have  collected  a  good  deal  of  it 
corn,  cotton,  and  stock,  as  I  did  some 
them  when  I  had  them.  After  the  nu 
came  into  the  hands  of  the  defendant  some 
them  promised  to  pay  me  if  I  could  get  ' 
notes.  I  don't  think  they  are  worth  a 
thing  now.  Moat  all  of  these  parties  hi 
moved  off  now.  I  don't  know  where  tl 
are."  Hurley  testlfled :  "I  am  unable  to  i 
you  what  the  market  value  of  the  claims  si 
for  in  this  case  was  at  the  time  they  w 
taken  by  defendant.  I  don't  think  you  co 
have  sold  them.  There  was  no  market 
them.  I  don't  think  the  parties  owing  s 
claims  had  more  property  than  was  allov 
them  by  law ;  but  they  were  honest,  and  w 
considered  good  for  small  debts  the  size  of 
claims  we  had  against  them.  The  two  C 
ruths  had  been  indebted  to  me  before  t 
time  in  claims  larger  than  those  we  1 
against  them,  and  they  were  prompt  in  p 
ing  me.  In  the  year  1883  I  was  indebted 
one  of  the  Carruths  in  a  larger  amount  tl 
the  claim  against  him,  which  was  transfer 
to  Smith  and  me,  and  Carruth  wanted  me 
pay  him  partly  in  said  claims,  but  I  could 
do  so  l>ecause  1  couldn't  get  his  note  from 
fendant,  and  I  bad  to  pay  Carruth  the  riioi 
which  I  owed  him.  Both  of  the  Garrut 
during  the  year  1888,  lived  on  my  fa|-m,  i 
cultivated  a  portion  of  it,  and  had  I  liad 
note  against  the  other  Carruth  I  could  hi 
collected  it.  He  was  willing  and  able  to  ] 
me,  but  wouldn't  pay  me  unless  I  wo 
turn  him  over  the  note.  I  think  that  it  J 
Smith  and  myself  had  been  permitted  to  hi 
liad  possession  of  said  notes  we  could  In 
collected  them  all,  either  in  property  or  mur 
I  do  not  tliink  I'could  collect  said  notes  no^ 
The  foregoing  is  the  entire  testimony 
these  witnesses  upon  the  question  of 
solvency  of  the  makers  of  the  notes,  and 
pellees'  ability  to  collect  them,  as  appe 
from  the  statement  of  facts,  from  whicti  i 
evident  that  the  statement  of  their  te 
mony.as  it  appears  in  the  bill  of  exception 
not  sustained  by  the  statement  of  facts, 
is  in  direct  conflict  one  with  the  otl 
Which  shall  control?  All  reasonable  { 
sumptions  must  be  indulged  in  support 
the  judgment,  and  he  who  would  annu 
must  show  us  sufficient  reason  for  doing 
As  said  in  this  court  in  McMichael  v.  Ti 
hart,  48  Tex.  220:  "But  if  the  record  coni 
diets  itself,  and  we  are  unable  to  determ 
to  whifh  portion  of  it  credence  should 
given,  we  cannot  say  whether  the  court 
low  erred  or  not  unless  we  could  do  t 
Appellant  has  no  right  to  a  reversal  of 
judgment."  See,  also,  Wiseman  v.  Bav 
69  Tex.  67,  6  S.  W.  Rep.  748,  upon  the  qt 
tion  of  contradiction  between  bill  of  ex( 
tion  and  statement  of  facts.    The  witi 
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Noah,  who  had  had  the  daims  for  eoUeetion. 
and  ooUectod  a  part  of  them,  fully  corrobo- 
rated Smith  and  Hurley  as  to  the  solvency  of 
the  makers  of  the  notes,  and  the  ability  of 
appeUees  to  have  collected  them,  and  also  as 
to  the  fkct  that  there  was  no  market  for  the 
notes,  and  that  they  had  no  market  value. 
In  actions  to  recover  damages  for  the  wrong- 
fol  conversion  of  a  chose  In  action.  It  is  the 
purpose  and  policy  of  the  law  as  in  other  ac- 
tions for  damages  to  give  to  the  injured 
party  compensation  for  the  damage  he  has 
soatained.  The  ordinary  measure  of  dam- 
ages In  such  cases  is  the  tunount  prima  facte 
due  on  the  face  of  the  claim.  If  the  claim 
for  the  conversion  of  which  the  suit  is 
brought  ia  reaUy  of  less  value  than  its  face  it 
devolves  npon  the  defendant  to  prove  that 
fact.  Field,  Dam.  g  828,  and  note  S3;  2 
Sedg.  Dam.  403  et  seq.,  and  note  a.  If  the 
makers  of  the  notes  were  solvent  at  the  time 
they  were  wrongfully  taken  possession  of 
by  the  defendant,  and  they  became  insolv- 
ent while  the  possession  of  the  notes  was 
wrongfully  retained  by  him,  he  would  be 
liable  to  plaintiffs  for  the  amount  prima 
faeie  due  on  the  face  of  the  notes.  King  v. 
flam,  6  Allen.  298.  If  llie  notes  had  no 
market  value,  but  were  of  intrinsic  value  to 
the  owners  because  of  any  peculiar  circum- 
stance or  relation,  the  owners  would  be  en- 
titled to  recover  whatever  they  might  show 
the  note  to  have  been  worth  to  them.  Rose 
T.  Lewis,  10  Mich.  488.  Appellees  alleged  in 
their  pleadings  that  the  notes  were  worth  the 
sum  of  S619.30,  and  that  they  had  sustained 
damage  by  the  wrongful  conversion  in  the 
sum  of  t750.  Appellant  specially  pleaded 
the  insolvency  of  the  makers  of  the  notes,  ex- 
cept as  to  the  amounts  he  had  collected  on 
them,  and  appellees  replied  that  the  notes 
could  have  been  collected  at  the  time  they 
were  received  by-aypallaot;  that  they  could 
have  collected  them,  though  the  notes  are 
now  worthless.  If  appellant  excepted  to  the 
pleadings  of  appellees  there  was  no  ruling  by 
the  court  upon  his  exceptions,  and  they  were 
thereby  waived.  Whatever  allegations  the 
pleadings  of  appellees  may  have  required  to 
authorize  the  admission  of  the  evidence  of  the 
solvency  or  insolvency  of  the  makers  of  these 
notes,  they  were  fully  supplied  by  the  alle- 
gations in  appellant's  pleadings.  Hill  v. 
George,  5  Tex.  87.  In  effect,  appellant  ad- 
mits in  his  pleadings  that  he  had  received 
and  converted  the  notes,  and  that  the  notes 
represented  the  claims  that  bad  been  trans- 
ferred by  Farris  to  appellees  on  the  2d  of 
January,  1883,  two  days  before  Farris  m»de 
the  assignment  for  the  benefit  of  his  credit- 
ors. Appellant  sought  to  avoid  liability  for 
the  conversion  upon  tlie  ground  that  Far- 
ris was  insolvent,  and  the  transfer  was  made 
in  contemphition  of  making  an  assignment, 
and  to  give  unlawful  preference  to  appellees, 
and  that  the  claims  were  transferred  by  Far- 
ris without  consideration,  and  with  intent  to 
hinder,  delay,  and  defraud  his  creditors,  and 
that  sppelleies  bad  notice  of  such  intent. 


These  were  questions  pf  fact  for  the  Jury,  and 
in  our  opinion  they  were  fully  and  fairly  sub- 
mitted by  the  court.  If  the  claims  were  in 
good  fkith  transferred  to  appellees  prior  to 
the  assignment  in  a  manner  and  for  a  pur- 
pose permitted  and  protected  by  law,  it  was 
whollv  immaterial  whether  the  transfer  was 
made  two  days  or  two  months  prior  to  the  as- 
signment. The  fifth,  sixth,  seventh,  eighth, 
and  ninth  assignments  of  error  all  relate  to 
alleged  errors  in  the  charge  of  the  court.  No 
special  instructions  were  requested,  and  up- 
on a  careful  examination  nf  the  entire  charge 
We  are  not  surprised  that  appellant  asked 
none,  for  the  court  fairly  and  fully  submitted 
the  law  applicable  to  every  issue  in  the  case, 
and  we  think  the  charge  quite  as  favorable  to 
appellant  as  the  facts  proven  would  justify. 
The  charge  is  not  subject  to  the  criticism 
made  upon  it  by  these  assignments.  The 
tenth  assignment  of  error  complains  of  an  al- 
leged omission  in  the  charge.  A  sufficient 
answer  to  this  is  that  no  special  instruction 
was  asked  to  cure  the  alleged  omission. 
What  we  have  already  said  with  respect  to 
the  sufficiency  of  the  allegations  of  the  plead- 
ings to  admit  the  evidence  introduced  on  the 
trial,  and  with  respect  to  the  charge  of  the 
court,  disposes  of  the  eleventh  and  twelfth 
assignments.  The  thirteenth  assignment  re- 
late.-!  to  the  action  of  the  court  in  overruling 
the  motion  for  new  trial,  in  which  the  sev- 
eral matters  presented  under  the  other  as- 
signments are  presented  as  grounds  for  the 
motion,  and  we  think  it  unnecessary  to  dis- 
cuss these  matters  further.  After  a  careful 
consideration  of  every  question  presented, 
we  find  no  error  in  the  record  for  which  we 
think  the  judgment  should  be  reversed,  and 
we  are  of  opinion  that  it  should  be  affirmed. 

Statton,  C.  J.  Report  of  the  commission 
of  appeals  examined,  their  opinion  adopted, 
and  the  Judgment  affirmed. 


MiLUKIN  V.  Smoot. 
{Supreme  Court  of  Texa*.    Nov.  M,  1838.)* 

SSPABATB  PaOFSSTT  0»  WlM — DbfOSITIOXB. 

1.  In  an  action  by  a  husband  for  the  recovery 
of  the  separate  property  of  his  wife,  the  fact  that 
such  property  was  purchased  with  money  arising 
from  land  limited  to  the  wife  for  life,  and  to  her 
children  after  ber  death,  does  not  affect  her  right 
thereto  for  her  life,  nor  to  the  possession  thereof, 
nor  are  her  children  necessary  parties  to  the  action, 
and  ezcentions  to  an  answer,  pleading  non-joinder 
of  the  children,  were  properly  sostained. 

3.  It  was  not  error  to  suppress  the  admission 
of  depositions  which  were  shown  to  have  been 
taken  without  notice  to  the  adverse  party,  as  re- 
quired by  Sayles'  Civil  St.  Tex.  art.  2218. 

8.  An  action  to  recover  horses  wrongfully  sold 
under  an  execution  is  not  a  bar  to  a  second  action 
between  the  same  parties  to  recover  other  horses 
sold  at  the  same  tune  under  the  same  ezeoution, 
but  seized  at  a  different  time  and  place,  although 
both  claims  might  have  been  included  In  the  one 
suit. 


'Publication  delayed  through  failure  to  receive 
copy. 
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Appral  from  district  court,  Parker  county; 
A.  T.  Watts.  Special  Judge. 

Action  by  T.  S.  Smoot  against  Frank  Mil- 
llkin  to  recover  certain  horses  claimed  by  bis 
wife,  Mrs.  M.  J.  Smoot,  as  her  separate  prop- 
erty, under  a  conveyance  from  her  son  B.  T. 
Smoot.  The  horses  were  levied  upon,  sold 
onder  two  executions  against  the  sod  B.  T. 
Smoot,  one  In  favor  of  Jo.  H.  Drown,  the  other 
in  favor  of  C.  H.  Millikin,  cashier  of  the 
First  National  Bank  of  Weatherford,  as  bis 
property,  and  were  purchased  at  the  sheriff's 
sale  by  the  plaintiff,  under  which  title  he 
claims,  on  the  ground  that  the  sale  to  Mrs. 
Smoot,  by  her  son,  was  fraudulent  and  void. 
Judgment  was  rendered  in  favor  of  plaintiff 
for  possession,  or  their  value  if  not  delivered, 
but  was  reveraed  and  remanded  on  appeal. 
64  Tex.  172.  On  the  second  trial  verdict  was 
rendered  for  plaintiff,  and  defendant  appeals. 

B.  Q,  Bldwell,  for  appellant.  Hood,  La- 
tham (ft  Htepheru,  for  appellee. 

Walkeb,  J.  This  is  a  second  appeal,  (64 
Tex.  172,)  where  a  statement  of  the  case  ap- 
pvars  that  the  consideration  paid  for  the 
borses— the  subject  of  the  UtigHtiun  came 
from  land  limited  to  the  wife  for  life,  her 
children  to  take  after  her  death — did  not  af- 
fect hur  right  to  the  property  fur  her  life,  nor 
to  the  possession  of  it.  Slie  had  the  right  to 
reclaim  the  property,  and  it  was  her  duty  to 
do  BO.  The  answer  of  Millikin,  pleading  a 
non-joinder  of  parties,  and  insisting  that  her 
children  should  be  made  parties,  was  insuffi- 
cient, and  tlie  exceptions  to  it  were  properly 
sustained.  Legal  title  to  the  property  was 
shown  in  the  wife,  coupled  with  possession. 
A  trespasser  oould  not  Inquire  into  the  equi- 
ties settled  or  charged  upon  the  property.  5 
Walt,  Act.  &  Def.  p.  471,  8  5. 

The  depositions  of  the  witness  Carter  were 
Important,  and  had  they  been  otherwise  prop- 
erly taken,  upon  the  showing  made  by  the 
notary  taking  them,  and  by  the  district  clerk, 
that  they  had  not  been  altered,  the  court 
should  have  permitted  the  notary  to  remedy 
his  overslglit  and  write  his  name  across  the 
seal  of  the  envelope,  and  the  district  clerk  to 
Indorse  on  the  package  that  he  had  received 
it  from  the  hands  of  the  officer  taking  the 
depositions.  But  it  appeiirs  from  the  bill  of 
exceiitions  that  the  depositions  had  been  taken 
without  the  notice  to  the  adverse  party  re- 
quired by  statute.  This  defect,  properly 
urged,  wiis  a  valid  reason  for  suppressing 
them.  The  action  of  the  court  in  suppressing 
the  depositions  was  proper. 

The  refusal  of  the  court  to  give  the  instruc- 
tion asketi  by  appellant,  as  to  the  claim  made 
by  appellee  to  four  head  of  horses  seized  un- 
der the  same  execution  with  the  horses  sued 
for  herein,  whs  Justified  under  the  facts  in 
evidence.  The  principle  is  well  recognized 
that  an  aggrieved  party  cannot  split  up  one 
cause  of  action  into  two  or  more  suits.  The 
testimony  shows  that  the  horses  here  in  liti- 
gation were  slock-horses  on  the  range,  and 
were  seized  in  the  range.    The  four  bead  of 


lioraes  which  Itad  been  claimed  in  the  proceed- 
ings referred  to  were  taken  from  the  plow 
and  wagon  of  appellee  at  a  different  time  and 
place.  It  may  well  be  presumed  that  tbe 
work-horses  were  needed  upon  tbe  farm,  and 
the  prompt  recovery  of  them  was  of  impor- 
tance. By  such  action  the  right  of  action  for 
the  stock-horses  taken  on  the  range  was  not 
lost.  While  all  could  have  been  included  in 
one  suit,  the  owner  oould  pursue  lier  rights 
against  the  two  distinct  invasions  of  her  prop- 
erty. Thesufflciency  of  the  testimony  to  sus- 
tain the  verdict  is  not  presented  by  any  as- 
sign ment  of  error  of  which  tbe  court  can  take 
notice.  But  an  examination  of  the  statement 
of  facts  shows  ttiat  the  verdict  was  not  with- 
out evidence  to  sustain  it.  Tbe  Judgment  is 
affirmed 


MoCz-EtXAND  V.  Faixon  H  ol. 
(Supreme  Court  of  Texat.   June  4, 1889.) 

WbONOFUL  ATTACBXINT— ErtDBKCS. 

1.  The  bill  of  exoeptions  agreed  to  by  the  par- 
ties, and  approved  by  the  court,  must  prevail  over 
a  statement  of  facta  made  by  the  oouii^  on  failara 
of  the  parties  to  agree  thereto. 

ii.  On  the  trial  of  an  issue  of  wrongful  attach- 
ment, where  the  verdict  was  against  tbe  attach- 
ment plaintiff  for  actual  damages  only,  he  was  not 
prejuoloed  by  defendant's  testimony  that  the  goods, 
for  the  price  of  which  the  action  was  brought, 
were  unsalable,  and  not  such  as  the  buyer  or- 
dered. 

8.  As  tending  to  show  that  plaintiff  had  no 
reasonable  cause  for  attachment!  on  the  eronnd 
that  defendants  were  about  to  dispose  at  their 
property  with  Intent  to  defraud  creditors,  testi- 
mony was  admissible  that  before  the  attachment 
defendants  consulted  plaintiff,  and  asked  for  his 
approval  in  the  matter  of  a  contemplated  change 
in  the  partnership,  this  being  the  only  intended 
disposition  on  which  plaintiff  relied  for  his  attach- 
ment. 

4.  As  defendants  recovered  only  actual  dam- 
ages for  the  attachment,  plaintiff  was  not  preja- 
dlced  by  their  testimony  as  to  what  they  had  been 
doing  since  tbe  attachment. 

6.  Both  defendants  having  testified  that  their 
stock  of  goods,  all  of  which  was  attached  by 
plaintiff,  was  worth  $1,400  or  (1,600,  a  verdict  for 
94,400,  less  the  amount  of  i^aintiff's  claim,  was 
warranted,  though  the  sheriff's  return  valued  the 
goods  attached  at  only  18,236,  and  it  appeared  that 
two  other  attachments,  one  for  $149  and  the  other 
for  an  amount  not  shown,  were  subsequently  levied 
upon  the  same  ttoods. 

CkMnmissioners'  decision.  Appeal  from 
district  court,  McLennan  county. 

Action  by  attiichment  brought  by  Peter 
McClelland  against  Fallon  &  Lehr.  Verdict 
and  judgment  for  defendants,  and  plaintiff 
appeals. 

Anderton  A  Flint,  for  appellant.  Her- 
ring  <fi  Kelley,  for  appellees. 

AoKER,  P.  J.  Appellees  were  doing  busi- 
ness as  merchants  at  Dublin,  in  Erath  county, 
and  were  indebted  to  appellant  in  tbe  sum  of 
ubout91>300.  Appellant  brought  suit  on  bis 
claim,  and  sued  out  an  attachment  upon  the 
ground  tliat  appellees  were  about  to  dispose  of 
their  property  with  intent  to  defraud  their 
creditors.  The  sheriff  levied  the  writ  upon, 
and  took  possession  of.  appellees'  stock  of  mer- 
chandis«b  of  tbe  valu«  of  #4,400  <a  f4,500. 
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Appellees  answered  bj  general  denial,  and 
plea  in  reconvention,  alleging  that  the  attach- 
ment was  sued  out  wrongfully,  without  prob- 
able cause,  and  with  malice,  and  claimed 
95.000  actual  and  $10,000  exemplary  dam- 
ages. Thetrial  was  by  jury.  Appellant's  de- 
mand was  admitted.  The  Jury  returned  a 
verdict  in  favor  of  appellees  for  04,400,  less 
the  amount  of  appellant's  demand,  with  in- 
terest from  the  levy  at  8  per  cent.,  making 
$8,801.77,  for  which  the  judgment  from 
which  this  appeal  is  prosecuted  whs  rendered: 

The  first  assignment  is:  On  the  trial 
defendants  testified  that  they  purchased  goods 
of  plaintiff,  and  both  Fallon  and  Lehr  were 
asked  by  their  attorneys,  while  on  the  stand 
as  witnesses  for  themselves,  If  plaintiff  did 
not  sell  them  unsalable  goods,  and  such  as 
they  did  not  order,  to  which  plaintiff  ob- 
jected, on  the  ground  that  this  evidence 
was  irrevdant,  and  calculated  to  prejudice 
the  jury  against  plaintiff.  It  appears  from 
the  bill  of  exceptions  that  the  objection  was 
overruled.  While  the  assignment  does  not 
all(^  tliat  this  ruling  was  error,  we  under- 
stand from  the  brief  that  it  is  contended  It 
was.  It  appears  from  the  statement  of  facts 
made  by  the  judge,  counsel  having  failed  to 
agree,  that  the  testimony  objected  to  was 
elicited  by  appelant  on  cross-examination  of 
appellees.  There  is,  therefore,  an  apparent 
conflict  between  the  bill  of  exceptions  and  the 
statement  offsets.  If  the  statement  of  facts 
had  t>een  agreed  to  by  counsel,  the  record 
would  contradict  itself,  and  we  would  be  on> 
able  to  determine  which  was  the  more  cred- 
ible, the  bill  of  exceptions  or  the  statement 
of  facta.  Both  l>eing  the  result  of  agreement 
between  the  parties,  and  of  equal  dignity,  we 
could  not  say  whether  the  court  below  erred 
or  not.  McMiohael  v.  Truehart,  48  Tex .  220 ; 
Wiseman  v.  Baylor,  69  Tex.  67.  6  S.  W.  Kep. 
748;  Ramsey  v.  Hurley,  ante,  56,  (Tyler 
Term,  1888. )  The  bill  of  exceptions  appears  to 
have  been  agreed  to  as  provided  by  article 
I'd&i,  Rev.  iSt.,  while  the  statement  of  facts 
was  made  by  the  judge,  upon  failure  of  coun- 
sel toagree.  Itseemsthatin  such  oasethe  bill 
of  exceptions  should  prevail  ag;iinst  the  state- 
meat  of  facts,  otherwise  the  trial  judge,  in 
making  up  the  statement  of  facts,  could  de- 
prive a  party  of  the  benefit  of  his  bill  of 
exceptions  agreed  to,  and  approved  by  the 
court.  Gaines  v.  Salmon,  16  Tex.  312. 
We  think  the  bill  of  exceptions  does  not  con- 
tain a  full  and  proper  presentation  of  the  tes- 
timony objected  to,  for  it  appears  from  the 
statement  of  facts  that,  while  appellees  tes- 
tified to  the  matter  complained  of,  it  also  ap- 
pears that  they,  in, the  same  connection,  tes- 
tified, "But  we  made  no  complaint  to  him 
about  this."  Tiie  jury  returned  a  verdict  for 
actual  damages  only,  and  it  does  not  appear 
protiable  that  they  were  influenced  by  this 
testimony  to  the  injury  of  appellant.  We  do 
not  think  the  evidence  was  calculated  to  so 
affect  the  Jury,  and  in  view  of  the  verdict 
we  think  the  ruling  was  immaterial. 

The  second  assignment  is:    On  the  trial 


of  the  case  RoUa  Fallon  was  asked  by  his 
attorneys,  while  on  the  stand  as  a  witness 
for  defendants,  if  be  and  Lehr  did  not  con- 
template a  change  in  their  business,  and  to 
take  in  the  place  of  John  Lehr  a  Mr.  Sim- 
mons, of  Goliad  county,  and  if  Simmons 
had  not  been  to  look  at  the  business  and  ex- 
pressed himself  satisfied,  and  his  intention  of 
closing  up  his  business  and  taking  I^hr's 
place,  and  if  he  (Fallon)  had  not  informed 
plaintiff  of  this  before  the  attachment  was 
sued  out.  To  these  questions  plaintiff  ob- 
jected, on  the  grounds  that  the  evidence  was 
irrevelant,  and  plaintiff  was  not  bound  to  rely 
on  the  information,  which  objection  was  over- 
ruled by  the  court,  and  the  witness  permitted 
to  testify,  as  shown  by  the  bill  of  exceptions. 
It  appears  that  on  the  25th  day  of  April,  1888, 
Fallon  wrote  appellant  in  regard  to  getting 
Simmons  to  buy  out  Lehr's  interest  in  the 
partnership,  and  asked  that  appellant  would 
answer  him  at  once  in  regard  to  the  mat- 
ter. On  the  30th  day  of  the  same  month, 
having  received  no  reply  to  his  letter,  Fallon 
telegraphed  appellant:  "Do  you  accede  to  my 
proposition  of  the  25th  ?  Sim  mons,  of  Goliad, 
wants  me  to  let  him  know  at  once  by  tele- 
graph. Answer  this  by  telegraph."  Both 
the  letter  and  the  message  were  received  by 
appellant,  but  he  made  no  reply  to  either. 
The  ground  of  attachment  was  that  appellees 
were  about  to  dispose  of  tlieir  property  with 
intent  to  defraud  their  creditors,  and  we 
think  the  evidence  was  clearly  admissible  aa 
tending  to  disprove  the  ground  of  attachment. 
There  was  no  evidence  of  any  other  contem- 
plated sale  or  change  in  appellees'  business, 
and  this  change  was  fully  made  known  to 
appellant  by  Fallon,  which,  wethink,  wasin- 
couaistent  with  an  intent  to  defraud  their 
creditors.  It  was  true  that  appellant "  was  not 
bound  to  rely  on  the  information"  received 
from  Fallon  through  his  letter  and  telegram, 
but  it  appears  from  his  testimony  that  he  did 
rely  on  it,  for  he  states  that  he  had  no  ground 
for  attachment  except  his  notes,  and  the  let- 
ter and  telRgram  from  Fallon,  and  knew 
nothing  but  the  information  which  these  pa- 
pers contained.  We  think  the  court  did  not 
err  in  the  particular  complained  of  in  the 
second  assignment. 

The  third  assignment  is:  Each  defendant 
(Fallon  and  Lehr)  was  asked  by  their  at- 
torney, while  testifying  on  his  own  behalf, 
what  they  had  been  doing  since  the  attach- 
ment was  sued  out.  Plaintiff  objected  on 
the  ground  that  what  each  bad  done  since 
was  immaterial,  and  could  not  affect  the 
question  at  issue.  These  objections  were 
overruled,  and  each  defendant  permitted  to 
testify,  as  shown  by  exception  No.  3.  Aatbe 
jury  found  only  actual  damages, — the  value 
of  the  stock  of  merchandise  token  under  the 
attachment, — it  is  cletu:  that  appellant  sus- 
tained no  injury  from  the  ruling  here  com- 
plained of. 

The  effect  of  the  fourth  assignment  of  error 
is  that  the  verdict  of  the  jury  is  contrary  to  the 
law  and  the  evidence.     There  is  no  complaint 
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of  the  obarge  of  the  court.  Tb«  only  evidence 
as  to  the  value  of  the  stock  of  goods  was  the 
testimony  of  appellees,  who  testi6ed  that  the 
stock  WHS  of  the  value  of  $4,400  or  94,500, 
and  both  of  these  also  testified  that  the  en- 
tire stock  was  seized  and  taken  possession 
of  under  the  attachment  in  favor  of  appel- 
lant, and  there  is  nothing  in  the  record  tend- 
ing to  contradict  their  testimony.  It  is  true 
that  the  sheriff's  return  upon  the  writ  shows 
tliat  he  valued  the  goods  levied  upon  at  $2,- 
225,  but  there  is  nothing  in  the  return,  or 
eleswhere  in  the  record,  indicating  that  he 
did  not  levy  upon  the  entire  stoi^.  The  only 
evidence  that  other  writs  of  attachment  were 
sued  out  against  appellees  was  the  testimony 
of  appellees  themselves.  They  testified  that 
two  other  attachments  were  levied  on  the 
goods  after  they  were  taken  possession  of  un- 
der appellant's  writ.  One  of  these  was  in  fa- 
vor of  McClelland  &  Oran,  of  which  firm  ap- 
pellant was  a  member,  for  the  sum  of  $149, 
which  was  levied  immediately  after  the  levy 
of  appellant's  writ;  and  the  other  was  a  writ 
in  favor  of  Bradley  &  Co.,  (for  what  amount 
does  not  appear,)  which  was  not  levied  until 
about  two  months  after  the  stock  of  goods 
had  been  taken  under  the  writ  in  this  case. 
We  think  the  evidence  abundantly  sustains 
the  verdict,  and  tbat  the  verdict  and  judg- 
ment are  not  contrary  to  law.  We  thiuk  it 
clear  that  the  attachment  was  wrongfully 
sued  out,  without  probable  cause,  and  we  are 
of  opinion  that  the  judgment  of  the  court  be- 
low should  be  affirmed. 

Statton,  C.  J.  Beport  of  the  commission 
of  appeals  examined,  their  opini(«i  adopted, 
and  the  judgment  affirmed. 


HOWBLL  0.  BSTBS. 

(Supreme  Court  of  T«ea».  Nor.  8^  1888.)* 
Easkksnts. 
Testator  built  two  houses  on  adjoining  lots. 
The7  wane  two  stories  high,  with  a  comwon  parti- 
tion wall.  The  upper  rooms  were  reached  by  a 
stairway  wholly  in  one  of  the  buildings,  but  at- 
tached to  the  partition  wall.  Held,  that  a  devise 
of  the  other  building  carried  the  right  to  use  the 
stairway  aooording  to  the  custom  of  tlie  testator. 

Error  from  district  court,  GoUin  county; 
BiCHARD  Maltbeb,  Judge. 

Qamett  &  Muse,  for  plaintiff  in  error.  K. 
R.  Craig,  for  defendant  in  error. 

Gaines,  J.  Daniel  Howell,  being  the 
owner  of  certain  contiguous  business  lots  in 
the  city  of  McKinney,  constructed  upon  two 
of  them  two  brick  buildings,  each  two  stories 
in  height,  with  a  common  or  party  wall  t)e- 
tween  them.  The  lower  story  in  each  build- 
ing was  designated  and  used  as  a  mercantile 
store-house.  In  the  upper  stories  offices  were 
constructed,  which  were  leased  to  profession- 
al men.  The  upper  rooms  of  the  two  build- 
ings were  reached  by  a  stairway,  which  was 
attached  to  the  partition  wall,  and  opened 

■Publication  delayed  by  failure  to  receive  copy. 


upon  the  street  or  pubHc  square  In  front  of 
the  structure.  The  stairway  was,  however, 
wholly  within  one  of  the  buildings,  and  upon 
the  lot  upon  which  that  building  was  situat- 
ed. Daniel  Howell  died,  having  made  hit 
will,  by  which  he  devised  the  building  con- 
taining the  stairway  to  his  son,  the  plaintiff 
in  error,  and  the  other  to  his  daughter,  Mrs. 
Estes,  whose  title  so  acquired  defendant  in 
error  now  has.  The  plaintiiT  in  error  hav< 
ing  denied  the  use  of  the  stairway  as  an  ap- 
proach to  the  upper  rooms  of  the  other  build- 
ing, this  suit  was  brought  to  enjoin  him  from 
interfering  with  the  free  use  of  the  stairway 
by  defendant  in  error  and  his  tenants;  and 
upon  flnal  hearing  a  perpetual  injunction 
was  granted. 

The  facts  stated  are  substantially  the  facts 
alleged  in  the  petition  and  found  by  the 
court.  All  the  errors  assigned  present  prac- 
tically the  same  question:  Did  the  use  of  ttie 
stairway,  as  appurtenant  to  the  building, 
pass,  by  the  devise  of  Daniel  Howell,  to  his 
daughter?  Tiiere  is  no  statement  of  facts  in 
the  record,  but  the  court  found,  in  effect, 
that  the  stairway  was  not  an  absolute  neces- 
sity to  the  use  of  the  upper  rooms  in  the  oth- 
er building;  that,  at  an  expense  of  $50,  a 
stairway  could  be  constructed  in  that  build- 
ing, which  would  l>e  more  convenient  to  the 
use  of  the  upper  rooms,  but  which  would  be 
a  material  detriment  to  the  use  of  the  store- 
room below.  Upon  the  precise  point  thus 
presented  there  is  some  conflict  of  authority. 
Counsel  for  plaintiff  in  error  insist  that  while 
the  title  to  Iratli  houses  was  in  Daniel  How- 
ell there  could  be  no  servitude,  and  that  by 
the  devise  no  servitude  passed  by  implica- 
tion except  such  as  is  absolutely  necessary  to 
the  enjoyment  of  the  property  conveyed. 
Upon  the  first  proposition  there  is  no  conflict 
of  authority.  The  principle  is  elementary 
that,  to  constitute  an  easement,  the  dominant 
and  the  servient  estates  must  be  held  by  dif- 
ferent owners;  and  when  the  owner  of  an 
estate  enjoys  an  easement  over  another,  and 
acquires  title  to  the  latter,  the  easement  ia 
thereby  extinguished.  The  supreme  ooart 
of  Massachusetts  also  hold  that,  in  order  to 
create  an  easement  by  implication,  when  the 
title  to  the  two  parcels  is  severed  by  grant  or 
otherwise,  it  must  be  strictly  necessary  to 
the  enjoyment  of  the  estate  in  favor  of  which 
it  is  claimed;  and  that  if  another  means  can 
be  provided  equally  beneficial,  without  un- 
reasonable labor  and  expense,  no  easement 
will  pass.  Bandall  v.  McLaughlin,  10  Allen. 
366;  Carbrey  v.  Willis,  7  Allen,  364;  Buss  t. 
Dyer,  125  Mass.  287. 

But  there  is  another  view  of  this  subject: 
"Strictly  speaking,  a  man  cannot  subject  one 
part  of  his  property  to  another  by  an  ease- 
ment, for  no  man  can  have  an  easement  on  his 
own  property;  but  he  obtains  the  same  right 
by  the  exercise  of  another  right, — the  general 
right  of  property;  but  he  has  not  thereby 
permanently  altered  the  quality  of  two  parts 
of  his  heritage;  and  if,  after  the  annexation 
of  peculiar  qualities,  he  alienates  one  part  of 
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his  heritage,  it  seems  but  reasonable.  If  the 
alterations  thus  made  are  palpable  and  mani- 
f«at,  that  a  purchaser  should  take  the  lands 
bordened  or  benefited,  as  the  case  may  be, 
by  the  qualities  which  tlie  previous  owner 
iMd  undoubtedly  the  right  to  attach  to  it." 
Gale  &  W.  Eaaem.  40.  The  authors  from 
whom  we  have  quoted  also  say  that  the 
"qualities"  so  annexed  must  be  "apparent 
and  continuous,"  and  these  terms  have  been 
generally  adopted  by  the  courts,  at  least  in 
this  country,  as  descriptive  of  the  character 
of  an  improvement  which  will  justify  the 
claim  of  an  easement.  The  word  "oontinu* 
ous"  is  used  in  a  technical  sense,  and,  as  we 
understand  it,  means  continuously  connected. 
A  "discontinuous"  easement  is  said  to  be  one 
which  requires  the  act  of  man  to  complete  it; 
for  example,  a  pump  upon  one  lot,  whicli  is 
used  to  supply  water  to  another  lot,  but 
from  which  the  water  has  to  be  conveyed  by 
hand.  We  think  the  weight  of  authority 
sustains  the  proposition  that  if  an  improve- 
luent  construct^  over,  under,  or  upon  one 
parcel  of  land  for  the  convenient  use  and  en- 
joyment of  another  contiguous  parcel  by  the 
owner  of  both  be  open  and  usable  and  perma- 
nent in  its  character,  and  of  such  a  nature  as 
does  not  require  the  act  of  man  to  perfect  or 
indicate  its  use,  and  the  owner  alienates  the 
latter,  the  oseof  such  improvement  will  pass 
as  an  easement,  although  it  may  not  be  abso- 
lutely necessary  to  the  enjoyment  of  the  es- 
tate conveyed.  Lampman  v.  Milks,  21  N. 
Y.  505,  and  authorities  cited;  Ewart  v. 
Cochrane,  4  Macq.  123;  Eiefter  v.  Imbofl, 
26  Fa.  St.  438;  Kilgour  v.  Ashcom,  5  Har. 
&  J.  82;  Seymour  v.  Lewis,  13  N.  J.  Eq. 
439;  Elliott  v.  Bhett,  5  Rich.  Law,  405.  See, 
also.  Freeman's  notes  to  same  case,  57  Amer. 
Dec.  762,  and  authorities  cited. 

In  Ewart  v.  Cochrane,  supra,  the  court 
say  the  easement  must  be  "necessary  for  the 
convenient  and  comfortable  enjoyment  of  the 
property  as  it  existed  before  the  time  of  the 
grant."  If,  without  alteration  involving  la- 
bor and  expense,  the  convenience  is  neces- 
sary to  the  use  of  the  property  as  it  exists  at 
the  time  of  the  conveyance,  the  easement 
passes.  This  seems  to  us  the  more  reasona- 
ble doctrine.  The  reason  of  the  rule,  in  case 
of  an  easement  implied  on  account  of  strict 
necessity,  is  that  the  grantor  shall  not  be  per- 
mitted tu  derogate  from  his  grant  by  denying 
to  the  grantee  the  means  by  which  it  is  to  l^ 
enjoyed.  For  the  same  reason  he  should 
not  be  permitted  to  deny  the  use  of  open  and 
usable  improvements,  which,  without  altera- 
tions involving  labor  and  expense,  are  neces- 
sary to  the  use  of  the  property  granted.  The 
<>state  retained  by  him  being  used  by  him  at 
the  time  of  the  grant  for  the  benefit  of  the 
other,  by  means  of  an  obvious  artificial  con- 
veyance, and  such  use  being  necessary  to  the 
enjoyment  of  the  latter  in  its  existing  condi- 
tion, it  is  to  be  presumed  that  he  intended  to 
convey  the  estate  accompanied  by  the  ease- 
ment. 

We  apprehend  that  it  should  likewise,  be 


presumed  tliat  a  devisor  who  devisee  prop* 
erty  under  like  circumstances  intended  to 
devise  with  it  a  usable  and  permanent  im- 
provement upon  contiguous  property  devised 
to  another  in  the  same  will,  which  is  neoea* 
sary  to  its  enjoyment  in  its  existing  state, 
and  that  the  learned  judge  who  tried  the 
case  below  did  not  err  in  so  holding.  That 
such  easement  will  pass  by  a  devise  is  ex- 
pressly held  by  the  supreme  court  of  Penn- 
sylvania. Phillips  v.  Phillips,  48  Pa.  St.  178. 
See,  also,  as  to  partition,  Kilgour  v.  Ashcom, 
supra;  Thompson  v.  Miner,  30  Iowa,  386; 
Bur  well  v.  Hobson,  12  Grat.  322;  Morrison 
V.  King,  62  ill.  30.  There  is  no  error  in  the 
judgment,  and  it  is  affirmed. 


Haoub  o.  Jackson. 

(Supreme  Court  of  Texat.    Nov.  ifl,  1888.)> 

JuDOMBiTT— Partus  m  VomscLoavaa. 

1,  A  Judgment  for  foreclosure  of  a  mortgage 
recited  it«  date  and  the  date  of  the  note  for  eeou- 
rlty  of  which  it  was  given  aa  of  May  4, 1885,  when 
the  date  of  both  was  April  4, 1885.  The  petiUon 
alleged  the  proper  date.  The  mortgage  was  at- 
tached to  and  made  a  part  of  the  petition,  and  the 
note  was  Introduced  in  evidence.  Held,  that  the 
recital  of  the  date  of  the  note  and  mortgage  was 
not  a  necessary  part  of  the  judgment,  and  should 
be  treated  as  clerical  error,  it  appearing  from  the 
whole  record,  with  reasonable  certain^,  that  the 
jud^ent  waa  rendered  in  the  cause  of  action  set 
up  in  the  petition. 

2.  In  an  action  for  foreclosure  of  a  mortg^e, 
the  holder  of  a  prior  mortgage  on  the  same  land  Is 
not  a  necessary  party. 

Error  from  £1  Paso  county  court. 

Action  on  a  note,  and  to  foreclose  a  mort- 
gage. There  is  no  statement  of  facts  nor 
bill  of  exceptions.  The  only  specific  assign- 
ment of  errors  is  as  follows:  "The  judgment 
is  contrary  to  both  the  law  and  the  evidence 
in  this:  that  plaintifT  sued  upon  a  note  dated 
April  4,  1885,  and  to  foreclose  a  mortgage 
dated  April  4,  1885,  and  recovered  a  Judg- 
ment on  a  note  dated  May  4,  1885,  and  not 
on  the  note  sued  on;  and  the  decree  fore- 
closed a  mortgage  dated  May  4,  1885,  and 
not  the  mortgage  sued  on."  In  the  judg- 
ment the  date  of  the  note  and  mortgage  was 
recited  as  May  4,  1885,  while  the  petition 
alleged  that  the  instruments  were  dated 
April  4,  1885. 

Walton,  Hill  tft  Walton,  George  8.  Walton, 
and  Hague  A  Toung,  for  plaintiffs  in  error. 
M.  W.  Stanton,  for  defendant  in  error. 

^TATTON,  C.  J.  This  action  was  brought 
by  defendant  in  error  to  recover  on  a  prom- 
issory note  alleged  to  have  been  executed  to 
him  by  plaintiff  in  error,  bearing  date  April 
4, 1885,  and  to  foreclose  a  mortgage  executed 
at  the  same  time  to  secure  it.  The  petition 
did  not  set  out  the  note  in  Juee  verba,  but 
gave  it  substantially;  and  alleged  that  it  bore 
three  credits,  of  which  the  several  amounts 
and  dates  were  alleged.  The  mortgage  was 
attached  to  the  petition,  and  made  an  exhibit. 


1  Publication  delayed  through  failure  to  receive 
cony. 
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It  bore  date  April  4,  1885,  and  on  its  face 
purported  to  be  executed  to  secure  the  pay- 
ment of  the  note  described  in  the  petition, 
which  the  mortgage  accurately  described  as 
to  date,  amount,  rate  of  interest,  and  time  of 
maturity.  The  defendant  answered  by  a  gen- 
eral demurrer  and  general  denial.  Tlie  case 
was  tried  without. a  jury,  and  a  Judgment 
rendered  in  favor  of  the  plaintiff.  The  judg- 
ment recites  that  a  note  was  offeret)  in  evi- 
dence by  the  plaintiff,  which,  with  the  sev- 
eral credits  indorsed  tliereon,  it  describes  ac- 
curately as  described  in  the  petition,  except 
that  it  recites  the  note  as  of  date  May  4, 
1885.  instead  of  Aprils  4,  1885.  It  further 
declares  tliat  it  appeared  to  the  court  that  the 
defendant  had  executed  a  mortgage  just  such 
as  was  attached  to  and  made  a  part  of  the 
petition,  except  that  it  states  the  date  of  the 
mortgage  to  be  May  4,  1885.  The  defendant 
filed  a  motion  for  new  trial,  based  on  the  sole 
ground  that  the  petition  stated  no  cause  of 
action,  which  was  overruled.  The  mortgnge 
recites  the  existence  of  a  prior  mortgage,  and 
It  is  insisted  that  the  court  erred  in  proceed- 
ing with  the  cause  until  the  holder  of  that 
was  made  a  party.  Ko  request  was  made  in 
the  court  below  that  such  person  should  be 
brought  in  as  a  defendant;  and,  had  there 
been,  the  court  would  properly  have  refused 
to  require  it.  The  holder  of  a  senior  mort- 
gage was  not  a  necessary  parly. 

It  is  further  insisted  that  the  recitals  in 
tlie  judgment  that  the  note  and  mortgage  on 
which  the  judgment  was  rendered  were  of 
date  May  4,  1885,  are  conclusive  of  the  fact 
that  the  judgment  was  rendered  on  a  cause 
of  action  not  alleged  in  the  petition.  The  re- 
citals in  the  judgment  were  not  necessary; 
and  if  from  the  whole  record  it  appears  with 
reasonable  certainty  that  it  was  rendered  on 
the  cause  of  action  set  up  in  the  petition,  an 
erroneous  recital  will  be  no  sufficient  ground 
for  reversal.  The  entire  recital  in  reference 
to  tlie  note  is  as  follows:  "And  it  appearing 
to  the  court  that  the  cause  of  action  was  or 
is  upon  a  promissory  note,  which  was  intro- 
duced in  evidence  by  plaintiff's  attorney  after 
reading  the  petition  in  said  cause,  which  note 
was  originally  given  for  the  sum  of  six  thou- 
sand four  huniired  and  fifty-seven  dollars  and 
ninety-three  cents,  and  bearing  interest  at 
the  rate  of  ten  per  cent,  per  annum  from  the 
date  of  same,  whicli  said  note  was  dated  May 
4,  1885,  upon  which  note  certain  payments 
were  credited.— one  credit  of  seven  hundred 
dollars,  on  July  17,  A.  D.  1886 ;  another  cred- 
it of  six  huudred  and  twenty-five  dollars 
on  October  19,  1886;  and  another  credit  of 
two  hundred  and  fifty  dollars  on  March  14, 
1887."  We  have  here,  in  effect,  a  declara- 
tion that  the  promissory  note  made  in  the  pe- 
tition the  cause  of  action  was  read  in  evi- 
dence. The  note  described  in  the  petition 
corresponded  in  every  respect  with  that  de- 
scribed in  the  judgment,  including  the  cred- 
its, except  as  to  the  date  of  tlie  note.  Looking 
to  the  entire  entry  and  record,  we  thinJi  there 
can  be  no  doubt  that  tiie  note  offered  in  evi- 


dence was  the  note  described  in  the  petitio 
and  in  the  mortgage  made  an  exhibit,  wbic 
must  be  presumed  from  the  judgment,  thei 
being  neither  a  statement  of  facts  nor  bill  < 
exceptions,  to  have  been  read  as  the  best  ev 
dence  of  what  the  mortgage  was,  and  of  tl 
debt  it  was  given  to  secure.  The  lands  c 
which  foredosure  was  sought  are  accurate 
descrilied  in  the  petition  and  judgment,  as  a 
they  in  the  original  mortgage  made  a  part 
the  petition.  That  mortgage  bears  date  Api 
4,  1885,  and  shows  that  it  was  given  to  s 
core  the  identical  debt  evidenced  by  the  no 
described  in  the  petition.  The  incorrect  da 
of  the  note  and  mortgage  contained  in  the  i 
citals  of  the  judgment  evidently  are  mere 
clerical  errors ;  and,  in  the  face  of  the  e^ 
dence  furnished  by  the  record,  showing  th 
the  judgment  was  actually  rendered  on  t 
note  and  moitgage  made  the  foundation 
the  action,  and  correctly  described  in  the  [ 
tttion,  such  recitals  cannot  be  held  to  f  urni 
sufficient  evidence  that  the  judgment  w 
rendered  on  a  different  cause  of  action. 

The  judgment;  rendered  is  for  a  sum  sligl 
ly  less  than  it  should  have  been  for  on  t 
cause  of  action  pleaded,  which  is  not  an  en 
greater  than  frequently  occurs  in  the  coi 
pntation  of  interest  when  several  part 
payments  have  been  made;  but  it  is  larg< 
in  excess  of  the  judgment  that  should  ha 
been  entered  if  based,  as  claimed  by  plaint 
in  error,  on  a  note  for  like  amount,  and  wi 
like  credits,  as  that  described  in  the  petitic 
but  bearing  date  recited  in  the  judgmei 
The  petition  stated  a  cause  of  action  on  whi 
the  judgment  entered  could  be  legally  re 
dered.  It  was  rendered  as  a  solemn  adju 
cation  of  the  rights  of  tlie  parties.  No  < 
jection  was  made  at  the  time  of  the  trial 
the  introduction  of  evidence,  though  pla 
tiff  in  error  had  answered  in  the  cause,  but 
seems  from  the  recitals  in  the  judgment  i 
to  have  thought  it  necessary  to  be  present 
person  or  by  attorney  at  time  of  trial.  A  ii 
tion  for  new  trial  was  filed,  but  it  was  i 
sought  on  any  ground  now  urged  for  the 
versal  of  the  judgment.  No  defense  was 
terposed  which  required  the  production 
any  evidence  other  than  the  note  and  mc 
gage  described  in  the  petition.  Even  in  o 
tracts,  testiimentary  and  other  papers,  it 
universally  held  that  a  matter  of  false 
scription  will  not  vitiate  if,  looking  to  the 
tirety,  there  be  a  suSicient  description.  1 
maxim  falsa  demonHratio  tun  noeet  '. 
been  applied  to  orders  made  in  the  cours< 
judicial  proceeding.  Bittleston  v.  Cooper, 
Mees.  &  W.  400.  It  may  well  be  questloi 
if  this  court  would  be  authorized,  in  any  c 
in  which  there  was  an  appearance  by  the 
fendant,  to  reverse  a  judgment  rendered 
conformity  to  a  cause  of  action  stated  ii 
petition,  merely  on  account  of  a  recital  i 
judgment  not  necessary  to  have  been  tns 
In  such  a  case  it  would  seem  that  the  c< 
plaining  purty  should  show  through  a  sb 
ment  of  facts  or  bill  of  exceptions  that 
error  which  he  seeks  to  show  by  a  mere 
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eital  actually  exists.  There  Is  no  error  In 
the  judgment  entitling  plaintlfE  in  error  to  a 
leTeraal,  and  the  judgment  will  be  affirmed. 


KiSB  et  dL  V.  Olds  et  al.,  (Del  Bio  Binxj>'G 

&  Loan  Ajbs'n,  Intervener.) 

(Supreme  Court  of  Texas.    Nor.  18, 1888.) 

iMTBBTnrTioir  nr  Tbmpass  to  Tkt  Titlb. 

1.  Plaintiffa  in  an  action  of  trespass  to  Vty  title 
obtained  possession  under  a  writ  of  seqnestratipn, 
claiming  aj  purchase  at  a  sheriff's  sale;  and  intor- 
▼enor  thereupon  filed  his  petition  alleging  that 
the  levy  and  sale,  under  which  plaintiffs  <naiin,  was 
expressly  made  snbjeot  to  Interrenor's  mortgage 
lien:  that  said  lien  was  subsequently  foreclosed 
and  interrenor  purchased  thepropertythereunder; 
that,  being  in  possession  of  the  property,  plaintiffs, 
by  false  and  iraudulent  allegations  in  their  peti- 
tion, obtained  a  writ  of  sequestration  and  eie<fted  it 
tberefiom ;  and  praved  for  cancellation  of  Ihi  deed 
under  which  plt3ntiffs  claim,  for  a  writ  of  posses- 
sion, and  for  general  relief.  Held,  that  a  demurrer 
to  interrenor's  petition  was  properlv  sustained, 
since  the  facts  set  forth  show  no  right  by  which 
interrenor  could  maintain  an  original  action  against 
plaintiffs  for  possession. 

2.  A  petition  which  alleges  that  a  sale  of  lands 
on  judgment  and  execution  was  expressly  made 
subject  to  petitioner's  recorded  mortgage  lien,  does 
not  show  that  the  purchasers  thereunder  bad  no- 
tice of  such  lien. 

S.  Where  the  petition  allegred  that  such  mort- 
gage was  subsequently  foreclosed,  but  does  not  al- 
lege that  the  purchasers  under  the  original  sale 
were  parties  to  the  foreclosure  suit,  It  does  not 
show  that  they  are  Itound  by  it. 

Commissioners'  decision.  Appeal  from 
district  court,  Yal  Verde  county;  L.  A.  Fai.- 
TE7,  Juilge. 

Trespass  to  try  titlfi,  by  King  &  Fordtraa 
against  D.  A.  Olds  and  Michael  Onion.  Tlie 
Del  Bio  Building  Sg  Loan  Association  inter- 
vened, who,  together  with  plaintiffs,  claimed 
title  under  certain  judgment  liens  agai  nst  one 
John  O'Conner.  Piaintifls  demurred  to  the 
petition  for  intervention.  The  demurrer  was 
sustained,  and  upon  the  refusal  of  intervener 
to  amend  the  petition  was  dismissed,  and  in- 
tervenor  appeals. 

Ware  <t  Tttgiaeil,  for  appellant.  Ollffiord 
d  Aycock,  for  appellees. 

HOBBT,  J.  The  appellees.  King  A  Ford- 
tnra,  instituted  a  suit  on  the  2Cfth  day  of 
May,  1886,  in  the  usual  form  of  an  action  of 
trespass  to  try  title  against  D.  A.  Olds  and 
Michael  Onion,  to  recover  lots  Nos.  15  and 
16  in  block  E,  in  the  town  of  Del  Rio,  alleg- 
ing ownership  In  and  ouster  of  plaintiffs  by 
defendants  on  the  10th  day  of  July,  1885. 
Appellees  alleged  the  value  of  the  lots  to  be, 
respectively,  Sl,500  and  9500,  aggregating 
$2,000.  Upon  Qling  an  affidavit  and  bond 
therefor,  a  writ  of  sequestration  issued,  which 
was  levied  upon  the  property  on  the  24th  day 
of  May,  1886,  and  replevied  by  appellees  on  the 
14th  day  of  J  une,  1886.  Appellant  intervened 
in  the  salt  on  the  26th  day  of  October,  1886, 
between  appellees  and  Olds  and  Onion,  in  the 
district  court  of  Yal  Verde  county,  alleging 
that  appellees,  in  Kovember,  1884,  recov- 
ered a  Jadgment  against  John  O'Conner  for 
v.l2is.w.no.5 — 5 


the  Slim  of  S543.01,  with  interest  thereon, 
and  828.35  costs  of  suit,  and  that  appallees 
became  the  purchasers  at  the  sale  under  that 
judgment  of  the  lot  16  involved  in  this  suit, 
through  their  attorney,  U.  B.  Eastman,  on 
July  7. 1885,  for  the  sum  of  965.  Intervener 
alleged  also  tliat  the  levy  and  sale  was  ex> 
pressly  made  subject  to  its  recorded  lien, 
which  lien,  by  the  judgment  of  the  district 
court  of  Val  Verde  county  against  said 
O'Conner  of  date  April  24,  1886,  was  ascer- 
tained to  be  8958.60,  and  the  mortgage  se- 
curing the  same  in  favor  of  appellant  was 
foreclosed ;  that  an  order  of  sale  for  the  sat- 
isfaction thereof  was  granted  for  the  said 
lot  16,  which  was  duly  issued  and  executed 
by  the  sheriff  on  the  first  Tuesday  in  July, 
1886,  and  at  which  last-mentioned  sale  ap- 
pellant became  the  purchaser  for  the  sum  of 
81,(^5.  Appellant  alleged  that,  being  seized 
and  possessed  of  said  lot  No.  16  in  fee-simple, 
on  May  20,  1886,  appellees,  by  false  and 
fraudulent  allegations  in  their  petition,  ob- 
tained under  the  writ  of  sequestration  issued 
herein  possession  of  said  lot  on  June  14. 
1886,  and  ejected  appellant  therefrom.  Ap- 
pellant all^^  the  claim  of  appellees  to  be 
a  cloud  on  its  title;  their  possession  under 
the  writ  of  sequestration  to  be  a  trespass; 
that  appellant  became  subrogated  to  the 
rights  of  said  O'Conner,  defendant  iu  execu- 
tion; prays  for  judgment  removing  all  cloud 
from  its  title,  the  cancellation  of  sheriff's 
deed  to  appellees  for  said  lot  16, for  the  value 
and  nse  of  occupation  from  flrat  Tuesday  in 
July,  1886,  for  writ  of  possession,  and  for 
general  relief.  Cleneral  and  special  excep- 
tions were  filed  by  appellees  to  the  petition 
for  intervention,  upon  the  gp'ounds  that  no 
act  or  words  were  charged  therein  amounting 
to  fraud;  that  there  was  nothing  shown  in 
the  petition  calling-for  cancellation  of  appel- 
lees' title;  that  the  allegation  that  the  sale 
to  appellees  of  the  lots  in  July.  1885,  was 
made  expressly  subject  to  appellant's  lien 
shows  that  the  sheriff  had  no  authority  to  Qx 
terms  or  qualifications  other  than  the  law 
would  imply,  nor  was  such  authority  alleged 
in  Eastman;  that  the  petition  of  appellant 
does  not  show  that  appellees  are  bound  by 
the  decree  of  foreclosure,  in  that  It  does  not 
allege  appellees  were  parties  thereto.  Ap- 
pellees pleaded  specially  their  title  under  the 
sale  made  in  July,  1885,  and  alleged  the  filing 
of  their  deed  from  the  sheriff  for  record  in 
the  office  of  the  county  clerk  of  Val  Verde 
county.  The  exceptions  of  appellees  to  the 
petition  of  appellant  were  sustained,  and,  the 
intervenor  declining  to  amend  the  petition,  it 
was  dismissed. 

The  rule  regulating  the  right  to  intervene 
is  stated  to  be  as  follows:  "The  intervener's 
interest  must  be  such  that  if  the  original  ac- 
tion had  never  l>een  commenced,  and  he  had 
flrat  brought  it  as  the  sole  plaintiff,  he  would 
have  been  entitled  to  recover  in  his  own 
name  to  the  extent  at  least  of  a  part  of 
the  relief  sought;  or,  if  the  action  had  first 
been  brought  against  him  as  the  defendant, 
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be  woald  have  been  Hble  to  defrat  the  leoov- 
ery,  in  part  at  least.  His  interest  may  be 
either  legal  or  equitable. "  Pom.  Bern.  §  480. 
This  rule  has  been  adopted  in  this  state. 
Pool  V.  Sanford,  52  Tex.  6S8.  If  appellant 
had,  under  the  operation  of  this  rule,  insti- 
tuted tlie  suit  as  plaintiff  on  the  20th  day  of 
May,  1886,  setting  forth  specially  its  title  to 
the  lot  No.  16,  as  pleaded  in  the  petition  for 
intervention,  and  alleging  its  title  to  be  under 
the  sale  made  on  the  first  Tuesday  in  July, 
1886,  by  virtue  of  the  decree  foreclosing  the 
mortgage  lien,  it  could  not  h«ve  recovered  as 
against  the  title  of  appellees  derived  from  tbe 
s^e  made  in  July,  1885,  under  their  judg- 
ment against  O'Conner. 

The  special  exceptions  of  appellees  to  the 
petition  for  intervention  called  in  question 
tbe  superiority  of  appellant's  title,  and  this 
did  not  appear  satisfactorily  from  its  plead- 
ing. It  is  not  shown  by  tbe  intervenor  that 
tbe  appellees  bad  notice  of  its  lien  in  July, 
1885,  when  title  vested  In  them.  Nor  was 
this  lien  of  the  intervenor  foreclosed  until 
April,  1886.  If  the  action  had  been  brought  by 
the  appellees  against  the  intervenor.  instead 
of  tbe  defendants  Olds  and  Onion,  it  does  not 
sppear  from  the  intervener's  petition  that  the 
appellees'  recovery  could  have  been  defeated. 
We  are  of  the  opinion  that  the  judgment  dis- 
missing  the  petition  for  intervention  should 
have  been  without  prejudice  to  appellant,  and 
that,  so  reformed.  It  should  be  affirmed. 

Stattok.  C  J.  Opinion  adopted  Novem- 
ber 13,  1888. 


Olat  County  Land  ft  Cattlb  Go.  «. 

Eakle. 
(Supreme  Court  of  Texcu.    Vor.  18,  i888.)> 

PCBOHA.SBB  OV  ScHOOL  LaKDS. 

1.  The  terms  for  sale  of  school  lands,  fixed  by 
the  county  court,  under  Const.  Tex.  art.  7,  J  6,  pro- 
viding for  the  protection  of  settlers  on  school  lands 
In  the  prior  right  of  purchasing  the  same  to  the 
extent  of  their  settlement,  were  on  nine  years' 
time  in  ten  equal  payments,  first  to  be  made  at  the 
time  of  sale  ot  one-tenth  of  the  whole  amount,  bal- 
ance payable  annxiaUy.  Defendant,  an  actual  set- 
tler on  school  lands,  tendered  the  first  payment 
upon  160  acres,  but  the  purchase  was  not  closed,  ow- 
ing to  a  dispute  as  to  the  acreage  of  the  tract  he  had 
settled  upon.  Plalntiif  held  title  to  school  land  em- 
bracing the  land  defendant  had  settled  on  under 
mesne  conveyances  from  the  county  subsequent 
defendant's  residence  thereon.  HeiM,  that  in  an 
action  totry  UUe  defendant  had  a  paramount  claim 
as  against  plaintlft,  and  was  entitled  to  possession 
on  pay  Ing  the  amoun  t  accrued  since  the  first  tender, 
and  securing  tbe  amount  not  yet  due,  bis  residence 
being  notice  to  plaintiff  and  Its  grantors  of  his 
claim. 

2.  In  such  a  case,  the  county  is  a  necessary 
party  In  order  that  defendant  may  have  title  unin- 
cumbered from  other  purchasers,  and  plaintiff  may 
receive  abatement  in  the  purohaise  price  paid  by  it 
as  grantee  from  the  county. 

Appeal  from  district  court.  Clay  county; 
B.  F.  Williams.  Judge. 

Trespass  to  try  title,  by  the  Clay  County 
I^and  &  Cattle  Company  against  P.  J.  Earle. 


'Publication  delayed  through  failure  to  receive 
copy. 


Judgment  for  defendant,  and  plaintiff  ap- 
peals. For  statement  of  facts,  see  9  S.  W. 
Bep.  840. 

Plemmoru,  Hazeitoood  <§  Templeton,  tor 
appellant.    Buxin  d  Bomar,  tat  appellee. ' 

Walker,  J.  The  opinion  of  this  court  in 
the  appeal  against  Wood ,  decided  October  16tb 
of  the  present  term,  (9  S.  W.  Bep.  340,)  dis- 
poses of  the  material  questions  here  raised. 
The  suit  was  originally  brought  by  appellant 
against  Earle,  Wood,  and  others,  in  trespass 
to  try  title.  Defendants  were  allowed  to  sever. 
Separate  trials  were  bad,  and  separate  appeals 
resulted.  Tbe  judgments  were  for  the  de- 
fendants on  each  trial,  and  appeals  by  the 
plaintiff.  Earle  was  an  actual  settler  upon 
the  public  school  land  of  Angelina  county, 
and  had  the  right  to  purchase  160  acres,  in- 
cluding his  improvements,  at  the  price  fixed 
by  the  county  commissioners'  court  for  the 
block  83,  which  covered  his  improvements. 
It  seems  that  in  the  latter  p^rt  of  the  year 
1881  he  tendered  the  first  payment  upon  the 
pnrchase.  The  purchase  was  not  closed  be- 
tween him  and  the  county  judge,  who  was 
the  authorized  agent  of  the  county,  because 
of  a  controversy  as  to  tbe  quantity  of  land  in 
the  block  83;  Earle  insistinx  tbatit  contained 
147  acres.  Harrington,  the  county  judge, 
guided  by  bis  map,  claimed  that  174  acres 
were  in.  it.  Tbe  law  did  not  require  Earle  to 
pay  for  more  land  tlian  he  obtained.  Being 
willing  to  take  the  block  at  its  area,  147  acres, 
he  shonld  have  had  it  at  tbe  price  fixed  per 
acre.  But  this  tender  and  the  refusal  did 
nut  give  Earle  tbe  land.  He  had  the  right  to 
purchase  it,  and  when  he  shall  do  so  bis  title 
will  be  perfected.  Todefend  himself  against 
the  suit  of  the  plaintiff  he  should  have  re- 
newed his  tender,  as  well  of  the  first  install- 
ment as  of  the  amount,  principal  and  inter- 
est, of  each  annual  payment  due  at  the  trial, 
according  to  the  terms  of  sale  prescribed  by 
the  county  court.  Harrington,  the  county 
judge,  could  not,  as  agent  to  sell,  alter  the 
terms  of  sale  fixed  by  tbe  court,  and  under 
which  he  was  acting.  Tbe  terms  of  sale,  so 
fixed  August  12,  1878,  were  "on  nine  years' 
time,  in  ten  equal  payments;  the  first  to  be 
made  at  tbe  time  of  sale,  which  shall  be  one- 
tentb  of  the  whole  amount;  the  balance  to 
draw  ten  per  cent,  per  annum  interest  till 
paid,  which  interest  shall  be  paid  annually 
with  the  yearly  payment  of  one-tenth  of  the 
amount  of  the  purchase  money,"  etc.  The 
payments  not  then  due  should  be  secured  as 
required  under  the  said  order  of  the  county 
court.  The  residence  of  Earle  upon  the  land 
was  notice  of  his  claim  as  a  settler  at  the  time 
of  the  sale  of  tlie  land  by  the  county  to  Eak- 
man  &  Davidson,  under  whom  the  plaintiff 
claims.  His  right  to  purchase  the  147-acre 
block  has  not  been  lost,  and  be  can  still  ao- 
quire  it  by  offering  to  proceed,  and  in  fact 
proceeding,  with  bis  purchase  by  payment  of 
the  amount  accrued,  and  securing  that  which 
is  not  yet  due,  taking  count  from  his  tender 
to  Harrington  in  the  latter  part  of  the  year 
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1881.  tTpon  BO  doing,  his  defense  will  be 
good  against  the  plaintiJS.  Unless  he  elect  to 
do  BO,  judgment  should  go  against  him,  for 
the  plaintiff  exhibita  a  good  title,  save  his 
right  to  purchase.  Angelina  county  should 
be  made  a  party  to  the  suit,  so  that  Earle  may 
have  UiJe  unincumbered  from  other  purchas- 
ers, and  that  plaintiff  may  have  an  abatement 
in  the  pnrchase  money.  The  Judgment  is  re- 
vened. 


Qarbbtt  t>.  Chbistopheb. 
ISuvreme  Court  of  Texcu.  June  25, 1889.) 
BoKA  Fids  PnaoHABCB. 
In  an  aotlon  of  trespass  to  trjr  title,  plalnttft 
(dalmed  through  mesne  oonveyanoes  under  a  lost 
deed  alleged  to  have  been  executed  by  the  patentee 
of  the  land  in  gneeUon  in  1866.  His  title  papers 
ware  not  leooroisd  until  December  8, 1684.  Defend- 
ant, who  purchased  the  land  in  May  80, 1884,  claimed 
title  under  a  deed  from  the  widow  and  children  of 
the  patentee,  reciting  that  the  grantee  was  "to 
have  and  to  hold  the  premises  in  uspnte  unto  their 
grantee,  his  heirsaad  assigns,  forever,  "and  had  no 
actual  notice  of  plaintilTs  unrecorded  deed.  Held 
that,  the  intent  of  the  deed  being  to  convey  the 
premises  and  not  the  grantors'  interest  therein,  it 
was  not  a  mere  quitclaim,  and  defendant  was  a 
bona  ;ide  purchaser  without  notloe,  actual  or  con* 
stmcuve. 

Gommissioners'  decision.  Error  from  dis- 
trict court,  Taylor  county. 

Charles  I.  Bvans,  for  plaintiff  in  error. 
Spoonti  dk  Leggett,  for  defendant  in  error. 

AoKKR,  J.  D.  F.  Garrett  brought  this  suit 
against  J.  H.  Christopher  in  trespass  to  try 
title  to  160  acres  of  land  patented  to  I.  G. 
Mabry,  assignee  of  Tilghraan  Berry.  Both 
parties  deraign  title  from  the  patentee.  The 
plaintiff  claims  title  through  a  lost  deed  al- 
leged to  have  been  executed  by  the  patentee  to 
Wm.  A.  Hall  on  February  1, 1856,  and  mesne 
conveyances  to  himself.  Thedefendantclaims 
title  through  conveyance  from  the  widow  and 
children  of  Mabiy,  the  patentee,  to  George  W. 
Jaloniclc  and  C.  Von  Carlowitz,  executed  in 
1881,  and  mesne  conveyances  to  himself.  The 
trial  was  without  a  jury,  and  judgment  ren- 
dered for  defendant,  from  which  this  writ  of 
error  is  prosecuted. 

The  court  filed  oonclusions  to  the  effect 
that  the  plaintiff  had  tailed  to  prove  the  exe- 
cution of  the  lost  deed  under  which  he  claims, 
and  ttiat  the  defendant  was  a  bcma  fide  pur- 
chaser of  the  land  for  a  valuable  considera- 
tion paid  by  him,  without  notice,  actual  or 
constructive,  of  plaintifTs  claim.  Under  the 
view  we  entertain  as  to  the  law  which  must 
govern  in  the  disposition  of  the  case,  it  will 
be  Boflicient  to  consider  the  fourth  assignment 
only,  which  relates  to  the  couit's  conclusion 
that  the  defendant  was  an  innocent  purchaser 
for  value,  for,  if  the  court  was  correct  in  that 
conclusion,  it  is  immaterial  whether  plaintiff 
proved  the  execution  of  the  lost  deed  or  not, 
Pfaiintiff's  title  papers  were  not  filed  for  rec- 
ord until  the  8th  day  of  December,  1884.  The 
defendant  purchased  the  land  and  received  a 
conveyance  therefor  on  the  30th  day  of  May, 
1884.    It  is  certain  that  he  did  not  have  con- 


tractive notice  of  plaintifTs  prior  unrecorded 
title  at  the  time  he  purchased,  and  it  is  not 
claimed  that  he  had  actual  notice.  It  was 
proven  conclusively  that  he  paid  the  consider- 
ation of  81,200  in  cash  at  the  time  he  pur^ 
chased  the  land ;  hot  it  is  contended  by  plain- 
tiff in  error  that  the  deed  from  the  widow  and 
children  of  the  patentee  to  C.  Yon  Carlowitz, 
through  which  defendant  claims,  is  a  quit- 
claim, and  will  not  support  the  defense  of  in- 
nocent purchaser.  If  the  deed  is  a  quitclaiiSy 
in  the  strict  sense  of  that  species  of  conve}^ 
ances,  then  the  assignment  is  well  takeni 
Whether  the  conveyance  be  a  quitclaim  oi 
not  is  dependent  upon  the  Intent  of  the  par\ 
ties  to  it,  as  that  intent  sppears  from  tlie  lan^ 
guage  of  the  instrument  itself.  If  the  deed 
purports  and  is  intended  to  convey  only  th^ 
right,  title,  and  interest  in  the  hind,  as  dial 
tinguished  from  the  land  itself,  it  comes  with/ 
In  the  strict  sense  of  a  quitclaim  deed,  and 
will  not  sustain  the  defense  of  innocpnt  pnrA 
chaser.  If  it  appears  that  the  intention  Wiu 
to  convey  the  land  Itself,  then  it  is  not  sue  t 
quitclaim  deed,  although  it  may  possess  chai  - 
acteristics  peculiar  to  such  deeds.  The  use  c  t 
the  word  "quitclaim"  does  not  restrict  the  ooi  - 
veyance,  if  other  language  employed  in  the  in- 
strument indicates  the  intention  toconvev 
the  land  itself.  Bichardson  v.  Levi,  67  Tex( 
366,  8  S.  W.  Bep.  444;  Lumber  Co.  r.  Han- 
cock. 70  Tex.  314,  7  S.  W.  Bep.  724.  The 
language  of  the  deed  now  under  considera- 
tion is:  "Do  by  these  presents  sell,  convey, 
remise,  release,  and  quitclaim  unto  the  said 
said  C.-yon  Carlowitz,  his  heirs  and  assigns, 
forever,  all  our  right,  title,  claim,  interest, 
and  demand,  in  and  to  and  for"  the  l^nd,  (de- 
scribing it.)  Had  the  deed  stopped  here,  and 
contained  no  language  indicating  a  different 
intent,  we  would  be  constrained  to  hold  that 
it  is  a  quitclaim,  and  conveyed  only  the  ven> 
dor's  chance  of  title  instead  of  the  land.  In 
immediate  connection  with  the  language  just 
quoted,  the  deed  contains  the  following:  "To 
have  and  to  hold  the  above-described  pfemises 
unto  the  said  C.  Von  Carlowitz,  his  heirs  and 
assigns,  forever."  From  this  language  we 
think  it  is  quite  clear  that  the  parties  intended 
by  this  instrument  to  convey  the  land  itself, 
and  that  it  is  not  simply  a  qoitclaim  deed.  We 
think  the  court  did  not  err  in  the  conclusion 
complained  of  by  the  fourth  assignment,  and 
we  are  of  the  opinion  that  the  judgment  of  the 
court  below  should  be  affirmed. 


Statton,  C.  J.  Beport  of  the  commission 
of  appeals  examined,  their  opinion  adopted, 
and  judgment  affirmed. 


NswBT  «.  Gxnm  «t  oZ. 

(Supreme  Court  of  Texas.    June  85, 18W.) 

VALBM   iMPBIBONKBira  —  Abbsst    witeoct   Wa» 

Under  Coda  Crlm.  Proa  Tex.  tit.  5,  a  1,  re- 
quiring tbat  a  person  arrested  without  a  warrant 
shall  have  an  immediate  hearing  before  the  near- 
est magistrate,  where  the  petition  in  an  action  for 
I  false  imprisonment  alleges  that  plaintUt  was  ar- 
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rested  without  wamknt,  and  was  imprisoned  with- 
out an  examination,  and  these  alleeations  are  not 
contradicted,  a  judgment  for  defendants  cannot  be 
sustained. 

Commissioners'  decision.  Appeal  from  dis- 
trict court,  Lamar  county. 

Action  for  alleged  false  imprisonment  by 
William  Newby  against  W.  T.  Gunn  and 
James  A.  Boothe.  Judgment  for  defendants, 
and  plaintiff  appeals. 

F.  W.  Miner,  for  appellant  Hale  &  HtUe, 
for  appellees. 

AoKEB,  J.  Appellant  brought  this  suit 
against  appellees  to  recover  damages  for  false 
imprisonment,  and  alleged  that  be  was  ar- 
rested by  appellees  without  warrant,  order, 
or  legal  authority,  and,  without  any  examina- 
tion, was  confined  in  jail  by  appellees  for 
four  days,  daring  extremely  cold  weather, 
which  caused  serious  injury  to  bis  health, 
good  name,  and  feelings. 

The  answer  of  appellees  admitted  the  arrest 
and  confinement  as  alleged,  and  pleaded  in 
Justification  that  the  arrest  was  made  on  in- 
formation received  from  a  reputable  citizen 
that  plaintiff  was  suspected  and  was  guilty 
of  the  theft  of  a  coat,  and  was  making  his 
escape.  The  trial  was  without  a  Jury,  and 
resulted  in  Judgment  for  appellees.  An  of- 
ficer, or  any  other  person,  may  arrest  with- 
out warrant  for  a  felony,  or  an  offense 
against  the  public  peace,  committed  in  his 
presence;  or  a  peace-officer  may  arrest  with- 
out warrant  on  verbal  order  of  a  magistrate 
for  a  felony  or  breach  of  the  peace  committed 
in  the  presence  or  view  of  such  magistrate; 
or  such  officer  may  arrest  without  warrant 
when  it  is  shown  by  satisfactory  proof  of  a 
credible  person  that  a  felony  has  been  com- 
mitted, and  that  the  offender  is  about  to  es- 
cape. But  in  all  the  cases  enumerated  the 
person  making  the  arrest  is  required  to  im- 
mediately take  the  person  arrested  before  the 
magistrate  who  may  have  ordered  the  arrest, 
or  before  the  nearest  magistrate  when  the  ar- 
rest was  made  without  an  order.  Title  5,  o. 
1,  Code  Crim.  Proc.  Neither  the  allegations 
of  the  answer,  nor  the  evidence  adduced  up- 
on the  triiil,  show  any  defense  to  the  case 
made  by  the  allegations  of  the  petition,  and 
we  think  the  first  assignment  that  the  judg- 
ment is  contrary  to  the  law  and  the  evidence 
is  well  taken.  We  are  therefore  of  opinion 
that  the  judgment  of  the  court  below  should 
be  reversiBd,  and  the  cause  remanded. 

Statton,  0.  J.  Beport  of  the  commis- 
sion of  appeals  examined,  their  opinion  adopt- 
ed, and  judgment  reversed,  and  cause  re- 
manded. 


Ottlf.  0.  A  8.  F.  Bt.  Co.  e.  Yobs. 

{Supreme  Court  of  Teoeai.    June  18,  1889.) 

IX/UBT  TO  FiRSOX  ON  TiLlCK. 

1.  Flaintllf  cannot  recover  for  injuries  received 
by  being  struck  by  an  engine  while  walldng  on  the 
ends  of  the  ties  on  a  railroad  track  on  a  stormy 


night,  with  his  hat  polled  over  his  eyes,  and  "look- 
ing straight  down. "' 

9.  Threats  made  by  the  engineer  after  the  ao> 
otdent,  that  he  "would  flniah"  the  job  with  a  eoal- 

gick,  and  de(darationa  made  by  Um  as  to  the  num- 
er  of  men  he  had  killed,  were  no  part  of  the  re» 
geetcB,  and  were  inadmissible. 

8.  Where  there  was  no  evidence  that  the  engl 
neer  saw  plaintiff  in  time  to  avoid  the  injury,  so 
instruction  that  if  the  engineer  made  no  effort  to 
stop  the  engine,  and  gave  no  warning,  the  defend- 
ant was  liaBia,  was  error. 

Commissioners'  decision.    Error  from  dis- 
trict court,  McLennan  county. 
W.  M  FUmmoy,  for  appdlanb 

HoBBT,  J.  Under  the  view  we  take  of 
this  case  it  will  be  unneoessary  to  dispose  of 
consecutively  each  assigrnment  of  error  pre- 
sented, but  will  consider  such  only  as  we  re- 
gard most  important,  and  which,  in  our 
opinion,  requires  a  reversal  of  tbe  judgment. 
The  plaintiff  sued  defendant  to  recover  actu- 
al and  exemplary  damages  for  injuries  in- 
flicted on  her  minor  son,  D.  A.  York,  through 
the  alleged  negligence  of  defendant's  engi- 
neer in  charge  of  its  locomotive  engine.  It 
was  alleged  that  the  injuries  permanently 
disabled  her  son  mentally  and  physically,  and 
deprived  her  of  the  benefit  of  his  services 
and  earnings  during  his  minority,  and  for 
which  $5,000  actual  damages  were  sought, 
and  92,500  exemplary  damages  were  claimed 
by  reason  of  the  wanton,  willful,  and  mali- 
cious acts  of  defendant's  employes  in  not 
stopping  said  train,  or  giving  signals,  etc. 
The  verdict  was:  "We,  the  jury,  find  for 
plaintiff  the  sum  of  $500." 

The  thirteenth  and  fourteenth  assignments 
raise  the  question  of  the  sufficiency  of  the  ev- 
idence to  support  the  verdict,  and  are  to  the 
effect  that  the  verdict  is  contrary  to  the  evi- 
dence, because  the  testimony  shows  tbe  in- 
juries of  D.  A.  York  to  have  resulted  from 
his  own  negllgenoe  and  voluntary  act. 

Plaintiff's  witness  Keed  testified  that  he 
was  with  D.  A.  York  at  the  time  of  the  in- 
jury on  October  24,  1884,  at  Temple,  in  Bell 
county.  "We  left  Temple  that  night,  going 
home.  Witness  lived  with  York's  mother, 
about  seven  miles  from  Temple.  We  were 
walking  on  the  Santa  Fe  Railroad  in  that 
direction.  At  Temple  the  Mo.  Pac.  R.  R. 
crosses  the  Santa  Fe  close  to  the  Mo.  Pac.  de- 
pot. We  left  Temple  about  10  o'clock  at 
night.  It  was  a  tolerable  dark  night;  driz- 
zling rain, — not  much,  just  sprinklh^.  York 
and  myself  were  not  looking  ahead.  Wind 
blowing  pretty  hard  from  tbe  north.  It 
struck  us  on  the  side  of  the  face.  We  had 
on  hats,  pulled  down  over  onr  faces  to  keep 
the  rain  trum  hitting  ns  in  the  face.  York 
and  I  had  large  brond-brim  hats.  He  was 
about  10  feet  ahead  of  me.  The  train  knocked 
York  off  the  track.  At  that  time  we  were 
on  the  Santa  Fe  Railroad.    We  had  crossed 


'Conoeming  the  liability  of  railroad  oompaniea 
for  injuries  to  trespassers  on  their  traoks,  see  Rail- 
way Ca  V.  Crosnoe,  (Tex.)  10  a  W.  Sep.  843,  and 
note;  Blanchard  v.  Railway  Co.,  (111.)  18  N.  E. 
Rep.  799,  and  note;  Barker  r.  Railroad  Co.,  (Mo.) 
11  a  W.  JElep.  351. 
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tbe  Mo.  Fac  K.  B.  about  850  feet.  I  saw 
the  train  about  the  time  it  struck  York :  not 
before.  Heard  no  bell  or  whistle.  York  and 
niTsetf  were  walking  south.  The  train  was 
going  north.  We  were  going  meeting  the 
train.  I  did  not  see  the  train  until  it  struck 
York,  and  I  was  in  ten  feet  of  York.  We 
were  walking  along  the  outside  of  the  track 
on  the  ends  of  the  ties.  We  had  our  hats 
pulled  down  over  our  eyes.  We  were  look- 
ing straight  do  WD.  We  didn't  hear  the  train 
and  were  not  looking  for  a  train.  Did  not 
seethe  bead-light  until  it  struck  York.  Didn't 
■ee  it  down  under  my  feet.  It  had  a  head- 
light. York  had  not  been  drinking.  He 
was  oool,  sober.  I  never  knew  him  to  be 
drunk.  I  was  with  him  all  the  evening  and 
night.  Guess  we  were  850  feet  from  the 
Missouri  Pacific  depot.  *  *  *  I  saw  the 
back  part  of  York's  hat  up,  and  know  his  hat 
was  pulled  down  over  bis  eyes.  Didn't  see 
the  head-light  till  I  looked  up." 

D.  A.  York  testified  for  plaintiff:  "We 
left  Temple  that  night  about  11  o'clock  going 
borne.  We  lived  about  six  miles  from  Tem- 
ple, at  my  mother's,  south  of  Temple.  It 
was  a  tolerable  dark  night,  and  it  was  rain- 
ing. We  were  walking  on  the  Santa  Fe 
Railroad.  We  had  just  got  across  the  cross- 
ing where  the  Missouri  Pacific  crosses  the 
Santa  Fe.  I  was  not  looking  ahead.  I  had 
my  hat  down  over  my  eyes  to  keep  the  rain 
out.  The  wind  was  blowing  from  the  north 
on  the  side  of  my  face.  My  hat  was  a  big, 
white,  broad-brimmed  hat,  a  new  hat  bought 
that  evening.  The  engine  and  train,  coming 
op  north,  struck  me  on  the  Santa  Fe  Rail- 
road. Tbey  backed  the  train,  and  put  me  in 
tbe  caboose.  I  did  not  see  or  hear  the  train 
before  it  struck  me.  I  heard  no  bell  or  whis- 
tle. When  they  put  me  on  the  train  they 
carried  me  to  Temple,  and  left  me  in  the  ca- 
boose that  night.  I  was  struck  about  a  quar- 
ter of  a  mile  from  Temple." 

A  witness,  John  O.  Agars,  testified  for  the 
plaintiff  that  "be  had  discharged  the  duties 
of  fireman  on  tbe  Texas  Central  Railroad. 
That  tbe  fireman's  station  is  generally  with 
the  engineer.  He  lias  an  opportunity  for 
looking  ahead  once  and  awhile  when  not  put- 
ting in  coal.  Thought  an  engineer,  on  a 
tolerably  dark  night,  the  train  running  15 
miles  an  hour,  could  see  the  width  of  this 
room.  Could  see  an  object,  but  not  tell  ex- 
actly what  It  was.  Thought  he  could  see  a 
man  ahead  of  him  in  time  to  signal.  Might 
not  check  up  the  train.  Could  check  slight- 
ly. If  there  was  a  man  on  the  road  walking 
on  the  track  with  his  hat  over  bis  eyes  the 
engineer  could  see  the  man,  but  not  his  con- 
dition." 

T.  J.  Hamil,  for  defendant,  stated  that  "he 
was  fireman  on  tbe  engine  on  the  night  of 
October  24. 1884  Saw  York  fifty  steps  from 
tbe  engine,  walking  in  the  middle  of  the 
track;  train  rnnning  north,  the  man  going 
south.  Train  was  running  about  12  miles 
an  hour.  It  was  21}  miles  from  Temple,  and 
one  and  a  half  miles  south  of  the  crossing  of 


the  Q.,  C.  ft  S.  P.  R'y  and  M.  P.  B.  B.  when 
I  first  saw  him.  I  rang  the  bell.  Can't  say 
whether  the  engineer  gave  any  signal.  En- 
gine had  a  head-light  burning  brightly. " 

Such  is  a  full  statement  of  the  facts  and 
circuroatancea  disclosed  by  the  record,  under 
which  D.  A.  York  was  Injured.  It  is  shown 
by  the  testimony  of  his  mother  that  he  was 
not  quite  18  years  of  age  at  the  time  of  his 
injury.  It  is  manifest,  we  think,  from  the 
evidence  of  the  injured  party  himself,  which 
was  fully  supported  by  his  companion.  Reed, 
that  the  former  did  not  exercise  the  most  or- 
dinary care,  or  the  least  degree  of  prudence, 
which  it  has  been  repeatedly  held  in  this  and 
other  states  is  required  by  a  person  walking 
on  a  railroad  track.  The  failure  to  listen 
and  look,  while  on  the  track,  to  avoid  an  ap- 
proaching train,  is,  as  has  been  said,  not 
merely  an  imperfect  performance  of  duty, 
but  an  entire  failure  of  performance  which 
will  bar  tbe  right  to  recover  damages  if  it 
contributed  proximately  to  the  injury.  A 
person  who  voluntarily  exposes  himself  to 
such  dangers  as  this,  from  which  be  might 
have  saved  himself  by  the  proper  use  of  bis 
senses,  contributes  directly  to  his  own  injury, 
and  no  cause  of  action  lies.  Railroad  Co.  v. 
Bracken,  59  Tex.  73.  In  the  case  before  us  it 
is  not  only  apparent  from  the  plaintiff's  evi- 
dence that  no  care  or  prudence  whatever  was 
exercised  by  York,  but  he  voluntarily  placed 
himself  on  the  track,  in  a  position  necessar- 
ily exposing  him  to  dangers,  and  instead 
of  using  his  senses  of  sight  and  hearing 
to  avoid  them,  by  his  own  act  deprived  him- 
self of  this  means  of  protection  by  shutting 
out  his  vision  and  impairing  his  bearing  by 
placing  his  "brOHd-brim,  big  white  hat"  over 
his  eyes,  and  "looking  straight  down."  That 
the  injury  to  York  would  not  have  happened 
but  for  his  own  negligence  we  think  Is  too 
clearly  shown  by  the  facts  to  require  discus- 
sion,  and  we  are  of  opinion  that  the  evidence 
does  not  support  the  verdict  and  judgment. 

There  are  other  questions  raised  by  the  as- 
signments, and  other  errors  disclosed  in  the 
record,  which  it  is  probably  proper  to  no- 
tice. 

The  second  and  fourth  assignments  re- 
late to  the  court's  action  in  permitting  the 
witnesses,  John  W.  Reed  and  D.  A.  York,  to 
testify  to  the  threats  of  the  engineer  after 
York  was  Injured.  This  witness  Reed  was 
permitted  to  testify  that  "at  the  time  D.  A. 
York  was  injured  the  engineer  in  charge  of 
the  locomotive  stopped  it,  and  came  back, 
and  got  down  and  said  to  York:  If  he  had 
not  killed  him,  lie  would  take  his  coal-pick 
and  finish  him;  to  which  defendant  object- 
ed, because  the  threats  of  the  engineer  could 
not  bind  the  company,  being  outside  of  and 
not  within  the  linQ  of  the  engineer's  employ- 
ment" The  witness  York,  the  injured  party, 
was  asked  the  following  questions  by  plain- 
tiff: "Question.  Before  tbey  put  you  in  the 
caboose,  did  you  see  the  engineer?  Anttotr. 
Ko,  sir;  I  never  saw  him.  I  heard  him  talk. 
Q.  Did  he  talk  to  you?    A.  He  was  talking 
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to  some  fellow  that  was  there.  Q.  Was  any- 
thing said  about  his  having  anything  in  his 
hand?  /I.  I  think  somebody  asked  him  what 
he  was  going  to  do  with  that  bar  in  his  hand. 
Q.  What  did  he  say  in  reply  to  that?  A.  He 
said:  By  God  I  he  was  going  to  finish  me." 
To  all  of  which  evidence  the  defendant  ob- 
jected because  the  questions  were  leading,  and 
because  any  acts  of  the  engineer,  such  as  were 
elicited  by  the  questions  and  answers,  were 
not  binding  on  Uie  defendant;  and  defendant 
could  not  be  held  to  respond  in  damages  for 
such  acts  and  threats  of  the  engineer;  and 
said  testimony  tended  to  improperly  preju- 
dice the  jury."  In  this  connectioi)  It  will  be 
proper  to  consider  the  third  assignment,  to 
the  effect  that  the  court  erred  in  permitting 
Reed  to  answer  a  question  propounded  to 
him  by  the  plaintiff's  counsel,  as  to  what 
the  engineer  said  about  its  being  the  first 
man  he  ever  run  over."  The  bill  of  excep- 
tions recites  "that  the  witness  was  asked: 
What  did  he  (the  engineer)  say  Just  after 
York  was  injured?  Did  he  say  that  he  had 
ever  run  overanybody  else  before?"  To  which 
the  defendant  objected,  because  it  was  foreign 
to  the  case.  The  objection  was  overruled,  and 
the  witness  answered  tliat  "tlie  engineer  said 
he  had  run  over  about  thirty  or  thirty-five, 
and  that  was  the  first  man  he  ever  struck 
without  killing."  There  can  be  no  doubt, 
we  think,  that  the  objections  to  all  of  this 
testimony  should  have  been  sustained.  It 
certainly  did  not  constitute  a  part  of  the  res 
gesta,  tested  by  the  most  liberal  construction 
applied  to  that  cliaracter  of  evidence.  It  was 
not  descriptive  or  illustrative  of  the  particu- 
lar way  in  which  the  collision  occurred.  It 
was  not  admissible  because  made  by  an  agent 
in  such  manner  as  would  bind  his  principal. 
To  have  had  that  effect  it  must  have  been 
made  within  the  scope  of  the  agent's  author- 
ity with  respect  to  the  transaction  in  whicfa 
the  declaration  or  admission  was  made,  and 
must  have  formed  part  of  the  res  gesla.  These 
threats  or  declarations  are  not  shown  by  the 
proof  to  have  been  made  while  the  engineer 
was  in  the  discharge  or  performance  of  any 
duty  in  which  he  was  authorized  to  act  for 
the  defendant.  They  were  obviously  made 
after  the  infliction  of  the  injury,  and  not, 
therefore,  a  part  of  the  reagetta.  The  length 
of  time  in  this  case  would  not,  however,  of 
itself,  have  rendered  them  inadmissible  had 
tliey  related  to  the  nature  or  cause  of  the  ac- 
cident, and  been  otherwise  competent.  To 
whatever  extent  this  evidence  may  have 
shown  that  tlie  engineer  acted  from  malice, 
and  may  have  been  personally  liable,  it  was 
nevertheless  shown  to  be  an  act  not  within 
the  line  of  his  duty,  and  one  for  which  the 
appellant  is  in  no  manner  responsible.  Pat- 
terson V.  Railway  Co.,  19  N.  W.  Uep.  761. 

There  was  nothing  in  th'e  pleadings  which 
would  have  authorized  any  proof  as  a  basis 
for  a  recovery  of  exemplary  damages  against 
appellant  if  appellee  could  have  recovered 
such  damages  at  all.  The  evidence  objected 
to  was  inadmissible  for  that  purpose,  and  its 


tendency  was  to  mislead.  If  not  to  prejudice, 
the  jury.  The  charge  objected  to  under  the 
7th  assignment,  to  the  effect  that  if  the  jury 
found  that  the  action  of  defendant's  employ^ 
in  driving  said  engine  against  York  (if  they 
so  found)  was  wantonly,  willfully,  and  ma- 
liciously done  as  charged,  they  would  find 
such  damage,  not  to  exceed  $2,500,  as  they 
might  think  a  suflScient  punishment  to  de- 
fendant for  such  act  of  its  employes,  was 
erroneous,  as  neither  the  allegations  nor  proof 
authorized  it  in  this  case.  Hays  v.  Railroad 
Co.,  46  Tex.  272. 

The  following  charge  given  at  the  request 
of  the  plaintiff  is  assigned  as  error:  "(1)  Un- 
der the  law  each  locomotive  engine  approach- 
ing a  place  where  two  lines  of  railway  cross 
each  other  is  required,  before  reaching  such 
railroad  crossing,  to  be  brought  to  a  full  stop. 
If  you  believe  from  the  evidence  that  D.  A. 
York,  the  son  of  plaintiff,  was  struck  by  an 
engine  in  charge  of  the  servants  and  em- 
ployes of  defendant  while  such  engine  was 
approaching  the  crossing  of  another  railroad, 
and  that  at  the  time  of  such  striking  said  D. 
A.  York  WHS  at  or  near  such  crossing,  and 
l>etween  defendant's  engine  and  such  ci°osa- 
Ing;  and  if  you  further  believe  from  the  evi- 
dence that  the  engineer  in  charge  of  such  en- 
gine made  no  effort  to  stop  for  such  crossing, 
— the  defendant  would  be  liable  for  all  dam- 
ages sustained  by  plaintiff  by  reason  of  such 
neglect,  unless  resulting  from  the  negligence 
of  D.  A.  York,  (if  any,)  notwithstanding 
said  D.  A.  York  was  upon  the  track  of  de- 
fendant at  the  time  he  was  struck;  provided, 
however,  you  believe  from  the  evidence  that 
said  D.  A.  York  would  have  escaped  injury 
if  such  stop  had  been  made  for  such  crossing 
as  required  by  law.  (2)  It  is  the  duty  of  an 
engineer  in  charge  of  a  locomotive  engine  to 
keep  a  lookout  ahead  of  his  engine,  and  if 
you  believe  from  the  evidence  that  the  per- 
sou  in  charge  of  the  engine  which  struck  D. 
A.  York  could  by  keeping  such  lookout  have 
seen  D.  A.  York,  and  made  no  effort  to  stop 
the  engine,  and  gave  no  signal  of  warning 
for  said  York  to  get  off  the  track,  then  such 
failure  would  be  such  reckless  and  wanton 
disregard  of  human  life  as  would  render  de- 
fendant liable  for  whatever  damages  arose 
from  such  failure  and  neglect,  unless  caused 
by  the  neglect  of  D.  A.  York,  (if  any. ) "  The 
first  paragraph  of  the  above  charge  is  not  ap- 
plicable to  the  facts  of  the  case.  The  second 
is  objectionable.  If  York  was  seen,  and  the 
injury  could  have  been  avoided  after  he  was 
seen,  then  this  part  of  the  charge  might  have 
been  given.  But  there  was  no  evidence  that 
the  engineer  saw  York  in  time  to  have  avoid- 
ed the  injury.  In  this  connection,  the  in- 
struction requested  by  the  defendant  was  as 
follows:  "  The  statute  requiring  railroad  com- 
panies to  have  their  trains  stopped  before 
reaching  the  crossing  of  another  railroad, 
and  to  blow  a  whistle  or  ring  a  l)el].  is  in- 
tended to  prevent  collision  between  trains  of 
the  two  intersecting  roads,  and  not  as  a  warn- 
ing to  individuals  walking  upon  the  track  of 
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a  railroad;  and  if,  as  dbaxgei  in  plaintiff's 
petition,  70a  believe  from  tbe  evidence  that 
the  engineer  on  defendant's  road  fiifled  to 
ring  (be  bell,  or  blow  the  whistle,  or  neglect- 
ed anj  other  requirement  of  the  statute,  and 
D.  ▲.  York,  the  party  alleged  to  have  been 
injured,  could  have  seen  tbe  approaching  en- 
gine, had  he  looked,  in  time  to  have  avoided 
collision,  but  neglected  to  look,  or  shut  off 
bis  vision  bf  his  voluntary  act  in  pulling  his 
hat  over  his  eyee,  and  theoolliston  took  place, 
and  he  was  injured,  he  was  guilty  of  such 
contributory  negligence  as  would  exempt  de- 
fendant from  liability,  and  you  will  find  for 
defendant"  The  statute  does  not  require 
tbe  whistle  to  be  blown  or  the  bell  to  be  rung 
when  a  locomotive  approaches  a  place  where 
two  lines  d  railroad  cross  each  other.  This 
is  required  to  be  done  when  it  is  within  at 
least  8U  rods  of  a  place  where  the  railroad 
oroases  a  public  road  or  street.  Sayles.  Kev. 
St.  art.  4ZS2.  In  approaching  a  place  where 
two  lines  of  railroad  cross  each  other,  the  en- 
gine is  only  required  to  be  "brought  to  a  fall 
stop."  Consequently  thero  was  no  error  in 
refusing  the  spedal  instroction  asked  by  ap- 
pellant. 

Tbe  assignment  that  the  verdict  is  contrary 
to  the  evidence  l>ecause  it  was  shown  that 
idalntiff's  son  was  but  slightly  injured,  and 
his  capacity  for  rendering  services  to  plaintiff 
but  little  impaired,  cannot  be  sustained. 
Upon  this  point  the  testimony  was  conflict- 
ing, the  weight  of  it  being  In  favor  of  the  ap- 
pellant. But  we  cannot  say  that  there  was 
not  sufficient  evidence  to  support  the  verdict 
ID  this  respect.  For  the  errors  mentioned, 
we  think  the  judgment  should  be  reversed, 
and  the  cause  remanded. 

Statton,  C.  J.  Beport  of  the  commission 
of  appeals  examined,  their  opinion  adopted, 
and  tbe  judgment  reversed,  and  the  cause  re- 
manded. 


Atoook  et  al.  v.  Kihbbouqh  «t  dl. 
(Supreme  Court  of  Team.    Nov.  18, 1887.) » 

fAJua.  PABTmoH— Lbtt  of  ExaounoH— Jcris- 
Dionoit. 

1.  Where  land  haa  been  partitioned  among 
Jolat  tenaots,  by  parol  agreement,  the  equitable 
title  in  the  diflerent  paruely  veats  at  onoe  In  the 
persona  to  whom  the  aame  have  been  allotted, — ^the 
legal  title  being  held  for  them,  respectively,  in 
trust:  and  an  execntion  levied  on  a  parcel  thus  al- 
lotted to  one  of  the  joint  tenants,  to  satisfy  a  jadg- 
ment  against  another  of  them,  oannot  uteot  the 
rights  (H  the  one  in  whom  the  equitable  title  vests. 

a.  A  partition  of  lands  among  loint  tenants  or 
tenants  In  common,  made  by  parol  agreement,  is 
not  within  the  statute  of  frauds,  nor  the  statate 
regolattng  oonveyanoes  of  land  by  married  women, 
ana  is  not  affeoted  by  the  registration  law. 

8.  'Wliere  a  plaintiff  falls  to  establish  any  inter- 
est in  lands  which  have  been  partitioned,  he  oan- 
not be  heard  to  say  that  there  was  error  in  the 
partition  proceedings. 

4.  District  courts  have  authority,  either  with 
or  without  a  ipotion,  to  aet  aside  any  order,  Judg- 
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ment,  or  decree  In  a  dvU  case  during  the  term  at 
which  the  same  is  granted. 

Commissioners'  decision.  Appeal  from 
district  court.  Falls  county;  B.  W.  Bikes. 
Judge. 

Tbe  appellant  Emma  Aycock  recovered  a 
judgment,  November  14, 1873,  against  A.  P. 
Morris,  and  execution  was  duly  issued  tber^ 
on,  which  appears  to  have  been  returned 
nulla  bona.  Nearly  four  years  later  the 
father  of  the  judgment  debtor  died  intes- 
tate, leaving  as  his  heirs  Mrs.  Perkins,  Mrs. 
Price,  and  Mi-s.  Klmbrough,  and  the  judg- 
ment debtor  and  another  sun.  Within  a  few 
weeks  after  the  father's  death  the  heirs  en- 
tered into  a  verbal  agreement  to  divide  the 
property,  consisting  mainly  of  lands  and 
town  lots.  Subsequent  to  this  agreement  an 
alias  execution  was  issued  on  the  judgment 
of  Mrs.  Aycock  against  A.  P.  Morris,  and  the 
sheriff  levied  on  and  sold  the  interest  of  tbe 
judgment  debtor  in  certain  lands  of  his  fath- 
er's estjite,  which  it  appears  had  been  ap- 
portioned, by  tbe  verbal  agreement,  to  two 
of  the  married  sisters,  Mrs.  Kimbrough  and 
Mrs.  Perkins,  and  tbe  brother,  J.  B.  Morris. 
B.  L.  Aycock,  the  husband  of  the  judgment 
creditor,  became  the  purchaser  of  the  lands. 
The  claimants,  appellees  in  this  suit,  com- 
menced an  action  prior  to  the  sale  of  the 
land  against  the  appellants  Emma  Aycock 
and  B.  L.  Aycock,  and  A.  P.  Morris  and  the 
sheriff,  to  be  quieted  in  their  title,  and  ob- 
tained a  temporary  injunction  against  the 
sale,  which  was  subsequently  dissolved.  Ap- 
pellants flled  their  cross-bill  In  the  suit,  and 
obtained  a  judgment  against  appellees  for 
quieting  of  title  and  partition,  and  commis- 
sioners were  appointed  to  divide  the  land. 
On  the  following  day,  and  at  the  same  term 
of  court,  the  attorneys  of  appRllees,  who 
were  plaintiffs  in  the  suit  in  the  court  be- 
low, appeared  as  the  attorneys  for  A.  F. 
Morris,  the  judgment  debtor,  who  bad  been 
made  a  party  defendant  in  the  same  suit, 
and  moved  in  his  behalf  to  set  aside  tbe. 
judgment,  which  motion  was  granted.  At 
the  next  term  of  the  court,  being  the  July 
term,  1885,  a  new  trial  was  had  by  the  court 
without  a  jury,  resulting  in  a  judgment  for 
plaintiffs,  from  which  judgment,  and  from 
the  order  gruAting  a  new  trial,  the  defend- 
ants Emma  Aycock  and  B.  L.  Aycock  ap- 
peal. 

Emma  Ayeock  and  B.  L.  Ayoock,  in  pro. 
per.    Goodrich  <£  Clarkson,  for  appellees. 

Maltbib,  J.  It  i^  insisted  that  the  court 
erred  in  not  sustaining  Aycock's  general 
demurrer  to  tbe  defendant  A.  P.  Morris'  an- 
swer,— said  answer  asserting  that  the  100 
acres  of  land  bad  been  allotted  to  Mrs.  Per- 
kins, Mrs.  Kimbrough,  and  Mrs.  Price  in  a 
parol  partition  of  Oeorge  Morris'  estate  among 
ills  heirs  in  the  year  1877,  tbe  two  former 
being  married  women. 

It  has  Ijeen  long  settled  that  a  parol  parti- 
tion of  lands 'among  joint  owners  or  tenants 
in  common  is  not  within  the  statute  of  frauds. 
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Hoaston  v.  Snrad,  15  Tex.  809;  Oeorge  v. 
Thomas..  16  Tex.  89;  Stuart  t.  Baker,  17 
Tex.  419.  That  some  of  the  parties  to  the 
partition  are  married  women  is  not  believed 
to  be  a  valid  objection  to  such  partition,  or, 
at  all  events,  that  it  would  not  be  void  and 
subject  to  a  collateral  attaclt  on  that  account. 
Married  women,  it  is  true,  can  only  convey 
their  real  estate  in  the  way  pointed  out  by 
the  statute;  but  a  partition  of  lands  is  nei- 
ther within  the  statute  of  frauds  nor  the 
statute  regulating  the  transfer  of  real  estate 
of  a  married  womnn, — a  parol  partition  be- 
ing a  division,  but  in  no  sense  s  conveyance, 
of  lands,  and  only  vesting  the  equitable  title 
of  the  respective  shares  in  the  tenants  to 
whom  allotted;  the  legal  title  remaining  as 
before  the  partition,  but  held  in  trust  for  the 
benefit  of  those  holding  the  equitable  inter- 
est. There  was  no  error  in  overruling  the 
demurrer.  It  is  claimed  that  there  was  er- 
ror in  the  judgment  of  the  court  partitioning 
the  lands  belonging  to  George  Morri^'  estate 
among  his  heirs,  on  account  of  the  contra- 
dictory allegations  in  the  petition  of  plaintiffs 
and  the  answer  of  the  defendant  A.  P.  Mor- 
ris,— the  petition  alleging  a  partition  by  mu- 
tual deeds  in  1878,  and  the  answer  alleging 
a  parol  partition  in  1877.  It  not  being  ap- 
parent that  said  decree,  if  erroneous,  could 
affect  appellants, — it  having  t>een  determined 
in  this  suit  that  they  had  no  interest  in  the 
land  partitioned, — we  are  of  opinion  that 
they  cannot  be  heard  to  complain. 

It  is  next  asserted  that  the  court  erred  in 
not  finding  that  the  suit  as  against  appel- 
lants was  collusive  and  fraudulent,  and 
brought  and  conducted  to  defeat  the  collec- 
tion of  their  debt.  If  there  was  a  parol  par- 
tition of  the  land  in  the  year  1877,  in  which 
the  100-acre  tract  was  allotted  to  the  sisters 
of  A.  P.  Morris,  said  partition  being  prior  to 
the  levy  of  appellants'  execution  on  the  20th 
day  of  November,  1878,  their  title,  being 
equitable,  and  not  within  the  operation  of 
the  registration  laws,  was  not  subject  to 
levy  and  sale  under  appellants'  execution; 
and  there  could  be  no  fraud  in  resisting  ap- 
pellants' execution;  and  there  could  be  no 
fraud  in  resisting  appellants'  attempt  to  sub- 
ject their  land  to  the  payment  of  A.  P.  Mor- 
ris' debt.  The  court  found  that  the  partition 
was  made  in  1877,  as  claimed,  and  that  there 
was  a  written  partition  in  1879  confirming 
the  verbal  partition,  which  the  court  in  this 
case  again  approved  and  confirmed;  and  there 
being  sufficient  evidence  to  authorize  the 
finding,  though  Uiere  may  have  also  been 
circumstances  calculated  to  throw  suspicion 
upon  some  of  the  evidence  upon  which  the 
finding  was  predicated,  under  repeated  de- 
cisions of  the  supreme  court,  the  finding  will 
not  be  disturbed,  there  being  nothing  in  the 
record  inconsistent  with  its  truth. 

The  last  complaint  is  that  "the  court  erred 
in  not  holding  the  defendant  A.  P.  Morris 
and  the  plaintiffs  estopped  by  the  judgment 
renilered  at  the  January  term,  1885.  against 
the  plaintiffs  and  in  favor  of  app^ants, — 


plalntifb  having  abandoned  the  suit  before 
the  rendition  of  said  judgment,  and  the  judg- 
ment having  been  set  aside  solely  on  the  mo- 
tion of  A.  P.  Morris,  he  never  having  before 
that  time  appeared  in  the  case,  and  the  attor- 
neys that  had  before  that  time  represented 
the  plaintiffs  then  appearing  for  A.  P.  Mor> 
ris;  and  that  A.  P.  Morris,  having  been  si- 
lent for  six  years,  should  not  then  be  per- 
mitted to  come  into  court  and  reopen  the 
case  upon  a  new  issue."  It  was,  no  doubt,  a 
very  vreat  irregularity  for  the  court  to  per- 
mit A.  P.  Morris  to  appear,  under  the  cir- 
cumstances of  the  case,  and  favorably  enter, 
tain  his  motion  for  a  new  trial.  Why  it  was 
done  the  record  fails  to  disclose.  But  it  is 
undoubtedly  the  law  in  Texas  that  district 
courts,  in  civil  matters,  have  authority  to  set 
aside  all  orders,  judgments,  and  decrees  of 
the  term,  when  made  either  with  or  without 
a  motion.  Having  this  complete  authority 
over  its  records,  the  setting  aside  judgments, 
or  the  granting  bf  new  trials,  whether  right- 
fully or  not,  cannot  estop  the  parties  thereto 
from  again  litigating  the  qnesUon  involved; 
nor  could  the  action  of  the  court  in  an  appeal 
be  held  to  be  error,  as  no  Judgment  can  be 
appealed  from  unless  it  is  final. 

There  being  no  error  in  the  record  of  which 
appellants  can  complain,  we  are  of  opinion 
that  the  judgment  should  t)e  afBrmed. 

Willie,  C.  J.    Opinion  adopted. 


SOABBROVOB  «.  AlCWBIT. 
(Supreme  Court  of  "tvtiu.    Jane  U,  1889.) 
Riaar  to  Pbopkbtt— Pasol  Xivn>Kroa — Saia. 
1.  Under  Rev.  St.  Tex.  arts.  4888,  48Si,  requir- 
ing that  the  Issue*  in  s  suit  to  try  the  riglit  to 
property  shall  be  made  In  writing  by  direcUon  of 
the  oonrt,  and  consist  of  a  statement  of  the  author- 
ity by  whloh  the  plaintiff  seeks  to  snbjeot  the 
property  levied  on  to  his  writ,  and  of  the  nature 
of  defendant's  claim,  it  was  error  to  submit  ques- 
tions of  estoppel  to  the  Jury,  where  no  facts  con- 
stituting such  a  defense  are  set  up  In  defendant's 

it.  Where  the  vendor  of  property  gives  sn  nn- 
conditlonsl  bill  of  sale,  he  cannob  In  an  action 
against  a  purchaser  from  his  vendee  to  try  the 
title  to  the  property,  introduce  evidence  of  a  con- 
temporaneous parol  agreement  by  which  the  title 
was  to  remain  in  him  until  the  prioe  was  paid. 

8.  Where  an  unconditional  bill  of  sale  Is  given 
for  a  half  interest  in  a  lot  of  cattle,  the  seller  guar- 
antying to  deliver  a  certain  number  at  a  certain 
time,  the  title  to  that  number  passes  at  once,  as 

Xinst  one  who  sold  theoatUe  to  the  vendor  by  an 
olute  bill,  which  he  alleges  was  in  fact  condl- 
tionaL  and  who  brings  an  action  to  try  his  title  be- 
fore the  day  set  for  delivery.  A  delivery  before 
the  day  set  was  not  an  alteration,  but  a  perform- 
ance of  the  contract. 

Commissioners'  decision.  Appeal  from 
district  court,  Clav  county. 

On  July  17,  1885,  W.  J.  Scarbroagh  sued 
out  a  writ  of  sequestration  against  0.  B. 
Lindsay  and  J.  M.  Boone,  which  was  levied 
upon  the  cattle  in  controversy,  which  were 
next  day  claimed  by  William  Alcorn,  who 
set  up  title  in  himself.  Verdict  and  judg- 
ment were  rendered  April  10,  1886,  for  de- 
fendant, and  plaintiff  appeals. 

Svoan  &  Bomar,  for  appellant.    Htutl- 
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wood  (ft  TempUton  and  R.  D.  wabome,  for 
app^ee. 

CoiXABD,  J.  It  is  well  settled  that  in  an 
action  of  trespass  to  try  title  under  a  plea  of 
not  ffuilty  the  defendant  may  prove  estoppel. 
McDow  V.  Babb,  56  Tex.  162;  Mayer  t. 
Baoosey,  46  Tex.  871;  Wright  v.  Doberty.  50 
Tex.  34.  In  other  eases  it  is  the  general  rule 
that  any  affirmative  defense  must  be  specially 
pleaded.  Smith  v.  Sherwood,  2  Tex.  461; 
Keeble  v.  Black.  4  Tex.  69;  Thompson  v. 
Thompson.  12  Tex.  827.  The  object  of  the 
law  is  to  notify  the  adverse  party  of  the 
character  of  the  defense,  so  that  he  may  pre- 
pare to  meet  it.  The  common-law  rule  is 
that  an  estoppel  in  paU  does  not  have  to  be 
pleaded.  Bigelow,  Estop.  585.  It  has  been 
the  practice  in  this  state  to  specially  set  it  up. 
and  it  would  be  inconsistent  with  oor  system 
of  pleading,  as  established  by  numerous  de- 
cisions, to  bold  tliat  it  is  not  necessary. 
Banking  Co.  v.  Hntchins,  58  Tex.  67  et  seq. 
Tbe  fact  that  this  case  is  for  the  trial  of  the 
right  of  property  will  not  change  the  rule. 
Plaintifl,  Scarbrongh,  sued  Lindsay  and 
Boone  tor  tbe  cattle  in  controversy,  sued  out 
and  had  levied  a  writ  of  sequestration  upon 
them,  and  defendant,  Alcorn,  claimed  them 
under  tbe  statute,  filing  oath  and  bond.  The 
issues  made  by  plaintiff  were  as  follows:  He 
alleges  that  long  before  and  at  tbe  time  his 
suit  was  brought  and  the  writ  levied  he  was 
the  owner  of  the  cattle;  that  Alcorn  acquired 
his  title  from  Lindsay;  that  it  was  acquired 
subsequent  to  his  suit,  with  full  knowledge 
of  it;  that  plaintiff  prosecuted  bis  suit,  and 
recovered  judgment  for  the  cattle  against 
Boone  and  Lindsay;  that  Alcorn  and  tliose 
under  whom  be  claims  confederated  together 
to  defraud  plaintifl,  and  that  they  acquired 
posaession  (O.  tbe  cattle  by  wrongfully  enter- 
ing the  pasture  when  they  were  upon  their 
range,  without  authority,  which  possession 
was  acquired  after  the  suit  was  brought,  and 
after  the  wilt  was  issued  and  placed  in  the 
bands  of  tlie  sheriff,  with  f nU  knowledge  of 
the  salt  and  tbe  writ.  Defendant  denied  the 
allegations  made  by  plaintiff;  averred  that 
the  cattle  were  not  subject  to  tbe  levy  of 
plaintiff's  writ;  that  at  the  time  of  tbe  levy 
and  long  before  suit  be  was  the  owner  and  in 
the  lawful  possession  of  the  cattle,  and  that 
plaintiff  had  no  right  to  the  same.  There  is 
no  bint  of  estoppel  in  these  issues.  The 
statute  requires  in  cases  of  the  trial  of  the 
right  of  property  that  the  issnea  shall  be 
made  by  the  parties  in  writing  by  direction 
of  the  court.  Bev.  St.  art.  4883.  It  also  re- 
quires that  the  issues  shall  consist  of  a  brief 
statement  of  the  authority  and  right  by 
which  the  plaintiff  seeks  to  subject  the  prop- 
erty levied  on  to  his  writ,  and  of  the  nature 
of  the  defendant's  claim.  Id.  art.  4834.  Tbe 
issue  is  not  made  by  tbe  claimant's  ailidavit, 
but,  as  was  said  in  Wright  t.  Henderson.  10 
Tex.  205.  206,  "it  is  the  duty  of  the  court  to 
direct  an  issue  in  the  foundation  of  which 
tlie  parties  would  be  required  to  set  forth 


upon  the  record  by  pleading  the  tacts  In 
which  their  rights  respectively  consist." 
Jiidtice  Staytom  says  in  a  case  (State  v. 
Bender.  68  Tex.  678,  5  S.  W.  Bep.  674)  that 
"the  purpose  of  an  issue  in  these  cases  is  the 
same  as  in  other  classes  of  cases,  and  it  must 
be  made  before  a  case  can  be  intelligently  and 
fairly  tried. "  Tbe  statute  itself  requires  that 
the  nature  of  defendant's  claim  must  be 
stated.  If  he  claims  ownership  by  virtue  of 
an  estoppel,  he  has  not  complied  with  the 
statute  until  be  has  set  it  up  and  pleaded  the 
tacts  which  constitute  tbe  estoppel.  Tbe 
court  should  only  try  the  issues  made.  We 
are  of  opinion  the  court  erred,  as  claimed  by 
appellant,  in  submitting  to  the  Jury  questions 
of  estoppeL 

Alcorn  claimed  title  under  Lindsay,  and 
read  in  evidence  a  bill  of  sale,  tbe  substance 
of  which  is  given  in  the  statement  of  facts  as 
follows:  "A  bill  of  sale  dated  July  14, 1884. 
executed  by  W.  J.  Scarbrougb  to  C.  B.  Lind> 
say,  absolute  on  its  face,  reciting  a  paid  con- 
sideration of  98,000,  conveying  153  head  ot 
cattle,  which  bill  of  sale  was  duly  acknowl- 
edged on  the  day  of  its  execution,  and  duly 
recorded  in  Bill  of  Sale  Beoord  of  Clay  coun- 
ty on  the  8th  day  of  April,  1885."  It  was 
agreed  that  the  89  head  of  cattle  levied  on  by 
plaintiff  and  claimed  by  defendant  were  in- 
cluded in  the  above  bill  of  sale,  as  weU  as  in 
all  other  sales  in  evidence.  Lindsay,  on  the 
4th  of  November,  1884,  by  bill  of  sale  con- 
veyed to  W.  M.  and  E.  W.  Alcorn  a  one-halt 
interest  in  tbe  cattle,  estimating  them  at  205 
head,  guarantying  to  them  100  head  of  grown 
cattle,  to  be  delivered  on  the  1st  of  July, 
1885.  He  delivered  tbe  cattle  in  controversy 
in  four  or  five  days  afterwards.  November 
11, 1884,  E.  W.' Alcorn  sold  her  interest  in 
the  cattle  to  W.  M.  Alcorn.  In  order  to  de- 
feat the  bill  of  sale  to  Lindsay,  evidence  of  a 
parol  agreement  was  admitted,  which,  as  to 
time  and  terms,  is  best  stated  in  the  language 
of  the  witness  Boone,  by  whom,  as  well  as 
plaintiff  and  one  Pike,  it  was  sought  to  be 
established.  He  says:  "When  W.  J.  Scar- 
brougb offered  to  sell  the  cattle  he  offered  to 
give  G.  B.  Lindsay  one  year's  time  on  the 
price,  except  9100,  and  to  take  witness  as 
surety;  and  witness  agreed  to  and  did  sign 
the  note  with  Lindsay  for  92,900,  under  this 
agreement,  viz. :  That  tbe  cattle  were  to  be 
delivered  to  witness  in  his  pasture,  and  re- 
main in  his  possession  and  control  until  said 
note  was  fully  paid;  that  this  agreement  was 
made  between  him,  Scarbrougb,  and  Lind- 
say; that  it  was  agreed  and  understood  be- 
tween them  all  that  the  title  to  tbe  cattle,  as 
well  as  the  possession,  was  to  remain  in  him 
until  they  were  paid  for,  and  unless  Lindsay 
should  pay  the  note  he  was  to  have  no  inter- 
est in  or  control  of  the  cattle,  and,  if  Lind- 
say should  fail  to  pay  the  note,  witness  was 
to  keep  the  cattle,  and  pay  for  them,  or  sell 
them  for  the  money  and  pay  for  them,  or,  it 
he  could  do  neither,  he  was  to  turn  them  back 
to  Scarbrougb ;  that  he  refused  to  go  on  tbe 
note,  and  would  not  do  so  without  Uie  cattle 
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were  left  In  his  possession;  that  the  cattle 
were  delivered  to  him  b;  Scarbrougb,  and 
two  of  his  hands,  Pike  and  Tbompson,  and  he 
took  them  to  his  ranch,  and  penned  them,  and 
turned  them  in  his  pastore,  and  kept  them  in 
his  possession  until  some  time  about  the  Ist 
of  May.  1885."  Lindsay  testified  that  no 
such  contract  in  parol  was  made;  that  the 
cattle  were  delivered  to  him  in  Boone's  past- 
ure, where  he  kept  them  until  he  delivered 
them  to  the  Aloorns.  After  this  a  month  and 
some  three  days,  Boone,  becoming  dissatis- 
fied with  the  condition  of  things,  wrote  Scar- 
brough  to  send  him  a  bill  of  sale  for  the  cat- 
tle, which  was  done,  dating  the  Instrument 
back  to  the  14th  of  July,  1884,  the  date  of 
the  SHie  to  Lindsay;  the  instrument  reciting 
that  it  was  made  in  consideration  of  9100 
cash  paid,  and  the  note  of  $2,900,  executed  by 
Lindsay  and  Boone.  We  do  not  see  bow  the 
parol  agreement,  as  stated  in  Boone's  evi- 
dence, could  be  set  up  in  opposition  to  the  ab- 
solute written  conveyance  made  by  Scar- 
brough  to  Lindsay.  We  can  understand  how 
a  debtor  can  make  a  deed  absolute  on  its  face 
to  his  creditor,  and  by  a  contemporaneous 
parol  agreement  show  that  the  conveyance 
was  intended  as  a  mortgage  to  secure  the 
debt.  Scarbroiigh  was  not  a  debtor,  or  cre- 
ating a  debt  against  himself.  He  was  mak- 
ing a  sale  in  writing,  by  the  terms  of  which 
the  title  to  the  property  passed  to  Lindsay, 
and  would  not  be  in  an  attitude  to  set  up  the 
parol  contract.  We  can  understand  how  a 
parol  agreement  could  have  been  made  lie- 
tween  Lindsay  and  Boone  that  tin  title  should 
be  in  the  latter,  and  that  be  should  hold  pos- 
session of  the  cattle  until  the  note  was  paid, 
or  sell  them  and  pay  the  note,  on  whicdi  he 
was  a  security,  or  which  be' was  bound  to 
pay,  for  this  would  be  an  independent  con- 
tract from  the  sale:  and  it  might  be,  in  a 
proper  proceeding,  .Scarbrougb  could  himself 
take  advantage  of  such  an  agreement  bet  ween 
Lindsay  and  Boone,  and.  in  order  to  secure 
the  payment  of  liis  note,  enforce  the  contract; 
but  this  is  entirely  different,  as  we  under- 
stand it,  from  the  object  of  the  parol  agree- 
ment as  offered  in  evidence,  which  it  seems 
was  intended  to  bind  all  the  parties,  and  de- 
stroy the  written  sale  of  Scarbrougb  to  Lind- 
say, make  it  a  conditional  sale,  or  place  ihe 
title  In  one  other  than  the  vendee  named  in 
the  written  conveyance.  In  the  absence  of 
fraud  or  mistake,  a  contempoi-aneous  or  pre- 
cedent parol  agreement  cannot  be  set  up  to 
vary  or  contradict  the  terms  of  a  written  agree- 
ment. Donley  v.  Bush,  44  Tex.  1;  Bed  well 
V.  Thompson,  25  Tex.  Supp.  245;  Smith  v. 
Ganett.  29  Tex.  48;  and  Hunt  v.  White,  24 
Tex.  643.  Scarbrougb  did  not  sue  Boone  and 
Lindsay  on  his  note,  but  for  the  cattle;  and 
it  appears  that  the  title  had  effectually  passed 
out  of  him  by  the  conveyance  to  Lindsay,  and. 
if  not  by  that,  then  by  his  conveyance  to 
Boune,  subsequently  made.  The  burden  was 
upon  him  to  establish  his  ownership  of  Uie 
cattle,  (as  they  were  levied  on  while  in  Al- 
corn's possession,)  and  this  he  could  not  do  if 


be  had  conveyed  it  to  Lindsay,  from  whom 
Alcorn  claimed,  or  if  he  had  conveyed  it  to 
Boone.  The  fact  that  he  recovered  final 
judgment  against  Boone  and  Lindsay  for  the 
cattle  would  l>e  immaterial,  because  as  be- 
tween him  and  Alcorn  their  rights  would  Im 
determined  by  the  facts  as  they  were  at  the 
time  of  the  levy. 

Plaintiff  alleges  that  Alcorn  acquired  his 
title  and  possession  of  the  cattle  after  his 
suit  was  brought.  The  evidence  does  not 
sustain  this  allegation.  Scarbrougb  sold  to 
Lindsay  on  the  14th  day  of  July,  1884.  Lind- 
say sold  to  the  Alooms  on  the  4tb  of  Novem- 
ber, 1884.  E.  W.  Alcorn  sold  to  W.  M.  Al- 
corn, the  defendant,  on  the  11th  day  of  No- 
vember. 1885.  Plaintiff's  suit  was  filed  the 
8th  day  of  March,  1885.  IMivery  is  not  es- 
sential to  pass  title  of  personal  property 
where  there  is  a  valid  sale.  1  Pars.  C<ont. 
525;  Id.  529.  And  in  a  suit  for  the  trial  of 
the  right  of  propnty,  ownership  is  the  ques- 
tion to  l>e  tried;  it  is  not  bound  to  be  accom- 
panied by  possession.  White  v.  Jacobs.  66 
Tex.  464, 1  S.  W.  Rep.  844.  If  Scarforongh 
sold  by  valid  conveyance  to  Lindsay  his  title, 
and,  as  liefore  stated,  if  the  parol  agreement 
in  evidence  could  not  affect  the  written  con- 
veyance, the  title  passed  to  Lindsay,  and  with 
it  the  right  of  possession.  Alcorn  claimed 
under  Lindsay  by  valid  conveyance,  and  as 
to  possession  Lindsay  could  deliver  on  the 
range  or  by  pointing  out  the  cattle.  Plain- 
tiff claims  that  the  sale  to  the  Alcoms  was 
executory,  and  for  only  an  undivided  interest 
in  the  cattle.  A  anfBcient  answer  to  this,  out- 
side of  what  has  lieen  said  of  the  sales  by 
plaintiff  to  Lindsay  and  Boone,  is  that,  if 
Lindsay  saw  proper  to  deliver  the  cattle  tie- 
fore  the  contract  of  sale  required  him  to  do 
so.  it  was  legitimate  for  him  to  do  so,  and 
such  a  delivery  would  not  vary  the  original 
agreement;  it  would  only  be  a  performance 
of  it.  If  the  parties  accepted  such  change  in 
its  performance  it  would  l>e  valid  between 
them.  It  appears  that  this  was  long  before 
plaintiff's  suit  was  brought,  and  could  in  no 
wise  affect  him.  He  delivered  specific  cattle, 
and  this  was  a  partition  as  between  them,  of 
which  plaintiff  could  not  complain.  Lindsay 
Kave  a  guaranty  in  the  bill  of  sale  to  deliver 
100  bead  of  catUe,  and  it  does  not  appear  that 
he  delivered  more.  If  he  bad  delivered  more 
it  was  a  transaction  entirely  between  Lindsay 
and  Alcorn,  of  which  plaintiff  could  not  com- 
plain. His  rights  were  in  nu  way  affected 
by  it  He  could  not  recover  from  Alcorn  un- 
less he  could  recover  from  Lindsay.  There 
was  no  error  affecting  the  rights  of  plaintiff, 
or,  if  error,  it  was  harmless,  in  allowing 
Lindsay  to  testify  that  it  was  understood  be- 
tween him  and  the  Alcorns  at  the  time  of  hU 
sale  to  them  that  the  title  should  immediately 
pass,  aud  that  he  guarantied  to  them  100  head 
of  cattle  out  of  the  number  sold.  The  writ- 
ten contract  guarantied  expressly  the  delivery 
of  100  hexd  out  of  the  number  sold;  and,  as 
before  shown,  there  was  nothing  destructive 
of  the  contract  in  performing  it  before  the 
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time  stipulated  therein.  On  aoconnt  of  the 
error  in  submitting  to  the  jury  questions  of 
estoppel  not  pleaded  we  are  of  opinion  the 
jQdgment  of  the  lower  court  should  be  te- 
versed,  and  the  oanse  remanded. 

Stattok.  C.  J.  Iteport  of  the  commission 
of  appeals  examined,  their  opinion  adopted, 
and  judgment  reversed,  and  cause  remanded. 


Alford  et  al.  v.  Halbkrt  et  al. 

{Supreme  Court  of  Texat.    Jane  18, 1880.) 

DxATH  OF  Wabs  —  AFroiHTMSirr  o*  Arotnns- 
•nuxoK. 

1.  After  the  death  of  a  minor  nnder  guardian- 
ship, the  oonnty  court  cannot  order  a  sale  of  prop- 
ertT  of  the  estate  to  pay  the  debts,  and  has  only 
jansdictlon,  in  the  matter  of  guardianship,  to  re- 
oelTe  and  act  on  the  guardian's  final  account,  and 
order  the  estate  turned  over  to  the  person  entitled 
to  receive  it. 

8.  Where  a  ward  dies  owing  debts  and  owning 
property,  the  coantv  court  of  the  county  where 
the  death  occurred  has  jurisdiction  to  appoint  an 
administrator  of  the  estate,  though  the  guardian 
has  not  made  final  settlement. 

Commissioners'  decision.  Appeal  ftom  dis- 
trict court,  DallHS  county. 

JCjff'  Wood,  Jr.,  and  Lealte  <t  Henry,  for 
appellants.  Read,  Oreer  &  Greer,  i<a  appel- 
lees. 

CoLi^sD,  J.  This  is  the  second  appeal  of 
this  case.  See  Fortson  v.  Alford,  t>2  Tex. 
576.  The  former  appeal  was  by  Mrs.  Fort- 
son,  now  Mrs.  Hatbert,  the  present  appellee, 
from  the  judgment  of  the  district  court  of 
Dallas  county,  sustaining  exceptions  to  her 
petition,  and  resulted  in  a  reversal  of  the 
cause  for  trial  on  the  petition.  On  the  for- 
mer appeal  the  orders  of  the  probate  court  of 
Anderson  county  in  the  guardianship  of  Earle 
Cravens,  and  the  orders  of  the  probate  court 
of  Dallas  county  in  the  administration  of  the 
estate  of  the  deceased  minor,  were  reviewed 
and  discussed;  and  it  is  claimed  by  appellee 
that  it  was  the  opinion  of  the  commission 
of  appeals,  whose  conclusions  and  opinion 
were  adopted  by  the  supreme  court,  that 
the  Anderson  county  court,  after  the  death 
of  the  ward,  still  bad  control  of  her  estate 
for  tl^  purposes  of  settlement  with  the 
guardian,  and  tiiat  therefore  the  Dallas  coun- 
ty probate  court  had  no  jurisdiction  over 
the  estate  to  grant  letters  of  administra- 
tion, or  to  order  sales  of  property  to  pay  the 
del>te  against  tlie  estate.  The  probate  court 
of  Anderson  county  restated  the  final  ac- 
count of  the  guardian,  Alford,  requiring 
him  to  account  for  land — 24  tracts— which 
bad  twen  conveyed  by  the  minor  to  W.  G. 
Veal  in  trust,  fixed  the  aggregate  amount 
of  the  debts  of  the  estate  at  91,566.86,  of 
which  81,061.76  were  due  the  guardian,  and 
the  residue  to  others.  It  also  ordered  the 
guardian  to  retain  in  his  liands.  subject  to 
future  orders  of  the  court,  and  for  the  pay- 
ment of  the  debts,  seven  tracts  of  land, 
wiiich,  after  payment  of  the  debts,  or  what 


was  left  of  its  proceeds,  was  to  be  delivered 
to  the  heir  of  the  minor,  Mrs.  Fortson.  The 
court,  deeming  the  seven  tracts  suflBcient  to 
pay  the  debts,  ordered  the  guardian  to  turn 
over  to  the  heir  all  the  rest  of  the  estate;  and 
it  was  further  ordered  that,  "if  the  said  Mary 
P.  Fortson  (the  heir)  should  satisfy  and  pay 
off  said  debts  and  costs,  that  Alford,  the 
guardian,  should  deliver  to  her  the  lands  to 
be  retained  by  him."  Alford  appealed  from 
this  judgment  to  the  district  court  of  Ander* 
son  county,  filing  bis  appeal-bond  on  the  30th 
of  August,  1880.  The  district  court  ren- 
dered 8ul>3tantially  the  same  judgment  as 
that  i^pealed  from,  when  Alford  again  ap- 
pealed to  the  supreme  court,  which  affirmed 
the  judgment  on  the  2d  day  of  October.  1882. 
In  September,  1880,  the  month  following 
that  In  which  the  appeal  was  perfected  from 
the  decree  of  the  Anderson  county  probate 
court,  Alford  applied  to  the  prol>ate  court  of 
Dallas  county  for  letters  of  administration 
upon  the  estate  of  his  deceased  ward,  setting 
up  that  she  resided  in  Dallas  county  at  the 
time  of  her  death ;  that  at  the  time  of  her 
death  she  owned  considerable  real  and  per- 
sonal property,  worth  about  9700;  and  that 
there  were  debts  outstanding  against  her  es- 
tate, and  that  deceased  was  indebted  to  him. 
The  administration  was  granted,  and  an  in- 
ventory filed  of  only  four  tracts  of  land  that 
were  not  embraced  in  the  Veal  deed,  which 
were  sold  by  order  of  the  court  to  pay  the 
debts;  and  application  was  then  made  to  sell 
the  remaining  three  tracts  ordered  to  lie  re- 
tained by  him  by  the  Anderson  county  court 
to  secure  the  payment  of  debts,  when,  on  the 
28th  of  February,  1882,  the  heir,  Mrs.  Fort- 
son, filed  a  bill  of  review  in  the  Dallas  prol>ate 
court,  asking  the  oourt  to  review  and  annul 
all  former  orders  in  the  administration,  upon 
the  ground  that  the  court  had  no  jurisdiction, 
and  that  the  administration  was  obtained  by 
fraud.  The  court,  upon  hearing,  granted 
the  prayer,  and  declared  the  administration 
null  and  void  for  want  of  jurisdiction,  and 
canceled  all  former  proceedings.  Alford  ap- 
pealed to  the  district  court  of  Dallas  county, 
where,  upon  demurrer  of  defendants,  the 
court  sustained  the  demurrer,  and  dismissed 
the  case.  From  this  judgment  Mary  P. 
Fortson  appealed  to  the  supreme  court, 
which,  on  the  5th  day  of  December,  1884,  re- 
versed and  remanded  the  cause  as  l>efore 
stated.  The  judgment  in  the  district  court 
of  Anderson  county  in  tbeguardianship  pro- 
ceedings was  affirmed  by  the  supreme  court 
October  20,  1882.  In  reversing  the  cause  on 
appeal  of  Mrs.  Fortson  from  the  judgment 
of  the  district  court  of  Dallas  county  dismiss- 
ing her  bill  of  review,  the  opinion  of  the 
commission  argues  as  follows :  "  All  the  par- 
ties at  interest  were  before  the  oourt  when 
these  proceedings  were  bad  in  Anderson 
county.  The  courts  there  had  jurisdiction 
of  the  entire  sutrject-matter  of  the  estate  of 
Earle  Cravens,  deceased.  Appellants  assert- 
ed right  thereto,  and  Alford's  claim  against 
the  estate.    Upon  Alford's  own  application, 
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and,  it  seems,  witbont  any  objection  apon 
tbe  put  of  appellant,  he  was  permitted  to  re- 
tain control  of  seven  tracts  of  land,  whicli 
were  adjudged  to  belong  to  appellant,  to  se- 
cure tbe  payment  of  his'claim.  And  by  the 
terms  of  tbe  decree  tbe  appellant  had  tbe 
right  to  pay  off  the  claim,  and  thereby  secure 
the  possession  of  the  seven  tracts  of  land. 
But  Alford,  by  his  appeal  to  tbe  district 
court,  suspended  appellant's  right  to  pay  the 
claim  and  secure  control  of  the  land,  or  at 
least  rendered  the  exercise  of  that  right 
doubtful.  Under  such  stateof  case  certainly 
tbe  county  court  of  Dallas  county  would 
have  no  jurisdiction  or  power  over  the  sub- 
ject-matter of  the  litigation  then  pending  in 
the  courts  of  Anderson  county. "  Then,  after 
reciting  the  allegations  of  fraud,  the  court 
say:  "Upon  these  allegations,  aside  from  the 
question  of  want  of  jurisdiction  or  want  of 
power  in  the  county  court  of  Dallas  counly, 
appellant  was  entitled  to  a  hearing."  The 
court  expressly  declined  to  decide  whether 
the  probate  court  of  Anderson  county,  after 
the  death  of  tbe  ward,  on  settlement  of  the 
guardian's  final  account,  had  tbe  power  to  or- 
der a  sale  of  lands  of  tbe  estate  to  pay  the 
debts  still  due.  The  probate  court  of  Ander- 
son county  had  not  assumed  such  power. 
After  adjusting  tbe  account  requiring  tbe 
guardian  to  account  for  all  the  land,  as  well 
that  not  embraced  In  tbe  minor's  deed  to  Yeal 
as  the  other  four  surveys  not  conveyed,  the 
court  ordered  him  to  deliver  to  the  heir  21 
of  the  tracts  of  land,  and  to  retain  tbe  re- 
maining 7,  subject  to  payment  of  the  debts 
found  to  exist,  giving  the  heir  the  option  to 
pay  tbe  debts  and  take  all  the  land.  The 
court  then  refused  to  discbarge  the  guardian, 
but  ordered  bis  application  for  discbarge 
"postponed  until  the  payment  of  all  debts 
against  said  estate,  and  that  he  report  to  this 
court."  Tbe  district  court  on  appeal  did  not 
assume  to  order  a  sale  of  any  of  the  seven 
tracts  of  land  to  pay  the  debts,  and  on  appeal 
of  that  proceeding  to  the  supreme  court,  (57 
Tex.  482,)  Chief  Justice  Gould,  noting  tbe 
fact  that  no  order  of  sale  was  made  by  the 
court,  said:  "No  question  as  to  its  power  to 
do  so  is  before  us."  He  said,  however,  that 
the  probate  court,  and,  on  appeal,  tbe  dis- 
trict court,  had  the  power  to  do  what  was 
done. 

Now,  what  proceedings  were  pending  in 
the  guardianship  to  which  the  language  of 
Judge  Watts  in  the  extract  from  his  opin- 
ion above  quoted  can  apply?  Not  a  sale  of 
land  to  pay  debts.  The  entire  proceedings 
were  by  order  of  the  court  suspended  until 
the  debts  were  paid  out  of  the  land  adjudged 
to  stand  in  tbe  hands  of  the  guardian  sub- 
ject totbedebts,  or  until  Mrs.  Fortson  should 
avail  herself  of  tbe  privilege  allowed  ber'to 
pay  oft  the  debts.  The  court  did  not  require 
her  to  pay  tbe  debts.  There  was  notliing 
pending  then  except  Mrs.  Fortson's  right  of 
choice  to  pay  o£C  the  claims  against  the  estate, 
and  the  final  discharge  that  would  follow  for 
which  tbe  guardianship  was  continued.    This 


option  to  pay  the  debts  she  has  never  exer- 
cised. It  is  admitted  in  proof  on  the  trial 
that  she  has  never  offered  or  tendered  pay- 
ment, though  tbe  judgment  anthorizing  her 
to  do  so  was  affirmed  in  October,  1882,  since 
when  there  can  be  no  pretense  of  her  inten- 
tion to  do  so,  or  that  she  ever  had  any  such 
intention.  Notwithstanding  Alford's  appeal 
from  the  judgment  of  the  probate  court  of 
Anderson  county  to  the  district  court,  bad 
she  offered  to  pay  tbe  debts,  and  made  a  ten- 
der, as  she  could  have  done,  then  there  would 
have  been  no  occasion  for  the  administra- 
tion in  Dallas  county.  Tbe  facts  now  before 
us  show  that  she  never  intended  to  do  so, 
and  that  no  right  she  intended  to  exercise 
was  suspended  by  Alford's  appeal  to  the  dis- 
trict court;  and  in  such  case  Alford  had  the 
right  to  apply  to  another  tribunal  that  had 
power  to  order  a  sale  of  the  land,  and  carry 
into  effect  the  order  giving  security  on  the 
seven  tracts  of  land  to  satisfy  the  debts,  un- 
less the  probate  court  of  Andei-son  county  in 
the  guardianship  had  that  power.  Tbe  or- 
ders of  the  court  left  him  in  possession  of 
seven  tracts  of  land  subject  to  the  claims,  but 
made  no  provisions  for  the  enforcement  of 
the  lien  by  sale.  Mrs.  Fortson  then  making 
no  tender  of  the  amount  of  the  claims,  how 
was  he  to  force  a  sale  of  the  land,  and  obtain 
the  funds  to  discharge  the  debts  and  secure 
bis  discharge?  He  could  not  apply  to  the 
district  court  for  such  order,  because  be  could 
not  show  that  there  was  no  necessity  for  ad- 
ministration. We  think  the  only  course  left 
him  was  to  administer  in  the  proper  court 
upon  the  estate  of  the  deceased  ward. 

There  is  no  authority  under  our  law,  in  a 
guardianship  proceeding,  giving  the  probate 
court  jurisdiction  to  order  a  sate  of  land  to 
pay  debts  after  tbe  death  of  the  ward. 
"Death  of  the  ward  necessarily  terminates 
the  guardianship."  Fortson  v.  Alford,  62 
Tex.  580.  Under  tbe  statutes  of  this  state, 
upon  tlie  death  of  a  ward  the  guardian  must 
make  final  settlement  by  filing  his  final  ac- 
count, notice  of  which  must  be  g^iven  to  his 
executor  or  administrator  if  he  have  one,  and, 
if  he  have  none,  notice  is  provided  fur  by 
publication  or  posting.  Upon  the  approval 
of  the  account  the  court  is  required  to  direct 
the  guardian  to  deliver  tbe  estate  remaining 
in  his  bands  to  some  person  authorized  to  re- 
ceive it,  upon  a  compliance  with  which  the 
guardian  is  to  be  discharged.  Rev.  St.  arts. 
268&-2688.  The  auctions  of  fraud  in  pro- 
curing the  administration  were  not  sustained 
by  proof.  Tbe  proof  shows  that  Mrs.  Fort- 
son never  intended  to  avail  herself  of  the 
privilege  of  paying  the  debts  shown  to  be  due 
by  tbe  guardian's  final  account,  and  hence 
the  appeal  of  Alford  from  tlie  probate  orders 
of  the  Anderson  county  court  to  tiie  district 
court  in  no  wise  injured  her  in  respect  to  that 
right.  Such  right  is  shown  by  the  proof  to 
be  of  no  jurisdictional  importance,  if  it  even 
had  any  in  the  abstract.  We  conclude  the 
court  erred  in  revoking  the  letters  of  adminis- 
tration and  other  orders  of  the  probate  court 
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of  Dallas  oonnty,  and  that  the  cause  ought  to 
be  reversed  and  dismissed. 

Statton,  0.  J.  Report  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
the  judgment  reversed,  and  cause  dismissed. 

Hknbt,  J.,  did  not  sit  in  tliis  case. 


Halbebt  et  al.  v.  Auobd. 

{Supreme  Court  of  Teem.    Jnne  SB,  1889.) 

Kbs  Judioata. 

An  action  Bgainst  an  adnilniatrator  to  re- 

«ov«r  the  value  of  lands  sold  by  bim  as  such  under 

letters  alleged  to  bave  been  fraudulently  procured 

cannot  be  maintained  after  a  Judement  revoking 

laid  letters  of  administration  has  oeen  previously 

leveraed  on  appeal  in  an  action  for  that  purpose. 

Commissioners'  decision.  Appeal  from  dis- 
tiiet  court,  Dallas  county. 

Action  by  Mary  P.  Halbert  and  others 
against  Oeorge  F.  Alford,  to  recover  the 
VHlae  of  certain  land  Iwlonglng  to  the  estate 
of  Earle  Cravens,  deceased,  sold  by  him  as  ad- 
ministrator of  said  estate  under  letters  of  ad- 
ministration procured  through  fraud.  Judg- 
ment was  rendered  for  defendant,  and  plain- 
tiffs appeaL  This  suit  is  a  corollary  of  an- 
other suit  between  the  same  parties.  For  a 
statement  of  facts,  see  the  opinion  of  Coi.- 
I.ARD,  J.,  in  Alford  v.  Halbert,  ante.  75. 

Bead,  €hreer  A  Greer,  for  appellants.  Jeff 
Word,  Jr.,  and  Leake  A  Henry,  for  appellee. 

AOKEB,  J.  This  case  is  a  companion  of 
case  No.  158.— George  F.  Alford  et  al.,  Ap- 
pellants, T.  Mary  P.  Halbert  et  al..  Ap- 
pellees, ante,  75,  (decided  at  the  present 
term.)  The  parties  to  the  two  suits  are  the 
same,  and  the  qaestions  of  controlling  im- 
portance in  the  two  cases  are  identical.  Tlie 
appellants  in  this  case  and  the  appellees  in 
case  No.  158  were  plaintiffs  in  the  court  l>e- 
low.  In  case  No.  158  the  suit  was  brought 
to  annul  and  have  adjudged  void  the  admin- 
istration of  the  estate  of  Earle  Cravens,  of 
which  appellee,  George  F.  Alford,  was  the 
administrator;  and  the  court  l)elow  held  that 
the  administntion  was  void.  That  judg- 
ment was  reversed  and  that  suit  dismissed  by 
the  jnd{^ent  of  this  court  at  the  present 
term.  This  suit  was  brought  to  recover  of 
appellee  the  value  of  lands  belonging  to  the 
CravenB  estate,  sold  by  bim  as  administrator 
under  what  was  alleged  to  be  a  void  admin- 
istration. The  court  below  rendered  judg- 
ment that  appellants  take  nothing  by  their 
salt.  In  accordance  with  the  decision  in 
case  No.  158,  we  are  of  opinion  that  the 
judgment  of  the  court  below  should  ha  af- 
firmed. 

Station,  C.  J.  Report  of  the  commission 
of  ^peals  examined,  the  opinion  adopted, 
and  judgment  affirmed. 

Hjenbt*  J.>  did  not  sit  in  tbisoaae. 


Thompson  et  al.  e.  Jones  et  al. 
{Supreme  Court  of  "Zexae.    June  18, 1889.) 

COIXATBKAI.  ATTA.CK  ON  JUDOMBNT— FOBIOLOSDBa 

— Sale  or  Hombsteao. 

1.  A  sale  of  land,  to  satisfy  a  judgment  on  fore- 
closure, though  made  under  an  execution  issued 
after  the  death  of  the  mortgagor,  cannot  be  avoided 
in  a  collateral  proceeding,  wbere  there  has  been  no 
administration  on  the  estate. 

8.  Where  two  joint  tenanta  mortgage  their 
land,  and  one  sells  his  interest  to  the  other  joint 
tenant's  wife,  she  need  not  be  made  a  party  to  a 
suit  for  foreclosure  of  the  mortgage,  though  it 
was  not  recorded,  as  the  only  purpose  of  reomNUnc 
is  to  give  notice  to  subsequent  porohasersin  sooa 
faith;  and  a  judgment  against  the  husband,  affect, 
ing  his  separate  estate  and  the  community  proper- 
ty, is  binding  on  the  wife. 

8.  A  jndirment  on  foreoloeore,  wliioh  desig- 
nates an  entire  tract  of  land  by  name,  giving  the 
number  of  acres,  the  county  in  which  It  is  situat- 
ed, the  adjoining  survey,  and  the  beginning  oor- 
ner,  ia  not  void  tor  want  of  description. 

4.  To  iustUy  a  charge  on  lands  for  ifflprove- 
ments  made  in  good  faith  it  ia  not  necessary  that 
the  purchaser  show  a  complete  chain  of  title. 

B.  The  sale  under  mortgage  foreolosoie  of  a 
homestead,  the  wife  not  having  waived  hertiome- 
stead  right,  cannot,  for  that  reason,  be  contested 
after  her  death  by  one  of  her  heirs,  as  her  home- 
stead interest  ceased  at  her  death. 

Commissioners'  decision.  Appeal  ficom 
district  court,  Fannin  county. 

Chas.  D.  Graee,  tor  appisllants.  S.  B. 
Semple  and  Jae.  H.  Lyday,  for  appellees. 

HoBBT,  J.  The  appellant  Susan  F.  Thomp* 
son.  in  this  action  of  trespass  to  try  title, 
who  was  the  only  child  and  heir  of  Thomas 
P.  and  Nancy  Harrison,  who  married  in  Sep- 
tember, 1847,  pleaded  speciaiiy  her  title,  con- 
sisting of  the  following  links:  Patent  to 
John  D.  Black  for  the  320-acre  survey  In 
1846;  deed  frum  John  D.  Black  to  Thomas 
H.  and  Francis  E.  Harrison,  April  29,  184€; 
marriage  of  Thomas  P.  Harrison  to  Nancy 
Jones,  September  1, 1847;  deed  from  Francia 
E.  Harrison  to  Nancy  Harrison,  conveying 
his  undivided  interest  in  the  land,  reciting  a 
consideration  of  8200,  and  dated  May  2, 1848. 
The  death  of  Thomas  P.  and  Nancy  Harri- 
son,— tlie  former  occurring  between  the 
years  1849  and  1851.  the  latter,  a  year  or  ao 
subsequently, — was  established  by  the  evi- 
denoe,  as  also  the  heirship  of  appellant  Susan 
Thompson.  Such  was  the  prtma/oo^e  case 
made  by  the  plaintiff.  Defendant  Jones, 
who  claimed  the  east  half  of  the  land,  and 
defendants  Kol>ert  and  John  Adkins  and 
Mary  White,  the  west  half,  pleaded  a  general 
denial,  tlie  three,  five,  and  ten  years'  statutes 
of  limitation,  and  claimed  compensation  for 
improvements  made  in  good  faith.  The  un- 
known heirs  of  Welbourn  Smith,  who  were 
cited  by  publication,  adopted  these  answers 
by  attorney  ad  litem.  Plaintiff  specially  re- 
plied to  the  pleas  of  limitation  and  claim  for 
improvements,  alleging,  in  effect,  her  minor- 
ity at  the  date  of  the  death  of  her  parents. 
The  case  made  by  plaintiff'sproof  of  title  was 
met  by  defendants  as  follows:  Judgment  of 
the  district  court  of  Fannin  county,  rendered 
April  6,  1849,  in  favor  of  John  R.  Garnett. 
administrator  of  Jot>ez  Fitzgerald,  against 
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Thomas  and  Francis  E.  Harrison,  foreclosing 
a  mortgage  on  the  land — 320  acres — involved. 
This  judgment  recited  the  execution  of  the 
mortgage  by  Thomas  and  Francis  Harrison 
to  said  Fitzgerald  on  March  26, 1848.  to  se- 
cure a  debt  due  Fitzgerald,  and  described  the 
land  as  situated  In  Fannin  county,  on  Red 
river,  known  as  the  "Hamilton  Tract,"  deed- 
ed to  said  Harrisons  by  John  D.  Black,  begin- 
ning at  the  8outl)-west  corner  of  a  survey  of 
Daniel  Kowlett  on  Red  river.  Four  orders 
of  sale  issued  thereon ;  that  of  November  9, 
1849,  being  the  order  under  which  the  sale 
of  the  land  was  made  by  the  sberifF  to  Jolin 
R.  Garnett,  administrator,  etc..  for  the  sum 
of  $69,  which  amount  was  credited  on  tlie 
judgment.  All  of  the  other  papers  relating 
to  the  estate  of  said  Fitzgerald  were  admitted 
to  bare  been  lost  Xo  sberifCs  deed  to  Gar- 
nett was  found,  although  diligent  search  had 
been  made  therefor.  Defendants  Adkins 
and  White  then  introduced  a  deed  from  Gar- 
nett to  W.  C.  Whittsett,  dated  June  7,  1859. 
conveying  the  west  half  of  the  land,  filed  for 
record  June  18. 1859.  Deed  from  said  Whitt- 
sett to  Col.  Whitty,  August  27, 1859,  filed  for 
record  February  28,  1860,  conveying  one- 
half  of  the  S20-acre  blo<^  survey,  describing 
It  as  the  same  land  conveyed  by  Whittsett  to 
L.  C.  Alexander  November  27,  1858,  L.  C. 
Alexander  to  Whittsett,  November  26,  1855, 
filed  for  record  December  28,  1855,  convey- 
ing his  interest  in  the  Black  survey.  Special 
warranty  deed  from  C!ol.  Whitty  to  A.  Q. 
Adkins,  February  28,  1860,  conveying  160 
acres  by  metes  and  bounds  of  the  Black  sur- 
vey, recorded  same  day.  It  was  admitted 
that  defendants  John  and  Robert  Adkins  and 
Mary  White  were  the  only  children  of  A.  G. 
Adkins,  who  died  in  1866.  It  was  in  proof 
that  Garnett  took  possession  shortly  after  his 
purchase  at  the  sale  under  the  judgment,  and 
the  possession  and  occupancy  continued  of 
the  west  half  by  the  successive  purchasers. 
The  improvements  on  tliis  portion  of  the 
land  aggregate  about  SI. 182. 44.  The  value 
of  the  land,  without  improvements,  was  es- 
timated at  about  83  per  acre.  The  Jones 
title  to  the  east  half  consisted  of  a  deed  from 
John  R.  Garnett  to  S.  W.  and  J.  A.  Smith, 
dated  August  27,  1869,  filed  for  record  Octo- 
ber 17, 1869,  describing  it  as  "the  east  half 
of  the  John  W.  Black  headrlght,  beginning 
at  the  south-west  comer  of  Daniel  Rowlett's 
survey  of  10  labors  &  610,439  square  varas; 
a  stake  from  which  a  black-jack  marked  <  X ' 
bears  N.,  85  E.,  9  varaa,  and  a  post  oak 
marked  •  X '  bears  N.,  7  W.,  2  varcu;  thence 
75  £.,  672  varag,  with  said  Rowlett's  line; 
thence  south,  15  W.,  to  place  of  beginning." 
Deed  from  J.  A.  Smith  and  wife  to  A.  H. 
Jones,  September  2,  1871,  to  an  undivided 
one-half  interest  in  the  east  half  of  the  Black 
survey,  describing  it  as  in  the  deed  from  Gar- 
nett to  S.  W.  and  J.  A.  Smith.  Improve- 
ments on  this  portion  of  the  tract  were  val- 
ued at  about  $300;  the  value  of  the  land, 
without  improvements,  $3  per  acre;  and  its 
rental  value  was  estimated  at  about  $250  per 


acre.  The  evidence  is  nncertaln  as  to  what 
time  the  land  was  designated  or  used  as  a 
homestead  by  Thomas  Harrison  and  wife 
after  their  marriage  in  September,  1847,  or 
whether  before  the  rendition  of  the  judg- 
ment under  which  Garnett  claimed,  in  April, 
1849.  There  is  some  testimony  thut  he  com- 
menced to  improve  it  in  the  winter  of  1849. 
The  preponderance  of  the  evidence  is  that  he 
moved  on  it  about  the  latter  part  of  that  year, 
and  that  he  died  in  1850-51,  when  Mrs.  Har- 
rison left  it,  and,  as  before  stated,  Garnett 
took  possession  under  his  purchase.  Mn. 
Harrison  was  living  when  the  land  was  occu- 
pied by  Garnett,  and  died  about  1852,  at 
which  time  the  appellant  was  about  two 
years  old.    She  married  in  December,  1867. 

Under  the  foregoing  facts  the  verdict  was 
for  the  plaintiff  for  an  undivided  half  of  the 
320-aGre  tract  sued  for,  valuing  it  at  $3  per 
acre  unimproved;  further  assessing  the  value 
of  the  improvements  on  the  east  half  at 
$1,200,  and  on  the  west  half  at  $600.  Upon 
this  verdict  judgment  was  rendered  in  favor 
of  plaintiff  against  the  defendants  for  an  un- 
divided half  of  the  land,  directing  partition, 
and  appointing  commissioners  for  that  pur- 
pose. The  judgment  recited  that  the  jury, 
having  found  the  improvements  on  the  east 
half  of  the  land  to  exceed  in  value  the  rents 
$400,  if  the  plaintiff  will  pay  to  the  defend- 
ants claiming  the  east  half  within  one  year 
said  $400,  writ  of  possession  should  be  issued 
to  her.  Upon  her  failure  to  do  so  it  provided 
that  if  within  six  months  after  the  expiration 
of  said  year  the  defendants  should  pay  $250— 
being  half  of  the  value  of  said  land — to  plain- 
tiff, the  latter  should  be  barred,  and,  upon 
failure  by  defendants  so  to  do.  Writ  of  pos- 
session to  issue  in  favor  of  plaintiff.  AppeU 
lants  prosecute  this  appeal.  Both  parties  as- 
sign error,  and  ask  for  a  reversal  of  the  judg- 
ment. 

It  will  be  observed  from  the  foregoing 
statement  that  Thomas  Harrison  owned  an 
undivided  half  interest  in  the  land  acquired 
from  Black  in  1846,  prior  to  his  marriage, 
making  it  bis  separate  property;  and  that 
Mrs.  Harrison,  his  wife,  in  May,  1848,  after 
their  marriage,  acquired  by  purchase  from 
Francis  Harrison  the  other  half,  making  it 
the  community  property.  It  appears  from 
the  recitals  in  the  judgment  recovered  by 
Garnett,  administrator  of  Fitzgerald,  against 
Thomas  and  Francis  Harrison,  that  in  March, 
1848,  prior  to  any  definite  designation  or  use 
of  the  land  as  a  homestead,  it  was  mortgaged 
by  Thomas  and  Francis  Harrison  to  secure  a 
debt  due  to  Fitzgerald.  They  were  parties 
to  this  judgment,  and  it  does  not  appear  that 
Mrs.  Harrison  was.  The  introduction  of  the 
judgment  was  objected  to  by  plaintiff  on  the 
grounds  that  the  mortgage  had  not  been 
recorded  in  the  county  clerk's  ofiSce  of  Fan- 
nin county;  and  that,  Mrs.  Harrison  having 
bought  the  interest  of  Francis  Harrison  be- 
fore the  suit  was  instituted,  she  was  not 
made  a  party  thereto.  Its  admission  over 
these  objections  is  assigned  as  erroneous. 
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The  only  pnipose  which  the  record  of  the 
mortgage  could  have  subserved  would  have 
been  to  give  notice  to  subsequent  purchasers 
in  good  faith,  for  r  valuable  consideration. 
This  position  in  this  case  tlie  plaintiff  does 
not  occupy;  henoe  the  question  of  notice,  de- 
pending upon  the  registration  of  the  mort- 
gage, Iwoomes  unimportant.  The  failure  to 
record  it  does  not  affect  its  validity  as  l>e- 
tween  the  parties.  The  plaintiff's  title  in 
this  suit  is  founded  upon  inheritance.  Nor 
would  Mrs.  Harrison  stand  in  the  attitude 
of  a  purchaser  for  value  without  notice. 
There  was  no  proof  of  the  payment  by  her  of 
m  valuable  consideration,  or  that  she  bought 
without  notice  of  the  mortgage.  The  inter' 
est  of  Francto  Harrison  was  conveyed  to  her 
in  May,  1848,  incumbei-ed  with  the  mortgage 
executed  in  March,  1848,  by  him  to  Fitz- 
gerald. That  owned  by  Thomas  Harrison 
being  his  separate  estate,  and  that  acquired 
by  lier  after  marriaxe  constituting  it  com- 
munity property,  there  was  no  necessity  for 
making  her  a  party.  A  judgment  against 
him  affecting  his  sepaiato  estate  and  the 
eommnnity  property  would  bind  the  wife, 
wlielher  she  was  a  party  or  not.  This  nec- 
essarily follows  as  a  legal  consequpnce  of  his 
power  toeontnri,  manage,  and  dispose  of  both. 

The  objection  is  made  also  to  the  judgment 
and  order  of  sale  that  they  did  not  describe 
the  land.  It  is  described  as  "320  acres  of 
land,  known  as  the  •  Hamilton  Tract,'  situ- 
ated in  Fannin  county,  on  Bed  river,  and 
deeded  to  Thomas  and  Francis  Harrison  by 
John  D.  Black,  beginning  at  the  south-west 
corner  of  a  survey  of  Daniel  Hewlett  on  Bed 
river."  It  \a  true  that  less  indulgence  is 
shown  in  favor  of  descriptions  of  property 
contained  in  deeds  based  on  compulsory  sales 
under  judicial  process  tlian  in  those  con- 
tained in  deeds  between  private  parties. 
Mitchell  V.  Ireland,  54  Tex.  801.  And  where 
the  description  is  of  a  part  of  a  tract  or  sur- 
vey, leaving  un  undesignated  portion  unsold, 
and  there  is  no  means  of  distinguishing  it 
from  the  portion  sold,  the  description  would 
be  insufficient.  Wilson  v.  Smith,  50  Tex. 
369.  In  the  present  case,  however,  the  en- 
tire tract,  giving  the  number  of  acres,  the 
county  in  which  situated,  the  name  of  the 
tract,  the  adjoining  survey,  and  the  begin- 
ning corner,  are  all  contained  in  the  descrip- 
tion. It  cannot  be  said  from  the  face  of 
the  judgment  and  order  of  sale  that  they  are 
void  for  want  of  description.  Knowles  v. 
Torbitt,  58  Tex.  557,  and  cases  cited;  Stein- 
beck V.  Stone,  Id.  386.  What  we  hnve  said 
with  respect  to  tills  assignment  is  applicable 
lu  a  similar  objection  made  to  the  other  deeds 
offered  by  the  appellees. 

The  court,  it  is  claimed,  should  have  in- 
structed the  jury  thai,  if  tlie  land  was  mort- 
gaged by  Thomas  and  Francis  Harrison  be- 
fore Thomas  Harrison  had  designated  his 
part  of  said  land  as  his  homestead,  and  that 
they  died  before  said  land  was  sold  under  the 
foreclosure  by  the  sheriff  of  Fannin  county, 
without  any  action  of  the  probate  court  of 


said  county  on  the  estate  of  said  Harrison, 
no  title  passed  by  the  sale.  Tiiere  can  be  no 
doubt  that  the  great  weight  of  the  testimony 
is  evidently  to  the  effect  that  Thomas  Harri- 
son died  subsequent  to  the  sale  in  November, 
1849.  It  is  true  that  one  witness  states  in 
his  depositions  that  he  died  in  tbe  summer  of 
1849.  But  it  is  manifest  from  his  own  evl- 
dence  that  he  was  not  in  the  state  at  the 
time;  and  that  his  testimony  with  respect  to 
dates  is  inaccurate  is  further  illustrated  by 
his  statement  that  Thomas  Harrison  mar- 
ried Nancy  Jones  in  September,  1848,  where- 
as the  mitrriage  certiflcate  in  proof  shows  it 
to  have  been  on  September  1,  1847.  This  is 
the  only  witness  whose  evidence  conid  have 
afforded  a  predicate  for  the  instruction,  if  it 
can  be  regarded  as  sufficient  to  authorize  the 
submission  of  the  issue.  Tbe  question  then 
arises  as  to  the  correctness  of  the  legal  prop- 
osition announced  in  the  requested  charge. 
The  principle  declared  in  the  instruction  is 
that  a  sale  made  after  the  death  of  Thomas 
Harrison  in  1849.  under  an  execution  issued 
and  a  judgment  rendered  against  him  prior 
to  his  death,  is  void.  This  question  has  been 
discussed  in  the  different  American  courts, 
and  the  decisions  are  conflicting.  In  our 
own  state  it  has  been  fully  considered,  and 
the  doctrine  enunciated  in  tbe  special  in- 
struction was  declared  to  be  correct,  under 
the  probate  acts  of  1846  and  1848,  in  Con- 
krite  v.  Hart,  10  Tex.  140.  The  soundness 
of  the  views  expressed  in  that  case  were  seri- 
ously doubted  in  the  case  of  Webb  v.  Mallard, 
27  Tex.  83.  A  further  consideration  of  the 
same  question  is  the  case  of  Taylor  v.  Snow, 
47  Tex.  466.  And  a  review  of  the  cases  in 
this  state,  resulted  in  practically  overruling 
Conkrite  v.  Hart  in  so  far  as  the  latter  de- 
cided that  such  a  sale  was  absolutely  void. 
and  oould  be  so  held  in  a  collateral  proceed- 
ing. In  Taylor  v.  Snow  it  Is  held  that, 
"where  a  defendant  dies  before  the  satisfac- 
tion of  the  judgment,  our  statutes  require 
that  its  payment  must  be  enforced  through 
the  probate  court  in  the  manner  prescribed 
for  the  settlement  of  tbe  estates.  *  *  * 
and  not  by  execution.  And  if  execution 
should  issue  against  the  defendant  after  his 
death,  or  his  property  be  sold  by  the  sheriff 
on  an  execution  previously  issued,  it  would 
be  irregular  and  invalid;  and  such  sale  might 
with  propriety  be  said  to  be  void,  because  it 
has  an  inherent  vice  for  which  It  may  be 
avoided  and  lield  for  naught,  at  least  for  the 
purposes  of  the  administration,  and  at  the 
instance  of  those  interested  in  the  proper  ap- 
plication of  the  property  of  the  decedent  to 
the  discharge  of  his  just  liabilities.  It  may 
also  be  said  that  such  sale  is  void  because  it 
will  be  so  declared,  when  the  irregularity  or 
error  which  renders  it  so  is  shown  by  the 
proper  parties,  and  in  the  proper  time  and 
manner,  just  as  a  judgment  having  the  like 
vice  will  be  held  void  when  its  error  is  pointed 
out  in  the  proper  manner, "  etc.  The  prin- 
ciple was  repudiated  that  "a  sale  of  property 
under  an  execution  apparently  regular  and 
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valid  upon  its  face  should  be  held  under  all 
circumsUinces,  and  as  to  all  persons,  abso- 
lutely, instead  of  relatively,  void,  and  should 
be  treated  as  totally  null,  and  without  eiTect. 
because  the  party  against  whom  it  issued 
died  previous  to  the  day  of  sale."  Conkrite 
T.  Hart,  supra,  was  referred  to  as  being  the 
only  case  which  gave  "countenance  to  such 
conclusion. "  In  commenting  upon  that  case 
it  was  said  to  be  "too  meagerly  stated  by  the 
reporter  to  justify  any  very  positive  conclu- 
sion as  to  the  sense  in  which  •  the  ambiguous 
word  "  void, " '  was  used  or  intended  to  be  un- 
derstood by  the  court."  The  rule  in  Taylor 
T.  Snow  was  declared  to  be  "that,  while  a 
sale  of  property  under  execution  after  the 
death  of  the  defendant  is  relatively  void,  and 
the  title  acquired  by  the  purcliaser  at  such 
sale  cannot  be  maintainnl  against  the  ad- 
ministrator or  parties  acquiring  their  title 
under  and  through  the  administration,  and 
that  such  sale  may  be  avoided  by  any  party 
having  an  interest  in  the  property,  if  he 
should  seek  to  do  so  in  the  proper  time  and 
manner,  this  cannot  be  done  where  there  has 
not  been  and  cannot  be  any  administration 
upon  the  estate  in  a  collateral  prt)ceeding," 
etc.  This,  we  think,  is  conclusive  of  the 
case  before  us. 

It  is  only  necessary  to  say,  in  disposing  of 
appellant's  eighth  assignment,  "that  there 
WHS  no  proof  of  the  value  of  the  land  with- 
out improvements,"  and  that  therefore  the 
cha>ge  in  this  respect  was  error;  that  the  ev- 
idence was  that  "the  land  was  worth  $8  per 
acre  without  the  improvements."  It  was 
not  necessary  for  the  defendants  to  show  a 
complete  chain  of  transfer  from  the  sov- 
ereignty of  the  soil,  under  full  and  complete 
deeds,  to  justify  a  charge  on  improvements 
in  good  faith.  If  this  had  been  shown  by 
defendants,  they  would  have  been  entitled  to 
a  Judgment  for  the  land.  And  they  are  cer- 
ttdnly  not  required  to  show  such  a  complete 
chain  of  title,  composed  of  perfect  deeds,  to 
entitle  them  to  compensation  for  Improve- 
ments, which  would  authorize  a  recovery  of 
the  land  Itself,  before  they  would  be  entitled 
to  pay  for  improvements.  In  Bailey  r. White, 
18  Tex.  117,  it  was  held  that,  where  the  de- 
fendants claimed  under  a  sale  made  on  an 
invalid  execution  based  on  a  valid  judgment 
against  the  plaintifT's  Intestate,  the  execu- 
tion being,  as  in  this  case,  subsequent  to  the 
Intestate's  decease,  and  defendant  went  into 
possession  and  paid  taxes,  and  there  was  no 
proof  of  payment  of  taxes  by  the  plaintifl, 
the  plaintiff  could  not  recover  for  the  use 
and  occupation.  It  was  held,  also,  that  the 
defendant,  being  a  purchaser  in  good  faith, 
was  entitled  to  compensation  for  improve- 
ments. Under  the  view  we  take  of  the  case 
it  is  unnecessary  to  further  consider  the  ques- 
tion of  improvements,  or  the  other  assign- 
ments of  appellant.  Nor  do  we  think  it  im- 
portant to  consider  the  cross-assignments. 
The  judgment  against  Thomas  Harrison  of 
April,  1^9,  was  binding  upon  his  separate 
interest,  and  the  community  Interest  in  him- 


self and  wife,  in  the  land.  In  addition  to 
this,  as  we  have  seen,  the  interest  acquired 
by  Mrs.  Harrison  in  May,  1848,  from  Francis 
Harrison,  was  subject  to  incumbrance  on  the 
land,  executed  by  him  jointly  with  Thomas 
Harrison,  in  March,  18418,  to  Fitzgerald. 

If  it  be  conceded  that  the  land  was  desig- 
nated by  Thomas  Harrison  as  a  homeste^ 
prior  to  March,  1848,  (the  date  of  the  execu- 
tion of  the.  mortgage,)  upon  his  death  with- 
out a  will  Mrs.  Harrison  becomes  entitled  to 
a  life-interest  only  in  his  half  of  the  land. 
This  homestead  interest  ceased  at  her  death 
in  1851  or  1852.  Whatever  homestead  right 
she  might  have  had  in  it  by  reason  of  Thomas 
Harrison's  designation  of  his  part  of  it  as  a 
homestead  before  the  execution  of  the  mort- 
gage did  not  survive  to  appellant,  (Shannon 
T.  Gray,  59  Tex.  252;  Tadlock  v.  Eccles,  20 
Tex.  782,)  if  her  community  interest  in  that 
portion  of  the  land  conveyed  to  her  by  Fran- 
cis Harrison  was  not  iMund  by  the  judgment 
to  which  her  husband  was  a  party.  It  was 
shown  that  possession  was  taken  of  the  land 
by  Garnett  during  her  life-time,  and  for  a 
year  or  more  prior  to  her  death,  which  put 
the  statutes  of  limitation  in  motion  against 
her.  and  was  continued  by  defendants  for  a 
sufficient  time  to  preclude  a  recovery  of  such 
interest  by  appellant.  It  results  then.  In 
this:  that  the  judgment  against  Thomas  and 
Francis  Harrison  bound  his  separate  interest 
in  the  land,  unless  he  had  previously  desig- 
nated it  as  a  homestead.  To  that  extent,  at 
his  death,  Mrs.  Harrison  possessed  a  life- 
interest  in  such  part.  This  did  not  descend 
or  survive  to  appellant.  The  judgment 
bound  her  community  interest  also,  because 
she  was  not  a  necessary  party.  And  if  she 
had  been  a  necessary  party,  and  it  did  not 
bind  her,  defendants  would  have  title  by  lim- 
itation. Independently  of  any  question  of 
limitation,  we  think  that  the  title  to  the  land 
was  divested  out  of  the  plaintiff's  parents. 
Thomas  and  Nancy  Harrison,  by  tiie  judg- 
ment of  the  district  court  of  Fannin  county 
in  April,  1849,  and  that  there  is  error  in  the 
judgment  of  the  court  below.  We  are  of 
opinion  that  the  judgment  should  be  reversed, 
and  here  render^  that  appellant  take  nothing 
by  this  suit,  and  be  taxed  with  the  costs. 

Stattom.  G.  J.  Report  of  the  commission 
of  appeals  examined,  their  (pinion  adopted, 
and  the  judgment  reversed  and  rendered  in 
accordance  with  said  opinion. 


Tbxab  Mbx.  Rt.  Co.  e.  Looke  et  at. 

(Supreme  Court  of  Texas.    Jnne^lS,  1889.) 

MaxiaAir  L^im  Okahtb — DocnxEHTAXT  BviDBVca 

— RaCOBDINO  TiTLKg— OOSBTITUTIOirAI.  LAW. 

1.  Areportmadebytbesecretoryofstateof the 
state  of  Coahuils  and  Texas  to  the  political  chief  of 
Bexar,  In  18S3,  giving  a  statement  of  a  number  of  co- 
lonial contracts  made  under  decrees  of  1826  and  1888 
with  B.  and  G.,  and  a  report  of  the  same  date  by  the 
same  officer  to  the  same  chief,  showiog  oonoessions 
to  purchase  lands  to  the  same  persons,  oertlfled  to 
by  the  Spanish  translator  and  commissioner  of  the 
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general  land-affloe  of  Texas  In  1888,  are  aditaiaslUe 
In  evidence  in  a  suit  to  establish  title  under  those 
oonoessions,  to  show  that  the  oonoesslons  and  con- 
tracts were  made  before  the  date  of  the  report, 
and  that  the  concessions  and  colonies  were  within 
the  territorial  Jariadiotion  of  the  political  chief  of 
Bexar. 

a.  When  the  titles  under  which  defendants 
claim  purport  to  have  been  issued  by  the  commis- 
aioner  appointed  to  extend  titles  in  a  colony,  a  cer- 
tUtod  oop7  of  the  application  for  a  colonization  con- 
tract to  the  person  wiio  acted  as  commissioner  in 
a  colony  in  which  the  lands  were  situated  is  ad- 
missible. 

3.  Where  the  oopy  appears  to  be  that  of  the  or- 
Iglnal  testimonto  of  appuuation  for  and  grant  of 
a  colonial  contract,  duly  certified  by  the  legal  cus- 
todian of  the  protocol,  and  delivered  to  the  empre- 
•arto*  as  evidence  of  their  right,  it  la  admissible. 

4.  Such  papers  pertain  to  the  archives  of  the 
respecUve  colonies,  and  were  property  filed  in  and 
oertUied  from  the  genwral  lana-offlce. 

5.  That  all  of  the  lands  contained  Intheooncea- 
•tona  ware  not  in  controversy  is  no  ground  tor  ez- 
dndlngthe  records  of  the  oonoessions. 

8.  The  governor  had  autl>ority  to  make  the 
oonoessions  broader  than  the  applications. 

7.  While  the  oonaessions  did  not  give  title  to 
land,  they  did  giv:e  the  consent  of  the  government 
to  its  purchase,  and  were  properly  introduced  in 
evidence  to  establish  such  right,  and  to  show  what 
officer  could  give  the  final  title. 

8.  Tettimonios  of  title,  which  have  been  in  ex- 
istence 40  years,  and  which  were  filed  in  the  gen- 
eral land-omce  in  1845,  and  remained  there  until 
1879,  when  they  were  withdrawn  under  a  power  of 
attorney  from  the  grantees,  will  be  received  in  evi- 
dence as  ancient  Tnstrumenta,  where  there  is  no 
question  as  to  the  genuineness  of  the  signatures, 
and  the  testtmontog  contain  the  essentials  of  final 
tfUe,  though  thdr  form  is  unusual.' 

0.  Though  the  protocols  ought  properly  to  be 
attached  to  the  final  titles.  In  their  absence,  they 
will  be  presumed  to  be  in  the  proper  archives. 

10.  A  concession  empowering  the  commissioner 
to  put  the  petitioners  in  possession  of  said  leagues, 
and  to  issue  the  correepondlng  title,  wUl  give  the 
commissioner  named,  if  the  lands  granted  were 
within  his  territory  and  within  that  granted  to  G. 
and  B.,  power  to  issue  title  to  the  land,  unless  his 
power  was  revoked  by  the  law  of  March  36, 1834. 

11.  Const.  Tez.  AprU  17, 1S76,  art.  IS,  S  4,  pro- 
Tides  that  no  claim  or  right  to  land  which  issued 
prior  to  November  18, 18!»,  shall  ever  hereafter  be 
used  in  evidence  in  any  courts  of  the  state  unless 
archived  In  the  general  land-ofllce,  or  recorded  in 
the  county  in  which  the  land  is  situated.  Before 
the  adoption  of  the  constitution,  failure  to  record 
title  did  not  render  them  inadmissible  in  evidence 
on  proof  of  their  execution;  and  the  protocols  un- 
der which  the  testtmotiio*  were  granted  were  filed 
in  the  office  of  a  foreign  government,  and  no  pro- 
vision was  made  for  archiving  authenticated  cop- 
lea  thereof,  noi'forarohivingthetesMfnonto*  to  in- 
dividuals. Held,  that  article  18, 1 4,  is  in  violation 
of  Const,  n.  S.  amend.  14,  providing  that  no  state 
shall  deprive  any  person  of  property  without  due 
process  of  law,  and  article  1,  {  10,  providing  that 
"no  state  shall  •  •  •  pass  any  •  •  *  law 
impairing  the  obligation  of  oontraota. " 

12.  Titles  valid  against  the  state  of  CoahuUaand 
Texas  on  Karch  a,  1886,  originally  titled  to  Mexi- 
cans, and  belonging  to  them  on  July  4, 1848,  were 
protected  in  them  by  article  8  of  the  treaty  of 
Onadalnpe  Hidalgo,  and  documents  showing  title 
under  the  Mexican  law  against  said  state,  and  con- 
ferring title  subject  to  protection  under  said  treaty, 
are  admiaaible  In  evidence. 

18.  Mexlean  decree,  March  26, 1884,  Na  972,  re- 
pealing all  former  instructions  inconsistent  with 


'On  the  general  subject  of  the  proof  of  ancient 
documents,  see  Prigden  v.  Oreen,  (Qa.)  7  S.  E. 
Bep.  V7,  and  note :  Lawrence  v.  Tennant,  (N.  H.) 
IS  AtL  Bep.  648:  French  v.  MoOinnis,  (Tex.)  9  S. 
W.  Bap.  tSO;  AlUson  v.  Little,  (Ala.)  6  South.  Rep. 
281 ;  Baby  ▼.  Von  Volkenberg,  (Tex.)  10  &  W.  Bep. 
514, 
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It,  and  declaring  that  no  further  oolonintion  con- 
tracts should  be  made,  did  not  divest  the  governor 
of  authority  to  complete  the  titles  where  there  had 
been  concessions  already  made  nnder  the  law  of 
1826. 

14.  Where  concessions  confer  the  right  to  pur- 
chase lands,  and  the  oommlssioner  has  power  to 
issue  title,  the  lands  conveyed  by  him  are  "titled 
lands, "  within  the  meaning  of  Const.  Tex.  art.  14, 
{  a,  providing  that  land  oertifioates  shall  not  be 
located  on  "any  land  titled  or  equitably  owned  un- 
der color  of  title  from  "the  state,  and  locations  of 
grants  made  on  such  lands  do  notoonstitute  "titled 
utads"  nor  "color  of  title. " 

16.  Persons  so  locating  grants  on  lands  acquired 
under  the  oonoessions  cannot  raise  the  question 
whether  the  conditions  of  the  oonoessions  were 
complied  with,  nor  as  to  Uie  proper  location  of  the 
lands  under  them. 

Appeal  from  district  conrt,  Bexar  county. 

Ogden,  Ogden  tt  Johnson  aod  Thomas  W. 
Dodd,  for  appellant.  Waelder  A  Upton,  H, 
E.  Barnard,  and  Ooopioood  A  Coopt/oood, 
for  appellees. 

Statton,  C.  J.  Tbis  action  was  brought 
by  appellant  to  compel  the  surveyor  to  survey 
certain  lands  located' by  it  by  virtue  of  gen- 
uine land  cerUflcates.  of  which  it  was  the 
owner.  Persons  clainiing  the  lands  covered 
by  the  locations  were,  with  the  snrTeyor, 
made  defendants ;.  and  no  question  is  made 
as  to  the  right  of  appellant  to  have  the  sur> 
veys  made  and  field-notes  returned  to  the  gen- 
eral land-office,  if  the  lands  were  vacant  and 
unappropriated  public  domain.  The  loca- 
tions were  made  on  and  subsequent  to  Jan- 
uary 27. 1882.  The  defendants,  who  claim 
the  lands,  allege  that  all  the  lands  located  by 
appellant  cover  all  or  parts  of  four  11-Ieague 
grants  made  by  the  state  of  Coahuila  and 
Texas,  on  April  18,  1834,  to  Francisco  Pe- 
reya,  Karcisso,  Antonio,  and  Pedro  Aguirre. 
The  land  claimed  through  grant  to  Francisco 
Pereya  is  in  part  in  Zavalla  and  in  part  in 
Dimmit  county,  and  on  the  western  margin 
of  the  Nueces  river,  while  that  claimed  nnder 
grant  to  Pedro  Aguirre  is  entirely  in  Zavalla 
county,  and  on  the  west  margin  of  the  same 
river.  The  two  grants  claimed  to  have  been 
made  to  Naroisso  and  Antonio  Aguirre  are 
on  the  east  side  of  the  Nueces  river, — the  lat- 
ter in  Zavalla,  and  the  former  in  that  and 
Dimmit  oountiea.  The  defendants  are  ad- 
mitted to  deraign  title  to  these  several  grants, 
but  the  validity  of  the  grants  now  or  at  any 
former  period  is  denied  by  appellant.  The 
controversy  in  the  court  below  was  as  to  the 
existence  of  these  grants,  and  their  validity; 
and  the  questions  presented  arise  upon  rul- 
ings of  the  court  below  on  the  admission  of 
testimony,  and  upon  the  findings  upon  the 
evidence  admitted. 

Appellees  introduced  in  evidence  a  report 
made  by  the  secretary  of  state  for  the  state 
of  Coahuila  and  Texas  to  the  political  chief 
of  Bexar,  of  date  January  2, 1838,  giving  a 
statement  of  a  number  of  colonial  contracts 
made  under  decrees  of  March  24,  1825,  and 
April  28,  1882,  among  which  was  stated  to 
be  a  contract  with  Diego  Grant  and  Juan 
Carlos  Beales  for  the  introduction  of  800 
famUies.    They  also  offered  another  report. 


Digitized  by 


Google 


SOUTHWESTERN  REPORTEE,  Vol..  12. 


(Tex. 


of  same  date,  made  by  the  same  officer,  to  the 
same  political  chief,  showing  a  large  number 
of  concessions  to  purchase  lands,  among 
which  were  concessions  to  the  persons  before 
named,  under  whicb  they  were  each  entitled 
to  purchase  11  leagues  of  land.  The  papers 
offered  were  those  certified  by  the  Spanish 
translator  and  commissioner  of  the  general 
land-offlce.  "State  of  Texas,  Gteneral  Land- 
Office.  Austin,  October  20,  1883.  1  certify 
that  the  foregoing  is  a  correct  translation  ef 
two  Spanish  printed  statements  existing  in 
the  file  of  annual  reports  of  colonization  con- 
tracts and  land  grants  by  the  executions  made 
by  the  secretary  of  state  of  Ck>abuilaand  Tex- 
as to  the  political  chief  of  Bexar,  wltlch  file 
was  transferred  from  the  office  of  said  politi- 
cal chief  to  the  office  of  county  clerk  of  Bexar 
county,  and  thence  to  the  general  land-office, 
and  is  now  in  existence  iu  File  52  of  the 
Spanish  archives  of  this  office."  This  evi- 
dence was  objected  to  on  the  sole  ground  that 
it  was  in-elevant.  Those  papers  were  not  ir- 
relevant, but  tended  to  show  that  the  con- 
cessions through  whicb  appellees  claim  were 
made,  and  made  before  the  dates  these  re- 
ports bear  date;  and  further,  that  the  coloni- 
zation contract  with  Orant.and  Beales  was  in 
existence  when  the  reports  were  made.  Taken 
in  connection  with  the  laws  then  in  force, 
they  further  tended  to  show  that  the  colony, 
as  well  as  the  lands  in  controversy,  were  to 
some  extent  within  the  territory  over  which 
the  political  chief  of  the  department  of  Bexar 
exercised  jurisdiction. 

Appellees  next  offered  in  evidence  a  copy, 
certified  from  the  general  land-office,  of  what 
purported  to  be  the  application  of  Grant  and 
Beales  for  a  colonization  contract,  of  date  Oc- 
tober 5, 1832,  and,  in  connection  with  this,  a 
copy  of  the  colonization  contract,  certified  in 
the  same  manner,  and  bearing  date  October 
9,  1882.  The  application  was  made  to  the 
governor  of  the  state,  and  so  much  of  it  as 
was  l>earing  on  the  questions  raised  in  this 
cause  is  as  follows:  "Most  Excellent  Sir: 
Diego  Grant,  a  citizen  of  the  state,  and  natu- 
ralized in  the  republic,  and  Juan  Carlos 
Beales,  a  native  of  England,  and  married  to 
a  Mexican  woman,  with  children  born  in  the 
country,  with  the  greatest  respect  would  rep- 
resent to  your  excellency:  That,  whereas, 
the  colonization  law  of  April  last  invited 
all  classes  of  persons,  whetlier  national  or 
alien,  to  piroject,  subject  to  said  law,  the 
settlement  of  the  vacant  lands  of  the  state, 
the  undersigned  have  determined  to  intro- 
duce into  tlie  department  of  Bexar  eight 
hundred  honest,  industrious  families  from 
Europe,  thus  contributing  to  the  fulfillment 
of  the  object  of  said  law,  and  to  converting 
into  settlements  useful  to  the  state  and  Mex- 
ican nation  the  vacant  and  desert  lands  which 
iu  their  present  condition  can  be  of  no  ad- 
van  tage  whatsoever.  In  these  terms,  and  with 
the  object  uf  complying  with  the  federal  and 
particular  laws  in  this  enterprise,  to  which 
we  intend  to  devote  ourselves,  your  excel- 
lency is  i-equested  to  concede  to  us  for  the  ea- 


tablisbment  of  the  families  aforesaid  the  ter- 
ritory comprised  within  tiie  following  bound- 
aries: Taking  the  line  reputed  as  the  divid- 
ing line  of  this  state  and  that  of  Tamaullpas 
l)etween  the  Rio  Grande  and  the  Nueces  riv- 
ers, and  following  the  left  bank  of  the  Rio 
Bravo  up  to  the  twenty-fourth  degree  west 
of  Washington;  thence  up  the  said  meridian 
to  intersect  the  twenty-ninth  of  latitude,  and 
following  the  same  to  the  Nueces  river; 
thence  a  line  shall  be  run,  following  down- 
ward the  right  l)ank  of  said  river,  to  inter- 
sect the  line  where  the  beginning  was  made. 
And  whereas  the  territory  comprised  within 
these  lines -can  suffice  only  for  settling  less 
than  three  hundred  families,  it  becomes  neces- 
sary that  your  excellency  be  pleased  to  annex 
to  this  concession  the  lands  of  Juan  Lucio 
Woodbury's  contract  remaining  surplus  after 
those  to  which  the  two  hundred  families  for 
whom  he  did  contract  are  entitled  shall  have 
been  computed  or  allotted,  and  to  declare 
that  if  the  said  empreaarlo,  or  bis  heirs,  be- 
cause he  is  dead,  should  fail  to  introduce  the 
families  referred  to,  within  the  term  of  two 
years  to  which  he  is  still  entitled,  it  is  under- 
stood in  that  case  that  all  the  territory  in 
said  Woodbury's  contract  is  from  this  date 
annexed  to  the  territory  which  we  have  de- 
markated,  for  settling  in  it  the  remaining 
five  hundred  and  odd  families."  The  con- 
tract for  colonization  granted  to  the  appli- 
cants the  right  to  colonize  land  between  the 
Nuecps  and  Rio  Grande,  reaching  from  the 
northern  boundary  of  the  state  of  Tamaull- 
pas to  the  twenty-ninth  degree  of  latitude; 
audit  provided,  "if  within  the  time  lawfully 
allowed  to  Woodbury  and  Yelein  for  the  in- 
troduction of  families  as  aforesaid,  they  should 
fail  to  effect  it,  the  whole  territory  which 
was  ascribed  to  them  shall  thenceforth  re- 
main in  favor  of  the  actual  empresartot." 
The  contract  also  sets  out  the  boundaries  of 
the  Woodbury  colony,  the  western  line  of 
which,  from  the  southern  iMundary  of  Cam- 
eron's colony,  followed  the  100th  degree  of 
longitude  to  its  intersection  with  the  old  road 
leading  from  Kio  Grande  to  Bexar,  and  thence 
with  that  road  to  the  Medina  river,  was  a 
part  of  the  southern  boundary  of  the  Wood- 
bury colony.  The  contract  with  Woodbury 
was  made  November  14,  1826,  and  would 
have  terminated  November  14,  1832,  but  for 
an  extension  of  two  years,  given  by  decree  of 
congress  of  date  February  12,  1829.  Decree 
78,  p.  114,  Laws  Coahuila  and  Texas.  The 
application  for  the  colonial  contract  and  the 
contract  on  file  in  the  general  land-office  are 
one  paper,  the  conclusion  and  certificate  to 
which  is  as  follows: 

"Before  me,  the  secretary  of  the  office  of 
the  supreme  government  of  the  state,  and  for 
due  authority  they  did  sign  hereto,  liis  excel- 
lency ordering  that  a  tentimonio  of  the  docu- 
ment be  delivered  to  the  said  Grant  and 
Beales  to  run  thereon  as  a  muniment  and 
title  in  due  form;  the  original  remaining  ar- 
chived in  the  secretary's  office  in  my  charge, 
for  due  effects.    City  of  Leona  Yicario,  the 
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9Ui  of  October.  1882.  Baf  ael  Eca  Y  Musquitz. 
Diego  Grant.  Juan  Carlos  Beales.  Santi- 
Aoo  DEL  yALLB,  Secretary. 

"This  is  a  copy  of  the  original  existing  in 
ttie  arefaiTes  of  the  secretary's  office  in  my 
charge,  from  which  it  was  oaust^  to  be  tran- 
scribed by  the  order  of  bis  excellency,  the 
governor.  Leona  Vicario,  on  the  eighteenth 
day  of  the  month  of  October,  1832.  Santi- 
ago D£L  Valine,  Secretary." 

The  instrument  was  written  on  paper  bear- 
ing stamp  for  the  proper  year.  Tliese  papers 
were  Qled  in  the  general  land-office  on  Decem- 
ber 30, 1845,  and  their  admission  in  evidence 
was  objected  to  on  the  following  grounds: 
"(1)  The  same  was  incompetent  as  evidence, 
and  irrelevant  to  the  issues  in  the  case.  (2) 
Tlie  same  purports  to  be  a  copy  from  an  un- 
authorized notarial  copy,  and  as  such  is  in- 
competent as  evidence.  (3)  The  lands  in 
queetion  in  this  case  are  not  shown  to  be 
within  the  boundaries  of  the  colony  for  which 
this  document  purports  to  be  a  contract. 
(4)  Tliat  it  purports  to  l)e  a  colonization  con- 
tract for  the  introduction  of  families  in  the 
department  of  Bexar,  while  it  appears  from 
the  records  in  these  causes  that  the  defend- 
ants claim  title  under  concession  in  sale  au- 
thorizing the  purchase  of  land  in  the  depart- 
ment of  Mondova,  and  that  hence  the  docu- 
ment offered  is  irrelevant. "  The  titles  under 
which  appellees  claim  purport  to  have  been 
issued  by  the  commissioner  appointed  to  ex- 
tend titles  in  a  colony,  and  if  the  person  who 
so  acted  was  the  commissioner  lor  a  colony 
in  which  any  of  the  lands  were  situated,  then 
the  evidence  was  not  irrelevant,  as  will  be 
more  fully  seen  when  we  come  to  consider 
the  concessions,  final  titles,  and  commission 
of  the  officer  who  extended  the  titles  and 
gave  judicial  possession. 

The  second  objection  is  not  sustained  by  the 
record,  for  the  papers  offered  appear  to  be  the 
original  tettimonio  of  application  for  and 
grant  of  a  colonial  contract,  duly  certified  by 
the  offioer  who  was  the  legal  custodian  of  the 
protocol,  and  delivered  to  the  empresariot  as 
the  evidence  of  their  right.  The  protocol  is 
now  an  archive  in  a  foreign  government,  and 
such  evidence  as  was  offered  in  this  case  was 
the  very  best  evidence  of  the  colonial  contract 
which  could  be  obtained  and  filed  in  the  gen- 
eral iand-offlce.  Such  papers  as  were  offered 
twve  lieen  considered  as  properly  pertaining 
to  tbe  archives  of  the  respective  coloules,  and 
so  were  properly  filed  in  tbe  general  land-of- 
fice, and  no  case  can  l>e  found  in  which  it  has 
been  held  that  a  copy  certified  from  that  office 
was  not  admissible  in  evidence.  The  ques- 
tion arose  in  Houston  v.  Perry,  3  Tex.  393, 
and  it  was  said  "the  presumption  of  law  is 
that  tbe  document  in  the  land-office  is  not  a 
second  or  third  copy  of  the  protocol  remain- 
ing in  the  archives  of  the  government  of  the 
state  of  Coahuila  and  Texas,  but  is  the  orig- 
inal copy  or  tesUmonio  issued  to  the  empra- 
sarios  at  the  time  of  the  execution  of  the  con- 
tract. Yarious  provisions  of  the  la w  requi  red 
*mpre$ariot,  under  severe  penalties  on  re- 


fusal, to  deliver  to  tbe  commissioner  of  the 
general  land-office  all  documents  in  relation 
to  land  titles,  which  had  been  and  were  con- 
sidered archives,  (Laws  1837,  p.  44;)  and  the 
contract  with  the  empresarios  being  an  essen- 
tial constituent  of  the  archives  of  a  colony,  it 
is  but  a  reasonable  inference  that  this  paper 
was  deposited  in  compliance  with  tbe  requi- 
sitions of  law.  Tbe  commissioner  was  nnder 
no  legal  obligation  to  receive  any  other  docu- 
ment in  evidence  of  the  contract  between  the 
state  and  the  empretarioa  than  the  one  form- 
ing a  part  of  the  archives  of  the  land  titles  of 
the  colony,  &nd  the  translation  offered  must 
prima  facie  be  presumed  to  be  a  copy  of  the 
document  thus  legally  received.  The  trans- 
lation is  admissible  only  on  the  supposition 
that  the  original  document  could  be  offered 
in  evidence  without  proof  of  its  execution." 
In  the  same  case,  on  a  second  appeal,  a  certi- 
fied copy  of  a  colunial  contract,  as  welt  as  the 
paper  in  the  genural  land-office  from  which  it 
was  taken,  were  received  in  evidence,  and 
the  ruling  was  sustained.  5  Tex.  462.  In 
Hatch  V.  Dunn,  11  Tex.  713,  such  evidence  of 
a  colonial  contract  as  was  admitted  in  tins 
case  was  held  to  liave  been  properly  received. 
The  following  cases  have  bearing  on  the  ques- 
tion: Bissell  V.  Haynes,  9  Tex.  565;  Bobert- 
son  V.  Teal.  Id.  344;  Paschal  v.  Perez,  7  Tex. 
356,  360;  Herndon  v.  Casiano,  Id.  331.  In 
some  of  the  cases  referred  to  it  is  declared  that 
tbe  courts  have  judicial  knowledge  of  colo- 
nial contracts,  and  in  Paschal  v.  Perez  it  was 
held  to  be  unimportant  in  whose  possession 
a  paper  properly  an  archive  or  record  of  some 
former  office  may  have  been  twfore  it  was  de- 
posited in  the  general  land-olfice.  Some  of 
the  lands  in  controversy  were  shown  to  be 
within  the  boundary  of  the  Grant  and  Beales 
colony,  and  that  all  may  not  have  beea  was 
no  reason  for  excluding  the  evidence,  the 
relevancy  of  which  will  be  considered  in  an- 
other connection. 

The  fourth  objection  is  not  sustained  by 
tbe  record,  for  while  it  appears  that  the  ap- 
plicants applied  for  permission  to  purchase 
each  11  leagues  of  land  in  the  department  of 
Mondova,  the  concession  was  for  that  quantity 
of  land  to  each  "at  the  place  he  may  desig- 
nato. "  The  concession  was  broader  than  the 
application,  and  of  the  power  of  the  governor 
so  to  make  it  there  can  be  no  question.  The 
applications  to  purchase  were  all  made  on  the 
same  day,  and  were  in  the  same  form,  as 
were  the  concessions  to  each.  Those  made 
by  and  to  Narcissoand  Antonio  Aguirre  were 
as  follows: 

"Most  Excellent  Sir:  The  citizens  I^ar- 
cisso  and  Antonio  Aguirre.  brothers,  l>efore 
your  excellency  respectfully  represent  that 
the  colonization  law  permitting  that  Mexi- 
cans may  acquire  vacant  lands  of  the  stale 
by  title  of  purchase,  your  petitioners  in  con- 
formity with  that  law  humbly  supplicate  your 
excellency  to  be  pleased  to  concede  to  them  in 
sale  to  each  of  them  eleven  leagues  of  the  va- 
cant lands  in  the  department  of  Monclova, 
with  tbe  right  to  unite  them  in  one  body,  or 
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separate  them  in  diven  fractions,  as  may 
seem  to  them  most  convenient,  obligating 
themselves,  as  tbey  do,  to  pay  at  once  the 
fourth  part  of  its  valae,  and  to  pay  the  bal- 
ance in  the  terms  the  law  prescribes,  and 
complying  also  by  the  introduction  of  the 
numberof  sheep  and  cattle  upon  said  leagues, 
conforming  in  every  p.irticular  to  what  is 
provided  in  the  said  colonization  law;  where- 
fore they  supplicate  your  excellency  to  be 
pleased  to  provide  accordingly,  whereby  we 
will  receive  grace  and  justice.  Xarcissu 
AouiBRE.  ^TONio  Aguirrb.  Leons  Yi- 
cario,  October  12.  1832." 

"Leona  Vicarlo,  October  16, 1882.  In  ac- 
cordance with  article  13tb  of  the  new  coloni- 
zation law,  passed  by  the  honorable  congress 
of  the  state  on  the  28th  of  April,  18ii2,  I 
grant  in  sale  to  each  of  the  petitioners  the 
eleven  leagues  of  land  which  he  solicits,  at 
the  place  he  may  designate,  provided  the  tract 
of  each  shall  be  united,  and  that  it  does  not 
by  any  title  belong  to  any  corporation  or  per- 
son. The  commissioner  for  the  distribution 
■  of  lands  in  the  colony  to  which  those  which  the 
petitioner  shall  solicit  may  correspond,  and  in 
defect  of  such  commissioner,  or  the  same  not 
being  embraced  within  an}'  colony,  the  first  or 
only  alcalde  of  the  respective  or  most  immedi- 
ate municipality  complying  with  the  provis- 
ions made  touching  the  matter  will  put  them 
in  possession  of  said  leagues,  and  will  issue  the 
corresponding  title,  after  classifying  the  qual- 
ity of  them,  for  the  designation  of  what  th:>y 
ought  to  pay  to  the  state,  which  payment 
must  necessarily  be  ;nade  by  the  interested 
parties  in  the  manner  and  on  the  terms  which 
the  latter  part  of  said  article  13  provides, 
making  the  cash  payment  required  by  this 
article  at  once  to  the  treasury  of  the  state, 
evidence  whereof  they  shall  present  in  order 
that  in  view  thereof  the  secretary's  depart- 
ment may  proceed  to  give  each  one  of  the  in- 
terested parties  a  copy  of  this  decree,  so  that 
by  his  appearing  therewith  before  the  com- 
missioner, it  may  produce  the  corresponding 
effect.  £oA  Y  MusQUiz.  Santiaoo  del 
Valle. 

"  ('  Satlsfa,'  underscored,  is  not  valid.)  It  is 
a  copy  of  its  original,  which  exists  in  the  ar- 
chives  of  the  state  department  under  my 
charge,  from  which  it  was  ordered  to  be  taken 
by  the  decree  of  his  excellency,  the  governor. 
Samtiaoo  del  Yalle,  Secretary.  Leona 
Yicario,  October  17, 1832." 

The  parties  made  a  written  agreement  in 
reference  to  each  of  the  applications  and  con- 
cessions involved  in  this  case,  for  use  on  the 
trial,  in  which  it  was  agreed  that  each  bore 
the  "true  and  genuine  signature  in  his  official 
capacity  of  Santiago  del  Yalle;"  that  the  seal 
at  the  top  of  each  of  said  instruments  (omit- 
ted in  statement  above,  as  is  the  stamp,  but 
shown  in  the  record)  "is  a  true  and  genuine 
impress  of  the  great  seal  of  the  state  of  Coa- 
huila  and  Texas,  which  was  in  use  at  the 
time  of  the  purported  execution  of  said  in- 
strument; that  the  paper  stamp,  also,  upon 
the  paper  upon  which  said  document  Is  writ- 


ten, was  the  legal  stamp  made  by  the  state  of 
CoahuUa  and  Texas  for  the  purposes  for 
which  it  was  used  in  this  instrument  during 
the  years  1832  and  1833. "  It  will  be  observed 
that  those  papers  appear  to  be  the  original 
testimonios  delivered  to  the  parties  as  evi- 
dence of  their  rights  each  to  purchase  11 
leagues  of  land,  and  they  came  from  the  pos- 
session of  pereons  claiming  through  them, 
and  were  objected  to  on  the  following 
grounds:  "(1)  Said  documents  are  irrelevant 
to  the  issue  in  this  cause,  and  do  not  tend  to 
prove  title  to  any  of  the  lands  in  controversy 
herein.  (2)  Said  documents  purport  to  be 
testimonios  of  concessions  anthorizing  the 
purchase  of  lands  in  the  department  of  Mon- 
clova,  and  are  not,  therefore,  competent  as 
evidence  tending  to  prove  titles  to  lands  sit- 
uated in  what  was  then  known  as  the  'De- 
partment of  Bexar.'  (3)  Said  documents  do 
not  come  from  the  proper  custody.  (4)  If  said 
documents  ever  had  validity,  they  were  but 
imperfect  and  inchoate  titles,  purporting  to 
grant  the  right  to  select  land  for  purchase, 
and  as  such  are  not  competent  aa  evidence 
tending  to  prove  title  to  any  particular  land. 
(5)  Said  documents,  and  all  rights  and  privi- 
leges thereunder,  became  and  were  forfeited 
by  the  terms  and  conditions  of  the  law  under 
which  they  purport  to  have  been  issued  l>efore 
any  property  rights  had  been  acquired  there- 
under." The  tirst  step  in  the  acquisition 
of  lands  by  purchase  was  an  application  to 
the  governor  for  a  concession,  which,  when 
granted,  was  the  foundation  of  the  right  In 
the  particular  instance.  The  concession  or- 
dinarily provided  by  whom  the  final  title 
should  be  issued,  and  in  most  cases  this  was 
directed  to  be  done  as  directed  in  the  conces- 
sions before  us.  While  the  concessions  did 
not  give  to  each  of  the  applicants  title  to  any 
land,  they  did  g^ve  to  each  the  consent  of  the 
government  that  they  might  buy,  and  this 
was  essential  to  the  acquisition  of  such  grants 
to  purchase.  This  was  a  fact  necessary  to  be 
shown,  and  evidence  establishing  or  tending 
to  establish  it  was  not  irrelevant.  They  were 
further  relevant  for  the  purpose  of  showing 
what  officer  or  person  was  thereby  given 
power  to  extend  the  final  title,  and  do  all 
other  acts  necessary  to  that  end. 

The  second  objection  has  been  considered 
in  another  connection,  and  will  be  further 
considered  hereafter.  The  concessions  deliv- 
ered to  the  several  parties  ought,  perhaps,  to 
have  been  attached  to  the  protocols  which  re- 
mained in  the  archives  of  the  government 
then  existing,  but,  looking  to  the  papers  of- 
fered as  final  titles,  the  inference  is  that  the 
officer  who  issued  them  deemed  it  unneces- 
sary to  do  this,  and  thought  it  sufficient  to 
recite  in  the  titles  themselves  his  authority 
for  his  act.  This  would  seem  to  be  sutticient, 
for  the  protocols  of  the  original  concessions 
must  be  presumed  to  be  in  the  proper  ar- 
chives. The  genuineness  of  the  concessions 
being  conceded,  that  they  come  from  the  cus- 
tody of  persons  claiming  through  them  Is  not 
sufficient  reason  for  their  exclusion,  though 
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Ute  uatiBl  practice  may  have  been  to  attach 
them  In  the  protocol  of  final  title  which  re- 
mained In  the  proper  archives. 

The  fifth  objection  to  the  introdactlon  of 
these  papers  will  be  considered  in  another 
eonnection.  Appellees  offered  in  evidence 
the  following  instrument:  "The  alien  Don 
Carlos  Beales.  having, on  the  fifth  instant,  ap- 
plied to  this  government  for  the  appointment 
of  a  commissioner  to  gi  ve  possession  of  lands 
in  the  colony,  for  which  he  has  contracted 
jointly  with  Don  Diego  Grant.  I  have  deemed 
it  proper  to  commission  yon  for  the  indicated 
objects,  and  in  accordance  to  the  instructions 
issued  for  this  class  of  commissioners  by  the 
bonorable  congress  on  the  fourth  day  of  Sep- 
tember, 1827,  a  copy  of  which  1  inclose  here- 
with, to  proceed  to  the  distribution  of  the 
lands  to  which  the  families  contracted  for  on 
tlie  ninth  of  October.  1832,  by  said  Beales 
and  his  partner  are  entitled,  a  testtmonio  of 
wliicb  contract  shall  be  placed  In  your  hands 
by  the  empregario.  It  is  understood  that  you 
must  previously  inform  of  this  commission 
tlie  political  chief  of  the  department  of  this 
capital  for  his  knowledge,  and  in  order  that 
be  may  comply  with  the  provisions  of  article 
7  of  decree  No.  128,  a  copy  of  which  I  inclose 
herewith;  also  one  of  decree  No.  62,  wbicli 
an  referred  to  at  the  close  of  said  instruc- 
tions. God  and  Lilierty.  Monclova,  the  13th 
of  March,  1834.  Fkanczsoo  Yioaubri  Y 
ViuJi^ENOR.  J.  Miguel  Falcon,  Secre- 
tary. To  Senor  Don  Fortunato  Soto."  It 
has  the  proper  certificate  of  tlie  translator 
and  commissioner  of  the  general  land-office 
attached,  stating  that  it  is  h  correct  transla- 
tion of  an  official  document  in  the  Spanish 
language,  existing  in  file  43  of  Spanish  ar- 
chives of  timt  office;  but  there  is  no  statement 
when  or  by  whom  it  was  filed,  and  the  orig- 
inal is  represented  to  have  been  under  the 
"seal  of  the  supreme  government  of  the  free 
state  of  Coahuila  and  Texas."  The  genuine- 
ness of  this  instrument  ia  not  questioned,  but 
its  admission  in  evidence  was  objected  to  on 
the  following  grounds:  "(1^  The  same  does 
not  purport  to  confer  upon  the  commissioner 
authority  to  extend  title  of  the  character  un- 
der wliich  defendants  claim.  (2)  Said  com- 
mission purports  only  to  confer  authority  up- 
on the  commissioner  to  distribute  the  lands 
to  which  the  families  contracted  for  on  the 
9th  of  October,  1832.  by  Don  Carlos  Beales 
and  Diego  Grant,  were  entitled,  which  said 
colony  was,  according  to  proof  already  intro- 
duced by  defendants,  situated  in  the  depart- 
ment of  Bexar,  while  it  appears  from  tlie 
record  in  this  cause  that  defendants  claim 
title  under  a  concession  in  sale  anthorizing 
tlie  purcliase  of  lands  in  the  department  of 
Monclova;  wherefore  the  document  offered  is 
not  oomp^nt  as  evidence  tending  to  prove 
the  authority  of  the  said  commissioner  in  tlie 
pranises.  (3)  Said  instrument  is  not  prop- 
erly an  archive  of  the  general  land-office  of 
the  state  of  Texas.  (4)  If  said  instrument 
ever  bad  any  validity  it  was  revoked  by  law 
rabseqnent  to  its  issuance,  to-wit,  on  the  26th 


of  March,  1834."  It  is  true  that  this  com- 
mission does  not  in  terms  empower  the  com- 
missioner to  extend  the  titles  involved  in  this 
controversy,  nor  like  titles,  but  the  conces- 
sions do  empower  "the  commissioner  for  the 
distribution  of  lands  in  the  colony  to  which 
those  which  the  petitioners  shall  solicit  may 
correspond,  •  •  •  to  put  them  in  pos- 
session of  said  leagues,  and  will  issue  the 
corresponding  title,"  etc.  If  the  lands  were 
wltliin  the  t«rritory  allotted  to  Grant  and 
Beales  for  colonization,  and  the  commissioner 
named  was  the  person  appointed  to  extend 
titles  to  settlers  tliereon.  then  he  had  power 
to  issue  the  titles  in  question,  unless  his 
power  was  revoked  by  the  law  of  March  26th, 
1834. 

The  seeming  uncertainty  raised  by  the  ev- 
idence in  this  case,  as  to  wliether  the  lands 
in  controversy  were  then  recognized  to  be  in 
the  department  of  Texas  or  the  department 
of  Monclova,  and  its  bearing  on  the  rights 
of  the  parties  in  this  cause,  will  be  considered 
elsewhere.  The  instrument,  the  copy  of 
which  was  offered  in  evidence,  purports  to  be 
an  original,  and  not  a  copy  delivered  to  the 
commissioner  as  the  evidence  of  his  official 
character,  as  was  usual  in  all  sucli  matters, 
the  original  remaining  with  the  government 
as  an  archive,  and  if  a  question  was  made  as 
to  its  genuineness  this  fact  might  call  tor  ex- 
planation. As,  however,  no  such  question 
is  raised,  we  are  not  prepared  to  hold  that  a 
paper  which  would  be  a  proper  archive  of  a 
government  now  foreign,  affecting,  as  it  does, 
lands  in  TexHS,  is  not  legally  archived  in  the 
general  land-office. 

The  fourth  objection  will  be  considered  in 
another  connectton.  Appellees  offered  in 
evidence  papers  purporting  to  be  final  titles 
to  the  persons  through  whom  they  claim,  all 
issued  on  the  same  day  by  the  commissioner 
Soto,  and  alike  in  form,  one  of  which  is  as 
follows : 

"In  the  town  of  Dolores,  slate  of  Coahuila 
and  Texas,  on  the  18th  day  of  April,  1834, 1, 
the  citizen  Fortunato  Soto,  as  commissioner 
of  the  supreme  government  of  the  state,  in 
the  Rio  Grande  colony,  by  virtue  of  the  con- 
tract celebrated  between  the  said  government 
and  its  citizen,  (NarcissoAguirre,)  after  com- 
pliance with  all  the  other  requirements  and 
conditions  which  the  laws  provide  on  the 
subject,  and  in  accordance  with  that  which 
the  governor  ordains  in  his  superior  decree 
of  the  16th  of  October,  1832,  contained  in  the 
contract  aforesaid,  do  in  the  name  of  the  gov- 
ernment extend  the  present  title  to  tlie  citi- 
zen John  Ciiarles  Beales,  attorney  in  fact  for 
the  citizen,  (Narcisso  Aguirre,)  whose  power 
of  attorney  he  lias  exhibited  to  me  for  the 
eleven  leagues  to  which  the  aforesaid  con- 
tract refers,  which  in  their  present  condition 
I  haveclassiQed  as  grazing  land,  and  the  lim- 
its whereof  are  as  follows.  [Here  follows 
description.]  And  that  in  order  that  the 
property  which  the  aforesaid  citizen  Narcisso 
Aguirre  has  in  said  eleven  leagues  of  land 
might  in  all  due  form  of  law  always  be  evi- 
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dent  and  certain,  I  went  with  his  attorney, 
the  citizen  John  Charles  Beales,  and.  after 
the  same  bad  been  surveyed  hj  the  sunreyor, 
the  citizen  William  Egerton  put  blm  In  pos- 
session, and  taking  him  by  the  right  hand,  I 
perambulated  the  said  eleven  leagues  of  land 
with  him  in  the  name  of  the  said  govern- 
ment, and  caused  him  to  perform  all  the 
other  ceremonies  which  the  laws  provide  for 
this  case  of  actual  possession,  omitting  the 
citation  of  adjoining  owners,  there  being 
none  such.  The  citizens  "Victor  Pepin,  Ed- 
ward Little,  and  George  Colwell  being  wit- 
nesses in  addition  to  those  of  my  own  assist- 
ants, all  residents  of  this  town,  who,  for  due 
formality,  signed  with  me  and  the  interested 
party  on  tliesaid  day,  month,  and  year.  The 
party  obligating  himself  to  replace  the  paper 
of  the  seal,  whicli  corresponds,  there  being 
none  such  now  in  this  town,  nor  its  contigu- 
ities. FoRTUNATO  Soto. 

"  Of  assistants :  Of  assistants : 

"Thomas  .J.  PtuoKNUTT.  Thomas  H.  P. 
"John  Chables  Bbaijss.  O'S.  Addicks. 
"Gbokqe  Colwell.  Victor  Pepin. 

"Edward  Little. 

"I.  the  citizen  Fortunato  Soto,  commis- 
sioner of  the  supreme  government  of  the 
state  in  the  Rio  Grande  colony,  do  certify 
that  the  foregoing  textttnonto  is  a  literal  and 
true  copy  of,  and  was  legally  taken  from,  its 
original,  to  which  I  remit  myself,  and  which 
is  extant  in  the  respective  book  of  the  ar- 
chives of  this  colony,  and  in  compliance  with 
the  eighth  article  of  the  instructions  of  the 
25th  of  April,  1830, 1  give  these  presents  to 
the  interested  party  to  serve  him  as  his  title, 
the  same  going  on  common  paper,  there  be- 
ing none  of  the  corresponding  seal  in  this 
town,  nor  its  cont^uitles,  and  for  its  due  au- 
thentication 1  have  signed  the  same,  with 
assisting  witnesses,  the  said  day,  month,  and 
year.  Fobtunato  Soto. 

"Of  assistants:  Of  assistants: 

"Thomas  H.  P.  O'S.       Thos.  J  as.  Pluok- 
Addices.  nett.  " 

John  Charles  Beales  held  a  power  of  attor- 
ney, made  by  all  the  grantees  and  several 
others,  of  date  October  18,  1882,  which  gave 
to  him  the  power  to  demand  and  receive  the 
titles,  and  to  exercise  in  regard  to  those  most 
extensive  powers  irrevocable.  There  was  an 
agreement  that  the  signatures  to  those  pa- 
pers, "purporting  to  l^  testimonios  of  final 
title  executed  by  Fortunato  Soto,  commis- 
sioner, on  the  18th  day  of  April,  1834,  are 
the  true  and  genuine  signatures  of  the  par- 
ties who  signed  the  same,"  and  that,  when 
introduced  with  the  agreement,  "should  be 
full  and  conclusive  proof  of  all  facta  above 
stilted,  and  of  no  other  fact,  plaintiff  ex- 
pressly reserving  any  and  all  other  objections 
to  said  instruments."  The  instruments  in 
Spanish,  after  having  been  proved  for  regis- 
tration, in  a  manner  as  to  which  no  question 
is  raised,  were  filed  for  record  in  the  coun- 
ties in  wliich  the  lands  are  situated  on  June 
22,  1878,  and  were  recorded  on  June  24th. 
It  was  shown  by  the  commissioner  of  the 


general  land-offlee  that  the  originals  of  the 
testimonios  offered  in  evidence  were  not  in 
that  offlce,  but  It  was  made  to  appear  that 
the  testimonios  were  filed  in  tliat  office  in  the 
year  1845  or  1846,  and  there  remained  until 
April  16,  1875,  when  they  were  withdrawn 
by  0.  R.  Johns  &  Co.,  acting  under  power  of 
attorney  for  John  Charles  Beales  and  the 
surviving  children  of  his  deceased  wife.  This 
power  of.  attorney  related  to  9  separate  11- 
league  grants,  including  those  in  contro- 
versy, which  the  parties  claimed,  and,  from 
the  power,  it  seems  had  been  placed  in  the 
hands  of  Johns  A  Co.  as  early  as  1867  for  the 
purpose  of  having  the  titles  perfected  or 
cleared.  The  lands  were  placed  on  the  maps 
in  the  general  land-offlce  as  early  as  184i5, 
and  on  the  maps  in  Bexar  land  district  about 
the  same  time,  and  so  remained  until  appel- 
lant made  its  locations.  It  was  shown  from 
the  records  of  the  comptroller's  office  that 
there  was  no  evidence  there  that  the  lands 
had  been  assessed  for  taxes  prior  to  the  year 
1871,  since  which  time  taxes  were  paid  by 
C.  R.  Johns  &  Co.,  "trustees,"  or  the  de- 
fendants, until  1882.  The  grants  were 
placed  on  the  abstracts  of  titled  lands  printed 
in  1852  and  1878,  but  were  not  placed  on  ab- 
stracts published  between  these  dates.  There 
were  16  objections  made  to  the  admission  of 
the  papers  purporting  to  be  testimonios  ot 
title,  in  the  Spanish  language,  translations 
thereof  l>eing  offered  at  the  same  time.  Many 
of  those  objections  have  been  considered  in 
disposing  of  other  questions  raised,  and  oth- 
ers go  to  the  form  and  manner  in  which  the 
titles  are  made  up.  The  form  of  the  several 
testimonios  is  unusual,  in  that  they  do  not 
contain  petitions  to  the  commissioner  for  ex- 
tension of  final  title,  with  general  designa^ 
tions  of  land  desired,  accompanied  with  the 
concessions,  a  reference  to  the  empresarion, 
their  consent,  order  for  snrvey,  report  of 
survey,  and  other  like  things  wliich  are 
usual  in  snch  titles,  bat  it  cannot  be  held, 
for  the  want  of  such  things,  that  testimonios 
containing  the  essentials  of  final  title  ought 
to  have  been  excluded.  The  absence  of  those 
things  might  excite  inquiry  bearing  on  the 
genuineness  of  the  papers,  and  the  time  and 
circumstance  of  their  execution,  but  the  gen- 
uineness of  the  signatures  to  those  is  ad- 
mitted, and  such  other  inquiries  as  might 
thus  be  raised  do  not  go  to  their  admissibil- 
ity in  evidence.  They  are  shown  to  have 
been  in  existence  more  than  40  years,  and, 
coming  from  the  custody  in  which  they  are 
shown  to  have  been,  onght  to  be  received  in 
evidence  as  ancient  instruments  unless  sas- 
picion  other  than  such  as  may  arise  from 
their  form  be  cast  upon  them,  if  there  be  no 
other  reason  requiring  their  rejection.  It 
was  urged,  as  the  originals  were  never  filed 
In  the  general  land-offlce,  nor  the  testimonios 
proved  for  record  and  registered  in  the  coun- 
ty in  which  the  lands  were  situated  prior  to 
the  adoption  of  the  present  constitution,  that 
the  constitution  forbids  their  use  in  evidence, 
and  that,  even  if  valid,  they  were  stale,  and 
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forfeited,  "and  the  land  to  which  they  re- 
late was  remitted  to  the  pablic  domain." 
The  preaent  oonBtitation  of  this  state  became 
operative  on  the  third  Tuesday  in  April, 
1876,  and  article  13,  g  4,  of  that  instrument 
proyldes  that  "no  claim  of  title  or  right  to 
land  which  issued  prior  to  the  18th  day  of 
November,  1835,  which  has  not  Iteen  duly 
recorded  in  the  county  where  the  land  was 
aitnated  at  the  time  of  such  record,  or  which 
has  not  been  duly  archived  in  the  general 
land-offlce,  shall  ever  liereafter  be  deposited 
in  the  general  land-office,  or  recorded  in  this 
state,  or  delineated  on  the  maps,  or  used  as 
evidence  in  any  of  the  courts  of  this  state, 
and  the  same  are  stale  claims;  but  this  shall 
not  affect  such  rights  or  presumptions  as 
arise  from  actual  possession."  The  record 
forbids  the  holding  that  the  claims  of  title  or 
right  to  land,  now  asserted  by  appellees,  had 
been  duly  archived  in  the  general  laiid-offlce 
prior  to  the  time  the  constitution  took  effect, 
as  does  it  forbid  the  holding  that  their  evi- 
dence of  right  had  l)een  recorded  in  any  man- 
ner in  any  county  in  the  state  prior  to  that 
time,  and  the  question  arises  whether  effect 
can  be  given  to  this  section  of  the  constitu- 
tion in  its  entirety  without  violating  the  su- 
preme law  of  the  land.  It  is  doubtless  with- 
in the  power  of  the  people  of  a  state,  through 
a  constitutional  provision  or  legislative  act, 
to  declare  what  evidences  of  right  may  or 
may  not  be  archived  in  the  general  land-of- 
fice, or  recorded  in  the  several  counties,  or 
to  declare  what  notice  of  ownership  of  land 
may  not  be  evidenced  by  delineations  on  pub- 
lic maps;  for  while  such  prohibitions  may 
make  it  more  diiflcult  for  persuna  owning 
lands,  against  which  such  provisions  operate, 
to  preserve  and  manifest  their  rights,  they 
do  not  prevent  such  persons  establishing 
their  ownerships  in  a  court  of  justice,  under 
the  ordinary  rules  of  evidence  applicable  to 
the  admission  of  that  which  originally  con- 
ferred title,  and  was  given  for  the  purpose 
of  evidencing  the  right.  The  declaration 
thai  "no  daim  of  title  or  right  to  land  wliich 
issued  prior  to  the  13th  day  of  November, 
1885.  •  •  *  shall  ever  hereafter  •  *  • 
be  used  as  evidence  in  any  of  the  courts  of 
this  state,"  unless  it  had  been  archived  in 
the  general  land-offlce,  or  recorded  in  the 
county  in  which  the  land  was  situated  at  the 
time  of  record,  could  have  application  only 
to  such  evidences  of  right  as  before  that 
time  could  have  been  archived  or  recorded  as 
writings  evidencing  titles.  Its  effect  is  to 
declare  that  unless  the  protocol,  the  only  evi- 
dence of  title  to  land  which  under  the  laws 
in  force  at  the  time  the  constitution  became 
operative  could  be  archived,  unless  it  were 
an  archive  in  some  department  of  the  former 
goveriftnent,  was  then  on  file  in  the  general 
land-office,  a  tettimonio,  the  instrument 
given  to  be  used  as  evidence  of  individual 
right,  however  well  proved  up,  could  not  be 
admitted  in  evidence  unless  it,  or  a  copy  of 
the  protocol,  certified  from  the  general  land- 
office,  bad  been  recorded.    The  originals  or 


protocols  of  the  papers  oftored  in  evidence,  if 
they  ever  existed,  ought  to  be  archives  of  a 
now  foreign  government,  and  from  the  evi- 
dence offered  presumably  are  so,  and  appel- 
lees, and  those  through  whom  they  claim, 
have  had  no  means  through  which  these  could 
be  removed  and  filed  in  the  general  land-of- 
fice, nor  has  this  government  at  any  time 
made  any  provision  whereby  copies  of  them, 
however  authenticated,  could  he  here  duly 
archived.  That  the  testimonto  of  a  grant  to 
an  individual  could  not  be  legally  archived  is 
well  settled,  and  in  consequence  of  this, 
many  persons,  anxious  to  preserve  and  notify 
all  persons  of  their  rights,  having  filed  such 
papiers  in  the  general  land-otfice,  as  did  those 
through  whom  appellees  claim,  the  legisla- 
ture authorized  their  withdrawal.  Fasch. 
Dig.  arts.  76, 77.  Prior  to  theadoption  of  the 
present  constitution,  failure  to  register  evi- 
dence of  titles  to  land  did  not  render  them 
inadmissible  in  evidence  on  proper  proof  of 
their  execution,  and  the  only  effect  of  failure 
to  register  was  to  render  them  inoperative  as 
to  creditors  and  subsequent  purchasers  for 
valuable  consideration  without  notice. 

There  is  no  question  of  notice  in  this  case, 
for  appellees  were  in  actual  possession  at  the 
time  appellant  made  its  locations.  The  pro- 
vision of  the  constitution  gave  no  time  after 
its  adoption  within  which  parties  might  re- 
cord their  titles,  but  declares  that  such  as 
were  not  recorded  at  that  time  should  never 
be  received  in  evidence  unless  the  titles  were 
then  archived  in  the  general  land-offlce.  The 
effect  of  this  was  to  deny  to  the  holders  of 
such  claims  the  right  or  power  to  exhibit  their 
rights  in  due  course  of  law.  A  right  exist- 
ing to-day,  and  susceptible  of  proof  under 
well-established  rules  of  evidence  applicHble 
to  all  persons,  by  the  writings  creating  and  by 
law  required  to  be  given  as  the  evidence  of 
the  particular  right  which  In  consequence  of 
arbitrary  legislation  of  to-morrow  may  not 
thus,  or  in  any  other  manner,  be  established 
in  a  court  of  Justice,  is  practically  a  right  de- 
stroyed. The  only  means  given  to  the  sec- 
tion of  the  constitution  referred  to,  to  establish 
titles  issued  prior  to  November  13, 1835,  not 
archived  or  recorded,  is  through  such  pre- 
sumptions as  arise  from  actual  possession;  and 
by  that  we  understand  that  the  title  is  not  to  be 
recognized  Unless  the  possession  has  been  such 
and  so  long  continued  tliat  a  grant  there<rf, 
may  be  presumed  under  the  rules  applicable  to 
that  subject.  Prior  to  the  adoption  of  the  con- 
stitution, persons  owning  such  grants  had 
not  been  required  to  remain  in  possession  of 
them  as  a  condition  on  which  the  continuance 
of  the  right  depended,  and  a  la  w  which  makes 
some  prior  act  of  the  party,  not  necessary  be- 
fore its  enactment,  the  only  evidence  which 
can  be  admitted  to  prove  a  title  valid  at  the 
time  of  its  enactment,  would  seem  to  be  sub- 
ject to  all  the  objections  that  may  be  urged 
against  retroactive  legislation.  There  being 
no  law  in  force  prior  to  the  adoption  of  the 
present  constitution  which  enabled  appelleesi 
or  those  through  whom  they  claim,  to  archive 


Digitized  by 


Google 


SOUTHWESTERN  BEPOIiTBB,  VOL.  12. 


(Tex. 


their  titles,  record  tbem  in  the  county  in 
which  the  lands  were  situated,  or  to  remain 
in  actual  possession,  no  right  accrued  to  the 
state  on  account  of  their  failure  to  do  nny  of 
those  things,  and  the  declaration  that  for  fail- 
ure in  any  of  those  respects  those  claims  be- 
came stale  is  but  an  arbitrary  declaration  of  a 
result  not  following  from  a  former  law.  ap- 
plied to  facta  existing  at  the  time  the  con- 
stitution became  operative. 

Notwithstanding  all  we  have  said  is  true, 
the  declaration  found  in  the  constitution  that 
such  titles  shall  not  be  "used  as  evidence  in 
any  of  the  courts  in  this  state"  must  be  given 
effect  unless  it  contains  some  provision  in 
violation  of  the  constitution  of  the  United 
States  or  other  supreme  law  of  the  land.  The 
fourteenth  amendment  to  the  constitution  of 
the  United  States,  among  other  things,  pro- 
vides: "Nor  shall  any  state  deprive  any  per- 
son of  life,  liberty,  or  property  without  due 
process  of  law,  nor  deny  to  any  person  with- 
in its  jurisdiction  the  equal  protection  of  the 
laws."  Article  1,  §  10,  of  the  same  instru- 
ment, provides,  among  other  things,  that  "no 
state  shall  •  *  *  pass  any  *  *  * 
law  impairing  the  obligation  of  contracts." 
If  appellees  have  rights,  they  arise  on  con- 
tracts made  between  the  state  of  Coahuila  and 
Texas  and  the  several  grantors  through  whom 
they  claim,  and  their  rights  were  never  abro- 
gated before  Texas  l>ecame  a  state  of  the 
Union.  If  ever  valid  claims,  they  were  valid 
when  the  present  constitution  became  opera- 
tive, and  to  determine  whether  or  not  they 
were  valid  claims  proof  that  the  final  titles 
were  extended  was  necessary,  and  this  could 
be  established  only  by  the  written  evidence  of 
that  fact  ur  proof  of  the  execution  and  con- 
tents of  these;  both  of  which  methods  are 
prohibited  by  the  section  of  the  constitution 
referred  to.  Legislation,  in  whatever  instru- 
ment  found,  which  forbids  the  introduction 
of  evidenceof  a  prior  contract,  admissible  and 
made  necessary  to  the  validity  and  existence 
of  the  contract  by  the  law  in  force  at  the  time 
it  was  made,  unless  it  provides  some  other 
method  of  making  sufficient  proof  of  the 
necessary  facts  accessible  to  the  person  called 
upon  to  make  the  proof,  it  seems  to  us  im- 
pairs the  obligation  of  a  contract  as  fully  as 
though  such  subsequent  law  in  terms  de- 
clared that  the  contract  should  no  longer  be 
operative,  or  be  enforced  through  the  courts, 
for  it  destroys  the  only  means  through  which 
the  contract  may  be  established  and  enforced, 
if  effect  be  given  to  the  enactment.  In  effect, 
it  renders  the  contract  inoperative,  for  with- 
out proof  of  its  existence  and  terms  a  con- 
tract, however  valid,  can  have  no  standing  in 
ft  court  of  justice,  tlie  only  tribunal  through 
which  contracts  can  be  enforced  in  the  ab- 
sence of  voluntary  compliance  by  the  parties 
thereto,  or  by  those  claiming  through  them. 
We  are  of  opinion  that  the  provision  of  the 
constitution  of  this  state,  under  whicli  it  is 
claimed  the  evidence  under  consideration 
should  have  been  excluded,  is  in  conflict  with 
both  of  the  provisions  of  the  constitution  of 


the  United  States  to  which  w«  have  referred. 
It  is  not  shown  that  the  lands  in  controversy, 
originally  titled  to  Mexicans,  did  not  belong 
to  them  on  July  4,  1848,  when  the  treaty  of 
Guadalupe  Hidalgo  was  proclaimed.  If  tbey 
did,  then  they  are  protected  in  so  far  as 
valid  titles  against  the  state  of  Coahuila  and 
Texas  on  March  2,  1836.  The  last  para- 
graph of  article  8  of  that  treaty  provided  that 
"in  said  territories  (ceded  territories)  prop- 
erty of  every  kind  now  belonging  to  Mexicans 
not  established  there  shall  be  inviolably  re- 
spected. The  present  owners,  the  heirs  of 
those,  and  all  Mexicans  who  may  hereafter 
acquire  said  property  by  contract,  shall  enjoy 
with  respect  to  its  gilarantors  equally  ample 
rights  as  if  the  same  belonged  to  citizens  of  the 
United  States."  The  first  paragraph  of  the 
same  article  secured  to  Mexicans  established 
within  the  ceded  territory  the  same  rights. 
The  last  paragraph  of  the  second  article,  ex- 
planatory of  the  treaty  signed  on  February  2, 
1848,  declared  that  "those  which  were  legiti- 
mate titles  under  the  Mexican  law  in  Cali- 
fornia and  Nevf  Mexico  up  to  the  13th  day  of 
May,  1846,  and  iu  Texas  up  to  the  2d  March, 
1836,  were  within  the  protection  of  the  treaty." 
Article  6,  g  2,  of  the  constitution  of  tlie 
United  States  declares  that  "this  constitution 
and  the  laws  of  the  United  States  *  *  «> 
shall  be  the  supreme  law  of  the  land,  and  the 
judges  in  every  state  shall  be  bound  thereby, 
anything  in  the  constitution  or  laws  of  any 
state  to  the  contrary  notwithstanding. "  If 
the  court  below,  on  inspection  of  the  docu- 
ments offered,  could  have  held  that  they  did 
not  confer  such  title,  under  the  Mexican  law, 
against  the  state  of  Coahuila  and  Texas,  as 
WHS  entitled  to  protection  under  the  treaty,  or 
that  they  conferred  no  title  whatever,  then 
tbey  might  properly  have  been  excluded,  but 
if  they  showed  title,  even  though  subject  to 
forfeiture  for  breach  of  condition,  tbey  were 
properly  in  so  far  admitted. 

It  is  urged  that  the  {lapers  purporting  to 
be  final  titles,  in  connection  with  the  other 
evidence  offered,  did  not  show  title  to  any  of 
the  land  in  controversy,  and  some  of  the 
grounds  on  which  this  assertion  is  based  will 
be  considered.  The  concessions  were  made 
under  decree  190  of  date  April  28, 1832,  Laws 
Coahuila  and  Texas,  189,  and  it  Is  claimed  that 
the  commission  of  Soto  was  annulled  by  decree 
272  of  date  March  26,  1834.  This  proposi- 
tion is  based  on  articles  29  and  90  of  the  de- 
cree last  named,  which  in  terms  repealed  so 
much  of  all  former  instructions  as  were  in- 
consistent with  its  provisions,  and  it  de- 
clared that  no  further  colonization  contracts 
should  be  made,  but  that  those  heretofore 
made  should  be  strictly  forfeited  in  accord- 
ance with  the  law  of  March  24, 1825.  Decree 
272  contemplated  a  new  system  for  the  dis- 
position of  the  public  domain,  but  it  never 
was  inaugurated  in  Texas,  nor  any  commis- 
sioufj's  appointed  under  it,  except  the  com- 
missioners Smytlie  and  Taylor,  who  were 
appointed  under  the  express  provisions  of 
ai-ticle  32  of  that  decree,  and  might  have 
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been  appointed  without  It.  The  entire  leg- 
islation of  the  period  manifests  no  intention 
to  divest  rights  acquired  ander  decrees  16 
and  190.  The  effect  of  decree  172  upon  rights 
acquired  under  decree  16  was  considered  in 
Jenkins  t.  Chambers,  9  Tex.  234,  in  which 
the  same  proposition  was  asserted  in  refer- 
ence to  rights  acquired  under  decree  16  as 
are  asserted  in  this  case,  against  rights 
claimed  to  lutve  been  acquired  under  decree 
190.  In  that  case  it  was  said  that  "the  in- 
structions to  commissioners  were  repealed 
only  in  so  far  as  tliey  were  oCEered  to  the 
provisions  of  the  law  of  1884»  (decree  272, 
ait.  29.)  Those  of  the  4th  of  September, 
1827,  (Laws  &  Dec  70,)  were  doubtless 
mainly  intended  for  the  government  of  com- 
missioners for  the  distribution  of  lands  to 
coloni&ts  proper.  But  their  terms  are  suffi- 
ciently comprehensive  to  embrace,  and  they 
were  made  to  embrace,  other  cases  of  conces- 
sions made  under  the  law  of  1825.  The  rea- 
son of  the  law,  which  required  that  coloniza- 
tion contracts  should  be  carried  out  in  ac- 
cordance with  the  law  of  1825,  undoubtedly 
applied  with  equal  force  to  the  concessions 
in  this  case.  That  law  did  not  in  terms  pro- 
vide for  extending  titles  to  colonists  intro- 
duced under  those  contracts;  but  it  could 
never  have  been  doubted  that  it  was  intend- 
ed to  include  them,  and  there  can  be  as  little 
donbt  that  it  was  the  then  revised  construc- 
tion of  the  law  that  the  repeal  did  not  divest 
the  governor  of  the  authority  to  complete  the 
titles  where  there  Imd  been  concessions  made 
to  purchasers  and  settlers  under  the  law  of 
1825.  That  construction  seems  more  natu- 
ral and  rational  than  the  opposite  one,  which 
would  require  us  to  suppose  that  the  legisla- 
ture intended,  indirectly  and  by  implication, 
to  annul  pre-existing  rights  and  oontnuts 
guarantied  and  confirmed  by  previous  laws. 
We  cannot  suppose  tliat  such  a  consequence 
was  intended,  and  the  history  of  the  times,  it 
is  believed,  as  connected  with  this  subject, 
will  afford  abundant  evidence  that  such  was 
not  understood  to  be  the  effect  of  tlie  repeal- 
ing law."  Many  titles  in  this  state  would 
be  uprooted  if  the  law  upon  this  subject  was 
as  contended  for  by  appellant,  and  in  view  of 
the  course  pursned  by  the  governor  of  the 
state  and  other  officials,  who  must  be  pre- 
sumed to  tiave  understood  their  powers,  and 
in  good  faith  acted  upon  them,  nothing  short 
of  a  law  clearly  showing  a  usurpation  of 
power  would  justify  our  holding  that  their 
acts  were  invalid.  We  therefore  hold  that  the 
court  did  not  err,  in  view  of  the  other  evidence 
in  this  case,  in  refusing  to  exclude  the  docu- 
ments offered,  on  the  ground  that  the  com- 
mission to  Soto  hSi  been  annulled  before  be 
issued  the  titles. 

It  is  further  urged  that  the  documents 
should  have  been  excluded  because  no  proof 
was  made  that  the .  conditions  on  which  the 
grants  were  made  were  ever  complied  with, 
and,  farther,  that  the  grants  were  extended 
to  an  attorney  in  fact,  which  it  is  claimed 
was  forbidden  by  article  12.  decree  272.    As 


to  the  last  of  these  objections  we  are  of  opin« 
ion  that  the  law  referred  to  was  no  applica- 
tion  to  this  case.  As  to  the  first  and  to  the 
further  objection,  that  the  real  intention  of 
the  parties  was  to  procure  for  John  Charles 
Beales  a  large  numbier  of  11-league  grants  in 
contravention  of  article  12,  National  Coloni- 
zation Law,  article  24,  decree  16,  and  article 
13  of  decree  190,  the  inquiry  arises  whether 
appellant  is  in  position  to  raise  these  ques- 
tions, or  to  question  whether  any  of  the 
lands  were  astride  of  the  boundaries  of  Grant 
and  Beales  colony,  or  within  the  department 
of  Coahuila  or  Bexar.  Counsel  for  appellant 
proceed  upon  the  theoiy  that  it  is  the  holder 
of  "junior  title"  or  "color  of  title"  which, 
under  article  13,  §§  1,  2  of  the  constitution, 
would  make  grounds  for  forfeiture  inure  to 
its  iMnefit,  and  cast  the  burden  of  proving 
full  compliance  with  all  the  conditions  on 
which  the  grants  were  made  on  appellees. 
Grounds  for  forfeiture  for  non-compliance 
with  conditions  may  exist.  It  may  have 
been  the  intent  of  the  grantors  and  Beales  to 
acquire  for  him  more  land  than  the  law  per- 
mitted to  be  held  by  one  person,  and  that  on 
this  ground  forfeiture  might  be  claimed  by 
the  state  or  the  holder  of  junior  title  or  color 
of  title,  and  it  may  be,  and  doubtless  is,  true 
that  the  commissioner  issued  titles  to  lands 
not  within, the  liniits  of  the  colony  for  which 
he  was  commissioner,  and  the  grants  in  so 
far  may  be  void;  and  it  may  be  that  the 
grants  are  situated  within  limits  then  recog- 
nized by  the  authorities  to  be  in  the  depart- 
ment of  Bexar;  but  it  does  not  follow,  if  all 
those  things  be  true,  that  any  of  those  can 
inure  to  the  beneflt  of  appellant.  The  con- 
cessions which  conferred  the  right  to  pur- 
chase, if  this  record  speaks  the  truth,  were 
valid,  and  Soto  Had  power  to  issue  titles  if 
the  instrument  evidencing  his  authority  be 
not  false,  and,  however  much  he  may  have 
exceeded  his  authority,  the  lands  are,  never- 
theless, within  the  meaning  of  article  14,  § 
2,  of  the  constitution,  "titled  lands;"  True- 
hart  V.  Babcock,  51  Tex.  177;  Westrope  v. 
Chambers,  Id.  187;  Summers  v.  Davis,  49 
Tex.  541;  Winsor  v.  O'Connor,  69  Tex. 
571,  8  S.  W.  Rep.  519,  and  cases  therein 
cited.  The  section  of  the  constitution  re- 
ferred to  provides  "that  all  genuine  land  cer- 
tificates heretofore  or  hereafter  issued  shall 
be  located,  surveyed,  or  patented  only  upon 
vacant  and  unappropriated  public  domain, 
and  not  upon  any  land  titled  or  equitably 
owned  undercolor  of  title  from  the  sover- 
eignty of  the  state,  evidence  of  the  appropri- 
ation of  which  is  on  the  county  records  or  in 
the  general  land-office,  or  where  the  appro- 
priation is  evidenced  by  the  occupation  of  ttte 
owner  or  some  person  holding  for  him."  Tliis 
provision  of  the  constitution  was  construed 
in  Winsor  v.  O'Connor  and  in  other  cases, 
and  it  cannot  be  claimed  that  by  the  locations 
made  by  appellant,  in  violation  of  law,  it  ac- 
quired such  rights  as  under  article  13,  §§  1, 
2  of  the  constitution  can  be  held  to  consti- 
tute "junior  title"  or  "color  of  title."    A 
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grant  made  by  the  state  of  Coahuila  and 
Texas  subsequently  to  the  issuance  of  the 
titles  under  which  appellees  claim,  or  a  pat- 
ent from  this  state  issued  prior  to  the  adop> 
tion  of  the  present  constitution,  or  subse- 
quently under  a  location  made  before,  would 
constitute  "Junior  title,"  as  would  a  location 
on  valid  land  certificate  mude  before  the 
adoption  of  the  constitution  constitute  "color 
of  title,"  which  would  entitle  their  holders 
to  the  benefit  of  the  provisions  of  article  13, 
Sg  1,  2,  of  the  constitution.  It  is  evident 
that  it  was  not  the  purpose  of  that  aiticle  of 
the  constitution  to  validate  invalid  Spanish 
or  Mexican  titles,  but,  on  tlie  contrary,  to 
reserve  every  right  the  state  bad  to  annul 
them  for  failure  to  comply  with  conditions 
precedent  or  subsequent,  or  for  any  other  le- 
gal cause,  and  it  is  not  believed  that  it  was 
the  purpose  of  decree  314  to  give  validity  to 
any  grants  wanting  in  the  essential  elements 
of  valid  title;  but,  while  this  is  so,  it  does 
not  better  the  condition  of  appellant,  who 
shows  neither  "junior  title"  nor  "color  of 
title."  However  defective  the  titles  through 
which  appellees  claim  may  be,  they  show  such 
facts  as  deprive  appellant  of  the  right  to  the 
writ  of  mandamtu  which  it  seeks. 

There  are  many  other  incidental  questions 
presented  in  the  carefully  prepared  briefs  of 
counsel,  which,  in  this  opinion,  already  too 
much  extended,  we  cannot  present,  but  those 
considered  are  decisive  of  the  case  before  us, 
and  the  Judgment  of  the  court  below  will  be 
affirmed. 


Tbzas  Mez.  Bt.  Co.  «.  Cabr  et  ai, 

(Supreme  Court  of  Texas.    June  18. 1889.) 
Appeal  from  district  court,  Bexar  county. 
Ouden,  Ogden  &  Johnaon  and  Thomas  W. 

Dodd,  for  appellant.     Waelder  <&  Upxou,  If. 

B.  Barnard,  and  Cooptoood  <t  Oooptoood, 

for  appellees. 

Stattom,  C.  J.  This  action  is  of  the  same 
character  as  the  case  of  liailwayCo.  v.  Locke, 
ante,  8Q,  this  day  decided,  and  in  it  the 
same  questions  are  presented  on  a  similar 
state  of  facts,  the  only  difference  being  that 
some  other  lands  situated  in  Dimmit  coun- 
ty are  involved.  The  questions  of  title  and 
of  procedure,  however,  are  the  same  in  the 
two  cases,  which  were  tried  together  in  the 
court  below,  and  are  here  together  submitted. 
For  the  reasons  given  in  the  other  case,  the 
judgment  of  the  court  below  in  this  will  be 
affirmed. 


Hatmomd  «.  Hathond. 
(Suvreme  Court  of  Texas.    June  21, 1839.) 

JUBISDICTION  IH  DlTOBCE — ASANSONMBKr. 

1.  Rev.  St.  Tex.  art  2862,  declares  that  no  loit 
for  divorce  shall  be  maintainable  unless  the  peti- 
tioner shall,  at  the  time  of  filing  his  petition,  be  an 
"actual  bona  ]Me  inhabitant  of  the  state,"  and 
shall  have  resided  in  the  county  where  such  suit  is 
filed  six  months  next  preceding  its  filing,  ifeld, 
that  an  allegation  in  the  petition  that  the  petitioner 
was  "a  bntin  fide  dtizen"  of  tlie  county,  and  had 
been  for  more  than  six  months  prior  thereto,  was 
insufficient. 


9.  If  the  allegaUon  were  •nfflcient,  it  woold  not 
be  sustained  br  evidence  showing  that  petttioner 
went  to  Centraa  America  in  1881,  where  be  resided 
until  December,  1885,  and  that  he  returned  to  Cen- 
tral America  in  January,  1886,  and  remained  until 
October,  1887,  when  be  returned  to  tbe  county,  and 
filed  his  petition,  though  there  was  evidence  that 
he  never  Intended  to  pennanentiy  atMmdon  his 
domicile  in  tbe  state. 

8.  Plaintiff  alleged  that  his  wife  had  Joined 
some  religious  fanatics,  called  "  Sanctificationists ;  * 
that  the  belief  separated  him  from  his  wife,  alien- 
ated her  affections,  and  estranged  his  children; 
that  she  believed  that  a  believing  wife  should  not 
live  and  oohablt  with  an  unbelieving  husband; 
that  "defendant  praotloed  this  doctrine,  and  was 
thereby  led  to  leave  plaintiff's  bed  and  board." 
Held  that,  under  Const.  Tax.  art.  1,  {  6,  securing 
to  "all  men  the  right  to  freedom  of  worship, "  ana 
asserting  that  the  rights  of  conscience  in  religious 
matters  should  be  uncontrolled  by  human  author- 
ity, that  part  of  the  petition  setting  up  the  relig- 
ious belief  of  defendant  as  a  cause  of  divorce 
should  have  been  stricken  out  on  demurrer. 

4.  Evidence  that  plaintiff  "was  always  more  or 
leas  disagreeable  iu  the  family, "  and  differed  with 
defendant  In  business  as  well  as  religious  matters, 
and  that  he  did  not  live  with  her  for  two  years,  but 
oooupied  a  separate  room  in  the  house,  and  after 
trying  to  eject  her  left  the  country  and  remained 
absent  for  six  years,  and  that  during  that  time  de- 
fendant had  fed,  educated,  and  clothed  tbe  chil- 
dren with  little  aid  from  plaintiff,  and  occupied  or 
rented  tbe  house  for  four  years  after  plaintiff  left, 
after  which  plaintiff  directed  that  she  should  not 
receive  the  rent,  is  not  sufficient  to  prove  abandon- 
ment by  defendant,  and  is  not  aided  by  proof  that 
the  religious  society  to  which  she  belonged  taught 
that  It  was  sinful  for  her  to  live  with  him,  or  that 
other  separations  had  occurred  where  the  wife 
was  a  member  of  the  sect. 

Appeal  from  district  court.  Bell  county. 

Action  by  B.  W.  Haymond  against  Ada 
Haymond  for  divorce,  and  custody  of  their 
three  cliildren,  commenced  in  October,  1887. 
Verdict  for  plaintiff,  and  defendant  appeals. 
After  notice  of  appeal  given,  plaintiff  moved 
for  the  custody  of  the  children,  pending  the 
appeal,  and  the  motion  whs  granted. 

Monieith  <§  Furman  and  Frank  Andrews, 
for  appellant.    James  Boyd,  for  appellee. 

Hbmbt,  J.  B.  W.  Haymond  instituted 
this  suit  against  his  wife  for  divorce  and  for 
the  custody  of  their  three  children.  Plaintiff 
alleged  that  he  was  married  to  defendant  in 
tbe  year  1873;  "that  in  January,  1879,  there 
crept  into  bis  home  a  destroyer  that  lodged 
in  the  bosom  of  his  family  and  poisoned  the 
atmosphere  of  his  once  happy  home,  blighted 
his  life,  alienated  his  wife's  affections,  es- 
tranged his  children,  and  made  desolate  all 
that  was  once  happy  and  comfortable. "  He 
alleged  that  "this  destroyer  was  a  band  of 
religious  fanatics,  calling  themselves  *  Sancti- 
ficationists,'composed  chietly  of  women  who 
congregate  at  private  houses  and  other  places, 
and  relate  to  each  other  tbe  divine  revelations 
communicated  to  them,  which  they  interpret 
to  suit  their  own  views  and  then  blindly  fol- 
low in  their  business  and  domestic  relations; 
that  Martha  McWhirter,  the  mother  of  de- 
fendant, is  the  liead  of  this  sect,  and  seems 
to  have  the  benefit  of  more  revelations  than 
all  the  others,  and  her  interpretations  thereof 
are  law  to  her  followers."  Plaintiff  further 
charges  that  "this  band  teach  and  enforce 
the  doctrine  that  it  is  sinful  for  a  wife,  who 


Digitized  by 


Google 


Tex.) 


HAYMOND  e.  HAYMOND. 


91 


is  a  member,  to  live  with  a  husband  who 
does  not  believe  the  doctrine;  tlmt  such  a 
husband  is  a  serpent  in  the  house,  and  the 
wife  should  separate  and  depart  from  him." 
He  allegea  that  "In  1879  his  wife  Joined  this 
band  at  the  solicitation  of  her  mother,  and 
during  his  temporary  absence  permitted  the 
band  to  hold  its  meetings  in  his  house,  and 
encouraged  them  to  instill  into  the  minds  of 
his  children  their  accursed  doctrines;  that, 
influenced  by  her  mother,  who  taught  her  it 
was  a  sin  to  live  with  him,  defendant  with- 
drew herself  from  plaintiff's  bed  and  board 
In  January,  1879,  and  occupied  a  room  and 
bed  in  another  part  of  the  bouse,  and  has 
ever  since  remained  absent  from  his  bed  and 
board;  that  said  Martha  McWhirter  has  in- 
duced other  wives  to  refuse  to  live  with  un- 
believing husbands;  that  plaintiff  in  1883 
sent  his  children  a  barrel  of  oranges,  which 
his  mother-in-law  destroyed  because  he  was 
an  nnbeliever:  that  plaintiff  was  absent  from 
tlie  state  from  October,  1881,  untU  Decem- 
ber, 1885.  In  1883  he  wrote  to  bis  wife 
from  Central  America,  expressing  a  desire  to 
forget  the  past,  and  blot  it  out  of  their  lives, 
if  she  would  go  to  him  with  their  children 
and  remain  until  he  was  able  to  return  to 
'Texas,  offering  to  send  her  money  to  pay 
her  expenses.  Defendant  refused,  saying  she 
would  not  leave  the  sanctified  band  for  any 
man,  and  that  money  would  l>e  no  induce- 
ment to  her  to  live  with  him.  He  charges 
that  on  bis  return  home  in  1885  he  was  very 
sick,  and  needed  care  and  attention,  which 
he  received  from  strangers,  but  not  from  his 
wife,  who,  knowing  liis  condition,  did  not 
visit  or  send  his  children  to  see  him,  and  that 
after  his  recovery  in  Janunry,  1886,  still  de- 
siring to  reunite  bis  family,  and  separate 
them  from  the  Sanctiflcationists  and  intermed- 
dlers,  he  sought  his  wife  and  besought  her  to 
go  vdth  him  and  reunite  their  family  and 
forget  and  forgive  the  past,  in  reply  to  which 
she  said  she  would  consult  her  mother  and 
find  what  revelation  would  be  made  on  the 
subject.  Plaintiff  alleges  thnt,  not  hearing 
from  his  wife,  he  wrote  her  at  the  end  of  sev- 
eral days,  repeating  his  request,  to  which  she 
replied  that  she  could  not  consistently  with 
her  faith  live  with  him  because  he  was  an 
unbelipver.  He  alleges  that  with  the  con- 
sent of  his  wife  her  mother  has  taken  com- 
plete control  of  their  children,  and  hires  them 
out  to  do  menial  work,  receiving  the  money 
for  their  services,  and  refusing  to  send  them 
to  school,  and  that  Martha  McWhirter  is  the 
pn^rietrees  of  the  Central  Hotel,  where  she 
has  kept  plaintiff's  wife  and  children,  and  has 
knowingly  permitted  public  prostitutes  to 
board  and  lodge  as  her  guests,  thus  associat- 
ing his  children  with  them.  Plaintiff  charges 
that  in  consequence  of  said  express  and  cruel 
treatment  his  living  with  defendant  is  in- 
snppottable,  and  he  prays  for  a  divorce  for 
tliat  reason,  and  because  of  defendant's  vol- 
untary abandonment  of  him  for  the  period  of 
three  years  and  more  prior  to  the  tiling  of  his 
petition.    Defendant  excepts  to  so  much  of 


the  petition  as  relates  to  her  religious  belief 
and  that  of  her  mother,  and  denies  alt  and 
singular  its  allegations.  She  specially  denies 
that  plaintiff's  residence  is  in  Texas,  and 
charges  that  he  is  a  resident  of  British  Hon- 
duras, and  that  instead  of  her  leaving  him 
plaintiff  abandoned  her.  She  alleges  that  he 
was  habitually  cross  to  her,  aud  on  one  occa- 
sion violently  assaulted  her,  and  circulated 
fiilse  charges  against  her  oliaracter.  She 
charges  that  from  1881  to  1885,  while  he  was 
In  Central  America,  he  left  her  no  provision 
for.  the  support  of  herself  and  children,  and 
that  she  furnished  such  support  by  ber  own 
efforts,  and  in  1885  he  deprived  her  of  the 
rents  of  their  home.  She  charges  that  plain- 
tiff remained  in  Central  America  until  1887, 
when  he  returned  to  Bnlton,  and  forcibly  and 
fraudulently  carried  away  her  son,  whom  she 
had  supported  for  the  previous  seven  years 
without  bis  assistance.  She  qays  her  chil- 
dren are  attached  to  and  prefer  to  remain 
with  her,  and  that  she  is  abl«  to  care  for  and 
support  them,  and  that  plaintiff,  if  he  obtains 
control  of  them,  will  remove  them  to  some 
foreign  country. 

Plaintiff  introduced  the  depositions  of  Mrs. 
Martha  McWhii-ter,  by  whom  he  proved  that 
perfect  harmony  never  existed  between  him 
and  his  wife,  though  they  were  sometimes 
pleasant  to  each  other.  She  testified  that  her 
faith  does  not  teach  that  it  is  sinful  for  a  be- 
lieving  wife  to  live  with  an  unbelieving  hus- 
band as  his  wife,  if  they  were  already  mar- 
ried when  the  wife  became  sanctified;  that 
the  faith  of  the  Sanctiflcationists  teaches 
them  to  be  good  and  obedient  wives  and 
mothers,  and  to  discharge  their  duties  per- 
fectly as  such,  and  teaches  that  if  a  hosbiand 
chooses  to  leave  his  wife  on  account  of  her 
religion  she  should  let  him  go.  She  testified 
that  plaintiff  and  his  wife  did  not  live  to- 
gether from  January,  1879,  to  February, 
1881,  and  that  plaintiff  "was  always  more  or 
less  disagreeable  in  his  family;"  that  disa- 
greements continued  between  them  until  they 
finally  separated,  when  plaintiff  endeavored 
to  eject  his  wife  by  force  from  their  house, 
but  lie  failed  to  eject  ber,  and  afterwards  left 
her  of  his  own  accord;  that  they  differed 
about  business  matters  as  well  as  religious, 
and  that  some  meetings  of  the  band  were  held 
in  the  residence  of  plaintiff  by  invitation  of 
his  wife.  She  testified  that  a  half  barrel  of 
oranges  came  to  defendant,  but,  not  knowing 
who  sent  them,  she  withheld  the  oranges  be- 
cause she  did  not  believe  in  accepting  gifts 
from  au  unknown  source,  and  that  when 
plaintiff  was  sick  in  1885  friendly  relations 
did  not  exist  between  him  and  his  wife,  and 
she  did  not  visit  him.  She  testified  that  in 
the  early  part  of  1886  plaintiff  requested  his 
wife  to  live  with  him  again,  but  she  declined, 
because  she  desired  to  live  in  peace,  and  was 
fully  convinced  that  there  would  be  none  in 
the  "same  house  with  Ben  Haymond.  We 
l>oth  concluded  she  had  better  not  go  with 
him  for  that  reason."  She  testified  that  in 
1883  or  1884  plaintiff  wrote  his  wife  from 
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Central  America,  requesting  her  and  hia 
children  to  Join  him  there,  and  offering  to 
send  them  the  money  required  for  the  pur- 
pose, but  defendant  refused  to  go.  The  same 
witness,  testifying  at  the  instance  of  the  de> 
fendant,  stated  that  plaintiff  bad  never  con- 
tributed anything  for  the  support  of  his  wife 
and  children  after  be  left  for  Central  Amer- 
ica in  1881;  that  plaintiff  and  his  wife  occu- 
pied the  same  room  and  bed  until  he  tried  to 
eject  her  from  their  house,  after  which  de- 
fendant remained  in  the  same  room,  and 
plaintiff  withdrew  to  another  one,  whic)i  he 
continued  to  occupy  until  he  departed  for 
Central  America.  Other  evidence  was  intro- 
duced by  plaintiff,  in  substance,  that  Mrs. 
HcWhirter  was  the  leader  of  the  band,  and 
that  while  they  do  not  teach  separation  be- 
tween married  people  such  is  the  tendency  of 
their  doctrines;  that  the  doctrine  had  caused 
separations  of  husbands  and  wives  in  four 
other  instances,  (giving  the  names  of  parties 
living  at  Belton.)  The  evidence  failed  to 
sustain  theallegations  with  regard  to  the  evil 
character  of  occupants  of  the  hotel  kept  by 
the  mother  of  defendant,  and  of  her  children 
being  subjected  to  evil  associations,  and  as 
to  their  being  hired  out  to  perform  menial 
labor,  but  established  quite  the  contrary  in 
those  particulars.  Plaintiff  failed  to  fully 
prove  the  circumstances  of  the  final  separa- 
tion between  himself  and  wife,  occurring  in 
1881.  The  daughter  of  plaintiff,  introduced 
as  a  witness  by  defendant,  corroborates  Mrs. 
McWhirter  upon  that  point  by  stating  that 
in  1881  plaintiff  made  a  violent  assault  upon 
defendant,  attempting  to  put  her  out  of  the 
bouse,  after  which  defendant  continued '  to 
occupy  the  same  room,  but  plaintiff  occupied 
a  differant  one.  When  plaintiff  left  her  de- 
fendant was  residing  in  their  house.  After- 
wards she  rented  it  for  $15  per  month,  until 
1885.  when,  by  plaintiff's  direction,  the  rent 
was  not  allow^  to  go  to  her  any  longer. 
The  evidence  shows  that  after  plaintiff's  de- 
parture in  1881  he  furnished  nothing  towards 
the  support  of  his  wife  and  their  tliree  minor 
children,  but  that  all  were  maintained,  and 
the  children  educated,  by  the  exertions  of  the 
wife  with  such  assistance  as  her  mother  gave 
her.  On  the  verdict  of  a  jury  a  decree  was 
rendered  granting  plaintiff  a  divorce,  and 
giving  to  him  the  custody  of  the  three  chil- 
dren. Plaintiff  charges  that  he  "is  a  bona 
fide  citizen  of  the  county  of  Bell,  state  of 
Texas,  and  has  been  for  more  than  six  mouths 
before  the  filing  of  this  petition." 

It  is  objected  that  the  court  erred  in  over- 
ruling defendant's  demurrer  to  the  petition, 
because  it  failed  to  charge  that  plaintiff  was 
an  actual  honajide  inhabitant  of  Bell  county, 
in  the  state  of  Texas.  Article  2862  of  our 
Bevised  Statute  directs  tliat"no  suit  for  di- 
vorce from  the  bonds  of  matrimony  shall  be 
maintained  in  the  courts  unless  the  petitioner 
for  such  divorce  shall  at  the  time  of  exhibit- 
ing liis  or  her  petition  be  an  actual  bona  flde 
inhabitant  of  the  state,  andsliall  have  resided 
in   the  county   where  the  suit  is  filed  six 


months  next  preceding  the  filing  of  the  suit." 
Plaintiff's  allegations  may  be  true,  and  he 
still  may  not  have  been  an  actual  bonafldt 
inhabitant  of  this  state  and  tesident  of  Bell 
connty  for  six  months  next  preceding  the  fil- 
ing of  his  petition  for  divorce.  Theallega- 
tions in  the  petition  are  not  the  equivalents 
of  the  facts  required  by  the  statute,  and  we 
think  the  demurrer  should  have  tteen  sus- 
tained. Even  if  the  allegations  in  this  re- 
spect had  been  sufficient,  we  do  not  think 
they  were  supported  by  the  evidence  which 
shows  that  plaintiff  resided  in  Central  Amer- 
ica from  1881  to  December,  1885,  and  again 
from  January,  1886,  until  October,  1887. 
It  is  shown  that  be  was  a  resident  of  Bell 
county  before  going  to  Central  America,  and 
there  is  some  evidence  that  be  never  intended 
to  permanently  abandon  his  domicile  in  this 
state.  We  do  not  think  that  a  temporary  ab- 
sence from  the  state  or  county  of  an  inhabit- 
ant of  the  state  during  the  six  months  next 
preceding  the  filing  of  his  petition  for  divorce 
would  affect  his  right  to  maintain  it.  We 
think,  however,  that  there  may  be  such  a 
residence  abroad,  without  the  loss  of  citizen- 
ship or  domicile  for  otlier  purposes,  as  will 
cause  the  provisions  of  the  statute  referred 
to  to  be  applicable,  and  deprive  the  party  o0k 
the  right  to  maintain  a  suit  for  divorce  in 
our  courts.  Plaintiff's  non-residence  was  of 
this  character,  and  when  it  was  developed  hj 
the  evidence  his  suit  ought  to  have  been  dis- 
missed. One  condition  to  which  a  party 
seeking  a  divorce  in  this  stale  is  subject  is 
that  he  must  reside  in  the  county  in  which 
be  brings  his  suit  for  the  six  months  next 
preceding  the  filing  of  his  petition.  The  fact 
that  he  was  at  some  previous  time  a  citizen 
and  actual  inhabitant  of  the  state,  and  for 
six  months  or  more  a  resident  of  the  county, 
in  no  manner  affects  the  question.  When 
the  facts  required  to  exist  by  our  statutes  are 
not  established  by  the  evidence  a  decree  of 
divorce  should  be  refused. 

We  think  the  special  exception  to  so  much 
of  the  petition  as  sets  out  the  religious  opin- 
ions of  defendant  and  her  mother  should  have 
been  sustained.  In  view  of  the  constitu- 
tional provisions  securing  to  "all  men  the 
right  to  worship  Almighty  God  according  to 
the  dictates  of  their  own  consciences,"  and 
asserting  that  "no  human  authority  ought  in 
any  case  whatever  to  control  or  interfere  with 
the  rights  of  conscience  in  matters  of  relig- 
ion," we  do  not  think  that  questions  as  to 
the  doctrines  or  practices  of  the  Sanctifica- 
tionists  ought  to  have  been  permitted  to  en- 
ter to  any  extent  into  the  trial,  and  on  ob- 
jection they  should  have  been  eliminated 
from  the  pleadings  and  the  evidence.  It  was 
defendant's  right  to  have  any  religious  be- 
lief, or  none,  as  best  suited  her.  If  her  con- 
duct as  a  wife  was  such  as  to  furnish  her 
husband  grounds  for  divorce,  the  acts  them- 
selves would  be  the  only  proper  subjects  of 
investigation,  without  any  regard  to  the  re- 
ligious connections  that  led  to  them.  If  her 
conduct  was  blameless,  it  was  useless  to  al- 
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legu  and  prove  that  her  religious  connectlonB 
inculcated  evil  views  and  practices. 

The  petition-  charged  ttiat  she  abandoned 
her  husband  for  more  than  three  jears  before 
he  fiied  his  suit.  It  was  not  necessary,  nor 
did  it  help  to  prove  the  essential  fact  of 
abandonment,  for  the  plaintiff  to  allege  and 
prove  that  the  religious  society  to  which  she 
was  attached  taught  and  believed  that  it  was 
sinful  for  her  to  live  with  him  because  she 
was  sanctifled  and  he  was  an  unbeliever.  It 
was  very  improper  to  admit  proof  of  other 
separations,  ur  of  a  single  one.  where  the  wife 
was  a  member  of  the  band  or  sect  and  the 
husband  was  an  unl)eliever.  The  plaintifiF 
wholly  failed  to  prove  that  his  wife  aban- 
doned him,  or  that  she  was  ever  guilty  to- 
wards him  of  excesses  or  cruel  treatment  of 
any  description.  It  on  the  contrary  shows 
that  he  was  first  unkind,  then  violent,  and 
that  he  afterwards  abandoned  both  her  and 
the  country.  -  For  years  he  seems  to  have  en- 
tirely omitted  to  contribute  to  the  support  of 
his  wife  or  children,  casting  that  burden 
upon  his  wife  entirely.  It  is  unnecessary 
for  us  now  to  express  an  opinion  upon  the 
effect  of  his  offer  by  letter  in  1883  to  resume 
his  marital  relations  with  defendant  if  she 
would  join  him  with  their  children  at  his 
then  residence  in  Central  America,  or  of  a 
similar  proposition  made  to  her  in  person  in 
1886.  It  seems  to  be  well  established  that 
"the  husband  has  the  right  to  decide  where 
the  matrimonial  domicile  shall  be,  and  if  he 
changes  his  residence,  and  the  wife  declines 
to  go  with  him,  she  thereby  deserts  him." 
1  Bish.  Mar.  &  Div.  §  788.  While  this  rule 
has  been  held  to  apply  to  emigration  to  a  for- 
eign government  as  well  as  a  sister  state, 
other  principles,  involving,  among  others, 
questions  of  health  and  conditions  <d  civiliza- 
tion, may  limit  its  application.  There  are 
many  places  to  which  the  wife  of  an  inhab- 
itant of  this  state  would  not  be  required  to 
change  her  domicile,  or  be  held  guilty  of 
the  desertion  of  her  husband,  so  as  to  entitle 
him  to  divorce  for  that  cause.  When  the 
other  elements  of  abandonment  exist,  and 
the  question  of  change  of  domicile  by  the  hus- 
band becomes  a  question,  the  defense  must 
be  put  on  that  ground,  when  its  merits  will 
be  determined  by  the  circumstances  of  the 
particular  case.  As  other  questions  control 
the  disposition  of  this  cause,  we  do  not  deem 
it  necessary  to  say  more  on  this  subject.    ■ 

The  parties  had,  when  the  suit  was 
brought,  a  son  aged  10  years,  and  two  daugh- 
ters, one  12  and  the  other  8  years  old.  For 
six  years  before  suit  was  brought  these  chil- 
dren had  been  maintained  by  their  deserted 
mother,  with  no  thought  or  care  from  their 
father,  so  far  as  the  record  discloses,  except 
to  send  them  a  half  barrel  of  oranges,  and  to 
allow  their  mother  during  part  of  the  time  to 
take  the  $15  per  month  which  the  rent  of 
their  homestead  brought,  of  which  he  de- 
prived her  two  years  before  he  brought  his 
suit.  At  the  time  of  the  trial  the  son  was  in 
the  state  of  Michigan,  to  which  place  plain- 


tiff had  recently  removed  him  without  the 
consent  of  his  mother.  The  two  daughters 
testified  at  the  trial  that  they  wanted  to  live 
with  their  mother,  and  not  with  their  father. 
The  father  proved  that  he  had  property  in 
Central  America  adequate  to  the  maintenance 
of  the  children.  The  mother  proved  tliat 
since  they  were  abandoned  to  her  in  1881  she 
had  maintained  and  educated  them,  and  could 
still  do  so.  The  court  gave  the  custody  of 
all  of  the  children  to  the  husband  by  an  order 
taking  immediate  effect  Article  2871  of  our 
Revised  Statutes  reads:  "The  courts  afore- 
said shall  have  power  in  all  cases  of  separa- 
tion between  man  and  wife  to  give  the  custody 
and  education  of  the  children  to  either  father 
or  mother,  as  to  the  said  court  shall  seem 
right  and  proper,  having  regard  to  the  pru- 
dence and  ability  of  the  parents,  and  the  age 
and  sex  of  tlie  child  or  children,  to  be  deter- 
mined and  decided  on  the  petition  of  eitlier 
party,  and  in  the  mean  time  to  issue  an  in- 
junction, or  make  any  order  that  the  safety 
and  well-being  of  any  such  children  may  re- 
quire." No  more  sacred  trust  or  graver  re- 
sponsibility can  be  devolved  npon  a  court 
tluin  the  duty  of  determining  which  one  of 
two  contending  parents  shall  have  control  of 
their  minor  children.  It  is  a  question  of  the 
welfare  of  the  child  rather  than  of  outrage  to 
the  affections  of  a  mother,  and  one  that 
should  be  solved  by  all  the  circumstances  and 
conditions  surroonding  the  parti  es  at  the  time 
the  fl  nai  orderahall  be  made.  Notwithstand- 
ing we  are  not  able  to  see  that  these  children 
should  have  been  forced  away  from  the 
mother,  who  alone,  but  willingly,  had  for  the 
past  six  years  maintained  and  protected  them, 
and  bestowed  upon  a  father  who  during  all 
of  these  years  had  abandoned  and  neglected 
them,  it  still  may  be  that  under  conditions 
that  will  exist  at  the  final  trial  of  this  cause 
it  may  be  obvious  to  the  court  that  it  should 
be  done.  The  judgment  is  reversed,  and 
cause  remanded. 


Melton  e.  Lewis  et  al. 

(Supreme  Court  of  Texas.    June  il,  1880.) 
Akswbs  bt  Garnishee— Injuitotion. 

1.  An  answer  by  a  garnishee  that  he  was  not 
Indebted  to  either  oi  the  debtors,  and  did  not  Imow 
any  one  who  was,  is  Insufflcieni,  and  a  Judgment 
against  the  garnishee  is  properly  rendered. 

3.  Plaintiff,  in  a  suit  to  restrain  a  sale  under  a 
indgmeut  against  him  as  garnishee,  alleged  that 
he  requested  one  of  the  jodgment  creditors  to 
wrlft  his  answer  to  tlie  garoishee  summons,  as  ha 
would  be  absent  from  the  term  of  court  at  which 
it  was  returnable,  but  ha  refused  to  do  so;  that  he 
then  employed  a  justice  of  the  peace,  stating  all 
the  facts,  under  which  a  snffloient  answer  could 
have  been  made,  who  drew  an  Insufficient  answer; 
that  judgment  was  rendered  against  liim  during  his 
absence  from  court,  of  which  he  had  no  notice  for 
about  five  months.  Held,  that  the  failure  to  make 
a  good  defense  as  shown  by  the  petition  was  due 
to  plaintiff's  negligence,  or  that  oi  bis  agents,  and 
cannot  be  made  a  ground  for  injunction. 

Appeal    from    district    court,    Coleman 
county. 
Bill  in  equity  filed  October  22, 1887,  by  O. 
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G.  Melton  against  W.  B.  Lewis  and  others, 
to  restrain  the  execution  of  a  judgment 
against  him  aa  garnishee,  and  the  sale  of  hia 
land  levied  upon  bj  virtue  of  an  execution 
issued  thereon.  A  writ  of  injunction  was 
granted.  Defendants,  on  March  23,  1888, 
moved  to  dissolve  the  same  and  dismiss  the 
suit  for  want  of  equity,  but  the  motion  to 
dissolve  was  overruled,  and  the  case  con- 
tinued until  March  9, 1889,  at  which  time 
the  demurrer  to  the  bill  was  sustained  and 
plaintiff  appeals. 

/.  P.  Ledbetter,  for  appellant  Bima  A 
Bnodgrast,  for  appellees. 

Statton,  G.  J.  Snodgrass  and  Wood- 
ward, having  recovered  a  judgment  against 
M.  M.  and  P.  M.  Whittington,  about  June 
16,  1887,  caused  a  writ  of  garnishment  to  be 
served  on  appellant,  requiring  him  to  answer 
as  to  his  indebtedness  to  either  of  the  Whit- 
tingtons,  and  as  to  all  other  matters  as  pro- 
vided by  statute  in  such  cases. 

Appellant  alleges  that  be  requested  Snod- 
grass to  write  his  answer,  which  be  refused 
to  do;  and  that  at  same  time  he  informed 
Snodgrass  "that  he  did  not  have  any  effects 
of  the  said  Whittingtons,  or  either  of  them, 
in  his  possession,  and  that  be  did  not  know 
of  any  other  person  who  did  have  any  effects 
or  credits  of  said  parties  in  their  possession;" 
and  that  he  informed  Snodgrass  he  would  be 
absent  at  the  next  term  of  court  at  which  he 
would  be  required  to  answer.  From  the 
averments  it  may  be  inferred  that  Snodgrass 
at  one  time  may  have  agreed  to  write  the  an- 
swer, but  it  is  expressly  averred  that  he  sub- 
sequently refused  to  do  so,  and  informed  ap- 
pellant that  be  could  write  the  answer  him- 
self, and  told  him  what  be  thought  would  be 
a  sufiicient  answer.  Appellant,  however,  al- 
leges that  not  being  a  lawyer  himself,  and 
doubting  bis  ability  to  make  a  proper  answer, 
oil  tlie  same  day  Snodgrass  refused  to  write 
it,  he  employed  another  lawyer  and  a  justice 
uf  the  peace  to  assist  him  tu  make  out  his  an- 
swer, and  that  he  made  a  full  statement  to 
the  justice  of  the  facts,  under  which  a  sufiB- 
cient  answer  might  have  been  drawn;  that 
the  Justice  drew  his  answer,  wliich  he  signed, 
made  affidavit  to,  and  filed,  believing  it  to  be 
sufficient.  The  answer  was:  "I  am  not  in- 
debted to  the  above  named  M.  M.  Whitting- 
ton or  P.  M.  Whittington,  nor  do  I  know  of 
any  one  who  is  indebted  to  them."  Tliis  an- 
swer being  insufficient,  on  the  27th  June. 
1887,  a  judgment  was  rendered  against  Hm, 
be  not  being  present  at  that  term,  and  of  this 
be  alleges  he  had  no  notice  until  the  4th  day 
of  Octuber  following.  The  petition  contains 
averments  of  fact  whicli,  if  true  and  set  up 
in  the  answer,  would  have  relieved  appellant 
from  liability  as  garnishee.  An  execution 
having  issued  against  him,  and  been  levied 
on  his  property,  the  purpose  of  this  proceed- 
ing is  to  enjoin  a  sale  under  the  levy  made. 
On  March  24, 1888,  the  court  overruled  a  mo- 
tion to  dissolve  the  injunction  that  bad  been 
granted,  but  on  March  9, 1889,  sustained  a 


general  demurrer  to  the  bill,  and,  appellant 
declining  to  amend,  the  injunction  was  dis- 
solved, and  the  bill  dismissed,  and  from  that 
ruling  this  appeal  is  prosecuted. 

It  is  insisted  that  the  court  erred  in  acting 
on  a  general  demurrer  at  a  term  subsequent 
to  that  at  which  it  had  refused  to  dissolve 
the  injunction  on  motion.  There  was  no  er- 
ror in  this.  If  the  bill  stated  no  grounds  on 
which  the  relief  sought  could  be  legally  ren- 
dered, it  would  have  been  folly  for  the  court 
to  have  heaid  proof  upon  them.  The  answer 
to  the  writ  of  garnishment  was  insufficient, 
and  a  judgment  was  properly  rendered  against 
appellant  on  it.  Appellant  shows  that  he 
might  truly  have  mule  an  answer  that  would 
have  protected  him,  but  his  failure  to  do  so 
is  attributable  to  his  own  want  of  proper  care 
and  diligence,  or  to  such  failure  on  the  part 
of  the  persons  employed  by  him.  He  was 
not  misled  by  the  opposite  parties,  nor  in  any 
manner  induced  by  them  to  omit  the  doing 
of  that  which  the  writ  commanded  him  to  do. 

That  he  did  not  rely  upon  Snodgrass  is 
made  clear  by  the  fact  that  he  expressly  avers 
that  he  refused,  and  that  he  employed  an- 
other attorney  and  a  justice  of  tiie  peace  to 
prepare  his  answer.  No  provision  was  made 
nor  ground  for  belief  given  that  the  hearing 
on  hia  answer  would  be  postponed  until  his 
return,  and  after  his  returuj  so  far  as  the 
record  shows,  he  gave  no  further  attention  to 
the  matter  until  after  more  than  one  term  of 
the  court  had  passed  after  the  judgment  was 
rendered  against  him.  It  is  not  enough  that 
he  may  have  had  a  good  defense  to  the  gar- 
nishment proceeding;  but  it  was  incumbent 
on  him  to  present  it,  and  having  failed  to  do 
so,  witliout  fault  of  appellees,  or.  the  exist- 
ence of  some  fact  which  prevented  his  so  do- 
ing, he  cannot  make  his  own  negligence  a 
ground  for  injunction.  There  is  no  error  in 
the  judgment,  and  it  will  be  affirmed. 


DniHITT  t).  ROBBIKB. 

{.Swpreme  Court  of  Texas.    June  S5, 1889.) 

DcsBss— Evidence  — lysTRCOTioNS—CauioB  or 
Vbnub. 
1.  Plaintiff  havlnr  received  money  ont  of 
which  he  had  promised  to  pay  a  debt  to  defendant, 
persuaded  the  latter  to  aocompany  Mm  to  a  cer- 
tain place,  and  persisted,  against  defendant's 
wishes,  in  going  by  a  particular  route  which  was 
much  lurtber  than  by  the  direct  road.  He  opposed 
defendant's  son's  gomg,  but  finally  assented  there- 
to. He  also  opposed  defendant's  taking  his  pistol, 
which  was  In  good  condition,  but  defendant  took 
it.  Plaintiff  testified  that  he  took  the  money, 
which  was  in  an  envelope,  at  defendant's  sugges- 
tion, bnt  defendant  denied  this,  and  disclaimed 
all  knowledge  that  plalnUft  took  the  money.  In 
the  evening  defendant  endeavored  to  overtake 
two  men  in  the  road,  bat  they  disappeared,  and 
defendant  expressed  apprehension  at  their  con- 
duct. Plaintiff  then  asked  defendant  U  he  knew 
that  one  J.  had  written  a  letter  to  one  8.  that 
he  (J.)  "would  get  him,"  (defendant.)  After 
camping  two  armed  men  rode  up,  when  defendant 
went  to  the  hack  to  get  his  pistol,  and  found 
it  out  of  order.  Plaintiff  had  just  before  this 
been  at  the  hack  for  some  moments.  One  of 
the  men  then  demanded  95,000  from  defendant, 
saying  that  he  haa  swindled  J.,  and  that  they 
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woald  kill  him  nnleu  he  paid  that  inm.  Plalntifl 
then  whispered  to  defendant,  "  Here  is  that  money, 
and  if  yoQ  want  to  nae  it  do  so. "  He  testified  that 
defendant  told  liim  to  bring  it;  that  he  brought 
the  enveloiie  containliw  it;  which  wa*  seized 
simnitaneoasly  by  both  defendant  and  the  robber. 
Defendant  then  insisted  that  the  money  shonld  be 
oounted,  bat  the  robbers  refused,  took  it,  and 
rode  awav.  It  appeared  that  J.  had  no  ill-will 
towards  defendant,  had  not  written  the  letter 
mentioned,  and  had  authorized  no  one  to  demand 
tS,000  from  defendant.  8.  testified  that  he  had 
not  told  plaintiff  that  he  had  received'such  a  letter 
from  J.  The  camp  was  selected  by  plaintiit, 
against  defendant's  wishes.  Held,  that  the  cir- 
cumstances showed  such  a  partioitMition  by  plain- 
tilt  in  the  restraint  practiced  on  defendant  as  to 
preclude  reoovery  tor  the  money  alleged  to  have 
been  loaned. 

2.  FlaintiS  testified  that  the  envelope  origi- 
nally contained  C3,fl88.28,  and  that  he  had  previous- 
ly paid  oat  of  it  $160  to  defendant.  He  had  also 
paid  to  others  tS6  on  the  morning  he  started,  but 
he  testified  that  there  was  exactly  $3,5(10  in  the 
envelope.  He  admitted  that  defendant  could  not 
liave  known  how  much  there  was.  Held,  that  a 
verdict  for  pladntiS  for  $3,500  conld  not  be  sus- 
taiaed,  because  it  did  not  suiBoiently  appear  that 
he  loaned  defendant  that  sum. 

8.  In  an  action  for  the  money  alleged  to  have 
been  loaned,  the  issue  being  as  to  whether  it  was 
10  locmed,  and  that  defendant  incurred  the  obliga- 
tion while  under  duress  caused  liy  plaintiff,  evi- 
dence to  contradict  irrelevant  statements  made 
by  plaintifl  on  cross-examination  aa  to  whether 
he  had  atated  out  of  court  that  no  person  knew 
prior  to  the  alleged  duress  that  he  had  tlie  money 
with  him  except  himself  and  wife,  is  inadmissible 
to  impeach  him. 

4.  In  such  case  it  was  proper  to  oharge  that  if 
plaintill  participated  in  the  assault  on  defendant, 
or  previously  knew  of  the  contemplated  assault, 
ana  entered  into- a  conspiracy  to  have  the  assault 
committed,  with  a  view  of  extorting  money  from 
defendant,  he  could  not  recover,  and  to  refuse  to 
charge  that  if  the  obligation  was  incurred  by  de- 
fendant while  under  duress  it  vros  void,  regardless 
of  plaintiff's  participation  therein. 

5.  The  fact  that  an  order  ctianging  the  place 
of  venue  to  another  court  recites  that  the  motion 
for  change  waa  made  by  one  party,  when  it  was 
actnally  made  by  the  other,  does  not  affect  the 
latter  oonrt's  jurisdiction. 

Commissioners'  dectsion.  Appeal  from  dis- 
trict court,  Travis  county. 

Action  by  J  K.  Kobbins  against  the  estate 
of  J.  J.  Dimmitt,  deceased,  on  a  money  de- 
mand. Judgment  for  piatntifF,  and  defendant 
i4>peals. 

Sneed  <£  Terrell  and  Hughes  A  Key,  for 
appellant.  Walton,  Hill  A  Walton,  for  ap- 
pellee. 

HoBBT,  J.  We  have  been  unable  to  find 
in  our  researcties  among  the  great  multitude 
of  reported  civil  causes  any  case  which  in  its 
facts  is  similar  to  this.  Tlie  suit  was  brought 
by  the  appellee,  plaintifl  below,  on  the  9tb 
of  August,  1877.  against  J.  J.  Dimmitt,  to 
to  recover  $2,500  alleged  to  have  been  loaned 
byappellee  to  Dimmitt.  Dimmittdenied  the 
indebtedness,  and  alleged  that  if  he  ever 
agreed  or  promised  to  pay  said  sum  he  was 
in  duress  at  the  time,  and  held  in  unlawful 
custody,  and  In  great  fear  of  serious  bodily 
injury,  and  of  losing  his  life,  by  two  men  to 
bim  unknown,  who,  armed  with  deadly 
weapons,  were  ttireatening  to  kill  him,  and 
were  making  an  unlawful  and  violent  assault 
npon  bim;  that  by  reason  of  such  duress. 


tbreitts,  and  violence  he  was  put  in  great 
fear  of  personal  injury  and  of  death,  and  his 
will  and  volition  destroyed,  and  he  rendered 
incapable  of  entering  into  a  valid  contract  or 
making  a  binding  promise;  (2)  that  if  he 
ever  undertook,  promised,  or  agreed  to  pay 
plaintifl  any  money,  which  is  denied,  he  was 
at  the  time  in  duress,  and  held  in  unlawful 
custody,  and  in  great  fear  of  losing  bis  life, 
by  two  men  to  defendant  unknown  and  by 
plaintiff;  that  with  the  knowledge,  consent, 
and  approval  of  plaintifl,  and  by  his  procure- 
ment, and  at  his  instigation,  said  two  men,  to 
defendant  unknown,  made  an  assault  upon 
him  with  deadly  weapons,  and  threatened  to 
take  his  life  unless  he  paid  them  a  large  sum 
of  money,  and  put  him  in  duress,  and  great 
fear  of  losing  his  life,  and  of  serious  hodily 
injury;  that,  while  said  two  men  were  as- 
saulting defendant  and  holding  him  in  duress 
and  unlawful  custody,  plaintiff  handed  them 
an  envelope  or  package,  pretending  that  it 
contained  $2,500  in  money,  and  pretending 
that  lie  was  paying  it  as  a  ransom  to  secure 
tlie  release  of  defendant,  when  in  truth  and 
in  fact  it  did  not  contain  any  such  sum  of 
money,  and  waa  not  th  gooil  faith  given  by 
plaintifl  as  a  ransom  for  defendant,  but  was 
given  to  plaintifl's  confederates  and  co-con- 
spiraturs,  who  were  assisting  plaintiff  in  his 
wrongful  and  fraudulent  efforts  to  impose 
upon  and  deceive  defendant  and  make  him 
believe  that  he  had  been  attacked  by  robbers, 
unknown  to  plaintifl,  and  that  plaintifl  had 
actually  and  through  proper  motives  given 
them  $2,500  as  a  ransom  for  defendant's  life; 
that  the  said  acts  of  plaintiff  and  his  confed- 
erates, the  said  two  men  to  defendant  un- 
known, were  done  and  committed  by  pre- 
vious agreement  and  understanding  entered 
into  by  and  between  them  for  the  wiclied. 
wrou^ul,  and  fraudulent  purpose  of  impos- 
ing upon  and  deceiving  defendant,  and  caus- 
ing it  to  appear,  and  him  to  believe,  that  he 
had  in  fact  been  assailed  by  robbers,  without 
the  knowledge  and  consent  of  plaintifl,  and 
that  plaintiff  bad  paid  $2,500  to  ransom  him, 
and  thereby  to  enable  plaintiff  to  demand 
and  receive  from  defendant  said  sum  of 
$2,500.  Wherefore  defendant  says  that 
plaintifl,  being  a  confederate  of  and  a  con- 
spirator with  said  two  unknown  men  and 
pretended  robbers,  is  not  entitled  to  recover 
upon  any  promise,  direct  or  implied,  which 
defendant  may  then  and  there  have  made. 
The  plaintifl  fiobbins  filed  a  motion  for  a 
change  of  venue  on  July  19,  1881,  sworn  to 
in  December,  1881,  upon  the  ground  that 
there  existed  so  great  a  prejudice  against  him 
in  Williamson  county  ^liat  he  could  not  ot>- 
tain  a  fair  trial  of  the  cause,  etc.  The  cause 
was  transferred  to  Travis  county  by  order  of 
the  court,  the  order  reciting  that  it  was 
made  on  motion  of  the  defendant.  On  April 
15,  1884,  a  motion  was  filed  in  the  district 
court  of  Travis  county  to  strike  the  cause 
from  the  docket,  because  it  appeared  to  have 
been  changed  from  Williamson  to  Travis,  on 
motion  of  defendant,  when  in  tact  no  suoh 
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motion  was  made  by  him.  This  motion  was 
accompanied  by  afiSdavits  verifying  tlie  fact 
stated  in  the  motion.  On  March  16.  1885, 
plaintiff  filed  first  amended  original  petition, 
aliening  the  death  of  defendant  J.  J  Dim- 
mitt,  and  that  Mrs.  M.  L.  Dimmitt  was  his 
sunriving  wife,  nnd  bad  qualified  to  admin- 
ister the  community  estate  of  said  J.J.  Dim- 
mitt and  lierself ,  and  making  her  a  party  de- 
fendant lierein,  and  in  addition  to  the  prayer 
of  the  original  petition  prayed  for  judgment 
against  sidd  community  estate,  and  for  inter- 
est after  demand,  and  for  general  and  special 
relief.  Mrs.  M.  L.  Dimmitt  answered  by 
generHl  denial,  and  by  adopting  the  answer 
of  J.  J.  Dimmitt.  She  also  pleaded  the  statute 
of  limitations,  by  exception  and  plea,  to  any 
recoyery  of  interest  ^or  more  than  two  years 
prior  to  the  filing  of  the  amended  petition. 
The  district  judge  being  disqualified,  and 
also  the  special  judge,  who  had  been  pre- 
viously appointed,  Hon.  A.  H.  Graham  was 
duly  appointed,  and  qualiflod  as  special  judge 
to  try  the  cause,  and  on  the  25th,  26th,  27th, 
28tb,  and  30th  March.  1885,  the  cause  was 
tried,  which  resulted  in  a  verdict  and  judg- 
ment for  plaintiff  Bobbins  for  the  sum  of 
92,500  principal,  and  81,528.21  interest 
thereon  from  August  9,  1877,  aggregating 
the  sum  of  $4,028.21,  with  interest  from  the 
date  of  Judgment  at  8  per  cent.,  which  was 
decreed  to  be  a  valid  claim  against  the  com- 
munity estate  of  J.  J.  Dimmitt.  From  this 
judgment  this  appeal  is  prosecuted,  upon  15 
assignments  of  error  which  we  do  not  think 
it  necessary  to  consider  seriatim. 

The  first  and  second  assignments  complain 
of  the  refusal  of  the  court  to  strike  the  cause 
from  the  docket  of  the  district  court  of  Travis 
county,  because  it  appeared  that  the  order  of 
the  district  court  of  Williamson  county,  re- 
citing that  the  change  of  venue  was  made  on 
motion  of  the  defendant,  was  not  true  in 
fact,  the  defendant  not  having  made  such 
motion.  The  order  of  the  district  court  of 
Williamson  county,  changing  the  venue, 
clothed  the  district  court  of  Travis  county 
with  jurisdiction,  unless  it  appeared  that  this 
order  was  not  predicated  upon  some  one  or 
more  of  the  statutory  grounds  authorizing  the 
change  to  be  made.  The  recital  in  the  order 
of  the  court,  that  It  was  upon  motion  of  the 
defendant,  might  have  been  stricken  out,  and 
still  the  district  court  of  Travis  county  would 
have  had  jurisdiction.  The  original  papers 
transferred,  disclosed  the  fact  that  its  juris- 
diction attached  upon  the  motion  of  the  plain- 
tiff, supported  by  proper  affidavit,  as  provid- 
ed by  the  statute.  If  there  was  no  power  in 
the  district  court  of  ^Williamson  county  to 
make  the  order,  it  is  not  shown  by  the  motion, 
or  the  assignments,  or  any  bill  of  exceptions 
taken  at  the  time  to  the  order  changing  the 
venue. 

During  the  progress  of  the  trial  Bobbins 
was  asked,  upon  cross-examination  by  de- 
fendant's counsel,  if  he  had  not  stated  out  of 
court  to  one  David  McFaddin  and  one  J.  N. 
McFaddin  "that  no  person  knew  prior  to  the 


robbery  that  you  had  the  82,500  in  money 
along  with  you  except  you  and  your  wife;"  to 
whiich  the  witness  replied  that  "he  did  not 
tell  McFaddin  that  nobody  knew  he  had  this 
money  but  himself  and  wife,  and  knew  ex- 
actly what  he  told  McFaddin,"  etc.  He  was 
also  asked  if  he  had  not  made  a  similar  state- 
ment to  John  McFaddin,  to  which  he  replied 
that  if  he  said  anything  to  said  John  Mc- 
Faddin "it  was  likely  that  he  had  told  him 
that  no  one  else  except  his  wife  knew  that  be 
had  taken  the  money  along  with  him."  The 
depositions  of  three  parties  were  then  offered 
by  the  defendant,  to  the  effect  that  "Bobbina 
had  about  10  days  or  two  weeks  after  the 
robbery  said  to  them  that  he  had  about  82.500 
with  him  on  the  trip;  that  no  person  knew 
prior  to  the  robbery  that  he  had  the  money 
with  him  except  his  wife."  To  the  intro- 
duction of  this  evidence  by  the  defendant  the 
plaintiff's  counsel  objected,  on  the  ground 
that  the  matter  of  fact  involved  in  the  sup- 
posed contradiction  was  immaterial,  and  that 
plaintiffs  testimony  could  not  be  impeached 
in  the  manner  indicated.  The  objection  was 
sustained,  and  defendant  assigns  the  ruling 
as  error.  Applying  the  strict  rule3  of  law 
regulating  the  cross-examination  of  a  witness, 
we  cannot  say  that  the  court  erred  in  the  ex- 
clusion of  the  testimony  offered.  It  seems  to 
be  a  well-settled  principle  that  a  witness  can- 
not be  cross-examined  as  to  any  fact  which 
is  collateral  and  irrelevant  to  the  issue,  mere- 
ly for  the  purpose  of  contradicting  the  wit- 
ness. 1  Greenl.  £v.  §  449,  and  cases  cited. 
The  issue  to  be  tried  in  this  case  was  whether 
Bobbins  loaned  the  sum  of  82,500  to  Dimmitt 
as  claimed  by  him.  and  whether,  as  alleged. 
Bobbins  was  in  any  manner  connected  with, 
or  instrumental  in,  putting  Dimmitt  in  a 
state  of  duress  and  illegal  constraint,  and  in 
which  condition  Dimmitt  contracted  the  ob- 
ligation as  pleaded  in  the  answer.  The  fact 
that  Bobbins  did  or  did  not  state  to  David 
McFaddin  and  J  17  McFaddin  that  no  one 
except  his  wife  knew  that  be  had  the  money 
along  with  him  would  not  have  contributed 
in  any  degree  to  prove  or  disprove  either  of 
these  issues,  and  consequently  it  was  a  fact 
collateral  and  irrelevant  to  the  issue  being 
tried. 

The  charge  of  the  court,  we  think,  con- 
tained a  correct  presentation  of  the  law  ap- 
plicable to  the  facts  of  the  case,  and  it  is  not 
justly  obnoxious  to  the  many  criticisms  pre- 
sented for  our  consideration  in  the  several  as- 
aignments  relied  upon.  Duress  was  correctly 
defined  by  the  court  to  be  "an  actual  or 
tlireateued  violence,  or  illegal  restraint  of  a 
man's  person,  to  compel  him  to  enter  into  a 
contract,  or  to  do  some  act  which,  in  the  ab- 
sence of  such  violence  or  restraint,  might  be 
valid  or  legally  effective."  The  jury  were 
then  instructed  tliat  "if  Dimmitt  was  as- 
saulted by  armed  men,  who  by  a  display  of 
weapons,  and  by  threats  and  other  acts,  such 
as  would  naturally  operate  on  a  person  of  or- 
dinary firmness  to  inspire  apprehension  of 
great  bodily  injury,  and  was  thus  intimidated 
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and  coerced  to  comply  with  the  illegal  de- 
mands, be  (D.)  was,  under  each  circtim- 
Btancee,  in  duress,  and  as  to  any  one  respon- 
sible in  any  degree  for  such  acts  of  violence 
and  illegal  restraint,  or  engaged  in  aiding  and 
abetting  in  such  intimidation  and  coercion, 
he  was  deprived  of  ail  power  to  make  any 
valid,  binding  contract,  or  incur  any  legal 
obligation  by  his  agreement  or  acts."  This 
was  followed  by  the  instruction  "that  if 
Dimmitt  was  in  such  a  state  of  duress,  and 
called  on  Bobbins  to  advance  for  him  the 
moneyto  meet  the  demands  of  bis  assailants, 
or  accepted  or  authorized  plaintiff's  offer  of 
money  for  that  purpose,  and  that  plaintiff  did 
advance  the  money,  and  the  jury  found  that 
plaintiff  had  previous  knowledge  of  the  con- 
templated attack  on  D.,  or  had  any  share  or 
complicity  in  it,  or  aided  or  abetted  the  as- 
sailants at  or  iMfure  the  time,  they  would  find 
for  the  dfifendant."  The  jury  were  also  told 
"if  they  believed  plaintiff  had,  nrior  to  the 
time  of  the  assault  upon  D.,  entered  into  any 
conspiracy  or  understanding  with  others  for 
the  purpose  of  having  D.  assaulted,  and  put- 
ting him  in  fear  of  great  bodily  injury  or 
death,  with  a  view  to  extorting  money  from 
him.  and  that  in  pursuance  thereof  D.  was  so 
assaulted,  etc..  and  plaintiff  furnished  D.  with 
the  $2,500,  or  any  sum,  to  pay  the  assailants, 
and  D.  accepted  it  under  the  belief  that  it 
was  necessary  to  save  his  life,  or  to  prevent 
serious  bodily  injury,  then,  in  that  event, 
plaintiff  could  not  recover. "  The  effect  of  the 
proposition  contonded  for  by  the  appellant  is 
that  if  tbe  obligation  was  contracted  by  D. 
while  assailed  by  parties  threatening  to  do 
him  serious  bodily  injury,  or  to  take  his  life, 
that  he  was  incapable  of  exercising  his  free 
agency,  his  power  of  withholding  his  assent 
was  destroyed,  and  the  obligation  contracted 
was  void,  regardless  of  the  fact  of  any  partic- 
ipation in  or  knowledge  of  the  circumstances 
upon  the  part  of  the  plaintiff  which  resulted 
in  this  condition  or  stnle  of  duress. 

In  treating  of  the  elementary  rules  govern- 
ing contracts,  and  discussing  one  of  the  es- 
sential elements  in  a  contract  or  obligation, 
that  of  tbe  consent  of  the  party,  or  his  want 
of  liberty,  it  is  said  by  Pothier,  Obligations, 
(volume  1.  p.  115,  side  page  21:)  "When  the 
vicdence  is  committed  by  the  person  with 
whom  I  contract,  or  by  his  participation,  the 
agreement  is  not  binding,  either  by  the  civil 
law  or  even  by  tbe  law  of  nature;  for,  sup- 
posing that  there  resulted  any  obligation  from 
me  to  yon  in  consequence  of  my  consent  ex- 
torted by  violence,  the  injustice  committed  by 
you  in  exercising  that  violence  obliges  you  to 
indemnify  me  for  tbe  injury  which  1  suffer  by 
it,  and  that  indemnity  consists  in  discharg- 
ing me  from  the  obligation  which  you  have 
obliged  me  to  contract. "  Conti  n  u  i  ng,  he  says : 
"When  the  violence  is  exercised  against  me 
by  a  third  person  without  the  participation 
of  him  with  whom  the  contract  is  made,  the 
civil  law  does  not  on  that  account  withhold 
that  assistance  from  me;  it  rescinds  all  obli- 
gstlons  contracted  by  violence,  from  whom- 
v.l2s.w.no.&— 7 


soever  the  violence  may  proceed."  And  he 
quotes  Grotius  as  maintaining  that  in  the 
case  last  cited  it  is  only  by  the  authority 
of  the  civil  law  that  a  rescission  can  lie  had 
of  that  which  by  the  rules  of  the  natural  law 
would  be  binding.  On  the  other  hand,  Puf- 
fendorf  :ind  Brabenence  he  cites  as  holding 
that  even  by  the  rules  of  natural  law,  when 
a  contract  is  the  result  of  violence,  it  is  not 
obligatory,  though  the  other  party  was  not 
concerned  in  the  violence.  But  an  exception 
to  the  rule,  that  consent  extorted  by  violence 
is  not  sulHcient  to  support  a  valid  obligation 
of  giving  or  doing  anything  we  promise,  is 
mentioned  in  the  case  "where  an  obligation, 
though  contracted  under  the  impression  of 
fear,  arising  from  violence,  is,  notwithstand- 
ing, valid;  that  is,  when  I  promise  some- 
thing to  a  person  for%>ming  to  my  assist- 
ance and  delivering  me  from  tbe  violence 
which  is  exercised  against  me.  For  instance, 
if,  being  attacked  by  robbers,  I  descry  a  per- 
son to  whom  I  promise  a  sum  of  money 
for  delivering  me  out  of  their  hands.  This 
obligation,  though  contracted  under  an  im- 
pression of  the  fear  of  death,  is  valid."  Such 
we  understand  to  be  the  correct  rule,  and 
we  are  of  opinion  that  tbe  instructions  re- 
quested were  property  refused,  and  those 
given  by  the. court  embodied  the  correct  prin- 
ciples of  law  applicable  to  the  facts  of  the  case. 
The  facts  of  the  case  show  that  on  July  2, 
1877,  Bobbins  was  and  had  been  imlebted  to 
Dimmitt  in  the  sum  of  82,500;  that  Dimmitt 
was  urging  a  settlement  of  this  debt ;  that  B. 
had  given  D.  to  understand  that  when  be 
realized  money  from  the  sale  of  some  cattle 
he  would  settle  it.  Bobbins  received  tbe 
money  he  was  expecting  from  this  source, 
and  it  was  paid  to  him  at  Austin,  (the  sum 
of  $2,688.25.)  With  this  amount  lie  re- 
turned to  his  home  near  Georgetown,  where 
both  parties  lived.  Bobbins  was  residing 
upon  a  place  owned  by  Dimmitt,  for  which 
he  was  paying  him  rent.  This  place  was  for- 
merly owned  by  one  Jim  Smith.  It  appears 
to  have  been  sold  at  forced  sale,  and  Dimmitt 
became  the  purchaser.  The  parties  had  been 
contemplating  a  trip  to  Coryell  county  for 
the  purpose  of  examining  a  tract  of  land  there 
owned  by  Dimmitt,  for  which  Bobbins  was 
expecting  to  exchange  land  owned  by  him  in 
Williamson  county.  When  Bobbins  returned 
from  Austin  with  the  money  referred  to, 
which  was  on  the  Saturday  preceding  the 
Monday  they  were  to  start  on  the  trip,  he 
went  to  Dirauiitl's  place  on  the  opposito  side 
of  the  town,  and  urged  that  they  should 
start  on  the  trip  to  Ouryell  county  on  tbe 
next  Monday.  To  this  proposition  Dimmitt 
objected,  because  his  Wife  was  absent,  and  it 
would  require  some  time  to  get  some  person 
to  remain  with  his  children  and  take  charge 
of  hit  house.  Bobbins  insisted  that  if  they 
did  not  start  on  Monday  he  would  not  go  at 
all.  Dimmitt  finally  agreed  to  go.  There 
was  some  controversy  between  them  as  to 
the  route  to  be  traveled,  Dimmitt  desiring  to 
I  go  by  Liberty  Ulll  to  see  a  tract  of  land 
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owned  by  him,  and  Bobbins  insisted  on  going 
bj  a  place  known  as  "Youngsport,"  assign- 
ing as  a  reason  ttiat  he  desired  to  see  a  Dr. 
Bunnels  at  that  point  for  the  purpose  of  ob- 
taining some  eye-water,  he  being  afflicted 
with  surae  affection  of  the  eye.  He  was  also 
then  just  recovering  from  pneumonia,  and 
not  physically  robust.  Just  before  starting 
from  Georgetown  on  Monday  morning,  July 
2.  1877,  Dimmltt's  son,  a  boy  12  or  15  years 
old,  insisted  on  being  allowed  to  go  on  the 
trip.  Bobbins  was  rather  opposed  to  his 
going,  but  finally  assented.  It  was  discov- 
ered by  Diramitt  at  this  juncture  that  he  had 
left  bis  pistol  and  shotgun  at  home,  and  he 
proposed  to  send  his  son  back  for  them. 
Bobbins  expressed  the  opinion  that  there  was 
no  occnsion  to  take  arms  with  them.  Dim- 
mitt,  however,  sent4or  and  obtained  his  pis- 
tol, which  the  evidence  shows  had  been  long 
used  about  his  place  for  the  purpose  of  kill- 
ing stock,  and  was  in  excellent  and  reliable 
condition.  Before  starting  Dimmitt  told 
Bobbins  he  must  have  9150  to  make  a  pay- 
ment to  some  one  then  pressing  him  for  that 
amount.  Bobbins,  it  appears,  then  went 
back  to  his  bouse,  and,  as  he  says,  got  from 
the  en volope  containing  the  money,  $2,688.28, 
be  had  received  at  Austin,  the  sum  of  8150, 
which  he  paid  to  Dimmitt.  It  is  also  in 
proof  that  JHst  before  starting  Bobbins  also 
paid  Bucker  and  Hodges,  to  whom  he  was  in- 
debted the  sum  of  855.  Bobbins  says  this 
money  brought  from  Austin  was  all  the 
money  he  had  with  him.  He  says  that  upon 
paying  D.  the  8150  Dimmitt  suggested  that 
it  would  be  unsafe  to  leave  the  money  he  had 
collected  at  Austin  at  home,  whereupon  he 
returned  again  home,  and  got  the  envelope 
which  he  testifies  then  contained  exactly 
82,500  after  the  payment  of  8150  to  D.,  and 
he  put  it  in  the  hack. 

There  is  a  conflict  in  the  evidence  here  be- 
tween Dimmitt  and  Bobbins,  the  former  deny- 
ing that  he  had  any  knowledge  whatever  of 
the  fact  that  Bobbins  had  82,500  in  the  hack. 
The  road  traveled  by  the  parties  was  in  op- 
position to  the  wishes  of  Dimmitt.  Bobbins 
insisted  upon  it,  and  Dimmitt  acceded.  It 
was  shown  by  the  evidence  to  be  seven  or 
eight  miles  further  by  the  route  traveled  to 
Youngsport,  the  locality  Bobbins  insisted 
upon  going  to,  than  by  the  direct  public  road 
to  the  same  point.  In  the  evening,  and  a 
sliurt  time  before  reaching  the  place  where 
the  parties  camped,  two  men  .were  seen  by 
Dimmitt,  wlio  was  driving,  some  distance 
off,  and  near  a  deserted  house.  When  D. 
saw  them,  being  uncertain  as  to  the  road 
they  were  in,  he  attempted,  by  driving  fast- 
er, to  overtake  them,  but  tlie  men,  who 
were  dismounted,  hurriedly  saddled,  and 
mounted  their  horses,  and  disappeared. 
Dimmitt  referred  to  the  peculiar  conduct  of 
the  men,  and  expressed  to  Bobbins  his  appre- 
hensions as  to  their  meaning.  At  this  junct- 
ure Bobbins  asked  D.  "if  he  knew  that  Jim 
Smith  had  written  a  letter  to  one  Joel  Ster- 
ling, at  Georgetown,  stating  that  he  would 


get  him,  (D.)"  Dimmitt  replied  that  he  bad 
nut,  and  asked  Bobbins  "when  be  bad  heard 
it;"  to  which  the  latter  said,  "About  six 
months  since."  After  the  parties  had 
camped  that  night  two  armed  men  rode  up. 
Dimmitt  became  uneasy  and  went  to  the 
hack  to  get  his  pistol,  which  he  found  was 
for  the  first  time,  as  far  as  the  evidence 
shows,  in  many  years,  out  of  order,  and  that 
it  could  not  be  used.  Just  before  this,  it 
seems.  Bobbins  had  gone  to  the  hack,  and 
remained  some  moments.  He  testified  he 
was  transferring  the  money  he  had  put  in 
his  saddle-bags  to  the  hack-box,  at  D.'s  sug- 
gestion. The  witness  Glide  (D.'s  son)  states 
that  "Bobbins  had  asked  D.  if  he  could  put 
his  things  in  the  hack-box,"  and  that  Bob- 
bins went  to  the  hack  and  dropped  an  envel- 
ope in  the  hack-box.  He  did  not  see  B.  put 
anything  else  in  the  box.  Dimmitt  referred 
the  men  who  had  ridden  up  and  requested 
supper  to  a  house  a  short  distance  off,  but 
they  declined  to  go.  About  that  time  Bob- 
bins proposed  to  make  some  coffee  for  them. 
These  men  then  hitched  their  horses,  and,  as 
Bobbins  and  Dimmitt's  son  were  preparing 
the  supper,  the  smaller  of  the  two  men,  with 
an  oath,  commanded  Dimmitt  to  throw  up  his 
hands,  and  demanded  85,000  from  him,  say- 
ing that  he  (D.)  had  swindled  Jim  Smith, 
and  that  unless  he  paid  that  sum  they  would 
kill  him.  D.  told  them  he  did  not  have  it. 
B.  told  them  he  and  D.  did  not  have  it,  but 
the  small  robber  replied  to  D.  that  they 
would  take  his  life  if  be  did  not  pay  that 
amount..  Dimmitt  told  them  he  had  only 
about  835,  and  drew  his  purse  and  handed  it 
to  the  robber,  who  threw  it  upon  the  ground 
and  told  him  that  85,000  was  what  they 
wanted.  Bobbins,  in  the  mean  time,  started 
towards  Dimmitt,  and  told  the  robbers  (so  he 
testifies)  that  D.  had  no  money.  They  cursed 
him,  and  told  him  to  "Stand  back;"  that  "th^ 
did  not  know  him,  and  did  not  want  to." 
Bobbins  then  asked  to  be  allowed  to  speak  to 
his  friend  D.,  which  was  granted.  He  then 
went  up  to  D.  and  said  to  D.,  "Come  here;" 
and  says  he  "may  have  taken  D.  by  the 
hand."  At  this  point  the  attacking  party 
interfered,  and  said,  "No, you  can't  take  him 
away  from  here. "  Then  Bobbins  requested 
that  he  be  permitted  to  whisper  to  Dimmitt, 
and  this  privilege  was  permitted.  He  then 
whispered,  in  the  presence  of  and  in  close 
proximity  to  the  robber,  to  Dimmitt,  "Here 
is  that  money,  and  if  you  want  to  use  it  do 
so."  Bobbins  states  that  D.  told  him  to 
bring  the  money,  and  he  went  to  the  hack, 
got  it,  and  handed  the  envelope  to  D.  or  the 
rubber,  and  it  was  seized  simultaneously  by 
the  two,  Dimmitt  taking  it  between  his 
thumb  and  fingers.  The  robber  took  the  en- 
velope from  D.,  the  latter  insisting  that  the 
money  should  be  counted.  But  the  robber 
replied  that  "it  was  no  time  to  count  money," 
and  the  two  men  then  rode  off.  Bobbins  tes- 
tifies that  the  money  in  the  envelope  amount* 
ed  to  82,500,  and  was  in  five,  ten,  and  twen- 
ty dollar  bills.    The  proof  was  not  disputed 
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that  Jim  Smith,  the  party  la  whose  behalf 
the  robbers  bad  interested  themselves,  was 
then  living  in  the  state  of  Colorado;  that  he 
entertained  no  ill  will  towards  Dimmitt; 
that  be  had  written  no  such  letter  to  Joe 
Sterling  as  that  mentioned  by  Bobbins;  that 
be  never  anthorized  any  one  to  demand 
$5,000  from  Dimmltt.  It  was  also  proven  by 
Sterling  that  be  had  never  told  Bobbins  that 
he  had  received  such  letter.  From  the  testi- 
mony of  Dimmitt  it  appears  that  he  did  not 
want  to  camp  at  the  place.  He  desired  to 
stop  at  the  house  a  mile  or  two  from  there, 
occupied  by  Blalock.  This,  he  states,  was 
opposed  by  Bobbins.  When  they  reached  the 
camp  ground  D.  insisted  on  going  on  to 
Youngsport.  about  four  miles  distant,  but 
Bobbins  urged  that  they  should  camp  there. 
This  is  denied  by  Bobbins.  The  thirteenth, 
foorteentb,  and  tiftepntb  assignments  pre- 
sent for  our  consideration  the  sufficiency  of 
the  foregoing  facts  to  support  the  judgment 
in  this  cause. 

In  cases  of  this  character,  where  suit  is 
brought  for  money  loaned  and  advanced, 
there  should  be  no  reasonable  doubt  arising 
from  the  testimony  as  to  the  amount  of  the 
defendant's  indebtedness.  The  burden  of  es- 
tablishing this  fact  the  law  casts  upon  the 
plaintiff,  and  it  should  be  made  to  appear  by 
such  evidence  as  is  reasonably  sufficient  to 
satisfy  the  mind.  In  other  words,  we  do  not 
thinJt  the  mind  should  be  left  in  perplexity  and 
doubt  as  to  whatsum,  if  any,  was,  as  claimed 
by  the  plaintiff,  advanced  for  the  beneBt  or 
at  the  instance  and  request  uf  the  defendant, 
and  actually  received  by  him.  The  only  evi- 
dence of  what  amount  was  In  the  envelope 
is  that  of  Bobbins.  He  states  tliat  it  con- 
tained $2,688.28,  the  sum  be  had  received  at 
Austin.  He  states  that  before  starting  for 
Georgetown  he  paid  Dimmitt  out  of  it 
$150.  This  would  leave  S2,5))8.28.  It  is 
not  controverted  that  be  also  paid  the  firm 
of  Badier  &  Hodges,  to  whom  he  seems  to 
have  been  indebt^,  on  the  same  morning 
iMfore  starting,  the  sum  of  855.  Still  Bub- 
bins  says  there  was  82,500,  exactly,  in  the 
envek^pe.  which  could  not  have  been  so  un- 
less be  paid  Bucker  &  Hodges  out  of  some 
other  money,  which  is  not  shown  by  the  evi- 
dence. On  the  contrary,  he  says  this  was 
all  the  money  he  had  with  him.  Bobbins 
might  have  recovered  a  less  amount  than 
that  sued  for,  or  than  was  contained  in  the 
envelope;  but  this  does  not  affect  the  ques- 
tion of  the  sufficiency  of  the  evidence  to  es- 
tablish the  fact  that  he  had  advanced  the 
sum  of  92,500  to  Dimmitt.  This  was  a  ma- 
terial fact  to  be  established.  Bobbins'  evi- 
dence shows  that  the  amount  he  claimed  to 
have  advanced  was  never  ascertained.  It 
was  not  counted  when  demanded  by  Dimmitt. 
Although  he  states  that  D.  said  there  whs 
82,500  in  the  envelope,  he  admits  that  D. 
could  not  have  known  that  fact,  and  did  not 
believe  or  accept  it  as  containing  that  sum. 
There  should  be  some  evidence  tending  to 
show  that  D.  knew,  or  had  the  opportunity 


of  knowing,  what  was  the  character  and 
amount  of  the  obligation  he  had  contracted. 
If  the  verdict  could  be  sustained  otherwise, 
we  do  not  think  it  is  supported  by  any  evi- 
dence satislactorily  showing  that  the  sum  of 
82,500  was  loaned  by  the  plaintiff  to  the  de- 
fendant Dimmitt  at  the  lattor's  request.  In- 
dependently of  this,  we  think  that  the  verdict 
is  manifestly  against  the  great  weight  of  the 
testimony,  in  this:  that  the  entire  evidence 
shows  a  knowledge  of  and  participation  in 
the  restraint  by  appellee  exercised  upon  Dim- 
mitt which  rendered  void  any  contract  or  ob- 
ligation such  as  is  contended  for  in  this  case 
entered  into  by  Dimmitt  with  appellee.  The 
evidence  is  wholly  inconsistent  with  any 
other  conclusion,  and  we  are  of  opinion  that 
because  the  .evidence  does  not  support  the 
judgment  the  cause  should  be  reversed  and 
remanded. 

AoKSB.  P.  J.,  not  sitting  in  this  case. 

Statton,  0.  J.  Beport  of  commission  of 
appeals  examined,  their  opinion  adopted, 
and  judgment  reversed,  and  cause  remanded. 


State  ex  rd.  Ci.bmkntb  «.  Huxphbxyb. 
(Supreme  Court  of  Texat.    June  25, 1889.) 
OmoB  im  OnrtosB— Albotiok— BaiBBBT. 

1.  Under  Const  Tex.  art.  16,  {{  1,  6,  which 

Srovide  that  every  officer,  before  aMnnung  the 
nties  of  his  office,  shall  take  an  oath  that  he  has 
not  given  or  offered  any  indncement  to  procure 
votes  at  his  election,  and  that  every  person  shall 
be  disqualified  from  holding  office  upon  oonviotlon 
for  such  offense,  merely  holding  out  a  promise,  la 
case  of  Ms  election,  to  serve  for  lees  oompenaatlon 
than  the  lawful  fees,  does  not  disqualify  one  from 
holding  office,  unless  he  had  been  aotuaUy  convict- 
ed for  sodi  offense. 

2.  Nor  does  suoh  promise  disqnalify  him  at 
common  law,  unless  the  number  of  voters  Influ- 
enced thereby  is  snfflolent  to  chance  the  result  of 
the  election. 

Appeal  from  district  court,  MiUs  ooanty. 

Geo.  WhitaJcer,  Co.  Atty.,  /.  L.  Letoit, 
and  Dan  H,  Triplett,  for  appellants.  Veald$ 
Bums  and  /.  B.  Cotoles,  for  appellee. 

Gainks.  J.  This  was  an  information  in 
the  nature  of  a  qtio  warranto.  Hied  in  the 
name  of  the  state  upon  the  relation  of  P.  H. 
Clemento,  for  the  purpose  of  ousting  the  ap- 
pellee from  the  office  of  the  derk  of  the 
county  court  of  Mills  county.  It  was  al- 
leged and  proved  that  at  the  general  election, 
held  in  the  county  named  on  the  6th  of  No- 
vember, 1888,  rdator,  the  respondent,  and 
one  J.  A.  Price  were  candidates  for  the  of- 
fice of  county  clerk,  and  that  afterwards,  on 
the  12th  day  of  the  same  month,  the  commis- 
sioners' court  of  the  county,  sitting  as  a  re- 
turning board,  canvassed  the  returns  and  de- 
clared the  result  as  follows:  That  relator 
had  received  349  votes,  respondent  had  re- 
ceived S67  votes,  and  that  ^rice  had  received 
92  votes.  It  was  also  alleged  and  proved 
that  in  order  to  infiueuce  the  voters  of  the 
county  in  bis  favor,  the  respondent,  before 
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the  election,  caused  to  be  printed  and  circu- 
lated among  them  a  document,  a  copy  of 
which  is  as  follows:  "To  the  voters  of  Mills 
county:  As  I  have  been  unable  to  'make 
such  a  canvass  as  was  necessary  to  inform 
yon  in  person  of  my  views  on  the  question 
of  ex  officio  services,  I  beg  leave  by  tliis 
method  to  say  that,  if  elect^  to  tlie  office  of 
county  clerk,  I  will  serve  for  the  fees  of  the 
office,  and  without  ex  officio  pay.  [Signed] 
M.  C.  HcMPHKETS."  It  was  also  alleged 
that  27  voters,  whose  names  are  given,  were 
influenced  by  the  promises  contained  in  the 
circular  to  voto  for  respondent.  The  jury 
found  the  facts  as  alleged,  except  that  they 
found  that  only  six  voters  were  influenced 
by  the  circular  to  voto  for  respondent,  which 
was  not  a  sufficient  number  to  Have  chxnged 
the  result.  The  court  gave  a  judgment  up- 
on the  verdict  for  respondent. 

Does  the  fact  that  the  respondent  held  out 
a  promise  to  the  voters  of  the  county  to 
serve,  in  case  of  election,  for  a  less  compen- 
sation than  the  lawful  fees  of  the  office,  dis- 
qualify him  for  holding  it?  Section  1,  art. 
16,  of  our  constitution,  requires  every  officer, 
before  he  entere  upon  tlie  duties  of  his  office, 
to  take  an  oath  oraffirmation  which  embrnces 
the  following  language:  "And  I  furtlier- 
more  solemnly  swear  (or  affirm)  that  I  have 
not  directly  nor  indirectly  paid,  offered,  or 
promised  to  pay,  coutributed,  nor  prom- 
ised to  contribute,  any  money  or  valuable 
tbing,  or  promised  any  office  or  employment, 
as  a  reward  for  the  giving  or  withholding  a 
vote  at  the  election  at  which  I  was  elected." 
It  may  be  that  an  offer  by  a  candidate  for 
county  clerk  to  remit,  in  case  of  his  election, 
his  fees  for  ex  officio  services,  should  be 
deemed  an  offer  to  contribute  to  each  tax- 
payer his  proportion  of  the  taxes  necessary 
to  raise  the  sum  so  remitted.  In  Garrothers 
v.  Russell  53  Iowa,  346,  6  N.  W.  Rep.  499, 
the  supreme  court  of  Iowa  held  such  a  prom- 
ise virtuidly  an  offer  to  bribe  the  voters,  and 
it  seems  to  be  within  the  spirit,  if  not  the 
letter,  of  the  constitutional  provision  above 
quoted.  But  it  does  not  follow  tliat,  in  the 
absence  of  some  other  constitutional  or  stat- 
utory provision,  that  a  candidate  who  has 
made  such  promise,  and  has  received  the 
highest  number  of  votes,  and  has  taken  the 
required  oath,  can  be  removed  from  office, 
by  the  mere  proof  of  the  fact  in  the  proceed- 
ing in  which  he  is  sought  to  be  ousted.  The 
case  of  C!om.  v.  Jones,  10  Bush,  725,  is  an 
authority  bearing  upon  the  question.  The 
constitution  of  Kentucky  requires  every  per- 
son before  accepting  office  to  take  an  oath 
that  he  has  not  fought  a  duel,  or  sent  or  ac- 
cepted a  challenge  to  flght  a  duel.  In  this 
respect  the  oath  is  practically  the  same  as 
tliat  required  by  our  constitution.  Like 
ours,  that  constitution  also  contained  the 
further  provision,  which  declared  thiit  any 
one  who  had  fought  a  duel,  or  sent  or  ac- 
cepted a  challenge,  should  be  disqualifled 
from  holding  office.  In  the  case  cited.  It 
was  held  that  a  party  who  had  been  elected 


to  an  office,  and  had  qualified  by  taking  the 
prescribed  oatli,  could  not  be  deprived  of  his 
office  until  he  had  been  legally  convicted  of 
the  offense  of  having  sent  a  challenge.  In  a 
proper  criminal  proceeding,  upon  an  indict- 
ment cliargin);  him  with  that  offense.  From 
tlie  rule  so  established,  it  would  follow  that 
if  section  1,  art  16,  stood  as  the  only  provis- 
ion upon  this  subject,  and  if  it  should  be 
construed  to  embrace  within  its  terms  the 
act  complained  of  in  this  pvoceeding,  the 
respondent  could  not  be  deprived  of  his 
office  upon  this  ground  until  be  had  been 
lawfully  indicted  and  convicted  of  the  of- 
fense. But  we  need  not  go  so  far.  The 
constitution  has  another  provision  upon  this 
matter.  Section  5  of  the  article  already  cited 
provides  that  "every  person  shall  be  disqual- 
ified from  holding  any  office  of  proflt  or  trust 
in  this  state,  who  shall  have  been  convicted 
of  having  given  or  offered  a  bribe  to  procure 
his  election  or  appointment."  If,  therefore, 
it  should  be  held  that  the  act  of  the  respond- 
ent was,  within  the  meaning  of  the  law,  an 
offer  to  bribe  the  voters,  it  follows,  from  the 
section  quoted.'that  he  could  not  l>e  deprived 
of  the  office  until  he  had  been  convicted  of  the 
offense  in  a  court  of  competent  jurisdiction, 
and  in  a  proceeding  instituted  and  prosecut- 
ed according  to  the  provisions  of  our  Code  of 
Criminal  Procedure.  We  conclude  that  our 
constitution  does  not  warrant  the  removal  of 
the  respondent  from  office  for  the  act 
charged  against  him  in  a  proceeding  of  this 
character,  before  a  legal  conviction  of  the  of- 
fense. 

We  come,  then,  to  the  question  whether  or 
not  the  election  in  this  case  should  be  held 
void  at  common  law.  In  Greenhood  on  Pub- 
lie  Policy  (page  341)  It  is  said:  "So  far  has 
the  doctrine  which  prohibits  anything  that 
mig^t  Influence  the  selection  of  public  officers 
from  other  considerations  than  that  of  per- 
sonal merit  been  carried  that  an  election  se- 
cured by  a  promise  on  the  part  of  a  candi- 
date to  perform  the  duties  of  the  office  to 
which  he  aspires,  if  elected,  for  less  than  the 
legal  fees  or  salary,  is  void."  The  same  doc- 
trine is  recognized  in  McCrary  on  Elections. 
See  3d  Ed.  §  181.  If  the  learned  authors 
mean  to  assert  that  an  election  so  procured 
is  void  without  reference  to  the  question 
whether  or  nut  a  sufficient  number  of  voters 
were  induced,  by  the  promise,  to  vote  for 
the  successful  candidate,  to  have  changed  the- 
result,  they  are  not  supported  by  thie  author- 
ities whicli  they  cite.  In  Carrothers  v.  Rus- 
sell, supra,  the  Iowa  court  held  that  a  prom- 
ise by  a  Ciindidate  to  pay  into  the  treasury,  if 
elected,  all  the  fees  of  his  office  in  excess  of 
81,000,  rendered  him  ineligible;  but  tlie  de- 
cision is  expressly  based  upon  the  provisions 
of  a  statute  of  that  state.  In  State  v.  Purdy, 
86  Wis.  213,  it  was  decided  merely  that  the 
votes  which  were  procured  by  a  similar 
promise  should  \m  rejected.  To  the  same  ef- 
fect was  State  v.  Clin,  28  Wis.  827.  In 
State  V.  Ck>llier,  72  Alo.  IS,  the  information 
charged  that  a  like  provision  had  been  made. 
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and  that  a  suCBcient  number  of  votes  bad 
been  influenced  thereby  to  change  the  result. 
The  court  held  that  a  demurrer  to  the  In- 
formation was  improperly  sustained,  but  it 
did  not  hold  either  that  the  election  was  void, 
or  that  the  candidate  was  disqualified.  In 
Tucker  v.  Aiken,  7  N.  H.  113,  the  selectmen 
of  a  town  had  put  up  the  office  of  collector  of 
taxeB  to  the  lowest  bidder,  and  his  right  to 
the  office  was  collaterally  brought  into  ques- 
tion in  the  suit.  It  was  held  thai  the  ques- 
tion could  not  be  determined  in  a  collateral 
proceeding.  In  Hall  v.  Gavitt,  18  Ind.  390,  it 
was  decided  that  the  sale  by  a  sheriff  of  the 
office  of  deputy  was  void;  and  that  a  bond 
given  as  a  part  of  the  bargain,  by  the  deputy 
to  the  sheriff  for  the  faithful  performance  of 
bis  duties,  was  also  void.  There  are  some 
other  cases  cited,  but  these  approach  more 
nearly  the  question;  and  it  is  clear  that 
none  of  them  bold  that  an  election  procured 
by  a  promise  such  as  is  alleged  in  the  in- 
formation in  this  case  is  void,  or  that  in  the 
absence  of  a  written  law  the  incumbent  so 
elected  can  be  ousted  for  tliat  reason  alone. 
We  are  constrained  therefore  to  hold  that 
neither  under  oar  constitution,  nor  by  the 
eomiDon  law,  can  the  respondent  be  deprived 
of  the  office  be  holds,  under  the  allegations 
and  proof  made  in  this  case. 

In  so  deciding  we  declare  what  we  think 
the  law  to  be,  and  not  wtiat  we  think  it 
ought  to  be.  It  is  a  matter  for  the  legislature 
to  fix  the  fees  and  emoluments  of  all  officers, 
to  the  end  that  honest,  capable,  and  efficient 
persons  may  aspire  to  and  l>e  chosen  to  fill 
them.  To  permit  a  candidate,  in  order  to  in- 
fluence the  voters,  to  hold  out  a  promise  that 
be  will  serve  in  case  of  election  for  less  than 
the  fees  or  salary  fixed  by  law,  is  to  thwart 
the  will  of  the  I^islature,  and  to  defeat  the 
object  of  the  law.  It  is  unjust  to  honest  as- 
pirants who  rely  upon  their  merits  fur  politi- 
cal preferment,  and  tends  to  degrade  the  pub- 
lic service  by  making  the  offices  not  the  re- 
ward of  official  capacity  and  honorable  con- 
duct, but  the  prey  of  those  who,  by  reason  of 
incapacity  to  earn  a  livelihood  in  the  common 
pursuits  of  life,  are  willing  to  undertake  the 
ituties  of  public  service  for  a  less  sum  than 
tlie  legislature  has  deen)ed  an  adequate  com- 
pensation for  the  work.  It  puts  up  the  of- 
tices  of  the  state  to  the  lowest  bidder,  and 
conduces  to  influence  the  votera  to  lose  sight 
of  the  personal  fitness  of  the  respective  can- 
didates, and  to  be  governed  by  considera- 
tions of  a  false  economy.  It  is  a  grati- 
fying consideration  that  ttiis  practice  has 
been  of  such  infrequent  occurrence  in  our 
state  that  the  legislature  has  not  felt  called 
upon  to  pass  a  statute  in  aid  of  the  constitu- 
tion more  effectually  to  remedy  the  evil. 
Since  the  constitution  only  executes  itself  in 
so  far  as  it  appeals  to  the  conscience  of  the 
candidate,  and  subjects  htm  to  the  chances  of 
an  indi<:tment  for  perjury  by  requiring  of 
him  an  official  oath,  it  would  seem  that  addi- 
tional legislation  upon  this  matter  is  called 
for,  to  the  extent  at  least  of  making  the  is- 


suing of  a  circular  such  as  is  shown  In  this 
case  to  be  disqualification  to  bold  the  office  to 
which  the  candidate  aspires. 

Since  it  appears  by  the  verdict  of  the  Jury 
in  the  case  before  us  that  onl^  six  voters 
were  influenced  by  the  circular  in  question  to 
vote  for  respondent, — not  enough  to  have 
changed  the  result, — it  is  unnecessary  for  us 
to  decide  whether  such  votes  should  have 
been  rejected  or  not.  Some  of  the  authori- 
ties heretofore  cited  hold  that  they  should  be 
rejected.  But  it  occurs  to  us  that  it  may  be 
a  dangerous  rule',  which,  in  any  case,  per- 
mits one  or  more  voters  to  change  the  result 
of  an  election  by  testifying  to  a  matter  which 
rests  solely  in  their  own  breasts,  and  which 
from  its  very  nature  hardly  admits  of  any  re- 
butting proof.  But  we  give  no  opinion  upon 
the  question.  What  we  have  said  in  con- 
demnation of  the  practice  resorted  to  by  the 
respondent  in  the  election  is  not  aimed  at 
at  him  personally.  His  motives  may  have 
conscientious,  and  for  what  he  conceived  to 
be  for  the  public  good.  That  the  voters  of 
the  county  so  regarded  them,  is  indicated  by 
the  fact  that  a  plurality,  uninfluenced  by  his 
circular,  gave  him  their  suffrage. 

There  is  an  assignment  of  error  predicated 
upon  the  court's  ruling  on  an  exception  to 
the  answer,  but  we  think  it  not  well  taken. 
There  is  no  error  in  the  judgment,  and  it  is 
affirmed. 


National  Bank  of  Jeffeksok  «.  Tjezas 
Investment  Ck).  et  al. 

(Supreme  Cowrt  of  Texas.    Jnne  21, 1S89.) 

BQHITT  Pl»Jl»IKO— iNOOBPOlUTIOlf— LiABILITT  OF 
DlBBOTOKS — DboSIT. 

1,  In  an  action  on  a  corporation  note,  indorsed 
bv  its  members,  and  subseqaently  indorsed  by  one 
01  the  partners  of  the  firm  to  which  it  was  pay- 
able, in  his  own  name,  and  that  of  anotlier  firm  to 
plaintiff,  a  ijetition  which  alleges  that  the  note 
was  a  corporate  act,  and  made  by  a  de  facto  corpora- 
tion, and  attaches  a  copy  of  the  articles  of  incorpo- 
ration, making  them  part  of  the  petition,  and  asks 
judgment  either  against  the  members  of  the  com- 
pany as  partners  or  against  the  company  as  such. 
If  legally  incorporated,  and  also  alleges  that  after 
the  debt  was  created  a  new  corporation  was  formed, 
and  that  the  old  company,  being  insolvent,  trans- 
ferred its  assets  to  the  new,  which  assumed  all  its 
liabilities,  but  that  the  assets  were  not  applied  to 
the  payment  of  its  debts,  although  held  in  trust 
for  that  purpose,  but  diverted  by  the  managers 
and  directors  oi  the  new  company  to  other  ob- 
jects, and  seeks  to  recover  against  the  trust  com- 
pany, and  also  against  the  managers  for  misappli- 
cation of  the  assets,  and  others  who  received  and 
appropriated  a  portion  thereof.  Is  not  multifarious, 
and  the  causes  of  action  as  against  all  the  parties 
were  properly  joined  in  one  suit. 

a.  A  corporation  formed  for  "buying,  selling, 
and  dealing  in  real  estate,  live-stock,  bonds,  securi- 
ties, and  other  properties  of  all  kinds,  on  its  own 
account  and  for  commission,  "may  he  incorporated 
under  Rev.  St.  Tex.  art,  G66,  providing  that  a  cor- 
poration may  be  created  for  the  purposes  therein 
enumerated,  and  (subdivision  37)  "for  any  other 
purpose  intended  for  mutual  pront  or  benefit  not 
otherwise  specially  provided  for, "  and  consistent 
with  the  constitntion  and  laws  of  the  state. 

8.  There  is  no  proviaion  in  the  Texas  statutes 
making  the  incorporation  of  a  company  dependent 
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upon  the  subsoription  to  Its  stock  and  payment 
therefor.  Hev.  St.  art.  670,  expressly  deoliures  that 
its  existence  shall  date  from  the  filing  of  its  charter 
in  the  office  of  the  secretary  of  state,  which  is  re- 

a aired  by  article  507  to  state  only  the  amount  of 
le  capital  stock,  and  the  nnmber  of  shares  into 
which  it  is  divided. 

4.  Where  a  demnrrer  to  the  petition  Is  sus- 
tained and  the  petition  is  amended  and  a  verdict 
is  subsequently  rendered  in  favor  of  plaintiS,  as 
prayed  for,  the  ruling  of  the  court  npon  the  de- 
moner,  if  error,  beoomes  thereby  immateriaL 

5.  The  directors  of  a  company,  holding  prop- 
erty of  an  insolvent  company  in  trust,  who  mis- 
applv  such  assets,  are  individually  liable  to  the 
creditors  of  the  insolvent  company  to  the  extent 
of  the  assets  so  misapplied. 

0,  Allegations  tnat  the  insolvent  company 
owned  the  property  of  a  publishing  company, 
and  transferred  it  in  trust  to  another  company  for 
benefit  of  creditors,  which  company  issued  certeln 
stock  to  certain  persons  to  enable  them  to  become 
directors  of  the  publishing  company,  who  issued 
bonds  of  the  publishing  company  which  were 
pledged  to  and  sold  by  one  of  the  defendant  banks, 
show  no  liability  of  the  bank  to  plaintiff  or  the 
creditors  of  the  Insolvent  corporation. 

7.  Where  the  petition  alleged  that  the  insolvent 
corporation  transferred  Its  assets  to  another  com- 
pany, wbloh  agreed  to  pay  its  debts;  that  among 
the  assets  were  S38  shares  of  corporate  stock  in  a 
cattle  company,  which  certain  defendanto  had 
acquired  with  full  notice  of  the  facto;  that  by 
reason  thereof  said  defendants  were  trustees  for 
the  creditors  of  the  insolvent  corporation;  but  had 
transferred  the  stock  and  misapplied  the  proceeds, 
—a  demurrer  tiiereto  was  improperly  sustained. 

8.  Where  the  capital  stock  of  a  corporation  is 
not  paid,  but  directors  represent  that  it  is  folly 
paid  up,  and  plain  tiff,  relying  on  such  representa- 
tion, purchased  the  note  of  such  corporation,  the 
liability  of  the  directors  must  be  determined  in  an 
action  of  deceit,  and  they  cannot  be  joined  as  de- 
fendants in  an  action  to  recover  of  the  makers  and 
Indorsers  of  the  note  and  others  liable  for  ite  pay- 
ment. 

Appeal  from  district  court,  Tarrant  ooun- 

AttumptitbytheTStitUmal  Bank  of  Jeffer- 
son against  the  Texas  Investment  Company, 
Limited.  W.  A.  Garner.  B.  B.  Paddock. 
George  B.  Loving.  Fore.  Morphy  &  Hen- 
derson, a  firm  composed  of  Walker  Fore,  W. 
J.  Morphy,  and  B.  M.  Henderson,  J.  W.  Dabbs 
ft  Co.,  a  firm  composed  of  J.  W.  Dabbs,  A. 
A.  Henderson,  B.  M.  Henderson,  and  Samuel 
T.  Tomlinson.  upon  a  promissory  note. 
Several  demurrers  were  interposed  and  a  plea 
of  non  «8t  faetum.  From  a  judgment  for 
some  of  tbe  defendants  plaintiff  appeals. 

Carter  eft  Wynne,  for  appellant.  Hunter 
(C  Stetoart,  Ball  <£  MoCart,  and  Hogsett  A 
Greene,  tor  appellees. 

Gaines,  J.  This  suit  is  founded  upon  a 
promissory,  note  for  $10,000.  executed  by 
the  Texas  Investment  Company  througli  its 
general  manager,  and  payable  to  tbe  Qrm  of 
Fore,  Morphy  &  Henderson.  The  note  was 
indorsed  by  W.  A.  Gamer.  B.  B.  Paddock, 
and  George  B.  Loving,  and  delivered  to  the 
payees,  and  was  subsequently  indorsed  by 
the  latter  and  by  R.  M.  Henderson,  both  in 
his  own  name  and  that  of  J.  W.  Dabbs  &  Co., 
and  was  delivered  to  plaintiff.  The  petition 
shows  that  in  executing  the  note  the  maker, 
tbe  Texas  Investment  Company,  acted  as 
a  corporation;  but  it  is  averred  tliat  in  fact 


the  company  was  not  legally  incorporated — 
First,  because  its  charter  filed  under  the 
general  law  is  not  such  as  was  authorized  by 
the  statute;  and,  teeond,  because  the  capital 
^fock  was  never  subscribed  and  paid  for. 
The  petition,  therefore,  sought  a  recovery 
against  the  members  composing  the  company,  / 
as  being  merely  partners  in  the  enterprise, 
and  individually  liable  for  the  debts  of  the 
concern.  A  copy  of  tbe  articles  of  the  in- 
corporation are,  however,  annexed  to  the 
petition,  and  made  a  part  of  it,  and  it  is 
prayed  in  the  alteruHtive  thab  in  the  event 
that  it  should  be  held  that  the  company 
was  legally  incorporated,  the  plaintiff  have 
judgment  against  it  as  such..  It  is  also 
averred  in  the  petition  that,  after  the  debt 
sued  upon  was  created,  a  new  corporation 
was  attempted  to  be  formed,  known  as  the 
"Texas  Investment  Company,  Limited ;"  that 
the  old  company,  being  insolvent,  trans- 
ferred all  its  assets  to  the  new;  and  that  in 
consideration  of  such  transfer  the  Texas  In- 
vestment Company,  Limited,  assumed  and 
promised  to  pay  all  the  liabilities  of  the  former 
company.  It  is  also  averred  that  the  assets 
of  the  old  company  were  not  applied  to  tbe 
payment  of  its  debts,  but  were  diverted  by 
the  managers  and  directors  of  tbe  new  com- 
pany to  other  objects.  It  is  claimed  in  the 
petition  that  by  reason  of  the  tacts  so  averred 
the  new  company  held  the  assets  of  the  old 
in  trust  for  the  payment  of  the  debts  of  the 
latter,  and  on  that  ground  a  recovery  is 
sought,  not  only  against  tbe  new  company  on 
its  assumpsit,  but  also  against  its  directors 
for  the  misapplication  of  these  assets,  and 
against  sundry  individuals  and  incorporations 
who  are  alleged  to  have  received  and  appro- 
priated portions  of  the  assets,  having  knowl- 
edge of  tbe  trust. 

This  brief  statement  of  the  case  suggests 
several  diflScult  questions  which  lie  at  the 
foundation  of  the  action  against  several  of 
tbe  defendants,  but  we  will  first  consider 
certain  exceptions  interposed  to  the  petition 
by  defendants  on  the  grdands  of  multifari- 
ousness and  inconsistency  of  allegation.  Is 
the  petition  multifarious?  "Multifariousness 
in  equity  pleading  is  the  improperly  joining 
in  one  bill  distinct  and  independent  matters, 
and  thereby  confounding  them;  as,  for  ex- 
ample, the  uniting  in  one  bill  of  several  mat- 
ters perfectly  distinct  and  unconnected  against 
one  defendant,  or  the  demand  of  several  mat- 
ters of  a  distinct  and  independent  nature 
against  several  defendants  in  the  same  bill." 
Wiiart.  I>aw  Diet.  The  suit  here,  in  the 
main,  is  for  the  recovery  of  one  debt  only, 
and  a  judgment  is  sought  against  several 
parties,  who  have,  as  is  alleged,  made  them- 
selves successively  liable  for  its  payment.  It  - 
is  true,  as  urged  by  counsel  for  appellees, 
that  numerous  issues  are  presented,  and  that 
the  labors  of  the  court  in  disposing  of  the  lit- 
igation are  thereby  greatly  increased.  We 
do  not  understand  timt  this  is  an  objection 
which  can  be  successfully  urged  under  our 
system  of  practice.    From  an  early  day  our 
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courts  bave  encouraged  the  bringing  of  all 
parties  interested  in  the  subjectrraatter  of  a 
litigation  before  the  court,  and  determining 
their  rights  in  one  action.  Clegg  v.  Varnell, 
18  Tex.  294.  We  are  of  opinion,  therefore, 
that  as  to  the  raalcer  and  the  indorsers  of  the 
note,  the  Texas  Investment  C!ompany,  Limit- 
ed, the  directors  of  that  company,  and  all 
parties  who  are  alleged  to  have  participated 
in  the  misapplication  of  the  funds  of  the  old 
company  with  a  knowledge  of  the  facts,  the 
causes  of  action  were  properly  joined  in  one 
suit.  So  far  the  suit  is  to  collect  a  debt,  and 
to  hold  liable  for  its  payment  those  who  have 
converted  property  held  in  trust  for  its  secu- 
rity. But,  on  the  other  hand,  we  think  that 
so  much  of  the  petition  as  seeks  a  i-ecovery 
against  tbp  directors  of  the  old  corporation, 
on  the  ground  that  they  were  falsely  and 
fraudulently  held  out  to  the  public;  that 
the  capital  stock  of  the  corporation  bad  been 
fully  paid;  and  that  thereby  plaintiff  was  in- 
duced to  discount  the  note  sued  on, — ^presents 
a  distinct  cause  of  action.  It  is  not  a  suit  to 
collect  the  debt,  but  to  recover  damages  for 
having  been  wrongfully  induced  to  purchase 
the  obligation.  This  matter  will  be  again 
referred  to  in  another  part  of  this  opinion. 
We  are  also  of  opinion  that  it  is  permissible 
for  a  plaintiff  in  our  courts  to  state  the  facts 
upon  which  he  relies  for  a  i-ecovery,  and  to 
pray  for  alternative  relief.  [Tn  this  case  the 
plaintiff  alleges  the  manner  in  which  the  Tex- 
as Investment  Company  was  organized,  and 
°  claims  as  a  matter  of  law  that  the  attempted 
incorporation  was  not  in  compliance  with 
the  statute,  and  that  therefore  it  remained  a 
mere  partnership,  and  prays  for  judgment 
against  its  stockholders  as  individuals^  But 
the  petitioner  prays  that  in  the  evenfthat  it 
is  mistaken  in  its  legal  conclusion,  then  that 
it  have  judgment  against  the  company  as  a 
corporation.  The  pleader  must  state  the  is- 
suable facts  upon  which  be  relies  for  a  recov- 
ery. It  being  the  duty  of  the  court  to  draw 
the  legal  conclusion,  he  is  not  bound  by  his 
averment  of  the  law  deducible  from  the  facts 
as  pleaded  by  him.  This  case  is  distinguish- 
able from  that  of  Og\egby'a  Sureties  v.  State, 
11  8.  W.  Rep.  873,  (decided  at  the  present 
term.)  That  was  an  action  upon  two  suc- 
cessive bonds  of  a  tax  collector  with  different 
sureties,  and  the  petition  alleged  that  there 
had  been  a  default  upon  either  the  one  or  the 
otlier  bond,  but  did  not  allege  an  uncondi- 
tional default  upon  either.  It  was  there  held 
tbat  the  pleading  was  bad,  and  that,  there  be- 
ing no  privity  between  the  sureties  upon  the 
two  bonds,  the  two  causes  of  action  should  not 
have  been  joined.  The  petition  did  not  aver 
the  facts  which  showed  the  unconditional 
liability  of  the  obligors  on  either  bond.  It 
did  not  allege  tbat  the  default  had  occurred 
either  during  the  first  or  the  second  term  of 
olBce,  but  did  aver  that  there  had  been  a  de- 
fault, and  that  if  it  did  not  occur  during  the 
one  term  it  occurred  during  the  other.  The 
pleading  failed  to  allege  positively  and  direct- 
ly the  facts    npon   which  a  recovery   was 


sought,  and  in  that  respect  was  essentially 
different  from  the  case  now  before  us. 

This  brings  us  to  the  question  whether  the 
Texas  Investment  Company  was  legally  in- 
corporated or  not.  The  copies  of  its  charter 
and  amended  charter,  which  are  made  a  part 
of  the  petition,  show  that  they  were  duly 
filed  tn  the  office  of  the  secretary  of  state. 
At  the  time  the  note  sued  on  was  executed 
the  company  was  acting  under  the  amended 
charter,  which  stated  the  purpose  of  its  or- 
ganization as  follows:  "This  corporation  is 
formed  for  the  purtiose  of  buying,  selling, 
and  dealing  in  real  estate,  live-stock,  bonds, 
securities,  and  other  properties  of  all  kinds, 
on  its  own  account  and  for  commission,  in 
the  United  States  and  elsewhere."  This 
charter  was  filed  in  the  office  of  the  secretary 
of  sUte  on  the  18th  day  of  May,  1883.  At 
that  time  the  original  article  566  of  the  Re- 
vised Statutes,  which  defined  the  purposes 
for  which  corporations  could  be  formed  under 
title  20,  was  in  force.  That  article,  after 
enumerating  26  special  purposes  for  which 
corporations  could  be  organized,  contained  a 
twenty-seventh  subdivision,  which  read  as 
follows:  "For  any  other  purpose  intended 
for  mutual  profit  or  benefit  not  otherwise 
specially  provided  for,  and  not  inconsistent 
with  the  constitution  and  laws  of  this  state." 
It  seems  to  us  that  the  provision  is  sufficient- 
ly comprehensive  to  embrace  the  purpose 
designated  in  the  charter  of  the  company. 
It  was  evidently  intended  that  the  business 
of  this  corporation  was  to  be  carried  on  for 
the  mutual  profit  and  benefit  of  its  share- 
holders, and  we  know  of  no  provision  of  the 
constitution  which  prohibits  the  formation  of 
a  corporation  for  the  purpose  named.  It  is 
not  inconsistent  with  any  law  of  the  state 
then  existing,  unless  it  be  some  provision  of 
the  same  article  of  the  Revised  Statutes. 
We  find  no  inconsistency  between  the  pur- 
poee  expressed  in  the  charter  and  the  special 
purposes  provided  for  in  the  previous  subdi- 
vision of  that  article.  It  cannot  be  claimed 
that  all  purposes  for  which  a  corporation 
could  be  formed  were  designated  in  the  first 
26  subdivisions.  We  must  presume  that  the 
language  of  the  twenty-seventh  subdivision 
was  intended  to  mean  something,  and  we 
think  it  should  be  construed  to  mean  what  it 
says,  and  to  authorize  a  corporation  for  car- 
rying on  any  business  intended  for  profit 
which  was  not  expressly  or  impliedly  pro- 
hibited by  the  constitution  or  some  other  law. 
The  evident  intent  was  to  attract  capital  and 
to  encourage  Its  combination  for  the  pursuit 
of  any  lawful  business.  Counsel  for  appel- 
lant cite  the  case  of  Navigation  Co.  v.  Gal- 
veston Co.,  45  Tex.  272,  in  opposition  to  the 
view  we  have  expressed.  We  confess  that 
to  our  minds  the  principle  upon  which  that 
case  was  decided  does  not  very  clearly  appear 
in  the  opinion.  We  understand,  however, 
that  it  is  held  that  since  "canals,  for  the  pur- 
pose of  irrigation  and  manufacturing  pur- 
poses," were  mentioned  in  the  next  preced- 
ing section  of  the  article,  it  indicated  an  in- 
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tention  that  a  corporation  should  not  be 
formed  for  the  construction  and  operation  of 
a  canal  for  the  purpose  ol  navigation.  If,  as 
some  expressions  in  the  opinion  would  seem 
to  indicate,  it  was  intended  to  hold  that  cor- 
porations could  not  be  organized  except  for 
the  special  objects  mentioned,  and  hence 
that  section  27  meant  nothing,  we  should 
feel  constrained  to  withhold  our  assent  to  the 

___Jo«trine. 

/  But  it  is  also  insisted  that  the  company 
was  never  legaUy  incorporated,  because  the 
capital  stock  was  not  subscribed  and  pai<j  for 
by  the  promoters  of  the  enterprise.  That  the 
legislature  contemplated  that  corporations  or- 
ganized under  the  statute  under  considera- 
tion should  be  conducted  as  stock  companies, 
having  their  capital  stock  divided  into  shares, 
we  think  there  can  be  no  doubt  The  law  re- 
quires that  the  articles  of  incorporation  shall 
show  "the  amount  of  *  *  *  capital  stock, 
if  any,  and  the  number  of  shares  into  which 
it  is  divided."  Rev.  St  art.  567.  See,  also, 
article  590  et  seq.  Article  591  provides  that 
the  stock  subscribed  for  sliall  be  paid  in  such 
manner  and  in  such  installments  as  the 
board  of  directors  may  order.  But  we  find 
no  provision  in  the  law  making  the  existence 
of  the  corporation  dependent  upon  tiie  sub- 
scription to  its  stock  or  the  payments  tliere- 
for.  On  tlie  contrary,  it  is  expressly  pro- 
vided that  "  the  existence  of  the  corporation 
shall  date  from  the  filing  of  the  charter  in 
the  ofiBce  of  the  secretary  of  state."  Rev. 
St.  art.  570.  It  follows,  we  think,  that  when 
the  company  filed  its  articles  of  incorporation 
with  the  secretary  of  state  it  became  a  cor- 
Iporation  in  law,  and  that  the  owners  of  the 
stock  and  the  managers  of  its  business  can- 
not  be  held  liable  as  partners  for  debts  con- 
tracted by  it.  This  ruling  is  supported  by 
authority.  Powder  Co.  v.  biinsheinier,  46  Md. 
315;  Society  Ferun  v.  Cleveland.  43  Ohio  St. 
481,  8  N..E.  Rep.  357;  Bank  v.  Almy,  117 
Mass.  476.  It  may  be  doubted  whether  the 
plaintiff  is  in  a  position  to  question  the  ex- 
istence of  the  corporation,  if  in  fact  it  did  not 
legally  exist  Its  allegations  show  that  in 
discounting  the  note  sued  on  it  relied  upon 
the  representation  that  it  was  a  corporation 
with  a  paid-up  capital  of  $100,000.  But  that 
question  we  need  not  determine. 

We  come  next  to  the  question  of  the  effect 
of  the  alleged  transfer  of  the  property  of  the 
Texas  Investment  Company  tu  the  new  cor- 
poration, known  as  the  "Texas  Investment 
Company,  Limited."  It  is  alleged  that  the 
former  company,  being  insolvent,  transferred 
to  the  latter  all  its  property,  the  latter  agree- 
ing, in  consideration  of  the  transfer,  to  pay 
the  former's  debts.  That  by  such  an  agree- 
ment the  Texas  Investment  Company.  Lim- 
ited, became  bound  to  pay  the  debt  of 
plaintiff,  there  can  be  no  doubt.  Accord- 
ing to  the  rule  in  American  courts,  where 
one  person  for  a  valuable  consideration  agrees 
to  pay  a  sum  due  from  the  second  to  the 
third,  the  third  party  can  sue  directly  upon 
the  promise.    2  Whart.  Cont.  §  785  et  seq. 


But  did  the  latter  corporation  take  the  prop- 
erty of  the  former,  charged  with  a  trust  in 
favor  of  the  former's  creditors?  In  support 
of  the  affirmative  of  the  proposition  we  are 
cited  to  the  case  of  Wallis  v.  Beauchamp,  15 
Tex.  304.  There  a  father  conveyed  to  his 
son  certain  property,  upon  consideration  of 
the  latter's  promise  to  support  his  father  and 
mother  and  pay  his  father's  just  debts.  It 
was  held  a  trust  existed  upon  the  property 
conveyed  in  favor  of  the  father's  creditors. 
While  this  may  be  good  law  as  applied  to  the 
facts  of  that  case,  we  do  not  think  it  can  be 
affirmed  as  a  general  principle  that  when  a 
party  purchases  personal  property  of  an- 
other, and  in  consideration  of  the  sale  agrees 
to  pay  the  latter's  debts,  a  trust  exists  upon 
the  property  in  favor  of  the  creditor  in  the 
alisence  of  an  agreement  to  that  effect.  The 
doctrine  is,  however,  reasserted  in  the  case 
of  Montgomery  v.  Culton,  18  Tex.  736.  That 
was  a  case  in  which  the  holder  of  an  allowed 
and  approved  claim  against  an  estate  brought 
suit  against  the  heir,  who  had  received  the 
property  at  the  hands  of  the  executor,  and 
had  promised  to  hold  him  harmless  against 
the  debts  of  the  estate.  This  statement  is 
sufficient  to  show  that  the  question  was  not 
necessarily  involved  in  that  case.  But  this 
is  a  case  of  a  transfer  by  an  insolvent  cor- 
poration of  all  its  property  to  another,  which 
assumes  to  pay  its  debts.  In  Sawyer  t. 
Hoag,  17  Wall.  620,  Mr.  .Justice  Millek  says: 
"Though  it  be  a  doctrine  of  modern  date,  we 
think  it  now  well  esbiblished  that  the  capital 
stock  of  a  corporation,  especially  its  unpaid 
subscriptions,  is  a  trust  fund  for  the  benefit  of 
the  general  creditors  of  the  corporation ;  and 
when  we  consider  the  rapid  development  of 
corporations  as  instrumentalities  of  the  com- 
mercial and  business  world  in  the  last  few 
years,  with  the  corresponding  necessity  of 
adapting  legal  principles  to  the  new  and  vary- 
ing exigencies  of  this  business,  it  is  no  solid 
objection  to  such  a  principle  that  it  is  modern, 
for  the  occasion  for  it  could  not  sooner  have 
arisen.  The  principle  is  fully  asserted  in  two 
recent  cases  in  this  court,  namely,  Burke  v. 
Smith,  16  WaU.  390,  and  in  New  Albany  v. 
Burke,  11  Wall.  96."  In  Sanger  v.  Upton,  91 
U.  S.  60,  Mr.  Justice  Swayne  uses  this  lan- 
guage: "  The  cap!  tal  stock  of  an  i  ncorporated 
company  is  a  fund  set  apart  for  the  payment 
of  its  debts.  It  is  a  substitute  for  the  personal 
liability  which  subsists  in  private  copartner- 
ships. When  debts  are  incurred,  a  contract 
arises  with  the  creditors  that  it  shall  not  be 
withdrawn  or  applied,  otherwise  than  upon 
their  demands,  until  such  demands  are  satis- 
fied. The  creditors  have  a  lien  upon  it  in 
equity.  If  diverted,  they  may  follow  it  as  far 
as  it  can  be  traced,  and  subject  it  to  the  pay- 
ment of  their  claims,  except  as  against  hold- 
ers who  have  taken  it  bona  Jide  for  a  val- 
uable consideration,  and  without  notice.  It 
is  publicly  pledged  to  those  who  deal  with 
the  corporation  for  their  security.  Unpaid 
stock  is  as  much  a  part  of  this  pledge 
and  as  much  a  part  of  the  assets  of  the  corn- 
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pany  as  the  cash  which  has  been  paid  in  up- 
on it. "  To  the  same  effect  are  the  follow- 
ing cases:  Clapp  v.  Peterson,  104  III.  26; 
HastinKS  ▼.  Drew,  76  N.  Y.  9;  Bartlett  v. 
Drew,  57  N.  Y.  687;  Gill  v.  Balls,  72  Mo. 
424.  In  the  cases  from  which  we  have 
quoted,  and  in  many  of  those  cited,  the  effect 
was  to  recover  of  stockholders  unpaid  sub- 
scriptions upon  stock  or  to  recover  property 
which  had  been  withdrawn  by  stockholders 
in  exchange  for  stock  already  paid.  It  can- 
not be  claimed  that  the  creditors  have  any 
lien  upon  the  property  of  a  solvent  corpora- 
tion which  it  disposes  of  in  the  usual  course 
of  its  business;  but  when  one  corporation 
transfers  all  its  assets  to  another  corporation, 
and  thus  practically  ceases  to  exist,  without 
having  paid  its  debts,  the  latter  corporation 
takes  tlie  property  subject  to  a  lien  in  favor 
of  the  creditors  of  the  old  company.  This 
doctrine  is  distinctly  asserted  in  1  Jones, 
Liens,  §  85  et  seq.,  and  is  supported  by  the 
following  cases:  Brum  v.  Insurance  Co.,  16 
Fed.  liep.  140;  Insurance  Co.  v.  Transporta- 
tion Co.,  13  Fed.  Rep.  516;  Harrison  v. 
Hallway  Co.,  Id.  522;  Heman  v.  Britton, 
88  Mo.  549;  Blair  v.  Railway  Co..  24  Fed. 
Kep.  148;  Fogg  v.  Railroad  Co.,  17  Fed.  Rep. 
871.  The  principle  seems  to  have  been  rec- 
ogni2ed,  in  part  at  least,  in  the  old  Englisli 
case  of  Carson  v.  African  Co.,  1  Yern.  121. 
which  is  similar  to  the  case  under  considera- 
tion. There  a  corporation,  known  as  the 
"Old  African  Company,"  became  insolvent, 
being  indebted  to  plaintiff.  A  new  African 
company  was  formed  for  the  purpose  of  car- 
rying ou  the  same.  Iiusiness  pursued  by  the 
old.  The  old  corporation,  without  being  form- 
ally dissolved,  transferred  its  assets  to  the 
new,  the  latter  agreeing  to  apply  the  purchase 
money  to  the  debts  of  the  former.  The  suit 
was  by  a  creditor  against  the  new  company 
only,  and  a  question  was  raised  whether  or 
not  the  old  company  should  not  have  been 
made  a  party.  An  agreed  decree  was  ren- 
dered in  favor  of  the  plaintiff,  and  it  seems 
not  to  liave  been  questioned  but  that  for 
want  of  proper  parties  the  suit  was  properly 
brought.  When  it  is  remembered  that  by 
the  rule  of  decision  in  the  English  courts  a 
third  party,  for  whose  benefit  a  contract  has 
been  made  by  two  others,  and  to  which  lie  has 
not  agreed,  cannot  sue  alone  for  it  either  at 
law  ur  equity,  it  will  be  seen  that  the  case 
recognizes  the  existence  of  a  trust.  See  Pol. 
Cont.  200  et  seq. ;  also.  In  re  Engineering  Co., 
L.  R.  16  Ch.  Div.  125. 

We  next  proceed  to  apply  the  principles 
announced  to  the  assignments  of  error  in  the 
order  in  which  tliey  are  presented  in  appel- 
lant's brief.  We  will  dispose  of  the  ques- 
tions sepnralely,  as  presented  in  the  proposi- 
tions under  the  assignments.  First  it  is  in- 
sisted that  the  court  erred  in  sustaining  the 
demurrer  of  the  Texas  Investment  Company, 
Limited.  It  appears,  however,  that  after 
the  demurrer  was  sustained  to  the  plaintiff's 
petition  it  Sled  a  trial  amendment,  alleging 
that  that  company  was  duly  incorporated; 


and  it  also  appears  that  upon  this  amend- 
ment a  final  judgment  was  given  against  it. 
Consequently  the  ruling  of  the  court  in  this 
particular  could  not  have  operated  to  the 
prej  udi  ce  of  a  ppell  ant.  It  i  s  next  co  m  plain  ed 
that  the  court  erred  in  sustaining  the  de- 
murrers of  the  Traders'  National  Bank  and 
of  H.  C.  Edrington.  In  so  far  we  think  the 
assignment  is  well  taken.  The  petition 
averred  that  the  Texas  Investment  Company, 
being  insolvent,  transferred  its  assets  to  the 
Texas  Investment  Company,  Limited;  that, 
in  consideration  thereof,  the  latter  agreed  to 
pay  the  debts  of  the  former;  that  among  the 
assets  so  transferred  were  228  shares  ot  the 
capital  stock  of  the  New  Mexico  Land  & 
Cattle  Company,  and  that  the  Traders'  Na- 
tional Bank  and  Edrington,  with  a  full 
knowledge  of  the  facts,  had  possessed  them- 
selves of  said  property,  and  that  it  had  been 
pledgi'd  to  the  bank  for  borrowed  money; 
that  by  reason  of  the  premises  the  bank  had 
made  itself  a  trustee  of  the  stock  for  the 
benefit  of  the  creditors  of  the  Texas  Invest- 
ment Company;  and  that  with  the  assistance 
of  Edrington  it  had  made  some  kind  of  trans- 
fer of  the  stock  without  applying  the  pro- 
ceeds to  the  purposes  of  the  trust.  It  follows 
from  what  we  have  huetofore  said  that  if 
these  facts  be  true  Edrington  and  the  bank 
have  made  themselves  liable  to  account  to  the 
creditors  of  the  Texas  Investment  Company 
for  the  value  of  the  shares  so  appropriated. 

As  to  the  City  National  Bank,  we  think  the 
demurrer  was  properly  sustained.  It  is  al- 
leged that  the  Texas  Investment  Company  be- 
came the  owner  of  the  property  of  the  Fort 
Worth  Publishing  Company,  and  that  this 
was  transferred  to  the  Texas  Investment 
Company,  Limited;  that  the  latter  company 
caused  shares  of  stock  to  be  issued  to  certain 
persons  to  enable  them  to  become  directors 
of  the  publishing  company,  and  had  them 
elected  as  such  directors;  that  the  directors 
so  elected  issued  bonds  of  tlie  last-named 
company,  which  were  pledged  to  the  City 
National  Bank;  and  that  the  bank  caused 
the  mortgaged  property  to  be  sold  in  satisfac- 
tion of  the  indebtedness  for  whicli  they  were 
BO  pledged.  We  do  not  think  these  allega- 
tions show  any  liability  of  the  bapk  to  this 
plaintiff,  or  to  other  creditors  of^the  Texas 
Investment  Company. 

We  are  of  opinion  that  if,  as  alleged,  the 
directors  of  the  Texas  Investment  Company. 
Limited,  missapplied  the  assets  conveyed  to 
it  by  the  old  company,  they  rendered  them- 
selves individually  liable  to  the  creditoi-s  of 
the  latter  to  the  extent  of  the  assets  so  mis- 
applied. It  follows  that  the  demurrer  should 
not  have  been  sustained  as  to  Boaz,  Martin, 
Brown,  and  Huffman.  We  also  think  that 
the  court  erred  in  sustaining  the  defendant 
Britton's  third,  fourth,  and  sixth  exceptions 
to  the  petition.  The  fifth,  we  think,  was 
properly  sustained.  We  have  already  de- 
termined that  the  Texas  Investment  Com- 
pany was  legally  incorporated  by  its  amend- 
ed ctiarter  filed  May  18.  1883,  in  the  office 
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<rf  the  secretary  of  state.  It  follows  that 
the  court  did  not  err  in  charging  that  the 
members  of  that  company  were  not  personal- 
ly liable  for  its  debts.  Nor  did  the  court  err 
in  refusing  to  charge  tlie  jury  that  the  char- 
ter of  the  Texas  Investment  Company,  Lim» 
ited,  was  insufficient  to  create  u  private  cor- 
poration under  the  laws  of  Texas.  The 
plaintiff,  after  a  demurrer  was  sustained  to 
its  third  amended  original  i>etition,  filed  a 
trial  amendment,  in  which  it  was  distinctly 
alleged  that  that  company  was  legally  incor- 
porated. Under  this  pleading  it  would  have 
been  clearly  erroneous  to  have  given  the 
charge.  By  the  trial  amendment  the  plain- 
tiff abandoned  all  its  previous  allegations  by 
which  it  sought  to  charge  as  partners  the 
persons  composing  the  company.  If  it  de- 
sired to  revise  the  court's  ruling  upon  the 
sufficiency  of  the  allegations  to  hold  them  in- 
dividually liable  for  the  company's  debt,  the 
plaintiff  should  have  stood  upon  its  plead- 
ings, and  excepted  to  the  ruling  of  the  court. 
Its  trial  amendment  was  in  effect  tlie  volun- 
tary abandonment  of  all  previous  pleadings 
inconsistent  therewith. 

The  last  assignment  presented  in  appel- 
lant's brief  is  that  the  court  erred  in  refusing 
to  give  the  following  instruction:  "You  are 
instructed  that  persons  cannot  enter  into  or 
form  a  corporation,  and  go  forward  and  do 
business,  unless  they  have  in  good  faith  sub- 
scribed the  amount  of  the  capital  provided 
for  by  their  charter.  In  this  case  the  capital 
provided  for  by  the  charter  of  the  Texas  In- 
vestment Company  was  one  hundred  thou- 
sand dollars,  and  before  said  parties,  who 
composed  said  firm,  could  lawfully  do  busi- 
ness, the  said  capital  should  have  been  sub- 
scribed in  good  faith;  and  if  you  believe  that 
said  capital  was  not  so  subscribed,  then  you 
are  instructed  that  the  persons  whocomptjsed 
said  company  had  no  authority  to  pretend  to 
act  as  a  corporation ;  and  if  you  believe  from 
the  evidence  that  said  George  B.  Loving,  A. 
M.  Britton;  B.  B.  Paddock,  J.  W.  Zook,  Je- 
rome Harris,  and  W.  A.  Gamer,  or  either  of 
them,  on  the  25th  day  of  July,  1888,  at  the 
time  of  tlie  execution  of  the  note  sued  upon, 
So  held  themselves  out  as  being  stockholders 
In  and  possessed  of  franchises  for  the  corpo- 
ration known  as  the  •  Texas  Investment  Com- 
pany,' with  a  paid-up  capital  stock  of  $100,- 
000,  and  so  pretended  to  act  as  a  corporation, 
executed  the  note  sued  upon,  and  that  said 
capital  stock  had  never  in  fact  been  sub- 
scribed, and  no  part  thereof,  and  that  said 
pretension  upon  the  part  of  the  said  defend- 
ants was  fraudulent,  and  intended  to  deceive 
the  public;  and  if  you  further  believe  that  it 
did  deceive  the  said  Fore,  Morphy  &  Hender- 
son, and  the  said  plaintiff  in  this  case,  and  in- 
duced the  said  Fore,  Morphy  &  Henderson 
and  the  said  plaintiff  to  accept  the  said  note, 
— then  you  will  find  a  verdict  for  plaintiff  for 
the  full  amount  of  said  note,  interest,  and  at- 
torneys' fees  as  Hgainst  the  said  persons  so 
connected  with  said  company,  and  who  so 
pretended  to  act  for  said  companyi  and  par- 


ticipated in  the  purchase  of  said  calHe,  pre- 
tending that  said  company  was  a  corporation 
with  a  paid-up  capiUl  of  4>100,000." 

We  have  already  expressed  the  opinion  that 
neither  the  subscription  nor  the  payment  of 
the  capital  stock  of  an  association  is  essential 
to  call  into  existence  a  corporation  under  our 
general  laws.  If  the  capital  stock  of  the  cor- 
poration was  not  paid,  and  if  the  directors 
held  out  to  the  world  that  it  was  operating 
upon  a  full-paid  capital  stock  of  $100,000, 
and  if  plaintiff  relied  upon  such  represeuta- 
tion  when  it  purchased  the  note  of  the  cor- 
poration, then  it  may  be  that  the  directors 
rendered  themselves  liable  to  respond  in  dam- 
ages for  any  loss  that  was  thereby  occasioned; 
but,  if  so,  they  were  liable  in  an  action  of  de- 
ceit, sounding  purely  in  damages,  that  Is  to 
say,  not  in  an  action  for  a  breach  of  a  contract, 
but  in  an  action  for  fraudulent  representa- 
tions by  which  the  plaintiff  was  induced  to 
make  the  contract.  This  was  a  distinct  cause 
of  action,  and  should  not,  we  think,  have 
been  joined  in  a  suit  to  recover  of  the  makers 
and  indorsers  of  the  note,  and  of  others  who 
had  rendered  themselves  liable  for  its  pay- 
ment by  misappropriating  property  upon 
which  the  holder  of  the  obligation  had  a  lien 
for  its  payment.  In  so  far  as  a  recovery  was 
sought  for  the  alleged  fraud  of  the  directors 
of  the  old  corporation  in  representing  that  its 
capital  had  been  previously  paid,  we  think, 
as  has  been  previously  intimated,  that  the  pe- 
tition was  subject  to  exception  for  multi- 
fariousness. It  follows  that  appellant  was 
not  prejudiced  by  the  refusal  of  the  court  to 
give  the  instruction  requested.  For  the  er- 
rors pointed  out  the  judgment  is  reversed, 
and  the  cause  remanded. 

Hbmbt.  J.,  did  not  sit 


HmnnoDTT  e.  Statb  m  rel.  Witt. 
(Supreme  Court  of  Texas.    June  28, 1889.) 

Quo  WaBSJlNTO— AOAIKST  OFriGKRS  —  EiuOTIOXB 

— EVIDBHCB. 

1.  An  affidavit  In  an  information  in  the  oatnre 
of  quo  uiarranto  to  try  title  to  an  office,  which  is 
as  direct  and  poeitive  as  the  nature  of  the  case 
permits  in  stating  the  facts  on  which  the  informa- 
tion is  based,  is  not  objectionable  because  not  stat- 
ing that  those  facts  are  true  within  the  knowledge 
of  the  affiant,  as  the  object  of  such  an  affidavit  Is 
simply  to  inform  the  judge  by  whose  permission 
the  information  is  filed,  that  the  facts  exist  which 
make  its  filing  proper,  and  not  for  use  on  the  trial. 

3.  Where  such  an  affidavit  is  first  made  before 
one  officer,  a  second  affidavit,  made  before  another 
officer,  ana  stating  no  new  facts,  and  made  because 
there  might  be  a  question  as  to  authority  of  the 
first  officer  to  administer  the  oath,  is  not  objeo- 
tionable  as  amended  swearing. 

3.  Refusal  to  strike  out  a  supplementalintontta- 
tion,  filed  by  the  county  attorney  without  the  con 
currenoe  of  the  relator  in  the  original  information, 
which  sets  up  no  new  cause  of  action,  but  simply 
makes  the  prayer  for  relief  broader  and  more  spe. 
cific,  Is  not  reversible  error,  -where  It  ia  not  shown 
that  it  prejudiced  defendant. 

4.  The  filing  of  the  supplemental  Information 
does  not  operate  as  an  abandonment  of  the  orig- 
inal, on  the  ground  that  the  original  was  filed  on 
relation,  while  the  other  was  not. 

5.  Where  It  becomes  necessary  on  the  trial  to 
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open  certain  ballot-boxes,  the  fact  that  others  than 
those  opened  are  produced  in  court  bytlieir  proper 
custodian,  and  plaoed  in  view  ot  the  juiy,  is  not 
prejudicial  to  defendant,  and  it  is  not  error  after- 
wards to  refuse  to  permit  nlm  to  show  all  the  boxes 
in  evidence  in  order  to  prove  from  the  condition  of 
some  that  those  opened,  and  from  wMoh  ballots 
were  counted  without  objection,  had  not  been  se- 
curely kept,  where  no  question  bad  been  raised  as 
to  the  ballots  in  the  boxes  not  opened. 

S.  Teetimonj  that  the  offloer  appointed  by  the 
court  to  hold  the  election  refused  to  aot;  that  wit. 
neaa  was  selected  by  the  voters  present  to  preside ; 
that  the  officer  appointed  by  the  court  to  preside 
administered  to  witness  the  proper  oath ;  that  wit- 
ness then  administered  it  to  other  officers  of  the 
election;  that  the  election  was  fairly  held;  all  legal 
ballots  received  and  placed  in  a  box,  theidentity  of 
which  is  nncontroverted :  and  that  such  box  was 
delivered  to  the  proper  officer, — safflcientW  shows 
that  the  officers  were  legally  selected  and  sworn, 
and  that  the  election  was  fairly  held. 

7.  In  such  a  case,  where  the  ballot-box  comes 
from  the  proper  cnstody,  the  ballots  contained  in 
it  cannot  be  excluded  from  evidence  until  (acta  are 
proved  which  cast  suspicion  on  them. 

&  Where  the  information  avers  tliat  there  was 
a  specified  vote  in  a  certain  precinct,  but  there  is 
a  discrepancy  between  the  tally-list  and  the  return, 
it  is  proper  to  allow  the  ballot-box  from  that  pre- 
cinct, wnlch  is  identtfled  and  free  from  suspi(noD, 
to  be  opened,  and  the  ballots  counted,  though  the 
declaraUon  of  the  result  of  the  vote  In  that  preoinct 
is  not  attacked. 

9.  Where  the  parties  have  agreed  to  a  tabulated 
statement  of  the  vote  in  such  precinct,  which  state- 
ment ia  rendered  certain  by  the  count  in  court,  it 
is  proper  to  charge  that  they  have  so  agreed,  and 
to  attach  the  statement  to  the  oharge,  and  tlie  re- 
turn, which  conflicts  with  aU  other  evidence,  can- 
not be  considered. 

10.  Defendant  cannot  object  to  the  exclusion  of 
testimony  that  a  witness  saw  certain  illegal  voters 
vote  for  relator  at  a  certain  preduct.  when  defend- 
ant has  declined  to  receive  the  ballot-box  of  that 
precinct  in  evidence,  as  the  latter  is  better  evi- 
dence than  the  former. 

11.  Where  nncontradloted  evidence  shows  a 
valid  election  in  a  certain  precinct,  it  is  not  error  to 
assume  that  such  election  was  valid  in  the  ohar^. 

IS.  Where  there  is  no  evidence  that  a  ballot-box 
oaed  on  the  trial  had  not  been  securely  kept,  a 
ebme  with  rafereaoe  to  its  custody  Is  properly  re- 

IS.  In  view  of  the  evident  intent  of  the  statute 
that  actions  to  trv  title  to  offices  shall  be  speedilv 
tried,  it  Is  not  an  abuaeof  discretion  to  advance  such 
a  cause  on  the  docket,  where  there  is  no  applica- 
tion to  posQxxne  it,  and  an  application  for  conUnu- 
aoce,  based  on  the  absence  of  witnesses,  is  not  such 
as  the  law  requires. 

Appeal  from  district  court,  Dallas  county. 
Soay,  Crothy  eft  Laudei-dale,  for  appellant. 
Kearhy,  McCoy  d  Hayter,  for  appellee. 

Statton,  C.  J.  This  proceeding  was  in- 
stituted by  the  county  attorney  for  Dallas 
county  on  relation  of  John  T.  Witt,  and  is  an 
Information  In  tlie  nature  of  quo  toarranto 
to  test  the  right  of  appellant  to  the  office  of 
assessor  of  taxes.  A  ppdiant  and  relator  were 
opposing  candidates  for  the  office  at  the  last 
general  election,  and,  a  certificate  of  election 
having  been  issued  to  the  former,  the  latter 
claims  tiiat  tliis  was  wrongful,  and  that  in 
fact  he  was  elected  to  the  office,  his  right  to 
which  he  now  seeks  to  establish.  The  infor- 
mation alleges  that  relator  received  seven 
votes  more  than  were  received  by  appellant, 
and  that  the  votes  at  all  the  election  precincts 
were  correctly  estimated  by  the  county  com- 
misaioners'  court,  except  the  vote  cast  at  pre- 


cinct  58,  which,  it  is  alleged,  was  not  esti- 
mated at  all,  on  account  of  defective  returns. 
It  is  alleged  that  at  that  precinct  relator  re- 
ceived seven  more  votes  than  did  his  oppo- 
nent; which,  if  true,  elected  him,  if  the  votes 
of  other  precincts,  as  estimated,  were  legal 
votes.  The  value  of  the  office  was  alleged  to 
be  95,000,  and  the  nncontroverted  evidence 
was  that  the  office  was  worth  from  four  to 
five  thousand  dollars.  Appellant  answered 
by  exceptions,  general  and  special,  general 
denial,  and  specially  averred  that  there  was 
a  failure  to  legally  hold  an  election  in  pre- 
cinct No.  58,  irregularities  in  precincts  num- 
bered 4  and  5,  and  that  designated  persons  not 
legal  voters  had  voted  for  relator.  The  in- 
formation was  filed  November  29,  1888,  and 
the  original  answer  on  December  19th  fol- 
lowing. On  January  8,  1889,  the  county  at- 
torney, at  his  own  instance,  filed  a  supple- 
mental information,  in  which  he  alleged  that 
certain  votes  cast  for  appellant  were  illegal, 
and  that  the  commissioners'  court  had  not 
made  a  proper  count  of  the  votes  cast  at  pre- 
cinct No.  32.  Subsequently  appellant  filed  a 
supplemental  answer,  which  contained  gen- 
eral and  special  exceptions  and  a  general  de- 
nial, and  on  March  11th  tiled  a  motion  to 
strike  out  the  supplemental  information. 
The  grounds  of  this  motion  were  that  the 
supplement  was  not  filed  on  relation,  but 
solely  at  the  instance  of  the  county  attorney; 
that  it  set  up  new  matter,  and  was  in  effect 
a  new  proceeding.  On  March  12th  appellant 
filed  a  motion  to  dismiss  the  original  infor- 
mation, on  the  ground  of  supposed  conflicts 
between  that  and  the  supplement  as  to  par- 
ties and  subject-matter,  and  on  the  further 
ground  that  the  filing  of  the  supplement  was 
an  abandonment  of  the  original  information. 
These  motions  were  overruled.  The  original 
information  was  sworn  to  by  the  relator  be- 
fore the  county  attorney^  and,  on  presentation 
to  the  district  Judge,  was  by  him  directed  to  be 
filed.  The  relation  and  information,  after- 
wards filed,  were  ngain  sworn  to  by  the  relator 
before  the  clerk  of  the  district  court.  On 
December  28,  1888,  this  cause  was  called  in 
the  lower  court,  and  by  the  court  set  down 
for  trial,  January  15,  1889,  over  the  objec- 
tions and  exceptions  of  the  respondent.  On 
January  16,  1889,  the  cause  was  called  for 
trial,  and  respondent  made  his  application - 
for  continuance,  which  the  court  overruled, 
and  again  set  the  case  for  trial,  January  28, 
1889,  over  the  objections  and-  exceptions  of 
respondent  to  both  actions  of  the  court.  On 
the  29th  of  January,  1889,  the  cause  was 
again  called  for  trial,  and  the  court  again  set 
it  down  for  trial,  February  18,  1889.  On 
February  18, 1889,  the  court  again  called  the 
cause  for  trial,  and  again  postponed  and  set 
the  case  for  trial,  March  11.  1889,  the  first 
day  of  next  term.  When  called  on  March 
11th,  another  application  for  continuance, 
based  on  the  absence  of  witnesses,  and  deny- 
ing the  right  of  the  court  to  take  the  case  up 
out  of  its  order,  was  filed  and  overruled.  The 
application  on  account  of  the  alweuce  of  wit- 
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nesaes  was  not  such  as  the  statute  requires 
on  second  application,  and  in  view  of  the 
character  of  the  proceeding,  and  the  evident 
intent  of  the  statute  that  such  cases  shall  be 
speedily  tried,  we  cannot  say  that  the  court 
abused  its  discretion  in  placing  the  case  in 
advance  of  the  550  civil  cases  preceding  it  on 
the  docket.  There  was  no  application  to 
postpone  the  case  until  some  later  day  of  the 
term,  when  the  witnesses  resident  in  the 
county  might  have  been  bad  by  the  exercise 
of  that  diligence  and  process  which  appellant 
might  have  used,  and  to  have  refused  to  try 
the  case  out  of  its  order  would  probably  have 
defeated  the  purpose  of  the  proceeding,  and 
have  enabled  appellantto  hold  tlieofflce  with* 
out  right  for  the  full  term. 

It  is  urged  that  the  affidavit  of  the  relator 
could  not  be  made  before  the  county  attor- 
ney.  that  it  could  not  be  made  after  the  pro- 
ceeding was  instituted,  and  that  it  was  in- 
sullicient  in  that  it  did  not  state  that  the 
facts  alleged  were  positively  true  within  the 
knowledge  of  the  affiant.  Such  relations  or 
informations  should  be  sworn  to.  Although 
this  is  not  made  necessary  by  the  terms  of 
the  statute,  it  has  been  the  practice  under 
similar  statutes.  If,  as  seems  to  be  true,  the 
purpose  of  the  affidavit  is  to  give  to  tlie  judge, 
whose  permission  to  file  the  information 
must  be  had,  reasonable  assurance  that  facts 
exist  which  make  its  filing  necessary  or  prop- 
er, then  it  ought  to  be  held,  where  such  con- 
sent is  given,  that  no  further  inquiry  as  to 
the  service  of  his  information  could  be  made. 
The  filing  of  the  information  establishes  no 
facts  on  which  the  merit  of  the  controversy 
rests;  these  must  be  established  by  evidence 
on  final  trial.  The  state's  officer  might  file 
bis  information  without  relation,  and  in  that 
case  it  would  seem  that  his  officinl  statement, 
unsworn,  would  be  sufficient  to  authorize  a 
judge  .to  direct  an  information  to  be  filed. 
If  the  purpose  of  the  affidavit  was  not  that 
stated,  then  the  second  affidavit  would  not 
be  subject  to  the  objection  to  amended  swear- 
ing, for  it  states  no  additional  facts',  and  was 
made  in  view  of  the  fact  that  there  might  be 
a  question  as  to  the  authority  of  the  county 
attorney  to  administer  the  oatli  in  the  first 
instance.  The  facts  on  which  the  informa- 
tion was  based  could  not  be  known  to  the  ];e- 
■  lator  to  be  positively  true,  for,  as  the  record 
manifests,  it  became  necessary  to  open  some 
of  the  ballot-boxes  and  count  the  votes  in  or- 
der to  ascertain  what  the  true  result  of  the 
election  was.  The  relator' s*affidav  it  was  as 
direct  and  positive  as  in  the  nature  of  things 
he  could  conscientiously  make  it,  and  for  the 
purpose  for  which  the  affidavit  is  required 
we  are  of  opinion  was  sufficient. 

The  office  was  alleged  to  be  of  the  value  of 
$5,000,  and  there  can  be  no  question  of  the 
jurisdiction  of  the  court  below  under  the 
averments.  State  v.  Owens,  63  Tex.  261; 
McAUen  v.  Bhodes,  65  Tex.  351.  There  was 
no  plea  that  the  averment  was  fraudulently 
made  for  the  purpose  of  giving  the  court  ju- 
risdiction. 


It  is  urged  that  the  court  erred  in  refusing 
to  strike  from  the  file  what  is  termed  the 
"supplemental  information,"  because  it  was 
not  made  on  relation,  as  was  the  original.  It 
was  the  right  of  the  state,  at  any  time  after 
the  information  was  filed,  with  or  without 
the  concurrence  of  the  relator,  by  amended 
or  supplementary  pleadings,  to  allege  any 
fact  bearing  on  the  question  of  respondent's 
right  to  hold  the  office,  and  no  new  cause  of 
action  was  set  up,  though  the  prayer  for  re- 
lief may  have  been  more  specific,  and  even 
broader,  than  was  the  prayer  in  the  original 
information.  Some  of  the  Anatters  set  up  in 
the  pleading  termed  "supplemental"  were 
such  as  would  have  been  proper  in  an  amend- 
ment, but  others  were  in  reply  to  the  answer, 
and  proper  in  a  supplementary  information, 
and  under  this  state  of  facts  the  court  below 
did  not  err  in  overruling  appellant's  excep- 
tion referred  to  in  th^  thirteenth  additional 
assignment.  At  most,  the  manner  of  plead- 
ing was  but  an  irregularity  not  affecting  the' 
merits  of  the  controversy,  and  if  the  court 
below  erred  in  this  respect  this  would  not 
furnish  sufficient  ground  for  reversal  of  the 
judgment,  where  it  is  not  shown  that  it  in 
anymaiiner  operated  injuriously  to  appellant. 

It  is  claimed  that  the  filing  of  the  supple- 
mental information  operated  as  an  abandon- 
ment of  the  original,  upon  the  theory  that 
the  latter  was  filed  upon  relation,  and  the  for- 
mer not.  We  do  not  see  that  any  sucb  result 
follows  from  the  facts,  and  there  is  nothing 
to  show  any  intention  to  abandon  the  origi- 
nal information. 

During  the  trial  it  became  necessary  to 
open  some  of  the  ballot-boxes,  only  nine  of 
which,  however,  were  opened,  and  when 
these  were  brought  into  court  by  the  county 
clerk,  their  proper  custodian,  he  brought 
fourteen  others,  and  all  were  placed  on  a  ta- 
ble in  the  court  room,  but  neither  the  latter 
nor  their  contents  were  introduced  in  evi- 
dence, and  it  is  now  urged  that  it  was  error 
for  the  court  to  permit  them  thus  to  be  ex- 
hibited to  the  jury  We  do  not  see  how  this 
could  have  injured  appellant,  who  further 
complains  that  the  court  erred  in  refusing 
subsequently  to  permit  him  to  introduce  be- 
fore the  jury  all  the  boxes  so  brought  Into 
court,  for  the  purpose  of  showing  from  the 
condition  of  some  of  the  boxes  that  they  had 
nut  been  securely  kept.  No  question  was 
raised,  by  pleading  or  otherwise,  as  to  the 
ballots  in  14  of  the  boxes,  some  of  which  ap- 
pear at  some  time  to  have  contained  ballots 
cast  at  some  former  election;  and  the  fact 
that  some  of  the  23  boxes,  not  opened,  may 
not  have  been  in  such  condition  as  would 
have  autliuriiced  the  ballots  in  them  to  be 
read,  furnished  no  reason  for  their  introduc- 
tion for  the  purpose  of  showing  that  the  box- 
es opened,  and  from  which  ballots  were 
counted  without  objection,  which  were 
proved  to  have  been  properly  deposited  and 
securely  kept,  were  not  thus  kept. 

The  controlling  matter  of  controversy  was 
as  to  the  election  held  and  vote  cast  at  pre- 
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cinct  No.  58,  and  it  is  claimed  that  the  court 
erred  in  permitting  the  ballots  cast  at  that 
election  precinct  to  be  counted.     The  objec- 
tions urged  to  the  introduction  of  the  ballots 
from    that    precinct  were  (1)  that  it  had 
not  been  proved  that  the  presiding  and  other 
officers  at  that  precinct  had  been  selected  and 
sworn  and  the  election  held  in  accordance 
with  the  law;  (2)  that  the  ballot-box  from 
that   precinct  had  not  been  identified;  (8) 
that  it  had  not  been  proved  "that  the  ballot- 
box  has  been  preserved  by  the  proper  ofiicers 
as  rei]uired  by  law,  and  has  not  l)een  exposed 
to  the  reach  of  unauthorized  persons,  so  as  to 
afford  a  reasonable  possibility  of  not  having 
been  changed  or  tampered  with. "    But  oiih 
witness  was  introduced,  whotesti&ed  as  to  tha 
selection  and  qualification  of  the  officers,  and 
manner  io  which  the  election  was  conducted. 
That  person  stated  that  tlie  presiding  officer, 
appointed  by  the  commissioners'  court,  at- 
tended, but  refused  to  act,  whereupon  the 
witness  Was  selected  as  presiding  officer  by 
the  voters  present;  that  the  officer  appointed 
by  the  court  to  preside  administered  to  him 
the  proper  oath;  and  that  he  administered  to 
the  other  officers  of  the  election  the  oath;  that 
the  election  was  fairly  held  at  the  place  des- 
ignated; he  gave  the  names  of  the  otlloers; 
that  tliey  received  the  votes  of  all  qualified 
voters  who  appeared  and  offered  to  vote; 
made  out  returns  of  the  election  and  tally- 
sheet,  but  did  not  sign  them,  intending  to  sign 
them  afterwards,  and  was  always'  willing  to 
sign  them ;  that  the  ballots  were  placed  in  a 
box,  of  the  identity  of  which  there  is  no  con- 
troversy, and  this  delivered  to  the  county 
elerii.     This  evidence  shows  that  the  officers 
tit  the  election  had  been  selected  and  sworn 
as  the  law  prescribed,  and  that  the  election 
was  fairly  held;  but  if  it  had  been  shown 
tiiat  the  selection  of  the  officers  was  irregu- 
lar, that  they  had  not  been  sworn  at  all,  but 
that  the  election  was  fairly  held,  we  are  not 
prepared  to  hold  that  the  vote  should  not 
have  been  counted.     "In  the  courts  of  the 
country  the  ruling  has  been  uniform,  and 
the  validity  of  the  acts  of  officers  of  election, 
wlio  are  such  de  facto  only,  so  far  as  they 
affect  third  persons  and  the  public,  is  no- 
where questioned.     The  doctrine  that  whole 
communities  of  electors  may  be  disfranchised 
for  the  time  being,  and  a  minority  candidate 
forced  into  an  office,  because  one  or  more  of  the 
judges  of  election  have  <Tot  been  duly  sworn, 
or  were  not  duly  chosen,  or  do  not  possess 
all  the  qoaliflcations  requisite  for  the  office, 
finds  no  support  in  the  decisions  of  our  judi- 
cial tribunals. "   McCrary,  Elect.  |  216.   This 
author  here  cites  the  cases  bearing  on  this 
question. 

Under  the  evidence,  no  controversy  arose 
as  to  the  identity  of  the  box,  nor  the  genu 
ineness  of  the  ballots  it  contained;  nor  was 
there  evidence  fairly  tending  to  show,  or  even 
to  raise  suspicion,  that  it  iiad  been  tampered 
with.  It  came  from  the  proper  custody,  and 
was  free  from  suspicion,  and  could  not  be  ex- 
cluded, even  upon  proof  Uiat  it  would  have 


been  possible  while  In  possession  of  the  county 
clerk  for  some  person  to  have  tampered  with 
it.  Before  papers  coming  from  such  a  cus- 
tody can  be  excluded,  facts  which  throw  sus- 
picion upon  them  must  be  proved. 

Neither  party  in  their  pleadings  attacked 
the  vote  at  precipct  No.  56,  Icnown  as  the 
"Embree  Precinct,"  and  the  amount  of  the 
information  in  regard  to  the  vote  cast  at  all 
precincts  in  the  county  to  which  nu  specific 
objection  was  made,  was,  in  effect,  that  the 
votes  therein  had  been  correctly  estimated 
by  the  county  commissioners'  court.  To  ar- 
rive at  tlie  true  result  of  the  election,  with 
consent  of  botli  parties,  in  the  absence  of  the 
jury,  the  return  from  all  precincts  except 
nine,  the  ballots  of  which  were  counted  in 
the  same  manner,  were  estimated  and  agreed 
to  be  correctly  estimated ;  but  when  it  came 
to  the  Embree  precinct  there  was  a  confilct 
between  the  poll  and  tally  lists  and  the  re- 
turn, the  former  showing  that  relator  had  re- 
ceived thirteen  voces  at  that  precinct,  and  re- 
spondent nine,  while  the  return  showed  that 
relator  had  received  five  votes,  and  the  re- 
spondent nine.  The  commissioners'  court 
gave  to  the  relator,  it  seems,  thirteen  votes, 
and  to  respondent  nine  votes.  In  this  state 
of  the  evidence  the  court  directed  the  ballot- 
box  from  tliat  precinct,  which  was  identified 
and  came  free  from  suspicion,  to  be  opened, 
and  the  ballots  counted,  and  this  gave  to  the 
relator  twelve  votes,  and  to  respondent  nine 
votes.  The  parties  having  agreed  to  the  cor- 
rect estimate  on  the  returns  and  counting  of 
ballots,  and  having  made  a  tabulated  state- 
ment thereof,  on  which  appeared,  for  the 
Embree  precinct,  the  vote  for  each  party  as 
ascertained  by  the  count  of  ballots,  the  court 
instructed  the  jury  to  regard  chat,  in  so  far, 
a  correct  estimate  of  the  vote,  and  in  the 
charge  only  submitted  to  the  jury  contested 
ballots,  and  special  issues  as  to  whether  the 
votes  of  named  persons,  claimed  by  the  one 
or  the  other  to  be  illegal,  were  so  or  not,  and 
for  whom  each  of  the  persons  named  voted. 
It  is  claimed  that  the  court  erred  in  permit* 
ting  the  count  of  the  ballots  from  the  Embree 
precinct,  on  the  ground  that  there  was  no 
pleading  which  authorized  this;  but  we  are 
of  opinion  that  this  proposition  cannot  Im 
maintained,  for  the  effect  of  the  information 
was  to  aver  that  relator  there  received  thir- 
teen votes,  and  respondent  nine,  and,  with  the 
conflict  of  other  evidence  as  to  the  true  vote 
there  received  by  each,  the  court  properly 
permitted  the  ballots  to  be  counted  in  order 
to  ascertain  what  the  truth  was. 

It  is  further  urged  that  the  court  erred  in 
instructing  the  jury  that  the  parties  had 
agreed  to  the  count  contained  in  the  tabulated 
statement,  which  was  attached  to  the  charge, 
in  so  far  as  the  vote  from  the  Embree  pre- 
cinct was  concerned.  Unless  the  bill  of  ex- 
ceptions is  incorrect,  such  an  agreement  was 
made,  and  the  courtdid  not  err  in  so  instruct- 
ing the  jury.  It  was  contended  by  appellant 
that  the  ballots  from  that  precinct  sliould 
not  be  counted,  and  that  tlie  return  alone 
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should  be  looked  to,  to  detertnlne  the  vote  of 
that  precinct,  and  he  never  did  agree  to  the 
oontraiy:  but  he  did  not  at  any  time  deny 
that  the  true  count  of  tlie  ballots  showed  the 
vote  to  be  as  stated  in  the  tabulated  state- 
ment. His  contention  was  that  he  was  en- 
titled to  have  the  vote  eetimated  from  the  re- 
turn, which  was  in  oonflfct  with  all  other 
evidence,  and  he  did  steadily  resist  the  mani* 
festation  of  the  true  vote,  which  was  ren- 
dered certain  by  the  count  of  the  ballots, 
which  we  have  already  said  was  correct,  un- 
der the  circumstances  and  the  pleadings. 
There  was  no  evidence  which  raised  an  issue 
of  fact  in  reference  to  the  validity  of  the  elec- 
tion in  that  precinct,  as  to  the  identity  of 
the  ballot-box,  or  as  to  the  fact  of  its  delivery 
to  the  county  clerk,  and  his  preservation  of 
it  in  the  condition  in  which  it  was  when  he 
received  it;  and,  if  otherwise  the  charge  would 
have  been  upon  the  weight  of  evidence,  it 
was  relieved  from  this  by  the  agreement  of 
the  parties  as  to  the  true  count  made  under 
the  direction  of  the  court. 

The  information  alleged  that  J.  8.  or  J.  L. 
Crenshaw  was  an  illegal  voter,  and  voted  for 
respondent,  and  it  is  urged  that  it  was  error 
to  admit  proof  which  showed  that  "T.  L.  Cre- 
shaw"  voted  for  respondent.  The  witness 
stated  that  his  name  was  T.  L.  Crenshaw, 
but  that  he  was  called  "Joe;"  and  it  may  be 
that  the  evidence  was  admissible,  but  whether 
so  becomes  unimportant,  for  the  jury  found 
that  he  was  a  legal  voter,  and  voted  for  re- 
spondent. 

It  was  alleged  by  respondent  that  John 
Catea  and  J.  W.  Morrison  cast  illegal  votes 
for  relator,  in  that  they  voted  at  a  precinct 
other  than  the  one  in  which  they  resided, 
and,  for  the  purpose  of  proving  that  they 
voted  at  a  box  named,  offered  to  introduce 
the  evidence  of  a  witness  to  the  effect  ttiat  be 
saw  those  persons  qiake  out  and  cast  their 
ballots  fur  relator.  This  evidence  was  ex- 
cluded, but  the  bill  of  exceptions  does  not 
show  what  the  objection  to  the  evidence  was; 
and,  besides,  the  ballot-box  of  that  precinct 
was  tendertid  as  better  evidence  thus  accessi- 
ble, but  respondent  declined  to  have  it  opened, 
and  the  ballots  examined.  Having  declined 
the  better  evidence,  if  the  objection  really 
made  was  not  tenable,  respondent  cannot 
complain.  Like  evidence  was  offered  as  to 
two  other  voters,  and  excluded,  but  the  ob- 
jection made  to  its  introduction  is  not  given, 
and  it  is  probably  true  that  the  court  was  of 
the  opinion  that  there  was  not  such  evidence 
of  their  non-residenoe  in  tlie  precinct  in  which 
it  was  claimed  they  voted  as  to  justify  evi- 
dence of  the  fact  that  they  voted  for  the  one 
or  the  other;  but,  however  this  may  be,  it 
could  not  have  changed  the  result  bad  it 
been  shown  that  they  voted  in  a  precinct 
other  than  that  in  which  they  resided,  and 
for  relator. 

It  is  urged  that  the  court  erred  in  refusing 
to  give  a  charge  requested  by  appellant,  in 
reference  to  the  custody  of  the  ballot-box 
from  precinct  27o.  58,  and  further  erred  in 


giving  charges  which  assumed  that  the  elec- 
tion there  held  was  valid.  There  was  no 
conflict  in  the  evidence  as  to  the  manner  in 
which  the  election  was  held,  and  that  intro- 
duced showed  a  valid  election,  and  it  was  not 
error  to  assume  that  fact.  It  would  have 
been  erroneous  to  have  given  a  charge  which 
would  have  authorized  the  jury  to  believe 
that  there  was  an  issue  of  fact  as  to  the  proper 
custody  of  the  liallot-box,  when  there  was  no 
evidence  tending  to  show  that  it  had  not 
been  securely  kept,  all  the  evidence  showing 
to  the  contrary. 

The  averments  of  the  information  as  to 
the  elegibility  of  relator  were  sufficient-,  and 
sustained  by  the  evidence.  The  case  seems 
to  have  been  fairly  tried,  and  the  evidence 
shows  that  relator  received  a  majority  of  the 
votes  cast    The  Judgment  will  be  affirmed. 


Samdebs  et  al.  e.  Crrr  Nat.  Bahk. 

{Supreme  Court  qf  Texat.    June  38,  1889.) 

SzBvica  or  Summons— JanoitBiiT. 

1.  Berrioe  on  an  Indorser  of  a  note  alleged  to 
be  a  resident  of  H.  oonnty,  made  in  K.  county  by 
prooess  directed  to  the  sberifl  of  M.  oounty,  la  a 
proper  servioe. 

2.  Service  of  a  citation  In  an  action  on  a  note 
on  one  of  several  indorsers  indorsed,  "Came  to 
hand  the  17  day  of  Maroli,  A.  D.  1888,  at  A  o'clock 
F.  K.,  and  ezeoated  the  7  day  of  April,  1888,  by 
delivering  to  the  wlthin-named  defendant  In  par- 
son a  tnie  copy  of  this  wri^  together  with  a  oertl- 
fled  copy  of  plaintiff's  original  complaint, "  shows 
proper  service,  under  Rev.  St  Tax.  arts.  1816, 1830, 
providing  that  each  defendant,  if  without  the 
county  m  whiofa  the  action  is  brought,  shall  be 
served  with  a  certified  copy  of  the  petition  ao- 
oompanying  the  citation. 

8.  A  judgment  rendered  by  default  In  a«Mtmi>> 
•it  on  a  note,  npon  a  petition  whioh  assarts  addm 
for  protest  fees,  and  citations,  nnacoompanied 
with  certified  copies  of  such  petition,  which  in- 
formed defendants  of  the  fact  that  protest  had 
been  made,  is  not  erroneous. 

4.  Where  the  petition  on  a  note  sets  ont  the  note 
fnlly,  alleges  the  sum  paid  for  protest  fees,  uid 
prays  JudRment  for  the  amount  of  the  note,  interest, 
and  attorney's  fees  as  agreed  on,  it  is  proper  to  reop 
der  Judgment  for  plainufl  for  (1,103.88,  theamoont 
of  snoh  items,  though  the  petition  only  alleges 
$1,000  damages  for  non-payment 

Error  from  district  oourt,  Mitchell  eoanty. 

AMumptit  by  the  City  National  Bank  of 
Dallas  against  Van  Sanders  as  principal,  and 
Will  Sanders.  O.  H.  Brigman.  and  John 
Hensley  as  indorsers  on  s  promissory  note  ex- 
ecuted by  Van  Sanders  on  October  SO,  1886, 
for  83,150,  payabl»  to  the  order  of  G.  H. 
Brigman,  and  due  November  1,  1887,  and 
for  94,000  damages  for  non-payment  thereof; 
also  to  foreclose  a  mortgage  upon  1,200  head 
of  cattle  belonging  to  said  Van  Sanders.  The 
petition  alleges  that  Yan  Sanders  resided  in 
Lubbock  county,  Tex.,  but  was  temporarily 
in  Mitchell  oounty,  Tex.;  that  Will  Sanders 
resided  in  Crosby  county,  Tex. ;  and  that  G. 
H.  Brigman  resided  in  Hill  oounty,  Tex.,  but 
was  temporarily  in  Grant  county,  territory 
of  New  Mexico.  Citation  was  issued  and 
served  on  Yan  Sanders  on  the  26th  day  of 
November.  1887,  to  Will  Sanders,  and  was 
served  on  him  by  the  sheriff  of  Crosby  oounty. 
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Tex.  Cltetloa  was  tssned  for  O.  H.  Brig- 
man  to  the  sheriff  of  Mitchell  county  in  the 
arst  iDBtance,  without  having  Issued  citation 
either  to  HiU  oounty,  Tex.,  or  Grant  county. 
territory  of  New  Mexico,  and  was  served  on 
liim  by  the  sheriff  of  Mitchell  county,  Tex., 
by  delivering  to  him  a  copy  of  the  writ  only. 
On  December  1. 1888.  Judgment  was  taken 
by  default  against  Van  Sanders,  Will  Sand- 
ers, and  O.  H.  Brigman  as  principals  on  said 
note  for  the  snm  of  M,  192.83,  foreclosing 
their  lien  on  the  said  stock  of  cattle,  and  de- 
fendants bring  error. 

Sil  Stark,  for  phiintiflb  in  error.  Crauh 
ford  (fr  Crauford,  for  defendant  in  error. 

Statton,  C.  J.  This  is  an  action  against 
tfae  maker  and  three  Indoraers  of  a  promis- 
sory note.  Service  on  one  of  the  indorsers 
alleged  to  be  a  resident  of  Hill  county  was 
made  in  Mitchell  county  by  service  of  process 
directed  to  the  sheriff  of  that  county.  It  has 
long  been  settled  that  such  service  was 
proper.  It  Is  claimed  that  the  sheriff's  re- 
turn made  on  another  defendant  was  Insuffi- 
cient. The  return  was:  "Game  to  hand  the 
17tb  day  of  March,  A.  D.  1883.  at  6  o'clock 
p.  H.,  and  executed  the  7th  day  of  April, 
1888.  by  delivering  to  Will  Sanders,  the 
within-named  defendant,  In  person,  a  true 
copy  of  this  writ,  together  with  a  certified 
copy  of  pUintiff's  original  petition.  Fsux 
S.  Fbanklin,  Sheriff  Crosby  County.  Texas. " 
This  return  showed  proper  service.' 

The  petition  asserted  a  claim  for  protest 
fees,  and  the  citations,  which  were  not  ac- 
companied with  certified  copies  of  the  peti- 
tion, informed  the  defendants  of  the  fact  that 
protest  had  been  made. 

Only  one  of  the  defendants  appeared,  and 
he  answered  by  a  general  demurrer,  on  which 
no  action  was  asked,  a  general  denial,  and 
special  plea,  alleging  that  be  indorsed  the 
note,  after  it  was  executed,  for  the  accommo- 
dation of  the  other  parties  to  it,  on  which  be 
sought  relief  against  them.  Judgment  was 
rendered  for  plaintiffs  for  #4. 192. w,  which  is 
the  sum  of  principal  and  Interest,  attorney's 
fees  as  by  the  note  provided,  and  protest  fees, 
and  it  is  made  to  bear  ttie  same  interest  con- 
tracted for  in  the  note.  There  was  no  error 
in  this.  Washington  v.  Bank.  64  Tex.  7. 
The  petition  set  out  the  note  fully,  and  al- 
leged the  snm  paid  as  protest  fees,  and  asked 
Judgment  for  amount  oft  note,  interest,  attor- 
ney fees  as  agreed,  and  sum  paid  as  protest 
fees,  and  costs  of  suit,  and  the  judgment  fol- 
lows the  averments  and  prayer.  There  was  an 
■dditlonalavermentthat,  by  reason  of  the  fail- 
ore  of  defendants  to  pay  the  sum  due,  he  liad 
been  damaged  $4,000,  and  it  is  insisted  that 
this  controlled  the  prayer  of  the  petition,  but 
this  view  cannot  be  snstained.  Appellee 
suggesto  delay,  and  it  appears  to  us.  looking 
to  the  entire  record,  ttuit  this  was  the  pur- 


*Bev.  St.  Tex.  arU.  1810, 13i90,  provide  that  a  de- 
fendaat,  if  without  the  oonn^  where  the  action  is 
bronglit,  shall  be  served  with  a  oerUfled  copy  of 
the  petittoB  aoomapaajing  the  oitaUon. 


pose  of  the  writ  of  error,  and  the  Judgment 
will  be  affirmed,  with  damages  equal  to  10 
per  cent,  on  the  sum  adjudged  to  appellee  by 
the  court  below.    It  is  so  ordered. 


Brown  o.  Wheelook. 

(SujnvnM  Court  of  Texat.    Hay  8, 18S9.)' 

iMKixor— RsMOVAL  ov  DiSABiuTT— Jusomirr— 

COKOLnBIVBNBSS. 

1.  9  Bayles'  St.  Tex.  art  SSffta,  i  2,  provides  a 
procedure  for  the  removal  ot  the  dlaaoUities  of  a 
minor  bj  filing  a  petition  which  may  be  heard  by 
the  conrt  in  term-time  or  vacation,  and,  if  it  shall 
appear  to  the  court  that  it  is  advisable,  or  will  be 
advantaffeous  to  the  minor,  to  have  Ills  diBabillties 
removed,  the  court  stiall  enter  a  decree  removing 
the  same.  Held  that,  as  the  proceeding  is  an  ex 
parte  one,  and  acts  only  on  the  ttatut  of  the  minor. 
it  cannot  be  deemed  a  jadicial  proceeding,  bnt 
merely  as  the  aotof  the  Judge,  and  hence  there  are 
no  presnmptions  to  be  indulged  in  favor  of  the 
final  order. 

2.  Section  4  provides  that  "if  the  father  of  the 
minor  be  not  living,  a  copy  of  the  petition  shall  be 
served  upon  the  county  judge  of  the  county  in 
which  the  proceeding  is  instituted,  and  in  all  such 
cases  the  court  hesring  the  application  shall  ap- 
point a  special  guardian,  whose  duty  It  shall  be,  in 
connection  with  the  county  judge,  to  represent  the 
true  interests  of  the  minor,  as  they  shall  under- 
stand it,  in  aiding  or  reaisUng  the  appUoation  of 
the  minor. "  field,  that  a  oopy  of  the  petition 
should  be  served  upon  the  county  judge,  but  he 
may  accept  service  and  waive  the  oopy;  nor  is  it 
essential  that  he  should  appear  upon  the  hearing, 
that  being  a  matter  within  nis  own  discretion. 

Appeal  from  district  court,  Dallas  county. 

Bill  in  equity  by  W.  K.  Wheelock  against 
M.  Itenda  Brown,  administratrix  of  the  estate 
of  Brlsoo  B.  Smith,  deceased,  to  enforce  spe- 
cific performance  of  a  contract  made  by  said 
Smith  with  complainant.  Judgment  for 
plaintifl,  and  defendant  appeals. 

Wrights  Wright,tot»i)]ptiihmt.  Morgan 
A  Fneman,  for  appellee. 

Oainbb,  J.  The  appellant  having  been 
appointed  administratrix  of  the  estate  of 
Brisco  B.  Smith,  deceased,  by  the  county 
court  of  Dallas  county,  and  having  quslifled 
as  such  administratrix,  and  entered  upon  the 
execution  of  her  trust,  tbissnlt  was  instituted 
by  appellee  against  her  in  said  court  under 
article  2096  of  the  Bevised  Statutes,  to  en- 
force the  specific  performance  of  a  contract 
entered  into  between  her  intestate  and  appel- 
lee, by  which  the  former  agreed  to  convey  to 
the  latter  a  certain  lot  in  the  city  of  Dallas. 
There  was  a  trial  and  Judgment  In  the  coun- 
ty court,  and  an  appeal  to  the  district  court. 
From  a  Judgment  in  the  latter  court  this  ap- 
peal is  taken.  The  petition  alleged  that  the 
consideration  for  the  sale  of  the  lot  was 
$1,000,  of  which  $345  had  been  paid,  and 
made  the  contract  signed  by  Smith  an  exhibit. 
The  order  for  specific  performance  was  re- 
sisted upon  two  grounds:  First,  that  Smith 
at  the  time  of  the  execntion  of  the  contract 
was  a  minor,  and  that  his  disabilities  had  not 
been  legally  removed;  and,  second,  that  at 


■Publication  delayed  through  failure  to  receive 
oopy  of  opinion  at  time  of  its  delivery. 
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the  time  his  intellect  had  been  bo  impaired 
by  th(>  use  of  intoxicating  liquor  that  he  was 
not  capable  of  dealing  with  appellee  upon 
equal  terms,  and  that  by  reason  of  his  inca- 
pacity he  was  overreached  in  the  tranHaction. 
The  contract  of  sale  recited  that  the  disabili- 
ties of  minority  of  the  vendor  had  been  re- 
moved, and  it  was  shown  by  the  testimony 
that  at  the  time  it  was  executed  he  was  un- 
der 21  years  of  age.  The  orders  of  the  dis- 
trict court  upon  his  application  (or  the  re- 
moval of  bis  disabilities  were  read  in  evi- 
dence, and  consisted  first  of  an  entry  appoint- 
ing an  attorney  to  represent  him  as  guardian 
od  litem,  and  then  of  the  tinal  order  of  eman- 
cipation. The  only  recitals  in  the  latter  were 
tliat  the  applicant,  his  attorney,  and  the 
guardian  ad  litem  appeared,  and  announced 
themselves  ready  for  trial,  and  that  it  ap- 
peared to  the  court  "that  it  is  advisable  and 
will  be  advantageous  to  the  minor,  Brisco 
B.  Smith,  to  have  his  disabilities  as  a  minor 
removed. "  The  court  charged  th  e  j  ury  "  that 
the  judgment  or  decree  of  the  district  court 
of  Dallas  county  removing  the  disabilities  of 
Brisco  Smith  is  conclusive,  and  cannot  be 
attacked  or  Inquired  into  in  this  suit. "  This 
charge  is  assigned  as  error.  The  instruction 
puts  the  order  in  question  upon  the  same 
footing  as  the  judgment  of  a  court  of  general 
jurisdiction,  and  we  are  of  opinion  that  this 
position  cannot  be  maintained. ,  Can  an  or- 
der which,  under  the  statute,  removes  the 
disabilities  of  a  minor,  be  deemed  in  strict 
language  the  judgment  of  a  court?  Wethink 
not.  It  fixes  no  right;  it  settles  no  dispute. 
It  acts  merely  upon  the  status  of  the  appli- 
cant, enlarges  bis  capacity  as  a  free  agent, 
and,  as  to  all  matters  not  political,  places 
him  upon  the  plane  of  persons  who  have  at- 
tained their  majority.  If  the  proceeding 
should  be  deemed  judicial  we  should  be  com- 
pelled to  hold  the  statute  in  conflict  with  the 
constitution,  for  the  reason  that  it  attempts 
to  confer  upon  the  district  courts  a  jurisdic- 
tion not  embraced  in  these  courts  as  defined 
by  the  constitution.  This  court  has  repeat- 
edly held  tliat  the  jurisdiction  of  these  courts 
is  strictly  limited  to  the  suits  mentioned  in 
section's,  art.  5,  of  our  constitution.  Har- 
rell  V.  Lynch.  65  Tex.  146;  £x  parte  Towles. 
4S  Tex.  418;  Williamson  v.  Lane.  52  Tex. 
844;  State  v.  De  Oress,  11  S.  W.  Kep.  1029, 
(Tyler  Term,  1888.)  We  tliink,  however, 
that  the  function  that  is  devolved  upon  the 
courts  by  the  statute  in  question  is  not 
strictly  judicial,  and  that  the  power  conferred 
is  one  which  was  within  the  authority  of  the 
legislature  to  grant.  At  what  age  the  disa- 
bilities of  minority  shall  cease  Is  clearly  a 
matter  within  legislative  discretion,  and  we 
see  no  reason  why  it  is  not  within  the  law- 
making power  to  fix  the  period  of  minority 
by  general  law,  and  also  to  provide  for  the 
removal  of  such  disabilities  in  special  cases 
at  a  shorter  period.  There  is  nothing  in  our 
constitution  to  prohibit  this;  on  the  contrary, 
that  provision  of  section  56,  art.  3.  which  for- 
bids the  passage  of  any  special  law  "declar- 


ing any  named  person  of  age,"  indicates  that 
it  was  contemplated  that  there  might  be  gen- 
eral legislation  providing  for  that  object 
We  think  the  power  given  by  the  statute 
must  be  regarded  as  an  authority  conferred 
upon  the  district  judge  as  a  commissioner,  to 
be  exercised  while  holding  the  sessions  of  bis 
court,  and  not  upon  the  court  itself.  He 
could  hardly  be  compelled  to  exercise  the 
function;  it  could  hardly  be  deemed  an  offi 
cini  doty.  Though  he  should  be  regarded  as 
acting  merely  in  deference  to  the  will  of  the 
legislature,  and  as  a  matter  of  comity,  his  ac- 
tion in  removing  the  disabilities  of  minority 
in  any  particular  case,  when  done  in  con- 
formity to  the  provisions  of  the  law,  should 
be  deemed  valid,  and  conclusive  of  tlie  ques- 
tion of  the  power  of  the  minor  thereafter  to 
contract  as  a  person  of  full  age.  The  legis- 
lature having  provided  that  his  action  upon 
certain  conditions  shall  be  effectual  to  con- 
fer the  rights  of  majority,  except  as  to  polit- 
ical matters,  upon  certain  conditions,  we  see 
no  good  reason  why  his  order  should  not 
have  effect,  when  made  in  accordance  with 
the  provisions  of  the  statute.  State  courts 
confer  the  rights  of  citizenship  by  virtue  of 
the  naturalization  laws  of  the  United  States, 
although  they  are  constituted  for  purposes 
wholly  different.  It  is  held  in  California  that 
the  judge  of  a  court  may  by  authority  of  law 
perform  ministerial  acts,  (People  v.  Provines, 
34  Cal.  520,)  but  that,  "when  performed, 
they  do  not  become  judicial  acts  l)ecause  per- 
formed by  a  Judicial  officer,"  (People  v.  Bush, 
40  Cal.  344.)  It  ts  true  that  In  the  proceed- 
ing under  consideration  the  judge  should 
hear  evidence,  and  exercise  a  discretion 
whether  to  grant  the  application  or  not.  The 
proceeding  is  ex  parte,  and  the  interest  of 
the  applicant  alone  is  to  be  affected  or  to  be 
considered.  Even  the  public  has  no  interest 
as  against  his  interest.    He  has  no  adversary. 

It  follows,  from  what  we  have  said,  that 
we  are  of  opinion  that  no  presumptions  are 
to  be  indulged  in  favor  of  the  regularity  of 
the  order  in  question.  In  the  language  of 
an  eminent  English  judge:  "However  high 
the  authority  to  whom  a  special  statutory 
power  is  delegated,  we  must  take  care  that 
in  the  exercise  of  it  the  facts  giving  juris- 
diction plainly  appear,  and  that  the  terms  of 
the  statute  are  complied  with.  This  rule  ap- 
plies equally  to  an  order  of  the  lord  chancel- 
lor as  to  any  order  of  petty  sessions . "  Gous- 
RIDOE,  J.,  in  Christie  v.  ITnwin,  8  Perry  ft 
D.  208.  We  take  it  the  evidence  upon  which 
the  judge  has  acted  need  not  be  shown. 
When  it  is  made  to  appear  that  the  statute 
has  been  complied  with,  then  the  order  should 
be  deemed  conclusive.  The  preliminary  steps 
were  not  shown  in  this  case,  nor  did  they  ap- 
pear upon  the  face  of  the  order.  We  con- 
clude, therefore,  that  the  court  erred  in  the 
charge  complained  of,  and  that  for  this  error 
the  judgment  should  be  reversed. 

In  order  to  show  aflJrmatively  that  the  stat- 
ute had  not  been  followed,  the  defendant  of- 
fered to  prove  by  a  witness  who  held  th«  ot<> 
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fice  of  county  judge  at  the  time  tlie  order  was 
lUiide  that  no  copy  of  the  application  waa 
served  upon  him,  but  that  he  waived  the 
service  in  writing,  and  waa  not  present  at  tlie 
hearing.  The  testimony  was  excluded,  and 
its  exclusion  is  assigned  as  error.  We  thin)< 
there  was  no  error  to  the  prejudice  of  appel- 
lant. It  was  incumbent  upon  appellee  to 
show  that  the  statute  had  been  followed,  and 
not  upon  defendant  to  show  the  contrary. 
But  t)ie  assignment  presents  a  question  which 
will  probably  arise  upon  another  trial,  and 
we  have  felt  it  our  duty  to  consider  it.  Is  it 
absolutely  necessary  that  the  county  judge 
shall  be  served  with  a  copy  of  the  application, 
or  may  he  waive  the  service?  We  think  the 
statute  must  be  substantially  followed,  but 
that  a  literal. compliance  is  not  necessary. 
We  understand  the  statute  to  impose  the 
duty  upon  the  county  judge,  when  he  is 
served  with  an  appHcJttion  in  such  a  case,  to 
inquire  into  the  facts,  and  to  oppose  the  ap- 
plication if  he  should  think  it  not  to  the  mi- 
nor's interest  that  it  should  be  granted.  On 
the  other  hand,  if  be  should  think  the  con- 
trary, he  may  favor  the  application .  2  Sayles' 
St.  art.  3361a,  §  4.i  The  policy  is,  in  the  event 
the  father  be  dead,  to  give  notice  to  the  offi- 
cer most  likely  to  know  the  minor's  charac- 
ter, capacities,  and  surroundings,  to  the  end 
that  bis  disabilities  may  not  be  iraprovident- 
ly  removed.  We  tliink  a  copy  of  the  petition 
should  be  served  upon  him,  but  that,  if  a  pe- 
tition be  presented  to  him,  and  he  examines 
it.  and  accepts  notice  in  writing,  and  waives 
the  copy,  this  should  be  held  equivalent  to 
actual  service.  It  is  as  fully  calculated  to 
subserve  all  the  purposes  of  the  law  as  if  the 
copy  were  delivered  to  him.  Nor  do  we 
think  it  essential  to  the  validity  of  the  pro- 
ceeding that  the  county  judge  should  appear 
npon  the  hearing.  It  may  be  that  he  knows 
no  reason  either  why  the  application  should 
or  should  not  be  granted.  We  think  his  ap- 
pearance is  a  matter  within  hia  own  discre- 
tion. If  it  had  been  intended  that  his  ap- 
pearance at  the  hearing  was  necessary,  it 
would  seem  that  the  law  would  not  peremp- 
torily have  required  the  appointment  of  a 
guardian  cui  litem.  The  statute  says  that  it 
shall  be  the  duty  of  the  guardian  ad  litem, 
"in  connection  with  the  county  judge,  to 
represent  the  true  interest  of  the  minor,  as 
they  understand  it,  in  aiding  or  resisting  the 
application;"  but  we  presume  that  this  means 


1  Article  8S61a,  t  4.  "In  all  proceedings  under 
this  act  a  copy  of  the  petition  snail  be  served  upon 
the  father  of  the  minor,  if  living  within  the  state, 
and,  if  he  be  dead,  that  fact  shul  be  mentioned  In 
the  petition.  If  the  father  of  the  minor  be  not  liv- 
ing, then  a  copy  of  the  petition  shall  be  served  up- 
on the  county  judge  of  the  county  in  whioh  the 
proceeding  is  instituted;  and  in  all  such  cases  the 
court  bearing  the  application  shall  appoint  a  spe- 
cial guardian,  whose  duty  it  shall  be,  in  connection 
with  the  county  judge,  to  represent  the  true  inter- 
ests of  the  minor,  as  they  shall  understand  it,  in 
aiding  or  resisting  the  application  of  the  minor. 
An  aUowanoe  shall  be  made  by  the  district  judge 
presiding,  to  the  special  guardian,  which  shall  be 
paid  out  of  tile  estate  of  the  minor, " 

v.l23.w.no.9— 8 


that  both  may  act  in  the  event  the  county 
judge  is  in  attendance. 

The  other  assignments  of  error  raise  ques- 
tions bearing  upon  the  second  ground  of  de- 
fense, and,  since  they  may  not  arise  upon 
another  trial,  will  not  be  considered.  For 
the  error  of  the  court  which  has  been  pointed 
out  the  judgment  is  reversed,  and  the  cause 
remanded. 


Smith  v.  Traders'  Nat.  Bank. 
(Supreme  Court  of  Texas.    June  86, 1889.) 
Impeachment  or  Witness — Garsishmext. 

1.  Where  a  cashier  of  a  bank  testifies  that 
the  bank  had  not  disposed  of  certain  collaterals 
held  by  it  to  secure  a  note  of  one  A.,  as  alleged  by 
defendant,  in  violation  of  its  agreement  with  him, 
the  sworn  answer  of  the  bank  by  the  cashier  in  a 
garnishment  suit  against  A.,  that  at  the  time  al- 
'leged  it  held  none  of  his  property  or  effects,  is  ad- 
missible to  impeach  the  witness. 

2.  Stock  held  as  collateral  security  is  property 
and  effects  subject  to  garnishment  under  Rev.  St. 
Tez.  art  ii06,  whioh  provides  that  where  the  gar- 
nishee is  an  Incorporated  company,  and  the  de- 
fendant is  or  was,  when  the  writ  of  garnishment 
was  served,  the  owner  of  any  shares  of  stock  in 
such  company,  or  any  interest  therein,  the  court 
shall  renMr  a  decree  ordering  the  sale,  under  ez- 
eoutton  in  favor  of  the  plalDtiff  against  the  de- 
fendant, of  such  shares. 

Commissioners'  decision.  Appeal  from  dis- 
trict court,  Tarrant  county. 

Action  by  the  Traders'  National  Bank 
against  Walker  Fore,  W.  .7.  Morphy,  R.  M. 
Henderson,  and  J.  P.  Smith,  upon  a  promis- 
sory note.  Verdict  and  Judgment  for  plain- 
tiff against  Smith  and  Morphy  for  $9,625, 
and  for  Fore,  Morphy,  and  Henderson,  on 
their  plea  of  non  est  feustum.    Smith  appeals. 

Rev.  St.  Tex.  art.  208,  provides  that  where 
the  garnishee  is  an  incorporated  company, 
and  the  defendant  is,  or  was  when  the  writ 
of  garnishment  was  served,  the  owner  of  any 
shares  of  stock  in  such  company,  or  any  in- 
terest therein,  the  court  shall  render  a  decree 
ordering  the  sale,  under  execution  in  favor 
of  the  plaintiff  against  the  defendant,  of  such 
shares. 

Carter,  Wynne  A  De  Berry,  for  plaintiff  in 
error.  Hogsett  di  ffreene,  for  defendant  in 
error. 

Hobby,  J.  The  Traders'  National  Bank 
of  Fort  Worth,  Tex.,  brought  suit  on  Octo- 
ber 2,  1884,  against  Walker  Fore,  W.  J.  Mor- 
phy, R.  M.  Henderson,  and  appellant,  J.  P. 
Smith,  on  a  promissory  note  executed  by  the 
parties  named  for  the  sum  of  $7,000  to  the 
order  of  the  Texas  Investment  Company, 
Limited,  with  12  per  teat,  interest  from  ma- 
turity, and  10  per  cent,  upon  principal  and 
interest,  if  collected  by  law,  and  transferred 
by  said  Texas  Investment  Company  to  ap- 
pellee. Fore  and  Henderson,  who  were  al- 
leged to  be  a  copartnership,  and  whose  names 
as  such  were  signed  to  the  note,  pleaded  non 
est  factum,  and  denied  the  authority  of  any 
person  to  sign  the  same  for  them.  The  plead- 
ings of  appellant  were  extended,  but  present- 
ed substantisjUy  the  following  defenses :  That 


Digitized  by 


Google 


114 


SOUTHWESTERN  KErOBTER,  Vol.  12. 


{Tex. 


he  was  an  accommodation  maker  of  the  note, 
whicli  fact  was  known  to  appellee  when  it 
received  the  same;  that  appellee,  when  it  re- 
cpived  the  note,  held  as  collateral  security  for 
a  debt  of  612,500  due  appellee  by  the  Texas 
Investment  Company,  2iB7  shares,  worth 
about  $28,700,  in  the  New  Mexico  Land  & 
Cattle  Company,  which  it  agreed  with  appel- 
lant to  also  hold  as  security  for  the  note  sued 
on;  that  subsequently  appellee  materially  al- 
tered this  agreement  by  assenting  to  a  trans- 
fer of  said  stock,  together  with  other  collat- 
erals then  held  by  appellee,  belonging  to  said 
investment  company,  to  Edrington  &  Lewis 
and  to  J.  P.  Smith,  to  secure  other  debts,  and 
authorized  said  Edrington  to  sell  said  collat- 
eral securities,  and  apply  the  proceeds  in  ac- 
cordance with  said  agreement  miide  on  Au- 
gust 15,  1884;  that  this  change  was  made  in 
the  original  contract  by  appellee,  Edrington, 
and  W.  J.  Morphy,  president  of  said  invest- 
ment company,  without  the  knowledge  or 
consent  of  said  Smith;  that  appellee  bad  re- 
ceived several  other  notes  as  collateral  secu- 
rity for  the  note  sued  on,  from  said  invest- 
ment company,  and  had  collected  of  said  notes 
so  received  the  sum  of  $12,650,  which  should 
have  been  applied  to  the  payment  of  the  note 
sued  on.  Jn  reply  to  the  above  defenses 
pleaded  by  Smith  appellee  alleged  that  it  never 
took,  or  in  any  manner  held,  the  stock  or 
notes  as  set  forth  in  appellant's  answer, 
and  also  alleged  that  the  note  sued  on  was  in 
renewal  of  one  formerly  executed  by  the  same 
parties.  Appellee  admitted  that  at  the  time 
of  the  execution  of  the  note  sued  upon  it  held 
the  stock  of  the  New  Mexico  Land  &  Cattle 
Company  to  secure  another  debt  then  due  it 
by  said  investment  company  for  the  sum  of 
612,500,  evidenced  by  a  note  of  June  22, 
1884,  due  30  days  afterdate;  that  at  the  ma- 
turity of  this  note  it  was  renewed  by  the  in- 
vestment company  giving  a  note  dated  July 
25, 1884,  for  $12,500,  payable  80  days  after 
date,  with  interest  at  12  per  cent.,  etc:  that 
this  note  was  not  paid  by  the  investment 
company  or  any  other  person;  that  after  its 
maturity  and  the  institution  of  this  suit,  ap- 
pellee sold  said  stock  at  public  sale,  by  its 
cashier,  after  giving  notice,  and  purchased 
the  same  through  its  president;  that  it  still 
held  said  stock,  and  had  received  no  payment 
of  said  indebtedness  of  $12,500  except  by  the 
said  sale,  and  offered,  if  allowed  by  the  court, 
to  deliver  said  stock  to  appellant  upon  bis 
payment  of  said  $12,500.  There  was  evi- 
dence in  support  of  the  pleas  of  non  est  /ac- 
tum filed  by  Fore  and  Henderson,  and  a  find- 
ing in  their  favor.  There  was  a  verdict  in 
favor  of  appellee  against  appellant  and  W.  J. 
Morphy  for  the  sum  of  $9,623,  principal  and 
interest.  Judgment  was  rendered  thereon, 
from  which  appellant  Smith  appeals. 

The  proof  on  the  trial  was  substantially  as 
follows:  The  note,  as  described  in  the  peti- 
tion, being  in  evidence,  appellant,  J.  P. 
Smith,  testified  that  he  signed  the  note  sued 
upon,  which  was  in  renewal  of  a  former  note 
for  same  amount,  signed  by  same  parties, 


dated  either  April  or  May,  1884,  being  either 
a  60  or  90  day  note:  that  the  former  note  was 
also  payable  to  the  Texas  Investment  Com- 
pany, Limited ;  that  he  signed  the  former  note 
at  the  request  of  tV.  J.  Morphy,  forthe  accom- 
modation of  the  Texas  Investment  Company, 
Limited,  to  raise  money  upon:  that  he  re- 
ceived no  consideration  himself  for  signing 
said  note,  and  did  not  know  whether  the 
other  makers  did  or  not;  that  this  note  fell 
due.  and  the  note  sued  upon  was  executed  in 
the  place  of  the  former  to  take  it  up;  that  at 
the  time  of  making  the  note  sued  upon,  wit- 
ness and  W.  J.  Morphy  went  to  the  Traders' 
National  Bank,  and  had  a  tsilk  with  H.  C. 
Edrington,  the  cashier,  about  it,  and  that 
Edrington  admitted  he  knew  that  the  for- 
mer note  was  an  accommodation  on  the  part 
of  Smith;  that  it  was  there  talked  between 
witness,  Edrington.  and  Morphy  that  the 
bank  held  $28,700  of  the  capital  stock  of  the 
New  Mexico  Land  &  Cattle  Company  belong- 
ing to  the  Texas  Investment  Company,  Lim- 
ited, to  secure  a  note  of  said  company  to  said 
bank  for  $12,500,  and  Edrington  agreed  to 
hold  said  stock  to  secure  the  note  sued  upon 
as  well  as  the  $12,500  note. 

H.  C.  Edrington,  the  cashier,  testified  he 
remembered  the  transaction  when  the  note 
sued  upon  was  delivered  to  plaintiff;  that  it 
was  a  renewal  of  a  former  note;  and  if  J.  P. 
Smith  or  any  of  the  makers  were  accommo- 
dation makers  he  had  no  knowledge  of  the 
fact  at  the  time  the  note  sued  upon  was 
given.  When  the  note  was  received  by  the 
bank,  defendant,  Smith,  was  not  present. 
It  was  received  July  22,  1884.  That  W.  J. 
Morphy  brought  the  note  to  the  bank  already 
signed  and  indorsed,  and  took  up  the  former 
note.  That  there  was  nothing  said  at  that 
time  about  holding  the  stock  as  collateral  for 
the  note  sued  upon,  as  well  as  the  $12,500. 
That  he  (witness)  did  not  at  said  time,  or  at 
any  other  time,  agree  on  the  part  of  the  bank 
to  hold  the  stock  as  collateral  for  the  note 
sued  on,  or  for  the  former  note  of  $7,000.  and 
never  knew  of  any  such  agreement  being 
made  by  any  one  representing  the  bank,  and 
that  the  bank  held  no  collateral  to  secure 
either  of  said  $7,000  notes.  Witness  pro- 
duced a  deposit  slip  or  memorandum  made  by 
him  at  the  time  of  receiving  the  latter  $7,000 
note,  and  stated  that  at  the  same  time  he  re- 
ceived a  note  for  $3,300.  signed  by  Fore, 
Morphy,  and  Henderson,  and  both  notes  were 
entered  on  same  slip;  and  he  also  received  a 
note  of  Britton  for  $4,000  as  collateral  for  a 
$8,300  note  and  a  balance  of  another  note. 
That  these  transactions  occurred  at  the  same 
time,  and  at  the  cashier's  window,  and  that 
Boaz,  the  president  of  the  bank,  was  present. 
That  the  handwriting  filling  blanks  in  note 
was  that  of  tlie  book-keeper  of  Texas  Invest- 
ment Company,  Limited,  That  the  first 
knowledge  he  had  that  Smith  was  accommo- 
dation maker  of  the  note  was  August  15, 
1884,  when  Morphy  told  him  at  the  time  be 
wrote  paper  of  that  date. 

W.  J.  Boaz,  the  president  of  plaintiff,  tea- 
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tided  that  he  was  present  when  the  note  was 
received,  and  to  substantially  the  same  facts 
stated  by  Edrington.  That  he  did  not  know 
Smith  was  accommodation  malcer.  Might 
have  thought  so,  but  there  was  nothing  said 
about  it;  and  that  the  stock  was  held  by  the 
bank  alone  to  secure  the  $12,500  debt.  That 
a  few  days  after  the  note  fell  due  he  went  to 
defendant  Smith,  and  asked  payment,  and 
Smith  asked  him  to  bring  suit,  and  said  noth- 
ing about  collateral  being  held  for  the  note. 
That  it  was  a  year  after  this  before  he  knew 
or  heard  of  Smith  claiming  that  note  sued  on 
was  secured  by  the  stock. 

Snch  is  the  testimony  in  support  of  and  de- 
nying the  alleged  agreement  set  up  by  de- 
fendant Smith  between  appellant  and  appel- 
lee at  the  time  of  the  delivery  of  the  note  to 
the  latter. 

In  support  of  appellant's  plea,  that  there 
was  a  material  change  made  in  the  contract 
entered  into  at  the  time  of  the  delivery  of  the 
note,  by  an  assignment  of  the  collateral  se- 
carity  to  Edrington  for  other  debts,  and  a 
sale  of  the  same,  and  that  the  bank  ceased  to 
bold  said  collaterals,  as  agreed  upon,  appel- 
lant introduced  in  evidence  the  following  pa- 
per: "Fort  "Worth,  Texas,  Aug.  15th,  1884. 
The  Texas  Investment  Co.,  Limited,  hereby 
assigns  all  surplus  collateral  held  by  the 
Traders'  National  Bank  over  and  above  the 
amount  due  said  bank  on  discounts  made  tor 
said  Investment  C!ompany,  Limited,  to  Ed- 
rington &  Lewis  and  J.  P.  Smith,  to  secure 
them  pro  rata  on  Texas  Investment  Co., 
Limited,  indorsements  to  Edrington  &  Lewis 
for  95.000,  dated  August  11th,  1884,  and  J. 
P.Smith  and  others'  accommodation  indorse- 
ments for  said  Texas  Investment  Company, 
Limited,  for  $7,000.  H.  C.  Edrington  is 
hereby  autliorized  to  realize  on  said  collater- 
al, and  apply  as  set  forth  aforesaid,  and  any 
surulns  to  be  applied  to  Smith  &  Huffman's 
note  to  said  bank  for  $6,500.00.  [Signed] 
Texas  Investment  Co.,  Limited.  W.  J. 
MoRPHT,  President."  Edrington  testifled 
that  this  instrument  was  signed  by  Morphy 
for  the  Texas  Investment  Company.  That 
he  gave  notice  tliat  the  New  Mexico  Land  & 
Cattle  Company  stock  would  be  sold  on  March 
6,  1885;  and  in  accordance  with  this  notice 
he  sold  to  Boaz,  the  president  of  appellee 
bank,  who  was  the  highest  bidder,  said  stock 
for  the  sum  of  $8,000.  Smith  testifled  that 
he  never  gave  his  consent  to  said  Instrument 
being  made,  and  had  no  knowledge  of  its  liav- 
ing  been  made,  for  some  time  after.  Edring- 
ton stated  that  in  the  transaction  of  August 
15,  1884,  he  acted  for  the  firm  of  Edrington 
&  Lewis, — a  firm  composed  of  witness  and 
one  Lewis, — and  not  for  the  bank ;  that  none 
of  the  collaterals  then  held  by  the  bank  were 
ever  turned  over  to  him  to  dispose  of  under 
said  agreement,  but  that  the  bank  still  re- 
tained possession  and  control  of  them ;  that 
the  bank  had  nothing  to  do  with  the  mak- 
ing of  the  instrument  of  August  15,  1884. 
Defendant  Smith's  attorney  then  asked  the 
witness  if  he,  as  cashier  of  plaintiff's  bank. 


did  not  make  and  flle  for  plaintiff  a  sworn 
answer  in  a  certain  garnishment  proceeding 
wherein  the  National  Bank  of  Jefferson  was 
plaintiff  and  the  Traders'  National  Bank  was 
garnishee,  wherein  he  swore,  among  other 
things,  that  the  plaintiff  bank  did  not  hare 
in  its  possession  any  of  the  effects  belonging 
to  the  Texas  Investment  Company,  Limited, 
on  the  29th  day  of  August,  1884.  This  was 
objected  to  by  plaintiff,  because  immaterial, 
and  not  in  contradiction  of  any  evidence  giv- 
en by  said  witness.  The  court  sustained  the 
objection,  and  the  defendant  was  not  permit- 
ted in  this  connection  to  introduce  the  sworn 
answer  of  Edrington,  made  in  the  garnisli* 
ment  proceedings  referred  to,  which  it  ap- 
pears from  the  bill  of  exceptions  Was  offered 
to  contradict  the  witness'  statement  that  the 
bank  had  always  retained  possession  and  con- 
trol of  said  slock  after  it  was  deposited  with 
plaintiff,  and  to  sustain  defendants'  plea  that 
said  bank  had  delivered  said  stock  to  said 
Edrington  to  sell  under  the  agreement  be- 
tween him  and  the  Texas  Investment  Com- 
pany already  In  evidence.  This  ruling  of 
the  court,  excluding  the  proffered  evidence, 
is  assigned  as  error.  The  leading  purpose  of 
the  testimony  offered  was  manifestly  to  im- 
peach the  witness  by  showing  that  he  had 
made  contradictory  statements  with  respect 
to  the  control  and  possession  by  the  bank  of 
the  shares  of  stock  in  the  New  Mexico  Land 
it,  Cattle  Company. 

It  is  claimed  by  appellee  that  the  stock  held 
as  collateral  security  was  not  property  or  ef- 
fects subject  to  garnishment,  and  hence,  if 
the  witness  had  answered  to  the  writ  of  gar- 
nishment that  the  bank  did  not  have  any 
property  or  effects  of  the  Texas  Investment 
Company  in  its  possession,  this  would  be  no 
contradiction  of  his  statement  that  it  held 
the  stock  as  collateral  security.  The  stat- 
ute, however,  does  make  such  stock  subject 
to  garnishment.  Rev.  St.  art.  208;  Baker^ 
V.  Wasson,  53  Tex.  156.  Until  the  passage* 
of  the  act  of  March  15, 1875,  (Gen.  Laws,  2d 
Sess.  102,)  shares  of  stock  in  incorporated 
companies  were  not  subject  to  execution, 
and  therefore  not  liable  to  garnishment. 
Price  V.  Brady,  21  Tex.  619.  The  effect 
of  the  opinion  cited  has  been  destroyed  by 
the  act  referred  to,  now  substantially  em- 
braced in  articles  208-210,  Rev.  St.  Article 
2297,  taken  from  the  same  statute,  also  sub- 
jects such  stock  to  execution  in  the  same 
manner  as  other  personal  property.  Inde- 
pendently of  this,  however,  upon  the  plainest 
principles  of  the  elementary  rules  of  evidence 
regulating  the  examination  of  a  witness,  we 
think  the  testimony  was  admissible.  Ed- 
rington had  testifled  that  the  bank  still  held 
the  stock  deposited  with  it  by  the  Texas  In- 
vestment Company  to  secure  the  note  for 
$12,500;  that  none  of  the  collaterals  held  by 
the  bank  were  ever  turned  over  to  him  to 
dispose  of  under  the  agreement  of  August 
15,  1884;  that  it  still  retained  possession  and 
control  of  tlie  same.  His  testimony  was  also 
distinct  and  emphatic  to  the  effect  that  no 
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such  agreement  to  hold  the  stock  aa  collat- 
eral security  for  the  aote,  as  contended  by 
appellant,  was  ever  made.  His  evidence  re- 
lated to,  and  was  destructive  of,  the  material 
defenses  set  up  by  Smith;  was  necessarily,  to 
a  great  extent,  relied  upon  by  the  jury,  and 
exerted  a  controlling  influence  upon  the  ver- 
dict. Hence  the  importance  to  the  defend- 
ant of  the  right  attempted  to  be  exercised  by 
him  to  discredit  it  under  the  rules  of  evidence 
by  showing,  If  he  could,  that  he  had  made 
contiadictory  statements  as  to  the  possession 
by  the  bank  of  the  stock.  Again,  Smith  had 
alleged  that  the  bank  had,  in  violation  of  its 
agreement,  parted  with  and  ceased  to  hold 
this  stock.  '  Tlie  sworn  answer  of  Edringtoa, 
that  the  bank  did  not  in  August,  1884,  have 
possession  of  any  property  or  effects  of  the 
Texas  Investment  Company,  tended  to  sus- 
tain this  averment.  We  are  of  opinion,  there- 
fore, tliat  the  evidence  excluded  should  have 
been  admitted,  and  that  the  court  erred  in 
sustaining  the  objections  of  the  plaintiff 
thereto,  and  that  the  error  is  such  aa  re- 
quires a  reversal  of  the  judgment. 

The  remaining  assignments  specifying  sup- 
posed defects  in  the  charge,  and  error  in  re- 
fusing the  special  instruction  requested  by 
appellant,  require  some  notice.  The  witness 
Edrington  had  testifled  that  the  note  in  suit 
was  in  renewal  of  a  former  note  for  same 
amount,  which  matured  about  July  10, 1884; 
that  the  bank  never  held  any  collHteral  se- 
curity for  the  note  sued  upon;  that  the  stock 
in  the  New  Mexico  Land  &  Cattle  Company 
was  held  as  collateral  security  for  a  note  of 
812,500  due  plaintiff  by  the  Texas  Invest- 
ment Company,  which  matured  July  25, 1884, 
and  which  was  renewed  for  a  like  amount, 
to  become  due  30  days  after  date.  The  stock 
was  still  held  to  secure  the  debt.  The  price 
for  which  the  stock  sold  ($8,000)  was  cred- 
ited on  it.  Witness  produced  the  certificates 
for  287  shares  of  said  stock,  being  14  fur  20 
shares  each,  and  1  for  7  shares.  These  cer- 
tificates all  bore  date  July  31,  1884,  and  were 
issued  to  and  in  the  name  of  H.  C.  Edring- 
ton. Edrington  testified  that  when  the  bank 
first  received  the  stock  it  was  in  one  certifi- 
cate; that  some  time  in  the  latter  part  of 
July,  1884,  W.  J.  Morphy,  the  president  of 
the  Texas  Investment  Company,  Limited,  re- 
quested him,  if  he  could  find,  to  find  a  pur- 
chaser for  said  stock,  and  that  it  was  thought 
best  to  have  it  reissued  in  small  certificates; 
that,  as  cashier  of  the  plaintiff,  he  sent  the 
certificate  to  the  Hanover  National  Bank  of 
New  York,  correspondent  of  plaintiff,  with 
request  to  forward  to  Boston,  where  the 
president  of  the  company  resided,  and  have 
the  stock  reissued,  and,  if  it  could  be  done, 
find  a  purchaser  for  it;  that  the  stock  was  re- 
issued, but  no  purchaser  found,  and  stock  was 
returned  to  witness,  who  called  the  attention 
of  W.  J.  Boaz,  the  president  of  the  plaintiff 
bank,  to  the  fact  that  the  stock  was  issued  to 
witness,  witliout  stating  to  him  as  cashier. 
They  were  placed  with  the  securities  belong- 
ing to  the  bank,  and  kept  there,  and  were 


held  In  witness'  name  for  said  bank,  and  not 
otherwise. 

J.  P.  Smith  testified  that  in  a  stockholders' 
meeting  of  the  Texas  Investment  Company, 
Limited,  on  the  19th  of  July,  1884,  wlienW. 
J.  Boaz  was  present,  that  he  then  called  at- 
tention to  the  fact  tliat  be  was  on  a  note  for 
said  company  for  $7,000  as  accommodation 
maker,  which  was  then  held  by  plaintiff; 
that  be  bad  no  knowledge  until  since  this  trial 
that  the  curiginal  certificate  of  stock  of  the 
New  Mexico  Land  &  Cattle  Company  had 
been  returned  and  'new  certificates  issued  to 
H.  G.  Edrington,  and  never  consented  tliere- 
to,  or  to  the  sale  made  by  Edrington. 

Under  the  foregoing  evidence,  in  connec- 
tion with  the  proof  first  referred  to  in  the 
opinion,  the  court  charged,  among  other 
things,  as  follows:  "If  you  believe  from  the 
evidence  that  said  note  was  executed  by  the 
defendants,  or  either  of  them,  without  con- 
sideration, and  for  the  benefit  simply  of  the 
Texas  Investment  Company,  you  will  then 
inquire  whether  or  not,  at  or  before  the  time 
of  the  making  of  the  note  sued  upon,  there 
was  any  agreement  between  the  plaintiff  and 
the  investment  company  or  either  of  the  de- 
fendants that  the  plaintiff  should  hold  as  col- 
hiteral  security  for  the  payment  of  said  note 
any  stock  of  the  New  Mexico  Land  &  Cattle 
Company, and  theborden  is  upon  thedefense 
to  shew  by  a  preponderance  of  evidence  tliat 
there  was  such  an  agreement;  and,  unless 
you  find  from  the  evidence  that  there  was 
such  an  agreement,  you  will  find  for  plain- 
tiff the  amount  of  the  note  sued  upon,  includ- 
ing interest  as  before  directed,  and  ten  per 
cent,  on  such  amount  against  all  the  defend- 
ants you  may  Itelieve,  under  the  instructions 
given,  are  liable  on  said  note.  If  *  *  * 
the  defendants,  or  either  of  them,  signed  the 
note  sued  on  as  accommodation  makers,  as 
hereinbefore  explained,  and  if  you  believe 
from  the  evidence  that  at  the  time  of  the  de- 
livery to  the  plaintiff  of  the  note  sued  upon 
the  plaintiff  had  in  its  possession  the  certifi- 
cates of  stock  of  the  New  Mexico  Land  & 
Cattle  Company  mentioned,  *  *  *  and 
that  the  same  belonged  to  the  Investment 
company,  and  was  held  by  the  plaintiff  bank 
as  collateral  security  for  another  debt  due  to 
the  plaintiff  by  said  investment  company; 
and  if  you  believe  from  the  evidence  that  at 
the  time  of  the  delivery  of  the  note  sued  upon 
the  plaintiff,  by  its  officers,  accepted  said  note, 
and  agreed  with  the  defendants,  or  either  of 
them,  to  hold  said  stock  as  collateral  security 
for  the  note  sutd  upon;  and  if  you  further 
believe  tliat  the  plaintiff,  without  the  consent 
of  the  defendant,  did  permit  or  cause  said 
slock  to  be  surrendered,  and  other  certificates 
issued  to  one  H.  C.  Edrington  for  a  different 
purpase  than  the  security  of  the  debts  for  the 
payment  of  which  it  was  so  agreed  that  said 
stock  should  be  held, — then,  and  in  that  event, 
the  defendants,  if  accommodation  makers  of 
said  note,  and  not  consenting  thereto,  would 
be  released,  and  you  should  find  for  them  or 
such  or  them  as  you  may  believe  from  the 
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evidence  were  in  fact  accommodstion  makers, 
and  who  did  not  consent  to  such  disposition 
of  said  stock.  You  are  instructed  that  where 
shares  of  stock  in  a  corporation  are  pledged 
as  collateral  security  for  the  payment  of  a 
debt  that  the  pledgee  or  person  holding  such 
stock  has  tlie  right  to  surrender  the  certificate 
pledged,  and  have  other  certificates  for  the 
same  number  of  shares  issued  in  his  name; 
and,  where  the  pledgee  is  a  bank,  the  certifi- 
cate may  be  issued  to  and  held  by  its  cashier. 
If,  therefore,  you  believe  from  the  evidence 
tliat  there  was  an  agreement  between  the 
plaintiff  and  the  defendants,  or  either  of 
them,  that  said  shares  of  stock  should  be  held 
by  the  plaintiff  as  collateral  for  the  pay- 
ment of  tlie  note  sued  upon,  and  if  you  fur- 
ther believe  that  the  same  were  by  the  plain- 
tiff surrendered  and  other  certificates  issued 
to  one  H.  C.  Edrington,  yet,  if  you  believe 
he  intended  thereby  to  hold  said  stock,  and 
did  iiuld  the  same  under  said  agreement,  If 
any,  then  the  change  in  the  certificates  so 
made  would  not  be  In  law  an  alteration  or 
change  uf  the  contract,  and  would  be  no  de- 
fense to  the  makers  of  the  note  for  which 
such  security  was  held."  The  complaint 
made  of  this  charge  is  that  the  jury  were  in 
effect  told  that,  if  plaintiff  agreed  with  de- 
fendant to  hold  the  shares  of  stock  to  secure 
the  note,  and  did  not,  this  would  be  a  viola- 
tion of  the  contract,  and  would  release  tlie 
sureties,  instead  of  instructing  them  that  the 
alteration  of  the  agreement  to  hold  tlie  stock, 
made  by  Edrington  and  the  Texas  Investment 
Company,  assented  to  by  plaintiff,  would  re- 
lease the  makers  of  the  note  if  known  to 
plaintiff  to  be  accommodation  makers;  and  it 
failed  to  submit  the  issue  of  an  alteration  of 
the  agreement. 

The  special  charge  requested  by  appellant, 
after  stating  the  defenses  set  up  in  bis  an- 
swer, was  as  follows:  "If  you  believe  that 
the  makers  of  the  note  sued  on  were  such  ac- 
cummodation  makers,  and  tliat  this  was 
known  to  the  cashier  or  president  of  the 
I'iaintiff  bank,  at  and  before  the  bank  re- 
ceived said  note;  and  if  you  also  further  be- 
lieve from  the  evidence  that  at  and  before 
said  note  was  delivered  to  plaintiff  it  had  the 
sliares  of  stock,  as  claimed  by  Smith,  and 
that  at  and  before  Smith  signed  said  note  the 
plaintiff,  through  its  cashier,  agreed  with 
Smith  and  the  president  of  the  Texas  Invest- 
ment Company,  Limited,  for  said  company 
to  bold  sucli  shares  also  as  security  for  the 
note  sued  upon,  and,  after  so  doing,  if  it  was 
done,  the  Texas  Investment  Company,  Lim- 
ited, by  and  through  its  president,  W.  J. 
Morphy,  made  the  instrument  read  in  evi- 
dence to  you,  dated  15th  August,  A.  D.  1884, 
without  the  knowledge  or  consent  of  Smith, 
and  that  afterwards  H.  C.  Edrington,  acting 
under  said  agreement,  and  being  cashier  of 
said  bank,  possessed  said  shares  of  stock, 
sold  or  attempted  to  sell  under  said  writing, 
datec^  the  I5th  day  of  A^ugust,  1884,— then 
and  in  that  event  you  should  find  for  the  de- 
fendant Smith;  but  if  you  should  not  so  find, 


then,  as  to  this  branch  of  the  case,  you  will 
disregard  said  defense."  It  will  be  noticed 
that  the  jury  were  plainly  and  properly  in- 
structed that,  if  they  found  that  no  such 
agreement  to  hold  the  stock  as  security  for 
the  note  sued  on,  as  claimed  by  Smith,  was 
entered  into,  they  would  find  for  plaintiff. 
Under  the  facts,  as  they  were  authorized  to 
do,  the  jury  found  that  no  such  agreement 
was  made;  consequently  the  defenses  relied 
on  by  appellant  of  a  violation  and  alteration 
of  the  contract  or  agreement  which  were  in- 
volved in  the  foregoing  instructions  become 
unimportant.  There  could  be  no  violation 
or  change  of  an  agreement  which  the  verdict 
of  the  jury  necessarily  implied,  never  existed. 
The  failure,  therefore,  to  submit  the  issue 
contained  in  the  speclaJ  instruction  is  imma- 
terial upon  this  appeal,  and  would  not  au- 
thorize, we  think,  a  reversal.  But  as  the 
error  referred  to  under  the  first  assignment 
considered,  requires  a  reversal,  and  as  it  can- 
not be  known  what  the  verdict  may  be  upon 
another  trial,  it  is  proper  to  say  that  the  issue 
embodied  in  the  special  instruction  should, 
under  similar  facts,  be  presented  to  the  jury. 
In  all  other  respects  we  thmk  the  charge 
given  is  a  correct  presentation  of  the  law  of 
the  case.  For  the  error  mentioned  under  the 
first  assignment,  in  excluding  the  evidence 
offered  by  defendant,  we  think  the  judgment 
should  be  reversed,  and  the  cause  remanded. 

Stayton,  C.  J.  Report  of  the  commission 
of  appeals  examined,  their  opinion  adopted, 
and  the  judgment  reversed,  and  cause  re- 
manded. 


Mato  et  at.  v.  TinwB's  Heibs. 

(SupreTM  Court  of  Texas.    June  38, 1889.) 

Tbbsfasi  to  Tbt  Title— -Ras  Aiuvdioita— Ix- 

eXBUCTIONS. 

1.  A  decree  of  partition  of  the  land  of  a  testa- 
trix, and  conflrmation  of  the  commissioner's  re- 
port, made  by  a  court  of  probate  In  Texas,  do  not 
estop  a  devisee,  who  is  a  party  to  the  prooeedlngt, 
to  set  up  a  claim  to  the  land  otherwise  derived, 
as  the  probate  court  has  no  authority  to  determine 
tlUe  to  land. 

3.  A  husband  devised  community  property  of 
himself  and  wife  to  his  wife  for  life,  remainder  to 
his  son.  The  wife  survived  bim,  and  devised  tlte 
entire  property  as  her  own,  one-half  bein^  de- 
vised to  the  only  child  of  the  son,  he  bein^;  dead. 
In  trespass  to  try  Utle  to  another  portion  of  the 
land,  by  persons  claiming  under  toe  vrife's  vrill 
against  persons  claiming  under  the  husband's  will, 
held,  that  a  charge  that  if  the  wife  did  not  receive 
under  the  will  any  benefit  inooosistent  with  her 
claim  to  one-balf  of  the  community  property,  and 
if  by  her  claiming  such  half  the  son  did  not  receive 
less  than  he  would  have  received  had  the  father 
made  no  will,  the  verdict  should  he  for  plaintiffs, 
was  not  error  prejudioial  to  defendants. 

3.  A  charge  that  the  fact  that  the  wife  per- 
mitted the  husband's  property,  other  than  the  com- 
munity property,  to  be  divided  among  his  legatees 
and  devisees,  would  notitselfshowthatsbe elected 
to  take  under  the  will,  was  erroneous,  as  being  on 
the  weight  of  the  evidence,  as  the  question  whether 
she  elected  to  surrender  her  right  to  the  commu- 
nity property  was  for  the  jury. 

4.  A  charge  that,  to  render  the  husband's  will 
effective,  the  wife  must  have  elected  to  take  under 
It,  and  that  such  election  must  be  shown  by  evl- 
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denoe  that  she  accepted  gome  benefit  tinder  the 
'Will  iDConslstent  with  her  claim  to  one-half  the  es- 
tate, was  proper,  as  a  husband  cannot  devise  his 
wife's  interest  in  oommnnity  properly. 

Comtnissloneis'  decision.  Appeal  from 
district  court,  Lamtir  county. 

Action  of  trespass  to  try  title  by  the  heirs 
of  K.  L.  Tudor,  deceased,  against  R.  P.  Mayo 
and  Julia  A.  Mayo,  his  wife.  Judgment  for 
plaintiffs.    Defendants  appeal. 

Maxey,  Lightfoot  <6  Denton  and  V.  W. 
Hale,  for  appellants.  W.  B.  Wright,  for  ap- 
p'ellees. 

Maltbie,  J.  The  200  acres  of  land  in 
controversy  is  a  part  of  a  640-acre  tract  sit- 
uated in  Lamar  county,  and  was  the  com- 
munity homestead  of  Isaiah  Davis  and  bis 
wife,  Eunice.  Isaiah  Davis  died  testate  in 
1854,  devising,  together  with  other  things, 
the  G40-acre  homestead  tract  of  land  to  his 
wife,  Eunice,  for  life,  remainder  to  their  son 
Virgil.  Virgil  died  in  1857,  leaving  him 
surviving  a  widow,  Julia  A.  Davis,  who  aft- 
erwards intermarried  witli  the  appellant  R. 
P.  Mayo,  and  an  infant,  Mary  E.  Davis,  now 
Mary  E.  Connor,  one  of  the  appellants. 
Eunice  Davis  moved  to  Hunt  county  some 
years  after  the  death  of  her  husband,  and 
there  died  testate  in  the  year  1868,  undertak- 
ing to  dispose  of  the  above-mentioned  640 
acres  of  land.  By  her  will  820  acres  of  it  is 
devised  to  Virgil  Davis'  daughter  Mary  E., 
and  the  balance  to  the  children  of  Isaiah  and 
Eunice  Davis.  The  will  was  proven  up,  and 
the  estate  of  Eunice  Davis  partitioned  in  the 
district  court  of  Hunt  county,  acting  and  as- 
suming to  act  only  as  a  court  of  probate. 
Mary  £.  Davis,  then  a  minor,  was  made  a 
party  to  the  proceeding,  and  was  represented 
by  a  guardian  ad  litem.  Three  hundred  and 
twenty  acrea  of  the  land  were  allotted  to  her, 
and  the  balance  regularly  sold  for  partition ;  K. 
L.  Tudor  becoming  the  purchaser  of  the  200 
acres  in  controversy.  In  this  suit  appellees 
claim  title  to  the  land  under  the  will  of  Eu- 
nice Davis,  while  appellants  claim  under  the 
will  of  Isaiah  Davis.  In  the  partition  of  the 
estate  of  Eunice  Davis,  the  title  to  the  640 
acres  of  land  that  was  divided  was  not  held 
to  be  in  Mrs.  Davis,  nor  did  the  court  in  this 
proceeding,  sitting  aa  a  court  of  probate, 
have  juri^iction  to  determine  the  question  of 
the  title  to  the  land;  that  power  being  then 
a  part,  as  it  always  bad  been,  and  now  is,  of 
the  ordinal^  jurisdiction  of  the  district  court. 
The  probate  jurisdiction  was  a  special  power 
conferred  by  the  constitution  and  laws  of 
1870,  and  district  couits,  in  the  exercise  of 
probate  jurisdiction,  had  no  authority,  ex- 
cept that  specially  conferred  in  reference  to 
this  particular  subject,  and,  when  acting  as 
a  court  of  prol>ate,  could  exercise  no  addi- 
tional authority  by  virtue  of  Its  general  com- 
mon-law and  equity  powers.  The  effect  of 
the  partition  is  to  settle  tlie  interests  of  the 
parties  to  it,  as  allotted  by  the  court,  so  far 
as  the  same  depends  on  the  title  of  Mrs.  Eu- 
nice Davis,  and  each  participant  is  bound  to 


warrant  the  title  to  every  other  to  the  extent 
of  the  interest  derived  by  him  from  Mrs.  Da- 
vis, but  no  further.  If  the  title  of  Mrs.  Da- 
vis was  invalid,  and  any  of  the  participants 
in  the  partition  had  at  the  time  a  title  de- 
rived from  another  source,  the  partition  could 
not  have  the  effect  to  invalidate  the  other 
title,  and  the  fact  that  such  person  partici- 
pated in  the  partition  could  not  estop  him 
from  asserting  his  other  title.  There  can  be 
no  objection  to  a  person  acquiring  several 
titles  to  the  same  piece  of  land  either  by  pur- 
chase or  otherwise ;  and,  clearly,  the  judg- 
ment of  a  court,  without  jurisdiction  of  the 
subject-matter,  could  not  work  an  estoppel 
against  a  party  to  it.  The  district  court  of 
Hunt  county  having  no  authority  and  not 
having  assumed  to  determine  whether  the 
title  derived  through  the  will  of  Isaiah  Davis, 
or  that  derived  through  the  will  of  Eunice 
Davis,  is  the  superior,  it  follows  that  the 
court  erred  in  charging  the  jury  that  the  de- 
cree of  partition  and  confirmation  of  the  re- 
port of  the  commissioner  by  the  district 
court  of  Hunt  county  estopped  Mary  E.  Con- 
nor from  setting  up  her  claim  to  the  land 
under  the  will  of  Isaiah  Davis. 

The  property  in  controversy  being  of  the 
community,  Isaiah  Davis  had  no  right  to  d^ 
vise  his  wife's  interest,  and  there  was  no  er- 
ror in  that  part  of  the  charge  to  the  effect . 
that,  in  order  to  render  such  will  effective, 
she  must  have  elected  to  take  under  it;  and, 
in  order  to  constitute  an  election  by  her,  it 
must  appear  from  the  evidence  that  she  ac- 
cepted some  beneflt  under  the  will  inconsis- 
tent with  her  claim  to  one-half  of  the  whole 
estate.  Philleo  ▼.  Holliday,  24  Tex.  45.  and 
authorities  there  cited;  Little  v.  Bird  well,  27 
Tex.  691;  Morrison  v.  Bowman,  29  Cal.  347 
et  seq. ;  4  Kent,  Comm.  58. 

Nor  is  there  any  error  of  which  appellants 
can  complain  in  a  subsequent  part  of  the 
charge,  to  the  effect  that  "if  Mrs.  Eunice 
Davis  did  not  receive  under  the  will  any  ben- 
efit Inconsistent  with  her  claim  to  one-half  of 
the  community  property,  and  by  her  claim- 
ing one-half  of  the  640-acre  tract  Virgil  Da- 
vis did  not  receive  a  less  amount  In  value  of 
property  than  he  would  have  received  had 
his  father  made  no  will,  you  will  find  for  the 
plaintiffs,"  fOr  if  Mrs.  Davis  received  no 
benefit  under  the  will  inconsistent  with  her 
right  to  claim  one-half  of  the  640  acres,  the 
heirsof  Virgil  Davis  cannot  complain  whether 
he  received  a  full  share  of  his  father's  estate 
or  not,  the  father  having  the  right  to  make 
such  disposition  of  his  own  property  by  will 
as  he  might  have  seen  proper. 

But  whether  Mrs.  Eunice  Davis  elected  to 
surrender  her  right  to  the  community  prop- 
erty of  herself  and  her  deceased  husband  was 
a  question  of  fact  to  be  determined  by  the 
jury;  and  a  charge  that  the  fact  that  Eunice 
Davis  permitted  the  property,  other  than  the 
homestead,  to  be  divided  out  by  the  exqputors 
among  the  legatees  and  devisees  of  her  hus- 
band, would  not  itself  show  that  she  elected 
to  tiike  under  the  will,  is  on  the  weight  of 
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the  evidence,  and  therefore  erroneous,  and  it 
can  make  no  difference  whether  the  proposi- 
tion announced  is  correct  in  point  of  f«ct  or 
not.  The  inhibition  is  against  any  intima- 
tion as  to  the  weight  of  any  part  of  the  evi- 
dence. On  account  of  the  errors  indicated 
we  are  of  opinion  that  the  judgment  should 
be  reversed,  and  the  cause  remanded. 

Statton,  C.  J.  Report  of  commission  of 
appeals  examined,  approved,  and  judgment 
reversed  and  cause  remanded. 


MiLLKR  et  al.  V.  Foster  et  al. 
(Supreme  Court  of  Textu.   June  28, 1889.) 

Rn  AlMrUDIOATA— F^RTIBg — CONTI^tOBOT  RBMAIR- 

Testator  devised  bis  estate  to  Ms  wife  for  31 
years,  after  whicb  it  was  to  be  owned  by  bis  chil- 
dren ;  bat  if  the  wife  should  die  without  cbildrea  by 
him,  it  was  to  go  to  plaintitts.  Upon  the  death  of 
testator's  children,  the  wife  was  to  have  the  prop- 
erty for  life.  Testator  died,  leaving  an  only  child, 
a  son,  who  died  In  infancy ;  but  prior  to  tlie  death  of 
the  son,  the  widow  bad  the  wiU  set  aside,  maldng 
the  SOD  and  the  executor  parties  defendant  in  the 
suit.  Held,  that  as  the  son,  who  was  entitled  to 
the  first  estate  of  inheritance,  and  the  widow,  who 
was  a  tenant  for  life  and  for  years,  were  both  par- 
ties to  the  suit,  plaintiffs  became  parties  by  the 
rule  of  virtual  representation,  and  were  liound  by 
the  judgment,  though  not  actual  parties  to  the  suit. 

Commissioners'  decision.  Appeal  fi'om 
district  court,  Gonzales  county. 

Action  by  Thomas  H.  Miller,  W.  A.  H. 
Miller,  and  Mary  F.  Nichols,  joined  by  her 
hnsband,  A.  J.  Nichols,  against  William  L. 
Foster,  James  C.  Foster,  Phillip  Foster,  Jr., 
and  Minnie  Foster,  to  tiy  the  title  to  an  un- 
divided one-half  interest  in  a  quarter  of  a 
league  of  land  in  Gonzales  county.  Defend- 
ants answered,  amending  their  original  an- 
swer, and  pleaded  not  guilty,  and  the  three, 
live,  and  ten  years  statutes  of  limitation ;  and 
alleged  that  if  plaintiffs  ever  had  any  cause 
of  action  for  the  land  in  controversy,  the 
same  was  derived  through  a  certain  will, 
purporting  to  have  been  executed  by  Thomas 
P.  Rutledge,  who  was  the  first  husband  of 
Mrs.  Eliza  A.  Foster,  deceased,  wife  of  W. 
L.  Foster,  and  the  mother  of  the  other  de- 
fendants; that  said  will  was  executed  June 
7, 1848,  at  which  time  the  said  Rutledge  had 
a  small  amount  of  property,  and  no  children ; 
that  afterwards  a  child  was  born  to  him  in 
lawful  wedlock  before  bis  death,  named 
William  M.  Rutledge,  who  survived  him 
several  years;  that  Thomas  P.  Rutledge  died 
January  10,  1850;  that  in  1852,  in  a  certain 
snit,  wherein  W.  L.  Foster  and  wife,  Eliza 
A.,  (formerly  Rutledge,)  were  plaintiffs,  and 
Alsey  S.  Miller,  the  executor  named  In  the 
will,  (and  father  of  plaintiffs  herein,)  and 
William  M.  Rutledge,  were  defendants,  the 
said  will  of  Thomas  P.  Rutledge  was  declared 
noil  and  void,  and  the  same  was  set  aside; 
and  it  was  ordered  by  the  court  that  the  said 
Eliza' A.  Foster,  as  relict  of  said  Rutledge, 
deceased,  and  the  said  William  M.  Rutledge, 
bis  minor  child,  be  entitled  to  take  all  the 


properly  of  said  deceased,  jointly  between 
tlieui  as  his  heirs  at  law,  which  said  judg- 
ment still  remains  in  full  force  and  effect; 
tliat  the  land  in  controversy  was  the  com- 
munity property  of  Thomas  P.  Rutledge  and 
his  wife,  Eliza  A.,  afterwards  the  wife  of 
Foster.  Plaintiffs  iiled  their  first  supple- 
mental petition  July  7,  1887,  demurring  to 
each  separate  part  of  defendants'  answer, 
and  moving  to  strike  out  several  matters 
pleaded  in  offset  and  reconvention  by  defend- 
ants, and  pleaded  in  reply  to  defendants'  an- 
swer: A  general  denial;  a  plea  of  the  two 
and  four  years  statutes  of  limitation  against 
defendants'  pleas  in  reconvention  and  offset; 
and  that  the  property  in  controversy  was  the 
community  property  of  Thomas  P.  Rutledge 
and  his  wife,  Eliza  A.  Rutledge,  at  the  time 
of  Rutledge's  death,  January  10,  1850;  that 
he  left  a  last  will  and  testament,  a  copy  of 
which  is  attached,  dated  June  7,  1848;  that 
his  wife  was  enceinte  by  said  Rutledge  when 
the  will  was  made,  and  a  child  was  born  July 
23, 1848,  and  died  July  14,  1854;  that  plain- 
tiffs are  the  children  of  Alsey  S.  Miller,  to 
whom  Rutledge  devised  his  property  under 
the  contingencies  mentioned  intliewill;  that 
said  will  was  duly  probated  on  the  29th  day 
of  April,  1850;  that  the  judgment  annulling 
the  will  was  not  binding  on  plaintiffs  as 
devisees,  because  they  were  not  parties  to  the 
suit  brought  to  contest  the  will,  and  that  the 
functions  of  the  executor,  who  alone  was 
sued,  bad  terminated  before  said  suit  was  in- 
stituted; that  the  minor,  William  M.  Rut- 
ledge, the  only  offspring  of  Thomas  P.  Rut- 
ledge, and  for  whom  the  will  made  provision, 
was  not  made  a  party  to  the  suit,  or  jurisdic- 
tion obtained  over  him;  that  said  will,  as 
probated,  was  not  subject  to  a  collateral  at- 
tack under  the  law  of  forced  heirship;  that 
on  the  death  of  William  Rutledge,  July 
14,  1854,  Eliza  A.  Rutledge  (then  Eliza  A. 
Foster)  became  vested  of  a  life-estate  in 
Thomas  P.  Rutledge's  one-half  community 
interest  in  said  land,  and  that  these  plaintiffs 
then  took  a  vested  remainder  until  the  death 
of  Eliza  A.  Foster,  February  25,  1881,  when 
plaintiffs  became  vested  of  all  title  to  said 
ifndivided  one-half  interest;  that  they  are  not 
barred  by  the  statutes  of  limitation,  because 
they  had  no  cause  of  action  for  possession 
until  the  death  of  Eliza  A.  Foster,  on  the 
25th  day  of  February,  1881;  that  after  that 
time  defendants'  claim  of  title  was  sufficient 
to  support  the  three-years  statute  of  limita- 
tion; and,  further,  that  defendants  were 
rightfully  in  possession  as  co-tenants  with 
plaintiffs,  and  were  tenants  at  sufferance  ta 
plaintiffs,  as  to  their  undivided  intei-est, 
which  defendants  rightfully  and  lawfully 
held  possession  of  until  February  25,  1881, 
and  that  since  that  time  defendants  have  not 
maijiifested  in  any  manner,  or  notified  plain- 
tiffs of  an  intention  to  hold  adversely  to 
plaintiffs.  The  coverture  of  the  plaintiff, 
Mary  F.  Nichols,  was  pleaded  as  against  any 
adverse  holding  since  the  beginning  of  tlie 
year.    Defendants  filed  their  first   supple- 
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raeotal  answer,  demurring  and  excepting  to 
and  answering  plaintiffs'  first  supplemental 
petition,  which  had  then  been  superseded 
by  their  first  amended  supplemental  peti- 
tion. Defendants  in  this  pleading  again  set 
forth  tlte  validity  and  binding  effect  on  plain- 
tiffs of  tlie  decree  annulling  Rutledge's  will, 
and  further  pleaded  the  renunciation  by  Eliza 
A.  Foster  of  the  provisions  of  the  will,  and 
set  up  her  adverse  holding  of  the  property 
ever  since  the  will  was  annulled.  The  cause 
was  tried  before  the  court  without  a  jury, 
and  judgment  rendered  for  defendants  for 
the  land  in  controversy,  from  which  judg- 
ment plaintiffs  appeal. 

F.  &.  Morris,  for  appellants.  Harwood 
&  Harwood,  for  appellees. 

Hobby,  J.  This  is  an  action  of  trespass  to 
try  title,  brought  by  the  appellants  on  the 
13th  day  of  January,  1886,  against  the  appel- 
lees, to  recover  an  undivided  one-half  interest 
in  1,107  acres  of  land  granted  to  Darwin  M. 
Stapp.  The  appellants  deraign  title  to  the 
land  from  and  under  the  will  of  Tliomas  F. 
Rutledge,  executed  on  January  7,  1848,  and 
probated  on  April  29, 1850,  It  was  provided 
by  the  clause  of  the  will  under  which  appel- 
lants claim  title  that  all  property,  real  or 
personal,  owned  by  the  testator  should  vest 
first  in  Eliza  Rutledge,  his  wife,  for  the  pe- 
riod of  21  years  from  his  death,  at  the  expi- 
ration of  which  time  it  should  go  to  any  child 
or  children  of  the  testator  he  might  have  by 
his  said  wife.  In  the  event  of  the  death  of 
his  offspring  by  his  said  wife,  the  property 
was  to  vest  in  her  for  life.  In  the  event  of 
the  death  of  bis  wife,  Eliza,  without  off- 
spring by  him  surviving  her,  his  property 
should  be  owned  equally  by  the  children  of 
Alsey  S.  Miller  who  survived  the  testator, 
and  which  he  might  have  by  his  present 
wife.  Such  are  the  appellees  in  this  case. 
It  was  admitted  that  the  land  involved  was 
the  community  property  of  Thomas  P.  and 
his  wife  Eliza  Rutledge,  on  the  7th  day  of 
June,  1848,  and  continued  so  to  be  until  the 
death  of  said  Thomas  P.  That  they  were 
married  on  June  25,  1846,  and  resided  in 
Gonzales  county;  that  one  child,  W.  M.  Rut- 
ledge, was  lK>rn  July  23,  1848,  the  issue  of 
that  marriage;  that  Thomas  P.  Rutledge 
died  in  January,  1850,  leaving,  as  his  only 
surviving  heirs  at  law,  said  wife  and  child; 
that  his  will  was  executed  June  7,  1848,  ap- 
pointing Alsey  S.  Miller  (father  of  plain- 
tiffs) executor;  that  the  mother  of  plaintiffs 
(and  wife  of  said  Miller)  was  the  sister  of 
said  Eliza;  that  in  July,  1850,  Eliza  Kut- 
Adge  married  W.  L.  Foster,  one  of  the  de- 
fendants,, and  the  otiier  defendants  are  the 
children  of  this  union;  that  said  Eliza  died 
on  25th  February,  1881;  that  W.  M.  Rut- 
ledge died  July  14,  1854;  that  the  plaintiff 
T.  H.  Miller  was  born  March  18.  1848,  W. 
A.  H.  Miller,  January  1, 1846,  and  Mrs.  M.  F. 
NichoUs,  March  1, 1843.  The  latter  married 
W.  V.  Ramsey  July  21,  1861.  who  died  No- 
vember 1, 1869,  and  siie  married  A.  J.  Nich- 


oUs, plaintiff,  October  26,  1871.  None  of 
the  plaintiffs  were  under  disability  in  March, 
1870.  ^Foster  testliled  that  the  defendants 
had  been  in  possession  of  the  land  since 
185U  as  a  homestead,  when  he  married  Eliza 
Rutledge,  and  had  paid  the  taxes  on  the 
same,  except,  perhaps,  the  first  year,  wlien 
they  were  paid  by  Miller,  the  executor;  that 
A.  S.  Miller  lived  about  Qve  miles  from  the 
land  and  raised  his  family  there.  Tlie  plain- 
tiffs were  born  there,  and  lived  there  until 
they  attained  their  majority.  Plaintiff,  Mrs. 
Nicholls,  up  to  the  time  of  her  marriage  to 
Ramsey,  lived  at  defendant's  place  about 
as  much  as  at  her  father's.  Defendant  Fos- 
ter lived  at  Miller's  place  when  he  married 
said  Eliza.  The  families  were  intimate,  Al- 
sey S.  Miller's  wife  and  Eliza  Rutledge  be- 
ing sisters.  "The  matter  of  the  judgment 
vacating  the  will  was  often  discuss^  be- 
tween us,"  and  plaintiffs  knew  all  about  it, 
he  supposed.  A  copy  of  the  judgment  was 
at  his  house.  On  the  19th  of  ApiH,  1852, 
Eliza  Foster,  formerly  the  wife  of  Thomas 
P.  Rutledge.  joined  by  her  husband,  W.  L. 
Foster,  filed  a  petition  in  the  district  court 
of  Gonzales  county,  where  the  parties  resid- 
ed, against  the  executor  under  the  will,  to 
set  aside  and  declare  the  same  null  and  void. 
The  petition  alleged  that  she  was  the  rel- 
ict of  said  Thomas  P.  Rutledge;  the  execu- 
tion of  the  will  on  June  7,  1848,  at  which 
time  he  had  a  small  amount  of  property,  and 
no  children;  "that  afterwards  he  had  a  child 
born  to  him,  who  is  now  living,  named  Will- 
iam M.  Rutledge;  that  said  deceased,  late  in 
1849,  and  long  after  the  birth  of  his  child, 
left  on  a  visit  to  Tennessee,  and  died  on  his 
return  passage  on  January  10, 1850;  and  Al- 
sey Miller,  with  whom  his  business  was  left, 
and  the  will  found  amongst  his  papers,  felt 
it  his  duty  to  have  the  probate  thereof  made, 
and  the  same  was  done  in  Gonzales  county, 
on  the  29th  April,  1850,  and  he  was  ap- 
pointed executor  thereon.  Your  petitioners 
allege  that  all  the  property  of  the  deceased 
was  community  property;  that  said  will  was 
made  without  reference  to  the  contingency 
which  took  place,  or,  at  least,  before  the 
birth  of  the  child,  which  was  t>orn  some 
months  afterwards;  that  the  disposition 
made  by  the  will  of  all  the  property  is  con- 
trary to  law,  and  is  trammeled  with  condi- 
tions illegal  and  embarrassing  to  said  Eliza 
Ann  and  the  child,  and  should  be  set  aside 
as  void  and  contrary  to  law,  and  your  peti- 
tioner, Eliza  Ann,  and  the  child  have  dis- 
tribution under  the  statute.  Petitioners  set 
forth  that  the  executor,  Alsey  S.  Miller,  has 
faithfully  performed  his  trust,  and  has  paid 
all  debts,  and  has  closed,  or  is  ready  to  close, 
said  estate;  and  it  now  becomes  the  duty  of 
your  petitioners  to  pray  your  honor  to  hear 
such  proof  as  may  be  necessary;  that  the 
will  be  examined  by  your  honor,  and  that 
the  same  be  declared  null  and  void;  and  that 
an  order  of  distribution  be  made  by  your 
honor,  regardless  thereof;  and  tliat  the  prop- 
erty in  the  hands  of  the  executor,  now  of 
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right  belonging  to  the  estate,  be  divided  be- 
tween the  said  Eliza  Ann  and  W.  M.  Rut- 
ledge,  as  heirs  at  law;  and  that  the  said  heirs 
talce  according  to  law.  Said  Eliza  Ann  also 
prays  for  an  order  of  your  honor's  court  that 
she  may  have  the  benefits  of  the  allowance 
made  to  widows,  having  received  none  here- 
tofore. Tour  petitioner  prays  that  Alsey  S. 
Miller  be  made  defendant  hereto ;  that  he  be 
required  to  appear  and  answer  this  petition, 
and  show  cause,  if  any  be  have,  why  the 
prayer  hereof  shall  not  be  granted ;  and  that 
he  be  ordered  to  obey  the  decree  of  the  court 
hereon.  Your  petitioners  make  profert  of 
the  will,  and  order  of  the  court  hereon,  and 
the  letters  of  executorship  to  said  Miller;" 
closing  with  a  prayer  for  general  relief.  An 
answer  was  filed  by  the  executor  and  S.  B. 
Conley,  guardian  ad  litem  for  the  minor.  W. 
M.  Rutledge.  The  answer  of  the  executor, 
Alsey  S.  Miller,  admitted  the  truth  of  the 
material  facts  set  forth  in  the  petition.  The 
niinqr  and  heir,  W.  M.  Butledge,  through 
bis  guardian  ad  litem,  answered  in  effect, 
neither  admitting  nor  denying  the  allegations, 
and  submitted  the  matters  to  the  court.  The 
following  Judgment  was  rendered  by  the 
court:  Foster  and  wife  vs.  Miller,  Exec- 
utor. (253.)  Saturday.  October  23,  1852. 
Came  all  the  parties  by  their  attorneys,  and  S. 
B.  Conley,  Esq.,  guardian  ad  litem  for  the 
minor,  William  M.  Rutledge,  and  the  mat- 
ters and  things  being  all  before  the  court, 
by  the  pleadings  and  record  evidence  therein, 
the  same  was  submitted  to  the  court,  and, 
being  heard,  it  is  ordered,  adjudged,  and  de- 
creed by  the  court  that  the  will  of  the  de- 
cea'sed,  Thomas  F.  Rutledge,  made  on  June 
7,  1848,  and  admitted  to  probate  on  April 
29.  1850,  be,  and  the  same  is  hereby  declared 
to  be.  null,  void,  and  of  no  efifect,  and  that 
the  same  be  in  all  things  set  aside  and  held 
for  naught.  It  is  further  ordered,  adjudged, 
and  decreed  that  the  said  Eliza  Ann  Foster, 
as  relict  of  said  Rutledge,  deceased,  and  the 
said  AVilliam  M.  Rutledge,  minor,  be  entitled 
to  take,  receive,  and  hold  all  the  property  of 
said  deceased  jointly  between  them  as  heirs 
at  law,  be  the  same  real,  peraonal,  or  mixed, 
and  subject  to  the  action  of  the  county  court 
of  Gonzales  county,  as  to  distribution  after 
the  debts  are  paid,  and  estate  closed  by  the 
report  of  the  executor,  whose  acts  under  the 
will  are  not  impaired  by  the  decree;  and  that 
said  court  is  required  to  make  the  yearly  al- 
lowance to  the  said  Eliza  Ann  Foster,  in  ac- 
cordance with  law  and  the  order  of  said 
county  court.  It  is  further  ordered  and  ad- 
judged that  the  executor,  out  of  the  funds 
of  the  estate,  pay  the  costs  herein  expended, 
and  that  this  decree  be  duly  certified  to  the 
county  court  for  observance." 

We  do  not  deem  it  necessary  to  consider 
each  of  the  assignments  presented,  or  to  com- 
ment upon  the  many  authorities  cited  in  the 
elaboiate  briefs  in  support  of  the  propositions 
respectively  contended  for  by  appellants  and 
appellees,  but  shall  confine  our  examination 
Of  the  questions  raised  to  those  we  believe  to 


be  decisive.  There  are  three  controlling 
propositions  involved  in  this  case,  and  the 
law  of  each  we  believe  upon  principle  and 
authority  to  be  settled  adversely  to  appellants. 
If  the  law  is  so  settled  in  either  one  of  them, 
it  precludes  a  recovery  by  appellants.  It  is 
earnestly  contended  that  the  appellants  were 
not  parties  to  the  suit  in  which  the  judgment 
vacating  the  will  was  rendered;  that  it  is 
not,  therefore,  binding  on  them,  and  is  sub* 
ject  to  be  impeached  in  this  action;  that  they 
were  necessary  parties  to  the  suit,  and  thi^ 
it  was  not  such  a  proceeding  in  rem  as  would 
be,  for  that  reason,  conclusive  as  to  them. 
Before  determining  whether  this  judgment 
is  conclusive  as  to  appellants  upon  the  prin- 
ciple that  a  proceeeding  to  probate  or  vacate 
a  will  is  one  in  rem,  and  binding  upon  the 
world,  it  may  be  well  to  ascertain  whether 
the  objection  to  the  judgment,  upon  the 
ground  that  plaintiffs  were  not  parties  to  it, 
has  any  foundation  in  fact.  And  whether 
they  were  parties  to  it  depends  upon  the 
character  of  and  legal  consequences  attached 
to  the  estate  created  by  the  will  in  favor  of 
plaintiffs,  and  the  relation  established  by  law 
between  such  estate  and  other  estates  created 
by  the  same  instrument  in  favor  of  other 
devisees  who  were  parties  to  the  judgment 
sought  to  be  impeached.  The  will  of  Thomas 
P.  Butledge  bequeathed  to  his  wife,  Eliza 
Rutledge,  all  of  his  estate,  real  and  personal, 
for  and  during  the  period  of  21  years  from 
and  after  his  death.  After  the  expiration  of 
said  21  years,  it  was  provided  that  his  estate 
should  be  "owned  and  enjoyed  by  my  off- 
spring or  child  or  children  by  my  said  wife. 
In  the  event  of  the  death  of  my  said  wife 
without  offspring  by  me  at  her  death  which 
may  survive  her,  I  direct  that  all  of  my  es- 
tate, real  and  personal,  shall  be  owned  equ^- 
ly  by  the  children  of  Alsey  S.  Miller  which 
may  survive  me,  which  he  may  have  by  his 
present  wife.  In  event  of  the  death  of  the 
offspring  which  I  may  have  by  ray  said  wife, 
I  direct  that  my  said  wife  shall  have  all  my 
estate,  real  and  personal,  for  and  during  her 
life,"  etc  Such  are  the  estates  created  by 
the  will.  And  applying  to  the  estate  created 
in  favor  of  plaintiffs,  upon  the  contin- 
gencies stated,  the  description  given,  by  the 
learned  writers  on  this  intricate  branch  of 
the  law,  of  a  contingent  remainder,  it  would 
seem  to  belong  to  that  class  of  estates.  It 
was  contingent  upon  an  interest,  first,  of  21 
years  in  favor  of  Eliza  Rutledge,  and  again 
dependent  on  a  life-estate  granted  to  her,  in 
the  event  of  the  death  of  the  testator's  off- 
spring by  her.  It  was  contingent,  further, 
upon  the  death  of  W.  M.  Rutledge,  to  whom 
an  inheritable  estate  was  devised  before  it 
became  vested  in  the  appellants.  Tested, 
then,  by  the  definition  of  a  remainder,  that 
was  an  estate  limited  to  an  uncertain  person, 
or  to  a  certain  person  and  a  certain  event, 
but  not  vesting  in  possession  until  the  de- 
termination of  the  preceding  estates.  Wig. 
Wills,  p.  139. 
The  remainder  in  fee  to  plaintiffs  was  con- 
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tingent  upon  W.  M.  Rutledge's  death,  but 
did  not  take  effect  in  possession  because  of 
the  estate  for  years  and  the  estate  for  life  in 
Eliza  Rutledge,  unless,  after  It  vested  in 
plaintiffs,  her  estate  failed  or  was  renounced, 
in  which  event  it  would  vest  in  possession 
as  fully  as  if  her  estate  had  terminated  under 
the  will.  Such  being  the  estate  of  appellants, 
the  next  inquiry  is,  how  far  and  to  what  ex- 
tent they  would  be  represented  by  those  to 
whom  other  estates  were  devised,  in  a  suit 
to  which  such  other  devisees  were  parties. 
After  discussing  the  rule,  "that  all  persons 
having  an  interest  in  the  subject-matter 
should,  under  all  circumstances,  be  before 
the  court  as  parties,"  Judge  Story  says:  "On 
the  contrary,  there  are  cases  in  which  certain 
parties  before  the  court  are  entitled  to  be 
deemed  the  full  representatives  of  all  other 
persons,  or,  at  least,  so  far  as  to  bind  their 
interests  under  the  decrees,  although  they  are 
not  or  cannot  be  made  parties."  Story,  Eq. 
Pi.  §  142.  Citing  examples  in  support  of  the 
rule,  he  says:  "Upon  similar  grounds  of  a 
virtual  representation  of  all  the  proper  inter- 
ests, where  there  is  real  estate  in  contro- 
versy which  is  subject  to  an  entail,  it  is  gen> 
erally  sufficient  (all  the  parties  having  ante- 
cedent estates  being  before  the  court)  to  make 
the  first  tenant  in  tail  in  esse,  in  whom  an 
estate  of  inheritance  is  vested,  a  party  with 
those  claiming  the  prior  interests,  without 
making  any  persons  parties  who  may  claim 
in  remainder  or  reversion,  after  such  vested 
estate  of  inheritance."  The  tenant  in  tail 
"in  each  case  is  equally  the  representative  of 
the  subsequent  estates  and  interests.  And  a 
decree  for  or  against  such  first  tenant  in  tail 
will  generally  bind  those  in  remainder  or  re- 
version, although,  by  the  failure  of  all  the 
previous  estates,  the  estates  in  remainder  or 
reveraion  may  afterwards  vest  in  possession. " 
Id.  8  144.  "If  there  be  no  such  tenant  in 
tail  in  being,  the  first  person  in  being  enti- 
tled to  the  inheritance  should  be  made  a  par- 
ty; and  if  there  be  no  such  person  in  being, 
then  the  tenant  for  life;  and  in  such  a  case, 
the  decree  made  will  bind  the  other  persons 
not  in  being. "  Id.  §  145.  So  "  where  a  bill 
is  brought  by  a  tenant  in  tail,  or  by  any  oth- 
er person  having  the  first  estate  of  inher- 
itance, other  persons  having  a  subsequent 
vested  or  contingent  interest  will  generally 
be  bound  by  the  decree,  and  will  be  entitled 
to  the  benefits  as  well  as  the  disadvantages 
thereof."  Id.  §  146.  An  exception  to  this 
rule  of  virtual  representation  is  said  to  exist 
"where  a  person  is  in  being  claiming  under 
a  limitation  by  way  of  executory  devise,  not 
subject  to  any  preceding  vested  estate  of  in- 
heritance."   Id.  §  147. 

The  rule  on  this  subject  is  also  stated  by 
Mr.  Freeman  as  follows:  "If  several  remain- 
ders are  limited  by  the  same  deed,  this  cre- 
ates a  privity  between  the  person  in  remain- 
der, and  all  those  who  may  come  after  him; 
and  a  judgment  for  or  against  the  former 
may  be  given  in  evidence  for  or  against  any 
of  the  latter." 


So  where  lands  were  conveyed  to  be  held — 
First,  for  S.  P.  C.  for  life;  "second,  remain- 
der to  the  heirs  of  his  body ;  third,  remainder 
to  R.  C.  for  Xlte;  fotirth,  remainder  to  the 
heirs  of  R.  C.'s  body;  ^^h,  remainder  in  fee 
to  the  children  of  S.  C.  In  an  action  against 
the  trustees,  this  deed  was  set  aside.  S.  F. 
0.  and  R.  C.  afterwards  dying,  the  children  of 
S.  C.  commenced  suit  to  obtain  their  remain- 
der in  fee.  But  it  was  held  that  the  decree 
setting  aside  the  deed  was  binding  on  them; 
that  the  contingent  remainders  depended  on 
the  legal  fee  and  the  equitable  estate  in  S.  P. 
C.  intermediate,  and  was  liable  to  be  destroyed 
by  anything  which  defeated  those  estates. 
•  •  *  It  is  sufficient  to  bring  before  the 
court  the  first  tenant  in  tail  in  being,  and  if 
there  be  no  tenant  in  tall  in  being,  the  first 
person  entitled  to  the  inheritance,  and  if  no 
such  person,  then  the  tenant  for  life." 
Freem.  Judgm.  §  172,  and  cases  cited. 

Applying  these  principles  to  this  case,  we 
do  not  find  appellants  claiming  "under  a4im- 
itation  by  way  of  executory  devise,  not  sub- 
ject tb  any  preceding  vested  estate  of  inherit- 
ance," and  therefore  an  exception  to  the  rule 
of  virtual  representation,  because  it  was  sub- 
ject to  the  preceding  estate  of  inheritance  of 
W.  M.  Rutledge.  But  we  do  find  several  re- 
mainders limited  by  the  same  instrument, 
and  that  of  appellants  dependent  on  the  es- 
tate of  W.  M.  Rutledge,  the  vested  estate  of 
21  years  in  Eliza  Rutledge,  and  the  contin- 
gency of  a  life-estate  in  her. 

We  find,  also,  that  when  the  judgment  va- 
cating the  will  was  rendered  in  ltJ52,  the  per- 
son entitled  to  the  first  estate  of  inheritance, 
as  also  the  tenant  for  life  and  for  years,  were 
parties  to  the  suit.  These  estates  were  de- 
stroyed by  this  judgment,  and  if  the  princi- 
ple be  correct  that  the  estate  in  remainder  is 
subject  to  destruction  by  anything  which  de- 
feats the  preceding  inheritable  estate,  it  nec- 
essarily follows  that  such  was  the  effect  up- 
on the  estate  of  appellants.  If  the  doctrine 
of  virtual  representation,  as  announced  in 
the  authorities  cited,  applies  where  the  ten- 
ant for  life  is  made  a  party,  when  there  is  no 
person  in  existence  having  an  estate  of  in- 
heritance, by  stronger  reason  would  it  apply, 
and  include  as  a  party  tlie  appellants,  when 
the  person  having  the  inheritable  estate  was 
in  existence,  and  a  party,  as  well  also  as  the 
tenant  for  life.  It  is  to  be  observed  in  this 
connection  that  the  executor,  the  trustee  for 
the  devisees  under  the  will,  was  also  a  party 
to  the  judgment.  Anderson  v.  Stewart,  15 
Tex.  289;  Hollis  v.  Dashiell,  62  Tex.  187. 
Upon  the  doctrine  of  virtual  representation » 
it  would  seem  that  in  the  absence  of  fraud, 
at  least,  a  decree  rendered  to  which  persons 
possessing  the  interests  in  the  subject-matter 
of  the  decree  were  parties,  as  above  ex- 
plained, would  be  binding  upon  the  contin- 
gent estates,  dependent  on  those  interests.  A 
judgment  affecting  the  invalidity  of  a  testa- 
ment is  an  exception  to  the  rule  that  only 
parties  to  the  same,  or  their  successors,  are 
bound.    Bigelow,  Estop.  12.    The    statute 
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(Pasch.  Dig.  art  1262)  under  which  the  will 
was  vacated  did  jiot  declare  who  should  be 
parties  to  the  suit.  And  it  has  been  repeat- 
edly held  in  this  state  that  in  suits  involving 
the  title  to  land,  (and  the  suit  to  vacate  the 
will  Involved  the  title  to  land,)  it  Is  not  nec- 
essary to  make  the  heirs  parties  with  the  e)c- 
ecutor.  Gunter  v.  Fox,  61  Tex.  883;  Zach- 
arie  v.  Waldrom,  66  Tex.  117;  Guilford  v. 
Love,  49  Tex.  715.  If,  however,  the*  appel- 
lants were  necessary  parties,  we  think,  under 
the  authorities  cited,  they  were  represented 
by  the  persons  made  parties  owning  the  es- 
tate of  inheritance  and  the  life  estate,  togeth- 
er with  the  executor  under  the  will,  who  was 
also  a  party.  The  suit  to  set  aside  the  will 
was  instituted  under  article  1262,  Pasch. 
Dig.,  the  law  then  in  force.  This  article, 
after  providing  the  manner  in  which  a  will 
shall  be  probated,  provides  that  "any  person 
interested  in  any  such  will  may,  within  four 
years  after  it  is  admitted  to  probate,  insti- 
tute suit  in  the  district  court  to  contest  its 
validity."  Infants,  femes  covert,  and  per- 
sons non  compos  mentis,  are  allowed  the 
Siime  period  after  the  removal  of  their  re- 
spective disabilities  within  which  to  institute 
such  suit,  etc.  There  can  be  no  doubt  that 
in  October,  1862,  the  district  court  was 
clothed  with  the  Jurisdiction  to  determine 
any  contest  with  respect  to  the  validity  of  a 
will.  This  question  was  settled  in  the  early 
case  of  Parker  v.  Parker,  10  Tex.  86,  which 
has  been  repeatedly  since  cited  with  approval, 
in  which  case  it  was  held  that  independently 
of  its  general  and  enlarged  powers  to  enter- 
tain such  a  suit,  it  was  expressly  conferred 
by  the  statute.  Vickery  v.  Hobbs,  21  Tex. 
576.  The  transfer  of  this  jurisdiction,  under 
the  provision  of  the  present  constitution,  was 
explained  in  Franks  v.  Chapman,  60  Tex. 
46: 

If  the  appellants'  position  be  correct,  that 
they  were  necessary  parties  to  the  suit  in 
which  the  will  was  vacated,  and  that  the 
doctrine  of  virtual  representation  has  no  ap- 
plication, the  question  then  presented  is, 
whether  the  proceeding  to  vacate  Butledge's 
will  was  one  in  rem  or  not,  and  if  so,  what 
was  its  effect  upon  the  appellants.  The  au- 
thorities are  uniform  to  the  effect  that  a  pro- 
ceeding to  probate  a  will  is  a  proceeding  in 
rem.  Upon  this  point  there  appears  to  be  no 
diversity  of  opinion.  Such  proceeding  is 
said  to  be  an  adjudication,  upon  the  stattu  of 
some  subject-matter,  which,  whenever  bind- 
ing upon  any  person,  is  upon  all  persons.  A 
careful  consideration  of  the  question  in  the 
case  of  Steele  v.  Kenn,  50  Tex.  481,  resulted 
in  the  conclusion  that  an  application  for  the 
probate  of  a  will  is  a  proceeding  in  rem,  and 
that  a  judgment  of  the  court  thereupon  is 
binding  upon  all  the  world,  until  revoked. 
See,  also,  Freem.  Judgm.  §  607;  Zacharie  v. 
Waldrom,  sflpra;  Wells,  Res  Adj.  §  426; 
Scott  v.  Galvit,  8  How.  (Miss.)  159. 

If  any  distinction  exists  in  this  respect  be- 
tween a  proceeding  to  probate  a  will  and  one 
to  vacate  or  set  aside  a  will  so  probated,  it 


will  be  found  fully  explained  In  the  case  of 
Franks  v.  Chapman,  61  Tex.  579.  In  that 
case,  discussing  the  features  characterizing 
these  proceedings,  it  is  said:  "A  proceeding 
to  contest  the  validity,  as  a  will,  of  a  paper 
which  has  been  admitted  to  probate  as  such, 
is  no  less  a  probate  proceeding  than  is  one 
instituted  to  have  a  paper  probated  as  a  will. 
The  inquiry  in  each  case  is  the  same;  the 
subject-matter  is  the  same;  and  the  jurisdic- 
tional power  exercised  in  declaring  a  paper 
already  probated  to  be  invalid  as  a  will  is 
co-extensive  with  that  exercised  in  refusing 
to  declare  by  the  act  of  probate  that  the  pa- 
per offered  is  the  valid  will  of  the  deceased. 
The  actors  in  one  case  assume  the  burden  of 
establishing  a  proposition  negative  in  its 
character,  while  in  the  other  they  assume 
the  burden  of  an  affirmative.  This  is  practi- 
cally all  the  difference  in  the  two  procedures. " 
If,  then,  the  onlypractical  difference  between 
the  proceeding  to  probate  and  that  to  annul 
the  will  relates  to  the  burden  of  proof,  it  fol- 
lows, necessarily,  that  in  all  other  respects 
they  are  similar.  If  so,  a  suit  under  our 
statutes  to  set  aside  and  declare  invalid  a  will 
admitted  to  probate,  being  a  proceeding  in 
rem.  the  judgment  therein  Is  as  conclusive  as 
would  be  the  judgment  admitting  it  to  pro- 
bate, about  which  there  seems  to  be  no  di- 
versity of  opinion  whatever.  From  the  views 
expressed,  it  follows  that  we  are  of  opinion 
that  appellants  were  not  necessary  parties  to 
the  salt;  that  the  estate  in  remainder  created 
by  the  will  in  favor  of  plaintiffs  was  repre- 
sented in  the  suit  to  set  aside  the  will  in  the 
estate  of  inheritance,  and  that  for  21  years, 
and  for  life,  respectively,  vested  in  W.  M. 
Rutledge  and  Eliza  Rutledge,  who,  with  the 
executor,  Alsey  S.  Miller,  as  trustee  for  the 
legatees,  under  the  will  were  made  parties; 
that  if  the  plaintiffs  were  not  so  virtually  rep- 
resented by  those  holding  these  estates,  still, 
upon  principle  and  authority,  the  proceeding 
to  vacate  the  will  was  in  rem,  affecting  the 
status  of  the  property  and  binding  upon  all 
parties  as  before  explained. 

In  addition  to  the  reasons  already  stated 
which  would  preclude  a  recovery  by  appel- 
lants, there  is  another  made  manifest  by  the 
record,  which,  in  our  opinion,  is  fatal  to  the 
action.  The  estate  in  fee,  granted  to  W.  M. 
Rutledge  by  the  will,  vested  in  the  appellants 
upon  his  death,  and  awaited  only  the  deter- 
ihination  of  the  life-estate  of  Eliza  Rutledge 
to  take  effect  in  possession  under  the  will. 
W.  M.  Rutledge  died  in  1854.  The  estate  in 
fee  vested  in  appellants  immediately;  not  the 
right  of  possession,  however,  against  Eliza 
Rutledge,  if  she  held  under  the  will.  But  the 
will  and  the  life-estnte  conveyed  to  her  were 
renounced  by  her  in  October,  1852.  She  sev- 
ered the  connection  between  these  estates; 
destroyed  the  trust  relation  existing  by  rea- 
son thereof  between  herself  and  appellants; 
entered  into  possession  adversely  to  the  will 
in  her  own  right,  and  so  openly  held  until 
'  her  death  in  1881,  which  possession  was  con- 
I  tinued  by  defendants  until  the  institution  of 
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this  suft  in  Januar7,.1886.  That  her  claim 
and  possession  were  in  tier  own  right,  and  ad- 
verse to  appellants,  was  a  notorious  act,  re- 
pudiating the  trust  relations  and  renouncing 
title  under  the  will,  is  unmistakably  evi- 
denced by  the  decree  of  1852  vacating  it. 

In  Anderson  v.  Stewart,  15  Tex.  290,  the 
possession  by  an  administrator  for  nine  yeai-s 
was  Iield  to  be  sulHcient  to  bar  the  suit  of  a 
former  wife  of  the  testator,  who  claimed  one- 
half  of  the  property  wtiich  the  testator  had 
disposed  of  by  will.  In  the  case  cited,  the 
plaintiff  resided  in  another  state.  It  was  held 
that  limitation  would  begin  to  run  when  the 
trust  relation  was  repudiated  by  some  notori- 
ous act,  and  reference  was  made  to  an  ex- 
ample of  such  notorious  act  in  the  case  of 
Winburn  v.  Ck)chran,  9  Tex.  123,  where  it 
was  said  that  the  inventory  of  a  slave  was 
such  an  act.  The  judgment  of  the  district 
court  setting  aside  the  will,  would  certainly 
be  an  act  more  notorious  and  public  in  its  as- 
sertion of  an  adverse  claim  than  the  inven- 
tory of  the  property  in  the  one  case,  and 
equally  as  notorious  an  act  of  adverse  claim 
as  the  possession  and  administration  of  the 
estate  by  the  executor  in  the  other.  In  addi- 
tion to  this,  the  proof  was  that  defendants 
had  been  in  possession  from  1852  to  1886, 
paying  taxes  and  occupying  it  as  a  homestead ; 
that  plaintiffs  resided  within  a  few  miles  of 
the  land;  the  families  were  related  and  inti- 
mate, and  the  judgment  vacating  the  will  a 
frequent  topic  of  conversation  between  them. 
Including  the  time  from  the  death  of  W.  M. 
Biitledge  in  1854  to  March  30,  1870,  appel- 
lants, altliougb  having  the  estate  in  fee  vested 
in  them,  were  under  disabilities.  But  on 
March  30,  1870.  their  riglit  of  action  accrued, 
and  tliey  were  then,  by  such  legal  proceeding 
as  would  accomplish  that  end,  entitled  to  pro- 
tection, and  could  assert  their  rights  against 
any  act  to  injure  or  destroy  their  estate  in  fee 
or  to  place  them  in  possession  under  the  re- 
mainder. Mrs.  Uutledge's  renunciation  un- 
der the  will,  and  repudiation  of  any  posses- 
sion for  or  inuring  to  appellants,  her  open, 
adverse  assertion  of  title  and  possession  in 
her  own  right,  put  the  statute  of  limitation 
in  motion  against  appellants,  as  would  the  re- 
pudiation by  a  trustee  of  his  relations  to  and 
an  adverse  assertion  of  claim  against  his  c««- 
tui  que  trust. 

It  is  contended  that  although  the  estate  in 
fee  vested  in  appellants  upon  Uie  death  of  W. 
M.  Butled^e  in  1854,  no  right  of  action  ac- 
crued until  the  death  of  the  life-tenant,  Mrs. 
Butledge,  in  1881,  and  therefore  no  limitation 
ran  against  them  until  that  time,  because  the 
remainder  did  not  talce  effect  in  possession 
until  then.  This  would  be  true,  and  appel- 
lants would  not,  by  virtue  of  the  estate  in  re- 
mainder vested  in  them,  upon  W.  M.  But- 
ledge's  death,  be  entitled  to  the  possession  as 
long  as  the  life-tenant  held  as  such.  But 
upon  the  renunciation  of  the  will,  and  the  es- 
tate thereunder,  and  the  assertion  of  claim, 
coupled  with  adverse  possession  in  her  own 
fight,  the  riglit  of  action  accrued,  because 


by  virtue  of  this  renunciation  they  were  en- 
titled to  possession.  The  authorities  are  to 
the  effect  that  where  the  eState  in  remainder 
is  dependent  upon  the  life-estate  of  the  widow 
of  the  testator,  and  she  waives  the  provisions 
of  the  will  and  takes  under  the  statute,  the 
estate  in  remainder  vests  immediately  upon 
the  determination  of  the  widow's  estate  or 
interest.     2  Bedf.  Wills,  p.  257,  par.  66. 

In  Wood's  Adni'r  v.  Wood's  Devisees,  1 
Mete.  (Ky.)  512,  it  was  said  that,  "as  a  gen- 
eral rule,  where  real  or  personal  estate  is  de- 
vised to  one  for  life,  with  an  ulterior  devise 
to  another,  the  ulterior  devise  vests  absolute- 
ly upon  the  death  of  the  testator,  and  takes 
effect  in  possession  whenever  the  prior  devise 
from  any  cause  ceases  or  fails."  In  that 
case  there  was  a  devise  of  all  of  his  estate  to 
the  wife  during  her  life,  and  devises  over  to 
others;  the  widow  renounced  the  provisions 
of  the  will,  and  it  was  held  that  the  ulterior 
devisees  took  effect  upon  the  widow's  renun- 
ciation of  the  will  as  they  would  have  done 
upon  her  death.  So  in  the  case  of  Fox  v. 
Bumery,  68  Me.  121,  where  the  wife  waived 
the  provisions  of  the  will  and  accepted  dower 
instead ;  it  was  held  that  the  effect  was  to  ac- 
celerate the  devise  over.  See,  also,  2  Jarm. 
WUls.  374. 

In  the  case  under  discussion,  there  was  a  de- 
vise for  life  to  Mrs.  Butledge,  remainder  over 
to  appellants;  she  waived  the  devise, — de- 
olineid  to  accept  it ;  therefore  the  devise  or  re- 
mainder over  took  effect  at  once,  tia  If  no  prior 
life-estate  had  been  created.  The  remainder 
to  appellants  vested  upon  W.  M.  Butledge's 
death  i  n  1854.  The  right  to  possession  took  ef- 
fect upon  the  renunciation  by  the  life-tenant, 
Mrs.  Butledge,  of  the  estate  granted  her  under 
the  will,  which,  although  in  1852,  could  not 
affect  appellants  until  the  right  of  action  ac- 
crued in  1854,  when  W.  M.  Butledge  died,  and, 
in  this  case,  did  not  put  the  statute  in  motion 
until  March,  1870,  because  they  were  under 
disability.  But  from  March,  1870,  to  Janu- 
ary 13,  1886,  nearly  16  years  after  the  right 
to  possession  of  the  land  and  the  right  of  ac- 
tion, against  the  life-tenant,  or  whoever 
might  }^  in  possession,  the  appellants  have 
instituted  no  proceedings,  and.  as  before 
stated,  if  no  other  cause  existed  which  pre- 
cludes a  recovery  this  would  be  fatal  to  the 
actior.  If  there  bad  been  a  conveyance  by 
Eliza  Butledge  of  the  land,  and  possession 
thereunder  for  16  years  adversely,  and  in  the 
right  of  the  purchaser,  the  statute  of  limita- 
tion would  have  been  available  against  ap- 
pellants. Such  conveyance  and  possession 
could  not  have  been  more  adverse  to  them 
than  her  renunciation  of  title  under  the  will, 
and  her  possession  in  her  ovvn  right  during 
that  time. 

We  are  of  opinion  that  there  is  no  error  in 
the  judgment,  and  that  it  should  be  affirmed. 

Stayton,  C.  J.  Beport  of  commission  of 
appeals  examined,  and,  without  passing  on 
other  questions  discussed  in  the  report,  we 
approve  so  much  of  the  opinion  as  holds  that 
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the  necessary  parties  were  before  the  court 
when  the  decree  annulling  the  probate  of  the 
will  of  Thomas  P.  Rutledge  was  entered  to 
give  validity  to  that  decree,  and  the  Judgment 
will  be  affirmed. 


P2IIRIIX  et  al.  V.  Kaukfhan  et  al. 
(Supreme  Court  of  Texas.    Deo.  4,  1888.)i 

AlTAOHHIIlT — ^ATFIDAVIT. 

Coder  the  Teizas  statute  reanlrtng  parties 
•ttioK  out  an  attachment  to  make  oatn  that  it  is  not 
for  the  purpose  of  injuring  or  barasslnK  either  of 
the  defendants  named  therein,  an  afodarit  that 
"thla  attachment  is  not  sued  out  for  the  pnrpose 
of  injuring  or  harassing  the  defendant,"  where 
there  are  two  defendants,  is  insuflBcient. 

Appeal  from  district  court.  Hill  county. 

Kaiiffman  &  Kunge,  under  their  Arm  name, 
brought  action  on  a  proniiaaury  note,  exe- 
cuted by  defendanta  in  their  firm  name,  and 
sued  out  attactiment  against  the  property  of 
W.  M.  Perrill  and  P.  F.  Fox,  composing  the 
firm  of  Perrill  &  Fox.  Before  trial  a  motion 
to  quash  the  attachment  waa  overruled,  and 
defendant  appeals. 

A.  P.  Mokinmm  and  J.  8.  Abneg,  tot  op- 
pellants.    Tarlton  A  Jordan,  for  appellees. 

Oaines.  J.  The  appellees  brought  this 
anit  against  appellants  on  a  promissory  note 
executed  by  them  in  their  firm  name,  and  at 
the  time  of  the  filing  of  the  petition  they  sued 
out  a  writ  of  attachment.  The  writ  com- 
manded the  sheriff  to  attach  "the  property  of 
W.  M.  Pfrrill  and  P.  F.  Fox,  composing  the 
Urm  of  Perrill  &  Fox."  Before  entering 
upon  a  trial  of  the  canse,  appellants  pre- 
sented a  motion  to  qnash  the  attachment. 
which  was  overruled  by  the  court.  The  rnl- 
ing  of  the  court  on  the  motion  was  excepted 
to,  and  is  now  assigned  as  error.  The  ground 
of  the  motion  was  that  the  affidavit  was  in- 
sufficient because  the  affiant  did  not  aver  that 
the  attachment  was  not  sued  oat  for  the  pur- 
pose of  injuring  or  harassing  the  defendants. 
The  language  of  the  affidavit  is:  "And  that 
this  iittacbnaent  is  not  sued  out  for  the  pur- 
pose of  injuring  or  harassing  the  defendant." 

Our  courts  have  never  applied  the  rule  that 
a  literal  compliance  with  the  terms  ei  the 
statute  is  required  in  the  proceedings  prelim- 
inary to  the  issue  of  a  writ  of  attadiment. 
It  has  therefore  been  held  under  our  former 
laws,  which  required  the  petition  to  be  sworn 
to,  that  proper  averments  in  the  affidavit 
would  supply  the  want  of  an  affidavit  to  the 
petition,  (Schrimpf  v.  MoArdle,  13  Tex.  868;) 
and,  under  the  Revised  Statutes,  that  an  at- 
tachment waa  good  when  affidavits  were 
made  by  two  different  attorneys,  one  swear- 
inK  to  the  fact  of  the  indebtedness,  and  the 
other  to  the  grounds  otiierwise  required  in 
order  to  authorize  the  writ,  provided  they 
were  made  very  near  the  same  time,  and  for 
the  purpose  of  obtaining  the  process.  Lewis 
T.  Stewart,  62  Tex.  352.    But,  on  the  other 


hand,  this  court  has  uniformly  hpld  that  a 
substantial  compliance  with  all  the  require- 
ments of  the  statute  is  required,  and  that  no 
presumptions  can  be  indulged  to  support  an 
affidavit  defective  in  any  substantial  particu- 
hir.  Bank  v.  Flippen,  66  Tex.  610,  1  8.  W. 
Rep.  897;  rocl<e  v.  Hardeman,  67  Tex.  178, 
2  S.  W.  Rep.  363;  Moody  v.  Levy,  58  Tex. 
632.  In  Bank  v.  Flippen,  supra,  the  defect 
was  the  omission  of  the  word  "is"  before  the 
words  "justly  indebted."  Hardly  any  other 
omission  could  have  left  the  intention  of  the 
affiant  more  obvious,  and  yet  the  affidavit 
^as  held  bad.  The  statute  allows  a  writ  of 
"ttachment  to  issue  in  certain  cases'  when 
necessary  to  secure  the  collection  of  debts; 
but.  in  order  to  secure  debtors  against  an  im- 
provident or  malicious  use  of  t)ie  process,  a 
bond  and  affidavit  are  required  in  every  case. 
Tlie  object  of  the  affidavit  Is  to  protect  the 
debtor  both  by  an  appeal  to  the  conscience  of 
the  alHant,  and  by  holding  up  before  him  the 
penalties  of  perjury.  Therefore,  we  are  not 
permitted  to  resort  to  presumptions  as  to 
what  the  affiant  intended  to  swear,  but  must 
be  governed  by  what  he  has  sworn,  as  shown 
by  the  language  employed.  Applying  this 
rule,  the  affidavit  under  consideration  is  in- 
sufficient. There  were  two  defendants.  Be- 
fore the  plaintiffs  were  entitled  to  an  attach- 
ment, they  were  required  to  make  oath  that 
it  was  not  sued  out  for  the  purpose  of  injur- 
ing or  harassing  eltlier  of  them.  If  it  had 
said  "defendants,"  It  would  have  been  rea- 
sonably certain  that  it  was  meant  the  attach- 
ment was  sued  out  to  injure  or  harass 
neither;  but  having  said  "defendant,"  it 
means  one  and  not  the  other.  Could  the 
affiant  be  prosecuted  for  perjury  if  it  could 
be  shown  that  the  purpose  of  the  affidavit 
was  to  injure  Perrill, or  that  it  was  to  harass 
Fox  only?  Might  not  the  affiant  have  sworn, 
as  he  has  sworn,  with  a  good  conscience,  al- 
though it  was  his  purpose  to  injure  or  harass 
the  one  and  not  the  other?  We  think  the 
court  erred  in  overruling  the  motion  to  quash 
the  attachment. 

The  other  assignments  of  error  are  to  the 
action  of  the  court  npon  other  matters  affect- 
ing the  attachment  proceedings,  and  need 
not,  in  view  of  the  foregoing  ruling,  be  con- 
sidered. The  judgment  will  be  here  reversed 
and  reformed  so  as  to  dissolve  the  attach- 
ment, and  set  aside  the  proceedings  there- 
under, at  the  costs  of  the  appellees;  appellees 
paying  the  costs  of  the  appeal. 


LlNDHEIM  et  al.  B.  MtTSCHAMP  et  al. 

(Supreme  Court  of  Texas.    Oct.  30,  188S.)« 

Vekue — Residemcb  of  Defendants, 
A  bond  to  secure  performance  of  a  contract 
payable  at  no  specified  place,  cannot  be  sued  on  In 
the  county  In  which  the  contract  was  to  be  per- 
formed, where  the  principal  and  sureties  are  non- 
residents thereof. 
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Appeal  from  district  court,  Yal  Verde  coun- 
ty; WINCHESTER  Kelso,  Judge. 

Action  by  Max  Lindbeim  &  Bro.,  on  a  bond 
executed  by  Ben  Muscharapas  principal,  and 
James  Connell  and  A.  L.  Ck)ffln  as  sureties. 
Judgment  for  defendants.    Plaintiffs  appeal. 

Ware  A  Tugtoell  and  Jones  <&  Jones,  for 
appellants.    Clamp  &  Clamp,  for  appellees. 

AcEEB.  J.  Ben  Muschamp  entered  into 
a  written  contract  with  Max  Lindbeim  &  Bro. 
to  build  a  house  for  tliem  in  the  town  of  Del 
Bio.  To  secure  to  Max  Lindbeim  &  Bro.  the 
payment  of  such  damage  as  might  result  to 
them  should  Muschamp  fail  to  perform  thtf 
contract,  Muschamp  executed  bonds  in  the 
sum  of  $2,000,  payable  to  Lindheim  &  Bro., 
with  James  Connell  and  A.  L.  Coffln  as  sure- 
ties thereon,  conditioned  that  Muschamp 
should  well  and  truly  perform  his  contract 
which  was  referred  to  in  the  condition  of  the 
bond. 

This  suit  was  brought  in  the  district  court 
of  Yal  Verde  county  against  Muschamp  and 
the  sureties  on  his  bond,  to  recover  the 
amount  of  the  bond  as  liquidated  damages 
for  alleged  breaches  in  the  condition  of  the 
bond,  or,  in  the  alternative,  to  recover. the 
sum  of  at)out  S600  damages,  which  it  was 
'  alleged  bad  been  sustained  by  appellants  in 
consequence  of  Muscbamp's  failure  to  con- 
struct the  building  in  compliance  with  the 
terms  of  his  contract  The  petition  alleged 
that  Muschamp  and  the  sureties  on  his  bond 
resided  in  the  county  of  EInney.  Appellees 
pleaded  in  abatement  their  personal  privilege 
of  being  sued  in  the  county  of  their  residence. 
The  plea  was  sustained,  and  the  suit  dis- 
missed. From  this  judgment  Lindheim  & 
Bro.  have  appealed,  and  assign  error  upon 
the  ruling  ot  the  court  sustaining  the  plea  in 
abatement,  and  dismissing  the  suit.  The 
sureties  on  the  bond  were  liable  only  upon 
condition  that  their  principal  failed  to  perform 
bis  contract,  and  tlie  bond  is  not  made  pay- 
able in  any  particular  place.  The  engage- 
ment entered  into  by  Muschamp  to  construct 
the  building  was  one  contract,  and  the  bond 
was  another,  each  separate  and  distinct  from 
the  other.  The  liability  upon  the  latter  was 
dependent  entirely  upon  the  performance  or 
non-performance  of  tlie  former. 

In  order  to  give  jurisdiction  to  the  court  in 
which  this  suit  w^s  brought  the  bond  must 
have  been  made  payable  in  Val  Verde  county. 
To  entitle  a  plaintiff  to  sue  in  a  county  other 
thau  the  residence  of  the  defendant  he  must 
bring  his  case  clearly  within  some  exception 
named  in  the  statute.  Cohen  t.  Munson,  59 
Tex.  237.  The  fact  that  Muscbamp's  indi- 
vidual contract  to  construct  the  building  was 
to  be  performed  in  Vai  Verde  county  did  not 
give  the  court  of  that  county  jurisdiction  of 
the  suit  brought. upon  the  bond,  payable  at 
no  specitied  place,  and  executed  by  persons 
residing  in  Kinney  county  at  the  time  the 
suit  was  brought.  VTe  are  of  opinion  that 
there  is  no  error  in  the  judgment  of  the  court 
below,  and  that  it  should  be  adlrmed. 


State  c.  Hawb.  • 

(Supreme  Court  of  MiasovH.    April  Term,  1888.) 
For  majority  opinion,  see  11  S;  W.  Bep. 
574. 

Babclat,  J.,  {dissenting.)  It  appears 
to  me  that  instruction  No.  1,  accurately 
quoted  in  the  foregoing  decision,  (11  S.  Vf. 
Rep.  574,)  is,  at  best,  a  departure  from  our 
law  which  invests  the  jury  with  the  power  to 
determine  the  weight  and  sufficiency  of  testi- 
mony, and  expressly  forbids  the  court,  in  any 
criminal  case,  to  "comment  upon  the  evi- 
dence, or  charge  the  jury  as  to  matter  of  fact, 
unless  requested  so  to  do  by  the  prosecut- 
ing attorney  and  the  defendant  or  his  coun- 
sel." Rev.  St.  1879,  §  1920.  Defendant 
saved  exception  to  it  at  the  time.  No  sug- 
gestion has  been  made  of  any  waiver  or  other 
act  weakening*  the  effect  of  'bis  objection. 
If  there  was  error  in  giving  the  instruction, 
a  new  trial  should  be  granted,  unless  the 
court  is  satisfied  that  it  was  harmless.  It 
may  have  been,  but  what  has  been  said  to 
that  effect  does  not  appear  convincing  to  me. 
It  would  probably  serve  no  useful  purpose  to 
go  further,  even  did  time  permit,  than  to 
file  this  mere  memorandum  of  the  reason  for 
my  dissent  from  the  conclusion  announced  bj 
my  able  and  faithful  associate. 


BsED  V.  BoTT  et  al, 

(Supreme  Court  of  MUsovH.    April  18, 1890.) 
For  majority  opinion,  see  post,  347. 

Barcxat,  J.,  {dissenting.)  With  the 
greatest  respect  for  the  views  expressed  in 
the  opinion  of  the  court  in  this  cause,  they 
yet  seem  to  me  to  fall  short  of  l)eing  con> 
vincing.  The  point  on  which  the  result  is 
found  to  turn  is  one  of  pleading.  It  is  ruled 
by  the  majority  of  the  court  that  a  general 
allegation  of  fraud  is  not  sufficient,  in  such  a 
case  as  this,  to  support  a  finding,  after  a  trial 
of  that  issue,  and  a  decree  thereon  in  the  cir- 
cuit court.  This  ruling  necessarily  involves 
the  general  construction  to  be  placed  upon 
our  statute  of  amendments,  (Rev.  St.  1879, 
c.  59,  art.  6.)  and  seems  to  me  of  such  im- 
portance as  justifies  a  brief  expression  of  the 
reasons  for  my  dissent  from  the  conclusion 
reached  by  my  brethren. 

It  is  declared  by  section  3569  of  that  chap- 
ter (Rev.  St.  1879)  that  "the  court  shall,  in 
every  stage  of  the  action,  disregard  any  error 
or  defect  in  the  pleadings  or  proceedings 
which  shall  not  affect  the  substantial  rights 
of  the  adverse  party;  and  no  judgment  shall 
be  reversed  or  affected  by  reason  of  such  er- 
ror or  defect. "  Now,  it  seems  to  me  that, 
though  a  general  allegation  of  fraud  in  a  pe- 
tition might  properly  be  challenged,  by  timely 
motion,  as  too  vague  to  inform  the  adverse 
party  of  the  precise  nature  of  the  case  to  be 
met,  it  ought  to  be  regarded  by  the  courts  as 
sufficient,  after  verdict,  where  the  adverse 
party  has  put  it  in  issue,  and  has  treated  it 
at  the  trial  as  amply  informative  for  him. 
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In  the  case  before  us,  the  defendants  (now 
makinK  the  objection  in  question  here)  sub- 
mitted evidence  on  the  issue  of  fraud,  and 
the  court  at  their  instance  gave  several  in- 
structions presenting  various  phases  of  the 
facts  to  the  jury  with  special  reference  to  that 
issue.    It  appears  to  me  that,  in  such  state 
of  the  record,  the  generality  of  the  allegation 
of  fraud,  assuming  it  defective,  could  not 
have    materially  aflFected   "the    substantial 
rights"  of  the  defendants  upon  the  merits, 
and  should  therefore  be  viewed  now  as  sufiS- 
cient  for  the  purposes  of  this  case.    While  it 
is  true,  as  a  general  proposition,  that  the 
pleadings  must  definitely  outline  the  issues 
in  each  case,  it  is  also  undeniable  that  in 
many  instances  the  action  of  the  parties  in 
the  conduct  of  a  civil  action  in  the  trial  court 
may  supply  omissions  or  cure  defects  of  that 
nature.     Thus,  in  a  recent  case,  where  the 
circuit  court,  during  a  trial,  gave  leave  to 
amend  the  petition,  introducing  a  new  party 
plaintiff,  but  the  amendment  was  not  actually 
made,  though  Mie  trial  proceeded  as  if  it  had 
been,  this  court  held  that  there  was  no  error 
in  the  omission,  and  construed  the  record  as 
though  the  amendment  had  been  formally 
filed.     Merrill  v.  City  of  St.  Louis,  ( 1884,)  83 
Mo.  244.    A  like  view   was    expressed  in 
Young  V.  GlHscock,  (1883,)  79  Mo.  674,  in- 
volving  the  same  principle  applied  in  the 
Merrill  Case.    It  has  also  been  repeatedly 
ruled  by  this  court  that,  where  a  reply  is 
necessary  to  put  in  issue  aflirmative  new 
matter  in  the  answer,  its  omission  will  not 
be  ground  of  reversal  where  the  parties  have 
tri»l  the  case  as  though  a  reply  were  on  file, 
ignoring  its  absence.     Howell  v.  B^ynolds 
Co..  (1872.)  51  Mo.  154;  Smith  v.  City  of  St. 
Joseph,  (1870,)  45  Mo.  449;  Heath  v.  Goslin, 
(1883.)  80  Mo.  310.     We  further  find  that  in 
actions  at  law,  as  distinguished  from  suits  in- 
volving equitable  riglits,    it  has  been  fre- 
quently declared  that  a  general  allegation  of 
fraad  is   sufficient   to   support   a   verdict. 
Montgomery  v.  Tipton,  (1824,)  1  Mo.  446; 
Pemberton   v.  Staples,  (1839,)    6    Mo.    59; 
Edgell  V.  Sigerson,  (1855,) 20  Mo.  495;  Fox 
T.  Webster,  (1870,)  46  Mo.  181.    It  seems 
to  me  that  that  rule  should  be  applicable  to 
proceedings  such  as  that  now  before  us,  at 
least  when  the  issue  of  fraud  has  been  met 
and  submitted  in  the  trial  court  by  the  party 
who  on  appeal  seeks  to  assert  that  it  was  not 
raised  by  a  suillciently  specific  allegation  of 
facts  in  the  first  instance.    The  case  appears 
to  me  to  fall  within  the  control  of  the  princi- 
ple that  parties  are  bound  on  appeal  by  the 
positions  taken  by  them  in  the  trial  court. 
Therefore  ray  dissent  is  respectfully  entered 
tothi^  conclusion  announced  by  my  able  as- 
sociates. 


HXTST  9.  GOiniONWKAI.TB. 

(Court  of  Appeals  of  Kentuehy.    Oct.  1,  1889.) 

Ckiuihal  Law — AFPSAii — Revibw— New  Triau 
1.  Oq  a  trial  for  murder,  objectiona  that  the 
jury  were  allowed  to  separate  during  the  trial,  or 


that  after  they  were  sworn  they  visited  the  local- 
ity of  the  alleged  murder  without  any  order  of 
oonrt,  and  in  the  absence  of  the  prisoner  and  his 
oounsel,  where  made  for  the  first  time  after  ver- 
dict, cannot,  under  Carroll's  Code  Ey.  |  981,  be 
considered  by  the  court  of  appeals. 

2.  Where  afBdavlts  in  support  of  a  motion  for 
a  new  trial  are  opposed  by  affidavits  denyjng  the 
grounds  relied  on,  the  trial  iadge,  after  making 
full  inauiry  as  to  the  truth  oi  aaoli  grounds,  can- 
not be  field  to  have  abused  his  discretion  in  over- 
ruling such  motion. 

Appeal  from  circuit  court,  Bourbon  ooun« 
ty;  J.  B.  MOBTOM,  Judge. 

"Not  to  be  officially  reported." 

T.  C.  Lyng  and  Wm.  Purnell,  for  appeU 
lant.  P.  W.  Uardin,  Atty.  Gen.,  for  tbe 
Commonwealth. 

Prtob,  J.  This  appeal  is  from  a  Judg- 
ment imposing  the  death  penalty  on  the  ae- 
cused  for  the  murder  of  one  Abner.  Upon  a 
careful  consideration  of  this  record,  we  find 
no  error  to  the  prejudice  of  the  accused,  and 
in  fact  no  question  has  beeu  raised  by  coun- 
sel that  would  require  a  reversal,  if  the  ei^ 
rors  relied  on  were  found  in  the  record.  We 
are  prompted  to  respond  to  the  arguments  of 
counsel  for  the  reason  only  of  the  severity  of 
the  punishment  inflicted  upon  his  client,  and 
the  deep  Interest  he  has  manifested  in  bis 
behalf. 

One  of  the  grounds  for  a  new  trial  relied 
on  in  the  court  below  was  that  the  sheriff  had 
permitted  the  jury  to  separate  after  the  case 
had  been  submitted,  or  during  the  progress 
of  the  trial.  Another,  that  the  jury,  or  a 
part  of  them,  had,  after  they  were  accepted 
and  sworn,  viewed  the  ground  or  locality  in 
which  the  murder  is  alleged  to  have  been 
committed,  without  any  order  of  court,  and 
in  the  absence  of  the  prisoner  and  his  coun- 
sel. This  court  has  repeatedly  held  that  the 
decision  of  the  court  below,  overruling  a  mo- 
tion for  a  new  trial,  was  not  the  subject  of 
an  exception,  if  made  for  the  first  time  after 
the  verdict,  and  only  on  the  motion  for  a  new 
trial.  Such  exceptions  as  are  available  are 
made,  and  required  to  be  made,  during  the 
progress  of  the  trial;  and  causes  arising  after 
the  verdict,  or  that  were  not  excepted  to 
during  the  trial,  may  be  beard  by  the  trial 
court,  but  cannot  be  considered  by  tiiis  court, 
as  provided  by  section  281,  Carroll's  Code. 
The  objection  to  a  juror  for  want  of  statutory 
qualification,  an  error  in  not  keeping  the 
jury  together,  and  other  like  objections  that 
are  made  for  the  first  time  after  verdict,  are 
errors  over  which  the  trial  court  is  supreme, 
and  tlieir  consideration  is  taken  from  this 
court  by  the  section  of  the  Code  cited.  Besides, 
if  this  court  could  revise  such  errors,  it  is  ap- 
parent from  this  record  that  the  errors  com- 
plained of,  and  supported  by  certain  affida- 
vits, did  not  really  exist.  Counter-affidavits 
were  filed  of  the  sheriffs  in  charge  of  the 
jury,  and  of  several  of  the  jurors,  who  state 
that  they  did  not  view  the  ground  or  prem- 
ises where  the  killing  took  place,  and  that  no 
separation  of  the  jury  took  place;  that  the  ju- 
rors were  in  charge  of  the  sheriff  or  his  dep- 
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nties,  under  the  instructions  of  the  court, 
from  the  inception  of  the  trial  until  its  ter- 
mination; and  the  trial  judge,  in  ovemiling 
the  motion  for  a  new  trial,  after  making,  as 
the  record  shows,  full  inquiry  as  to  the  action 
of  the.  jurors,  could  not  be  said  to  have  abused 
his  discretion,  even  if  this  court  had  the 
power  to  revise  bis  nction. 

There  are  no  objections  to  tlie  instructions, 
nor  was  there  any  ground  for  an  exception. 
The  man  killed  had  been  an  Important  wit- 
ness for  the  commonwealth  in  a  prosecution 
against  the  wife  of  the  accused,  who  stood 
charged  with  taking  the  life  of  one  Thomas 
by  shooting  him  with  a  pistol.  She  was  con- 
victed, and  sent  to  the  state-prison.  This 
was  the  only  motive  causing  the  accused  to 
take  Abner's  life,  so  far  as  this  record  shows. 
The  accused  and  Abner,  the  dead  man.  were 
together  in  a  grocery  in  the  town  of  Paris  on 
Sunday  night.  The  accused  had  first  entered 
the  grocery,  and  had  been  there  for  some  time 
with  others  who  have  testified  in  this  case. 
Abner,  the  man  killed,  came  into  the  grocery 
while  the  accused  was  there,  and  purchased 
some  cigarettes,  treating  the  crowd.  In  a  few 
minutes  the  accused  left  the  grocery,  and  in 
a  moment  or  two  Abner  left.  After  a  short 
interval  pistol  shots  were  heard,  and  a  wit- 
ness (a  woman)  heard  some  one  cry  out  about 
that  time:  "I  am  a  dead  man.  Hunt.  Wliat 
did  you  do  that  for?"  Another  woman  (col- 
ored) states  that  she  saw  the  man  running, 
and  recognized  Hunt,  the  accused,  as  the  man 
firing  at  him.  He  was  some  10  or  12  steps 
behind  his  victim.  Hunt,  who  was  examined 
as  a  witness,  denies  the  shooting,  and  at- 
tempts to  explain  away  the  circumstantial 
testimony  against  him.  The  positive  proof 
of  his  actual  presence,  and  his  firing  the  shots 
that  took  Abner's  life,  is  attempted  to  be  over- 
thrown by  proof  of  conflicting  statements 
made  by  the  witness,  and  other  circumstances 
that  it  is  argued  should  destroy  the  effect  of 
her  testimony.  Such  arguments  were  prop- 
erly addressed  to  the  jurors  who  tried  the  is- 
sue between  the  commonwealth  and  the  ac- 
cnsed,  and  it  is  not  for  this  court  to  deter- 
mine that  the  witnesses  for  the  state  were 
not  to  be  believed,  or  that  facts  and  circum- 
stances existed  that  rendered  their  statements 
incredible.  In  fact,  the  testimony  sustains 
the  verdict  rendered;  and  if  guilty  of  the 
murder  of  Abner,  as  the  evidence  indicates, 
the  punishment  is  commensurate  with  the 
crime.    Judgment  affirmed. 


KOSNING'S  Adu'R  v.  COTINaTON. 
(Court  of  Appeals  of  Kentucky.  Jane  21, 1889.)i 
Dbatb  bt  WiioNoynL  Act— Pabtibs. 
Under  Gen.  St.  Ky.  o.  57,  i  8,  giving  the 
"widow,  hair,  or  personal  representative  "  of  a  per- 
son alleged  to  have  been  negligently  killed  the 
right  to  sue  therefor,  where  such  a  decedent  leaves 
neither  widow  nor  child,  his  personal  representa- 
tive cannot  sue  for  bis  kiUing. 


Appeal  from  circuit  court,  Kenton  county. 

"Not  to  be  ofilcially  reported." 

Action  under  Gen.  St.  Ky.  c.  67,  §  3,  pro- 
viding that,  if  a  person  is  lost  or  destroyed 
through  the  willful  neglect  of  another  per- 
son, company,  or  corporation,  the  widow, 
heir,  or  personal  representative  of  the  de- 
ceased shall  have  the  right  to  sue  therefor. 

James  P.  Tarcin,  for  appellant.  W.  A. 
Byrne  and  L.  J.  Blakely,  for  appellee. 

Le^tis,  C.  J.  Appellant,  administrator  of 
Edward  Koening,  brought  this  action  to  re- 
cover damages  for  destruction  of  the  life  of 
his  intestate,  who  was  an  infant,  by  the  al- 
leged willful  neglect  of  appellee  in  failing  to 
keep  the  bridge,  whereon  he  lost  his  life,  in 
a  safe  condition. 

In  the  case  of  Henderson's  Adm'r  v.  Bail- 
road  Co.,  5  S.  W.  Rep.  875,  decided  in  De- 
cember, 1887,  it  was  held  that  the  ^^idow 
and  children  only  of  a  person  whose  life  Is 
destroyed  by  willful  neglect  are  entitled  to 
what  may  be  recovered  in  an  action  author- 
ized by  section  3,  c.  57,  Gen.  St.;  that  the  al- 
ternative right  of  the  personal  representative 
to  sue  can  be  exercised  alone  for  their  use 
and  benefit,  and  consequently,  if  there  be 
neither  widow  nor  children,  he  cannot  main- 
tain the  action.  The  same  question  has  been 
passed  on  and  decided  at  the  present  tertn 
in  the  case  of  Jordan's  Adm'r  v.  Railroad 
Co.,  11  S.  W.  Rep.  1013. 

It  appears  the  intestate  in  this  case  left 
neither  wife  nor  children,  and,  tliatfact  hav- 
ing been  pleaded  and  relied  on  as  a  defense, 
the  question  of  appellant's  right  to  maintain 
the  action  was  directly  presented  and  passed 
on  by  the  lower  court;  and,  as  the  court  did 
not  err  in  dismissing  the  action,  the  judg- 
ment must  be  affirmed. 


"Whayne's  Ex'b  e.  Morgan  et  at. 

(Court  of  Apiteals  of  Kehtudleu.    June  21, 1889.)* 

FSAVSUIiBNT    CONVKTAHOBS  — PaBTUS— RufAIV- 
DEB-MbN— HOICS8TBAO. 

1.  In  a  suit  to  set  aside  as  fraudulent  a  deed 
from  a  man  to  his  wife,  conveying  property  to  her 
with  power  to  mortgage  or  sell  during  his  life- 
time, but,  if  not  so  mortgaged  or  sold,  to  go,  after 
the  death  of  both,  to  his  MiUdren,  such  ofaJldren 
are  necessary  parties. 

2.  Where  a  man  conveys  to  his  wife  property 
in  which  he  is  entitled  to  a  homestead,  ana  the 
value  of  the  property  conveyed  is  less  than  the 
amount  he  is  entitled  to  hold  under  the  homestead 
law,  such  conveyance,  even  though  made  with 
fraudulent  intent,  is  no  injury  to  the  grantor's 
orediiors,  and  will  not  be  set  aside  at  their  in- 
stance. 

Appeal  from  circuit  court,  Daviess  county. 
"Not  to  be  officially  reported." 
Wilfred  Carrioo,  for  appellant.    Hayeraft 
<t  Slack,  for  appellees. 

Holt,  J.  A  judgment  creditor,  after  ob- 
taining a  return  of  nulla  bona,  seeks  to  set 
aside  a  deed  from  J.  H.  Morgan  to  his  wife 
as  fraudulent,  and  to  subject  the  land  to  the 
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payment  of  his  debt  The  only  parties  to  the 
conveyance  are  the  husband  and  wife.  The 
recited  consideration  is  love  and  affection, 
and  the  future  payment  by  the  grantee  to  two 
mortgagees  of  "the  amount  due  them  upon 
a  noba  of  8810,  with  10  per  cent,  interest 
from  April  17,  1878,  till  paid,  secured  by 
mortgage  upon  the  land."  The  habendum 
is:  "To  have  and  to  hold  by  said  second 
party,  [the  wife,]  with  the  privilege  of  sell- 
ing or  mortgaging  it  during  the  life  of  said 
first  party,  [the  husband,]  and  with  his 
written  consent;  but  if  not  so  sold  or  mort- 
gaged, then  to  hold  it  during  her  natural  life, 
and  at  her  death  and  the  death  of  said  first 
party  to  go  to  his  children  and  to  her  chil- 
dren by  bim. "  The  court,  over  the  objection 
of  the  appellant,  compelled  him  to  malce  the 
children  defendants.  The  deed  was  executed 
and  recorded  on  August  22, 1881.  More  than 
five  years, — the  statutory  limitation  period 
against  an  action  for  relief  upon  the  ground 
of  fraud, — had  elapsed  before  they  were  made 
such  parties  by  an  amended  petition  on  Xa- 
▼ember  22,  1886.  They  relied  upon  the  lim- 
itation, and  it  is  urged  that  it  was  error  to 
require  the  appellant  to  make  them  parties. 
He  insists  that  the  grantor  and  the  grantee 
are  qtiasi  trustees  for  -  the  remainder-men, 
and  if  the  deed  was  fraudulent  the  chancellor 
should  compel  them  to  exercise  the  power  of 
transfer  named  in  the  deed,  thus  divesting 
the  children  of  title  and  undoing  the  fraud, 
and  that  the  latter  are  not  necessary  parties. 
It  is  true  their  interest  in  the  property  is.  by 
the  terms  of  the  deed,  liable  to  be  defeated 
by  a  sale  in  conformity  thereto,  but  yet  they 
are  interested  parties  to  this  controversy. 
It  is  proposed  by  this  suit  to  divest  them  of 
their  contingent  interest.  They  are  proper 
parlies,  and  the  court,  therefore,  properly 
required  the  appellant  to  bring  them  be- 
fore it. 

If  this  were  not  so,  yet  the  appellant  could 
not  succeed  upon  this  appeal.  The  grantor 
was  entitled  to  a  homestead  in  the  vo  acres 
of  land  embraced  by  the  deed.  Kot  only  is 
the  life-interest,  which  the  grantor  must  be 
regarded  as  having  under  the  deed,  unques- 
tionably worth  less  than  the  81,000  home- 
stead right,  but  while  three  witnesses  for  the 
appellant  testify  that  the  absolute  right  in  it 
is  worth  about  81,900,  and  a  brother-in-law 
of  the  appellant  says  82,500,  yet  one  of  his 
witnesses  fixes  the  value,  when  the  deed  was 
made,  at  from  811  to  812  per  acre,  and  four 
Witnesses  for  the  defense  say  810  per  acre; 
another  says  from  810  to  810.50,  while  an- 
other names  811  p^r  acre  as  its  fair  value 
when  the  husband  conveyed  to  the  wife.  The 
lower  court  dismissed  the  petition.  The  judg- 
ment does  not  show  the  reason.  The  chan- 
cellor, apon  this  state  of  proofs,  may  very 
well  have  done  so  upon  the  ground  that,  con- 
ceding there  was  a  fraudulent  purpose  in 
making  the  conveyance,  yet  the  absolute 
right  to  (he  land  was  not  worth  more  than 
the  homestead  right;  and  that  the  creditor 
was  not,  therefore,  prejudiced  by  the  convey* 
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ance,  and  cannot  complain.  The  value  was 
a  question  of  fact,  and  we  are  not  authorized 
upon  the  record  as  presented  to  say  that  such 
a  conclusion  of  the  lower  court  as  that  just 
suggested  is  not  sustained  by  it. 

A  sale  by  a  debtor  of  his  property  without 
sufficient  motive  is,  of  course,  a  badge  of 
fraud.  If  it  be  to  one  of  bis  family  it  is  re- 
garded with  suspicion.  If  the  consideration 
recited  be  a  false  one,  he  should  furnish  a 
satisfactory  explanation.  In  this  instance 
the  mortgage  debt  of  8810  had  been  created, 
but  prior  to  the  making  of  the  deed  to  the 
wife  it  had,  upon  settlement,  been  found  that 
but  8248.75  was  still  owing,  and  for  this  sum 
a  new  note  had  been  executed.  This  much 
was,  in  fact,  owing,  however,  when  the  deed 
to  the  wife  was  made,  and  it  does  not  recite 
that  she  is  to  pay  8810  or  the  8810  note,  but 
"the  amount  due  tliem"  upon  it.  If,  how- 
ever, the  consideration  recited  were  altogether 
false,  and  the  conveyance  unquestionably 
fraudulent,  yet  if  in  fact  the  property  could 
not  have  been  subjected  by  the  creditor,  and 
is,  by  the  exemption  law,  beyond  his  reach, 
then  he  is  in  no  worse  fix  than  he  was  before 
the  transfer,  and  cannot  complain.  The  bal- 
ance of  this  mortgage  debt  was  a  lien  upon 
the  land  when  it  was  conveyed  to  the  wife. 
It  had  for  years  been  the  homestead  of  the 
parties  to  the  deed.  She  has  since  the  trans- 
fer paid  a  portion  of  the  debt.  The  satisfac- 
tion of  the  balance  owing  upon  it  out  of  the 
property  would  have  left  less  to  satisfy  the 
homestead  claim.  The  evidence  tends  strong- 
ly to  show,  however,  that  the  entire  96  acres 
was  not  worth  more  than  81,000  when  the 
deed  was  made,  and  the  jndgment  is  there- 
fore affirmed. 


WOODHBAD  t>.  FOULDS  et  Ol. 

{Couirt  of  Appeals  of  Kentucky.  June  31, 1889.)> 
AsTERsa  Possession. 
Complainant  bonght  land,  and  had  nninter- 
nipted  posseasion  for  28  years,  without  knowledg* 
of  any  rightful  claimant^  though  notices  warning 
unknown  heirs  had  been  published.  She  aUo  had 
an  indemnity  bond  from  the  vendor.  Held  that, 
on  foreclosure  at  the  pnrohase-money  mortgage  by 
vendor,  she  was  not  entitled  to  have  the  gale  en« 
joined  until  the  vendor  perfected  his  title. 

Appeal  from  chancery  court,  Pendleton 
county;  J.  W.  Menzies,  Chancellor. 

"Not  to  be  officially  reported." 

Bill  by  Ann  Woodbead  and  husband.  Josh* 
ua  Woodhead,  against  Thomas  H.  Foulds, 
George  F.  Goulding  and  others.  Complain- 
ant Ann  had  bought  land  of  Goulding,  which 
the  latter  had  purciiaBed  from  Foulds,  execut- 
ing a  mortgage  for  the  unpaid  purchase  price. 
Foulds  foreclosed  the  mortgage,  and  obtained 
judgment  for  sale  of  the  land.  This  bill  was 
filed  to  enjoin  the  sale,  and  to  require  Foulds 
to  perfect  bis  title.  The  trial  court  held  that 
complainant's  title  was  in  no  danger,  and 
dissolved  the  injunction.  Ann  Woodhead 
appeals. 
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O.  H.  Lee,  for  appellant. 
Uy,  for  appellees. 


Collins  &  Fen- 


Bennett,  J.  Casper  Sharp  died  in  1859, 
the  owner  of  one-thini  of  the  land  in  contro- 
versy. In  1860,  Thomas  H.  Foulds,  being 
the  owner  of  the  other  two-thirds,  and  be- 
lieving that  Sharp  died  without  heirs,  except 
his  wife,  Isought  Sharp's  third  interest  from 
her.  He  thereafter,  as  did  those  claiming 
under  him,  held  the  entire  land  as  his  own 
until  1866,  when  the  appellant  bought  the 
same,  and  has  held  it  as  her  own  ever  since. 
Sharp  never  had  any  children.  At  his  death 
be  was  56  years  old.  At  one  time  he  had 
brothers  and  sisters,  all  of  whom  were  older 
than  he  was,  and  were  married.  The  proof 
fails  to  show  whether  or  not  they  were  living 
at  the  time  of  Sharp's  death.  If  they  were 
dead  at  the  time  of  Sliarp's  death,  leaving 
children,  all  of  whom  were  infants,  time 
enough  has  elapsed  to  bar  the  right  of  the 
youngest  one  of  the  children.  If  the  brothers 
and  sisters  were  all  living  at  the  time  of  the 
death  of  Sharp,  time  has  certainly  barred  the 
right  of  all  of  them,  except,  perhaps,  the  sis- 
ters, if  married  at  the  time,  and  have  contin- 
ued in  coverture  ever  since.  If  this  be  so, 
they  are  now  over  85 years  old;  but  the  facts 
that  they  have  been  warned  as  unknown 
heirs  for  years,  and  have  never  asserted  any 
claim  to  the  land,  and  have  never  been  beard 
from,  although  this  case  has  been  on  the 
docket  ever  since  1870,  and  the  improbability 
of  their  living  to  such  extreme  old  age,  create 
a  strong  presumption  that  they  died  long  ago. 
These  facts  make  it  reasonably  certain  that 
time  has  completed  the  appellant's  title  to 
said  land,  which,  together  with  the  bond  of 
indemnity  executed  to  the  appellant,  author- 
ized the  chancellor  to  decide  that  the  appel- 
lant's right  to  said  third  interest  in  said  land 
was  protected.    The  Judgment  is  affirmed. 


Harbison  Godntt  Court  et  at.  «.  Wall 

et  al. 

(Court  of  Avpeali  of  Kentuchy.  June  18, 188B.)i 

CJouiraiBS— NuiSANOB— Plbadino. 

1.  In  an  action  to  enjoin  a  county  from  erect- 
ing hitching  racks  for  horses  around  a  pnblic 
square  in  a  city,  on  the  g^round  that  the  oity  has 
control  of  the  streets  and  squares,  It  is  error  to 
sustain  a  demurrer  to  an  answer  which  avers  that 
the  city  oonncll  gave  the  county  permission  to  erect 
the  racks  at  the  plages  where  they  were  proceed- 
ing to  erect  them,  though  the  manner  in  which  the 
permit  was  given  was  not  alleged,  as  the  fact  was 
admitted  by  the  demurrer. 

2.  It  cannot  be  held  as  a  matter  of  law  that  the 
erection  of  hitching  racks  on  the  sides  of  a  public 
square  in  a  oity  is  tne  creation  of  a  nuisance. 

Appeal  from  chancery  court,  Harrison 
county;  J.  W.  Menzibs,  Chancellor. 

"Not  to  be  officially  reported." 

Suit  by  W.  S.  Wall  and  others  against  the 
Harrison  County  Court  and  others  for  an  in- 
junction to  prevent  defendants  from  erecting 
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certain  "hitching  racks"  for  horses  on  the 
streets  of  Cyntbiana,  on  the  north  and  south 
sides  of  the  public  square  therein.  Plaintiffs 
are  citizens  of  said  town  and  owners  of  dwell- 
ings and  store-houses  fronting  on  the  streets 
along  which  defendants  were  proposing  to 
build  said  hitching  racks,  and  claimed  the 
right  to  prevent  said  contemplated  act,  be- 
cause (1)  by  its  charter  the  town  of  Cynthl- 
ana  was  given  the  exclusive  right  to  repair 
and  control  said  streets,  and  Harrison  county, 
it  was  alleged,  had  no  interest  in  the  same, 
and  the  expenditure  of  the  county's  revenue 
in  erecting  said  hitching  racks  was  therefore 
an  illegal  appropriation  of  said  funds,  and  an 
illegal  attempt  to  indirectly  control  or  ob- 
struct said  streets;  (2)  the  erection  of  said 
racks  on  said  streets,  and  immediately  in  front 
of  plaintiffs'  property,  was  alleged  to  be^er 
Be  the  commission  of  a  public  nuisance.  At 
the  December  term,  1886,  of  the  trial  court, 
time  was  given  defendants  until  January, 
1887,  to  flle  their  answer.  Said  answer  was 
filed,  without  objection,  at  the  May  term, 
1887.  Defendants  claimed  that  hitching 
racks  had  been  first  erected  on  the  east  side 
of  the  public  square  in  1839;  that  in  1860  the 
town  of  Cynthlana  had  removed  said  racks, 
and  built  other  racks  on  the  north,  south,  and 
west  sides  of  the  public  square;  that  in  1885 
said  town  had  torn  down  these  racks,  but  had 
afterwards  "granted  the  county  court  per- 
mission to  erect  a  hitching  rack  on  the  south 
aide  and  one  on  the  north  side  of  the  public 
square,"  which  said  county  court  was  begin- 
ning to  do,  when  they  were  enjoined  by  plain- 
tiffs. Demurrer  to  this  answer  was  sus- 
tained, and  the  injunction  perpetuated.  De- 
fendants appeal. 

W.  P.  D.  Bush,  M.  0.  atoinford.  and  La- 
etui  Desha,  Jr.,  tor  appellants.  /.  T.  atmon, 
for  appellees. 

Pktob,  J.  In  the  absence  of  any  other 
order  apparent  from  the  record  than  the  one 
submitting  the  cause,  we  must  conclude  that 
the  submission  was  on  the  demurrer  to  the 
answer,  and  for  no  other  purpose.  The  or- 
der reads:  "Came  the  plaintiffs  by  attorney 
and  demurred  to  the  defendants'  answer,  and 
the  cause  is  submitted."  The  answer  had 
been  filed  at  that  term  of  the  court,  and  the 
statements  of  the  answer  should  have  been 
taken  as  true  if  submitted  in  chief;  and  while 
the  appellants,  if  prejudiced  by  the  judgment, 
should  have  moved  to  set  it  aside,  and  their 
failure  to  do  so  is  persuasive  that  the  submis- 
sion was  in  chief,  still  we  are  not  inclined  to 
adjudge  that  the  answer  presented  no  defense 
to  the  action.  It  is  averred  that  the  trustees 
of  the  town  of  Cyntbiana  removed  the  racks 
from  the  one  square  to  the  other,  or  from  the 
east  side  of  the  public  square  to  the  north, 
south,  and  west  sides,  and  that  after  this  re- 
moval "the  board  of  council  men  gave  the 
county  court  permission  to  erect  a  hitching 
rack  on  the  south  and  north  sides  of  the  put> 
lie  square, "  which  is  the  nuisance  complained 
of.     Wtiile  the  manner  in  which  this  permit 
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was  given  is  not  alibied,  still  tlie  averment 
is  made  that  the  council  authorized  the  erec- 
tion of  the  ractcs;  and,  this  fact  beiuji  admit- 
ted by  the  demurrer,  there  was  a  defense  to 
the  action,  unless  the  fact  of  the  construction 
of  these  racks  at  the  places  mentioned  creat- 
ed a  nuisance  as  a  matter  of  law,  and  this  we 
cannot  adjudge.  White  the  answer  was  not 
in  time,  still  the  defendants  were  not  placed 
on  terms  as  to  its  filing;  and,  the  defense  be- 
ing made  without  objection,  the  averments 
of  the  petition  stood  denied,  without  proof  to 
sustain  them.  The  judgment  is  reversed  and 
remanded,  with  directions  to  allow  the  de- 
fense to  make  more  specific  the  manner  in 
which  the  permit  was  granted  by  the  trustees 
to  the  county  court  to  erect  these  racks,  and 
time  then  given  to  reply,  with  furtlier  time 
to  take  proof  after  the  issues  are  made  up. 


Gbeenwade  v.  Commonwealth. 
iCourt  of  Appeals  of  KentuOey.    Sept.  26, 1889. ) 

CBIUnrAI.  Li.W— CONRBSIONB. 

CMm.  Code  Ky.  }  240,  provides  that  a  "oon- 
feasloD  of  a  defendant,  unless  made  In  open  court, 
will  not  warrant  a  conviction,  unless  accompanied 
with  other  proof  that  such  an  offense  was  commit- 
ted. "  Defendant  confessed  out  of  court  to  having 
stolen  a  horse,  and  stated  where  it  might  be  found. 
Held,  that  evidence  that  the  owner  bad  been 
deprived  of  his  property,  together  with  the  con- 
fession and  the  findSng  of  the  horse  at  the  place 
designated,  authorized  a  conviction. 

Appeal  from  circuit  court,  Montgomery 
county;  J.  H.  Hazelbiqg,  Special  Judge. 

"Not  to  be  ofificially  reported." 

Conviction  on  an  indictment  against  Floyd 
Greenwade  for  horse-stealing.  Defendant 
appeals.  The  section  of  the  Criminal  Code 
of  Kentucky  (section  240)  on  which  defend- 
ant relies  is  as  follows:  "A  confession  of  a 
defendant,  unless  made  in  open  court,  will 
not  warrant  a  conviction,  unless  accompa- 
nied with  other  proof  that  such  an  offense 
was  committed." 

H.  Clay  MoKee,  for  appellant.  P.  W.  Har- 
din, Atty.  Oen.,  for  the  Commonwealth. 

Fbtob,  J.  We  understand  from  the  facts 
of  this  case  that  the  horse  of  Stephens  had 
been  stolen, — taken  from  his  stable  in  Mont- 
gomery county;  and  the  accused,  on  being 
nnjested,  confessed  that  he  was  the  wrong- 
doer, and  told  the  owner  that  he  had  left 
liis  horse  in  the  county  of  Fayette.  The 
property  was  reclaimed  in  the  county  to 
which  the  accused  had  taken  it.  It  is  urged 
that  under  section  240  of  the  Code  a  confes- 
sion will  not  authorize  a  conviction,  unless 
there  is  other  proof  showing  that  such  an  of- 
fense had  been  committed.  That  the  horse 
was  taken  from  the  possession  of  the  owner 
by  some  one  is  proven;  and  the  confession  by 
the  accused  that  he  was  the  guilty  party,  and 
the  horse  found  where  he  said  he  had  taken 
it,  mi^es  the  offense  complete.  If  there  had 
l>eMi  no  evidence  showing  that  the  owner 
had  been  deprived  of  his  property,  then  the 
confession  would  not  have  authorized  a  con- 
viction.   Judgment  af&rmed. 


HATWOOD  «.  GOMUOirWEAI.TH. 
(Court  vf  Appeals  of  KenbuOeu.    Ootk  1, 1889.) 

COKTIHCANCS. 

An  afBdavlt  for  a  oontinaanoe  on  account  of 
absent  witnesses,  which  states  that  it  could  be 
shown  that  at  the  time  of  the  alleged  larceny  the 
stolen  property  was  owned  by  one  M.,  and  after- 
wards that  It  was  the  property  of  one  W.,  who 
hired  defendant  to  take  it  to  a  city  to  sell,  is  so  con- 
tradictory and  unreasonable  that  the  continuaooa 
shoald  be  denied. 

Appeal  from  circuit  court,  Boyd  county; 
John  M.  Rioe,  Judge. 

"Not  to  be  officially  reported." 

F.  H.  Bmning.  for  appellant.  P.  W.  Har- 
din, Atty.  Gen.,  for  the  Commonwealth. 

Lewis,  J.  The  charge  in  the  indictment 
against  appellant  is  grand  larceny,  committed 
by  feloniously  stealing  a  cow,  the  personal 
property  of  Boon  Frily,  of  greater  value  than 
$10.  In  view  of  the  fact  tliat  the  indictment 
was  returned,  and  the  case  called  for  trial, 
within  less  than  one  month  after  the  time  the 
alleged  offense  was  committed,  and  the  ac- 
cusal had  t>een  deprived  of  a  reasonable  op- 
portunity to  prepare  his  defense  on  account 
of  being  confined  in  jail,  the  application  for 
a  continuance  should  have  been  sustained,  if 
the  grounds  he  undertook  to  set  out  in  bis 
affidavit  had  been  sufficient;  but  if  the  ab- 
sent witnesses  had  been  present,  and  made 
the  statements  the  accused  alleged  they  would 
make,  they  would  not  have  availed  as  a  de- 
fense. He  stated  in  his  affidavit  he  could 
prove  by  Morarity  the  cow  was  at  the  time 
of  the  alleged  larceny  his  (Molarity's)  prop- 
erty ;  yet  in  another  part  of  his  affidavit  he 
stated  the  cow  was  the  property  of  one  Webb, 
and  he  was  hired  by  Webb  to  take  the  cow 
to  the  city  of  Ashland,  and  sell  her,  for  which 
Webb  was  to  pay  him  the  sum  of  five  dollars. 
It  could  not  be  true  the  cow  was  the  property 
of  both  Morarity  and  Webb;  and  a  fatal  de- 
fect in  the  affidavit  is  that,  although  he 
swears  each  of  them  would  state  the  cow  was 
his,  which  could  not  be  the  case,  he  does  not 
swear  that  either  statement  would  be  true 
when  made.  If  the  cow  was  the  property 
of  Morarity,  still,  in  the  absence  of  any  state- 
ment, in  his  affidavit  for  a  continuance,  that 
he  was  authorized  to  take  the  cow  to  Ash- 
land, and  sell  her,  which  it  appears  he  did 
attempt  to  do  under  an  assumed  name,  that 
fact  would  not,  under  section  264,  Crim. 
Code,  have  availed;  and,  if  the  cow  was 
really  the  property  of  Webb,  he  could  and 
would  have  had  Webb  present  at  the  trial, 
for  it  was  only  about  two  and  a  half  miles 
from  the  jail  where  appellant  was  confined 
nearly  a  month  before  the  trial,  to  the  place 
where  he  says  be  got  the  cow  from  Webb, 
and  where  the  latter  resided.  It  seems  to  us 
the  affidavit  for  a  continuance  was  so  contra- 
dictory and  unreasonable  as  to  make  it  man- 
ifest appellant  had  no  good  grounds  for  fur- 
ther postponement  of  the  trial,  nor  defense 
to  the  charge.    Judgment  affirmed. 
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Ck>UUOMWXAIiTH  «.  BinrN0IJ>3. 
(Court  of  Appeal*  of  Kentucky.    Sept.  98, 1889.> 

iMTOXIOATINa  LlQnOBB — IliLBOAI,  SaLZS. 

A  Bpeoial  aot  of  Kentucky  makes  It  "unlaw- 
ful for  any  person  or  persons  to  sell  spirituous, 
vinous,  or  malt  liquors  in  any  quantity  within 
the  county  of  Fleming, "  with  certain  exceptions, 
one  of  which  applies  to  "a  regular  praotidDg  phy- 
sician, who  in  good  faith  prescribes  the  same  as 
medicine  to  his  patient "  Beld,  that  under  such 
act  it  is  lawful  for  a  druggist  in  that  oountv  to  sell 
whisky  upon  a  physician's  prescription,  to  oe  used 
as  medicine. 

Appeal  from  circuit  court,  Fleming  county; 
A.  E.  Cole,  Judge. 

"To  be  offlcially  reported." 

P.  W.  Hardin,  Atty.  Gen.,  J.  H.  Powers, 
and  Cochran  <t  Smi,  for  the  Commonwealth. 
Wadstoorth  &  Bon,  for  appellee, 

Prtor,  J.  The  appellee,  John  J.  Rey- 
nolds, was  indicted  in  the  Fleming  circuit 
court,  under  an  act  of  the  legislature  entitled 
"An  act  to  prohibit  the  sale  of  vinous,  spirit- 
uous, and  malt  liquors  in  Fleming  county, 
with  certain  penalties  annexed,"  etc.  The 
sale  of  the  whisky  Is  conceded,  and  the  de- 
fense maintained  on  the  ground  that  at  the 
time  the  defendant  was  s  pharmacist  and 
druggist  residing  in  Flemingsburg,  and  sold 
the  pint  of  whislcy  on  the  prescription  of  a 
regular  practicing  physician,  to  be  used  as  a 
medicine  by  the  wife  of  one  Hail,  who  was 
then  siclc  in  bed,  and  required  the  liquor  as 
a  medicine.  It  was  sold  in  good  faith,  and 
with  no  purpose  to  violate  the  law.  Such 
are  the  facts  of  the  case.  A  verdict  having 
been  rendered  for  the  appellee,  the  common* 
wealth  is  prosecuting  this  appeal,  insisting 
that  a  bonaflde  druggist,  under  the  provis- 
ions of  this  special  act,  has  no  right  to  sell 
whisky  as  a  medicine  on  the  prescription  of 
a  regular  practicing  physician .  On  the  otiier 
hand,  it  is  argued  that  if  such  is  the  con- 
struction to  l>e  given  the  act  it  is  unconstitu- 
tional. We  deem  it  unnecessary  to  discuss 
the  constitutional  question,  as  the  legislature 
may  as  well  prohibit  the  sale  of  whisky  by  a 
druggist  as  by  a  grocer  or  merchant;  but  the 
important  inquiry  arises:  Is  the  prohibition 
of  such  a  sale  within  the  spirit  and  meaning 
of  the  act  in  question?  If  we  follow  the  let- 
ter of  the  act,  this  question  might  be  an- 
swered in  the  affirmative;  but,  when  looking 
to  the  legislative  intent,  there  is  little  diffi- 
culty in  determining  the  point  raised.  That 
which  is  within  the  letter  of  a  statute,  but 
not  within  the  intention  of  the  law-maker, 
should  be  excluded  when  we  come  to  construe 
the  law.  We  have  a  statute  prohibiting  any 
one  from  selling  or  giving  vinous  or  spiritu- 
ous liquors  to  an  infant,  and  Imposing  a  pen- 
alty for  its  violation.  It  will  not  be  con- 
tended that  the  giving  of  wine  to  an  infant 
for  sacramental  purposes,  or  by  a  physician 
as  a  medicine,  when  done  lu  good  faith, 
would  be  a  violation  of  that  statute,  or  that 
sach  was  the  l^slative  intent.  The  special 
act  under  consUeration  makes  it  unlawful 
for  any  person  or  persons  to  sell,  barter,  give. 


loan,  or  traffic  in  spirituous,  vinous,  or  malt 
liquors  In  any  quantity  within  the  county  of 
Fleming,  with  certain  exceptions.  One  of 
the  exceptions  applies  "to  a  regular,  resident 
practicing  physician,  who  in  good  faith  pre- 
scribes the  same  as  a  medicine  to  his  patient" 
It  was  intended  by  the  plain  meaning  of  the 
act  that  liquor  should  b6  furnished  as  a  medi- 
cine  under  the  prescription  of  the  pbyaiciant 
and  whether  filled  by  the  druggist  or  by  the 
physician  is  immaterial.  The  physician  pre- 
scribes the  medicine  to  be  used,  and  the 
druggist  fills  the  prescription.  Under  the 
construction  contended  for  by  the  common- 
wealth, the  physician  must  not  only  prescribe 
tlie  medicine,  but  must  furnish  it  to  the  pa- 
tient. If  he  had  gone  to  the  druggist  and 
called  for  the  whisky,  the  husband  of  the  in- 
valid woman  paying  for  it,  it  could  still  be 
argued  that  it  was  a  sale  to  the  husband,  and 
not  the  physician;  that  the  physician  must 
pay  the  druggist,  and  the  patient  pay  the 
physician.  The  latter  has  the  right  to  pur- 
chase it  as  a  medicine;  and  when  making  a 
prescription,  and  requiring  the  patient  to  pay 
for  the  liquor,  it  is  in  effect  its  use  by  the 
physician.  It  comes  within  the  legislative 
meaning,  and  the  abuse  of  this  right  by  phy- 
sicians who  act  in  bad  faith,  and  aid  In  evad- 
ing tlie  law,  affords  no  argument  for  impos- 
ing the  penalty  in  a  case  like  this.  If  there 
had  been  no  exception  in  the  act  as  to  the 
use  of  wine  for  sacramental  purposes,  it  will 
not  be  insisted  that  the  minister  of  the  gospel 
who  pours  out  the  wine  could  be  indicted 
and  punished  for  giving  it  to  the  members  of 
bis  church.  The  settled  policy  of  the  state 
in  the  effort  to  control  the  liquor  traffic  has 
been  to  confine  the  sale  in  small  quantities 
to  druggists  and  physicians  to  be  used  as  a 
medicine;  and  the  spirit  and  intent  of  this 
statute  does  not  authorize  a  court  to  subject 
the  druggist  who  acts  in  good  faith  to  the 
penalties  of  the  law.    Judgment  affirmed. 


Collet  v.  Commonwealth. 

(Court  of  Appeals  of  Kentucky.    Sept.  28, 1889.) 

MuKDER — Evidence — Appeal — Requisites. 

1.  On  a  trial  for  murder  it  appeared  that  de- 
fendant and  his  brother  were  within  the  inclosure 
surrounding  the  dinner  tables  at  a  barbecue  under 
the  direction  of  the  deceased.  That  the  brother 
was  cursing  and  using  indecent  language;  and  de- 
ceased, having  several  times  asked  him  to  be  quiet, 
in  a  quiet  and  kindly  manner  led  him  outside  the 
Inclosure,  defendant  at  the  same  time  drawing  his 
pistol,  and  telling  him  he  should  not  take  his  broth- 
er out,  and  if  he  did  so  he  would  kill  him.  Deceased 
immediately  returned  to  the  table  opposite  defend- 
ant, stretched  out  his  arms  towards  the  latter,  and, 
calling  him  an  offensive  name,  with  an  oath  told 
h  im  in  effect  to  shoot  if  he  was  ready,  which  defend- 
ant did,  killing  deceased.  There  was  testimony 
that  deceased  after  he  Was  shot  fired  at  defend- 
ant, and  also  wounded  him  with  a  knife.  There  ex- 
isted a  grudge  between  the  parties ;  and  during  the 
evening,  after  the  shooting,  defendant  remarked 
repeatedly  that  he  had  done  what  he  came  to  the 
barbecue  to  do,  did  not  regret  it,  and,  if  it  were  to 
be  done  over,  would  do  it  again.  Held,  that  a  ver- 
dict of  manslaughter  was  authorized. 

2.  It  appears  from  such  evidence,  and  from  the 
fact  that  whatever  was  said  or  done  by  either 


Digitized  by 


Google 


Ky.) 


COLLET  V.  COMMONWEALTH. 


133 


brother  waa  In  the  presenoc  and  hearing  of  the 
other,  that  defendant  and  his  brother  were  acting 
In  concert,  and  evidence  of  the  acts  or  words  of 
either  Is  admissible  as  part  of  the  rea  fjeatce. 

3.  Under  Crim.  Code  Ky.  i  841,  providingr  that 
a  judgment  shall  not  be  reversed  for  error  in  in- 
structing or  refusing  to  instruct  the  jury,  unless 
the  bill  of  exceptions  contain  all  the  instructions 
given,  the  court  of  appeals  cannot  consider  in- 
•tructiona,  unless  they  are  made  part  of  the  record 
by  a  bill  of  exceptions. 

Appeal  from  clrcalt  court,  Calloway  county; 
C.  L.  Randlb,  Judge. 

"Not  to  be  offlcialJy  reported." 

/.  G.  Gilbert,  Campbell  <t  Coleman,  G.  A. 
C  Holt  dt  Son,  and  Wm.  Reed,  for  appellant. 
P.  W.  Hardin,  Atly.  Gen.,  for  the  Common* 
wealth. 

RoLT,  J.  The  killing  of  John  Dores  by 
the  appellant,  Frank  Colley.  was  witnessed 
by  many  persons.  It  was  at  a  public  gather- 
tog,  and,  as  might  therefore  be  expected,  the 
testimony  is  somewhat  conflicting  as  to  the 
eircnmstances  of  It.  It  is  substantially 
shown,  however,  that  the  appellant  and  his 
brother,  William  Colley,  were  at  a  barbecue 
gotten  up  by  and  under  the  control  of  Dores 
and  two  other  persons.  The  dinner  tables 
were  inclosed  by  a  wire,  and  the  two  broth- 
ers had  gone  within  it  to  get  their  dinner. 
Dores  was  also  there.  William  Colley  was 
drinking,  quarrelsome,  and  abusive.  He 
was  not  only  cursing,  but  using  indecent 
language.  Women  as  well  as  men  were  pres- 
ent. Dores  went  to  him  in  a  kind  manner 
several  times,  and  asked  him  to  be  quiet,  and 
he  as  often  promised  to  do  so.  Failing  to 
comply,  however,  Dores  at  last  told  him  he 
must  go  oatside  of  the  table  inclosure,  and 
proceeded  in  a  qniet  and  kindly  manner  to 
lead  him  out.  As  he  did  so,  however,  the 
appellant  told  him  in  substance  that  he  could 
not  take  his  brother  out,  and  if  he  did  so  he 
would  kill  him,  at  the  same  time  draw- 
ing his  pistol.  Dores  took  William  out  at 
the  entrance  through  the  wire  inclosure, 
boWkver,  and  there  left  him,  returning  at 
once  to  the  table,  and  immediately  opposite 
the  appellant.  Arriving  there  he  stretched 
out  his  hands  towards  the  appellant,  and, 
calling  him  an  offensive  name,  with  an  oath 
told  him  in  substance  to  shoot  if  he  was 
ready,  and  thereupon  appellant  did  so,  from 
the  effect  of  which  Dores  soon  after  died. 
There  is  testimony  tending  to  show  that  the 
latter,  after  he  was  shot,  also  fired  at  the  ap- 
pellant, and  also  wounded  him  with  a  knife. 
An  old  grudge  existed  between  the  parties, 
the  character  of  which  is  not  disclosed;  and 
during  the  evening  of  the  shooting  the  appel- 
lant repeatedly  said  that  be  had  done  what 
he  came  to  the  barbecue  to  do,  did  not  regret 
it,  and,  if  it  were  to  do  over,  he  would  do  it 
again.  He  has  appealed  from  a  conviction 
for  manslaughter  for  the  act. 

The  evidence  is  sufficient  to  support  the 
verdict,  and  will  not  be  further  noticed,  save 
BO  far  as  it  may  be  necessary  in  considering 
snch  legal  questions  as  we  deem  important. 

It  is  urged  that  the  lower  court  permitted 


the  introduction  of  incompetent  evidence. 
Just  as  Dores  left  William  Colley,  after  tak- 
him  outside  of  the  wire,  and  when  the  latter 
was  within  probably  10  feet  of  the  appellant, 
William  called  out:  "Shoot  the  damned  son 
of  a  bitch. "  It  is  claimed  that  it  was  error 
to  permit  this  to  be  proven  by  the  common- 
wealth, and  also  to  prove  his  boisterous  con- 
duct and  bad  language  just  prior  to  his  being 
taken  from  the  dinner  table.  We  do  not 
think  BO.  All  was  within  hearing  distance 
of  the  appellant.  He  was  present.  It  was 
all  a  part  of  the  rea  geatce  and  of  one  contin- 
ued transaction.  It  is  true,  the  statement  of 
a  by-stander  in  no  way  acting  in  concert  with 
either  of  the  parties  to  a  transaction  does  not 
constitute  a  part  of  the  res  geatce.  But  if 
what  is  said  during  the  transaction  proceed 
from  either  of  the  parties  engaged  in  it,  or 
from  one  acting  in  concert  with  them,  then 
it  is  a  part  of  it,  and  may  be  proven  to 
show  the  character  or  quality  of  the  trans- 
action. Bradshaw  v.  Com.,  10  Bush,  576. 
It  cannot  be  said,  however,  in  view  of  the 
evidence  presented,  that  the  two  brothers 
were  not  co-operating  with  each  other. 
When  the  deceased  started  to  take  William 
Colley  out,  the  appellant,  in  the  presence  and 
hearing  of  his  brother,  told  Dores  that  he 
should  not  do  so,  and  if  he  did  he  would  kill 
him,  at  the  same  time  drawing  his  pistol. 
This  he  did  just  after  witnessing  and  hearing 
the  bad  conduct  and  language  of  his  brother; 
and  the  latter,  in  almost  a  moment  after 
hearing  what  the  appellant  said  to  Dores, 
and  when  within  a  few  feet  of  them,  called 
out:  "Shoot  the  damned  son  a  bitch."  The 
brothers  were  certainly  acting  in  conceit; 
they  were  participants  in  fact  and  in  law  in  the 
transaction;  and  it  was  therefore  competent 
for  the  state  to  prove  their  conduct,  or  what 
either  of  them  said  while  it  was  in  progress. 
We  cannot  consider  the  instructions  which 
it  is  claimed  were  given  and  refused,  because 
they  are  not  made  a  part  of  the  record  by  a 
bill  of  exceptions.  They  are  not  even  spoken 
of  in  it  in  any  way.  It  is  true,  tjiere  is  an 
order  copied  in  the  record  which  recites  that 
"the  court  gave  instructions  NrtS.  1,  2,  3,  4, 
and  5  to  the  jury.  To  the  givi?ig  of  instruc- 
tions 1, 2, 4.  and  5  the  defendant,  by  attorney, 
excepted.  The  court,  at  the  instance  of  the 
defendant,  gave  instruction  No.  6,  to  the 
giving  of  which  the  attorney  tor  the  com- 
monwealth efxcepted.  The  defendant,  by  at- 
torney, offered  instructions  A,  B,  C,  D,  and 
E,  which  were  refused  by  the  court,  to  which 
the  defendant  excepted.  The  defendant 
moved  the  court  to  instruct  the  jury  as  to  the 
whole  law  of  the  case,  but  the  court  refused 
to  further  instruct,  to  which  the  defendant 
excepted."  The  clerk  then  copies  what  he 
by  a  note  says  were  the  instructions  given 
and  refused.  It  is  not  necessary  that  it  shall 
be  expressly  stated  in  a  bill  of  exceptions  that 
no  other  instructions  were  given  or  refused 
than  those  named  in  it.  This  is  not 'essen- 
tial to  make  the  bill  complete.  If  it  purports 
to  give  those  asked  by  the  one  party,  and 
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then  those  asked  by  the  other  party,  and 
those  given,  then  it  should,  in  the  interest  of 
justice,  be  presumed  that  the  bill  contains  all 
that  were  given  or  asked,  unless  it  appear 
affirmatively  otherwise.  Section  341  of  the 
Criminal  Code,  however,  provides:  "A  judg- 
ment shall  nut  be  reversed  for  an  error  of  the 
court  in  instructing  or  refusing  to  instruct 
the  jury,  unless  the  bill  of  exceptions  contain 
all  the  instructions  given  by  the  court  to  the 
jury,  and  unless  it  shall  thereupon  appear 
that  the  law  applicable  to  the  case  was  not 
correctly  and  fairly  given  to  the  jury."  The 
statute  has  in  express  terms  provided  how  it 
shall  be  shown  to  this  court  what  instruc- 
tions were  given.  The  legislature  has  seen 
dt  to  say  in  what  way  they  shall  be  identified. 
That  this  shall  be  done  in  some  certain  way 
Is  of  course  highly  necessary,  and,  a  mode 
having  been  expressly  pointed  out  and  pro- 
vided by  the  law-making  power,  it  roust  be 
followed,  or  they  cannot  be  considered  by 
this  court.  Mitchell  v.  Com.,  78  Ky.  204; 
Garrott  v.  Batliff,  83  Ky,  384.  Perceiving 
no  reversible  error  after  a  consideration  of 
all  the  objections  presented  by  the  appellant, 
the  judgment  is  affirmed. 


Christian  Countt  Cottkt  ».  Smith  et  al. 
(Cotirt  of  AppeaU  of  Kentucky.  June  81, 1889.)' 
Taxation— MuNioiPAi.  Aid  to  Rahaoads— Eleo- 

TIOS. 

1.  Act  Ky.  March  17, 1870,  prohibits  more  than 
one  question  for  taxation  to  oe  submitted  to  the 
voters  at  any  one  election,  and  declares  that,  if 
more  than  one  snch  question  is  voted  upon  at  any 
one  election,  such  tax  shall  be  null  and  void.  BelcL 
that  an  election  upon  subscriptions  to  the  capital 
stock  of  two  different  railroad  companies,  held  at 
the  same  time,  was  null  and  void. 

a.  Said  act  is  not  repealed  by  Gen.  St.  Ky. 
art.  17,  c.  88,  S  8,  providiuK  for  the  manner  in  which 
a  proposition  to  take  stock  in  a  company  is  to  be 
submitted,  as  such  statute,  by  its  terms,  has  no 
retrospective  operation. 

8.  The  election  on  the  subscription  to  one  of 
the  roads  being  void,  does  not  viuidate  the  sub- 
scription to  the  other. 

Appeal  from  circuit  court.  Christian  coun- 
ty- 

"Not  to  be  officially  reported." 

Landes  &  Clark,  Hunter  Wood,  Arthur 
Carey,  (E.  P.  Campbell,  of  counsel,)  for  ap- 
pellant. John  Feland  and  Joneph  McCar- 
roU,  for  appellees. 

Pryor,  J.  The  issue  made  in  this  casein- 
Tolves  the  validity  of  a  subscription  made  by 
the  county  of  Christian  of  82U0,000  to  the 
capital  stock  of  the  Ohio  Valley  Riiilway 
Company.  By  its  act  of  incorporation,  the 
question  of  subscription  was  submitted  to  the 
popular  vote;  the  day  on  which  the  vote  was 
taken  being  the  10th  of  November,  1888. 
The  proposition  was  favored  by  a  majority ; 
and  the  tax-payers  who  have  filed  this  peti- 
tion, regarding  the  election  under  the  charter 
as  nuU  and  void,  asked  for  an  injunction  re- 


1  Publication  delayed  by  failure  to  receive  copy 
of  opinion. 


straining  the  county  judge,  or  those  author- 
ized to  do  so,  from  issuing  the  bonds  of  the 
county,  and  applying  the  proceeds  to  the  pay- 
ment of  the  stock  subscription.  The  chan- 
cellor, upon  the  final  hearing,  perpetuated 
the  injunction,  from  which  this  appeal  Is 
prosecuted.  This  vote  was  ordered  to  be 
taken  by  the  county  judge  without  having 
the  justices  of  the  peace  associated  with  him; 
and,  the  act  being  mandatory  in  its  character, 
the  judge,  having  no  dfacretion  on  the  sub- 
ject, properly  submitted  the  question  to  the 
popular  vote,  ns  was  held  by  this  court  in  the 
case  of  Railroad  Co.  v.  County  Court,  re- 
ported in  10  Bush,  604;  and,  if  no  other  ob- 
jection is  available  to  the  proceedings,  the 
judgment  below  cannot  be  sustained.  It  ap- 
pesirs  that  on  the  17th  of  October,  1888,  the 
county  judge,  and  the  magistrates  assembled 
with  him,  submitted  a  like  proposition  in 
favor  of  the  Cairo  &  Tennessee  liiver  Rail- 
road Company  to  the  popular  vote,  and  by  the 
orders  of  the  county  court  the  vote  on  each 
proposition  was  taken  on  the  10th  of  Novem- 
ber following,  the  same  day,  and  a  subscrip- 
tion of  8200,000  voted  to  each  road.  There 
was  only  one  election,  and  two  propositiona 
voted  for  at  the  same  time,  and  on  the  same 
day,  and  at  the  same  election.  It  is  therefore 
maintained  by  the  appellees,  and  so  adjudged 
by  the  'court  below,  that  the  election  was 
void  by  reason  of  the  act  entitled  "An  act  in 
relation  to  submitting  questions  of  taxation  to 
the  vote  of  the  people."  Tliat act  reads:  (I) 
"That  it  shall  be  unlawful  for  any  county 
judge,  county  court  police  judge,  justice  of 
the  peace,  or  any  incorporated  company  in 
this  commonwealth,  to  submit  more  than  one 
question  for  taxation,  direct  or  indirect,  to 
the  voters  of  a  county,  city,  or  town,  or  part 
thereof,  at  any  one  election  held  therein." 
By  a  subsequent  section,  any  tax  or  subscrip- 
tion at  which  more  than  one  such  question 
was  voted  upon  shall  be  null  and  void.  The 
act  was  approved  March  17,  1870.  There 
can  be  no  doubt  as  to  the  proper  construltion 
and  meaning  of  this  act;  and  there  being  two 
questions  of  taxation  voted  on  at  the  same 
election,  and  on  the  same  day,  the  entire  pro- 
ceeding by  which  the  popular  vote  was  ascer- 
tained is  void,  and  the  rights  of  the  parties 
exist  as  if  no  such  submission  had  been  made. 
The  purpose  of  the  act  was  to  prevent  a  com- 
bination of  influences  upon  the  popular  senti- 
ment causing  the  im^iosition  of  such  bui> 
dens,  by  the  exchange  of  votes  for  benefits  to 
be  received;  in  other  words,  "I  will  vote 
for  your  proposition  if  you  will  vote  for 
mine. "  With  such  influences,  con  nected  with 
others  that  powerful  corporations  ordinarily 
bring  to  bear  in  such  contests,  there  is  but 
little  difficulty  in  creating  a  public  sentiment 
entirely  regardless  of  the  rights  of  those  who 
have  to  discharge  these  heavy  burdens;  and 
an  election  cannot  be  said  to  express  fairly 
public  sentiment  when  held  under  such  cir- 
cumstances. 

It  is  insisted  by  counsel  for  the  appellant 
that  the  act  of  March  17,  1870,  was  repealed 
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by  the  act  adopting  the  Oeneral  Statutes;  and 
the  case  of  Broaddus'  Devisees  v.  Broaddus' 
Heirs,  reported  in  10  Bush,  299,  is  relied  on 
as  settling  the  qaestion.  That  case  has  not 
been  deputed  from  since  Its  delivery,  and  to 
hold  otherwise  would  plaee  our  statute  laws 
in  such  confusion  that  no  Judge  or  lawyer 
could  well  determine  what  statutes  are  really 
in  force.  In  that  case  it  was  said:  "The 
General  Statutes  must  be  regarded  as  con- 
taining a  complete  system  of  laws,  and  in  so 
far  as  it  considers  and  treats  of  any  general 
law  it  must  be  considered  as  all  the  law  indi- 
cated by  the  title,  and,  if  defective,  the  legis- 
lature can  alone  apply  the  remedy."  It  is 
said  that  the  subject-matter  of  this  contro- 
versy is  found  in  a  provision  of  the  General 
Statutes,  under  the  title  of  "Courts,"  section 
2,  art.  17,  g.  28.  That  section  is:  "If,  un- 
der the  provisions  of  any  law  hereafter 
enacted,  it  is  required  of  the  county  court  to 
submit  to  the  qnalifled  voters  of  the  county 
*  *  *  the  proposition  to  take  stock  in  any 
company,"  it  sbadl  be  the  duty  of  the  county 
Judge  to  associate  the  justices  with  him,  etc. 
The  subject  of  the  statute  of  1870  "is  the 
submitting  questions  of  taxation  to  the 
popular  vote;"  and  it  may  therefore  well  be 
argued,  by  reasoning  unanswerable,  that  as 
to  those  affected  by  the  provisions  of  the  act 
found  in  the  General  Statutes  the  former 
law,  whether  of  March,  1870,  or  prior  there- 
to, stands  repealed.  But  suppose  the  enact- 
ment itaelf  provides  that  this  is  not  to  affect 
corporations  or  companies  brought  into  ex- 
istence before  the  statute  went  into  effect. 
In  that  event  the  law  applicable  to  such  cor- 
porations exists  as  it  did,  in  this  particular, 
prior  to  the  adoption  of  the  General  Statutes. 
They  do  not  repeal  such  laws.  l)ecause  the 
law  enacted  and  found  in  the  General  Statutes 
has  no  application.  The  statute  under  which 
it  is  claimed  the  act  of  March,  1870,  was  re- 
pealed has  no  retrospective  operation,  and 
applies  to  laws  thereafter  enacted,  where  the 
quesidon  of  taxation  is  to  be  submitted,  and 
not  to  corporations  where  the  power  to  sub- 
mit bad  been  given  prior  to  tlieir  adoption. 
Now,  by  what  law  are  these  previous  corpo- 
rations to  be  governed  in  this  particular? 
Kut  by  the  existing  law,  because  it  is  ex- 
pressly said  it  is  not  to  apply ;  and  although 
the  General  Statutes,  or  the  laws  embodied  in 
them,  cannot  be  held  to  be  merely  cumulative, 
when  by  an  express  enactment  the  law  chang- 
ing the  former  law  is  not  to  apply  to  laws 
creating  corporations  previously  enacted,  it 
te  in  effect  saying,  not  by  mere  implication, 
bnt  in  express  terms,  that  the  previous  law 
is  to  apply.  The  act  of  1870  is  not  repug- 
nant to  the  General  Statutes,  unless  you  at- 
tempt to  apply  it  to  legislation  subsequent  to 
their  adoption.  Suppose  the  act  incorpo- 
nting  this  railroad  company  bad  said  nothing 
about  submitting  the  question  to  the  popular 
vote  by  the  county  court,  and  there  had  been 
a  general  law,  in  existence  prior  to  the  adop- 
tion of  the  (General  Statutes,  requiring  the 
county  judge  to  submit  such  questions  where 


the  vote  was  to  be  taken,  and  the  act  of  in- 
corporation is  silent  as  to  who  shall  submit 
the  question.  Then  the  General  Statutes 
would  not  affect  this  corporation,  because 
they  look  to  future  legislation  creating  cor- 
porations, and  expressly  apply  to  such  laws 
as  hereafter  require  the  vote  to  be  taken. 
Besides,  it  is  manifest  that  the  provisions  of 
the  act  of  1870  apply  alone  to  the  submission 
of  questions  of  taxation  to  the  voters  of 
counties,  cities,  and  towns,  or  parts  thereof. 
It  ia  an  act  general  in  its  character,  but 
special  in  its  application,  and  is  found  in 
nearly  every  railroad  charter,  but  when 
omitted  in  the  charter  can  be  resorted  to 
for  the  particular  purpose;  and  for  that  rea- 
son the  framers  of  the  General  Statutes,  re- 
garding the  act  of  1870  more  as  a  local  than 
general  law.  made  the  provision  in  reference! 
to  the  voting  on  questions  of  taxation  apply 
alone  to  future  corporations,  or  to  future 
laws  authorizing  such  a  vote.  How  often  do 
we  find  the  legislature  of  the  state,  in  order 
to  avoid  what  may  be  termed  "special  legis- 
lation," enacting  a  general  law,  and  particu- 
larly in  reference  to  corporations  that  enter 
into  and  form  part  of  the  corporate  existence. 
Xow,  when  subsequently  enacting  other  laws 
that  are  repugnant  to,  or  in  seeming  conflict 
with,  such  laws  enacted  for  a  special  pur- 
pose, if  such  laws  are  only  applicable  to  cor- 
porations thereafter  created,  is  not  that  in  ef- 
fect saying  that  the  previous  laws  as  to  ex- 
isting corporations  are  still  in  force?  Such 
legislation  does  not,  expressly  or  by  implica- 
tion, repeal  the  previous  laws  only  as  to  cor- 
porations thereafter  created. 

It  is  further  maintained  by  the  appellant 
that  as  the  subscription  to  the  Cairo  &  Ten- 
nessee Bailroad  Company  is  void,  and  the 
proceeding  ordering  the  vote  on  that  question 
being  also  void,  that  fact  in  some  way  vali- 
dates the  election  in  favor  of  the  Ohio  Val- 
ley Bailway  Company.  The  act  of  March 
17, 1870,  being  applicable  to  these  corpora- 
tions, the  wrong  intended  to  be  avoided  has 
been  committed  by  the  vote  on  the  two  prop- 
ositions at  the  same  time.  The  voters  were 
not  Informed  that  the  vote  as  to  the  one  rail- 
road was  void;  and  the  vote  in  favor  of  the 
subscription  shows  that  the  voters  were  act- 
ing in  good  faith.  There  were  two  candi- 
dates in  the  field  asking  the  people  tor  this 
money.  Both  were  elected,  and  a  donation 
made  of  $200,000  to  each  corporation.  The 
combined  infiuence  of  the  two  candidates 
and  the  friends  of  each  must  have  accent 
plished  the  result.  It  was  a  mutual  under- 
taking for  the  benefit  of  both,  and,  while  no 
two  propositions  were  submitted  by  the  one 
company,  the  proposition  by  each  company  to 
tax  the  people  of  Christian  was  a  palpable 
violation  of  the  provisions  of  the  act  of  1870, 
and  the  result  is  no  fair  index  to  public  sen- 
timent on  the  subject.  While  public  pol- 
icy would  dictate  that  burdens  should  not 
be  imposed  under  such  circumstances,  such  a 
I  question  being  more  properly  addressed  to  a 
'legislative  than  a  judicial  tribunal,  we  are 
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not  disposed  to  base  the  opinion  on  this  idea, 
becanse  the  act  of  1870  shows  the  policy  of 
the  state  with  reference  to  these  corporations, 
and  by  that  act  this  court  is  to  be  governed. 
The  judgment  of  the  chancellor,  for  the  rea- 
sons indicated!  is  affirmed. 


Saitdurson  v,  Couhonwealtb. 
(Court  of  Appeals  of  KaUucku.    Sept  26, 1889.) 
IiAKOBNT  —  Indictment  —  Etidbnob  —  Instruc- 
tions. 

1.  A  count  in  an  indictment  for  larceny,  which 
charges  that  defendant  was  an  accessory  before 
the  fact, — that  is,  that  he  procured  certain  others 
to  commit  the  larceny  for  his  benefit, — is  not  preju- 
dicial to  defendant,  as  such  charge  Is  embraced  in 
a  count  for  larceny. 

2.  In  Kentucky  a  count  for  receiving  stolen 
goods  may  be  joined  with  a  count  for  larceny. 

8.  Where  one  partner,  without  his  copartner's 
knowledge,  receives  stolen  goods,  knowing  them 
to  be  btolen,  and  his  copartner,  afterwards  learning 
of  the  theft,  takes  charge  of  the  stolen  goods,  both 
are  guUty  of  receiving  stolen  goods. 

4.  An  instruction  that  if  the  person  who  stole 
the  property  placed  it  in  defendant's  house  for 
him,  ana  defendant  knowing  it  to  be  stolen,  and 
placed  there  for  him,  took  control  of  it  to  fraudu- 
lently deprive  the  owner  of  his  property,  this  was 
in  law  a  felonious  receiving  of  the  property,  Is 
correct. 

5.  Where  it  appears  that  defendant  paid  awit- 
ness  for  the  commonwealth  to  leave  the  county, 
and  also  paid  half  of  a  sum  afterwards  demanded 
by  the  witness  in  a  letter  to  defendant's  partner, 
who  was  also  concerned  in  receiving  the  stolen 
property,  the  letter  is  admissible  to  show  why  the 
money  was  advanced. 

Appeal  from  circuit  court,  Graves  county; 
C.  L.  Randle,  Judge. 

"Not  to  be  officially  reported." 

W.  J.  Sanderson,  jointly  witli  another,  was 
indicted  for  grand  larceny.  He  was  con- 
Ticted,  and  appeals. 

D.  G.  Park  and  Jaa.  Campbell,  for  appel- 
lant. P.  W.  Hardin,  Atty.  Gen.,  for  the 
Commonwealth. 

Pbtob.  J.  The  accused,  Sanderson,  and 
one  Brisendine  were  Indicted  in  the  Graves 
circuit  court  for  grand  larceuy,  the  charge 
being  a  felonious  taking  of  one  hogshead  of 
tobacco,  the  property  of  Matthews  &  Son. 
There  was  a  demurrer  to  the  indictment' as  a 
whole,  and  also  a  demurrer  to  each  count  in 
the  indictment,  and  the  demurrers  were  over- 
ruled. It  is  not  necessary  to  allude  to  the 
demurrer  filed  to  tlie  entire  pleading,  as  it  is 
in  the  usual  form  for  grand  larceny,  and  the 
defense  was  properly  required  to  plead  to  it. 
It  is  insisted  that  the  second  count  was  de- 
fective, because  it  charged  that  the  accused 
was,  as  is  alleged,  an  accessory  l)efore  the 
fact;  that  is,  that  be  advised  and  procured 
two  others  named  in  the  indictment  to  com- 
mit the  larceny  complained  of.  Wliile  this 
count  may  be  defective,  it  was  evidently  in- 
tended by  tlie  pleader  to  present  the  case 
where  the  parties  actually  taking  the  prop- 
erty were  advised  and  procured  to  take  it  for 
the  benefit  oC  the  accused  and  his  partner, 
and  if  they  did  commit  the  larceny,  and  de- 
liver the  property  to  the  accused  under  such 


an  arrangement,  accused  was  as  much  gaUty 
of  larceny  as  the  parties  who  took  it  from  the 
warehouse.  The  first  count  for  grand  lar- 
ceny embraced  the  charge  in  the  second 
count,  if  the  facts  alleged  have  been  estab- 
lished, and  the  failure  to  sustain  the  demur- 
rer to  the  second  count  in  no  wise  prejudiced 
the  accused.  It  was  in  fact  a  statement  only 
of  how  the  larceny  was  committed.  The 
third  count  in  the  indictment  is  for  receiving 
stolen  property  knowing  it  to  have  been 
stolen,  and  was  properly  held  good  on  demur- 
rer. It  may  be  joined  with  an  indictment 
for  larceny,  as  is  expressly  provided  by  the 
Code.  The  testimony  in  this  case  conduces 
to  show  that  Wilkerson  and  JSngland  took 
the  hogshead  of  tobacco  at  the  procurement 
of  Brisendine,  the  partner  of  Sanderson. 
That  the  two  were  partners  in  handling  this 
product,  and  the  tobacco  of  Matthews  found 
its  way  into  their  possession,  is  a  fact  clearly 
established.  Counsel  for  Sanderson  main- 
tains that,  as  tbe  proof  shows  Brisendine  re- 
ceived the  stolen  property,  the  fact  that  San- 
derson, who  was  his  partner,  afterwards  took 
charge  of  it,  knowing  it  to  have  been  stolen, 
does  not  constitute  guilt  on  the  part  of  San- 
derson. We  cannot  concur  in  such  a  conclu- 
sion. These  men  were  partners,  and,  as- 
suming that  Sanderson  had  no  knowledge  of 
the  original  taking  by  Wilkerson  and  England, 
but  that  bis  partner,  Brisendine,  received 
tbe  property  from  them  knowing  it  to  have 
been  stolen,  and  Sanderson,  with  a  full 
knowledge  of  that  fact,  assumed  control  of 
the  stolen  property  with  a  view  of  depriving 
the  owner  of  its  use,  it  is  plain  that  both 
would  be  guilty  of  receiving  the  stolen  goods, 
and  a  conviction  must  necessarily  follow. 

The  argument  of  counsel  is  that^asthe  in- 
dictment alleges  a  joint  reception  of  the 
stolen  goods,  and  the  proof  showing  the  to- 
bacco to  have  been  first  received  by  Brisen- 
dine and  then  by  Sanderson,  it  is  such  a  vari- 
ance between  the  charge  and  the  testimony 
as  defeats  the  prosecution.  While  one  part- 
ner cannot  commit  crime  for  which  his  co- 
partner, who  is  innocent,  can  be  held  crim- 
inally responsible, we  cannot  well  seewhy  one 
partner  may  not  be  guilty  of  receiving  stolen 
goods  wliere  his  copartner  has  first  received 
them  with  a  guilty  knowledge,  and  then  they 
are  controlled  and  used  by  both  with  the 
guilty  design  and  purpose  on  the  part  of  both 
to  deprive  the  owner  of  his  property.  Nor 
do  we  think  the  fact  of  their  l>eing  partners 
determines  the  legal  question;  for,  if  not 
partners,  the  use  and  appropriation  of  the 
goods  by  Sanderson  with  a  knowledge  that 
Brisendine  had  pnrcliased  them  knowing 
them  to  have  been  stolen,  and  the  fact  of  the 
theft,  also  known  to  Sanderson,  would  have 
made  the  latter  guilty  under  the  third  count. 

While  there  may  not  be  sufficient  testi- 
mony in  the  record  to  convict  Sanderson  of 
the  larceny,  the  evidence  in  relation  to  bis 
guilty  knowledge  after  the  tobacco  was  de- 
livered to  his  partner  is  very  conclusive,  and 
the  instructions  on  that  brauch  of  the  case 
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are  unobjectionable.  Inatrnction  No.  3 
of  which  oounsel  complain,  was  properly 
given.  By  that  instruction  the  jury  was 
told  that  if  Wilkerson  and  England  commit- 
t«d  the  larceny,  and  placed  the  tobacco  in  the 
house  of  the  defendant  and  Brisendine  for 
them,  and  the  defendant,  knowing  it  to  be 
stolen  property,  and  placed  there  for  them, 
did  take  control  of  it  to  fraudulently  deprive 
the  owner  of  his  property,  in  law  this  was  a 
felonious  receiving  of  the  tobacco,  etc. 

We  think,  on  the  facts  of  this  case.  It  was 
proper  that  the  Jury  should  have  been  en- 
lightened .  as  to  what  constituted  guilty 
knowledge,  and  by  this  instruction  the  jury 
had  to  brieve  that  the  tobacco  was  stolen  and 
placed  in  the  warehouse  of  defendant  for 
them,  and  the  defendant,  knowing  it  was 
stolen  and  placed  there  for  them,  (the  part- 
ners, )  took  charge  of  it  for  the  purpose  of  de- 
priving the  owner  of  his  property.  It  was 
as  ftivorable  to  defendant  as  it  should  have 
been,  and  afforded  the  jury  every  opportu- 
nity to  acquit  the  accused  if  they  disbelieved 
the  testimony  of  the  witnesses  for  the  prose- 
cution. While  the  defendant  protests  his  in- 
nocence, it  is  shown  that  he  paid  the  com- 
monwealth's witness  to  leave  the  county,  and 
contributed  means  after  be  left  in  order  to 
keep  blm  from  testifying.  The  letters  of  the 
witness  to  Brisendine  showed  the  demand  of 
the  witness  for  more  money,  a  part  of  which 
was  furnished  by  the  defendant,  and,  being 
connected  with  the  removal  of  the  witness, 
the  letters  to  Brisendine  were  competent  to 
show  the  action  and  conduct  of  both  partners 
with  reference  to  the  pending  prosecution. 
They  had  paid  the  witness  $50  to  leave,  and 
when  gone  the  witness  demanded  more  mon- 
ey in  this  letter  to  Brisendine,  and  the  ac- 
cused gave  one-half  of  the  amount  demanded, 
and  the  letter  was  permitted  to  be  read  to 
show  why  the  money  was  advanced. 

The  statements  made  by  Sanderson  before 
the  grand  jury  were  competent;,  at  least  we 
see  no  reason  for  excluding  them.  They  had 
reference  to  these  transactions,  and  in  his 
statement  was  no  confession  of  guilt.  There 
are  other  exceptions  taken  to  testimony  that 
could  not  have  prejudiced  the  accused. 

The  instructions  asked  by  the  defense  were 
properly  rejected,  because  they  were  all 
baaed  on  the  idea  that,  if  Brisendine  received 
the  stolen  goods  without  the  knowledge  of 
Sanderson,  the  latter  is  not  guilty  if  he  after- 
wards appropriated  them  witli  a  like  guilty 
knowledge,  and,  further,  when  the  charge  is 
made  against  two,  one  may  be  convicted,  but 
both  cannot,  unless  the  receiving  was  joint. 
This  seems  to  have  been  the  common-law 
rule  as  laid  down  by  Wharton  and  Bishop. 
This  rule,  however,  was  changed  by  the 
English  statute,  and  as  said  in  the  Crown 
Gases,  in  the  case  of  Queen  v.  Reardon,  L. 
B.  1  Cr.  Cas.  31,  for  the  purpose  of  remov- 
ing certain  technical  objections  that  at  the 
time  prevailed. 

We  think  it  absurd  to  hold  that  on  a  joint 
indictment  against  A.  and  B.  for  receiving 


stolen  property,  upon  proof  that  A.  received 
the  goods  with  a  guilty  knowledge,  and  then 
let  B.  have  them  with  the  same  guilty  know- 
ledge, only  one  can  be  convicted. 

We  are  not  disposed  to  follow  such  a  tech- 
nical rule;  and  here  the  purchasing  of  Mat- 
thews' tobacco  from  the  thief  by  Brisendine 
with  a  full  knowledge  of  the  theft,  and  its 
appropriation  and  use  by  Sanderson  and 
Brisendine  jointly,  with  the  fraudulent  pur- 
pose of  depriving  Matthews  of  his  property, 
both  knowing  it  was  stolen,  makes  the  of- 
fense compl^;  and,  being  found  in  the 
joint  possession  of  the  parties,  this  court  will 
not  inquire  whether  the  one  received  the 
property  in  the  first  instance  without  the 
guilty  knowledge  of  the  other.  They  ate 
both  equally  guilty.  Queen  v.  Reardon,  L. 
B.  1  Cr.  Cas.  32.    Judgment  aflSrmed. 


MULLINS   0.  C!OMUOirWSAI.TH. 

(Court  of  Appeals  of  Kentucku-    Sept.  86, 188B.) 

LaBOSNT — EVISBHCT. 

Evidence  that  the  whisky  charged  In  the 
indictment  to  have  been  stolen  was  found  near  de- 
fendant's house;  that  It  had  been  opened  in  de- 
fendant's house;  that,  when  charged  with  the  lar- 
ceny, defendant  said  to  one  B.,  from  whom  he  in- 
sisted that  he  received  tl>e  wtiisky,  "We  will  have 
to  give  it  up,"  and  that  both  went  to  the  spot 
where  It  was  concealed,  with  one  L.,  who  returned 
with  the  whisky,— is  siuBoient  to  sustain  a,  verdict 
of  guilty  of  larceny,  and  does  not  show  that  d^ 
fendant  was  only  guilty  of  receiving  stolen  goods. 

Appeal  from  circuit  court.  Laurel  county; 
BoBEBT  Boyd,  Judge. 

"Not  to  be  officially  reported." 

Joint  indictment  against  John  Mnllins  and 
one  Barrett  for  grand  larceny.  Mullins  was 
convicted,  and  appeals. 

H.  O.  EwrsoU,  for  appellant.  P.  W.  Har- 
din, Atty.  Oen.,  for  the  Commonwealth. 

Prtor,  J.  The  only  question  in  this  case 
arises  from  the  evidence,  and,  if  the  facts 
conduce  to  establish  guilt  on  the  part  of  the 
accused,  the  verdict  must  stand.  "The  ac- 
cused and  one  Barrett  were  Jointly  indicted 
for  stealing  a  keg  of  whisky  of  a  value  ex- 
ceeding $10.  The  defense  on  the  part  of  the 
accused  is  that,  if  guilty  at  all,  he  is  guilty  of 
having  received  the  whisky  from  Barrett  or 
some  other  person  after  it  was  stolen,  know- 
ing that  it  was  the  property  of  another;  and, 
as  he  was  not  indicted  for  receiving  stolen 
goods,  a  new  trial  should  have  been  granted. 
The  whisky  was  stolen  from  the  railroad  de- 
pot, and  found  secreted  near  Mullins'  resi- 
dence, and  in  fact  had  been  opened  in  his 
bouse,  and,  when  charged  with  having  the 
whisky,  Barrett  said  to  Mullins,  "We  will 
have  to  give  it  up,"  and  both  went  with  a 
man  by  the  name  of  Lee  to  the  spot  where  it 
was  secreted,  and  Lee  returned  with  the 
whisky.  There  are  other  circumstances  in 
this  case  showing  guilt  on  the  part  of  Mul- 
lins, and  the  jury,  from  the  facts,  were  au- 
thorized to  say  that  Mullins  was  guilty  of  the 
larceny,  and  not  of  receiving  the  stolen  prop- 
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erty.  That  the  indictment  alleges  the  whis- 
ky to  have  been  the  property  of  Frank  El- 
liott, when  it  belonged  to  Elliott  and  others 
jointly,  is  immaterial.  Elliott  had  an  inter- 
est in  it,  the  property  was  stolen  from  the 
custody  of  the  depot  agent,  and  the  proof  au- 
thorized the  verdict  against  the  accused. 
Judgment  aflBrmed. 


Commonwealth  e.  Jabbob. 
(Court  of  AppecUi  of  Kentucky.  Sept  96, 1889.) 
Pbbjubt— Vabiancb. 
An  Indictment  for  perjury  averred  that  de- 
fendant took  his  "corporal  oath,  and  was  then  duly 
■worn  "  In  the  mode  oommon  to  the  courts.  The 
evidence  showed  that  he  was  sworn  with  uplifted 
right  hand.  Beld,  that  the  aTerment  that  witness 
took  his  oorporal  oath  was  unnecessary,  and  that 
there  was  no  variance  between  the  indictment  and 
the  proof. 

Appeal  from  circuit  oonrt,  Taylor  county; 
W.  E.  BussELL,  Judge. 

"To  be  officially  reported." 

P.  W.  Hardin,  Atty.  Gen.,  for  the  Com- 
monwealth. 

Holt,  J.  The  averment  in  this  Indicia 
ment  for  perjury  is  that  "the  said  Bobert 
Jarboe  did  then  before  the  court  aforesaid 
take  bis  corporal  oath,  and  was  then  duly 
sworn  by  the  said  court  and  clerk  thereof, 
that  the  evidence  be,  the  said  Bobert  Jarboe, 
should  give  to  the  court  and  jury  sworn  be- 
tween the  parties  aforesaid  touching  the  mat- 
ters in  question  in  the  said  issue  should  be 
the  truth,  the  whole  truth,  and  nothing  but 
the  truth. "  Upon  the  trial  it  was  proven  by 
the  clerk,  who  administered  the  oath,  that 
the  accused  was  with  uplifted  right  hand 
sworn  by  him:  "You  do  solemnly  swear  that 
the  evidence  you  give  in  the  case  now  on 
trial  shall  be  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  so  help  jou  God ;"  to 
which  the  witness  responded  affirmatively. 
The  lower  court  held  that  this  was  not  a  cor- 
poral oath,  as  charged  in  the  indictment,  and 
at  the  conclusion  of  the  testimony  for  the 
state  instructed  the  jury  peremptorily  to  ac- 
quit the  accused,  which  they  did,  and  the 
commonweHlth  now  asks  the  ruling  of  this 
court  that  the  law  may  in  the  future  be  prop- 
erly administered. 

The  objection  that  the  oath,  as  shown  to 
have  been  taken,  was  not  a  corporal  one 
would,  if  true,  be  hypertechnical.  If  so,  yet 
there  was  no  material  variance  between  the 
averment  in  the  indictment  and  the  evidence, 
because  it  was  not  only  stated  in  it  that  the 
witness  took  his  corporal  oath,  but  that  he 
was  sworn  in  the  mode  common  to  our  courts. 
It  is  true,  the  material  averments  of  an  in- 
dictment must  be  proven  substantially  as 
charged;  but  the  reason  for  this  is  that  the 
accused  may  have  notice  and  opportunity  to 
prepare  his  defense.  When,  however,  tlie 
reason  of  a  rule  fails,  it  must  also  fail.  The 
averment  that  the  accused  took  his  corporal 
oath,  and  was  sworn  to  tell  tlie  truth,  the 
whole  truth,  and  nothing  but  the  truth,  cer- 


tainly notified  him  that  upon  the  trial  the 
commonwealth  would  attempt  to  prove  that 
he  was  sworn  to  tell  the  truth;  and  the  state* 
ment  that  he  took  "his  corporal  oath"  was 
unnecessary  and  immaterial.  The  taking  of 
a  corporal  oath,  as  anciently  understood,  was 
unnecessary  to  the  oommission  of  the  offense. 
It  was  complete  as  stated  in  the  indictment 
without  it.  If  an  indictment  for  unlawful 
shooting  merely  were  to  charge  that  it  was 
done  maliciously,  it  would  be  unnecessary  to 
prove  any  malice  to  support  the  indictment, 
because  it  is  not  necessary  to  constitute  the 
offense.  It  is  complete  without  it.  The 
charge  of  malice  would  be  merely  surplusage. 
So  was  the  charge  that  the  witness  took  his 
corporal  oath,  it  being  averred  that  he  was 
sworn  in  the  usual  form.  The  manner  of 
taking  an  oath  is  not  material,  in  the  absence 
of  express  statute.  All  authorities  agree  that 
a  witness  is  to  be  sworn  in  such  form  as  he 
considers  binding  on  his  conscience.  What 
is  termed  a  "corporal  oath"  was  anciently  ad- 
ministered by  touching  the  cloth  that  covered 
the  consecrated  elements,  or,  as  some  sup- 
pose, from  the  fact  that  the  party  taking  it 
was  required  to  lay  his  hand  upon  the  Bible; 
but  a  corporal  oath,  as  latterly  understood, 
means  merely  a  solemn  oath,  although  the 
name  is  derived  from  the  ancient  usage  just 
mentioned.  In  Jackson  v.  State,  1  Ind.  184, 
it  was  held  that  the  terms  "corporal  oath" 
and  "solemn  oath"  are  now  to  be  understood 
as  synonymous.  Wharton  says:  "The  oatb 
must  be  solemnly  administered.  *  *  * 
It  is  immaterial  in  what  form  it  is  given,  if 
the  party  at  the  time  professes  such  form  to 
Im  binding  on  his  conscience.  •  •  * 
<  Corporal  oath '  and '  solemn  oath '  are  equiv- 
alent, and  either  is  sustained  by  proof  of 
swearing  with  uplifted  hands."  2  Whart. 
Grim.  Law,  (9th  Ed.)  §  1251,  and  note.  Our 
statute  does  not  provide  any  particular  form 
of  oath.  It,  however,  plainly  recognizes  the 
view  above  taken,  and  the  modem  liberal  and 
reasonable  rule,  which  requires  that  the  mode 
of  swearing  shall  conform  to  the  conscience 
of  the  party  by  providing :  "  The  word  *  oath  * 
shall  be  construed  to  include  an  affirmation 
in  all  cases  in  which  an  affirmation  may  be 
substituted  for  nn  oath,  and  in  the  like  cases 
the  word  *  sworn '  shall  be  construed  to  in- 
elude  the  word  'affirm.'  "  Gen.  St.  c.  21,  § 
6.  If  a  witness  Is  sworn,  without  objection 
by  him,  in  the  way  usual  to  a  court,  it  should 
be  presumed  that  the  mode  conforms  to  his 
conscience.  He  may  point  out  the  form,  and, 
if  he  does,  it  must  be  followed,  and  he  may 
be  indicted  for  perjury  upon  it;  but  if  he 
fails  to  make  known  his  particular  scruples 
of  conscience,  and  is  sworn  in  the  ordinary 
and  usual  way,  he  must  be  regarded  as  mak- 
ing his  election,  and  cannot  thereafter  plead 
his  scruples  as  a  defense  to  a  charge  of  per- 
jury. 2  Phil.  Ev.  872.  The  averment  that 
the  witness  took  his  oorporal  oatb  was  un- 
necessary. The  Indictment  in  this  respect 
was  complete  without  it;  but  in  any  event  it 
'  should  be  regarded  as  meaning  merely  that 
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be  was  aolemnlj  sworn.  The  accused  bas 
been  acquitted.  He  cannot,  of  coarse,  be 
tried  again;  butitis  ordered  that  this  opinion 
be  certified  to  the  lower  court  as  the  law  of 
the  case. 


MoBES  e.  Oatuff  «t  al. 
(Court  of  Appeala  of  KentuOey.    Oct  8, 1880.) 
QunrzKO  Titlk— Adtxbsx  Foisb88ION. 
1.  An  action  to  quiet  title  by  one  out  of  posses- 
lion  will  not  lie  against  one  in  ooonpancjr  of  tite 
land  in  dispnte,  who  bos  been  asserting  bis  right 
formany  years. 

3.  Where  one  has  a  patent  to  all  unappropriated 
lands  within  a  certain  patent  boundary,  poaoession 
of  certain  detached  parcels  of  unappropriated  land, 
•eparated  from  the  land  in  disputti  by  land  already 
appropriated,  is  not  such  possession  as  would  ex- 
tend over  all  lands  unappropriated  when  the  patent 
issued. 

Appeal  from  circuit  court,  Wliitley  county. 

"Not  to  be  oflScially  reported." 

A.  Gatlitt  and  othera  sued  Elias  M.  Moses 
to  quiet  title  to  certain  land.  Judgment  for 
plaintifEs.  and  defendant  appeals. 

N.  A.  Richardson,  for  appellant.  C  W. 
Letter  and  Hargis  &  Eastin,  fur  appellees. 

Pryok,  J.  It  is  manifest  that  if  the  ap- 
pellees are  entitled  to  recover,  it  Is  by  virtue 
<rf  the  patent  to  O'Bannon,  Morgan  &  Co., 
nnder  whom  they  daim.  That  patent  was 
Issued  in  the  year  1852,  and  is  for  8,000 
acres,  described  by  metes  and  bounds,  that 
embrace  in  all  44,000  acres,  the  patent  con- 
taining this  clanse:  "Platting  out  of  the 
above  boundary  all  the  lands  previously  sur- 
veyed, estimated  at  86,000  acres."  In  the 
year  1884  the  appellant  obtained  a  patent  to 
tlie  land  in  controversy,  and  the  appellees  at- 
tempt«d  to  obtain  a  title  by  an  entry  and  pat- 
ent to  one  Gatlifl,  both  of  these  patents  l>e- 
isg  satwrdinate  to  older  entries  and  patents. 
The  appellant,  Moses,  is  claiming  50  acres  of 
land  that,  from  the  testimony,  is  included 
within  the  boundary  of  the  patent  to  O'Ban- 
non, Morgan  &  Go.  The  appellant  swears 
ttiat  be  cleared  a  part  of  this  land  SO  years 
before  he  was  called  to  testify;  that  he  paid 
the  taxes  nearly  all  the  time,  and  had  it  sur- 
veyed in  1863.  Coddell  states  that  the  defend- 
ant deadened  timber  on  this  land  30  years  ago, 
and  a  part  of  the  improvements  were  made  15 
years  before  the  witness  testified.  The  actual 
occupancy  of  this  land  was  by  the  defendant, 
Moses,  and  Ids  claim  bad  been  asserted  by 
many  acts  of  ownership  long  before  this  ac- 
tion was  brought.  It  is  not  pretended  by  the 
appellees  that  they  are  in  the  possession  of 
thto  land ;  and,  while  it  is  averred  that  the 
plaintiffs  are  the  owners,  it  is  only  a  petition 
to  quiet  title,  based  on  this  patent  to  O'Ban- 
son,  Morgan  &  Co.,  that  is  alleged  to  embrace 
the  land  in  dispute.  The  plaintiffs,  to  main- 
tain an  ejectment,  or  to  obtain  relief  in  a  case 
like  this,  must  show  as  against  an  actual  oc- 
cupant that  the  exclusions  mentioned  in  his 
p^nt  do  not  any  of  them  embrace  or  include 
the  land  in  the  possession  of  the  defendant. 
The  presamption  of  right,  after  sudi  a  lapse 


of  time  before  title  is  asserted  by  the  pat- 
entee, should  be  in  favor  of  the  defendant. 
Here  the  defendant  bas  been  asserting  his 
right  for  many  years,  and  whether  under  a 
paper  title  or  not  is  immaterial.  The  title 
by  occupancy  may  be  all  he  can  establish; 
still  it  is  Incumbent  on  the  plaintiffs  in  this 
case  to  show  title,  by  placing  themselves  out- 
side of  the  excluded  territory,  and  in  the  pos- 
session of  such  of  the  patented  land  as  covers 
the  land  in  controversy.  Possession  of  de- 
tached parcels  of  unappropriated  land  within 
the  patent  boundary,  but  separated  from  the 
land  in  dispute  by  land  already  appropriated, 
is  not  such  a  possession  as  would  extend  over 
all  the  unappropriated  land  at  the  time  the 
patent  issued.  We  have  not  discussed,  nor 
do  we  propose  to  determine,  the  question 
raised  as  to  the  right  of  recovery  by  the  ap- 
pellees in  an  action  of  ejectment;  stUI,  under 
the  proof  in  this  case,  we  perceive  no  reason 
for  going  into  a  court  of  equity;  and,  while 
no  objection  was  made  to  the  proceeding  be- 
low, we  find  no  such  possession  of  this  land 
in  the  plaintiffs,  or  right  of  possession,  as 
would  authorize  a  judgment  depriving  appel- 
lant of  his  possessory  right.  The  proposition 
by  the  appellant  to  buy  his  peace  of  Yan- 
winkle,  who  was  the  vendee  from  Morgan  & 
O'Bannon,  and  the  vendor  of  the  appellees, 
cannot  affect  the  rights  of  the  appellant.  In 
fact  Vanwlnkle  has  no  recollection  of  selling 
the  land  to  the  appellant  by  parol  or  other- 
wise. The  judgment  must  be  reversed,  with 
directions  to  dismiss  the  case  without  preju- 
dice. The  parties,  if  they  see  proper,  can 
bring  their  action  at  law. 


MuDD  et  %ix.  V.  Green. 
(Court  of  Appeals  of  KenttuSty.  Oct.  8,  1838.) 
SscBow— Evimnroa. 
In  an  action  on  a  morteage  and  notes  se- 
cured thereby  defendant  testined  that  the  instru- 
ments were  delivered  to  a  third  person  in  es- 
crow, to  be  delivered  to  plaintiff  when  defendant's 
counsel  had  examined  them  and  sodirected.  Plain- 
tiff testified  tliat  they  were  to  be  delivered  upon 
his  dismissing  a  certain  suit,  and  six  days  after 
such  dismissal  they  were  so  delivered.  Upon  this 
point  there  was  no  other  testimony.  It  apoeared 
that  the  third  person,  before  delivering  the  Instru- 
ments, asked  defendant's  attorney  if  he  should  do 
so,  but  received  no  directions;  that  defendant  had 
before  executed  mortgages;  and  that  the  instru- 
ments in  question  were  of  plain  import,  and  could 
hardly  have  been  misunderstood  by  her.  Before 
they  were  delivered  to  plaintiff,  she  made  no  effort 
to  consult  her  attorney,  though  she  bad  ample 
time;  and  it  did  not  appear  that  when  she  learned 
of  such  delivery  she  made  any  objection  thereto. 
It  appeared  that  said  notes  and  mortgage  were 
executed  in  settlement  of  the  debt  sued  for.  Held, 
that  a  conclusion  that  the  condition  had  been  per- 
formed before  the  writings  were  delivered  was 
warranted. 

Appeal  from  circuit  court,  Washington 
county. 

"To  be  officially  reported." 

John  W.  Lewis,  for  appellants.  W,  C. 
McChord,  for  appellee. 

Holt,  J.  The  appellants,  W.  C.  Mudd 
and  his  wife,  Alice  L.  Mudd,  on  January  1, 
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1876,  executed  to  the  appellee,  James  Green, 
a  note  for  9500,  and  secured  its  payment  by 
a  mortgage  upon  the  92  acres  of  land  then 
and  yet  occupied  by  them,  tojfether  with  their 
children,  as  a  homestead.  This  land  mainly 
belonged  to  Mrs.  Mudd.  She  and  her  hus- 
band had  previously  mortgaged  it  to  one 
Fields  for  about  8400.  The  husband  also 
owed  the  appellee  about  8100,  due  by  note 
with  personal  security.  The  appellants 
wished  to  pay  the  Fields  debt.  The  appellee 
agreed  to  and  did  loan  the  money  for  this 
purpose,  and  it,  together  with  his  8100  debt, 
constituted  the  consideration  for  the  8500 
note  and  mortgage.  June  23,  1877,  a  pay- 
ment of  845  was  made  upon  it;  and  on  Feb- 
ruary 1,  1881,  the  appellee  brought  suit  to 
recover  the  remainder  of  the  debt,  and  to  en- 
force the  mortgage.  Various  defenses  were 
set  up  by  Mrs.  Mudd;  and  while  the  litiga- 
tion was  in  progress,  C.  B.  Mudd,  the  brother 
of  her  husband,  advised  and  urged  her  to 
compromise  the  matter  upon  certain  terms, 
which  he  suggested.  She  consented.  He 
then  saw  the  appellee,  and  he  consented  also. 
Mrs.  Mudd,  in  testifying,  said  at  first  that  G. 
B.  Mudd  was  acting  for  her  in  the  matter, 
but  upon  suggestive  questions  from  her  at- 
torney testified  in  substance  that  her  brother- 
in-law  voluntarily  came  to  lier,  professing  to 
be  acting  for  the  appellee,  and  that  he  acted 
for  both  of  them.  It  is  certain,  however, 
from  the  testimony  of  both  C.  B.  Mudd  and 
the  appellee  that  the  former  did  not  go  to 
Mrs.  Mudd  at  the  instance  of  or  as  the  agent 
of  the  appellee.  It  is  evident  that  he  volun- 
tarily took  upon  himself  the  character  of 
peace-maker  between  the  parties.  Several 
efforts  were  made  to  close  the  matter  up  by 
the  execution  of  new  notes  and  a  mortgage 
upon  the  land.  Finally,  on  March  15,  1882, 
several  notes  were  executed  by  the  appellants 
(or  the  debt;  the  appellee  making  concessions 
as  to  thus  dividing  it,  and  thereby  extending 
the  time  of  payment,  and  also  as  to  interest. 
A  mortgage  was  also  then  executed  by  the 
appellants  upon  the  same  land  to  secure  the 
payment  of  these  notes,  and  all  of  the  papers 
thus  executed  were  delivered  to  C.  B.  Mudd. 
He  retained  them  until  after  the  appellee's 
suit  upon  the  8500  note  was  dismissed,  which 
was  done  six  days  sifter  the  execution  of  the 
notes,  and  then  delivered  them  to  the  appel- 
lee without  solicitation  from  the  latter  to  do 
so.  This  action  was  thereafter  brought  upon 
some  of  them,  and  for  an  enforcement  of  the 
mortgage. 

The  defense  is  that  they  were  delivered  to 
G.  B.  Mudd  as  an  escrow,  and  were  not  to  be 
delivered  by  him  to  the  appellee  until  Mrs. 
Mudd's  attorney  had  an  opportunity  to  ex- 
amine them,  and  then  only  upon  her  direc- 
tion, or  that  of  her  attorney.  Mrs.  Mudd 
testifies  that  such  was  the  agreement;  and  it 
is  urged  that  she  is  sustainod  in  her  version 
of  the  matter  by  the  fact  that  C.  B.  Mudd, 
before  he  did  deliver  them  to  the  appellee, 
inquired  of  her  attorney  if  he  should  do  so, 
but  received  no  direction  either  the  one  way 


or  the  other.  An  escrow,  as  now  interpreted, 
is  a  writing  delivered  to  a  third  party  to  hold 
until  the  happening  of  some  event,  as  until 
it  is  signed  by  another  party,  or  until  a  suit 
be  dismissed;  and  until  the  event  happens, 
or  the  condition  be  performed,  it  can  have  no 
effect.  The  appellee,  upon  the  other  hand, 
testifies  that  the  writings  were  delivered  to 
C.  B.  Mudd,  to  be  held  by  him  until  the  suit 
upon  the  8500  note  should  be  dismissed,  and 
that  no  other  condition  was  mentioned.  G. 
B.  Mudd  says  that  he  does  not  remember 
what  the  objection  was  to  their  being  deliv- 
ered at  the  time  of  the  execution,  and  there 
is  no  testimony  upon  this  point  save  that  of 
the  parties  to  the  suit,  who  directly  antago- 
nize each  other.  We  therefore  turn  to  at- 
tending circumstances  to  enable  us  to  reach 
a  satisfactory  conclusion. 

Whether  the  condition  upon  which  the 
writings  were  to  be  delivered  was  the  dismis- 
sal of  the  pending  suit,  or  an  examination  of 
them  by  Mrs.  Mudd's  attorney,  and  a  direc- 
tion from  either  her  or  him  to  deliver  them, 
it  was  natural  that  C.  B.  Mudd  should  ask 
the  attorney  if  he  should  turn  them  over  to 
the  appellee.  It  is  true  that  ordinarily  a 
party  in  settling  a  court  controversy  wishes 
the  sanction  of  the  attorney,  who  has  been 
conducting  it,  before  the  settlement  becomes 
final.  The  one  in  this  instance,  however, 
was  not  of  a  complicated  character.  Mrs. 
Mudd  had  joined  in  previous  mortgages,  and 
appears  from  her  deposition  to  be  a  lady  of 
ordinary,  if  not  superior,  intelligence.  The 
notes  and  mortgage  were  couched  In  plain 
terms,  and  their  import  and  efllect  could  not 
well  have  been  misunderstood  by  her.  The 
settlement  was  made  on  March  15,  1882,  and 
the  appellee  dismissed  the  suit  six  days  there- 
after; and  the  appellants  are  asserting  in 
the  pleadings  of  this  suit  that  the  dismissal 
was  an  absolute  and  final  one,  by  way  of  de- 
feating a  resort  by  appellee  to  his  rights 
therein  asserted  in  case  the  notes  and  mort- 
gage now  sued  upon  are  declared  invalid. 
It  is  unreasonable  to  suppose  the  appellee 
would  have  done  this  unless  he  was,  as  the 
result  of  it,  to  get  the  notes  and  mortgage 
given  upon  the  settlement.  Mrs.  Mudd  made 
no  effort,  after  the  papers  were  placed  in  G. 

B.  Mudd's  hands,  to  consult  her  attorney. 
She  says  she  had  no  opportunity  to  do  so,  but 
does  not  say  what  prevented  it.  The  holder 
of  them  does  not  fix  the  exact  time  when  he 
delivered  them  to  the  appellee,  but  his  evi- 
dence tends  to  show  that  it  was  abont  20  days 
after  their  execution.  This  certainly  afforded 
her  ample  time  to  do  so.  Moreover,  she  does 
not  prove,  when  she  finally  learned  from 

C.  B.  Mudd  that  he  had  delivered  them  to 
the  appellee,  that  she  made  any  objection. 
The  lower  court  has  passed  upon  this  ques- 
tion of  fact.  The  circumstances  proven  sup- 
port the  conclusion  there  reached  that  the 
condition  had  been  performed,  and  that  the 
settlement  became  a  binding  one,  and  the 
writings  effective  for  that  purpose  when  they 
came  to  the  iiands  of  the  appellee.    The  ap- 
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pdlants,  to  succeed,  should  show  with  rea- 
sonable certainty  what  they  assert.  Their 
defense  to  the  notes  cannot  be  maintained 
save  upon  the  strict  rule  of  law,  because  the 
equity  of  the  cause  is  against  them.  The 
appellee's  debt  is  unquesttonably  a  just  one. 
It  for  the  most  part  is  (or  money  loaned 
them  to  discharge  a  mortgage  lien  upon  the 
very  land  now  in  contest,  ai^  to  which  mort- 
gage  Mrs.  Mudd  was  a  party.  In  our  opin- 
ion  they  have  failed  to  show  that  the  notes 
and  mortgage  now  in  question  never  became 
binding  upon  them,  and  the  judgment  ia  af- 
firmed. 


CbXTTCHEB  v.  Ck>MMONWEAI.TH. 
(Court  of  Appeals  of  Kentucky.    June  16, 1889.)  > 
ImBssTATi  ComatKOB— Elzpana  Compaitiks— Li- 

CKH8B  FeIS. 

Act  Kj.  Xarch,  1860,  as  amended  by  act  of 
1806,  which  requires  the  agents  of  foreign  express 
eompanles  doing  business  In  tliat  state  to  take  out 
a  license,  and  to  pay  a  fee  of  five  dollars  for  issu- 
ing the  license,  is  not  unconstitutional,  as  placing 
a  bnrden  upon  interstate  oommeroe.  Woodward 
Y.  Com.,  7  &  W.  Rep.  618,  followed. 

Appeal  from  circuit  court,  Franklin  conn- 
tj;  W.  MoNTFOBT,  Judge. 

"To be  officially  repotted." 

Indictment  against  0.  B.  Cruteber  for  car- 
rying on  the  business  of  agent  for  a  foreign 
express  company  without  a  license.  Appeal 
from  aconylction. 

Harmon,  Colston,  Ot^ldsmtth  dk  Hoadlej/ 
and  Ira  Julian,  for  appellant.  Jas.  P. 
Helm,  for  the  Commonwealth. 

Prtor,  J.  It  seems  to  us  that  the  case  of 
Woodward  v.  C!om.,  7  8.  W.  Bep.  613,  in 
which  the  statute  appears  in  full,  (decided  by 
this  court  at  its  last  term.)  determines  the 
question  now  presented.  Counsel  for  the  ap- 
pellant now  claims  that  the  statute  of  this 
state  is  invalid,  as  its  effect  is  to  regulate 
commerce  among  the  several  states.  The 
agent  of  the  express  company  was  fined  for 
not  paying  to  the  auditor  a  fee  ot  five  dollars, 
or.  rather,  for  failing  to  take  out  a  license 
required  by  the  act  regulating  the  agencies  of 
foreign  express  companies,  passed  In  March, 
1860,  and  amended  by  the  act  of  1866.  That 
the  company  of  which  the  appellant  is  agent 
is  a  corporation  created  by  the  laws  of  New 
Yoric,  doing  business  in  this  state  as  a  car- 
rier of  goods,  wares,  and  merchandise,  is 
conceded;  and  that  it  transports  goods,  etc., 
out  of  tbe  state  Into  other  states,  and  all  oth- 
er species  of  property  usually  incident  to  such 
transportation,  is  admitted.  It  appears  that 
at  least  50  per  cent  of  the  business  done  by 
this  agent  consists  in  the  carrying  of  goods 
from  the  place  of  his  agency  (Frankfort)  to 
other  states.  That  the  carrying  and  trans- 
portation of  goods  from  one  state  to  another 
is  a  branch  of  interstate  commerce  is  not 
controverted;  bat  it  is  claimed  that  there  is 
nothing  in  tbe  legislation  imposing  on  those 
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who  desire  to  act  as  the  agents  of  this  for- 
eign corporation  the  burden  of  paying  to  the 
auditor  the  fee  of  five  dollars  for  recording 
his  agency,  or,  rather,  for  issuing  him  his 
license  to  act  as  such.  The  statute  was  en- 
acted for  the  benefit  of  the  citizens  of  the 
state  under  which  the  auditor  is  required  to 
have  satisfactory  evidence  of  the  ability  and 
solvency  of  tbe  corporation  to  do  that  which 
it  has  andertaken  to  do  by  virtue  of  its  act 
of  incorporation.  Those  who  intrust  to  its 
custody  the  transportation  of  their  property, 
are  entitled  to  some  security  that  its  under- 
taking will  be  performed,  and  we  find  no  law 
of  congress,  or  any  constitutional  provision, 
that  would  deny  to  tbe  state  the  right  to  im- 
pose  such  a  burden  upon  those  who  under- 
take the  discharge  of  such  responsible  duties. 
There  is  no  discrimination  made  between 
corporations  doing  a  like  business;  and  tbe 
state,  although  the  appellant's  company  is  a 
foreign  corporation,  has  the  right  to  license 
the  business  and  calling  of  this  agent  as  it 
would  that  of  the  lawyer  or  merchant  whose 
business  is  confined  to  the  state  alone.  In 
the  case  of  Smith  v.  Alal>ama.  124  U.  S.  465, 
8  Sup.  Ct.  Bep.  564,  wbere  the  train  of  cars  or 
the  main  line  of  road  extended  from  the  one 
state  into  the  other,  and  passengers  and  freight 
are  constantly  transported  over  the  entire 
line,  the  supreme  court  held  that  a  statute  of 
Alabama  requiring  the  locomotive  engineers 
to  be  examined  and  licensed  by  a  board  ap- 
pointed for  that  purpose  before  attempting  a 
discharge  of  their  duties  was  constitutional, 
and  no  impediment  to  the  free  transaction 
of  commerce  among  the  stetes.  See,  also, 
Bailway  Co.  v.  Alabama,  128  U.  S.  96, 9  Sup. 
Ct.  Bep.  28.  We  cannot  perceive  how  any 
burden  has  been  placed  by  the  state  upon  tbe 
Interstate  commerce  by  the  provisions  of  tbe 
enactment  in  question,  and  must  therefore 
affirm  the  Judgm^t. 


Mabbs  o.  Mabbs. 
(Court  of  Appeals  of  Kentudcy.    Oct.  8,  1889.) 

Vbitdob  Ainj  Vendee— Pabol  Bvidbhob  to  Vabt 
■Writino. 

1.  In  an  action  by  a  father  to  enforoe  his  lien 
for  the  purchase  money  of  land  sold  tds  son,  for 
which  he  held  the  latter's  notes,  payable  at  stipu- 
lated times,  the  son  aUeged  mistake  in  the  execn- 
tion  of  the  contract,  and  failure  to  embody  its 
terms  in  the  deed  and  notes,  and  that  there  was  a 

garol  agreement  by  which  he  was  to  pay  only  the 
iterest  during  the  father's  life- time,  tne  principal 
to  be  devised  by  the  latter  to  his  children,  with  the 
privilege  to  defendant  to  pay  them  their  shares  at 
any  time ;  that  he  had  made  snch  payments,  and 
had  paid  the  interest.  There  was  evidenoe  that 
after  the  sale  plaintiS  made  a  will  containing  de- 
vises as  alleged,  and  stated  that  it  was  in  accord- 
ance with  the  sgreement  made  between  him  and 
defendant  when  the  sale  was  made,  which  will,  it 
was  Insisted,  became  part  of  the  origmal  agreement 
when  executed.  Held  that,  this  agreement  be- 
ing inconsistent  with  tbe  written  contract,  and 
amounting  to  a  distribution  of  the  father's  estata 
during  his  life,  plaintUf  was  entitled  to  judgment. 

2.  Defendant  should  be  credited  with  money 
paid  to  plaintiff's  children,  to  he  credited  on  his 
notes,  pursuant  to  such  agreement,  at  plaintiff's  in- 
stance. 
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Appeal  from  circuit  court.  Pike  county. 

"Not  to  be  officially  reported." 

/.  M.  York  and  jR.  T.  Bums,  for  appel- 
lant. A.  J.  Auxier,  W.  M.  Connolly, xoA  R. 
if,  Ferrell,  for  appellee. 

Pkyob,  J.  This  controversy  is  between 
the  father  and  son.  The  appellant,  Thomas 
Marrs,  sold  and  conveyed  to  bis  son,  L.  D. 
Marrs,  a  tract  of  land  in  the  county  of  Pike, 
for  S3,000,  the  deed  reciting  the  considera- 
tion and  the  amount  of  the  purchase  money. 
The  price  was  $3,000,  for  which  the  appel- 
lee executed  his  notes,  payable  at  stipulated 
periods,  and  bearing  interest,  all  but  the 
first,  from  the  24th  of  February,  1880.  The 
first  note  was  for  9500,  and  due  the  1st  of 
March,  1880.  The  appellant  was  advanced 
in  years,  and,  being  desirous  of  living  with 
the  appellee,  induced  the  latter  to  purchase 
bis  land.  After  the  sale  bad  been  consum- 
mated, he  lived  with  his  son  for  several  years, 
when  some  trouble  originated  between  the 
appellant  and  his  son's  wife,  resulting  in  the 
old  man's  leaving  the  home  of  bis  son,  and 
living  with  his  other  children.  After  leav- 
ing, the  appellant  wanted  his  purchase  money, 
or  a  part  of  it,  and,  the  appellee  refusing  to 
pay,  this  action  was  instituted  to  enforce  his 
lien.  The  appellee,  in  defense  of  the  action, 
alleged  a  mistake  in  tlie  execution  of  the  con- 
tract, and  a  failure  to  embody  its  terms  in 
the  deed  or  the  notes  that  had  been  executed 
by  the  parties.  He  alleges  that  he  was  only 
to  pay  the  interest  on  the  purchase  money 
during  the  life  of  bis  father,  and  that  the  lat- 
ter agreed  to  execute  a  will  by  which  he  was 
to  devise  to  the  appellee  $1,0D0  of  the  princi- 
pal sum,  and  the  balance  to  be  [iaid  to  the  re- 
maining son  and  daughters  of  the  appellant, 
with  the  privilege  on  the  part  of  the  appellee 
to  pay  at  any  time  to  the  other  children  their 
part  of  the  money  In  the  proportion  that  he 
bad  agreed  to  devise  it.  The  appellee  also 
alleges  payments  to  these  children  under  this 
arrangement,  and  that,  having  paid  the  in- 
terest, the  father,  under  the  contract,  had  no 
right  to  recover  any  part  of  the  principEiI. 
He  also  sets  up  a  claim  for  board  against  his 
father,  and  claims,  in  an  account  rendered, 
pay  for  services  rendered  him  from  time  to 
time  during  the  period  his  father  lived  with 
him.  The  answer  denies  the  alleged  mistake, 
and  also  most  all  of  the  items  set  forth  in  this 
account;  claims  that  no  agreement  existed 
for  the  payment  of  board,  and,  if  so,  that  his 
labor  for  the  son  was  equal  to  the  value  of 
his  boiird.  He  denies  the  authority  from  him 
to  the  appellee  to  pay  his  other  children  any 
money,  or  that  such  was  the  contract  when 
the  land  was  sold. 

'Much  testimony  has  been  taken  in  the  case, 
and  proof  conducing  to  show  that  a  will  was 
made  by  the  appellant  some  12  months  or 
longer  after  the  sale  and  conveyance,  con- 
taining the  devises  to  the  children  as  the  ap- 
pellee alleges,  and  that  he  stated  it  was  in  ac- 
cordance with  the  agreement  between  the 
two  when  the  sale  of  the  land  was  made; 


while,  on  the  other  hand,  the  testimony  of 
the  appellant  and  that  of  his  other  children, 
as  well  as  that  of  the  draughtsman  of  the 
deed  and  notes  would  indicate  that  those 
writings  contained  the  entire  contract  be- 
tween them.  There  is  no  charge  of  fraud  in 
the  answer,  and  no  pretense  that  the  land 
was  of  less  value  than  the  price  agreed  on 
when  the  deed  was  executed;  and  the  ques- 
tion arises  whether  or  not  the  appellant  can 
be  compelled  to  execute  his  will  under  the 
alleged  agreement,  or  is  precluded  from  col- 
lecting any  of  the  purchase  money  except  the 
interest  during  his  life,  upon  the  facts  here 
presented.  It  is  certain  that  the  chancellor 
has  no  power  to  require  the  execution  of  such 
a  contract,  and,  when  clearly  proven,  it 
might  afford  grounds  for  a  rescission,  if  asked 
for.  Without,  however,  determining  the 
legal  efi'ect  of  such  an  agreement,  or  the  equi- 
table rights  of  the  parties  under  it,  it  is  man- 
ifest that  the  appellant  was  entitled  to  a  judg- 
ment. If  the  theory  of  the  appellee  is  to  pre- 
vail, the  appellant  has  divested  himself  of  his 
whole  estate  except  the  interest,  with  the 
power  on  the  part  of  the  son  to  make  such 
disposition  of  it  at  any  time  he  pleases,  if  in 
so  doing  he  carries  out  the  intention  of  the 
appellant.  It  is  a  plain  case  of  an  adminis- 
tration on  and  distribution  of  the  father's  es- 
tate by  the  children  before  the  old  man's 
death,  under  an  alleged  parol  agreement  made 
before  any  writing  was  entered  into  in  re- 
gard to  the  sale  of  this  land,  and  in  direct 
conflict  with  the  deed  and  notes  that  were  ex- 
ecuted when  the  sale  was  perfected.  The 
notes  for  the  land  specify  definitely  when  the 
notes  were  executed,  and  when  payable.  The 
first  note  was  due  the  1st  of  March,  1880; 
the  second  note,  1st  of  March,  1881;  and  the 
third  note,  1st  of  March,  1882;  with  a  deed 
reserving  to  the  appellant  a  one-half  acre  of 
the  land,  embracing  the  grave-yard.  The 
appellee,  as  the  draughtsman  of  these  papers 
says,  stated  at  the  time  to  bis  father  that  It 
was  useless  to  Insert  a  clause  about  the  re- 
served ground,  and  the  old  man  replied  that 
be  wanted  the  entire  contract  set  out,  and  in- 
sisted on  having  it  embraced  by  the  writing. 
Kow,  it  is  insisted  that  it  was  a  part  of  the 
contract  that  the  old  man  was  to  give  all  of 
his  estate  away  in  the  proportions  and  to  the 
.children  mentioned  in  the  answer,  and  to  his 
son,  the  appellee,  91,000,  and  still  no  part  of 
it  was  reduced  to  writing,  and,  when  proven, 
is  inconsistent  with  the  terms  of  the  written 
contract.  That  the  father  intended  to  make 
such  a  disposition  of  his  estate  is  no  doubt 
true,  and  long  after  this  may  have  written  a 
will  to  that  effect,  that  is  now  insisted  be- 
came a  part  of  the  original  agreement  when 
executed.  It  is  evident  that  he  told  his  son 
that  he  would  not  want  this  principal,  and 
would  not  call  on  him  for  any  part  of  it  dur- 
ing his  life,  but  still  he  held  the  obligations 
of  his  son  for  the  money  by  which  he  agreed 
to  pay  certain  sums  at  stipulated  periods; 
and  there  is  no  reason,  under  the  proof  in 
this  case,  or  any  rule  of  law,  equity,  or  jus- 
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Uoe  tbat  could  deprive  the  old  man  of  his  es- 
tate upon  the  character  of  case  made  out  by 
the  defense.  If  fraud  was  practiced,  and  in- 
ducements held  out  that  were  not  complied 
with,  equity  might  afford  some  relief,  but  not 
to  the  extent  of  distributing  the  estate  of  the 
father  before  his  death. 

The  claim  for  board  in  this  case  is  without 
merit.  The  services  of  the  father  were  equal 
in  value  to  his  board.  There  are  some  items 
in  the  account  of  the  appellee  that  should  be 
allowed.  If  be  has  paid  any  money  to  the 
children  of  the  appellant,  to  be  credited  on 
these  notes,  at  appellant's  instance,  he  should 
be  credited  by  the  amounts  paid ;  and  is  also 
entitled  to  credit  by  what  interest  he  has 
paid.  These  matters  can  be  determined  by 
the  ooart  below,  or  his  commissioner.  We 
perceive  no  defense  whatever  to  the  small 
note  executed  for  other  land.  The  judgment 
below  is  reversed,  and  remanded  for  proceed- 
ings consistent  with  this  opinion. 


Masonic  Tehflb  Go.  v.  Commohwbai,th. 
{Court  pf  Appeals  cf  KmUudty.  Oct  6,  1888.) 
DisKissAi.  or  APFBAI/— Rbs  Jodioata. 
Where  plaintiff  snes  to  enjoin  the  oolleotion 
of  taxes  on  the  ground  tbat  the  property  taxed  is 
exempt,  and  his  claim  is  deotdea  aaversely  in  the 
appellate  oonrt,  and  his  suit  dismissed,  and  at  the 
same  time  he  appeals  from  the  judgment  on  the 
tax  information,  the  latter  appeal,  Involving  the 
same  substantial  questlOQ,  will  be  dismissed  with- 
out inqniring  into  the  action  of  the  court  below  in 
I  particulars. 


Appeal  from  Louisville  law  and  equity 
eoart. 

"Not  to  be  officially  reported." 

ffoodttoe  A  Roberts,  William  Lindsay,  and 
H.  M.  Lane,  for  appellant.  HtHm  dt  Bruce, 
for  appellee. 

Holt,  J.  The  Jefferson  county  court,  up- 
on an  information  filed  by  the  auditor's  agent, 
assessed  for  taxation  a  lot  of  land  in  the  city 
of  Louisville,  belonging  to  the  appellant,  the 
Masonic  Temple  Ckimpany,  and  also  adjudged 
the  costs  of  the  proceeding  against  it.  An 
appeal  was  taken  by  it  to  the  law  and  equity 
court,  where  it  was  held  that  it  did  not  lie, 
because  the  action  of  the  county  court  was 
ministerial,  and  not  judicial;  and  the  com- 
pany has  appealed  to  this  court  from  the  or- 
der of  dismissal.  It  is  orged  in  its  behalf 
tbat  the  action  of  the  county  court  was  judi- 
cial; but,  even  if  ministerial,  that  this  court 
has  recognized  appeals  from  such  action,  and 
that  the  legislature  has  in  numerous  instan- 
oes  authorized  them.  The  act  of  the  legisla- 
ture of  May  9, 1884,  is  relied  upon  as  author- 
izing appeals  from  all  actions  of  a  county 
con  rt  w  here  $25  or  more  is  In  vol  ved.  1  Laws 
1883-84,  p.  179.  Upon  the  other  hand,  it  is 
aiged  tbat  the  act  should  be  construed  as  re- 
lating only  to  the  judicial,  and  not  the  min- 
isterial, action  of  a  county  court;  and  that, 
if  this  be  not  so.  then  it  is  claimed,  upon  the 
authority  of  Pennington  v.  Woolfolk,  79  Ky. 
18k  that  the  act  is  aaoonstitutional.     This 


court  will  not,  however,  under  the  circum- 
stances, decide  these  questions.  It  will  not 
do  an  idle  work,  and  which  must  necessarily 
be  bairen  of  result.  After  the  assessment 
by  the  county  court,  and  the  receipt  of  the 
list  by  tlie  sheriff  for  collection,  the  appellant 
brought  an  action  in  the  Louisville  chancery 
court  to  enjoin  their  collection  by  levy  and 
sale  of  its  property.  The  ground  upon  which 
the  injunction  was  obtained  was  the  same 
upon  which  it  resisted  the  assessment  by  the 
county  court,  and  whose  action  it  now  seeks 
to  have  reviewed  npon  appeal  by  the  Louis- 
ville law  and  equity  court.  In  each  proceed- 
ing it  claimed  tbat  the  property  was  exempt 
from  taxation  by  virtue  of  a  legislative  act. 
The  injunction  was  perpetuated  in  tlie  chan- 
cery court,  but  upon  appeal  to  this  court  its 
judgment  was  reversed,  and  the  cause  re- 
manded, with  an  order  to  dissolve  the  injunc- 
tion and  dismiss  the  action,  this  court  hold- 
ing that  the  company  was  liable  for  the  taxes. 
Com.  V.  Masonic  Temple  Co.,  87  Ky.  — ,  8 
S.  W.  Bep.  699.  All  tbls  is  known  to  this 
court  from  its  record  and  its  own  action.  If 
it  were  to  sustain  this  appeal,  and  send  the 
case  back  to  the  law  and  equity  court,  it 
wouM  be  merely  to  try  a  question  which  it 
knows  has  already  been  fully  and  finally  de- 
termined between  these  parties.  This  court 
did  not  direct  a  dissolution  of  the  injunction 
upon  the  ground  that  the  action  of  the  coun- 
ty court  was  judicial,  but  upon  a  considera- 
tion of  the  merits  of  the  case;  and  it  is  now 
asked  to  reverse  a  ruling  of  the  law  and  eq- 
uity court  in  order  that  it  may  hear  and  de- 
termine the  very  question  which  this  court 
has  already  determined  between  these  parties. 
The  power  of  this  court  cannot  be  invoked 
for  such  a  purpose.  It  would  be  an  idle 
ceremony.  If  a  party  is  in  doubt  as  to  the 
proper  form  of  remedy,  as  was  doubtless  the 
case  in  this  instance,  and  out  of  safety  prose- 
cutes two  at  the  same  time,  he  will  not,  after 
the  merits  of  the  litigation  have  been  fully 
and  finally  determined  in  one  of  them  by  the 
highest  tribunal,  be  heard  in  the  same  court 
in  the  other  proceeding,  asking  a  reversal  on 
account  of  some  action  of  the  lower  court. 
The  reason  is  that  the  end  has  already  been 
reached.  If  his  claim  to  a  reversal  were 
granted  it  would  end  in  nothiug;  and  this 
appeal  is  therefore  dismissed. 


YABBROireH  et  al.  e.  CoMHOinrBALTH. 
(Court  of  Appeals  of  Kentudty.    Oct.  1, 1889.) 

Baii< — CuivnuAij  Law— DiscK/LROx  ov  Jdbt. 

1.  When  one  released  on  a  bail-bond  goes  in- 
to another  state,  and  is  there  confined  in  the 
penitentiary  for  another  crime,  whereby  his  bond 
is  forfeited,  his  bail  are  not  exonerated. 

a.  In  such  case,  under  Crim.  Code  Ky.  (  08,  *'if, 
before  judgment  is  entered  against  the  ball,  the 
defendant  is  surrendered  or  arrested,  the  court 
may,  at  its  discretion,  remit  the  whole  or  part  of 
the  sum  specified  in  the  bail-bond, "  the  discretion 
of  the  court  is  not  abused  when  judgment  is  en- 
tered for  two-tblrds  of  the  amount  specified, 
though  the  accused  was  surrendered  by  nis  bail 
when  he  was  released  from  the  penitentuiy. 
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8.  When  the  Jury,  after  remaining  out  some 
time,  have  Informed  the  court  that  there  is  no 

Srobabillty  of  their  agreeing  on  a  verdict,  their 
iacharge,  while  the  accnsed  is  absent  in  jail,  is 
harmless  error. 

Appeal  from  circuit  court,  Daviess  countj. 

"To  be  officially  reported." 

Weir,  Weir  &  Walker,  R.  W.  Slaok,  and 
R.  a.  Todd,  for  appellants.  P.  W.  Hardin, 
Atty.  Qen.,  for  the  Commonwealth. 

Holt,  J.  Thomas  Lockard  was  put  upon 
trial  for  house-breaking.  The  case  was  fully 
heard.  The  jury,  after  considering  it  for 
some  time,  came  into  court,  and,  in  the  en- 
forced absence  of  the  accused  in  jail  upon  the 
charge,  reported  that  they  could  not  agree, 
whereupon  they  were  discharged.  There- 
after the  appellants  became  his  bail,  and, 
upon  being  released,  he  went  to  Indiana, 
where  he  committed  an  offense  for  which  he 
was  sent  to  the  penitentiary  of  that  state,  and 
was  there  confined,  when  the  bail-bond  exe- 
cuted by  the  appellants  wtis  forfeited  on  ac- 
count of  his  non-appearance.  They  resisted 
a  judgment  against  them  for  the  amount  of 
the  bond  upon  two  grounds:  First,  that 
Lockard,  without  their  knowledge,  had  gone 
to  Indiana,  and  was  there  confined  in  the 
penitentiary  under  a  judgment  for  crime 
when  the  bond  was  forfeited,  and  could  not 
therefore  appear  here  in  court,  or  be  produced 
for  trial  in  this  state  in  discbarge  of  the  bond; 
teoond,  that,  by  the  mistrial  above  mentioned, 
Lockard  had  been  put  in  jeopardy;  that  the 
discbarge  of  the  jury,  without  bis  consent, 
and  while  he  was  al»ent  in  jail,  upon  the 
cliarge,  was  equivalent  in  law  to  an  acquittal ; 
and  that  the  appellants  were  not,  therefore, 
liable  upon  the  bond,  because,  if  he  had  ap- 
peared when  it  was  forfeited,  there  was  no 
prosecution  pending  against  him  upon  which 
le  could  have  been  tried  and  convicted. 

The  appellants  rely  upon  the  case  of  Com. 
7.  Overby,  80  Ky.  208.  to  support  the  first 
point.  That  case,  however,  is  not  analogous 
to  this  one.  There  Overby  executed  a  bond 
for  the  appearance  of  the  accused  in  the  state 
court  to  answer  a  charge  of  passing  counter- 
feit United  States  treasury  notes.  The  next 
day  he  was  arrested  by  the  United  States  au- 
thorities for  the  same  offense,  and  was  there- 
aft«r  tried  in  the  United  States  court  for 
Kentucky,  and  sentenced  to  the  penitentiary. 
This  court  held  that  this  exonerated  the  bail 
in  the  state  court.  The  offense  was  the  same. 
The  United  States  court  had  jurisdiction. 
The  accused  had  not  voluntarily  left  the 
state,  and  been  convicted  of  a  different  crime 
in  another  jurisdiction,  as  is  the  case  here. 
The  object  in  requiring  bail  is  to  insure  the 
attendance  of  the  accused  to  answer  the 
charge,  and  the  orders  and  judgment  of  the 
court  in  reference  to  it;  and  our  statute  pro- 
vides that  the  bail  may,  at  any  time  before 
the  forfeiture,  exonerate  themselves  by  sur- 
rendering him  to  the  jailer  of  the  county 
where  the  prosecution  is  pending,  and  one 
of  the  modes  provided  for  doing  so  is  through 
the  aid  of  the  peace-officers  of  the  state. 


There  la,  therefore,  an  implied  obligation 
upon  the  part  of  the  commonwealth  that  the 
bail  shall  not  be  hindered  in  doing  so  by  any 
authority  within  the  limits  of  the  state.  This 
is  the  ground  upon  which  the  rule  in  the 
Overby  Case  rests,  and  is  entirely  unlike  a 
case  where  the  bail,  who  have  the  friendly 
custody  of  the  accused,  and  may  prevent  his 
departure  from  the  state  by  a  surrender  of 
him  at  any  time,  permits  him  to  leave  the 
commonwealth,  and  he  is  then  arrested  else- 
where for  other  crime.  Withrow  y.  Com.,  1 
Bush,  17. 

It  is  unnecessary  to  determine  whether  tlie 
bail  can,  where  the  prosecution  lias,  in  effect, 
been  wiped  out  by  the  former  jeopardy  of  the 
accused,  avail  themselves  of  it  as  a  defense 
to  the  forfeiture  of  their  undertaking,  that 
he  shall  at  all  times  answer  to  the  charge  and 
the  orders  of  the  court.  The  state  of  case 
presented  does  not  raise  the  question.  One 
trial,  and  only  one,  is  an  elementary  princi- 
ple in  criminal  law.  Any  other  rule  would 
be  tyranny  in  a  free  country.  It  therefore 
has  constitutional  sanction.  Exceptions  ex- 
ist, from  necessity,  to  the  rule,  but  they  should 
be  few,  and  strictly  guarded.  They  arise 
most  frequently  in  cases  where  trials  are  be- 
gun, but  not  ended.  Undoubtedly  jeopardy 
may  attach  without  waiting  for  a  verdict. 
In  a  combat  Intended  to  be  deadly,  it  cannot 
well  be  said  one  is  not  in  danger  until  he  is 
hit.  U,  however,  a  necessity  exists  for  the 
discharge  of  the  jury  before  the  finding  of  a 
verdict,  then  the  proper  administration  of 
justice  requires  that  this  should  constitute  an 
exception  to  the  general  rule.  To  allow  one 
charged  with  crime,  however  heinous,  to  go 
free  because  the  jury  had  to  be  discharged  by 
reason  of  the  illness  of  a  member  of  it,  or  the 
sudden  sickness  of  the  judge,  would  be  a  de- 
feat of  the  end  sought,  at  the  expense  of  rea- 
son. This  necessity  may  arise  in  various 
forms.  One  is  a  mistrial  from  a  failure  of 
the  jury  to  agree.  An  arbitrary  discharge  of 
the  jury  without  any  cause  would  be  a  bar. 
In  this  case,  however,  the  jury,  after  consid- 
ering the  case  for  some  time,  reported  that 
they  could  not  agree,  and  were  then  dis- 
charged. It  is  true  this  was  done  in  the  ab- 
sence of  the  accused,  and  while  he  was  in 
jail.  Properly  he  should  have  bean  in  court. 
He  had  a  right  to  t)e  there.  Our  constitu- 
tion, in  substance,  so  provides,  as  well  as  sec- 
tion 183  of  our  Criminal  Code.  If  he  had 
been  there,  however,  he  could  not  have  pre- 
vented the  discharge  of  the  j  ury.  Under  the 
circumstances,  it  was  a  matter  altog[ether 
within  the  discretion  of  the  trial  judge.  An 
exception  by  the  accused,  if  he  bad  been  pres- 
ent, would  have  been  unavailing;  and  this 
court,  were  he  now  here  making  the  question, 
would  answer  it  by  saying  that  it  was  a  mat- 
ter discretionary  with  the  lower  court,  and 
we  will  not  therefore  interfere. 

In  addition  to  this  it  substantially  appears 
affirmatively  that  the  accused  was  not  preju- 
diced by  the  court's  action.  The  jury  con- 
sidered the  case  for  some  time.    They  then 
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reported  ttieir  disagreement  to  the  court.  He 
inquired  of  ttiem  aa  to  the  probability  of  their 
reaching  an  agreement,  and  was  informed 
that  there  was  none.  They  were  then  dis- 
charged. We  fail  to  see  why  the  accused  is 
to  be  regarded  as  having  been  in  jeopardy, 
and  the  mistrial  at  an  end,  virtually,  of  the 
prosecution,  or  as  equivalent  to  an  acquittal, 
because  he  was  not  present  when  the  jury 
were  discharged,  any  more  than  it  would 
have  been  if  be  had  been  present.  It  was 
still  merely  a  mistrial  by  the  failure  of  the 
jury  to  agree.  Moreover,  he  was  not  preju- 
diced by  the  disr^ard  of  his  constitutional 
right  to  be  present  at  every  stage  of  his  trial, 
and  in  such  case  this  court  will  not  revei-se 
the  judgment.  Meece  v.  Com.,  78  Ky.  586. 
II  follows,  if  the  action  complained  of  would 
not  have  been  available  to  Lookard,  neither 
is  it  to  the  appellants. 

After  the  forfeiture  of  the  bond,  but  before 
the  rendition  of  the  judgment  against  the  ap- 
pellants, they  surrendered  Jjockard  to  the 
lower  court,  he  having  been  discharged  from 
the  Indiana  penitentiary.  In  consideration 
of  this  the  court  rendered  judgment  against 
them  for  but  two-thirds  of  the  bond.  It  is 
now  urged  that  it  should  have  remitted  it  en- 
tirely, and  that  it  was  an  abuse  of  discretion 
not  to  do  so.  Section  98  of  the  Criminal 
Code  provides:  "If  before  judgment  is  en- 
tered against  the  bail  the  defendant  be  sur- 
n-ndered  or  arrested,  the  court  may,  at  its 
discretion,  remit  the  whole  or  part  of  the 
sum  specified  in  the  bail-bond."  The  discre- 
tion named  is,  of  course,  a  judicial,  and  not 
an  arbitrary,  one,  bat  its  exercise  will  not  be 
controlled  by  this  court  unless  flagrantly 
abused,  and  that  has  not  been  done  in  this  in- 
stance.   Judgment  affirmed. 


WAKD  e.  COFFBT. 
{Court  of  Appeal*  of  Kentueky.  Oot  8,  1889.) 
Vbiisor's  Libm. 
In  an  action  to  enforce  a  vendor**  lien,  under 
Code  Civil  Proo.  Ey.  {  694,  8ubd.8,  which  provides 
tliat  all  Uenholders  must  be  brought  before  the 
court,  but  it  all  the  liens  be  held  by  the  same  party 
the  coart  may  order  a  sale  of  enough  of  the  prop- 
erty to  pay  the  debts  due,  unless  it  appear  that  it 
is  not  sosoeptible  of  advantageous  diyision,  or  for 
some  other  reason  the  interest  of  defendant  would 
be  seriously  prejudiced,  an  allegatioQ  that  plaintiff 
esecuted  a  deed  for  certain  land  to  defendant,  who 
in  consideration  delivered  bis  thi«e  promiBBorT 
notes  toplaintifl;  that  the  notes  are  unpaid ;  and 
thitt  the  Cuid  can  be  divided  without  materially  im- 
ptiring  its  value,— shows  a  sufficient  cause  of  ac- 
tion, thongh  it  is  not  alleged  that  plaintiff  had  not 
sold  the  notes  to  third  persons,  and  that  defendant 
had  promised  to  pay  the  notes. 

Appeal  from  circuit  court.  Bockoastle 
county. 

"To  be  officially  reported." 

Action  by  Wiley  Coffey  against  Thomas 
Ward.  Judgment  was  rendered  for  plaintiff, 
and  defendant  appeals. 

W.  O.  Bradiey,  for  appellant  McClure  & 
Wiltiatru  and  /.  W.  Alcorn,  for  appellee. 

Fbtob,  J.    This  was  a  proceeding  to  en- 
v.l2s.w.no.  10—10 


force  a  vendor's  Hen  against  the  vendee,  who 
at  the  institution  of  the  action,  and  when  the 
judgment  was  rendered,  was  anon-resident. 
A  warning  order  was  entered,  a  bond  to  the 
non-resident  executed,  a  warning  order  at- 
torney appointed,  and  all  the  requisites  of  the 
Code  in  such  a  proceeding  complied  with. 
The  objection  urged  arises  from  the  plead- 
ings, as  is  it  is  maintained  no  cause  of  action 
is  alleged  by  the  plaintiff.  It  is  alleged  that 
the  plaintiff  sold  to  the  defendant  a  certain 
tract  of  land,  describing  it  by  metes  and 
bounds,  and  executed  to  him  a  deed,  and  that 
defendant  as  a  consideration  executed  and  de- 
livered to  the  plaintiff  his  three  promissory 
notes,  payable  in  one,  two,  and  three  years, 
giving  the  amounts,  etc. ;  alleges  a  failure  to 
pay,  and  that  the  land  can  be  divided  with- 
out materially  impairing  its  value.  It  is  in- 
sisted that,  as  there  are  several  notes,  and 
the  Code  requiring  that  all  lienholders  shall 
be  brought  before  the  court,  and,  if  held  by 
several  persons,  the  court  can  order  no  sale 
until  all  the  notes  mature.  Subsection  8,  § 
694,  Code.  If  the  Hens  be  held  by  the  same 
party,  a  sale  may  be  made  to  pay  the  debts 
•due,  unless  it  appears  that  the  land  is  not 
susceptible  of  advantageous  division,  or  for 
some  other  reason  a  sale  would  cause  a  8»cri- 
flee,  or  seriously  prejudice  the  interest  of  the 
defendant.  It  is  alleged  that  the  land  can  be 
divided  without  materially  impairing  its 
value,  which  we  think  is  in  substantial  com- 
pliance with  the  provisions  of  the  Code.  It 
is  alleged  by  the  plaintiff  that  he  sold  the 
land,  and  as  a  consideration  three  notes  were 
executed;  and  it  is  not  necessary  that  an 
averment  should  be  made  negativing  the 
idea  that  he  had  parted  with  these  notes,  or 
any  of  them,  to  third  parties.  The  legal  pre- 
sumption is  that  he  is  still  the  owner  of  the 
notes  not  due,  and  the  statement  that  he  had 
not  disposed  of  them  would  have  been  sur- 
plusage. He  may  have  sold  them,  as  coun- 
sel argues;  but,  if  so,  it  must  appear  as  a 
matter  of  defense,  for  on  the  statement  of  the 
pleader  it  must  be  assumed  that  he  is  still  the 
owner.  On  the  authority  of  Huflfaker  v. 
Bank,  12  Bush,  287,  it  is  maintained  that  the 
petition  is  defective,  because  it  is  nowhere 
alleged  that  the  defendant  agreed  and  prom- 
ised to  pay  these  notes.  It  is  alleged  that  he 
(the  defendant)  executed  and  delivered  these 
notes  to  the  plaintiff,  payable  at  a  particular 
date,  for  this  land.  Here  the  consideration 
is  fully  expressed,  and  the  passing  of  the 
title  to  this  land  from  the  plaintiff  to  the  de- 
fendant. Mow,  this  court  will  not  assume 
that  this  was  a  donation  of  the  tract  of  land 
by  the  plaintiff  to  the  defendant;  but  will  as- 
sume, as  the  plaintiff  alleges,  that  the  de- 
fendant was  to  pay  the  plaintiff  for  the  land 
at  the  periods  stipulated  in  the  contract. 
Whether  the  exhibit  aids  a  defective  pleading 
or  not,  it  is  plainly  averred  that  such  was  the 
consideration  for  this  land,  and  whether  it 
was  a  noto,  or  bond,  or  verbal  proraiso,  after 
judgment  the  petition  must  be  held  to  be 
good.    Judgment  affirmed. 
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Hamun  v.  Commonwealth. 

(Court  of  Appeals  of  Kentiuku.    Sept.  28, 1889.) 

RBSiBTiKa  Arrest— HotnciDB—lHSTBUOTioNs. 

1.  Cnder  Crim.  Code  Kj.  i  48,  providing  that 
no  unnecessary  force  or  violenoe  snail  be  used  in 
making  an  arrest;  and  section  89,  providing  that 
the  person  making  the  arrest  shall  mform  the  per- 
son about  to  be  arrested  of  the  intention  to  arrest 
him,  and  of  the  ofCense  chanred  against  him,  and, 
if  acting  under  a  warrant  of  arrest,  shall  give  in- 
formation thereof,— a  constable,  who  attempts  to 
arrest  a  person  bv  wounding  him,  and  vrlthout  in- 
forming him  of  tne  offense  charged  against  him,  or 
that  there  was  a  warrant  for  nis  arrest,  may  be 
lawfully  resisted. 

8.  A  person  not  duly  summoned  to  aid  in  mak- 
ing an  arrest  may  be  lawfully  resisted. 

8.  The  clause,  "unless  you  sluiU  believe  from 
the  evidence  beyond  a  reasonable  doubt  that  the 
defendant  voluntarily  sought  and  brought  on  the 
difBculty  for  the  purpose  of  inflicting  loss  of  life 
or  great  bodily  liarm  on  deceased, "  in  an  instruc- 
tion, is  erroneous  when  there  is  no  evidence  of  a 
hostile  intent  or  purpose  to  bring  on  a  conflict  on 
the  part  of  the  accused. 

Appeal  from  circuit  court,  Pulaski  county; 
T.  Z.  MoRRuw.  Judge. 

"Not  to  bo  oflScially  reported. " 

O.  U.  Waddle,  W.  A.  Morrow,  &.  W. 
Bhadoan,  and  Jas.  T.  May,  for  appellant. 
Pi  W.  Hardin,  Atty.  Gen.,for  the  Common- 
wealth. 

Lewis,  C.  J.  It  appears  from  the  evidence 
In  this  case  that  about  the  last  of  June,  1888, 
a  waiTant  of  arrest  against  Andy  Hamlin, 
about  17  years  of  age,  upon  the  charge  of  se- 
ducing Mary  E.  Waniion,  about  16  years 
old,  was  issued  at  the  instance  of  her  father, 
James  R.  Wnrmon,  and  pkced  in  the  bands 
of  M. L.  Vestal,  a  constable,  to  execute;  but, 
although  the  accused  did  not  try  to  evade  the 
oflBcer,  there  was  no  attempt  to  make  the  ar- 
rest until  Sunday,  August  12,  1888,  at  a 
meeting-house,  where  he  and  his  brother,  £1- 
zie  Hamlin,  tlie  appellant,  had  gone  to  attend 
church  service.  When  Andy  Hamlin  saw 
the  constable  on  that  occasion  he  walked  off 
around  the  meeting-house,  and,  refusing  to 
stop  when  told  to  do  so  by  the  constable,  left 
in  company  with  his  brother,  Elzie  Hamlin; 
but  Alvin  Warmon,  coming  out  of  the  house 
about  that  time,  directed  the  constable  to  take 
him,  and  with  a  drawn  pistol,  accompanied 
by  the  constable  and  otiiers,  started  in  pur- 
suit of  the  two  Hamlins,  who,  however, 
evaded  them  by  hiding  in  the  woods;  but 
the  constable  and  bis  party,  urged  by  Alvin 
Warmon,  who  was  cursing  and  threatening 
the  Hamlins,  continued  the  pursuit  to  the 
house  of  Evan  Hamlin,  another  brother  of 
Andy,  and  while  there  Vestal  was  assured  by 
Evan  Hamlin,  and  also  by  Elzie,  who  had  ar- 
riveil  in  the  mean  time,  that  if  be  would  go 
alone,  or  with  any  other  persons  except  the 
Warmon  buys,  Andy  would  surrender  to  him 
quietly.  After  remaining  a  while  at  the 
house  of  Evan  Hamlin,  Vestal  and  his  party 
returned  to  the  meeting-house,  Elzie  Hamlin 
also  going  back  there;  but  some  time  after- 
wards Evan  and  Andy  also  went  back  to- 
wards the  meeting-house,  the  latter  stopping 
near  the  top  of  a  hill,  about  300  yards  off, 


while  the  former  went  on  until  he  got  near 
enough  to  be  seen  and  heard  by  Elzie  Hamlin, 
to  whom  he  signaled  and  beckoned  to  come 
to  him,  which  he  did,  and  then  the  three 
brothers  started  towards  their  home;  but 
they  had  gone  but  a  short  distance  when 
Henry  and  Alvin  Warmon  started  rapidly  in 
pursuit  of  them,  followed  by  Vestal,  the  con- 
stable, and  one  or  two  others,  whom  they 
urged  to  gp  on,  saying,  "They  or  we  will  take 
or  kill  him."  When  the  party  overtook  the 
three  Hamlin  brothers,  the  two  Warmons  be- 
ing in  advance  of  the  constable,  a  bloody  tight 
occurred,  which  resulted  in  Andy  Hamlin  be- 
ing shot  in  the  arm  by  Vestal,  the  latter  being 
also  wounded  by  a  return  Are,  Alvin  War- 
mon being  shot  dead  by  Elzie  Hamlin,  and 
Henry  Warmon  stabbed  to  death  by  Evan 
Hamlin.  The  indictment  in  this  case  is 
against  Elzie,  Evan,  and  Andy  Hamlin  for 
tlie  murder  of  Alvin  Warmon,  and  the  appeal 
is  from  a  judgment  of  conviction  for  man- 
slaughter against  the  first  named,  who  wa.s 
separately  tried,  and  sentenced  to  couQnement 
in  the  penitentiary  two  years. 

While  a  peace-officer  may,  in  making  an 
arrest  and  when  resisted,  use  reasonable 
force,  or  may  summon  as  many  persons  as 
he  deems  necessary  to  aid  him,  for  the  secu- 
rity of  the  citizen,  section  43,  Crim.  Code,  ex- 
pressly provides  that  no  unnecessary  force  or 
violence  shall  be  used,  and  section  39  pre- 
scribes the  methods  to  be  adopted,  without 
which  no  arrest  can  be  legal.  The  constable 
in  this  case  did  not,  as  required  by  law,  in- 
form Andy  Hamlin  of  the  offense  charged 
against  liira,  nor  give  information  that  he  was 
acting  under  a  warrant;  nor  were  those  who 
accompanied  in  the  pursuit  duly  summoned, 
or  the  proper  persons  to  summon,  to  aid 
him.  On  the  contrary,  there  had  for  two  or 
three  years  been  a  hostile  feeling  existing 
between  the  two  families,  and  several  con- 
flicts between  the  members;  and  it  was  man- 
ifest from  the  conduct  of  the  Warmons  to- 
wards Andy  Hamlin  at  the  meeting-house, 
and  their  thi-eatening  language  and  hostile 
attitude,  that  their  purpose  was  not  really  to 
legally  and  quietly  arrest,  but  rather  to  bring 
on  a  contlict,  and  do  violence  to  him.  Yet, 
although  the  constable  saw  them  start  in 
advance  of  himself,  and  heard  them  use 
threats  of  violence,  he  not  only  without  ob- 
jection permitted  Alvin  and  Henry  Warmon 
to  go  in  advance  of  him,  with  drawn  pistols, 
rapidly  pursuing  the  three  Hamlins,  but 
when  his  party  came  up  with  them  he  was 
the  first  to  begin  the  fight  by  firing  a  pistol 
at  and  wounding  Andy  Hamlin,  without  any 
effort  to  arrest  him  in  the  legal  mode.  It 
seems  to  us  clear  that  Andy  Hamlin  cannot, 
under  the  circumstances  oi  this  case,  be  re- 
garded as  having  in  legal  contemplation  re- 
sisted an  arrest,  nor  bad  either  of  the  three 
Hamlins  placed  themselves  in  such  attitude 
as  deprived  them  of  the  right  of  acting  in 
self-defense.  And  the  lower  court,  follow- 
ing the  decision  of  this  court  in  the  case  of 
Wright  v.  Com.,  2  S.  W.  Rep.  905,  instruct- 
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ed  tlie  Jury  that  If  the  deceased,  though  sum- 
moned, or  acting  with  the  constable  in  mak- 
ing  the  arrest,  acted  in  such  manner  as  to 
give  appellant  reasonable  grounds  to  believe 
be  was  acting  with  the  officer  as  a  mere  pre- 
text for  an  opportunity  to  Inflict  violence  on 
him  or  his  brother,  he  (appellant)  had  the 
right  to  resist  such  arrest  by  decesised.  The 
error  of  that  instruction  to  the  prejudice  of 
appellant  is  in  assuming  the  deceased  had 
the  right  to  act  with  the  constable  in  mak- 
ing the  arrest  without  being  duly  summoned. 
There  was  an  instruction  authorizing  the 
acquittal  of  appellant  upon  the  grounds  of 
self-defense,  but  the  principal  ground  of  com- 
plaint in  the  case  is  that  the  instruction  was 
qualitied  as  follows.  "Unless  you  shall  be- 
lieve from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant  voluntarily  sought 
and  brought  on  the  difficulty  for  the  purpose 
of  inflicting  loss  of  life  or  great  bodily  harm 
on  deceased."  As  said  in  Robinson  v.  Com., 
11  S.  W.  Bep.  82,  "such  a«  instruction  as 
the  ope  under  consideration  is  often  mislead- 
ing and  prejudicial,  because  the  jury  is  left 
in  doubt  about  the  meaning  in  law  of  com- 
mencing or  bringing  on  a  difficulty. "  In  this 
case  the  jury  was  not  Instructed  as  to  the 
manner  in  which  the  difliculty  was  or  might 
have  been  sought  or  brought  on  by  appellant, 
and  must  have  understood  that  going  back 
to  the  meeting-house  was  in  effect  seeking 
and  bringing  on  the  difficulty.  It  seems  to 
us  there  was  no  evidence  whatever  to  au- 
thorize the  instruction  qualified  in  the  man- 
ner mentioned;  for  it  does  not  appear  that 
either  of  the  Hamlins  did  or  said  anything 
indicating  a  hostile  intent  or  purpose  to  bring 
on  a  difficulty.  Appellant  went  back  to  the 
church,  but  there  is  no  evidence  he  went  for 
a  hostile  purp<se,  or  behaved  in  any  other 
than  a  |>eaceable  manner;  and  when  he  and 
his  two  brothers  were  overtaken,  they  were 
going  away  from  the  meeting-house  towards 
their  home,  with  the  evident  purpose  of 
avoiding  a  difficulty.  It  seems  to  us  the 
qualification  mentioned  has  no  evidence  to 
support  it,  and,  being  erroneous,  and  preju- 
dicial to  the  substantial  rights  of  the  appel- 
lant, the  judgment  of  conviction  must  be  re- 
versed for  a  new  trial. 


Black  et  al.  v.  Black's  Adm'b  «t  dl. 
{Court  of  Apveala  of  Kentucku.    Oct  8, 1889.) 

HOMBSTKIO— ABAXDONBCBRT. 

Deoedeat  removed  from  his  town  house  to  a 
farm  about  seven  miles  distant,  in  which  his  wife 
Iiad  an  interest,  and  died  there  about  a  year  after- 
wards. Several  witnesses  testified  that  decedent 
stated  before,  during^,  and  after  his  removal  that  it 
was  temporary^nd  that  he  tatended  to  return  to  his 
town  bouse.  The  widow  testiiSed  that  decedent 
would  sbortly  have  moved  back  if  he  bad  not  died, 
and  that  some  of  bis  personalty  was  never  moved 
from  the  town  bouse.  Meld,  that  there  was  no 
abandonment  by  deceased  of  the  homestead  in  his 
town  bouse. 

Appeal    from    circuit   court,    Crittenden 
county. 

"To  be  oflicially  reported." 


L.  H.  James,  tor  appellants.  J.  R.  Hev>- 
lett,  for  appellees. 

Lewis,  C.  J.  This  is  an  action  by  the 
personal  representative  of  N.  K.  Black,  who 
died  previous  to  November,  1881,  when  let- 
ters of  administration  were  granted  to  settle 
the  estate,  and  sell  realty  to  pay  debts  against 
it,  the  personalty  being  insufficient  for  the 
purpose;  and  the  claim  of  the  widow  for  her- 
self and  infant  children  to  a  homestead  right 
in  H  bouse  and  lot  in  tlie  town  of  Marion 
having  been  refused,  she  has  appealed 
to  this  court.  It  appears  from  the  evi- 
dence that  the  deoeasfd,  who  had  for  many 
years  resided  and  practiced  the  profession  of 
law  in  Marion,  some  time  in  1880,  probably, 
the  early  part,  removed  with  his  family  to  a 
farm  seven  or  eight  miles  in  the  country,  la 
which  his  wife  hud  an  interest,  and  was  re- 
siding there  when  he  died.  In  the  case  of 
Hansford  v.  Holdam,  14  Bush,  210,  it  was 
held  that  where  there  has  been  an  occupancy 
and  a  removal  temporarily,  with  the  Inten- 
tion to  return  and  make  the  premises  a  home, 
there  would  be  no  forfeiture  of  the  home- 
stead. In  the  case  of  Davis  v.  Prichard,  7 
S.  W.  Rep.  549,  the  contest  was  between  the 
vendee  of  the  debtor  and  his  creditor,  and  it 
was  held  that,  although  not  in  actuij  occu- 
pancy of  the  homestfad  at  the  time  of  the 
sale,  nevertheless  the  debtor,  having  occupied 
it  for  years,  and  left  it,  not  permanently, 
but  with  the  intention  to  return,  had  a  right 
to  sell  and  pass  the  title  to  the  purchaser. 
But  it  was  said  that  when  one  purchases  land 
upon  which  he  has  never  lived,  with  the  in- 
tention of  going  upon  it,  he  does  not  thereby 
alone  acquire  a  homestead  right  to  It.  It  has, 
huwever,  been  several  times  decided  by  this 
court,  and  may  be  considered  settled,  that, 
when  a  housekeeper  with  a  family  has  been 
in  the  actual  occupancy  of  premises  as  a 
homestead,  a  removal  temporarily,  and  with 
the  intention  of  returning,  does  not  operate  as 
an  abandonment  nor  forfeiture;  and  the  rule 
has  been  applied  where  the  debtor  has  been 
away  from  the  homestead  a  greater  length  of 
time  than  that  between  the  removal  of  the 
decedent  in  this  case  from  his  homestead  and 
his  death. 

The  simple  question,  then,  in  this  case,  is 
whether  N.  R.  Black  left  his  residence  in 
Marion  temporarily,  and  with  the  continuous 
purpose  of  returning  and  occupying  it  as  a 
homestead,  or  not.  Several  witness«'s,  four 
or  five  in  number,  testify  that  he  stated  be- 
fore, during,  and  after  his  removal  that  it 
was  temporary,  and  he  intended  to  return, 
and  no  witness  testifies  that  he  expressed  a 
different  purpose  in  removing.  His  wife, 
who  was  a  widow  with  four  children  when 
he  married  her,  six  or  seven  yestrs  previously, 
and  by  whom  he  had  two,  owned  by  inherit- 
ance and  purchased  several,  if  not  all,  the 
shares  of  her  father's  farm,  to  which  the  de- 
ceased removed;  but  her  mother  owned  the 
dower  right,  and  rent  was  paid  to  her  for  the 
place.    In  addition  to  the  statement  of  several 
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witnesses  that  bis  announced  purpose  was  to 
remove  to  the  country  to  rest  awhile,  appel- 
lant, the  widow,  testiBes  that  he  would  have 
In  a  short  time  moved  back  if  he  had  not 
died,  and  that  some  of  his  personalty  never 
was  in  fact  taken  from  his  homestead  in 
Marion.  It  appears  that  after  his  removal 
he  executed  a  moilgage  on  the  homestead  to 
secure  a  debt  of  about  S400,  which,  by  the 
judgment  appealed  from,  is  to  be  enforced; 
but,  as  appellant  did  not  unite  in  it,  she  is 
not  prejudiced,  nor  can  that  fact  be  reason- 
alily  made  inconsistent  with  his  intention  to 
return  to  his  former  residence. 

It  seems  to  us,  as  the  declared  intention  and 
purpose  of  the  deceased  to  return  to  his  home- 
stead was  so  fully  and  clearly  shown,  and  no 
countervailing  evidence  tliat  is  competent 
was  offered,  or  circumstances  proved  that  are 
irreconcilable  or  inconsistent  with  such 
avowed  purpose  and  intention,  there  is  no 
way  to  escape  application  of  the  rule  adopted 
by  this  court  in  such  cases,  and  it  must  be  de- 
cided that  the  removal  of  the  deceased  was 
temporary,  and  with  the  intention  to  return, 
and  therefore  not  an  abandonment  and  for- 
feiture of  the  homestead.  As  the  lower  court, 
in  our  opinion,  erred  In  denying  the  right  of 
appellant  to  the  homestead  for  herself  and  the 
Infant  children,  the  judgment  to  that  extent 
is  reversed,  and  cause  remanded  for  further 
proceedings  consistent  with  this  opinion. 


DAT  et  al.  V.  BURNHAX  tt  ux. 
(Court  of  Apveala  of  Kentucku.    Sept.  26, 1889. ) 

RBHIARmO — LxCHES. 

Where  a  case  was  sabmitted  14  months  after 
the  appeal  was  granted,  and  8  months  have  elapsed 
■inoe  the  delivery  of  the  opinion,  a  rehearing  will 
not  be  granted  on  the  ground  that  the  appeal  has 
been  prosecuted  in  the  name  of  one  of  the  alleged 
appellants  without  his  consent. 

On  petition  for  rehearing. 

"To  be  officially  reported." 

The  petition  alleged  that  li.  M.  Day  bad  not 
authorized  an  appeal  in  his  name,  and  that 
be  and  the  appellees  had  compromised  their 
controversy  before  the  delivery  of  the  opin- 
ion, and  prayed  for  a  rehearing  and  an  af- 
firmance. For  former  report,  see  11 S.  W 
Eep.  807. 

J,  D.  Jones  and  H.  B.  Gregory,  for  appel- 
lants.   R.  D.  Davit,  for  appellees. 

Per  Ccbiam.  The  appeal  was  granted  in 
this citse  .January  16,  1888,  but  not  submit- 
ted until  March,  1889,  and  consequently,  if 
K.  M.  Day  was  not,  certainly  Burnhum  and 
wife  were,  informed  long  before  the  decision 
was  rendered  that  the  appeal  was  prosecuted 
in  the  name  of  Day  as  well  as  that  of  Stiu- 
mate.  It  seems  to  us,  therefore,  Septeml>er 
2,  1889,  was  too  late  a  date  for  appellees  to 
ask  that  the  opinion  delivered  June  6tb  be  set 
aside,  and  the  judgment  of  the  lower  court 
affirmed  as  to  Day,  because  lie  bad  not  au- 
tliorized  the  appeal  to  he  prosecuted  in  his 
name,  whereby  the  rights  of  appellant  Shu- 


mate might  be  prejudiced,  especially  as  the 
opinion  of  this  court  will  nut  prevent  the  en- 
forcement of  any  compromise  and  settlement 
that  may  have  been  made  between  Day  and 
the  appellees.  Petition  for  rehearing  over- 
ruled. 


MoCLERNAND  t.  GOHHON'WBALTH. 

(Court  <tf  Appeals  of  Kentwihu-    Sept.  28, 1830.) 

SuiatOKIRO  JURT— HomOCDa— IXSTBDOTIOHS. 

1.  Qen.  St.  Ey.  c.  62,  art.  6,  S  tl,  provides 
that  In  orlmlnal  cases,  where  the  accused  is  en- 
titled to  more  than  three  peremptory  challenges, 
the  clerk  shall  draw  from  nis  box  twelve  names, 
who  shall  compose  the  jury,  unless  some  of  them 
are  challengeo,  in  which  event  he  shall  draw  as 
many  more  names  as  may  be  required,  until  a  jury 
be  obtained,  or  the  panel  exhausted,  when  the  de- 
ficiency shall  be  made  np  from  by-standers.  Held, 
that  woen  the  court  has  furnished  all  the  unoocu- 
pled  jurors  of  the  regular  panel,  it  should  be  re- 
garded as  exhausted,  and  by-standers  may  then  be 
summoned. 

2.  When  certain  questions  detailing  the  ex- 
pected testimony  have  been  asked  by  the  proseout- 
mg  attorney,  and  Excluded  on  objections  to  the 
questions  themselves,  and  not  to  the  staten^ts 
contained  In  them,  it  cannot  he  urged  in  the  appel- 
late court  that  the  attorney  was  allowed  to  make 
prejudicial  ststements  in  the  presence  of  the  jury. 

8.  On  trial  for  mnrder,  where  there  Is  no  evi- 
dence tending  to  reduce  the  offense  charged  to  in- 
voluntary  manslaughter,  an  instmction  relative  to 
involuntary  manslaughter  is  properly  refused. 

4.  When  accused  has  by  a  proper  tnstruotion 
been  given  the  benefit  of  the  reasonable  donbt  on 
the  entire  case,  be  Is  not  prejudiced  by  the  omis- 
sion of  it  from  a  clause  in  one  of  the  instructions. 

Appeal  from  circuit  court,  Whitley  county; 
BOBKKT  BoTD,  Judge. 

"Not  to  be  officially  reported." 

R.  B.  Cratif/brd,  That.  Adkins,  and  B.  T. 
Hardin,  for  appellant.  P.  W.  Hardin.  Atty. 
Gen.,  for  the  (jommonwealtb. 

Holt,  J,  Robert  Sutton  was  so  brutally 
assaulted  and  beaten  by  Robert  Brooks  that 
his  death  resulted,  as  a  jury  have  found.  In  a 
few  hours.  The  appellant,  John  McCler- 
nand,  was.  as  the  jury  have  also  found,  and 
as  the  testimony  shows,  present,  inciting  the 
attack  upon  the  unresisting  victim.  Upon 
the  trial  he  claimed  the  right  to  first  exhaust 
the  regular  venire  or  panel  in  the  effort  to  get 
a  jury.  Twelve  of  the  regular  juroi-s  were 
then  in  their  room  considering  a  ciise.  and 
the  court  therefore  declined  to  furnish  the 
regular  panel,  but  offered  to  have  the  sheriff 
summon  a  sufficient  numl)er  of  by-standers, 
who,  together  with  the  regular  jurors  not 
then  engaged,  would  make  a  full  panel;  and 
the  record  recites  that  thus  the  court  "pro- 
ceeded in  the  regular  order"  with  the  selec- 
tion of  the  jury.  There  was  no  error  in  so 
doiixg.  The  jurors,  who  at  the  time  had  a 
case  under  advisement,  might  have  continued 
to  consider  it  for  a  week;  and  if  the  claim  of 
the  appellant  to  an  opportunity  to  select  first 
from  the  regular  venire  had.  under  the  cir- 
cumstances, been  well  founded,  then  indefi- 
nite delay  would  have  followed.  The  statute 
provides  that  in  criminal  cases,  where  the  ac- 
cused is  entitled  to  more  than  three  peremp- 
tory challenges,  tlie  clerk  shall  draw  from 
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bia  box  twelve  names,  who  shall  compose  the 
JU17,  unless  some  of  them  are  challenged,  in 
which  event  he  shall  draw  as  many  more 
names  as  may  be  required,  until  a  jury  be 
obtained,  or  the  whole  panel  exhausted,  and 
in  the  latter  event  the  deficiency  shall  be 
made  up  from  by-standera.  Gen.  St.  c.  62, 
art  5,  §  4.  When  the  court  furnishes  all 
the  unoccupied  jurors  of  the  regular  panel, 
it  should  be  regarded  as  exhausted,  and  by- 
standers may  then  be  summoned.  Such  a 
course  la  a  substantial,  and  the  only  practical 
compliance  with  the  statute. 

It  Is  urged  that  the  attorney  for  the  com- 
monwealth was  improperly  permitted  to  make 
certain  statements  in  the  presence  of  the 
jury.  An  examination  of  the  record  shows 
tliat  this  objection  is  not  well  taken.  Cer- 
tain questions  were  aslced,  detailing  the  ex- 
pected testimony.  Objection  was  interposed 
by  the  defense,  not  upon  the  ground  that 
the  statements  embraced  in  the  questions 
were  being  made  before  the  jury,  but  to  the 
questions  themselves,  and  sustained  by  the 
court. 

We  perceive  no  error  In  the  admission  of 
evidence. '  The  statements  of  the  appellant, 
proven  by  the  witness  Gorman,  were  compe- 
tent evidence  agafnst  him.  Tliey  showed  liis 
intention  and  hostile  feeling  towards  the  de- 
ceased; and  counsel  are  mistaken  as  to  one 
of  the  statements,  in  saying  that  it  does  not 
appear  wliether  it  was  made  by  Brooks  or  the 
appellant.  They  were  together  at  the  time, 
and  the  witness  testified  that  they  both  made 
the  statement,  because,  he  says,  "they  said" 
so  and  so,  ^ oing  on  to  detail  it.  The  offer 
to  prove  by  the  witness  Duncans  certain  con- 
versation of  the  accused  was  properly  re- 
fused, it  would  not  have  been  a  oontradlc- 
tion  of  Gtorman,  the  witness  forthe  common- 
wealth, because  he  had  not  testified  to  any 
such,  but  to  other  statements  of  the  ap- 
pellant. 

There  was  no  testimony  tending  in  the 
sliglitest  degree  to  show  that  the  killing  of 
the  accused  was  involuntary  manslaughter. 
Indeed,  the  contrary  appears  beyond  all  ques- 
tion, and  tlierefore  no  instruction  should  have 
been  given  relative  to  it.  He  was  sitting 
upon  the  railroad  track,  talking  to  another 
party.  The  appellant  and  Brooks  came  run- 
ning up  behind  liim,  and  suddenly,  and  with- 
out saying  a  word,  the  latter  knocked  him 
down,  and  kicked  and  beat  him,  being  urged 
on  at  the  time  by  the  appellant,  until  the 
Uood  ran  from  his  month  and  nose,  and  he 
became  insensible. 

By  the  sixth  instruction  the  jury  were  told 
that,  even  if  they  believed  beyond  a  reasona- 
Me  doubt  that  Brooks  maliciously,  and  not 
in  his  necessary  or  apparently  necessary  self- 
defense  or  that  of  the  appellant,  struck  and 
wounded  the  deceased,  and  that  the  appel- 
lant was  present  and  maliciously  advised  and 
aided  it,  yet,  unless  they  believed  from  the 
evidence  that  the  deceased  died  therefrom, 
or  bis  death  was  thereby  hastened,  they  must 
acquit  the  appellant.    It  is  urged  that  the 


reasonable  doubt  should  have  been  inserted 
in  the  last  clause  of  the  instruction.  In 
other  words,  that  the  jury  should  have  been 
told  to  acquit  unless  they  believed  beyond  a 
reasonable  doubt  from  the  evidence  that  tlie 
death  was  the  result  of  the  attack  upon  liiro. 
It  is  true,  such  a  belief  was  necessary  to  a 
conviction,  but  the  jury  cuuid  not  well  have 
understood  otherwise,  when  all  of  the  in- 
structions are  considered  t(^ether.  The  first 
two  Instructions,  relative  respectively  to  mur- 
der and  manslaughter,  told  them  distinctly 
that  before  they  could  convict  the  accused  of 
either  tliey  must  believe  beyond  a  reasonable 
doubt  that  Brooks  killed  the  deceased  by  kick- 
ing and  striking  him,  and  that  he  died  there- 
from. Moreover,  the  appellant  was  by  a 
proper  Instruction  given  the  benefit  of  the 
reasonable  doubt  upon  the  entire  case.  The 
trial  appears  to  have  been  a  fair  one,  con- 
ducted in  conformity  to  the  rules  of  law,  and 
the  judgment  is  attirmed. 

OH  PSTITIOM  FOB  BEHBABINO. 

Holt,  .7.  The  ground  of  the  defense  was 
that  the  accused  did  not  incite  or  aid  Brooks 
in  the  killing.  An  unresisting  man  was 
beaten  by  the  latter  until  death  resulted. 
This  being  the  state  of  case,  no  question  of 
self-defense  was  in  the  least  degree  present- 
ed, and  no  instruction  should  have  been  given 
as  to  it.  The  accused  could  not,  however, 
have  been  prejudiced  by  its.  being  done.  The 
fact  that  it  was  done  served  as  an  intimation  to 
the  jury  from  the  trial  judge  that  the  accused 
had  this  ground  to  stand  upon,  however 
slight.  The  ground  of  defense  really  relied 
upon  was  submitted  to  the  jury  by  proper 
Instructions.  They  were  told  that  before . 
they  could  convict  the  accused  of  murder 
they  must  believe  beyond  a  reasonable  doul>t 
that  he  maliciously  aided  or  advised  Brooks 
in  the  killing;  and  that  before  they  could 
convict  him  of  manslaughter  they  must  have 
a  like  belief  that  he  did  so  in  sudden  heat 
and  passion.  The  instruction^  gave  to  the 
accused,  by  submitting  to  the  jury  the  ques- 
tion of  self-defense,  a  ground  of  defense  to 
which  he  was  not  entitled,  but  of  this  he  can- 
not, of  course,  be  heai'd  to  complain. 

The  accused  has  a  right,  which  is  recog- 
nized both  by  statute  and  our  constitution,  to 
be  present  at  any  and  all  steps  during  his  trial, 
and  it  does  not  end  until  the  verdict  is  ren- 
dered. Thus  the  jury  should  not  be  instruct- 
ed, or  the  case  submitted  to  them,  or  thpir  ver- 
dict received,  in  his  absence.  This  queati<m 
was  fully  considered  in  the  case  of  Allen  v. 
Com.,  86  Ky.  642,  6  S.  W.  Bep.  645.  Com- 
plaint is  now  made,  however,  because  the 
jury,  while  considering  of  their  verdict,  and 
upon  one  Sunday  morning,  came  into  court, 
and,  without  saying  whether  they  could  agree 
or  not,  asked  to  \x  released,  and  permitted 
to  return  home.  The  request  was  refused. 
The  accused  did  not  ask  that  they  be  dis- 
charged, or  protest  against  or  except  to  the 
judge's  ruling;  and  if  he  had,  it  would  have 
been  unavailing,  as  it  Was  a  matter  altogether    * 
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within  the  court's  consideration.  It  is  as- 
serted that  the  accused  was  not  then  present. 
This  is  not  shown  by  the  record,  but  if  it  be 
true,  as  is  no  doubt  the  case,  because  counsei 
say  so,  yet  it  matters  not,  because  the  court 
merely  exercised  a  discretionary  power  in 
holding  the  jury,  and  nothing  was  done  which 
can  well  be  regarded  as  a  step  in  the  trial. 
The  remaining  question  now  again  urged 
was  considered  upon  the  original  hearing, 
and  the  conclusion  then  readied  is  adhered 
to,  and  the  petition  for  a  rehearing  is  over- 
ruled. 


Wbttefield  et  dl.  v.  Hipflb. 
(Oourt  of  Appeals  of  Kentuchy.    Oct  10, 1889.) 
BTBaiT  Impkotbxestb  — LiBX— AcnoH— Affiai. 

1.  To  make  a  gutter  three  feet  wide  instead  of 
fODr  feet  wide,  as  required  by  the  oontract,  is  not 
non-performance  of  ttie  contract,  but  only  defect- 
ive performance,  and  acceptance  of  it  by  the  city 
oonneil  is  conclusive  on  the  abutting  owners  in  an 
action  by  the  contractor  to  enforce  nia  lien  for  the 
street  improTement. 

S.  Where  one  of  the  abutting  owners  con- 
structs the  gutter  in  front  of  his  lot,  in  pursuance 
of  a  city  orainance,  and  the  work  so  done  was  ac- 
cepted by  the  council  before  the  contract  to  con- 
struct the  gntters  on  that  street  was  closed,  the 
fact  that  the  gutter,  as  made  by  the  owner,  is  de- 
fective is  not  available  as  a  defense  by  the  other 
owners  in  an  action  by  tiie  contractor  to  enforce 
his  lien. 

8.  Where  the  record  on  appeal  contains  only 
part  of  the  evidence  adduced  in  the  court  below, 
the  judgment  will  not  be  disturbed  unless  unwar- 
ranted by  the  pleadings. 

Appeal  from  court  of  common  pleas,  Mc- 
Craclien  county. 

"  To  be  officially  reported. " 

HwbandH  <fc  Htuband$,  for  appellants.  J. 
W.  Bloov^fleld,  for  appellee. 

Holt,  J.  This  is  an  action  by  the  appellee, 
Fred  Hippie,  as  the  contractor,  to  enforce  a 
lien  for  a  street  improvement  in  the  city  of 
Faducab  against  the  abutting  property  of  the 
appellants.  The  contract  was  fur  the  improve- 
ment of  Seventh  street  from  Washington 
street  to  Jeffersoa  street,  a  distance  of  three 
squares,  by  the  building  of  new  pavements 
and  gutters  upon  both  sides  of  the  street. 
The  sixty-seventh  and  sixty-eighth  sections  of 
the  city  charter  provide  ttuit  such  worlc  shall 
be  done  under  the  supervision  of  the  mayor 
and  city  engineer,  subject  to  the  acceptance  of 
the  city  council,  and  that  when  so  received 
the  liability  of  the  abutting  owner  for  his  pro- 
portionate part  of  the  cost,  as  fixed  by  the  en- 
gineer,  shall  become  fixed;  and  the  sixty-ninth 
section  provides:  "The  liens  given  for  the 
purposes  named  in  the  last  four  sections  may 
be  enforced  by  filing  a  petition  in  equity  in 
favor  of  the  contractor  or  his  assignee  against 
any  or  all  the  persons  liable  for  the  cost  of 
said  work,  and  it  shall  only  be  necessary  for 
the  plaintiff  in  the  action  to  file  a  copy  of  the 
ordinance  of  the  council  requiring  the  work 
to  be  done,  a  copy  of  the  contract  for  doing 
the  same,  a  copy  of  the  engineer's  report 
showing  the  respective  liability  of  each  per- 
son sued,  a  copy  of  the  order  or  resolution  of 


the  council  receiving  the  work  as  done  ac- 
cording to  the  contract,  which  shall  be,  to- 
gether with  corresponding  allegations  in  tlie 
petition,  prima /aci«  evidence  of  the  plain- 
tiff's right  of  recovery;  and  in  such  cases  the 
defendants  shall  not  be  allowed  to  make  the 
defense  that  the  work  was  not  done  accord- 
ing to  contract  as  Hgainst  said  plaintiff  in  the 
action."  The  petition  of  the  appellee  fully 
conforms  to  all  the  above.  This  is  not  ques- 
tioned. It  contains  all  the  averments  neces- 
sary to  the  enforcement  of  the  lien,  and  all 
the  required  exhibits  were  filed  with  it 

The  only  defense  presented  is  that  the 
work  embraced  by  the  contract  was  not  in 
fact  all  done,  and  that,  as  held  in  the  case  of 
City  of  Henderson  v.  Lambert,  14  Bush. 
24,  an  abutting  lot-owner  cannot  be  com- 
pelled to  pay  the  cost  of  an  improvement 
along  his  property  if  the  whole  work  under- 
taken has  not  been  done,  although  such  part 
performance  may  be  accepted  pro  tanto  by 
the  city  council;  in  other  words,  that  the 
appellee  has  not  complied  with  his  contract, 
and  cannot  therefore  enforce  any  lien,  and 
that  the  mayor,  engineer,  and  council  com- 
bined with  the  appellee  to  accept  the  work 
when  they  knew  it  bad  not  been  done,  and 
to  thus  defraud  the  appellants.  There  is 
no  common-law  liability  upon  the  part  of  the 
lot-owner  to  pay  for  the  improvement  of  the 
adjiicent  street.  It  is  the  creature  of  tlie 
statute,  and  the  law  is  to  be  construed  moat 
strictly  against  those  asserting  the  claim.  It 
has,  however,  been  held  tliat  where  a  city 
council  accepts  an  improvement  such  ac- 
tion, in  the  alwence  of  fraud  or  collusion,  is 
conclusive  of  the  question  whether  the  man- 
ner of  its  construction  conforms  to  the  con- 
tract. Murray  v.  Tucker,  10  Bush,  24D; 
Manley  v.  Trustees,  7  Ey.  Law  Bep.  825. 
Here  the  charter  expressly  so  provides.  It  is, 
however,  urged  that  this  rule  does  not  apply 
in  this  instance,  because  it  is  claimed  that 
the  failure  of  the  appellee  to  comply  with  the 
contract  did  not  consist  in  a  detective  exe- 
cution of  the  work,  but  in  failing  to  do  a 
part  of  the  work;  in  other  words,  not  in  a 
defective  performance,  but  in  a  non-per- 
formance of  a  part  of  it. 

It  is  averred  in  the  answer  that  upon  a 
part  of  the  improvement  tlie  gutter  is  but 
tliree  feet  wide,  when,  by  the  contract,  it  was 
to  have  t>een  four,  and  that  in  front  of  one 
lot  lying  adjacent  to  the  part  of  the  street  to 
be  improved  the  appellee  has  made  no  im- 
provement whatever,  and  that  the  curbing 
of  the  pavement  thereof  is  not  of  sandstone 
as  the  contract  required. 

The  reply  avers  that  the  gutter  along  ap- 
pellants' property,  and  which  is  something 
less  than  four  feet  wide,  was  in  fact  made  by 
the  appellants  and  accepted  by  the  city  coun- 
cil ;  but  in  any  event  we  think  the  alleged 
failure  to  make  the  gutter  four  feet  wide, 
wtiether  in  front  of  appellants'  lot  or  else- 
where, smounts  only  to  a  defective  perform- 
ance, and  that  tlie  acceptance  of  it,  as  con- 
sti'ucted  by  the  council,  was  therefore  oon- 
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claaiTe  npon  tbe  lot-owner.  The  reply  also 
ayers  that  the  reason  appellee  did  not  do  the 
work  in  front  of  the  one  lot  is  that  it  had 
been  done  by  the  owner  in  oonformity  to  the 
dty  ordinance  after  its  adoption,  and  received 
and  aooepted  by  the  city  before  tbe  contract 
was  closed  on  August  5, 1886,  with  the  ap- 
pellee, and  hence  waa  not  in  fact  embraced 
by  it.  The  owner  had  the  right  to  make  the 
improTement  himself,  and,  even  if  defect- 
ively done,  as,  for  instance,  with  other  than 
tbe  material  prescribed  by  theordinance,  yet, 
if  accepted  by  the  council,  other  lot-owneia 
within  the  district  to  be  improved  cannot 
oomplaiD. 

The  judgment  for  the  appellee  must,  as 
this  record  is  presented,  be  tested  by  the 
pleadings  only.  If  they  support  tbe  judg- 
ment it  must  be  sustained.  The  reason  of 
this  is  that  but  one  deposition,  and  it  that  of 
one  of  tbe  appellants,  is  copied  in  the  record 
for  this  appeal.  The  scholnle  made  out  by 
the  appellants  directs  no  other  evidence  to  be 
copied.  The  j  udgment  shows  that  other  dep- 
ositions were  taken  and  considered  upon  the 
hearing  of  the  case  below.  The  appellants 
have  brought  up  a  partial  record.  This  » 
party  may  do,  but  at  his  peril.  There  Lt  no 
evidence  supporting  tbeaverment  of  collusion 
between  the  city  oHlcials  and  the  appellee  or 
tbe  charge  of  fraud;  and,  if  there  were,  we 
could  not  consider.it  when  the  charge  is  de- 
nied, and  but  a  part  of  the  testimony  used  be- 
low is  before  us. 

If  the  entire  evidence  wm«  l)efore  us,  we 
cannot  assume  that  it  would  not  present  a 
sufficient  reason  or  legal  excuse  for  the  al- 
leged failures  of  the  appellee.  We  must  pre- 
sume, in  support  of  the  judgment,  that  it 
would  sustain  the  averments  of  the  appellee's 
pleadings.  The  judgment  was  authorized  by 
tbe  pleadings,  and  m  ust  therefore  Im  affirmed. 


MoGORMIOK  V.  Stofeb. 
(Cottrt  if  Appeala  of  Kenhuliy.  Oct.  B,  1889.) 
Fartxbbship  CoNTitior. 
In  a  suit  for  a  partnership  accounting,  it  ap- 
peared that  defendant  was  to  furnish  the  neces- 
■aiy  money  for  miniDg  ooal,  and  that  the  profits 
were  to  extinguish  the  advancement  made  by  him, 
and  that  he  was  to  have  one-half  cent  advantage 
In  profit  on  each  bushel  of  coal  until  the  advances 
were  paid,  and  then  the  profits  were  to  be  equally 
dlvidM.  Heid  that,  on  the  business  resulting  in 
a  loss,  defendant  was  not  entitled  to  contribution 
from  plalntifl,  the  other  partner. 

Appeal  from  circuit  court,  Montgomery 
county. 

"Not  to  be  ofDcially  reported." 

Action  for  a  partnership  accounting  be- 
tween N.  A.  McCormick  and  William  Stofer. 
From  s  judgment  for  defendant,  plaintiff  ap- 
peids. 

B.  J.  Peter*,  tot  appellant.  M.  8.  Tyler 
and  W.  U.  Holt,  for  appellee. 

Pbtob,  J.  The  sole  question  necessary  to 
be  considered  in  this  case  arises  from  the 
construction  given  tbe  partnership  contract 


by  the  court  below.  Tbe  loss  sustained  by 
tbe  appellee  more  than  covers  all  the  errors 
in  his  accounts  alleged  by  the  appellant  to  ex- 
ist; but  when  scrutinized  it  will  be  found 
that  there  is  nothing  to  complain  of  on  the 
part  of  the  appellant,  except  the  judgment, 
by  which  she  is  made  to  share  on»-half  of  the 
loss  sustained  by  the  venture.  The  plaintiff 
(appellant)  alleges  that  there  was  sold,  in  all, 
about  132,000  bushels  of  coal.  The  appel- 
lee responds  by  sayintr  that  it  was  only  123,- 
116  bushels  that  this  defendant  sold;  and  m 
this  he  is  sustained  by  tlie  books  kept  of  the 
partnership  business.  It  is  true  that  the  ap- 
pellee kept  or  made  out  two  books  of  account 
that  were  not  partnership  books,  but  con- 
tained a  statement  of  the  partnership  trans- 
actions, copied,  no  doubt,  from  the  regular 
books;  and  while  these  books  that  were  not 
partnership  books  could  not  be  read  as  evi- 
dence, and  while  the  accounts  are  in  a  con- 
fused condition,  it  is  manifest  that  the  firm 
lost  aliout  31,800,  and  that  the  appellee  has 
accounted  for  all  the  coal  sold  by  him  as  mon- 
eys received.  The  $1,800  will  at  least  more 
than  cover  all  the  errors  complained  of  in 
that  regard. 

The  qnestioM  arises,  who,  under  the  con- 
tract, is  to  sustain  this  loss, — the  appellee, 
or  is  it  to  be  placed  to  the  debit  of  the  flrmP 
The  partnership  was  in  mining  and  selling 
coal.  The  husband  of  the  appellant  superin- 
tended the  mining,  and  the  appellee  sold  the 
coal.  The  appellee  was  the  moneyed  part- 
ner, and  advanced  over  $15,000  in  the  enter- 
prise. By  the  terms  of  tlie  contract,  the  ap- 
pellee "  was  to  furnish  the  money  [and  did 
furnish  it]  to  build  a  tramway  from  the  coal 
road  to  the  mines,  and  to  advance  the  money 
for  all  expenses  that  is  necessary  for  ship- 
ment of  coal;  for  which  advancements  the 
appellant  agrees  that  the  profits  on  the  coal 
shall  go  to  extinguish  the  advancement  made 
by  the  appellee,  (Stofer;^  and  she  further 
af^rees  that  Stofer  shall  have  one-half  cent 
advantage  in  profit  on  each  bushel  of  coal 
sold,  for  said  advancement  of  money,  until 
the  advancement  made  is  extinguished  by 
proflts,  and,  after  that,  profits  to  l>e  divided 
equally.  Mrs.  McCormick  (appellant)  agrees 
to  have  all  the  business  attended  to  at  or  near 
the  mines;  and  Stofer  (appellee)  to  have  all 
the  business  attended  to  at  Mt.  Sterling,  to 
sell  the  coal  mined  by  said  firm,  and  to  collect 
all  moneys  from  sales  of  coal."  No  proQta 
were  made,  but  a  loss  sustained  of  about 
$1,800.  That  the  appellee  was  to  be  reim- 
bursed out  of  the  proceeds  of  the  sale  of  the 
coal,  to  tbe  extent  of  the  principal  advanced 
by  him,  is  manifest;  but  if  the  proceeds 
failed  to  pay  him,  and  there  was  no  profit 
after  paying  expenses,  etc.,  out  of  what  fund, 
or  to  whom,  could  Stofer  look  to  share  with 
him  the  lossP  He  had  agreed  to  look  to  the 
proflts  for  the  interest  on  his  money  ad- 
vanced, that  is,  was  to  get  one-half  cent  per 
bushel  out  of  profits  for  interest  on  his  mon- 
ey, and  the  proflts  were  to  go  to  extinguish- 
ing the  principal  sum  advanced;  and,  as  there 
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were  no  profits,  all  that  Stofer  am  get  is  what 
is  left  of  the  principal  sum.  It  may  be,  and 
appears  to  be,  a  baxd  bargain  on  the  part  of 
the  appellee,  but  it  was  intended  that  his  co- 
partner shonld  bear  none  of  the  losses;  and 
she  says  that  her  husband's  experience  in 
mining  was  the  consideration  for  the  under- 
taking on  the  part  of  the  appellee.  It  ap- 
pears that  appellant  bad  but  little,  if  any- 
thing, to  pnt  into  the  concern ;  and  tills  seems 
to  furnish  another  argument  in  favor  of  the 
construction  now  given  the  contract.  In 
fact,  it  appears  that  the  appellant  ia  not  able 
to  pay  her  proportion  of  the  loss  adjudged 
against  her  in  the  court  below;  and  the  ap- 
pellee, being  wUling  to  risk  his  investment 
upon  a  contingency  that  might  and  did  re- 
sult in  loss,  must  abide  the  terms  of  his 
agreement.  We  think  a  fair  adjustment  of 
these  accounts  is,  on  the  return  of  the  case, 
to  dismiss  the  petition  of  the  appellant,  each 
party  paying  his  own  costs,  and  adjudge  that 
neither  is  entitled  to  a  judgment  against  the 
other.  As  it  is  to  settle  a  partnership,  it  is 
proper  that  each  should  contribute.  Judg- 
ment reversed,  with  directions  to  dismiss  the 
petition  88  indicated. 

Holt,  J.,  not  sitting. 


Greer  v.  Greer's  Adm'r  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct.  8,  1889.) 

8AI.S  OF  DaOBDBIIT'S  LAND— ESTOFPSI^-Fl.aADIllO 
— SUWHOBS. 

1.  Where,  after  a  sale  under  order  of  oourt  of 
a  decedent's  land  to  pay  his  debts,  an  hetr  makes  a 
cWm  of  ownership  to  one  of  the  lots,  and,  on  an 
•ppUoation  to  set  aside  the  order  of  sale,  the  issue 
of  ownership  is  made  and  tried,  the  objection  that 
no  summons  was  issued  on  the  amended  petition, 
which  asked  for  the  sale  of  that  lot,  is  waived. 

a.  Bo,  where  the  executor  and  the  other  heirs 
make  uo  objection  to  the  claimant's  effort  to  set 
aside  the  order,  save  by  a  denial  by  pleading  of  his 
ownership,  they  are  estopped  to  urge  that  the 
order  of  sale  became  final  when  the  term  at  which 
It  was  entered  expired. 

8.  It  appeared  that  property  claimed  by  the 
claimant  had  been  In  fact  paid  for  by  tbe  dec«dent, 
Irat  ovring  to  his  financial  difllculties  the  legal  title 
was  conveyed  to  claimant.  The  occupied  portion 
of  tJie  property  was  occupied  by  decedent  in  his 
Ufe-Ume,  and  rented  by  him,  and  during  some  of 
this  time  claimant  collected  the  rent  for  decedent. 
Upon  decedent's  death,  claimant,  together  with 
the  other  heirs,  executed  a  written  authority  to 
the  administrator  to  collect  the  rent,  which  tie  ex- 
ercised until  the  properly  was  destroyed  by  flre, 
when  be  collected  the  insurance.  As  to  the  unoc- 
cnpled  portion  claimant  only  made  a  claim  to  a 
kalf  Interest,  and  offered  to  oonvey  the  other  half 
to  the  administrator.  When  the  administrator  was 
preparing  a  list  of  decedent's  property  for  the  pur- 
pose of  procuring  an  order  of  sale,  which  was 
Known  to  claimant  the  latter  made  no  claim  to  any 
except  the  undivided  Interest  in  the  unoccupied 
lots.  Held,  that  he  was  estopped  to  claim  any 
further  interest  in  the  property. 

4.  An  order  of  the  court  allowing  the  claimant 
to  amend  his  pleadings  and  proceed  for  one-haU  of 
the  proceeds  of  those  lots  did  not  cure  the  error  in 
refusing  to  set  aside  the  sale  upon  ascertaining 
claimant's  interest,  as  the  court  had  no  authority 
to  order  their  sals  unless  they  were  shown  to  M 
indivisible. 

Appeal  from  chancery  court,  Kenton  coun- 
ty; J.  W.  Mkkzies,  Chancellor. 


"Not  to  be  officially  reported." 
Simmons  &  Schmidt,  for  appellant.    A. 
ff.  Stmrall,  for  appelleea. 

Holt,  J.  A.  L.  Oreer  died  intestate  in 
1884.  He  was  then  the  owner  of  considerable 
real  estate,  a  part  of  it  being  lots  in  the  city 
of  Covington.  He  was  also  heavily  indebted. 
His  administrator  brought  this  action  on  Jan- 
uary 23,  1885,  for  a  settlement  of  the  estate, 
a  part  of  the  relief  sought  being  a  sale  of 
enough  of  the  realty  to  pay  the  indebtedness. 
The  appellant,  James  A.  Greer,  who,  as  a  son 
of  the  decedent,  is  one  of  his  heirs,  was,  to- 
gether with  the  co-heirs,  made  a  defendant  to 
the  suit,  and  properly  summoned.  The  peti- 
tion described  to  some  extent  some  of  the  lota 
sought  to  be  sold,  but  did  not  name  those  now 
in  contest.  February  4,  1885,  an  amended 
petition  was  Bled,  which  sought  the  sale  of  cer- 
tain lots,  describing  them,  and  among  which 
are  lots  10  and  11  in  a  certain  city  8ul>- 
division.  February  17, 1886,  another  amend- 
ment was  filed,  which,  among  other  parcels 
of  property,  asked  the  sale  of  theae  lota,  (10 
and  11,)  and  also  of  lota  Nos.  12,  51,  and  an- 
other known  as  the  "Scott-8treet  Lot."  No 
summons  was  sued  out  upon  either  at  these 
ampuded  petitions  against  the  appellant. 
February  23,  1886,  an  order  was  entered  di- 
recting the  mle  of  many  parcels  of  property, 
and  among  them  the  five  above  named,  save, 
as  tbe  record  appears,  only  the,  south  half  of 
lot  51  was  directed  to  be  sold.  It  ia  probabte 
that  the  judgmea^  is  miscopied  as  to  the  last- 
named  lot,  and  tnat  a  sale  of  the  entire  lot 
was  ordered ;  but  we  must  consider  the  record 
as  we  find  it,  and  really  it  matters  not  as  to 
this  appeal  whether  it  was  one  way  or  the 
other.  In  April,  1886,  some  of  the  property 
was  sold,  but  none  of  thelotsabavedaicril>ed. 
June  7,  1886,  the  appellant  filed  an  answer, 
claiming  to  own  all  five  of  said  lots,  and  ask- 
ing that  the  order  of  sale,  as  to  them,  be  set 
aside.  A  reply  was  filed  controverting  his 
riglit  to  them.  The  issue  was  fully  made  as 
to  the  ownership  of  them.  Testimony  was 
taken,  and  the  case  went  to  judgment;  the 
chancellor  refusing  to  set  aside  or  modify  the 
judgmfutof  sale,  but  giving  the  appellant  tbe 
right,  if  he  saw  fit,  to  amend  his  pleadings 
and  claim  one-half  the  proceeds  that  might 
arise  from  a  sale  of  lots  10,  11,  and  51. 

As  the  pleadings  are,  the  administrator 
claims  that  said  lots  belong  entirely  to  the 
estate,  whUe  the  appellant  claims  that  he  Is 
the  owner.  It  is  ui^ed  upon  tbe  part  of  the 
appellant  that  he  should  have  been  Bum> 
moned  to  answer  tbe  amended  petitions,  and 
that  without  this  being  done  no  judgment  of 
sale  was  proper,  aa  the  original  petition  did 
not  seek  the  sale  of  the  lota  in  contest.  He 
asserts  In  bis  pleadings  that  the  administrator 
misled  him  byinfbrming  him  that  ha  need 
not  employ  any  attorney,  as  be  (the  adminis- 
trator) and  his  attorney  would  attend  prop- 
erly to  tbe  interest  of  the  heirs.  There  is  no 
evidence,  however,  to  support  this  charge. 
The  consideration  of  the  question  aa  to  tbe 
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necessity  of  a  summons  upon  the  amended 
petitions  is  obviated  by  tiie  fact  ttint  the  ap- 
pellant was  subsequently  permitted  to  set  up 
his  claim  to  tbe  property  by  pleading  and  be 
heard  as  to  it;  and,  for  tlie  reason  that  the 
appellees  made  no  objection  in  any  way  to  iiis 
doing  so,  and  to  bis  effort  to  set  aside  tiie  or- 
der of  sale,  saTe  by  a  denial  by  pleading  of 
his  ownership,  they  cannot  now  urge  that 
the  order  of  sale  became  tlnal  when  the  term 
at  which  -it  was  entered  expired,  and  could 
only  be  amended  or  modified  upon  one  of  the 
grounds  enumerated  in  the  Code  of  Practice. 
The  appellant  had  the  legal  title  to  tbe 
property,  save  lot  12.  In  need  not  be  fur- 
ther considered  than  to  say  that  while  the 
appellant  once  had  the  legal  title  to  it,  yet  on 
August  13,  1884,  he  conveyed  it  to  his  fa- 
Uier,  as  is  shown  by  a  deed,  made  part  of  the 
record,  and  proven  to  have  been  executed  by 
him.  It  is  quite  strange  that  in  the  face  of 
the  record  he  should  claim  it.  The  deeds  to 
lob)  10,  11,  and  51  were  made  to  him  in  1865. 
The  Scott-street  lot,  in  a  partition  of  some 
joint  property,  had  been  previously  parti- 
tioned and  laid  o8  to  him.  It  appears  his 
father  was,  at  one  time,  largely  involved. 
How  long  this  continued  does  not  certainly 
appear;  but  it  is  shown  that  by  reason  of  it 
both  the  appellant  and  the  intestHte's  brother 
held  property  in  their  names  which  in  fact 
belonged  to  A.  L.  Greer.  This  appears  from 
the  fact  that  daring  his  life-time  some  prop- 
erty so  held  was  sold,  and  the  proceeds  paid 
to  liitn.  The  appellant  relies,  in  support  of 
his  claim,  upon  the  single  fact  that  he  has 
the  I<>gal  title  to  tbe  property.  It  is  claimed 
upon  tlie  otiier  liand  tliat  his  father  paid  for 
it,  and  that  he  merely  held  it  in  trust  fur  him, 
and  tbat  by  reason  of  his  conduct  he  is  now 
equitably  estopped  to  deny  tbe  ownership  of 
the  heirs  of  A.  L.  Greer,  and  the  right  of  bis 
personal  representative  to  apply  it  in  pay- 
ment of  the  debts  of  tbe  estate.  As  to  the 
Soott-street  lot.  it  is  manifest  that  tbe  de- 
oeased  paid  for  it,  and  that  his  estate  is  equi- 
tably entitled  to  it.  Ten  years  or  more  before 
tbe  deatb  of  A.  L.  Greer  he  built  a  stable  up- 
on it,  claimed  the  lot  as  bis  own  when  be 
was  doing  this,  and  after,  and  continued  until 
bis  deatb  to  rent  it  and  collect  tbe  rents.  In 
fact  the  appellant,  during  tbat  time,  collected 
some  of  tbe  rents  in  his  father's  name.  After 
tbe  death  of  A.  L.  Greer,  bis  administrator, 
by  virtue  of  written  authority  from  the  lieirs 
to  him  to  collect  tlie  rents  of  the  estate,  and 
in  which  tbe  appellant  united,  continued  to 
collect  tbe  rent  of  the  stable  until  it  was  de- 
stroyed by  fire,  and  then  he  collected  tbe  in- 
surance. It  1^  appears  tbat  after  tbe  death 
of  tbe  intestate  an  execution  was  issued 
against  the  appellant  for  a  debt  of  his  father's, 
and  for  which  he  was  surety.  He  notified 
the  administrator  and  his  attorney  Uiat  un- 
less it  was  paid  by  the  estate  he  would  direct 
it  to  be  levied  upon  the  "Scott-street  proper- 
ty," and  thus  the  estate  would  really  pay  it, 
as  tbat  property  in  fact  belonged  to  bis  fa- 
ther.   Tbe  other  lots  wet-e  vacant.    It  does 


not  appear  who  had  eontrol  of  them.  Tbe 
father  claimed  them.  It  does  appear,  hoW" 
ever,  that  after  his  father's  deatli  the  appel- 
lant did  not  claim  the  lots  in  contest,  save 
the  undivided  half  of  Nos.  10,  11,  and  51; 
and  that,  subject  to  this  interest,  be  promised 
both  the  administrator  and  his  attorney  to 
convey  tbem  to  the  estate.  In  fact,  at  his  ir^ 
stance,  a  deed  from  him  to  the  Scott-street 
property  was  prepared  and  delivered  to  him, 
bnt  never  executed ;  the  sense  of  right,  seem- 
ingly, having  cringed  to  tbat  of  interest. 

Before  this  suit  was  brought,  tlie  admin- 
istrator, desiring  to  linow  what  property  be- 
longed to  his  intestate,  procured  from  the 
assessor  a  list  of  tiie  property  which  was  as- 
sessed in  the  name  of  A.  L.  Greer;  also  in 
the  names  of  A.  L.  Greer  and  his  brother; 
also  in  the  names  of  A.  L.  Greer  and  the  ap- 
pellant; and  also  in  the  name  of  the  hitter 
alone.  Hesubmitted  it  to  the  appellant  with 
the  request  that  he  designnte  what  parcels 
belonged  to  the  parties  respectively,  he  know- 
ing at  the  time  that  it  was  being  done  for  the 
purpose  of  procuring  a  sale  to  pay  tbe  debts 
of  the  estate.  He  then  informed  the  admin- 
istrator tbat  tne  Scott-street  property  be- 
louf^ed  to  his  father,  and  that  the  other  three 
lots,  numbered  10, 11,  and  51,  belonged  to  him 
and  his  father  jointly.  He  did  not  expressly 
direct  tbe  administrator  to  get  a  decree  for 
their  sale,  but  tlie  latter  proves  he  indicated 
the  ownership,  and  the  appellant  has  not  seen 
fit  to  testify  in  the  case,  and  the  evidence  of 
the  administrator  is  uncontradicted.  Tlie 
appellant  makes  no  effort  to  justify  his  sub- 
sequent course,  and  present  claim  to  the  en- 
tire property.  His  counsel  say  in  argument 
that  their  client  did  not  feel  called  upon,  in 
view  of  the  state  of  tbe  record,  to  offer  any 
evidence.  If  this  were  so  in  a  legal  view,  yet 
a  sense  of  right  should  have  so  far  actuated 
him  as  to  explain  why,  in  the  face  of  his  re- 
peated declarations,  he  is  now  claiming  the 
entire  property.  He  should  not  have  been 
willing  to  be  left  in  the  attitude  of  claiming 
what  beneficially  and  equitably  belongs  to 
bis  brothers  and  sisters  because  he  happens 
to  have  the  marked  legal  title.  He  asserts  in 
his  pleading  that  tbe  stable  was  built  under 
a  certain  agreement  between  bis  father  and 
himself,  but  he  offers  no  evidence  to  this  ef- 
fect. His  conduct  and  conversation  with 
the  administrator  has  equitably  estopped  him 
from  now  claiming  more  than  he  then  claimed. 
He  induced  tbe  administrator  to  sue  and  get 
a  judgment  of  sale.  To  defeat  the  claim  of 
tbe  estate  to  the  property,  be  now  relies  upon 
the  statute  of  frauds  and  the  statute  proliib- 
iting  remitting  trusts,  save  wliere  tlie  title  is 
taken  to  the  party  holding  it.  without  the 
knowledge  or  against  the  will  of  tbe  party 
furnishing  the  consideration,  or  the  grantee 
makes  the  purchase  in  violation  of  a  trust 
with  tbe  trust  funds. 

The  doctrine  of  equitable  estoppel  has, 
however,  been  called  into  life  to  prevent  in- 
justice. It  does  not  permit  a  party  to  mis- 
lead another  to  his  prejudice,  aud  then  turn 
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around  and  assert  the  contrary.  Especially 
la  this  so  where,  as  in  this  case,  it  is  mani- 
fest the  equity  and  right  of  the  matter  is  op- 
posed to  ^n  by  such  double-faced  conduct. 
The  appt'Uaut's  conduct  influenced  the  ad- 
miniBtrator  to  sue  to  sell  this  property,  and 
he  should  be  concluded  by  it.  The  adminis- 
trator relied  upon  it.  He  had  a  right  to  do 
so  under  the  circumstances,  and  the  estate 
and  lieira  will  be  prejudiced  if  the  appellant 
is  now  allowed  to  claim  that  bis  former  state- 
ments and  conduct  were  false.  Moreover, 
tlie  section  of  the  statute  immediately  suc- 
ceeding that  relative  to  resulting  trusts  pro- 
vides that  where  a  deed  is  made  to  one  per- 
son and  the  consideration  paid  by  another 
tlie  conveyance  shall  be  void  as  against  the 
creditors  of  the  latter;  and  here  the  adminis- 
trator, who  represents  them,  is  seeking  to 
subject  the  property  to  the  payment  of  their 
debts.    Gen.  St.  c.  63,  art.  1.  §§19,  20. 

The  lower  court  erred,  however,  in  not 
setting  aside  the  order  of  sale  as  to  lots  10. 
11,  and  51.  The  provision  of  the  judgment 
that  the  appellant  might  amend  bis  plead- 
ings and  proceed  for  one-half  of  the  proceeds 
arising  from  their  sale  did  not  cure  the  error. 
His  claim  to  a  joint  ownership  in  them  is 
somewhat  clouded  by  his  also  claiming  proper- 
ty in  which  he  clearly  bad  no  interest;  but  up- 
on the  testimony  he  is  such  joint  owner.  This 
being  so,  the  court  could  not,  without  any 
showing  that  they  were  indivisible,  order 
their  sale,  and  compel  the  appellant  to  ac- 
cept half  the  proceeds.  If  divisible,  be  could 
nut  be  thus  divested  of  the  one-half  of  them. 
It  rested  upon  the  appellee  to  show  that  they 
were  indivisible,  if  this  be  the  case.  If  not, 
they  should  be  partitioned.  The  judgment 
below  is  reversed,  but  only  so  far  as  it  failed 
to  set  aside  the  order  for  the  sale  of  lots  10, 
11,  and  51.  Upon  the  return  of  the  causes, 
steps  may  be  taken  to  show  that  they  cannot 
be  divided  without  materially  impairing  their 
value,  or  tor  their  partition,  as  the  case  may 
be,  and  for  further  proceedings  consistent 
with  this  opinion. 


MoTB  el  tut.  V.  Lanb. 
(Court  <xf  Appeal!  of  Kentutky.  June  18, 1B80. ) ' 
RsroKMATioir  or  Dikd. 
Where  a  deed  calls  for  a  certain  ooraer,  and 
the  testimony  of  the  surveyor  and  others  Is  clear 
and  explicit  that  the  corner  is  at  a  certain  other 
point,  aod  the  location  ol  the  land  is  such  as  would 
negative  the  doscription  In  the  deed,  the  deed  will 
be  reformed. 

Appeal  from  circuit  court,  Simpson  county; 
W.  L.  Reeves,  Judge. 

"Not  to  be  officially  reported." 

John  B.  Smith,  the  original  owner  of  a 
tract  of  land  in  Simpson  county,  devised  said 
land  to  his  nidow  for  life,  and  at  her  death 
to  his  four  children.  The  widow  having 
died,  the  surviving  children  and  the  heirs  of 
those  that  had  died  divided  said  land  among 
themselves,  jointly  executing  a  deed  of  par- 
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tition  therefor  to  each  other.  By  the  parti- 
tion George  A.  Moye  and  wife  were  allotted 
a  tract  of  land  on  the  north  side  of  the  Fort 
Blunt  road.  On  the  south  side  of  said  road, 
and  opposite  to  the  Smith  land,  one  Holland 
owned  a  farm  which  J.  S.  Lane  purchased, 
his  deed  from  Holland  calling  for  the  Fort 
Blunt  road  as  his  northern  boundary.  This 
was  an  action  by  George  A.  Moye  and  wife 
against  J.  S.  Lane  to  recover  a  small  strip  of 
land  lying  on  the  south  side  of  said  road,  and 
which  Lane  claimed  and  possessed,  a  hickory 
tree  being  the  corner  to  the  southern  bound- 
ary of  the  strip  in  controversy.  Judgment 
for  defendant,  and  plaintiffs  appeal.  The 
deed  of  partition  to  Moye  and  wife,  as  orig- 
inally written,  lixed  their  boundary  as  begin- 
ning "at  a  stone  comer;  •  ♦  ♦  thence 
S.,  ♦  *  •  W.,  ♦  ♦  ♦  to  a  stake  on 
the  Fort  Blunt  road. "  But  the  deed  was  in- 
terlined so  as  to  make  said  line  run  "to  a 
hickory  on  the  south  side  of  the  Fort  Blunt 
road."  Lane  was  an  heir  of  J.  B.  Smith's, 
and  signed  this  deed  of  partition ;  but  claims 
that  the  interlineation  was  inserted  therein 
by  mistake,  and  was  unknown  to  him  when 
he  signed  the  deed.  He  sought  a  correction 
of  said  deed  in  so  far  as  it  was  interlined. 
This  relief  was  granted  him. 

Oeo.  0.  HarrU,  tot  appellants.  /.  H. 
Goodnight,  for  appellee. 

Prtor,  J.  The  interlineation  In  the  par- 
tition deed  between  Smith's  heirs  was  made 
by  the  surveyor,  I.  H.  Goodnight,  and  the 
work  done  at  the  instance  of  the  plaintiffs 
in  this  action.  If  the  hickory  south  of  tlie 
Fort  Blunt  road  is  the  corner  of  the  plaintiffs' 
land,  then  Holland's  line — now  Lane's — 
cannot  be  at  the  center  of  the  Fort  lilunt 
road.  This  hickory  is  described  or  mentioned 
as  the  corner  in  the  partition  deed  by  which 
all  the  parties  to  this  controversy  are  bound, 
unless  the  interlineation  made  by  the  sur- 
veyor was  made  by  a  mistake,  or  inadvertent- 
ly, in  the  preparation  of  the  partition  deed.  It 
is  plain  from  the  testimony  that  all  the  par- 
ties regarded  this  road  as  the  soutiiern  bound- 
ary of  the  land  claimed  by  the  plaintiffs,  and 
as  the  northern  boundary  of  the  land  claimed 
and  owned  by  Holland,  and  now  owned  by 
the  defendant.  Lane.  It  is  equally  apparent 
that  tlie  insertion  of  the  hickory  as  a  corner 
was  made  by  the  mistake  of  Goodnight,  tiie 
draughtsman,  because  be  swears  that  the 
road  was  the  southern  boundary  of  plaintilTs' 
land,  and  there  is  no  dispute  in  regard  to  it. 
The  dispute  was  as  to  the  eastern  boundary, 
the  plaintiffs  claiming  that  one  Hatlield  had 
sold  adjoining  land  that  conflicted  in  its 
boundary  with  tlie  eastern  line  of  the  plain- 
tiffs; that  in  running  that  line  the  distance 
by  the  calls  of  the  title-papers  ended  at  this 
road,  altliongh  they  cronsed  the  road,  and 
passed  south  to  this  hickory,  that  is  now 
claimed  is  the  true  corner.  D.  G.  Walker,  a 
party  selected,  with  Goodnight,  to  settle  this 
eastern  boundary,  which  was  the  line  of  the 
dower  tract,  and  in  conflict  with  the  Hatlield 
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line,  eonoboratea  Ck>odnlght,  and  has  a  dia- 
tinct  reeoUectioii  of  running  from  the  post 
oak  south  to  the  road,  and  from  the  spring 
to  the  road,  and  then  with  the  road  eastward- 
ly  to  a  point  in  the  road  opposite  the  hickory, 
now  claimed  as  the  real  comer.  He  says 
there  was  no  dispute  as  to  the  road  being  the 
■outbem  line,  and  this  seems  to  have  been 
ooncflded  by  all.  The  geography  of  the  terri- 
tory in  dispute  would  also  Indicate  that  this 
road  was  the  southern  boundary,  as  by  run- 
ning it  from  the  hickory  would  throw  the 
land  into  a  singular  shape,  and  give  to  the 
plaintiffs  a  small  parcel  of  land,  entirely  cut 
off  by  the  big  road  from  their  tract  The 
proof,  however,  on  the  subject  is  not  only 
persuasive,  but  convincing,  and  the  judg- 
ment below  is  afflruieU. 


BsMTOH  v.  Bagam's  Ash'ss. 
lOoturt  of  Appeals  of  Kentucky.    OoL  1,  1889.) 

ESTOFPBL — Bt  RiOOBD. 

Certain  tnutees  appointed  by  a  will  bought 
land  of  the  father  of  one  of  the  cestui*  que  trust- 
ent,  and  received  a  conveyance,  with  a  reservation 
of  a  lien  for  the  residue  of  the  purchase  money .  Un- 
der a  decree  to  which  the  beneJElciaries  were  not 
parties,  the  land  was  sold  for  much  less  than  its 
cost,  and  purchased  by  the  grantor,  who  agreed  to 
pi^  the  beneficiaries,  who  were  his  daughter  and 
Mr  husband,  for  what  interest  they  had  therein; 
but  before  doing  80  he  died.  Fending  a  suit  to  par- 
titiOD  the  grantor's  land,  to  which  the  cestuis  que 
tntatent  were  parties,  some  of  the  heirs  agreed  to 
rdmburse  them,  but  others  refused  to  do  so;  upon 
which,  said  cestui*  que  trustent  tendered  a  cross- 
petition,  asking  compensation  for  their  interest  in 
the  land,  bat  it  was  held  to  be  offered  too  late,  and 
rejected,  and  thereupon  one  of  them  brought  suit 
tor  Biioh  compensaUon.  Held,  that  plaintiff  was 
not  estopped  from  maintaining  snch  a  suit  by  the 
partition  proceedings,  sinoe  the  heirs  had  falsely 
tad  him  to  expect  compensation  without  litigation 
until  too  late  to  sucoesstully  make  his  claim 
therein. 

On  rehearing.  For  former  opinion,  see  11 
B.  W.  Rep.  430. 

T.  H.  Uinea  and  Irving  HdUey,  for  appel- 
lant. H.  L.  Stone  and  Yoting,  Mitchell  <§ 
Tounff,  for  appellees. 

Pbtor,  J.  On  a  careful  reconsideration  of 
this  case  we  perceive  no  reason  for  granting 
a  rehearing,  or  modifying  the  opinion  already 
rendered.  We  can  look  alone  to  the  facts  of 
the  record  before  us,  and  it  presents  the  naked 
case  of  the  trustees  of  Benton  and  his  family 
purchasing  of  his  (Benton's)  father-in-law  a 
smaU  tract  of  land  for  81,494,  receiving  81,200 
in  cash;  and  then  the  father-in-law,  in  a  suit 
against  the  trustees,  reinvesting  himself  with 
title,  by  purchasing  the  whole  land  for  tbe 
balance  of  the  purchase  money.  This  is  in- 
equitable; and  while,  in  the  absence  of  all 
proof,  the  title  would  pass  regardless  of  tlie 
inadequacy  of  price,  there  is  proof  in  the  rec- 
ord conducing  to  show  that  the  father-in-law 
was  not  asserting  such  a  claim  to  it  as  would 
deprive  tbe  beneficiaries  of  the  payment  made 
on  this  land.  The  witness  testifying  may 
have  l>een  of  tender  years  at  the  time  she 
heard  wlwt  she  details  in  regard  to  this  mat- 


ter, but  we  have  no  reason  to  disregard  the 
testimony.  The  division  of  the  real  estate  is 
not  disturbed  by  the  opiuiun  and  mandate  in 
this  case.  It  is.  in  fact,  a  controversy  be- 
tween Ragan's  administrators  and  the  appel- 
lant. The  latter  is  entitled  to  tbe  land  or 
the  money. 

There  was  a  warning  order  in  the  case 
against  the  non-residents,  and  an  appearance 
of  the  administrators  by  counsel;  and  it  is 
now  too  late  to  make  the  question  that  all 
the  parties  were  not  before  the  court.  In 
fact,  the  heirs  were  not  necessary  parties  to 
the  clHim  against  tbe  administrators.  The 
petition  is  overruled. 


WBBN  «.  FOLIAWELL. 

(Supreme  Court  of  Arkansas.    Oct.  5, 1889.) 
Advbbsx  Posskssion— Trusties. 
A  trustee  cannot  acquire  title  by  limitation 
as  against  his  cestui  que  trust  where  there  has 
been  no  disclaimer  of  the  trust. 

Appeal  from  circuit  court,  Fulton  county; 
B.  H.  Powell,  Judge. 

Suit  by  Francis  FoUowell  against  S.  H. 
Wren,  for  the  possession  of  certain  land  al- 
leged to  be  held  in  trust  for  plaintiff.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 

Sanders  &  Watkine  and  J.  L.  Abernethy, 
for  appellant. 

Feb  Cttkiau.  The  appellant  held  the  land 
in  controversy  in  trust  for  the  appellee,  and 
relies  upon  the  statute  of  limitations  as  a  de- 
fense to  the  appellee's  action  to  recover  pos- 
session; but,  as  there  is  no  fact  set  forth  in 
the  abstract  from  which  we  can  infer  a  dis- 
claimer of  the  trust,  there  is  nothing  to  show 
that  the  statute  was  ever  set  in  motion.  Tbe 
judgment  of  recovery  will  be  affirmed. 


Oebkan  Ins.  Ck>.  e.  Dayu. 
(Supreme  Court  of  Arkanaat.    Oeb  S,  1889.) 

iNSUBAKOa  POLIOT— RascissioH. 
In  an  action  on  a  note,  executed  in  payment 
of  premiom  on  an  insurance  policy,  it  appeared 
that  after  the  execution  of  the  note,  and  the  ac- 
ceptance of  the  policy  to  take  effect  tn  fiOuro,  it 
was  returned  to  the  company  by  its  agent  for  cor- 
rection; that  thereafter  defendant  instructed  the 
company  to  rescind  the  policy,  and  return  his 
note;  that  the  company  refused,  and  forwarded 
the  corrected  policy,  wmoh  defendant  immediately 
returned ;  and  that  the  company  retained  the  pol- 
icy before  tbe  risk  began,  without  explanation. 
Held  that  a  verdict  for  defendant  was  warranted. 

Appeal  from  circuit  court,  Sebastian  coun- 
ty; J.  S.  Little,  Judge. 

Action  by  the  German  Insurance  (Company 
against  Davis  upon  a  promissory  note,  exe- 
cuted by  him  in  payment  uf  tbe  premium  on 
an  insurance  policy.  The  note  was  executed, 
and  the  policy  issued  and  accepted,  in  the 
latter  part  of  1884,  upon  agreement  that  the 
policy  should  not  take  effect  until  January 
22,  1885.  After  defendant  had  received  the 
policy,  plaintiff's  agent,  upon  examination, 
discovered  a  mistake    therein,  whereupon. 
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with  defendants  consent,  he  retnmed  it  to 
the  oompanj  for  correction.  On  the  follow- 
ing day  defendant,  concluding  that  he  did 
not  want  the  new  policy,  had  a  letter  written 
to  the  company  instructing  it  to  cancel  the 
policy,  and  return  hla  note.  The  comjiany 
refused  to  accede,  and  forwarded  the  correct- 
ed policy  to  him,  which  he  Immediately  re- 
turned. Judgment  for  costs  against  plain- 
tiff in  Justice's  court,  and,  upon  trial  in  cir- 
cuit coui-t,  judgment  for  defendant.  Plain- 
tiff appeals. 
Banders  <t  Watktru,  for  appellant. 

Fer  Cubiau.  The  return  of  the  correct- 
ed policy  to  the  insurance  company  by  Davis, 
and  the  retention  of  it  by  the  company  before 
the  risk  began,  without  explanalion,  when 
Davis'  action  was  known  to  be  in  pursuance 
of  an  offer  to  rescind  the  contract  for  insur- 
ance, was  evidence  tending  to  prove  that  the 
oompMuy  acceded  to  the  proposition  to  re- 
scind. The  verdict  is  therefore  supported  by 
evidence,  and  the  judgment  will  be  affirmed. 


St.  Louis  &  S.  F.  Br.  Ck>.  v.  Barobr. 

iSujnreme  Court  of  Arkansas.  Oct  6, 1889.) 
Kbouoinor— Dbclabations  or  Aobnt. 
The  statement  of  the  station  agent  of  a  rail- 
road oompany,  made  at  the  time  plaintiff  reoeived 
injuries  for  which  he  sues,  that  the  hole  in  the 
platform  into  which  plaintiff  fell  "onght  to  have 
been  fixed,"  is  incompetent  to  show  unreasona- 
ble delay  on  the  part  of  the  company  in  repairing 
the  platform  after  the  def eot  became  known. 

Appeal  from  circnit  court,  Washington 
county;  J.  M.  Pittman,  Judge. 

C.  M.  Barger  brought  an  action  against 
the  St.  Louis  &  San  Francisco  Railway  Com- 
pany, for  injuries  received  by  reason  of  his 
falling  into  a  hole  in  the  platform  of  the 
depot  in  Springdale.  At  the  trial,  he  and 
another  witness  testified  that,  at  the  time, 
the  station  agent,  one  Frost,  said,  "That  hole 
ought  to  have  been  fixed."  Defendant  ob- 
jected to  evidence  of  the  agent's  declarations, 
but  the  objection  waa  overruled;  and  the 
court  instructed  the  jury  that  the  knowledge 
of  the  agent,  who  was  In  charge  of  the  build- 
ings and  platform,  of  a  defect  in  the  latter, 
was  equivalent  to  knowledge  by  the  company. 
Verdict  for  plaintiff,  and  defendant  appeals. 

John  O'Day,  E.  D.  Kenna,  and  B.  R. 
Davidson,  for  appellant.  L.  Gregg,  for  ap- 
pellee. 

Per  CiTBiAii.  The  admission  of  the  testi- 
mony of  Frost  was  error.  The  only  object 
of  the  testimony  was  to  prove  unreasonable 
delay  upon  the  part  of  tlie  company  in  repair- 
ing the  platform  after  the  defect  in  it  became 
known.  The  statement  of  the  agent  was  in- 
competent for  that  purpose.  Story,  Ag.  § 
136;  Bailroad  Co.  v.  FiUmore,  57  III.  265; 
Bailroad  Co.  v.  Riddle,  60  111.  534;  Flynn  v. 
State,  43  Ark.  2»g. 

Reverse  the  judgment,  and  remaud  the 
cause  for  a  new  trial. 


RoTAN's  Heirs  v.  SPRnraiEB. 
(Supreme  Court  of  Arkansas.    Oct  5, 1880.) 

JmjOMEST — Injunction — Compi.aint. 

Where  a  bill  to  enjoin  a  judgment  alleges- 
no  defense  to  the  claim  upon  which  such  judgment 
was  rendered  it  states  no  csose  of  aetion. 

Appeal  from  circnit  court,  Chicot  county; 
C.  D.  Wood,  Judge. 

S.  H.  Springer  obtained  judgment  against 
W.  A.  Rotan  in  his  life-time,  and  after  his 
death  the  cause  was  revived  in  the  name  of 
his  administratrix,  and  judgment  had  against 
her.  The  heirs  of  Rotan  filed  a  bill  to  enjoin 
this  judgment  as  being  void;  but  the  bill  al- 
leged no  defense  whatever  to  the  claim  upon, 
which  the  judgment  was  rendered.  The 
court,  upon  defendant's  demurrer,  dismissed 
the  bill,  and  plaintiffs  appeal. 

Wm.  B.  Streett,  for  appellants.  D.  H. 
Reynolds,  for  appellee. 

Per  Curiam.  The  plaintiffB  offered  no- 
suggestion  of  a  defense  to  the  claim  upon 
which  the  judgment  which  they  sought  to  en- 
join was  based.  Their  complaint,  therefore, 
stated  no  cause  of  action,  (State  v.  Hill,  50 
Ark.  458,  8  S.  W.  Rep.  401.)  and  the  court 
did  nut  err  in  sustaining  the  demurrer.  Af- 
firm. 


WoBTBEN,  Collector,  fl.  QuiMN  et  al. 

(Sujtrtme  Court  of  ArkoTisas.    Oct  5, 1889.) 

CoLUOTioN  or  Taxbb. 

Where  goods  are  sold  by  the  person  dbarget 

with  the  taxes,  after  the  lien  has  attached,  they 

are  lisbM  to  seizure  in  the  hands  of  the  vendee; 

and,  if  be  sells  them,  the  colleotor,  if  he  cannot 

otherwise  realise  tne  taxes,  may  sne  the  vendee  in 

equity  to  charge  the  proceeds  of  such  sale  with  the 

taxes,  under  Mansf.  Dig.  Ark.  |  6TC7,  anthorizing^ 

the  collector  to  oollect  the  personal  property  tax 

by  "sale  of  property  or  otherwise. " 

Appeal  from  chancery  ooiirt,  Pulaski  coun- 
ty; D.  W.  Carroll,  Chancellor. 

This  is  an  action  brought  by  B.  W.  Worth- 
en,  as  collector,  against  Quinn  &  Gray,  for 
the  collection  of  $984.38,  taxes  on  a  925,000 
stock  of  goods,  listed  by  Quinn  Bros.,  who  at 
the  time  of  the  assessment  were  doing. busi- 
ness in  the  city  of  Little  Rock,  Ark.  Subse- 
quent to  the  assessment,  but  prior  to  the 
time  for  the  payment  of  taxes,  said  stock  of 
goods  of  Quinn  Bros,  waa  exposed  to  sale  by 
virtue  of  a  writ  of  execution  issued  out  of 
the  United  States  court  for  the  eastern  dis- 
trict of  Arkansas,  and  was  purchased  by 
Quinn  &  Gray,  who  disposed  of  the  same  in. 
the  ordinary  course  of  trade.  Mansf.  Dig.  § 
5757,  provides  that  the  collector  may  collect 
the  personal  tax  by  "sale  of  property  or 
otherwise. " 

1^.  L.  Terry  and  T.  B.  &ibbon,  for  appel- 
lant.    Caruth  dt  Erb,  for  appellees. 

Per  Curiam.  When  a  colleotor  has  ex- 
hausted his  remedy  by  warrant  for  the  dis- 
traint of  taxes  due  on  personal  property,  he 
may  resort  to  his  remedy  by  suit  to  collect 
them.    Mansf.  Dig.  §  5757;  Murray  v.  Bap- 
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ley.  80  Ark.  568;  State  t.  Hiracb,  16  Lea,  40. 
If  goods  are  sold  by  the  person  charged  with 
the  taxes  after  the  lien  attached,  tbej  are 
liable  to  seizure  in  the  bands  of  the  vendee 
for  the  satisfaction  of  the  hen,  (Bridewell  v. 
Morton,  46  Ark.  78;)  and  If  he  sells  them, 
and  Uie  collector  cannot  realize  the  taxes 
otherwise,  he  may  maintain  a  suit  in  equity 
against  the  vendee  to  charge  the  proceeds  of 
such  sale  with  the  payment  of  the  taxes, 
(Dickeoaon  v.  Harris.  48  Ark.  355,  3  8.  W. 
Bep.  58;  Anderson  v.  Bowles,  44  Ark.  110; 
Mitobell  V.  Badgelt.  33  Ark.  387.)  The  judg- 
ment of  the  chancery  court  will  be  reversed, 
and  the  cause  remanded,  with  instructions  to 
overrule  the  demurrer  to  the  complaint 


Shinn  v.  Cotton. 

iSuvnme  Court  of  Arhanaat.    Oct  13, 186S.) 

Fan  VmsKT. 

Wbere  one  mns  a  free  •feiS  within  a  mile  of 

a  licensed  feiry,  as  an  indnoement  to  trade  at  bis 

store,  he  la  not  liable  to  p^  the  penalty  imposed 

by  Hansf.  Dig.  Ark.  {  8SS5,  for  runalng  a  ferry  for 

Boney  or  other  raloable  thing  without  obtaining  a 

license,  -where  there  was  no  agreement  to  trade  at 

defendant's  store  by  the  parties  ferried,  and  no 

money  paid  by  them. 

Appeal  from  circuit  court,  Johnson  coun- 
ty; G.  S.  CuNNUiOHAM,  Judge. 

Mansf.  Dig.  Aik.  §  3335.  "If  any  person 
shall  keep  any  ferry  over  any  navigable 
stream,  for  which  he  shall  charge  any  person 
any  money  or  any  other  valuable  thing,  with- 
out complying  with  the  provisions  of  law  in 
relation  to  obtaining  license,  he  shall  forfeit 
4md  pay  to  every  other  person  having  a 
licensed  ferry  on  the  same  stream  or  lake.  In 
the  same  county,  five  dollars  for  every  person 
so  ferried,  and  the  same  sum  for  every  wagon 
-or  other  article  so  transported,  which  may  be 
the  subject  of  separate  ciiarge,  to  be  sued  for 
-and  recovered  by  civil  action,  founded  on  this 
atatute,  with  costs  of  prosecution." 

ff.  W.  Shinn,  for  appellant. 

Feb  Ccriam.  This  is  a  suit  for  a  statu- 
tory penalty  under  section  8335,  Mansf.  Dig. 
The  proof  showed  the  running  of  a  free  skift 
within  a  mile  of  plaintiff's  licensed  ferry,  by 
the  defendant,  as  an  inducement  to  persons 
to  trade  at  his  store.  The  agreed  statement 
of  facts  is  to  the  effect  that  the  persons  so 
carried  did  not  agree  to  buy  anything  of  de- 
fendant, and  tl)at  the  defendant  made  no 
charge  in  money  or  other  valuable  thing  for 
ferriage.  Plaintiff's  right  to  damages  for  an 
injury  done  him,  had  he  sought  sach  remedy, 
would  have  l)een  clear  under  the  authorities 
cited  by  him ;  hut  the  statutory  penalty  is  not 
recoverable  against  one  who  runs  a  free  ferry. 
Tlie  agreed  statement  of  facts  excludes  a  re- 
covery.   Affirmed. 


GiTT  OF  Fort  Smith  «.  Yoiuc  «t  al. 

iSuvreme  Court  of  Arkarisat.    Oct  6, 1888.) 

DarECTm  Streets. 

TbODgb  It  is  the  dnty  of  municipal  corpora- 

ttons  in  ArkansBS  to  keep  their  streets  In  repair. 


yet,  in  the  absence  of  a  statute,  they  are  not  liable 
to  persons  Injured  by  failure  to  repair.  Follow- 
ing City  of  Arkadelpbia  v.  Windham,  4  S.  W. 
Rep.  460. 

Appeal  from  circuit  court,  Sebastian  conn- 
ty;  J.  S.  Little,  Judge. 

0.  M.  Cooke,  for  appellant.  E.  B.  Bryant 
and  Sandert  d  Watkins,  for  appellees. 

IIehinowat,  J.  This  Is  an  action  by  the 
appellees,  as  next  of  kin  of  N.  H.  York,  to  re- 
cover of  the  appellant  damages  for  an  injury 
to  him.  resulting  in  his  death,  The  ;^)pel- 
lant  had  constructed  a  culvert  in  one  of  its 
streets.  After  its  construction,  a  hole  was 
made  in  its  covering,  into  which  the  deceased 
stepped,  thereby  receiving  the  injury.  It  is 
conceded  that  the  culvert  was  constructed 
with  care  and  skill,  but  claimed  that  the  ap- 
pellant was  negligent  in  not  repaying  it. 
The  appellant  contends  that  the  facts  alleged 
constitute  no  cause  of  action  against  it;  and 
relies  upon  the  decision  of  this  court  in  the 
case  of  Arkadelphta  v.  Windham,  49  Ark. 
189,  4  S.  W.  Rep.  450,  as  conclusive  of  iU 
contention.  The  contention  of  the  appellees 
is — First,  that  the  facts  of  this  case  do  not 
bring  it  within  the  rule  announced  in  that 
decision ;  second,  that,  if  this  case  comes  with- 
in the  rule  controlling  the  case  referred  to, 
its  holdings  were  erroneous,  and  it  should  l>e 
reconsidered  and  overruled.  In  the  consid- 
eration of  the  questions  presented,  the  court 
has  been  greatly  aided  by  the  Ulwrs  of  coun- 
sel upon  either  side,  which  we  cheerfully 
commend  for  thoroughness  of  research,  ai^ 
clearness  and  accuracy  in  the  analysis  of  ad- 
judged cases. 

In  attempting  to  distinguish  the  facts  of 
this  case  from  those  considered  in  the  cases 
referred  to,  it  is  contended  that,  as  the  injury 
complained  of  in  this  case  resulted  from  a 
failure  to  repair  a  street  fallen  out  of  repair, 
while  the  injury  complained  of  in  that  case 
was  occasioned  by  a  failure  to  put  a  street  in 
good  condition,  the  cases  should  be  governed 
by  different  rules.  This  distinction  is  not 
sustained  by  the  authorities  upon  which  the 
court  relied  in  that  cuse,  but  is  opposed  to 
their  reasoning.  That  it  is  a  duty  owing  by 
municipal  corporations  to  the  pnltlic  to  make 
good  stieets,  and  to  repair  defects  in  them  as 
they  occur,  is  plain.  Mansf.  Dig.  g  737. 
But  an  inspection  of  the  statute  discloses  that 
the  measure  of  the  dnty  torepaira  street  fall- 
en out  of  repair  is  nol^  greater  than,  but  the 
same  as,  the  duty  to  put  it  in  good  condition 
originally.  We  have  carefully  examined  the 
cases  relied  upon  to  maintain  the  distinction. 
Most  of  them,  we  think,  fail  to  do  it.  One 
was  subsequently  overruled  by  the  learned 
judge  who  delivered  the  opinion;  and  anoth- 
er, in  its  reasoning,  antagonizes  principles 
sustained  by  undoubted  authority,  and  ap- 
proved by  this  court.  We  cannot  distinguish 
the  cases.  The  question,  then,  involved,  is 
one  upon  which  the  earlier  authorities  agree, 
in  sustaining  tlie  view  lieretofore  taken  by 
this  couit.  If  later  authorities  sustain  the 
contrary  view,  they  liave  done  no  more  than 
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eftect  a  dlTiaion;  and  it  cannot  be  claimed 
safely  that  the  weight,  as  respects  numbers 
or  learning,  is  against  the  view  iirst  taken. 
Tlie  former  decision  of  this  court  wa«  made 
after  a  careful  and  exhaustive  examination 
of  adjudged  cases.  It  would  be  unwise  to 
reconsider  the  conclusion  there  reached,  un- 
less  we  were  clearly  satisfled  that  it  was 
wrong  in  principle,  and  mischievous  in  its 
operation.  We  do  not  reach  that  conclusion. 
The  judgment  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  according  to 
law. 


Cbesswell  et  al.  v.  Mathbwb  et  al. 

(.Supreme  Court  of  Arkansas.    Oct  6, 1888.) 

Pbobatb  Court — Jubisdiotiom — Cbrtioram. 

The  judgment  of  a  probate  court  against  a 

guardian  for  goods  furnished  to  the  mother  of  his 

wards  for  their  benefit  U  void,  and  will  be  set 

aside  on  certiorari. 

Appeal  from  circuit  conrt,  Izard  county; 
B.  H.  PowELi,,  Judge. 

/.  L.  Ahemethy  and  Sanders  &  Watkiru, 
for  appellants.     Robert  Neill,  for  appellees. 

Hushes,  J.  William  Wood  died  in  Izard 
county  in  1878,  leaving  him  surviving  Sarah 
Wood,  his  widow,  and  seven  minor  children, 
some  of  whom  intermarried  with  some  of  the 
plaintiffs  below,  appellants  here.  The  appel- 
lee T.  J.  Matliews,  having  intermarried  with 
Mollie  Wood,  one  of  said  minors,  became  the 
probate  guardian  of  the  others.  Sarah  Wood, 
the  mother  of  these  children,  died  intestate 
in  January,  1880,  and  there  was  administra- 
tion upon  her  estate.  While  a  widow,  in 
1879,  Mrs.  Sarah  Wood  bought  merchandise, 
goods,  and  wares  of  the  flrm  of  R.  C.  Math- 
ews &  Son,  amounting  to  8169.69.  On 
the  11th  day  of  November,  1880,  Mathews  & 
Son  made  alBdavit  to  the  correctness  and  jus- 
tioe  of  the  account;  and  on  the  18tli  day  of 
November,  1880,  the  same  was  Indorsed: 
"Examined  and  approved  this,  the  18tb  day 
of  November,  1880.  Notice  waived;"  and 
signed,  "T.  J.  Mathews,  Guardian  Wm. 
Wood  Heirs."  This  account  was  thereafter 
presented  to  the  probate  court  of  Izard  coun- 
ty, and  a  judgment  for  the  amount  thereof 
was  rendered  by  said  court  against  T.  J. 
Mathews,  as  guardian  of  the  minor  heirs  of 
William  Wood,  deceased,  in  which  judgment 
it  is  recited  that  tbe.court  found  that  Mrs. 
Sarah  Wood  was  the  mother  and  natural 
guardian  of  the  heirs,  and  that  the  goods 
were  purchased  by  her  for  the  benefit  of  said 
heirs.  It  does  not  appear  that  this  judgment 
was  ever  paid  by,  or  that  credit  for  the  same 
was  ever  allowed,  the  guardian,  in  any  set- 
tlement of  his  in  the  probate  court.  In  Feb- 
ruary, 1886,  appellants  obtained  a  writ  of 
certiorari  from  tlie  judge  of  the  third  judicial 
district  to  have  the  proceedings  referred  to 
in  tlie  probate  court  certi  tied  up  to  the  Atarch 
term  of  the  Izard  circuit  court,  and  tiled  their 
petition  charging  that  said  judgment  was 
void  for  the  want  of  jurisdiction  of  the  sub- 


ject-matter and  of  the  minor  heirs,  who  were 
not  served  with  process,  and  praying  that  the 
judgment  be  quashed.  Appellees  answered, 
and  demurrad  to  the  petition,  on  the  grounds 
that  it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  The  demurrer  to  the 
petition  was  sustained  by  the  circuit  court. 
Appellants  excepted  and  appealed. 

The  mode  of  reviewing  a  judgment  of  the 
probate  court  is  usually  by  appeal;  but,  when 
the  probate  court  exceeds  its  jurisdiction,  the 
judgment  may  be  examined  into  and  quashed 
upon  certiorari.  It  appears  to  this  court  too 
clear  for  argument  that  the  probate  court 
had  no  jurisdiction  to  entertain  an  action, 
suit,  or  proceeding  of  this  kind.  We  are  of 
opinion  that  the  proceedings  in  the  probate 
court,  in  allowing  said  claims,  were  coram 
non  judice  and  void,  and  that  said  agree- 
ment of  said  court  ought  to  be  quashed  and 
held  for  naught.  A  guardian  cannot  be  sued 
in  the  probate  court.  It  is  the  duty  of  the 
probate  court,  from  time  to  time,  to  make 
the  necessary  appropriations  of  money  or  per- 
sonal estate  for  the  maintenance  and  educar 
tion  of  minors;  and,  when  these  are  insuffi- 
cient, it  may,  upon  application,  order  a  sale 
of  the  minors'  real  estate.  Sections  3501, 
3502,  Mansf.  Dig.  A  guardian  is  not  re- 
sponsible, either  personally  or  in  his  fiduciary 
capacity,  for  necessaries  furnished  his  ward 
without  his  consent,  express  or  implied. 
Overton  v.  Beavers,  19  Ark.  628.  In  such 
case  the  infant  may  be,  and,  if  so,  an  action 
lies  against  the  infant  in  the  proper  tribunal, 
and  he  may  defend  by  his  guardian ;  and,  if 
a  judgment  is  obtained,  it  should  be  against 
the  infant,  and  not  the  guardian.  Id.  The 
judgment  is  reversed,  with  direction  to  the 
court  below  to  overrule  the  demurrer  to  ap- 
pellants' petition. 


BlBDSONQ  «.  TTTTTUE. 
(Supreme  Court  of  Arkansas.    Oct  13, 1889.) 
Exemptions. 
One  temporarily  residing  in  another  state, 
who  has  a  domicile  in  Arkansas,  may  claim  his  ex- 
emption from  sale  of  personal  property,  allowed 
under  Const  Ark.  1874,  art  9, 1 1,  to  residents  of 
tiie  state. 

Appeal  from  circuit  court.  Miller  coanty; 
C.  E.  Mitchell,  Judge. 

Const.  Ark.  1874,  art.  9,  g  1,  provides  that 
certain  "personal  property  of  any  resident  of 
this  state"  shall  be  exempt  from  execution. 

V^auffhn  A  Leary,  for  appellant.  Soott  <ft 
Jones,  for  appellee. 

Feb  Cubiam.  A  person  temporarily  re- 
siding in  another  state,  who  has  a  domicile 
in  this  state,  may  claim  his  exemption  of 
personal  property  from  sale  under  process, 
under  section  1,  art.  9,  of  the  constitution  of 
1874.  The  provision  is  remedial,  and  should 
be  liberally  construed.  Railway  Co.  v.  Hart, 
38  Ark.  112.  The  word  "resident"  should 
be  accepted  in  its  broader  sense.  The  act  of 
November   27,   1875,  gives  no   right    not 
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granted  by  this  clause,  and  la  constitntional. 
Winter  v.  Simpson,  42  Ark.  410.  Ttie  judg- 
ment ia  affirmed. 


Thokn  9.  Wbathbblt. 
(SmMnenM  Court  of  Arkawuu.    Oot  19, 1880.) 

EXBOITTIOR  BAI.a. 

A  purchaser  at  execution  sale  of  the  Inter- 
est of  the  equitable  owner  of  an  undivided  one- 
half  Interest  In  land  U  entitled  to  a  decree  vesting 
the  title  In  him,  and  also  to  half  the  money  re- 
ceived from  the  sale  of  timber  oat  from  the  land. 

Appeal  from  circuit  court.  Green  county; 
F.  P.  McGovsRN.  Special  Judge. 
S.  X.  Mack,  for  appellant. 

Feb  CimiAM.  The  testimony  shows  that 
David  Thorn  was  the  equitable  owner  of  a 
one-balf  undivided  interest  in  the  lands  in 
controversy.  His  interest  was  sold  under 
execution  upon  the  O'Bar  judgment,  and 
purchased  by  the  appellant,  Thomas  Thorn. 
The  latter  is  therefore  entitled  to  a  decree 
vesting  title  in  him  to  David  Thorn's  inter- 
est, and  also  to  one-half  the  money  received 
from  Boeengrant  for  timber  cut  upon  the 
land.  The  decree  is  reversed,  and  the  cause 
remanded,  with  instructions  to  enter  a  decree 
in  accordance  with  these  directions. 


BooAN  «.  Cleveland  et  al, 
(/Supreme  Court  of  Arkangas.    Oot.  12, 1889.) 

FbAUDCLEST  CoKVBTANCe. 

A  conveyance  of  a  homestead,  which  is  not 
■abject  to  a  lien  of  a  judgment,  nor  to  sale  under 
execution,  though  made  with  a  bad  motive,  is  not 
fraadolent  as  to  creditors. 

Appeal  from  circuit  court,  Washington 
county;  J.  M.  VrrruAti,  Judge. 

A.  M.  WWton,  for  appellant.  C.  R.  2iuek- 
ner,  8.  H.  West,  and  B.  H.  Davidion,  for 
appellees. 

Per  Cttriam.  The  appellees,  judgment 
creditors  of  one  Bryant,  brought  this  suit 
seeking  to  cancel  for  fraud  a  conveyance  of 
land  from  him  to  the  appellant.  The  land 
constituted  the  homestead  of  the  debtor  when 
the  conveyance  was  made.  It  was  nut  sub- 
ject to  the  lien  of  a  judgment,  or  to  sale  un- 
der execution.  Creditors  could  not  be  in- 
jured by  the  conveyance.  The  debtor  may 
have  executed  the  conveyance  with  a  bad 
motive,  but  it  deprived  his  creditors  of  no 
right,  and  was  therefore  not  fraudulent. 
Bump,  Fraud.  Conv.  245;  Wait,  Fraud. 
Conv.  71;  Carmack  v.  Lovett,  44  Ark.  180. 
The  judgment  is  reversed,  and  cause  re- 
manded, with  instructions  to  dismiss  the  bill. 


Wkbneb  et  al.  v.  City  of  Galveston  et  al. 

{Supreme  Court  of  Texas.    May  89, 1888.  )> 

Fbbb  P0BLIO  Schools— CoNSTiTUTiONij.  Law. 

1.  Act  Tez.  April  8, 1879,  authorising  municipal 

corporations  to  tiuce  control  of  the  public  schools 
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within  their  respective  limite,  and  to  levy  a  tax  to 
support  the  schools  as  free  schools,  is  not  uncon- 
stitutional.   7  S.  W.  Rep.  726,  afBrmed. 

2.  The  taxation  of  property  for  the  support  of 
free  public  schools,  in  aocordimce  with  the  consti- 
tution and  laws  of  a  state,  is  not  a  taking  of  prop- 
erty without  due  process  of  law,  within  the  mean- 
ing of  Const.  U.  S.,  14tb  amend. 

On  motion  for   rehearing.     For  former 
opinion,  see  7  S.  W.  Rep.  726. 
L.  E.  Traevatit,  for  the  motion. 

Gaines,  J  Having  carefully  considered 
the  motion  for  a  rehearing  in  this  case,  we 
are  of  opinion  that  it  should  be  overruled. 
The  grounds  upon  which  we  maintain  the 
validity  under  our  state  constitution  of  the 
laws  called  in  question  by  this  appeal  are 
stated  in  the  opinion  already  delivered,  (7  S. 
W.  Rep.  726.)  and  we  think  any  furthtr  dis- 
cussion of  the  same  questions  unprolitable. 
It  is,  however,  submitted  in  this  motion  that 
the  laws  authorizing  the  taic  compiaineii  of 
are  contrary  to  that  clause  of  the  fourteenth 
amendment  of  the  constitution  of  the  United 
States  which  provides  that  no  state  "shall 
deprive  any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law."  We  have 
endeavored  to  show  in  the  former  opinion 
that  the  tax  was  levied  in  accordance  with 
the  constitution  and  laws  of  this  state.  If 
we  are  correct,  it  follows  that  the  collection 
of  the  tax  was  in  due  course  of  law,  unless 
it  should  be  broadly  held  that  taxation  for 
the  purpose  of  maintaining  free  schools  is 
not  within  the  powers  of  a  state  government. 
But  we  know  of  no  authority  which  holds 
this.  On  the  contrary,  so  far  as  we  are 
aware,  the  power  of  the  state  to  maintain 
schools  at  the  public  expense,  though  rarely 
questioned  in  the  courts,  has  been  uniformly 
upheld.  Com.  /.  Hartman,  17  Pa.  St.  118; 
Stuart  V.  School-Dist.,  30  Mich.  69;  Rich- 
ards V.  Raymond,  92  ill.  612;  Briggs  v.  John- 
son County,  4  Dill.  148.  Taking  property 
under  the  taxing*  power  is  due  process  of 
law.  High  V.  Shoemaker,  22  Cal.  368;  Da- 
vidson v.  New  Orleans,  96  U.  S.  97.  The 
rehearing  is  refused. 


Wolf  e.  Brass. 

(Supreme  Court  of  Texas.    Nov.  27, 1888.)' 

DiDiOATioK — Wats — EIasembnts— New  Tkiau 

1.  Evidence  that  the  owner  of  land  platted  it 
and  conveyed  the  lots  with  reference  to  an  alley, 
and  that  subsequent  conveyances  of  the  lota  were 
executed,  designating  and  referring  to  such  alley, 
is  sufficient  to  show  a  dedication  of  the  land  occu- 
pied by  the  alley,  as  between  subsequent  gruntees 
of  the  lots,  whether  or  not  there  has  been  a  dedi- 
cation to  public  use. 

2.  The  fact  that  a  witness  testifies  differently 
on  the  trial  from  what  he  had  previously  told  the 
defeated  party  he  would  testify  is  not  cause  for 
new  trial  on  the  ground  of  surprise,  where  the 
legal  effect  of  his  testimony  is  the  same. 

Commissioners'  decision.  Appeal  from  dis- 
trict court,  Travis  county;  A.  S.  Walker, 
Judge. 


'Publication  delayed  by  failure  to  receive  copy 
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Sneed,  Pendexter  &  Burleson,  for  appel- 
lant.  Rector,  Moore  &  Thomson,  for  appellee. 

AoKBB.  J.  Prior  to  1872  John  T.  Mo- 
Arthur  owned  lots  4,  5,  and  6,  constituting 
the  S.  E.  4  of  bloclc  58,  in  the  city  of  Austin. 
These  lots  lay  nortii  and  south  between  an 
alley  running  east  and  west  through  the 
block  on  the  north,  and  Fine  street  on  the 
south.  Trinity  street  lay  east  of  the  lots. 
In  1872  McArtbur  ciit  the  lots  into  tene- 
ments, running  east  and  west,  fronting  on 
Trinity  street,  and  extending  back  west  120 
feet  to  an  alley  18  feet  wide,  taken  off  of  the 
west  side  of  lot  4,  extending  from  the  alley 
running  east  and  west  through  tlie  block, 
south  to  Pine  street.  It  does  not  appear  that 
McArtbur  executed  a  formal  deed  of  dedica- 
tion for  this  alley,  but  it  does  appear  that  in 
1872  he  sold  three  of  the  four  tenements,  and 
iu  his  deeds  of  conveyance  therefor  expressly 
referred  to  and  designated  the  alley.  One  of 
the  tenements  so  conveyed  was  sold  and  con- 
veyed to  appellee  by  Bartholomew,  McAr- 
thur's  vendee,  in  April,  1886,  tlie  deed  to 
him  also  referring  to  and  designating  the  al- 
ley. In  February,  1874,  McArthur  conveyed 
to  appellant's  vendor  the  deed  expressly  re- 
ferring to  and  designating  the  alley.  The 
deed  to  appellant  does  not  mention  the  alley, 
but  conveys  only  120  feet  back  from  Trinity 
street.  In  January,  1872,  McArthur  con- 
veyed to  Bobinson  the  north  tenement  next 
to  the  alley  running  east  and  west  through 
the  block,  expressly  referring  to  and  designat- 
ing the  alley  taken  off  of  the  west  side  of  lot  4. 
In  August,  m82,  Kobinson  conveyed  tliis 
tenement  to  the  Milburn  Wagon  Company, 
the  alley  on  the  west  being  expressly  referred 
to  and  designated  in  the  deed.  Appellee 
owned  the  tenement  between  the  Milburn 
Wagon  Company's  tenement  on  the  north, 
and  appellant's  tenement  on  the  south.  In 
1875  or  1876  appellant  incjosed  the  alley  back 
of  his  tenement,  and  some  time  thereafter 
the  Milburn  Wagon  Company  inclosed  the 
alley  back  of  its  tenement.  Appellee,  Brass, 
brought  this  suit  July  5,  1886,  against  the 
Milburn  Wagon  Company  and  appellant, 
Wolf,  for  the  purpose  of  compelling;  defend- 
ants to  remove  fencing  and  obstructions  from 
the  alley,  and  for  an  injunction  restraining 
them  from  ever  closing  the  alley,  or  using  it 
for  any  purpose  except  that  of  a  public  alley. 

Defendants  answered  not  guilty  of  the  tres- 
pass charged,  and  pleaded  the  10-years  statute 
of  limitation.  The  trial  was  by  the  court 
without  a  jury,  and  judgment  rendered  on 
December  2,  1886,  to  tlie  following  effect: 
"That  the  alley  was  dedicated  to  the  public 
in  1872;  that  appellee  owned  the  tenement 
described  in  his  petition;  that  appellant  and 
the  Milburn  Wagon  Company  had  fenced  up 
and  obstructed  the  alley;  that  the  alley  be 
opened,  and  all  obstructions  removed  there- 
from by  the  sheriff;  and  that  defendants  pay 
all  costs. "  Defendant  Wolf  alone  appealed. 
'Under  the  third,  fourth,  and  Afth  assign- 
ments of  error  it  is  contended  that  the  judg- 


ment 6f  the  court  below  is  against  the  pre- 
ponderance of  the  evidence,  both  on  the  ques- 
tion of  the  dedication  of  the  alley  and  on  the 
question  of  limitation  of  lOyears.  We  think 
the  fact  of  dedication  was  abundantly  proved. 
To  constitute  a  dedication  so  as  to  estop  the 
proprietor  and  his  privies  there  need  not  be  a 
formal  grant  by  deed,  nor  is  it  necessary  that 
use  by  the  public  should  be  continiud  for  so 
long  a  time  as  to  raise  the  presumption  of  a 
grant.  It  is  sufficient  if  there  has  been  some 
act  or  declaration  upon  the  part  of  the  owner 
of  the  fee,  indicating  unequivocally  his  pur- 
pose to  dedicate,  and  the  public  has  used  the 
property  for  the  purposes  to  which  the  act  or 
declaration  of  the  proprietor  indicates  it  was 
his  intention  to  dedicate  it.  That  this  alley 
is  a  part  of  the  land  to  which  McArthur 
owned  the  f^,  there  is  no  controversy.  lo 
1872  he  executed  several  deeds  expressly  re- 
ferring to  the  alley.  There  is  no  pretense 
that  it  was  ever  closed  against  the  public  un« 
til  in  1875  or  1876.  McArthur  conveyed  to 
appellant's  vendor  only  120  feet  west  from 
Trinity  street,  and  it  is  clear  that  the  land 
embraced  in  tlie  alley  was  not  included  in  this 
conveyance.  Under  the  facts  of  this  case  we 
think  it  wholly  immaterial  whether  there 
was  a  dedication  of  this  alley  to  the  use  of  the 
public  or  not.  Technically  speaking,  a  dedi- 
cation can  be  made  to  public  uses  only;  but. 
if  the  proprietor  of  the  fee  sells  and  conveys 
lots  with  reference  to  an  alley  or  street  not 
then  opened  on  land  owned  by  him,  the  in- 
dividual purchasers  thereunder  acquire  an 
easement  in  the  land  designated  as  an  alley 
or  street,  and  such  alley  or  street  becomes 
charged  with  the  servitude  incident  to  such 
easement.  Such  purchasers  have,  by  virtue 
of  the  easement  thus  acquired,  the  right  to 
have  such  street  or  alley  kept  open,  whether 
the  public  has  or  not  accepted  the  dedication 
by  some  acts  of  user.  Oswald  v.  Grenet,  22 
Tex.  94;  Washb.  Easem.  181. 

On  the  question  of  limitation  it  is  sufficient 
to  say  that  the  evidence  was  conflicting.  It 
was  proved  with  reasonable  certainty  that 
Walker  and  Evans  inclosed  their  lot,  across 
this  alley  from  appellant's  lot,  in  the  spring 
of  1875;  and  it  was  testified  by  several 
witnesses  that  appellant  inclosed  the  alley 
within  a  few  weeks  thereafter.  On  the  other 
band,  quite  as  many  witnesses  testified  posi- 
tively  that  the  alley  was  not  inclosed  until  in 
August  or  September,  1876.  One  of  these 
witnesses,  Bartholomew,  having  owned  one 
of  the  tenements  abutting  on  this  alley,  first 
noticed  that  the  alley  had  been  inclosed  on 
September  11.  1876,  and  made  a  memoran- 
dum of  the  fact  in  his  diary.  This  witness 
testified  that  the  alley  had  been  inclosed  with- 
in a  week  preceding  the  date  of  the  entry. 
In  case  of  such  couHict  in  the  evidence  this 
court  will  not  disturb  the  judgment  upon  the 
conclusions  of  fact.  We  think  the  conclu- 
sion of  the  trial  judge  on  this  question  is  sup- 
ported by  the  weight  of  the  evidence. 

The  sixth  assignment  is:  "  The  court  erred 
in  overruling  defendant  Wolf's'  motion  for 
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new  trial  on  tlie  Kronnd  of  surprise  as  to  the 
testimony  of  the  witness  £.  C.  Bartholomew, 
and  .on  the  ground  of  newly-discovered  evi- 
dence, as  shown  In  the  motion  of  defendant 
Wolf  for  a  new  trial,  and  In  the  nffldavits  in 
aapport  of  such  surprise  and  newly-discovered 
evidence. "  It  appears  from  the  affidavit  of 
appellant  that  the  alleged  surprise  grew  out 
of  the  facts  that  some  time  before  the  trial  he 
had  a  conversation  with  Bartholomew  in  re- 
g»rd  to  his  testimony  as  to  the  time  when  the 
alley  was  inclosed,  and  that  the  witness  then 
told  him  that  he  would  testify  that  the  inclos- 
ore  was  made  not  more  than  six  or  seven  years 
before  suit  brought,  bat  that  the  witness  did 
not  inform  him  that  be  bad  made  a  memoran- 
dum in  bis  diary  of  the  time  when  the  inclos- 
ure  was  made.  Bartholomew  teatilled  that 
at  the  time  of  the  conversation  with  appellant 
he  bad  no  recollection  of  the  diary  entry,  and 
that,  if  be  had  not  found  the  entry,  he  would 
have  testified  that  the  alley  had  not  been  in- 
closed more  than  six  or  seven  years.  The  le- 
gal effect  of  the  testimony  of  this  witness  whs 
the  same,  whether  he  testified  that  the  in- 
dosure  had  been  made  six  or  seven  years,  or 
nine  years  and  ten  months,  before  suit 
brought,  and  we  think  it  coiild  not  occasion 
sorprise  that  would  entitle  appellant  to  a  new 
trial  on  that  ground. 

Some  of  the  parties  who  made  affidavits  in 
snppOTt  of  the  motion  for  new  trial  on  the 
ground  ot  newly-discovered  evidence  made 
quite  as  strong  affidavits  in  support  of  appel- 
lee's opposition  to  the  motion  upon  that 
ground.  In  support  of  his  opposition  to  the 
motion  for  new  trial  on  the  ground  of  newly- 
discovered  evidence,  appellee  read  quite  as 
many  affidavits  going  to  sliow  that  the  alley 
was  not  inclosed  until  August  or  September, 
1876.  as  appellant  bad  offered  tending  to  prove 
that  tbe  iucloeare  was  made  in  the  spring  of 
1875. 

We  do  not  think  that  the  showing  for  new 
trial  was  sufficient.  We  find  no  error  in  the 
judgment,  and  are  of  opinion  that  it  should 
be  affirmed. 

Pkb  CnRiiiH.  Beport  of  commission  of 
appeals  examined,  and  their  opinion  adopted. 


Scott  «.  Pettiqeew  et  al. 
iSupreme  Court  of  Texat.   Dec.  18, 1888.)' 

BOUHDABRB— Evmilirail— iNBTBUOnOKS. 

1.  An  instruction  making  the  importance  of  an 
established  north-east  comer,  in  locating  the  north 
ai^  west  lines  of  a  sorvey,  dependent  upon  the 
jniy**  belief  that  aach  western  line  was  not  run,  is 
erroneous,  as  such  corner  has  tbe  same  weight  for 
the  purpose  in  question,  whether  the  western  line 
was  run  or  not. 

8.  Wttere  a  grant  of  a  tract  of  land  declares  Its 
area  to  be  11  leagues,  and  there  is  nothing  to  indi- 
cate an  intent  to  grant  a  greater  area,  and  no  older 
surveys  are  called  for,  and  the  "footsteps"  of  the 
sarvevor  are  found  on  a  part  only  of  the  bounda- 
rie*  01  tbe  grant,  upon  an  issue  as  to  the  location 
of  one  of  the  lines  of  such  tract,  an  instruction  that 
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any  excess  over  the  area  granted  Is  Immaterial  If 
the  jury  can  fix  its  boundaries  in  harmony  with  the 
oalls  of  the  original  survey  is  erroneous,  tbe  effect 
of  such  excess  in  determining  the  unidentified 
IraundaTies,  in  connection  with  the  other  evidence, 
being  a  question  for  the  jury. 

8.  where  the  lieginnlnR  comer  of  a  survey  Is 
the  south-west,  but  the  south-east  comer  is  equally 
well  identified,  a  charge  limiting  the  jury  to  flna- 
Ing  the  unidentified  north-east  comer  by  the  first 
and  second  lines  from  the  south-west  comer  is  er- 
roneous, as  the  south-east  oomer  is  of  equal  im- 
portance, unless  the  line  from  the  former  corner 
was  actually  run  and  measured,  and  that  from  the 
latter  not. 

4.  In  an  action  to  try  title  to  land,  where  the 
title  depends  upon  the  location  of  a  line,  an  In 
struction  that  the  burden  of  fixing  such  line  was 
upon  defendant,  and  that  it  must  be  fixed  with 
reasonable  certainty,  is  erroneous,  as  the  bnidea 
of  proof  is  upon  the  plaintiff ;  and  also  because  the 
words  "reasonable  certainty"  require  proof  be- 
yond a  reasonable  doubt,  which  Is  not  necessary. 

Commissioners*  decision.  Appeal  from 
district  court,  Bell  county;  W.  A.  Blaok- 
BUKN,  Judge. 

Action  of  trespass  to  try  title  to  land* 
brought  by  James  L.  Scott  against  T.  L.  Pet- 
tigrew  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals. 

A.  J.  Harris,  for  appellant.  Q,  L.  Cleave- 
Umd,  for  appellees. 

AoKBR,  J.  Appellant  brought  this  suit  in 
the  usual  form  of  trespass  to  try  title  to  32U 
acres  of  land  claimed  as  a  part  of  the  J.  M. 
Harvey  survey.  It  was  admitted  that  appel- 
lant owned  the  land  described  in  his  petition, 
and  that  appellees  had  a  complete  chain  of 
title  under  the  Mnximo  Morena  11-Ieague 
grant.  The  Harvey  survey  was  located 
north  of  and  adjoining  tbe  Morena  survey, 
and  the  real  question  involved  is  one  of  bound- 
ary between  the  two  surveys.  The  Morena 
grant  was  located  and  surveyed  in  1838,  and 
the  Harvey  at  a  later  date,  but  when,  does 
not  appear.  If  the  north  boundary  line  of 
the  Morena  is  located  where  appellant  con- 
tends that  it  is,  then  the  land  sued  for  is  a 
part  of  the  Harvey ;  otherwise  it  is  part  of 
the  Morena  grant.  The  north  boundary  line 
of  the  Morena  survey  has  given  rise  to  much 
contention.  The  question  of  its  location  has 
been  involved  in  several  suits  heretofore  be- 
fore this  court,  and  in  one  suit  before  the  su- 
preme court  of  the  United  States.  The  field- 
notes  of  the  Morena  survey,  as  given  in  the 
grant,  are  as  follows:  "Situated  on  the  left 
margin  of  the  river  San  Andres,  below  the 
point  where  the  creek  called  •  Lampasas '  en- 
ters said  river  on  its  opposite  margin,  and  It 
has  the  lines,  limits,  boundaries,  and  land- 
marks following,  to- wit:  Beginning  the  sur- 
vey at  a  pecan  {nogal)  fronting  the  moiitli  of 
the  aforesaid  creek,  which  pecsm  serves  ns  a 
landmark  for  the  first  corner,  and  from  which 
14  varus  to  the  north,  59  degrees  west,  tliere 
is  a  hackberry,  24  inches  in  diameter,  and  15 
varae  to  the  south,  34  degrees  west,  there  is 
an  elm,  12  inches  In  diameter.  A  line  was 
run  to  the  north,  22  degrees  east,  22,960 
varat,  and  planted  a  stake  in  the  prairie  for 
the  second  corner.  Tlience  another  line  was 
run  to  the  south,  70  degrees  east,  al  8,(X)0 
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varaa  crossed  a  branch  of  the  creek  called 
•Cow  Creek,'  at  10,600  varas  crossed  the 
principal  branch  of  said  creek,  and  at  12,580 
varas  two  small  hackberries  serve  as  land- 
mark for  the  third  corner.  Thence  another 
line  was  run  to  the  south,  20  degrees  west, 
and  at  8,520  varas  crossed  the  said  Cow 
creek,  and  at  26,400  caras  to  a  tree  (palo)  on 
the  aforesaid  ni»rgin  of  the  river  San  Andres, 
which  tree  is  called,  in  English,  'box  elder,' 
from  which  7  varas  to  the  south,  28  degrees 
west,  there  is  a  cottonwood  with  two  trunks, 
and  16  varas  to  the  south,  11  degrees  east, 
there  is  an  elm,  15  inches  i  n  diameter.  Thence 
follow  the  river  by  its  meanders  to  the  begin- 
ning point,  and  comprising  a  plane  area  of 
eleven  leagues  of  land,  or  275  millions  of 
square  varas." 

It  is  certain  that  it  was  the  intention  o^ 
both  the  grantor  and  grantee  that  the  Moreua 
survey  should  contain  "a  plane  area  of  eleven 
leagues,  or  275  millions  of  square  varas." 
No  other  surveys  are  called  for  in  the  field- 
notes,  and  the  early  date  at  which  the  loca- 
tion was  made  renders  it  quite  probable  that 
there  were  no  older  surveys  contiguous  to  the 
territory  embraced  in  the  Morena  grant. 
The  pecan  {nogal)  fronting  the  mouth  of  the 
Lampasas  creek  was  found,  with  bearings 
corresponding  to  those  described  in  the  field- 
notes,  except  that  they  were  located  in  oppo- 
site directions  from  the  calls  in  the  field- 
notes.  Beginning  the  survey  at  this  point, 
and  following  course  and  distance  for  the 
north-west  corner,  as  called  for  in  the  field- 
notes,  the  line  runs  much  of  the  way  through 
heavy  timber,  but  no  marks  are  found  indi- 
cating that  the  first,  or  west,  line  was  act- 
ually surveyed  wheu  the  location  was  made. 
This  line  would  cross  and  recross  the  San 
Andres  or  Leon  river,  a  stream  of  such  di- 
mensions as  surveyors  were  forbidden  by  law 
to  cross  or  include  in  locating  surveys.  At 
the  point  where  the  distance  called  for  would 
fix  the  second,  or  north-west,  corner,  which 
is  located  by  the  field-notes  at  "a  stake  in  the 
prairie,"  there  is  timber  sufficiently  near  to 
have  served  as  bearings  for  the  identification 
of  this  corner,  but  no  bearings  are  called  for. 
The  south-east,  or  lower  river,  corner  is 
certainly  identified,  and  found  upon  the 
ground.  Beginning  at  this  comer,  reversing 
the  calls,  and  running  course  and  distance  to 
the  north-east  corner,  Cow  creek  is  crossed 
at  approximately  the  distance  called  for  in 
the  field-notes ;  and,  at  or  near  the  point  where 
the  distance  given  as  the  length  of  the  east 
line  is  exhausted,  two  hackberries,  corre- 
sponding with  those  called  for  in  the  field- 
notes,  were  found  and  identiQed  in  1855  by 
witnesses,  who  testified  at  the  trial.  It  satis- 
factorily appears  that  the  east  line  is  identi- 
fied by  marks  on  timber  most  of  tlie  distance 
between  the  marke<i  and  identified  south-east 
corner  and  the  point  where  the  hackberries 
were  found  and  identified  in  1855.  Running 
on  reversed  calls,  following  course  and  dis- 
tance from  the  point  where  the  hackberries 
were  found,  and  treating  that  point  as  the 


north-east  corner,  the  distance  given  as  the 
length  of  tlie  north  lin<-  gives  out  several 
hundred  varas  short  of  the  point  of  intersec- 
tion with  the  west  line  run  on  course  and  dis- 
tance given  in  the  first  call  of  the  field-notes; 
and  the  north  line,  run  from  the  point  where 
the  hackberries  were  found  on  the  reversed 
course,  called  for  in  the  field-notes,  would  in- 
tersect the  west  line  run  on  course  and  dis- 
tance from  the  point  "fronting  the  mouth  of 
the  Lampasas  creek"  at  a  point  3,500  or 
4,000  varaa  south  of  the  point  where  the 
north-west  corner  would  be,  following  course 
and  diatance  from  the  beginning  corner  as 
called  for  in  the  field-notes.  Running  the 
north  line  south,  70  degrees  east,  from  the 
point  where  coui-se  and  distance  from  the  be- 
ginning corner  locate  the  north-west  corner, 
the  grant  contains  an  excess  of  several 
leagues.  Running  the  north  line  on  reversed 
calls,  course  followed  from  the  point  where 
the  hackberries  were  found  and  identiQed  in 
1855  to  the  point  of  intersection  with  the  west 
line,  run  on  course  called  for  from  the  begin- 
ning corner,  the  grant  still  contains  consid- 
erable excess. 

Under  this  state  of  facts  the  court  gave  the 
following  charge,  which  is  assigned  as  error: 
"If  from  the  evidence  you  believe  the  first, 
or  western,  line  was  not  run  and  measured, 
and  that  the  eastern  line  was  run  no  further 
than  the  two  hackberries,  and  that  they  were 
marked  and  established  as  the  north-east  cor- 
ner, then  the  position  of  tlie  north  line,  and 
the  length  of  the  first  line,  running  from  the 
beginning  corner,  would  be  controlled  and 
fixed  by  said  hackberries.  or  north-east  cor- 
ner." The  fair  and  reasonable,  if  not  neces- 
sary, construction  to  be  placed  upon  this 
charge  makes  the  weight  and  importance  of 
the  established  and  identified  north-east  cor- 
cer,  in  locating  the  north  and  west  lines,  de- 
pendent upon  the  jury's  belief  that  the  first, 
or  west,  line  was  not  run  and  measured. 
We  think,  if  the  hackberries  were  identified 
as  the  north-east  corner,  and  there  were 
marks  found  upon  the  ground  indicating 
where  the  western  line  was  located  by  the 
surveyor  who  made  the  original  survey,  thia 
comer  would  be  entitled  to  the  same  weight 
and  effect  in  determining  the  position  of  the 
north  line  and  the  length  of  the  west  line 
running  from  t)ie  beginning  corner  as  if  the 
jury  believed  that  the  first,  or  western,  line 
was  not  run  and  measured  when  the  location 
was  made.  The  south-west  and  south-east 
corners  upon  the  river  appear  to  have  been 
satisfactorily  identified,  and  if. the  jury  be- 
lieved that  the  place  where  the  two  back- 
berries  were  found  was  the  true  north-east 
corner,  and  they  could  not  find  from  the  evi- 
dence the  locality  of  the  north  and  west  lines 
as  run  by  the  original  surveyor,  being  satis- 
fied from  the  evidence  of  the  localities  of  these 
three  corners,  the  court  should  have  instructed 
them  to  locate  the  north  and  west  lines,  and 
construct  the  survey  by  following  course 
from  the  beginning,  or  south-west,  cx>rner, 
and  following  course  on  the  reversed  call 
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from  the  north-east  corner  to  the  point  of  in- 
tersection of  the  two  lines  so  run,  without 
regard  to  whether  or  not  the  first,  or  western, 
line  was  run  and  measured  at  the  time  the 
orif^nal  survey  whs  made. 

The  court  gave  the  following  charge:  "If 
from  the  proof  before  you,  and  under  the  in- 
structions herein  given  you,  you  can  fix  the 
lines  of  the  survey  in  iiarmony  with  its  calls 
and  the  known  comers,  tlie  fact,  if  you  find 
it  to  be  H  fact,  that  said  lines  would  include 
more  than  eleven  leagues,  becomes  wholly 
immaterial,  aud  you  will  in  such  CHse  not 
consider  the  extent  of  the  area  further  than 
as  a  circumstance  to  aid  you,  in  connection 
with  alt  the  evidence  in  theca^e,  in  following 
the  footsteps  of  the  original  surveyor,  and 
fixing  the  true  boundaries  of  said  grant." 
This  charge  is  complained  of  as  error.  If  the 
grant  was  for  land  located  between  older  sur- 
veys, having  marked  and  identified  bounda- 
ries, and  these  older  surveys  were  called  for 
in  the  field-notes  of  the  grant,  and  the  "foot- 
steps" of  the  surveyor  who  located  the  grant 
oonld  not  be  found  upon  the  ground,  then 
excees  in  area  would  be  of  no  consequence, 
because  the  intent  to  grant  the  land  between 
the  marked  boundaries  of  the  older  surveys 
wonld  be  clear.  Bigliam  v.  McDowell,  69 
Tex.  100,  7  S.  W.  Rep.  315.  But  where  uo 
older  surveys  are  called  for  in  the  grant,  and 
there  is  nothing  indicating  an  intent  to  em- 
brace in  thegrantland  not  included  in  the  area 
named,  and  the  "footsteps"  of  the  surveyor 
who  mutde  the  location  are  found  upon  a  part 
only  of  the  boundaries  of  the  grant,  we  think 
the  jury  should  not  be  instructed  to  fix  the 
anmarlcpd  and  undefined  boundaries  regard- 
less of  the  fact  of  excess.  The  fact  of  excess 
in  area  should  have  been  left  to  the  jury,  to 
be  considered  in  connection  with  all  other 
evidence,  without  suggestion  from  the  court 
as  to  wtiat  weight  it  was  entitled  to  in  deter- 
mining so  much  of  the  boundaries  as  were 
not  identified  by  marks  and  objects  upon  the 
ground. 

Jt  is  contended  that  the  court  erred  in  the 
following  charge:  "If  the  testimony  does 
not  satisfy  you  that  the  two  hackberries 
called  for  in  the  grant  are  identified  as  the 
north-east  corner  of  the  survey,  and  if  you 
cannot  from  the  testimony  fix  said  north-east 
comer,  nor  the  back  line  of  said  Morena  sur- 
vey by  any  other  marlts  or  monuments,  then, 
if  you  find  the  beginningcorner  is  established 
and  identified,  you  will  fix  the  said  north-east 
corner  by  the  courses  and  distances  of  the  first 
and  second  lines  called  for  in  the  Morena  sur- 
vey, except  that  the  second  line  sliould  be  ex- 
tended so  as  to  meet  the  east  line,  if  you  find 
it  was  marked  and  extended  beyond  the  hack- 
berries,  and  the  second  line  thus  run  will  be 
the  true  north  line  of  the  Morena  grant."  It 
ia  well  settled  that  the  beginning  corner  of 
a  aurvey  is  of  no  greater  weight  or  impor- 
tance in  determining  its  l)oundaries  than 
any  other  corner,  if  other  corners  are  as  well 
established  and  identified  as  tlie  beginning 
corner.    There  seems  to  be  no  doubt  as  to 


the  localities  of  the  two  corners  on  the  river, 
— ^tiie  south-east  and  the  south-west;  both 
appear  to  have  been  well  identified  upon  the 
ground.  This  being  so,  one  was  entitled  to 
as  much  weigiit  as  the  other  in  determining 
the  locality  of  the  north,  or  back,  line,  un- 
less the  jury  should  believe  from  the  evidence 
that  the  line  from  one  of  these  corners  was 
actually  run  and  measured,  and  not  from  the 
otiier.  In  that  event  the  corner  from  wiiich 
the  line  was  run  would  t>e  of  greater  impor- 
tance, because  of  the  certainty  of  the  locality 
of  the  line  so  run.  If  the  jury  could  not  de- 
termine from  the  evidence  the  locality  of 
either  the  north-west  or  the  north-east  corner, 
and  they  could  not  from  testimony  fix  the 
north  or  back  line  by  any  other  marks  or 
monuments,  then  they  should  have  been  per- 
mitted by  the  charge  to  locate  the  north,  or 
back,  line  from  eitiier  or  both  of  the  two 
identified  comers  on  the  river,  under  the 
guidance  of  all  the  evidence  and  connecting 
circumstances,  including  the  question  of  area. 
The  fourth  subdivision  of  the  charge  given 
is  as  follows:  "The  burden  of  fixing  this 
north  line  is  on  the  defendants,  and  unless 
they  have  so  established  said  line  so  as  to  in- 
clude or  cover  the  plaintiff's  land  with  rea- 
sonable certainty,  and  by  a  preponderance  of 
credible  evidence,  you  must  find  for  the 
plaintiff."  In  view  of  another  trial,  we 
think  it  proper  to  say  that  this  charge  was 
error  for  which  we  would  have  reversed  the 
judgment  had  it  been  in  favor  of  appellant. 
The  burden  of  proof  was  upon  the  appellant 
(plaintiff  below)  throughout.  Clark  v.  Hills, 
67  Tex.  148  et  seq.,  2  S.  W.  Rep.  356.  We 
think,  too,  that  the  words  "reasonable  cer- 
tainty" mean  substantially  the  same  as  "be- 
yond a  reasonable  doubt."  We  do  not  un- 
derstand the  law  to  require  that  a  jury  in  a 
civil  case  must  believe  beyond  a  reasonable 
doubt  to  authorize  their  veixllct,  but  we  un- 
derstand the  rule  to  be  that  the  verdict  should 
be  in  accordance  with  the  preponderance  of 
the  evidence.  For  the  errors  indicated  we 
think  the  judgment  of  the  court  below  should 
be  reversed,  and  the  cause  remanded. 

Feb  Curiam.    Report  of  commission  of 
appeals  examined  and  approved. 


Lamoasteb  «.  Atbbs  et  al. 
(awprtine  Court  of  Texat.    May  14, 1889.)' 

B0Uin>ABIB8— EVIDSHOB. 

Where  the  be^nning  oomer  of  a  survey  is 
the  sonth-west,  and  the  first  line  runs  north,  out 
the  south-east  comer  is  equally  as  well  identified, 
a  charge  limiting  the  jury  to  finding  the  unidenti- 
fied north-east  corner  by  the  first  and  second  lines 
from  the  south-west  comer  is  error,  as  the  south- 
east cpmer  is  of  equal  importance,  unless  the  line 
from  the  former  was  actually  run  and  measured, 
and  that  from  the  latter  not.  Following  Scott  v. 
Pettigrew,  ante,  161. 
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Trespass  to  try  title,  by  C.  P.  Lancaster 
against  F.  H.  Ayers  and  others.  Judgment 
tor  defendants,  and  plaintiff  appeals. 

Goodrtoh  di  Clarkson,  for  appellant.  C. 
L.  OUavtfand,  for  appellees. 

Acker,  J.  Appellant  brought  this  suit  In 
the  usaal  form  of  trespass  to  try  title  to  the 
Peterson  320-acTes  survey.  It  was  admitted 
that  she  owned  the  certificate  by  virtue  of 
which  the  Peterson  survey  was  made.  It 
was  also  admitted  that  appellees  had  a  com- 
plete chain  of  title  under  the  Maximo  Mareno 
giant  of  11  leagues.  The  Mareno  grant  was 
located  and  surveyed  in  1833,  and  the  Peter- 
son was  located  north  of  and  adjoining  it  at 
a  later  date.  The  trial  was  by  jury,  and 
there  was  verdict  and  judgment  for  appellees. 
If  the  north  line  of  the  Mareno  is  located  as 
far  north  as  is  contended  for  by  appellees, 
the  Mareno  includes  the  820  acres  in  contro- 
versy. If  this  line  is  located  as  is  contended 
for  by  appellant,  the  Mareno  would  still  con- 
tain considerable  excess,  but  would  not  in- 
clude the  Peterson  sarvey. 

This  is  a  companion  case  to  the  case  of 
Scott  V.  Pettigrew,  ante,  161,  (appealed  from 
the  same  court,  and  decided  at  the  Tyler 
term,  1888.)  There  is  no  material  difference 
in  the  facts  of  the  two  cases,  and  the  ques- 
tion in  the  two  cases  is  the  same;  viz.,  as 
to  the  trae  location  of  the  north  bound- 
ary line  of  the  Maximo  Mareno  grant. 
The  ileld-notes  of  the  Mareno  sarvey  call 
to  begin  at  the  south,  west  corner,  at  a  pe- 
can on  the  bank  of  the  San  Andre  river, 
opposite  the  mouth  of  Lampasas  creek; 
thence  north,  22  east,  22,960  naras,  to  stake 
In  the  prairie;  thence  south,  70  east,  at  8,000 
muras  crossed  a  branch  of  Cow  creek,  at  10,- 
600  var<i8  crossed  the  principal  branch  of 
said  creek,  and  at  12,580  varag  two  small 
backberries  serve  as  landmark  for  the  third 
corner;  thence  south,  20  west,  at  8,520  varaa 
crossed  C!ow  creek,  at  26,400  varas  to  a  tree 
{palo)  on  the  aforesaid  margin  of  the  San 
Andre  river,  which  tree  is  caiUed  in  English 
"Box  Elder,"  (calls  for  several  bearing 
trees:)  thence  follow  the  river  by  its  mean- 
ders to  the  beginning  point.  The  south-west 
and  south-east  corners  on  the  river  were 
found  npon  the  ground,  and  clearly  identi- 
fied as  called  for  in  the  field-notes.  To  con- 
struct the  survey  by  beginning  at  the  south- 
west corner,  as  called  for  in  the  field-notes, 
and  following  course  and  distance,  as  called 
for,  for  the  north-west  corner,  the  line  runs 
much  of  the  way  through  heavy  timber;  but 
no  marks  were  found  indicating  that  the 
first,  or  west,  line  was  actually  surveyed 
when  the  location  was  made.  This  line 
would  cross  and  recross  the  San  Andre  river, 
a  stream  of  such  dimensions  as  surveyors 
were  forbidden  by  law  to  cross  in  locating 
surveys.  At  the  point  where  the  distance 
called  for  would  fix  the  north-west  corner, 
which  is  located  by  the  field-notes  at  a  stake 
in  the  prairie,  there  was  timber  sufficiently 
near  to  have  served  as  bearings  for  this 


comer,  but  no  bearings  are  called  for.  To 
construct  the  survey  by  beginning  at  the 
south-east  comer,  reversing  the  calls,  and 
running  course  and  distance  to  the  north- 
east corner.  Cow  creek  is  crossed  at,  approx- 
imately, the  distance  called  for  in  the  field- 
notes;  and  at  or  near  the  point  where  the 
distance  given  as  the  length  of  the  east  line 
is  exhausted,  two  backberries,  corresponding 
with  those  called  for  in  the  field-notes,  were 
found  and  identified  in  18i>5  by  witnesses 
who  testified  at  the  trial.  The  east  line  was 
found  and  identified  by  marks  on  timl)er 
most  of  the  distance  from  the  marked  and 
identified  south-east  corner  to  the  point  where 
the  hackberrie^  were  found  and  identified  in 
1855.  If  the  point  where  the  hackberries 
were  found  is  the  true  north-east  corner  of 
the  Mareno  survey,  then  that  survey  does 
not  include  the  land  in  controversy. 

Under  this  state  of  facts,  the  court  charged 
the  jury  to  the  effect  that  if  the  evidence  be- 
fore them  was  not  sufficient  to  Identify  the 
two  backberries  as  the  north-east  corner,  and 
if  they  could  not  from  the  testimony  fix  the 
north-east  comer,  nor  the  back  line  of  said 
Mareno  grant,  by  any  other  marks  or  mon  n- 
ments,  then  they  should  fix  said  nortli-east 
corner  by  the  courses  and  distances  of  the 
first  and  second  lines  called  for  in  the  Mareno 
survey,  extending  the  second  line  a  sufficient 
distance  to  reach  the  marked  east  line  of  said 
sarvey.    This  charge  is  assigned  as  error. 

Substantially  the  same  charge  was  given 
by  the  same  trial  court  in  the  case  of  Scott  v. 
Pettigrew,  supra.  In  discussing  this  charge 
in  that  case,  we  said:  "It  Is  well  settled  that 
the  beginning  corner  of  a  survey  is  of  no 
greater  weight  or  importance  in  determining 
its  boundaries  than  any  other  corner,  if  other 
corners  are  as  well  established  and  identified 
as  the  beginning  corner.  There  seems  to  be 
no  doubt  as  to  the  localities  of  the  two  cor- 
ners on  the  river, — the  south-east  and  the 
south-west;  both  appear  to  bave  been  well 
identified  upon  the  ground.  This  being  so, 
one  was  entitled  to  as  much  weight  as  the 
other  in  determining  the  locality  of  the  north, 
or  back,  line,  unless  the  jury  should  believe 
from  the  evidence  that  the  line  from  one  of 
these  comers  was  actually  run  and  measured, 
and  not  from  the  other.  In  that  event  the 
comer  from  which  the  line  was  run  would  be 
of  greater  importance,  because  of  the  cer- 
tainty of  the  locality  of  the  line  so  run.  If 
the  jury  could  not  determine  from  the  evi- 
dence the  locality  of  either  the  north-west  or 
the  north-east  comer,  and  they  could  not 
from  the  testimony  fix  the  north,  or  back, 
line  by  any  other  marks  or  monuments,  then 
they  should  bave  been  permitted  by  the 
charge  to  locate  the  north,  or  back,  line  from 
either  or  both  of  the  two  identified  corners  on 
the  river. "  We  think  the  language  quoted  is 
as  applicable  to  the  charge  in  this  case  as  to 
that  in  the  Scott  v.  Pettigrew  case. 

We  deem  it  unnecessai7  to  consider  other 
errors  assigned,  as  they  will  probably  not 
arise  on  another  triaL    For  the  error  in  tlie 
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charge  we  are  of  opinion  thut  tlie  judgment 
of  the  court  below  should  be  reversed,  and  the 
cause  remanded. 

Statton,  C.  J.  Beport  of  the  commission 
of  appeals  examined,  their  opinion  adopted, 
and  the  judgment  reversed,  and  the  cause  re- 
manded. 


Betnouxb  Land  &  Cattlb  Go.  v.  MoCabb 

et  al. 

(Supreme  Court  of  Textu.   Nov.  ao,  1888.)> 

SCHOOIiB  Am  ScH0OI.-DlSTBI(rr8  —  Cokbtsuotioh 
or  Btatutiis — Elections. 

1.  Gen.  tisws  Tex.  18th  Assem.,  Sp.  Bess.,  p. 
48,  providing  for  a  system  of  free  schools,  provides 
(section  89)  that  "it  shall  be  thedaty  of  the  ooanty 
oammiasloners*  oourt  of  all  counties  not  exempt 
from  this  section  to  subdivide  their  respective 
oountles  Into  convenient  school-districts. "  Held, 
that  the  word  "subdivide"  is  nsed  with  reference 
to  the  existing  division  of  the  state  Into  counties. 

3.  Under  section  81  ot  the  act  and  Const.  Tex. 
art.  7,  J  8,  which  authorize  special  elections  within 
school-districts  upon  the  application  of  qualified 
tax-paying  voters  thereof,  for  the  purposes  of  snp- 
plementiDg  the  school  fund,  or  for  the  erection  of 
school  buildings,  but  fail  to  prescribe  the  form  of 
notice  of  such  election,  the  notice  is  sufficient  if  it 
appears  therefrom  that  the  election  is  to  determine 
whether  a  tax  shall  be  imposed  for  school  purposes. 

Appeal  from  district  court,  Throdtmorton 
oountj;  J.  y.  CocxBELL,  Judge. 

L.  W.  Campbell,  for  appellant.  MttUr  & 
Carta ffan,  for  appellees. 

Gaines,  J.  This  suit  was  brought  by  ap- 
pellaDt,  a  private  corporation,  against  app<^l- 
lees,  to  restrain  the  collection  of  a  speciiU 
school  tax  of  15  cents  on  the  9100  worth  of 
property,  assessed  and  levied  in  school-dis- 
trict No.  1  ot  Throckmorton  county.  The 
legality  of  the  tax  is  assailed  on  two  grounds: 
First,  that  the  commissioners'  court  exceeded 
their  authority  in  dividing  the  county  into 
school-districts;  and,  aeeemd,  that  the  elec- 
tion for  the  special  tax  was  not  ordered  In  ac- 
cordance with  the  law.  The  commissioners' 
oourt,  In  the  exercise  of  their  power  to  appor- 
tion the  county  into  convenient  school-dis- 
tricts, divided  it  into  three, — No.  1,  the  dis- 
trict in  question,  containing  about  400  square 
miles;  No.  2  and  No.  3  embracing  each  about 
250  square  miles.  The  twenty-ninth  section 
of  the  "Act  to  establish  and  maintain  a  sys- 
tem of  free  schools. "  etc.,  passed  at  the  special 
session  of  the  eighteenth  legislature,  held  in 
1884,  provides  that  "it  shall  be  the  duty  of 
the  county  commissioners'  court  of  all  coun- 
ties not  exempted  from  this  section  to  sul>- 
divide  their  respective  counties  into  con- 
venient school-districts."  Gen.  Laws  18th 
Leg.,  Sp.  Sess.,  p.  43,  §  29.  And  it  is  con- 
tended tliat  this  requires  a  division  into  four 
districts  at  least.  The  argument  is  that  in 
order  to  make  a  sulxlivision  the  court  must 
first  make  a  division,  and  that  this  must  nec- 
essarily result  in  the  creation  of  more  than 
three  districts. 


■Publication  delayed  by  failure  to  receive  copy 
at  opioion. 


The  argument  is  not  sound.  It  is  based 
upon  a  misconception  of  the  language  used 
in  tlie  act  The  word  "snlidivide"  is  clearly 
used  with  reference  to  the  existing  division 
of  the  state  into  counties,  and  therefore  tlie 
section  must  be  read  as  if  the  legislature  had 
said,  "The  State  being  already  divided  into 
counties,  the  commissioners'  courts  shall  a»b- 
divide  their  respective  counties,"  etc.  If  it 
liad  been  intended  that  it  should  be  the  duty 
of  the  commissioners  to  create  more  than 
three  districts,  that  purpose  would  have  been 
directly  expressed  by  saying  that  at  least  four 
districts  should  be  created,  or  by  the  use  of 
equivalent  terms.  It  is  unreasonable  to  pre> 
some  that,  in  order  to  convey  an  idea  that 
could  have  been  so  definitely  and  briefly  ex- 
pressed, they  made  nse  of  language  from 
which  the  purpose  could  only  be  arrived  at 
by  implication.  Besides,  we  see  no  reason 
why  the  oourt  should  first  divide  and  then 
suMivide.  On  the  contrary,  it  seems  to  as 
tile  duty  could  be  more  satisfactorily  per- 
formed by  making  one  original  division  into 
such  districts  as  should  be  deemed  convenient 
and  proper.  We  also  tail  to  see  any  reason 
why  at  least  four  districts  should  be  created. 
In  many  of  the  sparsely  settled  oountles  ot 
the  state  a  less  number  might  be  quite  suffi- 
cient. 

Whether  the  commissioners'  coart  in  this 
particular  case  have  acted  wisely  or  not  is 
not  for  us  to  decide.  The  statute  invests 
them  with  the  power  of  lajring  off  tlie. dis- 
tricts, and  the  discretion  of  determining  what 
is  convenitat  in  the  prenpises,  and  their  ac- 
tion cannot  be  reviewed  in  a  proceeding  of 
this  character. 

We  pass  on  to  the  second  ground  upon 
which  the  tax  in  controversy  is  claimed  to  be 
illegal.  The  petition  of  the  tax -payers  prayed 
that  an  election  shonld  be' ordered  "in  said 
school-district  to  determine  whether  or  not  a 
special  tax  be  levied  therein  for  the  purpose 
of  building  school-bouses,  and  supplementing 
the  state  school  fund  apportioned  to  said  dis- 
trict. "  The  order  of  the  court  upon  the  peti- 
tion recites  that  a  petition  had  been  presented 
to  them  praying  that  "an  election  be  held 
in  said  school-district  No.  1  to  determine 
whether  or  not  a  tax  shall  be  levied  for  scliool 
purposes  in  said  district,"  and  proceeds  to 
direct  that  the  election  should  be  held  at  a 
time  and  place  therein  speciQed.  It  is 
claimed  that  the  court  should  have  ordered 
the  election  for  the  specific  purposes  named 
in  the  petition,  and  that  this  was  not  done, 
and  that  the  election  is  therefore  void. 
When  a  statute  which  authorizes  a  special 
election  for  the  imposition  of  a  tax  prescribes 
the  form  in  which  the  question  shall  be  sub- 
mitted to  the  popular  vote,  we  are  of  opinion 
that  the  statute  should  be  strictly  complied 
with;  but,  if  the  form  is  not  prescribed,  then 
we  are  of  opinion  that  the  language  of  the 
proposition  submilted  is  not  material,  pro- 
vided it  substantially  submits  the  question 
which  the  law  authorizes  with  such  detinite- 
ness  and  certainty  that  the  voters  are  not  mia>- 
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led.  Citjr  of  Aantin  ▼.  Gas-Light  Co.,  69  Tex. 
180,  7  S.  W.  Bep.  200.  The  amended  sec- 
tion 8,  art.  7,  of  the  constitution,  empowers 
the  legislature  to  authorize  a  special  election 
within  the  school-districts  "for  the  further 
muintenance  of  public  free  schools,  and  the 
erection  of  school  buildings  therein."  4 
Sayles.  Tex.  Civil  St.  662.  The  thirty-flrst 
section  of  tlie  act  above  cited  authorizes  the 
commissioners'  court  to  order  the  erection 
"whenever  twenty  or  more  qualiBed  prop- 
erty-holding, tax-paying  voters  of  any  district 
wish,  for  the  purpose  of  taxing  themselves 
for  building  of  school-houses,  or  supplement- 
ing the  state  school  fund  apportion»i  to  said 
district, "  and  shall  make  a  written  applica- 
tion signed  by  them;  but  it  does  not  prescribe 
the  form  of  the  order,  altliough  section  32 
does  prescribe  the  form  of  the  bHllot.  The 
constitution  and  statute  allow  the  election 
but  for  two  objects — First,  to  supplement  tlie 
state  school  fund;  and,  second,  for  the  erec- 
tion of  school  buildings.  The  voters  are  pre- 
sumed to  know  the  law.  It  therefore  seems 
to  us  that  the  order  directing  an  election  to 
determine  whether  a  tax  should  be  imposed 
for  "school  purposes"  was  sufficient  to  ap- 
prise them  that  the  tax  was  proposed  for  the 
two  objects  provided  by  the  laws  and  named 
in  the  petition  for  the  election.  The  princi- 
ples laid  down  in  the  case  of  City  of  Austin 
v.  Gas-Light  Co.,  above  cited,  are  decisive  of 
the  q  uestion  before  us  in  favor  of  the  valid- 
ity of  the  election. 

We  conclude,  therefore,  that  there  was  no 
error  In  the  judgment,  and  it  is  affirmed. 


Sam  Aktonio  Water- Works  Co.  «.Mattbt 
et  al. 
(Supreme  Court  of  Texas.    Nov.  87, 1888.)' 
Limitation  of  Aotiohi — Bvidbnoi. 
Kev.  Ht.  Tex.  art.  SSm,  i  6,  proridesthafao- 
tions  upoD  stated  or  open  accounts  other  than  such 
mutual  and  onrrent  accounts  as  concern  the  trade 
of  laerchandise  between  merchant  and  merchant, 
their  factors  or  agents,"  must  be  commenced  la 
two  years.    Held,  that  such  statute  was  not  a  bar 
to  an  action  upon  an  open  account  commenced 
more  than  two  years  after  the  date  of  the  last 
article  charged,  where  the  undisputed  evidence 
showed  that  the  parties  dealt  in  the  same  char- 
acter of  goods,  and  that  the  accounts  were  mutual 
and  current  between  them,  though  the  trial  court 
did  not  expressly  find  the  latter  fact. 

Commissioners'  decision.  Appeal  from 
district  court,  Bexar  county;  Geokqk  H. 
Noonan,  Judge. 

Action  by  Maury  &  Co.,  upon  an  open  ac- 
count against  the  San  Antonio  Water- Works 
Company.  Judgment  for  plaintiff.  Defend- 
ant appeals.  Bev.  St.  Tex.  art.  8203,  §  5,  r&- 
lled  upon  by  defendant,  is  as  follows:  "Ac- 
tions upon  stated  or  open  accounts  other  than 
such  mutual  and  current  accounts  as  concern 
the  trade  of  merchandise  between  merchant 
and  merchant,  their  factors  or  agents,"  must 
be  commenced  in  two  years. 

'Publication  delayed  by  failure  to  receive  copy 
of  opinion. 


A.  Dittmar,  for  appellant.  Otto  Berg- 
Strom,  for  appellee. 

CoLLARD,  J.  There  is  but  one  question 
raised  by  the  assignment  of  error  in  this 
case.  Plaintiff  below  sued  defendant  n|>on 
an  open  account.  More  than  two  years  had 
elapsed  from  the  date  of  the  last  article 
charged  in  the  account  to  the  filing  of  the 
suit.  The  defendant  pleaded  in  bar  the 
statute  of  limitation  of  two  years.  Plaintiff's 
original  petition  charged  tliat  defendant,  in 
addition  to  its  business  of  supplying  water 
to  the  citizens  of  San  Antonio,  was  also 
"engaged  in  plumbing,  buying  and  selling 
plumbing  supplies,  pipe,"  etc.  Plaintiff  re- 
plied to  defendant's  answer  setting  up  limit- 
ation of  two  years,  that  "said  accounts  are 
between  mercliant  and  merchant,  as  set  out 
in  plaintiff's  original  petition,  and  therefore 
not  barred  by  limitation."  Neither  the  orig- 
inal nor  supplemental  petition  contained  an 
allegation  that  there  were  mutual  and  current 
accounts  between  the  parties.  We  ar^  not 
called  on  to  notice  this  defect  in  the  petition,  as 
the  assignment  of  error  relied  on  for  a  reversal 
of  the  case  does  not  refer  to  it,  nor  does  the 
proposition  In  appellant's  brief  under  the  a^ 
slgnment.  The  assignment  substantially  is, 
if  the  court  found  as  a  fact  that  plaintiff's 
account  showed  no  credits  for  defendant,  no 
mutual  -credits  and  charges,  then  the  court 
should  have  found  as  a  conclusion  of  law  that 
the  account  was  barred.  The  court's  finding 
contained  nothing  upon  the  subject  of  mutual 
or  current  accounts.  Thexsourt  merely  found 
that  "the  defendant  company  dealt  in  the 
same  character  of  goods  and  sold  the  same, 
and  in  consequence  thereof  the  statute  of 
limitations  could  not  avail  the  defendant." 
It  was  abundantly  proved,  and  not  denied 
by  testimony,  that  there  were  mutual  current 
accounts  between  the  parties,  and  that  dur- 
ing the  time  plaintiff  dealt  with  defendant 
the  latter  was  engaged  in  the  business  of 
selling  to  the  public  the  same  kind  of  wares 
kept  and  sold  by  plaintiff.  This  part  of  the 
business  was  closed  out,  Ulrich  says,  after 
he  took  control  of  defendant's  business,  but 
the  proof  shows  that  while  the  plairitiff  sold 
to  the  company  it  was  a  regular  dealer,  and 
a  merchant  in  fact.  Plaintiff  swears,  and 
from  other  testimony  it  seems  to  be  true, 
that  defendant  kept  for  sale  a  larger  and  bet- 
ter stoclc  of  such  goods  as  are  specitied  in  the 
account  than  did  the  plaintiff  himself .  The  de- 
fendant's own  evidence  indisputably  showed 
that  the  accounts  were  mutual;  that  they 
were  compared  at  the  office  of  defendant, 
and  extinguished  each  other,  save  a  small 
balance  in  favor  of  the  plaintiff,  which  the 
witness  says  was  settled.  The  defendant's 
evidence  shows,  too,  that  its  account  against 
plaintiff  covered  several  sheets  of  paper. 
There  can  be  no  doubt  that  there  were  mut- 
ual and  current  accounts  between  the  par- 
ties, and  such  as  concern  the  trade  of  mer- 
chandise between  merchant  and  merchant, 
as  provided  in  the  statute.    Bev.  St.  art. 
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3203,  BDbd.  5.  .Such  being  the  undisputed 
evidence,  the  trial  judge  should  have  found 
tlie  fact.  His  failure  to  do  so  in  terms  would 
not  justify  us  in  saying  that  bis  general  con- 
clusion that  the  two-years  statute  of  limita- 
tions, as  pleaded  by  defendant,  did  not  apply, 
was  incorrect.  On  the  contraiy,  we  should 
and  do  bold  that  his  conclusion  that  two 
years'  limitation  did  not  apply  was  correct. 

Tbe  failure  of  the  trial  judge  to  find  upon 
the  issue  of  a  settlement  was  not  excepted 
to,  and  is  not  assigned  as  error;  nor  is  it 
claimed  in  this  court  that  there  was  in  fact 
such  a  settlement  or  extinguishment  of  mut- 
ual accounts,  in  whole  or  in  part.  There  is 
no  objection  made  to  the  finding  of  the  court 
tbiit  the  goods  were  purchased  as  charged  in 
the  account  of  plaintiff,  that  tiie  prices 
charged  therefor  were  reasonable,  and  that 
the  account  is  unpaid.  Defendant  did  not 
set  up  its  account  at  all,  except  to  show  a 
settlement.  Its  agents  refused  to  furnish 
plaintiff  with  a  statement  of  its  account,  and 
plaintiff,  not  having  kept  a  memorandum  of 
it,  and  not  Isnowing  what  tbe  items  were, 
could  not,  as  be  whs  willing  to  do,  credit  tbe 
same,  except  826.25.  The  accounts  would 
extinguish  each  other  pro  tanto,  but  defend- 
ant did  not  ask  for  his  credits  in  the  court 
below,  and  does  not  and  cannot  here. 

Appellant  relies  solely  for  a  reversal  upon 
the  failure  of  the  court  to  find  that  the  ac- 
counts Were  mutual.  The  evidence  leaves 
no  doubt  in  our  minds  upon  the  subject.  Our 
conclusion  is  that  the  judgment  of  the  court 
below  ought  to  be  aflarmed. 

Per  Gitbiah.  Report  of  commission  of 
appeals  examined,  and  opinion  adopted. 


MlIiBB  V,  M1IJ.ER. 

(Sujnreme  Court  of  TexM.    Deo.  11, 1888.)> 

DiVOBOS,— CRnELTT— EVIDBKOB. 

In  a  salt  by  a  wife  tor  divorce  and  custody 
of  ohildren,  one  witness  testified  that  defendant 
•tmck  piaintifl  with  his  flst  while  sbe  was  trying 
to  prevent  his  taking  their  child  with  him.  Plain- 
tiil's  father  testified  that  plaintiff  and  her  children 
had  lived  with  him  for  several  years,  defendant 
oontriboting  nothing  to  their  support,  hut  that  wit- 
ness had  no  personal  knowledge  of  his  failure  to 
support  them  theretofore.  Plaintiff's  mother  tes- 
tiSai  that  she  knew  of  no  neglect  on  tbe  part  of 
defendant  towards  his  wife;  but  on  one  occa- 
sion defendant  refused  to  procure  medicine  for  her 
when  slie  was  sick.  It  also  appeared  that  plaintiff 
and  defendant  bad  not  lived  as  husband  and  wife, 
nor  spoken  to  each  other,  for  a  year  or  more. 
Held,  that  a  judgment  for  plaintilf  would  not  be 
disturbed. 

Com  missioners'  decision.  Appeal  from  dis- 
trict court,  McCulIoch  county;  A.  W.  Movb- 
SUND,  Judge. 

Suit  by  Emma  H.  Miller  against  John  D. 
Miller  for  divorce,  and  for  custody  of  the 
children  by  the  marriage.  There  was  a  judg- 
ment for  plaintiff,  and  defendant  appeals. 


F,  G.  Morrit,  <for  appellant. 
Toumea,  for  appellee. 


FUher  A 


'  Pablication  delayed  by  failure  to  receive  copy 
of  opinion. 


HoBBT,  J.  This  is  a  suit  by  the  appellee, 
the  wife,  against  her  husband,  the  appellant, 
for  divorce  upon  the  ground  of  cruel  treatment, 
and  also  for  the  custody  of  the  children  by 
the  marriage.  It  was  brought  on  the  18th  day 
of  November,  1886,  in  the  district  court  of  Mc- 
CulIoch county.  Appellant  answered  on  the 
3d  day  of  December,  1886,  especially  deny- 
ing the  charges  contained  in  the  petition,  and 
claiming  the  righttothecustody  of  thechildren 
in  event  a  decree  of  divorce  was  rendered. 
The  cause  was  tried  by  the  court  without  a 
jury,  and  judgment  was  rendered  grantinj;  a 
divorce  upon  the  truth  of  the  allegations  in 
the  petition,  and  awarding  the  custody  of  the 
children  to  the  wife.  Appellant  excepted  to 
the  judgment,  after  his  motion  for  a  new  trial 
was  overruled,  and  prosecutes  this  appeal. 

There  is  no  assignment  of  errors  in  the 
record,  but  appellant's  first  proposition  is  that, 
"taking  all  the  evidence  against  appellant  to 
be  true,  and  not  overcome  by  the  testimony 
in  appellant'sfavor,  the  judgment  is  not  sup- 
ported by  the  evidence,  because  there  were 
oiily  two  classes  of  cruel  treatment  alleged  or 
attempted  to  be  proved  against  him:  Pirnt, 
such  absolute  failure  to  provide  for  appellee 
as  rendered  their  living  together  insupport- 
able; aeeond,  violence  to  the  person  of  appel- 
lee; and  the  first  was  not  proved,  and  in  sup- 
port of  the  second  only  one  act  of  violence  to 
the  person  of  appellee  was  proved.  And  ap- 
pellee is  precluded  from  legally  urging  this 
act  of  violence  as  a  ground  for  divorce,  be- 
cause it  was  inQicled  in  resisting  unjustifiable 
personal  violence  used  at  the  time  by  appel- 
lee upon  appellant  to  prevent  appellant  from 
exercising  the  lawful  right  of  taking  his 
child  with  him  about  town."  Tbe  evidence 
to  support  the  charge  in  the  petition  of  acts 
of  persuual  violence  upon  the  part  of  the  de- 
fendant to  tbe  plaintiff  was  that  of  a  wit- 
ness, Miss  Whitehead,  who  stated,  in  sub- 
stance, "that  in  the  month  of  July,  1886, 
the  defendant  started  from  the  home  of  his 
wife  and  himself  to  the  store,  and  one  of 
their  children,  a  daughter  of  the  age  of  three 
years,  was  crying  to  go  with  him.  The  plain- 
tiff told  him  not  to  takethechild.  He,  how- 
ever, took  the  child  by  the  hand,  and  started, 
when  the  plaintiff  caught  the  child  by  the 
hand  to  stop  it,  and  pushed  the  defendant 
back  with  her  left  hand,  when  the  defendant 
drew  back  with  bis  clenched  fist  and  struck 
the  plaintiff  on  the  shoulder,  and  knocked  her 
against  tbe  wall,  and  tried  to  strike  her  in  the 
face,  and  she  ran  back,  and  he  went  off  to  the 
store  and  did  not  take  the  child.  He  did  not 
strike  the  plaintiff  until  she  tried  to  take  the 
child  from  liim,  and  pushed  him  away  from  the 
child."  The  father-in-law  of  the  appellant,  H. 
B.  Harvey,  upon  whose  testimony,  in  connec- 
tion with  that  of  the  witness  first  mentioned, 
tbe  truth  of  the  allegations  of  the  petition 
was  founded,  testified  that  "plaintiff  and  de- 
fendant  were  married   in  Yictor.a  county 
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about  twelve  yean  prior  •  to  this  salt.  He 
lived  witliin  a  mile  or  two  of  ttiem.  Did  not 
know  of  his  own  linowledge  that  defendant 
failed  to  support  his  family  in  Victoria  coun- 
ty. Defendant  paid  for  the  building  of  a 
bouse  for  bis  family  to  live  in,  but.  not  haV' 
ing  paid  for  the  lumber,  it  was  sold.  That 
plaintiff  and  her  children,  since  ItiiSl,  have 
lived  in  witness'  house ki  McCulloch  county. 
Defendant  has  not  contributed  to  the  support 
of  his  family  since  living  with  witness.  That 
witness  sent  defendant  and  wife  to  Concho 
county.  They  stopped  at  the  town  of  Brady, 
where  witness  begain  merchandising.  De- 
fendant worked  about  the  residence  and  the 
store,  and  has  been  clerking  for  witness  for 
the  past  eighteen  months.  His  services  were 
not  worth  more  than  820  or  $25  per  month. 
Witness  requested  defendant  and  his  family 
to  reside  wth  him  because  they  bad  no  other 
home."  Appellant's  mother-in-law  testified 
that  "she  knew  of  no  neglect  upon  the  part 
of  the  defendant  towards  his  wife.  On  one 
occasion  this  witness  thought  the  plaintiff  re- 
quired some  medicine,  and  asked  the  defend- 
ant to  go  to  a  neighbor's  house  across  the 
road  and  get  it,  which  be  would  not  do." 
Plaintiff  "was  then  quite  sick,"  and  witness 
went  for  and  obtained  the  medicine.  It  ap- 
pears also  from  the  statement  of  facts  that 
"the  plaintiff  and  defendant  have  resided  in 
the  same  house,  but  in  separate  rooms,  for 
twelve  or  eighteen  months,  and  have 'not 
lived  as  husband  and  wife  together,  nor  spok- 
en to  each  other,  during  that  period  of  time." 
While  we  are  not  prepared  to  say  tliat  we 
would  have  arrived  at  the  same  conclusion  as 
that  reached  by  the  court  in  this  case,  stHl 
wo  cannot  say  tiiat  the  evidence  does  not 
support  the  judgment,  and  it  is  therefore  af- 
tirmed. 

Per  Curiam.    Report  of  commission  of 
appeals  examined,  and  opinion  adopted. 


Griffith  et  al.  «.  Bifb  et  oZ. 

(Supreme  Court  of  Texcu.    Deo.  4, 1888.) 
Bound  ABiBS — Evidikoh — Estoppbi. 

1.  In  tTesposs  to  try  title,  an  expert  surveyor, 
who  was  present  at  the  survey  of  the  lands  in  con- 
troversy, may  use  a  naap  in  explaining  his  testimo- 
ny, which  would  not  be  clearly  intelligible  without 
i Vtbough  the  map  is  not  shown  to  oe  correct  or 
(riDciaL 

a.  It  appeared  that  a  certaia  road,  constltutlnK 
the  dividing  line  between  plaintiffs'  and  defendants' 
lands,  could  not  be  precisely  located  by-physical  ev- 
idences on  the  ground;  that  the  meanders  of  suoh 
road  were  given  by  oalis  for  courses  and  distances 
in  the  field-notes  of  the  original,  unauthorized  sur- 
vey of  defendants*  land  only,  and  not  in  those  of 
the  survey  o(  plaintiffs'  land,  which  was  made  first, 
but  was  not  shown  to  have  been  authorized ;  that 
neither  of  these  sets  of  field-notes  called  for  the 
other;  that  a  re-survey  of  plaintiffs'  land,  upon 
which  their  patent  was  issued,  was  made  subse- 
quent to  another  survey  of  defendants'  land,  and 
the  issue  of  their  patent  thereon;  that  the  mean- 
ders of  the  road,  as  called  for  in  the  respective 
patenta,  were  Irreconcilable.  Hetd,  that  the  orig- 
inal survey  of  defendants'  land  was  superseded  by 
tliat  upon  which  their  patent  was  issued,  and  that 


the  latter  will  prevail  over  that  of  plaintiffs'  junior 
patent. 

3.  Where  neither  the  corners  of  plaintiffs'  nor 
defendants'  land  are  satisfactorily  established, 
and  there  is  a  well-eatabliahed  and  Ideatifled  cor- 
ner of  another  survey,  from  whioh,  by  following 
course  and  distance,  defendanta'  survey  can  l» 
constructed,  such  course  should  be  followed, 
thongh  the  bonndarles  thus  established  include 
land  within  the  Iwundaries  of  plaintiffs'  junior 
survey. 

4.  Where  the  evidence  as  to  the  locality  of  the 
road  is  conflicting,  a  judgment  for  defendants  will 
not  be  disturbed,  even  U  their  patent  did  not  pre- 
vail over  plaintiffs'. 

6.  The  purchase  and  holding  of  adjacent  land 
by  one  of  the  defendants,  does  not  oonstitate  snch 
a  recognition  of  the  iociu  of  the  road  as  woald  op- 
erate as  an  estoppeL  where  plaintiffs  were  not  in- 
duced thereby  to  change  tuelr  position  for  Uie 
worse. 

Commissioners'  decision.  Appeal  from 
district  court,  Caldwell  county;  H.  Teich< 
uuBVLBR,  Judge. 

Walton,  am  d  WaUon,  for  iq>pellee  Bife. 
Stringfelloto  A  MoNeal,  for  appellee  Buntoo. 

AoKERtP.J.  Appellants  brought  this  suit 
in  the  usual  form  of  trespass  to  try  title, 
claiming  the  land  in  coutroveny  as  part  of 
the  Pablo  Martinez  league.  Appellees  were 
in  possession,  claiming  the  land  as  part  of 
the  A.  M.  Leavy  league,  and  defended  under 
the  plea  of  "not  guilty."  The  two  leagues 
abut  upon  each  other,  the  field-notes  of  each 
calling  for  the  San  Antonio  road  as  the  di- 
viding line  between  them.  In  1835,  two  sur- 
veyors, Sims  and  Shackelford,  surveyed  tlie 
land  embraced  in  these  two  leagues,  and  the 
land  embraced  in  several  other  surveys  situ- 
ated on  each  side  of  the  San  Antonio  ro.td, 
and  returned  the  field-notes  of  the  surveys  so 
made  to  the  general  land-oiBce;  the  field-notes 
of  the  land  embraced  in  the  Leavy  survey  be- 
ing designated  as  "League  No.  5."  and  the 
field-notes  of  the  land  embraced  in  the  Mar- 
tinez survey  being  designated  as  "League  No. 
9. "  The  land  covered  by  the  MartineiS  certif- 
icate was  surveyed  January  15, 1835,  and  the 
land  covered  by  the  Leavy  certificate  was  sur- 
veyed February  4,  1835.  On  February  26, 
1838,  the  A.  M.  Leavy  certificate  was  pre- 
sented to  Sims,  who  was  then  surveyor  of 
Bastrop  county,  for  location,  and  he  made  the 
following  indorsement  thereon:  "Located  of 
the  within  one  league  of  land  on  league  No. 
5,  on  the  west  of  the  Colorado,  on  the  north 
side  of  the  San  Antonio  road,  on  Cedar  creek. 
This  February  26,  1838.  B.  Sims,  C.  S.,  C. 
Bastrop. "  On  May  3, 1888,  the  Pablo  Marti- 
nez certificate  was  presented  to  s^iid  Sims  for 
location,  and  he  made  the  following  indorse- 
ment thereon:  "Located  on  league  No.  9,  San 
Antonio  road,  west  of  Colorado  river.  This 
May  3,  1838.  B.  Sims,  C.  S.,  C.  Bastrop." 
On  the  same  day,  the  surveyor,  Sims,  returned 
to  the  general  land-oflSce  a  plat  of  league  No. 
9,  and  certified  that  it  was  surveyed  accord- 
ing to  law  for  Harratio  Griffith,  assignee  of 
Pablo  Martinez,  the  certificate  containing  the 
following  language:  "Reference  to  the  gen- 
eral land-offlce  for  the  field-notes  of  league 
No.  9."    On  August  22,  1845,  the  commis- 
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aiMier  of  the  general  land-offlce  made  the  fol- 
lowing indorsement  on  the  report  and  certifi- 
cate of  the  survey  made  by  Sims  on  May  S, 
1838:  "The  surveyor  of  Bastrop  county  is 
hereby  authorized  to  survey  anew  the  land 
designated  by  the  within  plat  Thos.  Wh. 
Ward,  GommiBsioner."  On  this  authority 
league  No.  9  waa  resurveyed  by  the  surveyor 
of  Bastrop  county  for  Harratio  Griffith,  as- 
signee of  Pablo  Martinez,  on  the  4th  day  of 
S^tember.  1845,  and  a  patent  was  issued  on 
the  field-notes  of  the  resarvey  on  September 
11,  1845.  The  survey  under  the  location  of 
the  Leavy  certiQcate  was  made  March  20. 
1839,  and  the  patent  issued  thereon  June  17, 
1841.  The  case  was  tried  by  the  court  with- 
out a  Jiuy*  and  Judgment  rendered  for  appel- 
lees. 

Th«  flnt  and  second  assignments  of  error 
relate  to  the  rulings  of  the  court  in  admitting 
in  evidence  a  map  marked  "Z,"  and  in  per- 
mitting the  witness  Campbell  to  testify  with 
reference  to  the  locality  of  the  several  leagues 
and  their  lines,  the  locality  of  the  roads,  water- 
holrs.  etc.,  on  said  map.  To  tjje  intitiduction 
of  the  map  and  the  evidence  of  tiie  witness 
relating  thereto  appellant  objected,  upon  the 
grounds:  "(1)  Because  it  was  not  an  official 
map;  (2)  because  no  one  had  testified  that  it 
was  a  ccvrect  map  of  the  lands  or  meander- 
ings  of  the  road  to  which  it  relates;  because 
it  coald  serve  no  legal  purpose,  and  only 
tended  to  confuse  and  mislead. "  The  witness 
Canapbell  was  introduced  as  »n  expert  sur- 
veyor. He  had  testified  about  the  lines  and 
boundaries  of  the  Leavy,  Martinez,  and  other 
sarr^ya  adjacent,  and  that  he  was  with  Chap- 
mao,  the  surveyor,  wheniie  made  the  survey 
of  the  Leavy  and  Martinez  surveys  under  au 
order  of  court  in  tiiis  case.  Then,  with  the 
map  "Z"  before  him,  he  proceeded  to  explain 
and  illustrate  his  testimony  by  reference  to 
the  map,  and  by  different  colored  lines  drawn 
upon  the  map  he  illustrated  where  the  l)ound- 
ary  line  between  the  two  surveys  would  be 
located  if  coarse  and  distance  were  followed 
as  given  in  the  several  field-notes  of  the  two 
surveys  from  a  known  and  established  corner 
of  another  survey.  We  do  not  think  the  tes- 
timony of  this  witness  could  have  been  well 
understood  without  some  illustration  such  as 
waa  made  by  the  use  of  this  map.  It  was  of- 
fered in  connection  with  and  explanatory  of 
bis  evidence.  We  think  the  first  and  second 
assignments  of  error  are  not  well  taken. 

The  third  assignment  of  error  is:  "The 
court  erred  in  the  sixth  and  seventh  finding^ 
of  the  facts  in  the  case,  and  in  being  gov- 
erned by  the  facts  thus  found  if  true."  The 
sixth  and  seventh  findings  of  fact  are  as  fol- 
lows: "(6)  That  the  south-east  corner  of 
survey  No.  4,  made  for  James  Montgomery, 
and  which  is  the  beginning  point  of  the  Leavy 
survey,  can  be  identified  by  the  comer  of  the 
adjacent  Moore  sorvey,  which  Is  known  and 
well  established.  (7)  That  the  construction 
Of  the  Leavy  survey  from  said  beginning 
point,  and  following  course  and  distance, 
covers  the  land  described  in  the  patent,  and 


embraces  the  land  in  controversy."  Then 
appears  to  be  no  controversy  as  to  the  true 
luciition  of  the  corner  of  the  Moore  survey, 
from  which  the  court,  following  course  and 
distance,  located  the  south-east  corner  of  the 
Montgomery,  which  is  identical  with  the  be- 
ginning corner  of  the  Leavy.  The  corners  of 
neither  the  Leavy  nor  Martinez  surveys  ars 
satisfactorily  established  by  the  evidence,  and 
the  Moore  corner  is  the  nearest  known  and 
satisfactorily  identified  corner  to  the  surveys 
in  controversy.  The  territory  occupied  by 
these  and  adjacent  surveys  is  open  prairie 
country.  The  pcecise  locality  of  the  San 
Antonio  road,  at  the  time  these  surveys  were 
located,  is  not  satisfactorily  established  by 
the  evidence.  Appellee  Bife  claimed  that  his 
land  waa  situated  Oil  the  south-east  corner  o£ 
the  Leavy  survey.  The  surveyor.  Chapman, 
who  had  surveyed  Rife's  land  for  him,  lestt- 
tified  that  he  surveyed  Bife's  land,  and  locat- 
ed and  established  his  south-east  comer, 
which  is  also  tlie  south-east  corner  of  the 
Leavy,  before  he  made  the  survey  under  the 
order  of  the  court.  In  making  the  survey  for 
Kife,  the  field-notes  which  he  used  located 
the  Moore  comer  one  vara  from  its  bearing 
tree,  while  it  should  have  been  100  varas; 
that,  beginning  at  one  vara  from  the  bearing 
tree,  he  then  ran  tlte  meanders  of  the  Mont< 
gomery  by  the  field-notes  of  1835,  and,  after 
reaching  tlte  end  of  the  last  call,  be  moved 
100  varai  further  on  the  same  course,  (bav* 
ing  discovered  the  error  in  the  beginning 
corner,)  at  which  point  he  made  and  estab- 
lished the  south-east  corner  of  the  Leavy  sur* 
vey  and  the  Rife  tract.  He  located  this  south- 
east corner  from  the  calls  in  the  Leavy  pat- 
ent, and  Bife  built  his  fence  a  few  varas  in* 
side  of  this  line.  The  Montgomery  survey 
Ko.  4  was  surveyed  in  1835,  and  patented  on 
the  field-notes  then  made,  which  are  as  fol« 
lows:  Begin  at  south  corner  of  Moore  one- 
quarter  league  from  which  a  post  oak  stump 
bears  north,  59  east,  100  vara*;  thence  south, 
85  west,  580  oaras;  south,  70  west,  330  va- 
ran; south,  76  west,  700  varas;  south,  67 
west,  240  varas;  north,  77  west,  660  varas; 
north,  84  west,  595  varaSf  to  a  branch  30 
varas  below  an  old  ford,  860  varas  to  the 
south  corner.  The  field-notes  of  survey  No. 
5,  (the  Leavy,)  as  made  in  1835,  are  ao^fol- 
lows:  Begin  at  a  stake  on  the  San  Antonio 
road  and  south-west  corner  of  No.  4,  (Mont- 
gomery,) on  the  San  Antonio  road;  thence 
along  said  road  with  its  meanders  north,  75 
west,  760  varas;  north.  62  west.  1.250  va- 
ras: north,  70  west,  1,050  varas;  south,  80 
west,  480  varas;  west  410  varas;  south,  82 
west,  400  varas;  south,  77  west,  170  varas, 
to  a  post  and  corner  for  south-west  corner 
of  this  survey.  The  Leavy  was  patented 
in  1841,  and  a  survey  and  field-notes  made  in 
1839,  calling  for  its  front  on  the  San  Anto- 
nio road  as  follows:  Begin  at  the  south-east 
corner  of  survey  Ko.  4,  made  for  James  S. 
Montgomery;  thence,  with  the  meanders  of 
the  San  Antonio  road,  south,  80  west,  1,500 
varas;  south,  86  west,  1,600  varas;  3,100 
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9aras,  to  the  south-east  corner  of  survey  No. 
6.  The  field-notes  of  1885  for  league  No.  9 
(Martinez)  describe  the  survey  as  follows: 
Situated  on  the  San  Antonio  road,  beginning 
at  H  post  and  nortli-west  corner  of  league  No. 
9;  thence  for  the  three  sides  of  the  survey  to 
the  last  call,  which  is:  "thence  west  with  the 
meanders  of  the  San  Antonio  road  to  the  place 
of  beginning."  The  field-notes  uf  tl)e  Mar- 
tinez, as  contained  in  the  patent  issued  in 
September,  1845,  so  much  of  them  as  relate 
to  the  dividing  line  between  it  and  the  Leavy, 
are  as  follows:  Beginning  at  the  north-west 
corner  of  Gideon  Pace's  Jeague  No.  8  at  a 
stake;  thence  with  the  meanders  of  the  road 
as  follows:  North,  70  west,  300  varas; 
north,  68  west,  884  varas;  north,  60  west, 
480  varas;  north,  68  west,  955  varas;  north, 
82  west,  244  varas;  north.  89  west,  1,090 
varas;  south,  84  west,  390  varas;  north,  80 
west,  hV)  varas;  north,  87^  weitt,  455.  ast^ke 
markfd  9. 

It  Is  not  claimed  tliat  the  San  Antonio  road, 
as  it  existed  at  the  time  the  surveys  were 
made,  could  be  traced  and  identified  upon  the 
ground  by  its  track  or  impression  at  the  time 
of  the  triaL  If  its  locality  had  been  tlius 
identified,  there  would  be  no  difficulty  in  de- 
termining the  rights  of  the  parties.  Appel- 
lants claimed  that  at  the  time  these  surveys 
were  located  the  road  ran  from  the  estab- 
lished and  identified  Moore  corner,  near  by 
the  Alligator  water-hole,  which  would  put  the 
land  in  controversy  within  the  boundaries  of 
the  Martinez.  It  devolved  upon  them  to 
prove  to  the  satisfaction  of  the  trial  court  that 
the  road  did  so  run,  to  entitle  them  to  recover 
against  appellees,  who  were  in  possession  un- 
der title  to  the  land  as  part  of  the  Leavy  sur- 
vey. It  is  insisted  by  appellants  that  the  lo- 
cality of  the  road  should  be  determined  by 
the  field-notes  of  the  surveys  made  in  1835, 
and  that  by  these  field- notes  the  dividing  line 
would  be  located  where  they  claim  it  to  be. 
In  the  field-notes  of  1835  for  league  No.  5 
(Leavy)  the  meanders  of  the  road  are  given 
by  numerous  calls  for  courses  and  distances. 
In  the  field-notes  of  that  year  for  league  No. 
9  (Martinez)  no  meanders  are  given;  the  call 
is  simply  with  the  meanders  of  the  road.  The 
field-notes  of  neither  of  these  surveys  call  for 
the^ther  survey.  The  field-notes  of  1835  of 
league  No.  9  were  made  prior  to  those  of  the 
same  year  for  league  No.  5.  If  the  then  lo- 
cality of  the  road  cannot  now  be  identified  by 
physical  evidences  found  upon  tlie  ground,  its 
meandei-s  could  not  be  followed  by  the  field- 
notes  of  league  No.  9,  made  in  1835;  for  there 
is  no  call  in  them  for  courses  and  distances. 
But  it  is  insisted  that  the  calls  for  the  mean- 
ders of  the  road,  as  given  in  the  field-notes  of 
1835  of  league  No.  5,  should  control,  and  by 
them  the  road  would  be  located  where  appel- 
lants claim  it  should  be.  We  think  a  sufiicient 
answer  to  this  is  that  upon  the  location  of  the 
Leavy  certificate  upon  league  No.  5  in  1838, 
a  survey  was  made  in  1839,  the  field-notes  of 
which  superseded  the  field-notes  of  1835,  and 
the  patent  was  issued  for  the  Leavy  upon  the 


field-notes  of  1839,  several  years  before  any 
steps  were  taken  under  the  location  of  the 
Martinez  certificate  to  have  the  field-notes  of 
1835  of  league  No.  9  corrected  so  as  to  fur- 
nish  the  data  necessary  to  identify  the  local- 
ity of  the  boundary  line  between  the  two  sur- 
veys. The  survey  and  field-notes  under  the 
location  of  the  Martinez  certificate  were  not 
made  until  1845,  in  which  the  meanders  of  the 
road  were  given  by  calls  for  courses  and  dis- 
tances. Nearly  four  years  before  this  was 
done,  and  while  there  was  notliing  in  the 
field-notes  of  1885  for  league  No.  9  to  indi- 
cate the  meanders  of  the  road  by  which  it 
could  be  identified  independent  of  the  phys- 
ical evidences  of  its  locality,  the  state  issued 
its  patent  for  the  Leavy,  giving  the  meanders 
of  the  road  by  calls  for  courses  and  distances. 
The  meanders  of  the  road,  as  called  for  In  the 
field-notes  of  the  patents  for  the  two  surveys, 
are  irreconcilable.  The  marks  or  evidences 
of  its  locality  having  been  obliterated,  we 
must  look  to  the  calls  for  courses  and  dis- 
tances in  the  patents;  and  where  there  is  ir- 
reconcilable cQiinict  in  these  the  junior  must 
yield  to  the  senior  grant.  If  the  corners  and 
boundaries  of  the  Leavy  survey  could  not  be 
identified  by  marks  and  objects  upon  the 
ground,  and  there  was  an  established  and 
identified  corner  of  another  survey,  having 
such  relation  to  the  Leavy  as  that  it  could 
be  constructed  by  following  course  and  dis- 
tance from  such  established  and  identified 
corner,  the  Leavy  should  be  so  constructed, 
even  though  the  boundaries  thus  established 
should  include  land  within  the  marked 
boundaries  of  a  junior  survey.  The  surveys 
and  field-notes  of  1835  appear  to  have  been 
made  without  authority.  The  reports  of  the 
surveyors  are  in  blank.  They  do  not  appear 
to  have  been  made  by  virtue  of  certificates,  or 
for  any  particular  persons.  They  did  not  op- 
erate as  appropriations  of  these  lands,  and 
tliere  was  no  appropriation  of  them  until  the 
Leavy  and  Martinez  certificates  were  located 
tliereon.  The  indorsement  by  the  surveyor 
upon  these  certificates,  that  he  had  located 
them,  respectively,  upon  leagues  5  and  9,  to- 
gether with  his  reference  to  the  field-notes 
made  in  1835  of  these  surveys,  then  in  the 
land-office,  was  sufficiently  certain  to  desig- 
nate what  land  was  intended  to  be  appropri- 
ated to  each  certificate.  Hortou  v.  Pace.  9 
Tex.  82.  If  the  field-notes  referred  to  had 
been  correct,  and  the  patents  had  issued  there- 
on, the  rights  of  the  parties  would  have  been 
controlled  and  determined  thereby.  But  the 
surveys  made  under  the  locations  of  the  cer- 
tificates superseded  those  of  1835,  and  have 
been  adopted  and  ratified  by  the  state  in  is- 
suing patents  thereon. 

What  has  been  said  might  well  be  regarded 
as  sufficient  to  dispose  of  the  case,  but  appel- 
lants press  upon  our  attention  other  assign- 
ments, which  we  will  now  consider.  The 
fourth  assignment  of  error  is:  "The  court 
erred  in  the  first  finding  as  to  the  law  of 
the  ease,  because  the  plaintiffs  did  establish 
with  certainty  the  locality  of  the  San  Antonio 
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toad  bj  the  production  of  abnixlant  and  com- 
petent evidence."  Tlie  finding  here  referred 
to  is:  "That  the  plaintiffs  have  failed  to  es- 
tablish tlie  locality  of  the  San  Antonio  road 
as  the  dividing  line  between  the  two  survfiys 
with  that  degree  of  certainty  which  would 
entitle  them  to  recover. "  Appellants  claimed 
that  the  old  San  Antonio  road,  the  boundary 
line  between  the  two  survejm.  ran  from  the 
Moore  corner,  according  to  the  field-notes  of 
lU<i5,  near  to  and  south  of  the  Alligator  wa- 
ter-hole. Appellees  i-laimed  that  the  old  road 
nut  from  the  Moore  corner,  near  to  and  south 
of  the  Willow  water-hole,  over  a  mile  south, 
45  degrees  east  from  the  Alligator  water- 
bole,  according  to  the  patented  Held-notes  of 
the  Leavy  league.  Chapman  shows  by  his  re- 
port of  the  survey  made  by  order  of  court  in 
this  case,  and  testified,  that  the  meanderingrs 
ot  the  road  from  Moore's  comer,  according  to 
the  field-notes  of  1835,  ran  near  the  Alligator 
water-hole;  and  that  the  meanderings  of  the 
road,  according  to  the  patented  field-notes  of 
the  Leavy,  ran  near  the  Willow  water-hole. 
On  botli  of  these  lines  an  old  road  was  sev- 
eral times  intersected  or  run  with  for  a  short 
distance.  Thomas  O.  McGrehee  testified  ttiat 
be  was  with  Sims  and  Shaclielford  in  1835 
when  they  surveyed  these  leagues;  that  the 
road  was  then  a  plain  road,  and  ran  about  26 
or  30  yards  to  the  south  of  the  Alligator  wa- 
ter-hole; that  he  was  captain  of  a  spy  com- 
pany along  this  road  from  February  ^,  1886, 
to  the  fall  of  the  Alamo,  and  bad  traveled 
tbe  road  hundreds  of  times.  J.  H.  Jenkins 
testified  that  he  was  one  of  the  chainmen 
that  resurveyed  the  Martinez  in  1845;  that 
the  ruad  was  then  plain,  and  appeared  to  be 
an  old  traveled  road;  that  be  first  traveled 
the  road  between  these  surveys  in  1887;  that 
he  knew  the  Alligator  water-hole,  it  being 
but  a  short  distance  from  the  road,  not  more 
than  200  yards;  that  it  had  been  the  old  Han 
Antonio  road  ever  since  he  had  been  in  the 
county,  and  is  the  road  that  those  leagues 
front  on;  that  when  they  surveyed  the  Mar- 
tinez in  1845  they  found  comers  that  had 
been  made  previous  to  that  survey;  that  they 
found  all  of  the  corners.  W.  C.  Walsh  testi- 
fied that  Col.  Andrew  Keill,  deceased,  told  him 
tliat  at  and  prior  to  the  Dawson  massacre 
the  old  San  Antonio  road  ran  within  100  yards 
of  the  Alligator  water-hole,  i^vy  Shackel- 
ford testified  that  he  had  known  tbe.San  An- 
tonio road  since  1849,  and  that  the  old  road 
peissed  aboot  100  yards  south  of  the  Alligator 
water-hole.  That  he  was  well  acquainted 
with  Col.  Bnnton,  Capt.  Billingsley,  and  old 
Mr.  Wining.  They  were  old  stockmen,  and 
lived  near  the  old  San  Antonio  road,  on  Cedar 
creek,  when  witness  came  to  the  country. 
They  were  old  Texans,  and  are  now  all  dead. 
Tbey  told  him  that  the  old  San  Antonio  road 
ran  by  the  Alligator  water-hole.  H.  G.  Har- 
ris testified  that  Col.  Bunton  and  Capt.  Bil- 
lingxley  told  him  the  old  road  always  ran  by 
the  Alligator  water-hole.  That  he  has  knowji 
the  road  since  1850.  Went  with  his  father 
to  live  on  the  ranch  600  yards  south  of  the 


Alligator  water-hole  in  1854.  The  old  road 
ran  about  100  yards  south  of  the  Alligator 
water-hole.  There  was  no  road  south  of  the 
Harris  ranch.  The  only  trail  by  the  Willow 
water-hole  was  made  by  stock  going  down 
from  his  father's  pens.  H.  C.  Skaggs  testi- 
fied that  he  settled  the  Harris  ranch  in  1853 
or  1854.  That  the  old  San  Antonio  road  then 
ran  near  to  the  Alligator  water-hole.  There 
was  no  road  running  south  of  the  ranch. 
There  was  a  trail  made  by  stock  guing  to  tbe 
Willow  water-hole,  which  was  afterwards 
traveled  by  wagons.  B.  P.  Doiiahoe  testitied 
that  he  bad  known  the  country  82  years,  and 
had  lived  on  his  place,  south  of  the  San  An- 
tonio road,  26  years,  and  knows  of  no  road 
except  that  by  the  Alligator  water-hole. 
James  M.  Pat  ton  testified  that  he  had  known 
the  road  since  the  spring  of  1842.  Saw  the 
Alligator  water-hole  first  in  that  year.  Tlie 
road  ran  south  of  the  Alligator  water-hole,  as 
he  recollects,  between  one  and  one  and  a  half 
miles,  passing  near  Cottonwood  water-hole. 
He  knew  Bunton  and  Billingsley,  and  thinks 
they  knew  the  road  as  well  as  he  did.  The 
old  road  ran  by  the  Blalock  place  from  1842 
to  1845.  A  portion  of  the  travel  went  by  the 
Alligator  water-hole,  and  a  portion  by  the 
Willow  water-hole.  Paul  Deats  testified  that 
he  first  saw  the  road  in  1842,  and  traveled  it 
between  1842  and  1848.  That  he  knew  one 
trail  running  from  the  road  to  the  Alligator 
water-hole.  It  ran  north-west  from  the  wa- 
ter-hole. George  J.  Neill  testified  that  he 
traveled  the  old  San  Antonio  ro«id  in  1881, 
and  frequently  between  1834  and  1845,  and 
knew  said  water-holes.  That  the  road  ran 
from  three-fourths  to  a  mile  south  of  the  Al- 
ligator water-hole,  and  near  by  the  Willow 
water-hole.  From  1835  there  were  several 
trails  running  off  from  the  main  road  at  dif- 
ferent points,  leading  to  the  water-holes.  The 
Willow  water-hole  is  about  south-west  from 
the  Alligator  water-hole.  About  1837  the 
road  was  changed  to  run  by  the  Alligator  wa- 
ter-hole, and  since  that  time  it  has  been  used 
generally  by  travelers  as  a  camping  place,  and 
is  north  of  the  road. 

The  foregoing  is  a  substantial  statement 
of  all  the  evidence  bearing  upon  the  question 
of  the  locality  of  the  San  Antonio  road  with- 
in the  dates  mentioned,  from  which  it  is  ap- 
parent that  there  was  veiy  considerable  con- 
flict in  the  evidence.  In  such  case  it  is  well 
settled  that  this  court  will  not  disturb  the 
Judgment  on  the  evidence.  If  the  prior  sur- 
vey and  appropriation  of  the  land  under  the 
I^eavy  certificate  did  not  preclude  appellants' 
right  of  recovery,  as  we  have  decided  that  it 
did,  and  the  question  of  the  locality  of  the 
road  was  the  only  question  in  the  case,  with- 
out regard  to  the  question  of  prior  appropri- 
ation, we  could  not  say  that  the  Judgment 
was  without  evidence  to  support  it,  or  that 
it  was  clearly  against  the  great  preponder- 
ance of  the  evidence. 

What  we  have  already  said  disposes  of  the 

remaining  assignments,   except  the  ninth, 

'  which  is  as  follows:   "The  court  erred  in  the 
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sixth  conclusion  of  law,  because  the  bonnd- 
ary  recognized  by  Bunton  as  the  cummon 
corner  between  tlie  Corinell  league  and  the 
Martinez  league  is  a  recognition  of  the  road 
where  plaintiffs  claim  it  to  be."  The  sixth 
ooncluslon  referred  to  In  this  assignment  was 
filed  in  response  to  the  following  qoestion  by 
appellants:  "Does  not  the  defendant  Bun- 
ton claim  and  hold  ninety  acres  of  land  in 
the  north-east  of  the  Sampson  Connell  league, 
by  his  purchase  from  Harris,  and  has  he  not 
by  this  purchase  and  holding  recognized  the 
locality  of  the  San  Antonio  road  to  be  at  his 
said  noith-east  corner,  and  to  ran  thence  by 
the  Alligator  water-hole,  as  claimed  by  plain- 
tiffs?"  The  answer  of  the  court  was  as  fol- 
lows: "The  defendant  Bunton's  purchase 
and  holding  of  said  land  does  not  constitute 
such  recognition  of  the  locus  of  tlie  line  in 
controversy  as  would  operate  as  an  estoppel. 
It  does  not  establish  said  line,  and  does  not 
affect  the  general  result  of  the  cause  as  indi- 
cated in  the  conclusions  of  the  court."  We 
fail  to  discover  in  the  question  propounded 
by  appellants,  in  response  to  which  the  sixth 
conclusion  was  filed,  or  in  the  facta  of  the 
case,  any  of  the  elements  of  the  doctrine  of 
estoppel  that  could  be  applied  to  the  appellee 
Bunton.  In  2  Pom.  Eq.  Jur.  §  804,  the  fol- 
lowing definition  of  an  estoppel  in  pait  is 
given:  "Equitable  estoppel  is  the  effect  of 
the  voluntary  conduct  of  a  party,  whereby 
he  is  precluded,  both  at  law  and  In  equity, 
from  asserting  the  rights  which  might  per- 
haps have  otherwise  existed,  either  of  prop- 
erty, of  contract,  or  of  remedy,  as  against 
another  person,  who  has,  in  good  faith,  re- 
lied upon  such  conduct,  and  has  been  led 
thereby  to  cliange  his  position  for  the  worse, 
and  who  on  bis  part  acquires  some  corre- 
sponding right,  either  of  property,  of  con- 
tract, or  of  remedy."  It  does  not  appear  that 
Bunton's  purchase  and  holding  of  the  90 acres 
of  land  in  the  Oonnell  survey  has  induced  ap- 
pellants to  change  their  position  for  the 
woi-se.  We  think  the  court  did  not  err  in 
the  conclusion  here  complained  of.  We  find 
no  error  in  the  judgment,  and  are  of  opinion 
that  it  should  be  affirmed. 

Fbr  Cttriah.    Report  of  commission  of 
appeals  examined,  and  opinion  adopted. 


Gulf,  C.  &  S.  P.  Kt.  Co.  v.  Williasis. 

(Supreme  Court  of  Texas.  Nov.  80, 1888.)» 
Uastbbxkd  Sibvant— AssuMPTioir  ov  Risks.- 
In  an  action  for  personal  injuries  soBtalned 
by  a  railroad  employe  by  reason  of  a  hand-car  jump- 
ing the  track,  plaintiff  testified  that  the  car  upon 
which  he  was  at  the  time  jumped  the  track  because 
it  was  too  light,  which  fact  was  unlmown  to  him 
before  the  accident  occurred  j  that  he  had  never 
seen  the  kind  of  car  in  question  until  two  week} 
before  the  accident,  but  was  familiar  with  hand- 
cars, having  worked  on  railroads  for  seven  or 
eight  years.  His  co-laborers  testified  to  the  light- 
ness of  the  car,  one  of  them  saying  that  any  one 
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oould  see  that  it  was  too  light  As  to  the  safety 
of  the  car  the  testimony  was  conflicting,  but  there 
was  no  evidence  of  any  defect  other  than  its  being 
light.  Held,  that  tbe  lightness  of  the  car,  and  the 
dangers,  if  any,  arising  therefrom,  were  such  as 
plaintiil  should  have  known,  and  a  verdict  for  bim 
was  unwarranted. 

Appeal  from  district  court,  Lampasas 
county;  W.  A.  Blaoebvrn,  Judge. 

Action  by  Ed.  Williams  against  the  Gulf; 
Colorado  &  Santa  Fe  Railway  Company  for 
injuries  received  by  him  while  in  defendant's 
employ.  From  a  judgment  for  plaintiff,  de- 
fendant appeals. 

MatUiMDS  A  Wood,  for  appellant.  Acker 
A  Abney  and  Smith  A  Walker,  for  appellee. 

Walker,  J.  This  is  an  appeal  from  m 
judgment  in  favor  of  Williams  for  92,143  for 
personal  Injuries  caused  him  by  being  thrown 
from  a  hand-ear  while  working  as  a  sectioD 
hand  for  appellant.  The  petition  alleges  that 
plaintiff  was  thrown  from  the  car  on  account 
of  Its  being  too  light  and  frail  for  the  pur- 
pose for  which  it  was  furnished;  that  the 
road  where  the  accident  was  caused  was 
rough;  that  the  car  was  overloaded;  that  de- 
fendant knew  the  car  was  too  light  for  th» 
purpose  for  which  it  was  furnished,  and  that 
plaintiff  was  Ignorant  of  the  fact.  Defendant 
pleaded  general  denial,  and  that,  if  the  car 
was  too  light,  that  plaintiff  knew  the  fact,  if 
it  was  a  fact,  before  the  Injury;  and  that  th» 
car  was  thrown  from  the  track  by  the  negli- 
gent manner  in  which  it  was  handled  at  tbe 
time  by  plaintiff  and  his  co-laborers. 

The  only  question  raised  is  as  to  the  sufii- 
ciency  of  the  testimony  to  sustain  the  ver- 
dict. There  is  no  controversy  as  to  the  con- 
dition of  tbe  track.  All  witnesses  concur 
that  it  was  in  good  condition  when  the  acci- 
dent occurred.  Nor  is  there  any  dispute  as 
to  the  condition  of  the  particular  car.  It  was 
not  frail,  nor  out  of  repair  in  any  respect 
whatever.  It  is  insisted  by  appellee  that  tlie 
car  was  too  light  for  the  safety  of  the  men 
using  it,  and  that  this  fact  was  determined  by 
the  verdict. 

The  plaintiff  testified:  "I  was  a  section 
hand  in  an  extra  gang  of  twenty-four  men, 
employed  by  defendant  in  surfacing  up  and 
putting  its  new  road  in  repair;  and  on  re- 
turning to  the  section-house  in  the  evening- 
after  the  day's  work  the  gang  was  using' 
three  light  wooden-wheel  hand -cars  fur- 
nished by  defendant,  known  as  •  ShefBeld 
Gars.'  The  men  were  about  equally  divided 
between  the  three  cars.  I  have  been  rail- 
roading seven  or  eight  years  on  track  and 
bridge  gangs,  and  during  all  tliat  time  have 
been  accustomed  to  use  and  handle  hand- 
cars. The  car  I  was  on  Jumped  the  track, 
and  I  was  considerably  bruised  up,  and  had 
my  arm  broken.  1  never  saw  a  hand-car 
like  the  Sheffield  until  about  two  weeks  be- 
fore the  accident.  The  foreman  was  on  the 
front  car,  I  was  on  the  middle  car,  and  all 
were  traveling  about  the  same  speed,  about 
four  or  five  rails  apart.  I  was  pumping  on 
tbe  right-hand  side  of  the  front  lever.     We 
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had  just  reached  the  top  of  an  np  grade,  on 
a  curve  of  about  tliirty-six  degrees.  There 
was  no  racing.  We  were  pnmping  the  cars 
as  aaaal  when  reluming  to  supper  after  a 
day's  work.  The  car  ran  off  the  track,  and 
threw  every  one  off.  •  •  •  The  car  had 
only  heen  in  use  there  two  days  before  the 
accident.  I  had  never  heard  of  any  accidents 
from  thia  car,  and  no  one  called  my  attention 
to  the  fact  that  the  car  was  too  light,  and  I 
was  not  competent  to  judge  for  myself. 
*  *  *  Nothing  was  the  matter  with  the 
track.  I  could  see  no  cause  for  the  accident, 
unless  the  car  was  too  light.  I  never  knew 
it  was  too  light  before  the  accident  occurred. 
I  did  not  learn  that  the  car  was  too  light  un- 
til the  morning  after  the  accident." 

Pat  Cullen  testided:  "I  was  on  the  rear  of 
the  three  cars.  Had  never  seen  any  like  them 
befbre.  They  had  been  there  from  two 
weeks  to  a  month.  The  car  ran  off  the  track 
because  it  was  loo  light.  *  *  *  As  suon 
as  we  saw  these  new  car*  we  thought  them 
too  light.  Aa  soon  as  we  saw  them  we  knew 
tliey  were  lighter  tlian  other  hand-cars,  and 
any  one  with  any  Judgment  could  see  them 
'  paper-wheeled  cars. '  as  we  called  them ,  were 
too  light.  •  •  *  The  heavier  a  car  is 
the  easier  it  is  to  stop." 

Sam  Moore  testi  fled :  "  I  have  been  working 
on  railroada  about  four  years.  These  are  the 
first  cars  of  this  kind  I  ever  saw  •  *  • 
These  were  replaced  by  the  old-fashioned, 
heavy,  iron-wheel  cars  ten  days  after  the  acci- 
dent. They  took  them  away  because  they 
were  too  light.  The  band-car  jumped  the 
track  because  it  was  too  ligiit,  and  had  too 
much  weight  on  it." 

Higdon  testified:  "I  have  been  railroading 
as  a  civil  engineer  since  1870.  Never  saw 
the  wooden-wheel  car.  but  from  the  descrip- 
tion I  have  heard  of  them  would  sqy  they 
were  too  light  for  eight  or  ten  men.  A  car 
is  more  apt  to  jump  the  track  on  a  curve  than 
on  straight  track,  and  the  lighter  the  car  the 
greater  the  danger.  Mr.  Snyder,  defendant's 
general  manager,  is  a  good  man  to  run  a  rail- 
road. •  •  •  The  greater  the  weight  put 
on  a  light  car  the  safer  it  is.  The  weight 
placed  on  a  car  increases  the  traction.  The 
more  men  put  on  a  hand-car  the  less  liable  it 
is  to  jorap  the  track.  It  increases  the  weight 
and  makes  it  safer." 

Dan  Meagher,  for  defendant,  testified: 
"When  the  hand-car  and  the  track  are  l>oth 
perfect  ttiese  cars  are  liable  to  jump  the  track 
when  pulling  up  or  down  grade,  because  of 
the  liglit  weight  of  Ihe  car,  it  being  so  light 
that  two  men  can  pick  it  up  and  put  it  on  or 
oS  the  track,  while  six  men  are  required  to 
put  on  or  oS  the  heavy  cars.  *  •  *  What 
caused  the  car  to  leave  the  track  I  am  unable 
to  say.  I  never  saw  oie  of  this  class  of  cars 
jump  the  track  before,  and  have  only  seen 
one  of  them  jump  the  track  since,  and  that 
was  at  a  frog. " 

Jim  McGinnis.  fordefendant:  "Have been 
railroading  twenty-five  years.  Am  in  em- 
ploy of  defendant.    Was  on  the  front  uf  the 


three  cars.  *  •  •  The  car  jumped  th« 
track  from  awkward  pumping,  I  suppose,  as 
the  track  was  in  good  condition.  The  wood> 
en- w  heeled  SheflSeld  car  is  the  safest  car  used. " 
Thomas  Waltlial,  for  defendant:  "Have 
been  working  on  railroads  twenty  years.  Am 
familiar  with  different  kinds  of  hand-cars. 
Have  used  various  kinds,  and  have  used  the 
wooden-wheel,  iron-rlm  hand-cars  known  as 
the '  Sheffield  Cars.'  •  •  •  I  much  pre- 
fer these  lighter  cars.  They  are  mure  easily 
handled,  and  hence  safer,  especially  in  avoid- 
ing collisions.  The  heavier  yon  load  a  hand- 
car the  less  liable  it  is  to  jump  tlie  track. 

•  ♦  •  The 'Sheffield' Is  an  improvement 
on  aqy  other  hand-car  I  ever  worked  with. 
It  is  lighter  than  the  old  iron- wheel  car,  and 
is  more  liable  to  jump  the  track,  but  this  is 
lessened  in  proportion  to  the  load  that  is  on 
it." 

W.  Snyder  testifled:  "Am  general  man- 
ager of  the  road  of  defendant.  Am  a  rail- 
road man  by  profession.  Have  been  In  the 
employ  of  various  railway  oompanies  ever 
since  1856.  *  «•  *  The  Sheffield  car  I 
consider  one  of  the  best  now  made  or  used 
anywhere,  and  one  of  the  safest  on  any  kind 
of  road,  rough  or  smooth.  My  reasons  are, 
the  oar  is  much  lighter  in  weight,  while 
equally  strong  In  construction  aa  the  ordinarj 
car.  To  propel  it  does  not  require  tlie  power 
and  cons^uent  exertion  and  jerking  that  is 
necessary  on  a  heavier  car.  Easier  propul- 
sion assures  smoottier  running.  Being  light* 
er  In  wtfight.  it  is  easier  to  remove  from  the 
track  in  case  of  danger,  which  is  not  an  un- 
usual occurrence,  and  earier  to  stop  in  the 
face  of  such  danger.  Smooth  running  car- 
ries less  hability  to  jump  the  track."  (Wit- 
ness testi  fled  to  their  use  on  ottier  roads.) 
"  These  cars  have  been  in  use  on  defendant's 
road  about  two  years.  It  Is  the  intention  U> 
discontinue  the  use  of  the  old-style  oars  as 
they  wear  out.  and  replace  them  by  the  Slief- 
Beld  or  similar  ones.  *  •  *  The  Sheffield 
cars  are  unquestionably  safer  than  the  heavy 
cars  on  rough,  new  road.  They  will  safely 
carry  5,600  pounds,  with  men  added.  The 
floor  space  is  somewhat  less,  but  as  many  can 
ride  safely  on  them  as  on  the  heavy  hand- 
car." 

J.  W.  Clark,  for  defendant:  "Am  in  em- 
ploy of  defendant.  Civil  engineer  and  track- 
man by  profession.    So  employed  since  187t). 

*  •  •  I  consider  the  Sheffield  hand-car  as 
the  beat  hand-car  made.  It  combines  all  the 
^ood  qualities  necessary  in  a  hand-car.— safe- 
ty.  speed,  easy  to  handle,  and  strong;  is  the 
best  car  for  rough  track,  as  it  is  propelled 
easy,  runs  smooth  on  a  good  track,  and  runs 
fast  with  safety  when  it  becomes  necessary 
in  case  of  trouble  to  do  so.  *  •  *  Tliey 
are  now  in  use  all  over  the  road,  without  re- 
igard  to  condition  of  track,  and  are  sent  out 

to  any  and  all  sections  where  new  hand-cars 
are  needed." 

J.  W.  Thome:  "Am  purchasing  agentfor 
defendant.  *  •  •  The  Sheffield  cars  are 
built  of  good  material,  well  braced,  and  are 
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thoroughly  suitable  for  the  purpose  for  which 
they  were  purchased.  They  were  flrst  used 
on  defendant's  road  About  last  of  August, 
1885,  and  before  being  issued  for  service  were 
examined  by  me  personally.  They  were  pur- 
chased  at    suggestion  of  Manager  Snyder. 

*  *  •  The  advantage  of  the  light  car  is 
that  it  requires  less  force  to  run  it  over  heavy 
grades,  and  it  can  be  moved  from  the  track 
more    expeditiously    than    the    heavy    car. 

*  •  •  I  never  heard  any  one  claim  or  state 
that  they  are  nut  safe."  This  witness  gave 
the  names  of  50  railroads  upon  which  the 
Sh>-ttield  cars  are  in  use. 

Dan  O'Brien,  for  defendant,  testified  that 
be  was  on  the  hand-c<ir  with  plaintiff  when 
injured.  Six  men  were  on  the  car  at  the 
time.  "I  do  not  know  of  any  cause  why  the 
car  was  thrown  from  the  track  unless  it  might 
be  that  it  was  run  at  too  high  speed."  He 
also  states  "that  they  were  not  going  faster 
than  they  were  accustomed  to  go." 

From  this  testimony  we  may  well  question 
whether  the  hand-car  was  defect)  ve.  No  wit> 
ness  for  plaintiff  indicates  anything  against 
it  except  ttiat  it  was  too  light.  The  testi- 
mony abundantly  shows  that  the  style  of  car 
was  selected  with  reference  to  the  safety  of 
the  persons  using  the  cars;  and  that,  in  the 
general  use  to  which  they  are  applied,  the 
KheflSeld  car  was  considered  an  improve- 
ment over  those  in  ordinary  use  prior  to  their 
introduction,  and  was  adopted  on  that  ac- 
count. But  should  it  be  conceded  that  by 
reason  of  its  lightness  the  car  was  more  liable 
to  jump  the  tracic,  while  the  company  would 
be  chargeable  with  knowledge  of  the  defect 
from  its  duty  to  furnish  fit  and  suitable  im- 
plements and  machineiy  for  its  employes, 
can  it  be  ascertained  from  the  testimony  that 
the  plaintiff  was  ignorant  of  the  supposed 
defect?  He  testifies  that  he  bad  seen  the 
cars  two  weeks.  They  are  of  simple  struct- 
ure. Their  material  v/aa  not  concealed,  but 
apparent.  The  witness  Cullen,  a  co-laborer, 
called  by  plaintiff,  and  who  was  with  him 
when  liurt,  says:  "As  soon  as  we  saw  these 
new  cars  we  knew  they  were  too  light. "  The 
plaintiff  testitied  that  he  did  not  know  of  the 
danger  from  using  the  cars;  that  nu  one  told 
him.  and  he  was  not  competent  to  judge  for 
himself.  He  is  shown  to  have  been  a  rail- 
road hand  of  several  years'  experience.  He, 
as  all  others,  must  be  charged  with  the 
knowledge  of  the  ordinary  laws  of  nature. 
His  experience  would  be  of  negative  value  if 
it  left  l>im  unable  to  re<v)gnize  in  the  ma- 
chinery he  uses  the  qualities  of  weight,  and 
its  effects,  as  an  instrument  has  greater  or 
less  of  it.  If  the  car  was  too  light,  the  plain- 
tiff had  the  means  of  knowing  the  fact,  and 
he  cannot  complain  that  the  ordinary  laws  of 
physics  were  not  explained  to  him.  That  a 
light  body  is  more  easily  deflected  from  its 
course  than  a  heavy  one  should  be  known  to 
every  one  handling  machinery.  Bailway  Co. 
V.  Bradford,  66  Tex.  786,  2  S.  W.  Bep.  695. 

This  is  not  a  case  of  an  inexperieuc«l  serv- 


ant entering  upon  a  dangerous  service,  from 
which  the  duty  devolves  upon  the  master  to 
give  caution  as  to  the  danger.  Bailway  Co. 
V.  Watts,  64  Tex.  670.  Nor  is  it  a  case  of 
defective  machinery,  where  the  defect  is  ap- 
parent but  the  danger  hidden,  or  remote  in 
its  connection  with  the  defect.  The  defect 
and  its  danger,  if  any,  are  necessarily  pre- 
sented together  to  any  one  using  the  band- 
car.  Bailway  Co.  v.  Lempe,  59  Tex.  23. 
The  servant  assumes  to  have  sufficient  knowl- 
edge and  skill  to  perform  the  duties  he  un- 
dertakes, and  Is  chargeable  with  ordinary 
care  for  himself  in  his  service.  In  iaraveling 
upon  and  propelling  a  hand-car  he  is  charge- 
able with  adapting  himself  in  its  use  to  the 
apparent  condition  of  the  machine.  If 'light, 
he  must  deal  with  it  as  light;  if  heavy,  the 
fact  must  be  recognized.  While  recognizing 
fully  the  duty  of  the  employer  to  furnish  safe 
implements  for  its  employes  in  their  work, 
we  do  not  find  in  this  case  a  stale  of  facta 
which  could  support  the  verdict.  It  is  clearly 
manifest  that  the  alleged  defect,  if  it  be  one, 
was  known,  and  that  the  danger  from  it,  if 
any,  should  have  been  known,  to  plaintiff  by 
the  ordinary  exercise  of  his  judgment  upon 
what  was  apparent  in  it. 

Referring  to  the  testimony  we  may  remark 
that  it  shows  an  effort  on  tlie  part  of  a  com- 
petent manager  to  introduce  into  use  upoa 
the  road  an  improved  style  of  hand-car, — one 
considered  to  ba  better  adapted  for  the  pur- 
poses for  wliioh  such  cars  are  used,  and  in 
some  respects  safer,  than  those  in  use.  The 
objection  appears  to  have  been  rather  to  its 
novelty  than  to  any  other  cause.  It  is  ob- 
served that  in  the  opinions  of  the  operatives 
there  is  some  confusion.  One  styles  the  new 
car  too  light,  but  that  its  liability  to  jump 
the  track  will  be  increased  by  being  more 
heavily  loaded.  Another  thinks  tlie  heavier 
car  can  be  stopped  quicker  in  presence  of 
danger,  etc.  If  aversion  to  change  and  re- 
fusal to  adapt  the  mode  of  handling  to  the 
conditions  of  the  new  machinery  be  sutiicient 
reason  for  rejecting  an  improvement  none 
can  ever  be  made  with  safety.  The  claim 
here  is  made,  and  it  seems  to  be  the  only 
complaint  in  fact  separated  from  opinions, 
that  th<' hand-car  should  havea  given  amount 
of  dead  weight,  without  regards  to  its  safety 
in  other  respects,  or  its  equal  or  greater  fit- 
ness for  the  usual  work  for  which  a  hand-car 
is  used.  The  "Sheffield  car"  had  been  but 
lately  introduced  when  the  accident  occurred. 
Upon  another  trial  the  merits  or  absence  of 
merit  in  the  machine  with  respect  to  the  per- 
sonal safety  of  persons  using  it  can  be  more 
satisfactorily  shown, — the  results  of  a  larger 
experience  can  be  had.  The  testimony  si  low- 
ing that  plaintiff  knew  or  should  have 
known  the  lightness  of  the  car,  and  it  nut 
sufficiently  appearing  that  it  was  defective, 
the  verdict  was  without  evidence  of  propter 
care  on  part  of  plaintiff,  and  it  should  have 
been  set  aside.  Judgment  reversed,  and 
cause  remanded. 
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Eniohts  of  Honob  v.  Wickseb. 
(Supreme  Court  of  Texaa.    Dec  11, 1888.)' 

MUTUAi.  BsNEPn  lysCKANCB — SUSPBXSIOS  OF 

Members. 
1.  Where  the  laws  of  a  mnttial  association  re- 

3 aire  the  payment  of  all  assessments  within  80 
ays  after  the  date  of  the  notice  thereof,  on  Den- 
sity of  suspension,  the  time  of  which  is  to  be  fixed 
by  vote  of  the  association,  an  order  of  an  officer  of 
the  association,  suspending  a  member  for  non-pay- 
ment of  an  assessment,  but  without  the  required 
TOte,  Is  inoperative. 

9.  The  enti7  of  the  order  upon  the  minutes 
of  the  association  belnar  only  prima  fncteevidence 
of  its  legality,  parol  eVldenoe  is  admissible  to  show 
that  it  was  by  order  of  an  officer  alone. 

S.  The  suspension  being  illegal,  the  refusal 
«f  the  association  to  credit  the  insured  with  as- 
sessments pidd  thereafter,  or  to  give  to  tiie  proper 
officers  the  required  notice  of  his  death,  does  not 
prejndloe  the  right  of  the  beneficiaries  under  his 
oertiflcate  to  recover  thereon,  they  having  done 
everything  required  of  them,  and  there  )>eing  funds 
■abject  to  such  payment. 

Commissioners'  decision.  Appeal  from 
district  coart,  Lamar  county;  A.  M.  Tat- 
]»B,  Special  Judge. 

James  O.  Pierce  and  V.  W.  Hale,  for  ap- 
pellants. Maxey,  Lightfoot  <&  Denton,  for 
appellee. 

OoiXARD,  J.  This  suit  was  brought  by 
the  appellee,  Fannie  Wicliser,  against  appel- 
lant, the  Supreme  Lodge  of  the  Knights  of 
Honor,  for  82,000.  and  interest,  on  a  benefit 
certificate  of  insurance  on  the  life  of  her  hus- 
band, Fred  Wickser,  who  died  about  May  17, 
1U82.  Fred  Wickser  was  a  member  of  Blos- 
som Prairie  Lodge,  No.  1.031,  and  a  benefit 
certificate  for  92,000  had  been  issued  to  him 
for  the  benefit  of  plaintiff  and  his  two  chil- 
dren, in  conformity  with  the  laws  of  the  or- 
der. After  hia  death  the  children  regularly 
transferred  their  rights  under  the  certificate 
to  the  plainti£F.  From  the  time  of  his  admis- 
sion Wickser  had  paid  all  assessments  against 
him,  and  all  dues  dowq  to  and  including  as- 
sessment No.  97.  He  was  suspended  by  or- 
der of  the  dictator  of  bis  lodge  on  the  19tb 
day  of  April,  1882,  without  rote  of  the  lodge. 
The  minutes  of  the  lodge  contained  the  fol- 
lowinf^  record  of  the  suspenalun:  "Fred 
Wickser  suspended  fur  non-payment  of  as- 
sessment 98."  There  were  funds  in  the 
bands  of  the  order  subject  to  the  payment  of 
the  certificate  if  it  was  not  debarred  of  pay- 
ment by  the  suspension. 

The  main  question  In  the  case  is,  was  the 
saspension  legal?  The  judge  below,  who 
tried  the  case  without  a  jury,  decided  that  it 
was  illegal,  and  the  appeal  was  taken  from 
(bat  decision  and  some  other  minor  rulings. 

When  assessment  97  was  called  by  the  su- 
preme lodge,  it  was  the  duty  of  Lodge  No. 
1.031  to  forward  the  funds  in  its  possession 
subject  to  that  call,  and  then  make  a  call 
apou  its  members  for  assessment  98,  so  as  to 
hare  assessment  98  in  hand  when  it  should 
be  called  by  the  supreme  lodge.  W.  H.  C. 
Johnson  was  reporter  of  the  Blossom  Prairie 


>  Publication  delayed  by  failure  to  receive  oopy 
•f  opinion. 


Lodge,  and  as  such  it  was  his  duty  to  for- 
ward notices  to  the  meiiil>er8  to  pay  a<isess- 
ments.  It  was  allowed  by  the  rules  and  laws 
of  the  lodge  that  the  notices  nii^^ht  he  given 
by  postal  cards.  S.  C.  Hancock  whs  financial 
reporter  of  the  lodge,  and  it  was  his  duty  to 
receive  and  receipt  for  all  nionejrs  paid  into 
the  lodge,  to  pay  the  same  to  the  treasurer,  and 
take  his  receipt  therefor.  The  supreme  lod^e 
called  upon  sutwrdinate  lodges  for  as-sess- 
ment  97  On  the  18th  day  of  March,  1882. 
What  time  it  was  received  by  Lodge  1,031. 
or  what  time  it  was  read  in  the  lodge,  does 
not  appear.  One  of  the  laws  of  the  order  re- 
quired members  to  pay  assessments  in  30 
days  after  date  of  the  notice,  and  upon  fail- 
ure to  do  so  the  member  so  failing  was  to  be  . 
suspended.  The  time  of  suspension  was,  by 
the  constitution,  to  be  fixed  by  vote  of  the 
lodge.  Johnson,  the  reporter,  testified  that 
Wickser  bad  moved  from  Blossom  Prairie, 
and,  not  knowing  his  post-office,  he  gave 
notice  98  to  bis  son.  George  Wickser.  who 
bad  been  for  some  time  paying  his  asseas- 
ments.  He  further  says:  "I  do  not  know  the 
exact  time  the  notice  was  handed  to  George 
Wickser.  The  notice  was  issued  on  the  17th 
day  of  March,  1882,  as  near  as  I  can  recol- 
lect. *  *  «  I  don't  think  I  could  swear 
to  each  particular  notice  issued,  but  I  can 
swear  that  I  issued  the  proper  notices  to 
every  member  while  I  was  in  otJBce."  it  was 
in  proof  that  Fred  Wickser  received  the  no- 
tice on  the  11th  day  of  April,  1882,  and  that 
on  the  25th  he  forwarded  to  Johnson,  the 
reporter,  S6,  the  amount  of  two  assessments, 
to  pay  98  called,  and  99  when  it  sliould  l<e 
Ciilled.  This  sum  was  received  by  Johnson 
on  the  26th  of  the  month,  and  be  reported  it 
to  the  lodge  at  the  next  meeting,  and  read  the 
letter  directing  its  application.  The  court 
t>elow,  in  his  finding,  says:  "There  is  no  ev- 
idence of  the  date  of  this  notice,  either  di- 
rect or  circumstantial."  It  was  provided  by 
tbe  laws  of  the  order  that,  if  any  lodge  neg- 
lected to  suspend  a  member  when  assess- 
ments were  not  paid  in  time,  the  lodge  should 
pay  to  tbe  supreme  lodge  double  tbe  sum  due 
from  the  delinquent  member.  There  wiis  no 
vote  of  the  lodge  as  to  time  of  suspension. 

It  is  evident  to  us  from  the  foregoing  tliat 
tbe  dictator  of  the  lodge  had  not  the  power 
to  declare  a  member  suspended  without  vote 
of  the  members.  If  he  had  such  power,  it  is 
clear  that  the  time  of  suspension  could  only 
be  fixed  by  vote.  The  minutes  are  silent  upon 
this  subject.  It  does  not  appear  that  any 
time  was  fixed  by  vote  or  otherwise.  We 
conclude,  then,  that  the  attempted  suspension 
by  the  dictator  whs  illegal,  and  the  order  of 
suspension  by  him,  if  he  liad  tlie  power,  was 
incomplete  and  teclinically  insutflcient  to  op- 
erate as  a  suspension,  because  no  period  of 
time  was  fixed  for  it,  as  required  by  the  con- 
stitution. 

It  seems  the  order  is  holding  him  to  a  very 
strict  Construction  of  its  laws  to  avoid  pay- 
ment of  the  certificate  issued  to  him,  while 
tbe  lodge  of  which  he  was  a  member  failed 
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to  act  leffAlIv  and  pasa  the  very  oiders  upon 
which  relief  from  liabiLity  is  asked.  The  no- 
tice was  not  sent  to  his  post-office,  as  it  should 
have  been.  It  was  delivered  to  his  son,  who 
at  some  time  forwarded  It  to  him.  It  is  not 
clear  that  it  bore  date  80  days  before  the 
order  of  siispension.  He  received  It  on  the 
11th  of  April,  and  on  the  25tb  of  the  same 
month  sent  forward  the  amount  demanded, 
and  a  sufficient  amount  to  pay  the  next  call. 
The  order  of  suspension  was  not  by  vote  of 
his  lodge,  and  the  time  of  suspension  was 
not  fixed  as  required.  Under  these  circum- 
stances  of  failure  on  the  part  of  the  lodge  to 
follow  its  law  in  suspending  a  member,  we 
cannot  say  that  the  mere  order  of  suspension, 
as  it.  stands  on  the  minutes,  should  have  the 
effect  of  a  compl^»  legal  suspension,  and  in- 
validate  the  member's  certiUcate. 

The  records  and  minutes  of  a  private  cor- 
poration are  admissible  to  prove  acts  of  the 
corporation,  but  they  are  not  the  only  mode 
of  proof;  they  are  prima  fade  admissible, 
but  may  be  rebutted  by  parol.  Fhrtridge  ▼ 
Badger.  25  Barb.  147;  Wbart.  Ev.  §  661; 
Abb.  Tr.  Ev.  p.  46,  §  56;  Id.  pp.  51,  52,  § 
65.  We  do  not  think  the  minutni  of  the 
lodge  should  be  conclusive  of  the  fact  that 
the  suspension  of  Wiekser  was  legally  done 
by  the  vote  of  the  lodge.  The  order  of  sus- 
pension is  especially  defective  and  Inconcla- 
sive,  because  it  Axes  no  period  of  suspension, 
as  required  by  the  constitution.  It  was  not 
error  to  permit  Bray  to  state  that  the  suspen- 
sion was  by  order  of  the  dictator  alone. 

.If,  then,  Wiekser  was  not  suspended  in 
fact  for  non-payment  of  assessment  98,  was 
he  bound  to  do  more  than  he  did  do  to  pay 
assessment  99,  which  was  called  before  his 
death?  It  does  not  appear  that  any  notice 
was  sent  him  to  pay  assessment  99.  He  had 
sent  to  Johnson,  the  reporter,  six  dollars  to 
pay  assessments  9B  and  99,  and  Johnson  had 
laid  the  matter  tjefore  the  lodge.  The  lodge 
refused  to  credit  Wiekser  with  the  amount, 
evidently  upon  the  assumption  that  he  had 
already  been  suspended.  The  amount  was 
not  returned  to  Wiekser,  and  no  offer  to  re- 
turn it  was  made  except  by  plea  of  tender  in 
this  suit  long  after  the  suit  was  brought. 
The  lodge  regarded  the  rights  and  liabilities 
of  the  parties  as  fixed  by  the  supposed  sus- 
pension; otherwise  Wiekser  would  have  re- 
ceived the  credit  which  would  have  paid  as- 
sessment 99  when  it  fell  due.  Wiekser  was 
not  in  fault;  and  in  our  opinion  forfeited  no 
right  by  the  refusal  of  ttie  loilge  to  credit 
him  with  the  payment  of  the  last  assessment. 
For  the  same  reasons  tlie  lodge  refused  to 
comply  with  the  regulations  of  the  order  re- 
quiring it  to  send  proper  notice  of  Wickser's 
death  to  the  supreme  lodge.  The  supreme 
lodge  was  required  to  draw  on  the  supreme 
treasurer  for  the  amount  of  the  benefit  certif- 
icate on  receipt  of  such  notice.  The  death 
of  Wiekser  was  reported  to  Ills  lodge  in  prop- 
er form.  The  supreme  lodge  had  on  band  a 
sufficient  amount  of  funds,  subject  to  pay- 
ment of  the  certificate  sued  on,'if  the  right 


to  it  bad  not  been  forfeited  by  imspension. 
Under  these  circumstances  the  beneficiaries 
of  the  certificate  should  not  be  deprived  of 
their  riglit  to  collect  it.  The  widow  of  de- 
ceased, to  whom  all  rights  in  the  certificate 
had  been  transferred,  did  all  she  was  re- 
quired to  do.  The  laws  of  the  order  pre- 
scribed the  method  of  notice  to  the  supreme 
lodge,  which  should  be  by  officers  of  the  sub- 
ordinate lodge.  If  this  was  not  done,  it  was 
the  fault  of  the  lodge,  and  not  of  plaintiff. 
Finding  that  the  court  below  should  not 
have  rendered  any  other  judgment  than  he  d  id, 
and  finding  no  error  in  the  rulings  that  de- 
mands a  reversal,  we  conclude  the  judgment 
should  be  affirmed. 

Feb  Ccriah.    Report  of  commission  of 
appeals  examined,  and  opinion  adopted. 


State  et  al.  «.  Tatlob  «t  eH. 
(Supreme  Court  of  Texa*.    Dec  14, 1888.) 

Taxabi.*  Propbstt— Lsubholds. 
Under  Bev.  Bt.  Tex.  art.  4091,  providing  that 
"property  held  under  lease  for  a  term  of  three 
years  or  more,  •  •  •  belonging  to  this  state, 
or  that  la  exempt  by  law  from  taxation  in  the 
hands  of  the  owner  thereof,  shall  be  eonsldered, 
for  aU  purposes  of  taxation,  as  the  property  of  the 
person  so  holding  the  same,  except  as  otherwise 
provided  by  law,''  water- works  leased  for  a  term 
of  25  years  from  a  city  cannot  be  assessed  against 
the  lessee  at  the  value  of  the  land,  but  only  at  the 
valueof  the  leasehold,  if  at  all.  Following  Dsogh- 
erty  v.  Thompson,  9  a  W.  Bep.  99. 

Appeal  from  district  oourt,  WilliamBon 
county:  A.  S.  Walker,  Judge. 

Injunction  by  Taylor  &  Kelley  and  others 
against  the  collector  of  taxes  and  others,  to 
restrain  him  from  selling  the  property  of 
plaintiffs  or  collecting  the  taxes.  Defend- 
ants appeal  from  a  judgment  making  the  in- 
junction permanent. 

James  8.  Hogg,  Atty.  Qen.,  and  James 
H.  Robertson,  Dist.  Atty.,  for  appellants. 
Fisher  <£  I'ovmes,  for  ap 


Statton,  C.  J.  Appellees  are  lessees  of 
the  water-works  property  owned  by  the  city 
of  Georgetown.  The  lease  began  on  Febru- 
ary 18,  1884,  and  is  to  continue  for  the  pe- 
riod of  25  years;  the  city,  however,  having 
the  right  to  terminate  the  lease  at  any  time 
after  the  expiration  of  lOyears.  The  assess- 
or for  Williamson  county  assessed  the  prop- 
erty for  state  and  county  taxes  against  ap- 
pellees on  the  actual  value  of  the  water- 
works property,  and  not  upon  the  value  of 
the  leasehold  estate,  for  the  year  1885.  The 
collector  of  taxes,  under  the  assessment,  bad 
levied  upon  personal  profierty  to  enforce  the 
payment  of  the  taxes  so  levied  and  assessed, 
and  this  suit  was  brought  to  restrain  him 
from  Belling  the  property  or  collecting  the 
taxes.  A  writ  of  injunction  issued,  and,  the 
facts  pleaded  being  admitted  on  final  hear- 
ing,   was    perpetuated.    In    Daugherty    v. 
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Tlioinpaon.  71  Tex.  192.  9  S.  W.  Rep.  99.  It 
WHS  held  that  under  article  4691.  Kev.  St., 
one  holding  a  leasehold  estate  oould  not  be 
taxed  upon  the  value  of  the  lands  leased,  bat 
only  on  the  yaloe  o(  the  leasehold.  It  was, 
bowevert  held  that  the  leasehold  in  that  case 
was  not  subject  to  taxation.  The  decision 
In  that  case  is  decisive  of  the  question  in- 
Tdved  in  this;  and  It  is  not  necessary  for  us 
to  inquire  whether  appellees  are  liable  to 
taxation  on  their  leasehold  estate.  No  as- 
sessment of  that  was  made,  and  the  oourts 
could  not  make  the  assessment  if,  on  inquiry, 
it  should  be  found  that  the  leasehold  held  by 
appellees  was  subject  totaxation.  The  j udg>- 
ment  of  the  court  below  is  correct,  and  wUI 
beafflrmed. 

Waijceb,  J.,  did  not  sit  in  this  case. 


ZlMPBLVA»  «.  KUAXtSa  «t  OL 

iSupreme  Court  of  Texas.    Deo.  18, 1888.)' 

Pbincipal  xttd  Aos](t— RATmcATioir. 

When  an  agent  has  exoeeded  his  powers 

in  executing  a  conveysnoe,  a  verbal  assent  by  the 

principal,  wlthont  reoeiving  any  benefit  from  the 

transaction,  is  not  a  suffloient  ratiflostion. 

Commissioners'  decision.  Appeal  from  dis- 
trict court.  El  Paso  county;  Joas  Bailet, 
Special  Judg^e. 

Davis,  Stall  A  Kemp,  for  appellant. 

GoLLARD,  J.  It  was  not  contended  in  the 
court  below  on  the  part  of  defendants  that 
Kerber  was  authorized  to  make  the  deed  to 
Keating  as  Zimpleman's  agent.  The  ques- 
tion was,  had  Zim  pieman  ratifled  the  act  of 
Kerlier,  who  assumed  without  authority  to 
make  the  deed?  Kerber  was  the  agent  of 
Zifnpelman  to  collect  his  rents  at  £1  Paso, 
to  report  purchases,  and  to  make  shIcb  of 
lands;  but  be  had  no  power  to  make  deeds 
as  tbe  agent  of  Zimpelnian.  What  authority 
Kerber  had  was  verbal  only.  Kerber  taight. 
under  parol  authority,  only  negotlHte  sales  of 
Zimpelnoan's  lands;  but  he  could  not  con- 
summate a  trade  by  deed,  without  authority 
in  writing.  Huffman  v.  Cartwright,  44  Tex. 
299.  Kerber  had  on  one  occasion  prior  to  tbe 
transaction  in  this  case  made  a  deed  to  land 
belf>ngingtoZimpelman,  which  he  afterwards 
accepted  and  ratified  in  writing.  Where  an 
axent  makes  a  deed  to  land  of  his  principal 
wittwut  authority  to  do  so  the  ratification 
must  generally  be  by  deed  of  tbe  principal. 
A  mere  assent,  or  such  acquiescence  as  will 
only  amount  to  evidence  of  assent,  will  not 
be  a  ratification.  The  acquiescence  by  parol 
to  bind  the  principal  must  be  by  such  acts  as 
will  operate  an  estoppel  in  pais.  Reese  v. 
Medlock,  27  Tex.  12$,  124.  If  tbe  principal 
adopt  the  sale  and  lemi  ve  the  purchase  money, 
witli  full  Icnowledge  of  the  facts,  it  would  be 
a  ratification  by  estoppel.  Was  Zimpelman 
so  estopped?  Kerber  made  the  deed  under 
tbe  following  circumstances:  Upon  the  death 
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of  Judge  Howard,  Zimpelman's  son-ln-taw, 
Zimpelman  procured  Kerber  to  administer 
upon  tbe  estate  of  deceased,  so  as  to  have  the 
estate  applied  to  payment  of  debts,  and  prop* 
erly  closed.  The  estate  whs  insolvent.  Zim- 
pelman instructed  Kerber  to  pay  all  tbe  just 
debts  against  the  Howard  estate  out  of  his 
(Zimpleman's)  funds.  Most  of  the  debts 
were  so  paid  out  of  Zimpelman's  money. 
Keating  had  a  suit  pending  against  the  How- 
ard  estate  for  $1,327.35,  brought  before  How- 
ard's death;  and  there  was  a  suit  pending 
against  Keating,  brought  by  Howard,  for  the 
iMid  in  controversy  in  this  case.  In  order  te 
settle  the  suits  it  was  agreed  by  Keating  anA 
Kerber  that  both  suits  should  be  dismissedt 
and  that  Kerber  should  make  the  deed;  and 
It  was  done.  After  the  dismissal,  Keating's 
suit  was  barred  by  limitation.  Kerber  in- 
formed Keating  and  his  attorney  that  he  had 
no  authority  from  Zimpelman  to  execute  the 
deed.  The  parties,  knowing  tbis,  took  the 
risk  that  Zimpelman  would  ratify  the  con- 
veyance, as  Kerber  said  he  believed  he  would. 
Keating's  debt  may  have  been  a  valid  claim 
against  the  Howard  estate.  Some  time  after- 
wards, when  Zimpelman  was  notified  of  the 
conveyance  by  Kerber,  he  made  no  objection^ 
When  Kerber  saw  him  again,  nearly  two 
years  afterwards,  Zimpelman  said :  "You've 
played  thunder  making  a  deed  to  my  land. 
What's  done  is  done. "  Keating  knew  Ker- 
ber was  authorized  to  pay  Howard's  debts  by 
Zimpelman.  This  circumstance  will  not 
amount  to  an  afllrmance  of  the  acts  of  Ker- 
ber on  the  part  of  Zimpelman.  He  was  in  no 
Wise  benefited  by  the  transaction.  He  was 
under  no  legal  obligation  to  pay  the  debts  (rf 
Howard's  estate.  His  instructions  to  his 
agent  to  pay  them  were  voluntary,  and  gave 
no  right  to  creditors  to  compel  him  to  do  it; 
besides,  the  power  to  use  funds  to  pay  debts 
did  not  authorize  Kerber  to  deed  land  for  that 
purpose.  Keating  knew  his  deed  was  worth- 
less unless  it  was  ratified  by  Zimpelman,  and 
he  knew  he  could  not  enforce  a  ratifloHtion. 
He  was  not  deceived,  and  had  nothing  to 
rely  upon  but  the  generosity  of  Zimpelman, 
and  his  anxiety  to  have  Howard's  debts  paid. 
Nothing  short  of  a  Vatification  in  writing 
would  have  been  binding  upon  him.  The 
court  should  have  instructed  the  jury,  there 
being  no  such  ratification,  to  find  for  the 
plaintiff;  and,  such  being  the  case,  the  jiidg>- 
mfpt  of  the  court  below  should  be  reversed, 
and  rendered  for  plaintiff.  Reversed  and 
rendered. 

PSB  GtrBiAM.    Adopted. 


Ltok  «.  Elseb  »t  aL 

(Atprcnw  Court  of  Textu.    Dec.  14, 1888.)* 

MbobaHios'  Libhs— F^n.CRB  TO  BacoRD— Asssm 

0»  OWNBH. 

1.  Under  Rer.  Su  Tez.  art.  816S,  providing  that 
in  order  to  secure  a  mechanic's  lien  the  person 
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olaimtng  it  mart  raoord  his  oontract  within  six 
montbe  after  the  debt  becomes  due;  and  article 
8186,  providing  for  the  recording  of  "a  sworn  ac- 
count^ when  there  is  no  written  contract, — ^the  re- 
cording of  a  not«  from  the  owner  of  the  house, 
which  recites  that  It  is  "in  settlement  for  account 
for  lumber, "  is  not  a  soffloient  compliance  with 
the  statute  to  preserre  the  lien. 

2.  When  the  lien  has  been  lost  by  failure  to 
comply  with  the  statute,  It  will  not  be  made  valid 
by  an  expression  of  wiUingneM  to  that  effect  by 
the  owner  of  the  property. 

Appeal  from  district  coart,  Hill  county; 
J.  M.  Hall,  Judge. 

Action  by  O.  T.  Lyon  against  ^Max  Elser 
and  others.  .Tadgment  was  rendered  for  de- 
fendants, and  plaintiti  appeals. 

A.  P.  MoKinnon  and  J.  Q.  Ahney,  for  ap- 
pellant.   Tarlton  de  Jordan,  for  appellees. 

Walkeb,  J.  Under  the  constitution  of 
the  state,  art.  16,  §  37,  mechanics  and  mate- 
rial-raen  have  a  lien  upon  the  buildings  made 
by  tliem  for  the  labor  or  materials  furnished; 
and  the  legislature  is  enjoined  to  provide  by 
law  for  the  speedy  and  efficient  enforcement 
of  them.  ArticleSI65,  Rev.  St.,  under  which 
the  claim  of  plaintiff  is  asserted,  prescribed 
that,  "in  order  to  Qxand  secure  the  lien  here- 
in provided  for,  the  person  or  firm,  •  t  • 
artisan,  or  lumber  dealer  furnishing  material 
shall  have  the  right  at  any  time  within  six 
months  after  such  debt  becomes  due  to  file 
bis  contract  in  the  office  of  the  county  clerk, 
*  *  *  and  cause  the  same  to  be  recorded 
in  a  book  to  be  kept  by  the  county  clerk  for 
that  purpose."  Article  8166  provided  for 
the  record  of  "a  sworn  account,"  when  there 
wasnowritten  contract.  In  this  caae  Lyon' s 
account  was  due  .Tanuary  1, 1884  There 
was  no  contract  in  writing  for  the  lumber. 
The  law  gave  six  months  within  wliich  he 
could  file  "a  sworn  account,"  and  thereby 
fix  bis  lien  and  evidence  of  it.  This  was 
never  done.  June  26,  1884,  plaintiff  took  a 
note  from  the  owner  of  the  bouse,  due  60 
days  thereafter,  "in  settlement  for  account 
for  lumber  doe  January  1, 1884."  This  note 
was  recorded  August  27th  thereafter  in  the 
lien-book  kept  by  the  county  clerk.  "It  has 
been  held  by  this  court  tliat  the  written  con- 
tract to  be  Hied  for  record  to  secure  a  lien  of 
this  kind  Is  one  by  virtue  of  which  the  mate- 
rial  has  been  furnished,  and  not  any  subse- 
quent contract  entered  into  between  the  par- 
ties in  respect  to  the  matter,"  (Reese  v.  Cor- 
lew,  60  Tex.  70;  Lyon  v.  Ozee,  66  Tex.<>6; 
Tlnsley  v.  Boykln,  46  Tex.  599;)  and  that  a 
failure  to  record  such  "sworn  account"  in 
case  of  verbal  contract  within  six  months 
has  the  effect  of  abandoning  the  lien,  (Lyon 
V.  Ozee,  66  Tex.  95.)  Appellant  cites  in 
support  of  his  claim  to  lien  under  the  facts 
the  case  of  Mundlne  v.  Berwin,  62  Tex.  342, 
but  the  contract  there  of  itself  gave  a  lien. 
It  was  of  no  consequence  that  it  was  called  a 
mechanic's  lien.  In  the  case  here  the  note 
made  by  Eastland  seems  to  negative  the  ex- 
istence of  llie  lien.  It  recites  that  the  note 
is  in  settlement  of  the  account.  It  did  not 
preserve  the  lien.    Nor  did  Eastland's  will- 


ingness that  the  lien  should  be  valid,  as  ex- 
pressed to  the  attorney,  Jordan,  when  draw- 
ing up  the  deed  of  trust  to  Ware  for  the  ben- 
efit of  Elser,  have  the  legal  effect  of  continu- 
ing its  existence,  when  lost  by  failure  to  com- 
ply with  the  statute.  The  petition  states 
facts  which  would  defeat  the  right  of  plain- 
tiff to  recover  under  his  title,  as  alleged.  At 
the  making  of  the  trust-deed,  and  at  the  ren- 
dition of  the  judgment  in  favor  of  Bird  & 
Bragg,  under  both  of  which  It  is  alleged  the 
defendants  hold,  there  was  no  valid  lien  n(i- 
on  the  property  in  favor  of  plaintiff.  His 
subsequent  suit  and  decree  of  foreclosure 
against  Eastland  alone,  and  purchase  under 
it,  did  not  confer  title  against  Elser.  Tlie 
demurrer  and  exceptions  were  properly  sus- 
tained.   AlUrmed. 


Gabbioan  0.  Sehfle. 

{Supremt  Court  of  Texaa.    Deo.  14, 1888.)* 
JtmoHBNT— Stxtuti  or  LiMiTATioMS — Lix  Fori. 

1.  A  judgment  on  a  promissory  note  recovered 
against  an  administrator  appointed  in  another 
state  furnishes  no  right  of  action  against  an  ad- 
ministrator appointed  in  Texas,  where  it  is  not 
shown  that  assets  of  the  former  ever  came  into  the 
latter's  hands. 

8.  The  statute  of  limitations  of  the  state  in 
which  the  action  on  suoh  note  is  brought  prevails 
over  the  statute  of  the  state  in  wtalcE  the  malcer 
and  promisee  resided  at  the  time  the  note  was  ex- 
ecuted. 

Appeal  from  district  court,  Fannin  county; 
D.  H.  SooTT,  Judge. 

Chas.  D.  Grace,  for  appellant.  12.  B.  8em- 
ple,  for  appellee. 

Stayton,  C.  J.  On  December  18,  1878, 
Stephen  Moore  executed  to  appellant  his 
promissory  note,  due  one  day  after  date. 
Both  Moore  and  Carrigan  resided  in  the  state 
of  Arkansas;  and  on  June  6, 1882,  the  latter 
brought  suit  on  the  note  before  mentioned  in 
the  circuit  court  for  that  state  sitting  in  the 
count/  of  Hempstead.  Pending  that  salt, 
Moore  died,  and  the  administrator  of  his  es- 
tate was  made  a  party,  and  against  him  a 
judgment  was  entered  on  January  4,  1888. 
That  judgment  decreed  the  foreclosure  of  a 
mortgage  given  to  secure  the  note,  and  un- 
der it  the  mortgaged  land  waa  sold,  and  the 
proceeds  applied  in  part  satisfaction  of  the 
debt.  This  seems  to  have  exhausted  the  as- 
sets of  Moore's  estate  in  the  state  ofr  Arkan- 
sas.  Some  time  prior  to  December,  9,  1885, 
appellee  was  appointed  administrator  of  the 
estate  of  Stephen  Moore  in  Texas,  and  to 
him  was  presented  the  judgment  before  re- 
ferred to  for  allowance,  the  proper  credits  be- 
ing allowed.  This  was  done  on  August  20, 
mas,  and  the  administrator  rejected  the 
claim.  On  December  9, 1885.  the  note  be- 
fore referred  to,  ou  which  a  judgment  had 
been  rendered  in  Arkansas,  after  being  prop- 
erly authenticated,  and  credits  for  sums  re- 
ceived on  sale  of  property  made  in  Arkansas 
allowed,  was  presented  to  the  appellee  for  al- 
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lowance.  bat  was  by  him  rejected.  This  ac- 
tion was  brought  on  December  SO,  1885,  to 
recover  balance  due  on  the  note,  and  it  may 
be  conceded  that  both  the  note  and  judgment 
rendered  in  Arkansas  are  made  the  founda- 
tion of  this  action.  The  defenses  were  a 
general  demurrer,  general  denial,  and  plea  of 
the  statutes  of  limitations.  It  is  not  shown 
that  the  administrator  defendant  has  assets 
in  his  hands  which  were  ever  assets  in  the 
hands  of  the  administrator  appointed  in  Ar- 
kansas; and  it  may  be  deemed  settled  thnt  a 
jndKment  rendered  against  an  administrator 
in  another  state  furnishes  no  riglit  of  action 
against  an  administrator  appointed  by  the 
courts  of  tills  state,  in  the  absence  of  such 
showing.  Jones  V.Jones,  15  Tex.  463;  Cher- 
ry v.  Speight.  28  Tex.  503;  Aspden  v.  Nix- 
on, 4  How.  467;  Stacy  v.  Thrasher,  6  How. 
57:  Brudie  v.  Bicl{ley,2  Rawle,436;  McLean 
V.  Meek.  18  How.  18;  Low  v.  Bartlett,  8  Al- 
len, 261;  Ela  v,  Edwards,  18  Allen,  48; 
Slauter  v.  Chenowitb,  7  Ind.  211.  This  is 
conclusive  against  the  right  of  appellant  to 
recover  on  the  judgment. 

It  is  insisted  that  the  note  sued  npnn  was 
a  sealed  instrument,  and,  under  the  law  of 
the  state  of  Arkansas,  not  barred  by  the  stat- 
ntfs  of  limitation  unless  10  years  had  expired 
after  suit  might  have  been  brought.  That 
teems,  from  the  evidence  offered,  to  be  the 
law  in  that  state.  The  statute  in  this  state 
must,  however,  govern,  and  by  that  an  ac- 
tion on  a  note  was  barred  in  four  years,  and 
the  court  below  correctly  so  held.  Clay  v. 
Clay,  18  Tex.  204;  Allison  t.  Nash.  16  Tex. 
561;  McEImoylev.  Cohen,  IS  Pet.  S12;  Bank 
V.  Dalton,  9  How.  522;  Ang.  Lim.  g  65; 
Vooi,  Lim.  17-28.  There  is  no  error  in  the 
judgment,  and  it  will  be  affirmed. 


Jones  et  al.  v.  Whit& 
(jSupreme  Cowt  of  Texaa.    Dea  18, 1888.)* 
KsoHAincs*  Lints— Rblirquishmbnt. 
In  the  sbaenoe  of  an  express  agreement  the 
taUiiK  of  drafts  for  a  debt  lor  materioU  famished 
to  baud  a  house  Is  not  a  relinquishment  of  the 
ligbt  to  a  material-man's  lien. 

Commissioners'  decision.  Appeal  from  dis- 
trict court,  Tom  Green  county;  Wulluih 
Keknedt,  Judge. 

Charles  I.  Evans,  tor  appellants. 

Acker,  P.  J.  In  August,  1884, 0.  L.  Broome 
contracted  to  furnish  all  labor  and  material, 
and  build  a  bouse  for  appellee,  on  the  north 
half  of  lot  20,  in  block  8,  in  the  town  of  San 
Angelo.  During  the  months  of  August,  Sep- 
tember, and  October,  1884,  appellants,  iones 
ft  Co.,  furnished  to  Broome  lumber  iind  build- 
ing material  to  the  amount  of  $1,200,  whicli 
was  used  by  Broome  in  building  tlie  house  for 
appellee.  W  hite.  On  October  21, 1884,  Broome 
gave  to  Jones  &  Co.  two  drafts  on  White,  ag- 
gregating $1,200,  each  reciting  that  it  was 
given  for   building   material,  furnished  to 
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bnild  the  house,  and  each  containing  the  foI> 
lowing  language:  "This  payment  is  to  be 
paid  out  of  the  fifteen  hundred  dollars  cash 
payment,  due  me  when  the  J.  O.  K.  White 
brick  building  is  completed  according  to  con- 
tract. "  Tliese  drafts  were  accepted  by  White. 
On  January  19,  1885,  Jones  &  Co.  filed  and 
bad  recorded  itemized  and  verified  bills  of 
particulars  of  the  material  furnished,  and  de- 
livere<i  to  White  copies  thereof,  as  required 
by  statute  providing  for  fixing  the  liens  of 
material-men  and  mechanics.  On  March  19, 
1885,  White  and  Broome  entered  into  a  writ- 
ten contract  of  settlement  for  building  the 
house,  in  wMch  White  unconditionally  prom- 
ised and  agreed  to  pay  the  81,200  to  Jones  & 
Co.,  and  received  credit  from  Broome  for  the 
amount  in  the  settlement.  This  suit  was 
brought  July  27,  1885.  to  recover  the  $1,200, 
and  interest,  and  to  foreclose  the  raaterisd- 
mau's  lien  on  the  house  and  lot.  The  trial 
was  by  the  court,  and  judgment  rendered  in 
favor  of  appellants,  Jones  &  Co.,  for  $1,200, 
and  interest  from  March  19,  1885,  and  refus- 
ing to  recognize  or  foreclose  the  lien  claimed 
by  them.  The  court  found  as  conclusions  of 
law  that  appellee  was  Indebted  to  Jones  & 
Co.  in  the  sum  of  $1,200,  and  that  appellants 
had  no  lien  for  their  debt.  It  is  assigned  as 
error  tiiat  the  court  erred  in  refusing  to  ren- 
der judgment  in  favor  of  appellants  foreclos- 
ing their  lien. 

There  is  no  appearance  here  for  appellee, 
but  we  have  examined  the  transcript,  and 
find  that  appellants'  brief  is  a  fair  and  proper 
presentation  of  the  case,  and  we  so  regard  it. 
A  careful  inspection  of  the  record  does  not 
disclose  the  reason  of  the  trial  court  for  its 
conclusion  of  law  upon  which  it  refused  to 
give  judgment  foreclosing  the  lien.  It  found 
as  matter  of  law  that  appellee  was  indebted 
to  appellants  for  the  amount  of  their  claim, 
and  must  have  found  also  that  the  claim  was 
due,  as  judgment  was  rendered  therefor.  It 
seems  that  every  requirement  of  the  statute 
relating  to  mechanics'  and  material-men's 
liens  neces8ai7  to  establish  appellants'  lien 
against  the  bouse  and  lot  was  strictly  com- 
plied with  by  them,  and  it  does  not  appear 
that  the  lien  thus  acquired  had  been  relin- 
quished or  discharged.  The  last  of  the  miv* 
terial  was  furnished  'by  appellants  on  the 
10th  day  of  October,  1884,  and  the  drafts 
were  drawn  by  Broome  and  accepted  by  ap- 
pellee on  the  2Ist  of  that  month.  Under  the 
law  then  in  force,  appellants  had  six  months 
after  their  claims  for  material  furnished  be- 
came due  within  which  to  fix  their  lien 
against  the  building  and  lot,  and  this  they 
did  within  three  months  after  the  drafts  were 
given,  by  complying  with  all  requirements  of 
the  statute.  In  the  absence  of  an  express 
asrepment  to  that  effect,  the  taking  of  the 
drafts  did  not  operate  as  a  relinquishment  or 
discbarge  of  the  lien  which  appellants  then 
had  the  right  to  acquire,  and  which  they  aft- 
erwards did  acquire  in  the  manner  authorized 
by  law.  The  accepted  drafts  in  the  hands  of 
appellants  was  simply  an  adjustment  o(  the 
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amount  due,  and  a  promise  to  pay  it.  Phil. 
Mech.  Liiens,  8  276;  Gillespie  v.  Remington, 
€6  Tex.  109.  It  appears  from  ttie  record  that 
appellee  did  not  defend  against  ttie  lien 
claimed  bj  appellants,  but  defended  solely 
upon  the  ground  that  be  was  not  liable  on 
the  accept^  drafts,  because  Broome  bad  not 
finished  the  buililing  according  to  contract. 

We  are  of  opinion  that  the  judgment  of 
the  court  below  should  be  reformed,  and 
Judgment  entered  here  foreclosing  appellants' 
lien  against  the  building  and  lot.  Beformed 
and  rendered. 

£bk  GvasAX.    Adopted.         • 


Cabfenteb  v.  Mimteb. 

(Supreme  Cowt  of  Texat.    Dec.  31, 1888.)< 

Pbomuookt  Notbs— Attornbt's  Faas— Sobbooa- 
nox  or  SnBETT. 
In  an  aotion  by  a  surety  against  the  maker 
of  a  note  which  stipulates  that,  in  case  of  suit  by 
payees,  a  eertaln  per  cent  shall  be  allowed  as  at- 
torney's fees,  the  surety,  having  paid  suoh  note,  is 
subrogated  to  the  rights  of  the  payees,  and  his 
affidavit  for  attachment,  averring  the  indebtedness 
to  be  the  amount  of  the  principal,  interest,  and  at- 
torney's fees,  is  not  at  variance  with  the  petition 
setting  out  suoh  note. 

Commissioners'  decision.  Appeal  from  dis- 
trict coart.  Wise  county;  F.  E.  Piker,  Judge. 

Action  by  J.  C.  Carpenter  against  T.  A. 
Minter,  to  recover  a  sum  of  money  paid  as 
surety  for  the  latter.  Plaintiff  alleged  that 
on  the  lOtb  day  of  August,  1885,  defendant 
executed  a  noto  to  Henry  Greathouse  for 
•306,  due  at  20  days.  l>earing  12  per  cent,  per 
annum  from  maturity;  that  plaintiff  signed 
the  note  with  defendant  as  principal,  but  was 
in  fact  only  a  surety  for  defendant;  that  by 
tlie  execution  of  the  note  defendani  and  plain- 
tiff became  bound  to  pay  the  principal  and 
interest  thereon  at  maturity,  and  10  per  cent, 
attorney's  fees  on  the  amount.  In  case  the 
note  was  not  paid  at  maturity,  making  a 
total  of  9836.60;  that  after  the  maturity  of 
the  note  plaintiff  paid  tlie  note  in  full  to  the 
payee.  It  is  then  alleged  that  defendant  be- 
came liable  to  pay  plaintiff  9386.60,  being  the 
amount  actually  paid  out  for  defendant  by 
plaintiff,  including  the  10  per  cent,  attorney's 
fees  provided  for,  which  sum  defendant  baa 
wholly  failed  to  pay,  etc.  The  note,  which  is 
made  an  exhibit  to  the  petition,  is  an  ordi- 
nary promissory  note  for  9306,  due  in  20 
days,  bearing  12  per  cent,  interest  per  annum 
from  n)aturity,  with  the  following  stipula- 
tion: "In  case  of  non-payment  of  the  above 
note  at  maturity,  we  hereby  authorize  any 
licensed  attorney  at  law  to  appear  for  us  In 
couit,  and  accept  service,  waive  process,  and 
confess  judgment  in  favor  of  the  legal  holder 
of  said  note  against  us  for  the  amount  of  said 
note  and  interest,  with  10  per  cent,  attorney 
fees  additional."  The  note  is  signed  by  plain- 
tiff and  defendant.  Plaintiff  sued  out  an  at- 
tachment, the  affidavit  for  which  avers  that 


the  amount  due  by  defendant  is  9836.60,  etc. 
Defendant's  motion  to  quash  the  attachment 
"because  the  afQdavlt  for  attachment  *  *  * 
sets  forth  an  indebtedness  of  9836.60,  while 
the  petition  •  •  •  shows  an  indebted- 
ness of  only  9306, "  was  sustained,  and  plain- 
tiff excepted.  Judgment  for  plaintiff  for 
98'28.95,  and  plaintiff  appeals,  and  assigns 
error  in  the  ruling  of  the  court  quashing  the 
attachment  proceedings  on  the  ground  of  a 
variance  between  the  petition  and  the  affida- 
vit for  attachment. 

6ose  <£  Bonner  and  L.  O.  Sparkman,  for 
appellant.  Orantt  PatUrton  tb  Martin,  for 
appellee. 

CouCABD,  J.  This  case  must  be  reversed. 
There  was  no  variance  between  the  affidavit 
foi;  attachment  and  the  petition.  The  affidavit 
claimed  that  9336.60  was  the  amount  justly 
due  the  plaintiff.  The  petition  claimed  by 
its  allegation  the  same  amount,  and  the  ex- 
hibit attached  to  the  petition  did  not  show 
that  a  less  amount  was  due.  It  is  true,  the 
petition  alleged  that  the  attorney's  fees  were 
to  become  due  on  maturity  of  the  note,  and 
the  note,  filed  as  an  exhibit  to  the  petition, 
only  allowed  attorney's  fees  in  case  of  suit  by 
the  payees;  but  the  surety  paid  the  note  on 
maturity,  and  then  brought  suit  against  bis 
principal,  the  maker.  This,  of  course,  be 
had  the  right  to  do,  and  his  right  to  sue  was 
on  the  note  itself.  The  error  of  the  court  bo- 
low  was  in  finding  that  the  surety  could  only 
sue  for  the  amount  that  appeared  to  be  due 
on  the  note  at  the  time  it  was  paid  by  the 
surety  without  suit  by  the  payee.  This  waa 
incorrect.  The  surety,  having  paid  the  note, 
was  subrogated  to  all  the  rights  of  the  payee, 
— that  is,  to  sue  on  the  note,  and  recover  the 
same  amount  the  payee  could  have  recovered 
by  suit.  The  right  of  the  surety,  after  pay- 
ment of  his  principal's  note,  was  not  on  the 
implied  assumpsit  for  the  amount  paid,  but 
to  sue  on  the  note  itself.  The  payee  by  suit 
could  have  recovered  the  principal  and  inter- 
est and  10  per  cent,  attorney's  fefS  on  the 
amount.  Worsliam  v.  Stevens,  66  Tex.  89. 
The  surety  could,  by  suit  on  the  note,  recover 
the  same  judgment.  The  note  was  not  ex- 
tinguished by  the  surety's  payment.  Tutt  v. 
Thornton,  57  Tex.  85;  Sheld.  Subr.  §  86.  An 
inspection  of  the  petition  and  the  exhibit  does 
not  show  that  the  attorney's  fees  were  not 
due,  but  that  they  were  due  plaintiff  below. 
There  was  no  variance  between  the  petition 
and  the  affidavit  for  attachment.  The  cause 
should  be  reversed.    Beversed  and  remanded. 

Feb  Oantkn.    Adopted. 


Bender  et  al.  «.  Bean  et  aL 

(Supreme  Court  of  Arkansa*.    June  89,  t889.)« 

EXKOVTORS    Aim    ADHIXISTaATORS  —  RkLISQUISH- 

KBNT  or  Realtt — Tax-Titles — RBDEKPrioir. 
1.  An  order  of  the  probate  court  authorizing 
an  administrstor,  on  his  ez  parte  petition,  to  t«- 
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Dnqidsh  land  belonging  to  the  estate  of  hU  deoe- 
dent  to  the  vendor  thereof,  upon  the  letter's  sur- 
render of  the  notes  given  for  the  purchase  money, 
does  not  operate  to  divest  the  title  of  the  estate 
and  vest  it  in  the  vendor,  sinoe  it  U  not  binding 
nponhim. 

2.  A  deed  made  pnisaant  to  snch  order  after 
the  administrator's  removal  cannot  pass  anv  title, 
the  jurisdiction  of  the  court  over  the  land  Having 
ceaud,  and  the  right  of  possession  being  in  the 
heirs. 

S.  The  minority  of  parties  claiming  land  under 
an  ancestor  is  no  protection  against  the  statute  of 
limitationB,  where  the  right  of  aotion  acomed  and 
the  statute  began  to  mn  in  the  Ufe-Ume  of  their 
ancestor. 

4.  Under  Mansf.  Dig.  Ark.  |  S7W,  providing 
that  owners  of  land  under  tax-sales  are  entitled, 
gpon  redemption  of  the  same,  to  the  full  cash  value 
of  improvements,  made  after  two  years  from  the 
date  of  sale,  they  are  entitled  thereto  without  de- 
duction for  rents  received  by  them  before  such  re- 
demption. 

Appeal  from  circuit  court.  Saline  county; 
J.B.  Wood,  Judge. 

P.  C.  Dooley,  for  appellants.  Ratcllffe  <t 
Fhteher  and  /.  B.  Jones,  for  appellees. 

COCKKII.L,  0.  J.  The  complaint  in  this 
cauae  was  filed  for  the  purpose  of  efFecting  a 
redemption  of  th«  lands  described  therein 
from  tax-sales.  It  aliegad  that  the  plaintiffs 
Julia  and  Adelia  Bender.  SsUie  Morris,  and 
Us^gie  Vanlandingham,  together  with  Wal- 
ter and  David  Bender  and  Agnes  Ooui^las, 
were  tenants  In  common  and  owners  of  the 
lands  when  they  were  forfeited  for  thn  non- 
payment of  taxes;  that  the  four  first  named 
were  the  minor  children  and  heirs  of  Samoel 
Bender,  deceased,  who  died  seised  of  the 
lands,  and  that  the  others  were  the  heirs  at 
law  of  Agnes  Douglas,  wlio  was  daughter  to 
Samuel  Bender,  and  who  died  after  the  for- 
feitures; that  each  of  the  defendants  Bean, 
Helms,  and  Haynes  held  part  of  the  lands  by 
virtue  of  donation  deeds  from  the  state,  exe- 
cuted in  pursuance  of  forfeitures  for  the  ndh- 
payment  of  taxes ;  that  they  hud  made  a  ten- 
der to  each  of  the  amount  required  by  law  to 
redeem,  and  that  the  tenders  had  been  re- 
fused. The  prayer  was  for  an  account  of 
rents,  and  for  the  enforcement  of  their  right 
to  redeem.  Haynes  and  Helms  filed  a  joint 
answer,  admitting  that  they  held  under  dona- 
tion deeds,  but  denying  that  the  plaintiffs 
were  ever  the  owners  of  the  lands,  and  alleged 
that  they  had  paid  taxes  and  put  valuable 
improvements  upon  them.  Bean  denied  that 
he  held  under  a  tax-deed,  admitted  that  the 
lands  in  qaeation  had  once  belonged  to  Sam- 
uel Bender,  the  plaintiffs'  ancestor,  and  that 
he  had  died  seised  and  possessed  thereof,  but 
alleged  that  the  administrator  of  his  estate, 
acting  under  authority  of  the  probate  court 
of  his  appointment,  conveyed  the  same  to  one 
David  Bender  before  the  forfeiture  mentioned 
in  the  complaint,  and  that  he  had  succeeded 
to  David  Bender's  title  through  certain  mesne' 
conveyances.  He  pleaded  the  seven-year 
statute  of  limitations,  alleged  that  the  tax- 
titles  of  Haynes  and  Helms  were  irregular 
and  void,  made  his  answer  a  cross-complaint 
against  them  and  the  plaintiffs,  and  prayed 
that  bis  title  be  quieted  against  the  claim  of 


title  of  all  the  parties.  Fmot  was  taken,  and 
the  court  heard  the  cause  without  objection 
from  any  source  as  to  multifariousness  or 
misjoinder  of  parties,  and  decreed  thai  Bean 
had  no  title  except  as  against  the  Doiighta 
heirs;  that  the  minor  children  of  Samuel 
Bender  were  entitled  to  recover  4-7  of  the 
land  which  he  held;  that  they  were  entitled 
to  redeem  the  same  proportion  of  the  lands 
held  by  Haynes  and  Helms  on  paying  the  ex- 
cess of  the  amount  of  taxes  paid,  and  the 
value  of  Improvements  made  by  the  tax  pur> 
chasers  over  the  value  of  the  rents  enjoyed 
by  them,  and  dismissed  the  complaint  as  to 
the  heirs  uf  Agnes  Douglas.  The  plaintiffs 
appealed,  and  afterwards  cross-appeals  were 
allowed  here  in  favor  of  each  of  the  other 
parties.  Bean  argues  that  he  succeeded  to 
the  title  of  Samuel  Bender  by  virtue  of  (ho 
administrator's  deed,  and  that  the  decree 
granting  the  plaintiffs  relief  against  him  is 
wrong  for  that  reason.  Haynes  and  Helms 
also  argue  that  the  adrainstrator's  deed  di- 
vested the  title  of  the  plaintiffs  before  the 
forfeiture,  and  left  them  without  interest  to 
redeem ;  but  say.  If  they  are  mistaken  in  that, 
that  the  court  erred  in  refusing  to  allow  them 
credit  for  the  full  amount  of  their  tax  ex- 
penses, and  the  value  of  the  improvements, 
without  diminntlon  fur  rents  enjoyed  by 
them.  The  successful  plaintiffs  complain 
t}ecan8e  they  are  required  to  pay  for  the  im- 
provements, and  the  other  plaintiffs  appeal 
because  no  relief  was  granted  them.  • 

The  facts  in  relation  to  the  execution  of 
the  deed  by  Bender's  administrator  are  as 
follows:  In  1860  Samuel  Bender  purchased 
the  lands  in  dispute  from  David  Bender,  who, 
as  all  the  parties  admit,  was  then  the  owner 
in  fee,  making  a  cash  payment,  and  giving 
his  notes  for  ^,000  for  the  deferred  payments 
of  the  purchase  money.  A  lien  was  retained 
in  the  deed  as  security  for  the  payment  of 
the  unpaid  purchase  money.  Samuel  Bender 
died  in  January,  1869.  In  March  of  tb» 
same  year  Walter  Bender  was  appointed  ad- 
ministrator of  his  estate,  and  in  August,  1871. 
presented  his  petition  to  the  prot>ate  court  of 
his  appointment,  alleging  that  the  notes  for 
the  purcliase  money  were  unpaid,  and  that 
the  lands  were  worth  less  than  the  principal 
and  interest  due  on  them;  that  the  estate 
was  insolvent;  and  that  he  was  unable  to 
discliarge  the  notes  if  it  was  to  the  interest 
of  the  estate  to  do  so;  and  prayed  that  au- 
thority be  granted  him  to  relinquish  to  David 
Bender  all  the  interest  of  the  estate  in  the 
lands,  upon  condition  that  he  would  surren- 
der the  purchase-money  notes  to  the  peti- 
tioner. The  orJer  of  the  probate  court  in 
this  connection  is  as  follows:  "Upon  exami- 
nation it  is  considered  and  ordered  by  th» 
court  that  the  prayer  of  said  petition  be 
granted,  and  he  [the  administrator]  is  here- 
by authorized  to  make  said  relinquishment." 
The  records  of  the  administration  of  the  es- 
tate of  Samuel  Bender  were  put  in  evidence, 
and  it  nowhere  appears  that  the  claim  of 
David  Bender  against  the  estate  of  Samuel 
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was  ever  allowed  by  the  court,  or  presented 
to  the  administrator.  In  June,  1873,  the 
accounts  of  Bender's  administrator  were  ex 
amined  and  approved,  and  the  administrator 
was  discharged.  In  October,  1874.  a  deed 
of  relinquishment  was  executed  by  Walter 
Bender,  purporting  to  act  as  administrator 
of  the  estate  of  Samuel  Bender,  deceased,  to 
David  Bender  to  carry  out  the  order  of  Au- 
gust,  1871,  In  reference  to  the  settlement 
of  the  purchase-money  notes.  The  deed  was 
acknowledged  by  Walter  Bender  before  the 
probate  court,  and  was  spread  at  large  upon 
the  record.  No  order  in  reference  to  the 
matter  was  made  by  the  court.  David  Ben- 
der appeared  at  the  time  the  deed  was  ac- 
knowledged, and  surrendered  the  purchase- 
money  notes.  No  other  action  was  had  in 
the  matter  of  the  estate  after  the  discharge  of 
Walter  Bender  as  administrator  in  1873.  The 
lands  were  assessed  for  taxation  in  the  name 
of  David  Bender  after  1874.  He  conveyed 
them  to  one  Allen,  and  Allen  to  the  defend- 
ant Bean.  Bean,  and  those  through  whom 
he  claimed  title,  had  been  in  the  adverse  pos- 
session for  more  than  seven  years  when  the 
suit  was  instituted.    Such  is  Bean's  title. 

1.  Theorderof  the  probate  court  of  August, 
1871,  was  evidently  made  in  pursuance  of 
the  supposed  authority  of  the  fourth  section 
of  chapter  3  of  the  so-called  "Chapters  of 
the  Digest,"  which  was  to  the  effect  that, 
where  lands  of  a  decedent  had  not  been  paid 
for,  the  court  might,  if  it  believed  it  advan- 
tageous to  the  estate,  "order  the  same  to  be 
relinquished"  to  the  vendor  on  the  most  ad- 
vantageous terms  that  could  be  agreed  upon. 
But  the  "Chapters  of  the  Digest"  did  not  re- 
ceive legislative  sanction  in  legal  form,  and 
the  provision  referred  to  never  became  a  law. 
Vlnsant  v.  Knox,  27  Ark.  267.  In  1873  the 
legislature  enacted  that  all  sales  previously 
made  in  pursuance  of  the  "Chapters  of  the 
Digest"  should  be  binding,  (Acts  1873,  p.  13;) 
but  this  act  could  add  nothing  to  the  validity 
of  the  order  of  August,  1871,  because  it  was 
not  in  itself  a  sale,  but  purported  only  to  con- 
fer authority  upon  the  administrator  to  sell, 
and  the  power  had  not  been  executed  when 
the  healing  act  was  passed.  If  the  order 
rested  upon  the  supposed  authority  of  the 
"Chapters  of  the  Digest,"  it  was  a  nullity, 
and  no  rights  oould  be  acquired  under  It. 
But  it  is  argued  that  under  the  act  of  March 
16,  1871,  which  was  in  force  when  the  order 
was  made,  the  probate  court  was  clothed 
with  all  necessary  jurisdiction  at  law  and  in 
equity  to  do  whatever  was  necessary  to  close 
up  the  administration  of  estates,  (Acts  1871, 
p.  18;)  and  that  as  it  is  a  superior  court,  and 
had  jurisdiction  of  the  subject-matter,  the 
order  is  valid.  But  the  order  does  not  pro- 
fess to  divest  the  title  of  the  estate  and  vesE 
it  in  David  Bender,  as  counsel  argue;  and,  if 
it  be  admitted  that  the  probate  court  had  au- 
thority to  do  that,  it  could  not  have  been  ef- 
fected upon  the  ex  parte  petition  of  the  ad- 
ministrator. The  order  was  not  binding  on 
David  Bender.    His  assent  to  the  condition 


upon  which  the  conveyance  was  to  be  made 
— that  is,  the  surrender  of  the  notes  which 
he  held — was  necessary  to  give  it  effect.  But 
his  assent  was  not  obtained,  and  no  effort 
was  made  to  execute  the  order,  until  the  ad- 
ministrator had  been  shorn  of  bis  authority 
to  act  by  the  court's  order  of  removal.  What 
he.  did  after  removal  was  no  more  than  the 
act  of  a  stranger.  The  administration  had 
ceased ;  the  heirs  had  the  right  to  the  posses- 
sion of  the  land,  (Stewart  v.  Smiley,  46  Ark. 
373;)  and  the  court  had  lost  its  jurisdiction 
over  it.  An  order  conArmiiig  the  executiim 
of  the  previous  power  to  sell  under  such  cir- 
cumstances could  not  have  breathed  life  into 
the  deed.  It  would  have  been  an  ex  parte 
judgment,  with  no  party  in  interest  before 
the  court,  and  no  cause  pending.  See  Phelps 
V.  Buck,  40  Ark.  219;  Summers  v.  Howard. 
33  Ark.  490;  Guynn  v.  McCauIey,  32  Ark. 
97.  There  was  no  error  in  declaring  Bean's 
claim  of  title  without  foundation.  The  plain- 
tiffs who  recovered  against  Bean  were  mi- 
nors when  their  cause  of  action  accrued  and 
when  the  suit  was  brought,  and  the  statute 
of  limitations  did  not  operate  as  a  bar  against 
them.  But  the  minority  of  the  heirs  of  Ag- 
nes Douglas  is  no  protection  to  them,  because 
the  statute  was  set  in  motion  in  the  life-time 
of  tlieir  mother. 

2.  It  follows  that  the  plaintiffs  in  whose 
ftivor  the  decree  was  rendered  were  owners 
of  the  lands  when  they  were  forfeited  to  the 
state  for  the  non-payment  of  taxes,  and,  aa 
they  were  within  age  when  their  suit  was 
begun,  their  right  to  redeem  was  intact,  and 
could  be  enforced  in  equity.  Carroll  v.  John- 
son, 41  Ark.  59;  Keith  v.  Freeman,  48  Ark. 
296.  The  question  is,  what  must  an  infant 
pay  to  redeem,  or  whxt  is  the  tax  purchaser 
entitled  to  receive  as  the  price  of  redemp- 
Mon  ?  The  answer,  so  far  at  least  as  the  pur- 
chaser is  concerned,  depends  upon  the  law  in 
force  when  the  rights  of  the  parties  accrued. 
Railway  Co.  v.  Alexander,  49  Ark.  190,  4  S. 
W.  Rep.  753.  One  of  the  tax-deeds  is  based 
upon  a  sale  made  in  1876,  and  the  other  in 
1877.  The  lands  were  certified  to  the  state 
land  commissioner,  and  donation  certificates 
were  issued  by  him  to  the  present  claimants 
in  1879,  and  were  followed  by  deeds  in  due 
course  of  time.  The  privilege  of  redemption 
was  extended  to  minors  by  the  revenue  act 
of  1873.  (Gantts'  Dig.  §  5197,)  and  has  re- 
mained unchanged.  By  the  seventeenth  sec- 
tion of  the  amendment  to  the  revenue  law, 
enacted  March  5,  1875,  any  person  desiring 
to  redeem  lands  sold  for  non-payment  of  tax- 
es could  do  so  within  the  time  limited  by 
law  by  paying  "an  amount  of  money  equal  to 
the  taxes  for  which  the  land  was  sold,  pen- 
alty, and  cost  of  advertising,  and  the  taxes 
subsequently  paid  thereon  by  such  purchas- 
er or  those  claiming  under  him,  together  with 
interest  at  the  rate  of  10  per  cent,  per  an- 
num on  the  whole  amount  so  paid,  and  the 
amount  paid  by  the  purchaser  for  the  certifi- 
cate of  purchase,  and  the  expenses  of  adver- 
tising."  Acts  1875.  p.  227.    While  this  seo- 
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tion  applies  to  redemptions  by  minors, 
(Kdtb  V.  Freeman,  supra.)  the  reference  to 
payment  for  a  certificate  of  purchase,  with- 
out mentioning  the  deed,  shows  that  the  leg- 
islature bad  in  view  more  particularly  a  re- 
demption within  two  years  from  the  sale, 
and  before  a  deed  issued.  Nothing  is  said 
in  this  section  about  Improvements;  but  in 
section  186  of  the  same  act,  (Gantts'  Dig. 
§  5216,)  it  was  declared  that  no  compensa- 
tion sbould  be  allowed  for  improvements 
made  within  two  years  of  the  sale,  but  that 
for  "improvements  made  after  two  years 
from  the  date  of  sale  [such]  proceedings  shall 

Kbould]  be  had  in  relation  thereto,  as  shall 
prescribed  in  any  law  existing  at  the  time 
of  such  proceedings  for  the  relief  of  occupy- 
ing reclaimants  of  land."  This  law  was  in 
force  when  the  forfeitures  were  had.  It  was, 
then,  a  condition  upon  which  the  riglit  to 
redeepi  was  granted  to  the  minors,  that  the 
legislature  might  regulate  the  compensation 
to  be  paid  by  them  for  improvements  there- 
after placed  on  his  land  by  the  tax  purchaser. 
The  amount  of  the  taxes,  penalties,  and  the 
rate  of  interest  the  purchaser  was  to  receive 
were  unalterably  fixed  by  the  terms  of  the 
implied  contract  made  at  the  date  of  his  pur- 
chase. These  are  regulated,  as  we  have  seen, 
by  the  act  of  1875,  above  quoted.  The  law 
for  the  relief  of  occupying  tax  claimants  of 
land,  in  force  when  the  suit  was  instituted, 
was  the  one  hundred  and  fifty-fifth  section 
of  the  revenue  act  of  1888,  (Mansf.  Dig. 
§  5792.)  which  provides  that  they  shall  be 
allowed  the  full  cash  value  for  improvements 
made  after  two  years  from  the  date  of  sale. 
The  law  was  passed  subsequent  to  the  "bet- 
terment act,"  and  gives  to  the  claimant  the 
right  to  compensation  without  the  showing 
of  belief  in  the  integrity  of  his  title,  which  is 
demanded  by  the  latter  act  Being  the  last 
expression  of  the  legislature,  and  applicable 
especially  to  tax  claimants  who  are  favored 
by  our  enactments,  it  prevails  in  this  suit. 

The  court  followed  the  correct  rule  in  al- 
lowing the  tax  purchasers  the  value  of  the 
improvements  made  by  them.  But  upon 
what  principle  can  they  be  charged  with  the 
value  of  the  rents?  Upon  the  execution  of 
tlie  tax-deeds  they  became  the  owners  of  the 
lands.  Craig  v.  Flanagin.  21  Ark.  819.  The 
minor's  right  to  redeem  is  not  an  estate  in 
the  lands,  but  only  a  statutory  privilege  to 
defeat  the  purchaser's  title  within  a  limited 
time.  That  was  the  effect  of  the  ruling  in 
Craig  ▼.  Flanagin,  supra,  where  the  right  to 
redeem  by  a  non-resident  (a  privilege  grant- 
ed by  a  previous  law)  was  considered.  The 
right  is  analogous  to  a  condition  subsequent 
attached  to  an  estate,  and  it  was  only  by  vir- 
tue of  the  statutory  recognition  of  the  mi- 
nor's vendee  that  we  were  able  to  rule  that 
the  privilege  was  not  strictly  personal.  Neil 
v.Bozier,  49  Ark.  551,  6  S.  W.  Bep.  157; 
Mansf.  Dig.  S  4272. 

The  plaintiffs'  suit  to  redeem  was  an  af- 
firmance of  the  validity  of  the  tax-titles,  and 
an  election  to  defeat  them  by  complying  with 


the  law  governing  such  cases.  It  is  true  al- 
legations  of  irregularities  in  the  tax  proceed- 
ings were  made  in  the  complaint,  but  the 
proof  does  not  sustain  them. 

The  court  erred,  therefore,  in  charging 
Haynes  and  Helms  with  rents.  As  to  them 
the  decree  will  be  reversed,  and  the  cause  re- 
manded, with  instructions  to  enter  a  decree 
in  accoi-dance  with  the  opinion.  Otherwise 
the  decree  is  affirmed. 


Dardanellb  &  B.  By.  Co.  «.  Sanm. 
(Supreme  Court  of  Arkansas.    Oct.  12, 1889.) 

CJONTBAOT — INTXKFBETATION. 

In  a  contract  by  a  ferry-man  to  transport  all 
the  passengers  presented  for  ferriage  by  a  rail- 
way company,  from  its  terminus  to  a  certfkln  town, 
In  consideration  of  one-flfth  of  the  gross  earnings 
of  the  railway  on  such  passengers,  the  term  "  gross 
earnings"  Includes  the  entire  sums  received  from 
passengers,  Including  the  amounts  paid  to  a  trans, 
ler  company  to  which  the  railway  has  let  the  con- 
tract of  aauling  its  passengers  from  its  terminus 
to  the  specified  town,  where  the  railway  sells  the 
tickets  of  the  transfer  oompany,  and  manages  it  as 
part  of  Its  system. 

Appeal  from  circuit  court,  Johnson  coud< 
ty;  J.  E.  Cbaveks,  Special  Judge. 

U.  M.  &  Q.  B.  Rose,  for  appellant.  G.  W. 
8Mnn,  for  appellee. 

OooKitiLT.,  C.  J.  The  only  question  in- 
volved  in  this  case  is  the  true  construction 
of  the  terms  of  a  written  contract.  The  rec- 
ord shows  substantially  the  following  state  of 
facts:  The  appellant  owns  a  short  line  of 
railway  rnnning  between  Bussellville  and  a 
point  on  the  Arkansas  river  opposite  the 
town  of  Dardanelle.  Shinn,  the  appellee,  is 
proprietor  of  a  steam-ferry  between  Darda- 
nelle and  a  point  near  the  terminus  of  the 
railroad  track.  The  company  is  known  as 
the  Dardanelle  &  Bussellville  Bailway  Com* 
pany,  and  sells  tickets  to  passengers  and  is- 
sues bills  of  lading  for  freight,  from  the  town 
of  Dardanelle  to  Bussellville,  and  from  Bus- 
sellville to  Dardanelle.  It  maintains  a  pas- 
senger ticket  ofllce,  and  a  warehouse  for  the 
receipt  of  freights,  in  the  latter  town.  To 
facilitate  the  transaction  of  its  freight  and 
passenger  business  it  entered  into  a  written 
as;reement  with  Shinn,  by  the  terras  of  which 
the  latter  agreed  (to  quote  from  the  contract) 
"to  ferry  all  passengers,  freight,  baggage, 
mail,  express  matter,  live-stock,  and  other 
kinds  of  freight  presented  for  ferriagpe  by  the 
party  of  the  second  part  [the  company]  in  the 
course  of  transportation  by  it,  together  with 
such  conveyances  as  may  be  necessary  to  con- 
vey and  transfer  the  same  with  dispatch  and 
safety  across  the  Arkansas  river,  for  and  in 
consideration  of  which  ferriage,  and  the  serv- 
ices in  regard  thereto,  the  party  of  the  second 
part  hereby  agrees  tfo  p>ay  the  party  of  the 
first  part  [Shinn]  one-flfth  of  the  actual  gross 
earnings  of  the  railway,  the  party  of  the  sec- 
ond part,  on  all  passengers,  freight,  mail,  ex- 
press, or  other  matter,  of  every  kind  and  nat- 
ure whatsoever,  carried  across  the  said  river 
either  way."    Under  the  agreement  the  com- 
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pany  transported  its  freights  from  the  termi- 
nns  of  its  track  across  the  ferry  to  its  desti- 
nation in  Daidanelle,  and  from  Dardanelle  to 
the  railway,  at  its  own  cost,  and  accounted 
to  Shinn  for  one-fiftb  of  the  gross  amounts 
earned  thereby,  and  for  the  same  proportion 
of  the  gross  receipts  for  mail  and  express 
matter.  It  let  the  contract  to  haul  its  pas- 
sengers to  a  transfer  company,  which  ostensi- 
bly charged  25  eents  for  transporting  each  pas- 
senger to  or  from  the  terminus  of  the  track 
and  points  in  the  town  of  Dardanelle.  The 
pHssenger  vehicles  were  carried  over  the  ferry 
without  charge  by  Shinn,  under  the  impres- 
sion that  they  were  acting  for  the  railway 
company,  as  a  continuation  of  its  line.  The 
railway  company  sold  the  hack  tickets,  and 
out  of  the  proceeds  paid  the  transfer  company 
20  cents  for  their  services,  and  retained  5 
cents  as  a  commission  for  selling  such  tickets, 
and  as  pay  from  the  transfer  company  for  fer- 
riage for  their  hacks.  The  fare  on  the  rail- 
way proper  between  Dardanelle  and  Kussell- 
▼ille  was  50  cents,  which  sum,  added  to  the 
hack  fare,  made  75  cents,  for  a  complete  ride 
between  the  two  towns.  Passengers  were 
not  required  to  purchase  the  hack  tickets, 
and  the  railway  fare  entitled  them  to  free 
ferriHge  without  transportation  from  the  ter- 
minus of  the  track  to  the  ferry.  The  railway 
company  acconnted  to  Shinn  for  one-fifth  of 
the  amount  collected  by  them  as  railway  fare, 
— that  is,  10  cents  on  each  passenger  and  one- 
flfth  of  tlie  5  cents  retained  by  them  on  the  sale 
of  each  hack  ticket  Shinn  contended  that 
be  was  entitled  to  5  cents  for  each  liack  ticket 
sold,  as  being  a  part  of  the  gross  earnings 
oontomplated  by  the  contract  The  railway 
company  insisted  that  the  transfer  company 
was  not  a  part  of  its  system,  and  what  it 
earned  was  a  matter  of  no  concern  to  Shinn. 
The  latter  Instituted  this  suit  to  recover  the 
difference  between  the  amount  he  received 
and  what  be  claimed.  The  canse  was  tried 
without  a  jury  before  the  circuit  judge,  who 
beard  testimony  establishing  the  facts  above 
detailed,  and  found  therefrom  that  Shinn 
was  entitled  to  recover.  The  only  ground 
assigned  for  a  new  trial  is  that  the  finding  is 
not  sustained  by  the  facts. 

The  duty  of  the  judge  was  to  ascertain 
what  was  meant  by  the  parties  by  the  use  of 
the  term  "gross  earnings  of  the  railway." 
To  do  that  it  was  necessary  that  he  should 
put  himself,  as  nearly  as  possible,  in  the  po^ 
sition  of  the  parties  at  the  time  of  making 
the  contract,  and  to  inform  himself  of  every- 
thing which  cuuld  legally  illuminate  the  ques- 
tion of  tiieir  intention;  for  the  foremost  rule 
of  interpretation  Is  to  give  to  language  em- 
ployed by  the  parties  to  a  contract  the  mean- 
ing they  intended,  if  it  is  capable  of  more 
than  one  interpretatioit.  Could  the  circuit 
Judge  legally  reach  the  conclusion  that  the 
term  "gross  earnings  of  the  railway"  in- 
cluded the  earnings  of  the  transfer  company? 
The  railway  company  was  actually  engaged 
in  a  transportation  business  other  than  that 
carried  on  by  tlie  railway  proper;  that  is  to 


say,  it  ran  a  line  of  wagons  from  tee  termi- 
nation of  ite  tracks  to  the  town  of  Dardanelle, 
in  connection  with,  and  as  an  appendage  to, 
ite  railway  business,  in  order  to  reach  the 
destination  ite  name  indicated,  and  to  fulfill 
the  contracte  for  transportation  it  was  in  the 
habit  of  entering  into  after  as  well  as  be- 
fore its  stipulation  with  Shinn.  It  may  not 
be  strictly  witliin  the  corporate  powers  of  tb» 
railway  to  carry  on  a  transportation  business 
between  its  terminus  and  Dardanelle,  but  if 
sucb  a  business  is  operated  by  it,  and  a. 
charge  is  made  over  the  line  as  for  one  indi- 
visible trip,  what  Is  received  by  the  company 
as  compensation  therefor  would  be  earnings, 
of  the  railway  company,  for  that  is  the  style 
under  which  the  concern  is  operated.  An 
individual  who  contracted  with  the  company 
about  its  earnings  would  be  justified  in  that 
construction.  The  earnings  of  a  railway,  say 
the  supreme  court  of  the  United  States  in  the 
case  of  Bailway  Co.  v.  U.  S.,  99  U.  S.  419, 
"must  be  regarded  as  embracing  all  the- 
earnings  and  income  derived  by  the  company 
from  the  railway  proper,  and  all  the  append- 
ages and  appurtenances  thereof,  including 
its  ferry  and  bridge,  *  *  *  its  cars,  and 
all  ite  property  and  apparatus  legitimately 
connected  with  ite  railroad."  That  was  the 
view  entertained  by  the  parties  to  the  con- 
tract in  dispute,  as  is  shown  by  their  division, 
of  the  gross  earnings  for  freight,  etc.,  carried 
by  the  company.  But  by  the  terms  of  the- 
contract  freight  and  passengers  are  put  upon 
exactly  the  same  footing.  It  will  not  do, 
therefore,  for  the  company  to  say  that  Shinn 
is  entitled  to  one-Bfth  of  the  gross  earnings 
received  for  freight,  but  shall  not  participate 
in  like  manner  in  the  gross  earnings  from 
passengers,  unless  they  can  show  some  reason, 
otiier  than  the  terms  of  the  contract  for  the 
distinction.  We  do  not  understand  that  that 
is  the  position  of  the  ofiScers  of  the  company 
who  negotiated  the  contract  with  Shinn. 
They  seem  to  assume  because  they  have 
farmed  out  the  privilege  of  running  vehicles 
to  transport  passengers  from  the  terminus  of 
the  road  to  the  river  and  thence  Into  Darda- 
nelle, and  thus  shifted  tlie  burden  of  that 
part  of  the  trip  to  other  shoulders,  they  may 
share  with  Shinn  the  net  profit  that  is  re- 
ceived by  them  on  sucb  transportation,  and, 
instead  of  paying  him  one-fifth  of  the  gross 
sum  received  for  such  transportelion,  pay 
him  one-fifth  of  the  net  earnings.  But  the 
non-ownership  of  the  transportation  company 
does  not  tend  to  alter  the  case  so  long  aa  the- 
transportetion  privilege  is  practically  cou~ 
trolled  or  managed  by  the  railway  as  part  of 
the  system.  What  is  received  from  the  pas- 
sengers, under  the  circumstances,  is  as  much 
a  part  of  the  gross  earnings  of  the  company 
as  what  is  received  for  freight  transported 
over  ite  railway  and  wagon  line.  The  latter 
the  company  concedes,  as  we  have  seen,  is 
covered  by  the  contract.  There  is  no  proof 
in  the  record  to  indicate  that  the  state  of 
facte  existing  at  the  time  the  contract  was 
made  would  justify  any  distinction  between 
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the  giosa  earnlngBfromthefTelghtaiui  passen- 
gers. Sbinn's  tosUmony  is  to  the  effect  that. 
ni  carrying  the  passenger  vehicles  over  his 
ferry  without  cbarse.  he  supposed  they  were 
a  continuation  of  the  rail\^ay  line  of  business. 
The  contract  contemplates  that  such  vehicles 
may  be  used  by  the  company  for  that  pur- 
pose;  and  there  is  nothing,  except  the  com- 
pany's suljeequent  refusal  to  pay,  that  tends 
to  show  that  either  party  contemplated  that 
audi  m  distinction  should  exist.  We  tbinic 
the  circuit  judge  was  warranted  in  conclud- 
ing that  tlie  gross  aroount  earned  in  the  car- 
riage of  passengers  between  Russellville  and 
Darvlsnelle  was  contemplated  by  the  parties 
in  the  use  of  the  terms  adopted  by  them.  We 
do  not  Iiold  tliat  the  railway  company  is  un- 
der obligation  to  Shinn  to  run  a  transfer  busi- 
ness in  connection  with  its  railway,  or  tliat 
it  may  not  run  such  a  business  south  of  the 
ferry  into  the  town  of  Dardanelle  without  al- 
lowing him  to  participate  in  the  receipts. 
Those  qaestions  are  not  before  us.   Affirmed. 


MORTON. 
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SniBAU.  et  al.  v.  Morton. 
(Court  of  Appeals  of  KentiuHey.    Hay  80, 1889.)* 

Contract — Qcahtdx  Meruit— Vekdiot. 

1.  Defendaat  employed  plaintiffs  to  collect  a 
claim  against  a  railroad  company,  and  SKreed  to 
pay  them  a  per  ceot.  of  the  amonnt  realiied  or  se- 
cured, "whether  by  salt,  compromise,  or  other- 
wise; and.  If  nothing  of  said  daim  Is  realized  or 
seeored,  said  attorneys  (plaintiffs)  are  to  receive 
no  oompepsatlOD. "  The  evidence  showed  that  aft- 
er mncD  litigation,  in  which  a  judgment  was  pro- 
cured, plaintiffs  had  advised  defendant  that  the 
claim  was  hopeless.  Afterwards  defendant  be- 
came one  of  a  syndicate  which  bonght  the  road, 
whereupon  he  abandoned  the  litigation.  He  after- 
wards realized  the  amount  of  his  claim.  Held, 
that  plaintiffs  were  not  entitled  to  recover  under 
the  contract. 

S.  A  nominal  verdict  for  plaintiffs  in  such 
eaae  is  not  an  inconsistency  for  which  a  new  trial 
will  be  awarded. 

Appeal  from  court  of  common  pleas,  Jef- 
ferson county;  Eioikt  Fikld.  Judge. 

"Xot  to  be  olHcialiy  reported." 

John  P.  Morton,  being  a  creditor  of  the 
Louisville,  Cincinnati  &  I^exin^ton  Railroad 
Company,  on  December  28,  18  <  4,  employed 
J.  K.  Hallam,  Bodley  &  Simrall,  and  R.  W. 
Woolley  as  attorneys,  to  collect  his  debt,  and 
entered  into  an  agreement  with  them,  of 
which  the  following  was  a  part:  "And  fur 
their  services  [the  lawyers  aforenamed]  I 
agree  to  pay  each  of  said  firms  a  sum  of 
money  equal  to  the  value  of  ten  per  cent,  of 
any  amount  that  shall  hereafter  be  realized 
from  or  secured  to  me  of  said  claim,  whelher 
by  suit,  compromise,  or  otherwise;  and,  if 
nothing  of  said  claim  is  realized  or  secured, 
raid  attorneys  are  to  receive  no  oomiMnsap 
tion."  Tlie  attorneys  obtained  a  Judgment 
at  law  against  the  railroad  company,  which 
was  insolvent.  Execution  issued  thereon 
was  returned  "nulla  bona,"  and  then  a  suit 
in  equity  on  the  judgment  was  instituted, 
and  an  attempt  was  made  to  attach  the  net 
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earnings  of  said  road  in  the  hands  of  its  re- 
ceiver. This  suit  in  equity  was  heard  to- 
gether witli  one  by  Douglass,  trustee  against 
the  Louisville,  Cincinnati  &  Lexington  Rail- 
road Company,  and  the  attachment  was  sus- 
tained, but  Morton's  claim  was  postponed  to 
that  of  certain  mortgage  creditors  of  the  rail- 
road company.  From  tliis  judgment  Morton 
appealed  to  this  court,  where  the  case  was 
affirmed.  See  12  Bush,  67a  After  this, 
Morton's  attorneys  instituted  another  suit 
against  the  directors  of  the  railroad  company 
in  behalf  of  Morton.  About  this  time  Mor- 
ton  became  a  member  of  a  syndicate  lliat 
purchased  said  road  at  a  judicial  sale,  and 
abandoned  thelitigation  concerning  his  claim. 
Simrall  &  BodJey  instituted  this  suit  against 
John  P.  Morton  to  recover  10  per  cent,  of 
the  amount  they  alleged  be  had  made  on  his 
claim  as  a  member  of  the  syndicate,  insisting 
tliat  they  were  entitled  to  said  amount  by 
tlie  terms  of  their  contract  with  Morton. 
There  was  a  judgment  for  defendant,  which 
was  reversed  by  this  court,  April  28,  IHSi.* 
On  the  return  of  the  case  tliere  was  a  judg- 
ment for  plaintiffs  for  one  cent,  and  tl>ey  ap- 
peal. 

Wm.  Lindaay  and  Broum,  Humphrey  d^ 
DanU,  for  appellants.  Barmtt,  Noble  & 
Bamett  and  Dodd  tt  Orubba,  for  appellee. 

PsTOB,  J.  On  the  former  hearing  of  the 
case  in  this  court  it  was  tusisted  by  tlia  ap- 
pellants that  the  means  adopted  by  the  uppid- 
lee  to  secure  his  debt  were  within  the  mean- 
ing of  the  contract  under  which  they  prose- 
cuted the  claim  of  the  appellee,  and  when 
the  object  had  been  accomplished,  viz.,  tlie 
debt  secured,  they  were  entitled  to  the  agreed 
compensation,  as  there  had  been  no  express 
waiver  of  their  claim  for  services;  and  it 
seems  to  us  the  only  question  now  presented 
by  the  record  is:  Are  the  plaintiffs  entitled 
to  the  value  of  their  servioes  rendered  to  the 
date  of  the  formation  of  the  syndicate  and  the 
abandonment  of  the  litigation  by  the  appel- 
lee? If  abandoned  without  the  consent  of 
the  appellants,  they  should  be  paid;  if  at  tlie 
instance  of,  or  by  the  consent  of,  the  attor- 
neys for  the  reason  that  future  litigation  was 
hopeless,  then  no  recovery  should  be  had. 
This  was  substantially  the  issue  presented 
by  the  pleadings  and  tried  on  the  return  of 
the  case  to  the  lower  court.  If  tlie  court  be- 
low has  followed  the  mandate  of  this  court 
as  to  the  law  of  the  case,  we  can  then  per- 
ceive no  reason  for  disturbii^  the  verdict. 

The  court,  in  instructions  Nos.  1  and  2, 
presented  the  questions  raised  so  that  the 
jury  could  not  have  misconceived  the  issue. 
The  jury  was  told  timt  if  the  appellee  was 
advised  by  ills  counsel,  in  effect,  that  further 
litigation  was  unnecessary,  and  that  no  re- 
covery could  be  had  so  as  to  enable  him  to 
make  his  debt,  etc.,  the  law  is  for  the  de- 
fendant, but  the  plaintiffs  cannot  be  bound 
by  the  "advice  of  any  one  else  given  the  de- 
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fendant  to  that  e£Fect,  unless  the  jury  should 
believe  from  the  evidence  that  the  person  so 
advising  him  (if  any)  was  authorized  by  the 
plaintiffs  to  do  so."  For  the  plaintiffs  the 
jury  was  told  "that  if  the  defendant,  at  bis 
own  instance,  and  not  at  the  advice  of  the 
plaintiffs,  or  some  one  authorized  by  them, 
surrendered  the  debt  for  the  collection  of 
which  he  bad  employed  the  plaintiffs  to  sue, 
then  the  law  is  for  the  plaintiffs,  and  they 
are  entitled  to  such  a  sum  as  will  fairly  com- 
pensate them  for  the  services  rendered  in 
the  effort  to  collect  defendant's  debt."  On 
this  issue,  and  the  only  one  entitled  to  be 
presented  to  the  jury  either  by  the  opinion 
formerly  delivered  in  this  case  or  from  tlie 
evidence,  the  jury  returned  a  verdict  for  the 
defendant,  or,  rather,  for  the  plaintiffs,  fixing 
the  recovery  at  one  cent. 

On  the  trial  the  appellee  testified  that  the 
senior  counsel  in  the  case.  Judge  Bodley, 
after  this  court  hud  decided  adversely  to  tlie 
appellee  in  his  effort  to  make  the  debt,  said 
to  the  appellee  that  this  ended  the  matter. 
Judge  Bodley  had  bestowed  a  great  deal  of  la- 
bor on  the  preparation  of  the  case,  had 
argued  the  case  in  this  court  with  much  zeal 
and  ability,  and,  on  being  informed  of  the  re- 
sult, was  asked  by  the  appellee  what  was  to 
be  done,  and  his  reply  was  that  this  was  the 
end  of  it,  or  words  to  that  effect.  It  seems 
that  the  present  appellants  were  not  consult- 
ed, if  at  all,  by  the  appellee,  and  that  Judge 
B.,  by  reason  of  the  magnitude  and  impor- 
tance of  the  case,  and  his  confidence  in  the 
recovery  for  the  appellee,  was  intrusted  with 
its  sole  control.  His  remark  to  the  appellee, 
with  the  construction  that  would  naturally 
be  placed  upon  it,  was  sufficient  to  induce  the 
belief  ttiat  in  his  (Judge  B.'s)  opinion  fur- 
ther litigation  was  useless;  and  so  the  appel- 
lee must  have  regarded  it,  if  we  are  to  judge 
by  bis  subsequent  conduct.  But  it  is  said 
that,  after  this  conversation  with  Judge  Bod- 
ley, the  appellants,  under  the  contract,  pro- 
ceeded to  bring  another  action  to  hold  the 
stockholders  of  the  railroad  corporation  liable 
for  the  debt.  This  fact  does  not  appear. 
An  action  was  instituted  by  Mr.  Pindell,  in 
conjunction  with  the  surviving  member  of 
the  firm  of  Bodley  &  Simrall,  (Judge  B.  hav- 
ing died,)  with  this  object  in  view.  The  ap- 
pellee, however,  testifies  that  Pindell  told 
him  "there  was  nothing  to  be  made  out  of  the 
suit,  and  that  the  syndicate  was  the  only 
chance  for  him."  It  is  evident,  therefore, 
that  the  lawyers  with  whom  the  appellee  con- 
sulted, and  who  were  tbe  active  managing 
attorneys  in  the  preparation  of  tlie  case,  re- 
garded the  case  as  hopeless;  and  the  appellee, 
with  a  view  of  securing  his  debt,  and  at  the 
risk  of  losing  a  great  deal  more,  entered  into 
the  syndicate,  and  purchased  the  road.  The 
stock  at  the  time  of  the  purchase  by  the  syn- 
dicate was  of  no  market  value,  and  was  in 
this  condition  until  two  years  or  more  from 
the  date  of  the  purchase.  The  speculation 
turned  out  fortunately,  thestock  advanci  ng  in 
vaiue  to  an  extent  that  not  only  secured  ap- 


pellee's debt,  but  paid  him  greatly  In  excess 
of  it.  But  for  this  act  on  the  part  of  the  ap- 
pellee in  purchasing  the  road,  it  is  manifest 
that  not  one  dollar  of  bis  debt  would  ever 
have  been  realized;  and  its  recovery  can  in 
no  wise  be  attributed  to  tbe  services  rendered 
by  the  appellants.  That  their  services  were 
valuable,  and  rendered  at  much  loss  of  time 
and  labor,  cannot  be  questioned ;  but,  the  fee 
depending  on  the  recovery,  as  none  was  had, 
the  appellants  must  sustain  the  loss,  as  this 
entire  record  shows  that  but  for  the  act  of  the 
appellee  in  investing  as  much  money  in  tbe 
syndicate  as  he  bad  already  lost,  for  the  pur- 
pose of  regaining  it,  the  loss  to  him  would 
have  been  complete. 

It  is  said,  however,  that  the  finding  by  the 
jury  in  favor  of  the  plaintiffs  for  one  cent  in 
damages  was  inconsistent  with  the  testi- 
mony; for,  if  the  plaintiffs'  theory  was  the 
correct  one,  the  appellants  were  entitled  to 
recover  the  value  of  their  services  as  proven. 
II  must  be  conceded,  if  the  services  had  been 
rendered,  to  be  paid  for  regardless  of  any 
contingency,  that  then  the  value  of  the  serv- 
ices as  fixed  by  the  testimony  must  control, 
and  tbe  jury  would  have  no  right  to  disre- 
gard it;  but  here  the  testimony  of  the  defend- 
ant conduced  strongly  to  show  that,  although  < 
the  services  were  rendered,  the  fee  by  the 
contract  depending  upon  the  contingency, 
and  that  contingency,  the  happening  of  which 
entitled  the  appellants  to  compensation,  never 
happening,  and  the  entire  litigation  being 
abandoned,  left  appellee  to  make  his  money  as 
best  he  could.  If  the  jury  believed  this, — 
and  doubtless  they  did, — the  verdict  was  in 
fact  for  the  defendant,  but  requiring  him,  by 
giving  nominal  damages,  to  pay  the  cost  of 
the  suit.  Xo  claim  or  demand  seems  to  have 
been  made  of  Morton  for  these  services  for 
years,  and  not  then  until  tbe  stock  in  the 
road  had  become  valuable,  which  was  some 
years  after  tlie  litigation  had  virtually  ended. 
The  surviving  partners  construed  the  con- 
tract as  entitling  them  to  compensation,  al- 
though the  money  was  secured  otherwise 
than  by  tbe  litigation.  This  construction 
was  held  to  be  erroneous,  and  the  finding  of 
the  jury  on  the  issue  of  fact,  if  the  testimony 
of  Morton  is  to  be  credited,  ought  not  to  bie 
disturbed.  Tbe  preponderance  of  tbe  proof 
was  on  that  side  of  the  issue,  and,  the  appel- 
lants not  being  entitled  to  any  fixed  sum,  the 
verdict  was  not  even  against  the  evidence  of- 
fered by  the  plaintiffs.  It  was  held  in  the 
case  of  Hubbard  v.  Mason  City,  64  Iowa,  245, 
20  N.  W.  Rep.  172,  that  where  the  verdict 
for  the  plaintiff  was  only  one  dollar,  the 
evidence  being  strongly  against  tlie  light  of 
recovery,  the  motion  for  a  new  trial  was 
properly  overruled.  So  the  manuscript  opin- 
ions of  this  court  in  the  cases  of  Callahan  v. 
Harris,'  and  Kay  v.  Jeffries,  5  8.  W.  Kep.  867, 
sustained  the  same  view  of  the  question  as  in 
the  case  reported  in  64  Iowa,  20  N.  W.  Rep.; 
and  those  cases  are  distinguishable  from  the 
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MS.  (^nfons  of  this  court  In  the  cases  of 
Hoaston  v.  Blackwell.'  and  James  v.  Braa- 
well,'  where  the  services  were  rendered,  and 
no  question  at  Issue  but  the  sum  to  which  the 
plaintiffs  were  entitled  aa  compensation ;  this 
court  holding  that  the  verdict  in  the  case  of 
Houston  T.  Blackwell  was  inconsistent  with 
the  testimony,  and  the  jury  had  no  right  to 
disregard  it.  The  Inquiry,  being  why  did  the 
jury  return  a  verdict  of  one  cent  only?  is  an- 
swered by  a  reference  to  the  testimony,  that 
oonduoes  strongly  to  establish  the  defense; 
while,  on  the  other  hand,  if  the  value  of  the 
services  rendered  by  the  appellants  had  been 
the  only  issue,  the  finding  of  the  jury  would 
have  been  flagrantly  against  the  testimony, 
and  a  new  trial  would  have  been  granted. 

It  appears  from  the  testimony  that  Findell, 
who  prepared  the  last  action  or  petition,  was 
employed  by  the  appellee  to  defend  the  ac- 
tion of  Hallam  against  him  for  a  like  char- 
acter of  service,  and  originating  from  the 
same  contract;  that  no  demand  or  claim  for 
the  reasonable  value  of  the  servicea  was  made 
antil  after  the  success  of  the  venture  in 
wUcb  the  appellee  bad  engaged;  that  the  de- 
ceased partner  regarded  the  litigation  as  end- 
ed, and  the  circumstances  tend  to  show  that 
the  effort  to  recover  by  suit  ceased  when  the 
syndicate  was  formed;  and  the  fact  the  ap- 
pellee was  willing  to  incur  an  additional  lia- 
bility equal  to  the  amount  already  Invested, 
the  result  of  which  depended  upon  what  then 
seemed  to  be  a  reckless  speculation,  adds  to 
the  strength  of  the  conclusion  that  all  hope  of 
recovery  by  suit  liad  vanished.  It  is  hardly 
reasonable  to  suppose  that  a  man  of  business 
qualiflcationB,  with  such  heavy  interests  in- 
volved, would  have  turned  a  deaf  ear'to  the 
advice  or  such  distinguished  counsel,  who  be- 
lieved a  recovery  oould  be  had,  and  embark 
In  such  a  hazardous  speculation  as  the  appel- 
lee did. in  order  to  secure  his  debt.  While 
the  labor  of  years  tiad  been  bestowed  on  the 
case  in  its  preparation  by  an  able  and  ex- 
perienced lawyer,  and  the  belief  on  the  part 
of  the  junior  members  of  the  Arm  entertained 
that  those  labors  would  be  fully  compensated 
if  success  attended  the  speculation  entered 
into  by  the  appellee,  this  court  is  not  justified 
in  placing  any  other  interpretation  on»the 
contract  than  has  already  been  given  it;  and, 
the  issue  of  fact  being  in  effect  determined 
for  the  defendant,  in  accordance  with  the  law 
applicable  to  the  case  the  Judgment  below 
must  stand. 

The  interlineation  of  the  Instructions  by 
the  court  after  the  case  had  gone  to  the  jury 
could  not  have  prejudiced  either  party;  and 
so  of  the  admission  of  the  record  in  the  suit 
against  the  railroad,  showing  its  insolvency, 
and  the  clivims  of  creditors.  This  record  could 
not  have  influenced  the  jury  either  way; 
and,  while  the  court  should  have  designated 
what  part  of  the  record  was  to  be  considered 
as  evidence,  its  introduction  as  a  whole  could 
not  have  aiXected  the  result.    The  instruo- 
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tions  offered  by  plaintiffs  and  defendant  were 
properly  refused,  and  the  instructions  given 
made  the  issue  so  plain  and  simple  that  the 
jury  must  have  known  what  they  were  called 
on  to  decide.    Judgment  afiSrmed. 


MOBTOK  et  al.  v.  HAiii.AU,  (two  cases.) 
(Court  of  Appeals  of  Kentucky.  Oct  10, 1889.) 
Attobkxts'  Liens. 
After  an  attorney  had  procured  a  judgment 
against  a  railroad  company,  all  its  property  and 
franobissB  were  sold  to  satisfy  various  liens.  The 
client  and  others  became  purchasers,  the  company 
was  reorvanised,  and  stock  was  Issued  to  the  pur- 
chasers, by  mutttiU  agreement  among  them,  in  pay- 
ment of  their  claims  against  the  old  company. 
Liens  prior  to  the  judgment  procured  by  the  at- 
torney absorbed  all  the  purchase  price.  Held, 
that  the  attorney  had  no  lien,  by  virtue  of  the  judg- 
ment, on  the  stock  which  was  issued  to  his  client. 

Appeal  from  chancery  court,  Campbell 
county. 

"  To  be  ofBcially  reported. " 

Lyttleton  Cooke,  A.  Bamett,  Geo,  W<uh- 
inglon,  and  J,  C.  Wright,  for  appellants. 
O'Hara  &  Bryan,  R.  W.  Nelson,  Hallam  (ft 
Myers,  and  B,  F.  Trabue,  for  appellee. 

Pbtob,  J.  This  appeal  is  prosecuted  by 
John  P.  Morton  &  Co.  and  the  Louisville  & 
Nashville  Uailroad  Company  from  a  judg- 
ment of  the  Campbell  chancery  court  in  favor 
of  the  appellee,  J.  K.  Hallam.  The  action 
was  instituted  to  enforce  a  lien  asserted  by 
the  appellee  as  an  attorney  at  law  for  his  fees 
under  a  contract  with  John  P.  Morton  Si  Co., 
who  were  his  clients,  in  a  litigation  with  the 
Louisville,  Cincinnati  &  Lexington  Uailroad 
Company.  The  lien,  as  is  alleged,  existed 
on  the  stock  of  the  Cincinnati  &  Lexington 
Railway  Company  that  was  created  by  the 
purchase  through  a  syndicate  of  the  Cincin- 
nati &  Lexington  Bail  way  Company,  John 
P.  Morton  being  one  of  the  purchasers,  and 
accepting  for  his  debts  against  the  old  com- 
pany stock  in  the  new  company,  the  Cincin- 
nati &  Lexington  Railway  Company.  The 
old  company — the  Louisville,  Cincinnati  & 
Lexington  Railroad  Company — was  largely 
indebted  to  the  Qrro.of  John  P.  Morton  St 
Co.,  and,  bein^insolvent,  the  appellee,  J.  R. 
Hallam,  was  employed,  in  conjunction  with 
B.  W.  Woolley  and  Bodley  &  Simrall,  by  the 
firm  of  John  P.  Morton  &  Co.,  to  secure  in 
some  way  by  suit  these  large  sums  of  money 
due  the  firm.  Tney  entered  into  a  written 
contract,  by  which  they  were  to  bring  one  or 
more  suits,  as  in  their  judgment  might  be 
proper,  against  the  railroad  company  and 
others,  and  for  their  services  the  firm  "agreed 
to  pay  each  of  tiie  three  firms  of  attorneys  a 
sum  of  money  equal  to  the  value  of  ten  per 
cent,  of  any  amount  that  shall  hereafter  be 
realized  from,  or  secured  to  us  on,  said  claims, 
whether  by  suit,  compromise,  or  otherwise." 
This  contract  was  entered  into  in  Decembert 
1874.  Certain  actions  were  instituted  under 
this  contract  in  the  courts  of  Jefferson  coun- 
ty against  the  Louisville,  Cincinnati  &  Lex- 
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Ington  Ballrotid  Company,  and  jadgmenta  re- 
euyered  for  large  sgms  ot  money,  amounting 
In  the  aggregate  to  about  $130,000,  includ- 
ing the  interest.  The  Indebtedness  was  evi- 
denced by  written  obligations,  and  no  con- 
troversy existed  as  tu  the  right  to  a  judg- 
ment, except  as  to  usury  alleged  to  have  been 
embraced  in  the  transaotious.  In  September, 
1874,  this  corporation,  or  its  property,  had 
been  placed  in  the  hands  of  a  receiver  Ht  the 
suit  of  one  Douglass,  then  pending  in  the 
Louisville  chancery  court,  for  the  benefit  of 
the  holders  of  certain  mortgage  bonds.  The 
contract  with  the  appellee  was  made  in  De- 
cember following;  and  in  the  condition  the 
railroad  company  was  then  in.  millions  of 
dollars  had  to  be  paid,  by  reason  of  liens,  be- 
fore the  non-preferred  creditors  could  sliare 
in  the  proceeds  of  the  railroad  property. 
Upon  a  return  of  "no  property"  Morton  & 
Co.,  through  their  counsel,  had  an  attachment 
levied  on  the  railroad  property,  including  all 
the  rightst  franchises,  etc.,  pertaining  to  it, 
and.  their  suits  being  consolidated  with  that 
at  Douglass,  and  other  actions,  the  road,  to- 
gether with  its  property,  franchises,  etc., 
was  sold  and  purchased  by  a  syndicate,  of 
which  the  firm  of  Morton  &  Co.  was  a  mem- 
ber. The  attachment  lien  of  Morton  &  Co. 
was  inferior  to  other  liens  existing  by  mort- 
giige.  etc.,  for  several  millions  of  dollars,  at 
the  time  the  syndicate  was  formed  and  the 
purchase  made;  and  it  is  evident  that  the 
stocic  accepted  by  the  appellnnts  Morton  & 
Co.  in  the  new  enterprise, — the  Cincinnati  Ss, 
Lexington  Railway  Company, — in  lieu  of  its 
debts,  WHS  at  that  time  of  but  little,  if  any, 
value.  Morton  A  Co.,  instead  of  making 
their  debts,  had  incurred  a  much  greater  lia- 
bility by  becoming  bound,  as  purchasers  of 
the  old  road,  for  several  millions  of  dollars 
of  liens  prior  in  law  and  equity  to  their  pur- 
chase, and  which  had  to  be  satisfied.  They 
acquired  no  lien  or  preferred  claim  by  reason 
of  the  attachment  levied  on  this  railroad 
property  that  placed  them  in  any  better  con- 
dition than  any  unsecured  creditor;  but,  on 
the  contrary,  were  risking  a  loss  of  more 
money,  by  entering  into  the  syndicate,  and 
forming  a  new  corporation  tliat  in  running 
the  road  might  meet  with  tke  same  fate  as 
the  old  corporation.  The  stock  in  the  new 
corporation — the  Cincinnati  &  Lexington 
Railway  Company — was  issued  under  the 
agreement  between  those  who  purchased  the 
road,  John  P.  Morton  &  Co.,  being  among 
the  number,  and  the  appellee,  Hallam,  as  the 
attorney  for  Morton  &  Co.,  had  no  inters 
est  in  the  stock,  and  was  in  no  manner  con- 
nected with  the  purcliase.  He  had  sued  the 
appellants  Morton  &  Co.,  on  the  contract  of 
employment  in  the  Jefferson  court  of  com- 
mon pleas  in  March,  1879,  and  Morton  &  Co. 
had  procured  this  stock  and  entered  into  the 
syndicate  in  the  year  1877,  urfder  which  the 
purchase  was  made.  No  lien  was  asserted 
by  the  appellee,  or  claim  set  up  to  tliis  stock, 
until  these  actions  were  instituted  in  the 
Campbell  chancery  court,  in  July,  1881.   The 


appellants  Morton  Sb  Co.  resided  in  the  tityat 
Louisville,  and  so  did  the  chief  officers  of  tbs 
corporations,  made  defendants  to  his  action, 
and  the  right  of  the  appellee  to  maintain  his- 
action  is  based  upon  the  fact  that  the  garn>- 
ishee,  or,  rather,  the  Louisville  A  Nash* 
villa  Railroad  Company,  had  been  served  in 
the  county  of  Campbell,  and  that  t3ji»  cor- 
poration had  purchased  of  Morton  &  Co.  the 
stock  of  the  Cincinnati  &  Lexington  Rail- 
way Company,  that  had  been  assigned  or  is- 
sued to  him  by  the  syndicate  creating  the 
last  company;  and  that,  having  a  lien  by  rea- 
son of  his  services  as  attorney  on  tlie  prop- 
erty rights  and  franchises  of  the  Cincinnati  & 
Lexington  Railroad  Company,  the  Louisville 
&  Na-ihvllie  Railroad  Company  must  be  pro* 
sumed  to  have  had  notice  of  his  lien  when  it 
purchased  the  stock  of  Morton  &  Co. ;  that 
the  Louisville  A  Nashville  Railroad  Com- 
pany had  acquired  stock  in  the  new  company, 
on  which  he  held  a  lien  as  an  attorney,  by 
reason  of  the  judgment  obtained  against  the 
old  company. 

It  is  insisted  bythe  appellants  thattbeserv- 
ice  of  process  on  the  station  agentof  the  cor- 
porations was  not  a  legal  service;  and  by 
Morton  A  Co.,  that  the  appellee  had  no  right 
to  prosecute  this  action  against  them  to  en- 
force the  lien  until  ha  first  established  a  valid 
claim  upon  which  to  base  his  lien,  and  to  do- 
this  he  was  compelled  to  bring  his  suit  where 
the  defendant  lived,  in  the  al»snce  of  an  act- 
ual service  in  the  county  where  tiie  action 
was  instituted.  His  action  in  the  Jefferson- 
court  of  common  pleas  on  the  original  eon- 
tract  is  still  pending,  and  bythe  judgment  of 
the  Campbell  chancery  court  the  Louisville  A 
Nashville  Railroad  Company  is  made  to  pay 
for  having  purchased  subject  to  a  lien  that 
may  be  shown,  when  the  action  is  tried  in 
Jefferson  county,  never  to  have  existed.  It 
is  said,  however,  that  Morton  A  Co.  entered 
their  appearance  in  Campbell  county,  and' 
made  no  objection,  or  failed  to  take  an  ex- 
ception to  the  action  of  the  chancellor  in  sua- 
talning  demurrers  to  their. several  defenses. 
The  record  is  somewhat  confused,  and  it  is 
difiBcult  to  determine  whether  an  objection 
was  made  or  an  exception  reserved;  and,  in 
view  of  the  facts  before  us,  it  is  only  neces- 
sary to  determine  whether  any  lien  existed  io 
favor  of  the  appellee  on  this  stock  sold  the- 
Louisville  &  Nashville  Railroad  Company  by 
Morton  A  Co.  No  personal  judgment  was 
rendered  against  Morton  &  Co.;  butajudg^ 
ment  was  rendered  against  the  Louisville  & 
Nashville  Railroad  ^mpany,  requiring  the 
latter  to  pay  the  appellee  about  $20,000,  with 
interest  from  July,  1881,  his  part  of  the  pro- 
ceeds of  the  speculation  made  by  Morton  A 
Co.  in  the  purchase  of  the  road,  upon  the  idea 
that,  under  the  terms  of  the  contriict,  the 
debt  of  Morton  was  secured  by  reason  of  the 
services  of  his  attorneys.  This  court,  as  the 
case  is  now  prepared,  will  not  undertake  to 
pass  on  the  merits  of  the  controversy,  and,  as 
said  in  a  fornier  oise  involving  a  like  quea- 
tlon  upon  the  same  contract,  ante,  185,  if 
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John  P.  Morton  embarked  in  this  enterprise, 
and  abandoned  these  suits  without  the  con- 
sent of  his  attorneys,  in  that  event  the  attor- 
neys  wonld  be  entitled  toarensonablecompen- 
aation  for  the  services  rendered. 

What  character  of  lien,  assuming  that  a 
valid  claim  existed  on  tiiepartof  the  appellee 
against  Morton  Sc  Co..  did  the  appellee  have 
«n  the  property  and  stocks  sold  the  appellant, 
the  liouisville  &  Nashville  Railroad  Company  ? 
We  have  looked  to  the  facts  of  this  record,  and 
are  unable  to  find  any  rule  of  law  or  equity 
«r  statutory  regulation  with  regard  to  the  fees 
«f  counsel  that  would  create  such  a  lien. 
The  action  of  Douglass  in  the  interest  of 
tendholders,  as  well  as  the  actions  of  the  ap- 
{)ellants  Morton  &Co.  against  the  old  or  flrst- 
atanied  oorporalion,  had  gone  to  judgment. 
From  that  judgment  the  appellee,  as  attor- 
nejr;  claims  the  lien  originates.  Thatjudg. 
ment  was  to  sell  all  the  property  rights  and 
ftanchises  of  the  corporation.  The  sale  was 
made,  and  the  road  purchased  by  the  syndi- 
cate for  •800.000,  and  bonds  executed  for  the 
f>urchase  money.  The  purchasers  took  the 
property  subject  to  the  liens  of  the  bondbold- 
■era,  tliat  amounted  to  several  millions  of  dol- 
lars. All  the  creditors,  indnding  bondhold- 
■«r8.  as  well  as  Morton  &  Co.,  looked  to  this 
Judgment  to  satisfy  their  claims.  Morton's 
Judgment,  with  his  attachment,  was  gone,  in 
■o  far  as  it  created  any  lien,becanse  the  prop- 
erty was  sold  to  satisfy  it.  The  bondholders 
bad  priority,  because  the  sale  was  subject  to 
their  lien.  Morton  &  Co.,  as  well  its  the  other 
creditors,  could  look  to  nothing  else  but  this 
judgment  of  sale,  or  the  bonds  executed  in 
pursuance  of  the  judgment,  to  satisfy  their 
demands,  and  when  it  clearly  appears  that 
the  prior  liens  swallowed  up  all  the  purchase 
-money,  and  there  was  nothing  left  to  pay  the 
-claim  of  Morton  &  Co.,  what  lien  had  the  ap- 
pellee by  reason  of  the  judgment  that  could 
be  enforced?  If  the  stock  Morton  obtained 
in  the  new  corporation  bad,  at  tlie  time  it 
was  issued,  been  worth  wliat  it  called  for  in 
-amney,  what  lien  would  the  attorney  have  as 
against  a  bona  fid*  purchaser?  The  pur> 
«liaser  w^ould  look  to  the  judgment,  and  that 
was  satisfied;  or,  if  not,  he  would  see  that 
Morton  could  derive  no  benefit  from  it  be- 
-cause  of  the  preferred  claims,  and  he  certain- 
ly would  not  be  required  to  investigate  the 
Basult  of  the  speculation  entered  into  by  the 
syndicate.  Suppose  that  Morton  had  been  no 
party  to  the  purchase,  the  attorney  would 
kave  no  lien  as  to  third  persons,  because  he 
must  look  alone  to  the  judgment  he  had  re- 
-flovered;  and,  that  judgment  being  satisQed 
by  the  payment  of  other  claims,  he  would  be 
remediless  as  against  a  purchaser  of  the  road 
•r  the  stock  of  Morton.  If  it  can  be  said  that 
tbe  attorney  bad  any  interest  in  this  stock, 
there  was  no  notice,  actnal  or  constructive, 
to  the  Louisville  &  Nashville  Railroad  Com- 
paay  of  the  existence  of  any  lien;  and  wheu 
the  purchase  money  was  paid,  and  the  bond- 
liolders  satisfied,  the  Louisville  &  Nashville 
fiailroad  Company  took  under  tbe  purchase, 


tree  of  any  lien  the  appellee  may  have  had. 
How  a  lien  can  exist,  as  to  third  partieB,  by 
reason  of  a  judgment  that  is  satisfied  in  full 
by  the  payment  to  creditors  entitled  to  ttte 
fund,  as  against  the  claim  of  the  one  assert. 
Ing  the  lien,  it  is  diflSeult  to  compreliend.  If 
Morton  got  nothing  by  the  judgment,  the  at- 
torney could  occupy  no  better  position  than 
his  client.  The  fact  that  Morton  &  Co.  made 
by  the  purchase  would  affect  them,  if  the  ap- 
pellee by  his  contract  was  entitled  to  any  part 
of  what  was  made  by  the  venture;  but  when 
the  rights  of  6ona>2cteparchaserB  are  con- 
cerned, it  presents  a  dlfflerent  question. 
There  being  no  lien  to  assert  against  the  ap- 
pellant the  Louisville  &  Nashville  Railroad 
Company,  the  judgment  below  was  erroneous, 
and  is  reversed,  with  directions  to  dismiss 
the  petitions  as  to  both  the  appellants  in  both 
appeals,  without  prejudice. 


KEEFOOT  v.  GOMHOirWEALTH. 

(Court  of  Appeals  of  Kentucky.    Oct  10, 1889.) 

PbRJUBT— IimiOTKBNT. 

Oen.  St.  Et  o.  89,  art.  8,  S  3,  provides  that 
If  anjr  i>erBon  after  being  sworn  by  a  person  au- 
thorized to  administer  oaths,  npoa  a  matter 
whereon  he  can  be  legally  sworn,  sliaU  swear 
f  alselv,  he  sball  be  connnea  in  tbe  penitentiary, 
etc.  Crim.  Code,  i  82,  provISea  that  a  maf^strate 
may  examine  any  person  on  oath  ooncernlng  the 
oommiasion  of  a  public  offense.  Held,  that  an  In- 
dictment for  false  swearing  upon  an  Investigation 
before  a  police  judge  as  to  whether  whisky  bad 
been  sold  m  a  certain  town,  alleging  that  an  ordt- 
aanoe  of  the  town  prohibited  such  sale  therein, 
does  not  sufBciently  obai^  that  the  accused  was 
sworn  upon  a  matter  whereon  he  oould  be  legal^ 
Bwom,  for  the  violation  of  such  an  ordinance  is 
not  shown  to  be  a  public  offense  without  setting 
out  the  authority  by  which  it  was  enacted,  as  Qen. 
St.  o.  107,  art.  8,  S  1,  providing  that  town  trustees 
may  make  such  regulations  for  the  government 
thereof  as  are  not  inconsistent  with  the  laws  of 
tbe  state,  does  not  confer  upon  them  power  to 
prohibit  tbe  sale  of  liquor,  that  being  regulated 
by  gene^ral  laws. 

Appeal  from  circuit  conrt,  Hardin  county. 

"To  be  officially  reported." 

HargU  &  HanUn  and  T.  A,  Rohertaon,  for 
appellant.  P.  W.  Hardin,  Atty.  Gen.,  for 
the  Commonwealth. 

-Lsifis,  C.  J.  Appellant  was  tried  and 
convicted  under  an  indictment  for  false 
swearing,  charged  to  have  been  committed 
as  follows:  "The  said  Henry  Kerfoot  did 
willfully,  falsely,  and  feloniously  swear  and 
stHte  in  the  police  court  of  the  town  of  Kliz- 
abethtown,  after  first  being  sworn  by  .T.  D. 
Irwin,  the  police  judg^  of  said  court,  to  tes- 
tify aa  a  wituess.  that  he  bad  bought  whisky 

on  the day  of ,  of  John  Jones, 

in  an  alley  of  said  Elizabethtown.  The  po- 
lice court  was  then  investigating  whether 
said  Kerfoot  bad  iMught  whisky  in  the  afore- 
said town;  if  so,  from  whom  he  bad  bought 
it;  which  said  staiemeut  was  false,  untrue, 
and  so  known  to  be  by  said  Kerfoot  when  he 
swore  and  stated  it."  The  only  ground  for 
reversal  necessary  to  be  considered  is  the  ac- 
tion of  the  lower  court  in  overruling  tbe  mo- 
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tion  in  arrest  of  judgment,  which,  as  provid- 
ed in  section  276,  Grim.  Code,  inrolvea  the 
inquiry  whether  the  facts  stated  in  the  in- 
dictment constitute  a  public  oflense  within 
the  jurisdiction  of  the  court.  The  offense 
charged  ia  described  iu  section  2,  art.  8,  c.  29, 
Oen.  St.,  as  follows:  "If  any  person,  in  any 
matter  which  is  or  may  be  judicially  pend- 
ing, or  on  any  subject  on  which  he  can  be  le- 
gally sworn,  or  on  which  he  is  required  to  be 
sworn,  when  sworn  by  a  person  authorized 
by  law  to  administer  an  oath,  shall  willfully 
and  knowingly  swear,  depose,  Or  give  in  ev- 
idpuce  that  which  Is  false,  he  shall  be  con- 
fined in  the  penitentiary  not  less  than  one 
nor  more  than  five  years."  Though  there 
appear  to  be  three  distinct  conditions  upon 
the  existence  of  either  of  which  a  person  may 
be  convicted  under  that  section,  obviously  it 
is  necessary  that  the  false  swearing  be  in  a 
matter  on  which  the  law  authorizes  or  re- 
quij'es  an  oath  to  be  taken,  and,  moreover, 
be  must  be  sworn  by  an  officer  legally  em- 
powered to  administer  the  oath.  And  such 
was  in  effect  the  ruling  of  this  court  in  Com. 
Y.  Powell,  2  Mete.  (Ky.)  10,  where  this  lan- 
guage was  used:  "The  offense  is  complete  if 
it  be  shown  the  false  oath  was  taken  on  a 
subject  on  which  the  party  could  be  legally 
sworn,  and  before  a  person  legally  authorized 
to  administer  the  oath."  It  is  charged  in 
the  i  ndictment,  that,  at  the  time  of  the  alleged 
false  swearing,  "the  said  police  court  was 
investigating  whether  said  Kerfoot  bad 
bought  whisky  In  the  aforesaid  town;  If  so, 
from  whom  be  had  bought  it;"  and,  in  sub- 
stance, that  the  false  statement  was  made  by 
the  accused  in  said  police  court,  after  being 
sworn  by  the  judge  thereof  to  testify  as  a 
witness  in  such  investigation.  The  only  au- 
thority for  such  a  proceeding  is  section  32, 
Grim.  Code,  which  provides  that  "a  magis- 
trate, if  satisBed  that  any  public  offense  has 
been  committed,  shall  have  power  to  sum- 
mon before  bim  any  person  he  may  think 
proper  for  examination  on  oath  concerning 
it,  to  enable  him  to  ascertain  the  offender, 
and  to  issue  a  warrant  for  his  arrest"  But, 
ander  that  section,  a  magistrate  has  no  pow- 
er to  administer  an  oath,  nor  could  a  person 
be  legally  sworn  unless  the  matter  concern- 
ing which  the  examination  is  had  be  a  pub- 
lic offense. 

In  our  opinion,  it  is  not  8ufl9ciently  charged 
in  the  indictment  that  the  matter  on  which 
the  accused  was  sworn — that  is,  the  sale  to 
him  of  whisky,  at  the  time  and  place  named, 
by  Jones — was  such  as  might  l>e  judicially 
pending,  or  on  which  the  accused  could  be 
legally  sworn,  or  was  required  to  be  sworn. 
Fur  it  does  not  appear  from  the  indictment 
that  such  sale  by  Jones  was  a  public  offense 
for  which  he  could  be  legally  arrested  or 
punished,  the  only  allegation  relating  to  the 
subject  being  that  "there  was  at  the  time  an 
ordinance  of  said  town  prohibiting  the  sale 
of  whisky  in  said  town."  It  is  true,  sec- 
tion 1,  art.  8,  c.  107,  Gen.  St.,  provides  that 
"trustees  of  towns  may  make  such  rules  and 


regulations  for  the  government  thereof,  not 
inconsistent  with  the  laws  and  constitution 
of  this  commonwealth,  as  they  may  deem 
necessary  and  proper."  But  that  section 
does  not,  in  the  absence  of  express  and  spe- 
cific statutory  authority,  confer  upon  trus- 
tees of  towns  power  to  prohibit  by  ordinanc« 
the  sale  of  liquor;  that  is  regulatod  by  gener- 
al laws.  And,  consequently,  the  mere  alle- 
gation that  there  was  an  ordinance  of  said 
town  prohibiting  the  sale  of  whisky  therein, 
without  the  terms  of  such  ordinance,  or  au- 
thority of  the  trustees  to  enact  it,  l)eing  set 
forth,  is  not  sufficient  to  show  that  Jones 
was,  by  the  sale  of  liquor  to  the  accused, 
guilty  of  a  public  offense;  and,  unless  he 
was,  the  matter  could  not,  in  the  language 
of  the  statute,  he  judicially  pending,  nor 
could  the  accused  be  legally  required  to  bs 
sworn  on  it.  ' 

We  think,  therefore,  the  lower  court  erred 
in  overruling  the  motion  in  arrest  of  judg- 
ment, and  the  judgment  of  conviction  is  re- 
versed, and  cause  remanded  to  dismiss  th* 
indictment. 


Yavob  «.  FiBiiD,  Judge. 
(Court  of  Appeala  of  Kentucky.  Oct.  19, 1839.) 
Chanob  or  Vbnub— Affidavit. 
An  affidavit,  filed  by  plainttfl  in  the  trial 
court,  "tbat  the  judge  •  •  *  will  not  afford  him 
a  fair  and  impartial  trial, "  without  stating  any  facts 
upon  which  such  belief  ia  founded,  does  not  entitl* 
bun  to  a  transfer  of  the  action  to  another  ooort 

Petition  for  mandamtu. 

"To  be  officially  reported." 

Bamett,  Miller  &  Bamett,  W.  W.  Thnm, 
and  C  B.  Seymour,  for  plaintiff.  O^Neal, 
taakgon  c£  Fhelpi  and  John  8.  Jackman,  tat 
defendant. 

Lewis,  G.  J.  This  is  a  proceeding  by  Bur- 
ton Vance  for  a  mandamus  from  this  court, 
requiring  Emmet  Field,  judge  of  the  Jeffer- 
son court  of  common  pleas,  to  proceed  ac- 
cording to  the  rules  of  court  and  law  of  the 
land  to  judgment  with  an  action  ordinary,  in 
which  said  Vance  is  plaintiff,  and  the  Louis- 
ville Courier  Journal  Company  is  defendant. 
It  appears  from  the  petition  filed  in  this  court, 
and  transcript  of  the  record  accompanying  it, 
that  the  action  was,  in  December,  1886,  com- 
menced in  the  Louisville  law  and  equity 
court,  and  the  parties  had  pleaded  to  an  issue 
triable  by  jury  when,  February  4,  1889,  the 
plaintiff  filed  with  the  clerk  of  that  court  the 
following  affidavit:  "The  plaintiff.  Burton 
Vance,  on  oath  says  that  the  judge  before 
whom  the  above-styled  action  is  now  pend- 
ing will  not  afford  him  a  fair  and  Impartial 
trial."  But,  notwithstanding  the  affidavit 
was  filed,  and  objection  made  to  the  jurisdic- 
tion of  the  court,  the  action  was,  February 
12,  1889,  submitted  to  a  jury  for  trial,  who, 
however,  having  failed  to  agree  on  a  verdict, 
were,  February  15, 1889,  discharged.  Where- 
upon, on  motion  of  the  defendant,  an  order 
of  court  was  reassigning  the  action  for  trial 
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April  12,  1889;  and  April  11, 1889,  another 
order  was  made  in  the  same  court  assigning 
It  for  triU  June  15, 1889.  It  further  appeHrs 
that  February^,  1889,  the  plaintiff.  In  writ- 
ing, directed  the  clerk  of  the  Jefferson  court 
of  common  pleas  to  plxce  said  action  upon 
the  docket  of  cases  set  at  rules  in  that  court 
to  be  called  March  18, 1889,  wliicb  was  done; 
and.  apon  call  of  said  action,  the  plaintiff 
moved  the  last-named  court  to  assign  it  to  a 
day  for  trial,  and  to  proceed  with  it  to  judg- 
ment; but  the  court  refused  to  permit  any 
entry  of  the  motion,  or  of  exceptions  to  its 
action  or  non-action,  or  to  grant  an  appeal  to 
this  court,  the  reason,  as  appears  from  min- 
ates  of  the  pro<reeding  then  had,  and  as 
stated  in  the  answer  of  the  judge  to  the  peti- 
tion filed  in  this  court,  being  that  the  action 
had  not  l)een  transferred  from  the  Liouisville 
law  and  equity  court  to  the  Jefferson  court 
of  common  pleas,  and  the  latter  bad.  conse- 
quently, no  jurisdiction  of  It. 

Section  477,  Civil  Code,  is  as  follows: 
"The  writ  of  mandamus,  as  treated  of  in 
this  chapter,  is  an  order  of  a  court  of  com- 
petent and  original  jurisdiction,  commanding 
an  executive  or  ministerial  oflScer  to  perform 
an  act,  or  omit  to  do  an  act,  the  performance 
or  omission  of  which  is  enjoined  by  law;  and 
it  is  granted  on  the  motion  of  the  party  ag- 
grieved, or  of  the  commonwealth,  when  the 
public  interest  is  affected."  The  writ  of 
mandamwi  as  thus  defined  and  treated  of  in 
the  Civil  Code  cannot,  in  any  case,  be  issued 
by  this  court,  which  is  of  appellate,  and  not 
original.  Jurisdiction;  but  its  power  to  issue 
the  writ,  where  there  Is  a  right,  and  no  other 
specific  remedy,  directed  to  even  an  inferior 
court  of  judicature  within  its  jurisdiction, 
still  exists  as  it  did  before  the  adoption  of  the 
Civil  Code,  and,  as  the  language  of  the  sec- 
tion quoted  plainly  implies,  was  not  intended 
by  the  legislature  to  be  taken  away  or  im- 
paired. But  it  is  not  necessary  to  here  discuss 
the  extent  of  that  power,  or  class  of  cases, 
Id  which  it  may  be  properly  exercised,  be- 
cause in  our  opinion  the  Jefferson  court  of 
common  pleas  has  no  jurisdiction  of  the  ac- 
tion in  question,  nor  legal  authority  to  make 
any  orders  in  it,  and,  therefore,  cannot  be  re- 
quired to  proceed  with  it,  for  it  never  has 
been  transferred  from,  but  is  still  pending 
in.  the  Louisville  law  and  equity  court. 

In  the  case  of  Insurance  Co.  v.  Landram, 
11  S.  W.  Bep.  367,  (decided  by  this  court 
March  28,  1889.)  it  was  held  that  an  affldavit 
identical  with  the  one  filed  by  the  plaintiff  in 
tbp  Lonisville  law  and  equity  court  was  not 
saflScient  to  require  the  judge  of  a  court  to 
vacate  the  bench,  or  to  deprive  him  of  the 
power  to  try  the  action;  and  that  "the  fact 
or  facts  upon  which  the  belief  that  the  judge 
will  not  give  the  litigant  a  fair  trial  shouUI 
and  must  be  stated  in  the  affidavit,  and  they 
must  be  of  such  a  character  as  should  prevent 
the  judge  from  properly  presiding  in  the 
case."  As  the  affidavit  filed  by  the  plaintiff 
contains  simply  an  expression  of  his  belief 
that  the  judge  of  the  Louisville  law  and 


eqnlty  court  will  not  afford  bim  a  fair  and 
impartial  trial,  without  a  statement  of  any 
fact  whatever  upon  which  the  belief  is 
found»>d,  he  was,  according  to  the  case  re- 
ferred to,  clearly  not  entitl^  to  a  transfer  of 
the  action  to  another  court;  and  it  would  be 
unnecessary  to  say  anything  further  on  the 
subject,  except  that  counsel  in  arguing  this 
seem  to  have  to  some  extent  miscunstnied 
the  opinion  in  that  case.  It  was  not  intended 
to  there  decide  that  the  judge  of  the  court  lias 
the  right  to  put  in  issue  or  oill  in  question  the 
truth  of  the  statement  of  facts  contained  in 
the  affidavit,  but  simply  that  there  must  be  in 
the  affidavit  such  fact  or  ground  for  the  be- 
lief stated  "as  would  prevent  an  official  of 
personal  integrity  from  presidlngin  the  case," 
or  as  would  prevent  him  affording  a  fair  and 
impartial  trial;  and,  when  such  affidavit  is 
file^,  the  statement  of  facts  it  contains,  and 
of  the  belief  founded  thereon,  must  be  taken 
as  true.  Nor  was  it  intended  by  the  opinion 
to  decide  that  a  party  may  not  file  an  affidavit 
based  upon  facts  discovered  after  the  issues 
are  formed.  Wherefore  the  application  for 
the  writ  of  mandamus  is  refused. 


DioKisoN  et  oZ.  e.  Ogden's  Ex'b  et  al. 
(Court  of  Appeait  of  Kenmeky.    Oct.  6, 1889.) 

WnXS  —  DxrSASIBLB   FbBB  —  TbUSTB — RiOHTB  OF 

CsEDrroBS. 
Testator  devised  property  In  tmst  for  his 
daughter  and  bar  ohUdren,  with  power  to  the  trus- 
tees to  sell  and  reinvest.  The  trustees  were  di- 
rected to  permit  the  daughter  to  have  possession 
and  enjoy  the  property,  and  to  receive  the  yearly 
rents  and  profits  during  her  natural  life,  "and  aft- 
er her  death  then  in  trust  for  the  use  and  benefit 
of  the  children  of  my  daughter  and  the  descendants 
of  such  children  as  may  be  dead;  and,  on  the  arrival 
at  age  of  the  youngest  of  my  daughter's  children, 
or  upon  the  marriage  of  said  youngest  child,  then 
to  divide  the  estate  into  as  many  shares  as  there 
are  children  of  my  said  daughter  then  living  and 
children  of  my  said  daughter  who  are  dead  leaving 
descendants  then  alive, "  and  convey  one  share  to 
each  living  child,  and  one  to  the  descendants  of 
each  child.  Held,  that  the  daughter's  children  tooli 
a  defeasible  fee,  which  tnterest  could  be  sold  for 
the  payment  of  their  debts  during  the  life  of  the 
daughter,  notwithstanding  the  trust,  under  Geo. 
St.  Ky.  a  68,  S  ^l,  which  declares  that  estates  of 
every  Idnd,  held  or  possessed  in  trust,  shall  be 
subject  to  the  debts  of  the  beneficiary. 

Appeal  from  circuit  court,  Warren  county. 
"To  be  officially  reported." 
H.  T.  Clark,  for  appellants.     Wright  dk 
McElroy,  for  appellees. 

Frtor,  J.  Tbe  will  of  Thomas  Rogers  is 
before  us  for  construction.  After  making 
various  devises,  etc.,  the  testator  gives  all 
the  rest  and  residue  of  his  estate  to  three 
trustees,  to  be  held  by  them  for  the  benefit 
of  his  daughter,  Mary  Jane  Dickison,  and 
her  children,  with  tbe  power  to  the  trustees 
or  the  survivor  to  sell  and  reinvest  the  pro- 
ceeds in  other  property,  with  the  consent  of 
his  daughter,  etc.  The  trustees  "shall  suf- 
fer and  permit  my  said  daughter  to  have  pos- 
session and  enjoy  the  said  property,  and  to 
take  and  receive  the  yearly  rents  and  profits 
thereof,  during  her  natural  life,  and  after  her 


Digitized  by 


Google 


Ira 


SOUTHWESTEBJf  BEPOBTEB,  V«li.  12. 


(Ky. 


death  then  in  trust  for  the  use  and  benefit 
of  the  children  of  taj  daughter  and  the  de- 
scendants of  such  children  as  maybedend; 
and  on  the  arrival  at  age  of  the  youngest  of 
my  daughter's  children,  or  upon  the  marriage 
of  said  youngest  child,  then  to  divide  the  es- 
tate into  as  many  shares  as  there  are  children 
of  ray  said  daughter  then  living  and  children 
of  my  said  daughter  who  are  dead  leaving 
descendants  then  alive,  and  convey  one  share 
to  each  of  the  children  then  living,  and  one 
share  to  the  descendants  of  each  of  the  chil- 
dren who  may  be  dead,  the  children  to  take 
such  portions  of  the  share  as  their  parents 
would  have  been  entitled  to  and  no  more." 
Two  of  the  children  of  the  devisee  liecame 
involved  in  "debt,  and  their  creditors  are  at- 
tempting to  subject  their  interest  in  the  land, 
which  constitutes  the  trust  fund,  or  a  part 
of  it,  to  the  payment  of  their  debts;  and  the 
only  question  presented  is:  Havetheysncb 
an  interest  as  can  be  subjected  to  sale  by 
creditors,  the  life-tenant  being  still  alive? 
The  chancellor  below  has  so  adjudged,  and 
in  this  conclusion  we  concur.  The  benefi- 
ciaries of  the  testator  are  bis  widow  and  chil- 
dren. The  plain  provision  of  the  will,  and 
such  was  tlie  intention  of  the  devisor,  was  to 
vest  the  daughter  with  an  estate  for  life,  re- 
mainder to  her  children,  the  land  to  be  di- 
vided at  a  certain  period  between  such  of  the 
children  as  might  then  be  living.  The  chil- 
dren took  as  remainder-men,  subject  to  bedi- 
\ested  of  title  by  their  death  before  the  hap- 
pening of  the  event  designated  as  the  time  the 
division  is  to  be  made.  It  is  in  the  nature  of 
a  defeasible  fee,  and  such  an  estate,  notwith- 
standing the  legal  title  is  in  trustees,  may  be 
sold  to  pay  the  debts  of  the  remainder-man. 
It  Is  argued  that  a  sale  of  the  children's  in- 
terest would  defeat  the  object  of  the  testator, 
when  confiding  in  the  trustees,  or  a  majority 
of  them,  the  power  to  sell  and  reinvest  the 
trust  fund.  The  manifest  pnrpose  of  this 
provision  of  the  will  was  to  enable  the  trus- 
tees to  invest  when  in  their  judgment  it  would 
prove  beneficial  to  the  life-tenant,  and,  of 
course,  looking  to  the  rights  of  those  in  re- 
mainder. The  life-tenant  was  to  be  consult- 
ed in  regard  to  the  investment,  and  none 
could  be  made  without  her  consent,  as  it  was 
her  comfort  and  support  that  the  testator  was 
evidently  lookisg  to  when  this  clause  of  the 
will  was  inserted.  The  purchaser  stands  in 
the  shoes  of  the  child  whose  interest  he  buys, 
and  cannot  prevent  the  reinvestment  of  the 
trust  fund  for  the  purposes  and  in  the  man- 
ner directed  by  the  will.  If  the  child  could 
not  prevent  it,  his  vendee  is  placed  by  his 
purchase  in  no  better  condition.  The  statute 
of  this  state,  found  in  section  21  of  chapter 
63.  Gen.  St.,  also  provides  that  estates  of  ev- 
ery kind,  held  or  possessed  in  trust,  shall  be 
8ul>ject  to  the  debts,  etc.,  of  the  person  for 
whose  use  and  benefit  the  trust  property  shall 
be  held.  As  the  appellants  had  an  interest 
in  this  trust  fund,  the  cliancellor  properly  ad- 
judged that  interest  liable  for  their  debts. 
.Juilgment  affirmed. 


Stephens  v.  Stephens'  ADii*a. 

Sams  v.  Bx.ACEBimH'8  Tbtisteb. 

(Court  of  Appeals  of  Kentudky.    Oct  13, 1880.) 

RESULTINO  TkUBTS — CO-EXEOUTOBS. 

<1.  In  consicleration  of  a  convejanoeof  land, 
testator's  two  sons  executed  a  note  to  him,  bind- 
ing themselves,  jointly  and  severally,  to  pay  inter- 
est thereon  semi-annually,  and  the  prlDcipal,  wtien 
dne,  to  specified  heneflciaries.  By  his  will,  ap- 
pointing his  two  sons  executors,  testator  provided 
that  the  note  should  be  held  by  his  son  N.  in  trust 
to  pay  over  the  semi-annual  interest,  the  principal 
to  be  retained  undiminished,  "and  I  forbid  any 
other  use  or  appropriation  of  said  funds  in  any 
way  whatsoever. "  N.  became  active  executor,  and 
released  his  brother  from  liability  on  the  note  in 
consideration  of  certain  land  oonveyed  to  htm  ia- 
dividually,  and  the  transfer  of  an  Interest  in  cer- 
tain other  notes.  Held,  that  such  release  was 
Invalid,  and  that  the  land  conveyed  in  considera- 
tion thereof,  and  its  proceeds  in  the  hands  of  N.'s 
representative,  were  held  in  trust  for  his  brother 
or  the  beneficiaries. 

2.  No  trust  resulted  as  to  the  proceeds  of  the 
notes  received  as  part  consideration  for  snoh  re- 
lease, and  collected  by  N.  and  applied  to  his  own 
use  white  acting  executor. 

S.  Oen.  St.  Ey.  o.  89,  art  3,  t  8S,  providing 
for  the  payment  in  full  out  of  an  Insolvent  deoe- 
dent'B  estate  of  funds  held  by  bim  ot  a  dead  per- 
son, ward,  or  one  of  unaonnd  mind,  is  aot  atmuaa- 
hie  to  an  action  by  N.'s  committee  to  settle  Us  Idp 
solvent  estate,  though  he  died  during  the  pendency 
of  the  suit. 

Appeals  from  chancery  court,  Kenton 
coiinty. 

"To  be  officially  reported." 

CI'Hara  d^  Bryan,  for  appellant.  CUary 
eft  Hamilton,  for  ap(.ellee8. 

Holt,  J.  February  25, 1867,  N.  B.  Ste- 
phens and  his  brother,  the  appellant,  L.  B. 
Stephens,  executed  an  obligation  acknowl- 
edging an  indebtedness  by  them  to  their  fa- 
ther, Leonard  Stephens,  in  considerstion  of 
land  convey^ed  by  him  to  them  of  $14^,647.69, 
and  by  his  direction  binding  themselves, 
jointly  and  severally,  to  pay  the  interest 
thereon  semi-annually  to  bis  granddaughter, 
Mary  L.  Blackburn,  during  her  life,  and 
thereafter  to  her  ohiidren  during  their  minor- 
ity, each  of  them  to  receive  his  or  her  pro- 
portion of  the  principal  upon  arriving  at  age; 
and,  in  the  event  ihe  j^anddaughter  died 
without  surviving  children,  then  to  pay  it 
and  any  unpaid  interest  to  their  father's 
heirs  as  if  he  had  died  intestate.  He  re- 
tained tlM  obligation  until  his  death,  which 
took  place  in  March,  1873.  While  he  held  it 
he  collected  the  semi-annual  payments  of  in- 
terest, but  paid  them  over  to  the  granddaugti- 
ter.  He  also,  in  a  letter  to  Iter  dated  Janu- 
ary 30,  1868,  stated,  in  substance,  that  he 
held  it  in  trust  for  her,  and  suggested  that 
she  retain  the  letter  as  evidence  of  it.  His 
will,  executed  on  l)eeeral>er  30,  1871,  recites 
the  holding  of  the  obligation  by  him  for  her 
and  her  children,  and  provides  that  it  is  to  t>e 
for  her  separate  use;  "but  the  same  shall  pass 
to  and  Iw  held  by  my  son  N.  B.  Stephens  as 
trustee  for  her,  who  shall  manage  the  same, 
and  pay  over  to  her  semi-annually  the  inter- 
est and  protits  thereof,  only  the  principal  to 
be  retained  undiniinislied  and  to  descend  to 
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lier  children  after  her  death,  and  I  forbid  any 
other  use  or  appropriation  of  said  funds  in 
any  way  whatsoever. "  The  two  sons  were  ap- 
pointed his  executors,  and  qualified  as  such ; 
N.  B.  Stephens,  however,  taking  charge  of 
the  estate,  and  becoming  the  active  executor. 
He  also,  as  trustee,  but  without  giving  any 
bond,  (innamach  as  the  will  provided  that  it 
should  not  be  required,)  took  control  of  the 
note  upon  himself  and  the  appellant.  March 
1.  1874.  the  appellant  paid  to  him  one-half  of 
the  note,  and  it  was  thus  Indorsed  by  hlro: 
"l,.  B.  Stephens  has  this  day  paid  me,  as 
trustee  of  J.  M.  and  M.  L.  Blackburn,  97.- 
S23.84,  which  is  the  one-half  thereof,  and  all 
interest  which  had  accrued  to  this  date,  and 
the  note,  so  far  as  he  Is  concerned,  is  can- 
celed March  1,  1874.  N.  B.  Stithens, 
Trustee  of  J.  M.  and  M.  L.  Blackburn." 
This  payment  was  made  by  the  conveyance 
of  about  68  acres  of  land  at  the  price  of 
•4.126.87  to  N.  B.  Stephens,  in  Bis  individ- 
u^  name,  by  the  appellant,  and  the  release 
by  blm  to  N.  B.  Stephens  of  bis  one-half  in- 
terest in  certain  land  notes  devised  to  them 
jointly  by  their  father.  It  does  not  appear 
whether  N.  B.  Stephens  bad  then  collected 
them,  and  was  merely  allowed  by  the  appel- 
lant to  retain  his  one-half  of  the  proceeds,  or 
whether  the  active  executor  subsequently  col- 
lected tbem.  It  is  reasonably  certain,  how- 
ever, from  this  record  that  the  money  had 
come  to  K.  B.  Stephens'  hands  before  he  was 
adjudged  an  Imbecile  on  May  16, 1882.  This 
action  was  brought  by  his  committee  to  s^ 
tie  bis  estate,  which  is  insolvent.  By  proper 
croBS-pleadings  the  appellant  and  the  present 
trustee  of  the  Blackburns  have  presented  the 
questions — First,  whether  the  payment  by  the 
appellant  to  N.  B.  Stephens  of  one-half  of  the 
note,  in  the  manner  recited,  released  him 
from  further  liability  upon  it;  and,  aeeond, 
if  not,  whether,  to  the  extent  of  the  payment, 
be  is  a  preferred  creditor  of  N.  B.  Stephens' 
estate,  which  is  now  represented  in  this  action 
by  his  administrator,  be  having  died  pending 
the  litigation ^and  whether  the  Blackburns 
and  tta^  trustee  should  be  secured  in  the 
payment  of  the  trust  fund,  dollar  for  dollar, 
out  of  N.  B.  Stephens'  estate,  to  the  extent 
of  the  payment  to  him  by  L.  B.  Stephens, 
before  the  general  creditors  can  receive  any- 
thing. 

It  is  urged  upon  the  part  of  the  appellant 
that  by  the  will  of  Leonard  Stephens  the  title 
to  the  note  passed  to  the  trustee;  that  he  had 
unlimited  control  over  the  fund  represented 
by  it,  and  that  therefore  the  release  upon  it 
of  the  appellant  from  further  liability  was 
valid,  and  is  effective  for  the  intended  pur- 
pose. We  do  not  think  they  had  a  right  to 
th  ns  traffic  with  each  other.  Both  were  bon  nd 
for  the  full  amount  of  the  note.  The  trustee 
had  no  right  to  diminish  the  security  for  its 
payment.  Moreover  the  will  not  only  did  not 
authorize  him,  of  his  own  will,  and  in  his  own 
discretion,  to  change  the  investment  and  se- 
curi^  of  the  fund,  but  it  in  substance,  if  not 
expressly,  forbade  it.  Whether  this  could 
v.l28.w.no.l2— 13 


have  been  done  by  the  order  of,  and  under 
the  direction  of,  a  court  of  chancery  is  a  ques- 
tion not  now  presented.  To  permit  the  trus- 
tee to  deal,  as  was  done  in  this  instance,  with 
one  who  was  familiar  with  the  terms  and  nat- 
ure of  the  trust,  to  their  own  proHt  and  ad- 
vantage, and  then  hold  that  it  Ofwrated  to  re- 
lease the  latter  from  his  liability  for  the  trust 
fund,  would  open  a  door  through  which 
wrong  and  injustice  could  walk  with  impu- 
nity. "We  fail  to  see,  however,  why  the  68- 
acre  tract  of  land,  or  its  proceeds,  less  the 
small  portion  thereof  sold  by  K.  B.  Stephens 
to  J.  T.  Richardson,  should  not  be  treated  as 
held  in  trust  for  the  beneficiaries  of  the  note, 
or  for  the  appellant,  who  is  still  lialile  for  it. 
As  the  payment  to  N.  B.  Stephens  and  re- 
lease by  bim  to  the  appellant  was  not  valid, 
certainly  as  between  them  the  latter  would 
have  been  entitled  to  a  reconveyance  of  his 
land.  There  was  no  consideration  for  its 
transfer.  Equity  would  have  treated  K.  B. 
Stephens  as  holding  it  in  trust  for  the  appel- 
lant. Its  identity  had  not  been  lost  when  IT. 
B.  Stephens  was  adjudged  of  unsound  mind. 
It  is  averred  in  the  answer  of  the  appellant, 
and  not  denied,  that  the  title  to  it  was  then  in 
N.  B.  Stephens,  save  as  to  the  small  portion 
sold  Bichardson;  and,  while  it  does  not  ex- 
pressly appear  from  this  record  that  it  was 
sold  by  his  committee,  yet,  from  what  does 
appear,  we  so  infer.  In  any  event  it  was 
not  disposed  of  by  N.  B.  Stephens.  It  or  its 
proceeds  came,  therefore,  to  his  committee  as 
a  part  of  his  estate.  In  such  a  case,  if  the 
property  yet  exists  in  kind,  his  estate  should 
not  be  allowed  to  bold  it;  and,  if  the  represent- 
ative of  the  estate  has  received  the  proceeds 
of  it,  they  should  not  be  retained  by  him. 
The  same  result  follows  as  if  one  by  misrep- 
resentation, conspiracy,  intimidation,  sur- 
prise, or  any  other  practice  at  variance  with 
honest  gain,  has  been  induced  to  convey  the 
legal  title  to  his  real  estate.  A  court  of  equi- 
ty will  not  in  such  a  case,  or  where  the  con- 
sideration for  a  conveyance,  attended  by  cir- 
cumstances like  this  one,  fails,  permit  the 
grantee  to  enjoy  the  beneficial  interest,  but 
will  regard  him  as  a  trustee,  compel  him  to 
account  upon  equitable  principles,  and  re- 
convey  the  property.  This  rule  does  not  ap- 
ply to  the  payment  by  the  appellant  to  N.  B. 
Stephens  so  far  as  it  was  made  in  money,  or 
by  notes  which  were  collected  by  the  latter 
and  applied  by  bim  to  hia  own  use,  or  dis- 
posed of  by  him  before  he  was  adjudged  of 
unsound  mind.  The  equitable  rule  we  have 
been  considering  cannot  well  be  applied  to 
money  in  siysb  a  case.  It  loses  its  ear-marks, 
and  equity  can  do  no  better  in  such  a  case 
than  treat  the  payor  as  a  creditor  of  the 
payee. 

The  thirty-third  section  of  article  2,  c.  89,  of 
the  General  Statutes,  providing  for  the  pay- 
ment in  full  out  of  the  estate  of  an  insolvent 
decedent  of  funds  held  by  him  of  a  dead  per- 
son, ward,  or  one  of  unsound  mind,  has  no  ap- 
plication to  this  case.  The  fund  in  contest  is 
going  to  parties  who  do  not  fall  within  the 
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description  of  those  named  in  the  statute, 
and  the  relief  now  granted  rests  upon  the 
general  rules  of  equity. 

The  judgment  does  not  determine  the  ques- 
tion as  to  the  right  of  the  appellant  to  be 
treated  as  a  preferred  creditor  of  N.  B.  Ste- 
phens'entate  a3  to  one-half  of  the  J.  C.  Thomas 
»1,060  note, due  July  27, 1882.  We  will  not, 
therefore,  consider  it.  Nor  does  the  judg- 
ment, in  express  words,  say  that  the  appel- 
lant is  to  no  extent  to  be  regarded  as  such  a 
creilitor  by  reason  of  the  payment  to  his 
brother  of  one-half  of  the  trust  note.  Such 
relief  was  asked  both  by  blm  and  the  trustee 
of  the  Blackburns.  It  is  expressly  refused 
in  toto  as  to  the  latter,  and  we  regard  the 
judgment  as  in  substence  holding  tliat  nei- 
ther the  trustee  nor  the  appellant  is  entitled  to 
any  relief  on  this  account. 

The  judgment  of  November  18,  1887,  is 
therefore  reversed  to  the  extent  indicated, 
and  cause  remanded,  with  directions  to  settle 
the  estate  of  N.  B.  Stephens  in  conformity  to 
the  principles  of  this  opinion,  and  for  any  or- 
ders that  may  be  necessary  to  protect  the 
trust-estate  of  the  Blackburns  in  connection 
therewith.  The  appeal  from  the  judgment 
of  February  13,  1888,  in  favor  of  the  trustee 
and  against  the  appellant  for  an  installment 
of  interest  due  upon  the  914,647.69  note  is 
affirmed. 


MiLLBK  et  al.  «.  Bennett. 
{Court  of  Appeals  of  Kentucky.    Oct  16, 1889.) 

HOKBBTKAI)— -TlUB  OF  ClillM— LXCHIS. 

Defendant's  undivided  Interest  in  his  fath- 
er's estate  and  the  right  of  redemption  were  sold 
on  exeontion.  ShorUy  afterwards,  by  partition  of 
snoh  estate,  a  house  and  lot  were  allotted  to  him, 
into  which  he  moved  with  his  family  within  four 
months  after  hia  father's  death,  and  ten  days  after 
partition.  Held,  that  there  was  no  unreasonable 
delay  in  asserting  his  claim,  and  he  was  entitled 
to  olaim  the  property  as  his  homestead,  having  no 
other,  as  he  was  not  required  to  notify  the  pur- 
chaser of  the  undivided  interest  that  he  would 
claim  a  homestead. 

Appeal  from  circuit  court,  Daviess  county. 
"To  be  officially  reported." 
0.  H.  Haynes  and  R.  W,  Slack,  tor  ap- 
pellants.   Geo.  W.  Jolly,  for  appellee. 

Fbtor,  J.  The  father  of  the  appellee  died 
on  the  4th  of  April,  1885,  owning  some  real 
estate  that  descended  to  his  children.  The 
appellants,  having  judgments  against  the 
appellee,  who  had  inherited  an  interest  in 
this  realty,  in  a  few  days,  or  within  two  or 
.three  months,  had  executions  levied  on  the 
interest  of  the  appellee,  Felix  3ennett,  to 
satisfy  these  judgments.  A  sale  was  made 
under  an  execution  in  June,  1885,  and  the 
right  of  redemption  sold  under  another  exe- 
cution in  July,  1885.  Blandford's  execution, 
under  which  the  sale  was  made,  was  issued 
in  three  or  four  days  after  the  death  of  the 
appellee's  father,  and  was  levied  on  the  un- 
divided one-flfth  interest.  In  July  or  Au- 
gust, 1885,  this  land  was  divided  by  a  deed 
of  partition,  and  the  house  and  lot  in  contro- 


versy was  allotted  the  appellee.  He  made 
some  slight  repairs  on  the  house,  and  moved 
into  It  the  last  of  August,  1885,  about  four 
months  after  his  father's  death,  and  in  about 
ten  days  after  partition.  He  bad  a  family, 
consisting  of  wife  and  children,  and  owned 
no  other  homestead.  He  moved  into  or  took 
possession  of  his  inheritance  within  a  reason- 
able time  after  the  division,  and  after  the 
death  of  his  father.  The  homestead  is  of 
less  value  than  $1,000,  and  there  is  no  reason 
for  disturbing  him  in  his  possession.  The 
case   of  I)  welly  t.  Galbreatb,  5  Ey.  Law 

Rep. ,  is  decisive  of  this  case. 

The  appellants  purchased  this  property  at 
their  peril.  There  had  been  no  abandonment 
of  the  right  to  enter. by  the  appellee;  nor  was 
he  required  to  notify  them  when  they  levied 
on  or  sold  hia  undivided  interest  that  he 
would  daim  a  homestead.  There  was  no 
unreasonable  delay  in  asserting  the  claim, 
and  on  the  facta  as  well  as  the  law  the  ap- 
pellee was  entitled  to  bis  home.  Judgment 
affirmed. 


Merger  et  al.  v.  Glass'  Ex'b. 

(Court  of  Appeals  of  Kentucky.    Oct  IS,  1889.) 

Affkhlablb  OaDBBS. 

An  order  transferring  an  action  from  one 
court  of  the  state  to  another  is  not  a  final  order, 
and  henoe  not  within  the  appellate  Jarisdlotion  oi 
the  court  of  appeals,  under  the  Kentucky  statute, 
which  confines  the  appellate  jurisdiotioii  of  that 
court  to  final  orders  and  judgments. 

t  Appeal  from  drcutt  coort,  Ohristian 
county. 

"To  be  officially  reported." 

Feland,  Stitet  <£  Fekmd  and  Peti-u  A 
Doumer,  for  appellants.  /.  W.  MaPherton, 
for  appellee. 

Holt,  J.  The  appeUants,  who  were  plain- 
tiffs below,  objected  in  proper  form  to  the 
regular  judge  trying  this  cause,  because  he 
WHS  not  only  related  to  one  of  the  defendants, 
but  his  attorney.  A  motion  was  at  the  same 
time  entered  by  the  appellantalo  hold  an  elec- 
tion for  special  judge.  It  wain>verruled,  and 
the  court,  over  the  objection  of  the  appellants, 
ordered  the  action  transferred  to  the  circuit 
court  of  another  county.  Subsequently  the 
appellants  moved  to  set  aside  this  order. 
This  motion  was  also  overruled,  and  they 
have  appealed. 

The  appellate  Jurisdiction  of  this  court  is 
confined  to  fi  nal  orders  and  judgments.  Gen. 
St.  c.  28,  art.  22,  §  1,  p.  311.  The  question 
at  the  threshold  is,  does  an  appeal  liefrom  the 
order  of  transfer?  Is  it  of  a  final  character? 
It  has  not  been  made  so  by  statute,  and  we 
must  turn  to  the  general  law  for  an  answer. 
It  is  often  difficult  to  fix  the  boundary  between 
orders  which  are  and  are  not  final.  A  final 
order  baa  been  deSned  to  be  one  which 
"either  terminates  the  action  itself,  decides 
some  matter  litigated  by  the  parties,  or  oper- 
ates to  divest  some  right  in  such  manner  as 
to  put  It  out  of  the  power  of  the  court  making 
the  order,  after  the  expiration  of  the  term,  to 
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ptRce  the  parties  in  their  original  position." 
Briefly,  it  is  one  which  disposes  of  the  cause, 
or  of  a  distinct  and  definite  branch  of  it.  To 
hf  such,  it  need  not  determine  the  merits  of 
the  cause,  or  be  a  final  determination  of  the 
rights  of  the  parties  as  to  the  matter  of  dis- 
pute. Freem.  Judgm.  §  21.  It  is  sufficient  if 
it  be  a  final  determination  of  that  particular 
suit.  Thus,  as  said  in  section  17  of  the  work 
just  cited,  the  disiuissHl  of  an  action  by  the 
plaintiff  is  a  judgment.  An  interlocutory 
order,  however,  is  one  wliich  does  not  dispose 
of  the  action.  In  this  instance  it  was  nut 
ended  by  the  order  of  transfer,  but  merely 
sent  to  a  court  invested  with  lilte  jurisdiction 
of  the  same  government.  The  order  was  not 
equivalent  tooneof  dismissal.  Thereissome 
conflict  of  decision  as  to  whether  even  an  or- 
der transferring  a  case  from  a  state  to  a  fed- 
eral conrt  is  a  final  one,  and  authorizes  an  ap- 
peal. It  was  held  in  the  cases  of  Jackson  v. 
BaQroad  Co.,  58  Miss.  648.  and  Jones  v.  Dav- 
enport, 7  Cold.  145,  that  it  was  not;  but  oth- 
erwise in  Hosenfleld  v.  Condict,  44  Tex.  464; 
Burson  v.  Bank,  40  Ind.  173;  State  v.  Judge, 
23  La.  Ann.  29;  and  by  this  court  in  Hall  v. 
Ricketts,  9  Bush,  366.  In  such  a  case,  how- 
ever, the  party  is  taken  into  the  court  of  a  dif- 
ferent government.  The  order  of  removal 
determines  finally  the  question  of  the  juris- 
diction of  the  state  court,  and  is  equivalent  to 
sustaining  a  plea  to  its  jurisdiction.  The 
state's  judicial  power  is  then  at  an  end.  If 
tbe  party  opposing  the  order  cannot  appeal  at 
this  stage  of  the  case  to  this  court  he  can 
never  do  so.  Without  now  deciding,  bow- 
ever,  whether  a  party  can  appeal  from  such 
an  ynler,  because  the  question  is  not  now  be- 
fore us.  we  pass  it  by  with  the  suggestion 
that  reasons  exist  in  such  a  case  in  favor  of 
tbe  right,  which  are  not  found  in  the  one 
now  presented.  Blackstone  says  that  "final 
judgments  are  such  as  at  once  put  an  end  to 
tbe  action,  by  declaring  that  the  plaintiff  has 
either  entitled  himself,  or  has  not.  to  recover 
tbe  remedy  be  sues  for,"  and  that  "interlocu- 
tory Jndgments  are  such  as  are  given  in  the 
middle  of  a  eanse.  upon  some  plea,  proceed- 
ing, or  default,  which  is  only  intermediate, 
and  does  not  finally  determine  or  complete 
the  suit."  3  Comm.  897.  398.  Here  the  or- 
der does  not  terminate  the  action,  or  decide 
any  matter  in  contest,  or  diveet  any  right. 
It  is  only  "intermediate." 

It  was  said  in  Teafl  v.  Hewitt,  1  Ohio  St. 
511.  ttiat  "an  interlocutory  decree  is  one 
wblcb  leaves  the  equity  of  the  case,  or  some 
material  question  connected  with  it,  for  fut- 
nic  determination."  So  here  tbe  action  is 
jtt  pending,  and  the  merits  undecided. 

It  was  held  in  Fields  v.  Gagne,  83  La.  Ann. 
839,  where  tbe  jndge  could  not  act  by  reason 
of  personal  interest,  tliat  an  appeal  did  not 
lie  from  an  order  sending  tbe  case  to  anotiier 
distoict  ooort  of  tbe  state,  and  refusing  to  re- 
fer it  to  an  attorney  of  tlie  court  in  which  it 
was  then  pending. 

In  Vance  v.  Hogne,  85  Tex.  482,  and 
ITounnan  v.  Aspinwall,  1  Utah,  140.  an  or- 


der changing  the  venue  was  held  to  be  merely 
interlocutory. 

The  opinion  in  the  case  of  Juan  v.Ingolds- 
by.  6  Cal.  439,  seems  to  support  the  same  rule, 
although  it  is  too  brief  for  a  full  understand- 
ing of  the  case,  and  appears  to  be  based,  par- 
tially at  least,  upon  tbe  practice  act  of  that 
state. 

In  Turner  v.  Browder.  18  B.  Mon.  825.  an 
action  was  transferred  from  the  circuit  court 
of  one  county  to  that  of  another  by  chauKeof 
venue.  Tbe  latter  court  miide  an  order  re- 
manding it.  and  it  was  iield  by  this  court  that 
an  appeal  did  not  lie  from  it,  because  it  was 
not  of  a  final  character. 

It  is  the  policy  of  the  law  to  prevent  unnec- 
essary appeals.  Courts  should  not  be  com- 
pelled to  review  cases  by  piecemeal.  It  is 
urged  that  unless  a  party  can  at  once  appeal 
from  an  order  of  transfer  he  may  be  compiled 
to  look  to  a  long  litigation  in  the  coart  to 
which  the  transfer  is  made,  and  then  at  its 
close  upon  an  appeal  it  may  be  held  that  tbe 
change  should  not  have  been  made,  and  that 
all  that '  has  been  done  is  tbei-efore  invalid. 
This  argument  is  not  without  weight;  but 
yet  tlie  interest  of  litigants  demands  that  ap- 
peals should  not  be  prematurely  taken.  If 
an  appeal  could  be  taken  from  every  order 
interlocutory  in  its  character,  and  which  is 
fraught  with  interest  to  the  litigants,  then 
useless  delay  and  expense  would  often  result, 
and  theappellateoourta  be  burdened  with  un- 
necessary labor.  For  instance,  an  error  is 
committed  against  a  party  in  ordering  a  trans- 
fer of  a  cause,  and  yet  this  very  party  is  suc- 
cessful upon  the  final  trial.  The  illustration 
shows  the  wisdom  of  limiting  appeals  to  or- 
ders final  in  their  character  as  to  the  relief 
sought  by  the  party.  Moreover,  if  he  loses 
the  case  he  is  not  remediless.  He  can  then 
appeal,  and  test  the  validity  of  the  order 
which  brought  him  into  the  trial  court. 
These  considerations  outweigh  the  argument 
made  in  favor  of  tbe  claim  to  a  right  of  appeal 
from  the  order  in  question.  Public  policy  and 
individual  interest  alike  forbid  it.'  Indeed 
the  right  of  appeal  rests  upon  the  idea  of  per- 
manent injury  unless  it  be  afforded. 

We  have  been  urged  by  both  sides  to  waive 
this  question,  and  determine  the  right  of  the 
judge  to  order  the  transfer.  We  were  dis- 
posed to  reach  the  consideration  of  the  latter 
question,  if  possible;  but  reason,  law,  and  prec- 
edent forbid  it.  Consent  cannot  give  this 
court  jurisdiction,  if  not  conferred  by  law. 
The  order  in  question  not  being  a  final  one, 
this  appeal  is  dismissed. 


LomBYiixK  8b  N.  R.  Co.  v.  Beloheb. 

(Court  of  Appeal*  of  Kentutku.    Oct  15, 1889.) 

Stock-Killiho  Casks— Pleasinq — Cokstitutioii- 
AL  Law. 
1.  Geo.  St.  Ejr.  a  67, 1 8,  provldat  that  if  cattie 
shall  be  killed  on  the  traok  of  a  railroad  oompaDy 
"adjoining  lands  belonging  to  or  in  tiie  occnpation 
of  tbe  owner  of  the  cattle,  who  has  not  received 
compensation  for  fencing  the  land  along  said  road, " 
the  loss  shall  he  divided  between  the  railroad  and 
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the  OTrner  of  the  eattle.  Held,  that  the  ooonput 
of  lands  can  reoorer,  under  this  statute,  only  when 
neither  he  nor  the  owner  has  been  compiansated  for 
fencing,  and  his  complaint  must  »l\ege  failure  to 
compensate  either. 

&.  Such  statute  is  not  unconstitutional  as  de- 
priving defendant  of  its  property  by  fixing  upon  it 
liabilities  not  imposed  on  other  citizens,  as  the 
same  liability  is  imposed  upon  all  such  corpora- 
tions for  the  protection  of  person  and  property,  in 
consideration  of  the  exduslve  or  extraordinary 
privileges  granted  them. 

Appeal  from  circuit  court,  Logan  county. 

"To  be  officially  reported." 

Action  by  W.  W.  Delcher  against  the  Louis- 
ville &  Nasli  ville  Railroad  Company  to  recover 
for  a  horse,  wliich  was  killed  on  defendant's 
road.  Judgment  for  plaintiff,  and  defendant 
appeals. 

W.  F.  Brotoder,  for  appellant.  That.  B. 
Blakey,  for  appellee. 

Pryor,  J.  Section  2,  c.  57,  Gen.  St.  tit. 
"Injuries  to  Person  or  Property,"  provides: 
"If,  by  the  locomotives  or  cars  of  a  railroad 
company,  cattle  or  other  stock  shall  lie  killed 
or  injured  on  the  track  of  said  road,  adjoining 
the  lands  belonging  to  or  in  the  oocnpation  of 
the  owner  of  such  cattle  or  stock,  who  has 
not  received  compensation  for  fencing  said 
land  along  said  road,  the  loss  shall  l)e  divided 
between  the  railroad  company  and  the  owner 
of  such  cattle  or  stock,  unless  the  killing  or 
injury  arose  from  the  willful  act  or  careless- 
ness or  negligence  of  the  agents  or  servants 
of  such  company,  in  which  case  the  whole 
loss  shall  be  paid  by  such  company." 

As  we  construe  this  statute,  the  question 
of  negligence  on  the  part  of  the  company  is 
not  required  to  be  alleged  or  proven  in  order 
to  entitle  the  owner  ot  the  stock  killed  or  in- 
jured to  recover  of  the  company  one>balf  the 
loss  sustained.  This  action  by  the  appellee 
is  based  on  the  statute,  and,  a  recovery  liaT- 
ing  been  had  in  the  court  below  on  an  admis- 
sion  of  the  facts  alleged  by  the  demurrer  filed, 
the  sole  question  presented  is:  Did  the  facts 
alleged,  if  true,  authorise  the  judgment,  the 
appellant  having  declined  to  amend  when  the 
general  demurrer  was  overruled?  It  is  al- 
leged by  the  plaintiff  that  bis  horse  was  killed 
on  the  track  of  the  railroad  adjoining  the 
lands  in  his  occupancy,  and  that  he  had  not 
received  compensation  from  the  company  for 
fencing  along  said  road.  AH  the  essentials 
to  constitute  a  cause  of  action  are  set  forth, 
except  the  alleged  failure  on  the  part  of  the 
company  to  compensate  the  owner  of  the  land 
to  enable  him  to  make  the  fencing.  If  neither 
the  owner  nor  the  one  occupying  the  land 
adjoining  the  track  of  the  cbmpany  where  the 
stuck  was  injured  had  received  compensation, 
a  right  of  action  existed  for  the  loss  sustained. 
Under  the  statute,  however,  compensation 
may  not  have  been  made  the  one  in  posses- 
sion, and  still  no  cause  of  action  will  accrue 
to  the  occupant  if  compensation  had  been 
made  the  owner  of  the  adjoining  land.  The 
statute  reads,  "killed  or  injured  on  the 
track  of  said  road,  adjoining  the  lands  lie- 
longing  to  or  in  the  occupation  of  the  owner 


of  such  cattle  or  stock,  who  has  not  received 
compensation. "  The  owner  of  the  land  may 
recover  when  no  compensation  has  been 
made  him,  or  the  occupant  may  recover  if 
neither  have  been  compensated.  If  the  fact 
that  the  owner  of  the  land  has  not  been  fur- 
nished with  the  means  to  construct  the  fence 
is  a  matter  of  defense,  then  that  fact  should 
have  been  pleaded,  and  the  demurrer  was 
properly  overruled. 

The  presumption  must  arise  from  the  aver- 
ment that  the  plaintiff  occupied  the  premises; 
that  he  was  not  the  real  owner;  and,  if  com- 
pensation has  been  made  the  owner,  this  ac- 
tion must  fail.  If,  then,  under  this  section 
uf  the  statute,  the  facts  alleged  by  the  plain- 
tiff could  be  admitted,  and  still,  by  reason  of 
the  very  clause  upon  which  the  recovery  de- 
(>ends,  a  state  of  fact  might  exist  preventing 
the  recovery,  Uie  existence  of  such  facts  must 
be  negatived  by  his  pleading.  The  general 
rule  in  pleading,  "that  matter  wliicli  should 
come  more  properly  from  the  other  side  need 
not  be  stated, "  does  not  apply  to  a  case  like 
this.  The  general  rule,  says  Mr.  Bliss,  in 
declaring  on  a  deed  or  other  instrument  con- 
sisting of  distinct  parts,  is  only  to  state  so 
much  as  makes,  prima  faete,  a  cause  of  ac- 
tion; and.  If  any  other  part  fomisbes  the 
means  of  defeating  the  action,  it  cornea  from 
the  defense.  The  difference  is  "  when  the  ex- 
ception is  eml)odied  in  the  body  of  the  clause, 
he  who  pleads  the  clause  ought  to  plead  the 
exception;  but  where  there  is  a  clause  for  the 
benetit  of  the  pleader,  and  afterwards  follows 
a  proviso  which  is  against  him,  lie  shall  plead 
the  clause,  and  leave  it  to  his  adversary  to 
show  the  proviso."  Jt  is  well  understood 
that  if  the  proviso  is  in  the  body  of  the  cove- 
nant in  the  nature  of  an  exception,  the  lia- 
bility roust  l)e  consistent  with  the  exception, 
and  must  l)e  noticed  by  the  pleader.  Bliss, 
Code  PI.  §202.  Mr.  Newman,  in  his  work  on 
Pleading,  says:  "If  the  defendant's  promise 
contains,  as  part  of  it,  an  exception  which 
qualifies  bis  liability,  or,  in  certain  oontin- 
gencies,  renders  him  aJtogether  irresponsible, 
the  petition  must  ordinarily  notice  the  ex- 
ception or  proviso.  But  when  the  proviso  is 
distinct  from  the  promise  made,  and  does  not 
vary  its  l^al  effect,  it  is  not  necessary  to 
notice  it."    Page  398. 

The  obligation  on  the  part  of  the  oompany, 
imposed  by  the  statute,  is  to  furnish  the 
owner  or  the  occupant  the  means  to  con- 
struct fencing,  in  order  to  prevent  the  in- 
juries complained  of.  The  body  of  the  stat- 
ute in  the  one  se^-tion,  and  in  the  same  sen- 
tence, relieves  the  company  from  liability 
upon  compensation  to  either  party;  and, 
while  it  may  be  neither  an  exception  nor  pro- 
viso in  a  technical  sense,  it  is  plain  that  the 
olause  of  the  statute  under  which  the  recov- 
ery is  sought  makes  the  right  of  action,  when 
the  occupant  sues,  depend  upon  the  ifallnre 
by  the  company  to  compensate  either  the 
owner  or  the  occupant  to  enable  tliem  to  pro- 
vide against  such  loss. 

As  tills  case  must  go  back,  with  directions 
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to  sustain  the  demurrer  with  leave  to  amend, 
it  is  proper  to  notice  t>ie  constitutionai  ques- 
tion Riised  by  the  appellant.    It  is  argaed 
t)ie  appellant  is  deprived  of  his  property  by 
this  stntute  that  6x68  one  grade  o(  liability 
for  it  titat  is  not  imposed  on  other  citizens 
nnder  like  circamstances.     We  understand 
that  the  same  liability  is  imposed  ou  ali  snch 
corporations,  and  when  exclusive,  or,  if  not 
exclusive,  extraordinary  rights  and  privileges 
are  granted  such  oorpon^ODS,  there  is  no 
reason  why  some  liability  should  not  attach 
for  the  pruteetion  of  both  peiaon  and  prop- 
erty.   While  the  consideration  for  such  pe- 
eoliar  privileges  granted  to  corporations  is 
the  benefit  to  tbe  publie.  the  danger  resalting 
from  the  operation  of  railways  demands  some 
legislation  that  will  resnlt  in  an  equitable 
adjustment  of  the  loss  between  the  owner  of 
stock  and  tbe  railroad  company,  where  the 
latter,  whetlier  negligently  or  by  accident, 
destroys  it.     Such  le^lation  is  not  in  liibited 
by  any  pioTislon  of  the  constitution;  and 
when  such  rights  and  privileges  are  conferred 
on  corporations  tliat  do  not  pertain  to  the 
citizen,  and  of  which  the  citizen  cannot  com- 
plain, certain  liabilities  will  necessarily  at- 
tach for  the  privileges  granted.    The  com- 
mon-law liability  has  been  changed  by  re- 
peated statutes,  and  the  rights  and  duties  of 
eorpomtions  regulated  by  such  legislation  as 
was  deemed  necessary  for  the  protection  of 
property;  and  we  think  there  is  no  room  to 
qnestion  tbe  constitutionality  of  the  act  un- 
der  which  this  judgment  was  rendered. 

For  the  reasons  indicated  the  judgment  is 
reversed,  with  directions  to  sustain  the  de- 
murrer, with  leave  to  the  plaintiff  to  amend, 
and  for  proceedings  consistent  with  this 
opinion.  Railway  Go.  v.  Humes,  6  Sup.  Ct 
Bep.  110;  Mackie  v.  Kallroad  Oo.,  6  N.  W. 
Bep.  72S;  Johnson  v.  Railway  Co.,  IS  N.  W. 
Bep.  673. 


WATonr  «.  Btbsb  et  at. 
(Court  «ifA.ppeala  of  Kentucku.    Oct  5,  U8B.) 

Anuii— Ravnw. 

1.  A  deposition  pnrporUng  to  be  ono  read  at 
the  trial,  and  copied  into  the  traaaorlpt  by  the 
derk,' cannot  be  considered  on  appeal,  a^  the  evi- 
dence mast  be  made  a  part  of  via  bUl  of  excep- 
tions, or  made  a  port  of  the  record  by  an  order  of 
•oort. 

a.  Under  Coda  Ky.  t  886,  snbsea  9,  whleh  de- 
dares  that  if  the  party  wish  to  appeal  upon  the 
cionnd  that  the  verdict  is  not  suatalned  bv  tiie  ev- 
Uenoa  it  shall  be  stated  In  fnU  In  the  bUl  of  ex- 
eepUona,  a  Jndgment  will  not  be  reversed  fOr  tn- 
•alllclenciy  of  tbe  evidence  to  sustain  the  verdiot 
anless  tbe  evidence  is  stated  In  full. 

Z.  Under  sectioc  888,  snbseo.  8,  which  declares 
that  a  party  cannot  "except  to  a  decision  made  at 
tbe  inataoce  of  the  adverse  party  unless  objeotton 
riisU  have  been  made  to  the  motion,  offer,  or  re- 
onest  of  tbe  adverse  party, "  exceptions  to  Instnio- 
Bons  will  not  be  considered  where  the  record  fails 
to  show  tbat  the  instructions  were  objected  to, 
thonirh  it  recites  that  "to  the  giving  nf  which  in- 
stmctiona,  and  each  of  them,  defendant  excepted. " 

4.  To  permit  a  plaintiff  to  recover  $40  or  160 
ire  than  be  claims  is  not  snch  a  trifling  error  as 
I  or  should  be  overlooked  by  the  appellate  court. 


Appeal  from  Louisville  law  and  equity 
court. 

"Not  to  be  oflBcially  reported." 

Action  by  J.  P.  Byrne  A  Co.  against  J. 
B.  Wathen.  Judgment  for  plaintiffs,  and 
defendant  appealed  to  the  superior  court, 
where  the  following  opinion  was  delivered 
by  Judge  Wabd: 

"The  grounds  relied  upon  for  a  new  trial 
were:  '(1)  The  verdict  is  contrary  to  law. 
(2)  The  verdict  is  not  sustained  by  tbe  evi- 
'denc&  (3)  £rror  in  the  amount  of  recovery. 
(4)  Error  of  law  occurring  at  the  trial  ami 
excepted  to  by  the  defendant.  (5)  Giving 
erroneous  instructions  prejudicial  to  defend- 
ant moved  for  by  plaintiffs  and  objected  to 
by  defendant.'  As  to  the  first,  third,  and 
fourth  grounds  it  Is  snflacient  to  say  that  they 
are  too  general,  and,  for  that  reason,  cannot 
be  considered.  McLain  v.  Dibble,  13  Bush, 
297;  Com.  v.  Williams,  14  Bosh.  298. 

"As  to  the  second  ground.  Itappearsfrom 
the  bill  of  exceptions  that  the  deposition  of 
W.  H.  Wathen  was  read  on  the  trial.  But 
said  deposition  is  not  copied  into  the  bill  of 
exceptions  nor  in  the  report  of  the  official  re- 
porter. As  has  often  been  decided  by  the 
court  of  appeals,  and  followed  by  this  court, 
we  cannot  consider  Instructions  or  evidence 
as  a  part  of  a  bill  of  exceptions,  unless  em- 
braced  in  it,  or  identified  and  made  a  part 
of  the  record  by  an  order  of  the  court.  A 
deposition,  purporting  to  be  the  same  as  the 
one  read  on  the  trial,  and  copied  into  the 
transcript  by  the  clerk,  cannot  be  considered. 
The  clerk  is  not  by  law  cliarged  to  make  a 
reoord  of  what  occurs  on  the  trial;  tbat  rec- 
ord is  made  by  the  judge  as  snch,  sanctioned 
by  an  approving  order  entered  of  record,  and 
we  can  only  regard  as  the  record  tiiat  which 
is  so  made  and  authenticated.  We  cannot 
reverse  a  Judgment  on  tbe  ground  that  tbe 
veidlct  is  not  sustained  by  tbe  evidence  un- 
less the  evidence  is  stated  In  full  in  the  bill 
of  exceptions.    Subsection  2,  §  335,  Code. 

"As  to  the  fifth  ground.  The  bill  of  excep- 
tions shows  tluit  two  instructions  were  given 
upon  the  motion  of  plaintiffs;  and  it  is  then 
shown  that  'to  the  giving  of  which  insto'uc- 
tions,  and  each  of  them,  defendant  excepted, 
and  now  excepts.'  But  there  is  notliing  to 
show  that  the  instroctions  were  objected  to. 
•But  a  party  cannot  except  to  a  decision 
made  at  the  instance  of  the'ad verse  pnrty,  un- 
less objection  shall  have  t>een  made  to  the 
motion,  offer,  or  request  of  the  adverse  par> 
ty.'  Subsection  8,  §  338,  Code,  notes  2,  /, 
to  said  section  in  Builltt'i  Code;  Loving  v. 
Warren  County,  14  Bush,  316.  So  we  cannot 
review  the  verdict  and  judgment  for  any  of 
the  grounds  relied  upon  for  a  new  trial. 

"But  It  is  insisted  for  appellants  that  tbe 
verdict  and  judgment  are  not  sustained  by 
but  are  contrary  to  the  pleadings.  One  item 
of  controversy  was  about  the  slopping  of  cat- 
tle by  defendant  for  plaintiffs.  As  to  this, 
plaintiffs  admitted  in  their  petition  tliat  tliey 
were  indebted  to  defendant  therefor  in  the 
sum  of  94,025,  which,  by  agreement   bo- 
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tween  them,  vrtm  to  be  and  had  been  entered 
as  a  credit  on  the  note  sued  on  by  plaintiffs. 
As  to  this  item  defendant  In  his  answer 
claimed  that  plaintiffs  were  indebted  to  blm 
in  the  sum  of  84,689.52.  The  difference  in 
the  claim  made  by  the  defendant  grew  out  of 
a  claim  for  the  slop  from  1,000  bushels  of 
grain  in  December,  1885.  and  for  slopping 
for  26  days  in  June,  1886,  and  for  interest 
on  the  amount  due  for  slop  from  the  end  of 
the  current  month  until  the  time  when  tlie 
credit  was  placed  on  the  note.  Plaintiffs'  al- 
lowance of  credit  made  no  allowance  for 
December  slop,  for  interest,  and  only  for  12 
days  in  June.  But  plaintiffs  by  their  reply 
admitted  that  they  did  receive  some  slop  In 
December,  ■  not  exceeding  in  all  150  or  200 
bushels;'  and  further  that  'slop  was  only 
furnislied  them  during  fifteen  days  of  the 
month  of  June,  1886.'  The  agreed  price  for 
the  200  bushels  in  December.  li^5,  would 
be  914,  and  the  agreed  price  per  diem  for 
the  slop  in  June  was  SS5;  making  an  excess 
of  credit  to  which  the  defendant  was  enti- 
tled, under  the  admission  of  the  reply, 
amounts,  as  we  think,  to  at  least  849  over 
that  allowed  in  the  petition.  The  jury  fixed 
the  credit,  and  the  judgment  was  rendered 
on  the  basis  of  the  admission  in  the  petition. 
"It  is  claimed  for  appellant  that  the  admis- 
sion of  the  reply  entitled  the  defendant  to  n 
credit  for  $119  more  than  he  received,  and  for 
appellees  it  is  admitted  that  they  received 
judgment  for  014  more  than  they  claimed,  and 
this  was  all.  But  for  reasons,  apparent  from 
the  record,  and  now  needless  to  state  with 
minuteness,  we  are  of  opinion  that  the  error 
to  the  prejudice  of  the  defendant  was  S49. 
And,  as  before  stated,  this  error  is  manifest- 
ed by  the  pleadings,  and  is  for  that  much 
more  than  plaintiffs  were  entitled  to  recover. 
It  is  contended  by  attorney  for  appellees  that 
this  is  a  trifle;  and  that,  as  the  law  does  not 
concern  itself  about  trifles,  the  judgment 
must  be  aflSrmed.  After  an  examination  of 
a  numl)er  of  text-books  and  adjudged  cases 
we  have  not  been  able  to  find  any  authority 
for  the  application  of  this  maxim  to  a  case 
where  the  plaintiff  has  recovered  more  than 
he  claimed,  or  more  than  by  his  pleadings  he 
admitted  he  was  entitled  to  recover.  The 
maxim  in  its  inception  seems  to  have  been 
applied  to  the  subject-matter  of  litigation 
when  it  was  of  such  a  trifling  nature  as  to 
be  unworthy  of  consideration;  afterwards 
to  have  been  extended,  in  a  more  enlarged 
sense,  to  matters  in  dispute,  but  of  such 
doubtful  character  as  to  render  it  very  un- 
certain whether  the  matter  could  or  would 
be  remedied  under  or  by  another  trial  freed 
from  the  prejudicial  error.  It  is  also  applied 
where  material  agencies  have  to  l>e  employed 
or  difficult  and  tedious  calculations  made,  and 
where  some  allowance  must  be  made  or  may 
be  made  for  mistakes.  It  is  expressed  in  our 
Code  under  this  form:  «Tlie  court  must,  in 
every  stage  of  an  action,  disregard  any  error 
or  defect  in  the  proceedings  which  does  not 
affect  the  substantial  riglits  of  the  adverse 


party.'  Code,  §  134.  In  this  sense  every 
error  is  deemed  prejudicial  to  the  substantial 
rights  of  a  party  which  denies  him  relief  to 
which  he  is  clearly  entitled, — clear  not  only 
in  view  of  the  basis  on  which  the  right  de- 
pends, bat  as  to  the  mode  by  which  the  re- 
sult is  to  be  reached.  <In  ordinary '  as  re- 
marked by  Lord  Kenton,  C.  J.,  •  where  the 
damages  are  small,  and  the  question  too  in- 
considerable to  be  retried,  the  court  have 
frequently  refused  to  send  the  case  back  to 
another  jury.  But,  wherever  the  mistake  of 
the  judge  has  crept  in  and  swayed  the  opinion 
of  the  jury,  I  do  not  recollect  a  single  case  in 
which  the  court  have  ever  refused  to  grant  a 
new  trial.'     Broom,  Leg.  Max.  142. 

"In  this  case  the  defendant,  now  appellant, 
claimed  that  the  verdict  and  judgment  against 
liim  should  have  been  for  81.884.17  less  than 
it  was.  And  that  it  should  so  be,  if  bis  con- 
tentions of  fact  can  be  made  to  appear,  is  not 
questioned.  iSo  the  matter  in  controversy  is 
of  great  importance,  and  in  law  meritorious. 
It  is  true,  as  the  record  now  stands,  the  pre- 
sumption of  law  is  that  Ids  contention  can- 
not be  sustained;  but  the  presumption  will 
hardly  authorize  the  court  to  apply  the  max- 
im, and  thereby  say  that  the  plaintiff  shall 
not  only  have  tliat  to  which  as  matter  of  fact 
he  is  now  presumptively  entitled,  but  shall 
also  have  849,  or  even  814,  more  than  he 
claimed.  The  plaintiff's  right  to  relief  can 
never  exceed  the  amount  of  his  demand.  For 
the  reasons  indicated,  the  judgment  is  re- 
versed and  remanded  for  a  new  trial  and  fur- 
ther proceedings." 

Code.  §  335,  subsec.  2,  provides  that  "if 
the  party  wish  to  appeal  upon  the  ground 
that  the  verdict  is  not  sustained  by  tlie  evi- 
dence, it  shall  be  stated  In  full"  in  the  bill 
of  exception. 

Bamett,  NohU  &  Bamett,  for  appellant. 
O.  H.  aibion  and  B.  J,  MeDermott,  for  ap- 
pellees. 

Pbyob,  J.  After  a  careful  consideration 
of  the  record  we  are  disposed  to  concur  in 
the  conclusion  reached  by  the  superior  court. 
While  the  issue  made  shows  a  wide  differ- 
ence of  opinion  between  the  parties  as  to  the 
terms  of  the  contract,  and  that  a  considerable 
sum  of  money  is  necessarily  involved,  the 
plaintiffs  have  recovered  840  or  850  more 
than  they  claim,  and  this  is  not  such  a  trifling 
error  as  can  or  should  be  overlooked  by  the 
court,  and  particularly  in  view  of  the  plead- 
ings before  us,  and  the  character  of  the  con- 
tract, the  breach  of  which  is  alleged.  Re- 
versed and  remanded  for  a  new  trial. 


Cmr  OF  Ltttlb  Rock  et  at.  e.  Katzen- 

8TEIN. 
{Supreme  Court  of  Arltansaa.  Oot  13, 1889.) 
CoNSTiTrrnoiTAL  Law — Hunioipai.  IvpaovBteBKra. 
1.  Const.  Ark.  art.  19,  i  37,  provides  that  noth- 
ing in  the  constitution  shall  be  construed  to  pro- 
hibit the  Koneral  assembly  from  authorizing  assesa- 
ments  on  land  for  local  Improvements  in  towns  and 
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ottiea,  "to  be  based  upon  tbe  oonsent  of  a  majority 
In  Talae  of  the  property  holders  ownineproperty 
adjoining  tbe  locality  to  be  afteoted. "  Held,  that 
"property  adjoining  the  locality  to  be  affected"  is 
any  property  adjoining  or  near  the  improvement 
which  is  physically  affected,  or  the  value  of  which 
Is  commennaUy  affected,  directly  by  the  improve- 
ment, to  a  degree  in  excess  of  the  effect  on  the  prop- 
erty in  the  town  or  city  generally. 

2.  Mansf.  Dig.  Ark.  {  826,  provides  that  when 
10  resident  owners  of  land  shall  petition  the  city 
oonncil  to  take  steps  towards  making  such  local 
improvement  the  oonncil  shall  lay  off  the  whole 
citj,  if  the  whole  of  the  desired  improvement  be 

Ssneral  and  local  in  its  nature,  or  the  portion  men- 
oned  in  the  petition,  if  it  be  limited  to  a  part  of 
the  city,  into  one  or  more  improvement  districts, 
designating  the  boundaries  of  such  districts,  etc. 
Held,  that  the  action  of  the  council  in  including 
property  in  an  improvement  district  is  condnsive 
of  the  fact  that  it  Is  "adjoining  the  locality  to  be 
affected, "  within  the  above  constitutional  provis- 
ion, except  when  attacked  for  fraud  or  demonstra- 
ble mistake. 

Appeal  from  chancery  coart,  Pulaski  coun- 
ty; D.  W.  Cakboll,  Chancellor. 

One  Eatzenstein  Bled  a  bill  to  enjoin  the 
city  of  Little  Uock  and  others  from  exact- 
ing an  improvement  tax  from  him.  A  de- 
murrer to  tiie  bill  was  overruled,  and  defend- 
ants appeal. 

CT.  M.  <fi  G.  B.  Rose,  for  appellants.  W. 
8.  McCain,  for  appellee. 

Sandbu,  J.  Section  27  of  article  19  of 
the  conntitution  of  Arlcansas  Is  as  follows: 
"Nothing  in  this  constitution  shall  be  so  con- 
strued as  to  prohibit  tlie  general  assembly 
from  authorizing  assessments  on  real  prop- 
erty for  local  improvements  in  towns  and 
cities,  under  such  regulations  as  maybe  pre- 
scribed by  law,  to  be  based  upon  the  consent 
of  a  majority  in  value  of  the  property  hold- 
ers owning  property  adjoining  th^  locality 
to  be  affected;  but  such  assessments  shall  be 
ad  valorem  and  uniform."  Section  826, 
Mansf.  Dig.  Laws  Ark.,  is  as  follows:  "Sec. 
826.  When  any  ton  resident  owners  of  real 
property  in  any  such  city,  or  of  any  portion 
thereof,  shall  petition  the  city  council  to  take 
stops  towards  the  roalcing  of  any  such  local 
improvement,  it  shall  be  the  duty  of  the 
council  to  at  once  lay  off  the  whole  city,  if 
the  whole  of  the  desired  improvement  be  gen- 
eral and  local  in  its  nature  to  said  city,  or  tlie 
portion  thereof  mentioned  in  the  jietition,  if 
it  be  limited  to  a  part  of  said  city  only,  Into 
one  or  more  improvement  districts,  designat- 
ing the  boundaries  of  such  district,  so  that  it 
may  be  easily  distinguished;  and  each  dis- 
trict, if  more  than  one,  shall  be  designated  by 
number,  and  by  the  obje<;t  of  the  proposed 
improvement."  Pursuant  to  the  foregoing 
provisions,  the  city  council  of  the  city  of 
Little  Kock,  on  the  10th  day  of  May,  1887,  by 
o^dinance  created  "Sidewalk  Improvement 
District  No.  2  of  the  City  of  Little  Bocit, " 
for  the  purpose  of  building  a  sidewallc  on 
Second  street.  Its  boundaries  were  defined; 
and  it  may  be  said,  generally,  embraced  half 
of  each  bloclc  on  either  side  of  Second  street, 
in  said  city,  from  iilain  street  to  the  western 
boundary  of  the  district.  Blo'ik.  82  of  said 
city  lies  on  the  south  side  of  Second  street. 


and  a  diagram  of  the  same,  with  tbe  numbers 
of  its  lots,  is  here  given: 


SBCOND  STBBBT. 
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The  district  for  the  improvement  of  Second 
street  embraced  lots  1,  2,  3.  10,  11,  and  12. 
The  council  proceeded  regularly  and  in  due 
course;  the  levy  was  made  upon  all  the  prop- 
erty in  the  district  included  in  the  district,  to 
pay  theoostsof  saidimprovement;  and,  with- 
in the  period  of  limitation  prescribed  by  law, 
i.  «.,  within  20  days  from  the  publication  of 
the  ordinance  levying  said  tax,  the  appellee, 
Katzenstoin,  filed  the  bill  herein,  alleging  that 
he  was  the  owner  of  lot  3,  in  blocic  82,  and 
praying  that  the  defendants  be  enjoined  from 
exacting  or  claiming  any  tax  from  him,  under 
said  ordinance.  He  insists  that  said  lot  3  does 
not  abut  upon,  and  is  not  contiguous  or  adjoin- 
ing. Second  street;  that  he  owns  no  property 
between  lot  8  and  Second  street;  and  that  said 
lots  i#e  50  feet  wide.  He  does  not  claim  that  his 
property  is  not  affected  by  the  improvements. 
The  defendants  demurred  generally.  Their 
demurrer  was  overruled,  and,  declining  to 
plead  further,  the  preliminary  Injunction 
granted  by  the  chancellor  was  made  perpetual, 
and  they  appealed. 

Two  questions  are  presented  for  determi- 
nation: First,  what  is  "property  adjoining 
thelocalitytobeaffected?"  Second.  To  what 
extent  is  tbe  action  of  the  city  council,  in 
placing  lands  in  an  improvement  district, 
conclusive  of  the  fact  that  it  is  "property  ad- 
joining the  local  i  ty  to  be  affected  ?  "  The  two 
questions  may  be  considered  together.  Ap- 
pellee Insists  that  all  reference  to  "benefits" 
must  be  excluded  from  consideration,  and 
that  only  property  abutting  upon  the  side- 
wallc or  other  improvement,  or  owned  by  one 
who  also  owns  abutting  lote,  can  be  subject- 
ed to  the  tax.  The  appellants  insist  that  the 
word  "affected"  has  a  larger  meaning  than 
"tieneflted;"  that  property  may  be  "affect* 
ed"  injuriously  as  well  as  beneficially;  and 
that  all  property  in  the  locality  "affected"  by 
the  woric  should  be  included  in  the  district, 
and  be  required  to  bear  its  share  of  the  bur- 
den. It  liias  been  so  often  said  as  to  have  be- 
come axiomatic,  that  absolute  equality  in  the 
distribution  of  benefits  and  burdens  is  unat- 
tainable, yet  was  also  everywhere  held  that 
the  very  existence,  in  justice  and  equity,  of 
the  power  of  taxation,  rests  upon  the  theory 
of  corresponding  benefits  to  tlie  tax-payer. 
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We  cannot  exclude  from  rlew  the  idea  of 
beneBts,  when  the  propriety  of  a  tax  is  un- 
der consideration.  Nor  is  it  practicable  to 
determine  wliether  property  is,  or  is  not, 
"adjoininj?  the  locality  to  be  affected"  by  the 
accident  of  proprietorship.  The  property  of 
A.  to-day  becomes  the  property  of  B.  to-mor- 
row; and  it  is  inconceivable  to  usthattlie  in> 
visible  and  intangible  passage  of  title  from 
one  to  another  can  work  any.physical  or  iegal 
removal  of  real  estate  from  the  locality  to  be 
affected.  The  "  improvement"  cont<'mplated 
need  not  always  have  a  pliysical  effect  upon 
the  land  taxable  for  its  construction.  In- 
deed, in  most  cases  its  effect  is  only  upon  its 
commercial  value;  and  the  land  affected  in 
either  way,  so  that  the  effect  be  traceable 
directly  to  the  neighboring  improvement,  is 
the  "property  adjoining  the  locality  to  be  af- 
fected, "  mentioned  in  the  constitution.  Un- 
der some  circumstances  the  effects  may  be 
more  extended  and  far-reaching  than  under 
others.  There  is  a  given  amount  of  im- 
provement which  will  affect  all  localities 
alike;  and  the  constitution  wisely  avoided 
the  erection  of  an  absolute  limit  ap  to  or  be- 
yond which  the  benefits  might  go,  or  below 
which  they  might  fall.  There  is  no  procrus- 
tean  measurement  for  the  exercise  of  equi- 
table discretion.  To  the  general. assembly, 
then,  was  delegated  the  task  of  providing 
agencies  for  tbe  accomplishment  of  these  im- 
provements. The  general  assembly,  in  the 
exercise  of  well-recognized  constitutional 
power,  imposed  theduty  of  forming  improve- 
ment districts  and  defining  their  bounAiries 
upon  the  various  city  councils.  The  city 
council  is  invested  with  the  discretion,  in 
this  behalf,  necessary  to  a  just  performance 
of  the  duty;  and  when  it  has  acted  the  prop- 
erty included  by  it  In  any  district  Is  prima 
facte  adjoining  the  locality  to  be  affected. 
We  conclude,  therefore,  in  answer  to  the 
two  queries  originally  propounded:  Fint. 
That  property  adjoining  the  locality  to  be  af- 
fected is  any  property  adjoining  or  near  the 
improvement  which  is  physically  affected, 
or  the  value  of  which  is  commercially  affected, 
directly  by  the  improvement  to  a  degree  in 
excess  of  the  effect  upon  the  property  in  the 
city  generally.  Second.  Tliat  tbe  action  of 
the  city  council  in  including  property  in  an 
improvement  district  is  conclusive  of  the  fact 
that  it  is  adjoining  the  locality  to  be  affected, 
except  when  attacked  for  fraud  or  demon- 
strable mistake.  Upon  tlie  various  proposi- 
tions above  stated  we  cite  Little  Bock  v. 
Boardof  Improvements, 42 Ark.  153;  McDer- 
mott  V.  Mathis,  21  Ark.  60;  Wassell  v.  Tun- 
nab,  25  Ark.  101;  Davis  v.  Gaines.  48  Ark. 
382,  S  S.  W.  Bep.  184;  Peay  v.  Little  Bock. 
32  Ark.  38;  Shepherd  v.  Bailway  Co.,  180  U. 
S.  432,  9  Sup.  Ct.  Bep.  598;  County  Judge 
V.  Bailway  Co.,  5  Bush,  228;  Nevin  v. 
Boach,  5  S.  W.  Bep.  547;  Goodrich  v.  Mi- 
nonk,  62  IlL  128;  Michener  v.  Philadelphia. 
12  Atl.  Bep.  174;  Massing  v.  Ames.  37  Wis. 
651;   Strowbridge    t.  Portland,   8    Or.  67; 


State  y.  District  Court,  29  Minn.  65,  11  N. 
W.  Bep.  138;  Eogers  v.  8t  Panl,  22  Minn. 
494;  Carpenter  v.  San)e,  23  Minn.  232; 
State  ▼.  Board  of  Public  Works.  27  Minn. 
442,  8  N.  W.  Bep.  161.  Beversed.  with  di- 
rection to  sustain  the  demurrer  to  the  com- 
plaint. 

BAKSEim  «.  Bbownell  et  ak. 

(Supreme  Court  of  Ailumta*.    Oct  IS,  UM.) 

Frxcd  A.irD  MisTAKa— Pt.sADijra. 

In  a  salt  to  enjoin  the  sale  ot  property  un- 
der exeoutlon,  tbe  complaint  aUegaa  tliat  com- 
plainant oonf  essed  the  judgmenta  upon  which  suoh 
execution*  were  isaued,  apon  defendsnta'  bsbut- 
anoe  that  the  amounta  were  jnst  balances  doe 
tbem,  but  that  he  afterward*  learned  that  these 
amount*  included  the  price  of  certain  machinery, 
for  which  he  was  not  chargeable:  that  defendants, 
who  went  In  poaseaaion  vl  all  the  aooounta  when 
he  confessed  the  judgments,  had  led  him  to  believe 
that  the  value  of  the  machinery  wa*  not  included. 
Held,  that  the  complaint  did  not  show  frand  or 
mlataike,  and  wa*  properly  dlamlaaed.^ 

Appeal  from  circuit  court,  Miller  county; 
W.  E.  Atkinson,  Special  Judge. 

Peter  S.  Bamseor  filed  his  complaint  in 
equity  against  John  B.  Brownell  &  Co.  to 
enjoin  tbe  sale  of  his  property  under  execu- 
tions issued  from  the  oirouit  conrt  and  a  jus- 
tice's court  of  Miller  county,  alleging  that 
said  executions  were  issued  upon  judgments 
obtained  against  him  by  said  Brownell  &  Co. 
through  fraud  and  misrepresentation:  that, 
in  the  settlement  of  a  course  of  dealings  b^ 
tween  himself  and  said  Brownell  &  Co.,  ha 
confessed  said  judgments  for  the  amounts 
therein  named,  upon  the  assurance  of  said 
Brownell  k  Co.  that  they  wero  the  just  bal- 
ances due  from  him  to  them;  but  that  he 
afterwards  learned  that  in  these  amounts  be 
was  charged  with  the  price  of  certain  ma. 
chinery  which  had  been  destroyed  by  fire 
after  he  had  delivered  it  back  to  said  Brown- 
ell &  Co.,  by  agreement,  and  for  which  he 
was  not  chargeable;  that  he  bad  been  led  to 
believe  by  Brownell  &  Co.,  who  were  in  pos- 
session of  all  tbe  accounts  and  statements  of 
said  dealings,  when  be  confessed  the  judg- 
ments, that  he  had  been  credited  with  tlie 
value  of  the  machinery,  but  which  had  not 
been  done.  He  prayed,  in  effect,  that  the 
executions  be  quashed,  and  that  he  be  al- 
lowed credit  on  the  judgments  for  the  value 
of  such  machinery,  and. for  other  relief.  Up- 
on tbe  hearing  the  court  dismissed  the  com- 
plaint for  want  of  equity.  Complainant  ap- 
peals. 

Dan  W.  Jonea  and  JS.  C.  Johnson,  for  ap- 
pellant.   Boott  <ft  Jone$,  for  appellees. 

Per  Curiam.  It  does  not  clearly  appear* 
from  allegations  of  the  pleadings  or  from  the 
evidence  that  any  fraud  was  practiced  by 
defendants,  or  any  mistake  made  by  the 
plaintiff.  Certainly  nothing  against  which 
a  court  of  equity  could  relieve.  The  decree 
of  the  chancellor  is  affirmed. 
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OlBKET  et  ai.  V.  TUBNKR. 

(Sttpreme  C'otirt  of  Arlamaas-    Oct  19, 1889.) 

AascMPSiT— Fob  Wokk  axb  Labob— Eyxdincb— 

Damaobs. 

1.  In  SB  setlon  on  a  eontract  to  paj  a  specified 
■am  tor  work,  evidence  for  defendaut  as  to  the 
TBlne  of  the  work  Is  inadmiasible. 

3.  In  an  action  for  breach  of  contract  to  em- 
ploy plaintiff  to  do  certain  work  for  a  specified 
•um,  an  instmction  that,  the  breach  being  proved, 
the  plaintiff  is  entitled  to  recover  the  sum  agreed, 
leas  the  cost  of  material  and  labor  necessary  to 
oomplete  the  contract,  unless  defendant  shows 
that  during  the  time  for  the  performance  of  such 
contract  plaintiff  was  or  mif^t  have  lieen  engaged 
in  "work  of  like  kind,  which  would  have  yielded 
him  the  same  profits,  "is  erroneous,  as  themeasure 
of  plaintiff's  oamagea  is  the  sum  a|greed  on,  less  the 
oost  of  material  and  labor,  and  what  he  gained,  or 
might  have  gained,  by  the  saving  of  his  time  not 
employed  in  completing  the  contract, 

Appeal  fKHD  dnuit  court,  Glark  county. 

C.  S.  Turner  taed  Oibney  and  Patterson 
in  a  Justice's  court  on  an  open  acoonnt  for 
•40.  and  when  the  jury  returned  a  verdict 
for  defendants  the  pliUntifiF  appealed  to  the 
drcnit  court.  At  the  trial  he  teetifled  that 
dofeudnnts  engaged  him  to  do  certain  work, 
for  which  they  were  to  pay  him  $40,  but  aub- 
sequently  they  gave  the  job  to  some  one  else. 
He  also  testifled  as  to  the  value  of  the  ma- 
terials to  be  used,  and  of  the  labor  necessary 
to  complete  the  contract.  Defendants  offered 
the  tes^mony  of  a  witness,  (Phillips,)  that 
be  had  done  the  work,  for  which  he  received 
•16.50,  which  was  a  fnlr  price  for  it.  The 
eonrt*  excluded  this  testimony,  and  defend- 
ants excepted.  At  plainti£F's  instance  the 
court  gave  an  amended  instruction  (No.  1) 
that  if  the  jury  believed  from  the  evidence 
that  defendants  employed  the  plaintift  to  do 
work  for  them  at  an  agreed  price,  and  that 
plaintiff,  without  fault  on  his  part,  was  pre- 
vented by  defendants  from  performing  the 
same,  then  {daintiff  is  entitled  to  recover  on 
the  contract,  the  basis  of  damages  being  the 
amonat  agreed  upon  less  the  cost  of  material 
to  be  used  and  the  labor  necessary  to  perform 
the  contract,  "unless  the  defendants  show  to 
the  jury  that  during  the  time  for  the  per- 
formance of  snch  contract  plaintiff  was,  or 
eoiild  have  been,  engaged  in  other  work  of 
like  kind,  which  would  liave  yielded  him  the 
same  profits."  There  was  a  judgment  for 
jdaintiff,  and  defendants  appeal. 

Murrg  A  Ktnnoorthy,  for  appellants. 
Cravjfor^  <fi  Cmirford,  tax  appellee. 

Feb  Citbuh.  The  eonrt  did  not  err  in 
axclnding  the  tratimony  of  Phillips;  but  er- 
ror was  committed  in  giving  instruction  No. 
1,  asked  by  jdaintiff.  and  amended  by  the 
court.  The  rule  in  cases  of  this  kind  is  that 
plaintiff,  if  he  prove  the  existence  of  a  con- 
tract for  a  specific  sum,  for  the  performance 
of  apecifle  work,  is  entitled  for  the  breach 
thereof  by  his  employer  to  damages  equal  to 
the  difference  between  the  cost  of  the  work 
and  the  price  to  be  paid  for  it;  the  cost  beiuig 
the  market  value  of  the  material  on  hand, 
and  the  amount  that  would  have  been  paid 
for  labor  and  material  in  completing  the  con- 


tract, and  the  value  to  htm  of  bis  own  time 

that  would  have  been  consumed'  in  complet- 
ing the  contract.  Gardenhire  v.  Smith,  39 
Ark.  280;  Brodie  v.  Watkins,  33  Ark.  546, 
The  value  of  the  time  is  what  he  gained,  or 
might  have  gained,  by  the  saving  of  his  time 
not  employed  in  completing  the  contract, 
Reverse  and  remand  for  further  proceedings. 


H0I.HB8  9t  ai.  v.  MOBOAK, 

(Swpreme  Court  of  Arkansas.    Oct.  19, 18SB.) 

Intoxicatiko  LiqcoR»— Afpbai. 

1.  When,  on  the  petition  of  oitlzens  of  a  coun^, 
an  order  has  been  granted  by  the  county  court  pnv 
hibiting  the  sale  of  liquor  within  a  certain  dis- 
trict, a  person  who  files  an  affidavit  for  an  appeal 
neany  four  months  thereafter,  and  after  the  term 
of  the  court  is  over,  does  not  thereby  make  him- 
self a  weitj  to  the  proceeding,  and  cannot  appeal. 

2.  Under  Const.  Ark.  art.  7,  %  61,  providing  that 
In  all  cases  of  allowances  made  for  or  against  a 
oounty  an  appeal  may  be  granted  at  the  Interven- 
tion of  any  oitizen,  rMident,  or  tax-payer,  an  order 
prohlbitii^  the  sale  of  liquor  Is  not  an  allowance 
for  or  against  the  county. 

Appeal  from  circuit  eonrt,  Desha  county; 
J.  A,  Williams,  Judge. 

On  January  3,  1886.  certain  citizens  of 
Desha  oounty  filed  in  the  county  court  a  pe- 
tition for  an  order  prohibiting  the  sale  of  li^ 
uor  within  three  miles  of  Bethlehem  Church, 
in  that  county.  The  order  was  ({ranted  on 
the  same  day,  and  on  April  30. 1886,  and  afU 
er  the  term  of  the  court  was  over,  B.  F, 
Morgan,  "as  a  citizen  and  tax-payer,"  filed 
an  ^davit  for  an  appeal  from  the  order. 
The  constitution  of  Arkansas  (article  7,  §  51) 
provides  that  in  all  cases  of  allowances  for  or 
against  a  county  an  appeal  may  be  granted 
at  the  intervention  of  any  citizen,  resident, 
or  tax-payer.  On  the  appeal  the  circuit  court 
dismissed  the  petition,  and  from  this  judg^ 
ment  the  petitioners  appeal. 

W.  a.  McCain,  for  appellants.  O.  H.  Hard- 
ing, for  appellee. 

Peb  Curiam.  The  judgment  of  the  coun- 
ty court  was  not  an  allowance  against  Desha 
county,  within  the  meaning  of  section  51, 
art.  7,  of  the  constitution. 

We  are  not  called  to  decide  whether  B.  F. 
Morgan  might  or  might  not  have  become  a 
party  to  the  proceeding  in  the  county  court. 
It  is  sufficient  to  say  that  he  made  no  effort 
to  avail  himself  of  the  right,  if  it  existed. 
Not  being  a  party  to  the  proceeding,  he  could 
not  appeal.  Austin  v.  Crawford  Councy,  30 
Ark.  578.  Beverse  and  remand,  with  in* 
structions  to  dismiss  the  appeal. 


I) 


WmTB  «,  Whttb, 
{SwpTtme  Court  of  Arhansaa.    Oct.  13, 1881 
Advakobmbhts— LiioTATioic  or  Actions. 
In  an  action  by  a  son  against  his  father  to  re- 
cover possession  of  certain  land  it  appeared  that 
the  father  bad  purchased  the  land,  ind  had  it  con- 
veyed to  the  son,  then  an  Infant,  declaring  at  the 
time  that  he  Intended  it  as  a  present  to  the  son. 
The  father  kept  possession  of  the  land  for  a  time, 
azoeeding  the  period  prescribed  as  a  bar  by  the 
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statute  of  limitations,  at  one  time  renting  it  ont, 
and  at  another  cnltlvatiog  it  together  with  the  son, 
alleging  as  his  reason  for  not  giving  possession  of 
the  land  to  his  son  that  the  other  children  might 
object.  It  also  appeared  that  the  father  had  de- 
clared in  the  presence  of  the  son,  and  without  ob- 
jection from  him,  that  the  son  held  the  land  as 
trustee  from  him  in  order  to  aid  him  in  defending 
the  title,  and  that  the  son  had  paid  rent  for  the 
land.  Held,  that  the  evidence  did  not  overcome 
the  presumption  that  the  land  was  intended  as  an 
advancement  to  the  son,  and  ttiat  the  statute  of 
limitations  did  not  apply,  in  view  of  (he  relation- 
Bblp  between  them. 

Appeal  from  oircalt  court,  Washington 
county;  J.  M.  Fittman,  Judge. 

Action  bj  William  J.  White  against  John 
S.  Whitp,  his  father,  to  recover  certain  lands. 
The  lands  had  been  bought  by  defendant,  who 
caused  them  to  be  conveyed  to  plaintiff,  at 
that  time  an  infant,  declaring  at  the  time 
that  he  intended  them  as  an  advancement  to 
plaintiff.  Defendant  held  possession  of  them 
for  a  period  of  time  exceeding  that  prescribed 
as  a  bar  to  recovery  by  the  statute  of  limita- 
tions, and  at  one  time  rented  them  out,  and 
at  another  cultivKted  them  with  plaintiff. 
He  assigned  as  his  reason  for  not  delivering 
possession  of  the  land  to  plaintiff  that  he  was 
afraid  it  would  create  ill  feeling  among  tlie 
other  children.  There  was  some  testimony 
to  show  that  defendant  had  claimed  in  pres- 
ence of  plaintiff,  and  without  objection  from 
him,  that  plaintiff  held  the  lands  as  trus- 
tee in  order  to  enable  defendant  to  defend 
his  title  to  them,  and  some  evidence  that 
plaintiff  had  rented  them  from  defendant. 
Judgment  was  rendered  for  defendant,  and 
plaintiff  appeals. 

L.  Gregg,  for  appellant.  J.  D.  <ft  /.  F. 
Walker,  Sam  H.  West,  and  B.  S.  Davidton, 
for  appellee. 

Ter  Cubiam.  The  presumption  of  the  law 
Is  that  the  purchase  of  the  land  in  contro- 
versy  waa  by  way  of  advancement  to  the  son. 
Robinson  t.  Robinson,  45  Ark.  481.  The 
proof  does  not  overcome  this  presumption. 
The  statute  of  limitations  does  not  aid  de- 
fendant  under  tbe  facts  of  this  case.  The 
occupancy  of  each  was  with  reference  to  pa- 
rental and  filial  duty.  1  White  &  T.  Lead. 
Cas.  £q.  pt.  1,  p.  331;  Sidmouth  t.  Sid- 
mouth,  2  Beav.  447, 

The  decree  is  reversed,  with  costs,  and  the 
cause  remanded  with  direction  to  the  Wash- 
ington circuit  court  to  enter  a  decree  giving 
pMntiff  possession  of  the  premises  sued  for. 


SANOSTEB  «.  DAI.TON. 
(Supreme  Court  of  Arkansas.    Oct  IS,  1889.) 

HHiKSAT  EVIDBKOB. 

In  a  suit  on  a  note,  testimony  as  to  payments 
made  on  itby  delendant,  as  to  which  witness  knew 
nothing  personally,  is  hearsay,  and  inadmissible. 

Appeal  from  circuit  court,  Sebastian  coun- 
ty; J.  S.  SiTTTLE,  Judge. 

William  Sangster  sued  S.  S.  Dalton  in  at- 
tachment on  a  note.  A  witness,  Dalton, 
testiiied  as  to  payments  made  on  tbe  note  by 


defendant,  of  which  the  witness  had  been 
told,  but  knew  nothing  personiilly.    Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Appellant  pro  se. 

Pes  Cubiah.  The  testimony  of  the  wit- 
ness, Dalton,  was  hearsay,  and  its  admission 
was  error  highly  prejudicial  to  tbe  plaintiff. 

Reverse  and  remand. 


WALL  e.  LooNKT  et  al. 
(Supreme  Court  of  Arkansas.    Oct  19, 1889.) 

APPEA.L — DiBMIBSAI/ — SpBCIAI,  JCTDOB. 

A  motion  to  dismiss  an  appeal  will  be  grant- 
ed when  the  record  fails  to  show  that  the  special 
judge  who  presided  at  the  trial  of  the  cause  was 
duly  elected. 

Appeal  from  circuit  court.  Green  county; 
E.  F.  Brown,  Special  Judge. 

B.  H.  Crowley,  for  appellant.  L.  L.  Mack, 
for  appellees. 

Feb  Cttbiau.  The  record  fails  to  disclose 
that  the  special  Judge  who  presided  at  the 
trial  of  this  cause  was  ever  elected  for  that 
purpose.  The  motion  to  dismiss  the  appeiil 
will  be  granted. 


Douglass  et  al.  t>.  Shabp  et  al, 
(Supreme  Court  of  Arkansas.    Oct  19, 1889.) 
Wills — CoNSTBncrioj* — Duration  of  Estate. 

Under  a  will,  giving  testator's  real  estate  to 
his  wife,  "during  her  natural  life,  and  to  dispose 
of  discretionary,  accordiug  to  her  own  free-wtU 
and  judgment,  providing  that  she  never  marries  a 
second  time,  "in  which  event  it  "shall  go  to  my 
children  now  living,  or  who  may  be  living  at  tbe 
time  of  my  wife's  death  or  marriage, "  the  widow 
takes  a  life-estate  only,  to  which  her  power  of  dis- 
posal is  limited.  Following  Patty  v.  Qoolsby,  9 
S.  W.  Rep.  aa. 

Appeal  from  circuit  court.  Drew  county; 
0.  D.  Wood,  Judge. 

Ejectment  by  A.  L.  Douglass  and  others, 
children  of  W.  A.  Douglass,  deceased,  against 
T.  M.  Sharp  and  others,  to  recover  certnin 
land.  Plaintiffs  claimed  under  the  following 
clause  of  decedent's  will:  "First.  After  aU 
my  lawful  debts  are  paid  and  discharged,  the 
residue  of  my  estate,  real  and  personal,  I  give, 
bequeath,  and  dispose  of  as  follows,  to-wit: 
To  my  beloved  wife  all  my  real  and  personal 
estate,  notes,  and  accounts,  during  her  natu- 
ral life,  and  to  dispose  of  discretionary,  accord- 
ing  to  her  own  free-will  and  judgment,  pro- 
viding that  she  never  marries  a  second  time; 
and  in  the  event  that  she  marries,  then  all 
my  property,  real  and  personal  estate,  notes, 
and  accounts,  shall  go  to  my  children  now 
living,  or  who  may  be  living  at  the  time  of 
my  wife's  death  or  marriage."  Testator's 
wife,  while  sole,  sold  said  land  to  defendant 
Sharp,  through  whom  the  other  defendants 
claim,  and  subsequently  died.  The  court 
found  that  the  will  vested  tbe  land  in  testa- 
tor's wife  in  fee-simple.  From  this  judg- 
ment plaintiffs  appeal. 

Wells  A  Williamson,  tor  appellants.  Haf 
rison  <£  Harrison,  for  appellees. 
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Per  Cuktam.  The  will  gave  to  the  widow 
*  life-estate  only,  and  the  power  of  disposal 
Tested  in  her  was  limited  to  her  life-estate  in 
the  land,  aa  decided  by  thL<i  court  in  Patty  v. 

Qoolsby,  51  Ark .  9  8.  W.  Rep.  846.    Bee 

also  Giles  ▼.  Little.  104  U.  8.  291. 

Bererse  and  remand. 


King  v.  Gonmevet,  Sheriff. 

(Supreme  Court  of  ATkanaas.    Oot.  19, 188B.) 

BsFLxynr — ^DiaoBipnoif  o»  Pbopibtt — VASXASon. 

1.  Where  an  affidavit  tor  the  replevin  of  a 
mare  deecrlbea  her  as  a  biased-faced,  oream-ool- 
ared  mare  eight  or  nine  years  old,  desoribed  in  a 
mortgage  of  record  to  plaintiff  as  a  oream-colored 
maie  seven  years  old,  the  variance  is  immsteriaL 

8.  Even  if  such  a  variance  were  materiaL  it  can 
be  availed  of  on  the  trial  only,  and  not  by  demur- 
rer to  the  complaint,  or  by  motion  to  quash  the  or- 
der of  delivery. 

Appeal  from  circatt  court,  Lafayette  conn- 
fy;  C.  £.  MiTCHEi.1.,  Judge. 

Beplevin  by  D.  L.  King,  mortgage  trustee 
for  J.  M.  "Witt,  against  W.  L.  Connevey,  sher- 
iff, for  the  recovery  of  a  mare.  Plaintiff  filed 
an  atSdavit  before  a  justice  of  the  peace 
against  defendant  for  the  delivery  of  a  blazed- 
faced,  cream-colored  roareeightor  nine  years 
old,  described  in  a  mortgage  of  record  from 
James  M.  King  to  J.  M.  Witt  aa  being  a 
cream-colored  mare  seven  years  old.  The 
order  was  issued,  and  upon  bond  being  fur- 
nished  the  constable  took  the  mare  from  de- 
fendant's  possession  and  delivered  her  to 
plaiotiff.  Defendant's  demurrer  to  theaflB- 
davit  was  snstained,  and  upon  appeal  to  the 
dTcoit  court  the  decision  was  affirmed,  where- 
upon plaintiff  filed  an  amended  affidavit.  Up- 
on drfendant's  motion,  the  order  of  delivery 
was  qaasbed  because  It  did  not  describe  the 
horse  mentioned  in  the  affidavit.  Plaintiff 
appeals. 

2>.  i.  King,  pro  te.  W.  P.  Parki,  for  ap- 
pellee. 

Per  Cttriam.  It  was  error  to  quash  the 
order  of  delivery  on  demurrer  to  the  com- 
plaint. The  complaint  stated  a  good  cause 
of  action,  and  the  demurrer  should  have  been 
overruled.  If  there  was  a  fatal  variance  be- 
tween the  description  of  the  horse  in  the 
mortgage  and  the  one  taken  under  the  order 
of  delivery,  it  was  a  matter  to  be  availed  of 
at  the  trial.  The  variance  between  the  two 
as  set  forth  was  immaterial  in  any  event. 

Beversed  and  remanded  for  further  pro- 
ceedings. 


Bbown  V,  St.  Louis,  I.  M.  &  S.  Bt.  Co. 

(Supreme  Court  q/  Arkansas.    Oct.  12, 1889.) 

NaoLiexNCB— Tbespassxr  oh  Railkoi.d  Tiuok  — 

Pl^HADINO — iNSTBUOnOHB— EUBMLXBS  GbBOB. 

1.  Where  the  jury  find  for  defendant,  a  refusal 
to  instract  that  they  might  return  a  verdict  for 
punitive  damages  is  not  prejudicial  error. 

2.  In  an  action  for  killing  plaintilTB  son,  the 
complaint  alleged  that  deceased  was  thrown  from 
a  freiebt  train,  by  defendant's  servants,  and  sus- 
tainedinjurles  from  which  he  died.  It  appeared 
that  deceased  fell  upon  the  track  and  was  struck 


tnr  a  passenger  train.  The  court  refused  to  charge 
that  the  jury  should  find  for  plaintiff  if  they  be- 
lieved that  defendant's  agents  in  charge  of  such 
passenger  train,  by  reasonable  care  and  watchful- 
ness, might  have  discovered  the  perilous  position 
of  deceased  in  time  to  avoid  the  accident,  although 
he  were  a  trespasser.  Held,  that  such  refusal  is 
proper,  as  a  railroad  oompany  is  not  liable  to  a 
trespasser  for  its  agents'  negllgenoe  in  falling  to 
discover  him,  and  as  the  instruction  was  not  re- 
sponsive to  the  cause  of  action  stated  in  the  oom- 
plidnt. 

8.  0poD  the  oanas  of  action  made  by  such  com- 
plaint, the  plaintifl  must  prove  that  deceased  was 
thrown  from  defendant's  train ;  and  there  can  be 
no  recovery  for  his  having  been  run  over  by  an- 
other train,  without  an  amendment  stating  that  as 
a  cause  of  action. 

i.  An  objection  to  the  prejndioe  of  a  Juror  is 
too  late  after  verdict,  where  the  party  has  niiled  to 
examine  him  on  the  voir  dire,  and  was  not  misled 
or  deceived  in  reference  thereto. 

6.  Newly-discovered  evidence  is  no  ground  for 
a  new  trial  where  it  is  cumulative  only. 

Appeal  from  circuit  court,  Clark  county; 
B.  D.  Hearn,  Judge. 

Action  by  Maria  Brown  against  the  St. 
Louis,  Iron  Mountain  &  Southern  Bailway 
Company,  for  damages  caused  by  the  death 
of  her  minor  son.  The  complaint  alleges 
that  William  C.  Brown  whs  on  one  of  defend- 
ant's freight  trains  as  a  passenger,  and  was 
assaulted  and  thrown  therefrom  by  bral(e- 
men  in  the  service  of  defendant,  and  in  con- 
sequence he  died  a  few  hours  later.  The  tes- 
timony upon  this  point  was  conflicting;  but 
it  appeared  from  the  evidence  that  deceased, 
shortly  after  the  time  when  it  was  alleged 
that  be  was  thrown  from  the  freight,  was  ly- 
ing along-side  defendant's  track,  and  was 
struck  by  a  passenger  train  which  the  engi- 
neer was  unable  tostop  after  he  discovered  de- 
ceased. The  court  refused  to  instruct  the  ju- 
ry that,  if  tliey  found  that  the  alleged  assault 
upon  the  deceased  was  malicious,  they  might 
allow  punitive  damages  in  addition  to  those 
actually  sustained.  The  court  also  refused 
plaintiff's  third  prayer  for  instructions,  to  the 
effect  that  the  jury  should  find  for  the  plain- 
tiff if  they  believed  defendant's  agents  in 
charge  of  the  passenger  train,  by  reasonable 
care  and  watchfulness,  might  have  discovered 
deceased's  perilous  position  on  the  track,  al- 
though he  were  a  trespasser.  There  was  a 
verdict  for  defendant,  and  plaintiff  moved 
for  a  new  trial  on  the  ground  of  prejudice  on 
the  part  of  one  of  the  jurors,  and  of  newly- 
discovered  evidence.  The  motion  was  over- 
ruled, and  plaintiff  appeals.  The  supreme 
court  held  in  Bailway  Co.  v.  Monday,  4  8. 
W.  Rep.  782,  that  the  liability  of  a  railroad 
company  to  a  trespasser  on  its  track  must  be 
measured  by  the  conduct  of  its  employes  after 
they  become  aware  of  his  presence  there,  and 
not  by  their  negligence  in  failing  to  discover 
him;  for  as  to  such  negligence  the  contribu- 
tory negligence  of  the  trespasser  will  defeat 
a  recovery. 

8.  W.  WilUamf  and  Murry  <fr  Kinswor- 
thy,  for  appellant.  Dodge  A  Johnson,  for 
appellee. 

Per  Curiam.  1.  Maria  Brown,  the  plain- 
tiff, was  not  prejudiced  by  the  court's  refus- 
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al  to  instrnet  the  jury  that  thejr  might  return 
a  verdict  for  punitive  d<iniages,  Ix-cause  by 
their  finding  she  was  entitled  to  nothing. 

2.  The  plaintiff's  third  prayer  for  instruo- 
tion  was  inconsistent  with  the  niling  in 
Railway  Co.  v.  Monday.  49  Ark,  257,  4  S.  W, 
"Rep.  782.  MoreoYflTt  it  was  not  responsive 
to  the  cause  of  action  stated  in  the  complaint. 

8.  Upon  the  enasa  of  action  made  by  the 
complaint  it  was  necessary  for  the  plaintifl  to 
prove  that  the  deceased  was  knocked  or 
thrown  from  the  defeuiant's  train,  beforeshe 
could  recover,  and,  witbont  an  amendment 
to  the  complaint  showing  a  cause  of  action 
for  negiigenee  1^  being  ran  OTer  by  another 
train,  (if  suob  amendment  was  permissible,) 
there  conid  be  no  recovery  for  that  canse. 
There  whs  no  error  la  InstrucUng  Che  juiy  to 
that  effect. 

4.  The  objection  to  the  prejudice  of  the  Ju- 
ror camH  too  late  after  verdict,  inasmuch  as 
the  plai  ntifl  had  sot  availed  herself  of  the  op- 
portunity to  examine  him  on  the  voir  dire, 
and  was  not  mialad  or  deceived  in  reference 
ttiereto, 

5.  The  newly-<lisoovered  evidanoe  was  cu- 
mulative on^.    A£9rmed. 


Oakt  «.  DcoKKs  tt  mm. 
(Supreme  Court  erf  Arkcmsa*.    Oct  19,  nSB.* 

Acnoin  as  Boiros  fob  Costs — Pliasiho — Bri- 
DBirai — tNmtvcnoire. 

1.  In  an  action  on  a  «oat-T>ond  ezaeuted  by  fle- 
fendant  and  otheia  in  aiiatlier  eauae.  the  aeoond 
paragra/fb  at  defendant's  answer  admittad  tb«  ez- 
ecntlon  of  the  bond,  but  alleged  that  defendant 
had  no  knowledge  ortnfonnation  Bnfflcient  to  form 
a  belief  as  to  wtaeAhor  any  costa  had  bean  adindged 
to  plainttils.  The  third  paragraph  alto^d  that 
defendant  had  no  knowledge  or  Infonnatioa  suffl- 
oient  to  form  a  belief  as  to  whether  the  costs 
daimed  to  be  pirid  br  plaintiSs  were  the  fees  an- 
tlwfixad  by  law,  aod  as  to  whether  the  same  or 
any  part  thereof  had  been  paid  by  tbem.  The 
fonrtn  paragraph  alleged  that  the  court  which 
tried  the  former  cause  had  no  jurisdiction  thereof, 
and  no  antboii^  to  order  the  aaeoation  of  the 
bond.  H«2<i,  Uuktthesaeondandthirdpacafnaphs 
presented  good  defenses,  but  that  tlie  foaith  was 
demurrable. 

S.  In  saoh  case,  the  readttloD  of  the  prior 
Jndsment,  the  appeal  therefrom,  aod  Ita  revmal 
by  the  supreme  oourt,  and  the  taxation  of  eostsby 
the  olerk,  are  provable  by  the  record  only,  where 
tt  is  not  shown  that  it  has  been  destroyed. 

8.  It  was  amr  to  ref  nae  to  histniatthatTilidii- 
tlfls  must  siiow,  by  a  preponderanoe  of  evidaBBeL 
that  the  costs  olaimed  by  them  were  incurred,  and 
adjudged  to  them  by  a  court  having  Jurisdiction 
of  the  snbjeot-Biatter  in  the  aotion  in  which  such 
eosta  were  inouned  aad  adjudged. 

4.  A  ra^uast  to  instnict  that  plaintiffs  must 
show,  by  a  preponderanoe  of  testimony,  that  the 
bond  waa  executed  by  the  defendant  m  manner 
and  form  as  oharged  ia  tbe  eomplalat;  that  the 
court  had  jorisdiotion  of  tbe  aubjeot-matter  of  the 
action;  and  that  the  coats  paid  by  plain tilfs  were 
costs  allowed  bylaw  for  suoh  services  as  were 
rendered,  —  was  properly  refused,  as  the  term 
"oosts"  lias  a  known  technical  meaning,  of  ex- 
penses pending  the  suit  as  allowed  by  the  court, 
and  tbe  supreme  court,  having  jurisdiction,  had  a 
right  to  adjudge  costa. 

Appeal  from  circuit  court,  Carroll  county; 
J.  M.  FiTTMAN,  Judge. 
Action  by  J.  0.  Ducker  and  wife  against 


J.  W.  Cary  on  a  bond  alleged  to  have  been 
executed  by  him  and  others  in  another  cause, 
as  foltowa:  "We  undertake  ttiat  the  plain- 
tiffs A.  Merda  and  J.  VV.  Petty  shall  pay  to 
tiie  defendants  J.  O.  and  Daisy  I.  Ducker, 
and  to  the  officers  of  the  court,  all  costs  that 
may  accrue  to  them  in  this  action,  either  in 
the  Carrol  circuit  court,  western  district,  or 
in  any  other  court  to  which  it  may  be  carried. 
[Signed]  QRimP  A  Watkins.  J,  W.  Gary. 
il,  H.  iOTSBB. "  The  first  paragraph  of  de- 
fendant's answer  denies  the  execution  of  said 
bond  as  set  forth.  The  second,  admits  the 
execution  of  said  bond,  but  alleges  that  de> 
fendant  has  no  knowledge  or  sufficient  in- 
formation to  form  a  belief  as  to  whether  any 
oosts  have  been  adjudged  to  plaintiffs.  Tbe 
third  paragniph  alleges  that  defendant  has 
no  knowledge  or  sufflclent  information  to 
form  a  belief  as  to  whether  the  costs  claimed 
to  be  pakl  by  pialntifh  nre  tbe  fees  author- 
ized by  law,  and  aa  to  whether  the  sam* 
or  any  part  thereof  had  been  paid  by  plain- 
tlfflik  Tbe  fourtli  paragraph  alleges  that 
plaintiffls  ouKht  not  to  maintain  this  action, 
because  the  court  which  tried  said  cause  had 
no  Jurisdiction  thereof,  and  no  authority  to 
Older  said  bond  to  be  executed ;  and  that  tho 
action  of  said  court  in  maintaining  such  suit 
and  making  and  approving  said  bond  was 
Toid.  Tfaeoourt  sustained  a demotrer  to  th» 
second,  third,  and  fourth  paragraplis,  and 
tiw  case  was  siibmitted  to  the  juiy  on  tbe 
first  paragraph  of  defimdsnt'a  answer.  Over 
defendant's  objections,  tbe  court  admitted  J. 
O.  Diicker'a  testimony  (hat  tin  case  was 
Med  In  the  Wnsfaington  cireuit  court,  and 
judgment  reoorered  iiy  plaintiffs,  but  tliak 
the  same  was  zeversed  by  tlw  supreme  oourt» 
(Petty  v.  Dudcer,  11 S.  W.  Bep.  2;i  and  thai 
the  olerk  in  making  out  the  costs  took  tbem 
from  the  statement  of  the  notary  before 
whom  tlM  depositions  were  taken,  and  that 
they  amounted  to  9230  or  $231  and  some 
cents.  Defendant  asked  the  court  toinstruct 
tbe  Jury:  "No,  1.  Tbe  oourt  instructs  the 
jury  th«t  before  the  plainttflB  can  recover  on 
tiie  t»ond  in  this  action  in  any  amount,  it 
derolTes  on  them  to  show  by  a  preponder- 
ance of  tbe  evidence  that  the  costs  olaJmed 
by  them  were  incurred  and  adjudged  tothem 
l^  a  court  having  Jurisdiction  of  the  subject- 
matter  in  the  action  in  which  such  costs  were 
adjndged  and  incurred.  No.  2.  Tbe  court 
instructs  tbe  jury  tiiat  tt  devolvee  on  tite 
[daintifib  to  show,  by  a  preponderanoe  of  tiie 
testimony,  that  the  bond  was  executed  by  the 
defendant  in  mannerand  form  as  charged  by 
the  plaintiffs  in  their  complaint;  and  that  the 
court  had  jurisdiction  of  the  subject-matter 
of  the  action;  aad  tliat  the  costs  paid  by  the 
plaintiffs  were  costa  allowed  by  law  for  such 
serrioes  as  were  rendered."  The  oourt  re- 
fused to  give  the  instruction,  and  defendant 
excepted,  Yerdlct,  and  judgment  thereon, 
for  plaintiffs.  The  oourt  denied  a  motion 
for  a  new  trial,  and  defendant  appeals. 

Chimp  <fr  Watkina  and  W.  8.  McCain,  for 
appellant. 
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Sandeu,  J.  The  fourth  ground  of  appel< 
lant's  motion  for  new  trial  ciiallenged  the 
eorrectnesa  of  the  decision  of  the  coart  in  sus- 
taining plaintiff's  deinnrrer  to  the  second, 
third,  and  fourth  paragraphs  of  his  answer. 
B«ith  the  second  and  thini  {)ara<;raplis  pre- 
sented good  defenses.  The  demurrer  was 
properly  sastained  to  tbe  fourth  paragraph. 

Tlie  fifth  assignment  of  «-ror  is  the  admis- 
sion of  the  testimony  of  J.  O.  Dnclcer  as  to 
tbe  rendition  of  Jmlgment  in  the  Wasliington 
circ'iit  iioart,  the  appeal  by  appellees  to  tbe 
supreme  court,  the  reversal  of  said  cause  in 
the  supreme  eourt,  tbe  taxation  of  costs  by 
the  clerk,  etc.  All  of  this  was  ptovable  only 
by  the  record,  unless  it  bad  Iteen  destroyed. 
There  was  no  claim  of  that  kind  here. 

The  sixth  assignment  of  error  is  the  refusal 
to  give  instructions  numbered  1  and  2,  asked 
by  appellant.  There  was  no  error  in  refusing 
instruction  No. '2;  bnt  instruction  No,  1  cor- 
rectly stated  the  law,  and  should  have  been 
given.  Tbe  term  "costs"  has  a  known  tech- 
nical meaning,  as  well  understood  by  law- 
yers as  the  word  "suit"  or  "prosecution." 
The  expression  does  not  mean  all  theexpenses 
Incurred;  but  it  means  expenses  pending  Uie 
suit,  as  allowed  or  taxed  by  the  couit.  Nor- 
wich v.  Hyde,  7  Conn.  533. 

A  court  without  jurisdiction  of  tbe  sub- 
ject-matter of  an  action  cannot  "allow  or 
tax*  costs  incidental  to  sueh  proceedings. 
Tbe  supreme  court  had  jurisdiction  to  bear 
and  determine  the  cause  on  appeal,  and  costs 
incurred  there  are  legally  taxable.  Higii- 
tower  y.  Handlin,  27  Ark.  2U.  Beverse  and 
Kioand. 


Ebkbuhs  o.  BjKirrsoHER  YEnBiN. 

(Supreme  Court  of  Texas.    I>ec.  IS,  1888.)' 

Vaimoa  ajtd  Visnia — Homkstsad— Bond  roa 
I>>ai>. 

I.  The  right  of  a  vendee  in  possession  of  land 
mder  a  eontraot  of  sale,  to  reeover  tbe  value  of  bis 
Im^nvementa  ap<»  a  resciaslon  of  the  eon  tract  by 
the  vendor,  rests  upon  principles  of  equity,  and  not 
on  provisions  relating  to  claims  for  improvements 
tn  the  Texas  statutes  regulating  trespass  to  try 

tttlOL 

a.  'Wbereavendeennderoontiaetfif  sale  made 
by  a  husband  takes  possession  of  a  part  of  a  tract 
of  land,  another  part  of  whlQh  la  occupied  as  home- 
stead oj  himself  and  wife,  and  makes  improve- 
ments tbereon  with  the  knowledge  and  consent  of 
the  wife,  her  conduct  is  proper  to  be  oonaidered  as 
showing  the  good  faith  of  the  vendee  in  m^ng 
•neb  improvements. 

&  A  bond  executed  by  a  Inisbaiid  to  eonvey  at 
a  foture  time  tbe  homestead  of  himself  and  wife  Is 
not  void;  and,  should  bis  wife  refuse  to  join  him 
in  such  conveyance,  the  vendee  may  recover  for 
siKdi  breach  cf  the  condition  of  the  bond  the  amovnt 
be  liaa  In  good  Ibith  eiqiended  nndec  the  contzaot 
of  sale. 

Commissioners'  decision.  Error  from  dis- 
trict court,  Tarrant  county;  B.  E.  Beokhah, 
Judge. 

A.  M.  Carter,  for  plaiotifT  \ji  vnot.  Hog- 
tett  &  0reea,  tot  defendant  in  error. 


*PabUcation  delayed  by  failure  to  receive  copy. 


AcKBS,  P.  J.  Plaintiff  in  error,  Barbette 
Eberling,  and  her  deceased  husband,  Herman 
Eberling,  owned  a  homestead  consisting  of 
lots  9,  10,  11,  and  12,  in  the  "Gin-House" 
'block  tn  Heirstfelld's  addition  to  the  city  of 
Fort  Worth.  On  tJie25tb  of  February,  1882, 
tbe  husband  entered  into  a  contract  of  sals 
with  defendant  in  error,  the  Deutscher  Yer- 
eln,  fur  the  north  half  of  these  lots,  and  exe- 
cuted and  delivered  bia  individual  bond  for 
title;  and  the  Dentscber  Ver^n  executed  and 
delivered  to  him  Its  promissoty  note  for  $3u0, 
to  become  due  at  three  years  from  ti>at  date. 
The  I>eutscher  Yerein  took  possession  of  ths 
pn^rty  u  nder  the  bond  for  title,  and  erected 
ralnabla  improvements  thereon.  On  March 
10,  1885,  Herman  Elierling,  joined  by  plain- 
tiff in  error,  then  bis  wife,  brought  this  suit 
to  rescind  tbe  contract  of  sale,  and  to  recover 
possession  of  tbe  property.  Theyalleged  that 
tbe  property  was  part  of  their  liomeetead, 
tendered  tl>e  note  given  by  defendant  in  error, 
and  prayed  that  the  bond  fur  title  executed  by 
Herman  Eberling  be  canceled,  and  for  rents. 
Defendant  answered,  setting  up  the  contract 
of  sale  and  pun-base  made  with  the  husband; 
denied  that  tbe  property  was  Itomestead; 
ploruled  tender  of  performance,  and  improve- 
ments of  tbe  value  ti.  94,000,  made  in  good 
faith,  with  the  knowledge  and  consent  of 
both  Eberling  and  his  wife.  On  June  80, 
1886,  ths  case  was  tried  by  s  jury,  and  in 
responss  to  special  tssnes  submitted  in  the 
charge  of  the  court  the  firilowing  verdict  was 
retnrned;  "We,  the  jury,  find  for  plaintiffs 
tbe  lots  in  controversy;  and  further  find  the 
present  value  of  ssid  imivovements  to  l>e 
$3,250,  and  tltat  said  improvements  were 
made  with  the  knowledge  and  consent  of 
plaintiffs;  and  ttist  said  property  was  occu- 
pied by  platntiffa  as  a  liomestead.  That  de- 
fendant did  not  have  actual  notice  tltat  said 
property  was  (dalmed  as  s  homestead  by  piain- 
tifb.  We  find  total  rental  ralne  of  said  lots 
from  20th  day  of  March,  1885,  to  Jnno  80, 
1886,  9120."  On  this  Terdict  jndgment  was 
rendered  in  favor  of  £S>erUng  and  wife  for 
tbe  lots,  and  writ  of  possession  awarded,  and 
canceling  the  purchase-mottey  note  given  to 
H.  Eberling,  in  favor  of  defendant  in  error 
against  Herman  Eberling  for  93,130,  and 
awarding  execution  therefor.  Herman  Eb- 
erling filed  a  motion  in  arrest,  and  to  reform 
the  judgment,  which  was  overruled.  After 
the  judgment,  Herman  Eberling  died,  and 
letters  of  administration  upon  his  estate  were 
issued  to  bis  widow,  the  plaintiff  in  error,  and 
she  brings  the  case  to  this  court. 

Tbe  only  assignment  of  error  is:  "The 
court  erred  in  rendering  judgment  on  tbe 
T^dict  of  tbe  jury  that  the  defendant  recover 
of  H.  Eberling  the  value  of  tbe  improvs- 
ments  placed  on  the  property  in  suit — Pint^ 
because  there  was  no  issue  submitted  to  ths 
jury  that  would  entitle  defendant  to  such 
jadgment;  aeaond,  becanae  tbe  facts  found 
by  the  jury  did  not  authorize  sach  a  judg- 
ment; tJiird,  Iwcause  no  pleading  in  tlie  case 
entitled  tiie  defendant  to  aacb  a  judgment." 
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Plaintiff  in  error  contends  that  the  provisions 
of  our  statutes  relating  to  claims  for  improve- 
ments in  good  faith  made  in  actions  of  tres- 
pass to  try  title  apply  to  this  case,  and  that 
to  entitle  defendant  in  error  to  recover  the' 
value  of  improvements  the  pleadings,  ver- 
dict, and  judgment  should  have  conformed 
to  the  requirement  of  those  statutes.  The 
only  authority  cited  in  support  of  the  conten- 
tion is  tlie  articles  of  the  statutes  relating  to 
claims  for  improvements  in  actions  of  tres- 
pass to  try  title.  We  cannot  accede  to  the 
proposition  here  insisted  upon.  This  is  an 
action  to  rescind  an  executory  contract  for 
the  sale  of  land,  after  the  vendee  Iiad  gone 
Into  possession  and  made  valuable  improve- 
ments. In  cases  of  this  character  we  think 
it  is  settled  that  the  right  of  the  vendee  tore- 
cover  the  value  of  improvements  is  not  de- 
pendent on  the  statutes  regulating  the  action 
of  trespass  tu  try  title,  but  on  the  principles 
of  equity.    Patrick  v.  Roach,  21  Tex.  256. 

It  is  contended  that  there  was  no  good 
faith  on  the  part  of  defendant  in  error  in 
making  the  improvements,  because  the  prop- 
erty was  homestead,  and  it  went  into  posses- 
sion and  erected  the  improvements  under  a 
bond  for  title  executed  by  the  husband  alone. 
We  do  not  think  it  would  follow  as  a  neces- 
sary conclusion  from  these  facts  that  defend- 
ant in  error  did  not  act  in  good  faith  in  mak- 
ing the  improvements.  While  the  jury  found 
that  the  property  was  part  of  the  homestead, 
they  also  found  that  defendant  in  error  had 
no  actual  notice  that  the  property  was  claimed 
as  homestead,  and  that  the  improvements 
were  made  with  the  knowledge  and  conseut 
of  Eberling  and  plaintifT  in  error.  The  fact 
that  the  husband  and  wife  occupipd  as  a 
homestead  a  part  of  a  block  of  land  100  feet 
square,  while  the  defendant  in  error,  under 
an  executory  contract  of  purchase  made  with 
the  husband,  took  possession  and  made  valu- 
able improvements  upon  another  part  of  the 
same  block,  with  the  knowledge  and  consent 
of  the  wife,  was  a  very  potent  circumstance 
tending  to  support  the  belief  on  the  part  of 
defendant  in  error  that  when  the  time  for 
performance  came  the  wife  would  join  the 
husband  in  conveying  the  land  in  compliance 
with  the  conditions  of  the  bond.  The  wife 
would  not  be  estopped  by  such  conduct,  but 
it  is  proper  to  be  considered  in  determining 
the  question  of  good  faith  upon  the  part  of 
the  vendee. 

A  bond  executed  by  the  husband  to  convey 
thehomestead  of  himself  and  wife  at  a  future 
day  is  not  void.  Such  bond  could  not  bind 
the  wife,  if  executed  by  her;  and  her  signa- 
ture would  add  nothing  to  its  strength.  If 
the  wife  should  join  the  husband  in  the  exe- 
cution of  the  deed,  the  conditions  of  the  bond 
would  be  complied  with,  and  the  obligee  in 
such  a  bond  might  confidently  expect  that 
the  wife  would  do  so.  If  the  homestead 
should  be  abandoned,  or  the  wife  should  die 
after  the  execution  of  the  bond  by  the  hus- 
band, specific  performance  of  the  contract 
could    be   enforced    against    the   husband. 


Brewer  v.  Wall,  23  Tex.  589;  Cross  v.  Everts. 
28  Tex.  634.  These  authorities  were  ap- 
proved and  followed  by  this  court  in  the  case 
of  Gofl  v.  Jones,  70  Tex.  672,  8  8.  W.  Rep. 
525.  If  the  wife  should  refuse  to  join  the 
husband  in  executing  the  title  as  required  by 
the  conditions  of  his  bond,  and  the  husband 
and  wife  continued  to  occupy  the  property  as 
their  homestead,  there  would  necessarily  be  a 
breach  of  the  conditions  of  the  bond,  for 
which  the  vendee  would  be  entitled  to  re- 
cover against  the  husband  the  amount  ex- 
pended by  him  in  good  faith  under  the  con- 
tract of  sale.  Brewer  v.  Wall,  supra;  Kemp- 
ner  v.  Ueidenbeimer,  65  Tex.  ^7;  QoR  v. 
Jones,  supra.  We  are  of  opinion  that  the 
judgment  of  the  court  below  is  correct,  and 
should  be  afiSrmed. 

Feb,  Cubiak.    Adopted. 


MoAmellt  «.  Wabd  et  al. 
{Supreme  Court  of  Texas.    Dec  18, 1888.)> 

SSBVIOI  O*  PBOOBSB— WiJTXS. 

Under  Gen.  Laws  Tex.  1886,  art  1847a,  pro- 
viding that  the  acceptance  of  service  and  waiver 
of  process  shall  not  in  any  action  be  authorized  by 
an  Instrument  sued  on  or  executed  prior  to  the  In- 
stitution of  such  suit,  nor  shall  it  be  mads  until 
after  suit  brongrht,  defendants'  acceptance  of  serv- 
ice and  waiver  of  process  indorsed  on  the  petition 
in  the  suit  araiast  nim,  before  it  was  filed,  will  not 
support  a  judgment  by  default. 

Commissioners'  decision.  Error  from  dis- 
trict court,  San  Saba  county;  A.  W.  Mocs- 
suND,  Judge.' 

Burleson  <t  Harris,  for  plaintiff  in  error. 
Fisher  <&  Townes,  for  defendants  in  error. 

ACKSR,  P.  J.  On  the  27tb  of  April,  1886, 
appellant  signed  a  written  acceptance  of 
service  and  waiver  of  issuance  and  service  of 
process,  indoraed  upon  a  petition,  which  had 
been  prepared  to  be  tiled  in  a  suit  against 
him  by  appellees  on  two  promissory  notes. 
On  the  next  day,  April  28th,  1886,  tlie  peti- 
tion was  filed,  and  the  CHse  entered  upon  the 
docket.  On  May  10,  1886,  appellant  moved 
to  quash  the  acceptance  and  waiver  of  service 
upon  the  ground  that  it  was  made  before  the 
suit  was  filed,  the  motion  stating  that  the 
appearance  was  for  the  purpose  of  the  motion 
only.  The  motion  was  overruled.  On  May 
14,  1886,  judgment  by  default  was  rendered 
against  appellant,  and  on  the  same  day  he 
filed  a  motion  to  set  aside  the  judgment,  be- 
cause "there  was  no  such  service,  acceptance, 
or  waiver  thereof,  as  authorized  the  court  to 
render  the  judgment."  The  motion  was 
overruled,  and  the  case  is  brought  here  by 
writ  of  error. 

The  nineteenth  legislature  enacted  the  fol- 
lowing amendment  to  the  Revised  Statutes: 
"Art  1347a.  The  acceptance  of  service  and 
waiver  of  process  provided  for  in  article  1240, 
and  the  entry  ^f  appearance  in  open  court, 
as  provided  for  in  article  1241,  for  the  oon- 
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frsaion  of  judgitipnt,  as  provided  for  In  arti- 
cle 1347,  almll  not  in  any  action  be  authorized 
by  the  con  tract  or  Instrument  of  writing  sued 
on,  or  any  other  instrument  executed  prior 
to  the  institution  of  such  suit;  nor  shall  such 
acceptance  or  waiver  of  service  be  made  un- 
til after  suit  brought."  Oen.  Laws  1885, 
p.  83.  We<think  this  statute.  In  its  applicar 
tion  to  this  case,  admits  of  but  one  construc- 
tion, and  that  is  that  acceptance  of  service, 
and  waiver  of  issuance,  and  service  of  pro- 
cess, made  prior  to  the  Institution  of  the  suit, 
will  not  support  a  judgment  by  default.  It 
is  contended  by  appellees  that  the  legislature 
never  intended  this  law  to  apply  in  cases  like 
this,  but  that  the  purpose  of  the  legislature 
was  to  prevent  creditors  from  obtaining  un- 
due advantage  over  debtors.  In  reply  to  this 
we  deem  it  sufficient  to  say  that  it  is  beyond 
our  power  to  exempt  from  the  operation  and 
effect  of  a  general  law  any  case  that  dearly 
comes  within  both  the  spirit  and  the  letter  of 
the  law. 

We  think  the  court  erred  in  refusing  to  set 
aside  the  Judgment,  for  which  it  sboold  be 
reversed,  and  the  cause  remanded. 

Fbb  CuBLUf.    Adopted. 


JOBNBOR  «t  aZ.  «.  SCHUMAOHEB  <(  oL 

{Supreme  Court  of  Texas.    Dea  18, 1888.)> 

Tkisfam  to  Tbt  Title— IxFBOTinniNTS — ^Tmasts 
IK  CoMiio:?— L1MIT1.TION8. 

1.  In  trespass  to  try  title,  a  verdict  fflving  to 
each  defendant  the  same  amount  for  unprov»- 
menta  made  Is  unwarranted,  where  a  certain  wlt- 
neaa  testifies  that  the  Improvements  of  the  respec- 
tive defendants  ware  or  different  value,  and  the 
oonrt  finds  that  defendants  proved  the  value  as 
8tat«d  to  raoh  witness. 

2.  lltonghplalntUt  and  another  owned  the  land 
as  tenants  in  common,  and  platntiffs  coverture  pre- 
vented the  statute  of  limitations  from  running 
against  her,  yet,  if  the  facts  and  character  of  de- 
fendants' possession  are  suoh  as  will  amount  to  a 
bar  against  her  co-tenant,  plaintiff  la  protected  to 
the  extent  of  her  own  interest  only,  and  cannot  re- 
cover the  interest  of  such  oo- tenant  not  suing. 

a.  Plaintiff's  subsequent  acquisition  of  her  co- 
tenant's  title  wUl  not  interrupt  the  running  of  the 
statute  of  limitations  against  the  same,  notwith- 
standing her  coverture. 

4.  Upon  disclaimer  by  a  defendant  who  was 
Bot  in  possession  at  the  commencement  of  the  ac- 
tion, judgment  should  be  for  platntUt  for  the  land, 
and  for  such  defendant  for  costs. 

Commissioners'  decision.  Appeal  from  dis- 
trict court.  San  Saba  county;  A.  W.  MoxTii- 
KUJXi},  Judge. 

Trespass  to  try  title  by  Marie  Schumacher 
and  huslwnd  against  J.  O.  Jolinson,  D.  N. 
Farrisber.  and  W.  C.  Hartley,  for  survey  No. 
Ill,  in  district  10,  San  Saba  county.  Plain- 
tiffs brought  another  action  against  the  same 
girties,  and  also  A.  McGiU,  J,  W.  Williams, 
ick  Callan,  and  Katy  Williams,  for  section 
No.  110  in  the  same  district.  Mrs.  Schu- 
macher claimed  the  land  as  her  separate  prop- 
erty. The  suits  were  consolidated.  Defend- 
ants, except   Hartlc^y  and  Katy  WiUiams, 
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pleaded.  "Not  guilty,"  liroilatton  of  three, 
five,  and  ten  years,  and  improvements  in  good 
faith.  Katy  Williams  disclaimed.  The  feme 
plaintiff,  in  reply  to  pleas  of  limitation,  set 
up  her  coverture.  Mrs.  Schumacher  de- 
raigned  title  as  follows:  The  two  surveys, 
IIU  and  111,  containing  320  acres  each,  were 
patented  to  the  heirs  of  Friedrich  Nelier,  de- 
ceased. John  O.  Neber  and  Marie  Schu- 
macher, nee  Neher,  were  bis  children  and 
only  heirs.  Mrs.  Schumacher  offered  two 
deeds  from  her  brother,  John  Neher,  convey- 
ing to  her  his  undivided  one-half  of  the  two 
surveys,  consideration,  love  and  affection, 
one  dated  March  8,  18U4,  and  the  other  Feb- 
ruary 1^,  1884.  The  /eme  plaintiff's  cover- 
ture was  proved  as  alleged.  Neher  swore 
that  he  sold  his  interest  in  his  father's  cer- 
tificate  to  W.  D.  Jackson  a  short  time  before 
the  war.  Defendants'  assignor  testlQed  that 
he  purchased  the  land  at  a  tax-sale  in  1879. 
That  be  continued  to  live  thereon  after  the 
purchase,  and  made  improvements  in  good 
faith.  That  the  improvements  on  the  same 
are  valued  as  follows:  J.  O.  Johnson,  €738; 
Johnson  and  Parrisher,  9S75;  McGlll,  $325; 
W.  Williams,  9250.  That  Hartley  had  no 
improvements.  Verdict  as  follows:  "We, 
the  jury,  find  in  favor  of  M.  Schumacher, 
plaintiff  in  this  cause,  and  we  further  agree 
to  allow  defendants  $600  for  their  improve- 
ments,— each  f  IfiO;  and  we  further  Und  the 
land  worth  $2  per  acre."  Judgment  accord- 
ingly, from  wRich  defendants  appeal. 

Burleson  A  WcUtert  and  Fisher  &  Toumes, 
for  appellants.  Btdon  Harris  imi  8.  W.  Toe, 
for  appellees. 

CoLLABD,  J.  The  first,  second,  and  fifth 
assignments  of  error  are  too  general  to  re- 
quire consideration.  The  third  assignment 
of  error  is  as  follows:  "The  jury,  in  finding 
valnefor  Improvements  made  by  defendants, 
*  *  *  disregarded  the  facts  proven,  in 
this:  in  giving  to  each  defendant  the  same 
amount,  S150,  when  the  evidence  showed  the 
ralue  of  Johnson's  improvements  to  i)ef788; 
of  Johnson  and  Parrisher's,  $375 ;  of  McOili's, 
$325 ;  and  of  WUIlams' ,  $250. "  Defendants 
claimed  under  a  tax-deed  and  10  years'  pos- 
session under  one  Barber,  who  bought  the 
land  at  tax-sale  in  1879,  and  who  had  had 
continued  possession  of  both  surveys  from 
1856  to  1888.  when  he  sold  to  defendants 
their  respective  surveys.  Witness  Barber 
testified  that  the  i  mprovements  of  the  defend- 
ants were  worth,  respectively,  the  several 
amounts  as  set  forth  in  the  assignment  of  er- 
rors, and  the  judge  who  made  up  and  filed 
the  statement  of  facts  (the  parties  disagree- 
ing) simply  says  upon  the  subject  of  im- 
provements: "Defendants  each  proved  their 
occupancy  continuous  from  their  purchase 
from  Barber,  and  their  improvements,  the 
value  as  stated  by  the  witness  Barber;  that 
they  purchased  and  improved  the  land  in  good 
faith;  that  the  improvements  were  perma- 
nent and  valuable;  and  ttiat  the  land  was 
worth  from  one  to  one  and  one-half  dollars 
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per  sere."  The  charge  of  the  court  submit- 
ted the  qaestion  and  the  value  of  Improve- 
ments made  In  good  faith  by  eacli  of  the  de- 
fendants. The  verdict,  after  Bnding  in  favor 
of  Mrs.  Schumacher,  proceeded  to  iind  as  fol- 
lows: "And  we  further  agree  to  allow  de- 
fendants $600  for  their  improvements, — each 
S150."  It  is  a  question  of  fact  for  the  jury 
to  determine  whetberimprovements  are  made 
in  good  fiiith.  The  eonrt  should  instract  the 
jury  as  to  the  meaning  of  good  faith.  The 
possessor  must  not  only  believe  he  has  the  su- 
perior title,  but  there  must  be  reasonable 
groands  for  the  belief  to  amount  to  good 
faith,  in  the  aeose  in  which  the  term  is  used 
in  the  statute.  The  defendant  may  claim 
onder  a  defective  title,  and  there  may  be  a 
superior  title  in  another;  but  if  he  liave  rea- 
sonable grounds  to  believe  bis  is  the  better 
title,  is  ignorant  of  the  superior  title,  and  has 
used  proper  care  to  ascertain  the  existence  of 
the  same,  the  jury  may  properly  find  he  is  a 
possessor  in  good  faith,  and  allow  compensa- 
tion for  improvements  made  in  snch  l)elief. 
Oorn  ▼.  Dunham,  24  Tex.  866;  French  v. 
Grenet,  57  Tex.  273;  House r.  Stone,  64  Tex. 
678.  The  verdict  of  the  jury  did  not  ex- 
pressly find  that  defendants'  improvements 
were  made  in  good  faith,  but  the  finding  in- 
cluded the  fact,  as,  under  the  charge;  they 
eould  not  allow  compensation  for  improve- 
ments without  first  finding  that  they  were 
made  in  good  faith.  Foar  of  the  defendants 
only  proved  improvements  and  their  value, 
viz.,  Johnson,  McGill,  Johnson  and  Farrish- 
er,  and  Williams.  It  is  evident  the  jury  in- 
tended the  finding  to  include  these  defend- 
ants only,  as  it  was  for  a  total  of  S600,  dis- 
tributed into  four  parts, — 8150  to  each.  The 
judgment  of  the  court  so  construed  the  Ter- 
diet.  The  jury  evidently  disregarded  theev- 
idence  in  so  distributing  the  amount  into  four 
equal  portions.  The  evidence  showed  no  such 
equidity  of  rights.  We  cannot  ^ply  the  evi- 
dence to  the  verdict;  it  is  simply  impossible. 
Appellants,  by  the  fourth  assignment  of 
error,  claim  that  if  John  Neher  conveyed  his 
undivided  half  of  the  land  to  Jackson  before 
he  oonveyed  to  his  sister  by  deed  of  gift,  then 
the  plaintifC  could  at  most  only  recover  her 
undivided  half,  or  820  acres.  This  is  not  a 
correct  principle.  One  tenant  in  common 
can  maintain  the  action  of  trespass  to  try 
title,  and  recover  against  a  trespasser  or  a 
mere  wrong-doer.  This  right  is  not  affected 
by  the  Revised  Statutes.  Mey  r.  Mnmme,  66 
Tex.  268.  If,  however,  the  plaintiff  show 
disabilities  that  will  prevent  the  running  of 
the  statute  of  limitations  against  her,  and  the 
facts  and  character  of  possession  are  such  as 
to  create  a  bar  by  limitation  against  one  hav- 
ing no  disabilities,  then  she,  as  tenant  in 
commont  cannot  recover  the  interest  of  her 
co-tenant  not  suing.  In  such  case  the  de- 
fendants in  whose  favor  the  bar  is  made  to 
appear  should  recover  to  the  extent  of  the 
rights  so  barred  in  their  favor.  Again,  if  the 
statute  commenced  running  against  John 
Neher  in  favor  of  defendants,  or  him  or  them 


nnder  whom  they  claim,  and  the  possession 
was  continued,  limitation  would  not  be  in- 
terrupted by  the  subsequent  acquisition  of 
Neher's  title  by  plaintiff,  not  withstanding  she 
was  &/eme  oorert.  When  the  statute  begins 
to  run  It  is  not  stopped  by  subsequent  disa- 
bilities, or  by  the  disabilities  of  a  person  in- 
to whose  hands  the  title  may  fall.  Mrs. 
Schumacher  being  a  married  woman  during 
the  whole  of  the  time  in  which  defendants 
and  those  under  whom  they  claim  had  pos- 
session, she  would  be  protected  to  the  extent 
of  her  one-half  undivided  interest,  but  not  to 
the  other  half,  which  may  have  become  barred, 
if  the  facts  and  character  of  the  possession 
amonnt  to  a  bar.  Allen  v.  Kcfid,  66  Tex.  13; 
Stovall  v.  CarmichHel,  62  Tex.  883. 
.  Upon  the  filing  of  the  disclaimer  by  Katy 
Williams,  the  court  should  have  given  judg- 
ment in  favor  of  plaintiff  against  her  for  the 
Ijind,  and,  unless  she  was  shown  to  have  been 
in  possession  at  the  time  the  suit  was  brought, 
she  should  have  had  judgment  for  her  costs. 
Wootters  v.  Hall,  67  Tex.  618,  8  8.  W.  Bep. 
725.  It  does  not  appear  that  Katy  Williams 
was  in  possession  of  the  land  sued  for,  and 
judgment  s]iould  be  here  rendered  in  favor 
of  plai  ntiff  for  the  land,  and  in  favor  of  Katy 
Williams  for  her  costs,  and  cost  of  appeal. 
As  to  other  defendants  the  judgment  of  the 
court  below  should  be  reversed,  and  remand- 
ed for  a  new  trial. 

Feb  Cubiam.    Adopted. 


Obaddook  et  aJ,  v.  Orand  at  al. 

(/Supreme  Court  of  Texai.    Oct.  80, 1888.)' 

AaSIOBMSKTS  roR  Bembvit  ov  Crsditoxs — ^Ao- 
noHs  OK  AsnoKBa's  Bond. 

1.  The  assienment  law  of  Texas  (act  July  S4, 
1879,  ^  9)  provides  that  any  creditor  not  consent- 
ing to  uie  saslffnment  may  garnish  the  assignee 
for  any  ezoess  of  the  estate  remaining  in  his  hands 
after  payment  of  the  debts  of  consenting  creditors 
and  the  costs  of  the  assignment.  Beld  that,  upon 
such  gamlsluneDt  proceedings,  the  creditor  is  en- 
titled to  a  dlaoovery  of  tbe  condition  of  the  estate, 
and  thereby  establishes  bis  right  to  snoh  exoess. 

S.  Seomon  6  provides  that  the  assignee  shall 
give  bond  that  he  will  faithfully  discharge  his  da- 
ties  as  assignee,  and  will  maira  proportional  distrl- 
bntion  of  the  net  proceeds  of  the  estate  among  the 
creditors  entitled  thereto,  which  bond  shall  mure 
to  the  benefit  of  the  assignor  and  of  creditors,  who 
may  maintain  au  action  thereon  against  such  as- 
signee and  his  sureties  for  any  breach  thereof,  or 
violation  of  this  law,  by  which  such  assignor  or 
creditor  shall  sustain  damages.  Held,  that  In  a 
suit  on  such  bond  by  a  non-cooaenting  creditor  his 
petition  should  show  that  there  are  or  should  be 
in  the  assignee's  hands  funds  subject  to  his  debt, 
which  are  withheld. 

S.  The  seizure  of  the  assigned  property  by  Ju- 
dicial proceedings,  whereby  the  assignee  is  pre- 
vented from  realizing  anything,  is  a  bar  to  such 
action  on  his  bood;  and  a  judgment  against  him 
in  garnishment  proceedings  under  the  statute 
does  not  estop  tlie  sureties  from  making  such  de- 
fense. 

Appeal  from  district  court,  Bell  county; 
W.  A.  Blackburn,  Judge. 


'Publication  delayed  by  failttre  to  receive  copy. 
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W.  B,  Holtnan,  for  appellaats.    Prather 
<§  Lindtey,  for  appellees. 

Walker.  J.  September  29,  1886,  appel- 
lees brouglit  salt  in  the  district  court  of  Bell 
county  against  W.  A.  Craddock,  principal, 
and  his  sureties.  B.  F.  Bullock  and  W.  G. 
HiUiard,  on  the  bond  of  Graddock,  as  assignee 
of  W.  J.  Wheat.  The  petition  alleged,  in 
substance,  that  on  February  16,  1884,  W.  J. 
Wheat  made  an  assignment  to  W.  A.  Crad- 
dock for  the  beneSt  of  such  of  his  creditors 
only  as  would  consent  to  accept  their  propor- 
tional share  of  his  estate,  etc.,  and  conveyed 
to  the  assignee  property  supposed  to  be  worth 
$2,250.  That  said  Craddock  qualified  as  such 
assignee,  and  executed  a  bond,  with  liullock 
and  HiUiard  as  sureties,  in  the  sum  of  $8,000. 
conditioned  as  prescribed  by  the  statute, 
which  was  duly  approved,  by  the  county 
judge  of  Bell  county  and  filed.  That  on  De- 
cember 10,  1884,  the  firm  of  McClelland, 
Orand  &,  Co.  recovered  a  judgment  in  the 
district  court  of  McLennan  connty  against 
said  Wheat,  and  thereafter  caused  a  writ  of 
garnishment  to  be  issned  to  said  Craddock  in 
order  to  subject  any  excess  of  such  estate, 
after  the  payment  of  consenting  creditors, 
costs,  and  expenses  of  the  trust.  That  on 
December  14,  1885.  in  said  district  court  of 
McLennan  county,  the  said  firm  recovered  a 
judgment  against  said  Graddock,  on  account 
of  his  actings  and  doings  as  such  assignee, 
for  6624.90.  That  execution  was  duly  issued 
upon  said  judgment,  and  whs  returned  un- 
satisfied. That  plaintiffs  are  the  surviving 
partners  and  owners  of  the  judgment,  and 
that  Craddock  and  his  sureties  thereby  are 
liable  for  said  judgment.  The  defendants 
deiDorred  to  the  petition,  and  for  special  ex- 
ceptions urged  that  the  petition  failed  to 
show  tliat  Graddock,  as  assignee,  had  ever 
received  any  proper^  of  Wheat  that  would 
be  liable  to  the  payment  thereof,  or  to  show 
that  the  conditions  of  the  bond  had  not  been 
complied  with;  that  it  failed  to  allege  the 
value  of  the  assets,  the  consenting  creditors, 
the  expenses  of  executing  the  trust,  and  it 
tailed  to  allege  any  excess  in  the  hands  of 
the  assignee.  The  exceptions  were  over- 
rnled.  In  answer,  defendants,  Hmong  other 
things,  alleged  that  soon  after  the  assign- 
ment, March  26,  1884,  the  sheriff  of  Bell 
county  levied  an  attachment  in  suit  of  McIU 
henny  &  Co.,  for  $1,546.09,  against  said 
Wheat,  upon  the  property  conveyed  in  said 
assignment.  That  other  attachments  were 
also  levied  upon  the  property  subject  to  the 
first  levy.  That  Craddock,  as  assignee,  had 
filed  his  affidavit  and  bond  to  try  the  title  to 
said  property,  and  recovered  judgment,  from 
which  an  appeal  was  taken  and  is  pending. 
Tliat  the  attachment  proceedings  had  put  in 
abeyance  further  proceedings  under  the  a!«- 
signment.  That  the  amount  of  indebtedness 
of  Wheat  was  $4,808.45.  That  a  number  of 
the  creditors  bad  consented  to  the  assign- 
ment, who  had  tiled  their  claims,  which  had 
not  bieen  paid.  That  the  value  of  the  prop- 
v.l2s.w.no.ia— 14 


erty  is  insnfflcient  to  pay  costs,  expenses,  and 
consenting  creditors,  etc. 

On  the  trial  defendants  offered  to  prove 
the  condition  of  the  estate,  and  the  facts  de- 
tailed in  the  answer.  Objections  were  made 
to  the  testimony.  The  court  excluded  it, 
holding  that  the  sureties  were  concluded  by 
the  judgment  against  Craddock  in  the  gar- 
nishment proceedings  alleged  in  petition. 
Other  matters  are  presented  in  the  record 
not  deemed  necessary  to  be  here  considered. 

The  conditions  of  the  assignee's  bond,  re- 
quired by  the  statute,  are  "ttuit  he  will  faith- 
fully discharge  his  duties  as  such  assignee, 
and  that  he  will  make  proportional  distribu- 
tion of  the  net  proceeds  of  the  assigned  es- 
tate among  the  creditors  entitled  thereto;" 
which  bond,  it  is  provided,  "shall  inure  to 
the  beneflt  of  the  assignor  and  creditor  or 
creditors,  who  may  maintain  an  action  there- 
on against  such  assignee  and  sureties,  in  his 
or  their  own  names,  jointly  or  severally,  for 
any  breach  thereof  or  violation  of  this  law 
by  reason  of  which  such  assignor  or  creditor 
shall  sustain  damage,"  etc.  Section  6,  act 
July  24,  1879.  Section  8  of  the  act  provides: 
"Any  creditor  not  consenting  to  the  assign- 
ment may  garnish  the  assignee  for  any  ex- 
cess of  such  estate  remaining  In  his  hands 
after  the  payment  of  consenting  creditors, 
the  amount  of  their  debts,  and  the  costs  and 
expenses  of  executing  the  assignment." 
From  these  extracts  from  the  statute  the 
rights  of  the  parties  in  this  case  can  be  de- 
termined. The  garnishment  proceedings  in 
the  district  court  of  McLennan  county  by  the 
plaintiffs  were  in  accordance  with  the  stat- 
ute, and  for  the  purposes  provided.  In  an- 
swer to  the  writ  the  assignee  should  have  dis- 
closed the  condition  of  the  estate  as  to  assets, 
and  the  preferred  claims  upon  them.  The 
proceedings  determined  the  right  of  the  plain- 
tiff to  any  excess  of  the  assets  at  the  service 
of  the  writ  in  the  hands  of  the  assignee  after 
paying  consenting  creditors,  costs,  and  ex- 
penses of  the  trust. 

The  sureties,  being  liable  for  the  payment 
of  the  assets,  under  the  law  could  have  no 
interest  in  any  litigation  among  creditors  for 
priority  of  payment.  They  are  liable  to  suit 
for  any  breach  of  the  bond  or  violation  of  the 
assignment  law  by  the  assignee  by  which 
the  creditors  have  suffered  damage.  In  at>- 
senoe  of  any  negligence  in  realizing  upon  the 
assets,  the  non-consenting  creditor  (the  law 
prescribing  the  order  of  payment,  and  desig- 
nating claims  having  priority)  coald  only  bis 
injured  when  there  is  an  excess  of  funds  on 
hand  after  the  payment  of  the  consenting 
creditors,  and  the  costs  and  expenses  of  the 
assignment,  and  of  others,  if  any,  who  may 
have  fixed  a  right  of  priority  in  such  excess, 
and  when,  under  such  conditions,  the  as- 
signee had  failed  to  pay  over  such  excess  to 
which  the  creditor  has  fixed  his  right.  The 
petition,  therefore,  was  subject  to  the  excep- 
tions urged  by  the  defendants. 

Our  courts  have  never  passed  upon  the 
question  raised  in  this  case  upon  the  effect  of 
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the  Judgment  against  the  principal  as  affect- 
ing his  auretiea  under  the  asaignment  law. 
Touching  the  general  question,  a  standard 
author  gives  the  condition  of  authorities: 
"Although  there  is  a  conflict  of  authority  on 
the  subject,  it  seems  to  be  the  better  opinion 
that,  except  in  cases  where,  upon  the  fair  con- 
struction of  the  contract,  the  surety  may  be 
he)d  to  have  undertaken  to  be  responsible  for 
the  result  of  a  suit,  or  when  he  is  made  privy 
to  the  suit  by  notice,  and,  the  opportunity 
being  given  bim  to  defend  it,  a  judgment 
against  the  principal  alone  is.  as  a  general 
rule,  evidence  against  the  surety  of  the  fact 
of  its  recovery  only,  and  not  of  any  fact 
which  it  was  necessary  to  Snd  in  order  to  re- 
cover such  judgment."  Brandt,  Sur.  §  524. 
See,  also,  Freem.  Jndgm.  §  100.  As  the 
purpose  and  effect  of  the  garnishee  process 
against  the  assignee  is  dedsred  by  the  stat- 
ute, the  sureties  had  no  interest  in  the  con- 
tention which  might  arise  in  such  proceed" 
ings,  and  they  were  not  necessary  or  proper 
parties  thereto.  Accordingly,  when  sued  up- 
on the  bond,  the  sureties  should  have  the 
right  to  negative  the  breach  of  the  bond  if 
such  breach  had  been  suflSciently  alleged.  If 
the  administration  of  the  assets  by  their  prin- 
cipal had  been  obstructed  by  legal  proceed- 
ings in  suits  by  attaching  creditors, — seizing 
the  property,  compelling  suits  to  regain  it, — 
if  such  suits  be  pending,  thereby  preventing 
the  assignee  from  realizing  upon  the  prop- 
erty, and  if,  without  fault  of  the  assignee,  no 
funds  were  in  fact  in  his  hands  subject  to 
the  judgment  of  plaintiffs,  such  facts  should 
bar  a  recovery  upon  the  lx>nd.  The  objec- 
tion of  the  plaintiffs  to  this  testimony  was 
improperly  sustained. 

The  effect  of  the  personal  judgment  against 
the  principal  is  not  before  this  court  on  this 
appeal.  It  he  has  so  managed  the  contro- 
versy upon  ills  answer  to  the  garnishment, 
or  if  the  proceedingrs  were  so  conducted  by 
his  attorney,  or  by  the  attorney  representing 
him,  that  through  mistalce  or  collusion  he  l>e- 
came  liable,  regardless  of  the  amount  of  as- 
sets, that  is  his  own  misfortune.  But  the  de- 
cree does  not  establish  beyond  controversy  the 
existence  of  assets  subject  to  the  judgment 
as  against  the  sureties.  They  are  acquitted 
when  the  assets  have  been  administered  un- 
der the  law  under  which  their  bond  was  exe- 
cuted. The  statute  defines  their  obligation 
and  liabilities,  it  is  here  held  (1)  that,  un- 
der the  assignment  law  of  this  state,  a  non- 
consenting  creditor,  by  garnishing  the  as- 
signee, is  entitled  to  a  discovery  of  the  condi- 
tion of  the  estate,  and  thereby  establishes  his 
right  to  any  excess  after  the  payment  of  pri- 
or claims,  costs,  and  expenses  of  the  assign- 
ment; (2)  that,  in  a  suit  upon  the  assignee's 
bond  by  a  non-consenting  creditor,  he  should 
show  that  there  are  or  should  be  assets  In  the 
hands  of  the  assignee  subject  to  his  debt, 
and  which  are  withheld;  (3)  that  where,  by 
judicial  proceedings,  the  property  has  been 
seized,  and  the  assignee  thereby  is  prevented 
from  realizing  any  tiling,  such  facts  area  bar 


to  an  action  upon  the  bond  by  a  non-consent- 
ing creditor  to  compel  payment  of  his  debt, 
and  the  sureties  are  not  estopped  from  mak- 
ing such  defense  by  a  judgment  against  the 
assignee  in  garnishment  proceedings  against 
the  assignee  under  the  statute. 

For  the  errors  above  noted  the  judgment 
below  will  be  reTd-sed.  Beversed  and  re- 
manded. 


Missouri  Pao.  Bt.  Co.  e.  BRmaES  et  ux. 
(Supreme  Court  of  Texas.    Oct.  IB,  18S9.) 

iUlIAOAJ}  CROBSINOS— NBSLIOEm  CiOKBTHUCnOX. 

Where  a  railroad  company  maintains  a  road 
orossing,  knowing  that  such  road  is  in  common 
use  by  the  public,  it  is  liable  for  Injnries  caused 
by  defeotlve  oonstrnoUon  of  the  orossing,  though 
the  road  has  not  been  made  public  by  law. 

Error  from  district  court.  Wood  county; 
Felix  J.  MoOord,  Judge. 

Whitaker  <t  Bonner,  for  appellant.  QUe* 
<£  Hicks,  for  appellees. 

Qaines,  J.  This  suit  was  brought  by  de- 
fendants in  error  to  recover  of  plaintiff  in  er- 
ror damages  for  injuries  resulting  in  the 
death  of  their  minor  son.  The  accident  oc- 
curred at  a  point  on  the  company's  track 
where  it  was  crossed  by  a  road  which  was 
used  by  the  public  as  a  highway.  The  cross- 
ing was  at  Golden,  an  unincorporated  village 
in  Wood  county.  The  road  whs  not  recog- 
nized as  a  public  highway  by  the  authorities 
of  the  county.  The  railroad  company  had 
constructed  a  crossing  for  the  road,  and  had 
made  a  bridge  across  a  ditch  on  the  side  of  its 
track.  The  bridge,  having  become  old  and 
out  of  repair,  was  reconstructed  by  the  sec- 
tion hands  with  the  old  material,  and  dirt 
was  thrown  upon  It,  which  concealed  its  de- 
fects. James  D.  Bridges,  the  son  of  defend- 
ants in  error,  attempted  to  cross  the  bridge 
on  a  mule,  but  the  bridge  gave  way  under 
the  mule,  and  caused  him  to  fall  and  to  re- 
ceive injuries  from  which  it  is  claimed  that 
he  died.  For  the  purposes  of  this  appeal  it 
is  conceded  in  the  brief  of  counsel  for  plain- 
tiff in  error  that  the  injuries  so  received  re- 
sulted in  his  death.  The  court  charged  the 
jury  in  effect  that  when  a  railway  company 
recognized  and  maintained  a  crossing  over  ita 
track  for  the  benefit  of  the  public  the  compa- 
ny would  be  liable  for  injuries  resulting  to 
any  one  using  the  crossing  by  reason  of  de- 
fects in  its  construction.  This  charge  is  as- 
signed as  error.  It  is  also  assigned  that  the 
verdict  of  the  jury  is  contrary  to  the  law  and 
evidence,  because,  as  is  insisted,  the  road  not 
being  a  public  one,  the  company  was  not  lia- 
ble in  damages  for  the  injury.  In  liailway 
Ck).  V.  Lee,  70  Tex.  496,  7  8.  W.  Itep.  857» 
the  doctrine  is  laid  down  that  a  road  not  es- 
tablished by  authority  of  law,  which  crosses 
the  track  of  a  railroad,  may  be  so  used  by  the 
public  and  recognized  by  the  company  as  to 
impose  upon  the  employes  of  the  latter  in 
operating  its  trains  the  duty  of  ringing  a  bell 
or  blowing  a  whistle  upon  approaching  tlie 
crossing,  as  ia  prescribed  by  article  ^£A2  oC 
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the  Revised  Statutes,  In  reference  totbecroes- 
ing  of  public  roads.  It  is  claimed,  however, 
that  there  is  a  distinction  between  that  case 
and  the  case  now  before  na.  This  may  be, 
but  if  a  road  may  I)e  made  public  merely  by  use 
and  recos^nition,  so  as  to  impose  upon  rail- 
road companies  a  duty  purely  statutory,  we 
think,  for  a  stronger  reason,  that  if  they  as- 
sume the  duty  of  maintaining  a  crossing  up- 
on such  a  road,  and  thereby  impliedly  invite 
the  public  to  use  it,  they  should  l>e  held  bound 
to  maintain  it  in  a  safe  condition.  Itissoheld 
by  the  supreme  court  of  Min  nesota  In  the  case 
of  Kelly  V.  Railway  Ck).,  28  Minn.  98,  9  N.  W. 
Bep.  588.  The  court,  in  support  of  this  opin- 
ion, cite  Webb  t.  Railway  Co.,  57  Me.  117, 
which  volume  is  not  accessible  to  us  at  this 
branch  of  the  court.  The  company  may  be 
under  no  obligation  to  maintain  the  crossing 
of  a  road,  not  made  public  by  law,  which  its 
track  intersects;  but,  if  it  voluntarily  as- 
sumes to  do  so,  knowing  that  it  is  a  road  in 
common  use  by  the  public,  it  in  effect  Invites 
the  use  uf  it  and  proclaims  it  safe,  and  should 
be  held  liable  for  any  injuries  resulting  to 
passengers  over  the  crossing  by  reason  of  its 
negligent  construction.  We  conclude  that 
under  the  undisputed  facts  of  the  case  the 
plaintiffs  were  entitled  to  recover,  and  that 
there  is  no  error  in  the  charge  of  the  court 
which  requires  a  reversal  of  the  judgment. 
The  damages  are  large,  but  not  so  excessive 
as  to  authorize  us  to  set  aside  the  verdict  on 
that  groand.  We  declined  to  set  aside  a  larger 
verdict  under  a  very  similar  state  of  facts  in 
Railway  Co.  v.  Lee,  supra.  The  judgment  is 
afBrmed. 


COOFEB  «.  PlERCB  tt  cH. 
(Supreme  Court  of  Texat.    Oct.  15, 1889.) 

KXBODTOBS— ALIX)WANCS    TO  WWOW  AMD  ChII.- 
SSBH. 

1.  Under  the  Texas  statute  allowing  to  the 
widow  sod  minor  cbildren  of  a  decedent  who  have 
no  property  adequate  to  their  maintenance  one 
year's  sopport  from  decedent's  estate,  a  minor  son 
U  entitlea  to  such  allowanoe,  though  be  ia  earning 
wages  snfflclent  for  his  support,  and  is  allowed  to 
appropriate  them  to  his  own  use. 

a.  Under  the  provision  making  it  the  duty  of 
the  court  to  allow  to  the  widow  and  children  a 
oertaiii  sum  in  lien  of  exempt  property  not  exist- 
ing in  kind,  the  value  of  existing  exempt  property 
tamed  over  in  kind  cannot  be  deducted  from  the 
sum  allowed. 

Appeal  from  district  conrt,  Harrison  coun- 
ty; John  L.  Sheffabd,  Judge. 

A.  Pope  and  M.  U.  Geer,  for  appellant.  T. 
P.  Young,  tat  appellees. 

Henst,  J.  Mrs.  Annie  E.  Pierce,  sur- 
viving widow  of  John  T.  Fierce,  applied  to 
the  county  court  for  an  order  setting  apart  to 
her  and  her  two  minor  children,  a  son  and  a 
daughter,  the  exempt  property  belonging  to 
the  estate  of  herself  and  her  deceased  hus- 
band, and  for  allowances  for  a  year's  support, 
and  in  lieu  of  exempt  property  not  existing 
in  kind.  The  administrator  opposed  the  ap- 
plication. On  appeal  to  the  district  court 
the  cause  was  tried  by  the  judge,  who  tiled 


bis  conclusions  of  fact,  from  which  it  sub- 
stantially appears  that  the  deceased  was  at 
the  time  of  bis  death  a  practicing  lawyer, 
owning  as  part  of  the  community  estate  of 
himself  and  his  surviving  wife  a  law-offlca 
and  law  library;  that  be  died  insolvent,  leav- 
ing two  minor  children,  a  son  and  a  daughter, 
who  oWned  no  property;  that  the  surviving 
widow  owned  a  separate  estate  of  the  vhIuo 
of  several  thousand  dollars,  including  the 
residence  in  which  the  family  lived  at  the 
time  of  the  death  of  the  husband;  tliat  the 
deceiised  occupied  the  law-offlce  up  to  the  date 
of  his  death;  that  at  the  date  of  the  death  of 
the  husband,  in  addition  to  the  law-offlce, 
residence,  and  library,  he  owned  a  pair  of 
mules,  a  wagon,  household  and  kitchen  fur- 
niture, and  implements  of  huslMndry,  but 
none  of  the  other  property  exempted  by  law 
from  forced  sale;  that  it  required  $40  per 
month  for  the  daoghter,  and  $30  per  month 
for  .the  son  for  food,  clothing,  education, 
and  incidental  expenses  for  the  12  months 
next  succeeding  the  death  of  their  father. 
The  court's  conclusions  of  law,  in  pursuance 
of  which  a  decree  was  rendered,  were  as  fol- 
lows: That  the  following  exempt  property 
l>e  set  apart  for  the  benellt  of  the  widow  and 
her  minor  children:  All  household  and 
kitchen  furniture  and  all  implements  uf  hus- 
bandry; all  books  belonging  to  the  law  and 
family  libraries,  and  all  portraits  and  pictures; 
two  mules  and  a  wagon,  and  840  for  their 
rent,  collected  by  the  administrator;  the  land 
on  which  the  law-offlce  was  situated,  and  the 
rent  received  for  it  by  the  administrator. 
That  the  widow  was  not  entitled  to  any  al- 
lowance for  a  year's  support,  and  that  $480 
be  allowed  for  a  year's  support  of  the  daugh- 
ter, and  $360  for  that  of  the  son,  and  that 
$420  be  allowed  the  widow  and  cbildren  in 
lieu  of  exempt  property  not  belonging  to  the 
estate.  From  this  decree  the  administrator 
prosecutes  this  appeal,  and  urges  the  follow- 
ing objections:  (1)  The  court  erred  in  find- 
ing as  a  fact  that  the  deceased  husband  was 
a  practicing  lawyer  at  the  date  of  bis  death, 
and  in  its  conclusion  of  law  that  his  law-of- 
fice and  law  library  were  exempt  from  forced 
sale.  (2)  The  court  erred  in  finding  that 
the  son  did  not  have  any  separate  estate,  be- 
cause the  evidence  shows  that  he  was  manu- 
mitted by  his  father,  and  was  earning,  when 
his  father  died,  $75  per  month,  all  of  which 
was  his  property,  amounting  to  $45  per 
month  more  than  was  necessary  for  his  sup- 
port. 'Trhe  evidence  shows  that  before  his 
death  tne  father,  by  writing,  released  to  his 
son  all  right  to  control  him,  as  well  as  all 
claim  to  wages  earned  by  him.  (3)  The  al- 
lowance to  the  daughter  was  excessive.  (4) 
The  mules  and  wagon  being  of  the  value  of 
$220,  the  allowance  of  $420  in  lieu  of  exempt 
property  nut  on  hand  in  kind  was  excessive. 
The  law  makes  it  the  duty  of  the  court  to 
set  apart  to  the  widow  and  minor  children  of 
the  deceased,  when  they  do  not  have  proper- 
ty adequate  to  their  maintenance  in  their 
own  rights,  sufflcieut  for  their  support  fur 
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one  year  from  the  time  of  the  death  of  the 
testator  or  intestate.  No  allowance  was 
made  to  the  widow  because  she  owned  sep- 
arate property  adequate  to  ber  maintenance. 
Neither  the  son  nor  dangbter  owning  such 
property,  an  allowance  was  properly  made  to 
each  of  them,  the  amoont  of  which,  as  fixed 
by  the  court,  we  cannot  say  is  unsupported 
by  the  evidence.  The  fact  tliat  the  son  was 
earning  wages  for  his  personal  services,  and 
allowed  to  appropriate  them  to  his  own  use, 
did  not  deprive  him  of  the  right  to  demand 
and  take  the  allowance  that  the  law  gave  him 
out  of  his  deceased  father's  estate.  The 
mules  and  wagon,  twing  on  hand  in  kind,  were 
required  to  l>e  turned  over  to  the  widow  and 
children  without  regard  to  their  value.  The 
other  descriptions  of  personal  property,  ex- 
cept one  year's  supply  of  provisions,  not  be- 
ing found  among  the  effects  of  the  deceased, 
it  was  the  duty  of  the  court  to  make  to  the 
widow  and  children  an  allowance  In  lieu 
thereof  not  to  exceed  0600.  In  estimating 
the  9500  of  value  tlie  court  properly  declined 
to  include  the  articles  of  exempt  property  ex- 
isting and  turned  over  in  kind.  It  the  de- 
cedent abandoned  permanently  his  profes- 
sion before  his  death,  the  exemption  of  his 
law-ofHce  and  law  library  thereby  ceased. 
There  is  some  evidence  in  the  record  tending 
to  show  that  he  had  done  so,  but  there  is 
some  to  the  contrary.  The  court's  finding 
that  he  liad  not  abandoned  his  profession  is 
sulticiently  supported  by  the  evidence,  and 
we  do  not  feel  either  inclined  or  at  liberty  to 
disturb  it.    The  judgment  is  affirmed. 


HlTBLET  «.  LOCKETT  et  Ol. 

(Supreme  Court  of  Texai.    Deo.  11, 1888.)' 

Advbbsb  Fo8sbs8io:t  —  Etidenob  —  Adkibsions 

AND  DeOLABJAIONS— TBAJiUOTIONS  WITH  DBCB- 
DENTS. 

1.  In  an  action  to  recover  land,  where  plaintiilB 
claim  title  by  adverse  posaession  nnder  the  Texas 
Statute  of  10  years'  limitation,  the  declarations  of 
occupants  of  the  land  during  that  period  are  ad- 
missible atrainst  plaintiffs  where  there  Is  no  evi- 
dence that  such  occupants  held  the  land  as  plain- 
tiffs' tenants,  except  the  general  statement  that 
plaintiffs  were  in  possession  by  agents  and  tenants. 

S.  Where  husband  and  wife  claim  title  to  land 
by  adverse  possession,  whatever  right  the  wife  may 
acquire  therein  is  In  common  with  her  husband ; 
and  his  acts  and  declarations  In  regard  to  such  pos- 
session are  admissUale  in  evidence,  though  not  au- 
thorized nor  acquiesced  in  by  the  wife. 

8.  Where  p&intiffs,  relying  upon  the  posses- 
sion of  a  deceased  person  to  complete  their  title, 
introduce  the  testimony  of  his  administrator  as  to 
such  possession,  it  is  error  to  exclude  evidence 
for  defendant  as  to  such  deceased  person's  acts 
in  relation  to  the  land  on  the  ground  that  he  was 
dead,  and  that  plaintiffs  claimed  by  purchase  from 
his  administrator;  for  such  exciasion  would  de- 
feat the  purpose  of  the  law,  wtiich  is  to  place  the 
parties  on  an  equal  footing. 

Ooraraissionera'  decision.  Appeal  from  dis- 
trict court,  Johnson  county;  J.  M.  Hall, 
Judge. 

Poindexter  &  Fadelford,  for   appellant. 


^Pnbllcstion  delayed  by  failure  to  receive  copy. 


Jamet  A.  Brown  and  Oiane  <£  Ramsey,  for 
appellees. 

HoBRT,  J.  This  suit  was  brought  to  re- 
cover about  two  acres  of  land,  situated  along 
and  contiguous  to  the  eastern  boundary  line 
of  the  B.  Campbell  survey,  anC  the  western 
lx>undary  line  of  the  I.  B.  Sessions  survey, 
these  lines  being  coincident,  the  latter  sur- 
vey being  junior  to  and  calling  for  the 
former.  The  land  in  controversy  is  the 
lower  or  southern  portion  of  a  narrow  strip 
of  land  situated  as  above  described..  Tlie 
suit  was  instituted  on  the  2lBt  day  x>f  June, 
l!*83,  by  Mrs.  M.  S.  Lockett,  joined  by  her 
husband,  Solomon  Lockett,  against  W.  J. 
Hurley.  The  petition  alleges  ownership  inr 
Mi-s.  Lockett  in  fee-simple  on  and  prior  to 
June  4,  1883,  and  sets  forth  specially  that 
plaintiffs,  and  those  under  whom  they  claim, 
have  had,  10  yeara  prior  to  said  date,  contin- 
uous adverse,  etc.,  possession,  cultivating, 
using,  and  enjoying  the  same  up  to  the 
western  boundary  line  of  the  Sessions  survey, 
which  is  alleged  to  be  marked  on  the  ground 
for  a  distance  of  about  800  wiras  by  a  bois 
d'arc  hedge  and  fence.  As  the  case  was  de- 
veloped on  the  trial,  the  issues  between  the 
appellant  and  appellees  were  whether  the 
hedge  and  fence,  as  claimed  by  apiieilees,  con- 
stituted the  eastern  boundary  line  of  the 
Campbell  survey,  or  was  it,  as  contended  by 
appellant,  located  upon  the  ground  east  of 
said  hedge  and  fence?  If  said  hedge  and 
fence  marked  the  true  east  line  of  the 
Campbell  survey,  then  was  appellees'  spe- 
cially asserted  title  of  10  years'  adverse  pos- 
session established? 

Upon  the  issues  thus  made  the  court  in- 
structed the  jury:  "If,  under  the  evidence 
and  instructions  given,  you  find  that  the  east 
boundary  line  of  the  Campbell  survey,  as 
originally  located  on  the  ground,  is  east  of 
the  line  upon  which  the  boU  d^arc  hedge  and 
fence  is  shown  by  the  evidence  to  have  stood, 
then  you  will  find  for  the  defendant,  and  by 
your  verdict  say,  '  We,  the  jury.  And  that 
the  east  line  of  the  R.  E.  Campbell  survey, 
as  originally  established  on  the  ground,  is 
var<u  [naming  the  number  of  vara*. 


if  any]  east  of  the  line  marked  by  the  hois 
d'aro  hedge  and  fence,  and  therefore  find  for 
the  defendant,'  unless  you  find  for  plaintiffs 
under  the  plea  of  tlie  statute  of  limitations, 
and  under  the  plea  of  acquiescence,  as  here- 
after instructed.  But  if  you  find  that  the 
east  boundary  line  of  the  Campbell  survey  is 
on  a  line  where  the  hedge  and  fence  are 
shown  by  the  evidence  to  be,  or  west  of  said 
hedge  and  fence,  as  the  same  stand  upon  the 
ground,  you  will  find  for  plaintiffs,  and  say, 
by  your  verdict,  *  We,  thi  jury,  find  that  the 
eas*^  boundary  line  of  the  R.  E.  Campbell 
survey,    as   origimilly   established   on    the 

ground,  is  on  the  line ,  or  west  of  the 

line  ,  as  marked  by  the  bott  d'aro 

hedge  and  fence,  and  therefore  find  for  plain- 
tiffs.' "  The  form  of  verdict  was  given  the 
jury  in  the  event  it  was  found  that  defendant 
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ha  I  acqaiesced  In  the  hedge  and  fence  line. 
If  plaintiffa  wete  entitled  to  recover  under 
tlif  plpa  of  10  years'  limitation,  the  form  of 
the  verdict  was  also  given  to  the  jury.  The 
response  of  the  jury  to  the  foregoing  instruc- 
tions was:  "We,  the  jury,  find  for  the  plain- 
tiffs, under  the  statute  of  10  years'  limita- 
tion, with  $12  as  rental  value  of  the  land." 
There  was  abundant  evidence,  we  think,  to 
Justify  the  implication  contained  in  the  ver- 
dict as  to  the  location  of  the  east  boundary 
line  of  the  Campbell  survey,  originally  east 
of  the  hedge  and  fence  line;  and  it  remains 
then  to  determine  only  whether  on  the  trial 
of  this  cause,  as  it  is  presented  to  us  by  the 
assignments  of  error,  the  plaintiffs  estab- 
lished their  right  to  the  land  by  adverse  pos- 
lessiun.  in  accordance  with  the  familiar  prin- 
ciples governing  the  assertion  of  title  under 
that  plea  as  settled  in  well  adjudged  cases. 

The  assignments  of  error  relate  to  the  ac- 
tion of  the  court  in  excluding  testimony,  and 
to  instructions  given  and  refused.  In  sup- 
port of  appellees'  plea  of  title  by  10  years' 
limitation,  the  plaintiff  Solomon  Lockett  tes- 
tiBed  that  "from  the  year  1876  up  to  1883 
plaintiff  M.  S.  Lodcett  was,  by  agento  and 
tenants,  in  actual  adverse  possesion  of  all  the 
land  In  dispute,  claiming  the  same  as  her 
own,  and  cultivated,  used,  and  enjoyed  the 
same,  to  the  exclusion  of  defendant  and 
every  one  else;  and  her  right  to  do  so  was 
never  questioned  or  disputed  until  about  June 
4,  KS3."  The  defendant,  for  the  purpose 
of  showing  that  the  pAintiffs  had  not  held 
adverse,  hostile,  and  continuous  possession 
of  the  land  in  controversy  for  a  period  of  10 
years  prior  to  the  said  4th  day  of  June,  1883, 
and  that  the  east  boundary  line  of  the  Camp- 
bell survey  was  where  defendant  claimed  the 
same  to  be,  offered  to  prove  on  the  trial,  by 
tlie  wltneesea  H.  T.  Wilkinson  and  W.  J. 
Hurley,  that,  during  the  year  1878,  Beuben 
and  Charles  Lockett  resided  on  and  cultivated 
Bald  Nelson  place,  and  that  they  claimed  that 
at  that  time  they  were  the  owners  of  said 
place;  that  they  did  not  hold  same  as  tenants 
of  plaintiffs,  but  in  their  own  right ;  that  dar- 
ing said  year  the  said  Ctiarles  and  Beaben 
Luckett  (daimed  that  the  western  boundary 
line  of  the  said  Nelson  tract  was  about  20 
wtra*  east  of  the  old  hedge, — that  is,  that 
they  claimed  that  the  line  claimed  by  defend- 
ant was  the  true  division  line  between  the 
Campbell  and  Sessionssurvsys;  and  that  they 
did  not,  during  said  year,  hold  the  strip  of 
land  in  controvrasy  adversely  to  defendant, 
—all  of  which  testimony  was  objected  to  by 
plaintiffs  because  the  same  was  irrelevant, 
and  plaintiffs  could  not  be  bound  by  the  state- 
ments at  said  Reuben  and  Charles  Lockett, 
which  objections  of  plaintiffs  the  court  sns- 
tained,  and  all  of  the  above  testimony  was 
rejected,  and  neither  of  said  witnesses  were 
permitted  to  testify  to  any  of  the  above  facts; 
to  which  action  and  ruling  of  the  court  ap- 
pellant excepted,  and  assigns  the  same  as 
error. 
The  evidenoe  was   excluded,  it  appears 


from  the  record,  upon  the  gronnd  that  "title 
to  realty  could  not  be  established  by  verbal 
declarations  of  one  not  a  party  to  the  suit;" 
and  the  further  explanation  is  made  that 
"  the  undisputed  evidence  was  that  the  par- 
ties were  tenants  nf  M.  S.  Lockett."  We 
find  no  evidence  in  the  record  that  these  par- 
ties, whose  declarations  were  sought  to  be 
used  by  defendant,  were  the  tenants  of  M. 
S.  Lockett.  The  general  statement  we  have 
quoted  from  the  tmtlmony  of  plaintiff  Solo- 
mon Lockett  to  the  effect  that  M.  S.  Lockett 
had  been  in  adverse  possession  by  "agents 
and  tenants"  since  1876  is  the  only  evidence 
npon  this  subject.  There  was  no  lease,  con- 
tract, or  agreement  of  any  character  showing 
or  tending  to  show  the  relation  of  landlord 
and  tenant  between  plaintiffs  and  Charles 
and  Reuben  Lockett.  They  were  not  shown 
to  have  been  in  possession  in  1878,  or  at  any 
time,  under  even  a  verbal  rental  contract 
with  plaintiffs.  There  being  no  evidenoe  in 
the  record  that  Charles  and  Reuben  Lockett 
occupied  the  land  as  tenants  of  Mrs.  Lockett, 
we  think  their  declarations  made  while  in 
possession  of  the  land  were  admissible.  If, 
however,  it  should  appear  that  they  were 
tenants  of  Mrs.  Locket  at  that  time,  their 
declarations  should  be  excluded. 

During  the  trial  of  the  cause  Solomon 
Lo<^ett  testified  in  behalf  of  himself  and  his 
wife  that  "be  had  never  at  any  time  acknowl- 
edged that  the  land  In  controversy  belonged 
to  the  defendant;  that  tlie  defendant  had  ao- 
qniesced  in  the  division  line  as  claimed  by 
plaintiffs  for  the  past  fifteen  years;  that  he 
had  not  offered  in  1880  to  buy  the  same  from 
defendant,  and  bad  not  stated  that  it  was  not 
worth  much  to  the  latter,  but  was  of  value  to 
him."  He  also  testified  that  "the  land  in 
dispute,  and  which  the  defendant  fenced,  em- 
braced about  three-fourths  of  an  acre,  which 
plaintiffs,  and  those  under  whom  they  claim 
title,  had  been  in  possession  of,  actually  in- 
closed, since  about  1862  or  1368;  that  he  was 
the  plaintiff  M.  S.  Lockett's  authorized  agent, 
attending  to  renting  out  the  place  for  her 
each  year,  and  the  collection  of  the  rent,  and 
that  she  occupied  and  cultivated  the  land  by 
tenants  every  year  since  she  bought  it. "  For 
the  purpose  of  contradicting  this  evidence  of 
Lockett,  the  defendant  offered  to  prove,  by 
his  own  testimony,  and  that  of  Mat  Hale, 
that  the  plaintiff  and  witness  Lockett,  several 
times  during  the  year  1877,  while  attending 
to  the  Lockett  or  Nelson  farm  as  agt>nt  for 
his  wife,  M.  S.  Lockett,  stated  and  admitted 
that  the  land  involved  in  this  suit  was  the 
property  of  the  defendant;  that  he  did  not 
claim  the  same  for  his  co-plaintiff;  that  he 
recognized  the  line  claimed  by  defendant  as 
the  true  line,  and  asserted  no  adverse  claim 
to  it.  This  evidence  was  objected  to  by  plain* 
tiffs,  and  excluded  by  the  court,  "because, 
the  property  being  the  separate  property  of 
Mrs.  M.  8.  Lockett,  she  cannot  be  bound  by 
the  admissions  and  declarations  of  her  hus- 
band." That  the  admissions  or  declarations 
of  the  husband  with  respect  to  the  separate 
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estate  of  the  wife,  and  prejiidiclal  to  her  in- 
terests therein,  are  nut  admissible  as  afi;ainst 
her,  Is  a  rule  the  correctness  of  which  cannot 
be  doubted,  (McKay  v.  Tread  well.  8  Tex,  177;) 
but  when  he  acts  »s  her  agent,  under  authority 
express  or  implied,  his  declarations  made 
within  the  scope  of  his  agency  would  be.  So, 
too,  where  she  claims  under  or  by  virtue  of 
the  acts  and  declarations  of  the  husband  they 
would  be  admissible  against  her,  not  as  to  her 
separate  property,  but  as  to  the  property  she 
seeks  to  acquire  by  virtue  of  his  acts.  We  do 
not  understand,  however,  that  the  rule  that 
th^  wife  is  not  bound  by  the  declarations  or 
admissions  of  the  husband  as  to  her  separate 
property,  when  they  are  prejudicial  to  her, 
has  any  application  to  this  case. 

The  title  to  the  land  is  specially  pleaded  by 
the  plaintiffs  to  be  one  acquired  by  an  ad- 
verse possession  of  10  years.  A  recovery 
was  had  by  plaintiffs  upon  this  theory.  Con- 
sequently, the  land  could  not  have  been  the 
separate  estate  of  the  wife.  Whatever  right 
or  title  she  acquired  to  the  land  under  the 
statute  of  limitations  was  necessarily  in  com- 
mon with  the  husband.  Her  possession,  in 
whole  or  in  part,  for  the  period  of  10  years, 
was  that  of  her  husband,  and  his  possession 
was  hers;  and  his  acts,  declaradons,  and  coi:- 
duct  in  relation  to  it  were  admissible.  It  is 
true  that  defendant  and  other  witnesses  tes- 
tified that  Lookett,  in  1880,  offered  to  buy 
the  land  in  controversy  from  defendant.  But 
we  have  not  been  able  to  find  in  the  record 
that  the  facts  sought  to  be  proved  by  the 
witness  Hale,  and  W.  J.  Hurley,  the  defend- 
ant, were  testitled  to  by  the  latter,  as  is  stated 
in  the  explanation  of  the  ruling  contained  in 
the  bill  of  exception.  The  time  referred  to 
in  the  excluded  testimony  was  during  the 
year  1877;  that  mentioned  by  the  witnesses 
testifying  to  Solomon  Lockett's  offer  to  buy 
the  strip  of  laud,  and  his  acquiescence  in  the 
correctness  of  defendant's  line,  was  in  1880. 

To  show  a  recognition  by  the  defendant, 
Hurley,  of  the  hedge  and  fence  line,  as 
claimed  by  the  plaintiffs,  and  that  he  was  es- 
topped from  denying  it  to  be  the  true  line, 
a  witness,  D.  G.  McCain^  testified  in  behalf 
of  plaintiffs  that,  "during  the  year  1869,  he 

I  McCain)  had  purchased  from  defendant, 
lurley,  150  acres  of  the  Campbell  survey; 
that  defendant  executed  a  deed  to  him  in  1870 
for  the  same;  that  a  surveyor,  Quinn,  sur- 
veyed the  150-acre  tract,  and,  in  making  this 
survey,  a  point  in  the  old  hedge  was  recog- 
nized by  defendant  as  the  beginning  corner 
of  the  tract  sold  to  McCain,  and  as  marking 
the  true  eastern  line  of  the  Campbell  survey; 
that  the  deed  executed  to  McCain  by  defend- 
ant calls  for  a  stake  in  the  east  line  of  said 
Campbell  survey  as  its  beginning  point,  and 
calls  also  for  tlie  west  iiue  of  the  Sessions 
survey,  and  running  for  the  cl(»ing  call  up, 
and  along  the  line  of  the  hedge."  To  explain 
and  rebut  this  evidence,  the  defendant  of- 
fered to  prove  by  himself  that  the  reason  for 
placing  a  stake  in  the  edge  of  the  hedge  as 
the  south-east  corner  of  the  tract  he  had  con- 


veyed to  McCain,  instead  of  establishing  it 
east- of  said  hedge,  was  because  the  east  line 
of  the  Campl>ell  and  the  west  line  of  the  Ses- 
sions or  Nelson  tract  were  not  then  settled; 
that  he,  defendant,  had  agreed  with  Nelson, 
the  then  owner  of  the  Sessions  survey,  that 
they  would  have  the  Campbell  and  Sessions 
surveys  rnn  out,  and  the  division  line  i>e- 
tween  them  settled  and  fixed;  and  that.  If  the 
true  line  was  ascertained  to  be  east  of  said 
hedge,  he  would  let  Nelson  have  the  strip 
east  of  said  hedge;  that,  in  consequence  of 
this  agreement  to  let  Nelson  have  said  strip 
of  land  if  found  to  be  east  of  said  hedge,  he 
placed  the  eastern  line  of  the  tract  conveyed 
to  McCain  on  said  hedge."  To  all  of  this  tes- 
timony plaintiffs  objected,  "because  Nelson 
was  shown  to  be  dead,  and  that  plaintiffs  are 
shown  to  be  claiming  title  by  purchase  from 
the  administrator  of  Nelson." 

In  this  connection  it  will  be  proper  to 
consider  the  exceptions  to  the  exclusion  of 
other  evidence  upon  similar  grounds.  Tlie 
defendant  offered  to  introduce  his  own  evi- 
dence to  the  effect  that  "in  the  year  li:'70 
Nelson  and  he  had  procured  a  surveyor, 
Hamp  Richards,  and  one  Barnett,  to  establish 
the  division  line  between  the  Campbell  and 
Sessions  surveys;  that  said  Richards  ran  and 
established  said  line  aLwut  20  taras  east  of 
the  hedge;  that  this  line  was  then  adopted 
by  Nelson  and  defendant  as  the  true  division 
line  between  these  surveys;  and  that  Nelson 
admitted  the  land  in  controversy  to  be  the 
defendant's  land ;  Xnd  that  said  Nelson  never, 
after  the  survey  made  by  Richards  in  1870, 
disputed  defendant's  title  to  the  land,  nor 
did  he  after  that  survey  claim  the  same  ad- 
versely to  defendant,  but  always  after  that 
time  regarded  and  considered  the  line  so  es- 
tablished as  the  true  division  line  between 
them;  that  Nelson  desired  to  purchase  the 
strip  of  land,  which  defendant  would  not  sell, 
but  agreed  to  let  Nelson  use  it  and  cultivate 
it  free  until  defendant  was  ready  to  move  his 
fence;  that  Nelson  so  used  it  with  this  un- 
derstanding until  his  death."  All  of  this 
evidence  offered  by  the  defendant  was  ob- 
jected to,  and  excluded  upon  the  ground 
above  stated.  Neither  the  administrator  nor 
heirs  of  Nelson  were  parties  to  this  suit. 
The  right  given  by  the  law  to  a  party  to  a 
suit  to  testify  is  general,  and  it  should  not 
be  abridged  unless  he  is  brought  within  the 
exception  which  operates  to  curtail  this  priv- 
ilege. Ballon  V.  Tilton,  52  N.  H.  607.  In 
this  case  the  plaintiffs  seek  to  acquire  title 
under  the  acts,  conduct,  possession,  and  as- 
sertion of  ownership  of  Nelson,  which,  tacked 
to  the  occupancy,  and  combined  with  acts  of 
plaintiffs,  completes  their  title.  The  testi- 
mony of  Banks,  Nelson's  administrator,  in 
beh^f  of  plaintiffs,  as  to  the  conduct  and 
claim  of  Nelson  to  this  land,  that  he  had  held 
adverse,  open,  and  peaceable  possession  of  it. 
and  had  planted  the  hedge  along  the  western 
line  of  the  Sessions  survey,  is  replete  with 
details  as  to  Nelson's  acts.  If  Nelson  bad 
testified  in  pei-son  upon  the  trial  it  is  not 
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probable  that  his  testimony  upon  this  phase 
of  the  case  would  have  been  more  specific; 
and  to  exclude  the  evidence  above  referred 
to  we  ttiink  would  defeat  one  object  of  the 
law,  which  is  to  put  the  parties  where  it  ap- 
pUes  on  an  equal  footing,  by  allowing  the 
plaintiffs  the  advantage  of  the  acts  and  con- 
duct of  Kelson  as  testified  to  by  his  admin- 
istrator, Banks,  and  deprive  the  defendant  of 
bis  evidence  with  reference  to  them.  .  We 
ttiink  there  was  error  in  excluding  the  evi- 
dence. 

Errors  contained  in  the  charge  of  the  court 
are  made  the  basis  of  several  assit^nments. 
To  authorize  a  recovery,  and  complete  the 
lO-years  possession,  it  was  necessary  that  the 
occupancy  of  Nelson  and  Banks  should  be 
tacked  to  plaintiffs'.  Hale,  a  witness,  tes- 
tified that  he  liad  resided  on  the  Campbell 
survey,  and  had  known  the  land  in  contro- 
versy, for  35  years.  In  1859  or  1860,  Nelson 
purchased  100  acres  of  the  Sessions  survey 
from  David  Smith,  the  land,  however,  not 
being  then  surveyed.  The  dividing  line  be- 
tween the  Campbell  and  the  Sessions  surveys 
was  not  then  definitely  known.  NeLson 
went  upon  the  land,  which  he  supposed  he 
luid  purcliaaed  from  Smith,  built  some  houses, 
and  set  out  a  hedge.  About  the  time  Smith 
entered  the  army,  in  1863,  the  land  was  sur- 
veyed by  Quinn  to  obtain  the  field-notes  for  in- 
sertion in  the  deed  to  be  executed  by  Smith  to 
Nelson.  After  the  survey  Quinn  stated  to 
the  witness  Hale,  and  Smith  and  Nelson,  that 
Nelson  had  got  his  fence  and  hedge  over  and 
west  of  his  line;  that  he  (Quinn)  tried  to  save 
Nelson's  house, — "sprung  his  compass  for 
that  purpose,  but  did  not  quite  do  it. "  After 
this  there  was  some  unceitainty  among  the 
owners  of  various  tracts  on  the  Campbell 
survey  as  to  its  east  boundary  line.  It  was 
agreed  among  them  to  settle  this  line.  The 
parties  interested  in  and  making  this  agree- 
ment were  the  witness,  defendant,  Hurley, 
Wilkinson,  Nelson,  and  probably  others. 
They  procured  a  surveyor,  Hamp  Richards, 
to  establish  by  a  survey  this  line  in  1870. 
All  of  the  parties  named  went  U|)on  the 
ground,  and  assisted  Kicbards  in  making  the 
survey.  "We  began  at  a  corner  of  the 
Campt>ell  survey,  about  which  there  has  nev- 
er beien  any  dispute,  and  ran  all  the  lines,  es- 
tablishing tlie  east  line  of  the  Campbell  about 
twenty  varas  east  of  the  hedge,  and  as  it  was 
fixed  by  subsequent  surveys  of  Wade  and 
Barnett."  This  witness  testified  also  that 
"on  the  same  day  of  the  survey,  and  just 
after  it,  and  after  the  parties  had  agreed  that 
this  was  the  true  line,"  he  heard  "Nelson  of- 
fer to  bay  the  land  in  controversy  from  de- 
fendant, which  the  defendant  declined,  but 
told  Nelson  he  would  leave  him  an  outlet 
when  be  moved  his  fence."  H.  T.  Wilkin- 
son testified  that  Nelson  had  never  during 
his  life-time  claimed  the  line  marked  by  the 
hedge,  but  always  recognized  it  as  20  varas 
east  of  tliat  point.  Several  other  witnesses 
testified  to  the  fact  that  the  line  had  l>een  so 
recognized  as  claimed  by  the  defendant. 


In  this  connection  the  defendant  requested 
the  following  charges,  which  were  refused: 
"You  are  instruct^  that  the  plaintiffs,  in 
order  to  recover  from  the  defendant  under 
the  ten-years  statute  of  limitations,  must 
show  by  a  preponderance  of  the  evidence  that 
the  plaintiff,  and  those  under  whom  she 
claims,  have  had  and  held  for  the  full  period 

of  ten  years  before  the day  of , 

1883,  not  only  actual  possession,  but  also 
visible,  continuous,  notorious,  and  hostile 
possession,  of  the  strip  of  land  in  controversy, 
against  the  defendant,  and  possession  of  such 
a  character  as  to  indicate  unmistakably  an 
tissertion  on  their  part  of  a  claim  of  exclusive 
owneraliip  in  them  as  against  the  defendant. 
Hurley,  and,  unless  you  so  find  from  the  evi- 
dence, you  are  instructed  to  find  in  favor  of 
defendant.  You  are  further  instructed  in 
this  case  that,  if  yon  find  from  the  evidence 
that  Nelson  held  possession  of  and  used  the 
land  in  controversy  by  the  consent  or  per* 
mission  of  the  defendant.  Hurley,  or  if  the 
said  Nelson  admitted  to  said  Hurley,  during 
the  time  that  he  (Nelson)  was  in  possession 
of  said  land,  that  he  (Hurley)  was  the  owner 
of  said  land,  and  did  not  revoke  said  admis- 
sion, in  either  event  the  possession  of  said 
Nelson  would  not  be  adverse  to  said  Hurley; 
and  if  you  find  from  the  evidence  that  the 
said  Banks  was  appointed  administrator  of 
the  estate  of  said  Nelson,  and  that  he  re- 
ceived his  possession  of  the  land  in  contro- 
versy by  and  through  his  right  as  such  ad- 
ministrator, then  the  said  Banks  would  hold 
just  as  the  said  Nelson  would  have  been 
compelled  to  hold;  and  if  you  find  from  the 
evidence  that  said  Nelson  held  the  land  in 
controversy  by  the  permission  and  consent  of 
the  said  W.  J.  Hurley,  then  you  must  find 
that  the  said  administrator.  Banks,  held  the 
said  land  by  the  consent  and  permission  of 
the  defendant,  unless  the  evidence  in  this 
case  shows  that  the  said  Nelson  before  his 
death,  or  the  said  Banlu  after  the  death  of 
said  Nelson,  by  acts  or  words  of  no  uncertain 
character,  repudiated  the  right  of  the  defend- 
ant. Hurley,  and  claimed  said  land  adversely 
thereto.  You  are  further  instructed  that  if, 
under  the  above  instructions,  you  find  from 
the  evidence  that  said  Nelson  and  Banks  held 
the  land  in  controversy  by  the  permission 
and  consent  of  the  defendant,  and  that  dur- 
ing the  time  that  they  so  held  same  (if  yoa 
so  find)  neither  of  said  parties  repudiated  the 
right  of  said  Hurley  to  hold  same  as  ex* 
plained  above,  then  you  are  instructed  that 
you  cannot  compute  the  time  during  which 
said  parties  so  held  said  land  in  favor  of 
plaintiffs  under  the  claim  of  ten  years'  stat- 
ute of  limitations,  and  you  are  instructed  to 
find  for  defendant." 

The  charge  of  the  court  contained  the  stat- 
utory definitions  of  peaceable  and  adverse 
possession.  Instructing  the  jury  as  to  the 
law  applicable  to  the  evidence  recited  above, 
the  charge  in  general  terms  is  as  follows: 
"But  if  one  person  has  peaceable  possession 
of  an  estate,  and  holds  the  same  by  the  will 
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of  the  owner,  either  expressly  or  by  the  tacit 
ponsent  of  the  owner,  and  does  not  claim  the 
■ame  adversely,  as  hereinbefore  explained, 
then  those  who  hold  his  estate  cannot  claim 
the  estate  by  reason  of  auoh  former  peaceable 
possession,  bat  they  must  show  that  their 
possession  is  peaceable,  adrerse,  continuous, 
and  uninterrupted,  and  used  and  appro- 
priated, as  hereinbefore  explained,  for  more 
than  10  years,  as  before  explained;  and  when 
the  same  Is  so  shown  by  the  evidence,  then 
the  law  of  limitations  will  secure  to  one 
showing  such  possession  a  title  to  the  land 
against  the  owner  and  the  rest  of  mankind." 
We  think  the  charge  requested  or  similar  in- 
structions should,  in  view  of  tlie  evidence  in 
the  case,  have  been  given.  Wood,  Lim.  678; 
Satterwhlte  v.  Rosser.  61  Tex.  171;  Carter  T. 
Town  of  La  Grange,  60  Tex.  638. 

The  court  instructed  the  jury  that  the 
"mere  admissions  of  the  husband  as  to  the 
right  or  interest  of  the  wife's  separate  prop- 
erty will  not  be  suflScient  to  prejudice  or  de- 
feat any  rights  of  the  wife,  unless  such  ad- 
missions are  made  by  authority  or  consent 
of  the  wife,  or  unless  the  same  arS  acquiesced 
in  by  the  wife  after  the  same  has  come  to  her 
knowledge:  and  in  this  case,  if  you  And  that 
the  husband  of  the  plaintilT  M.  S.  Lockett 
made  any  admission  to  the  extent  of  her 
right  or  claim  to  the  boundary  lines  of  her 
land,  then  you  are  instructed  that  you  wiU 
not  consider  such  admissions,  if  any,  as  ev- 
idence against  her,  unless  you  further  find 
that  she  authorized,  consented  to,  or  know- 
ingly acquiesced  in  such,  if  any,  admissions; 
but  if  you  find  that  the  husband,  Solomon 
Lockett,  did  make  any  admission  or  agree- 
ment affecting  the  right  or  interest  of  M.  8. 
Lockett's  claim  to  the  land  described  in  the 
petition,  and  that  the  same  was  done  with  her 
authority  or  consent,  or  was,  after  same  was 
known  to  her,  acquiesced  in  by  her,  then  you 
may  regard  such  admissions  or  agreement,  if 
any,  as  evMenoe  in  the  case,  and  you  may  give 
to  the  same  such  weight  as  you  may  think, 
under  all  the  evidence  in  the  case,  the  same, 
if  any,  is  entitled  to." 

The  charge  requested  by  the  defendant  in 
this  connection  was  to  the  effect  that  if  it 
was  found  that  "Solomon  Lockett  acted  as  the 
agent  of,  and  for  his  wife,  M.  6.  Lockett,  in 
this  purchase  of  the  Nelson  tract  of  land,  and 
took  possession  thereof  under  the  authority 
of  Mrs.  Lockett,  and  held  it  as  her  agent,  she 
would  be  bound  by  his  agreement  and  admis- 
sions made  within  the  scope  of  such  agency;" 
and  that  "if  it  was  found  from  the  evidence 
that  Solomon  Lockett  was  the  agent  of  M.  S. 
Lockett,  as  stated  above,  and  that  she  claims 
the  land  in  controversy  under  the  lO-years 
statute  of  limitations,  acquired  in  part  by 
virtue  of  the  possession  of  the  said  Solomon 
Lockett  as  such  agent,  and  if  you  And  from 
the  evidence  that  said  Solomon  Lockett,  dur- 
ing the  time  that  he  was  in  puesession  of  said 
land  as  such  agent,  and  while  acting  as  such 
agent,  admitted  that  tho  defendant  was  the 
owuer  of  the  land  in  controversy,  you  are  in- 


structed tiiat  the  plaintiff  Mrs.  M.  S.  Tjoekett 
is  bound  by  such  admissions  so  made;  and, 
if  you  so  find,  you  are  instructed  to  find  in 
favor  of  the  defendant."  As  we  have  said, 
the  admissions  of  the  husband  in  respect  to 
the  separate  property  of  the  wife  cannot  d»- 
feat  or  prejudice  her  right  or  title  thereto; 
nor  are  they  admissible  as  to  the  extent  of 
the  boundary  lines  of  the  wife's  land  to  her 
prejudice.  But  in  this  case  the  title  of  the 
plaintiff  M.  S.  Lockett  to  the  land  could  b« 
derived  from  the  deed  of  Nelson's  adminis- 
trator, Banks,  only  in  the  event  that  the 
hedge  and  fence  mark  the  true  east  line  of  the 
Campl)ell  and  the  western  line  of  the  Nelson 
or  Sessions  survey.  It  was  shown  upon  the 
trial  that  this  was  not  the  ground  upon 
which  she  was  entitled  to  recover;  but  tho 
title  upon  which  the  recovery  was  had  was 
under  the  statute  of  10  years'  limitation,  ac- 
quired in  part  by  the  possession  and  occu- 
pancy of  Nelson,  her  own,  and  that  of  her 
husband. 

The  case  standing  thus,  we  do  not  think 
it  was  necessary,  in  order  to  affect  her  title 
by  limitation,  that  the  plaintiff  Mn.  M.  S. 
Lockett  should  have  authorized  the  admis- 
sions of  her  husband,  nor  that  she  should  have 
acquiesced  in  them.  If  the  title  to  this  land 
was  acquired  as  sot  forth  in  the  petition,  and  ' 
as  ascertained  by  the  verdict,  it  was  not  her 
separate  property;  and,  the  possession  of  M. 
S.  Lockett  being  the  possession  of  her  hus- 
band, his  declarations  and  acts  were  admissi- 
ble; and  the  charge  requested  presenting  this 
view  of  the  law  should  have  been  given,  or 
instructions  embodying  this  principle. 

For  the  errors  mentioned  in  the  opinion 
we  think  the  judgment  shoold  be  reversed* 
and  the  caase  remanded. 

Fbb  Oobiam.    Adopted* 


Tbawbsk  d.  Mabtik  Bbown  Go. 
ISwpreme  Court  of  Texas.    Oct  15, 1889.) 
Afpeai/— OBJScrnoss  Waiv»>— Plsadino. 

1.  Where  several  pleadlngrs  are  beard  out  of 
dne  order  by  consent  of  parties  and  without  objeo. 
tion,  an  objection  to  snen  hearing  cannot  be  raised 
onappeaL 

2.  A  plea  in  abatement  of  the  pendency  of  a 
prior  suit  for  the  same  caase  of  action  cannot  be 
sustained  where  the  prior  snit  is  dismissed  before 
the  hearing  of  snoh  plea,  and  no  suggestion  as  to 
costs  Is  made,  nor  objeotlon  to  the  sabstance  of 
the  plea  urged. 

8.  Where  It  was  admitted  that  the  first  suit 
was  dismissed  before  the  plea  was  acted  on,  that 
fact  cannot  be  oontroverted  on  appeal  by  a  certtfl- 
oate  of  the  olerk. 

Appeal  from  district  court,  Tarrant  ooon- 
ty;  R.  E.  Beckbah,  Judge. 

Ball  (ft  ifuCart,  for  appellant.  Stanleg  i§ 
Spoonia,  for  appellee. 

Staytom,  G.  J.  This  action  was  brought 
by  appellee  on  December  8,  1886,  to  recover 
frqm  appellant  a  sura  due  on  an  open  account, 
and  a  writ  of  attachment  was  sued  out  and 
levied  on  lands  belonging  to  appellant.    On 
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September  15. 1887,  appellant  filed  an  answer, 
and  a  plea  in  reconvention,  seeking  damnges 
for  an  alleged  wrongful  use  of  the  writ  of  at- 
tachment. The  justice  of  appellee's  claim 
was  admitted.  Appellee  pleaded,  in  abate- 
ment of  the  action  set  up  in  appellant's  recon- 
vention, that  he  had  instituted  an  independ- 
ent action  in  the  same  court  on  the  same 
cause  of  action  pleaded  in  reconvention, 
which  was  pending  when  the  plea  in  recon- 
vention was  filed,  and  demurrers  to  the  plea 
of  appellant  were  sabsequentlj  filed.  These 
exceptions  were  heard  before  the  plea  in 
abatt-ment,  and  one  of  tbem  sustained,  but 
the  others  overruled.  After  this  was  done 
the  parties,  by  agreement,  as  is  shown  by  the 
bill  of  exceptions,  submitted  to  the  court  the 
plea  in  abatement  on  the  matters  of  law  and 
fact  involved  In  it,  and  upon  an  inspection 
of  the  record  and  the  admissions  of  the  par- 
tiflB  the  oourt  found  that  the  averments  of 
the  plea  in  abatement  were  true,  and  no 
question  is  made  as  to  the  sufficiency  of  the 
averments.  It  was,  however;  farther  ad- 
mitted that,  tliough  pending  when  the  plea 
in  reconvention  was  filed,  the  former  action 
was  dismissed  before  the  hearing  of  the  plea 
in  abatement.  So  standing  the  matter,  the 
oonrt  below  sustained  the  plea  In  abatement, 
and  refused  to  hear  the  matters  set  up  in  the 
plea  in  reconvention,  and,  on  hearing,  judg- 
ment was  rendered  in  favor  of  appellee  for 
sum  claimed,  with  foreclosure  of  attachment 
Uen.  It  is  now  ui^ed  that  the  court  erred  in 
acting  on  the  plea  iu  abatement  after  action 
on  exceptions  to  the  plea  in  reconvention. 
These  several  pleadings  were  filiad  in  due  or- 
der, and  should  have  been  so  disposed  of. 
(Sayles.  Tex.  Civil  St.  arte.  1262.  1268;)  but 
if  the  court,  in  its  discretion,  heanl  them  out 
of  their  order,  this  would  not  deprive  a  party 
of  the  right  to  have  a  pleading  passed  upon 
out  of  due  order,  unless  it  was  one  In  its 
nature  such  as  the  plea  acted  upon  would 
waive.  It  appears,  however,  that  the  plea 
in  abatement  was  heard  by  consent  of  parties 
after  tlie  exceptions  were  acted  upon,  and 
the  only  objectiou  made  was  to  the  ruling  on 
the  plea.  On  this  state  of  facts,  were  the 
rule  otherwise  than  as  stated,  the  agreement 
or  parties  and  want  of  objection  in  tlie  court 
below  would  preclude  appellant  from  raising 
such  a  qnestion  for  the  first  time  in  this  court. 
It  is  urged  that  the  court  erred  in  sustain- 
ing the  plea  in  abatement,  for  that  the  former 
suit  hud  been  dismissed  before  the  plea  was 
heard.  There  are  elementaiy  writers  and 
adjudicated  cases  which  hold  that  if  the  first 
action  is  pending  when  the  second  is  insti- 
tuted, the  latter,  on  proper  plea  and  proof  of 
that  fact,  will  be  abated,  notwithstanding 
the  former  action  may  have  been  dismissed 
before  the  plea  in  abatement  is  filed  or  acted 
upon.  In  the  case  of  Payne  v.  Benbam,  16 
Tex.  867,  this  rule  was  not  followed.  In 
that  case  it  was  said:  "We  are  aware  that 
tqr  the  strict  rules  of  practice  in  the  courts  of 
coounon  law,  the  facts  so  pleaded  would 
have  abated  the  suit  last  commenced.    We, 


however,  regard  it  as  a  qnestion  of  costs,  not 
at  all  involving  the  merits  of  the  cause  of 
action.  If  the  two  suits  bad  been  still  pend- 
ing at  the  time  the  plea  in  abatement  was 
filed,  we  would  have  required  the  party  to 
dismiss  one  and  pay  the  costs  l>efore  proceed- 
ing to  trial  with  the  other.  *  *  *  If  the 
cost  of  the  first  suit  had  not  been  paid  when 
it  was  dismissed,  and  that  fact  had  been  made 
known  to  the  court,  a  rule  could  have  been 
obtained,  requiring  the  cost  to  be  paid  or  se- 
cured before  the  party  would  have  been  per- 
mitted to  proceed  with  the  suit."  Ibis 
seems  to  us  the  better  rule,  and  it  seems  to 
be  in  accordance  with  the  weight  of  recent 
cases.  Beats  v.  Cameron,  3  How.  Pr.  414; 
Schmidt  v.  Braunn.  10  La.  Ann.  26;  Mars- 
ton  V.  Lawrence,  1  Johns.  Cas.  897.  No 
suggestion  as  to  costs  was  made,  nor  objec- 
tion to  the  substance  of  the  plea  urged,  and 
we  are  of  the  opinion  that  the  oourt  erred  in 
sustaining  it  upon  tlie  facts  declared  to  have 
been  shown  by  the  record,  and  admitted  by 
the  parties.  Appellee  insists  that  it  was  not 
true  that  the  first  action  was  dismissed  be- 
fore the  plea  was  acted  upon,  and  attaches  to 
his  brief  a  certificate  of  the  clerk  of  the  court 
to  that  effect.  The  bill  of  exceptions  shows 
that  the  dismissal  of  the  first  suit,  before 
the  plea  was  acted  upon,  was  a  fact  admitted 
by  appellee  on  the  hearing,  and  the  fact 
thus  shown  cannot  be  controverted  in  this 
court  in  the  manner  attempted.  It  is  sa{^ 
gested  tliat  the  court  below  erred  in  overrule 
ing  the  exceptions  to  the  plea  in  reconven- 
tion, and  that  for  this  reason  the  judgment 
should  be  sustained,  even  though  the  oourt 
below  m:ty  have  erred  in  its  ruling  on  the 
plea  in  abatement.  The  ruling  of  the  court 
on  the  exceptions  is  not  so  presented  as  to 
entitle  appellee  to  have  it  now  revised,  but 
if  it  be  true  that  the  exceptions  should  have 
been  sustained  it  would  have  been  the  right 
of  appellant  to  amend,  and  he  could  not  be 
cut  off  from  that  right  by  a  decision  of  this 
oourt  affirming  the  judgment  against  him  on 
a  point  decided  in  his  favor  by  the  oourt  be- 
low, not  now  presented  for  revision  and  re- 
lating to  matter  which  possibly  may  be  made 
good  by  amendment  if  now  subject  to  excep- 
tion. For  the  error  of  the  oourt  in  sustain- 
ing the  plea  in  abatement  Ite  judgment  will 
be  reversed,  and  the  cause  remanded,  and  it 
is  so  ordered. 

OmtMiNOHAM  et  al.  e.  Statb. 
{Supreme  Court  of  Texas.    Oct.  16, 1889.) 

AFPBXI/— RB00RI>— CONTIHUAKCa — SCKFIUBB. 

1.  Where  documents  offered  In  evidence  at  the 
trial,  and  objected  to  on  the  ground  that  the  lm> 
pression  thereto  attached  had  no  words  or  letters 
to  show  that  it  was  the  seal  that  it  purported  to 
be,  are  found  In  the  reoerd,  indorsed  with  an  agree- 
ment  of  counsel  that  they  are  the  papers  referred 
to  in  the  bill  of  exceptions,  and  that  they  ghould 
be  made  part  of  the  record,  but  there  is  no  order 
of  thetrialoourt  to  that  effect,  such  papers  will  not 
be  considered  by  the  supreme  court  in  determin- 
ing the  correctness  of  the  ruling  on  the  evidence; 
and  the  statements  of  the  judee  in  the  bill  of  ex- 
ceptions that  tba  impresaioD,  though  dim,  was  evl- 
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dently  made  with  the  proper  seal,  will  be  concla- 
■iTe  of  the  question. 

2.  Where  a  suit  is  brought  by  the  state  to  can- 
eel  the  sale  of  certain  lands,  and  the  complaint 
alleging  a  sale  to  defendant  and  a  forfeiture,  is 
subsequently  amended,  changing  the  suit  to  an  ac- 
tion of  trespass  to  try  title,  making  it  necessary 
for  defendant  to  prove  such  sale,  he  may  demand 
a  continuance  on  the  ground  of  surprise,  but  it  is 
too  late  to  raise  the  question  of  surprise  on  a  mo- 
tion for  a  new  triaL  • 

Appeal  from  district  court,  Donlej  coun- 
ty; Frank  Willis.  Judge. 

Chas.  H^AeeJer.  for  appellants.  J.S.Hogg, 
R.  H.  Harrison,  and  L.  D.  Miller,  for  tbe 
State. 

Gainbs,  J.  This  suit  was  originally 
brought  by  the  state  to  cancel  a  sale  of  a  cer- 
tain section  of  school  lands  lying  in  Donley 
county,  alleged  to  have  been  made  to  appel- 
lant Cunningham.  By  an  amended  petition, 
appellant  Montgomery  was  made  a  party  de- 
fendant. Tbe  first  amended  petition  alleged 
tbe  sale  of  the  land  to  Cunningham,  his  fail- 
ure to  comply  with  tbeconditionsof  the  sale, 
and  that  Montgomery  was  setting  up  a  claim 
to  the  property.  On  tbe  day  of  the  trial  a 
second  amended  petition  was  filed  on  behalf 
of  the  state,  changing  the  suit  to  an  ordinary 
action  of  trespass  to  try  title,  and  containing 
only  the  averments  essential  to  maintain  that 
action  under  the  provisions  of  our  statute. 
During  the  progress  of  the  trial  tbe  plaintiff 
offered  in  evidence  certified  copies  of  cei°tain 
documents  on  file  in  the  general  land-office. 
Tbe  evidence  was  objected  to  upon  the  ground 
that  the  impression  attached  to  the  otticer's 
certificate,  which  purported  to  have  been 
made  by  the  seal  of  his  office,  had  no  words 
or  letters  thereon  showing,  or  tending  to 
show,  that  it  was  made  with  such  seal.  Tlie 
evidence  whs  admitted,  and  bill  of  excep- 
tions allowed.  The  trial  judge,  however, 
modified  the  bill  of  exceptions  by  stating  that 
the  impression,  though  dim,  was  evidently 
made  with  tbe  seal  provided  for  tbe  commis- 
sioner. The  original  copies  offered  in  evi- 
dence are  not  made  a  part  of  the  bill  of  ex- 
ceptions; nor  does  it  anywhere  appear  that 
the  court  ordered  them  to  be  sent  up  to  this 
court  as  a  part  of  the  record.  They  are  found, 
however,  incorporated  in  the  record,  and  in- 
dorsed with  an  agreement  of  counsel  that 
they  are  tbe  papers  referred  to  in  the  bill  of 
exceptions,  and  that  they  should  be  sent  up 
as  part  of  the  record  for  the  inspection  of 
this  court.  When  it  is  desired  that  original 
papers  used  upon  the  trial  in  the  court  be- 
low shall  accompany  the  transcript,  we  deem 
the  proper  practice  to  be  to  obtain  an  order 
of  the  trial  court  to  that  effect.  This  seems 
to  have  been  contemplated  when  the  present 
rules  were  adopted.  See  liule  62  of  "Kules 
lor  tbe  Supreme  Court."  The  trial  judge 
must  sign  the  bill  of  exceptions  and  the 
statement  of  facts.  To  permit  the  counsel 
in  a  csise  to  agree  to  send  up  original  docu- 
ments as  those  ruled  upon  in  a  bill  of  excep- 
tions, without  his  approval  or  order,  would 
be  to  allow  them  to  bring  to  this  court,  by 


agreement,  a  question  not  passed  upon  by 
the  court  below.  It  is  against  the  policy  of 
the  law  and  the  spirit  of  our  statutes  and 
rules  to  permit  this.  We  are  of  opinion, 
therefore,  that  we  are  not  at  liberty  to  look 
to  the  certified  transcripts  from  the  land-ot- 
fice  attached  to  tbe  record  in  this  case,  in 
determining  the  correctness  of  tbe  court's 
ruling  in  admitting  the  evidence,  and  that 
we  must  talie  the  statement  of  the  presiding 
judge  that  the  impression  upon  the  papers 
was  sufficiently  distinct  to  enable  him  to 
identify  it  as  tbe  seal  of  the  commissioner  of 
the  general  land-office  as  conclusive  of  the 
question. 

It  is  Insisted  the  court  below  should  have 
granted  defendants'  motion  for  new  trial  on 
the  ground  of  surprise  by  the  filing  of  the 
last  amended  petition.  A  plaintiff  in  a  suit 
for  the  recovery  of  real  estate,  who  has  spe- 
cifically pleaded  his  title,  is  confined  upon  the 
trial  to  the  proof  of  the  titles  so  pleaded;  but, 
should  he  amend  and  file  his  petition  in  the 
statutory  form,  he  may  prove  any  title  under 
which  he  claims.  Hence  such  an  amendment 
is  well  calculated  to  operate  a  surprise  to  the 
defendant.  In  this  case  the  state  had  alleged 
a  sale  to  Cunningham,  and  a  forfeiture  of 
that  sale.  Under  that  pleading  it  was  un- 
necessary for  defendants  to  prove  the  sale. 
By  the  amendment  this  became  necessary, 
since  the  state  had  the  power  to  make  a  j>r{ma 
faeie  case  by  showing  that  the  land  had  been 
surveyed  and  set  apart  as  school  lands  un- 
der the  law.  The  defendants  were  clearly 
entitled  to  claim  a  contin  uance  on  the  ground 
of  surprise  upon  the  coming  on  of  tbe  state's 
last  amended  petition.  But  the  defendants 
should  have  demanded  the  continuance,  and, 
if  refused,  should  have  taken  an  exception. 
It  does  nut  appear  from  the  record,  in  any 
proper  manner,  that  a  continuance  was  de- 
manded. The  judgment  entry  shows  that 
the  plaintiff  announced  ready,  but  is  silent 
as  to  the  defendants.  In  the  absence  of  an 
exception  to  the  ruling  of  the  court  forcing 
them  to  trial,  the  presumption  Is  that  ihey 
went  to  trial  willingly.  It  was  too  late  to 
raise  the  question  for  tbe  first  time  in  the 
motion  for  a  new  trial.  It  appears  from  the 
motion  that  when  the  case  was  called  for 
trial  the  defendants  were  absent  Under 
such  circumstances  we  may  imagine  a  case 
in  which  a  counsel  might  properly  proceed 
to  trial  upon  the  coming  in  of  an  amendment 
presenting  new  issues.  They  might  be  ig- 
norant of  important  facts  known  to  their 
clients,  and  not  necessary  to  have  l>een  dis- 
closed to  them  by  tbe  latter  under  the  issues 
presented  under  the  original  pleading.  But 
tbe  motion  foi'  a  new  truii  discloses  no  such 
state  of  case.  The  counsel  for  the  defend- 
ants must  have  known  that  they  claimed 
title  to  the  land  under  a  sale  from  the  state; 
and,  when  the  pleadings  were  so  changed 
that  it  became  necessary  for  them  to  prove 
this,  they  should  have  demanded  a  continu- 
ance, and,  upon  its  refusal,  have  taken  a  bill 
of  exceptions.    This  was  nut  done.     We  cou- 
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elude,  therefore,  that  the  court  did  not  err  in 
OTerruliiig  the  motion  for  8  new  trial.  We 
find  no  error  in  the  judgment,  and  it  is  af- 
firmed. 


Caswzu,  et  aU  v.  Statb, 
{Supreme  Court  of  Texas.    OoL  16, 1889.) 

Appeal  from  district  court,  Donley  oonnty; 
Ttusts.  Wnxis.  Judge. 

Chat.  Wheeler,  for  appellants.  J.  8.  Hogg,  R. 
R.  Harriaon,  and  L.  D.  Miller,  tor  appellee. 

OAiNBg,  J.  This  case  presents  substsntially  the 
■ame  qnestions  raised  and  passed  upon  In  Cunning- 
ham T.  State,  ante,  217,  (this  day  decided.)  For 
tlie  reasons  stated  in  the  opinion  In  that  case,  the 
judgment  in  this  case  Is  affirmed. 


RlOHARDSOM  et  al.  V.  Kennxdt. 
(Supreme  Court  of  Texas.    Oct  15, 1889.) 

BXSOCTOSS  AND  AdMINISTIUTOBS— AOOOURTIVO. 

1.  As  to  claims  arising  before  the  commence- 
ment of  administration,  Rey.  St.  Tex.  art  iiOSi, 
provides  that  the  action  of  the  court  in  approving 
or  disapproving  such  a  claim  shall  have  the  force 
and  effect  of  a  final  judgment.  Articles  3192, 2193, 
provide  that  executors  and  administrators  shall  be 
allowed  all  reasonable  expenses,  necessarily  in- 
corred  by  them  in  the  administration,  which 
charges  ahall  be  acted  upon  by  the  court  in  like 
manner  as  other  claims  against  the  estate.  Article 
2142  provides  that  the  court  shall  examine  the  final 
account  of  an  executor  or  administrator,  and  the 
vouchers  accompanying  the  same,  and,  alter  hear- 
ing all  the  exceptions  and  objections  thereto,  and 
the  evidence  in  support  of  or  against  such  account, 
shall  restate  the  account  if  neoesaary,  and  audit 
and  settle  the  same.  HeU,  that  these  provisions 
do  Dot  give  the  force  and  effect  of  a  final  judg- 
moit  to  the  action  of  the  court  upon  expenses  of 
administration,  they  being  established  upon  ex 
jmrte  proceedings,  without  notice  to  any  one  in- 
terested in  the  estate. 

2.  Where  an  executor's  expense  account,  hav- 
ing been  presented  as  a  part  of  his  final  exhibit,  is 
ac«ed  upon  by  the  oonrt  on  the  same  day  with  such 
exhibit,  tbe  action  of  the  court  in  approving  the 
expense  account  and  the  final  ezUbit  is  substan- 
tially one  and  the  same  indgment,  and,  as  an  ap- 
peal from  the  approval  of  the  exhibit  carried  the 
whole  case  into  toe  district  court,  it  is  not  error  to 
overmle  the  executor's  plea  of  former  recovery  as 
to  the  expense  account. 

8.  The  final  account  of  executors  contained  the 
lollowiDg  items:  "Dec.  16,  Jake  Maurer,  848.85; 
Aug.  13,  Malin  &  Colvin,  848.90. "  One  of  the  ex- 
ecutors testified  that  one  of  them  *was  for  board 
and  meals  furnished  myself  and  hands  while  at- 
tending to  bosinees for  the  estate*,"  and  that  the 
other  "was  for  board  and  feed  for  horses  while 
loolting  after  stock  belonging  to  the  estate,  and 
also  for  feed  for  stock  wbue  attending  to  business 
for  the  estate."  Held,  that  neither  the  account 
Dor  the  eTldence  contained  the  specific  statements 
of  expenae  required  by  Rev.  St.  art.  2193,  provid- 
ing that  such  charges  shall  be  made  in  imting, 
showing  spedfioally  each  item  of  expense,  and  the 
date  thereof. 

4  Bach  aoconnt  contained  this  Item:  "June 
SB,  to  O.  J.  Wiren,  stable  bill,  8188.84."  The  evi- 
dcnice  showed  that  the  bill  was  for  keeping  two 
horses  belonging  to  the  estate,  and  aocrued  partly 
before  and  partly  after  the  death  of  the  testator, 
and  was  a  lien  on  the  horses;  that  there  was  an 
immediate  necessity  for  the  use  of  these  horses  In 
preserving  stock  lielonging  to  the  estate,  and,  the 
party-  in  possession  refusing  to  release  them,  the 
debt'was  paid  to  get  possession  of  them.  The  es- 
tate was  insolvent,  and  there  was  no  evidence  as 
to  tbe  value  of  the  horses.  Held-,  that  the  facts 
did  not  show  the  release  of  the  property  to  have 
been  so  much  for  the  ttenefit  of  the  estate  as  to 


make  it  proper  for  the  executor  to  procure  such 
release  by  paying  the  debt,  making  it  a  debt  of  the 
second  class,  whereas  it  was  one  of  the  tliird  or 
fourth  olass. 

Appeal  from  district  court.  Mitcliell  coun- 
ty; William  Kemnbdt,  Judge. 

Smith  dt  Smith,  for  appellants.  R.  S, 
Looney,  for  appellee. 

Hknrt,  J.  Appellants,  as  executors  of 
the  last  will  of  William  W.  Emmerson,  on 
the  20th  day  of  September,  1888,  filed  in  the 
county  court  their  final  account  of  their  ad- 
ministration of  the  estate  of  said  Emmerson. 
An  itemized  statement  of  the  expenses  of  the 
administration  incurred  by  the  executors  was 
attached  to  and  made  a  part  of  said  final  ex- 
hibit. Appellee,  who  was  a  third-class  cred- 
itor of  tbe  estate,  on  the  13tb  day  of  October, 
1888,  filed  exceptions  to  a  number  of  items 
contained  in  the  expense  account.  On  the 
27th  day  of  October,  1888.  the  statement  was 
duly  entered  upon  the  claim  doolcet  of  the 
county  court,  and  the  county  judge  indorsed 
upon  it  his  approval.  On  the  same  date  tbe 
county  court  acted  upon  the  final  exiiibit, 
overruling  the  exceptions  and  approving  it. 
The  creditor  appealed  to  the  district  court 
from  the  order  approving  tbe  exhibit.  In  the 
district  court  the  executors  pleaded  in  bar 
the  entry  of  their  claim  upon  the  claim  docket 
of  the  county  court,  and  its  approval  by  the 
county  judge,  insisting  that  no  appeal  had 
been  prosecuted  from  that  proceeding,  and 
that  it  conclusively  established  the  whole  of 
their  demand.  The  district  court  overruled 
this  defense,  and  sustained  exceptions  to  four 
items  of  the  account,  from  which  judgment 
the  executors  prosecute  this  appeal.  Article 
2031  of  tbe  Revised  Statutes  provides  that 
"the  action  of  the  court  in  approving  or  dis- 
approving a  claim  shall  have  the  force  and 
eifect  of  a  final  judgment,  and  when  the 
claimant,  or  any  person  interested  in  the  es- 
tate, shall  be  dissatisfied  with  such  action,  he 
may  appeal  therefrom  to  the  district  court, 
as  from  other  judgments  of  the  county  court 
rendered  in  probate  matters."  The  claims  em- 
braced in  this  article  are  such  as  originate  be- 
for  the  commencement  of  administration,  and 
do  not  include  such  as  grow  out  of  the  ad- 
ministration of  the  estate.  The  last-named 
class  are  provided  for  in  articles  2192  and 
2193  of  the  Revised  Statutes,  as  follows: 
"Art.  2192.  Executors  and  administrators 
shall  also  be  allowed  all  reasonable  expenses 
necessarily  incurred  by  them  in  tbe  pres- 
ervation, safe-keeping,  and  management  of 
the  estate,  and  all  reasonable  attorney's  fees 
that  may  be  necessarily  incurred  by  them  in 
the  course  of  tlie  udmi nistrHtion.  Art.  2193. 
All  such  charges  as  are  provided  for  in  the 
preceding  article  shall  be  made  in  writing, 
showing  specilically  each  item  of  expense,  and 
the  date  thereof,  and  shall  be  veritied  by  the 
alfldavit  of  tbe  executoror  administrator,  and 
filed  with  the  clerk  and  entered  upon  tiie 
claim  docket,  and  shall  be  acted  upon  tiy  the 
court  in  like  manner  as  other  claims  against 
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the  estate."  With  regard  to  the  action  to  be 
taken  by  the  court  upon  the  final  account  of 
an  executor  or  administrator  the  Revised 
Statutes  make  the  following  directions:  "Art. 
2142.  It  shall  l>e  the  duty  of  the  court  to  ex- 
amine said  account,  and  the  vouchers  accom- 
panying the  same,  and.  after  hearing  all  ex- 
ceptions and  objections  thereto,  and  the  evi- 
dence that  may  be  offered  in  support  of  or 
against  such  account,  to  restate  said  account, 
if  necessary,  and  audit  and  settle  the  same." 
The  contention  of  appellants  is  that  these 
provisions  of  the  law  put  the  expenses  of  the 
adrainiatratiun  as  to  the  manner  of  their  es- 
tablishment upon  the  same  footing,  in  all  re- 
spects, as  they  do  debts  that  preMde  the  ad- 
ministration, and  that  when  thus  established 
the  one  no  more  than  the  other  can  be  revised 
on  flnal  settlement  of  the  account  of  the  ex- 
ecutors. The  law  plainly  requires  that  claims 
for  expenses  of  administration  shall  be  dock- 
eted and  acted,  upon  by  the  court  in  like  man- 
ner as  other  claims  against  the  estate;  but, 
while  the  provision  with  regard  to  the  action 
of  the  court  upon  the  claims  of  other  parties 
expressly  declare  such  action  "shall  have  the 
force  and  effect  of  a  Unal  judgment,"  no  such 
effect  is  declared  in  favor  of  claims  for  ex- 
penses of  administration  in  favor  of  an  exec- 
utor or  administrator.  It  seems  to  ns  that 
there  are  substantial  reasons  for  a  difference 
in  this  respect.  When  claims  of  third  par- 
ties are  being  established,  it  must  be  done 
thraugh  the  executor  or  administrator  who 
represents  the  estate,  and  whose  duty  and 
interest  it  is  to  protect  the  estate.  On  the 
other  hand,  the  establishment  of  claims  be- 
longing to  the  administrator  or  executor  is 
an  ea>  parte  proceeding,  had  without  notice 
to  any  person  interested  in  the  estate,  and, 
with  regard  to  expenses  of  administration, 
unlimited  as  to  time,  except,  we  think,  that 
the  daims  should  be  presenteid  and  acted  up- 
on before  the  flnal  account  is  filed. 

We  do  not  think  it  was  the  intention  of  the 
legislature  that  the  representatives  of  an  es- 
tiUe  should  have  the  exceptional  and  unusual 
privilege  of  establishing  final  judgments  in 
their  own  favor  upon  ex  parte  proceedings, 
and  without  notice.  If  such  had  been  the 
intention  of  the  legislature,  we  think  it 
would  have  been  expressed,  as  it  was  in  the 
case  of  other  creditors  where  the  same  objec- 
tions do  not  exist.  The  requirements  that 
the  claims  of  the  legal  representatives  shall 
be  itemized,  sworn  to,  filed,  docketed,  and 
acted  upon  as  other  claims  against  the  estate, 
were  no  doubt  intended  as  an  additional  safe- 
guard for  persons  interested  in  the  estate, 
without  depriving  them  of  the  right  to  con- 
test the  account  on  final  hearing,  and  with- 
out depriving  the  court  at  that  time  of  the 
power  to  hear  "all  exceptions  and  objections 
thereto,  and  the  evidence  that  may  be  offered 
in  support  of  or  against  such  account,  and  to 
restate  it  if  necessary."  We  have  deemed  it 
proper  to  express  our  views  of  the  proper 
construction  of  the  above  statutes  without 
believing  it  necessary  to  do  so  to  dispose  of 


this  appeal.  As  the  expen«e  account  of  the 
executoi-8  was  presented  with,  and  as  jiart  of, 
their  final  exhibit,  and  was  acted  upon  in  the 
county  court  upon  the  same  day  that  the  final 
exhibit  was,  we  think  the  action  of  the  court 
in  docketing  and  approving  the  account,  and 
in  overruling  the  exceptions  to  it,  and  in  ap- 
proving the  final  exhibit,  including  the  claim 
of  the  executors,  was  substantially  one  and 
the  samejudgment,  and  that  the  creditors' ap- 
peal carried  into  the  district  court  the  wliole 
case,  and  that  there  was  no  error  in  overrul- 
ing the  executor's  plea  of  former  recovery. 

The  district  court  sustained  exceptions  to 
four  items  in  the  account.  Two  of  the  ex- 
ceptions were  sustained  on  the  ground  that 
the  items  charged  for  were  not  shown  by  the 
evidence  to  have  been  for  any  service  rendered 
the  estate.  Tlie  only  evidence  given  to  sus- 
tain these  items  was  given  by  one  of  the  ex- 
ecutors, who  testified  that  one  of  them  "  wa» 
for  haaxA  and  meals  furnished  myself  and 
hands  while  attending  to  business  for  the  es- 
tate," and  that  the  other  "was  for  board  and 
feed  for  horses  while  looking  after  stock  l)e- 
longing  to  the  estate,  and  also  for  feed  for 
stock  while  attending  to  business  for  the  es- 
tate." These  items  are  charged  in  the  ac- 
count as  follows:  "Dec.  16,  Jake  Maurer, 
648.35;  Aug.  12.  Malin  &  Colvin,  $43.90."^ 
We  do  not  think  that  either  the  account  or  th» 
evidence  contain  the  specific  statement  of  ex- 
pense required  by  the  statute  quoted  at)ove. 
Another  item  to  which  exception  was  sus- 
tained reads:  "June25,toO.  J.  Wiren,  stable 
bill,  S188.84."  The  evidence  with  regai-d  to 
this  item  shows  that  it  was  for  keeping  two 
horses  belonging  to  the  estate,  and  that  it  ac- 
crued partly  before  and  partly  after  the  death 
of  the  testator,  and  was  a  lien  on  the  an- 
imals; that  there  was  a  necessity  for  the  im- 
mediate use  of  the  horses  "for  the  purpose  of 
taking  care  of  and  preserving  the  stock  be- 
longing to  the  estate,"  and,  as  the  party  ii> 
possession  refused  to  release  the  horses,  the- 
debt  was  paid  to  get  possession  of  them.  Th» 
estate  was  insolvent.  The  evidence  does  not 
show  the  value  of  the  horses.  Under  tbe- 
law,  the  debt  for  which  they  were  held  was  a 
claim  of  the  third  class,  so  far  as  it  could  be 
paid  out  of  the  two  horses,  and  of  the  fourtt» 
class  for  any  amount  in  excess  of  the  prcv 
ceeds  of  the  property.  There  may  arise  cases 
when  it  will  be  so  much  for  the  interest  of 
the  estate  for  property  subject  to  a  lien  to  be 
released  for  the  benefit  of  the  estate  as  to 
make  it  proper,  and  even  a  duty  of  the  exec- 
utor or  administrator,  to  release  by  discharg- 
ing the  debt  when  he  would  be  entitled  to 
have  it  allowed  him  as  a  claim  of  the  second 
class.  The  facts  of  this  case,  as  found  by  the 
court  or  developed  by  the  evidence,  do  not 
show  that  state  of  case.  There  is  nothing  to 
show  that  the  value  of  the  horses,  or  that 
their  value  and  use  combined,  amounted  to 
as  much  as  was  paid  to  release  them  from  the 
lien. 

The  remaining  items  to  which  exceptions- 
were  sustained  are  stated  as  follows: 
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fieptember,  18S7,  W.  D.  RtcbwdMn,  Bzop. 

lime 132  00 

September,  1.S87,  W.  D.  Riohardson,   two 

trips  to  Dallas 74  80 

September,   18S7,  W.   D.  Kiohardson,  ez- 

penaes  lo  Dallas  to  negotiate  the  sale  of 

horses 10  00 

The  evidence  we  think  sustains  the  finding 
of  th«  court  that  this  indebtMlness  accrued 
before  the  death  uf  the  testator,  and  ought  to 
iuive  been  proceeded  with  as  a  claim  of  the 
fourth  clasd.    TIte  judgment  is  affirmed. 


Shtth  v.  Tradebs'  Nat.  Bank. 

{Supreme  Court  of  Texas.    Oct.  18, 1889.) 

EsTOFPBL — Admissions. 

The  answer  in  an  action  on  a  note  alleged 
faOoTe  of  oonsideraUon,  that  plaintiff  had  notice 
thereof ,  and  that  it  took  the  note  as  ooUateral  se- 
oarity  for  a  pre-existhtg  debt.  Plaintiff  then  filed 
an  amended  original  petition,  alleging  that  it  be- 
came the  owner  of  the  note  by  Indorsement  before 
■osturtty  for  a  raluaUe  consideration,  and  without 
•otice  of  any  defense  thereto.  Defendant,  to  se- 
«are  the  right  to  open  and  conclade  on  the  trial, 
then  admitted  on  the  record  "that  the  plaintiff  had 
•  good  caase  of  action,  as  set  forth  In  the  petition, 
«zcept  In  so  far  as  it  might  be  defeated  in  whole  or 
in  pwrt  by  the  facts  of  the  answer  constituting  a 
£ood  defense,  which  might  be  established  on  the 
trial. "  HcUi,  not  such  an  admission  that  plaintiff 
was  a  bona  fide  bolder  of  the  note  as  would  pre- 
clude defendant  from  urging  the  defense  of  failure 
«f  consideration. 

Appeal  from  district  court,  Tarrant  county ; 
B.  £.  Beckham,  Judge. 

A,  M.  Carter,  for  appellant.  Hoggtett  dt 
Greene,  tot  appellee. 

Gaines,  J.  This  suit  was  brought  by  ap- 
pellee against  appellant,  to  recover  upon  a 
promissory  note  executed  by  the  latter,  pay- 
able to  the  order  of  the  Texaa  Investment 
Company,  Limited,  a  private  corporation, 
and  transferred  by  the  payee  to  the  appellee. 
The  defendant  in  the  court  below  pleaded  a 
general  denial,  and  also  specially  answered, 
alloging  a  failure  of  consideration,  and  that 
the  plaintiff  received  the  transfer  of  the  note 
with  notice  of  his  defense.  It  was  averred 
In  the  special  answer  that  at  the  time  of  the' 
execution  of  the  note  the  Texas  Investment 
Company,  Limited,  was  upon  the  verge  of  a 
failure,  and  that  in  order  to  maintain  its 
credit  and  standing  it  was  agreed  among  the 
stockholders  ttiat  each  should  execute  to  the 
company  liis  promissory  note  for  an  amount 
equal  to  the  amount  of  stock  held  by  him  in 
the  company,  except  such  as  held  the  obliga- 
tions of  the  Company,  and  that  such  stock- 
holders should  release  to  the  corporation  an 
amount  of  their  credits  equal  to  the  amount 
of  their  respective  shares.  The  agreement 
was  alleged  to  be  in  writing,  and  the  follow- 
ing was  set  out  as  a  copy  thereof: 

"Fort  Worth.  Texas.  July  18, 1884. 

"We,  the  undersigned,  shareholders  of  the 
Texas  Investment  Company,  Limited,  feeling 
the  importance  of  maintaining  the  credit  of 
said  company,  and  realizing  its  present  finan- 
cial condition,  agree,  to  donate  to  the  com- 
pany promissory  notes  due  in  twelve  months 


from  date,  for  the  same  amount  as  we  now 
hold  shares  in  said  company;  provided  that 
shareholders  now  holding  the  payter  of  the 
company  will  surrender  as  much  paper  as 
they  hold  shares  in  the  company. 

[Signed]        » A.  M.  BiimfON 40  shares 

"  W.  A.  Huffman Se  shares 

"J.  P.  Sjuth 18,000 

"J.D.Rked »5,000 

"Fore,  Mobpht  &  Hbn- 

DSRSoii ;  ....  300  shares 

"SiDNBT  MiiBTiN 25  shares 

«W.  J.  BoAZ 2.5  shares 

"J.  H.  Brows 25  shares 

New  stock:    "W.  R.  Bbokwith $1,000 

"W.  L.  MAI.OSB SUOOO 

"D.BOAZ $1,1)00 

"Thomas  O.  VoOEL. $1,000" 

It  was  also  alleged  that  the  note  sued  upon 
was  executed  in  pursuance  of  this  agreement; 
that  some  of  the  stockholders  failed  to  exe- 
cute their  notes  as  promised;  and  that  Fore,  , 
Morphy  &  Henderson,  who  were  stockholders, 
and  held  the  obligations  of  the  company,  re- 
fused to  release  such  obligations  to  the 
amount  of  the  stock  held  by  them.  It  was 
also  specially  averred  that  it  was  agreed  with 
the  company  that  the  notes  executed  in  pur- 
suance of  the  written  agreement  above  set 
forth  were  to  be  used  by  the  company  in 
carrying  out  certain  contracts  for  the  deliv- 
ery of  cattle  upon  which  the  defendant  and 
others  were  its  sureties;  that  the  note  in  suit 
was  not  so  used,  but  that  it  was  transferred 
to  the  plaintiff  to  secure  a  previously  exist- 
ing Indebtedness  to  it;  and  that  the  company 
had  made  default  ujton  the  cattle  contracts, 
and  that  in  consequence  thereof  the  defend- 
ant had  been  compelled  to  pay,  as  its  surety 
thereon,  sums  of  money  largely  in  excess  of 
the  amonnt  of  the  note.  It  was  also  averred 
in  defense  that  the  plaintiff  had  received  the 
note  sued  upon  in  connection  with  others,  as 
collaterals  to  secure  the  payment  of  a  note 
held  by  it  against  the  investment  company, 
and  that  it  had  collected  a  sufficient  sum  of 
money  from  the  other  collaterals  to  discharge 
the  indebtedness.  The  plaintiff  did  not  reply 
to  this  answer  by  supplemental  petition,  but 
filed  an  amended  original  petition,  in  which 
it  averred  that  it  became  the  owner  of  the 
note  sued  upon  by  indorsement  and  delivery 
before  maturity  for  a  valuable  considerHtion, 
and  without  notice  of  any  defense  thereto. 
The  plaintiff  filed  demurreia  to  so  much  of 
the  answer  as  alleged  a  failure  of  considertv- 
tion,  which  were  overruled.  Such  being  the 
state  of  the  pleadings,  the  parties  announced 
ready  for  trial,  and  the  defendant  admitted 
on  the  record  "that  the  plaintiff  had  a  good 
cause  of  action,  as  set  forth  in  the  petition, 
except  in  so  far  as  it  might  lie  defeated,  in 
whole  or  in  part,  by  the  facts  of  the  answer 
constituting  a  good  defense,  which  might  be 
established  on  the  trial,"  and  claimed  the 
right  to  open  and  conclude  upon  the  issues 
presented  by  his  special  answer.  The  right 
was  conceded  by  the  court:  but  when  the  de- 
fendant offered  evidence  to  prove  the  failure 
of  consideration  alleged  in  the  answer  this 
was  objected  to  by  the  counsel  for  the  plain- 
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tiff,  upon  the  ground  that  the  admission  en- 
tered of  record  by  the  defendant  conceded 
the  truth  of  the  allegation  in  the  amended 
petition  to  the  effect  that  plaintiff  became 
the  owner  of  the  note  before  maturity  with- 
out notice  of  any  defense;  and  that  tlierefore 
the  evidence  was  irrelevant.  The  objection 
was  overruled  by  the  court,  and  the  evidence 
admitted.  Upon  the  conclusion  of  the  evi- 
dence, counsel  for  defendant  made  the  open- 
ing argument  to  the  court  and  jury  upon  the 
law  and  facta  of  the  case.  Counsel  for  the 
plaintiff  then  addressed  the  court,  insisting 
that  tlie  defendant  had  admitted  that  the 
plaintiff  was  a  bona  fide  holder  of  the  note 
for  a  valuable  consideration,  and  hence  could 
not  urge  the  defense  of  a  failure  of  consider- 
ation; that  there  was  no  evidence  to  support 
his  other  defense,  and  that  therefore  the  court 
^  sliould  instruct  the  jury  to  find  for  the  plain- 
tiff. The  court  so  accordingly  instructed  the 
jury,  and  a  verdict  was  returned  for  the  plain- 
tiff. The  assignments  of  error  raise  the 
question  of  the  correctness  of  the  court's  ac- 
tion in  so  instructing  the  jury. 

We  think  the  court  below  erred  in  his  con- 
clusion as  to  the  scope  and  effect  of  the  ad- 
mission. It  is  a  general  rule  of  the  common 
law  that  a  party  who  has  the  affirmative  of 
the  issue  has  the  right  to  open  and  conclude. 
The  admission  in  this  case  is  in  the  language 
of  rule  31  of  rules  of  practice  for  the  district 
courts.  The  manifest  purpose  of  this  rule 
wtis  to  secure  to  a  defendant  the  right  to  open 
and  conclude  when,  u[fon  the  real  issues  in 
the  case,  the  burden  of  proof  rests  upon  him; 
that  is  to  say,  when  his  defense  is  in  the  nat- 
ure of  a  confession  and  avoidance  of  the 
plaintiff's  action  he  is  permitted  to  admit 
the  prima  facie  case  of  the  plaintiff,  although 
it  is  denied  by  his  pleadings,  and  to  open  the 
case  by  introducing  evidence  to  establish  the 
afflrmative  defense  he  has  set  up.  The  rule 
is  intended  to  secure  a  valuable  right,  and  is 
just,  and  it  should  have  a  reasonable  and 
practicable  application.  To  construe  it  so  as 
to  accomplish  in  a  reasonable  and  practical 
manner  its  object,  an  admission  made  in  the 
very  language  of  the  rule  must  be  construed 
to  mean  that  the  defendant  admits  every  fact 
alleged  in  the  petition  which  it  is  necessary 
fur  the  plaintiff  to  establish  in  the  first  in- 
stance to  enable  him  to  recover;  butdoes  not 
admit  allegations  in  the  petition  which  merely 
deny  new  matter  alleged  in  the  answer,  the 
burden  of  proof  of  which  is  upon  the  defend- 
ant. Any  other  construction  would  enable 
the  plaintiff  to  deny  the  defendant  the  right 
to  open  and  conclude  upon  his  aiBrmative 
defense  by  simply  amending  the  petition,  as 
was  done  in  this  case,  and  alleging  the  con- 
trary of  tlie  defenses  set  up  in  the  answer. 
The  answer  in  this  case  set  up  a  defense  in 
confession  and  avoidance  of  the  action.  1 
Chit.  PI.  515.  The  plaintiff  was  nut  bound 
to  allege  in  its  petition  that  it  became  the 
holder  of  the  note  for  a  valuable  consideration 
without  notice.  It  was  incumbent  upon  the 
defendant,  in  order  to  make  his  defense,  to 


show  the  contrary.  He  was  bound  to  allege 
and  prove  the  want  of  consideration,  and  that 
the  plaintiff  bad  notice  when  it  became  the 
holder  of  the  noie.  In  admitting  the  plain- 
tiff's cause  of  action,  "except  in  so  far  as  it 
may  be  defeated  by  the  facts  of  the  answer," 
etc.,  he  does  not  purport  to  admit  the  allega- 
tions of  the  petition,  but  merely  to  admit 
that  the  plaintiff  has  a  prima  facie  case,  and 
expressly  declines  to  admit  any  fact  incon- 
sistent with  the  new  mutter  alleged  in  his 
answer.  We  think  that  there  was  evidence 
before  the  jury  tending  to  establish  the  de- 
fense, and  that  the  court  should  have  sub- 
mitted the  question  to  the  jury. 

It  is  insisted  for  appellee  that  the  defense 
was  not  proved.  But  it  is  not  our  province 
to  weigh  the  testimony.  It  is  sufficient  for 
us  to  know  that  there  was  evidence  tending 
to  establish  the  truth  of  the  answer.  In  sup- 
port of  the  ruling  of  the  court  upon  the  effect 
of  the  defendant's  admission  we  are  cited  to 
the  case  of  Alstin  v.  Cundiff,  52  Tex.  453,  in 
which  it  is  said,  in  effect,  that  if  a  defendant 
desires  to  admit  that  the  plaintiff  has  a  prima 
facie  case,  but  is  not  willing  to  admit  idl  the 
allegations  in  the  petition,  his  admission 
should  be  special,  and  not  in  the  geueriil  lan- 
guage of  the  rule.  The  proposition  was  not 
necessary  to  the  decision  of  that  case,  but 
even  admitting  it  to  l^  correct,  the  plaintiff 
is  not  in  a  position  to  invoke  it  in  tliis  pro- 
ceeding. The  bill  of  exceptions  shows  that 
the  defendant  did  offer  to  make  a  special  ad- 
mission and  that  the  plaintiff's  counsel  ob- 
jected, and  insisted  that  if  defendant  desired 
to  open  and  conclude,  bis  admission  should 
be  in  the  very  terms  of  the  rule;  and  that  the 
court  sustained  the  objection.  We  think  the 
plea  of  failure  of  consideration  set  up  a  good 
defense  to  the  action ;  that  there  was  some 
evidence  to  sustain  it;  and  that,  notwith- 
standing the  admission,  the  court  should 
have  submitted  the  question  to  the  jury. 
The  other  questions  presented  in  the  record 
are  not  likely  to  arise  upon  anothertrial.and 
need  not  be  considered.  The  judgment  is 
'reversed,  and  the  cause  remanded. 


HODOES  V.  BOBEBTS  et  al, 

{Supreme  Court  of  Texas.    Oot  IS,  1889.) 

Vbndor's  Libit— Iii.aRB8. 

In  an  action  against  the  makers  and  indorser 
of  a  note,  it  appeared  that  the  note  sued  on  was 
indorsed  oyer  by  the  payee  to  plaintiff  as  part  of 
the  price  of  land  purchased  by  the  payee  from 
plaintiff.  The  deed  of  the  land  reserved  a  lien  un- 
til "the  note,  and  all  interest  thereon,  are  fully 
paid. "  The  payee  testified  that  the  other  defend- 
ants were  insolvent,  and  that  he  had  frequently 
requested  plalntitC  to  sue  while  they  were  yet  solv- 
ent, which  be  neglected  to  do.  Held  that,  thouKh 
plalntifTs  right  to  a  personal  judgment  against  the 
payee  was  lost  by  negligenoe,  tbe  lien  oould  still 
be  enforced  as  securing  the  debt  created  by  the 
note,  and  a  judgment  for  all  the  defendants  was 
erroneous. 

Appeal  from  district  court,  Montague  coun- 
ty; F.  E.  FiMER,  Judge. 
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Stephens  A  Herbert,  for  appellant.    Jam«- 
ton  tt  Chambers,  for  appellees. 

.  Stayton,  C.  J.  On  January  8,  1884,  B. 
F.  HiMlgps  sold  to  T.  J.  Hart  a  tract  of  land. 
For  the  land  Hart  paid  S200  cash,  and  trans- 
ferred to  Hod^ea  a  negotiable  note  for  9300 
executed  to  himself  by  £.  W.  Roberts,  6.  W. 
A.  Roberts,  and  B.  E.  Bell,  payable  on  No- 
vember 1,  1884.  This  note  was  accurately 
described  In  the  deed  as  a  part  of  the  par- 
chase  money  for  the  land,  and  the  deed  re- 
served a  lien  on  the  land  to  secure  its  pay- 
ment. The  reservation  was  in  the  following 
language:  "But  it  is  expressly  agreed  and 
stipulated  that  the  vendor's  lien  is  retained 
against  the  above-described  property,  prem- 
ises, and  Improvements  until  the  above.de- 
acribed  note,  and  all  interest  thereon,  are 
fully  paid  according  to  the  face  and  tenor, 
effect  and  reading,  when  this  deed  shall  be- 
come absolute."  This  action  was  brought  on 
December  21,  1886,  against  the  makers  and 
indorser  of  the  note,  with  prayer  for  judg- 
ment against  all  of  them,  and  for  the  enforce- 
ment of  the  lien.  All  the  defendants  were 
cited,  but  only  the  defendant  Hart  answered. 
His  answer  consisted  of  exceptions  to  the  pe- 
tition, and  a  general  denial.  The  exceptions 
questioned  the  sutSciency  of  the  facts  pleaded 
to  give  a  lien,  and  urgad  the  want  of  the  dili- 
gence required  by  the  statute  to  fix  liability 
upon  him  as  an  indorser.  The  case  was  tried 
without  a  jury,  and  was  disposed  of,  after  the 
evidence  was  beard,  without  any  separate 
mling  on  the  exceptions,  and  a  judgment  was 
rendered  in  favor  of  all  the  defendants.  The 
evidence  offered  consisted  of  the  note  sued 
upon,  the  deed  from  Hodges  to  Hart,  and  the 
testimony  of  the  latter,  who  stated  that  he 
indorsed  the  note  for  the  purpose  alleged,  but 
that  after  it  was  due  he  bad  more  than  once 
requested  the  plaintiff  to  sue  upon  it  when  its 
makers  were  solvent,  but  that  he  had  failed 
to  do  so  until  several  terms  of  the  court 
passed,  when  the  makers  were  insolvent. 

There  can  be  no  pretense  that  the  petition 
did  not  state  a  cause  of  action  against  all  the 
defendants,  nor  can  it  be  with  any  show  of 
reason  contended  that  the  petition  did  not 
state  facts  which  Bxed  a  lien  on  the  land  de- 
scribed to  secure  the  payment  of  the  note 
sued  on.  We  are  not  informed  by  the  record 
of  the  ground  on  which  the  court  acted  in  en- 
tering a  judgment  for  all  the  defendants;  but 
from  the  brief  of  counsel  for  appellees  we  in- 
fer that  the  court  held  that  no  judgment  could 
be  rendered  in  favor  of  the  plaintiff  because, 
by  bis  failure  to  use  such  diligence  as  would 
fix  liability  on  the  indorser,  no  judgment 
against  the  makers  of  the  note  could  be  ren- 
dered or  lien  foreclosed.  Under  the  facts 
shown,  it  is  clear  that  the  plaintiff  did  not 
use  such  diligence  as  the  statute  requires  to 
fix  the  liability  of  an  indorser,  and  this  fur- 
nished a  sufficient  reason  why  no  personal 
judgment  should  have  l)een  rendered  against 
him,  (Kev.  St.  arts.  262, 273, )  but  this  furnish- 
ed no  reason  why  judgment  should  hot  have 


been  rendered  against  the  makers  of  the  note. 
The  real  question  is,  ought  the  express  lien 
given  by  tlie  deed  to  have  been  enforced  when 
a  state  of  facts  existed  whieh  deprived  the 
plaintiff  of  the  rUht  to  a  personal  jwlginent 
against  Hart?  The  existence  of  a  debt  is 
necessary  to  support  a  lien,  but  it  does  not 
follow  from  this  that  the  debt  must  be  that 
of  the  person  creating  a  lien  on  which  a  per- 
sonal judgment  maybe  rendered  against  hun. 
Any  person  capable  of  contracting  may  create 
a  lien  \m  his  property  to  secure  the  debt  of 
another  without  subjecting  himself  to  any 
f  ui'therobligation  than  the  lien  contract  gives. 
A  wife  may  mortgage  her  property  to  secure 
the  debt  of  her  husband,  and  the  lien  will  be 
enforced,  notwithstanding  no  personal  judg- 
ment may  be  rendered  aga  nst  her  on  the  con- 
tract. It  is  immaterial  whether  the  right  to 
a  personal  judgment  against  the  maker  of  a  , 
lien  never  existed  under  the  contract,  or  has 
been  lost  by  failure  to  use  diligence;  for,  so 
long  as  the  debt  which  the  lien  was  created  to 
secure  may  be  enforced  against  the  peraon 
whose  obligation  is  secured  by  it,  the  lien  ex- 
ists, and  may  be  enforced,  unless  there  be 
that  in  the  contract  which  evidences  a  con- 
trary Intention.  The  contract  before  us  pro- 
vided that  the  lien  should  continue  until  the 
note  secured  by  it,  with  all  interest,  was  paid, 
and  not  that  it  should  cease  to  exist  if  the 
bolder  of  the  note  failed  to  use  such  diligence 
as  was  necessary  to  entitle  him  to  a  personal 
judgment  against  the  indorser.  If  the  in- 
dorser desired  to  enforce  the  debt  against  the 
makers  of  the  note  soon  after  it  became  due, 
and  thus  relieve  his  property  from  the  lien, 
he  could  have  paid  off  the  note,  and  have 
brought  suit  on  it  at  any  time  against  the 
makers,  and  thus  have  protected  himself. 
There  was  neither  pleading  nor  proof  such  as 
would  protect  the  indorser  against  the  en- 
forcement of  the  lien,  under  the  statute  giv- 
ing to  a  surety  the  right,  on  giving  the  no- 
tice required,  to  have  the  creditor  promptly 
sue  the  principal  debtor,  or  otherwise  the 
surety  be  released;  and  it  is  therefore  unnec- 
essary to  inquire  what,  under  the  contract, 
would  have  been  the  right  of  the  indorser  had 
he  complied  with  articles  3660, 3661,  Rev.  St. 
On  the  case  made,  the  court  below  should 
have  entered  judgment  against  the  makers  of 
the  note  sued  on  for  the  full  sum  due,  and 
should  have  enforced  the  lien  given  in  the 
deed  to  secure  its  payment,  and  its  judgment 
will  be  reversed,  and  judgment  here  so  ren- 
dered, with  costs  in  this  court,  and  in  the 
court  below,  against  all  the  appellees.  It  is 
so  ordered. 


Pan  Handi,b  Nat.  Bank  «.  Fostbb. 
(Suprenw  Court  of  Texag.    Oct  15, 1888.) 

VOLTJUTART  CONVBTANCaS— iHSTBtrOTIONS— ExaOO- 
TION. 

1.  On  a  trial  of  the  right  of  property  in  certain 
horses,  levied  on  as  the  property  of  the  exeoutioa 
debtor,  It  appeared  that  the  levy  was  made  with- 
out actual  seizure,  by  giving  notice  to  one  B.,  "in 
charge  and  oontroUing  said  norses. "  Held,  under 
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Rer.  8t  Tex.  arts.  48S8, 4889,  providing  tbat  insnoh 
trials,  if  the  property  was  taken  from  the  posses- 
sion of  a  claimant,  the  burden  of  proof  shall  be  on 
plaintiff,  and  that  the  burden  shall  otherv^'ise  be 
on  the  claimant,  that  it  was  error  for  the  court  to 
permit  the  sheriS's  return  on  the  execution  to  be 
amended  so  as  to  show  that  B.  had  charge  of  the 
horses  as  the  claimant's  a^cnt,  solely  on  B.'s  dec- 
laration made  at  the  time  of  the  levy,  refusing  to 
hear  other  evidence,  and  r^le  that  the  burden  was 
on  the  execution  plaintiff. 

2.  On  the  question  whether  a  transfer  of  prop- 
erty was  voluntary,  and  therefore  in  fraud  of  cred- 
itors, a  charge  that" if  the  jury  believe  that  P.  [the 
debtor!  transferred  the  property  to  F.  wttnout  a 
valuable  consideration,  and  that  P.  was  then  in 
debt,  and  did  not  have  property  besides  that  trans- 
ferred to  F.  sulHcient  to  pay  his  debts  then  out- 
standing, and  that  F.  had  knowledge  of  such  debts 
at  the  time  said  purchase  was  made,  and  that  said 
purchtise  was  without  consideration  valuable  in 
taw,  you  will  find  for  the  plaintifl,"  Is  misleading. 

Appeal  from  district  court,  Knox  county; 
J.  V.  COCKKELL,  Judge. 
/.  T.  Montgomery,  for  appellant. 

Statton,  C.  J.  This  is  a  proceeding  un- 
der the  statute  regulating  the  trial  of  the 
right  of  property.  The  property  in  contro- 
versy consists  of  a  stock  of  horses  numl>er> 
ing  400  head,  more  or  lees,  levied  upon  on  the 
range  as  the  property  of  William  Perrin,  un- 
der an  execution  against  him  in  favor  of  ap- 
pellant. The  sheriff's  return  showed  that 
no  actual  seizure  was  maJe,  but  that  notice 
was  given  to  James  Burgess,  "in  charge  and 
controlling  said  horses."  Before  the  trial 
began,  the  claimant  asked  that  the  sheriff  be 
permitted  to  amend  his  return  so  as  to  show 
that  Burgess  was  in  charge  of  his  horses  as 
his  agent;  which,  without  any  evidence  that 
the  fact  was  so,  other  than  the  declaration  of 
Burgess  made  at  the  time  notice  of  the  levy 
was  served  upon  him,  the  court  permitted  to 
be  made,  and  then  ruled  that  the  burden  of 
proof  rested  upon  appellant,  and  refused  to 
hear  other  evidence.  This  ruling  is  assigned 
as  error. 

If  property  be  taken  from  the  possession  of 
a  claimant  the  statute  places  the  burden  of 
proof  on  the  party  seeking  to  subject  it  to  the 
payment  of  his  debt;  but,  if  it  be  taken  from 
the  possession  of  any  other  person,  then  the 
burden  rests  on  the  claimant.  Rev.  St.  arts 
4888, 4839.  This  statutory  rule  was  evidently 
Intended  to  give  effect,  in  so  far,  to  the  pre- 
sumptions arising  from  the  possession  of 
chattels,  and  it  may  be  that  such  possession 
as  is  evidenced  by  an  exclusive  control  of 
horses  running  on  the  range,  as  they  often 
do  in  this  country,  would  be  within  the  mean- 
ing of  the  statute.  That  Burgess  had  control 
and  management  of  the  horses  is  not  ques- 
tioned; and  this  would  place  the  burden  of 
proof  on  the  claimant,  unless  it  was  shown 
in  some  lawful  manner  that  he  was  the  agent 
of  that  person.  That  fact  could  not  be  shown 
by  the  declarations  of  Burgess  made  to  the 
sheriff,  in  the  absence  of  some  fact  other 
than  those  shown.  The  court  should  have 
heard  any  proper  evidence  offered  to  show 
who  had  possession,  actual  or  constructive, 
of  the  horses,  at  the  time  the  levy  was  made, 


and  should  not  have  flxed  the  harden  of  proof 
on  appellant  upon  tlie  mere  declaration  of 
Burgess  as  to  his  agency. 

Appellee  claimed  to  have  bought  the  horses 
from  Perrin,  and  the  issue  was  whether  the 
sale  was  fraudulent  as  to  creditors  of  the  lat- 
ter. The  fourth  paragraph  of  the  chargj 
given  presented  the  law  applicable  to  the  in- 
validity of  voluntary  conveyances  by  a  debt- 
or, wittiout  making  notice  or  want  of  notice 
of  the  Indebtedness  a  material  inquiry ;  but 
in  the  fifth  paragraph  the  court  instructed 
the  jury  as  follows:  "If  the  jury  believe, 
from  the  evidence,  that  Wm.  Perrin  trans- 
ferred the  property  to  J.  S.  Poster  without  a 
valuable  consideration,  and  that  Wm.  Per- 
rin was  then  in  debt,  and  did  not  then  have 
property  besides  that  transferred  to  J.  S.  Fos- 
ter within  this  state  suflScient  to  pay  his  debts 
then  outstanding,  and  that  Foster  had  knowl- 
edge of  such  debts  at  the  time  said  purchase 
was  made,  and  said  purchase  was  without 
consideration  valuable  in  law,  you  will  And 
for  the  plaintiff."  This  charge  was  mislead- 
ing, in  that  it  left  the  jury  to  infer  that  the 
conveyance,  even  though  without  valuable 
consideration,  might  be  considered  valid,  if 
Foster  was  ignorant  that  Perrin  was  indebt- 
ed at  the  time  the  conveyance  was  made; 
while  knowledge,  or  want  of  knowledge,  of 
his  indebtedness,  was  an  unimportant  in- 
quiry, if  the  conveyance  was  purely  volun- 
tary. It  is  urged  that  the  evidence  required 
a  finding  that  the  conveyance  to  Foster  was 
fraudulent,  and  we  are  requested  to  pass 
upon  that  question:  but,  in  view  of  the  fact 
that  the  judgment  will  be  reversed  on  ao 
count  of  rulings  referred  to.  It  is  neither  neo- 
essiiry  nor  proper  that  we  should  pass  upon 
the  question  of  fact  presented.  The  judg- 
ment of  the  eonrt  l)eIow  will  l>e  reveraed,  and 
cause  remanded.    It  is  so  ordered. 


Habbis  v.  Howb. 
{Supreme  Court  of  Texas.    Oot  18, 1889.) 
C^RBniRS  or  Fassei^oebs — Connbctino  Links. 
Where  defendant  sells  plaintiff  a  first-olass 
railroad  ticket  over  its  own  and  other  lines,  oon- 
taiaing  a  provision  that  in  selling  the  Udkat  defend- 
ant acted  only  as  agent,  and  was  not  responsible, 
beyond   its  own   lines,  plaintiff  cannot   recover 
against  defendant  for  being  ejected  from  a  flrsl- 
class  car,  and  being  compelled  to  travel  in  a  smok- 
ing-car, on  one  of  the  other  lines. 

Appeal  from  district  court,  Shelby  covnty; 
James  I.  Perkins,  Judge. 

B.  B.  Wheeler  and  R.  8.  Bryerly,  fttr  ap- 
pellant. 

Henbt,  J.  This  suit  was  brought  by  ap- 
pellant against  appellee,  as  receiver  of  the 
Houston,  East  &  West  Texas  Railway  Com- 
pany, to  recover  damages.  Appellant  charges 
that  appellee,  through  his  agent  at  Timpaon, 
Tex.,  made  with  her  an  express  contract  to 
transport  her  and  lier  three  small  children 
from  Timpson,  Tex.,  to  Bolivar.  Tenn.,  aa 
first-class  passengers  in  first-class  coaches,  for 
which  appellant  paid  appellee  in  advance  the 
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comppnaaUoD  demanded;  and  that,  in  disre- 
giinl  of  Buoh  contract,  she  and  her  children 
were  compelled  by  a  conductor  on  the  ronte 
to  leave  the  first-class  coach,  and  enter  tlie 
smoking-car  of  the  train  on  which  they  were 
being  transported,  and  remain  there  from  11 
o'clocic  at  night  until  10  o'clock  the  next  day, 
onder  circumstances  and  surroundings  de- 
scribed as  being  very  uncomfortable  and  dis- 
agreeable. The  evidence  shows  that  appel- 
lant purchased  from  appellee  a  coupon  ticket 
from  Timpson.  Tex.,  to  Bolivar,  Tenn.,  pay- 
ing him  the  price  asked  for  it;  that  appellant 
asked  appellee's  agent,  who  sold  her  the  tick- 
et, if  it  was  a  first-class  one,  and  he  informed 
taer  that  it  was,  and  would  carry  her  through 
all  right,  without  any  trouble  whatever.  The 
coupons  were  for  passage  over  the  Houston, 
East  &  West  Texas  Railway,  the  Vicksburg, 
Shreveport  &  Pacific  Railroad,  and  the  Illi- 
nois Central  Baili-oad.  The  price  paid  was 
the  full  local  fare  of  each  road,  added  together, 
and  the  gross  sum  to  which  it  was  entitled 
was  paid  by  the  road  receiving  it  to  each  of 
the  other  it>ada.  Appellee  was  received  and 
transported  over  the  first  two  roads  as  a  flrst- 
class  passenger,  but  when  she  reached  the 
Illinois  Central,  notwithstanding  the  ticket 
that  she  presented  entitled  her  to  travel  in  its 
first-class  cars,  the  conductor  insisted  that  it 
did  not,  and  compelled  her  to  go  into  a  sec- 
ond-class car,  and  stay  there  under  the  dr- 
camstances  alleged  in  her  petition.  The  tick- 
et is  made  part  of  the  statement  of  facts,  and, 
among  other  printed  clauses,  contains  one  in 
the  following  words:  "That  in  selling  this 
ticket  the  Houston,  East  ft  West  Texas  liail- 
way  Company  acts  only  as  agent,  and  is  not 
responsible  beyond  its  own  line. "  The  court 
charged  the  jury  to  find  for  defendant. 

The  question  ot  the  liability  of  a  railroad 
Belling  a  through  ticket  beyond  its  own  ter- 
minus, and  over  connecting  roads,  has  been 
much  discussed,  and  different  opinions  have 
prevailed.  The  same  question  has  arisen 
with  regard  to  the  liability  of  the  receiving 
company  for  freight  shipped  beyond  its  own 
terminus  over  connecting  lines  of  transpor- 
tation, but  the  existence  of  such  liability, 
when  assumed  by  contract,  seems  now  too 
firmly  established  to  justify  further  discus- 
sion.  There  exists  respectable  authority  to 
the  effect  that  a  distinction  exists  in  this  re- 
spect between  the  carriage  of  goods  and  ot 
passengers.  Hutch.  CaiT.  4(>4 ;  2  Kedf.  li.  B. 
313.  Other  authorities  hold  that  thnreare  no 
substan  tial  distinctions  bet  weeu  the  rules  gov- 
erning the  two  subjects.  Quiniby  v.  Yander- 
bilt.l7  K.  Y.313.  In  principle  we  can  see  no 
distinction.  It  has  been  contended  that  it  is 
ultra  vires  tor  railroad  corporations  to  con- 
tract to  carry  beyond  their  own  lines,  but  the 
great  weight  of  authority  unquestionably  is 
that,  however  that  may  be,  the  rarrier  that 
engages  in  such  an  undert-iking  is  estopped 
from  denying  its  obligation  to  perform  it. 
In  Hntcli.  Carr.  117,  it  is  said  with  regard  to 
the  carriage  of  goods:  "It  is  unlversariy  con- 
teded  that  he  may  bind  himself  by  an  express 
v.l2s.w.no.l3— 15 


contract  to  CHrry  to  any  distance  or  to  any 
destination,  whether  the  carriage  can  be  ac- 
complished by  his  own  means  of  conveyance, 
n|K>n  bis  own  route,  or  will  require  the  em- 
ployment of  agents  or  subsidiary  carriers  be- 
yond it.  In  tills  respect  he  may  bind  him- 
self to  the  same  extent  as  other  contracting 
parties,  even  to  the  performance  of  impossi- 
bilities, if  he  will."  The  obligation  to  con- 
vey passengers  over  Its  own  line  not  only  ex- 
ists as  a  public  duty,  inde|}emlently  of  any 
contract  to  do  so,  but  from  considerations  of 
public  policy  it  cannot  even  be  modified  by 
contract  so  as  to  exempt  the  carrier  from  the 
duty  to  protect  the  passenger  from  conse- 
quences of  negligence  of  its  agents  and  serv- 
ants. Railway  Co.  v.  Mc€rown,  66  Tex.  640. 
Beyond  its  own  line,  a  different  rule  in  some 
respects  prevails.  It  is  only  because  the  car- 
rier has  Tolnntiirily  contracted  to  do  so  that 
it  can  be  required  tu  transport  a  passenger 
over  any  other  than  its  own  line;  and  it  re- 
sults that,  like  other  contracting  parties.  It 
may  define  the  terms  and  limit  the  extent  of 
its  undertaking  over  other  lines,  insomuch  as 
may  be  required  to  leave  upon  them  the  re- 
sponsibilities of  their  own  negligence.  The 
case  of  Railroad  Co.  v.  Schwarzenberger,  45 
Pa.  St.  208,  was  for  the  recovery  of  damage 
for  the  loss  of  baggage.  The  ticket  sold  by 
defendant  to  the  passenger  contained  a  stipu- 
lation as  follows:  "In  selling  this  ticket  for 
passage  over  roads  west  of  Pittsburgh  the 
Pennsylvania  Railroad  Company  acts  only  as 
agent  for  the  western  lines,  and  assumes  no 
responsibility  west  of  Pittsburgh."  The 
court  says:  "The  defendants  are  not  com- 
mon carriers  except  between  Philadelphia  and 
Pittsburgh.  They  were  under  no  obligation 
to  carry  plaintiff  beyond  the  terntination  of 
their  route,  or  to  transport  his  luggage.  It 
is  true,  they  received  the  fare  for  the  whole 
distance  from  Philadelphia  to  Cincinnati,  and,  . 
if  that  were  all,  it  might  raise  a  presumption 
of  an  agreement  to  carry  over  the  entire 
route  between  the  two  cities.  But  contem- 
poraneously with  the  receipt  of  the  fare,  and 
as  evidence  of  the  contract  into  which  they 
entered,  they  gave  to  the  plaintiffs  ticket  in- 
forming him  that  they  assumed  no  responsi- 
bility for  his  carriage,  and,  of  course,  for  the 
carriage  of  his  baggage,  beyond  Pittsburgh. 
They  notified  him  that  they  acted  only  as 
agents  for  the  carriers  whose  ronte  extended 
west  from  Pittsburgh,  and  not  at  all  for  them- 
selves. With  this  express  disclaimer  of  per- 
sonal liability,  there  is  no  possibility  of  im- 
plying an  engagement.  It  is  not  to  be  doubt- 
ed that  the  defendants  could  act  as  agents  for 
a  connecting  railroad  line,  and,  if  they  could, 
the  contract  for  carriage  between  Pittsburgh 
and  Cincinnati  was  with  the  principals  of 
defendants,  and  not  with  themselves.  Their 
own  engagement  was  performed  when  they 
bad  transported  plaintiff  to  Pittsburgh,  and 
delivered  his  baggage  to  the  carriers  on  the 
connecting  railroad  beyond,  leading  to  CHn- 
einnati.  *  •  •  A  carrier  *  •  *  may 
not  release  himself  from  responsibility  foi 
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want  of  ordinary  care.  Here,  however,  was 
DO  attempt  by  defendants  to  limit  their  re- 
sponsibility as  common  carriers.  Tliere  was 
nothing  more  than  an  express  refusal  to  hs- 
sume  an  additional  and  unusual  liability,  a 
careful  guarding  against  the  implication  of  a 
contract,  which,  without  the  notice,  might 
have  arisen  from  the  fact  that  the  passage- 
money  for  the  entire  distance  to  Cincinnati 
was  here  received.  ♦  •  •  This  is  the 
whole  case.  The  plaintiff  breaks  down  in  the 
beginning.  He  fails  to  prove  that  these  de- 
fendants contracted  to  cany  him^nd  his  bag- 
gage beyond  Pittsburgh.*  His  remedy,  there- 
fore, is  not  against  them,  but  against  the 
company  which  undertook  for  that  (lorlion 
of  the  route  upon  which  the  car(>et-bag  was 
lost."  It  is  equally  clear  in  the  case  before 
us  that  the  defendant's  liability  for  negli- 
gence was  by  the  express  terms  of  the  con- 
tract confined  to  its  own  line,  and  thst  it 
made  the  contract  for  the  transportation  of 
the  passenger  over  the  line  where  ihe  alleged 
wrong  was  committed  only  as  the  agent  of 
the  corporation  operating  such  line;  and  we 
conclude  that,  not  being  bound  by  its  charter 
as  a  public  carrier,  or  by  contract,  express  or 
implied,  to  transport  the  plaintiff  over  the 
Illinois  Central  Railroad,  the  defendant  was 
not  liable  in  this  action,  and  the  court  prop- 
erly so  charged  the  jury.  If  any  negligence 
Of  the  defendant  in  issuing  the  ticket  had 
been  the  proximate  cause  of  the  wrong  to 
plaintiff,  the  rule  would  be  otherwise.  Up- 
on the  material  issues  in  the  case  there  is  no 
controversy  about  the  facts,  or  conflicting 
evidence.     The  judgment  is  afiSrmed. 


QvJjT,  C.  &  S.  F.  R.  Co.  e.  HuBLEnr. 

(Supreme  Court  of  Texas.  Oct  23, 1889.) 
Cabrixbs — PhJULsma. 
An  allegation  in  a  complaint  thst  plaintiff 
was  expelled  from  defendant's  train,  that  he  ez- 
perlenoed  great  fatigue  and  diatress  in  finding  bis 
way  back,  and  that  by  reason  thereof  and  the  ejeo- 
tion  from  the  train  he  suffered  great  pain  of  mind 
and  body,  will  not  admit  proof  of  the  sickness  of 
plaintiff's  child,  to  which  he  was  going,  and  plain- 
tiff's consequent  mental  suffering,  but  snoh  fact 
must  be  distinctly  pleaded. 

Appeal  from  district  court,  Tarrant  coun- 
ty; B.  E.  Begkhah,  Judge. 

Action  by  W.  B.  Hurley  against  the  Gulf, 
Colorado  &  Santa  Fe  Railroad  Company  for 
damages.  Judgment  for  plaintiff  and  de- 
fendant appeals. 

Leake,  Shepard  dk  MUUr,  for  appellant. 

Hbmkt,  J.  Appellee,  who  was  plaintiff 
in  the  court  below,  alleged  that  he  purchased 
from  the  local  agent  of  defendant  at  Fort 
Worth,  Tex.,  a  ticket  over  its  railroad  from 
Fort  Worth  to  Morgan,  and  was  by  such  agent 
directed  to  board  one  of  the  defendant's  freight 
trains,  and  was  assured  by  him  that  passen- 
gers were  carried  on  such  train,  and  that  in 
pursuance  of  these  instruclions  plaintiff,  at 
defendant's  regular  depot,  boarded  said  train 
as  a  passenger  to  said  town  of  Morgan.    He 


charges  that  at  a  point  one  and  a  half  miles 
fi'oin  Fort  Worth,  and  l>efore  reaching  Mor- 
giin,  the  servants  of  defendant  iii  charge  of 
said  train  unlawfully  and  forcibly  expelled 
him  from  the  train,  at  a  place  not  a  station, 
and  in  the  night-time,  and  left  him  to  find 
his  way  back  to  Fort  Worth  as  l)est  he  could, 
and  that  he,  being  a  stranger,  experienced 
great  fatigue  and  distress  in  finding  his  way 
back,  and  by  reason  thereof  and  the  ejection 
from  tlie  train  he  suffered  great  pain  of 
mind  and  body,  to  his  damage  92,000.  Tliat 
he  lost  the  money  paid  for  the  ticket,  and  was 
compelled  to  lie  over  at  Fort  Worth,  and  was 
hindered  from  attending  to  his  regular  busi- 
ness, to  his  further  damage  $100.  The  de- 
fendant, by  his  own  testimony,  proved  that 
he  was  at  Fort  Worth,  and  his  family  was  at 
Stephensvilie,  to  which  place  he  was  on  liis 
way  pursuant  to  a  otll  from  bis  wife,  inform- 
ing him  that  his  baby  was  dangerously  sick. 
He  testified  that,  finding  that  the  delay  in 
waiting  fur  a  passenger  train  would  cause 
him  to  miss  connections,  he  applied  to  the 
ticket  agent  at  the  Union  depot  at  Fort 
Worth,  and  explained  to  him  his  anxiety 
to  speedily  get  liome,  and  the  cause  of  it, 
whereupon  the  ticket  agent  assured  him  he 
could  take  passage  on  a  freight  train  that 
would  arrive  at  a  certain  hour,  and  that  waa 
expected  to  make  the  desii-ed  connections, 
and  with  tiiat  view  sold  him  a  ticket;  that 
he  accordingly,  by  direction  of  the  agent  sell- 
ing the  ticket,  took  passage  on  one  of  defend- 
ant's freight  ti-ains,  from  which  he  was 
shortly  afterwards  expelled  in  the  manner 
charged  in  his  petition,  by  the  servants  of  de- 
fendant, for  the  reason  that  the  train  that  he 
Was  aboard  did  not  carry  passengers.  He 
charges  that  he  informed  the  agents  of  de- 
fendant who  expelled  him  from  the  train  of 
the  circumstance  that  was  calling  him  home, 
and  producing  his  anxiety  to  avoid  delay» 
and  that  the  agent  selling  him  the  ticket  had 
assured  him  ttiat  he  could  ride  on  that  very 
train.  He  proved  that  the  train  slowed  up, 
and  he  was  pnt  off  without  violence  or  per- 
sonal injury,  somewhere  between  a  mile  and 
a  mile  and  a  half  from  the  depot  at  which  he 
had  taken  the  train;  that  it  was  raining,  and 
very  dark  on  his  way  back  to  the  depot,  and 
from  there  down  town,  and  he  got  very  wet. 
and  had  a  severe  spell  of  sickness  from  it. 
The  next  day  he  went  to  within  28  miles  of 
ills  home  by  rail,  and  walked  and  rode  on  a 
wagon  the  balance  of  the  way,  reaching  home 
during  the  night  following.  There  was  a  trial 
by  jury,  and  a  verdict  for  plaintiff  for  (500. 
The  defendant  objected  to  the  evidence  with 
regard  to  the  condition  of  the  child  of  plain- 
tiff, and  to  his  having  been  caused  great 
distress  of  mind  by  that,  and,  its  objection 
having  been  overruled  and  the  evidence  ad- 
mitted, it  requested  the  court  to  charge  that 
there  was  no  allegation  in  plaintiff's  petition 
that  the  child  was  sick,  and  of  his  anxiety  to 
reach  home,  and  mental  anguish  from  that 
cause,  and  tliat  the  jury  should  not  permit 
any  evidence  of  such  facts  to  enter  into  their 
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computation  of  damages.  The  court  refused 
t(>  give  tbia  charge,  but  of  its  own  motion  in- 
structed the  jury  that,  in  estimating  such 
damage,  the  defendant  would  not  be  liable 
for  the  mental  suffering  of  plaintiff  on  ac- 
count of  the  sickness  of  his  child.  It  is  evi- 
dent that  plaintiff's  anxiety  about  the  situa- 
tion of  his  child,  and  the  mental  distress  that 
it  produced,  existed  before  his  negotiations 
for  passage,  as  well  as  during  and  after  his 
expulsion  from  the  train,  and  that  the  treat- 
ment received  by  him  from  defendant's  serv- 
ants did  not  produce,  and  could  not,  in  the 
Datnre  of  things,  increase  ur  diminish  it.  If, 
under  any  circumstances,  the  condition  of 
the  child  and  plaiutilT's  feelings  growing  out 
of  that  condition  could  be  proper  to  be  laid 
before  the  jury,  they  could  not  be  put  in  evi- 
dence without  having  been  alleged  in  the 
pleadings.  The  bare  and  general  allegation 
in  tiie  petition  that  plaintiff's  mere  expulsion 
froiD  the  car  caused  him  mental  distress  does 
not  admit  of  any  proof  to  explain  to  the  jury 
the  fact  or  degree  of  that  condition  except 
the  act  of  expulsion  itself.  When,  for  the 
porpose  of  explaining  the  existence  of  mental 
distress,  or  of  enhancing  the  amount  of  dam- 
ages by  enlarging  its  degree,  it  is  intended  to 
offer  any  evidence  l>eyond  the  trespass  or  act 
of  physical  violence  complained  of,  a  proper 
predicate  in  the  pleadings  must  be  laid.  Such 
mental  distress  as  naturally  and  usually  re- 
salts  from  a  trespass  upon  the  person  may  be 
estimated  by  the  Jury  from  their  own  knowl- 
edge, and  without  other  proof.  Anything 
and  every  fact  beyond  ttiat  proper  to  be  con- 
sidered and  estimated  by  the  jury  must  be 
alleged,  or  it  cannot  be  proved.  There  are 
Mses  in  which  it  is  not  proper  to  reverse  for 
the  admission  of  improper  evidence  which  the 
court  has  afterwards  endeavored  to  obviate 
by  a  charge  to  the  jury  not  to  consider  or  es- 
timate it.  This  will  usually  be  confined  to 
eases  in  which  the  objection  to  the  evidence 
is  not  clear  when  it  is  allowed,  and  when  also 
the  result  furnishes  reason  to  believe  that  the 
charge  to  the  jury  to  disregard  it  has  pro- 
duced the  desired  effect.  When  the  ynniict 
cannot  be  clearly  accounted  for  and  justified 
without  a  resort  to  the  improper  evidence,  it 
may  always  be  doubted  whether  the  injuri- 
ous effect  tias  been  removed.  As  this  cause 
will  be  reversed  in  view  of  another  trial,  we 
do  not  think  it  proper  to  make  the  application 
of  this  rule  to  the  verdict  before  us  further 
than  to  say  that  we  are  not  satisfied  that  the 
charge  suflaciently  removed  the  evidence  from 
the  consideration  of  the  jury.  We  do  not 
Bod  any  error  in  other  assignments  presented 
in  the  brief  <rf  appellant's  counsel.  The  Judg- 
ment is  teveiBed,  and  cause  remanded. 


Ft.  Wobth  St  N.  O.  B.  Oo.  v.  Wallace. 

{fiuvreme  Court  of  Texas.    Oct.  S3, 1889.) 

FiBKS  Set  bt  EsaiivBs— Davxobs. 

1.  Id  an  action  for  the  destruction  of  grass 

liyttre,  alleged  to  have  been  oommnnicated  from 

defendiiat's  engines,  an  instruotion  that  the  meas- 


ure of  damages  Is  the  market  vahie  of  the  grass 
for  pasturage  or  hay  purposes  at  the  time  and  place 
of  the  flre  is  proper,  though  plaintiff  did  not  aver 
the  manner  in  waica  she  desired  to  use  the  grass. 

S.  An  instruction  that  it  defendant  is  liable, 
and  If  the  turf  was  Injured  by  the  burning  of  tbe 
grass,  the  measure  of  damages  is  tbe  difference  in 
the,  value  of  the  land  immediately  before  and  after 
the  injury,  If  any,  is  correct,  and  is  snfBoiently 
supported  by  an  averment  that  there  was  a  good 
turf;  that  tbe  flre  parched  the  roots  of  the  grass 
so  as  to  injure  the  same;  and  that  it  will  be  three 
or  four  years  before  it  will  be  as  productive  as  be- 
fore the  flre ;  and  defendant  cannot  set  up  that  the 
land  will  be  as  valuable  ss  before  if  plaintiff  uses 
it  for  another  purpose  than  the  one  to  which  it  has 
been  applied. 

8.  An  Instmotlon  that  if  defendant's  engines 
emitted  sparks  whioh  ignited  the  grass,  if  any,  on 
defendant's  right  of  way,  and  that,  It  any  grass  or 
fence  on  plainttfl's  property  was  thereby  burned 
the  jury  shall  find  for  plaintiff,  without  instruct- 
ing as  to  due  care,  is  not  ground  tor  reversal,  where 
defendant  has  adduoed  no  evidenoe  of  necessary 
care  on  its  parts  and  there  was  evidence  that  the 
flre  was  caused  by  the  sparks  from  defendant's  en-  ^ 
gines,  and  that  defendant  had  permitted  inflam- 
mable material  to  aooumnlate  on  its  right  of  wnr. 

4.  Evidenoe  that  plaintiff's  husband  bougnt 
the  land  and  received  a  deed  therefor;  that  part 
of  the  purchase  money  was  paid  before  and  the 
balanoe  by  plaintiff  after  his  death;  and  that,  by 
tbe  hnsband's  will,  duly  probated,  whatever  title 
he  had  passed  to  her,— shows  a  sulBoient  title  in 
plaintiff  to  maintain  this  aotion,  in  the  absence  of 
rebutting  evidenoe;  and  the  failure  of  the  court 
to  submit  an  issue  as  to  title  is  not  prejudicial, 
especially  where  defendant  does  not  request  a 
charge  thereon. 

Appeal  from  district  court,  Tarrant  ooun- 
ty;  B.  J.  BoTKiN,  Special  Judge. 

TemfUton  &  Carter,  tat  appellant.  Ear- 
ri$  A  UarrU,  for  appellee. 

Statton,  0.  J.  Plaintiff  brooght  this  ac- 
tion to  recover  damages,  which  she  alleged 
she  had  become  entitled  to  by  reason  of  the 
fact  that  fire  had  been  communicated  to  her 
land  through  negligence  in  the  management 
of  appellant's  cars  and  right  of  way.  which 
ran  through  her  land.  8he  claimed  that  the 
flre  destroyed  grass  of  the  value  of  $650;  fence 
of  the  value  of  $200;  and  that  the  injury  to 
the  land  by  burning  the  tu.rf  and  grass- 
roots amounted  to' $375.  Tbe  averments  in 
reference  to  tbe  grass,  in  so  far  as  now  nec- 
essary to  state,  were  "that  said  130  acres  so 
burned  off  was,  at  the  time,  covered  with  a 
fine  coat  of  grass,  of  luxuriant  growth,  which 
she  had  reserved  for  the  wintering  of  her 
stock,  and  which  she  tiad  begun  to  use  for 
that  purpose  only  a  short  time  prior  to  the 
said  burning ;^hat  said  grass  was  very  valu- 
able, to-wit,  01  tbe  value  of  five  dollars  per 
acre;  and  that  by  reason  of  the  loss  and  de- 
struction of  the  same  by  fire  she  was  deprived 
of  her  only  winter  feed  for  her  stock ;  that 
she  sustained  damage  by  reason  of  the  loss 
of  said  grass  in  the  sum  of  $650."  The  court 
instructed  the  jury  that  in  estimating  the 
damages  to  which  plaintiff  might  be  entitled 
they  would  look  to  the  market  value  of  tbe 
grass  destroyed  at  the  time  and  place  where 
it  was,  and  that  they  might  consider  the  mar* 
ket  value  for  pasturage  or  hay  purposes;  there 
being  much  evidence  as  to  the  value  for 
either  purpose,    it  is  urged  that  it  was  error 
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80  to  charge,  ani  the  gronnd  of  the  objec* 
tion,  we  undersiKin)  to  have  been,  that  tliere 
Wiis  no  averment  «8  to  the  particuliir  manner 
in  which  the  plaintiff  desired  to  use  tlie  grass. 
Such  an  averment  was  not  necessary.  The 
grass  belonged  to  the  plaintiff,  and  If  enti- 
tled to  recover  at  all,  she  was  entitled  to  the 
market  value  of  the  grass  as  it  stood,  to  be 
ascertciinect  by  its  value  for  any  legitimate 
use.  Many  witnesses  had  test!  tied  to  its 
value  if  it  be  used  for  pasturage,  as  had 
many  if  it  was  to  be  used  to  make  hay;  but 
they  all  had  reference  to  the  value  of  the 
grass  as  it  stood  at  the  time  it  was  de- 
Btro3-ed. 

It  is  urged  th;it  the  court  erred  in  the  fol- 
lowing pariigraph  of  tiie  charge:  "If  you 
should  think  that  the  defendant  is  liable  to 
the  plaintiff  for  the  burning  of  her  grass  un- 
der the  foregoing  instructions,  and  should 
*  also  believe  that  the  turf  or  sod  of  said  grass 
was  injured  by  the  burning  of  said  grass,  yon 
should  find  for  the  plaintiff;  also,  the  amount 
of  damages  or  injury  done  by  the  injury  of 
said  sod  or  turf;  and,  in  estimating  this  dam- 
age, you  should  be  governed  by  the  difference 
of  the  value  in  the  plaintiff's  land  immedi- 
ately before  and  immediately  after  the  Injury, 
it  any,  done  to  such  turf  or  sod. "  The  pro- 
position under  the  assignment  which  raises 
this  objection  is  that,  "there  being  no  allega- 
tion in  the  petition  to  admit  proof  of  injury 
to  the  land,  and  no  proof,  were  there  such  an 
allegatiim  in  the  petition,  that  it  whs  depre- 
ciated in  value,  the  charge  should  not  have 
been  given."  The  substance  of  the  allega- 
tion was  that  there  was  a  good  turf,  well  and 
thickly  set;  that  the  fire  parohed  the  turf, 
roots,  and  sod  of  the  grass  on  the  land  so  as 
to  greatly  injore  and  damage  the  same;  that 
on  account  of  the  injury  to  the  turf  it  will 
be  three  or  four  years  before  the  turf  will  be- 
come as  productive  as  it  was  before  the  Bre; 
that  by  reason  of  burning  the  turf  the  plain- 
tiff had  been  damaged  $875. 

We  understiyid  the  averment  of  the  peti- 
tion, in  effect,  to  be  that  the  mass  of  roots 
to  the  native  grass  growing  on  the  land, 
without  sowing  or  cultivation,  which,  with 
the  surface  earth  with  wbloh  commingled 
constitutes  the  turf,  award,  or  sod,  were  so 
injured  by  the  fire  as  to  make  the  land  less 
productive  of  grass  than  it  otherwise  would 
liave  been  in  the  future.  The  averment  was 
one,  in  effect,  that  the  land  w^  injured,  and 
the  charge  as  correctly  Informed  the  jury 
what  the  true  measure  of  damages  was  as 
would  a  charge  directing  the  jury  to  assens 
the  damages  at  such  sum  As  would  compen- 
sate the  plaintiff  for  such  injury  as  resulted 
from  the  burning  of  the  turf  or  sod.  Tlie 
turf  or  sod  was  a  part  of  the  land,  and  an  in- 
jury to  it  was  an  injury  to  the  land  which 
could  be  as  well  measured  by  the  difference 
in  the  value  of  the  land  befoi-e  the  burn  and 
afterwards  as  by  an  inquiry  as  to  the  sum 
which  would  compensate  the  plaintiff  for  any 
Injury  to  the  turf  or  sod.  The  measure  is 
the  same,  whether  expressed  in  the  one  way 


or  the  other.  Snch  an  injury  Is  one  in  its 
nature  permanent,  though  it  may  not  be 
perpetual,  and  differs  from  an  injury  to  a 
growing  crop,  which  does  not  result  in  any 
injury  to  the  land  as  distinguished  from 
the  crop.  It  seems  to  be  uiiged,  as  the  de- 
struction or  injury  of  the  turf  would  have 
rendered  it  less  difBcnIt  to  tuive  placed  the 
land  in  cultivation  than  it  otherwise  would 
have  been,  that  for  this  reason  the  owner  was 
not  injured  at  all.  It  is  not  the  right  of  one, 
through  whose  wrongful  act  an  injury  has 
been  done  to  the  land  of  another,  to  have  the 
measure  of  damages  flxed  by  the  effect  the 
injurious  act  may  have  on  the  land  If  used 
for  some  purpose  other  than  that  to  which  it 
was  applied  or  desired  to  be  applied  by  its 
owner;  but  it  is  the  right  of  the  owner  to 
have  his  damages  measured  by  the  extent  of 
the  injury  to  the  land  used  for  any  lawful 
purpose  to  which  he  had  appropriated  it,  de- 
sired to  appropriate  it,  or  to  which  it  is  adapt- 
ed. Railway  Co.  v.  Hogaett,  67  Tex.  687, 
4  S.  W.  Rep.  365.  It  does  not  rest  with  the 
wrong-doer  to  say  to  the  owner;  Use  your 
land  for  a  purpose  for  which  yon  do  not  de- 
sire to  use  it,  and  it  will  be  as  valuable  to 
you  for  that  use  as  it  was  before  for  another. 
It  is  urged  that  the  oonrt  erred  in  instruct- 
ing the  jury  as  follows:  "If  you  believe  from 
the  evidence  that  the  engines  of  the  defend- 
ant emitted  sparks  that  set  fire  to  the  grass, 
if  any,  that  may  have  accumulated  on  defend- 
ant's right  of  way  adjacent  to  plaintiff's 
property,  and  thereby  set  Ore  to  and  burned 
any  grass  or  fence  of  plaintiff,  on  her  said 
property,  you  will  find  for  the  plaintiff." 
The  defendant  was  not  liable  unless  tlie  Hre 
had  its  origin  in  its  negligence,  and,  bad 
there  lieen  any  evidence  tending  to  show  such 
care  on  its  part  as  the  nature  of-  its  business 
makes  necessary,  it  would  be  necessary  to 
reverse  the  judgment  because  of  this  charge, 
which,  in  terms,  made  the  defendant  liable 
whether  it  used  due  care  or  not.  There, 
however,  was  no  evidence  whatever  tending 
to  sliow  that  appellant  need  appliances  such 
as  are  usual  and  necessary  to  prevent,  as  far 
as  may  be,  the  escape  of  fire  from  the  engine, 
nor  tending  to  show  that  its  right  of  way 
was  kept  free  from  inflammable  material. 
On  the  other  hand,  there  was  evidence  which 
the  jury  must  have  believed  reasonably  suf- 
ficient to  show  that  the  burn  was  caused  by 
fire  that  escaped  from  the  engine,  and  that 
inflararaabie  matter  was  permitted  to  ac- 
cumulate on  the  right  of  way.  Under  this 
state  of  facts  appellee  was  entitled  to  a  judg- 
ment, and  had  the  jury,  under  a  i>ro))er 
charge,  found  that  the  Are  originated  in  the 
manner  stated  in  the  charge,  but  that  appel- 
lant was  not  liable,  because  not  negligent,  it 
would  have  been  the  duty  of  the  court  to  set 
aside  the  verdict.  Railway  Co.  v.  Home,  69 
Tex.  648,  9  8.  W.  Rep.  440;  Railway  Co.  v. 
Witte,  4  S.  W.  Rep.  492.  While  the  charge 
did  not  currectly  state  the  law,  the  jury  found 
that  the  lire  originated  in  such  manner  as  to 
fix  liability  on  appellant;  ai>d,  in  the  absence 
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of  aome  evidence  tending  to  rebnt  the  pHma 
faei«  ciue  made  by  tiie  evidence  and  affirmed 
by  the  verdict,  no  injury  resulted  from  the 
failure  of  the  court  correctly  to  instruct  the 
jury. 

The  verdict  seems  to  us  large*  but  there 
was  ample  evidence  to  sustain  it;  and,  hav- 
ing been  approved  by  the  coiiit  below,  it  can- 
not be  set  aside  by  this  court  on  tlie  ground 
that  it  is  excessive. 

It  is  now  contended  that  the  evidence  of 
title  In  the  appellee  was  insiifScient.  The 
flvidenee  shows  that  tiie  husband  of  appellee 
bought  the  land  and  received  a  deed  therefor 
In  1877;  tliat  part  of  the  purchase  money 
was  paid  before  the  husband's  death,  and  the 
balance  by  appellee  since;  that  by  the  will  of 
the  husband,  duly  probated,  whatever  title  he 
iiad  passed  to  her;  and  that  she  and  her  hus- 
Imnd  had  been  in  the  exclusive  poaseesioa  and 
control  of  the  land  for  about  11  years.  Such 
evidence,  in  the  absence  of  some  rebutting 
evidence,  was  sufficient  to  maintain  this  ac- 
tion; and  It  is  not  important,  in  view  of  the 
nneonlFOverted  facto,  that  the  court  did  not 
submit  an  issue  as  to  title.  If  appellant  de- 
rtred  such  an  issue  to  be  submitted,  it  should 
have  asked  a  charge  presenting  it.  There  is 
no  error  in  the  judgment,  and  it  will  be  af- 
flnned. 


Bakeb  v.  Beck. 

(^preiM  Court  q/  Toms.    Oct.  83, 1889.) 

RiooKD  o*  Dub. 

A  deed  to  land,  in  an  unmganlMd  county. 

la  properly  recorded  in  the  ooanty  of  which  It  had 

been  a  part,  in  the  absence  of  any  law  at  the  time 

requiring  Uties  to  such  laods  to  be  recorded  in 

counties  to  whioh  such  counties  are  attached  for 

Judicial  purpoaea,  and  of  a  etatute  direoting  wbere 

snob  deeda  ahould  be  reoarded. 

Commissioners' decision.  Appeal  from  dis- 
trict court,  Taylor  county;  Wiuuam  Kbn- 
HEDT,  Judge. 

I.  N.  Baker  sued  J.  E.  Beck  in  trespass  to 
try  title.  From  a  Judgment  for  defendant, 
plaintiff  appeals. 

SpocnU  A  Legett  and  doopicood  A  Son, 
for  appellant.    B.  F.  Ballard,  for  appellee. 

AoKKB,  P.  J.  Appellant  brought  this  suit 
against  appellee  in  trespass  to  try  title  to  an 
QBdivided  one-h^f  of  640  acres  of  land  in 
Taylor  county,  appellant  being  owner  of  the 
other  half.  In  October.  1880,  appellant  re< 
covered  two  judgments  in  the  Justicu's  court 
of  precinct  No.  4,  in  Bexar  county,  against 
W.  B.  Beck,  which  were  duly  registered  in 
Taylor  county  on  the  15tb  day  of  November, 
1880.  The  land  in  controversy  was  sold  on 
the  1st  day  of  March,  18i$l,  under  executions 
issued  on  these  judgments  to  one  Lotsp^ch, 
who  conveyed  the  land  to  appellant  on  the 
2lBt  day  of  November,  1881.  Appelleedalms 
the  land  by  deed  from  W.  G.  Beck  to  him, 
executed  the  2l8t  day  of  Apiil,  1877,  for  the 
eonsideration  of  $320,  and  roistered  in  Bexar 
county  on  the  23d  day  of  April,  1877.  The 
trial  was  witliout  a  jury,  and  Judgment  was 


rendered  for  appellee  upon  the  conclusion  of 
the  court  that  the  registration  in  Bexar  coun- 
ty was  valid  and  legal  registration,  and 
tl)erefore  constructive  notice  to  appellant. 
This  conclusion  of  the  court  is  assigned  as 
error,  "because  said  land  Is  situated  in  Tay- 
lor county,  and  said  Taylor  county  whs  at 
said  time  unorganized,  and  was  attached  to 
Eastland  county  for  judicial  purposes,  and 
was  a  part  of  the  Palo  Pinto  land-district." 
The  assignment  correctly  states  the  facts, 
and  raises  Uie  only  question  we  think  it  nec- 
essary to  consider.  The  land  is  situated  in 
that  part  of  Taylor  county  that  was  in  Bexar 
county  prior  to  the  creation  of  Taylor  coun- 
ty. Under  repeated  decisions  of  this  court, 
the  territory  of  a  new  county  remains  subject 
to  the  jurisdiction  of  the  county  from  which 
it  was  taken,  until  the  actual  organization  of 
the  new  county,  unless,  by  act  of  the  legisla- 
ture, some  other  county  is  given  jurisdtetion 
of  the  territory  of  the  new  county  for  specific 
purposes;  and  the  law  thus  settled  by  the  de- 
cisions was  made  statutory  by  article  670  of 
the  Revised  Statutes.  Lumpkin  v.  Munoey, 
66  Tex.  311;  Reeves  County  v.  Pecos  County, 
69  Tex.  177. 7  8.  W.  Bep.  64>,  Prior  to  the  act 
of  March  80, 1881,  there  was  no  law  requiring 
that  titles  to  land  in  unorganized  counties 
should  be  recorded  in  the  counties  to  wldeli 
such  unorganised  counties  were  attached  for 
Judicial  purposes,  and  at  the  time  the  deed 
from  W.  £.  Beck  to  appellee  was  recorded  in 
Bexar  county  tliere  was  no  statute  directing 
that  titles  to  laud  in  unorganized  counties 
should  be  recorded  In  any  particular  county. 
We  ate  not  aware  that  the  question  here  pre- 
sented lias  been  passed  upon  by  this  court, 
but  we  t)elieve  it  to  be  in  accord  with  our 
decisions  upon  analogous  questions  to  sus- 
tain the  conclusion  of  the  court  below.  The 
land  having  been  in  Bexar  county  prior  to 
the  creation  of  Taylor  county,  there  being  no 
stetute  directing  that  the  deed  be  record^  in 
any  particular  county,  the  registration  In 
Bexar  eotinty  was  proper,  and  constructive 
notice  to  subsequent  purchasers.  Author- 
ities cited,  and  Alford  v.  Jones,  71  Tex.  519, 
9  &  W.  Bep.  470.  We  are  of  opinion  that 
the  Judgment  of  the  court  below  is  eorreot, 
and  siiould  be  affirmed. 

Stattom,  C.  J.  Beport  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
the  judgment.atBrmed. 


Bassbit  v.  Bowsss  tt  ol. 
(Supreme  Court  of  Texas.    Oct  3S,  1889.) 

Mechanics*  Iiibtib— PiLisa  Ct.A.iM. 

1.  Rev.  St.  Tex.  art.  81BS.  (Saylea,  Laws  1886,) 
requiring  every  person,  in  order  to  obtain  the 
benefit  of  the  meohanio'a  lien  law,  to  file  an 
itemtied  statement  of  his  claim  with  the  county 
clerk  within  80  days,  la  sufflciently  complied  with 
where  a  material-man  delivers  bucd  a  statement  to 
the  clerk  on  the  thirtieth  day  after  aooh  indebted- 
ness accruea,  but  the  clerk  does  not  recsord  it  until 
the  next  day. 

3.  Where  the  material-man  files  an  affidavit  of 
the  amount  due,  subatantiaUy  in  the  form  pre- 
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Bcrlbed  by  article  8160,  which  article  provides 
what  BhaU  be  done  to  comply  with  the  provisions, 
of  article  8165,  it  Is  sufflolent,  though  it  does  not 
contain  the  words  used  In  article  8166,  that  "all 
just  and  lawful  offseta  and  credits  have  been  al- 
lowed. " 

Commissioners'  decision.  Appeal  from  dis- 
trict court,  El  Paso  county;  T.  A.  Falvet, 
Judge. 

Crosby  Edzoards,  for  appellant  Millard 
Patterson,  for  appellees. 

IToBBT,  J.  The  construction  of  articles 
3165  and  3166  of  the  Revised  Statutes  (Sayles. 
Laws  1885,  p.  68)  is  involved  in  the  questions 
presented  upon  this  appeal.  This  was  a  stat- 
utory proceeding,  instituted  in  the  district 
court  of  El  Paso  county,  to  foreclose  an  al- 
leged lien,  claimed  by  the  plaintiff  (appellant) 
as  a  material-man  and  lumber  dealer  on  the 
lots  described,  belonging;  to  appellee  Schuster, 
by  reason  of  the  fact  that  appellant  furnished 
to  appellee  Brower,  original  contractor  with 
Schuster,  the  material  used  in  the  erection  of 
a  certain  house  for  said  Schuster  on  said 
lots.  Tlie  account  filed,  showed  a  balance  to 
be  due  by  Brower  of  8419.15.  A  foreclosure 
of  the  Hen  was  prayed  for  against  Schuster. 
It  was  alleged  in  the  petition  that  the  amount 
sued  for  became  doe  and  owing  on  the  20th 
day  of  August,  1887.  The  "sworn  account 
of  the  demand  dne"  plainttfl  was  filed  for 
record  In  the  office  of  the  clerk  of  the  county 
court  on  the  19tb  day  of  September,  1887,  the 
thirtieth  after  the  accrual  of  the  indebted- 
ness. But  it  was  not  recorded  until  tl>e  20th 
day  of  September,  1887.  The  petition  was 
excepted  to  on  the  ground  that  it  showed  up- 
on ite  face  that  the  original  account  was  not 
recorded  within  30  days  from  the  date  of  the 
accrual  of  the  indebtedness,  which  exception 
was  sustained.  It  is  provided  by  article  3165 
that  every  journeyman,  day  laborer,  or  other 
person,  seeking  to  obtain  the  beneflt  of  the 
article,  shail,  within  SO  days  after  the  in- 
debtedness shall  have  accrued,  file  an  Itemized 
account  of  the  claim  In  the  office  of  the  coun- 
ty clerk  of  the  county  where  the  property  is 
situated;  the  purpose  being  to  give  notice  to 
third  persons  of  the  existence  of  this  Hen. 
In  Throckmorton  v.  Price,  28  Tex.  605,  where 
the  title  to  really  was  involved,  it  was  held, 
in  effect,  that  a  party  having  properly  filed  a 
deed  with  the  clerk  is  not  prejudiced  by  that 
officer's  neglect  to  record  it.  It  is  a  general- 
ly accepted  principle  of  law  that  private  or 
individual  rights  shall  not  be  forfeited  or  lost 
by  reason  of  the  neglect  or  failure,  as  in  this 
case,  of  the  officer  to  perform  bis  d  uty.  Magee 
T.  Cbadoin,  SO  Tex.  644.  It  is  upon  this 
principle  that  it  has  been  held  that  the  right 
of  the  owner  of  a  genuine  land  certificate  to 
vacant  public  domain  attaches  at  the  date  of 
the  file  and  application  to  the  proper  officer 
for  its  survey,  and  cannot  be  defeated  by  the 
officer's  refusal  or  neglect  to  accept  the  loca- 
tion, or  by  the  issuance  of  a  patent  to  anoth- 
er. De  Montel  v.  Speed,  53  Tex.  339.  Noth- 
ing  more  can  be  reasonably  required  of  the 
person  desiring  to  fix  the  lien  by  its  i-egistry 


than  to  deliver  to  the  officer  the  "sworn  ac- 
count of  the  demand  due  him,"  to  l>e  filed 
and  recorded.  It  is  no  part  of  his  dnty  to 
see  that  the  clerk  does  his,  by  an  actual  rec- 
ord of  it.  We  think  the  court  erred  in  sus- 
taining the  exception  to  the  petition,  on  the 
ground  mentioned;  the  claim  showing  upon 
its  face  that  it  was  filed  with  the  clerk  with- 
in 80  days  from  the  accrual  of  the  imlebted- 
ness.  The  affidavit  in  this  case,  attnched  to 
the  itemized  account  of  the  appelhtnt,  it  is 
true,  does  not  contain  the  lanj^uage  used  in 
article  3165,  "that  all  just  and  lawful  offsets, 
payments,  and  credits  have  been  allowed." 
But  it  is  substantially  the  affidavit  prescril)ed 
by  article  8166,  which  article  provides  with 
particnlarity  what  shall  be  done  to  comply 
with  that  part  of  article  3165  which  refers  to 
unwritten  contracts.  The  appellant  having 
complied  with  the  form  furnlsiied'by  article 
8166,  it  was  not  necessary  that  any  other 
language  should  have  been  used.  We  think 
the  court  erred  in  sustaining  the  exception  to 
the  affidavit  on  the  ground  that  it  did  not 
contain  the  language  "that  all  just  and  law- 
ful offsets  and  credits  have  been  allowed,** 
and  that  the  judgment  should  be  reversed, 
and  the  cause  remanded. 

Staytom,  0.  J.  Report  of  the  commission 
of  appeals  examined,  their  opinion  adopted, 
and  the  Judgment  reversed,  and  cause  re- 
manded. 


Evans  v.  Welbornx  «t  ai. 
(Supreme  Court  of  Texas.  Oct.  18, 188B.) 
Marbibd  Womjln's  Sbpaxats  EsTATa. 
A  husband,  Iiavine  become  Indebted  to  hit 
wife,  Invested  about  t3,60O  in  land,  and  took  the 
deed  In  her  name,  but  the  deed  failed  to  apooUy 
that  the  land  was  the  wife's  separate  property. 
The  land  was  then  conveyed  to  one  T.,  to  De  by 
him  sold  for  the  vrife.  T.  sold  the  land,  the  prloe 
to  be  paid  in  cash,  and  ezeouted  and  left  at  the 
clerk's  office  a  deed  which  was  recorded  and  deliv- 
ered to  the  vendee  before  any  of  the  porohase  price 
was  paid.  In  the  meanwhile  a  creditor  procured  a 
sale  of  the  land  under  a  judgment  against  the  hus- 
band, and  purobasbd  it  at  the  sale  for  five  dollars. 
After  the  wife  had  brought  suit  against  T.'s  ven- 
dee for  the  land,  the  creditor  procured  for  $200  a 
deed  from  T.'s  vendee,  who  had  never  made  any 
payment,  and  then  intervened  in  the  action. 
Held,  that  the  wife  was  entitled  to  recover. 

Appeal  from  district  couft,  Tarrant  county; 
B.  E.  Beokbam,  Judge. 

A.  M.  Carter,  for  appellant.  W.  S.  Pen- 
dleton and  Bowlin  <£  Bowlin,  for  appellees. 

Henrt,  J.  This  suit  was  instituted  on 
the  80th  day  of  Noveml)er,  1883,  by  Dnana 
Wellwrne,  joined  by  her  husband,  William 
Welborne,  against  Thomas  W.  Welborne  and 
Hannah  and  Byron  Bartlett.  to  recover  a 
tract  of  land  alleged  to  be  the  separate  prop- 
erty of  said  Duana.  On  the  4th  day  of  June. 
1884,  B.  0.  Evans  intervened  in  the  cause, 
asserting  title  in  himself  to  the  land.  The 
record  shows  that  Williiim  Welborne,  the 
husband  of  Buana  Welborne,  had  mnde  uee 
of,  and  lost  in  his  business,  certain  separate 
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property  of  his  wife,  and  that  to  reimburae 
lier  he  invested  the  proceeds  of  other  separate 
property  beloni;iiig  to  her  and  soiqe  money 
tliHt  he  had  borrowed  for  that  purpose  in  the 
land  in  controversy,  taking  the  deed  in  her 
name.  The  record  shows  that  the  money, 
before  it  was  paid  for  the  land,  had  been 
givpn  to  and  was  in  the  possession  of  the  wife. 
Tbe  deed  to  the  wife  contained  nothing  show- 
ing that  the  land  was  paid  for  with  tlie  sepa- 
rate money  of  the  wife,  or  that  it  was  in- 
tended to  make  it  her  separate  property. 
William  Welbome,  the  husband,  being  in- 
solvent, be,  joined  by  his  wife,  deeded  the 
land  to  Tliomas  Welbome,  his  brother,  who 
gave  his  notes  for  the  purchase  money.  It  is 
clearly  proved  that  this  conveyance  was  made 
for  tbe  sole  purpose  of  preventing  tbe  cred- 
itors of  William  Welborne  from  subjecting 
tbe  land  to  the  payment  of  their  demands; 
and  that  it  was  the  intention  of  the  parties 
that  tbe  notes  of  Thomas  Welborne  should 
not  be  collected ;  and  that  he  shoold  bold  the 
land  in  trust  for  Duana  Welborne,  and  sell 
it  for  ber  benefit.  Tbe  deed  to  Thomas  Wel- 
bome was  made  on  the  27tb  Febmary,  1883. 
William  Welbome  was  indebted  to  Evans 
and  Martin,  and  they,  having  sued  on  their 
debt,  caused  an  original  attachment  to  l)e 
levied  on  the  land  on  tbe  Ist  day  of  March, 

1883,  as  the  property  of  said  William  Wel- 
bome. Judgment  was  rendered  in  the  snit 
foreclosing  tbe  attachment  lien,  and  the  land 
was  purchased  under  the  order  of  sale  issued 
on  said  judgment  by  B.  C.  Evans,  one  of  the 
plaintifTa  in  the  judgment,  who  paid  for  it 
five  dollars.  Thomas  Welborae'con  veyed  the 
land  to  Hannah  Bartlett  by  deed  dated  1st 
March.  1883.  Bartlett  was  to  pay  $1,300  for 
the  land,  but  before  paying  be  required  the 
notes  given  by  Thomas  Welbome  to  be  sur- 
rendend.  Accordingly  these  notes  were  in- 
dorsed by  Duana  Welborne,  and  delivered  to 
Thomas  Welbome  to  enable  blm  to  perfect 
the  sale  of  the  land  to  Bartlett;  but  during 
the  interval  required  to  execute  this  purpose 
the  attachment  of  Martin  and  Evans  was  lev- 
ied on  the  land,  whereupon  Bartlett  refused 
to  pay  the  purchase  money.  The  evidence  is 
quite  conflicting  as  to  whether  the  deed  from 
Thomas  Welborne  to  Hannah  Bartlett  was 
ever  delivered.  It  was  left  at  the  office  of 
the  connty  clerk,  either  as  an  escrow  or  to  be 
recorded.  In  fact  it  was  promptly  recorded 
and  ddivered  by  the  county  clerk  to  Bartlett. 
Though  the  consideration  was  to  be  paid  in 
cash  by  Hannah  Bartlett,  no  part  of  it  has 
ever  been  paid ;  but,  on  the  1st  day  of  May, 

1884,  she  deeded  tbe  land  to  U.  C.  Evans  for 
the  consideration  of  $500  paid  her  by  him. 
The  land  is  proved  to  have  been  worth  $2,000, 
or  more.  The  trial  resulted  in  a  vei-dict  and 
judgment  for  plaintiffs,  to  reverse  which  the 
intervener.  B.  C.  Evans,  prosecutes  this  ap- 
peal. 

There  can  be  no  controversy  about  tbe  suf- 
ficiency of  tbe  evidence  to  show  that  William 
Welbome  had  become  indebted  to  his  wife, 
Duana  Welborne,  by  appropriating  the  pro- 


ceeds of  her  separate  property,  and  that,  be.r 
fore  the  purchase  of  tbe  land  in  controversy, 
he  had  paid  to  her  a  sum  of  money,  to  belong 
to  her  separately,  and  to  be  used  by  her  in 
the  purchase  of  land  to  be  likewise  held  as 
ber  separate  property.  When  tbe  land  in 
controversy  was  conveyed  to  her,  tiie  money 
so  held  by  her  paid  the  consideration.  The 
deed  falling  to  show  that  the  money  paid  for 
the  land  belonged  to  her  separate  estate,  or 
that  it  was  intended  to  make  the  land  her 
separate  property,  it  was  liable  to  be  seized 
and  sold  by  her  husband's  creditors  so  as  to 
vest  title  in  a  purcliaser  who  paid  a  valuable 
consideration,  without  notice  of  her  equitable 
right  before  the  date  of  his  purchase.  The 
land,  having  been  paid  for  with  money  that 
had  been  paid  into  her  bands  and  made  ber 
separate  property  before  it  wnti  invested  it 
the  land,  created  a  resulting  trust  in  her  fa- 
vor, which,  it  has  frequently  been  held  by 
this  court,  could  not  be  defeated  by  the  levy 
of  an  attaohment,  or  any  prooeeding  short  of 
a  sale  of  the  land  to  an  innocent  purchaser 
for  value.  Stoker  v.  Bailey,  62  Tex.  299.  If 
it  be  true  that  the  inter  venor  had  no  notice 
of  the  wife's  equity,  it  still  must  be  held  that 
the  payment  of  the  paltry  sum  of  five  dollars, 
at  a  sale  made  under  bis  own  judgment,  can- 
not be  held  to  entitle  him  to  protection  as  a 
purchaser  for  value.  Whatever  may  be  the 
fact  about  the  delivery  of  tbe  deed  from 
Thomas  Welborne  to  Bartlett,  it  is  an  undis- 
puted fact  that  tbe  terms  of  the  sale  were 
that  tbe  consideration  was  to  be  paid  in  cash. 
Without  that  tbe  sale  was  incomplete.  Tbe 
purchaser  declined  to  pay  the  money  or  com- 
plete the  trade,  and  it  was  a  palpable  fraud 
for  her  to  take  advantage  of  an  apparent  de- 
livery of  tbe  deed,  and  sell  and  convey  the 
land  to  Evans.  He  testifies  that  he  pur- 
chased without  notice  of  the  non-delivery  of 
the  deed,  if  in  fact  it  was  not  delivered.  But 
be  purchased  after  plaintiff  bad  instituted 
this  suit  against  the  vendor  for  the  land  and 
during  its  pendency,  and  be  stands  charged 
with  knowledge  of  eveiything  that  inju- 
riously affects  his  vendor's  title.  As  a  pur- 
chaser pendente  lite  he  can  make  no  defense 
that  his  vendor  cannot  maka  The  land  hav- 
ing been,  at  the  time  of  tbe  conveyance  by 
William  and  Duana  Welbome  to  Thomas 
Welborne,  the  separate  property  of  the  wife, 
it  was  not  liable  for  the  husband's  debts,  and 
therefore  no  kind  of  conveyance  or  disposir 
tion  of  it  could  have  had  the  effect  to  de- 
fraud his  creditors.  The  fact  that  the  fears 
of  the  parties  were  excited,  and  that  they 
were  willing  to  convey  it  fraudulently,  it 
that  was  necessary  to  protect  it,  or  that  if  it 
had  been  the  husband's  property  they  would 
have  committed  a  fraud  by  conveying  it  to 
avoid  the  payment  of  his  debts,  does  not  af- 
fect or  change  the  rule.  The  land  being  in 
equity  the  wife's  separate  property,  there 
was  nothing  improper  In  its  being  conveyed 
by  her  and  her  husband  to  Thomas  Welborne 
in  trust,  to  be  held  and  disposed  of  for  the 
benefit  of  the  wife.    -The  property  liuving 
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'been,  intentlonallj  or  otherwise,  diverted 
from  the  purposes  of  the  trust,  it  became  the 
wife's  right  to  sue  for  and  recover  the  prop- 
erty. We  have  oaref  uily  examined  all  of  ap> 
pellant's  assignments  of  error,  aod,  without 
referring  to  them  in  detail,  we  conclude  that 
they  sliow  no  error  for  which  the  judgment 
ought  to  be  reversed,  and  it  is  therefore  af- 
firmed. 


W1U.IS  et  al.  v.  Yatbs. 
(Supreme  Court  of  T«xa».    Oot.  16, 1880.) 

PRim)m.ltJfT  COWTSTAKCBS. 

In  an  action  to  aet  aaide  a  sale  of  goods  as  in 
Irand  of  creditors,  it  appeared  that  the  debtor  was 
insolvent;  that  he  waa  indebted  to  defendant;  and 
that  be  sold  the  goods  to  defendant  for  their  fair 

Srioe,  the  excess  over  the  amount  which  he  owed 
efendant  being  paid  to  athird  person  for  distribu- 
tion among  certain  creditors  otner  than  plaintiitB. 
It  was  found  as  a  fact  that  the  debtor  intended  to 
hinder  payment  of  platntilfs'  debts,  and  that  de- 
fendant knew  or  ought  to  have  known  of  the  in- 
tent. Held,  that  the  sale  would  be  set  aaide  aa 
fraudulent. 

Appeal  from  district  court,  Lampasas  coun- 
ty; WILLIAM  H.  Stewart,  Judge. 

W.  B.  Ahney  and  Fisher  <£  Toiirng,  tar  ap- 
pellants.   Matthetos  A  Wood,  for  appellee. 

Stattom,  C  J.  On  December  3, 1886,  C. 
K.  Witeher,  a  merchant,  was  insolvent,  and 
his  insolvency  known  to  S.  W.  Yates,  to 
whom  he  was  indebted  about  $2, 600.  He  was 
indebted  to  many  other  persons,  some  of  w  horn 
lived  in  the  county  of  his  residence,  and  be 
was  also  indebted  to  P.  J.  Willis  &  Bro.  to 
the  extent  of  88,000.  On  date  above  men* 
tioned  Witoheo:  conveyed  to  Yates  his  stock 
of  groceries  for  the  sum  of  9S,500, — the  sani 
agreed  upon  by  the  parties, — wliich  it  is  nut 
claimed  was  not  a  fair  value.  This  sum  was 
fMdd  in  part  by  the  canoellation  of  the  debt 
due  by  Witeher  to  Yates,  and  the  balance — 
•1,000— in  cash.  WiUis  ft  Bro.  brougiit  suit 
on  their  claim,  sued  out  writ  of  attachment, 
and  also  writ  of  garnishment,  which  was 
served  on  Yates,  who  answered  denying  the 
existence  of  any  fact  that  would  fix  liability 
on  him;  but  iiis  answer  was  controverted, 
and  on  the  issue  thus  formed  this  controversy 
rests.  Appellants  contended,  and  still  con- 
tend, that  the  conveyance  made  to  Yates  was 
fraudulent,  and  made  and  received  with  in- 
tent to  hinder,  delay,  or  defraud  the  creditors 
of  Witeher,  and  that  for  this  reason  the  prop- 
erty conveyed  to  Yates,  aa  to  creditors,  re- 
mained  the  property  of  Witeher;  and  appel- 
lee contends  that  tira  conveyance  was  bona 
flde,  and  in  all  respects  valid.  No  question 
is  made  as  to  the  propriety  of  litigating  such 
a  question  through  proceedings  in  garnish- 
ment. The  cause  was  tried  without  a  jury, 
and  the  conclusions  of  fact  were  as  follows: 
"(1)  That  on  the  Sd  day  of  December,  1886, 
C.  "S.  Witeher  was  in  filing  circumstances, 
and  was  indebted  to  plaintiffs  and  divers  oth- 
er persons  In  divers  sums  of  money,  amount- 
ing, in  the  aggregate,  to  920,000  or  more. 
(2)  Tliat  at  said  date  be  was  indebted  to  plain- 


tiflb  In  a  large  amount,  viz.,  about  the  sum 
of  05,579.50,  and  for  wliich  amount  the  plain- 
tifb  recovered  a  judgment  against  said  Witeh- 
er in  the  district  court  of  Galveston  county 
on  the  16th  day  of  March,  1887.  (3)  That 
on  the  8th  day  of  December.  1886,  plaiDtiOs 
had  a  writ  of  garnishment  issued  from  the 
district  conrt  of  said  Galveston  county,  which 
was  executed  on  the  garnishee,  S.  W.  Yates, 
on  the  9th  day  of  December,  1886.  (4)  That 
on  Uie  3d  day  of  December,  188C,  the  said  0. 
N.  Witeher  was  indebted  to  said  garnishee, 
the  said  Yates,  in  about  the  sum  ot  62,470. 
(5)  That  on  the  said  last-named  day  the  said 
Witeher  sold  and  delivered  to  said  Yates  a 
stock  of  grooeries  for  the  sum  of  $3,600,  or 
about  tihat  sum.  (6)  That  said  grooeries 
were  paid  for  by  releasing  to  said  Witcber 
said  Indebtedness  of  #2,470,  and  the  payment 
by  Yates  to  Witeher  of  one  thousand  dollars 
in  cash ,  paid  Wi  tcher,  December  3, 1886.  (7 ) 
That  said  Yates  knew  at  the  time  of  said 
purchase  that  Witcber  was  indebted  to  plain- 
tiffs in  a  large  amount.  (8)  That  Yatea 
knew  Witeher  was  in  failing  circumstances, 
or  might  have  known  it  by  the  exercise  of 
ordinary  diligence.  (9)  That  the  purpose  of 
Yates  in  purchasing  said  grooeries  was  to  se- 
cure his  said  claim  of  92,470  against  Witeh- 
er. (10)  That  Witcber's  object  in  seUing 
was  to  pay  Yates  and  other  creditors  in  tlie 
town  and  county  of  Lampasas  in  preference 
to  plaintiffs  and  other  non-resident  creditors. 
(11)  That  the  one  thousand  dollars  in  cash, 
paid  by  Yates  as  part  consideration,  was  paid 
out  by  said  Witcber  to  his  said  local  credit- 
ors ;  that  is  £0  say,  his  creditors  that  resided 
in  Lampasas  county  and  town.  (12)  That 
Witeher  intended  to  hinder  and  delay  the 
payment  of  plaintiffs  until  his  said  local 
creditors  were  paid,  and  Yates  kneworouglit 
to  have  known  of  this  intent  of  Witeher. 
(13)  That  about  the  sum  of  $746.87  was  paid 
out  by  said  Witcber,  and  assumed  by  said 
Yates,  out  of  said  $1,000,  prior  to  the  service 
of  the  garnishment  in  this  case,  and  that  the 
remainder  of  said  $1,000  was  paid  to  his  local 
creditors  during  the  month  of  December, 
1886.  In  other  words,  I  find  that  Yates,  on 
tbedayof  ills  said  puroluuse.  assumed  orgoai^ 
antied  the  payment  of  about  $475  that  Witcb- 
er owed  the  Texas  Trading  Company,  which 
was  doing  business  in  the  town  and  county 
of  Lampasas,  and  that  debt  and  debts  tu  the 
amount  of  $1,000  were  paid  by  Witcber  dur- 
ing the  raontli  of  December,  18b6 ;  the  persons 
to  whom  paid,  the  amount  paid  to  eaich,  and 
the  day  of  each  payment  not  deemed  necessary 
to  be  here  stated,  although  appearing  in  the 
testimony.  (14)  That  the  amount  paid  by 
Yates,  viz.,  the  Sum  of  $3,500.  was  the 
full  value  of  the  groceries  purchased  by  bim. 
(15)  Tlie  $1,000,  mentioned  herein,  were  de- 
livered by  Yates  to  one  Stokes,  who  had  been 
book-keeper  for  Witcber  up  to  the  date  of  the 
sale  of  the  groceries,  and,  as  the  agent  of 
Witeher,  was  to  make  settlement  with  and  pay 
said  local  creditors,  and  who  did  settle,  and 
for  Witeher  paid  most  of  said  $l,O0U.  but 
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w:)s  at  tliat  time  in  the  emplojof  Yat«0.  (16) 
The  amount  of  clHlms  paid  by  said  Stokes  out 
ol  said  $1,000  ranged  from  about  81.  the  amall- 
est.  to  about  •475,  and  were  fifteen  or  twenty 
in  number." 

On  these  findings  a  judgment  was  rendered 
in  fbvor  of  the  garnishee.    It  is  proper  to 
say  that  the  evidence  wholly  fails  to  show 
any  agreement   wbaterer  between  Witcher 
and  Yates  whereby  the  latter  made  himself 
in  any  way  responsible  to  any  creditor  of  the 
former  for  any  sum  whatever.     It  fails  to 
show  tliat  Yates  in  any  manner  placed  bim- 
self  under  way  legal  obligation  to  any  creditor 
of  Witcher.    It  fails  to  show  that  Yates  re- 
served any  right  or  power  to  control  tlie  use 
to  which  the  01.000  paid  by  him  to  Witcher 
should  be  i^jplied,  and  the  most  the  evidence 
dues  show,  in  any  of  these  respects,  is  that 
Witcher  declared,  and  Yates  may  have  be- 
Ueved,  that  he  would  use  that  money  in  pay- 
ment of  debts  due  to  local  creditors.     The 
evidence  shows,  further,  that  at  the  time  the 
eonveyance  was  made  Witcher  had  probably 
more  money,  other  than  that  paid  to  bim  by 
Yateo,  than  he  is  shown  to  have  paid  to  credit- 
ors.    Under  the  findings  of  the  court  and 
the    unoontroverted    facts,   it  appears  that 
Witcher  was  insolvent;  that  this  was  known 
or  ought  to  have  been  known  by  Yates  at  the 
time  be  purchased  more  property  than  was 
necessary  to  pay  the  debt  due  to  him;  and 
that  under  these  ciroumstanoee  he  bought 
and  placed  in  the  hands  of  Witcher,  freed 
from  his  own  control  or  right  to  control, 
$1,000  of  the  purchase  money.    This  enabled 
Witcher  to  place  so  much  of  his  estate  beyond 
the  reach  of  his  creditors,  and  Its  l^;al  effect, 
whatever  may  have  been  the  real  intention 
of  the  parties,  was  to  hinder  and  defraud  the 
other  creditors.      Whether  the  transaction 
was,  within  the  meaning  of  the  law,  fraudu- 
lent mnst  be  determined  by  the  f  nets  existing 
when  the  transaction  was  consummated,  and 
it  is  immaterial  whether  Witcher  subsequent- 
ly used  the  money  paid  to  him  by  Yates  in 
payment  of  debts  due  to  other  creditors.    It 
further  appears  that  Witcher  had  a  specific 
intent  to  hinder  and  delay  appellants,  if  not 
actaaUy  to  defraud  them,  and  that  this  intent 
was  or  ought  to  have  been  known  to  appellee. 
Unito  such  a  state  of  facts  we  are  constrained 
to  hold  that  tbeoonveyanoe  was  fraudulent  in 
eiTect,  and  therefore  fraudulent  In  law,  and 
the  property  subject  to  the  claim  of  appellants. 
Elser  v.  Giaber.  69  Tex.  226, 6  S.  W.  Bep.  660; 
Oppenheimer  v.  Halfl,  68  Tex.  409,  4  S.  W. 
Bep.  562;  Seligson  v.  Brown.  61  Tex.  180 ;  £1- 
lisT.  Valentine,  65  Tex.  532;  Allen  v.  Carpen- 
ter, 66  Tex.  138.    If  it  had  been  shown  that 
the  money  paid  was  placed,  by  agreement  of 
the  parties,  in  the  bands  of  Stokes  to  be  ap- 
plied to  the  payment  of  the  debts  due  to  all  the 
creditors  of  Witcher  resident  in  Lalnpasas 
county,  or  to  creditors  named,  then  the  result 
mig^lit  have  been  different,  for  in  that  event 
Stokes  would  have  held  the  funds  in  trust  for 
crt^litoni,  und  could  have  been  compelled  to 
disburse  it  in  accordance  with  the  agreement 


of  the  parties;  but  there  is  no  evidence  from 
which  it  can  be  inferred  that  any  such  at«te  of 
facts  existed.  The  judgment  will  have  to  be 
reversed,  and,  were  the  issues  made  and  find- 
ings thereon  sufficient,  judgment  would  be 
here  rendered  for  appellarits,  but  they  are  not 
so  found.  Tlie  use  of  a  writ  of  garnishment 
for  reaching  assets  fraudulently  conveyed  by 
a  debtor  is  unusual;  hut,  while  it  Is  orJinari- 
ly  true  that  a  plaintiff  in  garnishment  does 
not  acquire  any  right  agaiust  the  garnishee 
other  than  the  defendant  debtor  might  have 
enforced,  such  procedure  is  recognized  to  be 
proper  when  the  garnishee  has  received  prop- 
erty from  the  debtor  under  a  conveyance 
fraudulent  as  to  creditois.  This  is  upon  the 
theory  that  such  conveyances  are  inoperative 
as  to  creditors.  Devoll  v.  Brownell,  5  Pick. 
447:  Lamb  v.  Stone.  11  Pick.  526;  Burlio. 
game  v.  Bell,  16  Mass.  317;  Qutterson  t. 
Morse.  58 K.  H.  529;  Drake.  Attaobm.  g  458; 
Wade,  Attacbm.  §  412;  Wap.  Attachm.  g  216. 
Sacb  procedure  seems  to  have  been  reo' 
ognized  in  Bailey  v.  Mills,  27  Tex.  4S4. 
There  are  no  issues  or  findings  on  which 
it  can  be  ascertained  what  part  of  the  prop- 
erty conveyed  was  In  the  possession  of 
Yates  when  the  writ  of  garnishment  was 
served  upon  him,  nor  from  whicli  we  can  as- 
certain what  part  he  had  sold  before  the  serv- 
ice of  the  writ,  or  the  sum  received  tltere- 
f or.  If  the  sale  was  fraudulent,  then  appel* 
lants  are  entitled  to  a  judgment  against  ap> 
pellee  for  suoh  sum  as  he  bad  received  from 
the  sale  of  the  goods  prior  to  the  service  of  the 
writ  of  garnishment  on  him;  for,  in  legal 
effect,  so  far  as  creditors  are  concerned.  In 
that  sum  tlie  garnishee  is  indebted  to  Witcher. 
1  ISayles,  Civil  St.  art.  205.  Under  such  cir^ 
cumstances,  appellants  would  be  entitled  to  a 
decree  directing  the  garnishee  to  deliver  to  the 
proper  olBcer  socb  of  the  property  as  he  had 
in  his  possession  at  the  time  the  writ  was 
served,  but  not  to  a  judgment  for  money, 
unless  a  state  of  facts  was  shown  under  which 
such  relief  would  become  necessary.  Id.  arts. 
206,  207.  Befbre  this  case  can  be  finally  dis- 
posed of,  suoh  issues  must  be  presented  and 
tried  as  will  enable  the  ooort  below  to  render 
such  judgment  as  the  statute  requires  in  such 
oases.  The  judgment  of  thecourt  below  will 
be  reversed,  and  the  cause  remanded,  that  the 
parties  may  take  such  steps,  in  relation  to 
the  whole  controversy,  as  they  may  deem 
necessary  to  the  ad j  ustment  of  their  respective 
rights.    It  is  so  ordered. 


QUNST  V.  F£LHAH. 

(Supreme  Court  <if  Texae.    Oct.  28, 1889:) 
Bum  of  HOBTOIOHD  Fbopsbtt — Attaohmikt. 

1.  Where  one  buys  property  Bnbjeot  to  a  mort- 
gage, his  promise  to  pay  the  note  for  which  the 
mortgage  was  given  Is  a  promise  to  pay  to  the 
holder  of  the  note,  and  not  to  the  maker ;  and  where 
the  mortgaged  property  U  sold,  and  the  note  paid 
from  the  proceeda,  the  maker  aoquirea  no  right  of 
action  against  the  vendee. 

2.  Kor  can  he  in  a  suit  against  the  vendee  on 
his  promise  to  pay  the  note,  attach  property  sold 
by  tbe  latter  to  a  third  person,  on  the  ground  that 
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fb«  sale  WM  fraudnlent,  as  biB  alleged  debt  does 
Dot  Id  fact  exist,  and  the  sale  can  only  be  attacked 
for  fraud  by  the  vendee's  creditors. 

8.  Default  in  payment  of  purchase  money  dne 
on  land  gives  Vke  vendor  the  right  to  rescind  his 
contract  of  sale,  or  enforce  his  vendor's  lien,  but 
by  suing  directly  for  the  purchase  money  he  afOrms 
the  contract  of  sale. 

4.  Under  the  Texas  statute  requiring  parties 
suing  out  an  attachment  to  make  oath  that  it  is 
not  n>r  the  purpose  of  injuring  or  harassing  either 
of  the  defendants  named  therein,  an  affidavit  that 
"  this  attachment  is  not  sued  out  for  the  purpose  of 
injuring  or  harassing  the  defendant,"  where 
there  are  two  defendants,  is  Insui&oleat.  Perriil 
V.  Kauffman,  ante,  125,  followed. 

Appeal  from  district  coart,  Henderson 
county;  F.  A.  Williams,  Judge. 

Suit  in  attacbment,  and  to  recoyer  on  a 
promissory  note,  by  C.  C.  Pelham  against 
Charles  A.  Ounst  and  one  Johnson.  De- 
fendants excepted  to  the  petition  as  alleging 
no  liability  on  the  part  of  either  defendant, 
and  also  moyed  to  quash  the  writ  of  attach- 
ment. The  exception  being  overruled  and 
the  motion  denied,  the  case  was  tried  by  jury, 
a  verdict  given  for  plaintiff,  and  judgment 
Tendered  thereon.  Defendant  Qunst  ap- 
peals. 

KicAardt<m  <t  Watkitu  and  IF.  R.  Diok- 
tnon,  for  appellant.  Faulk  li  Faulk  and 
Jotug  (£  Jotus,  for  appellee. 

Oainbs,  J.  Appellee,  Pelham,  on  the  25th 
day  of  August,  1886,  sold  to  one  Johnson  a 
certain  tract  of  land  and  certain  live  stock, 
consisting  of  horses,  cattle,  and  hogs,  for 
which  Johnson  paid  in  cash  9868,  and  exe- 
cuted bis  six  promissory  notes,  amounting  in 
the  aggregate  to  the  sum  of  65.500,  and  at 
the  same  time  bound  himself  to  pay  a  note 
executed  by  Pelham  to  Murchison  &  Coleman 
for  the  sum  of  81>050,  which  whs  secured  by 
a  mortgage  upon  the  land.  The  consideration 
was  recited  in  tlie  deed,  and  a  lien  was  ex- 
pressly reserved  upon  the  land  for  the  pay- 
ment of  the  notes.  Subsequently  Johnson 
sold  the  property  to  appellant,  Ounst,  upon 
the  same  terms;  appellant  paying  him  9868. 
and  binding  himself  to  pay  the  six  promis- 
sory notes  executed  by  Johnson  to  Pelham, 
as  well  astliatheld  byMOrcbison  &  Coleman. 
The  latter  having  matured,  and  not  having 
been  paid,  the  holders  brought  suit  thereon 
against  the  maker,  and  sought  to  foreclose 
the  mortgage,  making  Johnson  and  Gunst 
parties.  A  decree  whs  rendered  foreclosing 
the  mortgage,  and  in  pursuance  tliereof  the 
land  was  sold.  It  brought  at  the  sale  but  a 
few  dollars  more  than  was  necessary  to  satis- 
fy the  judgment  and  costs.  This  suit  was 
brought  to  recover  of  Jolinson  and  Giinstthe 
amount  of  the  Murchison  &  Coleman  note, 
and  an  attachment  was  sued  out  and  levied 
upon  a  portion  of  the  live-stock  sold  by  Pel- 
ham to  Johnson,  and  by  the  latter  to  Gunst. 
The  petition  alleged  very  fully  the  facts 
hereinbefore  stated,  and  also  averred  that  the 
Bale  from  Johnson  to  Gunst  was  made  to  de- 
fraud the  plaintiff  in  the  collection  of  his 
debt.  The  petition  was  excepteil  to  by 
Gunst  on  the  ground  that  it  sliowed  no  lia- 


bility on  part  of  either  defendant  to  the  plain- 
tiff,  and  the  exceptions  were  overruled.  The 
action  of  the  court  in  overruling  the  excep- 
tions to  the  petition  is  assigned  as  error. 

We  think  the  exceptions  should  liave  been 
sustained.  Upon  the  conveyance  of  the 
property  to  Johnson,  and  Johnson's  assum- 
ing to  pay  the  note  secured  by  the  mortgage, 
the  plaintiff  acquired  no  immediate  right  of 
action  against  Johnson  upon  the  promise. 
The  promise  was  to  pay  the  holders  of  the 
note,  and  not  him.  Aji  between  plaintiff 
and  Johnson,  by  agreement  Johnson  became 
primarily  liable  to  pay  the  note;  but  plaintiff 
could  only  acquire  a  right  of  action  against 
him  upon  the  promise  by  paying  the  note 
himself.  Avers  v.  Dixon,  78  N.  T.  818; 
Lappen  v.  Gill,  129  Mass.  849.  Plaintiff  did 
not  pay  the  note  voluntarily,  and  we  have 
only  to  inquire  whether  or  not  the  payment 
through  a  sale  of  the  mortgaged  premises 
can  be  deemed  a  payment  by  Him.  It  is 
claimed,  in  argument  on  behalf  of  appellee, 
that  since  our  courts  hold  that,  in  a  sale  of 
land  by  a  deed  which  reserves  a  lien  for  the 
payment  of  the  purchase  money,  the  para- 
mount title  remains  in  the  vendor  until  the 
price  is  paid,  the  land  in  controversy  at  the 
time  of  the  sale  is  to  be  deemed  the  property 
of  the  plaintiff.  It  is  true  that  it  baa  been 
held  that  when  the  vendee  holding  such  con- 
veyance makes  default  in  his  payments,  or 
repudiates  his  contract,  the  vendor  may 
either  sue  for  the  purchase  monev,  and  en- 
force his  lien,  or  he  may  rescind  the  contract, 
and  recover  directly  the  land.  On  the  other 
hand,  it  is  held  that  by  suing  for  the  pur- 
chase money  he  affirms  the  sale.  It  follows 
that,  when  deTendants  made  default,  the 
plaintiff  had  the  right  to  claim  a  rescission  of 
the  contract.  But  be  could  not  rescind  the 
contract  and  claim  under  it  at  the  same 
time.  His  suit  shows  that  he  is  claiming 
under  the  contract;  and  henoe  the  land, 
when  Mid.  must  be  deemed  the  property  uf 
Ounst.  Not  having  paid  the  note  secured 
by  the  mortgage,  he  had  no  cause  of  action 
on  their  assnmpsit  to  pay  the  debt,  either 
against  Johnson  or  Ounst.  See  Ayers  v. 
Dixon  and  Lappen  v.  Gill,  supra;  Risk  v. 
Hoffman,  69  Ind.  187.  If  the  plaintiff  bad 
rescinded  the  sale,  then  the  defendants  would 
not  have  owed  him  the  purchase  money. 

But  it  is  insisted,  on  behalf  of  appellee, 
that,  since  the  jury  found  that  the  convey- 
ance from  Johnson  to  Gunst  was  made  to 
hinder,  delay,  and  defraud  plaintiff  in  the  col- 
lection of  his  debt,  therefore  Gunst  has  no 
right  in  the  property  attached,  and  cannot 
complain.  But  the  conveyance,  if  fraudu- 
lent as  to  creditors,  was  good  against  John- 
son, and  no  one  but  a  creditor  oould  take  ad- 
vantage of  the  fraud.  The  property  was  not 
subject  to  be  seized  as  the  property  of  John- 
son for  an  alleged  debt  which  did  not  in  fact 
exist. 

An  attachment  was  sued  out  against  the 
property  of  iMth  defendants.  The  affidavit 
'  for  the  attachment  states  that  the  altach- 
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ment  was  not  sned  out  for  the  purpose  of 
Taxing  or  baraBsing  "the  defendant"  It 
wna  held  in  Perrill  v.  Eaufftnan,  ante,  125, 
(Tyler  term,  1888.)  that  sucli  an  affidavit 
was  insufficient  to  support  an  attachment. 
The  eoart  should  have  quashed  the  writ  np- 
on  the  motion  of  defendants.  We  have  not 
deemed  it  necessary  totconsider  the  assign- 
ments of  error  ttrtcUim.  For  the  errors 
pointed  out  the  judgment  is  reversed,  and  tli« 
cause  renaanded. 


MoDoNAU}  «.  Bed  Htvxr  Comsn  Bank. 

(Supreme  Court  of  Texat.    Oou  18, 1880.) . 

SxmioiAi.  Sales— DI8CBIPTI01I  o*  Laxh. 

Where  a  Jndgment  foreolosinK  an  attach- 

iient  lien  and  an  oraer  of  sale  issneo  thereunder 

describe  the  land  to  be  sold  simply  at  part  of 

ieeignated  lota,  without  identifying  the  part,  a 

Mle  tbereaoder  is  void. 

Error  from  district  court,  Bed  Biver  coun- 
ty; D.  H.  Scott,  Judge. 

H.  2>.  McDonald,  for  plaintiff  in  error. 
Sima  A  Wright,  for  defendant  in  error. 

Statton.  C.  J.  This  is  an  action  of  tres- 
pass to  try  title  brought  by  plaintiff  in  error, 
who  alleged  that  he  was  the  owner  of  "lot  or 
parcel  of  land  situated  in  the  town  of  Clarlcs- 
ville.  Red  Biver  county,  Texas,  to-wit,  being 
twenty-five  feet  by  fifty  feet  off  of  lots  Nob. 
1  and  4,  in  block  No.  18,  according  to  the 
plat  of  said  town,  fronting  25  feet  on  Walnut 
(L.  and  ranning  back  west  100  feet,  the 
same  being  the  lot  alongside  andim mediately 
north  of  a  lot  of  the  same  size  taken  off  of 
the  south  end  of  said  lots  1  and  4."  After 
these  general  averments  of  ownership,  the 
petition  set  out  the  facts  on  which  plaintiff 
elaima  title,  which  are:  (1)  That  Wood  & 
Lee  brought  salt  against  w.  S.  Thompson, 
in  justice's  court,  on  September  15, 1880,  in 
Bed  Biver  county,  and  therein  sued  ont  an 
attachment,  the  return  on  which  showed  a 
levy  upon  property  described  as  in  tlie  peti- 
tion; (2)  that  judgment  was  rendered  against 
Thompson,  and  the  attachment  lien  fore- 
dosed;  but  that,  in  describing  the  land  in  the 
judgment,  by  inadvertence  it  was  only  de- 
■eribed  as  "one  certain  lot  of  land  sitnated  in 
the  town  of  Clarksville,  Bed  Biver  county, 
being  25  feet  by  50  feet  off  of  lots  Nos.  1  and 
4,  in  block  No.  IS,  according  to  the  plat  of 
nSd  town,  making  26  feet  front  on  Walnot 
street,  and  running  back  west  100  feet;"  (3) 
that  an  order  issued  directing  the  sale  of 
property,  ss  described  in  the  judgment,  at 
which  Wood  &  Lee  became  the  purchasers, 
Uwy  receiving  a  deed  containing  no  other  de- 
Mriptlon;  and  that  after  that  Wood  to  Lee 
conveyed  to  plaintiff  bv  a  deed  containing  no 
other  description;  but  that  afterwards  they 
made  to  him  a  deed  describing  the  land  as 
described  in  the  return  on  the  writ  of  attach- 
ment. There  is  no  averment  that  the  judg- 
ment made  any  reference  to  the  officer's  re- 
tarn,  or  that  such  reference  was  made  at  the 
■sle,  or  in  any  paper  subsequently  executed. 


Plaintiff  prayed  for  a  decree  reforming  and 
correcting  the  deeds  tlirougb  which  he  claims, 
and  for  a  judgment  for  the  land.  Exceptions 
were  tiled  by  the  defendant,  which  questioned 
the  sufficiency  of  the  facts  stated  to  confer 
title  on  plaintiff. 

Plaintiff  having  pleaded  his  title,  it  was 
proper  for  the  court  to  determine  on  excep- 
tion whether  the  facts  pleaded  gave  title. 
That  the  judgment  rendered  by  the  justice  of 
the  peace  might  have  been  amended  in  that 
court  with  the  proper  parties  before  it  is 
true;  but  the  question  in  the  case  is,  did  the 
judgment  and  steps  taken  under  it  confer 
title  on  the  plaintiff?  Neither  the  judgment, 
order  of  sale,  nor  sheriff's  deed  described  any 
property  so  it  could  be  identified.  They  all 
refer  to  some  parts  of  named  lots  less  than 
the  whole,  but  to  what  parts  cannot  be  ascer- 
tained from  any  of  these  proceedings.  It 
was  necessary  that  the  lien  secured  by  at- 
tachment should  be  foreclosed,  as  the  law 
was  at  the  time  the  judgment  was  rendered. 
Sayles,  Civil  St.  art.  180.  The  decree  of  fore- 
closure was  the  authority  for  the  officer  au« 
thorized  to  issue  process  to  enforce  the  lien 
acquired  through  the  attachment,  and  such 
person  had  no  power  to  issue  a  writ  com- 
manding the  officer  to  whom  directed  to  sell 
any  property  other  than  that  described  in  the 
decree  of  foreclosure;  nor  had  the  officer  to 
whom  the  writ  was  directed  any  power  to 
sell  any  property  other  than  tliat  which  t^e 
writ  commanded  him  to  sell.  The  judgment 
and  writ  were  the  sources  of  power  to  the 
officer  selling,  and  when  these  directed  the 
sale  of  property  not  identified  by  either,  di- 
rectly or  by  reference,  the  sale  was  a  nullity 
for  want  of  description  of  the  thing  to  be 
sold.  Certainty  as  to  the  thing  to  be  sold, 
offered  for  sale,  and  sold  is  necessary  for  the 
protection  of  the  person  whose  property  is  to 
be  sold,  as  well  as  for  the  protection  of  the 
purchaser,  and  no  amendment  could  be  al- 
lowed which  would  give  validity  to  a  sale  of 
property  not  directed  to  be  sold,  nor  in  fact 
sold.  Had  an  ordinary  execution  issued  and 
been  levied  on  the  property  in  oontroversy,  a 
sale  made  thereunder  might  have  passed  title 
to  the  property,  although  there  Whs  no  propw 
decree  of  foreclosure;  but  no  such  state  of 
facts  is  shown.  There  was  no  error  in  the 
rulings  of  the  court  below,  and  its  judgment 
will  be  affirmed. 

Qaimbb,  J.,  did  not  sit  in  this  case. 


Bateuan  et  al.  v.  Bamsbt. 

{Supreme  Court  of  Ttxai.    Oct  82, 1889.) 

Attachmbnii— iNTXBTSimoK  OF  Jditiob  Casn- 
rroBs. 
In  a  salt  to  foreclose  an  attachment,  the  i«> 
ord  failed  to  disclose  the  grounds  for  the  attach- 
ment, but  strongly  indicated  that  no  statatory 
ground  existed,  ana  that  the  issuance  of  the  writ 
was  the  result  of  a  ooUusion  to  defraud  creditors. 
PlaintiH,  who  was  the  debtor's  father,  and  worked 
for  him,  and  with  whom  the  debtor  lived,  testified 
that  the  debtor  did  not  convert  any  of  his  property 
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Into  money;  that  he  potd  hU  debts  m  fast  as  he 
could,  with  the  money  for  which  he  sold  his  goods : 
that  he  did  not  fear  that  the  debtor  woald  defrand 
him  if  let  alone,  but  that  plain  till  sued  for  attach- 
ment because  the  debtor  paid  off  other  debts,  and  not 
his  dalms,  which  he  could  not  otherwise  collect 
Beld,  that  junior  attaching  creditors  might  Inter- 
Tene  to  show  that  plaintiff's  attachment  was  fraud- 
ulent; and  that  if,  on  new  trial,  they  established 
that  grounds  therefor  did  not  exist,  and  that  plain- 
tiff's affidavit  was  false,  plaintiff  would  be  entitled 
to  a  personal  judgment  for  his  debt,  but  not  to  a 

iudgment  foraolosmg  his  attachment,  except  only 
or  any  surplus  which  might  remain  after  satis- 
faction of  the  attachment  of  the  intervening  cred- 
itors. 

Appeal  from  diBtrict  conrt,  Jobnion  coua- 
ty;  J.  M.  Haix,  Judge. 

Poindexter  ift  PaS^ord,  for  appellants. 
Craru  <£  Ramsey,  for  appellee. 

Hknbt,  J.  J.  B.  Bamsey,  as  plaintiff, 
Instituted  this  suit  against  B.  B.  liamsey  on 
the  ■  day  of  October,  1887,  for  money 

otiarged  to  have  been  loaned  him  aa  follows: 
April  1.  1885,  $600;  May  1,  1885,  055:  Ko- 
veiuber  1, 1886,  $180. — upon  which,  the  pe- 
tition charges,  defendant  promised  to  pay 
interest  at  the  rate  of  1  per  cent,  per  month. 
The  indebtedness  was  not  eTiden<»d  by  writ- 
ing. Tlie  plttintiS  sued  out  a  writ  of  attach* 
ment,  which  was  levied  on  all  the  property 
owned  by  the  defendant,  consisting  of  a  stock 
of  naercliaodise  and  a  horse  and  wagon.  A 
few  days  after  its  seizure,  the  property  was 
sold  by  the  sheriiT,  by  order  of  court,  for 
9ft96.25:  of  wliioh,  part  (tre-lS)  was  re- 
tained by  the  officer  to  pay  costs,  and  the 
bcilance  ($520.10)  was  deposited  with  the 
clerk  of  the  court  to  abide  the  result  of  the 
suit.  The  defendant  did  not  appear  or  an- 
swer. Appellants  intervened  in  the  suit, 
contesting  the  correctness  of  plaintiff's  debt, 
and  charging  collusion  and  fraud  between 
plaintiff  and  defendant  for  the  purpose  of 
cheating  interveners  and  other  creditors  of 
defeudant.  Judgment  was  rendered  for 
plaintiff  for  the  sum  of  C889.28,  and  fore- 
eloaiog  the  attachment,  from  wliich  the  in« 
tervenors  appeal.  It  was  admitted  that  the 
defendant  was  insolvent.  Plaintiff  was  the 
fifilher  of  defendant,  who  was  an  unmarried 
man,  and  boarded  with  his  father.  Plaintiff 
usually  worked  for  defendant  about  his  store 
for  small  wages.  Intervenors  proved  that 
they  hail  recovered  judgments  in  the  county 
and  justice's  courts  foreclosing  their  second 
and  tliird  levies  of  attachment  on  the  same 
property  that  was  levied  on  by  plaintiff's 
writ,  subject  to  plaintiff's  writ.  Interven- 
ers' debts  amounted  to  $577.85,  besides  costs. 
The  property,  when  levied  on,  was  found  to 
be  worth  $1,050.  The  record  before  us  does 
not  contain  the  affidavit,  or  show  the  grounds 
upon  whicli  tlie  attachment  was  sued  ont. 
The  amount  of  plaintiff's  debt  was  contested 
by  the  intervenors.  The  evidence  with  re- 
gard to  it  is  vague  and  unsatisfactory.  With- 
out undertaking  to  analyze  it,  we  will  say 
tliat  we  are  not  able,  from  any  view  of  the 
evidence,  to  see  how  it  was  made  to  amount 
to  as  mucli  as  tlie  judgment  was  rendered 


for.  It  seems  clear  that  one  Item — a  note 
amonnting  to  $180— was  counted  twice.  As 
the  case  will  be  reversed,  and  the  evidence  of 
the  amount  of  the  debt  may  be  made  more 
satisfactory  on  another  trial,  we  do  not  think 
it  necessary  to  comment  further  on  this  as- 
pect of  the  case. 

With  regard  to  hia  causes  and  motives  for 
suing  ont  the  writ  of  attachment,  plaintiff 
testified  that  it  was  his  opinion  that  tlie  de- 
fendant did  not  convert  any  of  his  property 
into  money;  that  defendant  paid  his  debts  as 
fast  as  be  could,  with  the  money  that  he  sold 
his  goods  for;  that  he  was  not  afraid  defend- 
ant would  defraud  him  if  he  was  let  aIone» 
but  plaintiff  knew  that  he  owed  other  debta, 
which  he  was  paying  off,  and  because  he  was 
doing  that,  and  was  not  paying  him,  he  sued 
out  his  writ  of  attachment;  timt  he  sued  out 
the  attachment  liecause  he  found  he  could  not 
otherwise  collect  his  debt.  Plaintiff  testified 
that  before  he  sued  out  his  writ  of  attach- 
ment he  talked  to  defendant  al>out  doing  bo, 
more  than  ouce.  As  we  have  said,  the  rec- 
ord before  us  fails  to  disclose  the  ground* 
upon  which  the  attachment  was  sued  out  by 
plaintiff.  It  strongly  indicates,  however, 
that  no  statutory  ground  existed,  and  tbat 
the  issuance  of  plaintiff's  writ  was  the  result 
of  a  fraudulent  oombi  nation  between  plain- 
tiff and  defendant,  whereby  th^  proposed  to 
effect  a  transfer  of  defendant's  propeirty  t» 
plaintiff  for  the  purpose  of  defrauding  Uio 
other  creditors  of'  defendant.  It  has  long 
been  settled  in  this  state  that  the  defendant 
cannot  put  ut  issue  the  truth  of  the  grounds 
on  which  the  plaintiff  sues  out  his  attacli- 
ment  in  tliat  suit.  The  defendant,  however* 
has  a  complete  remedy  in  this  respect  by  a 
suit  on  the  attachment  bond.  But  a  fraudu- 
lent attachment  suit  may  be  more  injuriooa 
to  the  creditors  of  defendant  than  to  the  de- 
fendant himself.  The  divestiture  of  all  lii* 
property  may  be  as  oompletely  effected  by  an 
insolvent  debtor  through  a  oollusive  and 
fraudulent  attachment  suit  as  by  a  voluntary 
transfer  by  deed.  As  was  said  by  this  court 
in  the  ease  of  Johnson  v.  Heidenheimer,  65 
TtK.  263.  a  fraudulent  disposition  of  a  debt- 
or's property  by  a  suit  is  as  much  prohibited 
by  the  sta:  ute  of  frauds  as  it  is  by  a  private 
transfer.  Rev.  St.  art.  2465.  It  is  well  seU 
tied  by  the  decisions  of  this  court  that  a 
junior  attaching  creditor  may  intervene  ia 
the  suit  of  the  first  attaching  creditor  for  the 
purpose  of  contesting  the  validity  of  thedebt 
upon  which  it  is  founded,  but  not  for  the 
purpose  of  quashing  the  writ  for  informali- 
ties. Nenney  v.Schluter,62Tex.  828.  We 
liave  no  doubt  about  the  right  of  such  inter- 
veuing  creditors  to  attack  the  attachment 
proceedings  for  the  purpose  of  showing 
tliey  are  fraudulent.  Wap.  Attachm.  480; 
Wade,  Attachm.  117;  Drake,  Attachm.  g  27a. 
When  it  can  be  shown  by  intervening  cred- 
itors that  the  grounds  upon  which  the  writ 
was  sued  out  did  not  exist,  and  that  the  afll- 
davit  on  which  it  was  predicated  was  known 
to  be  false  by  the  party  making  it,  or  by  the 
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plaintiff,  the  proceedingB  should  be  set  nslde 
because  fniudulent.  As  in  other  cases, 
badg^  of  frand  may  exist,  such  as  the  fail- 
ure of  the  defendant  tu  make  such  defenses 
»a  would  defeat  the  attachment  or  the  cause 
of  action,  and  any  other  things  that  indicate 
collusion  between  plnintift  and  defendant. 
Our  laws  do  not  intend  tliat  the  harsh  reraeily 
of  attachment  ahall  be  resorted  to  merely  be- 
cause a  debtor  is  unable  to  pay  hia  debts  as 
they  become  due.  The  circumstances  under 
which  such  writs  may  t>e  sued  out  are  plainly 
stated  by  onr  statutes.  Oar  courts  are  not 
organized  as  instrumentalities  tliruugh  which 
the  statutes  may  be  aobverted  and  silenced 
hf  perjury.  If,  upon  another  trial  of  tliis 
case,  it  shall  be  made  to  ap()ear  that  plain- 
tiff's attachment  was  sued  out  upon  grounds 
^lat  did  not  e^cist, — npon  an  affidavit  known 
by  him  to  be  false, — while  be  will  ttien  be 
entitled  to  a  personal  Judgment  agfidnst  de- 
fendant for  so  much  of  his  debt  as  he  may 
establish,  be  should  not  have  a  judgment 
foreclosing  hia  attachment,  except  for  such 
surplus,  if  any,  as  may  exist  after  satisfac- 
tion of  the  claims  of  intervening  creditors. 
In  that  ease  the  intervenors  ought  to  have 
Jndgment  for  so  much  of  the  proceeds  of  the 
property  as  they  may  show  themselves  enti- 
tled to^  by  virtue  of  tlieir  own  writs  of  at- 
tachment. The  judgment  Is  reversed,  and 
eauae  remanded. 


Seeuobon  et  al.  «.  MrroHTrM. 
(/Supreme  Court  vf  Texa».    Oct.  83, 1889.) 
Vbndok's  Libh— Pakol  Evidbscb. 
la  a  snit  on  a  note,  and  to  foreclose  a  ven- 
dor's Uen,-  where  a  seooad  note  has  been  Kivan  for 
the  same  debt, »  nemoraodum  made  on  the  note 
saed  on,  without  the  knowledge  of  the  parties,  by 
the  one  transacting  the  buainesa,  to  the  efteot  that 
It  was  beld  aa  collateral  seourity  for  the  new  note, 
is  not  evidence  of  the  contract,  and  the  testimony 
of  the  one  making  the  memorandnm  as  to  the  olr- 
eomstanoea  onder  whiob,  and  the  porpoee  for 
which,  it  was  made  cannot  be  excluded  under  the 
rule  that  parol  evidence  ia  inadmissible  to  vary  or 
eontradict  a  written  oontraot. 

Error  from  Henderson  county  court 
Action  on  a  promissory  note,  and  to  fore- 
close a  vendor's  lien,  by  James  A.  Mitch um 
against  P.  G.  Cotton  and  Qeorge  Seeligson  & 
Go.  Cotton  made  no  defense,  but  Seeligson 
A  Co.  pleaded  payment  and  discharge  of  the 
Uen.  On  thai  by  jury,  the  exceptions  of  d»- 
(endants  to  the  admission  of  certain  evidence 
was  overruled,  and  their  request  for  a  cliarge 
refused.  Judgment  was  rendered  on  a  verdict 
for  plaintiff,  and  the  defendants  George  See- 
ligson Sc  Co.  bring  error. 

Faulk  <£  Faulk,  for  appellants.  Ricfiard- 
mm  <t  Watkku,  for  appellee. 

Station,  C.  J.  James  A.  Mitcham,  tlie 
bolder,  brought  this  action  against  P.  C.  Cot- 
ton on  a  note  executed  by  the  latter  to  secure 
a  part  of  the  purchase  money  for  lots  5  and 
6,  block  6,  in  the  town  of  Athens,  and  to  en- 
force a  lien  on  the  lots  which  was  retained  in 
the  face  of  the  deed  through  which  the  con- 


veyance was  made.  George  Seeligson  Sc  Co. 
held  a  debt  against  Ootton,  secured  by  trust- 
deed  executed  by  Cotton  on  July  17,  1883, 
and,  with  Cotton,  were  made  defendants. 
Cotton  made  no  defense,  but  Seeligson  &  Co. 
alleged  that  the  note  for  the  purchase  money 
for  the  lots  was  paid  by  Cotton  on  March  1, 
1884,  with  money  borrowed  by  him  from 
Mitchum,  and  thus  the  lien  discharged.  That 
nriu  further  alleged  that,  if  the  note  sued  on 
Iiad  not  been  paid,  the  lien  had  been  lost,  in 
that  on  March  1,  1884,  Cotton  execated  to 
Mitchum  a  new  note,  covering  tlie  principal 
and  interest  on  the  note  sued  on,  and  gave  a 
lien  on  other  lands  to  secure  its  payment. 
There  was  a  judgment  in  favor  of  Mitchum. 
There  was  a  controversy  upon  the  trial 
whether  Mitchum  bought  the  note  sued  on 
from  the  person  who  held  it  on  March  1,  1884, 
or  loaned  to  Cotton  tlie  money  with  which  the 
latter  paid  it.  Seeligson  to  Go.  contended 
that  the  latter  was  true,  and  that  the  trust- 
deed  executed  to  Mitchum  on  that  day  on 
other  land  was  given  to  secure  the  money 
then  loaned  by  Mitchum  to  Cotton.  The  ev- 
idence upon  this  point  was  conflicting,  but 
the  weight  of  the  testimony  sustained  the 
proposition  that  Mitchum  ti)en  bougiit  the 
note  from  its  holder,  and  that  he  did  not  make 
a  loan  of  money  to  Cotton.  It  appears,  howr 
ever,  that  Cotton  did  execute  a  trust-deed  to 
Mitchum  on  that  day,  to  secure  a  note  then 
executed  to  Mitchum  for  a  sum  equal  to  the 
principal  and  interest  then  due  on  the  note 
now  sued  on,  and  that  trust-deed  embraced 
only  a  tract  of  land  situated  in  Anderson 
county.  The  evidence  was  conflicting  as  to 
the  purpose  for  which  the  note  and  trust* 
deed  last  referred  to  were  executed, —  that 
offered  by  Seeligson  tending  to  show  that 
they  were  executed  to  secure  the  repayment 
of  money  loaned  by  Mitchum  to  Cotton,  with 
which  the  latter  paid  the  note  sued  on,  or 
that  'there  was  a  substitution  of  security 
through  which  the  lien  now  sought  to  have 
enforMd  was  relinquished;  while  that  offered 
by  plaintiff  tended  to  show  that  they  were  in- 
tended only  as  additional  security,  and  that 
there  was  no  intention  to  relinquish  the  lien 
on  the  lots  for  which  the  note  in  suit  was 
given.  It  appears  that  some  question  arose, 
at  the  time  the  last  note  was  executed,  as  to 
whether  the  two  notes  should  remain  in  the 
possession  of  Mitchum;  each  evidencing,  as 
they  did,  an  indebtedness  of  Cotton,  on  the 
face  of  the  notes,  not  shown  to  be  the  same. 
W.  T.  Eustace,  the  person  who  prepared 
the  trust-deed,  and  negotiated  between  the 
parties  as  to  all  matters  leading  to  th<!  execu- 
tion of  that,  and  the  note  executed  simul- 
taneously, stated  that  Mitchum  never  agreed 
to  lend  to  Cotton  any  sum  of  money;  but  did 
agree,  if  the  latter  would  give  security  other 
than  that  afforded  by  the  lien  on  the  lots,  to 
buy  the  notes  so  secured,  and  to  extend  time 
for  its  payment,  and  that  it  was  the  agree- 
ment of  the  parties  that  the  lien  given  by 
the  trust-deed  should  be  an  additional  secu- 
rity.   He  further  stated  that,  at  bis  ow  n  sug- 
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geation,  for  the  purpose  of  showing  that  the 
payment  of  one  of  the  notes  would  satisfy 
both,  and  for  the  protection  of  Cotton,  he 
made  on  the  note  sued  on  a  memorandum  as 
follows:  "This  note  is  held  as  security  to  se- 
cure the  payment  of  one  certain  note  for  8280, 
dated  March  1,  1884,  due  January  1,  1885, 
signed  by  P.  C.  Cotton,  and  payable  to  James 
A.  Mitchum or  bearer."  Theevidence shows 
that  neither  Cotton  nor  Mitchum  knew  what 
the  memorandum  made  on  the  note  by  Eus- 
tace was,  until  after  this  action  was  brought, 
though  it  does  show  that  they  both  may  have 
known  of  Eustace's  intention  to  make  a 
memorandum  which  would  show  that  Mitch- 
um had  no  right  to  collect  both  notes.  The 
admission  of  the  evidence  of  Eustace  as  to 
the  agreement  of  the  parties,  and  as  to  the 
purpose  for  which  the  memorandum  was 
made,  was  objected  to  on  the  ground  that  this 
evidence  varied  or  contradicted  the  writing's. 
In  signing  tlie  bill  of  exceptions,  the  court 
stated  that  "the  witness  did  not  state  the 
meaning  or  sense  of  the  language  used,  but 
the  circumstances  under  which,  and  the  pur- 
pose for  which,  the  indorsement  was  made. " 
Appellants  treat  the  memorandum  as  the  ev- 
idence of  a  contract  between  the  parties,  and 
seek  to  subject  it  to  the  rule  applicable  to  the 
admission  of  parol  evidence  to  vary  or  con- 
tradict a  written  contract;  bat  it  seems  to  us 
titat  such  is  not  its  character.  Neither  party 
claims  that  it  evidences  any  contract  made 
between  them,  and  both  deny  the  existence  of 
such  a  contract,  as  well  as  knowledge  of  what 
Eustace  placed  on  the  note  until  long  after 
the  memorandum  was  made.  As  the  matter 
stood,  we  are  of  opinion  that  the  court  did 
not  err  in  permitting  the  facts  attending  the 
transaction,  or  the  purpose  desired  to  be  at- 
tained by  the  making  of  the  memorandum,  to 
be  shown. 

The  memorandum,  it  seems  to  ns,  had  but 
little  bearing  on  thequestion  presented,  and,  if 
given  full  effect,  would  not  better  the  posi- 
tion of  appellants.  Appellants'  flrst  defense 
was  that  the  note  on  which  the  memorandum 
was  placed  was  paid;  and  that  thus  it,  and 
the  lien  to  secure  it,  ceased  absolutely  to  ex- 
ist. Tlie  memorandum  contnidicts  tliat.  and 
shows  that  it  was  the  intention  to  keep  the 
obligation  evidenced  by  the  note  alive;  and 
with  this  would  continue  the  lien  to  secure 
it,  unless  in  some  way  waived.  The  second 
defense  was  that  the  lien  on  the  lots  was 
waived  by  taking  the  lien  on  land  in  Ander- 
son county.  If  it  was  the  intention  of  the 
parties  that  the  lien  should  continue  on  the 
lots,  either  aa  primary  or  collateral  security, 
it  was  not  waived.  If  two  notes  be  given 
by  the  same  person  to  evidence  the  same 
debt,  it  cannot  be  said  that  one  may  be  held 
as  collateral  security  for  the  other,  for  the  se- 
curity consists  in  the  solvency  and  willingness 
of  the  maker  to  pay.  If,  however,  two  notes 
to  evidence  the  same  indebtedness  be  secured 
by  liens  on  different  property,  the  one  lien, 
in  B  qualified  sense,  may  be  collateral;  but  if 
it  could  be  held,  in  this  case,  that  such  was 


the  character  of  the  lien  on  the  lots,  the  asser- 
tion of  this  by  appellants  would  be  destruct- 
ive of  both  defenses  urged  by  them.  That 
the  two  notes  were  given  by  the  same  person, 
and  to  secure  the  same  debt,  the  great  weight 
of  the  evidence  shows,  as  does  it  that  there 
was  no  abandonment  of  the  lien  on  the  lots; 
and  the  real  inquiry  was,  did  the  parties  in- 
tend that  the  lien  on  the  lots  should  cease 
when  the  lien  on  the  land  in  Anderson  coun- 
ty was  given  to  secure  the  same  debt?  This 
question  was  presented  for  the  decision  of  the 
jury  by  a  very  clear  charge,  to  which  no  ob- 
jection is  urged,  and  the  finding  was  against 
appellants.  There  was  nothing  in  the  second 
note  or  deed  of  trust  which  evidenced  that  the 
lien  then  given  was  not  intended  as  an  addi- 
tional security  for  the  sum  tlien  due,  and  thn 
interest  which  would  accumulate  at  the  matu- 
rity of  the  note;  and  the  evidence  of  Eustace, 
bearing  on  that  questioDt  was  not  admitted, 
in  violation  of  the  rule  of  evidence  which  ap- 
pellants insist  was  infringed. 

It  is  urged  that  the  oourt  erred  in  refusing 
to  give  a  charge  requt-sted  by  appellants  aa  to 
the  burden  of  proof  as  to  the  continuance  of 
the  lien  on  the  lots.  If  the  charge  asked  was 
correct,  the  court  did  not  err  in  refusing  to 
give  it;  for  substantially  the  same  charge  aa 
asked,  had  been  given  by  the  court,  and  there 
was  no  necessity  for  its  repetition.  There 
was  no  prayer  that  securities  held  by  appel- 
lee  be  marshaled,  nor  question  made  as  to 
whether  appellants  had  acquired  any  righto, 
superior  to  that  held  by  appellee,  to  enforce 
their  lien  on  the  lots,  by  reason  of  the  fact 
that  appellee  may  have  surrendered  his  lien 
on  the  land  in  Anderson  county  after  appel- 
lants acquired  a  lien  on  the  lots,  und  with 
knowledge  of  that  fact.  There  is  no  error 
in  the  Judgment,  and  it  la  affirmed. 


Oratbs  «.  Campbell  «t  hcb. 
(Supreme  Court  of  Taca*.    OcL  82, 1880.) 

IkSTBUOIIONS — HOMESTBAO — ABAlTOOKHmaT— 

Opi:>ion  Evidbnob. 

1.  Where,  In  trespaas  to  try  title,  there  Is 
some  evidence  that  defendant's  wife  owned  the 
property,  she  having  paid  for  it  with  her  separate 
means,  an  issue  aa  to  whether  it  was  her  separate 
estate  Is  properly  submitted  to  the  Jury,  though 
there  mar  be  eviaenoe  from  which  the  jury  oa^t 
to  find  that  plaintiff  was  an  lanooent  purchaser; 
and,  if  plalntUt  desires  to  have  determined  on  what 
issae  the  cause  is  decided,  be  should  ask  for  special 
issues. 

3.  Where  there  is  no  oontroversy  that  such  land 
was  at  one  time  the  homestead  of  defendant  and 
family,  and  the  preponderance  of  evidence  shows 
tb^t  defendant  was  absent  from  the  state  under 
treatment  for  a  daagerous  disease,  but  intended  to 
return  as  soon  as  nis  condition  would   permit, 

Slaintifl  is  not  prejudiced  by  an  Instruction  that  If 
efendants  did  Intend  and  stiU  Intend  to  return 
and  occupy  said  homestead,  and  that  if  neither 
has  acquired  any  other  homestead  since  their  de- 
parture, then  such  property  was  not  subject  to 
forced  sale,  and  defendants  are  entitled  to  a  ver- 
dict. 

3.  Testimony  that  it  had  been  defendants'  in- 
tention to  return  and  again  occupy  the  homestead 
Is  merely  the  expression  of  witnesses'  opinions, 
and  although  the  facta  on  which  such  opinions  are 
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based  are  fally  stated,  their  admlMion  in  eTldence 
la  prejudicial  error. 

1.  A  request  to  instruct  that  If  the  huahand, 
after  leaving  the  atate,  and  prior  to  the  sale  of  the 
homestead  on  execution,  fofined  an  intention  to, 
and  did,  become  a  oitiien  of  another  state,  his 
homestead  rights  are  lost,  and  that  if  his  wife  toI- 
nntarlly  accompanied  and  remained  with  him,  then 
her  homestead  rlehta  are  also  lost,  and  plaintiff  is 
entitled  to  a  Yeidlct;  tbai  a  party  cannot  be  a  cit- 
ixen  of  more  than  one  state  at  the  same  time ;  and 
that  If  defendants  were  citizens  of  another  state 
at  the  time  of  the  execution  sale,  they  cannot 
daim  homestead  rights  in  this  state,— was  prop- 
erly refused,  aa  it  did  not  inform  the  Jury  what 
facts  would  make  the  husband  a  dtizen  of  another 
state  ao  aa  to  preclude  bis  retaining  said  home- 
stead. 

Appeal  from  district  ooart.  Bed  Biver 
couoty ;  Y.  W.  Hale,  Special  Judge. 

Trespass  to  try  title  by  ii.  C.  Graves  against 
W.  8.  Campbell.  Defendant's  wife  inter- 
veaed,,  claiming  the  property  as  her  own. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals. 

Chamber*  A  Dodk,  for  appellant.  Simt  A 
Wriyht,  for  appellees. 

Statton,  G.  J.  Appellant  purchased  the 
land  in  controversy  under  an  execution 
against  a  firm  of  which  W.  S.  Campliell  was 
a  member.  Campbell's  defense  was  that  the 
property  was  the  homestead  of  himself  and 
family  at  the  time  appellant  bought  Mrs. 
Campbell,  the  wife  of  W.  S.  Campbell,  in- 
tervened, and  asserted  that  she  owned  the 
property  in  her  separate  rigbt.  for  that  it  was 
paid  for  with  ber  separate  means.  There  was 
evidence  tending  to  sliow  that  this  was  true, 
as  well  as  evidence  tending  to  show  tliat  appel- 
lant was  a  purchaser  for  valuable  considera- 
tion, and  without  knowledge  or  notice  of  any 
right  Mrs.  Campbell  may  have  had.  The  court 
correctly  instructed  the  jury  upon  these  sev- 
eral issues,  and  it  is  now  insisted  that  no  issue 
whether  the  property  was  the  separate  estate 
of  Mrs.  Campbell  should  liave  been  submitted, 
and  ao  it  is  insisted  on  the  claim  that  there 
was  no  evidence  tending  to  show  that  the 
property  was  paid  for  with  the  separate  funds 
of  Mrs.  Campbell,  and,  further,  because  the 
evidence  was  clear  ttiat  appellant  had  no 
notice  of  her  right,  if  it  existed,  when  he 
bought. 

We  are  not  prepared  to  say  that  there  was 
not  such  evidence  as  made  it  proper  for  the 
court  to  submit  the  issue  to  the  jury  whether 
the  property  was  the  separate  estate  of  Mrs. 
Campbell;  and  the  fact  that  there  may  have 
been  evidence  from  which  the  jury  ought  to 
have  found  that  appellant  was  an  innocent 
purchaser  made  it  none  the  less  proper  to  sub- 
mit the  issue.  If  appellant  desired  to  do  so, 
be  could  have  bad  the  cause  submitted  on 
special  issues,  and  thus  have  had  the  means 
of  determining  on  what,  issue  the  cause  was 
decided  against  him,  and  whether  in  the  find- 
ings the  jury  bad  given  proper  weight  to  ev- 
idence or  disregarded  it. 

The  second  assignment  is  that  "the  court 
•rred  in  the  third  paragraph  of  his  charge,  in 
(bis:    He  tells  the  jury,  "if  defeudants,  W. 


8.  Campbell  and  wife,  Adelia,  when  they 
moved  away  from  said  property  did  not  in- 
tend not  to  return  to  said  property,  and  use 
it  as  a  homestead,  or  if  they  did  intend  and 
still  intend  to  return  and  so  use  said  property 
and  occupv  it  as  a  homestead,  and  that 
neither  of  them  has  ever  acquired  any  other 
homestead  since  they  went  away  from  the 
property  in  controversy,  then,  in  such  case, 
such  property  was  not  subject  to  forced  sale, 
and  yon  will  find  for  dfendant."  There 
was  evidence  which  made  such  a  charite 
proper,  and  we  understand  the  law  to  be  as 
therein  stated.  There  was  no  controversy 
as  to  the  fact  that  the  property  was  at  one 
time  the  homestead  of  Campbell  and  his  fam- 
ily, but  he  and  family  had  been  absent  from 
it  for  some  time,  as  he  claimed,  and  the  great 
weight  of  the  evidence  tended  to  show,  l>e- 
caose  it  was  necessary  for  him  to  remain  in 
the  state  of  Missouri  under  treatment  by  a 
specialist  for  a  dangerous  disease,  but  with 
intent  at  all  times  to  return  to  It  as  soon  as 
bis  condition  would  permit.  So  being  the 
evidence,  the  court,  in  connection  with  other 
proper  and  relevant  charges,  instructed  the 
jury  that,  "in  order  for  the  plaintiff  to  re- 
cover on  the  grounds  of  abandonment,  you 
must  be  satisfied  by  preponderance  of  evi- 
dence that  W.  8.  Campbell,  at  the  time  of 
leaving  the  state,  did  so  with  the  intent  to 
abandon  bis  said  homestead,  or  that  since 
leaving  be  determined  to  abandon  the  same. " 
Appellant  claimed  that  Campbell  had  changed 
his  domicile  from  Texas,  where  it  is  shown 
once  to  have  been,  to  the  state  of  Missouri, 
and  the  great  burden  of  his  brief  is  to  es- 
tablish the  proposition  that  Campbell  had 
changed  his  domicile  and  become  a  citizen 
or  resident  of  the  state  of  Missouri,  without 
intent  to  return  to  his  home  in  Texas.  If 
he  had  established  that  proposition  to  the 
satisfaction  of  the  jury,  under  the  charge  of 
the  court,  the  verdict  would  have  been  in  his 
favor  on  the  question  of  abandonment.  One 
iiaving  acquired  domicile  does  not  lose  it 
without  removal  from  it  with  intent  not  to 
return,  and  the  same  is  true  as  to  abandon- 
ment of  a  homestead  once  acquired.  The 
burden  of  proof  in  either  case  rests  upon  the 
person  asserting  the  affirmative  of  the  prop- 
osition. One  may  wrongfully  exercise  such 
powers  or  privileges  as  can  be  exercised  law- 
fully only  by  an  actual  citizen  of  the  stat*-  in 
which  they  are  exercised,  and  this  will  be 
evidence  of  the  fact  that  he  is  a  citizen  of  the 
state  in  which  he  assumes  to  exercise  rights 
which  pertain  only  to  citizenship,  but  not 
conclusive  evidence  of  that  fact.  There  is 
nothing  in  the  charge  referred  to  of  which 
appellant  can  complain,  but  it  went  too  far 
in  appellant's  favor  in  that  it  left  the  jury  to 
infer  tbat  an  intent  not  to  return,  formed 
since  appellant  purchased,  would  render  bis 
title  good. 

Several  witnesses  were  permitted,  over 
proper  objection,  to  state  that  it  had  been  the 
intention  of  Campbell  and  wife  to  return  to 
Texas  and  again  occupy  the  homestead.  This 
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was  but  the  opinion  of  the  witnesses,  and 
should  have  been  excluded.  The  witnesses 
stated  very  tally  tlie  facts  on  which  they 
based  their  opinions,  and  upon  these  fncts  it 
may  be  that  the  jury  would  have  reached  the 
same  conclusion  as  to  intention  as  did  the 
witnesses;  but  it  was  the  right  of  appellant 
to  have  his  cause  passed  upon  by  the  jury, 
witli  none  but  proper  testimony  before  them, 
and  we  cannot  assume  tliat  the  evidence  im- 
properly admitted  may  not  bave  influenced 
the  verdict. 

It  is  claimed  that  the  court  erred  in  refus- 
ing Instructions  asked  by  aiip>ellant,  wliich 
are  as  follows:  "(1)  If  you  believe  from  the 
evidence  that  W,  S.  Campbell,  at  any  time 
after  leaving  Texas,  and  prior  to  the  sale  of 
this  land  in  controversy  by  the  sheriff,  formed 
an  intention  to  be  and  become  a  citizen  of  an- 
other state,  and  did  so  become  a  citizen  of  an- 
other state,  then  I  charge  you  that  his  home- 
stead rights  were  lost  and  abandoned  in  this 
state;  and  that  if  you  further  believe  from 
the  evidence  that  his  wife.  Adelia  Campbell, 
voluntarily  accompanied  him  thpre,  and  re- 
mained with  him,  then  her  homestead  rights 
were  also  lost  and  abandoned,  and  yoo  will 
find  for  plaintiff.  (2)  That  a  party  cannot 
be  a  citizen  of  more  than  one  state  at  one  and 
the  same  time,  and  if  you  believe  from  the 
evidence  that  the  defendants  were  citizens  of 
Kansas  City,  Mo.,  at  the  date  of  levy  of  exe- 
cution and  sale,  then  they  cannot  claim  home- 
stead rights  in  this  state."  Neither  of  these 
charges  Informed  tbe  jury  what  facts  would 
make  Campbell  a  citizen  of  a  state  other  than 
Texas,  such  as  would  preclude  his  retaining 
homestead  here,  and  for  this  reason  were 
properly  refused.  It  probably  was  argued  in 
the  court  below,  as  seems  to  be  insisted  here, 
that  if  Campbell  exercised  powers  or  privi- 
leges in  Missouri  which  none  bnt  a  citizen  of 
that  state  may  lawfully  exercise,  this  is  con- 
elasive  evidence  of  his  citizensliip  in  Mis- 
sonri.  If  by  the  word  "citizen"  was  meant, 
in  its  application  to  Campbell,  a  person  who 
had  moved  from  Texas  to  Missouri  with  a 
fixed  intention  not  to  return  to  this  state 
again  to  reside,  then  it  would  have  conveyed, 
taken  in  the  connection  used,  no  other  in- 
strnction  than  that  already  given  in  language 
not  calculated  to  mislead;  but  if  by  the  use 
of  the  word,  in  its  connections,  it  was  in- 
tended to  have  the  jury  to  understand  that 
CamplM-ll,  by  a  residence  intended  by  him 
only  to  l>e  temporary,  must  be  held  to  have 
abandoned  his  homestead  here  if  he  had  per- 
formed acts  in  Missouri  which  he  could  not 
lawfully  perform  without  having  acquired  a 
domicile  there,  even  though  at  all  times  he 
may  have  had  a  fixed  intention  to  return  and 
occupy  bis  homestead  here,  tiien  the  charge 
was  intended  to  give  the  jury  an  erroneous 
impi'ession  as  to  the  law  which  should  govern 
them.  Tbe  court  had  clearly  instructed  the 
jury  what  would  operate  an  abandonment  of 
the  homestead;  but,  bad  this  not  been  so, 
wonld  correctly  have  refused  to  give  the  in- 
struction asked,  couched  as  it  w;is  in  lan- 


guage calcalated  to  maVe  a  falM>  Impression 
on  the  jury,  and  especially  so  in  view  of  the 
character  of  evidence  offered  to  show  aban« 
donmeiit. 

C.  N.  Walker,  a  tenant  of  appellee,  was 
made  a  defendant,  and  it  is  insisted  that  the 
judgment  makes  no  disposition  of  tlie  case  as 
to  him.  The  judgment  is  that  appellant  take 
nothing  by  his  suit;  that  the  sheriff's  deed  to 
iiim  be  canceled;  that  Campbell  and  wife  re- 
cover the  land ;  and  that  tbe  defendants  re- 
coyer  of  appellant  their  costs.  This  was  a 
final  judgment. 

It  is  further  urged  that  a  new  trial  should 
bave  been  granted  on  tbe  ground  that  the 
verdict  was  contrary  to  the  evidence,  but  this 
proposition  is  not  supported  by  the  record. 
For  the  error  of  the  court  in  permitting  wit- 
nesses to  give  their  opinions  that  Campbell 
intended  at  all  times  to  return  and  occupy 
again  the  property  as  a  home,  the  judgment 
will  be  reversed,  and  tbe  cause  remanded. 


Harvey  t.  Crawford  Countt. 
(.Supreme  Court  of  Arkansas.    Oct.  26, 1889.) 

CoiniTisB— Costs  ih  Cbiicinii.  Casbs. 

TTnder  Mansf.  Big.  Ark.  {  2843,  which  pro- 
vides that,  in  criminal  oases  where  the  defendant 
ia  acqnittod,  the  county  shall. pay  the  oosts,  except 
where  the  prosecutor  is  adjudged  to  do  so.  the 
county  is  not  liable  for  costs  upon  acquittal  for  a 
misdemeanorwhere  the  Jastice  of  the  peace  shonld 
have  ezaotad  a  bond  for  oosts,  Init  did  not  do  so. 

Appeal  from  circuit  court,  Crawford  coun- 
ty; J.  S.  Sbttle,  Judge. 

Charles  F.  Harvey,  a  justice  of  the  peace 
for  Crawford  county,  presented  to  the  coun- 
ty court  his  bill  for  fees  due  him  for  hearing 
a  prosecution  for  misdemeanor,  wherein  the 
defendant  was  acquitted.  His  claim  was  dis- 
allowed, and  upon  appeal  the  circuit  court 
affirmed  the  judgment  of  the  county  court, 
and  ruled  that  the  justice  should  require 
from  the  prosecutor  a  bond  to  secure  costs  in 
case  of  acquittal;  and  that  the  county  Wiis 
not  liable  for  costs  in  any  case  of  misde- 
meanor.   Plaintiff  appeals. 

In  regard  to  costs  in  criminal  proceedings, 
Mansf.  Dig.  §  2343.  provides:  "In  all  crim- 
inal or  penal  cases,  if  the  defendant  shall  be 
acquitted,  except  in  cases  where  tbe  pruse- 
cutor  shall  be  adjudged  to  pay  the  costs, 
'O  *  *  the  same  stiall  be  paid  by  the 
county." 

Charles  F.  Harvey,  pro  se. 

Per  Curiam.  The  county  Is  not  liable 
for  costs  upon  acquittal  for  a  misdemeanor 
in  any  case  in  which  the  justice  of  the  peace 
should  have  exacted  a  bond  for  costs,  but  did 
not.  Stalcup  t.  Greenwood  Dist.,  44  Ark. 
81.    The  judgment  is  affirmed. 


Mottoat  v.  Collier. 

(Supreme  Court  of  Arkansas.    Oct.  26, 1889.) 

Husband  and  Wirs — Foait  ov  Action. 

a  note  given  by  a  husband  to  his  wife  is  an 

equitable  claim  against  him,  and  the  error  in 
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bringing  an  action  at  law  upon  it  is  waived  by  de- 
fendant's failure  to  moTO  a  transfer  to  the  proper 
docket. 

Appeal  from  circuit  coart,  Bandolpb  coun- 
ty; J.  W.  BuTLBR,  Judge. 

Action  by  M.  F.  Collier,  aa  administrator 
at  Mary  Munday,  against  Daniel  Mundaj,  on 
a  promissory  note.  Defendant  answered 
that  at  the  time  the  note  was  executed  be  and 
Mary  Munday.  the  payee,  were  husband  and 
wife,  and  set  up  partial  payments  upon  the 
note.  Tlie  case  was  tried  by  a  jury,  and 
(here  was  a  verdict  for  plaintiff,  and  judg- 
ment accordingly.  Defendant  appeals,  urg- 
ing tbst,  if  the  note  was  not  absolutely  void, 
tlie  only  remedy  upon  it  is  in  equity. 

Bam.  W.  Williams,  for  appellant.  U.  M. 
A  9.  B.  Rote,  for  appellee. 

Feb  CuBiAif .  The  question  of  the  appli- 
cation of  the  sums  claimed  to  have  been  paid 
by  defenilaiit,  Munday,  to  his  wife,  was  fair- 
ly submitted  to  the  jury,  and  they  found  that 
the  amounts,  if  paid,  were  not  made  as  pay- 
ments on  the  note,  and  their  verdict  is  con- 
clusive. Whether  the  note  constituted  a  lia- 
bility or  not,  it  was  unquestionably  an  equi- 
table claim  against  the  husband.  The  error. 
If  aity,  in  bringing  the  action  at  law  was 
waived  by  the  defendant's  failure  to  move  a 
transfer  to  the  proper  dockeL  Organ  t.  Bail- 
way  Co.;  51  Ark.  — ,  11  S.  W.  Bep.  96. 
Affirmed. 


yfTLUB  9,  BSIKBABiyT  tt  Ol. 

(Aiprcme  Court  of  Arkanmu.    Oct  26, 1889.) 
BBn.Bvni. 
The  owner  of  i>er8onal  property  seized  un- 
der an  attachment  against  the  property  of  another 
maj  maiataln  rsplavin  againat  the  vmout  having 
•oob  propartj  in  pcssaMiaa. 

Appeal  from  circuit  court,  Prairie  connty; 
M.  T.  Saki^bs,  Judge. 

Replevin  by  a«)rge  W.  WllUs  against  Abel 
8.  Reinhardt  and  James  T.  Lasbley,  sheriC 
and  depaty-Bheriff  of  Prairie  county,  to  re- 
cover certain  property  of  which  defendants 
were  in  possession  by  virtue  of  a  writ  of  at- 
tachment against  one  Nikolas  Meyer,  but 
which  plaintiff  claimed  to  be  his.  Upon  mo- 
tioa  of  defendants  the  court  dismissed  the 
suit  upon  the  ground  that  the  order  for  de- 
livery to  plaintiff  sought  to  take  property  out 
of  the  custody  of  the  law,  and  plaintiff  ap- 
peals. 

/.  E.  ffatetjpood  and  /.  S,  Thomas,  for  ap- 
pellant.   C.  B.  Warner,  for  appellees. 

Per  Curiam.  The  owner  of  personal 
property  seized  under  an  attachment  against 
the  property  of  another  may  maintain  replevin 
against  the  sheriff  or  other  officer  having  it 
in  possession.  The  right  has  l)een  recog 
nized  by  this  court  In  many  cases.  Thatcher 
V.  Franklin,  37  Ark.  64;  Cox  v.  Vise,  50 
Ark.  283,  7  S.  W.  Bep.  134;  Baleigh  v.  Grif- 
fith, 87  Ark.  151;  Clayton  v.  Johnson,  36 
Art.  406;  Overby  v.  McGee,  15  Ark.  459; 
T.129.w.no.l3 — 16 


Hickman  y.  Ford,  43  Ark.  207;  Mansf.  Dig. 
§  5572.  snbd.  5.  Reverse  the  judgment,  and 
remand  the  cause  for  further  proceedings. 


PmTAM  V.  Berrt  et  al. 
(Supreme  Court  of  Arharmut.    Oct.  28, 1888.) 
Gabsibhmbitt— Rss  Jcvicata. 
An  order  to  pay  money  made  by  the  court 
on  a  gantisbee  after  his  failure  to  appear  in  the 
gamiabment  proceeding  is  not  a  judgment  againat 
mm,  so  as  to  preclude  him  from  setting  np  any  de- 
fense to  a  suit  by  the  attaohing  oreditor  for  the 
garnished  debt  that  ha  might  nave  made  before 
garnishment. 

Appeal  from  circuit  oourt,  Madison  coun- 
ty; Henby  Gutbch,  Special  Judge. 

Action  by  M.  £.  FinyHn,  administratrix, 
against  T.  Q.  Berry  ami  otheis,  tor  a  sum  of 
money  which  the  oourt  had  ttieretofore  or- 
dwed  to  be  paid  plalntiff'a  intestate  by  de- 
fendant Berry,  la  a  suit  in  which  intestate 
was  plaintiff,  and  one  MoBeynolds  was  de- 
fendant, and  defendant  Berry  was  garnishee. 
Defendants  alleged  that  the  judgment  waa 
void,  and  that  the  mortgage  bad  been  satis- 
fied. Tbeie  waa  *jttdgment  for  defendants 
and  plaintiff  appeals,  alleginf  that  the  Judg- 
ment was  against  both  the  law  and  the  evi- 
dence. 

B.  a.  MoBaniel  and  Cnmp  it  Watkttu, 
for  appellant.  O.  M.  Bvakner  and  /.  i>. 
WaUter,  tor  appelleee. 

Per  Ccbiam.  An  ocder  to  pay  money 
made  by  the  oourt  upon  a  gamisliee,  after  his 
failure  to  appear  in  the  attachment  proceed- 
ing wherein  lie  was  garnisiied,  is  not  a  judg- 
ment against  the  gamisliee,  and  does  not  de- 
termine his  liability  to  p^y.  Giles  y.  Hicks. 
45  Ark.  271 ;  RaUway  Co.  v.  Bichter.  48  Ark. 
349,  3  S.  W.  Rap.  56.  The  garnishment  pro- 
ceeding is  not  instituted  to  settle  the  ques- 
tion of  indebtedness  between  the  attached 
debt<H:  and  third  persons.  (Moore  v.  Kelley. 
47  Ark.  219, 1  8.  W.  Bep.  97.)  and  the  only 
effect  of  the  court's  order  upon  the  garnishee 
is  to  confer  upon  the  attachiug  creditor  of 
his  creditor  the  same  right  to  collect  what- 
ever he  may  owe  his  attached  creditor  that 
the  latter  had  against  him,  i.  e.,  the  gar- 
nishee. Giles  T.  Hicks,  supra.  When  suit 
is  Instituted  by  the  attaching  creditor  to  re- 
cover the  garnished  debt,  the  order  made  in 
t(ie  attachment  proceeding  does  not  preclude 
the  garnishee  from  setting  up  any  defense 
be  might  have  made  before  the  garnishment. 
The  chancellor  heard  the  witnesses  orally, 
and  iiad  opportunities  of  judging  of  their 
credibility  that  we  have  not;  and  his  finding 
of  fact,  if  opposed  to' the  preponderance  of 
evidence  at  all,  is  not  so  grossly  opposed  to 
it  as  to  warrant  our  interference.    Affirmed. 


BxNQEB  et  al.  0.  Bean  et  al. 

{Supreme  Court  of  Arhatwai.    Oct.  ii6, 1880.) 

Taxation — Rkdbmptioh — ^Tas  dbr. 

A  bill  filed  by  minors  to  redeem  land  sold 

for  taxea,  aa  provided  by  law,  implies  an  offer  to 
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pay  snoli  amounts  ■■  the  law  allows  to  the  pur- 
chasers, and  such  tender,  not  being  met  byany  ob- 
jection to  its  terms,  or  to  the  fact  that  no  money  is 
actually  tendered,  terminates  the  estate  of  the 
tax  purchasers,  and  they  are  liable  for  rents  from 
the  institution  of  the  suit.  Bandbls,  J.,  dissent- 
ing. 

On  motion  to  modify  decree.  For  former 
opinion,  see  ante.  180. 

Hemingway,  J.  Upon  the  hearing  of 
this  cause,  we  held  that  defendants  Hay n  as 
and  Helms  were  not  chargeable  with  rents 
of  land  purchased  by  them  at  tax-sale.  The 
plaintiffs,  who  prevailed,  have  filed  a  motion 
seeking  to  modify  the  decree  in  this  respect, 
and  to  charge  Haynes  and  Helms  with  rents 
after  they  offered  to  redeem  and  made  a  ten- 
der'of  the  sum  necessary.  As  we  said  upon 
the  hearing  of  this  cause  the  minor's  right 
to  redeem  is  a  statutory  privilege  to  defeat 
the  purchaser's  title  within  a  limited  time. 
The  purchaser  holds  an  estate  in  fee,  sub- 
ject to  be  defeated  by  the  exercise  of  the 
privilege.  This  the  minor  may  do  by  mak- 
ing the  payment  prescribed  by  the  statute, 
within  the  statutory  peridb,  to  the  purchaser. 
Upon  such  payment  the  fee  of  the  purchaser 
is  terminated,  and  the  person  redeeming  be- 
comes seised  thereof,  with  ail  rights  pertain- 
ing thereto,  including  the  right  to  rents.  A 
tender  of  the  amount  necessary  to  redeem  is 
as  effective  as  a  payment  thereof,  and  an  of- 
fer, made  in  good  faith,  to  redeem,  which  is 
refused,  not  because  no  tender,  or  an  insaffi- 
cient  tender,  is  made,  but  because  the  right  to 
redeem  is  denied,  is  equally  effective.  Any 
otiier  rule  would  make  a  profit  for  the  pur- 
chaser from  bis  unlawful  denial  of  a  statu- 
tory right.  A  tender  of  the  exact  amount 
necessary,  under  a  statuto  which  exacts  pay- 
ment for  improvements,  would  in  many 
cases  be  impracticable.  If  the  purchaser 
could  decline  it,  without  making  a  show- 
ing as  to  the  correct  amount,  and  still  en- 
joy the  rents  and  profits  of  the  land,  re- 
demption by  minors  would  be  difiScult  and 
tedious.  In  all  cases  where  the  rents  and 
profits  for  a  few  years  exceeded  the  cost  of  liti- 
gation, redemption  would  be  allowed  only 
at  the  end  of  vexatious  suits.  When  the 
former  owner,  who  is  entitled,  desires,  and 
in  good  faith  attempts,  to  redeem,  the  tax 
purchaser  should  offer  no  obstacles  to  his  do- 
ing so.  If  the  sum  offered  is  inadequ&te,  the 
inadequacy  should  be  objected  to,  and  the 
correct  amount  indicated.  It  will  not  do  to 
maintain  silence  as  to  objections,  which,  if 
expressed,  might  be  met,  and  afterwards  as- 
sert them  to  the  owner's  prejudice. 

The  plaintiffs  made  a  tender  t>efore  bring- 
ing the  suit,  but  it  was  joined  with  a  tender 
from  another  party,  who  was  not  entitled  to 
redeem.  This  was  not  a  good  tender.  In 
the  bill  filed  they  set  out  their  respective  in- 
terests, and  ask  to  be  allowed  to  redeem  as 
provided  by  law.  This  implied  an  offer  to 
pay  the  amounts  wliich  the  law  allowed  to 
each  of  the  tax  purchasers.  It  was  met  by 
no  objection  to  its  terms,  or  to  the  fact  that 


no  money  was  actually  tendered,  but  by  a 
denial  of  the  right  to  redeem,  and  by  the  as- 
sertion of  a  title  adverse  to  the  plaintiffs. 
They  desired  to  redeem,  and  sought  to  ter- 
minate the  estate  of  the  tax  purcha.sers, 
which  they  had  a  right  to  do.  The  purchas- 
ers could  not,  by  their  Improper  refusal  of 
the  privilege  sought,  extend  the  term  of  their 
estate,  and  continue  to  enjoy  Its  rents  and 
profits.  The  decree  will  be  modified,  and 
Haynes  and  Helms  will  be  charged  with 
rents  from  the  date  of  the  Institution  of  the 
suit. 

Sansels,  J.,  {dUsenttng.)  I  do  not  assent 
to  the  conclusion  of  the  court  upon  the  motion 
of  plaintiffs  below  to  award  them  the  reuti 
of  the  lands  in  controversy  since  the  filing  of 
their  bill.  I  do  not  think  tliey  are  entitled 
to  rents  until  after  the  decree  of  the  court  has 
adjudged  them  entitled  to  redeem,  and  they 
have  paid  the  sums  adjudged  against  them. 
So  much  of  the  record  as  is  necessary  to  a 
proper  understanding  of  my  position  is  as  fol- 
lows: There  were  seven  heirs  of  Bender. 
Two  were  confessedly  barred  of  their  right  to 
redeem.  Five  of  them  claimed  the  right,  and 
sent  their  attorney  to  Haynes  and  Helms  to 
effect  the  redemption.  He  offered  to  each  of 
them  (Haynes  and  Helms)  $100  to  cover 
taxes,  penalty,  costs,  ete.,  on  behalf  of  the 
"Bender  heirs."  Each  refused  to  accept 
the  sum  tendered  without  assigning  any  rea- 
son for  the  refusal.  Five  of  tlie  Bender 
heirs  soon  after  filed  their  bill  to  redeem, 
and,  after  alleging  the  tender  of  $100  to  eat  h 
of  the  defendants,  offered  to  pay  such  sums 
as  the  court  might  adjudge  against  them  for 
the  redemption  of  flve-seventlis  of  the  laud. 
By  the  consideration  of  this  court  it  was  de- 
termined that  one  of  the  five  plaintiffs  Wiis 
not  entitled  to  redeem,  and  that  only  four- 
sevenths  of  the  land  was  redeemable.  It  was 
determined  also  that  the  sum  due  to  Haynes 
wast ,  and  to  Helms  $ .  The  sum  ten- 
dered before  the  filing  of  the  bill  was  for  the 
redemption  of  more  land  than  they  were  en- 
titled to  redeem,  and  was  insuQicient  to  pay 
for  the  redemption  of  that  to  which  tliey 
were  entitled.  It  is  conceded  by  the  court 
that  this  tender  was  ineffectual  for  any  pur- 
pose. It  is  decided,  however,  tliat,  by  the 
subsequent  filing  of  the  bill  by  five  heirs, 
claiming  Qve-seventlis  of  the  land,  and  offer- 
ing to  pay  such  sums  as  the  court  might  ad- 
judge,  and  also  by  the  filing  of  the  answer 
denying  the  right  of  these  plaintiffs  to  re- 
deem, but  insisting  that  if  they  were  so  en- 
titled the  sum  tendered  them  was  inadequate, 
the  right  of  plaintiffs  to  the  rents  accrued. 
For  a  long  time  the  right  to  maintain  a  bill 
to  redeem  without  a  previous  sufficient  ten- 
di'r  was  denied;  except  when  the  fraud  of 
the  tax  purchaser  or  officer  had  prevented  re- 
demption within  the  proper  time,  or  when 
the  bill  presented  other  features  that  brought 
the  case  within  some  distinct  head  of  equity 
jurisprudence.  But  the  last,  as  also  tlie 
greatest,  innovation,  in  favor  of  liberal  deal- 
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ing  with  delinquent  tax-payers,  is  that  they 
may  preserve  their  right  of  redemption  bj 
filing  a  bill  without  tender  at  all,  where  it  is 
difficult  to  tell  what  exact  sum  should  be  ten- 
dered. This  saves  the  right  to  redeem  when 
the  bill  offers  to  pay  such  sums  as  are  ad- 
judged. But  I  maintain  that  the  right  to 
redeem  does  not  necessarily  carry  with  it  the 
right  to  rents.  The  right  to  rents  depends 
upon  the  ownership  of  the  lands.  In  cases 
of  redemption,  by  persons  generally,  witliin 
two  years  from  the  sale,  the  tax  purchaser 
has  only  an  inchoate  right  to  the  land,  and 
is  nut  entitled  to  possession.  He  is  a  tres- 
passer if  he  takes  it.  He  gets  title  upon  the 
execution  of  a  deed  to  him  at  the  expiration 
of  two  years.  This  title  is  unqualified,  ex- 
cept iu  cases  where  the  delinquent  tax-payer 
is  a  minor.  In  that  event  the  tax  purchaser 
takes  the  title  subject  to  divestiture  by  the 
exercise  of  the  minor's  right  of  redemption 
within  the  statutory  period.  !From  the  time 
of  the  execution  of  the  tax-deed  then,  the 
tax  purchaser's  title  is  indefeasible,  except 
npon  the  contingency  above  stated,  the  minor 
piiying  or  tendering  the  full  amount  of  taxes, 
penalty,  costs,  etc.  If  the  sum  be  tendered 
before  or  at  the  filing  of  the  bill,  the  minor, 
upon  recovery  in  the  action,  is  entitled  to  the 
rents  and  profits  from  the  time  a  sufficient 
tender  was  made  and  refused.  Why?  Be- 
cause the  payment,  or  the  tender,  of  the  full 
sum  due  the  tax  purchaser  operated  to  di- 
vest his  title,  and  from  that  time  he  holds 
wnngfully  the  plaintiff's  land.  But,  in  case 
the  plaintiff  offers  generally  to  do  what  tlie 
court  may  adjudge  proper,  there  is  no  divesti- 
ture of  the  title  of  the  tax  purchaser,  until 
the  conrt  adjudges  the  plaintiff's  right  to  re- 
deem, fixes  the  amount  of  plaintiff's  liability, 
and  the  plaintiff  pays  it.  The  plaintiff  may 
never  pay  it,  in  which  case  there  would 
never  be  a  divestiture.  Until  such  adjudi- 
cation and  payment,  the  land  remains  the 
property  of  the  tax  purchaser,  and  he  is  not 
chargeable  with  rents  tor  living  on  his  own 
place. 


State  «.  Moboan. 
(Suprenw  Court  of  Arharuas.   Oct.  X,  1889.) 

BcBooL  Laitds — Stati  Fjltints— Gakoxllation. 

1.  Gould's  Dig.  Ark.  o.  164,  |  52,  provides  for 
HlM  of  school  lands  on  credit,  and  also  that  "any 
perwu  may  pay  the  amount  in  cash  for  which  said 
land  was  sold. "  Act  April  18, 1809,  i  14,  provided 
amode  by  which  persons,  who  had  purchased  lands 
according  to  law,  might  acquire  a  patent.  Oontt's 
Dig.  {{  fiset,  556S,  enlarged  the  authority  to  sell 
sack  lands,  elsewhere  conferred  on  the  county  col- 
lector. Held,  that  the  first  atatnte  was  not  intend- 
ed to  allow  persons  other  than  the  purchasers  to 
acquire  landsold,  hy  paying  in  cash  the  amonnt  for 
which  someone  else  had  purchased  it  on  credit,  and 
that  neither  of  the  statutes  conferred  upon  the 
hoard  of  oommissloners  of  the  common-school  fund 
authority  to  sell  such  land. 

3.  Oantt's  Dig.  Ark.  |  6S70,  provided  that  ev- 
ery pnrchaser  of  common-Bchool  lands  shonld  be 
entitled  to  a  patent  from  the  state  after  payment  of 
the  price,  and  section  5571  made  it  the  duty  of  the 
•ecreurjr  of  state  to  make  out  patents  to  be  connter 
signed  by  the  governor,  with  the  state  seal  affixed. 


Held,  that  the  deotston  of  the  officers  issuing  a 
patent,  as  to  whether  the  necessary  antecedent  acta 
had  been  done,  was  conclusive  against  the  state  In 
a  collateral  attack  on  the  patent  by  ejectment; 
but,  as  the  complaint  alleged  that  defendant 
obtained  the  patent  by  falsMy  representing  that 
he  had  purchased  the  land,  it  showed  a  right  to 
have  the  patent  canceled,  and  the  cause  should 
have  been  transferred  to  equity. 

8.  The  equitable  relief  of  cancellation  will  be 
granted  the  state  only  on  condition  of  Its  restoring 
purchase  money  and  taxes. 

Appeal  from  eircait  court.  Independence 
county;  B.  H.  Powell,  Judge. 

Coleman  &  Yanixy,  for  the  State.  Rdbtrt 
Ifetll,  for  appellee. 

HEumowAT,  J.  The  state  of  Arkansas 
brought  suit  in  the  Independence  circuit 
court  to  recover  of  Thomas  J.  Morgan  a  sec- 
tion of  common-school  land.  The  defendant 
filed  his  answer  to  the  complaint,  to  which  a 
demurrer  was  interposed .  The  demurrer  was 
overruled,  and  the  cause  tried  upon  the  plead- 
ings and  exhibits.  There  was  verdict  and 
judgment  for  the  defendant,  from  wliich  the 
state  prosecutes  this  appeal.  The  court  treat- 
ed the  answer  as  a  complete  bar  to  plaintiff's 
right  of  recovery,  and  we  are  now  called  upon 
to  decide  whether  this  was  error.  The  com- 
plaint alleges  that  the  plaintiff  is  the  owner 
of  the  land,  and  that  defendant  is  in  the  un- 
lawful possession  thereof;  that  the  state  ac- 
quired title  by  an  act  of  congress  and  an  or- 
dinance of  the  general  assembly,  each  ap- 
proved in  1836;  that  the  defendant  claims 
title  under  a  patent  from  the  state,  signed  by 
the  governor,  and  counter-signed  by  the  secre- 
tary of  state,  bearing  the  date  of  27th  day  of 
February,  1875;  that  the  patent  was  pro- 
cured by  the  false  and  fraudulent  representa- 
tions of  the  defendant  in  this,  that  the  de- 
fendant presented  an  application  to  the  board 
of  common-school  commissioners  for  the  pur- 
chase of  the  land,  aud  also  an  unsigned  paper, 
addressed  to  the  secretary  of  state,  who  was 
a  member  of  the  board,  purporting  to  come 
from  the  office  of  said  board,  stating  that  the 
defendant  had  paid  in  full  the  purchase  money 
for  the  tract  of  land,  and  recommending  that 
a  patent  be  issued  to  him.  It  is  further  al- 
leged that  the  defendant  had  not  acquired  a 
right  to  a  patent,  either  by  original  purchase 
or  by  assignment  from  the  original  purchaser; 
and  that  the  action  of  the  governor  and  secre- 
tary of  state  in  issuing  the  patent  was  in  ex- 
cess of  their  authority,  and  without  warrant 
of  law.  There  is  prayer  for  the  possession  of 
the  land  with  damages.  The  answer  of  the 
defendant  alleges  that  in  1854  the  land  was 
sold  by  the  county  commissioners  to  one 
John  W.  Bright  npon  a  credit;  that  Bright 
failed  to  pay  either  the  principal  or  interest, 
and,  by  the  provisions  of  tlie  law  reeulating 
the  sale,  the  land  reverted  to  the  state;  that 
on  the  18th  of  February,  1875,  the  land  was 
subject  to  sale  by  the  board  of  commissioners 
of  the  common-school  fund,  and  he  made  ap- 
plication to  said  board  to  purchase  it.  De- 
nies that  he  made  any  false  or  fraudulent 
representations  to  the  board  to  procure  a  pat- 
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ent,  bnt  allq^  that  his  application  disclosed 
the  BHle  to  Bright  and  its  terms.  Alleges 
that  the  applicatton  was  duly  considered  at  a 
meeting  of  the  board,  and  that  the  board,  be- 
ing satisfied  that  the  land  bad  been  sold  to 
Bright  at  public  anction,  that  he  bad  failed  to 
pay  for  the  same,  that  It  had  reverted  to  the 
state,  and  that  two  dollars  per  acre  was  a 
fair  price  for  it,  ordered  that  it  be  sold  to  him 
at  that  price;  that  he  paid  into  the  treasury 
of  the  state  Uie  price  Qxed,and  thereupon  the 
patent  issued  to  him,  and  he  thereby  acquired 
title  to  and  became  the  owner  of  the  land; 
that  the  board  had  adjudged  that  be  bad  be- 
come and  was  the  purchaser  of  the  land,  and 
that  the  finding  was  ooDcluBive  against  the 
state;  that  the  facts  so  found  weie  true.  It 
is  further  alleged  that  the  defendant  com- 
plied with  all  ttae  conditions  of  poichase,  en- 
tered im  mediately  into  possession  of  the  land, 
paid  all  taxes  assessed  against  it,  and  had 
made  lasting  and  valuable  improvements  up- 
on it.  A  copy  of  the  patent  is  exhibited 
witb  the  answer.  The  complaint  was  enti- 
tled "At  Law,"  and  the  court  so  treated  the 
case.  With  thia  view,  it  overruled  the  de- 
murrer to  the  answer.    Was  this  error? 

It  is  contended  for  the  appellee  that  the 
state  board  bad  ample  authority  to  sell  the 
land,  and  that  be  acquired  a  perfect  title  to 
it.  To  support  this  ccmtention  we  are  re- 
ferred to  section  52.  e.  154,  Oould's  Dig.; 
section  14,  act  April  12,  1869;  and  seo- 
tions  5564.  5565.  Gastt's  Dig.  Section  52, 
c.  154,  Ctould's  Dig.,  prescribes  the  terms 
npon  which  school  lands  should  be  sold. 
It  provides  for  sales  npon  a  credit,  pur- 
chasers to  give  bonds,  and  pay  interest 
semi-annually.  It  oontains  a  provialon  "  that 
any  person  may  pay  the  amount  in  cash  for 
whicli  said  laitd  was  sold,"  and  it  is  upon  the 
terms  of  this  provision  that  the  appellee  re- 
lies to  sustain  his  right  to  purchase.  We 
cannot  give  it  the  construction  contended 
for,  even  if  the  act  was  in  force  when  he  pur- 
chased. Its  manifest  purpose  was  to  permit 
Eurchasers  to  pay  casli  instead  of  giving  tlie 
onds  provided  for.  It  was  not  intended  to 
allow  other  persons  than  the  purchasers  to 
acquire  land  s<dd  by  paying  in  cash  the 
amount  for  which  some  one  else  had  pur- 
chased it.  The  fourteenth  sectioa  of  the  act 
approved  April  12. 1869,  provided  a  mode  by 
which  persona  who  had  pnrctiaaed  lands  ac- 
cording to  law,  and  complied  with  the  terms 
of  purchase,  but  who  Itad  received  no  pat- 
ent, might  acquire  putenta,  and  perfect  their 
legal  title.  It  conferred  no  authority  to  sell. 
SMStions  5564  and  5565  of  Oantt's  Digest  con- 
ferred no  new  authority  to  sell,  but  only  en- 
larges the  authority  elsewhere  conferred  on 
the  collector  of  the  oounty.  It  is  not  alleged 
that  the  appellee  purchased  from  the  county 
commissioner  under  the  provisions  of  Gould's 
Digest,  or  from  the  county  collector  under 
the  provisions  of  Gantt's  Digest.  As  the 
board  of  commissioners  never  had  authority 
to  sell.  It  follows  tliat  his  purchase  was  made 
witliuut  any  warrant  of  law.. 


But  it  was  provided  by  the  law  In  force 
when  the  appellee  received  his  patent  that  ev- 
ery purchaser  of  common-school  lands  should 
be  entitled  to  receive  a  patent  from  the  state 
conveying  and  assuring  title  after  the  pur- 
chase money  was  paid.  Id.  g  5570.  And  it 
is  made  the  duty  oi  the  secretary  of  state  to 
make  out  patents,  to  be  signed  by  the  gov- 
ernor, and  countersigned  by  him,  witb  the 
seal  of  state  afilxed.  Id.  §  557L  The  object 
of  patents  so  made  is  to  invest  the  legal  title 
of  the  lands  described  in  the  patfntee.  Such 
a  patent  was  executed  and  delivered  to  the 
appellee,  and  the  purchase  price  of  tl)e  land 
received  and  aj^jicopriated  by  the  appellant. 
What,  then,  is  the  effect  of  tlie  patent,  and  the 
tlaUu  of  tlte  parties  with  reference  to  the 
land?  /  It  was  state  land,  subject  to  sale,  and 
the  patent  was  executed  by  the  offlcen 
cbarged  with  tliat  duty.  Patents  should  i»- 
sne  only  to  persons  who  had  purchased  in  the 
manner  provided  by  law;  but  whether  the 
particular  facta  existed  ox  the  antecedent 
acts  had  been  done  necessary  to  th»  issuance 
of  a  patent  was  a  question  for  the  officers 
making  it,  and  their  determination  isoondu- 
aive  against  collateral  attack.  Their  acts  in 
the  line  of  authority  cannot  In  questioned  b^ 
cause  they  took  mistaken  views  of  the  law,  or 
of  ttieir  duty  under  it.  If  the  patent  were 
absolutely  void  on  its  faoe, — that  is,  if  it  ap- 
peared on  its  face  to  be  Invalid  either  when 
read  in  the  light  of  exiaUng  law  or  by  reason 
of  what  the  court  must  take  judicial  notice  of, 
as,  for  instance^  that  tlM  land  is  reserved 
by  the  statutes  from  sale,  or  ottier wise  appro- 
priated, or  tliat  it  was  executed  by  otBcers  not 
Intrusted  by  law  with  the  power  to  issuegranta 
of  p(»tions  of  the  public  domain, — it  would 
be  subject  to  assault  in  any  controversy. 
But  where  such  is  not  true,  and  it  ia  attempt- 
ed to  annul  it  for  some  official  error  or  mis- 
conceptioB,  resort  must  be  had  to  a  direct 
proceeding  ia  a  proper  tribunaL  Smelting 
Ca  V.  Kemp,  104  U.  S.  636;  Wilson  v.  State. 
47  Ark.  199,  1  S.  W.  Bap.  71.  It  foUuws 
that  the  state  could  not  assail  its  patent  in  an 
action  of  ejectment,  and  the  complaint  did 
not  state  a  good  cause  of  action  at  law.  Kut 
npon  the  facts  all^^ed  it  had  an  undoubted 
right  to  ask  that  the  patent  be  canceled,  and, 
although  It  may  have  brought  its  case  on  the 
law  side  of  the  docket,  the  court  should  have 
proceeded  to  try  it,  and  adlminister  reliaf  ac- 
cording to  the  case  made^ 

The  answer  is  not  a  flomplete  bar  to  the 
case  made  by  tt>e  complaint.  If  its  allega. 
tions  be  confessed,  the  patent  may  be  avoid- 
ed at  the  suit  of  the  state,  and  the  defendant 
shows  only  the  right  to  have  sndi  terms  im- 
posed as  are  equitable  and  jnst.  It  is  a  fa- 
miliar pciuciple  of  equity  jurisprudence  that, 
"  when  a  complainant  comes  before  a  court  of 
conscience  invoking  its  aid,  such  aid  will  not 
be  granted,  except  upon  equitable  terms." 
Whelan  V.  Beilly,  61  Mo.  565.  In  suits  to  set 
aside  conveyances  between  private  persons, 
this  principle  has  been  held  to  apply,  and  re- 
quire that  the  plaintiff  restore  the  conaidera- 
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tion  he  has  in  hand.  Stull  t.  Harris.  51  Ark. 
294,  11  8.  W.  Rep.  104;  Bozeman  v.  Brown- 
ing. 31  Ark.  864;  ElUa  v.  Ellis,  4  South.  Bep. 
868.  It  lias  been  held  that  the  sovereign  is 
not  bound  by  any  statute  of  limitations,  or 
barred  by  the  laches  of  the  offloei-n  in  snits  to 
enforce  a  public  right;  yet  it  must  receive  Its 
relief  In  accordance  wiUi  the  general  princi- 
ples of  equity,  and  not  in  violation  of  their 
terms.  Brent  v.  Bank,  10  Pet.  615;  \J.  S.  v. 
Beebce,  17  Fed.  Rep.  86.  In  this  case  the 
state  cannot  retain  the  purchase  money  and 
taxes  received  from  the  defendant,  and  ask 
to  receive  from  a  court  of  equity  possession 
of  the  land  improved  by  his  betterments.  It 
cannot  escape  a  oomplianoe  with  the  terms 
that  its  laws  impose  upon  others.  The  com- 
plaint contains  no  offer  to  comply  with  equi- 
table terms.  In  that  respect  it  is  defective, 
and  until  it  shall  be  so  amended  as  to  remedy 
this  omission  the  answer  is  sufficient.  On 
account  of  this  defect  the  demarrer  to  the 
answer  should  have  been  sustained,  and  its 
eftect  extended  l>ack  to  reach  the  complaint. 
We  might  so  treat  it  here,  but,  as  this  would 
mult  in  dismissing  the  case  without  afford- 
ing the  plaintiff  hd  opportunity  to  perfect  his 
compinint,  we  will  reverse  the  Judgment,  and 
reiuand  the  cause.  The  conrt  can  render  no 
judgment  agiiinst  the  state,  but  it  may  im- 
pose equitable  terms  in  administering  relief, 
and  make  a  full  compliance  with  them  a  oon- 
dition  precedent  to  its  enjoyment.  If  the 
plaintiff  shall  amend  its  complaint,  and  sup- 
ply the  omission  we  have  indicated,  the  court 
will  iiear  the  cause,  have  an  account  stated 
of  the  amount  which  plaintiff  should  pay  the 
defendant,  crediting  him,  as  in  other  similar 
suits,  by  the  purchase  money,  amount  paid 
for  taxes,  and  the  value  of  improvements  on 
tlie  land,  and  charging  him  with  the  rents 
and  proSts;  and  upon  the  payment  of  said 
sum  render  a  decree  eaneding  the  patent. 
If  such  amendment  is  not  made,  the  cause 
will  be  dismissed.  As  the  plaintiff  may  not 
be  able  to  comply  with  equitable  terms  until 
tbe  leg^lainre  meets,  and  provides,  if  it  so 
deriies,  the  fund  neoessary,  it  would  perhaps 
be  well  for  tbe  court  to  oontinue  the  cause 
ontfl  that  time. 


Stats  v.  Bicbabixson. 
(0Hpreme  Court  of  Uluourl.  Nov.  4,  tS89.) 
CitmiKAL  I<&w— New  Teiax. 
Defeodant  pleaded  not  gntlty  to  an  IndleU 
meiit  for  laroenir.  He  afterwards  withdrew  tbe 
plea,  andpleaded  guilty,  and  waa  sentenced  for  two 
jvon.  The  next  day  he  moved  to  have  the  jodg- 
ment  and  plea  set  aside,  aod  tor  toave  to  plead  not 
guilty;  Blleging  In  his  affidavit  that  he  waa  not 
gailty,  and  that  his  plea  was  made  under  a  mis- 
take as  to  statements  made  at  tbe  time  by  the  offl- 
eeri  of  the  oonrt.  An  affidavit  of  the  state's  at- 
Umty  aod  tbe  clerk  of  the  «onrt,  and  the  state- 
neat  of  the  judge  in  the  bill  of  szoeptions,  were 
to  tbe  effect  that  there  were  two  indictments 
against  btm;  that  he  was  told  that  If  he  pleaded 
gulty  be  would  be  sentenoed  tor  two  yearson  one, 
aad  tbe  other  would  be  dismissed.  He  stated  to 
tbe  court  that  ho  wished  to  plead  guiUy.  Une  1q- 
dlcunent  was  dismissed,  and  he  was  sentenced  for 


two  years  on  tbe  other.    Held,  that  the  motion 
was  properly  denied. 

Appeal  from  St.  Louis  criminal  court; 
Jambs  C.  Normilb,  Judge. 

P.  W.  FaunUeroy,  for  appellant.  Atty, 
Oen.  Wood  and  A.  C.  Clover,  for  the  State 

Bi,AOK,  .T.  The  defendant,  being  arraigned 
on  a  charge  of  grand  larceny  in  the  St.  IjOqIs 
criminal  court  on  the  26th  March,  1889,  had 
entered  a  plea  of  not  guilty.  On  the  12th 
April  following  he  withdrew  this  plea,  and 
pleaded  guilty,  and  was  sentenced  to  two 
years'  imprisonment.  On  the  ISlh  of  that 
month  he  filed  a  motion  to  set  aside  the  judg- 
ment and  plea,  and  for  leave  to  plead  not 
guilty,  which  was  overruled,  and  on  that 
ruling  this  appeal  was  taken. 

The  motion  is  supported  by  his  atfidavit, 
in  which  he  states  he  la  not  guilty  of  the 
charge,  that  the  plea  of  guilty  "was  made 
by  reason  of,  and  entirely  owing  to,  a  mis- 
take and  misunderstanding  on  bis  part  of  the 
proceedings  of  the  court,  and  of  what  waa 
said  to  him  upon  the  occasion  of  his  said  plea 
in  reference  thereto  by  the  officers  of  the 
court."  The  depnty-sherlfl  testified  in  an 
affidavit  filed  by  plaintiff:  "  While  I  was  tak- 
ing him  from  the  court-room  back  to  the 
eige,  immediately  after  his  plea  of  guilty 
and  sentence,  he  said  to  me:  *  I  don't  want 
two  years.  I  want  a  trial.'  After  lie  got 
into  the  cage  he  asked  me  why  his  trial  did 
not  go  on.  I  told  him  it  was  because  he  had 
pleaded  guilty  and  taken  two  years."  Tbe 
circuit  attorney  makes  a  detailed  sworn  stat^ 
raent,  the  suljstance  of  which  is:  "Two  in- 
dictments for  grand  larceny  were  pending 
against  him.  When  flnt  arraigned  hestated 
to  the  conrt  that  he  had  an  attorney,  and  did 
not  want  the  court  to  appoint  one  to  defend. 
The  case  came  on  for  trial  on  the  8th  April, 
and  was  postponed,  at  tlie  requ-st  of  the  de^ 
feiiJant,  because  of  the  absence  of  bis  attor- 
ney. This  attorney  appeared  when  the  case 
came  on  again,  and  stated  to  tlie  court  that 
he  bad  not  been  employed  by  the  defendant. 
The  jury  being  called,  defendant  asked  the 
court  for  counsel,  but  the  court  declined  to 
make  an  appointment,  because  defendant 
had  previously  represented  that  he  had  coun- 
sel, and  because  there  was  no  member  of  the 
bar  then  present  that  he  could  ask  to  conduct 
the  defense.  Defendant  then  asked  what 
was  the  lightest  punishment  he  would  re- 
ceive on  a  plea  of  guilty,  and  I  told  him  two 
yean  in  one  case,  and  the  other  would  be 
dismissed,  to  which  he  agreed."  The  fur^ 
tiier  evidence  of  ttie  circuit  attorney  and  of 
the  clerk  of  the  court,  and  the  statement  of 
the  judge  found  in  the  bill  of  exceptions,  is 
that  the  defendant  stepped  to  the  bar  of  the 
conrt,  and  tbe  circuit  attorney  made  known 
to  the  court  defendant's  desire  to  plead 
guilty.  The  court  then  inquired  of  him  if 
such  was  his  desire,  and  he  said  it  was;  and 
thereupon theconrt  pronounced  thesentence, 
dismissed  the  other  case,  and  discharged  the 
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witnesses  in  both  cases,  to  all  of  which  de- 
fendant then  made  no  objection. 

The  defendant  did  nut  enter  the  plea  of 
gailty  under  the  belief  tliat  he  would  receive 
a  lig^bter  punishment  than  that  imposed 
No  such  claim  is  maiie.  He  does  saj  he 
made  the  plea  owing  to  a  mistake  and  miS' 
understanding  of  tbe  proceedings,  and  of 
what  was  said  to  him  by  the  ofBcers,  but  he 
does  not  state  wherein  he  was  mistalten.  He 
does  not  state  what  he  understood  would  be 
the  result  of  a  plea  of  guilty. '  It  appears  he 
liad  been  before  convicted  of  grand  larceny, 
and  had  served  his  time  in  the  penitentiary, 
and  he  must  have  had  some  knowledge  of 
court  proceedings.  We  have  examined  the 
aflBdavits  with  much  care,  and  are  of  the 
opinion  that  the  defendant  was  not  misled 
by  anything  said  or  done  by  the  prosecuting 
officer.  The  motion  seems  to  be  the  result 
of  an  afterthought,  and  there  was  no  error 
in  overruling  it.  The  case  is  wholly  unlike 
State  V.  Stephens.  71  Mo.  535,  and  State  v. 
Kring,  Id.  561.    Tbe  Judgment  is  affirmed. 

Kat.  C.  J.,  absent.    The  other  Judges  cou'- 
cnr. 


State  v.  Hookadat. 
(Supreme  Court  of  MissourL  Nov.  4, 1889.) 
BviDBNOi — ^Fbiob  Conviotion. 
1.  The  state,  to  prove  a  prior  conviction,  in- 
troduced tbe  docurat  of  a  jostioe  of  tbe  peaoe  sbow- 
ing  tbat  a  private  citizen  made  an  afBdavit  before 
him  charging  defendant  with  theft:  that  a  war- 
rant issaed,  defendant  pleaded  gailty,  and  was 
sentenced.  Held,  that  it  was  competent  to  prove 
bv  the  justice  tbat  before  plea  an  information  was 
flled  by  the  prosecuting  attorney  in  accordance 
with  Acts  Mo.  1886,  p.  145,  amending  sections  2025, 
9026,  and  8028,  Bev.  St>  1879,  providing  that  a  ]ns- 
tioe  shall  issue  a  warrant  on  a  verified  complaint, 
and  that  an  information  shall  be  filed  before  the 
party  is  put  on  trial  or  repaired  to  plead. 

9.  The  failure  of  the  justice  to  make  a  docket 
entry  of  the  filing  of  the  information  does  not  in- 
-  validate  the  judgment. 

Appeal  from  criminal  court  of  Lafayette; 
John  E.  Bylano.  .Judge. 

HUMin  A  Welhom,  for  appellant.  Atty. 
0m.  Wood  and  W.  B.  Wilson,  for  the  State. 

BiiAOK,  J.  The  defendant  was  indicted 
by  the  grand  jury  of  Lafayette  county  for  the 
second  ofCense  of  petit  larceny,  committed 
on  the  15tb  May,  1888.  The  indictment 
states  that  he  was  convicted  for  the  Srst  of- 
fense on  tbe  28th  March,  1887,  before  Okan- 
viLLE  Clatton,  a  justice  of  the  peace  with- 
in and  for  that  county.  Tbe  only  questions 
made  on  this  appeal  relate  to  the  evidence  by 
which  tbe  state  proved  the  first  conviction. 
Tbe  justice  produced  in  court  his  criminal 
docket,  and  the  record  therein  made  of  a  case 
of  tbe  state  against  this  defendant  was  read 
in  evidence,  which  discloses  these  facts: 
Joseph  Bowman  made  affidavit  before  the 
justice  that  the  defendant  did,  on  the  26th 
March,  1887,  steal  Qve  boxes  of  cigars,  of 
the  value  of  $20,  being  the  property  of  one 
I.  Silveiman.    Warrant  was  issued  on  that 


day.  (26th  March.  1887,)  by  virtue  of  which 
the  defendant  was  arrested  and  brought  lie- 
fore  the  justice.  Cause  continued  until  tbe 
28th  March,  on  which  day  the  defendant  en- 
tered a  plea  of  guilty,  and  the  justice  assessed 
his  punishment  at  a  fine  of  one  dollar,  and 
ninety  days'  imprisonment.  The  justice  hav- 
ing identified  the  papers  in  tbe  cause,  in- 
cluding an  information  made  by  tbe  prosecut- 
ing attorney,  testified:  "This  information 
was  filed  with  me  by  the  prosecuting  attor- 
ney, and  was  read  to  the  defendant  in  that 
case  before  any  plea  was  entered  by  him. 
The  defendant  entered  the  plea  of  guilty  to 
tbe  information,  and  not  to  the  affidavit  of 
Joseph  Bowman,  and  I  rendered  judgment 
on  such  plea  to  the  information." 

The  objections  made  to  this  evidence  are 
that  the  court  erred  in  allowing  the  justice 
to  contradict  his  record,  and  that  the  record 
shows  on  its  face  that  defendant  was  con- 
victed on  the  affidavit  of  a  private  person, 
and  not  on  the  information  of  the  prosecut- 
ing officer,  and  that  the  judgment  is  there- 
fore void,  under  the  rulings  in  State  v.  Kelm. 
79  Mo.  515,  and  State  v.  Briscoe,  80  Mo.  643. 
Both  of  these  objections  are  based  upon  a 
misconception  of  the  purport  and  effect  of 
the  record  of  the  justice.  It  does  not  sliow 
that  the  conviction  was  had  upon  the  affida- 
vit, and  not  upon  an  information.  It  is  si- 
lent as  to  whether  it  was  bad  upon  the  one 
or  the  other.  By  the  act  of  Marcli  31,  1885, 
(Acts  1885,  p.  145,)  amending  sections  2025. 
2U26.  and  2028,  Rev.  St.  1879,  the  justice 
could  issue  tbe  warrant  for  the  arrest  of  de- 
fendant upon  the  filing  of  a  complaint,  verified 
by  a  person  competent  to  testify  against  the  ac- 
cused. The  information  "shall  be  filed  with 
the  justice  as  soon  as  practicable,  and  before 
the  party  *  *  *  shall  be  put  upon  trial, 
or  required  to  answer  to  tbe  charge. "  If  the 
information  was  filed  before  defendant  en- 
tered his  plea,  then  the  record  as  a  whole 
shows  a  valid  conviction ;  and  the  real  ques- 
tion is  whether  it  was  competent  to  show  by 
the  oath  of  the  justice  that  the  information 
was  filed  before  plea  entered  by  the  defend- 
ant, the  docket  entries  being  silent  in  re- 
spect thereto.  It  has  been  held  that  the  fail- 
ure of  tbe  clerk  to  enter  upon  the  indictment 
the  day  of  its  return  into  court  does  not  en- 
title the  defendant  to  his  discharge,  (State  v. 
Clark,  18  Mo.  432,)  and  that  it  is  not  a  suffi- 
cient cause  for  quashing  an  Indictment  tbat 
the  record  does  not  show  tbat  the  bill  was 
filed,  (State  v.  Hogan,  31  Mo.  342. )  A  paper 
is  said  to  be  filed  when  it  is  delivered  to  the 
proper  officer,  and  by  him  received  to  he  kept 
on  file.  Bouv.  Law  Diet.;  7  Amer.  &  £ng. 
Cyclop.  Law,  960.  And  in  Grubbs  v.  Cones, 
57  Mo.  83,  it  is  said:  "Tbe  filing  is  tbe  act- 
ual delivery  of  the  paper  to  the  clerk,  witti- 
out  regard  to  any  action  that  he  may  take 
thereon. "  Hence  it  was  lield  the  date  of  fil- 
ing a  mechanic's  lien  account,  as  indorsed 
by  the  clerk,  might  be  corrected,  and  the  true 
date  shown  by  parol  evidence.  See.  also. 
Baker  v.  Henry,  63  Mo.  517.    The  rulings  in 


Digitized  by 


Google 


Mo.) 


STATE  0.  SMILET. 


247 


the  earlier  cuses  in  respect  of  filing  a  bill  of 
exceptions  have  been  much  modified  by  what 
ve  said  in  Ferguson  v.  Thacber,  79  Mo.  614, 
and  Rine  v.  Railroad  Co.,  88  Mo.  401.  We 
are  all  agreed  that  it  was  competent  to  show 
by  the  oath  of  the  justice  when  the  informa- 
tion was  lodged  with  him;  and  his  failure  to 
make  a  docket  entry  of  the  filing  of  it  does 
not  invalidate  the  judgment.  The  evidence 
of  the  justice  that  the  defendant  entered  a 
{dea  of  guilty  to  the  information,  and  that  it 
was  read  to  him,  is  no  more  than  the  record 
imports,  when  read  in  the  light  of  the  fact 
that  an  Information  was  in  point  of  fact  filed 
in  due  time.  The  admission  of  this  evi- 
denee,  under  snch  circumstances,  constitutes 
no  ground  for  a  reversal.  It  shows  nothing 
bat  wbat  the  record  imports.  The  Judgment 
b  therefore  aCBrmed. 

Bat,  G.  Jm  absent    The  other  judges  oon- 
cor. 


State  o.  Smilbt. 
{Swprtme  Court  of  MUiouri.    Nov.  4, 1889.) 
Bioi.irr— VBirca.' 
Bev.  St  Mo.  SISS6,  providing  that  an  In- 
dictment for  bigamy  may  be  fonnd  and  trial  bad 
in  tba  county  where  the  offender  Is  approtaended,  is 
in  violation  of  the  oonstitntion  of  1676,  providing 
that  the  Indictment  must  be  found  by  a  grand  jury 
of  the  connty  where  the  offense  was  committed, 
and,  where  a  Becond  marriage  was  performed  in  J, 
oonnty,  an  indictment  and  convlotion  in  H.  connty 
iseiTor. 

Error  to  circuit  court,  Madison  county; 
Jakss  D.  Fox,  Judge. 

w.  W.  Wood,  for  plaintiflt  in  error.  Atty. 
0m.  Wood,  for  the  State. 

Blaok,  J.  This  indictment  for  bigamy 
was  fonnd  by  the  grand  jury  of  Madison 
connty.  It  states  that  defendant,  on  the  24th 
August,  1884,  at  the  county  of  Johnson,  state 
of  Missouri,  married  Buth  Grant,  he  then 
Iiaving  a  wife  living,  and  that  afterwards, 
and  prior  to  the  filing  of  this  indictment,  he 
was  lawfully  apprehended  and  in  custody  in 
Madison  county  for  the  felony  aforesaid.  The 
atatnte  provides:  "Sec.  1533.  Every  person, 
having  a  hnsband  or  wife  living,  who  shall 
marry  anotlier  person,  whether  married  or 
single,  except  in  the  oases  specified  in  the 
next  section,  shall,  on  conviction,  be  adjudged 
guilty  of  bigamy,"  etc.  Section  1535  relates 
to  those  cases  where  the  prohibited  marriage 
is  solemnized  without  this  state,  and  the  par- 
ties cohabit  within  this  state.  "Sec.  1536. 
An  indictment  for  bigamy,  as  defined  in  the 
preceding  sections,  may  be  found,  and  pro- 
ceedings, trial,  conviction,  judgment,  and 
execution  thereon  had,  in  the  county  in 
which  such  second  or  subsequent  marriage  or 
coliabitation  shall  have  taken  place,  or  in  the 
county  in  which  the  offender  may  be  appre- 
hended." 

The  first  marriage  is  alleged  to  have  been 


contracted  in  this  state,  so  that  section  1585 
has  no  application  whatever  to  the  present 
case.  Indeed,  it  is  not  alleged  that  defend- 
ant cohabited  at  any  time  or  place  with  liuth 
Grant.  The  Indictment  is  based  on  section 
1533,  and  cohabitation  is  not  made  an  ele- 
ment of  the  offense  therein  described.  The 
offense  was  completed  in  Johnson  county, 
when  the  second  marriage  was  solemnized. 
State  V.  Fitzgerald,  75  Mo.  572.  The  indict- 
ment should  have  been  preferred  by  a  grand 
jury  of  Johnson  county,  unless  it  can  be  u|>- 
beld  by  force  of  the  last  clause  of  section  1536, 
namely,  "or  in  the  county  in  which  the  of- 
fender may  be  apprehended."  There  can  be 
no  doubt  but  the  allegations  of  the  indict- 
ment are  sufficient  to  bring  the  case  within 
this  clause.  This  clause  lias  nothing  to  do 
with  the  elements  of  the  offense,  and  relates 
alone  to  the  place  where  the  indictment  may 
be  found.  Now,  under  the  constitution  of 
1875,  the  indictment  for  a  felony  must  be 
found  by  a  grand  jury  of  the  county  where 
the  offense  was  committed.  It  was  so  ruled, 
after  mature  deliberation,  in  Ex  parte  Slater, 
72  Mo.  102,  and  that  ruling  has  been  followed 
in  subsequent  cases.  State  v.  McGraw,  87 
Mo.  161,  and  State  t.  Briscoe.  80  Mo.  644. 
It  follows  that  the  clause  of  section  1536  just 
quoted  is  void,  liecause  in  conflict  with  the 
constitution  of  1875,  and  it  matters  not  that 
it  might  have  been  upheld  under  the  consti- 
tution of  1865.  The  indictment  is  worthless, 
for  the  Madison  circuit  court  had  no  juris- 
diction of  the  offense. 

Cases  are  cited  which  show  that  indiot- 
mento  for  larceny  may  be  found  in  any 
county  into  which  the  property  stolen  is 
taken  by  the  thief,  but  such  indictments  are 
upheld  on  the  ground  that  taking  the  prop- 
erty from  one  county  into  another  is  a  fresh 
theft.  State  t.  McOraw,  supra,  and  the 
cases  cited,  have  no  application  to  the  casein 
hand.  The  constitution  is  supreme,  and  the 
legislature  has  no  more  power  lo  provide  for 
the  indictment  of  a  person  for  bigamy  in  a 
county  other  than  tliat  where  the  offense  waa 
committed  than  it  has  to  make  a  like  pro* 
vision  for  the  indictment  of  a  person  for 
murder  or  burglary.  The  defendant  was 
sentenced  to  three  years'  imprisonment  in 
the  penitentiary  from  the  3d  April,  1885. 
Because  of  the  delay  in  suing  out  this  writ 
of  error,  and  in  bringing  the  cause  on  for 
hearing  in  this  court,  it  would  seem  that  he 
lias  served  out  the  period  of  imprisonment, 
and  this  fact  is  suggested  by  the  slate,  but 
without  any  statement  of  the  consequences 
which  should  flow  therefrom.  A  conviction 
for  bigamy  carries  with  it  a  disqualification 
to  hold  any  office  of  honor,  profit,  or  trust,  or 
to  vote  at  any  election,  and  this  of  itaelf  is  a 
sufficient  reason  why  the  judgment  should  be 
vacated.    The  judgment  is  reversed. 

Bat,  0.  J.,  absent.  The  other  judges  con* 
cur,  Babolay,  J.,  in  the  result. 
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Crrr  or  St.  Louis  v.  SoHrrLBNBrxo-BoBxn:- 

I.EB  LUUBEB  Co. 

(Supreme  Court  of  MUsouri,    Not.  4, 1889.) 

"ElECTtmn — Res  AcftrsicjiTA— Estoppbl. 

1.  Where  defendant  in  ejectment  tails  to  show 
performance  of  conditions  preoedmt  in  the  deed 
nnder  -which  it  holds,  a  judgment  for  plaintiff  is 
no  bar  to  defendant's  recovery  of  the  same  land, 
by  proving  such  performance  in  a  subsequent  ac- 
tion against  the  plaintUTs  grantees. 

3.  In  Missouri  a  defendant  in  eieotment  ra^ 
set  up  his  eauities  aa  a  separate  defense  in  this 
same  suit,  and  the  judgment  thereon  is  flnaL 

8.  A  defendant  in  ejectment  wherein  plalBttS 
recovered  is  not  estopped  by  ooadnot  t»  oring  a 
subsequent  action  for  the  same  land  afrainst  plain- 
tiff's grantees,  who  supposed  the  judgment  to  be 
conclusive,  where  such  defendant  neither  induces 
them  to  buy  nor  knows  of  the  purchase. 

Appeal  from  Sk  Loaii  circuit  ooutk; 
Oeorqe  W.  Lubkb,  Jndga. 

Geo.  M.  Stewort  and  Rudciph  8ehuie»- 
burg,  for  ^tpellant.  Lecerett  Bell,  for  io> 
spondent. 

Black,  J.  TbiaisanactionofejeefaBont, 
prosecuted  by  the  city  of  St.  Louis,  to  rccoTor 
a  parcel  of  land,  the  same  being  a  part  of  the 
north  wharf.  The  answer  is  a  general  de- 
nial, re*  JttdUsatat  and  estoppel  inpait.  TIm 
plaintiflE  put  in  evidenee  a  deed  signed  bj 
Mary  A.  Pendleton  and  some  40  otlier  pec- 
sons,  as  parties  of  the  flrst  part,  to  the  city 
of  St.  Louis,  as  party  of  tlie  second  part.  It 
bears  date  in  Jannary,  1853,  and  waa  re- 
corded in  1854.  The  gtantora  were  owners 
In  severalty  of  various  parcels  of  bnd  on  tbe 
west  bank  of  the  Mississippi  river,  and  by 
.  the  deed  tbey  conveyed  to  the  city,  for  the 
purposes  of  a  wharf,  the  pn^rty  owned  by 
them,  east  of  a  destgnated  line.  TIte  deed 
contained  various  eonditioos  and  covenants, 
some  of  which  are  to  be  performed  by  the 
city  before  it  takee  effect,  and  others  are  to 
be  thereafter  performed;  and  they  oonteniiplatc 
a  large  expenditure  d  money  on  tbe  part  of 
tlie  city  in  the  improvement  of  the  wharf.  It 
is  the  same  instrument  which  was  before  this 
oonrt  in  St.  Louis  t.  Ferry  Ca,  88  Mo.  615. 
The  other  evidence  for  the  plaintiff,  the  bill 
of  exceptions  states,  tenda  to  show  that  tl^e 
city  had  complied  with  the  terms  and  con- 
ditions of  the  deed.  The  evidence  for  the 
defendant  shows  that  in  1872  Mary  A.  Pea- 
dieton  sned  tbe  city  of  St.  Lonis  in  ejectment 
to  recover  the  parcel  of  land  now  in  question. 
The  defendant  in  that  case  answered  by  way 
of  a  general  denial,  and  on  the  trial  adduced 
evidence  tending  to  show  that  it  bad  per- 
formed the  conditions  in  the  Pendleton  deed, 
and  then  offered  it  in  evidence;  bat  the  con  rt 
excluded  the  same,  on  the  ground  that  the 
evidence  did  not  show  a  perfonaance  of  the 
conditions  precedent,  and  therefore  gave  judg- 
ment for  the  plaintiff.  The  plaintiff  was  put 
in  possession  by  virtue  of  an  execution  is- 
sued upon  tlie  judgment,  and  the  city  paid 
the  damages  assessi-d  in  favor  of  Mary  A. 
Pendleton.  On  the  9lh  May,  IHI^,  she,  be- 
ing then  in  possession,  conveyed  the  proper- 
ty to  Schulenburg  and  lioeckler  for  the  con- 


sideration of  S300,  and  they  conveyed  to  tbe 
defendant  corporation  in  1881.  When  the 
defendant's  granttss  purchase«l  they  knew  of 
the  judgment  in  favor  of  Mary  A.  Pendleton; 
that  it  had  been  satisfied;  and  that  no  appeal 
had  been  prosecuted  by  the  city.  They  be- 
lieved tltat  tlie  judgment  was  final  and  concl  us- 
ive,  and  had  no  notice  of  any  intejition  on  tbe 
part  of  the  city  to  fnrtlier  litigate  tbe  title. 
The  court  ref  osed  allot  the  instructions  asked 
by  tbe  defendant,  and.  in  effect,  ruled  that 
all  of  this  evidence  offered  t^  it  constituted 
no  defense. 

L  The  judgment  in  the  former  suit  ia  not  a 
bar  to  t^e  prosecution  a<  tbe  present  one.  The 
repeated  rulings  of  this  court  are  that  a  judfp- 
ment  in  an  ejectment  salt  ia  no  bar  toaseoond 
actkn  between  the  same  parties  for  the  same 
property,  and  this  is  true  whether  the  titlea 
and  defenses  are  the  same  or  not  Kimmel  v. 
Beuua,  70  Mo.  52 ;  Ekey  v.  Inge,  87  Mo.  493; 
Avery  v.  Fitzgerald,  94  Mo.  207,  7  S.  W. 
Rep.  6.  We  do  not  overlook  the  argumenta 
in  favor  of  a  contrary  ruling;  but  it  must  l>e 
remembered  tiiat  in  1865  tbe  legislature,  by 
an  amendment  to  the  statute  concerning 
ejectment  suits,  made  a  judgment  in  such 
cases,  except  of  nonsuit,  a  bar  to  any  other 
suit  between  the  same  parties,  or  those  clain»- 
ing  under  them,  aa  to  the  same  sabieet-mab- 
ter.  1  Rev.  St.  1855.  p.  695,  8  88.  That 
section  waa  repealed  in  1857,  and  this  oonrt, 
in  Slevtn  v.  Brown,  82  Mo.  176»  concluded 
that  this  legislation  placed  a  jodgmeat  la  an 
ejectment  suit  on  its  early  footing.  The 
wbuie  subject  was  agaia  ooaaidered  in  Kim- 
mel V.  Benna,  supra.  Our  rule  that  a  jud^i- 
ment  in  aa  ejectneoJ;  suit  is  no  bar  to  a  sec- 
ond action  is  based  oa  legislation  peculiar  to 
this  state,  and  constitutes  a  rule  of  property 
not  to  be  distarbed,  save  by  legisli^ve  en- 
actment. If  tlN  city  fttited  to  sliow  a  per- 
formaace  of  the  conditionB  precedent  ia  the- 
Pendlebm  deed  on  tbe  trliU.  of  the  former 
suit,  it  was  at  liberty  to  make  the  proof  oa 
the  trial  of  tbia  action. 

2.  Under  oar  ptsotice  act  tiM  defendant  in 
an  eijectment  soit  is  bo4  bound  to  first  try  bia 
title  at  law,  aad,  if  defeated,  then  file  hia  pe- 
tition in  equity  to  onjoia  exeeation.  He  nmy 
set  up  hia  eqaities  as  a  aeparate  defense  in 
the  ejectaMnt  sniU  and  have  eqaitabte  reiiet, 
if  entitled  thereto.  If  he  does  make  such  a 
drfoMe,  then  the  jndgiwent  thereoa  ia  final 
and  oonelusive,  unless  reversed  on  appeal  or 
writ  ti  error.  All  this  ia  tbe  efiect  of  the 
rulings  in  Ohootean  v.  Qifaaon,  76  Mo.  88, 
and  Preston  v.  Rickets,  91  Mo.  320.  2  8.  W. 
RepL  798.  These  eases  are  in  accord  with 
those  l)efore  cited. 

3.  The  claim  of  an  estoppel  in  paU  is 
equally  untenable.  Tbe  former  judgment  in 
favor  of  Mary  A  Pendleton  waa  rendered  in 
1877,  and  in  1881  tbe  dty  commenced  thia 
suit  to  regain  possession.  In  the  mean  time 
Pendleton  sold  the  properly  to  the  gran- 
tors of  tbe  present  defendant.  These  gran- 
tors supposed  the  former  judgment  waa  con- 
clusive, but  that  was  a  mere  misUike  of  th } 
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law  on  their  part.  It  does  not  api>ear  that 
the  city  in  any  way  induced  the  defendant  or 
its  grantors  to  buy  the  property,  nor  does  it 
appear  that  the  city,  by  Its  proper  officers, 
hiid  any  knowledge  of  tliie  proposed  purchase. 
The  flrst  element  of  an  estoppel  by  conduct  is 
that  there  must  have  been  a  false  representa- 
tion or  a  concealment  of  material  facts,  (Bige- 
low,  Estop.  [8d  Ed.]  484;)  and  tliis  element 
ia  wanting  in  the  present  case.  In  QufFey  t. 
O'Beiley,  »8  Mo.  418.  the  plaintiif.  though  he 
had  a  deed  to  the  land  in  bis  pocket,  and 
knew  the  defendant  was  about  to  purchase 
it,  said  nothing  about  his  deed,  and  made  no 
claim  to  the  property,  but  told  d<4endant  that 
he(plaintifr)  would  like  to  rent  the  land  from 
hiiu,  (the  defendant.)  Nothing  approaching 
this  state  (rf  facts  appears  In  the  case  at  bar. 
The  jodgmeDt  is  therefore  affirmed. 

Bat,  O.  J.,  absent.    The  other  Judges  con- 
cur. 


Wilson  et  ai. «.  Hakt. 

iSwpnme  Court  of  MUtouri.   Nor.  4, 1889.) 

Bomrr  JaauDionost— Umutios  or  Bouhdabt. 

Where  plaiotiS  has  a  dispute  with  an  ad- 

loinlns  land-owner  as  to  the  proper  bouDdarr  line, 

Imt  is  in  possession  of  all  the  land  wMoh  he  claims, 

siiaitj  has  no  jurisdicUoo  to  determine  the  proper 

loeatum  of  the  Une^ 

Appeal  from  drcnit  oonrt,  Franklin  coun- 
ty; A.  J.  Seat,  Judge. 

/.  C.  KUhaddon  and  John  R.  Martin,  for 
appellant.    John  W.  Booth,  for  respondenbt. 

Bkaob,  J.  The  petition  in  this  case  al- 
leges that  the  plaintiffs  are  the  owners  in 
fee,  and  in  possession,  of  the  ii.  W .  ^  of  section 
19,  towDSliip  44,  range  I  west.  In  Franklin 
county ;  and  that  the  defendant  is  the  ownei- 
fn  fee.  and  in  posseralon,  of  tlie  N.  W.  \  of 
said  section .  That  the  line  between  the  said 
nortb-west  and  soiith-west  quartets  of  said 
section  has  never  been  established  by  author- 
ity of  the  goTemnient  ot  the  United  States. 
That  there  is  a  controversy  between  plain- 
tifb  and  defendant  as  to  the  true  location  of 
the  dividing  line  between  said  qnuCer  seo- 
tions;  in  which  dispote  the  piaintifls  claim 
that  said  dividing  lin^  should  be  run  and  lo- 
cated as  follows:  Beginning  at  the  qnarter 
section  epmer  on  the  eastern  line  of  said  sec- 
tion, and  running  tlience  in  a  straiglit  line 
to  a  point  on  said  range  lineequidiBtant  from 
the  north-west  and  south-west  comers  of  said 
section  19;  and  the  defendant  denies  that  the 
said  line  should  be  rnn  and  located  as  afore- 
said, and  dauns  tliat  it  shoald  be  run  from 
said  qnarter  section  corner  in  a  straight  line 
to  a  point  on  said  range  line  the  same  dis- 
tance north  of  Um  quarter  section  comer  on 
the  east  line  of  section  24.  township  44, 
range  2  W.,  as  the  south-east  corner  of  said 
section  24  is  sonth  of  the  south-west  corner 
of  said  section  19.  That  plaintiffs  have  no 
remed.T  fur  the  settlement  ol  said  dispute,  and 
to  fix  and  adjudicate  tiie  true  location  of  said 
dividing  line,  save  by  the  intervention  of  the 


equity  powers  of  this  court;  and  accordingly 
pray  the  court,  by  its  decree,  to  determine  the 
manner  in  which  said  line  shall  be  run  and 
located,  and  to  direct  the  same  to  be  so  run 
and  located,  and  to  fix  and  establish  forever 
the  said  boundary  line,  and  for  ail  other 
proper  relief.  The  defendant  in  his  answer 
admits  that  he  is  the  owner  in  fee  of  said  M. 
W.  4;  avers  that  the  plaintilTs  are  in  posses- 
sion of  a  strip  on  the  south  side  thereof,  which 
be  avers  they  wrongfully  withhold  from  tlie 
defendant;  and  avers  that  the  boundary  line 
between  said  quarter  sections  should  be  locat- 
ed in  accordance  witli  his  claim  as  set  out  in 
the  petition;  and  prays  the  court,  by  its  de- 
cree, to  direct  the  county  surveyor  to  so  lo- 
cate and  establish  it.  The  court  below  en- 
tertained the  petition.  The  plaintiffs  intro- 
duced the  plat  l)ouk  and  field-notes  of  the 
government  survey  of  said  section  19  and  ad- 
joining sections,  and  a  plat  showing  the  dif- 
ference between  the  present  chaining  and 
that  of  the  original  government  survey.  Tho 
oonrt  ordered  a  survey,  and  rendered  a  decree 
in  accordance  with  plaintiffs'  claim  and  the 
prayer  of  the  petition,  from  which  the  defend- 
ant appeals ;  his  motion  for  a  new  trial  having 
been  overruled. 

1.  The  facts  stated  in  the  petition  consti- 
tute no  cause  of  action  at  law,  and  no  ground 
for  equitable  relief.  "A  court  of  equity  has 
no  jurisdiction  to  fix  boundaries  of  legal  es- 
tates, unless  some  equity  is  superinduced  by 
the  act  of  the  parties. "  NoriLs'  Appeal,  64 
Pa.  St.  275.  The  limit  of  equity  jurisdiction 
in  cases  of  disputed  boundaries  is  thus  stated 
by  leading  text  writers,  and  is  established  by 
an  unbroken chainof  adjudicated  cases,  many 
of  which  are  cited  in  the  notes  to  the  texta 
quoted:  "The  gfneral  rule  now  adopted  is 
not  to  entertain  jniisdictian,  in  cases  of  con- 
fusion of  boundaries,  upon  the  ground  that 
tlie  boundaries  are  in  controversy,  but  to  re- 
quire that  there  should  be  some  equity  super- 
induced by  the  act  of  the  parties."  1  Story. 
Eq.  Jur.  §  615.  "Tlie  mete  fact  that  certain 
boundaries  are  in  controversy  is  not  of  itself 
saffioiant  to  anthorixe  the  interferonce  of  eq- 
ai^;  and  upon  socfa  a  showing  the  parties 
wonld  be  left  to  their  rights  and  remedies  at 
law.  Courts  of  equity  will  not  interpose  to  as- 
certain boundaries,  unless,  in  addition  to  a 
naked  confusion  at  the  oontrovetted  bounda* 
ries,  tiiere  is  suggested  some  peculiar  equity, 
wiiich  has  arisen  f  rcxn  the  conduct,  situation, 
or  relation  of  the  parties."  SFom.  £q.  Jur. 
§1384.  "As  the  line  of  demarkation  between 
estates  determines  tbe  extent  of  tlie  posses- 
sion on  either  side,  and  the  right  to  possession 
is  a  legal  right,  a  contest  about  the  line  ne- 
cessitates a  trial  by  jury,  and  equity  cannot 
be  resorted  to  in  such  cases.  *  *  *  The 
jurisdiction  of  chancery  to  fix  disputed 
bonndaries,  where  these  have  become  ol>- 
sonre,  has  been  recognized  by  the  courts,  but 
only  in  cases  in  which  some  special  equity 
attiiches,  and  there  is  no  adequate  relief  at 
law.  *  «  *  Among  the  grounds  of  equi- 
table interference  may  be  mentioned  molti- 
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plicity  of  suits,  irreparable  mischtef  not  easi- 
ly measured  by  damages,  fraud  or  mistake." 
Sedg.  &  W.  Tr.  Title  Land,  §  865.  "Asa 
general  rule  a  court  of  equity  has  no  juris- 
diction to  fix  tile  boundaries  of  legal  estates, 
unless  some  equity  is  superinduced  by  the  act 
of  tlie  parties,  or  unless  some  particular  cir- 
cumstance of  fraud  or  collusion  exists."  6 
Amer.  & Eng.  Cyclop.  Law,  p.  722,  par.  7.  The 
case  presented  by  the  petition  is  a  bare,  naked 
controversy  between  the  plaintiff,  who  is  in 
the  peaceable  possession  of  all  the  lands  be 
claims,  and  the  defendant,  an  adjoining  pro- 
prietor, as  tu  a  single  dividing  line  between 
their  premises,  which  can  be  settled  any  day 
in  an  ordinary  action  of  ejectment,  should  it 
ever  become  necessary,  and  presents  no  feat- 
ure that  would  warrant  the  interposition  of 
a  court  of  chancery. 

2.  The  petition  wholly  failing  to  state  a 
cause  of  action,  either  at  law  or  in  equity,  the 
decree  and  judgment  of  the  circuit  court  will 
be  reversed,  and  the  plaintiffs'  bill  dismissed. 
Mclntire  v.  Mclntire,  80  Mo.  471.  All  con- 
car,  except  Ray,  C.  J.,  absent. 


Statb  v.  Melbose. 
(Suprcnw  Court  of  MissourL    Nor.  4, 1889.) 
Labcekt — DsciJjtATioirs  of  Aooompliob. 
On  trial  of  a  joint  indiotment  for  larceny, 
proof  of  the  declarations  made  by  one  of  the  con- 
spirators after  the  common  criminal  enterprise 
had  been  accomplished  and  the  defendants  had 
separated,  reciting  the  statements  made  by  a  fel- 
low-conspirator pending  the  criminal  enterprise, 
is  inadmissible  against  such  f  eUow-conspirator. 

Appeal  from  circuit  court,  Morgan  coun- 
ty; £.  L.  Edwards,  Judge. 

D.  B.  Wrap  and  John  D.  Bohlingand,  for 
appellant.  The  Attorney  General,  for  the 
State. 

Bbaob,  J.  The  defendant  was  Jointly  in- 
dicted with  James  Farris  and  John  Hilder- 
brand  for  stealing  a  three-year-old  steer,  the 
property  of  one  D.  P.  Taylor,  and  upon  a 
separate  trial  was  found  gnilty,  and  sen- 
tenced to  the  penitentiary.  It  appears  from 
the  evidence  that  on  the  23d  day  of  Septem- 
ber, 1887,  the  defendant  sold  to  one  Mc- 
Moore  five  steers.  That  these  steers  were 
driven  from  Daniel  Ray's,  where  defendant 
was  staying,  by  defendant,  Farris,  and  Hil- 
derbrand,  to  McMoore's  place.  The  defend- 
ant first  proposed  to  McMoore  to  pasture  the 
cattle  for  a  few  days,  and  then  to  sell  them 
to  him.  That  finally  he  did  sell  them  to  Mc- 
Moore for  $95;  Farris  and  Hilderbrand  be- 
ing present.  That  previous  to  this  time  the 
said  Taylor  had  running  upon  the  range  in 
the  neighborhood  the  steer  described  in  the 
indictment.  That  be  missed  it;  heard  that 
some  cattle  had  been  sold  to  McMoore;  went 
there  about  ttiree  weeks  after  the  sale;  found 
H  steer  answering  the  description  of  the  miss- 
ing one  described  in  the  indictment,  whicli 
he  identified  as  his;  proved  it  to  the  satisfac- 
tion of  McMoore,  and  took  it  away.    This 


was  one  of  the  five  steers  sold  by  defendant 
to  McMoore.  The  evidence  for  the  state 
tended  to  prove  that  it  was  Taylor's  steer, 
and  that,  when  defendant  sold  it,  he  knew 
it  was  not  his  property.  The  evidence  for 
the  defendant  tended  to  prove  that  he  bought 
the  steer  from  John  Hilderbrand,  that  it  be- 
longed to  John's  brother  Jake,  and  that  Jake 
authorized  John  to  sell  it.  The  state  also  in- 
troduced evidence  tending  to  show  that, 
some  time  prior  to  this  sale,  a  Mr.  Buriis,  in 
driving  a  large  drove  of  cattle  through  the 
neighborhood,  lost  three  or  four  steers.  That 
it  was  known  in  the  neighborhood,  and  to 
the  defendant,  that  these  strays  were  on  the 
range,  and  that  a  reward  was  offered  by  the 
owner  to  any  one  who  would  get  them  up 
and  keep  them  for  him.  That,  a  short  time 
prior  to  the  sale  by  defendant,  he  made  an 
arrangement  with  Farris  and  Hilderbrand  to 
get  up  these  strays.  That  they  brought  four 
steers  to  the  defendant,  at  Kay's.  That  these 
four  steei-s,  and  one  that  defendant  had  at 
Ray's,  were  the  five  driven  by  defendant, 
Farris,  and  Hilderbrand,  and  sold,  to  Mc- 
Moore. That  three  of  the  four  steers  driven 
to  Ray's,  and  the  on^  that  defendant  previ- 
ously had  at  Ray's,  were  the  strays  of  the 
said  Burris.  That  the  other  one  of  the  four 
driven  to  Ray's  was  the  Taylor  or  Jake  Hil- 
derbrand steer.  The  evidence  for  the  defend- 
ant tended  to  prove  that  he  bought  the  four 
steers  driven  to  liay's — one  being  the  Taylor 
or  Jake  Hilderbrand  steer,  as  aforesaid — 
from  John  Hilderbrand,  and  the  one  that  he 
previously  had  at  Ray's  from  a  man  by  the 
name  of  Ward,  and  that  he  ( Ward)  raised  the 
steer,  and  was  the  owner  of  it  at  the  time  he 
sold  it  to  the  defendant.  The  state  was  per- 
mitted, over  the  objection  of  the  defendant, 
to  introduce  in  evidence  declarations  made 
by  Farris  to  four  witnesses  after  the  steers 
bad  been  sold  to  McMoore,  and  after  Farris 
had  been  arrested  upon  a  charge  of  stealing 
them.  The  substance  of  these  declarations, 
using  the  language  of  one  of  these  witnesses, 
was  as  follows:  "James  Farris  said  tome, 
on  the  day  lie  was  arrested,  that  Henry  Mel- 
rose offered  him  and  John  Hilderbrand  five 
dollars  a  piece  if  they  would  bring  to  him 
three  steers  that  raqged  in  the  bills,  and 
known  as  'stray  steers,'  (steers  that  strayed 
out  of  a  drove  that  passed  through  here.) 
They  refused  to  bring  them  at  that  price; 
and  he  afterwards  told  them,  if  they  would 
bring  them  up,  and  deliver  them  at  old  man 
Ray's  down  here,  he  would  sell  them,  and 
divide  the  money  equally."  To  the  admis- 
sion of  this  evidence  the  defendant  excepted, 
as  also  to  instructions  given  by  the  court 
based  thereon ;  and  the  action  of  the  court  in 
this  respect  is  well  assigned  as  error.  The 
declarations  of  a  conspirator  or  accomplice 
are  receivable  against  his  fellows  wtlen  they 
are  either  in  themselves  acts,  or  accompany 
and  explain  acts,  done  in  pursuance  of  s  con- 
certed criminal  purpose,  if  made  during  the 
pendency  of  the  common  criminal  enterprise. 
If  made  at  a  subsequent  period,  and  are 
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merely  narrative  of  past  occurrences,  they 
mast  be  rejected.  1  Greenl.  £v.  (14th  Ed.) 
I  111;  SUte  V.  Boa3,  29  Mo.  32;  State  v. 
Dancan,  64  Mo.  262;  SUte  v.  McGraw,  87 
Mo.  161.  The  declarations  of  Farria,  made 
after  the  common  criminal  enterprise  had 
been  accomplished,  the  parties  separated,  and 
some  of  them  arrested  for  the  offense,  nar- 
rating past  statements  made  to  him  by  the 
defendant  daring  the  pendency  of  the  crimi- 
nal enterprise^  ought  to  have  been  rejected  ;■ 
and  for  the  error  of  the  trial  court  in  admit- 
ting them  this  case  most  be  reversed,  and  re- 
manded for  new  trial.  All  concur,  except 
&AT,  O.  J.,  absent. 


CSAKB  0.  DAHBSON. 
(Supreme  Court  of  msaouri.    Nov.  4, 1889.) 
TAX-Tnxa— Rboobds. 
A  Dondkaaer  nnder  a  judgment  in  a  back-tax 
rait,  to  wnioh  the  person  appearing  by  the  registry 
ef  deeds  to  be  the  tme  owner  was  made  a  party  de- 
fendant, In  the  absenoe  of  notice  that  such  person 
was  not  the  true  owner,  cannot  be  protected  against 
the  tme  owner,  whose  deed  was  recorded  on  a  rec- 
cwd  book  which  was  destroyed  by  fire ;  but  the  con- 
tents ot  ttae  book  may  be  proved  by  secondary  evi- 
dence, and  must  be  taken  notice  ot  by  him  who 
dafans  title  under  the  record. 

Appeal  from  circuit  court.  Shannon  county ; 
J.  B.  WooDsiDB,  Judge. 

James  Orchard,  for  appellant.  L.  B. 
Woodside,  for  respondent. 

Bba<A,  J.  Action  in  ejectment  for  a  tract 
vt  land  in  Shannon  county.  The  land  was 
entered  by  Cyrus  M.  Brown  in  1858;  and  on 
the  10th  day  of  August,  1859,  Brown,  by  wai- 
lanty  deed,  conveyed  the  land  to  the  plaintiff, 
whose  deed  was  on  the  5th  day  of  March, 
1860,  filed  for  record  in  the  office  of  the  re- 
corder of  said  county;  and  on  the  8th  of 
March,  1860,  the  same  was  recorded  among 
the  land  records  of  said  county  in  Deed  Book 
C,  at  pages  114  and  115.  On  the  31st  of  De- 
cember, 1871,  Deed  Book  C  was  destroyed  by 
llxe.  The  taxes  on  the  land  for  the  years  1871 
to  1878.  inclasive,  were  assessed  to  Brown. 
A  suit  for  delinquent  taxes  for  these  years 
was  instituted  by  the  collector  of  said  county 
against  this  tract  of  land,  to  which  Brown 
was  made  the  party  defendant;  and  on  the 
6th  day  of  November,  1880,  judgment  was 
rendered  for  the  taxes;  and  on  the  5th  day  of 
May,  1881,  the  land  was  sold  under  this  judg- 
ment, the  defendant  Dameron  became  the 
parcbaser,  received  bis  tax-deed  therefor,  and 
pat  the  same  on  record  in  said  county.  The 
court,  before  whom  the  case  was  tried  with- 
out a  jury,  found  for  the  defendant,  and 
plaintiff  appeals.  The  plaintiff  was  the  own- 
er of  the  land  during  the  years  in  which  it 
was  assessed  to  Brown.  He  was  the  owner 
when  the  suit  was  broughtfor  the  delinquent 
taxes  for  those  yetfrs,  when  the  judgment  was 
rendered,  and  the  land  sold  to  the  defendant 
nnder  the  judgment;  in  which  suit  Brown 
was  defendant,  and  to  which  plaintiff  was  not 
a  party.    The  law  under  which  this  tax  suit 


was  brought,  required  that  it  should  be 
brought  against  "the  owner  of  the  property." 
Bev.  St.  1879,  §  6837.  The  doctrine  an- 
nounced in  Vance  v.  Corrigan,  78  Mo.  94,  and 
recognized  in  the  subsequent  cases  cited  in 
Allen  V.  Bay,  96  Mo.  542, 10  S.  W.  Bep.  153, 
that  a  purchaser  under  a  judgment  in  a  back- 
tax  suit,  to  which  the  person  appearing  by  the 
registry  of  deeds  to  be  the  owner  was  made  a 
party  defendant,  in  the  al)sence  of  notice  that 
such  party  was  not  the  true  owner,  would  be 
protected  in  his  purchase  against  the  holder 
of  an  unrecorded  deed  from  such  apparent 
owner,  was,  in  the  sut)sequent  case  of  Payne 
V.  Lott.  90  Mo.  676,  3  S.  W.  Bep.  402,  held 
to  extend  to  the  person  who  appeared  to  be 
the  owner  by  the  plat  book  of  lands,  duly  cer- 
tiBed,  and  on  file  in  the  county  clerk's  office. 
The  defendant  is  a  purchaser  under  a  judg- 
ment in  a  back-tax  suit,  to  which  the  person 
appearing  by  the  plat  book  to  be  the  owner  of 
the  land  was  made  party  defendant;  and  un- 
der the  rule  in  that  case  he  is  to  t>e  protected. 
But  against  whom?  Against  the  holder  of 
an  unrecorded  deed  from  such  apparent  own- 
er. But  the  plaintiff  is  the  holder  of  a  re- 
corded deed  from  such  apparent  owner,  and 
against  him  the  rule  affords  the  defendant  no 
protection.  True,  the  tK>ok  in  which  the 
plaintiff 's  deed  was  recorded  was  destroyed; 
but  that  w.as  not  his  fault,  and  cannot  be 
made  his  misfortune.  It  is  not  non-existent, 
in  contemplation  of  law.  Its  contents  can  be 
proved  by  secondary  evidence,  and  must  be 
taken  notice  of  by  him  wlio  claims  title,  by 
virtue  of  the  record,  against  tlie  true  owner. 
The  judgment  is  reversed.  All  concur,  ex- 
cept Bat,  G.  J.,  abseuL 


STATB  «.  MONTOOMSBT. 
(Supreme  Cottrt  of  MUsourL    Oct.  80, 1889.) 
YoT  majority  opinion  and  statement  of  the 
case,  see  11  S.  W.  Bep.  1012.    For  concur- 
ring opinion  of  Babolat,  J.,  see  ante,  126t 

Shbbwood,  J.,  (eonourring.)  Let  us  see 
about  that.  The  Pennsylvania  statute,  the 
act  of  1794,  referred  to  al)ove,  is  in  this  lan- 
guage: "All  murder  which  shall  t>e  perpe- 
trated by  means  of  poison,  or  by  lying  in 
wait,  or  by  any  other  kind  of  wiUful,  deiil>- 
erate,  and  premeditated  killing,  or  which 
shall  be  committed  in  the  perpetration  or  at- 
tempt to  perpetrate  any  arson,  rape,  robbery, 
or  burglary,  shall  be  deemed  murder  of  the 
first  degree;  and  all  other  kinds  of  murder 
shall  be  deemed  murder  of  the  second  degree; 
and  the  jury  before  whom  any  person  indicted 
for  murder  shall  be  tried,  shall,  if  they  find 
such  person  guUty  thereof,  ascertain  in  their 
verdict  whether  it  be  murder  of  the  first  or 
second  degree."  Our  statute  on  the  subject 
reads  as  follows:  "Upon  the  trial  of  an  in- 
dictment for  murder  in  the  first  degree,  the 
jury  must  inquire,  and  by  their  verdict  ascer- 
tain, under  the  instructions  of  the  court, 
whether  the  defendant  l>e  guilty  of  murder 
of  the  first  or  second  degree,  and  persons  con- 
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victed  of  murder  in  the  first  degree  shall  saf- 
fer  death.  Those  convicted  of  mnrder  In 
the  second  degree  shall  be  punished  by  im- 
prisonment in  the  penitentiary  not  less  than 
ten  years."  Rev.  St.  1879,  §  1234.  From 
our  statute  it  does  plainly  appear  that  It  is 
only  where  the  indictment  charges  murder 
in  the  first  degree  that  a  jury  are  either  au- 
thorized or  required  to  "inqnire,  and  by  their 
verdict  ascertain,  whether  the  defendant  be 
guilty  of  muixler  in  the  first  or  second  de- 
gree. "  If  the  Indictment  be  only  for  murder 
in  the  second  degree,  our  statute  neither  au- 
thorizes nor  requires  that  the  verdict  of  the 
Jury  should  designate  the  homicidal  crime  of 
which  the  defendant  fa  fband  guilty.  The 
case  of  Johnson  v.  Oom.,  24  Pa.  St.  886,  was 
one  where  the  Indictmentdid  not  charge  mur- 
der in  the  first  d^^ee,  by  reason  of  the  fact 
that  sneh  indictment  failed  to  contain  those 
words,  "willful,  deliberate,  and  premeditat- 
ed," etc.,  which,  under  the  statute  already 
quoted,  were  necessary  to  malce  the  crime 
murder  in  the  first  degree.  Besides,  the  ver- 
dict of  the  jury  In  that  case  fonnd  the  defend- 
ant "guilty  in  manner  and  form  as  he  stands 
Indicted ;"  but  Um  verdict  in  the  present«ase, 
as  before  stated,  was,  simply:  "  We,  the  j«- 
ry,  find  tlie  defendant  guilty,"— «  wide  dif- 
ference, I  take  it,  between  the  two  venlicts, 
to  start  out  on;  so  that  the  assertion,  made 
that  those  verdicts  are  "simitar"  is  not,  in 
my  hnmUe  opinion,  well  foanded.  Upon 
the  verdict  thus  returned  in  the  Pennsylva- 
nia case,  the  lower  court  rendered  a  jvdgment 
for  murder  in  the  fint  degree;  but  ttt'm  judg- 
ment WHS  reversed  upon  two  ex|yress  and  dis- 
tinct grounds, — the  oo«  that,  «nder  former 
rulings  in  Fennsyiv.ania,  such  a  verdict, 
"guilty  in  manner  and  form  as  he  stands  in- 
dicted," "made .the  indictmeBt  a  part  of  tlie 
verdld.,*'  and  thus  "ascertained"  the  deirree 
of  the  o£Eense  with  wiuott  tlie  accused  was 
charged ;  as  moch  soas  if  the  jury  "  bad  found 

•  a  special  verdict,  stating  the  facts  precisely 
as  they  are  set  forth  in  the  indictment. "  The 
Other  ground  was  tint  the  indiotmeUt  was 
only  an  indictment  for  manler  in  the  second 
degree,  because  it  lacked  the  requisite  words, 
and  therefore  the  jtidgment  was  erroneous; 
Lewis,  C.  J.,  renatking:  "Brft  the  Indict- 
ment under  consideration  is  totally  destitute 
of  either  of  these  averments.  It  mtn-ely 
charges  that  the  murder  was  committed  *  fe- 
loniously, wiOfnlly,  amd  of  malice  afore- 
thought.' msls  1^  usual  and  proper  de- 
teriptionoftheciin»eatoemmonlaw.  «  *  * 
The  clear  and  positive  provisions  of  the  act 
of  1794  fix  the  inteipretation  bejoad  a  doubt. 
We  have  seen  that  the  indiotment  is  destitute 
of  the  averments  reqnired  by  the  statute  to 
constitute  mnrder  of  the  first  degree.  The 
case  must  therefore,  of  necessity,  fall  into 
the  class  provided  for  by  the  clause  in  the 

■  act  which  declares  tlist  'all  other  kinds  of 
murder  shall  foe  deemed  mnrder  of  tlte  second 
degree.'"  For  these  reasons  the  supreme 
court  of  Pennsylvania,  under  their  former 
rulings,  very  properly  held  that  the  judgment 


should  be  reversed,  etc.,  with  directions  to- 
enter  a  judgment  for  murder  in  the  second 
degree.  But  see,  for  a  brief  moment,  how 
diSerently  stands  the  case  at  bar:  (1)  An 
indictment  for  mnrder  in  the  first  degree; 

Sa  verdict  of,  "We,  the  Jury,  find  the  de- 
dant  guilty."  "Guilty"  of  what?  Conced- 
ing the  correctness  of  the  Pennsylvania  rule, 
the  verdict  of  the  Jury  here  would  have  been 
manifestly  insufficient  to  have  "made  the  in- 
dictment a  part  of  their  verdict;"  but,  if  it 
were,  then  the  judgment  of  conviction  of 
murder  in  the  first  degree  was  right,  and 
should  have  been  affirmed,  and  so  our  opin- 
ion was  wholly  wrong;  and  my  learned  broth- 
er should  not,  therefore,  have  given  that 
opinion  the  distinguislied  sanction  of  even 
BO  much  as  his  partial  approbation  by  con- 
curring in  the  bare  result.  In  order  to  be 
consistent  with  himself,  he  should,  it  seems 
to  me,  have  dissented  in  toto.  In  making 
the  ruling  we  did.  we  simply  followed  our 
former  adjudications;  and  though  they  are  in 
some  respects  in  direct  opposition  to  tliose  of 
Pennsylvania,  they  are  well  supported  by  au- 
thorities elsewhere,  as  will  be  shown  by  tlie 
references  in  tiie  maJM'ity  opinion.  But,  for 
myself,  I  am  content  to  follow  our  own  de- 
cisions; especially  so  when  some  case  cited 
from  a  diaUaca  is  found,  upon  examination, 
to  be  so  different  in  its  facts  and  in  its  rec- 
ord as  to  have  a*,  M[>precisble  iiearing  on  the 
point  under  discussion.  Again,  section  ISSO^ 
does  not  apply  to  capital  crimes.  It  only  ap- 
plies where  the  jury  find  a  verdict  Vhich  aa- 
certatas  the  offense  in  some  appropriate 
fonn,  witbont  assessing  the  punishntent. 
Hsne  the  verdict  is  a  general  one  of  "guilty." 
Witatof, — murder  in  tite first  degree  or  mnr- 
der in  the  second  degree?  Who  can  tell? 
To  say  that  this  court  should  arbitrarily  as- 
aume  ttiat  by  that  verdict  the  jary  meant 
murder  in  tfae  second  degree,  in  the  faoe  of 
the  indlotBeiit  and  of  the  evidence,  is,  to- 
my  mind,  an  assumption  that  goes  too  far. 
In  short,  it  is  aa  inftrlngemeat  of  the  right 
of  trial  by  jary,  mad  a  rank  usurpation  of 
their  province  and  prerogative,  aside  tvon 
tjcdag  a  plain  vk>lation  of  a  very  plain  ( 
nte. 


ilmBAT  •.  St.  Loxna,  0.  ft  W.  Br.  Co. 

(Supreme  Court  of  Jfts«ourl    Nov.  4, 1889.) 

FSLUkW-SBBViUnB. 

One  employed  by  a  cabl»«ar  company  to 

watch  at  a  ourva  In  the  track,  and  signal  trains  to 
■top  or  to  continue  on,  ao  that  they  will  not  meet 
at  me  curve,  la  a  Mlow-Mrvaot  with  the  gripmaa 
ot  a  motor  oar,  so  aa  to  exempt  the  company  from 
liability  for  the  death  ot  the  watchman,  oaoaed  by 
the  negligence  of  the  grlpman. 

Appeal  from  St.  Louis  circuit  court;  AxCM 
M.  Thatbr,  Judge. 

Action  by  Mary  Murray  against  the  St. 
Lonis  Cable  &  Western  Railway  Company  for 
damages  for  the  death  of  an  employe  of  d»- 
fendant.  Judgment  for  defendant,  and  plain- 
tiff appeals. 
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A.  R.  Taylor,  for  appellant.    P.  H.  Kern, 
'fur  respondent. 

Black.  J.  This  Is  a  personal  damage  snit, 
and  the  only  question  is  whether  the  court 
ened  In  sustHining  a  demurrer  to  the  evi- 
-dence  at  the  close  of  the  plaintiff's  case.  The 
defendant  owned  and  operated  a  cable  street 
railroad  in  thn  city  of  St.  Louis;  and  the 
plaintiff's  husband,  James  Murray,  was  in 
the  defendant's  employ  as  a  watchman  at  the 
earner  of  Fourteenth  and  Wash  streets.  I'he 
defendant's  two  tracks  at  that  point  make  a 
abort  carve.  It  was  the  duty  of  Hurray  to 
guard  the  crossing,  and  to  prevent  injuries 
to  persona  crossing  the  tracks,  and  to  signal 
Uie  approaching  cars  to  stop  and  start,  so 
that  tbey  would  not  pass  each  other  upon  the 
curre.  Beyond  this,  he  had  nothing  to  do 
with  the  operation  of  the  oars.  The  evidence 
tends  to  show  that  in  the  night-time,  and 
wbiie  Murray  was  in  the  discbarge  of  his 
■duties  at  the  curve,  lie  signaled  two  of  de- 
fendant's approaching  cars,— the  one  to  stop 
and  the  other  to  move  on  around  the  curve. 
The  car  signaled  to  stop,  through  the  negli- 
gence of  the  gripman  in  charge  of  it,  failed 
to  stop,  and  the  gripman  let  it  go  forward 
until  it  run  over  and  killed  Murray.  Mur- 
ray was  exercising  ordinary  care. 

The  qnly  question  presented  by  this  state- 
ment la  whether  the  negligent  gripman  and 
the  deceased  were  fellow^ervants  within  the 
rule  that  exempta  the  maat<-r  from  liability 
for  injuries  occasioned  by  one  servant  to  a 
fellow-servant.  The  defendant  cites  and  re- 
liea  alone  upon  the  case  of  Moore  v.  Bailroad 
■Co.,  85  Mo.  588.  In  that  case  the  plaintiff 
was  a  car-repairer,  and  was  injured  by  the 
negligence  of  Ids  foreman.  The  principle 
wUcb  that  case  turned  upon  was  this:  that, 
wliere  the  master  has  intrusted  to  a  foreman 
power  to  superintend,  direct,  and  control 
work,  the  foreman,  in  the  exercise  of  such 
powers  intrusted  to  him,  is  a  representative 
of  the  master,  and  for  that  reason  not  a  fel- 
low-servant. There  is  no  evidence  in  this 
«ase  that  the  gripman  occupied  the  position 
«f  a  rice-principal,  and  of  course  the  plaintiff 
here  cannot  recover  on  any  such  ground. 
The  plaintiff  cites  and  relies  alone  upon 
Lewia  v.  Bailroad  Co.,  59  Mo.  495;  HaU  v. 
Bailroad  Co.,  74  Mo.  801;  and  Sullivan  y. 
Railway  Co.,  97  Mo.  114,  10  S.  W.  Bep.  852. 
In  the  Hall  Case,  the  plaintiff,  who  was 
awltchman,  brought  this  suit  to  recover  dam- 
ages for  injuries  received  by  reason  of  a  loose 
iron  rail  left  upon  the  track  by  the  negli- 
gence of  a  section  foreman.  It  was  then 
said:  "The  principal  ground  relied  upon  for 
a  reversal  of  the  judgment  which  the  plain- 
tiff recovered  is  that  a  switchman  and  a  buc- 
tiun  foreman  are  fellow-servants.  Adjudi- 
eations  of  the  courts  uf  other  states  of  the 
Union  sustaining  the  appellant's  position  are 
cited  by  counsel;  and  whatever  our  opinion 
might  be,  if  it  were  a  question  of  the  first  im- 
pression in  this  court,  the  contrary  was  held 
in  Lewis  v.  Bailroad  Co.,  59  Mo.  495;  and 


the  doctrine  of  that  case  has  been  adhered  to . 
by  this  court,  and  we  are  not  inclined  to  de- 
part from  what  must  therefore  be  now  ac- 
cepted as  the  rale  settled  on  that  subject  in 
this  state. "  The  case  of  Condon  v.  Bailroad 
Co..  78  Mo.  567,  which  is  dted  in  the  Sulli- 
van Case,  was  a  suit  by  a  brakeman  to  re- 
cover damages  occasioned  by  reason  of  a  de* 
fective  hand-h(dd  on  the  top  of  a  box-car. . 
The  court  in  that  case  observed:  "The  third 
refused  [instruction]  declares  that  car-in- 
spectors, at  the  intwmediate  stations,  were 
fallow-servants  of  plaintiff,  and  that,  if  the 
proximate  oanse  of  plaintiff's  injury  was  at- 
tribntable  to  any  want  of  care  or  caution  on 
their  part,  defendant  was  not  liable.  Car- 
inspectors  are  not  oo  employes  with  train- 
men. Long  V.  Bailway  Co.,  65  Mo.  225." 
These  observations  must  be  considered  in  the 
Ught  of  the  facts  then  before  the  court,  and 
of  the  caaea  which  are  tttere  cited.  When 
this  is  done,  it  will  be  seen  that  the  Hall  and 
Condon  Gases  turn  upon  the  principle  of  law 
that  it  is  the  du^  of  the  railroad  company  to 
furnish  a  safe  road  and  can.  This  duty  re- 
quires the  company  to  nsa  due  care  in  keep? 
ing  the  road  and  cars  in  repair.  If  this  duty 
ifl  devolved  upon  servants,  their  negligence 
in  respect  thereto  is  the  negligence  of  the 
company.  The  doctrine  sometimes  asserted, 
that  when  the  company  employs  competent 
inspectors  and  repairers  it  is  not  liable  for  in- 
juries resulting  to  employes  through  the  neg- 
ligence of  such  inspectors  and  repairers,  ia 
denied  in  Long  v.  Bailroad  Co.,  supra;  and 
the  doctrine  is  there  asserted  that  ihe  care- 
lessness of  such  persons  in  the  performance 
of  snch  duties  is  not  put  upon  the  footing  of 
that  of  a  fellow-servHnt,  but  such  negligence 
is  that  of  a  representative  of  the  company, — 
the  negligence  of  the  company  itself.  And 
to  the  same  effect  is  Bowen  v.  Bailroad  Co., 
95  Mo.  278,  8  S.  W.  Bep.  230,  and  other  cases. 
There  is  in  the  present  case  no  evidence 
or  claim  that  defendant  failed  to  use  proper 
care  in  respect  of  any  of  the  appliances;  and 
the  cases  cited  by  plaintiff  are  wittiont  appli- 
cation, lest  it  be  the  case  of  Sullivan  v.  Bail* 
way  Co.,  supra.  In  that  case  the  hnsband  of 
the  plaintiff  was  a  track- walker,  and  was  run 
over  and  killed  by  reascto  of  the  negligence  of 
the  engineer  and  fireman  of  a  through  passen- 
ger train.  It  was  held  in  one  branch  of  the 
case  tliat  the*engineerand  fireman  were  not  fel- 
low-servants, because  engaged  in  different  de- 
partments of  the  general  business  of  the  de- 
fendant. But  it  ia  difficult  to  see  how  that 
case  can  help  the  plaintiff  here.  It  was  the 
duty  of  Sullivan  to  walk  back  and  forth  over 
a  section  of  four  miles,  and  to  see  that  his 
section  of  the  road  was  in  repair.  He  had 
nothing  to  do  with  the  operation  of  the  train, 
and  he  and  the  trainmen  were  under  differ- 
ent directing  agents  of  the  company.  Hera 
it  was  the  duty  of  the  deceased  to  keep  watch 
of  the  cars  as  they  approached  the  curve,  and 
to  give  signals  to  the  gripman,  so  that  only 
one  train  should  pass  the  curve  at  a  time. 
The  negligent  gripman  and  the  deceased  were 
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both  employed  In  operating  the  car, — one 
from  the  car,  and  the  other  from  his  station 
on  the  ground.  They  were  engaged  in  the 
same  department  of  work,  and  their  common 
business  was  such  that  one  could  exercise  a 
preventative  care  over  the  other.  They  were 
evidently  servants  employed  in  the  same  com- 
mon employment.  The  writer  of  this  and 
the  opinion  in  the  Sullivan  Case  feels  in  duty 
bound  to  say  that  the  cases  cited  in  that  case, 
when  properly  considered,  do  not  sustain  the 
doctrine  there  announced;  namely,  that  the 
servants  are  not  in  the  same  common  em- 
ployment when  engaged  in  different  depart- 
ments of  the  general  business  of  the  company. 
The  cases  cited  stand  on  the  ground  that  it 
is  the  duty  of  the  master  to  use  due  care  in 
furnishing  the  instrumentalities  with  which 
the  servant  is  to  perform  his  work,  and  tliat 
duty  is  personal  to  the  master.  It  does  not 
follow,  however,  that  the  ruling  in  the  Sul- 
livan Case  is  to  be  disturbed.  The  majority 
of  the  courts,  it  is  believed,  hold  that  serv- 
ants are  in  a  common  employment  when  they 
are  engaged  under  the  same  master  in  the 
same  general  business.  The  rule  of  exemp- 
tion as  declared  in  the  case  of  Farwell  v. 
Mailroad  Corp.,  4  Mete.  49,  and  followed  in 
many  other  cases,  has  been  much  modified  in 
this  state,  in  so  far  as  it  relates  to  servants 
occupying  different  grades,  so  that  the  mas- 
ter is  liable  for  the  negligence  of  those  who 
are  clothed  with  power  to  superintend  and 
direct  subordinates.  Smith  v.  Bailroad  Co., 
92  Mo.  859,  4  S.  W.  Bep.  129.  Many  well- 
considered  cases  go  still  further,  and  restrict 
the  exemption  of  the  master  from  liability  to 
those  cases  where  the  servants  are  engaged  in 
the  same  department  of  the  general  business, 
and  are  in  a  position  to  have  an  influence 
over  each  other's  conduct.  Railroad  Co.  v. 
Moranda,  98  111.  302.  Other  cases  in  that 
court  are  collected  In  1  Shear.  &  B.  Keg.  (4th 
Ed.)  §  288;  Cooper  v.  Mullins,  SO  Oa.  150; 
Bailroad  Co.  v.  Jones,  9  Heisk.  27;  Ball  way 
Co.  V.  O'Brien,  21  Pac.  Rep.  82.  But  under 
either  line  of  authorities  the  plaintiff  in  the 
present  case  cannot  recover,  and  we  say  no 
more  upon  the  subject  at  the  present  time. 
The  judgment  is  therefore  affirmed. 

Bat,  G.  J.,  absent.    The  other  Judges  oon- 
eur. 


State  o.  Leb. 
{Supreme  Court  of  Mistouri.    Nov.  4, 1880.) 

cbimi1i.u.  l4.w— coktikcakob  —  caanoi  ov 
Vbndb. 

1.  Where  defendant  asks  for  continuance  on 
account  of  an  absent  witness,  and  attachment  is- 
sues, which  fails  to  secure  his  attendance  on  the 
day  set  for  trial,  and  attachment  issues  with  a  like 
result  on  the  succeeding  day,  it  is  error  to  refuse  a 
second  appUoation  for  continuance,  though  the 
prosecuting  attorney  admits  that  a  statement  of 
what  defendant  proposed  to  prove  by  the  absent 
witness  might  be  read  to  the  fury. 

3.  The  action  of  the  trial  court  In  ref  asing  a 
defendant,  under  indictmeDt,  a  change  of  venue  on 
account  of  the  prejudice  of  the  community,  will 
not  be  revised  on  appeal,  unless  it  appears  that 


there  haa  been  a  palpaUe  abnae  of  judicial  discre- 
tion. 
Basolay,  J.,  dissenting. 

Appeal  from  circuit  court,  livingston 
county;  J.  M.  Datis,  Judge. 

Jonat  J.  Clark  and  Boott  J.  Miller,  for 
aopellant.  The  Attorney  Oeneral,  for  tiie 
State. 

Brack,  J.  At  the  September  term,  1887, 
of  the  circuit  court  of  Livingston  county,  the 
defendant  was  indicted  for  grand  larceny,  and 
on  the  3d  of  October  flled  an  application  for 
a  change  of  venue  on  the  ground  of  prejudice 
of  the  inhabitants  of  said  county  against  him; 
which  coming  on  to  be  heard,  the  defendant 
introduced  evidence  tending  to  show  the  ex- 
istence of  such  prejudice,  and  the  state  intro- 
duced evidence  tending  to  show  that  such 
prejudice  did  not  exist  so  as  to  prevent  bis 
having  a  fair  trial  in  said  county.  The  court 
refused  to  grant  a  change  of  venue.  There- 
upon the  defendant  made  application  for  a 
continuance  of  the  cause  until  the  next  term 
on  account  of  the  absence  of  Daniel  Gibbons 
and  other  witnesses.  The  court  refused  to 
continue  the  cause  until  the  next  term,  caused 
writs  of  attachment  to  be  issued  for  the  ab- 
sent witnesses,  and  continued  the  case  until 
the  21st  day  of  November,  1887.  On  which 
day,  the  cause  coming  on  to  be  heard,  the 
witness  Gibbons  being  still  absent,  thougli 
in  the  mean  time  he  bad  been  arrested,  and 
brought  into  court,  and  discharged  on  recog«- 
nizance  to  appear  on  the  21st  of  November. 
a  second  attachment  was  issued  against  him. 
returnable  forthwith,  and  the  cause  passed 
until  said  attachment  should  be  returned. 
On  the  next  day  the  attachment  was  returned 
not  served,  and,  the  said  Gibbons  still  being 
absent,  the  defendant  filed  a  second  applica- 
tion for  a  continuance  on  account  of  the  ab- 
sence of  said  Gibbons,  and  of  two  other  wit- 
nesses whom  he  alleged  to  be  material,  se^ 
ting  out  the  facts  which  he  expected  to  prove 
by  them.  On  the  hearing  of  this  application 
the  prosecuting  attorney  announced  that  the 
state  was  ready  for  trial,  and  would  admit 
the  matters  and  things  which  defendant  pro- 
posed to  prove  by  said  Gibbons  as  facts  to  be 
given  in  evidence  on  the  trial.  Thereupon 
the  court  overruled  the  application,  and  re- 
quired the  defendant  to  proceed  to  trial,  and 
on  the  trial  permitted  the  defendant  to  read 
in  evidence  in  his  belialf  a  written  statement 
Otf  facts  substantially  the  same  as  the  facts 
which  the  defendant,  in  his  application  for 
continuance,  stated  he  expected  to  prove  by 
the  absent  witness  Gibbons,  and  that  the 
same  was  admitted  by  the  prosecuting  attor- 
ney as  facts  in  the  cause.  The  jury  found 
the  defendant  guilty,  and  he  appeals. 

1.  The  action  of  the  trial  court  upon  an 
application  for  a  change  of  venue,  in  a  crim- 
inal case,  on  the  ground  of  the  prejudice  of 
the  inhabitants  of  the  county  against  the  de- 
fendant, is  final,  unless  it  appears  that  there 
has  been  a  palpable  abuse  of  judicial  discre- 
tion; and  no  such  abuse  appears  from  theer- 
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idence  npon  tbat  issae  in  this  case.  State  v. 
Hunt.  91  Mo.  ^0, 8  S.  W.  Bep.  858;  State  v. 
Holcomb,  86  Mo.  871;  State  v.  Wilson,  85 
Mo.  134. 

2.  The  court  committed  no  error  in  con- 
tinuing the  cause  on  the  Qrst  application  un- 
til tbe  2l8t  of  November;  but  when  its  pro- 
cess, issued  for  the  purpose  of  securing  the 
presence  of  the  witness  Gibbons  on  tliat  day, 
failed  to  bring  him  into  court  to  testify  on 
behalf  of  the  defendant  on  that  day.  and  its 
writ  of  attachment  then  Issued  failed  to  se- 
cure his  attendance  upon  tbe  following  day,  it 
oonunitted  error  in  refusing  to  grant  him  a 
eontinuance  when  he  presented  his  second 
appUc^on  therefor,  based  in  part  upon  the 
absence  of  such  witness;  the  snflSciency  of 
which  was  conceded  by  the  action  of  tlie 
prosecuting  attorney  in  consenting  that  a 
statement  of  the  facts  which  defendant  pro- 
posed to  prove  by  such  absent  witness  might 
be  read  in  evidence,  and  by  the  court  in  there- 
upon overruling  defendant's  application  for 
a  eontinuance,  and  permitting  such  statement 
to  be  read  to  the  juiy.  State  v.  Dyke,  96  Mo. 
298,  9  8.  W.  Rep.  925;  State  v.  Neiderer.  94 
Ma  79,  6  8.  W.  Rep.  708;  State  v.  Warden, 
91  Mo.  648,  8  S.  W.  Rep.  288;  Stale  v.  Berk- 
ley, 92  Mo.  41,  4  8.  W.  Rep.  24. 

3.  Some  other  points  are  made  against  the 
action  of  the  court  on  the  trial  of  the  cause; 
but  as  the  subjects  of  some  of  them  are  not 
properly  saved  for  review  in  this  court,  and 
ottiers  are  not  likely  to  occur  in  a  future 
trial,  and  as  the  case,  for  the  error  of  the  trial 
ooart  in  refusing  the  defendant  a  continu- 
ance, must  be  remanded  for  a  new  trial,  it 
will  not  be  necessary  to  notice  them.  The 
judgment  of  the  circuit  court  is  reversed,  and 
tbe  cause  remanded  for  new  trial.  All  con- 
cur, except  Rat,  G.  J.;  absent,  and  Bab- 
CLAT,  J.,  dissenting. 


Stsvsnson  et  al.  v.  Edwabds  et  al. 
(Suprsms  Court  of  MtetowH.    Nov.  4, 18S9.) 

MOBMlAaa— BaDUCFTIOX— PUBOHASIB  PSITDBNTB 
LlTB — KSTOFFKI.. 

1.  Fenona  who  have  a  remainder  under  a  deed 
wblch  baa  been  declared  void  as  to  orediton  and 
pnrchaBers,  such  deed  being  vaUd  aa  between  the 
partis*  thereto,  may  bring  suit  to  redeem  the  land 
mm  tbe  lien  of  deeda  of  trust  executed  by  the  llf  e- 
tanaat,  tboDKh  the  land  haa  been  sold  thereunder. 

i.  In  Buob  a  anit,  the  pnrohaaer  under  the  deeda 
of  tmstalioiild  heoredited  with  Ms  expenditures 
for  neeeaaary  repaira.  and  muat  aooount  for  all 
nnta  aotaally  received  by  him. 

8.  A  pnrohaaer  of  land  sold  under  deeds  of 
tnwt,  pending  a  aoit  to  redeem  therefrom,  takes 
tbe  land  snlriect  to  the  result  of  snoh  suit. 

<  A  jndgment  charging  land  with  a  lien,  on 
the  gnmnd  that  a  former  coaveyanoe  of  the  same 
land,  duly  recorded,  was  made  in  frand  of  oredit- 
on and  subsequent  purchasers,  is  final,  and  cannot 
be  4nestioned  m  a  suit  between  the  aame  parties, 
though  it  has  been  partially  overruled  by  a  holding 
titat  a  deed  doly  recorded,  though  made  to  defraud 
otedttora,  is  not  void  aa  to  aubsequent  purchasers; 
nor  can  plalntiffa,  in  a  auit  to  redeem  from  such 
lien,  question  its  validitgr,  where  it  has  been  ad- 
mitted in  their  petition. 


Appeal  from  circuit  court,  Saline  county; 
GKOBaB  L.  Hats,  Special  Jadge. 

Wm.  D.  Bush,  for  appellant.  Boyd  dk  8i- 
bree,  for  respondent. 

Bi,ACK,  J.  This  is  a  suit  in  eqnlty  to  re- 
deem 160  acres  of  land  from  the  lien  of  two 
deeds  of  trust.  Tlie  court  awarded  a  decree 
according  to  the  prayer  of  the  petition,  and 
the  defendants  appealed.  The  plaintiffs  are 
the  children  of  Sally  Y.  Lewis,  and  the  de> 
fendants  are  Edwards,  Tracy,  and  Henry  B. 
Lewis,  who  was  the  husband  of  Sally  Y. 
Lewis.  There  are  some  other  defendants,  but 
it  is  not  necessary  to  make  special  mention  of 
them.  The  land  was  purchased  with  tlie 
money  of  Henry  B.  Lewis,  except  some  $600 
advanced  by  Charles  B.  Lewis.  It  was  con< 
veyed  to  Charles,  who  held  it  for  Henry.  On 
the  27th  October,  1864,  Charles  B.  Lewis  con- 
veyed it  to  Sally  Y.  Lewis  in  trust  for  her 
sole  use  during  her  life,  and,  after  her  death, 
for  the  use  of  her  children  and  her  husband, 
Henry  fi.  Lewis;  the  property  in  no  event  to 
be  liable  for  the  debts  of  her  said  husband. 
The  deed  was  duly  recorded  in  the  year  1865. 
Thereafter,  and  on  the  10th  March,  1871, 
Sally  Y.  Lewis  and  Henry  B.  Lewis  conveyed 
the  land  to  Edwards,  In  trust  to  secure  their 
note  of  the  same  date  for  $700,  payable  to  de- 
fendant Tracy.  In  1878  they  made  a  second 
deed  of  trust  to  Edwards,  to  secure  their  note 
to  Tracy  for  $300.  These  deeds  of  trust  pro- 
fess to  convey  the  fee,  though  Sally  Y.  Lewis 
had  but  a  life-estate.  In  1877,  after  tbe  death 
of  Sally  Y.  Lewis,  these  plaintiffs  brouglit  a 
suit  against  the  present  defendants  to  set 
aside  and  cancel  the  $700  deed  of  trust  on  the 
ground  that  it  was  a  cloud  on  their  title.  To 
tbat  suit  these  defendants  answered  that  the 
land  was  purchased  with  the  money  of  Henry 
B.  Lewis,  and  was  conveyed  to  Sally  Y. 
Lewis  to  defraud  the  creditors  of  said  Henry. 
The  court  fou  nd  the  issues  for  tbe  defendants, 
and  dismissed  tbe  plaintiffs'  petition,  and  that 
judgment  was  affirmed  by  this  court.  Shaw 
V.  Tracy,  83  Mo.  224.  The  $700  deed  of  trust 
having  been  thus  adjudged  to  be  a  lien  on  the 
land,  even  as  against  the  plaintiffs,  they 
brought  this  suit  to  redeem  from  that,  and 
also  from  the  $800  deed  of  trust. 

1 .  The  first  claim  on  the  part  of  tbe  defend- 
ants is  that  as  the  deed  to  Sally  Y.  Lewis  for 
life,  remainder  to  her  children,  has  been  ad- 
judged to  l>e  a  fraudulent  and  void  convey- 
ance, these  plaintifls  have  no  interest  in  the 
property,  and  therefore  no  standing  in  this  ' 
case.  That  deed  was  adjudged  to  be  fraudu- 
lent and  void  as  to  the  creditors  of  and  pur- 
chasers from  Henry  B.  Lewis,  in  the  case  of 
Shaw  V.  Tncy.  But  it  does  not  follow  that 
it  is  a  nullity  for  all  purposes.  A  deed, 
though  fraudulent  as  to  creditors,  is  valid  as 
between  the  parties  thereto.  George  v.  Will- 
iamson, 26  Mo.  190;  Wait.  Fraud.  Con  v.  §  895. 
Such  a  conveyance  is  void  only  as  to  the  cred- 
itors, and  to  them  only  to  the  extent  neces- 
sary to  pay  the  debts.  Satisfy  the  debt,  and 
tbe  conveyance  must  stand.    Nor  do  we  see 
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that  it  can  make  any  difference  that  Tracy  is 
to  be  deemed  a  a  purchaser  also,  for  his  deeds 
of  trust  are  in  effect  but  mortftagea,  and  are 
of  no  validity  upon  the  payment  of  ihe  debts 
tliereby  secured.  The  plaintiffs  have  a  right 
to  prosecute  this  salt. 

2.  It  follows  from  what  has  been  said  that 
Tracy  must  account  for  all  the  rents  received 
by  him,  and  it  is  no  defense  to  such  an  ac- 
■counting  that  he  has  paid  part  of  the  rents 
to  his  co-defendant  Henry  B.  Lewis.  The 
evidence  of  such  payment,  and  of  a  aettle- 
ment  of  the  rents  between  Tracy  and  Henry 
B.  Lewis,  was  therefore  properly  excluded. 

8.  After  this  suit  had  been  commenced, 
the  land  was  sold  under  the  deeds  of  trust, 
and  Tracy,  the  beneficiary,  became  the  pur- 
chaser. Having  purcbiiaed  pending  the  liti- 
gation, he  purchased  subject  to  the  result  of 
the  suit,  and,  so  far  as  this  case  is  concerned, 
is  in  no  better  position  than  he  would  have 
'been  had  there  been  no  sale. 

4.  In  a  supplemental  brief  of  the  appel< 
lants,  some  reliance  is  placed  upon  a  sheriff's 
deed,  dated  in  June,  1879,  purporting  to  con- 
vey the  land  to  Tracy  under  an  execution  is- 
sued upon  a  judgment  rendered  in  1878  in 
favor  of  Tracy,  and  against  Henry  B.  Lewis. 
Nothing  is  claimed  by  reason  of  ttiis  deed  in 
the  answer.  It  is  not  set  up  or  mentioned 
in  any  of  the  pleadings  in  tliis  case,  and  has 
nothing  to  do  with  any  of  the  issues.  It 
will  be  disregarded  here,  as  It  doubtless  was 
by  the  trial  court. 

6.  Tracy  tool:  possession  of  the  land  on  the 
1st  of  March,  1880,  and  leased  it  out  until 
March,  1886.  The  trial  court  charged  him 
with  rents  at  $440  per  annum  on  the  evidence 
ot  two  or  three  witnesses  who  testified  as  to 
the  rental  value  of  the  property.  The  other 
proof  is  conclusive  that  be  only  received  from 
$355  to  S400  per  annum;  the  amount  for 
-each  year  being  given.  A  mortgagee  in  pos- 
session will  not  be  held  acoountiU>le  for  more 
rents  than  he  actually  received,  unless  he 
has  been  guilty  of  fraud  or  negligence. 
There  is  no  evidence  of  either  in  this  case, 
and  the  defendant  Tracy  should  have  been 
charged  only  with  the  rents  which  he  re- 
eeir^.  Turner  v.  Johnson,  95  Mo.  431,  7 
S.  W.  Bep.  570.  The  property  was  out  of 
repair,  and  in  a  dilapidated  condition,  when 
Tracy  tooli  possession;  and  it  is  shown  that 
be  expended  in  repairs  $230.85.  These  re- 
pairs were  necessary  and  proper,  and  be 
should  have  been  credited  with  the  full 
amount. 

6.  This  brings  us  to  some  questions  made 
in  tlie  brief  of  the  respondents,  the  plaintiffs 
below.  The  $700  deed  of  trust  having  been 
adjudged  to  be  a  lien  on  the  reversionary  in- 
terest of  the  plaintiff  in  Shaw  v.  Tracy,  su- 
pra, they  were  obliged  to  file  this  bill  to  re- 
deem. The  judgment  in  that  case  is  made  to 
fiow  from  the  fact  that  the  deed  to  Sally  Y. 
Lewis  was  made  in  fraud  of  tl:e  creditorB  of 
and  subsequent  purchasers  from  Henry  B. 
Lewis.  Since  the  present  case  was  decided 
in  the  circuit  court,  it  has  been  held  that  a 


deed  duly  recorded,  though  yolnntsiy  and 
made  to  defraud  creditors,  is  not  void  as  to 
subsequent  purclfasers.  Bonney  v.  Taylor,  90 
Mo.  71, 1 S.  W.  Rep.  740.  In  view  of  this  state 
of  the  law,  the  plaintiffs  say  they  ought  not  to 
be  required  to  pay  these  deeds  of  trust,  or 
eitlier  of  them.  In  the  first  place,  the  peti- 
tion does  not  question  the  valididy  of  either 
deed  of  trust.  It  is,  in  its  scope  and  frame- 
work, an  admission  that  these  deeds  of  trust 
are  valid  claims  on  the  plaintiffs'  property, 
and  the  prayer  is  to  redeem.  Flaintifl^  can- 
not be  heard  to  question  the  admission  thus 
made  by  their  pleadings,  and  still  standing 
on  the  record.  Again,  the  pftrties  to  that 
suit  and  to  this  one  are  the  same,  and  the 
$700  deed  of  trust  was  the  subject-matter  of 
that  suit,  and  is  a  part  of  the  subject-matter  of 
tills  one.  The  judgment  in  that  case  is  AniU 
and  conclusive,  and  cannot  be  questioned  in 
this  suit.  CaldweU  v.  White.  77  Mo.  472. 
The  question  wliether  the  deed  of  trust  is  a 
charge  on  the  intwest  of  the  plaintiffs  in  the 
land  is  reg  jttdioata,  and  cannot  be  relitigat- 
ed,  even  though  the  Judgment  may  have  been 
for  the  wrong  party.  1  Herm.  IMop.  S  115. 
Nor  oan  it  make  any  difference  that  thai  case 
has  been  in  part  or  whole  overruled  as  ■ 
precedent.  The$300  deed  of  trust,  however, 
was  not  in  question  in  the  former  case.  The 
plaintiffs  did  not  seek  to  have  it  set  aside, 
nor  is  it  mentioned  in  any  of  the  pleadings 
in  that  case.  It  was  not  a  part  of  the  subject- 
matter  of  that  suit,  and,  as  to  it,  the  plain- 
tiffs are  not  estopped  by  the  former  judg- 
ment. Since  the  judgment  in  the  present 
case  must  be  reversed  because  of  the  errors 
in  respect  of  the  accounting  before  men- 
tioned, it  will  be  remanded,  and  the  plain- 
tiffs may  amend  their  petition  in  respect  of 
the  $300  deed  of  trust,  if  advised  so  to  do. 
We  think  the  cause  should  be  remanded  with 
such  leave,  in  view  of  the  ruling  in  Bonney 
v.  Taylor,  supra,  made  after  this  case  bad 
been  decided  in  the  circuit  court. 


Ba.t,C.  J.,  absent, 
cur. 


The  other  Judges  oon- 


OOMMOITWBALTH  «.  NBAT. 

(Court  ef  Appeals  of  Kenbudcy.    Oob  99, 1888.) 

Tatu.  lOB  ULaoMMaknoaf—DsrAwc. 

1.  Crim.  Code  Ky.  i  184,  provides  that  a  mis- 
demeanor may  be  triad  in  the  sbsenoe  of  the  ao- 
ouaed;  MoUon  167  provides  that,  on  the  call  of  an 
indiotment  for  a  miademeanor  for  trial,  he  must 
either  move  to  set  it  aside  or  plead ;  sad  aecUon  171 
provides  that,  if  be  faU  to  do  so,  final  Jadgmeot 
shall  be  entered  aeainat  him,  and,  If  necessary,  a 
jury  impaneled  to  fix  the  pmuBhrnent.  Defendant 
was  incucted  for  bettintr  on  an  election,  the  pun- 
ishment for  which  is  a  fine  of  1100,  (Qen.  St  p. 895;) 
and  at  the  the  trial  neither  pleaded  nor  moved  to  set 
the  indiotment  aside.  JBeld,  that  the  conrtshoold, 
on  motion  of  the  state,  have  entered  flnal  judgment 
affainst  defendant. 

9.  Act  Ky.  AprU  10, 1878, 1 9,  providing  that  if 
a  part  or  all  of  the  penalty  for  a  misdemeanor  pre 
scribed  in  Gton.  St.  o.  90,  be  a  fine,  the  jury,  in  fix- 
ing the  amount,  shall  say  in  its  verdict  whether,  on 
f^ure  to  pay,  defendant  shall  be  put  to  tkard  labor 
in  lieu  of  imprisonment,  does  not  apply  to  a  con- 
viction for  betting  on  an  election,  made  a  miade 
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meanor  I7  Gen.  St  c.  47;  and,  on  default  by  de- 

feodaot,  It  Is  not  necessary  to  uspanel  a  jury  to  &x 
the  punisbment. 

Appeal  from  circuit  court,  Taylor  county. 

"To  be  officially  reported." 

Tbomas  Neat  was  indicted  for  betting  at  an 
election.  From  a  judgment  acquitting  de- 
fendant, tbe  commonwealth  appeals. 

f.  W,  Hardin,  Atty.  G^n.,  and  FitiUy 
Bhuck,  for  the  Commonwealtli. 

Holt,  J.  A  misdemeanor  may  be  triad  in 
the  abeence  of  the  accused.     Crim.   Code, 

§  184.    Any  plea  save  that  of  "guilty"  may 

be  entered  by  his  counsel,  and  his  defense 
conducted  without  his  presence.    Johnson  v. 

Com.,  1  Buy.  244.  It  is  only  upon  an  in- 
dictment for  a  felony  that  an  arraignment 
must  be  had,  or  dispensed  with  by  his  con- 
aent.  Code,  g  165.  Upon  tbe  call  of  an  in- 
dictment for  a  misdemeanor  for  trial,  he  must 
eitlier  move  to  set  it  aside  or  plead  to  it.  Id.- 
§  157.  If  he  fail  to  do  so,  then  section  171 
of  the  Code  provides  that  "  final  judgment 
ihall  be  entered  against  him,  and,  if  neces- 
sary, a  jury  impaneled  to  Qx  the  punisbment. " 
These  statutory  provisions  show  that  if,  upon 
tlie  call  of  an  indictment  for  a  misdemeanor 
for  trial,  the  defendant  neither  moves  to  set 
uide  tbe  indictment  nor  pleads  thereto,  he  be- 
comes liable  to  judgment  by  default.  Such 
a  failure  operates  as  a  confession  of  tbe  facta 
charged;  and  in  such  a  case  final  judgment 
should  he  entered  against  him,  unless  the  pun-' 
iabment  be  not  definitely  fixed  by  statute,  and 
it  therefore  becomes  necessary  to  impanel  a 
jury  merely  to  do  so.  Tbe  provisions  of  tbe 
furmer  Criminal  Code  upon  this  subject  were 
suistantially  similar  to  those  of  the  present 
one;  and  it  was  decided  in  the  case  of  Com. 
r.  CLeelc.  1  Duv.  26,  that  a  judgment  could 
he  rendered  by  default  upon  an  indictment 
for  a  misdemeanor. 

This  indictment  is  for  betting  on  an  elec- 
tion. The  punishment  fixed  by  statute  is  a 
fine  of  ClOO.  Gen.  St.  p.  695.  It  is  a  cer- 
tain sum,  it  is  definitely  fixed;  and  tbe  low- 
er court  should  therefore  have  sustained  the 
motion  of  the  prosecuting  attorney,  and, 
without  the  intervention  of  a  jury,  rendered  a 
judgment  tor  it,  instead  of  sponte  tua  enter- 
ing H  plea  of  "not  guilty"  for  the  defendant, 
resulting  in  bis  acquittal  under  a  peremptory 
instruction,  as  the  state  declined  to  offer  any 
evidence.  Its  motion  to  impanel  a  jury  to 
fix  the  punishment  was  improper.  It  was 
made,  doubtless,  under  the  impression  that 
tbe  act  of  tbe  legislature  of  April  10,  1878, 
and  which  is  sometimes  called  tbe  "Working 
Statute, "  applied  to  such  a  case.  The  second 
Section  of  it  provides:  "  If  a  part  or  all  of  the 
penalty  for  a  misdemeanor  prescribed  in  said 
chapter  [291  of  the  General  Statutes  be  a  fine, 
it  shall  be  lia  the  discretion  of  a  jury  fixing 
tbe  amount  of  the  fine  to  say  in  its  verdict 
whether,  if  the  fine  and  costs  are  not  imme- 
diately paid  or  replevied  by  the  defendant,  he 
shall  be  put  at  hard  labor,  in  lieu  of  imprison- 
meot,  for  non-paymentof  the  tine.  ♦  •  ♦" 
v.l28.w.no.l8— 17 


Oen.  St.  p.  464.  The  language  of  this  stat- 
ute appears  to  confine  its  operation  to  cases 
wheretbe  jury  fixes  the  amount  of  the  fine; 
and  it,  beyond  question,  is  limited  to  penal- 
ties prescribed  by  chapter  29,  tit.  "Crimes 
and  Punishments,"  of  tbe  General  Statutes. 
The  title- of  it  is:  "An  act  to  amend  chapter 
29  of  General  Statutes,  entitled  •  Crimes  and 
Punishments.'"  The  body  of  the  act,  in 
both  the  first  and  second  sections,  also  ex- 
pressly limits  its  application  to  penalties  pre- 
scribed by  that  chapter.  Whether  this  was 
intentional  or  through  mistake  upon  the  part 
of  the  legislature  is  not  our  province  to  in- 
quire. We  must  administer  the  law  as  we 
find  it.  The  penalty  for  betting  on  an  eleo- 
tion  'iB  not  pre8crit)ed  by  chapter  29,  but  by 
chapter  47,  of  the  General  Statutes.  Many 
of  our  statutory  penalties  are  found  elsewhere 
in  our  statutes  than  in  chapter  29.  It  results 
that  the  statute  above  cited  is  not  applicable 
to  this  case;  and  therefore,  if  there  be  any 
question  as  to  its  constitutionality,  it  does 
not  now  ailse.  The  judgment  is  reversed, 
with  directions  for  a  new  trial,  and  further 
proceedings  oonsistent  with  this  opinion. 


GrvKNs'  Adm'b  0.  Kentuokt  Cent.  B.  Co. 

(Court  of  ApimO*  of  Kentudky.    OoL  96, 1889.) 

DaiTH  sr  WaoNorui.  Aoi. 

1.  Q«n.  St.  Ky.  a.  67, 1 1,  gives  to  the  personal 
representatiye  of  one  killed  by  the  neellgenoe  of 
the  proprietor  or  servants  of  a  railroad  company, 
of  whion  deceased  was  not  a  servant,  tbe  right  to 
reoover  damages  in  the  same  manner  that  tbe  p«r^ 
son  himself  might  have  done  for  an  injury  where 
death  did  not  ensue.  Section  8  gives  tbe  widow, 
beir,  or  personal  representative  of  one  killed  by 
tbe  wilifol  neglect  of  another  a  right  of  action  for 
punitive  damages.  Held,  that  toe  personal  rep- 
resentative of  a  child  nine  years  of  age,  wbo  was 
killed  by  a  train  through  tbe  negligence  of  tbe 
railrtiad  employes,  can  recover  under  section  1, 
but  only  compensatory  damages. 

2.  The  degree  of  the  neglect  alleged  deter- 
mines the  seotTon  under  wbicn  the  action  will  be 
deemed  to  have  been  brought;  if  ordinary,  nnder 
section  1,  and  it  willful,  under  seeUon  8. 

8.  The  sum  reoovered  by  tbe  personal  repre- 
sentative under  section  1  becomes  a  part  of  the  as- 
sets of  deceased's  estate. 

Appeal  from  circuit  courts  Harrison  county. 

•' To  be  officially  reported." 

Action  by  Tom  Givens'  administrator 
against  the  Kentucky  Central  Railroad  Com- 
pany, for  the  killing  of  intestate  by  defend- 
ant's cars.  Judgment  for  defendant,  and 
plaintifi!  appeals.  Gen.  St.  Ky.  c.  57,  §  8, 
provides  that  "the  widow,  heir,  or  personal 
representative"  of  one  whose  life  is  lost  by 
the  willful  neglect  of  another  may  sue  and 
recover  punitive  damages. 

Ward  &  Kimhroxigh.  J.  F.  Wright,  and 
M.  U.  atoinford.  for  appellant.  T.  T.  For- 
man,  for  appellee. 

Pbtob,  J.  The  cases  of  Henderson  v.  Rail- 
road Co.,  5  8.  W.  Rep.  875,  and  Jordan's  Adm'r 
V.  Railway  Co.,  11  S.  W.  Rep.  1013,  deter* 
mine  this  controversy.  The  intestate  when 
killed  by  the  cars  was  only  nine  years  of  age. 
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His  death  wm  Instantaneous,  and,  under  the 
statute  or  at  common  law,  no  action  survives 
to  his  personal  representative.    Affirmed. 

ON  KBOONSIDEBATIOM. 

Prtor,  J.  When  this  case  was  consid- 
ered, and  the  Judgment  affirmed,  the  court 
was  of  the  opinion  that  the  two  cases  of  Hen- 
derson v.  Railroad  Co.,  6  S.  W.  Rep.  875, 
and  Jordan's  Adm'r  v.  Railway  C!o.,  11  S. 
W.  Rep.  1U18,  settled  this  case;  but,  after 
reconsidering  the  question,  we  aresatisfled 
tlie  court  erred  in  Ihe  former  opinion.  While 
the  death  of  the  child  was  instantaneous, 
and  at  common  law  no  cause  of  action  sur- 
vived to  ills  personal  representative,  the 
statute  that  applies  alone  to  railroad  corpora- 
tions gives  in  express  terms  a  right  of  action 
to  the  personal  representative  of  the  person 
killed.  That  statute  reads:  "If  the  life  of 
any  person  not  in  the  employment  of  a  rail- 
road company  shall  be  lost  in  this  common- 
wealth by  reason  of  the  negligence  or  care- 
lessness of  the  proprietor  or  proprietors  of 
any  railroad,  or  by  the  unfitness  or  negli- 
gence or  carelessness  of  their  servants  or 
agents,  the  personal  representative  of  the 
person  whose  life  is  so  lost  may  institute  suit 
and  recover  damages  in  the  same  manner 
that  the  person  himself  might  have  done  for 
any  injury  where  death  did  not  ensue. "  Sec- 
tion 1.  c.  57.  Oen.  St.  The  case  of  Canal 
Co.  V.  Murphy,  in  9  Bush,  522,  and  similar 
cases,  were  where  the  intestate  was  killed 
by  some  other  agency  than  that  of  a  railroad 
train;  and,  there  being  no  statute  by  which  a 
right  of  action  was  given  the  administrator, 
the  common-law  rule  prevailed,  and,  the  death 
being  instantaneous,  there  was  no  cause  of 
action. 

In  this  case  a  child  nine  years  of  age  was 
run  over  and  killed  by  a  train  of  cars  betoiig- 
ing  to  the  appellee,  his  death  resulting,  as  Is 
alleged,  by  the  negligence  of  the  employes  of 
the  defendant  in  charge  of  the  train.  At 
common  law  there  was  no  cause  of  action 
tiiat  survived  to  the  personal  represent:itive 
upon  such  a  state  of  fact;  and  the_law-mak- 
ing  power,  in  order  to  provide  a  remedy 
against  railroad  companies,  where  negligence 
on  the  part  of  its  employes  has  caus^  the 
death,  has  said  that  the  representative  of  the 
intestate  may  recover  damages  in  the  same 
manner  that  the  person  himself  might  have 
done  for  any  injury  where  death  did  not  en- 
sue. For  a  peisonal  injury  the  intestate,  if 
living,  could  maintain  his  action,  and  recov- 
er damages  for  the  negligence  of  the  em- 
ployes of  the  company;  and,  as  death  has  en- 
sued, the  statute  provides  that,  for  tlie  injury 
resulting  in  the  loss  of  life,  the  personal  rep- 
resentative may  sue.  As  there  are  two  sec- 
tions of  this  statute, — the  one  permitting  the 
personal  representative  to  sue,  and  the  other 
giving  to  the  widow  and  children  the  right 
to  recover  punitive  damages,  and  to  appro- 
priate the  amount  of  recovery  to  their  own 
use,  which  right  is  given  in  the  third  section, 
— the  personal  representative  who  sues  under 


the  first  section  must  be  confined  in  his  re- 
covery to  compensatory  damages.  Railroad 
Co.  v.  Case's  Adm'r,  9  Bush,  728.  It  was 
evidently  i  ntended  to  restrict  the  recovery  un- 
der the  first  section  to  compensation,  and  not 
damage  by  way  of  punishment  for  the  wrong- 
ful act. 

It  is  true  this  court  has  held  that  a  recov- 
ery  under  the  third  section  of  the  act  may  be 
had,  although  a  less  degree  of  neglect  is  es- 
tablished than  willful  neglect;  and,  as  the 
widow,  child,  or  personal  representative  may 
sue  under  tliat  section,  a  recovery  in  the 
name  of  either  would  bar  a  right  of  action 
under  the  first  section.  The  degree  of  neg- 
lect alleged  determines  the  question  as  to  the 
section  under  which  the  plaintiff  is  seekint; 
to  recover,  and  if  ordinary  neglect,  or  the 
averment  that  the  intestate's  death  was 
caused  by  the  negligence  only  of  the  em- 
ployes of  the  company,  the  action  will  be  re- 
garded as  under  the  first  section,  and  the  re- 
covery limited  to  compensation,  and  neither 
the  widow  nor  the  child  can  maintain  such 
an  action,  but  it  must  be  instituted  in  the 
name  of  the  personal  representative.  The 
cases  of  Railroad  Co.  v.  Case's  Adm'r,  9 
Bush,  728,  and  Railroad  Co.  v.  Gastineau's 
Adm'r,  83  Ky.  119,  decide  this  question;  and 
it  is  apparent,  whatever  may  ba  said  as  to 
the  manner  in  which  the  recovery,  when  had 
and  received,  is  to  be  distributed  by  the  ad- 
ministrator, that  the  legislature  intended  to 
confine  the  right  of  action  under  the  first  sec- 
tidn  to  the  personal  representative;  and,  as 
there  is  no  direction  as  to  the  disposition  of 
the  fund  recovered  under  that  section,  the 
personal  representative  would  hold  it  like 
other  assets  left  by  the  intestate. 

Judgment  reversed  and  remanded,  with  di- 
rections to  overrule  the  demurrer,  and  for 
proceedings  consistent  with  this  opinion. 


Harrison  Oountt  p.  Berht  ft  Fairtiew 

Baftist  Chttroh  TiniMFiKB  Co.  et  a2. 
(Court  0/  Apveali  of  Kentuokv.    Oct.  16,'1888.) 

TCBKFIKES — ^PlEADINO. 

Where  plaintiff,  a  county,  has  taken  stodc 
in  a  turnpike  company,  requiring,  as  a  condition  of 
its  subacription,  a  bond,  with  sureties,  that  on 
oompletion  of  the  road  the  company  should  be  free 
from  debt,  a  petition  seeking  to  recover  from  the 
oompany  ana  the  sureties  on  its  bond  plaintiff's 
proportionate  share  of  the  earnings  of  the  road, 
without  regard  to  the  oompany's  indebtedness  to  a 
surety,  who  was  also  an  officer  of  the  company,  is 
not  demurrable  for  failure  to  make  a  full  and  spe- 
cifio  statement  of  the  cost  of  the  road,  the  amount 
of  stock  subscribed,  and  the  earnings;  it  being  al- 
leged that  all  these  facts  were  in  the  knowledge  of 
defondaats,  and  were  not  known  to  plaintiff,  as  the 
officers  of  tue  company  bad  failed  to  perform  their 
duty  in  making  an  official  report. 

Appeal  from  chancery  court,  Harrison 
county. 

"Not  to  be  officially  reported." 

W.  T.  Lafferty  and  M.  C.  aioitiford,  for 
appellant. 

Lewis,  C.  J.  Appellee  the  Berry  ft  Fair- 
view  Baptist  Church  Turnpike  Company,  or- 
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ganized  to  construct  a  turnpike  road  in  Hani- 
son  county,  four  and  five-eigbtbs  miles  in 
length,  tiled  in  tlie  Harrison  county  court  a 
atatement  of  the  lengtli  and  character  of  the 
load  to  be  constructed,  together  with  the  phin, 
ipecifications,  and  profile  thereof,  and  made 
application  to  the  court  for  a  subscription  of 
atock  in  behalf  of  the  county  to  the  capital 
ttock  of  the  company  at  the  rate  of  $1,200  per 
mile.  The  subsoription  was  made  upon  the 
condition,  stated  in  the  order  of  court,  that  tlie 
coinpHny  would  execute  a  bond  to  Harrison 
county  containing  covenants  that  said  road 
would  be  completed  according  to  the  written 
statement  Bled,  the  right  of  way  obtained,  and 
necessary  toll-houses,  etc.,  built  and  paid  for 
by  the  aid  of  said  subncription,  so  as  to  leave 
the  company  out  of  debt  when  the  road  was 
completed.'  Subsequently,  upon  completion 
of  two  miles  of  the  road,  in  order  to  obtain 
the  amount  of  subscription  due  from  the 
county  therefor,  and  for  the  residue  of  the 
road,  the  company  as  principal,  and  the  other 
appellees,  including  McNees,  as  sureties,  ex- 
ecuted a  bond  in  pursuance  of  the  order  ol° 
court  making  the  subscription,  and  contain- 
ing the  stipulations  provided  for  in  that  or- 
der; and  thereupon  the  county  court  directed 
bthe,  and  there  was,  paid,  on  the  aubscrip- 
tiun,  the  sum  of  S5,100,  which  was  SS82.72 
1's.s  than  the  whole  amount  due  for  the  en- 
tire length  of  road,  which,  wlien  completed, 
was  4  miles  3,004  feet.  But  the  company, 
upon  completion  of  the  road,  was  indebted  to 
McXees  about  the  sum  of  $1,000  in  excess  of 
the  whole  amount  of  the  county  subscription ; 
and  for  the  amount  of  such  indebtedness  Mc- 
Kees  bad,  wlien  this  action  was  commenced, 
tecovered  judgment  against  the  company,  and 
obtained  an  order  of  the  Harrison  circuit 
court  appointing  a  receiver  of  said  road,  who 
bad  been  collecting  the  earnings  of  the  road, 
and  paying  the  same  over  to  McNees  in  sat- 
isfaction of  his  debt. 

The  object  of  the  Harrison  ootinty  court  in 
making  tlie  conditional  order  of  subscription 
mentioned  was  to  require  that  the  balance  of 
money  necessary  to  complete  the  road  should 
be  subscribed  and  paid  by  other  stockholders 
having  an  interest  in,  and  deriving  benefit 
from,  it,  so  as  to  assure  to  the  county  its  fair 
proportion  of  the  earn  i  ngs  of  the  road.  And 
as  It  was  competent'and  legal  for  the  county 
to  prescribe  the  conditions  mentioned,  and  re- 
quire a  bond  from  the  company  covenanting 
lor  a  compliance  therewith,  unquestionably 
the  bond,  a  copy  of  which  is  filed  with  the 
petition,  is  binding  on  both  the  company  and 
the  other  appellees,  who  are  the  sureties,  and 
ail,  at  the  time  of  its  execution,  officers  of  the 
company,  and  interested  in  completing  the 
road.  And  as  McKees  was  a  party  to  that 
contract  with  the  county  court,  and  at  the 
time  an  o£Boer  of  the  company,  it  seems  he 
has  no  right  to  any  part  of  the  county's  share 
of  the  dividends  or  earnings  of  the  road  to 
pay  a  debt  alleged  to  be  due  to  liim  by  the 
company;  for  as  surety  on  tlie  bond,  as  well 
aa  officer  of  the  company  when  the  subscrip- 


tion of  stock  was  made,  he  accepted  the  con- 
dition upon  which  that  subscription  Wiis 
made,  and  covenanted  against  the  creation  of 
precisely  the  character  of  indebtedness  he  is 
now  claiming  exists  in  his  favor  against  the 
company. 

Aa  the  foregoing  facts  are  substantially  set 
out  in  the  original  petition,  the  lower  court 
pi'operly  overruled  the  demurrer,  but  uunec- 
essarily  required  the  plaintiffs  to  amend,  and 
make  the  petition  more  definite;  for  whilij 
the  plaintiffs  have  no  right  to  recover  tiie 
whole  amount  of  the  county  subscription  paid 
in  damages,  which  was  prayed  for  in  the  al- 
ternative, they  do  have  a  prima  facie  right, 
as  against  the  company  and  parties  to  the 
written  contract,  to  the  county's  propor- 
tionate share  of  the  earnings  of  the  road, 
without  any  abatement  or  discount  by  reason 
of  idleged  indebtedness  of  the  company  to  Mc- 
Nees, one  of  such  parties.  And  as  the  action 
was  commenced,  and  was,  when  the  de- 
murrer was  filed,  on  the  equity  docket,  it  was 
in  the  power  and  duty  of  the  chancellor  to  re- 
quire an  answer  from  the  defendants,  and  to 
ascertain  by  reference  to  a  commissioner,  in 
case  they  failed  to  disclose,  the  whole  cost  of 
the  road,  the  amount  of  stock  subscribed  and 
paid,  the  earnings  of  the  road,  and  such  other 
facts  as  might  be  necessary  to  determine  the 
rigtits  and  interests  of  all  the  parties.  And  as 
it  was  alleged  in  one  of  the  amended  petitions 
that  all  these  facts  were  in  the  knowledge  of 
the  defendants,  and  no  official  report  or  state- 
ment in  regard  to  them  had  ever  been  made 
to  the  county  court,  as  it  was  the  duty  of  the 
ofllcers  of  the  company  to  do,  it  seems  to  us 
it  was  error  in  the  lower  court  to  sustain  de- 
murrers to  any  of  the  amended  petitions  be- 
cause they  did  not  contain  full  and  specifio 
statement  of  facts  in  the  knowledge  of  the  de- 
fendants, and  not  in  that  of  the  plaintiffs. 
Why  the  county  has  not  paid  the  balance  due 
of  its  subscription  of  stock  does  not  appear; 
and  consequently  it  maybe,  though  not  so  de- 
cided, such  balance  will  have  to  be  deducted 
from  the  aggregate  of  dividends  or  earnings 
of  tlie  road  the  county  lias  been  entitled  to 
since  it  was  completed.  Nor  does  it  appear 
that  there  is  any  other  cre<litor  of  the  road 
except  McNees,  who  is  a  party  to  the  contract, 
and  therefore  not  entitled  to  any  part  of  the 
share  of  dividends  the  county  is  entitled  to 
by  the  terms  of  subscription  and  the  bond 
mentioned.  The  judgment  of  the  lower  court 
sustaining  demurrers  to  the  amended  peti- 
tions is  therefore  reversed,  and  cause  re- 
manded, with  directions  to  overrule  the  de- 
murrers, and  tor  further  proceedings  con- 
sistent with  this  opinion. 


Gaboan  et  al.  v.  Louisyillk,  N.  A.  ft  0. 

Ry.  Co. 
(Court  of  Appeals  of  Kenttusky.    Oot  17, 188B.) 

HmnOIPAI,  COBPORA.TION9 — RiOBT  TO  ClABB 

Stkbbts. 
The  charter  of  the  city  of  Louisville  pro- 
vides for  the  closing  up  of  any  of  its  streets  dividing 
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•07  of  th»  Mnaree  or  lots  thereof,  by  an  action  by 
the  city  against  all  the  owners  of  ground  on  the 
square  or  lot,  and  aathorizes  the  court  to  decree 
the  dosing  if  all  suoh  shall  consent,  or  if  satisfied 
that  it  will  be  beneficial  to  the  city,  and  not  injuri- 
ons  to  any  of  anch  land-owners  not  consenting.  In 
an  action  to  close  up  the  eastern  end  of  a  street,  in 
a  square  on  which  appellants  owned  land  and  lived, 
west  of  the  point  to  which  it  was  proposed  to  close 
the  street,  it  appeared  that  in  order  to  go  east, 
where  the  center  of  trade  lay,  they  would  first 
have  to  go  west  to  the  next  street,  then  north  or 
south  to  another  street,  thence  east.  SelA,  that 
the  court  had  no  authority  to  close  the  street  with- 
out the  owner's  consent,  as  it  would  be  depriving 
them  of  their  property  without  due  process  of  law. 

Appeal  from  Louisville  chancery  court. 

"Not  to  be  officially  reported." 

Dodd  di  Dodd,  J.  P.  Gregory,  Gary  &  Spin- 
dle, and  O.  8.  ffruffs,  for  appellants.  H.  8. 
Barker  and  B.  F.  Trabtie,  for  appellee. 

Pbtob,  J.  The  charter  of  the  city  of 
Louis viUe  provides  "that  said  city  may  at 
any  time  institute  suit  in  the  Louisville  chan- 
cery court  for  the  purpose  of  closing  up  any 
of  its  streets  or  alleys  dividing  any  of  the 
squares  or  lots  thereof,  and  to  such  suit  all 
the  owners  of  ground  on  the  square  or  lot 
shall  be  made  defendants;  and  if  all  such  de- 
fendants are  competent  to  act  for  themselves, 
and  shall  consent  to  the  closing  up  prayed 
for,  then  the  court  shall  render  the  decree  ac- 
cordingly; but  witliout  such  consent  said 
court  shall  hear  the  proof  made  by  the  par- 
ties, and  if  satisfied  that  the  closing  up  would 
be  t)eneQcial  to  said  city,  and  not  injurious  to 
any  party  not  conseuting,  shall  render  a  de- 
cree closing  up  such  street  or  alley."  An  or- 
dinance of  the  city  of  Louisville,  approved  un 
the  5tb  of  November,  1886,  reads:  "Be  it 
ordained  by  the  general  council  of  the  city  of 
Louisville  that  the  city  attorney  be,  and  he 
is  hereby,  authorized  and  directed  to  enter 
the  appearance  of  the  city  of  Louisville  to 
any  proceeding  that  may  be  instituted  in 
court  to  procure  Columbia  street  to  be  closed 
from  the  west  side  of  Fourteenth  street  to 
the  west  side  of  the  grounds  of  the  Louis- 
ville, New  Albany  &  Chicago  Baiiway  Cora* 
pany,  and  to  consent  on  behalf  of  said  city  in 
said  proceeding  to  said  portion  of  said  street 
being  closed."  In  a  few  days  after  the  pass- 
age of  this  ordinance  the  city  of  Louisville 
instituted  the  present  action,  alleging  that 
the  closing  up  of  said  street,  as  indicated  in 
the  ordinance,  would  prove  benehcial  to  the 
city,  and  would  work  no  injury  to  the  prop- 
erty holders  thereon,  reciting  the  ordinance 
by  which  the  consent  of  the  city  is  given,  and 
aslung  the  chancellor  to  inquire  into  the  facts 
alleged,  and.  if  true,  that  the  street  be  closed, 
etc.  The  Louisville,  New  Albany  &  Chicago 
Biiilway  Company  filed  its  answer  and  cross- 
petition  against  the  present  appellants,  in 
which  it  unites  with  the  city  of  Louisville  in 
asking  that  Columbia  street  be  closed,  for-  the 
reason  it  would  prove  beneficial  to  the  corpo- 
ration, and  result  in  no  injury  to  the  prop- 
erty holders. 

this  is  in  fact  a  controveisy  between  the 
corporation  and  the  appellants,  whose  prop- 


erty borders  on  Columbia  street;  the  attor- 
ney for  the  city  consenting,  because  be  had 
been  so  directed  by  an  ordinance  of  the  city 
council.  The  real  estate  owned  by  these  ap- 
pellants, and  upon  which  they  live,  lies  be- 
tween 14th  and  15th  streets,  and  Columbia 
street  is  between  Itowan  and  Duncan  streets. 
There  is  much  conflict  in  the  testimony  as  to 
the  injury  sustained  by  these  lot-owners  in 
the  event  Columbia  street  should  be  closed 
at  the  point  and  in  the  manner  directed  by 
the  ordinance.  It  is  maintained  by  the  rail- 
road company  or  by  the  city  that  the  mode  of 
ingress  and  egress  to  and  from  this  property 
is  in  110  wise  disturbed;  and  that  such  is  the 
condition  of  Columbia  street,  where  the  ob- 
struction complained  of  is  said  to  exist,  that 
travel  in  vehicles  would  be  dangc-rous  by 
reason  of  railroad  tracks  and  the  moving  of 
cars,  that  have  already,  in  effect,  for  the  pur- 
poses of  travel,  closed  this  street  Still  it  ap- 
pears that  those  living  on  Columbia  street, 
and  who  wish  to  go  east  to  the  main  or  busi- 
ness part  of  the  city,  must  first  go  west  on 
Columbia  to  15th  street,  and  then  north  or 
south  to  some  other  street,  and  thence  east  to 
the  center  of  trade.  The  legislature,  in  giv- 
ing this  power  to  the  city  council,  has  been 
careful  to  guard  the  interest  of  those  owning 
property  on  a  street,  and  before  it  can  be 
closed  it  must  appear  that  it  will  be  of  benefit 
to  the  city,  and  not  injurious  to  the  owner  of 
the  property  bordering  on  the  street.  While 
many  of  the  witnesses  say  that  the  appellants 
ought  not  to  complain  because  they  are  not 
injured,  the  fact  exists  that  the  Ingress  and 
egiess  to  and  from  their  houses  to  14th  street 
is  closed,  if  this  ordinance  of  the  city  is  en- 
forced; and  as  a  result,  when  they  wish  to 
travel  east  on  foot  or  in  a  vehicle,  they  must 
go  west,  leaving  14th  street  behind,  and  travel 
to  15th  street.  That  this  works  an  incon- 
venience and  injury  to  the  lot-owners,  who 
had  in  the  first  place  but  two  modes  of  in- 
gress or  egress,  is  too  plain  a  proposition  to 
be  controverted ;  and,  besides,  the  fact  of  the 
injury  is  established  upon  testimony,  not  in 
effect  disputed,  as  to  the  great  inconvenience 
that  must  necessarily  result  to  the  owners  of 
lots  bordering  on  this  street,  and  lying  iie- 
tween  14th  and  15th  streets. 

The  case  of  Bailey  v.  Culver,  found  in  12 
Mo.  App.  175,  is  the  strongest  case  referred 
to  by  counsel  for  the  appellee  in  support  of 
the  right  of  the  city  to  close  this  street, 
either  for  its  own  use,  or  for  the  benefit  of  the 
Louisville,  New  Albany  &  Chicago  Kailway 
Company.  In  that  case  a  defiected  alley  was 
substituted  for  a  straight  cue;  and  the  court, 
in  sut)stance,  said  that  this  change  was  as 
harmless  to  the  absolute  rights  of  the  parties 
complaining  as  if  the  obstruction  was  on  a 
street  in  any  other  part  of  the  city.  The 
rule  laid  down  in  that  case  aooords  to  the 
owner  of  a  lot  abutting  on  a  public  street 
a  vested  right  to  the  easement,  only  in  so  far 
as  his  boundary  line  extends;  and  this  right, 
says  the  court,  "is  as  fully  protected  against 
invasion  by  legislative  or  municipal  ugenciea 
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as  the  right  to  his  home  or  his  form.  But, 
beyond  the  limits  of  contiguity  with  his  lot, 
his  rights  in  the  etisement  are  only  those  of  a 
member  of  the  public  at  large.  If  be  could 
daim  more  than  these  at  a  longitudinal  dis- 
tance of  fifty  feet  from  his  lot,  he  could  claim 
the  same  at  a  distance  of  a  mile,  or  of  ten 
miles."  The  court  in  the  case  cited  was 
using  this  argument,  in  reference  to  the 
facts  of  the  piirticular  case,  upon  the  idea, 
as  said  in  the  opinion,  that  "other  egress  be- 
ing still  provided  for  them,"  etc.  If  tlie 
owner  is  conQned  in  his  right  to  the  enjoy, 
ment  of  the  easement,  iu  so  far  as  this  lot 
borders  on  the  street,  it  then  follows  that  the 
owners  of  these  lots  located  on  Columbia 
street  between  14th  and  15th  streets  may  be 
denied  all  access  to  their  lots  by  closing  the 
approach  from  each  end  of  the  street,  and  the 
only  remedy  is  a  resort  to  an  indictment, 
upon  the  idea  that  it  constitutes  a  public 
wrong,  and  not  a  private  injury.  Nor  does 
it  follow,  because  this  vested  right  to  the 
easement  exists  to  enable  him  to  approach 
the  streets  running  north  and  south  in  front 
of  the  square  iu  which  the  property  is  located, 
that  he  c<tn  assert  the  same  right  in  regard 
to  idl  the  other  streets  in  the  city.  The 
owner  has  purchased  his  property  located  on 
a  street  where  his  approach  and  egress  is  un- 
intercepted  from  the  street  adjoining.  He 
has  an  outlet  east  and  west,  and  no  other; 
and  to  cloee  eitlier  or  both  is  a  private  injury 
for  which  he  should  have  redress,  unless  an- 
other way  is  created  that  affords  him  a  like 
convenience;  and  the  mere  fact  that  it  may 
be  a  few  feet  longer,  or  crooked  instead  of 
straight,  is  not  such  an  invasion  of  his  rights 
as  wuuld  require  the  chancellor  to  interfere. 
Or  give  to  him  an  action  at  law  for  damages. 
In  ttie  case  of  Smith  v.  City  of  Boston,  re- 
ported in  7  Cush.  255,  the  owner  of  lots  had 
sued  the  city  for  damages  caused  by  the  dis- 
continuance of  a  part  of  Market  street.  On 
the  trial  the  court  told  the  jury  that  the 
planus  was  not  entitled  to  damages,  beotuse 
neither  of  his  lots  abutted  on  that  part  of 
Market  street  discontinued.  The  case  went 
to  the  supreme  court  of  the  state,  and  it  was 
held  (Chief  Justice  Shaav  delivering  the 
opinion)  that  the  direction  given  by  the  trial 
judge  was  proper,  and  that  the  inconven- 
ience, if  any,  sustained  by  the  appellant 
was  not  such  an  injury  as  entitled  him  to 
damages  within  the  true  intent  of  the  law. 
In  that  case  the  court  said:  "There  is  obvi- 
ously a  difficulty  in  laying  down  a  general 
rule  applicable  to  all  cases,  but,  as  the  peti- 
tioner had  free  access  to  all  his  lots  by  public 
streets,  he  was  not  entitled  to  recover,  al- 
though by  the  cliange  he  was  obliged  to  go 
somewhat  further  than  he  otherwise  would;" 
and  the  rule  was  there  laid  down,  followed  by 
the  Missouri  case,  that  the  damage  was  lim- 
ited to  some  estate  bounded  on  that  part  of  the 
highway  discontinued. 

It  must  be  conceded  that  the  two  cases 
cited  su:3tain  the  judgment  below,  as  well  as 
the  Ttows  of  counsel  appearing  in  this  court 


for  the  city;  t>ut,  after  giving  to  each  ease 
the  most  careful  consideration,  we  are  una- 
ble to  see  why  such  an  injury  is  not  direct 
and  speciflc  in  its  character,  and  easily 
distinguished  from  remote  and  contingent 
rights  that,  when  disturlied,  affect  the  entire 
public.  We  are  aware  that  the  injury  re- 
sulting from  a  public  nuisance  may  be 
greater  in  degree  to  one  citizen  than  another, 
and  still  the  one  who  is  the  greatest  sufferer 
must  look  to  a  public  prosecution  to  suppress 
it;  but  where  the  damage  is  direct  and  im- 
mediate, such  as  depriving  the  ownp  of 
property  bordering  on  a  street  or  alley  of  the 
rigiit  of  ingi-ess  and  egress  by  stopping  up 
one  end  of  the  street  or  alley,  and  providing 
no  other  means  of  egress  to  other  streets,  the 
party  injured  is  entitled  to  his  action  for 
damages;  or  the  corporation,  whether  munic- 
ipal or  private,  seeking  to  appropriate  the 
street  to  its  own  use,  must  resort  to  the  writ 
of  ad  guod  damnum,  and  under  It  compen- 
sate the  owner  for  the  injury  sustained. 
This  cOurt,  since  the  opinion  in  the  ease  of 
Railroad  Co.  v.  Applegate,  8  Dana,  289,  was 
delivered,  has  universally  held  that  this  right 
of  property  in  the  streets,  is  as  inviolable  as 
the  property  in  the  lots  themselves;  and  the 
case  of  Transylvania  University  v.  City  of 
Lexington,  S  B.  Mon.  27,  settles  the  rights  of 
the  parties  in  this  case.  In  discussing  the 
constitutional  question  presented  in  that  case. 
Chief  Justice  Robebtson,  speaking  for  the 
court,  said:  "As  a  private  right,  it  must, 
like  that  otTidnage,  be  limited  by  its  own 
nature  and  end ;  that  is,  chiefly  by  the  necea- 
sity  of  convenient  aocess  to,  and  outlet  from, 
the  ground  of  each  proprietor."  This  right, 
therefore,  is  not  to  t)e  determined  by  the 
mere  fact  as  to  whether  tiie  property  affected 
by  the  obstruction  bordei-s  immediately  on 
that  part  of  the  street  obstructed;  but,  has 
the  owner  been  deprived  of  convenient  ac- 
cess to,  and  outlet  from,  his  ground?  and  "be- 
yond such  general  limit,  as  to  each  proprie- 
tor of  ground  in  the  city,  the  streets  are 
altogether  public  highways,  and  subject  like 
other  public  roads  to  alteration,"  etc.  It 
was  expressly  held  In  the  Transylvania  Case 
that  this  vested  right  In  the  street  was  not 
co-extensive  with  all  the  streets  and  alleys 
of  the  city,  but  that  the  "owner  of  ground 
on  any  street  in  Lexington  has  a  right,  as 
inviolable  as  it  is  indisputable,  to  the  com- 
mon and  unobstructed  use  of  the  contiguous 
highway,  so  far  as  it  may  be  necessary  for 
affording  him  certain  incidental  easements 
and  services,  and  a  convenient  outlet  to  other 
streets;  and  of  this  riglit  the  legislature' can- 
not deprive  him  without  his  consent,  or  a  just 
compensation  in  money."  If  in  the  nature 
of  a  private  right, — and  such  is  the  doctrine 
recognized  by  this  court, — then  any  obstruc- 
tion that  deprives  the  property  holder,  in 
a  case  like  this,  of  the  legitimate  use  of  the 
street  without  his  consent,  or  by  due  pro- 
cess of  law,  is  in  violation  of  his  right  of 
property. 
We  are  not  to  l>e  understood  aa  holding 
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that  such  Is  the  nature  of  the  right  vested 
in  the  property  holder  as  to  prevent  any 
change  or  alteration  of  a  street  under  proper 
legislative  authority,  where  there  is  still  left 
convenient  and  reasonable  access  to,  and  out- 
let from,  the  ground  of  the  owner;  for  at  last 
this  is  the  right  he  acquires  in  the  streets  or 
alleys  upon  which  his  property  is  located. 
Nor  is  it  a  question  as  to  the  increased  or 
diminished  value  of  his  property  by  reason 
of  an  improvement  that  causes  the  obstruc- 
tion. EUs  property  might  be  increased  in 
value  by  obstructing  or  closing  the  entire 
street,  and  still,  if  the  right  of  ingress  or 
egress  is  taken  from  him,  wholly  or  partially, 
so  as  to  work  an  injury,  it  is  taking  private 
property  without  first  making  just  compen- 
sation. This  right  the  citizen  is  entitled  to, 
whether  he  travels  on  foot,  horseback,  or  in 
his  carriage.  It  is  as  sacred  to  the  one  as 
the  other;  and  the  fact  that  teams  are  not 
used  on  the  street  ia  no  response  to  the  oom< 
plaint  made.  In  the  case  of  Fulton  v.  Trans- 
fer Co.,  85  Ky.  640,  4  8.  W.  Rep.  332,  it  was 
held  that  "the  construction  of  a  railroad 
along  a  street  is  not  per  ae  an  encroachment 
upon  the  Individual  right  of  the  abutting  lot- 
owner,  •  ♦  •  but,  when  deprived  of  the 
reasonable  use  of  the  street,  be  may  appeal 
to  the  courts  for  relief."  It  was  there  held 
that  the  construction  of  an  elevated  railroad, 
by  reason  of  the  manner  of  its  elevation,  was 
not  an  unreasonable  obstruction.  That  case 
sustains  the  doctrine  announced  in  this  case, 
in  holding  that  individual  rights  will  not  be 
disregarded,  that  public  benefits  may  accrue. 
The  consent  of  the  city  was  given  to  the 
railroad  company  for  the  reason,  no  doubt, 
that  the  improvement  to  be  made  by  the  use 
of  the  street  was  regarded  as  beneficial  to  the 
city;  and  in  this  view  of  the  case  the  appro- 
priation by  the  railroad  was  proper,  if  the 
rights  of  others  were  not  affected  by  it  As 
the  case  is  here  presented,  the  city  has  de- 
prived the  appellants  of  their  right  to  the 
proper  and  necessary  use  of  the  street  by 
closing  it  for  the  benefit  of  the  railroad  com- 
pany, and,  if  closed  by  the  city  for  Its  own 
purposes,  the  same  constitutional  question 
would  arise.  Neither  could  appropriate  the 
street  to  the  injury  of  the  property  bolder 
without  making  Jost  compensation.  The 
judgment  below  is  reversed,  with  directions 
to  dismiss  the  petition  of  the  city,  and  the 
answer  and  cross-petition  of  the  railroad 
company,  without  prejudice. 


HoLHBS  et  al,  v.  Bbakel. 
ICcvrt  of  Appeals  of  Kentucky.    Oct  17, 1889.) 

Equrrr — Sbttiko  abidb  Saui. 
Iiand  sold  to  satisfy  a  judgment  was  pnr- 
ohased  by  the  creditor,  and  before  he  had  reoefved 
a  deed  therefor  he  sold  to  plaintiffs,  who  received 
a  deed  from  the  commissioner.  Plaintiffs  pur- 
chased for  the  use  and  benefit  of  the  judgment 
debtor,  and  held  the  land  in  trust  for  him.  The 
quantity  of  land  sold  was  never  ascertained  by 
survey,  but  was  sold  and  reported  as  a  certain 
amount,  while,  in  fact,  there  was  much  less.    The 


creditor  did  not  know  of  the  defect,  and  was  inno- 
cent of  any  fraud.  Held,  that  plaintiffs  conld  not 
have  the  sale  to  them  rescinded  on  account  of  the 
defect,  though  they  would  be  entitled  to  such  re- 
scission had  they  purchased  in  their  own  right. 

Appeal  from  circuit  court.  Robertson 
county. 

"Not  to  be  ofileially  reported." 

Kennedy  «fe  Son  and  Mr.  Bayne,  for  appel- 
lants. W.  W.  Kimbrough  and  Bou  dk  Owens, 
for  appellee. 

Lewis,  C.  J.  Under  a  judgment  of  appel- 
lee, Bramel,  against  H.  T.  Overby  and  wife, 
a  tract  of  land  upon  which  a  mortgage  lien 
existed  was,  January  19,  1880,  publicly  sold 
to  the  plaintiffs,  at  $8  per  acre,  which  amount- 
ed to  the  sum  of  the  debt  of  $1,006,  interest 
and  cost,  the  tract  as  reported  by  the  commis- 
sioner containing  131  acres  and  31  poles;  and. 
though  the  sale  was  confirmed,  no  deed  was 
made  to  the  purchaser,  but  afterwards  be.  in 
writing,  sold  the  land  or  his  interest  in  It  to 
appeUHnts,  who.  March  23d,  received  a  deed 
from  a  commissioner  of  court  therefor;  and. 
April  5. 1878,  brought  this  action  for  a  rescis- 
sion of  the  contract  of  purchase,  and  recovery 
of  the  money  paid  therefor  by  them,  upon  the 
alleged  ground  that  instead  of  131  acres  it 
really  contained  only  al)out  65  acres.  It  ap- 
pears that  after  the  judgment  appellee.  Bra- 
mel, and  Overby  agreed  al>out  where  the  line 
should  run  dividing  the  land  sold  from  the 
residue  of  the  tract,  though  It  appears  the 
mortgage  really  covered  the  whole  tract.  But 
the  quantity  of  land  sold  never  was  ascer- 
tained by  survey,  though  sold  and  reported 
by  the  commissioner  as  131  acres.  Nor  is 
there  any  evidenre  showing  that  Bramel 
knew  there  was  in  the  boundary  less  than  the 
quantity  sold.  Nor  is  it  proved  that  he  at 
any  time  represented  to  appellants  that  there 
was  that  quantity,  though  his  bid  at  the  sale 
shows  he  accepted  as  true  the  statement  con- 
tained in  the  judgment  that  there  were  131 
acres  within  the  boundary  as  described  in  the 
judgment.  But  though,  by  the  written  con- 
tract of  sale  made  by  him  to  the  appellants,  he, 
in  terms,  sold  only  his  entire  interest  in  the 
land,  and  agreed  merely  to  direct  the  court  to 
have  the  deed  made  directly  to  appellants,  he 
did,  in  effect,  covenant  that  there  were  131 
acres  and  31  poles  in  the  tract,  and,  as  appel- 
lants allege  they  were  induced  to  believe,  and 
did  believe,  it  contained  that  quantity,  and 
agreed  to  pay  therefor  the  amount  appellee  had 
paid,  and  interest,  we  think  they  would  be  en- 
titled to  a  rescission  of  the  contract  and  re- 
payment of  the  purchase  money,  if  they  had 
really  lx>ught  and  paid  for  the  land  for  their 
own  use  and  benefit.  But  Overby,  the  orig- 
inal owner  of  the  land,  states,  as  s  witness, 
that  there  was  an  understanding  between  him 
and  appellants  that  they  were  to  buy  the  land, 
and  give  him  a  chance  to  pay  for  it;  and  that 
statement  is  confirmed  by  the  fact  that  Ov- 
erby did  occupy  and  use  without  rent  the 
land  for  three  years.  If,  then,  the  land  was 
purchased  by  appellants  for  the  use  and  ben- 
efit of  Overby,  and  held  by  them  in  trust  for 
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bim,  it  seems  to  as  they  have  no  right  to  any 
relict  against  Bramel,  who  was  innocent  of 
fraud,  and  ignorant  of  any  deficiency  in  the 
land,  and  purchased  it  simply  to  satisfy  bis 
debt.  For  Overby,  for  whose  benefit  the 
purchase  was  made  by  the  appellants,  was  not, 
if  they  were,  ignorant  of  the  quantity  of  land 
wltliin  the  boundary  sold;  and  to  rescind  the 
contract,  still  holding  appellee  to  his  bid, 
would  enable  Overby  to  profit  by  his  own  bad 
&ith  in  permitting  the  land  sold  by  the  cotu- 
missioner,  and  afterwards  by  appellee,  Bra- 
mel, as  131  acres,  when  he  must  have  known, 
Iwiiig  the  owner  of,  and  living  on,  the  land, 
that  there  were  only  65  acres.  We  therefore 
think  the  lower  court  properly  dismissed  the 
action,  and  the  judgment  is  affirmed. 


FUBOM  V.  GOBfHONWKALTH. 

(Court  of  A.vptai»  of  Kentucky.    Oct.  19, 1889.) 

BPBCIAI.  JODOB. 

After  the  case  had  been  closed  on  both  sides, 
ind  the  inatructlons  had  been  riven  to  the  jury, 
ooansel  for  the  accused  and  for  the  oommonwealtb 
sgreed  that  one  F.,  a  lawyer,  might  preside  during 
the  balance  of  the  trial,  and  receive  the  verdicL 
which  he  did.  He  also  discharged  the  jury,  and 
ordered  defendant  into  the  custody  of  the  jailer 
after  a  verdict  of  guilty,  bat  had  no  f urtlter  con- 
nection with  the  case.  It  did  not  appear  that  the 
regular  judge  was  beyond  easy  call,  that  any  objec- 
tion was  made  to  the  special  judge,  or  that  he  made 
any  ruling  affecting  defendant's  rights  in  any  way. 
Heid  a  mere  irregularity,  and  not  an  error  for 
which  judgment  would  be  reversed. 

Appeal  from  circuit  court.  Bell  county. 
"Not  to  Ym  offlcially  reported." 
Wm.  Cromwell,  for  appellant.  P.  W.  Har- 
din, Atty.  Gen.,  for  the  Commonwealth. 

Lewis.  C.  J.  The  record  in  this  case  shows 
that  after  the  Jury  had  been  selected  and 
sworn,  the  evidence  on  both  sides  clospd, 
and  instructions  prepared  and  given,  all  of 
which  was  done  while  the  regular  judge  was 
presiding  at  the  trial,  the  attorney  for  the 
commonwealth  and  one  of  the  attorneys  for 
the  accused  agreed  tliat  John  B.  Fish,  a  prac- 
ticing attorney,  might  preside  during  the  re- 
mainder of  the  trial,  and  receive  the  verdict 
of  the  jnry.  And  thereupon  he  did,  without 
being  sworn,  preside  to  keep  order  during 
aigument  of  counsel  to  the  jury,  and  receive 
the  verdict,  by  which  the  accused  was  found 
guilty  and  his  punishment  fixed  at  confine. 
ment  in  the  penitentiary,  and  also  discharged 
the  jury,  and  ordered  the  accused  in  custody 
of  the  jailer,  and  thereafter  did  nob  preside, 
nor  was  connected  with  any  further  proceed- 
ings in  the  case.  It  does  not  appear  that  the 
regular  Judge,  though  absent  from  the  court- 
toom  while  said  Fish  presided,  was  either 
needed  for  any  purpose,  or  beyond  easy  call, 
if  his  presence  had  been  required,  nor  that 
any  objection  was  made  by  the  accused  to 
said  Fish  presiding  for  the  purposes  and  dur- 
ing the  time  indicated.  It  seems  to  us  that 
as  the  verdict  of  the  jury  was  not  at  all  influ- 
enced by  the  presence  of  said  Fish  as  presid- 
ing judge,  nor  any  ruling  was  made  by  him, 


nor  question .  submitted  to  or  passed  on  by 
him  affecting  or  jeopardizing  the  rights  of  ap- 
pellant in  the  least  degree,  he  was  not  preju- 
diced, and,  having  consented,  baa  no  right  to 
rely  upon  what  at  most  was  a  mere  irregu^ 
larity  for  revei-sal.    Judgment  affirmed. 


MUDD  «.  MULLIOAM  «t  ol, 
(Ocurt  of  AppeiUa  of  Kentucku-  Oct  19, 1889.) 
Wills— Cokstbuction—Fbb-Simplb. 
A  devise  of  "all  my  property,  real,  personal, 
and  mixed,  to  my  wife,  Teresa,  so  long  as  she  re- 
mains my  widow;  but,  should  she  marry  or  die, 
I  will  one-half  of  my  property  to  ber,  or,  in  case  of 
her  death,  to  her  relations,  and  the  remaining  half 
to  go  to  my  relations," — gives  testator 'swlfea  fee- 
simple  in  half  of  the  lancL 

Appeal  from  circuit  court,  Washington 
oounty. 

"Not  to  be  offlcially  reported." 

/.  W.  S.  Clement;  for  appellant.  W.  C. 
McCJwrd,  for  appellees. 

Pbtor,  J.  In  the  month  of  Decemt)er,  in 
the  year  1855,  William  P.  Skidmore  died  in 
the  county  of  Washington  leaving  a  last  will 
and  testament.  He  died  childless,  and  left 
surviving  him  his  widow,  who  is  now  dead, 
she  having  also  left  a  last  will  by  which  the 
appellant,  C.  B.  Mudd,  is  made  the  sole  dev- 
isee; and,  having  disposed  by  her  will  of  cer- 
tain land  that  was  devised  to  her  by  her  hus- 
band, the  principal  question  in  this  case  is  as 
to  the  interest  she  acquired  in  the  devise  by 
her  husband.  Was  it  a  fee,  or  did  she  hold 
for  life  only?  If  a  fee,  the  appellant  takes 
the  land.  If  a  life-estate,  it  passes  to  the 
relatives  or  heirs  at  law  of  tiie  wife  under 
her  husband's  will.  Some  parol  pix>of  has 
been  taken  explanatory  of  the  testator's  in- 
tention, all  of  which  is  incompetent,  as  in  a 
case  like  this  the  language  used  must  deter- 
mine the  consideration  to  be  given  to  the 
writing.  The  clause  of  the  will  brought  here 
for  construction  reads:  "I  will  and  bequeath 
all  my  property,  real,  personal,  and  mixed,  to 
my  wife,  Teresa,  so  long  as  she  remnins  my 
widow ;  but,  should  she  marry  or  die,  I  will 
one-half  of  my  property  to  her,  or,  in  case  of 
her  death,  to  her  relations,  and  the  remaining 
haU  to  go  to  my  relations."  The  testator 
gave  the  whole  of  his  estate  to  bis  wife  dur^ 
Ing  widowhood,  and  provided  that,  if  she 
should  marry  or  die,  (the  one  event  being  un- 
certain, and  the  other  certain.)  "I  will  one- 
half  of  my  property  to  her,  or,  in  case  of  her 
death,  to  her  relations."  It  is  manifest  that 
the  testator  Intended  that  one-half  of  his  es- 
tate should  pass  from  him  to  his  relations, — 
that  is,  his  heirs  at  law;  and  one-half  from 
the  wife  to  her  heirs  at  law.  He  was  mak- 
ing simply  a  division  of  his  estate  between 
himself  aud  wife.  They  were  childless,  and 
perhaps  each  had  contributed  to  the  accumu- 
lation of  the  estate  he  was  about  to  dispose 
of;  and  therefore  he  felt  it  incumbent  on  him 
to  so  provide  as  that  the  one-imlf  of  the  estate 
should  in  no  event  pass  from  him  to  his  rela- 
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tlons,  and  he  therefore  used  the  language 
thut  causes  this  trouble, — "or,  in  case  of  her 
death,  to  her  relations."  Thej  were  to  take 
from  the  wife  as  heirs  at  law,  and  not  from 
the  will  of  the  testator.  He  had  given  tiia 
wife  the  whole  estate  during  wldownood,  and 
in  the  event  of  her  marrying  he  wanted  the 
estate  divided  between  his  heirs  and  his  wife, 
and  therefore  provided  that,  "should  she 
murry  or  die,  I  will  one-lialf  of  my  property 
to  her,"  etc.  Now  it  is  plain  that  if  he  had 
said  nothing  more,  and  the  widow  had  mar- 
ried, she  would  have  lalcen  a  fee  to  the  one- 
half,  or  if  she  had  died  without  marrying  the 
fee  would  have  been  iu  her,  and  passed  to 
her  heirs  at  law.  He  could  not  have  intended 
to  give  her  the  fee  if  she  married,  and  a  life- 
estate  only  if  she  remained  single,  in  this 
one-half  of  the  property;  and,  when  using 
the  language,  "or,  in  Ciise  of  her  death,  to 
her  relations,  and  the  remaining  lialf  to  go 
to  my  relations,"  the  testator  was  endeavor- 
ing to  make  his  purpose  of  having  the  estate 
equally  divided  only  the  more  certain, — that 
is,  "in  no  event  is  this  half  devised  to  my 
wife  to  go  to  my  relations,  but  at  her  death 
to  pass  to  her  heirs  at  law."  This  was  not 
intended  to  divest  the  wife  of  the  fee,  but 
only  to  express,  in  plain  terms,  the  devise  of 
the  testator. 

The  draughtsman  of  the  will  in  makinir 
this  effort,  however,  instead  of  making  it 
plain  has  confused  the  intention  of  the  testa- 
tor. The  testator  had  given  his  widow  the 
whole  of  his  estate  as  long  as  she  remained 
single,  and  then,  if  the  will  is  construed  as  it 
was  below,  he  had  given  her  one-half  the  es- 
tate in  fee  if  she  married,  and  if  she  failei)  to 
marry  she  only  had  a  life-estate  'in  the  one- 
half.  This  was  not  the  testator's  purpose, 
and  the  last  clause  of  the  will,  providing  that 
one-half  the  estate  should  pass  to  his  heirs  at 
law,  and  one-half  to  the  heirs  at  law  of  his 
wife,  was,  in  effect,  a  division  of  the  estate  so 
as  to  permit  tlie  inheritance  to  pass  from  the 
wif^  to  her  heirs,  instead  of  passing  by  the 
Will  from  the  testator.  In  our  opinion  the 
fee  passed  to  the  wife  to  the  one-half  of  the 
property,  and  she  had  the  right  to  devise  it. 

As  to  the  account  of  the  appellant  pre- 
sented against  the  estate  of  William  Skid- 
more,  it  te  plain  that  no  recovery  should  be 
had.  It  was  created  more  than  15  years  be- 
fore this  action  was  instituted. 

The  Judgment  is  therefore  reversed,  and 
cause  remanded  for  proceedings  consistent 
with  this  opinion. 


Commonwealth  v.  Wasow. 
(Court  of  A.ppeals  of  Kentudcu.    OcU  S,  1889.) 

FOROERT— ISDIOTXBHT. 

An  Indictment  charging  that  defendant,  for 
the  purpose  of  defrauding  the  common  wealth, 
made,  forged,  ottered,  and  pat  a  survey  plat  and 
oertifloate,  purporting  to  have  been  made  by  him, 
under  an  order  of  the  court,  as  county  surveyor, 
for  one  B.,  which  survey  was  in  fact  never  made, 
ctiarges  the  crime  of  forgerjr,  since,  under  Gen. 
St.  Ky.  c.  lU'J,  ii  2, 3,  such  writing  would,  if  genu- 


ine, have  entitled  E.  to  a  patent  to  the  land  there- 
in described. 

Appeal  from  ciroult  court,  Harlan  oonnty. 
"  To  be  offlciaiiy  reported. " 
P.  W.  Hardin,  Atty.  Geo.,  for  tlie  Com- 
monwealth. 

Lewis,  C.  J.  The  offense  charged  in  the 
indictment  against  the  accused  is  forgery  al- 
leged to  have  been  committed  as  follows: 
"The  said  Z.  B.  Wilson  did.  on  the  30th  day 
of  Sept..  1886,  in  tlie  county  of  Harhin.  and 
state  of  Kentucky,  unlawfully,  and  willfully, 
and  feloniously,  and  with  the  fraudulent  in- 
tent, and  for  the  purpose  of  defrauding  the 
commonwealth  of  Kentucky  and  Harlan 
county  out  of  the  vacant  and  nnappropri- 
ated  lands  l)eIonging  to  said  county,  make, 
forge,  utter,  and  put  a  survey  plat  and  cer- 
tlQcato  in  the  name  of  B.  F.  Engle,  which 
survey  plat  ami  certiBcate  is  in  the  following 
words  and  figures,  viz:  '  State  of  Kentucky, 
Harlan  county — set:  March  9, 1882,  surveyed 
for  B.  F.  Engle  200  acres  of  land,  by  virtue 
of  an  order  from  the  Harlan  county  court  for 
200  acres,  situated  in  Harlan  county,  and 
bounded  as  follows,  [giving  the  lx>undary.3 
Z.  B.  Wilson,  S.  H.  C.  J.  H.  Caldison.  S. 
McKnioht,  C.  M.  Z.  B.  Wilson,  Marker."' 
It  is  further  alleged  that  said  Caldison  and 
McKnight  were  not  chainraen  in  making  said 
pretended  survey,  which  was  not  in  fact  made- 
at  alL  Nor  was  a  copy  of  any  such  survey 
recorded  upon  the  surveyor's  book  by  said 
Wilson,  who  was  surveyor  of  said  county,  or 
any  one  else.  But  said  plat,  certificate,  and 
survey,  together  with  the  names  of  said  Cal- 
dison and  McKnight,  were,  for  the  purpose 
aforesaid,  forged.  As  a  demurrer  was  sus- 
tained to  the  indictment  the  only  question  be- 
fore us  is  whether  the  facts  stated  oonstitute 
a  public  offense. 

By  section  2,  c.  109,  it  is  provided  that 
any  person  who  wishes  to  appropriate  any 
vacant  and  unappropriated  lands  majr, on  ap- 
plication to  the  county  oonrt  of  theoountyin 
which  the  same  lies,  and  paying  tiierefor  such 
price  as  the  court  may  allow, — not  less  than 
five  dollars  per  hundred  acres. — obtain  an  or- 
der of  court  authorizing  him  to  enter  and 
survey  any  number  of  acres  of  such  land  in 
the  county, — ^not  ntpre  than  200.  And  the 
party  obtaining  such  order  may,  by  an  entry, 
in  the  surveyor's  book  of  the  county,  (describ- 
ing the  same.)  appropriate  the  quantity  of 
land  it  calls  for  in  one  or  more  parcels,  as  he 
may  think  proper;  but  no  person  shall  enter, 
survey,  or  cause  to  he  patented  more  than 
200  acres  of  land  in  any  one  county.  By  sec- 
tion S  it  is  made  the  duty  of  the  surveyor  to- 
sorvey  the  entries  in  the  succession,  in  point 
of  time,  in  which  they  are  made,  in  the  pres- 
ence of  two  disinterested  housekeepers  as 
chainmen,  whose  names  must  be  placed  at. 
the  bottom  of  the  plat  and  certificate.  Such 
survey  must  be  made  within  six  months 
after  the  date  of  the  entry,  and  a  plat  and 
certificate  of  the  survey  must  be  made  out 
by  the  surveyor  and  recorded  in  hia  books. 
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and  the  original  thereof,  and  a  copy  of  the 
order  of  the  court  under  which  it  is  made, 
must  be  deposited  in  the  register's  ofSce 
within  six  montlis  after  the  survey  is  made; 
and  a  patent  may  issue  on  the  survey  within 
tbree  months  after  the  survey  is  made, 
but  tlie  legal  title  shall  bear  date  from  the 
time  of  maliing  the  survey.  It  is,  however, 
farther  provided  that  the  register  may  re- 
ceive plats  and  certificates  of  survey  after  the 
time  mentioned  for  returnlngthe  same;  but, 
in  such  case,  tlie  legal  title  shall  ta1<e  effect 
ouly  from  date  of  the  patent.  Forging,  as 
described  in  4  Blackstone's  Commentaries, 
247,  is  "the  fraudulent  making  or  alteration 
of  a  writing  to  the  prejudice  of  another  man's 
rights."  Extending  the  definition  it  may, 
with  accuracy,  be  "the  false  malting  or  ma- 
terially altering,  with  intent  to  defraud,  of 
any  writing  which,  if  genuine,  might  appar- 
eiilly  be  of  legal  efficacy,  or  the  foundation 
of  a  legal  liability."  1  Bish.  Crim.  I^w, 
g  572.  It  will  be  perceived  that  the  charge  in 
the  indictment  is  that,  September  30,  1886, 
the  accused  forged,  uttered,  and  put  a  survey 
plat  and  ceitificate,  purporting  to  have  been 
made  May  9.  1882,  by  him,  as  surveyor  of 
Harlan  county,  for  one  B.  F.  Engle,'  which 
in  fact  was  never  made;  and  that  the  two 
persons  (Caldiaon  and  McEnight)  whose 
names  were  placed  by  him  at  the  bottom  of 
the  pretended  plat  and  certificate  as  cliainmen 
did  not  act  as  such.  The  pretended  plat  and 
certificate,  in  the  form  it  is  set  out  in  the  in- 
dictment, was  of  apparent  legal  efficacy,  and 
sufficient,  under  the  statute,  to  authorize  and 
require  the  register  of  the  land-office  to  issue 
a  patent  to  £ngle,  thereby  divesting  the 
commonwealth  of  the  legal  title,  Harlan 
county  of  the  beneficial  interests,  in  the 
land,  and  preventing  the  appropriation  of  it 
by  any  other  person.  And,  though  it  Is  not 
in  express  terms  charged,  a  patent  was  actu- 
ally issued  to  Engle.  It  is  charged  the  plat 
and  certificate  was  forged,  uttered,  and  put 
with  intent  to  defraud,  which,  adopting  tlie 
definition  referred  to,  is  sufficient  to  describe, 
and,  if  proved,  fix,  the  crime  of  forgery  on 
the  accused.  But  forgery,  accord!  ng  to  Lord 
Coke,  "is  property  tali  en  when  the  act  is 
done  in  the  name  of  another  person. "  He, 
however,  further  says  that  "  an  offender  may 
be  guilty  of  a  false  making  of  an  instrument, 
altbongb  be  sign  and  execute  it  in  his  own 
name,  in  case  it  be  false  in  any  material  part, 
and  calculated  to  induce  another  to  give 
credit  to  it  as  genuine  and  autlientic,  when 
it  is  false  and  deceptive."  And  an  example 
is  given  in  the  books  where  one,  having  con- 
veyed the  title  to  land,  afterwards,  for  the 
purpose  of  fraud,  executes  an  Instrument 
purporting  to  be  a  prior  conveyance  of  the 
tame  land;  (or  such  instrument  is  designed 
to  obtain  credit  by  deception,  as  purporting 
to  have  been  made  at  a  time  earlier  than  the 
true  time  at  its  execution.  1  Hale,  P.  C. 
683;  1  Hawk.  P.  C.  386.  In  Bishop's  Crim- 
inal Law  (volume  2,  §  585)  it  is  said  that, 
"plainly,  the  broad  doctrine  is  not  maintain- 


able that  it  is  incompetent  for  a  man  to  com- 
mit forgery  of  an  instrument  executed  by  him- 
self." And  if  it  be  forgery  in  the  case  re- 
ferred to,  where  the  deed  was  executed  by 
the  accused  person,  it  clearly  must  be  so  re- 
garded in  this  case.  For  not  only  was  the 
plat  and  certificate,  as  charged,  fraudulent, 
but,  though  made  liy  the  accused  in  person, 
purported  to  be  not  his  individual,  but  offi- 
cial, act  as  surveyor,  wherein  the  writing 
was  false  and  deceptive,  and  wliereby  only 
would  it  have  possessed  legal  efficacy  if  gen- 
uine and  authentic.  It  seems  to  us,  there- 
fore, adopting  and  applying  a  reasonable  and 
practical  definition  of  the  crime,  the  facts 
stated  in  the  Indictment  constitute  the  offense 
of  forgery;  for  the  writing,  as  charged,  was 
made  with  intent. to  defraud,  was  calculated 
to  induce  another  to  give  credit  to  it  as  gen- 
uine, and  if  it  hud  been  so  would  have  enti- 
tled Engle  to  a  patent,  and  was  made  in  the 
name  of  the  accused  in  his  official  capacity, 
which  was  to  a  reasonable  intent  and  of  the 
same  effect  as  if  he  had  made  it  in  the  name 
of  another  surveyor.  The  judgment  is  re- 
versed, with  directions  to  overrule  the  de- 
murrer to  the  indictment. 


COUMONWKALTH  O.  HOWARD. 

(Court  vf  Appeal*  of  Kmtudey.  OaL  6,  1889l> 
FoBOBHT— Iin>ionciiirr. 
An  Indictment  charging  that  defendant,  for 
the  pnrpoaa  of  defrauding  the  oommonwealtli,  vt- 
terea,  made,  and  forged  a  survey  plat  and  certifi- 
cate purporting  to  bave  been  made  by  him  under 
an  order  of  the  court,  as  county  surveyor,  for  one 
a.,  wblob  siirvey  was  in  fact  never  imde,  but 
which  was  oertlfled  to  the  land-offloe,  and  a  patoat 
issued  thereon  to  O.,  charges  the  crime  of  forgery. 

Appeal  from  circuit  court,  Harlan  county. 
"Not  to  be  officially  reported." 
P.  W.  Hardin,  Atty.  Gen.,  for  the  Com- 
monwealth. 

Lewis,  C.  J.  The  offense  charged  in  the 
indictment  against  the  accused  is  forgery, al- 
leged to  have  been  committed  as  follows: 
"That  he  did,  on  the  SOtb  day  of  September. 
1886,  unlawfully,  willfuUy,  and  feloniously, 
and  with  the  fraudulent  intent  to  defraud 
the  commonwealth  of  Kentucky  and  county 
of  Harlan,  utter,  make,  and  forge  a  survey 
plat  and  certificate  for  200  acres  of  land  in 
said  county,  together  with  the  names  of  John 
Griffy  and  Samuel  Howard  as  chainmen, 
which  survey  plat  and  certificate  was  certi- 
fied to  the  register  of  the  land-office  of  £y., 
and  falsely  and  fraudulently  obtained  a  pat- 
ent thereon  in  the  name  of  William  Gross," 
— said  survey  plat  and  certificate  being  as 
follows:  "State  of  Ky.,  county  of  Harlan — 
set:  Surveyed  for  Wm.  Gross,  Jr.,  200  acres 
of  land,  by  virtue  of  an  order  from  the  Har- 
lan county  court  for  200  acres  lying  in  Har- 
lan county,  on  the  Little  Black  mountain, 
and  bounded  as  follows,  [giving  the  bound- 
ary,] Samuel  Howakd  and  John  Gkifft, 
C.  M.  E.  G.  Howakd,  S.  H.  C.  E.  G,  IIow- 
ASLD,  Mar."    As  a  demurrer  was  sustained 
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to  the  indictment,  the  onlv  question  before 
U8  is  whether  the  facts  stated  constitute  a 
public  offense. 

For  the  reasons  stated  in  the  opinion  this 
day  delivered  in  Com.  v.  Wilson,  ante,  264, 
involving  substantially  the  same  charge,  and 
which  opinion  Is  referred  to  and  is  made  part 
of  this,  we  are  of  the  opinion  the  court  erred 
in  sustaining  a  demurrer  to  the  indictment, 
and  the  judgment  is  reversed,  with  direc- 
tions to  overrule  said  demurrer. 


DbBO  0.  C!OUMOirWEAI.TH. 

(Court  0/  Appeal*  of  Kentudty.    Oot.  19, 188S.) 
OAMixa. 

1.  Under  Gen.  St.  Ky.  o.  47,  art.  1,  1 6,  articles 
seized  by  an  officer,  and  found  by  a  jnry  In  a  sum- 
mary  prooeeding  to  have  been  used  for  gaming 
purposes,  may  be  condemned  and  destroyed. 

2.  Act  March  35,  18S6,  i  692,  while  it  amends 
Qen.  St.  c.  47,  art.  1,  relating  to  gaming,  does  not, 
either  expressly  or  by  implication,  repeal  or  mod- 
ify the  provision  of  siBotion  6  as  to  snoh  forfeiture 
and  oondamnation. 

Appeal  from  circuit  court,  Henderson 
county. 

"To  be  officially  reported." 

Gen.  St.  Ky.  c.  47,  art.  1,  §  6,  provides  that 
if  a  jury  shall,  in  a  summary  proceeding,  find 
that  the  table  or  other  things  seized  by  an 
ollicer  as  being  used  in  gambling  were  so 
used,  tliey  shall  be  forfeited  and  destroyed. 

Teaman  di  Lockett  and  John  Toung 
Brovm,  for  appellant.  P.  W.  Hardin,  Atty. 
Gen.,  for  the  Commonwealth. 

Lewis.  C.  J.  This  is  an  appeal  by  the 
claimant  of  the  property  from  a  judgment 
condemning  and  forfeiting  certain  articles 
seized  by  an  officer,  and  found  by  verdict  of 
8  jury  to  have  been  used,  aud  intended  to  be 
used,  for  the  purpose  of  gaming.  The  seiz- 
ure and  forfeiture  for  such  cause,  and  by  the 
summary  proceeding  had  in  this  case,  are  au- 
thorized by  section  6,  art.  1,  o.  47,  Gen.  St, 
which  provides,  also,  for  the  punishment  by 
fine  and  imprisonment  and  disfranchisement 
of  n  person  found  guilty  of  setting  np,  exhibit- 
ing, and  keeping  machines  or  contrivances 
nsed  in  betting  or  games  of  chance  whereby 
money  is  won  or  lost.  The  act  approved 
March  25,  188«,  (section  692,  Gen.  St.,)  was 
intended,  as  the  title  of  it  indicates,  to  amend 
article  1,  c.  47,  but  does  not,  expressly  or  by 
implication,  repeal  or  even  modi^tbe  provis- 
ions of  section  6,  for  condemnation  and  for- 
feiture of  articles  used  for  the  purpose  of  gam- 
ing, but  leaves  them  in  full  force.  Perceiv- 
ing no  error  of  law  in  the  proceeding,  the  judg- 
ment is  affirmed. 


COMHONWBALTH  9.  LEWIS. 
(Court  of  Appeals  of  Kentuchy.    Oct.  24^  1889.) 

EmBEZZLEUEHT — ISSIOTMBNT. 

By  the  laws  of  Kentuclcy  each  county  has  a 
right  to  dispose  of  vacant  lands  within  its  limits 
under  the  orders  of  the  county  court.  Held,  that 
an  indictment  against  a  county  judge  for  eml>ezzle- 


raent  in  misappropriating  the  prooeeda  of  vacant 
land,  ooUeotea  by  him  as  county  jadge,  must  charge 
that  he  refused  to  pay  over  the  same  in  the  manner 
and  for  the  purpose  required  by  law. 

Appeal  from  circuit  court,  Harlan  oonnty. 

"Not  to  be  officially  reported." 

Abner  Lewis  was  indicted  for  embezzle- 
ment. The  court  sustained  a  demurrer  to 
the  indictment,  and  the  commonwealth  ap- 
pealed. 

P.  W.  Hardin,  Atty.  Gen.,  for  the  Com- 
monwealth. 

Lewis,  C.  J.  The  offense  of  which  appel- 
lee was  accused  is  emlt>ezzlement,  charged  to 
have  been  committed  by  him  in  feloniously 
and  willfully  misappropriating,  misapplying, 
and  converting  to  his  own  use  and  benefit 
91.000  proceeds  of  vacant  land  in  Harlan 
county,  collected  by  him  as  county  judge.  By 
statute  each  county  has  the  right  to  dispose 
of  vacant  land  within  its  limits,  at  a  price  to 
l>e  fixed  by  the  county  court,  not  less  than 
five  dollars  for  100  acres,  and  hold  the  pro- 
ceeds for  county  purposes.  And  as  sucli 
vacant  land  cannot  be  appropriated  except  in 
pursuance  of  an  order  of  the  county  court  of 
the  county  where  it  lies,  and  upon  payment  of 
the  price  fixed,  the  accused  may  be  regarded, 
as  stated  in  the  indictment,  the  proper  cus- 
todian, in  virtue  of  his  office,  of  the  monny 
so  collected  by  him.  But  the  charge,  in  ' 
general  terms,  as  made  in  the  indictment,  that 
he  appropriated  tlie  money  for  his  own  use 
and  benefit,  is  not  sufficient  to  constitute  the 
offense  of  embezzlement.  Por  as  such  cus- 
todian he  had  the  right  to  hold  it  until 
required  by  law  to  account  for  and  pay  it 
over,  and  before  that  he  would  not  be  amena- 
ble to  eitiier  a  civil  action,  or  criminal  prose- 
cution. It  seems  to  us,  to  make  out  the  of- 
fense, it  is  necessary  to  charge  not  merely 
that  be  bad  used  the  money  for  his  own  l>en- 
eflt,  but  had  failed  and  refused  to  account  for 
or  pay  it  over  at  the  time,  in  the  manner,  and 
for  the  purpose  required  bylaw,  for,  while  he 
stands  bound  and  ready  to  do  so  when  legally 
required,  there  cannot  be  an  embezzlement. 
The  judgment  sustaining  the  demurrer  to  the 
indictment  is  affirmed. 


Stbuss  0.  Masomio  Say.  Bank. 

(Court  of  Appeals  of  Kentuohu-    Oct.  96, 1889.) 

Fkihcipai.  and  Surbtt— Rklsasb  or  Bobbtt. 

Flaintifl,  holding  an  overdue  note  given  by 
S.,  on  which  defendant  was  surety,  was  induced 
by  the  false  representations  of  8.,  and  with  liaowl- 
edge  that  he  was  about  to  make  an  assignment,  to 
surrender  and  cancel  the  cote,  and  accept  a  new 
one,  signed  by  S.  alone,  embracing  the  amount  of 
the  old  note  and  other  debts  of  S.,  payable  in  fiv« 
years,  and  secured  by  an  insufBcient  mortgage. 
Defendant  was  informed  that  the  note  on  which 
he  was  surety  had  t>een  canceled,  and  new  securi- 
ty obtained  from  S.  The  next  day  B.  assigned,  aad 
plaintiff  then  learned  that  the  mortgage  was  not 
adequate  security,  whereupon  it  compelled  the  aa- 
signee  to  accept  a  release  of  the  mortgage,  bat  tor 
nearly  five  months  it  did  not  notify  defendant  of 
the  fraud,  nor  offer  to  transfer  the  mortgage  to 
him.  All  the  parties  lived  in  the  same  city,  and 
the  mortgaged  property  and  records  were  aitoated 
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there.    Meld,  that  plaintlira  oondnot  discharged 
defendant  from  liability  on  his  suretyshipw 

On  petition  for  rehearing.  For  former  re- 
port, see  11  S.  W  Rep.  769. 

"Not  tu  be  officially  reported." 

Brown,  Humphrey  A  DavU  and  P.  A. 
Baertner,  for  appellant.  Helm  A  Bruce,  for 
appellee. 

Prtob.  J.  In  the  case  of  Gordon  t.  Mc- 
Carty,  found  in  3  Whart.  407,  the  action  was 
on  a  bond  given  In  the  orphans'  court  for  the 
distributable  share  of  one  of  the  distributees 
of  the  proceeds  of  real  estate.  The  distributee 
could  neither  read  nor  write,  and  the  obligor 
obtained  a  release  from  her  that,  if  valid,  dis- 
charged the  surety.  The  defense  to  the  release 
in  that  case  was  that  the  writing  was  not  in 
fact  the  act  of  the  distributee,  and  an  action 
within  10  years  could  be  maintained  against 
the  surety  for  the  recovery  of  the  money  in 
the  hands  of  the  obligor.  That  case  Is  un- 
like the  one  before  us.  Here,  an  ordinary 
business  transaction  with  a  banit,  where  one, 
being  the  Indorser  or  the  surety  for  the  loan 
of  money,  is  released  by  canceling  the  note. 
It  was  in  fact  destroyed,  a  new  note  executed, 
with  the  payments  extended  for  a  long  period, 
and  a  mortgage  given  and  recorded  to  secure 
its  payment.  Not  only  so,  the  mortgage  was 
executed  to  secure  other  claims  upon  which 
the  surety  was  not  liable.  It  turned  out  that 
liens  existed  on  the  mortgaged  property,  and 
the  obligor  had  made  false  representations  in 
regard  to  that  fact  and  the  chancter  of  the 
title.  The  fraud  was  known  to  the  bank  on 
the  next  day  after  the  mortgage  was  executed, 
and  the  bank  permitted  the  surety  to  remain 
in  ignorance  of  its  purpose  to  hold  bim  liable 
on  the  original  obligation  for  five  months, 
when  the  surety  lived  in  the  same  city,  and 
was  well  known  to  the  officers  of  the  bank. 
Under  such  circumstances,  this  of  itself 
would  release  the  surety.  The  security  given 
was  accepted  by  the  bank,  and  held  during 
this  entire  period,  when  finally,  without  the 
consent  of  the  surety,  the  mortgage  was  can- 
celed, at  the  instance  of  the  bank,  when  it 
knew  that  the  purpose  of  its  execution  was 
to  release  the  enrety.  No  court  of  equity 
would  hold  the  surety  liable  under  such  a 
state  of  facts;  nor  will  the  inquiry  (the  facts 
being  conceded)  be  made  as  to  whether  or  not 
the  surety,  in  the  interval,  could  have  secured 
himself,  if  notified  of  the  fraud,  as  the  bank 
was,  the  day  after  it  was  perpetrated.  This 
eonrt  does  not  mean  to  bold  that  a  lapse  of 
five  months  from  the  commission  of  the 
wrong,  without  notice  to  the  surety,  would 
in  every  case  release  the  surety;  but  under 
the  circumstances  of  this  case  no  liability  on 
his  part  exists.    Petition  oTermled. 


BbOWN  0.  COiSSZLL. 

{Court  of  A.ppeala  of  KentiuAv.    Oot.  96, 1888.) 

EraonraiTT— AooousTiso. 

FlaintUTs  father,  when  plaintiff  was  under 

two  years  of  age,  conveyed  land,  in  consideration 


of  love  and  affection,  to  hts  wife  and  four  children. 
He  had  no  other  property,  and  was  In  debt.  A  few 
months  afterwards  he  mortgaged  the  land,  his 
wife  joining  in  the  mortgage.  The  mortgage  ex- 
pressly provided  that  it  should  take  precedenoa 
over  the  deed.  The  father  afterwards  sold  the 
land  to  defendant,  who  paid  off,  with  part  of  the 
purchase  money,  the  claim  of  the  mortgagee  and 
another  claim  ajgalnst  the  land.  Plaintiff,  naving 
sued  defendant  for  his  share  under  the  original 
deed,  recovered,  on  the  ground  that  the  statutory 
limitation  for  attacking  a  deed  for  fraud  had  ex- 
pired as  to  the  original  deed.  Held,  that  plaintiff 
cannot  be  compeUed  to  account  to  defendant  for 
one-flfth  of  the  amount  paid  by  defendant  to  re- 
move the  incumbrances  on  the  land. 

Appeal  from  circuit  court,  Trimble  county. 

"To  be  officially  reported." 

Action  by  W.  £.  Connell  against  Ferry 
Brown  to  recover  an  interest  in  land.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 

Af.  ifundy.  Trout  A  Peak,  and  J.  8.  Mor- 
ris, for  appellant.  Wm.  Carroll  and  Joseph 
Barbow,  for  appellee. 

Holt,  J.  John  J.  Oonnell  derived  from 
his  father,  Jesse  Connell,  a  tract  of  land  of 
about  288  acres.  It  was  charged  with  the 
dower  of  bis  mother,  Elizabeth  Connell,  in 
the  estate  of  her  husband.    December  29, 

1864,  John  J.  Connell,  for  the  recited  consid- 
eration of  love  and  affection,  conveyed  it  to 
his  wife  and  four  children,  the  appellee,  W. 
E.  Connell,  being  one  of  them.  The  grantor 
was  at  the  time  considerably  in  debt.  iSome 
judgments  had  been  lately  rendered  against 
him,  and  executions  issued  thereon.  It  does 
not  appear  that  all  of  his  Indebtedness  had 
been  sued  upon,  but  certainly  some  of  it  had, 
and  Ills  creditors  were  pressing  him  for  pHy- 
ment.  He  probably  had  no  property  outside 
of  this  land  liable  to  execution.    March  6. 

1865,  he  mortgaged  the  land  to  one  Calvert 
for  •1,827.84,  his  wife  joining  in  the  mort- 
gage. It  was  given,  as  it  recites,  "for  cash 
paid  by  said  Calvert  for  said  John  J.  Connell 
on  judgments,  executions,  etc.,  some  of 
which  were  levied  on  the  land  herein  con- 
veyed. •  •  *  It  is  the  express  under- 
standing that  this  mortgage  is  tolutve  prece- 
dence over  a  deed  made  by  John  J.  Connell 
to  his  wife  and  children,  bearing  date  29th 
day  of  December,  1864,  and  recorded  in  the 
Trimble  county  court  clerk's  office. "  In  De- 
cember, 1868,  a  portion  of  the  land  was  sold 
under  an  execution  in  favor  of  one  Chalfant, 
his  debt  having  been  created  prior  to  the 
conveyance  by  Connell  to  bis  wife  and  chil- 
dren. Thus  matters  stood,  when  on  August 
19,  1875,  Connell,  by  written  agreement, 
sold  the  land  to  the  appellant.  Perry  Brown, 
and  conveyed  it  to  him,  November  1,  1875, 
for  the  consideration  of  S9,041.  Both  his 
mother  and  his  wife  and  the  three  children, 
who  were  then  of  age,  as  well  as  Calvert  and 
Chalfant,  united  in  the  deed.  The  appellee 
was  then  but  12  years  old.  The  claim  of 
Chalfant  appears  to  have  been  transferred  to 
Calvert,  and  the  claim  of  the  latter,  at  the 
time  of  the  conveyance  to  Brown,  amounted 
to  •3,280.78.  The  appellant  paid  it  out  of 
the  purchase  money  be  had  agroed  to  pay  for 
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the  land,  and  it  Is  evident  that  this  indebted- 
ness of  Connell  was  in  existence  when  he 
made  the  deed  to  his  wife  and  children.  The 
appellant  certainly  knew  of  this  deed  before 
the  conveyance  was  made  to  him  In  Novem- 
ber, 1875. 

This  action  was  brought  by  the  appellee  to 
recover  his  one-fifth  interest  in  the  land,  and 
rents  for  the  use  thereof  by  the  appellant. 
It  was  defended  by  the  latter,  upon  the 
gronnd  that  it  was  a  voluntary  conveyance 
of  which  he  had  no  notice  when  he  purcliased, 
in  August,  1875,  and  could  not,  therefore, 
affect  him,  as  he  was  a  purchaser  for  value; 
also  that  it  had  in  fact  been  made  by  John 
J.  Connell  to  defeat  his  oieditors,  and,  being 
therefore  fraudulent,  it  could  not  affect  a 
subsequent  purchaser  for  value,  even  If  be 
had  actual  notice  of  its  existence.  The  ap- 
pellant also  set  up  the  payment  by  him  of 
John  J.  Connell's  indebtedness  out  of  tlie 
purchase  money,  and  claimed  that,  in  case  of 
s  recovery  of  one-fifth  of  the  land  by  the  ap- 
pellee, the  latter  should,  npon  the  ground 
that  he  who  seeks  equity  must  do  equity,  be 
compelled  to  account  for  the  one-flfth  of  the 
indebtedness  so  paid.  The  appellant  also  set 
up  a  claim  for  improvements  made  by  him 
upon  the  land.  The  lower  court  rendered  a 
judgment  for  the  appellee  for  one-fifth  of  the 
land,  and  ordered  its  allotment  to  him.  The 
appellant  appealed  to  this  court.  It  afSrmed 
the  judgment,. holding,  by  the  opinion  to  be 
found  in  85  Ey.  403,  3  S.  W.  Itep.  794, 
that  while  a  conveyance  which  is  actually 
fraudulent  as  to  the  grantor's  creditors  ia 
void  as  to  a  subsequent  purchaser  for  value 
without  regard  to  any  notice  he  may  have, 
either  actual  or  constructive,  of  its  existence, 
and  one  merely  voluntary,  and  therefore  only 
constructively  fraudulent,  is  void  as  to  such 
a  purchaser,  unless  be  have  actual  notice  of 
its  existence,  yet  the  protection  thus  afforded 
is  by  the  statute  of  limitation  for  a  limited 
time  only,  and  that  after  the  lapse  of  10 
yeare  from  the  making  uf  the  conveyance, 
whether  it  be  actually  or  only  constructively 
fraudulent,  the  title  of  the  grantee  cannot  be 
assailed  for  such  reason  any  more  than  if  he 
bad  been  an  Innocent  purciiaser  for  value. 
Qiapter  44,  Gen.  St.  art.  1,  §§  1,  2;  and 
chapter  71,  art.  3,  §  6;  Jones'  Adm'r  v. 
Jenkins.  83  Ky.  891;  £nders  v.  Williams,  1 
Meto.  (Ky.)  346.  Upon  the  return  of  the 
cause  to  the  lower  court  a  judgment  was  ren- 
dered defining  what  portion  of  the  land  the 
appellee  sbonid  recover  as  his  one-flfth,  and 
allowing  to  the  appellee  a  certain  sum  for 
rents,  and  to  the  appellant  a  certain  amount 
for  the  permanent  improvements  made  and 
taxes  paid  by  him  upon  tlie  land.  The  court 
refused,  upon  the  motion  of  the  appellant,  to 
give  him  'a  lien  upon  the  land  for  the  one- 
flfth  of  the  sum  paid  by  him  out  of  the  pur- 
chase money  npon  the  indebtedness  uf  John 
J.  Connell,  and  he  has  again  appealed. 

If  this  motion  were  sustained,  it  would 
practically  reverse  the  former  judgment  of 
this  court.    The  questions  whether  the  con- 


veyance by  John  J.  Connell  to  his  wife  and 
cliildren  can  be  assailed  by  the  appellant 
upon  the  ground  that  it  was  voluntary,  and- 
he  bad  no  actual  notice  of  it  when  he  pur- 
chased, or  whether  it  was  actually  fraudu- 
lent, are  rt»  adjudicata.  The  security  and 
stability  of  titles  required  that  a  time  should 
be  fixed  by  statute  after  which  they  could 
not  be  questioned  for  fraud,  no  matter  when 
it  might  be  discovered.  This  time  having 
elapsed  in  this  instance  before  the  appellant's- 
right  was  questioned,  he  stood  in  the  atti- 
tude, as  this  court  decided,  of  an  innocent 
parohaser.  This  being  so,  no  equity  affect* 
ing  him  can  be  supported  upon  tlie  ground 
that  the  deed  to  him  was  either  actually 
fraudulent  or  voluntary.and  theappellant  waa- 
without  actual  notice  of  its  existence  when 
he  purchased.  The  claim  of  the  latter  must 
at  least  rest  upon  the  ground  that  the  appel- 
lee does  not  occupy  the  position  of  an  inno- 
cent purchaser,  owing  to  the  circumstances 
attending  the  execution  of  the  deed  to  him; 
in  short,  that  it  was  either  fraudulent  or  vol- 
untary, without  actual  notice  of  it  upim  the 
part  of  the  appellant. 

The  appellee  has  done  nothing  to  support . 
the  claim  of  the  appellant  to  be  substituted- 
to  the  place  of  John  J.  Connell's  creditors^ 
whose  debts  were  in  existence  at  the  making 
of  the  deed.  He  has  been  gnilty  of  no  frauds 
and  was  not  lai  juris  when  the  appellant 
voluntarily  paid  the  indebtedness  as  a  part 
of  the  purchase  money  for  the  land.  Nor 
was  he  a  party  to  the  Culvert  mortgage,  and. 
is  not  therefore  bound  by  its  recitals.  In- 
deed he  was  not  then  two  years  old.  The  ap^ 
pellant  took  no  assignment  of  any  lien  hj 
which  any  debt  on  John  J.  Connell  was  se- 
cured, and  he  can,  in  any  event,  occupy  no 
better  position  than  the  general  creditors  of 
John  J.  Connell,  and  they  could  not,  aft«r 
the  lapse  of  10  years  from  the  making  of  th& 
deed,  have  assailed  it  as  dther  voluntary  or 
fraudulent.  If,  therefore,  it  be  true,  as 
urged,  that  the  appellant  is  entitled  to  stand 
in  the  shoes  of  such  a  creditor,  whose  debt 
he  paid,  yet  he  is  remediless,  just  as  the 
creditor  would  be  if  his  claim  had  never  been 
paid,  and  he  were  now  asserting  it.  If  the 
appellant  were  substituted  in  his  place  be 
could  not  look  to  the  land,  because  the  cred- 
itor could  not  do  so;  and.  as  the  statute  of 
limitation  estops  the  appellant  from  assatK 
ing  the  deed  as  fraudulent,  equally  is  he  es- 
topped as  to  the  assertion  of  any  defense 
based  upon  that  alleged  fraud.  The  appel- 
lant no  doubt  acted  throughout  in  good  faith; 
but  his  claim  to  relief  ia  met  by  a  statutory 
rule,  intended  to  give  repose  and  secure  st»- 
bility  of  title,  which  must  prevail  both  at 
law  and  in  equity,  however  much  the  latter 
might  delight,  ex  cequo  et  bono,  to  afford  re- 
lief. 

As  to  the  question  of  the  vnloe  of  the  renta- 
and  improvements,  the  testimony  is  conflict- 
ing; and  it  is  sufiicient  to  say  that  it  supports- 
the  action  of  the  lower  court  In  adjusting, 
them.    Judgment  affirmed. 
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HUGKES  V.  COMMONWEALTH. 


Hughes  «.  CoHUoirwBAi.TH. 

(Court  6/  Appeal!  of  KentueHeu.    Oat  M,  188B.) 

JCDOB— FOBOSHT. 

1.  Act  Ky.  Haroh  9, 1888,  authorizing  a  cironit 
jadge  other  than  the  one  regularly  elactad  to  pro- 
aide  for  the  latter  when  he  ia  absent,  or,  if  in  at- 
tendance, cannot  properly  preside  in  any  cause,  and 
when  the  bar  fails  to  elect  a  speoialjudge,  or  shall 
•0  request,  is  authorized  by  Const.  Ky.  art.  4,  {  38, 
«atborizing  the  general  assembly  to  provide  by  law 
for  holding  circuit  courts,  when  from  any  oause 
the  Judge  shsU  fail  to  attend,  or,  if  In  attendance, 
cannot  properly  preside. 

8.  As  order  entered  of  record  stated  that  8., 
indge  of  the  district,  and  G.,  of  another  district, 
baling  temporarily  changed  districts  by  authority 
of  an  act  of  the  legislature,  S.  vacated  the  bench, 
and  O.,  having  bewiinTitedby  the  unanimous  voice 
<tt  the  members  of  this  bar  to  preside,  took  the 
teach.  Held,  that  the  reoital  sumoiently  showed 
that  the  regular  judge  could  not  properly  preside. 

8.  An  Indictmentforforgerv,  charging  that  de- 
fendant did  willfully  and  felonionsly  make,  write, 
sign,  and  forge  the  name  of  C.  to  a  paper  purport- 
lag  on  Its  face  to  be  a  promissory  note  of  said  C.  to 
8.,  and  that  said  name  was  so  signed,  made,  writ- 
ten, and  forged  by  him  withont  knowledge,  con- 
sent, or  authority  of,  and  with  intent  to  perpetrate 
*  fraud  on,  said  C.  and  S.,  and  setting  out  the 
words  and  figures  of  the  note,  Is  suiBcient. 

4.  Under  the  indictment  defendant  could  be 
eonvicted  though  he  hlmiiBlf  may  not  have  signed 
the  paper,  it,  Being  present,  he  caused  it  to  be 
aigned. 

Appeal  fromolrcaitcoart.Davien  oounty. 

'Not  to  be  ofliciaily  reported." 

Sweeney,  BUia  (6  Sweeney,  for  appellant. 
P.  W.  Hatdin,  Atty.  Qen.,  for  the  Common- 
wealth. 

Lkwis,  C.  J.    The  offense  of  which  appel- 
lant was  convicted  is  forgery,  charged  iii  the 
indictment  to  have  l>een  committed  sul>stan- 
tially  as  follows:   That  he  did  willfully  and 
feloniously  make,  write,  sign,  and  forge  the 
name  of  Johnson  Cottrell  to  a  paper  purport- 
ing on  its  face  to  be  a  promissory  note  of  said 
Cottrell  to  Schmidt  &  Co.,  the  words  and  fig- 
ures of  which  are  set  out,  and  that  said  name 
was  so  signed,  made,  written,  and  forged  by 
him  without  knowledge,  consent,  or  authori- 
ty of,  and  witli  intent  to  perpetrate  a  fraud 
on,  said  Cottrell,  and  also  on  Schmidt  &,  Co. 
The  indictment  contains  a  statement  of  all 
the  acts  necessary  to  constitute  the  offense  of 
forgery,  and  the  demurrer  to  it  whs  properly 
overruled;  but  it  is  argued  the  lower  court 
«rred  in  instructing  the  jury  to  find  the  ac- 
cused guilty  whether  he  signed  the  name  in 
person,  or  caused  it  to  be  signed  by  another, 
if  done  by  him  with  the  intent  charged,  and 
without  consent  or  authority  of  said  Cottrell. 
In  our  opinion  it  was  the  duty  of  the  jury  to 
«onvict  him  under  the  indictment,  though  he 
may  not  have  signed  it  himself,  if,  being 
present,  he  caused  it  to  be  signed:  for  in 
«itber  case  be  would  be  a  principal  in  the 
crime,  and  punishable  as  such.     Whetber  be 
Was  ur  not  present  when  the  note  was  signed 
was  a  question  of  fact,  which,  in  the  absence 
of  the  bill  of  evidence  heard  on  the  trial, 
must  be  presumed  to  have  been  correctly  sub- 
mitted to  and  determined  by  the  jury;  for 
with  an  incomplete  record  before  us  we  can- 
not say  the  acts  necessary  to  authorize  the 


instruction  and  the  finding  were  not  proved. 

It  appears  from  the  transcript  before  us 
the  following  order  was,  during  the  same 
term  of  court,  but  previous  to  the  trial  of  ap- 
pellant, entered  of  record:  "Hon.  L.  P. 
Settle,  jud^e  of  this  district,  and  Hon.  M.  C. 
Givens,  of  the  Sd  judicial  district,  having 
temporarily  exchanged  districts  by  authority 
of  an  act  of  the  legislature,  the  Hon.  L.  P. 
Settle  vacated  the  bench.  Hon.  M.  C.  Giv< 
ens,  having  been  invited  by  the  unanimous 
voice  of  the  members  of  this  bar  to  preside 
over  this  court,  then  took  the  bench,  and  pro- 
ceeded to  the  discharge  of  his  duties."  The 
act  referred  to  was  approved  March  9,  1888, 
and  is  as  follows:  "If  at  any  term  of  a  cir- 
cuit court  the  presiding  judge  thereof  shall 
be  absent,  or,  if  in  attendance,  cannot  prop- 
erly preside  in  any  cause  for  trial  at  such 
term,  or  if  the  bar  shall  decline  or  fail  to  elect 
a  special  Judffe,  or  shall  so  request,  it  shall 
be  lawful  for  any  other  circuit  judge  of  tbis 
commonwealth  to  attend  and  hold  such  term 
of  the  court,  and  while  so  engaged  he  shall 
have  and  exercise  all  the  powers  and  authori- 
ty of  the  regular  judge  of  said  court."  The 
condition  upon  which  another  circuit  judge 
than  the  one  regularly  elected  may,  according 
to  the  provisions  of  that  act,  preside  at  a 
term  of  a  circuit  court  is  that  the  latter  be 
absent,  or,  if  in  attendance,  cannot  properly 
preside  in  any  causa  for  tarial  at  such  term, 
and  that  there  shall  be  a  failure  of  the  bar  to 
elect  a  special  judge,  or  the  bar  sliall  so  re- 
quest. 

We  think  the  recital  in  the  order  sufficient- 
ly shows  that  the  regular  judge  could  not 
properly  preside,  and  the  unanimous  request 
for  the  other  judge  to  preside  made  it  law- 
ful for  him  to  do  so.  Section  28,  art.  4,  of 
the  constitution,  provides  that  "the  general 
assembly  shall  provide  by  law  for  holding 
circuit  courts,  when,  from  any  cause,  the 
judge  shall  fail  to  attend,  or,  if  in  attend- 
ance, cannot  properly  preside;"  and  the 
scheme  devised  by  the  legislature,  at  the  first 
session  after  adoption  of  the  constitution,  to 
carry  out  the  provision  of  that  section,  was 
the  election,  by  the  attorneys  of  the  court 
then  present,  of  one  of  its  meml>er3  in  at- 
tendance to  hold  the  court  for  the  occasion  in 
place  of  the  regular  judge,  and  subsequently 
it  was  made  lawful  for  the  parties  to  agree 
upon  one  of  the  attorneys  of  the  court  to  pre- 
side on  the  trial,  and  hold  the  court  for  the 
occasion.  But  the  legislature  may,  in  its 
discretion,  adopt  any  other  mode  of  holding 
circuit  courts,  upon  either  of  the  two  contin- 
gencies mentioned,  and  provision  for  the 
judge  of  another  district  to  hold  the  court  in 
such  cases  is  just  as  clearly  within  the  mean- 
ing and  intendment  of  the  constitution  as  the 
selection  of  a  special  judge  by  attorneys;  for 
the  legislature  is  not  restricted  to  any  speciflo 
mode  of  accomplishing  the  object. 

In  our  opinion  the  trial  of  appellant  was 
in  every  respect  legal  and  regular,  and,  no 
error  having  been  committed  to  his  prejudice, 
the  judgment  must  l)e  affirmed. 
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Redman  v.  Stowers. 
(Cowrt  of  A.ppeaU  of  KentuOiy.    Oct  98, 1889.) 

MAuaous  PBMBOimoir. 

1.  The  petition,  in  an  action  for  malioloiiB 
prosecution,  alleged  that  defendant  malioioasly, 
and  without  probiable  cause,  procured  a  warrant, 
etc.,  and  alao  that  plaintiff  was  tried  and  acquitted. 
The  answer  admitted  that  defendant  caused  the 
arrest,  but  denied  that  it  was  done  maliciously, 
and  without  probable  cause,  and  also  denied  that 
plaintiff  was  tried  and  acquitted.  Held,  that  the 
answer  made  an  issue  of  fact  inyolving  a  trial  on 
the  merits,  and  a  demurrer  was  properly  overruled. 

2.  The  alleged  malicious  prosecution  was  for 
Irakluzingdef  endant  by  whipping  him  in  the  night 
It  appeared  that  at  the  time  of  the  whipping  plain- 
tiff occupied  another  room  in  the  same  nouse,  and 
on  cross-examination  he  stated  that  he  heard  the 
lioks,  and  knew  that  defendant  was  being  whipped, 
and  heard  a  person  who  lodged  in  an  adjoining 
room  call  to  him,  but  that  be  made  no  response. 
Oh  re-ezamination  he  was  asked  why  he  did  not 
respond,  and  the  question  was  disallowed.  Held 
that,  though  the  lury  might  have  inferred  that  the 
reason  was  that  he  was  engaged  in  whipping  de- 
fendant, yet  the  ruling  will  not  be  held  prejudlolal, 
as  it  cannot  be  said  that  he  would  have  given  any 
explanation  which  would  be  competent  or  material 
evidence. 

8.  For  the  same  reason,  a  refusal  of  the  court 
to  permit  a  witness  to  state  a  conversation  between 
those  engaged  in  whipping  and  defendant  will  not 
be  held  prejudicial. 

4.  Plaintiff  cannot  recover  U  defendant  had 
reasonable  or  probable  cause  for  causing  the  arrest, 
even  though  he  bad  malice,  and  though  the  charge 
was  untrue. 

Appeal  from  oiroult  court,  Pendleton 
county. 

"Not  to  be  officially  reported. " 

Action  by  E.  Redraan  against  W.  L.  Stow- 
era  for  malicious  prosecution.  Judgment  for 
defendant,  and  plaintifC  appeals. 

J.  T.  Simon  and  R.  W.  Hall,  for  appellant. 
L.  T.  Applegate,  for  appellee. 

Lewis,  C.  J.  Appellant  Instituted  this  ac- 
tion for  malicious  prosecution,  alleging  in  bis 
petition  that  appellee  maliciously,  and  with- 
out proI)Hble  cause,  procured  a  warrant  from 
a  magistrate  charging  him  (appellant)  with 
kukluxlng  him.  (appellee,)  by  whipping  him 
in  the  night-time,  he  (appellant)  being  in  dis- 
guise, and  caused  his  arrest  under  said  war* 
rant,  and  confinement  in  jail  upon  the  charge 
for  two  days.  It  is  further  alleged  that  a 
trial  was  had  upon  said  charge  before  the 
magistrate,  and  appellant  acquitted.  It  is 
admitted  in  the  answer  that  appellee  pro- 
cured the  warrant  and  caused  the  arrest  up- 
on the  cliarge  mentioned,  but  denied  that  it 
was  done  maliciously,  and  without  probable 
cause,  and  also  denied  that  appellant  was 
tried  and  acquitted.  As  theanswercontained 
a  denial  of  each  allegation  of  the  petition, 
and  thereby  made  an  issue  of  fact  that  in- 
Tolved  a  trial  upon  the  merits  of  the  case,  the 
demnrrer  was  prdperly  overruled. 

It  appears  that,  at  the  time  appellee  was 
assaulted  and  whipped  in  his  own  house,  ap- 
pellant occupied  a  room  in  the  same  building 
near  to  the  one  where  the  whipping  occurred, 
and  in  bis  testimony,  on  cross-examination, 


stated  he  heard  the  liclcs,  and  knew  appellee 
was  being  whipped,  and  heard  a  person  who 
lodged  in  a  room  adjoining  his  call  to  him, 
but  that  he  made  no  response;  and  it  is  made 
a  ground  of  reversal  that  upon  his  re-exam- 
ination the  lower  court  sustained  objection 
made  to  his  offer  to  state  why  be  did  not  re- 
spond to  the  person  who  called  him  while  the 
whipping  was  going  on.  Although  the  jury 
might  have  inferred  the  reason  of  his  silence 
was  that  he  was,  when  called,  not  in  his  own 
room,  but  engaged  with  others  whipping  ap- 
pellee, as  the  latter  tastided  he  was,  still  as 
no  avowal  was  made  of  what  it  would  be,  we 
cannot  say  that  lie  could  or  would,  if  permit- 
ted, have  given  any  reason  or  explanation  of 
his  silence  that  would  have  been  competent 
or  material  as  evidence,  and  cousequently  it 
does  not  appear  to  us  he  was  prejudiced  by 
the  action  of  the  lower  court  complained  of. 
For  the  same  reason,  we  cannot  say  appel- 
lant was  prejudiced  by  the  refusal  of  the 
court  to  permit  another  witness  to  state  the 
conversation  heard  by  him  between  those  en- 
gaged in  whipping  and  appellee,  for  it  may 
or  may  not  have  had  any  relevancy  to  the 
question  of  appellant's  presence  and  partici- 
pation. As  the  verdict  of  the  jury  was  for 
the  defendant,  it  is  not  material  how  much 
the  plaintifC  was  damaged,  and  in  what  bis 
loss  and  damage  may  have  consisted,  and  it 
is  therefore  unnecessary  to  consider  whether 
the  court  did  or  not  err  in  regard  to  testimony 
on  that  subject. 

The  court  instructed  the  jury  that  if  appel- 
lee had  caused  the  warrant  Issued  and  appel- 
lant arrested  and  confined  in  jail,  and  tliat  if 
they  believed  from  the  evidence  it  was  done 
with  malice,  and  without  probable  cause,  to 
believe  the  charge  they  should  find  for  the 
plaintiff  the  damages  sustained  by  him;  also, 
in  their  discretion,  give  punitive  damages. 

It  is  well  settled  that  to  maintain  an  action 
for  malicious  prosecution  the  onus  is  upon 
the  plaintiff  to  show  the  warrant  and  the  ar- 
rest were  caused  by  the  defendant  to  be  issued 
and  niade,  not  only  maliciously,  but  also 
without  probable  cause.  It  was  therefore 
proper  for  the  court  to  instruct  the  jury,  as 
was  done,  that  if  they  believed  from  the  evi- 
dence the  defendant  had  reasonable  or  prob- 
able cause  for  causing  the  arrest  and  impris- 
onment of  the  plaintiff  on  said  charge  they 
should  find  for  the  defendant,  even  though 
they  found  he  had  malice;  and,  as  probable 
cause  is  a  sufficient  defense  to  such  an  ac- 
tion, it  was  not  error  in  the  court  to  instruct 
the  jury  to  find  for  the  defendant  if  it  exist- 
ed, even  if  they  believed  the  charge  to  be  un- 
true. 

In  our  opinion  the  instructions  given  in 
this  case  fully  and  fairly  presented  the  issue 
to  be  tried,  and  in  such  terms  aa  made  it 
plain  what,  in  legal  contemplation,  was  prol)- 
able  cause  and  wliat  was  malice,  and  they 
moreover  embodied  all  the  law  applicable. 
Judgment  affirmed. 
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WiUDELH  «.  OoiaioinnEAi.TH. 
(Court  of  Appeal*  of  KmtuOeu.    Oat  26, 1880.) 

LarCXNT — I178TBUCTIOHS. 

On  an  indictment  charginK  defendant  with 
stealing  goods  of  the  valne  of  more  than  910,  it  is 
error  to  charge  as  to  grand  larceny,  and  to  refuse 
to  cbarge  as  to  the  lesser  oftenjae. 

Appeal  from  circuit  court,  Hardin  county. 
"Not  to  be  officially  reported." 
Irwin  <ft  Haynea,  for  appellant.    P.  W. 
Hardin,  Atty.  Oen.,  for  the  Commonwealth. 

P^TOB,  J.  The  indictment  charged  the 
accused  with  stealing  bacon  of  the  value  of 
more  than  910.  On  the  trial  an  instruction 
as  to  grand  larceny  was  given,  and  no  in- 
struction as  to  the  lesser  offense.  The  jury 
had  either  to  find  the  accused  guilty  of  grand 
larceny  or  acquit.  They  should  have  been 
allowed  to  say  that  the  offense  was  petit,  not 
grand,  larceny.  The  judgment  of  conviction 
is  reversed,  with  directions  to  award  a  new 
trial. 


ScHNxiDiEB  et  (U.  n.  Hessb  et  al.,  (three 

cases.) 
(Court  af  AppedU  of  Kentueky.  Oct.  29, 1889.) 
Rboobs  on  Appbau 
Where  six  months  after  a  moUon  for  new 
trial  was  denied,  and  after  many  extensions  of 
time,  against  the  objection  of  the  appellees,  a  bill 
tendered  was  signed  by  by-standers,  it  will  not  be 
considered,  except  by  consent  of  parties,  when  it  is 
apparent  that,  if  prepared  in  time,  the  judge  would 
liave  signed  Ik 

Appeal  from  Louisville  law  and  equity 
court. 

"Not  to  be  officially  reported." 

D.  M.  Rodman,  for  appellants.  Jff,  8. 
Barker,  for  appellees. 

Pbtob,  J.  The  record  in  this  case  was 
brought  to  the  superior  court  by  the  appel- 
lees, and  a  motion  made  to  affirm  as  a  de- 
lay case  before  the  record  was  complete,  and 
before  the  time  for  filing  the  record  by  the 
appellants  had  expired.  The  power  to  affirm 
the  case  without  an  appearance  by  the  ap- 
pellants may  well  be  questioned,  but,  as  the 
appellants  did  bring  their  record  when  com- 
pleted to  the  superior  court,  and  the  record 
is  now  here,  it  is  only  necessary  to  determine 
whether,  as  that  record  is  presented,  the  ap- 
pellants are  entitled  to  be  heard  on  the 
merits. 

It  seems  to  us  that  there  is  no  bill  of  evi- 
dence in  the  case,  and  that,  from  the  plead- 
ings alone,  no  reversal  can  be  had.  The  case 
was  decided  by  the  court  below  and  judgment 
rendered  on  the  12th  of  January,  1887;  on 
the  81st  of  January  the  motion  for  a  new 
'trial  was  overruled;  on  February  2d  the  or- 
der overruling  motion  for  a  new  trial  was  set 
aside;  on  April  4th  the  motion  for  a  new 
trial  was  overruled,  and  two  weeks  given  to 
file  bill  of  evidence;  April  18th  time  ex- 
tended one  week;  May  2d  bill  tendered,  and 
time  extended  to  complete  said  bill  until  the 
9lh;  on  May  9th  plaintiff  objects  to  signing. 


and  time  extended  to  complete  bill  until  16th; 
May  16tb  two  weeks'  time  to  complete  bill; 
May  23d  two  weeks'  time  given;  June  6th 
two  weeks;  June  20th  one  week:  June  27th 
time  extended  to  July  15th;  July  15th  time 
to  August  1st;  time  extended  to  Oct.  3d; 
Octol)er  Sd  bill  tendered  signed  by  by-stand- 
ers; on  the  4th  of  April,  1887,  the  motion  for 
a  new  trial  was  overruled,  and  the  bill  ten- 
dered, and  signed  by  by-stand«Ts  on  the  3d 
of  October,  1887, — a  period  of  six  months, 
lackins;  one  day,  the  appellees  were  kept  in 
court  for  the  purpose  of  completing  the  bill. 
Such  a  practice  cannot  be  indulged,  and  par- 
ticularly when  the  appellants  permitted  the 
day  on  which  the  bill  was  to  be  filed  to  pass 
without  any  extension  of  time  asked  for 
or  given  on  that  day.  Besides,  the  appellees 
were  constantly  objecting  to  such  a  dilatory 
proceeding,  and  we  perceive  no  reason  why 
such  a  bill  of  evidence  could  not  have  been 
reduced  to  writing  in  one  or  two  hours,  and 
still  the  period  of  six  months  passes  by  before 
the  record  is  made  complete  by  the  bill  of 
evidence.  The  bill  by  by-standers  will  not 
be  read  for  two  reasons:  (1)  It  Is  apparent 
from  the  record  that  if  prepared  in  time  the 
judge  would  have  signed  it.  (2)  No  bill  of 
evidence  will  be  allowed  or  considered  where 
such  delay  accompanies  its  making  up,  un- 
less by  the  consent  of  the  adverse  party. 
Judgment  affirmed. 


FaOE  0.  COHMONWBAI.TH. 
(Court  of  Appeala  of  Kentucky.    Oct  17, 1889.) 

IIVBDER— EvmaHOa— IXSTBUOTIOHa 

1.  Where  the  commonwealth's  attorney  admits 
as  true  the  facts  to  which  it  is  alleged  in  an  afBda- 
vit  for  continuance  that  an  absent  witness  would 
testii^,  it  is  proper  to  refuse  a  continuance  and  al- 
low the  contents  of  the  affidavit  to  lie  read  to  the 
jury  as  admitted  facts. 

3.  In  a  murder  trial,  proof  that  deceased  could 
not  live,  and  ttiat  he  said  he  could  not  live,  and 
had  given  up  all  hope  of  recovery.  Is  sufficient 
foundation  for  the  admission  of  dylngdecdarations. 

5.  The  admission  of  a  dying  declaration  that 
deceased  "was  shot  for  nothing, "  though  it  is  in- 
competent, is  not  prejudicial  to  defendant,  where 
the  fact  is  otherwise  satisfactorily  proved,  and 
where,  according  to  defendant's  own  testimony, 
he  could  have  avoided  the  homicide. 

4.  An  instruction  that  if  the  jury  find  de- 
fendant guilty  beyond  a  reasonable  doubt,  but 
doubt  whether  it  was  murder  or  manslaughter, 
they  must  convict  of  the  lesser  offense,  is  correct. 

6.  When  accused  himself  has  testified,  the  fact 
that  he  has  sworn  to  an  affidavit,  that  an  absent 
witness  would  testify  to  certain  facts,  which  the 
prosecution  Ium  admitted  to  be  true,  does  not  pre* 
elude  the  prosecution  from  impeaching  his  testi- 
mony, on  the  ground  that  it  would  be  contradict- 
ing what  it  has  admitted  to  be  true. 

e.  Deceased,  when  shot  by  defendant,  was  en- 
gaged In  a  quarrel  with  one  D.  The  court  in- 
structed the  jury  that  they  should  acquit  on  the 
ground  of  seu-defense  and.apparent  necessity,  if 
they  believed  that  when  defendant  shot,  if  he  did 
so,  he  believed,  and  had  reasonable  ground  to  be- 
lieve, that  he  or  D.  was  in  immediate  daoger  of 
great  bodily  harm  from  deceased,  and  that,  in  the 
exercise  of  a  reasonable  judgment,  it  was  neces- 
sary to  shoot  him  to  avert  such  danger,  real  or 
apparent,  "unless  his  own  wrongful  act,  or  the 
wrongful  act  of  said  D.,  made  the  harm  to  him- 
self or  D.,  or  both,  necessary  or  excusable  on 
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the  part  of  B^d"  daoaased.  Held,  that  the  in- 
struction did  not  assume  that  any  act  of  defend- 
ant or  D.  was  wrongful,  and  stated,  in  substance, 
that  defendant  had  no  right  to  shoot  deceased  to 
protect  D.  it  the  latter  was  in  fanlt,  whioh  was 
correct. 

7.  Nor  is  the  Instmction  objectionable,  where 
the  following  instruction  applies  the  reasonable 
doubt  in  favor  of  defendant  to  the  entire  case, 
for  failing  to  state  that  before  the  jurj  coald  act 
OD  the  qualification  they  must  believe,  to  the  ex- 
clusion of  a  reasonable  doubt,  that  some  wrongful 
act  of  defendant  or  D.  made  the  harm  excusable 
on  the  part  of  deoeased. 

Appeal  from  circuit  court,  Harlan  county. 

"  Not  to  be  officially  reported. " 

/.  D.  Blaek  and  N.  B.  Hays,  for  appel- 
lant P.  W.  Hardin,  Atty.  Gen.,  for  the 
Commonwealth. 

Holt,  J.  While  attending  an  election  at 
the  precinct  where  he  voted,  in  November, 
1888,  Calvin  Face  was  shot  and  killed  by  his 
cousin,  the  appellant,  Francis  Face.  The 
deceased  was  engaged  in  a  quarrel  with  one 
Day,  which  appears  to  have  been  provol^ed 
by  the  latter.  Just  as  it  ended,  the  appel- 
lant appeared  in  the  road  coming  towards 
where  tlie  parties  were  with  his  gun.  When 
be  got  within  about  five  steps  of  the  deceased, 
and  without  a  word  being  said  by  either  of 
them,  be  shot  him.  He  died  the  next  day. 
It  is  satisfactorily  proven  that  the  deceased 
was  at  the  time  standing  quietly  with  a  small 
pocket-knife  in  hiahand,  whittling,  probably, 
and  making  no  demonstration  towards  the 
appellant  or  any  one.  Indeed,  it  is  probable 
be  did  not  see  the  appellant  when  he  shot 
bim,  and  had  no  warning  of  his  danger.  It 
is  true,  the  accused  testilied  that  the  deceased 
advanced  towards  him  two  or  three  steps 
with  the  knife  in  his  hand,  and  that  he  then 
•hot  him.  He  is  supported  in  this  statement 
by  two  other  witnesses,  one  of  whom  says 
be  was  drunk  at  the  time;  and  all  three  are 
not  only  contradicted  in  their  statements  by 
numerous  witnesses,  but  impeached  as  to 
character.  The  wound  upon  the  deceased 
was  not  upon  the  front  of  his  body,  but  in 
the  side;  and  his  dying  statement  was  that 
he  had  not  said  or  done  anything  to  the  ap- 
pellant, and  did  not  see  him,  when  he  shot 
bim.  It  is  evident  the  killing  was  needless, 
and  without  excuse. 

The  appellant  asks  a  reversal  of  his  con- 
viction for  murder  upon  several  grounds. 
Several  witnesses  stated  that  the  deceased  was 
a  peaceable  man.  There  was  no  objection  or 
exception  to  this  testimony,  however,  and  the 
appellant  cannot  therefore  now  complain 
upon  this  score.  He  was  indicted,  and  also 
tried,  at  the  March,  1889,  term  of  court.  He 
asked  a  continuance  upon  his  affidavit  because 
of  the  absence  of  several  witnesses.  The 
presence  of  all  of  them  was  obtained,  how- 
ever, save  William  Ilall,  by  whom  the  ac- 
cused claimed  he  would  prove  certain  threats 
by  the  deceased  against  his  life.  The  affida- 
vit disclosed  that  the  proposed  witness  had 
been  arrested  and  taken  away  by  the  United 
'  States  authorities  upon  some  charge,  and  no 
circumstances  were  stated  showing  a  likeli- 
hood of  obtaining  his  presence  tis  a  witness 


at  the  next  or  any  future  term  of  tbe  court. 
But,  aside  from  this,  the  statements  of  the  af- 
fidavit as  to  what  be  would  prove  were  ad- 
mitted by  the  attorney  for  the  commonwealth 
to  ba  true;  and,  the  application  for  the  con- 
tinuance having  been  refused,  they  were  so 
read  to  the  jury  upon  the  trial. 

Section  189  of  the  Criminal  Code  provides: 
"The  provisions  of  the  Code  of  Practice,  in 
civil  actions,  in  regard  to  postponement  of 
the  trial  of  actions,  shall  apply  to  the  post- 
ponement of  prosecutions  on  application  of 
the  defendant,  except  that  when  the  i^cound 
of  application  for  a  continuance  ia  the  ab- 
sence of  a  material  witness,  and  the  defend- 
ant makes  affidavit  as  to  the  facts  which  such 
witness  would  prove,  the  continuance  shall 
be  granted,  unless  the  attorney  for  the  com- 
monwealth Admit  upon  tbe  trial  that  the  facts 
are  true."  In  188i5,  our  legislature  passed 
an  act  providing,  in  substance,  that  after  tbe 
indictment  term  the  attorney  for  tlie  common- 
wealth, in  order  to  prevent  a  continuance  on 
account  of  an  atnent  witness,  should  not  be 
compelled,  unless  the  court  thought  it  proper, 
to  admit  the  truth  of  what  tbe  affidavit  of  the 
accused  might  state  he  would  prove  by  him, 
but  only  that  he  would  so  testify  if  present; 
and  that  the  accused  could  upon  tbe  trial  read 
tbe  affidavit  as  the  deposition  of  the  absent 
witness,  subject  to  exception  for  incompe- 
tency, or  contradiction  by  other  evidence,  or 
impeachment  of  the  witness.  Crim.  Code,  § 
189.  It  Is  urged  that  this  enactment  is  in 
violation  of  the  constitutional  provision, 
which  guaranties  to  the  accused  "compulsory 
process  for  obtaining  witnesses  in  his  favor," 
and  is  therefore  void.  No  such  question, 
however,  arises.  The  statements  of  the  af- 
fidavit were  read  to  the  jury  as  admitted 
facts.  This  practice  has  been  criticised,  and 
has  grown  up  within  comparatively  late 
years.  The  common-law  practice  required  a 
witness  in  a  criminal  case  to  testify  in  open 
court.  We  recognize  the  fact  that  the  pro- 
duction of  the  witness  in  court  is  more  likely 
to  lead  to  the  fair  administration  of  justice. 
The  truth  or  falsity  of  his  statement  is  then 
the  more  likely  to  be  ascertained;  and,  while 
the  speedy  administration  of  the  law  ia  highly 
important  to  l)oth  the  accused  and  the  public, 
yet  the  great  end  of  a  court  is  to  administer 
justice.  This  is  undoubtedly  more  apt  to  l>e 
attained  by  the  personal  presence  of  the  wit- 
ness; and  this  has  been  the  general  policy  of 
the  law  from  the  date  of  tnagna  eharta  to  the 
present.  It  subserves  public  policy,  and 
guards  individual  right.  If  the  manner  of  a 
witness  adds  weight  to  his  testimony,  the  de- 
fendant should  have  the  benefit  of  it;  and,  if 
it  detracts,  the  same  is  true  of  the  state. 
While  the  wisdom  of  tbe  practice  has  been 
doubted,  and  it  lias  often  been  said  that  it  is 
not  to  be  encouraged,  yet  the  decided  current 
of  authority  is  that  it  is  not  error  to  refuse  a 
continuance  to  a  defendant  in  a  criminal 
cause  where  the  state  admits  that  the  state- 
ments In  his  affidavit  of  what  he  will  prove 
by  the  absent  witness  are  facts.    It  is  true 


Digitized  by 


Google 


Ky.) 


OVERALL  «.  BLAND. 


273 


thiit  this  was  denied  in  the  case  of  Goodman 
T.  State,  Meigs.  195;  but  it  has  been  affirmed 
in  Browning  v.  State,  38  Miss.  47;  Van 
Mfcter  T.  People,  60  111.  168;  People  v.  Ver- 
milyea.  7  Cow.  369;  Wassels  t.  SUte,  26 
Ind.  30;  People  t.  Diaz,  6  Cal.  248 ;  and.otber 
cases.  In  such  a  case  the  truth  of  the  state- 
ments go  to  the  jury  as  admitted.  It  is  their 
positive  duty  to  so  consider  thera.  They  are 
not  open  to  controversy,  and  it  cannot  be  said 
that  the  accused  is  deprived  of  his  witness. 
This  being  so,  he  cannot  be  heard  to  say  that 
be  has  been  prejudiced.  It  is  upon  this 
ground  that  the  decided  weight  of  authority 
rests.  In  our  opinion,  it  should  be  followed, 
and  the  more  especially  since  the  section  of 
our  Code  above  cited  should  not  be  decliired 
Dnconstitutional  unless  it  be  so  beyond  ques- 
tion. It  does  not  appear  that  the  common- 
wealth was  permitted,  upon  the  trial,  to  im- 
peach, either  directly  or  indirectly,  the  truth 
of  the  statements  in  the  affidavit  as  to  what 
tlie  absent  witness  would,  if  he  had  been 
present,  have  proven.  It  is  true,  a  witness 
of  that  name  was  impeached;  but  the  record 
shows  that  another  person  of  the  same  name 
t«8tiBed  in  the  case,  and  we  must  presume 
the  impeachment  related  to  him.  The  ac- 
cused tratified  for  himself.  He  thereby  placed 
himself  in  the  attitude  of  any  otiier  witness 
in  the  case.  He  was  then  liable  to  contradic- 
tion or  impeachment;  and  it  cannot  properly 
be  said  that  the  testimony  impeaching  him 
contradicted,  either  directly  or  indirectly, 
what  the  commonwealth  had  admitted  to  be 
true.  Lockard  v.  Com.,  87  Ky.  — .  8  S.  W. 
Rep.  266.  It  is  trne,  the  accused  had  sworn 
to  the  affidavit  as  to  what  the  absent  witness 
would  prove;  but  the  attorney 'for  .the  state 
bad  admitted  the  statements  thereof  as  facts. 
The  foundation  for  the  admission  of  the 
statements  of  Calvin  Pace  as  a  dying  declara- 
tion was  sufficiently  laid.  It  is  well  settled 
that  it  is  inadmissible  as  such  unless  made 
in  extremis,  and  under  a  sense  of  impending 
death.  If  tlie  least  hope  of  recovery  exists, 
it  cannot  be  admitted  as  evidence;  and  being 
tx  parte,  and  admitted  from  necessity,  it 
mast  be  clearly  shown  to  come  within  the 
well-established  rule.  Peoples  v.  Com.,  87 
Ky.  — .  9  S.  W.  Rep.  509, 810.  Here  it  was 
proven,  however,  that  the  dying  man  said,  as 
also  the  circumstances  of  the  case  showed, 
that  he  could  not  live,  and  that  he  had  given 
up  all  hope  of  recovery.  The  statement,  in 
substance,  was  that  when  he  was  shot  he  was 
not  doing  anything,  did  not  then  see  the  ac- 
cused, and  that  he  was  shot  for  nothing.  A 
dying  declaration  most  relate  to  the  circum- 
stances attending  the  injury.  Only  so  much 
of  it  is  competent  as  details  the  manner  of  it. 
So  much  of  the  statement  as  declared  "he 
was  shot  for  nothing"  was  incompetent;  but 
it  merely  stated  what  was  otherwise  satis- 
factorily proven.  Its  non-introduction  could 
not  have  produced  a  different  result;  and  it 
cannot,  therefore,  be  said  that  the  accused 
was  prejudiced  by  it.  Even  if  the  killing 
occurred  as  the  accused  says  it  did,  yet  it  £ 
v.l28.w.no.l4--18 


plain  he  conid  have  avoided  taking  the  life 
of  his  relative.  The  latter  had  a  small  pocket- 
knife  in  his  hand.  He  was  distant  from  the 
accused  five  or  six  steps;  and,  even  if  lie  did 
advance  towards  the  appellant  two  or  three 
steps, — and  the  evidence  shows  this  to  be  un- 
true,—yet  the  accused  could  undoubtedly 
have  gotten  out  of  his  way  without  endanger- 
ing himself. 

The  jury  were  properly  instructed  as  to  the 
law  of  murder  and  voluntary  manslaughter. 
The  accused  was  given  the  benefltof  the  rea- 
sonable doubt,  and  the  jury  were  informed 
tliat  if  they  found  him  guilty  beyond  a  rea- 
sonable doubt,  but  doubted  whether  it  was 
murder  or  manslaughter,  they  must  convict 
of  the  lesser  offense. 

In  our  opinion,  the  fourth  instruction  is 
not  open  to  the  objections  raised  to  it.  After 
telling  the  jury  that  they  should  acquit  the 
defendant  upon  the  ground  of  self-defense 
and  apparent  necessity,  if  they  believed,  from 
the  evidence,  that  when  he  shot  the  deceased 
(if  he  did  so)  he  l>elleved,  and  had  reasonable 
grounds  to  believe,  that  he  or  Daniel  Day 
was  then  in  immediate  danger  of  great  bodily 
harm  at  the  hands  of  the  deceased,  and  that, 
in  the  exercise  of  a  reasonable  judgment,  It 
was  necessary,  or  apparently  necessary,  to 
shoot  him  to  avert  such  danger,  real  or  ap- 
parent, this  qualification  was  added  to  the 
Instruction:  "Unless  his  own  wrongful  act, 
or  the  wrongful  act  of  said  Day,  made  the 
harm  to  himself  or  Day,  or  both,  necessary 
or  excusable  on  the  part  of  said  Calvin  Pace." 
This  does  not  assume  that  any  act  of  the  ao- 
cnsed  or  Day  was  wronj^ful;  and  it  only  tells 
the  jury,  in  substance,  tliat  the  appellant  had 
no  right  to  shoot  the  deceased  to  protect  Day 
if  the  latter  was  in  fault.  This  is  undoubted 
law.  It  is  also  urged,  too,  that  the  instruc- 
tion should  have  incorporated  the  idea  of  rea- 
sonable doubt;  that  the  jury  should  have 
been  told  that,  before  they  could  act  upon 
the  qualittcation,  they  must  believe,  to  the 
exclusion  of  a  reasonable  doubt,  that  some 
wrongful  act  of  the  accused  or  Day  made  tlte 
harm  necessary  or  excusable  upon  the  part 
of  the  deceased.  This  would  have  been 
proper,  but  it  was  substantially  done.  The 
succeeding  instruction  applied  the  reasonable 
doubt  in  favor  of  the  appeUant  to  the  entire 
case;  and  the  jury  could  not  well  have  un- 
derstood that  they  could  find  against  him  as 
to  any  material  fact,  unless  they  believed  it 
proven  l>eyond  a  reasonable  doubt.  The  ap- 
pellant has  been  fairly  tried  by  his  neighbors, 
and  must  suffer  the  consequences  of  his  cruel 
and  needless  act.    Judgment  affirmed. 


07EBALL  et  al.  V.  Bland  et  al, 
iPouTt  of  Appeal*  of  KmHuOiu-    Oct  10, 1889.) 

"WllJ.8 — USDCB  InFLCTSKOB. 

1.  On  the  issue  of  nndue  inflnence  In  procuring 
a  will  to  be  made,  the  jury  were  instructed  that 
the  fact  that  testatrix  may  have  bad  spells  or  dis- 
ease that  affected  ber  mind  vrbile  tbey  continued, 
or  that  may  have  injured  her  mind,  will  not  inval- 
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Idate  her  will,  it  at  the  time  she  made  it  she  had 
mind  and  memory  sufBcient  to  make  the  will,  and 
was  not  unduly  influenced  to  make  it.  Held,  that 
the  inBtmotion  was  not  prejudicial  as  charging  that 
it  was  essential,  to  invalidate  the  will,  that  the 
undue  influence  should  have  been  exercised  at  the 
very  moment  that  testatrix  signed  it,  when  un- 
due influence  was  properly  defined  in  another  in- 
struction, and  the  evidence  introduced  to  show 
such  influence  was  not  confined  to  that  particular 
time. 

2.  A  refusal  to  allow  witnesses  who  knew  testa- 
trix well,  and  detailed  her  conduct  and  peculiari- 
ties from  their  own  observation,  to  testify  as  to 
their  opinion  as  to  whether  she  had  mind  enough 
to  nnderstand  the  paper  in  contest,  or  could  have 
been  taught  to  nnderstand  it,  is  not  prejudicial  to 
the  contestants,  where  the  same  witnesses  testi- 
fied that  in  their  opinion  she  had  not  mind  enough 
to  make  a  will,  and  understand  its  nature  and  con- 
tents. 

Appeal  from  circuit  coart,  Hardin  county. 

"Not  to  be  ofiBcially  reported." 

/.  P.  Hobaon,  Wilson  A  Sprigg,  and  /. 
H.  Vanmeter,  for  appellants.  Bush  &  Rob- 
ertson and  E,  Dudley  Walker,  for  appellees. 

Holt,  J.  The  will  of  Maria  Bland  is  as- 
sailed upon  the  grounds  of  incapacity  and 
undue  influence.  A  great  many  witnesses 
have  testified  pro  et  oon  in  the  case.  A 
careful  reading  of  the  t«*Btimony  satisfles  us, 
however,  that  while  the  testatrix  was  occas- 
ionally subject  to  hysteria,  and  was  in  some 
respects  peculiar  in  conduct,  perhaps,  yet  she 
had  capacity,  witliin  the  meaning  ut'  tlie  law, 
to  make  a  will.  Site  dicbited  its  provisions, 
and  the  draughtsman,  as  well  as  the  attest- 
ing witnesses,  who  had  Icnown  her  for  many 
years,  testify  unqualifledly  to  tier  then  capac- 
ity. Moreover,  letters  subsequently  written 
by  her  to  tlie  draughtsman  relative  to  the 
paper  unmistakably  attest  her  cap^icity  and 
knowledge  of  its  contents.  Many  ottier  wit- 
nesses who  base  their  opinions  upon  circum- 
stances detailed  by  them,  and  a  long  ac- 
quaintance with  her,  testify  to  her  compe- 
tency to  execute  the  instrument.  The  evi- 
dence as  to  any  undue  influence  over  her  is  not 
of  a  satisfactory  character.  Bhe  was  a  maiden 
lady,  and  lived  witli  her  two  brothers,  E. 
U.  and  .T.  H.  Bland.  The  evidence,  so  far  as 
there  is  any,  pointing  to  influence  over  her, 
relates  principally  to  her  brotlier  E.  U.  Bland, 
who  in  the  main  attended  to  her  business, 
and  to  whom  she  was  undoubtedly  much  at- 
tached. It  is  no  doubt  true  that  he  had  that 
influence  with  her  which  a  brother  thus  sit- 
uated would  ordinarily  have  with  a  sister; 
but  influence,  unless  it  be  of  a  character 
which  the  testator  is  too  weak  to  resisC ,  and 
which  deprives .  him  of  his  free  agency,  will 
not  invalidate.  Several  witnesses  say  that 
the  testatrix  was  subject  to  her  brother's  con- 
trol. Upon  the  other  hand,  there  is  evidence 
contradicting  such  a  state  of  case;  and  in  any 
event  there  is  no  evidence,  of  a  satisfactory 
character,  showing  that  the  brother,  it  pos- 
sessed of  such  influence,  exerted  it  in  any 
way  or  to  any  extent  in  the  production  of  the 
paper  in  contest,  or  that  it  was  the  product 
of  such  a  sinister  influence.  He  so  testifies, 
and  there  is  no  satisfactory  evidence  contra- 


dictory of  his  statement.  The  paper,  after  a 
contest  in  each  court,  has  been  sustained  in 
both  the  county'and  circuit  coiirt. 

Several  questions  are  presented  by  the  ap- 
pellants' counsel:  but  only  two  of  them,  in 
our  opinion,  require  consideration.  The  evi- 
dence as  to  undue  influence,  while  to  our 
minds,  as  it  was  to  the  minds  of  the  jury  in 
the  circuit  court  and  the  judge  in  the  county 
court,  not  of  a  satisfactory  character,  yet 
was  suQlcient  to  authorize  the  question  to  go 
to  the  jury  upon  proper  instructions.  The 
jury  were  thus  instructed  upon  this  subject: 
"  The  fact  that  the  testatrix  may  have  had 
nervous  spells  or  other  spells  or  disease  that 
affected  her  mind  whilst  they  continued,  or 
that  may  have  injured  her  mind,  will  not  in- 
vali<Iate  her  will,  if  the  jury  believe,  from 
the  evidence,  that  at  the  time  she  made  the 
paper  in  contest  she  had  mind  and  memory 
suflicient  to  make  Iter  will,  as  set  out  in  the 
fourth  instruction,  and  was  not  unduly  influ- 
enced to  make  it."  It  is  urged  that  this  in- 
struction, in  substance,  told  the  jury  that 
they  could  not  find  against  the  paper  unless 
they  l)elieved,  from  the  evidence,  that  the 
undue  influence  was  brought  into  exercise  at 
the  very  moment  the  testatrix  signed  it,  and 
that  it  limited  the  question  of  the  exercise  of 
undue  influence  to  the  time  of  the  execution 
of  it.  Tlie  contestants,  upon  this  idea,  of- 
fered the  following  instruction,  but  it  was 
refused':  "If  the  execution  of  the  paper  in 
contest  was  procured  by  undue  influence,  as 
set  out  in  the  foregoing  instructions,  it  is 
immaterial  when  such  influence  was  exerted, 
if  it  operated  upon  the  mind  of  Maria  Bland 
at  the  time  of  the  execution  of  the  paper." 
If  the  contention  of  the  appellants  be  true. 
then  undoubtedly  tlie  jury  were  misin- 
structed.  If  a  will  be  assailed  upon  the 
grou  nd  of  undue  influence,  the  inquiry  is  not 
merely  whether  the  person  exercising  it  was 
doing  so  at  the  time  of  its  execution,  but 
whether  such  an  influence  had  been  acquired,  | 
and  was  then  operating  upon  and  controlling  ^ 
the  testator  to  the  extent  of  destroying  his 
free  will.  Taylor  v.  Wilburn,  64  Amer.  I 
Dec.  186.  It  is  not  necessary,  of  course,  tliat  j 
threats  or  improper  influence,  exerted  in  any  : 
other  way,  should  be  resorted  to  at  the  tim''  I 
of  the  execution  of  the  paper.  It  is  enougli  | 
if  it  l)e  afterwards  executed  under  a  con- 
trolling influence  previously  put  in  operation, 
and  which  is  still  controlling  the  testator  to 
the  extent  of  destroving  his  free  agency. 
Davis  V.  Calvert,  25'  Amer.  Dec.  282.  In 
our  opinion,  however,  the  jury  could  not  well 
have  so  understood  the  instruction;  and  es- 
pecially in  view  of  the  fact  that  undue  in- 
fluence had  been  properly  defined  in  a  pre- 
vious instruction.  By  it  they  were  told: 
"Undue  influence,  in  the  meaning  of  the 
law,  is  such  influence  exerted  over  the  testa-  ' 
trix  as  to  constrain  her  to  do  against  her  will  | 
what  she  is  unable  to  refuse,  and  to  dispose  . 
of  her  property  in  a  manner  she  would  not  ' 
have  done  if  left  to  a  free  exercise  of  her  own 
judgment  and  choice."     The  inquiry  before 
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tbejniyfor  evidence  showing  andue  Influ- 
ence over  the  testatrix  had  not  been  limited 
to  anj  exercised  at  the  verj  time  of  waking 
the  will.  The  testimony,  so  far  as  any  was 
introdaoed,  as  to  influence  over  her,  was  not 
ronflned  to  that  particular  time;  and  we  can- 
not well  suppose  that  the  jury,  either  from 
its  language  or  the  conduct  of  the  case,  could 
have  understood  the  instruction  as  is  now 
contended  by  the  appellants.  Indeed,  it  is 
plain  they  must  have  understood  it  in  the 
sense  which  the  law  requires  in  order  to  in- 
validate a  will,  although  it  does  not,  in  ex- 
press words,  tell  them  that  the  exercise  of 
the  andae  influence  is  not  limite<l  to  the  time 
of  the  execution  of  the  paper,  in  order  to  in- 
validate it,  but  it  is  sutflcient  it  it  be  then 
controlling  the  testator. 

Several  witnesses  for  the  contestants  were 
askfd  if,  in  their  opinion,  the  testatrix  had 
mind  enough  to  understand  the  paper  in  con- 
test by  reading  it,  or  could  have  been  taught 
to  understand  it.  These  witnesses  knew  her 
welL  They  spoke  from  a  personal  aoquaint- 
anoe  with  her.  They  detailed  her  conduct  and 
peculiarities  from  their  own  observations.  We 
therefore  thi  nk  the  question  was  a  proper  one. 
but  the  contestants  were  not  prejudiced  by 
the  refusal  of  the  court  to  allow  it  to  be  asked 
because  these  same  witnesses  testified  in  sub- 
stance, that  the  testatrix  had  not  mind  enough 
in  their  opinion,  to  make  a  will,  and  under- 
stand its  nature-and  contents.  The  appellants 
hid,  in  substance,  the  benefit  of  an  atfirmative 
answer  to  the  question ;  and  it  follows  that,  if 
it  had  been  aske.1  and  answered  in  the  partic- 
ular form  used,  it  would  not  have  produced  a 
different  verdict,  or  aided  in  so  doing.  Judg- 
ment affirmed. 


LOCISVILLB  &  N.  R.  Co.  p.  WiLSET. 

(Court  of  AppecUa  of  Kentiuiky.  Oct.  2i,  1889.) 
EncnoK  or  Fassenobrs— Damaobs. 

1.  PlaintUt  bought  a  ticket  to  •  point  on  de- 
fendant's road.  A  wreck  occurred  on  the  way, 
ud  the  train  was  delayed  over  night.  Plaintiff, 
Mag  (icl^  was  unable  to  wait  on  the  train,  and 
Mked  the  oondootor  if  the  check  he  had  given  him 
would  iM  good  for  the  next  day,  and  was  told  It 
would  not  The  next  day  plaintiff  boarded  anoth- 
er train  for  hia  destlnsuon.  After  some  dispute 
u  to  riding  on  tbe  chedc,  be  offered  the  regular 
fare,  bot,  on  refusing  to  pay  the  extra  price  de- 
■aaoded  when  tickets  are  not  bought  before  enter- 
iig  the  train,  be  was  ejected.  Held,  that  plaintiff 
was  entitled  to  damages  for  such  ejection.' 

i.  While  plaintiff,  In  such  case,  was  entitled 
to  more  than  nominal  damages,  a  verdict  for  S3,S00 
WK  excessive. 

Appeal  from  circuit  court.  Rockcastle 
county. 

"Xot  to  be  officially  reported." 

Hill  &  Aleom,  for  appellant.  W.  0.  Bradley, 
f-  H.  Bepptrt,  and  A.  Duvall,  for  appellee. 


'See,  as  to  the  rights  of  one  who  attempts  to 
nde  on  a  railway  train  without  a  proper  ticket, 
aad  when  he  may  recover  damatres  for  being  eject- 
ed, BaiUxwd  Co.  v.  Bambrey,  (Pa.)  16  All.  Rep.  67, 
asdnote;  Wlghtman  v.  Railway  Ck).,  (Wis.)  40  N. 
w.  Rep.  669,  and  note;  Railroad  Co.  v.  Holdridge, 
(Ind.)  ao  N.  E.  Bep.  837,  and  note:  Thorp  v.  Rail- 
nnd  Co.,  (Vt.)  17  AtL  Rep.  79L 


Prtor,  J.  This  case  comes  to  this  court 
by  an  appeal  from  the  superior  court,  and  in- 
volves but  one  question  that  we  propose  to 
consider.  The  plaintiff  had  l)een  ejected 
from  the  car  of  the  Louisville  &  Xashville 
Railroad  Company  for  an  alleged  failure  to 
pay  his  fare  from  the  town  of  Mount  Vernon 
to  the  town  of  London.  He  boarded  the 
train  at  the  Danville  Junction  a  day  or  two 
before  the  trouble  with  the  company  orig- 
inated, and  paid  tbe  regular  fare  from  that 
place  to  London.  On  the  way  to  London  a 
wreck  had  taken  place  on  the  road,  causing 
the  train  to  stop  at  Mount  Vernon  in  the 
evening,  and  remain  there  until  4  o'clock 
the  next  morning.  The  plaintiff,  being  un- 
well, stated  that  he  was  in  no  condition  to 
remain  on  the  car  until  the  wreck  was  re- 
moved, and  inquired  of  the  conductor  if  the 
ticket  that  had  been  taken  up  by  him.  for 
which  a  check  had  been  placed  in  bis  hat  as 
a  substitute,  would  be  good  on  the  next  day. 
He  was  told  that  it  wonld  not,  and,  after 
threatening  to  sue  the  company  if  more  was 
demanded  of  him,  left  the  train,  and  remained 
at  an  hotel  during  the  night.  On  tbe  next 
day  he  boarded  another  train  belonging  to 
the  company  destined  for  London,  and,  when 
pay  was  required  of  bim,  claimed  that  he 
had  paid  his  passage  the  day  before,  but. 
after  soine  conversation  with  the  conductor, 
agreed  finally  to  pay  the  regular  price  of  a 
ticket,  which  was  85  cents;  but  the  conduct- 
or required  a  greater  sum.  under  a  regula- 
tion of  the  company  increasing  the  fare 
where  the  ticket  was  not  purchased  at  the 
regular  depot.  This  the  plaintiff  refused  to 
pay,  and  he  was  removed  from  the  train  by 
its  otfloers.  The  conductor  knew,  when  he 
ejected  him  from  the  car,  that  he  had  paid 
his  passage  the  day  before,  but  persisted  in 
requiring  the  plaintiff  to  leave  or  pay. 

There  was  no  reason  for  such  a  demand  by 
the  conductor,  but.  on  the  contrary,  with  a 
knowledge  of  tbe  facts,  he  ought  to  have 
permitted  him  to  travel  on  the  check  given 
him  by  the  conductor  the  day  before,  or  at 
least  to  have  accepted  from  him  the  regular 
fare,  instead  of  exacting  a  penalty,  and  de- 
stroying the  evidence  of  the  payment  the  day 
previous  by  tearing  up  the  check  that  had  been 
given  hlra.  Tbe  conductor  may  have  sup- 
posed that  he  was  discharging  his  duty  in  ex- 
acting payment,  and  under  the  circumstances 
could  not  have  acted  with  any  malicious  pur- 
pose, or  with  the  intention  to  injure  the 
pLiintiff;  and  therefore  we  think  the  dam- 
ages awarded  were  excessive.  That  the 
plaintiff  was  entitled,  as  compensation,  to 
something  more  thau  bis  loss  of  time,  is 
manifest.  He  was  doubtless  humiliated  and 
mortified  by  the  action  of  the  conductor,  who 
ought  to  have  known  better  than  to  have 
been  guilty  of  such  a  wrong;  still  a  verdict 
of  $2,500.  in  our  opinion,  was  too  much,  un- 
der the  facts  proven.  One  party  was  deter- 
mined to  be  carried  to  his  place  of  destina- 
tion upon  the  fare  he  had  already  paid,  and 
the  conductor  was  as  much  determined  that 
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he  should  pay  another  fare,  when  he  knew 
thiit  the  compiiny's  own  action  bad  caused 
the  delay  from  which  the  whole  trouble  orig- 
inated. 

We  have  exHinined  the  cases  carefully 
where  compensatory  damages  have  been 
awarded  in  this  class  of  cases,  and  where 
greater  indignity  and  Insult  have  been  of- 
fered than  in  this  casp,  and  the  damages  were 
for  a  much  less  sum,  and  still  the  question  as 
to  whether  they  were  excessive  was  seriously 
considered.  In  the  case  of  Railroad  Co.  v. 
Ballard  (recently  decided  by  this  court)  a  ver- 
dict of  $3,000  was  sustained  for  the  action  of 
the  conductor  in  putting  the  plaintiff,  a  fe- 
male, off  the  train  after  it  had  passed  her  sta- 
tion, in  a  lonely  spot,  late  in  the  evening,  and 
accompanied  with  acts  of  insult  calculated  to 
enhance  the  damages.  There  had  been  two 
verdicts  for  a  like  amount;  the  case  having 
been  once  reversed  by  this  court,  and  a  new 
trial  awarded.  The  plaintifF  had  to  walk 
nearly  a  mile  back  to  the  depot  alone,  and 
from  there  to  her  home,  and  was  confined  to 
her  bed  on  account  of  the  excitement  result- 
ing from  the  conduct  of  the  officers  of  the 
train.  The  case  reversed  is  found  in  85  Ky. 
307,  3  S.  W.  Bep.  580.  The  case  affirmed  is 
in  10  S.  W.  Bep.  429.  In  this  case  tlie  ap- 
pellee, after  being  put  ott  the  train,  got  on 
board  of  a  construction  train,  and  returned 
to  Mount  Yernon,  a  distance  of  two  miles. 
There  was  no  malice  alleged  on  the  part  of 
the  conductor,  and  none  proven.  It  is  a  qaes- 
tion  of -compensation  only.  While  the  right 
of  recovery  is  not  confined  to  nominal  dam- 
ages, a  less  sum  should  have  been  awarded, 
as  the  facts  are  now  presented.  Railroad  Co. 
V.  Cunningham,  67  111.  316;  Same  v.  John- 
son, Id.  313;  Bailroad  Co.  v.  Flagg,  43  III. 
364;  Railroad  Co.  v.  Milllgan,  50  Ind.  393. 
For  the  reasons  indicated  the  judgment  is  re- 
versed, and  remanded  for  a  new  trial  and 
proceedings  consistent  with  this  opinion. 


t>AREBB  V.  COUHONWBALTH. 

(Court  of  Appeals  of  Kentueky.    Oot.  29, 1889.) 

IXTOXIOATLNS  LlQDORS— IlXBOAI.  SaLH. 

Where,  under  a  local  act  prohibiting  the  sale 
of  •plritnous  liquors  in  a  certain  county,  It  is 
provided  that  phyilciantrmay  prescribe  liquor  as  a 
medloine,  and  have  It  administered  to  a  patient, 
the  law  is  not  violated  when  a  physician  goes  to  a 
drug-store  with  the  husband  of  a  married  woman, 
whose  condition  requires  whisky,  writes  a  pre- 
scription with  several  ingredients  iDcluding  wnis- 
ky,  which  the  husband  aa»  filled  and  administers 
to  ills  wife. 

Appeal  from  eircnit  court,  Bowsn  oonnty. 

"Not  to  be  officiftlly  reported." 

Clarke  <t  Saulsberry  and  Toung,  Mitcfull 
A  Toung,  for  appellant.  P.  W.  Hardtn, 
Atty.  Gen.,  for  the  Commonwealth. 

Prtor,  J.  The  power  of  the  legislature 
to  regulate  and  control  the  sale  of  spirituous 
liquors  is  unquestioned ;  and  in  the  exercise 
of  this  power  a  law  was  passed,  local  in  its 
character,  prohibiting  the  sale  and  use  of  vin- 


ous and  malt  iiqnors  in  the  county  of  Rowan. 
It  is  argued  that  the  act  is  unconstitutional, 
and  for  that  reason  the  case  was  transferred 
to  this  court  from  the  superior  court.  The 
physician  has  the  right  to  prescribe  liquor  as 
a  medicine,  and  to  have  it  administered  to 
his  patient,  under  the  act  in  question.  The 
intent  and  purpose  of  the  enactment  was  to 
prevent  the  sale  and  use  of  whisky  as  a  bev- 
erage.  The  facts  of  the  record  show  that  the 
prescription  was  made  in  good  faith  by  a  reg- 
ular practicing  physician,  and  administered 
to  his  patient,  a  married  woman,  whose  con- 
dition at  the  time  required  it  The  physician 
went  to  the  drug-store  with  her  husband, 
there  wrote  the  prescription,  and  it  was  filled 
for  the  husband,  who  paid  the  money  for  it, 
and  administered  it  to  his  wife.  Tlie  pre- 
scription was  made  up  of  several  ingredients, 
and  all  in  the  same  buttle.  It  appears  that 
the  whisky  was  gotten  in  good  faith,  for  the 
purposes  mentioned,  and  with  no  intention 
of  violating  the  local  option  law.  There  is 
no  proof  to  tlie  contrary.  The  illustration  by 
Biackstone  as  to  the  construction  of  penal 
statutes  should  apply  here.  A  heavy  penalty 
being  imposed  on  any  one  for  shedding  blood 
in  the  street  would  not  be  held  to  apply  to 
the  physician  who  bled  the  man  that  bad 
fallen  with  a  fit  in  the  public  way;  and  so  of 
this  local  law.  While  neither  the  physician, 
druggist,  nor  the  husband  had  the  right  to 
purchase  It  to  be  used  as  a  beverage,  or  to  ad- 
minister it  to  satisfy  the  appetite  for  drink, 
the  pliyslcian,  with  the  right  to  preecriL>e  and 
administer  it  as  a  medicine,  having  done  so 
by  applying  to  the  druggist  to  fill  the  pre- 
scription, all  of  which  was  done  and  admin- 
istered in  good  faith,  was  not  a  violation  of 
the  spirit  or  meaning  of  the  act.  And  the 
court,  instead  of  instructing  the  jury  to  find 
for  the  commonwealth,  should  have  instruct- 
ed them,  if  they  believed,  from  the  testi- 
mony, that  it  was  purchased  and  used  in  the 
manner  proven,  they  should  find  the  defend- 
ant not  guilty.  While  all  three  of  the  par- 
ties— ^the  physician,  druggist,  and  husband — 
would  have  been  liable  if  the  liquor  was  ob- 
tained as  a  beverpge,  or  to  evade  the  IochI  law, 
yet,  upon  the  facts  presented,  there  is  nothing 
upon  which  to  base  a  verdict  of  guilty.  See 
Com.  V.  Beynolds,  12  S.  W.  Bep.  182,  (ap- 
peal  from  Fleming,  decided  at  the  present 
term.)    Judgment  reversed. 


Commonwealth  e.  Brtant  et  oZ. 

(Court  of  AppeaU  of  Kentucky.    Oct.  3*,  1889.) 

CoNSPiBAOT— Indictment. 
An  indictment  charging  defendants,  in  the 
exact  language  of  Gen.  St.  Ky.  c.  29,  art.  S6,  $  3, 
with  "unlawfully  confederating  and  bandin|r them- 
selves together,  and  going  forth  armed, "  is  suffi- 
cient, though  it  alleges  that  defendants'  purpose 
was  to  rescue  a  person  from  jail,  which,  if  accom- 
plished, would  be  a  distinct  offense,  and  does  not 
allege  that  such  purpose  was  accomplished. 

Appeal  from  criminal  court.  Pike  county. 
"Not  to  be  offlcially  reported." 
P.  W.  Hardin,  Atty.  Gen.,  for  the  Com- 
monwealth. 
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Lewis,  0.  J.  Appellees  are  accused  In  the 
indictment  ot  the  crime  of  unlawfully  con 
federating  and  bandinfi;  together,  and  going 
forth  armed,  committed  by  unlawfully  confed- 
erating and  banding  themselves  together,  and 
going  forth  armed  with  gnns  and  pistols,  for 
the  purpiose  of  rescuing  from  the  jail  of  Pike 
county  one  Bryant,  who  was  there  for  unlaw- 
fally  selling  spirituous  liquors  in  Pike  county. 
The  offense  with  which  appellees  are  charged 
is  described  and  made  punishable  by  section 
S.  art.  86.  c.  29.  p.  468,  Gen.  St..  in  the  exact 
language  used  in  the  indictment,  and  we  are 
unable  to  see  upon  what  ground  the  demur- 
rer was  sustained.  The  purpose  for  which 
it  is  charged  they  so  unlawfully  confederated 
and  banded  together  and  went  forth  armed 
was  to  rescue  a  certain  person  from  jail, 
which,  if  accomplished,  would  have  been  a 
distinct  odense.  But  it  was  not  less  an 
offense  in  the  meaning  and  language  of  the 
law  to  do  what  they  are  charged  in  the  in- 
dictment with  doing,  if  done  for  an  unlaw- 
ful purpose,  whether  that  purpose  was  actu- 
ally accomplished  or  not.  Wherefore  the 
Judgment  sustaining  the  demurrer  is  re- 
versed, and  cause  remanded  for  further  pro- 
ceedings consistent  with  this  opinion. 


Barnes  o.  GEEsaj's  Adm'b. 

(Court  of  Appeals  of  KentuOq/.    Oct  H,  1889.) 

Fbomissokt  Notes —Patmbnt. 

1.  In  an  action  upon  oertain  notes,  defendant 
cannot  claim  to  be  credited  by  the  amount  due  him 
for  aervlces  rendered  the  payee,  where  such  serv- 
ices were  rendered  before  the  fcivlng  of  one  of  the 
Botee,  and  the  execution  of  a  lien  to  secure  the 
same  and  previons  notes,  ae  they  must  be  pre- 
sumed to  have  been  paid  for, 

8.  An  indorsement  on  a  note,  "June  23, 1881, 
credit,  laoo, "  shows  that  the  credit  was  not  al- 
lowed for  the  delivery  of  140  bnshels  of  wheat  of 
the  crop  of  l^t,  valued  at  9110. 

3.  FlaintliPs  testator  and  defendant's  father 
Bade  an  agreement  by  which  the  former  was  to 
pay  the  latter  $50  per  acre  for  all  the  land  he 
should  gain  by  straightening  the  division  line  be- 
tween them.  The  line  was  straightened,  but  the 
quantity  was  not  ascertained,  nor  was  the  money 
paid,  during  the  life  of  such  persons.  The  allot- 
ment to  defendant,  npon  the  di vision  of  his  father's 
estAe,  of  his  own  share,  and  those  of  certain  other 
betrs  which'  he  had  purchased,  included  the  land 
so  gained  by  plaintiff's  testator,  which  was  report- 
ed by  the  person  appointed  by  the  court  to  survey 
the  same  to  be  three  acres,  but  was  stated  from 
actnal  sorvey  by  two  other  surveyors  to  be  seven 
acres.  Beld  that,  in  an  action  upon  notes  given  to 
plaintiff'B  testator,  defendant  was  entitled  to  credit 
for  the  amount  due,  nnder  the  agreement,  upon 
seven  acres  of  land,  as  of  the  date  of  the  first  note. 

Appeal  from  circuit  court,  Russell  county. 
"Not  to  be  odlcially  reported." 
W.  8.  Stone,  for  appellant. 

Lewis,  C.  J.  Appellee  instituted  this  ac- 
tion to  recover  on  eight  promissory  notes  ex- 
ecoted  to  his  intestate,  W.  M.  Green,  by  ap- 
pellant, and  to  enforce  two  separate  liens  on 
a  tract  of  land  to  pay  the  debts.  Yarious 
payments  besides  those  credited  on  the  notes 
are  pleaded;  and  whether  the  court  erred, 
and,  if  so,  to  what  extent,  in  passing  on  those 
defenses,  are  the  questions  presented.    The 


first  one  of  the  notes  was  executed  January 
24.  1878,  and  the  last  one  June  8,  1881,  the 
others  having  been  given  at  different  times 
between  those  dales,  and  the  consideration  of 
each  of  them  seems  to  have  been  borrowed 
money.  All  the  credits  claimed,  except  two 
to  be  hereafter  considered,  were,  we  think, 
properly  disallowed,  for  they  were  accounts 
for  labor  and  services  rendered  before  June 
8.  1881,  when  the  note  for  $486.20  was  giv- 
en, and  a  second  lien  on  the  land  was  exe- 
cuted to  secure  live  other  notes  as  well  as 
that,  and  must  be  presumed  to  have  been 
then,  or  at  the  dates  of  some  of  the  other 
notes,  settled  and  paid. 

It  seems  to  us  the  credit  of  $140,  value  of 
wheat  crop  of  1881,  sold  by  appellant  to  W. 
M.  Green,  ought  to  have  been  allowed;  for 
it  is  clearly  proved  the  wheat  was  sold,  that 
it  was  worth  $1  per  bushel,  and  there  were 
140  bushels.  The  only  reason  we  can  see  for 
disallowing  it  must  be  that  it  was  believed 
by  the  lower  court  to  have  been  accounted 
for  or  credited  by  Green  on  one  of  the  notes; 
but  we  think  it  was  nut,  according  to  the  ev- 
idence, BO  credited,  nor  otherwise  settled  and 
paid.  Only  three  of  the  eight  notes  have  any 
credits  indorsed  upon  tbera.  One,  given 
June  28,  1878,  for  8800,  has  indorsed  upon 
it  as  of  January  19, 1880,  8272.60  for  wheat; 
one.  of  date  April  25.  1879.  for  $800,  has  a 
credit  as  of  April  18, 1881.  by  cash,  $150;  and 
the  last  one,  of  June  8, 1881,  for  $486.  has 
on  it  this  indorsement:  "June  22, 1881,  cred- 
it, $200."  It  is  obvious  the  payments  made 
on  the  first  two  do  not  relate  to  the  wiieat  - 
crop  raised  by  appellant  in  1881,  and  we  think 
it  also  clear  the  credit  on  the  last  one  of  them 
was  not  made  on  that  account.  In  the  first 
place,  the  payment  purports  to  have  been 
made  in  cash,  not  in  wheat;  second,  it  does 
not  correspond  in  amount  with  what  Oreen 
was  to  pay  for  the  wheat,  which  was  $140; 
and,  third,  it  Is  not  credible  that  the  thresh- 
ing, sacking,  delivery  at  Green's  barn,  and 
weighing  of  appellant's  wheat  crop  of  1881. 
to  which  the  witnesses  testify,  could  have 
occurred  as  early  as  June  22.  1881,  when  the 
credit  of  $200  was  indorsed  on  the  note  given 
June  8,  1881.  The  fact  that  Green  died  very 
soon  after  the  wheat  was  delivered  to  him  is 
consistent  with,  and  persuasive  of,  the  cor- 
rectness of  the  theory  that  he  never  did  ac- 
count for  or  credit  appellant  by  the  amount 
he  agreed  to  pay  for  i^ 

It  appears  that  Ozias  Barnes,  the  father 
of  appellant,  owned  a  farm  on  the  Cumber- 
land river,  adjoining  the  land  of  W.  M.  Green, 
and  the  latter  agreed  to  pay  him  at  the  rate 
of  $50  per  Acre  for  all  the  land  he  would  gain 
by  making  the  division  line  straight  through 
the  river  bottom,  which  was  done,  but  the 
quantity  was  not  ascertained  nor  paid  during 
the  life-time  of  Ozias  Barnes,  who  died  intes- 
tate, leaving  11  children.  By  the  judgment 
in  this  case,  appellant  was  allowed  a  credit 
for  $109,  and  interest  from  January  25, 1878, 
the  date  of  the  first  one  of  the  notes;  being 
six-elevenths  of  the  value  of  the  land,  esti- 
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mated  at  about  three  acres.  But  it  is  con- 
tended  for  tiim  that  tliere  are  in  fact  about 
seven,  instead  of  three,  acres,  and  he  is  enti- 
tled to  a  credit  for  the  whole  amount  due, 
instead  of  six-elevenths.  The  person  direct- 
ed by  the  court  to  survey  and  ascertain  the 
quantity  of  land  between  the  old  and  new  di- 
vision 1!  nes  of  the  two  tracts  reported  the  q  nan- 
tity  at  a  little  more  than  three  acres,  and  that 
Vas  itdopted  by  the  lower  court  as  the  actu- 
al quantity.  But  two  other  persons,  who  are 
practical  surveyors,  testified  they  made  a,  sur- 
vey of  the  land,  and  not  only  state  that  there 
are  really  seven  acres,  instead  of  three,  but 
both  indicate  wherein  the  other  surveyor  made 
a  mistake  in  running  lines  of  the  survey.  It 
seems  to  us,  in  view  of  the  clear  and  reason- 
able statements  of  the  two  surveyors,  there 
was  such  a  preponderance  of  the  evidence  as 
to  require  the  court  to  fix  the  quantity  hc- 
cording  to  their  estimate,  instead  of  the  re- 
port of  the  other,  who  was  shown  to  have 
made  a  mistake.  It  appears  that,  in  the  di- 
vision of  the  land  of  Ozias  Barnes  between 
his  eleven  children,  the  share  of  appellant, 
and  five  others  previously  purchased  by  him, 
were  laid  off  in  one  tract,  the  boundary  of 
wbich  covers  the  small  strip  obtained  by 
Green  where  the  division  line  was  straight- 
ened; and  under  judgment  of  the  court  the 
tract  thus  allotted  was,  by  commission  on 
behalf  of  the  other  five  heirs,  conveyed  to  ap- 
pellant. It  seems  to  us,  therefore,  that,  as 
Green  still  continued  after  such  division  to 
claim,  bold,  and  appropriate  the  strip  of  sev- 
en acres,  bis  estate  should  be  held  accounta- 
ble for  the  price  he  agreed  to  pay,  which  the 
lower  court  did  do;  and  as  appellant  has 
thereby,  and  to  that  extent,  lost  part  of  the 
land  allotted  to  him  in  the  division,  he  is  en- 
titled exdlusively  to  the  value  of  the  strip 
as  fixed  and  agreed  on  between  Green  and 
Ozias  Barnes.  The  lower  court  properly 
held  the  estate  of  Green  liable  for  the  land 
thus  obtained  by  him,  but  erred  in  restrict- 
ing the  right  of  appellant  to  six-elevenths  of 
the  amount,  .and  in  determining  the  quantity 
of  land  to  be  three,  instead  of  seven,  acres.  He 
is  entitled  to  a  credit  upon  the  debts  sued  on  for 
$350  as  of  January  24,  1878,  date  of  the  first 
note  executed  to  Oreen.  It  seems  that  Green 
held  a  certain  promissory  note  of  Rogers  & 
Meadows  as  collateral  security  for  payment 
of  one  of  the  notes  sued  on;  that  is,  the  one 
for  *90,  given  November  23,  1879,  for  which 
collateral,  amounting  to  $80,  appellant  was 
by  the  Judgment  allowed  credit.  It  is,  how- 
ever, contended  there  was  another  note  on 
the  same  parties  proved  to  have  been  col- 
lected by  Green,  amounting  to  about  $50, 
which  was  improperly  disallowed  in  the  judg- 
ment as  a  credit.  It  seems  to  us  that  the 
same  reason  exists  for  disregarding  that  pay- 
ment that  applies  to  other  rejected  accounts 
heretofore  referred  to,  and  it  was  properly 
disallowed.  But  for  the  errors  indicated  the 
judgment  is  reverseil,  and  cause  remanded 
for  further  proceedings  consistent  with  this 
opinion. 


OSBNTON  e.  NiOHOU. 

{Court  of  Appeali  of  Kentucky.    Oct.  99, 1888.) 

FCBOHASEB  PkNCSNTI  LiTB. 

A  purchtwer  of  land  from  a  partv  to  an  ac- 
tion involving  the  right  to  the  land  who  takes  a 
deed  after  judgment  Is  rendered  In  the  action,  but 
before  the  execution  of  the  commissioner's  deed  in 
pursuance  of  the  judgment^  takes  a  title  sub- 
ordinate to  that  of  the  commissioner's  vendee. 

Appeal  from  circuit  court,  Greenup  county. 

"Not  to  be  officially  reported." 

B.  P.  Dulin  and  S.  B.  Wilhoit,  for  appel- 
lant. W.  H.  Wadjttoorth,  B.  F.  Bennett,  and 
T.  H.  Paynter,  for  appellee. 

Lewis,  C.  J.    As,  by  the  bill  of  revivor 
filed  by  Hannah  Beaton  in  1853,  Henry  Hard- 
wick  was  made  a  party  defendant  to  the  suit 
of  Seaton  v.  Trimble,  etc.,  commenced   in 
1851,  and  duly  served  with  summons,  be  was 
concluiled  by  the  jud)rment  rendered  therein 
in  1862.     For,  although  by  that  judgment 
the  suit  was  dismissed  as  to  the  claim  of  Sea- 
ton  and  other  parties  to  so  much  of  the  Log- 
wood tract  of  3,000  acres  as  was  embraced  by 
the  Grayson  1,200  acres  taken  therefrom,  the 
title  to  the  residue  was  at  the  same  time  ad- 
judged to  be  in  them,  and  a  partition  thereof 
directed  to  be  made  between  them,  commis- 
sioners being  appointed  for  the  purpose.     It 
having  thus  resulted  that  Henry  Hardwick 
was  divested  of  whatever  right  or  title  he  had 
or  claimed  to  that  part  of  303  acres  conveyed 
in  1839  by  David  Trimble  to  him,  not  covered 
by  the  Grayson  tract  of  1,200  acres,  the  deed 
therefor,  made  by  him  in  1863,  pending  exe- 
cution of  that  judgment,  and  before  termina- 
tion of  tlie  suit,  was  ineffectual  to  invest  ap- 
pellant, his  vendee,  with  eithertitle  to  or  pos- 
session of  any  part  of  the  3,000  acres  outside 
the  original  boundary  of  the  1,200  acrea, 
wherever  that  is.    The  land  in  controversy 
(45  acres^  is  included  in  the  boundary  of  a 
tract  of  254  acres  allotted  in  the  division  men- 
tioned, and  conveyed  by  commissioners   of 
court  to  Isaac  Trimble  in  1864,  and  by  him 
to  appellee  in  1867.    And  it  seems  to  us,  as 
wiis  said  in  the  opinion  rendered  on    the 
former  appeal  in  this  case,'  that  the  location 
of  the  original  line  between  the  1,200  acres 
and  the  residue  of  the  8,000  aqres  is  decisive 
of  the  controversy.     The  first  judgment  was 
reversed  because  the  lower  court  instructed 
the  jury  to  find  for  the  plaintiff,  who  was  ap- 
pellee, if  the  land  in  dispute  was  covered  by 
the  deeds  of  1864  and  1867,  without  regard  to 
the  true  location  of  the  original  line  of  the 
Grayson  tract  of  1,200  acres.     That  error  was 
in  the  last  trial  avoided,  the  jury  being  plai  n  ly 
instructed  not  to  find  for  the  plaintiCF,  but  for 
the  defendant,  unless  the  land  was  outside 
the  Grayson  tract  as  it  existed  before  the 
division  was  made  under  the  judgment  of 
1862,  as  well  as  within  the  boundary  of  -the 
254  acres.    But  it  is  now  contended  for  ap- 
pellant he  was  in  adverse  possession  of  the  dis- 
puted 45  acres  in  1867,  and  the  sale  and  con- 
veyance then  made  by  Trimble  to  appellee 


>Not  reported. 
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was,  pro  tanto,  chHropertous  and  void ;  that 
morwrer  such  adverse  possession  had  con- 
tinued for  more  than  15  years  before  this  ao- 
tlon  was  commenced,  and  instructions  on  the 
legal  propositions  thus  involved  ought  to 
have  been  given,  but  were  erroneously  with- 
held by  the  lower  court.  Appellee  showed  on 
the  trial  a  regular  paper  title  to  the  land  in 
contrst,  emanating  from  a  patent  issued  by 
the  state  of  Virginia  when  Kentucky  was  a 
part  thereof,  to  do  which  it  was  necessary  to 
give  in  evidence  the  record  of  the  suit  of  Sea- 
ton  V.  Trimble.  And  it  seems  to  us  in  that 
Ti<>w,  as  well  as  to  show  wherein  Hardwic-k 
and  appellant,  his  vendee,  were  affected  by 
the  proceedings  in  that  anit,  it  was  com[ietent 
evidence,  and  the  lower  court  did  not,  as  ar- 
gued, err  in  permitting  it  to  lie  read  to  the 
jury. 

On  the  other  hand,  appellant,  being  a  pen- 
dmU  lite  purchaser,  was,  as  ia  well  settled, 
as  much  bound  by  the  judgment  of  1862  as 
was  his  vendor,  Hardwick.  For,  although 
the  conveyance  was  made  to  him  in  1863,  that 
judgment  was  then  in  force  and  so  continued, 
at  least  to  1864,  when  the  commissioners' 
deed  was  made  by  order  of  court  to  Isaac 
Trimble.  Consequently,  whatever  title  ap- 
pellant acquired  to  land  outside  the  Grayson 
tract  by  the  deed  of  Hardwick  was  subor- 
dinate tothetitleof  Isaac  Trimble;  and  more- 
over, holding  subject  to  the  judgment,  he 
cannot  be  regarded  as  l)eing,  in  any  sense,  in 
adverse  possession  previous  to  1864.  It  does 
not  appear  that  appellant  has  ever  had  the 
actnal  occupancy  of,  nor  had  inclosed  any 
l«rt  of,  the  45  acres,  except  4  or  5  acres 
amier  fence,  as  to  which  appellee,  by  order  of 
record  made  before  submission  to  the  jury, 
discontinued  the  action.  Assuming,  then, 
what  appears  from  theevldence, — that  appel- 
lant, iin<ler  his  purchase  from  Hardwick,  took 
actual  possession  of  that  part  of  the  300  acres 
inside  the  Grayson  tract, — his  possession  of 
that  portion  outside,  except  as  to  the  4  or 
5  acres  under  fence,  was  only  constructive, 
and  consequently  did  not  have  the  effect  to 
oust  Isaac  Trimble,  or  appellee,  who  held  un- 
der a  title  already  adjudged  superior  to  that 
of  appellant,  n6r  to  give  appellant  title  beyond 
Ills  actual  inclosure.  The  evidence  of  appel- 
lee is  that  at  the  time  of  the  judgment  of 
1862  he  was,  under  purchase  from  Henry 
Hardwick,  in  possession  of  the  land  which 
was  allotted  to  Isaac  Trimble,  and,  flnding 
he  could  not  hold,  took  a  lease  thereon  from 
Trimble,  and  held  as  his  tenant  until  he  pur- 
chased it  in  1667,  and  continued  to  hold  and 
daim  to  the  extent  of  his  boundary  there- 
after. Accepting  that  evidence  as  true, 
which  must  be  done,  as  it  is  uncontradicted, 
it  is  manifest  the  possession  of  appellant  did 
not  nor  could  avail  to  give  him  title,  however 
lung  continued  may  have  lieen  his  construct- 
ive possession  and  claim  under  the  deed  from 
Hardwick.  Consequently,  as  the  record 
stands,  the  only  question  proper  for  the  jury 
to  consider  was  where  the  line  l>etween  the 
Grayson  tract  and  residue  of  ttie  3,0iX)  acres 


was,  for  by  that  lx>th  parties  are  bound.  And, 
the  court  having  so  instructed,  the  judgment 
upon  the  verdict  must  be  aflirmed. 


LomsYiLLE  St  N.  R.  Go.  o.  Wade,  (two 
oases.) 

{Court  of  Appeala  of  KentiiOeu.    Oct  80, 1880.) 

ApFBAL — JuBlSDICnONAI.  AMonuT. 

Act  Ky.  April  28, 1883,  giving  the  superior 
court  exclusive  appellate  jarisdicuon  in  place  of 
the  court  of  appeals,  except,  among  other  excep- 
tions, over  "judgments  for  money  or  personal  prop- 
erty, if  the  value  in  controversy  be  grenter  than 
(3,000, "  gives  the  superior  court  jurisaiction  of  an 
apppsl  by  defendant  from  a  judgment  against  liim 
fortl,600,  though  plaintiff  sued  for  tS,0OO. 

Appeals  from  circuit  court,  Logan  county. 

"Not  to  be  oflacially  reported. "  • 

Actions  by  Ella  Wade  against  the  Lonis- 
ville  &  Nashville  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 

W.  F.  Broioder,  for  appellant.  &.  W. 
Eichelberger,  G.  W.  Merritt,  S.  A.  Bass,  and 
/.  H.  Goodnight,  for  appellee. 

Lewis,  C.  J.  The  amount  sued  for  in  this 
action  by  appellee  is  $5,000  in  damages  for  a 
personal  injury,  but  the  amount  for  which 
the  judgment  appealed  from  was  rendered  is 
81,600,  and  the  question  involved  by  appel- 
lant's motion  to  transfer  the  case  to  the  su- 
perior court  is  whether  this  or  that  court  has 
jurisdiction.  Sections  2  and  3  of  the  act  ap- 
proved April  22,  1882,  establishing  the  su- 
perior court,  provides,  in  substance,  it  shall 
have  exclusive  appellate  jurisdiction  over  the 
final  orders  and  judgments  of  all  other  courts 
of  this  commonwealth  the  court  of  appeals 
then  had,  except,  among  other  conditions 
enumerated,  "judgments  for  money  or  per- 
sonal property,  if  the  value  in  controversy  l>e 
greater  than  $3,000,  exclusive  of  interest  and 
costs."  By  section  16  of  the  Civil  Code 
adopted  in  1851  it  was  provided  that  there 
should  be  no  appeal  to  the  court  of  appeals 
over  final  judgments  and  orders  of  other 
courts  in  actions  or  proceedings  for  recovery 
of  money  or  personal  property,  unless  the 
matter  in  controversy  exceeded  $100  in  value, 
or  in  behalf  of  the  defendant  when  the  judg- 
ment of  the  inferior  court  is  against^ira  for 
money  or  personal  property  not  exceeding  in 
value  $100,  unless  reduced  below  that  amount 
by  a  set-off  or  counter-claim.  According  to 
the  plain  language  of  that  section,  the  de- 
fendant in  such  action  was  not  allowed  an 
appeal  to  this  court  from  a  judgment  against 
him  not  exceeding  $100,  no  matter  what  may 
have  been  the  amount  sued  for,  unless  it  had 
been  reduced  below  that  sum  by  a  set-off  or 
counter-claim  pleaded  by  him.  But,  Febru« 
ary  9,  1858,  an  act  was  passed  as  an  amend- 
ment to  the  Civil  Code,  in  these  words:  "The 
court  of  appeals  shall  have  jurisdiction  over 
all  judgments  for  the  recovery  of  money  or 
personal  property  when  the  value  in  contro- 
versy is  fifty  dollars,  or  over  that  amount." 
The  question,  however,  arising  in  the  case  of 
Tipton    V.    Chambei's,  1  Mete.   (Ky.)  565, 


Digitized  by 


Google 


280 


SOUTHWESTERN  EEPOETEB,  Vol.  12. 


(Ky. 


whether  tbe  effect  of  that  act  was  to  abolish 
all  distinction  between  appeals  by  plaintiffs 
and  by  defendants  in  such  action,  and  to  con- 
fer Jurisdiction  in  every  case  when  the 
amount  claimed  by  the  plaintiff  exceeded 
•50,  it  waa  held  that  section  16  was  not  in- 
tended to  be  at  all  changed  or  affected,  except 
as  to  the  sum  necessary  to  confer  jurisdic- 
tion. And  such  was  tbe  uniform  construc- 
tion of  the  Civil  Code,  and  practice  of  this 
court,  until  the  adoption  of  the  General  Stat- 
utes, April  22,  1873;  section  2.  art.  22.  c.  28, 
thereof  providing  that  "no  appeal  shall  be 
taken  to  the  court  of  appeals  from  a  judg- 
ment for  the  recovery  of  money  or  personal 
property,  if  the  value  In  controversy  be  less 
than  $50,  exclusive  of  costs,"  which  was. 
May  5,  1880,  amended  by  simply  fixing  the 
sum  determining  jurisdiction  at  $100  instead 
of  tSO. 

As  the  present  Civil  Code  contains  no  pro- 
vision regulating  jurisdiction  of  the  courts, 
and  the  Code  of  1851  has  been  repealed,  the 
question  before  us  must  be  determined  ac- 
cording to  the  reasonable  meaning  and  appli- 
cation of  the  words,  "value  in  controversy," 
as  used  in  the  General  Statutes,  and  act  of 
1882  establishing  the  superior  court.  In  the 
case  of  Tipton  v.  Chambers  the  same  ques- 
tion was  before  the  court  as  is  now  present- 
ed; and  although  section  16  qf  the  Code  of 
1851,  then  in  existence,  in  express  terms  dis- 
allowed an  appeal  by  a  defendant  when  the 
judgment  against  him  was  less  than  the  de- 
terminate sum,  unless  it  had  been  reduced 
below  it  by  a  set-off  or  counter-claim,  still 
we  think  the  same  reasoning  then  used  to 
show  that  the  legislature  did  not  intend  by 
the  act  of  1858  to  change  tbe  rules  of  section 
16  of  the  Code  of  1851  is  persuasive  it  was 
not  intended  by  the  General  Statutes  to  make 
test  of  jurisdiction  different  f  ronn  that  so  long 
applied  by  this  court,  and  obviously  reason- 
able and  just.  In  that  case  the  following 
language  occurs:  "No  set-off  or  counter- 
claim was  relied  on  in  the  court  below,  and 
the  judgment  is  for  twenty-five  dollars. 
What,  then,  is  in  controversy?  •  •  •  It 
is  true  he  was  sned  for  a  larger  sum  than 
fifty  dollars,  [then  the  limit;]  bat  he  suc- 
ceeded fa  defeating  a  recovery  beyond  the 
twenty-flve  dollars.  Is  there  any  amount 
now  in  controversy  that  can  in  any  wise  af- 
fect him,  except  that  which  was  recovered 
against  him  in  the  court  below  P  The  plain- 
tiff would  have  the  right  tocomplain  because 
be  was  defeated  in  obtaining  the  sum  he  sued 
for,  which  was  fifty  dollars;  but  certainly 
not  the  defendant,  unless  it  can  be  said  that 
the  amount  which  the  plaintiff  failed  to  re- 
cover is  still  in  controversy,  notwithstanding 
he  does  not  complain  of  the  judgment."  Al 
though  the  effect  of  that  decision  was  to  deny 
the  defendant  right  of  appeal  to  any  court,  it 
was  distinctly  held  that  the  value  in  contro- 
versy, in  the  meaning  of  the  statute,  related, 
not  to  the  sum  sued  for  in  the  lower  court, 
but  to  the  amount  for  recovery  of  which  the 
judgment  attempted  to  be  appealed  from  was 


rendered ;  and  it  seems  to  us  that,  as  tbe  act 
establishing  the  superior  court  in  terms 
makes  the  sum  of  83,000  a  limit  of  jurisdic- 
tion in  this  class  of  cases,  the  same  reason 
exists,  and  tlie  same  construction  should  be 
given  to  it.  For  while  the  plaintiff  did  sue 
for  a  sum  within  tlte  Jurisdiction  of  this 
court,  and  might  have  com  plained  of  and  ap- 
pealed directly  here  from  the  judgment  for 
less,  the  defendant  cannot  complain  that 
judgment  has  l>een  rendered  for  a  sum  really 
within  the  jurisdiction  of  this  court;  for  the 
controversy  in  regard  to  that  part  of  the 
amount  sued  for  in  excess  of  $1,600  has 
ceased,  and  is  not  now  a  subject  of  judicial 
investigation  by  this  or  the  superior  court. 
The  result  of  adhering  to  the  construction 
adopted  in  Tiptun  v.  Chambers  will  be,  not 
to  deny  the  defendant  his  right  of  appeal,  but 
simply  to  transfer  the  case  from  one  to  an- 
other appellate  court;  and  moreover,  as  a  dif- 
ferent construction  would  tend  In  a  consider- 
able degree  to  defeat  the  purpose  of  the  legis- 
lature in  establishing  the  superior  court,  we 
feel  constrained  to  sustain  the  motion  to 
transfer. 


Staffobd  c.  Brttoe  «(  aJ. 
(Cowrt  of  Appeal*  of  Kentudhu.    Oct.  30, 1889.) 

NEOOnABlX  IHSTBUIONTS— INSOBSBKBKT. 

1.  Failure  of  the  indorsee  of  a  note  to  bring 
suit  within  9  or  10  days  after  maturity,  when,  by 
statute,  the  court  is  always  open  to  litigants  and 
the  cause  may  be  placed  oo  the  trial  docket  within 
30  days  after  ■ummons,  will  release  the  Indorser. 

S.  If  the  holder  omits  to  brine  snit  because  bo 
requested  hy  the  indorser,  and  the  latter  agrees 
to  pay  the  note  without  suit,  the  indorser  is  liable 
if  he  made  the  agreement  before  bis  liability  wiis 
barred  by  the  laches  of  the  holder ;  otherwise  he  is 
not  liable. 

S.  A  letter  from  the  Attorney  of  the  indorser 
to  the  holder,  inviting  him  to  aid  in  an  equitable 
suit  to  foreclose  a  mortgage  given  by  the  maker  of 
the  note  to  the  indorser  to  seoare  him  thereon,  by 
which  suit  tbe  claims  of  other  oredltors  might  be 
made  subordinate  to  that  of  the  holder  of  the  note, 
does  not  deprive  the  holder  of  the  benefit  of  the 
waiver  of  his  failure  to  bring  suit  within  a  proper 
time. 

Appeal  from  court  of  common  pleas,  Jef- 
ferson county. 

"Not  to.  be  officially  reported." 

Action  by  W.  E.  Bruce  and  others  against 
Hugh  Stafford  on  certain  promissory  notes. 
On  appeal  to  the  superior  court,  plaintiffs 
prevailed,  and  defendant  appeals. 

Wm.  Lindsay  and  A.  E.  Wilhon,  for  ap- 
pellant.   C  If.  Gibson,  for  appellees. 

Prtor,  3.  The  Louisville  Express  &  Dis- 
trict Telegraph  Company  became  indebted  to 
tbe  appellee  Bruce  &  Co.,  evidenced  by  Ave 
promissory  notes,  payable  at  stipulated  pe- 
riods, and  all  of  them  Indorsed  or  assigned 
by  the  appellant,  Stafford.  A  return  of  nulla 
bona  having  been  made  by  the  sheriff  upon 
executions  issued  on  judgments  obtained  by 
the  appellees  against  the  company,  the  pres- 
ent action  was  instituted  to  recover  of  the  in- 
dorser, Stafford,  who  pleads  in  defense  the 
laches  of  the  holder  in  prosecuting  the  obligor 
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to  insolvMicy.  Tbe  company  and  its  chief 
officer  resideid  In  the  city  of  Louisville;  and 
by  an  act  establishing  the  common  pleas 
court,  or  an  amendment  to  it,  that  court  is 
always  open  Xor  litigants;  "and  all  summons 
execnted  in  any  action  in  said  court  twenty 
days,  if  executed  in  Jefferson  county,  or  thir- 
ty days,  if  executed  in  any  other  county  of 
tbe  state,  shall  be  sufficient  to  authorize  the 
plaintiff  or  defend»nt  to  place  the  action  on 
the  trial  ducket  for  hearing, "  etc.  Some  nine 
or  ten  days  elapsed  after  the  two  notes  first 
maturing  fell  due,  before  suit  was  instituted ; 
and,  by  analogy  to  cases  heretofore  decided 
by  this  court,  sucb  a  delay  must  be  regarded 
as  laches  on  the  part  of  tbe  assignee,  and  as 
releasing  the  indoner  from  liability.  The 
holder,  to  continue  tlie  liability  of  the  assign- 
or, DQUst  sue  at  the  first  term  of  the  court,  ob- 
tain his  judfgment,  and  have  bis  execution 
issued,  and  returned  "no  property  found." 
A  failure  to  bring  the  action  at  the  firsc  term 
of  the  court  releases  the  assignor.  In  Green 
▼.  Paffe.  80  Ky.  368,  a  delay  of  three  days  was 
held  not  to  be  unreasonable,  but  a  delay  of 
nine  or  ten  days,  withoot  any  excuse  for  not 
suing,  should  be  held  to  discliarge  tlie  indors- 
er;  and  therefore,  as  to  the  two  notes,  no  re- 
covery against  the  assignor  should  be  had. 

It  is  claimed  by  the  appellees,  iis  to  all  these 
notes,  that  the  assignor  is  liMble  because  it 
tras  at  his  request  that  suits  were  nut  insti- 
tuted, and  his  promise  to  pay  without  suit. 
Tbe  trouble  as  to  the  two  notes  mentioned  is 
that  tbe  assignor  was  released  before  the  9tb 
of  January,  1S85,  when  it  is  said  this  agree- 
ment was  made;  and  tiierefore  the  mere 
agreement,  or  promise  to  pay  without  suit, 
cannot  affect  his  liability  on  paper  that  had 
alreatly  ceased  to  exist.  It  was  at  best  only 
a  waiver  on  the  pai-t  of  the  assignor  of  his  le- 
gal rights,  and  the  promise  to  pay  can  only 
aftect  the  notes  upon  which  liis  liability  ex- 
isted,— those  due,  and  to  become  due.  The 
jury,  by  a  special  verdict,  saiii  that  Stafford 
agreed  with  tlie  plaintiffs  that  be  would  pay 
the  notes  without  suit  against  the  maker,  and 
requested  the  appellees  not  to  bring  suit. 
That  tbe  appellees  were  induced  to  delay  by 
reason  of  these  promises  is  manifest,  we  think, 
from  the  testimony.  The  appellant  was  a 
large  stockholder  in  the  company,  and  its 
president,  or,  at  least,  had  been  its  chief  of- 
ficer; bad  taken  a  mortgage  to  indemnify 
liim  against  these  liabilities,  as  well  as  other 
obligations  upon  which  he  was  bound.  The 
company  was  insolvent,  and  the  prosecution 
of  an  action  agUnst  it  would  have  only  less- 
ened tbe  distributable  share  of  each  creditor; 
but,  whether  so  or  not,  tbe  jary,  upon  the 
testimony,  has  said  that  the  delay  in  suing 
was  attributable  to  the  action  of  the  appel- 
lant, and  there  was  certainly  proof  in  the  cause 
authorizing  sucb  a  conclusion.  There  wus 
nothing  in  the  subsequent  conduct  of  the  ap- 
pellant or  his  attorney  that  deprived  the  ap- 
pellees of  the  benefit  of  the  waiver  on  the  part 
of  the  appellant.  Tbe  letter  of  the  attorney 
is  an  invitation  to  tbe  appellees  to  aid  in  an 


equitable  action  to  foreclose  the  mortgage  to 
Stafford,  by  which  the  claims  of  other  credit- 
ors might  be  made  subordinate  to  those  of 
the  appellees.  The  object  then  seems  to  have 
been,  on  the  part  of  the  appellant,  to  hold  on- 
to tbe  indemnity  to  save  the  appellees,  and 
doubtless  because  of  his  previous  promise  to 
pay  them  without  suit,  although  the  contents 
of  the  letter  would  induce  the  belief  that  ap- 
pellant was  making  an  effort  to  avoid  any 
personal  liability.  In  view  of  the  facts  <^ 
this  case,  the  i^>pellee8  are  entitled  to  a  judg- 
ment for  the  amount  of  the  three  notes  last 
maturing,  with  tbe  interest.  The  Judgment 
is  reversed,  with  directions  to  enter  a  ludic- 
ment  accordingly. 


Oalvkstoh,  H.  a  S.  a.  By.  Co.  e.WiEUEBs. 

(Supreme  Court  of  Texaa.    Oct  28, 1889.) 

Ck>ST8  OK  Afpeai. 
Under  Hev.  St.  Tex.  art.  1483,  providing  that 
In  appeals  from  a  justioe'B  court  to  a  district  court, 
if  the  jadgment  on  appeal  be  against  appellant, 
but  for  a  less  sunt,  he  shall  recover  the  costs  of  the 
appellate  court,  and  if  for  the  same  or  a  greater 
sum  he  shall  pay  tbe  costs  of  both  courts,  the  in 
terest  pending  the  appeal  should  not  be  counted, 
in  determining  the  amount  of  judgment,  to  aaaer- 
taln  the  liability  for  costs. 

Commissioners'  decision.  Appeal  from  rils- 
trlct  court,  Medina  county;  Thomas  M. 
Pasohai.,  Judge. 

Action  by  F.  J.  Wiemers  against  the  Gal- 
veston. Harrisburg  &  San  Antonio  Railway 
Company.  Defendant  appeals  from  a  taxa^ 
tion  of  costs. 

S.  B.  Baaly,  for  appellant 

Hobbt,  J.  Judgment  was  rendered  in  the 
justice's  court  of  precinct  No.  8  of  Medina 
county  against  the  Galveston,  Harrisburg  St 
San  Antonio  Bailway  Company,  and  in  favor 
of  F.  J.  Wiemers,  on  January  17,  1886,  for 
the  sum  of  i|^35,  upon  a  cause  of  action  accru- 
ing on  August  11,  1884.  An  appeal  to  the 
district  court  of  Medina  county,  prosecuted 
by  the  Galveston,  Harrisburg  &  San  Antonio 
Railway  Company,  resulted  in  a  judgment 
against  the  appellant,  upon  the  same  ciiuse 
of  action,  for  the  sum  of  $30,  with  interest 
thereon  from  the  accrual  of  the  cause  of  ao- 
tiou,  August  11,  1884,  to  the  rendition  of 
the  judgment.  June  17.  1887,  at  the  rata 
of  8  per  cent,  interest.  This  interest 
amounted  to  $6.80,  making  the  judgment 
aggregate  the  sum  of  $36.80.  Judgment 
was  also  rendered  against  appellant  for  all 
the  costs  incurred  in  both  courts.  Appel- 
lant's motion  to  retax  the  costs,  and  assess 
such  as  accrued  in  the  district  court  against 
appellee,  was  overruled.  From  this  ruling 
this  appeal  is  prosecuted.  The  ground  upon 
which  the  motion  was  made  in  the  district 
court  was  that,  the  judgment  of  the  nourt 
being  for  a  less  sum  ($30)  than  that  appealed 
from  ($35)  in  the  justice's  court,  the  costs 
incurred  in  the  former  court  should  not  have 
been  taxed  against  appellant.  The  reply  to 
this  contained  in  tbe  bill  of  exceptions  is 
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that  alttaongh  the  judgment  agninst  appel- 
lant In  the  justice's  court  was  for  S35,  and 
that  In  the  district  court  was  for  S30,  "slill 
the  interest  on  said  S80  pending  this  appeal, 
added  to  said  880,  makes  the  s<iine  more  than 
$85,  the  amount  of  the  judgment  of  the  low- 
er court,  and  therefore  the  judgment  of  the 
district  court  is  greater,"  etc.  To  this  con- 
clusion of  the  court  appellant  excepted,  fur 
the  reason  "that  the  interest  pending  the  ap- 
peal should  not  be  counted,  in  determining 
the  amount  of  the  judgment,  as  to  computa- 
tion of  costs."  The  statute  (article  1432,  Rev. 
St.)  regulating  the  matter  of  costs  in  appeals 
from  the  justices'  courts  to  the  district 
court,  and  the  construction  of  which  becomes 
necessary  in  this  case,  provides,  in  sub- 
stance, that  in  cases  of  appeal  by  the  party 
against  whom  judgment  was  rendered,  if  the 
judgment  of  the  court  above  be  against  him, 
but  for  a  less  sum,  such  party  sliall  recover 
tlie  costs  of  the  court  above;  if  for  the  same, 
or  for  a  greater,  sum,  he  slmll  pay  the  coats 
of  both  courts.  In  this  case  it  is  literally  true 
that  the  judgment  rendered  in  the  district 
court  was  for  a  greater  sum  than  that  ren- 
dered against  him  in  the  justice's  court;  the 
former  aggregHting  886.80,  while  the  latter 
was  for  935.  But  it  will  be  observed  that 
the  judgment  upon  the  cause  of  action 
proper,  and  from  which  the  appeal  was 
taken,  was  a  greater  sum  ($35)  than  that  re- 
covered in  the  district  court,  (030,)  and  that 
it  was  only  by  the  adiiition  of  the  interest 
pending  the  appeal  that  the  judgment  in  the 
district  court  was  made  to  OKCeed  the  judg- 
ment appealed  froui.  If  the  interest  which 
accrued  pending  the  appeal  be  deducted,  the 
result  is  that  the  judgment  in  the  district 
court  is  for  a  less  amount  than  that  com- 
plained of,  and  on  account  of  which  the  ap- 
peal was  prosecuted.  The  object  of  the  stat- 
ute referred  to  was  evidently  to  prevent  the 
prosecution  of  appeals  from  the  justice's 
court  to  the  district  court,  which  were  with- 
out merit,  and  frivolous.  But  it  was  not  in- 
tended to  restrict  the  right  of  appeal,  in  cases 
of  erroneous  judgments,  but  to  prevent  ap- 
peals merely  for  delay;  and  this  is  shown  by 
the  fact  that  when,  on  appeal,  the  judgment 
is  not  reduced,  or  is  for  a  larger  sum,  the  stat- 
ute requires  the  appellant  to  pay  the  costs  of 
both  courts.  On  the  otiier  hand,  if  the  merit 
of  the  appeal  is  shown  in  a  reduction  of  the 
judgment  complained  of,  then  to  the  extent 
such  judgment  is  redujed  on  appeal  is  the  er- 
ror in  it  shown ;  and,  as  the  appellee's  errone- 
ous judgment  has  necessitated  a  resort  to  the 
appeal  by  the  appellant  to  correct  the  error, 
the  appellee  should  be  taxed  with  the  costs  of 
this  proceeding.  Bailey  t.  James,  64  Tex. 
547.  If  this  be  a  correct  construction  of  the 
statute  referred  to,  then,  however  erroneous 
the  judgment  appealed  from,  as  illustrated  in 
a  reduction  of  the  amount  in  the  district  court, 
the  object  of  the  statute  will  t>e  defeated,  as 
is  made  apparent  in  this  cas>-,  by  the  addition 
of  the  interest  accruing  pending  the  appeal 
to  the  judgment  recovered  in  the  district 


court,  making  it  equal  to,  or  greater  than, 
the  judgment  appealed  from.  In  the  present 
case,  the  result  of  the  appeal  from  tlie  jus- 
tice's court  to  the  district  court  was  to  de- 
velop the  fact  that  the  judgment  recovered 
against  appellant  in  the  former  court  should 
have  been  $30,  Instead  of  $35.  It  was  there- 
fore for  a  less  sum  in  the  district  court  than 
was  rendered  against  appellant  in  the  jus- 
tice's court.  To  show  this  error  in  the  judg- 
ment in  favor  of  appellee,  a  resort  to  an  ap- 
peal was  necessary  by  the  appellant,  and  the 
appellee  should  be  taxed  with  the  costs  of  the 
proceedings  in  the  district  court.  While  ap- 
pellee is  entitled  to  Interest  pending  the  ap- 
peal, we  do  not  think  it  should  b^  added  to 
the  judgment  upon  the  cause  of  action,  so  as 
to  tax  the  costs  of  both  courts  against  appel- 
lant. We  think  the  judgment  should  be  re- 
versed, and  here  rendered  that  appellant 
pay  the  costs  of  the  justice's  court,  and  ap- 
pellee the  costs  of  the  district  court. 

SxATTON,  0.  J.  Report  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
the  judgment  reversed  and  here  rendered. 


Macey  et  al.  v.  Wilson  et  dl. 
{Supreme  Court  of  Texas.    Oct.  23, 188B.) 
Appeal — Review — Assiqnuents  op  Brbob. 
Assi^puments  of  error  that  "the  court  erred 
in  rendering  judgment  for  appellee    •    •    •    un- 
der the  law  and  evidence  in  this  case, "  and  that 
"the  judgment  Is  contrary  to  the  evidence,  the 
burden  of  proof  being  upon  appellee,  she  having 
failed  to  establish  her  claim  In  law  and  in  fact," 
are  too  general  to  entitle  appellant  to  a  review  bjr 
the  supreme  oourt  of  Texas. 

Commissioners'  decision.  Appeal  from  dis- 
trict court,  Llano  county;  A.  W.  Movbsumd, 
Judge. 

Davis  (ft  Martin  and  W.  8.  Maanoelt,  for 

appellant. 

AoESB,  J.  S.  N.  Macey  was  plaintiff  In 
an  execution  against  S.  R.  Wilson,  husband 
of  appellee  Elizabeth  Wilson,  and  the  sheriff 
of  Llano  county  levied  the  execution  on 
certain  lands.  Appellee  Elizabeth  Wilson, 
joined  by  her  husband,  S.  R.  Wilson,  brought 
this  suit  to  restrain  appellant  and  the  sheriff 
from  selling  the  lands,  upon  the  ground  that 
they  were  the  separate  property  of  EllzatH'tb 
Wilson.  The  writ  of  injunction  was  issued 
and  served.  The  pleadings  made  the  issue 
of  fraud  in  the  claim  of  Mrs.  Wilson.  The 
court  tried  the  case  without^ a  jury,  and  ad- 
judged the  lands  to  be  the  separate  property 
of  Mrs.  Wilson.  The  injunction  was  perpet- 
uated. Macey  appealed.  There  is  no  appear- 
ance for  the  appellees.  The  judge  filed  no 
conclusions,  but  there  is  a  statement  of  facts 
In  the  record.  The  following  are  the  only 
assignments  of  error:  "First,  the  court  erred 
in  rendering  judgment  for  appellee  Elizabeth 
Wilson,  under  the  law  and  evidence  in  this 
case;  second,  the  judgment  of  the  conrt  is 
contrary  to  the  evideuce,  the  burden  of  proof 
being  upon  appellee,  she  having  failed  to  es- 
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Ubiiah  her  claim  In  law  and  In  fact"  The 
brief  contains  neither  propositions  nor  state- 
ments under  the  assignments.  Under  the 
statutes,  the  rules,  and  many  decisions  of 
this  coort,  we  must  hold  that  these  assign- 
ments  are  too  general  to  entitle  appellant  to 
s  review  of  the  proceedings  and  judgment  in 
tlie  court  below.  Cattle  Co.  v.  Chisholm,  71 
Tex.  523.  9  8.  W.  Bep.  479;  ,Af  kerman  v. 
Huff,  71  Tex.  317,  9  8.  W.  Bep.  236;  Tudor 
T.  Hodges,  71  Tex.  392,  9  S.  W.  Bep.  443; 
HoDSlon  V.  Blythe,  71  Tex.  719,  10  8.  W. 
Bep.  520.  Appellant  having  failed  to  point 
out  any  error  in  the  judgment  of  the  court 
below,  we  are  of  opinion  that  It  should  be 
aflSrmed. 

Statton,  0.  J.  Beport  of  commission  of 
spprals  examined,  their  opinion  adopted,  and 
the  judgment  affirmed. 


Wallace  »t  al.  v.  Btbvknb  et  al. 

(Supreme  Court  of  Texas,    Oct.  sa,  1888.) 

Oa&TH   BT  Wbonofcl  Act — Witniss — ^Tbansi.o- 

TioHS  WITH  Decedent— IM8TBU0TION8. 

1.  Rev.  8u  Tex.  art  2840,  provides  that  no  per- 
lon  shall  be  iocompetant  to  testify  because  be  is  a 
party  to  a  sail.  Article  8348  provides  that,  In  ao- 
tiODsbyor  against  heirs  or  legal  repreaeDtatives 
of  a  decedent,  neither  pfurty  saall  be  allowed  to 
tMtify  against  the  others  as  to  any  transaction 
with  such  decedent.  Held,  that  this  did  not  pre- 
dnde  defendants  In  an  action  by  the  widow  of  a 
daoedent,  in  behalf  of  herself  and  children,  for 
damages  for  Ms  alleged  wrongful  killing,  from 
testifying  as  to  conduct  and  statements  of  dece- 
dent at  tne  time  of  his  killing,  in  a  personal  diiB- 
•nltT  with  defendants. 

i.  An  instruction  that  If,  at  the  time  decedent 
was  killed,  he  had  abandoned  the  fight,  and  de- 
fendant "had  no  reason  to  believe,  and  did  not  be- 
lieve, "  that  he  was  in  danger  of  losing  life,  or  of 
serious  barm,  at  decedent's  hands,  the  killing 
would  be  wrongful,  Is  erroneous,  as  requiring 
plaintiff  to  show,  not  only  that  defendant  had  no 
leason  to  believe  that  there  was  danger,  but  that 
be  did  not  iielieve  it. 

8.  Where  there  is  evidence  that  one  defendant 
only  committed  tlie  wronR  sued  for,  it  is  error  to 
limit  the  liability  to  a  joint  wrong,  though  that  is 
what  the  petition  alleges. 

Commissioners'  decision.  Appeal  from  dis- 
trict court,  Johnson  county;  J.  M.  Hall, 
Jndge. 

MeKnight  <£  McDonald,  Broum  A  Fisher, 
and  W.  D.  Harris,  for  appellants. 

CoLLARD,  J.  This  suit  was  brought  by 
the  api>ellant  Mary  A.  Wallace,  the  widow 
of  J.  H.  Wallace,  deceased,  for  herself  and 
for  the  use  of  the  children  of  her  deceased 
husband,  for  damages,  actual  and  exemplary, 
resulting  from  the  killing  of  the  deceased  by 
the  defendants,  L.  H.  and  J.  T.  Stevens,  in 
a  personal  difficulty.  Over  objections  of 
plaintiff,  the  court  permitted  defendants  to 
testify  in  their  own  behalf  as  to  conduct  and 
Statements  of  deceased,  and  all  that  tran- 
spired between  them  and  him  pending  the 
dlfflcalty.  Plaintiff  assigns  the  ruling  as  er- 
ror, because  she  says  it  is  in  violation  of 
article  2248  of  the  Bevised  Statutes.  Article 
2246  provides  that  "no  person  shall  be  incom- 


petent to  testify  on  account  of  color,  nor  be- 
cause he  is  a  party  to  a  snit  or  proceeding,  or 
interested  in  the  issue  tried."  Article  2248 
makes  exceptions  to  the  general  rule  in 
article  2246,  as  follows:  "In  actions  by  or 
against  executors,  administrators,  or  guard- 
ians, in  which  judgment  may  be  rendered 
tor  or  against  them  as  such,  neither  party 
shall  be  allowed  to  testify  against  the  others 
as  to  any  transaction  witli  or  settlement  by 
the  testator,  intestate,  or  ward,  unless  called 
to  testify  thereto  by  the  opposite  parly;  and 
the  provisions  of  this  article  shall  extend  to 
and  include  all  actions  by  or  against  the 
heirs  or  legal  representatives  of  a  decedent 
arising  out  of  any  transaction  with  such  de- 
cedent." Following  well-known  rules  of 
construction  of  statutes,  the  supreme  court 
of  this  state,  in  discussing  the  foregoing 
statutes,  has  declared  that,  where  a  gener^ 
rule  has  been  established  by  statute  with  ex- 
ceptions, the  courts  will  not  curtail  the  rule, 
or  add  to  the  exceptions,  by  implication. 
Koberts  ▼.  Tarboro.  41  Te/.  452.  The  ex- 
ceptions to  the  general  rule  laid  down  by  the 
statute  above  quoted  do  not,  however,  in 
terms  or  by  implication,  include  the  defend- 
ants to  this  action,  so  as  to  deny  them  the 
privilege  of  testifying.  This  is  not  a  suit  by 
the  heirs  or  legal  representatives  of  J.  H. 
Wallace,  deceased.  Plaintiff  does  not  sue  for 
any  right  inherited  from  deceased;  for  any 
compensation  he  would  have  been  entitled  to. 
Plaintiff  sues  only  for  compensation  for  what 
she  and  the  children  of  deceased  have  lost  by 
the  death  of  the  husband  and  the  father, — 
damages  resulting  to  them  which  the  law  de- 
clares they  are  entitled  to  recover  on  account 
of  their  own  loss.  Deceased  is  not  repre- 
sented in  this  suit.  The  widow  and  chil- 
dren merely  represent  themselves,  and  sue 
upon  their  own  claim,  allowed  by  law.  We 
think  there  was  no  error  in  permitting  de- 
fendants to  testify  as  they  did. 

The  court  instructed  the  jury  as  follows, 
upon  the  doctrine  of  self-defense:  "To  justi- 
fy the  killing  of  J.  H.  Wallace  by  the  defend- 
ants, or  either  of  them,  there  must  have 
been  some  act  then  done  by  him,  or  some 
words  then  spoken,  coupled  with  his  acts, 
sufficient  to  produce  upon  the  minds  of  the 
defendants,  or  either  one  of  them,  a  reason- 
able apprehension  that  they,  or  one  of  them, 
were  in  immediate  danger  of  losing  life,  or 
of  suffering  serious  bodily  injury,  at  the 
hands  of  Wallace;  and  the  killing  must  have 
been  done  while  such  danger  or  apparent 
dHnger  existed,  for,  if  the  killing  was  done 
after  such  danger  or  apparent  danger  had 
ceased,  then  it  would  be  illegal  and  wrong- 
ful." This  charge  is  correct,  and  is  not  com- 
plained of  by  plaintiff.  Blake  v.  State,  S 
Tex.  App.  581;  Patillo  v.  State,  22  Tex.  App. 
593,  3  S.  W.  Bep.  766;  Conner  t.  State,  23 
Tex.  App.  386,  5  S.  W.  Bep.  189.  The  court 
also  instructed  the  jury  that  "if,  at  the  time 
Wallace  was  killed,  he  had  abandoned  the 
flght,  and  was  fleeing  from  the  fight,  and  the 
defendant  J.  T.  Stevens  had  no  reason  to  be- 
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liere,  and  did  not  believe,  tliat  he  or  bis 
father  was  in  immediate  danger  of  losing  life, 
or  suffering  serious  Ixxiily  harm,  at  the  hands 
of  Wallace,  the  killing  would  be  illegal  and 
wrongful."  Plaintiff  complains  of  this 
charge  because  "it  malies  the  question  of 
whether  the  killing  was  wrongful  depend, 
not  only  on  the  real  absence  of  the  reasonable 
appearance  of  danger,  but  also  on  the  actual 
absence  of  a  belief  of  danger."  This  assign- 
ment of  error  is  well  taken.  As  a  condition 
of  recovery  by  plaintiff,  it  required  her  proof 
to  show  that  Stevens  had  no  reason  to  believe 
there  was  danger,  and  that  he  did  not  believe 
there  was  dangei:.  Plaintiff  was  not  required 
to  show  that  he  did  not  believe  there  was 
danger,  but  only  that,  from  his  stand-point, 
he  had  no  reasonable  grounds  to  apprehend 
it.  There  might  have  been  no  danger  In 
fact,  and  nothing  to  produce  in  his  mind  a 
reasonable  expectation  or  fear  of  it,  and  yet 
he  might  have  thought  there  was  danger. 
Plaintiff  was  not  bound  to  clear  his  mind  of 
such  belief,  in  order  to  recover, — to  show  the 
actual  state  of  his  mind, — bat  what  it  ought 
to  have  been,  viewing  the  facts  as  they 
should  have  reasonably  appeared  to  him.  If, 
at  the  time  the  fatal  shot  was  flred,  there  was 
no  danger,  and  Stevens  had  no  reasonable 
grounds  to  apprehend  immediate  danger,  to 
himself  or  father,  the  killing  would  have 
been  wrongful,  even  though  he  may  have  be- 
lieved differently. 

We  think  the  court  should  have  instructed 
the  jury  specially  as  to  the  separate  liability 
of  J.  T.  Stevens.  The  petition  all^-ged  a  joint 
wrong,  it  is  true,  but  the  jury  may  have  con- 
cluded that  J.  T.  Stevens  only  was  guilty  of 
wrong,  in  which  case  he  would  be  liable,  and 
it  would  have  bet-n  correct  to  present  the  jury 
with  that  view  of  the  case.  It  was  error  to 
limit  the  liability  to  a  joint  wrong  under  the 
facts.  Cooley,  Torts,  126;  Laverty  v.  Van- 
arsdale,  65  Pa.  St.  507,  and  authorities  cited. 
The  foregoing  disposes  of  the  material  ques- 
tions in  the  case.  We  are  of  opinion  the 
judgment  of  the  court  below  should  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

Statton,  0.  J.  Report  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
the  judgment  is  reversed,  and  cause  re- 
manded. 


SOHKIDT  O.  TALBBRT. 

(Suvreme  Court  of  Texas.    June  25, 1889.) 

Thespass  to  Trt  Title. 

1.  Under  Rev.  St  Tex.  art  4800,  providing  that 
where  defendant,  in  trespass  to  try  title,  daims 
the  whole  premises,  and  plaintiff  shows  nimselt 
entitled  to  recover  part,  plaintiff  shall  recover  sncli 
part,  the  lattermay,  though  bis  pleadings  describe 
the  land  as  "190  acres  off  the  south  end  of  the  south 
tialf  of  section  Na  20, "  introduce  in  evidence  a 
deed  describing  the  land  as  an  undivided  half  in- 
terest in  the  south  half  of  the  section. 

2.  Plaintiff  cannot  dismiss  an  action  of  tres- 


pass to  try  title  where  defendant  has  set  np  tltl«^ 
and  alleged  that  pladntiff'solalm  wasa  oloaa there- 
on, and  prayed  for  removal  of  the  cloud,  as  the  an- 
swer was  a  plea  in  reconvention,  by  wtucb  afflrm»- 
tive  relief  was  sought. 

Commissioners'  decision.  Appeal  from  dis- 
trict court,  Wilbargercounty. 

Trespass  to  try  title,  by  Joseph  Schmidt 
against  J.  H.  Talbert,  as  administrator. 
Judgment  tctt  defendant,  and  plaintiff  ap> 
peals. 

Rev.  St.  Tex.  art.  4806,  provides  that 
where  defendant  in  trespass  to  try  title 
claims  the  whole  premises,  and  plaintiff 
shows  himself  entitled  to  recover  part,  plain- 
tiff shall  recover  such  part. 

Jackson  &  Beckett,  tor  appellant,  ff.  C 
Thompson  and  F.  P.  MoOhee,  for  appellee. 

AoKEB,  J.  Appellant  brought  this  suit  in 
trespass  to  try  title,  and  described  the  lam) 
sued  for  as  follows:  "One  hundred  and  nine- 
ty acres  off  of  the  south  end  of  the  south  half 
of  section  Jfo.TZO."  The  defendant  answered, 
setting  up  title  in  the  estate  of  his  intestate, 
and  alleged  that  plaintiff's  chiim  was  a  cloud 
thereon,  and  prayed  for  removal  of  the  cloud. 
On  the  trial,  the  plaintiff  offered  in  evidence 
the  deed  describing  the  land  as  an  undivided 
half  interest  in  the  south  half  of  the  section. 
The  defend  ant  objected  to  the  introduction  of 
the  deed  npon  the  ground  that  it  purported  to 
convey  an  undivided  half  interest  in  thesoutb 
half  of  the  section,  instead  of  190  acres  off  of 
the  south  end  of  the  south  half  of  the  section, 
as  described  in  the  petition.  The  objection 
was  sustained,  and  this  ruling  is  assigned  as 
error.  We  think  the  deed  should  have  been 
admitted  over  the  objection  urged  against  it. 
Being  sufficient  in  other  respects,  the  descrip- 
tion would  have  sustained  plaintiff's  claim 
to  the  extent  of  an  undivided  half  interest 
in  the  land  described  in  his  petition.  Rev. 
St.  art.  4806;  Hutchins  v.  Bacon,  46  Tex. 
414;  Williams  v.  Davis,  56  Tex.  255. 

On  the  exclusion  of  the  deed,  plaintiff  asked 
leave  to  withdraw  his  announcement,  which 
was  granted.  He  then  asked  that  the  suit  be 
dismissed,  which  was  refused  on  the  ground 
that  defendant's  answer  was  in  the  nature  of 
a  plea  in  reconvention,  upon  which  he  wh» 
entitled  to  a  trial.  It  is  contended  that  the  . 
court  erred  in  this  ruling,  but  we  do  not 
think  so.  The  answer  was  a  plea  in  recon- 
vention, by  which  affirmative  relief  wa» 
sought.  The  plaintiff  could  not  deprive  the 
defendant  of  a  trial  of  the  case  made  by  the 
answer  by  taking  a  nonsuit.  Egery  v.  Pow- 
er, 5  Tex.  5U1.  Other  questions  raised  are 
immaterial,  and  will  not  be  discussed.  Fw 
the  error  in  excluding  the  deed  we  are  of 
opinion  that  the  judgment  of  the  court  below 
should  be  reversed,  and  the  cause  remanded. 

Statton,  C.  J.  Report  of  the  commission 
of  appeals  examined,  their  opinion  adopted, 
and  the  judgment  reversed,  and  cause  re- 
manded.   - 
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Griffith  «.  Lake. 
(5upreTn«  Court  of  Texas.    Oct.  28, 1889.) 

ACTIOXB  ON  CONTKACT — EtIDBNCB — DAMAOBS. 

1.  A  party  to  an  acUon  on  a  contract  cannot 
read  letters  purporting  to  have  been  written  by 
himself  to  the  other  party  as  evidence  that  the 
contract  was  as  he  claims,  in  the  absence  ot  evi- 
dence that  the  other  party  received  and  acted  on, 
«r  agreed  to  act  on,  such  letters. 

2.  In  an  action  for  failure  to  deliver  railroad 
ties  under  s  contract  of  sale,  evidence  that  plain- 
tiff bought  ties  at  other  places  than  that  to  which 
'defendant  was  to  deliver  them,  for  which  he  had 
to  pay  more  than  he  was  to  have  paid  defendant, 
viU  not  sustain  a  judgment  for  him  for  the  difler- 
«nce  in  price. 

Appeal  from  district  conrt,  Tarrant  coanty; 
B.  £.  Beckham,  Jadge. 

W.  D.  L.  Borum  and  V.  B.  Harris,  for  ap- 
{lellant. 

Statton,  G.  J.  In  this  cause  there  was 
«  controversy  between  the  parties  as  to  the 
terms  of  a  contrHct  made  by  appellant  to  sell 
«nd  deliver  railroad  ties  to  appellee.  As  evi- 
dence that  the  contract  was  as  appellee  claimed 
it  to  be,  the  conrt,  over  proper  objection,  pei^ 
mitted  him  to  read  in  evidence  several  letters 
purporting  to  have  been  written  by  liim  to 
appellant.  There  was  no  evidence  that  ap- 
pellant ever  received  such  letters,  or  in  any 
manner  acted  or  agreed  to  act  upon  them, 
and  they  sbonld  have  been  excluded.  A  party 
cannot  make  evidence  for  himself  in  such 
cnanner. 

If  the  contract  was  as  either  party  claimed 
it  to  be,  the  ties  were  to  be  paid  for  at  a 
fixed  price,  delivered  on  board  the  cars  at  a 
point  named,  in  Montgomery  county,  and 
from  that  place  were  to  be  transf>orted,  at 
cost  of  appellee,  to  Fort  Worth  or  that  vicin- 
ity.    Under  such  a  contract,  for  the  purpose 
of  proving  that  he  had  suffered  loss  by  the 
C^are  ot  appellant  to  furnish  ties,  appellee 
made  proof  that  he  bad  bought  ties  at  Fort 
Worth,  or  other  places  than  that  at  which  be 
was  to  receive  ties  from  appellant,  and  that, 
tor  the  ties  so  bought,  he  was  com[>elled  to 
pay  more  than  he  bad  agreed  to  pay  appel- 
lant, and  on  suc^  evidence  appellee  recovered 
a  judgment  for  the  difference  between  them 
and  the  price  he  paid.    On  such  evidence  no 
proper  judgment  could  be  rendered,  for,  if 
appellant  bad  failed  to  deliver  ties  in  Mont- 
gomery county,  the  difference  in  the  price  at 
which  they  could  have  been  bought  there,  at 
the  time  uf  the  failure  to  deliver,  and  Uie 
price  agreeil  to  be  paid,  would  have  furnished 
ordinarily  the  measure  of  damages.    To  make 
the  price  of  ties  at  Fort  Worib  or  in  that 
vicinity  the  criterion  wrbuld  be  to  place  on 
appellant  the  burden  of  the  cost  of  transpor- 
tation from  Montgomery  county     This  be 
had  not  assumed,  whether  the  contract  was 
as  contended  for  by  the  one  or  the  other. 
For  the  want  of  su£Scient  evidence  to  sus- 
tain the  verdict,  the  court  below  should  have 
granted  a  new  trial.     For  the  errors  of  the 
court  noticed,  the  judgment  will  be  reversed, 
and  the  cause  remanded. 


HuHB  et  al.  f>.  Hernstadt. 
{.Supreme  Court  of  Texas,    Oct.  98, 1889.) 

BOUNDABIBS— BtTDBKOB. 

Where  there  is  evidence  that  a  surveyor 
was  mistaken  as  to  where  he  was  when  he  located 
a  certain  survey,. it  is  proper  to  allow  the  survey 
to  stand  as  he  testifies  be  located  it,  without  cred- 
iting his  testimony  as  to  where  he  was. 

Commissioners'  decision.  Error  from  dis- 
trict court,  Limestone  county;  Sauuei.  B. 
Frost,  Judge. 

Trespass  to  try  title,  by  £.  Hernstadt 
against  J.  L.  &  O.  T.  Hume.  Judgment  for 
plaintiff,  and  defendants  bring  error. 

L,  J.  Farrar,  for  plaintiffs  in  error.  Bur- 
row A  Kincaid,  for  defendant  in  error. 

CoLLARD,  J.  The  conclusion  oC  the  court 
below  waS  that  the  line  dividing  the  Marti- 
nez, the  Taylor,  the  Plasters,  and  the  Moore, 
on  the  north,  from  the  Buckner,  the  Ford, 
the  PundersoD,  the  western  W.  G.  McKen- 
zie,  and  the  eastern  McKenzie  surveys,  on 
the  south,  should  be  estiiblished  as  plaintiff 
claimed  it  should  be;  that  the  Taylor  survey 
extended  south  to  this  division  line;  but  that 
the  Plasters,  while  it  called  to  extend  south 
to  the  McKenzie  and  Punderson,  was  not,  in 
fact,  located  on  that  line,  but  was  actually 
run  and  located  by  the  surveyor  some  250 
varas  north.  So,  by  the  judgment  of  the 
court,  the  plaintiff  below  recovered  the  land 
claimed  by  him  on  the  TayJor,  and  the  de- 
fendants recovered  the  land  south  of  the  Plas- 
ters, as  established  by  the  oourt.  The  judg- 
ment of  the  court  in  effect  finds  a  vacancy 
between  the  south  line  of  the  Plasters  and  the 
north  line  of  the  McKenzie  and  Punderson. 
"This  conclusion  of  the  court  is  attacked  by 
several  assignments  of  error  on  the  part  of 
defendants  below ;  all  of  which  may  be  con- 
sidered together  as  a  denial  of  the  court's  find- 
ings. Both  the  parties  insist  that  the  dis- 
puted line  is  one  continuous  line,  running 
north,  60  east,  dividing  the  surveys  above 
named;  defendants  insisting  that  the  line  is 
north,  where  the  court  Qxed  the  south  line  of 
the  Plasters,  and  plaintiff  below  insisting 
that  it  is  south,  where  the  court  fixed  the 
south  line  of  the  Taylor.  If  we  consider 
only  the  evidence  supporting  the  position  of 
defendants,  we  should  have  to  decide  with 
them ;  but,  if  we  take  only  the  evidence  for 
plaintiff,  we  could  not  avoid  a  decision  in  his 
favor.  The  evidence  for  defendants  shows 
that  the  north-east  corner  of  the  western  Mc- 
Kenzie survey  Is  where  defendants  cluLm  it 
to  be.  Pbilpot,  surveyor,  testified  tliat.  when 
he  went  out  to  locate  the  Plasters  and  the 
Hough  in  1848,  be  had  no  dit&culty  in  find- 
ing the  bearing  trees  then  standing, — a  mes- 
quite  and  a'n  elm;  and  that  now  he  finds  the 
stumps  of  these  trees,  the  mesquite  in  exact 
course  and  distance,  and  the  elm  in  the  right 
course,  but  not  at  the  exact  distance.  He  is 
corroborated  by  county  surveyor  Boberts, 
who  now  finds  the  stumps  on  the  ground  as 
stated  by  Pbilpot,  and  who  also  says  that  the 
corner  so  located  is  at  or  near  where  it  should 
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be  according  to  the  east  line  of  the  McKenzie, 
as  he  thinks  he  finds  it,  by  running  from 
what  be  says  is  the  south-east  corner  of  the 
McKenzie.  Fhilpot  says  there  was  in  184b, 
and  he  and  others  say  tliere  is  now,  an  old 
marked  linn  running  from  this  supposed 
north-east  corner  of  the  McKenzie,  which 
corresponded  to  the  age  of  the  McKenzie 
field-notes  made  in  1839.  So  he  located  the 
Plasters  on  this  line,  calling  to  begin  68  varas 
north,  60  east,  of  the  McKenzie  corner,  run- 
ning south,  60  west,  passing  the  creek  at  800 
varan,  instead  of  730,  as  called  for  in  the  Mc- 
Kenzie field-notes;  making  a  discrepancy  of 
only  2  ffaroA  in  the  respective  calls  to  the  creek. 
He  located  the  Hough  survey  on  the  west  side 
of  the  Plasters,  but  it  wns  abandoned,  and  is 
now  covered  by  the  Taylor,  In  purt  at  least. 
This  line  on  which  the  Plasters  is  located  ex- 
tends on  westwardly,  and,  according  to  de- 
fendants, readies  the  nurth-west  corner  of 
the  Funderson,  and  the  north-east  corner  of 
the  Ford,  witnessed  by  two  post  oaks, — 
trees  called  for  in  the  Pundei-son  and  the 
Ford  as  one,  "20  inches  in  dia.,  bearing  K., 
15  E.,  37  e».,"  and  the  other,  "18  inches  in 
liia..  brs.  N.,  30  E.,  42  tw.,"— the  large  tree 
standing  at  the  right  course  and  distance; 
the  smaller  one  fallen  on  the  right  course, 
but  at  a  greater  distance  by  4  or  5  varcu  than 
tailed  for.  Roberts  corroborates  Phil  pot  in 
this,  ami  both  say  there  is  a  cross  on  the 
standing  tree.  The  Taylor  south  line  is  250 
■earas,  or  about  that,  south  of  tliis  line. 
Running  from  the  south-west  corner  of  the 
Taylor,  25U  varas  north,  30  west,  and  then 
about  600  varas  north,  60  east,  these  post  oak 
trees  are  reached.  On  this  line  running  near 
the  post  oaks  the  creek  is  crossed  but  once, 
but  running  on  the  south  line  of  the  Taylor 
the  creek  is  crossed  several  times.  Both  the 
Hough  and  Taylor  field-notes  call  to  cross  the 
creek  several  times.  Pliilpot  cannot  account 
for  this  miscall  of  the  creek  on  bis  Hough 
field-notes,  unless,  as  he  says,  he  mistook 
some  ravines  or  "dug-outs"  as  the  creek. 
Philpot  does  not  reco^^nize  the  topo^raptiy  of 
the  country,  or  identify  the  corner  at  the 
north-east  of  the  McKenzie  from  memory, 
but  from  his  calls,  and  what  hit  now  finds  on 
the  ground  to  correspond  with  them.  The 
line  from  the  post  CKik  corner  is  traced  at 
noi-tli,  60  east,  on  a  variation  of  8.15;  while 
all  the  other  lines  in  the  same  block  of  sur- 
veys made  by  the  same  surveyor  in  1839,  and 
his  associates,  are  run  un  s  variation  of  9.80 
or  10.  The  line  running  to  the  post  oaks 
crosses  two  creeks  where  it  is  marked,  and 
running  un  the  course  called  for  in  the  orig- 
inal field-notes  of  the  McKenzie  and  Punder- 
soii,  from  the  marks  on  one  creek,  brings  the 
line  on  one  side  of  the  trees,  tod  running 
from  the  marks  on  the  other  creek  the  line 
comes  out  on  the  other  side  of  the  oaks,  from 
which  it  was  supposed  there  were  two  old 
lines  here,  but,  when  the  line  is  traced  on 
a  variation  of  8.15,  it  is  seen  that  there  is 
but  the  one  line.  Running  from  the  south- 
east corner  of  the  western  McKenzie,  at  what 


is  called  the  "Pepper wood  Comer,"  in  a  short 
distance  the  creek  is  crossed  four  or  five 
times.  The  field-notes  do  not  call  for  the 
creek  where  the  line  does  cross,  but  at  500 
vara*  calls  to  cross  the  creek,  when  in  fact  it 
only  crosses  a  depression,— a  shallow  slough 
that  has  clay  from  a  foot  to  a  foot  and  a  half 
from  the  surface.  The  pep[>erwoutl  tree  is 
not  there,  nor  is  the  elm,  as  called  for;  but 
there  is  a  pepperwood  sprout  in  the  right 
course,  and  a  young  elm  near  where  the  old 
elm  was  called  to  be,  but  on  the  wrong  course. 
When  the  compass  is  set  forthepept>erwood, 
the  call  for  the  elm  does  not  fit;  and,  when 
set  for  the  creek,  the  witness  trees  are  out  of 
place. 

Roberts  and  several  other  surveyors  testify 
that  there  is  an  old  marked  line  on  the  south 
of  the  Taylor  and  the  Plasters.  The  south- 
east corner  of  the  Buckner  is  found,  and  an 
elm  that  is  taken  to  be  the  north-east  corner 
of  the  Thompson,  and  the  inner  north-west 
corner  of  the  Ford.  Roberts  says:  "There 
is  an  old  marked 'line  running  N.,  60  E.,  from 
the  Martinez  supposed  S.  E.  corner, and  it  is 
marked  also  along  the  south  line  of  the  Plas- 
ters and  the  Taylor;  and  this  is  the  line  that 
corresponds  with  the  plaintiff's  daim." 
Again:  "I  know  where  the  south  line  of  the 
Taylor  is  on  the  ground.  Its  S.  W.  corner  is 
well  defined,  and  its  south  line  marked.  The 
Plasters  south  line  is  also  marked  on  the 
ground,  and  is  a  continuation  of  the  south 
line  of  the  Taylor.  This  is  the  line  claimed 
by  plaintiff  as  the  north  line  of  the  McKenzie 
and  Punderson.  When  I  first  saw  this  line, 
it  seemed  to  h«  old,  but  it  seems  to  me  not  so 
old  as  the  upper  line  claimed  by  defendants, " 
whicli  is  250  varas  northward.  The  Punder- 
son and  McKenzie  were  surveyed  in  1839,  the 
Taylor  in  1857,  and  the  Plasters  in  1852;  but 
it  will  be  noted  that  the  Plasters  was  not  run 
here,  according  to  Philpot.  GUbert  testified 
that  he  was  with  one  Starr,  a  surveyor,  who 
was  six  or  seven  days  testing  the  lines  and 
corners  of  the  Martinez.  He  says  they  com- 
menced at  the  south-west  corner  of  the  Tay- 
lor for  the  south-east  corner  of  the  Martinez: 
ran  the  east  line  of  the  Martinez  course  and 
distance  for  its  north-east  corner,  then  the 
north  line,  finding  it  marked  for  more  than 
a  half  mile,  old  marks;  ran  on  course  and  dis- 
tance for  the  north-west  corner,  where,  Ami- 
ing  no  bearings,  a  stake  was  driven  down  to 
mark  the  place;  ran  down  the  west  line  to 
tbe  north-east  corner  of  the  La  Ooste  finding 
bearing;  and  then  ran  back  course  and  dis- 
tance for  the  north- west  oornerof  the  Martinez, 
which  brought  them  to  tbe  stake,  from  which 
they  marked  o(T  tlito  places  where  the  bear- 
ings ought  to  be,  dug  down  in  the  ground  at 
such  places,  and  found  roots  of  trees  or  stumps 
that  were  of  tbe  kind  called  for  in  the  field- 
notes.  They  continued  on  the  west  line  of 
the  Martinez  distance  to  the  north  line  of  the 
Buckner;  then  course  and  distance  for  tho 
south  line  of  the  Martinez.  At  the  north- 
east corner  of  the  Buckner,  and  north-weat 
corner  of  the  Ford,  on  the  line,  found  an  old 
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stake.  Examined  for  bearings.  Found  acne 
standing,  but  found  two  mesquite  stumps 
standing  about  three  feet  high  that  fit  the 
calls  for  the  bearings  for  course  and  distance. 
Ran  on  the  rest  of  the  south  line  of  the  Mar- 
tinez, and  were  brought  to  the  south-west 
comer  of  the  Taylor,  where  they  started 
from.  Witness  says  this  line  was  also  tested 
from  a  known  corner  of  the  Ford,  Buckner, 
and  Thompson  from  the  south,  "and  it  came 
out  in  few  vareu  of  not  quite  reaching  the 
line  as  indic^ited  by  the  soutii  line  of  the  Tay- 
lor. They  found  two  corners  of  the  Tliomp- 
son,  three  of  the  Ford,  and  the  south-east 
corner  of  the  Buckner. "  Witness  states  that 
lie  was  at  another  time,  with  another  survey- 
or, running  these  surveys  from  the  north- 
east corner  of  the  Thompson, — a  well-deflned 
ronier, — and  ran  over  the  stake  they  had  be- 
(ofe  found  at  the  north-east  corner  of  the 
Buckner. 

We  have  recited  sufiScientof  the  testimony 
to  show  that  there  was  ample  proof  to  justify 
the  court  in  establishing  the  disputed  bound- 
ary where  the  plaintiff  claimed  it  to  be. 
There  is  nothing  in  theevldenceof  such  cliar^ 
acter  as  would  require  the  court  to  And  that 
their  theory  of  the  facta  proved  was  indis- 
putably correct:  on  the  contrary,  there  is  an 
amount  of  the  evidence  which,  if  the  court 
accepted  it  as  true,  would  require  him  to  And, 
as  he  did,  that  the  north  line  of  the  McKen- 
zie,  the  Punderson,  the  Ford,  and  the  Buck- 
Dier  was  not  the  line  on  which  Phi]p|>t  located 
tbe  Plasters.  Full  credit  was  given  to  Pbii- 
pot's  testimony, — to  the  facts  be  testified  to; 
but  the  court  did  not.  in  view  of  other  facts, 
arrive  at  the  same  ci>nclusion.  When  he  lo- 
cated the  Plasters,  the  court  finds  that  he 
thought  he  was  on  the  McKenzie  north  line, 
but  that  he  was  in  fact  above  it.  Hence  the 
court  properly  allowed  the  Plasters  to  stand 
as  he  said  he  located  it;  but  finding  that  the 
north  line  of  the  Punderaon  and  Ford  was 
further  south,  and  that  the  Taylor  was  located 
on  it,  it  was  correctly  decided  that  plaintiff 
should  recover  to  that  Une.  We  conclude 
the  judgment  of  the  court  below  should  be 
affirmed. 

Station,  C.  J.  Report  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
the  judgment  affirmed. 


Bbet  v.  Dotuu 

(Supreme  Court  of  MUsouri.    Nov.  4, 1889.) 

BOSI.  FU>I  POBCHABEBS — LaNOLOBD  AMD  TlHANT 

— Notice  to  Qoit. 
1.  Under  Rev.  St.  Mo.  i  698,  providing  that  no 
eoDTeysnoe  shall  be  valid  except  between  the  par- 
tiw  thereto,  aad  snob  as  have  aotnal  notice  there- 
ot,  until  the  same  shall  be  deposited  with  the  re- 
corder tor  record,  the  notice  to  a  purchaser  of  real 
Mtate  which  will  make  his  Interest  therein  subject 
to  a  prior  nnreoorded  lease,  is  a  qaestion  of  fact, 
ud  ilk  an  action  by  him  against  the  lessee  it  is  suf- 
nvient  to  instruct  the  jury  that  Icnowledf^e  of  such 
nets  as  would  put  an  ordlnarilj  prudent  person 
spoQ  inquiry  in  regard  to  defendant's  title,  and 
lead  htan  to  discover  the  truth  respecting  it,  is 


actnal  notice,  and  titat  Imowledge  of  defendant's 
possession  is  evidence  tending  to  show  actual  no- 
tice of  his  title. 

2.  An  instruction  that,  to  entitle  a  purchaser  to 
protection  against  a  prior  unrecorded  lease,  it  must 
appear  otherwise  than  from  the  mere  recital  of  the 
deed  that  he  paid  a  valuable  consideration,  is  prop- 
erly refused,  where  in  such  deed  he  assumes  the 
payment  of  an  incumbrance  upon  the  property, 
whioh,  of  itself,  constitutes  him  a  purchaser  for 
value. 

8.  Where  the  vendee  sends  to  the  lessee  a  no- 
tice to  quit,  which  is  irregular  in  respect  of  the 
time  for  its  expiration,  the  lessee  waives  the  Irreg- 
ularity by  replying  that  he  holds  a  lease  from  the 
grantor,  and  intends  to  retain  possession  until  its 
termination.    Babci.at,  J.,  dissenting. 

Appeal  from  St.  Louis  circuit  court;  Auos 
M.  Thayer,  Judge. 

Jos.  8.  Laurtu,  for  appellant.  John  R, 
Christian  and  David  OolUsmith,  for  respond- 
ent. 

Blaok,  J.  This  is  ejectment  for  a  lot  in 
St.  Louis  upon  which  tiiere  is  a  livery  stable. 
Doyle,  the  defendant,  leased  the  property 
from  Mr.  Lucas  for  a  period  of  five  years, 
the  term  ending  the  last  of  May,  1884.  The 
lease,  though  in  writing,  was  never  recorded,  * 
The  evidence  tends  to  show  that  at  the  ex- 
piration of  the  lease  the  parties  agreed  upon 
a  renewal  for  four  years  upon  the  same  terms, 
except  the  rents  were  increased  from  $720  to 
$840  per  annum,  payable  monthly.  I)efend- 
ant  continued  to  occupy  the  premises,  paying 
the  agreed  rental.  By  a  writing,  which  was 
never  recorded,  t)earing  date  tlie  2ist  June, 
1884,  but  in  fact  executed  not  earlier  than 
21st  June,  1886,  the  lease  was  renewed  for 
the  further  period  of  four  years,  thus  resell- 
ing back  and  covering  the  two  years  for  which 
there  was  no  written  lease.  Mr.  Lucaa  con- 
vened tills  and  other  property  to  Mr.  Nelson 
by  a  deed  executed  and  recoi-ded  on  the  9th 
July,  1886.  Nelson  conveyed  the  undivided 
one-half  to  Hammitt,  and  these  two  persons 
conveyed  the  lot  in  question  to  plaintiff.  Drey, 
by  a  deed  dated  the  14tb  and  recorded  the 
28th  July,  1886,  for  the  recited  consideration 
uf  $20,000.  Nelson  and  Hammitt  were  to 
liave  the  July  rents,  which  were  collected  by 
Turner,  who  was  the  agent  of  Mr.  Lucas, 
and  paid  to  them.  This  is  the  only  evidence 
tending  to  show  that  they  had  any  notice  of 
the  renewed  lease.  Turner  had  collected  the 
rents  for  several  years,  and  he  says  be  did 
not  know  that  defendant  bad  a  written  lease. 
When  plaintiff  purchased  he  evidently  knew 
the  defendant  occupied  the  property  as  a  ten- 
ant on  some  terras.  He  says  he  saw  defend- 
ant at  the  stuble  after  be  had  made  the  pur- 
chase and  paid  part  only  of  the  purchase 
money;  tliat  he  told  defendant  of  the  pur- 
chase, and  asked  the  latter  what  rent  he 
would  pay;  that  defendant  said  he  would 
pay  the  same  he  had  been  |>aying  to  Lucas, 
but  not  a  cent  more,  unless  iietter  improve- 
ments were  put  upon  the  property;  that  de- 
fendant did  not  then  claim  to  have  a  lease; 
and  that  he  (plaintiff)  first  heard  of  the  writ- 
ten lease  after  he  had  completed  the  purchase, 
and  then  through  defendant's  attorney.    Do- 
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f  endant  says  he  told  plaintiff  of  the  lease  in  the 
conversation  at  the  stable  just  mentioned:  that 
plaintiff  and  another  person  came  to  the  stable 
In  the  preceding  February  to  look  at  the  prop- 
erty for  a  warehouse,  and  he  then  told  them 
of  his  lease.  This  conversation  is  denied  by 
plaintiff.  On  this  evidence  the  court  gave  a 
number  of  instructions,  one  of  which  is  as  fol- 
lows: "(No.6.)  Bythelerm  •  actual  notice,' 
as  used  in  the  instructions,  the  jury  are  not 
to  understand  that  plaintiff  and  said  Nelson 
must  have  actUHlly  seen  the  written  renewal 
of  said  lease,  or  been  informed  of  its  exist- 
ence. Knowledge  by  them  of  facts,  if  they 
had  such  knowledge  as  would  put  an  ordi- 
narily prudent  person  on  inquiry  as  to  the 
nature  of  defendant's  title,  and  lead  him  to 
discover  the  truth  respecting  the  same,  is 
equivalent  to  actual  notice.  And  the  court 
further  instructs  you  tliat  the  fact,  if  it  be  a 
fact,  that  the  defendant  was  in  the  open,  no- 
torious possession  of  the  premises  in  contro- 
versy at  the  date  of  the  respective  purchases 
by  plaintiff  and  Nelson,  and  that  they  were 
aware  of  such  possession,  if  it  appears  that 
they  were  aware  of  such  possession,  is  evi- 
dence tending  to  show  actual  notice  of  de- 
fendant's title. " 

The  defendant  takes  the  ground  here  that 
possession  by  him  and  knowledge  thereof  by 
these  purchasers  is  actual  notice  to  tliem  of 
his  renewed  lease,  and  that  the  jury  should 
bavb  been  so  instructed  in  terms.  The  in- 
structions asked  by  the  defendant  and  re- 
fused by  the  court  all  proceed  upon  the  theory 
that  such  possession  and  knowledge  is  evi- 
dence from  which  the  jury  could  infer  no- 
tice, and  all  this  is  embraced  hi  the  instruc- 
tions given.  Having  asked  no  instructions 
presenting  the  theory  of  law  now  contended 
for,  he  is  in  no  position  to  demand  a  reversal 
because  the  instructions  giv^n  do  not  go  as 
far  in  his  favor  as  they  might  have  gone. 
But  the  part  of  the  instruction  in  question 
goes  far  enough.  According  to  our  statute, 
"no  such  instrument  in  writing  shall  be 
valid,  except  between  the  parties  thereto,  and 
such  as  have  actual  notice  thereof,  until  the 
same  shall  be  deposited  with  the  recorder  for 
record."  Section  693,  Rev.  St.  What  then 
is  actual  notice,  within  the  meaning  of  this 
act'?  This  court  said  in  Vaughn  v.  Trticy, 
22  Mo.  420:  "The  former  [actual  notice] 
was  actual  knowledge  or  information;  and 
the  latter  [implied  notice]  facts  and  circum- 
stances not  amounting  to  knowledge  or  in- 
formation, from  which  the  law  oonclusively 
presumed  notice,  and  which  it  would  not  al- 
low to  be  contradicted  by  contrary  evidence. 
Actual  notice,  like  any  other  fact,  might  be 
proved  by  direct  evidence,  or  inferred  from 
the  facts  and  circumstances  of  the  transac- 
tion; but  however  proved,  whether  by  direct 
evidence,  or  inferred  from  other  facts,  it  was 
actual  notice,  and  clearly  distinguishable 
from  implied  notice.  *  *  *  We  think 
the  legislature  here  referred  to  actual  notice 
as  contradistinguished  from  implied  notice, 
both  of  wiiich  were  well-known  terms  in  our 


law  when  the  act  was  passed;  and  we  all 
concur  in  reversing  the  present  judgment 
upon  the  ground  that  possession  is  not,  as 
the  circuit  court  seemed  to  suppose,  as  a 
mere  matter  of  law,  actual  notice,  within  the 
meaning  of  our  recording  acts."  That  case 
came  before  this  court  again,  and  is  reported 
in  25  Mo.  818.  The  plaintiff  had  been  in 
possession  of  a  mill-site,  with  an  acre  of 
ground  attached,  for  eight  or  ten  years, 
claiming  under  an  unrecorded  purchase.  The 
defendant  purchased  a  tract  of  which  the 
mill-site  was  a  part.  He  had  never  seen  the 
land,  but  his  declarations  were  pat  in  evi- 
dence to  the  effect  that  his  grantor  told  him 
plaintifR  had  a  mill  on  the  land  and  would 
have  to  move  it  now.  The  court,  in  effect, 
instructed  that  possession  by  one  claiming 
to  have  previously  purchased  was  sufficient 
evidence  of  notice  of  such  purchase,  if  the 
possession  was  known  to  thesubsequent  pur< 
chaser  at  the  time  of  his  purchase.  The  in- 
struction was  disapproved,  tills  court,  among 
other  things,  saying:  "The  question  of  fact 
for  the  jury  was  whether  the  defendant  pur- 
chased with  •  actual  notice '  of  the  prior  un- 
recorded conveyance  to  the  plaintiff,  or.  In 
other  words,  whether  be  believed,  when  he 
bought  the  land,  that  his  grantor  had  pre- 
viously sold  the  mill  tract  to  the  plaintiff." 
And  further  on  it  is  said:  "But  this  posses- 
sion and  apparent  ownership,  even  if  brought 
home  to  the  subsequent  purchaser,  do  not 
constitutf,  in  point  of  law,  actual  notice  of 
the  ptior  deed,  within  the  meaning  of  the 
statute.  It  is  evidence  of  such  knowledge, 
and,  under  ordinary  circumstances,  ought,  I 
think,  to  satisfy  a  jury  that  the  party  pur- 
chased with  knowledge  of  the  prior  deed." 
Maupin  V.  Emmons.  47  Mo.  304,  was  an  ac- 
tion of  ejectment.  Defendants  were  in  pos- 
session under  an  unrecorded  deed  from  Ham- 
mack.  Plaintiffs  claimed  under  a  purchase 
upon  execution  against  Hammack,  and  there 
was  evidence  tending  to  show  that  one  of 
the  plaintiffs  knew  defendants  occupied  the 
farm  as  owners.  The  court  said:  "The  act- 
ual notice  required  by  the  statute  is  used  in 
contradistinction  to  the  constructive  notice 
given  by  a  record.  It  does  not  mean  that 
there  must  necessarily  be  direct  and  positive 
evidence  that  the  subsequent  purchaser  act- 
ually knew  of  the  existence  of  the  deed.  Any 
proper  evidence  tending  to  show  it,  facts  and 
circumstances  coming  to  his  knowletlge  that 
would  put  a  man  of  ordiiuiry  circumspection 
upon  inquiry,  should  go  to  the  jury  as  evi- 
dence of  such  notice."  The  same  doctrine 
is  asserted  in  Shumate  v.  Reavis.  49  Mo.  333, 
and  in  Whitman  v.  Taylor,  60  Mo.  127. 
"Notice,"  it  has  been  said,  "may  be  either 
actual  or  constructive.  It  is  actual  when 
the  purchaser  either  knows  of  the  existence 
of  the  adverse  claim  or  title,  or  is  conscious 
of  having  the  means  of  knowing,  although 
he  may  not  use  them.  Constructive  notice 
is  a  legal  presumption,  and  will  be  conclu- 
sive unless  rebutted,  and  in  many  eases  it 
'  cannot  be  gainsaid  or  denied  even  by  evi- 
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dence  of  the  absence  of  actual  knowledge  or 
notice."  Speck  v.  Biggin,  40  Mo.  405; 
libodes  V.  Outcalt,  48  Mo.  867. 

8ome  confusion  has  arisen  in  the  nse  of 
the  words  "actual,"  "presumptive,"  and 
"constructive"  in  defining  notica  This  con- 
fusion in  the  use  of  the  ternns  is  not  generally 
noticed  bj  the  text-writers.  2  Pom.  £q.  Jur. 
§593.  According  to  some  authors  and  courts 
notice  is  actual  or  constructive;  and  .nctual 
notice  is  divided  into  direct  or  positive,  and 
indirect,  implied,  or  presumptive  notice;  tlie 
difference  between  presumptive  notice  and 
constructive  notice  being  that  the  former  is 
(in  inference  of  fact  which  is  capable  of  be- 
ing explained  or  contradicted,  while  the  lat- 
ter is  a  conclusion  of  law  which  cannot  be 
controverted.  Bisp.  Eq.  (3d  Ed.)  §  268. 
This  division  furnishes  a  satisfactory  expla- 
nation of  the  use  of  the  terms. 

Xow  from  the  line  of  former  adjudications 
of  this  court  it  is  plain  to  be  seen  that  the 
notice  which  will  postpone  a  recorded  instru- 
ment, affecting  real  estate,  to  a  prior  unre- 
corded one,  must  be  actual  notice.  Such  no- 
tice may  be  shown  by  direct  evidence,  or  it 
may  be  inferred  from  facts  and  circum- 
stances. Tlie  question  Is  one  of  fact,  and  is 
to  be  determined  like  any  other  fact.  Clr- 
cumstancea  coming  to  the  knowledge  of  the 
subsequent  purchaser,  which  would  put  a 
prudent  person  upon  inquiry,  should  go  to 
the  jary  as  evidence  of  notice.  In  short  any 
evidence  tending  to  show  knowledge  of  the 
prior  unrecorded  instrument  should  be  re- 
ceived as  ev  idence  of  notice.  The  inference 
to  be  drawn  from  the  facts  and  circum- 
stances is  one  of  fact  and  not  of  law.  Pos- 
session and  knowledge  thereof  will,  in  ordi- 
nary cases,  be  good  proof  of  notice  of  the 
title  under  wliich  the  party  in  possession 
claims.  Snch  evidence,  under  other  circum- 
itances,  will  be  of  little  value.  While  there 
is,  in  this  case,  evidence  showing  that  these 
subsequent  purchasers  knew  defendant  occu* 
pied  the  property  as  a  tenant  on  some  terms, 
there  is  other  evidence  from  which  they 
mif^bt  well  hsve  concluded  that  be  had  no 
written  lease,  and  was,  nnder  our  statute,  a 
tenant  from  month  to  month. 

We  are  cited  to  cases  which  hold  that  pos- 
session is  "constructive"  notice  to  the  sub- 
aequent  purchaser  of  the  title  under  which 
the  person  in  possession  claims.  But,  plac- 
ing no  stress  upon  the  different  wording  of 
the  statutes  in  some  of  these  cases,  they  are 
not  in  accord  with  the  rulings  of  this  court. 
The  recording  act  is  based  upon  a  principle 
of  sound  policy,  and  ongbt  not  to  be  frittered 
sway  by  new  departures.  The  old  ones  go 
quite  far  enongb.  The  recording  act  is  de- 
signed to  protect  persons  who  act  in  good 
faith,  and  onglit  not  to  be  made  the  means  of 
committing  a  fraud.  If  the  subsequent  pur- 
chaser is  conscious  of  having  the  means  of 
knowledge  of  an  adverse  claim,  and  does  not 
ose  these  means  of  information,  be  ought  to 
be  charged  with  snch  information  as  a  fair 
and  reasoDsble  pursuit  of  them  would  have 
v.l2s.w.no.l5 — 19 


disclosed.  He  may  not  shut  his  eyes  to  cir- 
cumstances wliich  would  put  a  prudent  per- 
son npon  inquiry.  All  this,  we  conclude,  is 
asserted  in  the  instruction  given  most  favor- 
ably to  the  defendant. 

The  defeniiant  asked  and  the  court  refused 
the  following  instruction:  "(No.  10.)  The 
court  declares  the  law  to  be  that  the  reftistra- 
tion  act  is  for  the  protection  of  bona  fide  pur- 
chasers; and,  to  entitle  Kelson,  who  pur- 
chased by  deed  from  Lucas,  July  9, 1886,  to 
suoli  protection  against  an  unrecorded  lease, 
he  n)ust  have  paid  a  valuable  consideration 
for  the  property,  and  this  fact  must  be  proven 
by  other  testimony  than  the  mere  recital  of 
the  deed  that  such  consideration  was  paid." 
This  instruction  is  material  only  in  the  event 
that  the  plaintiff  is  found  to  have  been  a  pur- 
chaser with  notice.  If  he  was  a  purchaser 
with  notice  he  may  protect  himself,  under  the 
purchase  from  Nelson,  If  the  latter  was  a 
purchaser  for  value  without  notice.  The  only 
controverted  question  presented  by  the  in- 
struction Is  whether  the  deed  to  Nelson  Is 
evidence  of  the  payment  by  him  of  a  valuable 
consideration,  for  there  was  no  other  evidence 
upon  that  subject.  This  deed  recited  that 
Nelson  had  paid  to  Lucas  in  hand  $225,000, 
and  contains  the  further  statement  that  the 
grantee  assumed  the  payment  of  an  incum- 
brance on  the  property,  evidenced  by  a  deed 
of  trust,  amounting  to  $135,000,  as  part  of 
the  purchase  price.  The  assumption  of  debt 
due  by  the  grantor,  it  is  held  in  New  York, 
is  a  valuable  consideration  under  the  record- 
ing act  of  that  state.  Jackson  v.  Winslow, 
9  C3ow.  18;  2  Pom.  Eq.  Jur.  §  747.  There 
was  here  an  irrevocable  agreement  on  the 
part  of  Nelson  to  pay  the  incumbrance,  and 
that,  of  itself,  constituted  him  a  purchaser  for 
value.  The  instruction  was  properly  refused 
on  this  ground,  and  the  question  made,  wheth- 
er the  mere  recital  of  payment  in  this  deed  is 
evidence  of  payment,  becomes  an  immaterial 
one. 

Finally  it  is  insisted  that  the  notice  to  quit 
is  defective,  because  it  directed  defendant  to 
yield  up  possession  on  the  1st  September,  1886, 
instead  of  the  last  day  of  August  of  that  year. 
The  rents  became  due  on  the  first  day  of  each 
month.  The  notice  to  quit  bears  date  the 
30th  July,  1886.  It  begins  by  saying:  "Pur- 
suant to  the  statute  in  that  behalf  provided, 
I  hereby  give  yon  thirty  days'  notice  in  writ- 
ing of  my  intention  to  terminiite  your  tenan- 
cy," and,  after  describing  the  premises,  con- 
cludes, "and  I  require  you  to  surrender  up 
possession  of  said  premises  on  the  first  day  of 
September,  1886,  pursuant  to  this  notice." 
On  the  service  of  this  notice  defendant  ad- 
dressed plaintiff  a  letter  saying,  in  substance: 
"I  hold  a  lease  from  Mr.  Lucas,  which  ter- 
minates May  30,  1888,  and  It  is  ray  intention 
to  retain  possession  until  that  time."  Con- 
ceding, for  tlie  purposes  of  this  case,  that  the 
notice  should  have  required  defendant  to  quit 
on  the  last  day  of  the  rental  month,  which 
was  the  last  day  of  August,  still,  excepting 
Barulat,  J.,  we  are  of  the  opinion  that  de- 
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fendant  waiTed  the  irregularity.  Taylorsays: 
"Although  the  notice  be  irregular  in  respect 
to  the  lime  named  for  its  expiration,  yet  if 
the  tenant,  at  the  time  of  the  delivery  of  the 
notice,  assents  to  the  terms  of  it,  hia  assent 
will  waive  the  irregularity. "  2  Xayl.  Landl. 
&  Ten.  §  478.  Here  the  defendant  by  his 
letter,  written  on  receipt  of  the  notice,  places 
his  right  to  retain  possession  alone  on  the 
ground  that  bo  had  a  lease  from  Lucas  which 
would  not  expire  until  SOth  May,  1888.  This 
we  think  was  a  waiver  of  the  irregularity. 
Besides  this,  when  the  notice  was  offered  in 
evidence  it  was  objected  to  because  irrelevant, 
immaterial,  and  incompetent.  No  otiier  ob- 
jection was  made.  The  objection  made  in  this 
court  is  specific,  and  the  objections  made  in 
tlie  trial  court  are  too  general  to  entitle  them 
to  bo  heard  here.  The  specific  objections 
should  have  been  made  in  the  circuit  court. 
Shelton  v.  Durham,  76  Mo.  436.  "We  see  no 
reason  for  disturbing  the  judgment,  and  it  is 
therefore  affirmed. 

Bat,  C.  J.,  absent;  the  other  judges,  save 
as  before  stated,  concur. 


State  ex  rd.  Wine,  Collector,  v.  Keokttk 

&  W.  R.  Co. 

(Supreme  Court  of  Mitsouri.    Nov.  4, 1889.) 

COKPORATIONS — C0N8OUDATION — TaIAT:0». 

Acts  Mo.  1869,  p.  75,  {  1,  authorizes  railroad 
oompanies  whose  lines  connect  with  any  company 
organized  under  the  laws  of  an  adjoining  state  to 
consolidate  the  stock,  making  one  company  of  the 
two.  Section  3  requires  that  the  agreement  be  ap- 
proved by  the  holders  of  a  majority  of  the  stock  m 
each  of  the  companies.  Section  8  authorizes  a  new 
corporate  name,  and  an  ezcluaige  of  the  oertiflcates 
of  stock  for  stock  In  the  new  company,  and  re- 
quires a  copy  of  the  agreement  and  resolutions  of 
consolidation  to  be  filed  with  the  state.  Section  4 
provides  that  the  new  company  shall  be  subject  to 
all  the  liabilities,  and  bound  by  all  the  obligations, 
of  the  company  within  the  state,  and  entitled  to 
the  same  franchises  and  privileges.  Held,  that 
the  former  corporation  was  dissolved,  when  con- 
solidation was  effected  under  the  act,  and  a  new 
one  was  formed ;  and  since  C!onst.  Ho.  1866,  art.  1 1, 
{  16,  providing  that  no  property  should  be  exempt 
from  taxation,  with  certain  exceptions,  not  includ- 
ing that  of  railroad  companies,  took  effect  before 
the  consolidation,  the  consolidated  company  could 
not  avail  itself  within  the  state  of  an  exemption 
granted  by  the  charter  of  the  former  corporation 
before  the  constitutional  provision  was  passed. 

Appeal  from  circuit  court,  Scotland  coun- 
ty; Bkn.  E.  Turner,  Judge. 

F.  T.  Hughes,  for  appellant.  John  M. 
Wood  and  John  C.  Moore,  for  respondent. 

Black,  J.  This  is  a  suit  in  the  name  of 
the  state  to  the  use  of  Wine,  collector  of 
Scotland  county,  to  enforce  tlie  payment  of 
state,  county,  school,  and  municipal  corpora- 
tion taxes  levied  on  the  property  of  the  Mis- 
souri, Iowa  &  Nebraska  Bailway  Company 
for  the  tax  year  ending  in  August,  1886. 
The  defendant  corporation  became  the  pur- 
chaser of  the  railroad  property  after  the  taxes 
were  levied,  and  the  dnfense  Is  that  the  prop- 
erty was  exempt  from  taxation  while  owned 


by  the  Missouri,  Iowa  &  Kebraska  Bailway 
Company.  The  circuit  court  ruled  against 
the  defendant,  and  hence  this  appeal. 

The  legislature,  by  the  act  of  February  9, 
1856,  (Acts  18-56,  p.  94,)  incorporated  the 
Alexandria  &  Bloomfleld  Railroad  Company, 
with  power  to  build  a  railroad  from  Alex- 
andria, in  Clark  county,  in  the  direction  of 
Bloomfleld,  in  the  state  of  Iowa,  to  a  point 
on  the  line  between  this  and  that  state.  The 
act  provides  that  the  construction  of  the 
road  shall  be  commenced  within  10  years 
after  its  passage,  and  completed  within  10 
years  thereafter,  and  that  "the  stock  of  said 
company  shall  be  exempt  from  taxation  for  a 
period  of  twenty  years  after  its  completion." 
It  is  alleged  in  the  answer,  and  not  denied, 
that  the  company  was  duly  organized  in 
1864,  and  then  commenced  and  proceeded  to 
carry  out  its  proper  business  and  railroad  op- 
erations under  the  act.  The  name  of  the 
company  was  changed  to  that  of  the  Aiexan- 
dria&  Nebraska  City  Railroad  by  authority  of 
the  act  of  February  19,  1866,  (Acts  1865-66, 
p.  222.)  There  are  several  sections  in  this 
act,  and  the  fourth  section  provides  that  the 
whole  or  any  section  thereof  shall  be  adopted 
by  the  board  of  directors,  and  shall  be  in  full 
force  froin  and  after  the  adoption.  It  is  al- 
leged, and  not  denied,  that  the  company 
adopted  the  first  section,  which  authorized 
the  change  of  name;  but  it  does  not  appear 
that  any  of  the  other  sections  were  adopted. 
The  Alexandria  &  Nebraska  City  Railroad 
Company  and  the  Iowa  Southern  Railway 
Company,  a  corporation  organized  under  the 
laws  of  the  state  of  Iowa,  were  consolidated 
on  the  3d  May,  1870,  under  the  name  of  tlie 
Missouri,  Iowa  &  Nebraska  Railroad  Com- 
pany; thus  forming  one  continuous  line  from 
Alexandria,  on  the  Mississippi,  in  this  state, 
to  a  point  in  the  state  of  Iowa  near  Nebraska 
City,  on  the  Missouri  river.  It  was  admit- 
ted upon  the  trial  that  the  railroad  was  con- 
structed and  put  in  operation  through  Scot- 
laud  county  in  1871,  and  completed  to  the 
state  line  in  December,  1872.  It  does  not 
appear  how  much  work  had  been  done  in  this 
state  before  the  consolidation.  In  1886,  and 
after  the  taxes  in  question  bad  been  lev- 
ied, the  entire  consolidated  road  was  sold, 
under  a  decree  of  foreclosure  entered  in  the 
circuit  court  of  the  United  States  for  the 
southern  district  of  Iowa,  to  certain  individ- 
uals, who  conveyed  it  to  the  defendant  cor- 
poration, the  Keokuk  &  Western  Railroad 
Company.  The  period  of  20  years'  exemp- 
tion had  not  expired  when  the  taxes  in  ques- 
tion were  levied  by  the  county  court  of  Scot- 
land county.  The  general  question,  there- 
fore, is  whether  the  property  was  exempt 
from  taxation  while  owned  by  the  consoli- 
dated  company. 

It  was  held  in  the  case  of  Scotland  County 
v.  Railroad  Co.,  65  Mo.  123,  brought  to  re- 
cover taxes  for  the  year  1872,  that  the  exemp- 
tion of  the  slock  of  a  corporation  is  an  ex- 
emption of  the  property  represented  by  the 
stock.     The   court   then  proceeds   to  say: 
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"That  the  present  defendant  succeeded  to  all 
the  privileges  and  liabilities  of  the  Alexan- 
dria &  BloomBeld  Company  is  conceded.  It 
Is  insisted,  however,  that  section  16.  art.  11, 
of  tlie  constitution  of  lti65,  operated  to  repeal 
the  exemption  contained  in  the  defendant's 
charter."  It  was  then  held  that  the  desig- 
nated section  of  the  constitution  did  not,  and 
ooold  not,  destroy  rights  existing  when  it  was 
adopted,  and  that  the  legislature  did  not  re- 
peal the  exemption  by  the  tax  law  of  March, 
1871.  As  to  the  question  actually  considered 
in  that  case,  it  is  sufficient  to  say  we  are  sat- 
isfied with  wliat  was  then  said  and  ruled. 
The  question  whether  the  consolidated  com- 
pany succeeded  to  the  right  of  immunity  from 
taxation  contained  in  the  charter  of  the  Alex- 
andria &  Bloomfleld  Company  was  then  taken 
for  granted,  on  what  appears  to  have  been  a 
concession  of  counsel  in  this  court:  and  that 
qnestion  we  will  now  consider. 

The  consolidation  of  the  rights,  privileges, 
franchises,  and  properties  of  two  or  more 
railroad  companies  into  one,  where  there  is 
no  provision  of  the  statute  or  constitution  to 
the  contrary,  leaves  the  portions  of  the  road 
Uiua  formed  subject  to  the  same  rules  of  tax- 
ation that  existed  before  the  consolidation. 
That  portion  of  new  line  which  was  exempt 
will  continue  to  be  exempt,  and  that  portion 
which  was  subject  to  taxation  will  continue 
subject  to  taxation.  This,  we  think,  is  the 
result  of  the  following  cases:  Railroad  Co.  v. 
Maryland.  10 How. 376:  Tomllnson  v.  Branch, 
15  Wall  460;  Banking  Co.  v.  Georgia,  92  U.  S. 
665;  Ballroad  Co.  v.  Virginia.  94  U.  8.  718. 
The  Alexandria  &  Nebraska  City  Railroad 
Company  was  unquestionably  exempt  from 
taxation  down  to  the  time  of  the  consolida- 
tion, namely,  8d  May,  1870;  and,  under  the 
role  of  the  cases  just  cited,  the  new  company 
acquired  that  immunity,  so  far  as  concerns 
the  Missouri  property,  unless  the  law  under 
which  the  consolidation  was  effected  by  the 
Tolnntary  act  of  the  two  corporations  pro- 
duces a  different  result.  The  sixteenth  sec- 
tion of  article  11  of  the  constitution  of  1865, 
which  went  into  operation  before  the  date  of 
the  act  under  which  the  consolidation  took 
place,  provides:  "No  property,  real  or  per- 
sonal, shall  be  exempt  from  taxation,  except 
sacb  as  may  be  used  exclusively  for  public 
Mbools.  and  such  as  may  belong  to  the  United 
States,  to  this  state,  to  counties,  or  to  munic- 
ipal corporations  within  this  state."  The 
plaintiff  takes  the  ground  that,  when  two 
nulroad  companies  are  consolidated,  they 
thereby  surrender  their  charters,  and  the  re- 
BQltant  company  takes  Its  powers  and  rights 
from  the  law  which  authorized  the  consoli- 
dation; In  other  words,  that  the  old  compa- 
nies are  dissolved,  and  that  a  new  one  springs 
into  existence.  If  it  be  true  that  the  Alex- 
andria ft  Nebraska  City  Company  was  dis- 
solved by  the  act  of  consolidation,  and  the 
sew  company  took  its  powers  from  the  act 
authorizing  the  consolidation,  then  it  must 
follow  that  the  new  company  is  not  exempt 
from  taxation ;  for  the  legislature  had  been 


deprived  of  the  power  to  grant  such  immu- 
nity. Whether  the  old  companies  were  dis- 
solved must  depend  upon  the  ternns  and  pro- 
visions of  the  act  of  March  2,  1869,  (Acts 
1869,  p.  75,)  under  which  the  consolidation 
took  place;  and  we  therefore  set  out  the  im- 
portant portions  of  it.  Section  1  provides 
"that  any  railroad  company,  organized  under 
the  general  or  special  laws  of  this  state,  wliose 
track  shall,  at  the  line  of  the  state,  connect 
with  the  track  of  the  railroad  of  any  company 
organized  under  the  general  or  special  laws 
of  any  adjoining  state,  is  hereby  authorized 
to  make  and  enter  into  any  agreement  with 
such  connecting  company  for  the  consolida- 
tion of  the  stock  of  the  respective  companies 
whose  tracks  shall  be  so  connected,  making 
one  company  of  the  two,  whose  stock  shall 
be  so  consolidated,  upon  such  terms  and  con- 
ditions and  stipulations  as  may  be  mutually 
agreed  between  them,  in  accordance  with  the 
laws  of  the  adjoining  states  in  which  the  road 
is  located,  with  which  connection  is  thus 
formed."  By  section  2,  the  terms  and  pro- 
visions of  the  agreement  must  be  approved 
by  the  holders  of  a  majority  of  the  stock  in 
each  of  the  companies  at  a  meeting  called  for 
that  purpose,  or  by  writing  sigued  by  them. 
Section  3  provides:  After  the  terms  of  the 
consolidation  have  been  agreed  to  in  one  or 
the  other  of  the  modes  above  set  forth,  "it 
shall  be  competent  for  the  boards  of  directors 
in  each  of  said  connecting  companies  to  carry 
the  same  into  effect,  and  adopt  by  a  resolu- 
tion a  new  corporate  name  for  the  company 
which  shall  be  formed  by  the  consolidation, 
and  to  call  in  the  certificates  of  stock  then 
outstanding  in  each  company,  and  exchange 
them  for  stock  in  the  new  company,  as  may 
have  been  agreed  by  the  terms  of  consolida- 
tion; and  a  copy  of  said  consolidation  agree- 
ment and  the  resolutions  of  consolidation, 
and  the  name  adopted  for  the  new  company, 
shall  be  filed  with  the  secretary  of  state,  and 
shall  be  conclusive  evidence,"  etc.  The 
fourth  section  is  in  these  words:  "Any  such 
consolidated  company  shall  be  subject  to  ail 
the  liabilities,  and  bound  by  all  the  obliga- 
tions, of  the  company  within  this  state  which 
may  be  thus  consolidated  with  one  in  the  ad- 
joining state,  as  fully  as  if  such  consolida- 
tion had  not  taken  place,  and  shall  be  subject 
to  the  same  duties  and  obligations  to  the 
state,  and  be  entitled  to  the  same  franchises 
and  privileges  under  the  laws  of  this  state, 
as  if  the  consolidation  bad  not  taken  place." 
In  Banking  Co.  v.  Georgia,  supra,  the  leg- 
islature of  Georgia  had  created  two  corpora- 
tions,— the  Central  Company  and  the  Macon 
&  Western  Company.  Their  charters  limited 
the  right  of  taxation  to  one- half  of  1  per  cent, 
upon  their  net  income.  The  companies  were 
consolidated  under  an  act  passed  in  1872; 
and  the  question  was  whether  there  was  a  sur- 
render of  the  charter  of  the  Central  Company. 
The  court  said:  "It  may  be  that  the  consoli- 
dation of  two  corporations,  or  amalgamatiou, 
as  it  is  called  in  England,  if  full  and  com- 
plete, may  work  a  dissolution  of  them  both. 
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and  its  effect  may  be  the  creation  of  a  new 
corporation.  Whether  such  be  the  effect  or 
not  must  depend  upon  the  statute  under 
which  the  conaolidation  lakes  place,  and  of 
the  intention  therein  manifested."  It  is  fur- 
ther held  that  there  was  no  surrender  of  the 
charter  of  the  Central  Company,  but  the  rul- 
ing goes  upon  the  ground  that  the  act  only 
contemplated  a  mei|;er  of  the  property  and 
fran"  hise  of  the  Macon  &  Western  Company 
into  the  Central  Company;  the  hitter  retain- 
ing its  name  and  charter.  In  Kailroad  Co. 
V.  Georgia,  98  U.  S.  369,  two  railroad  com- 
panies had  t>een  incorporated  under  the  laws 
o(  Georgia, — one  in  1847,  and  the  other  in 
1856.  By  their  charters  they  were  exempt 
from  t:iXHtion  lieyond  a  specific  amount  on 
their  net  income.  They  were  consolidated 
under  an  act  of  that  state  passed  in  1863, 
wliich  gave  them  power  to  consolidate  their 
stocks,  and,  when  consolidated,  to  be  known 
as  "The  Atlantic  &  Gulf  Railroad  Company. " 
By  that  name  the  stockholders  of  the  com- 
panies were  empowered  to  sue  and  be  sued, 
to  purchase  and  enjoy  real  and  personal  prop- 
erty, and  to  exercise  corporate  powers.  The 
act  also  declared  that  the  immunities,  fran- 
chises, and  privileges  granted  by  the  char- 
ters of  the  two  companies  should  continue  in 
force,  except  so  far  as  they  might  be  incon- 
sistent with  the  act  of  consolidation.  Under 
an  act  passed  in  1874,  the  property  of  the  new 
company  was  taxed  as  other  property.  This 
act  of  1874,  it  was  held,  would  be  void,  as 
impairing  contracts,  but  for  the  act  of  1863; 
and  the  court,  in  considering  the  effect  of  the 
oonsolidation,  said:  "Did  the  consolidated 
companies  become  a  new  corporation,  hold- 
ing its  powers  and  privileges  as  such,  under 
the  act  of  1863  V  Or  was  the  consolidation  a 
mere  alliance  between  two  pre-existing  cor- 
porations, in  which  each  preserved  its  iden- 
tity and  distinctive  existence?  Or,  still  fur- 
ther, was  it  an  absorption  of  one  by  another, 
whereby  the  foi-mer  was  dissolved,  while  the 
latter  continued  to  exist?  The  answer  to 
these  inquiries  must  be  found  in  the  inten- 
tion of  the  legislature,  as  expressed  in  the 
consolidating  act.  We  think  that  intention 
was  the  creation  of  a  new  corporation  out  of 
tlie  stockholders  of  the  two  previously  exist- 
ing companies.  The  consolidation  provided 
ior  was  clearly  not  a  merger  of  one  into  the 
other,  as  was  the  case  of  Banking  Co.  T. 
Georgia,  92  U.  S.  665.  Nor  was  it  a  mere 
alliance  or  confederation  of  the  two.  If  it 
liad  been,  each  would  have  preserved  its  sep- 
arate existence,  as  well  as  its  corporate  name. 
But  the  act  authorized  the  consolidation  of  the 
stocks  of  the  two  companies;  thus  making 
one  capital  in  place  of  two.  It  contemplated, 
therefore,  that  the  separate  capital  of  each 
company  should  go  out  of  existence  as  the 
capital  of  that  company:  and,  it  so,  how 
could  either  have  a  continued  separate. be- 
ing?" The  court  then  goes  on  to  say,  in 
substance,  that,  as  this  new  corporation  took 
its  powers  and  privileges  from  the  act  of 
1863,  it  took  them  subject  to  the  laws  then 


in  f<«ce,  and  as  a  result  the  tax  act  of  1874 
was  held  to  be  valid  and  binding  on  the  new 
company.  The  same  line  of  reasoning  is 
pursued  in  the  tax  cases  of  Railroad  Co.  v. 
Maine,  96  U.  S.  499,  and  in  Railroad  Cos. 
v.  State,  63  Ga.  483.  The  effect  of  consoli- 
dating three  railroad  companies  into  one. 
says  the  court  in  McMahan  v.  Morrison,  16 
Ind.  172,  "was  a  dissolution  of  the  three 
companies  named,  and  at  the  same  instant 
the  creation  of  a  new  corporation."  A  re- 
cent text-book  says:  "The  franchises  uf  a 
corporation  formed  by  the  consolidation  of 
several  comp>anies  are  derived  wholly  from 
the  act  of  the  legislature  authorizing  the  con- 
solidation." 2  Mor.  Priv.  Corp.  (2d  Ed.)  § 
944.  The  same  doctrine  is  asserted  in  terms, 
more  or  less  positive,  in  the  following  cases: 
Clearwater  t.  Meredith.  1  Wall.  38;  Shields 
V.  Ohio.  95  U.  S.  323;  Laumau  v.  Riiilroad 
Co..  30  Pa.  St.  42. 

Now,  the  Alexandria  &>  Bloomfield  Com- 
pany had,  by  its  charter,  a  capital  stock  of 
$2,000,000,  divided  into  shares  of  9100  each. 
The  act  of  1869  contemplates  and  provides 
for  the  surrender  of  the  stock  in  both  of  the 
uniting  companies;  and  accordingly  we  find 
it  provided  in  the  articles  of  consolidation 
that  the  stock  issued  by  each  of  the  com- 
panies, and  outstanding,  shall  be  surrendered, 
and  shares  of  stock  of  the  consolidated  com- 
pany issued  therefor.  The  act  speaks  of  the 
consolidated  companyas  "the  new  company;" 
and  the  very  process  by  which  it  is  brought 
into  being  makes  it  a  new  company,  and  tlie 
effect  of  the  consolidation  was  to  dissolve 
both  of  the  old  companies.  It  is  true,  the 
act  of  1869  does  not  specifically  enumerate 
the  corporate  powers  and  privileges  conferred 
upon  the  new  company,  but  the  corporate 
powers  and  privileges  are  granted  by  refer- 
ence to  the  powers  of  the  company  in  this 
State  which  unites  with  the  one  of  another 
state.  There  is  in  this  respect  some  differ- 
ence between  this  case  and  that  of  Railroad 
Co.  V.  Georgia.  98  U.  S.  359.  But  as  said  in 
Railroad  Co.  v.  Maine,  96  U.  8.  ^9,  a  new 
corporation  may  be  as  readily  created  by  the 
union  of  two  or  more  companies  as  by  the 
union  of  individuals;  and  its  powers  and 
privileges  may  as  well  be  designated  by  ref- 
erence to  the  charters  of  other  companies  aa 
by  special  enumeration.  The  conclusion  is 
irresistible  that  the  Missouri,  Iowa  &  Ne- 
braska Railroad  Company  is  a  new  corpora- 
tion, created  under  and  by  force  of  the  act  of 
1869.  Being  thus  created  after  the  adoption 
of  the  constitution  of  1865,  the  legislature 
had  no  power  to  grant  to  it  exemption  from 
taxation .  The  exemption,  therefore,  did  not, 
and  could  not,  pass  to  the  new  company. 
We  cannot  see  that  the  fact  that  one  of  the 
consolidating  companies  was  a  Missouri,  and 
the  other  an  Iowa,  corporation,  affects  the 
conclusion  just  stated.  The  new  company, 
in  this  slate,  is  entitled  to  the  privilege  and 
subject  to  the  obligations  imposed  upon  it  by 
the  laws  of  this  state;  and  in  Iowa  it  is  a  cor- 
poration of  tliat  state,  at  d  subject  to  the  laws 
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thenot.  Bj  the  legislature  of  both  states, 
bowerer,  it  Is  but  one  company. 

\fe  are  cited  to  a  nuul^er  of  cases  which 
were  suits  on  bonds,  and  involved  the  legali- 
ty of  8ul)scriptionB  made  by  counties  to  rail- 
road corporations.  In  some  of  the  cases  the 
subscriptions  were  made  to  this  consolidated 
eumpany,  but  we  do  not  see  that  any  of  them 
ate  decisive  of  the  question  in  hand.  It 
mast  be  kept  In  mind  that  exemption  from 
taxation  will  not  be  recognized,  unless  grant- 
Hi  in  terms  too  plain  to  be  mistaken.  Rail- 
road Co.  v.Guffev.  120  U.S.  569,  7  Sup.  Ct. 
Bep.  693;  St.  Louis  v.  Trust  Co.,  47  Mo.  150, 
155.  Such  an  exemption  is  a  personal  privi- 
lege, and  cannot  be  assigned  except  by  legis- 
lative authority.  State  v.  Railroad  Co.,  89 
Mo.  536.  If  the  consolidated  company  is  in 
any  sense  a  new  corporation,  taking  its  pow- 
ers to  be  a  corporation  and  its  privileges  from 
the  act  of  1869,  then  it  cannot  in  justice 
claim  the  exemption;  for  the  legislature  was 
powerless  to  make  new  grants  of  that  charter. 
It  seems  to  us  the  tax  cases  before  cited  are 
quite  conclusive.  The  answer  sets  up  the 
proceedings  in  tlie  suit  of  Scotland  County  v. 
Railway  Co..  before  mentioned,  and  reported 
in  65  Mo.  123.  That  suit  was  commenced  in 
1873  to  recover  county  and  scbool  taxes  lev- 
ied for  the  year  1872.  The  judgment,  which 
was  for  defendant,  was  a£Qrmed  in  1877.  It 
is  also  alleged  in  the  answer,  and  not  denied, 
that  James  Secor  and  others,  stockholders  in 
the  consolidated  company,  filed  their  bill  in 
the  circuit  court  of  the  United  States  for  the 
nst«ra  district  of  Missouri  to  enjoin  the 
eoinpatiy  from  paying  taxes  levied  by  Scot- 
land, Clark,  and  Schuyler  counties,  and  to 
enjuin  the  county  courts,  judges  thereof,  and 
eoUectors  of  said  counties  from  collecting  any 
taxes  levied  upon  the  property  of  the  compa- 
ny for  the  year  1881  or  previous  years;  and 
thai  the  temporary  injunction  was  made  per- 
petual on  the  ground  that  the  property  of  the 
company  was  exempt  from  taxation.  Ac- 
cording to  the  answer,  the  bill  was  filed  in 
1881.  The  case  seems  to  have  been  deter- 
mined inr  1881.    9  Fed.  Rep.  809. 

The  taxes  sued  for  here  are  for  the  year 
1886,  and  they  accrued  long  after  those  suits 
were  commenced  and  determined.  This  suit 
is  for  a  separate  and  distinct  pause  of  action, 
and  for  this  reason  we  do  not  see  how  the 
former  judgments  can  be  a  bar  to  the  prose- 
cuting of  this  suit.  City  of  Davenport  v. 
Railroad  Co.,  88  Iowa,  683.  But  we  do  not 
understand  it  to  be  claimed  by  the  defendant, 
in  tbis  court,  that  those  furmei-  judgments 
operate  as  a  technical  bar.  The  claim  is  that 
rights  have  been  acquired  on  the  faith  of  the 
ruling  in  the  Scotland  County  Case,  followed 
in  the  injunction  case;  and  lo  make  a  differ- 
ent ruling  at  this  time  would  be  to  impair 
tlie  obligation  of  contracts,  and  therefore  vi- 
olative of  the  constitution  of  the  United 
States.  The  answer  to  this  is  that  this  court 
did  not  then  pass  upon  the  question  whether 
the  exemption  from  taxation  passed  to  the 
eonwlidated  company.    The  question  of  law 


was  doubtless  involved  in  the  agreed  facts  in 
that  case,  but  there  were  many  other  questions 
then  controverted,  and  they  were  decided, 
and  we  adhere  to  what  was  then  said  in  re- 
spect of  the  propositions  of  law  which  were 
actually  considered.  It  seems  to  liave  been 
asserted  on  one  side,  and  conceded  on  the 
other,  in  this  court  at  least,  that  the  exemp- 
tion did  pass  to  the  consolidated  company,  if 
the  exemption  clause  in  the  Alexandria  & 
Bloomfield  Company  had  not  been  repealed; 
and  the  court  simply  stated  the  question  as 
not  a  controverted  one  in  that  case.  All  this 
appenrs  from  the  decision  itself,  and  we  do 
not  see  how  it  can  be  said  thequestion  which 
we  have  been  considering  was  decided  in 
that  case.  The  proposition  that  the  legisla- 
ture can,  in  the  face  of  the  constitution  of 
1865,  exempt  property  from  taxation,  is  not 
lo  be  regarded  as  established  because  of  a 
concession  made  by  counsel  in  some  former 
case.  It  cannot  be  fairly  said  there  was  a 
solemn  adjudication  upon  the  point  we  have 
been  considering.    The  judgment  is  afllrmed. 


Rat,  CL  J.,  absent 
concur. 


The  other  judges 


State  ex  rd.  Clotbb,  Circuit  Atty.,  0. 

Ladies  or  the  Saored  Heart. 

(aupretae  Court  of  Jtftovourt.    Nov.  4, 1889.) 

COBPOBiLTa  KXiamCOB— LdODTATION. 

1.  The  charter  of  tlie  Ladies  of  the  Sacred 
Heart  named  no  limitation  to  its  corporate  exlBt- 
enoe.  It  stated  tbe  purpose  of  the  corporation  to 
be  to  conduct  aseminary  of  learning  and  an  orphan 
asylum,  and  provided  that  it  "by  that  name  and 
style  shall  have  suooession. "  The  charter,  also, 
was  specific  in  its  grant  of  powers.  The  institu- 
tion was  purely  a  charitable  one.  Rev.  St.  Mo.  184.5, 
a  84,  S  1,  par.  1,  provides  that  every  corporation, 
as  such,  has  power  to  have  suocession  by  its  cor- 
porate name  for  the  period  limited  in  its  charter, 
and,  when  no  period  Is  limited  in  its  charter,  for 
20  years.  It  also  gives  power  to  make  laws  for 
transfer  of  stock,  and  makes  otber  provisions 
which  could  not  apply  to  charitable  corporations 
having  no  shareholders.  Held,  that  the  corporate 
existence  of  the  Ladies  of  the  Sacred  Heart  was 
not  limited  to  30  years,  but  was  made  perpetual. 

8.  Rev.  St.  Mo.  18M,  p.  1026,  provides  that  all 
acts  of  a  public,  general,  or  permanent  nature,  re- 
vised at  the  present  session,  shall  be  taken  as  re- 
pealing the  acts  so  revised.  The  corporation  law 
of  1846  was  revised  in  1856.  The  latter  statute  000- 
tained  the  same  provision  as  to  limitation  of  oor- 
porate  existence,  and  provided,  in  section  2,  that 
^the  powers  enumerated  in  the  preceding  section 
shall  vest  In  every  corporation  that  shall  hereafter 
be  created. "  Held,  that  the  second  section  did 
not  destroy  the  efCect  of  the  first,  but  that  the 
specified  powers  were  made  to  apply  to  corpora- 
tions then,  before,  and  thereafter  created. 

Appeal  from  St.  Lonis  circuit  court. 

Alex.  J.  P.  Qarische,  for  appellant.  HUeh- 
cock,  Madill  <£  Finktinhurg  and  PeUr 
Taaffe,  for  respondent. 

BliAOK.  J.  This  is  a  proceeding  upon  yuo 
warranto  in  the  name  of  the  state  at  the  rela- 
tion of  the  circuit  attorney  of  the  eighth  judi- 
cial circuit  against  the  Ladies  of  the  Sacred 
Heart,  a  corporation  created  and  duly  organ- 
ized under  the  special  act  of  the  legislature  of 
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the  7th  December,  1846.  The  record  discloses 
these  facts:  On  the  12th  March,  1827,  John 
MuUanphy  conveyed  about  24  arpents  of  land 
to  Philipine Duchesne,  Octavie Berthold,  and 
Lucilla  Matheron,  who  were  nans  of  the  or- 
der of  the  Sacred  Heart,  to  have  and  to  hold 
for  999  years,  upon  trust  "for  the  sole  use  of 
said  nuns  and  their  successors,  being  nuns  of 
the  same  order,  for  the  establishment  and 
maintenance  of  the  charity  herein  specifled, 
which  trust  shall  remain  so  long  as  the  said 
charity  shall  be  kept  up  and  dispensed  ac- 
cording to  the  true  intent  and  meaning  here- 
of; that  is  to  say,  said  nuns  shall  occupy  said 
premises  as  a  convent,  and  shall  therein 
board,  lodge,  clothe,  provide  for,  and  educate 
all  such  indigent  female  children  who  are 
orphans,  or  whose  parents  are  both  indigent 
and  helpless,  not  exceeding  the  number  of 
twenty  at  any  one  time,  assliall  be  designated 
by  said  Mullanphy  during  his  life,  or,  in  case 
of  his  death,  by  his  three  eldest  female  lineal 
descendants,"  or,  in  case  of  no  designated 
lineal  descendants,  "then  by  the  Boman 
Catholic  bishop  of  the  diocese  wherein  the 
city  of  St.  Louis  is  or  shall  be  situate."  At 
the  date  of  this  deed  the  premises  were,  for 
the  most  part,  outside  of  the  limits  of  the 
city  of  St.  Louis,  and  were  covered  with 
brush  and  timber,  save  less  than  one  acre, 
upon  which  there  was  a  small  house.  These 
trustees,  their  associates,  and  the  respondent 
corporation  have  maintained  on  the  premises 
a  convent,  an  orphanage,  a  boarding-school, 
and  a  free  day-school.  The  boarding-school 
was  discontinued  on  these  premises  in  1872, 
but  continued  on  what  is  called  the  "  Withnel 
Property,"  acquired  by  respondent.  By  rea- 
ton  of  the  increased  value  of  the  property, 
the  income  exceeds  the  cost  of  supporting  20 
orphans.  By  mesne  conveyances  the  title  to 
the  Mullanphy  property  was  vested  in  Mad- 
ame Oalioway,  and  she  conveyed  it  to  re- 
spondent on  the  12tb  of  December,  1871, 
some  25  years  after  the  date  of  the  charter; 
but  the  title  in  the  mean  time  had  been  in 
persons  who  where  members  of  the  order, 
and  also  of  the  respondent,  and  was  held  in 
trust  for  respondent.  The  persons  named  in 
the  special  act  as  incorporators  were  members 
of  the  order.  This  order  of  the  Sacred  Heart, 
as  distinguished  from  the  respondent,  has 
many  institutions  throughout  the  country; 
and  one  of  its  objects  has  been  and  is  the 
education  of  young  ladies  as  boarders,  and  in 
exceptional  cases,  liice  the  one  in  hand,  it 
supports  an  orphan  asylum.  The  petition 
for  the  writ  asks  the  court  to  adjudge  the  re- 
spondent guilty  of  unlawfully  using  corpo- 
rate franchises,  and  to  that  end  it  is  alleged 
that  its  charter  expired  in  20  years  after  the 
grant  thereof ;  all  of  which  is  denied.  Further 
allegations  are  made  to  the  effect  that  the  re- 
spondent has  and  does  appropriate  portions 
of  the  revenues  of  the  trust  property  to  pur- 
poses not  contemplated  by  the  trust,  namely, 
the  support  of  a  seminary  of  learning  for 
young  ladies  other  than  orphans.  The  court 
declined  to  go  into  a  hearing  of  the  issues  on 


this  branch  of  the  case  nntU  the  question  as 
to  the  expiration  of  the  charter  was  deter- 
mined, and  on  that  issae  found  for  respond- 
ent. 

As  the  case  stands  before  as,  the  only 
qnestion  is  whether  the  charter  granted  on 
the  7th  December,  1846,  expired  in  20  years. 
The  charter  is  as  follows:  "Section  1.  That 
Ellenor  J.  M.  Gray,  Mary  Prudeom,  Joseph- 
ine Jaquet,  and  their  successors,  shall '  be, 
and  are  hereby,  constituted  a  body  corporate, 
in  fact  and  in  name,  by  the  name  and  style 
of  the  '  Ladies  of  the  Siacred  Heart,'  for  the 
purpose  of  conducting  a  seminary  of  learning 
and  an  orphan  asylum  in  the  city  of  St. 
I>oui8,  and  by  that  name  and  style  shall  have 
succession,  and  be  in  law  capable  of  suing 
and  being  sued,  defending  and  being  defend- 
ed, in  aji  courts  and  places,  and  in  all  man- 
ner of  actions  and  cases  whatsoever,  and  may 
have  a  common  seal,  and  change  it  at  pleasure, 
and  by  that  name  and  style  be  capable  in  law 
of  purchasing,  holding,  and  enjoying,  to  them 
and  their  successors,  for  the  purpuacs  above 
mentioned,  any  real  estate,  in  fee-simple  or 
otherwise,  and  any  goods,  chattels,  and  (ler- 
sonal  estate,  and  of  selling  and  otherwise 
disposing  of  the  said  real  estate,  or  any  part 
thereof,  at  their  will  and  pleasure;  but  the 
operations  of  said  corporation  shall  be  con- 
fined to  the  promotion  of  the  objects  alcove 
mentioned.  Sec.  2.  Said  corporation  shall 
have  power  to  make  such  constitution,  by- 
laws, ordinances,  rules,  and  regulations  for 
the  government  of  the  same  as  they  deem 
proper:  provided,  theaame  are  not  repugnant 
to,  or  inconsistent  witli,  the  laws  and  consti- 
tution of  this  state,  or  of  the  United  States. 
Sec.  3.  That  nothing  in  this  act  contained  shall 
be  so  construed  as  to  prevent  the  legislature 
from  altering,  amending,  or  repealing  the 
same  at  any  time  hereafter. "  The  first  par- 
agraph of  the  first  section  of  chapter  34  of  the 
General  Statutes  of  1845,  concerning  corpo- 
rations, provides:  "Every  corporation,  as 
such,  has  power — First,  to  have  succession 
by  its  corporate  name  for  the  period  limited 
in  its  charter,  and,  when  no  period  Is  limited, 
for  twenty  years."  Page  231.  The  question 
is  whether  this  general  statute  fixes  the  period 
of  existence  of  the  respondent  at  20  years; 
no  time  being,  in  terms,  stated  in  the  charter. 
In  considering  this  question,  some  general 
rules  must  be  kept  in  view.  Where  special 
privileges  in  derogation  of  common  right,  or 
exemptions  from  the  general  law  governing 
other  persons,  are  claimed  by  a  corporation, 
its  charter  must  be  construed  strictly  in  re- 
spect of  such  alleged  grants.  Nothing  is  to 
be  presumed  in  favor  of  the  grant  of  such 
privileges.  But  no  such  question  is  involved 
in  the  present  case,  and  the  rule  has  no  ap- 
plication here.  This  charter  is  to  be  con- 
strued like  any  other  written  instrument. 
We  must  look  for  the  intention  of  the  parties. 
1  Mor.  PriT.  Corp.  (2d  Ed.)  §§  316,  323.  a 
corporation  whose  charter  does  not  limit  its 
existence  to  a  definite  period  of  time  con- 
tinues, in  legal  contemplation,  until  it  has 
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been  dissolved  by  some  prescribed  method. 
Id.  S  411.  Aside  from  the  first  paragraph  of 
section  1  of  the  general  law  of  1845.  this  cor- 
poration would  have  succession  without  lim- 
itation as  to  time.  Again,  it  is  conceded  on 
both  sides  that  the  respondent  is  a  charitable 
institation,  and  nothing  more.  It  is  there- 
fore, in  many  respects,  unlike  an  ordinary 
business  corporation  having  shareholders. 
Most  of  the  provisions  of  the  general  law  can 
have  no  application  whatever  to  charters  lilce 
the  one  now  in  question.  The  Rrst  section 
says:  "Every  corporation,  as  such,  has  pow- 
er," among  other  things,  to  make  laws  "for 
the  transfer  of  itsstodc.'"  The  next  section 
says:  "The  powers  enumerated  in  the  pre- 
ceding section  shall  vest  in  every  corporation 
that  shall  hereafter  be  created,  although  they 
may  not  be  specified  in  its  charter,"  etc. 
This  provision  in  relation  to  stock  has  no  ap- 
plication to  this  corporation;  for  it  has,  and 
under  its  charter  can  have,  no  shareholders. 
The  same  is  true  in  respect  of  many  otiier  of 
the  subsequent  sections.  It  is  therefore  clear 
that,  though  the  general  statute  does  say  that 
every  corporation  sliall  have  the  designated 
powers,  we  must  look  to  the  objects  and  par- 
poses  of  the  particular  corporation  to  see 
whether  it  does  or  can  possess  all  of  them. 
We  see  no  reason  why  we  may  not  also  look 
to  the  objects  and  purposes  of  the  corporation 
to  see  whether  the  limitation  of  20  years 
fairly  applies  to  it. 

Now,  it  can  hardly  be  believed  that  the  leg- 
islature, in  creating  this  corporation  for  the 
pur|ioses,  in  part  at  least,  of  rearing  and  ed- 
ucating orphans,  designed  to  limit  it  to  20 
years.  Such  an  institute,  with  such  a  limit- 
ation, would  end  about  as  soon  as  fairly  es- 
tablished. If  this  charter  contained  the  words 
"perpetual  snccession, "  instead  of  simply  the 
word  "succession,"  then  there  would  be  no 
limitation  as  to  time,  notwitlistanding  the 
general  law.  It  was  so  held  in  the  case  of  a 
business  corporation  having  a  competent 
stock.  Fairchild  v.  Association,  71  Mo.  527. 
The  purposes  of  this  corporation  considered, 
it  is  believed  we  should  reach  the  same  re- 
sult. If  the  charter  on  its  face  disclosed  a 
purpose  to  administer  the  Mullanphy  trust. 
there  could  be  no  occasion  for  doubt,  for  the 
trust  is  practically  perpetual.  The  charter, 
however,  is  specific  in  the  grant  of  (towers; 
so  that  in  these  respects  there  is  no  need  of 
reference  to  tlie  general  law.  The  legisla- 
ture has  by  the  third  section,  reserved  the 
right  to  amend  or  repeal  it  "at  any  time  here- 
after." The  charter  bears  evidence  on  its 
face  of  a  determination  on  the  part  of  the  leg- 
islature to  make  it  perfect  and  complete  in 
and  of  itself,  and  without  reference  to  the 
general  law.  In  view  of  these  considera- 
tions,  and  of  the  objects  and  purposes  for 
which  the  corporation  was  created,  we  con- 
clude the  legislature  intended  to  and  did  give 
to  it  perpetual  succession.  This  construction 
carries  out  what  seems  to  have  been  the  pur- 
pose of  the  legislature;  and  it  is  enough  to 
overcome  the  limitation  in  the  general  law 


that  it  appears  from  the  special  charter,  taken 
as  a  whole,  and  read  like  any  other  written 
instrument,  tliat  the  legislature  designed  to 
give  it  unlimited  succession.  Indeed,  it  is  a 
matter  of  some  doubt  whether  the  20-year 
limitation  in  the  law  of  1845  applies  to  any 
purely  charitable  incorporated  association. 

Though  what  has  been  said  disposes  of  this 
appeal,  another  point  pressed  by  respondent 
will  be  noticed.  Section  20, 2  Kev.  St.  1855, 
p.  1026,  provides:  "All  acts  of  a  public,  gen- 
eral, or  permanent  nature,  revised  at  tlie  pres- 
ent session  of  the  general  assembly,  so  soon 
as  such  acts  shall  take  effect,  shall  be  taken 
and  construed  as  repealing  the  acts  in  force 
at  the  commencement  of  the  present  session 
of  the  general  assembly  so  revised."  Accord- 
ing to  the  ruling  in  Fairchild  v.  Association, 
71  Mo.  527,  this  section  repealed  out  and  ont 
the  general  corporation  law  of  1845.  and  tlie 
general  corporation  law  of  1855  took  effect 
only  from  the  time  when  that  revision  went 
into  operation.  Conceciethat  the  first  section 
of  the  corporation  law  of  1845  (the  one  which 
contains  the  20-year  limitation)  was  repealed 
by  the  revision  of  1855,  and  concede,  further, 
that,  because  of  the  peculiar  language  of  the 
repealing  section,  the  re-enacted  statute  can- 
not be  construed  as  a  continuing  law,  still 
the  statute  of  1855  says:  "Every  corporation, 
as  such,  has  power,"  etc.;  following  the  ex- 
act language  of  the  first  section  of  the  law  of 
1845.  This  language  applies  to  corporations 
created  previous  to  the  revision  of  1855,  and 
leaves  the  respondent  where  it  was  before  the 
repeaL  The  second  section  of  the  statute  of 
1855,  like  that  of  1845,  says:  "The  powers 
enumerated  in  the  preceding  section  shall 
Vest  in  every  corporation  that  shall  hereafter 
be  created,"  etc.;  but  this  does  not  destroy 
the  force  of  the  first  section.  The  specified 
powers  are  made  to  apply  to  corporations 
then,  before,  and  thereafter  created.  In  the 
Fairchild  Case  the  court  had  under  considera- 
tion the  thirteenth  section  of  the  general  cor- 
poration law  of  1845  and  1855;  and  that  sec- 
tion only  professes  to  act  upon  corporations 
thereafter  created.  There  was  no  section 
making  the  same  provisions  apply  to  existing 
corporations.  For  the  reasons  before  stated 
the  judgment  is  affirmed. 

Bat,  C.  J.,  absent.  Shebwood,  J.,  not 
sitting.    The  other  judges  concur. 


PowKLL  V.  Adams  «t  at. 

(Supreme  Court  of  Mitsouri.    Nov.  i,  188S.) 
Falsi  Rbprssbntations. 

Flaintiff  conveyed  his  hotel  to  defendants  in 
exchange  for  stock  in  a  tobacco  company,  and  aft- 
erwards sought  to  set  aside  the  deed  on  the  ground 
that  defendants  bad  falselj  represented  the  value 
of  the  Btook.  This  action  he  dlsmisBed,  and  ex». 
cuted  to  defendants  a  formal  release,  acknowledg- 
ing the  receipt  of  an  additional  sum  of  money,  and 
admitting  that  he  was  fully  satisfled.  Before  the 
settlement,  he  had  been  elected  a  diractor  in  the 
company,  having  access  to  its  records  and  books 
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of  Bcoount.  Bnlwequently,  upon  the  fallnre  of  the 
company,  he  again  ■ongtat  to  set  aside  the  deed  on 
the  ground  of  false  representations.  Held,  that 
as  at  the  time  of  the  last  settlement,  he  was  in  a 
position  where,  with  ordinary  prudence,  he  could 
nave  known  the  condition  of  the  company's  aSairs, 
and.  It  did  not  appear  that  the  settlement  was  in- 
duced by  false  representations,  he  was  not  entitled 
to  recoTer. 

Error  to  circuit  court,  Cole  county;  E.  L. 
Edwards,  Judge. 

Plaintiff  was  the  owner  of  a  certain  hotel, 
wbicli  he  exchanged  for  atocli  In  an  incoi-po- 
mted  company.  He  claims  that  be  was  de- 
frauded in  the  transaction.  This  suit  was 
brought  to  rescind  his  deed,  and  restore  him 
to  his  antecedent  position  as  owner  of  the 
property,  and  for  other  appropriate  relief. 
The  answer  denied  the  fraud  alleged,  and  set 
up  an  accord  and  satisfaction  or  settlement. 
The  reply  asserted  that  the  alleged  settlement 
waa  also  fraudulently  procured.  The  cause 
was  tried  by/Judge  Edwakdb,  and  resulted 
in  a  finding  and  decree  for  defendants,  which 
plaintiff  seelcs  to  reverse  by  this  writ  of  er- 
ror. 

&.  B.Mtu^arlane  and  Crewa  &  Thurmond, 
for  plaintiff  in  error.  Silver  <&  Broton  and 
John  A.  Uoekaday,  tot  defendants  in  error. 

Barolat.  J.  The  facta  developed  at  the 
trial  are  somewhat  complicated,  but  the  de- 
cisive point  of  the  controversy  is  not  obscure. 
Flaintift  parted  with  bis  hotel  In  exchange 
for  stocic  in  a  tobacco  company  in  September, 
1884.  During  the  next  month,  he  brought 
an  action  against  the  defendants  here  and 
others,  charging  that  the  exchange  was  in- 
duced by  false  and  fraudulent  representations 
to  him  regarding  the  value  of  the  stock,  and 
claiming  fS.lUO  damage.  In  November 
following  he  dismissed  bis  action  for  deceit, 
and  executed  a  paper  withdrawing  all  the 
charges  of  fraud.  Afterwards,  he  complained 
to  some  of  defendants  that  the  stock  was  not 
as  good  as  had  been  represented,  and  that 
something  ought  to  be  done  about  it.  Ne- 
gotiations then  followed,  terminating  in  Feb- 
ruary, 1885,  with  a  form<iI  release,  in  which, 
after  reciting  most  of  the  foregoing  facts,  it 
was  decltired  that  the  trade  wus  fairly  made, 
but  that  plaintiff  was  dissatisfied,  in  that  he 
did  not  "thinli  he  got  the  full  value  of  bis 
property  in  tobacco  stock."  The  document 
then  proceeds  as  follows:  "Now,  tlierefore, 
the  said  parties  have  this  day  paid  to  the  said 
Powell  the  additional  sura  of  six  hundred  and 
seventy-five  dollars  for  said  Powell  House, 
for  the  purpose  of  satisfying  said  Powell,  the 
receipt  of  which  sum  the  said  Powell  hereby 
acknowledges,  and  says  and  admits  that  he 
is  now  fully  satisfied  with  said  trade,  and 
that  he  accepts  said  sum  of  money  with  the 
promise  on  his  part,  and  a  full  understand- 
ing, that  he  is  to  treat  the  same  as  a  full, 
complete,  and  perpetual  settlement  of  the 
same  for  all  time  to  come,  and  that  he  will 
not  again  express  any  dissatisfaction  on  ac- 
count tiiereof  to  said  parties  or  to  others,  or 
i:g  in  call  on  or  soliril  for  any  other  or  fur- 


ther concession  on  tbelr  part, "  etc.  Plaintiff 
signed  this  instrument,  delivered  it  to  de- 
fendants, and  accepted  the  $675  mentioned 
in  it.  Prior  to  this  settlement,  plaintiff  had 
been  elected  a  director  of  the  company,  and 
had  unlimited  access  to  its  factory,  and  to  all 
its  records  and  books  of  acconnt.  His  son, 
who  lived  in  Texas,  had  come,  at  his  request, 
to  confer  with  him  regarding  his  affairs,  and 
advised  him  in  relation  to  the  withdrawal  of 
the  first  action  mentioned.  The  company 
failed  and  ceased  business  in  1886,  after 
which  this  suit  was  brought.  These  facts  all 
appear  from  plaintiff's  own  witnesses.  One 
statement  let  fall  by  himself  at  the  trial  de- 
serves mention  as  bearing  on  the  conclusive- 
ness of  the  settlement  in  February.  1885.  It 
was  this:  "After  the  first  paper  was  signed, 
I  was  about  the  factoiy  a  good  deal,  and 
asked  the  book-keeper  to  give  me  a  true  state- 
ment; that  the  parties  wanted  money,  and, 
if  1  could  be  satisfied  that  the  concern  was 
prospering,  I  might  put  some  money  in  it. 
He  told  me  he. was  not  allowed  to  make  a 
true  statement;  and  If  he  did  so,  and  made 
it  to  me,  tie  would  lose  his  position.  The 
only  statement  I  saw  was  one  laid  on  the 
counter  when  other  parties  were  present.  I 
cannot  tell  what  the  difference  between  the 
assets  and  liabilities  then  was.  All  I  could 
get  from  the  bookkeeper  in  explanation  of 
longs  and  shorts  was  that  it  was  an  over- 
estimate. He  didn't  tell  me  it  was  a  loss. 
He  said  they  had  overestimated  what  they 
had.  It  was  that  much  deficient.  I  saw  the 
company  owed  a  good  deal.  Dr.  Nesbit  said 
the  item  of  about  $27,000  long  and  short  was 
there  when  he  was  there.  He  didn't  say  it 
was  a  loss.  I  understood  Blake,  the  book- 
keeper, to  say  it  was  an  overestimate." 

This  outline  of  the  relative  positions  of  the 
parties  before  the  court  is  sufficient  to  show 
the  obstacle  that  confronts  plaintiff.  He 
must  first  get  rid  of  his  last  formal  settlement 
with  defendants  before  any  investigation  of 
antecedent  equities  can  properly  be  had.  H« 
has  kept  the  consideration  then  paid  him, 
though  offering.  In  reply,  "to  account  to  the 
defendants  for  said  money,  and  now  offers  to 
account  to  the  defendants  therefor  by  de- 
ducting the  same,  with  interest,  from  the 
rents  wliich  the  court  may  find  the  defend- 
ants owe  plaintiff  for  the  use  and  occupation 
of  the  said  hotel  property  since  the  16lh  day 
of  September,  1884,  or  in  any  other  manner 
which  to  the  court  may  seem  equitable  and 
proper."  We  lay  aside  all  question  of  the 
Sufficiency  of  this  offer  in  the  premises,  and 
consider  the  merits  of  his  effort  to  rescind 
this  settlement.  It  is  based  mainly  on  the 
same  grounds  that  formed  his  objection  to 
the  original  transaction,  namely,  that  he  was 
led  into  it  by  fraudulent  misrepresentations 
touching  the  value  of  the  stock.  He  also 
claims  that  he  misunderstood  the  meaning  of 
tlie  entry  "longs  and  shorts"  in  the  compa- 
ny's books,  supposing  it  represented  an  asset, 
whereas  it  expressed  "profit  and  loss,"  and, 
as  entered,  in  fact,  indicated  a  loss.     This 
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be  did  not  learn  antil  later,  being  ignorant 
of  lx>ok-ke«ping.  But  plaintiff's  attitude  to- 
wards the  subject-matter  of  lils  agreenienta 
with  defendants,  and  towards  them,  was  very 
different  at  the  time  of  the  last  settlement 
from  what  it  was  when  the  original  ex* 
change  was  made.  When  he  executed  the 
release,  lie  was  in  a  position  where,  by  ordi- 
nary business  vigilance,  he  could  readily 
have  known  the  exact  condition  of  the  com- 
pany's affairs.  He  was  a  director  in  it,  and 
had  full  lilierty  of  access  to  its  books.  He 
bad  cliarged  fraud  upon  defendants  in  bis 
first  dealings  with  them,  and  afterwards 
witlidrawn  the  charge.  He  certainly  was  in  a 
situation  where  common  prudence  demanded 
that  any  contracts  with  tbeni  in  relation  to 
that  subject  should  be  made  at  arms-length. 
No  fraud  in  respect  to  the  formal  execution 
or  delivery  of  the  instrument  of  settlement  is 
elainied.  The  fraud  alleged  Is  collateral, 
merely.  The  burden  of  proof  is  upon  Mm  to 
•how  it.     He  has  entirely  failed. 

Fraudulent  misrepresentation  does  not 
furnish  ground  for  equitable  relief  unless, 
among  other  things,  it  formed  a  material  in- 
ducement, at  least,  to  the  agreement  sought 
to  be  rescinded.  In  the  present  Instance,  no 
satisfactory  showing  has  been  made  that  the 
settlement  was  induced  by  any  such  misrep- 
resentiition.  Plaintiff  appears  to  have  been 
the  first  mover  in  bringing  it  about,  and 
there  was  abundant  evidence  from  which  the 
trial  court  could  properly  And  that  he  then 
bad  full  notice  of  the  condition  of  the  com- 
pany, and  hence  of  the  true  value  of  the 
stock.  He  was  evidently  conscious  of  hav- 
ing the  means  of  knowledge  on  those  sub- 
jects, and  the  court  could  properly  have 
found  that  be  relied  npon  them,  rather  than 
on  anytliing  said  by  defendants,  in  the  pe- 
culiar circumstances  of  the  case.  We  think 
such  findings  proper  deductions  from  the 
facts.  We  consider  the  comprnmise  agree- 
ment, therefore,  a  complete  defense  to  plain- 
tiff's claim.  We  have  not  found  it  necessa- 
ry to  examine  the  equities  of  the  original 
transfer  of  the  hotel  property  by  plaintiff. 
The  settlement  acknowledges  its  good  faith, 
and,  in  the  view  we  take  uf  the  latter  docu- 
ment. It  is  unnecessary  to  go  further.  It  is 
also  immaterial  whether  the  exclusion  of  the 
testimony  of  witness  Penn  was  correct  or 
not.  That  offer  related  to  the  first  dealings 
between  the  parties,  long  before  the  settle- 
ment, and  had  no  relevancy  to  the  latter  sub- 
ject. It  may  be  remarked  that,  in  the  trial 
of  such  causes  by  the  court,  it  is  usually  the 
better  practice  to  admit  all  evidence  not 
clearly  inadmissible,  even  though  the  court 
may  afterwards  exclude  it,  to  the  end  that 
any  difference  of  opinion  t>etween  the  trial 
appellate  courts  regarding  it  may  not  neces- 
sitate tlie  delay  and  expense  of  a  new  trial. 
We  are  satisfied,  in  the  present  case,  that  the 
circuit  court  correctly  found  for  defendants, 
and  its  decree  is  aflirmed,  with  the  assent  of 
all  tbe  judges  except  Bat,  C.  J.,  absent, 
and  SuKUWooo,  J.,  expressing  no  opinion. 


Talbott  «.  Stehxoms*  Ez'b. 

(Court  of  Appeals  of  Ketitucky.    Oct.  94, 1869.) 

CONTBAOTS — C0N8Il)BKATI0!f. 

The  abandonment  of  the  use  of  tobaoeols 
BufBcient  oonsideration  to  support  an  agreement 
to  paj  the  promisee  tSOO  if  be  would  never  take 
another  chew  of  tobacco  or  smoke  another  cigar 
during  the  life  of  the  promisor. 

Appeal  from  court  of  common  pleas,  Bour- 
bon county. 

"To  be  officially  reported." 

J.  H.  Brent,  for  appellant.  Lockhart  & 
Lyng,  tot  appellee. 

Pbtob,  J.  This  case  comes  from  the  su- 
perior court  by  an  appeal.  Mrs.  Sailie  D. 
Stemraons,  the  step-grandnaother  of  the  plain- 
tiff,  Albert  R.  Talbott,  made  with  the  latter 
the  following  agreement:  "  Apiil  2Gth,  1880. 
I  do  promise  and  bind  myself  to  give  my 
grandson  Albert  B.  Talbott  five  hundred  dol- 
lars at  my  death  if  be  will  never  take  anoth- 
er chew  of  tobacco  or  smoke  another  cigar 
during  my  life,  from  this  date  up  to  my 
detith,  and,  if  be  breaks  this  pledge,  he  is  to 
refund  double  the  amount  to  his  mother. 
[Signed]  Albert  R.  Talbott.  Salue  D, 
Btehmons.  "  The  grandmother  died,  and  this 
action  was  instituted  by  the  grandson  against 
her  personal  representative  to  recover  the 
0500,  the  plaintiff  alleging  that  from  the  date 
of  tbe  agreement  to  the  filing  of  this  action 
by  him  he  had  not  smoked  a  cigar  or  taken 
a  chew  of  tobacco,  etc.  A  general  demurrer 
was  Bled  to  the  petition,  that  was  sustained 
by  the  court  below,  and  tbe  action  dismissed. 
It  is  insisted  by  counsel  for  the  personal  rep- 
resentative that  the  agreement  by  the  grand- 
mother to  pay  the  S500  is  not  based  on  a 
sufficient  consideration,  either  good  or  valu- 
able, and,  being  a  mere  gratuitous  undertak- 
ing, cannot  be  enforced.  There  is  nothing 
in  such  an  agreement  ioconsiatent  with  put? 
lie  policy,  or  any  act  required  to  be  done  by 
the  plaintiff  in  violation  of  law;  but,  on  the 
contrary,  the  step-grandmother  was  desirous 
of  inducing  the  grandson  to  abstain  from  a 
habit,  the  indulgence  of  which  she  believed 
creiited  a  useless  expense,  and  would  likely, 
if  persisted  in,  be  attended  with  pernicious 
results.  An  agreement  or  promise  to  reform 
her  grandson  in  this  particular  was  not  re- 
pugnant to  law  or  good  morals,  nor  was  the 
use  of  what  the  latter  deemed  a  luxury  or  en- 
joyment a  violation  of  either;  and  so  there 
was  nothing  in  the  case  preventing  the  par- 
ties from  making  a  valid  contract  in  refer- 
ence to  the  subject-matter.  In  the  classifica- 
tion of  contracts  by  the  elementary  writers, 
it  is  said:  "An  agreement  by  one  party  to 
give,  in  consideration  of  something  to  be 
done  or  forl)orne  by  the  other  party,  or  the 
agreement  by  one  to  do  or  forbear  in  consid- 
eration of  something  to  be  given  by  the  oth- 
er, are  such  contracts,  when  not  in  violation 
of  law.  as  will  be  held  valid."  Wlietherthe 
act  of  forbearance  or  the  act  done  by  the  par- 
ty claiming  the  money  was  or  not  of  l)enent 
to  him  is  a  question  that  dues  not  arise  in 
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the  case.  If  he  has  complied  with  his  con- 
tract, although  its  performance  may  have 
proved  otherwise  beneficial,  the  performance 
on  his  part  was  a  sufficient  consideration  for 
the  promise  to  pay.  The  right  to  use  and 
to  enjoy  the  use  of  tobacco  was  a  right  that 
belonged  to  the  plaintiff,  and  not  forbidden 
by  law.  The  abandonment  of  its  use  may 
have  saved  him  money,  or  contributed  to  his 
health;  nevertheless  the  surrender  of  that 
right  caused  the  promise,  and,  having  the 
rijjht  to  contract  with  reference  to  the  sub- 
ject-matter, the  abandonment  of  the  use  was 
a  sufficient  consideration  to  support  the  prom- 
ise. Mr.  Parsons,  in  his  work  on  Contracts, 
(volume  1,  7th  Ed.,  ♦489.)  says:  "The  sub- 
ject-matter of  every  contract  is  something 
which  is  to  l;^  done,  or  which  Is  to  be  omit- 
ted;" and,  where  the  consideration  is  valua- 
ble, it  need  not  be  adequate.  If,  therefore,  one 
parts  with  that  he  has  the  right  to  use  and 
enjoy,  the  question  of  injury  or  benefit  to  the 
party  seeking  a  recovery  by  reason  of  a  full 
performance  on  his  part  will  not  be  inquired 
into,  because,  if  he  had  the  legal  right  to  use 
that  which  he  has  ceased  to  use  by  reason  of 
the  promise,  the  law  attaches  a  pecuniary 
value  to  it  If  this  was  an  action  to  recover 
such  damages  as  the  party  had  sustained  by 
reason  of  the  violation  of  the  covenant  or 
promise,  the  verdict  or  j  udgmen  t  would  doubt- 
less be  nominal  only;  but  where  the  parties 
have  agreed  on  the  amount  to  be  paid  on  the 
performance  of  certain  conditions,  when  a 
compliance  with  those  conditions  has  been  al- 
leged and  shown,  the  sum  agreed  on  must 
be  paid.  Whether  or  not  the  mother  of  the 
young  man  could  recover  the  penalty  imi« 
posed  on  bis  failure  to  comply  with  his  un- 
dertaking is  not  necessary  to  be  decided.  It 
is  sufficient  to  say  that  the  abandonment  of 
the  use  of  tobacco  was  such  a  consideration 
as  authorized  a  recovery  of  the  sum  agreed 
on.  The  judgment  below  is  reversed,  and 
remanded,  with  directions  to  overrule  the  de- 
murrer, and  for  proceedings  consistent  with 
this  opinion. 

Powers  v.  Betnolds. 
(Court  oT  Appeals  oT  Kentucky.    Nov.  2, 1889.) 

DlSQUALIFICATIOW  OF  JUDOB. 

An  affidavit  for  transfer  of  a  cause  from  the 
vice-chancellor's  court  to  the  Jefferson  common 

ftleas,  made  under  Carroll's  Code  Ky.  $  8.S6,  provid- 
ng  for  such  transfer  upon  an  affidavit  that  the 
vice-chancellor  will  not  try  the  cause  Impartially, 
which  merely  alleges  that  the  vice-chancellor  will 
not  afford  affiant  a  fair  and  impartial  trial,  is  fa- 
tally defective. 

Appeal  from  .Jefferson  common  pleas. 

"To  be  officially  reported." 

The  appliCHtion  for  transfer  from  the  vice- 
chancellor's  court  was  made  under  Carroll's 
Code  Ky.  §  836,  which  provides  for  such 
transfer  upon  the  filing  of  an  affidavit  that 
the  vice-chancellor  will  not  afford  the  affiant 
a  fair  and  impartial  trial. 

Matt.  O'Doherty,  for  appellant.  C.  S. 
Seymour,  for  appellee. 

Prtor,  J.    As  this  case  must  go  back  for 


another  trial,  it  is  not  proper  to  discuss  the 
merits  of  the  controversy.  When  the  case  is 
again  called  for  trial,  the  appellant  will  have 
an  opportunity,  if  it  can  be  done,  to  have  the 
record  properly  made  out  of  the  proceeding 
in  the  Tennessee  court  against  the  appellee. 
After  the  pleadings  had  progressed  to  an  is- 
sue, a  motion  was  made  by  the  defendant 
(now  appellee)  to  transfer  the  case  from  the 
vice-chancellor's  to  the  Jefferson  court  of 
common  pleaa.  This  motion  was  made  on 
an  affidavit  filed  by  the  defendant  with  the 
clerk  to  the  effect  that  the  vice-chancellor 
would  not  afford  him  a  fair  and  impartial 
trial.  The  transfer  was  made  over  the  objec- 
tion of  the  appellant,  and  an  exception  re- 
served. When  the  discovery  of  this  partial- 
ity or  bias  on  the  part  of  the  vice-chancellor 
was  made,  does  not  appear;  but  wliether  dis- 
covered before  or  after  the  pleadings  were 
made  up  is  wholly  immaterial.  The  affidavit 
was  fatally  defective,  and  a  trial  denied  the 
appellant  by  the  court  in  which  she  was  en- 
titled to  have  it.  The  judgment  is  therefore 
reversed  for  that  reason,  leaving  all  other 
questions  raised  undecided,  and  the  case  re- 
manded for  a  new  trial,  and  for  proceedings 
consistent  with  this  opinion. 


WiLLIAMSTOWN  OKADED  FRSE-SCBOOL 

DisT.  0.  Wkbb  et  al. 
(Court  of  Appeal*  of  Keruucky.    Nov.  3, 1880.) 

SOHOOU  AMD  SCHOOIi-DlSTBIOTS. 

1.  Act  Kj.  April  15, 1884,  (AoU  1888-84.  voL  1, 
p.  1392,)  enacted  for  the  purpose  of  establishliiR  a 
graded  free  school  which  all  the  ohildren  within  the 
school  age  in  the  territory  therein  named  and  oon- 
stitnted  a  common-sch  ool  district,  might  attend  free 
of  charge,  provided  that  such  sohool  should  be  under 
the  charge  of  trustees,  who  were  to  prescribe  the 
course  of  study  and  the  qualifications  of  the  teach- 
ers, and  to  levy  a  tax,  and  draw  the  district's  pro 
rata  from  the  school  fund;  and  vested  aU  the  prop- 
erty of  the  former  school-distriot  in  the  new  one. 
Held,  that  it  was  not  in  conflict  with  Const.  Ky. 
art.  11,  {  1,  providing  that  the  capital  of  the  com- 
mon-school fund,  together  with  any  sum  raised  in 
the  state  for  purposes  of  education,  shall  be  held 
inviolate,  to  sustain  a  system  of  common  sokools; 
and  the  interest  and  dividend  thereon,  together 
with  any  sum  raised  tor  that  purpose  by  taxation 
or  otherwise,  may  not  be  appropriated  otherwise 
than  in  aid  of  common  schools. 

2.  A  notice  that  an  election  would  be  held  on 
July  2, 1887,  to  determine  whether  a  certain  tax 
should  be  levied  for  the  purpose  of  maintaining  a 
graded  school,  is  in  substantial  compliance  with 
section  20  of  such  act,  authorizing  the  opening  of 
a  poll  "not  oftener  than  once  every  year  upon  the 
question  of  establishing"  such  graded  school-dis- 
trict. 

Appeal  from  circuit  court.  Grant  county. 

"To  be  officially  reported." 

CoUitu  <&  FerUey,  for  appellant.  Wm. 
Lindsay,  M.  D.  Gray,  R.  L.  Wtbh,  and  Wm. 
Game$,  for  appellees. 

Holt,  J.  The  legislatare,  by  an  act  ap- 
proved April  15,  1884,  provided  for  the  es- 
tablishment of  a  graded  free  school  in  Will, 
iamstown,  in  lieu  of  common-school  district 
Ko.  1  of  Grant  county,  and  to  include  the 
same  territory.  1  Acts  1883-84.  p.  1292. 
Among  its  other  provisions,  as  amended  by 
a  subsequent  act,  it  authorized  the  trustees 
of  the  then  existing  district,  after  giving  cer- 
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tain  notice  aa  to  time,  place,  and  purpose,  to 
hold  an  election  on  the  first  Saturday  in  June, 
1884,  to  take  the  sense  of  tbe  voters  as  to 
wliether  tlie  proposed  school  should  be  estab- 
lished, and  to  also  then  vote  for  six  trustees 
therefor,  vho  should  prescribe  the  qualifica- 
tions of  its  teachers,  select  them,  and  in  all 
other  respects  have  exclusive  control  of  the 
district.  Thev  were  also  authorized  to  levy 
an  annual  tax  upon  the  property  of  the  dis- 
trict, not  exceeding;  50  cents  upon  the  hun- 
dred dollars,  to  carry  out  the  purpose  of  the 
Ixw;  the  amount  of  it  to  beenteriMl  upon  the 
order  book  of  the  Grant  county  court  "as 
soon  as  practicable  each  year  after  the  coun- 
ty assessor  shall  have  returned  his  assessment 
of  the  property  in  said  county."  All  tbe 
property  of  the  old  district  was  to  vest  in  the 
new  one;  and  .the  trustees  of  the  latter,  in 
ease  of  its  establishment,  were  authorized  to 
draw  the  district's  pro  rata  of  tbe  common- 
school  fund,— it  to  be  used  only  for  the  pay- 
ment of  the  teachers;  and  to  this  end  the 
trustees  were  to  ascertain  the  number  of  chil- 
dren within  tbe  school  age  in  tbe  district, 
and  report  tbe  same  to  the  common-school 
eooimissioner  of  the  county,  to  be  by  him  re- 
ported to  tbe  superintendent  of  pnbllc  in- 
struction. It  was  further  provided  by  tbe 
twentieth  section  of  tbe  act:'  "The  trustees 
of  the  common  school  in  district  number  one 
in  Grant  county  shall  have  power  to  open  a 
poll  not  oftener  than  once  every  year  upon 
the  qnestion  of  establishing  this  district,  and 
the  election  of  trustees,  as  hereinbefore  pro- 
vided for,  until  same  shall  be  adopted,  and  no 
other  election  shall  be  held  by  them,  but  all 
subsequent  elections,  npon  any  and  all  ques- 
tions, shall  be  beld  by  the  board  of  trustees 
hereby  created."  An  election  was  held  in 
conformity  to  the  law  on  tbe  flrst  Saturday 
in  June,  1884,  resulting  in  a  majority  voting 
against  the  establishment  of  the  school.  An- 
other election  was  bad  in  1887,  with  a  con- 
trary result.  It  was  not  held  on  the  first 
Saturday  in  Jnne,  however,  but  upon  the  2d 
dsyof  Jnly;  that  time  having  been  fixed  by 
tbe  trustees  of  the  then  existing  district  for 
the  election.  Nor  was  the  question  then  sub- 
mitted to  the  voters,  in  the  language  of  the 
law,  whether  or  not  they  were  in  favor  of  es- 
tablishing a  graded  free  school;  but  whether 
they  favored  a  tax  of  50  cents  upon  each  $100 
of  property  for  such  a  purp>ose.  The  trustees 
wIk>  were  then  elected  levied  the  said  tax  on 
July  11,  1887,  basing  it  upon  the  assessment 
returned  by  the  county  assessor  in  December, 
1886.  These  suits  were  brought  by  some  of 
tbe  tax-payers  of  tbe  district,  enjoining  tbe 
eollection  of  their  portion  of  the  tax  by  sales 
of  their  property.  They  insist  that  the  act 
of  the  legislature  is  unconstitutional,  and 
therefore  void;  that  it  abolishes  their  com- 
mon-school district,  diverts  its  portion  of  the 
common-school  fond  improperly,  transfers 
its  property  to  another  corporation,  and  pro- 
vides for  the  establishment  of  a  school  which 
is  not  "a  common  school,"  within  the  mean- 
ing at  the  law ;  and.  If  mistaken  in  this,  that 
then  no  valid  election  was  ever  hfld,  and 


those  daimiag  to  be  trustees  had  no  power 
to  levy  the  tax.  Some  preliminary  questions 
were  made  by  the  appellants  in  the  form  of 
motions  to  dissolve  the  injunctions,  and  spe- 
cial demurrers  to  the  petitions;  but  they  did 
not  reach  the  substance  of  the  controversy, 
and.  in  view  of  the  conclusion  readied  by  us 
as  to  it,  we  need  not  consider  them. 

Tbe  question  of  the  constitutionality  of  the 
law  is  important.  It  involves,  upon  the  one 
hand,  the  existence  of  our  graded  schools, 
and,  npon  the  other,  the  protection  of  our 
common-school  system,  which  has  for  years 
been  the  pride  of  the  state,  as  it  furnishes  to 
the  indigent  children  of  our  commonwealth 
the  means  of  obtaining  an  education  without 
cost.  Prior  to  the  adoption  of  our  present 
constitution,  our  comnion-schqsl  system  was 
at  times  in  peril.  It  seemed  aoout  to  be  de- 
prived of  a  fund  for  its  support.  It  was 
therefore  provided  by  section  1,  art.  11,  of 
that  instrument:  "The  capital  of  the  fund, 
called  and  known  as  the  'Common-School 
Fund,'  •  •  •  together  with  any  sum 
which  may  be  hereafter  raised  in  the  state  by 
taxation  or  otherwise  for  purposes  of  educa- 
tion, shall  be  held  Inviolate  for  the  purpose 
of  sustaining  a  system  of  common  schools. 
The  interest  and  dividends  of  said  funds,  to- 
gether with  any  sum  which  may  be  produced 
for  that  purpose  by  taxation  or  otherwise, 
may  be  appropriated  in  aid  of  common 
schools,  but  for  no  other  purpose."  Thus, 
by  the  organic  law,  the  school  funti  was  de- 
voted to  one  purpose.  The  legislature  has 
no  power  to  divert  it  to  any  other.  It  must 
be  used  "in  aid  of  common  schools."  If, 
however,  this  expression  were  construed  to 
include  any  purpose  which  might  incidentally 
aid  them,  the  fund  might  soon  be  frittered 
away,  and  the  purpose  of  tbe  framers  of  our 
constitution  not  only  be  defeated,  but  our 
school  system  crippled,  if  not  destroyed. 
Looking,  therefore,  to  the  history,  design, 
and  scope  of  this  constitutional  provision,  it 
was  properly  defined  in  the  case  of  Collins  v. 
Henderson,  11  Bush,  74,  to  mean  aid  in  de- 
fraying the  expenses  of  schools  actually  kept 
according  to  law,  to-wit,  those  under  the  con- 
trol of  trustees,  kept  by  a  qualified  teacher, 
and  which  every  child  in  the  district  within 
the  school  age,  whether  contributing  to  its  . 
expanses  or  not,  might  attend.  Guided  by 
this  rule,  which  is  unquestionably  the  proper 
one  in  a  government  resting  for  its  strength 
upon  the  intelligence  of  the  |ieopIe,  let  us  see 
if  the  proposed  school  can  fairly  be  said  to  be 
In  aid  of  our  common-school  system.  The 
title  of  the  act  Is  "An  act  to  establish  and 
maintain  a  graded  free  school  in  Williams- 
town,  Grant  county."  The  first  section  of 
it  also  declares  that  the  purpose  is  to  estab- 
lish "a  graded  free  school;"  and  that  the  ter- 
ritory therein  named  "is  hereby  constituted 
a  common-school  district.  *  •  •  The 
corporate  name  thereof  shall  be  known  as 
the  <  WiUlamstown  Graded  Free-School  Dis- 
trict.' "  All  the  children  of  thedlstrict  with- 
in the  school  age  are  to  have  the  privilege  of 
attending  free  of  charge,  and  the  proceeds  of 
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the  property  obtained  from  the  old  district 
are  to  l)e  applied  for  "said  school  purposes. " 
The  school  is  to  be  under  the  charge  of  trus- 
tees, who  in  certain  matters  named  in  the 
act  are  to  report  to  the  common-school  offi- 
cers of  the  state.  It  is  true,  they  are,  by  its 
terms,  to  prescribe  the  course  of  study,  and 
the  qualifications  of  its  teachers:  select  them, 
and  for  that  purpose  appoint  examiners.  But 
the  legislature  certainly  has  the  constitution- 
al power  to  so  provide,  and  their  doing  so 
does  not  deprive  the  school  of  its  common- 
school  character.  If  the  legislature  can  de- 
clare that  a  person  shall  be  qualified  to  teach 
a  common  school  who  has  a  certificate  to  that 
effect  from  a  county  commissioner,  or  some 
other  person,  it  can  equally  provide  that  the 
trustees  of  ttds  school  shall  pass  upon  his  or 
her  qualificauoDS.  In  oar  opinion,  the  act 
is  not  in  ounflict  with  our  common-school 
system,  but  in  aid  of  it.  The  school  is  essen- 
tially "a  common  school."  There  is  no  dan- 
ger, as  is  suggested,  of  its  being  converted 
to  a  character  foreign  to  a  common  school, 
The  law  expressly  declares  that  the  boundary 
included  in  it  is  made  "a  common-school  dis- 
trict." This  being  so,  tlie  trustees  are  offi- 
cers of  "a  common  school;"  and  the  school 
fund  is  not  devoted,  as  was  the  case  in  Hal- 
bert  V.  Sparks,  9  Bush,  259,  to  the  payment 
of  teachers  not  under  the  control  of  such  offi- 
cers. The  answer  of  the  appellants  must  be 
taken  as  true,  as  the  case  went  off  upon  de- 
murrer. It  avers  that  the  course  of  study 
prescribed  by  the  trustees  includes  the  com- 
mon-school course  of  study,  and  that  it  is  be- 
ing taught  in  the  school.  The  fact  that  aca- 
demic or  higher  branches  are  also  taught 
should  not  deprive  it  in  law  of  its  conimon- 
Bchool  character.  It  is  rather  to  be  commend- 
ed, because  a  means  for  an  advanced  educa- 
tion at  home  is  thereby  afforded  to  the  chil- 
dren. In  the  case  of  Trustees  t.  Harrods- 
burg  Educational  Dist.,  7  S.  W.  Kep.  312, 
(decided  by  this  court  on  December  1,  1887,) 
an  act  transforming  an  ordinary  common- 
school  district  into  a  graded  one  was  sus- 
tained as  constitutional. 

It  is  urged,  however,  that  there  was  no 
valid  election  of  trustees,  or  whether  the  vot- 
ers of  the  diArict  would  accept  the  provisions 
of  the  law,  and  establish  the  school.  If  this 
be  true,  then  those  professing  to  be  the  trus- 
tees had  no  more  right  to  levy  the  tax  than 
any  other  individuals.  It  is  not  claimed  that 
the  notice  of  the  election  held  on  July  2, 1887, 
was  not  sufficient,  save  that  it  was  not  suffi- 
ciently descriptive.  It  notified  the  voter  that 
it  would  be  held  for  the  purpose  of  determin- 
ing whether  the  tax  should  be  levied  to  es- 
tablish and  support  a  graded  school,  instead 
of  saying,  in  the  language  of  the  act,  that  it 
was  for  the  purpose  of  determining  whether 
it  should  be  established.  In  onr  opinion, 
however,  this  was  a  substantial  compliance 
with  the  law.  The  voter  could  not  well  have 
misunderstood  tlie  purpose  of  the  election. 
So,  too,  the  submission  of  the  question  to 
him,  when  voting,  whether  he  was  fur  or 


against  the  tax  to  establish  the  school, 
in  substance  a  submission  to  him  of  the  ques- 
tion whether  he  was  for  or  against  its  estab- 
lishment. One  of  bat  little  intelligence 
would  have  so  understood  it.  The  legisla- 
ture had  the  power  to  estaUish  the  school 
without  the  approval  of  tlie  voter.  The  act, 
however,  subjected  him  to  the  liability  of 
taxation;  and  for  this  reason,  likely,  bis  ac- 
ceptance of  its  provisions  was  a  conditio* 
precedent  to  its  becoming  operative.  Tlw 
seventh  section  of  the  act  fixed  the  time  of 
the  first  election  that  might  be  held,  only. 
The  twentieth  section,  supra,  provides  for 
future  ones.  It  does  not  say  when  they  are 
to  be  held,  save  the  limitation  of  "  not  of  tener 
than  once  every  year;"  and  in  our  opinion  m 
fair  construction  of  the  act  left  this  to  their 
discretion,  subject  to  the  liniitation  named. 
This  being  our  conclusion,  it  is  unneces. 
sary  to  consider  what  is  called  the  "Curative 
Act"  of  the  legishitureof  March  26,  1888.  by 
which  it  purported  to  ratify  and  confirm  the 
election  of  July  2, 1887,  and  the  acts  of  the 
trustees,  then  elected,  relating  to  the  levy  of 
the  tax  and  the  organization  of  the  school. 
2  Axsts  1887-88.  p.  443.  It  is  not  out  of  place 
to  say,  however,  that  the  legislature  had  tliis 
power  as  to  any  mere  irregularities  attending 
the  election.  If,  however,  it  had  been  Toid. 
It  would  have  been  beyond  cure.  The  role 
is  that,  if  the  thing  wanting  or  omitted  might 
have  been  dispensed  with  by  the  legislature 
at  the  outset,  then  it  may  do  so  by  a  statute 
enacted  subsequent  to  the  proceeding,  whidi 
is  assailed  on  account  of  the  omission.  If 
the  irregularity  consists  in  doing  some  act» 
or  in  the  manner  of  doing  some  act,  which 
the  legislature  might  by  the  prior  law  have 
treated  as  immaterial,  then  it  may  make  It 
immaterial  by  a  subsequent  law.  Ooolex, 
Const.  Lim.  458.  By  the  revenue  law  en- 
acted May  17, 1886,  the  county  assessor  mnafc 
begin  to  make  his  assessment  by  the  15th 
day  of  September  in  each  year,  and  complete 
the  list,  and  return  it  to  the  county  ooori 
clerk,  by  the  15th  day  of  December.  1  Acts 
1885-^6,  p.  162.  It  is  the  assessment  for  tbn 
succeeding  year.  It  is  the  list  upon  which 
the  taxation  for  the  subseqaentyearis  based; 
and  it  was  therefore  proper  for  the  collector 
of  the  tax  now  in  question  to  adopt  the  as- 
sessment made  in  1886  as  the  basis  for  its 
collection.  The  judgment  below,  enjoining 
the  collection  of  the  tax  from  the  appellees^ 
is  reversed,  with  directions  to  overrule  the 
demurrers  to  the  answers,  and  for  furtbei 
proceedings  consistent  with  this  opinion. 


hOXJlSYlLlX  WATBR  Co.  v.  C0IIUONWKAI.TB. 

(Court  of  Appeals  of  Kentucky.    Oct.  80, 1389.) 

Suit  vor  Tiizaa. 

A  suit  for  taxes  cannot  be  brought  agaiiwi 
a  water  oompauy  in  the  absenoe  of  legislative  pre- 
vision fur  collecting  the  taxes  by  such  method,  ee- 
pecially  whore  the  legislature  has  made  provision 
lor  such  suit  against  railroad  companies  only. 
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Appeal  trom  Louisville  law  and  equity 
eoiirt. 

"To  be  officially  reportefl." 

K'm.  LiwUay,  T.  L.  Bamtti,  and  LoM  A 
Burnett,  for  apjiellant.  Hdm  <ft  Bniee,  for 
the  Commonwealth. 

Holt,  J.  Tlie  property  of  the  Loniavtlle 
Water  Company  not  liaving  been  assessed  for 
state  taxee  for  the  yeans  from  1882  to  1885,  in- 
elusive,  the  sheriff  of  the  county,  in  obedience 
to  statutory  provision,  returned  a  list  of  it  for 
each  of  those  years  to  the  county  court  clerk, 
who  entered  the  same  upon  the  assessor's 
twoks,  and  certified  it  to  the  state  auditor, 
and  aJso  to  the  sheriff  for  collection.  The 
eompany  refused  payment,  claiming  that  it 
was  exempt  from  taxation  under  an  act  of 
the  legislature.  It  is  a  corporation,  and,  as 
ite  name  indicates,  supplies  the  city  of  Loais- 
Tille  with  water.  The  property  assessed  was 
that  in  use  for  this  purpose.  It  could  not, 
ttierefore,  be  seized  and  sold  by  9  collecting 
officer,  as  this  would  deprive  the  city  of  wa- 
ter. Its  safety,  as  well  as  the  health  and  com- 
fort of  its  citizens,  required  the  exercise  of 
the  corporate  franchise,  and  forbade  interfer- 
ence with  it  by  a  sale  of  the  means  necessary 
to  operate  it.  The  sheriff  thereupon  brought 
this  action  in  his  own  name,  but  subsequent- 
ly, by  an  amended  petition,  united  the  oora- 
■ton  wealth  as  a  oo-plaintiff,  asking  that  the 
eompany  be  compelled  to  show  cause,  if  any 
existed,  why  it  should  not,  within  a  given 
tioae,  pay  the  taxes  into  court,  and,  in  the 
event  it  failed  to  do  so  upon  the  court's  or- 
der, that  it  be  placed  in  the  hands  of  a  re- 
ceiver, and  its  receipts  applied  to  their  pay- 
ment. 

Various  defenses  were  presented.  But  one 
question  requires  notice,  however,  as  it  is 
decisive  of  the  case.  The  lower  court,  upon 
final  hearing,  was  of  the  opinion  that  the 
eompany  was  liable  to  taxation,  and  ordered 
it  to  pay  the  taxes  into  court  within  a  certain 
number  of  days.  This  It  declined  to  do,  and 
thereupon  a  receiver  was  appointed,  and  the 
company  has  appealed.  It  was  held  by  this 
court,  in  the  case  of  Baldwin  v.  Hewett,  11 
8.  W.  Itep.  803,  that  taxes  could  not  be  recov- 
eied  by  suit  in  the  absence  of  legislative  au- 
thority: and,  there  being  no  statute  to  this 
effect  in  this  state,  save  as  to  railroad  com- 
panies, an  action  for  such  a  purpose  could 
not  be  maintained,  even  in  the  absence  of 
any  other  adequate  remedy.  There  an  ad- 
ministrator bad  failed  for  several  years  to 
list  and  pay  the  taxes  upon  the  assets  in  his 
hands,  consisting  altogether  of  choses  in  ac- 
tion. When  the  suit  was  brought  seeking  a 
recovery  against  him  as  administrator,  he 
had  distributed  the  estate,  and  it  had  been 
removed  by  the  distributees  out  of  the  state. 
It  is  arged  that  this  case  differs  materially 
from  that  one,  that  here  the  statute  gives  a 
lien  upon  the  property  for  tiie  payment  of  the 
taxes;  and  that  the  proceeding  is  in  rem,  no 
personal  Judgment  being  sought.  If,  how- 
ever, no  right  exists  to  use  the  courts  as  a  ve- 


hicle for  the  collection  of  tax  claims,  we  fail 
to  see  any  difference  between  the  two  oases. 
It  is  said,  however,  that  in  the  case  cited  an 
arlequate  remedy  in  fact  existed,  but  was  in- 
effectual, while  here  there  Is  none  whatever, 
and  that  in  such  a  case  the  right  to  sue  should 
l>e  implied  as  a  matter  of  necessity.  We  do 
not  grant  that  such  a  difference  exists  be- 
tween the  two  cases.  If  the  administrator 
hiid  still  been  in  possession  of  the  assets,  no 
suit  could  have  l)een  maintained  agninst  him 
for  the  taxes,  although  the  estate  could  not 
have  been  seized  for  them,  as  it  consisted  of 
choses  in  action.  It  is  true,  they  migtit  have 
been  reached,  in  the  manner  provided  by 
statute,  by  the  summary  mode  of  attachment 
by  notice  served  upon  those  owing  them,  if 
the  debtors  could  have  been  found,  and  a 
judgment  obtained  in  the  county  court,  but 
this  would  have  been  because  the  legislature 
bad  expressly  provided  such  a  mode  of  col- 
lection. Orantlng,  however,  that  there  is  a 
difference  between  the  two  cases,  and  ad- 
mitting tor  the  sake  of  further  discussion 
that  the  one  cited  is  not  altogether  decisive 
of  this  one,  yet  it  is  certainly  true  that  it  is 
not  any  more  an  inherent  power  of  a  court  to 
collect  taxes  than  it  is  to  levy  them.  It  lias 
been  held  by  this  court  that  a  tax  is  not  a 
debt  within  the  legal  meaning  of  the  term, 
and  therefore  aatnmpsit  cannot  be  main- 
tained upon  it,  as  is  done  in  some  states 
where  it  is  regarded  as  an  indebtedness.  It 
comes  upon  the  citizen  in  tnvitum,  and  its 
payment  rests  upon  the  duty  be  owes  to  the 
state  in  return  for  the  protection  extended  by 
it  to  him.  The  exercise  of  the  power  of  tax- 
ation is  legislative  in  character,  while  the 
collection  of  taxes,  when  once  authorised  by 
the  law-making  power,  is  ministerial.  The 
one  is  legislative  and  the  other  executive. 
Neither  is  a  judicial  act,  and  one  department 
of  the  government  should  be  careful  not  to 
encroach  upon  the  domain  of  another.  It  la 
true,  the  judiciary  may  be  called  upon  by  the 
legislature  to  enforce  the  collection  of  taxes 
in  a  judicial  way,  but  it  has  not  done  so  in 
this  state,  save  as  to  railroads,  where  suit  has 
been  authorized  to  recover  them;  and  this  ex- 
ceptional case  inferentially  says  that  this  rem- 
edy cannot  be  resorted  to  in  other  cases.  Tlie 
collection  of  taxes  depends,  and  properly  so, 
npon  the  remedies  afforded  by  statute.  Their 
speedy  and  prompt  collection  is  necessary  to 
the  life  of  the  state.  Tlie  interest  of  the  cit- 
izen demands  that  it  should  be  done  with  as 
little  expense  as  possible.  If  resort  can  be 
had  to  tlie  courts,  in  the  absence  of  statutory 
provision,  then  delay,  expense,  and  abuse 
will  certainly  follow.  But  it  may  be  said  it 
is  only  in  cases  where  there  is  no  remedy,  or 
It  is  ineffectual,  that  the  right  to  sue  for  taxes 
should  be  implied.  Weare  aware  that  it  has 
been  held  by  some  courts,  and  said  by  some 
text-writers,  that  if  no  speciSc  remedy  be 
given  by  statute,  or  only  an  imperfect  or  in- 
adequatie  one,  then  it  is  but  reasonable  to  in- 
fer that  a  remedy  by  suit  was  intended  by  the 
legisiatore.    This  court  has,  however,  never 
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assented  to  such  a  rule.  Public  policy,  in 
our  opinion,  forbids  it  Its  adoption  would 
burden  the  courts  with  litigation,  and  be 
likely  to  lead  to  abuse  of  such  a  character  as 
not  only  to  unjustly  harass  the  citizen,  but 
injure  the  state  greatly  more  than  it  would  suf- 
er  by  the  loss  of  thxes  from  its  non-adoption. 
It  would  tend  to  confuse  the  powers  of  the 
different  departments  of  the  government,  and 
there  would  be  no  limit  to  its  exercise.  If  one 
delinquent  could  be  sued  l>ecause  he  had  made 
a  fraudulent  transfer  of  his  property,  or  an- 
other for  some  other  reason,  upon  the  ground 
that  tliere  is  no  remedy  or  adequate  one,  the 
state.  In  the  end,  would  be  the  sufferer.  Be- 
sides, it  would  violate  a  policy  which  has  pre- 
vailed in  this  state  from  its  earliest  history. 
It  is  true,  it  has  been  said  by  this  court,  in 
Some  cases,  that  wherever  a  legal  liability  ex- 
ists the  law  raises  a  promise,  and  assumpsit 
lies;  that,  if  a  riglit  be  created,  and  no  rem- 
edy appointed,  the  usual  remedy  for  that 
class  of  cases  will  be  appropriate;  that,  when 
the  statute  creates  a  liability,  and  provides 
no  specific  remedy,  the  common  law  must  af- 
ford it;  and  that  when  the  chancellor  flnds  a 
party  with  a  legal  riglit,  but  no  remedy,  he 
should  furnish  it.  This  is  all  true,  generally 
speaking,  and  a  review  of  the  cases  shows 
that  they  were  general  expressions,  used  in 
the  argument  contsiined  in  the  opinions,  and 
where  questions  unlike  this  one  were  present- 
ed. In  the  case  of  Dry-Dock  Co.  v.  Town  of 
Portland,  12  B.  Mon.  77,  the  company  was  re- 
quired by  its  charter  to  pay  annually  to  the  city 
of  Louisville  50  cents  on  each  $100  of  its  cap- 
ital stock.  Subsequently  the  trustfes  of  the 
town  of  Portland  were  authorized  by  the  leg- 
islature to  collect  an  n  ually  8200  of  the  assess- 
ment. It  was  urged  that  they  could  not  sue 
for  it,  but  must  collect  it,  as  they  did  their 
ordinary  taxes.  The  difference  between  that 
case  and  this  one  is  manifest.  There  a  cer- 
tain sum  was  fixed  by  statute,  and  the  fact 
that  it  WHS  called  a  tax  by  the  statute  creat- 
ing the  liability  did  not  preclude  an  action 
of  debt  to  recover  it.  The  cases  of  Johnston 
V.  City  of  Louisville,  11  Bush,  527;  Railroad 
Co.  V.  Trustees,  12  Bush,  233;  and  Water  Co. 
V.  Hamilton,  81  Ky.  517, — are  not  in  conflict 
with  the  views  above  expressed.  Expres- 
sions of  a  general  character  may  be  found  in 
the  argument  in  the  opinions  in  those  cases 
which  seem  to  support  a  different  view,  but 
the  question  as  now  presented  was  not  then 
before  the  court,  nor  was  it  decided.  In 
the  last-named  case  the  water  company  sued 
out  an  injunction  to  prevent  the  sale  of  some 
property  for  its  taxes.  It  was  not  sued  for 
them.  It  voluntarily  came  into  a  court  of 
equity,  asking  relief,  and,  under  such  cir- 
cumstances, the  court  said:  "The chancellor, 
having  been  appealed  to  by  the  appellant 
[the  water  cominny]  for  some  sort  ot  relief, 
should  have  taken  cognizance  of  the  case, 
and  required  the  appellant  by  rule  to  pay  the 
money  into  court,  and,  if  not,  to  place  the 
management  of  the  corporation  in  the  hands 
of  a  receiver,  in  order  that  the  burthen  might 


be  discharged."  It  is  apparent  that  case  is 
not  this  one.  If,  where  a  tax  has  been  im- 
posed, and  no  remedy  or  any  adequate  one 
furnished  for  its  collection  by  the  statute,  it 
were  in  our  opinion  a  correct  rule  to  imply 
the  right  to  sue  for  it  on  account  of  the  si- 
lence of  the  legislature,  yet  we  would  not  ap- 
ply it  in  view  of  the  fact  that  our  legislature 
has  expressly  provided  that  a  railroad  corpo- 
ration may  be  sued  for  its  taxes.  Gen.  St  App. 
c  92,  p.  1021,  §  5.  This  was  equivalent  to  a 
declaration  by  it  that,  in  the  absence  of  such 
a  statute,  no  such  suit  could  be  maintained. 
The  judiciary  should  not,  in  our  opinion, 
merely  because  of  legislative  silence  as  to  the 
collection  of  a  tax,  imply  to  itself  a  power 
not  inherent  in  itself,  and  the  exercise  of 
which  will  not  only  be  confusing  as  to  the 
powers  of  the  different  branches  of  the  gov- 
ernment, but  likely  to  lead  to  great  abuse. 
Indeed,  in  view  of  the  legislation  as  to  taxes 
owing  by  railroads,  it  cannot  do  so.  We  do 
not  intimate  whether,  in  this  instance,  the 
taxes  are  or  are  not  owing,  but  merely  decide 
tliat  for  the  lack  of  legislation  no  action  can 
be  maintained  looking  to  their  collection. 
If,  in  such  a  case,  the  state  is  likely  to  lose  any 
of  its  revenue,  the  legislature  can,  by  addi- 
tional legislation  in  the  form  of  penalties  for 
non-payment,  or  by  authorizing  suits  fur  its 
recovery,  provide  against  it,  and  will,  no 
doubt,  do  BO  where  in  its  wisdom  it  may  be 
proper  and  necessary.  Judgment  reversed, 
with  directions  to  dismiss  the  petition. 


DuDLHnr  et  al.  v.  Goddard. 

(Court  of  Appeals  of  Kentucky.    Nov.  6, 1889.) 

VbNDOB  and  ViNDBB — ^NOTES  FOR  PURCHASB 
PkiCB — HOIJJEB  WITHOUT  ASSIONMENT. 

In  au  action  for  money  advanced,  which  was 
used  by  defendant  in  paying  for  land,  the  faots 
that  plaintiff  holds  the  purchase-moaey  notes, 
though  they  have  not  been  assigned  to  him,  and  that 
defendant  has  made  payments  to  him,  which  have 
been  credited  on  the  notes,  show,  as  between  them, 
that  plaintiff  is  holding  the  notes  as  security  for  his 
advances,  and  he  is  entitled  to  a  lien  as  against  the 
defendant's  widow's  claim  for  a  homestead. 

Appeal  from  circuit  court,  Fleming  county. 

"!Not  to  be  oflicially  reported." 

Action  by  W.  H.  Goddard  against  F.  Dud- 
ley and  the  estate  of  Bobert  Dudley,  deceased, 
to  recover  for  money  advanced  to  pay  notes 
given  by  the  latter  for  the  purchasu  price  of 
land  in  which  the  widow  claimed  a  home- 
stead. Judgment  having  been  rendered  for 
plaintiff,  the  defendants  appeal. 

W.  O.  Bearing,  for  appellants.  /.  P.  Me- 
Cartney,  for  appellee. 

PsTOR,  J.  The  facts  of  this  record  do  not 
authorize  the  argument  made  by  counsel  for 
the  appellants  that  the  contract  between  Kelly 
and  Foxworthy,  the  owners  of  the  land,  and 
Bobert  Dudley,  the  purchaser,  is  witliin  the 
statute  of  frauds.  A  bond  for  title  was  exe- 
cuted, and  delivered  by  the  vendors  to  Dud- 
ley, and  the  latter  executed  liis  notes  for  the 
purchase  money.     This   made  the  contract 
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complete,  and  tbe  statute  of  fraads  is  not  in 
tite  way  of  its  b-'ing  enforced.  It  is  not  pre- 
tended that  the  two  notes  last  due  have  ever 
been  paid.  They  are  in  the  possession  of  the 
appellee,  who  presents  them  as  claims  against 
the  estate  of  Dodley,  and  were  executed  for 
tbe  purchase  money  of  the  lot  adjudged  to  be 
sold.  It  would  be  inequitable  to  allow  the 
wjdow  a  homestead  as  against  these  claims. 
That  the  appellee  held  the  notes  is  evidenced 
by  the  fact  of  the  credits  indorsed,  with  the 
additional  proof  of  the  actual  payment  to  him 
by  Dudley  of  the  amounts  for  which  the  notes 
are  credited.  While  it  is  alleged  in  the  amend- 
ed petition  that  tbe  claim  was  for  money  ad- 
vanced for  Dudley  by  the  appellee,  it  is  evi- 
dent that  tbe  latter  held  these  notes  by  pur- 
chase fronn  tbe  original  vendors,  and  that  pay- 
ments were  being  made  on  them  from  time  to 
time  by  Dudley,  in  discharge  of  tbe  obliga- 
tion. The  notes  were  not  assigned  to  the  ap- 
pellee, but,  to  aid  Dudley,  the  appellee  took 
them  up,  and  held  them  as  security  for  his 
money.  A  men  loan  of  money  that  is  ap- 
plied to  satisfy  a  debt  due  on  land  gives  to 
the  lender  no  equitable  lien  on  the  land  as  an 
indemnity,  but  where  the  money  is  advanced 
by  the  one,  and  the  purchase-money  notes 
taken  up  by  him,  and  payments  mtide  and 
eredited  on  them  from  time  to  time  by  the 
debtor,  it  is,  nothing  else  appearing,  sufficient 
to  show  that,  as  between  the  creditor  and 
debtor,  tbe  latter  is  holding  the  notes  as  an 
indemnity,  and  that  the  money  was  not  ad- 
vaooed  solely  on  tbe  personal  responsibility  of 
tbe  debtor.  Tbe  judgment  below  is  therefore 
affirmed. 


B.4:bnstt  «.  Saltebs. 
(Court  of  A^ppeatt  of  Kentucky.     Nov.  7, 1889.) 

VeHDOB'S  LiSH— DiSOHABOB  IB  BUTKBCPIOT. 

1.  It  is  not  necessary,  under  the  statutes  of 
Kentucky,  as  hetween  tbe  vendor  and  vendee,  that 
*  lien  on  the  land  sold  be  retained  by  the  vendor, 
!■  failure  to  do  so  only  affects  tbe  rights  of  the  ven- 
dorwhere  third  persons  pnrctaase  from  his  vendee. 

2.  A  debtor's  discbarge  In  bankruptcy  cannot 
affect  the  right  of  a  creditor  to  enforce  a  vendor's 
lien  on  lands  of  the  debtor  which  were  not  listed  as 
part  of  his  assets,  and  in  relation  to  which  no  pro- 
ceedings in  bankruptcy  were  had. 

Appeal  from  circuit  court,  Menifee  county. 

"Xot  to  be  officially  reported." 

Action  by  W.  J.  Salyers  against  John  L. 
fiarnett  to  subject  land  to  the  payment  of  a 
part  of  the  purchase  price.  Judgment  for 
plaintifiF,  and  defendant  appeals. 

A,  T.  Wood  and  Thomas  Turner  &  Son,  for 
appellant.     W.  U.  Holt,  for  appellee. 

Pbtob,  J.  The  appellee,  Salyers,  sold  bis 
land  to  Nelson  Barnett,  the  brother  of  the  ap- 
pellant, and  took  in  payment  tbe  land  of  Nel- 
son Barnett,  or,  rather,  exchanged  the  one 
farm  for  the  other.  The  appellant  wanted 
to  purchase  the  farm  of  his  brother.  Nelson, 
(that  be  exchanged  with  Salyers,)  and  the 
latter  declined  to  make  any  trade  with  him, 
giving  his  reasons  for  the  refusal.    Salyen 


then  proposed  to  so  arrange  It  that  the  appel- 
lant could  get  it,  and  did  so  by  the  exchange 
of  his  (Salyer's)  fnrm  for  it,  and  then  took 
appellant's  notes  for  the  purchase  money. 
He  made  to  Nelson  Barnett  a  deed  reciting 
the  consideration  as  paid  in  full,  and  the  ap- 
pellant took  by  assignment  tbe  title  bonds 
that  bis  brother  held  for  the  land  that  be 
(the  appellant)  obiained  of  Salyers,  or,  rather, 
of  his  brother,  in  this  indirect  way.  Nelson 
Barnett  held  these  bunds  for  title  to  his  land. 
One  of  the  bonds  was  executed  by  the  ap- 
pellant for  the  gieater  portion  of  it,  he  hav- 
ing once  owned  the  land,  or  a  part  of  it;  and 
two  of  the  bonds  were  given  by  other  parties. 
Tbe  appellant  paid  all  the  purchase  money  to 
Salyers  except  S145;  and  to  recover  this,  Sal- 
yers instituted  this  action  to  enforce  a  lien 
on  the  land  sold  the  appellant.  He  had  passed 
the  title  to  the  land  sold  Nelson  Barnett  free 
from  any  lien;  and  it  is  now  insisted  by  the 
appellant  that  no  lien  exists  on  his  land,  be- 
cause there  was  none  retained  when  the  bonds 
were  assigned  bim,  and  because  there  is  no 
privity  of  contract  between  Salyers  and  the 
appellant,  and,  further,  that  the  appellant 
has  been  discharged  from  tbe  payment  of  the 
debt  by  the  bankrupt  court.  As  to  the  latter 
defense,  it  can  avail  nothing,  as  no  personal 
judgment  is  sought,  and  there  is  nothing  in 
the  record  showing  that  the  bankrupt  court. 
by  any  proceeding,  had  sold  this  land  for 
creditors,  or  that  it  had  ever  been  listed  as  a 
part  of  appellant's  assets.  Tbe  lien,  bow- 
ever,  is  not  aifected  by  the  mere  discharge 
from  personal  liability ;  and  that  a  lien  ex- 
ists is  apparent.  While  the  purchase-money 
note  is  not  assigned  to  tbe  appellee,  Salyers,  it 
was  passed  to  him  as  tbe  consideration  for  the 
land  that  tbe  appellant  purchased;  and  wheth- 
er the  contract  was  with  Nelson  Barnett  or  • 
the  appellee  is  immaterial, — the  land  is  liable 
for  its  payment.  It  is  not  necessary,  under 
our  present  statute  regulating  conveyances 
between  the  parties  to  the  deed  or  contract, 
that  a  lien  should  be  retained ;  and  the  fail- 
ure to  do  BO  only  affects  the  right  of  the  ven- 
dor to  enforce  it  where  third  parties  have 
purchased  from  his  vendee.  So  it  clearly  ap- 
pears that  the  note  was  given  for  tills  hind, 
and  that  it  was  purchased  by  Salyers  so  as  to 
enable  the  appellant  to  get  it,  as  his  brother 
declined  to  sell  it  to  him. 

It  is  contended  by  the  appellant,  in  defense 
of  the  recovery,  that  the  title  to  this  land  is 
defective.  It  further  appears,  as  to  Salyers 
at  least,  that  appellant  was  to  take  these  title 
bonds,  and  look  to  the  makers  for  title;  and  un- 
der the  circumstances  (although  the  proof  is 
conflicting)  it  is  unreasonable  to  suppose  that 
Salyers  would  convey  his  land  to  Nelson  Bar- 
nett, and  then  assume  to  make  the  title  per- 
fect to  the  land  obtained  by  the  appellant 
from  Nelson,  when  it  was  all  done  to  gratify 
the  desire  of  the  appellant  to  own  the  land 
of  his  brother,  the  greater  portion  of  which 
he  had  sold  him,  and  no  doubt,  from  the  proof, 
was  familiar  with  the  title  when  the  bonds 
were  assigned  him.    There  is  no  reason  for  a 
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reTersal,  and  the  lien 
Judgment  affirmed. 

Holt,  J.,  not  sitting. 


properly  enforced. 


Jebss  «.  Shuok. 
(Court  of  Appeals  of  Kentuehy.    Nor.  B,  t889.) 

NbW  TbIAI/— PLKAMNa — SPIOIAI.  DAXXdMB. 

1.  Civil  Code  Ky.  {  841,  prorldiuB  that  a  new 
trial  shall  not  be  granted  on  account  of  the  small- 
nesa  of  damages  in  an  action  for  injury  to  the  per- 
son or  reputation,  nor  in  any  other  action  In 
which  the  damages  equal  the  actual  pecuniary  in- 
Jury  sustained,  does  not  apply  where  special  dam- 
ages are  pleaded  and  proven. 

2.  Where  special  damages  are  sought  to  be 
pleaded  for  time  lost  and  expense  incurred,  the 
■mount  of  expense  and  length  of  time  must  be 
particularly  set  forth. 

Appeal  from  circuit  court,  Shelby  county. 
"Not  to  be  officially  reported." 
/.  8.  Morris,  for  appellant.    L.  O.  Wtllis, 
for  appellee. 

Holt,  J.  This  is  an  action  of  assault 
and  battery.  The  evidence  as  to  the  diffi- 
culty is  somewhat  conflicting.  The  jury, 
however,  found  for  the  appellant,  who  was 
plaintiff  below,  a  verdict  of  one  cent  in  dam- 
ages. They  thereby  pronounced  the  appellee 
guilty  of  the  charge.  They  thereby  said  his 
act  WHS  unlawful.  Upon  this  state  of  case, 
the  appellant,  while  he  concedes  that  the 
matter  of  general  damages  was  entirely  with- 
in their  discretion,  contends  they  were  bound 
to  allow  him  the  special  damages,  which  he 
claims  were  sufficiently  pleaded  and  proven. 
Section  841  of  the  Civil  Code  provides:  "A 
new  trial  shall  not  be  granted  on  account 
of  the  smallness  of  damages,  in  an  action  for 
an  injury  to  the  person  or  reputation,  nor  in 
any  other  action  in  which  the  damages  equal 
the  actual  pecuniary  injury  sustained."  This 
statutory  rule  follows  the  common  law,  and, 
in  actions  for  injury  to  person  or  reputation, 
forbids  any  interference  with  the  verdict  on 
account  of  the  smallness  of  the  damages 
awarded.  It  does  not,  however,  apply  as  to 
special  damages,  when  they  are  pleaded  and 
proven,  in  such  a  case.  General  damages 
are  such  as  the  law  implies  or  presumes 
from  the  doing  of  the  wrong.  There  is  no 
certain  standard  by  which  to  measure  them; 
and,  as  the  best  attainable  means  of  arriv- 
ing  at  them,  the  law  leaves  it  to  the  jury 
to  llx  the  amount.  This  is  not  so,  however, 
as  to  special  damages  which  really  result  di- 
rectly from  the  wrong,  and  are  not  merely 
implied  by  law.  They  can  be  dednitely  as- 
certained. Evidence  will  measure  them  ac- 
curately. Where,  therefore,  they  are  plead- 
ed, and  the  verdict  is  such  as  to  show  plain- 
ly that,  as  to  them,  both  the  proof,  and  the 
law  as  contained  in  the  court's  instiuctions, 
have  been  disregarded  by  the  jury,  a  new 
trial  should  be  granted.  Taylor  v.  Howser, 
12  Bush,  465.  The  special  damHf;es,  in  the 
form  of  doctor's  bill,  cost  of  medicine,  and 
loss  of  time,  were  clearly  proven.    Ttte  jury 


were  instructed  that,  if  they  found  for  tbe 
appellant,  they  should  find  such  sam  as 
would  compensate  him  for  loss  of  time,  and 
expense,  if  any,  incurred  in  his  cure. 

If,  therefore,  the  special  damages  were 
sufficiently  pleaded,  and  the  jury  should 
therefore  have  been  so  instructed,  then,  as 
they  disregarded,  in  toto,  both  tbe  instruc- 
tion and  the  evidence,  a  reversal  must  be  or- 
dered by  reason  of  the  lower  court's  refusal 
to  grant  a  new  trial.  The  petition,  after 
averring  the  assault  and  battery,  says  that 
by  reason  thereof  tbe  appellant  "  was  conn  ned 

to  his  bed  for  weeks,  and  saCFered 

greatly  in  body  and  mind,  and  was  put  to 
and  incurred  considerable  expense,  to-wit, 

in  the  sum  of  dollars,  in  securing 

medical  attention,  noising,  and  medicine; 
and  by  reason  of  said  assaulting,  beating, 

and  bruising  this  plaintiff  lost weeks 

from  his  business,  and  was  damaged  greatly, 

viz.,  in  the  sum  of dollars;  and  he 

says  that  by  reason  of  said  acts  and  doings 
of  said  defendant  this  plaintiff  was  damaged 
in  tbe  sum  of  Ave  thousand  dollars."  It  is 
blank  as  to  the  time  lost,  the  expense  in- 
curred, and  the  damage  resulting  therefrom. 
It  was  necessary  to  aver  the  special  damage, 
if  a  recovery  was  sought  therefor.  1  Hil. 
Torts,  242.  It  was  material  to  do  so.  This 
being  so,  the  appellee  had  a  right  to  have  it 
so  pleaded,  that  he  could  determine  whether 
he  would  admit  or  deny  the  averments  relat- 
ing to  it.  If  the  petition  had  been  taken  pro 
ccmfesao,  by  reason  of  a  failure  of  the  appellee 
to  plead,  the  appellant,  owing  to  the  blanks  in 
his  petition,  could,  as  to  special  damages,  have 
recovered  at  most  but  a  nominal  sum;  and 
this  lie  did  by  the  verdict.  It  cannot  prop- 
erly be  said  that  the  petition  in  this  case 
states  the  tacts  as  to  the  special  damage,  ami 
that  tlie  amount  thereof  is  a  matter  of  in- 
quiry upon  the  trial.  The  facts,  being  ma- 
terial to  a  recovery,  must  l>e  so  stated  as  to 
enable  the  defendant  to  plead  understand- 
ingly  as  to  them,  and  to  determine  whether 
he  will  or  ought  to  deny  them.  Any  result- 
ing damage,  not  implied  by  law  from  the 
doing  of  a  wrong,  should  be  stated  with  par- 
ticularity. Any  other  rule  would  authorize 
such  a  loose  mode  of  pleading  as  to  often  lead 
to  surprise  and  undue  advantage.  The  ex- 
tent of  tlie  particular  damage  sustained 
should  be  so  pleaded  as  to  apprise  the  alleged 
wrong-doer  definitely  of  whtit  is  claimed. 
Chitty  says:  "Special  damage  must  be  stated 
with  particularity,  in  order  that  the  defendant 
may  be  enabled  to  meet  the  charge,  if  it  l>e 
false;  and  if  it  be  not  so  stated  it  cannot  be 
given  in  evidence. "  1  Chit.  PI.  398.  In  Newm. 
PI.  &Pr.  507,  itissaid:  "Inany  action,  as  has 
lieen  said  heretofore,  if  the  plaintiff  desires 
to  recover  special  damages,  or  for  an  injuiy 
which  is  not  the  necessary  as  well  as  natural 
effect  of  the  wrong  complained  of,  he  must, 
in  addition  to  the  facts  constituting  the  grO' 
vamen  or  gist  of  the  action  itself,  allege,  also, 
the  facts  sliowing  the  special  injury,  and  the 
extent  or  amount  of  it.    Thus,  in  an  action 


Digitized  by 


Google 


Ky.) 


CAMPBELL  C0U2STY  v.  YOUTSEY. 


806 


for  an  assault  and  battery,  if  the  plaintiff 
seelcs,  not  only  to  recover  for  the  trespass  it- 
self, but  also  for  the  physician's  fees,  and 
etlier  such  incidental  losses,  which  are  the  nat- 
ural as  will  as  proximate  effects  of  tlie  violence 
done  him,  he  must  allege  the  amount  of  the 
physician's  bills  necessarily  paid  out  by  iiim, 
and  c^her  such  losses  sustained  in  conse- 
quence of  the  beating  or  wounding."  If 
trespass  be  brought  for  the  taking  of  a  horse, 
Chitty  (page  39(5 J  says  "  nothing  can  be  given 
in  evidence  which  is  not  expressed  in  the  dec- 
laration; and.  if  money  was  paid  over  in  or. 
derto  r^^in  possession,  such  payment  should 
be  aUeged  as  special  damaj;e."  There  are 
exceptions  to  this  as  to  all  other  rules.  A 
minute  statement  mny  in  some  cases  tend 
t<)  prolixity,  and  there  it  has  been  said  a  gen- 
eral one  w"ill  suffice.     1  Chit.  Pi.  3j8. 

In  some  instances  the  special  damage  may 
not,  as  to  amount,  Ite  definitely  knownto  the 
pleader,  as  it  is  where  money  has  been  ex> 
pended  for  medicine,  or  in  the  payment  of 
physicians:  but,  as  particularity  in  pleading 
is  proper  and  necessary  where  S[>eciiU  dam- 
ages are  claimed,  good  pleading  requires  that 
the  pleader  should  make  known  to  the  de- 
fendant the  extent  and  amount  of  his  claim, 
that  he  may  know  bow  to  plead  to  it;  and 
the  fact  tlwt,  by  section  126  of  our  Civil 
Code,  "allegations  concerning  value  or 
amount  of  damage,  not  accompanied  by  an 
allegation  of  an  express  promise,  or  by  a 
statement  of  facts  showing  an  implied  prom- 
ise to  pay  such  value  or  damage,"  are  not  to 
be  taken  as  true,  although  not  traversed,  does 
not  alter  the  rule  of  pleading  we  have  indl* 
-cated  as  to  special  damages.  Pleading  with- 
out  proof  cannot  avail.  The  g#-neral  dam- 
ages were  entirely  within  the  discretion  of 
the  jury;  and,  although  they  fou*d  the  ap- 
pellee's conduct  was  unlawful,  yet,  as  no 
foundation  was  laid  by  pleading  for  a  recov- 
ery of  the  special  damages,  although  proven, 
the  judgment  is  affirmed. 


CA1IFBEI.I<  COITOTY  V.  YOTJTSBT  et  al. 
{Court  of  ulppeob  of  Kentuckv.    Nov.  7,  1889.) 

HiGBWATS — COKTBAOT  TO  RiFAIB. 

L  In  an  action  to  recover  on  a  contract  with  a 
county  to  keep  Its  roads  In  repair,  it  appeared  that 
the  contract  was  let  nnder  a  law  provlafng  that  the 
ooDtnunor  ahonld  report  his  work  for  inspeotlon 
to  tbe  surveyor  of  eaoh  road-disMct,  anc^  when 
they  certified  to  tbe  county  judge  that  tbe  work 
was  properly  performed,  the  latter  was  authorized 
to  draw  a  vrarrant  on  tbe  treasurer  for  Its  pay- 
ment. Held,  that  adverse  reports  by  the  surveyor 
constituted  no  defense  to  the  action,  which  was 
tbe  only  remedy  left  to  the  contractor  when  the 
differences  arose  with  tbe  surveyors. 

2.  Where  specifications  are  embraced  in  an  ad- 
vertisement for  proposals  to  do  work,  and  a  con- 
tract resnlts  on  which  suit  is  brought,  the  specifi- 
cations, being  the  basis  of  the  contract,  cannot  be 
excluded  as  evidence. 

Appeal  from  circuit  cotirt,  Campbell  county. 

"Not  to  be  officially  reported." 

Action  by  John  S.  Youtsey  against  the 
county  of  Campbell  to  recover  for  services 
rtniiered  under  a  contract  to  repair  tlie  couii- 
v.l2s.w.no.l5— 20 


ty  roads.    Judgment  for  plaintiff,  and  de- 
fendant appeals. 

J5.  H.  Kilpatriek  and  /.  8.  Ducker,  for  ap- 
pellant.    W.  B.  Baker,  for  appellee. 

Fhyoe,  J.  Under  a  legislative  enactment 
the  county  judge  of  Campbell  county  entered 
into  a  contract  with  the  appellee  Youtsey, 
by  which  the  latter  undertook  and  agreed  to 
keep  in  repair  the  dirt  roads  of  the  coiiuly 
that  were  known  as  public  highways,  for  the 
period  of  one  year,  for  the  sum  of  $5,800. 
Ily  an  express  provision  the  county  judge  is 
penuitted  to  make  the  contract,  and  U>  accept 
a  bond  from  the  contractor  for  the  faithful 
discharge  of  his  duties.  During  the  perform- 
ance of  the  contract  the  county  paid  to  the 
appellee  more  than  half  the  sum  agreed  upon 
for  his  services,  and  declined  to  pay  the  bal- 
ance after  the  expiration  of  tlie  year  because 
of  the  failure  of  the  appellee  to  keep  the  roads 
during  the  year  in  reasonable  repair.  The 
appellee  applied  to  the  court  of  claims  for  the 
allowance,  and  this  defense  was  relied  on. 
This  action  was  then  instituted  against  the 
county  by  tbe  appellee  that  his  right  of  re< 
covery  might  be  determined,  and  a  verdict 
and  judgment  rendered  for  the  sum  claimed. 
There  was  no  demurrer  to  the  petition,  but 
an  answer  filed,  placing  in  issue  the  manner 
of  performance,  and  also  a  defense  "that  the 
contractor  hikd  failed  to  make  a  report  of  his 
work  to  the  surveyor  in  each  road-district, 
that  It  might  be  inspected,  and,  if  properly 
performed,  so  that  the  surveyor  could  certify 
that  fact  to  the  county  judge,  who  was  then 
authorized  to  give  the  contractor  an  order  on 
the  county  treasurer  for  the  money."  This 
mode  of  obtaining  the  money  is  provided  for 
by  the  sixteenth  section  of  the  act.  The  sur- 
veyors, by  their  report  to  the  county  court, 
say  that  the  contract  had  not  been  complied 
with,  and  if  they  are  the  final  arbiters,  as  be- 
tween the  contracting  parties,  it  ends  this 
controversy.  We  are  not  disposed  to  so  con- 
strue the  provision  of  tbe  act  in  question. 
It  only  provides  the  mode  by  wiiich  the  coun- 
ty judge  may  be  justified  in  paying  the  money 
to  the  contractor,  and,  where  differences  arise 
between  the  contractor  and  the  surveyor,  the 
only  remedy  left  to  the  contractor  is  to  resort 
to  an  actiou  at  law,  unless  the  court  of  claims 
should  make  the  allowance  regardless  of  the 
surveyor's  report.  There  were  some  objec- 
tions made  to  the  action  of  the  court  in  re- 
jecting certain  testimony  offered,  necessary 
to  be  noticed.  The  county  court,  through  its 
presiding  officer,  made  a  publication  of  the 
purpose  to  let  out  this  contract  for  tbe  repair- 
ing of  the  dirt  roads,  containing  the  specifi- 
cations and  manner  in  which  the  roads  were 
to  be  repaired.  These  specifications  were  of- 
fered as  evidence,  and  constituted  the  basis 
of  the  contract  between  the  parties.  The 
bond  executed  by  the  appellee  for  the  perform- 
ance of  his  contract  refers  to  these  specifica- 
tions, and  we  perceive  no  reason  for  reject- 
ing them.  As  tu  the  payment  of  certain  road 
orders  by  the  county,  reducing  the  amount 
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of  recovery,  it  floes  not  appear  that  it  was  the 
duty  of  the  county  to  pay  them,  or  that  the 
contractor  had  ever  directed  the  payment, 
and  therefore  these  orders  were  properly  re- 
jected. While  the  roads  may  have  been  liept 
In  reasonably  good  repair,  the  speciflcations 
required  the  work  to  be  executed  in  a  certain 
way,  and  this  mode  of  repair  might  have  b<><"n 
more  lasting  and  beneficial  to  the  county  tl)an 
the  usual  character  of  repairs  done  on  dirt 
roads,  and  without  these  specifications  the 
jury  could  not  well  determine  whether  tlie 
contract  had  or  not  been  complied  with.  The 
judgment  is  therefore  reversed  and  remanded 
for  a  new  trial,  and  for  proceedings  consist- 
ent with  this  opinion. 


TEMPI.B  et  al.  0.  Brittan  et  al. 

{Court  of  Appeals  of  Kenttucky.    Nov.  7, 1889.) 

Plbadiko  Forbioh  Statvtb. 

The  averment  in  a  petition  that  under  the 
statutes  of  another  state  complainants  are  sole  heirs 
of  an  intestate  is  not  a  sulHcient  allegation  of  the 
statutes  of  suob  foreifca  state,  and  need  not  be  de- 
nied. 

Appeal  from  circuit  court,  Logan  county. 
"Not  to  he  officially  repoited." 
W.  F.  Broioder,   for  appellants.    /.   /. 
West  and  W.  L,  Keeves,  for  appellees. 

Leaitis,  C.  J.  W.  F.  Barclay,  administra- 
tor of  the  estate  of  Eleanor  Stevenson,  who 
died  in  1885  at  the  age  of  about  12  years,  in- 
stituted this  action  in  the  Logan  circuit  court 
for  a  settlement  of  his  accounts  and  judg- 
ment ilirecting  to  whom  lie  shall  pay  the  bal- 
ance left  in  his  hands  after  deducting  pro|>er 
charges  and  costs.  The  intestate  was  the 
only  child  of  Edward  B.  Stevenson,  who  died 
resident  of  IjOgan  county  about  the  year 
1874,  and  his  wife,  Camilla  Stevenson,  who 
died  in  December,  1880,  and  the  contest 
about  the  estate  is  between  appellants,  broth- 
era  of  Camilla  Stevenson,  and  appellees, 
child  and  grandchildren  of  Edward  S.  Steven- 
son's sister,  the  former  seeking  to  have  dis- 
tribution made  according  to  the  laws  of  the 
state  of  Tennessee,  in  virtue  of  which  they 
claim  the  whole,  and  the  latter  to  have  it 
dune  in  pursuance  of  statutes  of  this  state, 
which  require  an  equal  division  between 
the  paternal  and  maternal  kindred.  How 
much,  if  any,  of  the  estate,  now  consisting 
of  stocks  and  bonds,  was  derived  by  the  will 
of  her  father  is  a  subject  of  controversy,  and 
does  not  clearly  appear,  though  the  greater 
part  of  It  wiis  inherited  from  her  mother. 
But,  if  distribution  be  made  in  the  manner 
provided  by  statutes  of  this  state,  it  does  not 
make  any  dilTerence  whence  the  intestate  de- 
rived the  estate,  for,  being  all  personalty,  it 
descends  in  the  order  it  would  have  done  if 
slie  had  been  of  full  age  at  date  of  her  death. 
It  is  well  settled  that  succession  to  tiie  per- 
sonal property  of  an  intestate  is  governed  ex- 
clusively by  the  law  of  his  actual  domicil  at 
the  time  of  death,  and  if  it  appeared  from 
the  record  of  this  case  the  statutes  of  desceut 


and  distribution  of  Tennessee  are  as  con- 
tended for  by  appellants,  and  that  the  domi- 
cil of  the  intestate  was  there  when  she  died, 
a  reversal  of  the  judgment  of  the  lower  court 
would  be  inevitable.  But  an  insuperable  ob- 
stacle in  the  way  of  such  disposition  of  the 
estate  as  appellants  ask  Is  that  the  statutes 
of  that  state,  having  been  neither  sufficient- 
ly pleaded  nor  attempted  to  be  proved,  can- 
not be  presumed  to  vary  essentially  from 
those  of  this  state  on  the  same  subject,  nor 
to  require  a  distribution  different  from  what 
is  directed  in  the  judgment  appealed  from; 
and  as  the  original  and  only  administration 
was  granted  by  the  Logan  county  court  to 
the  plaintiff  Barclay,  and  no  one  has  mani- 
fested a  right  or  sought  to  have  the  estate 
remitted  to  Tennessee,  for  distribution  or  any 
other  purpose,  it  seems  to  us  the  Logan  cir- 
cuit court,  the  jurisdiction  of  wliich  is  un- 
questioned, was  bound  to  adjudge  the  dis- 
tribution made  according  to  the  law  of  this 
state,  the  only  rule  by  which  it  could  be  gov- 
erned, without  regard  to  the  question  uf 
domicil.  It  is  true,  counsel  contend  that  the 
pleadings  concede  the  statutes  of  Tennessee 
to  be  such  as  he  fully  and  particularly  states 
ttiem  in  his  briet  to  be,  but  we  perceive  no- 
where in  the  record  an  allegation  of  wliat 
they  in  fact  are.  nor  attempt  to  set  tbem 
forth.  The  allegation  In  the  answer  and 
cross-petition  of  appellants  is  in  substance 
that,  the  infant  intestate  being  domiciled  in 
the  state  of  Tennessee  at  time  of  her  deitth, 
her  estate  passes  to  her  heirs  at  law  under 
the  statutes  of  descent  and  distribution  of 
that  state,  and  they  (appellants)  are  the  sole 
heirs  at  law  of  said  intestate,  and  as  such 
they  assert  title.  Such  an  allegation  is  not, 
as  has  been  frequently  decided  by  this  court, 
equivalenlf  to  the  statement  of  a  fact,  but 
amounts  to  no  more  than  a  mere  conclusion 
or  interpretation  of  the  law  by  the  party 
pleading,  the  correctness  of  which  the  couit 
has  no  means  of  determining  in  the  absence 
of  the  statutes,  and,  as  it  involves  no  issuo 
of  fact,  it  is  not  even  necessary  to  deny  it. 
Larue  v.  Hays,  7  Bush,  58;  Benkley  v.  Stew- 
art, (MS.  opinion,  Crittenden  Co.;)  Mont- 
gomery V.  White.  11  S.  W.  Rep.  10.  Bat, 
even  if  the  statutes  of  Tennessee  had  been 
alleged  and  proved  to  be  in  fact  what  counsel 
contends  in  argument  they  are,  we  would  be 
inclined  to  the  opinion  that  the  evidence, 
which  need  not  be  referred  to  in  detail,  shows 
the  domicil  of  the  infant  intt-state  was,  in  legal 
contemplation,  in  this  and  not  in  the  state  of 
Tennessee.    Judgment  affirmed. 


Gaithes  et  al.  «.  O'Oohektt. 
(Court  of  Appeal*  of  Kentucky.    Nov.  8, 1889.) 

Speotfio  Perfobmanos. 
1.  Bpeciflc  performance  of  an  entire  contract 
for  sale  of  land  by  three  persons  owning  in  sev- 
eralty cannot  be  enforced  at  the  Instance  of  two  of 
them,  where  the  third  has,  since  making  the  con- 
tract, and  before  action,  sold  his  land  to  a  third  per- 
son, and  the  proof  falls  to  show  that  the  sale  was 
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Eroeared  by  the  i>er8on  who  had  agreed  to  purohase 
1  order  to  defeat  the  contract. 

3.  When  timeisnotof  the  essenoe  of  a  contract 
for  sale  of  land,  and  the  vendors  find  their  title  de- 
fective, they  are  entitled  to  a  reasonable  time  to 
perfect  it,  and  tender  a  deed,  and  the  fact  that  the 
ttUe  was  not  good  at  the  date  of  the  contract  does 
not  preclude  an  enf  oroemeat  of  the  contract. 

8.  Where  the  contract  for  purchase  of  land 
shows  three  owners,  but  rather  Indicates  that  they 
are  joint  owners,  and  the  purchaser  does  not  know 
that  thejrown  In  severalty,  though  such  is  the  fact, 
he  is  entitled  to  a  deed  with  a  covenant  of  general 
warranty  by  each  of  the  three  as  to  the  entire  tract 
of  land. 

4.  Under  Civil  Code  Ky.  {  98,  providing  that 
defect  of  parties  is  waived  unless  distinctly  speci- 
fied by  a  demurrer  thereto,  failure  to  make  a  party 
to  the  suit  one  who  has  a  purchase-money  lien  on 

.  the  land,  and  to  whom,  by  the  terms  of  the  deed 
tendered  under  the  contract,  the  consideration  was 
assigned,  though  the  notes  were  to  be  made  direct- 
ly to  the  vendors,  is  waived  by  failure  to  demur, 
where  the  defect  appears  by  the  filing  of  the  ten- 
dered deed  as  an  exhibit. 

Appeal  from  Louisville  law  and  equity 
coart. 

"Not  to  be  officially  reported." 

Action  by  Jhoicb  E.  Gaither  nnd  another 
against  Matt  O'Doherty,  for  spec!  tic  perform- 
ance of  a  contract  for  sale  of  land.  Jodg- 
nient  for  defen<lant,  and  plaintiffs  appeal. 

Helm  dt  Bruce,  for  appellants.  O^Neal, 
Jaekton  <t  Phelps,  for  appellee. 

Holt,  J.  In  the  spring  of  1887  the  appel- 
kint  James  £.  Oaither  owned  two  lots,  the 
appellant  P.  P.  Huston  one,  and  R.  H.  Court- 
ney one,  eiich  being  50  feet  front  and  200  feet 
deep,  and  one  adjoining  another,  and  all  situ- 
ated on  i!»econd  street,  in  the  city  of  Louis- 
Tille.  The  lots  of  Courtney  and  Huston  lay 
between  tbe  two  lots  of  Gaither.  Prior  to 
March  26.  1887,  the  latter  and  Huston  had 
placed  their  lots  in  the  hands  of  a  flrm  of  real- 
rstate  agents  for  sale.  It  was  thought  a  piir- 
ehnser  wonld  more  likely  be  found  If  all  four 
of  tbe  lots,  fronting  200  feet,  could  be  sold  a; 
one  lot.  Ckiither,  therefore,  obtained  from 
Courtney,  by  telegram,  and  perhaps  by  letter, 
aothority  to  place  his  lot  on  the  market  with 
tbe  other  three,  and  he  accordingly  placed  it 
(or  sale  with  the  same  real-estate  agents.  It 
is  urged  that  he  had  no  authority  to  do  this, 
by  reason  of  the  rule  that  an  agent  specially 
authorized  to  do  a  particular  thing  cannot 
delegate  his  authority.  It  was  so  given  in 
this  instance,  however,  that  we  do  not  think 
it  was  contemplated  Gaither  should  in  per- 
son do  everything  in  the  way  of  effpcting 
a  sale,  but  that  it  conferred  npon  him  the 
power  to  place  the  property  with  a  real-estate 
agent  for  this  purpose.  March  26.  1887,  the 
appellee,  Matt  O'Doherty,  made  a  written  of 
fer  to  the  real-estate  agents  of  S61  per  front 
foot  for  the  entire  200  by  200  feet  of  ground, 
it  to  expire  if  not  accepted  on  that  day.  It 
Was,  however,  so  accepted  by  the  real-estate 
agents,  who  signed  the  Indorsement  of  ac- 
oeptanoe  as  "Agents  for  owners,  James  E. 
Gaither,  Courtney,  and  P.  P.  Huston."  The 
appellee  was  informed  of  the  acceptance  the 
next  day.  By  April  7, 1887,  he  bad  obtai  ned 
an  abstract  of  title.    It  appeared  from  it  that 


Gaither  and  Huston  had  no  record  title.  In 
fact,  the  title  to  the  lot  of  the  latter,  so  far  as 
appeared  of  record,  was  in  his  vendor,  one 
Marshall,  who  also  had  a  lien  upon  it  for  an- 
paid  purchase  money.  In  addition  to  this  the 
widow  of  a  former  vendor,  Edwards  by  name, 
had  a  dower  right  in  it,  and  It  was  also 
claimed  that  by  reason  of  defective  judicial 
proceedings  he  had  never  been  divested  of  the 
title,  and  tliat  it  was  still  in  his  heirs.  As  to 
one  of  the  Gaither  lots,  the  legal  title  was 
either  in  his  vendors,  Harbison  &  Gathright, 
or  a  previous  vendor  by  the  name  of  Franz. 
There  were  liens  on  it,  also,  for  taxes,  con- 
struction of  public  works,  and  unpaid  pur- 
chase money  owing  to  Harbison  &  Gathright. 
They  bad  bought  the  other  lot  of  one  Moody, 
and  on  March  26,  1887,  the  deed  from  him 
had  not  been  recorded,  and  they  had  made  no 
deed  to  Gaither.  There  was  also  a  purchase- 
money  lien  on  it  in  favor  of  Moody,  and  one 
in  favor  of  Harbison  &  Gathright,  as  between 
them  and  Gaither  payable  in  one  and  two 
years  thereafter.  The  appellants,  upon  being 
apprised  of  the  state  of  case,  went  to  work  to 
perfect  their  titles.  April  15,  1887,  the  ap- 
pellee notified  them  that  he  considered  the 
contract  of  purchase  at  an  end,  and  that  he 
would  not  take  the  property.  By  May  15, 
1887,  the  appellants  had  perfected  their  titles. 
They  had  obtained  deeds  of  release  from  the 
widow  and  heirs  of  Edwards,  releases  of  the 
liens  for  taxes,  etc.,  and  former  vendors,  who 
had  not  conveyed  prior  to  tbe  appellee's  pur- 
chase, either  did  su  by  deeds  made  directly  to 
their  vendees,  or  by  uniting  in  the  deeds  from 
Gaither  and  Huston  to  the  appellee,  which, 
together  with  a  deed  to  him  from  Courtney 
for  his  lot,  were  tendered  to  the  appellee  up- 
on the  day  last  named.  He  refused  to  com- 
plete the  contract,  and  on  June  9,  1887,  this 
action  was  brought  by  the  appellants  Gaither 
and  Huston  to  compel  specific  performance. 
Courtney  did  not  unite  in  it,  as  he  had  con- 
veyed his  lot  on  May  19,  1887,  to  one  Shan- 
nahan,  and  the  appellants  only  sought  to  com- 
pel the  appellee  to  take  their  three  lots  in  ac- 
cordance with  the  terms  of  the  March  26, 
1887,  contract.  Harbison  &  Gathright  united 
In  the  deed  from  Gaither  to  the  appellee;  but 
while  it  provided  that  the  notes  of  the  appel- 
lee, which  were  to  be  given  for  the  unpaid 
Installments  of  purchase  money,  should  be 
executed  to  Gaither,  yet  by  way  of  paying 
Harbison  &  Gathright  the  purchase  money 
stilt  owing  them,  it  further  declared  that  its 
consideration  was  thereby  assigned  to  them. 
While,  therefore,  they  should  liave  been  made 
parties  to  the  suit,  yet,  as  the  deed  was  filed 
as  an  exhibit  with  the  petition,  this  defect  of 
parties  appeared,  and  advantage  not  having 
been  taken  of  it  by  special  demurrer  it  was 
waived.    Civil  Code,  §  92. 

A  case  was  not  presented  where  no  one 
had  sued  who  was  a  proper  plaintiff.  The 
notes  were  to  be  executed  payable  to  Gaither. 
He  was,  moreover,  an  interested  party,  and 
adversely  to  the  appellee.  M  utuality  of  obli- 
gation and  remedy  as  to  a  contract  is  the 
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general  rule.  If,  however,  a  vendor  Is  not 
at  the  making  of  his  contract  invested  with 
such  a  title  as  he  undertakes  by  it  to  convey, 
yet  if  time  be  not  of  the  essence  of  the  con- 
tract, and  be  is  able  when  the  time  for  per- 
formance  arrives  to  make  such  a  title,  and 
tenders  the  deed,  it  will  be  enforced,  although 
his  title  was  defective  at  the  date  of  ttte  con- 
tract. Indeed,  so  far  has  this  rule  been  ex- 
tended that  it  may  be  regarded  as  settled 
that  if  be  be  not  able  even  at  the  institution 
of  his  suit  to  make  the  title,  and  a  rescission 
is  tberefore  asked  by  the  adverse  party,  yet, 
if  he  can  perfect  It  within  a  reasonable  time, 
he  will  be  afforded  the  opportunity.  Smith 
v.  Cansler,  88  Ky.  367.  In  the  case  now  be- 
fore us  the  contract  of  purchase  did  not  fix 
the  time  when  a  deed  should  be  made.  Some 
delay  in  doing  so  appears  to  have  arisen 
fron  the  appellee's  desire  to  examine  the 
title  to  the  property,  and  tlren  from  the  con- 
sideration of  certain  offers  looking  to  a  set- 
tlement of  the  matter  without  litigation. 
There  does  not  appear  to  Itave  been  any  neg- 
lect or  unreasonable  delay,  under  all  the  cir- 
cumstances, upon  the  part  of  the  appellants 
in  perfecting  their  titles,  and  making  a  ten- 
der thereof  to  the  appellee,  and  in  the  inter- 
im from  the  making  of  the  contract  the  char- 
acter of  the  property  had  npt  materially 
changed.  It  is  true  that  owing  to  the  wild 
spirit  of  speculation  then  prevalent  in  Louis- 
ville the  value  of  the  property  may  have 
changed  somewhat,  but  this  cannot  be  al- 
lowed to  affect  the  rule  above  indicated.  The 
specific  performance  of  a  contract  by  means 
of  a  court's  power  is  not  a  matter  of  absolute 
right  in  a  party.  It  is  to  be  exerted,  when  it 
finds,  in  the  exercise  of  a  reasonable  discre- 
tion, that  general  principles  will  not,  owing 
to  the  circumstances  of  the  case,  furnish  an 
exact  measure  of  justice.  It  must  always  be 
in  the  power,  however,  of  a  party  seeking 
the  speciQc  execution  of  a  contract  to  carry 
It  out  upon  his  part.  Here,  however,  this 
was  rendered  im|>ossible  by  the  conveyance 
by  Ciourtney  to  Shannalian.  The  purchase 
of  the  appellee  embraced  the  entire  200  feet 
front.  The  contract  is  an  entiretv.  If  en- 
forced, it  must  be  as  a  whole.  It's  now  im- 
possible for  the  appellants  to  com))ly  as  to 
the  Courtney  lot.  To  avoid  this  difficulty  it 
is  claimed  either  that  the  Shannahan  pur- 
chase was  in  fact  for  the  benefit  of  the  ap- 
pellee, and  that  his  money  paid  for  the  lot, 
and  that  it  is  in  fact  held  for  him,  or  tliat  the 
appellee  procured  Shannahan  to  buy  the  lot 
in  order  to  defeat  the  appellants  in  the  asser- 
tion of  their  rights,  and  thus  by  fraud  obtain 
an  undue  advantage.  They  insist,  if  this  be 
so,  that  then,  although  the  contract  of  pur- 
chase was  not  several  as  to  the  property 
bought,  they  have  the  right  to  compel  the  ap- 
pellee to  take  their  portion  of  the  property, 
and  pay  for  it  at  the  contract  rate.  It  is  a 
very  old  doctrine,  and  one  consistent  with 
common  sense  and  right,  that  one  cannot 
take  advantage  of  his  own  wrong.  If,  there- 
fore, one  of  the  parties  to  a  contract,  in  vio- 


lation of  bis  duty  and  obligation  of  fairness 
to  the  other  contracting  parties,  fraudulent- 
ly or  to  obtain  an  undue  advantage,  and  to 
defeat  the  execution  of  the  contract,  procures 
one  of  them  to  do  an  act  which  pro  tanto 
prevents  the  specific  execution  of  it,  this 
should  not  deprive  the  remaining  innocent 
parties  of  the  right  to  specifically  enforce  it 
as  to  their  own  interests,  and  according  to 
its  terms,  if  the  subject-matter  will  admit  of 
it.  The  vendee,  who  has  tlvua  fraudulently 
and  wrongfully  prevented  the  entire  execu- 
tion of  the  contract  by  inducing  one  party 
whose  interest  is  in  fact  several  bdtn  that  of 
his  co-contractors  to  so  place  himself  that  he 
cannot  unite  in  executing  It,  should  not  be  ^ 
allowed  to  rely  upon  his  own  wrong^doing  to 
defeat  the  right  of  the  innocent  parties  to  spe- 
cifically enforce  the  contract  as  to  their  own 
severable  interests.  Burton  t.  Shotwetl,  13 
Bush,  271.  The  question  then  arises  wheth- 
er the  appellee  is  shown  to  have  been  guilty 
of  such  conduct.  This  is  a  question  of  fact. 
The  lower  court  found  in  his  favor,  and  the 
chancellor's  finding  is,  of  course,  entitled  to 
weight.  He  is  upon  the  ground,  and  has  a 
better  opportunity  from  all  the  surrounding 
circumstances  to  arrive  at  the  truth  of  the 
matter. 

Ck)unsel  for  the  appellants  rely  confidently 
upon  many  circumstances,  which,  they  claim, 
show  conclusively  that  the  appellee  was  eith- 
er the  real  purchaser  of  the  Courtney  lot,  or 
that  he,  in  fraud  of  appellants'  contract 
rights,  in  order  to  obtain  an  undue  and  un- 
conscientious advantage,  conspired  with 
Shannahan,  and  procured  him  to  purchase 
the  Courtney  lot.  Much  testimony  has  been 
taken  upon  this  question.  We  have  exam- 
ined all  of  it  carefully.  It  is  unnecessary  u> 
detail  it  here.  In  our  opinion  the  circum- 
stances relied  upon  by  the  appellants  are  in- 
sufficient to  overthrow  the  positive  testimony 
of  the  appellee  and  Shannahan,  or  to  discredit 
them,  both  of  whom  testify,  in  substance, 
that  the  purchase  wxs  not  for  the  appellee's 
benefit,  and  that  he  did  not  procure  Shanna- 
han to  make  it.  In  this  statement  they  are 
sustained  by  some  circumstances  appearing 
in  the  record,  which  need  not  be  detailed. 
This  conclusion,  supported  as  it  is  by  that  of 
the  lower  court,  necessarily  forbids  the  grant- 
ing of  the  re^ef  asked  by  the  appellanta. 
They  are  not  now  in  a  position  to  fully  carry 
out  the  contract  upon  their  part,  and  this  in 
not  the  fault  of  the  appellee.  There  is  an- 
other reason,  however,  why  the  relief  cannot 
be  granted.  If  a  party  gives  a  bond  for  the 
conveyance  of  land  without  any  stipulation 
as  to  the  character  of  title  he  is  to  make  to 
the  grantee,  he  must  convey  with  general 
warranty.  The  contract,  in  this  instance, 
was  an  entire  one.  Each  of  the  vendors  un- 
dertook by  its  terms  to  convey  to  the  appel- 
lee the  200  feet  of  grouud.  It  makes  no 
mention  that  it  was  owned  in  severalty. 
The  appellee  testifies  positively  that  bexiid 
not  know  this  when  he  entered  into  the  con- 
tract.   The  language  of  the  contract  did  not 
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so  inform  him.  While  from  it  there  ap- 
peeml  to  be  three  persons  interested  In  the 
property,  yet  it  rtid  not  appear  that  they 
owned  in  severalty,  but  one  would  rather  in- 
fer from  its  language  that  they  were  joint 
ownen.  This  In-ing  so,  the  appellee  was  en- 
titled to  n  deed  with  a  covenant  of  general 
warranty  by  all  tliree  of  the  vendors  as  to 
the  entire  200  feet  of  ground.  It  is  urged 
that  by  his  subsequent  conduct,  upon  learn- 
ing that  the  property  was  owned  in  several- 
ty, be  waived  this  right,  and  recognized  that 
separate  deeds  were  to  be  made.  In  onr 
opinion,  however,  the  testimony  does  not 
show  this  sufficiently  to  authorize  us  in  say- 
ing so,  and  it  in  fact  appears  that  shortly 
after  the  purchase  a  joint  deed  with  a  cove- 
nant of  general  warranty  was  prepared  and 
in  fact  executed  by  all  three  of  the  grantors, 
but  was  never  delivered  to  the  appellee,  or 
even  tendered  to  him,  because  Courtney 
finally  refused  to  consent  to  it.  He  was  un- 
willing to  warrant  the  title  of  the  property 
of  Gaither  and  Huston.  For  this  reason, 
therefore,  as  well  as  the  one  above  indicated, 
the  judgment  of  the  lower  court  dismissing 
the  action  is  affirmed. 


Hatfield  v.  Commonwealth. 

Mathosm  et  al.  v.  Same. 

(Court  of  Appeals  of  KentMCky.    Nov.  9,  1880.) 

HrRDBB— JUBISDICTION— EVIDENOB. 

1.  Defendant's  brother  was  stabbed  in  a  fray 
bv  one  of  those  with  whose  murder  defendant  was 
charged.  Certain  officers,  relatlTOs  of  defendant, 
urested  the  deceased  persons,  and  while  conduct- 
ing them  to  the  county  seat  to  be  tried  were  over- 
taien  by  defendant,  who  was  an  officer  in  Virginia, 
and  otbers,  who  relieved  them  of  the  prisoners,  on 
the  gronnd  that  they  abould  be  tried  where  the  of- 
fense was  committed,  uid  took  them  baok,  and 
afterwarda  over  the  line  into  Virginia,  where  they 
tied  them  and  guarded  them  tlU  they  learned  of 
the  death  of  defendant's  brother.  The  party  then, 
withoat  defendant,  took  the  prisoners  to  the  Ken- 
tacky  side  of  the  line  and  shot  tbem,  defendant 
meanwhile  remaining  with  his  gun  on  the  Virginia 
side,  two  or  three  hundred  yards  distant,  ready 
snd  near  enough  to  give  aid,  should  an  attempt  be 
made  to  rescue  the  prisoners.  Defendant,  after 
the  mnrder,  administered  an  oath  to  the  party  never 
to  revMl  the  acta  of  any  one  connected  with  the 
affair.  Theindictmentonargedaconspiraoyon  the 
partof  thoae  abootlDR,  and  charged  tbosenot  guilty 
of  the  actoal  shooting  as  being  present  aiding  and 
alietting.  Held,  that  defendant,  though  out  of 
the  state  when  the  murder  was  actually  committed, 
was  guilty  of  an  offense  against  the  state  of  Ken- 
tocl^,  and  could  l>e  convicted  therein. 

i.  Defendant  was  sufficiently  connected  with 
the  crime  to  be  convicted  as  principal,  and  there 
was  sofflcient  evidence  of  criminal  Intent. 

8.  The  declarations  of  the  party  while  In  charge 
of  the  murdered  persons,  after  they  bad  been  tak- 
en from  the  officers,  were  competent  against  each 
of  Uiem  when  spoken  in  reference  to  we  purpose 
they  had  combined  to  accomplisll. 

"To  lie  officially  reported." 

W.  it.  Connolly,  A.  J.  Attxler,  R.  if.  Fer- 
rdl,  and  P.  A.  d-  J.  8.  Cline,  for  appell.ints. 
S.  9.  Kinner  and  P.  W.  Hardin,  Atty.  Gen., 
for  the  Commonwealth. 

Prtor,  J.  The  appellants,  Valentine  Hat- 
field, Doc  Majhorn,  and  Plyant  Mayhorn, 


were  indicted,  tried,  and  convicted  In  the 
Pike  criminal  court  for  the  murder  of  one 
Tolbert  McCoy.  The  verdict  and  judgment 
nxed  their  punishment  at  conflnement  in  the 
state  prison  during  life,  from  which  they 
have  appealed  to  this  conrt.  The  two  May- 
horns  were  tried  togetlier,  and  a  separate 
trial  had  for  the  accused  Valentine  Hatfield. 
As  the  facts  of  both  records  apply  to  the  one 
charge  of  murder,  and  the  iegsil  questions,  in 
many  respects,  are  identical,  we  will  consid- 
er the  case  as  if  there  had  been  no  sepaiate 
trial.  At  the  August  election  in  the  year 
1882  a  personal  difficulty  originated  between 
thr«'e  of  the  McCoy  ix)ys  and  one  Ellison  Hat- 
field, the  l)rother  of  the  appellant  Valentine 
Hatfield,  in  which  Hatfield  was  stabbed  or 
cut  with  a  knife,  and  died  in  a  short  time 
from  the  effects  of  the  wound.  What  caused 
this  trouble  between  these  parties  is  not  dis- 
closed by  tlie  record,  nor  was  it  proper  for 
the  conrt  below,  in  the  trial  of  these  appel- 
lants,  to  have  made  such  an  inquiry.  After 
the  tight  had  terminated,  between  the  Mc- 
Coys and  Hatfield,  the  McCoys  were  at  once 
arrested  by  one  who  is  termed  in  the  record 
a  "special  constable,"  and  named  Floyd  Hat- 
field, and  placed  in  the  custody  of  ToIl)ert 
Hatfield  and  Joseph  Hatfield,  two  justices 
of  the  peace  of  Pike  county.  These  officers 
of  the  law,  in  connection  with  the  constable, 
all  of  them  related  to  the  man  killed,  thought 
it  proper  to  carry  the  prisoners,  the  three  Mo- 
Coy  boys,  to  the  county  seat  to  be  tried,  and 
had  the  precaution  to  have  with  them  a  guard 
to  protect  their  prisoners  against  any  attack 
that  might  ho  made  upon  them  by  the  Hat- 
fields,  who  had  remained  t>ehind.  They  had 
not  proceeded  many  miles  in  the  direction  of 
Pikeville  before  tliey  were  overtaken  by  Val- 
entine Hatfield,  one  of  the  accused,  Ellas 
Hatfield  and  others,  who,  according  to  their 
own  statement,  wanted  the  law  enforced,  but, 
as  a  matter  of  public  convenience,  thought 
the  officers  of  the  law  should  try  them  in  the 
magisterial  district  where  the  fight  took  place. 
The  accused,  Valentine  Hatfield,  was  also  an 
officer  of  the  law,  a  justice  of  the  peace,  bat 
lived  In  the  state  of  West  Virginia,  a  short 
distance  from  the  Kentucky  border.  The 
officers  of  the  law  having  these  trays  in 
charge  seem  to  have  had  little  hesitation  in 
surrenderingthelrjurisdiction  to  the  Virginia 
justice  of  the  peace,  who,  in  conjunction  with 
a  pause  of  armed  men,  returned  with  these 
unfortunate  young  prisoners  that  tiiey  might 
have  tlieir  trial,  as  the  defense  now  contends, 
in  the  civil  district  bordering  on  and  near 
the  Virginia  line.  These  parties  had  not 
gone  far  on  their  return  before  they  were 
joined  near  the  mouth  of  a  branch  by  a  roan 
called  Anse  Hatfield,  And  his  squad  of  men, 
and  among  them  the  two  Mayhoms,  (appel- 
lants,) who  are  the  sons-in-law  of  the  other 
appellant,  Valentine  Hatfield.  This  squad 
of  men  were  armed  with  guns  when  they 
met  these  Kentucky  justices,  who  had  been 
divested  of  their  jurisdiction  by  the  Virginia 
justice,  and  after  proceeding  to  the  residence 
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of  Jerry  Hatfleld  the  party  obtained  a  rope 
and  tied  the  three  boys  together,  and  in  this 
condition  carried  them  to  the  Kev.  Anderson 
Hatfield's,  where  the  piirty  was  entprtained 
at  dinner.  While  at  the  house  of  the  Rev- 
erend Hiitfleld,  Anse  Hiitfleld  stepped  forth 
and  directed  "all  of  Hatfield's  friends  to  form 
a  line,"  and,  from  the  testimony,  altliough 
there  is  some  conflict  in  the  statements,  these 
appellants  all  went  into  line;  and,  if  doubt 
exists  in  this  particular,  that  they  were  all 
present  is  a  conceded  fact.  The  prisoners 
were  taken  across  the  river,  or  the  line  bound- 
ing the  two  states,  and  confined  in  a  school- 
house  on  the  Virginia  side.  There  they  were 
guarded  by  armed  men,  tbedefendants  being 
among  the  number,  who  now,  on  the  stand 
as  witnesses,  protest  against  any  criminal  in- 
tent on  their  part,  and  averringtheir  purpose 
to  protect  these  boys  from  injury  by  others. 
They  kept  them  confined  in  this  room  until 
they  beard  of  the  death  of  Ellison  Hatfield, 
who,  it  was  said,  had  been  stabbed  by  the 
youngest  of  the  McCoy  boys,  and  then  the 
clamor  for  human  blood  began.  Tolbert  Mo- 
Coy  was  21  years  old,  Pbanner  19,  and  Ran- 
dall 15.  In  the  mean  time  they  permitted 
the  mother  of  the  boys  to  visit  them,  and 
this  old  lady,  seeing  that  human  law  was 
powerless  to  save  her  boys,  on  bended  knees 
implored  the  interposition  of  Divine  Provi- 
dence for  the  protection  of  her  offspring  from 
the  brutal  resolves  of  these  merciless  men, 
and  the  appellant  Valentine  Hatfield,  in 
mockery  of  her  fervent  appeals,  required  her, 
using  the  language  of  the  witness,  "to  make 
less  noise  and  leave. "  After  hearing  of  the 
death  of  Hatfipld,  they  took  these  boys  from 
the  school-house  to  the  Kentucky  side  of  the 
river,  the  two  appellants,  the  Mayhorns,  be- 
ing along  with  the  armed  force,  and,  when 
reaching  the  spot  where  they  were  to  car- 
ry into  execution  their  murderous  intent, 
^ey  surrounded  their  victims  for  the  pur- 
pose, as  they  proclaimed,  of  having  "a  shoot- 
ing match,"  and,  cocking  their  guns,  blew 
the  top  of  the  smaller  boy's  he^  off,  shot 
Tolbert  some  15  times,  and  Phanner  1 1  times, 
and  then  made  the  night  liideous  by  hooting 
as  the  owl,  in  contempt,  doubtless,  of  the  law 
and  those  who  administer  it. 

The  appellant  Valentine  Hatfield  wa£  not 
actually  present  when  the  wholesale  murder 
was  committed,  but  remained  with  his  gun  on 
the  opposite  side  of  the  river,  some  two  or  three 
hundred  yards  distant,  ready  and  near  enough 
to  give  aid  and  assistance  shonld  an  attempt 
be  made  to  rescue  the  prisoners,  and  to  ad- 
minister an  oath  to  each  one  of  his  forces  on 
their  return  from  the  murder  of  this  little 
boy  that  they  would  never  reveal  the  action 
of  any  one  connected  with  the  brutal  act. 
The  oath  was  administered,  and  doubtless  the 
greater  portion  of  the  band  have  proven  faith- 
ful to  their  chosen  leader.  The  indictment  in 
this  case  charges  a  conspiracy  on  the  jtHit  of 
these  appellants,  and  many  others  who  are 
indicted  with  them,  to  commit  this  crime, 
and  those  not  guilty  of  the  actual  shooting  as 


being  present  aiding  and  abetting  the  com- 
mission of  the  offense.  It  is  argued  that 
what  transpired  with  reference  to  the  offense 
or  the  custody  of  these  boys  on  the  Virginia 
side  of  the  line  Is  incompetent,  because  it 
constituted  an  offense  against  the  law  of  that 
state,  and  not  that  of  Kentucky,  and  that  the 
accused  Valentine  Hatfield,  being  on  the  Vir- 
ginia side  of  the  boundary  line,  could  not  in 
contemplation  of  law  have  aided  and  abetted 
a  murder  in  Kentucky  so  as  to  bring  him 
within  the  jurisdiction  of  the  Kentucky 
courts;  again,  that  he  was  not  near  enough 
to  the  parties  on  the  9th  of  August,  when  the 
wrong  was  perpetrated,  to  have  aided  and 
abetted  in  its  commission,  and  therefore  can- 
not be  convicted  as  a  principal;  and,  lastly, 
there  is  not  only  a  want  of  evidence  connect- 
ing him  with  the  actual  offense,  but  a  want 
of  evidence  showing  any  criminal  intent.  It 
is  not  pretended  that  the  courts  of  one  state 
can  enforce  its  laws  beyond  the  state  bound- 
ary, but  it  is  well  settled  that,  where  one  puts 
into  operation  the  force  or  power  that  causes 
the  injury,  he  is  responsible  where  the  wrong 
is  perpetrated,  although  he  may  not  be  actual- 
ly present.  If  either  of  the  appellants  had 
stood  on  the  Virginia  shore,  and  shot  the  de- 
ceased  on  the  Kentucky  side,  the  offense 
would  have  been  against  the  laws  of  Ken- 
tucky. 1  Bish.  Crim.  Law,  111.  Such  legal 
questions,  however,  do  not  arise  in  this  case. 
The  appellants,  or  those  living  in  the  state  of 
Virginia,  came  to  this  state  and  took  from  its 
jurisdiction  the  deceased,  who  was  charged 
with  violating  the  law  of  the  state,  and  under 
the  pretense  of  haviugthem  tried  in  a  district 
convenient  to  the  witnesses  summoned,  or 
who  would  likely  be  summoned,  for  the  pros- 
ecution, took  ihem  from  the  custody  of  the 
oflBcers  of  the  law  and  transported  them  to 
the  Virginia  side  of  the  line,  where  they 
were  held  as  prisoners  until  the  result  of 
the  stabbing  of  Ellison  Hatfield  could  be 
ascertained,  and,  the  latter  dying  from  his 
wounds,  the  boys  were  brought  back  to 
Kentucky,  and  mui-dered  on  the  night  of 
the  9th  of  August,  1882,  by  a  band  of  men 
under  the  leadership  of  Valentine  Hatfield, 
who,  from  the  inception  of  this  reckless  vio- 
lation of  the  law  to  its  conclusion,  could  at 
any  time  have  stayed  the  hand  of  the  mur- 
derers and  saved  the  lives  of  these  young  men. 
From  the  time  the  officers  of  the  law  in  Ken. 
tucky  made  to  him,  as  this  record  shows,  a 
willing  surrender  of  their  bodies,  he,  as  the 
presiding  judge  of  this  murderous  clan,  fol- 
lows them  to  the  bank  of  Tug  river,  on  the 
night  of  the  9th,  and  there  with  gun  in  hand 
awaits  those  coining  from  the  scene  of  mur- 
der, that  he  may,  in  the  darkness  of  the  night, 
administer  to  each  and  all  of  them  an  oath 
never  to  reveal  the  names  of  those  guilty  of 
this  heinous  crime.  He  was  as  much  a  prin- 
cipal in  the  murder  as  the  man  who  fired  the 
gun  that  took  the  life  of  the  15-year  old  boy. 
These  appellants  had  combined  to  do  an  un- 
lawful act  in  conjunction  with  others,  and 
that  was  to  punish  the  deceased  for  hisjas- 
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sanlt  on  Ellison  Hatfield,  and  to  take  bis  life 
if  Hatfield  died  from  the  wounds  received. 
Their  declarations  while  in  charge  of  their 
prisoners,  after  they  had  been  talcen  from  the 
law  ofiScers,  were  competent  against  each  one 
when  spoken  in  reference  to  the  purpose  tbey 
had  combined  to  accomplish.  The  instruc- 
tions in  this  case  embraced  the  whole  law. 
The  one  for  murder  is  in  the  usual  form,  and 
so  in  regard  to  those  present  aiding  and  abet- 
ting in  the  act  done.  Tlie  case,  so  far  as  the 
appellants,  the  Mayhorns,  are  concerned,  de- 
pends solely  upon  the  testimony  establishing 
their  guilt.  We  forbear  to  discuss  it  f  urtlier, 
and  have  recited  the  facts  as  detailed  by  the 
witnesses  for  the  state,  sustained  in  many  in- 
stances by  the  testimony  for  the  defense, 
showing  tliat  they  were  present  during  the 
entire  period  that  these  young  men  were  in 
the  custody  of  this  lawless  gang.  Wl)ile  each 
one  of  the  accused  has  testified  as  to  his  in- 
nocence of  any  purpose  even  to  commit  crime, 
and  have  been,  to  some  extent,  corroborated 
by  others  who  were  their  friends  and  asso- 
ciates, it  is  sufficient  to  say  that  the  jury,  try- 
ing each  case  after  hearing  all  the  testimony, 
had  no  reasonable  doubt  as  to  their  guilt,  and, 
after  a  careful  reading  of  the  record,  it  would 
be  difficult,  in  our  opinion,  for  any  rational 
mind  to  reach  a  different  conclusion.  Thehis- 
toryot  crime,  whether  committed  in  thisstate 
or  out  of  it,  will  present  no  state  of  facts  more 
clearly  establishing  guilt  thxn  is  found  in  this 
record,  applied  to  either  or  all  tlie  parties  con- 
victed; and  to  find  a  more  cruel  and  inhuman 
murder  we  must  leave  our  own  civilization 
and  resort  to  the  annals  of  savage  lifa  It  is 
needless,  however,  to  comment  on  the  enor- 
mity of  the  crime,  or  the  helpless  condition  of 
the  young  victims  of  this  murderous  bund. 
The  law  has  been  enforced  in  these  cases,  and 
in  its  administration  the  appellants  can  truly 
say  the  jury,  in  inflicting  the  punishment  by 
imprisonment  for  life,  "has  tempered  justice 
with  mercy."  The  judgment  of  conviction 
as  to  each  one  of  the  appellants  is  affirmed. 


MOTTNTS  «.  COHMOirWEALTH. 
(Court  of  Appeals  of  Kentucky.  Nov.  9, 1889.) 
CEOtniAL  Law—  TBiiL— Withdbawai,  of  Plxa. 
A  defendant  on  trial  for  murder,  wbo,  of  his 
own  motioD,  and  without  persuasion  or  promise  on 
the  part  of  the  prosecution,  enters  a  plea  of  guilty, 
is  properly  refused  permission  to  withdraw  his 
plea  and  enter  a  plea  of  not  g^illty  after  verdict 
and  asaessment  of  the  maximum  punishment,  on 
the  ground  that  the  prosecution  was  permitted  to 
prove  the  circumstances  of  the  killing,  where  he 
did  not  then  move  to  withdraw  his  plea,  though 
Crim.  Code  Ky.  {  174,  provides  that  a  i^ea  of  guilty 
may  be  withdrawn,  and  a  plea  of  not  gnilty  sub- 
stituted "at  any  time  before  Judgment " 

Appeal  from  criminal  court.  Pike  county. 

"To  be  officially  reported." 

ElisoD  Mounts  appeals  from  a  conviction 
of  murder. 

V.  M.  Connolly,  for  appellant.  8.  O. 
Kinner  and  P.  W.  Hardin,  Atty.  Gen.,  for 
the  Commonwealth. 


Lewis,  G.  J.  It  appears  from  the  bill  of 
exceptions  that  when  the  case  was  called  for 
trial  the  attorney  fur  the  commonwealth  an- 
nounced the  plaintiff  ready,  but  appellant 
submitted  a  motion  for  continuance,  based 
on  an  affidavit,  and  thereupon  the  attorney 
for  the  commonwealth  admitted  the  defend- 
ant could  prove  the  facts  set  out  in  liis  affi- 
davit, and  that  it  might  be  read  in  evidence 
to  the  jury.  Such  an  admission  is  not  suffi- 
cient to  justify  the  court  in  requiring  a  de- 
fendant to  go  to  trial  in  the  at)sence  of  his 
witnesses,  if  it  appear  from  his  afiJdavit  their 
evidence  is  material  for  his  defense,  and  he 
has  used  proper  diligence  to  procure  their  at- 
tendance. But,  as  the  affidavit  is  not  l>efore 
us,  we  cannot  say  the  statements  contained 
in  it  were  sufficient  to  entitle  the  defendant 
to  a  continuance.  Moreover,  it  appears  he 
withdrew  the  affidavit,  and  there,  in  open 
court,  entered  a  plea  of  guilty  to  the  charge 
of  murder  contained  in  the  indictment,  and 
the  jury,  having  been  'duly  impaneled  and 
sworn,  after  hearing  the  evidence  of  one  wit- 
ness, returned  a  verdict  of  guilty,  fixing  the 
punishment  at  death.  On  the  day  following 
tlie  verdict  the  defendant  entered  a  motion 
to  permit  him  to  witlidraw  the  plea  of  guilty 
and  enter  a  plea  of  not  guilty,  accompanying 
which  motion  was  a  statement  to  the  effect 
that  he  was  induced  to  enter  the  plea  of  guilty, 
believing  the  jury  would  be  merciful  to  him 
and  spare  his  life,  but  that  the  attorney  for 
the  commonwealth  introduced  as  a  witness 
the  n^Dther  of  the  person  killed,  and  the  char- 
acter and  manner  of  her  testimony  was  such 
as  calculated  to  arouse  the  passions  and  prej- 
udices of  the  jury,  and  to  induce  them  to  in- 
flict the  severest  penalty.  He  further  stated 
that  he  believed,  if  permitted  to  withdraw  the 
plea  of  guilty,  and  have  a  full  and  fair  trial 
of  the  charge  against  him.  liis  life  will  at 
least  be  spared.  But  the  motion  was  over- 
ruled, as  was  also  the  one  made  for  a  new 
trial,  whicli  was  based  on  the  grounds  of  re- 
fusal of  the  court  to  permit  bim  to  withdraw 
tlie  plea  of  guilty,  and  error  in  permitting 
the  introduction  by  the  commonwealth  of  the 
witness  after  the  plea  of  guilty  had  been  en- 
tered. Section  174,  Crim.  Code,  Is  as  fol- 
lows: "At  any  time  before  judgment  the 
court  may  permit  the  plea  of  guilty  to  be 
withdrawn  and  a  plea  of  not  guilty  substi- 
tuted." Though  it  is  provided  in  that  sec 
tion  the  plea  may  with  permission  of  the 
court  be  withdrawn  at  any  time  before  judg- 
ment, obviously  the  intended  effect  of  such 
proceeding,  if  occurring  after  the  verdict  of 
the  jury  has  been  rendered,  is  to  retry  the 
case,  and,  consequently,  to  authorize  it  to  be 
then  done,  there  must  exist  such  reasons  as 
would  be  sufficient  to  justify  the  granting  of 
a  new  trial.  A  plea  of  guilty  is  inevitably 
followed  by  conviction  of  the  offense  charged 
in  the  indictment,  and  tlie  only  question  left 
open  in  sach  case  is  the  nature  and  extent  of 
punishment  to  be  inflicted,  which  is  still  with- 
in the  legal  discretion  of  the  j  ury.  Neverthe- 
less, if  the  court,  or  attorney  for  the  common* 
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irealth,  by  tlireats  or  promises,  induces  a  de- 
fendant in  a  criminal  prosecution  to  enter  a 
plea  of  guilty,  and  he  is  thereby  overreaclied 
or  deceivefl,  even  in  respect  to  the  extent  of 
punishment,  permission  should  be  given  to 
him  to  withdraw  the  plea,  and  substitutea  plea 
of  not  guilty,  although  a  verdict  has  been  ren> 
dered,  and  a  new  trial  being  granted  for  that 
purpose.  But  it  appears  the  defendant  in  this 
case  voluntarily,  and  of  his  own  motion,  with- 
out persuasion  or  promise  by  either  the  court 
or  commonwealth's  attorney,  entei-ed  the  plea 
of  guilty,  the  nature  of  which  he  was  aware 
of,  and  the  only  reason  given  for  asking  per- 
mission to  withdraw  ttie  plea  is  that  the  at- 
torney for  the  commonwejilth  was  permitted 
by  the  court  to  introduce  a  witness  who  tes- 
tified concerning  the  circumstances  under 
which  the  muitler  charged  was  committed. 
AVe  do  not  tliink  the  commonwealth  can,  by 
the  voluntary  act  of  a  defendant  entering  a 
p#ea  of  guilty,  be  deprived  of  the  right  to  in- 
troduce evidence  bearing  upon  the  question 
of  punishment  when  the  ofTense  charged  is 
of  difFerent  degreees,  or  is  punishable,  in  the 
discretion  of  the  jury,  in  different  degrees  of 
severity,  unless  such  plea  has  been  entered 
upon  the  faith  of  a  promise  or  assurance  by 
the  court  or  attorney  for  the  commonwealth 
that  the  minimum-  punishment  will  be  in- 
flicted. In  this  case  no  such  promise  or  as- 
surance was  given.  On  the  cc>ntrary,  it  ap- 
pears the  attorney  for  the  commonwealth 
gave  notice  that,  notwithstanding  the  plea  of 
guilty,  he  would  insist  on  tlie  introduction  of 
the  witness  who  did  testify,  and,  aKhough 
the  record  shows  the  defendant  objected  to 
the  testimony  of  that  witness  when  offered, 
no  motion  was  then  made  for  permission  to 
withdraw  the  plea  of  guilty  and  sut>stitiite  a 
plea  of  not  guilty.  It  seems  to  us  that  as 
the  defendant,  of  his  own  volition,  took  the 
risk  of  the  jury  inflicting  the  penalty  of  death 
for  the  crime  of  murder  of  which  he  pleaded 
guilty,  it  was  not  error  to  overrule  his  mo- 
tion to  withdraw  the  plea;  and,  i^rceiving 
no  error  of  law  in  any  other  respeet  occurring 
daring  the  trial  to  the  prejudice  of  his  sub- 
stantial rights,  we  are  constrained  to  affirm 
the  judgment. 


Clayton  et  al.  e.  Clayton's  Ex'r  et  al. 
{Court  of  Appeals  of  Kentucky.  Nov.  9, 1888.) 
PcBCBASB  OF  Decedent's  Pbopbrtt  bt  Adminis- 

TBATOB— TBCBTS— ADVBB8E  POSSESSION. 

1.  Where  the  widow  of  a  decedent  purchases 
land  belonging  to  his  estate  at  judicial  sale,  paying 
therefor  with  funds  In  her  hands  as  his  adminis- 
tratrix, for  which  she  nev«r  aocounts,  she  holds 
In  trust  for  his  heirs,  in.  the  absence  of  evidence 
that  the  estate  was  Indebted  to  her;  especially 
where  she  retains  possession  during  her  life,  and 
does  not  account  for  the  price  of  part  of  the  land 
sold  by  her. 

2.  Her  possession  is  not  adverse  to  the  hoirs  so 
as  to  give  title  by  limitation,  as  It  exists  solely  by 
virtue  of  her  marital  rights;  especially  where  she 
has  disavowed  any  other  than  a  dower  right. 

8.  Heirs  to  whom  she  conveys  part  of  the  land 
are  properly  required  to  account  for  the  proQt 
thereon,  with  interest,  before  being  entitled  to 


share  In  the  proceeds  of  a  sale  Of  the  remainder  of 

the  land. 

4.  Attorney's  fees  of  heirs  who  claim  the  re- 
mainder of  the  land  under  the  widow's  will,  and 
resist  a  division,  should  not  be  paid  out  of  the  pro- 
ceeds of  the  sale. 

Appeal  from  chanceiy  court,  Kenton 
county. 

"Not  to  be  officially  reported." 

M.  J.  Dudley  and  Chas.  Eginton,  for  ap- 
pellants. W.  H.  Mackoy  and  A.  0.  BllU, 
for  appellees. 

iJEms,  C.  J.  In  1865,  John  W.  Clayton 
died  intestate,  leaving  Siirah  8.  Clayton,  wid- 
ow; foarchildren,— Mary  J.  Bullock,  Charles 
W.,  .James,  and  John;  and  Ella,  Charles,  and 
Cassius,  children  of  a  deceased  son,  William; 
and  William  and  Jamee,  children  of  Henry, 
another  deceased  son.  The  widow  was  ap- 
pointed administratrix  of  the  estate,  whieli, 
as  appears  from  the  inventory  reported  by 
her,  amounted  to  93,439.80,  and  consisted  of 
about  960  worth  of  f  amiture,  $384  cash,  and 
notes  on  four  of  the  sons  made  ap  the  resi- 
due. He  died  the  owner  and  in  possession  of 
a  lot  of  land  in  the  city  of  Covington,  front- 
ing 95  feet,  whereon  was  the  dwelling-house; 
but  the'  property  was  incumbered  with  a 
mortgage  executed  to  secure  payment  of  a 
del)t  of  $3,250  which  he  owed  one  Evans. 
The  flrst  transaction  bearing  on  the  questions 
involved  in  this  case,  which  the  record  shows 
occurred  after  administration  was  granted,  is 
a  conveyance  by  Charles  W.  Clayton  to  Sarah 
S.  Clayton  of  all  his  interest,  as  heir  at  law  of 
John  W.  Clayton,  or  otherwise,  in  the  lot  of 
land  mentioned,  for  the  recited  consid«»tion 
of  $900.  Next  followed  an  action  by  Evans, 
to  which  the  widow  and  heirs  of  the  deceased 
John  W.  Clayton  were  made  parties,  to  sub- 
ject the  lot  to  the  payment  of  the  debt  men- 
tioned ;  and  in  1869  a  judgment  was  rendered 
for  a  sale;  and,  when  the  lot  was  sold,  Sarah 
S.  Clayton  became  purchaser,  at  the  price  of 
$3,548,  amonntof  the  Evans  debt,  interest, 
and  costs,  and  «  deed  therefor  was  made  to 
her  by  commissioner  of  the  court.  But  she 
paid  only  the  first  installment  of  the  purchase 
price,  amounting  to  $1,774;  the  second,  be- 
ing $2,107,  having  been  at  her  request  paid 
or  assured  by  James  and  John  Clayton,  two 
of  t^  children,  March  10,  1869,  when  she 
executed  a  deed  conveying  to  them  about  28 
feet  of  the  lot,  which  was  by  them.  May  5, 
1870,  sold  and  conveyed  to  one  Biick.for  the 
price  of  $5,000.  In  1877,  Sarah  S.  Clayton 
sold  abont  5^  feet  of  the  lot  to  one  Crawford 
for  $666.66,  which  was  used  by  her,  and  in 
1885  she  died,  leaving  a  will,  dated  in  1877. 
by  which  she  attempted  to  devise  the  residue 
of  the  lot  of  land  to  her  daughter,  Mary  J. 
Bullock,  and  her  children,  and  one-third  there- 
of to  her  granddaughter,  Ella  Clayton.  This 
action  was  instituted  May  21, 1885,  by  appel- 
lants, John  Clayton,  a  son,  and  James,  Will- 
iam, Charles,  and  Cassius  Clayton,  grand* 
children  of  John  W.  Clayton,  against  appel- 
lees, the  exe<;iitor  and  devisees  of  the  will  of 
Sarah  S.  Clayton,  to  obtain  a  judguienl  for 
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sale  of  the  part  of  the  lot  not  hitherto  sold, 
and  a  division  of  the  proceeds  into  Ave  parts, 
excluding  Oharles  W.  Clayton.  wl>o conveyed 
h!s  interest  to  his  mother  in  1865.  By  a  judg- 
ment rendered  in  February,  1886,  a  sale  was 
directed  of  about  61  feet  of  tlie  lot,  l)eing  thut 
part  left  after  talcing  therefrom  28  feet  sold 
to  John  and  James  Clayton,  and  5  feet  sold 
to  Crawford.  June  17,  1887,  the  second 
judgment  was  rendered,  in  which  it  was  de- 
terroineil  (1)  that  Charles  W.  Cla3i»n  had  no 
interest  In  the  fund  arising  from  sale  made 
nnder  ihe  fir^t  judgment:  (2)  that  John  and 
James  Clayton  should  not  participate  in  the 
diatrihution,  because  the  profit  of  $2,900 
made  by  them  on  sale  of  the  28  feet  to  iilick, 
and  Interest  thereon  from  May  7.  187U, 
amoantsto  more  than  theirshare;  (3)  thatthe 
sale  money,  amounting  to  87,686.38,  be  dis- 
tributed to  the  heirs  of  John  W.  Clayton, 
other  than  John,  James,  and  Charles  W. 
Clayton ;  but  (4)  there  must  be  ded  ucted  from 
the  fund,  before  distribution,  such  amount  of 
the  estate  of  her  husband  as  Mrs.  Sarah  S. 
Clayton  ownM  as  widow,  and  used  in  paying 
deUa  of  his  estate.  By  the  third  and  final 
Judgment,  rendered  October  17,  1887,  the  ex- 
ceptions to  so  much  of  report  of  the  commis- 
sioner as  statf  d  Sarah  S.  Clayton  was  entitled, 
as  widow,  to  $1,127  of  the  personalty  of  her 
husband,  being  one-third,  and  that  she  had 
paid  lliat  sum  on  debts  of  the  estate,  were 
overruled,  as  was  the  motion  of  .Jotin  and 
James  Clayton  for  modification  of  tlie  judg- 
ment of  June  17,  1887.  It  was  further  ad- 
judged that  John  and  James  Clayton  be  ex- 
elnded  from  receiving  any  part  of  the  fund 
for  the  reasons  previously  stateil,  and  that 
there  be  deducted  the  sum  of  $1,293  as  of 
Jnne  1,  188tJ,  which  lielonged  to  barah  S. 
Clayton,  and  passed  bj  her  will  to  her  de- 
visees, and  that  the  balance  of  the  proceeds 
o(  the  sale  of  the  lot  by  the  commissiuner  be 
divided  into  three  parts,  and  paid  to  Mrs. 
Bullock,  and  the  heirs  at  law  of  William  and 
Henry  Clayton,  the  two  deceased  sons  of  John 
W.  Clayton.  The  court  also  made  an  allow- 
ance of  $300,  fees  of  attorneys  of  Mrs.  Bul- 
lock and  Ella  Clayton,  to  be  deducted  before 
distribution  of  the  fund. 

It  is  clear  to  us  that  the  widow  of  John  W. 
Clayton  must  l>e  treated  as  holding  the  lot  of 
95  feet  in  trust  for  the  heirs  of  her  husband, 
because  the  whole  amount  paiil  by  her  there- 
for belonged  to  bis  estate,  and  was  in  her 
bands  as  administratrix.  After  de<lucting 
from  the  amount  shown  by  the  Inventory 
one-thii'd,  to  which  she  was  entitled  as  wid- 
ow, there  still  remained  in  her  hands  as  ad- 
minL-itratrix  about  $2,290.  All  of  wh'ich 
i>he  ever  p;iid  on  account  of  the  estate  of  her 
husband  was  $1,774;  leaving  a  balance  of 
about  $516,  which,  so  far  its  the  record  shows, 
never  was  accounted  for.  It  is  true  that, 
without  right  or  authority,  she  accepted  from 
Charles  W.  Oayton  a  conveyance  to  herself 
of  his  interest  in  the  estate  of  her  husband, 
in  consideration  of  $900;  but  at  that  time  he 
was  indebted  to  the  estate  $1,400,  evidenced 


by  his  note  then  in  her  possession  as  admin- 
istratrix. Moreover,  she  not  only  had  full 
and  entire  possession  and  use  of  the  lot  and 
dwelling-house  up  to  her  deatli,  but  received 
from  Crawford  $666.66  from  a  sale  of  5 J  feet, 
which  was  used  by  her,  and  never  accounted 
for  to  the  heirs.  It  is  to  be  presumed  she 
collected  and  used  the  whole  of  the  third  of 
the  personalty  she  was  entitled  to  as  widow, 
for  it  was  in  her  hands,  and  she  had  a  right 
to  appropriate  it.  There  is  no  evidence  that 
tlie  estate  of  John  W.  Clayton  was  indebted 
to  his  widow  at  the  time  of  tier  deatli,  nor 
did  she  have  any  interest  in  the  real  estate 
that  she  could  devise;  and  consequently  the 
lower  court  erred,  so  far  as  it  undertook  to 
tax  or  deduct  from  the  fund  for  which  the  lot 
was  sold  by  the  commissioner  any  sum  what- 
ever to  satisfy  anv  part  of  the  devise  to  Mrs. 
Bullock  and  Ella  Clayton. 

The  plea  of  limitation  relied  on  cannot 
avail  appellees  anvthing;  for  Mra.  Clayton's 
possession  was  not,  nor,  from  the  nature  of 
it,  could  it  be,  adverse  to  the  heirs  of  her  hus- 
band, taken  and  existing,  as  was  the  case, 
solely  and  in  virtue  of  her  marital  rights,  the 
enjoyment  of  which  she  oould  not  be  deprived 
of.  Besides,  in  the  deed  to  John  and  Jamea 
Clayton,  she  disavowed  any  other  than  a 
dower  right  to  the  lot.  There  is  some  room 
for  controversy  about  the  meaning  of  the 
deed  just  mentioned,  it  being  contended  by 
one  side  that  only  8  feet  of  the  lot  was  in- 
tended to  be  conveyed  in  consideration  of  the 
payment  by  John  and  James  Clayton  of  th» 
last  installment  due  tu  Evans,  the  remaining 
20  feet  being  conveyed  and  accepted  in  satis- 
faction of  their  interest  ia  the  lot  as  heirs  of 
their  father,  while  they  contend  the  whole  28 
feet  was  conveyed  for  tliat  consideration. 
But  we  do  not  tliink  it  makes  any  difference 
iiow  it  be  construed;  for  if  it  be  true,  as  ap- 
pellants contend,  that  riarah  S.  Clayton  held 
the  lot  in  trust  for  the  heirs  of  her  husband, 
she  had  no  right  to  convey  it  to  John  and 
James  Clayton  absolutely;  and  we  think  the 
lower  court  did  not  err  in  requiring  them  to 
account  for  the  proQt  they  made  by  the  sale 
to  Bliok,  and  interest  on  it,  before  being  en- 
titled to  a  distributive  share  of  t^e  fund  ia 
dispute. 

We  do  not  perceive  any  reason  for  taxing 
the  common  fund  to  pay  the  fees  of  attorneys 
employed  by  Mrs.  Bullock  and  Ella  Crawford, 
especially  as  they  claimed  the  whole  of  it  un- 
der Uie  will  of  Sarah  S.  Clayton,  and  resisted 
a  d^iBion  between  the  heirs  of  John  W. 
Clayton.  For  the  reasons  indieited  the  judg- 
ment is  reversed  on  the  appe<il,  and  aliinned 
on  the  cross-appeal,  and  cause  remanded  for 
a  distribution  of  the  fund,  and  further  pro- 
ceedings consistent  with  this  opinion. 


JoLLT's  Adm'x  v.  City  of  Hawesville. 
(Court  of  Afipeala  of  Kentucleu.    Nov.  12, 1889.) 

MUKICIPAI.  C0RP0BA.TI0y3  —  NeOLIOBNCB  OF  OfVI- 
CER8. 

As  Gen.  St.  Ky.  c.  1,  $  5,  maldn^  a  city  liable 
for  damages  to  property  by  riotous  aasombluges  ot 
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people,  is  expressly  limited  to  injuries  to  property, 
It  does  not  modUy  the  rule  that  a  city  is  not  liable 
for  injuries  to  the  person  resultlns  from  malfea- 
sanoe  or  negligence  of  its  police  officers. 

Appeal  from  circuit  court,  Hancock  county. 

"To  bo  oflBcially  reported." 

W.  8.  Hoberts  and  R.  S.  Duncan,  for  ap- 
pellant. Henrji  Mtuon  and  G.  D.  Chambers, 
for  appellee. 

Lewis,  C.  J.  The  cause  of  action  slated 
in  the  petition  of  appellant,  administratrix  of 
James  A.  Jolly,  is  that  the  marshal  of  defend- 
ant, the  city  of  Hawesville,  negligently  per- 
mitted numerous  persons  to  congregate  on 
tlie  streets  thereof  with  guns  and  pistols, 
and  to  engage  in  sham  battles,  pursuing  and 
shooting  at  each  other,  in  such  close  proxim- 
ity as  to  endanger  lives  of  those  who  were 
nut,  as  well  as  of  those,  so  engaged,  which 
was  continueil  from  early  in  the  morning  un- 
til late  in  the  evening  of  December  25,  18^6, 
witliout  any  effort  on  the  part  of  the  marslial, 
tliouub  aware  of  it,  to  stop  it ;  and  that  the  de- 
ceased, son  of  the  plaintiff,  was  on  that  oc- 
casion, while  quietly  silting  on  the  sidewalk, 
in  no  way  participating  in  the  disorderly  pro- 
reeding,  shot  and  wounded  by  a  gun  in  the 
hands  of  one  such  person,  that  was  loaded 
with  powder  and  a  bard  wad,  from  which 
wound  he  sulTered  great  pain,  and  died.  It 
is  further  allegpd  that  the  marshal  was  ap- 
pointed by,  and  subject  to  removal  by,  tlie 
city  authorities,  and  tliat  though,  in  virtue  of 
his  office,  he  had  the  power,  and  it  was  his 
duty,  to  suppress  such  disorderly  and  riotous 
assemblies  as  the  one  described,  be  willfully 
neglected  to  do  so,  whereby  the  plaintiff's  in- 
testate was  shot. 

To  render  a  municipal  corporation  liable 
for  the  acts  oi  negligence  of  its  officers  and 
servants,  it  is  not  sufficient  that  they  are 
merely  under  its  control,  and  subject  to  ap- 
pointment and  removal  by  it;  for  it  is  only 
"where  a  duty  Is  a  corporate  one, — that  is, 
one  which  resto  upon  the  municipality  in  re- 
spect of  its  special  or  local  interests,  and  not 
as  a  public  agency, — and  is  absolute  and  per- 
fect, and  not  discretionary  or  judicial  in  its 
nalure,  and  is  one  owing  to  the  plaintiff,  or 
in  the  performance  of  wliicli  he  is  specially 
intert-sted,  tliat  the  corporation  is  liable  in  a 
civil  action  for  the  damages  resulting  to  indi- 
viduals by  its  neglect  to  perform  the  duty,  or 
for  the  want  of  proper  care  or  want  of  rea- 
sonable sicill  of  its  officers  or  servants,  acting 
under  its  direction  or  authority,  in  the  exe- 
cution of  such  a  duty."  2  Dill.  Mun.  Corp. 
§  98U.  "But  police  officers  appointed  by  a 
city  are  not  its  ngents  or  servants  so  as  to 
render  it  responsible  for  their  unlawful  or 
negligent  acts  in  the  discharge  of  their  du- 
ties." Section  975.  As  said  by  tliis  court  in 
the  case  of  Prather  t.  City  of  Lexington,  13 
B.  Mon.  559:  "The  officers  of  a  city  are  quasi 
civil  officers  of  tlie  government,  altliough  ap- 
pointed by  the  corporation.  They  are  per^ 
sonally  liable  for  their  roaireasance  or  non- 
feasance in  aSBiGe,  but  for  neither  is  the  cor- 


poration responsible.  Omissions  of  a  duly  im- 
posed upon  them  by  law,  productive  of  preju- 
dice to  an  individual,  is  not  a  corporate  in- 
jury. The  duty  of  the  officers  of  the  city  is 
prescribed  by  the  statute,  from  which,  also, 
they  derive  their  power.  The  corporation  ap- 
points them  to  office,  but  does  not,  in  that 
act,  sanction  their  official  delinquencies,  or 
render  itself  liable  for  their  official  miscon- 
duct." Such  has  been  the  uniform  ruling  of 
this  court,  (see  Pollock's  Adm'r  v.  City  of 
Louisville,  13  Bush,  221 ;  Greenwood  t.  Louis- 
ville, Id.  226;  Ward  v.  Louisville.  16  B.  Mon. 
190;)  and  a  different  one  would  lie  not  only 
perversion  of  the  main  design  of  creating 
municipal  corponitions,  intended  principally 
as  auxiliaries  of  the  state  government,  but 
open  the  door  for  actions  a^iainst  cities  on  ac- 
count of  every  personal  injury  in  any  degree 
attributable  to  misfeasance  or  non-feasance 
of  police  officers,  and  thus  impose  burdens 
on  tax-payers  in  no  just  sense  at  fault  or  lia- 
ble. This  long  and  well  settled  doctiioe  has 
not  been  niodiBed  by  statute  of  this  state, 
except  to  the  extent  that  section  5,  c.  1,  G«n. 
St.,  makes  a  city  liable  for  damages  done  to 
property  thi-rein  by  riotous  and  tumultuous 
assemblages  of  people;  but  the  care  and  par- 
ticularity with  which  the  conditions  of  such 
liability  are  set  out  in  the  statute,  and  the  re- 
striction of  it  in  express  terms  to  cases  of  in- 
jury to  property,  shows  the  legislature  did 
not  intend  to  therel>y  authorize  a  recovery 
against  a  city  for  personal  injury  resulting 
from  the  malfeasance  or  negligence  of  police 
officers.  We  tliink  the  general  demurrer  to 
the  petition  was  properly  sustained,  and  con- 
sequently the  judgment  is  affirmed. 


Laot  et  al.  V.  Bolltms  et  al. 
(Supreme  Court  of  Texas.    Oct  88, 1889.) 

InOUMBKKINO  HOMEBTEAD — SCBKTIES  OX  Officiai. 

BosDB — Undck  Influence. 

1.  Const.  Tez.  art.  16,  i  60,  protects  the  home- 
stead from  forced  sale  for  the  payment  of  all  debts, 
and  provides:  "Nor  shall  the  owner,  if  a  married 
man,  seU  the  homestead  without  the  consent  of  the 
wife.  *  *  *  No  mortgage,  tmst-deed,  or  other 
lien  on  the  homestead  shall  ever  be  valid, "  wheth- 
er "created  by  the  husband  alone,  or  together  with 
his  wife. "  Meld,  that  this  does  not  render  void  a 
deed  of  trust  executed  by  an  unmarried  man  on  his 
homestead. 

8.  After  aHeging  the  defalcation  and  insolvency 
of  a  public  officer,  R.,  and  the  liability  of  all  of  his 
bondsmen,  plaintiffs,  who  were  part  of  the  bonds- 
men, alleged,  on  information  and  belief,  that,  at  the 
time  of  executing  a  mortgage  to  defendants,  the 
other  bondsmen,  to  indemnify  them  against  loss, 
R.  was  aged  and  infirm,  and  was  importuned  by  de- 
fendants to  execute  the  mortgage;  that  he  did  not 
execute  it  voluntarily,  but  as  the  result  of  undue 
iofluenoe,  being  disturbed  and  distracted ;  and  that 
he  did  not  intend  to  give  defendants  a  preference. 
Held,  that  these  allegations  did  not  show  sach  un- 
due  influence  or  fraud  as  to  warrant  setting  aside 
the  mortgage. 

8.  A  mortgage  given  to  sureties  on  the  general 
bond  of  a  county  treasurer  does  not  innre  to  the 
benefit  of  his  sureties  on  the  special  twnd  reqntred 
to  be  given  for  the  safe-keeping  and  disbursement 
of  the  school  fund. 

Appeal  from  district  court,  Anderson  ooua- 
ty;  P.  A.  Willi AM:i,  Judge. 
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Qregg  A  Renes,  for   appellants.    L. 
H<m$  and  /.  R.  Bmnett,  for  appellees. 


8. 


Oaines,  J.  The  following  is  the  state* 
ment  of  this  case  made  in  the  brief  of  appel- 
lants: On  November  12,  1886,  John  W. 
Richardson,  as  the  county  treasurer  of  Ander- 
son coanty,  executed  his  general  bond  in  ten 
thousand  dollars,  upon  whicii  the  appellants 
were  sureties,  and  his  school  bond  in  forty 
thousand  dollars,  upon  which  the  appellees 
were  sureties.  On  December  17,  1888,  it 
was  discovered  that  Bichardson  had  default- 
ed upon  his  general  bond  for  three  thousand 
dollars,  and  upon  his  school  bond  for  $6,000. 
On  said  date  appellants  I^cy  and  Gregg,  act- 
ing for  themselves  and  their  co-sureties  upon 
the  general  bond,  obtained  from  Bichardson 
s  mortgage,  with  power  of  sale,  to  indem- 
nifr  them  against  loss  upon  said  bond.  This 
mortgage  Included  two  tracts  of  land  desig- 
nated in  plaintiffs'  petition  as  (1)  "Bichard- 
son's  Homestead,"  and  (2)  as  the  "Wasp 
Nest"  On  December  19, 1888,  said  Bichard- 
son sold  to  the  sureties  upon  both  his  bonds 
certain  property,  including  the  two  tracts  of 
land  mortgaged  to  Lacy  and  Gregg,  and  at  the 
same  time  appellants  and  appellees  entered 
into  a  written  contract  to  tlie -effect  that  ap- 
pellants, by  joining  in  said  purchase,  did  not 
surrender  any  prior  rights  acquired  by  them 
under  the  mortgage  to  Lacy  and  Gregg,  and 
thatappelleee  did  not  recognize  any  such  prior 
right,  but  reserved  the  right  to  attack  the 
same  upon  any  ground  except  upon  tlie  ground 
of  forfeiture  of  same  by  reason  of  appellants 
joining  \p  said  purchase.  On  March  6, 1889, 
appellees  filed  suit  against  appellants  to  can- 
eel  and  annul  the  mortgage  to  Laoy  and 
Gregg,  upon  the  ground  that  the  same  was 
obtained  by  reason  of  undue  influence  exer- 
eised  over  Bichardson,  and  also  bocaase  one 
of  the  tracts  of  land  was  the  homestead  of 
Richardson,  and  could  not  be  mortgaged  by 
him,  and  upon  the  ground  that  it  was  inequi- 
table that  one  set  of  bondsmen  should  obtain 
B  preference  over  the  other  set.  The  cause 
was  submitted  to  the  court  without  jury,  and 
judgment  rendered  annulling  ttie  mortgage  as 
tothe  "Homestead"  tract,  and  sustaining  it  as 
to  the  "Wasp  Nest"  tract.  Both  parties  ex- 
cepted, and  gave  notice  of  appeal,  and  the  de- 
fendants, within  the  required  time,  flled  an 
iq>peal-bond  and  assignment  of  errors.  The 
plaintiffs  afterwards  filed  a  petition  for  writ 
of  error,  bond,  and  assignment  of  errors,  and 
both  branches  of  the  case  are  brought  up  in 
one  transcript.  The  appellees  impliedly  con- 
cede that  this  statement  is  correct.  Appel- 
hints  assign  as  error  the  ruling  of  the  court 
which  holds  that  the  mortgage  upon  the  home- 
stead of  Bichardson  was  void.  The  mort- 
gagor had  been  a  married  man,  and  bad  re- 
sided  with  his  wife  upon  the  tract  of  land  now 
nnder  consideration.  At  the  time  the  mort- 
gage was  executed  his  wife  was  dead,  but 
he  still  resided  upon  the  property  with  a  mar- 
ried daughter  and  lier  husband.  He  had  no 
minor  children  nor    unmarried  daughters. 


ITis  son-in-law  and  daughter  kept  the  house, 
and  he  boarded  with  them.  He  paid  them  no 
board,  and  they  paid  him  no  rent  The  opin- 
ion of  the  court  below  seems  to  have  been 
that  since  the  land  was  the  homestead  of 
Bichardson,  and  was  as  such  protected  from 
forced  sale,  he  could  not  mortgage  it,  although 
lie  was  the  sole  surviving  constituent  of  the 
family  recognized  by  the  constitution.  The 
correctness  of  the  court's  ruling  depends  up- 
on the  proper  construction  of  section  50  of  ar- 
ticle 16  of  our  constitution.  So  much  of  that 
section  as  relates  to  this  question  reads  as  fol- 
lows: "The  homestead  of  a  family  shall  be, 
and  is  hereby,  protected  from  forced  sale  for 
the  payment  of  all  debts.  *  *  *  Nor 
shall  the  owner,  If  a  married  man,  sell  the 
homestead  without  the  consent  of  the|  wife, 
given  in  such  manner  as  may  be  prescribed 
by  law.  No  mortgage,  trust-deed,  or  other 
lien  on  the  homestead  shall  ever  be  valid  ex- 
cept for  the  purchase  money  thereof,  or  im- 
provements thereon,  as  hereinbefore  provid- 
ed, whether  such  mortgage,  trust-deed,  or 
other  lien  shall  have  been  created  by  the  hus- 
band alone  or  together  with  his  wife;  and  all 
pretended  sales  of  the  homestead,  involving 
any  condition  of  defeasance,  shall  be  void." 
The  provision  in  reference  to  mortgages  and 
other  liens  is  not  found  in  any  previous  con- 
stitution; and  the  construction  had  been  that 
the  mere  exemption  from  forced  sale  did  not 
preclude  the  husband  and  wife  from  giving  a 
val  '  mortgage  upon  the  homestead,  provided 
it  contained  a  power  of  sale,  and  did  not  re: 
quire  the  interposition  of  the  courts  to  aid  in 
its  enforcement.  Sampson  v.  Williamson,  6 
Tex.  102;  .Jordan  v.  Peak,  38  Tex.  429.  The 
ruling  was  unsatisfactory  to  many  of  the  le- 
gal profession;  and  the  framers  of  the  pres- 
ent constitution  evidently  considered  that  it 
was  not  in  accordance  with  the  general  policy 
of  the  exemption  laws  to  permit  it  to  be  in- 
cumbered by  a  deed  of  trust  or  mortgage, 
with  a  power  of  sale.  It  is  clear,  therefore, 
that  the  object  of  the  provision  in  question 
was  to  protect  the  wife  against  a  sale  of  the 
homestead,  even  where  she  and  her  husband 
had  given  a  power  of  sale  to  secure  a  debt, 
and  she  had  privily  acknowledged  the  inslru- 
ment  under  the  forms  prescribed  by  the  stat- 
ute for  the  conveyance  of  the  homestead,  or 
of  her  separate  property.  The  restrictions 
upon  the  alienation  of  the  homestead  by  the 
husband  by  voluntary  conveyance  in  our 
former  constitutions  were  solely  for  her  bent^ 
fit.  The  owner,  "if  a  married  man,"  was 
not  permitted  to  convey  without  consent  of 
the  wife.  If  not  married,  he  was  not  dis- 
abled to  sell  or  incumber.  Substantially  the 
same  provision  as  to  a  sale  is  carried  iuto  the 
present  constitution,  and  it  cannot  be  doubt- 
ed that  the  owner  of  a  homestead,  if  unmar- 
ried, can  convey  it  at  will.  We  think  it 
reasonable,  therefore,  to  conclude  that  it 
was  not  intended  by  the  provision  in  ques- 
tion to  prohibit  a  single  man  from  giving  a 
mortgage  with  a  power  of  sale  upon  his  home- 
stead, provided  he  should  see  proper  to  do  so. 
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It  is  true  that  a  portion  of  the  language  of 
the  provision  is  sufiSciently  broad  to  indicate 
that  the  Intention  was  to  prohibit  the  owner 
of  a  homestead  from  giving  a  mortgage  upon 
it  in  any  case,  except  for  the  sp<'clal  purposes 
named  in  the  previous  part  of  the  section. 
The  words,  "no  mortgage,  trust-deed,  or 
other  lien  on  the  homestead  shall  ever  be 
•valid,  except,"  fete,  are  not  only  general,  but 
very  emphatic,  and  probably  should  be  con- 
strued to  prohibit  an  incumbrance  by  a  sin- 
gle man  did  not  the  subsequent  Iiinguage 
show  what  was  in  the  minds  of  the  framers 
of  the  constitution  when  the  section  was 
adopted.  The  subsequent  words,  "whether 
such  mortgage  or  trust-deed  or  other  lien 
shall  have  been  created  by  the  husband  nlone 
or  together  with  his  wife,"  show  dearly  that 
incumbrances  of  the  homestead  by  married 
men  were  contemplated  in  making  the  pro- 
vision. We  think  the  language  should  be 
construed  as  if  it  read,  "no  mortgage,  trust- 
deed,  or  other  lien,  created  by  a  husband, 
whether  alone  or  together  with  his  wife,  shall 
ever  he  Vidid,  except,"  etc.  This  construc- 
tion comes  as  near  meeting  the  literal  terms 
of  the  statute  as  any  that  can  be  given.  The 
policy  of  the  provision,  in  our  opinion,  favors 
the  construction  we  have  placed  upon  it.  A 
wife,  wbo  may  be  unwilling  to  consent  to  a 
conveyance  of  the  homestead,  might  be  In- 
duced'to  incumber  it  by  the  husband's  hold- 
ing out  specious  representations  of  his  ability 
and  purpose  to  discharge  the  lien,  and  thus 
her  homestead  miglit  be  sold  for  debt,  con- 
trary to  the  established  policy  of  the  laws  of 
this  state.  Hence  a  prohibition  upon  her 
power  to  do  tliis  was  necessary  for  her  pro- 
tection. On  the  other  hand,  our  laws,  how- 
ever, left  persons  .«u<  Jurts  and  unmarried 
free  to  make  such  voluntary  disposition  as 
they  saw  proper  of  their  own  property.  They 
have  undertaken  to  gnard  the  wife,  so  far  as 
the  disposition  of  the  homestead  is  concerned, 
against  the  action  and  influence'ipf  the  hus- 
band, but  have  never  attempted  to  protect 
Single  men  against  the  voluntary  incumbrance 
or  alienation  of  their  property,  although  it  is 
not  8Ul)ject  to  forced  sale.  We  conclude  that 
the  court  erred  in  holding  the  deed  in  tmst 
on  the  homestead  in  controversy  void,  and, 
for  this  error,  the  judgment  must  be  reversed. 
The  plaintiffs  l)etow  also  sought  to  set 
aside  the  deed  in  trust  upon  both  parcels  of 
land,  on  the  ground  that  they  were  obtained 
by  undue  influence.  The  following  is  the 
substance  of  the  allegations  in  their  petition 
in  reference  to  this  matter,  as  taken  from 
their  brief:  After  alleging  the  defalcation 
and  insolvency  of  I{ichardson,and  the  liabil- 
ity of  all  the  bondsmen,  et«.,  plaintiffs  al- 
lege<l  that  they  had  no  personal  knowledge  of 
the  facts  constituting  fraud  and  undue  influ- 
ence, but  alleged,  on  information  and  belief, 
and  charged  to  be  true,  that  at  the  time  of 
the  execution  of  the  mort<!:age  Hichanlson, 
who  w.as  aged  and  infirm, — Iving  al)ont  sixty 
years  old, — was  importuned  by  defendants  to 
execute  the  mortgage;   that  the  mortgage 


was  not  executed  voluntarily,  trat  was  the  re- 
sult of  undue  influence  oxerted  over  him 
by  defendants;  that  he  was  then  in  a  dis- 
turbed and  distracted  state  of  mind  over  the 
discovery  and  publicity  of  bis  defalcations, 
and  while  in  this  condition  he  wu  prevailed 
on  by  defendants  to  sign  the  mortgage,  which 
was  written  by  defendant  Gregg,  who  is  an 
attorney  at  law,  and  was  signed  in  bis  office; 
that  it  was  not  the  intention  of  Richardson 
to  give  any  ])reference  to  defendants  over  his 
other  sureties,  but  it  was  his  intention  and 
desire,  as  his  deed,  subsequently  executed, 
shows,  to  make  over  all  his  property,  includ- 
ing his  homestead,  for  the  benefit  of  his  sure- 
ties, and  such  intention  and  desire  of  Rich- 
ardson was  well  known  to  defendants  at  the 
time  they  procured  the  mortgage  from  bim, 
and  that  defendants  knew,  at  the  time  the 
mortgage  was  signed,  that  Richardson  was 
insolvent,  and  that  all  the  sureties  bad  l)e- 
come  liable  on  both  l)onds.  The  court  sus- 
tained exceptions  to  these  allegations,  and  in 
this  we  think  there  was  no  error.  The  facts 
stated  do  not  show  such  undue  influence  as 
will  authorize  the  setting  aside  of  a  convey- 
ance; and  while  it  is  alleged  that  the  mort- 
gagor did  not  intend  to  give  a  preference  to 
defendants,  it  is  not  alleged  that  any  fraud  or 
deception  was  practiced  upon  him. 

Appellees,  in  their  cross-assignments  of 
error,  also  complain  that  the  oonrt  erred  in 
refusing  to  hold  that  the  mortgage  did  not 
inure  to  the  benefit  of  the  sureties  upon  both 
bonds.  It  is  a  general  rale  that  a  security 
taken  t>y  one  surety  to  indemnify  himself 
against  loss  on  account  of  his  sur^yship  in- 
ures to  the  benefit  alike  of  all  the  sureties 
upon  the  obligation.  Glasscock  v.  Hamil- 
ton, 62  Tex.  143.  This  rule  is  well  support- 
ed upon  principle,  because  there  is  an  im- 
plied contract  among  co-sureties  that  they 
will  bear  equally  the  loss  which  may  result 
by  reason  of  the  default  of  their  principal. 
Hence  it  is  but  equitable  to  hold  that  what- 
ever the  principal  pays,  either  directly  to  the 
debtor,  or  by  way  of  indemnity  or  security 
of  one  of  the  sureties,  should  be  credited  to 
the  whole  debt,  and  should  inure  to  the  ben- 
efit of  all  alike.  Even  where  different  and 
successive  bonds  have  been  given  to  secure 
the  same  liability,  the  sureties  upon  lioth  are 
liable  to  contribute  to  each  other,  although 
as  between  the  sureties  upon  the  one  bond 
and  those  on  the  other  there  is  no  contract, 
either  express  or  implied.  Brandt,  Sur.  §§ 
222,  234,  et  seq.  If  one  of  the  bonds  in  this 
case  had  been  given  under  the  requirements 
of  the  law  as  an  additional  obligatiun  to  se- 
cure the  performance  of  the  same  duty  on 
part  of  tlie  principal,  the  rule  would  have 
applied.  But  such  is  not  the  case.  The  una 
is  the  ordinary  county  treasurer's  bond;  tlie 
other  Is  his  special  bond,  required  by  law  to 
be  given  for  the  safe-keeping  and  disburee- 
ment  of  the  school  fund.  They  are  given  to 
secure  the  performance  by  the  principal  of 
Bimilar  but  distinct  duties.  By  signing  tlie 
general  bond  of  the  county  treasurer  the 
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Buretiea  thereon  took  upon  themselres  no  re- 
spunsibility  for  the  available  school  fund 
vhicb  Bbould  come  into  hia  hands;  nor  in 
Eigning  the  school  bond  did  the  sureties  npon 
that  bond  assume  any  liability  whatever  for 
(be  other  funds.  To  our  minds  the  obliga- 
tioas  of  the  two  sets  of  sureties  were  as  dis- 
tinct as  they  would  have  been  if  the  county 
treaaarer  and  treasurer  of  the  school  fund 
had  L«en  different  officers.  We  conclude  that 
the  cross-assignments  of  error  are  not  well 
taken.  For  the  error  pointed  out  the  judg- 
ment is  reversed,  and  here  rendered  for  ap- 
pellants, W.  M.  Lacy  and  others,  upon  the 
whole  case. 


Traumkll  v.  Fauqht,  Tax  Collector. 
{Supreme  Court  of  Texof.    Oct.  28,  1889.) 

TULIBLB  FbOPEBTY— LSISBHOLDS  IN  SOHOOL 

Lands. 
Hev.  St.  Tex.  art  4891,  provides  that  "prop- 
erty held  under  a  lease  for  a  term  of  three  years 
or  mor^  "  belonelnK  to  the  statu,  or  exempt  by  law 
from  taxation  m  the  owner's  hands,  shall  be  con- 
sidered, for  all  purposes  of  taxation,  as  the  prop- 
erty of  the  lessee.  Held,  that  sohool  lands,  leased 
from  the  state  fOr  terms  of  six  and  ten  years,  nn- 
dsractTex.  April  12, 1888,  (Oen.  Laws,  18th  Ler. 
8S,)  whereby  the  state  reserved  the  riKht  to  ternu- 
BSte  the  lease  at  any  time  by  selling  the  lands,  are 
not  taxable  a^^inst  the  tenant,  as  the  contract  nn- 
dar  which  he  bolds  oannot  be  oonsidered  a  "lease 
tor  a  term  of  three  years  or  mora. " 

Commissionera'  decision.  Appeal  from 
district  court,  Scurry  county;  William  Ken- 
MKDY,  Judge. 

Cowan  <t  Fiaher,  for  appellant. 

Acker,  P.  J.  AppeUant  leased  from  the 
state  certain  school  lands  for  terms  of  six  and 
tan  years,  under  the  law  approved  April  12, 
1883.  (Gen.  Laws,  18th  Leg.  8&.)  Taxes  to 
the  amount  of  iM2.88  were  assessed  against 
appellant  for  these  lands,  and  appellee,  aa  col* 
lector  of  taxes  for  Scurry  county,  was  pro- 
ceeiling  to  collect  these  taxes  by  sale  of  ap- 
pellant's personal  pH^)erly,  when  he  was  re- 
strained by  injunction  sued  out  in  this  case. 
The  taxes  were  assessed  upon  the  value  of  the 
fie^old  estate,  as  if  appelLtnt  was  the  ab- 
sdnte  owner  of  the  lands,  instead  of  npon 
the  leasehold  estates.  A  general  demurrer  to 
the  petition  was  sustained,  and  appellant  de- 
clining to  amend,  the  injunction  was  dis- 
solved, and  the  suit  diamisaed,  from  which 
judgment  this  appeal  is  prosecuted.  Article 
4691  of  our  Revised  Utatutes  provides  that 
"Pniperty  held  under  a  lease  for  a  term  of 
three  yeara  or  more,  or  held  under  a  contract 
for  the  purchase  thereof,  belonging  to  this 
state,  or  that  is  exempt  by  law  from  taxa- 
tion in  the  hands  of  the  owner  thereof,  shall 
be  oonsidered,  for  all  purposes  of  taxation,  as 
the  property  of  the  person  so  holding  the 
aame,  except  as  othwwise  spedaliy  provided 
I9  law."  Section  17  of  the  act  of  lti83,  un- 
der which  appellant  leased  the  lands,  pro- 
vided that  "all  lands  leased  shall  remain  sul>- 
ject  to  purchase,"  etc.,  and  the  state  thereby 
reserved  the  right  to  terminate  appellant's 
ioaebold  estate  in  the  lands  at  any  time  by 


selling  them  to  any  one  who  might  purchase 
under  the  provisions  of  the  statute.  The 
leases  were  conditional,  subject  to  be  deter- 
mined at  the  will  of  the  state,  and  we  do  not 
tliink  tlie  legislature  intended  that  snch  un- 
certain interests  in  the  lands  owned  by  the 
state  should  be  the  subject  of  taxation  against 
the  tenant.  We  do  not  think  the  contract 
under  which  appellant  held  the  lands  can  be 
held  to  be  a  "lease  for  a  term  of  three  years 
or  more,"  and,  unless  it  be  such  a  lease,  appel- 
lant is  clearly  not  liable  to  taxation  thereon.  If 
appellant  bad  held  the  lands  under  an  abso- 
lute lease  for  a  term  of  three  years  or  more, 
his  leasehold  estate  would  have  been  subject 
to  taxation  upon  such  value  as  it  would  bring 
at  a  fair  voluntary  sale  for  rash,  but  he  would 
not  have  been  liable  to  taxes  upon  the  value 
of  the  freehold  estate  in  the  lands.  Kev.  St. 
art.  4692,  par.  4;  Baugherty  v.  Thompson, 
71  Tex.  192,  9  S.  W.  Rep.  99.  We  think  the 
court  below  erred  In  sustaining  the  demurrer 
and  dismissing  the  cause,  and  are  therefore 
of  the  opinion  that  the  judgment  should  be 
reversed,  and  the  cause  remanded. 

Stayton,  C.  J.  Report  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
the  judgment  reversed,  and  the  cause  re- 
manded. 


McEenzib  e.  Ross  et  aZ. 
{Supreme  Court  of  Texas.    Oct.  85, 18S9.} 

COHUUNITT  PaOPEBTT— DbBCSKT  ▲ND  DiSTBIBC- 
TIOS. 

TTnder  Rev.  St.  Tex.  art  164S,  providing 
that  "where  any  person  having  title  to  any  estate 
of  inheritance  »  •  •  shall  die  intestate,  •  •  • 
and  shall  leave  no  surviving  husband  or  wife.  It 
shall  descend  and  pass  in  parcenary  *  *  *  to 
his  children  and  their  descendants,"  community 
property;  of  a  deceased  husband  and  wife  is  prop- 
erly divided  equally  between  their  children  and 
children  of  thdr  deceased  children,  thoueh  such 
deceased  children  died  before  the  death  of  one  of 
their  pai'ents. 

Appeal  from  district  court.  Wood  county; 
Felix  J.  MoCasd,  Judge. 
GMies  di  Hioks,  for  appellant. 

HfantT,  J.  This  is  a  suit  for  the  partition 
of  community  property  belonging  to  the  es- 
tates of  Oliver  F.  and  Amanda  Mann,  insti- 
tuted by  appellant,  their  only  surviving 
daughter,  against  appellees,  who  are  the  only 
children  of  two  deceased  daughters,  who  both 
died  after  the  death  of  their  father,  but  pre- 
vious to  the  death  of  their  mother.  The 
father  died  in  1877,  and  the  mother  in  1883. 
The  cause  was  tried  without  a  jury,  and  judg- 
ment rendered  dividing  the  land  equally  be- 
tween the  daughter  and  grand-children. 
From  this  judgment  plaintiff  appeals,  and 
claims  that  she  is  the  sole  heir  of  her  mother, 
her  sisters  having  died  before  their  mother. 
Tills  court  has  held  that  previous  to  the  pas- 
sage of  the  act  of  March  30,  1887,  when  the 
husband  or  wife  died  leaving  the  other  sur- 
viving, grandchildren  did  not  inherit  com- 
munity properly  against  such  survivor.    Ar- 
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tide  1653,  Rev.  St;  Burgesa  v.  Hargrove,  64 
Tex.  110;  Cartwrlght  v.  Moore,  66  Tex.  55, 
1  S.  W.  Rep.  263.  The  question  before  us 
now  does  nut  arise  under  this  article,  but  un- 
der ttie  following  one:  "Art.  1645.  Wliere 
any  person,  liaving  title  to  any  estate  of  in- 
heritance, real,  personal,  or  mixed,  siiall  die 
intestate  as  to  sucli  estate,  and  shall  leave  no 
surviving  husband  or  wife,  it  shall  descend 
and  pass  in  parcenary  to  his  kindred,  male 
and  female,  in  the  following  course,  that  is 
to  say:  (1)  To  his  children  and  their  de- 
scendants."    The  judgment  is  affirmed. 


GiTT  OF  Austin  e.  Emanubl. 
(Supreme  Ccmrt  of  Texas.    Oct  89, 1889.) 

DiLMAOKS — EtISBKOX. 

1.  In  an  action  aealnst  a  city  for  loss  of  prop- 
erty by  an  overflow  alleged  to  have  resulted  from 
the  city's  negligence  in  constructing  a  bridge, 
plaintiff  alleged  that  he  owned  the  goods,  eta,  de- 
scribed in  an  exhibit  made  part  of  the  petition ; 
also  that  the  water  destroyed  all  the  goods,  etc., 
mentioned  in  the  exhibit.  The  exhibit  contained 
an  item,  "1809,  money  of  Krs.  E. "  Plaintiff  testi- 
fied that  the  money  was  his  own,  but  he  had  listed 
it  as  1>elonging  to  bis  wife,  as  he  had  set  it  aside  to 
expend  for  her.  Beld,  that  evidence  of  the  loss  of 
the  money  waa  not  inadmissible  on  the  ground 
tliat  the  pleadings  showed  that  it  belonged  to 
plalnttlt,  wliile  the  evidence  showed  that  it  be- 
longed to  tats  wife,  as,  even  If  the  latter  were  true, 
the  husband  Is  authorized  by  Rev.  St.  Tex.  art. 
1304,  to  sue  for  his  wife's  property. 

2.  Testimony  of  the  mayor,  of  the  city  engl- 
ineer,  who  superintended  the  construction  of  the 
bridge,  and  of  a  member  of  the  city  council,  that 
the  bridge  was  built  by  the  city,  sufficiently  sup- 
ports a  finding  to  that  eSec^  though  there  was  no 
evidence  tliat  the  city  oounoil  passed  an  ordinance 
authorizing  the  bridge  to  be  built. 

8.  One  of  the  findings  of  law  was  as  follows: 
"The  bridge  being  in  part  the  cause  of  destruc- 
tion of  the  house,  etc.,  the  city  is  responsible. " 
Other  flndiogs  showed  that  the  bridge  was  the 
cause  of  the  overflow,  and  that  the  overflow  caused 
the  loss  of  the  property.  It  appeared  that  there 
was  a  building  profeotlng  into  the  water  channel, 
but  that  the  building  had  caused  no  injury  to  plain- 
US  till  the  bridge  was  constructed.  Held,  that 
the  finding,  if  erroneous  in  the  reason  given,  was 
not  prejudiciaL 

Commissioners'  decision.  Appeal  from 
district  court,  Travis  county ;  A.  S.  Wai.ker, 
Judge. 

Action  by  S.  E.  Emanuel  against  the  city 
of  Austin  for  damages  for  loss  of  property. 
Judgment  for  plaintiff.     Defendant  appeals. 

Oeo.  F.  Poindexter,  for  appellant.  Reotor, 
Moore  &  Thompson,  for  appellee. 

AcKBR,  P.  J.  AppeUee  brought  this  suit 
against  the  city  of  Austin  to  recover  dam- 
ages for  the  destruction  and  loss  of  his  home- 
stead effects  and  personal  property,  includ- 
ing a  stock  of  merchandise  of  the  aggregate 
value  of  $2,900.46.  The  property  was  de- 
stroyed by  the  water  overflowing  the  banks 
of  Waller  creek,  and  plalntitf  alleged  that  the 
overflow  and  consequent  destruction  of  his 
property  were  caused  by  the  improper  and 
negligent  construction  by  defendant  of  a 
bridge  over  Waller  creek,  on  Mesquite  street. 
Defendant  answered,  by  geueral  demurrer, 
general  denial,  and  specially,  that  the  bridge 


was  properly  constructed,  and  that  the  dam- 
age was  occasioned  by  tlie  act  of  God.  The 
trial  was  without  a  jury,  and  resulted  in 
judgment  for  plaintiff  for  62,500.  On  the 
trial  plaintiff  and  liis  wife  testided  that  $269 
in  money  in  plaintiff's  house  was  lost  by  the 
overflow  at  the  time  the  goods  and  merchan- 
dise were  destroyed.  Defendant  objected  to 
this  evidence,  U[)on  the  grounds  that  there 
was  no  allegation  in  the  petition  that  the 
money  was  lost,  and  because  the  petition  al- 
leged tliat  all  property  lost  by  the  flood  for 
which  the  suit  was  brought  was  owned  by  S. 
£.  Emanuel,  whereas  the  evidence  showed 
that  the  money  was  the  separate  property  of 
the  wife.  The  objection  was  overruled,  and 
this  is  assigned  as  error.  It  was  alleged  in 
the  petition  that  "plaintiff  owned  and  had  in 
bis  possession  in  said  houses  the  goods, 
wares,  and  merchandise  and  household  goods 
described  in  Exhibit  A,  attached  to  and  made 
part  of  the  petition. "  It  was  further  alleged 
that  "the  water  destroyed  all  the  goods, 
wares,  and  merchandise  and  household  ef- 
fects in  said  Exhibit  A  mentioned."  The  ex- 
hibit contained  an  item,  "^69,  money  of 
Mrs.  Fannie  Emanuel."  There  was  no  spe- 
cial exception,  and  we  think  the  petition 
good  on  general  demurrer.  Defendant  could 
not  have  been  surprised  by  the  evidence  of> 
fered  to  prove  the  loss  of  the  money,  for  it 
was  plainly  stated  in  the  exhibit  attached  to 
the  petition,  which  was  expressly  referred  to 
as  containing  a  list  of  property  lost,  the  value 
of  which  was  sued  for.  We  think  the  court 
did  not  err  in  admitting  the  evidence  of  the 
loss  of  the  money.  Powers  v.  Caldwell,  25 
Tex.  352.  As  to  the  ownership  of  tlie  money, 
plaintiff  testifled  that  it  was  taken  from  bis 
business;  that  it  was  his  money,  but  he  put 
it  in  the  list  of  property  lost  in  his  wife's 
name,  because  he  had  put  It  aside  for  the 
purpose  of  taking  his  wife  and  daughter  to 
Virginia.  From  this  it  appears  that  the 
money  was  in  fact  the  property  of  plaintiff. 
But,  if  the  evidence  had  shown  conclusively 
that  the  money  was  the  separate  property  of 
the  wife,  the  husband  had  the  right,  and  it 
was  his  duty,  to  sue  for  it,  either  alone,  or 
jointly  with  his  wife.  Bev.  8t.  art.  1204. 
We  think  the  court  did  not  err  in  the  raling 
here  complained  of. 

It  is  contended  that  the  court  erred  in  find- 
ing as  a  fact  that  the  bridge  was  built  by 
the  eity  of  Austin,  there  being'  no  evidence 
that  the  city  council  ever  passed  an  ordi- 
nance autliorizing  the  bridge  to  be  built. 
The  mayor,  the  city  engineer,  who  superin- 
tended the  construction  of  the  bridge,  and  a 
member  of  the  city  council,  all  testifled,  with- 
out objection,  that  the  bridge  was  built  by 
the  city.  We  think  this  quite  sufficient  to 
sustain  the  flnding  of  the  court.  Under  the 
third  and  fourth  assignments  it  is  contended 
that  the  court  erred  in  flnding  that  the  bridge 
was  improperly  constructed,  and  was  the 
proximate  cause  of  the  destruction  of  plain- 
tiff's properly.  These  were  questions  of  fact, 
upon  which  there  was  some  conflict  in  the 


Digitized  by 


Google 


Tex.) 


CAIN  t.  WOODWARD. 


819 


testimonr,  bnt  we  think  a  very  decided  pre- 
ponderance of  the  evidence  supports  the 
finding  of  the  court.  The  court's  fourth  con- 
clusion of  law  is:  "The  bridge  being  in 
part  the  cause  of  destruction  of  the  house, 
etc.,  the  city  is  responsible."  Under  the 
fifth  assignment  it  ia  insisted  that  the  court 
erred  in  this  conclusion,  because  the  defend- 
ant would  be  responsible  only  in  the  event 
that  its  act  was  the  proximate  cause  of  the 
injury,  and  would  not  be  responsible  because 
its  act  was  one  of  several  concurring  causes. 
The  findings  of  fact  that  bear  directly  upon 
so  much  of  this  conclusion  as  is  of  law  are 
the  following:  "Ninth  finding  of  fact  by  the 
court:  The  construction  of  the  bridge  in  ita 
dimensions  of  culvert,  and  in  failing  to  have 
cnlvert  receive  the  current  at  right  angles, 
was  faulty,  and  the  bridge  operates  as  a  dam 
in  throwing  back  such  of  the  current  as  can- 
not pass,  needlessly  increasing  the  danger 
from  freshets  to  the  property  on  the  banks  of 
the  creek.  Tenth  finding  of  fact:  The  de- 
struction of  the  goods  of  plaintiff  was  caused 
by  the  increased  volume  of  water  thrown 
upon  the  house  by  reason  of  the  absence  of 
meitns  of  passage  obstructed  by. the  bridge." 
These  conclusions  of  fact  are  sustained  by 
abundant  evidence  adduced  upon  tlie  trial. 
There  was  evidence  tending  to  show  that  a 
rock  building  erected  on  the  bank  of  the 
creek  above  the  bridge  projected  a  few  feet 
into  the  channel.  This  building  was  erected 
some  time  before  the  bridge  was  built,  and, 
notwithstanding  the  fact  that  heavy  rains 
had  fallen,  and  great  overflows  occurred, 
since  its  erection,  no  injury  appears  to  have 
resulted  therefrom  to  the  building  occupied 
by  plaintiff  until  after  the  bridj;e  was  built. 
It  is  probable  the  court  had  in  mind  the  rock 
building  above  the  bridge,  and  the  effect  it 
had  upon  the  flow  of  water  in  the  channel, 
when  he  wrote  the  fourth  conclusion  of  law, 
the  first  sentence  of  which  is  a  conclusion  of 
fact  ratlier  than  law,  which  we  think  is  con- 
trolled by  the  previous  findings  of  fact,  to 
the  effect  that  the  improper  and  negligent 
oonatructiun  of  the  bridge  was  the  proximate 
cause  of  the  destruction  of  plaintiff's  prop- 
erty. If  the  court  roiiches  a  correct  conclu- 
sion of  law,  it  is  immaterial  that  an  improper 
reason  for  the  conclusion  is  given,  if  the 
facts  proved  make  a  case  that  supports 
the  conclusion  of  law.  We  think  the  er- 
ror complained  of  is  not  prejudicial  to  ap- 
pellant, and  is  not  such  as  would  justify 
reversal  of  the  judgment.  What  we  have 
said  disposes  of  the  sixth  assignment,  which 
is  to  the  effect  that  the  court  erred  in  render- 
ing the  judgment,  because  the  evidence 
shows  that  the  property  was  destroyed  by  the 
act  of  Qod.  The  seventh,  eighth,  and  ninth 
assignmeute  relate  to  the  amount  of  the  judg- 
ment, which  it  is  contended  is  erroneous,  be- 
caose  the  evidence  does  not  sustain  the  find- 
ing of  the  court  as  to  the  value  of  the  prop- 
erty destroyed,  and  because  the  court  allowed 
plaintiff  to  recover  the  retail  value  of  the 
merchandise.    It  appears  that  plaintiff  testi- 


fied to  the  retail  value  of  the  merchandise  de- 
stroyed, which  he  placed  at  the  aggregrate 
sum  of  about  $2,100.  There  is  nothing  in 
the  record,  however,  going  to  show  that  the 
court  based  its  judgment  on  the  value  testi- 
fied to  by  plaintiff.  Several  other  witnesses 
placed  the  value  of  the  stock  of  goods  at  from 
$1,200  to  S2,00d!  The  evidence  shows  that 
other  goods  destroyed,  including  the  S269  in 
money,  were  of  the  value  of  J871.76.  It 
seems  that  there  was  sufficient  evidence  to 
sustain  the  finding  of  the  court  as  to  the 
amount  of  the  damages,  without  considering 
the  testimony  of  plaintiff  as  to  the  value  of 
the  merchandise.  We  find  no  error  that  we 
think  would  justify  reversal  of  the  judgment, 
and  are  therefore  of  opinion  that  it  should  be 
affirmed. 

Statton,  C.  J.  Beport  of  the  commission 
of  appeals  examined,  their  opinion  adopted, 
and  the  judgment  affirmed. 


Gain  v.  Woodward  at  aL 

(Supreme  Court  of  Texas.    Oot.  82, 1889.) 
ExEcrTiojj— Retijbn  of  Writ. 

1.  A  sale  of  land  under  an  execation  issued  and 
levied  after  the  deutli  of  the  debtor  on  a  judgment 
rendered  against  him  dnrlng  his  life-time  is  void- 
able. 

3.  tTnder  Laws  Tex.  187S,  p.  209,  tPasch.  Dig. 
art.  8775,)  requiring  all  executions  to  be  made  re- 
turnable on  or  before  tlie  first  day  of  the  next  term 
of  court,  the  olerk cannot,  by  an  indorsement  "re- 
turnable in  sixty  days, "  make  the  writ  returnable 
after  the  expiration  of  the  statutory  limit. 

8.  A  sale  of  land  on  an  execuuon  made  after 
the  retnrn-day  thereof  is  a  nullity. 

Ckimmissioners' decision.  Appeal  from  dis- 
trict  court,  Hamilton  county;  T.  L.  Nugent, 
Judge. 

Action  by  B.  B.  Cain  against  J.  F.  Wood- 
ward and  others.  A  demurrer  to  the  answer 
was  overruled,  and  plaintiff  appeals. 

C.  K.  Bell  and  J.  A.  Sidson,  for  appellant. 
G.  R.  Freeman,  for  appellees. 

HoBBT,  J.  The  qnestions  arising  in  this 
case  in  the  order  presented  are — FCnt. 
Whether  an  execution  issued  and  levied  upon 
land  subsequent  to  the  death  of  the  defend- 
ant in  execution  upon  a  judgment  rendered 
against  him  during  his  life-time  is  void. 
(This  question  arises  upon  appellant's  de- 
murrer to  appellee's  answer  alleging  this 
fact.)  Second.  Is  a  sale  of  land  under  an  ex- 
ecution made  after  the  return-day  thereof 
void?  Third.  Can  remote  vendors  of  the 
land  so  sold,  holding  by  mesne  conveyances 
under  the  plaintiff  in  execution,  who  bought 
at  his  own  sale,  and  whose  heir  subsequently 
conveyed  by  quitclaim,  have  any  equity  up- 
on which  to  invoke  the  doctrine  of  subroga- 
tion? 

With  respect  to  the  first  question  presented, 
it  will  be  sufficient  to  say,  without  entering 
into  an  elaborate  discussion  of  it,  that  it  has 
been  the  subject  of  several  well-considered 
cases  in  our  state;  notiibly  that  of  Taylor  v. 
Snow,  47  Tex.  467,  in  which  the  early  case 
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of  Conkrite  v.  Hart,  10  Tex.  140,  where  the 
principle  was  in  effect  recognized  that  auch 
a  sale  was  absolutely  void,  and  other  cases  in 
accord  with  it  were,  after  a  thorough  conaid- 
eration,  overruled,  and  tlie  conclusion  was 
reached  that  sucti  a  sale  was  not  absolutely 
void.  So,  also,  in  Tliompson  v.  Jones,  ante, 
79,  (decided  by  this  court  attlie  Austin  term, 
1889,)  tliis  subject  was  again  under  consid- 
eration; and  Taylor  v.  Snow,  supra,  cited 
with  approval  to  the  effect  "that  while  a  sale 
of  property  under  execution,  after  the  death 
of  the  defendant,  is  relatively  void,  and  that 
the  title  acquired  by  the  purchaser  at  such 
sale  cannot  be  maintained  against  the  admin- 
istrator or  parties  acquiring  their  title  under 
and  through  the  administration;  and  that  such 
fiale  may  be  avoided  by  any  party  having  au 
interest  in  the  property,  if  he  should  seek  to 
do  so  in  the  proper  time  and  manner, — this 
•cannot  be  dune  where  there  has  not  been, 
and  cannot  be,  an  administration  upon  the 
«state  in  a  collateral  pnK-eeding."  As  said 
in  Thompson  v.  Jones,  supra,  we  conceive  the 
■above  authority  to  be  conclusive  of  the  ques- 
tion; and  that  there  was  no  error  in  overrul- 
ing the  exceptions  of  the  plaintiff,  appellant, 
to  the  allegatiouB  of  the  defendant  to  the  ef- 
fect that  the  sale  was  absolutely  void  because 
made  under  an  execution  issued  and  levied 
subsequent  to  the  death  of  John  C.  Watrons, 
defendant  in  execution. 

The  decision  of  the  second  question,  wheth- 
-er  the  sale  of  land  under  the  execution  made 
after  the  return-day  was  void,  necessarily  re- 
quires the  determination  of  the  antecedent 
inquiry  whether  the  law,  by  its  own  terms, 
as  it  then  stood,  definitely  fixed  Xhe  return- 
day  of  the  execution,  or  whether  the  language 
"shall  be  made  returnable,"  occurring  in  the 
law  with  reference  to  such  writs,  clothed  the 
«lerk  with  power,  by  an  indorsement,  to  fix 
the  return-day.  The  law  appliciible  to  this 
case  provided  that:  "All  executions  shall  be 
made  returnable  on  or  before  the  first  day  of 
the  next  term  of  the  court, "  etc.  Laws  1873, 
p.  209;  Fasch.  Big.  art.  3775.  True,  the  pro- 
viso in  this  section  authorized  the  writ  to  be 
made  returnable  by  the  plaintiff's  attorney 
within  60  or  90  days;  but  this  applied  only 
to  first  executions  under  that  class  of  judg- 
ments mentioned  in  section  1  of  the  act  of 
1873.  (Pascb.  Dig.  art.  3772;)  that  is.  final 
judgments  rendered  in  the  district  court  in 
counties  where  the  term  continued  until  the 
business  was  disposed  of,  or  three  weeks  aft- 
er overruling  a  motion  for  new  trial.  It  is 
not  pretended,  however,  that  the  writ  under 
oonsideration  comes  within  this  class.  It  was 
issued  on  March  28,  1877;  received  by  the 
oflicer  April  3,  1877 ;  levied  on  the  land  in- 
volved  in  this  suit  on  the  4th  day  of  April, 
1877,  and  the  Side  occurred  on  the  first  Tues- 
day in  May,  1877.  The  next  term  of  the  dis- 
trict court  of  Galveston  county,  to  which  the 
writ  was  returnable,  began  on  the  first  Mon- 
day in  April,  lUll.  Section  26,  ordinance 
Const.  1876,  fixing  terms  of  district  courts. 
It  is  obvious  from  this  that  the  sale  took 


place  about  one  month  after  the  return-day 
of  the  writ,  unless  the  indorsement, "  Betam- 
able  in  sixty  days,"  which  appears  on  the 
back  of  the  execution,  over  the  clerk's  signa- 
ture, can  be  said  to  have  the  effect  itself  of 
fixing  the  return-day  60  days  from  the  28th 
day  of  March,  1877,  the  date  of  the  issuance 
of  the  writ.     If  such  is  the  effect  of  the  in- 
dorsement, the  writ  would  have  been  return- 
able about  the  28th  May,  1877,  and  in  that 
event  the  sale  would  not  have  occurred  after 
the  return-day.  But  our  executibo  laws  have 
been  repe.ite(liy  construed  by  our  courts  as 
fixing,  by  their  own  phraseology,  the  return- 
day  of  the  writ.    Hester  v.  Duprey,  46  Tex. 
626;  Towns  v.  Harris.  l:iTex.  507;  Bennett 
V.  Gamble,   1  Tex.   134.     "All    executions 
shall  be  made  returnable  on  or  before  the 
first  day  of  the  next  term,"  was  the  language 
of  the  statute.     And  if  ttie  clerk  can.  by  an 
indorsement  on  the  back  of  the  writ,  fix  the 
return-day,  he  can  thus  render  nugatory  the 
language  of  the  statute,  which  fixes  the  re- 
turn-day "on  or  before  the  first  day  of  the 
next  term."     We  are  of  opinion  that  such  is 
the  time  prescribed  by  the  law  itself  for  the 
return-day.  except  in  the  oases  mentioned  in 
article  3772,  Fasch.  Dig.,  and   we  do  not 
think  this  can  be  in  any  manner  affected  or 
defeated  by  the  indorsement  of.  the  clerk,  as 
in  this  case,  under  the  laws  then  in  force.   It 
is  manifest  from  the  record  that  the  sale  of 
the  land  occurred  after  the  return-day,  which 
was  the  first  Monday  in  April,  1877.  and, 
having  so  occurred  on  the  first  Tuesday  in 
May,  1877,  it  was  at  a  time  when  the  execu- 
tion  was  /uncttM  ^ffieio.    Such  being  the 
case,  the  question  recurs. — is  such  a  sale 
void  V  That  a  sale  of  land  under  an  execution 
made  after  the  return-day  thereof  is  a  nul- 
lity, and  the  purchaser  acquires  no  title  there- 
by, is  well  settled  in  Towns  v.  Harris,  13 
Tex.  507;  Young  v.  Smith,  23  Tex.  598.   The 
reasun  upon  which  the  principle  is  founded 
that  a  sale  of  real  property  made  under  an 
execution  after  the  return-day  is  void  is  tliat. 
unlike  the  levy  of  the  writ  upon  personal 
property,  a  levy  upon  land  vests  no  right  of 
possession  or  property  in  the  otflcer.    Under 
it  he  has  no  power  to  turn  the  defendant 
out  and  take  possession ;  but  be  can  only  en- 
ter for  the  purpose  uf  the  sale,  and  there 
must  exist  some  lawful  authority  for  the 
conversion  and   sale  of  the  property.     The 
execution  authorizes  the  officer  to  pass  the 
title,  but  not  to  change  the  posseasion.    No 
such  power  is  conferred  by  tlie  execution  aft- 
er the  return-day.    Hence  there  is  no  power 
in  the  officer,  in  tiie  absence  of  a  venditioni 
exponoi,  to  enter  into  possession  for  the  pur- 
pose of  a  sale,  and  no  power  to  pass  title. 
Young  V.  Smith.  23  Tex.  599.     We  think, 
therefore,  that  the  court  did  not  err  in  hold- 
ing the  sale  after  the  return-day  void,  and 
lliat  it  vested  no  title  in  the  purchaser. 

With  respect  to  the  last  question  raised. — 
that  is,  appellant's  right  of  subrogation. — it 
is  sufficient  to  say  that  no  equities  exist  as 
between  the  piirlies  to  this  suit  upon  which 
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to  bnw  Ibe  claim.  We  think  Ui«>re  is  no  er- 
ror in  the  judgment,  and  that  it  should  be 
affirmed. 

Statton,  0.  J.  Beport  of  tlie  commissioD 
ofappeiJs  examined,  tlieir  opinion  adopted, 
and  tbe  Jodgment  afiSrmed. 


INTERNATIONAI  &  6.  N.  B.  CO.  et  Ol.  9. 

Bell. 
(Supr«iM  Court  of  Texas.    Nov.  6, 1880.) 

ILUTBB  AJTD  SaBVAXT— APFUAKOSa. 

Ill  an  action  against  a  railroad  oompany  for 
injnrlea  received  bv  an  employe  the  court  charged 
as  follows:  "  (3)  RailTraTs  are  not  bound  to  their 
employes  to  provide  the  best  possible-  a^pllanoes, 
but  they  are  oound  only  to  supply  anob  appUanoee 
as  are  in  common  use  oy  well-managed  railways, 
and  which  they  have  BElUfuUy  constructed  and 
carefully  maintained  in  repair.  They  are  bound 
to  famiah  such  appliances  aa  are  reasonably  safe 
and  suitable,  suofa  as  a  prudent  man  would  furnish 
if  Ms  own  life  were  exposed  to  the  danger  that 
vould  result  from  unsuitable  or  unsafe  appli- 
ances;" and  "  (la)  If  tlM  track,  awltoh,  and  guard 
St  the  plaoe  of  the  inlory  were  In  ordinarilv  good 
condition  aa  to  safety  and  fitaess,  as  defined  in  sec- 
tion No.  S  of  this  charge,  then  the  plaintiff  cannot 
neover.  *  EeM,  that  such  instraetions  were  er- 
Kiaeooa,  as  leading  the  jury  to  believe  that  more 
than  ordinary  care  was  required  of  a  railroad  eom- 
panr  in  regard  to  appliances  for  the  use  of  its 
emjdoyes. 

Commissioners' decision.  Appeal  from  dl» 
trict  court,  Travis  countj^  A.  S.  Walkso, 
Jiidfre. 

Maxey  &  FUher,  tat  appellant.  John 
Duwell,  for  appellee. 

AcKBB,  J.  Appellee  was  employed  by  ap- 
pellant aa  a  switchman  in  its  yard  at  Austin, 
and  bad  been  so  employed  for  about  nine 
months  on  tlie  Sd  day  of  June,  1886.  when, 
on  that  day,  while  engaged  in  uncoupling 
care,  bis  foot  became  fastsened  between  the 
Ruard-mil  and  track-rail,  and  he  wan  run 
over  by  a  car,  and  reoeived  injuries  that  ne- 
oessitated  the  amputation  of  his  leg.  This 
suit  was  brouitht  to  recover  damages  for  the 
injury.  Appellee  alleged  in  his  petition  that, 
"owing  to  the  insufficient  manner  in  which 
the  guard-rail  was  constructed,  it  prevented 
>)u  lout  frmn  being  withdrawn  when  accident- 
allT  inserted;  that,  bad' said  switch  on  place 
where  the  rails  come  together  been  properly 
supplied  with  a  proper  and  sufikient  guard 
in  it,  then  his  foot  would  not  have  been 
caught  in  it. "  The  defendant  answered  by 
gpneral  denial  and  special  answer,  setting  up 
that  its  railroad  was  properly  construct^i  of 
good  material,  after  the  usual  manner  of  con- 
structing first-class  railroads;  that  plaintiff 
was  familiar  and  well  acquainted  with  said 
lailroad.  guard-rails,  and  switches  at  the 
place  of  the  accident;  and  if  there  was  any 
defect  in  the  respect  mentioned  by  plaintiif , 
or  otherwise^  be  bad  full  knowledge  of  such 
defects,  or  had  equal  means  with  defendant 
of  discovering  them,  and  continued  in  the 
performance  of  his  duties  without  objection; 
and  pleaded  contributory  negiigeuce.  There 
v.l2s.w.no.l6— 21 


was  verdict  and  Judgment  for  appeUee  for 

*7,240. 

Paragraphs  2  and  12  of  the  charge  given 
by  tlte  court  are  as  follows:  "(2)  Railways 
are  not  bound  to  their  employes  to  provide 
the  best  possible  appliances,  but  they  are 
bound  only  to  supply  such  appliances  as  are 
in  common  use  by  well-managed  railways, 
and  which  they  have  skillfully  constructed 
and  carefnlly  maintained  in  repair.  They 
are  bound  to  furnish  such  appliances  as  are 
reasonably  safe  and  suitable,  such  as  a  pru- 
dent man  would  furnish  if  bis  own  life  were 
exposed  to  the  danger  that  would  result  from 
unsuitable  or  unsafe  appliances."  "(12)  If 
the  track,  switch,  and  guard,  at  the  place  of 
the  injury,  were  in  ordinarily  good  condition 
as  to  safety  and  fitness,  as  defined  in  section 
No.  2  of  this  charge,  then  the  plaintiff  can- 
not recover."  It  Is  urged  that  the  court 
erred  in  giving  these  charges,  because,  while 
defendant  was  under  obli^iaiions  to  use  rea- 
sonable and  ordinary  care  tu  furnish  plaintiff 
with  reasonably  safe  appliances  for  tbe  per- 
formance of  the  duties  of  his  employment, 
tbe  duty  extended  no  further,  and  the  charge 
imposed  a  greater  degree  of  care  upon  de- 
fendant than  the  law  requires.  The  lan- 
guage of  tlie  charge  is  peculiar,  and,  while  the 
learned  Judge  who  gave  it  may  not  have  in- 
tended that  it  should  be  construed  as  requir- 
ing more  than  ordinary  care  on  the  part  of 
d^endant  in  furnishing  appliances  to  plain- 
tiff, it  prescribes,  a  novel  test  of  diligence, 
which  we  think  well  calculated  to  mislead 
the  jury.  It  is  believed  to  be  settled,  bevond 
controversy  that  the  test  of  diligence  required 
of  a  railroad  compauy  in  furnishing  and 
maintaining  proper  appliances  for  the  use  of 
its  employes  is  that  of  ordinary  care.  Kail- 
way  Co.  v.  Oram,  i9  Tex.  841;  Railroad  Co. 
V.  Lyde,  57  Tex.  509;  Railroad  Co.  v.  Mo. 
Carthy,  64  Tex.  635;  Pierce,  B.  B.  370; 
Wood.  Mast.  &  Serv.  §§  844, 345.  Ordinary 
care  is  such  care  as  an  oi-dinarily  prudent 
man  would  exercise  under  the  circumstances. 
Railway  Co.  v.  Oram,  49  Tex.  341;  Railroad 
Co.  V.  Befttty,  11 S.  W.  Rep.  858.  Looking  to 
the  evidence  as  presented  in  the  record  b&> 
fore  us,  it  seems  probable  that  the  Jury  may 
have  been  misled  by  the  charge  complained 
of,  and  we  think  tbe  court  erred  in  giving 
it.  We  are  therefore  of  opinion  that  the 
Judgment  should  be  reversed  and  tbe  causo 
remanded. 

Statton,  C.  J.  Report  of  the  commission 
of  appeals  examined,  their  opinion  adopted, 
and  the  judgment  reversed  and  cause  !•• 
manded. 


JoBMsON  «.  Mastq)  et  al. 
(Supreme  Court  of  Texas.    Nov.  6, 1889.) 
POBLio  WaiGHaR— Cossn-nmoNAi.  Lxw. 
1.  Act  Tex.  April  12, 1888,  {  1,  which  leaves  It 
discretiooary  with  the  oommlsBiuners'  court  to  or- 
der the  eleutloQ  of  public  weighers,  is  not  uncon- 
stitutional as  a  delegation  of  legislative  power,  at 
the  commissioners'  court  has  no  power  to  revise  oi 
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amend  the  act  In  any  way,  it  being  complete  as  a 
law  by  legislative  enactment,  in  accordanoe  with 
constitutional  forms,  and  the  subject  a  matter  of 
local  regulation. 

2.  Act  April  19, 1879,  which  creates  the  olBoe 
of  public  weigher,  and  is  entire,  and  a  substitute 
for  the  act  of  1875,  and  contains  10  sections,  each 
section  complete  in  itself,  is  not  in  contravention 
of  Const.  Tex.  art.  3,  g  36,  providing  that  "no  law 
shall  be  revived  or  amended  by  reference  to  its 
title ;  but  in  such  case  the  act  revived,  or  the  sec- 
tion or  sections  amended,  shall  be  re-enacted  and 
published  at  length. " 

8.  The  act  is  entitled  "An  act  to  amend  an  act 
creating  the  office  of  public  weigher,  and  regulat- 
ing the  appointment,  and  defining  the  duties  and 
liabilities,  thereof. "  Held,  that  section  8,  which 
declares  it  to  be  unlawful  to  employ  any  one  ex- 
cept the  public  weigher  to  perform  his  duties,  and 
provides  that  any  person  violating  such  provision 
shall  l>e  liable  to  damages  at  the  suit  of  the  public 
weigher,  is  not  in  violation  of  Const,  art.  8,  §  35, 
which  provides  that  a  bill  shall  not  contain  more 
than  one  subject,  which  shall  be  expressed  in  its 
title. 

4.  The  act  of  1879  authorized  the  governor  to 
appoint  public  weighers  for  specified  cities  and 
other  incorporated  towns  as  in  his  judgment  might 
be  deemed  expedient.  The  act  of  1883,  which  is 
amendatory  thereof,  provides  that  the  governor 
shall  m^e  such  appointment  in  every  city  which 
annually  receives  over  100,000  bales  of  cotton  for 
sale  or  shipment,  and  vests  a  discretion  in  the 
commissioners'  court  to  order  an  election  In  cities, 

.  towns,  or  railroad  stations  which  receive  less  than 
that  amount.  Held,  that  the  acts  are  not  in  con- 
flict with  Const,  art  8,  $  50,  which  declares  that 
the  legislature  shall  not,  except  as  otherwise  pro- 
vided, pass  any  local  or  special  law  "regulating 
the  affairs  of  counties,  cities,  towns,  wards,  or 
achool-districta. " 

5.  Under  Rev.  St.  Tex.  final  tit,  t  30,  which 

{>rovide8  that  "any  law  pass^  by  the  sixteenth 
egislature  in  conflict  with  any  provision  of  this 
act  shall  be  the  law  of  the  state,  this  act  to  the 
contrary-  notwithstanding, "  the  act  of  1879,  passed 
by  the  sixteenth  legislature,  and  amended  by  the 
act  of  1883,  is  not  Invalidated  by  Rev.  Bt  Tex.  p. 
687,  art.  4081,  etc.,  which  was  passed  with  the  Re- 
vised Statutes,  and  requires  the  governor  to  ap- 
point the  officer. 

Commisaioners'  decision.  Appeal  from  dis- 
trict court,  Lamar  county;  D.  H.  Scott, 
Judge. 

Hale  <&  Hale  and  R.  Wooldrtdge,  for  appel- 
lant. Burdett  &  Connor  and  J.  M.  Long, 
for  appellees. 

GoLLABO,  J.  On  the  6th  day  of  Novem- 
ber, 1886,  iippellant  brought  suit  against  ap- 
pellees for  8130,000 damages.  Plaintiff's  pe- 
tition alleges  that  on  the  4th'  day  of  Novem- 
ber, 1884,  he  was  duly  elected  public  weigher 
for  Lamar  county,  and  that  he  qualified  as 
such,  and  entered  upon  the  duties  of  the  of- 
fice in  the  city  of  Paris;  that  defendants  were 
then,  and  now  are,  partners  engaged  In  buy- 
ing cotton ;  that  during  tlie  latter  part  of  the 
year  1885.  and  the  first  part  of  the  year  188G, 
the  defendants  unlawfully,  and  without  in- 
structions or  consent  from  the  owners  there- 
of, employed  one  P.  M.  Speairs  and  one  A.  B. 
Long  to  weigh  bales  of  cotton  in  the  city  of 
Paris,  and  that  said  employes,  under  such 
employment,  did  weigh  18,000  bales  of  cot- 
ton in  SHid  city,  brought  to  said  city  by  the 
owners  tliereof  for  sale,  and  by  them  offered 
lor  sale;  and  that  said  cotton  was  nut  the 
property  uf  said  Martin,  Wise  &  Fitzhugh, 
or  either  of  them,  or  uf  the  said  Speairs,  or 


the  said  Long, — to  plaintiff's  damage  C90,- 
,000.  Plaintiff  also  alleged  that  during  the 
latter  part  of  the  year  1^6  the  defendants  so 
unlawfully  employed  the  said  P.  M.  Speairs 
to  weigh  cotton  In  said  city  of  Paris,  and 
that  he  did  weigh  8,000  bales,  which  were 
brought  by  the  owners  to  said  city,  and  of- 
fered for  sale;  that  neither  of  the  defendants 
nor  the  said  P.  M.  Speairs  was  a  public 
weigher,  or  the  deputy  of  a  public  weigher, 
— to  plaintiff's  damage  $40,000;  making  a 
total  damage  to  plaintiff  of  $130,000.  On 
the  8th  day  of  April,  1887,  defendants  an- 
swered First,  general  demurrer;  second,  two 
special  exceptions, — the  first  of  which  is  be- 
cause there  is  no  such  oiSce  as  a  public  (cot- 
ton) weigher  in  Lamar  county,  Tex.,  created 
by  law,  under  the  constitution  and  laws  uf 
Texas,  and  because  the  legislature  could  not 
delegate  the  power  of  creating  said  office  to 
the  commissioners'  court  of  l.Araar  county; 
(2)  because  the  statutes  of  1879,  approved 
April  19,  1879,  and  of  1883,  approved  April 
12,  1883,  are  unconstitutional,  and  in  cootlict 
with  sections  35,  36,  and  56  of  article  3  of 
the  constitution.  Upon  hearing  the  demur- 
rer and  special  exceptions,  the  court  sus- 
tained them  upon  the  ground  that  section  1 
of  the  act  of  1883  was  unconstitutional  and 
void,  "in  so  far  as  it  attempts  to  confer  upon 
the  commissioners'  court  the  authority  to 
create  the  otflce  of  public  weigher,  either  by 
appointment,  or  ordering  an  election  there- 
for;" so  the  court  gave  final  judgment  for 
the  defendants  upon  the  demurrer  and  ex- 
ceptions. Upon  this  ruling  of  the  court,  the 
plaintiff  appealed,  and  assigned  errors. 

Section  1  of  the  act  of  1883,  amendatory  of 
the  act  of  1879,  reads  as  follows:  "Tlie  gov- 
ernor is  hereby  authorized  and  required  to 
appoint  five  competent  persons  as  public 
weighers  in  every  city  which  receives  annu- 
ally over  one  hundred  thousand  bales  of  cot- 
ton on  sale,  or  for  shipment.  In  all  cities  or 
towns  or  railroad  stations  which  receive  an- 
nually less  than  one  hundred  thousand  bales 
of  cotton,  the  county  commissioners'  courts 
of  the  counties  in  which  said  cities  or  towns 
or  railroad  stations  are  situated,  should  tlie 
commissioners'  court  deem  the  same  neces- 
sary to  protect  the  sellers,  may  order  an  elec- 
tion at  which  all  the  qualified  voters  of  the 
county  may  vote  for  one  or  more  public 
weighers:  provided,  that  the  county  com- 
missioners' court  may  provide  by  appoint- 
ment for  cotton  weighers  to  hold  office  until 
the  next  general  election,  and  until  their  suo- 
cessors  are  qualified:  provided  that,  if  any 
election  is  held  under  the  provisions  of  this 
act  before  the  next  general  election,  the 
terms  of  office  of  those  elected  shall  expire  at 
the  next  general  election,  or  so  soon  there- 
after as  their  succestors  are  elected  and  quali- 
fied: provided,  that  in  towns  and  railroad 
stations  outside  of  county-seats  the  county 
commissioners'  court  may  appoint  one  or 
more  public  weighers:  provided,  nothing 
herein  contained  shall  be  construed  So  as  to 
prevent  any  other  person  fram  weighing  cot- 
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ton,  wool,  or  hides  when  requested  to  do  so 
by  the  owner  or  owners  thereof.  All  public 
weighers  shall  hold  their  offices  for  two 
years,  and  until  their  successors  are  ap- 
pointed or  elected,  as  the  case  may  be,  and 
quallfled,  subject  to  removal,"  etc.  Section 
2  of  the  act  requires  weighers  so  appointed  to 
qualify  and  give  bond.  Gen.  Laws  188S,  pp. 
88, 84.  Section  1  of  the  act  Of  1879  required 
the  governor  to  appoint  public  weighers  in 
certain  cities  named,  "and  at  such  other  in- 
coiporated  cities  or  towns  as  in  the  judgment 
of  the  governor  may  be  expedient,  who  shall 
hold  his  office  two  years,  and  until  his  suo- 
ct^or  ia  appointed  and  qualiRed,"  etc. 

It  is  nut  unusual  to  provide  for  an  oince  by 
H  reijuirenient  that  there  shall  be  an  election 
br  the  qniilifled  voters  for  the  officer.  The 
uQic-es  of  county  attorney  and  sheriff  are  so 
rreiitt^  by  our  constitution.  Const,  art.  5, 
§§  21, 2S.  This,  however,  is  not  the  question 
bvfore  us.  It  is  not  contended  by  the  appel- 
lee, in  support  of  the  judgment  below,  that 
the  Iriw  would  have  been  unconstitutional  if 
it  had  been  mandatory,  that  is,  if  it  had  com- 
m»nded  the  commissioners'  court  to  order  the 
election;  but  that  the  law  is  unconstitutional 
because  it  left  the  expediency  of  ordering  the 
election  to  the  discretion  of  the  commission- 
ers' court,  thereby  delegating  to  them  the  leg- 
islative power.  The  position  of  the  appellees 
is  untenable.  The  law  as  it  stands  was  en- 
acted by  tbe  legislature  in  accordance  with 
Cunstitutional  forms,  and.  as  a  law,  was  com- 
plete by  the  legislative  euactment.  The  com- 
missioners' court  have  no  power  to  revise  or 
iDO>lify  the  act  in  any  respect.  They  merely 
have  the  right  to  put  the  law  in  force  by  hav- 
iug  an  election;  to  organize,  by  calling  an 
election  for  the  officer,  who  is  to  execute  the 
law  as  it  came  from  the  bauds  of  the  legisla- 
ture. It  might  be  said  that  the  law  is  to  take 
effect  upon  the  happening  of  a  subsequent 
event;  that  is,  the  decision  of  the  coramis- 
siuuers'  courts  that  it  is  necessary  in  their  re- 
spertive  counties.  Such  discretion  to  the 
counsel  boards  of  subordinate  branches  or  di- 
visions of  the  government  is  not  unusual, 
and  is  not  nnoonstitutional.  It  is  allowed  to 
them  because,  in  matters  of  local  regulation, 
it  maybe  fairly  supposed  "they  are  more  com- 
petent to  judge  or  their  needs  than  a  central 
authority."  The  iegislatore  cannot  merely 
propose  a  law  to  be  adopted  by  the  people; 
but.  where  there  is  affirmative  legislation, 
its  enforcement  in  counties,  districts.or  towns, 
when  the  law  so  provides,  may  be  left  to  the 
option  of  such  lootlities.  It  might  not  tie  al- 
lowed to  sniimit  a  general  law  to  the  people 
of  tlie  state  at  large  to  all  the  electors.  This 
has  been  held  to-  be  in  violation  of  the  consti- 
tution, which  gives  to  the  legislature  the  ex'- 
clusive  right  to  make  such  laws.  See  Cooley, 
Const.  Lim.  145-147.  But  even  this  was 
held  to  be  legitimate  in  some  cases.  Smith 
V.  City,  26  Wis.  291,  and  cases  there  cited. 
The  privilege  of  the  electors  of  a  district  to 
be  affected  by  a  law  to  say  whether  they  will 
accept  its  provisions,  the  law  giving  them  the 


right  to  accept  or  reject,  is  now  generally  per- 
mitted, and  regarded  as  constitutional.  Peo- 
ple V.  Stout,  28  Barb.  349 :  Dome  v.  Wilcox, 
45  Mo.  458;  Bank  v.  Brown,  26  N.  Y.  470; 
£x  parte  Wall,  48  Gal.  279;  San  Antonio  v. 
Jones,  28  Tex.  82.  In  the  last-al)ove  case 
cited,  Chief  Justice  Moore  said:  "The  leg- 
islature may  grant  authority  as  well  as  give 
commands,  and  acts  done  under  its  authority 
are  as  valid  as  if  done  in  obedience  to  its  com- 
mands. Nor  is  a  statute  whose  complete  ex- 
ecution and  application  to  the  subject-matter 
is,  by  its  provisions,  made  to  depend  on  the 
assent  of  some  other  body  a  delegation  of  leg- 
islative power.  The  discretion  goes  to  the 
exercise  of  the  power  conferred  by  the  law, 
but  not  to  make  tiie  law  itself. "  Id.  See  au- 
thorities cited;  and, contra.  State  v. Swisher, 
17  Tex.  441.  In  Werner  v.  City  of  Galves- 
ton, Justice  Gaines  announces  the  correct 
doctrine,  aud  it  may  be  regarded  as  settled  in 
this  state  by  that  case.  He  says:  "It  is  a 
well-settled  principle  that  the  legislature  can- 
not delegate  its  authority  to  make  laws,  by 
submitting  the  question  of  their  enactment 
to  a  popular  vote;  •  •  *  but  it  does  not 
follow  from  this  that  the  legislature  has  no 
authority  to  confer  a  power  upon  a  munici- 
pal corporation,  and  to  authorize  its  accept- 
ance or  rejection  hy  the  municipality  accord- 
ing to  the  will  of  its  voters,"  See  7  8.  W. 
Kep.  726,  where  the  case  is  reported;  also 
Graham  v.  City  of  Greenville,  67  Tex.  62,  2 
S.  W.  Rep.  742. 

It  is  also  contended  by  the  appellees  in  eross- 
assignment  of  eiTor  that  the  act  of  1879  cre- 
ating the  office  of  public  weigher  is  unconsti- 
tutional because  it  seeks  to  amend  a  law  (Act 
1875)  merely  by  reference  to  its  title.  Const, 
art.  3,  §  36,  provides  that  "  no  law  shall  be  re* 
vived  or  amended  hy  reference  to  its  title; 
but  in  such  case  the  act  revived,  or  the  sec- 
tion or  sections  amended,  shall  be  re-enacted 
and  published  at  length."  The  act  of  1879 
contains  10  sections,  each  of  which  is  com- 
plete in  Itself.  There  is  no  attempt  to  amend 
the  law  of  1875  by  reference  to  its  title.  The 
act  of  1879  is  entire,  and  is  a  substitute  for 
the  act  of  1875. 

Section  8  of  the  act  of  1879  declares  it  un- 
lawful for  any  factor,  commission  men'hant, 
or  other  person  to  employ  any  one  other  than 
the  public  weigher  to  perform  his  duties;  and 
provides  thnt  any  person  violating  the  pro- 
vision "shall  be  liable,  at  the  suit  of  the  pub- 
lic weigher,  to  damages  In  any  sum  not  less 
than  five  dollars  for  each  bale  of  cotton,"  etc. 
Appellee,  by  cross-assignment  insists  that 
this  section  of  the  act  is  in  violation  of  article 
8,  §  35  of  the  constitution,  which  provides 
that  a  bill  shall  not  contain  more  than  one 
subject,  which  shall  be  expressed  in  its  title. 
The  act  of  1875  is  entitled  "An  act  creating 
the  office  of  public  weigher,  and  regulating 
the  appointment,  and  defining  the  duties  and 
liabilities,  thereof."  The  act  of  1879  is  "an 
act  to  amend  an  act  entitled  'An  act,'"  etc., 
giving  the  title  of  the  act  of  1875.  Section  8 
of  tlie  act  of  m75  made  it  unlawful  for  any 
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person  other  than  the  public  weigher,  or  his 
deputies,  to  weigh  cotton,  etc.,  and  provided 
that  any  person  offending  against  the  law 
should  be  "fined  five  dollars  for  each  and 
every  bale  of  cotton,"  etc.  The  act  of  1879 
changed  the  above  |irovision  so  as  to  give  the 
public  weifi^her  a  right  of  action  for  damages 
against  persons  violating  the  law,  instead  of 
punishing  by  fine.  Mr.  Dillon,  in  discussing 
this  provision  of  the  constitution,  says:  "This 
provision  has  been  frequently  construed  to  re- 
quire only  tlie  general  or  ultimate  object  to 
be  stated  in  the  title,  and  not  the  details  by 
which  the  object  is  to  be  attained.  Any  pro- 
vision calculated  to  carry  the  declared  object 
into  effect  is  unobjectionable,  although  not 
specially  indicated  in  the  title."  1  Dill.  Mun. 
Corp.  g  28.  The  foregoing  has  been  practically 
adopted  in  this  state.  Ex  parte  Mabry,  5  Tex, 
App.  93;  Cox  v.  State.  8  Tex.  App.  254.  The 
provisions  of  the  act  said  not  to  be  embraced 
in  its  title  are  necessary  to  the  enforcement 
of  the  muin  object  of  the  law.  Without  some 
mode  of  redress  to  the  public  weigher,  or  some 
mode  of  punishment  of  persons  violating  the 
law  and  the  rights  of  the  olflcer,  Uie  law 
would  be  a  dead  letter.  See  Austin  v.  Bail- 
way  Co.,  45  Tex.  266.  267. 

The  appellees  also  contend  that  the  acts  of 
1883  and  1879  are  in  conflict  with  section  56, 
art  3,  of  the  constitution.  The  section  de- 
clares that  the  legislature  shall  not,  except  as 
otherwise  provided,  pass  any  local  or  special 
law  "regulating  the  affairs  of  counties,  cities, 
towns,  wards,  or  school-districts,"  etc.  Sec- 
tion 1  of  the  act  of  1879  authorized  the  gov- 
ernor to  appoint  public  weighers  for  Galves- 
ton. Hoiuton,  Sherman.  DiUlas,  Austin,  and 
Waco,  and  at  other  incorporated  cities  or 
towns  as  in  the  judgment  of  the  governor 
might  be  deemed  expedient.  Section  1  of  the 
amended  act  of  1883,  as  has  been  seen,  re- 
quired the  governor  to  appoint  in  every  city 
which  receives  annually  over  100,000  bales  of 
cotton  on  sale  or  for  shipment;  and  in  cities, 
towns,  or  railroad  stations  which  receive  less 
than  100,000  bales  of  cotton  annually  a  dis- 
cretion is  given  to  the  commissioners'  court 
to  order  an  election  by  the  qualified  voters  of 
each  county  for  the  election  of  a  public 
weigher.  Plaintiff  instituted  his  suit  as  an 
elected  public  weigher.  Tliere  can  be  no 
question  that  the  portion  of  the  act  of  1883 
under  which  plaintiff  was  elected  is  not  in 
violation  of  the  section  of  the  constitution 
quoted  above.  It  is  a  general  law,  as.  we 
thiiili  is  the  entire  section ;  and  it  does  not  at- 
tempt to  regulate  any  of  the  affairs  of  any 
particular  county,  town,  or  city. 

Appellees  contend,  also,  that  the  only  valid 
law  creating  the  office  of  public  weigher  is 
the  act  in  liev.  St.  p.  587,  art.  4081,  etc., 
which  requires  the  governor  to  appoint  the 
oflBcer.  passed  with  the  Be  vised  Statutes,  Feb- 
ruary 21,  1879,  and  took  ellect  September  1, 
1879;  that  the  act  of  April  19,  1879,  which 
took  effect  July  24,  1879.  never  became  the 
law.  and  hence  the  actof  1883,  which  amends 
sections  1,  2,  and  9  of  the  act  of  April  19, 


1879,  cannot  have  effect,  because  it  did  n<it 
refer  to  the  statute  in  force;  that  plaintiff 
was  elected  under  the  act  of  1883,  and  so  al- 
leges; that  be  is  not,  thertfore,  a  public 
weigher,  appointed  as  the  law  requires,  and 
cannot  uiaintain  the  suit.  The  Bevised  Stat- 
utes and  the  act  of  April  19, 1879.  were  passed 
by  the  same  Iegislature,.--the  sixteenth,— 
and  at  the  same  session.  Section  20  of  the 
final  title  of  the  Bevised  Statutes  provides 
that  "any  hiw  passed  by  the  sixteentli  legis- 
lature  in  confiict  with  any  provision  of  this 
act  shall  be  the  law  of  the  state,  this  act  to 
the  contrary  notwithstanding."  It  must  be 
held  that  the  act  of  1879,  as  amended  by  the 
act  of  1883,  under  which  plaintiff  was  elected 
and  sues,  is  the  act  in  foroe.  Because  of  the 
error  heretofore  pointed  out  in  the  judgment 
of  the  court  sustaini  ng  defendants'  special  ex- 
ceptions to  plaintiff's  petition,  we  conclude 
the  same  should  be  reversed,  and  the  cause 
remanded. 

Statton,  C.  J.  Report  of  the  commission 
of  appeals  examined,  their  opinion  adopted, 
and  the  judgment  is  reversed,  and  the  cause 
remanded. 


FossETT  V.  McMahan. 
(Supreme  Court  of  Texas.    Oct.  22, 1889.) 

HOXBSTBAD — EVTDBKO — AsVXBaB  FOSSBSSIOH. 

1.  An  order  of  the  probate  court  setting  apart 
a  homestead  to  the  widow  and  chUdren  of  a  dece- 
dent la  not  a  judgment  or  decree  whereby  the  title 
to  land  is  veoovered,  nor  a  partition  of  land,  with- 
in the  meaning  of  Biev.  St.  Tex.  arU  iSSV,  requiring 
all  judgments  and  decrees  deciding  questions  of 
tlUe  to  land,  or  directing  partition  thereof,  to  be 
reoorded,  before  they  are  admissible  in  evidenoe; 
and  in  an  action  against  the  widow  and  chlldreD 
for  the  land,  where  defendants  show  a  deed  to 
their  decedent  therefor,  and  that  they  have  been 
in  pobsesslon  thereof  for  more  than  the  period  of 
limitation,  the  order  setting  apart  the  homestead 
Is  admissible,  though  not  reoorded,  to  show  tiia  ex- 
tent of  their  claim. 

2.  Where  the  deed  to  decedent  conveyed  an  un- 
divided interest  in  the  land,  the  widow  and  chil- 
dren can  hold  it  to  that  extent  under  the  home- 
stead designation,  thouEh  they  have  no  title  to  the 
remainder,  and  their  right  is  not  disturbed  by  a 
subsequent  administrator's  sale  of  the  land  under 
order  of  oonrt,  unless  such  order  was  obtained  in 
a  direct  proceeding  to  vacate  the  order  designat- 
ing the  homestead. 

Commissioners'  decision.  Appeal  from  dis- 
trict court.  Ikisqne  county;  J.  M.  Haij., 
Judge. 

Gillette  <t  Murrell,  tot  appellant.  Wm.  M. 
Knight,  Crane  <t  Hanuey,  and  Wett  A  Mo- 
Goton,  for  appellee. 

Acker,  J.  Henry  Fossett  died  in  July, 
1881,  seised  and  possessed  of  196  acres  of  land 
off  of  the  soutli  side  of  the  Moses  King  640- 
aores  survey,  on  which  he  and  his  family, 
consisting  of  his  wife,  the  appellant,  iMul 
their  children,  liad  lived  and  had  their  home- 
stead for  20  years.  T.  H.  McMahan,whodied 
in  1871,  leaving  nine  heirs,  owned  216  acres 
of  the  King  survey  north  of  and  adjacent  to 
the  196  acres  owned  by  Fussett.  In  Decem- 
ber, 1880,  M.  V.  McMahan,  one  of  the  nine 
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beirs  of  T.  H.  McMahan,  acting  tor  himself, 
and  as  attorney  in  fact  for  hia  eiglit  brotliers 
and  sisters,  conveyed  tlie  216  acres  to  Henry 
Fossett.  In  July,  1882,  tiie  county  court  of 
Bosque  county,  in  which  the  administration 
of  the  estate  of  Henry  Fossett  whs  pending, 
made  an  order  designating  and  setting  apart, 
by  metes  and  bounds,  to  appellant  and  her 
children,  their  homestead  of  200  acres,  so  as 
to  lncli;de  a  part  of  the  196  acres  and  a  part 
of  the  216  acres.  In  May,  1883,  in  pursuance 
of  the  order  of  the  probate  court,  the  adminls. 
trator  of  Fos<iett'8  estate  sold  and  conveyed 
to  Rob4'rt  Foss*"!!,  son  of  Henry  and  appel- 
lant,  the  216  acres  of  land  conveyed  by  M.V. 
McM;ihnn  to  Henry  Fossett.  The  onlerof 
Mile  was  entered,  the  sale  made  and  con- 
firmed in  the  manner  prescribed  by  law.  All 
the  other  lieirs  of  McMahan,  except  M.  V. 
McMahiin,  conveyed  their  interests  to  A.  6. 
McMahan,  who  brought  this  suit  for  the  216 
acres  of  land,  in  December,  1887,  against  ap- 
pellant  and  her  minor  children,  Robert  Fo8< 
sett,  and  Whltworth  and  Baker,  who  held  100 
acres  under  Robert  Fossett  through  the  sale 
by  the  administrator.  The  defendants  an- 
swered by  the  plea  of  not  guilty,  and  pleaded 
the  three  and  11  ve  years'  statutes  of  limitation. 
The  trial  was  without  a  jury,  and  resulted  in 
a  judgment  in  favor  of  appellee,  A.  Q.  Mc- 
Mahan, for  the  216  acres  of  land.  Sallie  £. 
Fossett  alone  appealed.  The  court  filed  con- 
elusions.  The  record  also  contains  a  state- 
ment of  facts.  The  deed  from  the  McMahan 
beirs  to  Henry  Fossett  for  the  216  acres  of 
land  was  duly  recorded  on  the  6th  day  of 
April,  1881;  and  Robert  Fossett  testified  that 
appellant,  with  her  children,  "had  resided 
upon,  using  and  enjoying,  the  premises  de- 
scribed and  set  apart  to  her  and  her  oliildren 
as  a  homestead  for  more  than  five  years  next 
before  the  commencement  of  this  suit." 
There  was  no  evidence  tending  to  contradict 
this.  It  seems  to  have  been  conceded  that 
M.  y.  McMahan  bad  no  powt-r  or  authority 
to  act  for  his  brothers  and  sisters  in  making 
tbe  conveyance  to  Henry  Fossett.  On  the 
trial,  appellant  offered  in  evidence  a  oertlUed 
copy  of  the  order  of  the  probate  court  desig- 
nating and  setting  apart  the  homestead  to  her 
and  her  children,  as  a  muniment  of  title,  and 
in  aopiiort  of  her  plea  of  the  flve-years  stat- 
ute of  limitation,  to  which  appellee  objected 
npon  the  grounds  that  it  was  not  snch  deed 
or  muniment  of  title  as  would  support  tUe 
plea  of  limitation,  and  that  It  was  not  duly 
recorded.  The  objection  was  sustained,  and 
the  evidence  excluded,  to  which  appellant 
excepted,  and  here  contends  that  this  ruling 
was  error. 

The  order  of  the  probate  court  designating 
and  setting  apart  the  homestead  was  nut  a 
Judgment  or  decree  by  which  the  title  of  the 
land  was  recovered,  nor  was  it  a  partition  of 
land,  within  the  meaning  of  article  4339  of 
OUT  Revised  Statutes,  which  requires  all  judg- 
ments or  decrees  of  any  court  deciding  ques- 
tion of  title,  or  directing  partitions  of  land, 
to  be  recorded  in  the  county  clerk's  office  of 


the  county  where  the  land,  or  a  part  of  it. 
may  be,  before  such  judgment  will  be  admit- 
ted in  evidence.  It  was  not,  therefore,  nec- 
essary thnt  it  be  so  recorded  before  being  in- 
troduced inevidmoe.  Appellant  Introduced 
In  evidence  the  deed  from  M.  V.  McMnhan 
to  her  husband  for  the  216  acres  of  land, 
which  was  duly  registered  in  April,  1881,  and 
it  was  proven  that  she  took  possession  of  the 
200  acres  described  in  the  order  designating 
and  setting  apart  the  homestead,  and  th:it 
she  had  occupied  and  enjoyed  its  use  for  more 
than  five  years  next  before  this  suit  was 
brought.  If  she  had  further  proved  payment 
of  taxes,  aa  required  by  the  flve-years  statute 
of  limitation,  she  would  have  needed  no  other 
muniment  of  title,  and  would  have  been  en- 
titled to  judgment,  on  her  plea  of  limitation, 
for  so  much  of  the  land  sued  for  as  was  in- 
clnded  within  her  possession.  The  evidence 
was  admissible  to  show  the  extent  of  appel- 
lant's claim,  and  the  court  erred  in  exclud- 
ing it. 

It  is  contended  that  th& court  erred  in  its 
conclusion  that  the  sale  by  the  administrator 
of  Fossett,  in  May,  1883.  conveyed  the  title 
to  the  land  acquired  by  Henry  Fossett  by  the 
conveyance  from  M.  Y.  McMahan.  It  ap- 
pears tliat  prior  to  this  Side  appellant  was  in 
poss'ssion  of  the  laud  designated  and  set 
apart  by  the  probate  court  as  the  homestead 
of  herself  and  her  children,  which  included  a 
part  of  the  land  described  in  the  deed  from 
M.  y.  McMahan  to  Henry  Fossett,  and  in 
controversy  in  this  suit.  'The  fourth  con- 
clusion of  the  court  is:  "M.  Y.  McMahan 
had  no  authority  to  act  for  his  brothers  and 
sisters  and  his  deed  only  conveyed  his  undi- 
vided one-ninth  interest  in  the  land."  There 
can  be  no  question  of  the  correctness  of  the 
conclusion  that  Fossett  acquired  one-ninth 
of  the  land  In  controversy  by  the  conveyance 
from  McMahan;  and  that  his  estate  held  this 
interest  at  the  time  the  court  of  probate  made 
the  order  setting  apart  the*  homestead  is 
equally  clear.  To  the  extent  that  that  inter- 
est was  covered  by  the  designated  homestead, 
appellant  would  be  entitled  to  hold,  and  the 
subsequent  sale  by  the  administrator  could 
not  disturb  her  right.  After  the  probate 
court  has  entered  an  order  designating  and 
setting  apart  to  the  widow  and  children  their 
homestead,  no  subsequent  order  of  that  court 
could  disturb  their  right  to  the  homestead  so 
set  apart,  unless  such  subsequent  order  was 
rendered  in  a  direct  proceeding  brought  for 
the  purpose  of  vacating  the  order  setting 
apart  the  homestead.  We  think  the  court 
erred  in  the  conclusion  here  complained  of. 
Having  found  that  the  deed  from  McMahan 
to  Fossett  conveyed  a  one-ninth  interest  in 
the  land  sued  for, and  having  also  found  that 
"any  title  Henry  Fossett  may  have  acquired, 
before  his  death,  was  conveyed  out  of  his  es- 
tate by  the  deed  from  his  administrator  to 
Robert  Fossett,"  we  are  utterly  unable  to 
discover  the  grounds  upon  which  judgment 
was  rendered  in  favor  of  appellee  for  the  en- 
tire 216  acres  of  land.    For  want  of  proof  of 
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payment  of  taxes  by  appellant,  we  cannot 
render  Judgment  here  In  her  favor  for  so 
much  of  the  216  acres  as  is  included  in  the 
boundaries  of  the  designated  homestead.  For 
the  errors  indicated  we  are  of  opinion  that 
the  judgment  of  the  court  below  should  be 
reversed,  and  the  cause  remanded. 

Statton,  C.  J.  Report  of  the  commission 
of  apppals  examined,  their  opinion  adopted, 
and  the  Judgment  reversed,  and  cause  re- 
manded. 


Stitzlk  0t  ttx.  V.  Evans. 
ISupreme  Cowrt  of  Texas.    Oct.  26, 1889.) 

VCNDOB  AHB  VENDER— RIGHTS    OF  VXNDBS — R» 
80I83IOK  OF  COHTBAOT. 

1.  Where  a  vendor  conveys  Und,  reserving  in 
the  deed  a  lien  for  the  price,  and  retaining  pos- 
session, failure  to  pay  the  debt  at  maturity  does 
not  forfeit  the  grantee's  rights,  and  give  the  vendor 
a  right  to  rescind. 

2.  When  the  vendee,  in  inch  case,  has  tendered 
the  price,  his  title  becomes  perfect,  and  in  an  ac- 
tion against  the  vendor  to  recover  the  land  It  is 

firoper  to  refuse  to'charge  that,  if  the  land  was  de- 
endsnt's  homestead  at  the  time  of  the  conveyance, 
jdaintiff  cannot  recover,  as  the  contract  ia  no  longer 
executory.  , 

Appeal  from  district  court,  Tarrant  conn- 
ty:  R.  £.  Begkbam,  Judge. 

Hyde  Jetmtngs,  for  appellants.  Trbp  Dunk- 
Itn  and  Wallace  HendrUskt,  for  appellee. 

Oaineb,  J.  On  the  17th  day  of  April,  1886, 
appellants  conveyed  to  one  Houghton  the 
tract  of  land  iii  controversy,  for  which  the 
latter  paid  950  in  cash,  and  executed  his 
promissory  note,,  payable  on  the  1st  day  of 
March.  1887,  for  the  sum  of  S350.  The  note 
was  described  in  the  deed,  and  a  lien  was  ex- 
pressly reserved  to  secure  its  payment.  The 
note  was  not  paid  at  maturity.  On  the  27th 
day  of  March,  1887,  Houghton  and  wife  con- 
veyed the  land  to  appellee.  There aCter  ap- 
pellee tendered  to  appellant  Phillip  Stitzle  the 
amount  of  the  principal  and  interest  due  up- 
on the  note.  Under  ihe  agreement  iMtween 
appellants  and  Houghton  at  the  time  of  the 
conveyances  from  the  former  to  the  latter, 
they  were  to  retain  possession  of  the  land 
for  one  year.  Appellee  brought  this  suit  to 
recover  the  land,  and  paid  into  court  for 
benefit  of  appellants  the  amount  of  the  al- 
leged tender,  and  offered  to  pay  any  additional 
sum  the  court  might  decree  to  be  due  upon 
Houghton's  note.  The  first  assignment  of 
error  is  that  the  court  erred  in  overruling  the 
demurrer  to  the  petition.  In  support  of  the 
assignment,  the  proposition  is  submitted  that 
"in  an  executory  contract  for  the  sale  of 
land,  where  the  vendor  is  in  possession,  and 
the  vendee  has  defaulted  in  the  payment  of 
the  purchase  money,  the  vendee,  in  the  ab- 
sence of  equities  in  his  favor,  cannot  main- 
tain an  action  for  specific  performance,  or  of 
trespass  to  try  title. "  In  tlie  case  of  Dunlap 
V.  Wright,  11  Tex.  597,  it  was  held  that  when 
a  vendor  conveyed  land  to  his  vendee,  and  at 
the  same  time  took  a  mortgage  from  the  lat- 
ter upon  the  premises  conveyed,  in  order  to 


secure  the  payment  of  the  purchase  moner, 
the  paramount  right  to  the  land  remained  in 
him  until  the  money  was  paid.  The  prin- 
ciple upon  which  thedecision  is  placed  is  that 
the  deed  and  mortgage,  being  contemporane- 
ous, are  to  be  taken  as  parts  of  the  same 
transaction,  and  as  but  one  contract.  Tlie 
mortgage  reconveylng  to  the  grantor  the  title 
conveyed  by  the  deed,  the  contract  is  con- 
strued as  leaving  the  legal  title  in  the  gran- 
tor until  the  debt  is  discharged.  A  mortgage 
being  deemed  by  this  court  a  mere  security 
for  a  debt,  the  correctness  of  the  doctrine 
has  been  questioned,  (Burgess  ▼.  Millican,  50 
Tex.  897;)  but  it  has  been  long  recognized  as 
settled  law  in  this  state.  As  a  dedaction 
from  this,  it  was  held,  in  both  cases  just 
cited,  that,  although  the  debts  were  barred 
by  limitation,  the  vendee  could  not  recover 
the  land.  With  less  reason  to  support  it,  the 
same  doctrine  has  been  applied  to  the  case  of 
the  conveyance  of  land  in  which  a  lien  is  ex- 
pressly reserved  to  secure  the  payment  of  the 
purchase  money.  The  principle  U|>on  which 
this  ruling  is  based  Is  not  at  all  dear,  bat  the 
doctrine  has  been  settled  by  numerous  decis- 
ions of  this  court.  Such  a  sale  of  land  is 
frequently  said  to  be  executory,  and  we  tbinlc 
the  use  of  this  expression  has  given  rise  to 
some  confusion  of  ideas  upon  the  law  of  tlie 
subject.  If  executory,  we  think  that  such  a 
conveyance  can  only  be  so  considered  in  tlie 
sense  that  the  grantee's  title  does  not  become 
indefensible  until  the  purchase  money  is  paid. 
This  mode  of  conveyance  has  bwa  in  general 
use  in  Texas  since  the  days  of  the  republic: 
and  we  presume  it  has  always  been  consid- 
ered that  upon  the  payment  of  the  purchase 
money  the  grantee  became  invested  witii  a 
perfect  legal  and  equitable  title,  so  tar  as  it 
was  in  the  power  of  the  grantor  to  convey  it. 
Russell  V.  Kirkbride,  62  Tex.  457.  Under  a 
bond  for  title,  or  a  mere  agreement  to  convey 
upon  payment  of  the  purcliase  money,  tlie 
payment  perfects  the  equitable  title,  but  a 
conveyance  from  the  vendor  is  required  to 
pass  the  legal  estate.  It  follows  that  an 
agreement  to  convey  upon  payment  of  the 
price,  and  a  deed  which  expressly  retains  a 
Uen  for  the  purchase  money,  are  two  very 
different  contracts.  In  the  former,  there  re- 
mains something  for  both  parties  to  do,  to 
invest  the  vendee  with  the  legal  title;  in  tlie 
latter,  the  grantee  has  only  to  pay  the  pur^ 
bhase  money.  Russell  v.  Kirkbride,  62  Tex. 
457.  In  an  executory  contract  of  the  former 
class,  time  may  be  of  the  essence  of  the  con- 
tract; and,  upon  the  vendee's  failure  to  pay 
to  the  day,  his  right  may  be  forfeited.  Ed- 
wards V.  Atkinson,  14  Tex.  373;  Bigham 
V.  Carr,  21  Tex.  142.  But  we  do  not  under- 
stand that  when  a  deed  is  made,  and  a  Uen 
for  the  purchase  money  is  expressly  reserved, 
a  mere  failure  to  pay  the  debt  at  maturity 
forfeits  the  rights  of  the  grantee.  There  is 
nothing  in  the  naked  reservation  of  a  lien 
in  the  deed  to  indicate  that  time  is  an  easen- 
tlal  element  of  the  contract.  We  therefore 
conclude  that  the  short  period  which  elapsed 
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between  the  time  when  the  parchase-money 
note  fell  due  and  thuc  when  ajipellee  tendered 
tlie  money  was  not  such  a  del»y  as  authorized 
appellants  to  rescind  the  sale.  The  charges 
of  the  court  complained  of  in  appellants'  sec- 
ond and  fourth  assignments  of  error  are  in 
accordance  with  the  principles  announced, 
and  were  not  erroneous. 

The  appellants  requested  the  court  to 
charge  the  jury  to  the  effect  that,  it  tliey  be- 
lieved that  the  land  in  controversy  was  the 
homestead  of  appellants  at  the  time  of  the 
conveyance  to  Hoiigliton,  they  should  find 
for  defendants.  The  court  refused  to  give 
the  instruction,  and  in  this  there  was  no  er- 
ror. This  is  not  like  the  case  of  Jones  v. 
Goff,  63  Tex.  248,  in  which  it  was  held  that 
an  agreement  by  the  huslaand  and  wife  to 
convey  their  homestead,  though  properly  ac- 
knowledged, could  not  be  enforced  in  a  suit 
for  specilic  performance.  Upon  payment  or 
tender  of  the  purchase  money  in  this  case, 
the  title  of  the  appellee  became  perfect. 
Raasell  v.  Kirkbride,  supra.  Nothing  re- 
mained for  the  grantors  to  do  to  complete  it. 
The  contract  was  not  executory  on  their  part. 
The  tender  of  the  purcliase  money  of  the  land 
was  made  in  current  funds,  but  not  in  guld 
or  legal-tender  notes.  It  was  not  objected  to 
on  that  ground.  It  was  refused  because  ap- 
pellant declined  to  carry  out  the  contract. 
Under  the  circumstances,  the  tender  was 
sufficient.     Haney  t.  Clark,  65  Tex.  93. 

Apiiellant  Phillip  Stitzle  testlBed  that  be- 
fore the  conveyance  of  the  land  by  Huugb- 
toD  to  ap]>ellee,  and  after  the  maturity  of  the 
note,  he  and  Houghton  mutually  agreed  to 
rescind  the  sale;  and  the  court  charged  the 
jniy  that,  if  they  found  such  to  be  tlte  fact, 
they  should  find  for  defendants.  A  motion 
for  a  new  trial  was  made  upon  the  ground 
that  the  verdict  of  the  Jury  was  contrary  to 
tlie  evidence  in  this  particular.  It  is  true 
that  no  witness  directly  contradicted  the  tes- 
timony of  Stitzle  as  to  this  matter;  but  be  was 
a  party  to  tlie  suit,  and  there  were  circum- 
stances testified  to  by  other  witnesses  which, 
if  true,  authorized  the  Jury  to  discredit  him. 
The  jury  were  the  judges  of  the  credibility 
of  the  witnesses,  and  tlie  verdict  is  not  with- 
out evidence  to  support  it.  There  being  no 
error  in  the  judgment,  it  is  affirmed. 


State  ex  rel.  Nevada.  Countt  v.  Stan- 
LST  et  al. 

(Supreme  Cowrt  of  Arkansas.    Kov.  3, 1889.) 

Fnras — Labob  of  CJonyiot — Cohtsaot  of 
Shibiff. 
A  contract  by  which  a  sheriff  hires  out  to 
•DOtber  the  labor  of  a  convict  for  24  months  to  sat- 
isfy a  fine  and  oosta  amounting  to  C!28S.90,  is  con- 
truy  to  public  policy,  and  void. 

Appeal  from  circuit  court,  Nevada  county; 
C.  £.  Mitchell,  Judge. 

This  suit  is  on  a  bond  for  the  hire  of  a  per- 
son convicted  of  a  misdemeanor,  and  hired 
out  to  the  defendant,  Stanley,  for  whom  T. 
L.   Milner,  the   other   defendant,    became 


surety.  Defendants  demurred  to  the  com- 
plaint, and  the  demurrer  was  sustained. 
Plaintiff  appeals. 

W.  B.  Atkinson,  Atty.  Gen.,  for  appel- 
lant.   Smoote,  McRae  dt  Arnold,  for  appellees. 

Peb  ClTBiAH.  There  was  no  theory  upon 
which  the  convict  could  have  been  required 
to  labor  24  months  in  satisfaction  of  a  fine 
and  costs  amounting  to  $283.90,  and  the  con- 
tract of  the  sheriff  with  defendant  is  there- 
fore contrary  to  public  policy,  and  void.  Tlie 
question  of  the  liability  of  Stanley  for  the 
services  of  the  convict  daring  such  time  as 
she  may  have  been  lawfully  detained  is  not 
presentiad  or  decided.    AfiBrm. 


Hathaway  v.  Wernkh. 
(Supreme  Court  of  Arkansas.   Nov.  S,  1889.) 
Appeal    from    circuit    court,    Crittenden 
county;  J.  E.  Riddtck,  Judge. 
O.  P.  LyUs,  for  appellant. 

Per  Cttriah.  The  appellant  has  not  com- 
plied with  the  rules  by  filing  an  abstract  and 
briefs.  The  submission  was  inadvertently 
taken.  It  will  be  set  aside,  and  the  appeal 
dismissed.    It  is  so  ordered. 


EiLLOxroH  et  al.  v.  Patne. 

(Supreme  Court  of  Arkansas,  Kov.  8, 1889.) 

Fbomisb  to  Pat  Dibt  of  Anothkb. 

An  oral  promise  by  defendants  made  to  s^ 

onre  the  payment  of  a  draft  which  represents  an 

undisputed  debt  due  them  from  the  aoceptors,  to 

pay  plaintifl  for  work  done  for  the  drawer,  is 

without  consideration,  and  void  as  a  collateral 

undertaldng,  within  the  statute  of  frauds. 

Appeal  from  circuit  court.  Cross  county; 
J.  £.  BiODiOK,  Judge. 

Action  for  money  had  and  received,  by  0. 
F.  Payne  against  Killough  &  Erwin.  W.  E. 
Beeves,  for  whom  plaintiff  had  performed 
work,  gave  defendants  a  draft  on  Edgar, 
Gage  &  Co.  On  presentation  for  payment, 
Edgar,  Gage  &  Co.  hesitated,  alleging  that 
plaintiff  claimed  that  Beeves  was  owing  him 
for  hauling  the  materials  in  payment  for 
which  tlie  draft  was  drawn.  Thereupon,  ia 
consideration  of  the  payment  of  the  draft, 
defendants  verbally  promised  to  pay  plaintiff 
if  he  would  get  an  order  from  Reeves.  Over 
seven  months  afterwards,  plaintiff  presented 
an  order  from  Beeves,  which  defendants  re- 
fused to  pay,  on  the  ground  that  Beeves  was 
no  longer  dealing  with  them,  and  was  owing 
them  on  account.  Defendants  assigned  de- 
lay and  the  statute  of  frauds  as  a  defense. 
Verdict  and  judgment  for  plaintifl.  and  de- 
fendants appeal. 

N.  W.  Norton,  for  appellants.  Sanders  & 
Wafkint  and  J.  D.  Block,  for  appellee. 

Per  Curiam.  There  is  no  evidence  tend- 
ing to  prove  that  Killough  So  ErwIn  received 
any  money  for  the  use  of  Payne.  There  was 
only  a  promise  by  them  to  accept  the  draft  of 
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Beeves  In  faTor  of  Favne.  The  eonaidera- 
tlon  of  this  promise  was  the  payment  by  Ed- 
gar, Gage  &  Co.  of  an  undisputed  debt  due 
from  them  to  Killongb  &  Erwin,  which  was 
evidenced  by  a  draft  accepted  by  Edgar,  Gage 
&  Co.  in  favor  of  Killough  &  Erwin.  But 
the  payment  of  a  sum  which  one  is  already 
legally  bound  to  pay  is  not  a  valid  considera- 
tion for  a  contract.  There  being  no  new  con- 
sideration for  the  promise  by  Killough  &  Er- 
win to  pay  Payne's  debt,  it  is  a  collateral 
undertaliing,  within  the  stntute  of  frauds, 
and  is  void.  Chapline  v.  Atkinson,  45  Ark. 
67.    Reverse  and  remand. 


Trahhell  v.  Anderson. 
(Swpmite  Court  of  Arhansat.  Nov.  2, 1889.) 
Justice  of  thb  Peace— Exbcution — Scire  Facias. 
As  Mansf.  Dig.  Ark.  S  4108,  expressly  pro- 
klbtts  the  Issue  of  execution  on  tiie  jndgment  of  a 
justice  of  the  peace  after  five  years  from  the  date 
of  its  rendition,  the  power  to  issue  it  cannot  be  re- 
vived by  sctre  fncUit,  or  other  proceeding  pecul- 
iar to  courts  of  superior  jurisdiction. 

Appeal  from  circuit  court,  Stone  county; 
J.  W.  BcTLBB,  Judge. 

Mansf.  Dig.  Ark.  §  4103,  provkles  that 
"executions  for  the  enrorceraent  of  judg- 
ments in  a  justice's  court,  except  when  filed  in 
the  clerk's  otflce  of  the  circuit  court  of  the 
county  in  which  the  judgment  was  rendered, 
msty  be  issued  by  the  justice  before  whom 
judgment  whs  rendered,  on  the  application  of 
the  party  entitled  thereto,  at  any  time  within 
five  years  from  the  entry  of  the  Judgment, 
but  not  afterwards." 

Blackwood  ti  William$,  for  appellant. 
Sobert  Netll,  for  appellee. 

Per  Curiam.  Section  4108  of  MansBeld 'a 
Digest  contains  a  positive  inhibition  against 
the  issuance  of  an  execution  upon  the  judg- 
mf nt  of  a  justice  of  the  peace  after  five  years 
from  the  date  of  its  rendition.  We  must 
construe  the  statute  to  mean  what  it  plainly 
says,  and  hold  that  after  five  years  the  power 
of  the  justice  of  the  peace  to  issue  execution 
expires.  The  power  may  not  be  revived  by 
scire  faeiwi,  or  in  any  other  way  peculiar  to 
courts  of  superior  jurisdiction,  (Hicks  v. 
Brown,  38  Ark.  469,)  and  no  presumption  of 
a  legal  right  to  issue  the  execution  after  the 
hipse  of  five  years  can  t>e  indulged,  (Freem. 
Ex'ns,  §  27.)  The  execution  in  judgment  is 
void.    Affirm. 


BEtt.  9.  Wilson. 

(Supreme  Court  of  Arkanaat.  Nov.  9, 1889.) 
Fbaudclent  Convetasobs— Res  Adjudicata. 
A  plaintift  in  ejectment,  who  claims  under 
an  execution  sale  on  a  judgment  against  the  com- 
mon sonroe  of  title,  cannot  avail  himself  of  a  de- 
cree, in  a  suit  to  which  he  was  not  a  party,  adjudg- 
ing that  the  deed  from  which  defendant  derives 
bis  title  was  a  fraud  upon  the  rights  of  creditors. 

Appeal    from    circuit   court,  St.  Francis 
county;  M.  T.  Sandeks,  Judge. 


W,Q.Weatherford,toTKp\ftSiBxA.  Qeorge 
8ibly,  for  appellee. 

CiocKRiLi.,  C.  J.  The  plaintiff  in  an  ac- 
tion of  ejectment  against  Bell  relied  upon  a 
sheriff's  deed  executed  in  1881,  in  pursuance 
of  a  judgment  rendered  in  1879  againat  a 
Mrs.  Moore,  who  was  the  common  owner  of 
title  of  both  parties.  Eleven  years  prior  to 
the  rendition  of  the  judgment,  the  judgment 
defendant  had  conveyed  the  lands  described 
in  the  sheriff's  deed  to  her  grandson,  J.  W. 
Moore.  In  a  suit  brought  by  one  Allen,  a 
creditor  of  Mrs.  Moore,  the  St.  Francis  chan- 
cery court  declared  the  conveyance  by  Mrs. 
Moore  to  her  grandson  a  fraud  upon  Allen's 
riglits  as  a  creditor,  set  the  deed  aside,  and 
ordered  that  the  lands  be  sold  to  pay  bis  debts. 
The  decree  was  introduced  In  evidence  by 
the  plaintiff  in  this  cause  to  show  that  the 
conveyance  to  the  grandson,  tiirough  whom 
the  defendant  claims  title,  had  been  canceled, 
and  that  the  title  was  thereby  divesteii  from 
the  grandson,  and  vested  again  in  Mrs.  Moore; 
and  the  court  tried  the  cause  upon  that  the- 
ory. But  the  decree  established  nothing, 
except  that  the  conveyance  was  .void  as 
against  Alien's  right  to  enforce  the  payment 
of  bis  debt.  The  plaintiff  in  the  case^  lieing 
a  stranger  to  tliat  suit,  took  nothing  by  the 
decree,  and  oould  build  no  estoppel  against 
J.  W.  Moore  or  bis  grantee  upon  it.  Tb» 
conveyance  was  good  between  the  parties, 
and  against  all  the  world  except  creditors  of 
Mrs.  Moore,  who  were  in  position  to  attack 
it  for  fraud.  Millington  v.  Hill.  47  Ark. 
301. 1  S.  W.  Rep.  547:  Bank  v.  Xorwood. 
50  Arl<.  42,  6  S.  W.  Rep.  323.  If  tlie  plain- 
tiff in  this  action  occupied  the  position  of  a 
creditor  entitled  to  attack  the  conveyance,  be 
could  avoid  it  upon  proper  proof.  Hersliey 
V.  Latham.  42  Ark.  305 ;  Wait,  Fmud.  Conv. 
§  51.  But  the  Allen  decree,  showing  tdiatth» 
deed  had  been  adjudged  a  fraud  upon  Uie 
rights  of  another  creditor,  in  a  suit  to  which 
the  plaintiff  in  this  action  was  not  a  party, 
did  not  prove  that  the  conveyance  was  a 
fraud  on  bis  rights.  Reverse  the  judgment, 
and  ranaud  the  cause  for  a  new  triaU 


Fbmncb  tt  ai.  0.  WAraoN  et  at, 
(Supreme  Court  of  Arkansat.    Nov.  3, 1888.) 

IiIMITATIOH  or  AcnOKS— INPAHCT. 

Where  an  action  Is  barred  by  the  statnte  of 
limitations,  unless  plaintUN  became  of  age  within 
8  years  before  thecommenoement  thereof,  pJaintiifs 
most  show  afDrmatively  their  infancy,  to  enUtle 
them  to  the  exception  to  the  statata. 

Appeal  from  circuit  court,  Desha  oounty; 
John  A.  Williams,  J  udge. 

W.  G.  Weather/ord,  for  appellants.  J'. 
J.  Plndall  and  James  Murphy,  for  appel- 
lees. 

Per  Curiam.  This  is  a  suit  by  the  heirs 
of  Watson  to  set  aside  a  deed  made  in  the 
course  of  administration  by  the  executors  of 
his  estate,  upon  the  gruuud  that  one  of  the 
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«x<>ciitors  had  canaed  the  lands  to  be  pui^ 
cli.ised  with  his  meiina  for  the  benefit  of  his 
irife.  The  defense  made  bj  the  wife's  heirs 
was  the  statute  of  limitation.  Tiie  sale  was 
made  In  1869,  and  the  executors  were  dia- 
cliarged  In  1878.  The  plaintifts  sought  to 
evade  the  force  of  the  stntute  of  limitations 
bjthefatt  of  their  minority  until  within  8 
years  of  the  institution  of  the  suit,  whlcli 
was  begun  in  1883. 

The  ancestor,  whose  estate  the  executors  ad- 
ministered, died  in  September,  1861,  more  tlum 
21  yeai-s  before  the  institution  of  the  suit.  The 
cumplaint  alleges  that  the  ancestor  died,  leav- 
ing the  plaintiffs  him  surviving.  The  young- 
est child  was  therefore  past  21  when  the  suit 
VHS  brought;  but  as  this  plaintiff  was  a  fe- 
male, and  came  of  age  at  18,  the  suit  was 
not  brought  within  8  years  after  rexehing 
lier  majority.  Only  one  witness  testified 
to  the  fact  of  the  {rfnintifls'  ages,  and  he  did 
nut  undertake  to  give  more  than  nn  approxi- 
mate estimate  of  the  age  of  each.  Moreover, 
it  is  shown  that  his  estimates  are  of  but  lit- 
tle value.  He  g^  ves  the  date  of  the  marriage 
of  Mrs.  French  in  the  same  general  way  that 
he  testified  to  the  other  dates,  as  being  about 
1860  or  1861,  when  the  will  under  which  the 
plaintiffs  claim  shows  that  slie  was  married 
at  the  time  it  was  executed,  in  1859 ;  and  the 
youngest  child  must  have  been  born  more 
than  9  months  after  the  death  of  her  father, 
to  have  reached  the  witness'  lowest  estimate 
of  her  age.  The  afllrniative  showing  of  non- 
age is  required  of  the  plaintiffs  to  bring  them 
within  the  exception  to  the  statute  of  limita- 
tions. There  is  little  doubt  from  the  affluent 
circumstances  of  the  ancestor,  and  the  intel- 
ligence of  the  members  of  the  family,  that 
the  exact  ages  of  the  plaintiffs  could  have 
been  readily  established.  The  burden  was 
upon  the  plaintiffs  to  do  that.  We  will  not 
disturb  rights  that  have  remained  so  long  un- 
qoestioned  upon  mere  conjectures  as  to  age. 
Every  question  of  law  mooted  by  the  appel- 
lants was  determined  adversely  to  their  con- 
tention in  the  case  of  McGaughey  v.  Brown, 
46  Ark.  25>  and  the  judgment  will  be  af- 
firmed. 


Memphis  A  L.  Rr.  Oo.  «.  Kerr. 

{Supreme  Court  of  Arknnsas.    Nov.  2, 1889.) 

RiLILBOAS  COXPAXIBS— ST0CK-SCILU!<0  CaSKS. 

The  extent  of  the  duty  of  a  railroad  com- 
pany as  to  stock  on  its  track  is  that  the  engineer 
■ban  me  reasoaabla  care,  after  the  stock  u  dia- 
corered  by  him,  to  prevent  injury  to  it,  and  it  is 
error  to  charge  that  It  is  negligence  for  a  rail- 
road company  to  tall  to  keep  a  lookout  for  stock. 

Appeal  from  drouit  oonrt,  Prairie  county; 
If.  F.  Savndebs,  Judge. 

U.  M.  d  e.  B.  Row,  for  appellaak.  /.  B. 
Thomas,  for  af^Uee. 

Huoai-s,  J.  This  is  an  action  to  recover 
damagfs  for  the  killing  of  a  mule  by  the  ap- 
pellant's engine.  The  evidence  for  appellee 
tended  to  show  that  the  mule  was  grazing 
upon  the  railroad  track,  and,  when  the  train 


approached  within  about  150  feet  of  it,  ft  ran 
down  the  track  about  75  yards,  and  was 
struck  by  the  engine  and  killed;  that  before 
it  was  struck  the  whistle  was  sounded  sever- 
al times,  but  that  the  speed  of  the  train  was 
nut  cliecked.  Tlie  evidence  for  the  appellant 
tended  to  show  that  the  engineer  first  saw 
the  mnle  when  it  came  on  the  track,  about 
150  feet  aliead  of  the  engine;  that  the  engi- 
neer, upon  first  seeing  it,  sounded  the  whis- 
tle, and  called  for  brakes,  and  that  he  was 
unable  to  check  the  train  after  he  first  saw 
it,  so  as  to  prevent  the  engine  from  striking 
the  mule;  that  he  was  keeping  a  close  look- 
out at  the  time.  Verdict  was  given  for 
plaintiff.  A  motion  for  new  trial  was  over- 
ruled, and  the  railroad  company  excepted  and 
appealed. 

The  court,  by  modifications  of  the  instruc- 
tions asked  for  by  the  appellant,  charged  the 
jury,  in  effect,  that.  If  the  proof  showtcl  that 
the  servants  ct  the  company  in  charge  of  the 
train  at  the  time  were  negligent  in  keeping  a 
careful  lookout,  the  company  was  liable.  In 
Railway  Co.  v.  Holland,  40  Ark.  SS6,  this 
court,  by  Judge  Smith,  said:  "Ordinary  care 
in  the  management  of  their  trains  is  the 
measure  of  vigilance  which  the  law  exacts 
of  railroad  oompanies  to  avoid  injury  to  do- 
mestic animals,  and  this  means,  practically, 
that  the  company's  servants  are  to  use  all 
reasonable  eflorto  to  avoid  harming  an  ani- 
mal, nfter  it  is  discoverd,  or  might  by  jiroper 
watchfulness  be  discovered,  on  or  near  the 
track. "  if  the  Intimation,  supra,  that  a  rail- 
road company  is  liable  If  the  engineer  in 
charge  of  the  train  when  stock  is  injured 
"might,  by  proper  watchfulness,  discover  the 
animal,  on  or  near  the  railroad  track,  in  time 
to  avoid  injuring  it,"  means  that  a  railroad 
company  owes  to  the  owner  of  stock  that 
stray  upon  its  track  a  duty  to  keep  a  lookout 
to  prevent  injuring  it,  it  states  the  rule  too 
broadly.  In  Railway  Co.  v.  Kirksey,  48  Ark. 
366,  3  S.  W.  Rep.  190,  it  is  held  that  a  railroad 
company  owes  nn  duty  to  the  owner  of  stock 
which  has  strayed  upon  its  track,  except  to  use 
ordi  nary  or  reasonable  care  at  the  time  to  avoid 
injury  to  it,  and  that  the  engineer  is  not  bound 
to  keep  a  lookout  over  the  entire  right  of  way, 
and  to  apprehend  danger  when  an  animal  is 
discovered  upon  it.  The  question  as  to  the 
duty  of  an  engineer  to  ke-p  a  lookout  for 
stock  upon  the  track  did  not  arise  in  the  case. 
Each  case  should  be  determined  upon  its  pe- 
culiar circumstances.  The  extent  of  the 
duty  which  a  railroad  company  owes  to  the 
owner  of  stock  upon  its  track  is  that  the  en- 
gineer in  charge  of  the  train  at  the  time  shall 
Qse  ordinary  or  reasonable  care,  aftor  the 
stock  is  discovered  liy  him,  to  prevent  injury 
to  it,  and  this  negatives  the  idea  that  the  en- 
gineer is  bound  to  keep  a  lookout  for  stock. 
Several  states,  among  them  Tennessee  and 
Alabama,  have  by  acts  of  their  legislatures 
altered  the  rule  by  making  it  the  duty  of  the 
engineer  to  keep  a  lookou  t  for  stock.  There  is 
an  obligation  due  to  others  from  railioad 
companies  to  preserve  a  strict  lookout  while 
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running  tbeir  trains ;  and  as  the  agents  of  the 
Company,  In  the  absence  of  circumstances 
leading  to  a  different  conclusion,  are  pre- 
sumed to  keep  such  lookout,  it  is  a  fair  in- 
ference of  fact  for  the  jury  thHt  a  watchful 
agent  will  see  stock  on  or  near  the  track,  and 
they  will  then  determine  whether  b«  has 
used  ordinary  or  reasonable  care  to  prevent 
Injury  to  it.  It  is  error  for  the  court  to  in- 
struct a  jury  that  it  is  negligence  for  a  rail- 
road company  to  fail  to  keep  a  lookout  for 
stock,    fiieverse  and  remand. 


Dbadhan  9.  Eablb. 

(Supreme  Court  of  Arkansas.    Nov.  9, 1889.) 

Cbattsi.  Hortoaobs— Filing — Sais. 

1.  Mansf.  Dig.  Ark.  %  4750,  provides  that.  In 
order  for  a  mortgage  to  become  a  lien  on  personal 
property  against  strangers,  without  being  filed  for 
record,  the  mortgagee  shall  indorse  upon  it  that 
it  is  to  be  filed,  but  not  recorded,  and  shall  then 
file  it  with  the  recorder,  who  shall  then  mark  it 
"Piled, "  with  the  time  of  filing  on  the  back  of  it, 
and  file  It  In  his  ofilce,  where  It  shall  be  kept  for 
the  inspection  of  all  persons  interested.  In  an  ac- 
tion to  recover  possession  of  a  horse,  claimed  un 
der  a  chattel  mortgage,  it  appeared  that  plaintifC 
sent  his  mortgage  to  the  recorder,  by  an  agent, 
with  verbal  Instructions,  but  no  indorsement  on  it, 
that  it  should  be  filed,  but  not  recorded.  The 
agent  told  the  recorder  that  it  was  not  to  be  re- 
corded, and  the  recorder  laid  it  aside,  and  waited 
to  see  the  mortgagee.  Afterwards  the  mortgagee 
saw  the  recorder,  and  directed  him  to  record  it. 
The  recorder  then  marked  it  filed  as  of  the  day  it 
was  handed  bim,  and  recorded  it.  Held,  that  the 
mortgage  was  not  filed  for  record  until  the  in- 
structions were  given  to  record  It 

3.  Where  a  mule  is  sold  on  condition  that  the 
title  shall  remain  in  the  seller  until  the  purchase 
money  is  paid,  and,  l>efore  payment,  the  pur- 
chaser trades  it  for  a  horse,  the  seller  does  not 
thereby  become  the  owner  of  the  horse. 

Appeal  from  circuit  court.  Cleveland  coun- 
ty; C.  D.  Wood,  Judge. 

R.  C.  Fuller  and  Met.  L.  Jonea,  for  appel- 
lant.   Ratcliffe  &  Fletcher,  for  appellee. 

Battlb.  J.  This  was  an  action  institut- 
ed by  appellant  against  appellee  to  recover 
the  possession  of  a  horse.  Each  party  claims 
under  a  mortgage  executed  by  Thomas  Mc- 
Elroy. 

Appellee  sent  bis  mortgage  by  an  agent, 
and  caused  It  to  be  delivered  to  the  recorder, 
with  instructions  to  file,  but  not  to  record, 
it.  The  words,  "This  instrument  is  to  be 
filed,  but  not  recorded,"  or  wonls  of  like  ef- 
fect or  substance,  were  not  indorsed  upon  it. 
The  recorder  made  no  indorsement,  but  laid 
it  away,  and  waited  to  see  appellee.  In  the 
mean  time  appellant  filed  his  mortgage,  with 
the  words,  "This  instrument  is  to  be  filed, 
but  not  recorded,"  indorsed  thereon,  and 
signed.  After  this,  appellee  saw  the  re- 
corder, and  directed  him  to  file  and  record 
his  mortgage.  The  recorder  then  marked  il 
filed  as  of  Ute  day  <m  which  it  was  banded  to 
him,  which  was  a  day  prior  to  the  day  of 


the  filing  of  appellant's  mortgage,  and  be  then 
recorded  it. 

Accor'ling  to  the  foregoing  facts,  the  mort- 
gage of  the  appellee  was  not  filed  for  record 
until  he  instructed  the  recorder  to  register  it. 
The  placing  of  it  in  the  hands  of  the  recorder, 
and  verbally  inslructing  him  not  to  register 
it,  was  not  a  filing  for  record.  Bowen  v, 
Fassett,  37  Ark.  507.  Instructions  given  liy 
appellee  to  his  agent,  but  not  delivered  to 
the  recorder,  were  of  no  avail,  as  the  recorder 
could  only  be  governed  by  the  instructions 
wbicb  he  received.  Appellee  acquired  no 
lien  by  the  filing  of  his  mortgage  until  the 
instruction  to  record  was  given.  The  ante- 
dating of  the  filing  was  of  no  effect. 

In  order  for  a  mortgage  to  become  a  lien 
on  personal  property  against  strangers,  with- 
out being  filed  for  record,  the  words.  "This 
instrument  is  to  be  filed,  but  not  recorded," 
or  words  of  like  import,  must  l)e  indorsed 
upon  it,  and  signed  by  the  mortgagee,  his 
a?ent  or  attorn-'V,  and  it  must  then  be  filed 
with  the  recorder.  When  this  is  done  the 
statute  provides  that  it  shall  be  marked 
"Filed"  by  the  recorder,  with  the  time  of 
filing  upon  the  back  of  it,  "and  that  lie  shall 
file  the  same  in  his  ofiSce,  and  it  shall  be  a 
lien  on  the  property  therein  described  from 
the  time  of  filing,  and  the  same  shall  .be  kept 
there  for  the  inspection  of  all  persons  inter- 
ested: and  said  instrument  shall  l>e  thence- 
forth notice  to  all  the  world  of  the  contents 
thereof  without  further  record,  except  as" 
therein  "provided."     Mansf.  Dig.  §  4750. 

Appellant  alle;^-e8  that  appellee  caused  Mo- 
Elroy  to  be  arrested  for  larceny,  and  while 
he  was  under  arrest  proposed  to  him  that,  if 
he  would  secure  him  in  the  payment  of  cer- 
tain debts  by  a  mortgage  upon  the  hoi-se  in 
controversy,  he  would  not  prosecute  him, 
and  he  should  be  discharged;  and  that  while 
be  was  under  arrest  McElroy  accepted  the 
proposition,  and  executed  the  mortgage,  and 
was  thereafter  discharged;  and  contends  that 
the  mortgage  is  void,  because  it  was  executed 
under  duress,  and  iscontrary  to  public  policy. 
On  the  other  hand,  appellee  insists  that,  if 
it  be  true  the  mortgage  is  void,  he  is  entitled 
to  recover  the  horse,  because  he  says  he  sold 
a  mule  to  McElroy  on  the  condition  the  mule 
should  remain  his  until  the  purchase  money 
was  paid;  that  it  had  not  been  paid;  and  that 
McElroy  had  traded  the  mule,  and  received 
the  horse  in  exchange,  without  his  consent. 

But  it  is  unnecessary  to  pass  upon  all  these 
contentions.  The  purchase  money  was  nut 
due  until  long  after  the  exchange  was  made. 
If  it  be  true  that  a))pellee  reserved  the  title  tu 
the  mule  until  the  purchase  money  was  paid, 
McElroy  had  an  interest  in  the  mule  which 
be  could  sell.  He  did  not  become  a  mere 
custodian  of  the  mule.  He  had  aright  to 
sell  him  at  such  a  profit  as  he  could  make. 
McRae  v.  Merrifield,  48  Ark.  160,  2  S.  W. 
Rep.  780;  Vinctnc  v.  C3ornell,  18  Pick.  294; 
Day  V.  Bassett,  102  Masd.  445.  His  Ten- 
dee  would  take  only  such  interest  as  he 
bad.  All  appellee  was  entitled  to  was  his 
purchase   money   or    the    mule.      He    had 
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Us  porcbase  money  or  the  mule.  He  had 
BO  light  to  the  profit,  if  any  was  gained. 
When  McEIroy  traded  for  the  horse,  the  male 
still  remained  appellee's,  subject  to  the  con- 
dition of  the  sale.  By  what  means  did  the 
horse  become  his  property?  He  could  not 
treat  the  exchange  as  a  wrongful  conversion 
«f  the  mule,  and  eleut  to  waive  the  tort,  and 
by  n^fication  convert  the  hone  into  his  own 
property.  That  would  be  entirely  inconsist- 
ent with  the  rights  acquired  by  McElroy 
through  the  conditional  sale.  Bat  be  did 
not  make  surh  election.  On  the  contrary, 
he  fleeted  to  treat  the  horse  as  the  property 
of  McElroy,  and  so  continued  to  treat  him 
nntil  other  persons  acquired  an  interest  in 
him.  He  sought  to  incumber  him  by  a  mort- 
gage to  secure  McElroy's  debts,  and  in  the 
institution  of  this  suit  asked  for  the  posses- 
sion of  him  under  that  mortgage.  The  horse 
did  not  l)ecome  the  property  of  appellee  by 
the  exchange. 
Bevetsed,  and  remanded  for  a  new  trial. 


WlLUAUS  9.  RbMVIOK. 

(Supreme  Court  of  Arkanacu.   Nov.  0, 1889.) 

P£.MAI>IKe — AonON  ON  FORBION  JUDGMENT. 

°In  an  action  on  a  foreign  judgment,  the  an- 
swer alleged  that  the  foreign  court  had  no  juris- 
diction to  render  such  judgment,  but  that  it  was 
Tendered  on  a  complaint  whioh  on  Its  f  aoe  disclosed 
that  no  cause  of  action  existed,  and  that  said  court 
had  no  jurisdiction  to  render  said  judgment,  or 
any  judgment  whatever.  Held,  that'  the  answer 
did  not  allege  want  of  jurisdiction,  but  only  error 
in  ita  exercise,  and  a  demurrer  was  rightly  sus- 
tained. 

Appeal  from  circuit  court,  Dttie  Biver 
coanty;  B.  D.  Hearn,  Judge. 

Action  by  John  S.  Benwick  against  James 
H.  WiUiams  on  a  judgment  obtained  against 
the  latter  in  Sonth  Carolina.  Defendant 
answered  the  coraplulnt,  denying,  in  the  first 
paragraph  of  his  answer,  any  indebtedness 
whatever  to  appellee;  and,  in  the  second 
paragraph,  alleging  that  the  court  of  com- 
mon pleas  in  South  Carolina,  which  rendered 
the  judgment  sued  on,  had  no  jurisdiction  to 
render  such  judgment,  but  that  said  judg- 
ment was  rendered  by  said  court  upon  a 
complaint  for  relief  which  upon  its  face  dis- 
closed that  said  plaintiff,  the  appellee,  had  no 
cause  of  action  against  appellant,  and  that 
said  court  had  no  jurisdiction  to  render  said 
judgment,  or  any  judgment  whatever,  against 
him,  and  that  the  same  is  void,  and  without 
force  or  effect.  To  this  answer  the  court 
sustained  s  demurrer,  and  defendant  ap- 
pealed. 

Dan  W.  Jonet,  for  appellant.  /.  C.  Head, 
tor  appellee. 

Feb  Cubiak.  The  answer  did  not  allege 
want  of  jurisdiction  of  the  person  or  snbject- 
matter  of  the  controversy,,  but  only  error  in 
the  exercise  of  jurisdiction,  if  error  at  all. 
We  cannot  inquire  into  that  subject.  The 
demurrer  was  rightly  sustained.    Affirmed. 


St.  Loxns,  I.  M.  &  S.  Bt.  Oo.  «.  Biqos. 

(Supreme  Court  of  Arkanaas,  Nov.  0, 1889.) 
LnoTATioir  or  Axmom. 
Where  a  railway  company  oonstruots  ita 
road-bed  so  that  at  times  it  causes  the  overflow  of 
adjoining  lands,  there  may  be  as  many  recoveries 
as  there  are  suooessive  injuries,  and  the  statute  of 
limitations  begins  to  run  on  the  happening  of  the 
Injury  complained  of,  and  not  from  the  oonstmo- 
tion  of  the  railway. 

Appeal  from  circuit  court,  Hempstead 
county;  C.  E.  Mitohell,  Judge. 

M.  8.  Biggs  sued  the  St.  Louis,  Iron  Moun- 
tain &  Soathern  Bailway  Company  to  recover 
damages  for  the  overflowing  of  her  lands  in 
1885,  caused  by  the  defective  construction  of 
defendant  railway  through  the  Bed  River 
bottom.  The  railway  had  been  built  in  1873. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. 

Dodge  <t  Johnson,  for  appellant.  8eutt  A 
Jones,  for  appellee. 

Sandbls,  J.  The  alleged  nnisance  was 
constructed  in  1873.  The  injury  complained 
of  was  in  1885.  It  is  argued  by  the  appel- 
lant that  the  statute  of  limitations  began  to 
run  against  appellee  upon  the  construction 
of  the  nuisance.  Bailway  Co.  v.  Morris,  85 
Ark.  622.  and  Bailway  Co.  v.  Chapman,  39 
Ark.  468,  are  relied  on  as  establishing  this 
contention.  The  facts  in  those  cases  mal<e 
them  clearly  distinguishable  from  this  case. 
The  rules  applicable  to  the  recovery  of  dam- 
ages for  the  construction  and  continuance  of 
nuisances  in  cases  of  this  kind  are  stated 
satisfactorily  to  this  court  by  numerous  au- 
thorities, as  follows:  Whenever  the  nui- 
sance is  of  permanent  character,  and  its  con- 
struction and  continuancie  are  necessarily  an 
injury,  the  damage  is  original,  and  may  be 
at  once  fully  compensated.  In  such  case  the 
statute  of  limitations  begins  to  ran  upon 
the  construction  of  the  nuisance.  Bailway 
Co.  V.  Morris,  35  Ark.  622;  Bailway  Co.  v. 
Cliapman,  39  Ark.  463.  But  when  such 
structure  is  permanent  in  its  character,  and 
its  construction  and  continuance  are  not  nec- 
essarily injurious,  but  may  or  may  not  be  so, 
the  injury  to  be  compensated  in  a  suit  is 
only  the  damage  which  has  happened,  and 
there  may  \m  as  many  saccessive  recoveries 
as  there  are  successive  injuries.  In  such 
case  the  statute  of  limitations  begins  to  run 
from  the  happening  of  the  injury  complained 
of.  Roberts  v.  Read,  16  East,  215;  2  Oreenl. 
Ev.  §  433;  Railroad  Co.  v.  Hays,  14  Amer.  8c 
Eng.  Ry.  Caa.  284;  Troy  v.  Railway  Co.,  23 
N.  H.  83;  \yood,  Nuls.  §  866;  Wood,  LIm. 
§  180;  Ang.  Lim.  g  300.  This  case  falls  with- 
in the  latter  class.    Affirm. 


Indianapolis  Junction  Rt.  Co..  e.  Bass. 
(Court  of  Appeals  of  Kentudq/.  Nov.  fi,  1889.) 
VsNDoa's  Lien— Rblk^ss. 
1.  One  who  purchases  a  portion  of  a  tract  of 
land  from  another,  who  holds  a  bond  for  title  from 
a  railroad  company  for  the  entire  tract,  takes  sub- 
ject to  the  company's  vendor's  lien;  and  a  writing 
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flvan  him  by  (he  comiiany'a  sttomey,  to  Induce 
Im  to  purcbaBe,  stipulating  that  the  title  is  safe, 
and  that  a  deed  will  De  made  to  the  pnrchaser  for 
such  portion  as  he  nwy  bay,  ia  not  a  release  of 
Sttoh  lien,  especially  when  the  attorney  has  no  au- 
thority to  release  it. 

3.  On  rescission  of  the  sale  of  the  entire  tract 
to  the  first  vendee.  It  is  error  to  rescind  the  sale 
of  the  portion  to  the  second  vendee,  and  require 
the  company  to  refund  to  him  the  amount  be  has 
paid  to  his  vendor,  and  expended  in  Improvements. 

Appeal  from  circuit  court,  Ballard  county. 

"Not  to  be  officially  reported," 

Ejectment  by  D.  Bass  against  John  Dills 
for  613  acres,  part  of  a  tract  of  713  acres,  of 
land.  Plaintiff  claimed  under  a  tax-sale.  £. 
K.  Benson  answere<),  alleging  tliat  Dills  was 
his  tenant,  and  that  he  owned  the  land  and 
had  sold  plaintiff  100  acres  of  the  tract  prior 
to  the  tax-sale.  The  Indianapolis  Junction 
Railway  Company  also  brought  a  suit,  which 
was  consolidated  with  the  former  action 
claiming  a  vendor's  lien  on  the  entire  tract, 
which  it  had  sold  to  Benson  by  title-bond. 
The  trial  court  rescinded  the  contracts  of  sale 
between  Benson  and  Bass,  and  between  the 
railway  company  and  Benson,  and  gave  Bass 
a  lien  for  the  amount  he  had  paid,  superior 
to  tlie  railway  company's  lien,  and  directed 
sale  of  the  land  to  satisfy  his  lien.  The  rail- 
way company  appeals. 

TTios.  H.  Hines,  tot  appellant. 

Prtor,  J.  Warden  &  Bishop,  as  the 
ai^ents  of  the  Indianapolis  Junction  Railroad 
Company,  sold  to  Benson  and  others  a  tract 
of  land  belonging  to  the  company,  and  exe- 
cuted its  bond  for  title,  reciting  the  oonsider- 
ation  to  be  paid  for  the  land.  Benson,  after 
this,  sold  a  part  of  the  land  to  the  appellee. 
Baas,  fur  $600;  $400  of  which  was  in  hand 
paid,  and  notes  executed  for  the  remainder 
of  the  purchase  money.  Bass  held  the  bond 
of  Benson  for  title,  and  in  fact  the  bond  to 
Bass  was  written  on  the  back  of  the  l)ond 
executed  to  Benson  by  the  railroad  company. 
It  seems  that  Bass,  before  be  purchased  of 
Benson,  wanted  to  know  something  of  the 
title,  or  the  right  of  Benson  to  sell,  and  a 
writing  was  given  him  by  Warden,  one  of 
the  attorneys  for  the  railroad  company,  and 
who,  together  with  Bishop,  had  executed  the 
bond  for  title  to  Benson,  to  the  effect  that 
"the  title  was  complete  and  safe,  and  the 
purchaser  can  have  a  deed  for  such  portion 
as  he  may  buy.  The  only  tljing  necessary  in 
buying  of  Benson  is  to  have  an  assignment 
of  tlie  bond  which  he  holds,  and  1  will  make 
a  deed  to  him.  Take  care  of  this  paper,  as 
it  will  bind  me  as  agent  of  the  railroad." 

(Signed  by Warden.)   *rhe  contract 

between  Benson  and  Buss  having  been  re- 
scinded, the  chancellor  below  made  the  rail- 
road company  responsible  for  the  9400  paid 
by  Bass  to  Benson,  and  also  for  the  improve 
nients  h6  had  placed  on  the  land,  Tliis  was 
done  on  the  idea  that  Warden's  statement 
that  the  title  was  all  right,  and  he  would 
make  a  deed,  etc.,  was  a  surrender  by  the 
railroad  company  of  its  lien  for  the  puruliase 
money  on  tliat  part  of  the  laud  sold  by  Ben 


son  to  Bass.  Not  one  dollar  of  the  purchase 
money  had  been  paid  by  Benson  to  the  rail- 
road company,  and  in  this  aotton  the  con- 
tract between  the  oompany  and  Benson  was 
rescinded  because  of  the  insolvency  of  Ben- 
son, who  was  also  a  non-resident;  and  yet 
the  railroad  company  is  made  to  indemnify 
Bass  against  any  loss  sustained  by  reason  of 
his  purchase  from  Benson. 

The  attorney  of  the  railroad  company  had 
no  authority  to  release  any  lien  held  on  the 
land,  or  any  part  of  it;  and,  when  Bass  pur- 
chased of  Bienson,  he  took  the  land  subject  to 
the  lien  of  the  vendor.  And,  besides,  no 
such  power  as  a  release  of  the  lien  was  at- 
tempted by  the  writing,  signed  by  the  attor- 
ney, that,  as  Bass  alleges,  induced  him  to 
make  the  purchase.  The  attorney  was  only 
saying  to  any  pnrehaser  from  Benson  that 
the  title  was  good,  and  a  deed  wonki  be  made 
whfn  the  t)urehase  price  was  paid.  It  is  not 
rational  to  suppose  that  lie  was  releasing  a 
lien  that  his  client  had,  for  the  benefit  of  otli- 
ers,  and  the  writing  given  by  the  attorney 
bears  no  such  construction.  It  seems  to  us, 
however,  the  Judgment  rescindisg  the  sale 
of  the  land  to  Benson  was  improper,  under 
the  clrcumstanoes,  bat  that  a  judgment 
should  have  been  rendered  subjecting  to  the 
payment  of  the  purchase  money,  first,  that 
part  of  the  land  that  had  not  been  sold  by 
Benson;  and,  if  it  failed  to  pay  the  lien,  then 
to  subject  the  100  acres  sold  by  Benson  to 
Bass.  If  tlie  balance  of  the  tract  pays  the 
lien,  then  Bass  would  owe  Benson  the  Te> 
malning  $200  due  on  his  purchase;  but  it 
was  certainly  error  to  rescind  the  contraet 
between  Bass  and  Benson,  and  require  the 
railroad  company  to  pay  Bass  his  money  back, 
or  the  value  of  the  Improvements  made  on 
the  land  he  purchased.  If,  on  the  return  of 
the  case,  B.iss  Is  willing  to  pay  the  lien  to 
the  extent  it  affects  his  purchase,  and  the 
railroad  company  is  willing  to  accept  it,  then 
it  may  obviate  the  necessity  of  selling  the 
land.  This  cannot  be  done  without  the  con- 
sent of  both  parties.  The  judgment  below 
is  reversed,  and  cause  remanded,  with  direc- 
tions to  settle  the  rights  of  these  parties  as 
indicated  in  this  opinioa. 


KxwBBBT  V.  Zf3>i>ns  at  oL 

(Court  of  ApptaJ*  of  Kentueftv-  ITov.  14, 18S0.) 
Husband  xn»  Wmt— Prowwtt  Riqbts. 
Where  (rrantors  attempt  to  convey  land  to 
a  husband  and  wife  jointly,  the  entire  prioe  betas 
paid  by  the  husband,  but  the  deed  is  acknowledge 
out  of  the  state,  and  never  recorded  therein,  and 
afterwards  a  deed  is  made  to  the  vrife  aJone,  the 
husband  oonseatiDir  thereto  while  siek  and  proba- 
bly not  mentally  competent,  and  himself  leoord- 
ing  the  deed,  and  it  appears  that  the  wife's  heir* 
innuenocd  her  not  to  reinvest  the  husband  with 
title  to  one-half  the  land,  as  she  dealred  to4o,  ttiey 
cannot,  after  her  death,  elaim  more  than  the  intar- 
est  which  she  derived  under  the  first  deed. 


ty. 


Appeal  from  circuit  court,  Greenup  coun- 
"Xot  to  be  oiflctally  reported." 
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Roe  A  WortMoffton,  fo  iippeUMOk. 
i'offnter,  for  ^pellees. 


T.H. 


Lewi8>  C.  J.  Johanna  Newbert,  wiiodoes 
not  appear  to  have  had  any  children,  died  leav^ 
ing  a  deed  for  the  land  In  oontroreru[  exe- 
«ated  by  Stairs  and  wife  in  1879,  and  record-> 
ed  in  the  proper  office;  and  appellees,  alleg- 
ing and  proving  tbemselvra  to  be  her  only 
beii«  at  law»  brought  this  action  to  recover 
tlie  land  of  m>peUant,  hersurviving  husband. 
It  appears  that,  in  1877,  8taira  and  wifecon^ 
veyed.  or  attempted  to  convey,  the  land  to 
appellant  and  his  wife  Jointly,  the  entire 
purchase  price  being  paid  by  him.  Bat  tliat 
deed  was  acknowledged  by  the  grantor  only 
before  a  justice  of  the  peace  of  the  state  of 
Ohio,  and  never  was  lodged  for  record  in  the 
piwper  oflSce  dt  this  state.  While  it  does  not 
liearly  appear  that  appellant  was  preaeot 
wben  the  deed  of  1879  was  executed.  Um  evi* 
dence  being  contradictory  on  that  point,  it  ia 
prured  that  he  knew  before  the  death  of  his 
wife  the  deed  liad  been  executed,  and  in  per> 
son  lodged  it  in  the  coanty  court  clerk's  ot- 
fice  tor  record.  There  is,  however,  evidence 
tending  to  show,  that  he  yielded  to  the  re> 
quest  of  bis  wife  to  perokit  the  second  deed 
'made  while  he  was  sick,  and  probably  not 
in  such  mental  condition  as  to  fully  under- 
stHud  what  be  was  doing.  It  further  ap- 
pears that  she,  a  short  time  before  her  death, 
drsired  to  reinvest  him  with  title  to  one-half 
tlie  land,  and  was  probably  prevented  from 
doing  so  by  appellees,  wlu>  had  and  used  in- 
fluence over  iiat  to  prevent  it.  As  Stairs 
and  wife  were  by  the  deed  of  1877  divested 
«f  title  to  the  land,  the  only  force  or  validity 
the  deed  of  1879  has  resulted  from  appellant's 
eunsent  to  the  execution  of  it,  and  his  own 
act  in  lodging  it  in  the  office,  and  causing  it 
to  be  recorded.  But  as  it  appears  she  was 
convinced  of  the  injustice  of  depriving  him, 
under  the  circumstances,  of  his  half  interest 
in  the  land,  anxious  to  waive  any  seeming 
tight  she  may  have  acquired  under  the  deed 
«i  1879,  and  remove  whatever  obstacles  there 
may  have  been  in  the  way  of  his  right  and 
title  to  one-half  under  the  deed  of  1877,.  we 
<lo  not  think  appeilees,  who  used  their  in- 
iliience  over  tier  to  prevent  her  doing  so,  can 
eijuitably  claim  under  her  any  greater  inter, 
est  tlian  what  she  derived  under  the  first 
deed.  And  oonse<]uently  the  court  erred  in 
giving  to  them  mure  than  an  undivid<>d  half 
of  the  land,  and  the  judgment  is  reversed, 
and  cause  remanded  for  further  proceedings 
consistent  with  this  opinion. 


COMlfONWEALTH  V.  MATTHRWB. 
<CoMrt  of  Appeals  of  Kentucky.    Nov.  U,  1889.) 

Appeai.  in  Ckimiitai,  Cases  —  Dtiko  Dbcijlka- 
novfl — IxvoLuicrAKr  Manslauohtsb. 
1.  Crim.  Code  Ky.  |  385,  provides  Uiat  sn  ap- 
peal shall  only  be  taken  from  a  final  judgment,  ex- 
cept by  the  commonwealth ;  and  that  an  appeal  by 
the  commonwealth  from  a  decision  of  the  circuit 
co\ui  shall  not  suspend  the  proceedings  lo  the 
Section  S37  provides  that  the  attorney  gen- 


eral may  appeal,  if  satisfied  that  prejudicial  error 
has  been  oommitted,  on  which  it  Is  important  that 
the  court  of  appeals  should  pass.  Held,  that  the 
oommonwealtii  may  appeal  from  decisions  of  the 
trial  oourt  in  acaae  where  the  inry  disagreed  and 
were  discharged,  and  the  oaae  has  not  been  finally 
disposed  ol 

2.  In  a  trial  for  manslaughter,  evidence  that 
defendant,  some  Vwo  weeks  before  the  homicide, 
said  that  his  father  had  Idlled  his  man,  sad  he  in- 
tended to  soon,  is  incompetent  to  show  malice. 

8.  Evidence  that  deceased,  about  15  mtnntes 
after  be  was  shot,  while  lying  on  the  ground,  said 
he  hoped  he  would  live  long  enough  to  take  the 
guQ  home,  and  that  he  died  in  20  minutes,  suffi- 
ciently shows  a  consclousneBS  of  impending  death 
to  render  the  statement  of  deceased  competent  as 
a  dying  declaration. 

4>  Declarations  of  deoeased  that  he  and  the  ac- 
cused were  playing,  and  that  it  was  an  accident, 
were  statements  of  facts,  and  not  matters  of  opin- 
ion, and  were  competent  as  dying  declarations. 

S.  On  an  indictment  for  involuntary  man- 
slaughter, the  defendant  should  be  oonviotad  if  he 
had  reasonable  grounds  to  believe,  and  did  believe, 
that  there  was  no  danger  in  handling  the  gun  as 
he  did,  and  he  did  so  with  no  intent  to  harm,  but 
the  kUllng,  to  the  ezolnslon  of  a  reasonable  doubt, 
resulted  from  the  oareleas  use  of  the  gun;  but 
should  be  acquitted  if  the  killing  was  accidental, 
and  without  carelessness. 

Appeal  from  circuit  oourt,  Hendeisoa 
county. 

"To  be  officially  reported." 

J.  If.  Powell  and  P.  W.  Hardin,  Afcty. 
Geo.,fortheStatab 

Holt,  J.  William  Matthews  was  tried 
upon  the  charge  of  manslaughter  for  killing 
Henry  Aloes  by  shooting  tiim.  The  jury, 
failing  to  agree,  were  discharged,  and  there 
has  never  been  any  final  disposition  of  the 
oase.  During  the  progress  of  the  trial  tlie 
commonwealth  excepted  to  certain  decisions 
of  the  oourt  npon  legal  points,  and  by  tliia 
appeal  questions  their  correctness. 

Its  right  to  appeal,  in  the  absence  of  any 
final  jiidgment,  is  the  first  and  principal 
question  presented.  It  is  claimed  that  the 
statute  gives  the  right,  and  for  the  reason 
that  the  law  may  not  only  be  properly  ad-* 
ministered  in  this  but  oUier  cases.  It  ia 
clear  that  a  defendant  can  only  appeal  from 
a  final  judgment.  Is  this  true  of  the  com- 
monwealth? Section  835  of  the  Criminal 
Code  provides:  "An  appeal  shall  only  be 
taken  on  a  final  judgment,  except  on  behalf 
of  the  commonwealth.  An  appeal  by  the 
commonwealth  from  a  decision  of  the  cir- 
cuit court  shall  not  suspend  the  proceedings 
in  the  case.  The  decision  of  tiie  court  of  ap- 
peals shall  be  obligatory  on  Ibecircuit  oourts. 
as  being  the  correct  expoeition  of  the  law." 
Whatever  may  be  thought  of  the  policy  of 
the  rule,  this  provision  plainly  gives  to  the 
state  the  right  to  an  appeal  from  any  decision 
of  the  trial  court,  although  it  lie  not  of  a  final 
character.  Wherever  tlie  Criminal  Code 
speaks  of  an  appeal  by  the  defendant,  it  is 
from  "a  judgment;"  and  when  by  the  com- 
monwealth, it  is  from  "a  decision."  More- 
over, it  is  expressly  provided  that  an  appeal 
by  the  commonwealth  "shall  not  suspend  the 
proceedings  in  the  case,"  as  miiy  be  done 
where  the  defendant  appeals;  and  section  337 
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of  the  Criminal  Code  decliires  that  the  attor- 
nej  general  may  take  the  appeal,  if  satisfied 
"that  error  baa  been  com  nutted,  to  the  prej- 
udice of  the  commonwealth,  upon  which  it 
is  important,  to  the  correct  and  uniform 
administration  of  the  criminal  law,  that 
the  court  of  appeals  sboul)^  decide."  We 
must  not  be  understood,  however,  as  inti- 
mating that  this  statutory  rule  is  without 
reason.  It  is  supported  by  it.  When  a  final 
judgment  is  rendered  against  a  defendant, 
he  may,  upon  appeal,  get  the  benefit  of  any 
error  which  has  at  any  time  during  the  prog- 
ress of  the  case  been  committed  against 
him,  save  those  errors  to  which  by  the  Code 
no  exception  can  be  tal^en.  In  short,  ho  can- 
not be  injured  by  the  denial  of  the  right  to 
appeal  save  from  a  final  judgment.  Upon 
ttie  other  hand,  if  a  defendant  be  tried  and 
acquitted;  he  cannot,  of  course,  be  again 
tried,  although  his  release  may  free  a  guilty 
man,  and  be  the  result  of  erroneous  decisions 
of  legal  questions  by  the  trial  court.  The  in- 
jury to  the  state  and  the  public  is  then  be- 
yond cure  as  to  that  particular  case.  Owing 
to  this  fact,  doubtless,  the  legislature  saw 
proper  to  give  to  the  commonwealth  the  right 
to  an  appeal  from  a  decision  of  the  trial  court, 
although  not  final  in  character.  It  gives  no 
advantage  to  the  state  over  the  accused.  He 
is  amply  protected,  as  we  have  already  seen, 
by  the  right  to  appeal  from  a  final  judgment. 
It  is,  indeed,  only  fair  to  the  public,  and 
proper  for  its  protection,  becaose  otherwise 
the  guilty  might  escape  by  an  acquittal  re- 
sulting from  legal  errors.  Com.  v.  Cain,  14 
Bush,  525.  If  it  be  urged  that  the  case  now 
stands  as  if  no  trial  had  ever  taken  place; 
that  the  rulings  of  the  court  then  made  are 
now  nullities;  and  that,  therefore,  the  idea 
of  an  appeal  from  them  is  absurd, — the  an- 
swer is  tlwt  the  legislature  doubtless  sup- 
posed, and  with  reason,  that  the  same  ques- 
tions would  arise  upon  a  future  trial,  and 
that  it  was  necessary  to  a  fair  administra- 
tion of  justice  to  allow  the  state  to  at  once 
correct  any  error  by  an  appeal. 

As  the  case  is  yet  pending,  we  shall  not 
detail  the  circumstances  of  the  tragedy,  as 
we  gather  them  from  the  evidence,  further 
than  is  absolutely  necessary  to  the  considera- 
tion of  the  questions  presented.  It  is  con- 
tended by  the  commonwealth  that  the  shoot- 
ing was  intentional,  or,  if  not,  that  it  was 
the  result  of  such  a  reckless  and  careless  use 
of  the  gun  as  to  be  criminal;  while  the  ac- 
cused c&ims  that  it  was  accidental,  and  oc- 
curred under  such  circumstances  that,  al- 
though the  act  was  careless  in  itself,  yet  he 
had  the  right  to  suppose  no  injury  could  re- 
sult. The  general  rule  is  that  one  who  causes 
death  by  his  negligence  is  responsible, 
whether  be  was  at  the  time  engaged  in  legal 
or  illegal  business.  If  the  business  be  in 
character  felonious,  then  be  is  guilty  of  mur- 
der. If  legal,  and  homicide  result  from  neg- 
ligence in  the  discharge  of  it,  it  is  man- 
slaughter. This  rule  is,  however,  subject  to 
exception;  when,  for  instance,  the  act,  al- 


though careless  iu  itself,  be  done  under  such 
circumstances  that  it  could  not  reasonably  be 
sbppost'd  injury  would  result.  Chrystal  v. 
Com,,  9  Bush.  669;  York  v.  Com.,  82  Ky. 
860. 

Upy  the  trial  the  commonwealth  offered 
to  prove  that  the  accused  had  about  two 
weeks  before  the  killing  said  that  his  father 
had  killed  his  man,  and  that  he  intended  to 
do  so  soon.  This  evidence  was  rejected. 
Waiving  all  questions  on  account  of  the  in- 
definite character  of  it  by  reason  of  no  person 
being  named,  or  in  any  way  to  the  least  ex* 
tent  indicated,  and  the  fact  that  it  was  spok- 
en so  long  before  the  killing,  yet  the  only 
purpose  in  proving  it  was  to  show  malice, 
and  the  accused  was  only  indicted  for  man- 
slaughter.    Clearly  it  was  incompetent. 

The  accused  was  allowed,  ot^er  the  objec- 
tion of  the  commonwealth,  to  prove,  as  a  dy- 
ing declaration,  what  the  injured  party  said 
after  the  shooting  as  to  the  circumstances  of 
it.  It  is  urged  that  the  proper  foundation 
was  not  laid  for  its  introduction,  and  that 
the  statement  was  in  itself  incompetent.  It 
was  proven  that  about  15  minutes  after  be 
was  shot  the  deceased,  when  lying  upon  the 
ground  bleeding  and  suffering,  said  that  be 
hoped  he  would  live  long  enough  to  take  the 
gun  borne,  and  that  he  died  in  about  20 
minutes.  The  witness  says  that  he  did  not 
say  whether  he  believed  he  would  die  or  re- 
cover, and  that  he  (the  witness)  did  not  know 
whether  he  was  conscious  or  not  when  he 
made  the  statement.  It  is  well  settled  that 
a  statement,  to  be  admissible  as  a  dying  dec- 
laration, must  be  made  when  the  party  is  in 
extrtmis,  and  has  given  up  all  hope  of  this 
life;  but  whether  this  be  so  or  not  may  be 
determined,  not  only  by  what  he  may  say,  but 
by  bis  evident  danger,  and  all  the  surround- 
ing circumstances.  The  injured  party  need 
not,  in  express  words,  declare  that  he  knows 
he  is  about  to  die,  or  make  use  of  equivalent 

language.    Peoples  v.  Com.,  87  Ky. ,  10 

S.  W.  Kep.  642.  Tested  by  this  rule,  we 
think  the  statement  in  this  instance  was 
made  under  a  sense  of  impending  death,  and 
that  what  the  injured  party  then  said  also 
shows  he  was  conscious,  notonly  of  it,  butot 
what  he  was  saying,  as  to  the  transaction. 
The  statement,  in  substance,  waa  that  he  and 
the  accused  were  playing,  and  that  it  was  an 
accident.  To  be  competent  as  a  dying  dec- 
laration, the  statement  must  not  only  relate 
to  the  immediate  circumstances  of  the  trans- 
action resulting  in  the  injury,  but  it  must 
detail  facts,  and  not  the  opinion  of  the  de- 
clarant. In  our  opinion,  the  statement  in 
this  instance  conforms  to  this  rule.  It  is 
unlike  the  case  where  the  injured  party  de- 
clared that  he  had  been  killed  for  nothing. 
This  was  purely  his  opinion  and  inference. 
Here  the  injured  mau  said  that  he  and  the 
accused  were  engaged  in  play,  and  that  the 
shooting  was  an  accident.  This,  in  our  opin- 
ion, was  the  statement  of  a  fact,  more  ttian 
the  giving  of  an  opinion,  and  the  court  prop- 
erly permitted  it  to  be  proven. 
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The  instruction  ns  to  invoIuiitHry  man- 
slaughter given  at  tlie  request  of  the  defend- 
ant ia  too  general  in  terms  and  expression. 
I  The  jury  upon  this  question  should,  in  sub- 
stance, haye  been  told  that  if  they  believed 
from  the  evidence  the  accused  had  reasonable 
groanda  to  believe,  and  did  believe,  there  was 
no  danger  in  handling  the  gun  as  he  did,  and 
that  it  was  donb  without  any  purpose  of 
harm  upon  his  part,  but  further  believed 
from  the  evidence,  to  the  exclusion  of  a  rea- 
sonable doubt,  that  the  killing  resulted  from 
the  careless  use  of  the  weapon,  then  they 
should  find  him  guilty  of  involuntary  man- 
slaughter, and  fix  his  punishment  at  fine  and 
imprisoament  in  the  county  jail,  in  their  dis- 
cretion; but  if  they  believed  from  the  evi- 
dence the  killing  whs  accidental,  jnd  without 
carelessness,  they  should  acquit  him.  This 
opinion  is  ordered  to  be  certified  to  the  lower 
ooart. 


MAHI.HAN  t>.  WII.LIAH8  et  al, 

(Court  of  Appeal*  of  Kentucky.    Nov.  U,  1889.) 

LlABUJTT  ON  SDPEB8EDEA.a  BONC. 

Two  creditors  of  T.  were  attempting.  In  the 
nme  action,  to  collect  their  claims  out  01  an  in- 
debtedneaa  of  a  third  par^  to  T.  Judgment  was 
rendered  that  the  claim  of  one  of  tbe  creditora 
■faould  be  paid  out  of  theindebtedneEs;  and  the 
other  creditor  appeared,  and  executed  a  super- 
Mden*  bond,  oonditioned  to  pay  all  oosta,  and  sat- 
isfy the  indgment,  if  afBrmed.  Fending  the  ap- 
peal, the  debtor  of  T.  became  Insolvent.  The  judg- 
ment was  aiBrmed.  Held,  that  the  sureties  on  the 
ntpertedeaa  bond  were  liable  for  the  amount  of  the 
judgment,  and  not  for  tbe  ooat*  of  appeal  only. 

Appeal  from  circuit  court,  Kenton  county. 
"Not  to  be  oflJcially  reported." 
Tuilale  <t  Gray,  for  appellant    O'Sara  A 
Bryan,  for  appellees. 

Frtob,  J.  John  Brungs  A  Bro.  and  R. 
F.  Williams  were  each  asserting,  in  an  ac- 
tion brought  by  John  Brungs  &  Co.,  an  in- 
debtedness to  them  by  one  Benjamin  Thomas, 
and  attempting  to  secure  their  respective 
claims  out  of  an  indebtedness  by  tbe  Boston 
Lumber  Sc  Mannfacturlng  Company  to  Thom- 
as. All  of  these  parties  wi-re  defendants  to 
the  action.  On  the  trial  of  the  case,  it  ap- 
pearing that  the  lumber  company  was  in- 
debted to  Thomas,  the  court  below  held  that 
Williams'  claim  should  be  paid  by  that  com- 
pany, and  adjudged  that  the  company  pay  to 
Williams  the  sum  of  9168.12,  with  interest; 
and  to  that  judgment  John  Brungs  &  Co.  ex- 
cepted, and  prosecuted  an  appeal  to  this  court. 
They  executed  a  supenedtas  bond,  with  the 
appellant,  Charles  Mahlman,  as  the  surety, 
superseding  the  judgment  below,  which  on 
tbe  final  hearing  in  this  court  was  aflBrmed. 
After  the  mandate  of  affirmance  had  been 
filed  below,  the  appellee  Williams  instituted 
bis  action  on  the  supersedeas  bond  against 
tbe  surety,  Mahlman,  and  recovered  a  judg- 
ment for  his  debt  and  costs;  and  Mahlman 
now  says  the  judgment  against  him  should 
not  have  been  for  a  larger  sum  than  the  cost 
of  the  appeal  in  tbe  case  where  the  judgment 


was  superseded .  The  supersedeas  bond  recites 
"that  tbe  appellant,  John  Brungs  &  Co.,  had 
taken  an  appeal  from  the  judgment  of  the 
Kenton  chancery  court  rendered  against 
them,  in  favor  of  the  appellee,  for  9168,  with 
interest  from  Aug.  6, 1880,  and  cost.  Now, 
we,  John  Brungs  &  Bro.,  principals,  and 
Charles  Mahlman,  surety,  do  hereby  cove- 
nant to  and  with  the  appellee  Williams  tliat 
the  appellants  will  pay  to  the  appellee  all 
costs  and  damages  that  may  be  adjudged 
against  the  appellants  on  the  appeal,  and  they 
will  satisfy  and  perform  the  said  judgment 
in  case  it  shall  be  affirmed,  and  any  judg- 
ment or  order  which  the  court  of  appeals  may 
render,  or  order  to  be  rendered  in  the  infe- 
rior coart,  not  exceeding  the  amount  or  value 
of  the  judgment  afsd.,"  etc.  The  appellee 
Williams  was  served  with  the  supersedeas; 
and  between  the  rendition  of  the  judgment 
below,  in  the  case  against  Thomas  and  the 
lumber  company,  and  the  return  of  that  case 
to  the  lower  court  with  a  mandate  affirming 
the  judgment,  the  lumber  company  became 
insolvent,  and  hence  the  action  against  the 
surety  on  tbe  supersedeas  bond. 

The  case  of  Worth  v.  Smith,  reported  in  5 
B.  Mon.  505.  is  relied  on  by  the  appellant 
(the  surety)  as  fixing  bis  liability  at  tbe  mere 
cost  of  the  appeal.  In  that  case  a  number  of 
creditors  of  a  steam-boat  were  proceeding  to 
subject  the  boat  by  attachment  to  the  pay- 
ment of  their  debts.  The  boat  was  sold  by 
the  commissioner  under  an  order  of  court, 
with  bond  and  security  given  for  the  purchase 
money.  It  was  a  proceeding  in  rem,  and  the 
fund  was  in  court,  subject  to  distribution; 
and  the  appeal  was  from  the  order  giving 
Worth  the  priority  in  the  distribution,  and 
not  from  the  decree  subjecting  tbe  boat  to 
the  payment  of  Worth's  debt.  If  such  had 
been  the  case,  and  a  bond  executed  prevent- 
ing Worth  from  selling  the  boat,  there  could 
be  no  question  as  to  the  liability  of  the  sure- 
ty in  the  supersedeas  bond  for  tbe  damages 
sustained  by  reason  of  tbe  supersedeas. 

In  the  present  case,  two  of  the  creditors  of 
Thomas,  with  the  latter  and  his  debtor  par- 
ties to  the  action,  were  claiming  this  fund 
that  the  lumber  company  owed  Thomas;  and 
tbe  chancellor  gave  the  appellee  a  judgment 
against  the  company  for  the  money.  Xow, 
what  does  the  surety  of  Brungs  So  Bro.  su- 
persede when  he  signs  this  bond?  He  stays 
the  collection  of  that  judgment,  and  prevents 
the  appellee  from  collecting  it.  Here  was  a 
personal  judgment;  and  whether  against 
Brungs  &  Bro.,  or  against  the  lumber  com- 
pany, if  Brungs  &  Bro.  prevented  its  collec- 
tion, is  immaterial, —  the  surety -is  liable. 
The  object  of  Brungs  &  Bro.  was  to  prevent 
the  appellee  Williams  from  collecting  this 
money,  under  the  judjrment,  from  the  lumber 
company;  and  this  they  did  by  executing  the 
supersedeas  bond,  with  the  appellant  as  sure- 
ty, and  having  the  writ  served  on  the  appel- 
lee. The  appellee  could  have  had  his  execu- 
tion issued  on  the  judgment  against  the  lum- 
ber company,  and  tbe  effect  of  the  appeal  by 
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John  Brangs  &  Bro.  waa  to  suspend  the  ex- 
«cution  ajiainat  the  lumber  company  until 
the  appeal  waa  proseouted,  and  decided  by 
this  court.  We  take  it  to  be  dear  that  w  here 
one  has  a  personal  judgment  upon  which  he 
ia  entitled  to  an  execution,  and  he  la  pre- 
vented by  parties  In  inteiest  from  executing 
timt  judgment  by  the  execution  of  a  tuper- 
iiedeas  bond,  the  surety  becomes  liable;  and 
certainly  in  tliis  case,  where  it  is  alleged  and 
proven  that  tlie  judgment  debtor  became  in- 
aolvent  between  the  execution  of  the  mper- 
stdtsan  and  the  final  termination  of  the  action 
in  this  court.  It  is  no  answer  to  say  that  a 
rule  might  have  been  obtained  against  the 
debtor  to  bring  the  money  into  court.  It 
was  not,  in  the  sense  in  which  the  term  was 
used  in  the  case  of  Worth  v.  Smith,  "a  fund 
in  court, "  where  the  thing  attached  had  been 
sold,  and  the  proceeds  in  the  hands  of  the 
court  for  distribution.  A  personal  judg- 
ment agralnst  the  garnishee  in  favor  of  the 
appellee  would  have  been  proper  if  he  had 
not  been  a  defendant  to  the  action,  but  sum- 
moned in  the  ordinary  mode,  and  to  say  that 
a  personal  judgment  may  be  superseded  an- 
der  our  praotice,  and  the  surety  nut  liable, 
where  no  other  defense apprars  than  is  found 
here,  is  a  doctrine  tliat  cannot  be  maintaiB«d. 
Judgment  affirmed. 


MoFarlamd  e(  al.  «.  Bubton. 

{Couxt  of  Appeals  of  Kentucky.    Nov.  14,1839.) 

Biu.  or  ExcsPTioys  —  Sbttlement  asb  SiasisQ 
— Clzrk  of  Court. 

1.  Carroll's  Civil  Code  Ky.  |  884,  provides  that 
"time  may  be  Riven  to  prepare  a  bill  of  ezoeptiont, 
but  not  beyond  a  day  in  the  succeeding  term,  to  be 
fixed  by  the  court. "  An  amendment  of  May  12, 
1886,  provides  that  "If  the  judge  of  said  court,  for 
any  cause,  does  not  preside  at  we  said  term  of  the 
ooort,  or  no  court  is  held,  then  the  party  offering 
the  bill  of  ezoeptioas  shall  have  until  the  next 
term  of  the  cgun  to  perfect  and  prepare  the  bill  of 
exceptions. "  Held,  that  the  amendment  applies 
as  well  to  a  special  Judge,  legally  elected  to  try  a 
case,  as  to  the  regular  judge ;  and  where  sudi  spe- 
cial judge  is  absent  at  the  day  set  for  flUns  a  bill 
of  exceptions,  when  it  is  tenoered.  It  may  be  con- 
tinned  to  the  next  term,  and  it  is  suffloient  for  him 
to  sign  it  then. 

'i.  The  amendment,  being  purely  remedial,  ap- 
plies as  well  to  a  case  tried  before  as  after  its 
passage,  where  it  Is  in  force  at  the  day  set  for  fil- 
ing the  bill. 

S.  lo  an  action  against  a  clerk  of  court  tor 
failure  to  issue  an  execution  when  directed,  the  de- 
fense was  that  the  record  was  lost,  and  therefore 
the  costs  could  not  be  taxed  and  the  execution  is- 
sued. Held,  that  this  was  no  defense  without 
showing  that  defendant  had  exercised  proper  dili- 
gence in  preserving  the  record,  and  it  was  error  to 
refuse  to  permit  the  answer  to  be  amended  by  al- 
lof^ng  that  plaintiff  or  his  attorneys  had  posses- 
sion of  the  alleged  lost  record  at  the  time  of  direct- 
ing the  execution  to  issue,  as  this  would  be  a  good 
defense. 

Appeal  from  circuit  court,  Daviess  county. 

"To  be  officially  reported." 

W.  If.  A  J.  J.  Bteeenep  and  G.  W.  Will- 
iams &  8oH,  for  appellants.  Little  &  Slack, 
fur  appellee. 

Pbyor,  J.    In  this  case  there  was  a  trial 


by  jury,  and  tbe  preliminary  question  raised 
by  the  appellee  is  that  what  purports  to  be  a 
bill  of  exceptions  cannot  be  considered.  Sec- 
tion 334  of  the  Code  (Carroll's)  provides:  , 
"And  time  may  be  given  to  prepare  a  bill  of 
exceptions,  but  not  beyond  a  day  in  the  suc- 
ceeding term,  to  be  flxed  by  the  court."  By 
an  amendment  of  May  12,  1886,  that  section 
is  amended  so  as  to  read  as- follows:  "If  the 
judge  of  said  court,  for  any  cause,  does  not 
preside  at  the  said  term  of  tbe  couit,  or  no 
court  is  held,  then  the  paity  offering  the  bill 
of  exceptions  shall  have  until  tbe  next  term 
of  the  court  to  perfect  and  prepare  tbe  bill  of 
exceptions."  Acts  1885-86,  p.  101.  The  spe- 
cial judge  presiding  gave  until  the  sixth  day 
of  the  succeeding  term  to  file  the  bill  of  excep- 
tions, and  on  the  day  named  the  bill  was  ten- 
dered and  o^ered  to  be  filed,  but  tbe  judge 
then  presiding  was  not  tbe  judge  who  tried 
the  case,  nor  was  the  special  judge  present 
who  presided  when  the  trial  was  had.  The 
appellant  was  therefore  without  remedy,  un- 
less tbe  amendmeot  of  May  12, 1886.  entitled 
him  to  file  his  bill  at  the  next  term.  Prior  to 
this  amendment,  as  was  said  in  Hayden  v. 
Ortkeisa,  83  Ky.  396,  (decided  in  1885,)  the 
appellant  might  resort  to  a  signing  of  the  bill 
byby-standers;  but  the  difficulty  in  obtain- 
ing tbe  8i{piutures  of  those  who  heard  the 
trial,  no  doubt,  suggested  itself  to  tbe  legis- 
lature, and  tbe  amendment  to  this  provision 
of  the  Code  was  passed  in  the  session  of  1886, 
enabling  parties  to  reach  this  court  by  any 
appeal  based  upon  exceptions,  where  the  tri^ 
judge  fails  to  attend  at  the  term  when  the  bill 
is  to  be  filed,  or  for  some  reason  cannot  pre- 
side. In  that  event  the  party  offering  the 
bill  shall  have  until  the  next  term  to  file  it. 
So,  when  the  appellant  tendered  his  bill  on 
the  day  fixed  by  the  special  judge  who  had 
tried  tbe  case,  he  found  a  judge  on  the  bench 
unacquainted  with  the  conduct  of  the  trial; 
and,  having  done  all  that  was  required  of 
him,  the  offer  to  file  was  continued  until  tbe 
next  term,  when  the  special  judge  trying  the 
case,  being  present,  signed  the  bill  that  was 
then  filed,  and  ia  now  a  part  of  the  record. 

It  is  now  insisted  that  the  amendment  of 
May  12,  1886,  does  not  apply  to  a  special 
judge,  but  to  the  regular  judge;  and  that 
when  the  appellant  tendered  his  biU  of  excep- 
tions at  the  term  following  the  trial  of  this 
case  he  should  have  had  by-standers  to  sign 
the  bill,  und  tlien  tender  it  to  the  court.  The 
difficulty  in  having  a  bill  of  evidence  attested 
at  such  a  late  day  by  by-standers  will  be 
readily  perceived;  and,  if  the  amendment  is 
ao  construed  as  lo  make  it  apply  to  tbe  regu- 
lar judge  only,  this  evil  in  the  practice  sought 
to  be  remedied  must  still  continue.  A  spe- 
cial judge  elected  in  the  manner  provided  by 
the  statute  to  try  a  case  is  tlie  judge  of  the 
court,  in  the  meaning  of  the  amendment,  and 
invested  with  all  the  powers  of  the  regularly 
elected  judge  in  the  particular  case,  and  tiiis 
power  and  authority  continues  until  the  trial 
is  ended.  When,  then,  ia  the  case,  in  con- 
templation of  law,  finally  disposed  of  in  so 
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far  as  it  affects  the  right  of  the  special  judge 
to  bear  and  determine  it?  If  a  trial  is  had, 
it  is  the  duty  of  the  special  judge  presiding 
to  hear  and  made  a  final  disposition  of  the 
case  in  the  court  below.  Where  there  is  a 
mistrial,  or  the  case  continued,  in  either 
event  the  judge,  when  abdicating  the  bench, 
loses  all  power  over  it,  and,  when  called  at  a 
subsequent  term,  must  be  heard  by  the  regu- 
lar judge,  if  he  can  properly  preside,  and,  if 
not,  a  special  judge  must  again  be  chosen. 
If  a  special  judge  has  the  power  (and  this 
will  not  be  questioned)  to  fix  a  day  at  the 
succeeding  term  of  the  court  to  prepare  and 
file  the  bill  of  evidence,  his  authority  or  right 
to  preside  extends  over  the  case  until  pre- 
pared for  an  appeal  to  this  court;  and,  if 
otherwise,  the  unsuccessful  party  is  left  with- 
out H  judge  to  sign  the  bill,  or  to  determine 
the  truth  of  what  it  contains.  There  is  no 
refusal  on  the  part  of  the  special  judge  to 
sign  the  bill,  but  his  absence  prevent^  the 
party  from  doing  more  than  to  offer  to  file 
it  on  the  day  the  special  judge  has  said  it 
ahO'ild  he  filed.  Although  the  amended  act 
was  passed  after  the  trial,  it  was  in  force  be- 
fore the  day  for  filing,  and,  being  purely 
t^mediHl  in  its  character,  applies  as  well  to  a 
case  tried  before  as  after  its  passage;  the 
reuiedy  existing  when  the  offer  to  file  was 
made.  In  our  opinion,  therefore,  the  bill  of 
evidence  was  properly  signed  by  the  special 
judge,  and  must  be  considered  by  this  court. 
The  appellee  is  seeking  to  make  the  clerk 
liable  for  his  failure  to  issue  an  execution 
wlien  directed  by  his  attorney;  and  the  de- 
fense is  that  the  record  was  lost,  so  that  the 
costs  could  not  be  taxed,  and  the  execution 
issued.  There  was  more  ttian  one  trial  in 
this  case;  and,  while  the  interrogHtories  pro- 
pounded to  the  jury  In  the  first  trial  might 
have  warranted  a  judgment  for  the  defendant, 
still  no  appeal  was  asked  for  or  granted  from 
that  trial  which  might  have  been  considered 
on  the  final  hearing,  and  the  case  must  now 
be  determined  alone  by  what  transpired  dur- 
ing the  progress  of  the  trial  resulting  in  the 
judgment  complained  of.  A  clerk  is  not  an 
Insurer  of  the  records  in  his  office,  and  would 
be  released  from  liability  by  the  wanton  de- 
struction of  the  office  and  its  contents,  when 
not  within  his  power  to  prevent  it,  or  from 
discharging  a  duty  by  reason  of  the  act  of 
others  over  which  he  has  no  control,  and 
whose  actionhe  could  not  prevent;  still,  hav- 
ing the  custody  of  records  in  which  the  entire 
p&bUc  has  an  interest,  and  of  such  great  val- 
ue as  cannot  well  be  estimated,  he  must  exer- 
cise a  high  degree  of  diligence  in  their  pres- 
ervation and  safe-keeping, — such  diligence  as 
a  prudent  man  would  exercise  when  intrusted 
with  the  custody  uf  such  valuable  papers.  It 
is  no  defense  to  an  action  charging  a  clerk 
with  a  breach  of  official  duty  as  to  the  custody 
of  a  record  to  say  that  it  was  taken  from  his 
office  without  his  knowledge  or  consent,  un- 
las  coupled  with  the  averment  of  diligence 
on  his  part,  and  that  within  a  reasonable  time 
be  bad  made  diligent  search  for  It,  and  was 
v.l28.w.no.l6— 22 


unable  to  find  it.  The  statement  that  It  waa 
the  custom  to  permit  attorneys  to  take  records 
from  the  office,  and  impossible  to  prevent  it, 
constitutes  no  defense  whatever.  It  is  the 
duty  of  the  clerk  to  prevent  this;  and  such  a 
custom  as  permits  records  to  be  taken  from 
the  office  by  parties  in  interest,  or  others,  in- 
stead of  releasing  the  clerk  from  liability, 
fixes  his  responsibility  for  the  damages  sus- 
tained. It  is  the  duty  of  the  clerk  to  issue 
executions  when  ordered  by  the  attorneys; 
and  in  this  case  an  entry  was  made  by  the  at- 
torneys to  issue  the  execution  at  once;  and 
failing  tn  do  so,  and  the  appellee  losing  his 
debt  thereby,  the  clerk  is  responsible,  unless 
he  has  some  valid  defense.  It  is  not  pretend- 
ed that  the  reasonable  discbarge  of  other  du- 
ties prevented  the  execution  from  being  is- 
sued In  proper  time,  but  the  defense  is  thai 
the  record  was  lost,  and  the  attorney  so  noti- 
fied as  soon  as,  or  in  a  day  or  two  after,  the  or- 
der to  issue  the  execution  was  made.  Now, 
if  at)stracted  by  some  one,  or  lost  without  the 
fault  of  the  clerk,  and  such  facts  should  be 
alleged,  the  excuse  raiglit  be  deemed  sufficient; 
but  facts  must  be  stated  showing  a  proper  de- 
gree of  diligence  in  the  preservation  of  such 
papers.  It  Is  made  the  duty  of  the  clerk,  by 
statute,  to  tax  the  costs,  and  include  them  in 
the  execution,  that  the  entire  debt  and  costs 
may  be  made;  and,  if  he  fails  to  do  so,  to  the 
extent  of  this  failure  he  is  responsible  for  the 
damages  sustained.  This  taxation  could  not 
well  be  made  without  the  papers  in  the  case. 
A  mere  statement  that  the  papers  are  lost, 
and  therefore  the  costs  could  not  be  included, 
or  the  execution  issued,  is  not  a  sufficient  re- 
sponse. The  court  must  know  the  diligence 
the  clerk  exercised  in  preserving  the  record, 
and  that  the  fault  or  loss  could  not  have  been 
the  result  of  his  own  negllgenoe. 

There  is  testimony  in  the  case  conducing  to 
show  that  the  attorneys  for  the  plaintiff,  in 
the  judgment  upon  which  the  execution  is- 
sned,  had  the  custody  or  possession  of  the 
record  that  was  said  to  be  lost,  at  the  time 
the  execution  was  directed  to  be  issued;  and 
during  the  progress  of  the  trial  the  appellant 
offered  to  file  an  amended  answer  alleging  that 
fact,  and  relying  upon  it  as  a  defense  to  the 
action.  The  court  refused  to  permit  the 
amendment  to  be  filed,  and  in  doing  so  the 
court  erred.  If  the  plaintiff  or  his  attoineya 
bad  taken  the  records  from  the  office,  and  thus 
prevented  the  clerk  from  taxing  the  costs,  so 
as  to  issue  the  execution,  the  fault  is  theirs, 
and  not  the  neglect  of  the  clerk;  or,  if  negli- 
gence on  the  part  of  the  clerk  in  permitting 
the  record  to  be  taken  from  his  office  by  the 
plaintiff  or  bis  attorney,  it  was  equally  the 
negligence  of  the  plaintiff  or  his  attorney  io 
not  returning  it,  and  such  neglect  aa  caused 
the  loss,  and  for  which  the  clerk  should  not 
be  held  responsible.  An  instruction  should 
have  been  given  to  that  effect,  and  the  amend- 
ed answer  permitted  to  be  filed;  and  instruc- 
tion C,  that  was  in  effect  an  instruction  to 
find  for  the  plaintiff,  should  have  been  re- 
fused.   The  judgment  below  is  reversed  and 


Digitized  by 


Google 


888 


SOUTHWESTERN  REPOBTEB,  Vol.  12. 


(Tenn. 


remanded,  with  directions  to  award  a  new 
trial,  and  for  proceedings  consisteht  with  this 
opinion. 


Bbtan  «t  ai,  «.  Hendeiisoit. 
(Supreme  Court  of  Tennessee.    Oct  8, 1889.) 

LlJLBIIJTT  OV  SCKXTIES. 

One  of  three  partners  bought  out  the  others, 
crtTing  them  notes  with  sureties  for  their  shares, 
the  purchaser  agreelDR  to  pay  4U  the  debts  of  the 
firm,  and  acquiring  all  the  assets.  The  outgoing 
partners  gave  the  other  a  bond  conditioned  to  con- 
vey  to  him  the  firm  real  estate.  The  purchaser 
faued  to  pay  the  firm  debts,  and  the  outgoing  part- 
ners agreed  to  repurchase  the  realty  for  a  fixed 
sum,  which  was  to  be  applied  on  the  firm  debts, 
for  which  sH  the  partners  were  liable,  which  agree- 
ment was  performed.  Held,  that  the  real  estate 
having  been  reacquired  for  a  full  price,  and  the 
proceeds  applied  on  the  firm  debts,  no  right  which 
the  sureties  on  the  notes  had  in  the  real  estate  was 
prejudiced,  and  their  liability  on  the  notes  was  not 
affected  thereby. 

Appeal  from  chancery  court,  Sevier  county; 
Henut  E.  Gibson,  Chancellor. 

Pickle,  TuiTiei-  dt  MoMahan,  for  appellant. 
MuUendon  Pendland,  for  appellees. 

LxTRTON,  J.  This  is  a  bill  filed  to  perpet- 
ually enjoin  a  judgment  at  law.  A  demur- 
rer to  the  jurisdiction  of  the  court  to  enter- 
tain the  bill  upon  the  facts  alleged  was  over- 
ruled. Subsequently  the  bill  was  amended, 
npon  leave  {^ranted  in  the  decree  overruling 
demurrer.  The  defendant,  instead  of  again 
demurring,  answered  the  bill  amended,  deny- 
ing the  facts  upon  which  relief  wa.^  sought. 
The  action  of  the  court  in  overruling  demur- 
rer to  the  original  bill  is  now  assigned  as  er- 
ror. The  demurrer  ought  to  have  been  sus- 
tained. It  is  insisted,  however,  that,  inas- 
much as  the  bill  was  subsequently  amended, 
the  failure  of  defendant  to  demur  to  tlie 
amended  bill  is  a  waiver  of  jurisdiction. 
This  would  doubtless  be  true  if  the  amend- 
ment had  cured  the  defective  bill,  but  in  this 
case  the  amendment  did  not  improve  the  bill. 
Treating  the  amendment  as  part  of  the  orig- 
inal bill,  the  demurrer  was  well  taken.  In 
view  of  the  fact  that  the  amendment  did  not 
cure  the  fault  pointed  out  by  the  demurrer, 
we  would  probably  be  justified  In  now  re- 
versing the  action  of  the  court  in  overruling 
the  demurrer,  notwithstanding  the  subse- 
quent amendment;  it  being,  in  effect,  no 
amendment  at  all,  in  the  view  we  take  of  the 
merits  of  the  bill.  We,  however,  find  it  un- 
necessary to  rest  our  decision  upon  this  ques- 
tion. The  facts,  as  we  find  them,  which  are 
necessary  to  be  stated,  are  these:  The  de- 
fendant, J.  T.  Henderson,  one  George  Lee, 
and  J.  C.  Bryan  were  partners  in  a  small 
villMge  store.  The  firm  owned  a  business 
house,  in  which  they  carried  on  business. 
They  also  owned  a  stock  of  general  merchan- 
dise, and  some  book-accounts.  They  were 
indebted  for  goods  bought  for  the  use  of  the 
business  in  about  the  sum  of  91,000.  Hen- 
derson and  Lee  sold  out  their  respective  in- 
terests in  the  firm  assets,  including  the  realty, 
to  their  copartner,  J.  C.  Bryan.    The  terms 


of  the  sale  were  that  Bryan  should  pay  to 
each  of  them  the  sum  of  9425,  and  assume  all 
the  liabilities  of  the  firm.  The  trade,  as 
stated  by  the  witnesses,  was  a  lumping  trade 
of  all  the  assets,  in  consideration  that  the 
purchaser  would  assume  and  pay  all  the  firm 
indebtedness,  and  pay  In  addition  to  each  of 
them  the  sum  of  $425.  The  legal  title  to  the 
firm  realty  was  in  the  selling  partners,  Hen- 
derson and  Lee,  and  they  gave  to  Bryan  a 
bond  in  the  sum  of  $1,650,  conditioned  to  tra 
void  when  they  should  make  a  good  warranty 
deed  to  the  store-house  and  lot.  Separate 
notes  were  executed  for  the  share  of  the  pur- 
chase money  due  to  each  of  the  vendors. 
Complainants  became  sureties  upon  their 
notes,  and  judgment  having  been  obtained  at 
law  upon  the  notes  payable  to  defendant, 
Henderson,  they  now  seek  to  be  relieved  from 
liability.  J.  C.  Bryan  did  not  pay  off  the 
firm  indebtedness  assumed  by  him.  In  con- 
sequence of  this  Henderson  and  Lee,  who 
were  still  liable,  agreed  to  repurchase  (be 
firm  realty,  and  to  pay  for  it  the  sum  of  $712; 
this  purchase  money  to  be  applied  in  pay- 
ment of  such  of  the  outstanding  debts  as- 
sumed  by  Bryan  as  he  should  designate. 
Upon  the  payment  by  them  of  this  sum  in 
debts  designated  by  Bryan,  he  surrendered 
his  bond  for  title,  and  It  was  canceled,  never 
having  been  registered.  This  still  left  about 
$800  of  firm  debts  unpaid.  Bryan  remained 
the  owner  of  the  remnant  of  the  old  stock, 
and  of  the  book-accounts,  and  still  liable  up- 
on the  notes  executed  to  Henderson  and  Lee, 
and  still  bound  to  pay  off  the  remainder  of 
the  firm  debts  assumed  by  him. 

The  contention  of  complainants,  that  these 
notes  were  alone  given  for  the  purchase 
money  of  the  house  and  lot,  and  that  the 
rescission  of  the  sale  operates  as  a  payment 
of  the  notes,  is  unfounded  in  fact.  The 
notes  represented  the  money  to  be  paid  for 
the  entire  firm  assets,  in  addition  to  which 
the  purchaser  was  to  assume  and  pay  off  the 
firm  indebtedness.  The  charge  in  the  bill 
that  when  the  title-bond  was  surrendered  it 
was  agreed  that  these  notes  should  be  can- 
celed is  likewise  unsupported  by  any  com- 
petent evidence. 

It  is  next  insisted  that  the  reacquirrroent 
by  the  vendors  of  the  real  estate,  whicli  at 
least  in  part  was  to  be  paid  for  by  the  notes 
on  which  complainants  are  bound,  operates  as 
an  exoneration  to  the  extent  that  ttie  real  es- 
tate forms  a  part  of  the  consideration  for  the 
notes.  It  is  undoubted  law  that,  if  a  cred- 
itor does  any  act  which  operates  to  release 
or  discharge  any  lien  or  security  that  he 
holds  from  the  principal  debtor,  to  the  preju- 
dice or  injury  of  sureties^  the  sureties  will  be 
exonerated  to  the  extent  to  which  they  have 
been  injured.  Bond  t.  Bay,  5  Humph.  492; 
Renegar  v.  Thompson,  1  Lea,  457;  Allen  v. 
Henley,  2  Lea,  141 .  This  is  upon  the  ground 
that  sureties  paying  a  debt  are  entitled  to  be 
subrogated  to  any  lien  or  securities  belong- 
ing to  the  principal  debtor,  and  held  by  tliK 
creditor  for  the  security  of  the  debt  paid  by 
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them.  If  tbe  creditor  has  released  such  lien, 
or  retarned  sach  securities,  or  applied  or  per- 
mitted their  application  to  the  payment  of 
other  debts  of  the  debtor,  he  has  actied  in  bad 
faith,  and  the  sureties  are  Justly  entitled  to 
claim  exoneration  to  the  extent  that  they 
have  been  defeated  in  their  right  to  subroga- 
tion. How  far  does  this  equitable  principle 
operate  to  relieve  these  complainants?  Tlie 
title-bond  is  not  conditioned  to  make  deed 
upon  payment  of  the  notes  executed.  Indeed, 
there  are  no  conditions  named  upon  which 
deed  is  to  be  made.  It  does  recite  that  the 
property  which  they  bind  themselves  to  con- 
vey has  been  sold  for  $825,  l>eing  the  aggre- 
gate of  the  notes  executed  to  both  Henderson 
and  I<ee,  after  deducting  their  respective  ac- 
counts due  the  firm.  Tliis  recital  is  not  con> 
Glusive  as  to  tlie  consideration,  and,  as  before 
stated,  the  real  consideration  of  the  sale  was 
not  only  the  payment  of  $825,  but  the  pay- 
ment, in  addition,  of  all  tlie  outstanding  in- 
debtedness of  the  firm.  The  vendors  testify 
that  they  retained  tlie  legal  title  to  indemnify 
themselves  against  the  firm  debts  assumed  as 
a  part  of  the  consideration  for  the  sale.  As 
to  these  debts  their  real  relation  to  Bryan  was 
that  of  sureties;  they  l)eing  still  liable  tosuch 
creditors,  notwithstanding  their  assumption 
by  him.  Tbe  proof  does  not,  however,  show 
that  there  was  any  agreement  with  Bryan 
that  the  legal  title  should  be  retained  as  a  se- 
curity for  his  performance  of  this  part  of  bis 
contract.  Indeed,  there  seems  to  have  been 
no  express  agreement  as  to  when  the  legal 
title  should  be.  conveyed,  or  for  what  pur- 
pose it  was  withheld,  but,  in  a  court  of 
equity,  no  express  agreement  was  necessary. 
The  rule  is  that,  where  one  holds  the  legal 
title,  be  will  not  be  required  to  convey  it  to 
tbe  equitable  owner  until  tbe  latter  has  dis- 
charged all  indebtedness  growing  out  of  the 
transaction,  and  relieved  him  from  all  liabil- 
ity for  him.  Williams  v.  Love,  2  Head,  79; 
Mitchell  V.  Brown,  6  Cold.  509.  It  cannot  be 
contended  that  Bryan  could  have  compelled 
tbe  conveyance  of  the  legal  title  until  he  had 
relieved  the  defendant  from  all  liability  upon 
tbe  firm  debts,  which  the  former,  as  a  part 
consideration  for  tbe  purchase,  had  assumed 
to  pay.  Neither  would  the  complainants, 
upon  tbe  payment  by  them  of  tliese  note.«, 
have  been  entitled  to  be  subrogated  to  the 
lien  of  Henderson  and  Lee  upon  this  proper- 
ty, so  long  as  the  latter  were  still  liable  as 
sureties  of  tbe  purchasing  partner  upon  the 
firm  debts  assumed  by  him.  Their  equity  to 
be  exonerated  from  the  liability  for  J.  C. 
Bryan  was  superior  to  the  equity  of  com- 
plainants, as  sureties  upon  these  notes.  Inas- 
much as  the  assumption  of  these  debts  was 
Just  as  much  a  part  of  the  purchase  price  of 
these  lots  as  the  notes  upon  which  complain- 
ants were  t>onnd  as  sureties.  Concerning  the 
doctrine  of  subrogation,  this  court  has  said, 
in  the  late  case  of  Greenlaw  v.  Pettit,  "that 
tlie  rigiit  of  subrogation  is  a  pure  equity,  and 
is  allowed  only  in  relief  of  a  meritorious  cred- 
itor, and  onljt  witen  and  where  it  does  not  con- 


flict with  the  legal  or  equitable  rights  of  other 
creditors  of  tbe  common  debtor."  3  Pickle, 
480,  11  8.  W.  Bep.  357.  See,  also,  8  Pom. 
Eq.  Jur.  p.  469,  §  1419;  Gilliam  v.  McCor- 
mack,  1  Pickle,  597,  4  S.  W.  Bep.  521.  The 
property  was  reacquired  by  defendant  for  a 
full  price,  and  this  value  applied  upon  the 
firm  debts.  It  follows,  therefore,  that  no 
right  or  equity  which  complainants  had  in 
or  to  this  property  ha?  been  impriired  or  preju- 
diced by  the  resale  of  it  to  the  original  ven- 
dors. They  have'  applied  it  in  payment  of 
the  purchase  price  at  its  full  value,  leaving 
their  notes  still  unpaid.  They  are  not  en- 
titled to  any  relief  whatever  by  reason  of  this 
transaction.  The  decree  of  the  chancellor 
must  be  reversed,  and  the  bill  dismissed, 
with  all  costs. 


Staples  et  al.  v.  Handlet  et  al. 

{Sujn'eme  Court  of  Tennessee.    Oct.  15, 1889.) 

Lib  PsNoaNS— Injunction  Bono. 

1.  In  a  suit  concerning  the  tiUe  to  real  estate, 
where  the  defense  is  that  complainant  soqnired  his 
Interest  after  tbe  property  had  become  Involved  in 
litigation,  it  is  necessaryto  show,  in  order  to  charge 
complainant  with  constructive  notice  of  lis  pen- 
dens, that  the  subpoena  in  the  case  had  been  served 
upon  the  defendants  before  complainant  toolc  title, 
but  it  is  not  necessary  to  allege  such  fact  in  the  an- 
swer. 

3.  The  only  liability  on  a  bond  given  in  a  suit 
to  enjoin  the  sale  of  land  under  a  decree  Is  for  such 
damaees  as  were  oansed  by  the  delay  in  the  ezeoa- 
tion  of  the  decree. 

Appeal  from  chancery  court,  Morgan  coun- 
ty; Uenbt  B.  Gibsoit,  Chancellor. 

Henderson  A  Jouroleman,  for  appellants. 
B.  B.  Young  and  T.  A.  Wright,  for  respond- 
ents. 

LtTRTON,  J.  As  to  strangers  to  a  pending 
suit,  the  constructive  notice  of  lis  pendens, 
where  only  such  notice  is  relied  upon,  begins 
with  tbe  service  of  the  subpcena  upon  the 
mutual  dependants  to  tbe  suit  pending. 
Tharpe  v.  Dnnlap,  4  Hetsk.  686;  Williamson 
V.  Williams,  1 1 1«a,  363.  Itis  not,  however, 
essential,  when  the  notice  of  lis  pendetu  is 
pleaded  or  relied  upon  in  answer,  that  it  shall 
be  averred  that  tlie  subpoena  had  been  served 
at  the  time  the  complainant  had  acquired  an 
interest  in  the  property  involved  in  tbe  liti- 
gation. This  fact  must,  however,  be  shown, 
for  the  Us  pendent  only  commences  with  the 
service  of  subpoena.  For  this  very  reason,  it 
is  not  necessary,  in  order  to  be  allowed  to 
prove  and  rely  upon  such  lis  pendens,  to  al- 
lege that  subpoena  had  been  served,  for  there 
was  no  Us  pendens,  as  constructive  notice, 
until  such  service.  «. 

The  second  assignment  of  errors  is  that  the 
chancellor  erred  in  giving  judgment  against 
complainants  and  the  sureties  on  injunction 
bond  for  the  amount  of  the  decree  enjoined. 
The  debt  was  not  the  debt  of  complainimts, 
nor  was  the  decree  against  them.  The  only 
liability  for  which  tbe  injunction  bond  can  be 
held  is  for  such  damiiges  as  were  actually  sus- 
tained by  the  wrongful  suing  out  tlie  in- 
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Janction.  Moore  y.  Hallum,  1  Lea,  511.  It 
does  not  matter  that  the  bond  may  liave  been 
in  double  the  amount  of  the  decree  enjoined. 
The  decree  ordered  sale  of  land  claimed  by 
complainants.  Such  damages  as  were  sus- 
tained  by  the  delay  in  the  execution  of  the  de- 
cree are  the  only  damages  which  can  be  re- 
covered. What  they  were  not  appearing, 
there  should  have  been  a  reference.  The  de- 
cree of  the  chancellor  will  be  modified  to  this 
extent,  or  remanded,  if  desired,  for  a  refer- 
ence, and  decree  for  damages  thus  ascertained. 
The  costs  of  this  court  will  be  equally  divided . 


Irwin  v.  Bkown  et  dl. 
(Siq>renM  Court  <^  Tennene&    Oct.  6, 1889.) 

Under  Code  Tenn.  tt  1489,  1531,  providing 
for  the  erection  of  mill-dams  across  waters  not 
navigable  In  the  proper,  leeal,  or  ordinai;  sense,  a 
stream  is  not  naTigable  wuoh  is  not  of  sntBclent 
depth  naturally  for  raluable  floatage,  snoh  as  rafts, 
flat-boats,  and  small  vessels  of  lighter  draft  than 
ordinary.    Folkxs,  J.,  dissenting. 

Appeal  from  chancety  court,  Andeiaon 
county;  Henbt  B.  Gibson,  Chancellor. 

C.  J.  Satoyer,  for  appellant.  Folder  <& 
Fowler,  for  appellees. 

Snodorass,  J.  The  decree  in  this  cause 
is  erroneous.  Hind's  creek  is  not  a  naviga- 
ble stream,  under  the  law  In  this  state,  and 
tiie  verdict  of  the  jury,  so  finding,  is  without 
evidence  to  support  it.  A  stream  which  is 
not  of  sufficient  depth  naturally  for  valuable 
floatage,  such  as  rafts,  flat-boats,  and  small 
vessels  of  lighter  draft  than  ordinary,  is  not 
navigable  in  any  sense,  strict,  legal,  or  ordi- 
nary, in  Tennessee.  Stuart  v.  ClarK,  2  Swan, 
9.  It  was  error  in  the  chancellor  to  in- 
strnct  the  jury  that  it  was  not  necessary 
that  a  stream  of  water  should  be  large  enough 
to  enable  boats  of  any  size  to  sail  upon  it,  in 
order  to  be  a  navigable  river  in  the  mean- 
ing of  the  law.  If  a  stream  of  water  has  a 
capacity  for  transportation  valuable  to  the 
public,  such  as  the  transportation  of  saw-logs 
to  a  river,  then  such  a  stream  is  navigable, 
and  no  one  has  a  right  to  obstruct  that  navi- 
gation. He  should  have  instructed  the  jury 
on  that  point,  as  hereinbefore  indicated.  The 
policy  of  this  state  has  been  to  encourage 
mills,  as  well  as  navigation.  Our  statute  au- 
tliorizes,  through  permission  of  the  county 
court,  (and  that  will  be  presumed  wlien  a 
mill-dam  has  stood,  as  has  the  one  involved 
in  this  controversy,  for  more  than  20  years,) 
the  erection  of  mill-dams  across  waters  not 
navigable  in  the  proper,  legal,  or  ordinaiy 
sense.  Ck>de,  §§  1439,  1524.  If  capacity  to 
float  a  log  was  the  criterion  of  navigability, 
perhaps  no  stream  in  the  state  could  be 
dammed.  It  was  not  intended  that  such  a 
construction  should  ever  be  given  the  statute, 
or  it  would  be  worse  than  void.  It  would 
have  operated  as  a  trap  and  snare  to  owners  of 
mill  property  thus  permitted  and  encouraged 
tu  build.  The  construction  given  in  the 
case  cited  is  both  sound  and  sensible,  and  we 


adhere  to  it.  The  decree  must  be  reTetsed, 
and  cause  remanded  for  a  new  trial,  witli 
costs  of  tliis  court  against  respondents. 

FoLKES,  J.,  (dUsenttng.)  I  do  not  concur 
in  the  above.  I  am  of  opinion  that  the  charge 
of  the  chancellor  was  correct,  and  that  the 
judgment  should  be  affirmed. 


Welckbr  «.  Staflbb  et  dl. 

(Supreme  Court  of  Tenneaiee.    Oct.  17, 1889.) 

FKAUDtTLKirP  CoirVltTANOSS  —  AoTUAl,  F0S8KS8TON. 

Where  a  Judgment  debtor  oonveys  land  to 
his  wife  and  children  for  a  recited  consideration, 
a  part  of  which  is  paid,  and  the  vendees  are  In  act- 
ual possession  for  seven  years,  such  possession  is 
presumed  to  be  with  the  legal  title,  and  the  oon- 
veyanoe  cannot  be  attacked  for  fraud. 

Appeal  from  chancery  court,  Boaae  counfy; 
Hbnry  B.  Gibson,  Chancellor. 

&.  W.  Henderson,  for  appellants.  Weioker 
<e  McNutt,  for  appellee. 

Tttrnet,  C.  J.  Joseph  Meicke  &  Son,  be- 
ing indebted,  for  the  benefit  of  creditors 
made  a  general  assignment  to  complHinnnt, 
Welcker,  in  trust.  Thomas  Staples,  who  was 
indebted  to  Meicke  &  Son  by  judgment  in  the 
sum  of  about  J>104,  conveyed  his  land  to  his 
wife  and  children  for  a  recited  consideration, 
part  of  which  was  paid.  The  assignee  filed 
this  bill,  attacking  said  conveyance  for  fraud. 
The  chancellor  decreed  for  complainant.  The 
land  was  sold,  and  purchased  by  Meicke,  the 
senior  member  of  the  firm.  The  case  is  be- 
fore us  on  writ  of  error.  It  clearly  appears, 
for  more  than  seven  years  prior  to  the  filing 
of  the  bill  the  vendees  were  in  the  actual 
possession  of  the  land,  claiming  it  as  theirs. 
The  fact  that  the  husband  and  father  lived 
with  them  made  no  difference,  as  the  posses- 
sion is  presumed  to  be  with  the  legiU  title. 
Meicke,  the  purchaser,  while  not  a  party  by 
name,  Is  a  privy  to  the  suit.  If  complain- 
ant, his  assignee,  succeeds,  a  debt  is  paid  to 
him,  which  is  to  be  applied  to  the  claims  of 
his  creditors,  and  for  his  benefit.  He  will 
have  an  interest  in  any  surplus  remaining  of 
his  assigned  estate  after  the  payment  of  his 
debts;  therefore  his  title  will  fail  on  reversal 
upon  a  writ  of  error.  Decree  reversed,  and 
bill  dismissed,  with  costs. 


State  «.  Hill. 

{Supreme  Court  of  JOsaouiri.    Kar.  4, 1880.) 

Bnx  07  ExCTFTioira— Tnn  or  Fiuko. 

In  Uissonri,  where  the  court  has  adjourned, 

after  making  an  order  allowing  a  certain  time  in 

which  to  file  a  bill  of  exceptions,  it  cannot  extend 

the  time  by  a  similar  order,  at  a  subsequent  term. 

Appeal  from  circuit  court,  Daviess  ooanty; 
Charles  H.  S.  Goodman,  Judge. 

Defendant  was  indicted  and  duly  tried  for 
embezzlement.  The  trial  resulted  In  a  con- 
viction, and  sentence  to  imprisonment  for 
two  years.  Motions  fur  new  trial  and  in  ar- 
rest were  overruled  at  the  April  term,  1887, 
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of  the  Daviess  circuit  court.  At  thfl  same 
term  defendant  took  an  appeal  to  tbe  supreme 
conrt.  and  an  order  was  entered  extending 
the  time  to  file  bill  of  exceptions  to  the  first 
day  of  the  next  (June)  term.  On  the  ninth 
day  of  the  Jane  term  the  court  extended  the 
time  to  July  15th.  The  bill  was  filed  July 
12th. 

W.  T.  SvUlivnn  and  John  Leopard,  for  ap- 
pellant.   The  Attorney  General,  for  tbe  State. 

Barolat,  J.  After  the  rulings  were 
made  on  defendant's  final  motions,  and  his 
appeal  was  allowed,  the  court,  at  the  same 
term,  extended  his  time  to  file  bill  of  excep- 
tions to  the  first  day  of  the  next  term.  When 
that  time  expired,  the  court,  then  holding 
another  term,  made  an  order  for  a  further 
extension,  within  which  the  bill  was  filed.  It 
is  now  insisted,  bythe  vigilant  representative 
of  the  state,  that  we  cannot  properly  consid- 
er tbe  bill  thus  filed.  The  point  seems  well 
taken.  The  record  in  the  cause  having  been 
closed  at  a  previous  term,  the  authority  of 
tbe  coart  thereafter  to  allow  a  bill  of  excep- 
tions depended  on  the  order  to  that  effect 
made  at  that  term.  In  accordance  with  the 
statute  on  that  subject.  The  court  could  not 
pn^>erly,  in  the  first  instance,  make  an  or- 
der at  a  sabsequentterm,  after  the  cause  had 
terminated,  allowing  a  bill  of  exceptions  to 
proceedings  at  the  prior  term.  Any  allow- 
ance oif  the  bill  at  such  a  time  would  derive 
vitality  only  from  the  action  of  the  oonrt 
taken  dnring  the  term  when  the  cause  was 
pending,  by  virtue  of  which  the  bill  could  be 
connected  with,  and  by  relation  made  part,  of 
the  record.  We  are  of  opinion  that  after  the 
extended  time  has  expired  the  court  cannot 
properly  make  a  further  order  of  extension. 
It  is  hence  necessary  to  exclude  the  bill  of 
exceptions  from  consideration  on  this  appeal. 
No  suggestion  of  any  error  in  the  record 
fTirpeT  has  been  made.  We  have  carefully 
reviewed  it,  and  fail  to  discover  any.  The 
indictment  conforms  to  the  statute,  and  the 
subsequent  proceedings  before  Judge  Gooiv 
MAM  appear  regular  throughout.  The  judg- 
ment is  afiirmed,  with  the  approval  of  all  the 
judges,  except  Ray,  C.  J.,  absent,  and  Sueb- 
wooD.  J.,  expressing  no  opinion. 


Cbaio  t).  SouDDER  et  at. 
ISujn-eTne  Court  of  Missouri.    Nov.  18, 1889.) 
Appeal — Reoobd. 
Under  supreme  court  rule  Mo.  No.  15,  requir- 
ing appellants  to  make  an  abstract  of  the  record 
in  the  canoe,  getting  forth  as  mooh  thereof  as  Is 
neoeaaarjr  to  a  f nU  understanding  of  all  the  ques- 
tions presented  to  the  oonrt  tor  its  decision,  the 
court  cannot  pass  upon  instructions,  where  they 
are  not  oopfea  In  such  abstract,  and  their  sub- 
itanoe  is  not  given  therels. 

Appeal  from  St.  Louis  circuit  court;  Dam- 
lEX.  DrLiX)N,  Judge. 

Action  by  Archibald  N.  Craig  against  John 
A.  Scodder  and  William  H.  Scudder  for  serv- 
ices rendered.  There  was  a  judgment  for 
defendants,  and  plaintiff  appeals. 


Smith  dt  Harrison,  for  appellant.  Kruin 
c6  JonoH  and  Douglas  &  Scudder,  for  re- 
spondents. 

Shkrwood,  J.  1.  Action  on  a  contract  for 
services  rendered  as  clerk  of  defendant*,  and 
the  simple  issue  presented  by  the  pleadings 
was  whether  such  a  contract  was  made. 
There  was  evidence  on  this  point  pro  and 
etm,  and  the  jary  brought  in  a  verdict  for  the 
defendants.  What  the  instructions  were 
we  are  not  informed,  and  so  cannot  pass  up- 
on the  propriety  of  their  being  given  or  re- 
fused. Our  rule  15  requires  that  the  appel- 
lant or  plaintiffs  in  error  make  out  "an  ab- 
stract or  abridgement  of  the  record  in  said 
cause,  setting  forth  so  much  thereof  as  is  neo- 
essary  to  a  full  understanding  of  all  the  ques- 
tions presented  to  this  court  for  its  decision." 
The  instructions  are  not  copied  in  appellant's 
abstract,  nor  is  their  substance  given.  The 
object  of  our  rule  Is  to  avoid  the  necessity  of 
recurring  to  the  record  in  order  to  discover 
whether  error  has  been  committed.  Under 
that  rule,  the  abstract  stands,  and  was  in- 
tended to  stand,  as  a  substitute  for  and  in 
lieu  of  the  record,  and  we  will  not  examine 
the  latter,  but  rely  upon  the  former,  and  up- 
on that  decide  the  cause.  Long  v.  Long,  96 
Mo.  180,  8  S.  W.  Rep.  766;  Bank  v.  Iron  Co., 
97  Mo.  38,  10  8.  W.  Eep.  865;  Flannerv  V. 
Railroad  Co.,  97  Mo.  192,  10  S.  W.  Rep. 
894;  Jayne  v.  Wine,  11  8.  W.  Rep.  969. 

2.  As  to  the  evidence  offered  of  the  report 
of  the  referee,  in  order  to  show  what  one  of 
the  defendants  swore  on  a  former  occasion 
and  in  another  cause,  such  evidence  is  so 
clearly  hearsay  as  to  require  no  farther  com- 
ment. We  affirm  the  judgment.  AU  concur, 
except  Bat,  0.  J.,  absent. 


BUROB89  et  al.  «.  Bowlbb. 

(Supreme  Court  of  Missouri    Nov.  4, 1889.) 

WroOW'S  BUEOTIOH. 

Where  a  testator  gives  to  his  wife  all  his 
property  so  long  as  she  remains  his  widow,  she 
may,  nevertheless,  take  such  of  it  as  the  home- 
stead and  administration  laws  give  her,  without  a 
formal  renunciation  of  tbe  will.  Unless  the  estate 
given  by  the  will  exceeds  that  given  by  law,  there 
18  no  consideration  for  an  election,  and  she  need 
make  none. 

Error  to  circuit  court,  Lincoln  county; 
Eluah  Robinson,  Judge. 

Action  of  ejectment  by  Martlia  Burgess 
and  others  against  Susan  J.  Bowles.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror. 

Bmtth,  Stiver  A  Brown  and  R.  H.  Norton, 
for  plaintiff  in  error.  Martin  A  Avery  and 
Dunn  A  Colbert,  for  defendants  in  error. 

Barclay,  J.  Vaden  Giles  died  in  1872, 
leavinga  will,  as  follows:  "First,  after  all  my 
lawful  debts  are  paid  and  discharged,  the  re- 
mainder of  my  estate,  real  and  personal,  I 
give  to  my  wife,  Susan  Jane  Giles,  as  long 
as  she  remains  my  widow,  to  dispose  of  any 
portion  of  the  estate  for  her  support,  if  nee- 
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essary.  I  also  constitute  my  said  wife  my 
lawful  executrix,  to  sell  and  dispose  of  any 
property,  personal  and  real,  and  pay  oS  all 
lawful  debts  I  owe.  And  if  there  be  any 
property  left  after  her  death  it  shall  be  di- 
vided among  my  children."  Plaintiffs  are 
his  children.  Defendant  was  his  widow.  In 
1875  she  married  Bowles.  After  defend- 
ant's roarria^^e  this  action  of  ejectment  was 
brought.  The  land  in  question  was  bought 
by  Giles,  and  partly  paid  for  during  his  life- 
time. He  resided  on  it  with  the  defendant 
nt  the  time  he  died,  and  for  several  months 
before.  The  deed  to  him  as  grantee  was  de- 
livered to  defendant  after  liis  death.  As 
both  parties  claim  through  him  as  owner, 
there  will  be  no  need  to  consider  any  other 
question  of  title  on  the  facts  disclosed  than 
that  hereinafter  discussed. 

For  the  purposes  of  this  case  the  land  must 
be  regarded  as  the  homestead  of  deceased.  It 
was  within  the  legal  limits  regarding  value 
and  extent,  and  was  all  the  realty  he  owned. 
He  left  some  pei-sonal  property.  Defendant, 
while  his  widow,  took  possession  of  all  this 
property,  bad  the  will  probated,  and  paid  ofiF 
a  number  of  his  debts.  In  so  doing  she  prob- 
ably intended  to  act  under  the  will,  but,  after 
her  marriage  to  Mr.  Bowles,  she  claimed  the 
land  by  virtue  of  the  homestead  law.  That 
is  her  claim  now.  The  law  in  force  when 
Giles  died  controls  the  rights  of  these  parties. 
Under  it  the  widow  would  take  the  same  es- 
tate owned  by  the  deceased  in  the  homestead, 
his  children  being  adults  when  this  suit  was 
begun.  Skouten  v.  Wood,  (1874.)  57  Mo. 
380;  Register  v.  Hensley,  (1879,)  70  Mo.  190. 
PlaintifCs'  counsel  contend  that,  as  defendant 
acted  under  the  will,  she  must  be  taken  to 
have  elected  the  estate  thereby  created,  and 
hence  could  not  take  under  the  homestead 
law  adversely  to  that'  estate.  Had  she  re- 
ceived any  greater  estate,  real  or  personal, 
onder  the  will,  than  that  which  she  would 
otherwise  have  been  entitled  to  take  under 
the  homestead  and  administration  law,  it 
would  be  necessary  to  meet  and  decide  that 
question.  But  the  doctrine  of  election  can 
have  no  application  where  the  property  re- 
ceived onder  the  will  is  nut  greater  than  the 
party  would  have  the  right  to  take  under  the 
law,  without  reference  to  any  will.  Plain- 
tiffs did  not  establish  in  this  case  that  It  was 
gresiter.  Without  such  showing,  the  home- 
stead, the  subject  of  this  action,  must  be  re- 
garded as  vested  absolutely  in  defendant 
from  Giles'  death,  (Wag.  St.  p.  698,  §  5,)  as 
well  as  his  personal  property  to  the  extent 
defined  by  the  administration  law  then  in 
force.  (Wag.  St.  p.  88,  g§  33,  35;  Cumraings 
V.  Cumminga,  [1873,]  51  Mo.  261;  Hast;ngs 
V.  Myers'  Adm'r,  [1855,]  21  Mo.  619.)  If 
there  was  no  property  on  which  the  will 
would  operate,  as  against  the  widow's  abso- 
lute statutory  rights,  there  would  be  no  con- 
sideration for  an  election  by  her,  and  the 
reason  on  which  the  doctrine  of  election  rests 
would  fail.    No  formal  renunciation  of  the 


will  would  be  necessary,  in  such  case,  to  con- 
firm her  title  to  the  property  which  the  law 
itself  gave  her.  Hasenritter  v.  Hasenrittt-r. 
77  Mo.  162. 

The  result  reached  in  the  trial  court  was 
not  in  harmony  with  these  views,  so  we  all 
agree  to  reverse  the  judgment,  and  remand 
the  cause. 


HABBINaTON  «t  eU.  9.  ClTT  OF  SeDAUA. 

(Supreme  Court  of  UUgovH.    Nov.  4, 1889.) 
Wmntss— HnsBi.irs  and  Wm— Instbuotiokb. 

1.  Under  the  Klssourl  statutes  the  husband  Is 
not  a  competent  witness  In  an  action  by  the  hus- 
band and  wife  for  personal  injuries  to  the  wife. 

2.  A  part;  cannot,  on  appeal,  complain  of  In- 
structions embodying  prlnoiples  advanced  by  lilm- 
self ,  or  which  contain  inoonsistenoles  arising  from 
those  given  at  his  request. 

8.  A  plaintUt  cannot  complain  of  an  Instruotion 
which  requires  the  finding  of  faots  'unneceasary 
for  a  defense. 

4.  Where  instructions,  taken  together,  fairly 
present  the  rule  of  law,  a  judgment  wiU  not  be  re- 
versed on  accoant  of  the  inoompleteness  or  vsgne- 
ness  of  one  of  them. 

Appeal  from  circuit  court,  Pettis  county; 
Richard  Field,  Judge. 

Plaintiffs,  Edward  E.  Harrington  and 
Mary  E.  Harrington,  are  husband  and  wife. 
Their  claim  is  for  personal  injuries  to  Mrs. 
Harrington,  caused  by  a  defective  plank-walk 
in  a  street  in  Sedalia.  The  defense  asserts 
her  contributory  negligence,  and  that  the 
place  where  the  injury  occurred  was  not  part 
of  the  public  highway.  An  addition  to  the 
city  had  been  laid  out  by  plat,  approved  by 
the  municipal  authorities,  and  recorded  by 
the  land-owner.  It  represented  the  place  in 
question  as  part  of  a  dedicated  street.  Wheth- 
er or  not  the  city  had  opened  it  to  public  trav- 
el before  the  plaintiff  was  injured  was  an 
important  issue  in  the  case,  upon  which  the 
evidence  was  conflicting.  At  the  trial  the 
court  gave  a  number  of  instructions,  some  of 
which,  with  other  material  matters,  will  be 
noted  in  the  opinion.  A  verdict  for  defend- 
ant resulted.    Plaintiffs  appeal. 

B.  J.  Smith  and  W,  K.  Aldrieh,  for  ap- 
pellants.   Louit  Hoffman,  for  respondent. 

Barclay,  J.  1.  Plaintiffs  complain  of  the 
action  of  the  court  in  submitting  to  the  jury, 
by  an  instruction,  the  question  whether  the 
street  where  the  injury  occurred  "was  then 
and  there  necessary  for  the  convenience  and 
use  of  the  traveling  public,"  and  in  repeating 
that  idea  in  other  instructions  given  for  de- 
fendant. This  objection  loses  whatever  force 
it  might  otherwise  have  when  it  is  notni  that 
the  court  had  approved  the  same  theory  at 
the  instance  of  plai  ntiffs  themselves.  We  find 
recited  in  the  fifth  instruction  for  plaintiffs, 
among  the  facts  necessary  to  a  recovery,  the 
following:  "And,  if  the  public  convenience 
required  a  sidewalk  on  the  north  side  of  said 
portion  of  said  street,  then  it  was  defendant's 
duty  to  maintain  a  sidewalk  there  in  a  safe 
condition  for  persons  passing  along  thesame; 
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and  if  yon  Ond  that  defendant  neglected  so  to 
do,  and  that  plaintiff,  in  walking  along  said 
vralk  at  the  time  alleged,  and  in  the  exercise 
of  reasonable  care,  fell  and  was  injured  be- 
caose  of  such  neglect,  you  will  And  for  the 
plaintifb."  Parties  cannot  usually  maintain 
objections  here  to  instructions  embodying  the 
principles  they  themselves  asserted  in  the 
trial  court.  Tetherow  v.  Railroad  Co.,  98 
Mo.  85,  11  S.  W.  Kep.  810. 

2.  It  is  next  claimed  that  the  court  erred 
In  using  certain  language  in  defendant's 
fourth  instruction.  We  will  indicate  it  by 
italics  to  show  the  context.  "(4)  If  the  jury 
believe,  from  the  evidence,  that  the  point 
where  the  alleged  accident  occurred,  in*£lev- 
enth  street,  was  at  a  point  not  usually  trav- 
eled, and  that  the  city  had  never  opened  said 
Eleventh  street  at  that  point  for  the  conven- 
ience and  use  of  the  traveling  public,  and 
that  the  city  had  never  laid  down  a  sidewalk, 
but  that  the  persons  residing  in  said  neigh- 
borhood had  laid  for  their  own  use  and  con- 
venience the  planks  mentioned  by  witnesses, 
and  that  there  too*  n^ffieient  and  ample  room 
in  said  streut,  at  said  point,  «o  that  plain- 
tiff eotild  have  passed  totth  ease  and  safetiy 
said  street  and  point,  without  walking  upon 
or  touehing  said  planks,  yet  that  she  never- 
theless undertook  to  walk  upon  said  planks, 
then  she  cannot  recover,  and  your  verdict  will 
be  for  the  defendant."  This  instruction  re- 
quired the  jury  to  find  many  more  fads  than 
were  necessary  toa  defense,  and  among  them 
those  italicized.  If  "the  city  had  never 
opened  the  street  at  that  point  for  the  con- 
venience and  use  of  the  traveling  public,"  it 
would  be  fatal  to  plaintiff's  case,  according 
to  their  own  theory.  The  instruction  would 
have  been  good  had  it  stopped  at  that  point. 
Whether  the  added  matter  of  itself  would 
precluder  a  recovery  is  unnecessary  to  in- 
quire. 

8.  Error  ia  assigned  on  the  court's  declara- 
tion, at  defendant's  Instance,  that  prior  no- 
tice to  defendant  of  the  defect  in  the  sidewalk 
was  a  necessary  fact  to  warrant  a  verdict  for 
plaintiff.  Any  vagueness  there  may  have 
been  in  tliat  statement,  standing  alone,  was 
relieved  by  the  fuller  informaticm  in  plain- 
tiffs' instroction  to  the  effect  that  if  the  jury 
believe,  from  the  evidence,  that  said  sidewalk 
was  not  in  safe  condition  for  use  and  travel 
thereon,  and  that  it  was  permitted  to  remain 
80  for  such  length  of  lime  as  that,  If  said  city 
and  its  oiUoers  bad  used  ordinary  care  in  ob- 
serving the  same,  they  would  have  known  of 
its  unsafe  condition,  then  the  city  was  bound 
to  take  notice  of  said  u  nsaf  e  condition.  Plain- 
tiffs have  no  tenable  ground  of  objection  on 
that  score;  for,  in  considering  the  two  in- 
structtons  together,  the  jurors  would  have  a 
view  of  that  subject  quite  as  favorable  to 
plaintiffs  as  the  principles  of  law  warrant. 

4.  Nor  is  there  Just  cause  to  complain  of 
the  instructions  submitting  the  issue  of  con- 
tributory negligence.  Taken  together,  those 
given  for  plaintiffs  and  defendant  fairly  pre- 
sent the  correct  theory  that,  if  the  plaintiff 


could  have  avoided  injury  by  the  exercise  of 
ordinary  care,  s)ie  should  not  recover.  This 
idea  was  expressed  in  several  different  forms, 
some  of  which,  if  isolated  from  the  rest,  might 
be  subject  to  criticism.  But  instructions 
should  be  read  as  a  whole,  and  where  they 
thus  fairly  present  the  law  a  judgment  will 
not  be  reversed  on  account  of  the  incomplete- 
ness of  some  particular  one. 

5.  It  is  suggested  that  there  is  a  conSict  in 
the  instructions.  One  of  those  given  on  be- 
half of  plaintiffs  authorizes  a  verdict  for  them, 
whether  the  street,  at  the  point  in  question, 
was  necessary  for  the  convenience  and  use  of 
the  traveling  public  or  not.  On  the  other 
hand,  those  given  for  defendant  make  it  es- 
sential to  plaintiff's  case  that  the  street  was 
necessary  for  public  travel  there.  This  latter 
idea  is  also  contained  in  one  of  plaintiffs'  in- 
structions, as  has  been  already  mentioned. 
So,  whatever  inconsistency  tliere  is  in  the  in- 
structions is  contained  in  those  given  at  the 
request  of  plaintiffs.  They  therefore  cannot 
successfully  assign  it  as  error. 

6.  The  plaintiff  husband  waa  sworn  as  a 
witness,  but  an  objection  by  defendant  to  his 
competency  was  sustained.  As  the  wife  was 
the  substantial  plaintiff  in  the  action,  the  hus- 
band was  properly  excluded  from  testifying, 
under  our  statute,  on  the  subject.  No  error 
materially  affecting  the  merits  of  the  action  to 
the  prejudice  of  plaintiffs  having  been  indi- 
cated, we  all  agree  to  affirm  the  judgment, 
except  Rat,  0.  J.,  absent,  and  Shkbwood, 
J.,  expressing  no  opinion. 


Rannblls  v.  Isobioo. 
(Supreme  Court  cf  HissouH.    Nov.  18, 1889.) 

DowiB — ^Ihsanitt — Appbal. 

1.  Under  Bev.  Bt  lie.  1879,  S  8186,  giving  a 
widow  dower  in  lands  wbereoi  her  husband,  or 
any  other  person  to  his  use,  was  seised  of  an  es 
tate  of  inheritance,  the  widow  of  a  lanatlo  is  en- 
titled to  dower  in  lands  pnrohased  by  his  guardian 
with  assets  of  his  estate;  and  it  is  immaterial 
that  the  assete  used  arose  from  a  sale  of  the  luna- 
tic's lands  to  pay  debts,  and  the  investment  by  the 
guardian  was  unauthorized. 

9.  The  act  of  the  wife  and  husband  in  joining 
In  the  deed  of  the  guardian,  ordered  to  be  exeoutea 
to  the  purchasers  of  the  land  at  a  sale  to  pay  the 
lunatic's  debts,  is  a  nullity,  and  does  not  bar  her 
dower.    Bannells  v.  Gemer,  80  Ho.  474. 

8.  In  Missouri,  an  agreed  case  ooouples  the 
same  footing  as  a  special  verdict;  and,  unless  the 
oourt  correctly  pronounces  its  conclusions  of  law 
upon  the  facts,  the  Judgment  will  be  reversed. 

Error  to  circuit  court.  Saline  county;  John 
P.  Strotheb,  Judge. 

Plaintiff,  as  the  widow  of  Charles  S.  Ban- 
nells, brought  her  action  for  dower  in  the  N. 
£.  4  of  section  22,  township  50,  range  21.  in 
Saline  county.  Formal  proof  being  made  of 
plaintiff's  marriage  and  widowhood,  the  fol- 
lowing agreed  statement  of  facts,  as  well  as 
evidence  additional  thereto,  were  introduced 
by  plaintiff: 

"It  was  then  admitted  and  agreed  upon  by 
both  parties  that  on  the  11th  day  of  June, 
1859,  Vinceut  Ailarmaduke  was  the  owner  of 
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the  land  described  in  the  petition ;  and  that 
on  said  day  the  said  Mannaduke  sold  and 
conveyed  the  same,  togetlier  with  other  lands, 
by  warranty  deed,  to  one  E.  Smith  Clarkaon. 
That  the  consideration  for  such  purchase 
was  fifteen  thousand  nine  hundred  and  sixty 
dollars,  for  which  such  purchnse  money 
Clarkson  executed  to  said  Marmadnke  his  sev- 
eral promissory  notes, — one  for  *3,960.00,  and 
one  for  $8,000.00,  upon  both  which  Charles 
S.  Kannells  was  surety;  and  three  other 
notes  for  93,000.00  each,  without  personal 
security.  That,  for  the  purpose  of  securing 
the  payment  of  all  said  notes,  said  Clarkson 
and  bis  wife  executed  and  delivered  to  said 
Vincent  Marmaduke  a  mortgage  on  the  lands 
described  in  the  petition,  with  other  lands. 
Thnt  in  the  year  1865  the  executors  of  Mere- 
dith M.  MHrniaduke,  deceased,  were  the  own- 
ers of  all  said  notes  and  mortgage.  That  In 
1865  the  said  executors  recovered  a  judgment 
in  the  St.  Louis  circuit  court  against  Cliarles 
S.  Rannella  on  the  two  notes  on  which  he 
was  surety,  which  judgment  amounted  to 
about  nine  thousand  dollars.  That  in  1865 
aaid  executors  instituted  suit  in  the  Saline 
circuit  court  against  said  Clarkson  and 
wife  to  foreclose  said  mortgage  as  to  the 
three  three-thousand  dollar  notes,  which 
were  without  personal  security;  and  in  Octo- 
ber, 1866,  Judgment  was  rendered  foreclosing 
said  mortgage  as  to  said  three  notes,  said 
judgment  teing  for  the  sum  of  fourteen 
thousand  one  hundred  dollars.  That  in 
Marcli,  1866,  said  Charles  S.  liannells  was 
duly  adjudged  by  the  county  court  of  St. 
Louis  county.  Mo.,  to  be  incompetent,  and 
incapable  of  managing  bis  own  affairs;  and 
one  Robert  M.  Renick  was  duly  appointed  by 
said  court  as  guardian  of  the  person  and  es- 
tate of  said  Charles  S.  Rannells,  and  said 
Renick  duly  qualified  as  Buch  guardian,  and 
entered  upon  the  discharge  of  his  duties  as 
such;  and  that  said  Rannells  remained  Inca- 
pable of  managing  his  affairs,  and  said  Ren- 
ick continued  to  act  as  such  guardian,  from 
that  time  until  the  death  of  said  Rannells, 
which  occurred  in  1877  or  1878.  That  on  the 
18th  day  of  February,  1867,  the  said  Renick, 
as  such  guardian,  purchased  of  said  executors 
of  said  Meredith  M.  Marmaduke,  deceased, 
the  said  judgment  of  foreclosure  of  the  Clark- 
son mortgage  aforesaid,  and  paid  therefor, 
in  notes  belonging  to  said  estate  of  said 
Charles  S.  RanneUs,  which  said  notes  were 
the  proceeds  of  sales  of  land  in  St.  Louis 
county  which  belonged  to  said  estate  of 
Charles  S.  Rannells,  the  sum  of  fourteen 
thousand  four  hundred  and  sixty-three  and 
16-lUO  dollars;  and  said  judgment  was  there 
and  then  assigned  and  transferred  by  said 
executors  to  said  Renick,  as  such  guardian, 
by  an  instrument  of  writing,  in  which  said 
Renick  is  described  as  guardian  of  the  person 
and  estate  of  Charles  S.  Rannells;  and  after- 
wards, in  July,  1867,  the  said  Renick,  in 
his  first  annual  settlement  as  such  guardian, 
reported  said  purchase  of  said  judgment,  and 
the  amount  paid  therefor,  to  the  said  county 


court  of  St.  Louis  county,  and  claimed  as  a 
credit  against  said  estate  of  said  Rannella 
the  said  fourteen  thousand  four  hundred  and 
sixty-three  and  16-100  dollars  which  be  bad 
paid,  as  aforesaid,  for  said  judgment  of  fore- 
closure; and  said  credit  was  allowed  said 
Renick,  and  said  settlement  accepted  and  ap- 
proved. '  That  at  the  May  term,  1867,  of  the 
circuit  court  of  Saline  county  the  lands  de- 
scribed in  the  petition,  together  with  the 
other  land  in  said  mortgage,  were  sold  under 
said  judgment  of  foreclosure,  and  said  Rob- 
ert M.  Renick,  as  guardian  aforesaid,  became 
the  purchaser  thereof.  Said  guardian  did  not 
pay  any  cash  for  said  land  at  said  sale,  but 
bid  the  same  in  for  the  amount  of  the  judg- 
ment of  foreclosure  aforesaid,  which  he  then 
held  as  the  guardian  of  Charles  S.  Rannells; 
and  the  shenff  of  Saline  county,  the  officer 
selling  said  lands  under  said  judgment,  exe- 
cuted to  said  Robeit  M.  Renick,  as  guardian 
of  Charles  8.  RanneUs,  a  deed  to  the  lands 
described  in  the  petition,  and  the  other  lands 
described  in  said  mortgage. 

"The  plaintiff  introduced  other  evidence, 
as  follows:  A  petition  to  the  county  court 
of  St.  Louis  county  by  Robert  M.  Renick, 
guardian  of  Charles  S.  Rannells,  filed  July 
27, 1869,  praying  for  an  order  to  sell  real  es- 
tate of  said  estate.  The  condition  of  the  es- 
tiite  is  set  forth,  and,  among  other  things, 
the  petition  states:  'Your  petitioner  further 
states  that  there  lielonga  to  the  estate  of  said 
Rannells  the  following  tracts  of  land,  situat- 
ed in  Saline  Co.,  Mo.,  and  near  the  town  of 
Marshall,  the  county-seat  of  said  county,  viz.: 
The  whole  of  section  22,  township  No.  50, 
range  21,  and  the  east  half  of  the  south-east 
quarter  of  section  21,  same  township  and 
range,  and  containing  altogether  720  acres 
of  land,  for  which  the  petitioner  has  been  of- 
fered 825  per  acre.  For  the  purpose  above 
mentioned, — of  paying  outstanding  indebted- 
ness of  said  Rannells,  and  of  providing  for 
the  maintenance  of  said  Charles  S.  Rannells 
and  his  family, — there  being  sufficient  per- 
sonal assets  in  hands  of  your  petitioner  for 
these  purposes,  your  petitioner  therefore 
prays  that  he  be  permitted  to  sell  the  above- 
described  real  estate  in  the  manner  prescribed 
by  law,'  etc  The  record  of  the  county  court 
of  St  Louis  county,  which  shows  that,  upon 
the  filing  of  the  above  petition  by  said  guard- 
ian, the  said  court  found  tliat  the  personal 
estate  of  said  Rannells  was  insufficient  for 
the  discharge  of  his  debts,  and  maintenance 
of  himself  and  family,  and  ordered  that  the 
real  estate  described  in  said  petition  he  sold 
at  public  auction  on  Tuesday,  the  12th  day 
of  October,  1869,  at  the  courl>-house  door  in 
said  town  of  Marshall,  upon  the  terms  of 
one-third  cash,  and  the  biUance  in  one  and 
two  years,  with  Interest  on  deferred  pay- 
ments, etc.;  said  deferred  payments  to  be 
secured  by  deed  of  trust  on  the  premises 
sold;  notice  of  sale  to  be  given,  etc. 

"The  report  of  sale  by  Robert  M.  Renick, 
guardian  of  Charles  S.  Rannells,  to  t'e  county 
court  of  St.  Louis  county,  dated  Octubur  28, 
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1^,  which  states  that  said  Kenick,  as  such 
guaidian,  in  obedience  to  the  said  order  of 
8ale,  did,  on  October  12, 1869.  after  giving  no- 
tice, etc.,  sell  the  real  estate  mentioned  in  his 
petition  for  sale,  and  the  said  order  of  sale, 
and  tliat  Daniel  P.  Harrison  and  C.  G.  Page 
were  the  highest  bidders  for  the  north-east 
quarter  of  section  twentj-two,  (22,  \  town- 
gtiip  fiftj,  (50.)  range  twenty-one,  (21,)  Saline 
Co.,  Mo.,  and  that  they,  and  other  purchasers 
of  real  estate  sold  at  said  sale,  had  paid  some 
of  the  purchase  money  in  cash,  and  were 
ready  to  pay  the  balance  of  the  flrst  payment, 
and  execute  their  notes  for  the  balance  of  the 
purchase  money,  as  required  by  the  order  of 
sale,  whenever  the  said  county  court  shall  ap- 
prove of  said  sale,  and  order  tlie  guardian  tn 
convey  the  property  so  sold  to  the  purchasers 
thereof  ujMn  their  compliance  with  the  terms 
of  said  sale.  It  was  agreed  by  plaintiff  and 
defendant  that  the  above  report  was  accept- 
ed and  approved  by  said  county  court,  and 
deeds  ordered  executed  to  the  porchasere 
therein  named  for  the  land  purchased  by 
them,  respectively ;  and  that  afterwards,  at 
the  March  terra,  1870,  of  said  county  court, 
laid  guardian,  in  his  annual  settlement  filed 
in  said  county  court  at  said  time,  charged 
himself  with  94,480.02,  which  he  received 
for  the  land  d<>3cribed  in  said  petition  from 
asid  Harrison  and  Page  at  the  aforesaid  sale 
thereof. 

"Plaintiff  also  introduced  tn  evidence  a 
deed  from  Robert  M.  Renlck,  guardian  of  the 
person  and  estate  of  Charles  S.  Runnel  Is,  to 
D.  P.  Harrison  and  G.  G.  Page,  dated  No- 
vember 1, 1869,  and  conveying  the  land  de- 
Nribed  in  plaintiff's  petition.  This  deed  was 
also  signed  and  acknowledged  by  Charles  8. 
Bannells  and  the  plaintiff  at  the  same  time 
tbe  guardian  signed  and  acknowledged  the 
nme.  Also  a  deed  from  D.  P.  Harrison  to 
C.  6.  Ptage,  and  a  deed  from  G.  G.  Page  to 
Daniel  Isgrigg,  the  defendant,  each  convey- 
ing the  land  described  in  plaintiff's  petition; 
the  flist  of  which  deeds  is  dated  February  24, 
1870,  and  the  other  March  4,  1871.  It  was 
then  admitted  by  the  defendant  that  he  went 
into  possession  of  the  land  described  in  the 
petition  under  tbe  above  deed  from  said  Pago 
to  him,  on  the  date  thereof;  and  that  he  has 
ever  since  been,  and  yet  is,  in  possession  of 
laid  land,  claiming  title  thereto,  under  and 
by  virtue  of  said  deed ;  and  that  no  dower  in 
(aid  land  had  ever  been  set  off  to  plaintiff. 
Plaintiff  also  introduced  a  demand  on  defend- 
ant for  dower  in  said  land,  and  the  return  of 
the  sheriff,  showing  service  of  said  demand 
on  defendant  on  the  20th  day  of  February. 
1880.    This  was  all  the  evidence." 

Upon  the  foregoing  agreed  statements, 
etc.,  tbe  trial  court  gave  judgment  for  the 
defendant.  Rev.  St.  Mo.  1879,  §  2186,  gives 
a  widow  dower  in  lands  whereof  her  husband, 
or  any  other  person  to  his  use,  was  seised  of 
an  estate  of  inheritance. 

Sayd (t  Sebree,  for  plaintifF  in  error.  Davis 
*  Wing/ield  and  Wm.  H.  Letcher,  for  de- 
fendant in  error. 


Sherwood,  J.,  {after  Hating  the  /aet»  a» 
aboce.)  1.  The  objection  is  made  that  this 
court  cannot  review  the  action  of  tlie  court 
below,  because  this  is  an  action  at  law,  and 
no  declarations  of  law  were  asked.  This 
view  is  erroneous.  The  case  was  tried,  in 
the  main,  upon  an  agreed  statement  of  facts. 
What  other  evidence  was  offered,  except  mere 
formal  proofs,  was  record  evidence,  and  did 
not  controvert  the  case  made  by  the  agreed 
statement.  It  has  long  Ix'cn  the  rule  in  this 
state  tha)i  an  agreed  case  occupies  the  same 
footing  as  a  special  verdict.  Munford  v. 
Wilson,  15  Mo.  540;  Gage  v.  Gates,  62  Mo. 
412.  In  either  case  it  becomes  tbe  duty  of 
the  trial  court  to  pronounce  the  conclusions 
of  law  upon  the  facts  found  or  proven,  and 
unless  this  be  correctly  done  tbe  judgment 
will  be  reversed. 

2.  Under  our  statute,  tbe  guardian,  Renick, 
was  seised  of  the  land  in  controversy  to  the 
use  of  Rannells;  and,  nothing  more  appear- 
ing, this  gave  his  widow  the  right  to  be  en- 
dowed of  that  land.  Rev.  St.  1879,  §  2186. 
The  judgment  of  foreclosure,  by  virtne  of 
which  the  land  was  purchased  by  theguandian 
as  such,  was  made  with  the  notes  which  were 
the  proceeds  of  the  sales  of  certain  lands  in  St. 
Louis  county,  which  belonged  to  the  estate 
of  Rannells.  This  was  in  1867.  There  is 
nothing  to  show  that  the  "sales"  which  pro- 
duced those  notes  were  sales  for  tbe  payment 
of  debts  of  the  estate  of  Ran  nells ;  on  the  con- 
trary, such  a  sale  does  not  appear  to  have  oc- 
curred till  two  years  afterwards,  i.  e.,  in 
1869,  when  tlie  land  now  in  dispute,  having 
been  acquired  by  Renick  as  guardian  in  1867» 
was  sold  by  him  in  the  same  capacity,  under 
the  order  of  the  county  court,  for  the  pay- 
ment of  debts,  and  for  the  maintenance  of 
Rannells  and  his  family.  By  reason  of  the 
purchase  by  the  guardian  of  the  land  with 
assets  of  the  estate  of  his  ward,  a  trust  re- 
sulted in  favorot  the  latter;  and  this  is  true, 
regardless  of  any  election  by  the  vrard  to  that 
effect,  or  any  capacity  on  his  part  so  to  elect. 
Such  a  trust  results  or  arises  by  operation  of 
law,  and  is  altogether  independent  of  any 
election.  1  Perry,  Trusts,  g  127,  and  cases 
cited;  2  Pom.  £q.  Jar.  §  1049,  and  cases 
cited.  As  it  is  not  usual  «>  have  mure  tlian 
one  sale  of  a  ward's  estate  for  the  payment 
of  debts,  and  as  the  only  sale  for  that  pur- 
pose, so  far  as  the  record  reveals,  took  place 
in  1869,  long  after  the  purchase  by  the 
guardian  at  the  foreclosure  sale  of  land  in 
suit,  it  may  well  be  presumed  that  the  word 
"sales,"  used  in  the  agreed  statement,  re- 
ferred to  mere  private  sales,  and  not  to  those 
effected  through  the  machinery  of  the  county 
coart.  If  this  presumption  be  correct,  then 
but  little  ditHcnlty  arises  as  to  the  proper  dis- 
position of  the  point  under  discussion.  And 
even  if  the  lands  sold  in  St.  Louis  county 
were  sold  for  the  payment  of  debts,  and  the 
notes  arising  from  the  "sales"  were  ex- 
changed, as  in  the  present  instance,  for  the 
judgment  of  foreclosure,  and  the  land  bought 
in  under  such  judgment,  this  would  not  de- 
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feat  the  widow's  claim  for  dower.  The  fact 
that  such  an  exchange  by  the  guardian  was 
unauthorized,  does  not  affect  this  question. 
If  the  husband,  before  being  pnt  in  ward, 
had  exchanged  lands  in  St.  fouls  county  for 
the  lands  in  question  in  Saline  county,  this 
would  not  have  barred  his  wife's  dower  in 
but  one  tract.  1  Washb.  Keal  Prop.  (5lh  Ed. ) 
208.  Some  of  the  authorities  hold  that,  aside 
from  statutory  provisions  and  technical  ex- 
changee, she  would  bedowable  in  both  tracts. 
1  Woemer,  Adm'  li,  233.  Accepting  the  fore- 
going as  correct,  it  is  difScult  to  see  how  the 
aet  of  the  guardian  in  exchanging  the  pro- 
ceeds of  lands  in  St.  Louis  counly  for  the 
proceeds  of  lands  in  Salinecounty  could  defeat 
the  dower  right  of  the  widow,  or  render  her 
tenure  more  precarious  then  if  her  husband, 
when  fully  sane,  had  made  the  exchange. 
Looliing  at  the  matter  in  this  light,  it  must 
be  held  that  the  plaintiff  was  dowabie  of  the 
land  in  suit,  and  therefore  should  have  pre- 
vailed in  her  action. 

3.  As  to  the  effect  of  the  plaintiff  joining 
in  the  deed  made  by  her  husband  and  his 
guardian,  this  point  is  ruled  in  favor  of  the 
plaintiff,  on  the  autiiorlty  of  Baunells  v. 
Gemer,  80  Mo.  474.  The  Judgment  will  be 
reversed,  and  the  cause  remanded,  with  di- 
rections to  the  circuit  court  to  proceed  in  con- 
formity with  tliis  opinion.  All  concur,  but 
Bat,  C.  J.,  absent. 


City  of  Kansas  v.  Fobd  et  al. 

(Supreme  Court  of  Missouri.    Nov.  18, 1889.) 

Appeai.  rsox  Invekiob  Ck>UBT8— Judomknt. 

The  charter  of  Kansas  City,  (Sess.  Acts  Mo. 
1875,)  art.  7,  i  6,  provides  that  when  any  person  Is 
aggrieved  hy  the  verdict  of  a  jury  in  the  mayor's 
court  he  may  appeal  to  the  clnniit  court  for  Jaok- 
soa  county.  The  appeal  shall  be  taken  by  flUng  an 
affidavit  with  the  city  clerk,  and  he  shut  within  a 
certain  time  file  a  complete  transcript  with  the 
clerk  of  the  circuit  court,  which  "oonrt  shall  there- 
upon become  possessed  of  the  oause. "  Held,  that 
the  circuit  oonrt  has  no  jurisdiction  to  render 
judgment  in  a  case  commenced  in  the  mayor's  court, 
where  its  records  fail  to  show  that  any  verdict 
was  rendered  in  the  mayor's  court,  or  that  any  ap- 
peal was  taken  from  such  verdict. 

Appeal  from  circuit  court,  Jackson  county; 
TUBNER  A.  Gill,  Judge. 
Frank  Titus,  for  appellants. 

Braob,  J.  It  appears  from  the  records  in 
this  case  that  on  the  24tb  of  July,  1886,  the 
city  of  Kansas  passed  an  ordinance  (No.  84,- 
482)  providing  for  the  widening  of  Traoey 
avenue  from  Sixth  street  to  Independence 
avenue,  and  prescribing  the  limits  witliin 
which  private  property  should  be  deemed  to 
be  beneflted  by  the  proposed  improvement; 
that  notices  were  issued  and  served  upon  cer- 
tain owners  of  property  to  be  taken  for  the 
purposes  of  such  improvement,  among  whom 
were  the  appellants  herein.  Ford  and  Hunt, 
and  a  summons  for  a  jury  to  assess  the  dam- 
ages for  such  property  was  issued  by  the 
mayor  under  the  provisions  of  the  charter  of 
said  city,  (article  7,  §  2,  p.  244;  Sess.  Acts 


1875,)  returnable  March  23.  1887,  on  which 
day  return  was  made  of  the  summons,  the 
jury  impaneled  and  sworn,  and,  being  una- 
ble to  complete  their  labors,  the  proceedings 
were  continued  by  order  of  the  mayor  until 
March  25, 1887,  on  which  day  the  jury  ap- 
peared in  said  court,  and  the  ordinance  and 
plat  upon  which  the  proceedings  were  t)eing 
carried  on  was  offered  in  evidence,  and  proof 
of  publication  made  against  certain  parlies. 
On  the  1st  of  April,  1887,  this  jury  was  dis- 
charged, and  the  proceedings  continued  to 
the  12th  of  April,  1887,  and  on  the  11th  a 
summons  was  issued  for  another  jury,  re- 
turnable on  the  12t)i,  on  which  day  the  sec- 
ond juiy  appeared,  was  sworn,  instructed  to 
view  the  property,  and  being  unable  to  com- 
plete its  labors,  the  proceedings  were  contin- 
ued until  the  13tb  of  April,  1887.  On  the 
13th  the  jury  and  some  of  the  parties  ap- 
peared, a  juryman  was  discharged,  and  an- 
other sworn  in  liis  place;  and  it  was  ordered 
by  the  court  "that  this  matter,  and  all  pro- 
ceedings herein,  be  continued  until  Monday, 
May  2,  1887,  at  10  of  the  clock  on  the  fore- 
noon, at,"  etc.;  and  with  this  order  ends  the 
proceedings  at  the  mayor's  court,  so  far  as 
this  record  shows.  At  the  January  term. 
1888,  and  on  the  10th  day  of  March,  1888, 
this  case  opens  up  in  the  circuit  court  of 
Jackson  county  with  the  following  entry: 
"In  the  matter  of  condemnation  proceedings 
of  Tracey  avenue  from  Sixth  street  to  Inde^ 
pendence  avenue,  under  ordinance  of  the  city 
of  Kansas.  Now,  at  this  day,  comes  defend- 
ant A.  Ford,  by  attorney,  and  files  herein  his 
motion  to  quash  proceedings,  and  said  defend- 
ant A.  Ford  also  files  herein  his  special  an- 
swer." One  of  the  grounds  of  this  motion 
was  "that  no  valid  judgment  has  ever  been 
rendered  therein  before  the  mayor  of  the  city 
of  Kansas."  On  the  12th  of  March  following 
this  motion  was  overruled,  a  jury  was  select- 
ed, and  thereafter  a  trial  was  had  in  said  cir- 
cuit court,  which  resulted  in  a  verdict  and 
judgment  condemning  the  property  of  appel- 
lants. Ford  and  Hunt,  for  the  public  use  set 
out  in  the  ordinance.  Their  motions  for  a 
new  trial  and  in  arrest  of  judgment  having 
been  overruled,  they  appeal. 

The  only  method  by  which  the  circuit 
court  of  Jackson  county  could  have  acquired 
jurisdiction  to  render  the  judgment  appealed 
from  in  this  case  was  by  appeal  from  the 
verdict  in  the  mayor's  court  under  the  provis- 
ions of  the  city  charter,  supra;  section  6  of 
which  provides  that,  "in  case  the  city  or  any 
defendant  to  such  proceedings  shall  feel  ag- 
grieved by  the  verdict  of  the  jury,  sucii  party 
so  aggrieved  may,  within  twenty  days  from 
the  time  the  verdict  is  confirmed  by  the  com- 
mon council,  appeal  to  the  circuit  court  in 
and  for  the  counly  of  Jackson,  in  this  state. 
If  the  appeal  is  ta^en  by  either  party,  the 
same  shall  be  taken  and  perfected  by  the  fil- 
ing wilh  the  clerk  of  the  city  within  the 
the  time  aforesaid  such  an  affidavit  as  is  re- 
quired by  law  in  appealing  from  the  judg- 
ment of  a  j  ustice  of  the  peace.   If  any  appeal  is 
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BO  taken,  the  clerk  of  the  said  city  shall,  with- 
in six  days  from  the  taking  of  such  appeal, 
file  a  complete  transcript  of  the  proceedings 
•  •  •  with  the  clerk  of  the  circuit  court, 
and  said  circuit  court  shall  thereupon  become 
possessed  of  the  cause,  and  said  cause,  unless 
dismissed,  sliall  be  tried  de  novo  in  said 
court,"  etc.  It  failing  to  appear  that  any 
verdict  was  ever  rendered  in  the  mayor's 
court,  or  that  an  appeal  was  ever  taken  from 
any  such  verdict,  it  fails  to  appear  that  the 
circuit  court  had  jurisdiction  to  render  the 
judgment  from  which  the  appellants  appeal 
to  this  court.  Courts  of  general  jurisdiction, 
when  engaged  in  the  exercise  of  special  and 
limited  statutory  powers,  are  confined  strict- 
ly to  the  authority  given,  and  jurisdiction 
must  appear  upon  the  face  of  their  proceed- 
ings. Harris  v.  Hunt,  97  Mo.  571, 11  S.  W. 
Bep.  236;  Ballroad  Co.  v.  Campbell,  62  Mo. 
585;  Ells  v.  Railroad  Co.,  51  Mo.  200.  The 
judgment  ia  reversed.  All  concur,  except 
Bat,  G.  J.,  absent;  Baroijit,  J.,  In  the  re- 
sult. 


Bbbd  «.  BoTT  tt  at. 
(Supreme  Court  of  MUaourL  Nov.  18, 18SS.) 
Fju.irDCi.BsrT  Convetaxobs— FLBAsnio. 
Where  a  petition  alleges  that  one  of  the  de- 
fendants bought  certain  real  estate,  and  had  the 
Mine  conveyed  to  hU  wife  for  the  purpose  of  de- 
frauding hiscreditors,  and  the  evidence  shows  that 
the  landwaa  purohased  by  such  defendant's  father, 
who  conveyed  It  to  the  wife,  the  plalntUt,  who  had 
pQTohased  the  land  under  a  Judgment  against  such 
oefendant,  la  not  entitled  to  a  decree  avoiding  the 
eonveyanoe,  though  the  money  paid  for  the  land 
may  liave  been  the  proceeds  of  defendant's  labor, 
sad  the  petition  concluded  with  an  allegation  that 
the  lanain  fact  belonged  to  him.  Babolat,  J., 
dlMentlng'. 

Appeal  from  clrcait  court,  Scotland  conn- 
ty;  Ben  E.  Tubnbsi,  Judge. 

Berkheimer  <fi  Giveru,  for  appellants.  John 
A.  Whiteside  and  Frank  Hagerman,  for  re- 
spondent. 

BiAOK.  3.  This  is  a  suit  in  equity  against 
John  A.  Bott  and  his  wife,  Mary  E.,  to  have 
a  deed  for  73  acres  of  land  to  her  declared 
fraudulent,  and  to  vest  the  title  in  the  plain- 
tiff. The  plaintiff  parchnsed  the  property  in 
1885,  under  a  jndgment  in  favor  of  Max 
Yesnor  against  John  A.  Bott,  rendered  in 
March,  1884,  on  a  note  dated  in  March,  1882. 
The  defendants  appealed  from  a  decree  in 
favor  of  the  plaintiff. 

The  first  objection  made  by  defendants  is 
that  the  proof  does  not  support  the  cause  of 
action  stated  in  the  petition.    The  petition 

stHtes  that  "on day  of ,  1881, 

defendant  John  A.  Bott  purchased  of  L.  K. 
and  Nancy  Wilcox  the  following  real  estate, 

[describing  it;]  that  on  the  day  of 

September,  1884,  John  A.  Bott  paid  the  bal- 
ance of  the  purchase  price  for  the  land,  and, 
(or  the  purpose  of  defrauding  his  creditors, 
Instructed  Wilcox  and  wife  to  execute  a  deed 
to  Mary  £.  Bott,  the  wife  of  said  John  A. 
Bott;  that  the  deed  was  made  to  her,  the  de- 


fendant John  A.  Bott  Intending  thereby  to 
defraud  bis  cre<lit<ir3. "  The  petition  goes  on 
to  say  "that  on  the  30th  September,  1881. 
John  A.  Bott  made  a  contract  of  purchase 
of  the  land,  receiving  a  bond  for  a  deed  in 
the  name  of  John  Bott, — which  was  in  fact 
the  true  name  of  defendant  John  A.  Bott, 
and  not  the  name  of  his  father. — whereby 
Nancy  L.  Wilcux  and  her  husband  bound 
themselves,  upon  the  payment  of  $375  ini 
three  years  from  the  date  thereof,  with  in- 
terest ait  the  rate  of  8  per  cent,  per  annum,  to 
convey  said  lands  to  John  A.  Bott  After- 
wards, on  the  day  of  ,  1884, 

said  Nancy  Wilcox  and  husband  made  and 
executed  a  warranty  deed  to  Mary  £.  Bott; 

and  afterwards,  on  the day  of , 

1885,  they  made  a  second  deed  to  Mary  E. 
Bott.  And  plaintiff  shows  that  said  prop- 
erty in  fact  l^longed  to  J.  A.  Bott,  and  he, 
for  the  purpose  (Mary  £.  Bott  participating 
therein)  of  hindering,  cheating,  defrauding, 
and  delaying  his  creditors,  purchased  the 
same,  paid  for  it,  and  caused  the  deed  to  l)e 
made  to  his  said  wife, "  etc.  The  proof  shows 
beyond  all  question  that  the  l>ond  for  the 
title  was  made  by  Wilcox  and  wife  to  John 
Bott,  who  was  the  father  of  John  A.  Bott. 
John  Bott  says  he  made  the  first  payment  to 
Wilcox,  namely,  (350,  and  tbis  statement  is 
not  controverted.  He  also  executed  his  note 
for  the  deferred  payment  of  9375,  and  when 
it  became  due  he  paid  it,  and  had  the  deed 
made  to  Mrs.  John  A.  Bott.  The  first  deed 
to  her  was  made  in  California,  and  was  de- 
fective, if  not  worthless,  and  the  second  was 
made  in  correction  of  the  first.  Prior  to 
1881,  John  A.  Bott  was  engaged  in  a  mer- 
cantile business,  and  in  tiiat  year  his  prop- 
erty was  damaged  by  fire.  He  then  oompro- 
mised  with  bis  existing  creditors,  and  went 
to  the  state  of  Texas.  He  returned  to  this 
state  in  one  or  two  years;  and  Mr.  Sisson, 
who  was  the  father  of  Mrs.  John  A.  Bott, 
conveyed  to  her  some  200  acres  of  his  home 
farm,  reserving  a  life-estate  therein.  In 
March,  1883,  Mr.  Sisson  leased  his  life-estate 
to  John  A.  Bott  at  a  small  rental,  the  lessor 
to  live  on  the  farm  with  his  daughter  and  her 
husband,  John  A.  Bott;  and  his  wife  moved 
to  this  farm,  and  carried  on  a  farming  busi- 
ness until  November,  1884,  in  the  name  of 
the  wife.  John  Bott,  father  of  John  A.  Bott, 
says  he  furnished  Mrs.  John  A.  Bott  money 
to  buy  farming  machinery,  and  agreed  to  let 
her  have  the  Wilcox  73  acres  of  land  at  the 
price  which  he  had  agreed  to  pay  for  it;  ex- 
pecting to  1)0  repaid  the  money  advanced, 
and  for  the  land,  out  of  the  proceeds  of  the 
farm.  There  is  still  due  him  at  least  8400. 
He  had  the  Wilcox  deed  made  to  her,  as  he 
had  agreed  to  let  her  have  the  land. 

The  plaintiff  insists  that  John  A.  Bott  was 
insolvent,  and  that  he  carried  on  this  farm 
in  the  name  of  his  wife  to  defraud  his  cred- 
itors, and  that  the  payments  made  by  John 
Bott  were  made  from  the  proceeds  of  the 
labor  of  John  A.  Bott,  and  that  in  equity  the 
land  conveyed  to  Mrs.  Bott  belonged  to  her 
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husband,  and  was  subject  to  his  debts.  lSo\r, 
hj  reference  to  the  petition,  It  will  be  seen 
that  it  proceeds  on  the  theory  that  John  A. 
Bott  purchased  the  land  from  Wilcox  and 
wife,  that  he  made  the  firat  payment  to  them, 
that  he  was  the  obligee  in  the  bond,  and  that 
he  made  the  last  payment  to  them  from  his 
own  means.  The  proof  does  not  support  any 
of  these  allegations.  The  land  was  purciiased 
and  paid  for  by  John  Bott.  If  there  is  any 
fraud  in  the  case,  it  is  in  the  transaction  by 
which  the  land  was  acquired  from  John  Bott, 
and  in  the  methods  by  which  payments  were 
made  to  him.  This  transaction  is  not  set  .op 
In  the  petition  at  all.  The  petitioil  is  so 
framed  as  to  exclude  the  idea  that  there  ever 
was  any  such  a  transaction.  It  is  insisted, 
however,  that  all  these  averments,  which 
are  not  proved,  maybe  disregarded,  and  that 
the  c^ecree  can  stand  on  tlie  allegation  that 
"the  property  In  fact  belonged  to  defendant 
John  A.  Bott."  This  averment  is  but  the 
pleader's  conclusion  from  the  statements  be- 
fore made.  A  general  allegation  of  fraud  is 
not  sufficient;  the  facts  constituting  the  fraud 
should  be  set  out  and  detailed  in  the  petition. 
Bliss,  CodePl.  (M  £d.)  §  211;  Smith  v.  Sims, 

77  Mo.  270;  The  plaintiff  cannot  state  one 
cause  of  action  in  the  petition,  and  recover 
upon  another.  Under  the  practice  act,  he 
may  have  other  and  different  relief  from  that 
prayed  for;  but  the  decree,  whicii  is  awarded 
him,  must  be  warranted  both  by  facts  stated 
in  the  petition  and  by  the  proof.  Newham 
y.  Kenton.  79  Mo.  882;  Baldwin  v.  Wlialey, 

78  Mo.  186;  Boss  v.  Boss,  81  Mo.  84.  As 
before  stated,  if  there  is  any  fraud,  in  fact 
or  in  law,  in  the  case,  it  is  in  the  transaction 
by  which  the  property  was  acquired  from 
John  Bott,  and  the  circumstances  in  respect 
thereto  should  be  set  out.  The  practice  act 
is  liberal  in  allowing  amendments,  and  the 
pleadings  and  proof  should  be  made  to  cor- 
respond. In  remanding  this  cause,  we  sug- 
gest that,  if  it  be  again  tried  before  a  jury, 
issues  be  framed.  It  is  quite  out  of  the  ques- 
tion to  satisfactorily  review  a  case  where  it 
has  been  tried  in  disregard  of  established 
rules  of  procedure.  On  the  present  state  of 
ttie  pleadings,  we  shall  not  attempt  to  pass 
upon  the  case  presented  by  the  evidence. 
The  judgment  is  reversed,  and  the  cause  re- 
manded. 

Bat,  G.  J.,  absent.     Babolat,  J.,  dis- 
sents.   The  other  judges  concur. 


State  ex  ret.  Broadwater  v.  Seibert, 

State  Auditor. 
(Supreme  Court  of  MiMOWi.    Kov.  18, 1889.) 

Afpbofriations. 
Const.  Ho.  art.  10,  $  19,  provides  "that  no 
money  shall  ever  be  paid  out  of  the  treasury  of  this 
state  except  In  pursuance  of  aa  appropriation  by 
law,  •  *  *  nor  nnless  such  payment  be  made, 
or  a  warrant  shall  have  issued,  within  two  years 
after  the  passage  of  such  appropriation  act,  and 
every  such  law  making  a  new  appropriation,  or 
oontinulng  or  reviving  an  appropriation,  shLill  dis- 


tinctly specifv  the  sum  appropriated,  and  the  ob- 
ject to  which  It  is  to  be  applied,  and  it  shall  not  be 
sutQclent  to  refer  to  any  other  law  to  fix  such  sum  or 
object. "  Held,  that  dess.  Acts  1889,  p.  0,  S  5,  subd. 
.7,  reappropriatlnK  a  certain  sum  "to  pay  the  bal- 
anoe  due  nndar  the  oontraot  made  for  the  enlarge- 
ment of  the  capitol  building, "  did  not  anthorize  a 
payment  out  the  state  treasury  for  services  per- 
formed In  oomplettng  a  retaining  wall  on  the  capitol 
f  rounds,  which  was  neoessary  to  secure  the  f  oun- 
ation  of  the  new  addition,  under  a  oontraot  made 
two  years  after  the  passageof  the  aot|  Uiough  such 
contract  would  have  beeoi  snthorized  waaer  the 
original  appropriation  aot. 

Mandamus. 

J.  W.  Zenely  and  Stiver  A  Brnwn,  for  re- 
lator. John  W.  Wood,  Atty.  Gen.,  for  re- 
spondent. 

Brace,  J  By  an  act  of  the  general  as- 
sembly, approved  March  9,  1887,  the  sum  of 
$250,000  was  appropriated  for  the  purpose  of 
enlarging  the  main  ediflce  of  the  state  capitol 
building,  by  additions  thereto,  and  the  gov- 
ernor, the  secretary  of  state,  treasurer,  attor- 
ney general,  and  superintendent  of  pubic 
schools,  and  commissioner  of  the  permanent 
seat  of  government  were  constituted  a  board 
of  commissioners,  with  authority  to  contract, 
in  the  name  of  the  state,  for  tlie  necessary 
materials,  and  for  the  performance  of  the 
work  at  a  cost  not  to  exceed  the  appropria- 
tion, and  to  employ  a  competent  architect 
and  superintendent  to  supervise  the  same, 
(Sess.  Acts  1887,  p.  17;)  the  contract  to  pro- 
vide for  the  completion  of  the  Improvements 
on  or  before  the  1st  day  of  January,  1889. 
On  or  about  the  1st  of  July,  1887,  said 
board  contracted  for  the  improvements  con- 
templated in  said  act,  consisting  in  part  of  a 
large  addition  to  the  north  end  of  the  capitol, 
and  adjacent  to  the  blnff  of  the  Missouri  river. 
In  order  to  secure  the  foundation  for  this  ad- 
dition, it.was  fonnd  to  be  necessary,  after  the 
contract  was  entered  into,  to  construct  a  re- 
taining wall  around  and  along  said  bluff,  and 
in  the  year  1888  ssiid  wall  was,  by  said  board, 
directed  to  be  built,  and  work  tliereon  was 
begun  by  the  contractor  for  the  same.  Tlie 
contract  for  this  wall  was  a  separate  contract, 
independent  of  the  one  originally  made  in 
1887;  for  the  improvements  contemplated  in 
said  act.  and  having  reference  to  the  r^Ain- 
ing  wall  only.  On  the  1st  of  January,  1889, 
there  remained  unexpended  of  said  $250,000 
appropriation  the  sum  of  ^1,854.  The  gen- 
eral itssembly,  by  act  approved  May  21, 1889, 
(Sess.  Acts  1889,  p.  6,  g  5,  subd.  7,)  appro- 
priated $7,500  "to  pay  the  amount  due  for 
work  and  improvements  on  the  walls  and 
capitol  grounds,"  and  "to  pay  balance  due 
under  contract  made  for  the  enlargement  of 
the  capitol  building,  which  balance  was  a 
part  of  the  former  appropriation  of  $260,000, 
which  lapsed  and  reverted  to  the  treasury," 
reappropriated  the  sum  of  $21,854.06.  On 
or  about  September  1,  1889,  said  board  of 
commissioners  employed  the  relator  to  do  cer- 
tain work  in  and  about  making  plans  and 
speciQcations  and  surveys  for  com  pitting  said 
retaining  wall.  His  account  therefor,  amount- 
ing to  the  sum  of  $25,  was  thereafter  ap- 
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proTed  by  said  bpard,  and  by  them  directed 
to  be  paid  out  of  the  fund  to  pay  balance  due 
under  contract  made  for  the  enlargement  of 
the  ciipitol  building,  and  thereafter,  with 
such  approval  and  directions  indorsed,  was 
presented  to  the  auditor,  who  refused  to  audit 
the  same,  or  to  issue  a  warrant  on  the  treas- 
urer for  Its  payment:  whereupon  the  relator 
flued  out  the  alternative  writ  of  mandamut 
lierein. 

The  cost  of  the  work  done  on  the  retaining 
wall  prior  to  September  1,  1889,  was  paid 
out  of  the  $7,500  appropriation,  and.  before 
the  oontract  was  maide  with  the  relator  for 
the  services  charged  for  In  his  account,  the 
same  had  been  exhausted.  There  was,  how. 
-ever,  in  the  treasury  more  than  enough  to 
pay  the  amount  of  relator's  vouchers  of  the 
unexpended  balance  of  the  $21,854.U6  reap- 
propriation,  at  the  time  it  was  presented  to 
the  auditor.  The  constitution  provides  (ar^ 
tide  10.  g  19)  that  "no  moneys  shall  ever  be 
paid  out  of  the  treasury  of  this  state,  *  *  * 
«xoept  in  pursuance  OC  an  appropriation  by 
law,  nor  unless  such  pi^jment  be  made,  or  a 
warrant  shall  have  issued  therefor,  within 
two  years  after  the  passage  of  such  appro- 
priation act;  and  every  such  law  making  a 
new  appropriation,  or  continuing  or  reviving 
an  appropriation,  shall  distinctly  specify  the 
sum  appropriated,  and  the  object  to  wbicb  it 
is  to  lie  applied,  and  it  shall  not  be  sufficient 
to  refer  to  any  other  law  to  fix  such  sum  or 
object."  It  is  obvious  from  tlie  reading  of 
theforegiring  provision  that  a  reJippropriaUon 
of  an  unexpenided  balance  of  a  former  appro- 
priation is  upon  the  same  footing  as  the  <n1g- 
inal  appropriation  as  to  the  necessity  of 
statiog  the  object  for  which  such  reappropri- 
ation  is  made.  That  question  must  be  de- 
termined by  the  terms  of  the  act  of  leappro- 
priation,  and  resort  cannot  be  bad  to  the  first 
act  for  that  purpose.  By  the  terms  of  the 
leappn^riation  in  this  case  the  object  stated 
is  "to  i>ay  the  balance  due  under  the  contract 
made  for  the  en  lavement  of  the  capitol  build- 
ing." When  tbls  reappiopriation  was  made 
there  was  nothing  due  the  relator  upon  any 
amtnict  for  the  enlargement  of  the  capitol 
building,  nor  had  there  been  any  contract 
wliatever  made  with  him  1^  the  commission- 
ers. Conceding  that,  under  the  act  making 
the  original  appropriation,  the  commissioners 
had  authority  to  oontract  for  the  services  for 
which  they  approved  relator's  account,  they 
did  not  so  contract  until  after  the  time  had 
elapsed  within  which  be  could  have  been 
paid,  by  virtue  of  such  original  appropria- 
tion, and  the  terms  of  tlie  reappropriation 
limits  the  payment  to  such  balance  as  may 
be  due  under  the  contract,  t.  e.,  under  the 
contract  made  before  tlie  passage  of  the  act 
of  reappropriation,  upon  which  a  balance  was 
or  might  become  due.  By  no  proper  con- 
struction can  relator's  claim  under  an  original 
contract,  made  after  tlie  act,  be  brought 
within  the  terms  of  the  reappropriation; 
and,  there  being  no  fund  upon  which  the 
auditor  was  nuthorized  by  law   to  draw  a 


warrant,  the  peremptory  writ  prayed  for  will 
l>e  refused.  All  concur,  except  Bat,  0.  J., 
absent. 


Waddeli.  v.  Waddeix  et  al. 

(Supreme  Court  of  Mittofuri.    N^.  18, 1889.) 

Vxann  RnuurDsas— Pabrtiob— Mcxtitaiuous- 

nssa. 

1.  A  deed  wUob  creates  a  life-estate  in  the 
ersntee,  and  provides  that  after  his  death  the  title 
m  fee-eimple  shall  "go  and  vest  In  his  children 
and  heirs  at  law  equally,  to  be  divided  between 
them  as  tenants  in  oommon, "  creates  a  vested  re- 
mainder In  the  children  of  the  grantee  in  being  at 
the  time  of  its  execntlon;  and  as  the  words  "chil- 
dren and  heirs  at  law, "  as  nsed  therein,  constitute 
a  class,  the  estate  in  remainder  will  open,  and  let 
in  such  of  the  same  class  as  come  into  being  during 
the  continuance  of  the  particnlar  estate,  who  like- 
wise talce  a  vested  remainder. 

a.  As  snoh  children  take  the  land  as  tensnts  In 
common,  a  petition  which  joins  all  those  ^ving, 
and  the  heir  of  one  deceasea,  as  parties  defendant 
in  a  suit  for  partition  is  not  multifarious,  though 
some  of  the  tenants  have  parohased  the  interests 
of  the  others,  suoh  pnrohase  not  oonferring  an  «»- 
olttslve  right  to  any  portion  of  the  land 

S.  Where,  as  in  such  suit,  the  general  right  to 
the  whole  land  is  being  litigated,  the  fact  that  the 
parties  to  the  suit  rely  npon  distlnotand  Independ- 
ent rights  does  not  inake  the  petition  therein  mul- 
tifarious. 

Appeal  from  cizcnit  court,  Jja  Fayette 
county;  John  P.  fiTBOTHSB.  Judge. 

Suit  by  Hannah  W.  WaddeU  againat 
James  Wliite  Waddell.  Hannah  L.  Groves, 
and  her  husband,  Frank  8.  Groves,  and  John 
F.  WaddeU.  Robert  L.  Waddell,  Alonzo  W. 
Waddell,  Arthur  JC.  WaddeU,  and  Mattie  £. 
Waddell,  minor  children  of  James  William 
WaddeU,  for  partition  of  certain  land  held 
by  defendants' ancestor  under  a  deed  grant- 
lag  him  a  life-estate,  with  remainder  to  hia 
children  and  heirs  at  law.  The  court  sua* 
tained  defendants'  demurrer  to  the  petition, 
and  plaintiff  appeals. 

Wm.  T.  Woodwith  and  J.  D.  BheuxUUr, 
for  appeUant.  A.  B.  Alemmder  and  WailoM 
dk  ChUet,  for  respondents. 

Sbkkwood,  J.  This  proceeding  is  one  for 
the  partition  of  certain  lands,  and  necessarily 
involved  in  thercause  is  the  proper  construc- 
tion to  be  given  to  the  deed  therein  men- 
tioned. The  clause  of  the  deed  thus  brought 
in  question  is  as  follows:  "To  have  and  to 
hold  the  said  real  estate,  with  the  appurte- 
nances, to  the  said  John  J.  WaddeU,  and  to 
his  heirs,  forever,  in  trust,  however,  for  the 
following  purpoaea,  that  is  to  say:  The  said 
'John  J.  Waddell,  of  the  second  part,  is  to 
have,  possess,  and  enjoy  the  said  several 
tracts  or  parcels  of  land  hereinbefore  con- 
veyed, and  to  be  seised  of  the  same,  to  and 
for  bis  own  exclusive  use,  benefit,  and  be- 
hoof, for  and  during  bis  natural  life,  doing 
nor  suffering  any  unnecessary  waste;  ttie 
said  lands  and  tenements,  nor  any  interest  in 
the  same,  to  be  liable  for  any  debt  or  debts 
of  the  said  John  J.  Waddell,  which  he  has 
contracted  or  may  hereafter  contract;  and  on 
the  death  of  said  John  J.  Waddell  the  title, 
in  fee-eiuiple,  to  go  and  vest  in  the  children 
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and  heirs  at  law  of  the  said  John  J.  Waddell, 
equally,  to  be  divided  between  tbem  as  ten- 
ants in  common." 

So  that  the  chief  question  this  record  pre- 
sents is  whether  the  remainder  created  by  the 
deed  was  vested  or  contingent.  The  subjects 
of  vested  «nd  contingent  remainders,  and 
the  difference  and  distinction  between  them, 
meet  with  frequent  and  elaborate  discussion 
and  illustration  in  the  text-books,  as  well  as 
in  the  reported  cases.  It  is  unnecessary,  how- 
ever, to  go  at  length  into  the  authorities  in 
order  to  arrive  at  the  proper  result  in  this 
case,  since  our  own  reports  furnish  us  with 
instances  which  suffice  our  present  purpose, 
and  serve  well  to  illustrate  the  distinction 
between  remainders  vested  and  those  contin- 
gent. Thus  in  Jones  v.  Waters,  17  Mo.  589, 
where  land  was  devised  by  the  testator  to  his 
wife  for  and  during  her  natural  life,  and 
after  her  death  to  descend  to  her  "children" 
by  him,  equally,  share  and  share  alike,  it  was 
held  that  these  words  created  a  vested  re- 
mainder in  the  children,  and  that  one  of 
them  who  predeceased  his  mother  had  an  in- 
terest subject  to  sale;  and  it  was  remarked 
that  the  devisees  in  remainder  were  ascer- 
tained by  the  will,  and  they  were  to  have  the 
enjoyment  of  the  estate  as  soon  as  the  estate 
for  life  ended;  and  that  the  devise  of  the  re- 
mainder was  not  to  such  of  the  children  as 
may  be  alive  at  the  death  of  the  mother,  but 
to  all  of  the  children  of  the  marriage.  Au- 
buchon  v.  Bender,  44  Mo.  560,  presents  a 
case  of  the  same  deed,  creating  both  kinds  of 
remainder.  There,  by  the  terms  of  the  deed, 
the  grantor  was  to  stand  seised  of  the  prop- 
erty to  his  own  use  during  his  life,  and, 
after  his  death,  "the  use,  benefit,  usatruct, 
and  title  to  the  same  shall  revert  and  vest" 
in  the  five  children  named  in  tlie  deed,  "and 
such  other  children  in  lawful  wedlock  by  him 
begotten  as  shall  be  living  at  the  time  of  bis 
death,  and  their  heirs."  And  upon  this  it 
was  ruled  that,  as  to  the  five  children  named 
in  the  deed,  a  vested  remainder  was  created, 
and  as  to  those  that  should  be  "living  at  the 
time  of  his  death"  the  remainder  was  contin- 
gent. In  Emison  v.  Whittlesey,  55  Mo.  254, 
the  conveyance  was  to  the  mother  daring  her 
natural  life,  and  upon  her  death  the  remain- 
der in  fee-simple  absolute  to  vest  in  the  chil- 
dren then  living,  etc.;  and  it  was  ruled  that 
as  at  the  time  of  the  execution  of  the  deed  no 
one  could  tell  that  any  of  the  children  would 
snrvive  their  mother  the  remainder  was  only 
a  contingent  one.  So,  too,  in  De  Lassus  v. 
Oatewood,  71  Mo.  871,  the  clause  of  the  will 
declared:  "I  give  aqd  bequeath  unto  my  be- 
loved wife  •  •  *  all  my  property,  "etc., 
"to  have  and  to  hold  •  •  •  during  her 
natural  life  or  widowhood;  and,  at  the  death 
or  marriage  of  my  said  wife,  •  •  •  all 
my  estate,  heretofore  bequeathed,  shall  be 
equally  divided  between  my  children  that  are 
alive;"  etc.,  and  it  was  ruled  that  a  contin- 
gent remainder  was  thereby  created.  Oon- 
trasting  the  foregoing  cases  with  that  at  bar, 
there  seems  no  ground  to  question  that  a 


vested  remainder  was  created  In  the  children 
of  John  J.  Waddell. 

The  petition  alleges,  and  the  demurrers 
admit,  that  at  the  time  of  the  execution  of 
the  deed  to  John  J.  Waddell  there  were  three 
children  then  alive  of  the  marriage,  to- wit, 
Martha  G.  Waddell,  James  William  Waddell, 
and  Mary  Ellen  Waddell ;  that  two  other  chil- 
dren of  the  marriage  were  subsequently  bom. 
— sons,  who  died  in  infancy,  and  without  is- 
sue; that  Martha  G.  having  married,  died  in- 
testate, leaving  as  her  chiM  and  heir  at  law 
Hannah  Groves;  that  Mary  Ellen  intermar- 
ried with  one  Moore,  died  without  issue,  but 
testate,  having  devised  her  interest  in  the 
lands  to  her  mother,  the  plaintiff,  for  and 
during  her  natural  life,  with  full  power  to 
dispose  of  the  same  as  she  might  choose. 
The  words  "children  and  heirs  at  law."  aa 
used  in  the  deed,  must  be  construed  aa  con- 
stituting a  class,  and,  when  this  is  the  case, 
the  estate  in  remainder  will  vest  in  those 
who  were  living  at  the  time  of  the  execution 
and  delivery  of  the  deed,  and  will  open  and 
let  in  such  of  the  same  class  as  come  in  esM 
during  the  continuance  of  the  particular 
estate;  in  which  case  all  the  authorities 
agree  that  the  remainder  is  a  vested  one, 
equally  as  operative  for-4he  benefit  of  those 
in  potte  as  for  those  in  being.  2  WasbtK 
Real.  Prop.  (5th  Ed.)  599,  600,  687;  4  Kent. 
Comm.  (18th  Ed.)  208,  note  205,  206;  Moore 
V.  Weaver,  16  Gray,  805;  Gernet  v.  Lynn, 
31  Fa.  St.  94;  Graham  v.  Honghtalin,  80  N. 
J.  Law,  552;  Wolford  ▼.  Morgenthal,  91  Pa. 
St  30;  Wager  v.  Wager,  1  Serg.  &  B.  874. 
And  the  words  "heir  at  law"  may  well  be 
construed  as  being  usedinterchangeably  with 
"children."  or  as  meaning  "grandchildren" 
or  "descendants;"  and  this  is  especially  true 
where,  as  under  our  statute,  the  issue  of  a 
person  entitled  takes  the  share  of  his  ances- 
tor.   Bev.  St.  1879,  8§  2161, 2166. 

There  is  no  lack  of  authority  in  support  of 
the  position  that  if  the  words  used  in  the 
context  warrant  it,  and  such  construction 
will  carry  Into  effect  the  manife(rt  intention 
that  moved  the  execution  of  the  deed  or  the 
signing  of  the  will,  that  then  such  intention 
will  be  made  effectual,  and  the  word  "heita" 
will  be  construed  as  meaning  "children," 
and  vtce  vena,  and  "children"  as  "issue," 
"grandchildren"  or  "descendants."  if  the 
justice  or  reason  of  the  case  requiros  it.  4 
Kent,  Comm.  (13th  Ed^  419;  3  Washb.  Real 
Prop.  (5th  Ed.)  282;  Haverstick's  Appeal. 
*108  Pa.  St.  394;  Warn  v.  Brown,  102  Pa.  St 
347.  And  the  fact  that  a  deed  is  the  instru- 
ment requiring  such  liberality  of  construc- 
tion, provided  such  constrnction  is  just  and 
reasonable,  and  accords  with  the  evident  in- 
tent of  the  grantor,  and  it  is  consistent  with 
the  principles  of  law,  should  not  be  allowed 
to  defeat  such  liberal  and  beneficial  construc- 
tion any  more  than  it  the  instrument  under 
examination  were  a  will.  Huss  v.  Stephens. 
51  Pa.  St.  282,  and  cases  cited;  Wyth  v. 
Blackman,  1  Yes.  Sr.  196;  Boyle  ▼.  Jkanail* 
ton,  4  Yes.  437. 
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Having  reached  the  foregoing  conclusion, 
it  i8  quite  unimportant  to  discuss  a  point  so 
stronglj  pressed  bj  oounsel  for  defendants  as 
to  ttie  effect  of  the  abolition  of  the  mle  in 
Shelley's  Case,  since  the  effect  of  our  statute 
which  aooomplishes  that  result  (Rev.  St.  § 
3943)  is  not  considered  as  having  any  appre- 
ciable bearing  on  the  case  at  bar.  The  prem- 
ises considerad,  we  consequently  hold  that 
all  the  children  of  John  ,J.  Waddell,  whether 
living  at  the  time  of  the  execution  of  the 
deed  or  bom  subsequently  thereto,  were 
equal  sharers  In  the  land  conveyed  by  the 
deed  of  their  grandfather,  and  took  thereby 
a  vested  estate  In  remainder,  and  that  the 
plaintiff,  as  the  mother  of  Frank  C.  and  Ed- 
ward A.,  who  died  intestate  and  childless  in 
infancy,  acquired  an  interest  in  the  land  in 
dispute  equal  to  that  of  the  other  brothers 
and  sisters  of  the  said  decedents.  The  plain- 
tiff also  acquired  a  life-estate  in  the  land  in 
consequence  of  the  devise  made  to  her  by  her 
daughter.  Mary  Ellen  Moore.  But  the  plain- 
tiff did  not  acquire  by  reason  of  such  devise 
B  greater  interest  than  a  life-estate.  (2  Redf . 
Willi,  346,)  because  she  bad  conferred  upon 
her  by  the  will  of  her  daughter  the  power  to 
dispose  absolutely  of  the  interest  Mrs.  Moore 
formerly  held  in  the  land ;  since  the  power 
conferred  was  not  exercised,  and,  if  exercised, 
woaU,  of  course,  have  defeated  any  claim 
now  made  by  plaintiff. 

Now,  as  to  the  petition  being  obnoxious  to 
the  chaige  that  it  is  multifarious.  This  ob- 
jection is  not  well  taken,  for  two  reasons: 

(1)  Under  the  ruling  already  made.  Martha 
6.  Waddell  took  an  equal  interest  in  the  land 
ss  the  other  children,  and  this  interest  de- 
scended to  ber  daughter,  Hannah  L.  Groves. 
and  under  the  original  deed  the  whole  tract 
was  conveyed  In  one  body,  and  none  of  those 
entitled  thereto  have  any  exclusive  interest 
in  tlie  same.  They  take  as  tenants  in  com- 
mon, and  not  otherwise;  and  the  fact  that 
some  of  those  tenants  may  bare  purchased 
buerests  of  the  others  does  not  affect  this 
point,  nor  confer  upon  the  purchasers  any 
exdoslve  right  to  any  portion  of  the  land. 

(2)  Besides,  here  a  general  right  to  the  whole 
land  is  being  litigated,  and,  where  this  is  the 
kasisof  the  litigation,  it  matters  not  that  the 
parties  litigant  should  rely  upon  distinct  and 
independent  rights.  Donovan  v.  Dunning, 
69  Mo.  436:  Bobb  v.  Bobb,  76  Mo.  419; 
Binehart  v.  Long,  95  Mo.  899,  U  S.  W.  Rep. 
559.  The  judgment  will  therefore  be  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  proceed  in  conformity  with  this  opin- 
ion.  AU  concur,  but  Bat,  C.  J.,  absent. 


OoBoiER  V.  Bbowm  et  al. 
{Supreme  Court  of  MUsourt    Nov.  18, 1880.) 
Dxiss — ^Pabtitios — Estofpei. 
A  deed  to  a  husband  and  wife,  for  their  joint 
Bves  and  the  life  of  the  survivor,  gave  the  husband 
power  to  convey  an  undivided  half  of  the  prem- 
lus  in  fee,  with  remainder  over  to  the  wife's 
Ixin.   The  husband  and  wife  conveyed  an  un- 
divided lialf  to  defendant's  grantor  in  fee.    They 


then  conveyed  the  west  half  to  their  grantee,  and 
he  reconvayed  the  east  half  to  them.  Held,  that 
the  first  conveyance  by  the  husband  and  wife  lim- 
ited the  interest  of  an  heir  of  the  wife,  who  would 
have  taken  an  undivided  one-third,  had  the  hus- 
band not  executed  his  power,  to  an  undivided  one- 
sixth  in  the  entire  tract;  and,  while  such  heir's 
rights  were  not  affected  by  the  subsequent  parti- 
tion deeds,  yet  where  she  sul>sequently  attempted 
to  convey  an  undivided  one-third  of  the  east  naif, 
and  in  her  deed  expressly  recognized  the  convey- 
ance of  the  west  halt,  and  adopted  the  dividing 
line  between  the  two  halves  as  thereby  estab- 
lished, she  was  estopped  to  claim  an  undivided 
sixth  of  the  west  half. 

Appeal  from  St.  Louis  circuit  court. 
Marlin,  Laughltn  A  Kern,  for  appellant. 
Noble  t&  Urriok,  for  respondents. 

Braos:,  J.  This  is  an  action  of  ejectment, 
in  which  the  plaintiff  sues  to  recover  an  un- 
divided one-sixth  of  certain  premises  in  the 
city  of  St.  Louis,  de8crH)ed  In  the  petition  by 
metes  and  bounds,  being  the  west  half  of  a 
tract  of  7}  arpents,  conveyed  by  John  Hogan 
and  wife,  who  was  the  owner  in  fee-simple  of 
said  7i-arpent  tract,  by  deed  dated  February 
10,  1^,  to  Guillaume  Hauguel  and  Eulalie 
Hauguel,  his  wife;  "to  have  and  to  hold  the 
same  unto  them,  the  said  Ouillanme  Hauguel 
and  Eulalie  Hauguel,  for  and  during  their 
joint  natural  lives,  and  the  life  of  the  surviv- 
or, with  power  in  the  said  Guillaume  Hauguel 
to  convey  In  fee-simple,  forever,  or  to  mort- 
gage or  otherwise  incuml>er,  the  one  equal 
undivided  half  of  said  granted  pi-emises;  and 
after  the  death  of  the  said  Quillaume  and  Eu- 
lalie Hauguel  said  granted  premises,  or  so 
much  thereof  as  shall  not  have  been  conveyed 
by  the  said  OuilUume  Hauguel,  shall  pass  to 
and  vest  in  the  heirs  of  said  Eulalie  Hauguel 
forever."  On  the  4th  of  May,  1863,  Guillaume 
and  Eulalie  Hauguel.  by  general  warranty 
deed  of  that  date,  conveyed  an  undivided 
one-half  of  said  7i^rpent  tract  to  Andrew  S. 
Barada.  On  the  16th  of  March.  1864.  Guill- 
aume and  Eulalie  Hauguel,  by  a  second  gen- 
eral warranty  deed  of  that  date,  conveyed,  by 
metes  and  bounds,  the  west  half  of  said  7f- 
arpent  tract  to  the  said  Barada;  and  the  said 
Barada  on  the  same  day.  by  quitclaim  deed  In 
which  his  wife  joined,  conveyed  by  metes 
and  bounds  the  east  half  of  said  7|-arpent 
tract  to  the  Hauguels,  "to  have  and  to  hold 
the  same  unto  them,  the  said  Guillaume 
Hauguel  and  Eulalie  Hauguel.  for  and  during 
their  natural  lives,  and  the  life  of  the  sur- 
vivor, and  after  the  death  of  both  of  them 
the  said  granted  premises  shall  be  vested  un- 
to the  heirs  of  the  said  Eulalie  Hauguel,  the 
same  as  provided  by  deed  of  John  Hogan." 
On  the  12th  of  September,  1865,  Barada  and 
wife,  by  quitclaim  deed,  conveyed  by  metes 
and  bounds  the  west  half  of  sidd  T^arpent 
tract  to  William  B.  Thompson,  from  whom 
defendants  deraign  title  by  mesne  convey- 
ances. Guillaume  and  Eulalie  Hauguel  were 
husband  and  wife.  The  former  died  in  1872; 
the  latter  in  September.  1885.  The  plaintiff 
is  a  child  of  the  said  Eulalie  by  a  former  hus- 
band, and  one  of  two  children  whom  she  left 
surviving  her  at  her  death,  and  who,  with 


Digitized  by 


Google 


852 


SOUTHWESTEBN  KEPOBTEB,  Vol.  12. 


(Mo. 


the  children  of  a  third  child,  deceaJBed,areh(>r 
heirs  at  law.  On  the  14th  of  August.  1872, 
the  plaintiff,  by  a  general  warranty  deed  of 
that  date,  conveyed  to  Charles  H.  Peck  an 
undivided  one-third  of  the  east  bidf  of  said 
7i-arpent  Iract.  In  this  deed  she  described 
herself  as  "a  widow,  daughter  of  Eulalie 
Haugael,  wife  of  Guillaume  Hauguel,"  and 
gave  the  following  description  of  the  tract  in 
whicli  she  conveys  such  interest:  "Commenc- 
ing at  a  point  in  the  northern  line  of  United 
States  survey  No.  1,276,  of  the  St.  Louis  com- 
mon fields,  confirmed  to  the  legal  representa- 
tives of  Auguste  Conde,  eight  hundred  and 
twenty-six  feet  eleven  and  a  half  inches  dis- 
tant eastwardly  from  the  eastern  edge  of 
Vandeventer  avenue,  the  said  beginning  point 
being  the  north-east  corner  of  a  tract  of  three 
and  three-quarter  arpents  conveyed  to  An- 
drew S.  Barada  by  said  Guillaume  Hauguel 
and  wife;  thence  eastwardly,  with  the  north 
line  of  said  survey  No.  1,276,  south  six  de- 
grees, one  thousand  and  ten  feet  and  seven 
and  a  half  inches,  to  a  point;  thence  south, 
27  degrees  25  minutes  west,  ten  feet;  thence 
nortli,  61  degrees  west,  three  hundred  and 
four  feet,  to  a  point;  thence  south,  29  degrees 
west,  one  hundred  and  eighty-three  feet,  to  a 
point  in  the  south  line  of  said  survey  1,276; 
thence  west,  with  said  southern  line  of  said 
aurvey  1,276,  north,  61  degrees  west,  seven 
hundred  and  seven  feet  oneand  a  half  inches, 
to  a  stone  at  the  south-east  corner  of  said 
tract  of  three  and  three-quarter  arpents  con- 
veyed to  A.  S.  Barada  by  said  Hauguels; 
tlience  north,  with  the  eastern  boundaiy  line 
of  said  Barada  three  and  three-quarter  arpent 
tract,  north,  27  degrees  5  minutes  east,  one 
hundred  and  ninety-two  feet  six  inches,  to 
the  point  of  beginning,  containing  three  and 
three-quarter  arpents,  and  being  the  east  half 
'  of  a  tract  of  seven  and  a  half  arpents,  hereto- 
fore conveyed  to  said  Guillaume  and  Eulalie 
Hauguel  by  John  Hogan  and  wife,  *  *  « 
the  same  being  bounded  north  by  United 
States  survey  No.  3,285,  west  by  Barada, 
south, "  etc  Ever  since  the  execution  of  the 
deeds  by  the  Hauguels  and  Barada,  on  the 
16th  of  March,  1864,  Barada  and  his  grantees 
have  been  in  the  exclusive  possession  of  the 
west  half  of  said  7^arpent  tract,  and  the  de- 
fendants at  tlie  commencement  of  this  suit 
were  so  in  possession,  all  claiming  title  under 
those  deeds,  of  which  each,  by  ita  reference 
in  the  description  of  the  premises  conveyed, 
shows  that  they  were  but  parts  of  a  single 
transaction  intended  to  effect  a  partition  of 
the  7i^arpent  tract  between  the  parties.  The 
boundaries  in  the  deed  of  plainti£f  to  Feck 
correspond  with  those  in  the  deed  from  Bara- 
da to  the  Hauguels. 

It  is  quite  too  plain  for  argument,  and  ap- 
p<irent  on  the  face  of  the  habendum  clause 
from  Hogan  to  the  Hauguels,  that  the  estate 
of  Guillaume  and  Eulalie  was  limited  by  that 
deed  to  a  lift^estate  in  the  7^rpent  tract, 
and  the  power  of  the  said  Guillaume  was  lim- 
ited to  the  power  to  convey  in  fee-simple  an 
undivided  half  thereof.    To  hold  that  Guill- 


aume, under  the  terms  nsfd  by  the  grantor 
in  that  deed,  bad  power  to  convey  the  whole 
tract  in  fee-simple  would  do  violence  to  the 
grammatical  construction  of  the  sentence  in 
which  the  power  is  granted,  and  would  de- 
feat the  evident  intent  of  the  grantor  to  make 
provision  for  the  hairs  of  Eulalie  by  settling 
upon  them  beyond  peradventute  an  estate  in 
fee-simple  after  the  termination  of  the  life- 
estates,  in  any  event,  to  the  extent  of  the  onp 
undivided  half  thereof.    It  is  also  evident 
that,  if  the  said  Guillaume  bad  not  executed 
the  power  in  the  deed,  upon  the  death  of  him 
and  his  wife  the  plaintiff  would  iiave  been 
entitled  to  an  undivided  third  in  fee-simple 
of  the  whole  tract.    But  having  executed  the 
power  by  his  conveyance  to  Barada  of  the  4th 
of  May.  1863,  of  the  one  undivided  half  in 
fee-simple,  by  that  act  her  estate  was  reduced 
from  a  possible  undivided  third  in  fee-simple 
to  a  certain  undivided  one-sixth  of  the  whole 
tract  upon  the  termination  of  the  life-eetates. 
By  this  conveyance  Guillaume  exhausted  all 
the  power  granted  him  ty  which  the  quantum 
of  plaintiff's  interest  in  the  7^arpent  tract 
could  be  by  him  or  his  wife  affected.    While 
the  subsequent   conveyances    between    the 
Hauguels  and  Barada  liad  the  effect  of  sever- 
ing the  right  of  possession  of  the  common 
traist  between  them  during  the  pendency  of 
the  Hauguels'  life-estate,  they  in  no  way  af- 
fected per  Be  the  plaintiff's  right  to  an  undi- 
vided sixth  of  the  whole  tract  in  fee-simple 
upon  the  termination  of  that  life-estate.    And 
this  was  the  interest  which  the  plaintiff,  as 
one  of  the  heirs  apparent  of  Eulalie  Hauguel, 
had  in  the  whole  tract  at  the  time  she  came 
to  make  her  deed  to  Peck,  and  but  for  that 
deed  would  have  been  her  interest  in  tho 
whole  tract,  the  possession  of  which  slie 
would  have  been  entitled  to  at  the  commence- 
ment of  this  suit.    When  she  came  to  make 
that  deed  she  could  have  conveyed  to  Peck  in 
fee,  subject  to  the  life-estate,  her  undivided 
sixth  interest  in  the  whole  tract,  or  her  un- 
divided sixth  interest  in  either  the  east  or 
west  half,  specified  by  metes  and  bounds. 
Barnhart's  Guardian  v.  Campbell,  50  Mo. 
597.    She  did  neither,  however,  but  under- 
took to  convey  an  undivided  third  of  the  east 
half  to  Peck,  and  gave  him  a  warranty  of 
title  to  such  third,  when  she  was  advised  by 
the  deed  of  Hogan,  and  the  first  deed  of  the 
Hauguels,  the  source  of  her  title,  that  she 
only  had  an  undivided  sixth  interest  in  the 
premises,  unless  by  some  other  means  she 
had  acquired  another  sixth.     Having  thus  in 
the  first  breath  asserted  her  right  to  convey 
an  undivided  third  in  the  east  half,  she  s^a 
about  describing  it  by  metes  and  bounds,  and 
the  very  next  breath  is  used  to  assert  that 
the  beginning  point  of  the  premises  about  to 
be  conveyed  is  "the  north-east  corner  of  a 
tract  of  three  and  three-quarter  arpents,  con- 
veyed to  Andrew  S.  Barada  by  said  Guillaume 
Hauguel  and  wife;"  and  then,  after  running 
eastwardly,  then    southwardly,  then  west- 
waidly,  she  comes  to  a  stone  which  she  de- 
clares is  the  "south-east  corner  of  said  tractol 
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three  and  three-qunrter  arpents  conveyed  to 
A.  S.  Barada  by  said  Hauguels:"  and  for  her 
fourth  line  she  runs  "thence  north,  with  the 
eastern  boundary  line  of  said  Barada's  three 
and  three-quarter  arpent  tract,  to  the  begin- 
ning,"— the  identical  dividing  line  erected 
by  the  Hauguels  and  Barada  in  their  deeds, 
inter  MM,  conveying  the  east  half  to  Haug- 
uels and  the  west  half  to  Barada;  and  she 
then  winds  up  her  description  by  sayiug  the 
premisea  conveyed  are  the  east  half  of  the 
7^arpent  tract,  bounded  "on  the  west  by 
Barada,"  i. «.,  by  Barada's  west  half  of  that 
tract. 

Conceding  that  the  deeds  of  partition  be- 
tween the  Hauguels  and  Barada  were  outside 
the  line  of  plaintiff's  chain  ot  title,  and  that 
she  was  therefore  not  bound  to  take  notice  of 
them,  yet  the  contents  of  her  own  deed  show 
she  had  actunl  notice  of  them,  and,  with  act- 
qhI  knowlndge  of  their  contents,  deliberately 
adopted  the  partition  line  which  had  been 
drawn  by  them  between  the  east  and  west 
halves  as  the  line  which  divided  her  land,  as 
well  as  that  of  the  Hauguels,  from  that  of 
Barada,  declHring  that  her  interest  was  in  the 
east  half,  and  that  the  west  half  was  Barada's ; 
and.  in  connection  with  this  declaration,  as- 
serting that  she  had  an  undivided  third  in 
fee-simple  in  the  east  half,  which  she  could 
not  have  bad  except  she  intended  by  her  deed 
to  confirm  the  partition  which  had  previously 
been  made,  and  relinquish  her  interest  in  the 
west  half.  We  think  it  must  be  held  that 
she,  by  her  voluntary  deed,  made  for  a  vsl- 
nattle  consideration,  did  thereby  relinquish 
her  interest  in  the  west  half,  and  conBrmed 
snd  adopted  the  partition  theretofore  made, 
and  that  she  now  ought  to  be  estopped  from 
setting  up  a  claim  tu  an  undivided  sixth  of 
said  west  half.  The  trial  court  so  held,  and 
its  judgment  is  affirmed.  All  concur,  except 
Rat,  C.  J.,  absent,  and  Babclat,  J.,  not  sit- 


Gkeen  et  al,  v.  Walker  et  al. 
(Supr«>M  Court  of  Miatouri.    Nov.  18, 1889.) 

Faxtitio!(— JvaisDioTioK— SraoiAi.  Jtrsss. 

1.  Bince  In  MiaMmrl  a  partltloii  proceeding  la 
bat  a  dvil  action,  the  dronit  court  ha*  j  orisdlouon 
of  an  answer  seeking  to  charge  the  interests  of 
aome  of  the  parties  with  advancements  made  to 
them  br  the  ancestor's  executrix,  ondar  an  anee- 
ment  that  they  should  be  so  charged,  under  Rev. 
St.  Ho.  {  S5S1,  proTidine  that  an  answer  shall  con- 
tain a  general  or  specific  denial  of  each  material 
allegaaon  of  the  petition,  or  a  statement  of  any 
new  matter  oi»stitDting  a  defense. 

a.  Where,  on  writ  of  error  to  a  court  having 
jurisdiction  of  a  cause,  the  record  is  returned 
signed  by  one  as  special  judge,  and  reciting  that 
the  cause  was  tried  before  him  in  that  capamty,  it 
will  be  presnined,  in  the  absence  of  evidence  to  the 
■  contrary,  that  he  had  proper  authority. 

Error  to  clicuit  court,  CaldweU  county; 
Jobs  E.  Waite,  Special  Judge. 

This  is  an  action  of  partition  to  divide  180 
acres  of  land  in  Caldwell  county  among  the 
heirs  of  John  Van  Winkle,  deceased.  The 
parties  are  his  children  and  grandchildren. 
Certain  of  tbe  adult  defendants  flled  an 
v.I2s.w.no.l7— 23 


amended  answer,  presenting  this  state  of 
facts:  John  Yan  Winlcle  left  a  will,  (since 
duly  probated,)  by  which  he  gave  his  widow, 
Mary,  a  life-estate  In  tbe  property  in  ques- 
tion, (with  power  tosell  the  same  if  she  should 
choose,)  and  remainder  to  his  children  equal- 
ly upon  her  death,  naming  her  executrix. 
During  her  life-time  she  made  a  number  of 
payments  as  executrix  to  several  of  the  chiU 
dren,  upon  an  express  written  agreement 
with  each  that  the  same  should  be  charged  to 
and  accounted  for  as  an  advancement  upon 
final  distribution  of  the  estate.  Tbe  answer 
prayed  that  each  of  these  payments  should 
be  charged,  in  this  proceeding,  against  the 
interest  and  share  of  the  party  receiving  the 
same.  Issue  wad  taken  upon  this  answer. 
The  court  found  in  favor  of  defendants  there- 
on, and  in  the  final  distribution  of  the  pro- 
ceeds of  the  estate  adopted  the  derendant's 
theory  outlined  above.  The  cause  was  tried 
at  the  February  term,  1885,  when  the  court 
made  a  finding  determining  the  respective  in- 
terests of  the  parties,  that  the  land  was  not 
susceptible  of  partition  in  kind,  and  ordering 
a  sale.  No  motion  for  new  trial  was  filed  by 
any  of  the  parties.  At  the  February  term, 
1886,  final  judgment  of  distribution  was 
made  upon  the  sherifF's  report  of  sale,  and 
plaintiffs  filed  a  bill  of  exceptions,  embody- 
ing the  proceedings  at  the  trial.  Other  ma- 
terial matters  appear  in  the  opinion. 

W.  A.  Wood,  for  plaintiffs  in  error.  0. 8. 
McLaughlin,  for  defendants  in  error. 

Barolat,  J.,  (after  etattng  the  faete  a» 
above.)  This  case  is  here  on  writ  of  error 
issued  at  the  instance  of  plaintiffs.  No  mo- 
tion for  new  trial  was  made  in  the  circuit 
court  upon  which  it  might  have  reviewed  and 
corrected  the  rulings  at  the  trial.  They  are 
not,  therefore,  the  subject  of  consideration 
here,  under  our  statute  declaring  that  "no 
exception  shall  be  taken  in  an  appeal  or  writ 
of  error  to  any  proceedings  in  the  circuit 
court  except  such  as  have  been  expressly  de- 
cided by  such  court. "  Rev.  St.  1879,  §  8774. 
But  several  assignments  of  error  refer  to  the 
recOTd  proper,  which  has  hence  been  exam- 
ined. It  is  claimed  that  there  is  no  sufficient 
showing  of  tbe  authority  or  jurisdiction  of 
the  special  judge  who  tried  the  cause.  The 
writ  of  error  on  which  this  hearing  is  based 
was  directed  to  the  circuit  court  of  Caldwell 
county.  A  record  in  the  cause  has  l>een  re- 
turned, in  response,  by  the  clerk  of  that 
court.  The  bill  of  exceptions.  Bled  during 
the  February  term,  1886,  fat  which  the  final 
judgment  was  rendered,)  is  part  of  that  rec- 
ord. It  is  signed  by  John  E.  Waite  as  special 
judge,  and  recites  that  the  cause  was  tried 
before  him  in  that  capacity.  How  he  came 
to  be  special  judge,  or  whether  he  ever  was 
sworn,  generally  or  in  that  case,  does  nut  af- 
firmatively appear.  His  actions  as  special 
judge  are  part  of  the  records  of  that  court, 
however,  and,  in  the  absence  of  any  showing 
to  the  contrary,  will  be  presumed  to  have 
been  ooriectly  taken.    The  same  preaump- 
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tions  of  jurisdiction  attach  to  the  record  of 
proceedings  in  circuit  courts  before  special 
judges  as  before  the  reguhir  judge.  The 
prespnt  case  is  an  action  for  partition, — one 
of  a  class  which  the  circuit  court  has  power 
by  our  laws  to  entertain  and  adjudicate.  If 
tlie  court  erroneously  permits  Its  functions  to 
be  exercised,  in  any  particular  instance,  by 
one  not  properly  qualified  to  do  so,  that  fact 
should  be  made  to  appear  by  the  party  relying 
on  it.  Where  such  a  showing  is  wanting, 
we  will  presume  that  the  official  record  of  the 
circuit  court  has  been  made  by  one  entitled 
to  make  it. 

It  is  next  nrged  that,  in  such  an  action, 
the  trial  court  could  not  properly  take  juris- 
diction of  the  defense  presented  by  the  special 
answer  seeking  to  charge  the  so-called  "ad- 
vancements" against  the  interests  of  plain- 
tiffs and  some  of  the  other  parties  to  the 
cause.  A  partition  proceeding  is  but  an  or- 
dinary civil  action  in  this  state.  In  it  the 
circuit  court  may  lawfully  consider  any  de- 
fense, whether  legal  or  equitable  in  its  nat- 
ure, that  could  properly  be  interposed  in  an 
ordinary  civil  iiction  under  our  Code  of  Plead- 
ing. Bev.St.I879,g352I.>  In  this  instance 
the  answer  sought  to  charge  the  interests  of 
some  of  the  parties  to  the  cause  in  the  land 
in  suit  with  certain  payments,  in  the  nature 
of  advancements,  made  to  them  by  their  an- 
cestor's executrix  under  an  pxpress  agree- 
ment tliat  they  should  be  so  charged.  Sueh 
a  defense  the  circuit  court  had  the  power  to 
hear  and  determine.  It  exercised  the  [lower, 
and  accordingly  adjudicated  the  interests  of 
the  parties  within  the  limits  of  the  case  made 
by  the  pleadings.  Whether  the  evidence  at 
the  trial  warranted  the  conclusion  reached  we 
do  not  consider,  in  the  absence  of  a  motion 
for  a  new  trial  in  the  circuit  court.  It  is 
enough,  in  the  present  aspect  of  the  case,  to 
know  that  the  trial  court  had  jurisdiction  to 
render  the  judgment  between  the  parties  be- 
fore it.  We  find  the  record  free  of  any  error 
materially  affecting  the  merits  of  the  case  to 
the  prejudice  of  plaintiffs  in  error.  The  as- 
signments of  error  already  noted  are  the  only 
ones  having  any  bearing  on  their  Interesto. 
ot  requiring  comment.  These  views  are 
shared  by  all  my  brother  judges,  except  Bat, 
G.  J.,  absent.    The  judgment  is  affirmed. 


State  e.  Crawford. 
(Supreme  Court  of  MtatourU    Nov.  18, 1889.) 

iKDicmam— Dat»— Crimisai,  Law— Bvcdskcb— 
Skpakatiom  ov  Jcross. 
1.  tTnder  Kev.  St  Mo.  i  1831,  which  provides 
that  no  Indictmetit  shall  be  deemed  invalid,  nor 
shall  the  trial  ]  udgment  or  other  proceedings  there- 
on be  stayed,  arrested,  or  in  any  manner  affected, 
for  stating  the  time  imperfectly,  or  for  stating  the 
offense  to  nave  been  committed  on  a  day  subsequent 
to  the  finding  of  the  indictment,  or  on  an  impos- 


'The  answer  of  the  defendant  shall  contain: 
First,  a  general  or  specific  denial  of  each  material 
allegation  of  the  petition  controverted  Iqr  the  de- 
fendant '  •  •  •  Second,  a  statement  of  any  new 
matter  oonstttnting  a  defense  or  counter-olaiffl. 


slbla  day,  or  day  that  never  happened,  an  indict- 
ment Is  not  fatiuly  defective  in  that  it  charges  the 
crime  to  have  been  committed  on  a  day  subsequent 
to  that  on  which  the  trial  ocoonwd. 

3.  On  trial  for  arson,  evidence  that  defendant 
and  his  co-Indictee  were  at  the  store  which  was 
burned,  after  business  hours,  and  some  time  l>e- 
fore  the  burning;  that  defendant  was  seen  prowl- 
ing about  the  plaoe,  taking  note  of  localltiea  and 
objects;  that,  in  conversation  with  different  per- 
sons, he  made  covert  tlireats, "  verbal  Intimations, " 
and  "declarations  of  intention, "  so  ealled,^s  ad- 
missible, as  tending  to  connect  d«fendant  with  the 
burning. 

&.  Kvidenoe  tending  to  show  that  a  stranger  to 
the  trial  had  made  threats  against  the  person  and 
property  of  the  owner  of  the  bnmed  house  is  ir- 
relevant 

4.  A  motion  for  a  new  trial,  on  the  groand  of 
newly-dlsoovered  evidence,  is  insufflolent,  where  it 
is  not  supported  by  affidavit  as  reqnired  by  lawof 
conrt  and  where  It  is  not  shown  what  dJUgenoe 
was  used  In  piooaring  the  evidenoe,  nor  that  it  is 
material* 

5.  Rev.  St  Mo.  {  190U,  provides  that,  with  the 
consent  of  the  prosecuting  attorney  and  the  de- 
fendant, the  oonrt  nu^  permit  the  jury  to  separate 
at  any  uJoununeat  or  recess  during  trial,  in  all 
oases  of  felony  except  capital  cases,  under  proper 
instructions  as  to  their  conduct  Section  1910  pro- 
vides that  at  the  conclusion  of  the  argument  the 
j  ury  ■*  may  retire  onder  the  charge  of  an  officer, who. 
In  case  of  a  falony,  sliaU  he  sworn  to  keep  them  to- 
gether, •  •  •  and  not  permit  any  person  to 
speak  or  communicate  with  them,  nor  do  so  him- 
self, unless  by  order  of  the  court,  or  to  ask  them 
whether  they  liave  agreed. "  Section  1900  provides 
that  a  new  trial  may  be  granted  "when  the  jnry 
has  been  separated  without  leave  of  the  conit,  after 
retiring  to  deliberate  npon  their  verdict  or  has 
been  guilty  of  any  misoondnct  tending  tobrevent 
a  fair  and  due  consideration  of  the  case. "  Held, 
that  a  person  who  took  out  a  juror  during  the  trial, 
and  returned  with  him  through  a  saloon,  but  who 
was  not  the  officer  sworn  to  take  charge  of  the 
jury,  will  be  presumed  to  have  been  a  snbordinate 
officer  of  the  sheriff,  qualified  to  take  such  juror 
in  charge,  in  the  absence  of  evidenoe  to  the  con- 
trary; and  a  new  trial  will  be  refused,  as  section 
1910  wlU  not  be  oonstrued  to  mean  that  the  sheriff 
has  no  right  to  give  a  juror  In  oharga  to  anotlkor 
sworn  olfluer. 

Appeal  from  circuit  oonit,  Dallas  county; 
W.  I.  WALI.AOE,  Judge. 

Indictment  of  J.  A.  Crawford  for  arson. 
Bev.  St.  Mo.  §  1821,  provides  that  "no  in- 
dictment or  information  shall  be  deemed  in- 
valid, nor  shall  the  trial,  judgment,  or  other 
proceedings  thereon  be  stayed,  arrested,  or  in 
any  manner  affected,  *  *  *  for  stating 
the  time  Imperfectly,  nor  for  stating  the  of- 
fense to  have  been  committed  on  a  daysubne- 
quent  to  the  finding  of  the  indictment  or  in> 
formation,  or  on  an  impossible  day,  or  on  a 
day  that  never  happened."  Yerdict  of  guilty, 
and  defendant  appeals. 

Amoii  a.  iSmith  and  John  8.  Haynea,  for 
appellant.  The  Attorney  ffeneral,  for  the 
State. 

Sheuwood,J.  The  defendant  was  charged 
by  the  indictment  with  the  crime  of  arson  of 
the  store-iiouse  of  S.  H.  Burris,  and  his  trial 
resulted  in  his  conviction  of  thnt  offense;  his 
punishment  being  assessed  at  imprisonment 
in  the  penitentiary  for  the  term  of  five  years. 
From  the  judgment  and  sentence  be  appeals 
to  this  court,  assigning  frequent  errors. 

1.  The  oliarge  that  the  indictment  is  fatallj 
defective,  for  that  it  chaiges  the  crime  to  tiave 
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been  committed  on  a  day  snbseqnent  to  thnt 
on  which  the  trial  occurred,  ia  answered  by 
section  1821,  Bev.  St.  1879.  The  case  of 
State  ▼.  Burnett,  81  Mo.  119,  is  an  adjudica- 
tion upon  this  section  of  the  statute  directly 
in  point,  and  directly  opposed  to  the  conten- 
tion of  the  defendant's  counsel. 

2.  There  was  no  error  committed  in  ad- 
mitting testimony  that  defendant  and  his  co- 
indlctee,  Beeser,  were  at  the  store-house  of 
Burris,  after  business  hours,  some  time  be- 
fore the  burning  occurred.  Evidence  that 
the  defendant  whs  seen  lurking  about  the 
scene  of  the  allied  crime,  taking  notice  of 
kicalitiee  and  objects;  that,  besides  his  prox- 
imity of  vicinity  to  the  locua  of  the  crime,  he 
had  conversations  with  different  persons,  in 
which  he  made,  in  regard  to  the  crime,  covert, 
indirect,  or  vague  threats,  more  properly 
designated  as  "verbal  intimations"  and  as 
"declarHtions  of  intention," — was  all  com- 
petent evidence,  and  it  is  the  constant  prac- 
tice to  admit  such  evidence  in  courts  of  jus- 
tice. Treating  of  the  subject  of  such  "verlml 
intimations,"  an  eminent  text-writer  says: 
"The  verbal  expressions  under  consideration 
are  found  to  assume  different  shapes,  accord- 
ing as  they  are  the  offspring  of  cold-blooded 
craft,  or  more  violent  and  hasty  malignity. 
In  the  former  case,  they  are  sometimes  man- 
aged with  great  art.  They  are  thrown  out 
voluntarily  and  purposely,  it  is  true,  bat  in 
so  obecare  and  intangible  a  form  astoamount 
to  nothing  more  than  n^ere  general  intima- 
tions. They  are,  in  fact,  parts  of  a  system 
of  preparation,  but  of  the  most  preliminary 
kind,  intended  to  explore  the  way  for  more 
direct  action  in  future.  The  criminal  vent- 
ures no  further  than  to  bint  at  or  otiscarely 
allude  to  the  act  he  has  in  contemplation. 
He  proceeds  warily,  throwing  out  feelers,  as 
it  were,  in  advance,  partly  to  sound  the  tem- 
per of  those  among  whom  he  trusts  tiimself , 
and  partly  to  give  an  air  of  probability  to  the 
approaching  event,  and  yet  to  disconnect  him- 
self from  all  apparent  agency  in  producing  it. 
Tboa  a  man,  meditating  the  murder  of  his 
wife,  was  heard  to  say:  '  My  wife  is  a  queer 
body.  I  should  not  bs  at  all  surprised  if  she 
were  to  take  herself  off  some  fine  morning.' 
Here,  even  the  event  itself  is  not  directly 
mentioned.  Departure  or  disappearance  is 
all  that  is  spoken  of,  and  even  that  attributed 
to  a  cause  which,  to  a  stranger,  might  appear 
abandantly  sofflciMit  to  account  for  it, — odd- 
ness  or  peculiarity  of  habits  or  character.  In 
otiier  cases,  the  intimations  are  given  out  in 
the  form  of  reports,  bearing  indirectly  upon 
tlie  object  in  view,  and  intended  to  prepare 
the  minds  of  friends  and  neighbors  for  the 
event.  *  *  *  Gare  is  generally  taken,  in 
ottering  these  intimations,  to  adapt  then)  to 
the  ideas  and  intelligence  of  those  to  whom 
they  are  addressed,  or  upon  whom  they  are 
intended  to  make  an  impression.  Thus 
omens,  angaries,  and  predictions  are  relied 
on,  among  tboee  whose  habits  and  limited  in- 
telligence induce  them  to  place  confldence  in 
soeh  sources  oC  knowledge.    But,  notwitli- 


standing  the  art  which  may  be  employed,  they 
frequently  fail  of  their  intended  effect,  from 
the  mere  want  of  the  'art  to  conceal'  it. 
Their  essential  clumsiness  Js  sometimes  mani- 
fest, mm*  and  the  result  of  their  ut- 
terance is  the  very  reverse  of  that  Intended; 
namely,  to  fix  attention  upon  the  party  ut- 
tering them,  and  thus  to  establish  l)etween 
him  and  the  event  alluded  to  the  very  con- 
nection he  seeks  to  avoid.  Hence,  when  the 
event  comes  to  happen,  the  expression  antici- 
pating it  is  at  once  remembered.  There  is 
what  the  civilians  would  tall  damnum  pra- 
dictum  et  malum  teeutum, — a  very  pregnant 
and  reasonable  ground  of  suspicion.  On  this 
account,  expressions  of  this  kind  often  be- 
come important,  as  elements  of  circumstan- 
tial evidence,  constituting  a  material  link  in 
the  chain  of  precedent  drcumstances  tend- 
ing to  fix  a  crime  ctutrged  upon  the  party  ac- 
cused of  its  commission."  Burrill,  Circ.  £v. 
(Sd  Ed.)  883-835.  Similar  remarks  are  in- 
dulged in  by  the  same  and  other  authors  as  to 
"  declarations  of  intention . "  Id.  338 ;  Wills, 
Circ.  Ev.  65.  See,  also.  State  v.  Dickson,  78 
Mo.  438;  State  v.  Qrant,  79  Mo.  118;  Carver 
V.  Huskey,  Id.  509;  Oulbertson  v.  Hill,  87 
Mo.  553;  State  v.  McNally,  Id.  644;  State  v. 
Guy,  69  Mo.  430.  And  the  presence  or  prox- 
imity of  the  defendant  to  the  scene  of  the 
crime,  taking  note  of  the  surroundings,  is  of 
value  in  frequent  instances.  Burrill.  Circ. 
£v.  350-899.  AU  the  incidents  mentioned, 
thought  slight  and  unimportant  in  them- 
selves, when  considered  apart  from  each  other, 
may,  when  pieced  together  by  skillful  analysis, 
form  a  very  strong  chain  of  evidence.  In  such 
cases,  "tr&es  light  as  air"  frequently  become 
of  the  gravest  importance  to  the  state,  and  of 
the  most  serious  import  and  significance 
against  the  accused;  forming,  as  they  often 
do,  snch  a  web  of  circumstances  as  to  afford 
the  most  satisfactory,  if  not  conclusive,  evi- 
dence of  bis  guilt.  Hopkins  v.  Sievert,  58 
Mo.  201;  Massey  v.  Young,  73  Mo.  260;  1 
Sterkie.£v.50O,501;  Best.  Pres.  §  188;  Bar- 
rill,  Circ.  Ev.  177-180. 

8.  There  was  no  error  committed  In  refus- 
ing to  allow  evidence  to  l>e  adduced  for  the 
purpose  of  showing  whether  one  Hogg  had 
not  made  threats  a^nst  the  person  and  prop- 
erty of  witness,  whose  store-house  was 
burned.  Such  threats  were  wholly  foreign  to 
the  ease,  rea  inter  alios,  and  consequently  had 
no  bearing  on  the  guilt  of  the  accused.  Best, 
Ev.  (Chamberlayne,)  489;  Starkie,  Ev.  (9th 
Ed.)  36.  81,  82,  et  seq. 

4.  Bearding  the  instructions,  those  given 
on  behalf  of  the  state  and  those  given  on  be- 
half of  the  defendant  seem  to  place  the  mat- 
ters of  law  arising  upon  the  evidence  very 
fairly  before  the  jury,  and  there  seems  to  be 
no  just  ground  for  exceptions  on  the  score  of 
instructions  refused. 

5.  The  motion  for  a  new  trial,  on  the 
ground  of  newly-discovered  evidence,  is  in- 
suthcient,  as  not  being  supported  by  afiBda- 
vit,  as  required  by  the  well-settled  law  of 
this  court;  nor  was  it  shown  that  such  evi> 
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dence  was  material,  nor  what  diligence  was 
used  to  procure  the  same.  State  v.  Bay.  53 
Mo.  845;  State  v.  Laaghlin.  27  Mo.  Ill: 
State  V.  Fritterer.  65  Mo.  422. 

6.  There  is  but  one  point  remaining  for 
discussion :  As  to  the  separation  of  the  jury, 
— was  it  lawful?  There  are  three  sections 
of  our  statute  which  must  answer  this  ques- 
tion. They  are  as  follows:  "Sec.  1909. 
With  the  consent  of  the  prosecuting  attorney 
and  the  defendanti  the  court  may  permit  the 
jury  to  separate,  at  any  adjournment  or  re- 
cess of  the  court  during  the  trial,  in  all  cases 
of  felony  except  in  capital  cases;  and  in  mis- 
demeanors the  court  may  permit  such  sepa- 
ration of  the  jury  of  its  own  motion;  but 
when  the  jurors  are  permitted  to  separate, 
after  being  impaneled  as  herein  provided  for, 
and  at  each  adjournment,  the  court  must  ad- 
monish them  that  it  is  their  duty  not  to  con- 
yerse  among  themselves,  nor  to  suffer  others 
to  converse  with  Uiem  or  in  their  hearing,  on 
any  subject  connected  with  the  trial,  or  to 
form  or  express  any  opinion  thereon,  until 
the  cause  is  finally  submitted  to  them.  Sec. 
1910.  When  the  argument  is  concluded  the 
jury  may  either  decide  in  court  or  retire  for 
deliberation.  They  may  retire  under  the 
charge  of  an  officer,  who,  in  case  of  a  felony, 
shall  be  sworn  to  keep  them  together  in  some 
private  or  convenient  room  or  place,  and  not 
permit  any  person  to  speak  or  communicate 
with  them,  nor  do  so  himself,  unless  by  or- 
der of  the  court,  or  to  ask  them  whether 
they  have  agreed  upon  their  verdict;  and 
when  they  have  agreed  he  shall  return  them 
into  court,  or  when  ordered  by  the  court. 
The  officer  shall  not  communicate  to  any 
person  the  state  of  their  deliberations." 
"Sec.  1966.  The  court  may  grant  a  new  trial 
for  the  following  causes,  or  any  of  them: 
First.  When  the  jury  has  received  any  evi- 
dence, papers,  or  documents  not  authorized 
by  the  court,  or  the  court  has  admitted  ille- 
gal testimony,  or  excluded  competent  and 
legal  testimony,  or  for  newly-discovered  evi- 
dence. Second.  When  the  jury  has  been 
separated  without  leave  of  the  court,  after 
retiring  to  deliberate  upon  their  verdict,  or 
has  been  guilty  of  any  misconduct  tending  to 
prevent  a  fair  and  due  consideration  of  the 
case.  Third.  When  the  verdict  has  been  de- 
cided by  means  other  than  a  fair  expression 
of  opinion  on  the  part  of  all  the  jurors. 
Fourth.  When  the  court  has  misdirected  the 
jury  in  a  material  matter  of  law.  Fifth. 
When  the  verdict  is  contrary  to  the  law  or 
evidence." 

We  have  decided  in  a  capital  case  (State 
T.  Murray,  91  Mo.  95,  S  S.  W.  Bep.  397) 
that  the  separation  of  the  jury,  even  when  in 
charge  of  an  officer,  was  good  ground  for  a 
new  trial.  In  the  case  at  bar  the  juryman 
Bennett,  it  is  true,  went  to  attend  a  call  of 
nature,  but  he  left  the  rest  of  the  jurymen, 
who  remained  at  the  court-house  in  charge 
of  the  sheriff,  and  went  away  out  in  town 
with  one  Sharp,  who  was  not  the  officer 
sworn  to  take  charge  of  the  jury,  and  then 


returned  with  him,  through  the  saloon  of 
one  Welch,  to  the  jury-room.  If  Sharp  was 
an  officer  under  Burns,  the  sheriff,  there  was 
no  good  ground  for  granting  a  new  trial  be- 
cause of  the  above  circumstance.  And  it 
must  be  presumed,  from  the  peculiar  word- 
ing of  the  affidavit,  and  of  Sharp's  testimony, 
that  he  was  an  officer,  but  not  the  officer  who 
was  left  in  charge  of  the  jury.  Section  1910 
cannot  reasonably  be  construed  as  meaning 
that  the  sheriff  in  charge  of  a  jury  has  no 
right  to  give  the  jury  or  any  one  of  their 
number,  in  a  case  of  exigency,  in  charge  to 
another  sworn  officer.  Besides,  the  sheriff 
is  presumed  to  do  his  duty,  and  so  is  the 
lower  court;  and,  in  the  absence  of  any  show- 
ing to  the  contrary,  it  will  be  presumed  that 
Sharp,  who  doubtless  was  well  known  to  the 
court,  was  a  subordinate  of  the  sheriff's,  and 
therefore  as  well  qualiBed  to  take  Bennett  in 
charge  pro  salute  corporis  as  if  Sharp  had 
been  the  high  sheriff  himself.  This  view  of 
the  subject  renders  any  intimation  unneces- 
sary as  to  what  our  ruling  would  be  were  it 
shown  that  Sharp  was  unadorned  with  any 
official  rank  or  designation.  Therefore  Judg- 
ment affirmed.  All  concur,  except  Bat,  C. 
J.,  absent. 


STA.TB  0.  BULLCTO. 

{SiUipreiM  Court  of  Missouri.  Nov.  18, 1889.) 
Cbimucai.  Law— Sficiai.  Jqdob. 
Bev.  Bt.  Mo.  1879,  i  187S,  provides  that 
whenever  defendant  sh'all  make  application,  snp- 
ported  by  the  af&davltB  of  two  or  more  reputable 
persons  not  of  kin  or  counsel  for  defendant,  for  a 
change  of  venue  for  any  of  the  roasons  spedfled 
by  statute,  It  shall  be  lawful  for  the  court  to  order 
the  election  of  a  special  judge  "for  the  trial  of  the 
particular  cause  pending  or  to  dedde  defendant's 
application  for  a  change  of  venue.  **  Beotion  1879 
provides  that  the  spepial  Judge  shall  take  an  oath 
"to  hear  and  try  the  partloolar  cause  or  motion 
pending  without  fear,  favor,  or  partiality. "  Held, 
that  as  a  defendant  Is  entitled  to  only  one  applica- 
tion, based  upon  the  disqualifioatioa  of  the  judge, 
the  word  "or"  will  be  construed  to  mean  "and^ " 
and  the  election  of  a  special  judge  merely  "to  de- 
cide the  defendant's  application  for  a  change  of 
venue"  is  unauthorized,  and  confers  no  jniudio- 
tion,  and  any  consent  of  defendant  to  the  trial  of 
a  cause  upon  its  merits  bv  such  special  judge  is  of 
no  avail    Barclay,  J.,  dissents. 

Appeal  from  criminal  court,  Buchanan 
county;  Febmak  8.  Winn.  SpecialJudge. 

Indictment  against  Louis  Bulling  for  mur- 
der. Bev.  St.  Mo.  1879,  §  1878,  provides 
that  "  whenever,  in  any  cause,  the  defendant 
shall  make  application  by  petition,  under  the 
oath  and  supported  by  the  affidavit  of  two  or 
more  reputable  persons  not  of  kin  or  counsel 
for  the  defendant,  for  a  change  of  venue  for 
any  of  the  reasons  stated  in  the  next  preced- 
ing section,  it  shall  be  lawful  for  the  judge" 
to  9rder  "the  election  of  a  special  judge  for 
the  trial  of  a  particular  cause  pending  or  to 
decide  defendant's  application  for  a  change 
of  venue,"  etc.  Id.  g  1879,  provides  that 
"the  special  judge  «  •  *  shall,  imme- 
diately after  his  election,  take  an  oath  to 
support  the  constitution  of  the  United  States 
and  of  the  state  of  Missouri,  and  to  bear  and 
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ti7  the  particular  cause  or  motion  pending, 
without  fear,  favor,  or  partiality. "  Verdict 
of  gaUty,  and  defendant  appeals. 

WUliam  B.  Sar^ford,  for  appellant.  John 
M.  Wood,  Atty.  Gen.,  for  the  State. 

Sherwood,  J.  The  defendant,  indicted 
for  the  crime  of  mnider,  filed  an  application 
nnder  the  proTisions  of  sections  1856,  1859, 
Rev.  St  1879,  based  upon  the  prejudice  of 
the  minds  of  the  inhabitants  of  the  county. 
He  also  filed  at  the  same  time  an  additional 
affidavit,  under  the  provisions  of  section 
1877,  properly  supported  by  other  aflSdavita, 
alleging  that  the  judge  of  the  criminal  court 
would  not  impartially  decide  his  application 
for  a  change  of  venue  on  account  of  the  prej- 
udice of  the  inhabitants  of  the  county. 
Whereupon,  under  an  order  of  the  court,  duly 
entered,  Ferman  S.  Winn  was  elected  as 
special  judge  "to  decide  the  defendant's  ap- 
plication for  a  change  of  venue."  The  spe- 
cial judge  thereupon  took  and  subscribed  an 
oath  that  be  would  support  the  constitution, 
etc.,  and  that  he  would  "fairly  and  impar- 
tially decide  defendant's  application  for  a 
change  of  venue  here."  These  things  hap- 
pened on  March  17,  1888,  and  so  the  oath  of 
the  special  judge  is  dated.  Afterwards  the 
apeeial  judge  denied  the  application  for  a 
diange  of  venue  from  the  county,  and  after 
taking  what  the  record  terms  "a  sapplemental 
oath  as  special  judge,"  wliich  said  supple- 
mental oath,  among  other  things,  recited 
that  said  affiant  wonld  "  hear  and  try  the  above 
cause  witliout  fear,  favor,  or  partiality,  and 
give  the  defendant  a  fair  and  impartial  trial, 
and  faithfully  demean  himself  in  office." 
These  things  occurred  on  the  24th  of  May, 
1888,  and  such  Is  the  date  of  said  sup- 
plemental oath.  The  trial  of  the  cause  then 
took  place,  resulting  in  the  conviction  of  the 
defendant  of  murder  in  the  first  degree.  He 
was  sentenced  accordingly,  and  appeals  to 
this  ooort. 

1.  When  a  defendant  in  a  criminal  cause 
Bles  an  application  for  a  change  of  venue, 
based  upon  the  prejudice  of  the  inhabitants 
of  the  county,  and  no  other  or  further  affi- 
davit is  presented,  the  judge  of  the  trial  court 
bears  the  application  himself,  and,  if  proved 
to  his  satisfaction,  be  orders  the  cause  re- 
moved to  another  county  in  the  same  cir- 
enit  where  such  prejudice  does  not  exist;  but 
if  the  cireuit  judge  denies  the  application  for 
a  change  of  venue,  then  be  proceeds  with  the 
tiial  of  the  cause  just  as  if  no  such  applica- 
tion bad  been  made.  State  v.  Whitton,  68 
Mo.  91.  And  the  same  result  occurs  if  there 
be  tiled  an  additional  affidavit,  directed 
•gainst the  judge,  which  is  defective  by  not 
being  supported  aliunde.  State  v.  Brown- 
field,  83  Mo.  448.  But  if  there  be  filed  an 
•I'plicatlon  for  a  change  of  venue  based  u^xju 
the  prejudice  of  the  inhabitants  of  the  coun- 
ty, and  this  be  supplemented  by  the  requisite 
itfBdavits  that  the  judge  of  such  court  "will 
not  afford  him  a  fair  trial,  or  will  not  impar- 
tially decide  his  application  for  a  change  of 


venue  on  account  of  the  prejudice  of  the  in- 
habitants of  the  county,"  then,  under  the  ex- 
press terms  of  section  1877,  from  which  the 
language  above  is  quoted,  such  judge  is 
"deemed  incompetent  to  hear  and  try  said 
cause,"  and  must  do  his  duty,  as  provided  in 
section  1878,  by  ordering  the  election  of  a 
special  judge  "for  the  trial  of  the  particular 
cause  pending  or  to  decide  defeiidunt's  ap- 
plication for  a  change  of  venue."  Taking 
the  clause  of  the  section  just  quoted  in  its 
literal  sense,  it  would  seem  that  two  elec- 
tions could  be  ordered, — one  for  the  election 
of  a  special  judge  "for  the  trial  of  the  partic- 
ular cause  pending."  and  another  for  the 
election  of  a  special  judge  "to  decide  defend- 
ant's application  for  a  change  of  venue." 
But  this  view  will  not  bear  close  scrutiny. 
Under  our  rulings,  the  defendant  is  entitled 
to  but  one  application  based  upon  the  dis- 
qualifications of  the  judge,  (State  t.  Green- 
wade,  72  Mo.  298;  State  r.  Anderson,  96 
Mo.  241,  9  S.  W.  Rep.  636;)  and  the  statute, 
when  you  get  at  its  true  meaning,  intends 
but  one  such  application.  It  matters  not 
what  disqualifying  fact,  as  specified  in  sec- 
tion 1877,  is  alleged  in  the  application;  from 
that  time  forth,  by  the  express  terms  of  the 
section,  the  regular  judge  is  rendered  "in- 
competent to  bear  and  try  said  cause."  So 
that,  if  our  former  rulings  be  correct,  that 
but  one  application  as  aforpsald  is  allowed 
the  defendant,  and  if  a  literal  reading  of  sec- 
tions 1878  and  1879  is  to  prevail,  then  the  de- 
fendant in  a  criminal  cause,  by  filing  an  ap- 
plication based  simply  upon  the  allegation 
that  the  regular  judge  will  not  impartially 
decide  his  application  for  a  change  of  venue 
on  account  of  the  prejudice  of  the  inhab- 
itants, etc.,  can  thus  disqualify  the  regular 
judge,  and  then,  confidently  relying  on  the 
one  application  theory,  defy  the  further  ad- 
ministration of  the  criminal  law  in  his  easel 
In  view  of  the  dangerous  consequences  aris- 
ing from  such  a  construction,  it  wiU  not  be 
adopted;  but  a  more  liberal  construction — a 
construction  which  presumes  that  the  legis- 
lature never  intended  to  enact  an  absurd  law; 
one  incapable  of  sensible  and  practical  opera- 
tion— will  be  the  construction  which  we 
sliall  adopt,  and  in  furtherance  of  such  a  con- 
struction we  shall  presume  that  the  word 
"or,"  as  used  in  sections  1878,  1879,  means 
"and."  Tiie  use  of  such  judicial  license  in 
construing  statutes  is  permissible,  as  shown 
by  the  authorities. 

Taking  this  construction  as  correct,  then 
the  sections  under  discussion  are  rendered 
harmonious ;  otherwise  they  cannot  be  recon- 
ciled with  each  other,  nor  with  our  rulings 
heretofore  made.  We  shall  therefore  rule 
that  where  an  application,  based  upon  any 
of  the  causes  specified  in  section  1877,  is 
presented,  it  thereupon  becomes  the  duty  of 
the  regular  judge  to  order  the  election  of  a 
special  judge  "for  the  trial  of  the  particular 
cause  pending,"  and,  if  the  application  Iw 
sufficiently  broad  to  include  the  last  ground 
of  disquaiiflcation  mentioned  in  section  1877, 
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then  that  the  regular  judge  shall  also  add  the 
words  to  his  order  of  election,  "and  to  decide 
defendant's  application  for  a  change  of 
yenue."  From  these  premises  we  draw  these 
conclusions:  (1)  That  the  special  judge  in 
this  case  was  elected  for  a  purpose  not  con- 
teroplated  or  authorized  bylaw;  (2)  that  in 
consequence  of  this  no  rights  or  jurisdiction 
were  conferred  upon  such  judge  by  his  sup- 
posed election;  (8)  that  there  was  no  healing 
power  in  tbe  sul»equent  consenting  of  the 
defendant,  if  he  gave  any,  for  the  trial  of  the 
case  to  proceed  on  its  merits,  with  the  special 
judge  presiding  thereat.  Consent  cannot 
confer  jurisdiction. 

There  are  numerous  other  errors  assigned, 
but  it  is  unnecessary  to  examine  them .  They 
are  errors  coram  non  judiee,  and  therefore 
nnwortliy  of  notice.  The  judgment  will  be 
reversed,  and  the  cause  remanded. 

Blaok  and  Bbaob,  JJ.,  ooncor.  Bas- 
OLAT,  J.,  dissents. 


Statu  v.  OiuFFm. 

(Supreme  Court  of  MUsouri.    Not.  18, 1889.) 

Appbai.— RxcoBO — Biu.  or  Bxcxptiuns. 

1.  Under  Lawa  Mo.  188S,  p.  319,  amending  Bev. 
St.  Ho.  $  8776,  and  proTidinK  that  it  shall  not  be 
neoessaiy  for  tbe  reView  of  tbe  aotlon  of  any  lower 
oonrt,  on  appeal  or  writ  of  error,  tbat  tbe  motion 
for  new  truu,  In  arrest  of  judgment  or  instruc- 
tions filed  In  lower  court,  be  copied  in  the  bill  of 
exceptions,  provided  there  be  in  the  bill  of  excep- 
tions a  direction  to  tbe  olerk  to  copy  tbe  same,  and 
the  same  be  copied,  Into  tbe  record,  they  will  not 
be  considered  on  appeal,  unless  tbey  are  either 
themselves  embodied  in  the  bill  of  exoeptlons,  or 
unless  there  is  contained  therein  a  direotion  to  tbe 
olerk  to  copy  them  into  the  record,  and  they  are 
BO  copied. 

2.  Laws  Ho.  1885,  p.  819,  does  not  embrace 
within  its  terms  the  application  for  a  continuance, 
nor  the  evidence,  and  they  cannot,  therefore,  be 
considered  by  the  appellate  court,  unless  set  forth 
in  the  bill  of  exceptions. 

Appeal  from  circuit  court,  McDonald  coun- 
ty; M.  G.  MoOrboob,  Judge. 

J.  F.  Williams,  Joneph  Paries,  and  Ker- 
sey <6  Metghan,  for  appellant.  The  Attor- 
ney General,  for  tbe  State. 

Sherwood,  J.  Tbe  defendant  was  charged 
by  the  indictment  with  marder  in  the  second 
degree.  When  tried  he  was  convicted  of  that 
offense,  and  bis  punishment  assessed  at  10 
years  in  the  penitentiary,  and,  being  sen- 
tenced accordingly,  he  appeals  to  this  court. 
Section  S776,  Bev.  St.  1879,  baa  been  mate- 
rially amended  by  tbe  act  approved  March  81, 
1885.(Lawsof  thatyear.p.  219.)  Tlieamend- 
atory  section,  so  far  as  necessary  to  quote, 
reads  as  follows:  "But  it  shall  not  be  nec- 
essary for  the  review  of  the  action  of  any 
lower  court,  on  appeal  or  writ  of  error,  that 
tbe  motion  for  a  new  trial,  in  arrest  of  judg- 
ment, or  instructions  filed  in  the  lower  court, 
shall  be  copied  or  set  forth  in  the  bill  of  ex- 
ceptions filed  in  the  lower  court:  provided, 
tbe  bill  of  exceptions  so  tiled  contains  direc- 
tion to  the  clerk  to  copy  the  same,  and  tbe 


same  are  so  copied,  into  the  record  sent  up  to 
the  appellate  court. "  Under  the  well-settled 
practice  and  rule  of  this  court,  the  evidence, 
tbe  motion  for  new  trial  and  in  arrest,  appli- 
cation for  continuance  and  instructions,  in 
short,  all  matters  of  exception  not  constitut- 
ing part  of  tbe  record  proper,  had  to  be  in- 
corporated in  the  bill  of  exceptions,  or  else 
they  would  not  be  noticed  by  this  court;  and 
the  same  rule  applies  in  this  regard  in  crim- 
inal as  in  civil  causes.  Sections  1921,  8635. 
S63t>;  State  v.  Shehane,  25  Mo.  565;  Jefferson 
City  V.  Opel,  67  Mo.  894;  Baiter  v.  Loring,  65 
Mo.  527;  Stevenson  v.  Saline  Co.,  Id.  425, 
Sturdivant  v.  Watkins.  47  Mo.  177;  State  v. 
Wall,  15  Mo.  208;  Stote  v.  Treace,  66  Mo.  124; 
Blount  V.  Zink,  55  Mo.  455;  State  v.  Mar- 
shall, 86  Mo.  400;  Tower  v.  Moore,  52  Mo. 
118;  State  v.  Dunn,  73  Mo.  586;  State  v.  Mo- 
Cray,  74  Mo.  303;  State  v.  Robinson,  79  Mo. 
66;  McCarthy  v.  McGinnis,  76  Mo.  344.  As 
already  seen,  however,  section  3776.  aa 
amended  by .  Laws  Mo.  1885.  p.  219,  has  so 
far  modified  and  amended  tbe  rule  heretofore 
prevailing  that  tbe  motions  for  new  trial,  in 
arrest,  or  instructions,  filed  in  the  lower 
court,  need  no  longer  be  copied  or  set  forth 
in  the  bill  of  exceptions:  "provided,  the  bill 
of  exceptions  so  filed  contains  a  direction  to 
the  clerk  to  copy  the  same,  and  the  same 
are  so  copied,  into  tbe  record  sent  up  to  the 
appellate  court."  In  this  case,  the  motions 
for  a  new  trial,  in  arrest,  and  the  instruc- 
tions are  not  copied  or  set  forth  in  the  bUl  of 
exceptions,  nor  is  there  in  the  bill  of  excep- 
tions any  direction  to  tbe  olerk  to  copy  the 
same.  So  that  neither  under  the  old  rule, 
nor  yet  under  the  new,  can  any  notice  be 
taken  of  such  matters. 

As  already  seen,  the  amendatory  act  doea 
not  embrace  within  its  terms  the  application 
for  a  continuance,  nor  the  evidence.  Conse- 
quently a  mere  reference  to  these  in  the  bill 
is  not  sufficient,  either  under  the  old  rule  or 
under  the  new.  This  being  tbe  case,  the 
only  point  open  for  examination  is  the  rec- 
ord proper.  There  is  no  fault  to  be  found 
there;  the  indictment  is  exceptionally  good; 
and  even  if  we  could  look  at  the  instructions. 
though  no  compliance  has  been  bad  with  the 
amendatory  section  above  noted,  it  would 
avail  the  defendant  nothing,  because  no  ex- 
ceptions were  mved  to  the  giving  of  Aiy  in- 
structions on  the  part  of  the  state.  State  ▼. 
McDonald,  85  Mo.  589,  and  cases  cited.  The 
rule  in  r^jard  to  saving  exceptions  is  the 
same  in  criminal  as  in  civil  causes.  Id.  For 
these  reasous  judgment  affirmed.  AU  con- 
cur, but  Rat,  C  J.,  absent. 


ENOBLKB  0.  OHOUTEATr. 

(Supreme  Court  of  Missouri.  Nor.  18, 1889.) 
HAXJCions  Pbosxoction — BviDxircs. 
In  an  action  for  maliolouB  prosecution,  the 
petition  alleged  tbat  defendant  had  maliciously 
procured  and  prosecuted  an  indictment  against 
plaintiff.  The  evidence  showed  tbat  defendant 
was  a  member  of  the  grand  jury  which  had  found 
the  indictment,  but  failed  to  show  that  plaintiff 
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t  prosecuted  nnder  it.  although  it  did  show  that 
defendant  had  employed  an  attorney  to  help  prose- 
cute another  person  who  had  heen  indioted  jointly 
^Tith  plaintiff  and  who  had  been  tried  separately 
and  acquitted,  a  nolle  prosequi  being  afterwards 
entered  in  case  ap^nst  plaintiff.  Held,  that  de- 
fendant's demurrer  to  the  evidence  should  hare 
been  sustained. 

Appeal  trom  St.  Louis  ciioait  court;  Eli- 
jah KoBiNsoMt  Judge. 

BUeheock,  IfadiU  A  FinMnburg  and 
ValU  Rgylnim,  for  appellant.  Frank  J. 
Bowman,  tor  respondent. 

Brack,  J.  This  was  an  action  for  mali- 
cious prosecution,  in  wliich  Charles  P.  Chou- 
trnu,  John  M.  Olover,  and  Joseph  Living- 
ston were  made  defendants.  The  cause  was 
dismissed  as  to  Olover  and  Livingstone.  The 
petition  contained  two  counts.  In  the  first 
count  the  defendants  are  charged  with  liav- 
ing  maliciously  procured  the  indictment  of 
the  plaintiff  by  the  grand  jury  of  the  city  of 
St.  Liouis  for  an  alleged  fraudulent  conspiracy 
witii  one  Edward  P.  Barrett  to  defraud  one 
Alice  Livingston  and  others  Interested  in  a 
certain  corporation  known  as  the  Windsor 
Hotel  Company,  and  with  having  after  the 
finding  of  said  Indictment,  without  probable 
cause,  maliciously  prosecuted  said  indictment 
against  the  plaintiff.  In  the  second  count 
the  defendants  are  charged  with  having  mail- 
ciously  caused  the  arrest  of  the  plaintiff,  and 
his  proaecntion  upon  a  false  affidavit  and 
oumplaint  for  the  same  alleged  fraudulent 
conspiracy.  The  defendant  Chouteau  an- 
swered  denying  all  the  allegations  of  the 
petition.  On  the  issues  joined  between  him 
and  the  plaintiff,  the  jury  found  for  the 
plaintiff  on  the  first  count,  and  sssessed  his 
iiwaa%eB  at  87,500,  and  for  the  defendant  on 
the  second  count.    The  defendant  appeals. 

At  the  close  of  the  plaintiff's  evidence  the 
defendant  aslced  an  instmction  in  the  nature 
of  a  demurrer  to  the  evidence,  and  at  the 
close  of  all  the  testimony  asked  a  like  in- 
struction. The  jury  having  found  for  the 
defendant  on  the  cause  of  action  set  up  in 
tiie  second  count  of  the  petition,  all  ques- 
tions arising  upon  the  trial  of  that  issue  are 
eliminated  from  the  case.  The  question 
whether  tbedemnrrer  to  the  evidence  upon 
the  first  count  should  have  been  sustained,  if 
resolved  in  favor  of  the  defendant,  is  decisive 
of  the  case,  and  will  be  first  considered. 

On  the  18th  of  Jnly,  1882,  the  grand  jury 
of  the  criminal  court  of  St.  Louis  returned 
into  said  court  an  indictment  agninst  Ciiarles 
H.  Feck,  Edwsrd  P.  Barrett,  and  Bernard  H. 
Sngelke,  charging  them  with  a  fraudulent 
ooospiracy  to  cheat  and  defraud  Sallie  A. 
Livingston,  Joseph  H.  Livingston,  and  the 
Windsor  Hotel  Company  of  their  and  its 
property,  by  means  of  a  certain  promissory 
note,  and  deed  of  trust  in  the  nature  of  a 
mortage  to  secure  the  same,  executed  by  the 
said  Bernard  H.  Engelke  in  the  name  of  said 
company,  by  him  as  president  thereof,  on  the 
27th  of  February,  1882,  and  by  a  subsequent 
■ale  thereafter  made  oi  said  property  under 


said  deed  of  trust.  The  defendant  Charles 
P.  Chouteau  was  a  member  of  that  grand 
jury.  The  offense  charged  In  the  indictment 
l)eing  a  misdemeanor,  it  was  certified  to  the 
court  of  criminal  correction,  nnder  the  stat- 
ute, and  was  filed  in  the  office  of  the  clerk  of 
that  court  on  the  same  day  that  it  was 
returned.  On  the  22d  of  July,  1882,  the 
Said  Peck  commenced  a  civil  action  against 
Chouteau,  growing  out  of  some  transactions 
connected  with  the  Vulcan  Iron-Works,  a 
corporation  in  which  both  of  them  had  there- 
tofore been  interested.  Depositions  were  be- 
ing taken  in  this  case  from  time  to  time  be- 
tween that  date  and  the  1st  of  September 
following.  On  one  occasion,  about  the  lat- 
ter date,  when  the  parties  were  thus  en- 
gAged,  the  fact  that  Peck  had  been  indicted 
was  alluded  to  by  some  one  present.  Peck, 
in  a  threatening  manner,  replied,  "Yes;  and 
Mr.  Chouteau  was  at  the  bottom  of  it,  and  I 
will  make  him  smart  for  it,"  or  "somebody 
will  have  to  suffer  for  it."  Judge  Madill, 
who  was  of  counsel  for  Chouteau,  and  en- 
gaged in  taking  the  depositions,  replied  to 
this  remark:  "Mr.  Feck,  that  is  a  very  broad 
statement  to  make. "  Judge  Madill  and  Mr. 
Chouteau,  after  leaving  the  office  of  Mr. 
Woodward,  where  the  depositions  were  being 
taken,  went  to  Judge  Madill's  office,  where 
Mr.  Peck's  language  became  the  subject  of 
conversation  between  them . 

Judge  Madill,  in  his  evidence,  thus  states 
what  then  passed  between  them:  "In  reply 
either  to  an  inquiry  or  a  remark  which  he 
[Chouteau]  made,  I  said  that  I  construed  the 
remark  of  Mr.  Peck  to  mean  that  if  the  in- 
dictment were  out  of  the  way  he  would  insti- 
tute a  suit  against  Mr.  Chouteau ;  Mr.  Chou- 
teau having  been  a  member  of  the  grand  jury 
which  found  this  indictment.  He  asked  me 
what  I  thought  he  ought  to  do  about  it.  I 
told  him  I  thought  he  owed  it  to  himself  and 
to  the  gentlemen  who  were  associated  with 
him  on  that  grand  jury  to  see  that  that  in- 
dictment, when  it  came  on  for  hearing,  was 
fairly  and  properly  presented  to  the  court  in 
^hioh  the  iudictment  was  found.  He  asked 
nxe  what  I  would  suggest  in  the  way  of  se- 
curing that  result.  I  said  to  him  I  thought 
he  ought  to  employ  some  reputable  lawyer, 
not  a  member  of  the  criminal  bar,  who  should 
see  that  what  I  had  suggested  was  done;  tliat 
is  to  say,  that  the  case  was  presented  in  such 
a  way  as  to  develop  what  was  in  it,  and 
thereby  justify  the  action  of  the  grand  jury." 

In  pursuance  of  this  suggestion,  a  short 
time  after  this  interview  the  defendant  em- 
ployed Mr.  John  M.  Glover.  The  extent  of 
his  employment  was  shown  by  the  following 
evidence  of  Mr.  Chouteau  in  a  deposition,  and 
as  preserved  in  a  bill  of  exceptions  on  a  for- 
mer trial  in  the  case  of  Barrett  v.  Chouteau, 
94  Mo.  13. 6  S.  W.  Kep.  215,  introduced  by  the 
plaintiff.  Mr.  Chouteau  was  asked:  "QueS' 
tton.  Was  you  one  of  tlie  grand  jury  that 
returned  the  indictment  against  Mr.  Charles 
H.  Peck,  Mr.  Engelke,  anJ  Mr.  Barrett,  on 
or  about  the  18tb  of  July  last?    Anstoer.  I 
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was.  Q.  Di>l  yon  employ  Mr.  John  M.  Glov- 
er to  prosecute  the  indictment  against  Mr. 
reck,  Mr.  Engelke,  and  Mr.  Barrett?  A.  I 
did  not."  The  witness'  attention  was  then 
called  to  the  following  answer  made  by  Mr. 
Glover  in  a  deposition  given  by  him  in  this 
case:  "I  was  last  employed  in  the  prosecu- 
tion of  Peck,  £ns{ell(e,  and  Barrett  under  the 
indictment  of  conspiracy  to  defraud  that  was 
tried  before  Thoroughman;"  and  he  was  asked 
whether  that  statement  was  true  or  false: 
"Atutoer.  Mr.  Glover  was  not  employed  to 
prosecute  any  suit, — simply  to  see  that  the 
indictment  was  fully  and  fairly  laid  before 
the  court;  notlung  more."  In  his  examina- 
tion in  the  Barrett  Case,  Mr.  Chouteau  was 
asked  why  he  testified  in  his  deposition,  be- 
fore he  knew  that  Mr.  Glover  had  given  his 
deposition  in  the  case,  that  he  did  not  employ 
Mr.  Glover  to  prosecute  ihe  indictment 
against  Mr.  Peck,  Mr.  Engelke,  and  Mr.  Bar- 
rett, and  his  answer  was:  "Itis  because  you 
couple  the  three  names  together.  My  employ- 
ment of  Mr.  Glover  was,  as  against  Mr.  Feck, 
nothing  whatsoever  with  regard  to  the  other 
two.  Question.  Yon  had  it  in  mind  when 
you  answered  that  there  was  but  one  indict- 
ment? Arutoer.  That  is  my  impression; 
there  was  only  one  indictment."  Witness 
was  then  asked  whether  he  did  not  employ 
Mr.  Glover  to  prosecute  that  indictment.  Wit- 
ness answered  that  there  was  a  severance  of 
the  parties,  though  not  at  the  time  when  Mr. 
Glover  was  employed,  and  continuing  said: 
"Mr.  Glover  was  employed,  as  I  stated  before, 
as  against  Mr.  Peck;  but  in  regard  to  the 
two  others,  Mr.  Barrett  and  Mr.  Engelke, 
nothing —  I  knew  nothing  about  these  gen- 
tlemen. I  had  no  cause  of  complaint  against 
them."  "Those  names  were  never  mentioned, 
either  by  myself  or  Mr.  Glover.  Quettion. 
Did  you  ever  employ  Mr.  Glover  to  prosecute 
either  Mr.  Barrett  or  Mr.  Engelke  under  that 
indictment?  Anaroer.  Never.  Q.  Do  you 
know  whether,  as  a  matter  of  fact,  either  of 
them  were  prosecuted  by  him  under  that  in- 
dictment? A.  I  do  not.  I  mean  by  that, 
personally  I  know  nothing  about  it." 

On  the  15th  day  of  October,  1882,  the  fol- 
lowing proceedings  were  had  in  the  court  of 
criminal  correction:  "State  of  Missouri  vs. 
Barnard  H.  Engelke,  Edward  P.  Barrett,  and 
Cliarles  H.  Peck.  On  a  charge  of  conspiracy. 
Now,  at  this  day,  comes  the  defendant  Charles 
U.  Peck,  by  his  attorney,  and  Qles  a  motion 
for  a  separate  trial  herein;  and  afterwards, 
on  the  25th  day  of  October,  1882,  the  follow- 
ing proceedings  were  had  in  said  cause,  to- 
wit:  Now,  at  thisday,  the  court,  beingfuUy 
advised  of  and  concerning  the  motion  for 
separate  trial  as  to  defendant  Charles  H. 
Peck,  doth  order  and  determine  that  the  same 
be  sustained. "  A  special  judge  was  elected 
to  try  the  cause,  the  regular  judge  being  dis- 
qualified. The  trial  of  this  indictment,  as 
against  Peck,  was  begun  on  the  19th  of  De- 
cember, 1882,  and  on  the  21st  the  court  gave 
the  following  instruction  to  the  jury:  "The 
court  instructs  the  jury  to  acquit  the  defend- 


ant Charles  H.  Peck,  on  the  ground  of  there 
being  a  material  variance  between  the  deed 
of  trust  described  in  the  indictment  and  the 
one  offered  in  evidence  by  the  state."  The 
jury  returned  a  verdict  accordingly.  The 
record  then  proceeds  as  follows:  "Thereafter, 
on  Friday,  December  22, 1882,  the  foUowing 
proceedings  were  had  In  said  cause,  Thomns 
Thoroughman,  special  judge,  presiding:  State 
of  Missouri  vs.  Barnard  H.  Engelke  and  Ed- 
ward P.  Barrett.'  Now,  at  this  day,  comes 
the  prosecuting  attorney,  and  enters  a  nolU 
prosequi  herein.  It  is  therefore  ordered  by 
the  court  that  the  said  defendants  be  dis- 
charged, and  that  they  go  beaoe  without 
bail." 

And  this  was  all  that  was  ever  done  under 
the  indictment.  Peck,  Engelke,  and  Barrett 
were  afterwards  prosecuted  upon  an  informti- 
tion  by  the  prosecuting  attorney,  sworn  to 
by  J.  H.  Livingston,  charging  them  with 
substantially  the  same  fraudulent  conspiracy 
set  forth  in  the  indictment,  in  which  prose- 
cution Glover  assisted,  having  been  employed 
for  that  purpose  by  Livingston,  and  wbicb 
resulted  in  a  verdict  of  not  guilty.  Upon 
this  prosecution  is  based  the  second  count  in 
plaintiff's  petition,  with  which  defendants' 
employment  of  Glover  had  nothing  to  do,  and 
so  the  jury  found.  There  is  not  &  scintilla 
of  evidence  in  the  whole  case,  as  made  by  the 
plaintiff,  tending  to  show  that  the  defendant 
bad  anything  to  do  with  procuring  the  in- 
dictment against  Feck,  Engelke,  and  Barrett 
to  be  found,  except  the  fact  that  he  was  a 
member  of  the  grand  jury  by  which  it  was 
returned,  and  the  foregoing  proceedings  in 
the  court  of  criminal  correction  is  all  the  evi- 
dence tending  to  show  a  prosecution  under 
said  indictment  that  was  introduced  by  the 
plaintiff;  and,  that  evidence  failing  to  show 
that  plaintiff  was  ever  prosecuted  under  the 
indictment,  the  defendant's  demurrer  to 
plaintiff's  evidence  ought  to  have  been  sos- 
tained  as  to  the  first  count,  and  ought  to 
have  been  suotained  as  to  that  count  at  the 
close  of  the  whole  evidence,  unless  that  of 
the  defendant  disclosed  a  prosecution  to  some 
extent  as  charged  in  the  petition.  The  de- 
fendant's evidence  bearing  upon  this  question 
is  that  of  Mr.  Chouteau  and  Mr.  Glover.  Mr. 
Chouteau  testified:  "Question.  When  you 
had  the  talks  with  Mr.  Glover  about  employ- 
ing him  were  yon  acquainted  with  either 
Barrett  or  Engelke?  Anatoer.  No,  sir;  their 
names  were  never  mentioned.  Q.  Did  you 
know  them  at  all?  A.  I  did  not;  I  had  never 
seen  them.  Q.  You  say  their  names  were 
never  mentioned  between  whom?  A.  Either 
by  Mr.  Glover,  myself,  or  Judge  Madill.  Q. 
The  employment  of  Mr.  Glover  then  had  ref- 
erence—  Witness.  Exdusively  to  Mr.  Peck. 
Q.  Tell  the  jury  with  reference  to  whicli  of 
these  parties  you  employed  Mr.  Glover?  A. 
Mr.  Peck,  exclusively."  As  to  the  motives 
which  prompted  him  to  employ  an  attorney 
to  look  after  the  indictment,  so  far  as  Mr. 
Peck  was  concerned,  Mr.  Chouteau  says: 
"Question.  I  will  ask  the  question:    Please 
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state  to  the  Jniy  what  the  reason  was  that 
you  came  to  employ  Mr.  Glover  to  look  after 
the  case  of  Peck  in  the  court  of  criminal  cor- 
rection. State  exactly  what  took  place, — 
what  induced  you  to  take  that  action.  An- 
awer.  I  was  induced  to  it  by  advice  of  coun- 
sel. Q.  Under  what  circumstances  did  yon 
come  to  speak  to  Judge  Madill  about  this  em- 
ployment of  Mr.  Olover?  Tell  the  jury.  A. 
Judge  Madill  spoke  to  me  first  about  it.  Mr. 
Peck  bad  made  threats,  and  accused  me  of 
beinii  «t  the  bottom  of  this  intiictment.  i^. 
Where,  under  what  circumstances,  were 
these  threats  made?  A.  It  was  in  the  office 
— We  were  taking  depositions,  in  the  ofiSce 
of  Mr.  Woodward.  Q.  In  what  case  were 
the  depositions  being  taken?  A.  This  Vul- 
can Case.  Q.  State  what  was  said  and  done 
by  Mr.  Feck  at  that  time  about  this  matter. 
A.  Sonae  one  made  an  allusion  to  the  indlct- 
menl,  and,  looking  around  rather  fiercely, 
said.  •  Yes.'  «.  Who?  A.  Mr.  Peck  made 
the  remark,  •  Yes;  Chouteau  is  at  the  bottom 
of  it, — of  the  whole  thing;  somebody  will 
have  to  suffer  for  it.'  Q.  Was  tliat  state- 
naent  true,  ttuit  you  were  at  the  bottom  of  it? 
A.  It  was  not;  I  bad  nothing  in  the  world  to 
do  witli  it."  Witness  states  that  afterwards 
Judge  Madill  advised  tiim  to  employ  some 
reputable  lawyer  to  see  that  the  indictment 
was  t»operly  put  before  tlie  court,  "^ue*- 
tJon.  Which  case  did  you  speak  of?  Anmotr. 
Peck.  Q.  The  Peck  matter?  A.  Peck  only." 
Witness  then  relates  hia  employment  of  Mr. 
Glover,  and  that  he  asked  him  to  see  whether 
the  indictment  was  properly  placed  upon  the 
records  before  the  court.  Witness  says:  "I 
repeated  to  him,  [Glover.]  as  near  as  possi- 
ble,  the  advice  which  I  received  from  Judge 
Madill, — ^that  owing  to  threats  that  had  been 
made,  it  was  due  to  myself,  in  self-defense 
and  in  vindication  of  my  co-juryiuen,  that 
this  case  should  be  properly  looked  to." 
"Qtieation.  Before  you  went  to  serve  on  that 
jury  did  you  hear  that  tliis  Windsor  Hotel 
nuUter  was  about  to  be  brought  before  you 
as  a  juror?  ^fwtoer.  Idid  not.  Q.  What  did 
yoa  know,  if  anything,  about  the  Windsor 
Hotel  affair  before  yon  went  on  the  grand 
Jury?  A.  Nothing.  Q.  Which  of  the  par- 
ties in  charge  of  the  hotel  were  you  ao- 
qnsinted  with,  if  anybody,  after  the  time  you 
went  on  the  grand  jury?  A.  None  of  them. 
Q.  Did  you  know  Mr.  Barrett?  A.  I  did 
not  q.  Mr.  Engelke?  A.  I  did  not.  Q. 
Mr.  Livingston?  A.  I  did  not.  Q.  Mrs. 
Livingston?  A.  No,  sir.  Q.  Had  you  any 
money  interest  in  the  hotcd?  A.  I  never 
bad.  Q.  Did  yon  ever,  at  that  time  or  at  any 
time?  A.  No  time.  Q.  Did  you  subpcena 
any  witnesses  to  appear  before  the  grand 
jury?  A.  Myself,  individually?  Q.  Yes, 
did  you?  il.  No,  sir.  Q.  What  did  you  do, 
if  anything,  to  bring  that  matter  before  the 
grand  Jury?  A.  Nothing.  Q.  Any  one  for 
you?    A.  No  one." 

Mr.  Glover' testified,  in  substance,  that  he 
was  first  spoken  to  by  Mr.  Chouteau  some 
time  after  the  indictment;   that  he  knew 


nothing  of  the  matters  before  that  time; 
thHt  he  was  asked  to  look  into  the  facts,  as- 
certain what  they  were,  and  report  tlie  re- 
sult; that  thereupon  he  examined  the  testi- 
mony taken  before  Mr.  Ryan,  in  the  case  of 
Livingston  et  al.  v.  Barrett  et  a1.,  pending  be- 
fore Judge  Thayeb;  also  the  chain  of  title  to 
the  property;  also  had  interviews  with  Judge 
Erim;  also  examined  the  case  of  Peck  v.  Liv- 
ingston et  al.;  also  the  minutes  of  the  hotel 
company;  also  the  account-books  of  the  ho- 
tel ;  that  before  he  took  any  steps  in  court 
Peck  had  procured  a  severance;  that  there* 
upon  he  tried  the  Peck  case  alone;  that  the 
cases  against  Barrett  and  Engelke  were  nolle 
pros'd,  and  although  subsequently  renewed, 
by  way  of  information  lodged  in  the  court  of 
criminal  correction  against  Peck,  Barrett,  and 
Engelke,  thnt  Mr.  Chouteau's  connection 
with  the  matter  ceased  before  this  was  done. 
Being  asked  whether  he  had  ever  been  em- 
ployed to  look  after  the  prosecution  against 
Engellse  or  Barrett,  witness  says:  "1  don't 
think  Mr.  Chouteau  mentioned  Engelke  or 
Barrett.  He  employed  me  to  prosecute  that 
indictment.  He  mentioned  Feck  only,  and 
put  it  on  the  ground  that  Peek  had  threat- 
ened him  with  malicious  action,  and  that  he 
wanted  the  facts,  whatever  they  were,  good, 
bad,  or  indifferent,  for  the  state,  to  appear." 
Keferring  to  the  first  interview  with  Mr. 
Chouteau,  Mr.  Glover  says :  "  I  think  that  Mr. 
Chouteau  said  that  he  tiad  nothing  to  do  with 
it,  but  was  charged  with  it  by  Peck,  but  he 
wanted  me  to  find  out  the  facts. " 

The  defendant  cannot  be  held  to  answer 
for  his  action  as  s  member  of  the  grand  Jury, 
even  tlioogh  the  facta  upon  which  the  indict- 
ment was  found  were  an  insufficient  founda- 
tion for  such  indictment,  and  were  not  such 
as  would  warrant  its  prosecution;  and,  the  ev- 
idence wholly  failing  to  show  an^  connection 
of  the  defendant  with  any  prosecution  of  the 
plaintiff  under  that  indictment,  plaintiff 
failed  to  prove  the  cause  of  action  set  out  in 
the  first  count  of  hia  petition.  Mr.  Chouteau 
never  employed  Mr.  Qlover  ft  prosecute  the 
plaintiff,  and  Mr.  Glover  never  did  prosecute 
him,  and,  so  far  as  the  record  shows,  never 
appeared  or  did  anything  in  the  case  against 
him  upon  the  indicthient.  He  did  employ 
Glover  to  prosecute  Peck,  and  Glover  did 
prosecute  the  case  against  Peck  upon  the  in- 
dictment, and  for  that  prosecution  has  al- 
ready answered  in  the  courts.  Peck  v.  Chou- 
teau, 91  Mo.  188,  S  S.  W.  Rep.  577.  On  the 
whole  evidence  the  court  should  have  in- 
structed the  JU17  to  find  for  the  defendant, 
and  for  error  in  refusing  so  to  do  when  re- 
quested the  judgment  is  reversed.  All  con- 
cur, except  Bauclat,  J.,  not  sitting,  and 
Ray,  C.  J.,  absent. 


Wilson  et  cU.  v.  Schobnlaub. 

(Supreme  Court  of  Missouri.    Nov.  18, 1889.) 

BrnLDiNO  AsHociATioNg—  M0RTOAOE8 — Pathbst. 

1.  The  laws  of  a  bnildinr  association  divided 

Its  stock  into  four  series  of  500  shares  each,  to  be 
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paid  for  In  weekly  payments  of  tl.  When  the 
funds  amounted  to  tSOO,  that  sum  was  asaitped  to 
some  share,  which  was  then  termed  a  "redeemed 
share, "  and  the  holder  was  thereafter  required  to 
pay  interest  on  the  amount  monthly,  besides  the  tl 
a  week,  until  all  the  shares  in  that  series  were 
"redeemed. "  A  shareholder  had  C500  assigned  to 
him,  and  gave  his  note  for  payment,  secured  by  a 
deed  of  trust  authorizing  a  sale  of  the  property  In 
case  of  d  ef  anlt  in  the  monthly  or  weekly  payments. 
Meld,  that  def  anlt  in  the  payment  of  the  dues  was 
the  default  in  the  weekly  payments  referred  to  In 
the  trost^eod,  and  authorized  a  sale  of  the  prop- 
erly. 

3.  Where  a  note  seonred  Toy  a  tmst-deed  is  of- 
fered for  sale,  and  the  maker  bids  It  in,  but  it  is 
paid  for  by  a  third  person,  to  whom  the  maker  is 
already  indebted,  and  to  whom  it  is  assigned  with 
the  trust-deed,  it  cannot  be  said  the  note  was  sold 
to  the  maker;  nor  will  the  subsequent  execution 
of  a  mortgage  by  the  mt^er  to  the  assignee  before 
sale,  under  the  trust-deed,  be  construed  as  pay- 
ment of  the  note,  or  as  in  fraud  of  credltora,  so  as 
to  invalidate  such  sale. 

Appeal  from  circuit  court,  Buchanan  coun- 
ty; Jos,  P.  Orubb,  Judge. 

Action  of  ejectment  by  James  M.  Wilson 
and  others  against  Philip  Schoenlaub,  plain- 
tiffs claiming  through  an  execution  sale,  and 
defendant  through  a  trust-deed.  From  a 
judgment  rendered  in  favor  of  defendant, 
plaintiffs  appeal. 

Vinton  Pike  and  Jas.  P.  Pitt,  for  appel- 
lants.   B.  R.  Vineyard,  for  respondent. 

Blaok,  J.  Robert  Fleming  is  the  com- 
mon source  of  title  in  this  action  of  eject- 
ment brought  to  recover  lots  10  and  11,  in 
Uock  47,  St.  Joseph  extension.  The  plain- 
tiffs claim  through  an  execution  sale,  and  the 
defendant  claims  through  a  prior  deed  of 
trust.  The  case  turns  upon  the  questions 
made  in  respect  of  a  trustee's  sale  made  un- 
der that  deed  of  trust.  The  deed  of  trust 
bears  date  28th  November,  1874,  and  by  it 
Robert  Fleming  conveyed  the  lots  before 
mentioned,  ..and  also  lots  1  and  2,  in  block 
53,  of  the  same  extension,  to  McLean,  in 
trust  to  secure  a  note  to  the  St.  Joseph  Build- 
ing Association.  The  note  is  sufficiently  de- 
scribed, and  by  it  Fleming  promised  to  pay 
to  the  assooiau^n  or  order  9500.  with  Inter- 
est at  10  per  cent.;  "said  interest  payable 
monthly  on  the  first  Monday  of  each  month, 
and  the  principal  payable  at  one  dollar  on 
Monday  of  each  week,  according  to  the  rules 
and  regulations  of  said  building  company." 
The  deed  recites  that  Fleming  had  redeemed 
one  share  of  stock  in  the  fourth  series,  for 
which  he  executed  the  note  above  set  forth. 
It  goes  on  to  provide  that  if  Fleming  shall 
pay  off  the  share  of  stock  so  redeemed,  the 
interest  due  thereon,  and  all  other  indebted- 
ness due  the  company,  according  to  its  con- 
stitution and  by-laws,  then  the  deed  shall  be 
void ;  but  if  the  debt  and  every  part  thereof 
shall  not  be  paid,  as  above  set  forth,  then 
the  trustee  may  sell,  etc.  The  four  lots  were 
sold  by  the  trustee  on  the  14tb  May,  1880, 
and  Lewis  Fleming  became  the  purchaser. 
For  authority  to  sell,  the  trustee's  deed  re- 
cites: "Whereas,  default  was  made  in  the 
payment  of  said  promissory  note  secured  by 
said  deed  of  trust,  by  reason  whereof,"  etc, 


Lewis  Fleming  conveyed  the  two  lots  in 
question  to  defendant  by  a  warranty  deed 
dated  20th  October,  1882. 

1.  Objection  was  made  to  the  trnstee's  deed 
on  the  ground  that  it  did  not  show  any  de- 
fault authorizing  a  sale.  This  objection,  as 
we  understand  it,  is  based  on  the  theory 
that,  by  reference  to  the  constitution  and  by- 
laws, it  will  be  seen  the  note  was  never  to 
be  paid,  that  the  deed  of  trust  secured  noth- 
ing more  than  the  "payment  of  dnes, "  and  no 
reference  is  madeto  a  default  in  that  respect. 
Looking  to  the  constitution  and  by-laws  of 
the  association,  we  find  the  stock  was  divided 
Into  four  series,  of  500  shares  in  each  series, 
each  share  to  be  paid  for  by  a  weekly  pay- 
ment of  one  dollar.  When  the  funds  on  band 
amount  to  8500,  that  amount  is  to  be  award- 
ed to  some  share,  the  holder  agreeing  to  pay 
interest  monthly  on  the  amount  advanced, 
and  the  share  upon  which  the  "loan, "  as  it  is 
called,  is  made,  is  called  a  "redeemed"  share; 
but  the  holder  of  it  continues  to  pay  one  dol- 
lar per  week  and  the  monthly  interest  until 
all  of  the  shares  in  the  series  are  redeemed. 
For  a  failure  to  pay  "dues"  for  six  months 
the  directory  may  cause  tlie  mortgaged  prop- 
erty to  be  sold.  The  person  receiving  the 
8500  has  advanced  to  him  the  amount  which 
it  is  contemplated  he  will  be  entitled  to  re- 
ceive when  there  is  money  enough  on  hand 
to  redeem  all  the  shares  of  a  particular  series. 
But  to  entitle  him  to  that  amount  inad  vance 
he  must  continue  to  pay  one  dollar  each  week, 
and  to  pay  the  monthly  interest  on  the  amount 
received  in  advance  of  other  shareboldeis. 
These  are  the  payments  provided  for  in  the 
note,  and  a  default  in  making  these  payments 
is  a  default  in  the  payment  of  the  note.  The 
recital  in  the  trustee's  deed  is  sufficient,  pri- 
ma faoie,  to  show  a  default  authorizing  a 
sale.  It  is  true,  persons  holding  shares  not 
"redeemed"  must  also  pay  the  one  dollar 
weekly,  but  that  does  not  affect  the  question 
in  baud. 

2.  Lewis  Fleming  claims  to  have  par- 
chased  the  note  from  the  building  association, 
and  it  Is  contended  that  this  purchase  amount- 
ed to  a  payment  of  the  note.  The  further 
claim  of  plaintiff  is  that  Robert  paid  this 
note  to  Lewis  before  the  date  of  the  trustee's 
sale.  The  evidence  upon  these  questions  is. 
in  substance,  this:  The  board  of  directors 
of  the  building  association  wound  up  the  af- 
fairs of  the  company  on  the  6th  Kovember, 
1877,  by  a  sale  of  all  of  its  assets.  This  was 
done  by  the  written  request  of  all  of  the 
sliareholders,  including  those  holding  re- 
deemed and  unredeemed  shares.  Robert 
Fleming  held  three  redeemed  shares,  and  the 
company  held  his  three  notes,  including  the 
one  before  mentioned.  There  was  then  due 
upon  these  notes  8407.45.  The  secretary 
says  Robert  bid  in  these  notes  at  8375,  and 
that  Lewis  paid  the  amount,  and  took  an  as- 
signment to  himself,  which  is  Indorsed  on 
each  note,  and  by  it  the  company  transferred 
each  note  to  Lewis,  stating  that  the  Interest 
of  the  company  in  each  case  is  8125.    On  the 


Digitized  by 


Google 


Mo.) 


MCDONALD  p.  FBOST. 


28th  December.  1878,  iiobert  oonveyed  to 
I>wi8  a  lot,  other  than  those  before  men- 
tioned, fortbeiwited  canaidenition  of  94,000; 
and  on  the  Slst  of  the  Mune  month  Lewis 
gave  b&ck.  a  writing,  which  recited  tbe  iaat- 
named  deed,  and  then  says:  "The  conditions 
are  such  that  the  above-named  Robt.  B.  Flem- 
ing; now  owing  the  alMve-numed  Lewis  V. 
Fleming  various  snms  of  money,  and  also 
security  on  notes  for  the  above-named  Lewis 
y.  Fleming;  one  note  in  favor  of  Joseph 
Davis  to  the  amount  of  9400;  one  note  in 
favor  of  Joseph  Packard  to  the  Hmount  of 
$1,200,  with  interest;  also  holding  three  notes 
of  SSUO  each,  which  were  given  to  the  St.  Jo- 
seph Building  C!o.  by  the  above-named  Bob- 
ert  B..Fleming  for  money  borrowed  out  of 
said  company;  the  above-named  Lewis  Y. 
Fleming  having  satisfled  the  above-named 
company  for  the  said  amount  to  keep  the 
above-named  Robert  B.  Fleming's  property 
from  being  sold,  as  there  were  deeds  of  trust 
on  said  Roliert  B.  Fleming's  property  to  se- 
cure said  notes;  and,  further,  the  above- 
named  Lewis  y.  Fleming  holds  the  individ- 
ual note  or  notes  of  B.  B.  Fleming  to  the 
amount  of  two  or  three  hundred  dollars;  one 
deed  of  trust  against  the  above-named  prop- 
er^ to  the  amount  of  twelve  hundred  dollars, 
($1,200,)  given  to  the  BarUett  Brothers,— if 
after  paying  the  above  indebtedness  there  is 
any  balance  left,  the  above-named  Lewis  y. 
Fleming  is  to  pay  said  balance  to  Robert  B. 
Fleming,  as  to  the  amount  set  forth  in  a  deed 
on  the  conveyance  of  said  propei-ty,  or  after 
selling  mid  property  by  the  said  Lewis  Flem- 
ing to  bast  advantage. " 

The  secretary  of  tlie  association  does  say 
tliat  the  three  notes  were  bid  off  by  Bobert 
Fleming,  Lewis  being  present;  but  the  proof 
is  undisputed  that  I^wis  paid  the  amount, 
and  the  company  assigned  tliem  to  him. 
There  is  no  pretense  that  the  deeds  of  trust 
securing  these  notes  were  satisfied  of  record, 
or  were  intended  to  be  satisfied.  Had  Bobert 
been  the  purchaser  of  his  own  notes,  then 
there  would  be  some  foundation  for  the  claim 
that  they  were  thereby  paid;  but  it  Is  mani- 
fsst  be  bid  them  in  for  Lewis,  and  the  latter 
had  s  right  to  take  an  assignment  to  secure 
himself.  There  is  scarcely  any  evidence  tend- 
ing to  show  a  payment,  much  less  any  evi- 
dence authorizing  the  court  to  declare  a  pay- 
ment without  any  finding  of  fact.  Such  an 
instruction  was  asked,  and  it  was  properly 
refused.  The  agreement  made  by  Lewis  of 
date  Slst  December,  1878,  does  undoubtedly 
convert  the  deed  made  to  him  on  the  28th  of 
the  same  month  into  a  mortgage,  as  between 
Lewis  and  Bobert.  We  cannot  see  that  it 
has  or  can  liave  any  other  effect.  It  is  awk- 
wardly framed,  but  enough  appears  to  show 
that  Bol)ert  was  owing  I^wis,  and  that  the 
latter  was  security  for  the  former,  and  that 
the  property  conveyed  whs  incumbered.  It 
contemplates  a  sale  of  the  property,  the  pay- 
ment of  these  debts,  and  the  payment  of  the 
bahuiee  to  Bobert.  We  see  nothing  in  it  to 
show  tliat  Lewis  took  the  property  in  pay- 


ment of  the  speciflsd  debts.  He  held  the 
building  association  notes  by  assignment,  and 
that  carried  the  security.  Ko  fraud  in  these 
transactions  is  shown,  and  we  see  nothing  in 
them  to  invalidate  the  trustee's  sale  as  be* 
tween  the  plaintifT  and  the  Flemings,  much 
less  as  between  the  plaintiffs  and  defendant. 
The  judgment  is  affirmed.  All  concur,  ex- 
cept Bat,  0.  J.,  absent 


McDonald  e.  Frost  «(  ol. 
(Supreme  Court  of  MUsourt    Nov.  18, 188S.) 

COHSTBUCTIOM  OV  JUSGMSKT. 

A  petition  was  filed  to  reform  certain  deeds 
and  a  mortgage,  and  to  foreclose  the  mortgage. 
The  Judgment  found  the  facts  aeoessary  to  the  re- 
lief sought,  and,  after  providing  for  the  reforma- 
tion, and  the  reoovery  of  the  debt  secured  by  the 
mortgage,  directed  "that  the  equity  of  redemption 
in  sud  real  estate  first  aforesaid  be  sold,"  and 
that  special  execution  issne.  Held  tbat^  wliile 
there  was  an  omission  of  words  usual  to  a  judg- 
ment of  foreclosure,  it  was  apparent  that  a  fore- 
dosnre  was  intended  by  the  judgment,  and  a  spe- 
cial execution  was  properly  directed;  and  there- 
fore, in  a  collateral  action,  a  sale  of  the  land  under 
such  special  execution  will  be  upheld. 

Error  to  circuit  court,  Barry  county;  W. 
F.  GsiOBR,  Judge. 

This  is  an  action  of  ejectment.  The  con- 
flicting titles  trace  to  Dempsy  Summers  as 
the  common  source.  The  trial  court  exclud- 
ed a  sheriff's  deed  offered  by  plaintiff  as  part 
of  his  chain  of  conveyance,  thereby  oompel- 
ling  him  to  take  a  nonsuit  with  leave.  Aft- 
er the  usual  steps  he  brings  pirar.  The  deed 
referred  to  Is  based  oh  a  ]  udgment,  the  essen- 
tial parts  of  which  are  as  follows:  "Ludwig 
Ullman  and  Charles  H.  Dyer,  FlaintifEs,  vs. 
William  Davis.  George  H.  Holt,  John  T. 
Johnson.  Joseph  A.  Young,  and  O.  D.  Her- 
bert, public  administrator  of  Barry  county, 
having  charge  of  the  estate  of  Dempsey 
Summera,  Def'ts.  Final  decree  and  judg- 
ment. Now,  at  this  day,  comes  on  to  be 
heard  the  above-entitled  cause,  and  the  de- 
fendants Davis,  Johnson,  Young,  and  Her- 
bert having  filed  their  answers  herein,  where* 
by  it  appears  that  the  facts,  as  stated  in 
plaintiffs'  petition,  are  true,  and  it  further 
appearing  that  the  said  defendant  Holt  has 
corrected  the  mistake  by  deed  executed  and 
delivered  since  the  commencement  of  this 
suit,  it  is  ordered  by  the  court  that  this  suit 
be  dismissed  as  to  the  defendant  Holt;  and  it 
further  appearing  to  the  court  that  the  de- 
fendant William  A.  Davis,  on  the  6th  day  of 
March,  A.  D.  1871,  granted,  bargained,  and 
sold  to  George  H.  Holt  the  following  real  es- 
tate situate  in  Barry  county,  Missouri,  to- 
wit.  There  follows  description  of  the  tract  of 
land;]  but,  by  mistake  of  said  Davis  and 
Holt,  said  Davis  conveyed  to  said  Holt  the 
following  real  estate,  to- wit,  [liere  follows 
another  description:]  thatafterwards,  to- wit, 
on  the  6th  day  of  June,  1872,  said  defendant 
Holt,  granted,  bargained,  and  sold  said  real 
estate  first  described  to  Joseph  A.  Young, 
but  by  mutual  mistake  of  said  Young  and 
Holt  said  Holt  conveyed  to  said  Young  the 
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real  esttite  last  d^cribed;  that  on  the  19th 
duy  of  October.  1872,  said  defendant  Young 
granted,  bargained,  and  sold  to  defendant 
John  T.  Johnson  the  teal  estate  first  de- 
scribed, but  bj  mutual  mistake  of  said  Young 
and  Johnson  said  Young  conveyed  the  real 
estate  last  described  to  said  Johnson ;  that  on 

the day  of  October,  1872.  defendant 

Johnson  granted,  bargained,  and  sold  to  one 
Dempsy  Summers  the  real  estate  first  de- 
scribed, but  by  mutual  mistake  the  said  John- 
son conveved  the  real  estate  last  described; 
and  that  on  the  26th  day  of  October,  1872, 
said  Bempsy  Summers  and  his  wife,  Louisa 
Summers,  granted,  bargained,  and  sold  de- 
fendant Josepli  A.  Young  the  real  estate  first 
described  to  secure  the  payment  of  a  note  ex- 
ecuted by  said  Summers  to  said  Young  for 
the  sum  of  one  thousand  and  five  hundred 
dollars,  dated  October  26.  1872,  and  due  one 
year  after  date,  with  interest  from  date  at  10 
per  cent,  per  annum,  but  by  mutual  mistake 
of  said  Young  andSummers  conveyed  the  land 
last  aforesaid;  and  the  court  doth  further 
find  that  on  the  24th  day  of  April,  1873.  said 
defendant  Yonng  transferred  and  delivered 
to  plaintiffs  said  note,  and  that  said  plaintiffs 
are  the  legal  owners  thereof;  and  the  court 
doth  further  find  that  said  note  is  yet  due, 
and  that  said  Summers,  nor  his  administra- 
tor, said  defendant  Harbert,  has  not  paid  the 
same,  or  any  part  thereof,  or  the  interest 
thereon:  It  is  therefore  ordered,  adjudged, 
and  decreed  by  the  court  that  said  mistake  be 
corrected  iu  said  deeds,  and  the  deeds  be  re- 
formed to  conform  to  the  intention  of  the 
parties,  and  that  the  defendants  William  D»- 
vis,  John  T.  Johnson,  be  divested  of  the  le- 
gal title  of  the  real  estate  herein  first  de- 
scribed, and  that  the  legal  title  thereof  be 
vested  in  Joseph  A.  Young,  as  mortgagee  of 
said  Dempsy  Summers  and  his  wife;  that 
plaintiffs  have  judgment  against  said  O.  D. 
Harbert,  administrator  of  said  Dempsy  Sum- 
mers, deceased,  for  their  debt  for  the  sum  of 
one  thousand  and  five  hundred  dollars,  and 
damages  for  the  sum  of  five  hundred  dollarst 
and  that  the  equity  of  redemption  in  said 
real  estate  first  aforesaid  be  sold,  and  that 
this  judgment  l>ear  interest  at  10  per  cent., 
and  that  special  execution  issue. "  The  opin- 
ion states  the  other  material  facts. 

Norman  Gibbt,  for  plaintiff  in  error. 
Thrasher,  White  di  MeCammon,  for  defend- 
ants in  error. 

Barclay,  J.,  {after  stating  the  foots  as 
above.)  The  decisive  question  here  is  as  to 
the  legal  effect  of  the  judgment  in  the  prior 
suit  of  Ullman  et  al.  v.  Davis  et  al.,  and  of 
the  sale  predicated  thereon.  The  proceed- 
ings in  that  cause  were  offered  in  evidence. 
They  disclosed  a  petition  to  reform  certain 
deeds  in  the  particulars  indicated  in  the  de- 
cree, and  to  foreclose  the  mortgage  men- 
tioned therein.  All  the  defendants  had  an- 
swered, admitting  the  facts  stated  in  the  par- 
tition. Thereupon  the  decree  was  entered. 
As  that  action  was  collateral  to  the  present 


one,  any  mere  error  or  irregularity  in  the  for- 
mer would  not  affect  its  validity.  The  de- 
fendants therein  confessed  the  allegations  of 
the  petition.  The  decree  recites  that,  and 
finds  the  facts  necessarily  establishing  the 
mortgage  as  a  charge  on  the  land  in  question. 
It  then  adjudges  the  correction  of  the  mis- 
takes of  description  in  the  various  convey- 
ances, "enters  judgment"  aftainst  the  mort- 
gagor's adpinistrator  for  the  debt  and  dam- 
ages, and  directs  "that  the  equity  of  redemp- 
tion in  said  real  estate  first  aforesaid  be  sold, 
and  that  this  judgment  bear  interest  at  10 
per  cent.,  and  that  special  execution  issue." 
In  event  of  douU  regarding  the  exact 
meaning  of  a  judgment  or  decree  it  is  per- 
missible to  consider  the  antecedent  record  in 
determining  its  effect.  The  petition  in  the 
foreclosure  suit  states  good  causes  of  action: 
First,  for  the  correction  of  descriptions  in 
the  prior  deeds,  and  in  the  mortgage  in  ques- 
tion; and,  seooruUy,  for  the  foreclosure  of  the 
equity  of  redemption,  and  for  the  sale  of  the 
land  to  discharge  the  mortgage  debt  and  in- 
terest. Upon  the  personal  appearance  of  de- 
fendants, and  their  admission  of  the  facts, 
the  circuit  court  had  undoubted  jurisdiction 
to  enter  the  decree  prayed  in  the  petition. 
Looking  at  the  record  in  its  entirety,  there  is 
little  doubt  that  the  court  Intended  to  do  so. 
The  formal  entry,  however,  omits  certain 
language  usually  adopted  to  express  sacb  a 
purpose.  The  words  wanting  we  will  indi- 
cate by  italics:  "And  that  the  equity  of  re* 
demption  in  said  real  estate  first  aforesaid 
heforedosed,  and  the  said  real  estate  sold,'' 
etc.  Defendants  claim  that  this  omission 
gives  the  decree  the  effect  only  of  a  general 
judgment  for  the  amount  of  the  mortgage 
debt,  and  deprives  it  of  any  force  as  a  special 
judgment  for  the  sale  of  the  realty.  But  in 
construing  the  action  of  courts,  as  of  other 
olBcials,  It  is  well  to  bear  in  mind  the  pre- 
Btirnption  that  they  have  rightly  acted,  in  the 
absence  of  any  stiowing  to  the  contrary. 
Here  the  order  for  special  execution  is  cor- 
rect, if  the  decree  be  viewed  as  one  of  fore- 
closure and  sale  of  the  realty;  while,  on  the 
other  hand,  it  is  entirely  erroneous  if  the 
court  intended  its  conclusion  to  be  regarded 
as  a  mere  general  judgment  for  the  mortgage 
debt  and  interest.  The  mortgagor  being 
dead,  his  administrator  was  properly  a  de- 
fendant in  either  aspect  of  the  case;  but  spe- 
cial execution  for  the  "sale  of  the  equity  of 
re<lemption"  might  rightly  issue  against  the 
latter  to  enforce  a  forecioeure  decree,  but  not 
to  enforce  a  general  judgment.  Bey.  St. 
1879,  §§  8801, 8307.  Had  the  latter  been  in- 
tended by  the  court,  no  order  for  execution 
would  have  been  entered,  but  only  an  order 
certifying  the  judgment  to  the  proper  probate 
court  for  classification  as  a  demand  against 
the  esUte.  Id.  §  2360.  The  informality 
here  exhibited  in  the  entry  is  of  a  kind  that 
does  not  obscure  the  obvious  effect  and  in- 
tent of  the  decree.  Enough  is  expressed  to 
disclose  its  purpose  clearly.  Under  our  code 
of  practice  we  should  always  distinguish  be- 
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tween  mere  form  and  ■ubstance.  Id.  §  3586. 
We  consider  that  we  do  so  in  the  present  case 
by  declaring  this  decree  sufiScient  to  support 
the  sale  apon  the  special  execntion  issued  an- 
der  it.  The  trial  court  ruled  to  the  contrary. 
Its  judgment  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  in  conformity 
to  this  opinion:  all  the  judges  concurring,  ex- 
eq>t  Bat.  C.  J.,  absent. 


Statb  t.  DAT. 
(Suprem*  Court  of  Miuouri.   Not.  18, 1880.) 

PBBjnKT — iHDicmzirr— ImTRucnoNB— BrtDBKOB. 

t.  On  a  prosecution  for  perjury  by  one  who 
■wore  on  a  trial  for  ra^  that  be  wltneaaied  the  act, 
and  that  the  prosecntriz  voluntarily  yielded,  it  ap- 
peared that  the  proseontrlx  was  examined  by 
phyaiciana,  at  the  instance  of  her  tatber,  to  deter- 
mine whether  she  had  been  in  the  babit  of  having 
■eznal  intercourse.  Held,  that  evidence  that  the 
prosecutrix  api>eared  to  understand  the  nature  of 
the  examination,  and  that  she  made  no  objection, 
was  objectionable  as  hearsay. 

2.  The  indictment  charged  that  defendant 
swore  that  he  was  on  the  road ;  that  K.  asked  him 
to  wait  and  see  wtiat  took  place;  that  M.  then 
made  indecent  proposals  to  the  proeecutrlz  In  the 
rape  case;  that  she  objected,  and  said,  if  he  would 
go  home  with  her,  she  would  consent;  and  that 
they  then  had  sexual  intercourse, — each  of  which 
statements  the  indictment  allefted  to  be  untrue, 
ete.  Held,  that  an  instruction  that  If  an  assault 
waa  committed,  and  defendant  swore  an  assault' 
was  not  committed,  yet  he  could  not  be  convicted, 
unless  defendant  also  swore  to  every  fact  as  sl- 
iced, was  properly  refused,  as  requiring  the  state 
to  prove  too  much. 

8.  Under  Rev.  St  Mo.  187S,  |  1418,  providing 
that  "every  person  who  shall  willfully  and  cor- 
niptly  swear,  "etc,  the  omission  of  the  word  "will- 
foUy  *  is  fatal  to  aa  indictment. 

4.  The  question  whether  certain  f  ngitives  from 
jnstioe  could  probably  be  obtained  as  witnesses  in 
a  criminal  case  by  the  next  term  of  court  rests  in 
the  sound  discretion  of  the  trial  court,  and,  unless 
an  abuse  of  discretion  is  shown,  a  refusal  to  grant 
a  continuance  to  procure  such  witnesses  will  not 
be  disturbed. 

5.  Where  defendant  in  a  criminal  case  is  a  wit- 
aaaa,  evidence  as  to  bis  general  reputation  or 
diaracter  for  morality  is  admissible. 

6l  Instructions  to   which   no  exceptions   are 
saved  will  not  lie  reviewed  in  a  criminal  case. 
BABCiiiiT,  J.,  dissenting. 

Appeal  from  drcoit  court.  Cedar  county; 
Chabueb  G.  Bdbtom,  Judge. 

The  indictment  upon  which  the  diefendant 
I  Gonyid»d,  omitting  immaterial  portions, 
s  follows:  That  it  then  and  there  be- 
came and  was  a  material  qaestion  whether 
the  said  James  Messick  bad  assaulted  said 
llargaiet  A.  Lusk  with  Intent  her  to  rape 
and  carnally  know.  That  the  said  Frank 
Day,  then  and  there  in  tlie  trial  of  said  issue 
upon  said  preliminary  examination,  upon  his 
oath  aforesHid,  feloniously,  corruptly,  and 
falsely,  before  the  Justice  of  the  peace  afore- 
said, did  depose  and  swear  in  sol»tance,  and 
to  the  effect  following,  that  is  to  say:  "That 
the  said  Frank  Day  was  on  the  road  on  the 
2d  day  of  May,  A.  D.  1885,  [meaning  there- 
by that  he,  the  said  Frank  Day,  was  on  the 
road  near  the  place  of  the  alleged  assault  at 
the  time  thereof.]  That  Jim  Messick  told 
me  at  that  time  to  wait,  and  I  could  see  a 


circus.  That  Jim  asked  her  to  do  it,  and  she 
objected,  and  said  if  he  would  go  home  with 
her  he  might  have  it,  [meaning  thereby  that 
he,  the  said  James  Messick,  aslced  the  said 
Margaret  A.  Lusk  to  have  sexual  intercourse 
with  him,  and  she  then  objected,  and  that 
she.  the  said  Margaret  A.  Lusk,  told  James 
Messick  tliat  if  he  would  go  home  with  her 
she  would  have  sexual  intercourse  with  him.] 
Tliat  they  laid  down  and  done  it,  [meaning 
thereby  that  James  Messick  and  Margaret  A. 
Lusk  then  and  there  had  sexual  intercourse 
with  each  other,  and  that  the  same  was  done 
with  the  voluntary  consent  and  free  will  of 
said  Margaret  A.  Lusk,  and  that  the  said 
James  Messick  did  not  try  to  have  sexual  in- 
tercourse with  the  said  Margaret  A.  Lusk 
forcibly  and  against  her  will. J"  "Whereas, 
in  truth  and  in  fact,  the  said  Frank  Day  was 
not  on  the  road  on  said  2d  day  of  May,  A.  D. 
1885.  at  or  near  the  place  of  the  alleged  as- 
sault, at  the  time  thereof,  but,  on  the  con- 
trary, was  not  present  nor  in  sight  of  said 
place;  (2)  and  whereas,  in  truth,  and  in  fact, 
the  said  James  Messick  did  not  tell  him,  the 
said  Frank  Day,  •  to  wait,  and  I  could  see  a 
circus,'  but,  on  the  contrary,  no  such  conver- 
sation was  had  then  and  there  by  and  between 
the  said  James  Messiclc  and  the  said  Frank 
Day;  (8)  and  wliereas,  in  truth  and  in  fact, 
the  said  •  Margaret  A.  Lusk  did  notsay  that  if 
he  would  go  home  with  her  he  might  Iwve  it,' 
but,  on  the  contrary,  no  such  thing  was  said 
by  her;  and  wliereas,  in  truth  and  in  fact, 
they  •  did  not  lay  down  and  do  it,'  that  is  to 
say,  have  sexual  intercourae  with  each  other, 
but,  on  the  contrary,  the  said  Margaret  A. 
Lusk  did  not  then  and  there  have  sexual  in- 
tercourse with  the  said  James  Messick,  but 
refused  so  to  do,  and  the  said  James  Messick 
then  and  there  forcibly,  and  against  her  will, 
tried  to  drag  her  into  the  brush,  and  throw 
her  down,  and  have  sexual  intercourse  with 
her,  but  did  not  succeed  induing  so.'  And 
so  the  jurors  aforesaid,"  etc.  Tlie  court  re- 
fused to  instruct  the  jury  on  behalf  of  de- 
fendant as  follows:  "The  court  instructs  the 
jury  that,  even  ihougli  they  may  believe  from 
the  evidence  that  on  the  2d  day  of  May,  1885, 
JameeMMsick  assaulted  Margaret  Lusk  with 
intent  to  commit  a  rape  upon  her,  and  that, 
at  the  time  and  place  mentioned  in  the  indict- 
ment, the  defendant  testified  as  a  witness, 
and  swore  that  the  said  James  Messick  did 
not  make  any  such  assault,  and  though  they 
may  believe  from  the  evidence  that  such  evi- 
dence was  untrue,  yet  they  cannot  convict 
the  defendant  unless  they  further  helieve 
from  the  evidence  that  the  defendant  also,  at 
the  same  time,  testified  that  he  waa  on  the 
road  on  the  2d  day  of  May,  1885.  and  that 
James  Messick  asked  her  to  do  it,  and  she  ob- 
jected, and  said  if  he  would  go  home  with 
her  he  might  have  it,  and  that  they  laid  down 
and  done  it,  (meaning  thereby  that  they  bad 
sexual  intercourse  with  one  another,)  and 
that  the  said  testimony  was  also  untrue." 
And  to  such  refusal  the  defendant  excepted. 
And  the  court  also  refused  to  continue  the 
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cause  till  the  next  term  for  reasons  hereafter 
given. 

BulUr  A  Loy,  for  appellant.  Th»  Attor- 
ney Oenered,  for  the  State. 

Sherwood,  J.,  {after  stating  the  facta  aa 
ahove.)  1.  The  Indictment  was  based  upon 
section  1418,  Bev.  St.  1879.  which  declares 
that  "every  person  who  shall  willfully  and 
corruptly  swear,"  etc  The  word  "willful- 
ly" was  omitted  from  the  indictment,  and 
this  renders  it  bad,  under  the  following  aa- 
thorities:  Lembro  v.  Hamper,  Cro.  £liz.  147; 
Anon..  Id.  201;  2  Chit.  Crim.  Law,  812,815. 
316;  1  Chit.  Crim.  Law,  241;  2  Whart.  Crlm. 
Law,J5§  1245.  1286;  Whart.  Crim.  PI.  (9th 
£d.)  p  235,  264,  269;  State  ▼.  Carland,  3 
Dev.  114;  State  v.  Davis,  84  N.O.  787;  State 
V.  AVebb,  41  Tex.  67;  State  v.  Delue,  1  Chand. 
166;  JuaraquiT.  State,  28  Tex.  626;  lArchb. 
Grim.  Fr.  &,  PL  286;  2  Bish.  Crim.  Law,  § 
1046,  and  cases  cited;  State  v.  Morse.  1  O. 
Greene,  503.  And  the  concluding  words  of 
the  indictment  did  not  remedy  the  defect 
aforesaid.  State  v.  Herrell.  97  Mo.  105,  10 
S.  W.  Bep.  387:  5  Bao.  Abr.  p.  90.  (H.)  tit. 
"Indictment;"  8  Buss.  Crimes,  36:  King  v. 
Lara,  2  Leach,  647;  2  Hawk.  P.  C.  c.  25.  g 
110.  p.  354. 

2.  It  is  insisted  there  was  error  in  refusing 
to  grant  a  continuance.  At  a  previous  term 
there  bad  been  ii  mistrial,  at  which  time,  nn> 
der  the  practice  then  prevailing,  an  affidavit 
for  continuance  was  filed,  and  read  in  evi- 
dence, which  affidavit  was  based  upon  the 
absence  of  Evans  and  Messick.  the  latter  of 
whom  was  the  defendant  on  a  charge  of  at- 
tempted rape  on  Margaret  Lnsk.  At  the 
next  term,  Evans  and  Messick  being  still  ab- 
sent, their  whereabouts  unknown,  the  court 
refused  to  further  continue  the  cause,  upon 
the  ground  that  the  two  absent  witnesses 
were  fugitives  from  justice.  The  circum- 
stances already  detailed  show  it  rested  in  the 
sound  discretion  of  the  court  to  say  whether 
it  was  probable  that  the  attendance  of  the 
absent  witnesses  could  be  secured  at  the  next 
ensuing  term.  As  no  abuse  of  Judicial  dis- 
cretion Is  sliown,  and  aa  prima  faete  the  rul- 
ing of  the  court  was  correct,  this  point  must 
be  ruled  against  the  defendant. 

3.  The  day  of  the  preliminary  examination 
of  Messick  for  the  alleged  assault  was  July 
16.  1885;  the  date  of  the  alleged  assault,  the 
2d  day  of  li»y  next  preceding.  Shortly  after 
said  first-mentioned  date  several  physicians 
were  employed  by  the  father  of  Margaret 
Lusk  to  make  a  personal  examination  of  her. 
to  ascertain  "if  she  had  been  in  the  habit  of 
having  sexual  intercourse."  These  physicians 
"informed  Margaret  Lusk  that  they  could 
tell,  by  examining  her  person,  whether  she 
had  been  in  the  habit,"  etc..  "and  that,  if 
she  had,  it  would  militate  against  her."  This 
conversation,  upon  objection  of  the  defend- 
ant, was  rejected  by  the  court,  but  against 
bis  objection  the  witness  was  permitted  to 
state  that  she  "appeared  to  understand  the 
nature  of  the  examination,  and  that  she  made 


no  objection."  This  testimony  was  clearly 
hearsay,  and  utterly  inadmissible  upon  any 
known  rule  of  evidence.  And  the  act  of  the 
girl  in  making  no  objection  to  the  proposed 
examination  was  as  much  hearsay  as  though 
she  had  uttered  a  declaration  to  that  efiCect, 
and  that  had  been  offered  in  evidence. 
Whart.  Crim.  Ev.  (9th  Ed.)  §  223.  Declara- 
tions of  a  person,  in  ordra  to  be  received  in 
evidence,  must  be  contemporaneous,  and, 
connected  with  the  principal  fact,  constitute 
part  of  the  res  gesta,  or  serve  to  illustrate 
such  principal  fact.  1  Oreenl.  Ev.  §§  108. 
110,  123,  124;  Whart.  Crim.  Ev.  (9th  Ed.)  § 
225;  People  v.  Beach,  87  N.  Y.  608;  Klrby 
V.  Com.,  77  Va.  68L 

4.  When  testifying  as  a  witness,  the  diar- 
acter  of  defendant  may  be  shown  to  be  bad 
on  the  score  of  morality.  This  is  well  set- 
tled in  this  state.  State  v.  Grant,  79  Mo. 
113,  and  cases  cited.  The  admission  of  evi- 
dence, therefore,  as  to  the  general  reputation 
or  character  of  the  defendant  for  morality, 
constituted  no  ground  for  reversal. 

5.  The  instructions  given  on  behalf  of  the 
state  by  the  court  of  its  own  motion  cannot 
be  reviewed  here,  because  no  exceptions  were 
saved  to  such  instructions.  The  rule  of  the 
statute  is  that  exceptions  in  criminal  prose- 
cutions stand  on  the  same  footing  as  those  of 
civil  causes.  Bev.  St.  1879.  g  1921;  State 
V.  Marshall,  86  Mo.  400;  State  v.  Bay.  53 
Mo.  845;  State  v.  Williams,  77  Mo.  310; 
State  v.  Burnett,  81  Mo.  119;  Stote  v.  Mo- 
Donald,  85  Mo.  539;  State  v.  Pints,  64  Mo. 
817. 

6.  As  to  the  instruction  asked  by  the  de- 
fendant, and  already  set  forth,  it  is  sufficient 
to  say  that  it  is  too  broad  in  its  scope;  it  re- 
quired the  state  to  prove  too  much.  Thwe 
were  four  distinct  assignments  of  perjury, 
and  the  proof  of  any  one  of  them  which 
formed  an  apparent  link  in  the  chain  of  evi- 
dence, and  tended  to  the  acquittal  or  dis- 
charge of  Messick,  was  sufficient;  nor  is  it 
necessary,  in  such  cases,  that  the  false  state- 
ment tends  directly  to  prove  the  issue,  in  <h<- 
der  to  sustain  an  indictment  for  perjury.  If 
it  be  circumstantiiUly  material,  or  tends  to 
support  and  give  credit  to  the  witness  In  re- 
spect to  the  main  fact,  it  is  perjury.  State 
V.  Wakefield,  78  Mo.  549.  and  cases  cited;  2 
Whart.  Crim.  Law,  §8  1277,  1282,  1301. 
1303,  1816.  1822,  1328,  and  cases  cited; 
Whart.  Grim.  Ev.  (9th  Ed.)  §  181. 

7.  It  is  claimed  the  evidence  did  not  war- 
rant the  conviction.  If  the  testimony  of  the 
girl  and  her  father  was  true,  there  can  be  no 
doubt  that  the  testimony  of  the  defendant 
was  willfully  and  corruptly  false;  but  he  was 
apparently  sustained  liy  other  witnesses  aa  to 
his  whereabouts  on  Saturday  afternoon.  May 
2,  1885,  and  in  other  important  particulars, 
and  there  was  some  testimony  which  like- 
wise tended  to  support  the  story  told  by  the 
girl  and  her  father.  It  was,  however,  a 
most  remarkable  circumstance  that  the  fatlier, 
though  he  saw  his  daughter  struggling  in 
the  arms  of  her  assailant,  and  was  folly  in- 
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formed  of  tbe  whole  mutter  bj  bia  daughter 
on  the  same  evening  of  its  occurrence,  yet 
took  no  steps  for  tbe  arrest  of  Messick  until 
two  months  and  upwards  after  tbe  alleged 
offense  was  committed,  and  only  then.  It 
seems  from  the  testimony  of  one  witness,  In 
Older  to  vindicate  the  reputation  of  his 
daughter,  in  respect  to  whom  and  Messick 
ugly  rnmora  had  been  in  circulation  in  tbe 
neighborhood  since  the  2d  day  of  May,  1885. 
But  all  these  things  were  matters  for  the 
consideration  of  the  jury,  and  they,  speaking 
in  a  general  way,  are  tbe  sole  judges  of  tbe 
sufflcieney  of  tbe  testimony.  For  the  errors 
aforesaid  the  judgment  will  be  reversed,  and 
tbe  canae  remanded. 

Bi^oK  and  Bbaoe,  JJ.,  ooncor.    Bat,  0. 
J.,  absent.    Barolat,  J.,  dissents. 


State  «.  Jackson. 
(Supreme  Court  of  Uistouri.    Nov.  18, 1880.) 

MmtDSB— IXSTBDOnOSS— VSBSICT. 

1.  On  a  trial  for  murder,  error  cannot  be  predi- 
cated on  an  Instmction  reqairing  tbe  jury  to  find 
the  ismies  "on  the  evidence  introduced  hy  the  state, " 
where  the  other  butructiona  require  the  jury  to 
find  defendant  ffuilty  upon  the  evidence,  beyond  a 
reasonable  doubt,  and  tell  them  that  If,  upon  a 
view  of  the  whole  case,  they  have  a  reasonable 
doabt  of  the  guilt  of  defendant,  they  should  aoqait. 

a.  Under  Rev.  St.  Mo.  18?«,  %  1284,  providing 
that,  on  trial  of  an  Indictment  for  murder  In  the 
first  degree,  the  jury  must  Inouire,  and  by  their 
verdict  ascertain,  whether  the  defendant  be  guilty 
ia  the  flrat  or  second  degree,  a  general  verolot  of 
gnUty,  wltboot  specifying  tlie  d^ree,  is  void.  Fol- 
towing  Stete  v.  Montgomery,  11  S.  W.  Rep.  lOlS. 

Aiqwal  boat  circuit  court,  Oaseonade  aoan< 
tyi  BVDOLPH  HiBZBL,  Jodge. 

Webater  Jackson  was  indicted  for  the  mnr> 
der  of  Alexander  McVickeis.  tried,  and  con- 
victed of  murder  in  tbe  first  degree.  Upon 
appeal  tbe  verdict  was  set  aside,  and  a  new 
trial  ordered.  Defendant  was  again  tried, 
and  convicted  of  murder  in  tbe  Qrst  degree, 
and  again  iq>peals.  During  tbe  trial,  the 
court,  on  motion  of  the  defendant's  counsel, 
gave,  among  others,  the  following  instruo- 
tioa :  "  ( 10)  The  court  instructs  tbe  j  ury  tliat 
In  this  ease  tbe  state  attempts  to  convict  the 
defendant  upon  oircnmstsntial  evidence,  and 
ttaat,  before  the  jnry  can  find  defendant  guil- 
ty, they  must  believe  from  the  evidence  that 
the  facts  and  circumstances  proved  by  the 
state  are  inconsistent  with  any  other  rational 
or  reasonable  theory,  and  if,  after  consider- 
ing tbe  evidence,  there  is  a  reasonable  doubt 
in  the  minds  of  the  jury  as  to  defendant's 
guilt,  they  should  give  him  tbe  benefit  of  tbe 
doubt,  and  And  him  not  guilty." 

Jamet  Booth  and  J.  C.  KUkaddon,  for  ap- 
pellant.   Tlu  Attorney  General,  for  Uie  State. 

Sbkrwood,  J.  1.  This  cause  has  been  in 
this  court  before,  and  is  reported  in  95  Mo. 
628.  8  S.  W.  Bep.  749.  A  change  of  venue 
liaving  been  awarded,  tbe  defendant  was  tried 
in  OaMonade  county,  resulting  in  bis  being 
adjudged  guilty  of  muider  in  the  first  degree, 


and  sentenced  accordingly.  When  this  cause 
was  here  on  a  former  occasion  it  was  claimed, 
as  it  is  now,  that  the  evidence  was  insufficient 
to  authorize  a  conviction;  but,  after  a  most 
patient  examination  of  tbe  evidence  at  that 
time,  tbe  conclusion  was  reached  that  tbe  evi- 
dence was  of  such  a  character  as  to  place  it 
beyond  our  province  to  interfere.  The  evi- 
dence in  the  present  record  differs  in  no 
essential  particular, — no  particular  which 
should  have  caused  the  triers  of  the  fact  to 
have  returned  a  different  verdict;  and  they, 
speaking  within  bounds,  were  the  exclusive 
judges  of  the  weight  and  probative  force  of 
the  evidence.  Our  ruling  on  that  point  must 
therefore  be  the  same  as  formerly  announced. 

2.  As  to  tbe  testimony  of  Hartley,  a  cer- 
tain objectionable  feature  which  it  contained 
at  the  former '  trial,  to-wit,  tlut  defendant 
told  liim  that  upon  seeing  the  account  of  the 
murder,  and  that  he  was  accused  of  it,  "it 
wrecked  his  mind, "  etc..  "so  he  went  to  steal- 
ing horses  to  pacify  his  mind."  and  which  I 
regarded,  and  still  regard,  as  wholly  inadmis- 
sible, was  eliminated  from  the  second  trial, 
as  well  as  other  evidepce  which  this  court 
held  inadmissible,  and  consequently  such  evi- 
dence is  not  before  us  for  our  consideration; 
and  the  same  line  of  remark  is  q>plicable  to 
objectionable  language  formerly  used  by  tbe 
prosecuting  attorney. 

8.  Tbe  instructions  given, — speaking  of  ail 
of  them  but  tbe  tenth,  which  wUl  be  present- 
ly touched  upon, — seem,  when  considered  in 
connection  with  the  tenth  instruction,  to  have 
instructed  the  jury  "upon  all  questions  of  law 
arising  in  tbe  case  which  were  necessary  for 
their  information  in  giving  their  verdict." 
The  tenth  instruction,  it  will  be  noticed,  is 
numbered  the  same  as  one  deemed  erroneous 
by  two  of  the  members  of  this  court,  and  now 
I  am  informed  that  three  of  my  associates  re- 
garded the  instruction  as  formerly  given  in 
that  light;  but  such  objections  as  were  for* 
nterly  ur^sd  against  that  instruction  do  not 
now  apply,  as  those  objections  have  been 
purged  by  the  proper  amendments.  It  is  ob- 
jected, however,  that  the  present  instruc- 
tion, numbered  10,  is  faulty.  In  that  "it  re- 
qnliiBd  the  jnry  to  find  the  issues  on  the  evi- 
dence introduced  by  the  state,  instead  of  all 
the  evidence  in  the  case."  But  this  must  be 
regarded  as  a  mere  verbal  criticism,  when  at- 
tention is  directed  to  the  other  instructions, 
which  required  tbe  jury  to  find  tbe  defendant 
guilty  upon  the  evidence,  beyond  a  reasonable 
doubt,  and  told  them  that  if,  upon  a  view  of 
the  whole  case,  the  jury  had  a  reasonable 
doubt  of  the  guilt  of  the  defendant,  they 
should  acquit  him.  Besides,  instruction  No. 
10  was  especially  asked  for  by  the  eonnsel  for 
tbe  defendant,  as  the  bill  of  exceptions  shows ; 
so,  even  if  there  was  error  in  it,  such  error 
was  cured  by  reason  of  this  action  of  the  de- 
fendant's counsel,  and  by  virtue  of  the  pro- 
visions of  section  1821,  Ilev.  St.  1879,  wliicb 
forbid  any  judgment  to  be  reversed  "for  any 
error  committed  at  tbe  instance,  or  in  favor, 
of  tlie  defendant. " 
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4.  If  the  foregoing  alleged  errors  were  all 
the  i-ecord  herein  contained,  the  judgment 
would  have  to  stand  aSBrmed;  but  there  ia  a 
remaining  point  to  be  touched  upon.  The 
verdict  in  this  cause  was  the  following: 
"We,  the  jury,  find  the  defendant  guilty  in 
manner  and  form  as  charged  in  the  indict- 
ment. E.  W.  Wild,  Foreman."  Section 
1234  of  our  statutes,  which  governs  this 
cause,  ia  as  follows:  "Upon  the  trial  of  an 
indictment  for  murder  in  the  first  degree, 
the  jury  must  inquire,  and  by  their  verdict 
ascertain,  under  the  instructions  of  the  court, 
whether  the  defendant  be  guilty  of  murder 
of  the  first  or  second  degree,  and  [persons 
convicted  of  murder  in  the  first  degree  shall 
suffer  death;  those  convicted  of  murder  in 
the  second  degree  shall  be  punished  by  im- 
prisonment in  the  penitentiary  not  less  than 
ten  years.]"  This  section  was  amended  to 
its  present  shape  in  1879,  from  what  was 
section  8,  p.  778,  Qen.  St.,  and  the  brackets 
Inclose  such  portion  as  was  the  origiuHl  sec- 
tion. A  section  very  similar  in  its  operation 
to  the  one  just  quoted  was  section  1,  p.  883, 
Rev.  St.  1845,  which  rpads  as  follows:  "Upon 
the  trial  of  any  indictment  for  any  offense, 
where  by  law  there  may  be  conviction  of  dif- 
ferent degrees  of  such  offense,  the  jnry,  if 
they  convict  the  defendant,  shall  specify  in 
their  verdict  of  what  degree  of  the  offense 
they  find  the  defendant  guilty. "  In  a  subse- 
quent revision  this  section  was  amended  so 
as  to  read :  "  Upon  the  trial  of  any  Indictment 
for  any  offense,  where  by  law  there  may  be 
conviction  for  different  degrees  of  such  of- 
fense, the  jury,  if  they  convict  the  defendant 
of  a  degree  of  the  offense  inferior  to  the  of- 
fense sieged  in  the  indictment,  shall  specify 
in  their  verdict  of  what  degree  of  the  offense 
they  find  thedefendant  guilty."  Thesection, 
as  amended,  is  now  section  1927,  Bev.  St  1879. 
And  upon  that  section,  thus  changed,  it  has 
been  ruled  that,  while  under  the  former  law 
— the  section  as  it  stood  before  the  amend- 
ment— it  would  have  been  necessary  for  the 
jury  to  have  specified  the  degree  of  the  of- 
fense of  which  the  defendant  was  convicted, 
(referring  to  State  v.  Upton,  20  Mo.  397.) 
yet,  in  consequence  of  the  statutory  change, 
a  verdict  was  good  though  it  did  not  spec- 
ify the  degree  of  the  offense  charged;  for 
that,  under  the  amendment,  such  speoificaf 
tion  was  once  necessary  where  the  conviction 
was  for  a  degree  of  offense  interior  to  that 
charged.  State  v.  Matrassey,  47  Mo.  296; 
State  V.  Steptoe,  65  Mo.  640.  These  decis- 
ions, of  course,  virtually  aflSrm  those  which 
preceded  them  upon  the  statute  before  the 
amendment  to  the  section  as  it  stood  In  1845, 
and  prior  thereto,  occurred.  There  are  two 
of  those  decisions;  the  first,  that  at  McGee 
V.  State,  8  Mo.  495,  where  the  indictment 
was  for  murder  in  the  first  degree,  and  the 
verdict  was:  "We,  of  the  jury,  do  find  the 
prisoner.  John  McGee,  guilty  in  manner  and 
form  88  he  stands  charged  in  the  Indictment, " 
— «nd  this  court,  after  quoting  the  statute  as 
already  quoted,  said:    "The  verdict  of  the 


jury  in  this  case  is  not  in  conformity  to  this 
provision,  and  the  judgment  should  have  been 
arrested.    Under  the  indictment,  thedefend- 
ant might  have  been  convicted  of  murder  in 
the  second  degree,  or  of  manslaugtiter,  and 
the  court  could  not,  as  the  verdict  of  the  jury 
stood,  know  what  judgment  to  render."  And 
the  judgment  was  accordinglv  reversed.    So, 
too,  in  State  v.  Upton.  20  Mo.  397,  the  in- 
dictment was  for  murder  In  the  first  dpgree, 
and  the  verdict  was  "guilty  In  manner  and 
form  as  he  stands  chared  in  the  indictment;" 
and  the  statute  was  held  to  be  imperative, 
and  the  verdict  fatally  defective,  because  of 
the  failure  of  the  jury  to  find  in  what  degree 
the  defendant  was  guilty  under  an  indict- 
ment on  which  he  could  have  been  convicted 
of  the  various  degrees  of  homicide,  and  con- 
sequently the  verdict  was    not   such   that 
the  court  could  pronounce  the  sentence  of 
the  law  upon.    Our  present  statute,  quoted 
at  the  outset,  is  substantially  identical,  so  tat 
as  concerns  murder,  with  the  statute  of  1845, 
and,  of  course,  requires  similar  adjudication. 
In  the  recent  case  of  State  v.  Montgomery. 
11  S.  W.  Rep.  1012,  the  indictment  being  for 
murder  in  the  first  degree,  the  authorities 
were  examined;  and  It  was  ruled  that  under 
the  present  statute  a  verdict  in  this  form. 
"We,  the  jury,  find  the  defendant  guilty," 
did  not  ascertain  whether  the  defendant  was 
guilty  of  murder  in  the  first  or  the  second 
degree,  and,  in  consequence,  was  worthless. 
It  is  very  easy  to  see  that  the  decision  just 
mentioned  is  of  controlling  forod  in  ti.e  pres- 
ent case,  and  that  the  verdict  in  that  case  and 
in  this  une  must  stand  upon  the  same  foot- 
ing, if  it  be  true,  as  shown  by  the  cases  cited, 
that  a  verdict  such  as  in  the  case  at  bar  does 
not  designate  the  degree  of  the  offense  of 
which  the  defendant  was  adjudged  guilty. 
Touching  on  this  point,  Mr.  Bishop  says: 
"The  view  sustained  by  most  of  the  authori- 
ties, and  probably  best  in  accord  with  the 
reason  of  the  thing,  ia  that  the  legislature 
meant  bf  this  provision  to  make  sure  of  the 
juries  taking  into  their  special  consideration 
the  distinguishing  features  of  the  degrees, 
and  passing  thereon.    Hence,  tliis  provision 
is  in  the  full  sense  mandatory;  and,  aniess 
they  find  the  degree  in  a  manner  patent  on 
the  face  of  the  verdict,  without  help  from  the 
pardcular  terms  of  the  Indictment,  it  is  void. 
No  judgment  can  be  rendered  thereon,  but  a 
second  trial  must  beordered."  2  BIsh.  Grim. 
Froc.  (8d  Ed.)  8 595.    Whaiton  says :  "  Wi>ere 
a  statute  requires  in  the  verdict  a  designa- 
tion of  a  d^ree,  or  the  specific  assessment  of 
a  punishment,  a    general  verdict,  without 
such  designation  or  assessment,  will   be  a 
nullity."     Whart  Grim.  Fl.  (8th  Ed.)  g  752. 
These  views  of  eminent  authors  are  abun- 
dantly  sustained  by  adjudications  in  many 
states,  based  upon  statutes  virtually  the  same 
as  our  own,  and  upon  verdicts  in  no  wise 
different   from   the   one  under  discussion. 
Thus,  in  Alabama,  the  Indictment  was  tor 
murder  in  the  first  degree,  and  the  verdict 
returned  was:  "We,  the  Jury,  find  the  de- 
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fpndant  guilty,  and  assess  punishment  in  the 
penitentStfy  for  life," — and  the  prisoner  was 
sentenced  accordingly.  The  statute  in  that 
state  reads:  "When  the  jury  find  the  defend- 
ant guilty  under  an  indictment  for  murder, 
they  must  ascertain  by  their  verdict  whether 
it  is  murder  in  the  first  or  second  degree;" 
and  upon  this  verdict  and  statute  it  was 
ruled  that  a  judgment  of  conviction  could  not 
be  rendered  on  a  ▼eidict  of  guilty  which  did 
not  expressly  find  the  degree  of  the  crime,  and 
that  such  ba4  been  the  uniform  ruling  in  that 
atate  since  the  introduction,  in  1841,  of  those 
provisions  into  the  Penal  Code  of  that  state. 
Levison  v.  State,  54  Ala.  520.  In  ChU- 
fornia  the  statute  says:  "The  jury  before 
whom  any  person  indicted  for  murder  shall 
be  tried  shall,  if  they  find  sucli  person  guilty 
thereof,  designate  by  their  verdict  whetlier  it 
be  murder  of  the  first  or  second  degree. "  In 
a  cause  wliere  the  indictment  was  for  m  ur- 
der  in  the  (irst  degree,  the  jury  returned  a 
verdict  finding  the  defendant  "guilty  of  the 
crime  charged  in  the  indictment,"  and  this 
verdict  was  held  wholly  insufflcient  to  base  a 
judgment  and'  sentence  upon,  and  that  the 
verdict  as  returned  had  no  more  designating 
power  than  if  the  simple  word  "guilty"  had 
been  employed.  People  v.  Campbell,  40  Cal. 
129.  In  Ohio  the  statute  provides  "that  in 
all  trials  for  murder  the  jury  before  whom 
such  trial  is  had,  if  tliey  find  the  prisoner 
guilty  thereof,  shall  ascertain  in  their  ver- 
dict whether  it  be  murder  in  the  first  or  sec- 
ond degree,  or  manslaughter;"  and  upon  this 
statute,  where  the  indictment  was  for  mur- 
da  in  the  first  degree,  and  a  verdict  was  re- 
turned of  "guilty  in  manner  and  form  as  he 
stands  charged  in  said  indictment, "  it  was 
ruled  (Babtlby,  J.,  delivering  the  opinion 
of  the  oourt, — one  of  great  clearness  and 
force)  tbat  the  "degree  of  homicide  is  a  fact 
which  the  statute  requires  to  be  specially 
found. "  And  in  that  case  the  case  of  McOee 
T.  State,  supra,  is  cited  with  approval.  Diclc 
T.  State.  8  Ohio  St.  89.  The  supreme  court 
at  that  state  held  on  circuit  that  in  a  case  of 
murder,  where  the  jury  did  not  specify  in 
their  verdict,  etc.,  the  court  would  refuse.to 
pass  sentence,  and  award  a  new  trial,  even 
witliont  a  motion  on  the  part  of  the  defend- 
ant. Upon  a  similar  statute  the  same  view 
obtains  in  Connecticut.  State  v.  Dowd,  19 
Conn.  388.  The  statute  of  Michigan  is  sub- 
stantially a  transcript  of  that  of  Ohio.  A 
case  of  murder  arose  in  that  state,  and  the 
verdict  returned  was:  "Tiiat  tliey  find  the 
said  Kobert  Tally  and  John  Tuliy  guilty  in 
manner  and  form  as  the  people  have  in  their 
indictment  in  this  cause  charged, " — and  it 
was  ruled  that,  the  imperative  command  of 
tlie  statute  (that  the  jury  should  determine 
the  degree  of  the  crime)  not  having  been 
obeyed,  the  judgment  should  be  reversed. 
Tnlly  V.  People,  6  Mich.  273.  For  similar 
rulings  upon  similar  statutes  and  verdicts, 
see  Thompson  v.  State,  26  Arit.  323;  Ford  v. 
SUte,  12  Md.  514;  State  v.  Keddick,  7  Kan. 
143;  Kirby  v.  State,  7  Yerg.  269;  State  v. 
v.l28.w.no.l7— 24 


Muran,  7  Iowa,  236;  State  y.  Bedman,  17 
Iowa,  329;  Thomas  v.  State,  5  How.  (Miss.) 
20;  State  v.  Cleveland,  68  Me.  664;  State  v. 
Rover,  10  Nev.  888;  Buster  v.  State,  42  Tex. 
815.  The  plain  object  of  the  statute  is  that 
the  jury,  being  instructed  by  the  court  as 
provided  in  the  fourth  clause  of  section  1908, 
must — Firgt,  "Inquire"  what  degree  of  homi- 
cide the  defendant  has  committed;  second, 
they  must  "ascertain"  as  a  fact  what  that 
degree  of  crime  is ;  and,  third,  they  must  re- 
port the  result  of  their  investigations  in  writ- 
ing to  the  court,  plainly  stating  the  degree  of 
the  crime  found  by  them.  If  this  plain  stat- 
ute be  obeyed,  the  result  will  be,  as  the  legis- 
lature intended  It  should  be,  that  the  verdict 
of  the  jury  shall  speak,  and  speak  plainly,  for 
itself,  and  thus  banish  all  reason  or  excuse 
for  strained  inferences,  and  ingenious  or  far- 
fetched conjectures  as  to  what  the  jury  meant. 
For  the  sole  reason  that  the  verdict  in  this 
cause  is  wholly  insufficient — a  nullity — the 
j  ndgment  must  be  reversed,  and  the  cause  re> 
manded,  and  it  is  so  ordered. 

Bat,  C.  J. ;  absent.    Blaok  and  Bbaos; 
JJ.,  concur;  Babolat,  J.,  in  the  result. 


State  «.  Smtder. 

(Supreme  Court  of  MUaouri.    Nov.  B,  1889.) 

Crikinai.  Law— Adtbbfois  Conviot— Bill  of  Bx- 
cbptioss. 

1.  Bev.  St.  Ho.  1879,  {  1929,  provides  that, 
where  the  punisbment  Is  altematlve,  the  jury  may 
asBess  it,  and  the  court  shall  render  judgment  ao> 
oordiogly,  except  as  otherwise  provided.  Sections 
19tM)-1988  provide  that,  where  the  pnnlslunent  is  as- 
sessed in  excess  of  the  highest  penalty  allowable, 
the  oourt  may  reduce  it  to  the  highest  penalty, 
and,  where  assessed  below  the  lowest  penalty,  the 
oourt  may  raise  It  to  the  lowest  allowable,  but  may 
In  any  case  reduce  a  penalty  fixed  by  a  Jury. 
Section  196S  provides  that  proceedings  for  new 
trials  may  be  bad  on  the  motion  of  defendant. 
Beld  that,  where  the  jury  has  assessed  the  mini- 
mum penalty,  the  oourt  has  no  authority,  on  its 
own  motion,  to  set  aside  the  verdlot,  and  order  a 
new  trial. 

2.  A  new  trial,  after  a  verdlot  has  been  thus  set 
aside,  is  in  contravention  of  article  S,  {  2S,  BUI  of 
Rights  Mo.,  providing  that  no  person  can  "for  the 
same  offense  be  agam  pnt  in  jeopardy  of  Ufe  or 
liberty. » 

'8.  Though  defendant  oannot  be  aald  to  have 
suffered  strictly  legal  punishment  by  his  imprison- 
ment, yet,  as  his  term  would  long  ago  have  expired 
had  the  court  sentenced  him  at  the  proper  time,  he 
is  now  eaUtled  to  discharge  under  the  rule  that 
"the  default  of  the  oourt  snail  not  prejudice  any 
one." 

4.  Where  a  bill  of  axoeptloas  signed  by  the 
by-standers  is  allowed  by  the  judge  to  oe  filed,  but 
he  certifies  that  it  is  untrue,  and  It  Is  supported  by 
affidavits,  there  being  no  counter-affldavfts,  it  Is  a 
sufficient  verification  of  the  facts,  within  Rev.  St. 
1879,  U  8688-8640,  providing  that,  where  the  judge 
refuses  to   sign  a  bill  of  exceptions,  it  may  be 

Xed  by  three  by-standers,  and,  if  true,  he  shall 
17  it  to  be  filed ;  but  when  he  refuses  to  allow 
it  to  be  filed,  and  certifies  that  it  is  untrue,  either 
party  may  take  not  exceeding  five  affidavits  as  to 
its  truth. 

Error  to  criminal  court,  Jackson  county. 

The  plaintiff  in  error,  John  Snyder,  was 
tried  for  assault  with  intent  to  ravish.  The 
Jury  returned  a  verdict  of  guilty,  and  assessed 
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bis  punishment  at  six  months'  imprison- 
ment in  jail.  The  court,  on  its  own  motion, 
set  the  verdict  aside,  and  ordered  a  new  trial. 
He  was  again  convicted,  and  the  jury  as- 
sessed his  punishment  at  five  years  in  the 
penitentiary.  On  the  second  trial,  defend- 
ant pleaded  former  conviction,  and,  the  plea 
being  overruled,  he  excepted,  and  now 
brings  error. 

T.  H.  McNeil  and  A.  W.  Farrar,  for 
plaintiff  in  error.  John  M.  Wood,  Atty. 
Gen.,  for  defendant  in  error. 

Sheswood,  J.  The  crime  for  which  the  de- 
fendant was  tried  was  an  assault  with  intent 
to  ravish  a  female  child  of  11  years  of  age,  the 
trial  resulting  in  a  verdict  being  returned  by 
the  jury  in  these  words:  ""We,  the  jury,  find 
the  defendant  guilty,  and  assess  his  punish- 
ment at  six  months  in  the  county  jail.  P.  H. 
Packard,  Foreman."  This  verdict  the 
court,  of  its  own  motion,  set  aside,  and  en- 
tered an  order  forever  disqualifying  the 
jurors  who  comptosed  the  panel  from  sitting 
as  jurors  in  said  court.  Afterwards  the  de- 
fendant was  again  put  upon  trial,  whereup- 
on he  pleaded  bis  former  conviction,  proved 
It  by  the  record,  objected  to  any  evidence  be- 
ing introduced  by  the  state  because  of  such 
former  conviction;  and  upon  this  objection 
being  overruled,  and  evidence  for  the  state 
being  introduced,  elicited,  by  cross-examina- 
tion of  the  state's  witnesses,  evidence  tend- 
ing to  prove  that  defendant  was  l)eing  tried 
for  the  same  offense  of  which  he  had  former- 
ly been  convicted  in  the  same  court  as  afore- 
said; but  the  trial  court  disregarded  said  plea 
of  autr^ois  conviet,  and  refused  to  instruct 
the  jury  upon  that  point,  as  aslced  so  to  do 
by  the  defendant,  to  the  effect  that,  if  the  de- 
fendant had  been  tried  and  convicted  at  the 
preceding  term  of  the  court  for  the  same  of- 
fense for  which  he  was  now  being  tried,  the 
jury  should  acquit  him,  but  instructed  the 
jury  to  the  contrary  of  the  instruction  just 
mentioned.  The  result  of  this  second  trial, 
so  called,  was  that  the  jury  brought  in  a  ver- 
dict of  guilty  against  the  defendant,  assess- 
ing his  punishment  at  imprisonment  in  the 
penitentiary  for  five  years. 

1.  The  first  verdict  rendered  by  the  jury 
was  in  accordance  with  section  1263,  Kev. 
St.  1879,  upon  which  the  indictment  was 
based.  Under  that  section,  the  jury,  having 
an  alternative  or  discretion  as  to  the  kind  or 
extent  of  the  punishment  to  be  inflicted,  had 
tbe  right  to  assess  and  declare  the  punish- 
ment in  their  verdict,  and  for  this  reason 
could  have  greatly  increased  or  considerably 
diminished  such  punishment,  and  it  was  the 
duty  of  the  court  to  have  rendered  a  judg- 
ment according  to  such  verdict.  Rev.  St. 
1879,  §  1929.  There  are  several  instances 
where  the  court  is  authorized  to  fix  the 
amount  of  punishment  to  be  inflicted:  Where 
the  jury  find  a  verdict  of  guilty,  but  fail  to 
agree  upon  or  declare  the  punishment,  or  as- 
sess a  punishment  not  authorized  by  law;  in 
which  cases  the  court  is  to  assess  and  to  declare 


the  punishment,  etc.  And  where  the  pun- 
ishment assessed  by  the  jury  is  below,  or  ex- 
ceeds, the  legal  limits:  in  the  former  of  which 
two  cases  the  court  is  to  fix  the  punishment 
at  the  lowest  limit  prescribed  by  law,  and  in 
tbe  latter  the  court  disregards  the  excess  of 
punishment  inflicted,  and  sentences  the  de- 
fendant according  to  the  highest  limit  of  the 
law.  And  the  court  also  has  the  power  to 
diminish  the  punishment  to  l>e  inflicted  to 
the  minimum  provided  by  law,  where  the 
punishment  assessed  is  greater  4;ban  ought  to 
have  been  inflicted.  Id.  §{}  1929-1933. 
These  are  the  only  instances  known  to  our 
criminal  law  where  a  trial  court  can  even  ap- 
parently alter,  lessen,  or  increase  thepunisli- 
ment  awarded  to  a  prisoner  by  a  jury.  So  that 
it  will  be  seen  that,  aside  from  the  instances 
enumerated,  the  prerogative  of  a  jury  in  crim- 
inal causes  as  to  finding  verdicts  of  conviction 
is  as  impregnable  in  its  exercise  as  is  any 
given  prerogative  exercised  by  the  trial  court. 
Section  1965  of  the  statutes  provides  that 
"verdicts  may  be  set  aside,  and  new  trials 
awarded,  on  the  application  of  the  defend- 
ant." 

It  was  a  maxim  and  practice  of  the  com- 
mon law  that  no  man  was  to  be  brought  into 
jeopardy  more  than  once  for  the  same  of- 
fense. 4  Bl.  Comm.  886.  Our  state  consti- 
tution of  1820,  art.  18,  g  10,  declared  "that 
no  person,  after  having  been  once  acquitted  by 
a  jury,  can  for  the  same  offense  be  again  put 
in  jeopardy  of  life  or  limb."  And  upon  this 
provision  it  was  ruled  that  an  acquittal  was 
a  complete  protection  against  any  further  ac- 
tion on  the  part  of  the  state.  State  v.  Spear, 
6  Mo.  644:  State  y.  Baker,  19  Mo.  688.  In 
both  of  these  cases,  grossly  erroneous  instruc- 
tions had  been  given  for  the  defendant; 
but  this  was  not  allowed  to  change  the  re- 
sult. See,  also.  State  v.  C!owan,  29  Mo.  332. 
Section  19,  art.  1,  Const.  1866,  provided  "that 
no  person ,  after  having  been  once  acquitted  by 
a  jury,  can  for  the  same  offense  be  again  put 
in  jeopardy  of  life  or  lilierty."  And  section 
23  of  article  2  of  our  present  bill  of  rights  de- 
clares: "Nor  shall  any  person,  after  being 
oqce  acquitted  by  a  jury,  be  again  for  the 
same  offense  put  in  jeopardy  of  life  or  liber- 
ty. "  So  that  it  will  be  at  once  seen  that  at 
no  lime  since  our  state  orj^nization  have  our 
citizens  been  unprotected  by  our  organic  law 
in  the  important  right  above  set  forth.  These 
provisions  of  the  three  constitutions  of  this 
state,  former  and  now  existing,  are  here  quot- 
ed, as  well  as  the  decisions  based  on  tbe 
constitution  of  1820,  because  the  Kansas 
Oity  court  of  appeals,,  where  the  present  de- 
fendant applied  for  a  writ  of  Tiabeas  corpus, 
expressed  the  opinion  that  we  had,  in  terms, 
no  such  constitutional  provision  as  that  atwve 
quoted. 

When  tbe  jury  was  charged  with  tbe  de- 
liverance of  tbe  defendant,  that  is,  when 
they  were  impaneled  and  sworn,  the  indict- 
ment being  suiBcient,  and  the  court  Iwing 
possessed  of  jurisdiction,  his  jeopardy  be- 
gan; and,  when  the  jury  brought  in  a  ver- 
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diet  of  conviction,  the  plain  and  nnavold- 
able  duty  of  the  trial  court  was  to  enter 
judgment  and  pass  sentence  accordingly. 
Cooley,  Const.  Lim.  (5th  Ed.)  899  et  seq., 
and  cases  cited;  2  Kent.  Comm.  (13th  Ed.) 
12.  and  cases  cited;  1  Bish.  Crim.  I^w,  (7th 
Ed.)  §§  980-982.  1014.  1016.  1048,  1045,  and 
eases  cited.  And  this  duty  the  trial  judge 
could  have  been  compelled  to  perform  by 
mandamus.  State  v.  Knight.  46  Mo.  83; 
State  V.  Adams,  76  Mo.  605.  In  similar  cir- 
enmstanoes  the  writ  of  mandamtu  may  be 
employed  in  criminal  as  in  civil  cases.  1 
Bish.  Crim.  Froc.  (3d  Ed.)  §§  1402,  1403. 
Yieweii  in  the  light  of  the  autliorities  cited, 
and  of  sound  reason,  there  was  no  justifica- 
tion or  excuse  for  the  course  pursued  by  the 
trial  court  in  failing  to  enter  judgment  upon 
the  first  verdict,  whether  we  follow  the  prac- 
tice at  common  law,  thitt  defined  by  the  stat- 
ute, or  the  plain  prohibition  laid  down  in  our 
eonstitution.  Therefore  the  proceedings  at 
the  second  trial,  being  against  law.  cannot 
be  permitted  to  stand.  The  jurors  were  the 
sole  judges  of  the  beinousness  of  the  offense, 
and  of  the  punishment  to  be  meted  out  there- 
for; and.  so  long  as  they  assessed  a  punish- 
ment within  the  bounds  prescribed  by  the 
statute,  their  verdict  was  beyond  the  control 
of  any  earthly  power,  so  far  as  concerns  aet- 
Xing  it  aside,  and  granting  a  new  trial,  in 
.  opposition  to  tiie  will  of  the  defendant.  And 
such  opposition  will  be  presumed,  where  the 
record,  as  here,  recited  tliat  the  verdict  was 
set  aside  by  the  court  "on  Its  own  motion." 
2.  The  next  point  in  hand  is  whether  the 
Mil  of  exceptions  signed  by  the  by-standers 
lias  been  safficiently  verified  as  to  the  allega- 
tions of  facts  Uierein  contained.  The  trial 
judge,  altliougb  he  refused  to  sign  the  bill  of 
exceptions,  certified  that  the  same  was  un- 
true, yet  permitted  the  same  to  be  filed.  Up- 
on such  estate  of  facts,  it  has  been  ruled  that 
the  bill  will  be  presumed  to  lie  true,  not  with- 
standing the  denial  of  its  truth  by  the  judge; 
bis  permission  of  its  filing  being  regained  as 
ooantervailing  such  denial.  Norton  v.  Dor- 
Ny,  65  Ha  876.  This  ruling  accords  with 
Ber.  St  1879,  §§  8688-S640.  But.  apart 
fntm  the  foregoing  decision,  the  affidavits 
filed  fully  Bnpport«l  the  bill;  and.  as  there 
wcfe  none  filed  contra,  the  certificate  of  tiie 
judge  is  unsupported,  and  must  be  held  for 
naught. 

S.  The  first  and  only  legal  verdict  returned 
in  this  cause  was  returned  September  15, 
1887,  since  which  time  the  defendant  has 
been  confined  in  jail;  his  application  to  be 
diaebarged  by  Tiabeas  oorput  having  been  de- 
nied. It  is  now  nrged  that  he  l>e  discharged 
from  jail  on  the  ground  that  he  has  long 
linoe  served  out  the  six-months  term  award- 
ed bim  by  the  verdict  of  the  jury.  As  the 
defendant  was  not  sentenced  under  the  first 
verdict,  he  cannot,  in  strict  law.  be  said  to 
have  undergone  any  punishment,  as  a  judg- 
nent  and  sentence  must  always  precede  the 
punisbroent,  in  order  that  the  latter  may  be 
legally  intlicted.    Bat  does  the  fact,  in  this 


case,  that  there  was  no  sentence  passed  upon 
him  preclude  the  defendant  from  now  insist- 
ing upon  his  discharge?  I  am  not  of  the 
opinion  that  it  does,  and  tor  these  reasons: 
If  the  defendant,  on  an  erroneous  judgment, 
had  submitted  thereto,  and  performed  the 
sentence  of  the  law,  it  is  agreed  that  he 
could  not  again  be  punished,  and  the  reason 
given  for  this  conclusion  is  that  he  might 
have  brought  a  writ  of  error,  and  reversed 
the  judgment;  but  that  be  could  waive  this 
course,  and.  if  waived,  the  performance  of 
the  sentence  was  an  answer  to  any  further 
liability  arising  from  the  same  facts.  In  a 
word,  if  he  mwle  no  objection  to  the  errone- 
ous and  reversible  proceedings,  the  state 
could  not  waive  the  objection  for  him,  and 
punish  him  over  again.  Having  paid  his 
debt  to  the  state,  such  payment  was  the  end 
of  the  law.  2  Lead.  Crim.  Cas.  554;  1  Bish. 
Crim.  Law,  (7th  Ed.)  S  1023;  Com.  v.  Loud; 
3  Mete.  828;  Vaux's  Case.  4  Coke,  44;  and 
other  cases  cited.  In  the  present  instance, 
the  defendant,  without  any  fault  on  his  part, 
has  been  kept  confined  in  jail, — the  place  to 
which  the  verdict  of  the  jury  consigned  him 
as  a  punishment.  There  he  remained  from  the 
15th  day  of  September.  1887,  until  long  after 
the  expiration  of  the  term  of  six  months, — 
the  term  of  punishment  assessed  against  him 
by  the  verdict  which  was  set  aside;  a  period 
of  time  greatly  in  excess  of  that  term.  Since 
that  time  he  has  been  transferred  to  the  slate 
penitentiary,  and  is  now  there  confined  under 
the  sentence  illegally  passed  upon  him.  atter 
being  illegally  tried  the  second  time.  Had 
the  trial  court  performed  its  simple  and 
plain  duty  by  passing  sentence  upon  the  de- 
fendant on  the  return  of  the  first  verdict,  he 
would  long  since  have  been  discharged;  but 
it  is  a  maxim  of  the  common  law  that  "the 
default  of  the  court  shall  not  prejudice  any 
one."  2  Hawk,  P.  C.  534.  This  being  the 
case,  even-handed  justice  demands  that  the 
defendant  should  no  longer  suffer  imprison- 
ment as  the  result  of  an  act  of  judicial  usui- 
pation  and  oppression  without  equal  in  mod- 
ern times.  The  judgment  of  the  trial  court 
which  caused  the  issuance  of  the  writ  of  er- 
ror herein  is  hereby  reversed,  and  an  order 
herein  will  be  entered  in  this  court  expressly 
commanding  the  judge  of  the  criminal  court 
of  Jackson  county  that,  on  receipt  of  a  copy 
of  said  order,  he  (said  judge)  do  forthwith 
reinstate  the  original  verdict  in  this  cause  as 
of  the  date  the  same  was  returned  and  set 
aside,  to-wit,  the  16th  day  of  September. 
1887;  and  that,  this  being  done,  he  (the  said 
judge)  do  forthwith  enter  judgment  and 
sentence  thereon  as  of  said  date  last  afore- 
said. And  a  further  order  will  be  entered 
herein  that  two  copies  of  said  order,  duly  cer- 
tified, be  transmitted  by  the  clerk  of  this 
court  to  the  marshal  of  said  criminal  oourt, 
and  that  he  (said  marshal)  be  therein  direct- 
ed that  without  delay  he  do  ddiver  one  of 
said  copies  to  said  judge,  and  that  upon  the 
other  of  said  copies  he  do  forthwith  make  due 
aad  proper  return  thereof,  and  certify  thereoa 


Digitized  by 


Google 


872 


60UTHWESTEBN  EEPORTEU,  Vol.  12. 


(Mo. 


to  this  conrt  how  be  has  executed  the  same. 
^Vnd  a  further  order  will  also  be  entered 
herein  cominiinding  the  warden  of  the  state 
penitentiary  to  discharge  said  defendant  from 
bis  custodv. 


Blxok  and  Braob,  JJ.,  concur. 
J.,  absent. 


Bat,  C. 


Hall  «t  al.  «.  Exefzio  »t  dl. 

(Supreme  Court  of  Missotirl.    Nov.  18, 1889.) 
Sheriffs'  Dikds — Ev  i  d  e  nc  b — Foreclostibb — Far- 

TIBS. 

1.  Hot.  8t.  Ho.  i  2892,  proTides  that  deeds  for 
property  sold  under  execution  shall  recite  "the 
names  of  the  parties  to  the  execution,  the  date 
when  issued,  the  date  of  the  judgment,  order,  or 
decree,  and  other  particulars,  as  recited  in  the  ex- 
ecution. "  Held,  that  where  a  deed  for  property 
sold  on  execution  contains  the  names  of  the  parties 
to  and  date  of  the  execution,  and  the  date  and 
amount  of  jadgmeot,  it  may  be  shown  by  evidence 
aiiunde  that  the  judgment  and  execution  were  spe- 
cial, and  against  the  property  sold. 

2.  It  Is  not  error  to  refuse  to  correct  a  sheriff's 
deed  by  making  the  recitals  conform  to  the  judg- 
ment and  execution,  even  though  the  mlstsjie  is 
satisfactorily  shown. 

8.  Under  Oen.  St.  Mo.  1806,  t  4,  p.  018,  provid- 
ing that  in  case  of  the  death  of  a  mortgagor,  wheth- 
er before  or  after  action  brought,  his  personal  rep- 
resentative shall  he  made  defendant,  where  the 
mortgagor  Is  dead,  his  personal  representative  is 
the  only  necessary  party  defendant  to  the  foreclos- 
ure suit. 

Appeals  from  circuit  court,  Shannon  coun- 
ty; John  R.  Woodbide,  Judge. 

Jas.  Orchard  and  A.  U.  Livingston,  for 
plaintiffs.  E.  A.  Stay  and  L.  B.  Woodaide, 
for  defendants. 

Black,  J.  The  plaintiffs,  who  are  has- 
band  and  wife,  prosecuted  this  action  of  eject- 
ment to  recover  in  the  right  of  the  wife  live- 
elevenths  of  220  acres  of  land  in  Shannon 
county.  James  Mc€k>rmack  died,  in  1858. 
the  owner  of  and  in  possession  of  the  entire 
tract.  He  left  a  widow,  Elizabeth  McGor- 
mack,  and  11  children.  Jasper  McCormack, 
who  was  one  of  the  heirs,  acquired  by  pur- 
chase the  interest  of  fourof  the  children,  thus 
giving  him  five-elevenths  of  the  estate.  These 
purchases  were  made  about  the  year  1860. 
He  died  in  possession  of  the  land,  in  1863. 
leaving  the  plaintiff  Missouri  A.  Hall  as  his 
sole  heir.  In  1867.  S.  I.  K.  Barksdale  and 
John  M.  Dougherty  acquired  by  purchase  the 
interest  of  the  other  six  heirs  of  James  Mc- 
Cormack; and  they  claim  to  have  acquired 
the  flve-elevenths  owned  by  Jasper  McCor- 
mack, in  the  manner  hereafter  stated.  In 
1881,  they  conveyed  the  entire  tract  to  the  de- 
fendant Klepzig.  John  M.  Dougherty  and 
the  heirs  of  Barksdale  were  made  defendants 
to  this  suit,  on  their  own  motion.  Besides  a 
general  denial,  the  defendants  for  a  further 
answer  allege  that  in  1860  Jasper  McCormack 
purchased  the  dower  interest  of  Elizabeth 
McCormack,  and  in  consideration  therefor 
gave  her  his  note  for  S200,  secured  by  a  mort- 
gage on  his  undivided  flve-elevenths  of  the 
land;  that  In  1867,  and  after  the  death  of 


Jasper  McCormack,  Barksdale  purchased  the 
note  and  mortgitge,  and  caused  the  mortgage 
to  he  foreclosed  in  the  Shannon  county  circuit 
court  by  a  judgment  of  foreclosure  rendered 
on  the  lOLh  Noveral>er,  1868,  in  a  suit  against 
the  Hdministrator  of  the  estate  of  Jasper  Mo- 
Cormiick;  that  the  mortgage  property  was 
soil)  underthat  judgment,  and  John  M.  Dough- 
erty and  S.  I.  K.  Barksdale  became  the  pur- 
chasers. The  answer  goes  on  to  aver  that  by 
mistake  the  siieriff  failed  to  recite  In  the  deed 
to  them  the  facts  that  the  judgment  was  Bp&- 
cial  and  against  the  land,  and  that  the  execu- 
tion was  H  special  .^erf/ac^cM,-  that  Barks- 
dale and  Dougherty,  believing  that  they  had 
good  title,  miide  improvements  on  the  land, 
to  the  value  of  06.000  or  more,  in  fencing, 
clearing,  and  in  the  erection  of  buildi  ngs.  in- 
cluding a  grist  and  saw  mill  and  a  canling- 
machine.  They  pray  that  the  sheriff's  deed 
be  reformed,  and  for  other  relief.  These  mat- 
ters specially  pleaded  were  put  in  issue  by  a 
reply.  All  the  issues  were  tried  by  theeourt 
without  a  jury,  and  the  court  made  a  finding 
of  facts,  which,  in  substance,  is  that  plaintiffs 
were  the  owners  of  the  ttve-elevenths  of  the 
land;  that  defendant  Klepzig,  as  grantee  of 
Dougherty  and  Barksdale,  was  in  possession, 
holding  under  a  sheriff's  deed  made  umler  a 
judgment  in  the  circuit  court  of  Shannon 
county  in  favor  of  Barksdale,  and  against  the 
administrator  of  Jasper  McCormack;  tliat 
Barksdale  and  Dougherty,  in  the  purcliase  of 
the  note  and  mortgage  from  Elizabeth  Mc- 
Cormack, and  in  the  discharge  of  a  demand 
allowed  against  the  estate  of  Jasper  McCor- 
mack in  favor  of  J.  B.  Hill,  paid  out,  includ- 
ing interest  to  date  of  trial,  •JL.52a.  To  this 
is  added  flve-elevenths  of  the  estimated  value 
of  improvements  and  taxes  paid,  making 
•2,721.  And  it  is  adjudged  that  upon  the 
payment  of  that  amount  within  a  designated 
time  plaintiffs  shall  have  possession,  and,  if 
the  amount  be  not  paid,  defendant  shall  have 
execution  therefor  against  the  plaintiffs'  flve- 
elevenths  of  the  land.     Both  parties  appealed. 

1.  Under  our  statute,  and  a  long  line  of  ad- 
jodications  thereunder,  the  administrator  of 
the  mortgagor  is  the  only  necessary  party  to 
a  suit  of  foreclosure,  and  a  foreclosure  against 
the  administrator  cuts  off  the  right  of  redemp- 
tion of  the  heirs  of  the  mortgagor.  Qen.  St. 
1865,  §  4,  p.  618;  >  Tierney  v.  Spiva.  97  Mo. 
98,  10  S.  W.  Bep.  433,  and  cases  cited. 

2.  It  has  been  held,  where  a  sheriff's  deed 
is  not  sealed,  that  a  court  of  equity  cannot  by 
its  decree  aid  the  imperfect  execution.  Courts 
of  equity  cannot  carry  into  effect  by  their  de- 
crees tbe  incomplete  execution  of  statutory 
powers.  Moreau  T.  Detchemendy.  18  Mo. 
522;  Moreau  v.  Branhani,  27  Mo.  851;  Wan- 
nail  V.  Kero,  51  Mo.  160;  Ware  v.  Johnson, 
55  Mo.  500.  The  court  did  not,  therefore, 
err  in  refusing  to  correct  the  sheriff's  deed  by 


>In  case  of  the  death  of  the  mortgagee  or  bis 
assignee,  or  of  the  mortgagor,  whether  before  or 
after  action  brought,  the  personal  representative 
of  the  deceased  party  shall  be  made  plaintiff  or  de- 
fendant, as  the  oaae  nti^  require. 
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making  the  recitals  conform  to  the  judgment 
and  execation,  even  if  the  mistake  was  satis- 
fartoriiy  shown. 

3.  The  note  and  mortgage  from  Jasper 
McCormack  to  Elizabeth  McCormack,  and 
the  record  of  the  mortgage,  and  the  record  of 
the  judgment  and  the  execution  issued  there- 
on, were  destroyed  by  Are  on  the  Slst  Decem- 
ber, 1871,  at  which  date  the  Shannon  county 
eourt-honse  was  barned;  so  that  the  proof  in 
respect  of  tlie  contents  of  the  mortgage,  judg- 
ment, and  execation  rests  on  parol  evidence. 
There  la  no  dispute  in  the  evidence  as  to  the 
fact  that  Jasper  McGormack  purchused  the 
dower  interest  of  Elizabeth  McCk>rmack  in 
1860,  and  that  he  at  that  time  executed  to 
ber  his  note  and  mortgage,  but  the  evidence 
is  conflicting  as  to  whether  the  mortgage 
covered  the  five-elevenths  interest  owned  by 
Jasper,  or  simply  the  dower  interest  which 
he  acquired  from  Elizabeth.  On  this  point 
the  finding  of  the  circuit  court  is  not  explicit, 
but  it  would  seem  the  court  must  have  found 
tbat  the  mortgage  covered  the  five-elevenths 
Interest  of  Jasper  McCormack,  and  the  weight 
of  the  evidence  seems  to  be  decidedly  in  fa- 
vor of  the  position  that  the  mortgage  did 
cover  his  entire  interest  in  the  land.  This 
being  the  fact,  there  can  be  no  doubt  but  the 
init  by  Barksdale  against  the  administrator 
of  Jasper  McCormack  was  a  suit  to  foreclose 
Uie  mortgage,  and  that  the  judgment  ren- 
dered was  one  of  foreclosure,  and  that  the  ex- 
ecation was  a  special  fleri  facias.  The  de- 
fendant Dougherty  was  clerk  of  the  circuit 
eoart  of  Shannon  eonnty  at  the  time  the 
judgment  was  rendered  and  execution  issued, 
and  he  testified  to  these  facts  in  clear  and  dis- 
tinct terms;  and,  as  to  the  character  of  the 
judgment  and  execution,  his  evidence  is  not 
contradicted.  The  fact  will  therefore  be  taken 
as  established  that  the  judgment  was  one  of 
foreclosure,  and  that  the  execution  was  spe- 
cial, and  followed  the  judgment.  The  sher- 
iiTs  deed  to  Barksdale  and  Dougherty  con- 
tains these  recitals:  "Whereas,  on  the  10th 
day  of  Kovember,  one  thousand  eight  hundred 
and  sixty-eight,  judgment  was  rendered  in 
the  drcuit  court  of  the  county  of  Shannon  In 
favor  of  S.  I.  K.  Barksdale.  and  against  Joseph 
C.  M.  Smith,  administrator  of  Jasper  McCor- 
Biack,  deceased,  for  the  sum  of  8354.26,  for 
debt,  upon  which  judgment  an  execution  is- 
•oed  from  the  clerk's  office  of  said  county  in 
favor  of  the  said  S.  L  K.  Barksdale,  and 
against  the  said  J.  C.  M.  Smith,  administra- 
tor of  the  estate  of  Jasper  McGormack,  dated 
the  2Sd  day  of  Koveml>er,  directed  to  the 
•beriff  of  the  county,  and  the  same  was  to 
me  delivered  on  the  23d  day  of  November, 
1868,  by  virtue  of  which  said .  execation  I, 
the  said  sheriff,  did,  on  the  24th  day  of  No- 
vember, 1868,  levy  upon  and  seize  all  the 
tight,  title,  interest,  and  estate  of  the  said 
Jasper  McCormack  of,  in,  and  to  the  follow- 
ing described  real  estate  situated  in  my  said 
eounty,  to-wit.  •  •  *"  The  plaintiffs 
insist  that  the  recitals  in  this  deed  show  a 
general  Judgment  against  an  administrator 


of  a  deceased  person,  and  that  the  defendants 
are  eiilopped  from  disputing  these  recitals. 
Reading  the  deed  alone,  it  must  be  construed 
as  founded  upon  a  general  judgment,  and 
such  a  judgment  should  be  classed  by  the 
probate  court,  and  the  subsequent  proceed- 
ings had  in  accordance  with  the  administra- 
tion law.  The  real  question  here  is  whether 
this  deed  can  be  read  in  the  light  of  the  judg- 
ment and  special  execution  issued  thereon. 
By  the  statute,  the  officers  who  shall  sell  any 
real  estate  shall  make  to  the  purchaser  a  deed 
"  reciting  the  names  of  the  parties  to  the  ex- 
ecu  lion,  the  date  when  issued,  the  date  of  the 
judgment,  order,  or  decree,  and  other  particu- 
lars, as  recited  in  the  execution,  «  «  * 
which  recitals  shall  be  received  as  evi- 
denoe  of  the  facts  therein  stated."  Rev.  St. 
Mo.  §  2892.  This  statute  applies  in  case 
of  sales  under  special  executions.  Foulk  v. 
Colbuin,  ^  Mo.  228;  Lewis  v.  Curry,  74 
Mo.  52.  It  was  said  in  Wilhite  v.  Wilhite, 
53  Mo.  74:  "The  enumerated  provisions  of 
statute  which  would  seem  to  be  essential  re- 
citals are  the  names  of  the  parties  to  the  ex- 
ecution, the  date  when  Issued,  the  date  of  the 
judgment,  the  description  of  the  property, 
and  the  tbne,  place,  and  manner  of  sale. 
These  inform  everybody  of  everything  nec- 
essary to  be  known,  and  all  else  may  be  re- 
garded as  simply  directory."  And  it  has 
been  held  sufficient  if  the  recitals  in  the  deed 
conform  to  the  execution,  though  there  may 
be  a  variance  between  it  and  the  judgment. 
Davis  V.  Kline,  96  Mo.  401,  9  S.  W.  Rep.  724. 
In  Foulk  V.  Colburn,  48  Mo.  228,  the  deed 
did  not  state  when  the  levy  of  the  attach- 
ment was  made.  It  was  held  the  failure  to 
make  a  recital  as  to  when  the  levy  was  made 
did  not  vitiate  the  deed,  and  that  the  writ  of 
attachment  and  levy  could  be  received  in  ev- 
idence to  aid  the  deed,  and  to  show  that  it  re- 
lated back  to  the  date  of  the  levy  of  the  at- 
tachment. So,  in  Lewis  v.  Morrow,  89  Mo. 
174,  1  S.  W.  Rep.  93.  the  deed  did  not  show 
on  what  day  of  the  term  of  the  court  the 
judgment  was  rendered,  but  the  record  was 
put  in  evidence,  and  from  that  the  exact  date 
of  the  judgment  did  appear;  and  it  was  held 
the  objection  to  the  deed  was  not  well  taken. 
In  the  present  case,  the  deed  contains  all 
the  essential  recitals  required  by  the  statute. 
The  names  of  the  parties  to  the  execution, 
the  date  when  issued,  the  date  and  amount 
of  the  judgment,  are  given.  The  judgment 
and  execution  by  authority  of  which  the  sale 
was  made  are  accurately  identified.  Though 
the  deed  does  not  show  that  the  judgment 
and  execution  were  special,  still  these  faots 
may  be  shown  by  the  production  of  the  rec- 
ord, and,  if  destroyed,  by  secondary  evidence. 
We  do  not  question  the  doctrine  that  a  party 
is  bound  by  the  recitals  in  the  deed  under 
which  he  claims,  but  it  has  no  application  to 
the  present  case.  The  deed  refers  to  the  judg- 
ment and  execution,  and  they  are  thereby 
made  a  part  of  the  deed;  and,  since  the  deed 
contains  all  of  the  essential  recitals  required 
by  the  statute,  the  record  may  be  introduced 
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to  sustain  as  well  as  to  overthrow  the  deed. 

It  follows  from  what  has  been  said  that  if 
the  mortgage  from  Jasper  McCormack  to 
Elizabeth  McCormack  covered  Jasper's  en* 
tire  interest  in  the  land,  and  the  judgment  in 
fkvor  of  Barksdale  against  the  administrator 
was  one  of  foreclosure,  then  the  defendants 
have  a  perfect  title,  and  the  judgment  should 
be  for  defendants.  These  questions  of  fact 
might  and  should  have  been  tried  under  the 
general  issue.  Involved  in  them  is  a  ques- 
tion of  law  only,  and  not  of  equity.  The 
life-estate  of  Elizabeth  McCormack  expired 
by  her  death  before  the  commencement  of 
this  suit;  and  if  the  mortgage  from  Jasper 
only  undertook  to  convey  the  estate  which 
he  acquired  from  her,  then  we  du  not  see 
how  the  defendants  can  be  allowed  for  im- 
provements in  this  suit.  The  remedy,  if  any 
they  have  at  all,  is  under  the  occupying  claim- 
ant's law.  If  the  mortgage  covered  the  en- 
tire interest  of  Jasper  McCormack,  and  the 
foreclosure  and  sale  should  prove  to  be  worth- 
less, so  that  fiarksdale  and  Dougherty  would 
be  treated  as  mortgagees  in  possession,  then 
questions  as  to  improvements  would  arise, 
about  which  we  ne^  express  no  opinion,  in 
view  of  the  conclusion  reached  ^  to  the  va- 
lidity of  the  sheriff's  deed. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  new  trial.  Since  both  parties 
have  appealed,  and  in  view  of  the  conclusion 
reached,  we  are  of  the  opinion  the  costs  of 
this  appeal  should  be  taxed,  the  one-half  to 
plaintiff  below,  and  the  one-half  to  the  de- 
fendants ;  and  it  is  so  ordered. 


Bat,  0.  J.,  absent, 
ear. 


The  other  Judges  con- 


LoEB  «t  aZ.  V.  Ajierican  Gent.  Ins.  CSo. 

(Supreme  Court  of  Missouri.    Nov.  18, 1889.) 
Fibs  iNsnaiiioa— CONDmoit  or  Foliot— Waivxb. 

1.  If  the  looal  aeeat  of  an  insnranoe  company, 
on  being  requested  by  the  owner  of  insured  prop- 
ertj  to  notify  the  company  of  the  loss,  which  oo- 
oarred  the  night  before  the  reqnest,  Informs  the 
owner  that  he  has  already  sent  notice,  which  is 
tme,  and  the  notice  is  received  In  due  oonrae  of 
mail,  a  requirement  of  the  policy  that  the  insured 
shall  Kive  immediate  notice  of  loss  is  sufBoiently 
complied  with,  though  the  notice  did  not  purport 
to  be  given  on  behalf  of  the  insured. 

2.  A  provision  in  the  policy  that  no  agent  has 
power  to  waive  any  of  its  conditions  does  not  refer 
to  a  stipulation  printed  on  the  back  of  tlie  policy 
reauiring  prompt  notice  of  loss.  Booh  provision 
only  affects  matters  prior  to  the  loss. 

8.  The  evidence,  in  an  action  for  loss  by  fire, 
on  behalf  of  plaintiffs,  showed  that  tbey  were 
told  by  the  local  agent  of  defendant  that  they  need 
not  send  proofs  of  loss,  as  an  adjuster  would  soon 
call  to  settle  the  business.  An  ineffectual  attempt 
to  arbitrate  was  made  by  plaintifTs  and  other  com- 
panies who  had  also  written  policies  on  the  prop- 
erty, and  defendant's  general  adjuster  then  stated 
that  he  was  not  going  into  the  arbitration,  but 
that  he  would  settle  the  loss  when  the  arbitration 
was  ended.  The  proofs  were  made  and  furnished 
after  the  stipulated  time,  and  when  they  were 
handed  to  defendant's  secretary  he  said  that  it  was 
unnecessary  to  furnish  proofs;  that  the  company 
knew  all  about  plaintiffs'  loss.  The  local  agent  did 
not  deny  making  the  statement  attributed  to  him, 
but  the  secretary  testified  that  he  made  no  such 


statements  as  to  the  necessity  for  proofs,  but,  on 
the  contrary,  told  plaintiffs  that  they  had  forfeited 
their  rights.  It  was  not  disputed  that  the  proofs 
were  retained  without  objection,  and  given  to  the 
general  adjuster.  Held  evidence  safflcient  tojns- 
Utr  a  finding  that  defendant  Induoed  plaintiin  to 
believe  that  it  Intended  to  waive  the  delay. 
Babolat,  J.,  dissenting. 

Appeal  from  circuit  court,  Linn  county; 
O.  D.  BuROESs,  Judge. 

Action  by  Leon  Loeb  and  Lazar  Loeb 
against  the  American  Central  Insurance 
Company  to  recover  on  two  fire  insurance 
policies.  Verdict  and  judgment  for  plwn- 
tiffs,  and  defendant  appeals. 

Hitchcock,  Madill  &  Ftnklenburg,  for  ap- 
pellant.   A.  W.  MvUint,  for  respondents. 

BlaoKi  J.  This  suit  is  based  upon  two 
policies  of  insurance  issued  by  the  defendant 
to  plaintiffs,  who  are  partners  in  a  mercan- 
tile business  at  Salisbury,  in  this  state.  One 
policy  is  in  the  sum  of  92,800  upon  a  stock 
of  merchandise,  and  the  other  in  the  sum  of 
•300  upon  two  one-story  frame  buildings. 
There  was  a  verdict  and  judgment  for  plain- 
tiffs upon  both  policies.  The  policies  are 
alike,  and  it  is  stated  on  the  face  of  each  that 
the  damage  by  fire  is  to  be  ptaid  in  60  days 
after  the  loss  shall  have  been  ascertained  in 
accordance  with  the  conditions  of  the  policy; 
the  sixth  lieing  that  "all  proceedings  after 
loss  shall  be  in  accordance  with  the  terms 
and  stipulations  printed  on  the  back  of  this 
policy,  which  are  hereby  declared  to  be  a  part 
of  this  contract,  and  are  to  be  i-esorted  to  in 
order  to  determine  the  rights  and  obligations 
of  the  parties  hereto."  On  the  back  is  this 
stipulation:  "In  case  of  loss,  the  assured 
shall  give  immediate  notice  in  writing  there- 
of to  this  company,  and  shall  within  30  days 
thereafter  render  to  this  company  a  particu- 
lar account  of  said  loss,  under  oath,  stating 
*  *  *."  The  defendant  resists  payment  on 
these  grounds  only:  First,  a  failure  to  give 
any  notice  of  the  loss;  second,  a  failure  to 
furnish  proofs  of  loss  within  theSOdays.  As 
to  the  latter  the  plaintiffs  plead  waiver. 

1.  The  Are  occurred  on  the  3d  Deoeml>er, 
1885,  at  about  1  o'clock  a.  m.  The  policy,  it 
will  be  seen,  requires  the  assured  to  give  im- 
mediate notice  of  the  loss.  On  the  next  day 
after  the  flre  one  of  the  plaintiffs  went  to 
Mr.  Shotwell,  who  negotiated  the  insurance, 
and  was  the  defendant's  local  agent  at  Salis- 
bury, and  requested  him  to  notify  the  com- 
pany of  the  loss.  Mr.  Shotwell  then  told  the 
plaintiff  he  had  already  notified  the  company. 
The  evidence  shows  that  Shotwell  bad  writ- 
ten a  letter  to  the  company  giving  full  notice 
and  information  of  the  loss  under  the  two 
policies.  The  letter  does  not,  on  its  face, 
profess  to  be  given  for  or  in  behalf  of  the 
plaintifTs,  and  the  contention  of  defendant  is 
that  it  is  no  notice  given  by  the  assured.  It 
WHS  held  in  Stimpson  v.  Insurance  Co.,  ii 
Me.  386,  that  a  notice  of  loss  given  by  the 
local  agent  at  the  request  of  the  assured  was 
suOlcient,  though  the  local  agent,  in  his  let- 
ter to  the  company,  did  not  disclose  the  tact 
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that  it  WM  written  at  the  request  of  the  as- 
sured. A  written  notice  of  the  loss  from  the 
local  Mgent,  given  from  information  commu- 
nicated to  him  by  the  assured,  was  held  to 
be  a  snfflcient  notice  to  the  company  in  In- 
sannce  Co.  v.  Helfenstein,  40  Pa.  St.  289. 
In  that  case  the  policy  required  notice  to  be 
given  in  writing  by  the  assured.  The  plain- 
tiffs in  this  case  did  not  give  any  further 
written  notice,  because  Shotwell  said  be  had 
given  the  company  notice.  They  adopted 
and  relied  upon  his  act  and  statement,  and 
no  intimation  was  made  to  them  that  the  no- 
tice given  was  not  sufficient.  That  the  let- 
ter was  received  in  due  course  of  mail  at  the 
home  oflSce,  in  St.  Louis,  is  not  questioned. 
The  notice  given,  under  the  above-stated  cir- 
cumstances, was  a  sufficient  compiiance  with 
the  terms  of  the  policy.  . 

2.  The  defendant  makes  the  point  that  its 
agents  had  no  power  to  waive  any  of  the 
itipulations  in  the  policy,  and  relies  upon  one 
of  the  conditions,  which  is  in  these  words: 
"(7)  No  agent  has  any  power  to  waive  any 
condition  of  this  contract."  A  full  copy  of 
the  policy  is  not  preserved  in  the  record,  but 
it  Seems  this  is  one  of  the  several  conditions 
stated  in  the  body  of  the  policy.  It  has  no 
reference  to  the  stipulation,  printed  on  the 
back,  to  the  effect  that  the  proof  of  loss  must 
be  furnished  to  the  company  within  80  days. 
The  words  "any  condition  of  the  contract" 
have  reference  to  those  stipulations  which 
are  a  part  of,  and  necessary  to  give  validity 
to,  the  contract  at  insurance,  and  not  to 
those  matters  which  are  to  be  performed 
after  there  has  been  a  loss,  such  as  giving 
notice  and  furnishing  a  verified  account  of 
the  loss.  It  was  said  in  Rokes  v.  Insurance 
Co.,  51  Md.  512:  "In  regard  to  the  clause  in 
the  policy  that  provides,  ■  No  waiver  or  mod- 
ification of  any  of  the  terms  or  conditions  of 
this  policy  shall  be  made  in  any  event,'  it  is 
sufficient  to  say  that  it  refers  to  those  condi- 
tions and  provisions  of  the  policy  which  en- 
ter into,  and  form  a  part  of,  the  contract  of 
insurance,  and  are  essential  to  make  it  a 
binding  contract  between  the  parties,  and 
which  are  properly  designated  conditions; 
and  that  it  has  no  reference  to  those  stipula- 
tions which  are  to  be  performed  after  a  loss 
has  occurred,  such  as  giving  notice,  and  fur- 
nishing proofs  of  loss."  Wheaton  v.  Insur- 
ance Oa.,  18  Fac.  Sep.  764,  is  to  the  same 
effect 

3.  The  proof  of  the  loss  on  the  goods  was 
made  out  and  veritied  on  the  2d  January, 
1846,  but  the  additional  certiBcate  of  the 
officer  nearest  the  place  of  the  Qre,  required 
by  the  policy,  was  not  procured  until  the  4th. 
utd  on  that  day  the  proof  was  transmitted  to 
defendant,  and  received  by  it  on  the  5th,  some 
2  days  after  the  expiration  of  the  30  days.  The 
proof  on  the  $800  policy  was  not  served  on 
defendant  until  the  1st  day  of  February, 
1886,  nearly  a  month  after  the  stipulated 
time.  There  were  four  other  policies  issued 
by  other  companies  on  the  stock  of  goods, 
and  statements  made  by  at  least  one  of  two 


adjusting  agents  were  put  in  evidence;  but 
it  did  not  appear  that  this  agent  had  any  au- 
thority to  represent  defendant,  and  these 
statements  were  excluded  by  an  instruction. 
The  plaintiffs  testified  that,  after  these  ad- 
justing agents  left,  they  commenced  to  make 
out  proofs  of  loss;  that  Mr.  Shotwell,  the 
defendant's  local  agent,  told  them  to  hold  on, 
and  not  send  the  proofs  yet;  that  an  agent 
would  be  up  from  the  home  office,  and  settle 
the  business.  Mr.  Shotwell  says  it  is  possi- 
ble lie  may  have  made  such  a  statement;  that 
he  can't  say  lie  was  expecting  an  agent  up 
from  St.  Louis.  An  arbitration  was  held  be- 
tween plaintiffs  and  the  four  other  companies 
at  the  office  of  defendant,  in  St.  Louis,  which 
began  on  the  24th  January,  1886.  and  lasted 
for  a  week  or  ten  days.  Both  plaintiffs  tes- 
tified that  they  asked  Mr.  Borick,  who  was 
the  defendant's  general  adjusting  agent,  if 
be  Was  going  into  the  arbitration,  and  tiiat 
he  said:  "No;  1  want  to  see  you  after  the 
arbitration,  to  settle  that  loss  with  you." 
One  of  the  plaintiffs  testified,  further,  that 
he  called  at  the  office  to  see  Borick  several 
times,  and  was  told  that  he  was  not  in,  and 
that  finally  he  went  to  a  lawyer,  and  liad  pre- 
pared the  proof  of  loss  on  the  building,  and 
then  banded  the  proof  to  the  assistant  secre- 
tary, who  said:  "Why,  it  is  no  use  for  you 
to  serve  this  proof  of  loss  on  this  company. 
We  know  all  about  your  fire."  This  was  on 
the  1st  February,  1886.  The  assistant  secre- 
tary says  he  made  no  such  a  statement;  that 
he  took  the  papers,  made  a  note  on  them  as 
to  where  the  plaintiff  said  he  could  be  found, 
and  then  laid  them  on  the  desk  of  Mr.  Borick. 
Mr.  Borick  says  he  told  plaintiffs  they  had 
forfeited  all  rights,  and  his  company  had 
nothing  to  arbitrate.  The  evidence  of  twth 
plaintiffs  is  tliat  he  said  nothing  about  for- 
feiture. The  president  of  defendant  says  he 
presumes  he  had  some  conversation  about 
the  loss  with  the  plaintiffs;  that  they  were 
about  the  office  for  two  or  three  days.  The 
fact  is  undisputed  that  defendant  did  not  re- 
turn, or  offer  to  return,  these  proofs.  They 
were  turned  over  to  Mr.  Borick,  and  no  ob- 
jection was  made  because  not  furnished  with- 
in SO  days.  This  objection  was  made  known 
for  the  first  time  by  the  answer  filed  in  this 
case,  five  months  after  the  fire.  On  this  evi- 
dence, the  court,  for  the  plaintiffs,  instructed 
that  if  defendant  received  the  proofs  of  loss, 
and  held  and  retained  them,  and  never  noti- 
fied plaintiffs  of  any  objection  thereto,  and 
"that  the  conduct  of  the  defendant,  acting 
by  its  officers  and  agents,  with  respect  to  said 
loss,  aud  the  adjustment  and  settlement 
thereof,  was  such  as  to  show  a  waiver  as  to 
the  time  of  making  and  furnishing  said 
proofs  of  loss,  then  the  plaintiffs  are  not  pre- 
cluded from  recovering,  as  to  either  count  of 
said  petition,  on  the  ground  that  said  pruofs 
of  loss  were  not  received  by  the  defendant 
company  within  thirty  days  after  the  happen- 
ing of  said  fire."  The  court,  at  the  request 
of  the  defendant,  gave  the  following  instruc- 
tion: "(9)  The  jury  are  instructed  that  to 
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create  a  waiver  within  the  time  limited,  to- 
wit,  til  irty  days,  in  wlilch  the  plaintiffs,  bj 
the  policies  read  in  evidence,  are  required  to 
make  and  render  to  defendant  their  sworn 
proofs  of  loss,  there  must  have  been  some  act 
done  or  thing  said  by  some  agent  of  the  de- 
fendant, having  authority,  that  reasonably 
led  the  plaintiffs  to  believe  that  the  defend- 
ant would  not  reqaire  a  strict  compliance  in 
point  of  time,  on  their  part,  in  furnishing 
said  proofs  of  loss;  *  *  •  and  they  are 
further  instructed  that  silenoe  alone  on  the 
part  of  the  defendant  and  its  agents  is  not 
enough  to  create  a  waiver  of  the  time  in 
which  said  proofs  of  loss  were  required,  by 
the  policies  sued  upon,  to  be  made  and  ren- 
dered to  the  defendant. " 

The  objection  that  the  evidence  did  not 
Justify  the  court  in  submitting  the  question 
of  waiver  to  the  jury  is  not  well  taken.  The 
company's  local  agent  directed  a  delay  in 
furnishing  the  proofs  of  loss.  The  company 
not  only  received  and  Icept  the  proofs,  biit  at 
no  time  before  Bling  the  answer  in  this  case 
made  any  objection  because  out  of  time.  The 
evidence  tends  to  show  that  the  defendant's 
adjuster  gave  plaintiffs  to  understand  that 
be  would  settle  the  loss,  and  for  that  reason 
would  not  go  into  the  arbitration;  and,  when 
the  last  proof  was  furnished,  the  assistant 
secretary  said  it  was  no  use  to  serve  the  proof 
on  defendant,  assigning  as  a  reason  that  the 
company  knew  all  about  the  fire,  and  not 
even  intimating  that  the  proof  was  out  of 
time.  True  it  is  the  adjuster  says  he  told 
plaintiffs  they  had  forfeited  their  rights;  but 
he  does  not  pretend  to  say  that  he  assigned 
any  reason  why  they  had  forfeited  their 
rights.  Besides  this,  it  was  for  the  jury  to 
say  who  gave  a  correct  version  of  the  con- 
Tersation.  A  waiver  of  the  strict  terms  of 
the  contract  may  be  shown  by  the  acts  and 
conduct  of  the  ofBoers  of  the  company;  and 
receiving  and  holding  the  proofs,  without  ol)* 
Jection  made  thereto,  and  turning  them  over 
to  the  adjuster,  are  acts  inconsistent  with  a 
design  on  the  part  of  the  company  to  stand 
on  the  fact  that  the  proofs  were  out  of  time. 
Says  the  court  in  Brink  v.  Insurance  Co.,  80 
N.  Y.  112:  "If  a  company  intends  to  avail 
itself  of  the  technical  objection  that  the 
proofs  are  not  filed  in  time,  common  fairness 
requires  that  it  should  refuse  to  receive  them 
on  that  ground,  or  at  least  promptly  notify 
the  assured  of  their  determination;  otherwise, 
the  objection  should  be  regarded  as  waived." 
See,  also.  Assurance  Co.  v.  Hocking,  115  Pa. 
8t.  407,  8  Atl.  Bep.  689.  It  is  not  necessary 
to  examine  minutely  those  oases  where  it  is 
held  that  receiving  and  keeping  proofs  of  loss 
without  objection  is,  as  a  matter  of  law,  a 
waiver  of  the  objection  tliat  they  were  far- 
nished  out  of  time.  Nor  do  we  say  this  case 
comes  within  that  class  of  cases,  but  we  do 
say  the  evidence  juitifles  the  tinding  of  tlie 
jury  that  defendant  intended  to  and  did 
waive  and  forego  strict  compliance  with  the 
terms  of  the  policy  as  to  the  time  in  which 
the  account  of  the  loss  was  to  be  furnished. 


It  is  difficult  to  see  how  the  Jary  oould  have 
reached  any  ottier  conclusion.  An  objection 
is  made  to  plaintiffs'  instruction  on  the 
ground  that  it  does  not  sufficiently  define 
what  will  constitute  a  waiver;  but  it  will  be 
seen  that  instruction,  and  the  one  given  at 
the  request  of  the  defendant,  are  not  in  con- 
flict, and,  both  taken  together,  present  the 
law  favorably  for  the  defendant.  The  judg- 
ment is  affirmed. 

Rat,  C.  J.,  absent.    Babolat.  J.,  dis- 
sents.   The  other  judges  concur. 


State  e.  CtraNiNOHAM. 

{Supreme  Court  of  ilissowri.   Nov.  18, 1889.) 

Rape— CoHSBNT^^OBOBS — Cou-anNOT. 

1.  The  evidence  showed  that  prosecatriz, 
while  mentally  weak,  was  not  insane,  but  was 
able  to  attend  to  her  household  duties.  About 
dark  defendant  entered  her  honse,  dragged  her 
out,  despite  her  reeistance  and  protests,  placed 
her  in  a  wagon,  which  was  driven  by  another  man, 
lay  down  with  her,  and  covered  her  and  himself 
up  with  a  tarpaulin.  After  driving  for  some  Ume, 
they  stopped  at  a  saloon  about  two  hours,  prose- 
cutrix remaining  in  the  wagon  in  a  state  of  ap- 
parent unconsciousness.  Defendant  then  IiAd  in- 
tercourse with  her.  She  appeared  during' all  the 
time  to  he  dazeds  and  she  was  in  an  advanced 
stage  of  pragnanoy.  After  delivery  she  became 
insane,  and  hence  unable  to  testify.  Held  that, 
though  it  did  not  appear  that  she  resisted  or 
that  force  was  used  when  intercourse  was  effected, 
the  evidence  showed  want  of  her  consept;  as  re- 
sistance and  force  are  only  facts  bearibg  on  the 
question  of  consent,  and,  in  case  of  men&  weak- 
ness, less  evidence  of  want  of  consent  is  necessary 
than  where  the  female  is  of  sound  mind. 

2.  A  jnror  stated  on  his  voir  dire  that  he^id 
not  know  the  defendant  or  the  prosecutrix,  but  re- 
membered reading  of  the  case  when  It  occurred, 
and  thought  it  a  hard  case,  and  could  not  say  thai 
he  bad  no  opinion,  but  that  his  opinion  would  not 
prejudice  hun  as  a  jurmr.  On  oross-examinstlon 
he  said  that  the  newsuaper  report  produced  an 
opinion  in  his  mind,  which  could  be  only  removed 
by  evidence,  and  that  the  defendant  would  have 
to  prove  his  innocence.  On  re-examinatlon  he  said 
that  if  the  newspaper  report  were  shown  to  be 
true  he  would  retain  his  opinion,  but  that  if  the 
facts  were  shown  to  be  different  he  would  arrive 
at  a  different  conclusion.  If  sworn  as  a  jnror,  he 
would  be  governed  only  by  the  evidence,  and 
would  pay  no  attention  to  what  he  had  read,  that 
his  attention  would  be  drawn  from  the  newspaper 
account,  and  that  he  could  give  defendant  a  fair 
trial.  Held,  construing  his  whole  examination 
together,  he  was  qualifled.  It  being  a  question  of 
fact,  all  doubts  snould  he  resolved  favorably  to 
the  finding  of  the  trial  court,  and  as  it  did  not 
clearly  appear  that  the  Juror  had  such  an  opluioo 
as  to  bias  his  mind,  the  decision  favorable  to  Us 
competency  should  be  sustained. 

SaaawooD,  J.,  dissenting. 

Error  to  St.  Louis  criminal  court;  James 
0.  NORMiLB,  Judge. 

Thomas  Cunningham  was  indicted  for, 
and  tried  and  convicted  of,  rape,  and  sen- 
tenced to  confinement  in  the  penitentiary 
for  15  years.     He  brings  error. 

Vhas.  P.  Johnson  and  Stiver  A  Brotont 
for  plaintiff  in  error.  John  if.  Wood,  Atty. 
Gen.,  and  /.  ff.  Lodge,  for  the  State. 

Black,  J.  The  defendant  was  convicted 
of  rape,  committed  upon  tlie  person  of  Mrs. 
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Gutting.  ObjecUoDS  were  made  to  several 
jarun  for  cause;  and,  as  the  ruling  of  the 
trial  court  apon  the  qualiflcation  of  Mr. 
Wolsej  presents  the  strongest  case  in  favor 
of  defendant's  objections,  the  examination 
of  the  other  jurors  need  not  l>e  set  out.  This 
juror,  upon  his  examination  by  the  state,  tes- 
tified: "I  do  not  know  the  defendant,  nor 
do  I  know  Mr.  or  Mrs.  Gutting.  I  remem- 
ber of  reading  of  the  case  in  the  newspaper 
shortly  after  the  aSair  occurred.  I  thought 
it  wxs  a  pretty  hard  case.  I  can't  saj  but  I 
have  an  opinion  about  the  ease.  It  would 
not  prejudice  me  in  the  trial."  Bj/eomuel 
for  dtfmdoKt:  "Qtustton.  You  d^  form 
eome  opinion  at  the  time  of  the  occurrence, 
did  jou,  when  jon  read  it  in  the  newspaper? 
AnsiKT.  Well,  I  thought  it  was  a  kind  of  a 
hard  oise,  of  course.  Q.  And  yon  formed  an 
opinion  that  it  was  a  hud  caae?  A.  At  that 
time;  yes,  sir.  Q.  Well,  you  have  nothing 
to  change  tbe  opinion,  tiave you?  A.  Never 
thought  of  it  since.  Q.  Yon  have  got  that 
opinion  yet?  A.  Well,  I  hav% got  tliat  opin- 
ion yet,  as  I  read  it  in  the  paper ;  if  evidence  is 
proved  to  the  contrary,  I  can  give  a  just 
verdict.  Q.  In  other  words,  if  you  went  on 
the  jury  you  would  have  to  liave  evidence  to 
change  that  opinion  you  have  formed?  A. 
Tes,  sir.  Q.  If  you  were  to  take  yoor  seat 
now,  you  would  have  a  bias  or  prejudice  in 
yoor  mind?  A.  Yes,  sir.  Q.  A  bias  and 
prejudice  that  would  require  evidence  to  re- 
move? A.  Yes,  air.  Q.  In  other  words, 
the  defendant  would  have  to  prove  that  be 
was  innocent?  A.  Yei,  sir."  He  states  on 
te-examinatlon  by  the  state,  what  he  means 
is  that  if  the  newspaper  report  is  shown  to 
be  true  then  he  would  retain  the  opinion  he 
had  flamed;  but,  if  the  evidence  showed 
another  state  of  facts,  he  would  arrive  at  a 
different  condnsion..  By  the  oourt:  '^Ques- 
tion. Have  yon  any  prejudice  in  the  case 
that  would  prevent  you  from  giving  him  a 
fair  trial?  Anatoer.  Nothing  to  prevent  me 
from  giving  him  a  fair  triaL  Q.  Then  would 
or  would  you  not  pay  any  attention  to  what 
you  read  in  the  paper?  il.  No,  sir.  If  I  am 
employed  as  a  juror,  it  would  take  ray  atten- 
tion from  the  (Uiper.  If  I  am  sitting  as  a 
juror,  I  judge  by  what  is  put  forth.  Q.  In  the 
court- room?  A.  Yes,  sir."  Li  answer  to 
oilier  questions,  he  says  he  could  and  would 
be  guided  by  the  evidence  advanced  on  the 
tri^.  Tl>e  examination  of  this  juror  la 
lengthy,  but  the  foregoing  presents  tbe  es- 
■ential  parti  of  it 

Tbe  statute  provides  that  a  juror  may  be 
(worn,  though  he  has  formed  an  opinion,  if 
it  be  founded  on  rumor  and  newspaper  re- 
ports, and  be  such  as  not  to  prejudice  or  bias 
bis  mind.  The  rule  repeatedly  asserted  un- 
der the  statute  is,  in  substance,  this:  A  ju 
lor  who  states  on  his  examination  that  he 
has  formed  and  expressed  an  opinion  as  to 
the  guilt  or  innocence  of  the  accused,  and 
that  opinion  has  been  formed  from  rumor  or 
newspaper  rc^rts,  and  tliat  it  would  require 
evidence  tu  remove  the  opinion,  is  not  an  in- 


competent jator;  provided  it  shall  appear  to 
the  satisfaction  of  the  court  that  such  opinion 
will  readily  yield  to  the  evidence  in  the  case, 
and  that  the  juror  will  determine  the  issues 
upon  the  evidence  adduced  in  court,  free 
from  bias.  State  v.  Walton,  74  Mo.  271, 
and  eases  cited;  State  v.  Bryant,  93  Mo.  802, 
6  S.  W.  Bep.  102.  This  rule,  so  often  as- 
serted by  this  oourt,  is  in  accord  with  that 
where  it  Is  said:  "The  true  doctrine  is  that 
if  the  juror's  conceptions  are  not  fixed  and 
settled,  nor  warped  by  prejudice,  but  are  on- 
ly such  as  would  naturally  spring  from  pub- 
lic rumor  or  newspi^ier  report,  and  his  mind 
is  open  to  tbe  impressions  it  may  receive  on 
the  trhil,  so  as  to  be  convinced  according  to 
the  law  and  the  testimony,  heisnotincorap»< 
tent. "  2  Qrah.  &  W.  New  Trials,  878.  Now, 
tbe  opinion  of  the  jnror  in  this  case  was 
based  upon  what  he  had  read  in  the  pap» 
over  a  year  l>efore  the  trial,  since  which  time 
he  had  not  thought  of  tbie  matter.  There 
is  but  one  question  left,  and  that  Is  wheth- 
er it  appears  the  opinion  thus  formed  is  such 
as  not  to  bias  his  mind  in  the  trial  of  the 
case.  Does  it  appear  that  the  opinion  is  one 
which  will  readily  yield  to  the  evidence?  This 
question,  it  may  be  observed,  in  the  first 
place,  is  to  be  triad  by  the  trial  oourt  as  a 
question  of  fact;  and  the  finding  of  the  trial 
court  ought  not  to  be  disturbed,  unless  it  is 
clearly  against  tlie  evidence.  All  donbts 
should  be  resolved  in  favor  of  the  finding  of 
the  trial  coart.  McCarthy  v.  Railroad  Co., 
92  Mo.  536.  4  8.  W.  Bep.  516.  Moreover, 
tbe  question  as  to  the  qualification  of  the 
juror  most  be  determined,  not  from  a  few 
catch-words  drawn  from  him  by  a  series  of 
questions,  bnt  from  his  whole  examination, 
including  his  demeanor  while  on  the  witness 
stand.  When  he  says  he  would  have  a  prej- 
udice and  bias  which  it  would  take  evidence 
to  remove,  and  the  defendant  would  have  to 
prove  hhi  innocence,  he  is  evidently  speaking 
of  the  caae  on  the  supposition  that  the  cir- 
cumstances as  stated  in  the  newspaper  report 
should  turn  out  to  tie  true.  His  attention-is 
called  to  the  newspaper  account,  his  opinion 
thereon,  and  then  the  direct  and  leading 
questions  are  asked  which  bring  out  the  atat^ 
ments.  When  lie  is  given  an  opportunity 
to  make  a  fall  explanation,  it  appears  he  has 
no  bias  at  all.  He  nnderstood  it  to  be  his 
duty  to  disregard  tbe  newspaper  reports,  and 
this  he  Bsiys  he  could  and  would  do.  His  no> 
tions  of  the  case  were  nothing  more  than  such 
as  any  one  would  form  from  reading  a  newB» 
paper  report,  and  it  is  but  common  informal 
tion  that  such  reports  have  little  or  no  infiu- 
ence  upon  a  fair-minded  man  when  he  is 
CHlled  upon  to  determine  the  fact  in  the  light 
of  evidence  gi  ven  under  oath .  If  such  a  j  uror 
ia  to  be  rejected,  it  must  be  because  he  is  an 
intelligent,  honest,  fair-minded  man,  and  not . 
because  he  has  any  opinion  which  would  in 
the  least  sway  his  mind  from  an  impartial 
consideration  of  the  evidence. 

Mrs.  Gutting  resided  on  an  out-street  in 
the  city  of  St.  Louia,  with  her  husband  and 
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two  children.  8be  had  been  subject  to  ab- 
errations of  the  mind  for  fonr  or  live  years, 
and  for  two  years,  prior  to  the  occasion  io 
question  she  had,  according  to  the  testimony 
of  her  husband,  spells  two  or  three  times  a 
week,  when  she  imagined  the  {lersons  who 
came  to  the  house  came  there  to  steal  or 
carry  off  their  property.  In  other  respects 
she  appeared  to  be  well,  and  at  all  times  at- 
tended to  her  household  duties,  taking  cara 
of  the  children.  On  the  7th  December,  1886, 
she  prepared  breakfast  for  her  husband  as 
usual,  and  he  left  for  his  work.  Cunning- 
ham, the  defendant,  was  a  street-vendor  of 
produce,  and  in  that  capacity  had  been  at  the 
house  on  several  occasions.  About  6  o'clock 
4n  tlie  evening  of  the  day  last  mentioned  he 
and  Maher  went  to  the  house  with  a  two- 
hurse  wagon,  having  high  fiideboards,  but  no 
cover.  According  to  the  evidence  of  Maher, 
who  was  jointly  indicted  with  defendant,  he 
went  to  the  house  to  sell  some  butter,  but 
did  not  go  in.  Defendant  then  left  the 
wagon,  and  went  into  the  bouse,  and  closed 
the  door  after  him,  and  in  a  few  minutes 
came  out,  dragging  Mrs.  Gulting  by  the 
arras.  She  had  no  covering  on  her  head,  and 
only  a  pair  of  stockings  on  her  feet.  In  the 
struggle  they  fell  down  at  the  yard  fence, 
when  defendant  raised  her  ap,  took  her  to 
the  WHgon,  placed  her  feet  on  the  hub,  and 
then  threw  her  over  into  the  wagon.  The 
defendant  got  in,  and  threw  a  tarpaulin  over 
her  and  himself,  and  told  Maher  to  drive  on, 
which  he  did.  She  appeared  to  be  dazed, 
and  said:  "What  have  I  done?  What  is 
this  for?"  Another  witness,  who  was  50 
yards  distant,  says  be  saw  the  wagon  in  the 
road  at  the  house,  and  heard  the  woman  say: 
"I  won't."  That  it  was  dark,  and  he  heard 
and  saw  nothing  more.  Maher  drove  about 
a  half  mile,  and  stopped  at  a  saloon,  at  what 
ia  called  the  "Half- Way  House."  He  says 
he  went  into  the  saloon,  leaving  defendant 
and  Mrs.  Gutting  under  the  tarpaulin,  and 
that  defendant  came  into  the  saloon  in  10  or 
15  minutes.  They  remained  at  the  saloon 
about  two  hours,  drinking  with  five  or  six 
other  peddlers.  Other  evidence  is  that  these 
peddlers,  at  the  invitation  of  defendant,  went 
to  the  wagon,  one  after  another,  and  re- 
turned with  straw  on  their  clothes.  One 
witness  says  the  woman  was  lying  down  in 
the  wagon  motionless,  and  apparently  in  a 
state  of  unconsciousness.  This  shameful 
conduct  over,  Maher  and  defendant  drove 
west  abont  two  miles,  and  the  evidence  of 
Maher  is  to  the  effect  that  on  this  drive  de- 
fendant had  intercourse  with  her.  She  said 
on  this  drive  three  or  four  times  she  wanted 
to  go  home.  Maher  drove  back,  but  not  to 
the  house,  and  she  found  her  way  home. 
Defendant  was  then  in  a  drunken  stupor. 
.  Mrs.  Gutting  was  alone  when  carried  away 
by  these  men.  She  was  then  in  the  ninth 
month  of  pregnancy,  and  in  twelve  days  gave 
birth  to  a  child,  since  which  time  she  has 
been  wholly  insane.  Her  husband  says  she 
came  home  about  half  (last  12,  in  a  bewildered 


state  oS  mind.  She  gave  s  broken  account  of 
what  had  happened,  and  did  not  know  that 
any  great  wrong  had  been  done.  She  was 
still  without  covering  on  her  head  and  feet, 
though  the  weather  was  cold.  Un  each  arm 
there  were  from  six  to  ten  black  marks,  hav- 
ing the  appearance  of  finger-marks.  De- 
fendant, testifying  in  his  own  behalf,  says 
be  drank  beer  with  Mrs.  Gutting  on  a  former 
occasion  when  he  stopped  at  the  house;  that 
on  the  evening  in  question  she  wanted  beer, 
and  got  into  tbs  wagon  of  her  own  accord  to 
go  to  the  Mount  Pleasant  House  for  that 
purpose,  but  they  stopped  at  the  Half-Wa/ 
House.  He  says  she  was  a  good  woman,  and 
he  had  no  intercourse  with  her,  with  or  with- 
out force,  and  that  he  made  no  improper  pro- 
posals to  her. 

The  objection  made  that  it  does  not  appear 
that  force  was  used  by  the  defendant,  or  that 
there  was  n«istance  on  the  part  of  the  wo- 
man, cannot  be  sustained.  The  stato  must, 
of  course,  show  force  used  on  the  part  of  the 
defendant,  an^  that  the  woman  did  not  con- 
sent. These  questions  of  fact  are  inter- 
woven, and  the  one  is  somewhat  dependent 
upon  the  other.  Whether  the  woman  did  or 
did  not  consent  to  the  act  is,  in  most  cases, 
to  be  inferred  from  the  surrouoding  circum- 
stances; and  hence  resistance  or  want  of  re- 
sistance becomes  an  important  element  in  the 
evidence.  So  the  resistance  to  be  expected 
depends  much  upon  the  physical  and  mental 
strength  of  the  woman.  The  distinctions  be- 
tween the  facts  to  be  proved  and  the  evidence 
adduced  in  proof  of  them  should  be  kept  in 
mind.  The  importance  of  resistance  is  sim- 
ply to  show  two  elements  in  the  crime, — 
carnal  knowledge  by  force  by  one  of  the  par- 
ties, and  non-consent  thereto  by  the  other. 
State  V.  Shields,  45  Conn.  264.  According 
to  Com.  T.  McDonald,  110  Mass.  405.  the 
act  must  have  been  done  without  the  wo- 
man's consent,  and  there  must  have  been 
sufficient  force  used  by  the  accused  to  enable 
him  to  accomplish  Us  purpose,  and  when 
these  facts  are  made  to  appear  sufficient  force 
has  been  shown.  The  case  of  People  v.  Cross- 
well,  13  Mich.  427,  holds,  and  only  holds, 
that  when  a  man  had  connection  with  a  wo- 
man of  mature  years,  of  good  size  and 
strength,  who  was  in  a  state  of  dementia, 
not  idiotic,  but  approaching  to  it,  and  no 
fraud  or  force  was  used,  it  was  not  rape. 
The  evidence  in  the  present  case  tends  to 
show  that  Mrs.  Gutting,  though  not  insane, 
was  of  a  weak  mind.  She  was  dragged  from 
her  bouse,  and  forced  into  the  wagon,  and 
carried  off.  It  tends  to  show  that  she  did  re- 
sist until  thrown  into  the  wagon.  There  is 
abundant  evidence  of  force,  and  that  she  did 
not  consent  to  the  outrage. 

But,  conceding  all  this,  it  is  next  urged 
that  the  crime  was  not  committed  when  the 
force  was  used,  and  that  the  subsequent  con- 
duct of  the  woman  furnishes  conclusiTe  evi- 
dence of  acquiescence  on  her  part.  It  Is 
doubtless  true,  as  a  propositioi^  of  law,  that 
if  consent  is  given  after  the  assault,  ami  be- 
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fore  the  act  Is  completed  by  penetration.  It 
will  not  be  rape.  But  a  consent  induced  by 
fear  of  personal  violence  ia.no  consent.  2 
Btsti.  Grim.  Law,  (7th  Ed.)  g  1125.  Sub- 
mission from  fear,  or  because  the  mind  of 
tbe  woman  is  oYercome  by  fright,  is  no  con- 
sent. McQiiirlc  7.  State,  4  South.  Kep.  775. 
Tbongh  the  witness  Maher  says  Mrs.  Gut- 
ting, during  the  drive  to  the  saloon,  made 
no  outcry  or  resistance  that  he  saw  or  heard, 
yet  he  says  she  and  the  defendant  were  cov- 
ared  up  from  his  view,  and  that  she,  to  use 
hia  language,  appeared  to  be  dazed  when 
thrown  into  the  wagon.  Other  evidence 
tends  to  show  that  while  in  tbe  wagon  at  the 
saloon  she  was  unconscious,  and  after  leaving 
that  place  she  wanted  to  go  home.  All  this 
evidence  tends  to  show  that  she  was  over- 
powered by  the  first  brutal  assault;  and,  if 
that  be  the  fact,  then  her  subsequent  con- 
duct falls  far  short  of  showing  consent.  On 
the  contrary,  the  evidence,  as  a  whole,  tends 
to  show  that  she  did  not  consent,  and  whether 
she  did  or  not  was  a  question  for  the  jury  to 
determine.  Nor  do  we  agree  to  the  proposi- 
tion advanced  by  counsel  for  the  defendant 
that  there  is  no  evidence  of  rape,  6xcept  upon 
tbe  theory  that  Mrs.  Gutting  was  so  insane 
as  to  be  incapable  of  giving  her  consent. 
She  was  beyond  all  doubt,  a  woman  of  a 
weak  and  a  disordered  mind,  but  she  had  the 
naental  capacity  to  attend  to  her  household 
dntles  at  aJl  times,  cared  for  her  small  chil- 
dren, and  visited  acquaintances  with  her  hus- 
band. The  mere  fact  that  a  woman  is  weak- 
minded  does  not  disable  her  from  consenting 
to  tlie  act.  McQuirk  v.  State,  supra.  "A 
woman  with  less  intellect  than  is  required 
to  make  a  contract  may  so  consent  to  a  carnal 
eoniiection  that  it  will  not  tie  rape  in  the 
man."  2  Bisb.  Crim.  Law,  (6th  Ed.)  8 
1121.  So  long  as  the  woman  is  capable  of 
consenting,  and  does  consent,  the  act  is  not 
ispe,  and  Uiis  is  true  tliough  the  man  may 
know  that  she  is  of  weak  intellect.  All  the  evi- 
dence tends  to  show  that  Mrs.  GntUng  did 
have,  when  first  assaulted,  the  strength  of 
mind  to  consent  or  dissent,  and  there  was  no 
error  in  placing  the  case  before  the  jury  on 
that  theory.  Had  this  not  been  done,  it  is 
quite  clear  the  defendant  would  be  demand- 
ing a  reversal  on  that  account. 

At  the  close  of  the  evidence  the  court  in- 
quired If  there  were  any  instructions  that 
either  side  specially  craved,  and  counsel  on 
both  sides  made  a  negative  reply.  There- 
upon the  court,  it  is  conceded,  gave  such  in- 
structions as  are  usually  given  in  cases  of 
rape.  But  it  is  now  urged  that  the  court 
erred  because  it  did  not,  of  its  own  motion, 
submit  the  question  of  the  sanity  of  Mrs. 
Gutting  to  tbe  jury,  and  in  not  instructing 
the  jury  that  it  she  vas  insane  the  defend- 
ant could  not  be  convicted,  unless  it  also  ap- 
peared that  he  knew  she  was  incapable  of 
giving  her  consent.  Oar  statute  provides 
that  "every  person  who  shall  be  convicted  of 
rape,    *    *    *    by  forcibly  ravishing  any 


woman  of  the  age  of  twelve  years  or  upwards 
shall  be  punisKed , "  etc.  "  Uape  "  is  generally 
defined  to  be  the  carnal  knowledge  of  a  woman 
by  force  and  against  her  will.  This  and  like 
definitions  are  compiled  from  the  English  stat- 
utes, and  some  tfxt-writers  hold  that  it  is  er- 
roneous, in  that  the  words  "  without  her  con- 
sent" shall  be  used  instead  of  "against  her 
will."  2  Blsh.  Crim.  Law,  (7th  Ed.)  §§  1114, 
1115.  Wharton  says:  "The  term  'against  her 
will '  was  used  in  the  old  statutes  convertibly 
with  'Without  her  consent,'  and  it  may  now  be 
received  as  settled  law  that  rape  is  proved 
when  carnal  intercourse  is  effected  with  a 
woman  without  her  consent,  although  no 
positive  resistance  of  the  will  can  be  shown." 
1  Whart.  Grim.  Law  (9th  Ed.j  §  656.  Car- 
nal knowledge  of  a  woman  by  force  and  with- 
out her  consent  is  rape.  Commonwealth  t. 
Burke,  105  Mass.  377;  Beg.  v.  Fletcher,  8 
Cox,  Crim.  Cas.  181:  Queen  v.  Ryan,  2  Cox, 
Grim.  Cas.  115;  Beg.  v.  Jones,  4  Law  T.  (N. 
8.)  154,  "Prom  this,"  says  Wharton,  "it 
follows  that  carnal  knowledge  with  a  woman 
Incapable,  from  mental  disorder,  (whether 
that  disease  be  idiocy  or  mania,)  of  giving  ' 
consent,  is  rape."  1  Whart.  Crim.  Law,  (9tb 
Ed.)  §  560.  To  constitute  rape,  the  act  must 
be  intended  to  be  done  with  force,  and  with- 
out the  woman's  consent;  and,  if  done  with 
these  intentional  elements,  it  can  make  no  dif- 
ference that  the  woman  was  insane,  and  that 
the  accused  did  not  know  she  was  incapable 
of  giving  her  consent.  Unless  this  is  so,  an 
insane  woman  or  an  idiot  is  at  a  great  disad- 
vantage in  the  hands  of  a  ravisher.  But  if 
the  man  does  not  know  that  the  woman  is 
non  eompot,  and  from  her  conduct  Is  led  to 
believe  he  has  her  consent,  we  do  not  see  how 
the  act  can  be  rape.  But  in  this  case  there  is 
no  evidence  tending  to  show  that  the  accused 
had  intercourse  with  Mrs.  Gutting  upon  tbe 
mistaken  belief  that  be  had  her  consent.  His 
evidence  is  a  denial  that  he  had  intercourse 
with  her  at  all,  or  made  any  proposal  to  her 
to  that  end.  The  state's  evidence,  if  worthy 
of  l>elief ,  shows  that  this  woman  was  forcibly 
and  Intentionally  ravished.  No  such  a  d^ 
fense  as  that  now  suggested  was  thought  of 
on  trial,  or  the defendant'sable counsel  would 
have  suggested  it  to  the  court.  There  is  no 
evidence  upon  which  to  base  it.  Indeed,  un- 
der the  authorities  before  cited,  it  might  well 
be  said  that  there  is  no  evidence  tending  to 
show  that  the  woman  was  incapable  of  giving 
her  consent  when  first  assaulted.  The  Judg- 
ment is  therefore  affirmed. 

Rat,  G.  J.,  absent.    Sherwood,  J.,  dis- 
sents.   The  other  j  udges  concur. 


State  «.  Mitohbll. 
(Supreme  Court  of  MUaowi.   Nov.  18, 1888.) 

MDBSBB— COKrarCANOS— INBTBOOTIONB. 

1.  On  a  murder  trial,  an  application  for  oon- 
tlnoanoe  stated  that  defendant  ooold  not  with  laf  e- 
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ty  proceed  to  triiil  without  the  testimonr  of  a  eer- 
tkin  physician,  who  was,  when  last  seen  by  bffiant, 
living  In  L.  county,  Kan. ;  that  defendant  expected 
to  prove  by  him  that  defendant  wew  thrown  from 
a  borae,  causing,  a  serious  injury  to  the  brain,  so 
that  he  had  times  of  mental  deraDsement,  eto. ; 
that  affiant  had  written  letters  to  those  who,  he 
had  reason  to  beUeve,  knew  the  address  of  the  phy- 
sician; that  he  had  made  diligent  and  earnest  in- 
quiry for  the  address,  but  was  as  yet  unable  to  ob- 
tain it.  The  affidavit  did  not  state  the  name  of  the 
witness,  nor  did  it  show  that  the  defense  of  insan- 
ity was  contemplated.  Held,  that  the  application 
was  InsnlOclent.    Bbaob,  J.,  dissenting. 

2.  Defendant  iBguested  an  Instruction  that 
"where  the  intent  was  not  to  talie  life,  but  only  to 
do  great  bodily  harm,  It  Is  murder  in  the  second 
degree,  if  death  results. "  The  court  Instmoted  as 
follows:  "Aocording  to  the  evidence  as  addooed 
in  this  case,  if  yon  fail  to  find  that  defendant  in- 
tended to  kill  deceased,  •  •  *  you  will  find  him 
not  guilty. "    Held,  that  defendant  could  not  oom- 

5 lain,  and  tbe  error,  if  any,  came  within  Rev.  St. 
[o.  1879,  {  1831,  providing  that  no  criminal  pro- 
ceedings shall  bo  invalidated  "for  any  error  com- 
mitted at  the  Instanoe  or  in  favor  of  the  defend- 
ant." 

8.  An  Instruction  that  murder  In  the  second 
degree  embraces  all  cases  of  murder  at  common 
law  In  which  there  was  no  specific  Intent  to  Idll, 
but  in  which  the  law  presumes  an  Intent  to  kill, 
and  which  are  not  made  manslaughter  or  murder 
in  the  first  degree  b^  statute,  is  too  abstract  a 
statement  of  law,  and  would  befog  rather  than  en- 
lighten a  jury. 

4.  Unless  the  motion  for  a  new  trial  assigns 
mlings  on  evidence  as  error,  they  will  not  be  ooa- 
•idered  on  appeal. 

Appeal  from  circnit  court,  Jackson  connty; 
Henbt  p.  White,  Judge. 

Defendant  was  indicted  September  14, 
1888.  for  murder  in  the  Urst  degree,  and,  aft- 
er arraignment  and  plea  of  "not guilty,"  was 
tried  and  convicted.  The  homicide  grew  out 
of  a  diapnte  between  deceased  and  defendant 
regarding  an  order  for  some  wine.  The  for- 
mer was  a  waiter  at  a  rarietj  theater,  where 
the  difficulty  took  place.  Tlie  particulars  of 
the  said  tragedy  need  not  be  detailpd,  in  view 
of  the  questions  presented  on  this  appeal. 
Defendant,  as  a  witness,  admitted  tiring  the 
fatal  shot;  claiming  that  he  did  not  intend  to 
kill,  but  merely  frighten,  the  waiter.  That 
there  was  abundant  evidence  to  support  the 
Tetdict  is  not  questioned.  When  the  cause 
was  called,  October  22.  1888.  defendant 
moved  for  a  continuance  on  the  grounds 
stated  in  the  following  affidavit:  "The  State 
of  Missonri.  County  of  Jackson — ss. :  Wm. 
G.  Mitchell  makes  oath  and  says  he  cannot 
witli  safety  proceed  to  trial  witliout  the  testi- 
mony of  a  certain  physician,  whose  name 
and  residence  are  to  said  Mitchell  at  present 
unknown;  that  said  physician  was,  when  last 
seen  by  affiant,  living  in  Clay  Center,  Kan- 
sas; tliat  said  affiant  expects  and  has  reason 
to  believe  that  be  can  obtain  the  name,  resi- 
dence, and  testimony  of  said  physician  on  or 
before  17th  day  of  December,  A.  D.  1888; 
that  he  expects  to  be  able  to  prove  by  said 
physician  that  at  the  age  of  flfteen  years  he, 
the  said  Mitchell,  met  with  a  serious  accident, 
to-wit.  was  thrown  violently  from  tbe  back 
of  a  horse,  causing  a  serious  injury' to  the 
brain  of  affiant,  resulting  in  periodical  men- 
tal derangement  of  said  aiUant,  rendering  him 


at  timra  of  said  mental  demngements  mor- 
ally irresponsilile;  tliat  affiant  believes  tlie 
above  statements  to  Iw  true;  that  iie  c«nnut 
as  well  and  aa  readily  prove  said  facts  by 
any  other  witness;  that  said  witness  is  not 
absent  by  any  connivance,  consent,  or  pro- 
cjurement  of  the  8:ud  affiant;  that  the  said  af- 
fiant has  written  letters  of  Inquiry  to  those 
whom  be  has  reason  to  believe  knew  tbe  ad- 
dress of  said  physician ;  ttiat  affiant  has  mud* 
diligent  and  earnest  inqairy  for  address  of 
said  physician,  but  as  yet  is  nnable  to  obtjiin 
the  same;  that  this  affidavit  for  continuanoa 
is  not  made  for  vexation  or  delay  merely,  but 
to  obtain  substantial  justice  on  trial  of  tbe 
caosfl."  The  reoocd  shows  that  this  applica- 
tion for  a  oontiniiance  was  overruled  by  tbe 
court,  the  prosecuting  attorney  admitting 
that  if  the  absent  witness  were  present  he 
would  testify  as  set  out  in  tbe  affidavit.  Tbe 
statement  of  evidence  it  contained  was  nol 
offered  by  def«idant  at  the  trial.  At  the 
dose  of  the  testimony  tbe  court  gave  a  nnm- 
ber  of  instructions,  but  refused  two  request- 
ed by  defendant.  They  are  set  forth  in  tbe 
opinion.  The  jury  found  defendant  guilty 
of  mnrder'in  the  first  degree.  His  motioo 
for  a  new  trial  assigned  but  two  errors, — tbe 
denial  of  the  continuance  and  tlie  refusal  of 
the  instructions  be  asked. 

Heofleld  dt  Wayner,  for  appellant.  The 
Attorn^  Gtneral,  for  the  State. 

Babolat,  J.,  {after  atating  the  facte  as 
a&otw.)  1.  Iftiieactjonoftbecourtoverruling 
defendant's  applk»ition  foroontiniuince  was 
proper,  it  is  immaterial  whether  the  reason* 
that  induced  the  making  of  that  order  were 
sound  or  not.  A  eorrect  ruling  is  not  viti> 
ated  by  reason  of  any  erroneous  views  of  the 
court  in  making  it.  Theconsent  of  the  pros- 
ecuting attorney,  in  the  present  case,  that 
the  defendant  might  read  the  statement  in  tbe 
affidavit  in  lien  of  the  testimony  of  Uie  ab- 
sent witness,  could  not  make  the  ^plication 
better  than  it  was  withont  snch  admission. 
The  affidavit  did  not  state  the  name  of  tbe 
witness,  or  satisfactorily  show  ordinary  dilt 
gence  to  obtain  it.  The  evidence,  to  seeure 
which  delay  was  asked,  could  have  no  rele- 
vancy to  any  defense  except  insanity;  and 
the  application  did  not  show  that  that  defense 
was  contemplated.  In  this  regard,  it  nearly 
resembles  the  application  in  State  v.  Pagels, 
92  Mo.  800,  4  S.  W.  Bep.  931,  which  this 
court  held  insufficient.  In  that  case,  too,  tbe 
transcript  shows  the  same  admission  (under 
section  1886,  Bev.  St.  1879)  \ij  the  proseoiib- 
ing  attorney  as  appears  in  this  record.  This 
case  and  that  last  cited  are  therefore  clearlj 
distinguished  from  those  in  which  this  court 
has  ruled  the  denial  of  a  continuance  to  be 
error.  Those  decisions  should  be  read  in  the 
light  of  the  fact  that  the  applications  therain 
were  clearly  sufficient  in  law  to  require  tbe 
postponement  asked.  In  tlie  case  before  u» 
the  application  was  wholly  insufficient.  Ko 
error  was  committed  in  denyisg  it. 
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2.  The  instmctlonsgiTen  by  the  court  pre- 
sented the  law  touching  murder  in  the  first 
and  second  degrees  so  fully  that  no  objection 
was  made  in  the  motion  fur  new  trial  to  their 
correctness  or  completeness.  The  only  com- 
plaint respecting  the  instructions  is  of  the  re- 
fusal of  two  asked  by  defendant.  The  first 
of  these  told  the  jury  that  "where  the  intent 
was  not  to  take  life,  but  only  to  do  great  bod- 
ily harm,  it  is  murder  in  the  second  degree,  if 
death  results."  On  this  point  the  instruction 
given  by  the  court  was  as  follows:  "(7)  Ac- 
cording to  the  evidt^nce  as  adduced  in  this 
case,  if  yon  fail  to  find  that  the  defendant 
intended  to  kill  the  deceased  at  the  time  he 
shot  him  and  wounded  him,  you  will  find  him 
(the  defendant)  not  guilty."  This  was  cer- 
tainly more  favorable  to  defendant  than  his 
own  refused  request.  If  there  was  error  in 
the  court's  statement  of  the  law.  it  was  In 
faviH"  of.  not  against,  the  defendant.  His 
oounsd  have  made  a  very  ingenious  argu- 
ment, endeavoring  to  show  that  the  effect  of 
such  action  by  the  court  was  to  leave  the  ac- 
cnsed  in  worse  position  than  if  the  instruc- 
tion bad  presented  the  law  less  favorably  for 
him  than  it  did.  This  argument,  however, 
is  met  by  the  plain  terms  of  the  statute,  to 
the  efifect  that  no  criminal  proceedings  shall 
be  in  any  manner  invalidated  or  affected  "for 
any  error  committed  at  the  instance  or  in 
favor  of  the  defendant."  Bev.  6L  1879,  § 
1821. 

3.  The  second  of  defendant's  refused  in- 
stmctions  is  a  copy  of  part  of  the  syllabus  in 
8Ute  Y.  O'Hara.  92  Mo.  59, 4  S.  W.  Kep.  422. 
It  declares  that  "murder  in  the  second  degree 
embraces  all  cases  of  murder  at  common  law 
in  which  there  was  no  speciflo  intent  to  kill, 
but  in  which  the  law  presumes  an  intent  to 
kill,  and  which  are  not  made  manslaughter  or 
murder  in  the  fli-st  degree  by  statute."  It  is 
clear  that  such  an  abstract  statement  of  the 
law  should  not  be  given  as  an  instruction. 
What  was  murder  at  common  law,  and  what 
cases  were  manslaughter  by  statute,  could 
not  properly  be  thus  left  to  the  jury.  In- 
Struetions  should  not  submit  legal  questions 
to  the  triers  of  fact.  Such  a  declaration  of 
law  as  that  under  review  would  befog,  not 
enlighten,  tlie  jury.  The  court  correctly  re- 
fused it. 

4.  Some  question  has  been  made  in  the  able 
brief  for  appellant  regarding  the  admissibility 
of  certain  testimony  given  in  the  trial  court. 
But,  as  the  motion  for  new  trial  does  not  as- 
sign any  rulings  on  evidence  as  error,  we  can- 
not properly  consider  them  here. 

5.  We  have  not  been  able  to  discover,  nor 
bM  there  been  called  to  our  notice,  any  insuffi- 
ciency or  error  in  the  indietment,  or  in  any 
of  the  proceeding's  in  the  cause.  The  defend- 
ant appears  to  have  been  fairly  tried.  It  is 
our  duty  to  affirm  the  jutlginent.  It  is  ac- 
cordingly done;  Sherwood  and  Black,  JJ., 
concurring  in  this  opinion. 

Bkace,  J.,  dissents  in  regard  to  ttie  ruling 
on  the  application  for  ciintinuance,  and  con- 
curs on  the  other  points.    Uat,  C.  J.,  absent. 


Morgan  v.  Outer. 

{Court  o}  Appeals  of  Kentucky.  Nov,  19, 188P,) 
Vendor  and  Vbndbe— Eights  or  PARTiRe. 
Q.  sold  land  by  title-bond  to  defendant,  who 
failed  to  p^  tbe  purchase  money,  and  he  aftet>- 
wards,  in  187%  made  a  contract  with  blm,  givlag 
further  time  in  which  to  pay,  with  the  ag^reement 
that,  if  he  failed  to  pay  as  agreed  upon,  the  con- 
tract for  the  sale  of  the  land  should  be  regarded  as 
rescinded.  O.  aaeigned  bis  benefit  under  this 
contract  to  plaintiff,  who,  upon  defendant's  failure 
to  pay,  Buea  for  possession.  The  land  was  placed 
in  a  receiver's  hands,  and  rented  to  plaintiff;  and, 
after  several  years,  tbe  court  decided  the  case, 
holding  that  the  rents  due  from  plaintiff  had  ex- 
tinguished the  defendant's  debt  for  tbe  purchase 
money.  Held,  that  tbe  contract  for  the  sale  of  tbe 
land  to  defendant  was  at  an  end  when  be  failed 
to  pay  under  his  agreement  of  1873,  and  plaintiff 
was  entitled  to  possession. 

Appeal  from  circuit  court,  Perrycounty. 
"Not  to  be  officially  reported." 
John  L.  8eott,  for  appellant.    Robert  Rid- 
dell,  for  appellee. 

Pryor,  J.  D.  S.  Godsey  sold  by  title-bond 
a  tract  of  land  In  Perry  countv,  known  as  the 
"Wiilard  Place,"  to  the  nppe'llee,  James  011- 
rer,  and  held  Oliver's  notes  for  the  purchase 
money.  Oliver  was  otherwise  indebted  to 
Godsey,  and  had  failed  to  pay  for  the  land,  or 
to  discharge  his  Indebtedness.  In  May,  1872, 
the  appellee  being  desirous  of  having  more 
time  to  pay  this  debt,  and  Godsey  becoming 
restless  at  the  delay  of  Oliver  in  making  pay- 
ment, an  agreement  was  entered  into  bv  which 
Oliver  stipiUated  that  If  he  failed  to  pay  (^ 
by  the  1st  of  May,  1878,  to  Godsey,  he  was  to 
dpllver  to  Godsey  the  possession  of  the  land, 
and  surrender  his  bond  for  title.  In  other 
words,  the  contract  was  then  rescinded ;  Oli- 
ver further  agreeing  that  if  he  failed  to  de- 
liver the  possession  his  entry  on  the  land  as 
purchaser  should  constitute  no  defense  to  a 
warrant  of  forcible  detainer,  etc.  Godsey 
sold  and  transferred  by  assignment  the  bene- 
fit of  the  contract  to  the  appellant,  Morgan, 
who  instituted  this  action  in  ejectment  to  re- 
cover the  land.  The  appellee,  Oliver,  having 
failed  to  comply  with  his  contract,  and  the 
case  having  gone  to  equity,  the  land  was 
placed  in  ti)e  possession  of  a  receiver,  and 
rented  out  until  the  action  terminated.  The 
Grudseys,  two  of  them  being  interested  in  the 
land,  were  made  defendants  to  the  cross-ac- 
tion of  the  Olivers,  in  which  it  was  alleged 
that  the  title  to  the  land  was  defective,  and 
the  agreement  to  rescind  obtained  by  fraud; 
and,  after  mingling  with  this  litigation  other 
actions  and  cross-actions  in  regard  to  matters 
foreign  to  the  issue  and  with  those  having  no 
interest  in  the  subject  matter,  the  litigation, 
after  a  long  delay,  terminated  In  a  judgment 
for  Oliver  against  Morgan,  the  court  lielow 
holding  that  the  rents  had  extinguished  the 
dei>t,  leaving  a  balance  due  the  Olivers,  fear 
which  the  judgment  was  entered.  While 
Morgan  could  not  maintain  an  ejectment,  no 
objection  was  inteiTxised  to  the  action,  and 
the  Uodseys  were  brought  before  the  court, 
and  the  right  of  Godsey  or  his  assignee  to  re- 
scind the  contract  determined.  The  land  was 
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rented  ont  by  a  receiver  at  a  small  sum  for 
eacb  year  during  several  years,  the  rental 
value  being  about  $25  per  annum.  For  one 
year  it  seems  tbat  Morgan  agreed  to  pay  about 
4240  for  the  rent,  in  order,  as  is  alleged  in 
argument,  to  keep  Oliver  oat  of  the  posses- 
sion. Morgan  also  proceeded  to  make  valu- 
able and  lasting  improvements  on  the  land, 
and  treated  it  as  if  lie  was  invested  with  a  per- 
fect title,  and  the  incumbrance  caused  by  tlie 
litigation  entirely  removed.  When  the  chan- 
cellor considered  the  case,  after  the  lapse  of 
several  years  from  the  institution  of  the  ac- 
tion, the  rent,  including  the  exorbitant  sum 
agreed  to  be  paid  by  Morgan  for  the  rent,  had 
extinguished  the  debt,  and  left  a  considerable 
sum  due  the  Olivers;  and  for  this,  as  before 
stated,  Oliver  obtained  a  judgment,  and  Mor- 
gan's right  to  pay  for  his  improvements  was 
denied.  If  it  was  Oliver's  land,  the  judg- 
ment is  proper;  if  Morgan's  land,  the  judg- 
ment should  be  reversed.  That  facts  existed 
authorizing  the  appointment  of  a  receiver  is 
apparent;  and  Morgan's  remedy,  in  order  to 
prevent  waste  and  a  destruction  of  his  prop- 
erty, was  to  have  the  land  plt^ced  in  the  cus- 
tody of  some  one  who  would  preserve  it,  leav- 
ing the  chancellor  to  determine  whether  Mor- 
gan or  the  Olivers  were  entitled  to  the  posses- 
sion. If  a  stranger  had  rented  the  farm,  in- 
stead of  Morgan,  the  latter  would  have  been 
entitled  to  the  rents,  if  he  was  entitled  by  the 
terms  of  the  contract  to  the  possession  of  the 
land;  and  the  long  delay  in  determining  this 
question  gave  to  the  Olivers  no  greater  right 
than  they  had  when  tlie  action  was  instituted. 
James  Oliver  had  been  in  possession  several 
years  before  the  action  was  brought.  He  bad 
paid  nothing,  or  comparatively  nothing,  on 
the  land;  and,  having  iiad  possession  prior  to 
the  agreement  of  1872,  heisby  this  judgment 
invested  with  title,  and  obtains  the  v^ue  of 
Morgan's  improvements  upon  the  idea  tbat 
it  was  his  land,  and  the  rents  agreed  to  be 
paid  by  Morgan  bad  satisfied  the  entire  debt. 
While  facts  might  have  existed  presenting  an 
equity  for  Oliver  that  the  chancellor  would 
have  protected,  as  he  entered  as  purchaser, 
still  there  is  nothing  in  this  case  but  the 
naked  purchase,  and  the  possession  under  it, 
and,  to  obtain  delay,  further  time  given  In 
which  to  pay,  upon  the  express  agreement 
that  if  the  payment  was  not  made  the  con- 
tract was  to  be  regarded  as  rescinded.  In 
fact,  the  proof  conduces  to  show  that  a  part 
of  the  debt  was  remitted;  but,  whether  so  or 
not,  under  the  circumstances,  the  contract  of 
sale  should  have  been  treated  by  the  chancel- 
lor as  at  an  end,  and  the  possession  of  the 
land  restored  to  the  assignee  Morgan,  and  all 
the  rent-notes  canceled,  because  Morgan  was 
in  fact  renting  bis  own  land.  We  perceive 
no  such  equity  for  the  appellees  as  would 
permit  the  purchase  money  to  be  paid  by  the 
rents,  unless  the  agreement  of  1872  is  entire- 
ly ignored.  The  judgment  is  therefore  re- 
versed, with  directions  to  restore  the  posses- 
sion to  Morgan,  if  not  already  in  his  posses- 
sion, and  to  cancel  the  bond  for  title  from 


Godseys  to  Oliver;  and  for  proceedings  con- 
sistent with  this  opinion.  This  is  the  0DI7 
branch  of  the  case  appealed  from. 


DuDLET  et  al.  v.  Goddard. 
(Court  of  AppenU  of  KentuOq/.  Nov.  19, 1889.) 
Appx  ax— RsHiABiirs. 
Wbere,  on  appeal,  judgment  has  been  sf- 
flnned  for  appelloe  on  the  whole  case,  a  rehearing 
will  not  be  panted  him  on  the  ground  that  his  ex- 
ceptions on  a  cross-appeal  had  not  been  consid- 
ered. 

Petition  for  rehearing.  For  former  report 
see  ante,  302. 

"Not  to  be  officially  reported." 

W.  G.  Bearing,  for  appellants.  /.  P.  Mc- 
Cartney, for  appellee. 

Pktob,  J.  We  perceiTO  no  reason  for  a 
cross-appeal  where  the  judgment  is  affirmed 
for  Goddard  npon  the  whole  case.  If  such 
errors  were  made  as  against  Goddard.  en- 
titling him  to  an  affirmance,  although  the 
court  below  may  have  rendered  a  judgment 
for  him  on  the  wrong  ground,  or  upon  a 
pleading  that  did  not  justify  it,  still  if  other 
pleadings  did  justify  the  affirmance  that  were 
stricken  from  the  record,  to  which  proper  ex- 
ceptions were  taken,  this  court  will  neverthe- 
less affirm  the  judgment.  If  the  appellee  was 
seeking  a  reversal  or  other  relief  than  that 
given  him  below,  then  a  cross-appeal  would 
have  been  necessary. 

It  is  apparent  from  this  record  tbat  the  a|v 
pellee  paid  the  purchase-money  notes,  and 
held  them  at  the  instance  of  plaintiffs'  in- 
testate. His  personal  representative  concedes 
that  he  held  these  notes,  but  the  best  evi- 
dence of  that  fact  is  that  he  now  presents 
them  with  the  credits  indorsed  as  paid  since 
this  money  was  advanced  for  them.  It  is 
true  tbat  the  holder  might  have  placed  tbem 
on  the  note  without  the  payer's  knowledge, 
but  such  a  fact  we  cannot  assume,  in  tbe  face 
of  testimony  showing  payments  made  by  the 
intestate  to  the  appellee,  and  the  declaratioa 
by  the  intestate  tbat  it  was  appellee's  prop. 
erty;  nor  can  we  assume,  under  the  circum- 
stances, that  the  notes  were  delivered  to  the 
appellee  for  the  intestate,  but  his  being  the 
owner  of  tbe  notes  is  entirely  consistent  with 
all  the  testimony  offered.  Petition  over- 
ruled. 


MoGoHB  V.  Commonwealth. 
(Court  of  Appeals  of  Kentwilcu.    Nov.  It,  188S.) 

BirBOI.AKT — IkTBNT. 

Where  the  evidence  shows  that  defendant 
broke  into  the  cabin  where  the  females  slept,  and 
followed  them  thence  to  tbe  main  dweUinv,  which 
he  also  forcibly  entered,  the  verdict  of  the  jury, 
convicting  blm  of  bnrglary  with  intent  to  commit 
rape,  will  not  be  disturbed  on  the  ground  that  the 
facts  did  not  justify  the  finding  of  the  Intent  aa 
charged. 


ty 


Appeal  from  circuit  court.  Christian  coon- 
"Not  to  be  officially  reported." 
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Pwfljf  <£  Bell,  for  appellant.    P.  W.  Har- 
din, Atty.  <3en.,  for  the  Commonwealth. 

Lewis,  C.  J.  Appellant  was  indicted  for 
and  convlctod  of  the  offense  of  burglary, 
eommitted  by  breaking  into  adwelling-hoiise, 
with  intent  to  commit  rape  upon  the  body  of 
a  female  who  was  therein.  Evidence  of  the 
breaking  and  entering  the  particulHr  house, 
and  foUuwlng  the  two  females  who  were 
there  to  another  house,  which  was  also  forci- 
bly entered,  is  full  and  uncontradicted.  But 
coansel  for  appellant  contends  the  jury  was 
not  authorized  by  the  facts  to  Bnd  the  burg- 
lary was  committed  with  the  intent  charged, 
which  is  the  only  ground  relied  on  for  re- 
TenaL  It  is  not  shown,  certainly,  whnt  was 
Hie  intentof  appellant  in  breaking  and  enter- 
ing the  houses,  and,  being  deaf  and  dumb,  he 
did  not  attempt  to  explain,  and  his  conduct 
was  certainly  extraordinary, — particularly, 
in  following  the  two  females  from  the  cabin 
where  they  slept  to  the  main  dwelling-house, 
occupied  by  half-dozen  persons  or  more.  But, 
IS  it  is  the  province  <>t  the  jury  to  judge  of 
and  determine  questions  of  fact,  we  do  not 
feel  authorized  to  disturb  the  verdict,  espe- 
cially as  there  was  evidence  tending  to  show 
the  intent  of  the  burglary.  Judgment  af- 
firmed. 


EmBBT  v.  COMHOirWBALTR. 

(Court  of  A.ppecU»  of  Keatudtu.    Nov.  21, 1880.) 
MUBDBK — INSTBCCTIOKS — OoiTTntvAJiaa. 

1.  On  a  trial  for  murder,  where  the  evidenoe 
tends  to  show  that  the  killing,  though  caused  by 
dstendanVa  recklessness,  was  accidental,  it  is  er- 
ror not  to  include  in  the  charg«  an  Instruction  as 
to  involuntary  manslaughter. 

2.  Where  due  diligence  has  been  used,  a  con- 
Unnanoe  shoald  be  granted  to  procure  the  attend- 
ance of  witneases  by  whose  testimony  defendant 
expects  to  prove  that  the  killing  was  accidental, 
sod  that  he  and  deceased  were  on  friendly  terms. 

Appeal  from  circuit  court,  Lee  county. 

"Not  to  be  officially  reported." 

Bdward  W.  Htnes,  M.  A.  Edtoards,  and 
T.  B.  Blakey,  for  appellant.  P.  W.  Hardin, 
Atty.  Gen.,  for  the  Commonwealth. 

I^roR,  J.  The  negro  William  Embry 
was  indicted  in  the  Lee  circtiit  court  for  the 
marder  of  Daniel  Crouch,  and  sentenced  to 
be  hung.  It  seems  from  the  evidence  that 
tbe  accused  and  the  deceased,  together  with 
others,  were  engaged  in  loading  a  wagon 
with  flour,  and,  tbe  head  of  one  of  tbe  bar- 
rels foiling  out,  the  deceased  and  the  accused, 
in  a  playful  and  humorous  manner,  began  to 
tbrow  the  flour  on  each  other.  The  accused 
gathered  up  a  handful  of  the  substance  and 
threw  it  on  the  deceased,  when  the  latter 
laid,  "Don't  throw  no  more  of  that  flour  on 
me.  Will  Embry,"  and  Embry  responded  by 
i^yiogf  "Don't  tell  me  not  to  do  anything," 
and  cast  another  liandful  in  Crouch's  face. 
Crouch  then  threw  a  handful  into  Embry's 
face,  when  Embry  stepped  to  the  water's 
edge,  (they  being  at  the  river.)  washed  the 
flour  fiwm  his  face,  and,  returning,  drew  a 


pistol  from  his  pocket  and  pointed  it  at 
Crouch,  with  his  linger  on  the  trigger,  say- 
ing  to  Crouch,  "You  won't  tell  me  to  do 
nothing;"  Crouch  responding,  "Tiike  that 
pistol  out  of  my  face."  The  accused  then 
turned  the  pistol  towards  the  ground,  and, 
as  some  of  the  witnesses  say,  began  to  work 
the  cylinder;  and  then,  raising  his  arm  up, 
with  pistol  in  hand,  "it  went  off, "  (to  use  the 
language  of  all  the  witnesses:)  the  ball 
passing  through  the  head  of  the  deceased, 
killing  him  instantly.  The  deceased  was  in 
a  stooping  posture,  and  as  he  raised  up  the 
pistol  went  off.  The  accused  testifled  on  the 
trial,  and  his  statement  differs  but  little,  if 
any,  from  the  statements  of  the  witnesses 
for  the  state;  tbe  entire  proof  showing  that 
both  of  the  parties  were  in  good  humor. 
The  accused  swore  that  the  shooting  was  ac- 
cidental; that  it  was  an  old  pistol,  and  he 
had  no  idea  it  would  fire, — and.  from  his 
statement,  was  much  disturbed  at  the  tak- 
ing the  life  of  his  fellow  laborer.  The  ac- 
cused, according  to  tbe  testimony,  was  reck- 
less in  the  use  of  the  pistol;  but,  the  facts 
conducing  to  show  that  the  flring  was  unin- 
tentional, the  severity  of  tbe  punishment  re- 
quires a  careful  consideration  of  the  case. 
Tbe  accused  was  indicted  at  tbe  September 
terra  of  the  court,  and  tried  during  the  same 
term.  He  applied  to  the  clerk  of  the  court, 
before  the  indictment  was  returned,  for  a  sub- 
poena for  witness's  who  lived  in  an  adjoin- 
ing county,  and  was  informed  that  no  sub- 
poena could  be  issued  until  the  grand  jury 
had  acted  on  his  case.  As  soon  as  the  in- 
dictment was  returned  he  had  subpoenas  is- 
sued for  iiis  witnesses,  and  one  of  them  placed 
In  the  hands  of  the  sheriff.  His  witnesses 
were  Black  Diamond  and  Stonewall  Jackson, 
by  whom  he  expected  to  prove  that  tbe  shoot- 
ing was  accidental,  and  that  himself  and  de- 
ceased were  on  friendly  terms.  The  manner 
of  the  shooting  the  defendant  himself  had 
stated  when  examined  as  a  witness,  and  tbe 
only  reason  for  having  the  absent  witnesses 
present  was  to  show  the  friendship  between 
the  two,  and  the  sorrow  expressed  at  the 
time  by  the  accused  for  the  death  of  his 
friend.  What  effect  the  testimony  of  th  se 
absent  witnesses  may  have  had  on  the  minds 
of  the  Jury  we  are  not  able  to  say;  and.  as 
the  life  of  the  accused  is  involved  in  the  is- 
sue, it  is  idle  to  speculate  as  to  what  wouUI 
have  been  the  result  if  all  the  testimony  had 
been  heard,  and  particularly  when  looking 
to  the  condition  of  the  accused,  and  the  cir- 
cumstances surrounding  him.  Although  an 
ignorant  negro,  he  evidently  saw  the  neces- 
sity of  having  his  witnesses  present,  that  the 
jury  might  fully  understand  the  case,  and  to 
mitigate  the  punishment,  if  any  had  to  be 
inflicted.  He  had  no  means  of  sending  for 
his  witnesses;  was  without  money  to  em- 
ploy counsel;  and  hence  the  necessity  of 
giving  to  him  as  much  delay  as  was  reason- 
able, in  order  that  his  attorneys,  who  bad 
been  appointed  to  defend  for  him,  might  pre- 
pare bis  defense.    He  is  entitled  under  the 
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law  to  a  notice  of  10  days  to  prepare  hbi  de- 
fense ill  a  civil  action,  and,  wliile  a  trial  in 
a  criminal  case  may  be  had  at  any  time  after 
the  indictment,  if  the  witnesses  for  the  state 
and  the  accused  are  present,  yet,  when  vrit- 
neases  for  the  state  or  the  accused  are  absent 
whose  testimony  might  enlighten  the  jury  on 
the  issue  to  be  tried,  and  due  diligence  has 
been  used  to  obtain  them,  the  case  should  be 
continued.  The  attorneys  for  the  defense 
were  actin;;,  not  from  any  employment  by 
the  acoused,  but  from  a  sense  of  professional 
duty  only;  having  been  required  to  make  de- 
fense for  one  so  unfortunate  as  not  to  be  able 
to'procure  the  attendance  of  his  witnesses,  or 
to  employ  counsel.  These  attorneys  have 
followed  the  case  to  this  coart;  feeling,  no 
doubt,  that  the  responsibility  for  the  result 
of  this  trial  might  attach  to  them,  if  no  ap- 
peal was  prosecuted.  Without  discussing 
the  facts  of  this  case,  or  even  the  law  when 
applied  to  the  facts,  as  there  must  be  another 
trial,  we  can  only  say  that  an  instruction 
presenting  every  phase  of  the  case  should 
tiave  gone  to  the  jury;  and,  therefore,  an  in- 
struction as  to  involuntary  manslaughter 
should  have  been  given.  Judgment  reversed, 
and  remanded  for  a  new  trial,  and  for  proceed- 
ings consistent  with  this  ppiuion. 


Vbal's  Adh'b  «,  Vbal. 
(Court  of  Appeals  of  Kentucky.  Nov.  31, 1889.) 
LnuTinoN  o»  Aotionb— Tktjsts. 
In  proceedings  to  settle  an  estate,  dece- 
dent's wife  was  made  defendant,  and  in  her  answer 
set  up  a  note  ezeonted  to  her  by  her  husband,  and 
alleged  that  it  was  given  for  money  which  she  bad 
allowed  her  husband  to  receive  from  her  father's 
estate,  under  an  agreement  that  he  would  hold  it 
In  trust  for  her,  and  as  her  separate  estate.  The 
reply  denied  the  making  of  the  agreement,  and 
pleaded  the  statute  of  limitation,  ueld,  that  the 
admissions  of  the  reply,  in  not  denying  the  rela- 
tionship, the  amount  of  money  received  from  her 
father's  estate,  and  the  execution  of  the  note,  ipso 
facto  established  a  trust  in  the  wife's  favor,  and 
a  demurrer  to  the  reply  was  properly  sustained. 

Appeal  from  circuit  court,  Fayette  county. 
"To  l)e  officially  reported." 
Beauahamp  A  Allen,  for  appellant.     Kin- 
head  <&  Darnall,  for  appellee. 

Holt,  J.  October  1, 1865,  Dory  Veal  exe- 
cuted to  hiB  wife,  the  appellee,  (Susan  Veal,) 
bis  promissory  note  for  $2,214.78,  due  one 
day  thereafter.  The  consideraticm  is  not  re- 
cited in  tlie  note.  It  says,  "for  value  re- 
ceived of  her."  He  died  testate  in  1888. 
He  devised  to  lier  what  the  law  gave  her, 
merely,  and  to  three  of  his  several  children 
the  entire  remainder  of  his  estate.  The  will 
makes  no  reference  to  the  note.  The  admin- 
istrator cum  testamento  anneioo  brought  this 
action  to  settle  the  estate.  The  appellee, 
being  made  a  defendant,  asserted  the  note  by 
a  proper  pleading.  Her  answer,  among  other 
matters,  avers  that  about  the  time  a  suit  was 
brought  to  settle  her  father's  estate  her  hus- 
band agreed  with  her  that  if  she  would  allow 
him  to  receive  what  would  he  coming  to  bar 


tTiva.  it  he  would  hold  It  in  trust  for  her,  and 
as  her  separate  estate,  free  from  marital 
rights  upon  his  |>art;  that  there  was  ad- 
judged to  her  in  said  suit,  aa  a  distributee, 
the  sum  of  82.214.78;  that,  by  reason  of  the 
agreement,  she  by  an  answer  consented  and 
requested  that  the  money  be  paid  to  her  bus- 
band;  that  the  master's  report  filed  in  the 
cause  shows  that  the  money  was  received  by 
her  hnsband;  and  that  in  evidence  of  the 
agreement  he  executed  to  her  the  note.  The 
record  of  the  Suit  to  settle  her  father's  estate 
was  referred  to  as  a  part  of  her  answer,  and, 
by  a  consent  order  mnde  in  the  court  below, 
was  made  an  exhibit  in  this  one.  It  is  not 
copied,  however,  in  the  transcript  for  this 
appeal.  The  appellant  has  chosen  to  bring 
up  H  part  of  the  record.  This  he  may  do,  but 
at  his  peril.  We  must,  therefore,  assume 
that  all  of  the  averments  of  the  answer  rela- 
tive to  what  is  shown  by  the  record  of  the 
old  suit  would  t>e  sustained  by  it,  if  it  were 
a  part  of  the  record  Iteforv  us.  The  reply  de- 
nies that  the  agreement  named  between  the 
appellee  and  her  husband  was  ever  made,  and 
pleads  the  statute  of  limitation  in  bar  of  any 
recovery  upon  the  note.  A  demurrer  to  it 
was  sustained,  and  a  judgment  rendered,  al- 
lowing the  note  as  a  debt  against  the  estate. 
It  Is  evident  the  estate  Is  solvent.  No  ques- 
tion is  therefore  presented  between  the  widow 
and  creditors,  and  the  inquiry  as  to  error  is 
confined  to  a  consideration  of  the  pleadings, 
the  note,  and  its  legal  effect. 

It  may  now  be  regarded  as  a  settled  rule  In 
this  state  that  such  an  agreement  as  that  re- 
lied upon  by  the  widow  will  be  upheld  in 
equity  against  the  heirs  or  distributees  of  the 
husband,  and,  under  proper  circumstances, 
against  even  his  creditors.  Maraman'a 
Adm'r  v.  Maraman,  4  Mete.  (Ky.)  84;  Lati- 
mer V.  Glenn,  2  Bush,  535.  It  must,  of 
course,  be  sufficiently  established.  Here  it 
is  urged  that,  the  words  used  in  her  answer 
setting  forth  the  agreement  having  l>een  de- 
nied by  the  reply,  the  deoiarrer  to  it  was  im- 
properly sustained,  and  evidence  was  neces- 
sary in  support  of  it.  In  short,  that  the  case 
should  have  proceeded  to  a  trial  upon  testi- 
mony. The  reply,  however,  by  a  failure  to 
deny,  admits  that  the  appellee  was  the  wife 
of  the  decedent;  the  amount  coming  to  lier 
from  her  father's  estate;  the  receipt  of  it  l>y 
her  husband;  and  the  execution  of  the  nute 
to  her.  This  admission  ipso  facto  estHb- 
lishesatrust  in  her  favor.  These  admitttd 
facts,  in  and  of  themselves,  declare  that  the 
hnsband  held  the  fund  for  the  wife.  No  other 
reasonaliie  interpretation  can  be  given  to 
them.  They  indubitably  fasten  a  trust  cluir- 
acter  upon  the  transaction.  He  certainly  in- 
tended something  by  the  execution  of  the 
note.  It  was  certai  nly  dasi  gned  to  have  eome 
effect.  No  satisfactory  reason  can  be  given 
for  its  execution,  other  than  that  he  intended 
the  fund  represented  by  it  to  remain  the  sep- 
arate estate  of  the  wife.  If  this  had  not  been 
the  purpose,  and  the  parties  intended  it  to 
beoome  the  propecty  of  tiie  lausitand,  then  no 
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note  would  have  been  given.  As  between 
tlie  husband  and  wife,  it  was  not  necessary 
tbat  the  note,  in  order  to  create  in  her  a  sep- 
arate use,  should  contain  words  to  that  ef- 
fect: and  the  only  reasonable  construction 
wtiich  can  be  put  upon  the  admitted  facts  is 
that  the  parties  to  the  transaction  designed 
a  separate  use  in  the  wife.  The  presump- 
tion arising  from  them  is  conclusive.  In 
and  of  themselves  they  establish  it.  This 
being  so.  the  plea  of  limitation  is  not  avail- 
able. The  husband  is  to  be  regarded  as  a 
trustee  of  the  fund  for  the  wife.  He  held  it 
for  her  sole  use.  This  fact  he  recognized  by 
tlie  receipt  of  it,  and  the  execution  of  the 
note  to  her;  and  this  trust  relation  continued 
until  his  death,  and  prevented  the  running  of 
tbe  statute.  Matson  v.  Matson,  4  Mete. 
(Ky.)  262.  The  demurrer  to  the  reply  was 
therefore  properly  sustained,  and  the  judg- 
ment allowing  the  note  as  a  debt  against  the 
tsUte  is  affirmed. 


Cabt£B's  Adh'b  f>.  Cabteb. 

(CbMTt  eif  A.vpaal*  of  Kentuefcv-    I'or.  8S,  1889.) 

Wills— OoaTBST—Coan. 

On  oonteat  of  a  will,  which  is  (aatainad.  It  Is 

error  to  tax  attorney's  feaa  and  oosts  of  oontestant 

tgaioat  the  estate. 

Appeal  from  circuit  court,  'Marion  county. 

"Not  to  be  officially  reported." 

The  oaae  was  originally  appealed  to  the  su* 
perior  court,  where  tbe  judgment  was  af-^ 
Ormed. 

W.  B.  Harrlion,  tat  appellant.  Awitt  <& 
BuutU,  for  appellee. 

Prtob.  J.  Sallie  Carter,  an  unmarried 
woman,  died,  leaving  a  last  will,  by  which 
ihe  disposed  of  her  estate.  A  sister  of  tbe 
testatrix  contested  the  probate  of  tbat  paper, 
and  tbe  result  was  a  verdict  and  judgment 
sustaining  the  will.  The  court  below,  by  its 
judgment,  required  the  estate  of  the  testatrix 
to  pay  the  attorney's  fees  and  costs  expended 
by  the  slater  of  the  testatrix  in  contesting 
tlie  will.  This  was  error.  There  was  no 
more  reason  tor  allowing  the  heir  at  law  her 
costs,  if  unsuccessful,  in  this  litigation  than 
there  would  have  been  in  any  ordinary  action 
decided  adverse  to  her  claim.  She  may  have 
had  probable  cause  for  doubting  the  mental 
ca|>acity  of  her  sister  to  execute  such  a  paper, 
or  to  question  the  testamentary  act  upon 
other  grounds;  still,  this  will  not  authorize 
the  court  to  require  the  successful  party  to 
pay  tbe  costs.  The  court  and  jury  have  said 
that  no  legal  grounds  existed  for  invalidat- 
taig  the  paper,  and  this  appellee,  like  any 
other  unsuccessful  litigant,  must  pay  the 
eosts  of  the  litigation,  such  as  are  usually 
taxed  in  favor  of  the  one  party  against  the 
other  in  ordinary  actions;  each  party  paying 
thdr  employed  attorn^s.  An  executor,  who 
has  been  nominated  as  such  by  the  will  of 
tbe  testator,  must  offer  tbat  paper  for  pro- 
bate, and  may  expend,  when  done  in  good 
faith,  what  may  lie  reasonable  and  proper  for 
v.l2s.w.no.l7— 25 


that  purpose;  and  in  his  settlement,  although 
the  paper  may  be  rejected,  will  be  allowed 
his  necessary  expenditures.  If  an  executor 
is  to  be  made  individuHlly  responsible  for  bis 
attempt  to  discharge  this  plain  duty  the  law 
imposes  on  him,  it  would  deter  good  men 
from  assuming  such  a  Qdncial  relation,  and 
Wve  such  testamentary  papers  in  the  cus* 
tody  of  those  willing  to  speculate  on  the  re- 
sults of  litigation.  On  the  other  hand,  if 
others  than  those  to  whom  the  testator  has 
conHded  the  control  of  his  estate,  or  tbe  law 
has  imposed  the  duty  of  probating  the  will, 
are  allowed  to  contest  the  validity  of  last 
wills  and  testaments  at  the  expense  of  thei 
estate,  cases  would  often  arise  that  are  now 
unlieard  of  where  circumstances  would  indi- 
cate the  necessity  of  contesting  the  capacity 
of  tbe  owner  to  dispose  of  what  belongs  to 
him.  The  judgment  below  is  therefore  re> 
versed  and  remanded,  with  directions  to  set 
aside  the  judgment  allowing  costs  and  attor- 
ney's fees  to  the  appellee,  and  for  proceed- 
ings consistent  with  this  opinion.  Gilbert  v. 
Bartlett,  9  Bush,  49. 


Mm>D  e.  M0LUOAIT  et  oZ. 
(Court  of  Appeal*  of  Kefttuclsy.    Nor. »,  188>.) 

BOKSB— RlOHTS  or  SUBSTIBS. 

A  olaim  a^inst  the  estate  of  his  prinoipal, 
by  a  surety,  for  pajrment  of  a  bond  which  is  not 
asaiened  to  hioi,  ia  on  an  account,  and  not  on  the 
bond. 

Appeal  from  circuit  court,  Washington 
county. 

"Not  to  be  officially  reported." 

Petition  for  modification  of  opinion  delir- 
ered  by  Judge  Pbtob,  reported,  ante,  263. 

John  W.  Lewis  and  J.  W.  8.  Clements,  for 
appellant     W.  O.  MeChord,  for  appellees. 

Pbb  Cuktau.  We  are  at  a  loss  to  know 
upon  what  legal  rule  counsel  for  the  appel- 
lant bases  his  argument  that  tlie  daim 
against  the  estate  of  Skidmore  is  on  a  replev- 
in bond,  and  not  in  the  nature  of  an  account. 
There  was  no  assignment  of  the  bond  to  ap- 
pellant, but  only  a  receipt  to  bim  from  the 
sheriff  acknowledging  the  payment  by  the 
appellant.  The  estate  or  the  executor  then 
became  indebted  to  the  appellant  for  so  much 
money  paid  as  the  surety.  This  account  has 
been  running  for  near  15  years,  and  is  barred; 
as  much  so  as  a  verbal  promise  upon  a  suffi- 
cient consideration  would  have  been,  if  en- 
tered into  between  tbe  parties.  This  case 
was  argued  here  as  if  there  was  a  cross-ap- 
peal, and  one  had  been  prayed  in  the  court 
below;  but  this  will  not  avail,  because  tbe 
Code  requires  the  cross-appeal  to  be  prayed 
here.  But  when  no  question  is  raised  here 
until  after  a  judgment  or  an  opinion  by  this 
court,ia8  to  tbe  cross-appeal,  although  it  was 
argued  at  length  by  the  appellee,  ought  the 
court  to  reopen  the  case,  and  deny  to  the  ap- 
pellee a  reversal?  It  perhaps  would  be  de- 
parting from  the  usual  practice  to  rule  that 
the  reversal  was  proper  when  no  cross-appeal 
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was  granted.  In  this  case,  however,  the  ap- 
pellant brought  two  suits, — one  to  recover 
one-half  the  land ;  and  the  other  to  subject 
the  land,  or  appellees'  interest  in  it,  to  pay 
this  ancient  debt.  The  cases  were  consoli- 
dated, and  tlie  entire  subject-matter  of  con- 
troversy was  the  right  of  the  appRllant  or  the 
appellees  to  this  land,  and,  if  belonging  to 
the  appellees,  the  right  of  the  appellant  to 
subject  it  to  the  payment  of  this  debt.  The 
judgment  may  be,  and  perhaps  is,  severable; 
but  the  court  has  a  discretion  as  to  whether 
it  will  be  treated  as  a  several  judgment,  un- 
der the  circumstances  of  tliis  case.  We  are 
disposed  to  reverse  the  entire  judgment,  and, 
if  a  rehearing  was  granted,  it  would  be  made 
to  apply  to  the  whole  case. 


Von  Qundt  v.  Commonvtealth. 
(Court  of  Appeals  of  Kentucky.    Nov.  26, 1889.) 

UUBDBR — ^IkBTBDOTIOSB. 

1.  On  •  trial  for  murder,  where  defendant  has 
been  jointly  Indioted  with  others,  and  it  appears 
that  deceased  was  killed  by  a  blow  on  the  head,  in 
a  difficulty  with  him  and  others,  brought  on  by  de- 
fendant, in  which  the  oo-defeadants  participated, 
an  instruction  that  if  defendant  strudc  deceased, 
not  In  necessary  self-defense,  and  deceased  did  not 
die  therefrom,  defendant  was  guilty  of  assault  and 
battery  only,  is  properly  refused. 

2.  It  is  also  proper,  in  such  case,  to  refuse  in- 
structions based  on  the  idea  that  where  one  of  sev- 
eral co-defendants  is  shown  to  be  guilty,  but  it  is 
not  shown  l>eyond  a  reasonable  doubt  which  one, 
the  jury  must  acquit,  where  the  jury  are  instructed 
that  before  they  can  convict  they  must  believe  be- 
yond a  reasonable  doubt  that  defendant  struclcthe 
fatal  blow,  or  that  one  or  more  of  his  co-defend- 
ants did  it,  and  he  advised,  aided,  or  assisted. 

S.  It  is  not  necessary,  to  sustain  a  conviction 
in  such  case,  to  show  a  conspiracy  l>etween  defend- 
ants, or  any  of  them,  to  attaclc  or  injure  deceased, 
where  the  indictment  contains  no  such  charge. 

4.  Where  the  jury  are  charged  that  they  must 
believe  beyond  a  reasonable  doubt  that  the  blow 
was  struck  with  an  instrument  capable  of  produc- 
ing death,  an  instruction  on  involuntary  man- 
slaughter Is  property  refused. 

Appeal  from  criminal  court.Kenton  county. 

"Not  to  be  offlcially  reported." 

Hallam  A  Myers  and  Weeden  <&  O'Neal, 
for  appellant.  P.  W.  Hardin,  Atty.  Gen., 
and  W.  W.  Cleary,  for  the  Commonwealth. 

Holt,  J.  Jacob  Von  Gundy  complains  of 
his  conviction  for  manslaughter,  and  sentence 
of  four  years' conBnement  in  the  penitentiary 
tor  killing  of  Harry  Terlau.  The  indictmentis 
a  joint  one,  for  murder,  against  the  appellant, 
Julia  De  Pugh  and  Thomas  Flanigan ;  the  last 
two  t)eing  brother  and  sister.  It  cliarges  that 
the  appellant  struck  the  fatal  blow,  the  other 
two  defendants  being  present,  and  advising 
and  assisting,  or  tliat  Julia  DePugh  gave  the 
mortal  hurt,  with  the  appellant  and  Flanigan 
present,  aiding  and  abetting  the  killing.  No 
conspiracy  is  charged.  The  single  question 
presented  is  whether  the  trial  court  erred  in 
giving  or  refusing  instructions  to  the  jury. 
It  appears  tliat  upon  the  night  of  the  killing, 
and  sliurtly  before  the  fatal  ditBculty,  the  ap- 
pellant and  one  Deglow  had  some  trouble  at 
a  dance,  the  former  being  the  aggressor.   He 


left  the  room,  threatening  Deglow.  There 
is  evidence  that  this  was  repeated  after  he 
left  the  room,  and  that  he,  apparently  with  a 
view  to  violence,  provided  himself  with  a 
broken  billiard  cue.  Previous  to  going  to  the 
dance-room  he  had  been  in  company  with  hii 
co-defendants  at  another  dance,  in  an  adjoin- 
ing house.  He  rejoined  tliem  after  getting 
the  broken  billiard  cue;  and  all  of  them,  to- 
gether with  others  of  their  company,  then  en- 
tered a  saloon  underneath  the  hall  where  the 
difficulty  had  taken  place  with  Deglow.  Aft- 
er this  the  latter,  in  company  with  the  de- 
ceased, and  perhaps  one  or  two  other  com- 
panions, came  down-stairs  from  the  hall,  and 
went  into  the  saloon;  one  of  the  number  hav- 
ing proposed  that  tliey  take  a  drink  before  go- 
ing home.  With  this  purpose  in  view,  tliey 
wentuptothe  bar;  theappellant,  VonGundy, 
being  then  seated  at  a  table  with  the  otiier 
defendants,  and  perhaps  others,  in  another 
part  of  the  room.  As  they  did  so,  the  appel- 
lant got  up,  and  advanced  to  the  bar,  Flani- 
gan following  him.  Upon  reaching  there  he 
made  an  offensive  remark.  It  was  of  such  a 
character  that  Terlau  did  not  understand  to 
whom  it  was  addressed,  and  be  therefore  in- 
quired, with  some  warmth.  Von  Gundy 
then  said,  in  substance,  to  Deglow  that  he 
was  wanting  to  flgbt  him,  and  that  the  "kid" 
— referring  to  Flanigan — could  whip  him. 
Flanigan  readily  assented  to  this  tribute  to 
his  ability;  and  after  some  further  talk,  in 
which  the  deceased  appears  to  have  taken  no 
part,  Deglow  either  drew  back  his  beer-glass 
to  strike  Flanigan,  or  did  strike  at  him;  and 
the  latter  knodced  him  down.  About  this 
time  the  De  Fugb  woman,  Amazon-like,  ad- 
vanced to  the  parties,  beer-glass  in  hand; 
she  having  said,  just  at  the  beginning  of  it, 
that  if  any  one  laid  hands  on  any  of  their 
party,  to  kill  them.  All  the  parties  were 
drinking  more  or  less.  A  general  melfe  en- 
sued. Just  after  Deglow  was  knocked  down 
the  deceased  was  struck  a  fatal  blow  upon  the 
head,  which  fractured  his  skull,  and  resulted 
in  a  few  hours  thereafter  in  his  death.  It 
does  not  appear  that  he  was  taking  any  part 
in  the  fight,  unless  an  effort,  made  about  the 
time  he  was  struck,  to  pull  Flanigan  off  the 
prostrate  Deglow  can  be  so  considered.  There 
is  evidence  that  the  accused  struck  the  de- 
ceased just  as  he  tell  to  the  floor;  but  whether 
with  his  Qst,  merely,  or  with  something  in 
his  hand,  does  not  clearly  appear.  Other  wit- 
nesses say  that  the  woman  struck  the  de- 
ceased with  her  beer-glass.  Both  may  have 
struck  him;  but,  if  but  one  ot  them,  then 
whether  it  was  one  or  the  other  matters  not, 
as  it  is  evident  a  blow  from  one  killed 
him,  and  the  other  was  aiding  in  the  attack. 
The  accused  at  once  left  the  scene.  He  told 
an  acquaintance  the  same  night  that  he  had 
gotten  into  the  worst  scrape  ot  his  life, 
and  had  killed  a  man  by  hitting  him  on  the 
head.  He  went  to  a  hotel  the  next  morning 
in  the  city  where  the  difllcnity  took  place,  and 
got  a  room  to  sleep  a  while,  refusing  to  ro- 
ister or  give  his  name,  and  then  left  the  state. 
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bnt  was  arrested  In  Indiana,  and  broaght 
back  for  trial. 

It  is  perfectly  evident  the  appellant  brought 
on  the  difflcolty  which  ended  in  the  death  of 
young  Terlan;  and,  however  much  he  may 
now  regret  it,  or  this  court  feel  for  his  wife 
and  children,  he  must  atona  to  the  offended 
law.  It  is  unnecessary  to  consider  the  in- 
structions as  to  murder,  as  the  appellant  was 
oonvictod  of  manslaughter  only.  The  jury 
were  told,  in  substance,  that  if  they  believed 
from  the  evidence,  to  the  exclusion  of  a  rea- 
sonable doubt,  that  the  appellant,  In  sudden 
heat  and  passion,  and  not  in  self-defense, 
struck  the  fatal  blow  with  a  beer-glass,  or 
other  instrument  capable  of  producing  death, 
or  that  Julia  De  Pugh  or  Thomas  Flanigan, 
or  either  of  them,  did  so,  and  the  accused, 
being  present,  in  sadden  beat  and  passion, 
and  not  in  self-defense,  advised  or  aided  in 
the  commission  of  the  same,  they  should  find 
him  guilty  of  manslaughter. 

Numerous  instructions  were  asked  by  the 
appellant,  and  properly  refused.  It  would 
not  have  been  proper  to  have  told  them  that, 
although  they  might  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  the  appel- 
lant, not  in  his  necessary,  or  apparently  nec- 
essary, self-defense,  struck  the  accused,  yet, 
if  he  did  not  die  therefrom,  they  should  find 
the  appellant  guilty  of  assault  and  battery 
only.  The  circumstances  of  the  case  did  not 
warrant  such  an  instruction.  There  was  no 
assault  and  battery  in  it.  The  man  was  slain; 
and  the  instructions  given  limited  the  right 
to  convict  the  accused  either  to  his  having 
done  the  deed  not  in  self-defense,  or  to  advis- 
ing or  aiding  his  co-defendants  to  do  it.  For 
the  same  reason  the  court  properly  refused 
the  instrnctions,  asked  by  the  accused,  l)a8ed 
upon  the  Idea  that  where  some  one  of  several 
defendants  is  shown  to  be  guilty,  but  it  is  not 
shown  beyond  a  reasonable  doubt  which  one, 
an  acquiUal  must  res  uit.  The  j  u  ry  were  dis- 
tinctly told  that  before  they  could  convict  the 
appellant  they  must  believe  from  the  evi- 
dence, to  the  exclusion  of  a  reasonable  doubt, 
either  that  he  committed  the  life-taking  act, 
or  that  his  co-defendants,  or  one  of  them,  did 
it,  and  be  advised,  aided,  or  assisted  him,  her, 
or  them  in  doing  so. 

It  was  not  necessary  to  a  conviction  to 
show  that  any  conspiracy  had  been  formed 
between  the  defendants,  or  any  of  them,  to 
attack  the  deceased,  or  do  him  injury.  The 
indictment  contained  no  such  charge.  It  was 
sufficient  it  the  appellant  either  struck  the 
fatal  blow,  or,  being  present,  advised  or  en- 
ooarsged  or  aided  another  to  do  so. 

The  Instruction  as  to  involuntary  man- 
slaughter was  properly  refused.  The  jury 
bad  already  been  told  that  they  must  believe 
from  the  evidence,  to  the  exclusion  of  a  rea- 
sonable doubt,  that  the  striking  was  done 
with  some  instrument  capable  of  producing 
death.  This  being  so,  then,  as  the  striking 
was  intentional, — done  with  evil  intent,  and 
a  purpose  to  do  barm, — such  an  instruction 
should  not  have  been  given.    It  is  evident 


the  blow  was  inflicted  with  sncb  an  instru- 
ment. Death  resulted.  Thejudgment  is  af- 
firmed. 


Goss  et  ai  e.  Fbohan  et  at. 

(Court  of  Appeals  of  Kentucky.    Nov.  26, 1889.) 

IlXESITIlCiLTa    CEn.I>RBK— EyiDBNoa  ov    iLLSOni- 
MAOT — ADUIrTBRT. 

1.  A  child  was  bom  on  January  3, 1885.  It  ap- 
peared that  the  mother  had  left  her  husband's 
Douse  on  April  4, 1884,  and  never  saw  him  aj^n, 
he  dyinK  on  June  8,  1884.  The  mother  testified 
that  Bhe  aad  sexual  interoourse  with  her  husband 
on  April  8,  1884.    The  husband  was  afflicted  with 


January,  1884,  owingf  to  his  BWoUen  condition. 
This  physician  visited  bim  on  March  81,  and  April 
8, 1884,  and  frequently  before  and  after,  and  found 
him  growing  worse  constantly.  The  nurse  who 
was  with  him  daily,  and  slept  with  him,  testified 
that  his  swelling  did  net  abate  between  March  81st 
and  April  8tb,  and  that  he  did  not  liave  sexual  in- 
tercourse with  his  wife  on  April  8d,  nor  at  any 
other  time  for  several  months  before.  It  appeared 
that  husband  and  wife  quarreled  frequently  oefore 
she  left  him;  that  the  wife  often  said  that  he 
could  not  have  sexual  Interoourse  before  his  sick- 
ness ;  and  that  both  said  that  they  had  ceased  such 
interoourse  for  at  least  a  year  before  his  death. 
The  wife  had  sexual  intercourse  with  another  man 
on  April  4,  188L  and  several  times  thereafter.  A 
physician  testified  that  the  usual  period  of  gesta- 
tion is  from  278  days  to  380  days.  Other  witnesses 
testified  that  the  hnsband  was  seen  going  ahont 
his  business  in  April  and  May,  and  tiutt  no  swell- 
ing was  observed.  Held,  on  claim  by  the  child  to 
the  husband's  estate,  tJiat  the  child  was  illeglU- 
mate. 

8.  Evldenoe  is  admissible  of  the  conduct  and 
statements  of  the  husband  and  wife  while  living  to- 
gether, apparently,  in  that  relation,  tending  to 
show  non-aocess,  as  the  presumpUon  of  access, 
from  opportunity,  is  not  donolnslve. 

8.  in  Buoh  case,  evidence  is  admissible  of  adul- 
tery on  the  part  of  the  wife  as  corroborating  the 
evidence  of  non-aocess. 

4.  Under  Qen.  St.  Ky.  c.  81,  {  18,  and  Id.  & 
69,  {  8,  providing  that  if  a  wife  voluntarily  leaves 
her  husband,  and  lives  in  adultery,  she  shall  for- 
feit her  dower  and  distributable  share  in  her  hus- 
band's estate,  it  is  not  necessary  that  the  wife, 
in  order  to  forfeit  such  rights,  shall  live  oonstant^ 
with  one  man  in  adultery  during  her  abandonment 
of  her  husband,  but  it  is  sufficient  if  she  has  sex- 
ual interoourse  with  any  man,  or  men  periodically, 
or  when  convenient. 

Appeal  from  Louisville  law  and  equity 
court. 

"To  be  officially  reported." 

Burton  Vance,  Thos.  H.  Hines,  J.  Jf.  Wil- 
kina.  Abbot  &  Rutledge,  and  Brown,  Humph- 
rey &  Davie,  for  appellants.  Helm  <&  Bruoe, 
for  appellees. 

Bennett,  J.  Minnie  B.  Froman  is  the 
widow  of  Solomon  Froman,  deceased.  He 
died  testate  on  the  Sd  day  of  June,  1884. 
Soloman  White  Froman,  son  of  Minnie  B. 
Froman,  was  begotten  during  the  wedlock  of 
Soloman  Froman  and  Minnie  B.  Froman, 
and  was  born  on  the  3d  day  of  January,  1885, 
about  seven  months  after  the  death  of  the 
putative  father,  Soloman  Froman.  Soloman 
Froman's  will  made  no  provision  for  this 
after-born  child,  nor  any  provision  for  Min- 
nie R.  Froman,  the  widow.  Soloman  White 
Froman  claimed  the  entire  estate,  under  the 
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statute,  as  an  after-born  pretermitted  child. 
The  widow  renounced  the  provisions  of  the 
wili,  and  claimed  her  dowable  and  distribu- 
table share  of  the  estate.  Issue  was  joined 
as  to  the  legitimacy  of  Soloman  White  Fro- 
man,  and  as  to  the  forfeiture  of  the  widow's 
dowable  and  distributable  interest  by  reason 
of  her  abandoning  her  husband,  Soloman  Fro- 
man,  and  living  in  adultery.  These  issues 
were  decided  against  the  devisees  under  the 
will,  and  they  have  appealed  to  this  court. 

It  is  to  be  regretted  tliat  questions  like 
these  should  ever  arise  in  the  courts  of  this 
commonwealth.  Kentucky's  matrons  are 
famed  for  their  high  sense  of  virtue  and  ex- 
emplary conduct;  and  it  is  to  be  regretted 
that  the  conduct  of  Mrs.  Minnie  R.  Froman 
was  so  radical  a  departure  from  this  fair 
fame  as  to  impel  us  to  declare  her  son,  Sol- 
oman Wliite  Froman,  illegitimate.  The  proof 
is  that  Mrs.  Froman  left  the  house  of  her 
husband,  Soloman  Froman,  on  the  morning 
of  the  4th  of  April,  1884,  and  went  direct  to 
Bowling  Qreen,  to  the  bouse  of  a  Mrs.  Wil- 
son, where  she  remained  at  least  a  week,  and 
then  returned  to  Louisville,  and  took  board- 
ing with  a  certain  woman,  and  there  re- 
mained as  boarder  until  the  death  of  lier  hus- 
band; never  visiting  or  seeing  her  husband 
after  she  left  his  house  on  the  4th  of  April 
preceding,  although  she  left  him  sick  of  a  fa- 
tal disease,  of  which  be  died  on  the  3d  of 
June.  Mrs.  Fioman  claims  that  her  hus- 
band, Soloman  Froman,  on  the  <mornlng  of 
the  3d  of  April, — the  day  before  she  left  his 
bouse, — sent  for  her  to  come  to  bis  room ;  that 
she  went,  and  he  then  had  sexual  intercourse 
with  her,  getting  her  with  child.  If  this 
story  is  to  be  believed,  the  appellee  Soloman 
White  Froman,  having  been  thereafter  born 
wltbin  the  usual  time  of  gestation,  is  the 
child  of  Soloman  Froman.  But  is  tlie  story 
to  be  believed  ?  Does  not  the  proof  disclose 
a  state  of  case  that  utterly  repels  the  truth  of 
this  story?  Does  not  the  proof  show  a  state 
of  case  that  repels  any  presumption  of  sexual 
Intercourse  whatever?  We  think  it  does. 
Let  us  see.  We  find  that  Soloman  Froman 
on  the  11th  day  of  November,  1883,  was  af- 
flicted with  Bright's  disease,  and  dropsy 
of  the  bowels,  scrotum,  and  thighs.  Dr. 
Griffith  attended  on  him  almost  daily,  and 
treated  him  for  these  diseases,  until  the  7th 
day  of  January,  1884,  at  which  time  he  turned 
the  case  over  to  Dr.  Holluway,  and  he  at- 
tended on  Froman  almost  daily,  and  treated 
him  for  these  diseases,  until  his  death.  Fro- 
man continued  to  grow  worse  from  the  time 
Dr.  Qriffltb  commenced  attending  on  him  un- 
til be  died.  Thai  his  condition  may  clearly 
appear,  we  quote  from  Dr.  Holloway's  testi- 
mony, which  is  as  follows:  "He  had  oedema 
of  the  lungs,  or  asthmatic  breathing,  and  fre- 
quent paroxysms  of  asthma,  excessive  bron- 
ehicB.  He  had  general  dropsy.  This  dropsy 
was  more  generally  displayed  by  the  accumu- 
lation in  bisabdomen;  by  enlargement  of  the 
skin ;  by  the  dropsy  of  the  skin  of  the  abdomen, 
and  the  loins,  back,  and  thighs;  of  the  akin 


of  the  thighs  and  legs,  and  by  the  general 
excessive  accumulation  of  the  fluid  in  the 
scrotum,  and  in  the  skin  of  the  penis, — so 
much  so  that  the  penis  proper  could  not  be 
seen  upon  an  examination;  only  the  orifice. 
He  had  frequent  attacks  of  vomiting,  and  ob- 
stinate constipation,  with  loss  of  appetite. 
He  was  mentally  dull,  unless  when  aroused 
by  some  special  cause  of  excitement.  He 
had  what  is  called  'hebetude.'  With  or 
without  anodynes,  he  aroused  at  my  visits  in 
a  sleepy  way  in  his  bed  or  chair,  and  had  to 
be  questioned  t)efore  he  would  give  any  an- 
swer about  his  case.  When  aroused  by  any 
special  cause  of  excitement,  he  was  more 
talkative,  but  confined  himself  to  the  subject 
that  excited  him ;  and  then,  when  that  passed 
away,  he  would  relapse  into  his  condition  of 
hebetude.  His  nrine  was  very  scant,  and 
when  boiled  with  nitric  acid  it  had  the  ap- 
pearance of  soiled  boiled  white  of  an  egg. 
His  case  was  plainly  one  of  Bright's  disease 
in  its  advanced  stages."  "This  was  his  con- 
dition when  I  saw  him  in  January,  1884. 
The  dropsical  condition  of  the  penis  and 
scrotum  grot  steadily  worse  from  the  first 
time  I  saw  him ;  only  the  orifice  of  the  skin 
where  the  penis  was  could  be  seen.  He 
could  not  have  bad  sexual  intercourse  from 
the  time  I  saw  him  in  Januar;-,  1884.  In 
his  physical  condition  it  was  not  possible  for 
him  to  have  emitted  semen  into  a  woman. 
It  was  not  possible  for  him  to  have  had  con- 
nection with  a  woman  at  any  time  during  my 
attendance  upon  him.  The  usual  period  of 
gestation  is  from  278  days  to  280  days."  In 
h  is  second  deposition,  he  says:  "  I  am  satis  fied 
that  he  was  not  physically  capable  of  per- 
forming the  sexual  act.  I  do  not  think  that 
it  was  possible  for  him  to  enter  a  woman  so 
as  to  bring  the  semen  in  the  track  in  sucb  a 
manner  that  the  spermatozoa  could  find  their 
way  to  the  otm.  I  visited  him  from  the  8d 
to  the  9th  of  February,  excepting  the  8tb; 
then  from  the  10th  to  the  15th,  excepting  the 
14th.  I  visited  liim  the  17th,  19th,  20th,  21st. 
23d,  25th,  27th,  and  1st  of  March;  thentbe4tb 
and  7th  of  March,  twice  th^t  week;  then 
the  11th  of  March,  once  that  week;  then  the 
16th,  21st,  22d,  23d,  and  27th  of  March;  then 
the  81st  of  March  and  8th  and  11th of  April; 
then  the  16th  and  19th  of  April;  then  23d 
and  27th  of  April  and  3d  of  May,  6th  of 
May,  and  10th  of  May.  Then  I  visited  him 
on  the  11th,  IStb,  14th.  IStli,  16tb,  of  May, 
and  the  19th,  20th,  2l8t,  22d,  23d,  and  on  the 
24tb;  twice  on  the  25th;  to  the  Slst,  inclu- 
sive, twice  every  day;  twice  on  the  1st  of 
June;  and  twice  on  the  3d  of  June,  the  day 
of  his  death." 

From  what  Dr.  HoUoway  says,  it  was  a 
physical  impossibility  for  Soloman  Froman 
to  get  his  wife  with  child  at  the  respective 
dates  that  he  visited  him.  Is  it  possible  that 
the  swelling  could  have  abated  between  the 
Slst  of  March  and  the  8th  of  April  enough  to 
enable  him  to  have  sexual  intercourse  at  any 
time  during  said  period  ?  It  may  be  possi- 
ble, but  it  seems  to  us  tliat  such  a  conclusion 
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is  wholly  irrational.  The  doctor  in  bis  al- 
most daily  visits  before  and  after  said  time, 
fonnd  him  so  swollen  as  to  be  incapable 
of  performing  the  sexual  act.  and  glow- 
ing worse  all  the  time.  So  it  seems  that 
there  is  no  ground  whatever  for  forming  any 
rational  conclusion  tliat  the  swelling  so 
abated  within  said  time  as  to  enable  him  to 
bare  had  sexual  intercourse.  Siicb  a  conclu- 
sion would  be  wliolly  irrational.  But  we  are 
Dot  left  to  conjecture  about  this  matter;  for 
the  nurse,  who  was  in  daily  attendance  upon 
ikilornan  Froman,  and  slept  witH  him  nightlj, 
during  said  time,  says  that  his  swelling  did 
not  abate,  nor  did  his  condition  at  all  im- 
prove. He  also  says  thHt  he  knows  Soloman 
Froman  did  not  have  sexual  intercourse  with 
Mrs.  Froman  on  the  morning  of  tlie  3d  of 
April,  nor  at  any  other  time  for  several 
months  previoas.  It  also  appears  that  Solo- 
man  and  Mrs.  Froman  lived  like  cats  and 
dogs  for  several  months  prior  to  her  leaving 
hia  house  on  the  4th  of  April;  that  he  usually 
spoke  of  her  as  the  "damned  dirty  bitch," 
and  she  of  him  as  "the  damned  old  son  of  a 
bitch."  He  accused  her  of  poisoning  him, 
and  she  said  that  she  had  poisoned  him  in 
order  to  get  him  out  of  the  way.  She  also 
said,  time  and  again,  he  could  not,  even  be- 
fore he  was  taken  sick,  have  sexual  inter- 
course; that  she  and  he  had  ceased,  for  at 
least  a  year  before  his  death,  to  ha^e  inter- 
course with  each  other.  He  said  the  same 
thing.  It  also  appears  from  the  proof  that 
she  bad  sexual  intercourse  with  Ed  Ward,  in 
Bowling  Green,  on  the  night  of  the  4th  of 
April,  and  several  other  times  during  her 
stay  in  that  city,  and  afterwards  with  anoth- 
er. It  also  appeal's  that  during  her  marriage 
state,  before  and  after  her  sojourn  in  Bowling 
Green,  she  wrote  this  Ed  Ward  unchaste  and 
lascivious  letters.  Theappellees  did  introduce 
proof  to  the  eSect  that,  in  April  and  May, 
Soloman  Froman  was  seen  going  about  his 
bosiness,  and  that  no  swelling  was  observed, 
and,  from  the  way  that  he  handled  himself, 
no  unasusl  swelling  existed.  These  wit- 
nesses might  be  mistaken  as  to  the  time. 
Their  recollection  may  be  explained  upon  the 
ground  of  mistake  as  to  time;  but  these  doc- 
tors and  nurses  had  reason  to  fix  and  recol- 
lect the  time.  There  is  scarcely  any  room 
for  an  honest  mistake.  Their  story  is  either 
tme,  at  least  as  to  the  swollen  condition  of 
this  man,  or  it  is  a  fabrication.  From  the 
high  character  of  the  physicians,  and  the  ap- 
parent honesty  of  the  nurses,  the  latter  fact 
is  wholly  improbable. 

Bat  it  is  contended  that  the  proof  of  the 
conduct  of  Mr.  and  Mrs.  Froman  towards 
<ach  other;  their  expressions  of  hatred  and 
fear  of  each  other;  their  statements  during 
the  time  that  they  lived  together,  apparently, 
as  husband  and  wife,  as  to  non-access, — are 
incompetent  as  tending  to  show  non-access. 
It  is  also  contended  that,  where  parties  have 
opportunities  of  access, — sexual  intercourse, 
—the  child  begotten  in  wedlock  is  conclu- 
sively presumed  to  be  legitimate.    We  do 


not  so  understand  the  law  as  to  either  propo- 
sition. We  understand  the  law  to  be  that 
where  the  husband  and  wife  have  opportuni- 
ties of  access,  there  arises  a  very  strong  pre- 
sumption that  they  did  have  it;  but  this  pre- 
sumption may  be  overcome  by  clear  proof  to 
the  contrary,  which  may  consist  of  proof 
that  the  husband  was  incompetent  to  have 
sexual  intercourse,  or  from  some  cause  he  had 
declined  to  have  sexual  intercourse  with  his 
wife,  or  she  with  him.  If  such  proof  of  con- 
duct, declarations,  etc.,  were  not  admitted  as 
proof,  it  would  be  almost  impossible  to  prove 
that  the  husband  and  wife  had  declined  to  have 
sexual  intercourse  with  each  other.  It  is  a 
fact  that  husbands  and  wives,  though  living 
In  the  same  house  or  on  the  same  farm,  have 
often  so  lived,  not  as  husband  and  wife,  but 
in  fact  in  a  state  of  separation;  so,  in  the 
abseucjQ  of  proof  of  ooqstant  watch  over 
them,  night  and  day,  it  would  be  impossible 
to  prove  non-access  unless  the  proof  of  con- 
duct, declarations,  eto.,  wera  admitted  as 
evidence. 

It  is  also  contended  that  the  proof  of  adul- 
tery on  the  part  of  the  wife  was  incompe- 
tent. Where  access  is  either  expressly  or 
impliedly  admitted,  snch  proof  is  ordinarily 
inadmissible,  unless  it  is  such  proof  as  un- 
questionably establishes  the  fact  of  illegit- 
imacy; as  that  of  the  adulterous  intercourse 
by  a  white  woman,  having  a  white  husband, 
with  a  negro,  and  the  child  born  in  the  usu- 
al course  of  time  thereafter  was  a  negro.  But 
where  proof  shows  that  the  husband  is  not 
capable  of  performing  the  sexual  act,  or  that 
the  parties  have  abstained  from  performing 
the  sexual  act,  then  it  is  competent  to  prove 
adultery  on  the  part  of  the  wife  as  corrobo- 
rating the  main  fact.  If  Mrs.  Froman  was 
shown  to  be,  in  fact,  a  Tirtuous  woman,  snch 
fact  would  create  the  belief  that  there  was 
some  mistake  or  false  swearing  in  reference 
to  the  incompetency  or  non-access  of  her  hus- 
band, or  else  incline  the  chancellor  to  adopt 
the  theory  of  the  expert  physicians,  to  ftie 
effect  that  though,  from  the  swollen  condi- 
tion of  Froman,  he  could  not  enter  Mrs.  Fro- 
man's  person,  yet  in  his  effort  to  make  the 
entry,  his  semen  found  its  way  into  the  vagU 
na,  and  the  appellee  Soloman  White  Froman 
was  the  fruit.  But  the  proof  of  her  adultery 
drives  away  these  conjectures  and  strained 
theories,  made  in  behalf  of  chastity,  and  cor- 
roborates the  proof  of  non-access. 

We  do  not  understand  that,  where  the  hus- 
band's access  is  either  expressly  or  impliedly 
admitted  or  proven  about  the  time  the  child 
is  begotten,  the  child's  legitimacy  is  in  all 
such  cases  conclusive.  The  presumption,  in 
such  cases,  is  only  conclusive  where  proof 
may  be  introduced,  pro  and  con,  as  to  the 
question  of  legitimacy.  No  probabilities  can 
be  weighed  and  considered.  The  fact  of  ille- 
gitimacy, in  such  case  cannot  be  established 
by  the  weight  of  evidence.  Nothing  short  of 
some  fact  thoroughly  established,  and  which, 
when  established,  cannot  be  explained  away, 
as  the  case  just  mentioned  of  a  white  woman 
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having  a  negro  child,  will  be  allowed  to  pre- 
vail against  the  presumption.  The  proof  of 
the  illegitimacy  of  the  child,  begotten  in  wed- 
lock, is  a  direct  attack  upon  the  mother's 
virtue,  and  an  accusation  of  a  wanton  viola- 
tion of  her  marriage  vows,  and  is  a  stigma 
upon  the  child,  and  taints  its  blood,  if  the 
charge  be  true.  Therefore,  to  hold  that  the 
mother,  thus  assailed,  could  not  support  lier 
own  innocence  and  honor,  and  the  purity  of 
the  blood  of  her  child,  by  her  oath  that  she  was 
true  to  herself  and  offspring  by  keeping  sacred 
what  is  enjoined  by  both  divine  and  human 
law,  and  upon  the  keeping  of  which  the  re- 
finement and  elevation  of  the  race  depend, 
would  be  a  harsh  rule  indeed.  But,  while 
she  is  allowed  to  do  this,  and  in  dubious  cases 
she  should  do  this,  she  should  not,  upon  cross- 
examination,  be  allowed  to  withhold  any  part 
of  the  truth.  The  whole  truth  should  come, 
although  she  would  have  to  disclose  acts  of 
adultery. 

The  Oeneral  Statutes*  provide,  in  sub- 
stance, that  if  the  wife  volantarily  leaves 
her  husband,  and  lives  in  adultery,  she  shall 
forfeit  her  right  of  dower  and  distributable 
share  in  the  husband's  real  and  personal  es- 
tate. This  statute  does  not  mean  that  she 
shall  constantly  live  with  one  man  in  adul- 
tery during  her  abandonment  of  the  husband, 
in  order  to  forfeit  her  right  of  dower  or  dis- 
tributable share;  but  if  she  admits  any  man 
or  men  to  her  periodically,  or  whenever  it  is 
convenient  or  opportunity  is  afforded,  during 
said  abandonment,  such  conduct  constitutes 
a  living  in  adultery,  within  the  meaning  of 
the  statute.  It  is  clear  from  the  proof  in  the 
cause,  that  Mrs.  Froman's  conduct  was  as 
above  described,  in  consequence  of  which  she 
forfeited  her  right  to  dower  and  distributa- 
ble share  in  Soloman  Froman's  estate.  The 
Judgment  is  reversed,  with  directions  to  deny 
Soloman  White  Froman  any  interest  what- 
ever in  Soloman  Froman's  estate,  and  to  deny 
Mrs.  Froman  any  dower  or  distributable 
sftare  in  said  estate,  and  for  further  proceed- 
ings consistent  with  this  opinion. 


Bledsoe  et  dl.  v.  Mitchell. 
(Supreme  Court  oj  Arkansas.    Nov.  0, 1889.) 

Ia.NDI/>BD'8  LiBN— NoncB. 

In  an  action  to  enforce  a  landlord's  lien  on 
some  oottoD,  defendants  testified  that  tbey  bought 
It  without  knowledge  that  the  seller  owed  pladn- 
tllt  rent,  or  was  plaintifPB  tenant.  PUintlfTs  wit- 
ness teatified  that  he  told  defendants  that  he 
thought  pl^ntUI  had  a  mortgage  on  the  cotton,  but 
did  not  tell  them  that  he  had  a  rent  claim  thereon. 
Held,  that  the  evidence  did  not  warrant  a  decree 
for  plaintiff,  as  it  failed  to  show  notice  to  defend- 
ants of  the  lien. 

Appeal  from  circuit  court,  Foinsett  coun- 
ty; J.  E.  RiDDiOK,  Judge. 

Action  in  equity  by  Enoch  Mitchell  against 
W.  L.  Bledsoe  and  F.  F.  Tillery,  partners, 
to  enforce  a  landlord's  lien  for  unpaid  rent  on 
two  bales  of  cotton  bought  by  defendants  of 


>  (Chapter  81,  i  13,  and  chapter  BH,  i  8.) 


plaintiff's  tenant.  Defendants  testified  that 
they  did  not  know  that  plaintiff  had  a  lien 
on  the  cotton,  or  that  the  party  from  whom 
they  bouglit  it  was  plaintiff's  tenant,  or  that 
he  owed  plaintiff  any  rent.  A  witness  for 
plaintiff  testified  that  he  told  defendants  that 
he  thought  plaintiff  had  a  mortgage  on  tlie 
cotton,  but  did  not  tell  them  that  plaintiff 
had  a  r.ent  claim  thereon.  The  court  found 
that  defendants  bought  with  knowledge  of 
the  Hen,  and  decreed  a  judgment  for  plain- 
tiff, from  which  defendants  appeal. 

Sanders  <ft  Watkint  and  /.  B.  Block,  for 
appellants. 

Per  GiTBUH.  The  decree  in  this  cause 
cannot  be  sustained,  because  the  proof  fails 
to  show  notice  to  the  defendants  of  the  lien 
of  Mitchell.    Reverse,  and  dismiss  the  bill. 


PUMPHBET  et  al.  t.  PUMPHBE7. 

{Supreme  Court  of  Arkansas.  Nov.  8, 188B.) 
DowiB — Election  bt  Widow. 
Uansf.  Dig.  Ark.  {S  3583,  2584,  provide  that 
"if  land  be  devised  to  a  woman,  or  a  pecuniary  or 
other  provision  be  made  for  her  by  wUL  In  lien  of 
dower, "  she  may  elect,  and  shall  be  deemed  to 
have  elected,  snoh  provision,  nnless  within  one 
year  after  her  hnsbMid's  death  she  shall  enter  on 
the  lands  to  be  assigned  as  dower,  or  oommenoe 
proceedings  for  recovery  or  assignment  thereof. 
Sections  2fi94-2598  provide  that  if  a  husband  devise 
or  beqneath  to  his  wife  any  portion  of  his  real  es- 
tate the  widow  may  elect,  and  must  within  18 
months  after  the  death  of  the  husband,  execute  s 
deed  of  release  to  the  heirs, — otherwise  she  will  be 
deemed  to  have  chosen  nnder  the  will;  also,  Uiat 
the  record  of  the  deed  shall  be  sufficient  notice  of 
the  renunciation  of  the  provision  of  the  will.  Held, 
that  where  a  husband  devises  land  and  jiersonalty 
to  his  wife  she  is  entitled  to  18  months  to  execute 
the  release ;  and  the  former  statute  applies  where 
the  husband  makes  a  settlement  other  than  by 
will,  or  where  he  bequeaths  personalty  alone,  or 
where  a  provision  Is  made  for  the  wife  by  another 
than  the  husband. 

Appeal  from  circnit  court.  Grant  county; 
J.  B.  Wood,  Judge. 

Action  by  Sarah  T.  Pumphrey  against  one 
Pumphrey  and  one  Garroll,  her  husband's 
executors,  to  have  dower  allotted  in  the  es- 
tate of  her  husband,  and  to  secure  what  she 
claimed  as  her  homestead  rights.  Judgment 
was  rendered  by  the  probate  court  against 
appellants  and  others,  and  they  appealed  to 
the  circuit  court,  where  judgment  was  again 
rendered  against  them ;  and  from  that  judg- 
ment tbey  prosecute  this  appeal. 

Thos.  B.  Martin,  for  appellants.  Rat- 
eliffe  <&  Fletcher,  for  appellee. 

OocEitiLL,  C.  J.  The  controlling  question 
on  this  appeal  is  whether  a  widow  to  whom 
lands  of  which  her  husband  died  seised  have 
been  devised,  and  personal  property  be- 
queathed, by  the  husband,  must,  if  she  desires 
to  take  dower  under  the  statute,  make  her 
election  to  do  so  by  entering  upon  the  land  to 
be  assigned  as  dower,  or  by  bringing  suit  for 
its  assignment  within  a  year  after  the  death 
of  her  husband,  as  provided  by  sections  2583. 
2584,  Mausf.  Dig.,  or  whether  she  may  do  ao 


Digitized  by 


Google 


Ark.) 


FUMFHREr  V.  PUMPBBEY. 


891 


bv  executing  to  the  heirs  a  deed  of  release 
and  quitclaim  of  the  lands  devised  within  18 
montlis  after  his  death,  under  authority  of 
sections  2596-2598.  The  case  comes  within 
the  terms  of  either  set  of  provisions,  if  we 
look  to  one  without  recurring  to  the  other, 
and  ttie  question  is,  bow  shall  the  statute  be 
construed,  when  all  are  viewed  together? 
Both  the  12  and  18  month  limitations  are 
found  in  the  Bfty-second  chapter  of  the  He- 
vised  Statutes  of  1838,  under  the  title  of 
"Dower."  As  the  chapter  was  never  pub- 
lished in  the  session  acts  of  the  legislature, 
we  take  it  to  be  one  of  those  enacted  by  the 
general  assembly  at  the  suggestion  of  the  re- 
visors  who  were  appointed  to  prepare  a  code 
of  civil  and  criminal  laws  under  the  act  of 
October  6,  1886.  The  first  17  sections, 
including  the  12-month  limitation  in  ques- 
tion, were  copied  without  material  change 
from  the  Revised  Statutes  of  New  York. 
Tbey  prescribe  what  lands  the  widow  shall  l>e 
endowed  of,  and  then  provide  that  if  land 
shall  be  given  or  assured  in  jointure  to  an  in- 
tended wife,  or  a  pecuniary  provision  made 
for  her,  in  lieu  of  dower,  to  which  she  assents 
in  the  manner  pointed  out  by  the  statute,  she 
sbail  not  be  entitled  to  dower  in  his  lands. 
Manaf .  Dig.  g§  2579-2581.  It  is  then  provided 
that  if  the  jointure  or  pecuniary  provision  in 
lieu  of  dower  is  made,  without  the  woman's 
assent,  before  marriage,  or  if  made  after 
marriage,  she  shall  have  the  right  to  elect 
whether  she  will  take  dower  in  the  lands,  or 
tlie  provision  that  was  intended  to  be  in  lieu 
of  it.  Id.  g  2582.  Then  follow  the  provisions 
which  give  rise  to  this  appeal,  viz.:  "Sec. 
2588.  If  land  be  devised  to  a  woman,  or  a 
pecuniary  or  other  provision  be  made  for  her 
by  will,  in  lieu  of  her  dower,  she  shall  make 
ber  election  whether  she  will  take  the  land  so 
devised  or  the  provision  so  made,  or  whether 
she  will  be  endowed  of  the  lands  of  her  hus- 
band. Sec  2584.  When  a  woman  shall  be 
entitled  to  an  election  under  either  of  the  two 
last  preceding  sections,  she  shall  l>e  deemed 
to  hare  elected  to  take  such  jointure,  devise, 
or  pecuniary  provision,  unless  within  one 
year  after  the  death  of  her  husband  she  shall 
enter  on  the  lands  to  be  assigned  to  her  for 
ber  dower,  or  commence  proceedings  for  the 
recovery  or  assignment  thereof." 

Now,  if  the  land  is  devised  to  a  woman  by 
ber  husband,  the  case  will  plainly  fall  with- 
in the  letter  of  these  provisions,  if  there  is 
nothing  else  in  the  statute  to  indicate  a  con- 
trary intention;  and  she  would  t>e  required 
to  make  her  election  within  12  months 
after  her  husband's  death,  to  entitle  her  to 
dower.  That  is  the  construction  the  statute 
has  always  received  in  New  York.  But  pro- 
Tisions  were  added  to  our  law  which  are  not 
found  in  the  New  York  statute,  and  which 
do  not  readily  harmonize  with  all  that  we 
we  had  borrowed  from  it,  and  from  that 
cause  confusion  arises.  Personal  property 
was  not  the  subject  of  dower  at  commoo  law, 
and  the  New  Yoric  statute  did  not  extend 
the  right  to  that  species  of  property.    For 


that  reason,  the  provisions  in  relation  to 
the  widow's  election  which  we  borrowed  from 
the  New  York  statute  (which  was  in  turn 
founded  on  St.  27  Hen.  YIII. ;  4  Kent,  Comm. 
56)  do  not  profess  to  bar  dower,  on  failure  to 
renounce  the  will,  in  any  thing  except  lands. 
But  in  our  act  provision  was  made,  subse- 
quent to  these  sections,  for  dower  in  person- 
al property.  It  was  further  provided  that  if 
the  husband  should  devise  land  or  bequeath 
slaves  to  his  wife,  and  die  seised  thereof,  the 
provision  should  be  taken  in  lieu  of  dower, 
unless  the  will  declared  otherwise;  and  the 
bar  was  not  limited  to  dower  in  lands,  but 
plainly  extends  to  every  species  of  property 
of  which  the  widow  may  be  endowed.  But, 
since  personalty  has  been  made  the  subject  of 
dower,  doubtless  an  equitable  estoppel  would 
arise  to  the  claim  of  dower  in  personalty  un- 
der sections  2582,  2583,  as  well  as  under  the 
subsequent  sections.  This  would  be  ih  anal- 
ogy to  the  relief  given  by  the  courts  of  chan- 
cery from  the  strict  legal  construction  of  St. 
27  Hen.  YIII.  The  statute,  instead  of  vest- 
ing the  widow's  right  to  elect  between  the 
land  or  slaves  offered  by  the  husband's  will 
and  her  right  to  dower  upon  the  general  pro- 
visions of  sections  2583,  2584,  which  were 
broad  enough  to  cover  it,  specifically  pre- 
scribes a  different  time  and  mode  by  which 
she  shall  evidence  her  dissent  in  such  cases. 
It  was  to  t>e  done  witliin  18  months  after  the 
death  of  her  husband,  by  executing  to  the 
heirs  a  deed  of  release  and  quitclaim  of  the 
lands  and  slaves  provided  for  her  by  the  hus- 
band's will.  Sections  2594-2598.  Recording 
the  deed  was  declared  to  be  notice  of  the 
widow's  renunciation  of  the  provisions  of 
the  will.  The  abolition  of  slavery  has  re- 
moved the  only  species  of  personal  property 
to  which  these  provisions  of  the  statute  re- 
lated, and  a  devise  of  lands  is  all  that  is  now 
embraced  within  their  terms.  We  have,  then, 
two  several  provisions  of  the  same  act,  ap- 
parently prescribing  different  limitations 
within  which  the  widow  may  make  her  elec- 
tion to  take  dower  instead  of  the  benefits  of 
the  will.  It  is  argued  that  the  provisions 
may  be  reconciled  by  construing  the  12- 
month  limitation  as  prescribing  the  period 
within  which  the  widow  must  manifest  her 
election  to  take  dower  by  entry  or  suit,  and 
the  second  as  allowing  her  the  full  period  of 
18  months  within  which  to  execute  to  the 
heirs  a  release  of  the  lands  devised  to  her. 
The  result  of  that  construction  would  be  only 
to  make  a  failure  to  execute  the  deed  within 
18  months  revoke  a  previously  declared  re- 
nunciation. But  the  statute  manifestly  in- 
tends that  executing  and  recording  the  deed 
in  the  manner  and  within  the  time  prescribed 
by  the  statute  shall  in  itself  constitute  a 
complete  renunciation  of  the  benefits  of  the 
will.  If  it  is  necessary  that  the  execution  of 
the  deed  of  release  should  be  coupled  with 
the  entry  or  suit  prescribed  by  section  2584 
in  order  to  perfect  a  renunciation,  why  pre- 
scribe that  the  filing  of  the  deed  for  record 
should  be  notice  of  the  renunciation?    The 
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entry  or  institution  of  salt,  which,  It  ia  ar- 
igued,  are  the  only  evidence  of  rennnciation, 
would  be  notice  in  themselves.  As  if  to  em- 
phasize the  fact  that  the  execution  of  the  deed 
in  the  manner  and  time  prescribed  by  statute 
sliould  be  regarded  as  a  renunciation,  and  to 
distinguish  it  from  the  other  methods  pre- 
scribed in  section  2584,  the  statute  denomi- 
nates it  a  "renunciation  by  deed."  Sections 
2597,  2598.  But  renunciation  by  deed  is 
confined  by  the  terms  of  the  statute  to  a  de- 
vise of  lands  by  the  husband  to  the  wife.  If 
a  settlement  is  made  by  the  husband  upon 
the  wife  other  than  by  will,  whetlier  of  lands 
or  personalty;  or  if  personalty  is  bequeathed 
by  the  husband  to  the  wife  in  lieu  of  dower; 
or  if  land  is  devised,  or  a  jointure  or  other 
provision  in  lieu  of  dower  is  made,  by  anoth- 
er than  the  husband,  such  as  would  put  the 
widow  to  her  election  under  the  English 
statute, — conditions  not  hkely  now  to  arise, 
— the  limitation  of  12  montlis  on  the  right  of 
election  is  the  only  one  found  in  the  statute 
to  govern:  and  the  intention  to  renounce 
the  provision  made  in  lieu  of  dower  in  either 
of  these  contingencies  should  be  evinced 
within  the  time  and  in  the  manner  pointed 
out  by  section  2584.  The  onambicoous, 
apecitic  direction  of  the  statute  as  to  the  time 
and  manner  of  making  the  renunciation 
when  the  husband  devised  land  to  the  wife 
ia  inconsistent  with  the  previous  general  pro- 
vision as  to  election  contained  in  that  sec- 
tion, and  to  that  extent  the  general  provision 
must  yield  to  the  special.  But,  as  the  for- 
mer covers  a  wider  range  tlian  the  latter, 
both  may  stand  and  liave  operation  in  the 
manner  indicated.  It  follows  that,  when 
lands  of  which  the  husband  died  seised  are 
devised  by  him  to  the  wife,  the  widow  may 
within  18  months  after  his  death  make  her 
election  between  the  testamentary  provision 
and  dower.  As  one  year  ia  the  limitation 
where  the  testamentary  provision  of  proper- 
ty other  than  lands  Is  intended  to  stand  in 
lieu  of  dower,  what  shall  be  the  limitation 
where  the  husband  devises  and  bequeathes 
lands  and  personalty,  as  was  done  in  this 
case?  The  widow  renounced  the  provision 
of  the  will  by  executing  to  the  heirs  a  deed 
which  was  acknowledged  and  recorded  16 
months  after  the  death  of  her  husbund.  The 
eircoit  oonrt  declared  that  her  election  was 
ill  time.  That  conclusion  follows  from  the 
construction  we  have  placed  upon  the  stat- 
ute. When  the  widow  is  put  to  her  election 
between  her  husband's  devise  and  dower, 
she  most  renounce  all  the  provisions  of  the 
will,  if  she  wishes  to  take  dower.  She  cannot 
take  the  bequest  under  the  will  and  get  dower 
in  the  lands,  or  hold  the  lands  under  the  will 
and  get  dower  in  the  personalty.  Bolton  v.Sig- 
ler,  29  Ark.  429.  If  compelled  to  make  her 
election  as  to  the  bequest  within  12  months, 
she  would  be  debarred  of  the  18-months  privi- 
lege which  the  statute  grants  her.  Her  right 
to  dower  in  lands  is  certainly  of  equal  digni- 
ty with  her  dower  right  in  personalty;  and 
there  is  notliing  in  the  act  from  which  we 


should  conclude  that  it  was  the  intention  of 
the  legislature  to  abridge  the  former  right 
merely  because  a  bequest  of  personalty  is 
coupled  with  the  devise  of  land.  The 
provisions  of  the  statute  have  heretofore 
been  adverted  to  by  tlie  court,  but  no  at- 
tempt has  been  made  to  reconi-ile  them. 
Bub  V.  Powers,  19  Ark.  424,  is  the  first  case 
in  which  either  provision  ia  mentioned.  That 
was  a  suit  by  a  negro  for  his  freedom,  de- 
termined in  1858.  His  claim  of  manumis- 
sion rested  in  part  upon  a  will.  The  point 
settled  by  the  court  was  that  the  executor 
should  hold  the  slave  nntil  the  time  for  the 
widow's  election  to  renounce  a  legacy  left 
her  by  the  will  had  expired.  The  opinion 
says  that  IS  months  is  the  period  allowed  for 
that  purpose;  but  the  time  within  which  the 
election  should  be  made  was  not  material  in 
that  case, — one  year  from  the  death  of  the 
testator  not  having  expired  when  the  cause 
was  tried  in  the  circuit  court,  and  more  than 
18  months  having  elapsed  when  it  was  re- 
manded for  a  new  trial  by  this  court.  It  was 
not  essential,  therefore,  for  the  court  to  com- 
pare the  two  provisions,  and  ascertain  which 
should  govern;  and  the  one-year  provision 
was  not  adverted  to.  In  the  case  of  Bolton 
V.  Sigler,  29  Ark.  418,  on  the  other  hand, 
the  court  regaitled  the  12-month  limitation 
as  applicable  to  the  case  of  a  pecuniary  pro- 
vision for  the  wife  made  by  the  huslMnd's 
will  in  lieu  of  dower.  The  case  is  in  conso- 
nance, we  think,  with  the  meaning  of  the 
statute  on  tliat  point.  The  judgment  will 
be  affirmed* 

GosNBLL  e.  State. 
(Supreme  Court  «/  Arhanaae.   Nov.  0, 1880.) 
IdosMBiiia  DaimiTB— GoRsnnmoKU,  L^w. 
Act  Ark.  April  4, 1887,  providing  that  den- 
tists practisine  within  the  state  shall  within  three 
montns  after  the  passa^  of  the  aot  obtain  a  cer^ 
ttBoate  from  the  board  of  examiners,  is  a  proper 
ezeroiae  of  the  police  power  of  thk  state,  and  is 
coastitaUonaL 

Appeal  from  oircnit  court,  Franklin 
county;  O.  S.  CuNNiNeHAM,  Jnd^. 

/.  V.  BourUmd,  fbr  appellant,  if.  B.  At- 
kinson, Atty.  Oen.,  and  T,  D.  Cravjflard,  for 
appellee. 

HuQHBB,  J.  Upon  an  indictment  under 
the  act  of  the  general  assembly  of  1887,  (page 
259,)  regulating  the  practice  of  dentistry  in 
this  state,  appellant  was  convicted  and  Qned, 
and  appealed  to  this  conrt.  The  proof  showed 
that  he  was  a  resident  of  the  state,  and  had 
been,  and  was  at  the  date  of  ttie  passage  of 
the  act,  practising  dentistry  in  Franklin 
county;  and  that  he  failed  to  procure  a  cer- 
tificate from  the  board  of  dental  examiners 
authorizing  him  to  practice  the  same,  in  ac- 
cordance with  section  5  of  said  act,  with- 
in  three  months  after  the  passage  of  the 
same;  and  that  he  practiced  dentistry  on  the 
lOtli  fit  April,  1888.  The  act  was  approved 
4th  of  April,  1887.  The  board  was  appointed 
the  Gih  day  of  May,  1887,  and  orgimised  the 
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28th  of  said  month.    After  the  flrst  meeting, 
there  was  no  other  meeting  of  the  board  be- 
fore the  finding  of  the  indictment.    By  resc- 
lotion  at  their  first  meeting,  the  laoard  fixed 
their  annual  meeting^at  such  time  and  place 
as  the  State  Dental  Association  miglit  hold  its 
annual  meetings.     The  sabstanoe  of  a  reso- 
Intion  passed  by  the  board  at  its  flrst  meet- 
ing, calling  on  all  dentists  to  come  forward 
and  register,  was  published  in  the  Arkansas 
Gazette.     On  the  14th  of  July,  1887.  appel- 
lant apidied  by  letter  to  the  secretary  of  the 
board  to  register,  and  was  informed  that  the 
time  had  expired  for  registration,  and  that  he 
would  have  to  come  before  the  board  and  be 
examined.    He  afterwards  applied  to  be  reg- 
istered as  of  July  14,  1887,  and  was  not  per- 
niitted  to  register.    It  is  contended  that  tine 
act  deprived  appellant  of  a  right  to  foUow  a 
lawfal  occupation;  that  it  is  unreasonable, 
nnwise,     and    unconstitutional.    Whatever 
may  be  thought  of  tlie  hardships  the  act  might 
work,  it  was  not  impossible  for  the  appellant 
to   have    complied   with  section   5  thereof, 
which  provided  that  "every  person  engaged 
In  the  practice  of  dentistry  or  dental  surgery 
within  this  state  at  the  time  of  the  passage  of 
this  act  shall,  within  three  months  thereafter, 
cause  his  or  her  name  and  residence  and  place 
of  business  to  be  registered  with  said  board 
of  examiners,  upon  which  said  board  shall 
iaaoe  to  such  person  a  certificate,  duly  signed 
by  a  majority  of  the  members  of  said  board, 
and  which  certificate  shall  entitle  the  person 
to  whom  it  is  issued  to  all  the  rights  and 
privileges  set  forth  in  section  1  of  this  act." 
It  is  not  to  be  presumed  that  the  board  would 
not  have  acted  upon  the  registration  of  the 
name  of  the  applicant.    Had  it  failed  to  act. 
It  might  have  been  compelled  to  do  so  by 
fnandatmu.    A  number  of  states  have  acts 
regulating  the  practice  of  dentistry  and  medi- 
cine, with  provisions  similar  to  the  act  we 
are  conaidering,  and  yet  we  have  found  no 
case  in  which  any  of  these  acts  have  been  de- 
clared  noconatitutional.    On   the  contrary, 
ttiey  have  been  repeatedly  held  to  be  constitu- 
tional by  the  highest  courts.    Indiana  has  a 
"dentistry  act"  very  similar  to  this,  except 
that  the  applicant  must  show  that  bis  diploma 
is  from  a  college  of  good  repute,  or  that  be 
has  continuously  practiced  since  29th  May, 
1879,  or  he  must  be  examined  by  the  board 
See  Acts  1887,  p.  58.    -The  board  ia  required 
to  meet  annually  at  the  time  and  place  fixed 
for  the  meeting  of  the  Indiana  State  Dental 
Association,  or  oftener,  at  the  call  of  any 
three  members  of  s^d  dental  association. 
The  validity  of  the  legislation  was  called  in 
question  in  Wilkins  v.  State,  16  N.  E.  Kep. 
198,  apon  grounds  other  than  those  urged 
here;  but  the  same  reasoning  applies.    The 
court  say:   "The  legislative  judgment  that 
the  welfare  of  the  public  requires  that  those 
toacticlng  the  dental  profession  shHil  possess 
tite  necessary  skill  and  learning,  and  shall  ob- 
tain a  certificate,  is  probably  conclusive;  but, 
if  it  were  not,  the  court  must  take  judicial 
knowledge  that  it  ia  a  profession  requiring 


skill.  The  fact  that  the  dentist  employs  his 
professional  skill  upon  an  important  part  of 
the  human  body  is,  of  course,  known  to  every 
one,  and  cannot  be  unknown  to  the  courts. 
As  this  is  known,  it  must  follow  that  it  may 
also  be  judicially  known  that  one  unskilled 
iti  the  profession  may  injure  the  person  who 
employs  him.  As  this  is  so,  then,  as  we 
have  seen,  the  legislature  may  prescribe  the 
qualifications  of  those  permitted  to  practice 
the  profession.  The  board  of  examiners  es- 
tablished under  the  law  is  the  lawfully  con- 
stituted authority,  and  from  it  the  certificate 
required  by  law  must  be  obtained.  The  leg- 
islature, as  the  law-making  power,  has  au- 
thority to  prescribe  the  method  of  procedure. 
Its  authority  does  not  end  with  declaring 
what  qualifications  he  who  enters  upon  the 
practice  of  that  profession  shall  possess.  As 
it  has  plenary  power  over  the  whole  subject, 
it  alone  must  be  the  judge  of  what  is  wise 
and  expedient,  both  as  to  the  qualifications 
required  and  as  to  the  method  of  ascertaining 
those  qualifications.  The  courts  cannot  ex- 
ercise any  supervisory  power  over  the  legis- 
lature, as  long  as  it  keeps  within  the  limits 
of  the  constitution.  ♦  *  «  Doubt  must 
be  resolved  in  favor  of  the  validity  of  the 
statute.  [Citing  cases.]  As  the  legislature 
has  exclusive  power  over  the  entire  subject, 
it  is  our  duty  to  uphold  the  statute,  as  it 
comes  to  us  from  the  legislature  with  the  ex- 
ecutive sanction."  In  State  v.  Bent,  25  W. 
Ya.  1,  the  coastitutionality  of  a  similar  act, 
regulating  the  practice  of  physicians  and 
surgeons,  was  considered.  The  court  say 
(pages  20,  21:)  "Of  course,  the  courts  have 
no  right  to  decide  or  consider  whether  the 
legislature  has  acted  wisdly  in  determining 
what  are  the  requisite  qualifications  which 
one  must  possess  before  he  can  practice  med- 
icine, or  whether  the  legislature  has  adopted 
a  wise  mode  of  determining  whether  such 
qnalificatioDsare  possessed  by  one  who  wishes 
to  practice  medicine.  This  ia  obviously  a 
purely  legislativequestion.  *  *  *  If  this 
court  should,  under  any  such  law  and  general 
declarations  as  to  w bat  should  be  proper  func- 
tions of  govern  Doent,  undertake  to  declare 
void  an  act  of  the  legislature  which,  accord- 
ing to  our  notions,  violated  these  indefinite 
fundamental  principles  of  government,  sim- 
ply because  we  deemed  the  l^islative  action, 
though  within  the  soope  of  their  authority, 
arbitrary,  unjust,  or  oppressive,  we  would 
ourselves  be  clearly  usurping  authority;  and 
I  cannot  see  that  the  situation  of  our  citizens 
would  h6  improved  by  being  subject  to  the 
arbitrary  and  unlimited  control  of  the  courts. 
On  the  contrary,  It  seems  to  me  that  this 
would  constitute  the  worst  of  all  tyrannies." 
This  case,  upon  error  to  the  supreme  court  of 
the  United  States,  was  affirmed.  129  U.  S. 
114.  9  Sup.  Ct.  Hep.  231.  This  doctrine  was 
thus  expressed  in  Hedderich  v.  State,  101  Ind. 
564, 1  N.  E,  Kep.  47:  "Whether  a  statute  Is 
or  is  not  a  reasonable  one  is  a  legislative,  and 
not  a  judicial,  question.  Whether  a  statute 
does  or  does  not  uujustly  deprive  the  citizens 
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of  niitural  righto  is  a  question  for  tb«  legisla- 
ture, and  not  the  courts.  Tliere  is  no  certain 
standard  for  determining  what  are  or  are  not 
the  natural  righto  of  the  citizen.  The  legis- 
lature is  just  as  capable  of  determining  the 
question  as  the  courto.  Men's  opinions  as  to 
what  constitute  natural  righto  greatly  differ; 
and,  if  the  courto  should  assume  the  functions 
of  revising  the  acte  of  the  legislature  on  the 
ground  that  they  invaded  natural  righto,  a 
conflict  would  arise  which  could  never  end, 
for  there  is  no  standard  by  which  the  ques- 
tion could  be  Anally  determined."  Judge 
Cktoley  says:  "^Nor  can  a  court  declare  a  stat- 
ute unconstitutional  and  void  solely  on  the 
ground  of  unjust  and  oppressive  provisions, 
oc  because  it  is  supposed  to  violate  the  nat- 
ural, social,  or  political  righto  of  the  citizen, 
unless  it  can  be  shown  that  such  injustice  is 
prohibited,  or  such  rights  guarantied  or  pro- 
tected, by  the  constitution. "  Cooley,  Const. 
Lim.  (5th  Ed.\  197.  At  another  place  this 
author  says:  The  judiciary  can  only  arrest 
the  execution  of  a  statute  when  it  conflicts 
with  the  constitution.  It  cannot  run  a  race 
of  opinions  upon  pointo  of  right,  reason,  and 
expediency  with  the  law-making  powgr."  Id. 
201.  In  Richardson  v.  State,  47  Ark.  564, 
2  S.  W.  Rep.  187.  which  was  an  indictment 
for  practicing  medicine  without  regis.tration 
as  required  by  statute.  Judge  Smith,  said: 
"Such  legislation  is  a  valid  exercise  of  the 
police  power  of  the  state.  The  object  is  to 
protect  the  public  health  against  the  imposi- 
tions of  charlatans  and  empyrics,  who  pre- 
tend to  exercise  an  art  requiring  skill  without 
a  previous  special  training. "  It  is  competent 
for  the  legislature  to  regulate  the  practice  of 
dentistry  and  dental  surgery  in  such  way  as 
will  not  deprive  the  citizens  of  the  right  to 
follow  a  lawful  avocation.  While  it  was  and 
Is  unlawful  to  practice  dentistry  or  dental 
surgery,  after  the  lapse  of  three  months  from 
the  passage  of  the  act,  without  the  requisite 
certiflcate,  the  appellant  may  make  his  appli- 
cation and  proof  that  he  was  practicing  at  the 
date  of  the  passage  of  the  act,  and  thereupon 
he  will  be  entitled  to  a  certificate  authorizing 
him  to  practice.    Affirmed. 


Haas  et  al.  v.  Eratts. 
(Supreme  Court  of  Texas.    Nov.  13, 1889.) 

Vaxxnsvixirt  Convxtaxobs. 
1.  On  attachment  of  certain  propertj  as  that 
of  plaintifls'  judgment  debtor,  defendant  claimed 
'  It  under  a  conveyance  from  the  debtor,  which  plain- 
tiffs alleged  was  fraudulent.  The  conveyance  was 
of  a  stock  of  goods,  and  accounts,  made  at  a  time 
when  defendant  knew  the  debtor  to  be  insolvent, 

fave  defendant  power  to  carry  on  the  business  in 
Is  discretion,  and  was  made  to  secure  certain 
debts  of  the  grantor  mentioned  in  it,  and  the 
grantor  supposed  that  the  property  conveyed  was 
largely  In  excess  of  such  debts.  Held,  that  the 
question  of  fraud  in  such  conveyance  should  have 
been  submitted  to  the  jury. 

a.  But  it  was  proper  to  refuse  to  declare  such 
conveyance  void  in  law. 

Commissioners'  decision.  Appeal  from  dis- 
trict court.  El  Paso  county;  T.  A.  Falvky, 
Judge. 


AfiUard,  Patterson  A  Bailey  and  Hunter  A 
Foster,  for  appellanto. 

HoBBT,  J.    The  appellanto,  who  were  the 
plaintiffs  in  the  court  below,  caused  several 
writo  of  attachment  to  be  levied  on  the  prop- 
erty involved,  as  the  property  of  Ben  F.  Levy, 
against  whom  each  had  obtained  a  judgment. 
The  property,  which  was  in  appellee's  posses- 
sion, was  claimed  by  liim  under  an  instrument 
executed  by  said  Levy  to  secure  a  debt  alleged 
to  be  due  by  him  to  Isaac  i^evy,  and  one  due 
the  State  National  Bank  of  £1  Paso,  and  by 
the  terms  of  which  appellee  was  constituted 
trustee.    Appellanto  attacked  this  instrument 
upon  the  ground  that  the  property  therein 
mentioned  was  conveyed   by  the   grantor. 
Levy,  with  the  intent  to  delay  and  defraud 
his  creditors.    It  is  obvious  from  this  that 
the  principal  issue  was  whether  the  instru- 
ment, in  connection  with  all  the  facts  de- 
veloped, showed  that  the  conveyance  of  the 
property  was  made  by  the  grantor  with  the 
intention  above  stated.    Such  being  tlie;(tatu« 
of  the  case,  the  court  instructed  the  jury  that, 
"if  they  believed  Levy  executed  the  instru- 
ment conveying  the  property  to  J.  L.  Kraus; 
that  he  accepted  the  trust,  and  took  posses- 
sion; that  Levy  owed  the  National  Bank  and 
Isaac  Levy  the  sum  mentioned;  and  that  the 
assignment  was  made  for  the  purpose  of  pay- 
ing said  debto,  with  the  assent  of  the  credit- 
ors mentioned;  and  the  property  transferred 
was  not  grenter  in  amount  than  the  debts, — 
they  would  find  for  the  claimant.    If  they  did 
not  believe  that  Levy  executed  the  instru- 
ment, but  that  the  property  at  the  time  of  the 
levy  was  the  property  of  Ben  F.  Levy,  and 
in  his  possession,  they  would  find  for  the 
plaintifib."   A  charge  was  asked  by  the  ap- 
pellanto to  the  effect  that,  "if  they  believed 
that  the  transfer  set  up  by  defendant  of  the 
property  from  Ben  F.  Levy  was  made  by  bim 
with  the  primary  intent  of  placing  such  prop- 
erty in  such  position  that  it  could  not  be  levied 
on  by  his  creditors,  sucb  intent  would  render 
the  transfer  fraudulent  and  void  as  to  plain- 
tiffs. "   As  there  was  nothing  in  the  charge 
of  the  court  presenting  this  issue,  it  sliould 
have  been  given,  if  there  was  any  evidence 
tending  to  support  the  averment  of  plaintifiEs 
that  the  conveyance  of  the    property   was 
fraudulent.  The  evidence  established  the  fact 
that  Ben  F.  Levy  was  insolvent  at  the  time 
of  the  execution  of  the  instrument;  that  he 
was  indebted  to  each  of  tlie  appellanto  in  the 
amounto  of.  the  judgmento  respectively  ob- 
tained by  them  against  him.    The  instrument 
was  a  conveyance  by  Ben  P.  Levy  to  *•  J.  L. 
Kraus,  of  £1  Paso  county,  of  all  of  the  for- 
mer's stock  of  goods,  wares,  furniture,  fixt- 
ures, etc.,  situated  in  the  Mindy  building  on 
£1  Paso  street,  including  all  of  his  property 
in  said  building,  except  two  horses  and  one 
wagon,  exempt  by  law;  also  all  of  Levy's 
notes  and  accounto  set  out  in  a  list  attached, 
giving  said  Kraus  possession,  with  full  power 
to  sell  and  dispose  of  said  goods,  wares,  etc., 
on  such  terms  as  to  bim  may  seem  best,  and 
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full  power  to  collect  'said  notes,  etc.,  In  trust, 
to  secure  and  pay  oS  certain  indebtedness 
that  I  owe  as  follows:  A  debt  due  by  me  to 
Isaac  Levy,  of  Chicago,  III.,  amounting  to 
about  $715.00,  and  a  debt  due  the  State  Na- 
tional Bank  of  El  Paso,  amounting  to  about 
92,600.  And  said  Kraus  shall  apply  the  pro- 
ceeds of  the  property  above  conveyed,  and  of 
the  notes  and  accounts  above  transferred, 
after  paying  all  just  expenses  of  this  trust, 
to  the  payment  of  said  debt  in  the  following 
order:  He  shall  pay  ott  first  the  principal  and 
Interest  of  tlie  entire  debt  of  Isaac  Levy; 
and,  second,  the  principal  and  interest  of  the 
debt  of  said  bank."  This  instrument  stipu- 
lated that  Kraus  should  manage  and  sell  said 
property,  and  collect  said  notes  and  accounts, 
under  the  direction  of  the  officers  of  the  said 
bank,  for  the  benefit  of  the  beneficiaries 
named.  Kraus,  the  trustee,  was  Levy's  clerk. 
The  property  was  conveyed  about  5  o'clock  P. 
M.  The  first  attachment  was  levied  about 
dark  of  the  same  evening.  After  the  assign- 
ment be  took  possession,  and  was  in  posses- 
sion when  the  levy  was  made.  An  invoice 
of  the  goods  showed  them  to  be  of  the  value 
of  about  61,880.15.  Articles  amounting  to 
about  965  were  omitted.  The  understanding 
was  that  Kraus  was  to  sell  as  best  he  could, 
using  his  discretion;  and  until  he  could  dis- 
pose of  the  goods  in  bulk,  or  job  lots,  be  car- 
ried on  the  business  as  other  merchants. 
Kraua  did  not  know  Isaac  Levy.  Knew  that 
Ben  F.  Levy  was  Insolvent.  The  list  of 
elainia  annexed  to  the  instrument  amounted 
to  more  than  $2,400.  Levy  thought  these 
claims  were  of  full  value  when  be  assigned. 
The  goods  were  sold  for  about  $1,600  or 
$1,700,  which  the  bank  received.  JSo  one  rep- 
lesented  the  first  beneficiary,  Isaac  Levy,  at 
the  time  of  the  transfer.  He  knew  nothing 
of  it  until  after  the  attacbmeat  was  levied, 
when  be  accepted  by  letter.  The  instrument 
in  tbis  case,  we  think,  was  a  mortgage  with 
the  power  to  sell.  It  conferred  upon  the  trus- 
tee large  discretionary  powers,  and  conveyed 
what  was  supposed  by  the  grantor  to  be 
foods  and  property  $1,000  at  least  in  excess 
of  the  debts  it  purported  to  secure.  It  pro- 
vided that  the  business  might  be  carried  on 
for  sucb  time,  and  in  such  manner,  as  in  the 
judgment  of  the  trustee  was  beneficial.  This 
fact  of  itself,  it  has  been  held,  would  have  the 
street  to  delay  and  postpone  other  creditors 
for  an  indefinite  period  without  their  consent. 
Bamp,  Fraud.  Con  v.  415.  In  Jackson  v. 
Harby,  65  Tex.  710,  where,  nnder  an  instru- 
ment in  some  of  its  features  similar  to  this, 
tbe  issue  of  fraud  was  presented  by  the 
charge,  tbe  court  held,  in  effect,  that  this 
issue  should  have  been  clearly  presented,  and 
not  complicated  with  the  issue  as  to  whether 
there  was  a  conspiracy  to  defraud.  In  the 
present  case  tbe  charge  does  not  submit  the 
qaestion  of  fraud  in  any  manner  as  raised  by 
tbepleadings  and  the  proof.  The  instructions 
given  present  issues  to  the  Jury  about  which 
there  was  no  coniroversy.  Tbe  effect  of  the 
-  charge  was  to  direct  tbe  jury  to  find  for  tbe 


defendant  or  claimant,  becanse  nnder  it  tbe 
jury  could  only  find  for  appellants  if  they  be- 
lieved Levy  did  not  execute  the  instrument, 
and  tliat  the  property  was  his,  and  in  his  pos- 
session at  the  time  of  the  levy.  It  was  im- 
possible for  the  jury,  guided  by  the  facts,  to 
so  find,  as  it  was  not  contended  that  Levy  did 
not  execute  the  deed,  and  tliere  was  no  evi- 
dence that  he  was  in  possession  of  the  prop- 
erty at  the  time  of  tlie  levy.  The  charge  re- 
quested should  have  been  given. 

There  was  no  error  in  refusing  the  special 
instruction  No.  1,  asked  by  plaintiffs  below, 
which  was  to  the  effect  that  the  instrument 
under  which  defendant  claimed  the  property 
as  trustee,  ete.,  was  void  in  law  against  plain- 
tiffs in  this  case.  This  charge  necessarily  re- 
quired the  court  to  determine  as  a  matter  of 
law,  without  the  intervention  of  the  jury, 
that  tbe  conveyance  upon  its  face  was  fraud- 
ulent; that  the  grantor  had  executed  it  with 
the  intention  of  delaying,  ete.,  his  creditors. 
This  conclusion  could  only  have  been  reached 
by  the  court  from  the  language  of  the  mort- 
gage, together  with  the  other  facts  in  evidence 
disclosing  badges  of  fraud,  but  which  tbe 
court.could  not  say  were  beyond  explanation, 
and  which  it  would  have  said,  if  it  declared 
as  a  matter  of  law  that  tbe  mortgage  was 
fraudulent.  Baldwin  v.  Feet,  22  Tex.  710. 
Whether  any  or  all  of  these  badges  were  suf- 
ficient to  establish  the  fact  that  tbe  convey- 
ance was  fraudulent  was  a  question  for  tbe 
jury  to  decide,  guided  by  instructions  from 
the  court,  properly  presenting  that  issue.  As 
we  have  before  stated,  this,  the  vital  issue 
involved,  was  notsubmitted  tothe  jury;  but. 
instead,  they  were  instructed  upon  questions 
al)out  which  there  was  no  material  contro- 
versy, and  which  were  not  decisive  of  the 
rights  of  the  parties.  There  are  other  assign- 
ments, but  we  think  what  we  have  said  dis- 
poses of  those  involving  the  controlling  ques- 
tions in  the  case.  We  think  the  Judgment 
should  be  reversed,  and  tbe  cause  remanded. 

Statton,  0.  J.  Report  of  commissioners 
of  appeals  examined,  their  opiuion  adopted, 
and  the  Judgment  is  reversed  and  cause  re- 
manded. 


SWEETZBB  et  ol.  0.  Glaflin  at  oZ. 
{Supreme  Court  of  Texa*.    Nov.  1, 1880.) 

NBOOTIABLB  INBTBITMBNTS — AOTIOKB  OR — Bvi- 
DBNOB — PlBADINO. 

1.  In  an  action  on  a  note  allseed  In  the  peti- 
tion to  have  been  executed  and  delivered  to  platn- 
tifls  by  defendants,  a  note  shown  to  have  been 
executed  and  delivered  b7  defendsnte  to  a  third 
person,  and  by  him  Indorsed  to  plaintUts,  is  inad- 
missible In  evidence. 

8.  An  allegation  In  a  supplemental  petition 
that  plaintiffs  purchased  the  note  Is  not  Inconsist- 
ent wltb  the  former  allegation,  and  does  not  ren- 
der the  note  admissible. 

8.  Sworn  pleas  by  one  of  the  defendants,  de- 
nying the  execution  of  tbe  note,  and  setting  up  a 
failure  of  consideration,  which  are  withdrawn,  are 
not  admissible  in  evidence. 

i.  Where  defendants'  goods  are  sold  under  at- 
tachment in  such  case,  and  the  proceeds  paid  Into 
the  hands  of  the  clerk,  an  affidavit  and  bond  for  a 
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writ  of  garnishment  and  the  writ  of  ^amiahment, 
In  a  snit  by  third  persons  against  defendants,  are 
not  admissible,  as  the  fund,  being  In  the  custody 
of  the  law.  Is  not  subject  to  garnishment. 

S.  It  is  proper  to  refuse  to  permit  Interroga 
tories  aakect  by  interrenors  of  one  who  is  not  made 
a  party  to  the  suit  to  be  read  in  evidence,  and  to 
take  them  as  confessed  on  the  certificate  of  the 
notary  that  he  refused  to  answer  them. 

0.  It  is  not  error,  as  against  interveners,  to 
allow  defendant  to  withdraw  his  pleas  and  retract 
a  cross-action  in  reconvention,  as  interveners  are 
not  thereby  precluded  from  proving  the  same  facts. 

Appeal  from  district  court,  Marion  county: 
John  L.  Sheppard,  Judge. 

Todd  di  Kovoell,  for  appellants.  C.  A. 
Culberson,  for  appellees. 

Gaines.  J.  This  suit  was  brought  by  ap> 
pellees,  H.  B.  Claflin  &  Co.,  against  Dreeben 
ft  Lewis,  a  mercantile  firm  composed  of  Sol- 
omon Dreeben  and  Sam  Lewis,  to  recover  an 
alleged  indebtedness  of  more  than  816,000, 
evidenced  by  certain  promissory  notes,  one  of 
which  was  for  the  sum  of  $8,746.29.  A  writ 
of  attachment  was  sued  out  and  levied  upon 
a  stock  of  goods,  which  was  sold  by  order  of 
the  district  judge  as  perishable  property,  and 
of  which  the  proceeds,  amounting  to  $18,750, 
were  paid  into  the  hands  of  the  clerk  of  the 
court.  Appellants  Sweetzer,  Pembroke  & 
Co.,  being  creditors  of  Dreeben  ft  Lewis,  also 
brought  9uit,  and  caused  a  writ  of  attach- 
ment to  be  levied  upon  the  same  goods,  sub- 
ject to  the  previous  levy  of  Claflin  ft  Co. 
The  Citizens'  Bank  of  Jefferson,  also  a  cred- 
itor of  the  defendants,  also  brought  suit,  and 
sued  out  a  writ  of  garnishment,  and  cnused 
it  to  be  served  upon  the  clerk  of  the  court  for 
the  purpose  of  reaching  the  proceeds  of  the 
sale.  Sweetzer,  Pembroke  ft  Go.  and  the 
Citizens'  Bank  then  intervened  in  this  suit, 
claiming  levies  upon  the  fund  in  the  hands 
of  the  court,  and  alleging  that  the  attach- 
ment in  this  case  was  sued  out  for  the  pur- 
pose of  defrauding  the  creditors  of  the  de- 
fendants, and  that  the  indebtedness  evidenced 
by  the  note  for  $8,746.29  was  fictitious  and 
fraudulent.  In  declaring  upon  the  note  the 
plaintiffs  alleged  in  their  petition  "that  on 
July  1,  1887,  the  defendants,  under  said  firm 
name,  for  a  valuable  consideration,  made, 
executed,  and  delivered  to  plaintiffs  their  cer- 
tain promissory  note  in  writing  of  that  date, 
wliereby,  7  months  after  date,  ihey  promised 
to  pay  to  the  order  of  themselves  $8,746.29, 
at  471  Broadway,  with  current  rate  of  ex- 
change on  New  York;  and  thereafter,  on  the 
same  day,  defendants  indorsed  said  note  by 
writing  their  firm  name  across  the  back 
thereof."  The  note  offered  in  evidence  reads 
as  follows:  "$8,746.29.  New  York,  July  1, 
1887.  Seven  months  after  date  we  promise 
to  pay  to  the  order  of  ourselves  eighty-seven 
hundred  ferty-six  29-100  dollars,  at  the  471 
Broadway,  with  current  rate  of  exchange 
on  New  York,  value  received.  [Indoreetl:] 
Drebben  &  Lewis.  I.  Lewis."  Isaac  Lewis, 
whose  name  appears  upon  the  note  as  an  in- 
dorser,  testified  on  behalf  of  plaintiffs,  in 
effect,  that  the  note  was  executed  and  deliv- 
ered to  him  in  the  city  of  New  York  by  Sam 


Lewis,  in  settlement  of  an  Indebtedness  dufr 
him  from  Dreeben  ft  Lewis,  which  accrued 
in  1882  by  the  sale  by  him  to  them  of  a  stock 
of  goods,  and  that  after  the  execution  and  de- 
livery of  the  note  to  him  he  indorsed  and 
transferred  it  to  H.  B.  Claflin  ft  Go.  for  a 
valuable  consideration.  The  plaintiffs  also 
proved  by  another  witness  that  the  signature 
of  the  makers  of  the  note  was  in  the  band- 
writing  of  Sam  Lewis.  When  the  note  was 
offered  in  evidence,  interveners  objected,  up- 
on tbe  ground  tiiat  the  execution  of  the  note 
had  not  been  proved;  and  upon  the  further 
ground  that  it  varied  from  the  note  declared 
on  in  the  petition.  The  execution  of  the 
note  was  sufficiently  proved,  prima  facie,  to 
authorize  its  admission  in  evidence;  but  we 
are  of  opinion  that  there  was  a  variance  be- 
tween the  note  described  in  tbe  petition  and 
that  offered  in  evidence,  and  that  for  that 
reason  it  should  have  been  excluded.  The 
petition  declares  on  a  note  delivered  to  the 
plaintiffs.  The  instrument  with  its  indorse- 
ments indicate,  and  the  evidence  showoi, 
that  this  was  not  true  of  the  instrument  of- 
fered. The  writing  produced  was  delivered 
to  I.  Lewis,  and  by  lum  indorsed  and  deliv- 
ered to  plaintiffs.  If  we  had  merely  the  note 
itself  upon  which  to  decide  the  point,  tbe 
question  would  not  be  free  from  embarrass- 
ment; but  the  testimony  of  the  witness  makes 
it  clear  that  the  note  was  not  executed  di- 
rectly to  plaintiffs,  and  henoe  ia  not  the  note 
described  in  the  petition.  The  bill  of  excep- 
tions shows  that  the  testimony  of  Lewis  was 
before  the  coui-t  when  the  note  was  admitted. 
The  allegation  in  the  supplemental  petition 
of  plaintiffs,  "that  the  plaintiffs  purchased 
the  same  [meaning  the  note]  in  good  faith. 
and  before  maturity, "  etc.,  does  not  alter  the 
averment  in  tbe  original  petition.  The  pur- 
chase of  the  note  is  not  inconsistent  with  tite 
allegation  that  the  note  was  made  and  deliv- 
ered by  defendants  to  plaintiffs.  Tliey  may 
have  purchased  it  of  defendants  directly. 
The  admission  of  tbe  note  was  error  for 
which  the  judgment  must  be  reversed. 

There  was  no  error  in  the  refusal  of  the 
court  to  admit  in  evidence  the  sworn  pleas  of 
S.  Dreeben,  one  of  defendants,  which  denied 
the  execution  of  the  note,  and  set  up  a  fail- 
ure of  consideration.  We  know  of  no  rule 
of  law  which  makes  them  evidence  in  this 
case  against  the  plaintiffs.  They  were  form- 
ally withdrawn  by  Dreeben's  counsel  during 
the  progress  of  the  trial,  and  could  not  subse- 
quently be  used  for  any  purpose.  Bee  Goats 
V.  Elliott,  23  Tex.  606. 

Neither  was  it  error  to  exclude  the  affidavit 
and  bond  for  a  writ  of  garnishment,  and  tlie 
writ  of  garnishment  in  the  case  of  tbe  Citi- 
zens' Bank  against  Dreel>en  ft  Lewis.  The 
fund  in  the  hands  of  the  clerk  was  in  the 
custody  of  the  law,  and  was  not  subject  to 
the  writ  of  garnishment.  The  service  of  the 
writ  upon  the  clerk  gave  no  lien  upon  the 
fund,  and  the  evidence  was  therefore  irrele- 
vant 

The  court  did  not  err  in  refusing  to  permit 
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interrenoTB  to  read  the  interrogatories  to  one 
A.  Mittenthal,  and  to  take  them  as  confessed 
apon  the  certificate  of  the  notary  that  he  re- 
fused to  answer  them.  He  was  not  a  party 
to  the  suit.  Ureeben,  in  a  plea  in  reconven- 
tion, had  asked  that  he  be  made  a  party,  but 
so  far  as  the  record  shows  no  steps  were 
taken  to  cite  him.  He  was  not  made  a  party 
to  the  plea  of  intervention.  He  did  not  ap- 
pear as  a  party.  The  interrogatories  were 
filed  to  him  merely  as  a  witness. 

During  the  progress  of  the  trial  S.  Dreeben 
was  permitted,  over  the  objections  of  appel- 
isnts.  who  were  the  intervenors  below,  to 
withdraw  his  pleas,  and  to  retract  his  cross* 
action  set  up  in  his  answer  in  reconvention; 
and  this  action  of  the  court  is  assigned  as 
error.  We  think  the  ruling  of  the  oourt  in 
tliis  particular  was  correct.  Dreeben  had 
the  right  to  interpose  his  own  defenses,  and 
to  withdraw  them  at  will.  His  action  did 
not  preclude  the  intervenon  from  alleging 
and  proving  the  same  facts.  They  acquired 
DO  right  in  his  defenses  which  deprived  him 
of  bis  power  to  withdraw  Uiem. 

There  is  a  question  raised  as  to  the  su£B- 
ciency  of  the  verdict,  but  that  qaestion  may 
be  obviated  upon  anotiier  trial;  therefore  we 
need  not  decide  it.  ¥ot  the  error  pointed 
out  the  judgment  is  reversed,  and  the  cause 
renaanded. 


Buu:.is  et  al.  v.  Kotbb  et  al. 

OSupretM  Court  of  Texat.    Nov  19, 1888.) 

SzATDTB  or  FaiuDS— IiSASBs— ExTBNaioH  or  Tnn 

— INSTBCCTIOKS— ESTOFPBL. 

1.  An  alleged  extension  of  a  lease  of  two  sec- 
tions of  land  did  not  refer  to  the  former  lease,  nor 
depend  upon  it.  New  lessees  were  introduced,  and 
ooij  one  of  tlM  sections  of  land  was  included.  The 
terma  were  cbansed,  and  longer  time  and  new  priv- 
ileges granted.  iBeld,  In  an  action  by  the  lessor 
to  recover  the  land,  that  it  was  not  an  extension, 
tmt  a  new  oontraot,  and,  being  within  the  statute 
of  frauds,  was  not  binding,  nnlees  signed  by  ttae 


2.  A  charge  that  If  the  section  omitted  from 
the  new  agreement  was  found  worthless  for  tbe 
parpoaes  for  which  leased,  and  was  abandoned  by 
the  lessees,  with  plalntifPs  knowledge  and  conseni, 
and  be  led  tbe  lessees  to  believe  that  it  was  elim- 
inated from  tbe  contract,  it  shonld  be  considered 
as  BO  eliminated,  is  proper. 

8.  A  charge  that  rmresentations  bv  the  lessor 
that  be  wonla  extend  the  time  for  performance  of 
the  conditions  of  the  original  lease,  made  before  or 
after  its  expiration,  on  whioh  defendants  relied, 
womld  estop  him  to  take  advantage  of  their  non- 
performance by  defendants,  is  immaterial  error, 
where  sll  the  evidence  as  to  such  representations 
relates  to  a  time  before  the  expiration  of  the  orig- 


4.  Bnt  a  charge  that  plaintiit  woidd  t>e  es- 
t<mped  by  sooh  representations  to  take  advantage 
of  non-performance  of  conditions  of  the  original 
ooatract,  "by  the  express  terms  thereof,  "is  revers- 
ible error,  wliere  sooh  contract  contains  no  such 
terms,  sad  tbe  verdict  shows  that  the  jurj  may 
have  considered  the  alleged  extension  contract  as 
part  of  tbe  original,  in  order  to  find  such  terms. 

5.  Where  the  pleadings  of  both  parties  treat 
the  land  sued  for  as  plain  tiit's  commumty  property, 
it  is  not  error  to  charge  that  it  Is  his  community 
property. 

0.  It  is  not  error  to  charge  the  jury  to  find  in 
favor  of  both  plaintiff  and  defendant  against  third 
persons,  who  are  cited  and  make  del amu 


Appeal  from  district  court,  Presidio  coun- 
ty ;  T.  A.  Falvkt,  Judge. 

Wm.  Aubrey,  for  appellants.  Davis,  Beall 
&  Kemp,  W.  S.  Wood,  aud  A.  H.  WillU,  for 
appellees. 

Hbnbt,  J.  The  original  petition  in  this 
cause  was  filed  in  the  district  court  on  the  6th 
day  of  March,  1885,  by  Alice  Bullis  and  her 
husband,  John  L.  Bullis,  against  the  Presidio 
Mining  Company,  a  corporation  organized  un- 
der the  laws  of  the  state  of  California,  and 
William  Xoyes,  as  defendants.  The  suit  was 
for  partition  of  section  8  in  block  8  of  surveys 
made  in  Presidio  county  by  virtue  of  certifi- 
cate issued  to  the  Houston  &  Texas  Central 
Kailroad  Company.  The  plaintiff  Alice  Bul- 
lis claimed  to  own  in  her  separate  right  an 
undivided  one-fourth  of  the  survey,  and  tbe 
petition  alleged  that  the  mining  company 
owned  tbe  otiier  three-fourths  interest,  by  pur- 
chase from  William  B.  Shatter,  Louis  Wil- 
helml,  and  John  W.  Spenoer.  A  copy  of  a 
lease  marked  "Exhibit  B"  was  made  part 
of  plaintiff's  pleading,  which  reads  as  follows: 

"Exhibit  B.  Agreement  made  and  entered 
into  this  8th  day  of  June,  1882,  between 
Colonel  William  B.  Shafter,  Lieutenant  Louis 
Wilhelml,  John  W.  Spenoer,  of  Fresidioconn- 
ty,  and  Mrs.  Alice  Bullis,  (wife  of  Lieutenant 
?  L.  Bullis. )  of  Bexar  cou  nty,  all  of  ttae  state 
of  Texas,  their  heirs,  administrators,  assigns, 
etc,  parties  of  tbe  first  part,  and  Daniel  Cook, 
of  the  eity  of  San  Francisco,  state  of  Califor- 
nia, his  heirs,  administrators,  assigns,  etc, 
party  of  the  second  part,  witnesseth:  Tiiat 
the  said  parties  of  the  first  part  do  hereby, 
and  by  these  presents,  bond,  for  the  term  of 
one  year,  unto  the  said  party  of  the  second 
part,  tbe  following  described  mineral  lands, 
situated  in  Presidio  county,  state  of  Texas: 
Survey  nural>er  6,  block  number  8,  surveyed 
by  the  Houston  and  Texas  Central  B.  B.  Co., 
beginning  at  the  S.  E.  corner  of  survey  num- 
ber 1,  block  number  8,  Presidio  county,  made 
for  the  Houston  and  Texas  Central  B.  B.  Co., 
thence  east  1,900  varaa,  thence  north  1,900 
varcu,  thence  west  1,900  vara*,  thence  south 
1,900  varaa,  to  tbe  place  of  beginning;  and 
survey  number  8,  block  number  8,  surveyed 
for  the  Houston  and  Texas  Central  B.  B.  Co., 
beginning  at  the  N.  £.  corner  of  survey  num- 
))er  6,  made  for  the  Houston  and  Texas  Cen- 
tral B.  B.  Co.,  Hlwve  deBcril)ed,  thence  east, 
1,900  varat,  thence  north  1,900  varat,  thence 
west  1,900  varaa,  thence  south  1,900  varaa, 
to  the  place  of  beginning.  It  is  further 
agreed  that  the  said  parties  of  the  first  part 
deliver  unto  the  said  party  of  the  second  part 
possession  of  the  above-descril)ed  property, 
for  the  purpose  of  prospecting  and  developing 
the  lands  for  mineiral,  for  the  period  of  one 
year,  as  al>ove  stated.  All  work  to  be  done, 
or  necessary  machinery,  for  tbe  purpose  at)Ove 
stated  to  l>e  paid  for  by  tbe  said  party  of  the 
second  part;  and  in  no  case  shall  the  parties 
of  the  first  part  be  liable  for  any  of  the  expen- 
ditures made  by  the  party  of  the  second  part. 
Should  said  party  of  the  second  part,  at  tbe 
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expiration  of  one  year  from  this  dat«,  or  at 
any  time  prior,  conclude,  after  having  satis- 
fied himself  with  the  development  of  the 
property,  to  demand  a  deed  from  the  said 
parties  of  the  first  part,  then  the  said  par- 
ties of  the  first  part  agree  and  bind  them- 
selves to  execute  and  deliver  to  the  said  party 
of  the  second  part  a  good  and  sufficient  deed 
to  the  alx)ve-de8cribed  property  that  is  now 
vested  in  them,  under  the  following  condi- 
tions, namely:  That  the  said  party  of  the  sec- 
ond part  will  form,  or  cause  to  be  formed, 
two  separate  mining  companies,  embracing 
each  of  the  sections  of  land  above  described; 
the  capital  stock  of  each  company  to  contain 
not  less  than  one  hundred  thousand  shares 
each.  Furthermore,  the  said  party  of  the 
second  part  agrees  to  pay  unto  the  said  par- 
ties of  the  first  part  the  sum  of  ten  (10)  dol- 
lars for  each  and  every  acre  of  land  embraced 
in  the  above  two  surveys;  and,  further,  the 
party  of  the  second  part  agrees  to  give  unto 
the  parties  of  the  first  part  one-fifth  of  the 
capital  stock  of  each  of  the  companies  men- 
tioned, free  of  all  assessment,  until  all  the 
necessary  machinery  is  erected  and  paid  for, 
and  the  mines  placed  on  a  paying  basis.  It 
is  further  agreed  by  the  party  of  the  second 
part  that  if,  after  having  thoroughly  pros- 
pected the  property,  he  concludes  not  to  com- 
plete the  purchase,  he  will  surrender  posses- 
sion to  the  parties  of  the  first  part,  with  all 
work  and  improvements  placed  on  the  same, 
free  of  all  expenses  to  the  parties  of  the  first 
part.  In  witness  whereof  we  hereunto  set 
our  hands  and  seal,  the  day  and  year  first 
above  written.  [Signed]  William  R.  Shak- 
ier,    [l.  8.]    Louis  wilhbxmi.    [l.  s.] 

JOHK  W.  SPENOEB.      [L.  8.]     JOHM  L.  BUL- 

1,18.    [l.  8.]    Alice  Bitllis.    [l.  8.]" 

The  petition  charged  that  defendants  en- 
tered into  possession  of  the  land  under  said 
lease,  but  had  failed  to  comply  with  its 
terms.  A  writ  of  injanction  was  Issued 
against  defendants  upon  the  original  peti- 
tion, which  still  remains  in  force.  The  cause 
came  before  this  court  on  appeal,  and  is  re- 
ported in  68  Tex.  581.  After  the  reversal  of 
the  cause,  the  plaintifiF  .Tohn  L.  Bullls  amend- 
ed his  petition  in  the  district  court,  alleging 
the  death  of  his  wife  after  the  institution  of 
the  suit,  intestate,  and  without  issue  or  heirs 
of  her  iNXly.  The  amended  petition  alleges 
that  the  one-fourth  andlvided  interest  in  the 
land  sued  for  whs  acquired,  by  purchase  from 
the  state  of  Texas,  by  said  John  L.  Bullis, 
during  the  existence  of  bis  marriage  with 
said  Alice;  and  that,  though  the  title  was 
taken  in  the  name  of  said  AjQce,  the  purchase 
money  was  paid  with  community  funds  of 
the  said  John  L.  and  Alice  Bullis.  The 
pleadings  of  defendants  also  treat  the  inter- 
est sued  for  by  plaintifl!  as  the  community 
property  of  himself  and  his  deceased  wife. 
FlaintiS's  amended  pleadings  charge  that  de- 
fendants failed  to  comply  with  the  conditions 
of  said  lease  within  one  year  from  the  date 
thereof,  and  that  they  continue  to  hold  pos- 
session of  the  whole  of  said  land.    Defend- 


ants answered,  praying  that  certain  persons 
named,  and  alleged  to  l>e  the  mother,  sisters, 
and  brother  of  Alice  Bullis,  deceased,  be 
made  parties  to  the  suit;  and  scire  facias, 
making  them  parties,  was  accordingly  issued 
and  served  upon  tliem.  Defendants  further 
pleaded:  That  Daniel  Cook,  in  making  with 
John  and  Alice  Bullis  the  agreement  called 
"Exhibit  B,"  acted  for  himself,  Seth  Cook, 
William  Willis,  and  John  F.  Boyd,  and  that 
each  of  them  was  equally  interested  in  the 
subject-matter  thereof.  That,  under  and  in 
pursuance  of  said  lease.  Cook  and  his  asso- 
ciates entered  upon  the  tracts  of  land  therein 
named,  and  commenced  to  work  upon  and 
explore  the  same  for  minerals.  That  soon 
after  the  entry  of  said  parties  it  was  found 
that  said  section  6  was  not  satisfactory;  and 
the  possession  of  the  same  was  by  consent  of 
all  parties  returned  to  Bullis  and  associates, 
and  all  the  conditions  of  the  lease  as  to  sec- 
tion 6  were  by  mutual  consent  waived.  That 
Cook  and  his  associates  continued  in  posses- 
sion of  section  8,  and  were  then  in  possession 
of  the  same.  That  immediately  upon  their 
entry  upon  section  8  Cook  and  bis  associates 
commenced  prospecting  and  working  therein, 
and  so  continued  at  great  expense,  and  at  the 
end  of  the  year  mentioned  in  said  agree- 
ment had  paid  out  and  expended  in  the  work 
of  prospecting  and  developing  the  mineral 
in  said  land  the  sum  of  924,0U0,  or  there- 
about, without  return.  That  ator  about  the 
end  of  said  term  said  Shafter,  Wilhelmi, 
Spencer,  and  Bullis  were  anxious  that  Cook 
and  his  associates  should  not  abandon  said 
purchase,  but  should  continue  to  work  on 
said  land  for  an  extended  term  of  six  months, 
in  order  to  find  sufficient  mineral  to  induce 
them  to  complete  their  purchase.  That  all 
said  parties  represented  that  at  the  expiration 
of  such  extended  period,  they  would  convey 
said  land ;  and,  induced  by  such  representa- 
tion, and  relying  upon  same.  Cook  and  his 
associates  continued  to  work  on  said  land 
and  prospect  for  minerals,  and  did  in  said 
period  of  six  months  succeeding  the  expira- 
tion of  the  year  mentioned  in  said  lease  ex- 
pend $4,000,  without  return.  That  during 
said  period  of  six  months  Cook  and  associates 
concluded  to  complete  the  purchase  of  said 
land,  and  caused  to  be  organized  the  defend- 
ant Presidio  Mining  Company,  with  a  capital 
of  100,000  shares,  and  on  December  8,  1883, 
tendered  to  said  Shafter,  Wilhelmi,  Spencer, 
and  also  to  said  J.  L.  Bullis,  $10  for  each 
acre  of  land  in  said  survey,  and  one-fifth  of 
the  capital  stock  of  said  corporation.  That 
Shafter,  Wilhelmi,  and  Spencer  accepted  the 
tender,  and  made  a  conveyance  of  their  three- 
fourths  interest  in  said  land  to  defendant 
company;  but  Bullis  and  wife  declined  said 
tender.  And  that  the  refusal  of  Bullis  and 
wife  to  accept  said  money  and  stock,  and 
make  a  transfer  of  their  interest  in  said  land, 
operated  as  a  fraud  upon  said  defendant  corpo- 
ration. Further,  that  on  or  about  June  1, 
1883.  Seth  Cook  and  William  Willis,  acting 
for  themselves  and  their  associates,  being  in 
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possession  of  said  section  8,  and  engaged  in 
working  same,  for  the  purpose  of  ascertain- 
ing its  value  for  minerals,  said  Bullis  made 
an  oral  agreement,  which  was  reduced  to 
writing,  but  not  signed  by  the  said  Bullis, 
and  which  agreement  la  aa  follows:    "This 

agreement,  made  this  day  , 

A.  D.  1883,  between  William  R.  Shatter, 
Ix>ai8  Wilhelrai,  John  W.  Spencer,  of  Pres- 
idio county,  otate  of  Texas,  and  J.  Bullis  and 
Alicia  Bullis,  his  wife,  of  Bexar  county,  said 
state,  of  the  Qrst  part,  and  Seth  Ckmk  and 
WiUiam  Willis,  of  San  Francisco,  state  of 
California,  of  the  second  part,  witnesseth: 
That  the  said  parties  of  the  first  part,  for  and 
in  consideration  of  the  sum  of  $1,  to  them  in 
hand  paid  by  the  parties  of  the  second  part, 
the  receipt  whereof  is  hereby  acknowledged, 
for  themselves,  their  heirs,  executors,  admin- 
istrators, and  assigns,  do  hereby  grant,  cov- 
enant, and  agree  to  and  with  the  parties  of 
the  second  part,  their  heirs,  executors,  ad- 
ministrators and  assigns,  that  they,  the  par- 
ties of  the  first  part,  will,  by  their  deed  or 
deeds,  good  and  sufficient  In  law,  grant,  bar- 
gain, sell,  and  convey  to  the  parties  of  the 
second  part,  their  heirs  or  assigns,  free  from 
incumbrance,  all  and  singular  the  following 
described  mineral  lands,  situated  in  Presidio 
county,  state  of  Texas,  to- wit:  Survey  No. 
8.  block  No.  8,  surveyed  for  the  Houston  and 
Texas  Central  Railroad  Company,  beginning 
at  the  north-east  corner  of  survey  Na  6, 
made  for  the  Houston  and  Texas  Central 
Bailroad  Company,  thence  east  nineteen  hun- 
dred (I,9(Xh  varus,  thence  north  nineteen 
hundred  (1,900)  varas,  thence  west  nineteen 
hundred  (1,900)  varas,  thence  south  nine- 
teen hundred  (1,900)  varas  to  the  place  of 
beginning,  with  the  hereditaments  and  ap- 
partenancea,  upon  the  payment,  by  the  par-, 
ties  of  the  second  part  to  the  parties  of  the 
first  part,  at  the  San  Antonio  National  Bank, 
in  the  city  of  San  Antoniot  state  of  Texas,  at 
or  before  the  hour  of  4  o'clock  in  the  after- 
noon of  the  8th  of  December,  A.  D.  1888,  of 
the  sum  of  $10  per  acre  for  each  acre  of  said 
lands,  and  the  delivering  at  the  place  afore- 
said, and  at  or  l)efare  the  date  aforesaid,  of 
certificates,  properly  issued  or  indorsed,  for 
one-flftb  of  the  shares  of  the  capital  stock 
of  the  corporation,  to  be  organized  under  the 
laws  of  the  state  of  California,  for  the  pur- 
pose of  acquiring  and  holding  said  mineral 
lands,  of  working  in  and  upon  the  same,  and 
of  reducing  the  ores  therefrom.  The  capital 
stock  thereof  shall  not  be  divided  in  any 
number  of  shares  less  than  one  hundred 
thousand,  and  which  said  shares,  so  deliv- 
ered to  the  parties  of  the  first  part,  shall  not 
be  subject  to  any  assessment  until  all  the 
necessary  machinery  is  erected  and  paid  for, 
and  tbe  mine  placed  on  a  paying  basis,  and  a 
dividend  declared  from  the  net  earnings. 
Tbe  parties  of  the  second  pai-t  are  vested 
with  the  possession  and  light  of  possession  of 
said  mineral  lands  for  and  during  tbe  period 
aforesaid,  and  the  right  and  privilege  of 
working  on,  prospecting,  and  developing  the 


same,  and  of  extracting  and  taking  away, 
transporting  and  causing  to  be  reduced,  ore, 
rock,  and  eai-tb  therefrom,  in  quantities  suf- 
ficient for  milling  and  furnace  test.  The 
failure  of  the  parties  of  the  second  part  to 
make  the  payment  and  to  deliver  the  certifi- 
cates for  the  shares  of  stock  aforesaid,  or  ei- 
ther, shall  be  a  forfeitureof  any  right  on  their 
part  to  the  deed  aforesaid,  and  deemed  an 
abandonment  by  them  of  this  agreement,  and 
election  on  their  part  to  decline  the  option 
herein  given  them  to  complete  the  purchase 
of  said  land;  and  thereupon  they  will  sur- 
render any  possession  they  may  have  of  said 
premises,  and  of  all  their  workings  tltereon, 
free  of  any  debt  incurred  by  them,  and 
this  agreement,  and  all  liability  hereunder, 
shall  cease  and  determine.  In  witness  where- 
of the  said  parties  hereto  have  hereunto  set 
their  hands  and  affixed  their  seal,  the  day 
and  year  first  herein  written.  Wu.  B. 
Shaftek.  [Seal.]  Loots  Wilhelmi.  [Seal.] 
J.  W.  Spencer.  [Seal.]  Seth  Cook.  [Seal.] 
William  Willis.  [Seal.]" 

The  following  additional  clause  appears  in 
the  paper  following  the  acknowledgment  of 
Spencer:  "It  is  understood  and  agreed  that 
the  parties  of  the  first  part  do  not  warrant 
the  title  by  them  to  be  granted  to  tbe  afore- 
said premises  against  any  title  or  claim  other 
than  their  own,  nor  will  they  be  responsible 
to  the  parties  of  the  second  part  for  sny  dam- 
ages arising  out  of  the  assertion  of  any  such 
other  title.  As  witness  the  hands  and  seals 
of  the  parties  hereto,  at  San  Francisco,  this 
6th  day  of  June,  1883.  William  R.  Shaft- 
ek. [Seal.]  Loots  Wilhelmi.  [Seal.]  Seth 
Cook.  [Seal.]  William  Willis.  [Seal.]" 
That  on  or  about  June  1,  1883,  Bullis  agreed 
to  execute  said  agreement,  and  that  he  would 
in  all  respects  comply  with  the  terms  and 
conditions  thereof,  and  that,  if  Cook  and  his 
associates  could  go  on  with  their  work  in 
said  section  8,  he  would  act  in  regard  there- 
to just  as  if  said  contract  was  signed  by  him. 
That,  induced  thereby.  Cook  and  his  associ- 
ates remained  in  possession  of  section  8,  and 
expended  various  sums  of  money  in  working 
upon  and  developing  and  ascertaining  the 
mineral  value  thereof.  That  afterwards 
Cook  and  his  associates  formed  a  corpora- 
tion, to-wit,  the  defendant,  and  assigned 
thereto  their  said  agreement,  and  did  there- 
after make  said  tender  of  money  and  stock 
to  said  Bullis.  That  upon  the  execution  of 
the  last  agreement  by  Wilhelmi,  Sbafter,  and 
Spencer  this  defendant  continued  to  work  in 
and  upon  said  land,  and  did  erect  all  the  nec- 
essary machinery,  and  placed  tbe  mine  on  a 
paying  basis,  at  an  expense  of  922,000  or 
thereabout.  That  Bullis  had  full  knowledge 
of  the  {)ossession  of  said  land  by  Cook  and 
his  associates,  and  defendant  corporation, 
and  saw,  without  objection,  the  expenditure 
of  850,000  by  Cook  and  associates  in  improv- 
ing and  developing  said  land.  Defendant 
prayed  for  a  decree  ordering  the  execution  of 
a  deed  by  said  Bullis  to  his  one-fourth  undi- 
vided interust  in  said  section,  or,  upon  his 
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refusal  so  to  do,  that  Uie  title  io  such  inter- 
ests be  decreed  to  be  in  said  corporation. 

September  26,  1887,  plaintiff  Bullis  filed 
his  second  supplemental  petition,  averring  a 
general  denial  of  the  allegations  of  the  cross- 
plea  of  defendants;  a  special  denial  that  de- 
fendants ever  performed  any  one  or  all  the 
conditions  of  the  lease.  Exhibit  B,  on  or  be- 
fore June  8,  1883,  of  at  any  other  time;  that 
Cook  and  his  associates  expended  024,000,  or 
any  other  sum,  in  perfecting  and  developing 
the  mineral  in  section  8  before  June  8,  1883; 
that  Cook  and  his  associates  were  induced  by 
plaintiff  to  continue  work  on  section  8  after 
Jane  8,  1883;  that  plaintiff  ever  made  any 
representation  or  request  to  Cook  and  his  as- 
sociates, or  to  defendants;  or,  further,  plain- 
tiff denied  any  release  from  the  agreement 
of  the  obligations  of  Cook  and  his  associates 
concerning  section  6,  or  any  waiver  of  such 
obligations  in  any  manner,  or  any  extension, 
or  promise  to  extend  the  time  for  the  fulfill- 
ment of  the  obligations  imposed  by  lease. 
Exhibit  B,  or  any  promise  to  execute  the  so- 
called  "Extension  Agreement."  In  this  plead- 
ing plaintiff  further  alleged:  That  he  had 
always  refused  to  waive  any  of  the  stipnla- 
tions  of  lease.  Exhibit  B.  That  he  had  re- 
fused to  extend  the  time  for  the  performance 
of  its  conditions,  or  to  make  any  new  agree- 
ment in  regard  thereto.  That  May  30, 1883, 
upon  plaintiff's  declining  to  extend  the  time 
for  the  execution  on  the  part  of  defendants 
of  Cook's  obligations  under  Exhibit  B,  the 
defendants  voluntarily  abandoned  all  their 
rights,  duties,  and  obligations  under  lease. 
Exhibit  B,  and  voluntarily  left  off  all  work 
and  labor  on  said  land,  and  gave  notice  to 
plaintiff  that  they  had  "ceasni  work,"  but 
intended  to  hold  possession.  That  about  that 
time,  or  soon  afterwards,  the  identical  par- 
ties formed  another  company  called  the  "Ci- 
bolo  Creek  Mill  &  Mining  Company,"  and 
became  the  sole  owners  of  all  the  stock  there- 
of. That  the  organization  of  the  last  com- 
pany was  a  device  to  cripple  and  render 
valueless  stock  in  the  Presidio  Mining  Com- 
pany for  all  time  to  come.  That,  with  this 
object,  defendants,  in  the  name  of  said  Cibolo 
Creek  Company,  purehased  a  tract  of  land 
contiguous  to  section  8,  and  thereupon  erect- 
ed a  stamp-mill,  for  the  purpose  of  reducing 
ore  from  the  mine  of  the  Presidio  Mining 
Company.  That  defendants  made  no  effort 
to  secure  water  in  section  8,  this  section  be- 
ing without  living  surface  water,  but,  on  the 
contrary,  liought  up  the  nearest  and  only  ac- 
cessible surface  water  to  section  8,  in  the 
name  and  as  the  property  of  the  Cibolo  creek 
corporation,  and  thus  cut  off  all  chances  for 
water  to  defendant  company,  and  by  this  ac- 
tion rendered  any  stock  in  the  Presidio  Min- 
ing Company  wholly  valueless.  That  all 
these  acts  of  the  defendants  wei-e  in  violation 
of  the  provisions  of  Exhibit  B,  because  (1) 
thereby  the  sliareholders  of  the  Presidio 
Mining  Company  were,  as  such,  deprived  of 
all  interest  in  the  stamp-mill,  and  other  ma- 
chinery erected  to  t-eUuce  ore  in  section  8, 


but  not  on  the  land  embraced  in  section  8; 
(2)  thereby  the  Presidio  Mining  Company 
was  left  at  tlie  mercy  of  the  Cibolo  Company, 
not  only  for  its  productive  capacity,  but  its 
very  existence;  (3)  thereby  the  Cibolo  Mill- 
ing Company  was  enabled  to  charge  such 
tariff  in  the  reduction  of  ore  from  the  mine 
of  the  Presidio  Mining  Company  as  to  render 
its  output  valueless;  (4)  thereby  the  Cibolo 
Creek  Company  was  enabled  at  any  time  to 
cut  off  the  water  supply  from  the  Presidio 
mine,  not  only  for  mining  purposes,  but  to 
supply  the  wants  of  miners  and  animals  at 
work  in  the  mine.  And  that  the  said  shares 
of  stock  plaintiff  was  to  receive  under  Ex- 
hibit B  constituted  the  chief  consideration 
for  the  making  of  said  lease.  Exhibit  B,  and 
that  be  should  not  t>e  compelled  to  receive 
stock  that  was  valueless. 

There  was  a  verdict  and  decree  for  the  de- 
fendants. 

'  The  evidence  in  the  rect»d  as  to  what  was 
done  in  and  about  the  performance  of  the 
stipulations  of  contract  styled  "Exhibit  B," 
and  as  to  whether  plaintiff  ever  agreed  to  an 
extension  of  time,  and  about  what  was  dono 
by  the  other  contracting  parties,  under  the 
influence  of  his  acts  and  promises,  inducing 
them  to  believe  that  he  would  not  insist  up- 
on its  forfeiture  at  the  expiration  of  the  time 
named  in  said  contract,  is  quite  voluminous, 
and  somewhat  oonfiicting.  It  shows  beyond 
controversy  that  Daniel  Cook  and  his  asso- 
ciates,  Seth  Cook,  William  Willis,  and  John 
F.  Boyd,  tiad,  before  the  end  of  the  year 
named  in  the  contract,  done  much  work  in 
the  way  of  prospecting  lx>tb  sections  6  and 
8,  with  the  result  of  satisfying  them  to  aban> 
don  section  6,  which  they  accordingly  did, 
with  the  knowledge  and  consent  of  plaintiff, 
and  of  leaving  them  undecided  as  to  section 
8,  where  the  prospect  was  proving  much  l)et> 
ter.  A  conQict  about  the  title  to  section  8 
existed.  Some  negotiations  about  gettinft 
this  conflict  settled  by  the  withdrawal  and 
cancellation  of  the  adverse  title  were  being 
conducted  by  plaintiff,  and  for  a  time  be  was 
led  to  believe  that  it  would  be  done.  About 
the  expiration  of  the  year  fixed  for  the  per- 
formance of  the  contract,  however,  plaintiff 
ascertained  that  the  conflicting  claim  to  the 
land  would  not  be  voluntarily  withdrawn; 
and  lie  shortly  afterwards  instituted  a  suit 
against  the  parties  holding  it,  which  eventu- 
ally resulted  in  a  judgment  sustaining  his 
title.  Plaintiff,  previous  to  the  expiration 
of  the  year's  lease,  which  occurred  on  the 
8th  day  of  June,  1883,  expressed  to  the  ageuta 
of  the  lessees,  as  well  as  to  his  own  co-ten- 
ants, his  willingness  to  extend  the  time  for 
the  development  of  the  mine.  Each  of  bis 
co-tenants  did  so,  one  or  more  of  them  being 
particularly  urged  by  him  to  consent.  Plain- 
tiff testified  that  he  made  all  such  represent** 
tions  under  the  influence  of  his  belief,  from 
statements  made  to  him  by  the  agent  of  the 
owner  of  the  adverse  claim  to  the  land,  that 
such  claim  would  be  surrendered.  He  is  not 
contradicted  in  this  respect.    There  la  no 
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controversy  as  to  the  fact  of  hla  having  made 
known  to  the  agent  of  the  lessees,  before  the 
year  expired,  that  unless  the  controversy 
aboat  the  title  was  removed  he  would  not 
agree  to  an  extension,  and  thereby  subjeot 
himself  to  being  sued  twice, — once  by  the 
lessees,  and  again  by  the  adverse  claimants 
of  the  land.  The  record  makes  it  clear  that 
the  lessees  did  not  comply  with  the  terms  of 
the  contract  evidenced  by  Exhibit  B,  and  that 
all  previous  negotiations  between  plaintiff 
and  the  leasees  were  superseded  and  merged 
in  what  here  follows:  About  the  20th  of 
Max.  1883,  the  defendant  William  Noyes, 
acting  as  agent  of  the  lessees,  was  furnished 
by  bis  principals  with  the  paper  above  set 
ont,  and  which  is  refen-ed  to  in  the  proceed- 
ings aa  the  "Extension  Contract,"  for  the 
parpose  of  procuring  to  it  the  signatures  of 
plaintiCF  and  bis  co-tenants.  What  occurred 
with  plaintiff  is  detailed  in  the  evidence  of 
said  Koyee,  and  is,  in  substance,  that  he  met 
plaintiff  in  the  road,  and  read  to  him  the 
paper;  and  he,  replying  tliat  it  was  all  riglit, 
directed  the  witness  to  get  Spencer's  signa- 
ture to  it,  and  promised  to  meet  witness  at 
Ft.  Davis,  and  sign  it  himself.  This  wit- 
ness next  saw  plaintiff  at  Ft.  Davis,  about 
the  29tb  or  30th  of  May,  when  he  declined 
signing  the  paper,  because  the  party  claim- 
ing the  adverse  title  had  refused  to  surrender 
it,  and  lie  was  therefore  afraid  that  he  would 
subject  himself  to  a  lawsuit  from  his  inabil- 
ity to  make  title.  Noyes  reported  the  refusal 
to  Willis,  one  of  Daniel  Cook's  associates  in 
the  lease,  who  was  then  in  California,  and 
■boat  the  Sd  day  of  June  received  a  reply 
ffom  him,  by  telegraph,  to  the  following  ef- 
fect: "Use  every  exertion  to  obtain  Bullis' 
signatore  to  the  extension.  He  agreed  with 
Wilhelmi  and  Steinberger  to  sign  it,  and  is 
honorably  bound  to  do  so.  Has  Spencer 
signed?  Meanwhile,  cease  work,  and  hold 
possession  of  the  premises  until  arrival  of 
Steinberger,  some  time  in  Jane."  Witness 
allowed  this  telegram  to  plaintiff,  and  had  an- 
other conversation  with  him  about  the  exten- 
si<Ni.  He  said  to  witness  that  the  company 
had  done  well  there,  and  be  was  anxious  to 
hare  tliem  continue,  and  he  hoped  they  wonid 
not  give  np,  as  It  would  injure  the  prospects 
of  other  ivopeity  he  had  there;  that  he  had 
otlier  prc^rty  there  that  he  would  like  to 
tiave  the  company  take,  and  that  be  would 
give  them  any  section  they  wanted,  on  the 
same  terms,  bat  that,  the  title  of  section  8 
being  in  conflict,  he  did  not  want  to  sign  any 
contract  about  that  until  the  title  was  dear, 
beeanse  be  was  afraid  that  on  the  8th  day  of 
December  be  would  not  be  able  to  give  a 
title,  and  then  the  0(Hnpany  would  sue  him. 
He  then  said  be  would  sign  an  agreement, 
provided  the  company  would  insert  in  it  a 
clause  making  him  free  of  all  damages  if  bis 
title  slioakl  prove  imperfect.  He  said  lie 
woald  sign  the  extension  agreement  read  to 
him  as  above,  if  a  clause  to  that  effect  should 
be  Inserted  in  it.  Witness  then,  on  June 
4th.  aeat  a  telegram  to  Willis,  having  first 
v.l28.w.no.l7— 26 


shown  it  to  plaintiff,  who  said  it  contained 
his  proposition.  It  was  in  the  following 
words:  "Bullis  will  not  sign  second  con- 
tract, but  offers  to  sign  one  contingent  on 
his  success  in  suit  to  settle  title,  which  he 
will  bring  immediately.  In  otlier  respects, 
says  contract  is  satisfactory.  If  his  proposi- 
tion is  accepted,  forward  papers  to  him  at 
423  South  Flores  street.  San  Antonio."  Wil- 
lis answered  this  telegram  as  follows:  "New 
contract,  in  accordance  with  your  telegram, 
will  be  forwarded  to  Bullis  at  San  Antonio 
by  June  14th."  Witness  testified  that  he 
said  to  plaintiff:  "Provided  we  go  on  with 
this  mine,  will  you  agree  to  act,  as  regards 
Seth  Cook  and  William  Willis,  just  as  If  that 
contract  had  been  signed?"  to  which  he  an- 
swered, "  Yes."  "  Will  you  promise  me  that 
you  won't  at  any  fntnre  time  take  advantage 
of  the  fact,  or  raise  the  question  of  my  not 
tendering  you  the  money?"  He  answered, 
"Yes."  The  last  conversation  the  witness 
had  with  plaintiff  prior  to  his  departure  from 
the  mine  was,  witness  states,  when  plaintiff 
was  ready  to  leave,  when  he  asked  him  abont 
the  contract,  and  plaintiff  replied  that  he 
would  sign  it  when  he  got  to  San  Antonio, 
if  he  received  it  with  the  exemption  clause 
added ;  that  he  then  said  he  hoped  the  com- 
pany would  continue  prospecting,  and  not 
give  up  section  8.  The  first  time  witness 
heard  of  plaintiff's  objecting  to  the  continua- 
tion of  the  company's  possession  of  and 
working  said  section  was  in  July,  1884. 
Plaintiff's  own  evidence  shows  that  he  re- 
ceived the  paper  styled  the  "Extension  Con- 
tract, "  with  the  added  clause  in  it,  at  San 
Antonio,  about  the  lOtb  day  of  June.-  On 
the  27th  June,  1883,  plaintiff  returned  the 
agreement  to  William  Willis,  unsigned  by 
blm,  and  with  a  letter  assigning  the  refusid 
of  the  parties  claiming  a  conflicting  interest 
in  the  land  to  surrender  it  as  a  reason  for  his 
refusing  to  sign  the  proposed  contract. 
Shafter,  Wilhelmi,  and  Spencer  signed  the 
paper  called  the  "Extension  Agreement, "  and 
subsequently  conveyed  their  interest  in  the 
land  to  the  Presidio  Mining  Company.  The 
money  and  stock  stipulated  by  the  said  agree- 
ment were  paid  to  Shafter,  Wilhelmi,  and 
Spencer;  and  on  the  8th  day  of  December, 
1883,  S600  in  money  and  5,000  shares  of  the 
stock  of  the  Presidio  Mining  Company  were 
deposited  for  plaintiff  in  the  San  Antonio 
National  Bank,  to  be  delivered  when  he 
should  make  to  the  mining  company  a  deed 
for  bis  interest  in  the  land  that  should  be 
satisfactory  to  the  attorney  of  the  mining 
company. 

On  the  firat  appeal  this  court  virtually  de- 
cided that  section  8  was  the  community  prop- 
erty of  Bullis  and  wife,  and  not  the  separate 
property  of  Mrs.  Bullis,  as  plaintiffs  then 
contended.  It  was  also  then  decided  that 
time  was  of  the  essence  of  the  contract  evi* 
denoed  by  the  paper  styled  "Exhibit  B." 
The  court  then  approved  a  charge  virtually 
holding  that  the  time  for  the  performance  at 
the  original  obntract  oould  be  extended  by  a 
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verbal  agreemrnt.  This  view  of  the  law  la, 
we  think,  sustained  by  the  autliorlties  re- 
ferred to  in  the  brief  of  appellees'  counsel. 
Cummings  v.  Arnold,  3  Mete.  486;  Stearns 
V.  Hall,  9  Cush.  81;  Baker  v.  Whiteside, 
Breese,  174.  On  this  appeal  appellants  strong- 
ly contend  that  a  contract  required  by  the 
statute  of  frauds  to  be  in  writing  can  only  be 
extended  in  writing,  and  cite  authorities  to 
sustain  that  view.  On  the  other  hand,  appel- 
lees contend  for  what  we  consider  the  better 
sustained  proposition,  that  the  time  for  the 
performance  of  such  an  undertaking  may  be 
extended  by  a  verbal  agreement.  It  seems 
to  us,  however,  quite  clear  tliat,  whatever 
negotiations  and  representations  there  may 
have  between  the  parties  previous  to  the  pro- 
posal made  by  appellees  to  appellant  that  he 
should  sign  the  second  contract,  they  were 
not  considered  satisfactory  by  either  party, 
and  were  not  acted  upon  by  either.  It  is  be- 
yond dispute  that  after  all  such  representa- 
tions had  been  made  appellees  caused  to  be 
prepared,  and  presented  to  appellant  for  hit) 
signature,  the  paper  called  by  them  the  "Ex- 
tension Contract,"  as  embodying  their  prop- 
osition and  agreement.  Appellants,  before 
the  expiration  of  the  time  limited  by  the  flrst 
contract,  refused  to  sign  the  new  one;  and 
then,  and  because  of  such  refusal,  appellees 
ordered  the  work  to  be  stopped,  and  contin- 
ued to  negotiate  with  appellant,  not  to  get 
him  to  extend  the  time  mentioned  in  the  orig- 
inal contract,  but  to  induce  bim  to  sign  the 
new  one.  The  pleadings  of  appellees,  we 
think,  clearly  show  that  they  base  their  de- 
fense, as  well  as  their  right  to  recover  in  their 
cross-action,  upon  appellants'  promise  to  be 
bound  by  the  terras  of  the  contract  mentioned 
In  the  so-called  "Extension  Paper,"  and  to  ex- 
ecute it  as  it  read  when  the  final  provision, 
releasing  him  from  warranting  his  title,  was 
added.  We  may  add  that  we  think  it  is  clear 
that  the  case  made  by  the  evidence  shows  that 
the  relianceof  appellees  was  not  based  on  any 
promises  or  representations  made  by  appel- 
lant previous  to  the  presentation  to  him  of 
the  second  contract  for  bis  signature,  but 
upon  his  oral  promise  to  sign  the  second  con- 
tract; and  that,  instead  of  appellees  proceed- 
ing to  expend  money  and  develop  the  prop- 
erty after  the  expiration  of  12  months,  on  the 
faith  of  representations  made  by  appellant 
previous  to  the  presentation  to  him  of  the  sec- 
ond contract  for  his  signature,  they  ceased  to 
prosecute  such  work,  and  distinctly  an- 
nounced to  him  that  they  would  not  proceed 
with  it,exceptupon  the  terms  mentioned  in  the 
second  contract,  nor  unless  he  would  bind  him- 
self to  that.  The  negotiations  of  the  parties 
culminated  in  the  offer  by  appellees  to  appel- 
lant of  the  paper  called  by  them  the  "Exten- 
sion Contract,"  and  the  controlling  question 
in  the  case  is,  did  appellant  bind  himself  to  per- 
form the  terms  of  that  contract?  Whatever 
negotiations,  representations,  or  promises 
may  have  been  previously  made,  they  cannot 
have  a  controlling,  or  indeed  any,  effect  upon 
the  decision  of  the  case.    The  ttppellant  never 


signed  the  second  contract;  and,  if  it  was  of 
such  a  nature  that  he  did  not  become  buuud 
by  its  provisions  by  promising  to  sign  it,  or 
by  promising  to  perform  them  without  sign- 
ing it,  the  jury  should  have  been  so  instruct- 
ed. We  do  not  think  that  the  question  sim- 
ply was  whether  the  time  for  performance  of 
the  original  contract  bad  been  extended  for 
six  months.  If  appellees  were  satisfied  with 
the  terms  of  the  original  contract,  and  only 
desired  further  time  to  determineabout  their 
accepting  it,  it  would  have  been  easy  for  them 
to  so  specify,  and  to  confine  their  proposition 
for  an  extension  to  that  purpose.  A  compar- 
ison of  tlie  two  contracts  will  show  that  they 
did  not  do  that.  It  is  evident  to  our  mind 
that  they  not  only  wanted  a  longer  time,  bat 
they  wanted  a  different  contract,  which  they 
proposed  to  procure  under  the  guise  of  an  ex- 
tension. The  terms  of  each  contract  are  dis- 
tinct  and  complete  within  itself.  The  second 
contract  not  only  does  not  depend  upon  the 
first  for  its  application  or  construction,  but  it 
no  more  refers  to  it  than  If  the  first  never  had 
existed.  The  second  party  in  the  first  con- 
tract Is  Daniel  Cook.  In  the  second,  the  par* 
ties  of  the  second  part  are  Seth  Cook  and  Will- 
iam Willis.  The  flrst  contract  has  reference 
to  two  sections  of  land;  the  second,  to  only 
one.  The  first  stipulated  thatthe  partyof  the 
second  part  should  create  and  convey  to  the 
first  party  stqck  in  two  corporations,  without 
specifying  under  what  jurisdiction  they 
should  be  created,  while  the  second  under- 
takes to  create  and  convey  stock  in  one  cor- 
poration, to  be  created  under  the  laws  of  the 
state  of  California.  The  flrst  gives  to  the 
second  party  possession  of  the  property  until 
the  8th  day  of  June,  1883,  "for  the  purpose 
of  prospecting  and  developing  the  lands  for 
mineral;"  the  second  grants  the  possession 
to  the  parties  of  the  second  part  until  4  o'clock 
in  the  afternoon  of  the  8th  day  of  December. 
1888,  with  the  "right  and  privilege  of  work- 
ing on,  prospecting,  and  developing  the  same, 
and  of  extracting  and  taking  away,  trans- 
porting, and  causing  to  be  reduced,  ore,  rock, 
and  earth  therefrom,  in  quantities  sufficient 
for  milling  and  furnace  test."  The  first 
contract  stipulated  that  if  the  second  party 
concluded  not  to  complete  the  purchase  he 
would  "surrender  possession  to  the  parties  of 
the  first  part,  with  all  work  and  improvement 
placed  on  the  same,  free  of  all  expense  to 
the  parties  of  the  first  part;"  while  the  seo* 
ond  provided  tliat  if  the  second  parties  de* 
clined  the  option  given  them  to  purchase  they 
would  "surrender  any  possession  they  may 
have  of  said  premises,  and  of  all  their  work- 
ings thereon,  free  of  any  debt  incurred  by 
them,  and  this  agreement,  and  all  liability 
hereunder,  shall  cease  and  determine."  Ap- 
pellees claim  performance  now  by  reason  ot 
a  deposit  of  money  and  shares  for  plaintiff  in 
a  San  Antonio  bank, — a  privilege  given  them 
by  the  second,  but  certainly  not  existing  un- 
der the  first,  contract.  We  feel  compelled  to 
treat  tlie  second  contract  as  a  distinct  and  in> 
dependent  undertaking,  and  not  a  mere  agree* 
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ment  for  the  extension  of  the  time  of  perform- 
ance of  the  first  one.  So  treated,  we  think  it 
was  clearly  within  the  statute  of  frauds,  and 
appellant,  not  having  signed  it,  was  not  bound 
by  it.  Appellant  requested  the  court  to 
charge  the  jnry:  "That  the  paper  before  you 
in  evideDCOt  called  variously  an  extension  of 
Contract  B  and  also  a  new  contract,  not  be- 
ing signed  by  plaintiff,  is  in  law  no  contract, 
80  far  as  John  L.  Bullis  is  concerned." 
The  court  refused  to  give  the  charge,  and 
committed,  we  think,  an  error,  not  only  in 
the  particular  instance,  but  in  every  instance 
when,  in  different  form,  the  same  question 
was  passed  upon.  Without  considering  it 
Qsefoi  to  mention  In  detail  the  charges  given 
I7  the  court,  and  discussed  as  objectionable 
in  appellant's  brief,  we  think  it  sufficient  to 
say  that  the  right  of  defendants  to  recover 
nnderthe  pleadings  and  evidence  now  shown 
by  the  record  ought  not  to  have  been  predi- 
cated in  the  Instructions  to  the  Jury  upon  any 
representations  or  promises  made  by  appellant 
previous  to  the  negotiations  with  regard  to 
his  signing  the  paper  designated  the  "Exten- 
sion agreement." 

The  court  charged  the  jury:  "That  if  you 
believe  from  the  evidence  that  John  L.  Bnl- 
lls,  before  or  after  the  time  mentioned  in 
said  Exhibit  B,  represented  to  the  agents  [of 
defendants]  that  he  would  extend  the  time  of 
the  performance  of  the  conditions  of  said  in. 
atrument  for  six  months,  and  that  defendants, 
acting  upon  said  statements  and  promises, 
sod  induced  thereby,  during  the  said  six 
months  did  continne  to  work  and  develop 
■aid  mine,  and  did  at  the  expiration  of  said 
six  monttia  comply  with  the  terms  of  said 
contract,  by  forming  said  corporation  and  is- 
saing  100,000  shares  of  stock,  as  required  in 
said  instrument,  and  did  at  said  time  tender 
(osaid  plaintiff,  or  to  said  Alice  Bullis,  (the 
wife  of  said  plaintiff,)  the  said  amount  of 
5,000  shares,  and  the  sum  of  SIO  per  acre  for 
each  acre  of  plaintiff's  fourth  interest  in  said 
NCtion  8  in  block  8,  and  you  further  find 
that  section  6,  mentioned  in  Exhibit  B,  was 
abandoned,  as  above  explained,  then  you  will 
find  that  plaintiff  is  estopped  from  tidbng  ad- 
vantage of  defendants'  non-performance  of 
the  conditions  of  said  Exhibit  B  in  that  re- 
gard, by  the  express  terms  thereof.  In  which 
ease  yon  will  find  for  the  defendants."  This 
charge  is  objected  to  because  of  the  direction 
to  consider  representations  made  after  the 
time  mentioned  in  Exhibit  B,  and  because  of 
its  reference  to  the  "express  terms  of  Ex- 
hibit B,"  when  that  paper  contains  no  such 
terms.  In  yiew  of  the  fact  that  all  of  the 
evidence  relates  to  a  time  before,  and  none 
to  a  time  after,  June  8,  1888,  the  first  objec- 
tion may  be  treated  as  pointing  out  an  im- 
material evor.  The  other  objection  points 
oot  an  error  that  may  have  exercised  a  mate- 
rial influence  on  the  verdict.  As  Exhibit  B 
does  not  contain  any  express  terms  estopping 
appellant  from  taking  advantage  of  defend- 
ants' non-performanoe  of  its  conditions,  the 


jury  may  have  believed  that  this  charge  au- 
tliorized  them  to  look  to  the  paper  called  the 
"Extension  Contract"  to  find  such  terms.  In 
fact,  the  verdict  found  by  the  jury,  in  the 
following  language:  "We,  the  jury,  find  for 
defendants;  they  to  pay  plaintiffs  81,600  pur- 
chase money  and  5,000  shares  of  stock  in  the 
Presidio  Mining  Company,  according  to  con- 
tract extension.  Exhibit  B, " — indicates  that 
the  jury  looked  at  the  second  agreement  as 
being  part  of  the  first  one.  We  can  see  no 
proper  application  to  the  real  issues  in  this 
cause  of  so  much  of  this  part  of  the  charge  as 
in  general  terms  refers  to  defendants'  con- 
tinuing to  work  and  develop  the  mine  during 
six  months'  extended  time  on  account  of  in- 
ducements and  promises  made  by  plaintiff. 
We  do  not  understand  defendants'  pleadings 
as  setting  up  a  case  for  the  specific  perform- 
ance of  a  verbal  contract  to  convey  land;  nor 
do  we  find  in  the  evidence  a  state  of  facts 
authorizing  such  a  decree.  This  charge,  if 
it  was  upon  that  issue,  would  be  entirely  in- 
sufficient; and  upon  any  other  aspect  of  the 
case,  as  now  presented,  it  was  inapplicable 
and  misleading. 

As  the  pleadings  of  both  parties  treated  the 
undivided  interest  in  the  land  sued  for  by  ap- 
pellant as  his  community  property,  it  was  not 
error  for  the  court  to  charge,  as  it  did,  that 
it  was  community  property.  The  court  ought 
not  to  make  an  issue  not  made  by  the  plead- 
ings. 

It  is  complained  that  the  court  erred  in 
charging  the  jury  to  find  in  favor  of  both 
plaintiff  and  defendants,  against  the  beiis  of 
Mrs.  Bullis,  who,  having  been  made  parties 
and  duly  cited,  made  default.  We  find  no 
error  in  this.     Tliey  do  not  complain. 

The  court  charged  the  jury,  in  substance, 
that  if  defendants  found  section  6  was  worth- 
less for  mining  purposes,  and  work  on  it  was 
abandoned  by  Cook  and  bis  associates,  with 
tlie  knowledge  and  consent  of  plaintiff,  and 
that  he  led  Cook  and  his  associates  to  believe 
that  said  section  6  was  eliminated  from  the 
contract,  they  should  consider  it  as  so  elimi- 
nated. We  think  this  charge  was  correct. 
The  charges  on  tbe  subject  of  section  6  were  as 
favorable  to  appellant  as  he  had  a  right  to  ask. 

We  fail  to  comprehend  what  proper  con- 
nection tbe  building  of  a  mill  by  another 
corporation,  organized  by  defendants  upon 
another  section  of  land  than  the  one  in  con- 
troversy, can  have  with  the  issues  iu  this 
case.  The  fact  that  defendants  may  use 
their  controlling  influence  in  the  corporation 
formed  for  the  purpose  of  working  the  mine 
on  tbe  land  in  controversy,  to  prevent  a  mill 
from  being  erected  on  it,  so  as  to  enable  them 
to  divert  the  profits  of  milling  the  ore  found 
on  it  to  a  mill  entirely  owned  by  themselves, 
does  not  affect  the  question.  The  remedy 
for  a  wrong  of  that  character  must  be  sought, 
if  at  all,  when  it  arises.  We  do  not  think 
that  the  objections  to  the  form  of  the  verdict 
are  well  taken.  The  judgment  is  reversed, 
and  tbe  cause  is  remanded. 
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Watson  e.  Statb. 
(Court  of  Appeals  cf  Texas.    June  12, 1889.)' 
Murder— lusTRncTiONS — Rbuabks  of  Counseu 

1.  The  words  "acted  together,"  in  an  Indict- 
ment charging  that  defendant  and  B.  acted  to- 
gether in  murdering  deceased,  are  snrplnaage,  and 
not  descriptive  of  t£e  offense;  and  it  is  not  error 
to  charge  that  defendant  would  be  guilty  if  he, 
"  acting  by  himself  or  with  "  B.,  Idlled  the  deceased. 

2.  A  charge  that  the  jury  are  to  lodge  wheth- 
er defendant,  if  present  at  the  killing,  acted  as 
principal,  "from  the  surrounding  circumstances 
In  proof,  such  as  companionship  of  the  parties  and 
the  conduct  of  defendant  at,  before,  ana  after  the 
commission  of  the  offense,  "la  not  an  expression  of 
opinion  on  the  weight  of  the  evidence. 

5.  Defendant  cannot  complain  of  a  charge  that 
If  the  jury  did  not  believe  the  defendant  was  pres- 
ent at  the  time  of  the  kUling,  they  should  acquit 
him,  where  the  defense  of  alibi  has  not  been  in- 
terposed by  him. 

^  Objections  to  remarks  used  in  argument  by 
the  state's  attorney  must  be  interposed  at  the 
time.  They  cannot  be  raised  for  the  first  time  on 
motion  for  new  trlaL 

6.  Papers,  brought  up  with  the  record,  which 
oonstitnte  no  part  of  the  transcript,  will  not  be  con- 
sidered on  appeaL 

Appeal  from  district  court,  BobertsoncouD- 
tj;  Hendebson,  Judge. 

John  Watson  was  convicted  of  murder  in 
the  second  degree,  and  appeals. 

Simmons  it  Crawford,  for  appellant,  Asst, 
Atty.  Gen.  Davidson,  for  the  State. 

WiLLSON,  J.  It  is  charged  In  the  indict- 
ment that  defendant  and  one  Brown  "acted 
togetlier"  in  murdering  the  deceased.  The 
court  instructt'd  the  jury  that  "if  the  defend- 
ant, acting  by  himself,  or  acting  together 
with  one  W.  K.  Brown,"  etc.,  killed  the  de- 
ceased, etc.  Defendant  excepted  to  this  in- 
struction, upon  the  ground  that  the  indict- 
ment did  not  charge  him  severally  with  the 
commission  of  the  murder,  but  charged  that 
said  murder  was  committed  jointly  by  Brown 
and  himself;  and  that,  therefore,  said  in- 
struction was  inapplicable  and  unwarranted. 
We  do  not  regard  the  exception  as  well 
grounded.  If  the  indictment  had  simply 
charged  that  defendant  and  Brown  commit- 
ted the  murder,  unquestionably,  a  conviction 
under  it  would  be  sustained  upon  proof  tliat 
he  alone  committed  it,  or  that  he  acted  to- 
gether, as  a  principal,  with  Brown,  or  with 
any  one  else,  in  its  commission.  Davis  t. 
State,  8  Tex.  App.  91;  Gladden  v.  SUte,  2 
Tex.  App.  508;  Williams  v.  State,  42  Tex. 
392.  The  allegation  that  defendant  and  Brown 
acted  together  in  the  commission  of  the  mur- 
der we  regard  as  mere  surplusage,  and  not 
descriptive  of  the  ofFense,  not  material  in  any 
respect,  and  as  neitberenlarging  nor  restrict- 
ing the  responsibility  or  rights  of  the  defend- 
ant. We  are  dearly  of  opinion  tliat  under 
the  indictment  the  defendant  might  legally 
be  convicted  of  the  murder,  not  only  upon 
proof  showing  that  be  acted  together  with 
Brown  in  its  commission,  but  upon  proof 
showing  that  he  committed  it  alone,  with- 
out Brown  in  any  manner  being  connected 
with  its  commission. 

'Pnblication  delayed  by  failure  to  receive  copy. 


Another  portion  of  the  charge  was  except- 
ed to  by  the  defendant,  upon  the  grounds 
that  it  was  unwarranted  by  the  evidence,  and 
was  upon  the  weight  of  evidence.  The  por- 
tion of  the  charge  referred  to  reads  as  fol- 
lows: "The  mere  presence  of  a  party  at' the 
time  and  place  whera  an  ofFense  is  commit- 
ted, does  not  constitute  such  party  a  princi- 
pal; he  must  be  present  at  the  time  and  place, 
with  a  knowedge  of,  and  participation  in,  the 
ofFense.  Of  this  the  jury  are  to  judge  from 
the  surrounding  circamstances  in  proof,  such 
as  companionship  of  the  parties,  and  the  con- 
duct of  defendant  at,  before,  and  after  the 
commission  of  the  offense."  We  think  this 
paragraph  of  the  charge  was  fully  warranted 
by  the  evidence;  and  we  are,  fuiihermore,  of 
opinion  that  it  was  not  on  the  weight  of  evi- 
dence. To  instruct  the  jury  that  a  certain 
fact  may  be  inferred  upon  proof  of  other 
facts,  without  assuming  that  such  other  facts 
have  been  proved,  is  not  always  a  charge 
upon  the  weight  of  evidence,  within  the  mean- 
ing of  the  rule.  Sharpe  v.  State.  17  Tex.  App. 
499.  Considered  with  reference  to  the  evi- 
dence in  this  case,  we  think  said  paragraph 
of  the  charge  is  correct. 

Another  paragraph  of  the  charge  was  ex- 
cepted to  by  defendant.  It  reads  as  follows: 
"If  you  do  not  believe  the  defendant  was 
present  at  the  time  of  the  killing,  you  will 
acquit  him."  We  see  no  error  in  tl^  para- 
graph, when  it  is  considered  in  connection 
with  the  context,  and  with  other  portions  of 
the  charge.  The  defense  of  alibi  was  not 
presented  by  the  evidence,  any  further  thnn 
that  no  eye-witness  testified  that  defendant 
was  present  at  the  time  and  place  of  the  liom- 
icide.  It  was  not  shown  by  defendant,  or 
attempted  to  be  shown,  tliat  he  was  at  an- 
other place  at  the  time  of  the  homicide.  There 
was  no  evidence  demanding  a  diarge  as  to  the 
defense  of  alibi,  and  the  instruction  above 
quoted  was  more  favorable  to  the  defendant 
than  was  abaotuteiy  required.  Considering 
the  charge  of  the  court  as  a  whole,  we  regard 
it  as  free  of  error.  It  is  a  clear,  oompre- 
hensive,  and  correct  statement  of  the  piinci* 
pies  of  law  applicable  to  the  facts  of  tlie  case. 

One  of  the  grounds  of  defendant's  motion 
for  a  new  trial  is  certain  Improper  remarks 
made  by  counsel  for  the  state  in  the  closing 
address  to  the  jury.  There  was  no  exception 
made  to  said  remains  at  the  time  they  were 
made,  and  objections  thereto  are  presented 
for  the  first  time  in  the  motion  for  a  new 
trial.  The  objections  come  too  late,  and  can- 
not be  considered.  It  is  only  by  proper  bill 
of  exception  that  such  objections  can  be 
availed  of  on  appeal,  unless,  perhaps,  where 
it  be  clearly  made  to  appear  that  the  defend- 
ant lias  suffered  injury  from  such  improper 
remarks;  and  it  is  not  so  made  to  appear  in 
this  instance.  Mason  v.  State,  15  Tex.  App. 
534;  Jackson  v.  SUte.  18  Tex.  App.  586. 

There  are  certain  papers  in'the  record  re- 
lating to  the  trial  and  acquittal  of  Brown, 
subsequent  to  the  conviction  of  defendant; 
and  defendant  claims  that  Brown's  tesUiuo- 
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ny  in  his  behalf  is  material,  etc.  These  pa- 
pers are  not  properly  a  part  of  the  record, 
and  we  are  aware  of  no  rule  of  practice  which 
would  warrant  us  in  giving  them  considera- 
tion. 

But  one  other  qaestion  is  presented,  and 
that  is  the  sufficiency  of  the  evidence  to  sup- 
port  the  conviction.  While  the  evidence  is 
circumstantial,  we  think  it  is  very  cogent, 
and  conclusive  of  the  defendant's  guilt.  To 
our  minds,  it  shows,  beyond  any  reasonable 
doubt,  that  be  participated  in  the  murder  of 
deceased, — a- murder  which  the  evidence  in 
this  case  shows  was  a  cowardly  and  deliber- 
ate assassination.    The  judgment  is  affirmed. 


Wood  v,  Statb, 
ICouTt  <tf  AppeaU  of  Textu.  June  30,  tB88.)> 
CantnTAL  IiAW— D>oi<AiiXTioira  bt  DsrssnuLsr. 
Code  Crlm.  Proo.  Tax.  art.  761,  provides  that 
"when  a  detailed  act, declaration,  conversation,  or 
writing  is  given  in  evidence,  any  other  act,  decla- 
ration, or  writing  which  ia  neoesaarv  to  make  it 
fully  understood  may  also  be  given  in  evidence. " 
]a  a  prosecution  for  rape,  committed  in  the  town 
of  8.,  the  state  had  proved  that  defendant  told  the 
sheriff,  at  the  time  of  his  arrest,  that  he  had  seen 
one  G.  in  D.  on  Tuesday  night,  (the  night  before 
tbe  rape.)  Defendant  offered  In  evidence  a  deolar 
ration  previoosly  made  to  the  sheriff,  that  he  (de- 
fendant) was  In  D.  on  Wednesday  night,  (the 
night  of  the  rape,)  and  that  he  was  innocent  of 
Va»  crime.  Held,  that  this  declaration  was  prop- 
erly excluded,  as  not  coming  within  the  purview 
of  said  statute. 

Appeal  from  district  coart,  Orayson  ooan- 
tj;  H.  O.  Head,  Judge. 

William  Wood,  alias  William  Carson,  was 
convicted  on  an  indictment  for  rape,  and  ap- 
peals. Several  witnesses  for  the  defense 
testilied  positively  that  defendant  was  in 
Dallas — 60  mUes  distant  from  the  city  of 
Sherman,  the  scene  of  the  alleged  rape — on 
the  night  it  occurred.  Two  witnesses  for 
the  state  testified  as  positively  that  he  was 
in  Sherman  early  on  that  night,  and  early  on 
tbe  next  morning. 

Woods  <t  Tuitur,  for  appellant.  Aut, 
Atty.  Oen.  Davidson,  for  the  State. 

White,  F.  J.  But  three  bills  of  exception 
appear  in  this  record.  As  to  the  first,  the 
Judge  explains  that  after  he  had  overruled 
the  application  for  continuance,  and  before 
tbe  impaneling  of  the  jury  was  completed, 
both  the  absent  witnesses  named  in  said  ap- 

Slication  appeared,  and  that  one  was  excused 
y  defendant,  the  other  remaining  to  testify. 
Defendant  could  not  possibly  be  injured,  un- 
d^  tbe  circumstances.  The  state  proved 
by  John  Blain  that  he  was  marshal  of  the 
city  <rf  Sherman,  and  as  such  officer,  went  to 
Dallas,  and  on  Friday,  June  ii,  1888,  at  about 
11  o'clock,  he  arrested  defendant  on  Main 
street,  in  Dallas.  That  shortly  thereafter, 
on  the  same  day,  be  put  defendant  on  the 
train,,  and  started  with  him  to  Sherman. 
Tbat  defendant  bad  been  legally  warned  as 
to  any  statements  made  by  him  at  the  time 
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of  the  arrest.  That  shortly  after  leaving 
Dallas  he  (the  witness  Blain)  asked  defend- 
ant if  he  (defendant)  saw  Nat  Ounter  in  Dal- 
las on  Wednesday  night,  (the  night  of  the 
rape.)  Defendant  replied  that  he  saw  Oun- 
ter on  Tuesday  night,  (tbe  night  before  the 
rape.)  Defendant  then  proposed  to  prove  by 
said  Blain  that  when  he  arrested  defendant, 
al>out  11  o'clock,  he  at  that  Ume  warned  him 
as  to  his  statements,  and  tbat  defendant  then 
and  there  told  bim  (said  Blain)  that  he  (de- 
fendant) was  in  Dallas  on  Wednesday  night, 
(the  night  of  the  rape  at  Sherman,)  and  tint 
he  WAS  innocent  of  the  charge.  To  which 
the  prosecution  objected,  t>ecauBe  the  same 
WHS  a  statement  in  defendant's  interest;  and 
the  court  sustained  the  objection,  and  ex- 
cluded the  evidence. 

"Declarations  made  by  a  defendant  in  his 
own  favor,  unless  a  part  of  the  ns  gaata,  or 
of  a  confession  offered  by  ttie  prosecution, 
are  not  admissible  for  the  defense. "  Whart. 
Grim.  £v.  (8th  ISd.)  §  690.  They  are  con- 
sidered as  self-serving.  But  our  statute  pro- 
vides that  "where  a  detailed  act.  declara- 
tion, conversation,  or  writing  is  given  in  ev- 
idence, any  other  act,  declaration,  or  writing 
which  is  necessary  to  make  it  fnlly  under- 
stood, or  to  explain  the  same,  may  also  be 
given  in  evidence. "  Oode  Crim.  Froc.  art. 
751.  Such  declarations,  acts,  etc.,  are  ad- 
missible whether  res  gesta  or  not.  Willson, 
Crlm .  St.  §  2481.  The  criterion  for  their  ad- 
missibility is,  are  they  necessary  to  make 
any  other  act  or  declaration  of  defendant 
which  has  been  proved  by  the  prosecution 
fully  understood,  or  do  they  explain  the  saiue? 
In  this  case  the  state  hjtd  proved  that  defend- 
ant told  Blain  that  he  had  seen  Gunter  in 
Dallas  on  Tuesday  night.  Did  the  fact  that 
be  had  previously  told  Blain  that  be  (defend- 
ant) was  in  Dallas  on  Wednesday  nigbt,  and 
that  he  was  innocent  of  tbe  rape,  tend  in  any 
manner  to  explain  his  statement  that  be  had 
seen  Ounter  in  Dallas  on  Tuesday  night,  or 
did  it  in  any  manner  tend  to  make  tbis  latter 
statement  any  more  fnlly  understood?  We 
cannot  see  that  it  does.  As  shown  by  the 
bill  of  exceptions,  we  cannot  see  that  the 
court  erred  in  excluding  the  evidence. 

Defendant's  third  bill  of  exceptions  shows 
that,  over  his  objections,  the  court  permitted 
the  prosecution  to  prove  by  tbe  witness  Ma- 
tilda Noel  that  about  a  month  before  the  al- 
leged rape  she  and  defendant  were  "talking 
almut  sweethearts."  and  defendant  "said  he 
had  a  good  thing,  but  it  was  not  black,"  and 
that  she  told  bim  he  had  better  "mind  how 
be  talked."  This  conversation  occurred  in 
the  alley,  close  to  the  place  where  the  rape 
was  alleged  to  have  occurred.  Defendant's 
objection  waq  that  the  evidence  was  irrel- 
evant, immaterial,  foreign  to  the  issue,  and 
calculated  to  prejudice  the  defendant  with 
the  jury.  Other  evidence  adduced  showed 
tbat  defendant,  prior  to  the  rape,  liad  been 
living  next  door,  across  the  alley,  from  the 
house  in  which  the  prosecutrix  lived,  and 
in  which  she  was  ravished,  "as  much  as 
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a  month  or  two;"  that  he  was  several  times 
in  the  yard  where  the  prosecutrix  lived;  that 
some  three  weeks  l)efore  the  occurrence  he 
bad  spoken  to  her  from  the  yard  in  which  he 
lived,  and  told  her  that  she  "looked  pretty;" 
that  on  another  occasion  he  asked  h«>r  to  give 
him  a  roee;  and  that  one  night,  about  three 
weeks  before  the  rape,  be  came  to  the  win- 
dow of  the  prosecutrix,  and  asked  her  if  she 
had  gone  to  bed,  and,  when  she  answered 
that  she  had,  he  asked  her  if  she  would  not 
read  the  "cook  receipts"  to  him,  which  she 
bad  previously  promised  to  do;  that  she  told 
bim  "  No,  "and  lie  went  away.  In  the  light  of 
this  evidence,  we  are  of  opinion  the  court  did 
not  err  In  admitting  the  testimony  of  Matilda 
Noel.  It  was,  it  may  be,  but  a  slight  cir- 
cumstance; still,  it  tended  to  show  the  bent 
of  defendant's  mind,  and,  when  read  in  the 
light  of  these  other  facts,  tended,  further,  to 
show  who  the  party  was  the  defendant  re- 
ferred to  when  he  told  the  witness  that  "he 
had  a  good  tiling,  but  it  was  not  black."  In 
Tomlin's  Case,  25  Tex.  App.  676,  8  S.  W. 
liep.  931,  the  evidence  which  this  court  held 
inadiuissible  could  possibly  have  bad  no  con> 
nection,  remotely  or  otherwise,  apon  the 
case,  or  any  issue  involved  in  the  trial,  but 
was  an  independent  statement,  made  five 
years  before  the  rape  was  committed  for 
which  the  prisoner  waa  on  trial,  and  before 
be  ever  knew  the  prosecutrix  in  that  case. 

The  only  other  question  necessary  to  be 
noticed  is  the  sufficiency  of  the  evidence. 
Defendant's  identity  is  positively  proved  by 
the  proseoutrix.  His  effort  was  to  establish 
an  alibi.  That  his  evidence  tended  most 
strongly  to  sustain  this  defense  cannot  be 
denied;  and  that  there  is  a  decided  conflict 
in  the  evidence  upon  this  defense  is  most 
true.  To  reconcile  and  settle  this  conflict 
was  the  province  of  the  jury;  and,  if  they 
believed  the  testimony  of  the  prosecution,  the 
evidence  is  amply  safflcient  to  support  the 
verdict  and  Judgment.  The  ]a<^ment  is 
affirmed. 


White  v.  Statb. 
lOourt  aj  Appeal*  of  Teaxu.  June  SB,  188e.)> 
LABonrr— iNBTRuonom. 
1.  On  the  trial  of  an  indiotment  for  larceny  of 
money  defendant  requested  a  special  instmotlon 
as  foUows;  "If  you  find  that  when  defendant  was 
called  on  for  an  explanation  of  his  possession  of 
the  money  charged  to  have  been  stolen,  that  he 
said  he  had  fonnd  It,  and  that  he  had  intended  to 
Kive  it  back  to  the  owner,  bnt  that  he  had  not  seen 
Elm  since  be  found  It,  and  that  he  thouerht  be 
would  bet  the  money  on  a  horse-race  and  win  some 
money  for  himself,  and  then  giyo  it  back,  and  you 
believe  said  explanation  was  reasonable,  natnral, 
and  probably  true,  then  you  oannot  convict  de- 
fendant, unless  the  state  has  shown  such  explana- 
tion to  be  false:  and  the  state  must  so  show  be- 
yond a  reasonable  doubt. "  field,  that  the  court 
erred  In  refasing  to  give  the  Instruction,  where 
the  Issue  was  plainly  raised  by  the  evidence. 
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9.  A  charge  with  respect  to  theft  of  proper^ 
of  less  value  than  tSO,  upon  the  trial  of  an  indict- 
ment for  theft  of  a  larger  amount,  where  no  issue 
is  raised  as  to  the  amount,  though  It  is  favorable 
to  the  aooused  if  excepted  to,  is  oauae  for  reversal 

Appeal  from  district  court.  Milam  county; 
J.  N.  Hekdebson,  Judge. 

Had  White  was  convicted  on  an  indict- 
ment for  the- larceny  of  $615,  and  appeals. 
According  to  the  proof  offered  by  the  sbite 
the  money  was  taken  at  night  from  the 
clothes  of  the  owner,  which  hung  on  a  bed- 
post. Defendant  and  his  brother  occupied 
an  adjoining  bed.  The  owner  admitted  that 
since  he  last  examined  the  money,  before 
missing  it,  he  had  ridden  over  his  pasture, 
but  declared  that  in  so  doing  he  did  not  lose 
it,  but  that  it  was  stolen.  The  money  was 
traced  to  the  possession  of  defendant,  who 
claimed  that  be  found  it  in  the  pasture,  and 
that  he  intended,  after  using  It  to  win  some 
money  for  himself,  to  return  it  to  the  owner. 

T.  8.  Henderson,  for  appellant.  W.  8. 
Davidson,  Asst.  Atty.  Qen.,  for  the  State. 

WiLLSOM,  J.  Defendant  requested  a  spe- 
cial Instruction  as  follows:  "If  you  find  that 
when  defendant  was  called  on  for  an  expla- 
nation  of  bis  possession  of  the  money  charged 
to  have  been  stolen,  that  he  said  he  had  found 
the  money  in  Miller's  pasture,  and  that  he 
had  not  stolen  it,  and  that  he  had  Intended  to 
give  it  back  to  Miller,  but  that  he  had  not 
seen  Miller  since  he  found  the  money,  and 
that  he  thought  he  would  bet  the  money  on  a 
horse-race,  and  win  some  money  for  himself 
on  a  horse-race,  and  then  give  it  to  Miller, 
and  you  believe  said  explanation  was  reason- 
able, natural,  and  probably  tme,  then  you 
cannot  conviot  defendant,  unless  the  state 
has  shown  such  explanation  to  be  false;  and 
the  state  must  so  show  beyond  a  reasonable 
doubt."  This  instruction  the  court  refused 
to  give,  and  the  defendant  excepted.  In  this 
we  think  the  court  erred.  We  think  the  evi- 
dence demanded  such  charge,  and  ite  sub- 
stance or  equivalent  was  not  embraced  in  the 
general  charge  g^iven  to  the  jury.  The  issue 
presented  by  said  special  instruction  was 
plainly  raised  by  the  evidence,  and  the  jury 
should  have  been  directly  and  clearly  in- 
structed as  to  the  law  upon  such  issue. 
Fernandez  v.  State,  25  Tex.  App.  538,  8  S. 
W.  Rep.  667;  Guest's  Case,  24  Tex.  App. 
530,  7  S.  W.  Bep.  242;  Boyd's  Case,  24  Tex. 
App.  570,  6  S.  W.  Bep.  853.  It  was  error, 
we  think,  to  charge  with  respect  to  theft  of 
property  of  less  value  than  $20.  No  such  is- 
sue was  raised  by  the  evidence  While  this 
error  in  tlie  charge  would  be  regarded  as 
favorable  to  the  defendant,  and  therefore  im- 
material, if  it  had  not  been  excepted  to,  yet, 
having  been  excepted  to.  and  properly  pre- 
sented by  bill  of  exception,  we  must  hold  the 
error  to  be  reversible  error.  Other  errors  as- 
signed are  not  considered  tenable.  The  judg- 
ment is  reversed,  and  the  cause  remanded. 


Digitized  by 


Google 


Tex.) 


NOUTON  0.  STATE. 


4o; 


MooBE  e.  State. 

(Court  0/  ApTieqls  q/  Texas.    June  22,  1889.)' 

Receivino  Stolen  Goobs. 

1.  An  indiotment  charged  tbat  the  accused 
"did  then  and  there  fraudulentljrreceive  from  Had 
White,  •  •  •  and  did  fraudulently  conceal, 
oeitain  property,  to-wit,  $460  In  monev,  •  •  * 
the  same  beins  the  property  of  Gteo.  Miller,  which 
■aid  property  had  been  theretofore  acquired  by  an- 
other, in  such  manner  as  that  the  acquisition 
thereof  comes  within  the  meaning  of  the  term 
'theft;'  and  the  said  John  Uoore  then  and  there 
received  and  concealed  the  said  property,  well 
knowing  the  same  to  have  been  so  acquired, 
against  the  peace  and  dignity, "  etc.  Held  sutS- 
oient  to  charge  the  ofFense  of  fraudulently  receiv- 
ing and  concealing  stolen  property. 

8.  It  was  error  for  the  court  to  submit  the  law 
with  regard  to  theft  of  {)roperty  under  the  value 
of  130 ;  the  proof  raislni?  no  such  Issue. 

Appeal  from  district  coui-t,  Milam  connty; 
J.  X.  Hendeuson,  Judge. 

John  Moore  was  convicted  on  an  indict- 
ment for  receiving  and  concealing  stolen 
property,  and  appeals.  The  language  of  the 
indictment  was  as  follows:  Tliat  the  ac- 
cused "did  then  and  there  fraudulently  re- 
ceive from  Had  White,  •  *  •  and  did 
fraudulently  conceal,  certain  property,  to- 
wit,  8450  in  money,  the  same  being  current 
paper  money  of  the  United  States  of  America, 
of  the  value  of  $450,  the  same  being  the  prop- 
erty of  Qeo.  Miller,  and  being  of  the  value  of 
$450.  which  said  property  had  theretofore  been 
acquired  by  another  in  such  manner  as  that 
the  acquisition  thereof  comes  within  the 
meaning  of  the  term  'tlieft;'  and  the  said 
John  Muore  then  and  there  received  and  con- 
cealed the  said  property,  well  knowing  the 
same  to  have  been  so  acquired,  against  the 
peace  and  dignity, "  etc.  In  addition  to  the 
same  proof  adduced  in  White  v.  State,  ante, 
406,  it  was  proved  tbat  a  certain  $100  bill 
was  traced  to  the  possession  of  defendant. 
When  he  changed  it,  he  represented  the  said 
bill  to  be  the  property  of  his  mother.  When 
arrested  he  said,  in  the  presence  of  White: 
"Idid  not  steal  this  money.  Had  Whitegave 
ittome,"— and  asked  White:  "Didn't  you, 
Had?"     White  replied,  "Yes." 

T.  8.  Henderson,  for  appellant.  Atst. 
Atty.  Qen.  Davidson,  for  the  State. 

WnxsoN,  J.  We  think  the  indictment  is 
sufficient.  Brothers  t.  State,  22  Tex.  App. 
447,  3  S.  W.  Bep.  737;  Willson,  Crim.  St. 
§1256. 

It  was  error  to  charge  the  law  of  theft  of 
property  under  the  value  of  $20.  There  was 
no  evidence  to  warrant  such  charge.  This 
error  was  excepted  to,  and  tlie  exception  pre- 
sented here  by  proper  bill.  White  v.  State, 
ante.  406.  We  tlilnk  the  evidence  demanded 
instructions  as  to  possession  of  property  re- 
cently stolen,  and  as  to  White's  explanntion 
of  his  possession  of  the  money.  The  charge 
of  the  court  was  excepted  to  because  it  failed 
to  give  such  instructions.  White  v.  State, 
ante,  406. 

Other  assignments  presented  in  the  record 


we  do  not  think  are  maintainable.  Because 
of  errors  above  mentioned,  the  judgment  is 
reversed,  and  the  cause  remanded. 
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NoBTOH  t».  State. 
(Court  cif  Appeals  of  Texas.    June  22, 1889.)  • 

LaBOBITT — BVISEKCI. 

On  the  trial  of  an  indictment  for  theft  of  a 
steer  a  witness  testified  that  he  saw  defendant  kill 
the  alleged  stolen  animal;  that  defendant  then 
said  that  he  had  bonght  the  animal  of  the  alleged 
owner,  but  a  few  days  afterwards  admitted  to  wit- 
ness tbat  it  belonged  to  the  alleged  owner.  The 
witness,  who  was  defendant's  brother-in-law,  said 
nothing  of  the  matter  for  two  years,  and  until 
after  he  and  defendant  had  quarreled.  Meld,  tbat 
the  evidence  was  Insufficient  to  sustain  oonvlctioiL 
as  the  witness  was  in  effect  an  aooompllce,  and 
his  testimony  was  imoorroborated. 

Appeal  from  district  court,  Stephens  coun- 
ty: T.  H.  Conner,  Judge. 

W.  M.  Norton  was  convicted  on  an  indict- 
ment for  larceny,  and  appeals. 

J.  R.  Fleming,  W.  Veale,  and  /.  M.  Moore, 
for  appellant.  Asst.  Atty.  Qen.  Davidson, 
for  the  State. 

White,  P.  J.  There  were  but  two  wit- 
nesses for  the  prosecution — Majors,  the  owner 
pf  the  alleged  stolen  animal,  and  Joe  Good- 
win, a  brother-in-law  of  defendant.  There 
are  some  singular  features  appearing  with 
regard  to  the  testimony  of  each  of  these  wit- 
nesses. Majors  bad  sold  defendant  a  lot  of 
cattle  in  payment  of  a  tract  of  land,  that  were 
branded  in  the  same  brand  as  the  alleged 
stolen  animal,  and  he  at  the  time  executed  a 
bill  of  sale  to  the  same.  Some  time  after- 
wards, this  bill  of  sale  having  been  lost, 
Majors  executed  another  In  lieu  of  it.  On 
the  trial,  both  of  these  bills  of  sale  were  pro- 
duced by  defendant,  the  flrst  one  "having 
been  found  in  the  meantime.  Majors  posi- 
tively denied  writing  and  signing  this  pur- 
ported first  one,  and,  moreover,  claimed  that 
it  bad  been  altered.  He  was  positively  con- 
tradicted by  some  of  defendant's  witnesses; 
and  five  experts,  by  comparing  admitted  gen- 
uine specimens  of  his  handwriting  with  said 
instrument,  gave  it  as  their  opinion  that' the 
instruments  were  written  by  the  same  party. 
As  to  the  second  or  substitute  bill  of  sale. 
Majors  admitted  he  had  executed  it,  but 
claimed  that  it  had  also  been  changed  and 
altered  since  its  execution.  It  does  not  ap- 
pear what,  if  anything,  were  the  opinions  of 
the  experts  as  to  whether  the  instruments 
had  beien  altered  or  not.  Majors  did  not 
know  who  stole  his  animal,  but  had  never 
seen  it  since  it  left  his  home  on  December  13, 
1886.  Goodwinswore  that  he  was  at  defend- 
ant's house  on  December  15  or  16, 1886,  and 
saw  defendant  kill  the  alleged  stolen  animal; 
that  at  the  time  of  the  killing  the  defendant 
said  that  be  had  bought  the  animal  from  Ma- 
jors, but  that  a  few  days  afterwards  defend- 
ant told  him  that  in  fact  the  steer  killed  was 
Frank  Majors'.    How    or    why   defendant 
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canie  to  tell  him  this  he  does  not  inform  us. 
At  iill  events,  he  tells  us  that  a  few  days 
after  the  tbeft  defendant  admitted  it  to  him, 
and  yet  he  concealed  the  fact  for  nearly  two 
years,  and  then  only  disclosed  it  after  he  and 
defendant  had  had  a  serious  difficulty  on  ac- 
count of  the  separation  of  Goodwin  and  his 
wife,  for  which  matter  he  blamed  defendant. 
The  indictment  was  found  and  returned 
against  this  defendant  on  December  4,  1888. 
Moreover,  defendant  introduced  witnesses 
who  proved  statements  with  regard  to  the  an- 
imal, made  to  them  by  Goodw^in,  contradic- 
tory of  his  sworn  testimony,  and  statements 
showing  his  hostility,  and  the  animus  with 
which  he  was  testifying  in  the  case.  Taking 
the  testimony  as  we  find  it  in  the  statement 
of  facts,  we  are  not  satisfied  either  as  to  its 
conclusiveness  or  reliability.  According  to 
bis  own  evidence,  Goodwin  is  an  accomplice 
in  the  sense  in  which  the  statute  requires 
that  the  testimonyof  such  witnesses  should  be 
corroborated.  Alb  to  the  inculpatory  portions 
of  this  witness'  testimony,  we  have  failed  to 
find  any  corroboration  whatever.  Defend- 
ant and  his  witnesses  do  not  and  never  have 
denied  tliat  be  killed  an  animal  at  the  time 
Goodwin  was  at  his  house,  but  tliey  claim  it 
was  the  defendant's  own  animal.  No  fact 
or  circumstance  beyond  this  corroborates 
Goodwin  in  his  statement  that  its  mark  was 
different  from  the  marks  of  the  animals  pur- 
chased by  defendant  from  Majors,  and  that 
the  animal  was  a  red  steer  with  crumpled 
horns.  Certainly  there  is  no  corroboration  of 
the  accomplice's  statement  that  a  few  days 
after  the  killing  defendant  told  him  that  the 
animal  belonged  to  Majors.  We  are  not 
willing  to  sanction  a  judgment  of  conviction 
based  upon  sucli  unsatisfactory,  inconclusive, 
uncorroborated,  and  suspicious  testimony. 
The  judgment  is  reversed,  and  the  cause  re- 
manded. 


Jacobs  «.  State. 
(Covrt  of  Appeala  oj  TeaxM.    Jane  90, 1880.)* 

ASBJBST  WITHOUT  A  WaBRAHT— HomOtDB— IMFUBD 
MalICB — BlUi  OV   BXOBFTIOBS. 

1.  Under  Pen.  Code  Tex.  art  822,  which  pro- 
vides that  a  person  violating  the  law  by  unlawfully 
carrying  arms  may  be  arrested  by  a  peace-ofBcer, 
WiUiout  warrant,  upon  his  own  knowledge,  or  up- 
on intormatlon  of  some  credible  person,  a  peace- 
of^cer  may  arrest  the  offender,  without  warrant, 
upon  Information  of  a  credible  person,  though  the 
offender  may  be  in  a  distant  part  of  the  county  at 
the  time  of  the  information,  and  though  the  arrest 
may  not  be  immediately  made. 

2.  On  a  trial  for  murder  committed  by  defend- 
ant when  deceased  and  others  were  attempting  his 
arrest  on  a  charge  of  unlawfully  carrying  arms, 
upon  the  question  of  motive,  and  to  explain  the  con- 
duct of  the  deceased  and  posse  in  attempting  to  ar- 
rest the  defendant,  the  court  properly  admitted  in 
evidence  the  records  of  the  district  court  of  an- 
other county,  to  show  that  an  indictment  for  mur- 
der was  pending  In  said  court  against  the  defend- 
ant. 

8.  Upon  the  same  issue,  and  to  show  that  the 
attempted  arrest  was  legal,  the  court  properly  ad- 
Bkitted  the  sheriff  to  testify  that  about  a  week  be- 
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fore  the  homicide  ha  received  a  letter  from  the 
sheriil  of  another  county,  stating  that  defendant 
was  in  the  county,  armed  with  <ifles  and  pistols. 

4.  A  charge,  upon  the  srubjeot  of  implied  mal- 
ice, that  "when  a  homicide  is  committed  without 
any,  or  without  considerable,  provocation,  the  law 
implies  malice, "  is  correct;  tM  words  <*considera- 
ble  provocation"  being  equivalent  to  the  words 
"adequate  cause. " 

6.  A  bill  of  ezoeptions,  to  be  snfflcient,  must 
show,  not  only  that  the  testimony  objected  to  was 
offered,  but  that  it  went  to  the  jury,  as  evidenoa. 

6.  A  bill  of  ezoeptions  to  the  rejection  of  teeti- 
mony,  unless  definite  in  the  recital  of  facta,  will 
not  be  oonsiderad  on  appeaL 

Appeal  from  district  court,  Milam  county; 
J.  N.  Hendekson,  Judge. 

Will  Jacobs  was  convicted  of  murder  in 
the  second  degree,  and  appeals.  The  evi- 
dence sliows  that,  acting  under  the  orders  of 
the  sheriff  of  Milam  county,  Deputy-SberifTs 
J.  H.  Bickett  and  G.  L.  Fool,  witli  a  poaae  of 
five  men,  went  to  the  house  of  one  iiounds, 
to  arrest  defendant  for  unlawfully  carrying 
arms.  Defendant  resisted  arrest,  and  in  the 
encounter  shot  and  killed  Pool.  Upon  the 
subject  of  implied  malice  the  court  cliarg«d 
the  jury  as  follows:  "Implied  malice  is  an 
inference  or  conclusion  founded  upon  par- 
ticular facts  and  circumstances  proved,  and 
from  which  the  malice  is  inferred.  The  law 
implies  malice  from  the  commission  of  an 
unlawful  or  cruel  act.  Hence,  when  a  hom- 
icide is  committed  without  any,  or  without 
considerable,  provocation,  the  law  implies 
malice.  In  like  manner,  if  a  homicide  be 
committed  under  the  immediate  inllnence  of 
sudden  anger,  rage,  resentment,  terror,  or 
excitement,  rendering  the  mind  incapable  of 
cool  reflection,  the  law  will  imply  malice,  in 
the  absence  of  any  adequate  cause  to  reduce 
the  offense  to  manslaughter.  And  when  a 
homicide  is  shown  to  have  been  committed, 
the  killing  is  not  shown  to  have  been  done 
upon  express  malice,  and  the  evidence  fails 
to  show  that  the  act  was  done  upon  ex- 
press malice;  and  the  evidence  fails  to  show 
that  the  act  was  done  under  circumstances  to 
mitigsite  or  reduce  the  killing  to  manslnngh- 
ter,  or  to  excuse  or  justify  the  deed, — the 
law  infers  that  the  killing  was  done  upon 
malice,  and  the  malice  is  implied  malice." 

J.  D.  Morrison,  R.  W.  Hudson,  T.  S.  Hen- 
derson,  and  C.  L.  Arlony,  for  appellant. 
AasL  Atty.  Gen.  Davidson,  fur  the  State. 

WiLLSON,  J.  1.  Bill  of  exception  No.  2 
is  as  follows:  "Be  it  remembered  that  on 
the  trial  of  the  above-entitled  cause  the  state 
offered  to  prove  the  following  facta,  viz.,  (by 
J.  H.  Bickett,  a  witness  for  the  state.)  that, 
at  the  time  the  defendant  is  charged  to  have 
killed  G.  L.  Pool,  he  (Bickett)  and  said  Pool 
were  deputy-sheriCFs  of  Milam  county.  To 
which  the  counsel  for  defendant  objected  for 
the  following  reasons,  viz.,  because  the  law 
directed  how  deputy-sheriffs  could  be  ap- 
pointed, and  required  a  record  thereof  to  be 
kept  in  the  offlce  of  the  county  clerk,  and  re- 
quired said  appointment  to  be  in  writing,  and 
required  the  appointee  to  take  the  constitu- 
tional oath;  and  tliat  said  record  and  said 
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original  appointment  were  the  best  evldance 
of  the  official  character  of  deputy-sheriffs. 
And  tlie  court  overruled  the  objections.  The 
defendant  excepted  to  said  ruliog,  and  bere- 
vitli  tenders  hia  bill  of  exceptions,"  eta 

It  will  be  observed  tliat  the  bill  of  excep- 
tions is  incomplete,  in  that  it  does  not  state 
tint  the  testimony  objected  to  was  admitted 
in  evidence  before  the  jury.    Unless  it  was 
admitted  in  evidence,  certainly,  no  material 
error  was  committed  in  overruling  the  objec- 
tions to  it.     A  bill  of  exceptions  must  be  so 
foil  and  certain  in  its  statements  that  in  and 
of  itself  it  will  disclose  all  tluit  is  necessary 
to  manifest  the  supposed  error.    It  must  suf- 
ficiently set  oat  the  proceedings  and  attend- 
ant cireumstancea  below,  to  enable  this  court 
to  linow  certainly  that  error  was  oommitted. 
Willson,  Crim.  St.  §  2368.    When  the  excep- 
tion is  to  the  .admission  of  testimony,  it  must 
not  only  show  that  the  testimony  was  offered, 
but  must,  further,  show  that  it  went  before 
tbe  jury  as  evidence.    Burke's  Case,  25  Tex. 
App.  172,  7  S.  W  Bep.  87<i.    In  considering 
a  bill  of  exceptions  to  the  admission  of  evi- 
dence, it  must  appear  from  the  bill  itself  that 
tbe  testimony  objected  to  went  before  tbe 
jury.    We  cannot  look  to  tbe  statement  of 
facts  to  determine  that  fact.     We  are  not 
called  upon,  tbeiefore,  to  decide  the  question 
■ought  to  be  presented  by  bill  of  exception 
Xu.  2,  bat,  if  we  were,  we  should  hold  that 
there  was  no  error  in  admitting  tbe  testimony 
objected  to.    The  official  character  of  Bicltelt 
and  Fool  was  an  incidental,  collateral  issue, 
—not  an  issue  directly  between  said  officers 
and  the  public.    Such  being  the  case,  parol 
evidenoe  was  competent  to  prove  their  offi- 
cial character.    Woodson's  Case,  24  Tex. 
App.  153.  6  S.  W.  Kep.  184. 

2.  Bill  of  exception  No.  3  is  incomplete 
and  defective  in  the  same  particular  as  bill 
Ko.  2.  It  recites  that  the  state  offered  to 
prove  by  a  record  of  the  district  court  of 
Frio  county,  that  defendant,  at  the  time  he 
killed  Pool,  was  charged,  by  indictment  in 
tbe  district  court  of  Frio  county,  with  mur- 
der, and  said  record,  together  witli  defend- 
ant's objections  thereto,  are  set  forth  in  the 
bill.  But  it  is  not  shown  by  the  bill  that 
laid  record  was  read  in  evidence  before  tbe 
jury.  But  here,  again,  were  we  to  consider 
the  bill  sufficient,  we  would  bold  that  said 
Kcord  was  competent  evidence.  It  estal)- 
lished  a  circumstance  which  tended  to  show 
defendant's  motive  in  committing  tlie  hom- 
icide, which  tended  to  sliow  that  he  was  a 
fugitive  from  Justice,  who  had  resolved  to 
evade  and  resist  arrest  for  a  capital  crime  at 
any  and  all  hazards,  and  regardless  of  conse- 
quences, and  r^ardless  of  whether  his  arrest 
should  be  attempted  legally  or  illegally.  It 
farthennore  tended  to  explain  the  conduct 
and  motives  of  the  officers  and  potae  that 
were  seeking  to  arrest  defendant,  and  to 
throw  light  upon  the  whole  transaction.  It 
was,  in  fact,  a  part  of  Uie  res  genta  of  the 
iMmicide. 

3.  For  the  reasons  above  stated,  it  was  not 


error  to  admit  the  testimony  set  forth  in  bill 
of  exception  No.  4.  Said  testimony  was  also 
competent  for  the  purpose  of  showing  that 
in  attempting  to  arrest  the  defendant  the  of- 
ficers and  poaae  were  acting  by  authority  of 
law,  and  that  said  attempted  arrest  was  legal. 

4.  Bill  of  exception  No.  6  does  not  state 
that  the  testimony  objected  to  went  before 
the  jury,  and  is  therefore  defective.  But 
we  tliink  the  testimony  was  compet^it  to 
show  tliat  the  attempted  arrest  of  tlie  defend- 
ant was'a  legal  one. 

5.  Bill  of  exception  No.  6  does  not  show 
that  the  testimony  objected  to  went  before 
the  jury,  and  we  shall  not,  tiierefore,  con- 
sider it. 

6.  Bill  of  exception  No.  7  is  not  maintain- 
able. The  testimony  objected  to  was  cooi- 
petent  to  show  tliat  in  evading  arrest,  and  in 
violating  the  law  by  carrying  arms,  the  de- 
fendant was  aided  and  supported  by  one 
Johnson,  and  tliat  the  two,  acting  togethw, 
were  openly  and  continuously  defying  the 
law,  and  its  officers,  to  tbe  terror  of  the  citi- 
zens  of  the  nolgtiborbood.  And,  further,  it 
was  competent  to  explain  the  conduct  of  the 
officers  and  po»se  \a  attempting  defendant's 
arrest,  and  to  show  that  said  offioers  and 
poaie  had  good  reason  to  believe  that  defend- 
ant's arrest  would  be  resisted  by  him  and 
said  Johnson,  and  that,  therefore,  said  offi- 
cers and  poase,  in  attempting  said  arrest  in 
the  manner  they  did,  acted  within  the  limits 
of  prudence  and  the  law. 

7.  Bills  of  exception  8,  9,  and  10,  are  to 
the  action  of  tbe  court  in  rejecting  certain 
testimony  therein  set  forth,  offered  by  tbe 
defendant.  Each  of  these  bills  are  too  defect- 
ive to  be  considered.  They  do  not  recite 
facts  which  would  enable  this  court  to  fully 
understand  and  know  all  the  facts  on  whish 
the  correctness  or  errors  of  the  rulings  com- 
plained of  depend.  livar's  Case,  26  Tex. 
App.  115,  9  S.  W.  Bep.  552. 

8.  We  come  now  to  a  eonsideration  of  the 
charge  of  the  court  to  which  the  defendant 
reserved  several  exceptions,  and  here  insists 
upon  same  as  cause  for  reversaL  (1)  When 
considered  as  a  whole,  we  see  no  error  in 
paragraph  5  of  the  cliarge,  defining  and  ex- 
plaining "implied  malice."  The  words  "con- 
siderable provocation"  in  said  paragraph,  in 
the  connection  in  wliich  they  are  used,  con- 
vey the  same  meaning  as  the  words  "ade- 
quate cause;"  and,  besides,  the  court  in  said 
paragraph  was  defining  implied  malice,  and 
not  manslaughter,  and  defined  it.  we  tliink, 
correctly.  (2)  That  portion  of  the'  charge 
which  explains  tbe  law  relative  to  the  rights, 
duties,  and  responsibilities  of  parties  at- 
tempting an  arre»t,  and  of  the  party  attempt- 
ed to  be  arrested,  respectively,  is  not,  we 
think,  obnoxious  to  the  objections  urged 
against  it.  It  is  expressly  provided  by  the 
Code  that  a  pei-son  violating  the  law  by  un- 
lawfully carrying  arms  may  be  arrested, 
without  warrant,  by  any  peace-officer,  upon 
his  own  knowledge,  or  upon  information  ot 
some  credible  person ;  and  it  is  made  a  penal 
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offense  for  a  peace-officer  to  fail  or  refuse  In 
such  case  to  make  the  arrest.  Fen.  Code, 
art.  822.  The  court  gave  this  law  to  the 
jury;  and  the  defendant  excepted  thereto, 
contending  that  said  provision  of  the  statute 
contemplates  an  arrest  in  flagrante  delicto; 
that  to  authorize  such  arrest  the  officer  must 
be  present,  with  the  offender,  at  the  very 
time  of  the  commission  of  the  offense;  that 
the  offender  must  be  escaping;  and  that 
there  is  no  time  or  opportunity  to  obtain  a 
warrant  for  his  arrest.  We  do  not  so  under- 
stand said  provision  of  the  statute.  We  un- 
derstand it  to  authorize  an  arrest  witbont 
warrant,  not  only  when  the  offense  is  being 
committed  within  the  presence  and  within 
the  knowledge  of  the  officer,  but  also  when 
the  officer  is  informed  by  a  credible  person 
that  the  offense  is  being  committed,  although 
the  offender,  at  the  time  of  such  informa- 
tion may  be  In  a  distant  portion  of  the  coun- 
ty, and  although  the  arrest  may  not  be  im- 
mediately attempted.  This  is  a  special  pro- 
vision, and  is  not  controlled  by  other  statutes 
relating  to  arrests.  It  does  not  prescribe 
the  time  within  which  the  arrest  shall  be 
made  or  attempted.  It  does  not  require  that 
a  warrant  of  arrest  shall  be  obtained,  where 
there  is  time  and  opportunity  to  obtain  it. 
We  think  it  authorizes  an  arrest  without 
warrant,  upon  the  information  of  a  credible 
person  that  a  violation  of  article  318  or  820 
of  the  Penal  Code  is  being  committed,  al- 
though the  person  committing  such  viola- 
tion is  not  at  tlie  time  present,  or  even  within 
reach  of  the  officer,  and  although  there  may 
be  time  and  opportunity  to  obtain  a  warrant 
of  arrest.  We  do  not  think  this  provision 
of  the  Code,  construed  as  we  construe  it,  is 
in  conflict  with  section  9  of  the  Bill  of 
Bights,  or  of  any  other  provision  of  the  con- 
stitution. (3)  We  have,  as  far  as  we  are 
capable  of  doing,  carefully  considered  every 
objection  made  to  the  charge  of  the  court. 
We  fail  to  find  any  error  in  it  of  which  the 
defendant  can  complain.  If  erroneous  in 
any  particular,  the  error  is  in  the  defendant's 
favor.  It  is  obvious  that  the  learned  trial 
judge  prepared  his  charge  with  great  cau- 
tion, and  with  the  view  of  giving  defendant 
the  benefit  of  every  phase  of  the  case  favora- 
ble to  him,  presented  by  the  evidence.  We 
think,  taking  the  charge  as  a  whole,  that  it 
is  unobjectionable  on  the  part  of  defendant, 
and  that  none  of  the  exceptions  made  to  it 
are  well  grounded. 

9.  There  is  no  merit  in  the  objection  made 
to  the  verdict,  as  appears  by  an  inspection  of 
the  original  sent  up  in  the  transcript.  Find- 
ing no  error  In  the  proceedings  and  convic- 
tion, the  judgment  is  affirmed. 


Beix  0.  Statb. 
(Court  of  Appealt  of  Texas.    June  29,  1889.)' 

iNTOXICATniO  LiqUOBS — CONSTITOTIONAL  LaW. 

1.  The  Texas  act  prohibiting  the  selling  of 
malt  liquors  without  having  posted  in  a  conspicu- 
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OQS  place  In  the  honse  wherein  the  occnpation  ia 
pursued  a  license  issued  by  the  county  clerk,  is  not 
In  coneict  with  Const.  Tei.  art  18,  i  20,  conferring 
upon  counties,  cities,  towns,  and  justice's  precincts 
the  right  of  prohibiting  the  sale  of  intozicatinR 
liquors. 

3.  Nor  does  it,  by  requiring  a  bond  as  a  condi- 
tion precedent  to  license,  conditioned  that  the 
dealer  shall  not  sell  to  a  husband  after  he  has  been 
notified  by  the  wife,  abridge  the  privileges  and 
immunltlee  guarantied  a  citizen  by  the  oonstltn- 
tion  of  the  United  States. 

Appeal  from  Travis  county  oonrt;  J.  M. 
Bbaoeenhidoe,  Jodge. 

P.  G.  Morris,  for  appellant.  Asst,  Atty. 
Qen,  Davidson,  for  the  State. 

HuBT,  J  This  Is  a  conviction  for  pnrao- 
ing  the  occupation  of  selling  malt  liquors, 
and  failing  and  refusing  to  post  in  a  con- 
spicuous place  in  the  house  wherein  the  oc- 
cupation was  carried  on  any  license  issued 
by  the  county  clerk  of  Travis  county,  author- 
izing him  (Bell)  to  pursue  the  said  occupa- 
tion. Counsel  for  the  appellant  excepted  to 
the  indictment  upon  the  ground  that  the  act 
of  the  legislature  upon  which  this  prosecu- 
tion is  based  is  unconstitutional,  in  this:  (1) 
Because  if  the  act  is  enforced,  the  appellant 
will  be  deprived  of  his  liberty  without  due 
process  of  law;  (2)  be  will  be  denied  the 
equal  protection  of  the  laws  of  the  land;  (3) 
his  privileges  and  immunities  as  a  citizen  of 
the  United  States  will  be  abridged,  this  de- 
fendant being  such.  Counsel  specifies  in 
what  particulars  the  act  Is  in  violation  of  the 
state  constitution,  insisting  that  the  act  in- 
vades the  exclusive  powers  of  counties,  cities, 
towns,  and  justice's  precincts,  of  prohibiting 
the  sale  of  intoxicating  liquors;  such  power 
being  conferred  on  them  by  section  20,  art. 
16,  of  the  constitution.  Evidently,  the  local 
option  provisions  of  the  constitution  do  not 
divest  the  legislature  of  the  power  to  prohib- 
it the  sale  of  such  liquoi-s,  if  the  legtolature 
has  such  power,  independently  of  these  pro- 
visions. It  having  been  held  by  the  supreme 
court  of  this  state  that  the  legislature  could 
not  transfer  to  the  people  of  the  counties, 
etc.,  the  authority,  by  election  or  otherwise, 
to  enact  local  option  laws  for  their  counties, 
etc.,  because  the  people  of  s  county,  precinct, 
town,  or  city  have  no  legislative  capacity, — 
the  power  to  enact  laws  being  conferred  by 
the  constitution  on  the  legishiture, — the  lo- 
cal option  provision  of  the  constitution  be- 
came necessary  in  order  to  confer  upon  the 
people  of  the  counties,  etc.,  the  law-making 
power.  The  object  of  this  provision  was  not 
to  deprive  the  legislature  of  its  power  over 
the  sublect,  but  to  confer  upon  the  counties, 
and  subdivisions  thereof,  constitutional  ao- 
thority  to  enact  a  law  prohibiting  the  sale  of 
such  liquors  within  their  respective  bound- 
aries. Such  counties,  or  subdivisions  there- 
of, may  desire  such  a  law,  while  others,  or 
the  rest  of  the  state,  may  not.  Now,  to  au- 
thorize the  counties,  etc.,  to  act  legally  ia 
this  matter,  the  provision  was  engraJFted  up- 
on our  constitution;  the  object  being  to  per- 
mit the  people  of  the  counties,  etc.,  to  pro- 
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hibit  the  sale  of  such  liquors  wltbin  their  re- 
spective limits.  This,  and,  this  alone,  was 
the  object  of  the  local  option  provision. 

But  let  as  view  this  object  from  another 
stand-point.  Under  the  local  option  provis- 
ion the  people  of  the  county  cannot,  by  an 
Section  for  that  purpose,  enact  a  law  prohib- 
iting the  sale  of  such  liquors  in  quantities 
less  than  a  quart,  and  permit  it  to  be  sold  in 
greater  quantitips;  they  must  prohibit  its 
Bale  in  all  quantities, — prohibit  its  sale  ab- 
solutely, except  for  certain  named  purposes. 
It  follows  that,  if  the  local  option  provision 
has  deprived  the  legislature  of  the  power 
to  prohibit  the  retail  of  such  liquors, — pro- 
hibit saloons, — then  the  power  to  prohibit 
saloons  does  not  exist  in  this  state.  Hence, 
a  very  important  police  power  is  lost  or  can- 
not be  exercised  without  absolute  prohibi- 
tion; and  that,  too,  by  the  tedious  and  un- 
certain process  of  local  option.  The  people 
of  the  state  might  desire  the  prohibition  of 
saloons  and  not  absolute  prohibition;  but  we 
are  seriously  told  that  they  cannot  have  this, 
— ^that  they  must  take  absolute  prohibition  in 
order  to  obtain  the  suppression  of  saloons; 
and  this  they  must  receive  as  doled  out  to 
them  by  the  separate  action  of  counties,  pre- 
cincts, cities,  and  towns.  This  is  al»urd. 
We  will  follow  this  subject  but  one  step  fur- 
ther. Local  option  prohibits  absolutely  in 
the  oonntles  of  its  adoption.  Say  that  this 
divests  the  legislature  of  the  power  to  pro- 
hibit absolutely  all  over  the  state,  (a  proposi- 
tion too  preposterous  for  discussion.)  May 
not  the  legislature  still  retain  the  power  to 
prohibit  saloons?  Ck)ncede  that  the  legisla- 
ture, because  of  the  local  option  provision  of 
the  constitution,  cannot  prohibit  the  sale  of 
sneb  liquors  absolutely.  May  it  not  still  re- 
tain the  power  to  prohibit  the  saloon?  Now, 
it  is  well  settled  by  all  the  authorities  that 
the  legislature,  no  constitutional  provision 
forbidding,  has  the  right  to  absolutely  pro- 
hibit the  saloon  business, — the  retail  of  in- 
toxicating liquors.  If,  therefore,  the  legis- 
lature can  prohibit  this  business  absolutely, 
it  follows  inevitably  that  the  legislature  can 
annex  to  the  pursuit  of  such  business  just 
sach  conditions  precedent  as  it  may  deem 
just,  unless  the  dtizen  has  granted  to  him 
affirmatively,  by  the  constitution  of  the 
United  States,  the  right  to  sell  such  liquors 
by  retail, — to  keep  a  saloon.  If  such  right 
is  given,  the  legislature  might  regulate  the 
business;  but  regulation  could  not  extend  to 
prohibition.  No  such  right  is  conferred ;  and 
benoe  another  position  of  counsel  for  appel- 
famt  is  'unsound,  to-wit,  that,  conceding  the 
rigbt  to  require  a  bond  with  sureties,  yet,  if 
ecmditions  are  annexed, — embraced  in  the 
bond. — and  these  conditions  are  illegal, — un- 
eonstitntional. — the  right  to  require  bond  and 
lieense  is  lost.  In  support  of  this  proposi- 
tion we  are  cited  to  Barron  v.  Burnside,  30 
N.  W.  Bep.  872.  In  this  cose  the  legislature 
tMd  no  authority  to  require  an  agreement 
that  the  insurance  company  should  not  re- 
move suits  brought  in  the  state  courts  to  the 


federal  courts;  the  company  having  a  con- 
stitutional, right  to  so  remove  them.  There 
is  not  the  slightest  analogy  in  the  two  cases, 
because  the  legislature  has  the  power  to  pro- 
hibit saloons.  Hence  the  power  to  require  a 
bond  with  sureties,  and  a  license,  unless  the 
condition  of  the  bond  demands  of  the  person 
desiring  to  engage  in  such  pursuit  the  sur- 
render of  a  constitutional  right,  or  right  ac- 
quired from  a  higher  source  than  the  legis- 
lature. When  we  speak  of  constitutional 
right  to  retail  spirituous  liquors,  we  mean  an 
atiirmative  grant  of  such,  not  that  the  con- 
stitution does  not  forbid  the  pursuing  of  tlie 
business. 

It  is  contended  that  the  conditions  in  this 
bond,  requiring  the  person  engaging  in  the 
business  not  to  sell  to  the  husband,  etc.,  aft- 
er having  been  properly  notified  not  to  do  so 
by  the  wife,  etc.,  is  unconstitutional,  be- 
cause it  is  a  transfer  of  the  legislative  power 
to  the  wife.  This  is  not  the  case.  The  wife 
does  not  legislate.  We  will  follow  this  no 
further. 

It  is  also  urged  that  under  this  condition 
tbe  appellant  would  surrender  his  liberty 
by  submitting  his  conduct  to  the  arbitrary 
and  capricious  government  of  these  women. 
This  is  so;  and,  if  he  does  not  desire  to  do 
this,  he  must  not  engage  in  the  business. 
This,  however,  is  do  novel  method  of  r^u- 
lating  this  business.  Goldsticker  v.  Ford, 
62  Tox.  885;  Ex  Parte  Bell,  24  Tex.  App.  428, 
6  S.  W.  Bep.  197.  We  find  no  error  in  the 
judgment,  and  it  is  affirmed. 


Jenkins  e.  Statb. 
(Court  of  Appeal*  of  Texas.    Jane  38, 1889.)> 

CsiiaKAL  liAM — STATUTBa — INBTBUOTIONB. 

1.  Fen.  Code  Tex.  art  16,  providing  that,  when 
the  punishment  for  an  offense  Is  ameliorated  by 
statute  subsequent  to  Ite  commlaslon,  the  defena- 
ant,  upon  oonvlotton,  must  be  punished  aooordin; 
to  the  hitter  enactment,  unless  he  eleot  to  receive 
the  penalty  affixed  by  the  former  law,  does  not  ap- 
ply to  cases  tried  before  the  ameliorating  act  he- 
oomes  operative. 

2.  Aot  Tez.  Jan.  80, 1888,  ameliorating  the  pen- 
alty provided  by  Fen.  Code,  art  818,  for  carrying 
a  pistol,  was  not  passed  nnder  an  "emergenoy 
clause;"  and  therefore,  under  Const  art.  8,  |  w, 
does  not  take  efleot  until  90  di^s  after  the  adjourn- 
ment of  the  session  of  the  legislature. 

8.  An  Instruction,  objected  to  by  defendant, 
making  It  discretionary  with  the  jury  whether  or 
not  defendant  shall  be  imprisoned,  when  the  law 
requires  such  imprisonment,  la  reversible  error. 

Appeal  from  county  court,  Llano  county; 
W.  8.  Maxwell,  Judge. 
Asst.  Atty.  Gen.  Davidson,  for  the  State. 

White,  P.  J.  This  appeal  is  from  a  con- 
viction  for  unlawfully  carrying  a  pistol,  the 
offense  having  been  committed  on  the  22d 
day  of  September,  1888,  and  the  trial  and 
judgment  being  bad  on  May  6,  1889.  The 
verdict  and  judgment  simply  impose  a  fine 
of  $25.  Under  article  318  of  the  Penal  Code, 
the  punishment  assessed  for  this  offense  is 

>  Publication  delayed  by  failure  to  receive  copy. 
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"hj  fine  of  not  less  than  $25,  and  not  more 
than  $200;  and  the  accused  shall  be  confined 
In  the  county  jail  not  less  than  twenty,  nor 
more  than  sixty  days."  Imprisonment  un- 
der this  statute  is  a  necessary  part  of  tiie 
punishment;  but  the  learned  trial  judge  in- 
structed the  jury  that  "the  imprisonment  of 
the  defendant  in  the  county  jail  is  discre 
tionary  with  the  jury,  and  you  may  or  may 
not  imprison,  as  yon  think  proper."  This  in 
struction  was  evidently  based  upon  a  change 
in  the  law  made  by  the  act  amending  article 
818,  approved  January  SO,  1H89,  (Gen.  Laws 
21st  Leg.  p.  3S,)  by  which  the  punishment 
for  unlawfully  carrying  arms  may  be  by  fine 
or  Imprisonment,  or  both.  But  this  act  did 
not  take  effect  from  and  arter  its  passage, 
under  an  emergency  clause,  and  therefore 
would  only  go  into  effect  and  become  opera- 
tive "ninety  days  after  the  adjournment  of 
the  session  of  the  legislature  at  which  it  was 
enacted."  Const,  art.  3.  §  39.  The  twenty- 
first  legislature  adjourned  on  the  6th  day  of 
April,  1889,  and  the  act  would  and  will  not 
go  into  operation  for  some  time  yet  to  come. 
It  is  not  at  this  time  In  force.  The  rule  with 
r^ard  to  ameliorated  punishments — that  is, 
that  when  the  punishment  for  an  offense  is 
ameliorated  by  statute  subsequent  to  its  com- 
mission the  defendant  upon  conviction,  must 
be  punished  aocording  to  the  latter  enact- 
ment, unless  he  elect  to  receive  Ihe  penalty 
afQxed  by  the  former  law  (Pen.  Code,  art.  15; 
Willson,  Crira.  St.  §  41) — does  not,  and  can- 
not, apply  where  the  amelioriating  act  has 
not  yet  become  an  effective  law  at  tlie  time 
of  the  trial.  The  accused  had  no  right  to 
claim  such  amelioration,  because  it  was  not 
the  law,  and,  not  being  the  law,  the  court 
had  no  authority  to  charge  it  as  part  of  the 
law  of  the  case.  The  instruction  was  spe- 
cially excepted  to  by  the  defendant,  thougli 
tn  his  interest.  A  charge  must  set  forth 
distinctly  the  law  applicable  to  the  case.  "If 
the  charge  incon-ectly  Instructs  as  to  the  pen- 
alty of  the  offense,  it  is  fundamental  error, 
for  wliicli  the  conviction  will  be  set  aside, 
although  the  error  be  not  excepted  to,  and 
although  it  may  be  an  error  inuring  to  the 
benefit  of  the  defendant."  Willson,  Crim. 
St.  §  2848.  For  error  in  the  charge  as  to  the 
penalty  of  the  offense  the  judgment  is  re- 
versed, and  the  cause  remanded. 


DoxET  «.  State. 

(Court  of  Appeals  of  Texas.    Oct  16, 188S.) 

Thbtt— IinroBi(i.TioK, 

An  information  charging  theft  must  allege 
that  the  property  was  fraudulently  taken. 

Appad  from  county  court.  Wood  ooanl^; 
C.  W.  liAI^^ES,  Judge. 

M.  D.  Oarlock,  for  appellant.  AssL  Atty. 
ffen.  Davidson,  for  the  IState. 

Willson,  J.  This  conviction  is  upon  an 
Information  charging  theft  of  property  under 
the  value  of  $20.  The  complaint  upon 
which  the  information  is  founded  is  fatally 


defective,  because  it  does  not  allege  that  the 
property  was  fntndulently  taken,  which  alle- 
gation is  essential  in  all  cases  of  theft.  The 
judgment  is  reversed,  and  the  prosecution  is 
dismissed. 


Smith  st  al.  t>.  Statb. 
(Court  of  Appeals  of  Texas.    Oct.  10, 1889.) 

BZHIBITINO  aAKIHO  TABLB. 

1.  The  evidence  showed  that  defendants  had 
paid  the  tax  and  secured  license  to  keep  pool  and 
billiard  tables,  and  had  posted  notices  forblddlnK 
betting;  that  a  game  of  pool  was  played  by  several 
persons,  with  the  nnderstanding  amon^  them- 
selves, to  wbloh  defendants  were  not  parties,  that 
the  loser  should  pay  to  the  proprietors  the  sum  of 
five  cents  for  each  cue  used  In  the  game.  Defend- 
ants did  not  in  any  way  participate  in  the  gamsi. 
Held  insafflcient  to  support  a  conviction  for  ezhib- 
itlog  a  gaming  table. 

3.  Defendants  were  entitled  to  an  Instractton 
that  if  they  owned  a  pool  table  on  which  games 
were  sometimes  played  for  the  table  fees,  bat  did  not 
keep  or  exhibit  uie  table  for  gaming  purposes,  and 
did  not  know,  and  could  not  by  reasonable  diligence 
have  known,  that  the  table  was  used  for  gaming 
purposes,  they  should  be  acquitted. 

Appeal  from  county  court,  Tarrant  county; 
W.  D.  Harris,  Judge. 

Ja3.  8.  Davis,  for  appellants.  Atst.  Atig, 
Gen.  Davidson,  for  the  State. 

Whites,  F.  J.  Appellants  were  tried  and 
convicted  under  an  indictment  for  unlawful- 
ly keeping  and  exhibiting,  for  the  purpose  of 
gaming,  a  gaming  table  and  bank.  Defend- 
ants hitid  paid  the  state  and  county  tax,  and 
taken  out  license  on  their  pool  and  billiard 
tables;  and  the  games  played,  and  for  the 
playing  of  which  they  have  been  convicted, 
were  games  of  pool,  played  by  parties  with 
the  understanding  that  whoever  of  the  plajr- 
ers  lost  the  game  would  pay  to  the  proprie- 
tors five  cents  for  each  cue  that  had  been 
used  in  the  game.  The  proprietors  did  not 
play  in  the  game;  there  was  no  dealer  or  ex- 
hibitor in  the  game,  and  it  was  played  solely 
among  those  participating  in  the  game.witli- 
out  the  intervention  of  any  third  peisoB. 
Further  than  that  there  was  an  understand- 
ing among  the  players  that  the  loser  should 
pay  five  ceuts  for  the  cues  used,  there  was  no 
betting  upon  the  table  or  games.  Defendants 
expressly,  and  by  written  notices  posted  in  the 
house,  forbade  betting  of  any  kind  in  their 
house. 

In  all  essential  particulars,  this  case  is  in 
no  way  different  from  the  case  of  Wells  v. 
State,  22  Tex.  App.  18,  2  S.  W.  Sep.  609,  in 
which  the  judgment  was  reversed  because  the 
evidence  was  wholly  insufiicient  to  support 
the  conviction.  The  facts  of  this  case  are  es- 
sentially different  from  those  In  Beeves* 
Case,  12  Tex.  App.  199,  when  the  defendant 
(the  keeper)  furnished  checliB  or  tickets  to  the 
winner  of  the  game,  which  were  good  at  his 
bar  for  drinks  or  cigars.  Defendants'  first 
special  requested  instruction,  which  the  courfc 
refused  to  give,  was  as  follows:  "Thejurj- 
are  charged  that  if  you  find  from  tlie  evidenc« 
that  the  defendants  owned  a  pool  table  upon 
which  games  of  pool  were  played  sometimes 
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for  the  table  fees,  but  that  defendants  did  not 
keep  or  exhibit  the  table  for  gaming  purposes. 
or  [nor]  had  any  knowledge,  or  might,  by  the 
use  of  reasonable  diligence,  have  known,  that 
the  table  was  used  by  the  players  fbr  gaming 
purposes,  then  it  wiil  be  your  duty  to  acquit 
defendants. "  This  ciiarge  was  In  conformity 
with  the  rules  announced  in  Weils'  Case, 
•upra;  was  directly  opposite  to  the  facts  of 
the  case;  and  it  was  error  to  refuse  to  give 
It  For  this  error,  and  because  the  evidence 
is  insufficient  to  prove  a  violation  of  law,  the 
judgment  Is  reversed,  and  the  cause  re- 
manded. 


BowEN  9.  State. 
(Court  of  Appeaitt  of  Texa*.    Oct  19, 188B.) 
Bail-Boitd— SomonwoT. 
Under   Code  Crlm.   Proa.   Tex.   art   288, 
reantalns  the  offense  to  be  diaUncUy  named  In  a 
bau-bono,  a  recital  tiiat  he  was  charged  with  "nn- 
lawfully  selling  liquor  on  Sonday"  fi  Insufficient 
but  the  Indictment  having  charged  that  he  was  a 
merchant  grocer,  or  dealer  in  wares,  and  merchan- 
dise, or  trader  In  bnsiness,  and  that  as  such  he  did 
unlawfully  sell  liquor  on  Sunday,  the  bond  must 
allege  the  same  facts. 

Appeal  from  county  court,  Tarrant  county; 
Sak.  Furman,  Judge. 

B.  0,  Johruon,  for  appeUant.  Astt.  Aity. 
9tn.  Davidaon,  for  the  State. 

WiLi^OH.  J.  It  is  recited  in  the  bail-bond 
that  Bowen,  the  principnl,  stands  lawfully 
charged  in  the  county  court  of  Tarrant  coun- 
ty with  "unlawfully  selling  liquor  on  Sun- 
day," and  the  obligation  in  the  bond  is  for 
him  to  appear  before  said  court  and  answer 
•aid  charge.  We  think  the  bail-bond  is  void, 
because  it  does  not  appear  Uierefrom  that  the 
principal.  Bowen,  was  charged  with  an  of- 
fense against  the  laws  of  this  state.  "Un- 
lawfully selling  liquor  on  Sunday"  Is  not  an 
ofTense  eo  nomiru,  as  is  murder,  theft,  rob- 
bery, rape,  and  the  like.  It  was  essential, 
tlierefore,  to  the  validity  of  the  bail-bond  that 
the  speciQo  offense  with  which  Bowen  was 
charged  should  be  set  forth,  to-wit,  that  he 
was  charged  with  being  a  merchant,  grocer, 
or  dealer  in  wares  and  merchandise,  or  a 
trader  in  business,  and  tliat  as  such  he  did 
onlawfully  sell  liquor  on  Sunday,  following 
and  conforming  to  the  charge  contained  in 
the  indictment  or  information.  Code  Crim. 
Proo.  art.  288;'  8  Tex.  App.  671;  Day  v. 
Stetfl,  21  Tex.  App.  213;  Cravey's  Case,  26 
Tex.  App.  84,  9  S.  W.  Bep.  62.  Because  of 
the  inva&dity  of  the  bail-bond,  the  judgment 
is  reversed,  and  the  prosecution  dismissed. 


PoHOio  e.  Statb. 
(Court  ef  Appeals  of  Texas.    Oct  19, 1880.) 

BSSCtW— HVIDIH  CB. 

Then  was  evidence  that  defendant  went  to 
tkejail,was  asked  by  a  prisoner  tor  Us  knife,  and 


'This srtlole  requires  "that  the  offense  of  which 
the  defendant  is  accused  be  distinctly  named  in  the 
bond." 


threw  it  into  the  Jail  to  him ;  that  the  prisoner  did 
not  state  what  he  wanted  with  the  knife,  and  that 
defendant  went  away  without  saying  anything. 
There  was  no  evidence  that  the  knue  conld  be  use- 
ful in  effectincc  an  escape,  or  that  the  prisoner 
ever  attemptea  to  use  it  for  such  purpose.  Held, 
that  the  evidence  was  insufficient  to  convict,  under 
Pen.  Code  Tex.  art.  210,  of  conveying  into  the  jail 
an  instrument  "with  intent  to  facilitate  the  escape 
of  a  prisoner. " 

Appeal  from  district  court.  Live  Oak 
county;  D.  P.  Mass,  Judge. 

Fen.  Code  Tex.  art.  210,  prescribes  a  pen- 
alty for  conveying  into  any  jail  "any  dis- 
guise, instrument,  arms,  or  any  ottier  thing 
useful  to  aid  any  prisoner  in  escaping,  with 
intent  to  facilitate  tiie  escape  of  a  prisoner." 

J.  C.  Cade  and  F.  If.  Church,  for  appeN 
lant.  Aast.  Atty.  Sen.  Davidson,  for  the 
State. 

Whitb,  p.  J.  Appellant  has  been  con- 
yicted  upon  an  indictment  which  charged 
him  with  conveying  into  the  county  jiul  "an 
instrument,  that  is,  one  certain  knife,  ttie 
same  being  useful  to  aid  T.  Ventiiro,  a  pris- 
oner  then  and  there  lawfully  detained  in  said 
Jail  on  an  accusation  of  felony,  in  escaping 
from  said  jail,  and  with  the  intent  then  and 
there  to  facilitate  the  escape  of  the  said  T. 
Yenturo,  so  lawfully  detained  in  said  jail." 
This  indictment  was  baseif  npon  article  210 
of  the  Penal  Code.  The  evidence  showed 
that  the  knife  thrown  into  jail  by  the  defend- 
ant was  "a  common  pocket-knife,  large,  but 
old,  with  two  blades, — a  large  and  small 
one."  There  is  no  evidence  going  to  show 
how  such  a  knife  was  useful,  or  could  tie 
used  by  the  prisoner  in  efCecting  his  escape 
from  said  jail.  There  Is  no  evidence  that  the 
prisoner  ever  attempted  to  use  it  for  such 
purpose  The  knife  was  simply  found  by  the 
Jailer  in  the  possession  of  the  prisoner,  Yen* 
toro.  Yenturo,  who  testified  as  a  witness 
for  the  state,  says  that  defendant  came  to  the 
jail  one  evening;  that  he  asked  him  for  his 
knife;  that  defendant  tlirew  It  into  the  jail, 
to  him;  that  he  did  not  tell  defendant  wliat 
be  wanted  with  the  knife;  and  that  defend- 
ant, after  throvrlng  him  the  knife,  went 
away,  without  saying  anything.  Defendant, 
who  testified  in  the  case,  denied  that  the 
knife  was  his,  and  denied  having  given  it  to 
Yenturo.  If  we  accept  Yenturo's  statement 
as  true,  then,  in  our  opinion,  the  evidence  is 
wholly  insufflcient  to  support  the  conviction, 
both  as  to  the  criminal  intent  of  defendant, 
and  the  fact  that  the  knife  was  useful  to  aid 
the  prisoner  to  escape.  Judgment  reversed, 
and  cause  remanded. 


Brad  «.  State. 
(Court  0/  Appeals  q^  Teaeat.    Oct  23, 1889.) 
Nbw  TBiAi/-^uaT— NawLT-DlgoovasBS  Evi- 

DBROa. 

1.  A  new  trial  should  be  granted  where  a 

taror  was  incompetent,  as  being  neither  a  free- 
lolder  In  the  state  nor  ahouseholder  in  the  oonnty, 
and  he  had  answered  on  his  voir  dire  affirmatively, 
thinking  that  he  was  a  householder  in  the  ooun^; 
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•nd  neither  defendant  nor  his  coansel  knew  till 
after  verdint  that  the  jnror  was  incompetent. 

8.  After  a  trial  for  incest,  the  prosecutrix  hav- 
ing testified  that  defendant  was  tne  father  of  the 
obud,  and  that  she  never  had  sexual  Intercoarse 
with  any  other  man  before  the  birth  of  the  child, 
newly-discovered  evidence  that  sexual  relations 
had  existed  between  prosecutrix  and  a  certain 
other  man  before  the  birth  of  the  child  is  sufBcient 
to  require  a  new  trial,  as  it  not  only  tends  to  im- 
peach prosecutrix's  testimony,  but  tends  to  show 
that  another  than  defendant  might  be  the  father  of 
the  chUd. 

Appeal  from  district  court,  Tyler  county; 
J.  F.  Lanier,  Special  Judge. 

James  Read,  convicted  of  incest,  was  re- 
fused a  new  trial  and  appeals. 

Nicks  di  Kirhy,  for  appellant.  As$t.  Atty. 
Gen.  Davidson,  for  the  State. 

WiLLSON,  J.  On  a  motion  for  new  trial 
It  was  made  to  appear  that  one  Campbell, 
who  served  on  the  jury,  was  incompetent  to 
serve  in  that  capacity,  because  he  was  neither 
■  freeholder  in  the  state  nor  a  householder  in 
the  county  of  the  trial;  that  said  juror,  be- 
fore being  impaneled,  answered  on  his  voir 
dire  that  he  was  a  freeholder  in  the  state,  or 
a  householder  in  the  county,  he  believing  at 
the  time  that  be  was  a  householder  in  the 
county,  when  in  fact  and  in  law  he  was  not 
such  householder;  that  neither  defendant  nor 
his  counsel  knew*the  fact  of  said  juror's  In- 
competency until  after  the  return  of  the  ver- 
dict. The  facts  above  recited,  and  which 
are  uncontradicted,  entitled  defendant  to  a 
new  trial,  and  the  court  erred  in  refusing  to 
grant  his  motion  therefor.  Armendares  y. 
State.  10  Tex.  App.  44;  Boren's  Case,  23  Tex. 
App.  28,  4  S.  W.  Rep.  463;  Brackenridge's 
Case,  27  Tex.  App.  618.  11 S.  W.  Rep.  630. 
We  believe,  further,  that  defendant  should 
have  been  granted  a  new  trial  upon  the  ground 
of  newly-discovered  evideuce.  In  view  of  the 
peculiar  character  of  the  evidence  adduced 
on  the  trial,  the  uewly-discovered  testimony 
of  the  witness  Ada  Read,  to  the  fact  of  sexual 
intercourse  between  one  Phillips  and  Ange> 
line  Read,  was  competent  and  material. 
This  testimony  was  not  desired  merely  for 
the  purpose  of  impeaching  the  testimony  of 
Angeline  Read,  the  prosecuting  witness.  It 
was  desired,  and  might  be  potent,  for  an- 
other purpose;  that  is,  to  show  that  defend- 
ant was  not  the  only  person  who  might  have 
caused  the  pregnancy  of  the  prosecuting  wit- 
ness, Angeline  Read.  We  Bnd  no  material 
error  in  the  charge  of  the  court,  and  the  rec- 
ord contains  no  bill  of  exception  to  any  por- 
tion of  the  charge,  nor  does  it  appear  that 
the  defendant  requested  any  additional  in- 
structions. Because,  in  our  opinion,  the  de- 
fendant should  have  been  granted  s  new 
trial,  the  judgment  is  reversed,  and  the  cause 
remanded. 


TOULINSON  t).  BOABO  OF  EQUAUZATIOM. 

(/Supreme  Court  of  Tennessee.    Oot.  13, 1880.) 

APPBM/— CkBTIOBARI— TxXiLTION— EqUAUZATIOM. 

1.  Act  Tenn.  March  85, 1887,  provides  that  the 
board  of  equalization  shall  examine  and  compare 


and  equalize  the  assessments,  etc.,  and  hear  and 
adjust  complaints,  when  in  their  judgment  jnstioe 
demands,  and  their  action  as  to  valuation  shall  be 
final.  It  provides  that  aU  oomplalnts  shall  be 
heard  from  the  first  to  the  third  Monday  in  Jnne. 
It  also  provides  that  if  the  complaint  is  based  on 
excessive  values  the  board  shall  have  the  right  to 
summon  before  them  witnesses,  and  the  testimony 
of  three  will  be  sufficient  evidence  on  which  the 
board  mav  act.  HeZd,  that  no  appeal  would  lie 
from  the  decision  of  the  board  in  such  case. 

a.  Const  Tenn.  art.  0,  %  10,  providing  that  the 
lodges  of  inferior  oonrta  may  issue  writs  of  oertf- 
orari  on  sufBcient  oanse,  does  not  give  a  riglit  to 
the  writ  as  a  substitute  for  an  appeu  from  the  de- 
cision of  the  board,  bnt  only  as  substitute  for  ap- 
peals of  which  the  petitioner  is  wrongfully  de- 
prived. 

8.  The  summoning  of  witneaaes  is  not  a  matter 
of  right  to  a  complainant;  and  the  board  in  refoa- 
Ing  to  summon  mtneases,  is  not  "acting  Illegally, " 
or  "exceeding  its  jurisdiction, "  within  Code  Tenn. 
{  8188,  granting  certiorari  when  an  inferior  tri- 
bunal or  board  thns  abuses  its  power. 

4.  Nor  is  petitioner  entitled  to  the  writ  to  have 
the  decision  reviewed  on  the  merits,  aa  each 
right  exists  only  where  the  writ  lies  as  a  substi- 
tute for  appeal  or  writ  of  error,  or,  possibly.  In- 
stead of  audita  gruerelo. 
TuBirsT,  C.  J.,  dissenting. 

Appeal  from  circuit  court,  Orsinger  ooon- 
ty ;  W.  R.  Hicks,  Judge. 

Shields  &  Shields,  for  plaintiff.  Tats  S 
Pickle,  for  defendant. 

LuBTGN,  J.  The  petitioner  applied  for 
and  obtained  writs  of  certiorari  and  super- 
sedeas. Upon  motion,  at  the  following  term 
of  the  circuit  court,  the  petition  was  dis- 
missed. His  complaint  is  that  the  tax  as- 
sessor of  Grainger  county  has  placed  an  ex- 
cessive tax  upon  three  parcels  of  land  owned 
by  him.  He  alleges  that  he  made  complaint 
before  the  board  of  equalization  tliat  his  as- 
sessment was  excessive,  and  produced  and 
sought  for  permission  to  examine  witnesses 
to  support  his  complaint;  that  the  board  re- 
fused to  allow  him  to  examine  these  witness- 
es, or  to  grant  him  a  subpoena  for  others  that 
he  proposed  to  bring  before  them ;  and  that 
they  adopted  and  approved  the  valuation 
flxed  by  the  assessor.  The  petition  shows 
the  ground  upon  which  the  l)oard  refused  to 
bear  his  witnesses,  in  that  it  states  that  they 
ruled  that  "a  complaining  tax-payer  bad  no 
right,  under  the  law,  in  such  cases  to  intro- 
duce evidence  as  to  the  value  of  his  property 
claimed  to  be  excessively  assessed,  or  the 
board  any  authority  to  hear  and  consider  any 
evidence  upon  the  subject,  unless,  in  the 
judgment  of  the  board,  justice  demands  that 
it  should  have  evidence,  and  then  only  such 
as  the  board  might  see  fit  to  call  itself,  in  its 
discretion."  Petitioner  then  alleges  that  he 
preferred  a  bill  of  exceptions,  which  the 
board  refused  to  sign,  and  prayed  an  appeal 
to  the  circuit  court,  which  was  refused. 

What  relief  can  petitioner  obtain  under  a 
writ  of  certiorari,  upon  these  facts)*  The 
duties  and  powers  of  the  board  of  equaliza- 
tion are  detined  in  section  42  of  the  Assess- 
ment Act,  passed  March  25,  1887.  It  is  as 
follows:  "That  said  board  of  equalization 
shall  carefully  examine  and  compare  and 
equalize  said  assessments,  and  shall  eliminate 
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from  the  lists  thereof  all  property  ^empt  un- 
der this  act,  and  tbey  are  hereby  empowered 
to  hear  and  adjust  complaints  from  any  party 
feeling  aggrieved  on  account  of  excessive  as- 
BeBiiments,  when,  in  their  judgment,  justice 
demands  it,  and  to  correct  any  and  all  errors 
arising  from  clerical  mistakes,  or  otherwise; 
and  the  corrections  made,  if  any,  shnll  be  en- 
tered upon  the  assessment  book  without  in 
any  way  altering  the  assessment  lists;  and 
Ou  action  tff  th&  board  as  to  valuation  shall 
ht  final;  and  all  complaints  in  this  regard 
are  hereby  required  to  be  made  and  acted  up- 
on by  this  board,  during  its  session,  which 
shall  be  from  the  first  Monday  to  the  third 
Monday  in  June.  If  complaint  made  is  based 
on  eaaowtf M  vdluet,  said  board  sJiaU  have  t?u 
right  to  summon  b^ort  them  witnesses,  who 
shail  be  disinterested  freeholders,  and  the 
sworn  testimony  of  three  such  witnesses  oon- 
etming  same  vrit^be  st^fflcient  evidence  upon 
which  such  board  may  act"  The  italics  are 
oora.  It  may  be  dire^y  seen  from  the  plain 
words  of  the  act  that  the  legislative  intention 
was  that  there  should  be  no  appeal  or  review 
of  the  action  of  this  bOitrd  upon  the  subject 
of  valuations,  where  it  has  acted  upon  a  com- 
plaint. The  law-maker  has  in  so  many  words 
declared  that  its  action  in  this  regard  "shall 
be  final."  When  no  right  of  appeal  is  given 
by  the  statute  In  express  words,  or  by  neces- 
lary  implication,  an  appeal  will  not  lie;  and 
it  was.  therefore,  not  error  in  the  board  to 
refuse  the  appeal  prayed  for.  Wade  v.  Murry, 
2  Sneed.  5U;  £x  parte  Knight.  8  Lea,  401. 
Bat  it  is  insisted  that  when  no  appeal  lies 
the  writ  of  certiorari  may  be  used  in  lieu 
of ,  or  as  a  substitute  for,  an  appeal.  Ar- 
ticle 6.  §  10.  of  the  state  constitution  pro- 
vides that  "the  judges  or  justices  of  inferior 
eoarts  of  law  and  equity  shall  have  power  in 
civil  cases  to  issue  writs  of  certiorari  to  re- 
move any  cause,  or  the  transcript  of  the  rec- 
ord thereof,  from  any  inferior  jurisdiction  in- 
to such  court  of  law,  on  sufficient  cause,  sup- 
ported by  oath  or  affirmation . "  What  is  "  s  of- 
ficient  cause"  must  be  deUned  by  either  stat- 
ute or  judicial  decision.  Judicial  decision 
has  established  that  where  the  law  gives  an 
appeal,  and  the  party  is  deprived  of  it  with- 
out any  fault  or  negligence  on  bis  part,  that 
is  "sufficient  cause,"  if  be  shows,  in  addition 
to  it,  a  meritorious  case.  History  of  a  Law- 
suit, §  655.  (Old  Ed.)  But  in  the  case  be- 
fore us  the  law  gave  no  appeal;  hence,  the 
writ  will  not  lie  iii  lieu  of  or  as  a  substitute 
for  an  appeal.  But  will  it  lie  under  any  of 
the  statutory  definitions  of  "sufficient  cause?" 
Code,  §  3123,  is  as  foUows:  "The  writ  of  cer- 
tiorari may  be  granted  whenever  authorized 
by  law,  and  also  in  all  cases  where  an  infe- 
rior tribunal,  board,  or  officer  exercising  judi- 
cial functions,  has  exceeded  the  jurisdiction 
conferred,  or  is  acting  illegally,  when,  in  the 
judgment  of  the  court,  there  is  no  other  plain, 
■peedy,  or  adequate  remedy."  By  the  suc- 
ceeding section  it  is  declared  that  the  writ  of 
esrllorari  lies  in  the  following  cases:  "On 
■oggeition  of  diminution;  where  no  appeal  is 


given;  as  a  substitute  for  appeal;  instead  of 
audita  querela;  instead  of  writ  of  error." 
This  is  a  case  which  learned  counsel  contend 
comes  under  the  provision  for  the  writ  in  the 
section  last  quoted,  "where  no  appeal  is  giv- 
en." It  is  too  plain  for  argument  that  if  the 
writ  cannot  lie  under  this  provision  it  will 
not  under  any  of  the  other  cases  named  in  the 
statute.  These  two  sections  must  be  con- 
strued together.  The  statutory  ground  is 
that  the  writ  of  certiorari  will  lie,  upon  suf- 
ficient cause  shown,  where  no  appeal  is  given; 
where  an  Inferior  tribunal,  board,  or  officer 
exercising  judicial  functions,  has  exceeded 
the  jurisdiction  conferred,  or  is  acting  ille- 
gally; where,  in  the  judgment  of  the  court, 
there  is  no  other  plain,  speedy,  or  acequate 
remedy.  Does  petitioner  present  such  a  case? 
Waiving  for  the  present  any  consideration  of 
the  question  as  to  whether  a  board  of  equali- 
zation, under  our  act  of  1887,  is  a  judicial 
tribunal,  or  whether,  in  regard  to  its  action 
upon  a  complaint  of  an  excessive  assessment, 
it  is  a  board  "exercising  judicial  functions," 
we  will  first  undertake  to  ascertain  wliether, 
if  we  assume  it  to  have  been  in  the  exercise 
of  judicial  functions  in  the  matter  complained 
of,  it  has  in  any  way  exceeded  its  jurisdic- 
tion, or,  in  the  language  of  the  statute,  was 
acting  illegally. 

The  complaint  made  in  the  petition  is  that 
it  refused  to  hear  witnesses  offered  by  com- 
plainant in  suppcirt  of  his  complaint  as  to  an 
excessive  assessment  as  to  valuation.  In 
tills,  did  they  "exceed  their  jurisdiction,"  or 
"act  illegally?"  To  determine  this,  we  must 
not  only  consider  the  language  of  the  act  de- 
fining their  duties,  but  consider  the  general 
nature  and  scope  of  the  powers  conferred 
upon  tliem.  They  are  styled  a  "board  of 
equalization. "  They  are  charged,  primarily, 
with  the  duty  of  "examining"  and  "equal- 
izing" assessments.  This  duty  they  are  ex- 
pected, most  manifestly,  to  perform,  not 
upon  testimony,  but  upon  a  "comparing"  the 
assessments  in  one  district  or  neighborhood 
with  another, — one  piece  of  property  with 
the  assessment  upon  another  of  equal  value. 
Clearly,  this  is  to  be  done  upon  their  own 
knowledge  of  the  comparative  valuations,  and 
the  end  to  be  reached  is  an  equalization 
whereby  discriminations  in  favor  of  one,  or 
against  another,  are  to  be  corrected.  In  ad- 
dition to  this,  they  are  to  correct  mistakes 
made  by  the  assessor,  and  eliminate  from  the 
list  property  exempt  under  the  law  from  as- 
sessment. Finally,  they  are  empowered  to 
hear  and  adjust  complaints  from  any  party 
feeling  aggrieved  on  account  of  excessive  tax- 
ation,  where  in  their  judgment  justice  de- 
mands it.  How  are  they  to  "hear  and  ad- 
just" such  complaints?  Petitioner's  conten- 
tion is  that  they  must  hear  witnesses  pro- 
duced by  him;  that  he  has  a  right  to  examine 
such  witnesses,  and  cross-examine  such  as  are 
produced  against  him.  In  other  words,  that 
act  contemplates  a  regular  trial,  according  to 
the  ordinary  course  of  law,  and  the  decision 
according  to  the  weight  of  the  proof.    We 
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have  seen  that,  with  reference  to  the  primary 
duty  of  the  board — that  of  equalizing  asaesa- 
ments — the  act  contemplates  no  issue  of  fact 
or  hearing  of  evidence,  bat  that  the  equaliza- 
tion is  to  be  brought  about  by  a  comparison 
of  assessments  and  the  knowledge  they  have 
of  the  relative  values  of  different  pieces  of 
property.  Can  the  law  contemplate  any  very 
different  method  of  correcting  an  excessive  as- 
sessment? The  knowledge  of  relative  values 
— of  comparative  values — which  they  have 
as  citizens  and  freeholders,  and  which  they 
obtain  from  an  examination  and  comparison 
of  the  assessment  lists,  will,  in  the  vust  ma- 
jority of  cases,  enable  them  to  act  justly  upon 
the'complaint.  But  cases  may  occur  where 
these  means  are,  in  their  judgment,  unsatis- 
factory. In  such  case,  the  act  declares  that 
the  "board  shall  have  the  right  to  summon 
before  them  witnesses,  who  shall  be  disinter- 
ested freeholders;  and  the  sworn  testimony 
of  three  such  witnesses  concerning  same  wUl 
be  sufficient  evidence  upon  which  such  board 
may  act."  The  "  board  shall  have  the  right" 
to  summon  before  them  disinterested  free- 
holders, in  the  language  of  the  act.  Does 
this  power  conferred  make  it  their  duty  to 
either  have  witnesses  brought  by  the  party 
making  complaint,  or  require  them  in  all 
cases  to  summon  witnesses  upon  such  com- 
plaint being  made;  or  ia  the  bearing  of  wit- 
nesses a  matter  wholly  in  their  discretion? 
We  think  the  statute  means  no  more  than  it 
plainly  discloses.  To  hold  that  it  was  the 
duty  to  permit  the  examination  of  witnesses 
offered  by  a  complainant  would  imply  a  duty 
to  the  state  and  county  to  hear  and  examine 
witnesses  to  sustain  the  assessment.  Ail 
this  would  imply  a  trial,  and  a  judgment 
upon  weight  of  proof.  The  question  of  val- 
uation is  altogether  a  matter  of  opinion.  Be- 
fore questions  of  opinion  the  greatest  diversity 
may  be  expected.  The  sessions  of  this  bo&td 
terminate  in  two  weeks;  and  at  the  end  of 
that  time  tliey  are  required  to  retnrn  the  as- 
sessment lists,  and  their  corrections,  to  the 
clerk  of  the  county  court.  In  populous 
counties  the  assessments  reach  into  the 
thousands.  That  each  tax -payer  should  have 
the  right  tocome  with  his  witnesses,  and  have 
them  heard,  and  be  heard  by  counsel,  would 
result  in  such  delay  and  embarrassment  as  to 
amount  to  a  great  public  peril  with  regard  to 
the  assessment  of  the  public  revenues.  Ko 
legislative  body  could  have  seriously  contem- 
plated such  a  tribunal  to  determine  a  mere 
question  of  an  excessive  valuation  for  pur- 
pose of  assessment.  Occasional  instances  of 
excessive  assessments  may  occur;  but  they 
bad  better  tie  borne  than  that  such  a  court 
should  be  created  to  settle  them.  The  tax- 
payer in  the  first  instance  may  make  his  rep- 
resentations to  the  assessor.  If  he  overassess 
bim,  be  may  carry  the  matter  to  a  board  of 
disinterested  freeholders,  acting  under  oath. 
If  they  npon  their  own  knowledge,  agree 
with  the  assessor,  and,  upon  a  "comparison," 
find  no  case  for  a  reduction  of  or  purpose  of 
equalization,  the  chances  are  that  the  asaesa- 


ment  is  not  far  wrong.  If  be  cannot  indnce 
the  board  to  think  that  it  is  a  case  where  they 
ought,  for  their  own  enlightenment,  exercise 
the  power  they  have  to  summon  witnesses  of 
their  own  selection,  he  must  submit.  The 
board  was  not  "exceeding  its  jurisdiction," 
or  "acting  illegally,*'  in  refusing  to  have  the 
witnesses  offered  by  petitioner;  and  it  liad  a 
right  to  refuse  to  summon  witnesses  of  its 
own  selection,  if  it  deemed  that  justice  did 
not  demand  evidence  from  witnesses. 

The  next  contention  is  that  petitioner  has 
the  right  to  iiave  the  writ  of  certiorari  to  the 
end  that  he  may  have  the  matter  heard  or  r&> 
tried  upon  the  merits.  .  This  is  based  upon 
the  proposition  that  if  the  bo»T6.  had  heard 
witnesses,  or  had  decided  the  matter  without 
witnesses,  and  upon  their  own  knowledge,  or 
upon  a  comparison  of  the  assessment  com- 
plained of  with  other  assessments,  in  any 
event  their  action  in  adopting  and  approving 
the  assessment  is  a  judgment  which  they  are 
entitled  to  have  reviewed  upon  the  merits; 
and  that,  inasmuch  as  it  is  a  case  where  no 
appeal  lies,  for  this  reason  the  writ  of  oerU- 
orwri  lies  to  review  and  retry  the  matter  upon 
its  merits.  The  answer  to  this  is  that  it  is 
only  where  the  writ  of  certiorari  lies  as  a 
substitute  for  an  appeal  or  a  writ  of  error,  or, 
possibly,  instead  of  audita  querela,  that  the 
writ  will  operate  to  give  to  the  petitioner  a 
new  trial  npon  the  merits.  On  the  first  plan 
the  act,  as  we  tiave  before  seen,  expressly  de- 
clares that  the  action  of  the  board  shall  be 
final.  Tlie  law-maker  did  not  intend  that  its 
judgment  on  the  merits  should  be  subject  to 
review.  In  aU  such  cases  the  writ  will  not 
lie  to  review  the  matter  upon  the  merita. 
Such  controversies  must  be  finally  settled  by 
some  means.  The  judgment  of  a  disinterest- 
ed board  of  freeholders  upon  a  mere  matter 
of  opinion  as  to  the  valuations  for  taxation  ia 
as  likely  to  be  right  as  that  of  any  court. 
Says  Judge  Coolet  upon  this  question :  "As 
a  general  rule,  a  tax  cannot  depend  for  its 
validity  npon  the  ability  to  jusUfy  it  to  the 
satisfaction  of  a  court  or  jury.  Value  is 
matter  of  opinion;  and,  when  the  law  has 
provided  oflBcers  npon  whom  the  duty  is  im- 
posed to  make  it,  it  is  the  opinion  of  these 
officers  to  which  the  interests  of  the  parties 
are  referred.  The  court  cannot  sit  in  judg- 
ment upon  their  errors,  nor  snlMtitute  their 
own  opinions  for  the  conclusions  the  officers 
of  the  law  have  readied."  Oooiey,  Tax'n, 
(1st  Ed.)  167.  Every  intiarest  of  the  sUte 
alike  demands  that  such  questions  shall  be 
settled  cheaply  and  speedily.  Where  an  act 
creating  a  special  tribunal,  even  exercising 
judicial  functions,  gives  it  power  and  author- 
ity to  settle  particular  grievances,  such  as 
this,  and  either  expressly  or  by  plain  impii- 
oation  declares  that  the  judgment  of  auoh 
special  tribunal  shall  be  final,  and  it  confines 
itself  within  its  jurisdiction,  and  does  not 
"act  illegally,"  the  writ  of  oertiorari  will  not 
lie  to  review  its  action  upon  the  merits. 
This  question  has  t>een  settled  in  tbis  state 
since  the  case  of  Wade  t.  ICuriy,  2  Sueed,  50. 
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Tiiat  case  was  this:    Under  Act  1854,  c.  32, 
contested  elections  of  jndges  and  attorney 
gentsrals  were  to  be  heard  and  determined  by 
•  special  tribunal,  consisting  of  the  chancel- 
lor  of  the  division  wittiin  which  the  con- 
test arose.     The  jurisdiction  was  conferred 
upon  the  chancellor,  and  not  upon  the  chan- 
cery coart.     The  act  prescribed  how,  when, 
and  where  he  ahould  have  the  contest.     No 
provision  was  made  for  an  appeal  or  writ 
of  error.     Judge  McKinnet  delivered  the 
opinion  of  the  court,  and  held — First,  that  no 
appeal  or  writ  of  error  would  lie  from  the 
judgment  of  the  chancellor  determining  such 
a  contest;  second,  that  no  writ  of  eertiorari 
would  Ue  as  a  substitute  for  a  writ  of  error, 
and  that  when  the  law  intended  the  decision 
to  Iw  final  and  conclusive  there  could  be  no 
review  of  the  judgment  in  anj  way  what- 
ever.   The  learned  judge,  however.  qualiBes 
his  decision, — as  we  think,  properly, — when 
be  says  that  "we  do  not  mean  to  say,  how- 
ever, that  the  certiorari  might  not  be  resort- 
ed to  for  some  purpoees  in  a  case  like  the 
present.     We  think  it  might.    In  a  case  in- 
volving a  question  as  to  the  legal  competency 
of  the  judge,  or  showing  such  a  substantial 
di-parture  from  the  course  of  proceeding  pre- 
scribed in  the  statute  as  would  render  the 
proceedings  void,  the  certiorari  would  be  the 
proper  remedy."    Id.  57.    The  learned  au- 
thor ot  A  History  of  a  Law-Suit,  in  com- 
menting on  the  doctrine  now  under  discus- 
siun,  says  that  "the  law  as  stated  in  Wade  v. 
Murry,  precluding  all  inquiry  into  the  cor- 
rectness of  the  judgnnent  upon  the  merits  of 
the  case,  may  be  considered  settled."     This 
has  been  thought  of  by  some  to  operate  as 
an  abridgment  of  the  right  to  a  <:ertiorari 
which  is  secured  by  the  constitution.     But 
the  language  of  the  oonstitntibn  secures  the 
beneflt  of  the  writ  "on  sufficient  cause;"  and 
what  is  sutBcient  canse,  is  not  deAned  by  the 
constitution.    It  must  be  therefore  by  the  leg- 
islature or  the  courts.    When  the  legislature 
lias  created  an  inferior  jurisdiction,  and  has 
given  no  appeal  from  its  decisions,  it  must 
be  evident  tlut  it  did  not  intend  them  to  be 
reversed  upon  the  merits  of  the  case.    It  is 
equally  evident  that  it  intended  the  jurisdic- 
tion to  keep  itself  within  the  prescribed  lim- 
its, and  to  proceed  in  a  legal  manner;  and  it 
is  only  when  it  transgresses  in  these  respects 
that "  Bufficient  cau6e"exists  for  a  certiorari. " 
Caruthera,  History  of  a  Law-Suit,  (Old  Ed.) 
^  750,  76L     Wade  v.  Murry  has  been  fol- 
lowed in  the  case  of  Ex  parte  Knight,  8  Lea, 
401.  Opinion  by  Judge  MoFabland;  Judges 
TuRNET  and  Freeuan,  dissenting.     That 
this  writ  will  not  lie  to  review  the  judgment 
of  a  board  of  assessors  or  a  board  of  equaliza- 
tion upon  the  merits,  where  the  controveray 
is  as  to  the  Talnation,  has  been  repeatedly 
settled  in  other  stales.    Judge  Cooley,  in  his 
elaborate  work  on  Taxation,  in  speaking  of 
the  offiee  of  this  writ,  says:   "It  will  not  lie 
to  review  any  merely  discretionary  action  of 
any  tribunal,  nor  is  it  within  the  proper  scope 
uf  the  writ  to  review  the  dedsious  of  inferior 
v.I2s.w.no.l7— 27 


tribunals  upon  the  merits.  The  court  award- 
ing  it.  therefore,  will  not  look  into  the  evi- 
dence on  which  the  inferior  tribunal  may 
have  acted,  except  so  far  as  may  be  necessary 
to  the  determination  of  any  jurlsJictional 
question  that  may  depend  upon  it."  Again, 
he  sajra:  "The  writ  does  not  lie  to  th%  collec- 
tor of  taxes,  or  any  other  mere  ministerial 
officer,  to  review  either  his  action  or  any  of 
the  prior  action  on  which  his  own  was  based,  •' 
and  "that  assessments  cannot  be  revised, 
and  set  aside  on  this  writ,  on  the  ground, 
merely,  that  they  are  excessive  or  unequal." 
Oooley,  Tax'n,  (Ist  Ed.)  531-533.  See,  also. 
Shelby  Co.  v.  ttailroad  Co.,  16  Lea.  412,  1  S. 
W.  Rep.  32.  We  have  been  referred  to  Mr. 
Burroughs  on  Taxation,  who  seoms  to  enter- 
tain the  opinion  that  a  writ  of  eertiorari  will 
lie  to  correct  an  excessive  assessment,  al- 
though the  assessor  or  board  of  equalization 
have  not  acted  Illegally,  or  exceeded  their 
jurisdiction.  This  is  a  total  misconception 
of  the  "sufficient  cause"  upon  which  such 
writ  is  authorized,  either  at  common  law  or 
under  our  constitution.  It  is  certainly  not  in 
accord  with  our  cases,  and  is  in  direct  con- 
flict with  the  views  of  Judge  Cooley,  as  quot- 
ed above.  The  judgment  of  the  circuit  court 
dismissing  the  petition  is  affirmed,  with  costs. 

TiTRNET,  C.  J.,  {dissenting.)  By  an  act 
passed  25th  March,  1887,  creating  a  board  of 
equalization  in  the  assessments  of  taxes,  it  is 
provided,  in  section  42,  "that  said  board  of 
equalization  shall  carefully  examine  and  com- 
pare and  equalize  said  assessments,  and  shall 
eliminato  from  the  lists  thereof  all  property 
exempt  under  this  act;  and  they  are  hereby 
empowered  to  hear  and  adjust  complaints 
from  any  party  feeling  aggrieved  on  account 
of  excessive  assessments,  when,  in  their 
judgment,  justice  demands  it,  and  to  correct 
any  and  all  errors  arising  from  clerical  mis- 
takes or  otherwise,  and  the  corrections  made, 
if  any,  shall  be  entered  upon  the  assessment 
book,  without  in  any  way  altering  the  assess- 
ment lists;  and  the  action  of  this  l>oard  as  to 
valuation  shall  be  final,  and  all  complaints  in 
this  regard  are  hereby  required  to  be  made 
and  acted  upon  by  this  board  during  its  ses- 
sion, which  shall  be  from  the  first  Monday  to 
the  third  Monday  in  June.  If  complaint 
made  is  based  on  excessive  values,  said  board 
shall  have  the  right  to  summon  before  them 
witnesses,  who  shall  be  disinterested  free- 
holders; and  the  sworn  testimony  of  three 
such  witnesses  concerning  same  will  be  suf- 
ficient evidence  upon  which  such  board  may 
act."  The  tax  assessor  of  Qrainger  county 
assessed  three  separate  tracts  of  land  of  pe- 
titioner at  $70,000.  On  a  day  fixed  for  hear- 
ing his  complaint,  petitioner  appeared  before 
the  board,  and  filed  a  sworn  exception  to  the 
assessment,  alleging  that  it  was  S30,000  in 
excess  of  the  value  of  the  property.  He  of- 
fered to  sustain  his  complaint  by  three  com- 
petent witnesses.  The  board  refused  to  hear 
his  proof,  holding  that  petitioner  had  no  right 
to  introduce  proof,  or  be  heard  upon  the  sub- 
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ject  of  bis  complaint.  Petitioner  prepared 
and  extended  a  bill  of  exceptions,  which  the 
board  refused  to  sign.  He  then  prayed  an 
appeal  to  the  circuit  court,  which  was  re- 
fused. The  prayer  of  the  petitioner  is  that 
said  board  be  restrained  from  returning  said 
excessive  assessment;  that  the  matter  be 
brought  into  the  circuit  court;  that  the 
properly  be  lawfully  and  justly  assessed;  that 
said  erroneous  and  unjust  assessment  be  re- 
viewed and  canceled.  The  board  moved  the 
court  to  dismiss  the  petition,  because  the 
statute  provided  the  action  of  the  board  should 
be  final,  and  that  petitioner's  remedy  was 
to  compel  the  examination  of  witnesses, — 
was  by  mandamiu.  Upon  the  final  ground, 
if  the  act  intended  to  prohibit  and  cut  off  ap- 
peal to  the  courts  for  relief,  it  would  be  void, 
— a  violation  of  article  1,  §  17,  of  the  consti- 
tution, ordaining  "that  all  courts  shall  be 
open;  and  every  man,  for  an  injury  done 
bim  in  bis  lands,  goods,  person,  or  reputa- 
tion, shall  have  remedy  by  due  course  of 
law,  and  right  and  justice  administered,  with* 
out  sale,  denial,  or  delay;"  and  of  section 
8,  same  act,  that  no  man  shall  be  deprived  of 
bis  property  but  by  the  judgment  of  bis  peers, 
or  the  law  of  the  land.  Every  man  has  a 
right  to  be  be  heard  before  he  can  be  lawful- 
ly condemned,  in  person  or  property.  Is  the 
writ  of  certiorari  a  proper  remedy  under  this 
petition ?  By  section  3838,  Ckxle  M.  &  V.,  it  is 
provided:  "The  writ  of  certiorari  may  be 
granted  whenever  authorized  bylaw,  and  also 
in  all  cases  where  an  inferior  tribunal,  board, 
or  officer  exercising  judicial  functions,  has  ex- 
ceeded the  jurisdiction  conferred,  or  is  acting 
illegally;  when,  in  thejudgment  of  the  court, 
there  is  no  otlier  plain,  speedy,  or  adequate 
remedy."  By  section  3839,  "certiorari  lies 
•    •    ♦     where  no  a^^peal  is  given." 

For  the  purposes  of  the  question,  we  treat 
the  petition  as  true.  We  have  a  l)oard  exer- 
cising judicial  functions,  exceeding  the  juris- 
diction conferred,  in  its  refusal  to  hear  proof 
as  directed  by  the  act.  and  therefore  acting 
illegally.  No  appeal  is  given  by  the  act,  and 
for  that  reason  an  appeal  was  refused.  There 
is  no  other  plain,  speedy,  or  adequate  remedy. 
The  action  uf  the  board  was  on  the  11th 
day  of  June,  and  its  existence  expired,  by  di- 
rection of  law,  on  Saturday  before  the  third 
Monday  in  June.  It  was  a  tribunal  of  only 
two  weeks'  duration.  The  first  term  of 
court  after  its  action  was  on  the  fourth  Mon- 
day in  August,  when  there  would  have  been 
no  tribunal,  board,  or  office,  upon  whom  a 
peremptory  mandamua  could  have  operated; 
and  the  petitioner  would  have  been  without 
remedy,  either  plain,  speedy,  or  adequate. 
♦■  In  Dodd  V.  Weaver,  2  Sneed,  672,  it  is  said: 
"If  there  be  no  appeal,  then  the  certiorari, 
which  is  a  constitutional  writ,  is  a  proper 
remedy,  by  which  any  injurious  irregularity 
in  the  proceeding  may  be  corrected,  or  a  trial 
de  novo  had.  •  The  maxim  of  the  law  is  that 
there  is  no  wrong  without  a  remedy,  and  it  is 
a  particular  rule  that  a  certiorari  will  lie  to 
all  inferior  jurisdictions,  the  proceedings  of 


which  cannot  be  corrected  by  writ  of  error, 
to  remove  their  proceedings  into  the  su- 
perior court,  to  be  there  affirmed  or  quashed, 
or  otherwise  corrected,  as  law  and  justice 
shall  require.'"  In  Saunders  v.  Russell,  10 
Lea,  295,  this  court  holds:  "The  writ  of 
ce;-t^orar(  is  in  this  state  a  constitutional 
writ,  and  has  always  had  a  more  extended 
application  than  in  England,  and  been  used 
for  purposes  unknown  to  the  common  law. 
It  is  the  universal  method  by  which  the  cir- 
cuit courts  exercise  control  over  all  inferior 
jurisdictions,  however  constituted,  and  what- 
ever mav  be  their  course  of  proceeding."  In 
Burroug'hs,  Tax'n.  242.  243,  it  is  said:  "In 
Swift  v.  Poughkeepsie,  [37  N.  Y.  511,]  to 
determine  the  validity  'of  a  tax  on  bank 
shares,  where  the  bank  claimed  an  exemp- 
tion to  the  extent  of  its  capital  invested  in  the 
United  States  bonds,  and  finally  to  examine 
into  the  action  of  assessors,  so  as  to  look  into 
the  evidence  before  the  assessors,  and  correct 
mere  questions  of  valuation,  the  court  says: 
'It  has  been  finally  settled  that  a  common- 
law  certiorari  to  review  the  proceedings  of 
aissessors  brings  up  the  merits,  as  well  as 
questions  of  jurisdiction  and  regularity,  and 
that,  where  assessors  have  neither  exceeded 
their  powers  nor  been  irregular  in  exercising 
them,  the  court  will  still,  upon  the  facts  ap- 
pearing in  the  return,  examine  and  correct 
their  decisions,  if  erroneous.'  The  cases  in 
other  states  sustain  those  in  New  York  as  to 
the  functions  of  the  certiorari." 

In  the  argument  that  if  this  petition  be  al- 
lowed to  prevail  it  will  multiply  suits,  and 
thereby  cripple  the  state  in  the  collection  of 
taxes,  it  is  sufficient  to  say  that  the  stat«  is 
ordinarily  as  much  bound  by  the  constitution 
and  laws  thereunder  as  the  citizens;  and  it  is 
its  duty  to  protect,  and  not  oppress,  the  citi- 
zens. While  every  legitimate  aid  will  be  giv- 
en to  the  state  in  collecting  its  revenue,  the 
courts  must  see  that  their  aid  is  authorized, 
remembering  that  the  state  is  the  creatare, 
and  not  the  creator,  of  the  constitution.  This 
argument  of  inconvenience  to  the  state  is,  to 
my  mind,  a  begging  of  the  question.  The 
state  has  set  in  motion  machinery  shown  by 
the  petition  in  this  case  to  be  apprehensive, 
and  requires  it  to  complete  its  work,  and 
cease  to  exist  in  the  space  of  two  weeks,  and 
now  asks  to  say  that  "the  shortness  of  the 
life  of  an  institution  of  my  own  creation  will, 
if  its  acts  be  allowed  to  be  renewed,  imperil 
my  revenues.  I  must,  therefore,  be  permitted 
to  take  advantage  of  my  own  wrong."  Re- 
curring to  the  act,  I  do  not  see  that  it  re- 
quires such  interpretation.  It  requires  the 
board  to  bear  and  adjust  complaints  from  any 
party  feeling  aggrieved.  -How  beard?  How 
adjusted?  Why,  by  summoning  "before  it 
witnesses,  who  shall  be  disinterested  free- 
holders, and  the  testimony  of  three  such  wit- 
nesses will  be  sufficient  evidence  upon  which 
said  board  may  act."  The  language tliat  "it 
shall  have  the  right  to  summon  such  wit- 
nesses means  that  it  shall  be  its  duty  to  do  so 
on  the  complaint  made.     This  is  the  only 


Digitized  by 


Google 


Tenn.) 


EAST  TENNESSEE,  V.  &  G.  BY.  CO',  v.  HULL. 


419 


way  in  which  the  complaint  could  be  made 
and  adjusted.  The  argument  that  it  may  ex- 
ercise the  right, — and  that  it  is  merely  a  right, 
unembarrassed  by  a  duty, — and  determine  the 
question  of  excess! veness,  presumes  that  the 
board  is  acquainted  with  all  lands  in  their 
county,  —  a  presumption  that  cannot  bold 
good  in  any  one  county  in  the  state.  The  ob- 
jection that  a  trial  will  result  if  witnesses 
are  introduced  is  answered  by  the  statute  pro- 
viding for  this  introduction  and  examination. 
The  trial  naturally  comes  of  the  power  con- 
ferred and  the  duty  imposed  upon  the  board 
by  the  words  of  the  act  The  petition  only 
Berks  to  have  the  duties  deflned  by  the  act  en- 
forced. It  sets  out  the  grounds,  and  sug- 
gests the  names  of  witnesses  of  the  character 
specified  by  the  law.  This  was  refused.  If 
the  action  of  the  board  is  to  be  flnal,  it  can 
ooly  be  so  after  the  law  has  been  obeyed, 
which  cannot  be  done  under  a  rule  that  tlie 
board  may.  in  its  arbitrary  discretion,  as  was 
done  here,  reject  a  main  provision.  The 
boani  is  a  judicial  tribunal,  to  try  questions  of 
fact  and  law.  In  this  case  it  passed  alone 
upon  that  of  law, —  the  construction  of  the 
atatate,  —  holding  that  petitioner  had  no 
right  to  introduce  proof,  or  be  heard  upon 
the  subject  of  his  complaint.  It  construed 
the  law  for  itself,  and  by  itself.  It  said  to 
petitioner:  "The  law  does  not  mean  what 
you  claim  it  to  mean.  We  are  the  sole  and 
exclusive  judges  of  the  meaning  of  the  words 
of  the  act,  and  of  the  intention  of  the  legis- 
lature in  the  employment  of  these  words." 
Now,  if  the  legislature  may  confer  such  judi- 
cial functions  on  this  board,  I  can  see  no  rea- 
son why  it  may  not  say  that  magistrates, 
county,  circuit,  and  chancery,  and  such  oth- 
er inferior  courts  hs  may  be  established,  shall 
have  exclusive  jurisdiction  in  sucMr  matters 
as  the  legislature  may  name,  and  their  re- 
spective actions,  judgments,  and  decrees 
"shall  be  0081."  The  board  of  equalization 
is  a  court,  and  authorized  by  article  6,  §  1,  of 
the  constitution,  and  upon  which  the  legis- 
lature had  no  power  to  confer  a  jurisdiction 
to  make  its  action  flnal.  Such  legislation 
eontravenes  the  spirit  and  theory  of  a  state 
government. 


Bast  Tbnnessee,  V.  &  Q.  Rt.  Co.  v.  Hull. 
{Supreme  Court  of  Tennessee.    Oct.  18, 188S.) 

CcmPAKATTVB  NsOLIQINCa. 

In  aa  action  for  damages  for  injuries  suf- 
fered on  defendant's  railway,  a  charge  drawing 
tbe  attention  of  tlte  jury  to  the  comparative  negli- 
gCDoe  of  plalntHT  and  defendant,  and  directing 
them  to  find  for  plaintift  if  they  found  the  injury 
was  caused  by  the  greater  negligence  of  defend- 
*Bt,  is  error. 

Error  to  circuit  court,  Sullivan  county;  A. 
J.  Bbown,  Judge. 

T?iomas  Curtain  and  Taylor  <i  St.  John, 
for  plaintiff  in  error.  Haynet  tt  Haynea,  for 
defendant  In  error. 

FoLKES,  J.  The  railroad  company  has  ap- 
pealed in  ^^r  from  the  verdict  and  judg- 


ment against  It  for  damages  for  personal  in- 
jury occasioned  by  a  train  of  cars  belonging 
to  and  operated  by  it.  The  facts  of  the  case 
need  not  be  stated,  in  tbe  view  we  have 
tiiken  of  tbe  case.  For  the  plaintiff  in  error, 
it  is  insisted  that  the  judgment  should  be  re- 
versed for  error  in  the  charges  of  the  court 
upon  the  law  of  negligence.  Tbe  portion  of 
tlie  charge  objected  to  is  as  follows:  "If  the 
proof  should  show  that  it  was  the  greater  or 
grosser  negligence  of  the  defendant,  through 
its  agents  or  employes  who  were  the  superior 
of  this  plaintiff,  or  by  using  defective,  im- 
perfect, and  unsafe  machinery,  that  he  was 
injured,  be  could  recover;  but  if,.at  the  same 
time,  the  evidence  shows  you  that  the  negli- 
gence, or  want  of  care  or  caution,  upon  the 
part  of  the  plaintiff  himself  contributed  to 
that  injury,  then  that  would  be  contributory 
negligence,  and  would  be  looked  to  and  con- 
sidered in  mitigation  of  damages;  that  is, 
you  could  not  give  as  much  damages  for  the 
injury  he  sustained  where  his  own  want  of 
care  or  negligence  contributed  as  you  could 
when  be  had  been  entirely  blameless.  The 
greater  the  contributory  negligence  upon  bis 
part,  tbe  less  damages,  if  he  should  be  en- 
titled to  any."  This  is  manifestly  erroneous. 
It  invited  the  jury  to  a  comparison  of  the 
negligence  between  plaintiff  and  defendant, 
and  directed  them  to  render  verdict  for  the 
plaintiff  if  they  should  be  of  opinion  that  the 
injury  was  caused  by  the  greater  or  grosser 
negligence  of  tbe  defendant.  This  charge 
presents  the  doctrine  of  "comparative  neg- 
ligence." which  this  court  has  more  than 
once  said  has  never  prevailed  in  this  state. 
The  error  of  the  charge,  in  this  regard,  is  em- 
phasized by  the  statement,  in  that  connection, 
concerning  the  doctrine  of  contributory  neg- 
ligence. The  jury  were  nowhere  told  that 
the  negligence  of  the  plaintiff  which  might 
and  ought  to  be  considered  in  mitigation  of 
damages  should  be  such  as  contributed  re- 
motely, and  not  directly,  to  the  injury;  and 
that,  if  tbe  negligence  of  plaintiff  contributed 
directly  to  the  injury,  as  the  proximate  cause 
thereof,  instead  of  remotely,  such  negligence 
would  be  a  complete  bar  to  any  recovery. 
Contributory  negligence  on  the  part  of  the 
plaintiff  is,  when  it  proximately  contributes 
to  the  infliction  of  the  injury,  a  bar  to  an  ac- 
tion, because  a  person  cannot  be  permitted  to 
rush  upon  an  apparent  danger,  and  then,  be- 
cause an  injury  ensues  to  him,  to  be  allowed 
to  saddle  the  other  party  with  the  pecuniary 
consequences  of  an  injury  which  bis  own 
want  of  care  has  brought  vpon  him.  But  if 
the  damage  is  not  the  necessary  or  ordinary 
or  likely  result  of  such  contributory  negli-  A 
gence,  but  is  due  to  some  wholly  unlooked- 
for  and  unexpected  event,  which  could  not 
reasonably  have  been  anticipated  or  regarded 
as  likely  to  occur,  such  contributory  negli- 
{fence  is  too  remote  to  be  set  up  as  a  bar  to 
the  action.  "In  all  cases  where  negligence 
on  the  part  of  the  plaintiff  is  remotely  con- 
nected with  the  cause  of  injury,  the  question 
to  be  determined  is  whether  the  defendant, 
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by  the  exercise  of  ordinary  care  and  skill, 
wight  have  avoided  the  injury.  If  he  could 
have  done  so,  tlie  remote  and  indirect  negli- 
gence of  the  plaintlfl  cannot  be  set  up  as  an 
answer  to  the  action."  2  Wood,  By.  Law, 
1254,  1255. 

It  is  unnecessary  here  to  discuss  the  doc- 
trine of  "comparative  negligence"  as  It  ex- 
ists in  the  states  of  Illinois  and  Kansas,  and 
to  some  extent  In  Georgia.  The  subject  will 
be  found  fully  treated  in  2  Tiiomp.  Neg.  1 164 
et  seq.  It  is  sufficient  to  say  that  it  has  been 
expressly  repudiated  In  this  state.  In  the 
case  of  liailroad  Co.  v.  Fain,  12  Lea,  35,  the 
court  permitted  the  tenn  "more  gross"  neg- 
ligence, and  other  language,  in  a  charge 
which  might  ordinarily  imply  comparison,  to 
pass  without  violating  the  verdict,  when  it 
was  manifest  from  the  context  that  the  terms 
were  limited  so  as  to  signify  the  prime,  prin- 
cipal, and  proximate  cause  of  the  Injury,  as 
contradistinguished  from  the  remote  cause, 
and  when  the  charge  was  elsewhere  so  ex- 
plicit as  not  to  permit  of  the  jury  being  mis- 
led by  such  terms.  Now,  while  it  is  true 
that  in  the  case  at  bar  the  jury  had  been  told, 
in  general  terms,  that  if,  by  the  exercise  of 
ordinary  care,  plaintiff  could  have  avoided 
the  injury,  he  could  not  recover;  and  that,  if 
injured  by  bis  own  negligence,  he  could  not 
recover;  and  that,  if  he  were  equally  blama- 
ble  with  the  defendant,  he  could  not  recover, 
— ^yet  when  the  language  used  is  considered  in 
connection  with  so  much  of  the  charge  as  we 
have  quoted,  it  is  manifest  that  the  objection- 
able terms  were  not  qualitied  so  as  to  save 
the  charge,  as  was  held  in  the  cause  of  Fain, 
supra,  and  of  Ballroad  C!o.  y.  Gurley,  12  Lea, 
46.  Instead  of  leaving  it  to  be  studied  out 
whether  or  no  the  objectionable  language  has 
been  saved  or  cured,  it  would  be  much  bet- 
ter to  omit  from  the  charge  all  language  im- 
plying a  comparison  of  the  negligence  be- 
tween plaintiff  and  defendant.  A  correct 
exposition  of  the  law  governing  such  actions 
does  not  require  the  use  of  any  language  of 
doubtful  import.  Inasmuch  as  the  case  will 
be  tried  again  in  the  court  below,  we  express 
no  opinion  on  the  facts  of  the  case  as  pre- 
sented In  another  assignment  of  error.  For 
the  error  in  the  charge  as  herein  shown  the 
judgment  must  be  reversed,  and  cause  re- 
manded. 


McDonald  «.  Umaka  Timber  C!o. 

(5upre7n«  Court  of  Tennaiee.    Oct.  IS,  1889.) 
Bbbaoh  ot  CoimuoT—DjLiuass— Costs. 
1.  Complainant  contracted  to  out  timber,  and 

•  place  It  In  a  river,  In  a  good,  workman-like  manner, 
knowing  it  waa  to  be  floated  to  the  owner's  mill. 
Held,  tEat  in  an  action  on  the  contract,  where  de- 
fendant was  allowed  to  recoup  for  a  portion  of  the 
timber  destroyed  by  the  negrligenoe  and  unskillful 
work  of  complainant,  evidence  of  the  market  value 
of  the  timber  at  the  mill  was  admissible  to  show 
the  measure  of  damaees,  It  not  appearing  that 
there  was  a  market  value  for  It  at  the  time  and 
place  it  was  put  in  the  river,  and  the  mill  being 
the  point  nearest  thereto  at  which  such  timber  had 
a  market  value.    Tdbnet,  C.  J.,  dissenting. 

SI.  In  the  chancery  court  the  taxation  of  costs 


Is  so  largely  within  the  discretion  of  the  chancel- 
lor that  his  action  will  not  be  disturbed,  on  that 
account,  unless  the  alleged  error  is  very  manifest. 

Appeal  from  chancery  court,  Knox  county; 
Henkt  B.  Gibson,  Chancellor. 

Lttckey  &  Toe,  for  complainants.  Webb  A 
MeClung,  for  defendant. 

FoLKKS,  J.  This  is  a  bill  by  complainant 
to  recover  judgment  upon  a  note  for  92.000, 
executed  by  the  defendant  company.  The 
defendant,  by  answer  and  cross-bill,  alleges 
that  the  note  saed  on  whs  the  last  installment 
upon  the  sum  of  $6,500,  which  had  been 
agreed  to  be  paid  to  complainant  by  defend- 
ant in  consideration  of  complainant's  under- 
taking to  cut  timber  belonging  to  defendant 
in  Yancy  county,  N.  C,  and  deliver  same  in 
Cane  river,  in  said  oounty,  "in  a  good,  work- 
man-like manner."  This  contract  was  re- 
duced to  writing  on  the  20tli  of  March,  188S, 
and  thereupon  complainant  entered  upon  the 
performance  of  bis  part  of  the  contract.  For 
the  timber  company,  it  was  claimed  that 
McDonald  had  breached  his  contract,  among 
other  things,  in  this:  That  he  had,  instead 
of  putting  the  timber  in  the  river  in  a  good, 
workman-like  manner,  handled  the  timber  in 
such  a  reckless  and  unskilled  way  as  to  to- 
tally destroy  a  great  quantity  thereof.  The 
company  sought  to  set  off  against  complain- 
ant's demands  the  damages  resulting  from 
the  destruction  of  the  timber  in  the  man- 
ner above  stated.  Much  proof  was  taken  in 
the  matter  at  issue,  and  upon  Bnai  decree 
thd  chancellor  found  in  favor  uf  the  com- 
pany, fixing  the  number  of  feet  of  timber  de- 
stroyed by  complainant,  and  ascertained  its 
value  to  be  $1,893.75,  which  was  deducted 
from  the  note  for  $2,000,  with  interest;  leav- 
ing a  UUance  in  favor  of  complainant  of 
$^}6.25,  for  which  judgment  was  given ;  and 
defendant  was  toxed  with  three-fourths  of 
the  costs,  the  balance  being  charged  to  com- 
plainant. Both  parties  appealed,  and  have 
assigned  errors.  Many  matters  that  were 
seriously  litigated  in  the  court  below  have 
been  eliminated  by  an  agreement  of  counsel; 
and  the  case  is  before  us  now  only  on  two 
propositions, — one  on  behalf  of  defendant, 
concerning  the  taxation  of  three-fourths  of 
the  costs  against  it,  and  one  on  belialf  of  the 
complainant,  in  regard  to  the  measure  of 
damages  adopted  by  the  chancellor.  It  is 
agreed  that  the  number  of  feet  of  timl)er  de- 
stroyed by  complainant's  negligence  has  been 
correctly  fixed  by  the  decree  below. 

The  contention  on  belialf  of  complainant  is 
that  the  chancellor  erred  in  adopting,  as  the 
measure  of  damages,  the  value  of  the  tlml>er 
at  Knoxville,  and  that  he  should  have  taken 
the  market  value  at  Cane  river,  in  Yancy 
county,  in  North  Carolina;  the  place  where, 
by  the  terms  of  the  contract,  the  timber  was 
lo  have  been  delivered.  The  decree  upon 
this  point  is  as  follows:  The  court  Is  of 
opinion  that  the  Unaka  Timber  Compnuy 
bought  for  tlie  Knoxville  market  the  lo^ 
which  McDonald  agreed  to  pu^  into  Cane 
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river;  that  said  McDonald  knew  this  fact  on 
March  20.  1888,  and  that  both  said  parties 
knew  the  said  market  price.  The  coui't  is 
therefore  of  opinion  that  the  amount  of  this 
damage  should  be  fixed  and  controlled  by  the 
market  price  of  the  lumber  in  the  log  at 
KnoxTillc,  less  the  cost  of  the  rafting  from 
Cane  rirer  to  Knoxville;  and  the  court  finds 
the  market  value  at  Knoxville  to  be  810 
per  tboasand,  and  the  cost  of  rafting  thither 
S2.50  per  thousand,  thus  making  the  damage 
CHuaed  by  breach  of  contract  $7.50  per  thou- 
sand; and  the  amount  of  the  decree  was  ar- 
rived at  upon  this  basis.  In  his  assignment 
of  errors  complainant  does  not  challenge  the 
tact  alleged  in  the  pleadings,  and  sustained 
bythe  proof,  that  he  knew  before  and  at  the 
time  the  contract  was  entered  Into  that  the  de- 
fendants had  purchased  the  timber,  and  had 
made  the  contract  with  the  complainant  with 
reference  to  Its  value  and  use  at  the  Knox- 
ville market,  where  the  defendant's  saw-mill 
was  situated,  and  where  it  dealt  in  logs  and 
timber,  and  for  no  other  purpose.  The  ob- 
jection, as  stated  in  the  assignment  of  error, 
is  that  "the  conversation  and  knowledge  and 
information  were  all  had  and  known  before 
eontract  was  signed;  and,  the  contract  being 
in  writing,  the  presumption  is  conclusive 
that  the  writing  oontained  entire  terms;  and, 
no  mistake  or  fraud  being  averred,  such  parol 
proof  was  incompetent."  It  is  unnecessary 
to  say  in  this  connection  whether  the  action 
of  the  chancellor  in  overruling  tlie  objections 
as  made  was  correct  or  not.  The  rnte  of  ev- 
idence invoked  had  noapplication  to  thecase 
mwle  in  the  proof.  The  parol  proof  objected 
to  does  not  enlarge,  restrict,  or  vary  the 
terms  of  the  written  contract  in  any  respect, 
but  merely  shows  the  situation  and  knowl- 
edge of  the  parties  at  the  time  the  contract 
was  entered  into.  It  is  to  be  observed  that 
the  implication  from  the  knowledge  by  the 
contracting  parties  of  the  special  circum- 
stances, and  the  objects  contemplated  by  the 
contract,  required  the  performnnce  of  no  ad- 
ditional or  different  act  on  the  part  of  the 
complainant  to  fulfill  the  contract.  The 
measure  of  his  duty  remained  as  fixed  in  the 
contract.  The  knowledge  brought  home  to 
bim  in  the  proof  of  the  special  and  particular 
use  to  which  the  timber  was  to  be  put  only 
served  to  admonish  him  that  upon  tlie  breach 
of  his  contract  he  might  be  called  upon  to 
make  good  the  loss  that  might  result  to  the 
ottier  party,  to  the  extent  that  compensation 
for  tlie  injury  might  be  found  to  depend  upon 
the  value  in  the  Knoxville  market.  The  prin- 
ciple upon  which  such  testimony,  when  suf* 
fident  for  that  purpose,  is  admissible,  and 
the  office  it  is  to  perform,  when  admitted,  is 
well  stated  in  the  much-quoted  English  case 
of  Hadley  v.  Baxendale,  9  Exch.  358,  which 
has  been  very  generally  adopted  in  America: 
"  Where  two  parties  have  made  a  contract, 
whieh  one  of  them  has  broken,  the  damages 
which  the  other  party  ought  to  receive  In  re- 
spect of  such  breach  of  contract  should  be 
sacb  88  may  fairly  and  reasonably  be  consid- 


ered either  arising  naturally — that  is,  accord- 
ing to  the  usual  course  of  things — from  such 
breach  of  contract  itself,  or  such  as  may  rea- 
sonably be  supposed  to  have  been  in  the  con- 
templation of  both  parties,  at  the  time  they 
made  the  contract,  as  the  probable  result  of 
the  breach  of  it.  Now.  if  the  special  circum- 
stances under  which  the  contract  was  act- 
ually made  were  communicated  by  the  plain- 
tiffs to  the  defendants,  and  thus  known  to 
both  parties,  the  damages  resulting  from  the 
broach  of  such  a  contract,  which  they  would 
reasonably  contemplate,  would  be  the  amount 
of  injury  which  would  ordinarily  follow  from 
a  breach  of  contract  under  these  special  cir- 
cumstances, BO  known  and  communicated. 
But,  on  the  other  hand,  if  these  special  cir- 
cumstances were  wholly  unknown  to  the  par- 
ty breaking  the  contract,  he,  at  the  most, 
could  only  be  supposed  to  have  had  In  his 
contemplation  the  amount  of  injury  which 
would  arise  generally,  and,  in  the  great  mul- 
titude of  cases,  not  affected  by  any  special 
circumstances,  from  such  a  breach  of  con- 
tract." Messmore  v.  Lead  Ck)..  40  N.  Y. 
422.  While  the  rule  as  abovestated  has  been 
generally  accepted  as  correct,  yet,  in  the 
practical  application  of  it  iu  extending  the 
liability  so  as  to  embrace  damages  brought 
within  the  contemplation  of  the  parties  by 
the  communication  of  special  circumstances, 
there  has  been  some  contlict  of  opinion.  But 
the  vie^  we  have  taken  of  the  case  at  bar 
renders  it  unnecessary  for  us  to  pursue  the 
subject  further. 

Whether  the  facts  within  the  knowledge 
of  the  complainant,  to  which  the  proof  ob- 
jected to  was  directed,  to-wit,  that  the  tim- 
l>er  was  bought  and  the  contract  made  for 
the  purpose  of  being  sold  or  sawed  by  defend- 
ant at  its  mill  in  Knoxville,  would  be  sutB- 
cient  to  authorize  the  chancellor  to  fix,  as  a 
matter  of  law,  the  measure  of  damages  at 
the  market  value  in  Knoxville,  it  is  not  nec- 
cessary  for  us  to  decide.  If  the  testimony 
had  been  admissibleforthepurpose,  and  un- 
der the  rule,  as  already  stated,  its  sufficiency 
would  be  quite  another  question,  and  one 
which  need  not  be  determined,  inasmuch  as 
the  result  reached  by  the  ohnnceUor  is  un- 
questionably correct  from  another  point  of 
view.  The  elementary  role  for  the  measure 
of  damages  rests  upon  the  principle  of  com- 
pensation to  the  party  injured  for  the  loss 
sustained,  with  the  least  burden  to  the  party 
guilty  of  the  breach  consistent  with  the  idea 
of  fair  compensation,  and  With  the  duty  upon 
the  party  injured  to  exercise  reasonable  care 
to  mitigate  the  injuries,  according  to  the  op- 
portunities that  may  fairly  be,  or  appear  to  be, 
within  tils  reach.  The  application  of  this 
rule,  in  the  majority  of  cases  where  there  is 
a  breach  of  contract  to  deliver  certain  goods 
or  property  at  a  particular  time  and  place, 
leads  to  the  adoption  by  the  courts  of  the 
market  value  of  the  property  at  such  times 
and  place.  This  is  predicated  upon  the  fact 
that  ordinarily  the  party  injured  can  make 
himself  whole,  or  save  further  loss,  by  pur- 
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chasing  or  selling,  as  the  case  may  be,  at 
such  market  price,  and  then  recover  of  the 
party  guilty  of  the  breach  the  difference  be- 
tween the  contract  price  or  value  and  the 
market  price.  If,  however,  there  be  no  mar- 
ket price  at  such  place,  by  reason  of  the  want 
uf  dealers,  or  the  want  of  the  commodity, 
then  the  actual  value  at  such  place  can  li>e 
ascertained  by  proof  of  market  value  in  other 
markets,  with  the  cost  of  transportation 
added  or  deducted,  as  the  case  may  be;  such 
other  markets  to  be  at  the  nearest  points 
where  goods  of  the  quality  and  quantity  can 
be  bought  or  sold.  Under  such  circumstances, 
and  perhaps  others  that  might  be  named,  the 
market  price  or  value  at  the  place  of  delivery 
may  be  shown  by  proof  of  value  at  the  mar- 
ket where  such  commodities  are  usually  sent 
for  sale,  and  the  cost  of  transportation  to  or 
from  the  place  of  delivery.  2  Suth.  Dam. 
873,  and  cases  cited  In  notes  2  and  8.  Wood's 
Mayne,  Dam.  241,  242.  See,  also.  Henegar 
v.  Copper  Co.,  1  Cold.  241;  Fort  v.  Saunders, 
5  Heisk.  487;  Railroad  Co.  v.  Mason,  11  Lea, 
116;  and  Kallroad  Co.  v.  Hale,  1  Pickle.  69, 
1  S.  W.  Rep.  620,— where  these  rules  have 
been  applied.  Under  the  rules  as  above  laid 
down,  the  chancellor  was  right  in  consider- 
ing the  proof  of  value  at  the  Knoxville  mar- 
ket, which  is  shown  to  have  been  the  nearest 
point  at  which  timber  of  the  quality  and 
quantity  could  have  been  purchased  or  sold, 
and  that  it  was  the  market  to  wliich  such 
timber,  from  the  place  of  delivery  mentioned 
in  the  contract,  was  generally  shipped,  as 
showing  market  value  at  place  of  delivery. 
It  is,  however,  insisted  in  argument  of  coun- 
sel for  complainant  that  there  is  proof  of 
market  value  at  Cane  river  for  such  timber, 
which  prevents  consideration  of  market  value 
elsewhere;  and  the  testimony  of  the  witnesses 
Peek,  Lewis,  Hunnicut,  Belton,  Losey,  and 
McDonald  is  cited  to  sustain  this  contention. 
It  is  true  that  the  first  three,  and  the  last 
witness  named,  do  say  that  there  was  a  mar- 
ket value  there,  and  Bx  it  at  94  per  1,0(X) 
feet  for  No.  1,  and  98  for  No.  2;  but  only 
two  transactions  are  given, — one  by  Lewis, 
of  18,508  feet;  and  another  by  Losey,  of  11,- 
000.  Belton  proved,  and  it  is  by  no  onecon- 
tradicted,  that  at  the  time  of  complainant's 
default  there  was  no  such  timber  to  be  had' 
in  the  neigliborhood;  certainly,  not  in  any 
quantity.  It  is  shown  that  all  such  timber 
anywhere  in  reach  of  the  river  had  been  cut 
and  marketed ;  and  those  engaged  in  the  busi- 
ness of  cutting  and  putting  such  timber  in 
the  river  had  withdrawn  their  men  and  teams, 
because  the  timber  accessible  had  been  ex- 
hausted. It  is  granted  that,  while  there  was 
timber  to  be  had  at  Cane  river,  it  had  a  mar- 
ket value  there  of  from  $8  to  64;  but,  when 
the  proof  as  above  summarized  is  taken  in 
connection  with  the  proof  of  the  very  large 
quantity  involved  in  the  contract  under  con- 
sideration, (between  six  and  seven  hundred, 
thousand  feet,  of  which  over  one  hundred 
and  fifty  thousand  feet  had  been  destroyed 
by  complainant,)  and  the  utter  impossibility 


of  the  defendant  being  able  to  repurchase 
at  that  place  any  appreciable  quantity  of  such 
timber,  the  rule  of  compensation  cannot  be 
satisfied  by  merely  awarding  damages  at 
what  had  theretofore  been  the  market  value 
there,  nor  at  what  then  may  have  still  been 
the  theoretic  value.  In  the  absence  of  an 
actual  market  for  quantity  and  quality,  the 
true  value  there  may  be  ascertained  by 
proof  of  the  value  in  Knoxville,^tbe  near- 
est point  where  such  quantity  and  quality 
could  be  bought  and  sold,  and  the  point 
to  which  timber,  from  the  place  of  delivery 
named  in  the  contract,  was  usually  sent 
for  a  market, — with  a  deduction  for  cost 
of  transportation.  The  measure  of  damages, 
therefore,  fixed  by  the  chancellor  is  correct, 
notwithstanding  we  reach  the  same  result  by 
a  different  routa 

We  do  not  feel  warranted  in  disturbing 
the  decree  on  the  taxation  of  costs.  While 
we  may  not  see  clearly  what  led  to  the  judg- 
ment in  this  regard,  the  matter  of  costs  is  so 
largely  within  the  discretion  of  the  chancel- 
lor that  his  action  will  not  be  vacated,  unless 
error  be  very  manifest.  The  decree  will 
therefore  be  in  all  things  affirmed;  and  as 
both  parties  have  appealed  without  obtaining 
relief  here,  the  costs  of  this  conrt  will  be 
divided  equally  between  complainant  and  de- 
fendant. 

Tttrnet,  C.  J.,  {cUttenting.)  I  am  of 
opinion  that  the  quantity  and  quality  of  tim- 
ber, and  its  market  value,  as  shown  by  the 
proof  as  recited  by  the  majority  opinion,  is 
suificient  to  make  such  a  market  price  at 
Cane  river  as  to  render  incompetent  any  proof 
of  value  in  Knoxville  as  a  means  of  ascertain- 
ing the  value  at  place  of  delivery. 


Lawrenob  e.  lNaESSoi.1.  at  al. 
{Supreme  Court  of  Tennessee.    OcL  19, 18S9.) 

iNTONCnON— BLBCTIOK  OV  MuiIIOIP.iX,  BOAEDS. 

1.  An  injunotion  is  not  mandatory  which  pro- 
hibits the  meeting  of  a  munioipal  board  unless  it 
gives  oomplainaat  uotloa,  and  permits  him  to  meet 
with  It,  bat  does  not  oommand  bia  admission. 

2.  The  charter  of  a  city  provided  for  the  elec- 
tion of  a  member  of  the  board  of  edncaUon  by  the 
mayor  and  aldermen  by  ballot;  but  no  other  offi- 
cial was  directed  to  declare  or  certify  it,  and  no 
provision  was  made  for  a  contest,  field,  that  the 
validity  of  such  an  eleotloa  could  be  inquired  into 
and  determined  by  mandamtu. 

8.  Ui)der  the  charter  of  the  dty  of  Knozvllle, 
{  8,  the  board  of  mayor  and  aldermen  is  compose<i 
of  nine  aldermen.  By  section  4  the  mayor  cannot 
vote,  except  In  case  of  a  tie.  Section  5  provides 
that  a  majority  of  the  board  shall  form  a  quorum. 
An  ordinance  provides  that  any  vacancy  on  the 
board  of  education  shall  be  filled  by  an  election  by 
the  mayor  and  aldermen.  At  such  an  election 
eight  of  the  aldermen  and  the  mayor  were  present. 
Complainant  received  4  votes,  there  were  8  scat- 
tering votes,  and  1  blank.  The  mayor  did  not 
vote,  but  declared  complainant  elected.  HelcL, 
that  a  majority  of  the  eight  aldermen  present  was 
necessary  to  elect  complainant,  and  the  blank  vote 
must  be  counted  to  show  that  he  did  not  receive 
such  majority.    Tdbnbt,  C.  J.,  dissentiag. 

4.  The  action  of  the  mayor,  declanng  com- 
plainant elected,  was  not  eqiuvalent  to  a  vota  for 
Urn. 
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5.  The  board  of  aldermen  having  no  power  to 
elect  except  by  ballot  no  action  by  them  ratifying 
their  prerions  action  could  make  such  election 
ralid. 

6.  A  certifloate  iastied  by  the  recorder  of  the 
board  of  aldermen,  which  is  not  authorized  by  law, 
DOtifying  complainant  of  his  election,  and  signed 
"by  order  of  the  board"  is  no  evidenoe  of  ratifica- 
tion. 

Appeal  from  chancery  coart  of  Knoxville; 
H.  H.  Gibson.  Chancellor. 

Taylor  <t  Hood,  for  complainant.  /.  W. 
Caldtoell  and  IngeraoU  <ft  Peyton,  for  de- 
fendants. 

Snodorasb,  J.  The  bill  in  this  cause  was 
filed  by  J.  G.  Lawrence,  claiming  to  be  a 
duly-elected  and  qualified  member  of  the 
board  of  education  of  the  city  of  Knoxville, 
for  an  injunction  against  defendants  and  the 
other  four  members  of  said  board,  to  prohibit 
the  meeting  and  action  of  said  board  without 
him,  and  to  compel  defendants,  by  manda- 
mtM,  to  recognize  him  as  a  meml>er  of  the 
board,  and  permit  him  to  take  part  in  its  pro- 
ceedings.  upon  allegations  of  refusal  of  de- 
fendants so  to  do.  The  injunction  issued, 
and,  on  final  hearing,  mandamus  was  award- 
eil  as  prayed  for.  Bespondents  appealed, 
and  assigned  errors.  Two  preliminary  ques- 
tions are  made,  which  need  to  be  briefly  no- 
ticed before  disposition  of  the  real  merits  of 
the  controversy.  One  of  these  is  made  by 
respondents,  and  is  an  objection  to  the  power 
of  the  conrt  to  issue  a  mandatory  injunction, 
upon  the  assumption  that  the  one  issued  in 
this  case  is  such.  The  other  question  is 
made  by  complainant,  and  goes  to  tlie  right 
of  the  court  to  inquire  into  the  legality  and 
validity  of  his  election  in  this  proceeding. 
Bespecting  the  first  question,  it  is  sufficient 
to  say  that  the  injunction  is  not  mandatory. 
The  injunction  prohibited  the  meeting  and 
action  of  defendants  without  giving  com- 
plainant notice,  and  permitting  him  to  act 
with  them.  It  did  not  command  his  admis- 
sion, except  that  if  respondents  proceeded  to 
act,  it  prohibited  their  acting,  but  authorized 
tbem  to  avoid  this  prohibition  on  compliance 
with  conditions  which  they  could  or  could  not 
accept,  as  they  saw  proper,  and  was  clearly  not 
mandatory.  It  therefore  l)ecomes  irrelevant 
and  unimportant  to  discuss  the  question  of  the 
right,  to  issue  mandatory  injunctions,  and 
the  extent  to  which  they  may  go. 

As  to  the  second  question  stated,  it  is 
equally  clear  that  the  chancellor  had  the  right 
to  determine  the  legality  and  validity  of  the 
election  under  which  complainant  claimed 
title  to  the  olBce,  for  the  exercise  of  the  pow- 
ers of  which  he  sought  the  aid  of  the  court. 
His  election  depended  alone  upon  the  action  of 
the  board  of  mayor  and  aldermen  as  embodied 
in  the  record  made  of  it  by  them.  The  noti- 
fication, called  a  "certificate,"  issued  to  him 
by  the  recorder,  is  of  no  force  or  validity,  be- 
cause not  required  by  law.  But,  if  it  were, 
itco^ld  only  embody  the  result  of  the  record 
of  the  election,  and  could  not  add  to  its  effi- 
cacy in  tlie  least,  or  change  its  effect.  All 
the  provisions  made  in  the  charter  of  Knox- 


viUe  representing  this  election,  pertinent  to 
the  point  now  being  considered,  are  that  it 
shall  be  made  by  the  mayor  and  aldermen,  by 
ballot.  No  other  official  is  in  terms  directed 
to  declare  it,  or  to  certify  it,  nor  is  any  pro- 
vision made  for  a  contest.  In  such  case  it  is 
well  settled  that  the  legality  and  validity  of 
such  election  may  be  inquired  into,  in  any 
proceeding,  by  mandamus,  to  compel  other 
persons  to  recognize  the  claimant's  title  to 
the  office,  or  when  he  seeks  to  enter  into  it, 
or  otherwise  assert  his  right  to  act  as  duly 
elected.  6  Amer.  &  Eng.  Cyclop.  Law,  384, 
385,  and  cases  cited;  Marshall  v.  Kerns,  2 
Swan,  67, 68;  Pucket  v.  Bi-an,  11  Heisk.  600; 
Lewis  V.  Watkins.  3  Lea,  181,  182. 

These  questions  out  of  the  way,  we  come 
to  the  real  question  in  the  case:  Was  the 
complainant  elected,  and  is  he  therefore  en- 
titled to  compel  the  defendants  to^init  and 
recognize  him  as  a  member  of  the  board?  To 
determine  this  it  is  necessary  to  examine  his 
claim  to  election,  and  then  ascertain  if,  under 
the  law,  it  is  well  founded.  To  support  the 
first,  he  shows  the  following  record  of  the 
minutes  of  the  proceedings  of  the  board  of 
mayor  and  aldermen,  in  addition  to  the  no- 
tification or  certificate  of  the  recorder,  before 
referred  to, — an  indorsement,  thereon  of  the 
recorder  that  complainant  had  taken  the  oath 
required  by  law: 

"At  a  call  meeting  of  the  board  of  mayor 
and  aldermen  of  the  city  of  Knoxville,  held 
Friday,  Jan.  27,  A.  D.  1888.  there  were  pres- 
ent, and  answering  roll-call.  Aldermen  Sel- 
by,  Barry,  Ilockenjos,  Jones,  Albers,  House, 
Ferry,  and  McDaniel.  Mayor  Luttrell  called 
Mayor-Elect  Condon  and  Ex-Mayor  Fuleher 
and  Aldernian  S.  B.  Boyd  to  take  seats  on 
mayor's  stand.  (The  following  proceedings 
were  had,  to- wit:)  The  minutes  of  the  meet- 
ing of  the  board  of  January  6.  Jan.  25  and 
Jan.  26  were  read  and  approved.  On  mo- 
tion of  Alderman  Albers  the  board  took  a 
recess  of  five  minutes.  Mayor  Luttrell  re- 
sumed the  chair,  and  called  the  Imard  to  or- 
der. Alderman  Ferry  moved  to  go  into  an 
election  of  the  city  school  board,  to  fill  out 
the  unexpired  term  of  Hon.  M.  J.  Condon  re- 
signed. Motion  carried.  Mayor  Luttrell  ap- 
pointed Aldermen  McDaniel  and  Barry  as 
tellers,  and  Alderman  Perry  to  take  up  the 
votes.  Alderman  Perry  nominated  F.  L. 
Fisher.  Alderman  Jones  nominated  Ber.  J. 
C.  Lawrence.  The  ballot  was  taken,  and  it 
was  found  that  J.  C.  Lawrence  had  received 
four  votes,  and  F.  L.  Fisher  three  votes,  and 
a  blank  without  any  name  .was  also  found, 
and  thrown  out.  Mayor  Luttrell  declared  J. 
C.  Lawrence  legally  elected  as  a  member  of 
the  city  school  boanl  of  education,  to  fill  out, 
the  unexpired  term  of  Hon.  M.  J.  Condon, 
resigned.  Some  discussion  was  had,  after 
which  Alderman  Perry  moved  to  reconsider 
said  vote  and  election.  Seconded  by  Alder- 
man Albers.  The  ayes  and  noes  were  taken 
on  roll-call,  Aldermen  Selby,  Hockenjos, 
Albers  and  Perry  voting  aye.  and  Aldermen 
Itorry,  Jones,  House,  and  McDaniel  voting 
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no, — 4.  Mayor  Luttrell  decided  the  motion 
lost.  On  motioD  of  Alderman  Barry,  the 
board  adjourned  until  nine  o'clock  to-morrow 
morning.  [Signed]  Approved:  Jas.  C  Lut- 
TKELL,  Mayor." 

"City  of  Knoxville.  Tenn.,  Jan.  81,  A.  D. 
1888.  Mr.  J.  G.  Lawrence:  At  the  regular 
meeting  of  the  board  of  mayor  and  aldermen 
of  the  city  of  Knoxville,  held  Jan.  27,  A.  I). 
1888,  you  were  chosen  and  elected  as  a  mem- 
ber  of  the  board  of  education,  to  fill  out  the 
unexpired  term  of  said  ofilce  of  Martin  J. 
Condon,  reeigned.  By  order  of  the  board. 
C.  G.  Nelsok.  Recorder.  Enrolled,  1-12- 
89,  Bk.  2,  p.  45." 

"J.  G.  Lawrence  came  before  me  and  took 
oath  of  Office  aa  required  by  the  new  charter, 
Jan.  31, 1888.    G.  G.  SfELaoN,  Recorder." 

Upon  this  record  and  these  statements  of 
the  recorder  he  bases  his  claim  to  the  office, 
and  right  to  a  peremptory  mandamtu.  Ko 
question  is  made  that  the  oath  said  to  have 
been  talcen  is  not  shown  to  have  been  done 
by  this  indorsement,  nor  upon  the  notifica- 
tion or  certificate  as  such.  The  question  is 
only  made,  as  to  the  latter,  that  the  recorder 
had  nothing  to  do  with  the  election,  or  certi- 
fying it,  and  ttmt  the  certiBcate  does  not  af- 
fect the  question;  and  this  is  true.  This 
brings  us  to  the  second  subdivision  of  the 
real  question,  that  is,  to  determine  whether, 
under  the  law  be  was  in  fact  elected.  The 
provisions  of  the  charter  in  relation  to  the 
election  are  found  in  several  sections  of  the 
act  of  June  10,  1885.  entitled  "An  act  to 
reduce  the  incorporating  the  city  of  Knox- 
ville, and  the  various  amendments  thereto, 
to  one  act,  and  to  amend  the  same. "  Section 
63  of  tills  act  provides  that  there  shall  be  a 
board  of  education  for  the  city,  to  consist  of 
five  meml>ers, — citizens  of  the  town,  and  not 
members  of  the  board  of  mayor  and  aldermen. 
"Sec.  64:  The  board  of  education  shall  be  eiect>- 
ed  by  the  board  of  mayor  and  aldermen,  from 
the  citizens  and  qualified  voters  of  the  town 
by  ballot;  and  the  term  of  office  of  each  mem- 
ber shall  be  five  years. "  "Sec.  8.  •  ♦  * 
The  board  of  mayor  and  aldermen  shall  be 
composed  of  nine  aldermen."  "Sea  4.  ♦  ♦  * 
The  mayor  shall  not  vote,  except  in  case 
there  shall  be  a  tie  vote,  on  any  question,  and 
then  be  shall  by  his  vote  decide  the  question. 
Sec.  5.  *  *  *  It  shall  require  a  majori- 
ty of  the  members  of  the  board  to  form  a 
quorum  for  the  transaction  of  business. "  Ko 
provision  being  made  for  the  filling  of  vacan- 
cies in  the  board  of  education,  this  defect  was 
remedied  by  an«  oi^inanoe  as  follows:  "In 
case  any  vacancy  shall  occur  in  the  board  of 
education,  the  unexpired  term  of  such  mem- 
l>er  vacitting  shall  be  filled  by  an  election  by 
the  board  of  mayor  and  aldermen,  as  soon  as 
practicable  after  such  vacancy  occurs. " 

These  are  all  the  provisions  of  the  charter 
or  ordinances  of  the  city  necessary  to  be  no- 
ticed. They  are  those  under  which  the  elec- 
tion was  held,  and  the  provisions  of  wliich 
must  determine  its  validity;  no  other  law  ex- 
isting in  our  statute  wliich  alTects  the  ques- 


tion. It  is  observed  that  there  are  nine 
aldermen,  who,  with  the  mayor,  are  to  make 
the  election,  if  all  are  present, — the  maror 
having  no  vote, — as  no  tie  could  result;  tliat 
if  less  than  nine  are  present,  but  a  majority 
of  that  number,  then  those  present  may  elect; 
but,  if  equally  divided  in  an  election,  tlie 
mayor  may  cast  the  deciding  vote, — the  only 
contingency  in  wliich  bis  act  can  afifect  the 
question.  In  the  election  now  being  con- 
sidered a  majority  (eight)  were  present,  and 
participating  in  the  election.  This  appears 
both  in  the  recitals  of  the  records  herein  be- 
fore shown  and  in  the  fact  that  seven  ballots 
were  cast  for  the  candidates,  and  one  blank 
ballot.  It  remains  now  to  inquire,  wimt  is 
the  effect  of  this  action  on  the  part  of  this 
board,  acting  through  its  eight  members  and 
authorized  quorumy  In  determiuing  this 
question,  it  must  be  borne  in  mind  that  we 
are  not  examining  the  effect  of  an  election  of 
an  indefinite  number  of  electors,  as  the  vote 
of  the  body  of  the  people  of  the  dty,  or  the 
vote  of  any  indefinite  number  of  people,  in  a 
popular  election;  for  the  rule  governing  the 
one  is  entirely  different  from  that  governing 
the  other.  In  the  case  of  general  or  special 
elections  by  the  vote  of  the  people. — by  the 
vote  of  an  indefinite  number, — ^tbe  common- 
law  rule  is  that  a  plurality  of  votes  elects. 
That  is,  the  candidate  getting  more  votes 
than  any  otiier  is  elected,  although  he  does 
not  get  a  majority  of  the  votes  cast,  and 
hence  it  makes  no  difference  that  there  are 
absent  voters,  or  blank  votes  cast.  They  do 
not  change  the  fact  that  one  candidate  re- 
ceives a  plurality;  and  cannot  do  so,  in  the 
very  nature  of  things.  Cooley,  Const.  Lim. 
(5tli  Ed.)  779.  See,  also,  770  and  771.  Mr. 
Cooley  treats  alone  the  subject  of  popular 
elections,  the  scope  of  his  work  not  including 
elections  by  governing  lx)dies  of  corporations. 
This  is  not  only  the  rule  at  common  law,  but 
it  is  so  by  statute  in  this  state;  and  hence,  in 
our  elections  by  the  people,  the  candidate 
who  gets  the  highest  number  of  votes  is 
elected.  And  this  rule  is  applied  to  corpo- 
rate action,  where  the  corporate  power  resides 
in  the  inhabitants  or  citizens  at  large,  and 
where  they  meet  and  act  in  their  primary 
capacity, — and,  hence,  indefinite  numbers. 
1  Dill.  Mun.  Corp.  8§  208-215. 

It  is  equally  well  settled,  and,  indeed  is 
not  open  to  controversy,  that  when  an  elec- 
tion Is  to  be  made  by  a  definite  body  of  elect- 
ors, as  members  of  a  lx)ard  of  aldermen,  that, 
"in  the  absence  of  special  provision,  the 
major  part  of  those  present  at  a  meeting  of  a 
select  body  most  concur,  in  order  to  do  any 
valid  act"  1  Dill.  Mun.  Corp.  g  220.  "When, 
therefore, "adds  the  author,  "it  appeared  that 
thirteen  ballots  were  cast,  when  the  members 
present  were  only  entitled  to  give  twelve 
votes,  of  which  seven  were  for  one  person 
and  six  for  another,  there  is  no  election;  and 
the  council,  though  it  has  declared  that,  the 
person  receiving  seven  votes  was  duly  elect- 
ed, may  rescind  its  action,  and  proceed  to  a 
new  election.     *     *      *"     Id.     Ai\d  tliia 
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oommon-law  rule  as  to  majorities,  he  declares, 
is  applied  to  governing  bodies  of  municipal 
corporatioDs,  where  not  speciiilly  regulated 
by  charter  or  statute.  Sections  216, 217.  We 
hare  seen  that  it  is  not  only  not  differently 
regulated  by  the  charter  of  Knoxville,  or 
other  statute  of  Tennessee,  but  that  the  char- 
ter provides  for  the  transaction  of  business 
only  by  a  majority  of  a  quorum,  and  gives 
tile  mayor  a  riglit  to  vote  when  the  majority 
thereof  cannot  decide;  thereby  conclusively 
showing  that  a  majority  must  concur,  or 
there  is  no  result. 

A  different  rule,  as  we  have  seen,  and  we 
repeat,  prevails  at  common  law  where  the 
election  is  by  an  indefinite  number  of  d.ect- 
ors,  in  which  a  plurality  of  votes  is  sufBcient 
for  an  election.  These  rales,  and  their  dis- 
tinctions, are  very  forcibly  and  clearly  stated 
in  the  able  treatise  on  elections  in  the  sixth 
volume  of  American  &  English  Encyclopce- 
dia  of  Law,  as  follows;  "The  only  way  to 
defeat  the  election  of  a  candidate  at  an  elec- 
tion wbere  the  number  of  electors  is  indefi- 
nite, or  where  the  law  does  not  require  a 
majority  of  all  the  members  of  a  body  having 
a  definite  number,  as  opposed  to  a  majority 
of  those  voting,  is  by  voting  for  another  can- 
didate; and  the  fact  that  a  majority  enters  a 
proteat  against  the  minority  candidate  voted 
for  at  a  regularly  called  election  will  not  de- 
feat the  election,  if  no  other  candidate  is 
voted  for.  This  rule  does  not  apply  to  cases 
where  the  elective  body  consists  of  a  definite 
number,  and  a  majority  of  the  members  is 
required  for  an  election.  In  such  cases  a 
refusal  to  vote,  or  a  blank  vote  by  a  majority, 
will  defeat  an  election."    Page  B3L 

We  have  heretofore  seen  that  under  this 
charter  a  majority  of  the  quorum  is  required. 
This  author  shows,  further,  that  the  rule  re- 
■lecting  the  election  by  a  definite  number  in 
a  municipal  body  extends  also  to  other  bodies 
of  definite  numt)ers,  as  legislative,  etc.,  and 
■hows  that  in  such  case  a  majority  must  con- 
cur, and  vote  for  the  candidate,  in  order  to 
elect  him.  Quoting  several  cases  and  in- 
stances of  high  authority,  he  says,  illustrat- 
ing: "By  section  15  of  the  Revised  Statutes 
of  the  United  States  it  is  provided  that  all 
voles  for  senators  shall  be  by  cioa  voce  vote  of 
members  of  the  l^islature,  aud,  by  section 
27,  that  all  votes  of  representatives  in  con- 
gress must  be  written  or  printed  ballots;  and 
that  aU  votes  received  or  rendered  contrary 
to  sucli  action  shall  be  of  no  effect.  It  has 
been  held  that  when  there  is  no  provision  of 
law  mailing  a  plurality  sufiicient  for  an  elec- 
tion a  majority  of  the  votes  cast  must  be  for 
a  candidate,  in  order  to  elect  him."  Id.  332, 
citing  State  v.  Eagan,  42  Cong.  35.  He  cites 
several  cases  sustaining  the  text,  the  notes 
being  as  follows:  "In  the  absence  of  any  act 
of  congress  on  the  subject,  u  state  may  pass 
a  law,  w  a  joint  or  concurrent  resolution  of 
the  legislature,  requiring  a  majority  of  all 
the  members  elected  to  both  branches  of  the 
l^lature  to  elect  a  senator  of  the  United 
States;  and  in  such  a  case,  wheie  twenty- 


nine  votes  are  given  for  one  candidate,  and 
twenty-nine  blank  votes  were  given,  it  was 
held  that  tliis  did  not  constitute  an  election. 
Yulee  v.  Mallory,  2  Cong.  El.  Cas.  608;  Sen- 
ate £1.  Chs.  146."  And  again:  "In  1866,  in 
the  Stockton  Case,  in  New  Jersey,  (Senate 
£1.  Cas.  264,)  it  appeared  that  there  was  no 
law  in  the  state  regulating  the  election  of 
senators,  and  there  had  been  a  practice  of 
regulating  the  election  of  all  officers  by  reso- 
lution of  the  convention;  and  at  the  conven- 
tion for  the  election  of  senators  in  1865  a 
resolution  was  adopted  that  a  plurality  of  the 
members  present  might  elect.  The  judiciary 
committee,  reporting  through  Senator  Trum- 
bull, decided  in  favor  of  the  validity  of  the 
election;  but  the  resolution  was  amended  by 
the  close  vote  of  22  to  21,  and  the  ct^ndidate 
was  declared  not  elected.  It  was  claimed  by 
some  of  the  senators  that  "the  parliamentary 
law  required  a  majority  to  elect,  and  this 
could  only  be  changed  by  a  law  or  resolution 
of  the  house,  acting  in  the  legislative  capao- 
ity."    Id.  332. 

Thus  it  appears  by  concurrence  of  text- 
book, judici^,  senatorial,  congressional,  and 
legislative  authority,  that  the  rule  is  settled 
that  a  majority  of  a  definite  body  present 
and  acting  must  vote  for  a  candidate,  in  or- 
der to  elect  him,  and  that  it  is  not  sufiicient 
that  he  receive  a  plurality  of  votes  cast,  or  a 
majority,  if  blank  ballots  are  excluded.  His 
claim  must  not  depend  upon  the  negative 
character  of  the  opposition,  but  upon  the  af- 
firmative strength  of  his  own  vote;  that  it  is 
not  sufBcient  that  a  majority  were  not  cast 
against  him,  to  be  elected.  The  majority 
must  be  cast  for  him.  "So,  if  a  board  of 
village  trustees  consists  of  five  members, 
and  all,  or  four,  are  present,  two  can  do  no 
valid  act,  even  though  the  others  are  dis- 
qualified by  interest  from  voting,  and  there- 
fore omit  or  decline  to  vote.  Their  assent- 
ing to  the  measure  voted  for  by  the  two,  will 
not  make  it  valid.  If  three  only  were  pres- 
ent, they  would  constitute  a  quorum.  Then, 
the  votes  of  two,  being  a  majority  of  the 
quorum,  would  be  valid.  Certainly  so,  where 
the  three  are  all  competent  to  act."  1  DHL 
Mun.  Corp.  §  217.  These  authorities  answer 
the  proposition,  urged  by  complainant,  that 
the  blank  vote  must  not  be  considered,  and 
it  must  be  treated  as  though  only  7  votes 
were  cast,  and  be  got  4.  It  is  true  that  the 
blank  vote  cannot  be,  in  the  technical  sense, 
a  bHllot,  but  it  is,  nevertheless,  an  act  of  ne- 
gation,— affirmative  in  showing  that  another 
voter  acted  negative  in  determining  the  mar 
jority.  It  was  one  of  eight,  attempted  to  be 
cast  with  the  purpose  of  not  supporting  com- 
plainant, and  is  only  to  be  counted  in  show- 
ing that  he  did  not  get  a  majority,  just  as 
would  have  resulted  had  It  lieeu  an  illegal 
vote, — as  being  for  two  candidates,  or  other- 
wise. 

But  complainant's  case  would  be  no  better 
if  that  vote  was  entirely  disregarded,  because 
the  record  otherwise  shows  that  eight  alder- 
men were  present;  and,  without  reference  to 


Digitized  by 


Google 


426 


SOUTHWESTERN  REPOETEB,  Vol.  12. 


(Tenn. 


their  vote,  he  must  have  received  five  votes 
in  order  to  be  elected.  The  roll-call  shows 
eight  present.  On  the  vote  to  reconsider, 
eight  voted.  Indeed,  it  is  not  anywhere  pre- 
tended by  complainant  that  they  were  not  all 
present  and  participHting;  and,  nowhere  the 
contrary  affirmatively  appears.  But  it  is 
said  that  the  mayor  declared  the  election  car- 
ried, and  that  this  is  equivalent  to  a  vote 
for  iiim;  and,  with  four  votes  for  him  and 
four  not  for  him.  the  mayor's  vote  or  action 
makes  the  election.  There  are  several  an- 
swers to  this,  all  conclusive.  First,  the 
mayor  had  no  right  to  vote,  as  there  was  no 
tie;. and,  second,  be  did  not  vote;  third,  his 
action,  declaring  tiie  result,  without  voting, 
would  not  malce  an  election,  because  the  law 
does  not  allow  him  to  declare  a  candidate, 
even  on  a  tie,  elected,  without  voting  at  all. 
He  could  only,  in  such  cases,  vote,  and  make 
an  election ;  and,  when  he  does  this,  it  makes 
It,  even  though  he  should  then  declare  the 
candidate  not  elected. 

A  still  further  argument  is  made,  how- 
ever, that  the  board  appears  to  have  ratified 
it,  and  this  should  be  treated  as  giving  va- 
lidity. The  answers  to  this  are,  if  possible, 
even  more  conclusive.  They  ate — Finst.  That 
the  board  has  not  power  to  elect,  except  by 
ballot.  There  was  never  but  one  ballot  cast, 
and,  if  that  did  not  make  it,  no  election 
could  otherwise  be  made.  Second.  The  board 
did  not  ratify  it.  On  the  contrary,  four  mem- 
bers voted  to  reconsider,  and  therefore 
against  ratiGcation,  and  four  for  it.  This, 
at  least,  while  unimportant,  was  not  an  af- 
firmation. It  was,  at  most,  but  a  tie,  which 
the  mayor  might  by  his  vote  have  decided. 
He  did  not  chose  to  vote,  but,  instead,  de- 
clared the  matter  lost.  In  both  instances  the 
mayor  refused  or  failed  to  vote,  and  con- 
tented himself  with  declaring  that  the  re- 
sults stood  accomplished  without  his  vote. 
We  are  not  presenting  the  parliamentary 
question,  or  attempting  to  show  that  four 
against  four  would  rescind  any  legal  action. 
We  are  only  showing  that  no  majority  ever 
in  any  way  voted  to  ratify  an  election.  The 
argument  need  not  be  repeated  here  that  this 
meant  nothing,  and  accomplished  nothing. 
The  law  is  that  they  could  not  make  an  elec- 
tion by  ratitlcatlon,  and  the  fact  is  they  did 
not.  In  addition  to  the  effort  to  reconsider, 
it  is  said,  as  evidence  of  ratiflcation  that  on 
the  notiflcation,  call*-d  a  "certificate,"  of  the 
recorder,  in  which  be  advises  complainant 
of  his  election,  he  appends  to  that  statement 
the  words,  "by  order  of  the  board,"  and 
that  this  Is  evidence  of  ratiQcation.  Having 
shown  that  ratiScation  could  not  make,  or 
make  valid,  an  election,  it  is  perhaps  super- 
-liuous  to  deal  with  the  evidence  of  it;  but, 
having  denied  the  fact,  it  is  proper  not  to 
-^  overlook  this  point,  as  bearing  on  the  ques- 
tion of  fact  as  to  whether  or  not  any  act  of 
the  board  was  an  attempted  ratification.  We 
have  seen  that  the  recorder  has  notliingtodo 
with  the  election,  either  to  make  or  declare  or 
certify  it,  under  the  charter.     This  whole 


paper,  incladlng  indorsement,  therefore,  goes 
for  nothing.  His  statement,  in  a  paper  that 
he  was  not  required  to  make,  that  it  was 
done  by  order  of  the  board,  would  not  prove 
that  fact,  of  course;  and  no  other  evidence  of 
it  is  offered.  He  may,  and  doubtless  did, 
think  himself  authorized  to  make  it,  and 
may  have  been  ordered  to  do  so;  but  no  such 
order  is  produced,  and  nothing  else  proves  it. 
Tlie  construction  herein  given  to  the  char- 
ter regulating  municipal  elections  and  the  ac- 
tion of  municipal  boards  is  not  only  sound  in 
law,  but  in  policy.  It  would  be  of  the  most 
injurious  consequence  to  hold  that  municipal 
bodies  coulil  make  elections  or  appropriate 
money,  legislate  rights  away  or  pass  measures 
affecting  vast  property  interests,  by  less  than 
an  afllrmative  vote  of  an  acting  majority. 
It  is  going  sufficiently  far  to  allow  them  to 
vote  by  majority  of  a  quorum  present;  but 
if,  by  legislative  act  or  judicial  construction, 
they  should  be  authorized  to  act  by  a  major- 
ity of  a  quorum,  there  would  be  no  safe- 
guards effectual  to  protect  the  public,  within 
the  scope  of  their  authority.  It  is  equally 
salutary  to  provide,  by  following  well-founded 
principles  and  precedents,  that  what  they 
will  not  or  do  not  in  fact  do  by  vote  they 
shall  not  accomplish  by  declaring  it  done 
without  vote.  Reverse  the  decree,  and  dis- 
miss the  bill,  with  costs. 

TUENET,  C.  J., {dissenting.)  The  charter  of 
Knox ville provides:  "The  ttoard  of  education 
shall  be  elected  by  the  board  of  mayor  and 
aldermen,  from  the  citizens  and  qualified  vot- 
ers of  the  town,  by  ballot,  and  the  term  of 
ofHce  of  each  member  shall  be  five  years."  On 
the  27th  of  January,  1888,  the  board  of  may- 
or and  aldermen  met.  A  motion  "to  go  in- 
to an  election  for  a  member  of  the  city  school 
board,  to  fill  out  the  unexpired  term  of 
Hon.  M.  J.  Congdon,  resigned,  was  car- 
ried. There  were  present  the  mayor  and 
eight  aldermen,  who  coristitiited  at  that  time 
the  entire  board.  The  ballot  was  taken ,  when 
it  was  found  that  J.  C.  Lawrence  had  received 
four  votes,  F.  L.  Fisher  three  votes;  and  a 
blank  was  found,  without  any  name  on  it, 
which  was  thrown  out.  The  mayor  declared 
Lawrence  elected.  Motion  to  reconsider  was 
lost.  Lawrence  was  notified  of  his  election. 
and  on  January  3l3t  took  the  oath  of  office 
before  the  recorder,  having  received  from  the 
board  a  certificate  of  election.  The  members 
of  the  board  of  education  refused  to  permit 
Lawrence  to  sit  and  serve  with  them.  Where- 
upon he  filed  his  bill,  alleging  his  title  to  the 
office;  asking  that  it  be  declared  by  decree; 
praying  that  defendants  be  required  to  give 
him  notice  of  the  meetings,  and  permit  him 
to  be  present;  that  they  be  enjoined  from 
meeting,  or  transacting  any  business  of  the 
board  of  education,  without  giving  him  no- 
tice, and  permitting  him  to  be  present  and 
participate.  There  was  demurrer,  which 
fully  presents  every  question  of  jurisdiction  in 

the  chancery  court,  which  was  overroled, 

properly,  as  we  hold. 
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There  cnn  be,  in  our  opinion,  no  valid  rea- 
son wliy  a  chancery  court  noay  not  exfiroise 
its  injunctive  powers  to  restrain  an  unlaw- 
ful act,  or,  as  tiere,  wbat  seemed  to  be  a  law- 
ful act  performed  in  an  unlawful  manupr. 
The  bill  did  not  seek,  nor  the  flat  restrain 
the  meetings  of  the  board,  and  the  transac- 
tion of  its  business.  Tlie  restraint  went  only 
to  the  extent  of  inhibiting  snch  action  by 
fonr  memlwrs  of  the  board  without  notice 
and  permission  to  complainant  to  be  present 
and  take  part;  his  bill  making  n prima  faeie 
case  of  a  right  and  duty  on  his  part  to  do  so. 
It  is  difficult  to  see  why  a  court  having  the 
power  to  prohibit  action  may  and  does  not 
have  the  power,  derived  in  the  same  way,  to 
command  action.  The  reason  for  the  one 
applies  with  like  force  to  the  other.  If  the 
eourt  may  restrain  a  wrong,  it  may  command 
a  right.  Then,  if  complainant  was  a  duly- 
elected  member  of  the  board,  he  was  entitled 
to  his  voice  therein ;  and  the  chancery  court 
had  the  jurisdiction  to  enforce  his  claim. 

So  far,  the  court  is  a  unit.  The  question 
of  bis  election  arises.  Under  the  facts  stated, 
a  majority  is  of  opinion  there  was  no  snch 
Section  as  the  charter  contemplates,  and  in 
support  relies  in  part  on  1  Dill.  Mun. 
Corp.  §  220.  which  is:  "In  the  absence  of 
special  provision,  the  major  part  of  those 
present  at  a  meeting  of  a  select  body  must 
eoncur,  in  order  to  do  any  valid  act."  This 
is  construed  to  mean  that  the  candidate 
must  have  a  majority  of  the  votes  of  ail  pres- 
ent, entitled  to  vote;  and  that,  while  the 
■even  voting  constituted  a  quorum  for  the 
transaction  of  any  business  of  the  tK>ard, 
there  was  not  tlie  majority  of  ail  present,  and, 
therefore,  no  election,  and  comphtinant  Is  en- 
titled to  no  relief  under  his  bill.  I  do  not 
assent  to  this  conclusion,  and  am  of  opinion 
that,  even  under  the  rule  laid  down  by  Mr. 
Dillon,  there  is  an  election.  There  was  no 
dissent  to  the  motion  for  an  election;  there- 
fore, to  hold  it  as  was  done  was  "a  valid  act," 
to  which  there  was  a  concurrence,  not  only 
of  the  "major  part,"  but  of  all  present.  If 
it  was  necessary  that  all  the  aldermen  pres- 
ent should  vote,  then  I  am  of  the  opinion 
snch  necessity  was  conformed  to, — that  eight 
votes  were  cast,  although  one  of  the  bal- 
lots was  a  blank.  If  the  blank  can  be  re- 
garded at  all,  it  most  be  as  an  expression  of 
indifference  by  the  alderman  who  cast  it  as 
between  the  two  nominated  candidates,  and, 
therefore,  as  an  expression  of  consent  that 
be  who  shaU  receive  a  majority  of  those  act- 
nally  voting  should  he  the  elected  member 
of  the  board  of  education;  and,  if  the  blank 
was  considered  at  all,  such  was  the  interpre- 
tation of  the  mayor,  when  he  declared  Law- 
rence elected.  Such  was  the  interpretation 
of  the  board,  refusing  to  reconsider,  and  also 
in  the  unchallenged  certiflcate  of  election 
famished  by  the  recorder,  "by  order  of  the 
boarO,"  with  objections  from  no  one.  To  ray 
mind,  it  is  clear  that  no  account  should  be 
taken  of  the  blank  ballot,  nor  of  the  nominal 
presence  of  the  alderman  who  cast  it.    He 


might  have  retired  from  the  room,  in  ^vhich 
event,  I  understand,  it  is  to  be  agreed  that  a 
majority  of  the  seven  voting  would  have 
made  an  election.  His  absence  would,  of  it- 
self, make  the  "action"  of  the  "major  part 
present"  "valid."  Tlie  question,  then,  is, 
was  it  necessary  that  his  absence  should  have 
carried  him  out  of  sight  or  hearing?  I  think 
not.  When  he  determined,  after  voting  that 
an  election  be  held,  that  he  would  take  no 
part  in  the  election,  he,  in  legal  contempla- 
tion, absented  himself  from  the  board,  and 
did  not  change  that  contemplation  by  drop- 
ping a  blank  in  the  ballot-box,  any  more  than 
would  the  failure  of  a  quallQed  voter,  present 
at  the  polls  of  a  town  or  city  election,  to  cast 
a  vote,  nor  any  more  than  the  casting  a  blank 
by  such  voter  would  change  the  result,  both 
would  be  failure  to  vote.  Both  would  be 
absence  from  the  election  as  a  voter.  No 
weight  should  be  attached  to  the  fact  that  he 
voted  for  an  election  to  be  held  at  that  meet- 
ing. That  would  not  make  him  present  for 
the  election  any  more  strongly  than  it  would 
make  him  present  for  an  election  on  the  next 
or  any  subsequent  day.  Nothing  can  con- 
stitute a  presence  but  participation.  It  was 
by  acts  signitiying  a  full  acquiescence  in  the 
action  of  the  majority  voting. 

Judge  Cooley,  in  his  work  on  Ckinstitu- 
tional  Limitations,  (3d  Ed,)  §  14,  states  the 
rule  more  strongly  against  the  defendant 
than  I  have  done.  He  says:  "In  most  of  the 
states  a  plurality  of  the  votes  cast  determines 
the  election.  In  other  words,  as  to  some  eleo- 
tioTis,  a  majority.  But,  in  determining  upon 
a  majority  or  plurality,  the  blank  votes,  if 
any,  are  not  to  l)ecounte||;  and  a  candidate 
may,  therefore,  be  chosen  without  receiving 
a  plurality  or  majority  of  voices  of  those  who 
actually  participate  in  tJie  election."  (Ital- 
ics mine.)  Under  this  rule,  the  blank  is  not 
to  be  counted.  The  presence  of  him  who 
cast  it  was  not  necessary  to  a  quorum,  to 
make  an  election.  If  he  had  l)een  in  fact 
absent,  it  is  admitted,  the  election  would 
have  been  lawful  and  free  from  objection. 
If  Judge  Coolny  is  right,  it  follows,  although 
we  may  hold  that  the  casting  a  blank  ballot 
was  a  participation  in  the  election,  still  com- 
plainant, having  a  majority  of  such  number 
as  was  authorized  to  elect,  was  elected,  not- 
withstanding the  presence  and  participation 
of  him  who  cast  the  blank  which  ia  not  to  be 
counted.  If  there  had  been  5  present  at  the 
election,  with  3  voting  for  one  man  and  2  for 
another,  or2  voting  blank  or  not  voting  at  all, 
the  election  would  never  have  been  complete. 
Here  were  7  actually  voting,  and  1  not;  and  we 
are  asked  to  count  the  blank  against  the  com- 
plainant. We  may  as  well,  by  the  same  pro- 
cess of  reasoning,  count  it  for  him.  The  juster 
rule  is  not  to  count  it  at  all.  It  seems  to  me  the 
rule  cited  from  Judge  Cooley  is  the  one  this 
state  should  adopt,  in  the  Rrst  case  of  the  kind 
arising  in  our  conrts.  The  blank  was  notli- 
ing, — should  be  counted  for  nothing.  With- 
out it,  or  its  author,  there  was  a  complete 
quorum;  and  their  action  should  be  affirmed. 
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If  a  quorum  may  hold  an  election,  a  majority 
of  that  quorum  may  make  an  election.  Un- 
der  rule  laid  down  by  the  majority,  is  it  not 
in  the  power  of  one  man  to  defeat  an  election  ? 
When  he  sees  that  liis  vote  for  his  favorite 
will  make  a  tie,  as  the  mayor  cannot  cast  his 
vote,  so  if  he — the  voter — desires  a  defeat*  he 
ean  accomplish  it  by  a  blank. 


Webb  o.  East  Tennessee,  Y.  &  G.  B.  Co. 
(Supreme  Court  of  Tennessee.    Oct  19, 1889.) 

DSATH  BT  WBONOFtri.  AOT— RiOHT  TO  SuB— BUL- 
BOiLD  BiaSAIiB. 

L  HiU.  &  V.  Code  Tenn.  J  1298,  Bubaeo.  8,  r«ga- 
lating  railroad  aignaia,  provides  that "  on  approach- 
ing a  city  or  town  the  bell  or  whistle  shsill  be 
sounded  when  the  train  is  at  the  distance  of  one 
mile,  and,  at  short  intervals,  ontil  it  reaches  the 
depot  or  station ;  and  on  leaving  a  town  or  olty  the 
bell  or  whistle  shall  be  sounded  when  the  train 
starts,  and,  at  intervals,  until  it  has  left  the  cor- 
porate limits. "  Held,  that  the  word  "town "in  the 
first  part  of  the  section  includes  only  inoorporated 
towns. 

a.  Act  Tenn.  1851,  (Thomp.  &  S.  Code,  S$  2391, 
S392,)  provided  that  the  right  of  action  whioh  a 
person  who  dies  from  injuries  received  from  an- 
other, etc.,  would  have  had  in  case  death  had  not 
ensued  shall  pass  to  his  personal  representative, 
for  the  benefit  of  his  widow  and  next  of  kin;  and 
that,  if  the  personal  representative  decline  to  sue, 
the  widow  and  children  may,  without  bis  con- 
sent, use  his  name.  Section  2293  provided  that  if 
deceased  had  commenced  an  action  It  shall  pro- 
ceed without  revivor,  and  the  damages  shall  go  to 
the  widow  and  next  of  kin,  tree  from  the  dalms  of 
creditors.  Act  1871,  o.  78,  g  I,  provides  that  sec- 
tion 2391  be  so  amended  as  to  provide  that  the  right 
of  action  shall  pass  to  the  widow,  and,  in  case 
there  is  no  widow,  to  the  children  or  the  personal 
representative  for  the  benefit  of  the  widow  or  next 
of  kin.  Section  2  provides  that  section  2292  be 
so  amended  as  to  allow  the  widow,  or,  if  there  be 
no  widow,  the  chiMlren,  to  prosecute  suit;  and 
that  this  remedy  is  provided  in  addition  te  that 
now  allowed  by  said  section  and  section  2291.  Held, 
that  the  amendment  did  not  take  away  the  right  ot 
the  personal  representative  to  sue,  wiien  deceased 
left  a  widow:  but,  if  the  widow  waives  her  right 
to  sue.  the  right  remains  to  the  personal  repre- 
•entative. 

Appeal  from  circuit  court,  Bradley  county; 
D.  C.  Truehitt,  Judge. 

P.  B.  Mayfleld  and  J.  E.  Mayfleld,  for 
plaintiff  in  error.  8.  P.  Gant  and  /.  iV. 
Aiken,  for  defendant  in  error. 

F01.KE8,  J.  This  was  an  action  by  an  ad- 
ministrator to  recover  (lamages  for  the  killing 
of  plaintiff's  intestate  by  the  negligence  of 
the  employes  of  defendant  company  in  the 
running  of  a  train  of  cars.  There  was  a  ver- 
dict and  judgment  for  plaintiff,  in  the  sum 
of  $5,500,  to  recover  which,  after  the  refusal 
of  the  circuit  judge  to  grant  a  new  trial,  the 
defendant  has  brought  the  case  liere  on  writ 
of  error.  The  declaration  contained  two 
counts,  in  the  first  of  which  the  plaintiff  de- 
clared on  the  facts  in  an  action  on  the  case 
at  common  law;  in  the  second,  the  right  of 
recovery  is  placed  upon  the  alleged  failure  of 
the  defendant  to  comply  with  the  statutory 
requirements  set  forth  in  section  1293,  Mill. 
&  V.  Code.  The  court  instructed  tha  jury 
with  reference  to  the  law  governing  the  case 
as  made  in  each  count,  and  diiecteci  them  to 


say  in  their  Terdict  upon  which  connt  tbey 
found,  if  atall,  for  the  plaintiff.  In  response 
to  such  instruction,  the  jury,  as  shown  upoD 
the  face  of  the  verdict,  predicated  the  de- 
fendant's liability  upon  the  second  count; 
that  is,  upon  tlM  failure  of  the  compnny  to 
comply  with  the  statutory  requirements.  Con- 
cerning the  facts,  it  is  sufficient  to  say  that 
plaintiff's  intestate  was  killed,  while  on  the 
track,  by  being  run  over  by  a  regular  train 
of  defendant,  which  was  approaching;  tli* 
depot  in  the  town  of  Charleston;  the  accident 
occurring  near  the  depot.  There  was  a  con- 
flict in  the  proof  as  to  whether  the  varions 
provisions  of  tlie  statute  were  complied  witb 
or  not.  Under  these  circumstances,  the  court 
charged  the  jury  in  the  exact  language  of  sec- 
tion 1298,  reading  from  the  statute  each  sub- 
section thereof, — none  of  which  need  be  no- 
ticed here,  except  subsection  8,  whicti  is  as 
follows:  "On  approaching  a  city  or  town, 
the  Itell  or  whistle  shall  be  sounded  when  the 
train  is  at  the  distance  of  one  mile,  and,  at 
short  intervals,  until  it  reaches  the  depot  or 
station;  and  on  leaving  a  town  or  city  the 
beU  or  whistle  shall  be  sounded  when  the 
train  starts,  and,  at  intervals,  until  it  has 
left  the  corporate  limits."  In  this  connec- 
tion the  Judge  said  to  the  jury:  "As  appro- 
priate to  the  consideration  of  the  matter  in 
the  second  count, — as  to  whether  the  injury 
complained  of  was  in  a  town,  and  whether  or 
not  the  defendant  blew  its  whistle  or  rung 
its  bell  as  required  by  the  statute,  —  it  is 
proper,  perhaps,  for  me  to  define  what  is 
meant  by  the  word  'town '  in  the  statute,  or 
what  could  constitute  or  make  a  town.  Up- 
on this  point,  I  instruct  you  that  a  town  may 
cousist  in  the  building  in  close  proximity  or 
connection  a  collection  of,  or  many,  houses, 
in  which  people  live  and  do  business,  and 
have  a  market  and  stores  ot  supplies;  and  in 
which  such  people  live  and  do  business,  not 
as  yoemen  in  the  country,  but  as  people  liv- 
ing in  a  town  or  city.  Or  it  may  consist  la 
the  laying  off  a  piece  of  land  or  g^und  into 
town  lots  and  streets,  and  people  building 
thereon,  and  buying  and  selling  and  living 
in  such  Ixtundary  as  in  a  town,  and  recog- 
nized and  treated  as  a  town  by  people  of  the 
country,  and  otherwise.  There  are  various 
definitions  for  the  word  <town,'  but  I  think 
the  one  I  have  given  you  sufficient  in  this 
case;  and,  be  the  msajUngof  the  statute  (see- 
tion  1298,  miXaec.  3)  what  it  may  at  to  train* 
on  leaving  t?ie  depot  or  station  until  they  pan 
the  oo7-porate  limits,  I  inatruet  you  that  a* 
to  trains  approaching  tlie  town,  artd  the  rv 
quirement  of  the  company  to  Moid  the  t/ohtt- 
tie  and  ring  the  bell,  t/te  toum  need  not  tM»- 
essarily  be  an  inoorporated  one,  for  the  stat^ 
ute  to  apply.  The  duty  of  the  eompanjf, 
under  this  part  of  the  section,  applies  alike 
toeities  inoorporated,  andtounineorporated 
towns. "  It  is  unnecessary  to  say  anything 
concerning  the  definition  above  given  of  a 
town,  inasmuch  as  the  assignment  of  error  is 
only  predicated  upon  such  part  of  the  charge 
quoted  as  we  liave  itidicized.    The  result  of 
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the  charge,  or  its  substance,  is  nn  Instruction 
to  the  jury  that  the  apecinc  precautions  point- 
ed out  in  subsection  3  of  section  1298  must 
be  shown  to  have  been  complied  with,  or  the 
verdict  must  be  for  the  plaintiff,  under  sec- 
tion 1299,  which  enai-ts,  as  we  know,  that 
"every  railroad  company  that  fails  to  observe 
these  precautions,  or  cause  them  to  be  ob- 
served by  its  agents  and  servants,  shall  be 
responsible  for  all  damages  to  persons  or 
property  occasioned  by,  or  resulting  from, 
any  accident  or  collision  that  may  occur." 
So  that  if  this  jury  had  concluded  from  the 
proof  that  all  of  the  precautions  pointed  out 
in  the  other  subsections  of  section  1298  had 
been  complied  with,  and  that  the  defendant 
had  exercised  all  the  prudence  tliat  devolved 
open  it  under  the  rules  of  the  common  law, 
yet  if  they  should  And  from  the  proof  that 
the  place  of  the  accident  was  a  town,  within 
tlie  definition  given  by  the  trial  judge,  al- 
though not  an  incorporated  town,  and  if  they 
should  further  find  that  the  train  indicting 
the  injury  was  approaching  such  town,  and 
the  company  had  failed  to  prove  that  the  bell 
or  whistle  had  t)een  sounded  when  the  train 
was  at  the  distance  of  one  mile,  and,  at  short 
intervals,  till  it  reached  the  depot  or  station, 
the  verdict  must  be  for  tlie  plaintiff.  This 
was  manifestly  erroneous.  .  The  words  of 
the  statute  must  have  a  fair  construction. 
There  is  no  authority  nor  necessity  for  en- 
larging or  extending  or  qualifying  the  mean- 
ing of  the  terms  us^  in  the  statute,  and  ev- 
ery word  must  be  given  effect,  if  it  can  be 
done  without  doing  violence  to  the  manifest 
intention.  If  an  incorporated  town  or  city 
were  not  meant,  why  say  In  the  last  clause 
of  the  section  under  consideration  that  the 
bell  or  whistle  should  be  sounded  at  intervals 
till  thetrain  "has  left  the  coporate  limits?" 
Where  and  how  are  the  corporate  limits  of  an 
onincorporated  town  to  be  located  by  the 
lailroad  company,  within  this  statute?  But 
it  is  urged  at  the  bar  that,  tf  this  be  so  as  to 
trains  leaving  a  town  or  city,  the  first  clause 
of  the  subsection,  which  relates  to  trains  ap- 
proaching s  city  or  town,  does  not  mention 
"corporate  limits, "  and  that,  as  the  accident 
here  was  occasioned  by  an  approaching  train, 
the  limitation  Implied  in  the  clause  relating 
to  departing  trains  should  not  control.  It 
is  sufficient  to  say  that  the  use  of  the  term  at 
the  end  of  the  section  may  reasonably,  if  not 
necessarily,  refer  and  apply  to  the  entire  sec- 
tion. If  it  were  not  so  intended  and  used, 
to  what  are  we  to  apply  the  language  of  the 
first  clause,  requiring  the  bell  or  whistle  on 
an  approaching  train  to  be  sounded  "at  the 
distanceof  one  mile?"  One  mile  from  where, 
tf  not  from  the  corporate  limits?  As  we 
have  already  said,  there  is  no  necessity  for 
giving  any  strained  construction  to  this  act, 
for  the  reason  that  In  unincorporated  towns, 
as  in  all  places  along  its  road,  the  common 
law  and  the  provisions  of  our  other  statutes 
~whicb  are,  in  the  main,  but  an  embodi- 
ment of  oommon-law  rules — are  in  all  re- 
spects ample  for  the  protection  of  life  and 


property  from  the  negligence  and  wrong  of 
the  agents  and  operatives  of  the  railroads  of 
the  country.  A  like  construction  was  placed 
upon  the  statute  in  an  unreported  case, 
(Bright  V.  East  Tennessee,  V.  &  G.  R.  Co.,) 
at  this  place.  See  Opinion  Book,  1874,  p. 
849.  For  this  error  in  tiie  charge,  the  judg- 
ment must  be  reversed,  and  cause  remanded. 
There  is  another  assignment  of  error  which 
must  be  disposed  of,  inasmuch  as  the  case 
goes  back  for  a  new  trial.  It  is  this:  Has 
the  plaintiff,  who  sues  as  administrator,  the 
right  to  maintain  the  action,  when  the  decla- 
ration alleges,  and  the  proof  shows,  that  the 
intestate,  whose  death  whs  occasioned  by  the 
alleged  negligence  of  the  defendant,  left  a 
wiUowstill  living?  It  is  contended  that  si  nee 
the  act  of  1871,  c.  78,  amendatory  of  section 
2292,  Thomp.  &  S.  Code,  (carried  into  the 
Mill.  &  y.  Code  at  sections  3130,  8131,  and 
S132,)the  right  of  action  passes  to  the  widow, 
and  that  the  administrator  cannot  maintain 
an  action  for  injuries  resulting  in  death  of 
his  intestate,  except  where  there  be  "no 
widow."  If  this  contention  l^e  sound,  it  is 
fatal  to  the  present  action,  and  is  not  cured  tty 
vei-dict  and  judgment,  as  the  question  goes 
to  the  plaintiff's  title.  This  question  has 
never  been  passed  upon  directly  by  this  court, 
so  far  as  we  are  apprised.  To  determine  the 
force  of  this  assignment  of  errors,  we  must 
examine  the  statutes  in  question.  The  act 
of  1851  (carried  into  Code,  Thomp.  &  S.,  §8 
2291,  2292,)  is  as  follows:  "Sec.  2291.  The 
right  of  action  which  a  person  who  dies  from 
inj  uries  received  from  another,  or  whose  death 
is  caused  by  the  wrongful  act  or  omission  of 
anotlier,  would  have  bad  against  the  wrong- 
doer, in  case  death  had  not  ensued,  shall  not 
abate  or  be  extinguished  by  his  death,  but 
shall  pass  to  bis  personal  representative,  for 
the  benefit  of  his  widow  and  next  of  kin,  free 
from  the  claims  of  his  creditors.  Sec.  2292. 
The  action  may  be  instituted  by  the  personal 
representative  of  the  deceased;  but,  if  he  de- 
cline it,  the  widow  and  children  of  the  de- 
ceased may,  without  the  consent  of  the  repre- 
sentative, use  his  name  in  bringing  and  i)ros» 
ecuting  the  suit, or  giving  bond  and  security 
for  costs,  or  in  the  form  prescribed  for  pau- 
pers. The  personal  representative  shall  not, 
in  such  case,  be  responsible  for  costs,  unless 
he  sign  his  name  to  the  prosecution  bond." 
Section  2293,  which  originated  with  the  Code 
of  1858  and  is  not  referred  to  in  the  act  of  \ 
1871,  is  very  important,  as  it  heilpa  us  to  get 
at  the  meaning  by  showing  the  state  of  the 
law  on  the  entire  subject  at  the  time  of  the 
amendment  under  consideration.  It  is  as 
follows:  "If  the  deceased  bad  commenced  an 
action  liefore  his  death,  it  shall  proceed  with- 
out a  revivor.  The  damages  slinll  go  to  the 
widow  and  next  of  kin,  free  from  the  claims 
of  the  creditois  of  the  deceased,  to  be  dis. 
tributed  as  personal  property."  In  this  state 
of  the  law,  the  act  of  1871.  c.  78,  is  passed. 
It  is  in  two  sections.  The  first  section  is  as 
follows:  "Be  it  enacted,"  ete.,  "that  sectiun 
2291  of  the  Code  of  Tennessee  be  so  amended 
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as  to  provide  that  the  right  of  action  which 
a  person  who  dies  from  injuries  received  from 
another,  or  whose  death  is  caused  by  the 
wrongful  act,  omission,  or  killing  by  another, 
would  have  had  against  the  wrong-doer,  in 
case  death  had  not  ensued,  shall  not  abate  or 
be  extinguished  by  his  death,  but  shall  pass 
to  his  widow,  and,  in  case  there  is  no  widow, 
to  his  children,  or  to  his  personal  representa- 
tive for  the  beneQt  of  his  widow  or  next  of 
kin,  free  from  the  claims  of  his  creditors. 
"Sec.  2.  That  section  2292  be  so  amended  as 
to  allow  the  widow,  or,  if  there  be  no  widow, 
the  children,  to  prosecute  suit;  and  that  this 
remedy  is  provided  in  addition  to  that  now 
allowed  by  law  in  the  class  of  cases  provided 
for  by  said  section  and  section  2291  of  the 
Code,  which  this  act  is  intended  to  amend." 
Does  this  act  restrict  the  right  of  action 
theretofore  existing  in  the  administrator,  and 
deprive  him  of  the  right  to  maintain  a  suit 
when  there  is  a  widow',  or  does  it  merely  add 
to  and  enlarge  the  rights  of  the  widow  and 
children,  without  diminishing  the  powers  of 
the  administrator,  when  the  widow  or  chil- 
dren do  not  see  proper  to  exercise  the  privi- 
lege? The  intention  of  the  legislature  must 
be  arrived  at,  and  this  can  generally  be  aided 
by  a  knowledge  of  the  state  of  the  law  at  the 
time  of  the  passage  of  the  amendatory  act. 

Now,  as  we  have  seen,  prior  to  this  act  of 
1871  the  legislature  had  enacted  that  such  ac- 
tions should  not  abate  by  the  death  of  the  in- 
jured party,  but  that  when  death  had  ensued 
before  action  brought  the  action  must  be  by 
the  administrator,  for  the  benefit  of  the  widow 
and  next  of  kin.  And,  to  guard  against  a 
failure  of  the  administrator  to  sue,  the  widow 
and  children  were  allowed  to  use  his  name, 
without  his  consent,  and  bring  such  action, 
provided  a  bond  for  costs  were  given,  eto. 
And  if  suit  bad  already  been  begun  in  the 
life-time  of  the  deceased,  it  might  proceed 
without  review,  for  the  beneQt  of  the  widow 
and  children;  so  that,  while  the  widow  and 
children  were  beneBciarias  of  the  recovery  in 
either  event,  they  were  not  allowed  to  bring 
the  action  in  their  own  name.  Both  before 
and  since  the  amendment  the  administrator 
is  in  fact  a  nominal  plaintiff,  the  recovery  be- 
ing for  the  widow  and  children ;  but,  while 
this  was  so,  neither  the  widow  nor  children 
were  allowed  to  bring  such  action,  unless 
they  could  make  out  a  case  of  declination  on 
the  part  of  the  administrator.  When  we  con- 
sider the  object  in  view,  and  when  we  take 
the  language  of  the  amendatory  act  itself,  we 
are  led  to  the  conclusion  that  tlie  legislature 
intended  merely  to  give  the  cause  of  action  to 
the  widow,  in  her  own  name,  in  preference 
to  any  administrator,  but  not  to  the  exclusion 
of  an  administrator,  where  the  widow  elected 
not  to  sue;  and  her  election  or  waiver  will  be 
presumed  when  the  suit  is  prosecuted  by  the 
administrator,  without  objection  by  her, 
signified  by  bringing  the  suit  in  her  own 
name,  or  otherwise.  To  so  hold  is  to  give  ef- 
fect to  every  word  of  the  statute,  and  to 
Ciirry  out  the  declared  purpose  of  the  legis- 


lature as  shown  in  the  second  section,  where 
it  is  in  terms  that  "this  remedy  is  provided 
in  addition  to  that  now  allowed  by  law.  in 
the  class  of  cases  provided  for,"  eto.,  and  is 
also  to  give  effect  to  the  language  "for  the 
benefit  of  his  widow,"  fonnd  In  the  next  to 
the  last  line  of  section  1  of  the  amendatory 
act,  where  the  personal  representative  is  au- 
thorized to  prosecute  the  suit  for  the  benefit 
of  the  widow  and  next  of  kin.  If  it  had  been 
contemplated  that  the  administrator  was  to 
have  no  right  to  sue  where  there  was  a  widow, 
it  would  have  been  folly  to  have  provided  that 
his  recovery  should  be  for  the  benefit  of  the 
widow.  It  is  true  that  to  make  this  conclu- 
sion we  encounter  some  ditflculty  in  the  use 
of  the  language  "in  case  there  is  no  widow;" 
but,  this  language  being  in  apparent  conflict 
with  the  language  which  in  ttiat  event  allows 
administrator  to  sue  for  "her  benefit,"  we 
must  reconcile  such  conflict,  if  possible.  We 
believe  that  it  is  reconciled,  and  the  intention 
of  the  legislature  fully  sustained,  when  we 
hold,  as  we  do,  that  the  administrator  is  not 
debarred  from  suing  simply  because  there  is 
a  widow  who  does  not  sua  She  has  the  pref- 
erence, undoubtedly,  bnl  may  waive  it,  as  it 
is  manifestly  for  her  beneQt.  We  are  the 
more  content  with  this  conclusion  when  we 
reflect  that  this  is  the  construction  that  has 
in  practice  been  placed  upon  this  act  by  the 
legal  profession  ever  since  its  passage.  For 
us,  at  this  late  day,  to  hold  otherwise,  on  any 
overwise  or  strict  construction,  would  be  to 
defeat  many  actions,  pending  in  the  various 
courts  of  the  country,  where  the  one-year 
statute  of  limitations  has  barred  a  new  ac- 
tion. While  such  considerations  would  not 
lead  us  to  a  construction  not  otherwise 
sound,  it  strengthens  and  confirms  a  convic- 
tion otherwise  reached  under  well-settled 
principles  of  law.  ThecaseofFlatleyv.  Kail- 
road  Co.,  9  Heisk.  230.  is  not,  as  counsel  seem 
to  iusist,  in  the  way  of  the  conclusion 
reached.  It  only  nnnounces'in  this  connec- 
tion that  prior  to  the  act  of  1871  the  widow 
could  not  maintain  such  an  action;  and,  in 
answer  to  the  suggestion  that,  inasraacb  as 
the  statute  gives  the  action  for  her  benefit, 
she  should  be  treated  as  a  person  entitled  to 
sue,  thecourtsays:  "It  ia  ageneral  principle 
that  where  a  right  is  given  by  statute,  and  a 
remedy  provid^  in  the  same  act,  the  right 
can  be  pursued  in  no  other  mode. "  We  do 
no  violence  to  this  rule,  but  recognize  it  fully, 
in  construing  the  act  of  1871.  Nor  is  there 
anything  decided  in  Greenlee  v.  Railroad  Co., 
5  I^ea,  418,  that  is  hostile  to  our  construction 
of  the  act  in  question.  It  merely  holds  that 
the  widow,  who,  under  the  act  of  1871,  has 
the  right  to  sue  in  the  first  instance,  has  an 
incident  to  that  right, — ^the  power  to  dismiss 
or  compromise  such  suit.  But  there  ia  noth- 
ing in  that  case  that  negatives  her  power  to 
waive  the  right  which  is  hers  "in  the  first 
instance;"  and  the  same  may  be  said  of  Traf- 
ford  V.  Express  Co.,  8  Lea,  99, 100,  cited  by 
counsel  for  the  railroad.  The  last  assign- 
ment of  error  is,  therefore,  not  well  taken; 


Digitized  by 


Google 


Tenn.) 


BARNARD  v.  STATE. 


431 


but,  as  already  stated,  the  judgment  must  be 
reversed,  and  cause  remanded  for  a  new  trial, 
because  of  error  in  the  charge. 


Barnard  et  ah  o.  Statb. 
{Supreme  Court  of  TenneMee.    Oct  20, 1889.) 

KCKDIB  —  EtIDKKCB— LtINO  IK  WaIT— INBTBUO. 

TioKS — Nkw  Trial. 
1.  On  a  trial  for  murder,  it  appeared  that  de- 
ceased and  Bome  of  the  five  defendants,  three  of 
whom  were  brothers,  and  cousins  of  the  other  two, 
who  were  also  brothers,  had  been  for  weeks  on  un- 
friendly terms.  Deceased  had  made  accusations 
•Dd  threats  a^iinst  two  of  the  defendants,  which 
had  mostly  been  communicated  to  them;  but  he 
never  went  out  of  his  way  to  meet  them.  One  of 
the  defendants,  J.,  became  very  anj^ry  at  the  ao- 
cosations,  and  two  witnesses  testified  that  they 
saw  all  of  the  defendants  in  the  neighborhood 
of  deceased's  home  several  weeks  before  the  kill- 
ing:  that  four  of  them  were  armed,  and  J.  seemed 
mu  about  the  report,  and  wanted  to  get  it  settled ; 
that  they  were  on  the  road  on  which  it  was  de- 
ceased's habit  to  pass  at  that  time  in  the  week. 
They  did  not  then  meet  him.  Deceased  was  shot 
from  his  horse  as  he  was  passing  along  a  road, 
•long  which  it  was  his  known  habit  to  pass  at  that 
time  in  the  week.  Defendants  knew  of  this  ous^ 
torn,  and  one  defendant  Inquired  about  it  a  few 
days  before,  and  was  informed  that  such  was  the 
fact.  Defendants  had  passed  the  day  on  hills 
from  which  parts  of  this  road  were  in  easy  view, 
without  dinner,  and  in  winter,  within  a  half  mile 
of  their  uncle's  house,  where  they  testified  they 
were  going.  The  killing  occurred  near  a  place 
where  a  large  log  lay,  on  the  left  of,  and  at  right 
angles  with,  the  road.  A  witness,  who  was  rid- 
ing with  deceased,  testified  that  he  heard  a  gun- 
shot, saw  deceased  falling  from  his  horse,  and 
then  looked  ahead,  and  saw  smoke  by  the  log, 
and  defendant  J.  emerging  from  behind  the  log, 
and  crossing  the  roaa  to  a  bank  on  the  right. 
Another  witness,  who  had  passed  the  log  shortly 
before,  and  was  300  to  800  yards  away,  testified 
to  substantially  the  same,  except  that,  on  look- 
ing back,  he  saw  three  men  between  him  and  the 
kiK.  BotA  ^tnesses  testified  that  the  firing  was 
renewed  from  the  bank.  Neither  was  impeached, 
and  one  was  related  to,  and  on  friendly  terms  with, 
defendants.  Two  other  witnesses  testified  that 
oonMderable  time  elapsed  between  the  first  and 
second  sbota,  after  which  the  shots  followed  in 

?aick  succession.  Itappeared  that  there  were  four 
resh  signs  of  men  having  been  behind  the  log, 
and  what  seemed  to  be  a  "rest"  was  found  under 
it  A  cartridge  shell  corresponding  with  the  ball 
cat  from  deceased's  body,  and  of  the  same  kind 
used  in  defendant  J.'s  rifie,  which  he  admitted 
that  he  fired  at  deceased,  was  found  behind  the 
log.  Defendants  admitted  their  presence  at  the 
IdllinK,  and  that  J.  shot  deceased,  but  testified  that 
they  did  not  go  to  the  place  to  meet  deceased,  and 
that  on  reactung  the  road  one  of  the  defendants 
■aw  deceased  coming,  raising  his  ffun  towards  J., 
when  such  defendant  cried  out,  and  J.  turned  and 
•hot  deceased  before  the  latter  could  fire.  J.  fired 
•iz  or  seven  shots,  though  his  oo-defendants  and 
other  witnesses  testified  that  deceased  fell  at  the 
first  shot.  The  testimony  of  defendants  that  the 
firing  began  only  when  they  reached  the  road,  and 
after  deceased  presented  his  gun,  was  corroborated 
by  one  witness  only,  and  he  was  their  kinsman, 
lod  bad  been  arrested  for  complicity  in  the  mur- 
der, and  the  eridenoe  showed  that  it  was  improb- 
able that  be  could  have  seen  what  he  testified  to. 
tma  of  the  defendants  were  armed,  and  they  tes- 
tified that  they  were  all  in  sight  of  deceased  when 
the  firing  began.  Held,  that  the  evidence  showed 
that  defendants  were  lying  in  wait  for  the  purpose 
of  Idlllng  deceased,  and  warranled  a  conviction, 
tegardless  of  the  condition  or  position  of  deceased's 
gnn  wlien  he  was  shot.  Tuknbt,  C.  J. ,  dissenting. 
8.  Theooortobargedi  "Self-defense  •  •  » 
nsts  upon  necessity,  actual  or  apparent.    A  com- 


mon assault,  not  actually  or  apparently  endanger- 
ing life  or  great  bodily  harm,  will  not  excuse  a  hom- 
icide. •  •  •  But  «  «  «  the  danger  •  •  , 
must  be  real,  or  honestly  believed  to  be  so,  and  on 
reasonable  grounds.  The  danger  must  be  appar- 
ent and  Imminent  and  existinar,  *  *  *  or  hon- 
estly believed  to  be  so,  and  on  risasonable  grounds. 
The  belief  or  apprehension  of  danger  must  be 
founded  on  sulBcient  circumstances  to  authorize 
the  opinion  that  the  purpose  to  kill  or  do  great 
bodily  harm  then  exists."  Held,  that  the  jury 
could  not  have  been  led  to  believe  that  self-defense 
could  be  established  only  by  showing  the  actual 
existence  of  real  danger  of  death  or  great  bodily 
harm,  though  thev  were  also  cliarged  that  defend- 
ants were  not  guilty  if  the  killing  was  done  "un- 
der a  well-founded  belief  and  apprehension"  of 
death  or  great  bodily  harm,  but  were  guilty  if  the 
killing  was  done  "from  any  other  feeling  than  a 
well-grounded  fear  or  apprehension"  of  such  dan- 
ger, especially  where  it  is  manifest  that,  if  defend- 
ants had  any  such  apprehension  at  all,  it  was  "  well 
founded. " 

8.  An  instruction  that  "prerious  threats  made 
by  the  deceased  against  defendant  will  not  of 
themselves  excuse  the  defendant  in  killing  the  de- 
ceased, but  there  must  be  some  overt  act  or  words, 
at  the  time,  clearly  indlcatire  of  a  present  purpose 
to  do  the  threatened  injury,"  was  proper,  espe- 
cially as  the  defense  was  self-defense,  and  the  the- 
ory of  the  prosecution  was  that  defendants  were 
lymg  in  wait. 

i.  One  of  the  defendants  admitted  that  he  fired 
six  or  seven  shots  at  deceased.  A  witness  testi- 
fied that  he  saw  another  of  the  defendants  fire 
once.  Two  other  defendants  admitted  that  they 
were  at  the  place  of  the  killing  at  the  time,  armed 
with  rifles,  and  the  remaining  defendant  was  very 
near  by.  It  appeared  tliat  they  had  been  toi^ether 
all  day,  within  easy  reach  of  the  place  of  killing; 
that  they  came  there  together;  and  that  after  the 
killing  tney  met  near  the  body,  and,  after  consult- 
ing, departed  together.  The  defendant  not  actu- 
ally present  at  the  killing  had,  several  days  before, 
inquired  if  it  was  not  deceased's  habit  to  pass  the 
place  at  the  time  in  the  week  when  the  killing  oc- 
curred ;  he  voluntarily  joined  the  other  defendants 
the  night  before;  suggested  that  they  go  out  on 
the  hills  overlooking  the  place  of  the  killing,  on 
the  moruing  of  the  day  thereof;  and  stopped  on  a 
side  of  the  hill  oommanding  a  view  of  the  road  on 
which  deceased  was  traveling  when  killed,  from 
whence  he  could  signal  the  other  defendants,  who, 
there  was  evidence  to  show,  had  been  watching 
various  parts  of  the  road  all  day,  and  were  lying  in 
wait  behind  a  log.  The  court  properly  instructed 
the  jury  on  the  question  of  conspiracy  and  reason- 
able doubt  in  relation  thereto.  Held,  that  an  in- 
struction on  the  question  of  reasonable  doubt,  as 
applicable  to  a  case  of  purely  circumstantial  evi- 
dence, was  not  required. 

5.  After  verdict  of  conviction,  a  motion  for 
new  trial  was  made,  and  continued  until  the  next 
morning,  when  it  was  moved  to  continue  it  again, 
which  was  refused,  unless  for  cause  shown  on  af- 
fidavit. Thereupon  an  hour's  time  was  asked  to 
prepare  such  affidavit,  but  no  fact  was  stated  which 
was  to  be  placed  therein,  and  no  reason  shown  for 
delay.  Held,  that  the  motion  for  new  trial  was 
properly  overruled. 

Error  to  circuit  court,  Hancock  county;  A. 
J.  Bkown,  Judge. 

Indictment  of  John  Barnard,  Clint  Bar- 
nard, Elishii  Barnard,  John  Barnard,  and 
Anderson  Barnard  for  murder.  Defendants 
were  convicted,  and  bring  error. 

Qillermoatera  <t  FtUkerson,  Coleman  Jar- 
vis,  McH.  Ross,  and  Shields  d  Shields,  for 
plaintiffs  in  error.  0.  W.  Picke,  Kyle,  Davis 
A  Drinon,  Grant  <t  Jarvit,  and  Williams  A 
Syler,  for  the  State. 

Caldwell,  J.  There  is  very  much  of  hu- 
man life  involved  in  this  case.     The  plaintiflB 
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!n  error  are  under  sentence  of  death  for  the 
murder  of  Henly  Sutton,  having  been  con- 
victed in  the  circuit  court  of  Hancocli  coun- 
ty. There  are  five  of  them, — John,  (linown 
aa  "Big  John,")  Anderson,  and  Ellslia  Bar- 
nard, who  are  brothers;  and  tlieir  cousins, 
Jolin  (called  "Little  John")  and  Clint,  who 
are  also  brothers.  Thej  have  appealed  in  er- 
ror to  this  court,  and,  through  eminent  coun- 
sel, seek  a  reversal  and  new  trial. 

Of  tlie  many  reasons  urged  for  a  new  trial, 
we  consider,  flrat,  the  contention  that  the 
verdict  is  not  sustained  by  the  evidence. 
That  the  prisoners— or  one  of  them,  rather — 
tool!  the  life  of  Sutton  is  not  by  them  dis- 
puted ;  but  it  is  boldly  asserted  by  them  in 
their  evidence,  and  strongly  urged  by  their 
counsel  in  argument,  that  it  was  done  in  self- 
defense.  The  state's  theory  of  the  homicide 
is  that  it  was  deliberately  planned,  and  per- 
petrated while  lying  in  wait.  The  deceased 
is  shown  to  have  been  a  violent  and  danger- 
ous man  when  his  passions  were  aroused, 
though  be  was  not  a  quarrelsome  or  "fussy" 
man,  as  some  of  the  witnesses  say.  It  was 
his  habit  to  go  armed,  and  when  killed  lie 
had  both  a  gun  and  a  pistol, — the  former  in 
his  hand,  and  the  latter  u|)on  his  person. 
The  character  of  the  prisoners  for  peace  and 
quietude  is  not  shown,  further  than  it  ap- 
pears from  their  conduct  in  this  case,  and 
from  their  own  testimony  that  they  had  seri- 
ous dlflftculties  with  "the  Fergusons"  twelve 
month8,and  with"the  Wincklers"  six  months, 
before  the  death  of  Sutton;  iu  which  two 
difSculties,  they  say,  "sliooting  was  on  both 
sides,"  and  since  the  latter  of  whicli  they 
liave  habitually  carried  repeating  Winchester 
rifles,  as  they  themselves  testify. 

The  first  fact  or  circumstance  presented  in 
this  record  as  an  indication  of  unfriendliness 
between  Sutton  and  any  of  the  prisoners  is 
detailed  by  Big  John  himself,  as  follows:  "I 
was  out  liunting  one  night.  Had  a  light,  and 
somebody  shot  at  me.  I  did  not  know  then 
who  it  was,  but  have  since  learned  that  it  was 
Sutton.  1  heard  the  balls  strike,  and  threw 
down  my  light.  •  ♦  •  It  was  five  or  six 
years  ago  tliat  we  were  shot  at  while  hunt- 
ing." Noah  Sutton,  who  was  with  Big  John 
on  the  occasion  just  mentioned,  says  that 
they  were  out  hunting;  "and  while  in  the 
woods  near  Henly  Sutton's  some  one  fired 
three  shots,  I  supposed  at  us.  *  *  *  We 
went  back  next  morning,  and  examined,  but 
could  find  no  sign  of  bullets."  Tillman  Sut- 
ton, who,  as  well  as  the  last  witness,  was  in- 
troduced by  the  prisoners,  gives  this  account 
of  the  matter,  namely:  "1  am  a  son  of  Henly 
Sutton,  deceased.  Some  six  years  ago  we 
beard  some  one  hallooing  and  cutting  up, 
and  father  and  I  went  out  to  where  we  could 
see  something,  near  one-fourth  of  a  mile  from 
the  bouse,  and  saw  two  boys  with  a  light. 
*  *  *  Father  shot  twice,  but  not  in  the 
direction  of  John  Barnard  and  Noah  Sutton. 
He  fired  the  shots  down  the  bottom."  For 
the  purpose  of  showing  subsequently  existing 
and  continuing  ill  will  on  the  part  of  Sutton, 


the  defense  introduced  Noah  Mills,  a  kinsman 
of  all  parties,  who  testified  that  while  at  Sut- 
ton's still-bouse,  about  three  years  before  the 
trial,  Sutton  picked  up  a  big  pistol,  and  said, 
if  Big  John  Barnard  did  not  "quit  fooling 
around  there,  lie  would  empty  it  into  him." 
The  witness  makes  no  explanation  of  this 
threat,  and  gives  no  reason  for  It  None  is 
shown  in  any  part  of  the  record,  nor  does  it 
appear  tliat  the  threat  was  ever  communi- 
cated. The  firing  of  the  shots  in  the  night- 
time is  suiBciently  explained  by  the  quota- 
tions given,  which  make  it  apparent  that  the 
deceased  intended  only  to  frighten  the  hunt- 
ers away,  and  not  to  barm  them.  At  any 
rate,  it  is  evident  that  neither  of  the  scenes 
thus  far  mentioned  played  any  part  in  the 
tragedy  ending  in  the  death  of  Sutton,  years 
thereafter. 

The  facts  leading  up  to  and  causing  the 
homicide  were  of  more  recent  origin.  It  is 
a  well-established,  and  indeed  a  conceded, 
fact,  known  to  many  of  their  friends  and 
neighbors,  that  Henly  Sutton  and  some  of 
the  defendants  were  on  unfriendly  terms  for 
weeks,  and  perhaps  montlis,  before  he  was 
killed.  Some  time  before  his  deatli, — exactly 
how  long  is  not  disclosed, — Sutton  became 
greatly  enraged  on  account  of  cruel  injuries 
secretly  done  to  his  hogs.  At  different 
times,  and  to  different  persons,  he  charged 
Big  John  and  Little  John  Barnard  with  tbo 
offense,  and  expressed  a  firm  purpose  to  hold 
them  to  a  persooal  account.  To  show  their 
exact  character,  we  give  his  accusations  and 
threats  somewhat  in  detail,  and  substantial- 
ly in  the  language  of  the  witnesses.  George 
Barnard,  an  uncle  of  the  defendants,  says: 
"I  bad  a  talk  with  Sutton  about  the  hog 
matter.  He  accused  Big  John  and  Vina's 
John  [Little  John]  of  cutting  his  bogs.  They 
denieu  it.  I  talked  to  Sutton  to  try  to  get 
the  matter  settled.  Sutton  said  be  did  not 
fear  living  man ,  and,  if  they  got  at  it,  the 
river  would  not  be  between  them."  Ander- 
son Barnard,  a  son  of  George  Barnard,  says: 
"Sutton  told  me  that  Big  John  and  Yiua's 
John  had  cut  his  hogs,  and  that  a  man  could 
not  do  him  that  way  and  live. "  Jesse  Jordon 
states:  "*  *  *  A  few  days  before  the 
4tl)  of  July,"  Sutton  told  him,  "it  would  not 
do  for  him  and  Big  John  to  meet."  William 
Cook  testified  that  Sutton  told  him  Big  John 
Barnard  cut  hia  hogs,  "and  he  would  kill  him 
for  it."  These  threats,  or  most  of  them,  are 
shown  to  have  been  communicated.  Little 
John  and  Elisha  say  that,  a  short  time  before 
the  death  of  button,  they  were  passing  his 
house  with  a  loaded  wagon;  that  he  saw 
them,  and,  taking  Elisha  to  be  Big  John, 
came  out  to  the  road  "  with  gun  and  pistol, 
and  said:  <  Hold  on  there.  Big  John  Barnard. 
I  have  a  settlement  to  make  with  you;' " 
that,  on  discovering  his  mistake,  he  cursed 
Little  John  and  Big  John,  saying  that  they 
cut  his  hugs,  and  that  "all  he  wanted  was  to 
see  Big  John,  the  black-hearted  rascal;  that 
he  would  settle  with  Uim."  All  this  was  re- 
ported to  Big  John  aooa  after  it  oocuired. 
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Wiley  Cozart  claims  to  have  heiird  Sutton  say 
that  Big  John  Barnard  hud  cut  bis  hogs, 
and  that  he  would  kill  him  for  it  "at  all  haz- 
ards, and  would  give  any  man  950  that  would 
get  him  on  the  road  between  the  still-house 
and  George  Barnard's;  that  he  bad  the  tools 
to  do  it  with," — at  the  tinae  exhibiting  a 
Winchester  rifle.  Spealcing  of  a  different 
time,  Zora  Horney  says:  "•  •  *  He 
rSutton]  told  me.  If  I  would  bring  Big  John 
Baxnard  between  the  still-house  and  George 
Barnard's,  where  he  could  kill  him,  he  would 
give  me  twenty-five  dollars."  The  two  last 
alleged  statements  are  not  shown  to  have 
reached  the  ears  of  the  defendants  before  the 
trial  in  the  court  below.  The  witnesses  mak- 
ing them  were  impeached  npon  their  general 
character  by  one  witness  each,  and  sustained 
by  none.  On  cross-examination  the  witness 
impeaching  Horney  shows  that  he  does  so  on 
insufficient  grounds.  Notwillistamling  these 
threats,  some  of  Ihem  very  violent  in  their 
nature.  It  is  not  in  fact  shown,  or  attempted 
to  be  shown,  that  Sutton  ever  left  his  busi- 
ness, or  went  out  of  his  way,  at  any  time,  to 
seek  a  meeting  with  the  defendants,  or  any 
one  of  than;  and  it  is  at  least  probable  that 
he  had  changed  his  mind  as  to  the  identity 
of  the  perpetrators  of  the  offense  complained 
of,  as  will  appear  from  facts  now  to  be  nar- 
rated. The  state's  witness  John  F.  Mills, 
who  was  a  friend  to  Sutton  and  a  cousin  of 
the  prisoners,  makes  the  following  state- 
ment: "A  few  weeks  before  the  killing,  I 
was  talking  with  Sutton  about  the  bog-cut- 
ting, and  told  him  I  didn't  believe  Big  John 
had  eat  bis  bogs.  He  said  he  bad  al)out 
come  to  believe  that  too,  and  that,  if  Big 
John  would  make  affidavit  that  he  didn't  do 
it,  he  would  have  nothing  against  him.  I 
told  him  I  would  go  and  see  him  []}ig  John] 
aboot  it.  The  next  day  I  went  to  see  Big 
John  Barnard  to  get  the  difficulty  fixed  up. 
Barnard  offered  to  go  and  make  the  affidavit 
tiiai  be  did  not  cut  the  hogs,  and  fixed  tlie 
Saturday  following  to  do  so."  In  his  testi- 
mony. Big  John  says:  "Sutton  accused  me 
of  cutting  bis  hogs.  I  did  not  do  it,  and  of- 
fered to  go  before  a  magistrate  and  file  an  af- 
fidavit that  I  did  not  do  it."  Touching  the 
same  subject.  Prior  Barnard,  Big  John's  fa- 
ttier, says:  "Iknew  of  John  Mills'  coming  to 
bare  John  go  and  make  the  affidavit  about 
not  cutting  the  hogs.  I  told  John  not  to  go 
to  make  the  affidavit;  that  it  was  a  plan  to  get 
liim  killed."   The  affidavit  was  not  made. 

In  stating  the  facts  and  circumstances 
leading  up  to  the  homicide,  and  as  indicative 
of  his  state  of  mind,  it  is  proper  to  note  that 
Big  John  Barnard,  particularly,  liecame  very 
angry  at  the  charge  made  against  him,  and 
at  one  time  went  into  Sutton's  neighliorbood 
to  investigate  the  report,  and  perhaps  to  do 
more  than  that.  The  state's  witness  Clinton 
Leyer  says  that  hu  met  the  prisoners  at  bis 
motbt-r's  house,  one  mile  from  the  home  of 
Sutton,  in  the  forenoon  of  the  last  Monday 
before  Christmas,  1888;  that  four  of  them 
wecethen  armed  with  Wincliester  rifles;  that 
v.l28.w.no.I8— 28 


Big  John  called  him  to  the  fence,  Inqnlred 

and  complained  alK>utthe  report, — seemed  to 
be  very  "mad,"  and  wanted  "to  get  the  mat- 
ter straightened  out."  Thomas  Sutton,  an- 
other witness  for  the  state,  says  that  he  saw 
four  of  the  defendants,  about  10  o'clock  in 
the  morning  of  the  same  day,  some  two 
miles  from  Sutton's  still-house,  and  on  bis 
nearest  road  from  his  residence  to  his  still- 
bouse;  it  being  the  same  road  on  which  Sut- 
ton did,  in  fact,  pass  Mrs.  Leyer's  house,  go- 
ing in  the  direction  of  his  still-honse,  soon 
after  the  defendants  left  her  liouse,  and  it 
being  known  to  the  defendants  that  it  was 
the  habit  of  Sutton  to  go  by  this  road  from 
his  residence  to  bis  still-house  every  Monday 
morning.  The  same  witness  further  says: 
"As  I  came  up  to  them,  I  saw  Big  John  Bar- 
nard going  along  the  fence,  apparently  at>out 
half  l)ent.  He  raised  up  as  I  came  up.  They 
had  guns.  *  *  «  Some  people  say  that  I 
resemble  Henly  Sutton .  He  was  my  cousin. " 
Big  John  admits  that  he  saw  the  last  two 
witnesses  at  the  times  and  places  mentioned 
by  them,  but  disclaims  any  purpose  then  t« 
do  violence  to  Sutton;  saying,  rather,  that  it 
was  bis  desire  to  talk  with  other  persons. 
The  fact  was  that  be  and  his  companions  re- 
turned to  their  homes  that  time  without 
meeting  Sutton,  or  having  an  adjustment  of 
the  matter  they  had  so  much  at  heart,  and 
which  had  brought  them  into  Sutton's  neigh- 
borhood, and  upon  this  particular  road,  in 
the  forenoon  of  this  particular  day.  Defend- 
ant Clint  Barnard  seemed  to  understand  the 
situation,  and  to  know  the  state  of  Big 
John's  mind,  when  he  said  to  Clinton  Leyer, 
at  one  time,  that  "he  Iwlieved,  if  Sutton  and 
Big  John  ever  met,  one  of  them  would  be 
killed."  dnch  seems  also  to  have  been  the 
apprehension  of  others  who  knew  both  men; 
some  fearing  they  would  meet,  as  they  in 
fact  came  near  doing,  on  the  very  Monday 
morning  just  mentioned. 

Sutton  owned  and  operated  a  licensed  dis- 
tillery on  the  north  side  of  Clinch  river,  in 
Hancock  county,  and  resided  three  and  one- 
half  miles  away,  on  the  same  side  of  the 
river.  It  was  bis  known  custom  to  spend 
Sunday  at  home  with  his  family,  going  to  his 
distillery  Monday  morning,  and  returning  to 
his  home  Saturday  evening.  Late  in  the 
afternoon  of  Saturday,  January  12,  1889, 
while  on  his  way  home  by  his  usual  route, 
and  when  one  and  one-half  miles  from  his 
distillery,  near  a  small  ravine,  and  in  a  nar- 
row valley  between  two  hills,  he  was  shot 
from  his  horse,  and  instantly  killed.  All  of 
the  prisoners  except  Glint  lived  on  the  south 
side  of  Clinch  river,  some  five  or  six  miles 
from  the  place  of  the  killing;  and  Qllnt  lived 
with  his  mother,  Vina  Barnard,  on  the  north 
side  of  the  river,  about  four  miles  from  the 
fatal  spot. 

Nearly  three  weeks  after  their  fruitless 
visit  into  the  neighborhood  of  Sutton's  home, 
on  the  last  Monday  before  Christmas,  they 
went  again  into  the  same  neighborhood,  and 
npon  the  same  road,  with  very  different  re- 
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suits.  Early  in  the  afternoon  of  Friday,  the 
day  berore  Sutton  met  his  death.  Big  John, 
Anderson,  Elisha,  and  Little  John,  each 
armed  with  a  repeating  Winchester  rifle,  and 
by  previous  agreement,  left  tlieir  homes  for  a 
purpose  to  be  learned  from  what  afterwards 
transpired,  in  connection  with  facts  and  cir- 
cumstances heretofore  and  hereafter  given  in 
this  opinion.  Beaching  the  river,  which 
was  about  three  miles  from  their  liomes,  at 
dark,  these  four  armed  men  stealthily  took 
possession  of  a  canoe,  belonging  to  a  man 
with  whom  they  had  unfriendly  relations, 
and  in  It  crossed  over  to  the  other  side,  quiet- 
ly, and  without  being  seen.  They  then  met 
and  took  s.upper  at  Vina  Barnard's,  and, 
when  the  meal  was  over,  Clint  proposed  to 
join  them,  as  he  did,  and  the  five  went  to- 
gether that  night,  on  foot,  four  miles  further, 
to  the  house  of  their  cousin  Anderson  Bar- 
nard, where  they  spent  the  remainder  of  the 
night.  This  cousin  resided  about  one-half 
mile  from  the  place  of  the  homicide,  be- 
tween it  and  the  distillery,  and  100  yards 
from,  in  sight  and  hearing  of,  the  road  along 
which  it  was  Sutton's  known  habit  to  pass, 
on  Saturday,  when  going  from  his  still-house 
to  his  home.  Between  daylight  and  sunup 
next  morning,  they  left  their  cousin's  home, 
and  went  out  a  short  distnnce  into  "Trouble- 
some Bidges,"  a  range  of  hills  or  ridges  which 
were  situated  along  and  within  the  curve  of 
the  road  between  Sutton's  still-house  and  the 
point  at  which  he  was  killed.  On  these 
ridges,  from  which  parts  of  the  road  men- 
tioned are  in  easy  view,  the  prisoners  quietly 
spent  the  day,  without  dinner,  and,  as  they 
say,  without  seeing  any  one,  save  their  said 
cousin,  Anderson,  and  his  brother  John, 
whom  they  met  on  the  hill  not  far  from  the 
place,  and  not  long  before  the  time,  of  the 
homicide.  When  Sutton  reached  the  narrow 
valley  already  mentioned,  shortly  after  4 
o'clock  in  the  afternoon  of  that  day,  going 
along  the  road  in  the  direction  of  his  home, 
the  defendants  were  there,  and  in  the  short- 
est time  the  fatal  work  was  done  by  one  or 
more  of  them.  This  narration  of  what  they 
did,  and  where  they  went,  from  the  time  of 
leaving  their  homes  until  Sutton's  death,  is 
taken  from  statements  made  by  the  defend- 
ants themselves  while  on  the  witness  stand. 
Their  explanation  of  their  wanderings  is 
that  their  uncle  George  Barnard  was  sick, 
and  had  sent  word  to  bis  brother.  Prior  Bar- 
nard, on  Tuesday  or  Wednesday,  and  again 
on  Friday,  claiming  a  visit  from  him;  that, 
because  he  was  not  right  well  himself.  Prior 
asked  his  son  Big  John  to  make  the  visit  for 
him,  which  the  latter  agreed  to  do,  and  for 
that  purpose  set  out  with  his  two  brothers 
and  cousin  (Little  John)  in  the  afternoon  of 
the  latter  day,  as  before  stated.  Tliey  fur- 
ther say  thut  when  they  reached  the  home  of 
their  cousin  Anderson,  that  night,  he  in- 
formed them  "that  his  father  [their  sick 
uncle]  was  better,  and  that  they  were  crowded, 
had  plenty  of  company,  and  that  we  could 
stay  with  him, "  which  they  did;  that  Clint 


told  them,  (the  other  defendants,)  that  night, 
that  he  bad  heard  that  May  Lawson,  a  woman 
of  bad  character,  was  over  in  Troublesome 
ridges,  and  suggested  that  they  should  go  the 
next  day  and  "run  her  off,"  liecause  his 
brother  William  had  been  neglecting  his  fam- 
ily on  her  account;  that  they  went  into  the 
ridges,  accordingly,  the  next  morning,  in- 
tending to  go  to  their  Uncle  George's  that 
night;  that  they  failed  to  find  May  Lawson, 
and  were  returning  that  evening  when  they 
met  their  cousin  John  (George's  son)  "bunt- 
ing a  squirrel"  for  his  sick  father;  that  John 
told  him  his  brother  Anderson,  with  whom 
they  spent  the  night  before,  "was  over  the 
hill  fixing  a  fence,"  whereupon  they  went  to 
Anderson,  who  waa  on  the  hili-side,  about 
100  yards  from  the  point  at  which  Sutton 
was  killed  shortly  thereafter.  Their  uncle 
George,  whom  the  defendants  claim  to  have 
started  out  to  visit  in  the  first  Instance, 
lived  on  the  road  so  often  mentioned  herein- 
before, about  one-half  mile  from  the  scene 
of  tlie  homicide,  back  in  the  direction  of 
Sutton's  still-house.  In  sight  of,  and  sboot 
100  yards  from,  the  house  of  bis  son  An- 
derson. George  Barnard  and  others  show 
that  he  was  in  fact  sick  at  this  time;  and 
Samuel  Davis  says  he  communicated  the  fact 
to  Prior  Barnard  on  Friday  before  the  homi- 
cide. Prior  Barnard  states  that  he  received 
the  informatian  from  Davis,  and  thereafter 
requested  his  son  Big  John  to  go  to  see  his 
sick  brother  for  him;  and  Anderson,  a  son 
of  Greorge,  says  that  he  intended  the  defend- 
ants to  spend  Friday  night  at  his  house,  by 
the  statement  that  his  father  was  better,  and 
bad  plenty  of  company  for  the  night. 

To  this  extent  the  explanation  of  the  de- 
fendants is  corroborated.  But  why  so  many 
of  them  should  have  gone  on  this  friendly 
mission  at  the  same  time,  four  of  them  heav* 
ily  armed,  is  not  satisfactorily  explained  by 
the  defendants  themselves,  nor  any  one  else. 
Nor  is  it  natural  that  they  should  have  gone 
away  from  their  cousin's  house  the  next 
morning,  and  wandered  in  the  hills  all  day. 
without  calling  to  see  their  sick  uncle,  who 
lived  only  100  yards  from  the  place  where 
they  spent  the  night,  if  a  visit  to  him  was 
the  prime  object  of  their  coming  into  tlie 
neighborhood.  The  mission  was  so  pressing 
that  they  must  travel  several  miles  in  the 
night-time  and  on  foot;  yet.  when  a  new 
day  dawned  upon  them,  in  sightand  hearing 
of  their  sick  kinsman's  house,  without  call- 
ing, even  a  moment,  to  assure  him  of  their 
own  interest  in  him,  or  to  deliver  a  message 
of  sympathy  from  an  affectionate  brother 
who  had  sent  them,  they  go  out  upon  the 
hills,  whose  tops  command  successive  views 
of  the  road  upon  which  their  victim  was  soon 
to  travel.  Would  It  not  have  been  more  nat- 
ural. If  their  contention  is  the  correct  one,  for 
the  defendants  to  have  visited  tlieir  uncle  at 
the  first  opportunity  on  Saturday  morning, 
and  then,  with  all  reasonable  expedition,  have 
carried  the  good  tidings  of  his  improved  con- 
dition to  his  brother  Prior,  who  had  inspiied 
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the  brief  Joumejr,  and  who  was  miles  away, 
in  tilt  midst  of  concern  and  anxiety? 

There  is  mucli  conflict  in  the  testimony 
vitli  lespect  to  tlie  immediate  facts  of  Sut- 
ton's death.  The  flrst  and  leading  witness 
for  the  state  was  John  F.  Mills,  who,  as  has 
alreadj^een  seen,  was  a  cousin  of  the  defend- 
ants,  and  a  personal  friend  of  the  deceased. 
He  was  "store-keeper  and  guager"  at  Sut- 
ton's distillery.  He  says  Sutton's  "cnstora 
was  to  leave  his  distillery  for  home  Saturday 
evening,  and  return  Monday  morning,  and  I 
usually  went  to  and  fro  with  him.  On  Sat- 
urday, January  12,  about  four  o'clock  p.  M., 
we  left.  I  left  the  still-house  with  Sutton, 
on  horseback,  •  •  *  going  in  the  direc- 
tion of  Sutton's  house,  and  be  said  he  had 
started  home.  We  had  got  one  and  one-half 
miles,  and  were  riding  along,  side  by  side, 
some  four  or  five  feet  apart,  he  on  my  left 
side,  when  I  heard  a  gun  fire.  My  horse 
juoiped,  and  I  looked  back,  supposing  Sut- 
ton's gun  had  Hred.  and  saw  Sutton  falling 
to  the  ground  from  hia  horse.  He  was  just 
about  straiglit  on  the  ground .  I  then  looked 
down  the  road  in  the  direction  we  were  go- 
ing, and  saw  smoke  rising  about  four  feet 
alMve  and  over  a  log  that  lay  at  right  angles 
to  the  road,  on  the  left,  and  between  two 
beech  trees,  that  stood  on  the  side  of  the  log 
next  to  me ;  and  tlien  I  saw  Big  John  Barnard, 
one  of  the  defendants,  coming  from  the  end 
ottbe  log  next  to  the  road,  and  crossing  the 
road  to  the  right  side  from  me;  and  saw  An- 
derson Barnaixl,  one  of  the  defendant«,  com- 
ing towards  us  from  the  direction  of  the  log 
and  bushes  on  the  left  of  the  road;  and  saw  a 
boy  named  Elbert  Leedy,  who  was  just  aiiead 
of  ns,  some  250  or  800  yards  beyond  the  log 
in  the  road,  and  looked  like  he  had  stopped 
his  horse,  standing  angling  across  the  road; 
and  then  saw  Little  John  Barnard  and  Ander- 
son [Ellsha?]  Barnard,  defendants,  coming 
around  the  side  of  the  hill  to  my  left  from  the 
direction  at  the  root  of  the  log.  When  Big 
John  was  at  a  mossy  bank  on  right  of  road, 
and  about  30  feet  from  where  I  saw  the 
smoke,  he  shot  the  second  time,  and  then  ad- 
vanced in  the  direction  of  Sutton,  and  kept 
shooting,  and  I  think  shot  in  all  four  or  five 
times;  the  last  shot  being  fired  when  within 
about  30  steps  of  Sutton,  who  was  lying  on 
the  groand.  I  saw  Anderson  Barnard  shoot 
one  shot.  He  was  in  front  of  log  about  15 
feet.  I  did  not  know  any  of  the  defendants 
were  there,  nor  saw  none  of  them,  until  the 
first  shot  was  fired.  From  where  Sutton  was 
when  first  shot  was  fired  to  where  I  saw  the 
smcAe  the  distance  is  about  70  yards,  I  should 
guess.  I  did  not  see  Sutton  make  any  pass 
to  shoot.  I  saw  only  four  of  the  defendants, 
— John  Barnard,  Anderson  Barnard,  and 
Elisha  Barnard,  sons  of  Prior  Barnard;  and 
John  Barnard,  son  of  Yina  Barnard, — and 
all  four  had  guns  T  thought  to  be  Winchester 
rifles.  When  the  shooting  was  over.  Big  John 
and  Anderson  came  up  to  where  I  was;  and 
I  said  to  them,  looking  at  Sutton,  ■  What  a 
pityl'  and  John  said,  yes  it  was  a  pity,  but  bis 


life  was  as  sweet  to  him  as  Sutton's,  and  said 
he  had  to  do  what  he  had  done  in  self-defense. 
And  Anderson  then  asked  me  if  I  did  not  see 
Sutton  bring  his  gun  up.  I  told  him  I  did 
not;  was  not  looking  at  him  at  the  time.  Big 
John  seemed  to  be  crying,  as  I  saw  him  take 
out  his  handkerchief,  and  wipe  his  eyes  with 
it.  While  standing  there,  Elisha  and  Little 
John  came  down  oCF  the  left-hand  hill  to 
where  we  were.  I  told  them  there  would 
have  to  be  something  done  with  Sutton,  and 
I  would  go  and  get  some  one  to  come  and  see 
to  him,  but  was  afraid  the  hogs  would  get  to 
him;  and  they  agreed  to  stay;  and  I  got  on 
Sutton's  horse,  led  mine,  and  started,  leaving 
them  there.  *  •  *  I  afterwards  exam- 
ined the  log,  and  am  of  opinion  the  log  is  80 
feet  or  more  long,  probably  30  inches  in  di- 
ameter at  small  end ;  had  fell  across  the  road, 
and  had  been  cut  out  for  wagons  to  pass,  and, 
in  falling,  turned  up  by  the  roots  at  the  foot 
of  the  hill .  The  log  bows  up,  and  is  off  of  the 
ground.  I  saw  some  limbs  which  looked  like 
they  had  been  fixed  for  a  rest;  one  limb  lying 
at  right  angles  with  log,  and  the  other  with 
one  end  on  that  limb,  and  parallel  with  the 
log.  *  •  *  I  saw  Big  John  and  the  smoke 
about  the  same  time.  He  was  coming  from 
the  end  of  the  log,  and  crossing  the  branch 
and  road  to  my  right.  When  I  first  saw  him 
he  was  about  15  or  20  feet  from  the  smoke. 
He  was  holding  his  gun  in  a  shooting  posi- 
tion when  he  crossed  the  road  to  the  right, 
angling  towards  us.  As  he  crossed  the  ruad 
with  his  gun  in  shooting  position,  I  thought 
he  had  his  gun  pointed  towards  me,  and  I 
told  him  not  to  shoot  me,  and  he  said,  '  Get 
out  of  the  way,'  and  I  did  so;  and  when  he 
reached  a  mossy  bank  on  the  right  side  of  tiie 
road  he  fired  at  Sutton,  lying  on  the  ground, 
which  wap  the  first  shot  I  saw  fired.  *  •  * 
After  Big  John  fired  the  shot  at  the  mossy 
bank,  I  saw  defendant  Anderson  Barnard  fire 
a  shot  at  Sutton,  as  he  lay  on  the  ground. 
*  *  *  The  rest  under  the  log  was  near 
the  flrst  beech.  I  afterwards  lay  down  at 
the  rest,  and  could  plainly  see  the  body  of  a 
man  on  horseback  who  was  placed  in  the  po- 
sition where  Sutton  was  when  he  was  shut. 
I  could  see  from  the  breast  up.''  -Mills  fur- 
ther says  that  Sutton  was  armed  with  a  Win- 
chester rifle  and  a44-caliber  Smith  &  Wesson 
pistol  at  the  time  he  was  killed,  and  that  he 
was  accustomed  to  go  armed  in  this  way; 
that,  when  he  "last  noticed  Sutton  before  the 
shooting,  he  was  carrying  his  gun  in  his  right 
hand,  and  across  his  right  thigh." 

The  next  witness  called  by  the  state  was 
Elbert  Leedy,  the  same  person  seen  by  Mills 
on  horseback  beyond  the  log,  and  the  same 
seen  and  mentioned  by  all  the  defendants. 
He  says:  "I  had  been  to  Sutton's  still -house 
on  theday  of  the  killing,  and  left  there  about 
4  o'clock,  and  started  home  on  the  road  the 
killing  was  done  on.  I  was  riding  fast,  to 
get  home  to  go  to  meeting  that  night. 
When  I  passed  the  log  some  200 or  800  yards, 
I  heard  a  shot  fired  behind  me,  and  immedi- 
ately turned  my  horse  across  the  road  to  the 
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left,  and  looked  back,  and  «aw  four  men, 
John  Mills  and  three  oUiers.  When  I  first 
saw  them,  one  was  near  the  end  of  the  log  on 
the  right-hand  aide  of  the  road  as  I  looked 
back, — ^that  is,  my  right  hand, — and  crossed 
the  road,  and  went  in  the  direction  from  me, 
and  shot  several  times.  I  saw  him  shoot 
after  he  got  across  the  road.  I  could  see  him 
hold  out  bis  gun  and  see  the  smoke.  He  was 
shooting  up  the  hollow.  .  I  could  see  the  end 
of  the  log  at  the  road  on  my  right,  and  could 
not  see  the  roots  of  it.  I  then  went  on  home. 
The  hollow  from  foot  of  one  hill  to  the  other 
is  about  50  yards  wide.  I  was  riding  in  a 
fa^t  trot  when  I  passed  the  log.  The  men  I 
saw  were  near  the  beech  trees.  •  *  * 
When  I  Grst  turned  around  after  hearing  the 
shot,  the  three  men  were  between  rae  and 
the  log.  *  *  *  The  road  I  was  traveling 
enter^  the  woods  just  about  where  the  log 
lay,  and  run  through  a  wooded  liollow  for 
several  hundred  yards.  •  •  •  i  was  rid- 
ing a  gray  horse  six  years  old,  and  had  good 
eyes.  I  saw  no  one  at  the  log  as  I  went 
down.  I  think  I  would  have  seen  them  if 
they  had  been  there,  and  especially  if  stand- 
ing up,  and  I  had  been  looking  that  way. 
There  was  no  obstruction  to  hinder  me  from 
seeing  them  if  they  had  been  there,  and  I  had 
looked  that  way.  I  w>t3  looking  down  the 
road.  *  *  *  I  saw  one  of  the  men  on  a 
mossy  bank  on  the  left  of  the  road  from  me. 
and  heard  and  saw  him  shoot.  He  walked 
from  the  end  uf  the  log. " 

Marion  Lewis,  wlio  was  attracted  to  the 
scene  of  the  report  of  the  firing,  and  who  no- 
ticed the  defendants  going  away  as  he  ap- 
proached the  dead  body  of  Sutton,  testifies: 
"Four of  ns  made  an  examination  of  the  log. 
A  foot-path  crosses  over  the  log  near  the 
roots.  Saw  a  limb  lying  upon  another  limb. 
Looked  like  it  had  been  fixed  for  a  rest  at  a 
place  where  it  lay  off  the  ground  about  18 
inches,  and  near  the  middle  of  the  log.  One 
large  limb  lay  on  the  ground  at  right  angles 
to  the  log.  Another  smaller  one,  about  the 
size  of  my  leg,  lay  under  and  parallel  to  the 
log,  with  one  end  lying  on  the  large  limb, 
and  the  otiier  on  the  ground.  I  saw  fresh 
dirt  on  the  under  side  of  it,  as  if  it  had  re- 
cently [been]  picked  up  off  of  the  ground  and 
laid  there.  I  saw,  in  four  different  places 
by  the  log,  signs  which  looked  like  signs  of 
men, — looked  like  men  had  tramped  around, 
— but  saw  no  whole  tracks.  It  looked  as 
though  the  leaves  and  dirt  were  moved  and 
tram|)ed  down.  •  •  *  The  first  sign  was 
near  the  root  of  the  log,  and  looked  like 
where  a  person  had  stood,  and  tramped  and 
patted  tlie  ground  down  with  his  feet.  The 
next  was  at  the  rest  I  have  described,  some 
10  or  12  feet  further  down  the  log,  near  its 
center.  I  saw  here  signs  of  where  it  looked 
[like]  a  person  had  lain  down.  The  earth 
and  leaves  were  pressed  down  at  the  smaller 
limb  under  the  log,  and  further  hack  were 
the  fresh  prints;  looked  like  of  a  man's  boots 
or  shoes.  The  third  sign  was  between  the 
NBt  and  the  first  beech  tree,  and  near  tree, 


and  near  the  first  beech.  The  ground  was 
tramped,  and  looked  like  it  had  been  patte  I 
down  with  feet.  I  saw  the  half  prints  of 
boots  or  shoes,  but  the  ground  was  patted 
down  so  that  I  couldn't  distinguish  whole 
tracks.  The  fourth  sign  was  at  the  beeches, 
or  at  tlie  log  near  the  beech  next  to  ttif  road, 
and  was  like  the  last  I  have  described.  There 
was  » large  hole  in  the  ground  where  the  roots 
of  tree  had  been  torn  up,  an  I  the  roots  were 
wide  spreading.  Men  could  have  been  there, 
and  not  have  been  seen  from  road.  •  *  ♦ 
A  man  could  not  be  seen  from  supposed  rest 
on  a  horse  at  Sutton's  feet,  but  don't  know 
bow  it  would  be  at  hips.  This  was  all  the 
experiments  I  made.  I  looked  from  limb 
under  log."  Sutton  fell  and  lay  on  his  back 
at  right  angles  to  the  road,  with  liis  head 
near  the  edge  of  the  road,  and  his  feet  bis 
full  length  from  the  road.  This  statement  is 
made  here  in  explanation  of  the  last  three 
sentences  quotnd,  and  to  show  that  a  man  on 
horseback  at  Sutton's  feet  might  not  be  seen 
from  "the  rest,"  when  one  so  mounteil  at 
his  hips  or  head  might  be  in  full  view  from 
that  place. 

John  Winkler  was  one  of  the  first  persons 
to  examine  Sutton's  dead  body,  and  to  note 
its  position  and  the  surroundings.  He  says: 
"I  saw  what  looked  like  the  sign  of  men  at 
four  places  at  the  log;"  and  after  giving  sub- 
stantially the  same  description  of  "  the  signs. " 
in  detail,  as  that  just  quoted  from  Lewis,  he 
continues:  "I  could  stand  on  the  ground 
where  Sutton  lay,  and  see  the  rest  under  tlie 
log.  AU  the  signs  looked  like  fresh  signs. 
*  *  •  I  went  and  looked  at  the  place  par* 
ticniar.  *  ♦  *  I  am  brother-in-law  of 
Sutton,  and  distant  relative  of  defendants." 
At  the  time  Sutton  was  shot  he  was  r^urn* 
ing  into  the  road,  having  just  ridden  slight- 
ly to  the  left,  "around  a  mud-hole." 

William  B.  Davis,  a  practical  land  surveyor. 
who  went  upon  the  ground  and  made  a  map 
of  the  road,  states:  "I  saw  a  man  on  a  horse, 
and  he  rode  around  the  mud-hole,  and  tnmect 
into  the  road;  and  from  supposed  rest,  about 
middle  of  log,  he  was  in  plain  view." 

William  Standeford  says:  "I  found  a  car- 
tridge shell  behind  and  near  the  beeches,  and 
on  the  opposite  side  of  the  log  from  where 
Sutton  was  killed,  some  days  after  the  kill- 
ing. I  found  it  not  more  than  three  feet  from 
the  log,  and  nearly  straigltt  behind  the  beech 
nearest  the  road.  *  *  *  It  was  some- 
what covered  up  in  dirt  and  leaves. "  The 
witness  produced  the  shell  in  court.  Upon 
examination  of  it,  the  fact  appears  that  it 
was  a  S8-caliber  Winchester  rifie  cartridge 
shell,  corresponding  precisely  with  the  ball 
cut  from  Sutton's  back,  and  being  the  same 
kind  used  in  the  Winchester  rifle  which  Big 
John  says  he  tired  at  Sutton. 

Dr.  Stane,  who  examined  Sutton's  body  at 
the  time  of  the  coroner's  inquest,  tbns  de- 
scribes the  wounds:  "One  shot  had  entered 
the  body  a  little  to  the  right  of  the  left  nip- 
ple, and  was  cut  out  about  two  Inches  to  the 
right  of  the  back  bone.    I  saw  a  wound  oa 
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bis  right  shonlder,  and  three  wounds  on  his 
right  U1D,  and  one  that  bad  entered  liis  right 
temple,  and  come  out  near  and  behind  the 
left  ear."  The  character  and  direction  of 
these  wounds,  together  with  the  position  of 
the  body  after  it  fell  from  the  horse,  demon- 
strate the  fact  that  the  first  one  mentioned 
was  fatal,  and  that  the  others  were  inflicted 
wlille  the  body  lay  apon  the  ground. 

To  bring  knowledge  of  Sutton's  move- 
ments home  to  the  defendants,  the  state  in- 
troduced Clinton  Lejer.  who  said:  "I  was 
rafting  on  Wednesday  or  Thursday  before  tlie 
kiliing  on  Saturday,  and  defendant  Clinton 
Barnud  was  there,  and  in  a  conversation 
about  the  logs  between  us  he  tisked  me  if 
Sntton  didn't  come  liome  on  Saturday  even- 
ing, and  go  back  on  Monday  morning,  and  I 
replied  he  did.  I  do  not  remember  who  com- 
menced the  conversation  between  us.  My 
brother,  Marion  Leyer,  was  there.  We  were 
tallcing  about  the  difficulty  most  every  time 
time  we  met.  I  was  expecting  a  difficulty 
between  button  and  Big  John."  Marion 
Leyer  says:  "I  iieard  defendant  Clint  ask 
m>  brother,  at  the  raft,  if  Sutton  did  not  come 
home  every  Saturday  evening,  and  go  back  to 
tlie  stiil-bonse  every  Monday  morning,  and 
he  told  htm  he  did.  I  also  heard  him  say 
then  that  Big  Jolm  wouldn't  make  affidavit." 
The  defendant  Clint  says,  in  effect,  that  he 
does  not  remember  making  the  inquiry  of 
Clinton  Leyer;  but  it  is  nowhere  controvert- 
ed that  the  defendants  knew  the  truth  of  the 
matter  inquired  about. 

The  fir^  testimony  offered  by  the  defense 
was  griven  by  thedefendants  themselves.  Al- 
ready we  have  stated  what  they  say  up  to  the 
time  they  reacl)ed  their  cousin  Anderson  at 
the  fence,  about  100  yards  from  the  fat»l 
tfot.  Their  testimony  with  respect  to  what 
occurred  thereafter  can  best  be  presented  in 
their  own  language.  Little  John  says:  "  We 
came  over  where  Anderson  was,  and  while 
wp  were  standing  there  Elbert  Leedy  passed 
down  the  road.  We  then  started  over  to  tlie 
road.  Anderson  said  for  us  to  go  on, — he 
wouti]  come;  and  as  we  went  down  the  hill 
Clint  stopped  on  the  hill, — said  he  had  to  step 
aside.  Myself,  Prior's  Anse,  [Anderson] 
Elisha,  and  Big  John  went  on  down  towards 
the  road.  John  got  to  the  road  first.  He 
asked  me  who  that  was  going  down  the  road. 
I  replied  Elbert  Leedy.  1  thought  I  heard 
horses'  feet,  and  looked  up  the  road,  and  saw 
Henly  Sutton,  with  gun  presented  towards 
Big  John.  I  said,  <Lord  have  mercyl'and 
ran  across  the  road*.  Lisha  followed  me. 
After  the  shooting  stopped,  me  and  Elisha 
came  back  to  the  other  boys.  I  did  not  hear 
button's  name  mentioned.  We  had  not  been 
in  the  road  a  minute  when  I  saw  Sutton. 
We  never  went  there  to  meet  Sutton.  There 
was  no  such  understanding  or  agreement. 
Kot  a  man  shot  but  Big  John.  We  never 
went  to  Sutton  after  be  was  shot.  We  never 
went  any  nearer  tlian  when  we  met  ami  talked 
with  John  Mills.  None  of  the  defendants 
toucbtd  ii.s  gun.    John  Mills  was  with  Sut- 


ton. 4  »  *  John  fired  six  or  seven  shots. 
I  saw  Sutton  after  shooting  was  over.  Did 
not  go  to  him.    John  did  not  go  to  him. 

•  «  •  Wo  all  left  together,  and  just  after 
Mills  left.  Anderson  did  not  fire ;  only  Joh  n. " 

Taking  up  narrative  at  same  point.  Big 
John  says:  "I  saw  a  man  passing  the  road. 
It  was  Elbert  Leedy.  We  went  to  the  roail, 
down  along  the  fence.  I  crossed  the  marsii 
at  the  foot  of  the  hill  on  an  old  log.  Stopped 
upon  a  mossy  bank.  Heard  John  say, '  Lord 
have  mercy  I '  I  looked.  Saw  Sutton  raising 
his  gun.  I  shot.  I  had  not  seen  Sutton  be- 
fore, that  day.  I  shot  six  or  seven  shots. 
Mills  was  with  Sutton.  I  sliot  two  or  three 
shots   before  Sutton  fell    from    his    horse. 

*  *  *  We  had  not  been  at  tlie  road  until 
after  Leedy  passed.  Clint  had  stopped  on  the 
hill.  *  *  *  I  went  home  from  there,  and 
went  early  next  morning,  and  surrendered  to 
deputy-sheriff.  I  did  not  go  there  to  meet 
Sutton.  We  had  no  such  agreement  or  un- 
derstanding among  onrselves.  I  shot  as  fast 
as  I  could.  *  •  *  I  shot  to  keep  Sutton 
from  killing  me.  I  was  not  at  the  log,  and 
did  not  shoot  from  behind  it.  I  shot  from 
side  of  road, — right  side  coming  down.  *  *  * 
I  done  all  the  shooting.  *  *  «  i  had  a 
S8-caliber  Wincliester  rifle,  and  did  not  go 
closer  than  20  or  25  steps  of  Sutton's  body. 
It  was  about  this  distance  from  his  body  when 
I  had  the  talk  with  Mills.  I  did  not  agree  to 
stay  and  wateh  the  body  of  Sutton.  •  *  * 
I  had  a  Winchester  rifle.  Would  shoot  15  or 
16  times.  Sometimes  carried  it  half  cocked. 
After  first  shot,  could  not  see  very  well; 
smoke  was  in  my  way.  I  don't  know  how 
far  I  advanced.  Did  not  know  he  was  dead 
while  I  was  shooting.  ♦  •  •  When  I 
heard  horses'  feet,  and  John  said,  <  Lord  have 
mercy  I '  I  was  looking  down  the  road  at  Leedy. 
Had  my  gun  in  hand,  holding  it  down,  when 
I  looked  uronnd.  Saw  Sutton  raising  bis 
gun.  I  immediately  raised  my  gun  and  fired 
Fired  two  or  three  shots  before  Sutton  feL* 
from  his  horse.    Fired  in  rapid  succession. 

*  •  «  When  I  first  saw  Sutton  he  was 
some  40  or  50  yards  from  me." 

Clint  says:  "I  stopped  to  step  aside,  and 
the  other  l>oys  went  on  down  to  the  road.  I 
saw  a  man  pass  down  the  road  in  a  trot,  rid- 
ing a  gray  horse.  I  heard  a  gun  fire,  and 
looked,  and  saw  Brother  John  and  £ll8hi> 
running  across  the  bottom.  I  saw  Biff 
John  and  his  brother  Anse,  [Anderson.] 
John  [Big  John]  had  his  gun  to  bis  shoulde' 
I  raised  u]^  and  then  saw  John  Mills  in  the 
road,  about  75  yards  above  where  Big  Jojn 
was  standing.  Mills  was  on  his  horee.  I 
saw  another  horse  standing  there.  I  could 
not  see  Sutton  from  where  I  was.  AVe  did  not 
go  thai  e  to  meet  Sutton.  *  *  *  i  had  no 
gun.  I  had  a  gun  at  home,  but  did  not  take 
it  with  me.  The  boys  had  no  more  than  time 
to  get  to  the  road  before  I  heard  the  sltot. 

•  *  •  The  boys  did  not  get  behind  any 
log,  and  there  was  no  shouting  done  ii<oin 
across  the  road." 

Elisha  next  states:   "As  we  came  down  to 
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the  road,  I  saw  Elbert  Leedy  pass  down  the 
road  on  a  gray  bone.  Big  John  got  to  the 
road  first.  I  beard  horses'  feet  Looked  up 
the  road,  and  saw  Mills  and  Sutton.  Sutton 
was  raising  bis  gun  towards  Big  John.  I 
beard  Vina's  John  [Little  John]  say,  'Lord 
have  mercyl'  and  we  ran  across  the  road,  and 
Big  John  fired  at  Sutton.  No  one  shot  ex- 
cept Big  John.  It  was  all  done  quick.  We 
did  not  go  there  to  meet  Sutton.  Did  not 
expect  to  meet  him.  •  •  •  We  did  not 
get  behind  the  log,  and  there  was  no  shoot- 
ing done  from  about  the  log.  *  *  *  Big 
John  can  shoot  as  quick  as  any  one  I  ever 
saw.  I  have  seen  blm  turn  on  his  heel,  and 
shoot  at  a  tree,  4  or  5  inches  across,  80  or  40 
yards,  and    he  would    hit    it  every   time. 

*  •  •  Neither  one  of  the  defendants  went 
up  to  where  Sutton's  lay.  John  Mills  come 
on  down  towards  where  we  were.  We  all 
met,  talked,  and  started  oft  down  the  road 
away  from  Sutton,  and  went  on  home.  Next 
morning  Big  John  went  and  surrendered 
himself  to  the  deputy-sheriff.  I  did  not  sur- 
render, for  I  had  done  nothing.  •  *  • 
Don't  know  that  I  heard  Sutton's  name  men- 
tioned that  day." 

Anderson,  the  other  defendant,  testiSed  as 
follows:  "We  went  on  down  the  hill.  Big 
John  got  to  the  road  first.  I  was  looking 
down  the  road  at  some  one  that  had  passed. 
1  beard  Vina's  John  say,  •  Lord  have  mercyl' 
I  looked  up  the  road.  Saw  John  Mills  and 
Henly  Sutton  comingin  the  road.  Sutton  was 
raising  his  gun  to  shoot,  as  I  thought.  He 
WHS  raising  it  towards  Big  John,  and  John 
fired.     We  did  not  go  there  to  meet  Sutton. 

*  ♦  *  No  one  shot  but  Big  John.  •  •  • 
He  moved,  as  be  fired,  sorter  in  the  direction 
of  Sutton.  *  •  •  We  did  not  go  to  Sut- 
ton after  he  was  killed.  *  *  *  The  rea- 
son we  come  down  to  the  road  to  go  to  Anse's 
[Anderson's]  and  Uncle  George's  was  there 
were  briars  and  bushes  the  other  way,  and  it 
was  steep.  Big  John  is  the  quickest  shot  t 
ever  saw.  He  could  turn  on  his  heel  and  hit 
a  tree,  not  more  than  a  foot  thick,  40  or  50 
yards.  I  have  seen  him  do  it  with  his  Win- 
chester. Clint  bad  no  gun ;  did  not  bring  his 
gun.      We  did    not    get    behind  anything. 

*  *  •  MeandJohn  [Big  John]  went  closer 
to  Sutton  than  any  of  the  other  boys.  We 
went,  perhaps,  in  15  or  20  steps  of  his  body." 

As  corroborative  of  the  statements  made 
by  the  defendants  on  the  main  point,  we  give 
the  language  of  their  cousin  Anderson,  name- 
ly: "I  was  not  quite  done  my  fence,  straight- 
ening  it    up,  and    putting    the  brush  on, 

*  ♦  •  when  the  boys  come  to  me  in  the 
evening.  Leedy  passed  before  defendants 
went  to  the  road.  I  told  them  to  go  on  to 
the  house  and  get  some  dinner;  that  I  would 
come.  *  •  *  From  the  place  where  I 
was  I  could  see  all  along  the  road  from  the 
log  to  above  where  Sutton  fell.  I  saw  Sut- 
ton and  Mills  just  as  tliey  come  to  where  the 
branch  crosses  the  road.  Sutton  turned  on 
his  horse  to  the  left  around  a  mud-hole.  He 
was  in  the  path.    The  boys  were  j  ust  getting 


to  the  road.  I  saw  Sutton  raise  his  gan 
Then  John  [Big  .Tobn]  shot.  From  where  i 
was  I  could  see  both  parties.  Nothing  to 
obstruct  my  view.  I  saw  Sutton  raise  his 
gun.  He  had  it  in  his  right  band.  Was 
bringing  it  to  his  shoulder.  •  «  «  I  saw 
his  horse  throw  his  head  up,  as  if  jerked, 
just  as  Sutton  raised  his  gun.  I  saw  no  one 
shoot  but  Big  John.  He  shot  six  or  seven 
times  very  rapidly.  •  •  •  I  was  also  ar- 
rested on  a  cliarge  of  the  murder  of  Sutton, 
but  was  discharged  by  the  magistrate." 

The  defense  introduced  several  witnesses 
to  show  that  a  man  could  nut  be  seen  on  a 
horse,  where  Sutton  was  killed,  from  the  rest 
under  the  log.  On  this  point  George  Barnard 
testifies:  "I  was  down  where  the  killing  was 
done.  Could  not  see  a  man  on  a  horse,  from 
limb  under  log,  where  they  said  Sutton's 
body  lay.  A  steep  bank  cut  off  the  view.  I 
WHS  there  the  day  C.  H.  Coleman  and  others 
were  there.  Marion  Lewis  and  others  showed 
me  the  place."  Marshal  Mans  says:  "Gould 
not  see  place  where  body  lay  from  the  rest 
for  the  bank  that  was  near  the  beech." 
Isbam  Sutton  states:  "A  man  could  not  be 
seen  on  a  horse  at  the  place  pointed  out  to 
me  where  Sutton  lay,  from  the  supposed  rest. 
I  could  not  see  a  man  on  a  horse  from  the 
rest,  nor  could  I  see  him  when  I  stood  on  my 
feet.  The  view  was  cut  off  by  a  bank  on 
the  right  side  looking  from  the  log."  Mc. 
H.  Ross  says:  "As  shown,  a  man  on  a  horse 
where  he  was  shown  to  have  lain  could  not 
be  sepn  from  the  limb  under  the  log."  And, 
finally,  G.  H.  Coleman,  one  of  the  counsel 
for  the  defendants,  who  examined  the  local- 
ity with  the  four  preceding  witnesses,  and 
made  a  map,  some  two  or  three  weeks  before 
the  trial  in  the  court  below,  testifies:  "A 
man  was  placed  upon  a  horse  where  the  mid- 
die  of  Sutton's  body  was  said  to  have  been, 
and  I  looked  from  the  supposed  rest  at  the 
log,  and  could  not  see  him.  I  then  stood  up, 
and  could  not  see  him." 

Such,  in  the  main,  is  the  case  on  both 
sides  as  made  by  the  testimony. 

Without  an  elaborate  discussion,  some 
further  comment  will  be  indulged,  before  we 
give  expression  to  our  conclusions  from  the 
whole  body  of  the  proof.  In  doing  this  we 
begin  withthequestion  Ust  mentioned,  which 
seems  to  have  been  a  matter  of  qnneceassry 
solicitude  in  the  court  below.  The  confiict  in 
the  evidence  with  respect  thereto  may  be  rec- 
onciled, and  yet  give  every  witness  credit  for 
speaking  the  truth,  by  the  natural  and  reason- 
able assumption  that  the  observations  whose 
results  are  detailed  were  made  with  the  horse 
and  rider  at  one  time  in  a  slightly  different 
place  from  that  occupied  by  them  at  another; 
the  hill  being  so  near  the  road  as  to  entirely 
obstruct  the  view  in  one  place,  and  not  at  all 
interfere  with  It  at  another,  only  a  few  feet 
away.  No  doubt  this  mode  of  reconciliation 
WHS  adopted  by  the  jury;  for  none  of  these  wit- 
nesses were  impeached,  and  there  is  no  positive 
proof  that  the  position  of  "the  person  on  horse- 
back" was  precisely  the  saiue  when  soiue  say 
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he  could  not  be  seen,  u  when  others  say  he 
could  be  seen.  Of  all  the  witnessesapeaking  to 
tills  point.  Mills  confessedly  knew  best  where 
Sutton  was  at  the  time  of  first  shot,  and  he 
says  a  man  coald  there  be  seen  from  the  rest. 
But,  be  this  as  it  may,  tlie  question  is  an  un- 
important one.  Whether  Sutton  could  or 
could  not  be  seen  from  the  rest  at  the  fatal 
moment  can  neitlier  strengthen  nor  weaken 
tlie  theory  of  lying  in  wait.  Whether  the  fact 
be  one  way  or  the  other  is  altogether  imma- 
terial, for  the  very  evident  reason  that  neither 
the  state  nor  any  of  her  witnesses  claim  that 
the  first  or  auy  other  shot  was  fired  from  the 
rest.  Mills  says  that  after  the  first  shot,  and 
when  be  looked  in  the  direction  of  the  log,  he 
saw  the  smoke  of  the  gun  rising  above  and 
over  the  log  between  the  two  beech  trees. 
These,  it  is  shown,  stand  in  front  of  the  log 
between  the  rest  and  the  road.  Beliind  the 
log,  near  these,  and  between  the  rest  and  the 
road,  were  two  "signs  of  men,"  from  either 
of  which  it  is  not  denied  that  Sutton  could 
have  been  seen  at  the  time  he  was  shot,  and 
for  some  distance  further  up  the  road.  In 
fact  it  is  entirely  clear  from  the  whole  proof 
that  Sutton  might  well  have  been  seen  from 
either  of  the  two  "signs"  nearest  the  road. 
There  was  nothing  to  obstruct  the  view  at 
any  point,  from  either  of  them,  for  from  150 
to  200  yards  up  the  road  in  the  direction  from 
which  he  came.  The  witness  Boss,  while 
stating  that  a  man  on  horseback  where  Sut- 
ton is  supposed  to  have  lain  could  not  be  seen 
from  the  rest,  says  "  he  could  be  seen  from 
the  beech,"  and  that  "the  road  could  be  seen 
150  yards,  looking  up  the  road  from  the 
beech."  Standefonl  says  he  found  the  car- 
tridge shell  "  not  more  than  four  feet  from  the 
log,  and  nearly  straight  behind  the  lieech  near- 
est the  road."  So  that  botli  the  smoke  and 
the  place  of  the  shell,  so  far  as  significant  at 
all,  indicate  that  the  shot  was  fired  from  near 
the  beech  trees,  from  which  all  admit  Sutton 
could  have  been  seen,  and  not  from  the  rest, 
where  the  view  might  or  might  not  have  been 
obetracted,  according  to  the  precise  position 
of  the  object.  Therefore  we  repeat  that  it  is 
altogether  immaterial  and  unimportant  to  de- 
termine whether  Sutton  could,  at  the  partic- 
ular time,  have  been  seen  from  the  rest. 

Were  the  defendants  lying  in  wait?  Was 
the  first  shot  fired  from  behind  the  log,  as 
contended  for  the  state,  or  from  tlie  mossy 
biink  across  the  road,  SO  to  40  feet  from  end 
of  log,  ascontendedbythedefendants?  This 
is  a  vital  question,  and  about  it  there  is  much 
dispute.  All  witnesses  agree,  substantially, 
as  to  the  position  of  the  log  and  the  mossy 
bank  with  respect  to  each  other,  and  with  re- 
spect to  the  place  at  which  Sutton  was  killed. 
So  all  agree  that  one  shot  was  fired  from  the 
moesy  bank.  Mills  and  Leedy  say  that  was 
the  second  shot,  and  not  the  first;  while  the 
defendants  say  it  was  the  first.  Mills  and 
Leedy  give  a  detail  of  facts  about  which  they 
could  not  be  honestly  mistaken.  Hearing  the 
report  of  a  gun,  Mills  says  he  first  looked  at 
button,  and  saw  him  falling  from  his  horse. 


and  then  looked  ahead  to  learn  the  canse,  and 
saw  the  smoke  by  the  log,  and  Big  John 
emerging  from  behind  its  end,  and  crossing 
the  road  to  the  mossy  bank.  Leedy,  wlw 
was  200  to  300  yards  below  the  log,  hearing 
the  first  shot,  turned  immediately,  and,  look- 
ing back,  saw  three  men  between  him  and 
the  log;  one  of  them  soon  crossing. the  road 
to  the  mossy,  bank,  from  which  he  and  Mills 
say  the  firing  was  renewed.  They  could  not 
have  been  deceived  about  what  they  swear 
they  saw  and  heard.  They  are  neither  in- 
terested nor  impeaciied.  Their  testimony  is 
freely  and  frankly  given ;  nothing  being  with- 
held, so  far  as  we  can  see,  tliat  might  benefit 
the  defendants,  to  whom  Mills  is  related,  and 
with  whom  he  is  on  friendly  terms.  Their 
statements  are  reasonable  in  themselves,  con- 
sistent with  each  other,  in  accord  with  undis- 
puted physical  facts,  and  strongly  corrobo- 
rated in  many  important  particulars.  That 
there  were  four  fresh  signs  of  men  behind 
the  log,  and  what  seemed  to  be  a  rest  under 
it,  is  positively  and  cirourastantially  sworn  to 
by  several  reputable  witnesses,  and  disputed 
by  none.  These  signs  and  this  supposed  rest 
are  accounted  for,  in  this  record,  solely  and 
alone  upon  the  theory  that  four  of  the  defend- 
ants were  behind  the  log.  and  made  them. 
Neither  is  the  finding  of  the  cartridge  shell 
behind  and  near  the  log  accounted  for,  unless 
it  be  true  that  it  was  there  dropped  from  the 
gnn  after  the  first  shot,  and  when  preparar 
tion  was  being  made  for  a  second  one;  the 
expulsion  of  the  empty  shell,  and  the  substi- 
tution of  a  loaded  one,  being  accomplislied  at 
one  and  the  same  time  by  the  easy  movement 
of  a  lever  on  the  gun  for  that  purpose. 
(That  an  empty  shell  was  previously  found 
on  the  mossy  bank,  and  tossed  upon  the  hill 
several  feet  in  front  of  the  log,  does  not  ex- 
plain the  presence  of  one  on  the  opposite  side 
and  behind  the  log.)  Furthermore,  it  is 
stated  by  Mills  and  Leedy,  and  by  all  the  de- 
fendants as  well,  that  from  the  first  shot  on 
the  mossy  bank  all  the  others  followed  "in 
rapid  succession."  Concerning  this  there  is 
no  diSiigreement  at  all.  The  conflict  is  as  to 
what  preceded  the  first  shot  from  that  place. 
Mills  and  Leedy  say  there  was  one  report, 
and  that  after  a  while,  when  a  man  (Big 
John)  had  passed  across  the  road  to  the  mossy 
bank,  the  firing  began  again,  and  continued 
at  very  brief  intervals  until  the  end;  while 
the  defendants  say  that,  when  the  firing  once 
began,  it  was  kept  up  without  interruption 
until  the  work  was  done;  Big  John's  lan- 
guage being:  "I  shot  as  fast  as  I  could." 
Jioyr,  that  there  was  some  considerable  time 
elapsing  between  the  first  and  second  shots — 
enough  for  a  man  to  walk  from  the  end  of 
log  across  the  road  to  the  mossy  bank,  as 
Mills  and  Leedy  say  the  fact  was — is  mani- 
fest from  what  two  other  witnesses  testify. 
Marion  Lewis  says  he  and  his  wife  heard  the 
first  shot:  that  he  said  to  her,  "That  was  a 
rouser;"  after  which  they  "talked  a  little 
about  it,  and  then  heard  several  shots  fired 
in  succession."     William  Trent,    who  was 
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traveling  on  the  same  road  behind,  but  not 
in  sigiit  of,  Sutton  and  Mills,  says:  "I  heard 
a  shot  fired  on  before  me,  and  then,  after 
a  while,  some  7  or  8  more."  The  testimony 
of  these  witnesses  corroborates  Mills  and 
Leedy  directly  as  to  the  interval  between  the 
first  and  second  shots,  and  circumstantially 
as  to  their  claim  that  they  were  tired  from 
different  places, — one  behind  the  log,  and  tlie 
other  from  the  mossy  bank.  That  Leedy  did 
not  see  the  defendants,  and  his  horse  did  not 
shy  at  them,  when  he  went  by  tlie  log  down 
the  rond,  by  no  means  proves  that  they  were 
not  behind  tlie  log,  and  that  he  did  not  in  fact 
see  three  of  them  there,  immediately  after  the 
first  shot  was  fired,  as  lie  says  he  did.  They 
may  have  been  by  the  log  in  a  stooping  post- 
ure, as  they  naturally  would  have  been,  if 
there  at  all,  and  thus  escaped  his  observation ; 
especially  as  he  was  riding  fast,  and  looking 
ahead,  and  not  to  the  side,  as  he  expressly 
swears  was  the  fact,  and  as  the  defendants 
admit,  so  far  as  the  riding  fast  is  concerned. 
Or  the  defendants,  seeing  him  for  150  to  200 
yards  before  he  reached  the  log,  as  they  could 
and  certainly  would  have  done,  if  tliere,  could 
easily  have  concealed  themselves  behind  tht? 
uplifted  and  spreading  roots  of  the  log  itself, 
which  are  shown  to  have  been  amply  sufficient 
for  that  purpose. 

Besides  its  direct  antagonism  to  well-estab- 
lished facts,  the  testimony  of  the  defendants 
is  inconsistent  in  itself.  Of  the  mnnner  In 
which  the  defendants  account  for  being  at 
this  particular  place  at  this  very  opportune 
and  auspicious  moment,  of  their  quiet  jour- 
ney the  niglit  before,  and  their  silent  sojourn 
upon  the  peaks  of  the  well-named  "  Trouble- 
some Ridges"  during  the  day,  and  up  to  the 
time  of  the  frightful  homicide,  we  now  make 
only  the  general  observation  that  the  stay  is 
extremely  suspicious  on  its  face,  and  may 
well  have  been  too  much  for  the  credulity  of 
an  intelligent  jury.  To  their  subsequent 
Statements  we  give  more  extended  notice  at 
this  point.  Is  it  not  strange  that,  with  inno- 
cent purpose,  and  without  any  sign  or  mo- 
tion attending  Little  John's  exclamation. 
Big  John,  who  says  he  was  looking  down  the 
road,  should  have  turned  immediately  at  the 
word,  and  shot  Sutton  from  liis  horse?  Is  it 
not  stranger  still  that  be  should  have  been 
able  to  do  so,  raising  his  gun  from  his  side, 
and  putting  the  ball  with  unerring  aim  so 
near  the  heart,  before  Sutton,  whose  present- 
ed or  rising  gun  had  caused  the  exclamation, 
could  fire  at  all?  There  was  no  inquiry  or 
explanation  as  to  what  Little  John  felt  or 
saw.  The  exclamation  was  its  own  inter- 
preter; and  Big  John  wheeled,  and  tired 
without  delay.  There  was  no  reason  why 
Sutton  should  not  have  fired  first,  if  he  had 
his  gun  presented,  as  Little  John  says,  or  was 
presenting  it,  as  other  defendants  say,  when 
Little  John  cried,  "Lord  have  mercy  I"  that 
evclamation  being  the  first  thing  to  attract 
Big  John's  attention,  as  he  liimself  says.  Is 
it  not  also  unreasonable  that  a  man  shooting 
alone  in  self-defense,  at  long  range,  and  sur- 


rounded by  armed  friends,  should  advance 
ui)on  his  victim,  firing  five  or  six  times  after 
he  had  fnllen  from  his  horse,  and  while  he  lay 
motionless  and  dead  upon  the  ground?  Big 
John  attempts  to  palliate  tliis  feature  of  the 
caseby  saving  he  fired  two  or  three  shots  before 
Sutton  fell  from  his  horse.  In  this  he  arrays 
himself  against  the  manifest  truth  of  the 
matter.  His  co-defendants,  even,  do  not 
pretend  to  sustain  bim  on  this  point.  Clint 
says  he  looked,  immediately  after  the  first  re- 
port, and  saw  Sutton's  riderless  horse  stand- 
ing in  the  road.  Mills  says  Sutton  fell  at 
the  first  shot,  and  all  the  proof  shows  such  to 
have  been  the  fact.  No  one  but  Big  .John 
states  or  intimates  the  contrary.  The  claim 
of  defendants  that  the  firing  commenced 
about  the  time  they  reached  the  road,  and 
that  Sutton  had  his  gun  presented  when  Big 
John  fired  the  first  time,  is  in  accord  witti 
the  testimony  of  their  cousin  Anderson,  who 
alone  corroborates  their  statement.  Ilesays: 
"I  saw  Sutton  raise  hia  gun.  Then  Jolin 
fired."  When  it  is  remembered  that  this 
witness  was  at  one  angle  of  an  almost  equi- 
lateral triangle,  with  Sutton  and  Big  John, 
respectively,  at  the  other  angles,  and  the 
sides  being  from  75  to  97  yards  in  length,  it 
must  seem  to  have  have  been  something  of 
a  stretch  of  vision  for  him  to  see  the  move- 
ments of  both  at  the  same  moment;  especial- 
ly is  this  so  when  it  is  further  remembered 
that  he  was  supposed  to  be  intent  on  his 
work,  that  he  might  complete  it,  and  soon 
follow  his  kinsman,  as  he  and  they  say  he  had 
promised  to  do.  The  probability  of  such  a 
sweep  with  the  eye, at  this  very  instantof  time, 
would  seem  much  greater  if,  for  any  reason, 
tlie  witness  had  previously  made  up  his  mind 
to  make  the  observation,  and  was  actually  on 
tlie  lookout  to  see  what  would  occur,  or  to 
give  a  signal  for  any  purpose.  Though  not 
directly  impeached,  this  witness  is  a  kinsman 
and  friend  of  the  defendants.  Finding  them 
in  great  need  of  corroboration  at  tliis  point 
in  tlieir  case,  knowing  their  theory,  and  nat- 
urally smarting  under  the  imputation  cast 
upon  him  by  his  own  arrest  before  the  mag- 
istrate on  a  charge  of  complicity  with  the  de- 
fendants in  the  commission  of  this  very  hom- 
icide, it  is  not  unlikely  that  he  gave  sonae 
play  to  his  imagination  while  upon  the  wit- 
ness Stand,  or,  at  least,  that  the  jury  so 
tbouglit. 

Til  at  Big  John  voluntarily  surrendered 
himself  to  an  officer  of  the  law,  and  boldly 
confessed  the  homicide,  is  not  a  fstct  of  much 
importance  as  affecting  his  guilt  or  inno- 
cence. Re  knew  that  the  act  was  witnessed 
by  Mills,  and  may  have  chosen  the  alterna- 
tive of  surrendering,  rather  than  to  fiee  the 
country.  He  confessed  no'.hing  that  was 
not  already  known.  Of  course,  no  one  can 
go  into  bis  thoughts,  and  with  certainty  de- 
termine the  motives  which  prompted  this  ac- 
tion; but  we  think  it  can  be  rejisonably  ex- 
plained upon  either  of  two  giounds,  both 
entirely  at  war  with  innocence  before  the 
law:  Fimt,  he  may  then  have  supposed  that 
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be  had  the  right  to  hunt  Sutton  down  and 
slay  him  because  Sutton  bad  threatened  bis 
life;  or.  aeeoncUy,  he  may  have  believed  that 
he  and  the  other  defendants,  five  in  all,  could 
establisb  a  caae  of  aelf-defenae  by  their  oaths, 
true  or  untrue. 

It  is  said  that  the  theory  of  the  defense 
mny  be  aided  by  the  position  of  Sutton's 
body  and  gun  as  tb^y  lay  upon  the  ground, 
and  the  condition  of  the  gun  when  found. 
Marion  Lewis,  one  of  tlie  first'  persons  to 
reach  the  place  after  the  defendants  had  gone 
away,  sa^-a:  "Sutton  was  lying  on  bis  back, 
with  his  head  at  edge  of  road,  and  body  at 
ahont  a  right  angle  to  the  road;  his  riglit 
arm  extending  out  from  his  body,  and  left 
arm  drstwn  np  and  bent  at  ell>ow,  the  hand 
lying  towards  the  liead.  His  gun  was  lying 
neai'  his  left  sliotildt^r,  the  mu^czle  pitssing  the 
head,  and  thebrt^ech  near  his  kft  arm,  oblique- 
ly to  the  road.  •  *  *  I  thinlc  Sutton's 
gun  was  coclced,  and  I  saw  Sampson  Will- 
iamslet  the  hammer  down."  John  Winkler 
says:  The  hammer  of  Sutton's  gun  was 
pulled  back.  The  gun  was  on  the  left  side  of 
Sutton,  with  the  muzzle  towards  the  road." 
We  see  but  little,  if  any,  importance  in  the 
position  of  the  body  and  the  gun,  since  we 
know  no  rule,  and  have  no  expert  testimony, 
by  which  it  uan  be  determined  on  which  side 
of  the  body  the- gun  would  have  fallen,  or  in 
what  condition  the  body  itself  and  Die  arms 
would  have  been  left,  if  the  gun  had  been 
presented,  or  had  not  been  presented,  when 
tiie  enemy's  fire  was  received.  Suppositions 
or  conjectures  about  such  a  question  cannot 
be  indulged  with  profit  or  satisfaction.  If 
the  gun  was  in  fact  cocked,  so  as  to  be  ready 
fur  shooting,  that  would  be  a  circumstance 
of  some  significance;  but,  if  only  lialf  cocked, 
tliat  would  not  be  so.  The  witnesses  just 
mentioned  seem  not  to  have  bad  their  atten- 
tion called  to  the  difference  between  cocked 
anil  half  cocked,  and  in  their  language  they 
make  no  distinction  between  the  two.  One 
of  them  says  be  thinks  the  gun  was  cocked, 
and  that  he  saw  the  hammer  1^  down.  The 
other  says  the  hiimnier  was  pulled  back. 
Uuw  far  it  was  pulled  back  neitlier  of  them 
says.  Tet,  whetlier  tl)e  gnn  was  cocked  or 
half  cocked,  in  either  case  the  hammer  would 
be  pulled  back  to  some  extent,  and  could  be 
let  down.  Big  John  says  lie  "sometimes 
carried"  his  Winchester  "lialf  cocked;"  and 
Grant  Jarvis,  speaking  of  sach  ritle,  says: 
"The  gun  is  usually  carrieil  at  half  cock,  the 
hammer  being  pulled  back  to  safety-notch." 
It  will  be  remembered  that  Mills  left  the  de- 
fendants near  the  body  of  Suttoh.  He  says 
tliey  agreed  to  stay  a  while.  They  say  they 
made  no  such  agreement,  but  admit  that 
they  did  in  fact  remain  a  short  while  after 
he  left.  Giving  his  own  language.  Mills 
farther  says:  "When  I  left  the  defendants 
and  the  body  of  Sutton,  his  Winchester  rifle 
by  by  his  right  side,  nearly  parallel  with 
bis  body,  with  muzzle  pointing  to  his  feet. 
and  t)ie  Inreecb  lying  on  or  under  that  part  of 
arm  between  shoulder  and  elbow."  If  this 


be  true,  the  defendants  mnst  have  changed 
the  position  of  the  gun,  if  nothing  more,  for 
it  is  shown  that  no  one  else  could  have  done  so 
before  Marion  Lewis  got  there,  and  found  the 
gu  n  on  left  side  of  body.  The  defendants  deny 
most  positively  that  they  went  any  nearer  the 
body  after  Mills  left,  or  that  they  touched  the 
gun.  What  the  truth  of  the  matter  is  we  can- 
not know;  yet  .it  is  easy  to  see  how  the  de- 
fendants could  have  seized  and  improved  this 
favorable  opportunity  to  make  evidence  tar 
themselves.  Undeniably,  their  present  de- 
fense had  occurred  to  them  before  Mills  went 
away,  for  he  says  Big  Joiin  liad  said  he  was 
compelled  to  shoot  in  self-defense,  and  An- 
derson inquired  if.  he  (Mills)  did  not  see  Sut- 
ton present  bis  gun.  Certainly,  it  would 
have  been  neither  unnatural  nor  a  bad  stroke 
of  policy,  from  their  stand-point,  for  them, 
with  the  thought  of  self-defense  uppermost 
in  their  minds,  and  the  opportunity  before 
them,  to  cock  the  gun,  and  give  it  and  Uie 
left  arm  any  position  they  deemed  most  sig- 
nificant, there  being  no  eye  to  see,  and  no 
witness  to  report,  the  act. 

A  fundamental  im-unsistency  in  the  claim 
of  innocence  on  the  part  of  the  defendants  is 
found  in  the  fact  tbnttliey  were  on  this  road 
at  all  when  Sutton  came  along.  Confessed- 
ly, they  knew  that  Sutton  was  accustomed 
to  travel  upon  this  road  on  Saturday  evening. 
They  bad  been  reassured  of  this  fact  through 
Clint's  inquiry  of  Leyer  only  a  few  days  be- 
fore. They  do  not  claim  to  have  supposed 
he  had  already  passed,  though  the  day  was 
almost  gone.  The  time  for  meeting  him 
was  ripe,  as  they  must  have  known.  It  can- 
not be  believed  that  they  entered  this  ruad, 
at  this  time  and  place,  without  thought  of 
Sutton,  and  with  innocent  purpose,  intend- 
ing, as  they  swear,  to  walk  upon  it  half  a 
mile  in  the  direction  of  Sutton's  still-house, 
and  to  the  home  of  their  uncle  George.  More 
than  four  hours  before,  they  were  as  near 
their  uncle's  house,  on  the  almost  opposite 
side,  and  about  one  mile  from  the  place  of  the 
homicide^  John  Ratliff,  who  is  in  no  way 
impeaclied,  says  he  saw  four  or  five  ai'med 
men,  between  10  and  12  o'clock  that  day, 
"coming  up  towards  top  of  ridge,  about  half 
way  from  still-liouse  to  George  Barnard's;" 
that  he  heard  one  of  them  say,  "We  will  go 
over  to  Uncle  George  Barnard's,  or  on  the 
ridge  opposite  Uncle  George  Barnard's;"  and 
the  same  witness  further  says  that  "at  differ- 
ent points  along  top  of  ridge  you  could  see 
parts  of  the  road  all  the  way  from  still-house 
to  place  of  killing."  Why  sliould  these  de- 
fendants spend  even  these  four  hours,  (con- 
ceding that  they  had  previously  been  further 
away  hunting  May  Lawson,  as  they  claim,) 
in  the  dead  of  winter,  within  half  a  mile  of 
their  uncle's  house,  and  without  their  din- 
ner? Why  should  they  approach  his  house, 
(for  Batliff  says  they  were  going  in  that  di- 
rection when  he  last  saw  them,)  pass  nearby, 
and  go  beyond,  only  to  enter  the  road  at  or 
near  a  large  log  by  the  road-side,  in  the  edge 
of  a  narrow,  "wooded  hollow,"  and  travel 
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thence  back  for  half  a  mile,  and  this  without 
any  thouf^ht  of  Sutton,  or  mention  of  his 
name?  We  believe  they  were  watching  for 
Sutton's  approach,  besetting  his  pathway,  fot 
the  purpose  of  talcing  his  life.  Their  own 
testimony,  thongh  denying,  goes  far  to  con- 
firm this  conviction  in  our  minds.  That  Sut- 
ton, on  horseback,  should  have  first  presented 
his  gun,  and  attempted  to  open  fire  on  four 
well-armed  footmen,  all  in  sight,  as  they  say 
they  were,  involves  the  highest  degree  of  Im- 
probability. To  have  done  so  would  have 
been  to  invite  certain  death.  But  if  they 
were  lying  in  wait  for  the  purpose  of  taking 
his  life,  as  we  belief  the  proof  clearly  shows 
to  have  been  the  real  situation,  and  he,  dis- 
covering them,  attempted  to  fire,  that  would 
in  no  sense  mitlgale  their  crime  in  killing 
him  in  pursuance  of  their  original  design.  In 
this  view,  it  matters  not  in  what  position  or 
condition  his  gun  was  found  after  his  death, 
or  in  what  position  he  held  it  when  shot. 
Regretful  as  we  may  be,  and  as  we  are,  that 
it  is  so,  the  verdict  of  the  jury  is  sustained 
to  our  entire  satisfaction. 

Next  we  pass  to  the  consideration  of  errors 
of  law  assigned  in  behalf  of  defendants. 

1.  After  verdict,  and  on  same  day,  motion 
for  new  trial  was  entered,  and  continued  un- 
til next  morning.  When  next  morning 
came,  counsel  for  defendants  made  successive 
motions  to  continue  the  motion  for  a  new 
trial  until  the  day  after,  or  until  the  after- 
noon of  the  same  day,  both  of  which  the 
court  refused,  "unless  good  ground  was 
shown  on  affidavit;"  whereupon  one  hour's 
time  was  asked  for  the  preparation  of  such 
affidavit,  and  this  was  refused,  "unless some 
ground  for  delay  to  write  affidavit"  should 
be  shown  or  stated.  Because  "no  grounds 
or  reasons  were  mentioned  or  offered  by  said 
counsel,  and  nothing  being  stated  in  refer- 
ence to  any  ground  or  reason  for  delay,  or 
stated  as  to  what  was  to  be  stated  In  said  af- 
fidavit, the  court  stated  that  ample  time  had 
been  given  already,  so  far  as  he  could  see, " 
and,  after  argument,  overruled  the  motion 
for  a  new  trial.  This  action  of  the  court  is 
now  assigned  as  error.  We  think  it  is  not 
error,  but  most  manifestly  right.  No  affi- 
davit was  produced,  and  no  fact  was  stated 
that  was  desired  to  be  placed  in  an  affidavit, 
nor  was  anything  stated  "in  reference  toany 
ground  or  reason  for  delay."  Further  in- 
dulgence was  not  required  by  any  rule  of  law 
or  practice,  in  the  absence  of  any  statements 
or  intimation  of  any  known  or  suspected 
fact  to  the  advantage  of  defendants,  or  that 
any  investigation  was  being  made  or  con- 
templated. 

2.  We  cannot  agree  to  the  suggestion  that 
the  jury  were  misled  or  erroneously  charged  on 
the  subject  of  apprehension  that  they  could, 
fairly  and  legitimately,  have  concluded  from 
tlie  instruction  given  that  the  defendants 
could  establish  self-defense  only  by  sliowing 
that  they,  or  one  of  them,  was  in  fact  in  dan- 
ger uf  death  or  great  bodily  harm  when  the 
fatal  shot  was  fired,  and  that  it  would  not  be 


sufficient  to  show  that  an  apprehension  of 
such  danger  was  entertained,  and  upon  rea- 
sonable grounds.  On  this  point  the  court 
said  to  the  jury;  "Self-defense,  therefore, 
rests  upon  necessity,  actual  or  apparent.  A 
common  assault,  not  actually  or  apparmUp 
endangering  life  or  great  bodily  harm,  will 
not  excuse  a  homicide  in  repelling  it.  But, 
to  excuse  a  homicide,  the  danger  of  life  or 
great  bodily  harm  must  be  real,  or  honestly 
belteted  to  i>e  so,  and  on  reasonable  groundn. 
The  danger  must  be  apparent  and  imminent 
and  existing  at  the  time  of  the  fatal  injury, 
or  honesUy  believed  to  be  so,  and  on  rea- 
sonable grounds.  The  belief  or  apprehension 
of  danger  must  be  founded  on  sufficient  cir- 
cumstances to  authorize  the  opinion  that  the 
purpose  to  kill  or  do  great  bodily  harm  then 
exists,  and  tlijs  fear  that  it  will  at  that  time 
l>e  executed."  This  extract  correctly  states 
the  law;  and  in  every  sentence,  as  is  readily 
seen  from  the  italics,  which  are  ours,  the 
court  distinctly  repudiates  the  idea  that  a 
homicide  can  be  justified,  or  self-defense  es- 
tablished, only  by  showing  the  existence  of 
real  danger.  Thelanguage  is  almost  precisely 
the  same  as  that  used  by  this  court  in  Rippy 
v.  State,  2  Head,  218,  and  approved  in  other 
cases.  Williams  v.  State,  8  Heisk.  S94;  Dra- 
per V.  State,  4  Baxt.  252;  Jackson  v.  State,  6 
Baxt.  457;  AUsup  v.  State,  5*  Lea,  869;  Hull 
V.  State,  6  I^ea,  257.  No  particular  complaint 
is  made  of  what  we  have  quoted,  standing  by 
itself,  but  the  main  criticism  is  of  what  fol- 
lowed. In  a  subsequent  part  of  the  charge, 
when  the  court  came  to  apply  the  law  more 
directly  to  the  facts  of  the  case,  the  jury  was 
told,  in  substance,  that  the  defendants  would 
be  guilty  of  no  crime  if  the  fatal  shot  was 
flreS  "under  a  well-founded  belief  and  appre- 
hension "  of  death  or  great  bodily  harm,  bnt 
that  they  would  be  guilty  of  some  offense  if 
the  shot  was  fired  "from  any  other  feeling 
than  a  well-grounded  fear  or  apprehension" 
of  such  danger.  The  objection  is  made  to  the 
words,  "well-founded"  and  "well-grounded." 
It  is  urged  that  their  use  was  improper,  er- 
roneous, and  well  calculated  to  mislead  the 
jury,  and  make  the  impression  on  their  minds 
that  they  must  find  that  there  was  in  fact 
danger  of  death  or  great  bodily  harm,  before 
the  defendants  could  be  acquitted.  How  such 
an  impression  could  have  been  made  (and  we 
have  no  evidence  or  reason  to  believe  that  it 
was  made)  by  the  language  used  it  is  difficult 
to  understand.  Gei-toiuly,  it  has  no  such 
meaning  to  us,  and  we  think  it  could  not  nat- 
urally or  reasonably  have  such  a  meaning  to 
the  jury.  "Well-founded"  and  "well-ground- 
ed" signify  the  same  thing,  confessedly:  and 
full  warrant  for  the  use  of  the  former  by  the 
trial  judge  is  found  in  the  opinion  of  this 
court  in  the  Rippy  Case.  There,  Judge  Gas- 
T7THEB8,  speaking  for  the  court,  said:  "So  a 
case  must  not  only  be  made  out  to  authorize 
the  fear  of  death  or  great  harm,  but  such  fear 
must  be  really  entertained,  and  the  act  done 
under  an  honest  and  well-founded  l>elief  that 
it  is  absolutely  necessary  to  kill  at  that  mo- 
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Bent  \o  save  himself  from  a  like  injury. "  2 
Erad,  221.  Moreover,  it  ia  incredible  that 
tbe  jary  coald  Lave  received  such  an  impres- 
■ion  from  these  terms,  when  considered  in  the 
light  of,  and  in  connection  with,  what  bad 
previously  been  told  them  on  the  subject  of 
apprehension.  It  whs  their  duty  to  consider 
the  whole  charge, — each  and  every  part;  and 
this  record  raises  no  doubt  in  our  minds  that 
they  did  so,  and  that  they  fully  understood  it. 
Besides,  upon  their  own  theory  of  the  case,  if 
tiie  defendants  had  any  apprehension  at  all, 
it  is  manifest  that  it  was  well  founded,  and 
that  they  could  in  no  event  have  been  injured 
by  the  charge  on  this  point. 

3.  In  the  next  place,  objection  is  made  to 
what  tbe  court  said  to  tbe  jury  about  the  ne- 
cessity of  an  overt  act.  The  charge  on  that 
lobject  is  as  follows:  "Previous threats  made 
by  tbe  deceased  against  defendant  will  not  of 
tbeDiselves  excuse  tbe  defendant  in  killing 
tbe  deceased;  but  there  must  be  eome  overt 
ect  or  toords,  at  t?ie  time,  dearly  tndieative 
<^f  a  present  purpoee  to  do  the  threatened  in- 
jury." So  much  of  this  instruction  as  re- 
qnires  an  overt  act  at  all,  to  justify  the  homi- 
cide in  this  case,  is  assailed  as  unsound;  the 
position  being  that,  whatever  may  have  been 
the  law  in  former  times,  an  overt  act  should 
not  be  required  in  this  day  of  tbe  revolver 
and  repeating  rifle,  especially  with  such  a 
man  as  the  deceased  is  shown  to  have  been. 
We  are  aware  of  no  change,  or  reason  for  a 
change,  of  the  law  on  this  subject  since  tbe 
decision  by  this  court  of  the  Rippy  Case,  al- 
ready referred  to,  in  which  the  language  of 
t!ie  opinion  is:  "Previous  threats,  or  even 
sets  of  hoatility,  bow  violent  soever,  will 
not  of  themselves  excuse  tbe  slayer ;  but  there 
mutt  betome  toordt  or  overt  aeti,  at  the  time, 
dearly  indicative  of  a  present  purpose  to  do 
the  injury."  2  Head,  219.  This  language  is 
precisely  the  same  in  meaning,  and  almost 
the  same,  word  for  word,  as  that  used  by  the 
trial  judge,  and  quoted  above.  This  is  es- 
pedally  so  as  to  the  portion  of  each  relating 
to  the  overt  act,  which  we  have  italicized  for 
the  parpose  of  emphasis.  The  language  of 
the  Rippy  Case  is  quoted  in  some,  and  ap- 
proved in  all,  of  the  following  cases,  since 
decided  by  this  court:  Williams  v.  State,  S 
Heisk.  394;  Draper  v.  State,  4  Baxt.  251; 
Hull  V.  State,  6  Lea,  256;  AUsup  v.  State,  5 
Lea,  369;  Jackson  v.  State,  6  Baxt.  457, 458. 
Tlie  opinion  in  the  case  last  cited  (Jackson's 
Case)  may  by  some  l>e  supposed  to  have 
ebanged  the  rule  laid  down  in  the  Rippy 
Case;  but  it  does  not  do  so  in  fact,  and  was 
not  so  intended,  as  is  readily  seen  from  tbe 
very  clear  and  vigorous  language  of  the 
writer,  the  lamented  Judge  MoFari.ano. 
He  expressly  recognizee  the  doctrine  of  the 
Rippy  Case  as  sound,  and  undertakes  to  show, 
and  does  show  to  a  demonstration,  that  dif- 
ferent facts  will  constitute  the  ever-necessary 
overt  act  in  different  cases;  that  greater  deoi- 
onstration  of  a  deadly  purpose  is  required 
where  the  slayer  and  slain  have  previously 
been  friends  than  where  they  have  been  ene- 


mies, and  (hf  deceased  has  made  threats 
against  the  life  of  the  defendant.  To  use  bis 
own  words,  be  says:  "The  necessary  overt 
act  in  the  one  case  might  be  different  from 
the  other.  It  is  ditHcult  to  lay  down  a  rule 
exactly  governing  all  cases,  tbe  circumstances 
of  tbe  cases  differ  so  widely.  Tbe  overt  act 
that  will  justify  a  defendant  in  assuming 
that  bis  own  lite  is  then  in  danger  must  de- 
pend upon  the  circumstances  of  each  particu- 
lar case."  6  Baxt.  458,  459.  This  quotation 
from  the  opinion  itself  is  sufficient  to  refute 
all  claim  that  the  learned  judge  delivering  it 
could  have  intended  to  say  that  the  overt  act, 
therefore,  required  by  all  tbe  authorities,  ex- 
cept the  Kentucky  cases,  could  or  should  be 
dispensed  with  in  the  administration  of  the 
critulnal  law  in  this  state.  The  Allsup  Case 
is  no  more  a  mudiflcation  of  tbe  Rippy  Case 
on  this  point.  Tbe  learned  judge  who  deliv- 
ered the  opinion  in  the  Allsup  Case,  in  ex- 
tracting the  true  rule  from  tbe  Williams  Case, 
(3  Heisk.  894,)  quotes  therefrom,  with  ap- 
proval, as  follows:  "There  must  be  words  or 
overt  acts,  at  the  time,  clearly  indicative  of  a 
present  purpose  to  do  the  injury;"  thus  using 
with  approbation  tbe  very  words  of  the  Rippy 
Case.  5  Lea,  370.  It  ia  true  tbe  Williams 
Case  is  criticised  in  tbe  Allsup  Case  for  con- 
fining the  overt  act  to  the  "moment"  of  th« 
homicide;  but  that  there  should  always  bean 
overt  act  to  constitute  self-defense  is  neither 
denied  nor  qneationed  in  tbe  slightestd^ree. 
Id.  It  is  further  said  in  tbe  Allsup  Case,  on 
the  same  page,  that  the  justification  "must 
appear  from  all  the  facts  and  circumstances 
of  the  entire  transaction,  taken  as  a  series  o£ 
events."  So  tbe  trial  judge  in  this  case  in- 
structed the  jury:  "No  exact  rule  of  law  can 
be  laid  down  which  will  govern  in  all  oases 
of  self-defense.  Bach  case  must  stand  upon 
its  own  facts  and  circumstances,  taken,  to> 
gether  as  a  series  of  events."  Thus  we  have 
seen  that  the  charge  with  respect  to  overt  act 
is  strictly  within  the  decisions  of  this  court, 
which  we  think  entirely  sound,  and  worthy 
to  be  followed.  But,  in  reality,  the  taking 
of  nice  distinctions  on  this  subject  could  have 
been  of  no  possible  moment  to  tbe  defendants 
in  this  case;  for,  if  their  theory  of  the  fatal 
meeting  was  to  be  credited  by  the  jury,  tbei« 
was  unquestionably  an  overt  act  on  the  part 
of  Sutton  of  tbe  most  marked  and  unmistak- 
able character;  and  on  tbe  other  band,  if  the 
theory  of  the  state  was  to  be  accepted,  the  de- 
fendants were  lying  in  wait,  and  no  overt  act 
by  Sutton,  however  violent,  would,  under 
such  circumstances,  have  Justified  them  in 
taking  bis  life. 

4.  And,  finally,  it  is  insisted  th^t  the 
charge  is  fatally  defective  in  that  it  omits  tbe 
usual  instruction  in  a  case  of  purely  circum- 
stantial evidence,  which  it  is  contended  this 
is,  as  to  all  the  defendants  except  Big  John. 
The  instruction  on  the  law  of  conspiracy  and 
reasonable  doubt,  or  so  much  of  it,  rather,  as 
need  be  here  noticed,  is  in  these  words:  "In 
this  case,  if  the  evidence  should  satisfy  your 
minds,  to  tbe  exclusion  of  all  reasonable 
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doubt,  that  the  dereiulants  entered  into  a 
conspiracy  to  go  and  hunt  up,  or  waylay. 
Henly  Sutton,  the  deceased,  and  to  kitl  him, 
then  the  act  of  any  one  of  tliem,  done  in  fur- 
therance of  the  common  design,  would  be  tiie 
act  of  all,  and  all  would  be  equally  guilty  of 
the  act,  and  liable  to  the  same  punishment 
therefor."  This  charge  is  not  assailed  as 
unsound  or  inaccurate,  so  far  as  it  goes;  but 
the  earnest  contention  is  that  the  oourt  should 
have  gone  further,  and  told  the  jury,  in  sub- 
Btsince,  that,  to  convict  the  defendants  in  this 
case,  the  proof  must  be  so  clear  and  cunvlno- 
ing  as  to  exclude  every  other  reasonable  hy> 
potbesiB  than  that  of  their  guilt,  and  that 
this  must  be  true  as  to  each  and  every  one  of 
them.  It  is  well  settled  now  that  such  addi- 
tional instruction  must  be  given  where  the 
guilt  of  the  acoused  is  sought  to  be  established 
upon  circumstantial  evidence  only;  and  that, 
tM>,  notwithstanding  the  doctrine  of  reason- 
able doubt  be  already  embraced  in  the  charge. 
Smith  V.  State,  2  Leg.  Bep.  56;  Turner  v. 
State,  4  Lea,  207.  Though  it  is  a  well-estab- 
lished and  just  practice,  we  do  not  think  the 
rule  applicable  to  the  case  before  us,  iiecause 
the  guilt  of  the  defendants  does  not  depend 
alone  on  circumstancial  evidence.  Sui'li  is 
not  the  dependence  of  the  state  as  to  any  one 
of  them.  That  such  is  the  case  as  to  Big 
John  is,  of  course,  not  Insisted,  fur  he  con- 
fesses that  he  dred  six  or  seven  shots.  That 
it  is  not  such  a  case  as  to  Anderson  is  equally 
clear.  Mills  says  tliat  he  saw  Anderson  Ore 
onetime.  Tosay  that  this  statement  of  Mills 
is  denied,  and  sliown  to  be  untrue,  does  not 
make  it  any  the  less  direct  testimony  of  the 
fact.  The  statement  is  not  a  mere  circum- 
stance tending  to  show  the  fact,  but  it  is  di- 
rect testimony  of  the  fact  itself.  Wliether 
it  was  true  or  not  is  quite  another  question, 
and  that  was  for  the  jury  to  determine,  under 
the  rules  with  respect  to  condicting  evidence 
and  the  doctrine  of  reasonable  doubt.  The 
case  against  the  otlier  three  defendants, 
though  partly  circumstantial*  is  likewise  not 
dependent  entirely  on  circunvitantial,  as  con- 
tradistinguished from  direct,  testimony. 
They  were,  in  fact,  upon  the  very  scene  of 
action,  as  theythemselves admit;  two  of  them 
armed  witb  Winchester  rifles,  and  the  other 
one  only  temtwrarily  absent,  and  then  Tei7 
ne>ur  by.  Not  only  were  they,  to  all  intents 
and  purposes,  present,  at  the  time,  so  that 
they  might  have  rendered  assistance,  if  nec- 
essary, but  the  positive  facts  of  the  record 
are  that  the  whole  five  of  the  defendants  were 
In  fairly  easy  reach  of  this  road  all  day,  that 
they  came  to  this  place  together,  and  tliat, 
after  the  act,  they  met  near  the  body,  con- 
sulted, and  departed  all  together.  Elisha 
Bays:  "We  all  met,  talked,, and  started  oft 
down  the  road  away  from  Sutton,  and  went 
on  home."  True,  there  are  many  circum- 
stances ramnected  with  these  facts,  and  throw- 
ing light  upon  them,  which  were  material 
and  important  to  be  considered  in  arriving  at 
a  just  conclusion  in  the  case;  yet  thiit  does 
not  make  it  acaseof  circumstantiul  evidence. 


In  one  sense,  of  course,  the  facts  wq  bav* 
just  mentioned  are  only  circumstances  indi- 
cating the  main  fact, — a  purpose  and  readi- 
ness to  encourage,  or  render  needed  assist- 
ance in  the  taking  of  Sutton's  life;  still,  thej 
are  not  merely  circumstantial  evidence,  in 
the  contemplation  of  the  oases  cited.  Other- 
wise, it  might  be  said  that  the  fact  that  Big 
John  discharged  his  gun  in  the  direction  of 
Sutton  was  but  a  circumstance  indicating  his 
purpose  to  kill.  That  would  be  unreasonable 
in  the  extreme.  Actual  and  ctose  association 
witb  the  principal  actor  near  the  scene,  and 
for  hours  before  the  time:  actual  preseDce 
with  him  when  the  act  is  done,  with  means 
of  rendering  assistance;  rallying  promptly 
aronnd  or  near  the  dead  body  after  the  deed 
is  acoomplished, — thus  sustaining  and  sup- 
porting the  principal  actor,  and  thereby  con- 
curring in  the  act  itself, — are  all  facts,  and 
not  mere  circumstances,  in  the  legal  sense; 
and  evidence  of  them  is  direct,  and  not  cur- 
cumstantlal,  evidence. 

Id  behalf  of  the  defendant  Glint,  it  is  well 
said  that  the  fact  that  he  had  no  gun.  and 
was  not  at  the  road,  when  Sutton  was  killed, 
should  weigh  something  in  his  favor.  Nev- 
ertheless, we  think  that  fact  becomes  anim- 
portant,  in  view  of  the  other  facts  that  he,  a 
few  days  before,  inquired  of  Clinton  Lever  if 
it  was  not  the  habit  of  Sutton  to  go  home 
Saturday  evening;  that  he  voluntarily  joined 
the  other  defendants  at  his  mother's  house 
the  night  before;  that  he  made  the  8ugge»- 
tion  that  tliey  should  go  out  upon  Trouble- 
some ridges  Saturday  morning;  and  tliat  b» 
stopped  on  the  side  of  the  hill,  from  whicb 
he  could  command  a  view  of  the  road  on 
which  Sutton  was  expected  to  travel,  and 
from  which  he  could  give  all  necessary  and 
desired  signals  to  the  other  defendants  at  or 
behind  the  log.  Whether  the  line  of  signals 
extended  further  up  the  hill  to  the  place 
whore  their  oousia  Anderson  stood,  it  is  not 
necessary  for  us  to  surmise.  If  it  be  true, 
as  we  believe  it  is,  that  the  other  defendants 
had  l>een  watching  different  parts  of  this 
road  during  the  day;  if  it  be  true  that  tiie 
other  defendants  made  the  undisputed  signs 
and  preparations,  and  were  lying  in  wait  at 
this  particular  place,  and  behind  the  log,  as 
we  believe  it  is, — then  it  cannot  be  true  tYiat 
defendant  Clint  was  ignorant  of  their  pur- 
pose, or  innocent  of  their  crime. 

We  have  given  this  case,  in  all  of  its  as- 
pects, a  most  solicitous  and  painstaking  c(m- 
sideration ;  and.  in  doing  so,  we  hesitate  not 
to  say  we  would  have  been  glad  to  find  these 
young  men  innocent  of  the  charge  laid  at 
their  door.  The  deceased  made  unjnst  and 
viole;]t  threats  against  two  of  them,  but  that 
can  afford  neither  moral  nor  legal  justitiGi»- 
tion  for  taking,  his  life.  Let  the  judgment 
be  affirmed. 

LxmTON,  FoLEES,  and  Snodorass,  JJ.,  oob- 
curring.  TuRNEnr,C.  J.,  dissenting,  because 
he  does  .not  believe  the  verdict  sustained  bj 
the  evideace. 


Digitized  by 


Google 


Tenn.) 


DIXON  0.  COOPER. 


445 


DizoiT  «t  al,  9.  Cooper. 

{Supremt  Court  of  Tennessee.     Oct.  26, 1889.) 

Death  or  Devisees — Lafsed  Legacies. 

L  Where  a  devisee  dies  before  his  testator, 
teaving  a  will  by  which  be  bequeaths  to  his  wife 
all  that  is  coming  to  him  from  the  first  testator,  the 
wife  has  no  interest  In  the  estate  devised  to  her 
husband,  althoufth  it  appear  from  the  circum- 
stances that  the  first  testator  intended  the  wife  to 
stand  in  her  husband's  shoes,  as  such  intention 
Hound  no  expression  in  the  will;  and  suob  devise 
b  deemed  to  have  lapsed. 

2.  HUL  &  V.  Code  Tenn.  }  8036,  provides  that 
"whenever  a  devisee  or  legatee  dies  before  the  tes- 
tator, or  is  dead  at  the  making  of  the  will,  leaving 
issue  who  survives  the  testator,  said  issue  shau 
t^e  the  estate  devised  or  bequeathed  as  the  dev- 
isee or  legatee  would  have  done,  had  he  survived 
the  testator,"  eto.  Held,  that  the  statute  applied 
only  to  cases  where  a  devisee  or  legatee  died  leav- 
big  issue,  and  not  to  every  case  where  such  person 
dies  before  testator. 

Appfiil  from  chancery  court,  Bradley  coun- 
ty; W.  H.  De  Witt,  Special  Chancellor. 

P.  B.  Maj/fteld  and  J,  N.  Aiken,  for  com- 
plainants. 8.  P,  Bant  and  D.  A.  Qant,  for 
respondent. 

Cau>wbi.i..  J.  Bennet  Cooper  made  and 
pablished  his  last  will  and  testament  on  the 
Sthdayof  February.  1873.  The  third  clause 
of  that  Willis  as  follows:  "I  will  and  bequeHth 
to  my  four  grandchildren  born  of  the  body  of 
Martha  Batt,  former  wife  of  James  Batt,  one 
whole  distributive  share,  to  be  equally  divid- 
ed among  said  four  grandchildren  Iwrnof  the 
body  of  said  Martlia  Batt;  said  Martha  Batt 
being  a  legal  lieir. "  This  testator  lived  some 
13  years  after  the  execution  of  this  will; 
and  the  legatees  and  devisees  thereunder  be- 
came well  acquainted  with  its  terms  and  pro- 
viaions,  as  we  infer.  Thomas  Batt,  one  of 
the  four  cbMdren  of  Martha  Batt  and  grand- 
children  of  the  testator,  knew  of  the  provis- 
ion made  for  him  in  thatdause  of  his  Krund- 
father's  will  just  qaoted  above;  and  on  the 
27th  of  January,  1882,  he  made  hia  will, 
the  second  clause  of  which  is  in  these  words: 
"I  give  and  bequeath  to  my  wife,  Koxey 
Batt,  all  my  estate  that  is  coming  to  me  from 
my  grandfather.  Bennet  Cooper."  On  the 
next  day  Thomas  Batt  died  without  issue, 
leaving  his  wife,  Boxey,  surviving.  Th<>re- 
after,  in  due  time,  the  will  of  Tlioiaas  Batt 
was  admitted  to  probate,  James  L.  Kiiby  be- 
ing qualiUed  as  executor  thereof.  Bennet 
Cooper,  the  original  testator,  and  grandfa- 
ther of  Thomas  Batt,  lived  until  the 

day  of ,  1886,  and  then  died.     His  said 

will,  made  in  1873,  was  tlien  probated,  and 
Dempsy  Cooper  l)ecame  his  executor.  Eioxey 
Batt,  widow  of  Thomas  Batt,  intermarried 
with  William  Dixon;  and,  on  the  ICth  of 
January,  1889,  she  and  her  husband,  and  the 
executor  of  Thomas  Batt,  filed  this  bill,  to 
recover  from  Dempsy  Cooper,  executor  of 
Bennet  Cooper,  that  part  of  tbelatter's  estate 
given  to  Thomas  Batt  by  the  third  clause  of 
his  (Bennet  Cooper's)  will.  The  ctiancellor 
dismissed  the  bill  on  demurrer,  and  com- 
plainants have  appealed  to  this  court.  It  is 
all<>ged  in  the  bill  tiiat  Bennet  Cooper  knew 


of  the  death  of  Thomas  Batt,  and  that,  not>< 
withstHjiding  this  knowledge,  lie  (Bennet 
Cooper)  permitted  the  provision  in  his  own 
will  for  the  benefit  of  Thomiis  Batt  to  stand 
unchanged.  And  from  tlie  facts  thus  alleged 
it  is  urgfd,  in  argument  at  the  bar.  that  it 
was  the  clear  intention  of  Bennet  Cooper  that 
complainant  Boxey,  the  widow  of  Thomas 
Batt,  should  take  the  share  of  her  husband 
under  his  (Bennet  Cooper's)  will;  and  that, 
such  being  his  intention,  it  should  preyail, 
and  she  should  have  the  relief  sought  in  h^r 
bill. 

The  object  of  all  constraction  is  to  arrive 
at  the  intention  of  the  testator,  and,  when 
ascertained,  that  intention  will  be  enforced, 
unless  contrary  to  law  or  public  policy.  But 
that  intention  must  be  learned  from  tlie  lan- 
guage used  in  the  will,  aided,  when  neces- 
sary, by  the  peculiar  facts  and  circumfUinces 
surrounding  the  testator  at  the  time  of  its  ex- 
ecution. Looking  to  the  language  of  Ben- 
net Cooper's  will,  and  applying  this  primary 
rule  of  interpretation,  no  provision  whatever 
is  found  for  the  contingency  which  happened. 
Hence,  the  course  of  the  property  given  to 
Thomas  Batt  roust  be  determined  alone  by 
rules  of  law  applicable  to  such  a  case.  The 
testator  neither  declared  for  himself  what 
course  it  should  take  in  case  he  should  sur- 
vive bis  grandson,  for  whom  the  provision 
was  made,  nor  did  he  undertake  to  authorb.e 
the  latter,  in  such  event,  to  dispose  of  it  by 
his  own  will.  If  the  facts  alleged  were  ad- 
mitted to  be  sufficient  to  show  that  Bennet 
Cooper,  after  the  death  of  Thomas  Batt,  de- 
sired and  intended  that  the  widowof  Thomas 
Batt  should  stand  in  his  shoes,  and  enjoy  the 
provision  made  for  him,  that  would  manifest- 
ly give  her  no  interest  or  benefit  nnder  the 
will  of  Bennet  Cooper,  previously  executed, 
for  the  very  evident  and  all-sufScient  reason 
that  no  such  desire  and  intention  were  incor- 
porated in  the  will.  A  mere  desire  and  in- 
tention on  the  part  of  A.  that  B.  shall  have  a 
share  of  A.'s  estate,  or  that  B.  shall  take 
place  of  C,  who  is  in  fact  provided  for,  if  C. 
die  before  A.,  will  confer  no  rights  upon  B., 
unless  such  desire  and  intention  find  expres- 
sion in  the  will. 

The  next  position  taken  in  behalf  of  com- 
plainants is  that  the  will  of  Bennet  Cooper 
vested  an  inchoate  right  in  ThomRS  Batt, 
which  he  could  and  did  eftectually  dispose  of 
by  his  will.  Tliis  proposition  is  predicated 
on  the  assumption  that  our  statute  was  taken 
from  the  English  statute,  and  that  the  latter 
has  been  construed  by  the  English  courts  to 
vest  the  right  and  confer  the  power  hera  con- 
tended for.  Our  statute  is  in  these  words: 
"Whenever  s  devisee  ot  leratee  dies  before 
the  testator,  or  is  dead  at  the  making  of  the 
will,  leaving  issue  who  survives  the  testator, 
said  issue  shall  take  the  estate  devised  or  be- 
queathed as  the  devisee  or  legatee  would  liave 
dune,  had  he  survived  the  testator,  unless  a 
different  disposition  thereof  is  made  or  re- 
quired by  the  will. "  Mill.  &  V.  Code, J  8036; 
Thomp.  &  S.  Code,  §  2196.    The  English 
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statote  iB  as  follows:  "That  where  any  per- 
son,  being  a  child  or  other  issue  of  the  testa- 
tor, to  whom  any  real  or  personal  estate  shall 
be  devised  or  bequeathed,  for  any  estate  or 
interest  not  determinable  at  or  before  the 
death  of  such  person,  shall  die  in  the  life- 
time of  the  testator,  leaving  issue,  and  any 
such  issue  of  such  person  shall  be  living  at 
the  time  of  the  death  of  the  testator,  such 
devise  or  bequest  shall  not  lapse,  but  shall 
take  effect  as  if  the  death  of  such  person  had 
happened  immediately  after  the  death  uf  the 
testator,  unless  a  contrary  intention  shall  ap- 
pear by  the  will."  1  Vict.  c.  26,  §  88;  1 
Jarm.  Wills,  (Band.  A  T.  Ed.)  638.  It  is 
first  to  be  observed,  with  respect  to  these  stat- 
utes, tliat  they  are  intended  alone  to  meet  the 
case  where  a  devisee  or  legatee  dies  "leaving 
issue, "  and  not  every  case  where  such  per- 
son dies  before  tlie  testator.  Therefore,  the 
statutes  have  no  application  to  the  case  be- 
fore us,  and  afford  no  foundation  for  the 
proposition  insisted  upon,  inasmuch  as 
Thomas  Batt,  the  devisee  or  legatee,  did  not 
die  "leaving  issue, "  but  died  "without  issue." 
If  aattiority  were  necessary  for  this  construc- 
tion, we  have  it  in  Strong  v.  Ready,  9  Humph. 
17U,  where  this  court  held  that  the  statute  in 
question  bad  no  application,  because  the  dev- 
isee died  without  issue.  It  results  that  the 
present  case  must  be  determined  upon  the 
law  as  it  existed  before  the  enactment  of  those 
statutes,  and  as  it  has  since  been  administered 
in  cases  to  which  tliey  are  not  applicable. 
The  sreiieral  and  well-settled  rule  in  all  cases 
not  within  the  scope  of  those  statutes  is  that 
all  devises  and  legacies  shall  be  deemed  lapsed 
if  the  devisee  or  legatee  dies  in  the  life-time 
of  the  testator.  4  Kent,  Comm.  541 ;  1  Jarm. 
Wills,  617;  Morton  v.  Morton,  2  Swan,  319: 
8  Meigs.  Dig.  §  2750;  2  Kedf.  Wills,  p.  484. 
§  50.    That  rule  governs  this  case. 


Hestbb  v.  Hesteb. 
(Supreme  Coxirt  of  Tennessee.    Dec.  S,  1S89.) 

HuSBiLNS  AND  WiPB — ACTIONS. 

1.  Mill.  &  V.  Code  Tenn.  S  3505,  provides  that, 
"whereahuabandhasdesartedhis  family,  the  wife 
may  prosecute  or  defend  in  his  name  any  action 
whicb  he  might  have  prosecuted  or  defended.  She 
may  also  sue  and  be  sued  in  her  own  name  for  any 
cause  of  action  accruing  subsequently  to  such  de- 
sertion."  A  declaration  alleged  that  defendant 
agreed,  If  plaintiff  would  dismiss  a  suit  for  breach 
of  promise  and  seduction  against  his  son,  and  mar- 
ry the  latter,  that  he  (defendant)  would  support 
them;  that  plaintiff  did  this,  when  defendant  by 
slandering  her,  persuaded  her  husband  to  sue  her 
for  divorce,  and  abandon  her;  that  defendant  then 
induced  her  husband  to  have  her  arrested,  and 
prosecute  her  for  murder,  and  assisted  in  the  pros- 
ecution ;  but  that  plaintiff  was  acquitted.  Held, 
that  a  demurrer  to  the  whole  declaration,  on  the 

ground  that  plaintiff  should  have  joined  her  hus- 
and  in  the  action,  was  too  broad,  as  the  declara- 
tion showed  desertion,  and  that  some  of  the  causes 
of  action  accrued  thereafter,  for  which  plaintiff 
could  sue  alone. 

3.  The  alleged  acts  of  defendant  prior  to  the 
husband's  desertion  may  be  considered  on  the  ques- 
tion of  damages,  though  plaintiff  oould  not  sue  in- 
dependently for  suoh  acta. 


Appeal  from  circuit  court,  Sumner  county; 
Jo  W.  Stark,  Judge. 

Action  by  lihoda  E.  Hester  against  Sam-  ' 
uel  T.  Hester.    A  demurrer  to  the  declara- 
tion was  sustained,  and  plaintiff  appeals. 

S.  F.  Wilaon,  J.  M.  Head,  and  C.  R.  Head, 
for  appellant.  Munday  <£  Elktn  and  J.  M. 
Anderson,  for  appellee. 

Tttrnet.  O.  J.  The  summons  requires 
the  defendant  "to  answer  for  falsely  and  ma- 
liciously attempting  to  ruin  her  character, 
and  for  separating  her  and  her  husband." 
The  declaration  avers  that  Taylor  Hester,  a 
son  of  defendant,  seduced  plaintiff  under  a 
promise  of  marriage,  liegot  her  with  child, 
and  then  refused  to  marry  her.  That  she 
commenced  suit  for  breach  of  promise  and 
seduction,  attaching  property.  That  he  there- 
after assured  her  of  his  love,  and  willingness 
to  marry  her.  That  the  defendant,  Samuel 
T.  Hester,  urged  her  to  marry  his  son  Tay- 
lor, and  dismiss  her  suit;  that,  if  she  would 
do  so,  he  would  take  them  to  his  house,  and 
see  that  they  always  had  a  good  home  and 
support.  That,  being  thus  urged  and  per- 
suaded, she  did  dismiss  her  suit,  marry  the 
said  Taylor,  and  go  to  the  house  of  her  father- 
in-law  to  live.  That  the  action  taken  by  bar 
husband's  father  was  for  the  purpose  of  get- 
ting rid  of  her  suit  through  the  marriage,  and 
then  of  breaking  up  the  marriage  by  alienat- 
ing her  husband's  love  for  her  through  false- 
hood and  slander  against  her  reputation,  de- 
siring to  enable  her  husband,  under  tlie  form 
of  law,  to  be  rid  of  her,  and  his  obligation  to 
support  ber.  That  by  these  means,  and  in 
accordance  with  his  scheme,  the  defendant 
did  induce  his  son  to  abandon  her,  and  Hie  a 
bill  for  divorce  on  the  chargeof  adultery  with 
George  Martin.  That  on  the  following  day 
she  was  driven  from  home  by  her  bust>and, 
through  the  influence  of  his  father,  the  de- 
fendant. That,  on  the  same  day,  George 
Martin  was  killed,  and  the  defendant  induced 
her  husband  to  charge  her  with  the  murder, 
and  to  have  her  arrested  and  prosecuted  on 
that  charge  before  a  magistrate,  and  in  the 
circuit  court.  That  defendant  assisted  in  the 
prosecution,  and  furnished  money  for  that 
purpose,  and  she  was  acquitted.  That  by 
slander,  falsehood,  insinuation,  and  suborna- 
tion of  perjury  he  did  separate  her  and  her 
husband,  and  deprived  her  of  bis  love,  affec- 
tion, and  support.  To  the  declaration,  sev- 
eral grounds  of  demurrer  are  assigned,  rais- 
ing the  question  of  the  right  of  the  plaintiff 
to  sue  without  joining  her  husband  aa  plain- 
tiff. 

Our  statute,  (Mill.  &  V.  Code,  §8505)  pro- 
vides that,  "  where  a  husband  has  desert«d 
his  family,  the  wife  may  prosecute  or  defend 
In  his  name  any  action  which  be  might  have 
prosecuted  or  defended.  She  may  also  sue 
and  be  sued  in  ber  own  name  for  any  cause 
of  action  accruing  subsequently  to  such  de- 
sertion." Taylor  Hester  could  have  main- 
tained  no  action  for  the  alleged  fraudulent 
conduct  of  the  defendant  iu  procuring  the 
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dismissal  ot  tbe  soit  for  breach  of  promise 

and  seduction.  This  is  a  sufficient  reason  fur 
holding  the  wife  cannot.  He  and  the  wife 
could,  however,  have  maintained  an  action 
for  breach  of  the  promise,  made  in  considera- 
tion of  the  dismissal  of  that  suit  and  their 
marriage,  to  furnish  a  home  and  support. 
The  husband  could  have  maintained  an  ac- 
tion against  the  father  for  slandering  and 
traducing  tbe  wife,  thereby  causing  tlie  hus- 
band to  lose  bis  confidence  in  lier,  and  to  sep- 
arate from  her,  and  to  file  bis  bill  for  divorce. 
If  the  husband  was,  by  slander  and  falsehood 
of  tbe  father  against  the  reputation  of  the 
wife,  induced  to  withdraw  bis  afTection  and 
support  from  her,  he  could  have  maintained 
BO  action  therefor.  He  could  have  main- 
tained an  action  for  a  false  charge  of  adul- 
tery, murder,  etc.,  or  for  malicious  prosecu- 
tion of  the  wife  set  on  foot  by  the  father,  and 
M>  for  false  imprisonment.  Tbe  fact  that  for 
snob  causes  tbe  suit  would  ordinarily  be  in 
tbe  name  of  husband  and  wife  makes  no  dif- 
ference, as  the  prosecution  is  for  the  benefit 
of  the  husband.  The  declaration  makes  a 
case  of  desertion,  with  a  certainty  that  some 
of  the  causes  of  action  accrued  subsequent 
thereto,  and  for  these  she  may  sue.  The  fact 
of  desertion  Is  not  confined  to  tbe  time  of  the 
actual  separation  of  the  parties,  or  the  driv- 
ing away  by  tbe  husband  of  the  wife,  but 
may  have  existed  from  a  period  anterior,  as 
the  conduct  and  treatment  of  the  husband  to 
tbe  wife  may  show.  While  no  independent 
action  by  the  wife  will  lie  for  the  acts  of  the 
defendant  in  bringing  about  a  dismissal  of 
her  suit  for  seduction  and  breach  of  promise, 
nor  (or  the  other  alleged  acts  prior  to  the  hus- 
band's desertion,  the  facts  may  be  looked  to 
on  the  question  of  damages  in  the  present 
suit,  if  shown  to  have  been  a  part  of  tbe  plan 
alleged  in  tbe  declaration.  The  statute  is 
clearly  susceptible  of  the  construction  here 
given  to  It.  Courts  will  not  look  through  a 
magnifying  glass  for  purely  technical  de- 
fenses to  such  actions.  The  demurrer  goes 
to  the  whole  declaration,  and  is  therefore  too 
broad.  The  judgment  sustaining  thedemur- 
rer  is  reversed,  the  exceptions  to  the  report 
of  the  commission  of  referees  allowed,  and 
the  cause  remanded. 


O'GOMNER  0.  O'COMKXB  St  oi. 

(Supreme  Court  of  Ten?i«8«e«.    Oct.  19, 1889.) 

VnrooB's  Lntir — AssnvpTiON  bt  Oka^ntrb  —  Bx- 

BOUTOBS — UaBSHAUNO    ASSETS. 

1.  Wtaere  the  grantee  ot  land  subject  to  a  ven- 
dor's Uea  covenants  In  the  deed  to  assume  and  pay 
the  purchase  money  due  from  his  grantor,  and  se- 
cored  by  such  lien,  such  covenant  being  a  part  of 
tbe  consideration  for  the  land,  he  becomes  peraon- 
allj  liable  to  tbe  original  vendor  for  the  amount  of 
his  incumbrance  npon  the  land. 

8.  The  personal  estate  of  an  intestate  is  prima- 
rily liable  for  the  discharge  of  incumbrances  upon 
his  land  for  the  purchase  money  thereof,  whetner 
soch  incumbrance  was  crested  by  the  intestate 
hhaself ,  or  by  his  grantor,  when,  in  the  latter  case, 
he  astames  its  discharge  as  part  of  the  oonsidera- 
tiM  of  the  grant  to  blm. 
luuna,  Bif.  J.,  disaenting. 


Appeal  from  chancery  court,  Knox  county; 
Henbt  B.  Gibson,  Chancellor. 

Webb  (C  MoClung,  for  appellant.  Colyar, 
Mark*  <£  Childreu  and  Taylor  di  Hood,  for 
respondents. 

LuBTON,  J.  Thomas  O'Connor  died  in 
1882,  intestate,  and  without  issue,  leaving  a 
large  real  and  personal  estate.  Under  the 
statute  of  descents  and  distribation,  his  wid- 
ow, who  is  likewise  his  administratrix,  is  liia 
sole  distributee,  and  entitled,  after  payment 
of  his  debts,  to  his  entire  personal  estate. 
The  heirs  at  law,  to  whom  tbe  real  estate  de- 
scends, are  the  brothers  and  sisters  of  the  in- 
testate, and  the  representatives  of  such  as  are 
dead.  Thus  the  beii-s  and  distributees  are  not 
the  same  persons,  and  the  fact  has  given  rise 
to  a  controversy  as  to  whether  the  personal 
estate  is,  in  equity,  the  primary  fund  for  tiie 
discharge  of  certain  incumbrances  upon  lands 
of  the  intestate.  The  parties  in  interest  have 
submitted  to  tbe  chancery  court  an  agreed 
case,  as  provided  by  the  statute,  and  from  the 
decree  of  the  chancellor  the  administratrix  has 
appealed. 

The  agreed  case  shows,  first,  that  at  the 
time  intestate  acquired  one  of  the  tracts  of 
litnd  which  he  owned  at  his  death  it  was  sub- 
ject to  a  vendor's  lien  to  secure  certain  pur- 
chase-money notes  made  by  tbe  immediate 
vendor  of  Mr.  O'Conner;  that  Mr.  O'Connor, 
as  a  part  of  the  consideration  for  the  purchase, 
expressly  assumed  and  agreed  to  pay  off  the 
incumbrance,  and  to  pay  to  his  immediate  ven- 
dor an  additional  sum  of  93,000.  This  agree, 
ment  was  contained  in  the  deed  to  O'Conner; 
and,  to  secure  the  payment  of  both  sums,  a 
lien  was  retained  on  the  face  thereof.  Notes 
were  executed  and  delivered  for  the  sum  to 
be  paid  his  Immediate  vendor;  but  there  was 
no  substitution  of  intestate's  notes  for  those 
of  the  seller,  and  no  communication  whatever 
between  Mr.  O'Conner  and  the  creditor.  At 
Mr.  O'Connor's  death  no  part  of  the  purchase 
money  due  on  this  tract  of  land  bad  been 
paid, — neither  that  which  was  due  directly  to 
his  immediate  vendor,  nor  that  which  he  had 
assumed  and  engaged  to  pay  for  his  vendor. 
The  lien  of  the  original  purchase  money,  as 
well  as  that  due  immediately  from  intestate 
to  his  vendor,  was  subsequently  enforced  in 
a  suit  against  the  heirs  to  wliom  tbe  incum- 
bered land  liad  descended,  to  which  the  ad- 
ministratrix nf  O'Conner  was  not  a  party,  and 
these  incumbrances  have  been  paid  by  a  sale 
of  the  land.  The  heirs  now  ask  to  have  the 
sums  thus  enforced  against  the  lands  reim- 
bursed out  of  the  personal  estate  of  the  intes- 
tate, which,  it  is  admitted,  is  sutficient  for 
tliis  purpose.  A  second  tract  which  descend- 
ed to  the  heirs  was  incumbered  with  a  lien 
to  secure  purchase-money  notes  made  by  tbe 
intestate.  This  lien  has  been  likewise  en- 
forced under  a  bill  against  tbe  heirs,  and  the 
land  sold  for  its  satisfaction;  and  (or  this  sum 
they  likewise  seek  reimbursement  out  of  the 
personalty.  Two  questions  arise  from  these 
facts:    First.  Is  the  personal  estate  the  pri- 
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mary  fond,  as  between  the  distributees  and 
the  heira,  for  the  satisfaction  of  a  lien,  or 
charges  upon  the  lands,  at  the  time  they  were 
acquired  by  the  intestate;  the  lien  not  being 
to  secure  a  debt  originally  created  by  tlie  in- 
testate, but  one  assumed  by  him  as  a  part  of 
the  consideration  to  be  paid  for  the  land, 
when  there  has  been  no  communication  be- 
tween the  intestate  and  original  vendor,  to 
whom  the  debt  thus  assumed  was  due?  The 
aecond  question  is  whether  a  debt  created  by 
the  intestate  for  the  purcliase  of  land  is,  as 
between  the  distributee  and  heirs,  a  primary 
oharge  on  the  personal  estate,  or  does  ttie  heir 
take  the  land  outn  oneret 

It  may  be,  at  the  outset,  admitted  that 
where  lands  descend  subject  to  a  charge,  or 
mortgage,  or  lien,  not  created  by  the  intes- 
tate, which  was  never  his  personal  debt,  or 
one  for  which  he  could  have  been  held  per- 
sonally liable  by  the  creator,  the  heir.  In  such 
case,  would  take  the  land  subject  to  the  in- 
cumbrance, and  could  not  call  upon  the  per- 
sonal estate  to  have  his  lands  exonerated 
from  the  burden.  This  would  follow  for  the 
obvious  reason  that  the  incumbrance  was 
never  the  del)t  uf  the  intestate,  and  his  ad- 
ministrator could  not  therefore  be  c^led  upon 
to  discharge  it. 

The  first  m«tter  to  be  determined,  before 
we  can  reach  a  solution  of  the  first  question, 
is  to  decide  wliether  tiie  intestate  had  made 
liimself  personally  responsible  for  the  incum- 
brance. The  agreed  case  states  that  in  the 
deed  accepted  by  the  intestate  there  was  a 
clause  whereby  the  vendee  assumed  the  un> 
paid  purchase  money,  and  agreed  to  pay  the 
same.  It  is  true,  this  promise  or  assump- 
tion is  not  made  directly  to  the  creditor,  but 
only  to  the  vendor,  who  was  the  debtor.  The 
payment  of  this  incumbrance  was,  howev- 
er, a  part  of  the  consideration  for  the  land. 
The  undertaking,  in  effect,  was  that  the 
vendee  should  pay  the  vendor  the  sum  of 
83,000,  and,  in  addition,  should  assume  and 
pay  off  his  lien  upon  the  land.  The  price 
the  vendee  was  to  pay  for  the  land  was  the 
sum  of  $3,000,  plus  the  lien  debt.  That  this 
was  the  plain  intent  and  meaning  is  most 
manifest  from  the  fact  that  the  covenant  in 
ttie  deed  is  not  merely  that  he  took  the  land 
subject  to  the  incumbrance,  or  that  the  ven- 
dor was  to  be  indemnified  against  personal 
liability  on  account  thereof;  but  that  he  ex- 
pressly agrees  to  assume  and  pay  oS  the  out- 
standing notes  for  purchase  money  due  from 
his  grantor  to  the  vendor  of  the  latter;  and 
these  notes,  and  their  dates,  and  amounts, 
and  payer,  are  precisely  described.  To  se- 
cure the  grantor  against  default  either  in  the 
payment  of  the  lien  debt  thus  assumed,  or  in 
the  payments  directly  made  to  him,  an  ex- 
press lien  is  retained  on  the  face  of  the  deed 
accepted  by  the  purchaser.  This  was,  there- 
fore, not  a  promise  to  pay  the  debt  of  an- 
other, or  to  be  answerable  for  the  debt,  de- 
fault, or  miscarriage  of  another;  but  was  a 
promise,  rather,  to  pay  his  own  debt  to  a 
third  person,  designated    by  bis   creditor. 


That  the  intestate,  by  the  acceptance  of  (lie 
deed  containing  this  assumption  of  the  lien 
del>t,  made  himself  personally  res]>onsibl«  to 
the  creditor  holding  the  lien,  will  not  at  this 
day  admit  of  doubt.  Upon  this  subject,  Mr. 
Pomeroy  says:  "The  mortgagor  may  not  only 
convey  the  premises  'subject  to'  the  mort- 
gage. He  may  also  convey  them  in  such  a 
manner  that  the  grantee  assumes  the  pay- 
ment of  the  mortgage  debt,  and  thus  renders 
himself  personHliy  liable  therefor.  The  ele- 
ment which  lies  at  the  bottom  of  such  as- 
sumption, and  which  alone  gives  it  effiracy, 
according  to  the  theory  held  by  some  courts, 
is  the  fact  that  the  mortgage  debt  is  included 
in  the  purchase  price,  as  a  constituent  part 
thereof,  and  the  grantee  actually  {lays  or  se- 
cures to  his  grantor  only  the  balance  of  the 
gross  price,  after  deducting  such  debt.  No 
particular  form  of  words  is  necessary  to  cre- 
ate a  binding  assumption.  It  is  suflicient 
that  the  language  shows  unequivocally  an 
intent  on  the  part  of  the  grantee  to  assume 
the  liability  of  paying  the  mortgage  debt; 
but  this  intent  most  clearly  appear.  When 
the  deed  executed  by  the  grantor  contains  a 
clause  sufficiently  showing  such  an  intent, 
the  acceptance  thereof  by  the  grantee  con- 
summates the  assumption,  and  creates  a  per- 
sonal liability  on  his  part  which  inures  to  the 
iMnefit  of  the  mortgagee,  as  though  he  bad 
himself  executed  the  deed. "  3  Pom.  £q.  Jur. 
§  1206.  The  person  who  thus  assumes  a 
mortgage  on  his  debt  l>ecomes,  as  to  the 
mortgagor  or  lienor,  the  principal  debtor,  and 
the  mortgagor  a  surety.  Upon  such  a  prom- 
ise, the  original  vendor  could  have  main- 
tained an  action  at  law.  Moore  v.  Stovall,  2 
Lea,  543.  This  is  upon  the  ground  that  the 
original  vendor,  in  adopting  the  act  of  the 
vendee  for  his  benefit,  is  brought  into  privity 
with  the  promisor,  and  may  enforce  the  prom- 
ise as  if  it  were  made  directly  to  him.  Law- 
rence v.  Fox,  20  N.  y.  268;  Burr  v.  Beers.  24 
N.  Y.  178;  Thompson  v.  Bertram,  14  Iowa. 
476:  Thompson  v.  Thompson.  4  Ohio  St.  333. 
But  it  Is  insisted  that  if  it  be  admitted  that 
the  intestate  had  made  himself  personally 
liable  to  the  owner  of  the  incnmbranoe  for 
the  assumption  of  the  debt,  in  the  manner 
heretofore  shown,  this  promise  and  liability 
is  only  collateral.  That,  the  debt  l>eing  one 
not  originally  contracted  by  him.  his  liability, 
growing  out  of  the  promise  to  pay  it,  only 
makes  it  bis  debt  with  respect  to  the  land, 
which  continued  to  be  charged  with  the  lien, 
and  which  was  therefore  the  primary  fund 
for  its  payment;  and  that  the  rule  in  equity 
in  respect  to  incumbrances  upon  lands  de- 
scribed is  that,  it  the  incumbrance  was  not 
created  by  the  ancestor,  the  heir  takes  the 
land  own  onere,  and  cannot  call  upon  the 
personal  estate  to  exonerate  it;  and  that  the 
rule  is  not  affected  by  the  fact  that  the  an- 
cestor has  made  himself  personally  liable,  un- 
less there  l>e  something,  in  addition,  indicat- 
ing a  clear  intention  tliat  the  personal  esbite 
shall  be  the  primary  fund  for  the  payment  oC 
the  debt. 
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This  i^esento  a  question  ooncerning  the 
marshaling  of  assets,  which  ia  altogether  res 
daUgra  in  this  state.  It  is  a  general  rule  at 
oooafflon  law,  and  in  equity,  that  debts  shall 
be  primarily  payable  out  of  the  personal  es- 
tate, and  that  the  land  shall  only  tM  sabject- 
ed  as  auxiliary  to  the  personalty.  In  this 
itate,  l^  statute,  both  the  persouiUty  and  the 
lands  of  an  intestate  are  assets  for  payment 
of  debts;  but  the  latter  cannot  be  snbjeoted 
antil  the  former  is  extiausted.  These  princi- 
ples are  fundamental,  and  need  no  elabora- 
tion. When,  therefore,  a  creditor,  whose 
debt  is  secured  upon  the  laud,  elects  to  go 
upon  the  latter,  as  lie  may,  the  heir  will 
be  reimbursed  out  of  the  personalty.  This 
is  the  undisputed  rule  where  the  debt  was 
tbe  personal  debt  of  the  intestate,  and  one 
originally  created  by  him.  In  every  such 
ease  the  election  of  the  creditor  to  enfon-e 
liis  mortgage  is  not  suffered  to  disappoint 
tbe  heir;  for,  the  personalty  being  the  pri- 
mary fund  for  payment  of  sue))  debts,  it  must 
reimburse  the  heir  for  the  loss  of  the  land, 
the  latter  being  entitled  to  exoneration. 
Tberefore  there  ia  no  room  for  controversy. 
Neither  can  it  be  seriously  denied  that  in  the 
case  under  consideration  the  creditor  could, 
at  his  election,  have  recovered  the  debt  se- 
cured by  him  from  the  personal  representa- 
tive. But  it  is  insisted  that,  if  such  a  cred- 
itor should,  at  bis  election,  rely  upon  bis  right 
to  satisfaction  out  of  tbe  personalty,  rather 
than  pursue  bis  remedy  bj  enforcement  of 
his  lien,  in  that  event  tbe  personal  repre- 
sentative could  call  upon  the  heir  for  reim- 
bursement, upon  the  ground  that,  as  to  the 
debt  thus  paid,  the  land,  as  between  tiie  per- 
sonal representative  and  the  heir,  was  the 
primary  fund,  and  the  personalty  the  auxil- 
iary; in  other  words,  that  the  land  must 
ease  the  personalty,  in  case  of  debts  of  this 
character.  The  rule  heretofore  stated  as  to 
Uie  primary  liability  of  the  personalty  to  the 
payment  of  the  debts  of  an  intestate  is  like- 
wise the  general  rule  as  to  the  payment  of 
legacies  and  of  the  debts  of  a  testator.  But 
this  is  a  mere  rule  for  the  determination  as 
between  those  to  whom  the  land  may  be  de- 
vised and  those  to  whom  the  personalty  may 
be  bequeathed,  when  the  testator  has  made 
no  other  direction  as  to  which  shall  be  the 
fund  primarily  liable.  Thetestator  may,  un- 
doubtedly, entirely  or  partially  change  the 
natural  order  of  liability,  either  by  express 
words  or  by  a  plain  indication  of  such  inten- 
tion. It  has  been  lamented  by  a  long  line  of 
judges  that  the  rule  goveriiing  the  construc- 
tion of  wills  had  not  been  that  nothing  but 
"express  words"  would  be  held  sufficient  to 
alter  tbe  coarse  and  order  of  tJie  law  concern- 
ing tbe  primary  liability  of  tbe  personalty  to 
pay  both  debts  and  levies.  Duke  of  An- 
iwter  V.  Mayer,  1  Lead.  Cas.  £q.  (4th  £d.) 
pt.  2,  p.  892.  The  question  here  present- 
ed is  not  arising  under  a  will  claimed  to  alter 
the  natural  order  of  liability,  for  there  is 
no  will.  But  it  is,  nevertheless,  iin  anal- 
ogous question;  the  alteration  of  the  usual 
v.l28.w.no.  18—29 


order  of  liability  arising,  it  is  claimed,  from 
acts  in  pais  of  the  testator,  whereby  the  land, 
and  not  the  personalty,  is  the  primary  fund 
for  the  payment  of  this  debt.  It  may  l)e  here 
premised  that  the  doctrine  here  invoked  arises 
only  where  the  testator  or  Intestate  has  ac- 
^quired,  by  purchase  or  otherwise,  lands  which 
at  tbe  time  were  subject  to  mortgage  or  oth- 
er incumbrance.  The  incumbrance  being 
for  a  debt  not  originally  created  by  the  par- 
chaser,  be  is  generally  presumed  not  to  in- 
tend to  subject  his  personal  estate  as  the  pri- 
mary fund  for  its  payment,  but,  rather,  to 
intend  that  tlie  land  shall  discharge  the  bur- 
den. 

This  doctrine,  as  stated  by  Chancellor 
Kekt,  is  this:  "  When  a  man,"  says  he,  "gives 
a  bond  and  mortgage  for  a  debt  of  his  own 
contracting,  the  mortgage  is  understood  to  l>e 
merely  a  collateral  security  for  the  personal 
obligation.  But  when  a  man  purchases,  or 
has  devised  to  him,  land  with  an  incun> 
brance  on  it,  be  liecomes  a  debtor  only  in  re- 
spect to  the  land;  but,  if  he  promises  to  pay 
it,  it  is  a  promise,  rather,  on  account  of  the 
land,  which  continues,  notwithstanding,  in 
many  oases,  to  be  tbe  primary  fund.  Thesame 
equity  which  in  other  cases  makes  the  per- 
sonal estate  contribute  to  ease  tbe  land,  as  be- 
tween the  real  and  personal  Representatives, 
will  here  make  the  land  relieve  tbe  personal 
estates.  There  is, "  says  he,  "good  sense  and 
justice  in  the  principle;  and  I  feel  tbe  force 
of  the  doctrine  that  it  requires  very  strong 
and  decided  proof  of  intention  before  the 
court  can  undertake  to  shift  the  natural 
course  and  order  of  obligation  between  the 
two  estates. "  Cumberland  v.  Codrington,  3 
Johns.  Ch.  257.  Tbe  doctrine  just  quoted  is 
the  deduction  of  tbe  learned  chancellor  after 
reviewing  the  English  equity  cases,  though 
in  other  points  of  his  opinion  he  recognizes 
certain  important  distinctitms  and  quaiiUca- 
tions,  which  will  hereafter  be  noticed.  See, 
also.  Story,  Eq.  Jur.  571-577,  1248  et  seq. 
The  American  editors  of  White  &  Tudor's 
Leading  Cases  in  Equity  thus  sum  up  the 
doctrine:  "The  weiglit  of  authority  would 
tberefore  seem  to  be  that  the  personal  estate 
is  not  primarily  liable,  unless  the  testator  has 
not  merely  made  himself  answerable  for  the 
payment  of  the  mortgage,  but  has  made  the 
debt  directly  and  absolutely  his  own;  or  has 
in  some  other  way  manifested  an  intention 
to  throw  tbe  burden  on  the  personalty  in  ease 
of  tbe  land."  Volume.  1,  pt.  2,  p.  926,  (4th 
Ed.)  Tbe  question  in  all  the  cases  has  been 
whether  or  not  the  facts  and  circumstances 
showed  such  an  adoption  of  the  debt  as  to 
make  the  personalty  the  primary  fund  fur  its 
payment.  A  careful  examination  of  tlie  re- 
ported English  decisions  makes  it  exceedingly 
difficult  to  extract  any  distinct  rule  by  which 
it  may  be  determined  when  a  purchaser  has 
so  manifested  his  intention  to  adopt  thedebt 
as  to  take  a  particular  case  out  of  the  general 
rule,  which  makes  the  really  tbe  primary 
fund  for  the  payment  of  an  incuuibnince  ex- 
isting upon  lands  purchased  by  a  decedent. 
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By  all  tbe  cases  it  is  held  that  a  mere  dry 
Gorenant,  by  which  the  purehnser  agrees  to 
indemnify  hia  vendor  against  an  incutn- 
brance,  is  insufficient.  Cumberland  v.  Cod- 
rington,  3  Johns.  Gh.  229.  This  case  pre- 
sented no  other  question,  the  learned  judge 
distinctly  stating  that  In  tbe  deed  conveying, 
tbe  incumbered  estate  there  was  only  a  naked 
and  dry  covenant  of  indemnity."  Id.  254. 
All  that  is  said  in  the  case  as  to  the  rule  un- 
der any  otiier  circumstances  is  nothing  but 
dicta.  So  there  are  cases  holding  that  when 
lands  are  purchased  subject  to  a  mortgage, 
and  the  vendor  enters  into  bond  at  the  time, 
or  subsequently,  to  pay  off  the  incumbrance, 
this  alone,  without  other  circumstances,  will 
not  be  regarded  as  a  sufficient  demonstra- 
tion of  his  intention  to  make  it  his  personal 
debt,  with  respect  to  the  fund  primarily  lia- 
ble for  its  payment.  Billinghurst  v.  Walk- 
er, 2  Brown,  Gh.  604;  Evelyn  v.  Evelyn,  2 
P.  Wms.  664;  and  a  number  of  other  cases 
cited  in  the  very  full  note  of  Mr.  Cox  to  tbe 
case  last  cited.  Tliese  cases  proceed  upon 
the  notion  that  the  assumption  of  the  incum- 
brance was  only  by  way  of  collateral  security, 
tbe  land  remaining  the  principal  debtor,  and 
primary  fund  for  Its  payment.  Very  slight 
circumstances,  however,  will,  it  seems,  suf- 
fice to  take  a  caise  of  the  latter  class  out  of 
the  rule;  as,  for  instance,  in  the  case  of  Earl 
of  Oxford  T.  Lady  Rodney,  14  Ves.  418,  where 
the  purchaser  of  the  equity  of  redemption  at 
the  same  time  covenanted  with  the  mortgagor 
to  pay  his  debt,  and  agreed  upon  new  terms 
and  conditions  of  pnyment.  This  was  held  to 
distinguish  the  case  from  Tweddell  v.  Twed- 
dell,  2  Brown,  Gh.  101,  and  to  make  the  per- 
sonal estate  primarily  liable.  Waring  v. 
Ward,  opinion  by  Lord  Eldon,  presents  an- 
other case  where  slight  circumstances,  in  ad- 
dition to  a  covenant  to  pay,  were  held  enough 
to  make  the  debt  the  personal  debt  of  tbe  ven- 
dee. 7  Ves.  336.  See,  also.  Woods  v.  Hant- 
ingford.  3  Ves.  128. 

Another  rule  may  be  deduced  from  the  de- 
cided cases  with  a  good  deal  of  certainty, 
which  is  this:  Tliat  when  the  incumbrance 
is  assumed  as  a  part  of  the  purchase  price, 
and  the  vendee  makes  himself,  in  any  way, 
directly  liable  to  the  creditor  for  the  amount 
of  the  incumbrance,  in  such  case  the  personal 
estate  is  the  primary  fund  for  the  payment 
of  the  incumbrance.  To  satisfactorily  show 
the  ground  upon  which  this  conclusion  is 
reached,  it  becomes  necessary  to  brieUy  con- 
sider some  of  the  adjudged  cases.  Tweddell 
T.  Tweddell  is  termed  a  leading  case,  and  is 
certainly  the  most  extreme  of  the  many  cases 
touching  upon  the  doctrine.  That  case  was 
this:  An  estate  was  purchased  subject  to  a 
mortgage.  The  purchaser  covenanted  to 
discharge  the  mortgage  debt,  and  to  indem- 
nify the  vendor,  and  to  pay  the  agreed  pur- 
chase price,  less  amount  of  the  mortgage, 
to  the  vendor.  Lord  Thuklow  held  the  land 
the  primary  fund,  and  refused  to  exonerate 
'it,  on  bill  of  the  heir,  out  of  the  personal 
estate.    Now,  that  case,  in  all  of  its  particu- 


lars, is  like  the  one  under  consideration,  and 
It  might  be  well  assumed  to  be  a  very  com- 
manding authority.  But  the  reasoning  of 
the  learned  Judge,  when  examined,  shows 
most  conclusively  It  is  not,  in  view  of  our 
own  decisions  as  to  the  effect  of  a  covenant 
to  pay  the  incumbrance  as  a  part  of  the  pur- 
chase price,  of  any  weight  whatever.  He 
put  his  decision  distinctly  upon  the  grounds 
that  the  personal  estate  is  not  chargeable  in 
equity  when  it  is  not  at  law,  saying:  "The 
land  was  the  original  debtor,  and  the  mort- 
gagee could  not  bring  his  action  against  tbe 
executor  of  any  other  party,  but  merely 
against  the  original  debtor."  He  proceeds: 
"Where  it  is  a  debt  payable  by  executors  at 
law,  this  court  will  relieve  the  heir  by  turn- 
ing the  charge  upon  the  executors,  provided 
it  does  not  interfere  with  other  debts  and  leg- 
acies, or  any  more  substantial  claims."  2 
Brown,  Gh.  101.  Upon  the  reasons  of  the 
chancellor,  the  decree  should  have  been  the 
other  way,  for  the  creditor  clearly  could  have 
maintained  a  direct  action  at  law  against  the 
vendee.  Chancellor  Kent  himself  questioned 
this  case,  suggesting  that  the  rule  was  not 
applicable  in  that  case,  saying:  "When  the 
indentures  between  the  mortgagor  and  pui^ 
chaser  recited  an  agreement  by  which  A.  had 
agreed  to  pay  out  of  the  purchase  money,  to 
the  son  and  heir  of  the  mortgagee,  the  prin- 
cipal and  interest  due  on  the  mortgage,  being 
2,155  pounds,  and  the  residue  of  the  purchase 
money,  lieing  1,345  pounds,  to  the  mortgagor, 
it  might  be  a  question  whether  the  son  and 
heir  could  not  have  sued  at  law  for  that  mon- 
ey, as  so  much  received  for  his  use.  It  has 
been  held  that  if  one  person  makes  a  promise 
to  another,  for  the  benefit  of  a  third  person, 
that  third  person  may  maintain  an  action  at 
law  on  that  promise."  8  Johns.  Ch.  254. 
That  an  action  at  law  would  lie  on  such  a 
promise  has  been  expressly  decided  in  this 
state.  Moore  v.  Stovall,  2  Lea,  545.  This 
case,  in  the  subsequent  case  of  Woods  v. 
Huntingford,  3  Ves.  128,  was  commented  on 
by  Lord  Alvaniey  as  follows:  "Tweddell 
V.  Tweddell  amounts  only  to  this:  That 
where  a  man  buys  subject  to  a  mortgage, 
and  has  no  connection,  or  contract,  or  com- 
munication with  the  mortgagee,  and  does  no 
other  act  to  show  an  intention  to  transfer 
that  debt  from  the  estate  to  himself,  as  be- 
tween his  heir  and  executor,  but  merely  that 
which  he  must  do  if  he  pays  a  less  price  in  con- 
sequence of  that  mortg^e, — that  is,  indemni- 
fies the  vendor  against  it, — hedoes  not  by  that 
act  take  the  debt  upon  himself  personally." 
Again,  he  says:  "There  was  no  communica- 
tion with  the  mortgagee,  but  upon  the  sale 
there  was  a  mere  covenant  of  indemnity 
against  the  mortgage  by  the  vendee."  This 
case,  thus  limited,  and  the  facts  changed  from 
those  stated  in  the  report  of  the  case,  becomes 
a  sound  opinion,  but  is  no  authority  for  the 
contention  of  the  administratrix;  and  its 
reasoning  is  altogether  against  the  rule  in- 
volved. 
The  case  of  Butler  v.  Butler  was  decided 
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in  1800.  It  was  a  case  of  a  purchase  of  a 
mortgaged  estate,  the  vendee  merely  cove- 
nanting with  his  vendor  that  he  would  indem- 
nify him  against  the  mortgage.  The  briefs 
of  counsel  admit  that  the  vendee  had  not 
made  himself  personally  liable  to  the  mort- 
gagee by  a  mere  covenant  of  indemnity,  and 
the  decision  was  put  upon  the  ground  that 
he  had  not  made  himself  personally  liable.  5 
Yes.  534.  The  case  of  Billinghurst  v.  Walk- 
er, 2  Brown,  Ch.  604,  was  this:  A  rectory, 
subject  to  a  charge,  was  devised.  The  dev- 
isee subsequently  assigned  the  devised  es- 
tate, and  executed  his  bond  to  the  person  in 
whose  favor  the  charge  was,  to  pay  Interest 
during  bis  life,  and  that  his  executor  and 
heirs  should  pay  ofl*  the  principal  withiil  three 
months  after  his  death.  The  bearing  this 
case  has  upon  the  one  at  bar  is  not  on  ac- 
count of  its  facts,  or  of  the  decision,  but  for 
the  reasoning  of  Lord  Thublow  as  to  what 
ticta  and  circumstances  would  show  such  an 
adoption  of  an  assumed  debt  as  to  make  the 
personalty  the  primary  fund  for  its  dis- 
cbarge. Lord  Thuklow  said:  "I  agree 
that,  if  the  testator  has  shown  an  intent  to 
take  tbe  debt  upon  himself,  it  will  become 
his  debt:  but  here  the  old  security  remained, 
and  he  merely  gave  a  collateral  security.  If 
there  was  anything  in  the  marriage  contract 
which  bound  him  to  exonerate  this  estate 
from  tbe  debt,  it  would  become  his  personal 
debt;  but  there  is  nothing  in  the  contract  like 
that  Where  a  man  transfers  a  mortgage, 
which  is  not  his  own  debt,  his  executing  a 
bond  as  a  collatend  security  does  not  vary 
the  nature  of  the  charge.  It  is  only  a  nec- 
essary act  in  the  transfer.  I  do  not  mean 
that  it  does  not  make  him  liable  personally  to 
tbe  creditor,  but  it  does  not  throw  the  charge 
on  bis  personal  estate.  Nothing  passed  here 
to  vary  the  charge.  All  the  cases  of  sale 
have  turned  upon  this, — whether  the  charge 
was  considered  as  part  of  the  price.  The 
mere  purchase  of  an  estate,  subject  to  charges, 
as  an  equity  of  redemption,  does  not  msike 
the  personal  estate  of  the  purchaser  liable  to 
tbe  charge;  but,  if  the  charge  is  part  of  the 
price,  then  the  personal  estate  is  liable." 
This  clear  announcement,  that  "if  the  charge 
is  part  of  the  price"  the  personal  estate  is  lia- 
ble, is  but  an  announcement  of  the  rnle  as 
stated  hj  the  English  editors  of  Leading 
Cases  in  Equity,  vol.  1,  pt.  2,  p.  904,  citing 
Cope  V.  Cope,  2  Salk.  449,  and  Eochfort  v. 
Belvidere,  decided  by  house  of  lords,  Wallis, 
45-52.  The  case  of  Cope  v.  Cope  is  not  ac- 
cessible. But  the  case  of  Bochfoi-t  v.  Bel- 
videre, having  been  decided  by  the  highest 
English  court,  and  before  the  independence 
of  these  United  States,  is  one  of  very  high  au- 
thority. The  case  is  one  of  a  sale  of  prem- 
iaes  subject  to  a  mortgage,  the  deed  stating 
that  tbe  mortgage  debt  and  interest  were  to 
be  paid  and  discharged  by  the  purchaser  out 
of  the  consideration  agreed  to  be  paid.  On 
tbe  back  of  the  deed  was  indorsed  a  receipt 
for  tlie  £900  paid  as  a  consideration,  in  this 
manner,  viz.:  "450  pounds  on  the  perfection 


of  the  deed,  and  450  pounds  allowed  on  ac- 
count of  the  mortgage. "  The  purchaser.  Lord 
Bochfort,  died,  never  having  paid  the  mort- 
gage debt.  By  his  will,  he  devised  the  mort- 
gaged estate.  The  devisee,  upon  bill  filed, 
obtained  a  decree  that  tbe  mortgage  should  be 
paid  by  the  personal  representative.  This 
decree  was  affirmed  by  the  house  of  lords. 
Another  case  directly  in  point,  and  of  tbe 
same  high  authority,  because  decided  long 
before  our  independence,  is  that  of  Parsons 
v.  Freeman,  decided  in  1751  by  Lord  Hakd- 
wiOKE.  As  the  case  is  reported  by  Cox  in 
his  note  to  Evelyn  v.  Evelyn,  2  P.  Wms.  664, 
it  was  this:  A.  purchased  an  estate  for  £90 
which  was  at  that  time  mortgaged  for  £86, 
and  he  covenanted  to  pay  £86  to  the  mort- 
gagee and  £4  to  the  vendor.  The  lord  chan- 
cellor held  that,  although  the  covenant  was 
with  the  vendor  only,  and  the  vendee's  per- 
sonal estate  was  not  ttierefore  liable  in  that 
respect  to  the  mortgagee,  (which  would  not 
be  the  law  in  this  state,)  yet  the  words  were 
sutBciently  strong  to  show  an  intention  in 
the  vendee  to  make  it  his  personal  debt.  It 
was  accordingly  held  that  the  personal  estate 
must  exonerate  the  heir.  These  three  earlier 
cases  are  not  by  any  subsequent  cases  over- 
ruled. When  we  analyze  the  reasons  upon 
which  they  rest,  It  will  be  seen  that  the  sub- 
sequent cases  are  not  even  in  conflict.  The 
ground  upon  which  the  land,  in  any  case,  is 
held  to  be  the  primary  fund  is  not  that  the 
contract  is  a  contract  concerning  realty,  or 
even  for  the  benefit  of  realty.  In  some  of  the 
cases  the  courts,  in  endeavoring  to  get  at  the 
intention  of  the  purchaser,  in  order  to  deter- 
mine whether  the  one  fund  or  the  other 
should  be  the  primary  fund,  have,  as  a  cir- 
cumstance, referred  to  the  fact  that  the  en- 
gagement which  had  been  entered  into  was 
for  the  benefit  of  the  incumbered  land.  Tbe 
suggestion  in  argument  that  the  intent  is  to 
be  determined  by  an  inquiry  as  to  whether 
the  debt  assumed,  or  the  promise  to  pay,  or 
the  covenant  to  discharge  was  for  the  benefit 
of  the  vendee's  personalty  or  realty,  is  not 
supported  by  the  cases.  If  it  were  so,  then 
money  borrowed  to  buy  land,  and  secured  by 
a  mortgage  on  land,  would  be  primarily  a 
charge  on  the  land.  So  the  notes  of  the  ven- 
dee, executed  to  his  immediate  vendor  for  the 
purchase  price,  would  be  a  debt  incurred  for 
benefit  of  the  land,  and  hence  primarily  a 
charge  on  the  land.  This  extreme  has  never, 
it  is  believed,  been  held  by  any  court.  On  the 
contrary,  the  English  notes  to  Leading  Cases 
in  Equity  say:  "Again,  if  a  person  bought 
an  estate,  and  thereby  contracted  a  debt  with 
the  vendor,  and  for  the  purpose  of  securing 
it  gave  a  charge  on  the  estate,  and  entered 
into  a  covenant  to  pay  it,  it  would  be  tbe  per- 
sonal debt  of  the  purchaser,  and  his  personal 
estate  would  be  primarily  liable  to  pay  it; 
and  it  will  make  no  difference  whether  tbe 
purchase  money  was  to  be  paid  in  a  gross 
sum,  or  from  time  to  time,  by  way  of  annu- 
ity for  life.  It  is  equally  a  debt  and  charge 
upon  the  personal  estate,  and  in  either  case 
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the  personal  estate  is  the  primary  fund  to  pav 
it."  Volume  l,pt.  2,  p.  904.  (4th  Ed.)  Yonge 
V.  Furse,  20  Beav.  880,  383.  So,  under  the 
English  act  of  1854,  declaring  mortgaged 
land  in  all  cases  the  primary  fund  torthedls> 
charge  of  such  mortgages,  unless  the  dece* 
dent,  by  will,  expressly  declared  otherwise, 
it  was  held  not  to  make  a  vendor's  lien  a 
primHry  charge  upon  the  land.  Hood  v.  Hood, 
26  Law  J.  Ch.  616;  Barnwell  T.Iremonger,  1 
Drew.  &  S.  255.  The  act  was  subsequently 
amended  so  as  to  include  such  liens. 

A  debt  created  for  purchase  money  of  land 
not  therefore  being  within  the  rule  contend- 
ed for,  it  would  seem  to  follow,  w^ithout  dis- 
cussion, that  a  debt  assumed  us  a  part  of  the 
purchase  price  would  be  just  as  decidedly  tlie 
personal  debt  of  the  vendee  as  that  part  of 
the  purchase  money  covenanted  to  be  paid 
directly  to  his  immediate  vendor.  There  is 
no  distinction  between  the  two  engagements; 
and  the  early  English  cases,  cited  heretofore, 
holding  that,  where  the  incumbrance  is  to  be 
paid  off  as  a  part  of  the  purchase  price,  the 
incumbrance  becomes  a  charge  primarily  up- 
on the  personal  estate,  are  unquestionably  to 
be  regarded  as  sound  upon  principle,  and 
commanding  as  authorities  upon  this  court. 

We  have  not  deemed  it  necessary  in  this 
opinion  to  consider  how  far  we  would  be 
willing  to  be  governed  by  the  highly  artiB- 
cial  rules  by  which  an  incumbrance  is  held 
to  be  priraitrily  dischargeable  out  of  one  fund 
or  the  other.  It  would  seem  then,  when  the 
vendee  has  assumed  the  debt  in  such  a  way 
as  to  give  to  the  creditor  a  right  of  action 
against  him  or  his  representatives,  that  this, 
of  itself,  would  be  a  sufficient  adoption,  and 
sufficient  demonstration  of  his  intention  to 
put  such  a  debt  on  the  footing  of  a  personal 
liability.  But  this  is  not  now  decided,  un- 
der the  well-settled  principles  of  equity,  as 
administered  in  courts  of  equity.  When  all 
these  artificial  distinctions  as  to  the  origin  of 
the  debt  have  been  adopted,  the  debts  which 
have  been  paid  by  a  resort  to  a  lien  on  the  land 
of  the  heir  were  the  personal  debts  of  Mr. 
O'Cunner,  and  the  personal  estate  was  the 
prituary  fund  for  their  payment.  The  costs 
taxed  to  the  heir  in  the  foreclosure  suit  are 
properly  piiyable  by  the  administratrix.  It 
was  the  duty  of  the  administratrix  to  have 
exonerated  the  heirs'  land.  These  costs  have 
been  thrown  upon  the  heirs  by  reason  of  the 
failure  of  the  administratrix  to  relieve  the 
heira  before  suit.  The  costs  of  this  cause 
will  be  paid  by  the  administratrix,  and  the 
decree  of  the  chancellor  in  all  repecta  affirmed. 

Hon.  B.  J.  TtmMEB  sat,  upon  the  bearing 
of  this  case,  in  the  room  and  stead  of  the 
chief  justice,  who  was  absent;  and  be,  taking 
part  in  the  decision  of  this  cause,  did  not 
agree  with  the  conclusions  here  reached,  and 
bus  tiled  a  dissenting  opinion: 

TuBMZB,  Sp.  J.,  {dUaenting.)  The  com- 
plainant's assignment  of  errors  correctly 
states  the  material  facts  involved  in  this  con- 
troversy, and  the  same  is  here  copied,  viz.: 


Thomas  O'Connor  died  intestate,  in  Enox- 
ville,  October  19,  1882,  without  issue,  leav- 
ing a  widow,  (the  complainant,)  his  sole  dis- 
tributee, and  his  brothers  and  sisters,  (tliede- 
fendants,)  his  heirs  at  law.  He  left  a  valu- 
able real  and  personal  estate,  and  was  in  debt 
about  8500,000.  His  widow  administered 
on  his  estate,  and  has  paid  all  the  debts,  ex- 
cept about  610,000  and  some  interest;  and 
the  balance  of  the  personal  estate  is  merely 
nominal,  having  no  market  valua  The  de- 
fendants have  realized  over  $200,000  in  cash 
from  the  real  estate,  and  will  realize  $50,000 
more.  At  the  time  of  said  O'Connor's  death 
three  parcels  of  his  real  estate  were  incum- 
bered with  purchase  money  liens,  as  follows: 
First,  Sanborn  lot,  about  $1,100;  second,  the 
Moffatt  farm,  about  $5,000;  third,  the  one- 
half  interest  in  the  Williams  McEinney  plan, 
about  $13,000.  About  $10,000  of  the  lien 
upon  the  third  purchase  was  resting  upon 
it  at  the  time  O'Connor  purchased  it,  and  was 
for  purchase  money  due  from  O'Conner's  ven- 
dors to  Samuel  McKinney,  from  whom  said 
vendors  had  purchased  it.  The  $3,000  was 
the  amount  which  said  O'Connor  owed  his 
vendors  upon  this  purchase,  who  conveyed 
the  interest  held  to  O'Conner,  retaining  in 
the  deed  a  lien  for  the  payment  of  the  $3,000, 
also  a  recitation  that  said  O'Connor  assumed 
and  agreed  to  pay  the  $10,000  incumbered  on 
the  land  to  McEinney.  O'Conner  accepted 
the  deed,  and  went  into  poasessipn.  The 
other  liens  were  for  purchase  money  due  di- 
rect by  said  O'Conner  to  his  vendors,  and 
said  liens  were  retained  in  the  deeds  convey- 
ing him  said  real  estate.  The  administratrix 
did  not  pay  o9  said  liens  out  of  the  personal 
estate,  but  the  lienholders  foreclosed  them  by 
sale  of  the  property,  and  the  proceeds  of  the 
sales  were  applied  in  discliarge  of  said  liens. 
The  heirs  demand  that  the  administratrix 
shall  reimburse  them  to  the  extent  that  pro- 
ceeds of  said  lands  were  applied  to  the  dis- 
charge of  said  liens,  etc.  The  chancellor  dt»- 
creed  tliat  the  administratrix  was  bound  to 
reimbui-se  said  heirs  this  money  out  of  the 
personal  estate,  and  rendered  judgment 
against  her  for  about  $24,000,  and  ail  the 
costs  of  the  several  causes  in  which  said  liens 
were  enforced.  The  complainant  has  brought 
the  case  here,  and  has  assigned  three  errors- 
to  the  action  of  the  court  below.  Complain- 
ant's second  assignment  of  error  is:  "The 
$10,000  purchase  money  due  from  O'Conner's 
vendors  to  McKinney  was  a  primary  liability 
resting  upon  the  land;  and  that  O'Conner's 
understanding  as  to  said  Incumbrance  was 
merely  secondary;  aiid,  as  between  the  heirs 
and  personal  representatives,  his  personal 
estate  is  not  liable." 

This  precise  question  has  not  heretofore  been 
before  this  court,  and  is  particularly  an  open 
one  in  Tennessee.  Our  Code  system  for  ad- 
ministering estates  of  decedents  does  not  pro- 
vide fur  the  state  of  facts  presented  by  this 
assigned  error.  We  have  the  opportunity  of 
determining  this  question  under  the  light  of 
adjudged  cases  in  courts  of  last  resort,  and 
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gaining  from  them  whatever  of  wisdom  they 
may  afford.    The  chancery  court  of  England, 
more  than  two  centuries  ngo,  held,  where  one 
acqnired  real  estate  already  incumbered,  if 
he  did  no  more  than  assume  or  undertake  to 
discbarge  it,  as  between  himself  and  his  ven- 
dor, that  the  real  estate  so  acquired  contained 
the  primary  fund  for  its  payment,  and  the 
personal  liability  of  the  purchaser  was  auxil- 
iary, merely.    This  proposition  received  the 
approval  of  its  finest  judicial  minds,  and  was 
never  questioned  by  them.    Some  uncei-tainty 
and  collision  in  the  adjudication  of  the  En- 
glish high  court  of  chancery  came  in  when  it 
was  attempted  to  determine  wliat  amount 
of  contracting  with  the  owner  of  inctim- 
brance  by  tlie  purchaser  would  make  his 
(purchaser's)  personal  liability  primary,  and 
not  secondary.    Some  of  the  judges  held  that 
the  last  purchaser  or  taker  entered  into  a  con- 
tract with  the  prior  incumbrancer,  and  bound 
himself  to  discharge  it;  or,  if  the  incumbrance 
was  deducted  from  the  gross  price, — at  which 
price  he  purchased, — then  his  liability  was 
primary.  But,  though  the  last  proposition  was 
supported  by  many  flne  lawyers,  the  weight 
of  the  adju<lged  cases  in  England  was  against 
it.    Tlie  better  opinion  held  the  purchaser's 
liability  merely  secondary,  and  the  real  estate 
—the  burden  bearer — primarily  liable  for  the 
discharge  of  the  incumbrance.    We  refer  to 
the  able  and  exhaustive  opinion  of  Chan- 
cellor Kent  in  Cumberland  v.  Codrington, 
3  Jolms.  Oh.  252  et  seq.,  in  which  be  col- 
lects and  reviews  the  English  adjudged  cases 
bearing  on  this  question  during  a  period  of 
more  than  a  century.    The  mostdistinguished 
law-writers  in  England  concur  with  Chancel- 
lor Kent  in  the  result  reached  by  him  in  his 
review  of  the  cases.    Mr.  Spence  says:   "The 
rule"  (the  one  making  personalty  the  primary 
fund)  "only  applies  to  those  debts   which 
were  properly 'the  debts  of  the  testator.    In 
all  other  cases,  wtiere  the  real  estate  was  the 
original  debtor,  and  came  to  the  possessor  as 
auch,  it  must  continue  to  bear  the  burtheu. 
Even  though  testator,  when  he  purchased 
the  estate,  entered  into  a  collateral  contract 
or  covenant,  or  gave  a  security  for  payment 
of  the  debt,  the  estate  bnrthened  must  first 
be  resorted  to."    2  Spence,  Eq.  Jur.  385. 
Mr.   Powell  on  Mortgages  says:    "A.  pur- 
chases an  estate  subject  to  a  mortgage,  and 
covenants  with  the  mortgagee  to  discharge 
the  same.    A.'s  personal  estate  is  not  liable 
to  exonerate  the  land  purchased,"  (this  au- 
thor, continuing,   in  the   same  connection 
adds,)  "the  personal  estate  not  having  received 
any  addition  to  its  funds  by  reason  of  the 
mortgage. "     These  cittitions  from  Powell  and 
Gratio  are  approved  by  Sir  William  Grant 
in  Hancox  v.  Abbey,  11  Ves.  179. 

It  will  be  noted  these  two  eminent  masters 
of  the  law  go  further  than  the  case  in  hand. 
It  does  not  appear  from  the  record  that  the 
intestate  gave  any  bond,  covenant,  or  other 
obligation  to  the  Incumbrancer,  McKinney, 
todiscliarge  his  debt.  Williams  on  Execu- 
tors says:  "Again,  if  a  man  buys  an  estate 


subject  to  an  existing  mortgage,  the  lands 
remain  the  proper  fund  for  its  discharge,  and 
the  heir  or  devisee  cannot  throw  the  debt 
upon  the  personalty,  as  the  primary  fund 
for  its  payment"  2  Williams,  Ex'rs,  1535, 
1586;  2  Rop.  Leg.  957,  958;  3  Jarm.  Wills, 
477;  Adams,  Eq.  529.  2  Kedfleld  on  Wills, 
(page  878.)  after  stating  the  rule  making  the 
realty,  incumbered  when  acquired,  the  pri- 
mary fund  for  its  payment,  says:  In  order 
to  make  the  purchaser's  personalty  primari- 
ly liable,  the  purchaser  must  by  contract 
make  himself  personally  liable,  and  directly 
liable,  to  the  owner  of  the  incumbrance;  and 
even  a  covenant  or  bond  for  the  purpose  will 
not  be  sufficient,  unless  accompanied  with 
circumstances  showing  a  decided  intention 
to  make  it  thereby  personally  his  own.  This 
rule  prevails  in  most  of  the  states  of  this 
Union.  Only  three  have  attempted  to  viudi- 
cate  a  different  rule,  and  in  those  three  states 
there  Is  no  separate  chancery  court.  Cou- 
dert  V.  Coudert,  decided  in  1887,  and  reported 
in  43  N.  J.  Eq.  407.  5  Atl.  Rep.  722,  is  to  the 
same  effect.  See,  also,  Mount  v.Vau  Ness,  33 
N.  J.  Eq.  264;  Sutherland  v.  Harrison,  86  til. 
366;  Hirst's  Appeal,  92  Pa.  St.  494;  BIsp.Eq. 
§  348;  3  Pom.  Eq.  Jur.  1206;  Story,  Eq.  Jur. 
§§  574-576,  1248,  1248«;  2  Lomax.  Ex'rs, 
413;  1  Lead.  Cas.  Eq.  pt.  2,  p.  922.  In  the 
case  In  hand,  the  intestate  had  no  negotiations 
with  the  owner  of  the  incumbrance  touching 
it  in  any  particular.  He  gave  no  note  or 
other  obligation  to  his  vendors  for  the  pay- 
ment of  the  debt  upon  the  land,  or  its  pur- 
chase. The  deed  conveying  him  the  land 
contains  a  recital  of  the  existence  of  the  in- 
cumbrance, and  intestate's  assumption  and 
promise  to  pay  it;  and  the  intestate  accepted 
the  deed,  and  went  into  possession  of  the  land 
under  it.  "This  is  the  head  and  front  of  his 
offending"  in  this  direction.  It  will  be  no- 
ticed that  the  principle  applicable  to  these  facts 
has  not  been  questioned  in  England  or  the 
states  of  this  Union,  excepting  ibis,  during  a 
period  of  200  years,  and  that  there  has  been 
no  conflict  upon  it,  but  only  upon  the  qnes- 
ition  what  acts  of  the  purchaser  will  make 
I  the  incumbrance  his  debt,  and  his  person- 
al estate  primarily  liable  for  Its  payment; 
and  tliat  the  weight  of  authority  upon  this 
phase  of  the  question  was  adverse  to  the  pri- 
mary liability  of  the  purchaser.  Sir  Will- 
iam Grant,  in  Lechmere  v.  Cliarlton,  15  Ves. 
198,  says :  "  Where  a  person  becomes  entitled 
to  an  estate  subject  to  a  charge,  and  then  cov- 
enants to  pay  it,  the  charge  still  remains  pri- 
marily on  the  real  estate,  and  the  covenant  is 
only  a  collateral  security,  because  the  debt  is 
not  the  original  debt  of  the  covenantor. "  It 
is  well  settled  by  the  ablest  courts  and  law- 
writers  in  this  and  the  mother  country  that 
the  personal  estate  will  not  be  primarily  liable 
unless  the  testator  has  not  merely  made  him- 
self answerable  for  the  payment  of  the  mort- 
gage, but  has  made  the  debt  directly  and  ab- 
solutely his  own,  and  has  in  some  other  way 
manifested  an  intention  to  throw  the  burden 
on  the  personalty,  in  ease  of  the  land. 
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We  are  aware  that  it  has  been  objected  that 
the  high  authorities  cited  to  sustain  the  prin- 
ciple laid  down  above  are  not  Tennessee  au- 
thorities, and  therefore  are  not  binding  on 
this  court;  that  we  have  a  system  of  statutes 
of  onr  own  regulating  the  administration  of 
decedents'  estates,  and  the  system,  as  ex- 
plained by  our  adjudged  cases,  should  deter- 
mine and  settle  the  question  raised  by  the 
second  error  of  complainant's  assignment. 
Is  this  objection  well  taken?  There  is  no 
provision  of  our  Code  touching  the  adminis- 
tration of  estates  that  provides  for  a  case 
circumstanced  as  is  the  one  in  hand.  It  is 
not  a  creditor  seelcing,  under  these  laws,  to 
subject  realty  to  sale,  in  order  to  pay  his 
debts,  nor  an  administrator  or  executor,  for  the 
creditor,  seeking  to  reach  realty  as  a  means 
of  paying  a  debt  of  a  decedent.  The  credit- 
or enforced  his  lien  for  purchase  money  in 
the  courts,  and  had  sale  and  payment  of  his 
debts  from  the  proceeds  of  the  realty.  The 
heir  at  law  now  asks  to  be  reimbursed  the 
sum  paid  from  the  proceeds  of  this  land. 
The  question  of  his  prayer  depends  upon  the 
equity  of  his  case,  and  whether  bis  land  was 
the  primary  fund  for  the  payment  of  the  debt 
paid  by  bis  inheritance.  Our  Code  makes 
both  real  and  personal  property  assets  for  the 
payment  of  debts, — the  latter  the  primary, 
and  the  first  the  auxiliary,  fund  for  payment, 
— unless  this  order  has  been  changed  by  the 
decedent  in  his  life,  as  between  legatee  and 
or  distributee,  on  the  one  hand,  and  the  dev- 
isee or  heir  at  law,  on  the  other.  Our  Code 
and  the  adjudged  cases  of  this  court  permit 
the  decedent  to  determine  which  shall  be  the 
primary  and  which  the  auxiliary  fund  for 
paying  debts  and  legacies.  His  intention  or 
purposi^  thereupon,  either  express  or  by  nec- 
essary implication,  is  sufficient  to  control  the 
question,  provided  its  latitude  is  reasonably 
apparent.  We  are  not  shut  up  to  a  will 
alone  for  this  intent.  We  may  get  it  f lom 
the  res  gestae.  The  facts  of  the  transaction 
connecting  the  decedent  with  the  incum- 
brance, it  may  be  express  or  by  necessary  im- 
plication. Bisp.  Eq.  §§  S47,  348.  It  is  to 
be  noted  that  the  judges  in  the  cases  cited, 
considered  and  interpreted  the  facts  as  trans- 
actions, to  tlnd  proper  evidence  of  the  dece- 
dent's intentions  to  charge  his  personalty  in 
ease  of  the  burdened  realty.  Lord  Cowper, 
in  Bagot  v.  Oughton,  1  P.  Wms.  347,  after  de- 
tiiiling  the  facts  of  the  transaction,  said:  "The 
covenant  *  •  *  was  an  additional  security, 
for  the  satisfaction  only  of  tlie  lender,  and  not 
intended  to  alter  the  nature  of  the  debt." 
Chancellor  Kent,  (8  Johns.  Ch.  262,)  after  say- 
ing there  must  be  a  direct  dealing  with  the 
owner  of  the  lien  debt,  adds:  "  And  even  that 
is  not  enough,  unless  the  dealing  with  the 
mortgagee  be  of  such  a  nature  as  to  afford  de- 
cided evidence  of  an  intention  to  shift  the 
primary  obligation  from  the  real  and  personal 
fund."  2  HKoTj,  Eq.  Jur.  §  12486,  on  the 
same  point,  has  this  language:  "And  even 
a  covenant  or  bond  for  the  purpose  will  not 
be  sufficient,  unless  accompanied  with  cir- 


cumstances showing  a  decided  intention  to 
make  thereby  the  debt  personally  his  own." 
BedQeld  on  Wills,  in  nearly  identical  lan- 
guage, lays  down  the  same  rule. 

The  inquiry  is  not,  did  the  decedent  charge 
the  McKinney  land  primarily  with  the  SIO.OOO 
incumbrance?  This  debt  had  been  fastened 
upon  it  before  intestate's  purchase,  but  it  is 
said  that  O'Conner  intended  to  relieve  the 
land  by  throwing  upon  his  personalty  the 
primary  liability  of  its  payment.  If  we  are 
precluded  from  considering  and  interpreting 
the  facts  of  the  purchase  for  the  answer  to 
the  question,  (be  dying  intestate,)  we  have 
no  evidence  of  an  intention  to  exonerate  the 
land  with  bis  personalty;  and,  however, 
clearly,  the  heir  caunot  call  on  the  distributee 
to  reimburse  him  for  the  discharge  of  the  Mc- 
Kinney debt.  But,  considering  the  facts  of 
the  purchase  of  the  McKinney  land  by  the  in- 
testate, is  there  proper  evidence  of  interest 
to  exonerate?  The  vendor's  lien  in  favor  of 
McKinney  was  fastened  on  the  land,  being 
retained  on  the  face  of  the  deed  to  intestate's 
vendors.  O'Conner  made  no  contract  with 
the  lienliolder;  gave  no  note  or  other  obliga- 
tion to  him  for  it.  He  merely  accepted  a 
deed  from  his  vendors,  which  recited  the  ex- 
istence of  the  incumbrance,  and  that  intestate 
assumed  and  agreed  to  discharge  it;  but  noth- 
ing was  said  or  done  by  him  in  the  direction 
of  its  discharge.  This  fixed  lien  was  left  by 
the  parties  undisturbed, — a  primary  charge 
upon  the  land. 

It  is  clear  this  purchase  was  made  for  the 
l)eneflt  or  increase  of  the  real  estate.  This 
fact,  under  the  old  rule,  which  will  be  dis- 
cussed below,  was  evidence  of  an  intention 
and  purpose  on  the  part  of  the  purcliaser  that 
the  land  purchased  should  l>e  the  primary 
source  of  its  payment.  Evidently,  the  intes- 
tate intended  his  personalty  to  be  in  aid  at 
the  realty  merely,  for  the  reasons  stated  un- 
der the  high  authorities  cited.  I  hold  that 
the  McKinney  land  was  first  liable  for  the 
payment  of  the  McKinney  210,000,  and  in- 
terest, and  cost,  and  that  the  heir  is  not  en- 
titled to  a  recovery  against  the  administra- 
trix for  reimbursement  therefor. 

We  feel  less  certain  in  disposing  of  the 
three  1,000-dollar  notes  given  by  the  intes- 
tate to  his  vendors  on  the  purchase  of  the 
McKinney  land.  These  notes  are  for  an  ad- 
ditional sum,  needed  to  acquire  the  half  of 
the  McKinney  land;  were  in  aid  of  the  pur- 
chase; and  come  under  the  rule  laid  down  by 
Mr.  Lomax,  as  follows:  "So,  in  cases  where 
the  land  comes  to  the  deceased  by  descent  or 
devise,  [will  perchance  vary  the  rule,]  his 
concurrence  in  the  mortgage  deed,  and  bis 
personal  covenant  for  the  payment  of  the 
money,  on  the  assignment  or  transfer  of  the 
mortgage,  will  not  alter  the  burden,  as  be- 
tween his  real  and  personal  representatives. 
And  the  same  principle  applies  if  other  es- 
tates are  added  to  the  security,  on  a  further 
sunl  lent,  or  if  there  be  a  covenant  on  his 
part  increasing  the  rate  of  interest.  And  it 
seems  that,  if  the  sum  borrowed  by  him  and 
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added  to  the  origlntti  mortgage  be  compara- 
tively snaa]l,  equity  will  not  consider  that  lie 
had  different  intentions  as  to  these  different 
terms,  but  will  charge  the  real  estate  with 
the  whole."  See  2  Lomax,  Ex'rs,  marg.  n. 
227,  22B.  The  sum  covered  by  the  three 
notes  is  sraalt.  compared  with  the  incum- 
brance debt;  being  a  little  less  than  one-third 
its  size.  Alluding  to  the  rule  above  given, 
equity  will  not  consider  he  had  a  different  in- 
tention as  to  these  terms,  and,  therefore,  the 
real  estate  should  be  charged  with  both  sums, 
as  the  primary  source  of  payment.  Com- 
plainant's first  error  assigned,  denies  the 
right  of  the  defendant  to  reimbursement  on 
these  facts:  The  intestate  bought  of  Sanford 
real  estate  at  the  price  of  91,650;  paid  9550 
cash,  and  gave  notes  for  balance.  He  pur- 
chased of  Moffatt  real  estate  at  94,500,  and 
gave  his  notes  therefor.  Each  vendor  made 
a  deed  of  the  real  estate  sold  by  him  to  intes- 
tate, retaining  lien  for  purchase  money  upon 
the  land  conveyed.  Each  enforced  his  lien 
upon  the  real  estate  against  the  heir  at  law, 
and  had  bis  debt  paid  from  the  proceeds  there- 
of. These  proceedings  were  after  death  of 
intestate,  and  the  realty  so  sold  was  situated 
in  or  near  the  city  of  Knoxville.  The  pre- 
sumption Is  that  this  realty  was  bought  by 
the  intestate  on  speculation,  and  he  intended 
and  proposed  to  pay  the  sums  due  thereon 
from  the  proceeds  thereof  when  sold.  Com- 
plainant insists  that  no  case  has  been  passed 
upon  by  this  court  identical  in  its  facts  and 
defenses  with  the  one  in  hand.  We  have 
found  none  determined  by  courts  of  last  re- 
sort in  the  United  States,  except  one  or  more 
adjudged  by  the  supreme  court  of  Massachu- 
setts, wherein  the  court  briefly  held  that,  the 
contract  of  purchase  was  a  personal  one,  up- 
on which  tile  purchaser  might  have  been 
sued,  judgment  had,  and  the  debt  collected 
from  his  personal  estate;  and  for  that  reason 
held  the  personalty  the  primary  fund  for  pay- 
ment, and  the  realty  in  aid  of  it,  merely. 

Complainant  admits  that  the  non-lien  cred- 
itor cannot  subject  the  land  to  sale  for  the 
payment  of  his  debt  until  he  shows  complete 
exoneration  of  the  personalty,  or  its  insuffi- 
ciency to  pay  debts.  She  insists  the  lien 
creditor  can  proceed  to  enforce  his  lien  upon 
the  realty  in  the  first  instance,  without  ref- 
erence to  the  personalty;  that  there  is  nei- 
ther statute  nor  decision  of  this  court  settling 
the  identical  question  presented  here;  that 
the  question  is  equitable,  to  be  settled  by  de- 
ciding where  the  superior  equity  is;  that 
complainant's  contention  is  supported  by  the 
superior  equity,  the  controversy  being  be- 
tween the  heirs  at  law  and  distributee,  cred- 
itors and  legatees  having  no  Interest  therein. 
On  the  last  analysis,  lying  back  of  the  fact 
of  a  "personal  contract,"  on  which  the  Mass- 
acbasetts  cases  put  the  primary  liability  on 
tbe  personalty,  is  this  inquiry:  Was  the 
contract  for  the  increase  and  benefit  of  the 
realty,  or  of  the  personalty?  Its  answer  de- 
termines which  estate  is  first  liable.  If  the 
realty  is  first  in  liability,  tbe  contract  made 


for  the  purchase  money,  though  capable  of 
being  turned  into  a  personal  judgment 
against  tbe  purchaser,  is  secondary  in  its 
character,  and  in  aid  of  the  realty.  This 
rule  WHS  formulated  and  used  by  the  courts 
of  England  more  than  200  years  ago,  in  set- 
tling questions  identical  with  those  now  be- 
fore this  court,  and  since  its  introduction 
into  the  judicial  history  of  the  mother  coun- 
try we  remember  no  decision  of  her  courts 
questioning  its  soundness.  It  should  be 
stated  that  at  the  date  of  its  first  use  person- 
alty constituted  the  only  fund  for  the  pay- 
ment of  debts  in  England.  A  favoritism, 
the  outgrowth  of  the  old  feudal  system,  so 
completely  hedged  tbe  realty  about  that  It 
was  rarely  made  to  pay  debts  of  decedents. 
In  the  United  States,  property  of  a  decedent, 
of  all  kinds,  is  and  has  been  applicable  to  the 
payment  of  his  debts.  It  has  been  made  so 
now  in  England.  Our  constitutions  and 
laws  constitute  a  soil  more  favorable  to  the 
growth  and  vigor  to  this  old  rule  than  that 
of  its  origin,  and  in  this  country  we  would  ex- 
pect to  see  it  oftener  applied,  -and  its  author- 
ity less  questioned,  than  in  the  land  of  its  na- 
tivity. This  old  rule  has  been  cited  and  ap- 
proved by  the  supreme  court  of  the  United 
States  in  McLearn  v.  Wallace,  10  Fet.  644. 
Judge  McLean,  delivering  the  opinion  of  the 
court,  quotes  Lord  Eldon  as  saying,  in  7 
Yes.  334,  that  "the  principle  upon  which 
the  persona]  estate  is  tirst  liable  in  general 
cases  is  that  the  contract,  primarily,  is  a  per- 
sonal contract;  the  personal  estate  receiving 
tbe  benefit."  Judge  McLban,  continuing, 
says:  "And  so,  If  the  contract  was  in  re- 
gard to  the  realty,  the  debt  is  a  charge  on 
the  land.  It  is  in  this  way  that  a  court  of 
chancery,  by  looking  at  the  origin  of  tbe 
debt,  is  enabled  to  fix  the  rule  between  dis- 
tributees." We  state  generally  that  many 
of  tbe  state  courts  and  law-writers  in  the ' 
United  States  cite  and  approve  this  "rule;" 
but  they  need  not  be  referred  to  here  with 
more  particularity.  When  the  rule  was 
adopted  in  England,  personal  property  did 
not  have  its  present  volume  or  importance. 
Tbe  mortgages  upon  real  estate  were  nearly 
without  exception  for  borrowed  money. 
Vendors'  liens  were  very  rare,  and  cut  no  fig- 
ure in  the  current  litigation  of  that  day.  The 
courts,  in  that  formative  period,  explained 
the  parts  of  the  transaction  from  which  grew 
the  debt,  to  ascertain  tbe  interest  of  the 
debtor  to  charge  his  real  or  personal  estate 
with  its  payment.  Those  able  judges  bad 
little  of  precedent  to  guide  them,  but  had 
good  common  sense,  and  large  acquaintance . 
with  and  understanding  of  the  motives  ai^d 
purposes  moving  to  action  in  the  affairs  of 
every-day  life.  To  this  circumstance  is  large- 
ly due  the  excellency  of  those  early  decis- 
ions. These  fathers  of  our  inherited  juris- 
prudence, guided  by  their  practical  good 
sense  and  level-headed  wisdom,  interpreted 
the  making  of  the  debt  for  the  increase  of 
and  benefit  to  the  personalty  to  mean  that 
the  debtor  intended  tliat  estate  should  be  bur- 
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dened  primarily  with  the  payment.  Hence 
all  debts  for  personal  property,  services, 
loaned  money,  and  mortgage  debts,  which 
made  up  the  consideration  supporting  the 
great  bulk  of  the  indebtedness  of  that  period, 
were  held  to  be  for  the  benefit  of  the  person- 
alty; and  consequently  it  was  first  chargea- 
ble with  their  payment.  These  judges  were 
too  cleitr-headed  not  to  know  that  the  con- 
verse of  this  rule,  when  applied  to  real  es- 
tate, was  axiom atically  true,  also;  but,  aa  the 
occasion  of  its  application  was  rare,  there  be- 
ing few  land  transactions,  there  are  few  rul- 
ings of  the  courts  upon  it  to  be  found  in  the 
early  reported  cases.  If  the  personalty  re- 
ceiving the  benefit  coming  from  the  creation 
of  a  debt  means  that  the  debtor  intended  that 
it  should  tirst  be  chargeable,  why  does  not 
the  result  follow  to  the  realty?  When  it  gets 
the  benefit,  why  should  it  be  true  aa  to  p>er- 
Bonalty  and  untrue  as  to  realty?  The  courts 
proceeded  in  principle  and  reason  upon  the 
same  line  when  they  left  the  facts  to  deter- 
mine the  relative  liability  into  parties  of  two 
or  more  persons  jointly  and  severally  bound 
upon  the  same  instrument.  If  it  la  reasona- 
bly certai  n ,  upon  weighing  the  facts,  tliat  one 
signed  with  the  intt^ntion  to  be  bound  as 
principal,  and  the  others  ai  sureties,  the 
courts  do  not  hesitate  tu  so  define  their  rights, 
and  to  enforce  tliem  accordingly.  Likewise, 
the  determination  of  the  many  questions 
arising  in  the  settlement  of  partnerships,  in- 
volving the  conflicting  rights  of  firm  and  in- 
dividual creditors  as  to  their  priorities  of  pay- 
ment from  firm  and  individual  means,  is 
largely  controlled  by  the  intention  and  pur- 
pose of  the  parties,  impressed  upon  the  par- 
ticular transaction.  In  fact,  the  rule  giving 
several  priorities  is  the  outgrowth  and  fruit- 
age of  the  expressed  or  presumed  intent 
of  the  parties  to  the  transaction,  or  in  rela- 
'  tion  thereto.  Death  and  intestacy  do  not  af- 
fect the  question ;  and  the  personal  contract 
idea,  though  a  prominent  fact,  is  silent  while 
the  courts  give  expression  to  the  intent  of  the 
parties,  in  settling  and  fixing  the  relative 
liability  of  persons  and  funds  in  the  two 
classes  of  cases  hereinbefore  referred  to. 
Also,  if  a  tract  of  land  subject  to  a  lien  is 
sold  by  the  lien  debtor  surreptitiously,  in  sep- 
arate parcels,  at  different  times,  and  con- 
veyed by  deeds  registered  when  made,  the 
lien,  if  enforced  by  rule  of  the  land,  must  be 
in  the  inverse  order  of  alienation.  The  first 
subpurchaser  may  force  this  order  in  the  sale 
of  the  parcels.  This  eqnity  grows  out  of 
the  presumed  intention  of  the  several  snl>- 
purchasers,  and  may  be  enforced,  nutwitb- 
atanding  death  and  intestacy  have  intervened. 
Other  contentions  might  be  cited  wherein  the 
expressed  or  presumed  intention  of  the  par- 
ties, impressed  upon  the  transaction,  is  the 
controlling  fact  with  the  courts  in  fixing  the 
liability  of  persons  or  funds,  but  those  named 
are  deemed  suilicient  fur  this  purpose,  to  show 
the  constant  practice  of  the  courts  in  giving 
a  controlling  influence  to  the  intent  of  parties 
in  settling  the  Uugo  part  of  the  covenant  lit- 


igation of  the  day.  Where  the  claims  of 
creditors  have  been  paid,  with  no  opposing 
statute  nor  adjudication  of  this  court,  and 
when  the  title  to  both  realty  and  personalty 
flows  from  the  same  source, — the  intestate, 
— why  should  not  his  intent,  impressed  upon 
his  property,  control  the  question  which  shall 
enrich  his  heir  or  his  distributee?  What 
good  reason  is  there  for  making  this  an  anom- 
aly,— an  exception  to  a  rule  of  such  general 
application  ? 

This  court,  in  Masson  v.  Swan,  6  Heisk.  451, 
457,  goes  far  to  sustain  this  rule.  Swan  sold 
a  lot  to  Masson,  by  parol,  who  put  valuable 
improvements  on  it,  but  did  not  pay  purchase 
money.  Swan  died,  and  Masson  disaifirmed 
the  contract,  and  sued  for  the  value  of  tlie 
improvements.  This  court  held  the  lot  the 
primary  fund  for  the  payment.  Judge  Kich- 
OLSON,  speaking  for  the  court,  said:  "The 
real  estate,  and  not  the  personal,  ia  bene^ted 
by  the  improvement;  and  equity  necessarily 
fixes  the  liability  for  the  benefit  on  the  real 
estate.  The  principle  of  Masson  v.  Swan  has 
been  applied  to  similar  facts  by  nearly  all  the 
courts  of  this  Union ;  and  tbe  reason  of  the 
rule,  whenever  applied,  is  the  same,  viz.: 
The  realty,  having  received  the  benefit,  must 
be  held  first  liable  for  the  payment  therefor. 
The  pei-sonal  contract  on  the  part  of  Swan 
had  no  bearing  in  tbe  decision.  John  Mar- 
shall, of  Franklin,  Tenn., — a  great  name  in 
the  law, — sat  as  a  special  judge  in  Franklin 
V.  ArmQeld,  2  Sneed,  S56,  357.  This  great 
lawyer  held  the  executor,  who  had  paid  oS 
an  incumbrance  upon  a  parcel  of  land,  partly 
with  his  own  means,  and  partly  with  tbe  as- 
sets in  his  own  liands,  was  entitled  to  be  r«> 
Imbursed  tlierefor;  and  that  the  land,  relieved 
from  the  burden  resting  on  it  when  It  came 
to  the  devisee,  was  chargealde  tlierewith,  as 
the  primary  fund.  The  "  personal  contract" 
theory,  as  a  test  to  determine  which  estate  is 
to  be  first  chargeable  with  a  debt,  has  been 
shifting  and  unfixed  In  its  nature,  as  may  be 
seen  in  the  overruling  of  Campbell  t.  Findley, 
3  Humph.  330,  after  an  interval  of  half  a  cen- 
tury, by  Stovall's  Case,  in  2  Lea,  543,  by  a 
divided  court,  and  a  century  of  discordant 
opinions  in  England,  and  to  some  extent  in 
New  York,  aa  to  what  makes  a  binding  per- 
sonal contract,  in  the  sense  of  tbe  rule:  It 
should  be  observed  that  these  two  prominent 
states  in  intelligence,  wealth,  and  culture 
have  cleared  up  the  question  by  clear-cut  leg- 
islative enactment,  providing  that  the  de- 
scended realty  of  decedents  shall  in  all  cases 
be  the  primary  fund  for  payment  of  any  debt 
fastened  upon  it  by  mortgage,  etc.,  when  it 
came  to  the  heir,  unless  th«re  is  a  clearly  ex- 
pressed intention  to  tbe  contrary  in  tbe  will 
of  decedent.  The  better  mle,  we  think,  is 
to  let  the  answer  to  the  inquiry,  which  es- 
tate got  the  benefit  ?  fix  the  primary  liability, 
if  the  debt  is  for  borrowed  money,  and  is  se- 
cured by  a  mortgage  on  real  estate,  and  the 
personalty  has  been  benAfited  thereby;  and 
the  courts,  for  more  than  a  century,  held 
these  facts,  by  necessary  implication,  evidence 
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of  tbe  decedent's  intention  to  charge  bis  per- 
(onalty  with  the  burden  of  discharging  the 
mortgage  debt.  In  exoneration  of  tbe  realty, 
—not  an  intention  shown  in  a  will,  but  im- 
pressed npon  and  inhering  in  the  very  fiber 
of  the  transaction  from  which  came  the  debt. 
When  the  debt  is  the  price  of  land  bought, 
why  will  not  these  facts,  under  tliesame  role, 
eTidence  an  intent  to  charge  tbe  incumbered 
land  primarily,  as  the  debt  was  made  for  tbe 
increase  of  the  land  ? 

Why  shift  the  rule,  and  say  the  personalty 
is  the  primary  fund  to  pay,  beciiuse  it  is  the 
"personal  debt  of  the  decedent?"  In  strict- 
ness, the  canons  of  descent  devolved  upon  the 
heirs  only  the  excess  of  the  market  value  of 
the  realty  over  the  incumbering,  unpaid  pur- 
chase money,  with  the  privilege  to  them,  up- 
on Oiscliarging  that  debt,  to  be  invested  with 
the  fee-simple.  The  intestate  took  just  this 
interest  in  the  realty  purchased,  and  no  more 
was  transmitted  to  his  lieirs.  He  consented 
to  the  retention  by  his  vendors  of  so  much  of 
the  realty  purchased  as  would  besuflBcient  to 
pay  its  price,  and  thereby  appropriated  and 
set  apart  that  interest  as  a  means  charged 
with  the  (tayroent  of  tbe  price  of  the  realty. 
Presumably,  tbe  purchases  from  Moffatt  and 
Sanford  were  on  speculation,  and  intestate 
intended  to  pay  the  debts  credited  in  the  pur- 
chase from  the  proceeds,  when  sold.  As  be- 
tween tbe  heir  and  the  distributee,  should 
not  that  intent  of  intestate  to  make  tlie  realty 
tot  liable  to  pay  off  tbe  burden  be  effective, 
not  as  an  intent  evidenced  by  a  will,  but  one 
Ifflpreesed  upon  and  woven  into  the  very  text- 
ure of  the  traniiaction  by  the  intestate  liim- 
>elf?  Does  public  policy,  or  public  good,  or 
the  nniformity  of  the  rules  forailininistering 
the  estates  of  decedents  favor  or  oppose  the 
settlements  of  these  open  questions,  as  already 
indicated?  It  can  only  be  a  practical  ques- 
tion when  the  distributee  and  heir  are  not 
the  same  person,  which  is  really  the  case. 
Under  our  laws  of  distribution  and  descent, 
the  heir  and  distributee  are  never  different 
persons,  except  when  one  dies  circumstanced 
as  was  Thomas  O'Conner,  or  withoot  wife, 
or  husband,  or  children,  when  the  distributee 
is  a  parent,  old,  and  perhaps  needy. 

The  intestate  was  largely  in  real-estate 
specaiation  in  a  growing  city,  where  real  es- 
tate was  rapidly  enhancing  in  value.  The 
purchases  were  made  with  the  expectation  of 
early  sales,  at  fine  profits.  He  meets  a  sudden 
death.  No  testament  is  made,  providing  for 
his  childless  widow.  If  the  personalty  is  to 
relieve  tbe  realty  of  the  incumbrance  for  its 
pnrcbase  money,  the  lieir  will  be  enriched, 
and  the  widow  and  distributee  impoverished. 
The  superior  equity  is  cei-tainly  in  her  favor. 
Tbe  heir  is  in  a  court  of  equity,  asking  that 
equity  be  done.  Will  equity  reimburse  tbe 
beirs  at  the  expense  of  the  distributee? 

The  reasoning  upon  the  first  error  assigned 
by  complainant  is  equally  applicable  to  tlie 
third  l,OUO-dollar  note  given  to  Intestate's 
Vendors  in  the  purchase  of  the  Mclvinney 
had.    We  reach  a  conclusion  as  to  this  en  or 


with  less  certainty  than  we  liad  as  to  the  Mc- 
Kinney  incnmbrance;  but  still  we  feei  justi- 
fied in  holding  that  the  heirs  are  not  entitled, 
in  equity,  to  be  reimbursed  for  sums  paid 
upon  the  Moffatt  and  Sanford  parcels  of  land 
from  the  proceeds  of  said  lands.  This  dis- 
poses of  the  third  assigned  error  of  complain- 
ant adversely  to  the  claim  of  the  heirs  at  law, 
and  upon  the  whole  case,  the  chancellor  is  in 
error,  and  should  be  reversed,  and  the  heirs 
at  law  pay  the  cost  of  this  cause  in  this  and 
the  court  below.  Entertaining  these  views, 
I  am  compelled  to  dissent  from  the  opinion  of 
the  majority  of  the  court  in  tikis  casa 


Jacobs  et  al,  v.  Jacobs. 

(Supreme  Court  of  MlgsouH.    Dec.  9,  1889.) 

ExBOtJTORS  AND  AdMINISTKATORS — SbTTLBMSSTS — 
AlXOWAKCES. 

1.  An  executrix  who  has  accounted  for  tbe 
full  amount  received  by  the  compromise  of  a  note 
belonging  to  the  estate,  for  less  than  Ita  invento- 
ried value  is  not  liable  tor  more  than  is  thus  ao- 
ooonted  for,  where  it  is  shown  that  the  compro- 
mise was  made  in  good  faith,  and  that  more  money 
was  realized  thereby  than  wonld  have  been  by  an 
attempt  to  enforce  the  payment  of  the  note. 

8.  Rev.  St.  Ho.  {  280,  provides  that  upon  every 
settlement  the  ezeoutor  shall  show  that  every 
claim  for  which  disbursements  have  been  made  hSA 
been  allowed  by  the  court  according  to  law,  or 
shall  produce  such  proof  of  the  demand  as  would 
enable  the  claimant  to  recover  in  a  suit  at  law. 
Held  that,  npon  the  production  of  the  latter  proof, 
credit  will  be  alloweaforthedlsbnrsement,  thongh 
the  voucher  forsuch  credit  was  not  allowed  as  a  de- 
mand against  the  estate. 

8.  Under  Rev.  St.  Ho.  1 220,  providing  that  ez- 
edbtors  and  administrators  shall  be  allowed  "all 
reasonable  charges  for  legal  advice  and  service, 
an  executrix  is  entitled  to  attorney's  fees  for  de- 
fending her  final  settlement  in  the  probate  and  oir- 
oolt  courts.  ■ 

4.  An  executrix  is  not  entitled  to  an  allowance 
for  commissions  paid  her  agents  tor  effecting  the 
sale  of  real  estate  of  her  testator,  beyond  the  "com- 
mission of  6  per  cent.  *  *  *  on  money  arising 
from  the  sale  of  real  estate, "  allowed  to  executors 
and  administrators  by  Rev.  St.  Uo.  {  SSH. 

Appeal  from  circuit  court,  Boone  county; 
G.  H.  BtmoKHARTT,  Judge. 

Rev.  St.  Mo.  §  280,  provides  that  upon  every 
settlement  the  executor  or  administrator  shall 
show  that  every  claim  for  which  disburse- 
ments have  been  made  has  been  allowed  by 
the  court  according  to  law,  or  shall  produce 
such  proof  of  the  demand  as  would  enable 
the  claimant  to  recover  in  a  suit  at  law. 

A.  M.  Hough  and  H.  Clay  Bvotng,  for  ap- 
pellants. Thos.  Thoroughman  and  J,  K, 
Hanshrough,  for  respondent. 

Braob,  J.  At  tbe  November  term,  1888, 
of  tbe  probate  court  of  Boone  county,  the  re- 
spondent, executrix  of  George  B.  Jacobs,  de- 
ceased, filed  in  said  court  her  account  for  final 
settlement;  to  which  the  appellunts  took  ex- 
ceptions, and  thereafter  filed  19  objections  to 
tbe  approval  of  such  final  settlement,  all  of 
which  were  either  abandoneil  on  the  trial  or 
overruled  by  the  court,  except  18  and  19, 
which  were  partially  sustained;  and  both 
parties  appealed  to  the  circuit  court.  Tiie 
Ciue  coming  on  for  trial  in  the  circuit  court. 
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the  plaintiffs  stated  "that  they  abandoned  all 
their  exceptions,  except  those  numbered  2; 
the  item  of  $1,802.86,  mentioned  in  excep- 
tion 17;  and  the  items  in  exceptions  18  and 
19,  relating  to  commissions  for  the  sale  of 
real  estate,  and  taxes  paid  by  defendant  on 
the  John  F.  Jacobs  real  estate,  and  penalties 
on  delinquent  taxes;  and  all  attorney's  fees  in 
final  settlement,  and  the  Caulfleld  note,  men- 
tioned in  exception  2," — and.  In  connection 
with  this  statement,  read  exceptions  2, 17, 18, 
and  19,  theretofore  filed  in  the  probate  court. 
The  circuit  court  overruled  plaintiff's  excep- 
tion Xo.  2;  their  objections  to  the  credit  item 
of  $1,302.86  in  the  executrix's  first  annual 
settlement,  objected  to  in  exception  17;  sus- 
tained exceptions  18  and  19,  as  to  the  items 
of  credit  for  taxes  paid  by  the  executrix  on 
the  John  F.  Jacot>s  land,  and  for  penalties  on 
delinquent  taxes;  overruled  them  as  to  items 
of  credit  for  commissions  paid  agents  for  the 
sale  of  real  estate,  and  for  attorneys'  fees  on 
final  settlement,  and  in  the  matter  of  the 
Caulfleld  note;  stated  an  account  between 
the  executrix  and  the  estate  iipoil  the  basis 
of  the  balance  of  $168.33  due  the  estate,  as 
shown  by  her  settlement  filed  in  the  probate 
court,  by  adding  to  such  balance  the  amount 
of  the  credits  tt&en  for  penalties  on  tax-bills, 
and  interest,  amounting  to  the  sum  of  980.93, 
the  credits  taken  for  taxes  paid  on  the  John 

F.  Jacobs  land,  and  interest,  amounting  to 
•468.10,  making  theaggregate  debits  $662.36; 
allowed  the  executrix  a  credit  of  $25  for  at- 
torney's fee  in  defending  the  settlement  in 
the  probate  court,  and  $300  in  the  cirduit 
court, — showing  a  balance  due  the  estate  of 
$337.36  at  the  date  of  the  judgment  in  the 
circuit  court;  rendered  judgment  therefor, 
and  ordered  same  certified  to  probate  court 
for  distribution  under  the  will,  and  that  the 
costs  of  the  appeal  from  the  probate  court, 
and  all  other  costs  under  objections  not  sus- 
tained, be  paid  by  the  objectors,  who  now  ap- 
peal from  that  judgment. 

1.  Plaintiff's  exception  No.  2,  to  the  exec- 
utrix's account  for  final  settlement.  Is  as  fol- 
lows: "(2)  Defendant  has  failed  to  account 
for  a  balance  of  the  inventoried  note  of  B.  G. 
Caulfleld  and  Fanny  Deaver,  with  interest 
thereon;  the  said  balance  bein^,  as  shown  by 
inventory  and  the  collection  reported  on  said 
note  in  defendant's  first  settlement,  $12,457; 
wliich  sum  should  be  charged  to  defendant, 
with  interest  thereon,  at  10  per  cent,  com- 
pound, from  April  16, 1878. "     The  note  of  B. 

G.  Caulfleld  and  Fanny  Deaver,  referred  to  in 
this  exception,  was  dated  August  1, 1867,  for 
$20,000,  payable  to  the  testator,  George  R. 
Jacobs,  three  years  after  date,  with  interest 
from  maturity,  at  the  rate  of  8  per  cent,  per 
annum.  To  secure  this  note,  and  six  inter- 
est notes  for  $800  each,  payable  in  6,  12,  18, 
24,  80,  and  36  months,  of  same  date,  a  deed 
of  trust  of  the  same  date  was  executed  by  B. 
G.  Caulfield,  his  wife,  Laura  Caulfleld,  and 
Fanny  Deaver  upon  certain  real  estate  in  the 
city  of  St.  Louis  belonging  to  Mrs.  Deaver 
anil  Mrs.  Caulfleld.     The  interest  notes  were 


paid  as  they  became  due,  and  shortly  after  the 
principal  note  t)ecame  due  the  time  of  its 
payment  was  extended  by  an  agreement  in- 
dorsed on  the  note,  signed  by  Mrs.  Deaver, 
B.  G.  Caulfleld,  and  the  testator.  Dr.  Jacobs, 
in  consideration  of  the  payment  of  10  instead 
of  8  per  cent.,  as  specified  in  the  note.  In- 
terest at  10  per  cent,  was  thereafter  paid  on 
the  note  to  August  1,  1876,  and  on  the  5tfa 
of  April,  1877,  it  was  inventoried,  and  came 
into  the  hands  of  the  executors,  at  $21,861.10. 
— ^the  amount  of  the  principal  and  interest  at 
10  per  cent,  from  August  1, 1876,  to  April  5, 
1877,  the  date  of  the  inventory.  The  plain- 
tiff introduced  evidence  tending  to  show  that 
the  real  estate  owned  by  Mrs.  Deaver  In  the 
years  1877  and  1878  was  worth  an  amount 
largely  in  excess  of  the  amount  of  said  note. 
The  executrix  introduced  evidence  tending  to 
show  that  Mrs.  Deaver,  during  those  years, 
although  the  owWer  of  valuable  real  estate, 
was  in  embarrassed  circumstances;  tliat  she 
was  largely  in  debt;  and  that  her  real  estate 
was  heavily  incumbered, — to  use  her  own 
language,  that  in  1878  "her  financial  condi- 
tion was  very  bad.  •  *  *  If  the  Jacobs 
debt  had  been  forced  upon  me,  it  could  not 
possibly  have  been  made. "  The  action  of  the 
executrix  in  regard  to  this  note,  as  well  as 
the  considerations  which  induced  such  action, 
will  appear  from  the  following  extracts  from 
the  evidence  of  B.  B.  Price,  who,  at  the  in- 
ception of  the  administration,  was  her  oo-ex- 
ecutor;  of  Gen.  Guitar,  who  was  the  attorney 
for  the  estate;  and  of  Francis  F.  Haydel,  of 
the  firm  of  John  Byrne,  Jr.,  &  Co.,  real-estate 
agents,  who  negotiated  this  loan,  and  who 
for  many  years  bad  been  the  agents  of  Dr. 
Jacobs,  the  testator,  in  the  management  of 
his  interests  in  St.  Louis,  and  who  continued 
in  the  same  relation  to  his  executors.  Mr. 
Price  testified:  "We  employed  Gen.  Odin  G. 
Guitar  to  act  as  counsel  for  us  in  tlie  admin- 
istration of  the  estate;  and  be  and  I  both 
made  a  careful  examination  as  to  the  nature, 
character,  and  value  of  the  real  estate  in- 
cluded in  tiie  deed  of  trust,  and  the  solvency 
of  the  makers  of  this  note.  I  thought  it  best, 
and  Gen.  Guitar,  as  our  attorney,  ^vised  us, 
to  compromise  and  settle  this  debt  by  releas- 
ing Mrs.  Fanny  Deaver,  and  her  property, 
from  all  liability  on  the  note,  upon  her  pay- 
ing to  us  $11,000,  being  the  one-half  then 
due  on  the  note,  and  taking  a  new  note,  exe- 
cuted by  Mrs.  Laura  Caulfidd  and  B.  G.  Caul- 
field,  for  the  balance,  with  a  new  deed  of  trust 
on  the  same  property,  belonging  to  Mrs.  Caul- 
fleld, embraced  in  the  first  deed  of  trust.  This 
we  did ;  and  the  property  was  afterwards  sold 
under  the  new  deed  of  trust,  and  the  proceeds 
accounted  for.  We  had  John  Byrne,  Jr.,  & 
Co.,  one  of  the  best  real-estate  firms  in  St. 
Louis,  to  assist  us  in  making  the  compromise 
and  settlement  with  Mrs.  Deaver.  I  was  in 
St.  Louis  three  or  four  days,  looking  into  this 
matter.  Oross-Bxamination.  Ididnotmaka 
any  personal  examination  of  this  matter  my- 
self, but  had  confldence  in  John  Byrne,  Jr.,  & 
Co.,  and  the  man  they  employed  to  examine 
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the  title  and  condition  of  Mrs.  Deaver's  real 
estate.  Iconsulted  with  and  acted  under  the 
advice  of  John  Byrne,  Jr.,  &  Co.  and  Gen. 
Gaitar."  Mr.  Haydel  testified:  "At  the  time 
the  compromise  was  effected  by  which  Mrs. 
Deaver  waa  released  from  her  indebtedness 
to  Dr.  Jacoba,  I  was  acquainted  with  her 
financial  condition,  having  examined  into  her 
affairs  with  a  view  to  this  settlement,  and 
from  this  examination  I  know  the  settlement 
was  the  best  that  could  have  been  made,  and 
considered  it  advantageous  to  the  estate.  Our 
firm  was  at  that  time,  and  now  is,  engaged 
in  the  real-estate  and  loan  business.  If  a  sale 
of  the  property  mortgaged  bad  been  had  at 
that  time,  less  money  would  have  been  real- 
ized than  was  realized  by  the  settlement.  I 
did  not  think  as  much  money  could  in  any 
other  way  be  made  out  of  Mrs.  Deaver  as  by 
this  settlement."  Gen.  Guitar  testified:  "I 
was  employed  in  1877  by  Mr.  Price  and  Mrs. 
Jacobs  as  their  counsel  and  attorney  in  wind- 
ing up  and  ailministering  the  Jacobs  estate. 
I  have  been  acting  a.s  their  counsel  ever  since. 
I  was  reqaested  by  them  to  investigate  the 
solvency  of  the  parties,  and  the  nature  and 
character  of  the  real  estate  covered  by  the 
deed  of  trust  given  by  Fanny  Deaver  and 
Laura  Caulfield  to  secure  the  note  in  contro- 
versy; and,  after  making  a  full  investigation 
of  all  the  facts,  and  after  fuUy  informing 
myself  as  to  the  solvency  of  the  parties,  and 
the  kind  and  value  of  the  real  estate  embraced 
in  the  deed  of  trust,  I  advised  my  clients,  Mr. 
Price  and  Mrs.  Jacobs,  to  compromise  with 
Mrs.  Deaver  by  her  paying  one-half  of  the 
note,  and  their  releasing  her  from  all  further 
liability  on  the  note,  and  by  the  other  half 
dne  on  the  note  being  secured  by  a  new  note, 
axecotedby  Mrs.  Laura  Caulfield  and  her  hus- 
band, B.  Q.  Caulfield,  secured  by  a  deed  of 
trust  on  the  same  real  estate,  belonging  to 
Mrs.  Caulfleld,  embraced  in  the  first  deed  of 
trait.  They,  acting  under  my  advice,  settled 
the  note  in  full  on  this  basis;  and  the  Caul- 
field property  was  afterwards  sold  under  the 
deed  of  trust,  and  the  proceeds  accounted  for. 
*  *  *  By  reason  of  the  indorsement  on 
the  note,  made  after  it  became  due,  extend- 
iag  the  time  of  payment,  I  advised  my  clients 
that  Mrs.  Gaulfield's  property  in  the  deed  of 
trust  was  released;  and  that  was  one  of  the 
reasons  for  my  advising,  and  my  clients  ac- 
cepting, the  compromise  settlement.  The  in- 
dorsement on  the  note  was  signed  by  Mrs. 
Fanny  Deaver,  B.  G.  Caulfield,  and  Dr.  Ja- 
cobs after  the  note  l>ecame  due;  and,  in  con- 
tidemtion  of  a  definite  extension  of  time  be- 
ing given  by  Dr.  Jacobs,  Mrs.  Deaver  and  B. 
0.  Caulfield  agreed  to  pay  10  per  cent  inter- 
est instead  of  8  per  cent.,  which  the  note 
originally  bore." 

It  is  not  pretended  that  the  executrix  has 
not  accounted  for  every  dollar  that  has  been 
nalized  upon  this  asset;  but  it  is  urged  that 
■he  could  and  ought  to  have  realized  the 
whole  amount  of  the  principal  and  interest 
of  said  note,  which,  confessedly,  she  did  not. 
There  is  some  contention  as  to  the  amount 


which  she  fell  short;  but,  in  the  view  wa 
take  of  the  evidence,  it  is  not  necessary  to  de- 
termine definitely  that  amount.  At  the 
time  the  compromise  of  this  debt  was  made, 
there  was  no  statutory  enactment,  as  now, 
authorizing  an  executor  or  administrator, 
with  the  approbation  of  the  judge  of  pro 
bate,  to  compound  with  a  debtor  to  the  es- 
tate, who  was  unable  to  pay  all  bis  debts, 
and  give  him  a  discharge,  on  receiving  a  fair 
proportion  of  the  same.  Section  242,  Bev. 
St.  1879.  "At  common  law,  the  arbitration, 
cumpromise,  or  release  of  a  debt  or  claim  due 
the  estate  was  regarded  as  a  waste  on  the 
part  of  the  personal  representative,  if  it  re- 
sulted in  loss  to  the  estate.  *  *  *  As 
to  compromise,  however,  later  qualifications 
were  admitted,  which  •  *  •  the  court 
of  chancery  saw  fit  to  insist  upon,  and  which, 
as  to  either  compromise  or  arbitration,  are 
now  usually  insisted  upon.  The  executor 
or  administrator  who  compromised  a  debt,  so 
as  to  receive  less  than  the  full  amount,  waa 
still  held  answerablefor  the  whole;  and  yet,  if 
he  could  show,  in  exculpation,  that  he  acted 
therein  for  the  benefit  of  the  estate,  he  stood 
excused.  The  universal  test  for  modem 
times  should  be  whether,  in  compromising 
or  submitting  to  arbitration,  the  representa- 
tive acted  with  fidelity  and  due  prudence." 
Schouler,  Ex'rs,  §  386.  In  Merritt  v.  Mer- 
ritt,  62  Mo.  150,  it  was  said:  "The  prevail- 
ing rule  now  established  in  this  court  is  that 
executors  and  administrators  stand  in  the 
position  of  trustees  to  those  interested  in  the 
estates  upon  which  they  administer,  and  are 
liable  only  for  want  of  due  care  and  skill; 
and  that  the  measure  of  care  and  skill  re- 
quired of  them  is  that  which  prudent  men 
exercise  in  the  direction  and  management  of 
their  own  affairs."  Applying  this  rule  to 
the  compromise  made  by  the  executors  in 
this  case, —  and  on  principle,  it  cannot  be 
seen  why  It  should  not  be  applied, —  it  abun- 
dantly appears  from  the  evidence  that  the  ex- 
ecutors, in  making  this  compromise,  acted 
diligently,  in  good  faith,  with  all  the  pru- 
dence, care,  and  skill  that  a  prudent  man, 
with  the  light  then  obtainable  in  regard  to 
tlie  value  of  the  security,  the  situation  of  the 
debtors'  affairs,  and  the  relation  they  sus- 
tained to  the  obligation  which  the  estate  held 
against  them,  could  have  exercised,  in  a 
manner  which  then  seemed  to  be  for  the  best 
interest  of  the  estate.  And,  even  if  it  could 
have  been  shown — which,  however,  was  not 
done — that  the  executors  were  mistaken,  and 
that  they  might  have  made  the  whole  of  the 
debt  compromised,  yet,  under  such  circum- 
stances, they  ought  not  to  be  held  liable  for 
more  than  the  amounf  which  they  actually 
realized.  The  probate  and  circuit  courts 
both  held  that  the  executrix  was  not  liable 
on  account  of  this  asset  for  more  than  she 
had  accounted  for  in  her  settlements,  which 
was  the  full  amount  secured  by  the  com- 
promise, and  in  doing  so,  we  think,  com- 
mitted no  error. 
2.  The  objection  to  the  item  of  •1,802.06, 
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In  exception  17,  was  properly  overruled,  as  It 
appears  from  the  record  that,  although  the 
Toncber  for  that  credit  was  not  allowed  as  a 
demand  against  the  estate,  yet,  at  the  time 
credit  therefor  was  taken  by  the  executrix  in 
her  settlement,  such  proof  thereof  was  pro- 
duced to  the  probate  court  as  would  have 
enabled  the  claimant  to  recover  in  a  suit  at 
law;  thus  bringing  this  credit  within  the 
terms  of  section  230,  Bev.  St.  1879.  Besides, 
the  evidence  on  the  trial  in  the  circuit  court 
showed  that  it  was  a  legal  demand  n<;iiinst 
the  estate,  and  the  executors  had  paid  it. 

8.  The  attorney's  fees  paid  by  tlie  execu- 
trix, and  allowed  by  the  probate  court,  for 
legal  services  rendered  in  the  setlleraent  of 
the  Cauineld  note,  are  not  unreasonable,  and 
were  a  proper  charge  against  the  estate.  Nor 
do  we  find  any  error  in  the  allowance  made 
by  the  circuit  court  to  the  executrix  for  at- 
torney's fees  in  defending  her  final  settle- 
ment in  the  probate  and  circuit  courts.  Such 
allowance  is  for  legal  advice  and  service  such 
as  is  contemplated  in  the  statute.  Section 
229,  Kev.  St.  1879.  If  executors  and  admin- 
istrators of  estates  who  have  faithfully  dis- 
charged their  duties,  and  in  the  main  ren- 
dered a  true  account  of  their  trust,  are  to  be 
required,  at  their  own  individual  cost,  to  de- 
fend their  settlements,  in  protracted  and  ex- 
pensive litigation,  from  every  attack  that 
may  be  made  upon  them,  few  responsible  and 
competent  persons  will  be  found  to  take 
charge  of  estates  for  the  raoilest  compensa- 
tion the  law  allows  for  the  service.  2 
Woerner,  Adm'u,  §  615;  Pinckard  v.  llnck- 
anl,  24  Ala.  250;  Smyley  r.  Reese,  58  Ala. 
100;  Bten-ett's  Appeal,  2  Pen.  &  W.  419; 
Scliouler,  Ex'rs,  §  544. 

4.  The  items  in  exceptions  18  and  19,  re- 
lating to  commissions  for  tlie  sale  of  real  es- 
tate, are  as  follows:  In  second  settlement,  0. 
Guitar,  commission  on  italfS  of  real  estate, 
$349.20;  in  final  settlement,  amount  paid  J. 
M.  Carpenter,  commission  on  sales  of  real 
estate,  $350;  and  for  amount  paid  Ed. 
Jacobs,  commission  on  sales  of  real  estate, 
$100.  The  probate  court  disallowed  these 
credits;  but  they  were  allowed  by  the  cir- 
cuit court,  and  plaintiffs'  objections  there- 
to overruled.  Section  229,  Bev.  St.  1879,  pro- 
vides that  executors  and  administrators  shall 
be  allowed  "all  reasonable  charges  for  fu- 
neral expenses,  leasing  real  estate,  les^al  ad- 
vice and  service,  and  collecting  and  pre- 
serving the  estate,  and,  as  full  compensation 
for  their  services  and  trouble,  a  commission 
of  five  per  cent,  on  personal  property,  and  on 
money  arising  from  the  sale  of  real  estate." 
The  testator,  in  his  will,  directed  that  alt  bis 
real  estate  not  specially  devised  be  sold  by 
his  executors.  The  executrix,  in  her  settle- 
ments, took  credit  for  5  per  cent,  commis- 
sions on  all  the  money  arising  from  sales  of 
real  estate,  and,  in  addition,  took  credit  for 
these  commissions  paid  her  agents  for  effect- 
ing such  sales.  The  statute  is  the  measure 
of  the  executrix's  compensation  for  the  dis> 
charge  of  her  duties;  and,  whether  the  duty 


be  discharged  by  her  or  her  agents,  there  can 
be  but  one  compensation  allowed  for  its  per- 
formance, and  that  at  the  rate  fixed  by  the 
statute.  These  credits  ought  to  have  been 
disallowed  by  the  circuit  court,  and  for  its 
error  in  not  doing  so  the  judgment  will  b« 
reversed,  and  the  cause  remanded  to  the  cir- 
cuit court,  where  judgment  will  be  entered, 
charging  the  executrix,  in  addition  to  the 
balance  found  to  be  due  the  estate  by  said 
court,  with  these  items,  and  interest  thereon 
from  the  date  when  credit  for  them  was 
taken.  All  concur,  except  Bat,  G.  J.,  and 
Babolat,  J.,  absent. 


HOLLOWAT  V.  HOLLOWAT. 
(Supreme  Court  of  Missouri.  Dec.  3, 1889.) 
Actions  —  Tskanot  in  Commok  —  Pabtnebship. 
The  right  of  plaintiff  to  bave  set  aside  a  deed 
proctired  from  him  by  his  co-tenant  by  fraud,  and 
nis  right  to  demand  an  accounting  for  personJalty, 
the  assets  of  a  former  partnersblp  between  them, 
of  which  the  latter  is  in  possession,  are  separate 
causes  of  action,  and  are  not  made  one  by  the  fact 
that  defendant,  by  the  same  fraud  by  whloh  he  de- 
prived plaintitt  of  his  real  estate,  attempted  to  de- 
prive him  of  bis  interest  in  the  partnership  assets. 

Appeal  from  circuit  court,  Buchanan  coun- 
ty; Joseph  P.  Gkubb,  Judge. 

/.  D.  Campbell  and  Houston  A  Parrith, 
for  appellant.  Ramep  dt  Broum,  for  re- 
spondent. 

Bbaob,  J.  The  amended  petition  in  this 
case  was  in  three  counts.  The  first,  which 
was  for  partition,  and  for  an  account  of  rents 
and  profits,  was  dismissed.  The  second 
count  charged  that  plaintiff  and  defendant 
were  tenants  in  common  of  a  tract  of  land  io 
Atchison  county;  that  they  entered  into  an 
agreement  to,  and  did,  farm  said  land,  buy, 
sell,  and  raise  products  and  stock,  in  copart- 
nership, and  on  their  joint  account;  that  the 
partnership  affairs  were  carried  on  from  1864 
to  October,  1875,  by  the  defendant  as  the 
active  partner,  having  full  control  and  man- 
agement of  the  same,  plaintiff  being  a  crip- 
ple, weak  in  body  and  mind;  that  a  large 
amount  of  personal  property,  notes,  and 
other  evidences  of  debt  was  acquired  on  their 
joint  account;  that  the  defendant  invested 
large  sums  of  money  belonging  to  the  part- 
nership concern  on  his  own  individual  ac- 
count, in  otiier  business,  and  in  land,  from 
which  he  derived  profits ;  that  be  has  failed 
to  render  plaintiff  any  account  of  the  same; 
that  the  p.urtnership  accounts  have  never 
been  settled;  and  prays  that  an  account  may 
be  taken  between  them,  and  for  judgment 
for  such  balance  as  may  be  found  to  be  due 
him.  The  third  count  charged,  in  sulistance, 
that  in  October,  1872,  plaintiff  was  induced 
by  the  fraudulent  representations  of  his 
brother,  the  defendant,  to  make  a  pretended 
sale  and  transfer  of  all  his  interest  in  the 
partnership  property  then  on  the  place  to  the 
defendant  for  tlie  pretended  consideration  of 
a  promissory  note  for  8500,  executed  and  de- 
livered by  him  to  the  pluiutiff;  that  he  aCter- 
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WRTds,  in  the  year  1877,  disoovered  said 
fraud,  offered  to  deliver  said  note  to  defend- 
ant, and  demanded  a  retransfer  of  said  prop- 
erty: and  prays  tliat  such  pretended  sale  and 
transfer  may  be  set  aside  and  tield  for  nauglit. 
The  answer  of  the  defendant  was  a  general 
<jenia],  and  plea  of  the  statute  of  limitations. 
The  case  coming  on  for  trial,  the  plaintiff  in- 
troduced the  following  decree  of  the  Bucha- 
nan circuit  court,  theretofore  rendered: 
"Uenry  A.  Holloway  against  John  P.  Hollo- 
way.  Now,  at  this  time,  this  cause  coming 
on  for  bejiring  by  the  court,  •  •  •  and 
thepWntiS  having  dismissed  as  to  the  sec- 
ond cause  of  action  stated  in  bis  amended  pe- 
tition, in  reference  to  the  partnership  in  and 
to  the  personal  property,  the  court,  being 
anificiently  advised  in  the  premises,  doth 
order  and  adjudge  and  decree  that  the  deed 
of  conveyance  mentioned  in  the  first  count 
of  plaintiff's  amended  petition,  dated  October 
18, 1872,  from  the  plaintiff  to  the  defendant, 
purporting  to  convey  plaintiff's  undivided  in- 
terests in  and  to  the  following  lands,  [here 
foUovs  description  of  same  farm  described  in 
present  suit,!  be,  and  the  same  is  hereby,  for 
the  causes  uleged  in  said  petition,  annulled, 
set  aside,  canceled,  and  for  naught  held." 
The  decree  farther  vested  piatntifl  with  same 
interest  he  bad  before  deed  waa  made,  and 
divested  same  from  defendant. 

The  plaintiff  was  called  as  a  witness  npon 
bis  own  behaU:  and  after  being  duly  sworn, 
and  when  on  the  stand,  was  banded  the  fol- 
lowing note  for  identification:  "$500.00. 
Tills  Octolwr  18tb,  1872,  twelve  months  after 
date  1  promise  to  pay  to  the  order  of  Henry 
1.  Holloway,  five  hundred  dollars,  for  valne 
nceived,  with  interest  from  maturity  at  the 
rate  of  ten  per  cent,  per  annum;  the  interest, 
if  not  paid  annually,  to  be  added  to  the  prin- 
fipal,  and  bear  the  same  rate  of  interest, 
[t'igned]  J.  P.  Houawat."  Said  witness 
testified  that  in  1872  the  defendant  procured 
from  him ,  without  any  consideration  there- 
for, certain  real  estate,  being  same  described 
in  the  decree  read  in  evidence,  and  also  his 
interest  in  certain  personal  property  owned 
by  plaintiff  and  defendant  on  the  farm,  l>eing 
Uie  property  here  in  controversy,  and  that 
Uie  note  read  In  evidence,  and  herein  copied, 
waa  given  to  cover  up  the  transaction,  and 
Was  never  paid.  This  note  was  surrendered 
to  the  court  upon  the  suit  between  the  parties 
in  this  caae  in  which  the  alxive  decree  was 
rendered.  The  conrt,  of  ita  own  motion, 
here  asked  the  plaintiff  whether  the  alwve 
copied  note  (sliown  witness)  was  given  to 
cover  the  personal  property,  or  both  the  per- 
sonal and  said  real  property.  The  witness 
answered  that  it  was  given  to  cover  both. 
The  transfer  and  sale  of  the  real  and  personal 
prapeity  were  had  and  done  at  the  same  ti  me. 
Whereupon  tlie  court  answered  that  accord- 
ing to,  and  in  consequence  of,  the  testimony 
of  plaintiff,  he  could  not  recover;  that  the 
eonverance  of  the  personal  property  and  the 
real  estate  from  the  plaintiff  to  defendant 
was  one  transaction;  and  that,  as  the  plain- 


tiff had  brought  his  suit  and  obtained  a  de- 
cree to  set  aside  the  deed,  ( which  is  the  same, 
and  for  the  same  lands,  mentioned  in  the  de- 
cree,) he  could  not  divide  hi^  cause  of  action, 
and  could  not  therefore  recover  in  this  puit; 
and  refused  to  allow  plaintiff  to  introduce  any 
further  testimony, — to  which  ruling  the 
plaintiff  excepted,  took  nonsuit  with  leave, 
and,  failing  to  get  the  same  set  aside,  brings 
his  case  here  by  appeal. 

The  plaintiff  and  defendant  occupied  a  dual 
relation  to  each  other.  They  were  teiiants 
in  common  as  to  the  real  estate  described  in 
the  petition  in  this  case,  and  in  the  decree  in 
the  former  case,  and  partners  in  the  personal 
property  and  assets  acquired  by  them  in  the 
farming  and  trading  business  carried  on  in 
connection  with  said  real  estate.  As  an 
owner  In  foe  in  the  real  estate,  the  plaintiff 
iiad  a  right  to  go  Into  a  court  of  equity,  and 
tiave  set  aside  a  deed  procured  from  him  by 
his  co-tenant  by  fraud,  and  which  was  a 
dond  upon  his  title,  and  which  stood  in  the 
way  of  his  assertion  of  that  title  in  an  action 
at  law;  and,  as  a  copartner,  he  had  a  right 
to  go  into  a  court  of  equity,  the  partnership 
business  having  ceased,  liis  copartner  being 
in  possession  of  all  the  assets  of  the  concern, 
and  its  debts  paid,  as  is  here  alleged,  and  call 
Us  copartner  to  account  for  such  assets,  and 
that  he  render  him  his  stiare  thereof,  as  he 
here  does,  sul>stantlaUy,  In  the  second  count 
of  bis  petition.  These  are  separate  and  in- 
dependent causes  of  action.  The  fact  that 
the  defendant,  by  the  same  fraud  by  which 
he  clouded  the  plaintiff's  title  to  bis  real  es- 
tate, also  attempted  to  deprive  him  of  all  in- 
terest in  the  partnership  assets,  could  not 
render  them  one;  nor  could  a  recovery 
against  such  a  fraud  as  to  ttie  real  estate  l>ar 
the  plaintiff  from  calling  on  the  defendant  to 
account  to  him  for  ids  interest  In  the  part- 
nership assets.  The  Judgment  is  reversed, 
and  the  cause  remanded  for  trial. 

All  concur,  except  Bat  0.  J.,  and  Bab> 
OLAT,  J.,  absent. 


Kbidbb  v.  Milnbr. 
{Supreme  Court  of  tHuowrt    Deo.  S,  1889.) 

AdVERSB  FoBSXBSIOIT— iNSTBDOnOKS. 

1.  "Where  the  line  between  adjoining  owners 
is  In  doubt,  but  they  only  daim  ownership  to  the 
true  line,  wherever  tiiat  may  be,  no  title  b j  adverse 
poasession  can  arise  in  either,  as  against  the  other. 

2.  An  instruction  that,  "on  the  evidence  in 
this  case,  the  statute  of  limitations  is  a  bar  to  the 
suit, "  is  properly  refosed,  as  an  instruction  should 
state  hypotheticaliy  the  facts  of  the  case,  so  that 
It  may  be  determined  npon  appeal  whether  the 
court  applied  correct  principles  of  law. 

Appeal  from  circuit  court,  Greene  county; 
James  R.  Vaughn,  Judge. 

Thrasher,  White  di  McCammon,  for  i^pel- 
lant.  T.  W.  Kersey  and  Qoode  A  Orovene, 
for  respondent. 

Black,  J.  This  is  an  action  of  eject- 
ment to  recover  a  strip  of  land  eight  rods 
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vide  off  of  the  sonth  side  of  the  east  half  of 
lot  2  of  the  uorth-west  fractional  quarter  of 
section  4,  etc.  Plaintiff  owns  the  east  half 
of  lot  2  which  contains,  according  to  gov- 
ernment survey,  48.06  acres.  Defendant 
owns  the  east  half  of  lot  1,  which  contains 
40.04  acres.  The  contest  is  over  the  proper 
location  of  the  boundary  line.  The  plaintiff's 
land  is  on  the  north, and  the  defendant's  on  the 
south,  of  tills  disputed  line.  For  con  venience 
each  tract  will  be  designated  as  a  40-acre 
tract.  It  appears  a  fence  had  been  erected 
between  the  two  40-acre  tracts,  as  far  back  as 
1868  or  1869,  by  one  Autery,  who  owned  the 
south  40.  Mr.  Moore,  who  then  owned  the 
north  40,  says  he  supposed  the  fence  was  on 
the  line.  Mr.  Franklin  owned  the  north  40 
from  1874  to  1879,  and  during  that  time,  and 
on  to  December,  1883,  Mr.  Hale  owned  the 
south  40.  Mr.  Franklin  says  be  and  Hale 
talked  about  the  line,  and  Mr.  Hale  said  be 
thougtit  the  true  line  was  in  his  (Hale's) 
field;  that  Hale  agreed  with  him  that  the 
line  was  in  his  (Hale's)  field,  and  that  some 
time  the'y  would  have  the  land  surveyed,  and 
place  the  fence  on  the  true  line.  Plaintiff 
purchased  and  took  possession,  of  the  north 
40  in  1879,  and  it  appears  he  made  a  new 
fence,  placing  it  still  further  in  on  his  own 
land,  and  Hale  took  the  old  fence  away.  The 
county  surveyor  says  he  established  the  line 
between  plaintiff  and  Hale,  at  their  request, 
in  1883,  that  both  parties  were  present,  and 
that  he  found  the  line  to  be  eight  rods  south 
of  the  fence.  Subsequently,  and  in  1885, 
the  defendant,  Mllner,  became  ttie  owner  of 
the  south  4U.  This  suit  was  commenced  in 
1885.  The  caae  was  tried  by  the  court,  with- 
out a  Jury.  No  instructions  were  asked  by 
the  plaintiff.  Mr.  Youngblood,  the  county 
surveyor  who  made  the  survey  In  1883,  at- 
tempted to  make  a  record  of  his  survey  under 
the  provisions  of  chapter  158,  Rev.  St.  1879; 
and  he  produced  in  court  a  copy  of  this  record, 
which  copy  was  made  and  certified  by  him- 
self. On  the  objection  of  defendant,  the 
court,  by  an  instruction,  excluded  this  copy 
because  it  failed  to  show  that  the  survey  was 
made  in  accordance  with  the  requirements  of 
the  statute;  but  the  copy  was  evidently  used 
by  the  surveyor  as  a  memorandum,  to  refresh 
his  memory  in  giving  his  evidence  as  to  how 
be  made  the  survey,  and  where  he  found  the 
line.  The  record  could  have  been  used  for 
such  a  purpose;  and  since  there  was  no  ob- 
jection to  the  copy  because  it  was  a  copy,  and 
not  the  original,  there  was  no  error  in  allow- 
ing it  to  remain  in  evidence  for  that  purpose. 
That  this  survey  disclosed  the  true  line  does 
not  seem  to  be  questioned;  and  the  real  con- 
tention is  whetlier,  for  other  reasons,  the  de- 
fendant can  hold  a  part  of  the  land  belonging 
to  the  plaintiff's  40-acre  tract. 

The  principles  of  law  which  dispose  of  this 
and  like  cases  are  not  difficult  or  doubtful. 
When  adjacent  proprietors  hold  possession 
up  to  a  dividing  fence,  built  for  convenience, 
and  without  claiming,  or  intending  to  claim, 
beyond  the  true  line,  the  possession  of  the 


one  is  not  adverse  to  the  other.  Kincaid  v. 
Dormey,  47  Mo.  337;  Walbrunn  v.  Ballen,68 
Mo.  165.  But  where  there  is  a  dispute  as  to 
the  true  division  line  between  them,  or  the 
line  is  uncertain,  and  they  are  ignorant  of 
its  true  location,  and  they  fix  and  agree  upon 
a  permanent  boundary  line,  and  take  posses- 
sion accordingly,  the  agreement  is  binding 
on  them,  and  those  claiming  under  them. 
Such  an  agreement  is  not  within  the  statute 
of  frauds.  Jacobs  v.  Moseley,  91  Mo.  457.  4 
S.  W.  Rep.  135;  Schad  v.  Sharp,  95  Mo.  573, 
8  8.  W.  Rep.  549;  Atchison  y.  Pease,  96  Ma 
566,  10  8.  W.  Rep.  169.  Now,  in  this  case 
the  evi.dence  is  all  to  the  effect  that  the  own- 
ers of  these  two  parcels  of  land,  down  to  the 
purchase  of  the  south  40  by  defendant,  in 
December,  1883,  claimed,  and  claimed  only, 
to  own  to  the  true  line,  wherever  that  might 
be.  There  was  therefore  no  adverse  posses- 
sion on  the  part  of  those  through  whom  the 
defendant  derives  title;  and  the  court  did  not 
err  in  refusing  to  give  the  instraction  asked 
by  the  defendant  on  the  statute  of  limitations. 
There  was  no  evidence  upon  which  to  base 
it.  It  was  properly  refused  for  another  rea- 
son. It  simply  says  "that,  on  the  evi- 
dence in  this  case,  the  statute  of  limita- 
tions is  a  bar  to  this  salt."  While  this  court 
may  determine  whether  there  is  any  evidence 
to  support  a  given  theory,  still,  where  there 
is  such  evidence,  it  has  no  more  power  to  re- 
view the  finding  of  facta  made  by  the  court 
in  actions  at  law  than  it  has  to  review  the 
finding  of  facts  made  by  a  jnry  in  like  cases. 
Whether  a  case  at  law  is  tried  by  the  court 
alone,  or  before  a  jury,  the  instructions  should 
state  hypothetically  the  facts,  so  that  we  can 
determine  whether  the  court  applied  correct 
principles  of  law. 

There  is  no  evidence  in  the  case  showing, 
or  tending  to  show,  that  prior  to  the  survey 
made  in  1883  there  was  ever  any  agreement 
between  the  adjacent  owners  as  to  what 
should  be  deemed  and  taken  as  the  true  line. 
Those  prior  owners  were  in  doubt  as  to  where 
the  true  line  was ;  and  they  left  its  location 
to  be  fixed  by  a  subsequent  snrvey.  Tlie 
matter  stood  in  this  way  when  defendant 
purchased.  The  plaintiff  is  manifestly  the 
owner  of  the  land  for  which  he  sued  and  re- 
covered a  judgment,  and  that  judgment  is 
now  affirmed. 

Rat,  C.  J.,  and  Babolat,  J.,  absent.  Tha 

other  judges  concur. 


Bakek  v.  YANDBBBxme  at  dl. 
{Supreme  Court  of  MUsourl.    Dec  8, 1889.) 

DBMCATION— EVIDBXCE— DBOI.AB1.TIOH8. 

1.  Within  the  boundary  lines  of  a  square  On  % 
plat  was  written:  "This  park  is  reserved  from 
public  use,  and  title  kept  in  proprietors."  A 
clause  in  the  oertifloate  of  acknowledement  there- 
of stated  that  the  proprietors  adhered  to  the  res- 
ervations  made  in  the  speoifloations  therein  as  to 
parks.  Held,  that  there  was  no  dedication  U>  thto 
public,  within  3  Rev.  St.  Mo.  1855,  p.  1586,  {  8,  pro- 
viding that  such  plat  "shall  be  a  sufficient  convey- 
ance to  vest  the  fee  of  such  parcela  of  land  as  ar« 
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thereon  expressed,  named,  or  Intended  for  pnblio 
ose  in  the  oonnty  In  which  Buoh  town  •  •  •  is 
situate,  in  trust  and  for  the  uses  therein  named, 
expressed,  or  intended,  and  for  no  other  use  or  poi^ 
poae." 

i.  The  approval  of  an  ordinance  by  one  of  the 
proprietors  of  the  land,  as  mayor  of  the  dty  In 
which  it  was  situate,  appropriating  money  to  pay 
for  maps  of  the  city  on  which  said  block  was 
marlced  "Parle,"  was  not  an  assertion  by  the  pro- 
prietor that  the  block  was  in  fact  a  park. 

8.  The  declarations  of  the  proprietors  that  they 
intended  to  turn  the  square  over  to  the  olty  for  a 
park  when  the  city  was  ready  to  accept  and  im- 

grare  it,  and  the  selling  of  lots  fronting  on  the 
lock  at  a  higher  price  than  those  not  facing  on 
it,  did  not  show  a  dedication  to  the  public  use, 
where  the  offer  was  never  accepted  by  the  city,  and 
the  land  was  not  used  as  a  park.* 

Error  to  circuit  court.  Jackson  oonnty;  J. 
H.  Slover,  Judge. 

Injunction  by  6mlth  Baker  against  Otto  P. 
Yanderburg  and  others.  Judgment  was  for 
defendHuts,  and  plaintiff  brings  error. 

Stephen  P.  Twiss  and  Botsford  &  Will- 
iams, for  plaintiff  in  error.  C.  O.  Tichetior, 
D.  S.  Twitchell,  and  2".  A.  Frank  Jones,  for 
defendants  in  error. 

Black,  J.  The  plaintiff  and  appellant  is 
tlM  owner  of  lots  fronting  on  a  block  of 
(ground  in  McGee's  addition  to  the  city  of 
Kansas.  He  brought  this  suit  for  himself, 
and  all  otb^r  persons  similarly  situated,  to 
have  the  block  declared  a  public  park,  and  to 
restrain  defendants  from  erecting  buildings 
tliereon.  Mrs.  Eleanor  B.  Campbell  owned 
the  40  acres  of  which  the  block  in  question 
is  a  part;  and  in  1850  she  and  her  husband, 
John  Campbell,  conveyed  it  to  Pollard,  who 
eonveyed  it  to  Biddlebarger  in  1857.  and  he 
conveyed  it  to  K.  Holmes  and  E.  M.  McGee 
in  February  of  the  same  year.  The  property 
was  then  within  the  corporate  limits  of  the 
city  of  Kansas;  and  on  the  Sd  of  June,  1857, 
Holmes  and  McGee  made  a  plat  of  this  and 
other  laa<1,  and  laid  the  same  off  into  lots, 
blocks,  streets,  and  alleys,  and  designated  tlie 
tame  "McGee's  Addition  to  the  City  of  Kan- 
sas." The  plat  was  executed  and  recorded 
according  to  the  statute  law  of  this  state. 
There  is  shown  upon  this  plat  a  block  of 
ground,  247  by  274  feet,  inside  of  the  streets 
by  which  it  is  surrounded.  Within  the  lines 
bounding  the  block,  and  on  the  face  of  the 
plat,  are  written  these  words:  "This  park  is 
reserved  from  public  use,  and  title  kept  in 
proprietors.  £.  M.  McGee.  N.  Holmes." 
The  plat  was  acknowledged  before  the  clerk 
of  the  circuitcourt;  and  the  certificate  states, 
among  other  things,  that  Elijah  M.  McGee 
and  Kebemiah  Holmes  acknowledged  the 
same  to  be  their  act  and  deed,  "adhering, 
however,  to  the  reservations  made  in  the  spec- 
iflcations  made  therein   as  to  parks."     In 


'On  the  general  sobjeot  of  what  oonstltntes  a 
dedication  of  land  to  public  use,  see  Pierce  v.  Rob- 
erts, (Conn.)  17  Atl.  Kep.  275,  and  note;  People  v. 
Davidson,  (Cal.)  21  Pac.  Rep.  538,  and  note;  City 
of  Eureka  v.  Croghan,  (Cal.)  19  Pac.  Rep.  485,  and 
note;  In  re  Hand  St.,  5  «.  Y.  Supp.  158 :  People  v. 
Reed,  (Cal.)  22  Faa  Rep.  474;  City  of  Sbreveport 
V.  Dronin,  (La.)  6  South.  Rep.  650. 


general,  the  lots  have  a  width  of  49}  feet, 
and  front  on  the  north  and  south  streets,  and 
are  numbered.  The  square  in  question  is  not 
numbered  or  laid  off  into  loto.  and  the  lots 
aroand  it  have  a  front  of  only  25  feet,  and 
they  face  towards  the  square.  There  is  one 
other  block  on  a  different  part  of  the  plat 
laid  off  in  like  manner,  and  having  written 
on  the  face  of  it  the  same  words;  which 
block  has  never  been  claimed  to  have  l)een 
dedicated  to  public  use.  In  1865,  Holmesand 
McGee  quitclaimed,  each  to  the  other,  a  large 
number  of  the  lots;  and  in  October  of  that 
year  McGee  conveyed  to  plaintiff  some  thir- 
teen lots,  three  of  which  front  on  the  square 
in  question.  Plaintiff's  evidence  is  that  he 
paid  a  higher  price  for  these  three  lots  be- 
cause they  fronted  on  the  square;  that  in  his 
negotiations  for  them  with  Vincent,  who  was 
McGee's  agent,  the  block  was  said  to  be  a 
public  square.  He  speaks  of  a  subsequent 
conversation  with  Holmes,  in  which  the  fatter 
said  they  were  ready  to  turn  it  over  as  soon 
as  the  city  was  readyto  improve  it.  The  ev- 
idence shows  that  other  persons  purchased 
lots  fronting  on  this  square,  and  that  the 
property  there  was  sold  at  higher  prices  than 
at  a  short  distance  away  from  it.  Many  wit- 
nesses testified  as  to  what  McGee  said  about 
this  block  when  endeavoring  to  sell  property. 
This  evidence  is  very  indefinite,  and  amounts 
to  atx>ut  this:  that  he  and  Holmes  were  hold- 
ing it  for  a  park  when  the  city  saw  fit  to  im- 
prove it.  On  one  occasion,  Holmes  offered 
to  defray  his  share  of  the  expenses  in  im- 
proving it.  The  plaintiff's  evidence  shows 
that  prior  to  1869  or  1870  the  block  had  not 
been  taxed,  and  a  committee  of  the  common 
council  called  upon  McGee,  and  he  told  them 
be  intended  to  make  a  park  out  of  it,  but  he 
would  not  dedicate  it  to  public  use.  There- 
after the  property  was  assessed  by  the  city. 
The  then  assessor  says  he  assessed  it  back  for 
several  years,  but  cannot  say  for  how  many. 
The  agent  of  McGee  says  it  was  assessed  back 
to  the  time  the  land  was  platted,  the  taxes 
amounting  to  8800,  and  that  Holmes  and 
McGee  paid  these  taxes.  As  before  stated, 
the  proprietors  of  the  addition  acquired  title 
through  Mrs.  Campbell.  Her  deed  to  Pollard 
was  acknowledged  in  1850  before  a  justice  of 
the  peace,  and  was  therefore  defective.  After 
the  death  of  her  husband,  and  in  1869,  she 
gave  notice  that  she  would  release  to  pur- 
cliasers  of  lots  in  the  40  acres,  and,  pursuant 
thereto,  did  execute  deeds  of  release  to  tlie 
then  claimants  of  lots,  but  at  that  time  made 
no  deed  to  any  one  for  the  block  in  ques- 
tion. In  1871  she  caused  the  block  to  be  in- 
closed by  a  fence.  Thereupon,  McGee,  who 
was  her  brother,  gathered  together  a  number 
of  persons,  and,  under  the  inspiringinfluence 
of  a  barrel  of  beer,  made  a  bonfire  out  of  the 
fence.  His  declarations  made  on  this  occa- 
sion, to  the  effect  that  the  square  "shall  be 
a  park,"  and  "must  be  a  park,"  were  put  in 
evidence.  At  tliis  time  some  buildings  had 
been  erected  on  a  few  of  the  lots  surround- 
ing the  square.    In  1880,  and  after  the  death 
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of  Holmea  and  McGee,  the  city  of  Kansas 
comoienced  proceedings  to  condemn  the  land 
for  a  paric,  but  they  were  dismissed;  and,  in 
1882,  Mrs.  Campbell  conveyed  an  undivided 
third  to  George  I.  Seeney,  who  claimed  an 
undivided  half  through  the  heirs  of  McGee. 
She  also  conveyed  a  one-third  to  the  widow 
and  heirs  of  Holmes.  Suit  for  partition  was 
then  instituted  between  Mrs.  Campbell  and 
these  persons  to  whom  she  conveyed;  and, 
pursuant  thereto,  the  commissioners  divided 
the  square  into  lots,  and  assigned  part  of 
them  to  Mrs.  Campbell,  part  to  Seeney,  and 
the  residue  to  the  heirs  and  widow  of  Holmes. 
The  defendants  in  this  suit  acquired  the  lots 
claimed  by  them  from  the  persona  to  whom 
they  vere  assigned  by  the  partition  decree. 

The  evidence  shows  that  from  the  time 
the  plat  was  tiled,  down  to  1871,  the  block 
was  unfenced,  open,  and  not  different  from 
many  other  open  and  unimproved  parcels  of 
land  in  the  same  locality.  It  was  never  at 
any  time  improved  or  used  as  a  park,  but 
was  simply  an  open  piece  of  ground,  devoted 
to  no  particular  use  whatever.  This  suit  was 
oonimenced  in  August,  1885;  a  notice  of  an 
intention  to  bring  it  having  been  served  on 
the  principal  defendants  in  July,  1885.  At 
and  prior  to  the  date  of  that  notice,  the  de- 
fendant Yanderburg  had  erected  upon  his 
thtee  lots  two  brick  buildings,  and  had  com- 
pleted the  foundation  for  a  third  one.  The 
defendant  Young  acquired  her  lots  from  Mrs. 
Campbell,  and  erected  two  substantial  brick 
houses  there  in  1884.  Mrs.  Boullt,  another 
defendant,  bad  completed  one  brick  house, 
and  had  excavated  for  the  foundation  for  an- 
other. The  defendants  all  paid  full  value  for 
the  property  purchased  by  them. 

1.  Counsel  for  the  appellant  presenta  great 
many  propositions  of  law  based  upon  the  as- 
sumption that  Holmes  and  McGee,  by  the 
plat,  dedicated  the  square  to  public  use  as  a 
park.  It  becomes  necessary,  at  the  outset, 
to  determine  whether  this  assumption  is  well 
founded.  The  plat,  as  we  have  said,  was  ex- 
ecuted, acknowledged,  and  recorded  in  con- 
formity with  the  statute.  Section  8, 2  Rev.  St. 
1855,  p.  1536,  provides  that  such  plat  "shall 
be  a  sufficient  conveyance  to  vest  the  fee  of 
such  parcels  of  land  as  are  therein  expressed, 
named,  or  intended  for  public  uses  iu'  the 
oounty  in  which  such  town  *  *  *  is 
situate.  In  trust  for  the  uses  therein  named, 
expressed,  or  intended,  and  for  no  other  use 
or  purpose."  To  what  public  use  Tlid  the 
proprietors  devote  this  parcel  of  land  ?  They 
say  on  the  face  of  the  plat:  "  This  park  is  re- 
served from  public  use,  and  title  kept  in  the 
proprietors."  This  statement  is,  in  effect,  re- 
pented in  the  acknowledgment.  They  not 
only  say  the  title  is  kept  in  themselves,  which 
would  have  passed  to  the  county  had  the 
squarK  been  devoted  to  public  use,  but  they 
say  the  property  is  reserved  from  put)lic  use. 
Stronger  language  could  not  have  l>een  used 
to  show  that  they  did  not,  and  did  not  intend 
to,  devote  the  parcel  of  land  to  public  use. 
Tills  statement  completely  overcomes  any  in- 


ference th.it  might  have  been  drawn  bad  no 
statement  been  made,  or  had  the  word  "park," 
only,  appeared  upon  the  face  of  the  plat. 
But  the  contention  seems  to  be  in  effect,  if 
not  in  terms,  that  we  should  strike  out  and 
disregard  all  this  statement  after  the  word 
"park. "  "We  know  of  no  rule  of  law.  ancient 
or  modern,  which  gives  to  the  courts  power 
to  deal  with  contracts  in  any  such  a  way. 
We  must  take  the  statement  as  a  whole;  and 
when  that  is  done  it  is  shown  beyond  all 
doubt  that  the  square  was  not,  by  the  plat, 
devoted  to  public  use.  Where  there  is  a  map 
or  plan,  though  not  executed  and  recorded  in 
conformity  with  the  statute,  and  on  which  plat 
land  is  laid  off  with  streets  and  alleys  and 
other  public  grounds,  and  the  owner  sells  lots 
with  reference  to  the  plat,  his  acts  in  making 
such  sales  amount  to  a  dedication  of  such  par- 
cels as  appear  to  be  designed  for  streets  and' 
other  public  purposes.  2  Herra.  Estop.  § 
1147.  In  view  of  this  uncontroverted  prin- 
ciple of  law,  the  plaintiff  put  in  evidence  a 
vast  number  of  deeds  executed  by  Holmes 
and  McGee  to  various  persons,  including  the 
plaintiff.  These  deeds  convey  the  lota  by 
their  numbers,  and  by  the  number  of  the 
blocks.  The  streets  and  alleys  had  before 
been  irrevocably  devoted  to  public  use,  and 
the  deeds  could  do  no  more.  They  cannot, 
of  themselves,  make  a  public  park  out  of  this 
square,  for  the  very  plat  to  which  they  refer 
shows  that  it  was  reserved  from  public  use. 
So,  too,  in  tespect  of  the  various  deeds  made 
by  Mrs.  Campbell  to  the  many  lot-owners. 
By  these  deeds  she  ratified  the  plat  for  all 
that  it  purported  to  say  or  do;  but,  as  we 
have  seen,  the  plat  did  not  profess  to  devote 
the  square  to  public  use,  but,  on  the  contra- 
ry, reserved  it  from  such  use. 

2.  The  plat  and  the  deeds  madeby  Holmes 
and  McG€«,  combined,  did  not  work  a  dedi- 
cation of  the  square;  and  the  question  arises 
whether  the  acts  and  declarations  of  these 
persons  sliow  a  common-law  dedication.  For 
the  purposes  of  this  question,  we  shall  treat 
Holmes  and  McGee  as  theowners  of  the  land, 
when  the  addition  was  laid  out;  laying  outof 
view  the  claim  of  Mrs.  Campbell,  asserted  by 
reason  of  her  former  defective  deed.  A  ded- 
ication of  land  to  public  use  need  not  be  evi- 
denced by  writing.  It  may  be  manifested  by 
acts  and  declarations.  Dedications,  it  has 
been  said,  have  been  established  in  every 
conceivable  way  by  which  the  intention  of  the 
party  could  be  manifested.  Washb.  Easera. 
(3d  Ed.)  186.  But  the  acts  and  declaraUona 
of  the  land-owner,  indicating  the  intent  to 
dedicate  his  land  to  public  use,  must  be  an- 
mistakable  in  their  purpose,  and  decisive  of 
their  cliaracter.  Id.  188.  There  must  be  a 
clear  intention  on  the  part  of  the  owner  to 
devote  it  to  public  use.  Brinck  v.  Collier.  56 
Mo.  160;  Landis  v.  Hamilton,  77  Mo.  560. 
An  intent  on  the  part  of  the  owner  to  dedi- 
cate is  absolutely  essential;  and,  unless  such 
intention  can  be  found  in  the  facts  and  cir- 
cumstances of  the  particular  case,  no  dedica- 
tion exists.    2  Dill.  Mun.  Corp.  (3d  Ed.)  § 
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636.  The  principal  circumstanceB  to  sbow  a 
dedication  here  are — First,  the  fact  that 
thene  lota  around  the  aquare  were  sold  for  a 
higher  price  than  those  not  facing  in  upon  it; 
aeeond,  the  reported  declarations  of  Holmes 
and  McGee.  A  third  circumstance  is  the  fact 
that  McGee.  in  1870,  while  ma jor  of  the  city. 
and  in  his  official  capacity,  approved  an  ordi- 
nance appropriating  81,000  to  O'Flaherty 
and  Koeliler  for  lOU  maps  of  the  city  of  Kan- 
sas, and  on  'which  it  is  said  this  block  is 
marlted  "Parle."  This  map  is  not  in  the  rec- 
ord, and  we  do  not  know  what  it  shows. 
Sufficient  appears,  however,  to  show  that  its 
preparation  and  sale  was  a  private  enteiprise 
on  the  part  of  these  civil  engineers.  The  ap- 
proval of  the  ordinance  did  not  make  McGee 
assert,  as  true,  the  statements  made  upon  the 
map.  The  declarations  of  Holmes  and  Mc- 
Gee occurred  many  years  ago.  and  they  died 
some  10  or  12  years  before  the  institution  of 
this  suit.  These  statements,  as  reported,  are 
loose  and  uncertain;  and  the  most  to  be  made 
o«t  of  them  is  that  they,  especially  McGee, 
intended  to  turn  the  square  over  to  the  city 
for  a  park  or  market  place  when  the  city  was 
rrady  to  accept  and  improve  it.  This,  at 
most,  was  but  a  conditional  ofFer,  and  was 
never  accepted  during  the  life-time  of  these 
proprietors,  or  at  any  other  time.  On  the 
other  hand,  the  persons  who  purchased  these 
lots  knew,  from  the  public  records,  that  this 
aquare  had  not  been  devoted  to  public  use. 
Under  this  state  of  the  case,  we  should  expect 
to  see  the  deeds  to  them  make  some  statement 
to  the  effect  that  this  square  was  a  park;  but 
nothing  of  this  kind  is  said  in  them.  McGee 
declined  to  convey  the  square  to  the  city, 
when  called  upon  by  a  committee  of  the  com- 
mon council,  and  would  not  donate  it  for  a 
public  park ;  and  thereafter  the  property  was 
taxed  as  other  private  property.  These  sub- 
stantial acts  are  fai'  more  valuable,  as  evi- 
dence, than  the  loose  reporte<l  declarations. 
and  are  strong  evidence  to  the  effect  that 
tlie  proprietors  had  not  at  that  time  devoted 
the  property  to  public  use.  To  constitute 
a  common-law  dedication,  there  must  be  an 
acceptance  by  the  public.  2  Herm.  Estop, 
g  1142.  Ws  have  held,  where  there  is  an 
unconditional  attempt  or  offer  to  dedicate  a 
parcel  of  land  for  a  public  square,  and  such 
offer  is  followed  by  adverse  use  by  the  public, 
that  such  use  is  a  sufficient  acceptance.  No 
formal  acceptance  by  the  corporate  officials  is 
necessary  in  such  cases.  Price  v.  Town  of 
Breckenridge,  92  Mo.  382,  5  S.  W.  Bep.  20. 
The  acceptance  is  sufficiently  indicated  by 
common  use;  certainly  so  in  the  case  of  a 
sqoare  or  park.  Abbott  v.  Inhabitants  of 
Cottage  City,  143  Mass.  521.  10  N.  £.  Bep. 
325.  Such  use  is  often  a  sufficient  accept- 
ance of  a  street.  Rose  v.  City  of  St.  Charles, 
49  Mo.  510.  Had  these  declarations  of  Mc- 
Gee and  Holmes  been  followed  by  adverse 
use  by  the  public,  then  we  would  find  no  dif- 
ficulty in  making  them  harmonize  with  that 
use.  But  lliere  is  ne  evidence  whatever  that 
the  public  ever  used  this  square  as  a  park. 
v.l2s.w.no.l8— 30 


The  oontraty  is  affirmatively  shown.  Be- 
sides all  ttds,  the  plaintifC  stood  by,  and  saw 
these  defendants  expend  their  money  in  build- 
ing  ap  this  property,  and  now  comes  forward 
and  asks  the  court  to  declare  the  block  a  pub- 
lic park  on  the  uncertain  evidence  produced. 
This  cannot  be  done,  and  the  judgment  dis- 
missing the  petition  ought  not  to  be  dis- 
turbed. 

We  have  not  made  mention  of  some  of  the 
evidence,  because  it  is  of  no  value  on  the 
question  of  dedication.  The  respondents  in- 
sist that  they  hold  under  Mrs.  Campbell,  and 
are  not  affected  by  any  dedication,  by  plat  or 
otherwise,  made  by  Holmes  and  McGee;  but 
with  the  result  reached,  that  no  dedication  is 
shown,  even  as  against  those  claiming  under 
Holmes  and  McGee,  it  is  unnecessary  to  con- 
Aider  the  question  thus  raised.  Some  other 
questions  are  discussed  in  the  briefs,  but  they 
are  subordinate  to  those  before  ruled.  The 
judgment  is  affirmed. 

Bat,  0.  J.,  and  Barolat.  J.,  absent 
The  other  judges  concur. 


Shbrrell  v.  Chesafbakb,  O.  ft  S.  W.  B.  Ca 
{Court  of  Appeals  of  Kentu^.    Nov.  14,1860.) 

DCATH    BT   WRONOrm.    ACT— COVBTS  —  JURISSIO- 

noN. 
Under  Civil  Code  Ky.  {78,  providincr  that  aa 
action  ogaiDBt  a  common  carrier  for  an  Injury  to  a 

gasaenger  or  other  person,  or  his  property,  "  must 
6  brought  in  the  county  hi  wMoh  the  defendant, 
or  either  of  several  defendants,  resides,  or  in 
which  the  plaintiff  or  his  property  is  injured,  or 
in  which  he  resides, "  the  circuit  court  of  a  county 
in  which  neither  plaintiff  nor  defendant  or  Its 
chief  ofBcer,  resides,  and  In  which  the  Idlling  did 
not  ooonr  has  no  jurisdicUon  of  an  action  against 
a  railroad  company  for  the  alleged  negligent  kill- 
ing of  plaintift's  son. 

Appeal  from  circuit  court,  Hardin  county. 
"To  be  officially  reported." 
Hargis  <£■  Eastin  and  Jas.  Montgomery, 
for  appellant.    J.  P.  Hohson,  for  appellee. 

Lewis,  C.  J.  Ap^wllant  brought  this  ac- 
tion in  the  Hardin  circuit  court,  to  recover 
damages  for  destruction  of  life  of  his  son 
John  T.  Sherrell.  by  alleged  willful  neglect  at 
appellee's  servants  and  agents;  and  the  only 
inquiry  we  deem  it  necessary  to  make  on  this 
appeal  is  whether  the  lower  court  erred  in 
overruling  demurrer  to  second  paragraph  of 
the  answer,  in  which  it  is  stated  that  neither 
the  plaintiff,  his  intestate,  the  defendant,  nor 
its  chief  officer,  ever  resided  in  Hardin 
county,  and  that  the  plaintiff's  intestate  did 
not  receive  the  injury  therein.  Section  73, 
Civil  Code,  is  as  follows:  "  Excepting  the  ac- 
tions mentioned  in  section  75,  an  action 
against  a  common  carrier,  whether  a  corpo- 
ration or  not,  u^on  a  contract  to  carry  prop- 
erty, must  be  brought  in  the  county  in  which 
the  defendant,  or  either  of  several  defend- 
ants, reside,  or  in  which  the  contract  is 
made,  or  in  which  the  carrier  agrees  to  de- 
liver the  property.  An  action  against  such 
cairier  for  an  injury  to  a  passenger  or  to 
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other  person,  or  his  property,  mast  be 
brought  in  the  oountj  In  which  the  defend- 
ant, or  either  of  several  defendants,  resides; 
or  in  which  the  plaintiff  or  his  property  is 
injured,  or  in  which  he  resides,  if  be  reside 
in  a  county  into  which  the  carrier  passes." 
It  will  be  seen  that  section  required  this  ac- 
tion, which  is  against  a  common  carrier  for 
personal  injury,  to  be  brought  in  the  county 
where  the  defendant  resided  when  it  was 
commenced,  or,  by  fair  oonstrnctiun.  where 
its  chief  officer  resided,  if  in  the  state,  or  in 
the  county  in  whicli  the  plaintiff,  or,  by  con- 
struction, his  intestate  was  injured,  or  in 
which  the  iilaintiff  resided  when  tlie  action 
was  commenced.  But,  taking  the  state- 
ments of  the  second  pHragraph  of  the  answer 
to  be  true,  for  purpose  of  trying  the  demurrer, 
as  they  must  likewise  be  regarded  in  the  ab-' 
sence  of  a  reply,  it  seems  to  us  the  Hardin 
circuit  court  has  no  jurisdiction,  and  conse- 
quently the  dem  urrer  was  properly  overruled, 
and  a  dismissal  of  the  action  followed  inevita- 
bly, for  tliat  county  is  not  either  tlie  resi- 
dence of  any  of  the  parties  nor  the  county 
where  the  injury  was  done.  Subsection  4, 
§  51,  relates  altogether  to  the  county  in  which 
a  summons  in  an  action  brought  pursuant  to 
section  73  may  be  served,  but  does  not  pre- 
scribe the  county  in  which  such  action  must 
be  brought,  nor  determine  the  jurisdiction  of 
the  court  in  respect  to  the  county.  The  j  udg- 
ment  is  affirmed. 


Hebd  v.  Gist  et  al. 
{Court  cf  Appeals  of  KentuOt]/.    Nov.  28, 1889.) 

NON-ReSIDBKT   PaBTIBS ^WaSNINO— ESTOPPBIy— 
DbBD— BOBBTT, 

1.  The  appellate  court  will  presume  that  snch 
a  state  of  facts  was  presented  as  suttiorized  tbe  en- 
tiT  of  an  order  of  warning  against  defendants, 
where  it  1b  conceded  that  they  were  non-residents, 
though  no  affidavit  to  that  effect  appears  in  the 
record. 

a.  Where  a  defendant  in  an  action  to  sell  land 
under  a  deed  of  trust  claims  only  a  portion  of  the 
land,  and  she  is  invested  with  title  to  that  portion 
as  sKainst  her  co-defendants,  she  cannot  Question 
the  trustee's  title  to  the  balance  of  the  lands. 

8.  A  recorded  deed,  executed  out  of  the  state, 
the  acknowledgment  of  which  before  a  notair 
public  is  certified  under  his  official  seal,  takes  pri- 
ority over  a  deed  executed  out  of  the  state,  which 
was  recorded  before  the  former  deed,  but  the  ao- 
knowledement  of  which  before  a  notary  public  is 
not  certified  under  his  seal,  as  required  by  Oen.  Bt. 
Ky.  o.  21,  S  16,  which  provides  that  "deeds  exe- 
cuted out  of  the  state  •  •  •  may  be  admitted 
to  record,  when  the  same  shall  be  certified  under 
his  seal  of  office  *    *    *   by  a  notary  public, "  etc. 

4.  The  non-residence  of  a  surety  on  the  bond  of 
a  commissioner  appointed  to  sell  land  under  decree 
of  the  court  is  no  ground  of  objection,  where  it  is 
shown  that  the  surety  has  sufficient  property  with- 
in the  state. 

Appeal  from  circuit  court.sLee  county. 
"Not  to  be  officially  reported," 
John  L.  Scott  and  /.  M.  Beatty,  for  appel- 
lant.    D.  W.  LincUey,  for  appellees. 

Pryob,  J.  In  August,  1878,  L.  W.  Wal- 
dron  owned  5,000  acres  of  land  in  the  county 
of  Lee,  in  this  state;  and  for  the  purpose  of 


indemnifying  and  securing  to  one  Wiilltam  C. 
Huntington,  In  various  liabilities,  and  in  tbe 
performance  of  certain  agreements  entered 
into  between  the  two,  conveyed  to  Hnnting- 
ton,  in  trust,  this  land;  the  deed  having  been 
executed  on  the  1st  of  August,  1878,  and  re- 
corded in  the  Lee  county  clerk's  otlice,  or 
lodged  for  record,  on  tbe  lltb  of  February, 
1879.  These  parties  were  then  residents  of 
the  state  of  Ohio,  and  tbe  deed  was  acknowl- 
edged before  a  notary  public,  and  properly 
certified  under  his  seal  of  office.  On  the  6th 
of  January,  1879,  Waldron  and  wife,  then  of 
Cincinnati,  executed  to  Nye  &  Thompson  a 
deed  conveying  1,500  acres  of  this  same 
5,U00-acre  tract,  and  this  deed  was  lodged  for 
record  on  the  14th  of  January,  1879.  In 
February,  1879,  Nye  &  Thompson  executed 
a  conveyance  to  one  French  for  600  acree  of 
the  1,500-acre  tract,  that  was  recorded  on  the 
let  of  May,  1879.  In  July,  1879,  a  deed  was 
lodged  for  record  in  the  Lee  county  clerk's  of- 
fice from  French  to  one  Severn,  and  Severn 
executed  a  mortgage  to  French  on  this  land, 
(600  acres,)  that  was  assigned  to  Brown,  and 
by  Brown  to  Herd.  Herd  foreclosed  the 
mortgage,  and  became  the  purchaser  of  the 
600-acre  tract,  obtaining  a  commissioner's 
deed  for  tbe  land.  Huntington  was  not  a 
party  to  the  foreclosure  suit.  In  August, 
1882,  Huntington  brought  his  action  to  en- 
force the  stipulations  of  bis  trust-deed,  ally- 
ing a  non-performance  on  the  part  of  Wal- 
dron, and  showing  a  liability  on  his  part  to 
Huntington  of  about  $8,000.  He  sought  to 
sell  the  entire  5,000-acre  tract  of  land,  mak- 
ing all  the  parties  in  interest  defendants,  all 
of  whom  were  non-residents  except  the  ap- 
pellant. Herd.  An  order  of  warning  was  en- 
tered as  to  the  non-residents,  and  an  attorn^ 
appointed  to  correspond.  The  claim  of  Hunt- 
ington was  not  resisted,  or,  if  so,  there  was 
no  reason  to  reject  it,  and  a  judgment  was  ren- 
dered subjecting  the  entire  tract  to  the  pay- 
ment of  his  debt.  The  commissioner  was 
directed  to  sell,  first,  all  tbe  5,000  acres  out- 
side of  the  1,500  acree;  and,  if  that  failed  to 
pay  Huntington's  debt,  then  the  1,500  acres 
sold  Nye  k  Thompson,  less  the  600  acres  sold 
by  them  to  French,  and  finally  purchased  by 
the  appellant;  and,  if  this  failed  to  satistythe 
debt,  then  so  much  of  the  600  acres  as  might 
be  necessary  for  that  purpose.  The  commis- 
sioner, following  the  directions  of  the  judg- 
ment, that  were  just  and  equitable,  sold  all 
the  land;  and  the  appellant.  Herd,  now  com- 
plains, and  insists  that  as  there  was  no  affi- 
davit to  the  petition  in  which  it  is  alleged 
that  her  co-defendants  were  non-residents, 
and  no  affidavit  appearing  to  that  effect  in  the 
record,  the  oi-der  of  warning  was  void,  and 
the  judgment  should  be  reversed  for  that 
reason. 

The  fact  that  her  co-defendants  were  non- 
residents is  conceded,— a  fact  doubtless  known 
to  the  parties  engaged  in  the  litigation,  and 
the  officer  making  the  warning  order;  and 
the  court,  in  such  a  case,  will  presume  that 
a  slate  of  fact  was  presented  authorizing  the 
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order  of  warning  to  be  entered.  Besides 
tbis,  defendants  are  not  bere  complaining; 
and  the  appellant,  Herd,  wbo  bad  purchased 
and  obtained  a  conveyance  of  tbis  land  at  the 
sale  by  the  commissioner,  has  made  the  de- 
fense; and  being  Invested  with  the  title  to 
tbis  60U-acre  tract,  in  so  far  as  her  co-defend- 
ants are  concerned,  and  that  being  severed  by 
tbe  conveyance  to  her  from  the  5,000-acre 
tract,  we  perceive  no  reason  for  permitting 
tier  to  question  the  title  to  Huntington  or  his 
assignee  to  the  balance  of  the  tract. 

That  the  conveyance  was  made  to  Hunt- 
ington to  secure  him  in  tbe  indebtedness  of 
Waidron  to  him  is  established;  and  the  whole 
question,  it  seems  to  ns,  tarns  upon  the  pri- 
ority of  legal  right,  and  this  arises  from  the 
date  tbe  several  deeds  were  recorded.  The 
fraad  of  Waidron  and  Nye  ft  Tliompeon  can- 
not affect  the  rights  of  their  vendees,  who 
are  innocent  of  the  fraud;  and  therefore  tbe 
depositions  taken  in  the  state  of  Ohio  cannot 
affect  the  appellant.  There  is  no  proof  that 
her  vendor  had  notice  of  the  fraud  between 
Waidion  and  Nye  &  Thompson;  and,  if  the 
dred  to  the  latter  was  without  consideration, 
still  their  deed  to  French  would  pass  the  title, 
be  bemg  an  innocent  purchaser.  So  the  case 
will  be  treated  as  if  the  depositions  as  to  the 
fraud  of  Waidron  were  cot  of  tbe  case;  and, 
if  the  judgment  was  proper,  it  ought  not  to 
be  reversed.  The  conveyance  from  Waidron 
to  Nye  A  Thompson  was  left  for  record  on 
the  14th  of  January,  1879,  and  the  convey- 
ance made  to  Huntington  was  not  left  fur 
record  until  the  11th  of  February,  1879.  If, 
therefore,  the  deed  to  Nye  &  Thompson  was 
a  recordable  instrument,  the  appellee  Hunt- 
ington bad  constructive  notice,  under  the 
law,  of  its  existence,  and  his  deed  must  yield 
to  the  one  first  recorded.  The  conveyance  to 
Hnntington  is  acknowledged  before  a  notary, 
and  is  so  certified  under  the  notary's  seal  of 
office.  TIte  conveyance  to  Nye  &  Thompson 
porports  to  have  been  acknowledged  before  a 
notary,  but  there  is  no  seal  of  office  annexed 
to  his  certificate.  The  statute  of  this  state 
provides  the  manner  in  which  deeds  acknowl- 
edged out  of  the  state  may  be  admitted  to 
THSord.  Section  16,  a.  24,  Gen.  St. :  "A  deed 
may  be  admitted  to  record  when  the  same 
shall  be  certified  under  his  seal  of  ofiSce  by 
the  clerk  of  a  court  or  his  deputy,  or  by  a 
notary  public,  mayor  of  a  dty,  or  secretary 
of  state,  or  by  a  commissioner  to  take  the  ao- 
knowledgment  of  deeds,  or  by  a  judge,  under 
the  seal  of  his  court,  to  have  been  acknowl- 
edged or  approved  before  him  in  the  manner 
hereby  required."  There  being  no  seal  of 
office  annexed  to  the  notarial  cei'tificate,  the 
conveyance  to  Nye  &  Thompson  must  be 
treated  as  a  bond  for  title:  and,  if  the  prior 
equity  is  to  prevail,  it  then  appears  that  tbe 
conveyance  to  Huntington  was  executed  in 
August,  1879,  and,  bein'g  recorded,  invested 
him  with  title.  Miller  v.  Henshaw,  4  Dana, 
330. 

The  testimony  shows  that  the  bond  exe- 
cuted by  the  sureties  for  tbe  sale  of  tbe  prop- 


erty of  tbe  non-resident  was  ample.  An  aflO- 
davit  was  filed  showing  that  the  surety  had 
property  in  the  state  of  the  value  of  980,000, 
and  hence  the  objection  that  he  lived  out  of 
tbe  state  will  not  avail.  In  this  case  the  ap- 
pellant and  the  appellee  claimed  under  the 
same  title.  Tbe  appellant  claimed  a  distinct 
and  separate  parcel  of  the  land  that  had  been 
carved  out  of  the  larger  survey,  and  made ' 
her  defense;  and  as  said  in  Johnson  v.  Ban- 
kin,  3  Bibb,  86:  "A  party  not  affected  by  an 
order  of  publication,  proof  of  its  advertise- 
ment, or  the  manner  of  taking  the  bill  for 
confessed,  cannot  object  to  those  proceedings 
as  irregular."  The  assignment  to  Cist  does 
not  affect  the  merits  of  this  controversy; 
and  tbe  objection  raised,  that  the  defendants 
should  have  in  some  way  been  parties  to,  or 
had  notice  of,  the  transfer,  cannot  be  consid- 
ered. The  assignment  was  not  made  until 
October,  1885,  when  the  principal  judgment 
was  rendered,  or  when  the  case  was  i-eady 
for  submission.  Tbe  presumption  must  be 
in  favor  of  the  regularity  of  the  proceeding 
as  to  the  warning  order  in  the  court  below; 
and  the  presence  of  the  affidavit  as  to  non- 
residency,  as  part  of  the  record,  not  being  es- 
sential to  the  jurisdiction,  the  judgment  be- 
low must  be  affirmed. 


Mattimolt  v.  Stobb. 

(Cmirt  of  AvpecUs  of  KerUuchi/.    Nov.  28, 1889.) 

CONTBAOTS— RKaClSSION— COSSTBUOTIOH— TSADB- 

]£i.ax. 
'  1.  Defendant  acid  the  O.  D.  C!o.  the  exclusive 
right  to  use  Us  name  aa  a  brand  on  its  whisky  until 
December  1, 1888,  and  afterwards  made  a  contract 
with  plaintiff,  giving  him,  for  an  interest  in  bis 
business,  the  exolnslve  naeof  the  same  brand  from 
September,  1888;  the  latter  oontract  reciting,  by 
mlatake,tiiattbe  contract  with  thaO.  D.  Co.  woola 

expire  on  tbe day  of  September,  1883. .  The  O. 

D.  Co.  did  not  malte  any  whisky  after  September, 
1888,  and  plaintiff  used  the  brand  from  that  time. 
Held,  that  the  oonfilot  between  the  oontraot  of 
plaintiff  and  that  of  the  O.  D.  Co.  did  not  prejndlce 
plaintUr,  and  Is  nO  gronnd  for  the  rescission  of  bia 
oontraot  with  defendant. 

9.  A  oontraot  giving  a  person  for  a  oertain 
time  the  right  to  use  a  brand  on  the  whislcy  manu- 
factiired  by  him  grlves  him  the  right  to  use  the 
brand,  at  any  time  after  the  expiration  of  the  pe- 
riod, on  whisky  which  was  manufaotured  wituln 
the  period  spe<rified  in  the  oontraot. 

3.  The  right  of  a  person  to  use  his  name  as  a 
brand  on  manufactures,  the  words  used  in  conneo- 
tion  with  his  name  being  words  of  common  use,  ia 
a  personal  right,  and  doea  not  pass  to  his  assignee 
In  banlLTuptoy. 

Appeal  from  circuit  conrt,  Daviess  county. 

"Not  to  be  officially  reported." 

Weir,  Weir  <t  Walker,  for  appellant. 
Qeo.  W.  Jolly,  Geo.  W.  Williams  A  Bon,  W. 
T.  Ellis,  and  Wm.  Lindsay,  for  appellee. 

Holt,  J.  In  1871  the  appellee,  W.  & 
Stone,  became  the  sole  owner  «f  a  distillery, 
which  he  operated  until  1876,  branding  the 
product,  "  W.  S.  Stone,  Old-Fashioned,  Hand- 
Made.  Fire  Copper  Sour  Mash  Whiskey. "  He 
then,  together  with  one  Perkins,  who  had  ao> 
quired  a  joint  interest  in  the  distillery,  sold 
it  to  tbe  appellant,  Mattingly,  and  one  Lan- 
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caster.  Perkins  did  not  unite  in  the  deed, 
as  the  title  to  the  property  was  in  the  appel- 
lee,  Stone.  Mattingly  &  Lancaster  operateil 
it  until  1880,  when  the  latter  sold  his  inter- 
est to  the  appellant.  They  used  the  Stone 
brand,  with  the  addition  of  their  names  as 
the  makers.  After  he  became  the  sole  owjier, 
Mattingly  used  this  brand:  "Old  W.  8. 
Stone  Distillery;  M.  P.  M..  Distiller.  Hand- 
Made.  Sour  Mash  Whis)(ey. "  The  brand  be- 
came valuable;  and  on  November  8,  1880, 
Stone,  in  consideration  of  a  certain  quantity 
of  BtoclE  in  the  Owensboro  Distilling  Com- 
pany, and  a  certain  royalty  to  be  paid  to  him 
upon  each  barrel  of  whisky,  entered  into  a 
written  contract  with  the  company,  by  which 
be  gave  to  it  "the  sole  and  exclusive  right  to 
use  my  name  as  a  brand  on  all  or  any  whisky 
hereafter  manufactured  by  said  company,  for 
a  period  of  three  years  from  the  Ist  day  of 
December,  1880."  March  10,  1882.  the  ap- 
pellant, Mattingly,  and  Stone  entered  into  a 
written  contract,  which  recites  that  "  W.  S. 
I^ne  has  heretofore  sold  the  use  of  bis  whis- 
ky brand  to  the  Owensboro  Distilling  Com- 
pany, for  a  term  which  will  expire  on  the 

day  of  September,   1883;"   and  by 

which  Stone  became  the  owner  of  a  one- 
eiglith  interest  in  the  "Old  W.  S.  Stone  Dis- 
tillery, "  and  also  in  another  distillery,  owned 
by  Mattingly,  known  as  the  "Daviess  County 
Club  Distillery,"  and  in  the  proQts  of  both, 

from  the day  of  September,  1883,  in 

proportion  to  his  interest, — Mattingly  to 
have  the  remainder.  The  recited  considera- 
tion for  this  transfer  was  "the  use  in  the 
said  two  distilleries  of  the  exclusive  right  to 
use  the  whisky  brand  of  said  W.  S.  Stone 

from  and  after  the day  of  September, 

1883;"  and  the  contract  further  provides  that 
"the  said  William  S.  Stone  hereby  sells  and 
conveys  to  said  Miles  P.  Mattingly,  for  the 
exclusive  use  of  himself  and  his  successors 
in  said  Daviess  County  Club  Distillery,  and 
said  Old  W.  S.  Stone  Distillery,  his  whisky 
brand,  and  agrees  that  the  same  shall  not, 
after  said  date  of  Septeml}er.  1888,  be  used 
by  any  other  person  or  corporation,  if  within 
his  power  to  prevent  it."  By  their  agree- 
ment the  appellant,  Mattingly,  was  to  have 
the  general  control,  financially  and  in  all 
other  respects,  of  the  business,  so  long  as  he 
remained  the  principal  owner  of  the  proper- 
ty; and  it  was  further  provided  that  "from 
and  after  the  Brst  day  of  September,  1883, 
W.  S.  Stone  is  to  take  charge  of  one  of  said 
distilleries,  as  its  manager,  and  that  Miles  P. 
Mattingly  shall  from  said  date  have  charge 
of  the  other  distillery,  as  its  manager,  and 
that  out  of  the  proceeds  of  said  business  each 
party  shall  be  entitled  to  one  hundred  dollars 
per  month  fur  his  services  in  said  business." 
This  action  was  brought  in  ordinary  by  the 
appellee,  Stone,  claiming  a  balance  as  due  him 
for  services  under  the  clause  of  the  contract 
last  cited.  The  petition  sought  this  relief  only. 
An  amended  petition  was  tendered  during  the 
progress  of  the  case,  asking  a  settlement  of 
the  entire  business;  but  the  court  refused  to 


permit  it  to  be  filed.  The  appellant,  Matr 
tingly.  by  proper  pleading,  sought  a  rescis- 
sion of  the  contract  of  March  10,  1882,  and 
a  recovery  of  the  amount  he  claimed  to  bsTO 
paid  the  appellee  as  profits  of  the  ventace. 
Upon  the  coming  in  of  the  answer  (be  action 
was  transferred  to  equity,  and  upon  final 
hearing  the  relief  sought  was  refused  to  both 
parties. 

The  rescission  of  the  contract  was  asked  by 
the  appellant,  first,  upon  the  ground  that  he 
had  entered  into  it  under  a  mistake  of  his  le- 
gal rights;  that  the  right  to  use  the  name  of 
the  appellee  as  a  brand  upon  the  whisky  that 
might  be  made,  passed  to  Mattingly  A  Lan- 
caster by  the  purchase  from  him  in  1876;  that 
he  therefore  did  not  have  it  to  sell  on  March 
10,  1882,  and  there  was  no  consideration  for 
the  contract  then  made.  The  deed  to  the 
property  made  in  1876  makes  no  mention  of 
the  whisky  brand.  The  appellant  and  Lan- 
caster state,  substantially,  that  it  was  a  part 
of  the  ooutract  of  sale  that  they  thereby  be- 
came the  owneniof  the  right  to  use  it.  This 
is  substantially  contradicted  by  the  appellee 
and  Perkins.  They  are  strongly  fortified  in 
their  statement  by  the  fact  Oat,  subsequent 
to  the  sale,  Lancaster  tried  to  buy  the  right 
to  use  Stone's  name  as  a  brand  upon  their 
whisky,  and  that  subsequently  Mattingly  did 
purchase  it,  by  the  contract  of  March  10, 
1882.  Moreover,  it  hid  acquired  a  consider- 
able value,  and  the  appellee  appears  to  have 
been  offered  for  it  more  than  the  entire  price 
paid  by  Mattingly  &  Lancaster  for  the  distil- 
lery. In  any  event,  the  testimony  as  to 
whether  it  was  included  in  their  purchase  is 
conflicting,  and  the  chanceUor,  upon  this 
question  of  fact,  found  in  favor  of  tite  appel- 
lee, Stone;  and  his  conclusion  will  not,  in 
view  of  the  state  of  the  testimony,  be  dls> 
turbed. 

It  is  next  contended  that  by  the  contract  of 
March  10,  1882,  Mattingly  was  to  have  the 
right  to  the  exclusive  use  of  Stone's  name, 
as  a  part  of  the  whisky  brand,  from  and  aft- 
er the day  of  September,  1883,  when, 

in  point  of  fact,  Stone  had  already  parted 
with  it  to  the  OwenslMto  Distilling  Company 
until  December  1,  1883.  It  is  shown  that 
when  the  contract  of  March  10.  1882,  was 
prepared  the  one  with  the  Owensboro  Distil- 
ling Company  was  not  at  hand  to  inform  the 
draughtsman  of  its  terms,  or  to  refresh  the  re- 
collection of  the  appellee.  It  is  quite  evident 
that  it  was  not  then  known  to  any  of  the  par- 
ties then  present  when  it  did  expire,  save 
that  it  was  at  some  time  during  188S.  The 
contract  between  the  appellant  and  appellee 
shows  that  the  day  of  the  month  when  the 
expiration  would  occur  was  not  deemed  ma- 
terial, as  it  was  omitted.  It  is  evident,  from 
the  entire  evidence,  that,  while  the  contract 
fixed  the  time  aa  being  in  September,  yet  this 
was  done  through  ah  honest  mistake,  with- 
out any  fraudulent  intention  upon  Stone's 
part,  and  that  the  parties  to  the  contract  bad 
in  view  the  unilerstauding  that  it  ended  in 
the  year  1883.    Moreover,  it  is  shown,  be- 
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yond  question,  thnt  the  Owensboro  Distilling 
Company  made  no  whisky  in  1883;  and  the 
appellant  says  ttiat  he  used  the  Stone  brand 
all  the  time.  The  mistaken  recitation  in  the 
contract  between  the  appellant  and  the  ap- 
pellee, as  to  when  the  right  of  the  Owens- 
boro Distilling  Company  to  use  Stone's  name 
expired,  is  not,  for  the  reasons  recited ,  ground 
for  its  rescission.  In  our  opinion,  the  con- 
tract with  the  Owensboro  Distilling  Company 
gave  to  it  the  right  to  use  Stone's  name  as  a 
brand  npon  its  whisky  even  after  the  expira- 
tion  of  the  three  years  named  in  its  contract, 
provided  it  was  made  during  that  period: 
and  a  fair  and  reasonable  interpretation  of 
tlie  contract  of  March  10,  1882,  between  the 
appellant  and  appellee,  recognizes  such  right; 
and  there  is,  in  oar  opinion,  no  conflict  be- 
tween the  two  contracts  in  this  respect. 

Between  the  time  of  the  sale  of  the  dis- 
tUlnT  by  Stone  to  Mattingly  &  Lancasterand 
the  making  of  the  Contract  of  MarchlO,  1882, 
Stone  became  a  bankrupt.  It  is  therefore 
urged  that,  if  the  right  to  use  liis  name  as  n 
part  of  the  whisky  brand  did  not  pass  with 
the  sale  of  thedistillBry,  then  it  passed  to  his 
assignee  in  bankruptcy;  and  there  was,  there- 
fore, nu  consideration  for  the  contnfct  of 
March  10.  1882.  It  will  be  noUced  that  the 
words  composing  the  brand,  save  the  name 
of  the  appellee,  are  those  of  com  mon  use ;  and 
the  right  of  nsing  his  name  merely  was  a  per- 
sonal one  tp  the  appellee,  and  did  not,  there- 
fore, pass  to  his  assignee,  any  more  than 
wonld  the  skill  acquired  by  a  merchant  from 
experience  in  his  business.  Helmbold  v. 
Manufacturing  Co.,  17  Amer.  Law  Beg.  (N. 
8.)  169. 

Nearly  thr^  years  elapsed  before  the  ap- 
pellant songbt  a  rescission  of  the  contract; 
and  the  grounds  upon  which  he  now  does  so 
are  insufileient  to  authorize  such  relief. 
Whether  the  appellee  was  entitled  to  any  re- 
lief, or  whether  the  court  below  erred  in  pass- 
ing npon  any  question  looking  to  it,  cannot 
be  considered  by  us,  as  there  is  no  cross-ap- 
peal. The  opinion  of  tlie  lower  court,  in  dis- 
cnssing  the  case,  takes  a  wide  range.  We 
must  not  be  understood  by  this  decision  as 
affirming  or  disafSrming  what  is  said  by  the 
lower  court  as  to  what  would  be  proper  in 
another  suit.  The  only  question  presented 
by  this  appeal  is  the  right  of  the  appellant  to 
a  rescission  of  the  contract,  and  it  alone  is 
therefore  determined.  The  Judgment  upon 
hb  appeal  is  afBrmed. 


McCoNNEix  V.  WiLCOZ  et  al. 
(Court  of  Appeals  of  KentuckU'    Deo.  8,  1889.) 

Wnxs — Ck>H8TBDcmoN— Lnra-EsTATS. 

Testator,  after  devtsingr  aU  his  estate  to  his 
wife,  provided  that  "at  her  death,  if  the  land  I  now 
live  on  should  not  be  sold,  Ills  to  be  sold  on  one  and 
two  years'  credit,  and  one-half  the  proceeds  to  go 
to"  IL  and  J.  "In  oase  both  or  either  of  them 
sboold  dei»rt  this  life  before  my  wife,  then  that 
portioo,  as  Uie  case  may  be,  on  account  of  death,  to 
descend  to  the  living  heirs  of  "  K.  and  W. :  "  but,  in 
ctM  she  abonld  sell  the  above-mentioned  tract  of 


land  in  her  life-time,  she  is  to  have  the  use  of  all 
the  money  during  her  life,  withoot  interest,  and, 
with  that  exception,  she  has  the  power  to  dis- 
pose of  all  the  balance  she  may  think  best "  Held, 
that  the  widow  was  only  entitled  to  a  life  estate  in 
the  homestead,  or,  if  sold  dnrlng  her  life,  to  the  tise 
of  the  proceeds,  withoot  interest. 

A]  paal  from  circuit  court,  Fulton  county. 
"Aot  to  be  oflBcially  reported." 
Tyler  A  Tyler,  for  appellant.   J.  C.  eUbert, 
for  appellees. 

H01.T,  J.  AIney  Eaykendall  died,  testate, 
in  1856.  His  wife,  Pemecy  Kuykendall,  sar- 
▼ived  him.  She  died  in  1886.  His  will  pro- 
vides: "I  give  and  bequeath  to  my  beloved 
wife,  Femeey,  all  my  estate,  both  real  and 
personal,  after  my  just  debts  are'pald,  with 
full  power  to  sell  and  convey  the  same,  or 
any  part  thereof  that  she  may  think  best;  but 
at  her  death.  If  the  land  that  I  now  live  on 
should  not  be  sold,  it  is  to  be  sold  on  one  and 
two  years'  credit,  and  one-half  of  the  pro- 
ceeds to  go  to  Howard  Mullins  and  Joseph 
Kuykendall,  son  of  Howard  Kuykendall. 
Now,  in  case  that  both  or  either  of  them 
should  depart  this  life  before  my  wife,  then 
that  portion,  as  the  oase  may  be,  on  account 
of  death,  to  descend  to  the  living  heirs  of 
Howard  Kuykendall  and  Martha  Jane  Wil- 
cox; but,  in  case  she  should  sell  the  above- 
mentioned  tract  of  land  in  her  life-time,  she 
is  to  have  the  use  of  all  the  money  during 
her  life,  without  interest,  and,  with  that  ex- 
ception, she  has  the  power  to  dispose  of  all 
the  balance  she  may  think  l)est. "  Howard 
Mullins  and  Joseph  Kuykendall  were  nephews 
of  the  testator.  The  last  named  died  prior  to 
the  widow  of  the  testator,  and  the  petition 
avers  that  the  first  named  had  left  the  conn- 
try  many  years  before,  had  not  been  heard  of 
for  over  15  years,  and  was  supposed  to  be 
dead.  His  only  child,  Charles  Mullins,  was 
made  a  defendant.  He  filed  an  answer  con- 
firming the  averments  of  the  petition.  The  an- 
swer of  some  of  the  other  defendants  averred 
the  death  of  Howard  Mullins  in  positive 
terms.  Howard  Kuydendall  was  a  brother 
of  the  testator.  He  Is  dead.  Martha  Jane 
Wilcox  is  a  sister  of  the  testator,  and  is  yet 
alive.  Howard  Kuykendall  had  three  chil- 
dren, to-wit:  Catharine  Freeman:  Elizabeth 
Freeman,  who  is  dead,  leaving  children ;  and 
Joseph  Kuykendall,  who  is  also  dead,  leaving 
children.  The  lower  court  decided  that  the 
widow  of  the  testator  had  but  a  life-estate  in 
the  home  place  or  its  proceeds,  and  adjudged 
the  same,  the  one-fourth  to  Catharine  Free- 
man, the  one-fourth  to  the  children  of  Eliza- 
beth Freeman,  the  one-fourth  to  the  children 
of  Joseph  Kuykendall,  and  the  remaining 
fourth  to  the  children  of  the  deceased  daugh- 
ter of  Martha  Jane  Wilcox.  The  pleadings 
do  not  expressly  aver  whether  the  home  place 
was  sold  during  the  life-time  of  the  testator's 
widow  or  not;  but  the  judgment  recites  that 
it  was,  and  vt'e  shall  so  presume.  The  ques- 
tion is,  did  she  have  but  a  life-estate  in  the 
entire  hbme  place  or  its  proceeds,  or  did  one- 
half  of  the  same  belong  absolutely  to  her? 
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Xo  one  is  appeiilingbut  the  execator.  He  in- 
sists that  only  a  half  interest  was  bequeathed 
to  Howard  Mullins  and  Joseph  Kuykeodall 
together;  that,  in  the  event  of  the  death  of 
both  of  them,  but  this  half  Interest  was  to 
pass  to  the  living  heirs  of  Howard  Kuyendall 
and  Martha  Jane  Wilcox;  and  that,  with  this 
exception,  the  teslator  devised  ail  bis  estate 
to  his  wife. 

It  is  true,  the  will,  at  the  outset,  gives  all 
the  estate  absolutely  to  the  wife,  but  then 
follows  an  exception.  Did  this  exception 
embrace  all  the  home  place  or  its  proceeds,  or 
only  half  thereof?  This  questiun  is  to  be 
answered  by  arriving  at  the  testator's  inten- 
tion, and  it  must  be  gathered  from  the  entire 
will.  To^roperly  construe  it  is  to  ascertain 
the  maker's  intention,  either  from  its  express 
words,  or  the  natural  Inference  resulting 
from  their  use.  It  is  manifest  the  testator 
intended  to  dispose  of  his  entire  estate;  and 
it  is  hardly  supposable  be  intended.  In  case 
his  wife  did  not  sell  the  land,  that  the  pn»- 
half  of  it  sbou  Id  vest  absolutely  in  her,  whereas, 
if  sold  during  her  life-time,  she  was  to  have 
no  interest  in  it  save  a  life-estate.  We  can 
conceive  no  reason  for  such  a  distinction. 
The  parnniount  idea  in  the  mind  of  the  tes- 
tator evidently  was  to  provide  for  the  sup- 
port of  bis  wife.  With  this  view,  he  distinct- 
ly declares,  "but,  in  case  she  should  sell  the 
above-mentioned  tract  of  land  in  her  life-time, 
she  is  to  have  the  use  of  all  tlie  money  dur^ 
ing  her  life,  without  interest."  Undoubted- 
ly, the  testator  intended  that  she  should  have 
the  use  of  the  home  or  its  proceeds,  if  she 
chose  to  sell  it,  during  her  life,  as  a  support 
for  her  declining  years;  and,  to  harmonize 
the  provisions  of  his  will,  the  clause  relating 
to  Howard  Mullins  and  Joseph  Kuykendall 
should  be  read  as  if  it  contained  the  word 
"each,"  thus:  "And  one-half  of  the  proceeds 
to  go  to  Howard  Mullins  and  Joseph  Kuy- 
kendall, son  of  Howard  Kuykendall,  each." 
This,  we  think,  was  the  manifest  intention 
of  the  testator,  in  view  of  the  fact  that  the 
will  gives  her  the  use  only  of  the  proceeds  of 
the  lands,  if  sold  during  her  life-time.  If  so 
sold,  the  proceeds  were  to  stand  in  lieu  of  the 
land.  The  widow  was  given  the  right,  if 
she  chose  to  exercise  it,  of  substituting  the 
use  of  the  proceeds  in  place  of  tlie  use  of  the 
lands  during  her  life;  and  then  the  testator 
intended  his  nephews,  Howard  Mullins  and 
Joseph  Kuykendall,  to  each  have  one-half  of 
the  proceeds,  whether  arising  from  a  sale 
made  during  the  life-time,  or  after  the  death, 
of  the  widow.  Since  this  appeal  was  taken, 
affidavits  have  been  attached  to  the  appel- 
lant's brief  showing  that  Howard  Mullins  is 
alive.  This  coui-t  cannot,  however,  consider 
them.    Judgment  affirmed. 


Sawtbr  et  at.  v.  Qoodpaster's  Assignee. 
{Court  of  Appeals  of  Kentucky..    Dec.  8, 1889.) 

ISSOLVBNOI— VaSDOR'S  LlBN— HUSBA.:<D  AND 
WiPB. 

Land  was  parctaased  jointly  by  the  husband 
and  wife,  and  the  deed  provided  that  when  a  slat- 


ed sum  sbonld  be  paid  the  wife  shonld  be  entitled 
to  half  the  land,  and,  if  it  should  be  sold  at  any 
time,  she  should,  "at  her  option,  be  entitled  to  the 
aforesaid  sum  of  money,  or  one-half  of  the  pro- 
ceeds of  such  sale. "  Held,  that  the  creditors  of  the 
husband,  whose  debts  were  contracted  after  the 
specified  sum  had  been  paid,  were  not  entitled  to 
have  the  wife's  interest  subjected  to  the  payment 
of  a  vendor's  lien. 

Appeal  from  court  of  common  pleas,  Bath 
county. 

"Not  to  be  officially  reported." 

H.  L.  Stone,  R.  Qudgell,  and  Dodd  <( 
Grubhii,  for  appellants.  /.  J.  Neshitt,  for 
appellee. 

Pryob,  J.  Frank  A.  Ooodpaster,  an  in- 
solvent debtor,  made  an  assignment  to  L.  A. 
Goodpaster,  which  included  a  tract  of  land 
that  bad  been  conveyed  to  the  debtor  and  his 
wife,  jointly.  The  extent  of  the  interest  of 
the  wife  in  this  land  is  the  subject-matter  of 
the  present  controversy,  and  the  legal  ques- 
tion arises  from  the  action  of  the  court  below 
in  sustaining  a  demurrer  filed  by  the  wife 
(now  a  widow)  to  the  answer  and  eross-peti- 
tion  of  the  appellants.  The  appellants.  Saw- 
yer, Wallace  &  Co.,  during  the  year  18%, 
loanbd  or  advanced  to  the  husband  of  Mrs. 
Goodpaster  a  large  sum  of  money,  leaving  a 
balance  due  them,  after  deducting  all  credits, 
in  a  sum  exceeding  911,000.  At  the  date  of 
the  assignment  there  was  a  lien  upon  the 
land  that  had  been  conveyed  by  the  joint  deed 
to  the  husband  and  wife,  and  the  ground  of 
contention  by  Sawyer,  Wallace  &  Co.  is  that 
the  one-lialf  of  the  tract  of  land  conveyed  by 
the  joint  deed  to  the  wife  should  contribute 
to  the  discharge  of  the  lien  note.  If  this  is 
done,  it  increases  the  assets  of  the  estate  of 
the  husband,  who  is  now  dead,  and  lessens 
the  interest  of  the  wife. 

The  determination  of  the  question  depends 
upon  the  construction  given  the  conveyance. 
That  instrument,  written  in  the  usual  form, 
contains  this  clause:  "It  is  understood  that 
when  seven  thousand  one  hundred  and  twen- 
ty-live and  75-100  dollars  shall  have  been  paid 
on  the  foregoing  tract  of  land,  then  Nannie 
L.  Goodpaster  is  entitled  to  the  one-half  of 
said  tract  or  tracts  of  land.  Should  the 
land  be  sold  at  any  time,  the  said  Nannie  L. 
Goodpaster  will,  at  her  option,  be  entitled  to 
the  aforesaid  sum  of  money,  or  the  one-half 
of  the  proceeds  of  such  sale  of  the  land." 
This  conveyance  was  executed  on  the  1st  of 
April,  1880, — some  six  years  before  the  debt 
to  the  appellants  was  created,  and  at  a  time, 
so  far  as  appears  from  this  record,  when  no 
creditor  intervened  who  could  complain  of 
this  settlement  on  the  wife,  even  if  the  con-' 
sideration  was  only  that  of  love  and  affec- 
tion. There  is  no  fraud  alleged,  and  no  one 
complaining  of  the  judgment  below,  except 
the  appellants,  who  became  creditors  long 
after  the  right  of  the  wife  had  been  perfected 
by  the  payment  of  the  sum  upon  which  de- 
pended the  extent  of  the  wife's  interest.  It 
is  argued  that  the  husband  had  received,  t*r 
was  to  receive,  the  patrimony  of  the  w.t.^ 
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amounting  to  the  sum  mentioned,  and  for 
that  reason  the  husbaod,  to  secure  tbe  wife, 
liad  the  deed  executed,  vesting  her  with  an 
interest  when  her  money  found  its  way  into 
this  land.  Tliis  argument  cannot  be  consid- 
ered, because  the  question  arises  on  the  de- 
iDurrer;  and,  if  the  wife's  interest  is  subject 
to  the  lien  at  tbe  instnnce  of  this  creditor,  it 
must  be  made  to  contribute.  We  think  it 
manifest  that  neither  the  husband  nor  the 
husband's  creditors,  wliose  debts  were  creat- 
ed after  tbe  conveyance,  could  disturb  the 
right  of  the  wife,  in  tbe  absence  of  fraud  on 
tbe  part  of  the  husband;  and,  if  tbe  wife's 
estate  had  contributed  to  pay  for  this  land, 
under  an  agreement  that  it  should  be  con- 
veyed to  the  wife,  no  fraud  would  be  pre- 
sumed In  favor  of  existing  creditors.  Some 
tlO.OOO  of  the  purchase  money  on  the  land 
had  been  }iaid  by  the  husband,  and,  by  the 
ezprees  terms  of  theoonveyHnce,  when  97,125 
-was  paid,  the  wife  then  became  tbe  owner  of 
the  one-half  of  the  land,  that  being  one- 
half  of  the  purchase-money  notes.  What 
right,  then,  baa  a  creditor,  whose  debt  origi- 
nate<l  six  years  after  the  conveyance  was 
made  and  recorded.' to  complain  V  The  recital 
in  the  deed  was  not  only  to  evidence  the  ex- 
tent of  the  wife's  interest,  but  to  vest  her 
with  the  title,  so  fnr  as  the  huslMtnd  was  con- 
cerned, free  of  auy  incumbrance  or  lien;  and. 
if  the  holder  of  the  purchase-money  not'C  is 
entitled  to  enforce  his  lieu  on  the  wife's  in- 
terest, (a  question  not  before  us,)  then  the 
ehancellor  would  require  him  to  subject  first 
tbe  interest  of  the  husband;  for  it  is'  plain, 
upon  a  reasonable  construction  of  this  con- 
veyance for  the  benetit  of  the  wife,  that  the 
husband  intended  she  should  hold  the  one- 
balf  of  the  laud  free  of  any  incumbrance. 
Nor  do  we  hold  or  decide  that  the  vendor  has 
or  not  a  lien,  as  tbe  parties  representing  that 
branch  at  the  case  are  not  before  tbe  court. 
Tbe  judgment  denying  tbe  right  of  tbe  cred- 
itor to  subject  this  interest  of  the  wife,  or  to 
require  the  vendor  of  the  land,  or  his  repre- 
sentatives, to  do  so,  must  be  alBrmed. 


O'BbIEM  0.  ColiUOKWEALtH. 

(Court  of  Appeali  of  Kentucku.    Dec.  6,  1889.) 

MOBOKS—  ETIDSNCE —  In  STRCOTIONS— ABOtniBNTS 
or  COUNSBL. 

1.  On  a  trial  for  murder,  where  It  appears  that 
daoeaaedwas  defendant's  wife,  bat  that  thelrmar- 
riage  had  not  been  made  public,  and  that  deceased 
was  enceinte  by  defendant,  lettters  from  defend- 
ant to  deceased  are  admissible  in  evidence  to  show 
the  relations  between  them. 

2.  Letters  from  defendant  to  two  other  women, 
•bowing  his  relations  to  them,  he  being  engaged 
to  be  married  to  one,  and  intimate  with  the  othier, 
who  was  a  prostitute,  are  admissible  to  show  mo- 
tive for  deoring  to  be  rid  of  his  wife. 

8.  Where  the  entire  evidence  shows  a  pre- 
viously formed  purpose  to  kill  deceased,  and  there 
is  no  eridenoe  that  it  was  tbe  result  of  a  sud- 
den passion,  no  instruction  as  to  manslaughter  is 
aeoMsary. 

4.  It  is  not  improper  to  show  defendant's  bus- 
iness at  the  time  of  the  killing. 

5.  Under  CMm.  Code  Ky.  $  888,  providing  that, 
sn  verdiota  of  oonviction  in  felony  oases,  "tiie 


ooart  shall  notprononnee  }ndni>ent  until  two  days 
after  the  verdict  Is  rendered, "  it  is  error  to  pro- 
nounce judgment  on  Monday  on  a  verdict  rendered 
on  Saturday,  as  Sunday,  not  being  a  judicial  day. 
should  not  be  counted. 

6.  But  such  error  is  not  prejudicial,  where  de- 
fendant's motions  in  arrest  of  Judgment  and  for 
new  trial  have  been  made  and  overruled  before 
judgment  is  pronounced. 

7.  Crim.  Code  Ey.  $  ii20,  providing  that  the 
prosecuting  attorney  may  "state  to  the  jury  the 
nature  of  the  charge  against  the  defendant,  and 
the  law  and  the  evidence  upon  which  he  relies  in 
supj^rt  of  it, "  does  itot  authorise  him  to  read  to 
the  jury,  in  his  opening  statement,  writings  which 
he  intends  to  offer  as  evidence. 

8.  But  such  action  is  not  reversible  error, 
where  the  writings  are  afterwards  offered  in  evi- 
dence and  found  competent. 

9.  Objections  to  statements  of  an  attorney  in 
argument  to  the  jury  cannot  be  raised  for  the  first 
time  on  appeal. 

Appeal  from  circuit  court,  layette  county. 

"To  be  officially  reported." 

Thomas  O'Brien,  Jr.,  appeals  from  a  oon- 
viction of  murder. 

Watts  Parker,  Jot.  H.  MuZligan,  and  B. 
P.  FarreU,  for  appellant.  P.  W.  Hardin 
and  C.  8.  Brotuton.  for  tbe  Commonwealth. 

Holt.  J.  Bettie  Shea  was  a  servant  girl 
of  good  character.  She  occupied  a  room  over 
the  kitchen,  while  the  family  of  her  employer 
slept  in  a  remote  nart  of  the  house.  She 
was  last  seen  alive  by  them  upon  the  after- 
noon of  Sunday,  March  31,  1889.  Early 
the  next  morning,  they  found  her  dead  boily 
lying  upon  the  lloor  of  her  room,  partially 
disrobed,  as  if.she  were  about  retiring,  when 
cruel  and  murderous  blows,  one  upon  the  otii- 
er,  and,  from  appearances,  from  six  to  fifteen 
iu  number  made  with  some  blunt  instrument, 
crushed  in  her  skull,  and  made  some  one  the 
murderer  of  a  helpless  woman.  We  may  pre- 
sume, at  the  outset,  that  the  killing  was  not 
for  gain,  as  nothing  of  value  was  taken. 
She.  doubtless,  had  little  to  tempt  in  this  di- 
rection. It  was  done  between  8  o'clock  at 
night  and  4  o'clock  of  the  next  morning. 
Tiie  mantle  of  darkness  hid  the  doer.  Under 
its  cover  a  deed  of  blood  was  done,  so  horri- 
fying in  character  as  to  be  almost  nameless, 
— as  the  witches  said  to  Macbeth  of  King 
Duncan's  murder,  "a  deed  without  a  name." 
The  family  heard  no  noise,  and  knew  noth- 
ing of  it  until  morning.  This  is  accounted 
for  by  the  fact  that  tlie  room  of  the  victim 
was  isolated;  the  entrance  to  it  being  by  a 
side  door.  Moreover,  the  wind  and  storm 
prevailing  made  it  a  fit  night  for  such  a  deed. 
The  appellant,  Thomas  O'Brien,  .Tr.,  has 
been  found  guilty  of  it,  and  bis  punishment 
fixed  at  death.  The  evidence  is  altogether 
circumstantial;  but  a  jury  of  his  vicinage 
have  passed  upon  it,  and  found  he  did  it  Im- 
yond  a  reasoniible  doubt.  In  our  opinion,  it 
points  unmistakably  to  him,  and  fully  sus- 
tains the  verdict.  Moreover,  bis  motive  is 
clearly  shown ;  and  a  car.'f ul  reading  of  the 
record  is  not  only  convincing  of  liis  guilt, 
but  points  in  no  degree,  even  to  the  extent 
of  suspicion,  to  any  other  person  as  the  guilty 
party.    The  deceased  was  not  only  his  third 
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eonsin,  but  bis  wife.  Tbey  had  been  secret- 
ly married,  under  assumed  names,  in  Octo- 
ber, 1888,  and  at  the  time  of  her  death  she 
was  enceinte  by  him.  He  had  been  in  the 
habit  of  privately  visiting  her  as  her  husband 
from  the  time  of  their  marriage,  but  it  had 
been  kept  a  secret.  In  the  mean  time  he  bad 
not  only  become  intimate  with  a  prostitute, 
but  liad  engaged  himself  to  marry  an  In- 
diana gill  in  May,  1889.  When  the  deceased 
was  Ulled,  the  appellant  knew,  from  her 
condition,  that  their  marriage  could  not  be 
much  longer  concealed.  He  also  knew  that 
the  time  when  he  had  promised  to  marry  the 
Indiana  girl  was  fast  approaching.  He  may 
also  have  thought  that  publicity  of  his  mar- 
riage, and  which  he  testifies  be  believed  to 
be  valid,  might  interfere  with  his  relations 
with  the  prostitute.  Reason  existed,  there- 
fore, why  he  siiould  desire  to  rid  himself  of 
the  deceased.     Motive  was  not  wanting. 

Before  his  marriage,  and  in  June,  1888,  he 
told  one  party  that  be  was  courting  a  girl, 
and  she  would  not  submit  to  his  desires.  In 
January  following,  he  told  tlie  same  person 
that  the  girl  was  with  child  by  him,  and 
asked  how  to  get  rid  of  it,  saying  he  had  tq 
do  80  or  marry  the  girl,  and  he  did  not  intend 
to  do  the  latter,  if  he  had  to  get  rid  of  both. 
He  also  told  another  party  of  the  girl's  con- 
dition, and  that  he  wished  to  get  rid  of  the 
child.  In  February,  he  applied  to  a  physi- 
cian for  this  purpose,  telling  him  that  the 
girl  was  the  deceased;  but,  a  few  days  after- 
wards, told  him  that  she  did  not  claim  he  was 
the  father,  and  be  was  going  to  let  it  rest. 
In  the  pocket  of  the  dress  whicli  the  deceased 
had  evidently  worn  the  day  preceding  her 
death  was  found  an  undated  note  from  the 
appellant,  saying:  "Will  be  up  to-niglit  as 
soon  as  possible. "  He  was  arrested  the  day 
succeeding  the  killing;  and  upon  the  next 
day  there  was  founU  in  a  bureau  drawer  in 
tho  room  where  he  had  been  arrested  a  met- 
allic knuck,  calculated  to  make  such  wounds 
as  were  found  upon  the  bead  of  the  deceased, 
if  one  could  be  found  cruel  enough  to  do  so. 
There  was  a  red  shade  upon  it,  but  no  mi- 
croscopicHl  examination  was  had  to  deter- 
mine certainly  whether  it  was  blood  or  other 
substance.  A  witness  says  she  saw  the  ap- 
pellant talking  with  a  woman  at  the  gate  of 
the  house  where  the  deceased  lived  at  about 
8  o'clock  upon  the  night  of  the  killing.  She 
did  not  know  the  woman,  but  from  her  de- 
scription of  her  dress  it  was  the  deceased. 
Two  witnesses  testify  that  the  appellant  said, 
wlien  told  upon  the  day  of  his  arrest  that  It 
was  for  killing  Bettie  Shea:  "1  was  with  the 
girl  last  night,  but  I  did  not  do  it."  These 
and  other  circumstances  to  which  we  might 
allude,  banish  all  doubt  of  the  appellant's 
guilt.  His  evidence  as  to  un  alibi  is  faulty. 
He  fails  to  account  by  any  witness  whatever 
where  he  was  for  at  least  an  hour  upon  the 
night  of  the  killing.  This  would  have  af- 
forded him  ample  opportunity  to  have  done 
it.  Moreover,  allowing  that  ail  of  his  wit- 
nesses are  credible,  yet  they  can  very  readily 


be  mistaken  as  to  the  time  when,  and  for  how 
long,  they  saw  him  upon  the  fatal  night.  It 
matters  not,  however,  how  guilty  the  appel- 
lant may  be,  nor  how  great  the  crime,  he  is 
still  entitled  to  a  trial  according  to  law.  His 
life  cannot  be  otherwise  taken.  It  is  one  of 
the  highest  and  most  sacred  duties  of  this 
court  to  see  that  every  person  charged  with 
crime,  however  heinous,  is  thai  tried,  al- 
though, by  so  doing,  it  may  subject  itself,  for 
the  time  being,  at  least,  to  public  censure 
and  popular  disapproval.  Any  other  course 
would  endanger  the  life  and  liberty  of  every 
one,  bring  discord  and  anarchy,  and  destroy 
that  confidence  witli  which  the  citizen  ap- 
peals to  the  judiciary,  even  in  times  of  popu- 
lar excitement  and  violence,  for  the  protec- 
tion of  his  rights. 

We  deem  it  unnecessary  to  notice  all  the 
grounds  relied  upon  for  a  reversal.  Upon 
the  hearing  of  the  motion  for  a  continuance, 
the  state  consented  that  the  statement  con- 
tained in  theaflSdavit  of  what  the  absent  wit- 
ness, if  present,  would  prove,  might  betaken 
as  true,  and  so  read  to  the  jury.  It  was  de- 
cided by  this  court  in  Pace  v.  Com.,  ante, 
271,  (October  17,  1889.)  that  tliis  was  all  a 
defendant  could  demand.  The  appellant 
cannot  rely  in  this  court  upon  any  error  of 
the  lower  court  in  acting  upon  a  challenge  to 
a  juror  for  cause.  Section  281  of  the  Crim- 
inal Code  forbids  it. 

Complaint  is  made  that  the  attorney  for 
the  commonwealth,  in  his  opening  statement 
to  the.  jury,  said,  in  subetance,  that  neither 
the  accused  nor  his  counsel  opened  their 
mouths  at  the  examining  trial  to  tell  who  did 
kill  Bettie  Shea,  if  the  accused  did  not;  mean- 
ing, as  is  claimed,  that  the  appellant  did  not 
then  testify.  We  hardly  think  the  statement 
admits  of  this  construction,  but  in  any  event 
the  court  expressly  excluded  its  consideration 
in  this  light  by  the  jury.  The  attorney,  in 
his  opening  statement,  also  read  to  the  jury 
some  notes  written  by  the  appellant  to  the 
deceased,  and  also  the  correspondence  between 
the  accused  and  the  Indiana  girl  whom  he 
had  promised  to  marry,  and  the  prostitute  al- 
ready named.  This  was  improper. .  Section 
220  of  the  Criminal  Code  provides:  "The  at- 
torney for  the  commonwealth  may  then  state 
to  the  jury  the  nature  of  the  charge  against 
the  defendant,  and  the  law  and  evidence  up- 
on which  he  relies  in  support  of  it."  This 
should  not  be  construed  to  authorize  him  to 
read  to  the  jury  writings  which  he  subse- 
quently intends  to  offer  as  evidence.  It 
would  give  the  state  an  undue  advantage. 
When  offered,  the  court  might  rule  them  in- 
competent as  testimony,  or  the  state's  attor- 
ney might  finally  conclude  not  to  offer  them, 
and  yet  it  would  be  difficult  to  efface  the 
probable  impression  from  the  minds  of  the 
jurymen.  'Ihey  should  not  be  read  to  the 
jury  until  regularly  offered,  and  shown  to  be 
competent  as  evidence.  The  statement  to  be 
made  to  the  jury  is  that  of  the  attorney. 
t>ased  only  upon  his  word  as  to  the  law  and 
evidence  of  t.  e  case.    Where,  however,  Uu 
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writingsare subsequently  offered  in  evidence, 
this  Action  of  the  attorney  for  the  state  would 
not  be  ground  for  reversal,  provided  they 
were  competent  as  evidence;  and  this  brings 
ns  to  the  consideration  of  the  tvro  principal 
qnestions  involved  in  this  appeal:  First. 
'Weretbe letters  oompeteutP  Heoond.  Should 
KD  instruction  as  to  manslaughter  have  been 
given  to  the  jury? 

Necessarily,  where  the  commission  of  crime 
can  be  sliown  only  by  proof  of  circumstances, 
the  evidence  should  be  allowed  to  take  a  wide 
range;  otherwise  the  guilty  person  would 
oftrn  go  unpunished.  It  is  true  there  must 
be  some  connection  between  the  fact  to  be 
proven  and  the  circumstances  offered  in  sup- 
port of  it;  yet  any  fact  which  is  necessary  to 
introduce  or  explain  another,  or  which  offered 
an  opportunity  for  any  transaction  which  is 
in  issue,  or  shows  facilities  or  motives  for  the 
comniission  of  the  crime,  may  be  proven. 
Even  evidence  tending  to  prove  a  distinct  of> 
frase  is  therefore  admissible,  if  it  shows  fa- 
cilities or  motives  for  the  commission  of  the 
one  in  question.  The  purpose  is  to  weave  a 
set  about  the  guilty;  and  often  this  can  no 
more  lie  done  by  proof  of  a  single  circumstance 
tlian  the  building  of  a  house  with  a  single 
brick.  The  notes  written  by  the  accused  to 
the  deceased  were  certainly  competent  evi- 
dence, if  for  no  other  reasdn  than  that  they 
showed  the  relations  existing  between  them. 
The  correspondence  between  the  accused  and 
the  other  two  women  was,  we  think,  equally 
admissible.  Some  of  the  letters  of  the  accused 
to  the  prostitute  contained  statemt^nts  which 
might  fairly  be  considered  by  the  jury  as  re- 
ferring to  the  killing  of  the  deceased,  and 
facts  connected  therewith.  But  all  of  them, 
including  the  correspondence  with  the  Indi- 
ana girl,  showed  the  existence  of  a  relation 
between  the  accused  and  these  two  women 
which  might  t)e  broken  off  or  interfered  with 
by  his  marriage  to  the  deceased  becoming  pub- 
lic. They  exhibited  a  motive  why  he  should 
desire  to  rid  himself  of  his  wife  and  their  un- 
bomoffspring.  The cori-espondence  with  the 
Indiana  girl  shows  that  he  had  engaged  to 
marry  her  in  May,  1889;  and  this  he  knew 
he  could  not  do  safely  with  a  living  wife. 

The  jury  were  properly  instructed  as  to 
murder.  The  court  refused  to  give  any  in- 
atruction  ns  to  manslaughter.  It  is  not  the 
duty  of  the  court  in  every  case  of  homicide, 
to  instnict  as  to  both  murder  and  manslaugh- 
ter. Instructions  must  \»  based  upon  the 
evidence,  and  given  to  suit  the  case  in  hand. 
In  this  instance  the  accused  was  denying  the 
killing  altogether.  He  testifies  that  he  did 
not  do  it.  Waiving  this  fact  however,  and 
conceding  that  the  plea  of  "not  guilty"  au- 
thorized hiui  to  rely  upon  every  ground  of  de- 
fense, and  to  be  entitled  to  an  instruction 
based  upon  the  idea  that,  if  he  did  kill  the  de- 
ceased, yet,  if  it  was  done  in  sudden  passion, 
lie  was  only  guilty  of  manslaughter,  yet  he  is 
a  man,  and  she  was  a  weak,  defenseless  wo- 
man. Motives  are  shown  upon  his  part  for 
killing  her.    Freparatioa  with  an  adequate 


weapon  was  made.  The  killing  was  secret 
in  character,  and  neltherthe  clothing  nor  per- 
son of  the  accused  showed  the  least  mark  of 
any  struggle.  It  is  evident  her  death  resnlt- 
ed  from  a  previously  formed  purpose  to  kill 
her.  There  is  not  only  no  evidence  tending 
to  show  that  it  was  the  result  of  passion  or 
sudden  quarrel,  but  the  entire  testimony  Is 
utterly  in  conflict  with  such  a  Buppo8ith>n. 
It  cannot  reasonably  be  so  supposed.  No  in- 
struction as  to  manslaughter  should  therefore 
have  been  given;  and  it  was  proper  for  the 
court,  in  its  instruction  as  to  murder,  to  de- 
fine that  crime.  Under  the  instructions,  if 
the  jury  did  not  find  the  accused  guilty  k>e- 
yond  a  reasonable  doubt  of  murder,  they  were 
bound  to  acquit  him  altogether. 

We  cannot  consider  the  point,  now  for  the 
first  time  made,  that  the  attorney  for  the  state 
referred,  in  his  argument  to  the  jury,  to  cer- 
tain matters  which  were  not  In  evidence.  No 
objection  was  then  taken  to  it,  and  this  was 
necessary  to  our  consideration  of  the  question. 

It  was  not  improper  to  prove  what  business 
the  accused  was  following  at  the  time  of  the 
murder;  and  the  fact  tliat  he  had  once  killed 
a  man  was  brought  out  by  the  commop  wealth 
asking,  upon  cross-examination,  for  the  re- 
mainder of  a  statement  by  a  party,  a  portion 
of  which  the  defense  had  already  put  in  evi- 
dence by  the  main  examination. 

The  appellant  was  convicted  on  Saturday, 
and  sentenced  on  the  following  Monday.  The 
Criminal  Code  (section  283)  provides:  "Upon 
verdicts  of  conviction  in  cases  of  felony,  the 
court  shall  not  pronounce  judgment  until  two 
days  after  the  verdict  is  rendered,  unless  the 
court  be  about  to  adjourn  for  the  term." 
This  means  judicial  days,  and  Sunday  should 
not  be  counted.  The  day  of  the  rendition  of 
the  verdict  is  to  be  counted  as  one  of  the  two 
days,  because  the  time  is  to  l>e  counted  from 
the  performance  of  that  act;  but,  as  it  says 
the  judgment  shall  not  be  pronounced  until 
two  days  thereafter,  tlie  appellant  should  not 
have  been  sentenced  before  Tuesday,  unless 
the  court  was  about  to  adjourn  for  the  term. 
The  appellant's  motions  in  arrest  of  judg- 
ment and  for  a  new  trial  had,  however,  been 
made  and  overruled  before  judgment  was  pro- 
nounced, and  further  delay  could  in  no  way 
have  been  beneficial  to  him.  It  was  not, 
therefore,  a  prejudicial  error. 

Complaint  is  made  that  the  appellant  did 
not  have  a  fair  trial;  that  throughout  it  he 
was  dealt  with  unfairly,  and  that  the  verdict 
is  the  result  of  prejudice  and  the  indignation 
of  the  community.  Undoubtedly,  the  public 
were  aroused  by  the  horror  of  the  crime.  It 
would  have  been  strange  had  this  not  been 
so;  for,  dismal  as  was  the  night  when  the 
deed  was  done,  it  made  the  nig|^t  darker. 
No  change  of  venue  was  asked,  however.  A 
jury  WHS  obtained  without  the  accused  ex- 
hausting all  of  his  peremptory  challenges,  and 
he  has  been  defended  by  able  counsel,  who  as 
this  record  shows,  have  done  all  within  their 
power  which  was  honorable  to  save  the  life 
of  a  doomed  man.    The  record  fails  to  dis- 
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close  that  a  fair  trial  was  not  afforded  him. 
He  has  been  found  guilty  of  a  crime,  commit- 
ted for  reasons  which  seldom  prompt  to  mur- 
der Id  our  state.  Unfortunately,  lives  are 
taken  within  our  border  through  sudden  pas- 
sion, or  from  a  false  notion  of  what  true  hon- 
or and  courage  demand;  but  it  can  be  said 
to  our  credit  that  it  is  done  but  seldom  from 
motives  of  gain,  or  such  as  actuated  the  ac- 
cused, when,  instead  of  being  a  protector,  as 
he  had  promised,  be,  with  the  night  winds 
mocking  her  cries,  cruelly  and  brutally  took 
the  life  of  Settle  Shea  and  ber  unborn  ohUd. 
Judgment  affirmed. 


St.  Louis,  I.  M.  *  S.  By.  Co.  e.  Pubkfot. 

(Supreme  Court  of  Arkansas.    Nov.  9, 1889.) 
Appeal  from  circuit  court,  Nevada  county; 

C.  E.  MiTcnELL.  Judge. 
Dodge  &  Johnson,  tor  appellant.     C.  C. 

Hamby,  for  appellee. 

Per  CtntTAM.  There  is  testimony  to  bus* 
tain  the  verdict.  The  charge  of  the  court 
was  favorable  to  the  company.  There  is  no 
reversible  error,  and  the  judgment  is  af- 
firmed. 


Lbvt  t).  Saue  at  al. 

(Supreme  Court  of  Arkansas.    TXor.  IS,  1889.) 

RBcounniFr— FLBXDiira. 

In  an  action  by  ■  mortKagee  in  a  mortgage 

for  f ntnre  advances,  in  parsaance  of  a  contract,  for 

advanoes  made  by  virtae  of  the  same,  an  answer 

which  sets  up  a  breach  of  the  contract  by  way  of 

recoupment,   but   which   alleges   no   facts    upon 

which  a  recovery  for  more  than  nominal  damages 

oonld  be  sustained,  and  which  shows  a  probable 

excuse  for  the  breach,  is  demurrable. 

Appeal  from  oircnit  court,  Jefferson  ooun- 
ty;  John  A.  Williams,  Judge. 

Action  by  W.  B.  Sale  A  Co.  against  W.  J. 
Levy  on  his  note  and  on  an  open  account. 
The  court  sustained  a  demurrer  to  the  an- 
swer, and  from  the  judgment  thereon  de- 
fendant appeals. 

N.  T.  White,  for  appellant.  /.  W.  Orato- 
ford,  for  appellees. 

CooKBiLL,  C.  J.  Where  a  mortgage  is  ex- 
ecuted to  secure  to  the  mortgagee  the  price 
of  goods  thereafter  to  be  furnished,  upon  the 
demand  of  the  mortgagor,  and  the  mortgagee 
violates  his  contract  after  it  is  partially  per- 
formed, the  rule  governing  the  rights  of  the 
parties  under  the  contract  is  fully  and  con- 
cisely stated  by  Judge  Campbeix,  of  Miss- 
issippi, in  the  following  language:  "We 
hold  the  contract  evidenced  by  the  deed  of 
trust  not  to  be  an  entire  contract,  but  sepa- 
rable, anl  hence  apportionable;  so  tlixt  the 
parties  wno  furnished  supplies  under  it  are 
entitled  to  enforce  their  security  pro  tanto, 
subject  to  the  riglit  of  the  grantors  in  the 
deed  of  trust  to  have  a  reduction  of  the  de- 
mand of  the  creditors,  to  tlie  extent  of  any 
loss  directly  traceable  to  the  breach  of  con> 
tract  by  the  other  party,  and  fairly  within 


the  contemplation  of  the  contracting  parties, 
as  a  natural  result  from  such  breach  of  con- 
tract, and  which  could  not,  by  reasonable  ef- 
fort, have  been  avoided  by  the  parties  disap- 
Eointed."  Coleiuan  v.  Gaibreath,  5B  Miss. 
03.  See  Petty  v.  Orisard,  45  Ark.  117. 
The  question  here  is,  do  the  allegations  of 
the  defendant's  answer  bring  him  within  the 
rule?  The  contract  itself  furnishes  no  guide 
for  the  measure  of  damages,  and  the  recoup- 
ment by  the  defendant  could  be  only  nom- 
inal and  inappreciable,  unless  the  answer 
alleges  an  actual,  substantial  loss,  arising 
from  the  violation  of  the  contract.  Rail- 
way Co.  V.  Mudford,  44  Ark.  439.  It  is  not 
allied  that  the  same  class  of  goods  which 
the  plaintiff  had  agreed  to  furnish  could  not 
have  been  purchased  in  the  market;  or  that 
the  mortgage  which  the  defendant  bad  exe- 
cuted to  Uie  plaintfl  bad  hindered  or  impeded 
him  in  getting  credit  from  others  for  such 
goods;  or  that  he  was  without  means,  or 
other  property  to  furnish  a  basis  of  credit,  to 
purchase  them,  nor  is  any  other  fact  alleged 
upon  which  a  recovery  of  more  than  nom- 
inal damages  could  be  sustained.  Moreover. 
the  answer  alleges  what  was  probably  a  suf- 
ficient excuse  on  the  part  of  the  plaintiff  for 
refusing  to  furnish  additional  goods.  The 
dem  urrer  ought  to  ha ve  been  s  usUiued.  Af  • 
firmed. 


BAZEHoas  et  ai.  «.  Mulliks. 

(Supreme  Court  of  Ailtanstts.    Nov.  9, 1889.) 

MoKTOAOBS— Bgurrr  or  BjroncFTioK— Pvbobass 
BT  IIoBroAoai. 
Where  oonreyancet,  absolute  on  their  faoe, 
are  only  intended  as  security  for  a  debt  which  i» 
also  secured  by  chattel  mortgages,  but  the  latter 
are  released  on  the  parol  agreement  of  the  debtor 
to  release  his  interest  in  toe  land,  and  it  appem* 
tliat  the  consideration  for  the  promise  is  an  ade- 
quate one,  that  the  price  of  the  land  was  fixed  by 
arbitration,  and  that  the  transaction  is  in  idl  re- 
spects fair,  the  debtor  will  not  be  allowed  to  in- 
voice the  statute  of  frauds  in  an  aetion  to  oanod 
the  deeds,  but  they  will  be  left  to  carry  the  estate 
In  fee  as  they  purport  to  do. 

Appeal  from  circuit  court,  Columbia  coun- 
ty; C.  W.  Smith,  Judge. 

Marshal  <&  Coffman,  for  appellants.  /. 
M.  Kelso  and  Smoote,  MeRae  &  Arnold,  for 

appellee. 

CooKBiLL,  C.  J.  The  conveyances  which 
Mullins  cansed  to  be  made  to  the  appellants 
by  way  of  security  for  his  indebtedness  were 
absolute  in  form.  There  is  a  conflict  in  the 
testimony  as  to  what  indebtedness  they  were 
intended  to  secure.  Mullins'  statement  that 
they  were  intended  to  secure  only  the  sum  of 
$260  which  the  appellants  lent  him  in  Janu- 
ary, 1883,  is  not  very  probable,  because  the 
deed  to  the  Baker  tract  was  not  executed  un- 
til long  after  that  indebtedness  had  been 
paid,  according  to  his  theory;  and  be  took 
from  the  appellants  a  bond  to  convey  to  him 
the  other  tract  upon  the  payment  of  $900.  in 
January,  1885,  when  it  was  estimated  that 
that  was  the  sum  tliat  would  be  due  by  him 
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on  aeltlement  at  the  close  of  that  year.  But 
in  the  view  we  take  of  the  cause  that  ques- 
tion ceues  to  be  material.  Mullina  had  also 
executed  chattel  mortgagee  to  secure  all  his 
indebtedness  to  the  appellants.  At  the  close 
of  1885,  a  settlement  was  reached  by  mutual 
•greement,  The  lands  in  dispute  were  valued 
at  9400.  Mullins  orally  released  to  the  ap- 
pellanta  all  further  claim  to  them,  and  re- 
ceived a  credit  upon  his  account  for  that 
amount  He  discharged  the  balance  due  upon 
his  acoouut  by  delivery  of  corn  and  payment 
of  cash  to  the  appellants,  and  received  from 
them  a  receipt  showing  the  full  payment  of 
ill  his  indebtedness,  and  demanded  and  ob- 
tained satisfaction  upon  the  record  of  his 
cbattel  mortgages.  He  took  the  chattels 
which  had  been  released  from  the  mortgages 
into  Louisiana,  and  there  disposed  of  them, 
retook  the  com,  and  converted  it  to  his  own 
nse,  and  now  actively  invokes  the  aid  of  a 
court  of  chancery  to  invest  him  with  the  title 
to  the  land.  He  allies  in  his  complaint  that 
be  bad  disciiarged  bis  entire  indebtedness  to 
the  appellants.  It  appears  from  his  own  tes- 
timony, tiowever,  as  it  does  from  all  the  other 
evidence  in  the  cause,  that  the  claim  of  pay- 
ment alleged  in  his  complaint  is  based  solely 
upon  the  release  of  the  lands,  the  delivery  of 
Uie  corn,  and  the  cash  payment  made  in  the 
settlement  above  referrwl  to.  But  if  the 
lands  are  taken  from  ttie  appellants,  and  their 
value,  and  that  of  the  corn,  withdrawn  from 
the  terms  of  the  settlement,  Mullins'  debt 
will  be  in  great  part  unpaid,  but  the  security 
which  the  appellants  held  for  its  payment  is 
gone,  and  Mullins  cannot  or  will  not  restore 
it.  It  is  manifest  that  it  would  be  inequi- 
table, under  such  circumstances,  to  cancel 
the  deeds  to  the  appellants,  without  Orat  re- 
quiring Mullins  to  pay  to  them  bis  entire 
debt.  That  would  only  require  equity  of 
him.  Anthony  ▼.  Anthony,  28  Ark.  479: 
State  V.  Morgan,  ante,  243. 

But 'there  is  another  consideration  which 
pnts  a  final  quietug  upon  Mullina'  claim  for 
relief.  His  own  testimony  shows  that,  upon 
a  fair  settlement  with  the  appellants,  he  re- 
leased his  interest  in  the  lands  to  them  for  an 
ttlequate  consideration,  a  part  of  which  was 
the  cancellation  of  securities  which  they  held 
for  payment  of  his  debt,  which  was  greater 
than  the  value  the  parties  placed  upon  the 
lands.  The  law  does  not  inhibit  the  mort- 
gagee from  purchasing  the  equity  of  redemp- 
tion from  his  debtor,  but  demands  the  ut- 
most fair  dealing  of  him  in  the  transaction. 
There  is  not  a  suggestion  of  unfairness  or 
oppression  in  this  case  on  the  part  of  the  ap- 
pelhints  in  making  the  settlement  or  taking 
the  release.  There  is  nothing  to  show  that 
tlie  lands  were  not  taken  at  their  fair  market 
value.  The  price  whs  fixed  by  arbitrators, 
one  of  whom  was  selected  by  Mullins.  and 
the  other  by  the  appellants;  and  the  proof 
tliows  that  Mullins  would  not  agree  to  any 
settlement  whatever  until  the  appellants  con- 
sented to  take  the  lands  in  part  payment  at 
the  price  fixed  by  the  arbitrators.    He  does 


not  undertake  to  controvert  these  facts,  bat 
relies  upon  the  statute  of  frauds  to  consume 
mnte  his  scheme.  He  argues  that  he  lias 
sold  an  interest  in  land  by  parol,  and  that  the 
payment  of  the  purchase  money  does  not 
alone  constitute  a  part  performance  of  the 
contract  sufficient  to  take  It  out  of  the  opera- 
tion of  the  statute.  But  it  is  a  settled  doc- 
trine of  equity  never  to  lend  its  aid  to  one 
who  invokes  it  for  the  purpose  of  perpetrat- 
ing a  fraud.  Mullins  is  in  that  attitude.  He 
induced  the  appellants  to  surrender  to  him 
the  securities  for  his  debt;  and  now,  when 
the  court  cannot  place  them  in  statu  quo, 
seeks  to  annul  his  compact,  and  leave  them 
without  land  or  security.  In  such  a  case  the 
courts  withhold  their  aid,  and  leave  the  deed, 
which  is  absolute  in  form,  to  carry  the  estate 
in  fee,  as  it  purports  to  do.  Peugh  v.  Davis, 
96  U.  S.  332;  Trull  v.  Skinner.  17  Pick.  213; 
2  Washb.  Beal  Prop.  *496,  §  24.  As  was  ex- 
plained by  Chief  Justice  Shaw  in  Trull  v. 
Skinner,  supra,  the  equitable  interest  of  the 
party  at  fault  is,  in  such  case,  divested,  not 
by  way  of  transfer,  nor,  strictly  speaking,  by 
way  of  release  working  upon  the  estate,,  but 
rather  by  an  estoppel  arising  from  the  volun- 
tary act  of  the  party  having  the  equitable  in- 
terest, just  as  it  is  accomplished  when  one 
withholds  his  conveyances  from  record,  and 
permits  his  grantor  to  convey  to  a  bona  fide 
purchaser  without  notice.  The  doctrine  al- 
lowing a  conveyance  to  absorb  an  interest  in 
land  which  the  conveyance  alone  did  not  con- 
vey, in  order  to  prevent  iniury  being  done 
to  one  without  fault,  is  of  frequent  applica- 
tion, and  is  illustrated  in  the  oases  of  Bram- 
ble v.  Kingsbury,  39  Ark.  131,  and  Gill  v. 
Hardin,  48  Ark.  409.  3  S.  W.  Bep.  519.  In 
the  latter  case,  one  who  had  executed  an  ab- 
solute deed,  to  have  effect  only  as  s  mort- 
gage, and  who  remained  in  possession  of  the 
land  which  be  conveyed,  was  denied  the  aid 
of  equity  to  assert  his  title  against  an  inno- 
cnt  purchaser  from  the  bolder  of  the  legal 
title,  because  the  proof  showed  that  he  was 
not  in  position  to  ask  equity.  We  make  ap- 
plication of  the  same  principle  to  the  facts  of 
this  case.  The  decree  will  be  reversed,  and 
the  cause  reuianUed,  with  instructions  to  dis- 
miss Mullins'  cross-complaint,  to  cause  the 
receiver  to  pass  bis  accounts,  and  pay  what 
he  has  collected  to  Bazemore  &  Harper,  and 
to  award  them  possession  of  the  lands. 


HiOKBT  V.  Thompson  et  ai. 
(ffwpreme  Court  of  Arkansas.    Nov.  9, 1S89.) 

K^aaiCD  WoKBN— CAaaTiNO  oir  BnsiNBss. 

1.  Debts  Incnrred  by  a  married  woman  in  Im- 
proving and  oultiTSting  her  farm  and  raising  crops, 
though  har  husband  acts  as  her  agent,  are  oon- 
tracted  In  carrying  on  "business,"  within  the 
meaning  of  Mansf.  Di^.  Ark.  ti  46S4-4«ae,  4BaO, 
which  authorize  a  married  woman  to  "carry  on  any 
trade  or  business,  and  perform  any  labor  or  serv- 
ices on  her  sole  and  separate  account,  "and  provide 
that  her  earnings  therefrom  "shall  b>s  her  sole  and 
separate  property ; "  that  she  may  sue  alone  in  re- 
spect thereto ;  and  that  jndgmenta  against  her  may 
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be  enforced  apitnst  snch  aeparate  prop«rtgr  the 
same  as  against  that  of  a  feme  sole. 

2.  The  objection  that  a  note  sued  on  was  not 
due  when  the  suit  was  commenced  cannot  be 
raised  for  the  first  Ume  after  trlaL 

Appeal  from  circuit  court,  St.  Francis 
county;  M.  T-Sandeha,  Judge. 

W.  &.  Weather/ord,  for  appellant.  Sanders 
<6  Watkitu,  for  appellees. 

Batixe,  J.  Appellees  sued  appellant, 
Jennie  G.  Hickey,  on  three  several  promis- 
sory notes,  executed  by  her  on  the  14th  of 
February,  1881,  each  for  the  sum  of  8266.41, 
Aggregating  S799.23,  and  bearing  interest 
from  the  date  of  their  execution.  They  al- 
lege that  she  was  a  married  woman  at  the 
time  when  the  debt  evidenced  by  the  notes 
was  contracted,  but  that  she  had  a  separate 
estate,  and  was  carrying  on  a  trade  and 
business  on  ber  sole  and  separate  account, 
and  that  the  debt  sued  for  was  for  money, 
goods,  and  supplies  advanced  and  sold  to  her 
for  the  maintaining  and  carrying  on  of  her 
separate  business  of  farming  and  planting, 
and  were  nsed  by  her  in  that  way.  She  de> 
nied  contracting  the  debt;  pleaded  that  she 
was  a  married  woman  when  it  was  contracted 
and  the  notes  were  executed;  and  denied 
that  she  was  carrying  on  a  trade  and  busi- 
ness on  her  sole  and  separate  account.  The 
issues  were  tried  by  a  jury,  and  a  verdict  was 
returned  in  favor  of  appellees;  and,  her  mo- 
tion for  a  new  trial  having  been  denied,  she 
appealed. 

There  was  evidence  adduced  in  the  trial 
tending  to  prove  that  appellees  sold  and  ad- 
vanced moneys,  goods,  and  supplies  to  be 
used  and  consumed  in  improving  and  culti- 
vating a  certain  farm,  and  raising  crops 
thereon;  that,  believing  that  the  husband  of 
appellant  was  the  owner  of  the  farm,  and 
cultivating  the  same  on  his  own  account, 
they  charged  the  moneys,  goods,  atid  supplies 
to  him;  that  afterwards  they  discovered  that 
the  farm  was  owned,  claimed,  and  cultivated 
by  appellant;  that  she  was  engaged  in  the 
cultivation,  and  raising  crops  tliereon,  on  her 
sole  and  separate  account;  that,  in  the  bor- 
rowing of  the  money,  and  purchasing  the 
goods  and  supplies,  he  was  acting  as  her 
agent;  and  that  when  they  discovered  that 
fact  they  requested  her  to  settle  the  account 
as  her  own  indebtedness,  and  she  did  so  by 
executing  the  notes  sued  on.  If  this  evidence 
be  true,  were  appellees  entitled  to  recover 
judgment  against  her  on  the  notes? 

The  validity  of  the  notes  depends  upon  her 
right  to  engage  in  farming.  Did  she  have 
such  right? 

The  statute  expressly  empowers  a  married 
woman  to  "carry  on  any  trade  or  business," 
on  her  sole  and  separate  account.  It  author- 
izes her  to  become  something  more  than  a 
trader,  in  the  commercial  sense.  It  says  she 
may  carry  on  any  "business."  The  primary 
signification  of  the  word  "business"  is  em- 
ployment; "that  which  employs  time,  atten- 
tion, and  labor."  It  is  clear  it  was  used  in 
that  sense  in  the  statute;  for  it  expressly 


provides  that  she  may  carry  on  any  trade  or 
business,  "and  perform  any  labor  or  services, 
on  her  sole  and  separate  account,"  and  that 
her  earnings  "from  her  trade,  business,  labor, 
or  services  shall  be  her  sole  and  separate 
property,  and  may  be  nsed  or  invested  by  her 
in  ber  own  name."  It  does  not  limit  her 
right  to  engage  in  trade  or  business,  bat 
says  she  may  carry  on  any  trade  or  business. 
It  follows,  then,  she  may  engage  in  fanning. 
Mansf.  Dig.  §§  4624-4626;  Ketterville  r. 
Barber,  52  Miss.  168;  Snow  v.  Sheldon,  126 
Mass.  832;  Krouskop  v.  Shontz.  51  Wis.  204, 
8  N.  W.  Bep.  241;  Schooler,  Husb.  &  Wife, 
§809. 

Walker  t.  Jessup,  48  Ark.  163,  cited  by 
appellant  in  her  brief,  has  no  application 
to  this  case.  In  that  case  the  defendant,  who 
was  a  married  woman,  purchased  lands  at 
an  administrator's  sale,  upon  a  credit,  and 
executed  her  bond  for  the  purchase  money. 
The  object  of  the  suit  was  to  recover  a  per- 
sonal judgment  against  her  on  the  bond,  and 
a  decree  of  foreclosure  and  sale.  This  court 
held  that  the  plaintiff  was  not  entitled  to  a 
personal  judgment  against  ber.  The  ques- 
tion involved  in  this  case  was  not  considered 
or  discussed  in  that  case. 

The  effect  of  the  statute  antborizing  a  mar- 
ried woman  to  "carry  on  any  trade  or  busi- 
ness" on  her  sole  or  separate  acconnt  is  to 
invest  her  with  all  the  rights,  powers,  and 
privileges  of  afemeaole,  in  respect  to  her  sep- 
arate business  and  the  property  invested  there- 
in, and  subject  hertothe  liabilities  she  woold 
be  subject  to,  in  respect  thereto,  if  she  were 
unmarried.  The  right  and  capacity  to  pur- 
eltase  property  in  her  own  name,  to  be  used 
about  her  separate  business,  is  a  necessary  in- 
cident to  the  power  conferred  upon  ber  to 
conduct  the  business  on  her  separate  account. 
It  is  unreasonable  to  suppose  the  intention  of 
the  statute,  when  it  gave  her  this  power,  was 
to  leave  her  under  the  common-law  disabili- 
ty to  bind  herself  by  contract.  The  grant 
of  the  power,  without  words  of  limitation, 
necessarily  carried  with  it  the  right  to  con- 
duct business  in  the  way  and  by  the  means 
usually  employed  in  carrying  on  the  same. 
Conceding  her  this  power,  her  right  to  pur- 
chase on  a  credit  cannot  be  douMed.  Hav- 
ing this  right,  it  necessarily  follows  that 
she  can  be  compelled,  through  the  courts, 
to  abide  by  and  perform  such  contracts  to 
the  same  extent  she  could  be  if  she  were  not 
married.  To  save  any  question  upon  this 
point,  the  statute  expressly  authorizes  her  to 
be  sued  alone  in  respect  to  her  separate  busi- 
ness,  and  provides  that  judgments  recovered 
against  her  may  be  enforced  against  her  sole 
and  separate  estate  and  property,  to  the  same 
extent  and  in  the  same  manner  as  if  she  were 
a  feme  gole.  Mansf.  Dig.  §§  4625.  4626, 
4630;  Nispel  v.  Laparle,  74  III.  306.  308; 
Young  V.  Gori,  13  Abb.  Pr.  18,  in  foot-note; 
Frecking  v.  Bolland,  58  N.  Y.  422;  Camden 
V  MuUen,  29  Cal.  564;  Stew.  Husb.  &  Wife, 
§453. 
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The  fact  that  the  moneys,  goods,  and  sup- 
plies were  charged,  under  a  misapprehension 
of  the  facts,  to  her  agent,  does  not  relieve 
appellant  of  liability  for  the  same.  Appellees 
are  entitled  to  judgment  against  her  for  the 
amount  due  therefor.  This  doctrine  is  well 
settled.  Story.  Ag.  §  446,  and  cases  cited; 
Mechem.  Ag.  §§  695,  698. 

The  notes  having  been  executed  by  appel- 
lant for  moneys  advanced  and  goods  and  sup- 
plies furnished  to  her,  to  be  used  in  a  busi- 
ngs carried  on  by  her  on  her  sole  and  sepa- 
rate account,  the  presumption  is  the  nniounts 
thereof  are  correct.  To  the  extent  of  her  ca- 
pacity to  carry  on  a  business  on  her  sole  ac- 
count, she  is  subject  to  the  presumptions  in 
which  the  law  indulges  Hgninst  those  en- 
dowed with  full  capacity  to  act  for  themselves. 
But  she  is  not  estopped  by  the  notes  from 
showing  that  any  part  of  them  was  given  for 
a  debt  she  could  not  legally  contract,  or  fur 
which  her  husband  was  solely  responsible; 
and,  if  such  a  fact  should  be  shown,  appel- 
lees would  not  be  entitled  to  a  judgment  for 
such  part.  The  burden  of  proving  the  part 
fur  which  she  was  not  liable,  if  any,  rested 
upon  her.  Having  failed  to  make'  such 
proof,  appellees  were  entitled  to  recover  the 
full  amount  of  the  notes.  Klotz  v.  Butler. 
56  Miss.  387. 

One  of  the  notes  sued  on  matured  after  the 
commencement  of  this  action,  and  appellees 
recovered  judgment  for  the  amount  due 
thereon.  Appellant  now  insists  that  the 
judgment  should  beset  aside  on  that  account; 
but  she  did  not  avail  herself  of  that  fact  as  a 
defense  against  the  recovery  of  the  judg- 
ment, and  only  in  her  motion  for  a  new  trial 
objected  to  it,  by  saying  that  the  verdict  was 
excessive.  She  waived  this  defense,  if  it  was 
a  defense,  and  cannot  take  advantage  of  it 
after  the  trial. 

Judgment  affirmed. 


Block  et  a2.  e.  Yali.et  Mut.  Ins.  Abs'n. 

(Supreme  Court  of  Arlamscu.    Nov.  9, 1889.) 

Uvruti.  Bassnr  IV8uiti.soB— Assionmbnt. 

1.  A  provision  In  the  insuranoe  certlfloate  of  a 
mutual  benefit  society  that  "this  certificate  may 
lie  Rwlgned,  transferred,  or  set  over,  by  and  with 
the  consent  of  the  association,  granted  by  its  pres- 
ident or  aeeretary, "  does  not  authorize  an  assign- 
ment by  the  insured,  hat  by  the  beneficiary  only. 

2.  In  the  absence  of  a  statute  making  a  dis- 
tinction between  a  mutual  insaraooe  oompany  and 
a  mutnal  benefit  society,  the  rights  of  one  clabning 
latorance  must  be  ascertained  oy  the  terms  of  the 
contract  of  instiranoe,  regaidless  of  the  character 
of  the  oompany. 

Appeal  from  circuit  court.  Cross  county; 
1.  E.  BiDOicK,  Judge. 

Sander*  <£  Watkins  and  J.  D.  Slook,  for 
apiiellants.    JV.  W.  Norton,  for  appellee. 

IlEuiNewAT,  J.  One  Charles  B.  Guthrie 
obtained  a  policy  of  Insurance  upon  his  life 
from  tlie  Valley  Mutual  Insurance  Company. 
It  undertook,  upon  the  conditions  therein 
named,  to  pay  to  Mrs.  Martlia  A.  Guthrie. 
James  M.  Harvey,  and  Alice  Guthrie  81.000 


within  90  days  after  proof  of  the  death  of 
Charles  B.  Subsequently,  Charles  B.  and 
Mrs.  Martha  A.  Guthrie  assigned  the  policy  to 
the  plaintiffs,  who  thereafter  paid  all  dues 
and  premiums  as  they  matured,  according  to 
its  terms.  Upon  the  death  of  the  said  Charles 
B.,  the  plaintiffs  claimed  the  amount  due  up- 
on the  policy,  by  virtue  of  the  assignment; 
and  the  beneSciaries  therein  named,  by  vir- 
tue of  the  provisions  of  the  policy.  The  court 
found  that  the  plaintiffs  acquired,  by  the  as- 
signment, the  interest  of  Martha  A.  Guthrie, 
and  no  more;  that  they  were  entitled  to  re- 
cover her  interest  in  the  fund,  and  three- 
fourths  of  what  they  had  advanced  in  keep- 
ing the  policy  alive;  while  James  M.  Harvey 
and  Alice  Guthrie  were  entitled  to  recover 
the  balance.  Judgment  was  rendered  ao- 
curdingly.  As  grounds  for  reversal,  the  ap- 
pellants urge — First,  that  the  insuring  com- 
pany is  not  a  regular  insurance  company, 
but  a  mutual  benefit  company;  eeoond,  that 
the  policy  of  an  insurance  company  differs 
fi-om  the  certilicate  of  a  mutual  benefit  com- 
pany in  this:  that  the  rights  of  the  benefi- 
ciary in  the  one  are  vested  upon  its  execu- 
tion, while  those  rights  in  the  other  are  sub- 
ject to  be  divested,  at  any  time  until  the 
death  of  the  insured,  by  the  substitution  of 
another  beneficiary.  The  record  contains  no 
part  of  the  company's  ctmrter  or  articles  of 
association,  and  but  one  clause  of  its  by-laws. 
It  is  as  follows:  "The  object  of  this  associa- 
tion shall  be  for  the  purpose  of  mutually  as- 
sociating together  a  number  of  individuals 
into  an  agreement  whereby  the  survivors 
mutually  contiibute  for  the  relief  of  the  rep- 
resentatives, legsl  heirs,  or  assignees  of  those 
of  their  number  whom  death  may  strike 
down."  The  policy  sued  on  contains  no  ref- 
erence to  any  other  purpose  than  one  of  in- 
surance, and  provides  the  ordinary  safe- 
guards against  the  acceptance  of  bad  risks, 
as  well  as  against  the  continuance  of  risks 
accepted,  unless  the  stipulated  payments  up- 
on It  are  promptly  made  as  they  mature. 
These  payments  include  "annual  dues"  and 
"mortality  assessments,"  and  a  failure  to  pay 
either  for  30  days  after  call  effects  a  cancel- 
lation of  the  policy.  It  contains  this  clause, 
upon  which  appellant  relies  especially :  "  This 
certificate  may  be  assigned,  transferred,  or 
set  over,  by  and  with  the  consent  of  the  as- 
sociation, granted  by  its  president  or  secre- 
tary." 

The  record  discloses  nothing  further  as  to 
the  character  of  the  company.  Upon  this, 
the  learned  counsel  for  appellants  say  that 
they  assume  that  it  will  be  conceded  to  be 
a  mutual  benefit  society.  What  feature  is 
disclosed  that  does  not  belong  to  a  mutual 
insurance  company'i'  The  first  by-law,  in 
making  a  general  declaration  of  its  purpose, 
declares  that  it  is  to  afford  relief,  but  also  de- 
clares that  the  relief  wilt  be  given  to  "the 
representatives,  legal  heirs,  or  assigns  of 
those  of  their  number  whom  death  may  strike 
down;"  and  this  is  exactly  what  insurance 
companies  are  required  to  do.    Yet  tliis  is 
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not  benevolence,  for  it  is  undertaken  for  a 
stipulated  profit,  tbe  continued  payment  of 
which  is  a  continuing  condition  to  its  exist- 
ence. If  any  other  character  of  benevolence 
was  contemplated  by  tbe  company,  the  rec- 
ord does  not  disclose  it.  Certain  it  is  that 
the  policy  exhibited  contains  no  intimation 
of  its  existence.  We  have  no  statute  dis- 
tinguishing between  insurance  companies 
and  benefit  companies  with  insurance  feat- 
ures. Such  statutes  have  been  enacted  in 
other  states.  They  define  the  properties  of 
the  latter  that  entitle  them  to  privileges  or 
exemptions  not  accorded  the  former.  The 
distinguishing  feature  generally  is  that  they 
contemplate  gain,  while  these  contemplate 
benevolence  only.  Within  the  scope  of  their 
benevolence  is  included,  with  many  other 
fraternal  objects,  the  providing  of  a  fund  to 
be  paid  upon  the  death  of  members,  in  which 
this  is  regarded  as  but  an  incident  of  thu 
main  object.  Subjected  to  the  tests  made  ii 
those  states,  we  have  found  no  decision 
which  leads  us  to  think  that  the  contract 
sued  upon  would  be  viewed  in  any  other 
light,  anywhere,  than  as  an  ordinary  insur- 
ance policy.  It  exactly  fits  the  definition  of 
an  insurance  policy  as  made  by  Mr.  Justice 
Gray,  which  has  been  generally  adopted  as 
correct.  Com.  v.  Wetherbee,  106  Mass. 
160;  Kibl.  Mut.  Ben.  Soc.  §  163.  It  is  said 
that  the  character  of  the  tjenefit  association 
is  dual:  First,  fraternal;  second,  and  inci- 
dentally, financial.  Bac.  Ben.  Soc.  §  283. 
If  the  incident  be  eliminated  from  the  case 
at  bar,  there  is  nothing  left.  That  stamps 
it  an  ordinary  insurance  policy.  State  T. 
Miller,  66  Iowa,  26, 23  N.  W.  Rep.  241;  State 
V.  Association,  6  Mo.  App.  168;  Farmer  v. 
State,  7  S.  W.  Rep.  220;  People  v.  Nelson,  46 
N.  Y.  477.  Moreover,  we  have  found  no  case 
which  recognizes  any  distinction  between  the 
mutual  insurance  and  the  mutual  benefit  so- 
ciety, except  in  states  where  the  statute 
makes  a  difference.  But,  regardless  of  the 
character  of  the  company,  the  rights  of  per- 
sons claiming  insurance  arises  out  of,  and  de- 
pends upon,  contract,  and  must  be  ascer- 
tained and  fixed  by  contract.  Although  the 
object  of  the  company  in  entering  into  the 
contract  may  be  l>enevolent,  this  purpose  can 
import  no  new  menning  to  the  unambiguous 
terms  of  a  writing.  When  the  courts  are 
invoked,  the  contract  raea-surea  the  rights  of 
one,  and  the  oblig»tiou  of  the  other,  party; 
and  relief  must  be  granted,  if  at  all,  accord- 
ing to  its  terms.  Nibl.  Mut.  Ben.  Soc.  §8 
163-165;  Bac.  Ben.  Soc.  §  304;  Holland  v. 
Taylor,  111  Ind.  125.  12  N.  E.  Rep.  116. 

That  the  member  of  a  mutual  benefit  so- 
ciety may  change  the  benedciary  named  in 
the  certificate  has  been  frequently  held;  not 
however,  because  of  the  character  of  the  so- 
ciety, but  because  of  the  stipulation  con- 
tained in  the  certificate  expressly  authorizing 
it.  In  most  cases,  such  certificates  as  have 
been  the  subject  of  judicial  discussion  con- 
tained express  stipulation  that  the  beneficiary 
named  might  be  changed;  in  others,  the 


articles  of  association  or  by-laws  contain  such 
provisions,  and  are,  by  the  terms  of  tbe  pol- 
icy, made  a  part  of  it.  The  efCecl  in  each 
ease  is  the  same.  If  such  a  purpose  was  en- 
tertained in  making  the  contract  sued  upon, 
it  does  not  appear.  Tbe  clause  set  out  pro- 
vides that  the  policy  may  l>e  assigned.  This 
does  not  mean  that  another  beneficiary  may 
be  substituted  by  the  insured,  for  substitu- 
tion and  assignment  are  quite  different 
things.  It  simply  intends  that  the  beneficiary 
may  assign  his  interest.  The  insured  bad  no 
interest  to  assign.  That  was  vested  in  the 
parties  named.  Bliss,  Ins.  §  818;  Bac.  Ben. 
Soc.  §  292.  He  had  no  power  of  sul»titD- 
tion,  because  none  is  reserved  in  the  contract, 
or  in  tbe  cliarter  or  by-laws  of  the  associa- 
tion, incorporated  into  the  policy.  The 
learned  counsel  have  shown  very  commend- 
able industry  in  examining  authorities,  and 
equal  skill  in  presenting  them.  We  have 
carefully  examined  every  case  cited,  and  very 
many  to  which  we  have  found  references 
elsewhere.  The  result  is  that  we  are  satis- 
fied that  the  judgment  of  the  circuit  court  is 
correct,  and  it  is  aflSrmed. 


Willis  et  aJ.  v.  McJNatt  et  al. 

(SuprenM  Court  of  Texas.    Nov.  12, 1889.) 

Attacemint — Damaoes — Hauce  — ^Tresfass — Jo- 

BISSICTIOK — ReHABES  OF  COUNSXI. 

1.  Attachment  is  wron^ul  where  it  appears 
that  the  afQdavit  on  which  it  issued,  which  alleged 
that  these  plaintifls  were  abont  to  oonvert  their 
property  into  money  to  defraud  their  creditors, 
was  made  by  a  person  havins  no  knowledge  as  to 
how  plaintifls  conducted  their  business,  and  tak- 
ing no  steps  to  ascertain  whether  there  was  any 
ground  for  the  writ;  that  plaintUts'  business  was 
prosperous,  and  their  mercantile  standing  was  con- 
sidered first  class;  that  in  oonversation  with  de- 
fendants' agent,  a  few  days  before  the  writ  Issued, 
Slaintiffs  expressed  their  wilUngoess  to  pay  the 
ebt,  and  suggested  several  arrangements  as  to 
boW  it  could  M  done;  and  that,  on  the  trial,  this 
agent  testified  that  the  reason  for  issuing  the  writ 
was  his  apprehension  that  some  other  creditors 
might  give  defendants  trouble,  and  that  he  intend- 
ed to  buy  tbe  goods  at  the  sale,  if  he  could  get  them 
cheap  enough,  the  profits  on  snoh  to  go  to  defend- 
ants. 

3.  Defendants  caused  the  writ  to  laaue  in  O. 
county,  directed  to  the  sheriff  of  M.  county,  which 
they  placed  in  the  hands  of  their  agent,  who  super- 
intended the  seizure  and  took  possession  of  the 
goods.  Held,  that  these  acts  constituted  a  tres- 
pass by  defendants  in  M.  county. 

8.  There  being  a  dispute  as  to  whether  the 
property  was  sold  under  defendants'  writ,  or  un- 
der an  order  of  court  issued  on  the  applicaUon 
of  subsequent  attaching  creditors,  a  verdict  in 
plaintifls'  favor  is  supported  by  the  officer's  re- 
turn, showing  that,  after  applying  part  of  the  pro- 
ceeds on  an  execution  in  favor  of  defendants  he 
credited  the  balance  on  their  attachment;  other 
evidence  also  showing  that  a  return  of  sale  under 
the  order  was  to  be  made  at  a  certain  date,  but  that 
the  sale  in  question  occurred  thereafter. 

4.  Malice  appears  where  the  ground  stated  in 
tbe  affidavit  to  procure  the  writ  is  known,  or  ought 
to  be  known,  to  be  untrue  by  the  attaching  credit- 
ors, and  plaintifls  may  r^over  ezemplaiy  dam- 
ages. 

5.  Since  plaintiffs  are  entitled  to  Interest  on 
the  value  of  the  goods  taken  under  the  writ,  the  tf - 
lowance  of  suoh  interest  by  the  jury  doe*  not  ren- 
der the  damages  excessive. 

0.  Language  of  counsel,  provoked  by  that  used 
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by  the  attorney  of  the  oppoilte  party,  and  which 
does  not  appear  to  have  inflaenced  the  verdlot,  af- 
fords no  ground  for  a  new  trlaL 

Comxnisslonera'  decision.  Appeal  from  dis- 
trict coort,  Montague  county;  F.  £.  Finbb, 
Jadge. 

Sttphtfu  A  Herbert  and  B.  B.  Mann,  for 
appellants.    Davta  «fi  Oarrutt,  for  appellees. 

HoBBT,  J.  The  appellees,  McNatt  & 
Marcti,  brought  this  suit  in  the  district 
court  of  Montague  county,  against  F.  J.  Wil- 
lis ft  Bro.  for  actual  and  exemplary  damages 
resulting  from  an  alleged  wrongful  and  ma- 
licious attachment  sued  out  and  levied  by  tlie 
latter  on  the  goods  and  merchandise  of  the 
former.  The  appellees,  who  were  the  plain- 
tilTs  below,  alleged  that  the  defendants,  de- 
signing to  oppress  and  harass  plaintifTs,  and 
destroy  their  business  and  credit,  did  on  No- 
vember 17,  1884,  in  the  district  court  of  Gal- 
Teston  county,  file  a  suit  against  them,  where- 
in they  claimed  that  plaintiffs  and  one  Mor- 
ris were  indebted  to  said  Willis  &  Bro.  in  the 
sum  of  42,429.70;  and  on  the  same  day  said 
'Willis  &  Bro.  persuaded  and  induced  one 
Tbomas  Lawson,  as  their  agent,  to  make  and 
file  in  said  cause  an  affidavit  for  a  writ  of  at- 
tachment, wherein  is  stated,  as  cause  for  such 
attachment,  that  said  McNatt  &  March  and 
Morris  were  about  to  convert  a  part  of  their 
property  into  money,  for  the  pur{)Ose  of  plac- 
ing it  beyond  the  reach  of  their  creditors; 
and  that  on  the  same  day  P.  J.  Willis  &  Bro. 
caused  an  attachment  to  lie  issued  in  said 
cause,  directed  to  the  sheriff  or  any  constable 
o(  Montague  county,  Tex.,  and  command- 
ing said  sheriff  to  forthwith  attach  enough 
of  the  property  of  said  McNatt  &  March  and 
Morris  to  maKe  said  sum  of  money  and 
the  costs  of  said  suit.  It  is  further  alleged 
that  this  affidavit  was  untrue,  and  the  attach- 
ment sued  out  WHS  for  the  purpose  of  injur- 
ing or  harassing  plaintiffs.  That  appellants 
knew  said  aSdavit  to  be  untrue,  but  pro- 
cured the  same  to  be  made.  That  said  at- 
tachment was  immediately  placed  by  said 
Willis  tc  Bro.  in  the  hands  of  one  Diehl  to 
deliver  to  said  sheriff  of  Montague  county, 
Tex.,  for  the  purpose  of  having  the  same 
levit^  upon  the  property  of  said  McNatt  A; 
March  and  Morris;  and  that  said  Diehl  was 
tlien  and  there  instructed  by  said  Willis  ft 
liro.to  superintend  the  execution  of  said  writ 
for  them ;  and  that  said  Diehl  on  November 
19,  1884,  acting  under  and  representing  P. 
J.  Willis  ft  Bro.,  entered  the  store-house  of 
plaintiffs  in  Burlinjrton,  Montague  county, 
Tex.,  and  then  and  there  unlawfully  aided, 
assisted,  and  abetted  said  sheriff  in  seizing, 
taking,  and  detaining,  under  said  writ  of  at- 
tHchment,  plaintiffs'  entire  stock  of  goods,  of 
the  alleged  value  of  815,00U;  and  that  after 
seizing  said  goods  said  Diehl  took  and  con- 
verted to  his  own  use,  under  instructions 
from  appellants,  goods  to  the  value  of  912,- 
500.  This  levy,  it  was  alleged,  was  made 
upon  goods  largely  exceeding  in  value  the 
amount  called  for  in  the  writ  of  attachment; 


which  excessive  levy  was  caused  by  said 
Diehl  acting  with  full  authority  from  appel- 
lants. That  said  goods  were  wrongfully  held 
by  the  sheriff,  directed  by  said  Diehl,  with- 
out any  authority,  and  were  sacrificed  for  the 
sum  of  86,171.33.  And  plaintiffs'  damage 
was  hiid  at  8».(X)0.  It  was  also  alleged  that 
the  goods  were  damaged  by  the  manner  of 
handling,  moving,  and  selling  the  same,  un- 
der the  direction  of  Willis  ft  Bro.  Plaintiffs 
further  alleged  that  at  the  time  of  the  suing 
out  and  levy  of  said  writ  they  were  merchants 
in  high  standing  and  good  credit,  doing  a 
large  business  and  making  85,000  per  year, 
which  business  was  destroyed  by  reason  of 
said  levy ;  claiming  810,000  damages  therefor, 
and  also  claiming  exemplary  damages  to  the 
extent  of  810,000.  The  defendants  denied 
that  any  trespass  was  shown  in  Montague 
county,  which  gave  the  district  cuurt  of  that 
apunty  jurisdiction  over  them;  alleged  that 
raid  writ  was  legally  levied ;  was  not  excessive, 
because  other  writs  were  in  the  hands  of  the 
sheriff;  and  alleged  that  the  attached  goods 
were  sold  under  an  order  of  sale  from  the 
county  court  of  Montague  county,  under  a 
subsequent  levy  on  the  same  property,  uuder 
a  writ  of  attachment  in  another  suit.  De- 
fendants denied  that  there  was  any  abuse  of 
the  writ  sued  out  by  them.  They  further  al- 
leged that  before  the  suing  out  of  the  writ  of 
attachment  they  had  obtained  a  judgment 
against  plaintiffs  in  the  district  court  of  Gal- 
veston county,  Tex.;  and  that  an  execution 
was  issued  on  said  judgment  on  the  sameday 
that  said  attachment  was  sued  out;  and  that 
the  goods  of  McNatt  ft  March  were  Brst  lev- 
ied on  by  virtue  of  said  writ  of  execution; 
and  that  on  the  same  day,  the  19th  of  No- 
vember, 1884,  other  attachments  were  levied 
upon  said  stock  of  goods;  and  that  on  Novem- 
ber 20th  an  order  of  sale  was  issued  out  of 
the  county  court  of  Montague  county,  under 
one  of  said  other  attachments;  and  that  the 
goods  of  McNatt  ft  March  were  sold  by  virtue 
of  said  execution  from  Galveston  county,  and 
under  said  order  of  sale,  and  not  under  the 
attachment  sued  out  by  defendants.  Plain- 
tiffs denied  that  the  sale  was  made  under  the 
order  referred  to,  and  say  that  the  execntion 
and  attachment  were  levied  on  the  goods  at 
the  same  time;  that  the  order  of  sale  was  il- 
legal and  void;  that,  after  selling  a  sufficient 
quantity  of  the  goods  to  satisfy  the  execu- 
tion, the  remainder  was  sold,  witliout author- 
ity of  law,  under  defendants'  direction. 
There  was  a  verdict  and  judgment  for  the 
plaintiffs  below  for  the  sum  of  85,894.37  act- 
ual damnges,  and  82,750  exemplary  damages. 
The  questions  raised  by  the  assignments 
are:  First,  That,  under  the  charge  and  the 
evidence  as  to  the  plea  in  abatement,  there 
was  no  jurisdiction.  In  other  words,  the 
position  assumed  by  the  apipellants  is  that  no 
such  trespass  was  shown  to  have  been  com- 
mitted by  them,  or  under  their  authority,  as 
would  give  the  district  court  of  Montague 
county  jurisdiction,  as  to  them,  in  this  case. 
From  the  evidence  in  this  case,  it  cannot  be 
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aeriously  contended  that  there  was  any  legal 
cause  for  the  issuance  of  the  writ  of  attach- 
ment. It  was  sued  out  upon  the  affidavit  of 
Thomas  Lawson,  made  at  Galveston,  who 
was  one  of  appellants'  agents.  He  hud  nev- 
er been  in  Montague  county,  where  appellees 
conducted  their  business^  and  did  not  know 
them,  and  does  not  appear  to  have  taken  any 
steps  in  the  direction  of  ascertaining  wheth- 
er there  was  any  ground  for  the  writ.  The 
affidavit  stated  that  McNatt  Ss,  March  "  wt-re 
about  to  convert  a  part  of  their  property  into 
money,  for  the  purpose  of  placing  it  beyond 
the  reach  of  their  creditors."  Appellees  were 
in  debt,  but  it  is  shown  by  the  facts  that  they 
were  doing  a  prosperous  business,  and  the 
undisputed  evidence  is  that  they  were  prompt- 
ly and  conscientiously  applying  the  proceeds 
of  their  business  to  the  payment  of  their 
debts,  and  that  ia  a  reasonable  time  they 
would  be  able  to  have  liquidated  all.  Thei| 
business  was  prosperous,  and  tbeir  meroan' 
tile  standing  and  capacity  was  considered 
first  class.  A  few  days  prior  to  the  issuance 
of  the  writ,  Diehl,  the  authorized  agent  of 
appellants,  had  a  conversation  with  them  re- 
lating to  the  debt  then  due  appellants.  He 
was  then  informed  by  appellees  that  they 
were  unable  to  pay  it  at  that  time,  owing  to 
the  scarcity  of  collections  and  the  condition 
of  the  crops,  but  that  they  would  be  able  to 
do  so  if  time  was  given  them.  They  pro- 
posed to  sell  their  entire  stock  of  goods  to  ap- 
pellants for  90  cents  on  the  dolhir  in  pay- 
ment of  their  debt,  and  the  balance  which 
might  be  due  them  above  the  debt  they  de- 
sired appellants  to  pay  to  their  other  credit- 
ors. Tills  offer  was  declined,  as  was  an  of- 
fer by  appellees  to  have  an  agent  of  appellants 
placed  in  charge  of  the  store  and  goods,  with 
authority  to  apply  the  proceeds  of  sales  to  the 
liquidation  of  the  latter's  debt.  Having  a 
full  knowledge  of  this  desire  on  the  part  of 
appellees  to  pay  the  debt,  aud  their  willing- 
ness to  make  the  atx>ve  arrangements,  look- 
ing to  the  consummation  of  that  object, 
appellants  sued  out  the  writ.  The  record 
discloses  no  fact  which  authorized  appellants 
to  believe  that  the  ground  existed  upon  which 
the  affidavit  was  made;  on  the  contrary,  ap- 
pellees' conduct  repelled  the  idea  that  they 
were  "converting  any  part  of  their  properly 
into  money,  for  the  purpose  of  placing  it  be- 
yond the  reach  of  their  creditors."  The  rea- 
son given  by  the  agent,  Diehl,  for  issuing 
the  writ  was  the  apprehension  that  some  oth- 
er creditor  might  give  appellees  trouble.  If 
this  was  the  motive  which  prompted  the  at- 
tachment, it  not  only  afforded  no  defense  for 
the  wrongful  issuance  of  the  writ,  but  it 
would  tend  strongly  to  show,  where  the  affi- 
davit was  untrue,  that  tlie  affidavit  was  reck- 
lessly made,  and  the  affiant  did  not  believe  it 
to  be  true  when  made,  but  sued  out  the  writ 
for  the  sole  purpose  of  securing  a  preference 
over  some  other  creditor.  Carothers  v.  Mo- 
Ilbenny,  63  Tex.  143.  In  addition  to  these 
circumstances,  it  was  shown  by  Diehl,  who 
was  the  traveling  agent  and  financial  adjust- 


er of  appellants,  that  be  "Intended  to  buy  the 
goods,  at  the  time  the  attachment  was  issued, 
provided  he  could  get  them  cheap  enough, — 
intended  to  buy  them  for  as  little  as  he  could 
get,  and  afterwards  sell  them  for  all  he  could 
get,  and  Willis  &  Bro.  would  make  the  prof- 
it." He  nttended  the  sale,  bid  95,500  for  the 
entire  stock,  and  demanded  that  they  should 
be  knocked  off  to  him  in  bulk.  In  case  he 
"had  bought,  he  had  made  an  arrangement 
by  which  he  was  to  sell  them,  and  take  a 
87,500  note  in  payment,  and  the  balance  he 
expected  to  be  paid  in  money,  or  otherwise 
secured." 

This  agent,  influenced  by  these  motives, 
was  sent  to  Montague  county  to  levy  the 
writ.     He  superintended  the  seizure,  entered 
appellees'  store,  and  took  possession  of  the 
goods,  and  appropriated  to  his  own  use  goods 
of  the  value  of  812,500.    If  these  acts  had 
been  committed  in  person  by  appellants,  they 
would  have  constituted  a  trespass  in  Monta- 
gue county,  for  the  redress  of  which  juris- 
diction would  have  attached  in  that  county. 
It  is  urged  that  they  directed  no  act,  the 
commission   of   which  gave  jurisdiction  to 
that  county.    The  rule  which  applies  to  this 
feature  of  the  case  ia  stated  by  Judge  Cooley 
as  follows:    That  which   the  superior  has 
put  the  inferior  in  motion  to  do  must  be  re- 
garded as  done  by  the  superior  himself,  and 
his  responsibility  is  the  samei  as  if  be  had 
done  it  in  person.     And  it  is  not  limited  to 
cases  where  the  act  is  directed  by  the  superi- 
or; for,  BO  restricted,  it  would  be  of  but  little 
moment.     He  is  liable  for  the  servant's  acts 
not  only  when  they  are  directed'  by  him,  but 
when  the  scope  of  his  employment  or  trust  is 
such  that  he  has  been  left  at  liberty  to  do, 
while  pursuing  or  attempting  to  discharge  it, 
the  injurious  act  complained  of.    It  is  not 
merely  for  the  wrongful  act  he  was  direct- 
ed to  do,  but  those  he  was  suffered  to  do, 
that    the   master   must    respond.    Cooley. 
Torts,  583.    The  application  of  this  doctrine 
to  the  present  case  would  miike  appellants 
liable  for  the  acts   of  their  agent,   Diehl. 
These  acts,  together  with  the  unauthorized 
sale  of  the  goods  under  the  writ  of  attach- 
ment in   Montague  county,  which   will    be 
more  fully  explained  hereafter,  constituted  a 
trespass  in  that  county,  for  which  a  civil  ac- 
tion in  damages  would  lie.    In  so  far  as  the 
question  is  involved,  whether  the  facts  dis- 
closed by  the  record  gave  jurisdiction  to  the 
district  court  of  Montague  county,  where  the 
writ  was  levied,  we  are  of  opinion  that  it  is 
a  stronger  case  in  its  facts,  supporting  the 
jurisdiction  of  the  county  where  the  writ 
was  levied,  aa  to  the  appellants,  than  was  ttae 
case  of  Hilliard  v.  Wilson,  65  Tex.  286,  upon 
the  same  point.     We  are  consequently  of  the 
opinion  that  the  verdict  is  not,  as  is  contend- 
ed in  the  assignment,  contrary  to  the  evi- 
dence, because  it  fails  to  show  such  facts  as 
would  give  the  oourt  Jurisdiction  over  appel- 
lants. 

What  we  have  thus  far  said  disposes  also 
of  the  eleventh  assignment,  complaining  of 
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tliecoQit's  action  In  refusing  a  special  charge 
to  the  effect  that  the  "acts  of  Diehl,  although 
biiving  general  authority  from  appellants, 
would  not  bind  them  by  any  acts  of  bis  in 
taking,"  etc.,  "any  part  of  the  goods  under 
the  writ,  unless  he  had  special   authority 
from  appellants,"  etc.     This  charge  we  be- 
lieve to  have  been  properly  refused;  and  the 
general  charge,  containing  the  converse  of 
the  proposition,  we  think  was  riglitly  given. 
Tlie  next  question  presented  by  the  assign- 
inents  is  that  the  verdict  is  contrary  to  the 
evidence,  because  the  testimony  did  not  show 
that  there  was  any  abuse  of  the  writ  of  at- 
tachment by  appellants  in  making  the  levy; 
and  that  the  sale  of  the  goods  was  not  made 
under  said  attachment,  but  under  an  orderof 
sale  issued  out  of  the  county  court  of  Monta- 
gue county.    To  the  appellees'  claim  that  the 
&ile  of  the  goods  was  made  witliout  authority, 
it  was  replied  by  the  appellants  that  a  judg- 
ment had  been  obUuned  by  them  in  the  dis- 
trict court  of  Galveston  county  upon  two  iron- 
clad notes,  amounting  to  82,989.85,   upon 
wbkb  execution  issued,  and  was  levied  on  the 
property  of  appellees  at  the  same  time  theat- 
tacliment  was  levied,  and  that  the  goods  were 
sold  under  this  execution.    Appellees,  in  re- 
8|:onse  to  this,  say  that,  after  sacrificing  and 
selling  a  part  of  Uie  goods  and  satisfying  the 
execution,  the  balance  was  sold,  without  any 
authority,  under  the  attachment,  and  applied 
thereto.     Tlie  sale  of  the  balance  of  the  goods, 
appellants  claim,  was  made  by  virtue  of  an 
order  of  sale  issued  from  the  county  court  of 
Montague  county.    The  proof  bearing  upon 
this  branch  of  the  case  establishes  clearly  tliat 
the  sale  was  made,  under  the  attachment, 
four  montba  prior  to  any  foreclosure  of  the 
attachment;  and  the  officer's  return  upon 
loth  of  these  writs  shows  that  the  sale  was 
made  under  them.    It  appeared  from  his  re- 
turn of  the  execution  that  the  goods  levied 
on  —  the  entire    stock — brought  S6,171.33; 
that  the  costs  amounted  to  91,041.52 ;  leaving 
a  U'dance  of  $5,129.81,  all  of  which  was  re> 
mitted  to  appellants,  the  execution  for  $2,- 
9U9.85  being  satisfied,  and  $2,139.96  being 
credited  on  the  attachooent.    The  return  of 
the  officer  disclosing  these  tacts  was  at  least 
prima  facie  evidence,  as  between  the  parties 
to  this  suit,  that  the  sale  of  the  goods  was  not 
made,  as  claimed  by  appellants,  pursuant  to 
any  order  of  sale,  but  under  the  execution  in 
cunnection   with    the  attachment.    Freem. 
Ex'ns,  §  864.    If  the  verity  of  the  return 
could  be,  as  between  the  parties,  questioned, 
still  it  is  apparent,  from  other  evidence  in  the 
cnse.  that  the  sale  was  not  made,  as  claimed 
by  the  appellants,  under  the  order  of  sale. 
This  order  was  issued  by  the  county  judge 
upon  the  application  of  the  Gausse-Hunicke 
llut  Com|}any,  which  had  levied  a  subsequent 
attachment  upon  the  property.  (Several  writs 
had  been  levied  on  the  same  goods  after  the 
Seizure  under  appellants'  writ.)    That  there 
W.1S  no  sale  under  this  order  is  established  by 
the  fact  that  the  order  required  the  return  of 
the  sale  by  the  first  Monday  in  January,  1885, 
V.  12s.  w.  no.  19— 31 


whereas,  the  sale  of  the  property  was  not 
completed  until  the  15tb  January,  1885,  two 
weeks  after  the  order  was  funcUm  officio. 
Again,  tliere  was  no  deposit  of  tlie  money  de- 
rived from  the  sale  in  court,  and  nothing  done 
in  connection  with  the  sale.  In  compliance 
with  article  174  of  the  Revised  Statutes,  reg- 
ulating such  sales.  It  is  obvious,  from  the 
evidence,  that  appellants'  defense  to  the 
charge  that  the  sale  of  the  property  after  the 
execution  was  satisfied  was  unauthorized, — 
that  it  was  made  pursuant  to  the  order  of  sale 
leferred  to, — is  not  supported  by  the  facts. 
The  authority  of  the  officer,  who  was  acting 
under  appellants'  direction,  having  ceased 
when  the  execution  was  satisfied,  the  further 
sale  under  the  attachment,  and  the  applica' 
tion  of  the  proceeds  to  it,  was  a  trespass  in 
Montague  county,  for  which  appellants  were 
liable  in  damages  in  such  county.  The  sale 
under  the  writ  without  authority  was  such 
an  abuse  of  it  as  authorized,  under  the  charge 
of  the  court  under  this  feature  of  the  case,  a 
verdict  for  the  apiiellees. 

It  is  assigned  as  error  that  the  verdict  ia 
excessive,  in  that  it  gives  exemplary  damages, 
when  there  was  no  malice,  express  or  implied, 
shown.  The  verdict  was  for  damages  of  this 
character  in  the  sum  of  ^,750.  It  is  well  un- 
derstood that,  when  this  process  is  malicious- 
ly sued  out,  such  damnges  are  recoverable. 
With  reference  to  this  assignment,  it  would 
seem  to  be  only  necessary  to  say,  as  we  liave 
before  stated,  that  there  was  no  foundation 
whatever  for  the  writ.  The  fact  that  the 
ground  stated  in  the  affidavit,  that  appellees 
"  were  about  to  convert  a  part  of  their  prop- 
erty into  money,  for  the  purpose  of  placing 
it  beyond  the  reach  of  their  creditors, "  was 
untrue,  was  known,  or  should  have  been 
known,  to  appellants.  That  this  was  suffi- 
cient to  authorize  the  verdict  was  settled  in 
Jacobs  T.  Crum,  62  Tex.  416.  The  appre- 
hension that  some  other  creditor  might  at- 
tach,  afforded  no  sufficient  reason  for  suing 
out  the  writ,  but  rather  indicated  a  reckless 
disregard  of  appellants'  rights,  in  connection 
with  alt  the  facts  of  the  case.  These  circum- 
stances, together  with  those  heretofore  men- 
tioned, were  sufficient  to  establish  the  fact 
that  the  writ  was  wrongfully  and  maliciously 
sued  ont.  Such  being  the  case,  we  cannot 
say  the  verdict  was  excessive. 

The  remarks  of  counsel  which  are  called  to 
our  attention  by  the  ninth  assignment,  and 
which  were  to  the  effect  that  "P.  J.  Willis  & 
Bro.  had  a  man  at  Galveston  whose  name  is 
LawBon,  and  who  made  the  affidavit  against 
McN.  &i  M.  for  the  nttachment,  and  who  is 
paid  by  W.  &  Bro.  to  swear  for  them  in  ob- 
taining attachment  writs,"  is  not  unsupport- 
ed by  the  evidence  in  the  record.  The  fur- 
ther language  of  appellees'  counsel  below  ob- 
jected to,  is  as  follows:  "Gentlemen  of  the 

jury,  Mr. [counsel  for  appellants]  told 

you  that  McX.  &  il.  kepta  place  of  gaming — 
a  gambling  hell — in  the  back  part  of  the  up- 
per room  of  their  store,  etc. ;  but  I  tell  you 
that  the  mercantile  firm  of  W.  &  Bro.  of  Gal- 


Digitized  by 


Google 


482 


SOUTHWESTERN  REPORTER,  VOL.  12. 


(Tex. 


veston  is  40  miles  nearer  hell  than  any  place 
I  know  of."  It  appears  from  the  language 
used  that  it  was  provoked  by  language  from 
the  counsel  for  appellants;  and  in  such  case 
it  has  been  held  that  it  will  not  alTord  ground 
for  reversal,  alone.  Moreover,  in  this  case 
it  does  not  appear  to  have  intluenced  the  ver- 
dict. The  remaining  language  complained  of 
we  do  not  think  could  have  had  any  apprecia- 
ble effect  upon  the  cause. 

The  only  assignment  remaining  which  we 
think  necessary  to  be  considered  Is,  in  effect, 
that)  the  verdict  for  actual  damages  is  exces- 
sive, because,  as  claimed  by  appellants'  brief, 
under  the  evidence,  the  highest  value  of  the 
goods,  which  afforded  the  basis  of  the  verdict, 
for  suchdaraages.was  only  84,591. 50,  whereas 
the  verdict  was  for  the  sum  of  85,894.37,  Jict- 
ual  damages.  According  to  this  estimate  of 
the  appellants,  the  excess  would  be  8702.77. 
Looking  to  this  statement  of  the  appellants, 
or  to  the  evidence  in  the  case,  as  to  the  value 
of  the  goods,  the  supposed  excess  is  account- 
ed for  by  the  allowance  of  interest  on  their 
value  at  the  rate  of  8  per  cent.,  and  to  which 
the  appellees  were  entitled  as  a  pari  of  the 
actuakl  damages  found  by  the  jury.  There 
being  no  error  in  the  record,  we  think  the 
judgment  should  be  afSrmed. 

Statton,  0.  J.  Report  of  the  commission 
of  appeals  examined,  their  opinion  adopted, 
and  the  judgment  ntfirmed. 


WtLUS  et  al.  V.  Yates. 
(Supreme  Court  of  Texas.    Nor.  19, 1889.) 
AppaxL — ^Decision — ^Modification. 
Where  it  appears  from  the  record  that  a 
garnishee  has  sold  the  goods  in  oontroversy  since 
the  writ  of  garnishment  was  served  on  him,  a 
Judgment  entered  in  the  supreme  court  on  the  the- 
ory that  the  goods  were  sUU  in  Ms  possession  will 
be  modified. 

On  motion  for  rehearing.  For  report  of 
former  opinion,  see  ante,  232. 

W.  B.  Ahney  and  Fisher  &  Totoiiet,  for  ap- 
pellants.   Matthewa  <£  Wood,  for  appellee. 

Statton,  C.  J.  It  appearing  from  the 
record  that  since  the  writ  of  garnishment  was 
served  on  appellee  he  had  sold  the  goods  in 
controversy,  and  therefor  received  the  sum  of 
$8,300,  and  it  being  thus  apparent  that  be 
cannot  deliver  the  goods  to  the  proper  officer, 
the  motion  to  reform  the  judgment  hereto- 
fore entered  in  this  court  (ante,  232)  will  be 
granted,  and  judgment  now  entered  revers- 
ing the  judgment  of  the  court  below,  and 
here  rendering  judgment  in  favor  of  appel- 
lants for  83, 3M),  with  interest  thereon  at  the 
rate  of  8  per  cent,  per  annum  from  Novem- 
ber 18,  1887,  together  with  their  costs  in  the 
court  below  and  in  this  court.  It  is  so  or- 
dered. 


Texas  Trunk  Rt.  Co.  c.  Johnson. 
(.Suvreme  Court  of  Texas.    Nov.  19, 1889.) 
Injuribs  to  Passexqerb — Inbtkuctions. 
1.  Where  there  is  evidence,  in  an  action  tor  in- 
juries sustained  while  traveling  on  a  railroad  train 


which  was  derailed,  that  the  tnjartes  might  have 
been  received  in  a  subsequent  fall  from  a  wagon, 
and  the  charge  of  the  court  clearly  Informs  the 
jury  that  in  estimating  damages  they  are  to  take 
into  consideration  only  such  injuries  as  were  caused 
by  the  derailment,  further  mstructions  on  that 
point  are  properly  refused. 

2.  Where  there  is  evidence  that,  while  the  track 
was  not  in  good  condition,  trains  might  be  run  on 
it,  at  a  low  rate  of  Bi>eed,  with  reasonable  safety, 
and  that  at  the  time  of  the  accident  the  train  was 
running  at  a  greater  rate  of  speed  than  was  allowed 
by  the  orders  of  the  company,  and  that  the  wreck 
might  have  been  caused  by  this,  it  is  error  to  re- 
fuse to  instruct  the  jury  that  if  they  find  from  the 
evidence  that  the  injury  sustained  by  plaintiff  was 
the  result  of  fast  running  of  the  train,  and  that  the 
train  was  so  run  against  the  orders  of  the  superior 
ofacers,  and  against  the  regulations  of  the  com- 
pany, then  pMntiS  can  only  recover  actual  dam- 


8.  The  liability  of  a  railroad  company  for  ex- 
emplary damages  does  not  depend  on  its  ability  to 
keep  its  road  in  such  condition  that  it  can  be  safely 
operated. 

Appeal  from  district  court,  Kaufman  coun- 
ty; Anson  Rainey,  Judge. 

Leake,  Shepard  &  Miller  and  3f anion  d 
Huffmaster,  for  appellant.  Woods  di  Cun- 
ningTiam,  for  appellee. 

Statton,  C.  J.  Appellee  was  injured 
while  traveling  on  appellant's  train,  which 
was  derailed,  and  seeks  to  recover  damages, 
actual  and  exemplary.  Appellant  admitted 
its  liability  for  such  actual  damages  as  might 
be  found,  but  contested  its  liability  for  exem- 
plary damages. 

The  evidence  tended  strongly  to  show  that 
appellee's  right  arm  was  fractured,  and  its 
connections  injured;  but  there  was  some  tes- 
timony tending  to  show  that  these  injuries 
may  have  been  received  in  a  subsequent  fall 
from  a  wagon.  The  charge  of  the  court 
clearly  informed  the  jury  that  in  estimating 
damages  they  would  take  into  consideration 
only  such  injuries  as  were  caused  by  the  de- 
railment. This  charge  was  such  that  no  juror 
having  ordinary  intelligence  could  have  mis- 
understood it,  and  we  are  of  opinion  that  the 
court  did  not  err  in  refusing  further  instruc- 
tions on  that  point.  The  practical  effect  of 
giving  the  charge  requested,  drawn  as  it  was, 
after  the  court  had  'given  a  proper  charge, 
would  have  been  to  divert  the  mind  of  the 
jury  from  some  of  the  issues  of  fact  raised 
by  the  evidence,  if  not  to  Induce  the  jury  to 
believe  that  the  court  was  of  the  opinion  the 
evidence  was  not  sufficient  to  show  that  the 
particular  injury  to  which  the  charge  referred 
was  caused  by  the  wreck. 

There  was  evidence  tending  to  show  that, 
while  the  track  was  not  in  good  condition, 
trains  might  be  run  on  it  at  a  low  rate  of 
speed  with  reasonable  safety,  and  that  the 
rules  of  the  company  required  its  employes 
not  to  run  trains  at  a  speed  of  more  than  12 
miles  per  hour.  There  was  evidence,  also, 
tending  to  show  that  the  train  was  running 
at  a  rate  of  speed  greater  than  allowed  by  the 
orders  of  appellant  at  the  time  of  the  accident, 
and  that  the  wreck  may  have  been  caused  by 
this.  Under  this  state  of  facts,  appellant 
asked  the  following  instruction:   "The  court 
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cbar^  the  jury  that,  if  they  find  from  the 
evi.lence  that  the  accident  by  which  plaintiff 
sustained  the  injuries  complained  of  whs  the 
result  of  fast  running  of  the  train,  and  that 
the  train  was  so  run  against  the  orders  of  de- 
fendant's superior  ofiScers,  and  against  regu- 
lations made  in  that  respect  by  defendant, 
then.  In  that  event,  plaintiff  will  not  be  en- 
titled to  recover  more  than  his  actual  dam- 
ages in  this  suit."     This  was  refused.     A 
master  is  liable  for  actual  damages  for  an  in- 
jary  resulting  from  tfie  negligence  of  his  serv- 
ant, in  the  course  of  bis  employment,  even 
tliongh  the  act  be  in  direct  violation  of  the 
master's  orders;  but  the  same  rule  does  not 
apply  with  reference  to  exemplary  damages. 
If  appellant's  railway  could  be  operated  with 
safety  at  the  rate  of  speed  prescribed  by  it 
for  the  regulation  of  employes,  then  an  injury 
resulting  from  a  violation  of  such  orders 
cannot  be  attributed  to  the  gross  negligence 
of  appellant,  nor  to  its  indifference  or  disre- 
gard for  the  safety  of  passengers.    Such  gross 
negligence,  indifference,  or  disregard  for  the 
safety  of  passengers  must  exist,  to  render  the 
master  liable  for  exemplary  damages;  and 
the  charge  reqnested  should  have  been  given. 
The  tliird  assignment  of  error  is  that  "the 
court  erred  in  refusing  to  allow  defendant  to 
prove  by  its  witness  T.  B.  Donaho  that  dur- 
ing the  time  the  present  owners  of  said  road 
owned  the  same,  to- wit,  over  three  years  last 
past,  there  had  been  no  dividend  declared 
or  paid  to  the  defendant's  stockholders;  that 
the  earnings  and  receipts  from  the  operation 
of  the  railroad  were  not  sufficient  to  pay  op- 
erating and  otiier  expenses,  and  keep  the  road 
in  repair;  and  that  there  was  no  money  from 
the  receipts  of  the  road  to  make  repairs  and 
betterments,  and  furnish  and  place  in  posi- 
tion the   necessary  cross-ties;  and  that  the 
owners  of  the  road— of  its  stock — had  to  take 
out  of  their  own  pockets  money  to  meet  the 
deficits  in  the  operating  of  defendant's  road, 
and  for  the  purpose  of  keeping  it  in  repair, 
and  in  purchasing  cross-ties  for  the  road ;  and 
that  during  all  that  time  the  stockholders  of 
defendant's  company  had  not  received  a  dol- 
lar from  the  receipts  and  earnings  from  the 
operation  of  defendant's'  road.    Defendant 
offered  to  make  this  proof  by  said  witness  on 
the  issue  of  exemplary  damages  claimed  in 
plaintiff's  petition,  and  to  show  that  the  own- 
ers of  the  stock  of  said  road  had  not  appro- 
priated said  receipts  or  earnings;  but,  on  the 
objection  of  plaintiff,  the  court  held  such  evi- 
dence incompetent,  and  refused  to  allow  de- 
fendant to  make  said  proof  by  said  witness." 
The  liability  of  a  railway  company  for  ex- 
emplary damages  cannot  be  made  to  depend 
on  the  ability  of  the  corporation  to  keep  its 
road  in  such  condition  that  it  can  be  operat- 
ed with  safety  to  passengers.    A  oorpoi-ation 
or  individual  who  attempts  to  conduct  a  bus- 
iness public  in  its  character,  in  the  course  of 
which  the  lives  and  limbs  of  persons  dealing 
with  them  are  imperiled,  are  held  responsi- 
ble in    exemplary  damages,    whenever    the 
means  used  to  conduct  the  business  are  so 


manifestly  InsuflBclentto  enable  them  to  con- 
duct it  safely  as  to  manifest  indifference  to 
dnty  or  reckless  disregard  for  the  safety  of 
persons.  The  legal  culpability  is  as  great 
when  the  failure,  in  such  cases,  to  furnish 
safe  appliances  results  from  inability  arising 
from  the  want  of  sufficient  money  or  credit, 
as  it  is  when  it  arises,  not  from  a  lack  of 
means,  but  from  an  indisposition  to  use  them. 
The  moral  culpability  may  be  greater  in  the 
one  case  than  in  the  other,  but  the  legal  is 
the  same,  whether  it  results  from  the  one 
cause  or  the  other.  There  is  no  law  which 
compels  a  railway  corporation  either  to  con- 
struct or  operate  a  railway,  though,  if  this 
be  voluntarily  undertaken,  the  failure  to  op- 
erate may  give  the  state  the  right  to  with- 
draw the  rights  and  powers  given  by  the  act 
of  incorporation.  A  railway  must  be  pre- 
sumed to  be  operated  by  the.  company  own- 
ing it,  for  its  own  beueOt;  and  whether  this 
consists  in  actual  profit  to  stockholders,  or 
the  mere  avoidance  of  facts  which  would  au- 
thorize the  state  to  demand  a  forfeiture,  is 
immaterial,  in  so  far  as  liability  to  persons 
for  failure  to  use  care  may  be  in  question. 
If  a  railway  company  elects  to  pursue  the 
business  of  passenger  carrier,  with  full 
knowledge  that  this  is  done  without  appli- 
ances reasonably  sufficient,  when  carefully 
used,  to  enable  it  to  safely  transport  them,  it 
matters  not,  on  a  question  of  liability  for  an 
injury,  what  may  be  the  cause  or  motive  fur 
such  action.  If  the  company  has  not  the 
means  to  place  its  roadway  in  safe  condition, 
it  should  cease  to  use  it  for  the  transporta- 
tion of  passengers;  but  if  it  elects  not  to  do 
this,  and  for  any  reason  continues  to  hold  it- 
self out  as  a  carrier  of  passengers,  and  re- 
ceives them,  when  its  appliances  are  known 
to  be  insufficient,  when  carefully  used,  for  the 
safe  conduct  of  such  a  business,  then,  so  long 
as  damages  are  given  fur  the  purpose  for 
which  it  is  said  exemplary  damages  are  given, 
it  must  beheld  that  such  damages  maybe 
properly  imposed.  The  law  gives  no  guar- 
anty to  the  stockholders  of  a  railway  or  oth- 
er corporation  that  its  business  shall  yield 
dividends  or  ft^ds  sufficient  to  keep  In  re- 
pair the  appliances  with  wliich  its  business 
is  conducted,  but  holds  them,  as  It  does  in- 
dividuals, when  they  conduct  a  business  pub- 
lic in  its  character,  liable  for  damages,  actual 
or  exemplary,  as  the  degree  of  negligence 
shown  may  warrant,  under  the  rules  of  law 
applicable  to  the  measure  of  damages.  The 
court  did  not  err  in  excluding  the  evidence 
offered;  but,  for  its  refusal  to  give  the  charge 
before  referred  to,  its  judgment  must  be  re- 
versed, and  the  cause  remanded. 


GOOFEB  e.  liSB. 

(Supreme  Court  of  Texas.    Nov.  16, 1880.) 
RBBxniTrno  Tbust — LimrATioN  ov  Actions — ^At- 

TOBNBT  AND  CLIENT. 

1.  Where  defendant  uses  plaintiff's  money  to 
purchase  land,  taking  title  in  his  own  name,  with 
the  understanding  that  be  will  afterwards  con- 
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Tey  to  plaintiff,  wbtcb  he  refuses  to  do  on  plain- 
tilT!!  subsequent  request,  and  the  parties  stood  in 
confidential  relations  to  each  other  at  the  time  of 
purchase,  a  trust  results  in  plainUff's  favor. 

i.  In  such  a  case,  the  statute  of  limitations 
does  not  begin  to  run  until,  on  plaintiff's  request 
to  oonrey,  defendant  repudiates  the  trust. 

8.  Where  an  attorney  exchanges  land  with  his 
client,  he  must  show  that  the  trade  was  fair,  and 
that  be  gave  an  adequate  consideration  for  his 
client's  land. 

4.  The  relation  of  attorney  and  client  does  not 
excuse  the  client's  neglect  for  more  than  two  years 
to  make  any  inquiries  as  to  the  condition  of  the 
title  to  the  land  obtained  by  him,  or  its  situation 
and  value,  he  having  the  deed  therefor  In  his  pos- 
session; andbisactfonto  rescind  the  exobange  for 
fraud  is  barred  by  the  four-year  statute  of  limita- 
tions, where  the  use  of  these  precautions  would 
have  resulted  in  a  discovery  of  the  fraud  more  than 
four  years  before  Ite  institution. 

Appeal  frou  district  court,  Hamaoncoun- 
ty;  A.  J.  Booty,  Judge. 

If,  R.  Oeer,  A.  Pope,  and  H.  McKag,  tor 
appellant.    1\  P.  Young,  for  appellee. 

Henrt,  J.  J.  H.  Lee  instituted  this  suit 
against  John  T.  Pierce,  on  the  4th  day  of  Feb- 
ruary, 1887,  to  recover  two  tracts  of  land, — 
one  designated  in  the  proceedings  as  the 
"Smith  Race, "  and  lying  in  Harrison  county, 
and  the  other  as  the  "Tarrant  County  Land, " 
and  lying  in  Tarrant  county.  Plaintiff's 
pleadings,  as  finally  amended,  substantially 
charge  that  about  the  2d  day  of  March,  1882, 
plaintiff,  desiring  to  purchase  from  the  estate 
of  Joshua  Smith  the  "Smith  Place,"  request- 
ed defendant  to  act  as  his  agent  in  making 
the  purchase,  and  placed  in  his  bands  a  check 
on  a  bank  in  the  city  of  Marshall,  for  the  sum 
of  about  $800,  with  which  to  procure  the 
funds  to  pay  for  the  land,  and  that  defend- 
ant, having  procured  the  money  witli  the 
check,  paid  it  for  the  land,  taking  a  deed  for 
it  in  his  own  name,  bearing  date  the  Ist  day 
of  April,  1882,  and  subsequently  duly  record- 
ed. The  petition  charges  that  tliis  deed  was 
taken  by  defendant  to  himself,  with  the  un- 
derstanding that  he  would  afterwards  convey 
the  land  to  plaintiff;  that  plaintiff  is  the 
father-in-law  of  defendant,  and  lived  in  his 
house,  as  a  member  of  his  family,  at  the  time 
the  deed  was  executed,  and  up«to  the  time  of 
bringing  this  suit;  that  defendant  is  an  attor- 
ney at  law,  and,  as  such,  acted  in  this,  as  well 
aa  in  many  other  matters,  for  tlie  plaintiff; 
and  on  account  of  these  confldential  relations 
pliiintiff  reposed  the  utmost  confidence  in  the 
defendant,  and  did  not  think  he  would  refuse 
to  convey  the  land  to  him,  when  be  was  re- 
quested to  do  so;  but  when  he  did  request  it, 
in  the  month  of  December,  1886,  plaintiff  re- 
fused. Plaintiff  further  charges  that  in  the 
month  of  I^ovember,  1881,  he  was  the  owner 
of  the  "Tarrant  County  Land,"  and  about 
that  date  defendant  represented  to  him  that 
it  would  be  greatly  for  plaintiff's  advantage 
for  him  to  exchange  said  tract  of  land  for  an- 
other tract,  or  ti-acts,  owned  by  defendant; 
and  that  plaintiff,  influenced  by  said  repre- 
sentations, and  folly  trusting  the  defendant 
on  account  of  the  confldential  reUttions  that 
existed  between  them,  consented  to  the  ex- 


change, and  executed,  about  said  date,  to  de- 
fendant, a  deed  for  said  land;  that  the  sole 
consideration  tor  the  sale  and  conveyance  of 
said  land  was  said  other  tracts  of  land  wliich 
defendant  pretended  to  own,  and  for  which 
heat  the  same  time  executed  to  plaintiff  a 
deed;  that  both  deeds  were  prepared  by  de- 
fendant, or  under  his  supervision ;  tliat  plain- 
tiff, on  account  of  his  trust  in  defendant,  did 
not  read  the  deed  to  him,  and  did  not  know 
the  contents  of  it  when  be  commenced  this 
suit;  that  at  the  time' of  their  execution 
defendant  represented  to  plaintiff  that  it 
would  be  greatly  to  the  interest  of  both  par- 
ties not  to  record  either  of  said  deeds;  that 
plaintiff  did  not  record  his  deed,  but  defend- 
ant immediately  caused  the  one  to  liim  to  be 
recorded,  and  since  then  has  appropriated  the 
rents  of  the  land  conveyed  by  it;  that  after 
defendant  executed  said  deed  to  plaintiff  be, 
in  the  month  of  May,  1884,  requested  plain- 
tiff to  permit  him  to  see  it,  knowing  that  it 
had  not  been  recorded,  and  plaintiff  returned 
it  to  bim;  that  defendant  has  never  returned 
the  deed  to  plaintiff,  and  plaintiff  has  no 
means  of  ascei-talning  what  land  was  con- 
veyed by  it;  that  plaintiff  did  not  learn  tliat 
defendant  would  refuse  to  return  said  dead  to 
bim  until  November,  1886,  at  which  time  he 
refused  to  deliver  it  to  plaintiff.  Plaintiff 
charges  that  defendant  had  then  formed  the 
design  of  defrauding  him,  by  obtaiidng  from 
him  all  his  property  without  consideration, 
and  that  he  then  and  there  fraudulently  rep- 
resented to  plaintiff  that  he  owned  the  lands 
which  he  pretended  to  give  in  exchange  for 
plaintiff's  land,  when  in  truth  and  fact  he 
did  not  own  the  same.  Plaintiff  charges  that 
his  memory  and  eye-sight  were  tlien  impaired 
by  age,  and  that  be  does  not  believe  he  read 
the  deed  from  plaintiff,  and  he  is  unable  to 
state  its  contents;  that  when  defendant  re- 
quested plaintiff  to  examine  said  deed  he 
fraudulently  represented  that  he  merely  want- 
ed to  look  over  it,  and  promised  to  return  it, 
but  in  fact  his  purpose  was  to  get  possession 
of  and  destroy  orsuppressit.  Plaintiff  charges 
that  he  did  not  learn  of  defendant's  fraudu- 
lent design  with  regard  to  said  land  until  the 
day  of  Kovember,  1886,  when  defend- 


ant refused  to  return  the  deed;  and  tl>at  he 
did  not  learn  tliat  defendant  bad  no  title  to 
the  lands  that  he  pretended  to  give  in  ex- 
change for  said  Tarraut  county  land  until 
long  after  his  refusal  to  return  said  deed. 
Wherefore  plaintiff  says  bis  cause  of  action 
did  not  accrue  until  said  refusal.  Plaintiff 
charges  that  the  lands  for  which  defendant's 
deed  to  him  was  given  are  situated  in  a  dis- 
tant part  of  the  state,  and  plaintiff  had  no 
access  to  the  title  papers  thereof,  nor  to  the 
records  of  said  lands,  and,  l)eing  very  old,  and 
withoutmoney,  he  could  not,  by  any  diligence, 
have  discovered  the  wrong  that  defendant 
was  meditating;  wherefore  he  says,  if  be 
had  a  cause  of  action  prior  to  the  refusal  of 
defendant  to  return  said  deed,  the  same  was 
fraudulently  concealed,  and'  could  not  have 
been  discovered  sooner  by  the  use  of  any  de- 
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gree  of  diligence.  Plaintiff  offered  to  recon- 
Tej  to  defendant  the  lands  embraced  in  tlie 
deed  to  him.  Plaintiff  further  averred  that 
it  was  agreed  between  him  and  defendant 
that  Pierce  ahoald  take  the  deed  to  the  "Smith 
Place"  to  himself,  and  that  he  should,  when 
subsequently  requested,  convey  the  land  to 
plaintiff;  that  defendant  was  first  requested 

to  make  such  conveyance  on  the day 

of  I>ecemt)er,  1886;  that  defendant  was  the 
attorney  and  counselor  in  law  matters,  as 
well  as  the  son-in-law,  of  plaintiff,  and  he 
reposed  the  utmost  confidence  in  him,  and  he 
therefore  says  that  his  cause  of  action  as  to 
the  Smith  place  did  not  accrue  to  him  until 
the  repudiation  of  the  trust. 

The  defendant,  John  T.  Fierce,  died  be- 
fore jndgnient,  leaving  a  will,  which  was 
afterwards  probated,  by  which  he  devised 
bis  entire  estate  to  his  nieces,  Richie  and  Mat- 
tie  Godbold.  He  left  surviving  him  his  wid- 
ow, Annie  E.  Pierce,  and  two  minor  chil- 
dren, John  L.  Pierce  and  Hoite  Pierce.  A. 
H.  Cooper,  the  appellant,  was  appointed  ad- 
ministrator with  the  will  annexed  of  the  es- 
tate of  said  John  T.  Pierce,  and.  as  such,  was 
made  a  psirty  defendant.  Upon  the  sugges- 
tion of  the  administrator,  the  widow  and  two 
children  and  the  two  devisees  of  the  de- 
ceased were  made  defendants.  The  widow 
and  the  two  children  of  deceased  appeared 
and  entered  their  disclaimers,  and  were  dis- 
missed, with  their  costs.  Tlie  administrator 
flled  an  amended  answer,  In  which  he  de- 
fended as  to  the  two  tracts  of  land  separately, 
designating  plaintiff's  allegations  as  to  the 
"Smith  Place"  as  the  "flrat  count,"  and 
those  as  to  the  Tarrant  county  land  as  the 
"second  count."  To  the  first  count  he  Inter- 
posed' a  general  demurrer,  and  special  demur- 
rers as  follows:  First,  "that  it  is  insutfl- 
dent,  becanse  it  fails  to  show  why,  and  for 
what  consideration,  Pierce  accepted  the  trust, 
and  fails  to  show  any  specific  or  expressed 
tmst  reposed  in  him  by  Lee  to  invest  the 
money  and  funds  of  the  latter  in  land,  with 
legal  title  in  the  name  of  the  former;"  sec- 
ond, "that  it  affirmatively  sliows  that  Pierce 
was  acting  only  in  the  capacity  of  attorney  at 
lawfor  I^e,  and  that  he  immediately,  upon 
paying  for  the  land,  took  the  title  in  hia  own 
name,  in  violation  of  the  relation  of*cIient 
and  attorney,  and  that,  if  Pierce  ever  prom- 
ised to  reconvey  the  •  Smith  Place'  to  Lee,  it 
was  long  after  he  bad  converted  the  funds  to 
bis  own  nse;"  tJUrd,  ''\)eca\\Be  it  fails  to 
show  any  reason  why  Lee  invested  Pierce 
with  such  trust,  when  be  was  in  every  re- 
spect competent  to  act  for  himself;"  and, 
fourth,  "it  shows  that,  if  liee  ever  had  a 
cause  of  action  against  Pierce  by  reason  of 
the  premises,  such  canse  of  action  accrued 
more  than  four  years  before  the  institution 
of  this  suit."  To  the  second  connt  he  inter- 
posed a  general  demurrer,  and  special  excep- 
tions as  follows:  First,  "because  no  facts 
are  set  forth  siiflicient  to  Justify  a  rescission 
of  the  contract  of  sale;"  second,  "becjiuse  it 
contains  no  allegations  of  fraud,  accident,  or 


mistake  sufflcient  to  Justify  a  rescission  of 
the  contract;"  third,  "because  it  does  not  of- 
fer to  restore  to  defendant  the  condition  oc- 
cupied by  Pierce  at  the  date  of  the  transac- 
tion ;"  fvurth,  "because  it  shows  that  plaintiff 
willingly  entered  into  the  transaction,  and 
accepted  Pierce's  deed,  keeiing  it  for  years, 
and  failing  to  record  it  at  bis  own  peril, 
wherefore  he  ought  not  now  to  be  beard  to 
assert  ignorance  of  the  contents  of  the  deed;" 
flfth,  "because  plaintiff's  cause  of  action  ac- 
crued to  him  long  before  the  Institution  of 
this  suit,  and  he,  being  fully  advised  of  all 
the  facts,  did  not  institute  suit  to  rescind 
within  a  reasonable  time;"  sixth,  "itsliows 
that  plaintiff's  cause  of  action  accrued  to  him 
more  than  four  years  before  he  brought  suit, 
and  that  it  is  barred  by  the  statute  of  lim- 
itations." The  administrator  pleaded  a  gen- 
eral denial  of  both  counts,  and  specially  to 
both,  in  substance:  That  if  Lee  ever  fur- 
nished Pierce  witli  money  to  buy  the  "Smith 
Place,"  or  make  the  exchange  of  the  Tarrant 
county  land,  he  did  so  with  the  fraudulent 
intent  to  hinder  and  delay  his  creditors,  etc.; 
and  that,  by  placing  said  titles  in  the  name 
of  Pierce,  he  gave  to  him,  ostensibly,  the  ap- 
pearance of  wealth;  and  that  for  years  Lee 
knew  Fierce  had  and  was  using  credit  with 
the  public  with  reference  to  such  property, 
and  that  he  was  contracting  debts  upon  the 
faith  of  his  solvency,  apparent  from  the  own- 
ership of  this  land  and  other  property;  and 
that  if  this  property  is  taken  from  the  estate 
of  Pierce  it  will  be  wholly  insolvent;  where- 
fore Lee  onght  to  be  estopped,  etc.  The 
court  properly  sostained  exceptions  to  this 
defense.  No  evidence  was  offered  sustaining 
the  issue  of  Insolvency  and  purpose  of  de- 
frauding creditors  in  making  the  convey- 
ance, and  the  record  does  not  bring  that 
issue  before  us  for  decision  in  any  manner. 
The  devisees  under  the  will  of  Pierce  ap> 
peared  and  adopted  the  pleadings  of  the  ad- 
ministrator. The  court  overruled  all  of  de- 
fendant's exceptions  to  plaintiff's  pleadings. 
There  was  a  verdict  and  a  judgment  for  plain* 
tiff  for  the  recovery  of  both  tracts  of  land. 

We  think  plaintiff's  pleadings  show  a  good^ 
eqnitable  title  to  the  "Smith  Place,"  unaf- 
fected by  the  statute  of  limitations,  and  all 
exceptions  to  that  count  were  properly  over- 
ruled. With  regard  to  that  issue,  the  court 
charged  the  jury  as  follows:  "If  you  believe 
from  the  evidence  that  the  money  used  by 
Pierce  to  purchase  the  Smith  place  was  the 
money  of  John  TI.  Lee,  and  that  at  the  time 
Pierce  purchased  he  knew  that  Lee  desired  it 
purchased  for  himself,  then.  In  law,  Pierce 
and  his  administrator  hold  it  in  trust  for  Lee, 
and  you  will  find  for  plaintiffs  as  to  the 
Smith  place.  Unless  you  find  one  or  the 
other  state  o(  facts  to  exist,  you  will  find  for 
the  defendant  as  to  tlie  Smith  place.  The 
burden  is  on  the  plaintiff  to  show  such  facts 
as  will  entitle  him  to  recover  under  the 
charges  given.  That  is,  the  deed  to  Pierce 
puts  the  title  in  him,  and  Lee  must  show  the 
facts  entitling  him  to  the  land  before  he  caa 
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recover."  We  think  this  charge  presented 
the  issue  fully  and  correctly,  and  that  no  er- 
ror was  committed  in  the  admission  of  evi- 
dence affecting  it.  We  think,  too,  that  the 
evidence  sustains  the  verdict  of  the  jury  upon 
this  branch  of  the  case.  No  question  seems 
to  have  been  raised  on  the  introduction  of  the 
evidence  as  to  a  variance  between  the  evi- 
dence introduced  to  prove  that  the  money 
used  by  Pierce  to  pay  for  the  Smith  place  be- 
longed' to  plaintiff,  and  tlie  allegation  in  the 
petition  that  the  money  was  procured  by  col- 
lecting a  check  given  him  by  plaintiff  for 
that  purpose. 

Upon  tlie  issue  with  regard  to  the  Tarrant 
county  land,  the  court  charged  as  follows: 
"If  from  the  evidence  you  believe  that  at  the 
time  Lee  deeded  the  Tarrant  county  land  to 
Pierce  he  was  the  attorney  and  general  ad- 
viser, in  law  matters,  of  J.  H.  Lee,  and  the 
transaction  was  not  fair  and  honest  on  the 
part  of  Pierce,  and  that  Lee  relied  on  him 
for  advice  in  the  matter,  and  that  Lee  did 
not  receive  a  fair  and  adequate  consideration 
for  the  land  he  then  conveyed  to  Pierce,  then 
you  will  find  for  plaintiff  as  to  ihe  Tar- 
rant county  land.  And,  in  this  connection, 
you  are  to  consider  Just  whether  or  not  Pierce 
was  the  attorney  and  legal  adviser  of  I>ee. 
If  you  find  he  was  Lee's  legal  adviser,  and 
that  Lee  looked  to  him  for  advice  in  his  law 
matters  and  business  matters,  then  the  bur- 
den is  on  the  defendant  to  show  that  the 
trade  for  the  Tarrant  county  land  was  fair, 
and  that  the  consideration  paid  by  Pierce  for 
the  land  was  adequate.  If  you  find  from  the 
evidence  that  the  consideration  given  by 
Pierce  to  Lee  for  the  Tarrant  county  land  was 
a  fair  and  adequate  consideration  at  the  time 
the  trade  was  made,  then  the  fact  that  Fierce 
was  Lee's  attorney  and  adviser  would  not 
entitle  Lee  to  lia  ve  the  sale  set  aside. "  "  There 
is  no  question  of  limitation  in  this  case.  If 
you  find  from  the  evidence  that  at  the  time 
of  the  conveyance  of  the  Tarrant  county  land 
Pierce  was  not  the  attorney  and  legal  adviser 
of  Lee,  then  the  burden  is  on  Lee  to  show 
that  the  trade  was  not  fairly  made,  and  that 
he  did  not  receive  adequate  consideration  for 
said  land,  and  that  he  was  induced  by  Pierce 
to  make  the  transfer,  for  the  purirase  of  de- 
priving him  of  his  property."  No  evidence 
was  introduced  by  either  party  showing,  or 
tending  to  show,  either  the  condition  of  the 
title  or  the  quality,  quantity,  or  value  of  the 
land  conveyed  by  Pierce  to  Lee  in  exchange 
for  the  Tarrant  county  land.  The  evidence 
shows  that  Pierce  was  Lee's  son-in-law,  and 
that  Lee  lived,  from  the  date  of  the  deeds  in 
1881  until  he  bought  this  suit,  with  the  fam- 
ily of  Pierce,  and  that  Pierce  was  a  practicing 
lawyer,  and  was  the  attorney  and  legal  ad- 
viser of  Lee.  Except  in  so  i^r  as  concerns 
the  statute  of  limitations,  we  approve  this 
charge,  in  its  application  to  the  facts  of  tiiis 
case.  In  Pomeroy's  Equity  Jurisprudence 
it  is  said:  "The  presumption  always  arises 
against  the  validity  of  a  purchase  or  sale  be- 
tween the  client  and  attorney,  made  daring 


the  existence  of  the  relation.  The  attorney 
must  remove  that  presumption  by  showing 
afilrmatively  the  most  perfect  good  faith,  the 
absence  of  undue  influence,  a  fair  price, 
knowledge,  intention,  and  freedom  of  action 
by  the  client,  and  also  that  he  gave  bis  client 
full  information  and  disinterested  advice." 
Volume  2,  p.  489.  Judge  Story  says :  "The 
situation  of  an  attorney  or  solicitor  puts  it  in 
his  power  to  avail  himself,  not  only  of  the 
necessities  of  his  client,  but  of  his  good  nat- 
ure, liberality,  and  credulity,  to  obtain  un- 
due advantages,  bargains,  and  gratuities. 
♦  *  *  The  law  does  not  so  much  consider 
the  bearing  or  hardship  of  its  doctrine  upon 
particular  cases  as  it  does  the  importance  of 
preventing  a  general  public-mischief,  which 
may  be  brought  about  by  means  secret,  and 
inaccessible  to  judicial  scrutiny,  from  the 
dangerous  influences  arising  from  the  confi- 
dential relation  of  the  parties.  By  establish- 
ing the  principle  that,  while  the  relation  of 
client  and  attorney  subsists  in  its  full  vigor, 
the  latter  shall  derive  no  benefit  to  himself 
from  the  contracts  or  bounty,  or  other  nego- 
tiations, of  the  former,  it  supersedes  the  ne- 
cessity of  any  inquiry  into  the  particular 
means,  extent,  and  exertion  of  influence  in  a 
given  case, — a  task  often  diflBcult,  and  ill 
supported  by  evidence,  which  can  be  drawn 
from  any  satisfactoty  sources.  This  doctrine 
is  not  necessarily  limited  to  cases  where  the 
contract  or  other  transaction  respects  the 
rights  or  property  in  controversy,  in  the  par- 
ticular suit  in  respect  to  which  the  attorney 
or  solicitor  is  advising  or  acting  for  his  cli- 
ent; but  it  may  extend  to  other  contracts 
and  transactions,  disconnected  therefrom,  or, 
at  least,  where  from  the  attendant  circum- 
stance there  is  reason  to  presume  that  the 
attorney  and  solicitor  possessed  some  marked 
influence,  ascendency,  or  other  advantage 
over  his  client  in  respect  to  them.  On  tlie 
one  hand,  it  is  not  necessary  to  establish  that 
there  has  been  fraud  or  imposition  upon  the 
client;  and,  on  the  other  band,  it  is  not  nec- 
essarily void  throughout,  ip»o  facto.  But 
the  burthen  of  establishing  its  perfect  fair- 
ness, adequacy,  and  equity  is  thrown  upon 
the  attorney,  upon  the  general  rule  that  he 
who  bargains  in  a  matter  of  advantage  with 
a  pdtaon,  placing  a  confldence  in  him,  is 
bound  to  show  that  a  reasonable  use  lias 
been  made  of  that  confldence;  a  rule  apply- 
ing equally  to  all  persona  standing  in  con- 
fidential relations  with  each  other.  If  no 
such  proof  is  established,  courts  of  equity 
treat  the  case  as  one  of  constructive  fraud." 
1  Story,  £q.  Jur.  §8  310,  811;  Kisling  ▼. 
Shaw,  88  Cal.  425;  Homan  v.  Mali,  42  Md. 
514. 

If  the  transaction  was  fraudulent,  Lee  bad 
a  cause  of  action  for  its  rescission,  growing 
out  of  the  transaction  itself;  and  four  years 
is  the  period  prescribed  by  our  statute  within 
which  such  action  shall  be  brought.  It  is  a 
well-estalilished  rule  in  this  state  that  fraud 
will  prevent  the  running  of  the  statute  of 
limitations  until  it  is  discovered,  or  until,  by 
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the  use  of  reasonable  diligence,  it  might  have 
been  discovered.  Kennedy  v.  Baker,  59 
Tex.  160.  In  the  case  of  Bremond  v.  Mc- 
Lean, 45  Tex.  19,  it  is  said:  "If  the  want  of 
such  knowledge  will  prevent  the  running  of 
the  statute,  it  ia  not  sufficient  for  the  plaintiS 
to  assert  merely  the  conclusion  that  he  could 
not  have  discerned  that  the  representations 
made  hiro  were  false  by  the  use  of  reasona- 
ble diligence,  but  he  must  state  the  facts 
upon  which  he  relies,  that  the  court  may  see 
whether  they  justify  and  support  such  a  con- 
clusion. "  In  the  case  of  Kuhlman  v.  Baker, 
50  Tex.  630,  the  petition  charged  that  plain- 
tiff could  neither  read  nor  write,  and  was  in 
the  habit  of  going  to  defendant  for  advice; 
that  defendant,  knowing  plaintiff  had  confi- 
dence in  his  representations,  and  for  the  ex- 
press purpose  of  defrauding  plaintiff,  falsely 
represented  that  he  was  the  owner  of  the 
land,  and  promised  that  he  would  malse  plain- 
tiff a  good  title  thereto;  and  that  plaintiff 
was  thereby  induced  to  buy  and  pay  for  the 
land,  taking  from  the  defendant,  and  carry- 
ing home,  what  he  believed  to  be  a  deed  with 
warranty,  but  it  proved  to  be  only  a  quit- 
claim deiad.  The  petition  also  alleged  that 
plaintiff  had  been  evicted  by  suit,  and  that 
he  did  not  discover  that  his  deed  was  a  mere 
quitclaim  until,  on  being  sued  for  the  land, 
he  consulted  counsel,  and  further  charged 
that  he  could  not  by  reasonable  diligence 
have  sooner  made  the  discovery.  Justice 
Guui.i>,  delivering  the  opinion  of  the  court, 
said:  "The  established  rule  in  this  court  is 
tiiat  fraud  ■  will  only  prevent  the  running  of 
the  statute  until  the  fraud  isdiscovereil.  or 
by  the  use  of  reasonable  diligenoe  might 
have  been  discovered.'  •  *  ♦  Our  opin- 
ion is  that  if  the  alleged  fraud  constituted  a 
sufiBcient  reason  why  the  plaintiff  did  not,  at 
(be  time  the  deed  was  made,  discover  that  it 
was  a  qaitdaim,  his  subsequent  failure  to  in- 
form himself  of  the  contents  of  his  deed  in 
so  material  a  point  was  chargeable  to  hid  own 
neglect  of  ordinary  precaution.  There  is 
no  allegation  of  any  act  or  representation  of 
defendant,  subsequent  to  the  deed,  tending  to 
prevent  its  examination,  nor  does  it  suffi- 
ciently appear  that  the  alleged  confidential  re- 
lation of  the  parties  continued  until  the  dis- 
covery." While  we  are  not  prepared  to  say 
that  the  relation  of  attorney  and  client, 
which,  existing  between  Pierce  and  Lee,  jus- 
tified Lee  in  relying  upon  the  representations 
of  Fierce,  so  as  to  absolve  him  from  the 
neceasity  of  making  any  investigations  be- 
fore the  transaction  was  completed,  would 
immediately  cease  to  protect  .him  upon  the 
completion  of  the  transaction,  so  as  to  re- 
quire him  at  once  to  make  inquiries,  to  as- 
certain the  truth  of  the  representations  upon 
which  be  had  acted,  we  still  do  not,  on  the 
other  hand,  believe  that  the  continued  ex- 
istence of  the  relation  justified  him  in 
neglecting  every  precaution  tttat  a  prudent 
man  would  exercise  about  his  property. 
Notwithstanding  the  land  was  conveyed  to 
bim  by  his  attorneyt  in  whom  he  placed  un- 


limited confidence,  ordinary  prudence  dic- 
tated to  bim,  as  a  man  of  common  sense,  to 
take  advantage  of  the  tvt'o  years  that  the 
deeds  were  in  his  possession,  to  learn  from 
them  what  land  had  been  conveyed  to  him, 
where  it  was  situated,  something  about  the 
condition  of  the  title  shown  by  the  records, 
and  something  about  its  value,  too.  Ho  con- 
fidence in  bis  attorney  relieved  him  from  the 
duty  of  having  his  land  assessed  for  taxes, 
and  he  could  not  do  that  without  some 
knowledge  of  its  situation  and  value.  How- 
ever good  the  title  conveyed  him,  and  how- 
ever valuable  the  land  was,  it  was  subject  to 
depredations,  and  liable  to  be  lost  by  limita- 
tion, unless  some  attention  was  paid  to  it  by 
the  owner.  We  think  it  an  unreasonable  ap- 
plication of  the  rule  that  protects  a  client  in 
his  dealings  with  his  attorney  to  bold  that  at 
the  risk  of  the  attorney  the  client  may  neglect 
every  precaution  of  ownership.  The  same 
confidence  that  Justifies  the  client  when  mak- 
ing a  trade  with  his  attorney,  in  relying  upon 
his  assurances,  will,  no  doubt,  entitle  him  to 
some  reasonable  time  to  ascertain  such  facts 
as  usually  come  to  the  knowledge  of  owners 
about  their  own  property;  and,  until  such 
reasonable  time  has  intervened,  we  do  not 
think  the  statute  of  limitations  should  be 
held  to  have  commenced  running  against  the 
cause  of  action.  The  petition  alleges  that 
the  trade,  with  regard  to  the  Tarrant  county 
land,  vias  made  in  November,  1881.  More^ 
than  six  years  elapsed  between  that  date  and 
the  commencement  of  this  suit.  Plaintiff 
may  be  allowed  more  than  two  years  from 
the  date  of  the  transaction  to  ascertain  such 
facts  as  it  was  his  interest  to  learn,  without 
regard  to  his  confidential  relations  to  other 
people,  and  still  have  more  than  four  years 
left  before  he  filed  bis  suit.  Conceding  hia 
right  to  a  reasonable  allowance  of  time, 
growing  out  of  the  circumstances  under 
which  he  made  the  trade,  before  Lee  could 
be  required  to  begin  to  exercise  diligence,  we 
think  it  would  be  an  unreasonable  applica- 
tion of  the  rule  to  allow  him  as  much  timeas 
is  required  to  relieve  him  from  the  effect  of 
the  statute  of  limitations  in  this  case.  While 
plaintiff's  pleadings  contain  allegations  that 
the  relation  of  attorney  and  client  existed  be- 
tween him  and  Pierce  in  1881  and  1882,  and 
i^ain  in  1886,  we  do  not  find  any  allegation 
that  the  relation  existed  also  during  the  in- 
tervening years;  and,  if  it'did  not,  there  was 
nothing,  of  course,  growing  out  of  the  rela- 
tion to  excuse  him  from  the  exercise  of  dili- 
gence during  these  years.  We  think  the 
pleadings  of  plaintiff  show  that,  after  allow- 
ing him  a  reasonable  time  to  begin  the  exer- 
cise of  diligence  to  discover  the  fraud  that 
was  practiced  upon  him  to  procure  from  him 
a  conveyance  of  the  Tarrant  county  land,  if 
be  bad  exercised  diligence  from  the  expira- 
tion of  such  allowance,  he  would  have  dis- 
covered the  fraud  more  than  four  years  be- 
fore he  filed  his  suit,  and  that  the  court  com- 
mitted error  in  overruling  the  exception  that 
set  up  the  defense  of  four  years'  limitation, 
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and  also  In  Its  cliarge  on  the  same  subject; 
for  which  the  judgment  must  be  reversed. 

We  find  in  the  record  quite  a  number  of 
assignments  of  error  not  mside  in  conformity 
with  our  rules.  The  appt'liee  caUed  our  atten- 
tion to  them  by  a  motion  to  strike  them  out. 
As  tlie  decision  of  the  motion  involved  an  ex- 
amination of  the  record,  we  postponed  it  un- 
til the  cause  should  be  decided.  Our  opinion 
is  that  the  motion  should  be  sustained,  in  so 
much  as  it  relates  to  assignments  of  error  for 
the  admission  and  rejection  of  evidenoe,  and 
the  refusal  to  give  charges  asked  by  defend- 
ant, and  said  assignments  would  not  be  con- 
sidered for  the  purpose  of  reversing  the 
cause:  but,  as  we  have  concluded  to  reverse 
the  cause  on  a  ground  properly  assigned,  and 
as  the  same  questions  about  the  introduction 
or  rejection  of  evidence  may  come  up  on  an- 
other trial,  we  liave  considered  ait  of  the  evi- 
dence, and  all  of  the  bills  of  exception  relat- 
ing to  evidence,  and  conclude  that  no  error 
was  committed,  either  in  the  admission  or  re- 
jection of  evidence.  The  judgment  is  re- 
versed, and  the  cause  remanded. 


Williams'  Adm'b  v.  Lumfkht  et  al. 

iSupTtme  Court  of  Texas.    Oct  26, 1889.) 
Collatbjlaij  Bbcukitt — Fi.eai>ii;g — Pabtuw. 

1.  Plaintiff's  intestate  executed  Ma  note  to  de- 
fendant H.,  and  deposited  with  him  the  note  of  de- 
fendant li.,  as  collateral  seanrity;  and  H.  sold  the 
former,  and  assigned  the  latter  as  ooUateral,  to  de- 
fendant 8.  Plaintilt  sued  for  the  amount  of  L.'s 
note.  Held,  that  defendant  8.  held  L.'s  note  in 
trust,  forthe  estate  of  plaintiff's  intestate,  subject 
to  the  payment  to  S.  of  the  note  of  plaintiff's  in- 
testate to  H.,  and  was  entitled  to  judgment  against 
L.  for  the  amount  of  the  note,  without  first  e8tat>- 
lishing  his  claim  against  intestate's  estate. 

a.  L.  having  been  summoned,  as  a  defendant, 
to  answer  plaintiff's  petition.  It  waa  not  necessary 
that  defendant  B.  should  join  in  plaintiff's  action, 
or  flle  a  oross-bUl,  and  have  said  L.  further  cited. 

Error  from  district  court,  Anderson  coun- 
ty; F.  A.  Williams,  Judge. 

Greentoood  <l  Greentoood,  for  plaintiff  In 
error.  Grsffg  A  Renei,  for  defendants  in 
ttTor. 

HisMBT,  J.  Plaintiff  In  error  instituted 
this  suit  as  administrator  of  T.  J.  Williams, 
deceased,  idieging  that  Wilson  Lumpkin  ex- 
ecuted to  Ills  intestate  bis  promissory  note  for 
the  sum  of  $900,  payable  on  the  11th  day  of 
January,  1887,  secured  by  a  mortgage  on  real 
estate  described  In  the  petition.  He  further 
charged  that  his  intestate  executed  to  defend- 
ant J .  A.  Heim  his  promissory  note  for  9131, 
and,  to  secure  the  payment  of  said  note  to 
said  Helm,  placed  the  note  made  by  defendant 
Lumpkin  in  the  hands  of  said  Helm,  as  col- 
lateral security.  He  avers  that  Heim  was 
authorized  to  collect  the  Lumpkin  note,  and, 
after  applying  for  that  purpose  so  much  of 
the  proceeds  as  were  sufficient  to  satisfy  the 
note  due  to  him,  was  obligated  to  pay  the 
balance  to  plaintiff's  intestate.  The  petition 
charges  that  Heim,  in  violation  of  his  prom- 
ise, bad  pretended  to  sell  said  Lumpkin  note 


to  defendant  SiUiman,  who  had  notice,  wban 
he  received  such  transfer,  of  all  the  facts  con- 
nected with  tlie  transaction  tietween  plain- 
tifTs  intestate  and  said  Heim;  that  Heim  at 
the  same  time  sold  said  SiUiman  plaintiff's 
intestate's  note  for  tlSl.  The  plaintiff 
prayed  for  judgment  for  the  debt,  and  for»' 
closure  of  the  mortgage,  and,  in  the  event 
that  it  appeared  that  SiUiman  had  the  right 
to  collect  the  Lumpkin  note,  as  collateral  se- 
curity for  the  payment  of  the  IBl-dollar  note, 
then  that  the  court  would  by  its  judgment 
direct  that  said  note  should  be  first  paid  out 
of  the  proceeds  of  the  mortgaged  property, 
provided  the  court  should  bold  that  it  could 
so  direct  the  payment  of  an  unestablished 
claim  against  the  estate  of  a  deceased  person. 
The  defendants  Lumpkin  and  Heim  were  duly 
cited  to  answer,  but  made  default.  The  de- 
fendant J.  M.  SiUiman  appeared  and  an- 
swered, charging  that  he  was  the  owner  and 
holder  of  the  Lumpkin  note,  and  entitled  to 
judgment  for  the  debt  and  foreclosure  of  the 
mortgage,  and  against  plaintiff  quieting  his 
title  to  the  note,  and  praying  that  Lumpkin 
t>e  cited  to  answer  his  complaint  made  by  ids 
answer.  Silllmau,  in  his  answer,  also  prayed 
that  If  it  be  found  true  that  Heim  only  held 
the  Lumpkin  note  as  collateral  security  for 
the  payment  of  said  131-dollar  note,  then  that 
defendant  SiUiman  be  subrogated  to  hie  rights 
and  that  the  amount  of  said  note,  with  inter- 
est thereon  from  the  Ist  day  of  February, 
1887,  amounting  to  the  sum  of  S150,  be  first 
paid  out  of  the  proceeds  of  the  Lumpkin  note 
and  mortgage.  Without  other  notice  to 
Lumpkin  than  the  original  citation  at  the  in- 
stance of  plaintiff,  the  cause  was  tried  with 
a  jury.  The  jury,  in  response  to  special  is- 
sues submitted  by  the  court,  found  that  the 
Lumpkin  note  was  delivered  to  Heim  by  plain- 
tiff's intestate,  for  the  purpose  of  securing 
him  in  the  payment  of  the  aforesaid  note  to 
him,  amounting,  at  the  date  of  the  verdict,  to 
$154.92;  $eoond,  that  plaintiff's  intestate 
never  authorized  Heim  to  seU  and  transfer 
the  Lumpkin  note  and  mortgage  absolutely, 
but  only  to  secure  the  payment  of  his  note  ex- 
ecuted to  Heim;  tAird,  that  Heim  did  notseil 
the  Lumpkin  note  to  SiUiman  absolately,  but 
sold  to  him  the  note  executed  to  Heim  by 
plaintiff's  intestate,  and  merely  transferred 
the  Lumpkin  note  and  mortgage  as  collateral 
security  therefor.  Whereupon  the  court  de- 
creed that  J.  ilL.  SiUiman  held  the  legal  title 
to  the  Lumpkin  note,  and  was  entitled  to  a 
judgment  for  the  amount  of  said  note,  and 
foreclosure  of  the  mortgage,  as  holder  there- 
of, as  coUatei;^  security  for  the  note  made  to 
Heim ;  and  that  he  held  such  note  and  mort- 
gage in  trust  for  the  estate  of  T.  J.  Williams, 
subject  alone  to  the  paymentof  such  amount 
due  on  the  Heim  note  as  be  (SiUiman)  should 
establish  agai  nst  said  estate,  in  due  course  of 
administration.  The  sheriff  was  ordered  to 
return  into  the  district  court  the  proceeds  of 
the  sale  of  the  mortgaged  property,  to  be  dis^ 
tributed  in  pursuance  of  the  terms  of  the  de- 
cree, as  alrave  stated.    It  was  ordered  tliat. 
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93  a:;ain9t  defendHnt  Helm,  plaintiff  take 
nothing;  and  that  anj*  excess  uf  the  proceeds 
of  the  sale  of  the  mortgaged  property  remain- 
ing  after  the  payment  of  the  amount  ad- 
judged upon  the  note,  and  the  coats  against 
bim,  be  paid  to  said  Lumpkin.  Piom  tliis 
decree  plaintiff  sued  out  a  writ  of  error,  and 
assigns  errors  as  follows:  Fint,  that  the 
court  erred  in  rendering  judgaifnt  in  the 
nameof  J.  M.  SiUiman  against  Wilson  Lump- 
kin, because  SiUiman  had  no  established 
claim  against  the  estate  of  Williams,  author- 
izing tlie  rendition  of  a  judgment  in  his  name, 
etc.,  and  because  said  SiUiman  failed  to  join 
plaintiff  in  error  in  bis  action,  or  to  file  a 
cross-bill  and  have  said  defendant  Lumpkin 
cited,  etc.;  second,  that  plaintifl  alone,  un- 
der tbe  pleadings,  issues,  and  verdict,  was  en- 
titled to  a  judgment,  and  in  his  own  name, 
against  defendant  Lumpkin  for  the  debt  and 
fur  foreclosure  of  the  mortgage,  and  the  dis- 
trict judge  could  not  lawfully  make  an  order 
directing  the  administration  of  the  debt,  etc. 
We  do  not  think  these  objections  are  well 
taken,  or  that  any  error  was  committed  of 
which  tbe  i^pellant  can  comjilain.  The  de- 
cree gives  him  all  that  be  was  entitled  to  re- 
cover. Under  authority  of  tbe  case  of  Huyler 
T.  Dahoney,  48  Tex.  235,  tbe  court  might 
have  ordered  the  amount  of  the  proceeds 
found  to  be  due  SiUiman  to  \»  paid  to  him 
without  requiring  him  to  establish  bis  claim 
itt  the  administration  of  the  estiite  of  Will- 
iams, and  without  the  necessity  of  furiher 
proctedings  on  his  part.  In  his  brief  filed  in 
this  court,  SiUiman  joins  in  the  prayer  of  ap- 
pellant for  the  reversal  of  tbe  decree;  but  be 
did  not  assign  error,  and,  tbe  defendants 
Heim  and  Lumpkin  having  joined  in  the 
prayer  to  reverse,  we  cannot  so  dispose  of  the 
ease.  We  think  the  pleadings  of  plaintiff 
alone  sufficiently  presented  the  case,  as  to  all 
parties,  to  justify  the  decree  as  rendered, 
without  it  being  neoeasary  for  the  defendant 
SilUoian  to  plead  more  than  he  did,  or  even 
BO  much;  and  that  defendant  Lumpkin,  hav- 
ing been  summoned,  as  a  defendant,  to  an- 
swer plaintiff's  cause  of  action,  did  not  re- 
quire to  be  further  notified.  The  decree  suf- 
ficiently indicates  the  amount  of  the  judg- 
ment that  plaintiff  will  be  authorized  to  with- 
draw for  him  to  he  able  to  take  the  amouut 
coming  to  him  through  tbe  decree,  even  if 
the  defendant  SiUiman  does  not  proceed,  as 
tlie  decree  directs,  and  as  he  may  easily  do,  to 
establish  his  claim  for  his  interest.  Tbe  judg- 
ment is  affirmed. 


Keatdto  Ixpi^shxnt  Jb  Maohimb  Oo.  v. 
Makbhall  Eubcxbio  Light  &  Povxk  Co. 

iSuvreme  Court  of  Texas.    Oct.  25, 1889.) 

Usciujncs'  LiBNs — Fixtures. 

L  Const.  Tez.  art  16, 1 87,  which  provides  that 
mecbaoics  •  •  •  ghall  have  a  lion,  •  •  • 
and  the  legislature  shall  provide  for  •  •  •  en- 
■orcement  of  s^d  liens,  "creates  the  lien,  and  only 
iMvesitfor  tbe  legislature  to  provide  tbe  means 
<tf  its  aof oroement;  and  a  mechanio's  lien,  filed  for 


record  within  tbe  time  allowed  by  tbe  statute,  re- 
lates back  to  the  time  tbe  work  was  done  or  the 
material  was  furnished,  and  talces  precedence  of 
any  other  lien  acquired  since  that  time. 

2.  The  poles,  wires,  and  lamps  erected  In  the 
streets,  for  lighting  purposes,  by  an  electric  light 
company,  are  real  property. 

Appeal  from  district  court,  Harrison  coun- 
ty; A.  J.  Booty,  Judge. 

F.  H.  Prendergast,  for  appellant.  F.  B, 
Sexton,  for  appellee. 

HsNBY,  J.  The  Westingliouse  Electric 
Company  filed  its  petition  in  the  district 
court  against  tbe  ^Mnrsball  Electric  Light  & 
Power  Company,  claiming  a  del>t  of  alwut 
35,000,  and  a  mechanic's  lien;  charging  that 
the  defendant  was  insolvent,  and  praying  for 
a  receiver.  A  receiver  wsa  appointed,  and 
the  Keating  Implement  &  Machine  Company 
intervened.  The  defendant  Is  a  corporation 
created  under  the  general  laws  of  this  state. 
It  erected  a  bouse  on  a  lot  purchased  and 
owned  by  it  in  the  city  of  Marshall.  The 
house  waa  flnialied  about  the  15th  April, 
1888.  The  defendant  purchased  from  the 
intervenor,  plaintiff,  and  others  machinery  to 
be  used  in  its  business  of  generating  electric 
lights,  and  erected  in  the  streets  of  the  city 
poles  and  wires,  and  other  appliances  proper 
for  furnishing  such  lights  to  its  customers. 
All  of  the  contesting  creditors  filed  their  de- 
mands, claiming  mechanics'  liens,  in  the 
county  clerk's  oflice  at  different  periods  up  to 
and  including  the  1st  day  of  August,  1888; 
within  four  months  of  the  dates  tliat  their 
respective  debts  t)ecome  due,  and  of  the  date 
that  each  did  the  work  or  furnished  tbe  mate- 
rial. On  May  3,  1888,  the  defendant  exe- 
cuted to  the  intervenor  a  note  for  the  sum  of 
$1,887.58,  secured  by  a  deed  of  trust  on  th» 
defendant's  lot  and  improvements,  including 
its  poles,  wires,  and  attachments,  and  its  per- 
sonal property.  Tbe  deed  of  trust,  haviujp 
been  signed  by  tbe  company,  by  its  president, 
was  acknowledged  for  record  by  him,  and  re- 
ooi-ded  in  the  county  clerk's  office  on  May  3, 
1888,  before  any  mechanic's  lien  had  been 
fixed,  by  being  iiled  with  tbe  county  clerk. 
In  addition  to  its  deed  of  trust,  intervenor 
fixed  its  mechanic's  lien,  by  filing  its  claim 
with  the  county  clerk  within  four  niontha 
from  the  date  of  its  accrual.  The  district 
court  held,  in  effect,  th;it  intervenor  had  a- 
valid  mortgage,  but  that  it  did  not  give  to  it 
a  prior  Hen  upon  anything,  except  the  per- 
sonal property  of  defendant,  and  that  the 
poles,  wires,  etc.,  erected  in  the  streets  were 
parts  of  the  realty;  and  rendered  judgment 
accordingly.  It  is  contended  that  because, 
when  intervenor'sdeed  of  trust  was  recorded, 
no  mechanic's  lien  had  been  recorded,  and  it 
then  had  no  actual  notice  of  the  existence  of 
such  claims,  its  lien  took  priority  over  the 
mechanic's  liens,  notwithstanding  they  were 
subsequently  duly  filed  with  the  county  clerk, 
within  four  months  from  the  dates  of  the  ac- 
crual of  the  respective  debts.  The  language 
of  section  37,  art.  16,  of  the  constitution  is 
that  "mechanics    *    *    *   shall  have  a  lien. 
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♦  *  •  and  the  legislature  shall  provide  by 
law  for  the  speedy  and  efficient  enforcement 
of  said  liens."  We  think  the  constitution 
creates  the  lien  at  the  time  of  the  transaction, 
and  only  leaves  it  for  the  legislature  to  pro- 
vide the  means  of  its  enforcement.  As  said 
by  this  court  in  the  case  of  Trammell  v. 
Mount,  68  Tex.  215. 4  S.  W.  Bep.  877:  "The 
lien  of  a  mechanic,  thougli  not  fixed  before 
record  of  tlie  contract  or  bill  of  particulars, 
vrhen  it  is  fixed,  relates  back  to  the  time  when 
the  work  was  performed,  or  the  material  fur- 
nished, and  hence  takes  precedence  of  all 
claims  to  the  property  improved,  which  have 
been  fastened  upon  it  since  that  time.  ♦  •  * 
The  registration  does  no  more  than  preserve 
a  lien  which  exists  already. "  Appellant  con- 
tends that  the  language  of  the  act  of  1885,  in 
force  when  the  liens  in  this  case  were  fixed, 
being  that  contractors  should  have  such  lien 
"upon  complying  with  the  provisions  of  this 
act,"  meant  that  they  should  have  such  lien 
when  tiiey  complied  with  the  act,  and  not 
before.  As  the  constitution  itself  creates  the 
lien  at  and  from  the  date  of  the  transaction, 
subject  only  to  be  regulated  by  the  legislature 
as  to  the  time  and  method  of  its  enforcement, 
we  are  not  at  liberty  to  give  to  this  provision 
of  the  law  tlie  effect  claimed  for  it.  Within 
the  period  of  time  allowed  by  the  statute  for 
the  lien  to  be  fixed  by  being  recorded,  we 
think  every  person  dealing  with  the  property 
is  charged  with  notice  of  the  existence  of  the 
lien,  without  evidence  of  the  existence  of 
actual  notice.  Were  it  otherwise,  the  provis- 
ion of  the  constitution  creating  the  lien,  as 
the  result  of  the  transaction  in  which  it  orig- 
inates, would  be  disregarded. 

In  regard  to  tiie  controversy  as  to  whether 
the  poles,  wires,  lamps,  and  other  attachments 
for  conveying  the  electricity  should  be  treated 
as  real  or  as  personal  estate,  the  master  says 
in  his  report  that  he  found  it  "impracticable 
to  separate  the  poles,  wires,  lamps,  and  other 
attachments  from  the  lot  and  improvements 
thereon."  In  the  case  of  Hutching  v.  Mas- 
terson,  46  Tex.  554,  it  is  said:  "The  weight 
of  the  modern  authorities  establish  the  doc- 
trine that  the  true  criterion  for  determining 
whether  a  chattel  has  become  an  immovable 
fixture  consists  of  the  united  application  of 
the  following  tests:  First.  Has  there  been 
a  real  or  constructive  annexation  of  the  arti- 
cle in  question  to  the  realty?  Becofid.  Was 
there  a  fitness  or  adaptation  of  such  article  to 
the  uses  or  purposes  of  the  realty  witli  which 
it  is  connected?  Third.  Whether  or  not  it 
was  the  intention  of  the  party  making  the 
annexation  that  the  chattel  should  become  a 
permanent  accession  to  the  freehold;  this  in- 
tention being  inferable  from  the  nature  of 
the  article,  the  relation  and  situation  of  the 
parties  interested,  the  policy  of  the  law  in 
respect  thereto,  the  mode  of  annexation,  and 
purposes  or  use  for  which  the  annexation  is 
made.  And,  of  these  three  tests,  pre-emi- 
nence is  to  be  given  to  the  question  of  inten- 
tion to  make  the  article  a  permanent  acces- 
sion to  the  freehold,  while  the  others  are 


chiefly  of  value  as  evidence  as  to  this  inten. 
tion."  We  find  no  error  in  the  proceedings, 
and  the  judgment  is  affirmed. 


Hankihs  «.  State. 

(Court  of  Appeals  of  Texas.    June  39, 1889.)' 

Lakcknt — Evidence. 

On  tbe  trial  of  a  defendant  for  the  theft  of 

a  bull,  all  the  evidence  for  the  prosecution  was  that 

tbe  bull,  with  other  catUe,  passed  alonf?  a  certain 

road,  at  a  certain  time;  that  the  track  of  a  certain 

horse  was  made  along  said  road  on  tbe  night  the 

cattle  were  driven;  and  that  defendant  rode  the 

horse  in   the  direction  the  cattle  were  driven. 

Held  insufficient  to  support  a  conviction. 

Appeal  from  district  court,  Freestone  coun- 
ty; B.  Hakdt,  Judge. 

David  Hankins  was  convicted  of  tbe  lar- 
ceny of  a  bull,  and  appeals. 

Asst.  Atty.  Qen.  Davidson  and  Gardner  i 
Gardner,  for  the  State. 

HuBT,  J.     This  conviction  was  for  the 
theft  of  a  bull,  alleged  to  be  the  property  of 
H.  B.  Stubbs.     We  have  very  carefully  ex- 
amined the  facts  of  this  case,  and  find  them 
insufficient  to  support  the  verdict.    The  state 
relies  upon  circumstances  to  convict  the  ap- 
pellant of  the  theft  of  the  property.     This  is 
a  legitimate  and  usual  method  of  establish- 
ing the  guilt  of  the  accused;  but  the  circum- 
stances must  possess  such  probative  force  as 
to  establish  guilt,  with  reasonable  certainty. 
This  must  appear  to  this  court;  the  rule  be- 
ing that  the  evidence  mustconvince  the  jury 
of  the  guilt  of  the  accused  beyond  a  reason- 
able doubt.    In  the  judgment  of  this  court, 
his  guilt  must  be  shown  with  a  reasonable 
degree  of  certainty.    This  guilt  does  not  ap- 
pear from  the  evidence.    It  is  assumed,  from 
other    circumstances,   that   the   bull,   with 
other  cattle,  passed  along  a  certain  road  at  a 
certain  time;  and  that  appellant  was  with 
these  cattle,  because  the  track  of  a  certain 
mare  was  made  along  said  road  on  the  night 
these  cattle  were  driven  by  some  one  along 
the  road.    These  facts,  from  which  it  was 
inferred  that  appellant  was  with  the  cattle, 
may  all  be  true,  and  still  not  sufficient.    Con- 
cede that  appellant  rode  the  mare  along  the 
road  on  the  night  the  cattle  were  taken,  and 
that  he  rode  her  in  the  same  direction  tbe 
cattle  were  driven.    Still,  it  is  not  at  all  cer- 
tain that  they  passed  along  the  road  at  the 
same  time,  and  not  certain  that  he  was  driv- 
ing, or  assisting  to  drive,  the  cattle.    In  this 
case  the  presumption  of  guilt  is  derived  from 
remote  facts,  presumed  from  other,  uncer- 
tain facts.     This  will  not  suffice.     The  crim- 
inative facts  must  be  proved  beyond  a  rea- 
sonable doubt;  and  they  must,  with  reason- 
able certainty,  conduce  to  establish  the  guilt 
of  the  accused.    Now,  the  testimony  does  not 
show  that  the  tracks  of  the  mare  were  so 
made  as  to  show  that  the  rider  was  driving 
the  cattle.    It  was  shown  to  be  true  of  somo 
of  tbe  horses.    On  tlie  other  band,  the  evi- 
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dence  for  the  defense — conceding  tbat  appel- 
lant was  along  the  road,  riding  the  mare,  on 
the  night  tlie  cattle  were  driven — shows  him 
to  have  l>een  there,  on  said  mare,  innocently. 
We  are  not  willing  that  this  conviction 
should  stand,  reeling,  as  it  does,  upon  such 
uncertain  evidence.  The  judgment  is  re- 
versed, and  the  cause  remanded  for  another 
trial. 


Cbakoh  v.  Statb. 
(Court  of  Appeal*  o/  Texas.    June  90, 1880.)* 

LaXCBKT— EVIDBNOB. 

On  the  trial  of  an  indictment  for  the  theft 
of  a  boll,  tba  evidence  showed  that  the  bull  disap- 
peared from  its  accustomed  range  without  the 
knowledge  of  the  owner;  that  a  day  or  two  after 
the  alleged  theft  defendant  was  seen  in  possession 
of  a  bull  which  corresponded  with  the  oescription 
of  the  alleged  stolen  animal.  Witnesses  for  the 
defense  testified  to  facts  which  established  the  de- 
fendant's presence  at  a  remote  place  on  the  night 
of  the  theft,  and  identified  the  animal  tn  defend- 
ant's possession  as  another  than  the  alleged  stolen 
■nimaL  Held,  that  the  evidence  was  insufficient 
to  support  a  conviction. 

Appeal  from  district  court,  Freestooe 
county;  Rurus  Hardy,  Judge. 

Thomas  Granch  was  convicted  of  the  lar- 
ceny of  a  bull  belongiog  to  one  H.  B.  Stubbs, 
and  appeals. 

The  state  proved  the  ownership  of  the  bull 
to  be  in  Stubbs,  as  alleged,  and  tbat,  without 
the  knowledge  of  the  owner,  it  disappeared 
ftom  its  accastomed  range.  It  also  proved 
an  aocarate  description  of  the  animal.  The 
theory  of  the  state  was  that  the  animal  was 
one  of  a  herd  of  several  animals  that  were 
driven  from  the  range  on  a  certain  night; 
and  that  defendant  and  one  Hanicins  were 
the  men  who  drove  the  said  herd.  The  proof 
which  nearest  inculpated  the  defendant  was 
tbat  a  day  or  two  after  the  alleged  theft  he 
was  seen  in  possession  of  a  bull  which  cor- 
responded with  the  description  of  the  alleged 
stolen  animal;  which  said  animal  he  claimed 
to  own.  Witnesses  for  the  defense  testified 
to  facta  which  established  the  defendant's 
presence  at  a  remote  place  on  the  night  of  the 
theft,  and  identified  the  animal  claimed  by 
defendant  as  another  tlian  the  alleged  stolen 
amimaL 

3M,  Sai  <t  Sai  and  Kenen  &  Bims,  for 
appellant.  Aut.  Atty.  Gen.  Davidton  and 
Oardner  &  Gardner,  for  the  State. 

HuBT,  J.  This  conviction  was  for  the 
theft  of  a  certain  red  bull,  the  property  of  H. 
B.  Stubbs,  and  is  a  companion  case  to  tbat 
of  Hankins  v.  State,  ante,  490,  (just  decided.) 
In  this,  as  in  the  Hankins  Case,  the  evidence 
is  not  sulflcient  tosupport  the  conviction,  be- 
cause of  its  inherent  weakness  and  inconclu- 
siveness.     Reversed  and  remanded. 


CmjiiLKT  «.  Statb. 

iCotirt  of  Appeals  of  Texat.    June  20,  1889.)' 
Theft — New  Tbiax. 
1.  On  a  trial  for  theft  of  a  mule,  a  witness  for 
tlie  state  testified  tbat  he  was  employed  by  the 
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owner  of  the  animal  to  look  after  and  water  it; 
tbat  he  found  It  in  defendant's  possession;  that  de- 
fendant told  him  that  he  intended  to  appropriate 
it ;  that  the  owner  offered  a  reward  for  the  return 
of  the  animal;  and  that  witness  did  not  inform  him 
that  defendant  had  the  animal  until  a  year  after- ' 
wards  when,  having  been  arrested  for  another 
theft,  he  made  terms  with  the  state  to  turn  Inform- 
er. Held,  that  the  testimony  of  the  witness  must 
be  treated  as  accomplice  testimony. 

2.  Defendant's  theory  was  that  begot  the  mule 
from  the  person  who  gave  the  accomplice  testi- 
mony, by  trading  a  certain  mare  therefor.  This 
person  testified  that  he  bought  the  mare  from  de- 
fendant at  about  the  time  of  the  alleged  theft,  and 
another  witness  testified  that  he  was  present,  and 
witnessed  the  trade,  by  which  defendant  traded 
the  mare  and  835  for  the  mule.  He  also  testified 
that  an  absent  wltaess  was  also  present  at  the 
trade.  Defendant  alleged  in  his  application  for  a 
new  trial  that  he  expected  to  prove  these  same 
facts  by  the  absent  witness.  Held,  that  the  testi- 
mony of  the  witness  waa  so  necessary  and  prob- 
ably true  as  to  entitle  defendant  to  a  new  trial. 

3.  A  witness  for  defendant  was  present  on  the 
day  set  for  trial,  but  the  case  was  continued  till 
the  next  term.  At  the  next  trial  day  the  witness 
was  in  jail  in  another  county,  and  defendant's  at- 
torney caused  attachment  to  issue  to  produce  him. 
'So  return  was  made  to  the  writ,  but  the  witness 
was  brought  to  the  county  of  the  trial,  and  placed 
in  jaiL  Ue  waa  not  produced  on  the  trial,  but  was 
discharged  from  custody  on  the  evening  before, 
which  was  not  known  to  defendant's  counsel,  but 
was  known  to  defendant,  who  supposed  his  counsel 
knew  it,  and  that  the  witness  would  be  present  at 
the  trial.  The  witness  oould  not  be  found  at  the 
time  of  triaL  Held,  that  there  was  sufficient  dili- 
gence to  entitle  defendant  to  a  new  trial. 

Appeal  from  district  court,  Milam  county; 
J.  H.  Henderson,  Judee. 

Joseph  Chumley  appeals  from  oonviction 
for  theft  of  a  mule. 

F.  S.  Henderson,  for  appellant. 

I  submit  that  the  court  erred  in  refusing 
the  defendant's  application  for  continuance, 
based  upon  the  absence  of  his  witness  Estes. 
The  materiality  and  probable  truth  of  the  tes- 
timony of  tills  witness  becoming  manifest 
upon  the  trial,  I  contend  that  the  court  com- 
mitted further  error  in  refusing  to  award  de- 
fendant a  new  trial. 

Upon  the  issue  of  diligence  to  obtain  the 
presence  of  the  absent  witness  at  the  trial, 
the  record  will  demonstrate  these  facts:  The 
said  Estes  was  in  attendance  upon  the  court, 
as  a  witness  in  the  case,  at  the  fall  term,  1888. 
The  case  was  then  continued,  and  at  the 
spring  term,  1889,  it  was  set  for  trial  on  the 
2d  day  of  May.  On  May  3d,  the  said  witness 
not  being  present,  defendant  caused  an  at- 
tachment to  issue  to  Falls  county  for  him; 
he  being  then  in  the  Falls  county  jail.  On 
May  4,  1889,  said  witness  was  broyight  to 
Cameron,  where  his  case  was  pending,  and 
placed  in  jail.  No  return  was  made  on  the 
writ,  but  the  witness  was  placed  in  jail,  and 
was  not  produced  in  court.  On  account  of 
other  matters,  and  not  on  application  of  de- 
fendant, this  case  waa  passed  over  from  day 
to  day  after  said  May  4,  1889,  until  May  18, 
1889,  when  defendant  was  brought  from  jail 
into  court,  for  trial.  Said  witness,  Estes, 
was  on  the  evening  of  May  17, 1889,  released 
from  jail,  and  discharged  from  custody,  by 
the  sheriff  of  Milam  county ;  be  having  given 
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bond  in  the  Falla  county  cases  Against  hfm. 
The  sheriff  did  not  bring  him  into  court,  and 
did  not  notify  defendMiit's  counsel  that  he 
had  discharged  said  witness.  On  May  18, 
1889,  when  tlie  case  was  called  for  trial,  the 
witness  was  absent,  and  could  not  be  found, 
although,  according  to  defendant's  informa- 
tion, be  was  in  town  that  morning,  and 
stated  that  he  was  waiting  for  this  case  to  be 
called  for  trial. 

Was  this  diligence?  I  maintain  that,  nn- 
der  the  circumstances  of  this  case,  it  was.  It 
is  true  the  court  undertakes,  in  the  explana- 
tion appended  to  the  bill  of  exceptions,  to 
argue  that  it  whs  not  diligence,  because,  ac- 
cording to  the  court's  statemont,  the  witness 
and  the  defendant  were  in  jail  together  un- 
til th«  evening  before  the  trial,  and  defend- 
ant knew  when  the  witness  was  discharged 
from  jail.  Now,  it  may  be  assumed  tliat  the 
court  put  the  facts  just  as  strong  as  they 
could  be  made.  So,  here  is  the  situation: 
Defendant,  in  Jail  at  Cameron,  wishes  at  his 
trial  a  witness  who  is  in  jail  in  Falls  county. 
He  takes  the  proper  steps  to  have  the  witness 
brought  to  Cameron,  and  be  Is  brought  to 
Cameron,  under  attachment.  He  is  nut 
produced  in  court,  but,  by  the  sheriff  of 
Falls  county,  is  delivered  to  the  sheriff  of 
Milam  county,  as  a  witness  and  a  prisoner. 
The  sheriff  of  Milam  county,  on  the  evening 
before  this  case  is  to  be  tried,  discharges  said 
witness  from  his  custody.  Defendant's 
eonnsel  are  not  notified  of  bis  discbarge,  and 
expect  him  to  be  presvnt  at  tlie  trial;  bat 
when  the  trial  is  called  they  inquire  for  him, 
and  learn  that  he  was  in  town  a  short  time 
before,  but  cannot  now  be  found.  It  is  true 
that  defendant  knew  that  witnees  had  been 
discharged  from  jail,  but  he  did  not  know 
that  he  had  been  discharged  from  the  attnch- 
ment  as  a  witness.  On  the  contrary,  he  sup- 
posed that  the  sheriff  had  performed  his  duty 
as  to  said  witness,  by  either  taking  his  bond 
or  recognizance,  or  by  reporting  to  defend- 
ant's counsel.  Now,  if  defendant  had  been 
a  lawyer,  be  might  have  inquired  more  care- 
fully into  the  discharge  of  said  witness;  but 
he  was  a  prisoner  of  the  state;  he  had  exer- 
cised the  court's  process;  had  placed  his  wit- 
ness in  the  hands  of  the  court's  offloer;  and 
had  the  right  to  rely  npon  the  belief  that  the 
officer  would  do  his  duty.  By  whose  fault 
was  this  witness  discharged?  By  the  sheriff's. 
Who  was  the  keeper  of  this  witness?  The 
court's  officer.  So,  I  say  the  defendant  is  not 
to  blame,  but  did  use  due  diligence.  But 
suppose  he  did  not  nse  strict  diligence.  Did 
he  not  use  such  reasonable  diligence  as  would 
entitle  his  application  to  consideration,  if  the 
the  testimony  of  the  witness  was  material, 
and  probably  true?  He  surely  did.  And 
this  brings  us  to  the  second  question : 

Was  the  testimony  material,  and  was  it 
probably  true?  Its  materiality  Is  apparent, 
because  its  effect  was  to  show  that  defendant 
did  not  steal  the  animal,  but  traded  with  the 
state's  witness  (John  Ward)  for  it  in  Falls 
county.     To  determine  the  probable  truth  of 


said  testimony,  it  becomes  necessary  to  i«- 
Tiew  the  substantial  evidence  adduced  onths 
trial,  or,  at  least,  to  epitomize  the  bittorj  of 
the  case.  The  state's  whole  case  was  staked 
on  the  trnth  of  John  Ward's  tcstiipony.  He 
alone  testified  to  facts  upon  which  defendant 
could  by  any  possibility  be  convicted.  He 
testified,  in  brief,  that  in  June,  1887,  be  was 
searcliing  for  this  very  mule,  under  instruc- 
tions from  his  employer,  the  owner.  He  was 
informed  that  the  male  was  near  Cal  Smith's 
place,  in  Falls  county,  about  three  miles  from 
the  Milam  county  line.  On  the  very  day  the 
mule  was  missed,  he  was  looking  for  it,  near 
Cal  Smith's;  and  on  that  day,  or  the  next, 
and  while  he  was  still  searching  forthemule, 
he  met  defendant  in  Milam  county,  some 
three  miles  from  the  auiuiars  range,  and 
about  a  quarter  of  a  mile  down  in  Milam 
county,  with  the  mule.  He  did  not  demand 
the  mule,  but  did  tell  defendant  that  it  was) 
Drennan's mole;  and  defendanttold bim  that 
it  did  not  matter  if  it  was;  that  Drennan 
would  never  get  it;  and  that  he  was  going  to 
take  it  home.  Defendant  also  said  that  no- 
body knew  about  the  mule  but  Ward,  and 
that  if  "I  [Ward]  told  it,  he  would  make 
peace  with  me.  I  afterwards  saw  the  mule 
in  Milam  county.  Defendant  was  trading 
it.  He  said  it  had  gotten  away  from  him, 
and  he  had  followed  and  caught  it."  He 
also  testified  that,  although  he  was  at  that 
very  time  searching  for  the  mule  for  the 
owner,  yet  he  made  no  report  of  the  theft, 
and  that,  although  tie  knew  Drennan  had  <rf- 
fered  050  reward  for  the  mule,  he  never  dis- 
closed these  facts  until  more  than  one  year 
afterwards,  when  he  (Ward)  had  been  sent 
to  jail,  by  an  examining  court,  on  the  charge 
of  cow-theft,  and  had  made  such  terms  with 
the  state  as  that  he  might  turn  informer. 
The  foregoing  testimony  was  the  state's  ease; 
and  we  maintain  that  it  placed  Ward  in  the 
altitude  of  an  accomplice. 

As  part  of  his  case,  the  defendant  under- 
took to  prove  that  Waixl  traded  him  the  ani- 
mal in  Falls  county.  Ward,  being  asked 
about  the  trade,  denied  it,  and  said  that  Uie 
sorrel  mare  defendant  claimed  to  have  traded 
him  for  the  mule  had  been  purchased  by  him 
from  defendant.  Defendant  showed  by  Smith 
and  Bishop  that  on  June  11,  1887,  they  saw 
Ward  looking  for  the  mule  in  Falls  county; 
that  Bishop  bad  seen  the  mule  that  very  day; 
and  that  Ward  was  looking  for  it  about  2  or 
8  o'clock  P.  M.  He  proved  by  John  Estes 
that  on  Saturday  before  the  second  Sunday 
in  June,  1887,  said  witness  did.  late  in  the 
evening,  at  a  well  on  the  Estes  place,  in 
Falls  county,  trade  the  mule  to  defendant  for 
a  sorrel  mare  and  $35 ;  that  said  well  was  5 
or  6  miles  from  Cal  Smith's  place,  where  the 
mule  ran,  and  8  or  9  miles  from  the  Wallace 
ranch,  where  Ward  lived,  and  about  the 
same  distance  from  where  defendant  lived; 
and  that  Irsin  Estes,  the  absent  witness,  was 
present,  and  saw  the  trade  made.  Defendant 
alleged  in  his  application  for  continuance 
that  he  expected  to  prove  the  same  facta  bj 
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Irvin  Estes  that  he  did  prove  by  John  Estes. 
Xow,  was  not  this  evidence  probably  true, 
vithin  the  meaning  of  the  Ltw?  Ward,  in 
liis  testimony,  gave  a  sensatiunal  account  of 
tiie  alleged  theft;  confessed  that  be  had  guilty 
knowledge  of  it;  and  that,  although  he  was 
appealed  to  by  all  tlie  motives  which  could 
prompt  a  faithful  and  honest  servant  to  pro- 
tect the  interests  of  his  employer,  yet,  from 
'Choice,  he  preferred  to  screen  the  thief.  The 
law  calls  him  infamous,  and  will  not  sustain 
a  conviction  on  hia  uncorroborated  testimony. 
It  is  characterized  as  improbable,  until  sus- 
tained by  the  proof.  His  testimony  was  flatly 
contradicted  by  the  testimony  of  John  and 
Irvin  Estes.  T&eir  testimony  made  John 
Ward  the  thief. 

The  probability  of  Irvin  Estes'  testimony 
is  Bostidned  by  the  following  reasons:  (1) 
Ward's  testimony  is  improbable.  (2)  Ward 
implicated  himself  in  the  theft.  (3)  Ward 
admitted  that  he  did  get  the  sorrel  mare 
from  defendant,  and  was  in  poesession  of  her, 
about  the  time  he  says  defendant  stole  the 
mule.  (4)  Ward  was  the  last  person  seen  by 
any  disinterested  witness  on  the  range  of  the 
mule.  (5)  He  was  so  seen  on  the  day  that 
the  mule  disap{)eared,  at  about  2  or  8  o'clock 
in  the  afternoon;  and  late  in  the  evening, 
about  the  same  date, — June  11th, — he  was 
seen  to  trade  the  mule  to  defendant  at  Estes' 
well,  as  teeUfled  by  .John  Estes.  (6)  The 
pri^Kiaed  testimony  (A  Irvin  Estes  was  natu- 
ral and  reasonable;  was  strongly  corrot)orated 
by  the  other  testimony  in  the  case;  and  was 
only  contradicted  by  John  Ward,  an  accom- 
{dice.  It  was  just  aa  probable  as  Ward's 
tsstimony;  was  directed  to  the  very  issue  in 
the  case;  and  defendant  ought  to  have  had 
it  on  hia  trial. 

A$gt.  Atty.  Gen.  Davidson,  for  the  State. 

White,  P.  J.  We  think  it  most  apparent, 
from  the  statement  of  facts  in  this  case,  that 
the  evidence  of  the  state's  witness,  John 
Ward,  opon  which  tJiis  conviction  mainly 
rests,  mast  be  treated  as  accomplice  testi- 
mony; and  that,  to  warrant  the  conviction 
upon  this  testimony,  it  must  have  t>een  cor- 
roborated by  other  testimony,  as  to  bis  ma- 
toial  statements  inculpatory  of  defendant. 
We  do  not  t)eiieve  the  other  facts  do  suffi- 
ciently corrolwrate  this  witness'  evidence. 
Without  Ward's  evidence,  no  case  is  estab- 
lished against  the  d^endant;  and  this  evi- 
dence certainly  comes  in  most  questionable 
shape,  in  the  light  of  other,  undisputed  facts 
He  was  employed  to  look  after  and  water  this 
animal  by  the  owner.  He  says  he  saw  the 
defendant  twice  with  it  in  his  possession, 
and  that  defendant  notifled  him  that  he 
(defendant)  intended  to  appropriate  it.  All 
of  this,  be  says,  occurred  a  year  before  he 
(Ward)  disclosed  the  fact  to  the  owner, 
though  the  latter  had  offered  650  reward 
for  it. 

Defendant's  theory  of  the  case  was  that  he 
had  purchased,  or,  rather  traded,  for  the 
mule  from  this  same  witness,  (Ward,)  giv- 


ing him  in  the  trade  a  sorrel  mars  and  885. 
Ward  admits  that  he  owned  a  sorrel  mare, 
but  claims  that  he  purchased  her  from  de- 
fendant. Befendaiit's  theory  of  the  case, 
with  the  time,  place,  and  circumstances  of 
the  trade  with  Ward  ftfr  the  mule,  was  testi- 
fied to  by  ills  witness,  John  Estes,  who 
further  testified  that  one  Irvin  Estes  was 
also  present  at  said  trade,  and  saw  it  made. 
Defendant  made  an  application  for  continu- 
ance on  account  of  the  absence  of  this  wit- 
ness, Irvin  Estee,  which  was  overruled  by 
the  oourt  for  want  of  diligence,  it  being  a 
second  application,  and  again  overruled  in 
connection  with  the  motion  for  a  new  trial, 
l>ecRuse,  In  the  opinion  of  the  court,  the  pro- 
posed testimony,  in  the  light  of  the  other 
evidence,  was  not  prolrably  true. 

Was  there  sufficient  diligence?  And  was 
the  evidence  probably  true?  These  ques- 
tions are  so  fully,  fairly,  ably,  and,  to  our 
minds,  conclusively  presented  and  argued  in 
the  brief  of  counsel  for  appellant  that  we  re- 
fer to  his  brief  for  the  reasons  which  induce 
us  to  answer  them  in  the  affirmative.  We 
are  of  opinion  that  the  court  erred  in  refus- 
ing the  new  trial;  and  we  are  further  of 
opinion  that  the  accomplice  testimony,  in  ad- 
dition to  its  own  questionable  character,  is 
not  sufficiently  corroborated  to  warrant  a 
conviction,  which  appears  to  have  been  based 
mainly  upon  it.  The  judgment  is  reversed, 
and  the  cause  remanded. 


Cox  V.  Statb. 

(Oowtof  Appeal!  of  Texat.    June  96, 1889.)> 

CamixAL  Law— Vbnux — EvisaircB  ov  DKOiAJum 
Witness— MisooSDCCT  op  Ju»t. 

1.  Venue  is  an  Issue  to  which  the  doctrine  of 
reasonable  doubt  does  not  apply,  and  which,  like 
any  other  Issue  on  a  trial,  may  oe  proved  by  cir- 
cumstantial evidenoe. 

2.  An  indictment  for  the  larceny  of  a  horse  con- 
tained four  counts,  the  first  alleging  the  ownership 
of  the  stolen  animal  in  A. ;  the  second,  in  B. ;  the 
third.  In  C. ;  and  the  fourth,  in  a  person  unknown. 
Defendant  had  l>een  previously  tried  for  the  same 
theft,  under  an  indictment  alleging  the  ownership 
in  A. ;  and  on  that  trial  a  witness  testified  that  on 
a  certain  day  he  taw  some  parties  pen  some  horses; 
that  he  saw  them  rope  a  gray  animal ;  and  that  one 
of  these  parties  bad  a  knife  in  his  hand.  The  wit- 
ness being  dead,  bis  testimony  was  reproduced  on 
the  second  trial.  After  the  evidence  was  closed 
the  state  dismissed  as  to  the  first  three  counts  la 
the  indictment.  The  theory  of  the  prosecution 
was  that  the  stolen  animal  had  been  thrown  down, 
and  the  brand  picked  out.  Held,  that  the  dismiss- 
al did  not  destroy  the  competency  of  the  repro- 
duced testimony, 

8.  A  mere  statement  by  one  jurorto  his  fellows 
that  defendant  was  a  man  of  bad  character;  that 
he  bad  been  charged  with  divers  thefts ;  that  he 
had  been  known  to  harbor  thieves;  and  that  his 
witnesses  were  all  of  bad  character, — is  not  per  »e 
ground  for  new  trial.  It  must  appear  that  the  ver- 
dict was  probably  influenced  by  such  statement. 

Appeal  from  district  court,  Lampasas  conn* 
ty;  W   A.  Blaokbubn,  Judge. 

Andy  Cox  was  convicted  of  the  larceny  of 
a  horae,  and  appeals. 
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Fisher  dt  Ward,  for  appellant.  Atst.  Atty. 
Gen.  Davidson,  for  the  State. 

White,  P.  .T.  It  is  not  essential  that  the 
venue  of  an  offense  be  established  by  positive 
testimony,  but  only  tliat  from  the  facts  in 
evidence  the  jury  may  reasonably  conclude 
that  the  offense  wascbmniitled  in  the  county 
alleged.  The  doctrine  of  reasonable  doubt 
does  not  apply  to  the  issue  of  venae.  Cir- 
cumstantial evidence  is  as  competent  to  es- 
tablish the  venue  as  it  is  to  establish  any 
other  issue  in  the  case.  Willson.  Crim.  St. 
8  1719.  John  Fool,  state's  witness,  testified: 
"The  sorrel  'L.  P.'  mare  was  8  or  10  years 
old,  and  she  and  the  gray  Oily  [this  latter  be- 
ing the  alleged  stolen  animar]  ran  on  the 
range  in  Lampasas  county."  "The  black 
•S.  E.'  mare  and  the  sorrel  'L.  F.'  mare  ran 
on  the  range  together,  and  bad  been  running 
on  the  range  since  I  bad  lived  there.  The 
gray  (illy  and  the  black  horse  ran  in  the  same 
bunch."  It  was  proved  by  several  witnesses 
that  the  animals  ranged  on  Indian  branch  and 
Patterson  creek.  The  twoElIises,  witnesses 
for  the  state,  both  testified  that  they  lived 
"on  Patterson  creek,  in  Lampasas  county, 
Texas."  We  are  of  opinion  that  the  venue 
of  the  offense,  which  was  alleged  to  be  in 
Lampasas  county,  was  sufiiciently  proved. 

It  appears  that  there  had  been  a  previous 
trial  of  this  defendant  for  the  theft  of  this 
same  animal,  under  an  indictment  which  al- 
leged the  ownership  to  be  in  one  Sarah  Spar- 
lin.  On  that  trial  a  boy  named  George  Ma- 
loney  had  testified  for  the  state,  and  had  sub- 
sequently died.  In  the  present  case  the 
indictment  contained  four  counts,  the  first 
alleging  the  ownership  of  the  animal  In  Sa- 
rah Sparlin,  the  second  in  Arminda  Wolf, 
the  third  in  P.  L.  Smith,  and  the  fourth  in 
some  person  to  the  grand  jury  unknown.  On 
the  trial  the  evidence  of  the  deceased  witness, 
George  Maloney,  as  given  on  the  previous 
trial,  was  reproduced  by  one  Wood,  who  had 
heard  him  testify  on  that  trial.  No  objec- 
tion was  made  by  the  defense  to  the  repro- 
duction of  this  evidence  by  Wood;  and  the 
same  went  to  the  jury  without  objection  of 
any  character.  His  testimony  was  that  he 
(Wood)  had  been  of  counsel  for  defendant  on 
the  former  trial,  and  that  he  remembered  the 
boy  George  Maloney,  who  then  testified. 
Witness  then  said:  "This  boy  testified  that 
be  was  at  the  Baker  pen  oneeveningin  May, 
1886,  when  somebody  penned  some  horses 
there  in  the  pen;  that  he  fvas  at  the  pen,  on 
a  shed  or  on  the  fence,  and  saw  some  of  the 
parties  rope  a  grey  animal,  and  throw  it 
down,  and  saw  some  one  with  a  knife  in  his 
band,  but  did  not  know  who  it  was.  Some 
of  the  patties  told  him  to  get  down  and  go 
away,  and  he  did  so."  This  is  the  whole  of 
Maloney 's testimony,  as  reproduced  by  Wood. 

After  all  the  evidence  was  in,  the  district 
attorney  "nolle  prosed"  the  first  three 
counts  of  the  indictment,  and  announced 
that  he  would  claim  a  conviction  alone  npon 
the  last  count,  to- wit,  the  one  alleging  the 


ownership  of  the  animal  to  be  in  "some  per- 
son to  the  grand  jurors  unknown."  It  is  in- 
sisted that  the  whole  ease  became  changed 
after  the  count  alleging  ownership  in  Sarah 
Sparlin  was  dismissed,  and  timt  it  was  no 
longer  the  same  case  as  that  in  which  the  de- 
ceased witness,  Maloney,  had  testified;  and 
that,  being  another  and  separate  and  distinct 
case,  his  evidence  on  the  former  trial  became 
inapplicable,  inadmissible,  and  Illegal,  and 
could  not  be  used  or  further  considered  in 
support  of  any  of  the  issues  involved  in  the 
case  upon  which  the  prosecution  now  claimed 
a  conviction.  We  have  quoted  the  testi- 
mony in  full;  and  it  will  be  noted  that  at 
the  time  of  its  introduction  it  was  both  legal 
and  admissible  to  prove  the  count  alleging 
ownership  in  Sarah  Sparlin,  that  being  the 
identical  charge  in  the  indictment  on  the  for- 
mer trial.  This  is  conceded  on  the  jmrt  of 
appellant's  counsel.  It  will  be  farther  noted 
that  the  deceased  witness  testified  nothing 
as  to  ownership,  and  knew  nothing  about  it. 
The  facts  testified  to  by  him  unquestionably 
related  to  the  same  transaction,  to  the  same 
defendant,  and  to  the  same  animal  as  were 
involved  in  the  former  trial,  and  were  as  per- 
tinent to  the  one  case  bs  the  other.  More- 
over, the  right  to  be  confronted  by  the  wit- 
ness, as  to  his  testimony,  and  the  right  of 
cross-examination,  had  been  fally  accorded 
to,  and  exercised  by,  the  defendant  at  the 
former  trial.  More  than  that,  the  facts  de- 
posed to  by  this  witness  only  tended  to  show 
that  the  animal  was  thrown  down,  and  de- 
fendant's brand  picked  upon  her,  in  Baker's 
pen;  and  these  same  facts  are  substantially 
established  by  other  testimony,  which  shows 
that  she  was  unbranded  when  she  was  taken 
up  by  defendant,  and  that  when  she  was 
seen  next  day,  at  Blalock's  pen,  by  Pool  and 
others,  she  had  defendant's  brand,  which  ap- 
peared to  have  been  picked  upon  her.  Un- 
der these  facts  and  circumstancee,  it  would 
appear  that,  to  say  the  least  of  it,  if  we  con- 
cede that  the  reproduced  evidence  was  inap- 
plicable to  the  allegation  of  ownership  in  the 
fourth  count,  simply  because  it  had  been  ad- 
mitted in  support  of  the  first  count,  which 
was  no  longer  in  the  case,  yet,  nevertheless, 
as  to  the  facts  deposed  to,  it  was  in  truth  and 
in  fact  as  applicable  to  the  one  count  as  to 
the  other,  because  the  witness  knew  nothing 
about  and  had  testified  to  nothing  concern- 
ing, the  ownership  of  the  animal.  Had  the 
witness  himself  been  alive  and  testifying, 
this  evidence  would,  beyond  question,  have 
been  admissible,  legitimate,  and  pertinent  to 
the  issue  in  the  fourth  count.  No  good  rea- 
son has  been  assigned  why,  under  the  cir- 
cumstances, its  reproduction,  he  being  dead, 
was  not  equally  as  competent  and  legitimate. 
We  are  of  opinion  that  it  was  both  competent 
and  admissible;  and  that,  even  if  It  had  been 
objected  to,  or  a  motion  made  by  defendant 
to  withdraw  it,  such  objection  or  motion 
should  have  been  overruled.  Nor  did  the 
evidence  come  within  the  rule  which  would 
require  the  court  to  limit  or  restrict  it  in  the 
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charge  to  anj  apeciflc  pnrpose.  It  was  not 
jotroduced  for  any  specific  purpose  foreign 
to  the  main  issue.  The  objection  to  tlie 
charge  of  tlie  court,  that  it  did  not  with- 
draw the  evidence,  is  untenable. 

It  is  urgently  insisted  that  the  verdict  and 
Jadginent  should  be  set  aside  on  account  of 
misconductof  the  jury,  or,  rather,  because  tlie 
verdict  was  not  a  fair  and  impartial  one  by 
reason  of  new  and  additional  testimony  or 
statements  made  to  the  jury,  in  their  retire- 
ment, and  when  they  were  considering  of 
their  findings,  by  one  of  their  number.  Affi- 
davits impeaching  the  verdict  were  made  by 
several  of  the  jurymen,  to  the  effect  that  aft- 
er consultation  they  failed  to  agree,  two  of 
their  number,  to-wit,  Lincecum,  the  foreman, 
and  one  Clayton,  standing  out  against,  and 
dissenting  from,  the  majority;  that,  in  this 
attitude  of  the  case,  another  one  of  their  num- 
ber, one  Kasberry,  stated  to  the  jury  that  the 
defendant  was  a  man  of  bad  character;  that 
be  had  been  charged  with  divers  thefts;  that 
he  had  been  known  to  harbor  thieves;  and 
that  his  (defendant's)  witnesses  were  all  of 
bad  character;  that,  after  the  statement  of 
Rasberry,  Lincecum  and  Clayton  came  over, 
and  voted  for  conviction.  On  the  trial  of 
this  issue,  which  was  presented  in  defend- 
ant's motion  for  new  trial,  two  jurors,  Lince- 
cum and  Clayton,  each  testified  that  in  find- 
ing and  agreeing  to  the  verdict,  as  returned 
by  the  jury,  they  were  not  influenced  by 
anything  which  the  juror  Rasberry  bad  said, 
but  that  they  formed  their  verdict  solely  upon 
the  law  and  testimony.  A  mere  statement 
made  by- one  juror  to  another,  or  his  fellows, 
in  reference  to  the  character  of  the  defend- 
ant, is  not  per  se  ground  for  new  trial, 
(Austin  V.  State,  42  Tex.  855;)  and,  unless 
the  verdict  was  probably  influenced  by  the 
statement  of  a  juror  to  his  fellows  as  to  the 
character  for  credibility  of  a  witness  for  de- 
fendant, a  new  trial  will  not  be  granted  on 
that  ground,  (Anschlcks  v.  8tate,  6  Tex.  App. 
521:  McKissick's  Case.  26  Tex.  App.  673,  9 
&  W.  Rep.  269;  Lucas'  Case,  27  Tex.  App. 
322,  11  S.  W.  Rep.  443;  Wlllson,  Crim.  St. 
§  2545.) 

But  while  we  have  differed  from  learned 
counsel  upon  all  the  points  heretofore  dis- 
cussed, we  are  constrained  tb  agree  with 
them  as  to  the  sufficiency  of  the  evidence. 
We  are  of  opinion  that  It  is  of  too  doubtful  a 
character,  upon  the  issue  of  fraudulent  in- 
tent, to  authorize  us  in  upholding  the  verdict 
and  judgment.  All  the  evidence  shows  the 
defendant  was  employed  in  gathering  his  sis- 
ter's horses.  He  did  not  know,  and  had 
never  seen,  the  animal  in  question.  It  was 
running  in  the  bunch  with  his  sister's  ani- 
mals. All  his  acts  with  regard  to  the  ani- 
mal were  open,  without  effort  at  conceal- 
ment; and,  to  several  offers  made  him  to  buy 
and  b<>t  the  animal,  he  declined,  because  it 
was  not  his,  but  his  sister's.  He  cut  and 
turned  out  of  those  he  had  gathered  such  ani- 
mals as  be  knew  were  not  his  sister's.  It  is 
tnie  there  la  some  evidence  showing  that  his 


brand  was  picked  on  the  animal  after  be  took 
her  into  possession ;  but,  if  he  did  so  after  he 
had  taken  the  animal,  believing  it  to  l>e  his 
sister's,  this  would  not  establish  the  fraudu- 
lent Intent  at  the  time  of  the  taking.  We 
believe  that,  under  the  facts  exhibited  on  the 
/ecord  and  the  law  as  griven  in  the  charge, 
the  verdict  is  not  supported  by  the  law  and 
evidence,  and  the  court  erred,  in  this  regard 
in  not  granting  a  new  trial.  Because  the 
evidence  is  insuflBclent,  the  judgment  is  re- 
versed, and  the  cause  remanded. 


BARKI.BT  e.  State. 
(Court  of  AppealK  of  Texas.    Oct  16, 1889.) 

CARRTINO  WB1.P0KS. 

Defendant  saw,  from  his  place  of  business, 
that  bis  brother,  at  .a  polling  place  near  by,  was 
retreating  before  several  persons,  who  were  armed 
with  sticks,  and  it  reasonably  appeared  to  him  that 
his  brother  was  in  danger  of  aenous  bodily  injury. 
He  procured  a  pistol  from  his  place  of  business, 
and  went  to  the  polling  place,  and  sncceeded  in 
quelling  the  disturbance  peaceably.  Seld,  that  be 
was  not  guilty  of  violating  Pen.  Code  Tex.  art.  163, 
prohibiting  the  carrying  of  a  pistol  within  one-half 
mile  of  a  polling  or  voting  place. 

Appeal  from  county  court,  Tarrant  county; 
W.  D.  Habris,  Judge. 

Bowlin  <b  Bowlin,  for  appellant.  Asst. 
Atty.  ffeti.  Davidson,  for  the  State. 

WiLLSOM,  J.  This  appeal  is  from  a  con- 
viction for  carrying  a  pistol  on  an  election 
day,  during  the  hours  the  polls  were  open, 
within  the  distance  of  one-half  mile  of  a  poll- 
ing or  voting  place.  Fen.  Code.  art.  163. 
The  facts  proved  are  that  an  election  was  be- 
ing held  at  Birdsville,  a  voting  place;  that, 
while  the  polls  were  open,  Jim  Barkley,  a 
brother  of  the  defendant,  became  involved  in 
a  difficulty  near  the  polling  place,  and  was 
being  followed,  and  apparently  attacked,  by 
a  crowd  of  persons,  some  of  whom  were 
armed  with  sticks  or  bludgeons.  At  this 
time  the  defendant,  who  was  a  merchant, 
was  in  bis  business  house,  about  75  yards 
from  where  the  crowd  was  advancing  upon 
his  brother.  He  was  informed  that  his  said 
brother  was  In  danger,  and  from  his  store  he 
could  see  the  crowd  advancing  upon  his 
brother;  could  see  his  brother  retreating; 
and  could  hear  the  loud  talking  of  the  crowd. 
He  armed  himself  with  a  pistol,  which  he 
kept  in  bis  place  of  business,  and  went  hur- 
riedly to  the  scene  of  the  difiiculty,  and,  in  a 
peaceable  manner,  quelled  the  distnrbance 
and  returned  immediately  to  his  store.  It  is 
clear  from  the  evidence  that  the  defendant, 
in  leaving  his  store  and  in  going  to  the  place 
of  the  dilBculty,  acted  upon  the  belief  that 
his  brother  was  in  Imminent  danger  of  be- 
ing killed,  or  seriously  injured.  He  was 
warranted  in  such  beiiiet  by  what  he  could 
hear  and  see.  It  is  furthermore  clear  from 
the  evidence  that  the  only  motive  which  act- 
uated him  in  going  to  the  place  with  the  pis- 
tol was  to  defend  his  brother  from  the  ap- 
parent impending  danger  of  being  killed,  or 
seriously  injured,  by  the  attacking  crowd. 
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Upon  the  trial,  counsel  for  defendant  re- 
quested a  special  instruction,  as  follows:  "If 
you  find  from  the  evidence  that  defendant 
carried  a  pistol  within  a  distance  of  one-lialf 
mile  of  the  Birdsville  voting  box,  during  the 
time  the  polls  were  open;  and  that,  before  he 
so  carried  the  pistol,  his  brother,  Jim  Bark- 
ley,  was  in  a  difficulty  at  or  near  such  voting 
box;  and  that  defendant  saw  him  retreating, 
with  a  number  of  persons  apparently  pursu- 
ing him,  and  apparently  about  to  do  some 
serious  bodily  injury  to  his  said  brother;  and 
that  defendant,  reasonably  believing  from 
such  appearance,  as  viewed  from  his  stand- 
point, that  his  said  brother  was  actually  in 
danger  of  such  serions  bodily  injury,  Uien 
look  the  pistol,  and  went  to  the  defense  of 
liis  brother  against  such  apparent  danger, 
and  for  that  purpose  only, — you  mnst  acquit 
the  defendant."  This  instruction  was  re- 
fused, and  the  defendant  excepted,  and  pre- 
sents this  action  of  the  court  by  proper  bill. 
In  the  charge  of  the  conrt  given  to  the  jury, 
the  issue  sought  to  be  presented  by  the  spe- 
cial instruction  is  not  submitted  to  the  jury. 
We  are  of  the  opinion  that  said  special  in- 
struction should  have  been  given.  While  the 
letter  of  the  statute  would  not  excuse,  the 
spirit  of  it  certainly  does,  when  the  purpose 
and  intent  accompanying  the  act  is  protec- 
tion against  apparent,  present,  and  serious 
-danger  to  human  life,  then  about  to  be  in- 
flicted. In  the  interpretation  of  a  penal  stat- 
ute, the  legislative  intent — the  spirit  of  the 
law — must  be  considered,  and  regarded  as  of 
■controlling  importance  and  effect;  and,  al- 
though an  act  or  omission  may  come  within 
the  strict  letter  of  a  statute  denouncing  an 
offense,  such  act  or  (Hnisaion  will  not  be  held 
an  offense,  if  it  came  not  also  within  the  in- 
tent or  spirit  of  the  law.  Mr.  Bishop  says: 
"In  favor  fA  defendants,  criminal  statutes 
-will  be  contracted  by  interpretation  bo  as  to 
-avoid  punishing  those  who,  though  breaking 
tlieir  letter,  have  not  violated  also  their 
spirit."  Ksh.  St.  Crimes,  §  281.  Again, 
this  aathor  states  the  doctrine  in  another 
form;  that  Is,  "that  the  acts,  to  be  punisha- 
ble, must  come  not  only  within  the  words  of 
the  statute,  but  also  within  its  reason  and 
spirit,  and  the  mischief  it  was  intended  to 
remedy."  Id.  §  282.  Again,  this  eminent 
author  says:  "To  punish  one  who  has  not 
violated  the  spirit  of  the  law,  however  con- 
trary to  the  letter  his  act  may  have  been,  is 
to  strike  a  blow  at  the  root  of  our  jarispru- 
dence,  as  well  as  to  wrong  the  individuaL" 
Id.  §  235. 

A  familiar  illustration  of  the  rule  under 
discussion  is  that  given  by  Blackstone  of  a 
statute  making  it  a  felony  for  any  one  to 
draw  blood  in  the  street.  This  statute  was 
construed  to  not  apply  to  a  surgeon  who  drew 
blood  from  a  person  who  had  been  seized  with 
a  tit.  We  cannot  conceive  that  it  was  the 
legislative  intent,  in  enacting  article  163  of 
the  Penal  Ck>de,  to  deprive  a  person  of  the 
right  of  using  arms  to  protect  himself,  or 
even  another,  f  i-om  death  or  serious  bodily  in- 


Jnry,  where  the  danger  Is  immediate  and  im- 
minent, and  not  merely  prospective  and  prob- 
able. Such  intent  would  be  unreasonable, 
and  in  conflict  with  natural  law.  We  would 
seriously  doubt  the  validity  of  any  enactment 
which  would  seek  to  punish  a  man  for  exer- 
cising the  inherent  right  of  necessary  self -de* 
fense.  Evidently,  there  was  no  intention 
on  the  part  of  the  defendant  to  violate  article 
163  by  the  act  of  carrying  the  .pistol.  His 
sole  purpose  in  carrying  the  pistol  was  to  de- 
fend his  brother  from  apparently  imminent, 
serious,  and  pressing  danger.  Such  act  and 
intention  we  cannot  think  come  within  the 
spirit  of  said  article,  or  within  the  mischief 
intended  to  be  remedied  thereby. 

We  aie  referred  by  the  assistant  attorn^ 
general  to  Livingston  v.  State,  3  Tex.  App. 
74,  as  a  case  Iralding  a  different  view  from 
that  we  have  herein  announced.  In  the  Liv- 
ingston Case,  it  does  not  appear  that  the 
threatened  danger  was  imminent,  immediate^ 
and  pressing.  The  defendant  proposed  to 
prove  that  his  life  was  threatened,  and  was 
in  danger,  at  the  time  it  was  charged  be 
committed  the  offense.  This  proposed  evi- 
dence was  rejected.  In  passing  upon  this 
question,  the  court  said:  "The  statute  pun- 
ishing the  carrying  of  arms  within  one-half 
mile  of  the  place  of  election  makes  no  excq>- 
tion  or  reservation  in  favor  ot  such  class  of 
cases."  We  do  not  think  our  view  of  the 
present  case  conflicts  with  the  decision  above 
referred  to.  A  mere  prospective,  anticipated, 
danger,  which  might  not  occur,  or  which 
might  be  avoided  or  prevented  by  other  means 
than  the  use  of  arms,  would  not  excuse  a 
person  from  the  operation  of  article  163-  and 
we  do  not  understand  the  Livingston  Case  as 
holding  more  than  that  such  a  state  of  facts 
furnished  an  excuse,  nnder  the  statnte.  Wa 
think  the  facts  of  the  Livingston  Case 
brought  it  within  both  the  letter  and  thespii^ 
it  of  the  statute.  We  think  it  unnecessary 
to  notice  other  questions  presented.  For 
the  error  in  refusing  the  special  instruction 
quoted  the  judgment  is  reversed,  and  the  cause 
remanded. 


Habiion  v.  Kline  «f  ol. 
(Supreme  Coxtrt  of  Arhanaat.    Nov.  16, 1888.) 

PiXTUBBS— ESTOrPIL. 

A  p«rBon  who,  as  member  of  the  town  oonn- 
cU,  agrees  that  a  town  building,  located  on  state 
land,  shall  be  removed  when  the  land  is  sold,  and 
who  subsequently  jrarchases  the  land  with  the  nn- 
derstandini;  that  the  bnUding  does  not  i>ass  with 
it,  is  estopped  from  delving  that  it  la  peraonalty 
belonging  to  the  town. 

Appeal  from  circuit  court,  Joimson county; 
O.  S.  CnNNiiraHAM,  Judge. 

The  pai-ties,  plaintiff  and  defendant  et  aL, 
live  at  the  town  of  Coal  Hill.  They,  with 
other  citizens,  subscribed  to  a  fund  to  build  a 
cityjaiL  Plaintiff  (who  was  then  amember  of 
the  town  council)  and  defendants,  with  other 
citizens,  determined  to  locate  said  jail  on 
school  land,  belonging  to  the  state,  adjoining 
the  town,  and  agreed  that,  whenever  the 
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state  sold  said  land,  they  would  moTe  the 
house  ofl  to  other  land  to  be  provided  by  the 
town.  At  the  sale  of  the  lot.  the  sheriff  an- 
nounced that  the  bouse  did  not  go  with  the 
land,  and  plaintiff  bought  the  land  with  that 
understanding.  Subsequently,  he  acquiesced 
in  the  use  of  the  jail  by  the  town.  At  length 
he  aunouDced  that  he  intended  tearing  down 
the  jail,  and  constructing  near  his  residence 
"a  storm-house."  Defendants  th>reupon,  at 
night,  moved  the  Jail  off  plaintiff's  land,  and 
be  brought  this  suit  for  the  alleged  trespass. 
There  was  vA^lct  and  judgment  for  the  de- 
fendants, and  the  plaintiff  appealed. 

A.  S.  MeKennon,  for  appellant.  Kline  et 
tU.,  pro  tete, 

Sandels,  J.,  (after  stating  the  facta  at 
aboce.)  A  house  built  upon  the  land  of  an- 
other without  permission  and  agreement  be. 
comes  part  of  the  realty;  but  where  permis- 
aion  is  first  obtained,  and  agreement  had  to 
that  effect,  the  building  remains  personalty. 
Under  the  facts  of  this  case,  plaintiff  Is  es- 
topped to  treat  the  building  other  than  as 
p<>rsonalty  belonging  to  the  town  of  Coal 
Hill.    Affirmed. 


Clbtslamd  «(  tU. «.  Shannon. 
(iSitprenM  Court  of  Arkansas.    Nov.  88, 1880.) 

JUDOMKKT — LiSN. 

The  lien  of  a  judgment  is  superior  to  that  of 
•D  unrecorded  mortfsge.  Following  Hawkins  v. 
PUes,  11  S.  W.  Rep.  681. 

Appeal  from  circuit  coart,  Washington 
CDonty;  J.  M.  Pittuan,  Judge. 

On  March  18.  1882,  Juvan  Bryant  and 
wife  mortgaged  a  tract  of  land  to  Alexander 
Shannon,  which  mortgage  was  not  recorded 
until  March  2,  1887.  January  13,  1885,  J. 
F.  and  John  B.  B.  Cleveland  recovered  judg- 
ment against  Bryant  on  a  liability  incurr«l 
in  1873.  This  action  was  to  foreclose  the 
mortgage,  and  said  Clevelands  were  allowed 
to  interplead  to  have  their  lien  declared  and 
enforced,  but  the  court  found  the  mortgage 
lien  superior  to  the  judgment  lien,  and  de- 
creed accordingly;  from  which  interpleaders 
appeal. 

0.  R.  Buckrur,  S.  H.  West,  and  B.  R.  D€t- 
vtdson,  for  appellants.  A.  M.  Wilson,  for 
appellee. 

Pkb  Cttbiak.  The  court  erred  in  holding 
the  lien  of  Shannon's  mortgage  superior  to 
that  of  the  judgment  of  appellants.  Haw- 
kins V.  Files,  51  Ark.  417, 11 S.  W.  Bep.  681, 
and  cases  there  cited.  While  we  can  biase  no 
judicial  determination  upon  the  facts  dis> 
closed  in  the  ease  of  Began  v.  Cleveland, 
ante,  159,  (decided  at  the  present  term,)  we 
deem  it  proper,  to  avoid  complications  re- 
specting the  land  in  controversy,  to  depart 
from  the  general  practice  in  equity  causes, 
and  to  renaand  this  cause  for  further  proceed- 
ings, and  such  decree  as  the  chancellor  may 
find  proper  upon  all  the  facts,  lieverae  and 
remand. 

T.12s.w.no.l9— 32 


SiTHEN  et  al.  «.  Mttbfht. 
(Supreme  Court  of  Arkansas.    Nov.  28, 1889.) 

TaiAL — IsSTRnCTlONS. 

Where  plaintiffs  sue  upon  a  contract  that  has 
been  altered  after  it  was  signed  by  defendant,  and 

Srooure  the  court  to  instruct  that  it  required  arat- 
Ication  of  the  coutract  by  defendant,  after  the  al- 
teration, to  give  It  validity,  thus  abandoDiug  the 
contract,  unless  the  proof  shows  a  ratification,  and 
that  issue  is  found  against  them,  they  cannot  com- 
plain of  the  action  of  the  court  in  giving  the  in- 
struction. 

Appeal  from  circuit  court.  Garland  county; 
J.  B.  Wood,  Judge. 

K.  G.  Davies,  for  appellants.  X.  Leather- 
man  and  &,  W.  Murphy,  for  appellee. 

Per  CtTRiAH.  The  plaintiffs  sued  Murphy 
upon  a  written  contract  which  the  proof 
showed  ^ad  been  altered  after  he  signed  it. 
The  alteration  consisted  in  the  addition  of  a 
clause,  the  meaning  of  which  is  obscure. 
The  plaintiffs  seem  to  have  interpreted  this 
clause,  while  constructing  the  house,  as  con- 
ferring authority  upon  the  architect  to  alter 
the  speciScations  of  the  contract,  or  to  au- 
thorize them  to  do  so.  There  was  nothing  In 
the  contract  proper  which  conferred  that  au- 
thority. At  the  trial  the  plaintiffs  treated 
the  alteration  as  material,  and  as  avoiding 
the  contract,  by  procuring  the  court  to  in- 
struct the  jury  that  it  required  a  ratification 
of  the  contract  by  Murpby,  after  the  altera- 
tion, to  give  it  validity,  but  that  they  were 
nevertheless  entitled  to  recover  upon  the  oral 
agreement  to  build  the  house,  if  the  proof 
justified  it.  That  was  an  abandonment  of 
the  written  contract,  unless  the  proof  showed 
a  ratification,  and  the  jury  found  against  the 
plaintiff  npon  that  issue.  The  record  shows 
that  the  instruction  referred  to  was  the  first 
asked  for  and  given,  and  the  plaintiff  did 
not  seek  to  save  the  question  as  to  the  mate- 
riality of  the  alteration  of  the  contract  by 
requesting  the  court  to  declare  that  it  was  nut 
material,  or  that  it  did  not  avoid  it.  Having 
tried  the  cause  upon  the  ground  of  their  own 
selection,  they  are  not  in  position  to  com- 
plain of  the  court  in  permitting  it.  Tt|js 
makes  it  unnecessary  to  consider  the  rejected 
prayers  for  instructions  in  regard  to  fraud  or 
mistake  in  executing  the  written  contract. 
Our  attention  is  not  directed  to  any  exception 
that  relates  to  the  appellants'  rights  to  recov- 
er upon  the  oi-al  contract,  and  none  Wiis  urged 
to  the  charge  given  by  the  court.  The.ex- 
ceptlon  to  the  latter  was,  in  gross,  to  a  series 
of  propositions,  some,  and  perhaps  all,  of 
which  are  correct.    AflSrmed. 


Arnett  «.  Glenn. 
{Sviprtmis  Cowrt  of  Arkajtsas.    Nov.  98, 1889.) 

Wipa's  Sbparats  Estate— Payment. 

Honey  paid  to  a  husband's  creditor  by  a 
debtor  of  the  wife  cannot  be  applied  to  the  debt  due 
the  wife  for  her  individual  money,  though  it  was 
paid  on  the  express  agreement  of  the  husband  that 
It  should  be  so  applied,  where  no  authority  of  the 
wife  is  shown  for  sach  transaction. 
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Appeal  from  circuit  court.  Independence 
county;  J.  W.  Butler,  Judge. 

Action  hy  Bertie  Arnett  against  John  W. 
Glenn,  on  a  note  given  by  defendant  to  plain- 
tiff for  money  belonging  to  lier  separate  es- 
tate. Defendant  had  paid  a  draft  drawn  by 
plaintiff's  husband  in  favor  of  a  creditor  of 
the  husband,  on  the  husband's  promise  tha't 
this  sliould  go  as  a  credit  on  plaintiff's  note. 
Plaintiff  had  no  knowledge  of  the  transaction 
until  payment  of  the  note  was  demanded, 
and  then  refused  to  ratify  it  or  allow  it  aa  a 
credit  on  the  note.  From  a  judgment  allow- 
ing it  as  a  proper  credit,  plaintiff  appeals. 

Appellant,  pro  te.  Robert  Neill,  for  appel- 
lee. 

Peb  CtniiAH.  If  the  husband  held  the 
note  with  express  authority  to  collect  it,  he 
could  only  have  made  such  collectiofi  as  would 
inure  to  the  benefit  of  liis  wife.  He  could  not 
accept  in  its  payment  the  satisfaction  of  his 
own  debt,  without  proof  that  the  wife  gave 
her  assent,  either  express  or  implied,  to  this 
misuse  of  her  funds.  Williams  v.  Johnston, 
92  N.  C.  532;  Compress  Co.  t.  Manufactur- 
ing Co.,  64  Tex.  337.'  There  was  no  proof 
that  Mrs.  Arnett  ever  authorized  such  con- 
duct. The  Judgment  is  reversed,  and  cause 
remanded. 

TlTSWOKTH  C.  rBATTENTHAL. 

(iSupreme  Cawrt  of  Arkansas.    Nov.  28, 1889.) 

L^NDLOBD'S  LiSN— RbPLBTIN— FaBTITION  OF 

Ghattbls. 

1.  Where  a  landlord  purchases  the  cotton  crop 
of  his  tenant,  though  he  thereby  extinguishes  his 
lien,  he  a<^mre8,  as  against  a  prior  mortgagee,  an 
absolute  title  to  an  undivided  Interest  in  such  cot- 
ton, eoual  to  the  amount  of  his  lien. 

8.  The  mortgagee  cannot  maintain  replevin  for 
any  particular  lot  of  such  cotton,  as  to  which  he  is 
only  an  owner  in  common  with  the  landlord,  as  re- 
plevin cannot  be  resorted  to  as  a  means  of  parti- 
tioning property  held  In  common. 

Appeal  from  circuit  court,  Logan  county; 
J.  8.  Little,  Judge. 
Replevin  by  Max  Frauenthal  against  E. 

S.  Titsworth  to  recover  two  bales  of  cotton 
the  crop  raised  by  defendant's  tenant, 
which  was  mortgaged  to  plaintiff,  but  was 
subsequently  purchased  by  defendant,  to  se- 
cure bis  rent,  and  supplies  furnished  to  the 
tenant.  There  was  judgment  for  plaintiff, 
and  defendant  appeals. 

C.  A.  Seevers,  for  appellant.  Bam  Frau- 
enthal, for  appellee. 

Per  Curiam.  The  plaintiff's  title  to  the 
two  bales  of  cotton  replevied  was  no  grreater 
than  to  the  other  bales  of  the  same  lot.  The 
landlord's  lien  was  extinguished,  as  the  court 
held,  by  the  transfer  of  the  cotton  upon  which 
the  lien  existed;  but  the  title  of  the  landlord 
to  an  undivided  interest  in  the  cotton,  equal 
in  value  to  the  amount  of  the  lien  extin- 
guished, became  absolute  by  his  purchase. 
As  to  the  remaining  interest  he  was  only  a 
purchaser  whose  riglits  were  subsequent  to 
those  of  the  mortgagee.    But  the  mortgagee 


had  not  a  superior  title  to  any  particular  part 
of  the  lot  of  cotton,  but,  at  most,  was  only 
an  owner  in  common  with  the  landlord.  Re- 
plevin cannot  be  resorted  to  as  a  means  of 
partitioning  property  held  in  common.  Hart 
v.  Morton,  44  Ark.  447,  and  cases  there  cited; 
Ward  V.  Worthington,  33  Ark.  830.  It  was 
error,  therefore,  to  allow  the  action  to  be 
maintained.    Reverse  and  remand. 


McQuEEMET  V.  Phceni^  Ins.  Co. 
(Supreme  Court  <if  ArkamaoM.  Sov.  88, 1889.) 
Insuranob — CoNDrnoNB  ot  Polict. 
A  policy  of  Insurance  on  a  dwelling-house 
and  a  house  to  let,  which  stood  close  together,  pro- 
vided that  "if  the  above  premises  shall  become  va- 
cant or  unoccupied     •      •    •     this  policy  shall 
cea8e,"etc.    The  Insaranoe  was  for  separate  sums, 
bat  the  consideration  paid  was  a  gross  sum.    The 
buildings  were  destroyed  when  the  dwelling-house 
alone  was  occupied.    Held,  that  the  contract  was 
indivisible,  and  that  the  premises  were  not  va- 
cant, within  the  policy,  so  as  to  discharge  the  com- 
pany from  liability  for  loss  of  the  other  house. 

Appeal  from  circuit  court,  Garland  county; 
J.  B.  Wood,  Judge. 
X.  Leatherfitan,  for  appellant. 

Heminovtat,  J.  The  appellant  brought 
suit  against  the  appellee  upon  a  policy  of  in- 
surance, whereby,  in  oorffeideration  of  a  stated 
premium,  it  insured  him  ag^ainst  loss  by  fire 
in  the  sum  of  $1,(KK);  the  amount  being  ap- 
portioned as  follows:  $600  upon  a  residence, 
and  $400  upon  a  frame  house,  to  let.  It 
was  alleged  and  admitted  that  both  houses 
were  destroyed  by  fire  during  the  term  of 
policy.  The  policy  contained  the  following 
clause:  "If,  during  this  insurance,  the 
above-mentioned  premises  shall  become  va- 
cant or  unoccupied,  or  if  the  occupation  or  the 
possession  of  such  premises  is  changed,  ex- 
cept as  herein  specially  agreed  to,  in  writing, 
upon  this  policy,  then  and  from  thenceforth, 
so  lung  as  the  same  shall  continue  vacant  or 
unoccupied,  or  shall  be  so  appropriated,  ap- 
plied, or  used,  this  policy  shall  cease,  and  be 
of  no  force  and  effect."  The  two  bouses 
covered  by  the  policy  were  about  80  feet 
apart,  and  in  the  same  inclosure.  At  the 
time  of  the  fire  one  was  occupied  by  the  as- 
sured, as  a  residence,  while  the  other  was  un- 
occupied. The  company  paid  the  loss  on  the 
residence,  but  declined  to  pay  the  loss  on  the 
other  house,  because  it  was  vacant.  The  as- 
sured instituted  this  suit  to  recover  the  loss 
upon  the  latter  bouse.  The  controversy  de- 
pends upon  the  construction  of  the  danae 
recited.  The  appellant  contends  that  the  two 
houses  comprised  the  premises,  within  its 
meaning,  and  that  the  premises  were  occu- 
pied so  long  as  either  house  was  occupied. 
The  appellee  contends  that  each  house  com- 
prised separate  premises,  within  its  mean- 
ing, and  that  upon  either  house  becoming 
vacant  the  insurance  upon  it  was  suspended. 
The  court  sustained  the  contention  of  appel- 
lee; and  this  raises  the  only  question  present- 
ed for  our  consideration.    The  appellee  in- 
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Bmed  two  booses,  for  separate  sums.  The 
consideration  paid  was  a  gross  sum.  The 
rate  of  insurance  is  not  disclosed.  Whether 
it  was  tiie  same  upon  each  bouse,  or  differ- 
ent, does  not  appear. 

The  construction  of  this  and  aimilar  clauses 
in  policies  of  insurance  has  often  received  ju- 
dicial consideration;  and  there  is,  perhaps, 
no  qupstion  upon  which  the  conflict  between 
difFerent  courts  is  more  clearly  defined.    An 
examination  satisfies  us  that  the  cases  de- 
cided in  different  courts  cannot  be  harmon- 
ized; and  we  have  attempted  to  ascertain 
and  follow  those  most  in  consonance  with 
correct  principle.     The  learned   judge  who 
tried  this  cause,  following  one  line  of  decis- 
ion, seems  to  have  considered  that  the  clause 
slioiild  be  construed  In  the  same  way,  in  this 
contract,  as  a  like  provision  would  be  con- 
strued in  a  several  policy  on  each  of  the  sub- 
jects insured.     In  other  words,  that  the  con- 
tract, though  entire  in  form,  is  divisible  in 
substance.    That  it  was  competent  for  the 
parties  to  make  suefa  a  contract  is  conceded. 
That  they  so  intended  is  not  obvious  from 
the  clause  under  consideration.    The  natural 
significance  of  the  terms  employed  is  that 
if  the  entire  premises  should  become  vacant 
the  entire  policy  should  cease  during  such 
vacancy.    If  the  parties  had  intended  to  make 
a  separate  contract  as  to  each  subject  of  the 
contract,   their  purpose    might   have  been 
easily   accomplished  by  saying  that  if  the 
premises,  or  any  part  thereof,  should  become 
vacant,   the   insurance,  pro   tanto,   should 
erase.  -  Snch  intention  is  often  so  manifested 
in  similar  policies;  and  we  see  no  reason 
why  it  would  not  have  been  done  in  this  case, 
if  it  had  been  entertaineil.    Mr.  Parsons  says: 
''If  the  consideration  to  be  paid  is  single  and 
entire,  the  contract  must  be  held  to  be  entire, 
although  the  subject  of  the  contract  may  con- 
sist of  sevend  distinct  and  wholly  independ- 
ent items."    2  Pars.  Cont.  519;  Johnson  v. 
Johnson.  S  Bos.  &  P.  162;  Miner  v.  Brad- 
ley, 22  Pick.  457.    In  the  case  of  McClurg  v. 
Price,  59    Pa.  St.  420.  it  is  said:    "If  the 
consideration  is  single,  the  contract  is  entire, 
whatever  the  numtwr  or  variety  of  the  items 
embraced  in  its  subject."     Our  attention  is 
called  to  no  case  in  which  the  correctness  of 
this  statement  of  the  general  rule  is  denied 
or  questioned.    It  has  been  stated  and  ap- 
proved by  many  authors  and  courts.   But  it  is 
said  ttiat  "a  policy  of  Insurance  is  a  contract 
sodiffereut  from  those  in  which  these  g^eneral 
roles  have  been  laid  down  that  it  is  doubtful 
whether  they  can  be  applied  to  this  peculiar 
contract,  or  is  what  manner  the  application 
oftbena  should  be  made."     Quarrier  v.  In- 
surance Co..  10  W.  Ya.  680.    In  what  the 
difference    consists,  or  why  those    general 
rales  which  the  wisdom  of  our  jurisprudence 
has  formulated  to  govern  in  tbe'cousideration 
of  contracts  should  not  be  applied  in  constru- 
ing insorance  policies,  is  not  stated,  nor  ap- 
parent to  as.     We  can  see  no  good  reason 
why  a  contract  which,  if  made  between  in- 
dividuals, would  be  entire,  should  be  divisible 


if  made  between  an  individual  and  an  insur- 
ance company.  Mr.  Wood  and  Mr.  Mayeach 
seems  to  think  that  the  general  rule  applies  to 
insurance  policies;  and  that,  where  the 
amount  of  insurance  is  apportioned  to  dis- 
tinct items,  but  the  premium  paid  is  gross, 
the  contract  is  entire.  May,  Ins.  §§  189, 277; 
I  "V^ood,  Ins.  884.  This  view  is  sustained  by 
the  coui'ts  of  last  resort  in  the  states  of  Maine, 
Massachusetts,  Pennsylvania,  Maryland,  Vir- 
ginia, Wisconsin,  Michigan,  and  Minnesota. 
It  receives  support  from  the  courts  of  New 
Hampshire  and  Vermont,  although  not  ex- 
pressly approved  by  them;  and  the  supreme 
court  of  West  Virginia,  in  a  case  much  like 
the  one  before  us,  held  the  contract  entire. 
Day  Y.  Insurance  Co.,  51  Me.  91;  Lovejoy  v. 
Insurance  Co.,  45  Me.  472;  Richardson  v.  In- 
surance Co.,  46  Me.  394;  Friesmuth  v.  Insur- 
ance Co.,  10  Cush.  587;  Kimball  v.  Insurance 
Co.,  8  Gray.  83;  Lee  v.  Insurance  Co.,  3 
Gray,  583;  Gottsman  v.  Insurance  Co.,  56 
Pa.  St.  210;  Association  v.  Williamson.  26  Pa. 
St.  196:  Insurance  Co.  v.  Assum,  5  Md.  165; 
Bowman  v.  Insurance  Co.,  40  Md.  620;  Moore 
V.  Insurance  Co.,  28  Grat.  508;  Hinraan  v. 
Insurance  Co.,  86  Wis.  159;  Schumitsch  v. 
Insurance  Co.,  48  Wis.  26.  3  N.  W.  Rep.  595; 
Insurance  Co.  v.  Resh,  44  Mich.  55.  6  N.  W. 
Rep.  114;  Platb  v.  Association,  23  Minn. 
479;  McGowan  v.  Insurance  Co.,  54  Vt.  211; 
Baldwin  v.  Insurance  Co.,  60  N.  H.  422; 
Bryan  v.  Insurance  Co.,  8  W.  Va.  605.  Op- 
posed to  this  view,  we  find  decisions  of  the 
courts  of  last  resort  in  the  states  of  New 
York,  Illinois,  Missouri,  Kentucky,  and  Ne- 
braska, and  the  decision  before  referred  to, 
in  Quarrier  v.  Insurance  Co.,  supra.  Mer- 
rill v.  Insurance  Co..  73  N.  Y.  462;  Insurance 
Co.  V.  Anapow,  51  111.  288;  Insurance  Co.  v. 
Lawrence, 4  Mete.  (Ky.)9;  Koontz  t.  Insur- 
anc  Co.,  42  Mo.  126;  Loelmer  v.  Insur- 
ance Co..  19  Mo.  628;  Insurance  Co.  v. 
Schreck,  43  N.  W.  Rep,  340.  The  force  of 
the  Kentucky  case  is  much  impaired  by  the 
fact  that  it  relied  on  the  case  of  Clark  v.  In- 
surance Co.j  6  Cush.  342,  which  has  never 
been  followed  in  its  own  state,  but  impliedly 
overruled  in  several  later  cases.  The  New 
York  supreme  court  had  held  such  contracts 
entire  before  the  case  of  Merrill  v.  Insur- 
ance Co.,  supra,  was  decided,  (Smith  v.  In- 
surance Co.,  25  Barb.  497;)  and  since  then  the 
superior  court  of  the  state  hiis  held  such  a  con- 
tractentire,  (Herrman  v.  Insurance  Co.,  45  N. 
Y.  Super.  Ct.  402.)  The  case  of  Merrill  v. 
Insurance  Co.,  supra,  is  placed  upon  the  fact 
that  there  was  a  separate  valuation  of  the 
subjects  of  insurance.  It  is  more  reason- 
able, we  think,  to  hold  that  the  sole  effect  of 
the  apportionment  of  the  amount  of  insur- 
ance to  the  different  subjects  insured  is  to 
limit  the  extent  of  the  insurer's  risks  upon 
each  item  to  the  amount  named.  It  cannot 
be  said  to  make  a  several  contract  as  to  each 
subject  of  insurance;  for  a  consideration  is 
necessary  to  each  contract,  and,  the  consid- 
eration being  in  gross,  there  is  no  way  to  ap- 
portion it  to  the  several  contracts,  so  as  to 
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BUBtaln  each  bj  its  proper  consideration.  It 
wouM  not  do  to  apportion  it  according  to  the 
amount  of  the  risks  upon  the  different  items; 
for  it  is  not  true  that  the  rates  are  uniform, 
but  they  vary  according  to  the  hazard  of  the 
risk.  This  court,  in  the  case  of  Jaclcson  v. 
Jones,  22  Ark.  158,  held  a  contract  to  sell 
1,500  bushels  of  wheat  at  40  cents  per  buH^el 
to  be  an  entire  contract.  There  the  subject 
of  the  contract  was  divisible  and  the  consid- 
eration apportionable;  but  the  parties  had 
manifested  a  desire  to  make  one  contract, 
and  not  1,500,  and  the  court  declined  to  sub- 
stitute, by  construction,  other  contracts  for 
the  one  made  by  them.  That  contract  was 
much  more  favorable  to  the  contention  of  the 
appellee  than  the  one  we  are  considering. 
The  undertakings  of  the  appellee  are  divis- 
ible, and  might  be  the  subject  of  several  con- 
tracts ;  but  the  consideration  paid  by  the  ap- 
pellant was  not  divisible,  upon  any  basis  dis- 
closed by  the  contract,  and  there  could  not 
be  a  division  into  several  contracts,  unless 
there  could  be  an  apportionment  to  each  of 
its  appropriate  consideration.  Determined 
by  the  ordinary  rules,  this  contract  was  en- 
tire. We  see  no  reason  why  it  should  be  de- 
termined by  any  other  rule.  As  it  was  en- 
tire, the  two  bouses  comprised  the  premises; 
and,  so  long  as  one  of  them  was  occupied, 
the  policy  was  not  suspended.  The  judgment 
is  reversed,  and  the  cause  remanded  for  a  new 
trial. 


NiCHOiiS  V.  State. 
(Court  of  Appeals  of  Texas.    Oct  19, 1889.) 

ThBFT— IXDIOTMBKT— VbHUB. 

1.  Pen.  Code  Tex.  art.  727,  provides  that  if  the 
property  came  into  the  possesBion  of  a  person  ac- 
cused of  theft,  by  lawful  means,  the  subsequent 
appropriation  of  it  is  not  theft;  but  if  the  taking, 
tnough  lawful,  was  obtained  by  any  false  pretext, 
or  wfth  any  intent  to  deprive  the  owner  of  the  val- 
aei,  and  appropriate  the  property,  and  the  game  is 
BO  appropnated,  the  theft  is  complete.  Defend- 
ant was  indicted  for  general  theft,  and  the  evi- 
dence Bbowed  that  the  stolen  property  was  handed 
to  him  by  the  owner,  and  that  the  theft  might 
have  been  committed  by  his  retaining  it.  Held, 
that  the  court  should  have  instructed  that,  in  or- 
der to  convict,  the  jury  must  find  that  the  intent 
to  deprive  the  owner  of  the  value  of  the  property 
existed  at  the  very  time  of  acquisition. 

2.  Since  Pen."  Code  Tex.  arts.  744,  74S,  define 
theft  from  the  person  as  a  distinct  offense,  and  es- 
sentially different  from  ordinary  theft,  one  cannot 
be  convicted  thereof,  under  an  indiotmentfor  ordi- 
nary theft. 

8.  The  venue  of  a  prosecution  for  theft  from 
the  person  is  confined  to  the  county  wherein  the 
offense  was  committed. 

Appeal  from  district  court.  Dallas  county; 
R.  E.  Burke,  Judge. 
Asst.  Atty.  Qen.  Davidson,  for  the  State. 

White,  P.  J.  Appellant  was  convicted, 
in  the  district  court  of  Dallas  county,  for  the 
theft  of  a  watch,  alleged  by  the  indictment  to 
have  been  stolen  in  Limestone  county,  and 
subsequently  brought  by  the  accused  in- 
to Dallas  county.  With  regard  to  the  origi- 
nal taking,  the  evidence  of  the  prosecuting 
witness,  Mastop,  was  to  the  effect  that  he 


handed  his  watch  to  the  defendant,  to  look  at, 
in  Kosse,  Limestone  county,  but  that  he  is  nut 
certain  whether  the  defendant,  after  he  had 
looked  at  and  examined  it,  handed  it  back  to 
him  or  not.  His  best  recollection  was  that 
defendant  did  not  return  it  to  him.  He 
states,  however,  that,  if  defendant  did  return 
him  the  watch,  then  be  is  certain  he  (Mas- 
top)  put  it  in  his  pants  pocket  before  going 
to  sleep;  and  that  after  he  woke  up  he  found 
his  watch  pocket  on  the  door,  and  the  watch 
gone;  that,  if  defendant  returned  him  the 
watch,  be  put*  It  in  bis  pants  pocket,  in 
which  case  it  must  have  beeni  taken  out 
while  he  (Mastop)  was  asleep,  and  without 
his  knowledge.  He  was  not  sure  if  the  watch 
was  given  back  to  him,  but  be  thought  it 
was  not. 

Two  theories  clearly  present  themsf  Ives  up- 
on this  state  of  facts:  (1)  Theft  of  property, 
the  possession  of  which  was  lawfully  ac- 
quired ;  (2)  Theft  from  the  person. 

Mastop  handed  his  watch  to  defendant, 
and  defendant's  possession  of  the  same  was 
therefore  originally  lawful.  In  order  to 
make  defendant  guilty  of  theft,  under  the 
circumstances,  the  state  was  further  required 
to  show,  either  that  the  possession  of  the 
propeily  was  obtained  by  a  false  pretext,  or 
that,  at  the  very  time  the  possession  of  tlie 
property  was  obtained  by  the  accused  thus 
lawfully,  there  existed  in  his  mind  the  fraud- 
ulent intent  to  deprive  the  owner  of  the  val- 
ae  of  the  property,  and  to  appropriate  the 
same  to  his  own  use,  and  that  he  did  so  ap- 
propriate the  property.  The  fraudulent  in- 
tent must  have  existed  at  the  very  time  of 
acquiring  the  possession  of  the  property,  be- 
cause no  subsequent  fraudulent  intent,  and 
no  subsequent  fraudulent  conversion  or  ap- 
propriation, would  l)e  sufficient  to  establish 
his  fraudulent  intent  at  the  time  of  the  ao- 
quisition.  Pen.  Gkxle,  art.  727  ;>  Willson. 
Crim.  St.  ^8  1268,  1269;  Guest's  Case,  24 
Tex.  App.  235,  5  S.  W.  liep.  840;  Cunning- 
ham's Case,  27  Tex.  App.  480,  11  S.  W.  Rep. 
485;  Graves'  Case.  25  Tex.  App.  333,  8  S. 
W.  Rep.  471.  Defendant  was  indicted  sim- 
ply for  the  theft  of  the  property.  To  have 
held  iiim  liable  for  a  conversion  of  property, 
after  he  had  lawfully  acquired  possession 
thereof,  under  the  provisions  of  the  act  of 
March  8,  1877,  (Pen.  Code,  art.  742o;  Will- 
son,  Crim.  St.  §  1292,)  it  would  have  been  es- 
sential that  the  indictment  should  have 
charged  conversion  by  a  bailee.  Proof  which 
would  support  a  conviction  for  tlie  theft  de- 
fined by  the  said  act  of  March  8,  1877,  (Pen. 
Code,  art.  742a,)  would  not  authorize  a  con- 
viction for  theft  under  an  indictment  t<x 
general  theft.    Taylor's  Case,  25  Tex.  App. 


-  This  article  provides  that,  if  the  property  camo 
into  the  possession  of  a  person  accused  of  theft  by- 
lawful  means,  the  subsequent  appropriation  of  it  is 
not  theft;  but,  if  the  taking,  though  lawful,  wb» 
obtained  by  any  false  pretext,  or  with  any  intenb 
to  deprive  the  owner  of  the  value,  and  appropriate 
the  property,  and  the  same  Is  BO  approprutra,  ths 
theft  is  complete. 
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97.  7  S.  W.  R«p.  861.  The  indictment  being 
for  general  theft,  and  the  poesession  of  the 
defiant  being  a  possession  acqtiired  from 
and  with  the  consent  of  the  owner,  and 
therefore  lawful,  the  coart  should,  as  part  of 
the  law  applicable  to  tlie  facts  of  this  phase 
of  the  case,  have  instructed  the  jury  aubstan- 
tiallrthat  before  they  could  convict  in  the 
ease  they  must  find  that  the  intent  to  deprive 
the  owner  of  the  value  of  the  property  exist- 
ed at  the  very  time  of  the  acquisition,  and 
that,  unless  they  so  found,  no  subsequent 
fraadulent  Intention,  appropriation,  or  con- 
version would  make  his  previous  original  and 
lawful  taking  theft.  Pen.  Ck)de,  art.  727; 
Willson,  Crim.  St.  §§  1268,  1269.  The 
learned  trial  judge  did  not  instruct  the  jury 
as  to  these  well-established  principles  of  law. 
— principles  which  were  directly  applicable 
to  the  case,  as  made  by  the  allegations  and 
proof.  In  so  far  as  general  theft  of  the  prop- 
erty was  concerned;  and  the  charge  was  con- 
sequently defective,  in  not  setting  forth  dis- 
tinctly the  law  applicable  to  the  case. 

With  regard  to  the  second  theory  or  phase 
of  the  case.  If,  after  acquiring  possession  of 
the  wiitcb,  to  look  at  it,  defendant  returned 
it  to  Mastop,  the  owner,  and  Mastop  placed 
it  in  bis  pocket,  and  went  to  sleep,  and  if, 
daring  the  sleep  of  MHstop,  defendant  pri- 
vately stole  the  watch  from  his  person,  with- 
out the  knowledge  of  said  Mastop.  then  de- 
fendant would  be  guilty  of  a  different  oSense 
from  that  stated  in  the  indictment;  that  is, 
the  speci&c  offense  denounced  by  our  Code  as 
*tlieft  from  the  person,"  (Pen.  Code,  arts. 
744.  745.)  and,  this  offense  being  essentially 
different  from  ordinary  theft,  a  conviction 
thereof  could  not  be  had,  under  an  indict- 
iDent  for  ordinary  theft.  Harris  v.  State,  17 
Tex.  App.  132;  Graves'  Case,  25  Tex.  App. 
833,8  8.  W.  Kep.  471;  Willson,  Crim.  St.  g 
1312.  The  learned  trial  judge  submitted  no 
inatruction  to  the  jury  upon  this  phase  of 
the  case^  and  refused  a  requested  special  in- 
tlruction  presenting  the  law  applicable 
thereto. 

Again,  another  and  important  view  of  the 
fncts  is  that,  if  the  case  made  was  one  of 
"theft  from  the  person,"  then  the  district 
court  of  Dallas  county  would  have  no  juris-* 
diction  to  try  said  case,  because  such  offense 
could  only  be  legally  prosecuted  in  the  coun- 
ty of  the  venue  where  the  offense  was  com- 
pleted, to-wlt,  in  Limestone  county.  When 
s  party  is  prosecuted  in  a  county  other  tlian 
that  in  which  the  theft  was  committed,  a 
complete  offense  must  be  shown  in  the  coun- 
ty of  the  prosecution,  in  order  to  warrant  a 
eoDTiction.  Roth  v.  State,  10  Tex.  App.  27. 
"Theft  from  tbe  person  "  can  transpire  unly  in 
the  county  where  tlie  Hclual.  overt  act  of  tak- 
ing was  committed,  and  can  be  prosecuted 
unly  in  the  county  where  the  act  whs  commit- 
ted. It  cannot,  like  ordinary  theft,  be  prose- 
cuted in  any  county  through  or  into  which  the 
thief  may  carry  tbe  property.  Gage's  Case, 
22  T«.  App.  123,  2  S.  W.  Rep.  638;  Clark's 
Case,  28  Tex.  App.  612,  5  S.  W.  Rep.  178; 


Willson,  Crim.  St.  §  1312;  West  r.  State,  12 
8.  W.  Rep.  685.  For  the  errors  pointed  out 
and  discussed  the  judgment  is  reversed,  and 
tbe  cause  remanded. 


Jackson  v.  Statb. 
(Court  of  Appealt  of  Texas.    Oct.  SB,  1880.) 
llnRDSK— BvisEVOT— iNsnnonotra. 
1.  On  a  trial  for  murder,  oommltted  aa  the  re- 
sult of  a  quarrel,  where  there  Is  evidence  that  de- 
fendant had  In  good  faith  abandoned  the  orli^iDal 
difflcDlty,  and  that  deceased  and  his  wife  renewed, 
provokedi,  and  pressed  the  conflict,  defendant  is  en- 
titled to  an  instruction  as  to  the  law  In  oaaa  of 
abandoDinent  of  the  diiBculty  b.v  defendant. 

3.  Evidence  of  a  former  attack  on  defendant 
by  deceased,  with  a  knife,  is  competent,  as  tending 
to  support  evidenoe  given  on  tne  trial  that  de- 
ceased was  a  violent  and  dangerous  man,  and  pro- 
voked the  difficulty  which  reunited  In  his  death. 

8.  Such  evidence  is  also  admissible  where 
thnre  was  evidenoe  of  former  threats  by  deoeased 
against  defendant,  as  tending  to  show  that  defend- 
ant acted  in  self-defense  in  killing  deoeased. 

4.  There  being  evidence  that  defendant  pro- 
voked the  quarrel,  the  court  Instructed  that  to  one 
who  brings  on  an  affray.  Intending  to  wreak  his 
malice,  the  plea  of  self-defense  is  not  available, 
though  his  own  life  is  imperiled,  and,  if  defendant 
provoked  a  contest,  "with  the  apparent  intention 
of  killing,  or  doing  some  serious  bodily  injury, "  he 
is  guilty  of  murder,  though  he  may  have  done  the 
killing  suddenly,  without  deliberation,  and  to  save 
his  own  life;  but  if  the  slayer  provoked  the  oon- 
test "  wlthoDt  any  intention  to  kill  or  inflict  serious 
bodily  injury, "  and  did  the  killing  suddenly,  with- 
out deliberation,  it  would  be  manslaughter.  Beli, 
that  the  instruction  was  correct,  and  it  was  uroper 
for  the  court  to  underscore  the  quoted  portion,  so 
as  to  direct  the  jury's  attention  specially  to  the  in- 
tent with  which  defendant  provoked  the  dilBcul^, 
and  the  law  as  controlled  by  such  intent. 

Appeal  from  district  court.  Freestone  ooan- 
ty;  RuFUS  Hardy,  Judge. 

The  conviction  was  for  manslaughter.  The 
proof  for  the  state  shows  that  defendant  and 
deceased  met  at  a  party  on  the  fatal  night; 
that  the  defendant  accused  the  deceased  of 
circulating  slanderous  reports  about  him: 
that  the  deceased  denied  having  done  so;  that 
defendant  thereupon  proposed  to  take  de- 
ceased to  a  certain  house,  to  prove  the  charge 
by  a  certain  person:  that  the  deceased  refused 
to  go;  that  defendant  thereupon  demanded 
that  deceased  should  leave  the  yard  with  him, 
to  "settle"  the  difficulty;  that  deceased  re- 
fused to  go,  whereupon  the  defendant  seized 
him.  to  drag  him  out  of  the  yard ;  that  a 
scuifle  ensued  in  the  conrse  of  which  the  de- 
ceased strnclt  the  defendant  with  a  steelynrd 
pea,  and  the  defendant  fatally  cut  tlie  decensed 
with  a  knife.  The  evidence  for  the  defense 
was  to  the  effect  that  the  defendant  taxed  the 
deceased  with  circulating  lies  about  him ;  that 
the  deceased  denied  the  chargo.  and  proposed 
to  confront  the  defendant's  informant  that 
night  with  his  denial;  that  defendant  refused 
to  go  that  night,  upon  the  plea  that  it  was 
too  late;  that  deceased,  acting  with  his  wife, 
who  had  joined  him.  pressed  the  discnssion 
to  a  quarrel;  that  defendant  left  the  yard, 
protesting  that  he  would  have  no  difficulty 
with  deceased:  that  then,  urged  by  his  wife 
to  go  out  of  the  yard,  the  deceased  followed 
the  defendant,  and  struck  him  a  severe  blow 
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with  a  steelyard  pea;  that  the  two  then 
"clinched;"  and  that,  in  the  scuffle,  the  de- 
fendant inflicted  the  fatal  cut.  The  charge 
of  the  court,  referred  to  in  the  opinion,  reads 
as  follows:  "You  are  further  instructed,  as 
a  qualification  of,  and  in  addition  to,  para- 
graphs 3, 4, 5,  and  6,  just  read,  of  this  charge, 
that  to  one  who  brings  on  an  affray,  or  who 
prepares  himself  for  an  encounter,  in  which 
be  intends  to  wreak  his  malice,  the  plea  of 
self-defense  is  not  available,  though  his  own 
life  is  Imperiled  in  the  affray.  If  the  slayer 
provoked  a  contest  with  the  deceased,  with 
the  apparent  intention  of  killing  him.  or, 
doing  him  some  serious  bodily  injury,  he  is 
guilty  of  murder.  Although  he  may  have 
done  the  act  of  killing  suddenly,  without  de- 
liberation, and  in  order  to  save  his  own  life, 
the  law  allows  no  justiflcation  in  such  case, 
and  DO  reduction  of  the  grade  of  homicide  be- 
low, that  of  murder.  But  if  the  slayer  pro- 
voked the  contest,  but  provoked  tt  without 
any  intention  to  kill,  or  inflict  .serious  bod- 
ily injury;  and  suddenly,  without  delibera- 
tion, did  the  act  of  killing, — while  the  hom- 
icide would  not  be  justiUable,  it  would  be 
manslaughter.  If  a  person  by  his  own 
wrongful  act,  bring  about  the  necessity  of 
taking  the  life  of  another,  to  prevent  being 
himself  killed,  hn  cannot  say  that  such  kill- 
ing was  in  his  necessary  self-defense:  but  the 
killing  will  be  imputed  to  malice,  express  or 
impli»],  by  reason  of  the  wrongful  act  that 
brought  it  abouti  or  malice  from  which  it 
was  done." 

J.  D.  Childs,  for  apppllant.    Aiat.  Atty. 
(ten.  Davidson,  for  the  State. 

Wn-LSON,  J.  We  are  unable  to  perceive 
the  soundness  of  the  objections  urged  by 
counsel  for  the  defendant  to  the  charge  of  the 
court.  Instructions  upon  the  law  governing 
where  a  difSculty  has  been  provoked  by  the 
defendant  were  demanded  by  the  evidence. 
Upon  this  phase  of  the  case  the  law  is  cor- 
rectly expressed  in  the  charge,  without  un- 
necessary repetition,  and  without  giving  it 
undue  prominence.  That  certain  words  in 
the  charge  were  underscored  is  an  objection 
which  seems  to  us  to  be  hypercritical,  and 
without  merit.  The  purpose  of  the  under" 
scoring  is  manifest,  and  could  not  have  been 
misconstrued  by  the  j  ury.  That  purpose  was 
to  attract  the  attention  of  the  jury  to  the  In- 
tent with  which  the  defendant  provoked  the 
difficulty,  if  he  did  it,  and  the  law,  as  con- 
trolled by  such  intent.  It  was  favorable  to 
the  defendant  in  this  respect.  In  all  respects, 
we  think  that  the  charge  of  the  court,  as  to 
the  issues  submitted  by  it,  is  full,  sufficient, 
and  correct.  But  we  are  of  opinion  that  the 
evidence  required  an  instruction  as  to  the  law 
in  case  of  an  abandonment  of  the  difficulty  by 
the  defendant.  Such  instruction  was  re- 
quested by  counsel  for  defendant,  and  was 
refused.  In  this  refusal,  we  think,  the  court 
erred.  There  is  evidence  in  the  record  tend- 
ing to  show  that  the  defendant  had  in  good 
faith  abandoned  the  original  difficulty,  and 


that  the  deceased  and  his  wife,  aeUng  to- 
gether, renewed,  provoked,  and  pressed  the 
conflict  which  resulted  fatally  to  deceased. 

Other  errors  are  assigned  and  insisted  upon 
by  counsel  for  defendant,  only  one  of  which 
we  shall  discuss,  as  the  remainder  are  of  a 
character  not  likely  to  arise  on  another  triid. 
Defendant  offered  to  prove  that  a  few  days 
prior  to  the  homicide  the  deceased  had  mxde 
an  unprovoked,  violent  attack  upon  him, 
with  a  knife,  attempting  to  take  his  life. 
Upon  objection  made  by  the  state,  said  pro- 
posed evidence  was  rejected,  upon  the  ground 
ttiat  it  was  irrelevant.  We  think  the  evi- 
dence should  have  been  admitted.  It  was 
rendered  pertinent  and  competent  by  other 
evidence  adduced  on  the  triid.  It  tended  to 
support  the  theory  of  the  defendant  that  the 
deceased  was  a  violent  and  dangrerous  man, 
and  provoked  and  pressed  the  difficulty  which 
resulted  In  his  death.  It  was  admissible,  also, 
upon  the  same  ground,  of  threats  made  by 
deceased,  as  tending  to  show  that  defendant, 
in  killing  deceased,  acted  in  self-defense.  Be- 
cause of  the  errors  we  have  speciBed  the  judg- 
ment is  reversed,  and  the  cause  remanded. 


FiTiXEM  9.  State. 

(Court  of  Appeals  of  Texas.    Oct  83, 1889.) 

llDBDEB— EVIDENCI. 

On  a  trial  for  murder  a  woman  testified  that 
a  few  hoars  before  the  murder  she  saw  defendant 
and  a  companion  on  the  street;  that  thej  asked  de- 
ceased to  lend  them  money;  that  on  bis  refusal 
defendant  said,  "I  will  lay  your  body  down  and 
have  all  yonr  money  by  morning;"  that  defendant 
af  terwtiras  was  in  a  retired  place,  apparently  tir- 
ing to  open  a  knife,  and  asked  her  where  deceased 
hiS  gone:  and  that  two  hours  later  she  saw  de- 
ceased, lying  face  down,  near  by.  She  also  iden- 
tified a  knife  in  evidence  as  one  whioh  she  had 
borrowed  of  defendant  before  the  killing.  A  wit- 
ness testified  that  the  knifeiaevidenoe  belonged  to 
him ;  that  defendant  had  borrowed  it,  in  the  pres- 
ence of  four  others ;  and  that  it  had  been  returned 
to  his  pocket  while  he  waa  abed.  Four  witnesses 
testified  that  they  were  present  at  the  time  defend- 
ant was  said  to  have  borrowed  the  knife,  and  that 
he  did  not  then  borrow  it.  A  physician  testified 
that  he  examined  the  knife,  and  found  dried  blood 
on  it.  Held,  that  the  evidenoe  was  InsoffloieDt  to 
convlot  of  murder. 

Appeal  from  district  court,  Tyler  county; 
J.  F.  Lanier,  Special  Judge. 

The  proof  shows  that  Drake  was  killed, 
late  at  night,  by  a  knife  stab  in  the  throat. 
The  principal  witness  was  a  woman,  who 
testified,  in  substance,  that  a  few  hours  be- 
fore the  killing  she  borrowed  a  knife  from 
the  defendant,  for  a  few  minutes;  which 
knife  she  identiHed  as  that  in  evidence.  Bn 
route  to  a  saloon  that  night,  she  saw  the  de- 
fendant and  one  New  on  the  streets  of  Woud- 
ville,  engaged  in  a  whispered  conversation. 
At  about  the  same  time  she  observed  the 
approach  of  Drake.  New  called  to  Drake  to 
lend  him  some  money.  Drake  refused  npou 
the  plea  that  he  had  no  more  than  he  needed. 
New  reminded  him  that  he  (New)  had  re- 
cently loaned  him  money.  Thereupon  de- 
fendant said  to  Drake:  "Yes,  let  us  have 
some  money.    We  have  been  gambling,  and 
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are  broke."  Drake,  who  waa  drunk,  replied: 

Ton  d d  son  of  a  b h,  you  can't  have 

my  money."  Defendant  replied:  "You  call 

me  a  son  of  a  b h  !    I  will  lay  your  d d 

body  down,  and  we  will  have  all  your  money 
by  morning."  Drake  asked:  "What  do  you 
mean?"  Defendant  laughed,  and  replied: 
"Oh,  nothing.  That  is  a  way  we  have  of 
talking."  Defendant  and  New  then  walked 
off;  and  witness,  a  few  minutes  afterwards, 
saw  defendant,  squatted  on  the  ground  be- 
tween a  saloon  and  a  barber-shop,  apparent- 
ly trying  to  open  a  knife.  When  he  got  the 
knife  open,  he  placed  his  hand  on  the  gallery, 
and,  as  witness  passed,  asked  her:  "Do  you 
know  where  that  [man]  went  we  tried  to  get 
money  from  a  while  ago?"  Witness  replied 
in  the  negative,  and  went  into  the  saloon. 
When  she  left  the  saloon,  about  three  hours 
later,  she  saw  Drake,  lying  face  down,  on  the 
gallery.  She  learned  next  morning  that  he 
was  dead.  As  witness  was  retiring  that 
nif^ht,  after  she  got  home  from  the  saloon, 
New  came  into  her  yard,  and  called  her,  say- 
ing that  be  wanted  to  speak  to  her;  but  she 
dkl  not  go  out  to  him.  One  Ben  Horn  testi- 
fied that  the  knife  In  evidence  belonged  to 
l)im.  He  spent  the  fatal  night  at  the  de- 
fendant's house;  going  to  that  bouse  before 
supper.  When  defendant  came  to  supper  he 
borrowed  the  witness'  said  knife,  four  persons 
being  present,  and  took  it  away  with  him 
after  supper.  Witness  did  not  see  defend- 
antagain  that  night,  but  on  the  next  morning 
be  found  bis  knife  in  his  breeches  pocket, 
into  which  pocket  it  had  been  surreptitiously 
placed  after  he  went  to  bed.  A  physician 
testiHed  that  he  examined  the  said  knife  on 
the  day  after  the  killing,  and  found  a  small 
quantity  of  dried  blood  on  the  large  blade.  The 
four  witnesses  in  whose  presence  Horn  testi- 
fied he  loaned  the  knife  to  defendant  testified 
that  they  were  with  Horn  at  the  time  he 
claimed  to  have  loaned  the  knife  to  defend- 
ant, bnt  that  Horn  did  not  lend  him  the  knife, 
in  their  presence. 
Asst.  Atty.  Sen.  Davidson,  for  the  State. 

White,  P,  J.  This  appeal  is  from  a  judg- 
ment which  has  condemned  the  appellant 
to  Uie  penitentiary  for  life,  for  the  al- 
leged murder  of  Lewis  Drake.  The  convic- 
tion was  bad  upon  evidence  entirely  circum- 
stantial. We  have  given  the  evidence,  as 
disclosed  in  the  record,  our  most  mature  con- 
sideration, and  it  fails  to  impress  us  with 
that  probative  force,  cogency,  and  conclu- 
siveness such  as  should  command  our  confi- 
dence in  the  justice  and  correctness  of  the 
verdict  and  Judgment  rendered.  Appellant 
may  be  guilty  of  the  terrible  crime  of  which 
he  has  been  convicted;  but,  in  order  to  estab- 
lish bis  guilt,  the  law  requires  that  the  evi- 
dence should  exclude,  to  a  moral  certainty, 
every  reasonable  doubt  that  the  accused,  and 
no  other  person,  committed  the  crime,  and 
exclude  every  other  reasonable  hypothesis 
than  that  of  his  guilt.  Pogue  v.  State,  12 
Tex.  App.  283;  L.ovelady  v.  SUte,  14  Tex. 


App.  545:  Dagger's  Case.  27  Tex.  App.  95, 
10  S.  W.  Bep.  763;  Willson.  Crlm.  St.  §  1067. 
We  do  not  think  appellant  should  be  held  to 
be  legally  convicted,  upon  the  evidence  ex- 
hibited in  the  record  before  us;  therefore  the 
judgment  is  reversed,  and  the  cause  re* 
manded. 


Walkbb  0.  State. 

(Court  of  Appeal*  of  Texaa.    Oot  28, 1889.) 

CiuiinTij:,  lxi.w  —  CoNVBSsioNS  AND  Admissions. 

1.  One  on  trial  for  murder  bad  stated,  on  his 
own  examining  trial,  that  what  be  testified  as 
state's  witness  on  the  examininfc  trial  of  another, 
accused  of  the  same  otTense,  was  the  truth,  and 
that  he  bad  no  more  to  say,  Suoh  testimony  was  re- 
duced to  writing,  but  was  sworn  to  by  defendant, 
and  was  not  attested  by  the  maf^strato.  Held,  that 
it  was  inadmissible  against  him,  as  a  "voluntary 
statement, "  under  Code  Grim.  Proa  Tex.  art.  263, 
which  provides  that  an  accused  may  make  a  vol- 
untary statement  before  the  examination  of  the 
witnesses,  which  shall  be  reduced  to  writing  and 
signed,  bat  not  sworn  to,  by  him,  and  which  shall 
be  attested  by  the  magistrate. 

8.  Article  750  provides  that  the  confession  of 
an  accused  shall  not  be  used,  if  made  when  in 
custody,  unless  It  be  made  in  his  voluntary  state- 
ment, taken  before  an  examining  court,  in  accord- 
ance with  law,  "or  be  made  voluntarily,  after 
having  been  first  cautioned  that  it  may  De  used 
against  him,  or  unless,  in  connection  with  such 
confession,  be  make  statement  of  facts  or  circum- 
stances, that  are  found  to  be  true,  which  conduce 
to  establish  his  guilt."  Held,  that  such  testi- 
mony was  not  admissible  under  this  section,  as  de- 
fendant was  in  custody  when  it  was  made,  and  was 
not  warned  that  It  might  be  used  against  him,  nor 
was  it  accompanied  by  a  statement'of  facts  or  oir^ 
oumstances  whioh  would  conduce  to  establish  bla 
guilt,  if  true. 

Appeal  from  district  court.  Chambers  conn* 
ty;  L.  B.  Hightowbr,  Judge. 

Upon  the  trial  of  defendant,  Bobert  Walk- 
er, for  murder,  two  witnesses  testified  that 
they  were  present  at  the  examining  trial  of 
one  Brown,  charged  with  the  same  murder; 
that  defendant  was  then  in  custody,  "suspect- 
ed" of  complicity  in  the  crime;  that  the  state 
introduced  him  as  a  witness  against  Brown, 
without  warning  him  that  whatever  state- 
ment be  made  could  be  used  in  evidence 
against  him;  that  he  thereupon  testified 
against  Brown,  stating  facts  which  inculpat- 
ed himself,  as  an  unwilling  or  coerced  par- 
ticipant in  the  murder;  that  subsequently 
the  defendant  was  placed  upon  his  own  ex- 
amining trial,  and  was  informed  that  he  was 
at  liberty  to  make  a  voluntary  statement,  if 
he  desired;  that  he  stated  that  what  he  had 
testified  on  the  examining  trial  of  Brown  was 
the  truth,  and  that  he  had  no  more  to  say. 
Upon  this  proof  the  state  admitted  in  evi- 
dence the  defendant's  statement,  reduced  to 
writing,  on  the  examining  trial  of  Brown, 
and  adopted  by  him  on  his  own  examining 
trial.  Code  Grim.  Proc.  Tex.  art.  262,  pro- 
vides that,  "if  the  accused  shall  desire  to 
make  a  voluntary  statement,  he  may  do  so 
before  the  examination  of  any  of  the  wit- 
nesses, but  not  afterwards.  His  statement 
shall  be  reduced  to  writing,  *  *  *  and 
shall  be  signed  by  the  accused,  but  shall  not 
be  swora  to  by  him;    •    *    •    and  the  mag- 
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istrate  shall.  In  erery  case,  attest,  by  his 
own  certificate  and  signature,  to  the  execu- 
tion and  signing  of  the  statement."  Article 
750  provides  that  the  confession  of  a  defend- 
ant sliall  not  tie  used  if,  at  the  time  It  was 
miide,  be  was  in  confinement,  or  in  the  cus- 
tody of  an  ofBcer,  unless  it  "be  made  in  the 
voluntary  statement  of  the  accused,  taken  be- 
fore an  examining  court,  in  accordance  with 
law,  or  be  made  yoluntarily,  after  having 
l)een  first  cautioned  that  it  may  be  used 
against  biro,  or  unless,  in  connection  with 
such  confession,  he  make  statement  of  facts 
or  of  circumstances,  that  are  found  to  be  true, 
which  conduce  to  establish  his  guilt."  Ver- 
dict of  guilty,  and  defendant  appeals. 

Douglas  <£■  Lanier,  for  appellant.  Af8t, 
Atty,  Gen.  DavicUoii,  fur  the  State. 

WiLLsoN,  J.  We  are  of  opinion  that  the 
written  statement  admitted  in  evidence 
against  defendant,  over  Ills  objection  thereto, 
is  incompetent  evidence,  and  should  have 
been  rejected.  Said  statement  cannot  be 
considered  a  voluntary  statement,  such  as  is 
provided  by  statute.  Code  Crim.  Proc.  art. 
262.  It  was  not  made  by  defendant  as  a  vol- 
untary stittement.  It  was  sworn  to  by  him. 
It  was  not  authenticated  as  a  voluntary  state- 
ment by  the  magistrate  before  whom  it  pur- 
ports to  have  been  made.  It  Is  clear  to  our 
minds  that  the  statement  was  not  admissible 
in  evidence  as  a  voluntary  statement,  under 
article  760,  Id. 

Was  said  statement  otherwise  admissible? 
We  do  not  think  it  was.  When  made,  the 
defendant  was  in  custody  charged  with  the 
murder  to  which  said  statement  relHted.  He 
was  not  warned  that  his  statements  might  l>e 
used  as  evidence  against'  him.  His  confes- 
sion of  his  own  connection  with  the  murder 
contained  in  said  statement  is  not  accom- 
panied by  a  statement  of  facts  or  circum- 
stances that  were  found  to  l>e  true,  conduc- 
ing to  establish  his  guilt.  No  such  fact  or 
circumstance  appears  to  have  been  discovered 
or  found  to  t>e  true  by  reason  of  any  state- 
ment made  by  him. 

Holding,  as  we  do,  that  the  admission  in 
evidence  of  said  statement  was  error,  it  Is 
unnecessary  tiiat  otlier  questions  presented  in 
the  rt>cord  should  be  determined.  Judgment 
is  reversed,  and  the  cause  remanded. 


SooTT  V.  State. 
(Court  of  Appeal*  of  Texas.   Oct.  88, 1889.) 
CancnrAL  Iji.w— Instrtjctionb. 
Refusal  to  instruct  as  to  the  law  of  circum- 
stantial evidence  la  error,  where  such  ia  the  only 
evidence  in  the  case. 

Appeal  from  district  court,  Comanche 
county;  F.  H.  Conner,  Judge. 

Indictment  of  John  H.  Scott  for  theft, 
Verdict  of  guilty,  and  defendant  appeals. 

Asst.  Atty.  den.  Davidson,  for  the  State. 


WiLiaov,  J.  As  presented  by  the  state- 
ment of  facts,  this  is  a  case  of  circumstantial 
evidence;  there  being  no  direct  evidencethat 
defendant  took  the  cow.  Such  l>eing  the 
character  of  the  evidence,  an  instruction  ex- 
plaining the  rules  of  law  applicabln  thereto 
was  demanded.  Such  instruction  the  court 
failed  to  give,  and  for  this  error  the  judgment 
most  be  reversed,  and  the  cause  remanded. 

As  to  other  matters  complained  of  by  de- 
fendant, we  find  no  error,  except,  perhaps, 
the  refusal  of  the  court  to  grant  defendant's 
application  for  postponement.  It  is  unnec- 
essary, however,  that  we  should  determine 
that  question.  Judgment  reversed,  and  cause 
remanded. 


In  re  Johnson. 
(Court  of  Appeals  of  Texas.    Oot  34,  iSSDi) 
Baii.  ojt  CHA.80B  or  UCRnSB. 
In  Texas  a  person  arrested  for  murder  is  en- 
titled to  bail  where  it  appears  that  deceased,  a  con- 
stable, was  killed  while  trying  to  arrest  accused, 
and  that  accused  was  not  aware  of  his  official  char- 
acter, and  was  not  apprised  of  his  purpose,  In  mak- 
ing the  arrest. 

Appeal  from  dictrict  court,  Williamson 
county;  W.  M.  Key,  Judge. 

Application  by  Thomas  J.  Johnson  for  ha- 
beas corpus  for  bail.  Johnson  took  forcible 
possession  of  his  child  from  his  wife,  at  tlie 
town  of  Granger,  and  started  from  the  town 
in  a  hack,  first  discharging  his  rifle.  Charles 
R.  Eanes,  the  constable,  followed  with  a 
posse  to  arrest  him  for  discharging  his  gun. 
They  came  in  sight  of  Johnson  several  miles 
from  town,  and  a  running  fight  was  carried 
on  for  some  distance,  Johnson  firing  the  first 
shots.  Finally  Johnson  got  out  of  his  Iiack 
and  advanced  towards  the  posse.  Eanes  ad- 
vanced,  and  told  Johnson  to  surrender.  He 
refused,  and  in  the  firing  which  followed 
Eanes  was  fatally  shot.  It  nowhere  appears 
in  tiie  record  that  Johnson  was  aware  of  the 
ofiiciHl  character  of  the  deceased;  but  it  does 
appear  that  the  deceased  at  no  time  apprise.l 
Johnson  that  he  was  an  olHcer,  or  that  his 
purpose  was  to  arrest  him  for  discharging 
fire-arms  in  Granger.  From  an  order  deny- 
ing the  application  relator  appeals. 

D.  B.  Patterson,  for  relator.  Asst.  Atty. 
Gen.  Davidson,  for  the  State. 

White,  P.  J  Appellant  was  refused  bail 
upon  the  hearing  of  a  writ  of  habeas  corpus 
sued  out  by  bim  after  his  arrest  upon  an  in- 
dictment for  the  murder  of  one  Charles  K. 
Eanes,  and  he  has  appealed  from  said  judg- 
ment refusing  liim  bail. 

From  a  careful  inspection  of  the  facts  con- 
nected with  the  killing,  as  set  forth  in  the 
statement  of  facts  before  us,  we  are  of  opin- 
ion that  appellant  is  entitled  to  bail ;  where- 
fore the  judgment  is  reversed,  and  appellant 
is  admitted  to  bail  upon  his  executing  a  lK>nd, 
with  good  and  sufficient  sureties,  conditioned 
as  the  law  directs,  in  the  sum  of  95,000. 


Digitized  by 


Google 


T«x.) 


KELLY  «.  STATE. 


fi05 


KsXhY  V.  9TATB. 
(Court  of  Appeals  of  Texas.  Oct.  28, 1889.) 
CBOcnrAL  Law— Sbpaxatioh  ot  Jukt. 
Code  Crlm.  Froc.  Tax.  art.  087,  provides  that 
after  the  jnr;  has  been  impaneled  and  sworn,  to 
ti7  •  felony,  they  shall  not  separate  until  they 
htre  returned  a  verdict,  unless  by  permission  of 
ooort,  with  the  consent  of  counsel,  and  In  charge 
of  an  officer.  After  the  jury  had  been  impaneled 
and  sworn,  and  one  witness  examined,  on  trial  for 
theft,  a  inror  separated  from  his  fellows  during 
adjoumment, — a  whole  nisht.  His  affidavit  al- 
leges that  "no  one  said  anything  to  him  about  the 
case, "  and  that  his  separation  in  no  way  influenced 
his  finding.  It  did  not  appear  where  or  with  whom 
bewasdurinfr  the  interim,  nor  what  part  he  took 
fai  ^  deliberations,  nor  whether  he  influenoed  his 
fellowa.  Held,  that  the  separation  was  ground 
for  new  trial,  under  article  777,  suImI.  8,  provid- 
ing that  misoouduot  of  the  jury  shall  be  ground 
for  a  new  triaL 

Appeal  from  district  oonrt,  Tarrant  coan- 
ty;  R.  J.  BoTKiN,  Special  Judge. 
Astt.  Atty.  Qen.  Davidson,  for  the  State. 

Whttk.  p.  J.  This  appeal  is  from  a  jodg- 
ment  of  conviction  for  theft  of  property  over 
the  value  of  $20,  with  puniabment  assessed 
at  Beven  years  in  the  penitentiary.  There  is 
no  statement  of  facts  in  the  record,  and  but 
one  question  is  presented  for  decision,  and 
that  is  as  to  the  separation  of  one  oif  the 
jurors  from  bis  fellows;  which  question  is 
made  fnlly  to  appear  by  appellant's  motion 
for  new  trial,  with  accompanying  afBdavits 
in  rdatiun  thereto. 

One  of  the  statutory  grounds  for  new  trial 
is  "when,  from  misconduct  of  the  jury,  the 
oonrt  is  of  opinion  that  defendant  lias  not  re- 
ceived a  fair  and  impartial  trial;  and  it  shall 
be  competent  to  prove  such  misconduct  by 
the  voluntary  a£3davits  of  a  juror;  and  a  ver- 
dict may,  in  like  manner,  be  sustained  l>y 
such  amdavit."  Code  Grim.  Proc.  art.  777, 
siibd.  8.  Separation  of  a  jury  bas  generally 
twen  considered  a  species  of  "misconduct" 
coming  within  the  operation  of  this  rule. 
Early  v.  State,  1  Tex.  App.  248.  It  is  ex- 
pressly provided  by  our  Code  that  after  the 
jury  has  been  impaneled  to  try  any  case  of 
felony  they  shall  not  be  permitted  to  separate 
nntil  they  have  returned  a  verdict,  unless  by 
permission  of  the  court,  with  the  consent  of 
tlie  attorney  representing  the  state  and  the 
defendant,  and  in  charge  of  an  officer.  Code 
Crim.  Proc  art.  687 

The  affidavit  of  Bays,  the  juror  whose  sep- 
aration from  the  rest  of  his  fellows  is  the 
iDiitter  complained  of,  stHtes  that  after  tiie 
jury  had  l>een  impiineled  and  sworn,  the  in- 
dictment read,  the  defendant  had  pleaded  not 
guilty,  and  one  of  the  state's  witnesses  had 
been  examined,  the  court  adjourned  until  9 
o'clock  A.  H.,  the  next  morning.  It  seems 
that  be  understood  the  court  to  excuse  the 
jury  until  that  time;  and  be  immediately 
separated  from  bis  fellows,  ami  was  gone 
Uom  that  time, — that  is,  from  5  o'clock  p.  u. 
on  April  1.  until  9  o'clock  a.  m.,  April  2, — 
some  15  or  Iti  hours,  a  whole  night  having 


intervened.  In  an  affidavit  made  by  the  offi> 
cer  having  charge  of  the  jury,  tlie  officer 
says  that  the  j  uror  Bays  "did  make  his  escape, 
and  leave  the  rest  of  the  jury,  and  remain 
separate  and  away  from  [his]  care  and  keep- 
ing, and  from  the  balance  of  the  jury;  and 
that  he  does  not  know  where  the  said  Bays 
was,  or  with  whom  he  associated  during  that 
time."  Bays  does  not  say  in  his  affidavit 
where  he  was,  or  witli  whom  he  associated. 
He  states,  however,  that  "no  one  said  any- 
thing to  him  about  the  cause,  and  that  bis 
separation  in  no  manner  had  anything  to  do 
with,  or  in  any  manner  influence,  him  in 
finding  a  verdict." 

"The  mere  separation  of  a  jury  is  not  cause 
for  new  trial.  In  addition  to  separation  in 
contravention  of  law,  (Code  Crim.  Proc.  art. 
687,)  It  must  be  further  made  to  apjiear  that 
by  reason  of  such  separation  probable  injus- 
tice to  the  accused  has  been  occasioned," 
(OgieV.  State.  16  Tex.  App.  361;  Defriend's 
Case,  22  Tex.  App.  570.  2  S.  W.  Kep.  641; 
Boyett's  Case,  26  Tex.  App.  690,  9  S.  W. 
Rep.  275;  Willson,  Crim.  St.  §  2372.)  "To 
warrant  the  setting  aside  of  a  verdict  and 
granting  of  a  new  trial,  upon  the  ground  of  ir- 
regularities and  misconduct  of  a  jury,  it  must 
be  either  shown  as  a  fact  or  presumed  as  a 
conclusion  of  law  that  injury  resulted  front 
such  misconduct.  When  it  is  clear  that  the 
party  against  whom  the  verdict  has  been 
found,  was  not  injured  by  the  misconduct, 
the  verdict  will  not  be  disturbed. "  People  v. 
Lyie,  6  Crim.  Law  Mag.  76.  In  all  the  cases 
decided  in  this  state,  where  the  separation 
has  been  of  one  or  more  jurors,  and  the  ver- 
dict has  been  upheld,  we  think  it  will,  upon 
inspection,  manifestly  appear  that  the  facts 
stated  sufficiently,  of  themselves,  show  the 
improbability  tliat  any  injustice  or  wrong 
could  have  been  done.  On  the  other  hand, 
wlien  there  is  a  strong  probability  that  in- 
justice and  wrong  could  have  l>een  done,  this 
court  has  never  hesitated  to  set  a-side  the  ver- 
dict upon  the  ground  that  the  law  in  such 
case  would  presume  injury  and  prejudice  to 
the  accused.  Wright  v.  State,  17  Tex.  App. 
1.52;  Warren  v.  State,  9  Tex.  App.  630;  Wil- 
son V.  State,  18  Tex.  App.  577. 

We  have  no  statement  of  facts  in  this  case, 
and  consequently  we  cannot  say  that  it  was 
impossible  or  improbable  that  the  defendant 
could  in  any  manner  have  been  injured. 
Moreover,  there  is  no  affidavit  or  statement 
from  any  of  the  other  jurors,  showing  that 
they  were  in  no  manner  specially  Influ- 
enced in  finding  their  verdict  by  anything 
said  or  done  by  the  juror  Bays  after  his  re- 
turn to  the  jury;  or  what  active  part,  if  any, 
he  took,  and  the  extent  of  his  action,  in  pro- 
curing the  tinding  of  the  verdict  which  was 
rendered.  Under  the  facts  as  they  are  pre- 
sented to  us  in  the  record,  we  do  not  believe 
we  would  be  warranted  in  sanctioning  the 
verdict  and  judgment.  The  judgment  is 
therefore  reversed,  and  the  cause  remanded 
(or  new  trial. 
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Foster  «.  Statk 
{Oouirt  of  Appeals  of  Texas.    Oct.  80, 1889.) 
ANncixjs — IiA^KOJLL  Brandinq. 
A  conviction  for  illegally  branding  a  oolt 
cannot  be  sDstained  where  the  eridenoe  fails  to 
show  that  the  colt  was  the  property  of  the  com- 
plaining witness,  and  that  the  branding  was  done 
with  intent  to  defraud. 

Appeal  from  district  coart,  Gonzales  coun- 
ty; Geobge  McCobmick,  Jud^e. 

W.  M.  Atkinson,  for  appellant.  Ant. 
Atty.  &en.  Davidson,  for  the  State. 

W1LL6ON,  J.  This  conviction  is  for  ille- 
gally branding  a  colt  alleged  to  be  tbe  prop- 
erty of  George  Bond.  After  a  careful  consid- 
eration of  the  evidence  contained  in  thestate- 
ment  of  facts,  we  must  say  that,  in  our  judg- 
ment, the  conviction  is  wrong.  There  was 
no  sufficient  proof  that  the  colt  was  the  prop>- 
of  George  Bond.  No  witness  testified  that 
it  was  Bond's  colt.  Bond  himself  never  saw 
the  colt.  There  was  testimony  tending 
strongly  to  show  that  it  was  not  Siond's  colt. 
But,  even  if  the  colt  belonged  to  Bond,  the 
evidence  fails  to  show  that  defendant  brand- 
ed it  with  the  intent  to  defraud.  On  the  con- 
trary, we  think  it  is  sliuwn  that  no  fraudu- 
lent intent  existed.  Defendant  branded  the 
colt  openly.  He  did  not  conceal,  or  attempt 
to  conceal,  the  act,  and  gave  as  a  reason  for 
branding  it.  a  desire  to  prevent  it  from  being 
stolen.  It  would  be  dangerous  and  wrong, 
we  think,  to  sanction  a  conviction  based  up- 
on such  uncertain  and  unsatisfactory  evi- 
dence as  presented  to  us  In  this  record.  The 
judgment  is  reversed,  and  the  cause  remand- 
ed. 


Owens  v.  Statb. 
(Court  of  AppeaXs  cf  Texas.    Oct  80, 1880.) 

LaBOMIT— IkDIOTMBHT— VaRIAHOS— EVIDENCB, 

1.  A  conviction  for  the  theft  of  a  cow  cannot 
be  had,  nnder  an  indictment  which  alleges  the  own- 
ership in  B.,  and  the  possession  in  A.  and  W., 
where  the  evidence  shows  that  the  possession  was 
not  in  A.  and  W.  jointly,  but  in  B.  uone. 

2.  An  assumption  in  the  charge  that  defendant 
took  the  cow,  instead  of  presenting  tliat  issue  hy- 
pothetlcally  to  the  jury,  is  error. 

8.  Testimony  that  one  night  soon  after  the  cow 
was  recovered  by  the  prosecuting  witness,  two 
men  came  to  his  premises,  and  attempted  to  drive 
her  out ;  and  that  on  that  day  defendant  was  seen  in 
the  town  of  M.  near  by,  in  company  with  two  men, 
and  that  he  then  wore  a  straw  hat ;  and  that  on 
said  night  three  men,  one  of  whom  was  wearing  a 
straw  hat,  were  seen  lying  in  a  fence  comer,  near 
the  house  of  the  prosecuting  witness,  was  properly 
admitted. 

Appeal  from  district  coart.  Falls  county; 
J.  R.  Dickenson,  Judge. 

W.  J.  Owens  was  indicted  for  the  theft  of 
a  cow.  On  the  trial  the  prosecuting  witness 
and  his  son  testified  that  when  be  recovered 
his  cow  from  the  possession  of  the  defend- 
ant's brother,  who  claimed  to  have  acquired 
her  from  the  defendant,  the  prosecuting  wit- 
ness drove  her  to  his  home,  and  put  her  in 
bis  pen.  Some  nights  afterwards  two  men 
came  to  the  said  pen  and  attempted  to  drive 
her  out.  but  were  prevented  by  the  said  wit- 


nesses.   The  state  was  then  permitted  to 

prove  by  certain  witnesses  that  they  saw  the 
defendant  and  two  other  parties  in  Marlin. 
near  the  house  of  the  prosecuting  witness,  on 
the  day  of  the  alleged  attempted  rescue  of  the 
cow.  and  that  defendant  then  wore  a  straw 
hat.  Other  witnesses  testified  that  they  saw 
three  men  lying  in  a  fence  corner,  near  the 
house  of  the  prosecuting  witness,  on  the 
night  of  said  attempted  rescue;  one  of  the 
witnesses  declaring  that  one  of  said  men 
wore  a  straw  hat.  To  all  of  this  testimony 
the  defense  objected;  and  from  a  verdict  and 
judgment  of  guilty  the  defendant  appeals. 

Goodrich  A  Clarkson  and  P.  P.  Nonoood, 
for  appellant.  AssU  Atty.  Gen.  Davidson, 
for  the  istate. 

WiLLSON,  J.  In  the  first  count  in  the  in- 
dictment the  defendant  is  charged  with  theft 
of  a  cow,  the  property  of  J.  E.  Brown;  it  be- 
ing alleged  that  said  cow  was  taken  from 
possession  of  B.  W.  Allen  and  George  Will- 
iams, who  were  holding  the  said  cow  for 
said  Brown,  the  owner  thereof.  It  was  upon 
this  count  that  the  defendant  was  found 
guilty  by  the  jury,  and  adjudged  to  be  guilty 
by  the  court.  We  must  set  aside  the  convic- 
tion because  the  evidence  does  not  sustain 
the  allegation  in  the  indictment  as  to  the  pos- 
session of  the  cow  at  the  time  she  was  taken, 
if  taken  at  alL  A  joint  possession  of  the  cow 
in  Allen  and  Williams  is  alleged  in  the  said 
count,  and  the  evidence  is  conclusive  that 
they  did  not  jointly  possess  the  cow.  Allen 
testified  that  he  did  not  at  any  time  have 
possession  of  the  cow;  had  nothing  whatever 
to  do  with  her.  Neither  did  Williams'  con- 
nection with  the  cow  constitute  possession  of 
her.  We  think  that  the  evidence  shows  that 
at  the  time  the  cow  was  missing  she  was  in 
the  possession  of  her  owner,  Brown;  she  was 
on  her  accustomed  range,  and  therefore  in 
his  possession.  If  this  conviction  had  l)een 
upon  the  last  instead  of  the  first  count  in  the 
indictment,  the  allegation  of  possession 
would  be  sustuined  by  the  evidence,  as  in 
said  last  count  the  allegation  is  that  the  cow 
was  taken  from  the  possession  of  Brown,  the 
owner  thereof. 

There  were  several  exceptions  made  and  re- 
served to  the  charge  of  the  court,  two  of  whicli, 
we  think,  are  well  grounded:  ^ir«t,  the  charge 
should  have  not  submitted  to  the  jury  the 
first  count  in  the  indictment,  as  there  was  no 
evidence  sustaining  the  allegation  in  said 
count  as  to  possession  of  the  cow;  second, 
the  charge,  in  several  of  its  paragraphs,  as- 
sumes that  the  defendant  took  the  cow,  in- 
stead of  presenting  that  issue  hypothetically 
to  the  jury.  In  the  other  respects  in  which 
the  charge  is  excepted  to.  we  think  it  is  cor- 
rect and  sufllcient;  and  we  think  the  spe<-ial 
charges  requested  by  defendant  were  not  im- 
properly refused,  because  they  were  em- 
braced, substantially,  in  the  charge  given. 

We  see  no  error  in  admitting  the  testimony 
objected  to  by  defendant  as  to  the  transac- 
tion at  Brown's  cow-pen.     This  testimony 
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was  relevant;  and,  if  the  defendant  was  one 
of  the  parties  who  attempted  to  drive  tliecow 
cot  of  Brown's  pen,  such  conduct  was  strong- 
ly criminative  against  him;  and  circnm- 
Btances  proved  tend  to  show  that  be  was  one 
of  said  parties.  For  the  reasons  and  errors 
Stated  the  judgment  is  reversed,  and  the  cause 
remanded. 


BtATKexrel.  Ai:.lbn,  Collector,  v.  YxroBAN. 
(Supreme  Court  of  MUaourU    Deo.  8, 1889.) 

PUBUO     BCHOOLS — COBPOIUTIONS— TAXATIOlf— R»- 
PEAL  0»  SlATUTKS. 

1.  Acts  Ho.  1863-64,  p.  6S0,  created  the  corpo- 
ntion,  "TheTmateea  of  the  Bridgeton  Academy. " 
The  trustees  were  authorized  to  receive  all  the 
school  moneys  that  might  be  due  and  coming  to 
the  inhabitants  of  the  towB  of  Brldgeten,  or  to  the 
residenta  of  the  commons  thereto  attached;  the 
town  and  commons  being  then  attached  for  school 
purposes.  In  addition  to  the  branches  taught  in 
the  common  schools  of  the  state,  Latin  and  higher 
branches  of  mathematics  shoald  be  taught  in  the 
academy.  It  was  provided  that  the  children  of 
the  town  and  commons  should  be  oharged  a  small 
fee  when  it  was  absolutely  necessary  In  order  to 
oontinae  the  Institution ;  but  the  children  of  those 
who  were  wholly  nnable  to  pay  should  be  educated 
troo  of  all  charge.  Acts  1870,  p.  167,  gave  the  trus- 
tees of  the  town  power  to  levy  a  tax,  not  exceed- 
ing 1  per  cent,  a  year,  on  all  taxable  property  of 
the  town  and  oommons,  for  the  support  of  the  aoad- 
•my.  JSeld,  that  it  was  a  publlo  oorpormtion,  and 
the  tax  was  legaL 

3.  The  special  act  Inoorporsting  the  academy 
Is  not  repealed  by  the  various  acts  relative  to 
boarda  of  education  and-sohool  distriots,  as  they 
relate  only  to  snoh  as  are  organised  under  generd 
laws. 

Appeal  from  eircnit  court,  St.  Louis  coun- 
ty; W.  W.  Edwakds,  Judge. 

James  A.  Henderson,  for  appellant.  John 
W.  MeElhinney,  for  respondent. 

Black,  J.  This  Is  a  suit  by  the  collector 
of  St.  Louis  county,  to  recover  school  taxes 
levied  for  the  years  1882  and  1883  upon  the 
lands  of  the  defendant,  lying  in  the  oommons 
adjacent  to  the  town  of  Bridgeton,  in  that 
eonnty.  The  agreed  facts  upon  which  the 
ease  was  tried  are  these:  The  Bridgeton 
icbool  mentioned  in  the  petition,  and  for  the 
benefit  of  which  the  taxes  were  levied,  is  the 
"Bridgpton  Academy,"  incorporated  by  the 
act  of  February  12,  1864.  The  taxes  were 
duly  and  properly  levied  by  the  trustees  of 
the  town  of  Bridgeton,  provided  the  said 
trastees  had  authority  to  levy  the  same,  for 
such  purposes,  upon  the  lands  described  in 
the  petition.  Opposition  was  made  in  1876, 
by  the  tax-payers  of  Bridgeton  and  the 
Bridgeton  commons,  to  the  levy  of  a  tax  for 
the  support  of  the  Bridgeton  academy,  on  the 
ground  that  tliere  was  no  authority  for  the 
lev  J  of  such  a  tax;  and  no  such  tax  was 
thereafter  levied  until  the  year  1882.  The 
academy  was,  however,  kept  in  operation 
daring  that  time.  Defendant's  lands  do  not 
He  in  the  corporate  limits  of  the  town,  but  in 
the  commons  adjacent  thereto.  It  is  conced- 
ed that,  if  the  board  of  trustees  of  the  town 
of  Bridgeton  have  authority  to  levy  the  taxes 
in  question,  then  the  judgment  should  be  af- 


firmed: and  this  is  the  only  question  present- 
ed by  the  record. 

By  the  act  of  congress  of  March  18,  1812, 
certain  outlets  and  commons  were  reserved 
for  the  support  of  schools.  The  legislature 
passed  acts  for  the  sale  of  these  lands  and  the 
investment  of  the  proceeds,  and  the  appro- 
priation of  the  income  to  the  support  of 
schools.  By  the  act  of  March  21, 1868,  (Acts 
1862-63,  p.  246,)  all  the  commons,  with  the 
inhabitants  thereof,  belonging  to  the  corpo- 
ration known  as  "The  Inhabitants  of  the 
Town  of  Bridgeton"  were  attached  to  the 
town,  for  school  purposes.  By  the  second 
section  the  inhabitants  of  the  common  lands 
have  conferred  upon  them  all  the  rights  of 
the  inhabitants  of  the  town  in  educating 
their  children  at  the  public  schools.  The 
school  funds  belonging  to  the  town  and  to 
the  inhabitants  of  the  commons  are  consoli- 
dated, and  put  under  the  management  of  the 
trustees  of  the  town.  The  act  says:  "And 
said  inhabitants  of  said  commons,  and  their 
property  within  the  limits  of  said  commons, 
shall  no  longer  be  under  the  jurisdiction  and 
control  of  the  trustees  or  directors  nf  any  oth- 
er school-district,  for  school  purposes. "  The 
legislature,  by  the  act  of  February  12,  1864, 
(Acts  1868-64,  p.  650.)  created  a  corporation 
by  the  name  of  "The  Trustees  of  the  Bridge- 
ton  Academy, "  to  be  under  the  management 
of  nine  trustees,  six  of  whom  are  to  be  resi- 
dents of  the  town  of  Bridgeton,  and  three 
residents  of  the  commons.  The  act  says  the 
trustees  of  the  academy  "are  authorized  to 
receive  all  state  school  moneys,  township 
school  moneys,  and  county  school  moneys 
that  may  be  due  and  comintr  to  the  inhabit- 
ants of  the  town  of  Bridgeton,  or  to  the  res- 
idents of  the  commons  thereto  attaolied." 
The  eleventh  section  enacts:  "In  addition  to 
the  branches  taught  in  the  common  schools 
of  the  state,  the  Latin  language  and  higher 
branches  of  mathematics  shall  be  taught  in 
said  academy."  The  act  of  March  16,  1870. 
(Acts  1870,  p.  167,)  amending  the  charter  of 
the  school,  gives  the  trustees  of  the  town  of 
Bridgeton  power  "to  levy  a  tax,  not  exceed- 
ing one  per  centum  annually,  on  all  the  tax- 
able property  of  the  town  of  Bridgeton,  and 
the  common  lands  attached  to  said  town, 
*  *  *  for  the  support  of  Bridgeton  acad- 
emy." 

1.  The  point  made,  that  Bridgeton  acad- 
emy Is  a  private  corporation,  and  for  that 
reason  taxes  cannot  be  levied  to  support  it, 
cannot  be  sustained.  When  the  act  creating 
the  corporation  was  passed,  the  commons  had 
been  attached  to  the  town,  for  school  pur- 
poses. The  act,  as  a  whole,  shows  clearly 
that  the  inhabitants  of  the  town  and  of  tiie 
commons  are  incorporated  for  school  pur- 
poses. This  case,  in  this  respect,  is  unlike 
that  of  Ferryman  v.  Bethune,  89  Mo.  159,  I 
S.  W.  Kep.  231.  The  institution  has  con- 
ferred upon  it  ail  the  public  school  funds  go- 
ing to  the  town,  and  to  the  district  of  the 
county  known  as  the  "Comnnons;"  and  the 
children  in  both  districts  of  the  county  are 
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alike  entitled  to  the  benefits  of  the  school. 
Tt  is  one  of  the  common  schools  of  the  state, 
and  is  designed  to  carry  out,  In  part,  the  pub- 
lic school  system  of  the  state;  and  is  a  pub- 
lic corporation.  1  Dill.  Man.  Corp.  (3d  £d.) 
§  28.  The  tenth  section  of  the  charter  en- 
acts that  the  children  of  the  town  and  com- 
mons "shall  only  be  charged  a  small  fee,  not 
exceeding  fifty  cents  per  month,  when  it  is 
absolutely  necessary  to  sustain,  continue,  and 
op 'rate  said  institution:  provided,  however, 
the  children  of  those  who  are  wholly  unable 
to  pay  shall  be  educated  free  of  all  charges 
whatever."  We  suppose  the  tax  authorized 
by  the  act  of  1870  was  designed  to  take  the 
place  of  this  fee;  but,  be  that  as  it  may,  the 
power  to  collect  the  fee,  when  public  funds 
are  insufficient  to  support  the  school,  does 
not  make  the  corporation  a  private  one. 

2.  The  further  claim  is  that  the  special'act 
incorporating  the  academy  has  been  repealed. 
No  express  repeal  is  claimed;  but  the  conten- 
tion is  that  the  special  act  is  repealed  by  force 
of  general  laws.  Chapter  46,  §  1.  and  chap- 
ter 47,  Geo.  St.  1865,  recognize  the  continued 
existence  of  these  schools  organized  under 
special  acts.  The  same  is  true  of  section  1 
of  the  act  of  March  21.  1870.  Section  15  of 
that  act  relates  to  the  board  of  education  or 
school  directors  of  any  city,  town,  village,  or 
district  before  that  date  organized  under  any 
general  law,  and  has  no  application  to  these 
scliools  organized  under  special  acts.  The 
first  section  of  the  act  of  April  26,  1877, 
(Acts  1877,  p.  407,)  simply  authorizes  any 
city,  town,  or  village,  with  the  territory  at- 
tached thereto,  to  organize  into  a  single 
school-district.  There  is  nothing  in  the  act 
showing  anv  intention  to  repeal  an  v  special 
act.  Section  7142,  Kev.  St.  1879,  likewise 
provides  that  any  city,  town,  or  village  may, 
with  the  territory  attached  thereto,  be  or- 
ganized into  a  single  school-district,  to  be 

known  as  school-district  of  .     That 

section  goes  on  to  say:  "And  every  city, 
town,  and  village  which  has  heretofore  or- 
ganized, under  any  law  of  this  state,  as  a 
board  of  education,  shall  hereafter  be  known 
and  styled  'The  Scliool-District'  of  such 
city,"  etc.  The  legislature,  in  speaking  here 
of  "a  board  of  education,"  manifestly  has  ref- 
ei-ence  to  boards  authorized  to  be  formed  un- 
der that  name  by  prior  genera!  laws.  No 
language  is  used  which  can  by  any  fair  inter- 
pretation be  said  to  include  the  "Trustees  of 
the  Bridgeton  Academy."  We  have  examined 
all  the  statutes  to  which  our  attention  has 
been  called,  an'i,  instead  of  disclosing  any 
intention  to  repeal  these  special  school  char- 
ters, an  intention  is  manifested  not  to  in- 
terfere with  them.  The  legislnture  has  left 
it  to  the  people,  to  organize  under  the  gen- 
eral law,  if  they  desire,  or  remain  under  these 
special  charters.  The  fact  that  no  taxes 
were  levied  from  1876  to  1882  cannot  change 
the  result.    The  judgment  Is  aflirmed. 

Rat,  C.  J.,  and  Barclay,  J.,  absent.  The 
other  judges  concur. 


OLArLiN  et  al.  e.  Stlvbbter  et  al. 

(Supreme  Court  of  Missouri.    Dec.  8, 1889.) 

Attachment— Pbioritt—Withdba-wai.  op  Plea— 

USKBRAI.  ABSIOMHENT. 

1.  The  lien  of  an  attachment  will  not  be  set 
aside  or  postponed  in  favor  of  junior  attachments, 
where  it  appears  that  the  4ehts  sned  for  wers 
bona  fide;  that  the  attachments  were  not  sned  oofc 
for  the  benefit  of  the  debtors,  or  to  aid  them  In 
hindering  or  defrauding  other  creditors;  and  thafe 
the  only  object  of  the  attaching  creditor  was  to 
get  preference  for  himself. 

2.  The  withdrawal,  after  return  of  process 
dnljr  served,  of  a  plea  in  abatement  entered  to  an 
action  commenced  by  a  writ  of  attachment,  does 
not  vitiate  the  lien  of  the  attachment,  as  the  char- 
acter of  the  judgment  will  sttU  be  one  in  the  en- 
forcement of  the  lien  acquired  by  the  levy  of  tha 
attachment. 

8.  In  proceeding  to  set  aside  a  prior  attach- 
ment lien,  so  that  a  junior  attachment  may  becoms 
a  first  lien  on  the  attaoBed  property,  the  court  will 
not  consider  the  question  whether  the  original  at- 
tachment was  a  part  of  a  general  assignment  of 
the  debtors,  which  would  inure  to  the  benefit  at 
all  the  creditors. 

Error  to  St.  Louis  circnit  court;  Georob 
W.  LuBKE,  Judge. 

Nathan  Frank  and  Albert  Armtetn,  for 
plaintiffs  in  error.  Henry  D.  Laughlin,  tm 
defendants  In  error. 

Braob,  J.  This  is  a  proceeding  under  the 
provision  of  section  447,  Rev.  St.  1879» 
whereby  Sylvester  Hilton  &  Co.,  and  82  other 
subsequent  attaching  creditors  of  Leubrie 
Bros.,  seek  by  motion  to  set  aside  or  post- 
pone the  lien  of  two  prior  attachments, — 
one  in  favor  oi  H.  B.  ClaBin  &  Co.,  for 
•39,698.80,  and  one  in  favor  of  Jacob  Fried- 
man &  Co.,  for  t24,549.78,  on  the  grounds — 
"First,  that  the  debts  sued  for  by  Olaflin  & 
Co.  and  Friedman  &  Co.  were,  and  are,  not 
{lona^cfe  debts  due  and  owing  by  the  Leubrie 
Bros.;  teeond,  that  the  attachments  thereoit 
were  levied  collusively,  for  the  purpose  of 
giving  the  Leubrie  Bros,  the  control  of  tlie 
property  taken  thereunder;  third,  that  said 
attachments  were  not  sued  out  udversely,  in 
good  faith,  but  in  furtherance  of  a  conspiracy 
between  the  Leubries  and  plaintiffs,  for  the 
purpose  of  preventing  the  6ona^tfe creditor* 
of  the  Leubrie  Bros.,  including  these  movers, 
from  collecting  their  just  demands."  On 
the  19th  of  December,  1884,  Claflin  &  Co.  and 
Friedman  &  Co.,  defendants  in  error,  sued 
out  their  said  attachments,  and  caused  the 

I  same  to  be  levied  on  the  stock  in  trade  of  the 
Leubrie    Bros.    Later,   on    the   same    day. 

I  Leubrie  Bros,  made  a  voluntary  assignment 

I  for  the  benefit  of  all  their  creditors.  After 
such  assignment  was  made,  plaintiffs  in  er- 

I  ror,  being  33  c  her  creditors  of  the  Leubrie 

I  Bros.,  sued  out  attachments  against  them. 

'  and  caused  the  same  to  be  levied  upon  the 
Biime  property  taken  under  the  prior  writs 
of  defendants  in  error.  Thereafter  a  sale  of 
the  property  was  had  by  the  sheriff,  and  suf- 
ficient of  the  proceeds  thereof  to  satisfy  the 
claims  under  the  two  prior  attachments  of 
defendants  in  error  are  In  the  hands  of  the 
sheriff.     Upon  the  return-day  of  the  writ  in 

I  each  of  these  two  cases,  Leubrie  Bros.,  the 
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defendants  therein,  filed  pleas  In  abatement, 
verified  by  affidavit.  Afterwards  these  pleas 
^rere  withdrawn.  The  attachments  were 
sustain ed;  and  thereupon  defendants  in  er- 
ror, plaintiffs  therein,  took  judgment  each 
for  the  amount  hereinbefore  stated,  for  which 
amount  and  costs  each  were  awarded  execu- 
tion, to  be  satisfled  ont  of  the  property  at- 
tached and  sold  by  the  sheriff.  The  applica- 
tion of  the  money  to  the  payment  of  these 
judgments  was  stayed  in  the  trial  court,  to 
awiiit  the  decision  of  this  joint  motion  filed 
in  each  case  by  plaintiffs  in  error,  the  later 
attaching  crediturs.  On  the  hearing  of  the 
motions  they  were  overruled,  the  order  stay- 
ing the  payment  of  the  fund  in  the  sheriff's 
iiands  upon  the  executions  in  favor  of  de- 
fendants in  error  was  vacated  at  the  cost  of 
the  movers,  and  they  sued  out  this  writ  of 
«rror. 

1.  While  this  proceeding  may  be  considered 
in  its  nature  one  of  equitable  cognizance, 
and  we  might  not  feel  concluded  by  the  find- 
ings of  the  trial  court  upon  the  facts,  yet,  in 
the  absence  of  any  abstract  of  the  evidence 
such  as  our  rules  require,  and  which  the 
plaintiffs  in  error  in  this  case  have  not  seen 
proper  to  furnish,  the  presumption  will  be 
indulged  that  those  findings  are  supported  by 
the  evidence.  Craig  v.  Scudder,  ante,  841, 
{opinion  at  this  term ;)  Jayne  v.  Wine,  11  S. 
W.  Rep.  969.  The  issues,  and  the  probative 
force  of  the  evidence  g^iven,  are  so  clearly 
stated,  and  three  of  the  five  joints  in  the 
brief  of  counsel  for  plaintiffs  in  error  for  re- 
versal, made  on  the  evidence,  are  so  satis- 
factorily disposed  of  by  the  learned  judge 
who  tried  the  case,  in  his  able  opinion, 
which  we  find  in  this  record,  that  as  to  them 
we  are  content  to  simply  quote  the  following 
passages  from  that  opinion:  "To  authorize 
the  sustaining  of  these  motions,  the  evidence 
must  be  suflicient  to  warrant  a  finding  tliat 
these  attachments  were  in  fact  fraudulent, 
either  because  the  debts  sued  for  therein  weie 
Dot  &ona,/2d«  debts;  or  that  the  attachments 
were  suffered,  or  procured  to  be  made,  for 
the  use  and  benefit  of  the  defendants;  or  that 
they  were  contrived  between  the  parties 
with  the  intent  to  hinder,  defraud,  or  delay 
the  other  creditors  of  the  debtors.  Kow,  as 
to  the  first  of  these  elements,  all  the  evidence 
disproves  any  assertion  that  the  debts  sued 
for  and  claimed  by  Claflin  &  Co.  and  Fried- 
man &  Co.  were  not  actual,  bona  fide  debts 
of  Leubrie  Bros.  This  was  virtually  con- 
ceded by  counsel  for  the  attaching  creditors 
after  the  close  of  the  evidence.  The  evidence 
also  fails  to  show  that  these  attachments 
were  gotten  out  and  suffered  to  become  final 
upon  any  understanding,  either  express  or 
implied,  that  the  debtors,  Leubrie  Bros., 
were  in  any  manner  to  be  benefited  thereby, 
or  to  have  the  use  or  control  in  the  future  of 
the  property,  or  the  proceeds  thereof,  which 
was  taken  under  the  writs.  There  are  some 
circumstimces  shown  tending  in  that  direc- 
tion; but  the  positive  evideuceof  the  debtors 
and  of  their  manager,  and  of  the  attorneys 


for  the  debtors  and  for  the  attaching  credit- 
ors,  is  so  strong  the  other  way  that  those  cir- 
cumstances disappear.  A  careful  review  of 
the  evidence  also  satisfies  me  that  it  Is  in- 
sufficient to  prove  that  the  Leiibries  suffered 
these  attachments  to  be  sued  out,  levied,  and 
made  final  with  any  intent  to  hinder  or  delay 
their  other  creditors,  farther  than  as  such 
intent  was  lawful,  to  the  end  that  these  cred- 
itors might  obtain  a  preference  over  the 
other  creditors;  and.  even  if  the  circum- 
stances in  evidence  were  sufficient  to  deduce 
therefrom  an  actual  fraudulent,  and  therefore 
unlawful,  intent  on  the  part  of  the  debtors, 
the  evidence  is  far  from  sufficient  to  justify  a 
finding  that  the  ^two]  attaching  creditors  in- 
tended, on  their  part,  more  than  to  get  for 
themselves  such  preference  by  extraordinary 
diligence,  in  getting  out  and  levying  their 
wfits  before  other  creditors,  and  before  the 
debtors  had  completed  their  voluntary  as- 
signment, until  these  plaintiffs  had  effected 
their  levies.  It  is  not  averred,  and  no  proof 
has  been  offered  pointedly  to  deny,  that  the 
grounds  of  attachment  upon  which  these 
plaintiffs  proceeded,  or  some  of  them,  did  not 
exist.  There  is  also  no  proof  that  the  pleas 
in  abatement  were  afterwards  withdrawn,  in 
consequence  of  any  express  agreement  to  that 
effect.  All  that  the  proof  justifies  to  be 
found  upon  this  point  is  that  the  creditors 
had  the  best  reasons  for  believing  that  the 
debtors  would  not  resist  the  attachments,  un- 
less It  suited  them  to  do  so.  And,  the  debts 
claimed  by  each  of  these  creditors  being 
actual  and  now  due,  the  case  is,  therefore, 
nothing  more  nor  less  than  that  of  a  failing 
debtor  preferring  several  of  his  creditors  to 
the  exclusion  of  the  others.  So  long  as  the 
laws  of  this  state  permit  that  to  be  done,  it  is 
wholly  immaterial  whether  the  preference  be 
given  by  payment,  by  conveyance,  by  mort- 
gage, by  delivery  of  goods  or  valuables,  by 
confession  of  judgment,  or  by  suffering  an 
attachment  Of  all  these  modes  of  prefer- 
ence, the  last  two  may  be  commended, — be- 
cause of  their  publicity;  because  thereby  the 
taking  of  more  of  the  debtor's  assets  than  will 
be  necessary  to  satisfy  the  creditors'  demand 
is  prevented;  and  because  the  creditor  sub- 
jects his  claim  to  the  examination  of  the 
court.  Counsel  for  the  movers  have  asked 
the  court  to  sustain  their  motions,  on  their 
allegations  that  those  attachments  were  not 
adversarious  in  fact,  and  that  the  process  of 
attachment  invoked  by  the  plaintiffs,  with 
the  passive  aid  of  the  debtors,  was  an  abuse 
of  the  court.  Assuming  that  the  section  uf 
the  statute  which  has  been  hereinl>efore 
quoted  is  sufficient  to  warrant  such  action 
upon  this  ground,  how  can  it  be  said  that 
the  process  was  abused,  when  it  was  founded 
upon  actual  debts,  and  the  purpose  of  taking 
out  the  process  was  to  accomplish  what  was 
lawful  in  itself,  t.  e.,  obtaining  or  giving  a 
preference  to  the  creditors  suing?  •  *  * 
If,  in  the  cases  at  bar,  it  had  been  averred 
and  shown  in  fact  that  no  ground  for  at- 
tachment existed,  or  that  the  creditors  and 
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debtors  contrived  the  commission  by  tbe 
debtors  of  an  act  wliicli  would  furnish  grounds 
for  attachment,  it  might  be  said  that  the 
court's  process  was  designedly  abused,  and 
authorized  the  court's  vacating  all  the  pro- 
ceedings, and  leaving  the  parties  where  they 
were  when  they  came  into  court." 

2.  The  fourth  point  made  by  counsel  for 
plaintiffs  in  error  is  that  the  attachment  pro- 
ceedings were  abandoned,  and  the  lien  lost, 
by  the  withdrawal  of  the  pleas  in  abatement. 
This  position  is  not  sustained  by  any  of  the 
authorities  cited.  In  tbe  case  of  Gilbert  y. 
Gilbert,  St.  Louis  court  of  appeals,  (not  yet 
reported,)  mainly  relied  on  to  support  this 
petition,  it  was  held  that  aconsent  judgment, 
entered  in  an  attachment  suit  before  tbe  re- 
turn-day of  the  writ,  upon  the  voluntary  ap- 
pearance of  the  defendant  and  waiver  of  serv- 
ice, operated  a  discharge  of  the  attachment 
lien.  While  expressing  no  opinion  in  regard 
to  that  case,  it  is  sufficient  to  say  that  is  not 
this  cane.  The  judgment  here  was  not  a  con- 
sent  judgment  before  the  return-day  of  tbe 
writ,  but  one  rendered  in  invitum,  in  due 
course  of  law,  after  the  return-day  of  the 
writ,  duly  served.  The  fact  that  the  defend- 
ants therein  withdrew  their  plea  in  abate- 
ment does  not  change  the  character  of  the 
judgment  as  one  in  the  enforcement  of  the 
lien  acquired  by  tbe  levy  of  the  attachments 
in  the  cause  in  which  it  was  rendered.  If  the 
simple  withdrawal  of  a  plea  in  abatement 
could  have  ttiis  effect,  tbe  plaintiffs  in  error 
would  be  in  no  better  condition  than  tbe  de- 
fendants in  error.  If,  as  stated  in  the  brief  of 
their  counsel,  tlie  pleas  in  their  cases  were 
also  afterwards  withdrawn,  and  judgment 
rendered.  The  fact  that  tbey  were  not  so 
quickly  withdrawn  as  in  the  cases  of  the  pri- 
or attaching  creditors  neither  distinguishes 
their  judgments  from  thosH  rendered  in  favor 
of  tlie  prior  attaching  creditors,  nor  in  any 
way  affected  the  riglits  of  the  parties  ^lioad 
the  property  attached.  These  rights  are  af- 
fected by  tbe  priority  of  the  attachments,  but 
not  by  the  priority  of  the  judgments. 

3.  The  fifth  point  in  the  brief  of  counsel 
for  plaintiffs  in  error  was  not  in  the  case  tried 
by  the  court  below.  The  question  raised  by 
It  was  not  tried  by  that  court,  and  is  not  be- 
fore us  for  determination.  This  is  an  action 
to  set  aside  a  prior  attachment  lien,  for  fraud, 
actual  or  constructive,  in  order  that  subse- 
quent attachments  may  be  let  in  against  the 
debtor's  attaclied  property;  not  to  maintain 
the  prior  attachments,  the  judgment  and  lien 
perfected  thereu  nder,  as  a  part  of  the  general 
assignment  for  the  benefit  of  plaintiffs  in  er- 
ror, defendants  in  error,  and  all  other  credit- 
ors under  tbedeedsof  assignment,  but  to  cut 
out  tbe  two  prior  attachment  liens,  so  that 
tbey  may  not  stand  between  the  attachments 
of  the  plaintiffs  in  error  and  the  attached 
property.  It  will  be  time  for  this  court  to 
determine  whether  the  attachments  of  de- 
fendants in  error  were  a  part  of  the  genera) 
assignment  of  the  Leubrie  Bros,  only  when 
that  question  is  properly  presented  on  appeal. 


in  a  case  wherein  it  has  been  ruled  upon  be- 
tween proper  parties.  In  an  issue  raising  it 
in  the  trial  court.  It  is  not  so  presented  In 
this  case.  Sexton  v.  Anderson,  95  Mo.  378, 
8  S.  W.  Bep.  564;  Chase  t.  Foster,  98  Mo. 
— ,  11  S.  W.  Rep.  760.  Finding  no  error 
in  the  record,  the  Judgment  of  the  circuit 
court  is  affirmed.  All  concur,  except  BATt 
0.  J.,  and  Babolat,  J.,  absent. 


Thohfson  et  al.  v.  Ish  et  a2. 
(Supreme  Court  of  MUtouri.    D6&  8, 18M.) 

WnxS— TE8TA>nil?TA.BT  CAP1.CITT— CKDCB   JxTUI- 
BNCB — ^WlTKBSS — PbIVILBOB  OF  PHTSICIAK. 

1.  In  a  suit  to  set  aside  a  will  for  incapacitj 
and  andae  Influence,  statements  made  by  testatrix 
before  its  execution,  and  relative  thereto,  are  com- 
petent to  prove  the  previous  state  of  her  mind  and 
affections. 

2.  Evidence  of  the  contents  of  a  revoked  will 
is  admissible  to  show  the  intention  of  testatrix  at 
the  date  of  its  execution. 

8.  Where  the  contestant*,  on  the  cross-exami- 
nation of  defendant  devisee,  ellolt  the  fact  that  be 
was  in  debt,  and  his  property  heavily  incumbered, 
evidence  that  some  of  the  contestants  are  well  sit- 
uated pecuniarily  is  competent,  as  tending  to  show 
that  testatrix  considered  tbe  circumstanoea  of  the 
respective  parties  in  making  her  will. 

4.  The  defendant  devisee  may  waive  the  pro- 
tection of  Bev.  St.  Mo.  1879,  i  4017,  which  provides 
that  information  acquired  by  a  physician,  in  bis 
professional  capacity,  shall  be  privileged,  and  may 
Introduce  the  attending  physician  of  testatrix  as  a 
witness.' 

B.  Defendant  may  call  witnesses,  and  plain- 
tiffs' witness  himself,  to  show  that  the  latter  said 
he  knew  nothing  about  the  case,  and  only  swore 
as  directed  by  another,  though  such  statement  was 
made  after  he  had  been  discharged. 

6.  It  is  harmless  error  for  the  court,  in  exolud- 
Ing  evidence  of  the  professional  standing  of  a  phy- 
sician before  his  testimony  was  in,  to  remark  that 
his  "character  and  standing  as  an  eminent  physi- 
cian is  part  of  the  history  of  Uissouri ;  and,  if  the 
courts  and  jnries  take  notice  of  facts  of  history, 
the  evidence  is  immaterial. " 

7.  Testimony  as  to  the  skill  of  a  physician 
who  had  testified  in  thecase,  by  another,  who  knew 
him,  and  spoke  from  such  knowledge,  is  admiari- 
ble  to  show  the  value  of  his  evidenoe. 

is.  The  admission  of  evidence  that  testatrix 
"was  known  to  the  community  as  a  strong-minded 


>  The  statutes  rendering  physicians  incompetent 
to  testify  as  to  information  acquired  while  acting 
professionally  do  not  create  an  absolute  disguallf 
cation,  bat  one  which  mav  be  waived.  Carringtoa 
V.  City  of  St.  Louis,  (Mo.)  1  B.  W.  Rap.  210;  RaU- 
road  Co.  v.  Martin,  (Mich.)  8N.W.  Rep.  178;  Scrippe 
V.  Foster,  Id.  210;  Fraser  v.  Jennison,  Id.  SSi; 
Adreveno  v.  Association,  84  Fed.  Rep.  870.  The 
privilege,  however,  is  forthe  benefitof  the  patient, 
continues  indefinitely,  and  cannot  be  waived  by  the 
physician.  Btoi-rs  v.  Bcougale,  (Mich.)  12  N.  W. 
Kep.  602.  It  cannot  be  wMved  after  the  patient's 
death,  by  his  executor.  Loder  v.  Whelpleyj  (N. 
Y.)  18  N.  S.  Rep.  874.  Cmitra,  under  the  MiOii- 
aim  statute,  Fraser  v.  Jennison,  (Mich.)  8  N.  W. 
Bep.  882.  The  patient  waives  it  by  calling  the 
physician  to  testify  to  the  information  thus  ac- 
quired. Carrington  v.  City  of  St.  Louis,  supra. 
But  for  the  patient  to  testify  that  a  certain  physi- 
cian treated  her  for  certain  injuries,  does  not 
waive  tbe  privilege,  Williams  v.  Johnson,  (Ind.) 
18  N.  E.  Bep.  872;  and  a  waiver  of  the  privilege  as 
to  one  physician,  by  calling  him  to  testify,  does 
not  waive  it  as  to  another,  Dotton  v.  ViUaige  of 
Albion,  (Mich.)  24  N.  W.  Rep.  788.  When  the  pa- 
tient waives  the  privilege,  and  the  question  is  rel- 
evant and  material,  the  court  should  compel  the 
pbvsioian  to  answer.  Valensin  v.  Valensio,  (CaL) 
14  Fac  Kep.  897. 
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woman"  Is  error,  but  not  prejadiclBl  to  plalntifls, 
where  there  Is  abundant  competent  evidence  to 
tbe  same  effect. 

9.  An  instruction  as  to  testamentary  capacity 
which  does  not  withdraw  from  the  jury  the  oir- 
cumstances  of  old  age,  and  wealcness  of  oody  and 
mind,  but  merely  asserts  that,  if  testatrix  pos- 
sessed a  disposing  mind,  these  oircumstances  alone 
did  not  disable  her  from  making  the  will,  which 
tbe  jury  was  to  determine  from  all  the  facts  in  ev- 
idence, including  the  fact  that  she  gave  all  her 
property  to  defendant,  and  that  "soundness  of 
mind  means  the  ability  to  know  and  comprehend 
that  one  ia  disposing  of  his  property  by  will,  tbe 
general  valne  and  character  of  the  property,  and 
to  whom  the  same  is  being  given, "  is  proper.' 

10.  It  is  not  error  to  Instruct  that  if  tne  paper 
was  dictated  by  testatrix,  and  expresses  ana  em- 
braces her  directions,  it  was  not  prooured  by  nm- 
dne  influence,  and  that,  if  she  had  the  mental  ca- 
pacity to  make  a  will,  such  paper  is  her  will, 
though  from  association,  kindness,  or  other  reasons 
defendant  had  influence  with  her,  and  had  trans- 
acted some  of  her  business ;  but  that,  if  she  wss 
under  his  influence  to  an  extent  which  destroyed 
her  liberty  and  free  agency  in  the  disposition  of 
her  property  by  the  wiU,  and  caused  her  to  dis- 
pose of  It  Id  accordance  with  his  wishes,  and  not 
her  own,  then  it  is  not  her  wilL 

U.  An  instruction  that  the  revoked  will  could 
not  be  considered,  unless  it  was  signed  by  testa- 
trix in  the  presence  of  two  witnesses,  who  signed 
the  same  at  her  request,  and  not  the  request  of 
her  attorney,  was  properly  refused,  as  the  will 
was  offered  solely  to  show  her  Intention  kt  the 
time  of  its  exeoutton. 

Appeal  from  circnit  ooart,  Bay  county; 
Geoboe  W.  Dunm.  Judge. 

Watlaee  A  Chilet  and  B.  A.  De  Bolt,  for 
appellants.  J,  D,  8?iewalter,  for  respond- 
ents. 


Black,  J.  This  is  a  suit  to  set  aside  tiie 
will  of  Martlia  Ish,  late  of  Lafayette  county. 
Tbe  will  bears  date  the  17th  April,  1888, 
and  she  died  on  the  2d  day  of  May,  follow- 
ing, at  the  advanced  age  of  nearly  80.  She 
left  surviving  tier  three  daughters  and  one 
son,  tbe  defendant  James  D.Ish,  and  a  num- 
ber of  grandchildren,  who  are  tbe  children  of 
her  four  deceased  children.  Mrs.  Mary 
Handly,  one  of  the  surviving  daughters,  ia 
not  named  in  the  will.  To  the  other  chil- 
dren and  grandchildren,  except  James  D. 
Ish,  the  testatrix  gave  $1  each,  and  to  James 
D.  Is)i  she  gave  the  residue  of  her  estate, 
consisting  of  470  acres  of  land,  of  the  value 
of  about  SltJ.OOO,  and  some  personal  prop- 
erty, of  no  great  value.  Though  Mary  Hand- 
ly and  some  of  the  grandchildren  are  made 
oo-defendants  with  James  D.  Ish,  he  is  the 
only  real  defendant,  and  will  be  designated 
as  tbe  defendant.  Tlie  will  is  assailed  on 
two  grounds:  Firtt,  want  of  mental  capac- 
ity on  the  part  of  deceased;  aecoiid,  undue 
influence  exercised  by  James  D.  Ish,  who  Is 
allied  to  have  been  her  confldeiitial  ad- 
Tiser  and  agent.    There  were  two  mistrials 


'See,  on  the  general  subject  of  mental  testa- 
mentary capacity,  In  re  Bull's  Will,  (N.  Y^  19  N. 
B.  R«p.  508,  and  note;  Kerr  v.  Lunsford,  (w.  Va.) 
8  S.  B.  Kep.  496,  and  note;  Bannister  v.  Jackson, 
<N.  J.)  17  AtL  Bep.  «e8;  O'Brien  v.  Dwyer,  Id. 
777;  ilcCoon  v.  Allen,  Id.  820;  Hiddlediloh  v. 
WUIiaLm^  Id.  83S;  CampbeU  v.  Campbell,  (lU.)  22 
E.  E.  Kep.  630. 


in  Lafayette  county,  when'  the  venue  was 
changed  to  Bay;  and  a  trial  there  resulted  in 
a  verdict  sustaining  the  will.  The  evidence 
took  a  wide  range  on  both  sides,  so  that  it  is 
out  of  the  question  to  give  more  than  an 
outline  of  it.  The  husband  of  Martha  Ish 
died  testate  in  1869,  leaving  to  her  the  lands 
in  question,  and  to  the  defendant  James  D. 
Ish  the  home  place.  Martha  Ish  continued 
to  live  witli  the  defendant  on  the  home  place 
untU  she  died,  in  1883.  In  April,  1882,  she 
executed  a  will,  whereby  she  gave  her  lands, 
except  40  acres,  to  James  D.  Ish,  and  the 
balance  of  her  property  she  devised  and  be- 
queathed to  her  children  and  grandchildren. 
That  will  was  made  in  view  of  a  contemplated 
visit  to  two  of  her  daughters,  Mrs.  Rice  and 
Mrs.  Handly,  who  resided  in  the  state  of 
California.  She  made  the  visit,  returning  to 
this  state  with  her  son,  the  defendant,  in 
Novemlier  of  that  year.  She  is  shown  to 
have  been  a  woman  of  more  than  ordinary 
strength  of  mind  and  determination,  and  at* 
tended  to  her  property  aCTalrs  partly  herself, 
and  partly  through  the  defendant.  She  be- 
came confined  to  her  room  in  March,  1883; 
and  the  will  In  question  was  executed  on  the 
17th  April,  as  before  stated.  Dr.  Hender- 
son, who  was  her  physician,  and  is  an  attest- 
ing witness,  testified  that  she  l)egan  to  give 
way  in  March ;  that  she  had  tumors  on  hei 
head,  one  of  which  she  believed  to  be  a  can- 
cer, and  from  which  she  believed  she  would 
die;  that  she  had  partial  paralysis  on  one. 
side;  that  she  was  a  large,  fleshy  woman, 
and  bad  to  be  raised  up  by  others  to  sign  the 
will,  and  she  made  two  efforts  berore  she 
completed  her  signature;  that  her  mind  was 
then,  and  up  to  the  last  of  the  month,  good, 
though  she  suffered  much  from  the  tumors, 
and  a  pain  in  her  arm.  Mr.  Rathbun,  who 
preparad  both  wills,  says  he  took  the  old  one 
to  the  house,  and  read  it  to  her,  and  she  said 
she  wanted  to  change  it,  and  gave  him  direc- 
tions as  to  the  changes;  that  he  wm  in  her 
room  from  10  to  8  o'clock,  except  at  dinner 
time;  that  her  voice  was  strong,  and  he  saw 
no  change  in  her  mind;  that  when  the  new 
will  was  signed  the  old  one  was  destroyed; 
that  he  took  the  names  of  the  children  from 
the  old  will,  and  no  one  discovered  thevmis- 
sion  of  the  name  of  Mrs.  Handly.  There  is 
much  other  evidence  tending  to  show  that 
Mrs.  Ish  was  perfectly  rational  at,  before, 
and  after  she  signed  the  will,  and  that  it  was 
her  own  act.  Un  the  other  hand,  Mrs.  Hand- 
ly says  her  mother  was  not  in  a  condition  to 
transact  any  business  on  the  18th  March. 
Mrs.  Thompson,  one  of  the  plaintiffs,  was 
with  her  mother  from  20th  March  to  18th 
April,  and  again  after  the  will  had  been  exe- 
cuted. She  describes  tbe  condition  of  her 
mother,  and  her  evidence  is  to  the  same  ef- 
fect. Says  she  never  heard  of  the  will  until 
after  the  death  of  her  mother.  Tbe  evidence 
of  these  ladies,  and  that  of  some  other  wit- 
nesses, tends  to  show  that  the  will  was  the 
result  of  solicitation  on  the  part  of  defendant, 
and  that,  in  the  absence  of  the  sisters,  he  con- 
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trolled  her  actions.  There  is  evidence  tend- 
ing to  show  that  he  induced  her  to  leave  Cali- 
fornia before  she  had  coaipleted  her  visit; 
and,  on  the  other  hand,  there  is  evidence  to 
the  effect  that  be  went  for  her,  at  her  own 
request 

1.  The  court  awarded  the  opening  and  clos- 
ing of  the  case  to  defendant.  It  appears  the 
testator,  in  the  month  of  Maj,  1882,  and  just 
before  going  to  California,  went  to  Lexing- 
ton, stopped  at  a  hotel,  and  sent  for  Mr. 
liathbun  to  prepare  her  will.  He  says,  after 
speaking  in  general  terms  of  the  interview: 
"She  said  she  wanted  Don.  Ish  to  have  her 
land,  except  40  acres,  which  she  might  want 
to  use."  She  talked  freely  with  the  landlord, 
with  whom  she  whs  acquainted,  and  con- 
sulted him  as  to  the  best  method  of  carrying 
out  her  intentions.  He  advised  her  to  make 
a  deed;  but  she  did  not  adopt  the  advice.  To 
the  admission  of  these  statements  the  con- 
testants objected.  In  the  early  case  of  Gib- 
son v.  Gibson,  24  Mo.  227,  the  plaintiff  of- 
fered to  prove  tiiat  the  testator  said  he 
had  never  made  a  will;  tlut.  if  be  signed 

'  one,  they  got  him  drunk,  and  made  him 
sign  it.  The  statements  were  offered  as  proof 
of  the  facts  stated,  namely,  that  he  never 
made  a  will,  and  that,  ii  he  signed  one,  they 
made  him  do  it  while  drunk.  The  evidence, 
it  was  held,  was  properly  excluded,  when  of- 
fered for  the  sole  purpose  of  proving  the 
facts  stated;  but  the  court  goes  on  to  say  that 
the  declarations  of  the  testator  are  clearly  ad- 
missible when  the  condition  of  the  testator's 
mind  is  the  point  of  contention,  or  it  becomes 
material  to  show  the  state  of  his  affections. 
The  charges  here  are  that  Mrs.  Ish  did  not 
possess  testamentary  capacity,  and  that  the 
will  is  not  her  will,  but  that  of  the  defendant. 
It  becomes  material  to  these  issues  to  know 
what  were  her  previous  purposes,  intentions, 
and  the  state  of  her  mind;  and  her  statements 
at,  before,  and  after  making  the  will  in  ques- 
tion are  competent  evidence  for  these  pur- 
poses. Bule  y.  Maupln,  84  Mo.  588.  It  is 
true  these  statemento  were  not  of  the  res 
gettas;  but  that  Is  not  essential  to  the  admis- 
sion of  snch  evidence.  The  value  of  such 
declarations  diminish,  of  course,  in  propor- 
tion as  they  are  remote  from  the  date  of  the 
act  in  question.  Indeed,  the  objections  to 
all  this  evidence  concede  the  competency  of 
these  statements  for  (he  purposes  just  stated. 
The  court  did  not,  however,  so  state  at  the 
time  the  evidence  was  admitted,  but,  by  an 
instruction  given  atthedoseof  the  evidence, 
told  the  jury  that  they  could  only  consider 
the  statements  made  by  Mrs.  Ish  before  and 
after  the  date  of  the  will  in  question  as  show- 
ing the  state  of  her  mind  and  of  her  affec- 
tions.   This  was  sufficient. 

2.  Nor  did  the  court  err  in  allowing  the 
witness  Rathbun  to  testify  as  to  the  contents 
of  the  will  of  April,  1882.  That  will,  it  is 
true,  bad  been  revoked  by  the  execution  of 
the  new  and  the  destruction  of  the  old  one. 
The  evidence  was  not,  however,  offered  for 
the  purpose  of  establishing  it  as  the  will  of 


Mrs.  Ish.  It  was  offered  for  the  pnrpose  of 
showing  her  Qxed  purpose  and  intention  at 
that  date.  It  differs  from  the  one  in  ques- 
tion only  in  this:  that  by  the  flrst  she  gave 
to  her  children  and  grandchildren,  other  than 
James,  sums  amounting  in  all  to  about  flSOO, 
and  by  that  will  they  were  made  residuary 
devisees;  so  that  by  it  they  would  have  re- 
ceived the  40  acres  of  land  and  some  S300, 
instead  of  $1  each.  By  both  wills  she  gave 
the  bulk  of  the  property  to  James,  and  they 
are  substantially  the  same.  If,  as  we  have 
seen,  the  declarations  of  the  testator  are  ad- 
missible when  the  issues  are  want  of  testa- 
mentary capacity  and  undue  influence,  then 
it  must  be  competent  to  put  in  evidence,  for 
like  purposes,  this  former  will.  It  tends  to 
show  that  fur  a  year  l>efore  making  the  will 
in  question  she  had  formed  the  purpose  of 
givinK  the  bulk  of  her  property  to  the  de- 
fendant. The  fact  that  she  had  formed  that 
purpose  at  that  date  tends  to  show  that  the 
present  will  was  not  the  result  of  undue  in- 
fluence, exercised  by  defendant  in  her  last 
sickness,  and  when  she  had  become  weaker 
in  body,  and  probably  in  mind.  Says  Bed- 
field  :  "Evidence  of  former  wills  and  of  other 
pecuniary  arrangements  for  the  wife  is  also 
admissible,  as  having  a  bearing  upon  the 
question  whether  the  testator  has  under- 
standingly,and  of  his  own  free  will,  changed 
his  settled  views. "  1  Bedf.  Wills,  (4th  Ed. ) 
538.  The  law  allows  a  wide  range  of 
testimony  on  the  issues  of  undue  influence 
and  weakness  of  mind,  and  it  seems  former 
wills  may  be  introduced  to  show  undue  in- 
fluence; and,  on  the  other  hand,  they  may  be 
introduced  to  show  the  previous  purpose  of 
the  testator  in  regard  totltedisposition  of  his 
property,  and  thus  shed  some  light  on  the 
question  whether,  the  contested  will  was  tba 
testator's  own  free  act.  Id.  537;  Love  v. 
Johnston,  12  Ired.  358;  Hughes  t.  Hughes, 
31  Ala.  520. 

3.  During  the  trial,  defendants  introduced 
some  evidence,  over  the  objections  of  plain- 
tiffs, to  the  effect  that  Mrs.  Bice  and  Mrs. 
Thompson  were  well  provided  for,  by  reason 
of  the  fact  that  their  husbands  were  large  prop- 
erty owners;  the  one  residing  in  the  state  of 
California,  and  the  other  in  this  state.  In  con- 
sidering this  objection,  it  is  to  be  remembered 
that  plaintiffs,  in  their  cross-examination  of 
James  D.  Ish,  drew  out  the  fact  that  he  was 
in  debt,  and  his  property  heavily  incumbert^d. 
Mrs.  Ish  had  been  living  with  him  for  about 
14  years,  and  became  attached  to  his  wife, 
who  appears  to  have  treated  the  old  lady  with 
kindness  and  affection.  It  is  not  unreason- 
able to  believe  that  the  testatrix,  in  making 
a  disposition  of  her  property,  would  take  into 
consideration  the  fact  that  some  of  lier  chil- 
dren were  in  guo<l  circumstances,  and  that 
others  were  not.  If  such  considerations 
would  naturally  have  some  influence  upon  her 
mind,  it  is  diflScult  to  see  why  they  may  not 
be  put  in  evidence,  keeping  within  reason- 
able bounds.  The  triers  of  the  facts  should 
be  placed  in  the  position  of  the  testatrix,  as 
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Dear  u  passible,  so  as  to  be  able  to  consider 
ail  the  evidence  from  her  point  of  view,  when 
she  made  tlie  will  in  dispate.  We  conclude 
there  was  no  error  in  the  admission  of  titis 
«Tidenoe. 

4.  A  far  more  difiScult  question  arises  over 
the  deposition  of  Dr.  Joseph  Wood,  nliich 
was  read  In  evidence    by  defendant.    Dr. 
Wood  was  called  in  to  consult  with  Dr.  Hen- 
derson three  or  four  days  after  the  will  in  ques- 
tion had  been  executed.  He  says:  "I  remained 
at  her  residence  all  night,  and  had  two  good, 
long  conversations  wiili  her  on  the  subject  of 
her  disease.     She  gave  loe  a  very  satisfactory 
description  of  her  disease. "    Being  then  aslied 
bis  opinion  as  to  the  condition  of  l>er  mind, 
be  says:  "I  believe,  and  am  of  the  opinion, 
that  Mrs.  lah  was  perfectly  sound  in  her 
mind  at  the  time  I  had  the  conversations  with 
faer."    This  and  other  portions  of  the  depo- 
sition were  objected  to  on  the  ground  that 
Dr.  Wood  was,  under  the  statute,  an  incom- 
petent  witness,  and  could  not  disclose  the 
matters  teetiQed  to  by  him.    Section  4017, 
liev.  St.  1879,  provides :   "  The  following  per- 
sons shall  be  incompetent  to  testify:   *    *  * 
Fifth.  A  physicisin  or  surgeon,  concerning 
any  information  which  he  may  have  acquired 
from  any  patient,  while  attending  him  in  a 
professional  character,  and  which  informa- 
tion was  necessary  to  enable  him  to  prescribe 
tor  such  patient  as  a  physician,  or  do  any  act 
for  him  as  a  surgeon."     This  statute  Is  very 
tmphatic,  and  it  places  the  seal  ot  secrecy 
upon  information  acquired  by  observation  as 
well  as  that  acquired  by  oral  communication, 
(j&rtside    v.  Insurance   Co.,  76    Mo.    446. 
There  can  be  no  doubt  but  the  information 
upon  which  Dr.  Wood  based  his  opinion  was 
acquired  from  the  testatrix  while  attending 
her  in  a  professional  cliaiacter,  and  the  infur- 
mation  was  necessary  to  enable  him  to  give 
hex  and  her  atcending  physician  advice  con- 
cerning her  disease.    Tlie  opinion  which  he 
expresses  is  based  upon  the  information  thus 
soquired.      The  physician  being  prohibiCed 
from  disclosing  the  information,  he  certainly 
cannot  give  an  opinion  based  upon  his  knowl- 
edge thus  acquired.    He  is  no  moreat  liberty 
tu  give  an  opinion  upon  such  knowledge  than 
be  is  to  detail  the  facts  revealed  to  him  by  the 
patient.    The  protection  afforded  by  the  stat- 
ute may,  however,  be  waived  by  the  patient, 
and  he  does  waive  it  by  calling  the  physician 
to  give  evidence  of  information  acquired  in 
a  professional  character.    Groll  v.  Tower,  85 
Mo.  249;  Currington  v.  City  of  St.  Louis,  89 
Mo.  212.  1  S.  W  Bep.  240;  Blair  v.  Railroad 
Co.,  89  Mo.  S37. 1  S.  W.  Rep.  367.    In  the 
fiist  of  these  cases  ti)e  widow  brought  suit  to 
recover  damages  fur  injuries  received  by  her 
husband,  and  from  which  injuries  he  died. 
It  was  there  said:  "Where  the  evidence  of 
the  attending  physician  is  offered  by  the  pa- 
tient or  his  representatives,  it  is  competent 
and  adnaissible.     When  it  is  offered  by  the 
opiosite  party,  the  pliysician  cannot  testify, 
against  the  objection  of  the  piitient,  or  his 
tepreaentatives."     And  accordingly  it  was 
T.12a,w.no.20— 33 


ruled  that  the  physician  should  have  been  al> 
lowed  to  testify,  when  offered  by  the  widow. 
The  Michigan  statute  is  in  substance  and  ef- 
fect the  same  as  our  statute.  Gomp.  Laws 
1871,  §  6943.  In  Fraser  v.  Jennison.  42 
Mich.  209,  3  N.  W.  Rep.  882,  a  will  dated  iu 
May,  1877,  was  contested  on  various  grounds, 
and  among  them  unsoundness  of  mind  and 
undue  innuence.  The  proponents  of  the  will, 
who  were  special  administrators  appointed 
by  the  ])robHte  court,  proved  by  a  physician 
that  he  had  been  employed  by  the  testator,  in 
a  professional  capacity,  from  September, 
1876;  and  the  physician  was  then  allowed  to 
testify  that  the  mind  of  the  deceased  was 
sound,  and  to  describe  the  particulars  of 
the  disease.  G001.ET,  J.,  after  quoting  the 
statute  and  saying  the  trial  court  did  not  err. 
uses  this  language:  "This  statute,  as  we 
have  held,  covers  Information  acquired  by  ob- 
servation while  the  physician  is  in  attendance 
upon  his  patient,  as  well  as  communications 
made  by  the  patient  to  him;  *  e  *  but 
the  rule-it  establishes  is  one  of  privilege  for 
the  protection  of  the  patient,  and  he  may 
waive  it,  if  he  sees  fit.  Scrippe  v.  Foster,  41 
Mich.  742.  8  N.  W.  Rep.  216.  And  what  he 
may  do  in  his  life-time,  those  who  represent 
him  after  his  death  may  also  do,  for  the  pro- 
tection of  the  interests  they  claim  under 
him."  On  the  other  hand,  a  different  ruling 
prevails  in  the  states  of  Kew  York  and  Indi- 
ana. Section  833  of  the  New  York  Code  re- 
lates to  ministers,  section  835  to  attorneys, 
and  section  834  provides  that  "a  person  duly 
authorized  to  practice  physio  or  surgery  shall 
not  be  allowed  to  disclose  any  information 
which  he  acquired  in  attending  a  patient  ia 
a  professional  capacity,  and  which  was  nec- 
essary to  enable  him  to  act  in  that  capacity." 
And  section  836  provides  that  "  the  last  three 
sections  apply  to  every  examination  of  a  per- 
son as  a  witness,  unless  the  provisions  there- 
of are  expressly  waived  by  the  person  confess- 
ing, the  patient,  or  the  client."  It  seems  to 
have  been  the  practice  in  the  surrogate  court 
to  admit  the  evidence  of  the  attending  physi- 
cian of  the  testator  in  the  probate  of  wills. 
Allen  v.  Public  Administrator,  1  Bradf.  Sur. 
221;  Whelpley  v.  Loder,  1  Dem.  Sur.  368. 
But  in  Weetover  v.  Insurance  Co.,  99  N.  Y. 
56,  1  N.  E.  Rep.  104,  which  was  an  action 
by  an  executor  on  a  policy  of  insurance,  it 
was  held  by  the  court  of  appeals  that  the  ex- 
ecutor could  not  waive  the  privilege  of  the 
statute;  and  the  argument  goes  to  the  extent, 
we  think,  of  holdiug  that  no  one  but  the  pa- 
tient himself  can  make  the  waiver.  Rent- 
ban  V.  Dennin.  103  N-  Y.  577.  9  N.  E.  Rep. 
320,  was  a  case  tried  on  appeal  from  the  judg- 
ment of  a  surrogate  court,  admitting  a  will 
to  probate,  and  it  was  held  that  the  attending 
physician  of  the  deceased  was  not  a  compe- 
tent witness.  This  ruling  was  followed  in 
contested  will  proceedings  in  the  subsequent 
cases  of  In  re  Coleman,  111  N.  Y.  220.  19  N. 
E.  Rep.  71 ;  Loder  v.  Whelpley.  Ill  N.  Y.  239, 
18  N  £.  Rep.  874.  The  Indiana  stotiite  is 
not  essentially  different  from  the  statute  of 
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this  state;  and  in  Heuston  y.  Simpson,  115 
Ind.  62, 17  K.  E.  Rep.  261.  tlie  court  fol- 
lowed the  rule  of  the  court  of  appeals  of  New 
York  in  a  testamentary  case.  The  statute  of 
this  state,  and  that  of  New  York,  prohibit  the 
physician  from  disclosing  the  information 
acquired  under  the  circumstances  specified; 
but  the  New  York  statute  goes  f  nether ,^  and 
says  the  prohibition  shall  apply  to  every  ex- 
amination of  the  designated  persons, — a  pliy- 
sician  being  one  of  them, — unless  "expressly 
waived  by  the  patient."  It  not  only  creates 
the  privilege,  but  defines  by  whom  it  may  be 
waived,  and  says  the  waiver  must  be  express. 
Our  statute  contains  no  such  qualification. 
The  difference  in  the  statutes  may  fairly  lead 
to  different  results.  Notwithstanding  our 
statute  provides  for  no  exception,  still,  it 
deals  with  a  privilege,  and  it  must  be  taken 
as  established  law  that  the  privilege  may  be 
waived  by  the  patient;  and  we  have  held  that 
it  may  be  waived  by  the  representative,  and 
in  this  our  ruling  accords  with  that  of  the 
supreme  court  of  Michigan,  under  a  like 
statute.  If  the  patient  may  waive  this  right 
or  privilege  for  the  purpose  of  protecting  his 
rights  in  a  litigated  cause,  we  see  no  sub- 
stantial reason  why  it  may  not  be  done  by 
those  who  represent  hira  after  his  death,  for 
the  purpose  of  protecting  rights  acquired  un- 
der him.  Some  light  may  be  thrown  upon 
this  question  by  analogy  from  the  rules  of 
law  applied  to  confldential  communications 
between  client  and  attorney.  Such  commu- 
nications, it  is  held  in  Russell  t.  Jackson,  9 
Hare,  390,  must  not  be  revealed,  in  cases 
where  the  rights  and  interests  of  the  client, 
or  those  claiming  under  him,  come  in  con- 
flict with  the  rights  and  interests  of  third 
persons;  but  this  rule,  it  is  held,  does  not  ap- 
ply to  cases  of  testamentary  disposition  of 
property  by  the  client.  The  disclosure  in 
such  cases,  it  is  considered,  can  affect  no  right 
or  interest  of  the  client,  and  is  therefore  not 
within  the  reason  of  the  rule.  Taylor  says: 
"In  stating  that  the  privilege  does  not  ter- 
minate with  the  death  of  the  client,  care  must 
be  taken  to  distinguish  between  cases  where 
disputes  arise  between  the  client's  represent- 
atives and  strangers,  and  those  in  which  both 
the  litigating  parties  claim  under  the  client." 
As  to  the  latter  class  of  cases,  he  says:  "It 
would  be  obviously  unjust  to  determine  that 
the  privilege  should  belong  to  the  one  claim- 
ant rather  than  to  the  other."  1  Tayl.  Ev. 
§  928,  p.  798.  See,  also,  Blackburn  v.  Craw- 
fords,  8  Wall.  175;  Scott  v.  Harris,  113  HI, 
454.  It  is  difficult  to  see  why  the  rule  of  ex- 
clusion should  apply  in  case  of  a  physician, 
and  not  of  an  attorney.  An  attorney  is  de- 
clared, by  the  third  clause  of  section  4017  of 
our  statutes,  to  be  incompetent  to  testify  con- 
cerning communications  made  to  him,  "with- 
out the  consent  of  the  client. "  The  clause 
in  relation  to  physicians  does  not  contain  this 
quoted  qualification,  but  the  third  clause  is 
simply  declaratory  of  the  common  law;  and, 
if  the  difference  between  the  clauses  argues 
anything,  it  should  be  that  the  physician  can- 


not testify,  with  or  without  the  consent  of 
the  patient.  Whatever  may  have  been  the 
rule  at  common  law,  the  statute  places  attor- 
neys and  physicians  on  substantially  the 
same  ground.  We  conclude,  as  before,  that 
when  the  dispute  is  between  the  devisee  and 
heirs  at  law,  all  claiming  under  the  deceased, 
either  the  devisee  or  heirs  may  call  the  at- 
tending physician  as  a  witness. 

5.  The  plaintiffs,  in  putting  in  their  evi- 
dence, called  and  examined  Sawney  Brown, 
(colored.)  Nearly,  if  not  quite,  a  week  there- 
after, and  when  the  defendant  produced  evi- 
dence in  rebuttal,  he  called  the  witness 
Brown,  and  asked  him  if  he  did  not  at  a  des- 
ignated time,  and  in  the  presence  of  named 
persons,  say  he  knew  nothing  about  the  case, 
and  only  swore  to  what  Joe  Lightner  told 
him  to  swear.  The  witness  denied  making 
the  statement;  and  the  named  persons  were 
called  and  testified  that  he  did  make  it.  Tlie 
objections  made  to  all  this  evidence  are  that 
Brown  had  been  discharged  as  a  witness,  and 
tliat  the  question  asked  to  lay  a  foundation 
to  impeach  him  related  to  a  date  subsequent 
to  that  at  which  he  had  testified.  In  the  first 
place,  there  is  nothing  tu  show  that  the  wit- 
ness Brown  had  been  discharged,  and,  if  he 
had,  it  can  make  no  difference.  The  law  is 
not  so  lame  that  a  witness  can  admit  that  he 
has  testified  to  matters  of  which  he  knew 
nothing,  and  it  then  be  out  of  the  power  of 
the  opposite  party  to  impeach  him.  It  would 
have  bieen  error  for  the  court  to  have  ruled 
otherwise  than  it  did.  The  argument  is  made 
that  this  witness  was  entrapped  into  foolish 
talk  by  a  friend  of  the  defendant,  but  the 
argument  addresses  itself  to  the  jury,  and 
not  to  this  court.  The  witness  made  a  full 
and  lengthy  explanation,  and  the  question  of 
his  veracity  was  one  for  the  Jury  to  deter- 
mine. 

6.  The  defendant  attempted  to  show  the 
reputation  and  standing  of  Dr.  Wood,  whose 
deposition  had  not  yet  been  read,  as  a  physi- 
cian and  surgeon,  by  another  physician.  The 
judge  excluded  the  evidence,  but  remarked 
from  the  bench:  "Dr.  Wood's  character  and 
standing  as  an  eminent  physician  is  part  of 
the  history  of  Missouri;  and,  if  the  courts 
and  juries  take  notice  of  facts  of  history,  the 
evidence  is  immaterial."  These  remarks  of 
the  judge  were  improper,  and  should  not  have 
been  made,  but  do  not  constitute  reversible 
error. 

7.  The  witness  Batbbun  testified:  "Mrs. 
Ish  was  known  to  the  community  as  a  strong- 
minded  woman."  This  evidence  ouglit  to 
have  been  excluded;  and  why  it  was  drawn 
out  we  cannot  conjecture.  Testamentary 
capacity  cannot  be  proved  by  neighborhood 
rumors.  Brinkman  v.  Rneggesick,  71  Mo. 
553.  As  the  evidence  is  reported,  we  do  not 
understand  the  witness  to  speak  of  the  date 
of  the  last  sickness  of  Mrs.  Ish,  but  of  a  prior 
date.  In  view  of  the  vast  amount  of  com- 
petent evidence  to  the  same  effect,  we  do 
not  see  how  this  statement  of  the  witness 
could  have  prejudiced  the  plaintiffs.     The 


Digitized  by 


Google 


Ui>.) 


THOMPSON  0.  ISH. 


515 


judgment  should  not  bfi  reversed  for  this 
enor. 

8.  Dr.  Henderson,  who  testified  in  behalf 
of  defendant,  both  as  a  physician  and  a  sub- 
scribing witness,  stated  on  cross-examination 
that  he  had  no  diploma,  and  did  not  gradu- 
ate at  a  medical  college,  but  had  a  certificate 
as  a  registered  physician ,  and  attended  a  pri- 
vate medical  school,  but  did  not  graduate. 
Later  in  the  case  the  defendant  called  Dr. 
Alexander,  who  said  he  knew  Dr.  Hender- 
son, and,  being  asked  his  opinion  of  the 
qnaliBcatlons  of  Dr.  Henderson  as  a  physi- 
cian, said:  "I  regard  him  as  above tli^  aver- 
age of  doctors  in  Missouri."  It  is,  of  course, 
for  the  court  to  determine  in  the  flrst  in- 
stance whether  a  witness  who  is  offered  as 
an  expert  possesses  the  proper  qualiflcations; 
but  the  value  of  the  evidence  which  the  wit- 
Bess  may  give  is  a  question  for  the  jury,  and, 
as  that  value  must  depend  much  upon  the 
sliill  of  the  witness  in  his  craft  or  profession, 
we  can  see  no  serious  objection  to  the  admis- 
sion of  evidence  which  goes  to  show  tlie  ex- 
tent of  his  skill.  Dr.  Alexander  knew  Dr. 
Henderson,  and  it  is  from  that  knowledge, 
and  from  that  alone,  he  speaks:  and  this  he 
could  do.     Laros  v.  Com.,  84  Fa.  St.  200. 

9.  Twelve  instructions  were  given  at  the 
request  of  the  defendant,  and  nineteen  at  the 
request  of  plaintiffs,— one  of  them  having 
been  modified  by  the  court.  On  the  question 
of  capacity  to  make  a  will,  the  court,  at  the 
request  of  defendant,  in  substance  directed 
tbe  jury  that  a  person  of  sound  mind,  above 
the  age  of  18  years,  has  the  right  to  dispose 
of  his  or  her  property  to  any  person,  and  to 
leave  others  unprovided  for;  that  neither  old 
age,  sickness,  feebleness,  nor  bodily  inflrmity, 
nor  mere  weakness  of  mind,  incapacitates  the 
malcingof  a  will;  "that  soundness  of  mind 
means  the  ability  to  know  and  comprehend 
that  one  is  disposing  of  his  property  by  will, 
the  general  value  and  character  of  the  prop- 
erty, and  to  whom  the  same  is  being  given. " 
"And  if,  therefore,  the  jury  believe  from  the 
evidence  that  Martha  Ish  signed  the  paper 
read  in  evidence  as  her  will;  *  *  *  that 
al  the  time  she  had  suflScient  mind  and  mem- 
ory to  know  that  she  was  disposing  of  her 
property  by  will,  to  whom  she  was  giving  it, 
and  the  general  nature  and  character  of  the 
property, — then  she  was  of  sound  mind,  and, 
onless  procured  by  nndue  influence,  as  after- 
wards defined,  you  will  find  said  paper  to  be 
her  will,  even  though  the  jury  may  believe 
from  the  evidence  she  was  old,  infirm,  sick, 
and  feeble,  and  nigh  unto  death  at  the  time 
tbe  signed  it,  and  for  these  or  other  causes 
her  mind  was  not  as  vigorous  and  strong  as 
it  bad  once  been,  and  her  body  was  weak  and 
feeble."  The  fifth  instruction  for  plaintiffs 
is  in  these  words:  "Fifth,  The  jury  are 
instructed  that,  to  constitute  a  sound  and  dis- 
pwing  mind  and  memory  in  said  Martha  Ish, 
•  •  •  it  was  not  only  necessary  that  she 
should  have  then  been  capable  of  comprehend- 
ing the  nature  and  extent  of  her  property, 
and  the  persons  who  [were]  intended  to  be 


provided  for  by  the  will,  but  she  most  also 
have  been  able  to  dispose  of  her  property 
with  understanding  and  reason;  and  it  is  not 
sufficient  that  site  was  then  merely  capable  of 
understanding  what  she  was  engaged  in." 
The  instructions  for  the  defendant  do  not,  as 
seems  to  be  supposed,  withdraw  from  the 
consideration  of  the  jury  the  circumstances 
of  old  age,  weakness  of  body,  and  a  want  of 
a  vigorous  mind.  They  simply  assert  that,  if 
she  possessed  a  disposing  mind,  these  circum- 
stances alone  did  not  disable  her  from  mak- 
ing a  will.  Other  instructions  for  the  plain- 
tiffs left  it  to  the  jury  to  take  all  these  facts 
in  evidence  into  consideration,  including  tbe 
fact  that  she  gave  all  her  property  to  defend- 
ant. These  definitions  and  descriptions  of  a 
sound  mind,  namely,  the  ability  on  the  part 
of  the  testatrix  to  know  that  she  was  dispos- 
ing of  her  property  by  will,  and  to  whom  she 
was  giving  it,  and  the  general  nature  and 
character  of  her  property,  come  up  to  the 
standard  of  a  sound  and  disposing  mind  re- 
peatedly asserted  by  this  court.  Brinkman 
V.  Bueggesick,  71  Mo.  556;  Appleby  v.  Brock, 
76  Mo.  814;  Jackson  v.  Hardin,  88  Mo.  178; 
Myers  v.  Hauger,  11  S.  W.  Rep.  974. 

10.  For  the  defendant  the  court  gave  this 
instruction  upon  the  subject  of  undue  influ- 
ence: "If  the  jury  believe  from  the  evidence 
that  said  paper  was  dictated  by  Mrs.  Ish ;  that 
it  expresses  her  directions,  and  embraces  such 
bequests  and  devises  as  she  then  desired  to 
make, — then  the  Jury  are  instructed  the 
same  was  not  procured  'by  undue  influence; 
and  If  *  *  *  she  had  the  mental  capaci- 
ty to  make  a  will,  as  elsewhere  defined,  you 
will  find  said  paper  to  be  her  will,  even  though 
yon  may  believe  from  the  evidence  that  from 
association,  kindness,  or  other  reasons,  James 
D.  Ish  had  an  influence  with  bis  mother,  and 
at  times  looked  after  and  transacted  some  of 
her  business."  And  at  tbe  request  of  the 
plaintiffs  the  court  gave  the  following  instrnc- 
tion:  "Eleventh.  If  the  jury  believe  from 
the  evidence  that  the  mind  of  deceased,  Mar- 
tha Ish,  either  from  sickness,  disease,  age, 
bodily  and  mental  decay,  and  overweaning 
confidence,  was  subject  to  the  dominion  and 
control  of  her  said  sun,  James  D.  Ish,  and 
that  he  exercised  such  power  and  influence 
over  her  mind  and  will,  in  the  disposition  of 
her  property  by  such  will,  as  to  destroy  her 
liberty  and  free  agency,  and  to  cause  such 
disposition  of  her  property  to  be  made  as  to 
suit  tbe  purposes  and  wishes  of  defendant, 
James  D.  Ish,  and  not  her  own,  then  such 
will,  in  law,  is  not  the  will  of  said  Martha  Ish ; 
and  the  jury  will  find  the  issue  submitted  to 
them  for  the  plaintiffs,  aiid  against  such  wilL" 
Other  instructions  were  given  at  the  request 
of  contestants,  reciting  the  various  circum- 
stances in  evidence,  and  informing  the  jury, 
if  they  were  true,  they  should  be  considered 
in  determining  the  question  of  undne  influ- 
ence, and  were  facts  from  which  undue  in- 
fluence might  be  inferred.  They  are  in  their 
scope  such  instructions  as  it  was  said  should 
have  been  given  in  the  case  of  Harvey  t.  Sul- 
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Una,  46  Mo.  147.  The  influence  which  a  child 
may  acquire  from  Hssociation  with,  and  at- 
tenlioii  and  acts  of  kindness  to,  a  parent  will 
not  invalidate  a  will.  The  influence  of  a  wife 
or  child  upon  a  testator,  while  he  has  power 
to  deliberate  and  estimate  the  inducements, 
will  not  avoid  the  will,  if  the  influence  is  ex- 
erted in  a  fair  and  reasonable  manner,  and 
without  fraud  or  decpption.  The  influence 
ot  one  occupTing  such  relation  to  the  testator 
to  avoid  the  will  must  be  such  as  to  over- 
reach and  destroy  the  free  agency  and  will 
power  of  the  testator.  Brinkman  v.  Buegge- 
sick.supra;  Jackson  V.Hardin, supra,  Myera 
V.  Hanger,  supra.  The  instructions  given 
upon  the  subject  of  undue  influence  are  favor* 
able  to  the  contestants. 

11.  The  twentieth  instruction,  to  the  effect 
that  the  will  of  1882  could  npt  be  considered, 
unless  it  was  signed  by  Martha  Isb,  in  the 
presence  of  two  witnesses,  who  signed  the 
same  at  Iter  request,  and  not  at  the  request  of 
her  attorney,  was  properly  refused.  That  will 
was  offered  for  the  sole  purpose  of  showing 
her  then  fixed  purpose  and  intention  as  to  the 
disposition  of  her  property,  and  it  is  imma- 
terial whether  it  was  formal  in  its  execution 
or  not.  Besides,  the  evidence  is  all  to  the  ef- 
fect that  it  was  formally  executed. 

From  the  niimerousqaestions  raised  in  the 
briefs,  we  have  selected  and  disposed  of  those 
which  we  think  call  for  special  notice.  No 
substantial  reason  is  shown  why  the  Judg- 
ment should  not  stand,  and  it  is  therefore  af- 
flrmed. 

Bat,  G.  J.,  and  Babolat.  J. ,  absent.  The 
other  jadges  concur. 


State  v.  Meters. 
(Supreme  Court  of  Missouri.    Dec  9, 1889.) 

HOMIOISB  —  iNDIOrHBira —  COITTBSUOHB — KXFBBT 
BVIDBNOa— VbRDIOT— APPBAU 

1.  Under  Her.  8L  Mo.  i  199S,  which  provides 
that  no  assignment  or  joinder  in  error  la  necessary 
in  criminal  prosecntiona,  but  the  court  shall  ren- 
der judgment  on  the  record  before  them,  the  suf- 
flciency  of  an  indictment  will  be  reviewed  on  ap- 
peal, whether  or  not  defendant's  objection  thereto 
u  defective. 

8.  Under  Rev.  St.  Uo.  |  128S,  which  provides 
that  murder  committed  in  the  perpetration  of  rob- 
bery, etc.,  shall  be  deemed  murder  in  the  first  de- 
gree, the  nsnal  form  of  Indictment  la  anffloient,  ir- 
respective of  the  manner  In  which  the  orime  was 
committed;  and  so  much  of  an  indictment  as 
charges  the  murder  to  have  been  committed  In 
the  perpetration  of  robbery  U  surplusage. 

8.  Under  the  Missouri  Bill  of  Rights,  {  82, 
which  declares  that  in  criminal  prosecutions  the 
accused  shall  have  the  right  to  demand  the  nature 
and  cause  of  the  accnsaUon,  the  conclusion  of  an 
indictment,  which  does  not  show  that  the  grand 
jurors  charge  the  murder,  is  insufficient,  and 
not  cured  by  Rev.  St.  Mo.  <  1881,  which  provides 
that  no  indictment  is  invalid  for  omitting  to  allege 
that  the  grand  jurors  were  Impaneled,  svrom,  or 
charged,  etc. 

4.  Under  Rev.  St.  Mo.  |  1984,  which  provldee 
that  the  jury  must  ascertain  the  degree  of  murder 
of  which  the  defendant  was  guilty,  a  verdict  that 
"we,  the  jury,  find  the  defendant  guilty  of  murder 
In  the  first  degree,  as  charged  in  the  seoond  count 
in  the  Indictment, "  la  sufficient. 


&  Where  exceptions  are  not  taken  when  the 
instructions  are  given  or  refused,  it  is  too  late  to 
raise  objections  thereto  on  motion  for  a  new  triaL 

6.  Defendant  confessed  that  after  he  met  his 
accomplice  they  walked  from  a  distance  in  search 
of  work,  and,  after  arriving  In  town,  tlretf  and 
hungry,  and  having  received  something  to  eat  from 
a  lady,  they  strolled  about  varlons  buildings  to  get 
warm ;  that  late  at  night  they  sought  shelter  in  the 
depot,  and  found  deceased,  the  only  person  there, 
sleeping  on  a  chair:  that  alter  a  while  his  accom. 
plice  said  that  he  had  seen  deceased  have  isome 
money,  and  suggested  that  they  hold  him  up,  and 
secure  it;  that  defendant  objected,  but  flnally  ac- 
ceded, and  they  went  out  on  the  platform,  and'con- 
BUlted  how  to  execute  their  design;  that  his  ac- 
complice finally  got  a  conpUng-pTn,  and  told  de. 
fendantjnerely  to  stun  deceased  with  it,  while  be 

fot  the  money;  that  defendant  at  first  refused, 
nt,  upon  )>elng  accused  of  cowardice,  and  being 
in  a  frenzy,  struck  deceased  two  blowson  the  head ; 
that  they  then  secured  the  money,  am  made  their 
escape.  Similar  confessions  were  made  to  others, 
and  there  was  evidence  to  corroborate  the  same, 
and  to  identify  defendant,  and  establish  hia  prox- 
imity to  the  scene  of  the  murder  on  the  nlgnt  in 
Quezon.  Held,  that  a  conviction  for  mnioer  In 
the  first  degree  was  sustained. 

7.  Such  confession  will  be  presumed  to  have 
been  voluntary,  unless  the  contrary  is  shown. 

8.  Evidence  that  defendant  pleaded  guilty  nt  a 
former  term  of  court,  which  pleatlie  court  refused 
to  receive,  is  inadmissible,  and  does  not  require  a 
special  objection. 

0.  Wherethedepositions  of  physicians  who  had 
treated  defendant  professionally,  to  the  effect  that 
his  mind  had  been  seriously  impaired  by  masturba- 
tion, are  first  read  to  or  by  experts,  they  may  an- 
swer questions  as  to  the  mental  condition  of  a  per- 
son so  afliioted;  whether  such  insanity  is  perma- 
nent, and  easy  or  hard  to  cure;  and  whether  a  per- 
son insane  from  such  cause  one  year  before  would 
remain  so  down  to  the  time  of  the  trial. 

Appeal  from  criminal  court,  Jackson  coun- 
ty; Hbnbt  p.  White,  Judge. 

The  second  count  of  the  indictment  apon 
which  the  defendant  was  tried,  convicted, 
and  sentenced  reads  this  way:  "And  the 
grand  jurors  aforesaid,  upon  their  'oaths 
aforesaid,  do  further  present  and  say  that 
Charles  Meyers  and  John  Bogard,  on  the  8d 
day  of  January,  1888.  at  the  county  of  Jack- 
son and  state  aforesaid,  did  feloniously,  will- 
fully, deliberately,  premeditatedly,  and  of 
their  malice  aforethought,  make  an  assault 
upon  James  Weir,  [intending  and  attempting 
then  and  there  the  money  and  property  of 
said  James  Weir,  from  the  person  and  against 
the  will  of  the  said  James  Weir,  and  by  force 
and  violence  to  the  person  of  said  James  Weir, 
then  and  there  to  feloniously  rob,  steal,  take, 
and  cariy  away;]  and  did  then  and  there. 
[while  so  intending  and  attempting,  and 
in  execution  of  such  Intent  and  attempt,] 
feloniously,  willfully,  deiitierately.  premedi- 
tatedly, and  of  their  malice  aforethought. 
with  a  certain  iron  weapon  and  means,  an 
exact  description  whereof  is  to  these  Jurors 
unknown,  which  tliey,  the  said  Charles  liey- 
ers  and  John  Bogard,  then  and  there  had  and 
held  in  their  lianils,  strike  and  l>eat  him.  the 
said  James  Weir,  thereby  giving  to  him,  the 
said  James  Weir,  in  and  upon  the  bead  of 
him,  the  said  James  Weir,  certain  mortal 
bruises,  wounds,  contusions,  and  fractures, 
of  which  said  mortal  bruises,  wounds,  con- 
tusions, and  fractures,  the  said  James  Weir. 
then  and  there,  thence  continually  languished 
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until,  on  the  lOtb  day  of  January,  1888,  he 
there  died.  And  so  said  Charles  Meyers  and 
John  Bogard,  in  manner  and  form  aforesaid, 
and  by  the  means  aforesaid,  did  felonioasly, 
willfully,  deliberately,  premeditatedly,  and  of 
their  malice  aforethought,  kill  and  murder 
the  said  James  Weir,  against  the  )>eace  and 
dignity  of  the  state.  Blakb  L.  Woodsok, 
Prosecuting  Attorney." 

Prank  M.  Lowe,  for  appellant.     Tht  At- 
tornep  Qenmral,  for  the  State. 

Sherwood,  J.,  {after  stating  the  facta  as 
ahvoe.)  1.  It  seems  that  the  counsel  for  the 
defendant  objected  ore  tenus  to  the  introduc- 
tion of  any  evidence  because  of  the  InsuflS- 
ciency  of  the  indlctrneut,  but  such  a  method 
of  objection  avails  nothing.  State  v.  Risley, 
72  Mo.  609.  In  the  motion  in  arrest,  how- 
e\  er,  it  is  stated :  "That  the  second  count  in 
the  indictment,  upon  which  the  verdict  was 
found,  does  not  state  factd  to  constitute  a 
cause  of  action."  It  is  unnecessary  to  in- 
quire whether  sach  a  general  objection  is 
go«d  or  not,  by  reason  of  the  fact  that  In 
criminal  prosecutions  noassignment  of  error, 
or  joinder  in  error,  is  necessary;  and  by 
reason  of  the  fact  that  onr  statutory  duty  re- 
quires that,  in  tlie  absence  of  such  assign- 
ment of  error,  we  proceed  and  render  judg- 
ment upon  the  record  before  us.  Itev.  St. 
1879,  §  1993;  State  v.  Barnett,  68  Mo.  300; 
State  v.  Krieger,  68  Mo.  98;  State  v.  David- 
ion,  73  Mo.  428.  And  such  general  objection, 
if  insufficient,  la  also  healed  by  the  further 
consideration  tliat,  if  the  defect  in  the  indict- 
ment be  a  material  one, — one  available  un  mo- 
tion in  arrest, — it  Is  equaUy  available  in  this 
court  on  appeal  or  error.  McGee  t.  State,  8 
Mo.  495. 

2.  An  indictment  In  the  usual  form,  charg- 
ing the  murder  to  have  been  done  deliberately, 
premeditatedly,  etc.,  ia  sufflcient,  under  our 
■tatote.  to  charge  murder  in  the  first  degree. 
BO  matter  whether  the  murder  be  committed 
in  the  perpetration  of  robbery,  rape,  etc.,  or 
otherwise.  State  r.  Hopkirk.  84  Mo.  278; 
State  V.  Kilgore,  70  Mo.  546;  State  v.  Green, 
66  Mo.  681.  The  perpetration,  or  the  attempt 
to  perpetrate,  any  of  the  felonies  mentioned 
in  the  statute,  during  which  attempt,  etc., 
ttie  homicide  is  committed,  stands  In  lieu  of, 
and  is  the  legal  equivalent  of,  that  premedita- 
tion, deliberation,  etc.,  which  otherwise  are 
the  necessary  attributes  of  murder  in  the  first 
degree.  The  correctness  of  this  view  is  rec- 
ognized in  Pennsylvania,  from  which  statute 
section  1232  is  derived.^  Com.  v.  Flanagan, 
7  Watts  &  8.  415,  See.  to  same  effect,  Titus 
T.  State.  49  N.  J.  Law,  36,  7  Atl.  Rep.  621. 
The  rale  was  the  same  at  common  law.  It 
was  not  necessary  to  charge  that  the  murder 
was  committed  in  the  perpetration  of  another 
crime.  It  sufficed  to  charge  it  in  common 
form,  and  then,  upon  proof  that  the  crime 


*ReT.  St.  Ma  |  1339,  provides  that  murder  com- 
Mitted  in  the  perpetration,  or  attemptr  to  perpetrate, 
anon,  rape,  robbery,  burglary,  or  mayhem  ahaU  be 
deemed  mnider  In  the  first  degree. 


was  done  in  the  perpetration,  etc.,  this  an- 
swered the  ends  of  the  prosecution,  and  stood 
in  the  stead  of  proof  of  "malice  afore- 
thought." 2  Blah.  Grim.  Law,  §  694;  Fost. 
Cr.  Law.  258 et  seq.;  1  Hale,  P.  0.  465.  As 
will  have  been  observed,  in  the  present  case 
the  pleader  has  evidently  endeavored  to  draw 
an  indictment  based  upon  the  allegation  of 
facts  occurring  in  the  perpetration  of  a  rob- 
bery, and  resulting  in  the  crime  of  murder. 
I  have  never  met  with  but  one  precedent 
wliere  the  endeavor  was  made  to  charge  a 
murder  committed  in  the  attempt  to  per- 
petrate anotlier  felony;  and  in  that  case  the 
endeavor  failed.  Titus  v.  State,  49  N.  .T. 
I^w,  36,  7  Atl.  Rep.  621.  As  before  seen,  it 
is  wholly  unnecessary  to  do  more,  when  mur- 
der is  committed  in  the  perpetration,  etc., 
than  to  make  the  charge  in  the  ordinary  way 
for  murder  in  the  first  degree,  and  then  show 
the  facts  in  evidence;  and,  if  they  establish 
that  the  homicide  was  committed  in  tlie  at- 
tempt, etc.,  this  suffices.  It  is  immaterial, 
in  the  case  at  bar,  to  determine  whether  the 
pleader  has  succeeded  in  the  Indictment  be- 
fore us,  because,  if  you  strike  out  that  por- 
tion of  the  indictment  which  I  have  marked 
in  brackets,  there  will  be  sufflcient  left  to 
form  the  body  of  a  good  charge  of  the  crime, 
so  far  as  concerns  that  portion  of  the  count. 
The  authorities  abundantly  sustain  the  posi- 
tion that  if  after  striking  oat  a  portion  of  an 
indictment,  enough  be  left  to  make  a  valid 
and  substantial  charge  of  the  crime  intended 
to  be  charged,  no  essential  part  of  the  case 
being  omitted  after  the  striking  out  occurs, 
then  such  striking  out  is  permissible.  Whart. 
Crim.  PI.  g  158.  Treating  of  this  topic,  that 
redoubtable  old  warrior  of  criminal  jurispru- 
dence, Giiltty,  says:  "But,  though  the  indict- 
ment must  in  all  respects  be  certain,  yet  the 
introduction  of  averments,  although  supers 
fluous  and  immaterial,  will  seldom  prejudice. 
For,  if  the  indictment  can  be  supported  with- 
out the  words  which  are  bad,  they  may,  on  ar- 
rest of  jndgment,  be  rejected  as  surplusage." 
1  Chit.  Crim.  Law,  178;  Id.  281,  283,  238. 
Elsewliere  he  says:  "It  is  a  general  rule, 
which  runs  through  the  whole  criminal  law, 
that  it  It  sufflcient  to  prove  so  much  of  the  in- 
dictment as  shows  the  defendant  has  com- 
mitted a  substantive  crime  therein  specified; 
and,  in  the  case  of  redundant  allegations,  it 
is  sufflcient  to  prove  part  of  what  is  alleged, 
according  to  its  legal  effect,  provided  that 
that  which  is'  alleged,  but  not  proved,  be 
neither  essential  to  the  charge  nor  descrilie  or 
limit  that  which  is  essential."  Id.  250.  To 
the  same  effect,  see  King  t.  Morris,  1  Leach, 
109;  King  v.  Redman,  1  Leach,  477.  That 
portion  of  the  count  must  therefore  be  ruled 
not  obnoxious  to  criticism,  after  striking  out 
the  portion  of  it  mentioned,  or,  what  amounts 
to  the  same  thing,  treating  it  as  surplusage. 
8.  The  conclusion  of  the  count  remains  to 
be  discussed.  Is  it  sufficient  inlaw?  Prece- 
dents are  very  good  witnesses  of  what  the 
law  is.  Going  back  to  the  time  of  Coke,  his 
form  for  the  conclusion  of  an  indictment  for 
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murder  Is:  "Bt  sic  juratores  preedioti  super 
taeram  tuum  quod  proedietus  Jacobus  Hey- 
don  modo  at/orma  prcedictia  pradiotum  Sd- 
toardum  Savage  felonice  et  ex  malitia  erta 
praxogitata  inter/eoit  et  murdravit,  contra 
paeem  diotce  domince  Regina  Coronam  et 
dignitatem  suam."  Heydon's  Case,  4  Coke, 
Alb.  The  form,  aing  translated,  is  the  same 
in  Cbittj.  3  Cliit.  Grim.  Law,  750.  Whar- 
ton uses  the  same  form.  Whart.  Horn.  § 
849.  Bishop,  also.  2  Crira.  Proc.  §§  536,  541, 
548,  564.  And  the  same  form  of  a  conclu- 
sion is  to  be  found  Id  4  BI.  Comm.  (Cooley's 
£d.)  app.  445,  as  well  as  in  3  Burns,  J.  'P. 
822.  A  very  careful  examination  of  tlie  old 
forms  and  precedents  has  failed  to  discover  a 
single  instance  where  a  form  of  the  conclusion 
in  a  count  for  murder  has  been  like  that  used 
in  the  present  record.  Instances,  after  close 
investigation,  bave'been  found  where  allus- 
ions are  made  to  the  conclusion  of  a  count 
for  murder,  and  to  the  substance  or  effect  of 
such  conclusion.  1  East,  P.  C.  c.  5,  §  117. 
p.  347;  Wingfield's  Case,  Cro.  Ellz.  739;  2 
Hawk.  P.  C.  c.  25,  S  57;  U.  o.  23,  8  79:  1 
Hale,  P.  0.  427;  2  Hale,  P.  0.  187,  188. 
But  in  none  of  those  instances  Is  the  form 
for  the  conclusion  of  a  count  for  murder 
given,  and  indeed,  the  last  authority  cited 
refers  to  Heydon's  Case,  supra,  where  I  have 
quoted  the  form  given  by  Coke.  So  that 
Hide  evidently  approves  that  form.  All  the 
authorities  show,  the  proper  conclusion  of 
an  indictment  for  murder  marks  the  feature 
of  that  offense  which  distinguishes  it  from 
manslaughter.  Without  such  conclusion,  the 
previous  words  charge  but  the  latter  offense. 
2  Blsh.  Crim.  Proc.  §g  536,  548.  550;  3  Chit. 
Grim.  Law.  787;  1  Chit.  Crim.  I^w.  243. 
Hence  the  importance  of  the  conclusion  in 
the  count  for  murder.  That  conclusion,  in 
order  to  be  valid,  charges  murder  as  the  re- 
sult of  the  previously  made  allegations.  8 
Chit.  Grim.  Law,  738.  Of  course,  if  a  crime 
is  to  1)6  charged,  it  must  be  done  by  the  grand 
jurors  upon  their  oaths.  It  does  not  appear 
that  the  grand  jurors  have  charged  murder 
in  the  conclusion  before  us.  We  have,  it  is 
true,  a  very  liberal  statute  concerning  indict- 
ments, etc. ;  section  1821,  among  other  things, 
declaring  that "  no  indictment  shall  be  deemed 
invalid  for  an  omission  to  allege  that  the  grand 
jurors  were  impaneled,  sworn,  or  charged," 
etc.;  but  it  will  be  noticed  that  this  section, 
broad  as  it  is,  does  not  profess  to  cure  an 
omission  where  the  grand  jnry  fall  to  make 
a  charge  of  a  crime  committed.  And,  as  pre- 
viously seen,  the  conclusion  of  a  count  for 
murder  is  just  as  essential  as  the  other  por- 
tions of  the  count.  Kor  is  it  thought  that 
the  other  language  employed  in  the  section 
referred  to  cures  the  defect  mentioned.  State 
v.  Femberton,  30  Mo.  876.  Our  bill  of  rights 
declares  that  "in  criminal  prosecutions  the 
accused  shall  have  the  right  to  *  *  * 
demand  the  nature  and  cause  of  the  accu- 
sation." Section  22.  And  an  indictment 
means  just  what  it  did  at  common  law.  £x 
parte  Slater,  72  Mo.  102.    The  legislature 


may  change  it  in  form,  but  It  cannot  change 
the  substance  of  its  material  averments,  with- 
out impinging  upon  constitutional  guaran- 
ties. Hawkins  says  "that  in  an  indictment 
nothing  miiterlai  shall  be  taken  by  intend- 
ment or  implication."  2  Hawk.  P.  C.  c.  25. 
§  60.  This  salutary  doctrine,  if  ever  applied, 
should  be  applied  in  indictments  for  capital 
crimes.  In  consideration  of  the  authorities, 
and  the  reasons  to  be  deduced  from  them,  it 
must  be  ruled  that  the  conclusion  of  the 
aforesaid  count  is  insuflScient  in  law,  and 
without  precedent  to  support  it. 

4.  Another  ground  mentioned  in  tlia  mo- 
tion in  arrest  is  "tliat  the  verdict  is  not  suf- 
tlcient  to  sustain  the  judgment."  The  ver- 
dict returned  is  as  follows:  "We,  the  jury, 
find  the  defendant  guilty  of  murder  in  tlie 
first  degree,  as  charged  in  the  second  count 
of  the  indictment. "  There  is  no  merit  in  the 
objection.  The  verdict  is  in  strict  conform- 
ity to  section  1234,  Rev.  St..  in  that  it  "as- 
certains" as  a  fact,  just  as  the  statute  in- 
tended, the  degree  of  murder  of  wbicli  the 
defendant  was  guilty,  and  in  this  particular 
differs  radically  from  the  verdicts  in  the  cases 
of  SUte  ▼.  Montgomery,  11 S.  W.  Bep.  1012, 
and  State  y.  Jackson,  ante,  867,  (decided  the 
present  term.) 

5.  Regarding  the  instructions,  as  no  ex- 
ceptions were  saved  to  the  giving  or  refus- 
ing of  them  when  given  or  refused,  it  was 
too  late  to  raise  the  point  in  the  motion  tor 
a  new  trial.  State  y.  McDoaald,  85  Mo.  539. 
and  cases  cited.  Exceptions  in  criminal  causes 
occupy  the  same  position  as  do  those  in  civil 
actions.  Rev.  St.  §  1921;  State  v.  Griffin, 
ante,  358,  (decided  at  the  present  term,)  and 
cases  cited. 

6.  The  substance  of  the  confession  made 
by  defendant  to  I^veene.is  the  following: 
"He  said  that  his  home  was  in  Altoona,  Pa. 
His  parents  lived  there,  and  were  respectable; 
and  that  his  father  was  working  in  the  car 
shops.  That  he  drifted  west,  and  went  to 
Fort  Leavenworth,  and  engaged  himself  as  a 
member  of  the  band.  He  was  discharged 
from  there,  for  some  reason  or  other,  and 
came  to  Kansas  City.  He  bad  no  place  to 
stop,  and  he  drifted  to  the  basement  of  the 
Delmonico  Hotel;  and  there  he  first  met  John 
Bogard.  They  exchanged  experiences.  Both 
were  looking  for  work;  and  Bogard  suggest- 
ed that  they  go  around  the  city  next  day, 
and  try  and  find  something  to  do.  This  was 
about  the  29th  or  SOth  of  December,  1887. 
They  started  around  the  city  the  next  day, 
but,  being  unable  to  get  work,  Bogard  said 
he  was  acquainted  in  Independence,  and  Uiat 
they  might  get  work  there.  They  started 
out,  and  walked  there;  and  when  they  arrived, 
being  tired  and  hungry,  they  first  looked 
around  for  sometliing  to  eat,  and  a  lady  gave 
them  something.  After  that  they  went  to 
the  room  of  the  Y.  M.  C.  A.  and  stayed  there 
a  while.  Then  they  went  around  town,  and 
drifted  to  the  Liberty-Street  depot.  Sat  there 
awhile,  and  then  went  over  to  the  electric 
light  works  to  get  warm.    Remained  there 
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awhile,  and  talked  to  the  Qreman  or  engineer. 
Then  went  again  to  the  depot.  The  second 
time  they  went  there.  Bogard  remained ;  and 
he  went  back  to  the  works,  to  get  warm. 
About  half  past  10  or  11  o'clock,  he  retamed 
to  the  depot;  and  he  and  Bogard  then  went 
over  to  the  worka  and  asked  the  fireman  to 
let  them  sleep  there;  and  he  complied.  They 
stayed  there  until  about  2  o'clock,  when  the 
fires  were  put  out,  and  it  got  very  cold;  and 
they  got  out  and  went  to  the  depot.  When 
they  came  back  to  the  depot,  there  was  no 
one  in  there  but  this  man,  James  Weir,  tilt- 
ing hack  ou  a  chair,  sleeping.  They  remained 
in  there  awhile,  talking  about  what  they 
should  do;  and,  not  knowing  what  to  do, 
Bogard  said:  'There  la  a  man  sitting  over 
there  who  has  got  plenty  of  money.'  Myers 
asked  him  liow  he  knew.  Bogard  said  he 
saw  him  have  the  money.  Meyers  asked 
him,  •  What  about  It? '  Bogard  said :  •  Let's 
hold  blm  up,  and  get  the  money  away  from 
him.'  Meyers  said  be  objected  to  it,  and  Bo- 
gard said :  •  If  you  don't  do  it,  I  will  take  it 
from  him.'  They  then  went  out  on  the 
platform,  and  talked  it  over  there.  They 
then  got  to  talking  about  the  method  they 
should  employ.  They  hadn't  anything  to  do 
it  with.  •  •  •  Bogard  said:  'I'll  get 
something  for  you,' — and  he  went  out  to  the 
rear  of  a  train,  and  pulled  a  coupling-pin, 
and  handed  it  to  Meyers ;  and  told  him  to  bit 
bim  on  the  head  with  it,— only  to  stun  him, 
not  to  kill  him, — and,  while  he  was  in  that 
condition  he  would  take  the  money  away. 
Meyers  refused  to  do  it,  and  Bogard  said: 
'  You  are  a  God  damned  coward.  If  you 
don't  do  it,  I  will.'  Meyers  said  he  didn't 
like  to  be  called  a  coward.  That  Bogard 
railed  bim  a  coward,  and  'agged'  him  on, 
and  in  a  frenzied  state  of  mind  (his  mind  was 
unsettled,  he  said)  he  approached  Weir,  and 
fait  him  two  blows  on  the  head.  That  brought 
him  on  the  floor.  Then  Bogard  went  through 
his  pockets,  and  drew  out  the  money.  They 
then  rushed  over  to  tiie  electric  light  build- 
ing; and.  when  he  asked  Bogard  to  divide 
tbe  money,  he  gave  bim  the  silver,  and  kept 
the  bills.  They  walked  about  town,  and 
stayed  tbere  until  morning.  Bogard  said  they 
had  better  separate;  that  they  had  better  not 
be  seen  together  that  morning.  He  advised 
Meyers  to  leave  town, — to  take  the  train  to 
Kansas  City,  and  go  back  to  Topeka, — which 
he  did,  and  from  there  went  on  to  Fort  Leav- 
enworth, where  he  joined  the  troops."  Sim- 
ilar confessions  were  made  to  others  and 
there  was  ample  other  evidence  to  corrob- 
orate tbe  extra  Jtulicia  confesaions.  to  identi- 
fy the  defendant,  and  to  establish  his  prox- 
imity to  the  scene  of  the  crime  on  the  night 
of  its  commission,  etc.  The  evidence  abund- 
antly sustained  tlie  conviction,  and  the  evi- 
dence of  the  confessions  was  properly  re- 
ceived; and  there  was  nothing  in  the  nature 
of  those  confessions,  or  the  way  In  which 
they  were  made,  that  ought  to  have  rendered 
them  inadmissible.  A  confession  is  pre- 
sumed to  be  voluntary,  unless  the  contrary  is 


shown  or  something  appears  in  the  confes- 
sion, or  its  attendant  circumstances,  to  com- 
bat such  presumption.  State  v.  Patterson, 
73  Mo.  695;  State  v.  Hopkirk,  84  Mo.  278. 

7.  At  a  previous  term  of  the  court  the  de- 
fendant had  been  called  before  the  court,  the 
indictment  read  to  him.  and  he  then  pleaded 
guilty.  This  plea  the  court  very  properly  re- 
fused to  receive,  and  it  was  not  entered  of 
record.  At  the  time  the  trial  occurred,  the 
prosecution  was  permitted,  over  the  objec- 
tion of  t^e  defendant's  counsel,  to  introduce 
the  deputy-clerk  and  others  to  prove  the  facts 
that  the  indictment  had  been  read  to  the  de- 
fendant, and  that  he  had  pleaded  guilty  there- 
to. Such  testimony  should  not  have  been 
admitted.  The  confession  being  what  is 
termed  "a  plenary  judicial  confession,"  that 
is  a  confession  made  before  a  tribunal  com- 
petent to  try  him,  was  suflScient  whereon  to 
found  a  conviction.  1  Rose.  Crim.  £v.  (8th 
Ed.)  40.  Consequently,  the  trial  court  might 
have  proceeded  at  once  to  pass  sentence  upon 
the  accused.  But  this  fact,  surely,  did  not 
authorize  the  reception  of  the  plea  of  guilty 
in  evidence,  after  tbe  court  had  refused  to 
receive  that  plea,  and  bad  placed  the  defend- 
ant upon  his  trial.  No  one  would  contend. 
If  the  plea  of  guilty  had  been  entered  of  rec- 
ord, that  such  plea  could  have  been  received 
in  evidence  against  the  defendant;  and  yet 
the  same  principle  is  Involved,  whether  the 
plea  actually  go  upon  record  or  not.  In 
either  case,  it  must,  if  received  in  evidence, 
be  conclusive  of  the  defendant's  guilt.  Like 
tbe  previous  question  in  parliamentary  bodies, 
evidence  of  such  a  plea,  having  been  made 
before  a  tribunal  competent  to  try  the  party 
making  it,  cuts  off  debate,  and  determines 
all  issues.  Tbe  course,  therefore,  pursued 
by  the  trial  court  in  this  regard  was  plainly 
inconsistent.  The  plea  of  the  defendant 
should  either  have  been  received,  and  sen- 
tence passed  accordingly,  or  that  plea  should 
never  have  been  beard  of  again.  By  refus- 
ing to  receive  tbe  plea,  and  granting  the  de- 
fendant a  trial,  this,  of  necessity,  meant  a 
trial  with  the  issues  of  fact  to  be  determined 
by  the  jury,  and  not  to  be  determined  by  the 
previous  plea  of  the  defendant,  which  admitted 
all  that  the  state  desired  to  prove.  In  short, 
tbe  trial  court  could  not  refuse  to  receive  the 
defendant's  plea  of  guilty  at  one  time,  and 
then  use  it  against  him  at  another.  The 
cases  cited  by  the  state,  and  many  others, 
have  been  examined;  but  none  have  been 
found  to  sanction  the  introduction  of  such 
evidence.  Nor  can  the  error  of  the  reception 
of  such  evidence  be  healed  or  glozed  by  rea- 
son of  the  general  objection  made  to  its  in- 
troduction,— that  it  was  incompetent,  imma- 
terial, etc.  Such  objections  are  obviously 
bad,  where  the  evidence  is  competent  in  any 
way  or  manner  to  establish  the  contention  of 
one  of  the  adverse  parties;  but  here  the  evi- 
dence was  wholly  inadmissible,  in  whatever 
shape  offered,  and  therefore,  does  not  fall 
within  the  rule  requiring  special  objections 
to  be  made. 
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8.  Depositions  of  the  pbyiicians  bad  been 
taken  at  the  home  of  defendant,  in  Altoona. 
They  had  treated  the  defendant  professionally 
for  disease  resulting  from  masturbation;  and 
their  testimony  tended  to  establish  that  his 
mind  had  been  seriously  impaired,  if,  indeed, 
he  had  not  been  rendered  insane,  by  the  prac- 
tice of  that  vice.  One  of  tliem  testified  that 
in  Ills  opinion  "his  mind  was  entirely  gone," 
and  the  other  that  "he  was  a  mental  wreck." 
There  was  much  other  testimony  of  non-ex- 
perts to  t)ie  same  effect,  tending  to  show 
either  an  insane  mind,  or  one  very  closely 
bordering  on  insanity.  Upon  the  basis  thus 
establlslied,  it  was  proposed  to  prove  by  ex- 
perts wlio  were  in  attendance,  and  who  had 
read  or  heard  the  depositions  read,  what  was 
the  mental  condition  of  one  who  had  become 
insane  in  consequence  of  the  habit  contracted 
by  the  defendant;  whether  such  insanity  was 
permanent  in  Its  character,  easily  cured,  or 
hard  to  cure.  Defendant's  counsel,  the  prop- 
er basis  having  been  laid  in  the  depositions 
aforesaid,  proposed  to  ask  one  of  the  experts 
the  question  whether  a  person  who  was  in- 
sane, from  the  cause  mentioned,  one  year  be- 
fore that,  would  remain  insane  down  to  the 
time  of  the  trial.  This  question  was  also  re- 
jected. It  is  trae,  experts  may  be  required 
to  give  their  opinions  upon  an  hypothetical 
case, — a  case  suiwtantially  similar  to  that 
shown  by  the  testimony  in  the  given  case; 
but  this  is  by  no  means  the  extent  to  which 
they  may  be  examined.  The  authorities 
abundantly  show  that  physicians  may  be  ex- 
amined as  to  the  nature  and  effect  of  dis- 
ease; the  effects  of  particular  poisons  upon 
the  human  system ;  the  effect  of  particular 
treatment;  and.  generally,  as  to  insanity  in 
its  various  indications  and'  manifestations. 
1  Whart,  Ev.  (3d  Ed.)  §  441;  1  Greenl.  Ev. 
(14th  Ed.)  55  440;  Whart.  Crim.  Ev.  (9th  Ed.) 
g§  412,  417,  418.  These  remarks  are,  ol 
course,  subject  to  the  conditions  that  the 
questions  asked  the  physicians  are  pertinent, 
and  relevant  to  the  points  presented  by  the 
testimony  previously  adduced.  In  the  case 
at  bar  the  relevancy  of  the  questions  was  ap- 
parently within  the  rule  above  stated,  and 
should  have  been  answered  by  the  witnesses. 

There  are  various  other  errors  assigned, — 
some  of  which  were  not  properly  preserved ; 
others,  in  which  there  is  no  merit;  and  still 
others,  as  to  which  it  is  unnecessary  to  ex- 
press an  opinion,  owing  to  the  disposition 
made  of  this  cause;  but,  for  the  errors  afore- 
said, the  judgment  will  be  reversed,  and  the 
cause  remanded.  All  concur,  but  Barclay, 
J.,  who  defers  an  expression  of  opinion. 


DUFFET  et  tU,  0.  WiLLU. 
(Supreme  Court  of  MUtourL    Beo.  2, 1880.) 

HOMXSTEATt— ABimMXinNT. 

Defendant  left  his  homestead  for  several 
y«ara,  doing  business  in  other  places  part  of  the 
time.  The  homestead  property  was  rented  from 
month  to  month,  and  was  at  one  time  vacated  by 
the  tenant;  and  defendant  then  intended  to  return 


to  it,  but  was  prevented  by  hla  buslneaa.  There 
was  evidence  that  defendant's  residenoe  elsewhere 
was  t«mporai7,  and  that  be  intended  to  return. 
He  acquired  no  new  home  elsewhere.  HM,  that 
a  finding  that  he  had  not  abondoDed  hla  h<mM*tead 
was  warranted. 

Error  to  circuit  court,  Carroll  county; 
James  M.  Davis,  Judge. 

Crawley  <£  Son,  for  plaintiffs  in  error. 
J  as.  H.  Wright,  for  defendant  In  error. 

Black,  J.  The  question  here  is  whether 
the  defendant  lost,  by  abandonment,  bis  riprlit 
to  have  a  house  and  lot  in  Carrollton.  Carroll 
county,  set  off  as  a  homestead.  The  pla.n- 
tiffs  recovered  a  judgment  against  defendant 
for  $228.80  in  March,  1385,  for  goods  sold  in 
that  year.  Execution  was  issued  in  Novem- 
ber, 1885,  and  levied  upon  the  bouse  and  lot. 
Tlie  appraisers  appointed  by  the  sheriff  val- 
ued the  property  at  8700.  and  set  the  same 
off  as  a  homestead.  Plaintiffs  moved  to  set 
aside  the  appraisers'  report.  This  motion 
was  submitted  to  the  court  on  agreed  facts, 
but  before  the  court  ruled  upon  it  the  sheriff 
sold  the  property;  and  thereupon  defendant 
filed  motion  to  set  aside  the  sale.  This  mo- 
tion was  supported  and  opposed  by  affidaTita, 
which  were  read  as  evidence,  without  objec- 
tion. The  court  sustained  the  motion  to  set 
aside  the  sale,  and  overruled  the  one  filed  by 
plaintiffs.  The  defendant  owned,  and  with 
his  family  resided  on,  the  property,  at  and 
prior  to  the  spring  of  1882.  At  that  time  be 
moved  to  Springfield,  in  another  county  in 
this  state,  and  remained  there  from  6  to  12 
months.  He  then  returned  to  Carroll  coun- 
ty, and  began  a  mercantile  business,  in  a 
small  way,  at  a  place  called  "Clione. "  From 
there  he.  moved  bis  goods  and  family  to  Hale, 
a  small  village  in  the  same  locality.  In  May. 
1885,  which  was  after  the  date  of  the  Judg- 
ment, and  before  the  execution  was  issued 
thereon,  he  closed  out  his  business,  and 
moved  back  to  the  property  in  question,  at 
Carrollton.  The  agned  facts  filed  with  the 
first  motion  state  that  it  was  his  intention, 
when  he  went  to  Hale,  "to  live  and  do  boai- 
ness  there  Indefinitely."  In  his  affidavit  filed 
in  support  of  the  second  motion,  defendant 
says:  "I  returned  from  the  south-west  in  a 
few  months,  without  having  made  any  effort 
to  get  any  home  there,  or  without  trying  to 
purchase  any  property.  I  did  business,  dur- 
ing the  years  1883  and  1884,  in  Clione  and 
Hale,  in  this  county,  about  eighteen  monttu ; 
but  I  have  never  owned  or  claimed  any 
homestead,  except  my  home  in  Carrollton. 
I  went  into  business  in  Clione  and  Hale  be- 
cause I  thought  I  could  make  some  money 
therei  and  thus  better  my  condition.  I 
moved  back  to  Carrollton,  into  this  property, 
some  time  in  May,  '85,  and  have  oocupied  it 
with  my  family  ever  since.  I  have  never,  at 
any  time,  since  the  purchase  of  said  proper- 
ty, had  the  least  intention  of  abandoning  it 
as  a  homestead.  If  I  had  Iwen  successful  in 
business,  and  had  had  a  good  chance  to  sell 
said  property,  I  might  have  sold  it,  and  in- 
vested the  proceeds  in  another  home."    Ttie 


Digitized  by 


Google 


Mo.) 


EMMEL  o.  HAYES. 


621 


properlj  was  rented  out  from  1882  to  May, 
1885>  The  defendant's  agent  says  It  was 
lented  from  month  to  month  only;  that  in 
Jnly,  1884,  and  before  the  date  of  plaintiffs' 
judgment,  be  terminated  the  lease,  and  got 
possession  of  the  property,  because  defendant 
wanted  to  move  back  at  that  date.  The 
agent  goes  on  to  say:  "Mr.  Willis  never 
gave  up  the  property  as  his  home,  but,  from 
what  he  said  and  wrote  to  me,  he  always  in- 
tended to  move  bade  to  it." 

In  Smith  v.  Bunn,   75   Mo.  £59,  Isaac 
Smith  lived  on  the  premises  until  the  death 
of  his  first  wife,  when  he  br<dEe  up  house- 
keeping, moved    his    household  goods,  and 
leased  the  premiaea  for  three  or  five  years. 
He  then  married,  and  within  a  few  weeks 
died,  having  made  some  preparations  to  move 
back  to  the  premisea.    His  widow  claimed 
tbe  property  as  her  homestead,  but  it  was 
held  these  facts  made  out  a  prima  faoie  case 
of  abandonment.    In  Kaes  v.  Qross,  92  Mo. 
648,  3  S.  W.  Kep.  840,  the  plaintiff  and  her 
first  husband  had  acquired  a  homestead.    He 
died,  and  she  married  again,  and  moved  to 
tbe  home  of  her  second  husband,  in  another 
county,  and  had  resided  at  her  last  home  for 
nearly  four   years.    It    was  held  she  had 
abandoned  her  former  homestead.     The  pres- 
ent case.  It  will  be  readily  seen,  differs  from 
those  just  cited  in  this:  that  there  is  here  evi- 
dence of  an  intention  to  return  on  the  part  of 
defendant.     It  was  also  worthy  of  note  that 
defendant  acquired  no  new  home  upon  which 
the  homestead  right  oould  attach.     This  case 
vi  more  like  that  of  Fotts  v.  Davenport,  79 
111.456,  wlierethe  homestead  cLiimant  reqted 
his  farm  for  one  year,  reserving  two  rooms, 
and  moved  to  Chicago,  expressing  an  inten- 
tion tp  return,  if  the  climate  and  other  mat- 
ters  suited   him.    He  remained  there  for 
three  yean,  and  then  returned.    And  it  was 
held  tbe  evidence  supported  bis  continued 
homestead  right  to  tbe  farm.   The  cases  before 
cited  from  this  courtassert  or  recognize  these 
principles:  That  when  a  homestead  has  been 
acquired    the  question   of  abandonment  is 
one  of  fact,  and  each  case  must,  in  a  great 
measure,  rest  upon  its  own  particular  facts; 
that  tbe  right  of  a  homestead  exemption 
ceases  to  exist  when  the  occupant  leaves  the 
premises,   with  a  view  of  acquiring  a  res- 
idence elsewhere,  and  with  no  intention  to 
retorn;   and  that   the  intention  to  return 
mnst  be  formed  at  the  time  of  tbe  removal 
from  tbe  premises,  in  order  to  preserve  and 
continue  the  homestead  exemption.    The  de- 
fendant's residence  at  Springfield  is  without 
any  great  significance;  but  liis  residence  at 
Clione  and  Hale,  and  doing  business  at  those 
places,  make  a  prima  facie  case  of  abandon- 
ment of  the  CarroUton  homestead.     On  tbe 
other  hand,  it  appears  the  CarroUton  proper- 
ty was  rented  from  month  to  month  only.     It 
was  vacated  by  the  tenant  in  July,  lti84,  the 
defendant  then  intending  to  move  back;  but 
his  business  prevented  him  from  bo  doing. 
The  evidence  of  the  agent  tends  to  show  that 
defendant  never  gave  up  bis  CarroUton  home. 


and  that  his  residence  elsewhere  waa  tempo- 
rary. The  letters  to  the  agent,  and  a  detailed 
statement  of  the  conversations,  would  be 
more  satisfactory  evidence;  but  we  must  take 
the  case  as  we  find  it.  Taking  the  agreed 
statement  and  the  evidence  as  a  whole,  we 
are  of  the  opinion  the  trial  court  did  not  err 
in  holding  that  the  defendant  had  not  at  any 
time  abandoned  his  CarroUton  hom&stead. 
At  all  events,  the  finding  of  the  circuit  court 
is  not  against  the  evidence,  but  is  supported 
by  It.    The  judgment  is -therefore  affirmed. 

"RsY,  C.  J,  and  Bakclat,  J.,  absent.   Tbe 
other  judges  concur. 


Ehhel  «t  al.  V.  Hatks  et  al. 
iSwpreme  Court  of  ItUsmiri.    Deo.  2, 1889.) 
Rss  Adtudioxta. 
A  Judgment  In  ejectment,  snstaininf;  de- 
fendants' equitable  title  to  the  land,  is  a  bar  to  a 
subsequent  suit  in  equity,  by  the  same  plainttiTs 
against  the  same  defendants,  to  remove  defend- 
ants* claim  as  a  clond  on  plaintiffs'  title. 

Appeal  from  circuit  court,  Greene  county; 
Jas.  R.  Vaughn,  Judge. 

C.  W.  Thraaher  and  F.  8.  Heffaman,  for 
appellants.  Qoode  A  CravaTU,  for  respond- 
ents. 

Bbaob,  J.  This  is  a  proceeding  in  equity, 
in  which  the  plaintiffs  seek  to  set  aside  a 
deed  of  trust  executed  by  Thomas  O'Cal- 
laghan  to  Thomas  K.  O'Day  to  secure  the 
payment  of  a  debt  of  93,000  to  defendant 
James  Hayes,  on  the  ground  that  the  same 
is  fraudulent,  and  a  cloud  upon  plaintiffs' 
title  to  tbe  land  described  in  tbe  petition,  and 
therein  conveyed  to  secure  said  pretended 
debt.  The  title  set  up  and  shown  in  this 
suit  is  the  same  as  that  passed  upon  In  the 
case  of  Simmons  v.  Headlee,  94  Mo.  482,  7 
S.  W.  Uep.  20,  and  in  Emmel  v.  Headlee,  Id. 
22,  (decided  at  tbe  same  term,  but  not  [of- 
ficially] reported,)  in  which  the  plaintiff 
sought  to  recover  in  ejectment  the  same 
prMuises  in  aotiun  against  tiiesaid  Thomas 
O'Callagban  and  his  tenant,  and  in  which 
it  was  held  that  the  equitable  title  of  the  de- 
fendant O'Callaglian,  resting  upon  an  exe- 
cuted parol  contract,  was  superior  to  tbe  legal 
title  of  plaintiffs  herein.  While  the  judg- 
ment in  one  action  of  ejectment  is  not  neces- 
sarily a  bar  to  a  second  action  between  the 
same  parties  for  the  same  property,  (City  of 
St.  Louis  T.  Lumber  Co.,  ante,  248,  and 
cases  cited,)  yet  when,  in  an  action  of  eject- 
ment, an  equitable  title  is  set  up  and  tried, 
the  issues  uponsuchequitabletitletothesame 
premises,  between  the  same  parties,  become 
res  adjudioata,  and  may  not  by  them  be  in- 
quired into  again,  (Chouteau  v.  Gibson,  76 
Mo.  88;  Preston  v.  Rickets,  91  Mo.  320,  2  S. 
W.  Bep.  793.)  The  same  issue  made  in  this 
case  between  the  legal  title  of  the  plaintiffs 
and  the  equitable  title  of  the  defendant 
O'Callagban  was  tried,  upon  the  same  evi* 
dence,  in  the  said  two  ejectment  suits  be- 
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tween  these  plaintiffs  and  defendant  O'Gal- 
laghan;  and  the  equiUible  title  of  said  de- 
fendants, having  been  sustained  in  them,  can- 
not be  again  inquired  into  in  this  case.  The 
judgment  of  the  circuit  court  is  therefore  re- 
versed, and  the  bill  dismissed.  All  concur, 
except  Rat,  G.  J.,  and  Babclat,  J.,  absent. 


MooEBfl  e.  Mabtin. 
(Supreme  Court  o/  MiMOuri.    Dea  9. 1889.) 

Lahslobd  Aim  TssAin — Rboovxbt  at  Fossbssiok. 
A  demand  for  and  statement  of  less  rent 
than  is  due  is  not  fatal  to  an  action  for  rent  in 
arrear  and  possession  of  the  premises,  brought 
nnder  Rev.  St.  Mo.  {  8098  et  seq.,  which  provide 
that  "whenever  anv  rent  has  become  dae  and  pay- 
able, and  payment  has  been  demanded  by  the  land- 
lord, •  •  •  and  payment  thereof  has. not  been 
made,  the  landlord,  or  his  asent,  may  file  a  state- 
ment, verified  by  affidavit,  •  •  •  setting  forth 
the  terms  on  which  the  said  property  was  rented, 
and  the  amount  of  rent  actually  due, "  and  that  pay- 
ment has  been  demanded  and  not  made,  and  provid- 
ing for  the  procedure  in  such  cases 

Case  certified  from  St  Louis  court  of  ap- 
peals. 

Action  hj  L.  P.  Mooera  against  Charles 
Martin,  under  the  Missouri  landlord  and 
tenant  act,  for  rent  in  arrears,  and  recovery 
of  possession  of  the  demised  premises.  A 
subsequent  action  tor  other  rent  alleged  to  be 
due  w;i8  dismissed.  Bev.  St.  Mo.  §  ^98,  pro- 
vides that  "  whenever  any  rent  bas  become 
due  and  payable,  and  payment  has  been  de- 
manded by  the  landlord,  or  his  agent,  from 
the  lessee,  or  person  occupying  the  premises, 
and  payment  thereof  has  not  been  made,  the 
landlord,  or  his  agent,  may  file  a  statement 
verified  by  affidavit,  with  any  Justice  of  the 
peace,"  etc..  "setting  forth  the  terms  on  which 
the  said  property  was  rented,  and  the  amount 
of  rent  actually  due  to  such  landlord;  that 
the  same  has  been  demanded;  *  *  *  and 
that  payment  has  not  been  made,"  etc.  This 
section,  and  the  following  ones,  provide  for 
the  procedure  in  such  cases.  A  judgment  for 
plaintiff  was  reversed  by  the  circuit  court  on 
appeal.  This  judgment  was  reversed  by  the 
St.  Louis  court  of  appeals,  and  judgment  en- 
tered for  plaintiff,  and.  Judge  Lewis  dissent- 
ing, on  the  ground  that  the  judgment  was 
contrary  to  a  decision  of  the  supreme  court, 
the  case  was  cei'tifled  to  this  court. 

Broadhead  dt  Hamusler  and  W.  if.  Bezel, 
for  plaintiff.    L.  2>.  Setoard,  for  defendant. 

Bat,  C.  J.  This  case  has  been  transferred 
to  this  court  from  the  St.  Louis  court  of  ap- 
peals, under  the  provisions  of  section  6  of  the 
constitutional  amendment  adopted  in  1884. 
The  case  is  reported  in  23  Mo.  App.  654, 
wliere  the  majority  opinion  of  that  court,  and 
the  dissenting  opinion  of  Lewis,  J.,  will  be 
found.  These  opinions  make  any  further 
statement  of  facts  by  us  unnecessary. 

At  the  time  of  the  trial  there  was,  we  think, 
under  the  facts  of  the  case,  no  question  of 
practical  value  or  importance  as  to  whether 
plaintiff  bad  waived  the  defendant's  forfeit- 
ure of  the  possession  by  the  institution  of  the 


second  suit  for  the  October  rent,  for  the  rea- 
son that  defendant  had  voluntarily  restored 
to  plaintiff  the  possession  of  the  premises  be- 
fore'the  date  of  the  trial.  The  judgment  au- 
thorized by  the  statute  is  for  the  recovery  of 
the  possession,  and  for  the  amount  of  the  rent 
due,  with  costs.  However  actions  or  ques- 
tions of  this  sort  may  have  been  ancit-ntly  re- 
garded, our  statute  looks  both  to  a  recovery 
of  the  possession  and  of  the  money  due  as 
rent,  and  is  as  summary  as  to  one  as  to  the 
other;  both  being  provided  for  In  one  and 
the  same  judgment.  Section  3100.  Plaintiff, 
it  seems,  demanded,  on  October  20th,  the  rent 
for  October,  as  well  as  the  two  preceding 
months  of  September  and  August.  By  tlin 
terms  of  the  lease,  the  rent  became  due  the 
Ist  of  each  month ;  so  that  the  October  rent 
was  past  due,  though  not  fully  earned,  when 
demanded.  In  the  suit  in  question,  however, 
plaintiff,  in  his  affidavit,  omitted  the  October 
rent,  and  states  the  amount  actually  due  to  be 
the  rent  of  the  two  prior  months.  There  was 
no  question  that  the  rent  thus  demanded  in 
this  action  for  said  two  months  of  August 
and  September  was  due  when  suit  was 
brought,  and  still  due  and  unpaid  at  the  time 
of  trial.  Upon  the  given  facts,  we  think  the 
statute  and  law  are  to  be  understood  and  ap- 
plied as  the  same  are  understood  and  con- 
strued by  the  majority  opinion  of  the  court 
of  appeals,  and,  as  there  held,  that  the  judg- 
ment of  the  circuit  court  for  defendant  was 
erroneous.  A  demand  and  suit  for  less  rent 
than  is  due,  whether  in  this  form  of  action 
or  otherwise,  ought  not,  we  think,  to  be  held 
fatal.  Its  effect  upon  the  residue  not  claimed 
is  immaterial  in  this  action.  It  is  not  neces- 
sary to  again  review  the  authorities,  or  ar- 
gue the  question  in  extenso;  both  of  which 
have  been  done  by  the  court  of  appeals.  The 
majority  opinion  of  said  cour£  is  satisfactory 
to  us,  and  we  therefore  concur  therein,  and 
affirm  its  judgment.  All  the  judges  oonour, 
except  BaboIiAT,  J.,  absent. 


Ekkbebo  t).  Garter  et  at. 
(Supreme  Court  of  MiBsouri.   Nov.  IS,  1889.) 

COHVNSIOH— JlTDOMBHT— LnV. 

Testator,  by  his  will,  declared  that,  after  the 
satisfaction  of  certain  devises  and  bequests,  "I  de- 
sire the  remainder  of  my  estate  to  be  equally  di- 
vided between  my  children, "  naming  them.  "1  de- 
sire that  my  executor  will  dispose  of  all  my  real 
estate  as  soon  as  it  can  be  done  without  loss  to  my 
estate. "  Held,  that  the  will  did  not  operate  by  its 
own  force  to  convert  the  land  into  moaey,  so  as  to 
place  it  beyond  the  lien  of  a  judgment  recovered 
against  one  of  the  children  before  the  sale  by  the 
executor,  which  Uen,  by  Rev.  St.  Ho.  1879,  {$  3834, 
8730,  2731,  8767,  attaches  to  any  interest  of  the 
debtor  in  land,  whether  legal  or  equitable. 

Appeal  from  circuit  court,  Jackson  ooanty; 
TuKNEK  A.  Gill,  Judge. 

Action  by  John  F.  Eueberg  against  John 
L.  Carter  and  others,  to  set  aside  certain  con> 
veyances.  Judgment  for  plaintiff,  and  de- 
fendants appeal. 
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Charlet  W.  Freeman  and  ITamea  dt  Kraut- 
hoff,  for  appellants.  James  T.  Clayton  and 
Johneton  <£  Luoaa,  for  nspondent. 

Sherwood,  J.  The  clauses  of  the  will 
which  furm  the  basis  of  the  present  conten- 
tion read  this  way:  "(7)  After  all  the  de- 
■naea  and  bequests  above  provided  for  have 
been  satisfied,  I  desire  the  remainder  of  my 
estate  to  be  equally  divided  between  my  chil- 
dren Mary  D.  Carter,  Marion  Alexander,  An- 
nie R.  Carter,  Elizabeth  C.  Webb,  and  John 
L.  Carter."  "(9)  I  hereby  appoint  Jesse  F. 
Alexander,  of  Jackson  county,  executor  of 
my  estate.  I  desire  that  my  executor  will 
dispose  of  all  ray  real  estate  as  soon  as  It  can 
be  done  without  loss  to  my  estate."  The 
testator  died  in  1875.  On  the  2d  day  of 
March,  1882,  a  judgment  in  favor  of  the 
Kansas  City  Lumber  Company  was  rendered 
•gainst  John  L.  Carter  for  five  hundred  and 
odd  dollars,  on  which  judgment  execution  was 
Issued  to  the  sheriff  on  the  27th  day  of  Febru- 
ary, 1883,  and  his  levy  of  the  execution  re- 
sulted on  the  7th  day  of  April,  1883,  in  a 
sale  of  Carter's  right,  ti^le,  and  interest  in 
certain  lots  in  the  City  of  Kansas.  Plaintiff, 
being  the  purchaser,  and  receiving  a  sheriff's 
deed  on  the  date  last  mentioned,  placed  the 
tame  on  record.  Carter,  on  the  5th  day  of 
January,  1883,  conveyed,  or  attempted  to 
convey,  his  interest,  being  an  undivided  one- 
fifth  in  the  land  in  controversy,  to  said  Alex- 
ander. The  petition  charges  that  this  con- 
vqrance,  as  well  as  other  mesne  conveyances 
made  and  participated  in  by  the  defendants, 
were  fraudulently  made  with  a  view  to  evade 
theooUectionof  the  judgment  aforesaid;  that 
there  was  no  consideration  for  any  of  said 
eonveyances;  and  asks  that,  so  far  as  con- 
cerns Carter's  undivided  one-fifth  interest  in 
the  land,  said  conveyances  be  set  aside  and 
for  naught  held.  Upon  hearing  the  testimony 
the  court  granted  the  prayer  of  the  petition, 
and  decreed  accordingly;  hence  this  appeal. 

As  seen  from  the  premises,  the  heart  of 
this  cause  is  involved'  in  the  question:  Had 
Carter,  the  devisee,  such  an  interest  in  the 
land  that  the  lien  of  the  judgment  could  op- 
erate thereon?  Under  our  statutory  provis- 
ions, all  interests  of  a  debtor  in  land,  whether 
l^al  or  equitable,  are  bound  by  the  lien  of  a 
judgment  rendered  in  the  same  county,  and 
consequently  are  subject  to  sale  under  an  ex- 
ecution issuing  upon  such  judgment.  Rev. 
St  1879.  §8  2854,  27S0,  2731,  2767;  Slattery 
V.  Jones,  96  Mo.  216,  8  S.  W.  Kep.  554.  So 
that  it  may  be  safely  a£armed  that  it  is  a  gen- 
eral rule — a  rule  almost  without  exception — 
that  the  Interests  of  a  defendant  debtor  in 
land  aro  never  beyond  the  reach  of  an  execu- 
Uon.  Taking  this  as  the  predicate  for  inves- 
tigation, the  inquiry  arises:  Do  the  circum- 
stances already  detailed  exempt  the  case  of 
the  defendant  Carter  from  the  operation  of 
the  general  rule?  The  claim  is  made  by 
counsel  for  the  defendants  that  the  clause  of 
the  will  operated  as  an  equitable  conversion 
of  the  land  covered  by  it,  and  that  such  con- 


version was  of  even  date  with  that  of  the 
death  of  the  testator. 

1.  If  this  be  true,  then  the  rendition  of  the 
judgment  created  no  lien,  and  the  plaintiff 
took  nothing  by  the  sheriff's  sale  and  its  ac- 
companying incidents.  Freem.  Ex'ns,  (2d 
Ed.)  §  188,  and  cases  cited.  Taking  it  for 
granted  that  the  words  employed  by  the  tes- 
tator in  the  ninth  clause  of  his  will  were  of 
such  a  nature  as  to  authorize  the  land  to  be 
converted  into  money,  and  the  money  thus 
raised  to  be  distributed  among  the  five  resid- 
uary legatees  or  devisees,  as  to  which  conces- 
sion see  3  Pom.  Eq.  Jur.  §§  1159,  1160,  and 
cases  cited;  and  conceding,  further,  that,  if 
a  conversion  of  the  land  into  money  took 
place,  it  occurred  upon  the  death  of  the  tes- 
tator, (Id.  §  1162,  and  cases  cited;  Fletcher 
V.  Ashburner,  1  White  &  T.  Lead.  Cas.  Eq., 
4th  Amer.  Ed.,  1159.  and  cases  cited;)  and 
conceding  that  the  power  conferred  by  the 
ninth  clause  of  the  will  upon  Alexander  was 
something  more  than  a  mere  naked  power, — 
was  a  trust  of  such  a  character  that  it  would 
be  recognized  and  enforced  by  a  court  of 
equity, — conceding  all  these  things,  I  say,  the 
question  still  recurs:  Did  the  clause  of  the 
will  in  controversy  operate  by  its  own  force, 
and  without  action  on  the  part  of  the  execu- 
tor, to  convert  the  land  into  money,  and  thus 
place  it  beyond  the  lien  of  the  judgment  and 
the  execution  issued  to  enforce  it?  I  am  not 
of  the  opinion  it  did,  and  for  these  reasons: 
"It  is  a  well-known  maxim  that  an  heir  at 
law  can  only  be  disinherited  by  express  de- 
vise or  necessary  implication,  and  that  impli- 
cation is  defined  to  be  such  a  strong  proba- 
bility that  an  intention  to  the  contrary  can- 
not be  supposed."  2  Pow.  Dev.  199.  And 
his  title  cannot  be  defeated  unless  there  was 
a  disposition  of  the  subject  to  some  other  per- 
son capable  of  taking.  2  Fonbl.  Eq.  51 ;  Ha- 
bergham  v.  Vincent,  2  Yes.  Jr.  224;  Pickerinff 
V .  Lord  Stamford,  S  Yes.  493.  In  the  present 
case  there  was  certainly  no  express  devise  in 
fee  to  the  executor,  nor  were  there  any  such 
words  in  the  will  as  to  raise  a  fee  in  him  by 
force  of  a  strong  implication.  Therefore  the 
fee  remained  in  the  heirs  at  law,  both  by  the 
devise  to  them,  as  well  as  by  the  statute  of 
descents,  until  it  should  be  divested  by  a  sale 
by  the  executor  under  the  terms  of  the  will, 
and  until  such  sale  no  conversion  could  oc- 
cur. Greenough  v.  Welles,  10  Cusfa.  571; 
Co.  Litt.  236a;  Warneford  v.  Thompson,  3 
Yes.  613;  Hilton  v.  Ken  worthy,  3  East.  553; 
Schauber  v.  Jackson,  2  Wend.  18;  Lancaster 
V.  Thornton,  2  Burrows,  1027;  Bowman  v. 
Mathews,  Forrest,  163;  1  Pow.  Dev.  233; 
Beadle  v.  Beadle,  2  McCrary,  586. 40  Fed.  Rep. 
315;  Compton  v.  McMahan,  19  Mo.App.494; 
Crittenden  v.  Fairchild,  41  K.  Y.  289;  1  Pom. 
£q.  Jut.  §  371.  I  have  been  able  to  find  no 
case  where  the  doctrine  of  equitable  conver- 
sion has  been  so  applied  as  to  cut  out  and  dom- 
inate the  title  of  the  heir,  except  where  the 
donee  of  the  power  took  a  fee  by  necessary 
and  inevitable  implication,  or  where  such  fee 
was  in  express  terms  conferred  upon  such 
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donee;  otherwise  the  title  remains  Tested  in 
the  heirs  until  the  donee  of  the  pover  actu- 
ally exercises  it.  From  the  foregoing  it  fol- 
lows that  the  Judgment  lien  and  execution 
had  something  upon  which  to  operate;  that 
plaintiff  tooli  a  title;  that  the  present  proceed- 
ing was  the  proper  one  in  which  to  assert 
that  title;  and  therefore  judgment  affirmed. 
All  concur,  except  Rat,  C.  J.«  alwent,  and 
Basclat,  J.,  not  sitting. 


BooeHBB  «.  HoTTQH  et  al. 

(Suj>reme  Court  of  Missouri.    Dec  2, 1889.) 

Halioioub  PROSBCUTros— Probaslb  Causb. 

1.  The  presumption  of  probable  cause,  which 
ordinarily  prevails  when  It  appears  on  the  face  of 
a  peUtlon  for  malicious  prosecution  that  plaintiff 
was  convicted  in  the  trial  courL  but  judgment  re- 
versed on  appeal,  Is  rebutted  by  further  aUeKaUoDs 
that  the  conviction  was  procured  by  fraud  in  de- 
priving plaintiff  of  the  testimony  of  his  principal 
witness  by  Joining  him  as  co-indtotee. 

8.  In  view  of  the  allegation  that  plaintiff  was 
deprived  of  the  testimony  of  his  principal  witness 
by  defendants'  acts,  it  is  unnecessary  to  allege 
that  he  was  thereby  prevented  from  making  a  de- 
fense. 

8.  Where  the  evidence  shows  that  there  was 
frequent  opportunity  to  serve  the  writ  for  tbe 
arrest  of  plaintiff's  co-indictee,  and  that  the  offi- 
cer once  informed  him  that  he  had  the  same,  and 
the  officer's  testimony,  that  he  was  informed  by 
defendants'  attorney  tbat  they  did  not  care  about 
the  co-indictee,  but  were  after  plaintiff,  is  not  di- 
rectly contradicted,  and  the  oo-indictee  testifies 
that  he  executed  tbe  libelous  inatmment  for  which 
they  were  prosecuted  for  other  persons  than  plain- 
tiff, the  question  of  probable  cause  is  for  the  jury. 

Appeal  from  St.  Louis  circuit  court;  Amos 
M.  Thateb,  Judge. 

W,  C,  Marshall,  for  appellant. 

Krum  &  Jonat,  B.  T.  Farith,  and  Paul 
F.  Cotte,  for  respondents. 

A  judgment  of  a  court  of  competent  juris- 
diction in  favor  of  plaintiff,  though  after- 
wards reversed,  is  conclusive  evidence  of 
probable  cause  for  instituting  this  suit.  Grif- 
fis  v.  Seliars,  2  Dev.  &  fi.  492,  (1837;)  Whit- 
ney T.  Peckham,  15  Mass.  243,  (1818;)  Bacon 
T.  Towne,  4  Cush.  236,  (1849;)  Cloon  v. 
Gerry,  13  Gray,  201,  (1859;)  Dennehey  v. 
Woodsum,  100  Mass.  196,  (1868;)  Kaye  v. 
Kean,  18  B.  Mon.  839.  (1867;)  2  Greenl.  Ev. 
~  457,  and  note;  Klrlcpatrick  r.  Kirkpatrick, 
Pa.  St.  288,  (1861;)  citing  1  Hil.  Torts, 
494;  Whitney  t.  Peckham,  15  Mass.  243; 
Griffis  V.  Selliirs.  2  Dev.  &  B.  492;  2  Giet-nl. 
Ev.  §§  452,  457;  Herman  v.  Brookerhoff.  8 
Watts,  240.  A  verdict  of  guilty  in  a  crim- 
inal prosecution,  though  obtiiined  by  false  tes- 
timony, and  afterwai-ds  set  aside  for  newly- 
discovered  evidence,  and  a  verdict  of  not 
guilty  returned.  Is  conclusive  evidence  of 
probable  cause  in  a  subsequent  action  for 
malicious  prosecution.  Parker  v.  Hunting- 
ton, 7  Gray,  36,  (1855;)  Parker  v.  Farley,  10 
Cush.  279,  (1852.^  As  a  general  rule,  in  an 
action  for  malicious  prosecution,  the  fact 
tbat.  in  tbe  prosecution  complained  of,  the 
plaintiff  was  convicted,  is  conclusive  evi- 
dence of  probable  causa.    The  only  exception 


to  the  rule  is  the  case  In  which  the  plaintiff 
sets  up  that  bis  conviction  was  fraudulently 
procured  by  the  defendant  by  means  which 
prevented  the  plaintiff  from  setting  up  his 
defense.  Miller  v.  Deere,  2  Abb.  Pr.  1,(1855;) 
Burt  V.  Place,  4  Wend.  691,  (1829;)  cited  by 
appellant.  By  another  group  of  decisions  it 
is  said:  "Such  conviction  is  conclusive  ev- 
idence of  jirobable  cause,  unless  it  was  ob- 
tained chiefly  or  wholly  by  the  false  testimony 
of  tbe  defendant."  Witbam  ▼  Govren,  14 
Me.  362;  Payson  t.  Caswell,  22  Me.  212. 
(1842;)  Ulmer  v.  Leland,  1  Greenl.  135. 
(1820;)  Reynolds  v.  Kennedy.  1  Wils.  232; 
Goodrich  v.  Warner,  21  Conn.  432;  Palmer 
v  Avery,  41  Barb.  290,  (1864.) 

Rat,  C.  ^.  Plaintiff  brings  this  action 
against  defendants  for  a  malicious  prosecu- 
tion. It  appears  that  plaintiff  had  been  for- 
merly Jointly  charged  with  one  Taylor  In  an 
information  for  criminal  libel,  and  tiiat  upon 
a  trial  thereof  plaintiff  was  convicted  in  the 
lower  court,  but  that  upon  appeal  tbe  judg- 
ment was  reversed  for  error  in  law,  and  plain- 
tiff discharged.  See  71  Mo.  631.  In  the 
present  action  the  court  gave,  at  the  close  of 
the  evidence  for  plaintiff,  the  instruction 
nonsuiting  plaintiiT,  who,  failing  in  his  mo- 
tion to  set  the  same  aside,  has  appealed  to 
this  court.  Tbe  conviction  al)ove  referred 
to  appears  on  the  face  of  tbe  amended  peti- 
tion in  tlie  present  suit,  and  ordinarily,  at 
least,  this  would  be  conclusive  evidence  of 
the  existence  of  probable  cause,  although  tbe 
same  may  have  afterwards  been  reversed  on 
appeal,  and  the  party  discharged.  See  cases 
cited  in  briefs  of  counsel.  The  plHintiff. 
however,  furttier  alleges  that  his  said  convic- 
tion was  procured  by  the  fraudulent  practices 
and  abuse  of  legal  process  on  ttie  part  of 
these  defendants,  in  this:  tbat  defendants 
caused  said  Taylor 'to  be  joined  with  plaintiff 
in  said  Information  for  the  fraudulent  and 
wrongful  purpose  of  depriving  plaintiff  of 
the  testimony  of  said  Taylor,  well  knowing 
that  Taylor  would  be  the  principal  witness 
on  whom  he  would  rely  to  prove  the  facts 
said  Taylor  was  expected  to  prove,  which  said 
testimony  of  said  Taylor  is  set  out  in  ttie 
amended  petition  herein,  in  substance,  that 
be  (Taylor)  wrote  and  prepared,  and  caused 
to  be  filed  with  the  Insurance  department  of 
this  state,  the  instrument  containing  the 
libelous  matter  charged  in  said  criminal  in- 
formation; and  that  this  plaintiff,  lioogher, 
did  not  write,  prepare,  suggest,  aid,  or  as- 
sist him  herein.  The  amended  petition  also 
further  charges  that  the  defendants  directed 
theollicers  not  to  arrest  said  Taylor,  and  that 
he  Wiia  not  prosecuted  on  said  charxe,  and 
that  upon  plaintiff's  said  trial  eompulsory 
process  to  detain  and  secure  the  attendance 
of  said  Taylor  as  a  witness  in  his  liehalf  was 
denied  plaintiff  by  tbe  trial  court,  at  the  in- 
stance and  upon  the  objection  of  defemlants 
that  said  Taylor,  being  a  co-defendant,  was 
not  a  competent  witness  for  plaintiff.  Tliese 
allegations  that  the  former  conviction  was 
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thai  obtained  by  the  frauds  and  nnfiiir  meang 
alleged,  we  think  sufficiently  obviates  and 
coantervaila  the  force  and  effect  of  plaintiff's 
admisaion  in  his  amended  petition  that  be 
WIS  convicted  of  said  charge  as  aforesaid. 
The  pleading  is  to  be  taken  in  its  entirety. 
The  fraudulent  and  oppressive  acts  charged 
to  have  been  committed  by  defendants  to 
procure  the  judgment  oveitMine  the  force 
and  effect  which  tlie  judgment  would  other- 
vise  have.     Burt  t.  Place,  4  Wend.  591. 

Again,  defendants  also  assail  in  this,  as  in 
the  lower  court,  the  sufficiency  of  the  amend- 
ed petition,  upon  tlie  ground  that  it  does  not 
chitrge  that  the  piaintifF  was  by  tbe  alleged 
acts  of  defendants  prevented  from  making  a 
defense  to  the  said  -  charge  of  criminal  libel, 
bat  merely  states  that  plaintiff  was  thereby 
deprived  of  the  testimony  of  iiis  principal 
witoess.  Practically,  this  is  or  may  be.  we 
fear,  a  distinction  without  a  difference.  Tlie 
defendant,  we  apprehend,  is  in  fact  fraudu- 
lently deprived  of  the  substance  of  his  defense 
when  he  ia  fraudulently  deprived  of  tbe  prin- 
cipal means  of  eetablisbing  It.  Ttie  terms 
employed  in  the  allegations  as  to  the  charac- 
ter of  this  witness,  and  the  matters  set  out 
as  to  the  testimony  he  would  have  given  if 
permitted,  show,  we  think,  that  be  was  not 
merely  a  witness,  or  an  ordinary  witness,  in 
the  cause,  and  that  his  testimony  would  not 
be  merely  cumulative.  Again,  the  plaintiff, 
as  defendant  in  said  criminal  trial,  could  not 
of  his  own  motion  and  choice  determine 
whether  he  would  proceed  to  trial  or  not, 
but  may  have  been  obliged  so  to  do,  and  to 
seek  and  endeavor  to  make  tbe  best  defense 
be  could,  without  the  benefit  of  his  principal 
witness  therein;  and,  besides  all  this,  it  may 
be  remarked  that  the  allied  fraud  and  op- 
pression of  defendants,  if  such  there  was, 
was  not  consummated,  so  to  speak,  or  at  least 
fully  developed  and  made  effective,  until  aft- 
er the  plaintiff  (defendant  in  said  prosecu- 
tion) liad  been  put  upon  his  trial,  and  the 
court  iiad  sustained  the  objection  of  the  pros- 
ecution to  tbe  competency  of  said  Taylor  as 
a  witness  for  plaintiff.  Tbe  incompetency 
of  Taylor,  if  any,  it  is  true  exists  by  force 
and  operation  of  law,  but  the  objection  was 
one  which  tlie  proseeutlon  could  waive;  and 
if  it  be  true,  as  charged,  that  Taylor  was 
fraudulently  joined  with  plaintiff  in  satd  in- 
formation for  this  very  purpose,  then  enter- 
ing said  objection  was  a  part  of  the  evidence 
of  the  alleged  purpose  of  fraudulently  depriv- 
ing plaintiff  of  Taylor's  testimony.  But 
enough  on  this  point,  and  as  to  the  sufficiency 
of  the  petition. 

Passing,  now,  to  the  evidence  for  plaintiff, 
it  may  be  briefly  said  to  support,  or  at  least 
that  it  tends  to  support,  the  allegations  set 
out  in  tbe  petition.  It  shows  frequent  op- 
portunity on  the  part  of  the  officer  to  serve 
the  writ  on  said  Taylor.  Indeed,  the  officer 
at  one  time  informed  Taylor  that  be  had  the 
Writ  for  his  arrest.  But  the  officer  testifies 
that  be  understood  and  was  informed,  in  sub- 
stance, b/  the  attorney  for  the  prosecution, 


thattheydidnotcareabont  Taylor;  that  it  was 
Boogher  they  were  after.  There  is,  so  far  as 
we  see,  no  evidence  directly  or  squarely  con- 
flicting with  the  officer's  testimony  as  afore- 
said. It  also  further  appears  by  the  testi- 
mony of  said  Taylor  herein  that  the  applica- 
tion to  tbe  insurance  department,  which  con- 
tained the  libelous  matter,  was  written  and 
signed  by  him  as  attorney  for  certain  parties 
other  than  plaintiff.  These  facts  upon  the 
ex  parte  showing  look  strongly  in  the  direc- 
tion that  defendants  did  not  in  good  faith 
cause  said  criminal  information  to  be  filed 
and  issued  against  said  Taylor  with  a  view 
to  his  prosecution  and  punishment,  if  guilty 
as  charged,  but  favor  and  countenance,  we 
think,  the  claim  of  plaintiff  that  it  was  dona 
for  the  purpose  charged,  of  maliciously  and 
fraudulently  preventing  plaintiff  from  ob- 
taining the  testimony  of  Taylor  in  his  behalf. 
If  believed  by  the  jury,  they  were  sufficient 
to  overcome  the  effect  of  the  former  verdict, 
or  at  least  to  destroy  the  conclusive  effect 
thereof,  and  to  leave  the  former  conviction 
merely  a  circumstance  to  be  considered  along 
with  the  rest  of  the  evidence  in  tlie  cause. 
These  facts,  if  such  they  were,  would  mani- 
festly tend  to  show  the  malice  of  defendants. 
Tbe  question  of  probable  cause,  being  thus 
not  concluded  by  the  verdict,  was,  we  think, 
for  the  jury,  under  all  the  facts  and  circum- 
stances in  evidence.  Probable  cause  is  a 
question  of  fact,  or  a  mixed  question  of  law 
and  fact.  The  legal  effect  of  the  evidence 
offered  to  show  the  same  is  for  the  court,  but 
the  rule  la,  we  think,  w^l  settled  that  tbe 
court  cannot  determine  tbe  queation  as  a 
matter  of  law  unless  tlie  facts,  when  taken 
aa  true,  are  insufficient  to  make  out  a  case. 
Upon  the  «ii)  parts  showing  of  plaintiff,  such, 
we  think,  was  not  the  ease  here,  and  we 
think  tbe  trial  court  was  in  error  in  so  hold- 
ing. We  tberoCore  reverse  the  Judgment, , 
and  remand  the  cause.  All  concur,  except 
Babolat,  J.,  not  sitting. 


Howard  et  al.  e.  Russell  «t  aU 
(Supreme  Court  otf  Texas.    Nov.  10, 1888.) 

AFPKAI.  —  DiSMIBSAI.  —  BVIDSNOB  —  DOOCltBMTS  ■-' 

Tbacbd  Copies— DBCI.ABATI011S  as  to  RbiiATion- 

SHIP. 

1.  TTnder  Rev.  St.  Tex.  art  8301,  requiring  an 
appellant  to  file  a  bond  pajable  to  the  jndffe,  and 
"conditioned  to  proseoute  his  appeal, "  etc.,  but  not 
requiring  it  to  be  given  in  any  sum,  a  bond  is  not 
void  because  given  for  a  stated  amonnt,  and  the 
appeal  on  which  it  is  given  should  not  for  that 
reaeon  be  diamiased.  Hioka  v.  Oliver,  10  8.  W. 
Bop.  97,  followed. 

2.  The  exclusion  of  traced  copies  of  signatures 
is  harmless  error,  where  antbenticated  photo- 
graphic copies  of  the  same  slgoaturea  are  already 
ID  evidence. 

3.  An  entry  on  the  minutes  of  a  Masonic  lodge 
is  admissible  in  evidence,  where  It  is  SO  years  old, 
the  presumption  being,  after  suoh  a  length  of  time, 
that  it  was  correctly  made.' 


>  On  the  admlsgibility  of  ancient  instruments  in 
evidence,  see  Railway  Co.  v.  Locke,  (Tex.)  18  B. 
W.  Rep.  80,  and  note;  Frigden  v.  Oreen,  (Ga.)  T 
B.  E.  Rep.  97,  and  note. 
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4.  The  testimony  of  one  not  an  expert  Is  In- 
competent to  prove  the  mental  condition  of  a  per- 
son whose  deposition  has  been  read  in  evidence,  at 
a  time  other  than  when  the  deposition  was  given, 
or  to  give  his  opinion  of  the  value  of  the  deponent's 
testimony. 

6.  In  support  of  the  theory  that  a  decedent  was 
a  brother  of  a  witness  who  does  not  bear  the  same 
name,  it  Is  competent  to  show  that  decedent 
changed  his  name,  and  also  to  show  the  clroum^ 
stances  that  indu<>ed  such  change,  as  detailed  by 
himself  at  the  time  it  was  done. 

6.  Such  witness  testified  that  he  was  once  in- 
trodaced  by  decedent  to  a  third  person,  who  re- 
marked, "You  look  enough  alike  to  be  kin  folks, " 
whereupon  decedent  replied,  "O,  no;  not  kin,  ex- 
actly. "  Held,  that  decedent's  reply  was  relevant 
to  the  issue  as  to  whether  he  was  witness'  brother, 
and  the  remark  which  elicited  such  reply  was  ad- 
missible, in  order  to  make  it  intelligible. 

7.  Statements  contained  in  an  encyclopedia  as 
to  the  date  of  settlement  of  a  town  are  not  admis- 
sible to  disprove  the  statement  of  a  witness  that 
on  a  certain  date  he  received  a  letter  postmarked 
and  mailed  at  such  town,  as  there  is  better  evi- 
dence to  be  had  in  the  records  of  the  post-office  de- 
partment. 

Appeal  from  district  court,  Fannin  countj; 
W.  A.  Evans,  Special  Judge. 

Bvant  <t  Svans,  Robert  H.  Taylor,  M.  P. 
Moore,  and  Walton,  Hill  &  Walton,  for  ap- 
pellants. Taylor  &  Qalloway,  Richard  B. 
Bemple,  and  T.  A.  Sfreen,  for  Appellees. 

Gaines,  J.  W.  W.  Russell,  one  of  the  ap- 
pellees, instituted  this  proceeding  in  the 
county  court  of  Fannin  county.  It  was  an 
application  for  his  appointment  as  adminis- 
trator of  the  estate  of  Thomas  C.  Bean,  de- 
ceased. The  applicant  alleged  that  Bean  had 
died  intestate,  b«-ing  at  the  time  of  his  death 
a  resident  of  that  county;  that  he  had  left  an 
estate  of  the  probable  value  of  $200,000,  and 
that  a  necessity  existed  for  an  administration 
by  reason  of  the  fact  that  there  were  debts 
agai  nst  the  estate.  The  applicant  further  al- 
leged that  he  was  not  disqualified  to  act  as 
administrator,  and  that  be  was  a  person  of 
good  character,  residing  in  the  county,  but 
did  not  claim  that  he  was  a  creditor  of  the 
estate,  or  of  the  next  of  kin,  of  the  deceased. 
Appellant  H.  P.  Howard  filed  an  answer  con- 
testing the  application,  alleging  that  he  was 
of  the  next  of  kin  to  the  deceased,  and  that 
he  resided  in  the  state  of  Texas,  and  praying 
that  the  administration  be  granted  to  him. 
Sarah  A.  Dove  also  appeared  and  contested 
Russell's  application,  averring  that  she  was 
an  heir  and  of  the  nearest  of  kin  to  the  de- 
ceased, and  praying  for  the  appointment  of 
H.  P.  Howard.  J.  W.  Saunders  also  filed  an 
objection  to  the  appointment  of  an  adminis- 
trator, alleging  that  be  was  a  brother  of  the 
deceased,  and  praying  that  in  the  event  an 
administration  should  be  deemed  necessary 
that  he  be  appointed.  The  case  was  tried  in 
the  county  court,  and  resulted  in  a  judgment 
in  favor  of  Howard,  from  which  Bussell  ap- 
pealed to  the  district  court.  £.  J.  Short  and 
others  intervened  in  the  suit  in  the  district 
court,  claiming  to  be  assignees  of  all  the  in- 
terest of  J.  W.  Saunders,  the  alleged  brother 
of  the  deceased,  in  the  estate,  and  opposed 
the  appointment  of  Howard  as  administra- 
tor, and  prayed  for  the  appointment  of  Rus- 


sell, should  the  appointment  of  an  admini»- 
trator  be  considered  necessary.  John  S. 
Bean  and  others,  claiming  to  be  next  of  kin 
and  heirs  of  the  deceased,  also  intervened 
and  opposed  the  appointment  of  Howard,  and 
prayed  the  appointment  of  Russell  in  the 
event  letters  of  administration  were  granted. 
The'  case  was  tried  before  a  jury  in  the  dis- 
trict court,  and  resulted  in  a  verdict  and 
judgment  in  favor  of  Russell.  There  was  a 
motion  in  the  district  court  to  dismiss  the 
appeal  on  the  ground  that  the  bond  was  not 
in  conformity  with  the  statute,  which  de- 
scribes the  nature  of  the  obligation  to  be 
given  upon  appeals  from  the  county  court  in 
matters  of  probate.  Rev.  St.  art.  2201.  The 
bond  is  given  for  a  deSnite  sum,  and  we  have 
held  this  is  su£Bcient,  altliough  the  statute 
does  not  provide  that  the  obligation  shall 
name  any  particular  amount.  Hicks  v.  Oli- 
ver, 71  Tex.  776, 10  S.  W.  Rep.  97.  There 
was  no  error  in  overruling  the  motion  to  dis- 
miss the  appeal. 

The  contei^tant  Howard  claimed  and  offered 
testimony  tending  to  show  that  the  deceased 
was  a  son  of  one  Colmore  Bean,  who  was  a 
brother  of  G^rge  Bean,  and  it  was  admitted 
that  Howard  was  a  grandson  of  George 
Bean.  The  proof  showed  that  the  deceased 
was  about  70  years  of  age  at  the  time  of  liis 
death,  and  that  he  was  never  married,  and 
it  also  tended  to  establish  that,  if  he  was  the 
son  of  Colmore  Bean,  his  father  and  mother 
were  dead,  and  that  iiis  brothers  and  sisters 
were  also  dead,  and  had  left  no  descendants. 
There  was  evidence  tending  to  show  that  a 
Colmore  Bean,  who  was  a  brother  of  contest- 
ant Howard's  grandfather,  had  lived  in 
Washington  city  from  about  1812  to  about 
1818;  that  from  there  be  had  moved  to 
Northumberland  county,  Ya.,  and  that  from 
there  he  had  moved  to  Palmyra,  Mo.,  about 
the  year  1886;  that  he  had  removed  thence  to 
Fayetteville,  Ark.,  and  theuoe  to  Fannin 
county,  Tex.,  about  the  year  1843.  There 
was  testimony  tending  very  strongly  to  show 
that  Thomas  C.  Bean,  the  deceased,  was  the 
son  of  this  Colmore  Bean.  In  order  to  show 
that  the  Colmore  Bean  who  had  lived  at 
these  several  places  was  one  and  the  same 
person,  the  contestant  offered  in  evidence  an 
oath  of  allegiance  to  the  republic  of  Texas, 
signed  and  sworn  to  by  Colmore  Bean,  before 
the  chief  justice  of  Fanning  county,  on  the 
3d  day  of  April,  1845,  accompanied  with  a 
photographic  copy  of  the  application  of  mem- 
bership to  a  Masonic  lodge  in  Palmyra,  Mo., 
signed  by  Colmore  Bean,  and  found  among 
the  records  of  that  lodge;  also,  a  photo- 
graphic copy  of  a  power  of  attorney  purport- 
ing to  have  been  signed  by  Colmore  Bean  in 
Northumberland  county,  Ya.,  dated  March 
80, 1824,  and  found  among  the  records  of  the 
supreme  court  in  the  District  of  Columbia; 
and  also  photographic  copies  of  two  subsist- 
ence vouchers,  signed  by  Colmore  Bean,  and 
found  among  the  archives  of  the  United 
States  treasury  department.  These  last  were 
dated  in  1813.    After  the  photographic  copies 
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of  BDcfa  docnments  bad  been  introduced,  tbe 
oontMtant  also  offered  to  introduce  in  evi- 
dence traced  copies  of  the  same  signatures. 
These  latter  copies  were  made  by  the  custo- 
dians of  the  re8p>ective  documents,  by  plac- 
ing transparent  paper  over  the  signatures 
and  tracing  the  writing  on  the  paper  with  a 
pen.  The  keepers  of  the  originals  testified 
to  the  identity  of  the  tracing,  and  the  manner 
in  which  the  work  was  done.  This  evidence 
was,  in  our  opinion,  correctly  excluded.  We 
have  been  cited  to  no  case  in  which  such 
tracings  have  been  used,  and  this  fact  seems 
to  us  an  argument  against  the  evidence.  The 
art  of  tracing  copies  of  documents  upon 
transparent  paper  is  not,  we  think,  of  very 
recent  origin;  and  it  would  seem  that  if  such 
tracings  were  properly  admissible  in  evidence 
some  precedent  for  such  practice  could  have 
been  shown.  But,  however  that  may  be,  the 
photographic  copies,  which  in  each  were 
proved 'to  be  of  the  exact,  or  nearly  the  exact, 
size  of  the  originals,  were  admitted,  and  we 
think  they  should  be  deemed  more  accurate 
representations  of  the  originals  than  any  or- 
dinary traced  copies.  An  inspection  of  the 
photographic  copies,  in  comparison  witli  the 
signature  to  the  oath  of  allegiance,  cannot 
leave  a  doubt  that  tliey  were  written  by  the 
same  hand;  and  hence  it  follows  tliat  if  the 
court  erred  in  excluding  the  traced  copies 
the  error  was  immaterial.  The  evidence  was 
merely  accumulative,  upon  a  question  upon 
which  no  additional  proof  was  needed. 

The  contestant  also  offered  in  evidence  a 
copy  from  the  minutes  of  Palmyra  lodge  of 
Masons,  of  the  date  of  June  30,  1886,  show- 
ing that  on  that  day  Ciolmore  Bean  was  pres- 
ent in  the  lodge,  as  a  visitor  from  Benevolen- 
tin  Lodge  10,  of  Virginia.  It  was  shown 
that  the  original  minutes  could  not  be  had, 
and  it  was  proved  by  the  testimony  of  the 
secretary  of  the  lodge  that  he  was  the  cus- 
todian of  tbe  minutes,  and  the  writing  offered 
was  a  true  copy  from  the  minutes.  The  tes- 
timony in  the  case  showed  that  Colmore  Bean 
was  a  Mason;  that  he  subsequently  became 
a  member  of  Palmyra  lodge;  that  he  had 
lived  in  Northumberland  county,  Ya.;  and 
that  there  was  in  tliat  county  snch  a  lodge  as 
Benevolentia  lodge.  The  evidence  offered 
therefore  tended  to  prove  that  the  Colmore 
Bean  who  came  to  Palmyra  in  1836,  and 
moved  thence  to  Fayetteville,  Ark.,  and 
thence  to  Bonham,  Tex.,  was  the  person  of 
tbe  same  name  who  at  one  time  lived  in 
Korthnmberland  county.  Vs.  The  evidence 
tended  to  prove  the  issue,  and  was  relevant. 
There  is  some  question  as  to  its  legality;  but 
the  recitals  in  ancient  documents  have  been 
admitted  in  proof  of  facts  therein  8tate<l,  even 
■s  to  persons  not  parties  to  them.  In  tliis 
case  the  entry  on  the  lodge  minutes  was  mure 
than  30  years  old,  and  we  think  the  presump- 
tion should  be,  after  such  a  lapse  of  time, 
that  the  entry  was  correctly  made.  Copies 
of  church  registers  have  been  admitted,  in 
cases  of  pedigree,  in  courts  of  highest  author- 
ity in  this  country.    Lewis  t.  Marshall,  5 


Pet. 469;  Hyam  v.  Edwards,  1  Dall.2;  Kingw 
ston  V.  Lesley.  10  Serg.  &  R.  383;  Stoever  v. 
Whitman,  6  Bin.  416.  It  would  seem,  there- 
fore, that  in  a  case  like  this,  in  order  to  prove 
a  fact  occurring  50  years  ago,  the  record  of 
an  ancient  and  well-established  society  may 
be  resorted  to  upon  a  question  of  pedigree. 

We  are  of  opinion  that  the  court  did  not 
err  in  excluding  the  certificate  of  W.  A. 
Short,  secretary  of  Federal  lodge,  of  the  Dis- 
trict of  Columbia.  It  may  be  assumed  tliat 
the  witness  in  his  deposition  swore  to  the 
correctness  of  the  certiticate;  bat  the  certifi- 
cate states  merely  the  conclusion  of  the  wit- 
ness, derived  from  the  lodge  records,  as  to  the 
times  when  Colmore  Bean  became  a  member 
of  that  lodge,  and  the  date  at  which  he  re- 
ceived his  demit.  It  appears  that  the  entries 
showing  these  facts  might  have  been  estab- 
lished by  examined  copies.  The  production 
of  a  copy  of  the  entire  records  was  not  nec- 
essary, and  hence  the  argument  that  they 
were  so  voluminous  as  to  make  an  exception 
to  the  general  rule  fails  to  the  ground.  It 
may  be  that  testimony  tliat  the  records  showed 
nothing  in  relation  to  certain  facts  was  ad- 
missible. 

The  contestant  read  the  deposition  of  one 
Mary  Ann  Hutchinson,  who  testified  that  she 
was  84  years  old  and  resided  in  Washington 
city.  She  further  testified  that  she  knew  a 
Colmore  Bean  at  one  time  in  that  city,  and 
that  he  had  two  brothers,  named  respectively 
George  and  Jolin ;  and  that  he  was  a  carpen- 
ter. The  other  testimony  in  the  case  showed 
beyond  contradiction  that  the  Colmore  Bean 
who  lived  at  Palmyra,  Mo.,  and  subsequently 
Ciime  to  Bonham,  was  a  carpenter.  It  was 
also  in  evidence  that  the  Colmore  Bean  who 
lived  in  Northumberland  county.ya.,  was  also 
a  carpenter  or  joiner.  The  testimony  of  this 
witness  was  important  to  the  contestant.  Her 
testimony  was  taken  in  November,  1887.  Such 
being  the  case,  the  applicant  was  permitted, 
over  the  objections  of  contestant,  to  read  to  the 
jury  the  deposition  of  a  witness  residing  in 
Washington  city,  who,  after  testifying,  in  ef- 
fect, that  in  January,  1888,  he  visited  Mrs. 
Hutchinson  at  her  residence,  proceeded  as 
follows:  "This  was  a  small,  one-story  frame 
dwelling  with  a  front  and  back  room.  Tbe 
door  was  opened  by  a  robust  and  respectable 
looking  woman,  about  sixty  years  of  age,  who 
inquired  my  business;  and,  on  my  stating 
that  I  wished  to  see  Mrs.  Hutchinson,  in  or- 
der to  procure  some  information  from  her,  she 
conducted  me,  after  some  hesitation,  into  the 
back  room.  On  one  side  of  this  room  Wiis  a 
coucli,  on  which  lay  a  very  old  woman,  cov- 
ered with  a  coverlet.  From  her  appearance, 
I  judged  her  to  be  a  very  feeble  woman.  I 
stated  that  the  object  of  my  visit  was  to  get 
information  from  her  about  Colmore,  George, 
Richard  and  John  Bean,  who  lived  a  long 
time  ago  in  tlie  county,  or  in  that  part  of 
Washington  city.  As  soon  as  I  had  done 
speaking,  the  woman  in  attendance  upon  the 
invalid  forbade  her  to  speak,  saying:  •  You 
know  yuu  have  been  told  not  to  talk  upon 
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that  subject.'  The  invalid,  however,  paid  no 
attention  to  her  attendant,  but  began  to  talk 
rapidly,  and  In  an  incoherent  way,  about  Col- 
inore  Bean,  frequently  repeating:  'I  did 
know  Colmore  Bean.  He  lived  here  on  the 
hill.'  I  spoke  quietly  to  her,  trying  to  calm 
her  nerves,  which  were  evidently  in  an  ex- 
hausted condition ;  and  the  old  lady  conti  n  ued 
to  talk,  not  addressing  herself  to  me,  partic- 
ularly,— a  part  of  the  time  covering  her  head 
with  the  coverlet.  I  explained  to  the  attend- 
ant that  I  did  not  wish  to  disturb  Mrs.  Hutch- 
inson, but  I  would  like  to  get  wliat  she  knew, 
and  I  presumed  there  was  no  objection  to  tier 
telling  me  what  she  knew  about  the  family. 
But  the  attendant  repeated  her  direction  to 
to  the  invalid  to  be  silent,  telling  her  that 
talking  upon  that  subject  would  upset  her, 
and  that  she  knew  it.  I  soon  saw  that  any 
conversation  with  Mrs.  Hutchinson  was  quite 
impracticable,  and  I  bid  them  good  morning, 
and  left."  The  witness  further  testified: 
"The  mental  condition  of  Mrs.  Hutchinson, 
to  the  best  of  my  judgment,  was  that  of  great 
debility,  owing  to  old  age  and  broken  down 
constitution.  Her  appearance  was  tliat  of  a 
person  who  had  gone  through  in  her  life  a 
great  deal  of  hardship.  I  have  already  stated 
that  she  was  lying  on  a  couch  in  the  Wck 
room  of  this  house.  I  should  say  that  she  was 
over  seventy-five  years  of  age,  or  about  that. 
I  have  seen  persons  no  older  than  that  who 
had  been  broken  down  by  hard  work.  I  cannot 
tell  whether  her  mentiid  condition  was  tem- 
porary or  permanent,  as  it  may  have  been 
owing  in  part  to  a  temporary  sickness.  I  do 
not  know  how  long  she  had  been  in  that  con- 
dition. Her  surruimdings  were  those  of  a 
poor  person,  sick,  and  in  charge  of  a  nurse. 
From  what  I  saw  of  her,  I  should  consider 
bar  testimony  wortliless.  She  talked,  while 
1  heard  her,  loud  enough  and  distinctly 
«nough;  but  what  she  said  was  so  disconnect- 
ed that  I  was  unable  to  attach  any  meaning 
to  it,  except  to  the  simple  phrase  that  she  did 
know  Ck)lmore  Bean.  I  have  no  other  means 
ot  telling  how  long  she  bad  been  in  this  con- 
dition than  the  statement  of  her  attendant. 
In  my  best  judgment,  Mrs.  Mary  Ann  Hutch- 
inson, at  I  saw  her,  could  not  repeat  with  ac- 
curacy occurrences  of  forty  to  sixty  years  ago, 
or,  indeed,  make  any  consecutive  statement 
of  facts.  I  do  not  think,  in  fact,  she  could 
make  a  coherent  statement  which  would  re- 
quire forty  or  fifty  words  to  state  it. "  In  our 
opinion  the  testimony  should  have  been  ex- 
cluded. Admitting,  for  the  sake  of  the  ar- 
gument, that  it  was  competent  to  show  the 
mental  condition  of  the  witness  Mrs.  Hutch- 
inson at  the  time  her  deposition  was  given,  it 
does  not  follow  that  this  could  be  established 
by  testimony  of  her  condition  at  some  other 
lime.  The  witness  by  whom  her  weakness 
of  intellect  and  failure  of  memory  were  sought 
to  be  shown  was  not  an  expert,  and  his  opin- 
ion as  to  the  value  of  her  testimony  was 
clearly  incompetent. 

We  think  the  entire  testimony  of  the  wit- 


ness Birney,  which  wius  objected  to,  should 
have  been  excluded. 

J.  W.  Saunders  testified  that  the  deceased, 
Tlioraas  C.  Bean,  was  bis  brother;  that  the 
name  of  deceased  was  not  Thomas  C.  Bean, 
but  Thomas  L.  Saunders;  that  some  time 
about  1834  his  brother  came  to  him,  and  stat- 
ed that  he  had  killed  a  man  in  Obion  coun^, 
Tenn.,  and  had  fled  the  country;  and  that  he 
then  announced  that  he  would  change  his 
name  to  Thomas  C.  Bean.  The  witness  fur- 
ther testified  that  Bean  then  left,  going  wetit; 
that  the  witness  next  saw  him  in  St.  Louis, 
Mo.,  in  1850,  and  that  lie  then  said  that  he 
lived  at  Bonham,  Tex.  This  evidence,  which 
was  given  much  more  in  detail,  was  objected 
to  by  contestant,  but  was  admitted  over  bis 
objection.  In  support  of  the  theory  that  J. 
W  Saunders  was  the  brother  of  deceased,  it 
was  clearly  competent  to  show  that  the  latter 
had  changed  his  name,  and  we  think,  alsoi.  tt 
was  competent  to  show  the  circumstaooes 
which  induced  the  change,  as  detailed  by  him- 
self at  the  lime  it  was  done.  The  applicant 
was  also  permitted  to  prove,  over  contestant's 
objection,  by  one  Jones,  that  on  one  occasion, 
on  the  streets  of  Bonham,  he  was  introduced 
by  Thomas  C.  Bean  to  J.  W.  Saunders,  and 
that  witness  remarked  to  Bean,  "You  look 
enough  alike  to  be  kin  folks, "  and  that  Bean 
replied :  "  O,  no;  not  kin,  exactly. "  We  think 
the  reply  of  Bean  was  relevant,  and  that  the 
remark  of  the  witness  which  elicited  the  re- 
ply was  also  admissible,  in  order  to  make  the 
latter  intelligible.  In  order  to  cotrobomte  the 
testimony  of  Saunders  as  to  the  reasons  which 
induced  the  deceased  to  assume  a  name,  the 
applicant  read  the  depositions  of  two  wit- 
nesses, residing  in  Obion  county,  Ten.n.,  who 
testified  that  they  had  heard  tliat  one  William 
Crutchfleld  was  killed,  about  1834,  near  Beel 
Foot  lake,  in  that  county,  while  assisting  in 
surveying  land,  by  Thomas  L.  Sauitders.  The 
evidence  was  objected  to.  and  sboold  have 
been  excluded.  The  testimony  was  clearly 
hearsay.  J  W.  Saunders  testified,  in  effect, 
tliat  about  six  months  after  his  brother  ai>- 
sconded  from  Tennessee,  which  occurred  in 
1834  or  1835,  he  received  a  letter  from  him, 
signed  "Thomas  Belaii,"  postmarked  and 
mailed  at  Camden,  Ack.  In  order  to  disprove 
this,  contestant  offered  to  read  in  evidence  so 
much  of  the  text  of  the  American  Encyclo- 
pedia as  related  to  Camden,  Ark.,  and  which 
contained  the  statement  that  that  town  was 
settled  in  1842,  and  that  previous  to  that  time 
it  had  only  been  a  place  at  which  hunters  and 
intppers  congregated,  and  had  been  known 
by  the  name  of  "Ecore  a  Fabre."  The  appli- 
cant objected  to  the  introduction  of  the  evi- 
dence, and  the  court  sustained  the  objection. 
In  this  there  was  no  error.  If  the  fact  be  as 
contestant  sought  to  prove,  there  is  better 
and  more  satisfactory  evidence  than  the  state- 
ments in  the  work  offered  in  evidence  by  con- 
testant. The  records  of  the  poet-offloe  de- 
partment will  probably  supply  indisputable 
testimony  as  to  the  date  when  the  post-office 
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at  Camden,  Ark.,  was  established,  and  when 
it  received  that  name. 

We  are  of  opinion  that  there  was  no  error 
In  rendering  judgment  against  Sarah  A. 
Dove  for  costs.  She  appeared  in  the  suit,  al- 
leging that  she  was  next  of  kin  to  the  de- 
ceased, and  prayed  for  the  appointment  of 
Howard.  She  made  common  cause  with 
Howard  by  her  pleading,  and  thereby  made 
herself  responsible  for  the  costs  in  the  event 
the  applicant  prevailed  in  the  suit.  She  did 
more  ttian  assent  to  Howard's  appointment. 
She  contested  the  application  of  Bussell.  E. 
J.  Short  and  otlrers,  who  intervened  in  the 
sDit,  although  they  did  not  show  facts  that 
entitled  them  to  administer,  did  show  by  al- 
legation that  they  had  an  interest,  which,  if 
tiie  allegations  wrre  true,  entitled  them  to 
oppose  Howard's  appointment.  Having  been 
successful  in  their  opposition,  they  were  en- 
titled to  recover  their  costs.  Rev.  St.  art. 
2198.  We  do  not  consider  it  proper  to  dis- 
coss  the  evidence,  in  view  of  the  fact  that  the 
case  will  be  remanded.  The  other  questions 
presented  by  the  assignment  may  not  again 
arise,  and  need  not  be  considered.  For  the  er- 
rors indicated,  the  judgment  is  reversed,  and 
the  cause  remanded. 


McKat  et  al.  v.  Pabis  Exoh.  Bank. 
ISupreme  Court  of  Textu.    Nov.  SS,  18S9.) 

JUVOHBHT— AXJIKDKINT. 

Where  a  jndgment,  revlTed  after  the  debt- 
or's death,  directs  execution  against  bis  ezecntors, 
instead  of  against  his  estate  in  tbeir  hands,  and 
executions  iaaue  accordingly,  and  sales  tbereonder 
tre  made,  it  is  too  late  to  amend  the  judgment  and 
ezacutions. 

Appeal  from  district  court.  Bed  River 
county;  E.  D.  MoLellan,  Judge. 

aims  A  Wright,  H.  MoKay,  T.  J.  ArmU 
ttead,  and  T.  J.  Bmon,  for  appellants.  H. 
D.  Melkmaid  and  Burdttt  <fi  Cotmer,  for  ap- 
pellees. 

Henbt,  J.  On  the  28d  day  of  November, 
1877,  the  Paris  Exchange  Bank  recovered  a 
monered  judgment  against  J.  N.  Norris,  J.  W. 
Uardison,  and  B.  H.  Epperson.  Epperson 
died  in  1H78,  leaving  an  independent  will,  in 
which  H.  B.  Epperson  and  J.  P.  Russell  were 
appointed  executors.  The  will  was  probated, 
and  tlie  executors  qualified.  In  1879,  said 
judgment  being  unpaid,  the  bank  filed  a  pe- 
tition in  the  district  court  to  revive  it  against 
tlie  executors.  The  judgment  was  revived 
accordingly;  that  part  of  it  directing  the  issu- 
ance of  execution  being  in  the  following 
words:  "It  is  therefore  ordered,  adjudged, 
and  decreed  by  the  court  ttiat  execution  issue 
opon  said  Judgment  against  J.  P.  Russell  and 
B.  B.  Bpperson,  as  the  executors  of  the  es- 
tate of  B.  H.  Epperson,  deceased,  and  against 
John  N.  Norris  and  J.  W.  Hardison."  On 
the  9th  day  of  February,  1880,  execntion  is- 
Boed  on  the  revived  judgment  against  "J.  P. 
Kussell  and  R.  B.  Epperson,  executors  of 
the  estate  of  B.  H.  Epperson,"  and  com- 
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manding  the  sheriff  "to  cause  to  be  made  of 
the  goods  and  chattels,  land  and  tenements,  of 
J.  P.  Russell  and  R.  B.  Epperson,  executors 
of  the  estate  of  B.  H.  Epperson,"  etc.  Under 
this  execution  the  sheriff  sold  a  number  of 
tracts  of  land  belonging  to  the  estate  of  B.  H. 
Epperson  to  W.  B.  Aiken,  one  of  the  appel- 
lees. -Subsequently  in  May,  1880,  an  alias 
execution  was  issued  upon  the  same  judg- 
ment, commanding  the  sheriff  to  levy  upon 
the  goods,  etc.,  "of  J.  P.  Russell  and  R.  B. 
Epperson,  as  the  executors  of  the  estate  of 
B.  H.  Epperson. "  This  execution  was  levied 
upon  a  number  of  tracts  of  land,  "as  the 
property  of  the  estate  of  B.  H.  Epperson,  de- 
ceased, J.  P.  Russell  and  R.  B.  Epperson  be- 
ing the  executors  of  the  will  of  B.  H.  Epper- 
son." W.  B.  Aiken  was  the  purchaser  at 
the  sale  made  under  said  execution  of  a  part 
of  these  tracts.  Deeds  for  the  lands  sold 
were  made  by  the  sheriff  to  the  purchaser. 
The  same  lands  were  subsequently  sold  under 
other  executions  against  the  estate  of  B.  H. 
Epperson  to  other  parties.  Before  the  insti- 
tution of  the  proceedings  in  this  case  the  ex- 
ecutors of  B.  H.  Epperson  liad  been  removed, 
and  while  the  administration  of  his  estate 
was  still  unclosed  there  was  no  administrator 
thereof.  The  commencement  of  this  cause 
was  by  a  motion  filed  in  the  district  court  by 
the  Paris  Exchange  Bank  and  W.  6.  Ailcsn, 
in  the  original  cause  of  the  bank  against  Nor- 
ris, Hardison,  and  B.  H.  Epperson,  to  which 
the  widow  and  children,  and  other  claimants 
of  the  lands  purchased  by  Aiken,  were  made 
parties  defendant,  to  correct  said  judgment 
and  executions.  The  motion,  after  describing 
the  judgment  and  reciting  the  previous  pro- 
ceedings, char((es  that  in  entering  the  judg- 
ment of  revival,  "through  a  clerioil  mispris- 
ion, said  judgment  directs  such  execution  to 
be  levied  on  the  property  of  said  executors, 
instead  of  upon  the  property  of  said  estate  in 
their  hands,  and  that  when  the  executions 
were  issued,  by  similar  clerical  misprisions, 
the  same  were  made  to  run  against  ttie  prop- 
erty of  said  executors  instead  of  against  the 
estate  of  B.  H.  Epperson  in  their  hands." 
The  motion  concludes  with  a  prayer  "for  an 
order  amending  said  revived  judgment  and 
the  said  two  executions  so  as  to  make  them 
conform  to  what  they  should  have  been." 
All  parties,  except  one,  who  were  made  de- 
fendants resisted  the  motion.  The  court 
granted  the  relief  prayed  for,  ordering  that 
the  revived  judgment  be  amended  so  as  to 
read  "that  execution  issue  upon  said  judg- 
ment against  the  estate  of  B.  H.  Epperson  in 
the  hands  of  J.  P  Russell  and  R.  B.  Epper- 
son, his  executors,"  etc.,  and  that  both  of 
said  executions  be  so  amended  "as  to  run 
against  the  estate  of  B.  H.  Epperson  in  the 
hands  of  bis  executors,"  etc.  From  this 
judgment  the  defendants  prosecute  this  ap- 
peal. 

We  are  of  the  opinion  that  the  exceptions 
to  the  motion  should  have  been  sustained, 
and  the  proceeding  dismissed.  If  judgments 
or  executions  are  defective  in  particulars  that 
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may  affect  the  title  to  property  sold  under 
tbem,  it  is  too  late,  after  sales  have  been 
made,  to  amend  either  so  as  to  have  the  effect 
of  affecting  such  sales.  It  is  well  understood 
that,  for  a  sheriff's  deed  to  convey  title  to 
lands,  it  must  be  supported  by  a  valid  judg^ 
ment  and  execution.  The  prudent  purchaser 
will  alwiiys  satisfy  tiimself  that  they- exist. 
If  no  judgment  is  found  against  the  party 
whose  property  is  being  sold,  or  if  the  execu- 
tion under  wliich  the  sale  is  made  does  not 
direct  the  sale  of  such  person's  property,  or 
if  the  execution  is  not  supported  by  the  judg- 
ment, the  probable  effect  will  be  to  deter  bid- 
ders, and,  by  preventing  competition,  cause 
a  sacriflce  of  the  property  sold.  When  un- 
certainty in  any  of  these  respects  Is  cast  upon 
the  proceedings,  and  the  purchaser  may  there- 
by have  been  enabled  to  buy  the  property  for 
a  less  price  than  it  would  have  sold  for  If  the 
proceedings  bad  been  proper  and  regular,  we 
thinlc  it  would  be  without  warrant  of  law  and 
inequitable  to  remove  the  difficulty  for  his 
benefit,  and  at  the  expense  of  the  party  whose 
property  had  been  sold,  and  of  his  other  cred- 
itors, if  he  had  any.  Where  the  proceedings 
are  amendable,  we  deem  it  to  be  the  better 
rule  to  require  it  to  be  done  before  a  sale  has 
been  made.  When  the  defect  is  one  of  sub- 
stance, it  will  not  be  contended  that  it  may 
properly  be  remedied  for  the  benefit  of  the 
purchaser,  after  the  sale,  by  amendment.  If 
it  is  one  of  form  only,  we  see  no  reason  why 
it  may  not  be  disregarded  or  supplied  in  any 
suit  in  which  the  question  may  become  in- 
volved. In  deciding  this  appeal  we  do  not 
intend  to  express  any  opinion  as  to  the  suffi- 
ciency or  InsutHciency  of  any  of  the  proceed- 
ings under  which  the  sales  were  made.  Such 
questions  will  not  be  decided  unless  they  shall 
arise  in  suits  between  the  different  claimants 
of  the  property.  The  judgment  will  be  re- 
versed, and  one  rendered  here  dismissing  the 
motion,  at  the  cost  of  appellees. 


QuLF,  C.  &  S.  F.  Rt.  Go.  o.  Baibd. 

(Supreme  Cowrt  of  Texcu.  Nov.  36, 1889.) 
Cakbibbs— Ck>iiNsoTiNo  Lines. 
By  a  contract  between  plaintifl  and  "the  L. 
ft  N.  Ry.  and  its  conneotlog  lines, "  It  was  a^eed 
that  certain  oattieshonld  beoarriea  from  Deoatur, 
Ala.,  to  Fort  Worth,  Tex.,  the  liabUity  of  the  L.  & 
N.  Ry.  as  carrier  to  cease  at  its  termmus,  New  Or- 
leans. From  that  point  the  cattle  were  hauled 
over  sevenil  roads,  in  the  same  oars,  and  were 
finally  delivered  to  the  defendant  toad,  In  the  state 
of  Texas,  which  delivered  them  at  Fort  Worth,  and 
collected  all  charges  for  carriage  and  feediog  from 
plaintifl.  Rev.  St.  Tex.  art.  4851,  provides  that 
every  railroad  company  shall,  for  a  reasonable  com- 
pensation, draw  over  its  road  without  delay  the  pas- 
seneers,  merchandise,  and  cars  of  every  other  rail- 
road compmy  which  may  enter  and  connect  with 
its  road,  field,  that  the  facts  were  InsutBoient 
to  fix  any  llabmty  upon  defendant,  as  member  of 
a  partnership,  or  as  joint  contraotor,  for  injuries 
received  by  the  cattle  on  roads  other  than  its  own : 
its  action  in  hauling  such  cattle,  em  it  was  required 
to  do  by  law,  not  of  itself  amounting  to  a  ratifica- 
tion of  the  contract. 

Appeal  from  district  court,  Tarrant  county; 
R.  £.  Beckham,  Judge. 


Action  by  W.  C.  Baird  against  the  Gulf, 
Colorado  &  Santa  Fe  Railway  Company  for 
injuries  to  cattle  shipped  over  defendant  road 
and  connecting  lines.  There  was  judgment 
for  plaintiff,  and  defendant  appeals. 

Leake,  Siupard  <fi  Miller  and/.  W.  Terry, 
for  appellant.    Ball  A  McOart,  for  appellee. 

Statton,  C.  J.  On  February  27,  1883, 
appellee  delivered  to  the  Louisville  &  Nash- 
ville Railway  Company  at  Decatur,  Ala.,  sev- 
eral car-loads  of  cattle  for  transportation  to 
Fort  Worth,  Tex.  At  the  time  the  csittle 
were  shipped  a  written  contract  was  made, 
the  first  part  of  which  was  as  follows :  "Live- 
Stock  Contract.  Decatur,  Ala. ,  Station,  Feb. 
27,  1883.  Agreement  made  between  the 
Louisville  A  Nashville  Railroad  Companyand 
its  connecting  lines,  of  the  first  part,  and  W. 
C.  Baird,  of  thesecund  part,  witnessetb:  That 
whereas,  the  said  Louisville  &  Nashville  Rail- 
road Company  and  its  connecting  lines,  as 
common  carriers,  transport  live-stock  only  as 
per  above  tariff,  now,  in  consideration  that 
the  said  party  of  the  first  part  will  transport 
for  the  said  party  of  the  second  part  one  car- 
load x>f  cattle  [ head,  more  or  less]  from 

Decatur  to  Fort  Worth,  Texas,  station  at  the 
rate  of  one  hundred  and  sixty-five  dollars  per 
car-load,  and  a  free  passage  to  the  owner  or 
his  agent  on  the  train  with  the  stock,  [if 
shipped  in  car-load  quantities,]  the  same  be- 
ing a  special  rate,  lower  than  the  regular  rate 
mentioned  in  the  said  tariff,  the  said  party  of 
the  second  part  thereby  relieves  said  party  of 
the  first  part  from  the  liability  of  a  com- 
mon carrier  in  the  transportation   of  said 
stock,  and  agrees  that  such  liability  shall  be 
only  that  of  a  private  carrier  for  iiire;  and 
it  is  further  distinctly  understood  by  the  ptar- 
ties  hereto  that  all  liability  of  the  said  Louis- 
ville A  Nashville  Railroad  Company  as  car- 
riers shall  Cease  at  New  Orleans,  when  ready 
to  be  delivered  to  the  owner,  consignee,  or 
carrier  whose  line  may  constitute  a  part  of 
the  route  to  destination. "    The  shipping  con- 
tract contains   many  other  provisions   not 
now  necessary  to  refer  to,  and  Is  signed  by 
J.  W.  Qolden,  "agent  of  the  company."  and 
by  appellee.    No  tariff  of  charges  referred  to 
is  found  in  the  record.    Thesat>stanoeof  ap- 
pellee's petition  is  thus  correctly  stated  in 
brief  of  his  counsel:  "  Plaintiff's  petition  con- 
tains two  counts.    In  the  first  count  be  al- 
leges, in  substance,  that  on  the  27th  day  of 
February,  1888,  the  defendant,  being  a  com- 
mon carrier  of  live-stock,  bad  been,  and  was 
at  that  time,  doing  business  witli  other  rail- 
way companies  or  connecting  lines,  and  more 
especially  with  the  Louisville  &  Nashville 
Railroad  Company,  the  Qalveston.  Hanis- 
burg  &  San  Antonio  Railroad  Company,  the 
Texas  &  New  Orleans  Railroad  Company,  the 
Louisiana,  Western  &  Morgan  Railroad  Com- 
pany, and  the  Louisiana  &  Texas  Railroad 
Company;  that  defendant  was  at  said  date 
associated  with  said  other  companies  and  lines 
of  railroads  for  the  purpose  of  carrying  liv» 
stock  and  other  fre^bt  from  Decatur,  Ala- 
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baiDB,  to  Fort  Worth.  Texas,  and  that  these 
different  railroads  formed  a  continuous  line 
for  the  tranBixirtatlon  of  freight  between  said 
points,  over  which  they,  each  and  al},  gave 
through  bills  of  lading,  and  contracted  with 
shippers  for  through  rates,  which  contracts 
and  bills  of  lading  were  mutually  honored, 
respected,  and  carried  out  by  said  railroad 
companies,  they  apportioning  the  receipts 
among  themselves;  that  on  said  date  plaintiff 
delivered  to  defendant,  and  defendant,  by  and 
through  the  said  Louisville&  Nashville  Bail- 
road,  as  its  agent,  received  at  said  Decatur, 
the  cattle  in  controversy,  to  be  carried  to  Fort 
Worth;  that  said  defendant  and  its  connect- 
ing lines,  in  violatian  of  their  duty  as  com- 
mon carriers,  and  contriving  and  intending 
to  injure  him,  etc.  acted  so  negligently  in 
the  carriage  of  said  cattle  that  they  were  de- 
layed, mistreated,  and  starved  to  the  extent 
of  causing  the  death  of  a  great  number,  and 
injuring  the  remainder,  to  his  damage  94,190. 
The  second  count  restates  the  same  cause  of 
action,  but  alleges,  in  detail,  that  defendant's 
line  of  road  proper  extended  from  Bosenberg 
junction  to  Fort  Worth,  and  proceeds  to  give 
the  points  at  which  the  different  lines  of  rail- 
roads connected  with  each  other,  forming  a 
line  from  Decatur  to  Fort  Worth.    It  then 
alleges  that  the  cattle  were  delivered  to  the 
L.  &  N.  li.  K.  at  Decatur,  to  be  transported 
from  there  to  New  Orleans,  and  from  thence 
to  Fort  Worth;  and  that  the  said  L.  &  N.  By. 
agreed  and  undertook  to  carry  same  to  Fort 
Worth  for  the  price  of  $150  per  car-load ;  that 
said  L.  &  N.  By.  did  not  furnish  plaintiff 
with  a  bill  of  lading  for  his  cattle,  but  after 
they  bad  been  loaded  on  the  cars  presented  to 
him  a  printed  contract,  and  required  him  to 
sign  the  same  before  the  cattle  were  shipped 
oat,  and  that  he  was  forced,  in  order  to  get 
bia  cattle  shipped,  to  sign  same;  that  by  the 
terms  of  said  contract  the  liability  of  said  L.  & 
N.  By.  was  to  cease  at  New  Orleans,  but  that 
there  was  no  provision  in  said  contract  affect- 
ing the  liability  of  any  of  the  other  lines  of 
railroad  which  might  carry  the  cattle  to  Fort 
Worth;  that  said  cattle  were  thereupon  car- 
ried by  said  L.  &  N.  By.  to  New  Orleans, 
where  they  were  delivered  to  the  L.  &  T.  By., 
which  carried  them  to  Yermillionville,  and 
delivered  them  to  the  L.  W.  By.,  which  car- 
ried them  tu  Orange,  where  they  were  deliv- 
ered to  the  T.  &  N.  O.  By.,  which  carried 
them  to  Houston,  where  they  were  delivered 
to  the  G.,  H.  &  S.  A.  By.,  which  carried  them 
to  lioaenberg,  where  they  were  delivered  to 
defendant  railway,  which  carrii'd  them  to 
Fort  Worth;  that  at  SHid  place  of  Fort  Worth 
defendant  collected  from    plaintiff  all    the 
freight   bills  and  feed   bills,  and   all  other 
charges  for  the  whole  route;  that  the  Morgan 
Tuad,  which  took  bis  cattle  at  New  Orleans, 
did  not  give  him  any  bill  of  lading  at  all,  nor 
did  any  of  the  roads  between  New  Orleans 
and  Fort  Worth ;  that  these  last-named  rouds, 
from  New  Orleans  to  Fort  Worth,  formed  a 
continuous  tiad  connecting  line  from  New 
Orleans  to  Fort  Worth,  each  recognizing  and 


carrying  out  the  contracts  of  the  other,  and 
making  through  rates  over  the  other  roads 
respectively,"  etc.,  "and,  in  substance,  that 
the  damage  all  occurred  between  New  Orleans 
and  Bosenberg  junction." 

Appellant  alone  was  sued,  and  among  oth- 
er defenses  it  pleaded  that  neither  the  I/)u!s- 
ville  &  Nashville  Bailroad  Company,  nor  its 
agents  at  Decatur,  Ala.,  had  the  right  to  con- 
tract with  plaintiff  for  transportation  of  his 
cattle  over  its  road;  denied  that  the  company 
or  its  agents  had  madea contract  to  transport 
cattle  over  defendant's  line,  or  that  it  by  con- 
tract was  bound  so  to  do,  but  that  it  had 
been  accustomed,  in  obedience  to  the  stat- 
utes of  this  state,  to  receive  cars  from  the 
Galveston,  Harrisburg  &  San  Antonio  Bail- 
way  Company  when  tendered  to  it,  whose 
connection  with  appellant's  road  was  shown; 
and  that  if  it  received  the  cars  loaded  with 
cattle,  as  alleged,  it  received  them  at  Bosen- 
berg junction  in  cars  of  that  company,  upon 
its  demand  that  they  should  be  trans|X)rted 
to  Fort  Worth  by  appellant,  and  that  if  it  re- 
ceived compensation  for  such  '  services  this 
was  not  through  any  copartnership  or  other 
contract  made  with  any  of  the  railway  com- 
panies named  in  plaintiff's  petition,  but  a 
fair  and  reasonable  rate  charged  by  it  for 
services  rendered  in  accordance  with  its  stat- 
utory obligation  to  transport  cars  of  other 
companies,  and  that  it  transported  the  cattle 
to  Fort  Worth,  and  there  delivered  them  to 
appellee,  without  injury  while  in  its  posses- 
sion. In  the  next  paragraph  of  the  answer 
the  defendant  pleaded  the  contract  to  which 
we  have  referred,  made  it  an  exhibit,  claimed 
the  benefit  of  any  of  its  provisions,  and  as- 
serted that  the  express  limitation  to  the  ef- 
fect that  the  Louisville  &  Nashville  Bailroad 
Company  should  not  be  bound  beyond  the 
terminus  of  its  own  line  for  the  performance 
of  the  contract  inured  to  the  benefit  of  any 
carrier  over  whose  line  the  cattle  passed;  and 
alleged,  if  the  cattle  were  injured  while  in 
transit,  this  occurred  while  they  were  on  the 
roads  of  other  companies.  The  proof  showed 
that  an  agent  of  appellee,  in  charge  of  the 
cattle,  was  given  free  transportation  by  the 
several  roaUs  nver  which  the  cattle  passed, 
and  that  appellant  returned  him  in  the  same 
manner  from  Fort  Worth  so  far  as  its  line 
extended.  The  evidence  shows  that  the  cat- 
tle were  carried  to  New  Orleans  without  in- 
jury, and  that  en  route  to  Fort  Worth  they 
passed  over  the  several  railways,  as  alleged 
in  the  petition.  There  was  a  great  deal  of 
evidence  on  behalf  of  plaintiff  to  show  that 
the  cattle  received  very  severe  treatment  at 
New  Orleans,  and  between  New  Orleans  and 
Houston,  and  especially  in  the  yards  at  Hous- 
ton of  the  Texas  &  New  Orleans  Bail  way, 
and  that  a  number  of  the  cattle  died,  and  the 
remainder  arrived  at  Bosenberg,  and  were 
delivered  to  defendant,  in  a  very  bad  condi- 
tion. There  was  no  evidence  t!o  contradict 
these  facts.  Plaintiff  offered  evidence  to 
show  that  the  'cattle  were  badly  treated  at 
Belton,  on  the  defendant's  Una.  where  they 
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were  stopped  to  be  watered  and  fed;  and  de- 
fendant offered  evidence  tending  to  rebut  the 
same.  Otlierwise,  there  whs  no  delay  or  in- 
jury attempted  to  be  proven  on  defendant's 
line.  The  evidence  shows  that  most  of  the 
damage  was  done  on  the  railway  lines  before 
delivery  to  defendant.  When  the  cattle 
readied  Fort  Worth,  plaintiff  had  to  pay  the 
agent  uf  defendant  the  whole  amount  of  the 
freight  charges  and  feed  from  Decatur,  Ala., 
to  Fort  Worth.  The  agent  of  defendant  col- 
lected the  money,  and  delivered  the  cattle  to 
the  plaintiff.  The  money  was  sent  by  the 
agent  to  the  treasurer  of  the  defendant  at 
Galveston,  whose  business  it  was  to  settle 
with  the  other  companies.  The  cattle  came 
all  the  way  from  Decatur  in  the  cars  fnr- 
nished  at  that  point  by  the  Louisville  A  Nash- 
ville Railway  Company.  Oscar  G.  Murray, 
a  witness  for  defendant,  testified  as  follows: 
"During  the  year  1883. 1  resided  at  Galves- 
ton, Texas,  and  was  general  freight  asent  of 
the  G.,  C.  &  S.  F.  By.  Co.  My  duties  and 
powers  as  general  freight  and  passenger 
agent  of  the  defendant  were  to  fix  the  rates 
to  be  charged  for  freight  and  passengers  over 
defendant's  road,  and  to  make  such  arrange- 
ment for  Interchange  of  traffic  with  connect- 
ing lines  as  from  time  to  time  became  neces- 
sary or  desirable.  I  bad  occupied  this  posi- 
tion with  the  defendant  since  August  1, 1880. 
It  was  my  duty  to  make  freight  rates  on  the 
contracts  of  the  character  referred  to  above. 
Other  agents  employed  by  defendant  under 
the  direction  of  its  traffic  department  were 
aothorized,  from  time  to  time,  to  make  rates 
for  freight  and  passengers  over  the  defend- 
ant's road,  subject  to  my  approval.  To  the 
best  of  my  recollection,  the  defendant  had 
not,  during  the  year  1883,  or  at  any  previous 
time  thereto,  since  August  1,  1880,  any 
freigiit  arrangement  or  partnership  agree- 
ment with  the  Louisville  &  Nashville  Ry. 
Co.  Tlie  defendant  did  not  at  any  time  del- 
egate any  authority  to  the  L.  A  N  Ry.  Co., 
or  to  the  agent  of  that  company  at  Decatur, 
Ala.,  to  make  contracts  for  the  shipment  of 
plaintiff's  cattle,  or  any  other  freight,  over 
the  G..  C.  &  S.  F.  The  defendant,  from 
time  to  time,  announced  the  rates  which  it 
would  accept  upon  shipments  of  cattle  and 
other  freight  offered  it  for  transportation  by 
other  railway  companies  connecting  with  it, 
which,  together  with  the  usual  and  customary 
rules  rfgulating  the  receipts  of  freight  in 
good  order,  and  the  interchange  of  Ciirs,  was 
the  only  arrangement  which  existed  during 
the  year  1883  applying  to  traffic  received  at 
Rosenberg  or  Houston  from  connecting  lines, 
destined  to  Fort  Worth.  The  defendant  was 
under  no  contract  to  do  this  for  the  L.  &  N. 
Ry.  Co.,  but  acted  only  under  a  duty,  im- 
posed by  the  law  of  Texas  upon  all  railroad 
companies,  to  receive  and  transport  the  cars 
and  freight  offered  by  all  connecting  lines. 
The  defendant's  facilities  for  shipping  freight 
to  the  territory  reached  by  its  lines,  and  the 
rates  as  charged  upon  traffic  received  from 
connecting  lines,  were  made  known  from 


time  to  time  by  furnishing  such  rates  to  the 
railway  companies  connecting  immediately 
with  the  defendant's  road,  and  for  their  in- 
formation and  guidance." 

The  charge  given  by  the  court  made  the 
liability  of  appellant  for  injuries  resulting 
from  the  failure  of  dnty  in  connecting  lines 
to  depend  on  the  existonie  of  a  partnership 
between  them,  but  contained  no  clear  state- 
ment of  the  law,  which,  applied  to  the  facts, 
would  enable  the  jury  to  determine  wbetber 
a  partnership  existed,  though  it  may  have 
contained  a  true  statement  of  the  law  ap- 
plicable to  the  liability  of  joint  contractors, 
not  partners,  for  failure  of  duty  of  one  or 
more  of  them.  Charges  were  asked  by  appel- 
lant, and  refused  by  the  court,  which  would 
have  enabled  the  jury  correctly  to  determine 
whether  a  partnership  existed,  but  the  charge 
in  which  this  was  done  may  have  been  faulty 
in  another  respect. 

The  main  question  in  the  case  arises  on  an 
assignment  of  error  which  questions  the  suf- 
ficiency of  the  evidence  to  sustain  the  verdict 
against  appellant.  The  contract  evidently 
was  one  for  the  transportation  of  the  cattle 
from  Decatur,  Ala.,  to  Fort  Wottb,  Tex., 
and  it  bound  the  Louisville  A  Nasbvllle 
Railway  Company  to  do  this,  through  ite  own 
and  connecting  lines,  for  the  stipulated  price. 
It  does  not  follow  from  this,  however,  tttat 
there  was  any  joint  obligation  resting  on 
each  of  the  companies  over  whose  lines  the 
cattle  might  pass,  if  the  Louisville  &  Nash- 
ville Railway  Company  had  not  authority, 
by  virtue  of  the  existence  of  a  partnership 
between  itself  and  the  other  lines  over  which 
the  cattle  were  to  pass,  or  by  virtue  of  an 
agency  conferred  on  it  by  the  other  com- 
panies empowering  it  to  make  a  contract 
which  would  bind  them  jointly,  then  the  eon- 
tract  was  simply  the  contract  of  the  company 
that  made  it,  by  which  it  was  bound  to  trans- 
port the  cattle  on  its  own  line  as  far  as  tluit 
extended,  and  beyond  that  to  fumisb  trans- 
purtation  through  other  lines. 

In  the  absence  of  stipulations  to  the  con- 
trary, the  company  making  the  contract  for 
through  carriage  would  be  responsible  for  a 
loss  or  injury  occurring  on  connecting  lines, 
through  facts  that  would  fix  liability  on  it  for 
a  loss  occurring  while  the  cattle  were  on  its 
own  line.  In  other  words,  its  liability  would 
be  that  of  a  common  carrrier  through  tlie  en- 
tire distance  the  cattle  were  to  be  trans- 
ported under  the  contract.  The  company 
making  the  contract,  however,  as  was  done 
in  this  case,  might  lawfully  contract  that  ite 
liability  as  a  common  carrier  should  termi- 
nate when  the  cattle  were  safely  transported 
over  ite  own  line,  and  delivered  to  the  con- 
necting carrier.  'J  he  reason  for  this  is  that 
a  common  carrier  is  under  no  obligation  to 
contract  for  the  carriage  of  goods  beyond  ite 
own  line,  and,  when  it  assumes  to  impose  an 
obligation  on  itself  for  the  futthw  transpor- 
tation of  freight,  this  must  be  done  by  con- 
tract, express  or  implied,  in  which  it  may 
stipulate  that  ite  liability  as  a  common  car- 
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rier  shall  cease  with  the  safe  delivery  to  the 
next  carrier  of  the  thing  to  be  carried.  In 
the  absence  of  partnership  or  authority  to 
mnke  a  Joint  contract  binding  on  all  carriers 
over  whose  lines  freight  is  to  pass,  connect- 
ing lines  are  but  the  agencies  employed  by 
the  contracting  carrier  to  perform  ite  own 
contract.  That  a  contract  for  through  trans- 
portation over  the  connecting  lines  of  several 
railway  companies,  as  between  themselves 
composing  a  partnership,  or  holding  them- 
selves out  as  such,  is  binding  on  all,  and  one 
responsible  for  the  act  of  another,  results 
from  the  fact  that  the  contracting  company 
fass  power  so  to  bind  all.  It  is  upon  the  same 
ground,  when  no  partnership  exists,  that 
several  carriers  may  be  jointly  bound  by' a 
contract  made  by  one  in  the  exercise  of  an 
agency  conferred  on  it  by  the  others.  It 
perhaps,  but  seldom,  if  ever,  occurs  that  a 
partnership  exists  between  several  railway 
companies,  and  to  us  it  is  evident  that  the 
facts  proved  were  not  sufiScient  to  show  that 
any  such  relation  existed  between  any  two 
or  more  of  the  companies  owning  the  lines 
of  railway  over  which  appellee's  cattle  were 
transported ;  and  so,  if  we  exclude  the  evi- 
dence offered  by  appellant  from  our  consid- 
eration, the  evidence  as  clearly  fails  to  show 
that  appellant  ever  did  any  act  from  which 
appellee  could  have  understood  that  any  co- 
(artnership  existed.  It  is  not  contended  that 
there  is  evidence  tending  to  show  that  appel- 
lant had  expressly  empowered  the  Louisville 
&  Xashville  Railway  Company  to  make  a  con- 
tract by  which  it  would  be  jointly  bound  with 
that  company  or  any  other.  In  the  absence 
of  proof  of  express  authority,  facts  may  be 
shown  which  will  be  sufiBcient  to  authorize  a 
jary  to  find  that  the  power  actually  existed, 
but  we  do  not  find  such  evidence  in  the  rec- 
ord before  us.  The  contract  relied  on  does 
not,  in  terms,  purport  to  be  the  contract  of 
appellant,  but  does  purport  to  be  a  contract 
between  the  company  that  maile  it  and  its 
connecting  lines  on  the  one  part,  and  the 
shipper  on  the  other.  Not  being  named  in 
the  contract,  appellant  would  have  had  no 
right  whatever,  when  the  cattle  reached  New 
Orleans,  to  have  demanded  that  they  should 
be  sent  over  any  road  with  which  its  own 
had  any  connection,  unless  such  right  was 
acquired  through  some  prior  arrangement 
with  the  company  that  executed  the  contract. 
That  company  might  have  sent  the  cattle  to 
their  place  of  destination  through  any  other 
connection  than  that  selected,  and  no  carrier 
over  whose  road  they  were  sent  would  have 
had  any  ground  for  complaint  against  that 
company  or  appellee  by  reason  of  anything 
tliat  appears  in  the  contract.  It  might  be 
true,  however,  if  the  shipping  contract  was 
in  fact  made  for  the  benefit  of  appellant,  but 
without  prior  authority,  that  it  might  make 
it  it8  own  by  ratification,  and  with  the  other 
lines  thus  become  bound;  but  ratification 
cannot  be  presumed  against  appellant  from 
the  fact  that  it  received  the  cars  from  an- 
other railway  company,  hauled  them  to  their 


destination,  and  there  collected  the  entire 
sum  due  for  transportation.  A  railway  com- 
pany cannot  be  held  to  have  ratified  a  con- 
tract from  the  fact  that  it  performed  some  of 
the  services  contemplated  by  it,  when  it  ia 
not  at  liberty,  contract  or  no  contract,  to  re- 
fuse to  render  the  service.  At  the  time  the 
cars  iu  which  appellee's  cattle  were,  were  re- 
ceived by  appellaTit,  the  law  provided  that 
"every  such  company  shall,  for  a  reasonable 
compensation,  draw  over  their  railroad,  with- 
out delay,  the  passengers,  merchandise,  and 
cars  of  every  other  railroad  company  which 
may  enter  and  connect  with  their  railroad;" 
and  it  provided,  in  case  of  disagreement  as 
to  compensation,  how  this  should  be  adjusted. 
Bev.  St.  art.  4251.  Article 4253,  Rev.  St.,  pro- 
vided penalty  for  failure  to  comply  with  the 
provisions  of  article  4251;  and  article  4255 
further  provided  a  mode  by  which  railway 
companies  could  be  compelled  to  render  for 
other  companies  the  services  contemplated 
by  article  4251.  The  regulation  of  these 
matters,  and  others  intimately  connected  with 
them,  has  been  extended  by  subsequent  leg- 
islation. Act  April  2,  1887,  Gen.  Laws,  110. 
In  the  face  of  such  legislation,  the  evidence 
should  show  something  more  than  that  a 
through  shipment  was  made,  which  would 
require  the  freight  to  pass  over  several  lines 
of  railway  to  its  destination ;  that  a  price  was 
fixed  for  the  entire  transportation,  and  col- 
lected by  the  last  carrier, — before  it  ought  to 
be  held  that  this  was  a  joint  contract  for 
transportation  that  would  render  each  carrier 
liable  for  failure  of  duty  on  the  part  of  other 
carriers  in  the  connected  lines.  So  fares  the 
evidence  shows,  appellant  may  have  collected 
and  retained  a  sum  sufficient  to  cover  its  lo- 
cal rates  from  Rosenberg  to  Fort  Worth,  al- 
though the  entire  sum  would  not  have  given 
the  same  compensation  per  mile  to  each  of 
the  connecting  lines;  but  if  it  only  retained 
out  of  tlie  gross  sum  received  a  sum  in  pro- 
portion to  the  number  of  miles  it  hauled  the 
cars,  this  would  not  affect  the  question,  un- 
less it  was  done  in  pursuance  of  a  prior  con- 
tract, voluntarily  made.  The  manner  in 
which  the  entire  sum  paid  for  the  carriage  of 
the  cattle  was  collected  was  doubtless  that 
usual  and  most  convenient  to  all  parties  in- 
terested, and  i(  very  fully  appears  that  appel- 
lee was  not  prepared  when  the  cattle  reached 
their  destination/at  once  to  pay  the  freight 
due  on  them,>^o  inference  can  be  drawn 
from  the  facts  proved  that  appellant  collected 
the  entire  frei^iit  because  entitled  to  do  so  as 
a  joint  contractor,  rather  than  in  part  in  its 
own  right,  and  as  to  the  balance,  as  agti»^ 
for  the  other  carriers  who  had  assisted  in  the 
transportation  VThe  law  compelled  appellant 
to  furnish  feea  for  the  cattle,  and  that  it  did 
so,  and  collected  sum  due  therefor,  together 
with  such  sum  as  other  carriers  had  so  ex- 
pended, does  not  tend  to  show  that  a  part- 
nership existed  between  any  of  them,  nor 
that  they  were  joint  contractors,  and  there- 
fore the  one  liable  for  the  failure  of  duty  on 
the  part  of  another.    Nor  dues  the  fact  that 
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transportation  may  have  been  given  by  each 
company  over  its  line  to  a  person  who  ac- 
sompanied  the  cattle  on  their  way  to  and  re- 
turn from  place  of  destination  tend  to  show 
a  partnership  or  joint  contract.  The  part  of 
the  contract  which  limited  the  liability  of  the 
Louisville  &  Nashville  Railway  Company  as 
a  common  carrier  to  its  own  line,  which  it 
might  lawfully  do,  is  inconsistent  with  a 
holding  that  the  contract  was  one  made  by  a 
membt^r  of  a  partnership  or  joint  contractor; 
ind  if  there  was  no  joint  liability  when  the 
written  contract  was  made,  when  did  it  come 
into  existence,  and  whom  does  it  bind?  Ac- 
cording to  appellee's  theory  of  the  case,  every 
carrier  over  whose  line  the  cattle  passed  is 
liable  for  an  injury  received  by  them  while  on 
any  one  of  the  lines;  but  the  contract  declares 
tiiat  this  is  not  true  as  to  the  only  carrier  who 
was  bound  by  the  contract,  either  for  through 
or  partial  transportation.  Giving  due  weight 
to  every  fact  proved  by  appellee,  we  deem 
them  insufficient  to  fix  liability  on  appellant 
for  any  injury  to  the  cattle  occurring  while 
they  were  in  the  hands  of  other  carriers;  and 
the  evidence  offered  by  appellant,  uncontra- 
dicted by  inferences  fairly  deducible  from 
facts  proved,  or  by  the  direct  evidence  of  any 
witness,  is  such  as  to  clearly  show  that  the 
Louisville  &  Nashville  Railway  Company  had 
no  power  to  bind  appellant  by  the  contract 
made.  Appellant  is  liable  as  a  common  car- 
rier to  appellee  for  any  injury  to  his  cattle 
while  in  its  possession,  unless  relieved  there- 
from by  the  rules  applicable  to  the  transpor- 
tation of  that  kind  of  property;  but  this  is 
the  extent  of  its  liability  under  the  facts 
proved.  The  court  below  should  have  grant- 
ed a  new  trial,  and  for  its  refusal  to  do  so  its 
Judgment  will  be  reversed,  and  the  cause  re- 
manded. 


Williams  v.  Silltman. 
{Supreme  Court  of  Texas.    Oct  89, 1889.) 

HOSTOAaBS — CoNSrDERATIOX— Pbikoipai.  .IMD 

SuBiTT— Costs. 

1.  The  desire  to  indemnity  a  surety  afrainst 
loss  is  a  sufficient  consideration  for  the  execution 
of  a  mortgage  to  him,  after  the  execution  of  the 
note  upon  wliicb  he  is  bound. 

2.  Costs  of  collection,  as  being  an  incident  of 
the  debt,  are  embraced  in  and  sepnred  by  soob  a 
mortgage. 

Appeal  from  district  court,  Anderson 
eounty;  F.  A.  Williams,  Judge. 

Greentoood  A  Qreeiiwood,  for  appellant. 
Oregg  <t  Reeves,  for  appellee. 

Hembt,  J.  Appellee  sued  appellant  as  ad- 
ministrator of  the  estate  of  T.  J.  Williams, 
deceased,  charging  that  the  deceased  executed 
his  promissory  note  to  one  Bryan,  which  ap- 
pellee signed  as  his  surety.  The  petition  al- 
leges that  on  two  different  days,  both  subse- 
quent to  the  execution  and  delivery  of  said 
note,  the  deceased,  for  the  purpose  of  secur- 
ing appellee  against  loss  on  said  note,  exe- 
cuted to  him  two  mortgages  upon  real  estate 
therein  described.    It  further  charges  that 


Bryan  afterwards  brought  suit  on  said  note, 
and  recovered  judgment  thereon  against  de- 
ceaseti  as  prlncipid,  and  appellee  as  surety, 
for  the  sum  of  8830,  to  bear  interest  at  the 
rate  of  12  per  cent,  per  annum,  which  judg- 
ment, and  the  costs  of  suit,  amounting  to 
$46.24,  appellee  subsequently  paid  off  and 
discharged;  and  that  on  the  6th  day  of  June, 
1888,  Bryan,  in  consideration  of  such  pay- 
ment, transferred  and  assigned  the  judgment 
to  appellee.  The  petition  charges  that  plain- 
tiff presented  his  claim,  duly  verifieil.  to  the 
administrator,  and  that  it  was  by  him  reject- 
ed. He  prayed  judgment  for  the  amount  of 
his  debt  and  for  foreclosure  of  his  mortgages. 
The  defendant  answered,  and  there  was  a 
verdict  and  a  judgment  for  plaintiff  for  the 
amount  of  his  claim  and  for  foreclosure  of 
the  mortgages.  The  defendant  appeals,  and 
insists  that  errors  were  committei,  as  fol- 
lows: (1)  The  jury  erred  in  finding  that 
not  only  the  Bryan  Judgment,  but  the  cost  of 
its  recovery,  were  secured  by  the  mortgages, 
when  in  fact  said  mortgages  were  void  be- 
cause they  were  mere  voluntary  instruments 
given  without  consideration,  each  one  l>eing 
of  subsequent  date  to  the  promissory  note; 
and  because  the  mortgages  were  not  intended 
as  security  for  the  payment  of  the  costs,  and 
appellee  having  failed  to  pay  the  judgment 
until  long  after  the  death  of  his  principal, 
could  not  acquire  a  lien  on  the  land  by  pay- 
ing off  the  judgment.  (2)  The  court  erred 
in  assuming  in  its  charge  that  tlw  voluntary 
mortgage  gave  a  valid  lien.  (3)  The  court 
erred  in  construing  the  mortgage  to  give  k 
lien  tor  costs  paid  on  the  judgment.  We 
find  no  error  in  the  proceedings.  The  desire 
to  indemnify  his  security  against  loss  was  a 
sufficient  consideration  for  the  execution  of 
the  mortgages.  The  costs,  as  an  incident  of 
the  debt,  were  embraced  by  the  mortgages. 
The  Judgment  is  affirmed. 


BowELL  V.  Westekn  TJnion  Tkl.  Co. 

(Supreme  Court  of  Texa».   Nor.  6,  1889.) 

TsiaoajiFH  CoMFAiaBS— NsoLioBNca — DAitiLaas^ 

MeNTAI.  SUFFSaiNO. 

A  general  demurrer  to  the  petition,  in  an 
action  for  damages  against  a  telegraph  company. 
Is  properly  sustained,  where  the  only  damage  al- 
leged u  the  mental  and  physical  suflerioK  of  plain- 
tiff and  his  wife,  resulting  from  defendant's  failnra 
to  deliver  a  message  relating  to  the  health  of  plain- 
tiff's mother-in-law.' 

Appeal  from  district  court,  Marion  county; 
John  L.  Shbfpabd,  Judge. 

Todd  &  Jioioell,  for  appellant.  BteiMnon* 
&  Field,  iox  appellee. 

Oaines,  J.    The  following  statement  of 

this  case  is  taken  substantially  from  appel- 
lant's brief:  Appellant  and  his  wife  re:5ide 
at  Jefferson,  Tex.,  and  on  the  night  of  Octo- 


I  Respecting  mental  sufferings  as  an  element  of 
damages  in  actions  for  failure  to  deliver  telegrams, 
see  Telegraph  Ca  v.  Bimpson,  (Tex.)  11  8.  W.  Rep^ 
3$5,and  note;  Telegraph  Co.  v.  Cooper,  (Tex.)  9 
S.  W.  Rep.  598,  and  nota. 


Digitized  by 


Google 


Tex.) 


WOOD  COUNTY  t>.  GATE. 


635 


ber  7, 1887,  received,  through  the  defendant, 
the  following    tflegram:   "Athens,    Texas, 
Oct.  7, 1887.    To  Mrs.  Josle  Kowell,  Jeffer- 
aon,  Texas.  cai«  of  J.  H.  Bowell:    Your 
mother  is  worse;  come  If  you  can;  danger* 
ouslysick.    [Signed]    W.C.  Scott."    Early 
next  morning  appellant  delivered  to  and  paid 
appellee  the  regular  charge  (45  cents)  to  send 
the  following  telegram:   "To  W.  C.  Scott, 
Athens,  Texas:    How  is  mother?    If  no  bet- 
ter, Josie  comes  to-night.    Answer  my  ex- 
pense.    [Signed]     J.  H.  Boweli,."    This 
telegram,  constituting  said  Scott  as  appel- 
lant's agent  to  convey  to  him  this  informa- 
tion, was  promptly  delivered;  and  at  once.  In 
reply  thereto,  and  in  pursuance  of  such  agen- 
cy, the  said  W.  C.  Scott  delivered  to  and  con- 
tracted with  appellee  to  send  Immediately  the 
following  renly:  "Athens,  Texas,  Oct.   8, 
1887.    To  J.*  H.  Bowell.  Jefferson,  Texas: 
Tel^ram    received.    Mother   some    better. 
Doctor  said  not  dangerous.     [S'g'd]    W.  0. 
SOOTT."    This    message   appellant  charges 
was  never  delivered  at  all,  through  the  negli- 
gence of  appellee's  agents  and  servants.    Ap- 
pellant alleges  actuiU  damages  from  the  fail- 
ore  of  appellee  to  perform  its  contract  un- 
dertaken at  Athens,  from  loss  of  time  and 
business  to  himself  and  mental  distress,  at 
$100,  and  for  mental  and  physical  sufferings 
of  his  wife,  92,400.    The  appellee  filed  a  gen- 
eral demurrer  and  a  general  denial.     The 
court,  upon  the  general  demurrer,  dismissed 
the  petition  and  the  cause,  and  appellant 
prosecuted  this  app«tl.    The  on  ly  assign  ment 
is:  "The  court  erred  in  sustaining  defend- 
ant's general  demurrer  to  plaintiff's  petition 
and  cause  of  action,  and  in  dismissing  the 
ease  over  plaintiff's  exception."    We  are  of 
(^nion  that  the  demurrer  was  properly  sus- 
tained.   The  damage  here  oomplaiaed  of  was 
the  mere  continued  anxiety  caused  by  the 
&ilare   promptly  to  dehver   the   message. 
Some  kind  of  unpleasant  emotion  in  the  mind 
of  ibe  injured  party  is  probably  the  result  of 
I  breach  of  contract  In  most  cases,  but  the 
eases  are  rare  in  which  such  emotion  can  be 
held  an  element  of  the  damages  resulting 
from  the  breach.     For  injury  to  feelings,  in 
socfa  cases,  the  courts  cannot  give  redress. 
Any  other  rule  would  result  in  intolerable 
litigation.     We  regard  thia  cnse  as  differing 
in  principle  from  that  of  Stuari,  v.  Telegraph 
Co.,  66  Tex.  580,  and  others  in  which  dam- 
ages for  mental  suffering  have  been  allowed. 
The  only  damages  recoverable  under  the  pe- 
tition was  the  price  of  the  message,  a  sum  of 
which  the  court  had  no  jurisdiction.    The 
suit  .was  therefore  properly  dismissed,  and 
the  judgment  is  alflrmed. 


Wood  County  v.  Catb.    (No.  2,774.) 

{$uvreme  Cawrt  of  Texas.    Nov.  26, 1889.) 

Btatdtks — CoirsTBUcnoN — Pbhattibb  vob  Bxcssb- 

rra  Fass — FLBADnro — AiammiaxsT. 

1.  Rev.  Sb  Tex.  tit.  43,  art.  2421,  provides  that 

"If  toy  ot  the  offlcers  named  in  this  title  shall  de- 

mtnd  and  receive  any  higher  fees  than  are  pre- 


scribed to  them  in  this  title,  or  any  fees  that  are 
not  allowed  by  this  title,  such  offlcers  shall  be  lia- 
ble to  the  party  aggrieved  for  fourfold  the  fees  so 
unlawfully  demanded  and  received  by  him,  to  be 
recovered  in  any  oourt  of  competent  jurisdiction. " 
Countyjadees  are  amonx  the  offlcers  named  in  this 
title.  Hela,  that  the  penalty  prescribed  by  this 
section  Is  not  applicable  to  the  case  where  a  county 
Judge  demands  and  receives  a  greater  amount  than 
Is  allowad  by  law  for  the  disbursement  of  the 
Bohool-fund;  compensation  for  such  service  not 
being  allowed  by  suoh  title,  but  by  Rev.  St.  tit.  78, 
art.S745. 

S.  Where  the  amount  claimed  In  an  amended 
petition  brings  It  within  the  jurisdiction  of  the 
court,  it  should  not  be  dismissed  on  Uie  ground 
that  It  sets  up  a  new  cause  of  action. 

Commissioners'  decision .  Appeal  from  dis- 
trict court.  Wood  county;  Fklix.  J.  MoGobd. 
Judge. 

White  A  Bdwardt,  for  appellant.  John 
M.  Dunoan,  Horaoe  Chilton,  and  B.  M. 
Cats,  for  appellee. 

ACKEB,  J.  Wood  county  sued  H.  M.  Cate^ 
ex-county  judge,  to  recover  $264,  alleged  to 
have  been  demanded  and  received  by  him  on 
allowances  made  by  the  commissioners'  court 
during  his  two  years'  term  of  office,  from  No- 
vember, 1884,  to  November,  1886,  for  dis- 
bursing the  school  fund  of  said  county,  in 
excess  of  the  compensation  allowed  by  law 
for  such  service,  "together  with  threefold 
that  amount  added  thereto  as  a  penalty,  mak- 
ing a  total  of  one  thousand  and  fifty-six  dol- 
lan,"  and  also  the  sum  of  $143.58  of  the  per- 
manent school  fund  of  plaintiff  county,  alleged 
to  have  been  unlawfully  withheld  from  plain- 
tiff by  defendant.  Appellee  answered  by 
general  demurrer,  and  special  demurrer  to 
that  part  of  the  petition  which  sought  to  re- 
cover the  penalty  of  threefold  the  amount  al- 
leged to  have  been  unlawfully  demanded  and 
received.  The  demurrers  were  sustained, 
and  plaintiff  filed  an  amended  petition,  alleg- 
ing that  defendant  had  demanded  and  re- 
ceived, through  the  orders  and  allowances  of 
the  commissioners'  court,  during  the  four 
years  he  held  the  office  of  county  judge,  from 
Noveml)er,  1882,  to  November,  1886,  tlie  ag- 
gregate sum  of  $528  for  disbursing  the  school 
fund  of  said  county,  in  excess  of  the  com- 
pensation allowed  by  law  for  such  service. 
Plaintiff  also  claimed  in  its  amended  petition 
the  sum  of  $143.58,  alleged  to  have  been  un- 
lawfully withheld  by  defendant  from  the  per- 
manent school  fund  of  plaintiff  county.  The 
defendant's  demurrer  to  the  amended  petition 
was  sustained,  and  judgment  entered  dismiss- 
ing the  suit  for  want  of  jurisdiction,  from 
which  this  appeal  is  prosecuted. 

Under  proper  assignments  of  error,  it  is 
contended  that  the  court  erred  in  sustaining 
the  special  demurrer  to  so  much  of  the  orig- 
inal petition  as  sought  to  recover  the  penalty 
of  threefold  tlie  amount  alleged  to  have  been 
unlawfully  received  by  defendant,  and  in  sus- 
taining the  defendant's  demurrer  to  the 
amended  petition.  The  penalty,  was  sought 
to  be  recovered  under  article  2421,  tit.  42, 
Bev.  St.,  which  provides:  "If  any  of  the  of- 
flcers named  in  this  title  shall  demand  and  re* 
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ceivR  any  higher  fees  than  are  prescribed  to 
them  in  this  title,  or  any  fees  that  are  not  al- 
lowed by  this  title,  such  officer  shall  be  liable 
to  the  party  aggrieved  for  fourfold  the  fees  so 
unlawfully  demanded  and  received  by  him,  to 
be  recovered  In  any  court  of  competent  juris- 
diction." Title  42  prescribes  the  fees  that 
various  state  and  connty  officers  are  author- 
ized to  demand  and  receive  for  certain  speci- 
fied services,  the  coanty  judge  being  one  of 
the  officers  named,  but  his  compensation  for 
disbursing  the  school  fund  is  not  prescribed 
in  tliat  title.  The  compensation  of  a  county 
judge  for  services  rendered  in  disbursing  the 
school  fund  of  his  county  is  allowed  and  fixed 
by  title  78,  art.  8746,  Rev.  St.,  (article  8788, 
Sayles'  Civil  St.)  We  think  it  clear  that  the 
case  made  by  the  original  petition  is  not  with- 
in the  purview  of  article  2421.  To  give  that 
statute  such  enlarged  application  would  vio- 
late established  rules  for  the  construction  of 
statutes  penal  in  their  naturv. 

We  think  the  court  had  jurisdiction  of  the 
case  made  by  the  amended  petition,  and  that 
it  erred  in  sustaining  the  demurrer  thereto, 
and  dismissing  the  suit.  The  amounts  claimed 
aggregate  the  sura  of  8671.  It  is  true  that 
the  amended  petition  set  up  a  new  cause  of 
action,  which  would  have  entitled  defendant 
to  a  continuance,  and  might  have  subjected 
plaintiff  to  payment  of  costs,  in  thediscretion 
of  the  court,  but  it  brought  the  case  within 
the  jurisdiction  of  the  court,  and  should  not 
have  been  dismissed.  Ward  ▼.  Lathrop,  11 
Tex.  287.  For  the  error  indicated,  we  think 
the  judgment  should  be  reversed,  and  the 
cause  remanded. 

Statton,  G.  J.  Report  of  commission  of 
appeals  examined,  their  opinion  Hdopted,  and 
the  judgment  reversed,  and  cause  remanded. 


Wood  CJountt  v.  Gate.    (No.  2,775.) 
(Supreme  Court  of  Texas.    Nov.  28, 1889.) 

Statutkb  — Construction — Fenai.ties  for  Ezcbss- 
IVB  Fees. 
Rev.  St.  Tex.  tit  42,  art  ia431,  provides  that 
"it  any  of  the  officers  named  ia  this  title  shall  de- 
mand and  receive  any  higher  fees  than  are  pre- 
•oribed  to  them  in  this  title,  or  any  fees  that  are  not 
allowed  by  this  title,  aucb  offloers  shall  be  liable  to 
the  party  aggrieved  for  fourfold  the  fees  so  unlaw- 
fully demanded  and  received  by  them,  to  be  recov- 
ered in  any  court  of  competent  jurisdiction." 
County  judges  are  among  the  officers  named  in 
this  title.  Held,  that  the  penalty  prescribed  by 
this  section  is  not  applicable  to  the  case,  where  a 
county  judge  demands  and  receives  a  greater 
amount  than  is  allowed  by  law  for  the  disburse- 
ment of  the  school  fund,  compensation  for  such 
service  not  being  allowed  by  such  title,  but  by  Rev. 
St  tit  78,  art  8745. 

Commissioners'  decision.  Appeal  from  dis- 
trict court.  Wood  county;  Felix  J.  McCokd, 
Judge. 

White  <&  BduHirds,  for  appellant.  John 
M.  Duncan,  Horace  Chilton,  and  U.  M,  Gate, 
for  appellee. 

Acker,  J.  Wood  county  sued  H.  M.  Gate, 
ex-county  judge,  to  recover  $264-aIleged  to 


have  been  demanded  and  received  by  biin  on 
allowances  made  by  the  commissioners'  court, 
during  the  two  years  be  held  the  office  of 
county  judge,  from  November,  1884.  to  No- 
vem))er,  1886,  for  disbui-sing  the  school  fund 
of  said  county,  in  excess  of  the  compensation 
allowed  by  law  for  such  service,  "together 
with  threefold  that  amount  added  thereto  as 
a  penalty,  making  a  total  of  one  thousand 
and  fifty-six  dollars."     The  defendant  an- 
swered by  general  demurrer,  and  special  de- 
murrer to  that  part  of  the  petition  which 
sought  to  recover  the  threefold  penalty,  and 
also  special  demurrer  on  the  ground  that  the 
court  did  not  have  jurisdiction  of  the  amount 
involved  in  the  suit.    The  demurrers  were 
sustained,  and  judgment  entered  dismissing 
the  suit  for  want  of  jurisdiction,  in  which 
appellant  insists  that  the  court  erred.     The 
penalty  was  sought  to  be  recovered  under 
article  2421,  tit.  £2,  liev.  St.,  which  provides: 
"If  any  of  the  officers  named  in  this  title 
shall  demand  and  receive  any  higher  fees 
than  are  prescribed  to  them  in  this  title,  or 
any  fees  thut  are  not  allowed  to  them  by  this 
title,  such  officer  shnll  be  liable  to  the  party 
aggrieved  for  fourfold  the  fees  so  unlawfully 
demanded  and  received  by  them,  to  be  recov- 
ered in  any  court  of  competent  jurisdiction." 
Title  42  prescribes  the  fees  that  various  state 
and  county  officers  are  authorized  to  demand 
and  receive  for  certain  specified  services,  the 
county  judge  being  one  of  the  officers  named, 
but  his  compensation  for  disbursing  the  school 
fund  is  not  prescribed  in  that  title.     Tlie 
compensation  for  services  rendered  by  the 
county  judge  for  disbursing  the  scliool  fund 
of  his  county  is  allowed  and  fixed  by  title  78, 
art..3745,  liev.  St.     We  think  the  defendant 
was  not  liable  for  the  penalty  souglit  to  be 
recovered.    To  give  article  3745  of  the  Stat- 
utes such  enhirged  application  would  violate 
established  rules  for  the  construction  of  stat- 
utes penal  in  their  nature.    Exclusive  of  the 
penalty,  it  is  clear  that  the  court  did  not 
have  jurisdiction  of  the  amount  sued  for. 
We  are  of  the  opinion  that  there  is  no  error 
in  the  judgment  of  the  court  below,  rxoA  that 
it  should  be  affirmed. 

Stayton,  C.  J.  Report  of  the  commission 
of  appeals  examined,  their  opiniou  adopted, 
and  the  judgment  affirmed. 


Fearoe  et  al.  o.  Tootle  et  oZ. 

(Supreme  Court  of  Teouu.    Nov.  19, 188S.) 

FLKu>iKa  AND  Proof— Excessive  Verdiot — Rr- 
MiTTiTlTS— Costs. 

1.  In  an  action  on  an  open  acoonnt  where  the 
petition  alleges  that  the  goods  were  sold  on  Augnst 
4, 188S,  and  the  account  shows  another  item  of  a 
subsequent  date,  a  verdlot  for  pialntlfls,  whioh  io- 
dudes  the  latter  item,  is  not  excessive,  as  the 
plaintiffs  are  not  confined  to  the  proof  of  tfie  time 
alleged  in  the  petition. 

3.  Where  a  remittitur  for  the  excess  of  a  ver- 
dlot is  not  filed  until  after  a  writ  of  error  has  been 
sued  out  ti^e  judgment  will  be  reversed,  and  de- 
fendants in  error  adjudged  to  pay  the  coata. 
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Error  from  district  court,  Hunt  oountj;  £. 
W.  Tebbune,  Judge. 

MatOutu  A  Neyland,  for  plaintiffs  in  er- 
ror.   R.  L.  Porter,  for  defendants  in  error. 

Uaikes,  J.    This  suit  was  brought  in  the 
court  l)elow  by  defendants  in  error  against 
plaintifb  in  error  upon  an  open  account  for 
goods  sold  and  delivered.    The  defendants, 
after  pleading,  withdrew  ttieir  answer,  and 
there  was  a  judgment  nil  dioit.    It  is  here 
daimed  that  the  judgment  is  for  a  greater 
Bum  tlian  is  warranted  by  the  petition.    The 
petition  alleges  that  the  floods  were  sold  on 
tbe  4th  day  of  August,  1888,  and  refers  for 
particulars  to  on  itemized  account  attached 
to  and  made  a  part  of  the  petition,  as  an  ex- 
hibit.   In  the  account  items  amounting  to 
<1,304.62  are  dated  August  4.  1888.  and  oth- 
ers amounting  fo  643.31  are  dated  August 
11, 1888;  and  it  is  insisted  that,  l)ecause  of 
this  discrepancy  between  tbe  allegation  of 
the  date  of   sale  in  the  petition  and    tbe 
dates  shown  in  tlie  exhibit,  tbe  verdict  is  ex- 
cessive for  the  latter  amount.    Tbe  assign- 
ment of  error  in  this  particular  is  not  well 
taken.    Tbe  plalntiils  in  establishing  their 
ease  were  not  confined  to  the  proof  of  tbe 
time  alleged  in  their  petition.    If  the  de- 
fendants had  made  defense,  and  bad  urged 
tbe  variance  as  an  objection  to  the  evidence 
on  the  trial,  it  would  have  been  unavailing. 
It  is  also  insisted  that  the  judgment  allows 
too  much  interest  by  the  sum  of  $16.66.   This 
is  conceded  by  defendants  in  error.    They 
filed  a  remittitur  of  the  amount  in  the  court 
below,  but  this  was  done  after  the  writ  of 
error  bad  been  sued  out.    If  the  remittitur 
had  been  entered  before  the  proceedings  to 
bring  tbe  case  to  this  court  had  been  insti- 
tuted, the  judgment  would   have  been  af- 
firmed.    This  court  bavi  ng  aoqpired  jurisdic- 
tion of  the  case  by  the  acceptance  of  service 
of  the  citation  in  error,  before  tbe  excess  was 
remitted,  we  thinlc  the  judgment  should  be 
reversed  and  reformed  here,  and  that  defend- 
ants in  error  should  pay  the  costs  of  the  pro- 
ceedings instituted  for  tbe  revision.    The 
excess  being  evidently  the  result  of  an  error 
in  calculation,  tbe  judgment  might  hare  been 
amended  tipon  motion  in  the  court  below. 
Bev.  St.  arts.  1354,  1355.    Por  this  reason 
we  have  bad  some  dltHculty  in  coming  to  the 
conclusion  that  defendants  in  error  ought  to 
par  the  costs.    The  practice  in  this  court  in 
such  cases  has  not  been  quite  uniform,  the 
matter  of  costs  especially  being  considered  a 
subject  in  tbe  discretion  of  the  court.    But 
tbe  general  rule  seems  to  be  to  allow  the 
plaintiff  in  error  his  costs  where  the  judg- 
ment has  been  by  default,  and  the  remittitur 
is  not  entered  before  the  writ  of  error  is  sued 
out.     WestaU  v.  Marshall,  16  Tex.  182;  Mc- 
nairy V    Castleberry,  6  Tex.  286;  Chrisman 
V.  Davenport.  21  Tex.  483;  Arnold  v.  Will- 
iams, Id.  413;  Howe  v.  Merrell,  36  Tex.  819; 
McDonald  v.  Grey,  29  Tex.  80;  Beed  v.  Her- 
ring, 37  Tex.  160;  C!ornellus  v.  Thompson, 
27  Tex.  31.    When  tbe  judgment  is  by  de- 


fault or  nil  diett,  tbe  defendants  vii-tnally 
admit  the  correctness  oftlie  demand  made  in 
the  petition;  and  where  the  amount  is  a  mat- 
ter of  calculation  only,  be  has  the  right  to 
rely  upon  the  presumption  tbe  court  will  do 
its  duty,  and  see  that  the  judgment  is  for  the 
proper  amount.  If,  therefore,  the  plaintiff 
willfully  causes  or  negligently  permits  an  ex- 
cessive jud((ment  to  be  entered,  it  would  seem 
but  just  that  he  should  pay  the  costs  of  lis 
correction  in  any  tribunal  which  has  the 
power  to  reform  it.  When  a  case  has  been 
contested  below,  and  there  is  small  error  as 
to  tbe  amount  of  the  judgment,  and  tbe  a|)- 
pellant  fails  to  ask  its  correction  in  the  court 
below,  a  different  rule  ought  usually  to  pre- 
vail. Tbe  judgment  is  reversed,  and  here 
rendered  for  the  amount  adjudged  by  the 
court  below,  less  the  remittitur.  Tbe  de- 
fendants in  error  will  be  adjudged  to  pay  tbe 
costs. 


Fbazier  v.  East  Tennessee,  Y.  &  G.  B. 
Co.  et  al. 

[Supreme  Court  of  Tennessee.    Oct.  88, 1889.) 

R^njtoAD  MoBTOAOEs  —  Prioritt  of  JcnoM bnt 
LixKs — Power  to  Moktoaoi — Cokstitutionai, 
Law— TiTLB  or  Acts. 

1,  CJomplainant,  on  engineer,  who  had  been  in- 
jured, entered  into  a  contract  with  the  company 
for  tbe  settlement  of  his  claim  for  damages,  wnere- 
by  the  company  was  to  par  him  t90  per  month  for 
five  years,  complainant  to  ao  auch  work  in  the  com- 
pany's shops  as  he  ahonld  be  called  npon  to  do,  and 
which  he  miehi  be  physically  able  to  do ;  his  ability 
to  be  determined  bya  certain  physician.  The  pay- 
ments were  made  regularly  until  the  railroad  went 
into  the  hands  of  a  receiver,  when  they  stopped. 
Daring  the  time  he  was  paid,  complainant  was 
wholly  nnable  to  render  any  service  in  the  shops, 
and  was  not  called  npon  to  do  ao.  For  the  rest  of 
the  time  covered  by  the  oontrsot,  it  was  shown  that 
he  was  unable  to  do  anything  in  the  shops,  but 
after  his  payments  stopped  he  ran  a  small  grocery, 
rendering  serrioos  wniob  coald  hare  been  pro- 
cured for  985  per  month,  field,  that  the  sum  agreed 
to  be  paid  complainant  was  in  liquidation  of  his 
claim  for  damages  for  personal  injorlea,  and  his 
claim  was  a  Hen  superior  to  a  mortgage  exeouted 
by  tbe  company,  under  Act  Tenn.  Harch  i^,  1877, 
prohibiting  railroad  companies  from  making  any 
mortgages  creating  liens  superior  to  judgments  tor 
timber  furnished  or  work  and  labor  done,  or  for  In- 
jury  to  persons  or  property,  incurred  in  the  opera- 
tion of  the  road 

2.  In  a  oreditor's  bill  to  enforce  his  judgment 
against  the  purchasers  of  the  road  at  foreclosure 
sale,  it  was  error  to  abate  complainant's  claim  by 
the  value  of  his  labor  in  his  own  store.  As  he  was 
not  called  upon  to  render  services  at  the  company's 
shops,  and  was  unable  for  a  considerable  part  of  - 
the  time  to  hare  rendered  such  services,  he  waa 
not  obliged  to  remain  idle,  if  there  was  work  of  a 
kind  which  he  could  do,  and  his  earnings  would 
not  be  at  the  loss  of  his  time  to  the  company. 

8.  On  foreclosure  sale  the  property  was  pur^ 
chased  by  a  committee  of  the  holders  of  the  bonds, 
duly  authorized  to  purchase  as  trustees  for  the  cred- 
itors. The  committee  bid  in  the  corporate  prop- 
erty; a  small  part  of  the  price  being  paid  in  caan, 
the  remainder  in  bonds  of  the  company,  under  a 
scheme  agreed  npon  by  tbe  bondholders.'  The  title 
was  by  deed  ana  decree  conveyed  to  the  purchas- 
ers, who  organized  as  defendant  corporation. 
After  the  organization  the  property  was  regularly 
conveyed  to  the  new  corporation  by  the  bolders  of 
the  legal  title.  Held,  that  defendant,  tbe  new  cor- 
poration, was  not  an  innocent  purchaser,  as  against 
complainant's  judgment 
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i.  The  charter  of  the  E.  T.  &  V.  R.  Co.  (Ada 
Tenn.  1817-18,  p.  195)  which  conferred  on  the 
company  power  to  mortgage,  for  the  purpose  of 
oompletlng  Its  road  and  equipping  it  with  every- 
thing necessary  to  (^ye  it  full  operation,  did  not 
authorize  the  execution  of  bonds  and  mortgage 
for  any  other  purpose  than  that  of  completing  and 
equipping  the  original  lines  authorized  by  the  char- 
ter, and  a  mortgage  executed  more  than  35  years 
after  such  oomplenon  and  equipment,  and  not  pur- 
porting or  shown  to  be  for  any  such  pupose,  or  to 
secure  the  renewal  of  bonds  originally  for  such 
purpose,  will  not  be  presumed  to  have  been  ex- 
ecuted for  such  purpose. 

5.  Act  Tenn.  March  84, 1877,  enUtled  "An  act 
to  amend  the  law  in  relation  to  the  consolidation  of 
railways,"  regulated  and  defined  the  terms  on 
which  railroaa  corporations  should  have  the  power 
to  consolidate,  and  defined  the  powers  of  sucn  con- 
solidated companies.  The  third  section  contained 
a  proviso  that  no  company  should  have  power  to 
give  any  mortgage,  or  other  kind  of  lien,  which 
should  be  valid  and  binding  against  judgments  and 
decrees  and  executions  "for  timbers  furnished  and 
work  and  labor  done  on,  or  for  damage*  done  to 
persons  and  property  in  the  operation  of,  its  rail- 
road. "  Held,  that  the  proviso  was  germane  to  the 
subject  of  consolidations,  and  the  title  sufficiently 
Indicative  of  this  subject,  within  the  constitution- 
al provision  that  no  bill  shall  embrace  mora  than 
one  subject,  that  subject  to  be  expressed  in  the 
title. 

e.  Act  Tenn.  March  IB,  1881,  conferring  the 
power  to  mortgage  in  very  broad  terms,  and  ex- 
tending such  power  to  all  railroad  companies  then 
existing,  or  which  might  thereafter  be  created, 
did  not  repeal  the  limitation  upon  the  power  con- 
tained In  Act  March  31, 1877,  there  being  no  re- 
pealing provision  in  the  act,  and  no  such  repug- 
nancy between  the  two  acts  as  to  imply  a  repML 

'  7.  The  proviso  in  the  act  of  March  21, 1877,  was 
not  intended  to  be  limited  to  such  consolidations  as 
should  thereafter  occur. 

Appeal  from  chancery  court,  Enox  oouaty; 
Henbt  B.  Gibson,  Chancellor. 

Inger$oll  <6  Peyton,  for  complainant.  W. 
M.  Baxter,  Henderson  <k  Jouroleman,  and 
Tfiomburg  <t  Sanford,  for  defendants. 


LuKTON,  J.  Some  time  prior  to  1860,  there 
ex{ste<l  two  separate  railroad  corporations, 
— one  known  aa  the  "East  Tennessee  &  Vir- 
ginia Railroad  Company,"  and  the  other  as 
the  "  East  Tennessee  &  Georgia  Railroad  Com- 
pany." Each  owned,  and  was  operating,  an 
independent  line  of  railway,  under  charter 
granted  by  this  state.  Under  the  internal 
improvement  acts  of  1851-52,  state  bonds  to 
a  large  amount  were  loaned  to  each  company, 
and  thus  each  became  largely  indebted  to  the 
state.  By  an  act  passed  February  25,  1869, 
railroad  companies  so  indebted  were  permit- 
ted to  consolidate,  and  adopt  the  name  and 
charter  of  either  of  the  consolidating  compa- 
nies. Under  this  act,  these  two  corporations 
consolidated,  adopting  the  name  and  chaiter 
of  the  East  Tennessee  &  Virginia  Railroad. 
Subsequently,  by  an  act  passed  December  17, 
1869,  this  consolidation  was  recognized,  and 
the  name  of  the  consolidated  company 
changed  to  "East  Tennessee,  Virginia  & 
Georgia  Railroad  Company."  On  June  15. 
1881,  this  consolidated  company  executed  to 
the  Central  Trust  Company  of  New  York  a 
mortgage  to  secure  an  issue  of  $22,000,000  of 
its  bonds.  This  mortgage  was  known  and 
described  as  its  "Consolidated  First  Mort- 


gage," and  all  the  corporate  property  and 
franchises  of  the  consolidated  company,  in- 
cluding certain  other  roads,  either  purchased 
or  built  after  the  consolidation  above  referred 
to,  were  included  therein.  On  the  same  day 
another  mortgage,  known  as  the  "Income 
Mortgage, "  was  executed  to  the  same  trustee, 
to  secure  916,500,000  of  bonds,  known  as  its 
"Six  per  cent.  Income  and  Mortgage  Bonds. ^ 
Alt  the  corporate  property  and  franchises  of 
the  company  were  conveyed  herein,  subject, 
however,  to  the  consolidated  first  mortj^ige, 
and  in  addition  tlie  income  of  the  road  was 
pledged.  Default  having  been  made  in  the 
payment  of  interest  upon  the  bonds  thus 
secured,  such  proceedings  irere  liad  in  the 
United  States  circuit  court  for  the  eastern 
division  of  Tennessee  as  resulted  in  tlie  sale 
of  the  mortgaged  property  and  franchises. 
The  purchasers  at  the  sale  were  a  committee 
of  the  holders  of  the  bonds,  duly  authorized 
to  purchase  as  trustees  for  the  creditors. 
This  committee  bid  in  the  entire  corporate 
properly  for  the  sum  of  |ilO,000,000.  Of  this 
sum,  $100,000  were  paid  in  cash;  the  re- 
mainder of  the  bid  being  paid  in  bonds  of  the 
company,  under  a  scheme  agreed  upon  by  the 
holders  of  bonds.  The  title  was,  by  deed  and 
decree,  conveyed  to  the  purchasers.  Subse- 
quently these  purchasers,  by  virtue  of  an  act 
passed* March  12,  1877,  organized  as  a  corpo- 
ration, and  adopted  the  name  of  the  "East 
Tennessee,  Virginia  &  Georgia  Railway  Com- 
pany." After  this  reorganization  the  pur^ 
chased  roads  were  regularly  conveyed  to  tlie 
new  organization,  by  the  persons  in  whom 
the  leg^  title  stood,  for  the  nominal  consid- 
eration of  810.  This  foreclosure  sale  occurred 
May  25,  1886.  and  the  other  proceedings 
shortly  thereafter,  and  during  same  year. 

Complainant,  claiming  to  be  a  creditor  of 
the  old  and  insolvent  corporation,  files  this 
bill  under  the  provision  of  sections  1492-1496, 
8431 ,  4294,  4295,  Code.  The  old  corporation, 
as  well  as  the  new,  are  the  parties  defendant. 
The  bill  is  flled  upon  the  theory  that  under 
the  law  of  t^iis  state,  at  the  time  the  fore- 
closed mortgages  were  executed,  regulating 
the  execution  of  mortgages  by  railroads  in 
this  state,  that  the  East  Tennessee,  Virginia 
Sc  Georgia  Railroad  Company  had  no  power 
to  make  a  mortgage  of  its  prajacrty  in  this 
state  which  should  iie  valid  as  against  judg- 
ments for  timber  furnished  or  work  and  labor 
done,  or  for  injury  to  persons  or  property,  in- 
curred in  operation  of  the  road  in  this  state, 
and  that  the  property  of  the  insolvent  and 
debtor  corporation  in  the  hands  of  the  reor- 
ganized corporation  Is  subject  to  the  demands 
of  all  such  creditors;  the  purchasers  thereof 
having  no  other  or  higher  title  than  the  mort- 
gagees had.  The  bill  is  filed  under  sections 
4294,  4295,  and  8431,  as  a  creditors'  bill,  to 
reach  and  subject  assets  of  an  insolvent  cor- 
poration, and  apply  them  equally  to  all  cred- 
itors of  the  preferred  class.  A  large  num- 
ber of  creditors,  having  judgments  unsatis- 
fied for  injuries  sustained  in  the  operation  of 
the  old  road,  or  work  and  labor  or  timber  f  ur^ 
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nished,  have  come  In  by  petition,  and  been  al- 
lowed by  interlocutory  orders  to  become  co- 
complainants  in  the  original  bill.  The  learned 
chancellor,  upon  the  w  hole  case,  decreed  as  fol- 
lows: (1)  That  complHinant  was  a  creditor, 
and  as  such  was  entitled  to  Judgment  and  de- 
cree against  the  East  Tennessee,  Virginia  & 
Georgia  Rail  road  Company,  and  that  his  claim 
was  for  injuries  sustained  in  the  operation  of 
said  railway  in  this  state  after  the  execution 
of  the  foreclosed  mortgages,  and  while  the 
road  was  being  operated  by  the  mortgagors. 
(2)  That  ttie  East  Tennessee,  Virginia  & 
Georgia  Railroad  Company  was  an  insolvent 
corporation,  and  that  since  'June,  1886,  had 
parted  with  all  its  property  and  franchises, 
and  had  ceased  to  perform  its  functions  as  a 
common  carrier;  and  that  complainants  have 
no  means  at  law  of  obtaining  satisfaction  of 
their  several  demands,  unless  they  may  com- 
pel satisfaction  from  the  property  of  said  cor- 
poration in  the  hands  of  tlie  new  organization. 
(8)  That  the  mortgages  of  June,  1881,  under 
which  the  new  company  claims  title,  were 
sabject  to  the  provisions  of  the  act  of  Marcli 
24, 1877,  by  which  act  said  company  was  pro- 
hibited from  miilcing  any  mortgages  or  creat- 
ing any  lien  superior  to  claims  of  the  class  to 
wliich  complainants  belong.  (4)  That  the 
East  Tennessee,  Virginia  &  Georgia  Railway 
Comjiany  Is  not  an  innocent  purcliaser.  (5) 
That  a  receiver  should  be  appointed,  and  em- 
powered to  take  possession  and  sell  a  sufiB- 
ciency  of  the  property  of  the  insolvent  debtor 
corporation,  owned  by  it  at  the  date  of  the 
forecloeuresale,  and  situated  In  this  state,  and 
DOW  in  possession  of  tlie  reorganized  com- 
pany, to  satisfy  the  several  judgments  deter- 
mined in  this  cause  to  be  entitled  to  priority 
overthe  mortgages  of  June,  1881.  From  this 
Aacree  the  East  Tennessee,  Virginia  &  Geor- 
gia Raltwsy  Company  have  appealed,  and  as- 
signed errors  upoo  each  of  the  several  mat- 
ters so  decreed.  The  ttrigiiial  complainant, 
Frazier,  has  likewise  appealed  frma  so  much 
of  the  decree  of  the  chancellor  as  held  that  his 
claim  should  be  abated  by  the  sum  of  81,491. 
We  will  first  dispose  of  the  first  assignment 
of  error  filed  by  the  railway  company,  whit-h 
cballpnges  the  character  of  Frazier's  claim, 
and  insist  that  it  is  neitherfor  damages  to  his 
person  nor  for  work  and  labor,  but  for  a  breach 
of  contract,  and  that,  therefore,  he  is  not  a 
creditor  of  the  class  entitled  toinvofce  the  pro- 
visions of  the  act  of  1877.  Frazier,  in  Janu- 
ary, 1888,  was  an  engineer  in  the  service  of 
the  old  corporation,  and  was  badly  injured  by 
the  overturning  of  an  engine.  On  the  9th 
Angust  thereafter  he  entered  into  a  contract 
with  the  company  for  the  settlement  of  his 
claim  for  damages  thus  sustained.  This  con- 
tract is  too  lengthy  to  set  ont.  Its  sub- 
stance and  legal  effect  was  that  the  company, 
on  its  part,  agreed  to  pay  him  the  sum  of  $90 
per  month  for  five  years.  He,  on  his  part, 
agreed  to  do  such  work  in  the  shops  of  the 
company  as  he  should  be  called  upon  to  do, 
and  which  he  might  be  physically  able  to  do. 
If  any  question  should  arise  as  to  his  ability 


to  do  the  work,  then  it  was  agreed  that  Dr. 
Deadrick  sliould  settle  such  question ;  and,  if 
he  should  decide  that  complainant  was  able 
to  do  the  work  required,  then  bis  payments 
should  be  abated  for  the  time  so  lost.  Tlie 
contract  further  provides  that  all  bis  medical 
bills  should  be  paid  by  the  company,  and  that 
the  sum  of  91i80U  should  be  paid  to  him  as  an 
advance  payment  upon  the  contract.  In  con- 
sideration of  the  foregoing,  Frazier  released 
the  company  from  all  liability  for  any  dam- 
ages he  might  otherwise  recover.  For  sev- 
eral months  he  was  regularly  paid  the  agreed 
sum  of  $90  per  month.  But  when  the  road 
passed  into  the  hands  of  a  receiver  he  was  no- 
tified that  his  name  had  been  dropped  from 
their  pay-roll.  Thereafter  he  was  paid  noth- 
ing more.  Neither  l>efore  nor  after  this  ac- 
tion of  the  receiver  was  he  ever  called  upon 
or  required  to  render  any  service.  During 
the  time  be  was  paid,  he  was  utterly  nnaiile 
to  render  any  service,  and  for  the  greater  part 
of  the  remainder  of  the  period  covered  by  the 
contract  he  continued  to  labor  under  disabil- 
ities so  severe  as  to  have  made  it  physically 
impossible  that  he  should  render  any  services 
in  the  shops  of  the  company.  After  his  pay- 
ments were  stopped,  it  is  shown  ttiat  for  a 
part  of  the  time  he  engaged  himself  in  the 
management  of  a  small  family  gfrocery,  and 
that  the  service  he  was  able  to  render  was 
such  as  could  probably  have  been  procured  at 
835  per  month.  The  chancellor  was  of  opin* 
ion  that  his  monthly  claim  should  have  been 
abated  to  the  extent  that  he  had  been  able  to 
make  earnings  in  this  avocation,  and  accord- 
ingly he  abated  the  gross  sum  due  by  $1,491. 
We  are  of  opinion  that  the  sum  agreed  to  be 
paid  complainant  under  this  contract  was  in 
liquidation  of  his  claim  and  right  of  action 
for  personal  injuries.  The  i^reement  that 
he  should,  if  able,  render  services  in  their 
shops,  if  called  upon,  was  a  mere  incident  of 
the  settlement,  and  the  sums  agreed  to  be 
paid  him  are  not  for  work  and  labor,  but  are 
agreed  payments  in  liquidation  of  damages,  to 
be  redooed  by  the  value  to  them  of  his  serv- 
ices to  them  tn  their  shops,  if  tie  should  ever 
be  called  upon  to  so  labor,  md  should  be  phys- 
ically able.  This  demand  is  therefore  one 
for  personal  injuries.  We  think  it  was  error 
to  abate  his  claim  by  the  value  of  hia  labor  in 
bis  own  store.  He  was  never  called  upon  to 
perform  any  labor  for  defendant,  and  was  un- 
able, if  he  had  been,  to  have  rendered  service 
in  their  shops  for  any  considerable  part  of 
the  time.  He  was  under  no  obligation  what- 
ever to  remain  idle.  If  there  was  work  of  a 
kind  which  he  could  do,  he  was  clearly  en- 
titled to  its  fruits,  as  it  was  not  earned  at  the 
loss  of  bis  time  to  defendant.  His  time  and 
labor  belonged  to  himself,  unless  he  was  able 
to  work  in  their  shops,  and  wrongfully  re- 
fused to  so  work  when  called.  To  save  him- 
self and  family  from  want,  he  was  compelled, 
in  pain  and  suffering,  to  engage  in  the  little 
business  he  undertook.  If  defendant  had 
kept  its  contract  with  him,  he  would  not,  per- 
haps, have  been  driven  to  the  necessity  he 
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wRs.  It  does  not  lie  in  the  mouth  of  tlie  de- 
fendant to  say,  under  tliese  circti instances, 
that  it  was  entitled  to  his  time.  The  assign- 
ment of  error  as  to  this  matter  is  sustained, 
and  judgment  will  go  for  the  full  amount  of 
the  monthly  payments  in  arrear. 

We  come  now  to  the  principal  question, 
which  involves  the  right  of  complainants 
as  judgment  creditors,  the  judgments  l>eing 
mainly  for  personal  injuries  sustained  in  the 
operation  of  the  road  in  this  state,  to  satis- 
faction out  of  the  property  of  the  old  corpo- 
ration in  the  possession  and  ownership  of  the 
East  Tennessee,  Virginia  &  Georgia  Railroad 
Company.  We  have  already  stated  the  title 
of  this  company.  It  is  most  manifest  that 
the  defense  of  innocent  purchaser  without 
notice  cannot  be  sustained.  They  must  stand 
or  fall  upon  their  title  as  mortgagees.  The 
proceedings  in  the  foreclosure  suit  are  not 
pleaded  or  relied  upon  in  bar  of  the  claim  now 
presented,'  though  a  demurrer,  as  well  as  the 
answer,  interposes  the  defense  that  the  rem- 
edy of  complainants  was  against  the  purchase 
money.  There  are  two  answers  to  this: 
First,  the  purchase  money  was  never  paid, 
save  in  bonds,  except  a  comparatively  small 
sum,  necessary  to  pay  costs  and  counsel  fees; 
tecond,  the  foreclosure  proceedings  do  not  un- 
dertake to  clear  the  title  of  the  property  sold, 
and  no  steps  seem  to  have  been  taken  to  biing 
creditors  of  the  class  represented  by  complain- 
ants before  the  court.  If,  therefore,  the 
mortgages  under  which  the  reorganized  com- 
pany acquired  title  were  involved  as  to  the 
judgments  of  complainants,  we  see  no  difil- 
cnlty  in  a  court  of  equity  following  the  prop- 
erty, and  subjecting  it,  in  the  hands  of  any 
but  innocent  purchasers,  to  the  satisfaction 
of  these  prior  liabilities.  Any  liens  placed 
upon  the  property  by  the  new  company  are 
not  affected  by  any  decree  in  this  cause,  inas- 
much as  the  holders  are  not  parties,  and  are 
therefore  not  concluded.  We  only  decide 
that  the  corporation  is  not  an  innocent  pur- 
chaser, and  its  assignment  of  error  to  this  ef- 
fect is  not  well  taken. 

The  claim  of  priority  in  favor  of  the  judg- 
ments of  complainants  is  rested  in  the  bill 
upon  a  provision  In  the  act  of  March  24, 1877, 
iu  the  following  words:  "  And  provided,  fur- 
ther, that  no  railroad  company  shall  iiave 
power  under  this  act,  or  any  of  the  laws  of 
this  state,  to  give  or  create  any  mortgage  or 
other  kind  of  lien  on  its  railway  property  in 
this  state  which  shall  be  valid  and  binding 
against  judgments  and  decrees  and  executions 
therefrom  for  timbers  furnished  and  work 
and  labor  done  on,  or  for  damages  done  to 
pvsons  and  property  in  the  operation  of,  its 
railroad  in  this  state."  The  x'ailway  com- 
pany interpose  a  number  of  objections,  go- 
ing both  to  the  applicability  and  constitution- 
ality of  this  provision  to  the  mortgages  un- 
der which  they  claim  title.  The  first  is  that 
under  the  charter  of  the  old  company  it  had 
power  to  mortgage,  and  that  this  general 
power  conferred  in  their  charter  Is  a  contract- 
ual right,  which  could  not  be  affected  by  any 


subsequent  legislation  limiting  the  power 
conferred.  The  charter  has  not  l>een  miide 
part  of  the  transcript,  and  it  is  insisted  by 
complainants  that  it  is  not  such  an  enactment, 
being  a  special  charter,  as  entitles  us  to  take 
judicial  notice  of  its  terms.  This  charter  is 
not  a  mere  private  act.  It  was  granted  in 
1847,  and  is  published,  as  a  public  act,  with 
the  other  public  acts  of  that  session.  Acts 
1847-48,  p.  195.  It  has  been  since  more  than 
once  referred  to  in  other  public  acts.  Such 
an  act  is  entitled  to  judicial  notice.  Perry 
v.  Railroad  Co.,  55  Ala.  413;  Hall  v.  Brown, 
58  N.  H.  93;  Whart.  Ev.  §  294.  The  fif- 
teenth  section  of  the  charter  granted  to  the 
East  Tennessee  &  Virginia  Railroad  is  the 
only  section  relied  upon  as  containing  the 
grant  of  power  to  Issue  bonds  and  mortgage 
its  property.  This  section  is  as  follows: 
"Sec.  15.  The  said  company  may  at  any  time 
increase  its  capital  to  a  sum  sufHclentto  com- 
plete the  said  road  and  to  stock  it  with  every- 
thing necessary  to  give  it  a  full  operation  and 
effect,  either  byopening  Inioks  for  new  stock, 
or  by  selling  new  stock,  or  by  borrowing 
money  on  the  credit  of  the  company  and  on 
the  mortgage  of  its  charter  and  works;  and 
the  manner  in  which  the  same  shall  be  done, 
and  in  either  case,  shall  be  prescribed  by  the 
stockholders  at  a  general  meeting;  and  any 
state,  or  any  citizen,  corporation,  or  company 
of  this  or  any  other  state  or  country,  may  sul>- 
scribe  for  and  hold  stock  in  said  company, 
with  all  the  rights,  and  subject  to  all  the  lia- 
bilities, of  any  other  stockholder. "  The  pow- 
er here  conferred  is  limited  to  one  purpose, — 
that  of  completing  its  road,  and  equipping  It 
with  everything  necessary  to  give  it  "full 
operation."  This  old  road  w»b  ODiupleled. 
and  in  full  operation,  for  perhaps  25  years 
before  the  execution  of  the  mortgage  in  ques- 
tion, and  it  is  nowhere  pretended  in  the  plead- 
ings or  proof  that  either  of  these  mortgages 
were  executed  for  the  purpose  of  completing, 
or  putting  into  "full  operation,"  the  line  of 
road  contemplated  and  authorized  by  the  char- 
ter of  the  old  corporation  of  the  East  Ten- 
nessee &  Virginia  Railroad.  The  power  of  a 
railway  corporation  to  execute  a  mortgage  of 
its  franchises,  or  of  corporate  property  essen- 
tial to  its  operations,  must,  by  the  great 
weight  of  authority,  t>e  expressly  conferred. 
Such  a  power  is  generally  Implied  when  the 
corporation  is  one  strictly  private,  as  a  factory 
or  mill.  The  reason  for  the  distinction  is 
found  in  the  nature  of  the  obligations  and 
duties  imposed  upon  a  corporation  in  many 
respects  a  public  corporation.  Such  a  corpo- 
ration cannot,  without  express  authority,  ab- 
dicate the  functions  and  duties  imposed  for 
public  purpose,  by  either  a  sale  or  a  lease. 
For  the  same  reason,  It  may  not  make  a  mort- 
gage, for  a  foreclosure  would  bring  about  a 
sale  and  abandonment  of  its  powers  and  re- 
sponsibilities. Jones,  Ry.  Sec.  §§  1-10;  Mal- 
lory  V  Oil- Works,  2  Pickle,  603,  8  S.  W.  R^. 
396;  Thomas  v.  Railroad  Co.,  101  U.  S.  71. 
We  are  of  opinion  that  the  limited  power  con- 
ferred in  the  charter  was  not  sufficient  to  au- 
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thorlze  th«  issuance  of  bonds  and  execution 
of  a  mortgage  for  any  otiier  purpose  thun  tliat 
of  completing  and  equipping  tbe  original 
lines  contemplated  and  authorized  by  the 
charter;  and  that  mortgage,  executed  more 
than  25  years  after  the  completion  and  equip- 
ment of  the  lines  of  the  road  authorized  by 
the  original  charter,  and  not  purporting  or 
shown  to  be  for  any  such  purpose,  or  to  se- 
care  renewal  of  bonds  originally  for  such  pur- 
pose, will  not  be  presumed,  in  the  absence  of 
proof  or  sll^ation,  to  have  been  executed  for 
the  purpose  named  in  such  charter.  ^  - 

The  next  objection  is  that  the  proviso  in 
tbe  act  of  1877  is  obnoxioas  to  section  17,  art. 
2.  of  the  state  constitation,  which  provides 
that  "no  bill  sliall  become  a  law  which  em- 
braces  more  than  one  subject,  that  subject 
to  be  expressed  in  the  title."  The  title  of 
tbe    act  of  March  24,  1877.  is  "An  act  to 
anaend  the  law  in  relation  to  the  consolida- 
tion of  railways."  The  first  section  amends 
tbe  acts  of  December  12, 1871,  and  Mar«h  12. 
1875.  by  extending  those  acts  to  all  railroad 
corporations  "now  existing,  or  hereafter  to 
be  createdt  In  this  state,  whether  under  a 
j^eneral  or  special  law  or  laws,  or  by  virtue 
of  statutes  of  any  other  state,  ratified  and 
confirmed  by  the  authority  of  the  state  of 
Tennessee."   The  second  section  authorizes 
anj corporation  existing,  or  hereafter  created, 
under  the  laws  of  this  state,  or  any  other 
state,  ratified  by  this,  to  cotisolidate  itself 
with   any  other  railroad  whose  lines  shall 
connect  with  or  intersect  tbe  road  of  snch 
corporation  desiring  consolidation.    The  third 
section  defines  the  rights  and  poweis  of  the 
consolidated   roads.    Among  other   powers 
conferred  upon  the  consolidated  companies 
is  that  of  issuing  bonds,  and  to  secure  same 
by  a  mortgage  upon  its  property  and  fran- 
chisee.    Three  provisos  are  included  In  this 
third  section.     The  first  declares  that  "noth- 
ing in  this  act  shall  be  understood  or  con- 
strued to  give  or  to  transfer  to,  or  confer 
upon,  any  such   consolidated   company,  or 
person  operating  such  consolidations  of  rail- 
roads, as  provided  for  in  this  act,  or  in  any 
otbf  r  law  of  this  state,  any  franchise,  right, 
or  immunity,  or  exemptions  not  now  granted 
by  tlie  laws  of  this  state  to  the  railway  com- 
panies which  may  form  part  of  such  consoli- 
dated company. "   The  two  following  provisos 
and  the  concluding  section  are  as  follows: 
**  Provided,  further,  that  no  exemption  from 
taxation,  under  the  revenue  laws  of  this 
state,  of  railroa<l    property  and  franchises, 
and  capital  stock  thereon,  contained  in  rafl- 
way  cfaarten  or  other  railway  law  of  this 
state,  shall  be  by  this  act,  or  any  other  law 
of  this  state  providing  for  such  consolidation, 
transferred  to  or  conferred  upon  such  con- 
solidated company,  or  the  property  and  fran- 
chises and  capital  stock  therein,  of  such  con- 
solidation of  railroads,  or  of  the  property  ap- 
pertaining thereto,  and  used  in  the  operation 
thereof;  and  that  the  state  shall  have  the 
power,  by  appropriate  legislation,  to  prevent 
unjust  discriminations  ti^nstsnd  extortions 


for  freights  and  passage  over  all  railroads  in 
this  state:  and  provided,  further,  that  no 
railroad  company  shall  have  power,  under 
this  act  or  any  of  the  laws  of  this  state,  to 
give  or  create  any  mortgage  or  other  kind  of 
lien  on  its  railway  property  in  this  state 
which  sliall  be  valid  and  binding  against 
judgments  and  decrees,  and  executions  there- 
from, for  timbers  furnished  and  work  and 
labor  done  on,  or  for  damages  done  to  per- 
sons and  property  in  the  operation  of,  its  rail- 
road in  this  state.  Sec.  4.  Be  it  further  en- 
acted that  this  act  take  effect  from  and  after 
its  passage;  the  public  welfare  requiring  it." 
The  act  of  1871,  amended  and  extended  by 
the  act  under  consideration,  wsb  an  act  enti- 
tled "An  act  granting  certain  powers  to  ex- 
isting railroad  corporations."  This  act  em- 
powered any  existing  railroad  corporation  of 
this  state  to  acqo  ire  by  purchase  or  other  con- 
tract any  other  raiir(»d.  Second.  The  right 
to  hold,  use,  and  operate  any  road  theretofore 
purchased  or  acqaired.  Third.  The  right  to 
consolidate  with  any  other  connecting  or  in- 
tersecting road,  fourth.  It  gave  power  to 
any  existing  railroad  corporation  to  issue 
bonds  for  any  purpose  within  scope  of  its 
powers,  or  to  meet  indebtedness  already  in- 
curred, and  power  to  mortgage  its  property 
and  franchise  to  secure  such  bonds.  By  a 
proviso  the  act  was  declared  not  to  operate 
so  as  to  affect  any  lien  in  favor  of  the  state, 
or  creditors  of  such  corporation,  and  that 
such  consolidation  shall  not  be  complete  un- 
til approval  of  majority  of  stockholdeis.  By 
the  second  section  the  companies  indebted  to 
the  state  on  account  of  state  aid  are  excluded 
from  the  benefits  of  this  act  until  they  should 
have  paid  off  such  indebtedness.  The  wt  of 
March  12, 1875,  so  amended  this  act  of  1871 
as  to  extend  it  to  all  consolidations  existing 
under  the  joint  legislation  of  this  and  an- 
other state  or  states,  and  companies  incor- 
porated by  another  state,  where  roads  con- 
nect or  intersect  in  this  or  another  state. 

Does  this  act  of  1877  contain  more  than 
one  subject,  within  the  meaning  of  the  con- 
stitutional enactment  that  no  act  shall  be- 
come a  law  which  contains  more  than  one 
subject?  The  leading  case  in  this  state  con- 
struing this  clause  of  our  constitution  is  that 
of  Cannon  v.  Mathes,  8  Heisk.  504.  Tbe 
case  arose  upon  the  construction  of  an  act 
entitled  "An  act  to  fix  the  state  tax  on  prop- 
erty, "  the  fourth  section  of  which  increased 
the  state  tax  on  privileges  50  per  cent,  upon 
the  existing  basis.  Chief  Justice  Niohoi.. 
SON,  in  delivering  tbe  opinion  of  the  court, 
quoted  with  approval  the  view  of  Judge 
Cooley  as  to  the  purpose  of  the  clause  in 
question,  as  follows:  "That  'the  general 
purpose  of  these  provisions  is  accomplished 
when  a  law  has  but  one  general  object,  which 
is  fairly  indicated  by  its  title.  To  require 
every  end  and  means  necessary  or  convenient 
for  the  accomplishment  of  this  general  ob- 
ject to  be  provided  for  by  a  separate  act,  re- 
lating to  that  alone,  would  not  only  be  un- 
reasonable, but  would  actually  render  legisla- 
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tion  impossible.*  He  adds:  '  The  generality 
of  n  title  is  no  objection  to  it,  so  long  as  it  is 
not  made  to  cover  lef^lslation  inconf^ruous  in 
itself,  and  vrhicli,  by  no  fair  intendment,  can 
be  considered  as  having  a  necessary  or  proper 
connection.  Tlie  legislature  must  deter- 
mine for  itself  how  broad  and  comprehen- 
sive shall  be  the  object  of  a  statute,  and  how 
much  particularity  shall  be  employed  in  the 
title  defining  it.' "  The  learned  chief  justice 
then  concludes  by  saying:  "We  concur  in 
these  {,'enentl  views  as  sound  and  practical, 
and  by  them  the  validity  of  the  act  in  ques- 
tion must  be  tested."  The  court  held  in  the 
case  then  under  consideration  that  an  exam- 
ination of  the  different  sections  of  the  act  in- 
dicated that  the  general  subject  of  the  act 
was  state  revenue,  and  that  a  tax  upon  priv- 
ileges was  germane  to  the  subject  of  a  tax  on 
property.  Concerning  the  title  of  the  act, 
the  court,  after  determining  that  the  object 
of  the  constitutional  provision  concerning 
the  title  of  acts  was  to  prevent  surprises  or 
fraud  upon  the  legislature  by  means  of  pro- 
visions in  bills  of  which  the  title  gave  no  in- 
timation, and  which  might  therefore  beover^ 
looked,  and  carelessly  or  unintentionally 
adapted,  laid  down  the  rule  for  the  construc- 
tion of  this  claim  as  to  the  titles  of  bills  to 
be  that  "any  provisions  of  the  act  dixectly  or 
Indirectly  relating  to  the  subject  expressed 
in  the  bill,  and  having  a  natural  connection 
therewith,  and  not  foreign  thereto,  should  be 
deemed  embraced  in  it."  This  liberal  rule  of 
construction  finds  lllastration  In  a  number  «f 
cases  by  this  court.  The  case  of  Morrell  v. 
Fickle.  S  Lea,  79.  is  in  point.  An  act  entitled 
"An  act  to  establish  a  chancery  and  law 
court  at  Bristol,  in  the  connty  of  Sullivan," 
was  held  to  embrace  the  establishment  of 
separate  chancery  and  circuit  courts  at  Bris- 
tol, and  that  the  establishment  of  two  sepa- 
rate courts  constituted  but  one  subject;  that 
subject  being  the  establishment  of  such  ad- 
ditional courts  for  Sullivan  county  as  were 
needed, — and  this  subject  was  sufficiently  in- 
dicated by  the  title.  In  State  v.  McConnell, 
3  Lea,  SSiS,  it  was  held  that  an  act  entitled 
"An  act  to  create  and  establish  the  sixteenth 
Judicial  circuit  in  this  state,"  which  detached 
the  county  of  Trousdale  from  the  seventh 
circuit,  and  attached  it  to  the  fifth  circuit, 
was  valid.  This  conclusion  Judge  Cooper 
put  upon  the  solid  ground  that  "the  estab- 
lishment of  a  new  judicial  circuit  in  a. state 
already  divided  into  circuits  must  necessarily 
require  some  change  in  the  circuits  previous- 
ly existing;  and  such  change  may  well  be 
considered  as  germane  to  the  subject,  and 
embraced  in  a  caption  embodying  the  general 
object."  In  the  case  of  Luehrman  v.  Taxing 
DIst.,  2  Lea,  428,  an  act  entitled  "An  act  to 
repeal  the  charter  of  certain  municipal  cor- 
porations, and  to  remand  the  territory  and 
inhabitants  thereof  to  the  government  of  the 
state,"  was  held  to  embrace  a  provision  turn- 
ing the  corporate  property  of  such  munic- 
ipalities over  to  the  state,  to  remain  public 
property  for  the  nses  to  which  it  bad  hith- 


erto been  applied.  So,  In  the  same  case,  it 
was  held  that  an  act  entitled  "An  act  to  es- 
tablish taxing  districts  in  this  state,  and  to 
provide  the  means  of  local  government  for 
the  same, "  was  valid,  and  embraced  but  one 
subject,  sufficiently  indicated  by  the  title,  al- 
tliough  the  act  granted  municipal  franchises 
to  the  communities  within  the  limits  of  the 
taxing  districts,  and  gave  to  the  corporations 
thus  created  all  the  legislative,  judicial,  and 
police  powers  of  an  incorpomted  city,  and 
contained  specifications  and  punishments." 

The  learned  counsel  have  in  argument 
pressed  upon  us  the  case  of  Ragio  v.  State, 
2  Pickle,  272,  6  S.  W.  Rep.  401,  seeming  to 
find  in  it  some  principle  of  construction  hos- 
tile to  that  laid  down  in  Cannon  v.  Matbes. 
That  case  does  not  contain  any  rule  or  prin- 
ciple for  the  construction  of  the  constitu- 
tional clause  in  question  in  any  way  antag- 
onistic to  the  well-settled  doctrine  heretofore 
frequently  announced  by  this  court.  In  the 
ascertainment  of  tlie  general  subject  of  an 
act,  this  court  must  look  to  the  provisions 
of  the  particular  act  under  considerution.  If, 
upon  our  knowledge  of  affairs,  the  act  seems 
to  contain  matters  not  germane,  but  incon- 
gruous, we  must  declare  it  obnoxious  to  the 
provision  prohibiting  two  subjects.  In  the 
Baglo  Case  the  title  was  exceedingly  restrict- 
ive, and  implied  legislation  dosing  only  bar- 
ber-shops on  Sunday.  Upon  the  facts  as  they 
appeared  in  that  case,  we  thought  that  there 
was  no  necessary  connection  between  barber- 
ing  and  keeping  bath-rooms.  Both  might 
have  been  prohibited  in  an  act  under  a  title 
broad  enough  to  comprehend  the  two  things. 
We  therefore  held  that  the  subject  of  the  act, 
as  indicated  by  the  title,  whs  the  proMbition 
of  barbering  on  Sunday,  and  that  the  closing 
of  bath-rooms  was  not  germane  to  such  a 
title;  the  two  occupations  not  being  necessa- 
rily so  connected  as  to  be  embraced  under  the 
one  bead  of  "barbering."  The  subjects  of 
legislation  are  infinite.  The  determination 
as  to  whether  the  several  provisions  of  an 
act  are  congruous  and  germane  become  largely 
a  question  of  fact.  Particular  decisions  can- 
not often  be  controlling  In  determinatioos  of 
subsequent  cases  arising  out  of  this  consti- 
tutional provision.  Cases  will  only  serve  as 
illustrations  of  the  application  of  the  liberal 
rule  of  construction  adopted  in  Cannon  v. 
Mathes,  and  frequently  approved  in  subse- 
quent cases.  The  Bagio  Case,  upon  its  facts, 
was  rightly  decided,  and  no  rule  of  decision 
is  laid  down  in  tliat  case,  or  is  to  lie  drawn 
from  the  decision,  which  in  any  way  conflicts 
with  the  earlier  cases  on  the  same  subject. 

Let  us  test  the  constitutionality  of  the  act 
of  1877  by  the  principles  so  clearly  announced 
by  Chief  Justice  Nicholson  :  "  The  object  of 
the  act  is  to  regulate  and  define  the  terras 
upon  which  the  state  was  willing  to  confer 
upon  railroad  corporations  the  power  to  con- 
solidate, and  to  define  the  powers  of  such 
consolidated  companies."  We  have  already 
seen  that  a  railway  corporation  may  not. 
without  express  authority,  abdicate  its  f  unc- 


Digitized  by 


Google 


Tenn.) 


FKAZIEB  «.  EAST  TENNESSEE,  Y.  &  G.  B.  CO. 


543 


tions  and  dotles,  either  by  a  sale  or  lease  or 
mortgitge.  A  fortiori,  it  may  not  lose  its 
own  identity  by  suffering  consolidation  witli 
another.  It  would  therefore  seem  to  need 
no  support  of  argument  tliat  when  the  state, 
by  legislation,  undertook  to  confer  upon  all 
railroad  corporations  the  power  to  absorb  an- 
other, or  to  suffer  an^  absorption  by  consoli- 
dation, it  might  well  couple  the  grant  of  so 
extraordinary  a  power  with  the  condition  or 
proviso  that  the  corporations  so  empowered 
to  consolidate  should  not  have  power,  before 
or  after  such  consolidation,  to  make  any  mort- 
gage, or  create  any  lien,  which  should  affect 
the  class  of  creditors  to  which  complainants 
belong.  This  provision  seems  to  be  directly 
connected  with  the  subject,  "consolidation," 
ill  that  it  is  a  condition  upon '  which  the 
power  to  consolidate,  and  the  unlimited  power 
thereafter  to  execute  mortgages,  is  granted. 
The  subject  of  the  act  is  sufficiently  indicated 
by  its  caption,  even  under  a  more  rigid  con- 
struction or  the  constitutional  claim  on  this 
matter  than  the  well-settled  rule  would  re- 
quire. If  the  title  of  this  act  had  been  "An 
act  defining  the  terms  and  conditions  upon 
which  the  power  to  consolidate  is  granted  to 
all  TaiIro:id  corporations,  and  deflning  the 
powers  of  consolidated  companies,"  it  would 
be  hardly  more  explicit  than  the  title  of  this 
act.  which  purports  to  be  an  act  amending 
the  whole  law  on  the  subject  of  consolida- 
tions. Now,  if  in  the  act  with  the  supposed 
title  the  first  section  had  provided  "that  no 
railroad  company  shall  have  power  to  make 
any  mortgage  or  create  any  lien  which  should 
be  superior  to  judgments  for  timbers  fur- 
nished, or  wortc  and  labor  done,  or  injuries 
to  persons  or  property,"  and  the  second  sec- 
tion, "that  all  such  corporations  should  have 
power  to  consolidate,"  etc.,  we  would  then 
have  an  act  which  by  the  most  rigid  construc- 
tion would  contain  but  one  subject,  and  that 
subject  distinctly  indicated  by  the  title;  but 
any  fair  construction  of  the  act  as  actually 
wonled,  and  its  title  as  written,  brings  us  to 
the  same  result.  The  proviso  is  germane  to 
the  subject  of  "consolidation,"  and  the  title 
aufiicienlly  indicative  of  this  subject  to  pre- 
Tent  surprise  or  fraud,  or  the  unintentional 
adoption  of  the  act  in  ignorance  of  this  pro- 
vision. 

It  is  next  insisted  that  this  limitation  upon 
the  power  to  mortgage  contained  in  the  act 
of  1877  is  repeiiled  by  the  act  of  March  15, 
1881.  This  latter  act  confers  the  power  to 
mortgage  in  very  broad  terms,  and  is  extend- 
ed to  all  railroad  companies  existing  under 
the  laws  of  this  or  another  state,  and  to  all 
companies  which  might  thereafter  be  created. 
The  act  contains  no  repealing  provisions,  and 
in  no  way  refers -to  any  former  act  upon  this 
subject.  It  does  not,  therefore,  in  terms  nn- 
derbtke  to  repeal  any  former  legislation.  Re- 
peals by  implication  are  not  favored.  An  act 
will  never  Im  held  to  repeal  by  implication 
another  act,  unless  it  clearly  appears  that 
ilte  two  acts  cannot  stand  together.  The  re- 
pugnancy between  the  two  acts  must  be  plain 


and  nnavoidable.  Hockaday  v.  Wilson,  1 
Head,  114;  Buchanan  v.  Bobinson,  8  Baxt. 
152;  Insurance  Co.  v.  Taxing  Diet.,  4  Lea, 
644.  The  act  of  1877  contains  the  proviso 
in  favor  of  what  may  fairly  l>e  called  the 
claims  arising  from  operation  of  the  railway. 
The  act  of  1881  does  not  contain  it.  This 
proviso  in  favor  of  operating  expense  and 
damage  for  personal  injuries  is  not  an  un- 
common or  unusual  one  in  this  state.  It 
first  appears  in  our  legislation  in  the  act  of 
February  19, 1873.  This  was  an  act  entitled 
"An  act  to  authorize  certain  railroad  compa- 
nies of  this  state  to  issue  consolidated  or  in- 
come bonds,  and  to  mortgage  their  property 
to  secure  the  same,  for  the  purpose  of  paying 
off  their  indebtedness. "  By  the  third  section 
power  is  given  to  any  railroad  company  in 
the  state,  owing  outstanding,  floating  debts, 
to  issue  bonds,  to  be  known  as  "Income 
Bonds, "  for  an  amount  BuflScient  to  pay  off 
such  indebtedness,  and  to  seciire  same  by  a 
mortgage  of  its  "rents  and  profits, "  and  all  of 
its  other  property.  This  is  perhaps  the  first 
general  legislation  expressly  authorizing  a 
mortgage  of  the  income  of  railroads,  and  its 
power  is  confeiTed  upon  the  provision  that 
"no  such  mortgages  shall  bar  any  Judgment 
against  such  roads  for  work  or  labor  done, 
or  damage  to  persons  or  property."  Acta 
1873,  p.  8.  Thus  we  see  that  it  was  the 
clear  purpose  of  the  legislature  that  the  power 
to  mortgage  income  should  be  conpled  with 
the  proviso  that  claims  of  the  character  pre- 
sented by  complainant's  should  not  be  af- 
fected. 

Again,  by  Act  1877,  c.  12,  p.  17,  being  an 
act  authorizing  purchasers  at  a  foreclosure 
sale  of  a  railroad  to  organize  themselves  into 
a  corporation,  and  settling  the  power  of  such 
reorganized  company,  the  same  proviso  is  re- 
peated, and  In  such  broad  terms  as  to  indi- 
cate the  purpose  of  the  legislature  that  this 
disability  should  apply,  not  only  to  compa- 
nies so  reorganized  thereunder,  but  that  no 
act  authorizing  mortgages  should  be  held  as 
authorizing  a  mortgage  or  lien  which  should 
affect  such  elaims.  Claims  of  the  class  rep- 
resented by  complainants  are  for  the  most 
part  exceedingly  meritorious,  as  against 
creditors  by  bond  and  mortgage,  for  the  rea- 
son that  such  claims  arise  from  the  necessary 
operation  of  the  road  while  in  the  hands  of 
the  mortgagor  by  agreement  with  the  mort- 
gagee. Possession,  with  the  right  to  operate 
and  receive  the  income,  it  would  seem,  should 
involve  the  right  and  duty  to  apply  such  in- 
come primarily  to  operating  expense.  With- 
out this  Is  done,<there  can  be  no  operation  of 
the  road  by  the  debtor  corporation,  and  no 
payments  of  interest  to  the  mortgagee. 
Hence  it  would  seem  that  a  mortgage  upon  a 
going  railroad  to  secure  a  debt  to  mature  at 
a  distant  date,  whereby  the  mortgagor  is  Ipft 
in  possession,  would  contemplate,  even  where 
the  income  is  mortgaged,  that  the  operating 
expenses,  including  damages  incident  to  such 
operation,  should  be  a  first  charge  upon  such 
income,  and  that  only  the  net  income,  after 
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payment  of  all  such  charges,  should  pay,  or 
be  applicable  to  paynient  of,  mortgage  debt. 
In  such  case,  if  iucome  was  applied  to  pay- 
ment of  mortgage  debt  or  interest,  and  oper- 
ating expenses  were  left  unpaid,  it  would 
follow  that  creditors  of  the  latter  class  ought 
to  be  allowed  to  marshal  the  assets,  and  re- 
ceive satisfaction  out  of  the  corpus,  to  the 
extent  that  income  had  been  diverted  from 
payment  of  operating  expenses.  Clay  v. 
Railroad  Co.,  6  Heisk.  421;  Fosdick  v.  SchaU. 
99  U.  S.  285:  Burnham  v.  Bowen,  111  U.  S. 
776,  4  Sup.  Ct.  Bep.  675;  Oilman  v.  Tele- 
graph Co..  91  U.  8.  603;  Bailroad  Co.  v. 
Oowdrey,  11  Wall.  469;  Parkhurst  v.  Bail- 
road  Co.,  19  Md.  472;  Ellis  v.  Bailroad  Ca, 
107  Mass.  1. 

It  is  unnecessary,  however,  to  decide  that 
snch  claims  would  be  entitled  to  priority  of 
satisfaction  out  of  income.  The  state  of  the 
pleadings  do  not  perhaps  raise  this,  and  it  is 
unnecessary,  in  the  view  we  have  of  the 
statute.  We  only  allude  to  this  equitable 
principle,  in  connection  with  its  repeated  ex- 
pression in  our  legislation  prior  to  the  act  of 
1881,  that  we  may  in  this  light  ascertain 
whether  there  is  such  repugnancy  between 
the  act  of  1881  and  that  of  1877  as  to  indicate 
a  legislative  intent  that  the  former  provisions 
should  by  the  latter  be  abrogated.  This  in- 
tent we  do  not  see,  and  the  repugnancy  is  not 
obvious,  The  two  acts  may  stand  together, 
and  in  such  case  it  is  our  duty  to  so  declare 

The  argument  that  the  proviso  in  the  act 
of  1877  was  intended  to  apply  only  to  such 
consolidations  as  should  thereafter  occur  is 
practically  disposed  of  by  the  view  we  have 
already  announced  as  to  the  true  construction 
of  that  act.  If  the  view  we  have  taken  is 
correct  as  to  the  meaning  of  that  act,  then  it 
is  a  proviso  affecting  all  railroad  companies 
alike,  whether  they  shall  thereafter  consoli- 
date or  not. 

It  is  unnecessary  to  determine  whether  the 
provisions  of  the  act  of  February  19, 1878, 
and  that  of  March  16,  1877,  limiting  the 
power  of  railroad  corporations  with  respect 
to  their  power  of  mortgaging  property,  do  not 
as  eflectnally  operate  to  give  superiority  to 
the  claims  of  creditors  of  the  class  protected 
by  the  subsequent  act  of  March  24, 1877.  It 
is  enough  to  decide,  as  we  do,  that  the  pro- 
viso of  the  act  of  March  'M,  1877,  is  a  valid 
and  constitutional  limitation  upon  the  power 
of  the  East  Tennesseot  Virginia  &  Georgia 
Bailroad  Company  to  mortgage  its  property 
in  this  state;  and  that  complainants  are  enti- 
tled to  the  relief  they  seek  against  the  prop- 
erty of  that  corporation  in  this  state,  now  in 
the  custody  and  control  and  ownership  of  the 
reorganized  corporation.  In  view  of  the 
well-known  fact  that  railroads  are  now  for 
the  most  part  built  with  bonds,  and  operated 
largely  for  the  benefit  of  such  creditors,  the 
legislation  whereby  the  debts  and  liabilities 
created  by  the  mortgagees  in  the  course  of 
this  operation,  as  operating  expenses,  are  se- 
cured as  against  such  Iwnd,  is  salutary  in  a 
high  degree,  and  rests  upon  principles  of  un- 


questioned equity  .and  right.  The  decree  of 
the  chancellor  will  be  affirmed  as  soon  as  it 
is  modified  as  directed  herein. 


GUMBEBLAKD     TSLEPHONX    &    TBL.   CO.   «. 

TCBMSB  »t  al. 
(Supreme  Court  of  Tenneseee.    Veo.  5, 1889.) 

FOBSIOR  OOKPOKATIOSS  — SeKVIOS    OF   PBOOSSS— 

RsptAl.  OF  Statutb. 
Aot  Tena.  1887,  c.  iOi,  wbieh  movldes  that 
any  non-resident  ooiporation,  "found  doing  bnsi- 
neu  in  this  state, "  Bhall  be  subject  to  suit  here, 
defines  "dolnr  business  in  this  state"  as  "any 
transaction  with  persons,  or  having  any  transac- 
tions oonoomlng  any  property  sitaated  in  this 
stateL  through  ai^  agen<7  whatever,  acting  for  it 
within  the  state, "ana  requires  service  of  process 
on  the  agent  "found  witmn  the  oonnty  where  the 
suit  Is  brought, "  and  that  the  olerk  shall  mail  a 
copy  of  the  process  to  the  home  office  of  the  cor- 
poration, does  not,  by  implication,  repeal  ttxe  pro- 
visions of  Code  Tenn.  K  2831^3884, (Mill.  &V.  Code, 
|S  8888-8589,)  regulating  the  service  of  prooeseon 
foreign  oorporauons  having  a  resident  U>eal  agent, 
and  does  not  apply  to  such  corporations. 

Error  to  circuit  court,  Sumner  county ;  A. 
H.  MuiiFORD.  Judge. 

W.  C.  Dtemukeii  and  Vertreet  6t  Vertreee, 
for  plaintiff  in  error.  Qeo.  W.  Boddie,  for 
defendants  in  error. 

LmtTON,  J.  Plaintiff  in  error  Is  a  foreign 
corporation,  doing  business  in  this  and  otiier 
states.  Among  other  lines,  it  has  one  in  the 
city  of  Gallatin,  and  a  line  extending  from 
that  place  to  SoottsviUe,  Ky.  It  was  sued  in 
the  circuit  court  of  Sumner  cobnty,  upon  a 
cause  of  action  originating  in  that  county,  for 
injuries  sustained  by  reason  of  alleged  negli- 
gence in  the  care  and  maintenance  of  their 
line  of  wire  in  that  county.  The  company 
has  an  office  in  Gallatin,  and  a  local  resident 
agent  Process  was  served  upon  this  local 
agent,  the  return  showing  that  neither  the 
president,  cashier,  treasurer,  or  secretary  re- 
sided in  the  county.  There  was  judgment 
by  default.  Appellant  thereupon  filed  a  peti- 
tion praying  that  the  execution  be  superaed- 
ed,  upon  the  ground  that  service  upon  its 
agent  was  insufficient  to  give  the  court  juris- 
diction; that  the  act  of  1887,  c.  226,  required 
that,  in  addition  to  such  service,  the  clerk  of 
the  court  was  required  to  notify  such  foreign 
corporation  of  the  pendency  of  such  suit,  by 
letter,  and  the  plaintiff  to  cause  a  copy  of  the 
writof  summons  to  be  served  personally  upon 
some  one  in  their  principal  office  in  the  state 
of  their  creation.  The  service  made  was 
sufficient  if  the  appellant  had  been  a  domestic 
corporation.  Code,  8  2884;  Topping  v.  Rail- 
road Co.,  5  Lea.  604.  Sections  2831-2884 
(Mill.  &  Y.  Code,  §§  3536-3589)  of  the  Code 
regulate  the  mode  in  which  corporations  may 
be  sued.  These  sections  apply  equally  to 
domestic  and  foreign  corporations  having  an 
office  or  agency  and  a  resident  local  agent  in 
the  county  in  which  suit  is  brought.  Bail- 
road Co.  v.  Walker,  9  Lea,  475;  Peters  t. 
Neely,  16  Lea,  280.  The  word  "officer"  in 
section  2834  has  been  held  to  be  a  misprint, 
and  to  mean  "office."     6  Lea,  604.    It  was. 
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faowever,  held  that  the  provisions  of  the  Code 
xbore  cited  did  not  apply  to  tlie  case  of  a 
foreign  corporation,  having  no  resident  agent 
or  local  office,  but  which  was  alone  represent- 
ed by  a  traveling  agent  not  resident  in  this 
stata  9  Lea,  475.  To  meet  this  defect,  the 
act  of  1887,  c.  226,  was  passed.  This  act 
provides  that  any  non-resident  oorporation. 
"found  doing  business  in  this  state,  shall  be 
subject  to  suit  here,  •  *  *  so  far  as  re- 
lates to  any  transaction  had  in  wliole  or  in 
part  within  this  state,  or  any  cause  of  action 
arising  here,  but  not  otherwise."  The  sec- 
ond section  defines  what  is  meant  by  "being 
found  doing  business  in  this  state"  as  em- 
hnwing  "any  transaction  with  persons  or 
having  any  transaction  concerning  any  prop- 
ty  situated  in  this  state,  through  any  agency 
whutever  acting  for  it  within  the  state." 
Ttie  third  and  fourth  sections  require  service 
«f  process  upon  such  agent  "found  within 
theoounty  where  the  suit  is  brought,"  and, 
that  the  notice  shall  be  effectual,  the  adili- 
tional  requirement  is  added  tliat  tlie  clerk  of 
tlie  court  sliail  "immediately  mail  a  copy  of 
tbe  process  to  the  home  olBce  of  the  corpora- 
tion by  registered  letter, "  and  flle  with  the 
papers  in  the  cause  a  certificate  of  the  fact  of 
such  mailing,  and  make  minute  thereof  upon 
the  docket.  The  plaintiff  is  himself  required 
"to  lodge  at  the  home  office  of  the  company, 
with  any  person  found  there,  a  written  notice 
from  him  or  his  attorney,  stating  that  such 
suit  has  been  brought,  accompanied  by  a  copy 
of  the  process  and  the  return  of  tiie  c^cer 
thereon,  of  which  fact  affldarit  shall  be  made 
by  the  person  lod^jing  tlie  same, "  etc.  This 
act  does  not  in  terms  undertake  to  repeal  tlie 
Code  provisions,  in  so  far  as  tliey  applied  to 
serviee  of  process  upon  foreign  corporations, 
and  we  are  unable  to  see  that  there  is  any 
such  conflict  between  the  former  provisions 
and  this  a(&  as  to  operate  as  a  repeal  by  im- 
plication of  the  former.  Tlie  Code  provisions 
covered  every  case  wliere  the  foreign  corpora- 
tions had  a  local  office  and  resident  agent.  It 
did  not  cover  the  case  of  a  corporation  having 
no  resident  agent,  butdoing  business  througli 
and  by  means  of  traveling  agents.  9  Lea, 
475.  This  act  enlarges  the  Code  provisions, 
and  is  not  a  limitation.  The  act  does  not  ap- 
|dy  to  the  appellant  or  otiier  foreign  corpora- 
tions having  resident  agents  in  the  county 
where  suit  is  brought.  The  petition  was 
properiy  dismissed.    Judgment  affirmed. 


FaBHSRS'  St    TUADERS'    BANK   «.  BAMK  OF 

Allen  County  et  al, 

{Supreme  Court  of  Tennetsee.    Deo.  19, 18S9.) 

SnviOB  vr  Pdbuoatiox— Cbecks — Liabiutt  of 
Ikdokseb. 

1.  In  Tennessee,  tliere  is  do  authority  for  serv- 
ice by  pnblication  against  the  noa-resldeat  defend- 
ants in  an  action  at  law  by  the  holder  of  a  check 
against  the  payee  and  the  non-resident  drawer  and 
drawee. 

8.  The  asanranoe  by  the  drawee  bank  that  a 
check  is  good,  and  will  be  paid,  is  not  such  a  ccr- 
tUlcation  of  the  check  as  will  release  from  liability 
the  payee,  wbere  the  holder  cashes  the  check  on 
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his  indoraement  and  presents  it  for  payment  ia 
the  due  course  of  busiaeas. 

Error  to  circuit  court,  Sumner  county; 
MuuFORD,  Judge. 

S.  F.  WUson,  tor  plaintiff  in  error.  J.  J. 
Tttmer,  C.  R.  Head,  and  George  BoddU,  for 
defendants  in  error. 

FoLKEB,  J.  The  plaintiff,  an  incorporated 
banking  institution  of  this  state,  brought  its 
action  in  the  circuit  court  of  Sumner  county 
against  three  defendants,  to-wit,  J.  F.  Car- 
ter, a  citizen  and  resident  of  Sumner  county 
upon  whom  personal  service  was  had.  The 
Bank  of  Allen  county,  an  inooi-porated  insti- 
tution of  Kentucky,  doing  business  in  said 
state,  with  no  agent  or  representative  in  this 
state;  and  against  Roe.  B.  Elliot,  also  a  non- 
resident of  the  state  of  Tennessee.  The  two 
non-resident  defendants,  the  Bank  of  Allen 
County  and  Elliot,  weresought  to  be  brought 
in  by  publication  only.  Upon  a  simple  affi- 
davit that  they  "were  non-residents,  publica- 
tion was  had,  reciting  "that  the  ordinary 
process  of  law  cannot  be  served  upon  them ;" 
therefore,  ordered  that  publication  be  made, 
notifying  them  to  appear,  etc.  At  the  appear- 
ance term  a  declaration  was  filed  against  the 
three,  wherein  it  is  alleged  that  on  or  about 
the  13th  day  of  October,  1»88,  defendant  Car- 
ter presented  to  plaintiff  bank  a  check  for 
$180.15,  drawn  by  defendant  Elliot  upon  the 
defendant  Bank  of  Allen  County,  payable  to 
the  order  of  said  Carter,  and  by  the  latter  in- 
dorsed. Plaintiff  bank  was  requested  to  cash 
said  check,  and  the  same  was  cashed  as  re- 
quested. That  "before  cashing  the  same  the 
plaintiff  bank  communicated  with  the  defend- 
ant bank  in  respect  to  said  check  of  defend- 
ant Elliot,  giving  the  amount  and  date  of  it, 
and  informing  it  that  said  check  was  present- 
ed to  it,  and  that  plaintiff  would  cash  it,  if  it 
was  good,  to  which  the  defendant  bank  re- 
plied that  it  was  good,  or  all  right,  or  to  that 
effect;  and  thereupon  plaintiff  cashed  the 
same,  paying  the  amount  thereof  to  defend- 
ant Carter,  less  the  cost  of  transmitting  the 
same  for  cbllection."  It  is  then  alleged  that 
the  check  was  on  the  same  day  start^  in  the 
UHual  channel  to  the  defendant  bank,  which 
it  reached  in  due  course,  and  to  which  it  was 
presented,  and  payment  demanded  and  re- 
fused; whereupon  the  same  was  duly  pro- 
tested for  non-payment,  and  notice  duly  giv- 
en to  Elliot,  tlie  drawer,  and  Carter,  the  in- 
dorser.  both  of  whom  likewise  refused  to  pay. 
Wherefore  plaintiff  sues,  etc.,  for  the  amount 
of  said  check,  interest,  and  protest  fees.  Tlie 
check  and  notarial  protest  are  exlubiiied  with 
the  declaration.  On  a  motion  to  dismiss,  treat- 
ed by  the  counsel  and  court  as  a  plea  in  abate- 
ment, without  objection  to  the  form,  the  suit 
was  dismissed  as  to  the  two  non-resident 
defendants,  and  upon  the  demurrer  of  Carter 
the  suit  was  dismissed  as  to  him;  and  the 
plaintiff  has  appealed  in  error. 

We  will  first  consider  the  case  as  to  the  non- 
resident defendants.  Granting  ttiat  upon  the 
case  made  in  the  declaratiou  the  drawer. 
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payee  after  indorsement,  and  drawee  are  each 
liable,  the  conduct  of  the  drawee  amounting 
in  legal  effect  to  the  certiflcation  of  the  check, 
which  may  be  given  orally  as  well  as  in  writ- 
ing, such  liability  is  not  joint,  but  several. 
Being  several,  where  is  the  authority  of  law 
for  bringing  in  by  publication,  in  a  court  of 
law,  without  property  in  this  state  attached 
or  otherwise  impounded,  non-resident  defend- 
ants, simply  because  of  assumed  privity  with 
resident  defendants,  predicated  alone  upon 
the  fact  that  they  are  each  parties  to  a  piece 
of  commercial  paper?  We  know  of  no  such 
law,  nor  has  our  attention  been  called  to  any 
statute  or  decision  of  this  or  any  other  state 
that  sustains  jurisdiction  to  render  any  judg- 
ment in  such  case  against  the  non-resident. 
Of  course,  if  the  position  of  defendant,  which 
is  sustained  by  some  authority,  be  correct, 
namely,  that  by  certifying  the  check  the 
drawee  bank  becomes  primarily  and  solely  lia- 
ble, discharging  thereby  the  drawer  and  in- 
dorser,  there  could  be  no  jurisdiction  acquired 
over  the  non-resident  drawee  by  uniting  there- 
with the  drawer,  and  resident  indurser.ag.iinst 
whom  no  judgment  could  be  rendered  by  rea- 
son of  their  discharge.  We  have,  thert>rore, 
in  deciding  that  no  jurisdiction  was  had  over 
the  non-resident  drawee,  assumed  the  liabili- 
ty of  the  other  parties  to  the  paper,  which  lat- 
ter proposition  we  will  consider  more  fully 
irhen  we  come  to  dispose  of  the  demurrer  in- 
terposed by  the  indorser,  who  was  served 
with  process. 

Counsel  for  plaintiff  liave  most  earnestly 
pressed  upon  us  in  the  argument  the  idea 
that  the  case  of  Taylor  v.  Rountree,  15  Lea, 
725,  is  an  adjudication  sustaininz  the  juris- 
diction by  publication  as  to  non-resident  par- 
ties on  the  check,  by  reason  of  the  jurisdic- 
tion obtained  by  service  of  process  on  one  of 
them,  sufficient  to  warrant  a  personal  judg- 
ment against  such  non-resident.  To  our 
mind,  there  is  nothing  decided  in  the  case 
mentioned  to  justify  the  contention  of  plain- 
tiff in  the  case  at  bar.  Among  other  things, 
that  case  is  distinguishable  from  this  by  the 
fact  that  there  the  suit  was  in  a  court  of 
chancery,  which  clearly  had  jurisdiction  to 
foreclose  the  mortgage  upon  land  situated  in 
the  county  where  the  bill  was  filed,  and  for 
the  purpose  of  foreclosing  such  mortgage, 
publication  as  to  the  non-resident  mortgagors 
was  necessary,  and  authorized.  With  juris- 
diction thus  acquired,  it  was  held  that  the 
court  had  power  to  render  a  personal  judg- 
ment for  the  entire  amount  of  the  mortgaged 
debt,  the  ascertainment  of  the  amount  of 
which  was  necessary  to  the  judgment  of  fore- 
closure, notwithstanding  the  land  ordered  to 
be  sold  was  worth  less  than  the  debt.  The 
learned  judge  writing  the  opinion  placed  the 
power  to  pronounce  such  judgment  upon  a 
construction  of  section  4352,  sutwec.  l.Thomp. 
&  S.  Code,  (section  5095,  Mill.  &  Y.  Code,) 
which  reads:  "Personal  service  of  process  on 
the  defendant  in  the  court  of  chancery  ia  dis- 
pensed with  in  thefolluwing  cases:  (1)  When 
the  defendant  is  a  non-resident  of  the  state." 


The  other  subsections  need  not  be  stated* 
This  is  found  in  article  3  of  chapter  3;  the 
title  to  the  chapter  being,  "Of  the  Practice 
of  Courts  of  Cliancery."  The  case  evidently 
proceeds  upon  the  idea  that  the  chancery 
court,  having  jurisdiction  of  the  property  at 
the  non-resident,  upon  which  publication  was 
authorized,  could  after  such  publication  ren- 
der judgment  for  the  entire  debt.  Such,  also, 
is  the  case  of  Kyle  t.  Philips,  6  Baxt.  43, 
which  differs  from  the  Taylor  t.  Boiintree 
Case  only  in  the  fact  that  the  one  was  tbe  en- 
forcement of  a  vendor's  lien,  while  the  other 
was  the  foreclosure  of  a  mortgage.  Here  we 
liave  a  case  at  law,  with  nothing  to  autlior- 
ize  a  publication,  save  the  relation  of  the  par- 
ties to  the  same  piece  of  commercial  paper, 
upon  which  there  is  a  separate  and  succeaslve 
liability  to  a  common  plaintiff.  Ttiis  will 
not  do.  It  cannot  be  sustained  upon  any 
ground.  With  publication  unauthorized,  we 
do  not  reach  the  question  in  the  Taylor  and 
Wife  Case,  as  to  what  character  of  judgment 
might  be  rendered  in  a  case  where  publica- 
tion is  authorized.  Without  wishing  to  be 
understood  as  approving  or  disapproving  the 
two  cases  referred  to,  it  is  sufiBcient  to  say 
that  they  furnish  no  authority  for  plaintiff's 
contention  in  the  case  at  bar.  They  are  as 
far  from  furnishing  an  analogy  as  is  Walker 
V.  Cottrell,  6  Baxt.  257,  where  is  considered 
the  jurisdiction  given  by  sections  3524  and 
3538  (Thomp.  &  S.  Code)  in  attachment 
cases.  It  results,  therefore,  that  there  was 
no  error  in  the  judgment  of  the  court  in  dis- 
missing the  suit  as  to  tbe  non-resident  de- 
fendants. 

This  brings  us  to  the  consideration  of  tlie 
defense  interposed  by  Curler,  the  indorser 
and  payee  of  the  check.  The  three  grounds 
of  the  demurrer  need  not  l^  stated  separately. 
Briefly  stated,  they  present  the  contention 
that,  under  the  case  as  made  in  tbe  declara- 
tion of  a  certiflcation  of  tbe  check  by  the 
drawee  bank,  the  said  drawee  is  alone  lia- 
ble. It  may  be  conceded,  for  the  purposes  of 
this  case,  that  ordinarily  the  certification  ot 
a  check  releases  the  drawer  and  other  parties 
thereto.  This  is  certainly  true  where  the 
holder,  instead  of  presenting  the  check  and 
demanding  payment,  as  Is  contemplated  by 
the  drawer,  presents  it  for  certiflcation,  and 
retains  it  thereafter  for  his  own  convenience 
or  purpose.  His  duty  was  to  demand  pay- 
ment, and  if  refused,  to  notify  the  drawer. 
The  bank,  for  its  own  protection,  osaally 
charges  up  the  check,  when  certified  to  ita 
depositor;  and,  as  the  drawer  cannot  there- 
after check  upon  the  same  fund.  It  would  be 
unjust  that  the  money  should  be  left  in  the 
bank  at  his  risk,  and  he  remain  liable  upon 
the  extended  check.  The  same  consideration 
would  be  controlling  as  to  the  rights  and  lia- 
bility of  an  indorser  upon  the  check  under 
like  circumstances.  The  check  in  such  a 
case  becomes,  as  said  in  some  of  the  authori- 
ties, a  quasi  certificate  of  deposit,  and  circu- 
lates as  the  representative  of  so  much  cash 
in  the  certifying  bank.    But,  as  we  know 
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from  common  experience,  the  drawer  himself 
sometimes  has  his  check  certified  before  be 
undertakes  to  use  it.  In  such  event,  it  does 
not  lose  its  character  «U9  a  check,  and  lie  would 
remain  liable,  upon  notice,  after  refusal  of 
the  bank  to  pay,  just  as  though  the  check 
had  been  uncertified;  and  ao  would  any  In- 
dorser,  signing  as  such,  after  the  certifica- 
tion, remain  liable,  when  there  was  no  want 
of  due  diligence  on  the  part  of  the  holder. 
S6  that,  granting  all  that  is  or  can  be  claimed 
for  the  defendant  Carter  as  to  the  effect  gen- 
erally of  certifying  checks,  we  are  unable  to 
discover  any  principle  that  will  exonerate 
him  under  the  case  made  in  the  declaration. 
The  check  sued  on  was  not  presented  for  pay- 
ment by  the  holder,  and  a  certification  of  the 
same  accepted  in  lieu  of  piiy  ment.  The  check 
was  by  the  payee  presented  to  a  bank  other 
than  the  drawee,  and  in  a  different  state, 
with  a  requestthat  the  same  be  cashed,  which 
the  other  bank  agreed  to  do  upon  the  payee 
indorsing  the  same;  and,  upon  obtaining  in- 
formation from  the  drawee  bank  that  the 
check  was  good,  thereupon  the  bank  cashing 
the  same  did  exactly  what  was  expected  by 
the  payee  would  be  done, — forwarded  the 
same  for  payment.  How  has  the  payee  and 
indorser  been  damnified?  If  required  to 
make  good  his  indorsement,  he  is  in  no  worse 
attitade  than  he  was  prior  to  the  cashing  of 
the  check  by  the  plaintifT,  nor  than  he  would 
have  been  had  he  presented  it  himself  to  the 
drawee  bank,  and  been  refused  payment.  In 
both  and  in  either  event  he  has  recourse  over 
on  the  drawer.  While  there  are  well-recog- 
nized distinctions  between  a  check  and  an  In- 
land bill  of  exchange,  a  check  may,  under 
the  facts  of  a  particular  case,  take  on  many 
of  the  qualities  and  attributes  of  a  bill  of  ex- 
change. So  that,  while  it  may  be  ordinarily 
trae  that  a  payee  of  a  check  has  no  right  of 
action  against  the  bank  upon  which  it  is 
drawn,  it  is  manifestly  true  that  where  the 
drawee  bank  lias,  before  an  opportunity  for 
presentment  for  payment,  agreed  with  the 
holder,  who  advances  value  thereon,  to  pay 
it,  such  drawee  becomes,  as  to  such  check,  in 
legal  effect  the  acceptor  of  a  bill  of  exchange, 
and  as  such  primarily  liable;  and  the  drawer 
and  indorsers  become  successive  sureties  for 
the  payment  to  the  legal  holder,  who  is  free 
from  negligence  or  fraud.  See  2  Pars.  Notes 
&B.  57  et  teq.;  Bank  v.  Merritt,  7  Heisk.  190, 
191;  Bank  T.  MiHard,  10  Wall.  152;  Hank  v. 
Bank,  Id.  647 ;  Andrews  v.  Bank,  9  Heisk.  211 ; 
Scboolfield  v.  Moon,  Id.  171;  1  Pars.  Notes  & 
fi.  353.  The  check  having  been  presented  in 
a  reasonable  time,  as  shown  in  the  declara- 
tion, and  duly  protested.  Carter,  as  indorser, 
is  liable  to  plaintiff.  What  Is  a  reasonable 
time  depends  upon  the  locality  of  the  party, 
and  the  means  of  communication. 

We  need  not  consider  the  conlilct — more 
apparent  than  real — concerning  the  question 
as  to  whether,  in  general,  the  holder  of  a 
certified  cheek  has  the  bank  only  for  his  debt- 
or, with  the  drawer  and  indorser  dischargpd, 
or  whether,  in  an  accepted  check,  like  an  ac- ' 


cepted  bill  of  exchange,  the  drawer  is  to  b« 
treated  as  a  surety  for  the' acceptor,  and  the 
indorser  as  a  surety  for  prior  indorsers,  and 
for  the  drawer;  for  the  reason  that  the  result 
would  be  the  same,  under  the  facts  of  this 
case,  as  to  defendant  Carter,  as  we  have  seen. 
2  Daniel.  Neg.  Inst.  g§  1601-1606.  Like 
many  such  conflicts,  each  contention  is  cor- 
rect, under  the  particular  facts  of  the  cases 
out  of  which  the  conflict  is  supposed  to  arise. 
In  my  opinion  the  true  rule  can  be  briefly 
stated  to  be  that  where  the  holder  of  a  check 
which  the  drawer  and  indorsers  expect  and 
contemplate  to  be  presented  for  payment, 
only,  for  bis  own  convenience  or  purpose, 
accepts  a  certiflcate  of  tlie  check  instead,  and 
the  check  is  thereafter  not  paid,  without  fault 
of  the  drawer  or  indorsers,  they  are  dis- 
charged. And  on  the  other  hand,  they  re- 
main liable  where  the  certification  was  pro- 
cured by  the  drawer  before  it  was  issued,  and 
where  it  was  indorsed  after  such  certification, 
upon  the  refusal  of  the  bank  to  pay,  unless 
the  delay,  negligence,  or  fraud  of  the  bolder 
can  affirmatively  be  shown  to  be  the  occasion 
of  the  loss. 

Without  further  discussion,  it  is  sufficient 
to  say  that  our  judgment  as  to  Carter's  lia- 
bility is  placed  upon  the  particular  facts  of 
the  case,  as  shown  in  the  declaration,  to-wit, 
that  he  procured  the  plaintiff  to  cash  the 
check  upon  his  indorsement  of  same,  with 
the  knowledge  that  the  check  would  have 
thereafter  to  be  presented  to  the  drawee 
bank,  who  had  announced  that  the  same  was 
good,  and  would  be  paid,  and  upon  the  fur- 
ther fact  that  the  plaintiff  did,  as  soon  as 
possible,  in  due  course  present  the  check  and 
demand  payment,  and  upon  refusal  had  same 
protested,  and  notice  given.  In  such  a  case, 
under  all  the  authorities  with  which  we  are 
acquainted,  the  indorser  is  liable  to  the  bolder. 
Let  the  judgment  as  to  Carter  be  reversed, 
and  cause  remanded  for  further  proceedings. 


Obahah  «.  McRbynolds. 
(Supreme  Court  of  Tennessee.    Deo.  10, 1889.) 
Plbajiino — Btatcti  or  Limitatioks — KAiim- 

HiillOa— WlTNIBS— CBOSB-EXAmRATION. 

1.  In  an  action  for  sednotion  and  breach  of 
promise  of  marriage,  an  Issue  on  the  statute  of 
limitations  is  not  raised  by  an  allegation  in  tbe 
declaration  that  plaintiff  was  31  years  of  affe  on  a 
certain  date,  and  a  plea  by  defendant  that  she  had 
attained  bor  majority  more  than  19  months  before 
suit  was  brought,  and  defendant,  in  addition  to 
SQch  plea,  can  plead  the  statute  directly. 

8.  Defendant's  plea  that  the  suit  was  not  the 
suit  of  plaintiff,  but  the  suit  of  her  father,  and 
was  instituted  without  plaintiff's  knowledge,  and 
prosecuted  without  her  consent,  and  against  her 
will,  was  properly  stricken  out,  since  it  presented 
the  question  of  maintenance,  wMoh  is  a  question 
for  the  court,  and  not  for  the  Jury. 

8.  It  was  not  error  for  the  court  to  allow  such 
a  plea  to  stand  as  an  application  for  a  rule  on 
plaintiff's  attorneys  to  show  by  what  authority 
they  prosecuted  the  suit,  and  to  discharge  the  rule 
after  the  attorneys  had  answered  by  flling  the  af- 
fidavit of  plaintiff  that  the  suit  was  prosecuted  by 
her  direction. 

4.  Mor  can  defendant  oompluin  that  the  affi- 
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davit  of  plaintiff  was  ex  pairte,  espeoiallv  when 
plaintiff  was  on  the  stand  during  the  trial  as  a 
witness,  and  defendant  had  an  opportunity  to  ex- 
amine her. 

6.  Defendant's  application  for  an  order  to  com- 
pel plaintiff  to  appear  personally  at  the  trial,  so  that 
he  might  oross-examlne  her,  was  properly  refused, 
where  such  application  was  made  before  the  trial, 
and  before  any  attempt  had  been  made  to  take  her 
testimony  by  deposition  or  otherwise. 

6.  It  was  proper  to  allow  defendant  to  ask  plain- 
tiff's mother,  on  cross-examination.  If  her  husband 
did  not  say  that  if  she  did  not  swear  plaintiff's 
child  to  defendant  he  would  send  her  to  hell,  there 
being  evidence  that  her  husband  was  aviolent  and 
desperate  man ;  that  lie  was  not  on  friendly  terms 
with  defendant;  that  his  wife  and  daughter  were 
afraid  of  him;  that  he  had  threatened  to  do  plain- 
tiff bodily  harm  if  she  did  not  swear  her  child  to  de 
f  endant ;  and  that  the  witness  had  made  statements 
out  of  court  contradictory  to  her  testimony. 

Appeal  from  circuit  court,  Mariou  county; 
D.  C.  Trttet,  Judge. 

W.  L.  Aiken  and  W.  E.  Donaldson,  for 
Appellant.  W.  D.  Spears,  Foster  V.  Brown, 
W.  J.  Clift,  and  Lewis  Shepard,  for  ap- 
pellee. 


Webb,  Special  Judge.  This  is  a  suit  for 
seduction  and  breach  of  marriage  promise, 
and  originated  in  the  circuit  court  of  Marion 
county.  Verdict  and  judgment  were  for  the 
plaintiff.  Defendant  moved  for  a  new  trial, 
which  was  refused;  and  he  lias  appealed  in 
error  to  this  court.  Numerous  errors  have 
been  assigned.  Two  of  the  assignments  are 
to  the  action  of  the  circuit  judge  on  the 
pleadings:  Ftrst,  on  motion  of  the  plaintiff's 
iittorney.  the  circuit  judge  struck  out  the  de- 
fendant's plea  of  the  statute  of  limitation  of 
one  year;  seeond,  on  motion  of  the  plaintiff's 
attorney,  the  circuit  judge  also  struck  out 
the  defendant's  fourth  plea,  which  was  that 
this  suit  was  not  the  suit  of  the  plaintiff, 
but  the  suit  of  her  father,  Jamee  W.  McRe3m- 
olds,  and  was  instituted  without  her  knowl- 
edge, and  prosecuted  without  her  consent, 
and  against  her  will.  AVe  will  consider  these 
assignments  in  their  order.  The  statute  of 
limitation  is  a  legal  defense,  which  the  de- 
fendant was  entitled  to  have  thebeneBtof; 
and,  if  the  action  of  the  trial  judge  in  strik- 
ing out  this  plea  has  deprived  him  of  that  de- 
fense, it  was  error.  Plaintiff's  counsel  con- 
tend, however,  that  this  action  of  the  trial 
judge  did  not  deprive  the  defendant  of  the 
benefit  of  the  defense,  but  that  there  was  an- 
other plea  interposed,  and  not  stricken  out, 
under  which  defendant  could  and  did  have 
the  full  benefit  of  this  defense.  Let  us  see 
how  this  is.  The  first  count  in  the  declara- 
tion is  as  follows:  "The  plaintiff,  who  avers 
that  she  is  a  single  woman,  and  whs  twenty- 
one  years  of  age  on  October  26, 1887,  sues  the 
defendant  for  850,000. "  Then  follows  a  state- 
ment of  her  cause  of  action.  The  defendant's 
sixth  plea  is  that  the  plaintiff  attained  her 
majority  of  21  years  more  than  12  months  be- 
fore the  suit  was  brought.  This  is  the  plea 
under  which  it  is  claimed  that  the  defendant 
had  the  benefit  of  the  defense  of  the  statute 
of  limitations.    It  is  clear  that  the  circuit 


judge  treated  the  averment  in  the  declaration 
that  the  plaintiff  was  21  years  of  age  on  Oc- 
tober 26,  1887,  as  an  averment  that  she  had 
attained  her  majority  abthat  time.  The  de- 
fendant also  80  treated  it,  and  traversed  this 
averment,  by  his  sixth  plea,  and  we  will  so 
treat  it 

It  is  also  clearthat  the  circuit  judge  thought 
that  said  averment  in  the  declaration,  and 
the  traverse  thereof  by  the  sixth  plea,  made 
an  issue  upon  the  statute  of  limitations,  were 
equivalent  to  a  plea  of  the  statute  and  a  rep- 
lication that  plaintiff  had  attained  her  ma- 
jority within  12  months,  and  that  under  this 
issue  the  defendant  could  have  the  benefit  of 
the  defense  of  the  statute;  and  this  is  the  po- 
sition now  assumed  by  plaintiff's  counsel  be- 
fore this  court.    In  the  view  of  the  circuit 
judge  and  of  the  plaintiff's  counsel,  the  de- 
fendant had  filed  two  pleas  of  the  statute  of 
limitation, — one  setting  up  that  defense  di- 
rectly.  and  the  other  traversing  said  aver- 
ment in  the  declaration;  thus  tendering  the 
same  issue  twice.    Hence  the  circuit  judge 
struck  out  the  defendant's  second  plea,  which 
set  up  the  statute  directly,  and  left  the  de- 
fense of  the  statute  to  depend  upon  the  other 
issue;  so  that,  if  the  defendant  had  the  ben- 
efit of  this  defense  at  all,  it  was  under  the  is- 
sue presented  by  the  sixth  plea.     The  sole 
issue  presented  by  this  plea  was  whether  or 
not  the  plaintiff  had  attained  her  majority 
within  12  months  before  suit  brought.     It  is 
clear  that,  except  in  reply  to  a  plea  of  the 
statute,  the  right  of  the  plaintiff  to  recover 
could  not  be  att'ected  by  the  fact  that  she  had 
attiiined  her  majority  more  than  12  months 
l>efore  the  suit  was  brought.    In  tlie  abeence 
of  the  plea  of  the  statute,  her  right  to  recover 
would  be  as  complete  at  50  years  of  age  as  at 
21;  and,  though  she  should  admit  on  the  wit- 
ness  stand  that  she  attained  her  majority 
more  than  three  years  before  suit  was  brought, 
and  the  jury  should  so  ^nd  the  fact,  never- 
theless, the  court  would  be  compelled  to  pro- 
nounce judgment  in  her  favor,  incase  the  ju- 
ry should  find  for  her  on  the  merits  of  the 
case.    Again,  even  if  the  plea  of  the  statute 
had  not  been  stricken  out,  the  plaintiff,  in 
her  replication  to  that  plea,  would  aver  tiiat 
she  had  attained    her    majority  within  12 
months,  thus  making  the  same  issue  twice. 
But  the  issue  made  by  the  replication  would 
be  material,  because  made  in  reply  to  the  pXen 
of  the  statute,  while  the  issue  made  upon  the 
averment  in  the  declaration  by  the  sixth  plea 
would  be  immaterial,  because  not  in  reply  to 
the  plea  of  the  statute.    The  logic  of  the 
plaintiff's  contention  is  that  the  averment  in 
the  declaration  was  made  in  anticipation  of, 
and  in  reply  to.  the  plea  of  the  statute,  which. 
she  assumed,  would  be  filed  by  the  defendant, 
and  would  operate  to  make  an  issue  un  that 
plea,  when  the  plea  should  foe  filed,  and  that 
for  this  purpose  it  was  a  material  averment. 
Conceding  this  to  be  so,  for  the  sake  of  the 
argument,  still,  when  the  plea  to  which  said 
averment  is  a  reply  is  stricken  out,  as  was 
done  in  this  case,  the  averment  in  the  doda- 
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ration  stands  as  a  reply  to  nothing,  and  its 
materiality  is  destroyed.  In  any  aspect  of 
the  case,  the  averment  in  the  declaration  that 
the  plaintift  had  attained  lier  majority  within 
12  months  before  suit  brought  was  wholly 
immaterial,  and  the  traverse  of  this  averment 
by  the  sixth  plea  raised  an  immaterial  issue, 
under  which  the  defendant  could  not  have 
the  benefit  of  the  statute  of  limitations.  It 
iras  thererore  error  in  the  circuit  judge  to 
strike  out  defendant's  plea 'of  the  statute. 

The  action  of  the  circuit  judge  in  striking 
ont  the  defendant's  fourth  pleti  was  not  er- 
ror. This  plfa  presented  an  issue  of  main- 
tenance.  fortlie  juryto  try.  It  is  the  prov- 
ince of  the  court,  and  not  the  jury,  to  try  the 
question  of  maintenance  and  determine 
whether  it  exists,  and,  if  it  does,  to  dismiss 
the  suit.  It  was  not  a  proper  question  to  be 
submitted  to  the  juiy. 

Furthermore,  in  the  same  order,  striking 
out  this  fourth  plea,  the  court  ordered  that 
the  plea  should  stand  as  an  application  for  a 
rule  on  the  plaintiff's  attorneys  to  show  by 
what  authority  they  prosecuted  the  suit  in 
the  plaintiff's  name;  and  the  rule  was  made 
accordingly.  Defendant  excepted  to  this  or- 
der, except  that  portion  of  it  making  the  rule 
on  plaintiff's  attorneys.  In  answer  to  the 
rule,  plaintiff's  attorneys  filed  the  aflSdavitof 
the  plaintiff  herself,  in  which  she  swears  that 
the  suit  is  prosecuted  by  her  direction,  and 
for  her  benefit,  and  that  she  ratifies  and  ap- 
proves all  that  has  been  done  by  her  attor- 
neys in  the  case.  Upon  this  affidavit  the 
rule  was  discharged,  and  this  is  assigned  as 
error.  We  know  of  no  better  way  for  an  at- 
torney to  show  by  what  authority  he  prose- 
cutes a  suit  in  the  name  of  the  plaintiff  than 
by  producing  the  sworn  statement  of  the 
plaintiff  that  he  has  her  express  authority. 
Certainly,  the  defendant  has  no  right  to  com- 
plain. He  still  has  the  right  at  any  stage  of 
the  case  to  show  maintenance,  if  it  existed, 
and  have  the  suit  dismissed  by  the  court. 
Webb  V.  Armstrong,  5  Humph.  379.  Nor 
can  the  defendant  complain  because  the  afii- 
davit  was  ex  parte,  especially  In  view  of  the 
fact  that  the  plaintiff  was  examined  on  the 
stand,  as  a  witness,  on  the  trial  of  the  cause, 
and  defendant  had  full  opportunity  to  get  at 
the  truth  of  the  matter. 

It  is  assigned  as  error  that  the  circuit  judge 
refused  to  make  an  order  compelling  the 
plaintiff  to  appear  personiiUy  at  the  trial,  so 
.  that  defendant  might  cross-examine  her  be- 
fore the  jury.  The  application  for  this  or- 
der was  made  by  the  defendant  before  the 
trial,  and  before  any  attempt  had  been  made 
to  take  the  plaintiff's  testimony  by  deposi- 
tion, or  otherwise.  The  circuit  judge  was 
correct  in  refusing  to  make  the  order  as  ap- 
plied for,  and  at  the  time  applied  for;  more- 
over, the  plaintiff  was  personally  present  at 
the  trial,  and  testified  before  the  jury,  so  that 
no  injury  resulted  to  defendant  from  the  re- 
fusal of  the  conrt  to  make  the  order. 

Several  errors  to  the  rulings  of  the  court  in 
excluding  evidence  offered  by  the  defendant 


are  assigned.  One  is  as  follows:  Mrs.  Mc- 
Beynolds  was  asked  on  cross-examination  if 
her  husband,  James  W.  McKeynolds,  did  not 
say  that  if  slie  did  not  swear  plaintiff's  child 
to  the  defendant  he  would  send  her  to  hell  in 
a  minute.  The  circuit  judge  refused  to  al- 
low her  to  answes  the  question.  The  con- 
tention of  the  defendant's  counsel  is  that 
James  W.  McReynoids  was  the  agent  of  the 
plaintiff  for  the  conduct  of  this  suit,  and  that 
all  of  bis  acts  and  declarations  in  relation 
thereto  should  have  gone  to  the  jury  as  the 
acts  and  declarations  of  the  plaintiff.  As 
proof  of  such  agency,  counsel  refer  to  an  af- 
fidavit made  by  the  plaintiff  during  the  prog- 
ress of  the  cause.  We  find  such  an  affida- 
vit in  the  record,  and  that  it  was  offered  in 
evidence  by  the  defendant,  but  excluded  by 
the  court,  and  made  a  part  of  the  record  by 
bill  of  exceptions.  But  no  error  has  been  as- 
signed to  the  action  of  the  court  in  exclud- 
ing thi)  affidavit,  so  that  it  is  not  before  us, 
and  we  cannot  look  to  it.  AVhether  it  would 
have  the  effect  contended  for  If  properly  be- 
fore us,  it  is  not  now  necessary  to  decide. 
But  we  think  the  witness  should  have  been 
allowed  to  answer  the  question  upon  the 
ground  that  her  answer  might  affect  her 
credibility  as  a  witness.  The  proof  shows 
that  James  W.  McReynoids  is  the  husband  of 
the  witness  Martha  J.,  and  the  father  of  the 
plaintiff,  and  that  they  live  with  him;  and 
there  is  proof  tending  to  show  that  he  is  a 
violent  and  desperate  roan,  and  that  be  was 
not  on  friendly  terms  with  tiie  defendant,  or 
with  his  wife's  father,  and  that  his  wife  and 
daughter  were  afraid  of  him.  There  is  also 
proof  tending  to  show  that  he  had  impor- 
tuned the  plaintiff  in  relation  to  this  suit, 
and  threatened  to  do  her  bodily  harm  if  she 
did  not  swear  her  child  to  the  defendant. 
There  was  also  proof  tending  to  show  tliat 
the  wife  and  daughter  made  statements  as  to 
the  paternity  of  the  child  which  were  Sit  va- 
riance with  the  statements  made  by  them  on 
the  witness  stand.  The  object  of  the  ques- 
tion propounded  was  to  show  by  Mrs.  Mc- 
Reynoids that  her  evidence  had  been  dictated 
or  influenced  by  her  husband.  If  he  did 
make  the  threat,  and  if  this  threat  inflnenced 
her  to  give  testimony  which  was  not  true, 
this  admission  from  her  would  have  destroyed 
her  credibility  as  a  witness;  or,  if  she  had 
admitted  the  threat,  but  denied  that  it  influ- 
enced her,  still  it  would  have  been  a  proper 
matter  to  be  left  to  the  jury,  as  affecting  her 
credibility;  and,  if  she  had  denied  both  the 
threat  and  influence,  the  defendant  might  be 
able  to  contradict  her.  As  the  question  was 
intended  to  draw  this  admission  from  her,  we 
tliink  that  she  should  have  been  allowed  to 
answer  it. 

We  find  that  the  charge  of  the  court  is  in 
the  main  correct,  but,  as  the  case  must  be  re- 
tried, we  do  not  deem  it  necessary  to  pass  up- 
on the  special  assignments  of  error  to  the 
charge,  or  any  other  assignments  of  error 
not  hereinbefore  considered,  and  we  intimate 
no  opinion  on  the  merits  of  the  case.    For 
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the  errors  indicated,  the  judgment  of  the  cir- 
cait  court  will  be  reversal,  and  the  cause  re- 
manded for  a  new  txi^. 


Gbatbs  et  al  t.  Reed. 
(Court  of  Appeals  of  KentwScy.    Not.  14, 1889.) 

TRUST8— LlABIUTT    VOB   DBBTB    OF    BKNSnOIABT. 

Oen.  St.  Ky.  o.  68,  art  1,  %  91,  provides  that 
estates  of  every  kind  held  In  trust  shall  be  subject 
to  the  debts  of  the  persons  for  whose  benefit  they 
are  held,  as  if  such  persons  owned  the  same  inter- 
est in  the  property  as  they  own  in  the  use  or  trust 
thereof.  uelcL,  that  the  estate  of  a  cestui  que  tnut 
is  properly  subjected  to  the  payment  of  a  note 
made  by  him  and  his  wife,  and  secured  by  mort- 
gage on  the  trust-estate. 

Appeal  from  circuit  court,  Fayette  county. 

"Not  to  be  officially  reported." 

This  was  an  action  by  Henry  S.  Beed,  as 
executor  of  Martha  Beed,  against  J.  D. 
Graves  and  Teresa  C,  his  wife,  and  O.  W.  C. 
Graves,  on  a  promissory  note  executed  by  the 
first  two  defendants,  and  secured  by  a  mort- 
gage, executed  by  all  the  defendants,  upon 
50  acres  of  land,  which  was  allotted  to  J.  D. 
Graves  as  his  portion  of  certain  land  devised 
toG.  W.  C.  Graves  in  trust  for  his  children, 
of  whom  J.  D.  Graves  was  one.  Plaintitf 
prayed  judgment  for  the  amount  of  the  note, 
with  interest  and  costs,  and  for  a  sale  of 
the  land  mentioned,  or  so  much  thereof  as 
might  be  necessary.  There  was  judgment 
accordingly,  and  defendants  appeal. 

C.  J.  Bronston,  for  appellants.  J.  M. 
Tanner,  for  appellee. 

Pkyok,  J.  The  only  question  made  ap- 
parent from  the  record  arises  as  to  the  lia- 
bility of  the  trust  fund  or  trust-estate  to  pay 
the  debt  of  the  appellee.  While  the  legal 
title  is  in  the  trustee,  the  beneficial  interest 
is  in  the  appellant,  and  the  estate  was  prop- 
erly eubjected  to  the  payment  of  the  debt 
Gen.  St.  0.  63,  §  21,  art.  1.  Judgment 
affirmed. 


HKNNwe's  Aum'b  v.  LouisyiLLE  Leather 
Go. 

(Court  of  Ap/peaU  of  Kentuchu-  Dea  7,  1889.) 
Dbath  bt  WBOsonn.  Act— Partibs— "Heib." 
The  word  "heir"  In  Gea.  St  Ey.  e.  87,  {  8, 
which  provides  that  "the  widow,  heir,  or  personal 
representative"  of  one  whose  life  is  lost  by  the 
willful  neglect  of  another  may  sua  the  person 
causing  the  death,  and  recover  punitive  damages, 
means  "child,"  and  does  not  include  parents  or 
collateral  relatives.  Following  Jordan's  Adm'r  t. 
RaUway  Co.,  11 8.  W.  Rep.  1013. 

Appeal  from  court  of  common  pleas,  Jeffer- 
son county. 

"Not  to  be  oflacially  reported." 

Aaron  Kohn,  A.  J.  Speckert,  and  D.  W. 
Baird,  for  appellant.  Byron  Bacon  and 
Earnest  JUacpherson,  for  appellee. 

Lewis,  C.  J.  This  is  an  action  by  the 
father  and  administrator  of  Frank  Ilenning, 
deceased,  a  child  seven  years  of  age,  to  re- ' 


cover  for  destruction  of  his  life  by  alleged 
willful  neglect  of  the  defendant,  appellee. 
According  to  ruling  in  Jordan's  Adm'r  v. 
BaUway  Co.,  11 S.  W.  Bep.  1013,  (decided  at 
the  last  term  of  this  court,)  demurrer  to  the 
petition  was  properly  sustained,  and  the 
judgment  dismissing  the  action  must  be  af- 
firmed. 


COHMOin^CAI<TH  V.  HOVBIOAK. 
(Court  of  Appeals  of  KentuOcu.    Nov.  19.1888.) 
Kdbdbb — E  vtDBKOB  — "WmfBBs—  iMPBACHmnrr— 

iNSTKuonoMS—AiairDiatxT— Bills  ot  Exobp- 

noNs. 

1.  On  a  trial  for  murder  a  witness  may  use  a 
digram  of  the  place  where  the  killing  occuiTed, 
which  he  has  verified  by  observation  and  measure- 
ment. 

2.  Where  a  witness  for  the  state  testifies  on 
cross-examination  that  he  did  not  make  certain 
statements  out  of  oourt,  as  to  which  he  was  not  di- 
rectly examined,  and  wbloh  are  merely  collateral, 
defendant  cannot  impeach  Um  by  showing  tluit  be 
did  make  suoh  statements. 

8.  Where  defendant's  testimony  as  to  an  al- 
leged conversation  with  a  certain  person  is  ex- 
cluded, it  is  proper  to  refuse  to  allow  the  other  per- 
son to  testify  thereto. 

4.  Defendant  testified  that,  about  a  year  before 
the  killing,  deceased  bad  applied  to  him  as  a  phv- 
sician ;  told  him  that  he  had  seduced  a  certain  girl, 
and  had  given  her  medicine,  from  which  she  was 
suffering,  and  wanted  defendant  to  relieve  her; 
that,  on  defendant's  refusing,  deceased  became 
angry,  and  threatened  him.  Held,  that  it  was 
oompetent  for  the  state  to  show,  as  tending  tooon- 
tradiot  this  testimony,  that  at  the  time  indicated 
there  was  nothing  the  matter  with  the  girL 

6.  Evidence  is  admissible  as  to  defendant's 
general  character  for  morality  and  truthfulness  at 
the  time  he  testifies,  and  it  nsed  not  relate  to  tlie 
time  of  the  killing/ 

6.  Dangertodefendantfromdeoeased, Incurred 
by  defendant's  own  wrongful  act,  and  rendered 
ezousable  on  the  part  of  deceased  therein,  is  no  ex- 
cuse for  killing  deceased. 

7.  It  was  proper  to  modify  an  instmotlon  that 
if  defendant,  without  malice,  in  sudden  heat  and 
passion,  but  not  in  necessary  self-defense,  killed 
deceased,  he  was  goiltyof  voluntary  manslaughter, 
"but  mere  words,  however  opprobrious  or  iosolt- 
Ing,  are  not  sufficient  provocation  to  reduce  a  kill- 
ing from  murder  to  manslaughter,"  by  striking 
oat  the  words  quoted. 

8.  It  is  improper  to  instruct  specially  as  to  a 
mere  matter  of  evidence  already  before  the  jury, 
and  thus  give  undue  prominence  thereto. 

9.  Allowance  of  an  amendment  to  an  affidavit 
for  a  continuance  by  defendant,  and  the  granting 
of  a  continuance  thereon,  are  within  the  duoretion 
of  the  trial  court. 

10.  Crlm.  Code  Ky.  i  38S,  provides  that  bills  of 
exception  in  oriminu  cases  shall  be  prepared,  set- 
tled, and  signed  as  in  civil  cases.  Civil  Code  Ky. 
S  SS7,  subsecs.  8,  6,  provide  that  If  the  bill  of  ex- 
ceptions be  approved  by  the  judge  he  shall  sign  it, 
and,  if  not  approved,  he  shall  correct  it;  that  one 
objecting  to  the  judge's  corrections  may  file  his  ex- 
ceptions as  written,  if  attested  by  the  affidavit*  of 
two  by-standers ;  and  that  where  a  trial  Judge  does 
not  preside  when  a  motion  for  new  trial  ia  over- 
ruled the  bill  of  exceptions  may  be  certified  bv  by- 
standers. Heid,  that  where  a'trlal  judge  refuses 
to  sign  a  bill  of  exceptions  it  mi^  be  oerti£ed  by 
by-standers. 

Appeal  from  circuit  court,  Taylor  oonnty; 
W.  E.  BU8.SBLL,  Judge. 

"To  be  officially  reported." 

Thomas  J.  Houiigan  was  convicted  of  mur- 
der, and  was  granted  a  new  trial.  The  com- 
monwealth appeals.     Instruction  No.  2,  re- 
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frrred  to  In  the  opinion,  was  as  follows:   "If 
the  jury  believes  from  the  evidence,  to  the 
exclusion  of  a  reasonable  doubt,  the  accused, 
at  the  time,  place,  in  the  manner,  and  with 
the  weapon  stated  in  instruction  No.  1,  did 
unlawfully  and  feloniously  shoot  and  liill 
Samuel  B.  Hays,  not  in  his  necessary  or  ap- 
parently necessary  self-defense,  from  death 
or  Kreat  bodily  harm,  but  without  malice,  in 
sudden  heat  and  passion,  then  the  j  u  ry  should 
find  the  accused  guilty  of  voluntary  man- 
slaughter, and  fix  his  punishment  at  conflne- 
nient  in  the  penitentiary  for  a  term  not  less 
than  two  nor  more  than  twenty-one  years," 
—the  court  atrilcing  out  the  following:  "  But 
mere  words,  however  opprobrious  or  Insult- 
ing, are  not  sufficient  provocation  to  reduce 
a  Itilling  from   murder  to  manslaugliter." 
Instruction  No.  3,  aslced  by  the  common- 
wealth, was  as  follows:   "If  the  jury  believe 
from  the  evidence  that  defendant,  at  the  time 
be  killed  Sam  B.  Hays,  if  he  did  kill  him,  had 
reasonable  grounds  to  believe,  and  did  be- 
lieve, that  he  was  then  and  there  in  danger 
of  death,  oi-  great  bodily  harm,  at  the  hands 
of  the  deceased,  and  that  he  had  no  other  ap- 
parently safe  means  of  escape,  they  should  ac- 
quit, unless,  by  bis  wrongful  act,  defendant 
made  the  harm  or  danger  to  himself  neces- 
sary or  excusable  on  the  part  of  deceased;  in 
which  event  they  cannot  acquit  on  the  ground 
of  self-defense."     Instruction  marked  "li" 
was  as  follows:  "The  court  instructs  the  jury 
that  it  is  admitted  by  the  commonwealth  as 
true  that  within  twelve  months  before  the 
killing  of  Sam  Hays,  said  Hays,  at  Uiley's 
Station,  in  Martin  county,  Ey.,  threw  de- 
fendant's sadiJle-pockets  out  of  Hays'  store, 
and  cursed  and  abused  defendant." 

Pinley  Shuck,  for  the  Commonwealth. 
AvriU  <t  Russell,  for  appellee. 

H01.T,  J.  At  the  June  term,  1889,  of  the 
Taylor  circuit  court,  the  appellee,  Thomas  J. 
Uourig^n,  was  convicted  of  murder  for  kill- 
ing of  his  brother-in-law,  Samuel  B.  Haya. 
and  bis  punishment  fixed  by  the  jury  at  con- 
finement in  the  penitentiary  fur  life.  A  new 
trial  was  granted.  During  the  progress  of 
the  trial  the  commonwealth  excepted  to  vari- 
ous decisions  of  the  court,  and  now,  although 
the  case  has  not  been  finally  disposed  of,  it 
questions  by  appeal  their  correctness,  in  or- 
der that  there  may  be,  iu  the  language  of  the 
Criminal  Code,  a  "correct  and  uniform  admin- 
nistrationof  the  criminal  law."  Its  righttoap- 
peal,  although  there  lias  been  no  final  disposi- 
tion of  the  case,  was  declared  in  the  case  of 
Cum.  V.  Matthews,  ante,  333,  (decided  by  this 
court  on  November  14, 1889.)  It  is  now  ur^ed 
in  its  behalf  thai  no  error  was  committed 
upon  its  part  upon  the  trial  of  this  case;  that 
a  new  trial  was  therefore  improperly  granted ; 
and  that  this  court  should  reverse  the  order 
granting  it,  and  by  mandate  order  a  judg- 
ment to  be  entered  in  conformity  to  the  ver- 
dict. Where  the  only  question  presented  is 
whether  a  new  trial  should  be  granted,  the 
law  has  wisely  left  it  to  the  judgment  of  the 


trial  court.  It  witnesses  the  entire  conduct 
of  the  trial.  It  has  every  opportunity  to 
know  whether  it  has  l>een  a  fair  one.  and  con- 
ducive to  justice,  both  to  the  public  and  the 
individual.  Section  281of  our  Criminal  Code 
has  therefore  provided  that  its  decision  up- 
on a  motion  for  a  new  trial  shall  not  be  sub- 
ject to  exception. 

We  will  now  inqnire  as  to  the  correctness 
of  the  decisions  of  the  court  of  which  the 
state  complains.  After  it  had  overruled  a 
motion  by  the  appellee  to  continue  the  case, 
based  upon  Ills  written  affidavit,  it  allowed  an 
amended  afliilavit  to  be  filed,  and  then  held 
that  it  would  continue  the  case,  unless  the 
commonwealth's  attorney  admitted  the  truth 
of  the  matters  stated  in  the  affidavits.  Tliis 
was  a  matter  in  the  discretion  of  the  court. 
If  an  iron  rule  were  established,  forbidding 
the  amendment  under  any  and  all  circum- 
stances of  an  affidavit  for  a  continuance,  it 
would  be  devoid  of  reason,  and  would  often 
result  in  injustice. 

It  is  u  rged  upon  the  part  of  the  appellee  that 
no  question  arising  during  the  trial  can  be 
considered  by  this  court,  Itecause,  as  is 
claimed,  there  is  no  bill  of  exceptions.  The 
judge  below,  acting  upon  the  idea,  doubtless, 
that  there  could  be  no  appeal  by  the  common- 
wealth, in  the  absence  of  a  final  judj^ment, 
refused  to  sign,  or  even  consider,  any  bill  of 
exceptions.  One  was  tendered  in  open  court 
upon  the  part  of  the  state,  and  the  court 
asked  to  sign  it,  and  then  to  order  it  to  be 
filed.  If  satisfactory  to  him,  the  judge  should 
have  signed  it.  If  not,  be  should  have  cor- 
rected it,  or  had  it  done,  and  then  signed  it. 
Upon  its  refusal,  upon  the  ground  that  no 
bill  of  exceptions  was  proper  in  the  case,  the 
affidavits  ol  several  by-standers  were  attached 
to  the  bill,  stating,  in  substance,  that  it  con- 
tained a  true  version  of  what  took  place  up- 
on the  trial.  All  this  Is  shown  by  the  record 
before  us.  Section  282  of  the  Criminal  Code 
provides  that  the  bill  of  exceptions  in  a  crim- 
inal cause  shall  be  prepared,  settled,  and 
signed  as  in  civil  cases;  and  subsections  3, 5, 
§  337.  Civil  Code,  are:  "(3)  If  thebiU  of  ex- 
ceptions be  approved  by  the  judge,  he  shall 
sign  it,  and  it  shall  be  filed  as  part  of  the 
record,  but  not  spread  at  large  on  the  order 
book.  If  not  approved,  lie  shall  correct  it,  or 
suggest  the  correction  to  be  ma>le,  and  sign 
it.  A  party  objecting  to  the  judge's  correc- 
tion of  an  exception,  which  purports  to  state 
the  evidence,  may,  within  five  days  after  the 
bill  is  signed,  file  the  exception  as  written  by 
him,  if  its  truth  be  attested  by  the  affidavits 
of  two  by-standers."  "(5)  If  the  judge  wiio 
presided  at  the  trial  do  not  preside  when  a 
motion  for  a  new  trial  is  overruled,  the  bill  of 
exceptions  may  be  certified  by  by-standers. " 
Prior  to  the  adoption  of  the  Code  of  Practice, 
if  a  judge  refused  to  sign  any  bill,  it  could  be 
certified  by  by-standers.  Kennedy  v.  Trus- 
tees, 4  J.  J.  Marsh,  543;  Arnold  v.  Leathers, 
2  Dana,  287.  If  this  be  not  still  the  law, 
then  in  case  of  a  refusal  a  party  would  be 
remediless.     It  has  been  held  by  this  court 
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that  where  a  judge  certifies  by  bill  his  own 
rulings,  and  the  exceptions  thereto,  it  cannot 
be  cuatroverted  by  affldavits,  although  what 
he  may  certify  aa  the  evidence  in  the  case  may 
be  so  controverted  when  in  the  form  of  a  bill 
of  evidence.  Garrott  v.  Batliff,  83  Ky.  884. 
In  this  case,  however,  he  refused  to  sign  any 
bill.  It  was  held  in  Hayden  v.  Ortkeiss,  83 
Ey.  396,  that  where  further  time  is  given  to 
prepare  and  present  a  bill,  and  the  absence, 
by  reason  of  death  or  otherwise,  of  the  judge 
who  presided  at  the  trial  prevents  its  being 
signed  by  him  within  the  allotted  time,  that 
it  may  be  certiQed  by -bystanders;  and,  in  our 
opinion,  a  fair  construction  of  all  tlie  Code 
provisions  relating  to  this  subject,  consider- 
ing also  the  rule  existing  prior  to  their  adop- 
tion, authorizes  such  a  course  in  acase  where 
the  judge  refuses  to  sign  any  bill  wliatever. 

Upon  the  trial  the  court  erroneously  refused 
to  let  a  witness  use,  or  even  refer  to,  a  dia- 
gram of  the  place  wliere  the  killing  occurred, 
although  the  witness  had  by  actual  observa- 
tion and  measurement  verified  it  Such  a 
course  is  often  necessary'  to  a  correct  under- 
standing of  the  case  by  the  jury. 

A  witness  was  introduced  by  the  8tate,and 
upon  his  main  examination  testified  to  the  cir- 
cumstances of  the-  killing  as  he  saw  them. 
Upon  cross-examination,  he  was  made  to  say 
that  he  did  not  at  a  certain  time  and  place 
say  that  he  would  make  it  hot  for  the  father 
of  the  deceased  when  he  came  over  to  Camp- 
bellsville;  and  that  a  month  or  two  before  the 
killing,  or  at  any  time,  he  did  not  say  that  he 
had  heard  the  deceased  say  he  was  going  to  put 
on  a  false  face,  and  go  to  Tom  Hourigan's, 
and  beat  him  nearly  to  death,  if  he  did  not  kill 
bim.  Subsequently  the  accused  was  permitted, 
by  way  of  contradiction,  to  call  a  party,  and 
prove  that  the  witness  did  make  such  state- 
ments. This  should  not  have  been  permitted. 
The  matter  to  which  the  contradiction  i-elated 
was  drawn  out  by  the  cross-examination  by 
the  accused  of  the  state's  witness.  The  state- 
ment was  not  competent  as  substantive  testi- 
mony. It  was  ns  inter  alios.  The  credit  of 
a  witness  may,  of  course,  be  impeached  by 
proof  that  he  has  made  statements  oat  of 
court  contrary  to  those  made  in  court,  and 
considerable  latitude  is  allowed  in  this  direc- 
tion; but  if  they  relate  to  a  collateral  fact,not 
relevant  to  the  issue,  this  cannot  be  done. 
Tlie  question  is  wtiether  the  matter  Is  alto- 
gether irrelevant.  Clearly,  what  the  witness 
may  have  said  to  the  third  party  was  so  In 
this  instance.  The  witness  made  no  volun- 
tary statement  as  to  it,  nor  did  the  main  ex- 
amination relate  to  it  in  the  least.  He  was 
asked  as  to  it  for  the  sole  purpose  of  contra- 
diction; and  a  witness  cannot  be  cross-exam- 
ined as  to  a  distinct,  collateral  matter  for  such 
a  purpose.  Crittenden  v.  Com.,  82  Ky.  164; 
1  Greenl.  Ev.  §  462;  2  Phil.  Ev.  900. 

Tlie  conversation  between  Miss  Yowell  and 
the  accused,  as  detailed  by  the  latter,  was 
subsequently  excluded  by  the  court;  and  it 


therefore  properly  refused  to  let  her  testify  as 
to  It,  or  whether  it  ever  occurred. 

The  appellee  also  testiOed  that  about  a  year 
before  the  killing  the  deceased  applied  to  hita 
as  a  physician,  to  prescribe  for  a  young  lady, 
the  deceased  telling  him,  in  substance,  at  tlie 
time  that,  having  seduced  her,  he  bad  given 
her  medicine,  from  which  she  was  suffering, 
and  that  ho  wanted  the  accused  to  relieve  her; 
and  that  upon  his  refusing  to  do  so  the  de- 
ceased became  very  angry  at  him, — threat- 
ened to  whip  him,  and  said  he  would  make 
him  sorry  for  it.  The  commonwealth,  byway 
of  contradiction,  thereafter  offered  to  prove 
by  the  young  lady,  her  mother,  and  step- 
father, that  at  the  time  indicated  there  was 
nothing  the  matter  with  her.  It  is  true,  their 
testimony  would  not  have  shown  conclusive- 
ly that  the  conversation,  as  detailed  by  the  ac- 
cused, never  took  place,  but  it  wonld  have  so 
tended;  and,  while  but  an  indirect  contra- 
diction, yet  it  was  competent,  to  enable  the 
Jury  to  judge  of  the  probability  of  its  ever 
having  taken  place. 

The  testimony  offered  by  the  common- 
wealth as  to  the  statements  of  the  accused 
to  various  parties  as  to  why  his  wife,  who 
was  a  sister  of  the  deceased,  had  left  him,  was 
not  competent.  It  had  not  sufficient  t>earing 
upon  the  issue  to  authorize  its  introduction, 
nor  did  it  go  far  enough,  by  way  of  contra- 
diction of  anything  to  which  the  accused  had 
testified,  to  make  it  competent.  It  tlie 
cause  of  the  difference  between  the  accused 
and  his  wife  was  proper  for  investigation  up- 
on this  trial.  It  would  have  been  endless. 

Witnesses  were  called  by  the  state  and 
asked  as  to  the  general  character  of  the  ac- 
cused for  morality  and  truthfulness  at  the 
time  he  testified  in  the  case.  This  whs  proper. 
The  inquiry  should  have  related  to  that  time, 
and  the  court  incorrectly  held  that  it  must 
relate  to  the  time  of  the  killing.  Mitchell  v. 
Com.,  78  Ky.  219. 

The  court  properly  modified  instruction  No. 
2,  relaUng  to  manslaughter,  by  striking  out 
the  words,  "but  mere  words,  however  oppro- 
brious or  insulting,  are  not  sufficient  provoca- 
tion to  reduce  a  killing  from  murder  to  man- 
slaughter. " 

Instruction  No.  8,  asked  by  the  common- 
wealth, relative  to  self-defense,  should  have 
been  given.  If  the  accused,  by  his  own  wrong- 
ful act  towards  the  deceased,  had  made  any 
danger  tohimself  necessary  or  excusable  npoa 
the  part  of  the  deceased,  then  the  accused  had 
no  right  to  present  such  danger  as  an  excuse 
for  taking  the  life  of  the  deceased.  Instruction 
B,  asked  by  the  defense,  was  inaproperly 
given.  It  relates  merely  to  a  matter  of  evi- 
dence wliich  was  already  before  the  jury,  and 
undue  prominence  should  not  have  been  thus 
given  to  it. 

Save  as  Indicated,  the  jury  appear  to  have 
been  properly  instructed,  and  this  opinion  is 
ordered  to  be  certified  to  the  lower  court  as 
the  law  of  the  case. 
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Fo^vERs  e.  Betnolds. 
(Coitit  vf  Appenlt  of  KentuOeu-    Dec  6,  1886.) 

DiSqOALIFIOATION  OF  Jtn)0«— TlUIISFBll. 

1.  Where  a  case  is  Improperly  transferred, 
Uder  CarroU's  Code  Ky.  {  886,  providing  for  a 
tiansfar  from  the  vice-chancellor's  court  to  the 
Jefferson  common  pleas,  npon  an  affidavit  that  the 
vice-chancellor  wiu  not  try  the  case  impartially, 
the  fact  that  the  party  against  whose  objection  the 
transfer  was  mar^  has  had  an  impartial  trial  does 
not  care  the  error. 

3.  Objection  to  the  transfer  of  a  case  is  prop- 
erly made  in  the  court  where  the  suit  was  institut- 
ed, and  a  motion  to  remand,  in  the  oourt  to  which 
the  case  is  sent,  Is  unnecessary,  as  theezoeption  to 
the  error  reserved  at  the  time  of  the  transfer  fol- 
kiws  the  record  to  the  court  of  appeals. 

On  appUcatioo  for  rehearing.  For  former 
report,  see  ante,  298. 

"To  be  officially  reported." 

Malt  O^Doherty  and  R.  T.  Colston,  for  ap- 
pellant. C.  B.  Seymour  and  Bamett,  Miller 
(t  Bamett,  for  appellee. 

Pbtob,  J.  The  argument  embodied  in  the 
petition  for  a  rehearing  is  that  appellant  ob- 
tained a  fair  and  impartial  trial  in  the  court 
to  which  the  case  was  transferred,  and  for 
that  reason  he  Is  not  prejudiced  by  the  ruling 
of  the  court  in  which  the  transfer  was  origi- 
nally nuuie.  If  the  fact  is  that  the  substan- 
tial rights  of  a  party  liave  not  been  affected 
because  the  trial  was  an  impartial  one,  then 
it  must  follow  that,  if  an  objection  had  been 
made  in  the  court  to  which  the  case  was  re- 
manded that  the  transfer  was  contrary  to 
law,  it  could  not  have  availed,  for  the  same 
reason.  We  think,  wbeie  the  case  is  insti- 
tuted in  the  proper  oourt,  and  a  transfer 
made  to  another  court,  under  this  section  of 
the  statute,  without  legal  cause,  over  the  ob- 
jection of  the  party  uppoRing  the  transfer, 
tliat  it  does  affect  his  substantial  rights,  and 
this  court  will  not  inquire  whether  the  trial 
was  properly  conducted  and  determined  in 
the  court  to  which  the  case  was  carried. 

TIte  only  question  is,  should  the  objection 
and  exception,  in  a  case  like  this,  be  made  in 
the  court  transferring  the  case,  or  in  the 
court  to  which  the  case  is  sent?  The  objec- 
tion was  made  where  the  suit  was  instituted, 
and  a  decision  adverse  to  the  plaintiff,  (now 
appellant;)  and  if  the  same  objection  had 
been  raised  in  the  court  trying  the  case,  and 
tliat  court  bad  held  that  the  transfer  was 
improper,  then  the  plaintiff  would  have  bad 
conflicting  opinions  from  two  courts  of  equal 
dignity  and  jurisdiction,  and  denied  a  trial 
by  both,  when  the  litigant  was  certainly  en- 
titled to  be  heard  in  the  one  court  or  the  oth- 
er. The  objection  had  been  made  in  the  court 
where  the  action  was  instituted,  and  became 
a  part  of  the  record  when  transferred  from 
tiie  proper  jurisdiction.  Tlie  court  trying 
the  case,  as  well  as  the  parties  and  counsel, 
bad  uotice  of  the  objection;  and  it  was  not 
necessary  to  make  a  motion  to  remand  when 
it  was  the  duty  of  the  court  to  try  the  case, 
subject  to  the  exception  that  haid  already 
been  taken  to  the  proceeding.    That  cases  re- 


lating  to  a  change  of  venue,  and  heretofore 
decided,  bear  some  analogy  to  this  class  of 
cases  is  conceded ;  but  those  were  cases  where 
the  party  applying  for  a  change  of  venue  had 
failed  to  file  the  record  within  the  time  re- 
quired by  the  statute,  in  the  court  to  which 
the  transfer  was  made,  or  for  causes  that  did 
not  arise  or  exist  in  the  court  from  which  the 
transfer  was  made,  and  therefore  the  neces- 
sity of  making  a  motion  to  remand. 

There  can  be  no  doubt,  as  a  general  rolo, 
where  a  trial  has  been  had  by  a  court  having^ 
juriadiution  of  the  subject-matter,  the  parties- 
appearing  in  Uie  conduct  of  the  trial  and 
making  no  objection,  that  it  is  too  late  to 
raise  the  question  after  verdict,  or  in  this 
oourt,  for  the  first  time.  In  this  case,  how- 
ever, the  appellant  is  brought  into  court 
against  bis  consent,  upon  an  affidavit  that 
has  been  adjudged  to  be  sufficient  by  one- 
judge,  and  to  require  the  judge  presiding  in 
the  court  in  which  the  trial  was  had  to  pass 
on  the  same  facts  would  produce  a  legal  bat- 
tledoor  t>etween  the  two  upon  an  issue  that 
when  decided  would  not  be  final,  and  leave 
the  appellant  in  court  without  the  power  to 
compel  either  tribunal  to  hear  his  case.  In 
the  case  of  Yinaen  v.  Lockard,  7  Bush,  458, 
no  objection  was  made  to  the  transfer  fronv 
the  Lawrence  court  to  the  Greenup  cii-cuit, 
and  this  court  held  that,  as  no  objection  wa» 
ma<le  in  the  latter  court  to  the  venue.  It  was 
too  late  to  make  the  question  in  this  court. 
This  statute  being  considered  is  one  pecu- 
liar in  its  character,  and  should  be  so  con- 
strued with  reference  to  its  practical  effect  as 
will  insure  to  parties  litigant  a  trial  in  the 
one  venue  or  the  other.  The  judge  may,  for 
personal  reasons  not  disclosed,  decline  to  try 
the  case,  and  a  change  to  some  other  tribunal 
is  made  necessary;  and  in  such  a  case  it  is  not 
proper  for  the  oourt  trying  the  case  to  inquire 
into  the  reasons  influencing  the  judge  to  de- 
cline presiding  at  the  trial.  Where,  however, 
the  record  shows,  by  an  order  spread  upon  the 
order  book  or  by  a  bill  of  exceptions,  that  tlie 
judge  leaves  the  bench  because  of  an  affidavit 
making  objections  to  his  presiding,  the  affida- 
vit being  clearly  defective,  it  is  error,  when 
exceptions  are  reserved,  to  transfer  the  case; 
and,  to  prevent  conflicting  opinions,  arising 
on  purely  legal  questions,  that  are  not  flnai 
between  courts  of , similar  jurisdiction,  the 
court  to  whom  the  case  is  transferred  should 
try  the  case,  and,  exceptions  being  reserved 
at  the  time  the  transfer  is  made,  the  error 
will  follow  the  record  to  this  court.  Any 
other  construction  of  this  provision  of  the 
statute  would,  in  effect,  nullify  it,  and  often 
result  in  denying  a  trial,  leaving  the  pnrties 
without  a  remedy.  While  interlocutory  or- 
ders and  rulings  may  ordiuarily  be  disregard- 
ed at  any  time  during  trial,  in  this  character 
of  case  the  ruling  should  be  regarded  as  made 
by  the  same  court;  and,  therefore,  the  excep- 
tions bulbg  reserved  in  the  court  where  the 
action  was  instituted,  the  error  will  be  avail- 
able in  this  oourt.    Petition  overruled. 
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PADT70AR  Lumber  Ck>.  v.  Faduoah  Watsr 
Supply  Co. 

(Court  cf  Appeals  of  Kentucliv.    Dea  8,  1889.) 

Watbk  Companibs  — Bbbaoh  o»  Contract— Pak- 

TIB8. 

1.  Where  the  contract  of  a  water  company  with 
a  city  declares  that  it  is  made  for  the  benefit  of  the 
inhabitants,  and,  inter  alia,  for  the  protection  of 
private  property  against  destruction  by  fire,  the 
owner  of  property  which  is  taxed  for  water-rent, 
and  is  destroyed  by  fire  through  the  company's 
failure  to  supply  a  sufficient  quantity  of  water  to 
extinguish  the  same,  may,  in  nis  own  name,  sue 
the  oompanr  on  its  contract  with  the  city,  under 
Civil  Code  Ky.  i  18,  which  requires  that  every  ac- 
tion must  be  prosecuted  in  the  name  of  the  real 
party  in  interest. 

2.  As  the  contract  contemplates  a  supply  of 
water  sufficient  to  usually  extinguish  fire  before 
serious  injury  ensues,  and  as  the  only  exemption 
from  liability  contained  therein  is  for  damages  oc- 
casioned in  the  exercise  of  due  diligence,  while  re- 
pairing or  extending  the  works  on  notice,  the  nec- 
essary inference  is  that  the  company  would  be  lia- 
ble for  damages  resulting  from  its  failure  to  so 
furnish  water  sufficient  to  extinguish  fires,  In  the 
absence  of  such  excuse. 

8.  The  provisions  of  the  contract  anthorlzing 
the  city  to  rescind  it  for  failure  of  the  company  to 
furnish  an  adequate  supply  for  five  months,  and 
that  the  rents  should  cease  in  case  the  water  sup- 
ply was  cut  off  more  than  five  days,  do  not  release 
the  company  from  liability  for  its  non-perform- 
anoe  while  the  contract  is  in  force. 

4.  The  destruction  of  plaintiff's  property  by 
fire  Is  such  a  proximate  result  of  the  company's 
negligence  in  failing  to  supply  a  sufficient  quan- 
tity of  water  as  entities  him  to  a  recovery. 

Appeal  from  court  of  common  pleas,  Mo- 
Cracken  county. 

"To  be  officially  reported." 

Husbands  <t  Husbands  and  OUbert  A  Reed, 
for  appellant.  Burnet  <&  Dallam,  for  ap- 
pellee. 

Lewis,  C.  J.  The  buildings,  machinery, 
and  other  property  of  appellant,  a  corpora- 
tion engaged  In  the  lumber  and  planing-mill 
business  in  the  city  of  Paducah,  having  been, 
in  1887.  destroyed  by  fire,  it  instituted  this 
action  to  recover  damages  therefor  of  appel- 
lee, also  a  corporation;  and  the  city  of  Padu- 
cah, having,  as  alleged,  refused  to  join  as 
plaintiff,  was  made  likewise  defendant  to  the 
action,  though  no  recovery  against  it  is 
sought. 

In  the  petition  it  is  stated,  in  substance, 
that  in  consideration  of  |he  grant  by  the  city 
of  Paducah  to  appellee,  as  assignee  of  one 
Jones,  of  the  franchise  and  right  to  con- 
struct, maintain,  and  operate  for  the  term  of 
40  years  water- works,  including  the  laying 
of  pipes  and  erection  of  hydrants  in  all  the 
streets,  avenues,  and  public  grounds  of  the 
city,  and  agreement  to  pmy  $40  annual  rent 
for  each  of  150  hydrants,  besides  the  privi- 
lege given  to  charge  and  collect  of  the  in- 
habitants limited  rates  for  private  use  of 
water,  appellee  agreed  to  erect  upon  a  plat- 
form 50  feet  high  a  stand-pipe,  22  feet  in  di- 
ameter, and  175  feet  high,  with  wlfich  was  to 
be  connected  the  conducting  pipes  and  hy- 
drants mentioned,  and  also  two  pumping  en- 
gines, each  having  capacity  to  force  into  the 


stand-pipe  2.000.000  gaUons  of  water  every 
24  hours,  and  to  keep  a  head  of  water  sufiB- 
cient  to  throw  from  any  eight  of  the  hydrants 
simultaneously,  and  for  five  consecutive 
hours  (it  any  one  period  of  time,  streams 
through  50  feet  of  hose  100  feet  hi^h,  all 
which  works  were  completed  and  put  in 
operation  in  1885;  that  appellee  also  agreed 
to  have  in  the  stand-^pipe  and  conducting 
pipes  at  all  times  a  supply  of  water  sufficient 
to  afford  a  head  or  pressure  requisite  for  all 
domestic,  manufacturing,  and  fire-protection 
purposes,  for  all  the  inhabitants  and  prop- 
erty of  the  city,  and  to  increase  the  numlwr 
and  length  of  hydrants  and  pip>es  when  nec- 
essary to  meet  demands  of  the  city  and  citi- 
zens ;  that  said  contract  was  made  with  ap- 
pellee by  the  city  of  Paducah  for  the  use  and 
benefit  of  all  its  property  owners  and  inhab- 
itants, and  appellant's  property  was,  from 
1885  until  destroyed  by  tire,  in  common  with 
that  of  others,  taxed  at  its  full  value  to  raise 
money  with  which  to  pay  said  hydrant  rents. 
It  is  further  stated  that,  under  a  contract 
directly  between  them,  there  had  been  erect- 
ed, previous  to  the  fire,  on  the  same  lot  where 
the  burned  property  was  situated,  two  hy- 
drants, one  within  80,  and  the  other  70,  feet 
of  the  place  where  the  fire  originated,  and 
connected  by  pipes  with  the  water-main,  to 
be  used  by  appellant  to  extinguish  fires,  and 
for  steam  purpose,  for  which  it  had  been  {lay- 
ing rent  to  appellee,  and  that  in  considera- 
tion thereof  appellee  had  agreed  to  furnish 
and  have  ready  at  &11  times  water  sufficient 
to  throw  streams  through  hose  kept  by  ap- 
pellant in  proper  condition,  to  be  connected 
with  the  two  hydrants,  the  height  provided 
fur  in  said  contract  between  appellee  and  the 
city  of  Paducah;  that  the  fire  originated  in  a 
woiod  building  situated  on  the  lot  of  appel- 
lant, and  connected  with  its  other  properly, 
though  occupied  at  the  time  by  another,  but 
said  Are  occurred  witliout  any  fault  or  n«^- 
ligence  of  appellant  or  its  servants,  and  it 
could  and  would  have  been  extinguished  be- 
fore doing  damage  U^  the  property  of  appel- 
lant if  there  had  been  the  stipulated  quantity 
of  water  in  the  stand-pipe  and  conducting 
pipes,  or  the  pumping  machinery  had  been  in 
readiness  to  operate,  and  the  engineer  and 
servants  of  appellee  had  been  present  to  set 
it  in  motion;  for  immediately  after  the  fire 
commenced,  and  l)efore  it  had  done  any  dAn- 
age,  or  extended  to  the  premises  then  occupied 
by  appellant,  hose  pipes  in  good  order  were 
attached  to  the  two  private  hydrants,  and  car- 
ried to  within  five  or  six  feet  of  the  Are,  for 
the  purpose  of  applying  water  to  it.  There 
were  besides  four  or  five  double  nuzzle  fire  hy- 
drants, one  within  12  and  two  within  60  feet 
of  the  property  burned,  and  all  near  enough 
to  extinguish  fire  on  any  part  of  said  lot;  and 
experienced  firemen  employed  by  the  city  uf 
Paducah  were  present  on  the  ground  within 
10  minutes  or  less  after  the  fire  started,  and 
had  hose,  suitable  and  in  good  condition,  at- 
tiiched  to  the  hydrants.  But  that,  notwith- 
standing it  bad  since  1885  been  receiving 
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from  tbe  city  of  Paducah  the  agreed  hydrant 
rent,  and  from  numerous  inhabitants  thereof, 
appellant  included,  large  sums  of  money  for 
water  furnished  to  them,  appellee,  in  viola- 
tion of  said  contract,  and  without  excuse,  re- 
fused and  neglected  to  have,  when  said  fire 
commenced,  the  stipulated  quantity  of  water 
in  the  stand-pipe,  and  for  more  than  one 
hour  after  the  alarm  was  given,  and  the  city 
firemen  had  arrived  and  attached  hose  to  the 
hydrants,  neglected  to  start  the  pumping 
machinery,  or  to  have  its  engineer  or  other 
servant  present  for  the  purpose,  so  that,  al- 
though when  water  was  in  the  stand-pipe  at 
the  height  of  75  feet  streams  could  be  forced 
through  liose  attached  to  the  two  private  hy- 
drants 75  feet  high,  and  higher  when  press- 
ure was  applied  by  the  pumping  machinery, 
the  streams  passing  through  tbe  hose  when 
apjilied  at  the  incipiency  of  tbe  fire  did  not 
reach  10  feet,  and  were  so  weak  as  to  be  ut- 
terly useless,  nor  was  there  suflSoient  head  of 
water  to  force  a  stream  through  any  Icind  or 
length  of  hose  as  much  as  25  feet,  by  reason 
of  which  refusal  and  neglect  appellant's 
property  was  burned  and  destroyed. 

The  grounds  of  demurrer  are,  in  substance, 
that  llie  facts  stated  in  the  petition  and 
amendments  do  not  constitute  a  cause  of  ac- 
tion in  favor  of  tbe  [HaintiS  against  the  de- 
fendant, which  we  will  treat  as  involving 
two  questions:  (1)  Whether  there  is  vested 
in  tbe  plaintiff  (appellant)  such  leg.il  interest 
in  the  contract  between  the  city  of  Paducah 
and  the  defendant  (appiellee)  as  to  authorize 
it  in  any  event  to  prosecute  an  action  in  its 
own  name,  and  for  its  own  benefit.  (2) 
Whether  appellee  can  be  legally  made  liable 
in  damages  for  the  alleged  breach  of  con- 
tract. 

Clearly  appellant  had  a  right  to  sue  for  a 
breach  of  the  distinct  contract  set  out  in  the 
petition,  by  which,  in  consideration  of  rent 
paid  for  use  of  the  two  hydrants  on  its  own 
lot,  water  was  agreed  to  be  furnished  directly 
to  it  by  appellee.  But  we  will  consider  the 
two  questions  first  stated  as  they  arise  on  the 
contract  between  appellee  and  the  city  of  Pa- 
ducah. Authorities  in  some  of  the  states 
bold  the  freneral  rule  to  be  that  the  plaintiff 
in.  an  action  on  contract  must  be  a  person 
from  whom  tbe  consideration  actually  moved, 
and  that  a  stranger  to  the  consideration  can- 
not ane  on  a  contract.  But,  we  think,  if 
there  be  in  fact  consideration  for  a  promise 
or  engagement  made  for  the  benefit  of  the 
person  who  sues,  it  is  not  essential  for  it  to 
have  passed  directlyfrom  him  to  the  person 
saed-  It  is  not,  however,  important  whether 
this  case  either  comes  within  what  is  else- 
where laid  down  as  a  general  rule,  or  is  an 
allowable  exception  to  it;  for  ttiis  court  has 
held  tbe  doctrine  well  settled  that  a  partyfor 
whose  benefit  a  contract  is  evidently  made 
may  sue  thereon  in  bis  own  name,  though 
tbe  engagement  be  not  directly  to  or  with 
him.  (Smith  v.  Lewis,  8  B.  Mon.  229;  Allen 
V.  Tbumas,  3  Mete.  (Ky.)  198;)  which  practice 
is  not  only  in  accordance  with  the  rule  found 


in  Chitty  on  Pleading,  but  seems  to  be  re- 
quired by  section  18,  Civil  Code,  thiit  in  ex- 
press terms  provides  every  action  must  be 
prosecuted  in  the  name  of  the  real  party  in 
interest,  except  that  under  section  21  a  fidu- 
ciary or  trustee  may  bring  an  action  without 
joining  with  him  the  person  for  whose  ben- 
efit it  is  prosecuted.  It  thus  follows  that  if 
the  city  of  Paducah  had  power  to  make  the 
contract  as  well  for  the  personal  benefit  of  its 
several  inhabitants  as  for  purely  municipal 
purposes,  and  did  so  make  it,  Hppellant,  be- 
ing the  real  party  In  interest  because  owner 
of  the  property  destroyed,  has  the  right  to 
prosecute  the  action  in  its  own  name,  if  main- 
tainable at  all,  and  the  city  of  Paducah,  though 
made  so,  is  not  even  a  necessary  party,  be- 
cause whatever  interest  it  may  have,  or  in- 
jury it  may  have  sustained,  is  entirely  dis- 
tinct, if  not  remote.  Conceding,  as  must  be 
done,  existence  of  the  alleged  power  of  the 
city  of  Paducah  under  its  charter  to  enter  into 
a  contract  with  another  for  construction  and 
operation  of  water-works,  the  right  and  also 
duty  attached  to  make  it  for  the  personal  ben- 
efit of  inhabitants  within  its  corporate  limits; 
for  supply  of  water  in  a  city  for  domestic  and 
manufacturing  purposes,  and  as  safeguard 
against  injury  to  or  destruction  of  private 
property  by  fire,  is  always  in  such  cases  the 
main  inducement,  the  need  of  the  municipal 
corporation  itself  for  water  supply  being  com- 
paratively little.  Besides,  It  Is  manifest  the 
principal  source  of  expected  profit  to  appellee 
was  the  money  to  be  collected  by  imposition 
of  the  special  taxation,  and  for  private  use  of 
water  with  which  to  pay  for  service  in  sup- 
plying water  for  use  of  the  inhabitants,  and 
protection  of  their  property  from  effects  of 
fire;  and  it  being  alleged  in  the  petition,  and 
also,  in  efTect,  provided  in  the  ordinance  of 
the  city  council  that  contains  the  terms  and 
conditions  of  the  contract,  that  it  was  made 
for  the  benefit  of  the  inhabitants,  it  seems  to 
us  that,  if  appellee  can  be  made  answerable 
in  damages  at  all,  it  is  liable  to  appellant  up- 
on the  facts  stated  in  the  petition. 

It  is  a  rule  co-existent  with  contracts  that 
a  party  who  has  performed  his  part  is  entitled 
to  reparation  in  some  form  for  breach  to  his 
injury  by  the  other.  In  equity  be  may  sue 
for  specific  performance  or  rescission,  neither 
of  which  is  an  appropriate  or  adequate  rem- 
edy when  the  subject-matter  of  a  contract  is 
destroyed,  and  no  longer  exists;  but  at  the 
common  law,  when  an  actual  injury  to  oneof 
the  parties  has  been  caused  by  refusal  or  neg- 
lect of  the  other  to  do  what  he  agreed  to  do, 
and  received  consideration  for  doing,  dam- 
ages commensurate  with  the  loss  thereby  sus- 
tained may  be  recovered,  and  such  right  of 
recovery  cannot  be  regarded  waived  or  relin- 
quished unless  clearly  so  provided  in  the  con- 
tract. 

It  is  not  provided  in  the  ordinance  referred 
to,  nor  can  it  be  fairly  inferred,  that  appellee 
was  not  to  answer  in  damages  for  its  failure 
or  refusal  to  perform  its  contract.  The  pro- 
vision on  that  subject  is  that  appellee  shall 
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have  tbe  rigbl  to  shut  off  water  temporarilf 
for  the  purpose  of  making  repairs  or  exten- 
sion of  the  works,  and  shall  not  be  liable  for 
any  damages  occasioned  by  such  temporary 
suspension,  provided  noUoe  is  given  of  the 
intention  to  shut  off  the  water,  and  such  re- 
pairs or  extension  are  made  with  due  dili- 
gence and  without  delay:  but  that,  if  at  any 
time  the  supply  is  shut  oft  from  any  cause 
for  more  than  Ave  days,  rent  for  the  tire  hy- 
drants shall  cease  during  the  period  of  such 
suspension.  It  is  further  provided  that,  if 
appellee  fail  for  Qve  months  to  furnish  an 
adequate  snpply  of  water  for  fire  or  other 
pablic  or  private  purposes,  the  contract  is  to 
be  void,  and  the  franchise  forfeited.  As,  un- 
der  tbe  contract,  exemption  from  liability  in 
damages  for  shutting  off  or  suspending  the 
water  supply  exists  only  when  done  for  tbe 
special  and  temporary  purpose  of  making  re- 
pairs or  extension  of  the  works,  and  not  then 
unless  notice  is  given,  and  such  repairs  and 
extension  are  made  with  due  diligence,  and 
without  delay,  the  necessary  inference  is  tliat 
appellee  was  intended  to  be,  and,  according 
to  a  fair  interpretation  must  be,  regarded  lia- 
lile  in  the  absence  of  such  excuse.  For,  mani- 
festly, neither  the  provision  for  rent  of  tbe 
fire  hydrants  to  cease  in  case  of  a  longer  than 
five  days'  suspension  of  the  water  supply  for 
the  particular  purpose  mentioned,  nor  there- 
served  right  of  the  city  of  Paducah  to  rescind 
the  contract  for  tbe  cause  stated,  was  in- 
tended by  the  parties,  or  can  be  properly  con- 
strued, to  release  appellee  from  liability,  or 
deprive  the  city  of  Faducab  or  its  iiilialHtants 
of  the  remedy  for  non-performance  of  ttie 
contract  wliile  it  is  in  force. 

The  rule  laid  down  in  the  leading  case  of 
Hadley  v.  Baxendale,  9  Exch.  353,  is  that, 
"where  two  parties  have  made  a  contract 
which  one  of  them  has  broken,  the  damages 
which  the  other  ought  to  receive  in  respect 
of  such  breach  of  contract  should  be  such  us 
may  fairly  and  reasonably  beconsidered  either 
arising  naturally — that  is,  according  to  the 
usual  course  of  things — from  such  breach  of 
contract  itself,  or  such  as  may  reasonably  bH 
supposed  to  have  been  in  the  contemplation 
of  both  parties  at  the  time  they  made  the  con- 
tract, as  tbe  probable  result  of  the  breach  of 
it."  This  rule,  which  has  been  generally 
adopted  and  approved  in  the  United  States, 
is  applicable  and  useful  in  determining  the 
question  of  legal  liability,  as  well  as  in  tixing 
the  measure  of  damages  iu  case  of  breach  of 
contract;  for  "parties,  when  they  enter  into 
contracts,  may  well  be  presumed  to  contem- 
plate the  ordinary  and  natural  incidents  and 
consequences  of  performance  or  non-perform- 
ance."    1  Suth.  Dam.  77. 

It  is,  however,  argued  that  the  damages  sus- 
tained by  appellant  were  not  the  natural  and 
proximate  consequences  of  the  neglect  com- 
plained of,  and  therefore  no  recovery  can  be 
bad ;  and  the  case  of  Patch  v.  City  of  Ck)vlng- 
ton,  17  B.  Men.  722,  is  cited  to  sustain  the 
position.  Theie  the  action  was  to  recover 
in  damages  tiie  value  of  a  house  destroyed  by 


6re  in  consequence  of  failure  on  tbe  part  of 
the  city  of  Covington  to  keep  its  public  cis- 
terns in  repair,  and  to  provide  tbe  Ore  com- 
pany with  hooks,  ladders,  and  other  necessary 
apparatus.  The  fire  originated  in  a  building 
adjacent  to  that  of  the  plaintiff.  Tbe  firanen 
had  reached  the  house  t>efore  the  flames  were 
communicatpd  to  it,  and,  as  alleged,  would 
have  been  able  to  save  it  but  for  neglect  ot 
the  city  to  keep  sufficient  water  in  the  cistern. 
But  tbe  Judgment  dismissing  tbe  action  was 
affirmed,  on  the  ground  that  tbe  cause  of  plain- 
tiff's loss  "  was  wholly  disconnected  from,  and 
independent  of,  tbe  city,  or  its  acts  or  omis- 
sions." That,  unlike  this,  was  an  action 
against  a  municipal  corporation  for  failure  to 
perform  what  at  most  was  an  implied  public 
duty,  which,  upon  other  than  the  ground 
just  mentioned,  courts  in  several  states  liave 
lielU  cannot  be  maintained.  But  wbetlM-r  the 
conclusion  there  reached  was  or  not  proper, 
the  reason  for  it  was  not  entirely  pertinent; 
for  while,  in  one  sense,  the  fire,  which  in 
tliat  as  in  this  case  originated  in  an  adjacent 
building,  was  the  proximate  cause  of  tbe 
house  being  destroyed,  the  complaint  was 
not  that  the  defendant  was  in  any  way  re- 
sponsible for  tbe  occurrence  of  it,  but  failed 
to  perform  what  was  assumed  to  be  its  con- 
tract duty  to  furnish  water  in  cisterns  with 
which  to  extinguish  it,  the  Immediate  conse- 
quence of  which  failure  was,  as  alleged,  loss 
of  the  building.  There  is  a  clear  distinction 
between  the  occurrence  of  a  flre,  the  origin  of 
which  is  often  unknown,  and  for  which  gener- 
ally there  attaches  no  legal  liability  to  any  per- 
son, and  tbe  extinguishment  of  it,  which  gen- 
erally can  be  accomplished  by  application  of 
water,  that  a  party  ihi^.  by  contract,  under- 
take and  bind  himself  to  supply  in  tbe  proper 
manner  and  time.  It  does  not,  therefore, 
make  any  differenoe  in  this  case  bow  nor 
where  the  flre  originated,  provided  appellant 
did  not  cause  it;  because  the  duty  of  appellee 
was  nut  to  prevent  occurrence  of  it,  but  to 
keep  the  stipulated  quantity  of  water  in  read- 
iness to  be  applied  to  put  it  out.  Water- 
works, however  costly  and  skillfully  con- 
structed and  operated,  aie  not  potent  enough 
to  extinguish,  with  absolute  certainty,  and 
at  all  events,  every  fire  occurring  in  a  city 
before  destruction  of,  or  serious  inj  ury  to,  ttw 
property  ignited,  nor  are  they  ever  made  with 
such  end  in  view.  But  it  is  entirely  practi- 
cable by  that  means  to  supply  water  in  such 
quantity,  and  having  such  head  or  pressure, 
as  to  usually  extinguish  a  Qre  before  serious 
damage  is  done,  witen  promptlyand  efficiently 
used :  .and  parties  to  a  contract  like  this  must 
l>e  presumed  to  liave  contemplated  and  agreed 
that  such,  in  tbe  natural  order  of  things, 
would  be  the  probable  effect  of  a  performance 
of  it,  else  there  would  have  been  no  rational 
motive  nor  adequate  consideration  for  enter- 
ing into  it.  But  the  degree  ot  probability  in 
every  such  case  as  this  must,  of  coorae,  de- 
pend upon  the  stage  of  the  fixe  when  water 
is  applied,  upon  the  efficiency  of  tbe  firemen, 
and  all  other  attendant  circumstances  and 
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■gendes  AiTorable  or  advene  to  arresting  or 
extinguishing^  fires. 

It  seems,  if  the  contract  l)efore  us  is  not  to 
be  treated  as  meaningless  and  totally  ineftect- 
nal  for  every  purpose,  ttie  parties  to  it  must 
be  regarded  as  having  contemplxted  and  as- 
sented to  the  consequences  of  non-perform- 
ance, as  well  as  the  profit  and  advantage  of 
performance,  and  oonseqaently  appellee  is 
hable  in  this  case  for  such  damages  as  its  faii- 
nre  or  refusal  to  perform  may  have  caused  to 
appellant.  The  inquiry  tlierefore  is,  whether, 
eoDSidering  the  pur^xxae,  clmmcter,  and  ca- 
pacity of  the  water-worlis,  aiid  all  the  attend- 
ing circumstances  and  agencies,  the  fire  which 
destroyed  appellant's  property  could  and 
would  have  been  prevented  or  extinguished 
before  doing  damage  if  appellee  had  per- 
formt-d  its  contract;  and  as  the  facts  alleged 
in  the  petition,  and  amended  petition,  con- 
stitute H  prima  /aete  cause  of  action,  the 
lower  court  erred  in  sustaining  the  demurrer. 
Wlierefore  the  judgment  is  reversed  and  re- 
manded, with  directions  to  overrule  the  de- 
murrer, and  for  further  proceedings  consist- 
ent with  this  opinion. 


Ddkcui  et  al.v.  Owensboho  Watbb  Co. 

(Court  of  AppeaU  of  KentuOei/.    Dea  10, 1880.) 

Appeal  from  circdt  court,  Daviess  county. 
"Mot  to  be  offlcially  reported. " 
O.  W.  WilHama  <t  Son,  for  appellaots.  Sweeneu, 
SlUt  A  Su>e«neu,  for  appellee. 

BiXKBTT,  J.  The  appellee,  as  an  incorporated 
company,  to  consideration  of  the  city  of  Owena- 
boro  giving  the  appellee  the  use  of  its  itreets,  etc., 
for  the  purpose  of  laying  its  pipes,  etc.,  and  paying 
to  the  appellee  so  much  each  in  the  way  of  rent  for 
the  use  of  the  hydrants  to  be  thereafter  erected  by 
the  appellee,  and  the  exemption  of  the  appellee's 
property  from  taxation  for  the  space  of  two  years, 
etc,  agreed  "to  operate  in  the  city  of  Owenshoro 
mter-works  for  the  supply  of  said  city  and  the  in- 
habitants thereof  with  water  forpublic  and  private 
PBrposea,"  and  for  these  purposes  pipes  and  hy- 
oiants  were  to  be  established  at  proper  and  oon- 
Tenient  distances,  and  with  certain  capacities,  and 
"at  all  times  be  ready  (unavoidable  accidents  ex- 
cepted) to  supply  a  sufficient  quantity  of  water  for 
pnbiic  and  private  uses,  to  keep  all  hydrants  rented 
ot  it  by  the  city  in  good  repair,  and  ready  for  in- 
•toot  use  in  eztingulsbijig  fire  by  the  fire  depart- 
ment of  said  (dty,  and  to  furnish  water  direct  from 
the  pomps  when  an  alarm  is  given  to  the  party  in 
charge  of  the  pumping  machmery. "  The  petition 
sUeges  that  the  appellant's  merchandise,  etc,  were 
destroyed  by  fire  In  the  city  of  Owensboro  by  rea- 
Km  of  the  appellee's  negligent  failure  to  furnish 
water  for  instant  use  by  the  fire  department  when 
the  flte^lann  was  given  to  the  party  in  charge  of 
the  appellee's  pumping  machinery.  The  petition 
slso  sets  out  the  ability  of  the  fire  department,  and 
its  readiness  and  willingness,  to  extinguish  said 
fire,  tiad  tlie  appellee  f  nrnlsbed  the  water  according 
to  its  nndertaJnng.  The  petition  also  sets  out  the 
fact  tliat  the  reliance  on  the  undertaking  of  the 
appellee  caused  tbe  making  of  no  other  arrange- 
B«nt  for  the  eztioguishment  of  fires.  A  demurrer 
to  the  petition  was  sustained,  and,  the  appellant  de- 
clining to  amend,  tbe  petition  was  dismissed,  and 
he  has  appealed  to  this  court 

Tbe  appellee  insists— Ftrst.  That  there  is  no  such 
privity  of  contract  tjetween  the  appellant  Duncan 
snd  the  appellee  as  to  enable  the  appellant  to  main- 
tain this  action  against  the  appellee.  Seeond.  The 
contract,  by  its  terms,  did  not  contemplate  appel- 
lee's liability  for  tbe  loss  of  individual  property  by 


fire.  Third.  The  loss  of  the  appellant's  pr«i>erty 
by  fire  was  not  tbe  proximate  cause  of  tbe  failure 
of  the  appellee  to  ifurnish  water,  etc.  The  well- 
considered  case  of  Lumber  Co.  v.  Water-Supply 
Co.,  ante,  6S4,  (decided  last 'week;  Chief  Justice 
Lewis  delivering  the  opinion,)  settles  tbe  foregoing 
questions  against  the  appellee.  It  is  therein  set- 
tled—Fir*!.  That  the  agreement  of  the  water  com- 
pany in  that  case  was  for  the  benefit  of  the  property 
owner  in  the  city,  aa  well  as  for  the  benefit  ot  the 
city  proper;  and,  as  the  consideration  for  the  con- 
tract was  paid  by  the  property  owner  in  the  way  of 
taxes,  he  had  tbe  right  of  action  against  the  water 
company  for  tbe  injury  sustained  by  him  by  reason 
of  the  neglect  of  the  company  to  furnish  water  for 
the  extinguishment  of  the  fire,  by  which  tbe  own- 
er's property  was  destroyed.  Secwid.  That  by 
the  terms  of  the  agreement  the  water  company 
agreed  to  fnmlah  the  fire  department  a  sufficient 
quantity  of  water,  and  ot  certain  pressure,  with 
which  to  extinguish  fires  occurring  in  the  city; 
the  calculation  being  that  the  water  thus  to  be  fur- 
nished would  be  sufficient,  if  used  in  time,  to  ex- 
tinguish any  fire  that  might  occur;  and,  this  being 
the  purpose  of  the  agreement,  it  was  certainly  con- 
templated that  the  water  company  should  be  re- 
sponsible to  the  injured  party  by  reason  of  any 
neglect  of  duty  in  this  behalf,  to  the  extent  that  he 
might  be  Injured  thereby.  Third.  That  the  burn- 
ing of  the  owner's  property  by  reason  of  the  water 
company's  neglect  to  furnish  the  water,  as  agreed, 
was  the  proxunate  cause  ot  the  fire,  and  entitled 
the  owner  to  recover  its  value  from  the  water  com- 
pany. Fourth.  The  fact  as  to  whether  such  negli- 
gence existed,  and  the  owner's  property  was  con- 
sumed by  reason  thereof,  should  be  determined  by 
jury.  Fifth.  Thefaotthatthewatercomiuuiy  would 
be  subjected  to  fine  by  indictment  for  a  willful  or 
simple  neglect  ot  duty  did  not  exonerate  it  from 
civil  liabUity  to  the  injured  party.  The  case 
supra,  in  its  essential  features,  is  similar  to  this, 
consequently  the  principles  therein  announced  will 
control  this  case. 

The  judgment  is  reversed,  with  directions  tor 
further  proceedings  consistent  with  this  opinion. 


Yauqhan  v.  MoGannon  et  al. 
(Supreme  Court  of  Arkansa$.    Nov.  10, 1889.) 

PAaTNBBSHIP— PlBADINO  JlUX)  PBOOF. 

Plaintiff,  to  oommenoe  his  action,  filed  a  due- 
bill  signed  by  defendants.  One  of  defendants 
made  default,  and  the  other,  in  his  own  behalf,  an- 
swered, denying  the  execution  of  the  dne-biU  by 
him,  and  denying  that  anyone  had  authority  to 
sign  It  for  him.  PlainUfl  replied  t^t  defendants 
were  partners,  and  the  due-bill  was  given  by  one  of 
them  for  a  partnership  debt.  Defendant  by  amend- 
ment str  acK  ou  t  all  of  his  answer  except  the  deniaL 
Held,  that  plaintiff  could  introduce  evidence  of 
tbe  partnership  without  amending  his  pleadings. 

Appeal  from  circuit  conrt,  Washington 
county;  J.  W.  Pittman,  Judge. 

This  is  an  action  by  George  W.  Yaughan 
to  recover  the  amount  of  a  due-bill  from  P. 
McGannon  and  W.  .J.  Sanders.  The  plain- 
tiff, to  commence  the  action,  filed  thedue-biU 
signed  by  defendants.  Sanders  made  default. 
McGannon  denied  executing  the  due-bill,  and 
in  writing  answered  further  that  it  was 
given  for  cattle;  setting  out  the  due-bill  in 
full,  and  averring  that  "he  did  not  buy  the 
cattle  of  the  value  of  $131.65  from  plaintiff, 
or  anthorize  any  one  to  buy  them  for  him," 
etc.;  that  "he  did  not  negotiate  with  plain- 
tiff for  the  cattle."  Plaintiff  replied  to  this 
answer,  and  averred  that  defendants  were 
partners  in  buying  and  shipping  live-stodt; 
ihal  these  cattle  were  bought  by  Sanders  as  a 
meml>er  of  tbe  firm,  in  tbe  course  of  their 
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business;  and  that  defendant  McGannon 
ratified  the  course  of  the  tirm's  dealings  bj 
Saniiera,  by  making  payment  of  such  due- 
bills,  etc.  The  coQrt  afterwards  allowed  de- 
fendant McGannon,  over  plaintiff's  objec- 
tions, to  amend  his  answer  by  striking  out 
all  that  related  to  the  purchasing  of  the  cat- 
tle from  the  plaintiff,  and  to  the  copartner- 
ship between  defendants,  etc.-  There  was 
judgment  for  defendants,  fromi  which  plain- 
tiff appeals. 
L.  Gregg,  for  appellant. 

Per  Curiam.  If  Sanders  and  McGannon 
were  partners,  and  the  due-bill  in  question 
was  executed  by  one  of  them  in  tiie  name  of 
the  partnership  business,  as  evidence  of  a 
partnership  debt,  it  was  the  liability  of  both. 
No  amendment  of  the  plaintiff's  pleadings 
was  necessary  to  authorize  proof  of  tlie  part- 
nership. The  court  erred  in  excludiug  the 
testimony  relating  to  that  fact.  Be  verse  and 
remand. 


Dayis  et  al.  v.  Bead  et  al. 
(Supreme  Court  of  Arkansas.    Nov.  16, 1889.) 

CONTI3UJA.KCE— BUKDBH  OF  PbOOF. 

1.  The  refusal  of  a  court  to  postpone  the  trial 
of  a  cause  is  a  matter  in  its  discretion,  and  the  ap- 
pellate court  will  not  interfere,  except  where 
abuse  Is  shown. 

2.  Where  defendants  admit  the  ezeontion  of 
the  notes  sued  on,  and  set  up  affirmative  matters 
to  defeat  a  recovery,  the  burden  of  proof  as  to 
these  matters  is  on  them. 

Appeid  from  Crittenden  chancery  court; 
J.  E.  liiDDlCE,  Chancellor. 

This  suit  was  brought  at  law  in  the  Crit- 
tenden county  circuit  court,  on  December  21, 
18U5,  by  S.  P.  Read  and  others,  as  executors 
of  H.  B.  Howell,  deceased,  against  Beese 
Davis  and  S.  K.  Davis,  on  a  promissory  note 
for  ^923.29,  with  6  per  cent,  interest  thereon 
from  the  1st  day  of  November,  1885,  which 
was  given  as  collateral  security  to  a  note 
made  by  Re^e  Davis  individually  on  the  Sd 
dav  of  April,  1882,  and  payable  on  the  Ist 
day  of  November,  1885,  for  9^759.91,  all  of 
which  appears  in  the  complaint.  Plaintiffs 
filed  copies  of  the  original  note  foi-  $759.91, 
and  the  collateral  note  for  $923.29,  and  a 
copy  of  the  letters  testamentary  issued  to  S. 
P.  Read  and  otiiers,  as  executors  of  H.  B. 
Howell,  by  the  probate  court  of  Shelby 
county,  Tenn.  Tlie  defendants  answered  the 
compiaint,  admitting  the  execution  of  the 
notes,  and  setting  up  alBnnative  matters  to 
defeat  plaintiffs'  recovery.  Defendants  also 
demurred  to  the  complaint,  and  moved  tliat 
the  cause  be  transferred  to  the  equity  docket. 
The  answer,  demurrer,  and  motion  to  trans- 
fer to  the  equity  docket  appear,  by  indorse- 
ment thereon,  to  have  been  filed  January  19, 
1886.  The  record  entry  recited  the  filing  of 
the  answer  July  27,  1887.  The  court  sus- 
tained the  motion  of  defendants,  and  trans- 
ferred the  cause  to  the  equity  docket  on  July 
20,  1887;  and  on  July  27,  1887,  one  of  the 
days  of  the  same  term,  the  cause  was  heard 


against  the  protest  of  defendants.  There 
was  judgment  for  plaintifb,  and  defendants 
appeal. 

£.  F.  Adams,  for  appellants.  W.  O. 
Weather/ord,  for  appellees. 

Per  Curiam.  The  complaint  was  filed 
December  21,  1885.  The  answer,  demurrer, 
and  motion  to  transfer  to  equity  docket  ap- 
pear by  indorsement  thereon  to  have  been 
filed  January  19, 1886.  The  record  entry  re- 
cited the  filing  of  the  answer  only,  July  27, 
1887.  The  trial  was  had  July  27. 1887.  The 
refusal  of  the  court  to  postpone  the  trial  was 
the  exercise  of  a  discretion  with  which  this 
court  will  notinterfere,  except  where  abuse  is 
shown.  The  answer  admitted  the  execution 
of  tlie  notes  sued  on,  and  set  up  a£Qrnaative 
matter  to  defeat  a  recovery.  The  burden  of 
proof  was  on  defendants  as  to  these.  The 
right  of  plaintiffs  to  bring  the  action  as  ex- 
ecutors of  Howell  is  not  denied  by  the  answer. 

Affirm. 


Datib  et  al.  o.  Davie. 
(Supreme  Court  of  Arhanaas.    Nov.  SS,  188S.) 

AFP&U.ABI.B  DaOBBSS. 

1.  A  decree  adjudicating  the  parties'  propor- 
tionate Interests  inland,  and  directing  a  reference 
to  a  master,  who  shall  report  at  a  subsequent  term, 
when  the  court  will  determine  what  amount  shall 
be  charged  as  a  lien  on  the  several  interests,  and 
whether  there  shall  be  a  sale  to  satisfy  the  liens. 
Is  not  a  flnai  decree  from  which  an  appeal  can  he 
taken.' 

H.  Manst  Dig.  Ark.  i  136S,  granting  an  appeal 
from  a  final  order,  and  giving  the  appellate  court 
authority  "  upon  such  appeal  to  review  any  intei^ 
mediate  order,  "does  not  give  a  direct  appeial  from 
an  interlocutory  order. 

Appeal  from  circuit  court.  White  county: 
M.  T.  Sanders,  Judge. 

Ejectmeut  by  E.  M.  Davie  and  others 
against  J.  M.  Davie.  The  case  was  trans- 
ferred to  equity,  and  plaintiffs  appeal  from 
the  decree, 

W.  B.  Coody,  for  appellant. 

CocKRiLL,  G.  J.  The  right  of  appeal  is 
limited  in  general  to  final  judgments,  and 
does  not  extend  to  interlocutory  onlers.  Ex 
parte  Railway  Co.,  39  Ark.  82.'  The  object 
of  the  limitation  is  to  present  the  whole  cause 
here  for  determination  in  a  single  appeal, 
and  thus  prevent  the  unnecessary  expense 
and  delay  of  repeated  appeals.  A  judgment 
in  equity  is  understood  ordinarily  to  be  inter- 
locutory when  inquiry  as  to  matter  of  law  or 
fact  is  directed  preparatory  to  a  final  adjudi- 
cation of  tlie  riglits  of  the  parties.  Beebe 
T.  Russell,  19  How.  283.  But  "  where  the  de- 
cree decides  the  right  to  the  property  in  con- 
test, and  directs  it  to  be  delivered  up,  or  di- 
rects it  to  be  sold,  and  the  complainant  is  en- 
titled to  have  it  carried  into  immediate  exe- 
cution, the  decree  must  be  regarded  as  final 

I  On  the  general  subject  of  what  orders  and  de- 
crees are  appealable,  see  Jones  v.  Trumbo,  (S.  C.)  S 
S.  E.  Rep.  8»7,  and  note;  Mitchell  v.  Powers,  (Or.) 
IS  Paa  Bep.  M7,  and  note. 
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to  that  extent,  althoagfa  it  may  be  necessary, 
by  a  farther  decree,  to  adjust  the  account  be- 
tween the  parties."      Porgay  v.  Conrad,  6 
How.  206;  Thomson  ▼.  Dean,  7  Wall.  842. 
The  appeal  ia  allowed  in  such  cases  to  pre- 
vent irreparable  injury  pending  the  suit.     It 
is  allowed,  also,  where  a  distinct  and  sever- 
able branch  of  the  cause  is  Anally  determined, 
although  the  suit  is  not  ended.     State  v. 
SliaU,  23  Ark.  601;  Nichol  v.  Dunn.  25  Ark. 
129.    But  the  unnecessary  splitting  of  causes 
by  courts  of  chancery  creates  confusion  and 
difficulty   in    practice,  and    is   condemned. 
Tucker  v.  Yell.  25  Ark.  431;  Hicka  v.  Ho- 
Kan,  86  Ark.  298 ;  Drake  v.  Thyng.  37  Ark. 
228;  Forgay  v.  Ck>nrad,  supra.    In  this  case, 
while  the  decree  takes  the  form  of  a  final  or- 
der in  adjudicating  the  partie.s'  proportionate 
interests  in  the  land,  it  is  apparent  that  the 
court  has  not  fully  adjudicated  that  branch 
of  the  cause.     The  relative  interests  of  the 
parties  in  the  land  has  been  ascertained  and 
determined,  but  the  cause  is  retained,  with 
a  reference  to  a  master,  who  is  directed  to 
repoil;  at  a  sutwequent  term,  and  the  court 
is  yet  to  determine,  upon  the  coming  in  of 
the  report,  what  amount  shall  be  charged  as 
a  lien  upon  the  several  interests,  and  wheth- 
er there  shall  l)e  a  sale  of  some  of  the  inter- 
ests to  satisfy  the  same.   The  decree  does  not 
direct  its  execution,  but  looks  to  further  ju- 
dicial action  before  that  event.    The  plain- 
tiffs can  suffer  no  injury  by  awaiting  the  ter- 
mination of  the  litigation.    The  firat  8ul>di- 
vision  of  section  1265,'Mansf.  Dig.,  does  not 
undertake  to  grant  an  appeal  from  an  inter- 
locutory order,  but  provides  only,  what  was 
the  law  without  it,  that  such  an  order  can  be 
reviewed  on  appeal  from  the  final  judgment. 
The  appeal  is  premature.    Cases  supra;  Colin 
V.  Hamlet,  44  Ark.  344;  Bailway  Co.  v.  Sim- 
mons, 12a  U.S.  52,8  Sup.  Ct.  Rep.  58;  Gray 
T.  Palmer,  9  Cal.  632.    Appeal  dismissed. 


BiNG  «.  State. 

{Supreme  Court  of  Arkanseu.    Nov.  80, 1880.) 

brtntuonoNS  —  CRKDiBrLixr  of  Witiisbs — Pbov- 

IHOB  or  JORT. 

On  a  trial  for  selling  liqnor  to  a  minor, 
where  the  latter  is  a  witness,  it  is  error  to  charge 
that,  if  the  jnry  believe  that  he  "has  any  bias  or 
leaning  to  one  side  or  the  other,  the  law  is  that 
they  Bhoald  find  ttiat  leaning  or  bias  against  the 
party  la  -whose  favor  the  witness  leant, "  as  this  in- 
vades the  province  of  the  jury. 

Appeal  from  circuit  court,  Crawford  coun- 
ty; H.  F.  I'HOMSON,  Judge. 

Indictment  of  L.  A.  Bing,  for  selling 
liquor  to  a  minor.  The  latter  was  introduced 
■s  a  witness,  and  testified  that  he  bought 
liquor  several  times  at  defendant's  dram- 
shop, but  tliat  be  could  not  say  whether  it 
was  within  a  year  before  the  finding  of  the 
indictment  or  not.  The  court  charged  "  that, 
if  the  jury  believe  that  the  witness  has  any 


'This  section  gives  an  appeal  from  "a  final  or- 
der affecting  a  snbstantial  right, "  and  authorizes 
the  appellate  ooart,  "upon  such  appeal,  to  review 
maj  intermediate  order  involving  the  merits, "  eto. 


bias  or  leaning  to  one  side  or  the  other,  the 
law  is  that  they  should  find  that  leaning  or 
bias  against  the  party  in  whose  favor  the  wit- 
nesB  leant;  that  is,  if  the  witness  has  any 
leaning  or  bias  in  favor  of  the  slate,  his  tes- 
timony is  to  be  taken  most  strongly  against 
the  state,  or,  if  the  leaning  or  bias  be  for  the 
defendant,  his  testimony  is  to  be  taken  most 
strongly  against  the  defendant. "  Defendant 
was  convicted,  and  appeals. 

Frederick  <6  Frederick,  {C.  J.  Frederick, 
of  counsel,)  for  appellant.  W.  S.  Atkirir 
son,  Atty.  Gen.,  and  T,  D.  Crawford,  for  the 
SUte. 

PsR  CtmiAH.  The  instruction  complained 
of  invaded  the  province  of  the  jury,  and  is 
erroneous.  Beverse,  and  remand  for  a  new 
trial. 


BimosTT  V.  Appbbson. 
(Supreme  Court  of  Arkantas.    Nov.  28, 1889.) 

CeRTIORABI — SaLB  OV  DlCEDEIIT'g  LANDS. 

1.  Under  Mansf.  Dig.  Ark.  S  1888,  authorizing 
certiorari  to  correct  erroneous  proceedings,  it  is 
the  proper  remedy  to  set  aside,  at  the  instance  of 
an  heir,  a  sale  of  decedent's  land  to  satisfy  a  debt, 
where  it  appears  that  the  proceedings  were  entire- 
ly irregular;  that  petitioner  was  a  young  child  at 
tne  time  of  sale;  that  the  administrator,  who  was 
also  petitioner's  guardian,  was  an  imbecile;  that 
petitioner  was  not  apprised  by  the  record  that  a 
time  had  been  fixed  for  the  sale,  and  so  could  not 
take  the  proper  steps  for  appeal;  that  the  land 
was  partly  deceased's  homestead,  and  was  worth 
far  more  than  -was  paid ;  and  that  the  purchaser 
would  not  suffer  by  a  revocation  of  the  sale,  as  he 
had  paid  no  money,  and  liad  not  yet  received  a 
deed. 

2.  Though  the  probate  court  has  no  jurisdic- 
tion to  sell  the  homestead  during  the  minority 
of  any  of  decedent's  children,  suon  fact  will  not 
avoid  a  sale  of  land  which  the  court  had  jurisdic- 
tion to  sell,  and  it  is  proper  for  the  circuit  court,  hav- 
ing no  guide  by  which  to  separate  the  homestead 
from  the  residue  of  the  land,  to  refuse  to  interfere 
with  the  sale  on  the  ground  of  the  want  of  juris- 
diction. 

8.  Though  it  is  error  for  the  probate  conrt  to 
approve  an  administrator's  execution  of  an  order 
of  sale,  without  learning  from  the  record  the  dis- 

Sosition  made  of  the  case  on  appeal,  yet,  if  the  or- 
er  of  sale  was  affirmed,  the  jurisdiction  to  execute 
it,  which  was  suspended  by  the  appeal,  was  re, 
stored. 

4.  Mansf.  Di^.  i  184,  requiring  that  lands  of- 
fered by  an  administrator,  and  not  sold  for  want 
of  a  bid  equal  to  two- thirds  of  their  appraised  val- 
ue, shall  not  be  reoffered  within  12  months,  does 
not  require  a  new  order  of  sale,  as  judgment  has 
already  been  entered  as  required  by  section  173, 
and  the  court  need  only  provide  anew  for  exeoution 
as  prescribed  by  section  174  et  seg. 

Appeal  from  circuit  court,  Crittenden 
county;  J.  E.  Hiddick,  Judge. 

W.  0.  Weather/ord,  for  appellant.  O.  P. 
Byles,  for  appellee. 

CocKRiLL.  C.  J.  The  appellant,  who  is 
the  daughter  and  sole  heir  uf  Isaac  Burgett, 
deceased,  presented  her  petition  to  the  cir- 
cuit court  for  a  writ  of  certiorari  to  quash  an 
order  of  the  probate  court  confirming  a  sale 
of  her  father's  lands  made  by  the  adroinis- 
trator  to  pay  debts.  The  court  caused  the 
writ  to  issue,  but  quashed  it  upon  an  inspec- 
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tion  of  the  record.  It  appears  from  the 
clerk's  return  to  the  writ  that  the  probate 
court  refused  to  order  a  sale  of  the  lands  up- 
on the  petition  of  Apparson,  who  was  a  cred- 
itor of  the  estate.  Apperson  appealed  to  the 
circuit  court,  and  there  obtained  an  order  of 
sale.  The  administrator  prosecuted  an  ap- 
peal from  tlie  judgment  of  the  circuit  court, 
but  it  was  afilrnied  here.  The  cause  was  re- 
manded to  the  circuit  court,  and  an  order 
was  entered  there,  directing  the  administra- 
tor to  make  the  sale  at  a  time  and  upon  terms 
named  in  the  order.  The  original  order  of 
sale  made  by  the  circuit  court  liad  been  certi- 
fied to  the  probate  court  for  exei-ution,  but 
no  action  was  taken  under  it  pending  the  ap- 
peal. The  latter  order  was  never  certified  to 
tlie  probate  court,  but  the  administrator  of- 
fered the  lands  for  sale  in  pursuance  of  the 
new  direction  of  the  circuit  court,  and  re- 
ported to  the  probate  court  that  it  had  not 
iieen  sold,  because  no  one  had  bid  two-thirds 
of  its  appraised  value.  Tlie  report  was  re- 
ceived and  approved,  but  no  other  order  was 
made.  Something  more  than  a  year  there- 
after, without  further  authority  from  the 
court,  the  administrator  offered  the  lands  for 
sale  without  regard  to  their  appraised  value; 
and  Apperson,  the  creditor  upon  whose  peti- 
tion the  order  of  sale  liad  been  made,  became 
the  purchaser  at  tho  sum  of  S17,000:  "No 
money  was  paid  on  the  purchase,  but  Apper- 
son executed  his  notes  for  the  purchase 
flioney,  and  received  from  the  administrator 
what  is  termed  in  the  record  a  "certificate  of 
purchase."  These  proceedings  were  reported 
to  the  probate  court,  and  were  there  ap- 
proved, when  the  administrator  immediately 
resigned.    No  deed  has  been  made. 

Tiie  petitioner  alleges  that  she  was  an  in- 
fant during  these  transactions,  and  had  no 
information  of  them ;  that  the  administrator 
was  her  guardian;  that,  at  the  time  the  sale 
was  confirmed  by  the  probate  court,  bis  con- 
<lition,  both  of  liudy  and  mind,  was  such  that 
he  was  incapable  of  protecting  her  interest; 
that  a  part  of  the  land  which  was  sold  was 
her  father's  homestead  at  the  time  of  his 
death;  that  it  was  described  in  the  petition 
for  and  in  the  advertisement  of  sale,  and  in 
the  administrator's  report  of  sale,  as  the 
"Burgett  Home  Place."  It  also  appears  that 
Apperson  was  the  only  creditor  of  the  estate 
at  the  date  of  sale;  that  his  debt  amounted 
to  about  $10,000  principal,  and  interest;  and 
that  a  body  of  land  comprising  1,634:  acres, 
and  appraised  at  879,340,  was  offered  in  bulk 
to  pay  his  debt.  These  facts  are  substanti- 
ate by  the  probate  court  record,  except  as  to 
the  petitioner's  age  and  want  of  information, 
and  the  condition  of  her  guardian,  which 
appear  from  the  petition  and  by  affidavit  ad- 
duced at  the  hearing.  This  proceeding  was 
begun  a  short  time  after  the  petitioner  was 
apprised  of  the  facts,  and  within  less  than  a 
year  after  she  had  reached  tlie  age  of  18, 
which  is  the  age  of  majority  for  females. 
Tlie  suit  was  begun  three  years  and  eight 
months  after  the  order  of  confirmation. 


The  circuit  court  declared  that  the  errors 
complained  of  did  not  render  the  sale  a  n  ullity, 
and  for  that  reason  declined  to  interfere. 
That  the  probate  court  has  no  jurisdiction  to 
sell  the  homestead  during  the  minority  of  any 
of  the  decedent's  children  is  the  settled  law 
of  this  state.  McCloy  v.  Arnett,  47  Ark. 
445,  2  S.  W.  Bep.  71;  Nichols  v.  Shearon,  49 
Ark.  75,  4  8.  W.  Bep.  167:  Stayton  v.  Hal- 
pern,  50  Ark.  329,  7  S.  W.  Rep.  304.  But  as 
that  fact  did  not  avoid  the  sale  of  the  lands, 
which  the  court  had  jurisdiction  to  sell,  and 
as  the  circuit  court  hud  no  guide  in  this  pro- 
ceeding by  which  to  separate  the  one  from  the 
other,  it  was  not  error  to  decline  to  interfere 
upon  that  ground,  and  leave  the  petitioner 
to  her  action  at  law  for  the  possession  of  the 
homestead  tract.  It  must  be  conceded  that 
the  probate  court  proceeded  irregularly  in 
every  step  taken  in  that  tribunal  after  enter- 
ing the  circuit  court's  order  of  sale  upon  its 
records;  but  none  of  the  errors  go  to  the  ]a- 
risdiction  of  the  court,  and  consequently  its 
action  is  not  void.  It  approved  the  adminis- 
trator's execution  of  the  order  of  sale  with- 
out learning  from  the  record  wliat  disposi- 
tion this  court  had  made  of  the  matter.  Ttie 
character  of  judgment  it  is  to  execute,  when 
an  appeal  has  been  prosecuted  to  the  circuit 
court,  should  be  ascertained  from  a  certified 
copy  of  the  record  of  that  court;  and,  if  the 
matter  is  brought  to  this  court  for  review,  it 
should  receive  the  certificate  after  the  man- 
date of  this  tribunal  has  reached  the  circuit 
court.  But  in  this  instance  the  order  of  sale 
which  had  previously  become  the  probate 
court's  judgment  by  entry  there  (presumably 
before  the  appeal  here  was  sued  out)  was  af- 
firmed, and  the  jurisdiction  of  that  court 
to  execute  it,  which  had  been  suspended  by 
the  appeal,  was  restored,  at  least  from  the  time 
when  the  circuit  court  entered  its  order  in 
accordance  with  the  mandate,  and  it  was  not 
without  power  to  proceed.  Green  v.  Clark, 
24  Vt.  136;  Dunham  v.  Dunham,  16  Gniy, 
577;  Curtiss  v.  Beardsley,  15  Conn.  518.  The 
court  also  erroneously  approved  the  offering 
of  the  lands  for  sale  by  the  administrator 
when  no  time  had  been  previously  fixed  by  it 
for  a  sale,  and  subsequently  approved  the  re- 
port of  the  sale  to  Apperson,  made  more  than 
a  year  afterwards,  under  like  circumstances. 
But  a  sale  upon  a  day  other  than  that  fixed 
by  the  order,  if  made  in  pursuanceof  a  subsist- 
ing judgment  of  a  superior  court,  is  not  a 
nullity  after  confirmation.  It  is  an  irregu- 
larity only,  and  like  selling  without  notice  of 
sale,  or  without  notice  of  the  application  to 
sell,  which  the  statute  requires,  does  not  ren- 
der the  sale  void,  according  to  a  long  line  of 
decisions,  beginning  with  Borden  v.  State,  11 
Ark.  519.  The  statute  which  requires  that 
lands  which  have  been  offered  by  an  admin- 
istrator, and  not  sold  for  want  of  a  bid  equal 
to  two-thirds  of  their  appraised  value,  sliall 
not  be  reoffered  within  12  months,  (Mansf. 
Dig.  g  184,)  does  not  require  a  new  order 
condemning  the  lands  to  sale.  That  judg- 
ment has  already  been  entered  in  aucordaaca 


Digitized  by 


Google 


Ark.) 


BUKGETT  e.  APPERSON. 


661 


with  another  provision  of  the  statute,  (sec* 
tion  173,)  and,  the  day  fixed  for  its  execution 
baving  passed,  it  only  remains  for  the  court 
to  provide  anew  for  its  execution,  (section 
174  et  seq. )  The  sale  and  confirmation  after 
the  expiration  of  the  year  were  not,  there- 
fore, made  without  a  valid  judgment  to  sup- 
port them,  and  are  not  nullities. 

But  a  want  of  jurisdiction  is  not  the  only 
defect  that  the  writ  of  certiorari  is  capable 
of  reaching.     The  statute  prescribes  tliat  it 
maj  be  used  to  correct  erroneous  proceedings 
as  well  as  want  of  jurisdiction.    Mansf.  t>ig. 
§  1368.    The  writ  is  granted  in  two  classee  of 
eases — First,  where  it  is  shown  that  the  in- 
ferior tribunal  has  exceeded  its  jurisdiction; 
and,  tecond,  where  it  appears  that  it  has  pro- 
ceeded illegally,  and  no  appeal  will  lie,  or  that 
the  right  has  been  unavoidably  lost.    Itoberts 
v.  Williams,  15  Ark.  43;  Bandle  v.  Williams, 
18  Ark.  383;   Ex   parte  Allston,  17  Ark. 
580;  Lindsay  v.  Lindley,  20  Ark.  581;  Der- 
ton  V.  Boyd,  21  Ark.  264;  Vance  v.  Oaylor, 
25  Ark.  32;  Tucker  v.  Yell,  Id.  420;  Wyatt 
v.  Burr,  Id.  476;  Payne  v.  McCabe,  87  Ark. 
321;  Ex  parte  Pearce,  44  Ark.  514;  Howard 
V.  State,  47  Ark.  439,  440,  2  8.  W.  Rep.  331. 
The  cases  in  our  Reports  in  which  it  is  said 
the  writ  cannot  be  used  for  the  correction  of 
erroneous  proceedings  in  the  exercise  of  ju- 
risdiction are  cases  in  which  laches  in  not  ap- 
pealing were  imputable  to  the  petitioner,  and 
the  question  of  jurisdiction  alone,  therefore, 
was  presented,  as  in  Carolan  v.  Carolan,  47 
Ark.  511,  2S.  W.  £ep.  105;  Phelps  v.  Buck, 
40  Ark.  219,  and  Railway  Ck).  v.  Barnes,  35 
Ark.  95;  or  as  in  the  case  of  Haynes  v. 
Seromes,  39  Atk'.  899,  where  the  circum- 
stance which  prevented  the  appeal  was  prob- 
ably (it  was  said)  a  valid  excuse  for  not  ap- 
pealing; but  the  inferior  court  which  had  ju- 
risdiction had  proceeded  regularly,  and  there' 
was  a  legal  remedy  which  would  prevent  in- 
J'istice  if  the  party  was  really  aggrieved. 
Mere  errors  are  never  reviewable  on  certiorari 
at  the  instance  of  one  who  has  lost  the  right 
of  appeal  by  his  own  fault,  or  who  neglects  to 
apply  for  the  writ  as  soon  as  possible  after 
the  circamstance  which  renders  it  necessary 
to  resort  to  it,  and  the  aid  of  the  writ  is  nev- 
er granted  except  to  do  substantial  justice. 
It  may  be  refused  even  when  there  is  no 
laches  on  the  part  of  the  petitioner,  and  er- 
rors are  apparent  upon  the  record,  if  the  judg- 
ment appears  upon  the  whole  to  be  right; 
and,  even  where  prejudicial  errors  are  appar- 
ent, it  will  be  refused  if  great  public  incon- 
venience will  result  from  its  issue.    Moore 
V.  Turner,  43  Ark.  243.    It  is  upon  these 
considerations  tliat  it  isdenominateda  "  writ 
of  discretion,"  and  not  a  "writ  of  right;" 
and  it  is  in  part,  at  least,  for  the  purpose  of 
inforoalng  the  conscience  of  the  court  for  the 
intelligent  exercise  of  this  discretion,  that  the 
statute  provides  tliat  testimony  may  be  heard 
on  tbe  return  to  the  writ.    Rutland  v.  Com- 
missioners, 20  Pick.  77;  Hyslop  v.  Finch,  99 
III.  179.     It  cannot  be  used  as  a  substitute 
(or  appeal  to  correct  errors,  where  an  appeal 
v.l2s.w.no.20— 36 


is  provided,  except  by  a  party  who  could 
have  appealed;  and  as  the  heir  is  not  made  a 
party  bo  tlie  record  in  our  probate  proceed- 
ings to  sell  land  of  a  decedent,  and  cannot 
ordinarily  prosecute  an  appeal,  (Arnett  v. 
McCain,  47  Ark.  411, 1  S.  W  Rep.  873,)  he 
cannot  use  tlie  writ  as  a  substitute  for  appeal. 
But  as  the  application  to  sell  lands  in  such 
cases  is  in  the  nature  of  a  proceeding  jn  rem, 
(Adams  v.  Thomas,  44  Ark.  267,  Wap.  Froc 
in  Rem,  §§  566.  578.  579.)  and  the  heir  is 
a  party  in  interest,  the  court  may  upon  his 
petition  cause  him  to  become  a  party  to  the 
record,  and  so  clothe  him  with  the  right  of 
appeal.  If  he  neglects  to  become  a  party,  ha 
cannot  use  the  writ  of  certiorari  as  a  snbsti- 
tute  for  appeal.  But  if  he  has  lost  the  oppor- 
tunity  of  becoming  a  party,  and  thereby  of 
acquiring  the  right  of  appeal  without  his 
fault,  he  has  lost  his  appeal  without  fault, 
and  may;  witliin  proper  time,  resort  to  the 
writ  of  certiorari.  Derton  v.  Boyd,  21  Ark. 
264.  There  is  no  statute  limiting  the  period 
within  which  the  court  may  grant  the  writ, 
but.  when  the  effort  is  to  use  it  as  a  substi- 
tute for  appeal,  the  time  within  which  the  ap- 
peal might  have  been  prosecuted  is  adopted 
by  analogy.  But  as  this  is  not  a  binding 
rule,  like  the  statute,  the  courts  have  not 
strictly  adhered  to  it,  but  exercise  the  right 
where  the  ends  of  justice  demand  it.  The 
question  now  is,  ought  the  writ  to  be  used 
for  the  petitioner's  benefit?  The  statement 
of  tlie  case  sliows  that  no  hardships  will  be 
entailed  upon  the  purchaser.  He  tias  paid 
no  money,  and  has  received  no  deed,  so  that 
no  one  claiming  under  him  could  have  been 
led  to  believe  that  he  was  the  true  owner. 
He  was  instrumental  in  procuring  the  sale  in 
bulk  of  more  lands, than  appear  to  have  been 
required  for  the  payment  of  his  debt.  He 
was  a  party  to  the  record,  and  is  presumed  to 
have  known  that  irregularities  existed,  the 
natural  tendency  of  which  was  to  redound  to 
his  benefit  by  preventing  others  from  bidding 
at  the  sale  which  he  brought  about.  Upon 
the  other  hand,  does  the  petitioner  show  a 
valid  excuse  for  not  becoming  a  party  to  the 
proceeding,  and  prosecuti  ng  her  appeal  ?  She 
was  not  apprised  by  the  record  that  any  time 
had  been  fixed  for  the  sale  of  the  land,  and  so 
lost  her  right  to  take  the  necessary  steps  to 
prosecute  an  appeal  from  the  judgment  of 
confirmation  by  the  erroneous  act  of  the 
court.  But  the  defeat  of  an  appeal  by  tbe 
erroneous  act  of  the  court  is  one  of  the  estab- 
lished grounds  justifying  a  resort  to  certio- 
rari. McMurry  v.  Miian,  2  Swan,  176.  Her 
guardian  may  be  said  to  have  had  knowl- 
edge of  the  sale  because  lie  was  the  adminis- 
trator in  whose  name  it  was  conducted,  but 
tbe  uncontradicted  proof  adduced  at  the  hear- 
ing was  to  the  effect  that  he  was  an  imbecile 
at  his  house  when  the  sale  was  made,  incapa- 
ble of  attending  to  any  business,  and  his  res- 
ignation as  administrator  appears  to  have 
been  prepared  and  held  in  abeyance  only  un- 
til the  order  of  confirmation  could  be  made. 
The  petitioner  was  herself  an  infant  of  ten- 
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der  years,  and  appears  to  have  acted  without 
delay  after  arriving  at  years  of  discretion. 
The  court  erred  in  refusing  to  quash  the  pro- 
ceeding. The  judgment  will  be  reversed,  and 
the  cause  remanded,  with  instructions  to 
quasli  the  probate  court's  order  couflrmlng 
the  sale. 


MooBE  «.  State.     Oii.es  o.  Same.     Fba- 

ZIEB  V.  SaUB. 

(Supreme  Court  of  Arkansas.    Nov.  30, 1889.) 

HlOHWATB— WOBKINO  TKB  ROAD— NOT10«. 

Under  Mansf.  Dig.  Ark.  i  6905,  requiring 
notice  to  work  the  road  to  be  given  three  davs  be- 
fore the  time  appointed,  notice  on  Saturday  to 
work  on  the  following  Tuesday,  Wednesday,  and 
Thursday  U  bad  as  to  Tuesday,  but  good  as  to  the 
other  days. 

Appeals  from  circuit  court,  Desha  county; 
B.  F.  Grace,  Special  Judge. 

Indictments  of  Tom  Moore,  Charles  Jiles, 

and Frazier,  for  refusing  to  work  the 

roads.  Mansf.  Dig.  Ark.  §  5905,  requires 
notice  to  work  the  roads  to  be  given  three 
days  before  the  time  appointed  for  such  work. 
Defendants  were  convicted,  and  appeal.    . 

David  A.  Gates,  for  appellants.  W.  B. 
Atkinson,  Atty.  Gen.,  for  the  Slate. 

Per  Curiam.  Notice  on  Saturday  to  one 
liable  to  road  duty,  to  work  a  road  on  the 
following  Tuesday,  Wednesday,  and  Thurs- 
day, was  not  sufficient  notice  to  work  on 
Tuesday,  because  three  full  days  did  not 
Intervene,  (Jones  v.  State,  42  Ark.  93,)  but 
was  good  as  to  the  other  days.    Affirm. 


Wellington  et  al.  v.  State. 
(Supreme  Court  of  Arhaniai.    Nov.  SO,  1889.) 

TKEBPASS — HONTIKO  WITHOUT  FbRXISSION. 

1.  In  a  prosscution  under  Mansf.  Dig.  Arlc 
1 1869,  for  bunting  In  the  Inclosed  grounds  of  an- 
other without  the  consent  of  the  owner  previously 
obtained,  where  it  appears  that  defendants  had 
permission  to  bunt  on  land  adjoiningtbat  on  which 
the  alleged  ofFense  was  committed,  an  instruction 
that  It  was  defendants'  duty  to  ascertain,  "by  all 
means  in  their  power, "  the  boundaries  of  the  in- 
closure  they  had  permission  to  hunt  upon  is  not 
prejudicial  error,  as  requiring  a  greater  degree  of 
alUgenoe  than  the  law  sanctions,  in  tlie  absence 
Of  evidence  showing  that  they  used  any  diligence 
wliatever. 

3.  One  who  has  paid  the  consideration  for  the 
land,  and  has  exclusive  control  and  possession,  is 
tile'*owner,'' within  the  meaning  of  the  statute, 
though  hts  deed  for  it  has  not  been  executed. 

Appeal  from  circuit  court,  Washington 
county;  J.  M.  Pittman,  Judge. 

Prosecution  instituted  against  E.  B.  Well- 
ington and  another  for  hunting  on  the  land 
of  William  Uraithwaite  without  his  consent. 
Mansf.  Dig.  Ark.  §  1669,  provides:  "If  any 
person  shall  •  *  *  hunt  in  the  inclosed 
ground  of  another,  without  the  consent  of 
the  owner  previously  obtained,  *  *  ♦ 
the  party  so  offending  shall  be  guilty  of  a 
misdemeanor."  Defendants  bad  permission 
to  hunt  on  the  land  of  Charles  Craig,  which 
adjoined  that  belonging  to  Braith  waite.  Both 


tracts  were  uncultivated,  but  they  were  sep- 
arated by  a  fence.  At  the  state's  request, 
the  court  gave  the  jury  the  following  in- 
struction: "It  is  the  duty  of  the  person  who 
hunts  upon  the  inclosed  grounds  of  another 
to  first  procure  permission  of  the  owner  of 
such  lands,  and  to  ascertain  by  all  means  in 
his  power  the  boundaries  of  the  inclosure 
that  he  has  permission  to  hunt  upon;  and  if, 
after  using  all  these  means  and  ascertaining 
such  boundaries,  he,  honestly  believing  that 
he  is  in  such  boundaries,  trespass  upon  the 
lands  of  another  without  intending  to  do  so, 
he  will  not  be  guilty."  It  was  proved  that 
Braitliwaite  bought  the  land  from  one 
Wright,  having  paid  the  consideration,  but 
the  deed  had  not  been  executed.  Bralthwaite 
was  in  exclusive  control  and  possession  of 
the  land,  wliich  was  inclosed.  There  was  a 
conviction,  and  defendants  appeal. 

S.  P  Watson,  for  appellants.  W.  B.  At- 
kinson,  Atty.  Gen.,  and  T.  D.  Crauford,  for 
the  State. 

Per  Curiam.  If  the  charge  of  the  court 
demanded  of  the  appellants  a  greater  degree 
of  diligence  than  the  law  sanctions,  in  ascer- 
taining the  boundaries  of  the  land  upon 
which  they  had  permission  to  hunt,  it  did 
not  prejudice  them,  because  there  is  no  evi- 
dence in  the  abstract  tending  to  show  that 
they  used  any  diligence  at  all.  Clark  v. 
State,  50  Ark.  570, 9  S.  W.  Bep.  431.  Bralth- 
waite was  the  owner  of  the  land,  within  the 
meaning  of  the  act.    Affirm. 


Mabquardt  0.  State. 
(Supreme  Court  of  Arkansa*.    Nov.  80, 1889.) 

IHTOXICATIKO  LlQVOBS— SI7RSAT  SaLSS — llfmOt' 
IfXKT. 

An  tndletment  which  charges  that  defend- 
ant, "on  the  1st  day  of  May,  1889,  •  •  •  anlaw- 
f  ully  did  keep  open  his  dram  shops  on  Sunday, "  is 
good,  though  the  1st  day  of  Hay,  1889,  came  on 
wednesdav:  the  gist  of  the  offense  being  that  de- 
fendant sold  spirttnous  liquor  on  Snndav. 

Appeal  from  circuit  court,  Sebastian  coun- 
ty; John  S.  Little,  Judge. 

Indictment  of  P.  Marquardt  for  keeping 
open  a  dram-shop  on  Sunday.  The  indict- 
ment is  as  follows:  "The  grand  jury  *  *  ♦ 
accuses.  P.  Marquardt  of  the  crime  of  keeping 
open  dram-shops  on  Sunday,  committed  as 
follows,  to-wit:  The  said  P.  Marquardt,  on 
the  1st  day  of  May.  1889.  •  ♦  ♦  unlaw- 
fully did  keep  open  his  dram-shops  on  Sun- 
day." The  Ist  day  of  May,  1889,  did  not 
come  on  a  Sunday,  but  on  VVednesday.  The 
court  overruled  defendant's  demurrer  to  the 
indictment.  There  was  a  conviction,  and 
defendant  appeals,  assigning  as  error  the 
overruling  of  his  demurrer. 

V.  A.  Lewers,  for  appellant.  W.  B.  Atkin- 
son,  Atty.  Gen.,  and  T.  D.  Crauford,  tor 
the  State. 

Per  (Curiam.  The  allegation  of  time  in 
the  indictment  is  immaterial.  The  gist  of 
the  offense  is  that  spirituous  liquor  was  so!<i 
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on  Sanday,  and  whellipr  the  day  of  the 
month  is  correctly  stated  is  no  more  impor- 
tant in  this  than  in  other  cases.  Wliart. 
Critn.  PI.  §  121;  People  v.  Ball,  42  Barb,  324; 
SUte  V.Drake,  64  N.  C.  591;  State  v.  £sk- 
ridge,  1  Swan,  416.  In  Robinson  t.  State, 
38  Ark.  548,  it  was  not  charged  that  the  of- 
fense was  committed  on  Sunday,  but  only  on 
a  day  of  the  month  which  the  court  judicial- 
ly knew  was  not  Sunday  That  case  does  not 
conflict  with  the  view  now  expressed.  Af- 
firmed. 


LowKRT  V.  State. 
(Supreme  Court  of  Arkansas.    Nov.  80, 1889.) 

HlOHWATS— WaBNTKO  TO  WoRK  ROAD. 

1.  Under  Mansf.  Dig.  Arli.  $  5905,  providing 
that  the  waraing  required  to  be  given  by  the  road 
overseer  to  every  person  in  the  district  of  his  ap- 
poinlment  to  work  on  the  public  highways  "may 
be  given  personaliy,  or  by  leaving  a  written  notice 
■t  the  nsnal  place  of  abode  of  the  person  warned, 
in  some  conspicnous  place,  *  *  *  at  least  three 
days  previous  to  the  time  appointed  to  work  by 
SDcb  overseer, "  service  cannot  be  bad  by  leaving 
^tbe  notice  with  the  wife  of  the  person  to  be 
warned. 

8.  That  a  conversation  regarding  the  question 
whether  defendant  was  subject  to  road  duty,  had 
between  him  and  the  road  overseer,  may  conati- 
tnte  notice,  it  must  appear  to  have  occurred  more 
than  three  days  before  the  time  flzed  for  the  work. 

Appeal  from  circuit  court.  Garland  county; 
J.  B.  Wood,  Judge. 

Indictment  of  Mart  Lowery  for  failure  to 
work  on  a  public  highway.     Notice  was  left 
at  defendant's  usual  place  of  abode,  with  his 
wife,  eight  days  before  March  20,  1889,  that 
be  was  to  do  work  on  a  public  road,  March 
20.  21,  and  22,  1889.     He  afterwards  hunted 
up  the  road  overseer,  and  claimed  he  was  not 
subject  to  road  duty,  when  they  agreed  to 
submit  the  matter  to  arbitration.     Mansf. 
Dig.  Ark.  g  5905,  provides  that  the  warning 
required  to  be  given  by  the  road  overseer  to 
every  person  in  the  district  of  his  appoint- 
ment to  work  on  the  public  highways  "may 
be  given  personally,  or  by  leaving  a  written 
notice  at  tlie  usual  place  of  abode  of  the  per- 
son warned,  in  some  conspicuous  place,  *  *  * 
at  least  three  days  previous  to  the  time  ap- 
pointed  to  work  by  such  overseer."     The 
court  gave  the  jury  the  following  instruc- 
ti^n :   "If  you  find  from  the  evidence  that  the 
rood  overseer  left  a  written  notice,  in  proper 
form,  at  the  usual  place  of  abode  of  defend- 
ant, and  with  defendant's  wife,  a  member  of 
his  family,  at  least  three  days  previous  to  the 
time  appointed  to  work  by  said  overseer,  you 
will    find    that  the   defendant  was  legally 
warned. "   There  was  a  conviction ;  and  from 
ao  order  overruling  his  motion  for  a  new 
trial,  defendant  appeals. 

C.  V.  Teague,  for  appellant.  W.  E.  At- 
kinson, Atty.  Qen.,  and  T.  D.  Grauford,  for 
the  State. 

Pbs  Gvbiah.  The  legislature  has  pre- 
scribed the  manner  of  warning  hands  to  work 
upon  the  public  highways.  The  warning 
may  be   given  personally,  or  by  leaving  a 


written  notice  at  the  usual  place  of  abode  of 
the  person  warned,  in  some  conspicuous 
place.  Service  cannot  be  had  by  leaving  the 
notice  with  the  wife  of  the  person  to  t>e 
warned,  because  this  manner  of  giving  no- 
tice is  not  within  the  provisions  of  the  stat- 
ute. Barnett  v.  State,  S5  Ark.  501;  Bruce 
V.  Arrington,  22  Ark.  362.  If  the  conversa- 
tion of  the  overseer  with  the  defendant  is  re- 
lied upon  as  notice,  it  must  appear  to  have 
occurred  more  than  three  days  l)efore  the  time 
fixed  for  the  work.  There  was  evidence  up- 
on which  a  jury  might  find  that  the  defend- 
ant was  liable  to  road  duty.  The  instruction 
given  by  the  court,  of  its  own  motion,  as  to 
the  sufficiency  of  the  notice,  was  error;  and 
for  that  the  judgment  is  reversed,  and  cause 
remanded  for  a  new  trial. 


Ckumpton  t>.  State. 
(Supreme  Cowrt  of  Arkansas.    Nov.  80, 1880.) 

WlTNBSS — CbBDIBILITT — BIAS. 

The  bias  of  one  called  to  testify  in  a  case 
not  being  a  collateral  matter,  testimony  as  to  state- 
ments made  by  him  which  tend  to  show  snoh  bios 
is  competent. 

Appeal  from  circuit  court,  Craighead  coun- 
ty; J.  E.  KiDDiOK,  Judge. 

This  was  an  indictment  against  P  C. 
Crumpton,  for  murder.  He  was  convicted 
of  voluntary  manslaughter,  and  appeals. 

N.  W.  Norton,  for  appellant.  W.  E.  At- 
kinaon,  Atty.  Gen.,  for  the  State. 

Per  Cxtbiau.  During  the  trial  of  the  ap- 
pellant a  witness  introduced  by  him  was  asked 
if  be  bad  not  made  certain  statements  which, 
if  made,  tended  to  show  that  he  felt  an  in- 
terest in  the  defendant's  behalf.  He  denied 
that  be  had  made  the  statements,  and  the 
state  was  permitted,  against  his  objection,  to 
prove  that  he  had  made  them.  The  bias  of 
one  called  to  testify  in  a  case  is  not  a  collat- 
eral matter.  The  testimony  was  competent. 
Butler  V.  State,  84  Ark.  480;  Whart.  Grim. 
Ev.  8  485. 

It  IS  urged  that  the  court  erred  in  instruct- 
ing the  jury  as  to  the  law  of  manslaughter, 
against  the  appellant's  objection.  We  can- 
not say  that  there  was  no  testimony  to  justi- 
fy a  conviction  of  manslaughter.    Affirm. 


Stats  e.  Aonxw. 
{Swpreme  Court  of  Arkansas.    Nov.  80, 1889.) 

Ihsiotmsnt  —  VnrDisa  xnm  FiLnro — BiomNO  it 
FoRKMAH  or  Orand  Jubt. 
Hansf.  Dig.  Ark.  i  3102,  requiring  the  fore- 
man of  the  granajury  to  sign  the  indorsement  "A 
true  bill, "  is  directory,  and  where  he  does  not  sign 
it  the  objection  to  the  irregularity  is  waived,  un- 
less made  before  pleading. 

Appeal  from  circuit  court,  Logan  county; 
H.  F.  TuoMASON,  Judge. 

The  appellee,  J.  M.  Agnew,  was  indicted 
and  on  trial  in  the  Logan  circuit  court  for 
selling  liquor  without  license,  and  the  jury 
had  been  impaneled,  the  state  had  closed 
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her  evidence,  and  tliat  for  the  defense  was 
being  introduced,  when  the  circuit  judgadia- 
covered  that  the  indorsement,  "A  true  bili," 
had  not  been  signed  hj  the  foreman,  as  pro- 
vided by  Mansf.  Dig.  Ark.  §  2102.  He  at 
once  stopped  the  trial,  discharged  the  jury, 
dismissed  the  indictment,  and  acquitted  the 
defendant.  The  prosecuting  attorney  filed  a 
motion  for  a  new  trial,  which  was  overruled, 
and  the  state  excepted  and  appealed. 

W.  B.  Atkinson,  Atty.  Gen.,  for  the  State. 

Feb  Citri  am.  The  provision  that  the  fore- 
man of  the  grand  jury  shall  sign  the  indorse- 
roent,  "A  true  bill,"  upon  indictment  is  di- 
rectory, and  the  objectiou  to  the  irregularity 
is  waived,  unless  made  before  pleading.  Peo- 
ple V.  Lawrence,  21  Cal.  872;  State  v.  Mor- 
tens, 14  Mo.  94;  State  v.  Creighlon,  1  Nott 
&  McC.  256;  Wau-Kon-Chaw-N6ek-Kaw  v. 
U.  S.,  Morris.  (Iowa.)  382;  State  v.  Cox,  6 
Ired.  440;  State  v.  Powell,  24  Tex.  185;  State 
V.  Murphy,  47  Mo.  274;  State  v.  Shippey,  10 
Minn.  223.  (GU.  178;)  State  r.  Brandon,  28 
Ark.  411;  State  v.  Jolinaon,  33  Ark.  174.  Re- 
verse and  remand,  with  directions  to  put  de- 
fendant upon  his  trial. 


BTJ88HLL  0.  BtATB. 

{Supreme  Court  of  Arkaiucu.    Nov.  80, 1889.) 

iHsicmmro— Ubbcriptiox  ot  OrraNH— A8saiii,t 
WITH  IirrBiTT  TO  Keu. 
Mansf.  Dig.  Ark.  {  1663,  defines  an  "aManlt" 
as  an  unlawful  attempt  coupled  with  present  abil- 
ity to  commit  a  violeat  injury  on  the  person  of  an- 
other. Held  that,  in  an  Indictment  for  assault 
with  intent  to  kill,  It  is  snffioient  to  allege  that  the 
assault  wsa  committed  in  the  manner  and  with  the 
intent  necessary  to  constitute  the  offense,  without 
expressly  alleging  "  present  ability, "  the  word  "  as- 
sault" in  such  connection  meaning  all  that  the 
statute  defines  an  assault  to  be. 

Appeal  from  circuit  court,  Washington 
county;  J.  M.J*ittman,  Judge. 

This  was  an  indictment  against  J.  M.  Bus- 
sell  for  assault  with  intent  to  kill.  He  was 
convicted  of  a  simple  assault,  and  appeals. 
Mansf.  Dig.  Ark.  &  1562,  declares  that  an 
assault  is  an  unlawful  attempt  coupled  with 
present  ability  to  commit  a  violent  injury  on 
the  person  of  another. 

J.  M.  Russell,  pro  te.  W.  E.  Atkinson, 
Atty.  Gen.,  for  the  State. 

Feb  Curiam.  In  an  indictment  for  an 
assaalt  with  intent  to  kill  and  murder,  it  is 
not  necessary  to  "pursue  the  terms"  of  the 
statutory  definition  of  an  "assault."  It  is 
sulBcient  to  allege  that  the  assault  was  com- 
mitted in  the  manner  and  with  the  iutent 
necessary  to  constitute  the  offense,  without 
expressly  averring  "the  present  ability"  nec- 
essary to  constitute  the  assault.  The  word 
"assault"  or  "assaulted,"  used  in  such  a  con- 
nection, means  all  the  statute  defines  an  as- 
sault to  be.  Blsb.  St.  Crimes,  (2d  £d.)  §  514; 
Butler  v.State,  34  Ark.  480;  Lacefield  v.  State, 
Id.  275;  Bobinson  v.  Stote,  5  Ark.  660;  Mo- 
Coy  V.  State,  8  Ark.  451.  Judgment  aihrmed. 


L10BTI.E  V.  Castlbman. 
{Supreme  Court  of  Arkansas.    Nov.  80, 1889.) 

Ce^TTEI,   MoSTOAOBS— LtVS-StOOK — DaSOKIFTTOX. 

A  description  in  a  chattel  mortgsge  of  the 
property  mortgaged  as  "one  black  mare  mule,  six 
years  old, "  in  the  mortgagor's  possession,  in  a  oer- 
tain  county  and  state,  is  sufficient.' 

Appeal  from  circuit  court,  Hampstead 
county;  C.  £.  MiTOHSLi.,  Judge. 

Beplevin  by  John  £.  lightle  against  An- 
drew Castleman,  brought  before  a  Justice  of 
the  peace,  who  rendereid  judgment  for  plain- 
tiff, and  defendant  appealed  to  the  circuit 
court.  Plaintiff  claimed  a  mule  under  a 
trust-deed,  which  described  the  mule  as  "one 
black  mare  mule,  six  years  old,"  and  recited 
that  all  of  the  property  described  in  it  was  in 
the  mortgagor's  possession,  in  White  connty. 
Ark.  Judgment  for  defendant,  and  plaintiff 
appeals. 

J.  W.  House,  for  appellant.  S.  B.  Will- 
tarns,  for  appellee. 

Fkb  CcBiAM.  A  mortgage  wbich  de- 
scribes the  property  as  "one  black  mare  mole, 
six  years  old,  in  the  mortgagor's  possession, 
ill  White  county.  Ark.."  states  facta  by  the 
aid  of  which  third  persons  could  identify  the 
mortgaged  property,  and  is  a  good  descrip- 
tion.   Johnson  y.  Grissard,  51  Ark. ,  11 

S.  W.  Bep.  585;  Jones,  Chat.  Mortg.  §§  54, 
54a.  Reverse  the  judgment,  and  reoaand  the 
cause. 


GoHE  V.  State. 
(Supreme  Court  of  Arlicmsas.   Nov.  80, 1889.) 

Caixnui)  Law— Trui/— PBBBBT7CB  or  DansiniAjrr 
OoKSTrrcnoKAi.  Law. 
Mansf.  Dig.  Ark.  |  8318,  providing  that  a 
defendant  on  trial  for  a  felony  must  be  present  at 
the  trial,  but  that  if  he  escapes  from  custody  after 
commencement  of  trial,  or,  "if  on  bail,  shall  ab- 
sent binuelf  during  the  trial, "  the  trial  may  pro- 
gress to  a  verdict,  does  not  violate  the  oonstlto- 
tlonal  guaranty  (Const  Ark.  arL  3,  |  10)  that  the 
aeonsed  shall  have  the  right  to  be  oonf ronted  with 
the  witnesses  against  him,  as  this  does  not  give 
him  the  right  to  abscond,  and  then  oomplain  of  his 
own  absence. 

Appeal  from  circuit  court,  Montgomery 
county;  L.  Leatherman,  Special  Jndge. 

T  D.  Crauiford,  for  appellant.  W.  E.  At- 
kinson, Atty.  (3en.,  for  the  State. 

Sandku^  J.  Appellant,  E.  N.  (jrore.  was 
indicted  in  Montgomery  oironit  coart  for 
grand  larceny,  and  gave  bail  for  his  appear- 
ance. He  was  preeen  t  at  the  commencement 
of  the  trial,  on  the  17th  day  of  February, 
1880.  On  the  next  day,  and  during  the  prog- 
ress of  the  trial,  he  absented  himself.  There- 
upon, the  prosecuting  attorney  having  elected 
to  proceed,  the  court  allowed  the  cause  to 
progress  to  a  verdict.  The  jury  found  appel- 
lant guilty.    Sul)sequently,  on  the  Slat  day 


>As  to  what  is  a  sufficient  description  of  live- 
stock in  a  chattel  mortg^e,  see  Warner  v,  WUsod, 
(Iowa,)  86  N.  W  Rep.  TOO,  and  note;  Barrett  v. 
Fisch,  (Iowa,)  41  N.  W.  Rep.  810,  and  note;  Raw- 
lins V.  Kennard,  (Neb.)  Id.  1001. 
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of  August,  1889.  appellant  was  brouf^ht  into 
court,  in  custody  of  tlie  slieriff,  and  judg- 
ment was  rendered  upon  the  verdict.  Tiie 
motion  for  a  new  trial  states  three  grounds, 
Tiz.:  (1)  Defendant  was  tried  for  a  felony. 
In  bis  absence;  (2)  defendant  was  absent 
when  the  verdict  was  rendered  or  returned 
into  court;  (3)  the  jury  were  charged  by  the 
coart  that  if  the  Talue  of  the  goods  taken  by 
defendant  amounted  to  two  dollars  they 
shoald  find  him  guilty,  and  assess  li is  punish- 
ment at  not  less  than  one  year  in  the  peniten- 
tiary. There  is  no  bill  of  exceptions,  and  we 
do  not  know  what  instructions  were  given  by 
the  conrt. 

The  only  question  arising  upon  the  record 
is,  does  section  221S,  Mansf.  Dig.,  violate  the 
constitution?  That  section  is  as  follows: 
"If  the  indictment  be  for  s  felony,  the  de- 
fendant must  be  present  during  the  trial. 
If  he  escapes  from  custody  after  the  trial  has 
commenced,  or,  if  on  bail,  shall  absent  him- 
self during  the  trial,  the  trial  may  either  be 
stopped  or  progress  to  a  verdict,  at  the  dis- 
cretion of  the  prosecuting  attorney;  but  judg- 
ment shall  not  be  rendered  until  the  presence 
of  the  defendant  is  obtained."  It  has  been 
nnifonnly  held  by  this  court  that  a  defendant 
charged  with  felony  has  a  right  to  be  present 
at  every  stage  of  his  trial.  Sections  8, 10, 
art.  2,  Const.,  have  been  construed  to  guaran- 
ty him  that  right;  and  it  has  been  often  held 
that  a  defendant  cannot  waive  his  constitu- 
tional right  by  agreement.  It  is  now  to  be 
determined  whether  the  constitutional  guar- 
anty that  the  defendant  shall  be  confronted 
with  the  witnesses  against  him  (article  2, 
§  10,)  remains,  where  he,  pending  a  trial,  ab- 
sconds, and  refuses  to  be  confronted.  Nei- 
ther direct  authority  nor  analogy  are  lacking 
in  the  construction  of  this  guaranty.  For 
200  years  it  has  been  ruled  in  England  that 
where  a  witnees  is  absent  by  the  fraudulent 
procurement  of  a  defendant  the  deposition  of 
the  witness  taken  on  a  preliminary  hearing 
may  be  read  in  evidence,  (Lord  Morley's  Case, 
6  State  Tr.  770;  Harrison's  Case,  12  State 
Tr. 851;  Reg.  v.  Scaife.  17  Adol.  A  E.  (N.  S.) 
242;)  and  the  same  doctrine  prevails  in  this 
country.  (Drayton  v.  Wells,  1  Nott  &  McC. 
409;  Ifilliams  v.  State.  19  Oa.  403;  Revnolds 
V.  U.S.,  98  U.  S.  145-158;  1  Greenl.  Ev.  8 163; 
1  Taylor,  Et.  §  446;  1  Whart.  E v.  §  178!)  In 
the  last-mentioned  case,  Chief  Jastioe  Waitis, 
delivering  the  opinion  of  the  court,  says: 
"The  constitution  gives  the  accused  the  right 
to  a  trial  at  which  be  shall  be  confronted  with 
the  witnesses  against  hfm;  but,  if  a  witness 
is  absent  by  his  own  wrongful  procurement, 
he  cannot  complain  if  competent  evidence  is 
admitted  to  snpply  the  place  of  that  which  he 
t>as  kept  away.  The  constitution  does  not 
gnaranty  an  accused  person  against  the 
legitimate  consequences  of  his  own  wrongful 
acts.  It  grants  him  the  privilege  of  being 
confronted  with  the  witnesses  against  him; 
bot,  if  he  voluntarily  keeps  the  witnesses 
away,  be  cannot  Insist  on  his  privilege.  If, 
therefore,  when  absent  by  his  procurement, 


their  evidence  is  sniiplied  in  some  lawful 
way,  he  is  in  no  condition  to  assert  that  his 
constitutional  rights  have  been  violated." 
And,  after  reviewing  the  English  and  Amer- 
ican authorities  upon  the  point,  he  adds: 
"We  are  content  with  this  long-established 
nsage,  which,  so  far  as  we  have  been  able  to 
discover,  has  rarely  been  departed  from.  It 
is  the  outgrowth  of  a  maxim  based  on  tbe 
principles  of  common  honesty,  and,  if  prop- 
erly administered,  can  harm  no  one."  In 
U  S.  V.  Davis,  6,  Blatchf.  464,  it  was  ruled 
that  where  a  defendant  was  so  violent  and 
obstreperous  as  to  prevent  the  orderly  prog- 
ress of  his  trial  it  was  proper  to  remove  him 
from  the  court  and  proceed  vrith  the  trial. 
In  Price  v.  State,  36  Miss.  531,  and  in  Fight 
v.  State.  7  Ohio,  180,  it  is  held  that  where  a 
defendant,  pending  his  trial,  absconds,  it  ia 
proper  to  proceed  to  verdict.  The  constitu- 
tion guaranties  him  the  right  to  be  present, 
but  this  guaranty  was  never  intended  to  in- 
clude tbe  right  to  abscond,  and  then  com- 
plain of  his  own  absence.  We  hold  the  stat- 
ute constitutional,  and  affirm  tbe  judgment. 


Opp  t>.  Waok. 
(Supreme  Ctnirt  of  Arkantat.    Nov.  80, 1880.) 
tauiT^TioN  or  AtnioNS — Neit  Pbohibi. 
Where  defandant  owes  plaintlS  on  several 
distinct  obligations,  a  letter  from  him  to  plaintiff 
saying,  "Don't  pash  us,  as  yours  is  the  only  claim 
for  goods  on  the  shop,  and  I  sball  work  it  olt  as 
soon  as  possible, "  without  designating  which  obli- 
gation be  promises  to  "  work  off, "  is  not  a  sufflcient 
new  promise  to  remove  the  biur  of  the  statute  of 
limitations.* 

Appeal  from  circuit  court,  Phillips  oouniy; 
M.  T.  Sanders,  Judge. 

/.  O.  Tappan  and  /.  /.  Homor,  for  appel- 
lant.   P.  O.  Theveatt,  for  appellee. 

Sandels,  J.  Action  brought  June  4, 1887, 
by  appellee,  upon  six  bills  of  exchange, — one 
dated  October  8,  1881,  due  at  90  days,  for 
$212.80;  one  dated  October  25,  1881,  due  at 
90  days,  for  $311.05;  and  four  dated  Xovem- 
ber  14,  1881,  for  $82.12  each,  ahd  due  at  15, 
80,  40,  and  60  days,  respectively.  The  com- 
plaint also  alleges  that  on  Octobers,  1882,  ap- 
pellant in  writing  acknowledged  said  several 
debts,  and  promised  to  pay  the  same.  An- 
swer, statute  of  limitations,  and  denial  of 
promise  to  pay  within  five  years.  The  letter 
written  by  B.  A.  Opp,  appellant,  dated  Octo- 
ber 3,  1882,  upon  which  appellee  relied  to 
take  his  claims  out  of  the  statute  of  limita- 
tions, is  in  words  and  figures  as  follows: 
"Helena,  Ark.,  Oct.  3rd,  8^  Wack  &  Miller 
— Gents:  Yours  to  hand  a  few  days  ago.  I 
have  been  sick,  and  am  just  up.  My  dear 
sir,  it  is  impossible  for  me  to  give  drafts  to 
pay  at  any  particular  time,  at  present.  As 
yet,  business  is  as  dull  as  it  could  be.    But ' 


*  As  to  what  Is  a  snfacient  acknowledgment  of  a 
debt,  or  new  promise  to  pay  the  same,  to  remov* 
the  bar  of  the  statute  of  limitations,  see  Holberg 
V.  Jaff ruy,  (Miss. )  5  South.  Kep.  94,  and  note ;  Gath- 
rigbt  V.  Wheat,  (Tex.)  9  8.  W.  Rep.  76,  and  note. 
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our  prospect  la  good  for  a  livelj  trade  this 
fall.  The  extreme  bard  times  has  reduced 
my  stock.  But  we  are  at  work  like  Turks  to 
get  up  work  for  the  fall  trade,  and  rest  as- 
sured that  I  will  do  all  I  can  for  you.  But  it 
is  no  use  to  ^ive  drafts,  and  have  them  go  to 
protest.  Don't  push  us,  as  yours  is  the  only 
claim  for  goods  on  the  shop,  and  I  shall  work 
it  off  as  soon  as  possible.  [Signed]  Truly 
youra,  R.  A.  0pp."  Wack  and  Wurth  testi- 
fied that  the  letter  could  have  referred  only 
to  the  acceptances  in  suit;  that  defendant 
owed  plaintiff  only  these  six  bills  at  the  time 
It  was  written. 

C!onstrued  most  strongly  against  the  writer, 
the  letter  of  Opp  is,  at  most,  a  conditional 
promise;  in  which  event  it  is  always  neces- 
sary to  prove  the  happening  of  the  contingency 
or  accrual  of  the  subject-matter  of  the  condi- 
tion. But  a  fatal  insufficiency  exists  in  the 
failure  of  the  letter  to  designate  which  one  or 
ones  of  the  drafts  he  promised  to  "  work  off." 
Wliere  a  promise  to  pay  a  debt  barred  by  lim- 
itation or  an  acknowledgment  within  the 
period  of  limitation  ia  relied  upon,  and  is 
otherwise  saflSciently  specific,  parol  proof 
may  be  admitted  to  show  that  there  was  but 
one  obligation  due  from  defendant  to  plain- 
tiff, and  thus  Identify  the  debt  to  which  the 
promise  refers.  But,  where  there  are  two  or 
more  distinct  obligations  due  the  plaintiff, 
the  written  acknowledgment  must  itself 
identify  the  one  or  ones  to  wliich  the  prom- 
ise to  pay  attaches.  Bingo  v.  Brooks,  26 
Ark.  540;  Armistead  v.  Brooke,  18  Ark.  521. 
Reverse,  and  remand  for  new  trlaL 


Helt  v.  Statb. 
(Supreme  Court  of  Arkaruas.    Dea  7, 1880.> 

INDIOTMIENT — Pl.^O>  OF  ReTUBN — PbESUMFTIOK 

An  indlotment  which  recites  that  It  was  f  onnd 
by  the  grand  jury  of  Lincoln  county  at  the  Aukusi 
term,  1S88,  of  the  Lincoln  circuit  court,  without 
•pecifyine  In  which  ot  the  two  districts  it  was 
found,  will  be  presumed  to  have  been  returned  by 
a  grand  jury  legally  impaneled  in  the  Star  City  dis- 
trict, where  it  appears  from  the  term  at  which  it 
was  found,  and  from  the  clerk's  Indorsement  there- 
on, that  it  was  returned  at  a  time  when  that  dis- 
trict of  the  court  could  alone  have  been  legally  in 
session,  and  where  the  proof  shows  that  the  offense 
was  committed,  and  the  defendant  tried  and  con- 
victed, there. 

Appeal  from  circuit  court,  Lincoln  county; 
J.  M.  Elliott,  Judge. 

Tbefollo  wing  indictment  was  found  against 
J.  S.  Helt:  "State  of  Arkansas  v  J.  S.  Helt. 
In  the  Lincoln  circuit  court,  August  term, 
1888.  The  grand  Jury  of  Lincoln  county,  in 
the  name  and  by  the  authority  of  the  state 
of  Arkansas,  accuse  J.  S.  Helt  of  the  crime 
of  carrying  a  weapon,  committed  as  follows, 
to-wit:  The  said  J.  S.  Helt,  in  the  county 
and  state  aforesaid,  on  the  20th  day  of  April, 
1888,  did  carry  a  pistol  as  a  weapon,  contrary 
to  the  statutes  in  such  cases  made  and  pro- 
vided, and  against  the  peace  and  dignity  of 
the  state  of  Arkansas. "  Defendant  demurred, 
on  the  ground  that  the  indictment  did  not 
state  that  the  offense  was  committed  within 


the  jurisdiptlon  of  the  circuit  court,  and  by  a 
grand  jnry  of  Lincoln  county,  for  the  Star 
City  district.  The  demurrer  was  overruled, 
and  defendant,  having  waived  a  jury  trial, 
was  found  guilty  by  the  court.  From  an  or- 
der denying  his  motion  for  a  new  trial,  de- 
fendant now  appeals. 

/.  M.  Cunningham,  for  appellant.  W.  E. 
Atkinson,  Atty.  Gen.,  and  T.  D.  Crauford, 
for  the  State. 

Feb  Cubiah.  The  indictment  recites 
simply  that  it  was  found  in  the  Lincoln  cir- 
cuit court,  at  the  August  term,  1888,  by  the 
grand  jury  of  Lincoln  county,  without  speci- 
fying in  which  of  the  two  districts  of  the 
county  it  was  found.  Without  referring  to 
the  record  entries,  to  ascertain  where  the 
court  sat  which  impaneled  the  grand  jury,  it 
appears  from  the  term  at  which  the  indict- 
ment was  found,  and  date  of  the  clerk's  in- 
dorsement upon  it  when  it  was  received  from 
the  grand  jury,  that  it  was  returned  at  a  time 
when  the  Star  City  district  of  the  court  alone 
could  legally  be  in  session.  It  will  therefore 
be  presumed  from  the  indictment  itself  that 
it  was  returned  by  a  grand  jury  legally  im- 
paneled in  that  district.  See  Cornelius  v. 
State.  12  Ark.  799.  The  proof  shows  that 
the  offense  was  committed  in  that  district 
The  defendant  was  tried  and  convicted  there, 
There  is  no  other  point  made  in  the  case,  and 
the  judgment  will  be  alfirmed. 


Baibd  o.  State. 

(Supreme  Court  of  ArkanKU.    Dea  7, 1889.) 

Irtoxioatiko  LiQUOBS— Local  Optioh — Licessk. 

1.  Revenue  Act  Ark.  188S,  Imposing  a  license 
on  the  business  of  a  liquor  seller,  amended  by  im- 
plication the  general  license  law  and  became  a  part 
thereof;  and  one  carrying  on  such  business  in  a 
prohibition  district  is  liable  to  the  penalty  of  the 
revenue  act,  by  virtue  of  the  "Drag-Net  Proviso" 
of  Act  Ark.  March  26, 1883,  which  authorixes  a  con- 
viction for  violation  of  the  license  law  in  prohibi- 
tion dlstriota.  Following  Hazzla  v.  State,  10  S.  W. 
Rep.  257. 

2.  The  "Drag-Net  Proviso"  of  Act  Ark.  March 
26, 1888,  which,  after  re-enacting  the  prohibitory 
part  of  the  license  act  of  1879  so  as  to  Include  alco- 
hol within  its  provisions,  declares  that  the  act 
shall  have  operation  In  every  part  of  the  state,  ir- 
respective of  other  prohibitory  acts,  is  not  in  con- 
travention of  Const  Ark.  1874,  art  5,  {  23,  which 
prohibits  the  extension  of  the  provisions  of  a  prior 
uw  by  reference  to  its  title. 

8.  Independent  of  such  proviso,  a  conviction 
for  selling  liquor  without  a  license  in  a  prohibition 
district  is  warranted  under  the  license  provision 
of  the  revenue  act  of  1888,  which  prevails  in  aU 

garts  of  Arkansas,  Irrespeotive  of  local  option 
iws. 

4.  A  oonviotion  is  warranted  for  selling  liquor 
as  the  agent  of  one  who  has  no  license. 

Appeal  from  circuit  court.  Saline  ooanty; 
J.  B.  Wood,  Judg& 

Indictment  of  William  Baird  for  the  alleged 
selling  of  intoxicating  liquors  without  a 
license,  in  a  district  in  which  a  local  prohib- 
itory law  prevailed.  The  court  found  de- 
fendant guilty,  and  from  the  denial  of  a  mo- 
tion for  a  new  trial,  defendant  appeals. 

L.  Lealherman  and  Q.  W.  Murphy,  for  ap- 
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pellant     W.  B.  Atkinson,  Atty.  Gen.,  for 
the  State. 

CocKBiLi,,  G.  J.  The  latter  half  of  the 
third  section  of  the  act  of  March  26,  1883, 
amending  the  liqaor  license  law,  though  in- 
troduced by  the  word  "provided."  does  not 
limit  any  provision  of  the  act,  or  except  any- 
thing from  its  operation.  It  contains,  be- 
sides, a  positive  enactment  to  the  effect  that 
the  provisions  of  that  act  shall  be  enforced  in 
every  part  of  the  state,  including  localities 
where  the  local  option  and  special  laws  pro- 
hibiting the  sale  of  liquor  are  in  force.  This 
is  apparent  from  the  latter  part  of  the  sec- 
tion. The  technical  canon  of  construction 
which  applies  to  provisos  proper  has  there- 
fore no  place  in  the  interpretation  of  the  act 
and  its  amend  ments.  The  license  provision  of 
the  revenue  act  of  188S,  subsequently  passed, 
made  it  a  crime  to  carry  on  the  business  of  a 
liquor  seller  without  license,  and  fixed  the 
penalty  at  a  higher  fine  than  was  previously 
imposed  for  unlicensed  sales.  The  offense 
thus  created  was  a  new  one.  By  the  terms 
of  the  act  creating  it.  It  became  an  offense 
agHinst  the  license  law;  but  there  is  only  one 
license  law,  (Drew  Co.  ▼.  Bennett,  43  Ark. 
364.)  and  the  "Drag-Net  Proviso,"  as  the 
above-mentioned  provision  from  the  act  of 
March  26,  1883,  is  called,  is  a  part  of  it.  It 
follows  that  there  is  no  suspension  of  the  en- 
forcement of  the  act  on  account  of  the  opera- 
tion of  the  local  option  law  in  the  locality 
wliere  the  sale  took  place;  and  the  decisions 
of  De  Bois  t.  State,  34  Ark.  381,  and  the  cases 
following  it,  have  for  that  reason  no  applica- 
tion. That  is  the  effect  of  the  decision  of 
Mazzia  y.  SUte,  51  Ark.  177. 10  S.  W.  Bep. 
257. 

It  is  argued  tliat  the  so-called  proviso  of 
the  act  of  March  26,  1883,  is  repugnant  to 
that  clause  of  the  constitution  which  forbids 
the  extension  of  the  provisions  of  a  prior 
law  by  reference  to  its  title.  Section  23,  art. 
5,  Const.  1874.  The  section  does  not  extend 
the  provisions  of  the  license  law  by  reference 
merely,  but,  after  re-enacting  the  prohibitory 
part  of  the  license  act  of  1879  so  as  to  include 
alcohol  within  its  proliibition,  along  with 
other  spirituous  liquors,  declares  that  the  act 
shall  have  operation  in  every  part  of  the 
state,  irrespective  of  other  prohibitory  acts. 
That  is  not  within  the  evil  inhibited  by  the 
constitution.  Scales  v.  State,  47  Ark.  476, 1 
8.  W  Bep.  769.  The  validity  of  the  proviso 
is  asserted  by  a  long  line  of  affirniances  of 
convictions  under  it  by  this  court  without 
question. 

But,  aside  from  the  influence  of  the  pro- 
viso, the  act  which  makes  it  a  crime  to  be  a 
common  seller  of  liquor  without  license  does 
not  indicate  the  intention  to  limit  prosecutions 
for  its  breach  to  territory  not  covered  by  spe- 
cial or  other  acts.  Like  the  act  for  the  pun- 
ishment of  clandestine  sales  of  liquor,  passed 
about  the  same  time,  (see  Blackwell  v.  State, 
45  Ark.  92,)  it  is  designed  to  cover  all  terri- 
tory.   The  point  as  to  clandestine  sales  was 


so  ruled  in  Glass  v.  State,  Id.  173.  The  con- 
clusion that  such  was  the  intention  of  this 
act  is  made  more  manifest  by  the  fact  that 
the  proof  which  would  warrant  a  conviction 
under  the  local  option  law,  which  is  aimed  at 
single  instances  of  selling  only,  would  not 
answer  the  demand  upon  a  cliarge  of  the  new 
offense.  The  two  offenses  have  not  the  same 
constituent  element.  State  v.  Coombs,  32 
Me.  529.  See  Ruble  v.  State,  51  Ark.  170, 
10  S.  W.  Bep.  262.  The  reason  given  for  the 
De  Bois  decision  does'  not,  therefore,  apply, 
and  the  conviction  is  right,  independent  of 
the  "Drag-Net  Proviso."  Mazzia  v.  State, 
supra;  State  v.  Smiley,  7  S.  G.  Rep.  904; 
Robinson  v.  State,  9  S.  W.  Bep.  61. 

The  agreed  statement  of  facts  on  which 
the  appellitnt  was  tried,  shows  that  he  sold 
liquor  as  the  agentof  one  who  had  no  license. 
That  was  sufficient  to  warrant  the  convic- 
tion. Rand  v.  State,  51  Ark.  481,  11  S.  W. 
Bep.  692;  Berning  v.  State,  51  Ark.  550,  11 
S.  W.  Rep.  882;  State  v.  Keith,  37  Ark.  96; 
State  V.  Devers,  38  Ark.  517;  Cloud  v.  State, 
36  Ark.  151.  The  judgment  must  be  af- 
firmed. 


Beabo  et  al.  v.  Wilson. 

(Supreme  Court  of  Arkantpu.    Nov.  80, 1889.) 

CoNBTrrunoNAi.  La.w— Amehdmbsts  op  Laws— 
Eqvitt  —  Attachmkitt  Salb  —  Hbdkmftiom  — 
BiBCTMsyT — Pleading. 

1.  Act  Qen.  Assem.  Ark.  March  4,  1874,  relating 
to  the  right  of  redemption  from  sales  under  decrees 
in  equity,  wbioh  declares:  "Section  1.  Be  it  en- 
acted by  the  general  assembly  of  the  state  of 
Arkansas  that  Tl  was  and  Is  the  true  Intent  and 
meaning  of  sections  8696,  2698,  2699,  and  2700 
should  and  does  apply  to  all  sales  of  real  estate 
made  and  had  under  and  by  virtue  of  deorees  of 
chancery  courts,  in  the  same  manner  as  they  did  to 
sales  under  executions  at  law," — ^is  anconstita- 
tional,  under  Const.  Ark.  1868,  art.  6,  {  88,  which 
declares  that  no  act  shall  be  revised,  amended,  or 
the  provisions  thereof  extended  or  conferred,  by 
reference  to  its  title  only. 

2.  A  sale  under  attachment  is  within  the 
purview  of  Hansf .  Dig.  Ark.  S  8067,  which  pro- 
vides that  when  real  estate,  or  any  interest  therein, 
is  sold  under  execution,  the  same  may  be  redeemed 
by  the  debtor  within  12  monttis  thereafter.  Sak- 
DEis,  J.,  dissenting. 

8.  Mansf.  Dig.  Ark.  {  26S3,  provides  that  plain- 
tiff in  ejectment  shall  set  forth  in  his  complamt  all 
deeds  and  other  written  evidences  of  title  on 
which  he  relies,  and  shall  file  copies  as  exhibits 
therewith,  and  shall  state  such  facts  as  show  a 
prima /acie  title  in  himself  to  the  land  in  contro- 
versy, and  that  "defendant  in  his  answer  sliall 
plead  in  the  same  manner  as  above  required  from 
the  plaintiff;"  and  section  2633  provides  that, 
when  exceptions  are  sustained  to  any  such  docu- 
mentary evidence,  it  cannot  be  used  on  trial,  unless 
cured  by  amendment.  Held,  that  an  answer  In 
ejectment  was  demurrable  where  exceptions  were 
sustained  to  the  documentary  evidence  of  title  ex- 
hibited therewith,  so  that  nothing  remained  ex- 
cept the  general  denial.    Bansbls,  J.,  dissenting. 

Appeal  from  circuit  court,  Lee  county;  M. 
T.  Sandeks,  Judge. 

U  M.  &  e.  B.  Rose  and  MeCxUloeh  «§ 
MeCvUoch,  for  appellants.  W,  G.  Whipple, 
for  appellee. 

Hughes,  J.  The  appellee  filed  her  com- 
plaint, claiming  title  to  and  right  to  posses- 
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Blon  of  land  described  therein,  and  alleging 
that  appellant  Beard  was  in  unlawful  posses- 
sion thereof.  Aa  evidence  of  title  she  ex- 
hibited with  her  complaint  a  deed  for  the 
land,  executed  to  her  on  the  29th  day  of 
April,  1886,  by  a  commissioner  in  chancery, 
who  had  sold  the  same  under  a  decree  in 
chancery  in  the  United  Stales  circuit  court  for 
the  eastern  district  of  Arkansas,  against 
said  Beard,  in  favor  of  the  Wilson  Sewing- 
Macbine  Company,  of  Chicago,  111.,  which 
company  bad  purchasM  the  land  at  the  sale 
by  said  commissioner,  and  received  a  certifi- 
cate of  purchase  from  him,  which  it  had 
transferred  to  the  appellee,  lienrietta  Wilson, 
and  iipon  which  her  deed  was  made.  The 
deed  had  been  approved  by  the  court,  and 
recorded.  Appellee  in  her  answer  denied 
the  ownership  and  right  of  possession  of  the 
plaintiffs,  averred  ownership  and  possession 
in  appellant  Roots,  and  admitted  that  Beard 
was  in  possession  as  his  tenant.  As  evidence 
of  his  title.  Roots  exhibit<-d  with  the  answer 
a  deed  executed  to  him  for  the  land  by  the 
sheriff  of  Lee  county,  on  the  24th  day  of  Sep- 
tember, 1887,  based  upon  a  purchase  of  said 
land  by  Roots  on  the  6th  day  of  December, 
1886,  which  had  been  made  by  said  sheriff 
pursuant  to  the  judgment  and  order  of  said 
circuit  court  rendered  and  made,  respectively, 
on  the  8th  day  of  May,  1886,  and  the  26th 
day  of  October,  1886,  in  a  cause  then  pending 
in  said  court,  wherein  G.  W.  Hull,  as  re- 
ceiver of  the  Wilson  Sewing-Machlne  Com- 
pany, of  Wallingford,  Conn.,  was  plaintiff, 
and  said  WUson-Sewing  Machine  Company, 
of  Chicago,  111.,  was  defendant,  in  which 
cause  a  general  attachment  was  issued  on  the 
25th  day  of  March,  1885,  and  levied  upon  the 
land  In  controversy  on  the  25th  day  of  the 
same  month.  Exceptions  to  the  documentary 
evidence  exhibited  with  the  answer  of  de- 
fendants were  sustained  by  the  court,  upon 
the  ground  that  the  sheriff's  deed  filed  there- 
with was  executed  within  one  year  from  the 
sheriff's  sale  at  which  appellant  Roots  became 
the  purchaser  of  the  land.  Defendant  ex- 
cepted, and,  declining  to  plead  further,  a  de- 
murrer to  the  answer  was  interposed,  in 
short,  upon  the  record,  upon  the  ground  that 
(since  exceptions  were  sustained  to  the  docu- 
mentary evidence  exhibited  with  said  answer) 
it  did  not  state  facts  suflSclent  to  constitute  a 
defense  to  the  action.  The  demurrer  was 
sustained,  and  defendants  excepted,  and  de- 
clined to  plead  further.  The  court  found  for 
the  plaintiff,  impaneled  a  jury  to  assess 
damages,  and  upon  the  return  of  their  ver- 
dict rendered  judgment  for  the  plaintiff  for  re- 
covery of  the  land  and  for  damages,  to  which 
defendants  excepted  and  appealed. 

Did  the  right  of  redemption  from  the  chan- 
cery sale,  above  referred  to,  exist?  The  act 
of  the  general  assembly  of  the  4th  of  March, 
1874,  in  reference  to  the  right  of  redemption 
from  sales  under  decrees  in  equity,  is  as  fol- 
lows: "Section  1.  Be  it  enacted  by  the  general 
assembly  of  the  state  of  Arkansas  that  it  was 
and  is  the  true  intent  and  meaning  of  sec- 


tions 2696, 2698,  2699,  and  2700  should  and 
does  apply  to  all  sales  of  real  estate  made  and 
had  under  and  by  virtue  of  decrees  of  chan- 
cery courts,  in  the  same  manner  as  they  did 
to  sales  under  executions  at  law."  This  aci 
evidently  refers  to  the  sections  above  named 
of  Gantt's  Digest,  in  reference  to  the  right  of 
redemption  from  execution  sales;  otherwise 
it  can  have  no  intelligible  meaning  or  appli- 
cation. The  language  is  ungrammatioal, 
but  bad  grammar  does  not  vitiate.  Is  this 
act  constitutional?  Section  23,  art.  5,  of 
the  constitution  of  1868,  winch  is  substan- 
tially the  same  as  section  23,  art.  5,  of  Ibe 
constitution  of  1874,  declares:  "No  act  shaU 
be  revised,  amended,  or  the  provisions  thereof 
extended  or  conferred,  by  reference  to  its 
title  only,  but  so  much  thereof  as  is  revised, 
amended,  extended,  or  conferred,  shall  be 
enacted  and  published  at  length. "  The  same 
provision  is  a  part  of  the  oonstitnlion  of  the 
state  of  Pennsylvania.  In  considering  the 
constitutionality  of  an  act  of  the  legislature 
of  that  state,  relating  to  the  lien  of  mechan- 
ics and  others  upon  buildings,  passed  June 
17.  1887,  the  supreme  court  of  Pennsylvania 
held  the  act  unconstitutional,  upon  the 
ground  that  it  undertook  to  extend  and  con- 
fer the  beneStaof  the  acts  of  1836  and  1845 
to  a  large  class  of  claimants  which  the  courts 
had  held  not  to  be  within  their  provisions,  by 
reference  to  their  titles  only,  without  the  re- 
enactment  of  a  single  one  of  the  provisions 
so  extended.  The  oourt  said:  "It  would  be 
difficult  to  imagine  a  plainer  violation  of  the 
constitutional  provision."  Iron- Works  v. 
Oil  Co.,  122  Pa  St.  627,  15  Atl.  Kep.  917. 
See  Wells  v.  City  of  Buffalo,  14  Hun,  438; 
Watkins  t.  Eureka  Springs,  49  Ark.  131.  4 
S.  W.  Rep.  384.  This  is  exactly  the  character 
of  our  act  of  March  4,  1874,  which  comes 
within  the  inhibition  contained  in  the  above- 
named  section  28,  art.  5,  of  the  constitution, 
and  is  void  on  that  account. 

Does  the  right  of  redemption  from  a  sale 
under  a  judgment  in  an  attachment  suit  ex- 
ist for  one  year  after  the  sale,  as  in  case  of  a 
technical  execution  sale?  Section  3067, 
Mansf .  Dig.,  provides  that  "  when  any  real 
estate,  or  any  interest  therein,  is  sold  under 
execution,  the  same  may  be  redeemed  by  the 
debtor  from  the  purchaser  or  bis  veodees.  or 
thto  personal  representativeB  of  either,  within 
twelve  months  thereafter."  It  was  doubt- 
less the  Intention  of  the  general  assembly  i& 
passing  this  act  to  give  the  right  of  redemp- 
tion from  sales  of  real  estate  under  any  final 
process  from  courts  of  lav.  The  justice  or 
sound  policy  of  a  distinction  between  tech- 
nical execution  sales,  and  sales  made  in  execu- 
tion of  judgments  in  cases  where  attachments 
have  issued,  is  not  very  apparent.  It  is  true 
that  sales  under  attachments  must  be  report- 
ed to  and  confirmed  by  the  court  ordering  the 
same,  and  in  this  particular  they  partake  of 
one  of  the  characteristics  of  judicial  sales. 
While  it  Is  generally  proper  to  observe  even 
the  technical  distinctions  of  the  law,  yet, 
when  to  do  ao  would  tend  to  defeat  the  banef- 
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icent  purposes  of  a  remedial  statute,  they 
ought  not  to  be  entertiiined.  In  Grubbs  v. 
EUysoD,  23  Ark.  287,  Judge  Faikchild 
Mid:  "An  attachment  is  but  a  preliminary 
execution,  so  that  a  homestead  ia  not  subject 
to  attachment  any  more  than  it  is  to  an  exe- 
cution that  is  Qnal  process."  In  Ex  parte 
Duignan,  In  re  BisaeU,  L.  li.  11  £q.  608,  34 
Yict,  it  is  said  that  "an  execution  is  the  re- 
lolt  of  a  judgment  which  has  been  recovered 
in  some  court  of  law."  "An  execution  is 
the  end  and  fruit  of  the  law. "  Co.  Litt  289. 
"An  execution  is  the  execution  of  the  law 
according  to  the  judgment."  3  Co.  Inst. 
212.  "Execution  is  deBned  to  be  the  act  of 
carrying  into  effect  the  final  judgment  of  a 
court.  The  writ  wliich  authorizes  the  officer 
80  to  carry  into  effect  such  judgment  is  also 
caJled  an  •  execution.'  "  Lockridga  v.  Bald- 
win, 20  Tex.  306.  "A  writ  of  execution  is 
the  embodied  power  of  the  court,  in  the  shape 
of  a  command  to  a  ministerial  officer,  respect- 
ing the  rights  of  tlie  parties  to  the  judgment, 
and  imposing  upon  the  officer  certain  duties 
and  liabilities  prescribed  bylaw."  Id.  307; 
Bonv.  Law  Diet,  in  loco.  We  hold  that  a 
■ale  under  judgment  and  order  of  a  court  of 
law,  in  a  snit  in  which  an  attachment  issues, 
is  not  a  judicial  sale  from  wliich  there  can  be 
no  redemption  under  our  statute,  but  that 
the  statute  gives  the  right  of  redemption 
from  such  sales,  and  that,  therefore,  the  ex- 
ceptions to  the  deed  of  appellant  Roots  ex- 
hibited with  his  answer  were  properly  sus- 
tained. 

Was  the  demurrer  to  the  answer  (inter- 
posed after  the  exceptions  to  the  document- 
tiy  evidence  exhibited  therewith  had  been 
Bostained)  well  taken?  Our  statute  govern- 
ing the  pleadings  in  ejectment  is  peculiar. 
It  requires  that  "the  plaintiff  shall  set  forth 
in  his  complaint  all  deeds  and  other  written 
evidences  of  title  on  which  he  relies  for  tto 
maintenance  of  his  suit,  and  shall  file  copies 
of  the  same,  as  far  as  they  can  b«  obtained, 
as  exhibits  tlierewith,  and  shall  state  such 
facts  as  sliall  show  a  prima  facte  title  in 
himself  to  the  land  in  controversy,  and  the 
defendant  in  his  answer  shall  plead  in  the 
same  manaei  as  above  required  from  the 
plainUfl."  Manaf.  Dig.  §  2632.  When  ex- 
ceptions are  sastained  to  any  of  this  docu 
mentary  evidence,  it  cannot  be  used  on  tbe 
trial,  unless  the  defect  for  which  the  exeep- 
tioos  are  sastained  is  covered  byameiidaaent 
Id.  §  2638.  Plaintiff  and  defendant  having 
each  derived  title  from  a  common  source,  and 
having  specially  pleaded  and  set  out  fully  the 
evidences  of  title  relied  apon.  when  excep* 
tions  were  sustained  to  the  documentary  evi* 
dence  of  tbe  defendant  exhibited  with  bis  an- 
swer, it  is  clear  that  there  was  nothing  left 
in  the  answer,  except  tbe  general  denial  of 
the  plaintiff's  ownership  and  right  to  poeses- 
sioD,  which  was  a  statement  (rf  a  conclusion  of 
law,  and  not  of  fact,  sufficient  to  constitute  a 
defense  to  tbe  aetion.  Keith  v.  Freeman,  43 
Ark.  296.  The  defendant  claiming  title  from 
ffae  tame  source  as  the  plaintiff,  it  is  appar- 


ent from  tlie  pleadings  in  this  case  tbat  th» 
demurrer  was  properly  sustained,  and  to  hold 
this  does  not  necessarily  determine  tbat  there- 
may  sot  be  cases  in  which  an  answer  to  an 
action  to  recover  possession  of  real  property 
would  be  good,  only  denying  that  tbe  plain- 
tiff was  seised  in  fee-simple  of  the  land,  or 
entitled  to  tbe  possession  thereof,  as  alleged 
in  the  complaint.  If  it  were  sufficient  in 
ejectment  under  our  statute  for  tbe  plaintiff 
to  allege,  in  geneial  terms,  his  ownership  or 
right  to  possession,  witliout  stating  facta  suf- 
flcient  to  show  a  prima  facie  title  in  him- 
self or  right  to  possession,  a  specilic  denial  of 
title  in  ttie  plaintiff  or  his  right  to  possession 
would  be  sufficient.  In  Newman  on  Plead- 
ings and  Practice,  583,  it  is  said:  "It  would 
seem  tliat  in  any  case,  where  the  plaintiff 
sets  forth  in  his  petition  a  prima  facie  titl ', 
the  defendant  cannot,  perhaps,  by  a  mt;re  de- 
nial of  title  in  the  plaintiff,  be  allowed  to  in- 
troduce proof  to  defeat  that  title,  without, 
having  set  out  the  facta  in  his  answer  show- 
ing the  defects  in  the  plaintiff's  title,  or  a- 
superior  title  in  himself  or  some  third  per- 
son. "  Certainly  it  would  seem  that  our  stat- 
Dte  does  not  allow  him  to  do  so.    Affirmed. 

Samdxls.  J.,  {di$»entinff.)  I  ooncur  in 
holding  the  statute  nnder  eonaideration  null 
and  void,  both  for  tbe  reason  stated  by  the 
court,  and  because  it  is  an  assumption  of 
power  by  the  legislature  to  construe  and  de- 
termine the  effect  of  statutes, — a  power  which 
belongs  alone  to  the  judiciary.  But  I  can- 
not assent  to  the  two  remaining  propositions 
dec><ied  by  the  court. 

There  is  no  ground  upon  which  to  place- 
the  claim  that  a  sale  under  tbe  judgment  of 
the  court  sustaining  an  attachment  is  not  a 
judicial  sale.  The  sale  is  of  specific  |»op«rty, 
condemned  by  order  of  the  court.  Ther» 
is  no  writ,  but  the  judgment  of  condemna- 
tion is  the  officer's  authority  to  sell.  Tbe 
purchaser  aoquires  no  title  until  the  sale  ia 
reported  to  and  confirmed  by  tbe  court. 
There  is  not  a  single  element  of  the  definition 
of  a  "Judicial  sale"  which  does  not  inhere  in 
an  attecbment  sale.  The  fact  that  every  sec- 
tion of  our  statute  on  thla  subject  commits 
the  disposition  of  attached  property  to  tho 
court  from  the  time  it  is  seised  by  tbe  sheriff 
to  thesale  of  it  under  the  final  judgment,  and 
the  report  to  and  confirmation  by  the  court, 
would  seem  to  be  conclusive  of  tbe  conten- 
tion that  it  is  a  judicial  sale.  The  supreme 
court  of  Kentucky  (whence  our  statute 
comes^  has  decided  that  an  attachment  sale  ia 
a  judicial  sale.  Qreer  v.  Powell,  3  Mete. 
(Ky.)  125.  Bedemption  is  a  statutory  priv- 
ilege. The  court  decides  that  there  is  no  re- 
demption from  sales  under  decrees,  because 
no  statute  gives  it.  There  is  not  a  pretense 
that  any  statute,  in  terms,  gives  the  right  of 
redemption  from  attachment  sales.  Tbe 
logic  which  extends  the  benefits  of  tbe  stat- 
ute relative  to  execution  sales  to  the  latter, 
and  denies  them  to  the  former,  is  Inscrutable. 
The  reason  stated  is  that  as  to  attachments 
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it  is  but  a  proper  extension  of  a  remedial 
statute.  If  so,  why  not  extend  it  to  sales 
under  decrees?  Or  why  extend  the  statute 
at  all,  on  account  of  its  beneficial  proTisions. 
to  subjects  which  the  legislature,  having  full 
power  in  the  premises,  did  not  include  in  it? 
I  conceive  that  the  wisdom  and  expediency 
of  giving  the  right  of  redemption  are  ques- 
tions for  the  legislature  alone,  and  that  the 
courts  have  no  right  to  extend  the  privilege 
to  tliose  whom  that  body  baa  seen  fit  to  ig- 
nore. 

Upon  the  last  question  decided  I  am  also 
unable  to  agree  with  the  court.  The  record 
shows  that  exceptions  were  filed  to  the  ex- 
hibits to  defendant's  answer,  and  were  sus- 
tained, and  that  upon  the  exceptions  being 
sustained  a  demurrer  to  the  answer  was  filed 
and  sustained.  Sustaining  exceptions  to  ex- 
hibits simply  precludes  the  use  of  such  docu- 
ments as  evidence  on  the  trial.  The  fact 
that  a  party  may  not  be  able  to  prove  an  al- 
legation in  his  pleading  does  not  affect  the 
sufficiency  of  the  allegation,  when  tested  by 
demurrer.  A  complaint  in  ejectment  alleges 
the  plaintiff's  ownership  of  the  premises  and 
the  defendant's  wrongful  possession.  In  ad- 
dition to  this,  the  plaintiff  is  by  statute  re- 
quired to  state  the  evidence  of  his  title,  and 
file  copies  of  deeds  under  which  be  claims. 
This  is  to  prevent  surprise  on  the  trial,  as 
objections  to  the  admissibility  of  document- 
ary evidence  must  be  raised  by  exceptions 
in  advance.  Now,  the  statement  that  plain- 
tiff claims  title  under  and  by  virtue  of  certain 
conveyances  is  not  issuable  matter.  The  de- 
fendant need  not  traverse  the  evidence  by 
which  plaintiff  claims  that  be  can  establish 
his  ownership.  He  is  not  compelled  to  set 
up  title  in  himself  in  order  to  defend.  He 
may  rest  upon  a  denial  of  plaintiff's  title. 
This  he  may  do  at  all  times,  for  the  plaintiff 
must  recover  upon  the  strength  of  his  own 
title.  But  suppose  be  adds  a  claim  of  title 
in  himself,  and  states  such  facts  as  are  insuf- 
ficient to  give  him  title,  the  invalidity  of  his 
own  claim  does  not  deprive  him  of  the  right 
to  be  heard  in  denial  of  plaintiff's  right.  In 
this  cause  defendant  denied  plaintiff's  title, 
and  also  set  up  title  in  himself.  The  court, 
upon  exceptions,  adjudged  defendant's  evi- 
dences of  his  own  title  insufficient,  and  then 
sustained  a  demurrer  to  the  whole  answer. 
I  think  that,  in  any  view,  the  demurrer 
should  have  been  overruled. 


Bx  parte  Betnolds. 
(Supreme  Court  of  Arhansat.    Deo.  7, 1889.) 

OOUSTITUTIOSAI-  lilW— CONSTKOOTION  —  EmNBHT 

DoMAin— Compensation. 

1.  Const.  Ark.  1874,  art  18,  |  9,  provides  that 
"no  property  nor  right  of  way  shall  be  appropri- 
ated to  the  use  of  any  corporation  until  fuU  com- 
pensation therefor  shall  be  first  made  to  the  owner 
In  money,  or  first  secured  to  him  by  a  deposit  of 
money;  which  compensation  •  •  •  shall  be  as- 
certained by  a  jury  of  twelve  men. "  Held,  that 
the  clause  prescribing  trial  by  jury  has  reference 
only  to  the  final  assessment  of  the  compensation. 

2.  Act  Ark.  AprU  28,  1873,  {  7,  (Mansf.  Dig.  H 


5404-S466,)  providing  that  when  the  determination 
of  questions  arising  in  condemnation  proceedings 
is  likely  to  retard  the  progress  of  work  on  a  rail- 
road the  court,  or  judge  In  vacation,  shall  desig- 
nate an  amount  of  money  to  be  deposited  by  the 
railroad  company,  subject  to  the  order  of  the 
court,  and  for  the  purpose  of  making  compensa- 
tion when  the  amount  thereof  shall  have  been  as- 
sessed, whereupon  the  company  may  enter  and 
proceed  with  the  work  upon  the  land  prior  to  such 
assessment,  is  not  in  contravention  of  sncb  section 
of  the  constitution. 

8.  The  making  of  an  order  in  vacation  for  such 
a  deposit  of  money  is  a  step  taken  in  the  suit  to 
condemn,  of  the  time  and  place  of  which  proceed- 
ing the  land-owner  is  entitled  to  notice,  but  notice 
is  waived  by  his  appearance  when  such  order  is 
made. 

Certiorari  to  circuit  court,  Ctiicot  county; 
C.  D.  Wood,  Judge. 

Proceeding  by  the  Louisiana,  Arkansas, 
&  Missouri  Railway,  to  condemn  right  of 
way  through  petitioner's  lands,  under  Act 
April  28,  1873,  (Mansf.  Big.  §§  5464-5466.) 
The  judge  in  vacation  fixed  the  amount  of  the 
deposit  to  be  made,  as  is  contended  by  peti- 
tioner, without  due  notice.  Petitioner  resist- 
ed the  proceedings  on  the  ground,  among 
others,  that  the  act  was  unconstitutional,  as 
being  in  violation  of  section  9,  art  12,  Const. 
1874,  and  brought  certiorari  to  this  court,  to 
quash  proceedings. 

D.  H.  liej/Tiolda,  for  petitioner.  John  Me- 
Clure,  for  respondent. 

Ck)CKRii.L,  C.  J.  The  question  which  con- 
trols this  proceeding  is  the  constitutionality 
of  the  seventh  section  of  the  act  of  April  28, 

1873,  which  reads  as  follows:  "Where  the 
determination  of  questions  in  controversy  in 
such  proceedings  is  likely  to  retard  the  prog- 
ress of  work  on,  or  the  business  of,  such 
railroad  company,  the  court,  or  judge  in  va- 
cation, shall  designate  an  amount  of  money 
to  be  deposited  by  such  company,  subject  to 
the  order  of  tbe  court,  and  for  the  purpose  of 
making  such  compensation,  when  the  amount 
thereof  shall  have  been  assessed  as  aforesaid, 
and  said  judge  shall  designate  the  place  of 
such  deposit.  Whenever  such  deposit  shall 
have  been  made  in  compliance  with  the  or- 
der of  the  court  or  judge,  it  shall  be  lawful 
for  such  company  to  enter  upon  such  land 
and  proceed  with  their  work  through  and 
over  the  lands  in  controversy  prior  to  the  as- 
sessment and  payment  of  damages  for  tbe 
use  and  right,  to  be  determined  as  aforesaid. 
In  all  cases  where  such  company  shall  not 
pay  or  deposit  the  amount  of.  damages  sis- 
sessed  as  aforesaid  within  thirty  days  after 
such  assessment,  they  shidl  forfeit  all  riglits 
in  the  premises."  Mansf.  Dig.  §§  5464- 
5466.  It  is  argued  that  this  section  attempts 
to  authorize  a  proceeding  which  is  prohibited 
by  section  9,  art.  12,  of  the  constitution  of 

1874.  Thatsectlon  is  as  follows:  "No  prop- 
erty, nor  right  of  way,  shall  be  appropriated 
to  the  use  of  any  corporation  until  full  cona- 
pensation  therefor  shall  be  first  made  to  the 
owner,  in  money,  or  first  secured  to  him  by 
a  deposit  of  money,  which  compensation,  ir- 
respective of  any  benefit  from  any  improve- 
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Tnent  proposed  bj  such  corporation,  shall  be 
ascertained  by  a  Jury  of  12  men,  in  a  court 
ot  competent  jurisdiction,  as  shall  be  pre- 
scribed by  law." 

Prior  to  the  adoption  of  the  constitution  of 
1868,  the  forty-eighth  section  of  the  fifth 
article  of  which  was  similar  to  the  section 
above  qnoted,  there  was  no  provision  in  the 
organic  law  of  this  state  requiring  compen- 
sation to  precede  the  appropriation  of  pri- 
vate propeity  for  public  use.  In  the  case  of 
Railway  Co.  v.  Turner.  81  Ark.  494,  Chief 
Justice  English,  in  treating  of  the  power  of 
the  legislature  under  the  constitution  of 
1836,  said  there  were  expressions  in  the  case 
of  Ex  parte  Martin.  13  Ark.  198,  which  indi- 
cated that  the  learned  judge  who  delivered 
the  judgment  was  of  opinion  that  it  was  in- 
competent, even  in  the  absence  of  such  a  pro- 
vision, for  the  legislature  to  stop  short  of 
providing  for  actual  payment  of  compensa- 
tion to  the  owner  before  his  property  could 
be  appropriated.  He  states,  however,  that 
that  view  is  opposed  to  the  clear  weight  of 
autliority.  In  jurisdictions  where  it  was  set- 
tled that  all  that  could  be  demanded  by  the 
owner  of  the  property  to  be  condemned  was 
provision  for  a  remedy  whereby  he  could  cer- 
tainly obtain  compensation,  a  difference  of 
opinion  existed  as  to  what  remedy  or  provision 
was  adequate,  to  a  legal  certainty. 

In  the  case  of  Itallway  Co.  v.  Turner, 
-supra,  a  bond,  with  sureties,  which  was  all 
that  was  demanded  by  the  statute  in  force 
prior  to  the  constitution  of  1868,  Wits  held  to 
be  adequate.  In  California,  It  was  at  one 
time  held  that,  as  the  payment  of  compensa- 
tion need  not  precede  the  company's  entry 
npon  the  land  to  be  condemned,  an  act  of  the 
legislature  was  valid  which  gave  the  right  of 
entry,  for  the  purpose  of  constructing  the 
road,  upon  paying  into  court  a  sum  of  money 
safflcient  to  pay  the  damages  when  assessed, 
or  upon  giving  security  to  be  approved  by 
the  court  or  judge,  (Fox  v.  Railway  Co.,  31 
CaL  538;)  but  in  the  subsequent  case  of  San- 
born T.  Belden,  51  Cal.  266,  it  was  ruled  that 
the  bond  with  sureties  which  the  act  pro- 
vided for  did  not  afford  an  adequate  means 
of  compensation,  because  the  judgment 
against  the  sureties  might  not  be  effl>.-ient. 
See.  too,  Davis  v.  Railway  Co.,  47  Cal.  519- 
521.  These  are  instances  of  the  conflict  of 
opinion  on  the  subject.  In  addition  to  these 
perplexities,  one  of  the  inevitable  results  of 
making  compensation  in  advance  an  uncon- 
ditional prerequisite  to  the  right  of  entry  put 
it  in  the  power  of  a  single  individual  upon 
any  proposed  line  of  railway  to  check  its  con- 
itruction,  if  not  to  thwart  the  enterprise, 
where  time  became  material  in  the  undertak- 
ing, by  resorting  to  continuances,  changes 
of  venue,  new  trials,  and  appeals.  The  pro- 
vision of  the  constitution  above  quoted  treats 
of  all  these  difficulties,  and  avoids  the  ex- 
tremes of  each.  It  affords  protection  to  the 
land-owner,  while  taking  from  him  the  pow- 
er to  check  nnnecessarily  the  progress  of  pub- 
lic enterprise,  by  requiring  in  advance  of  any 


appropriation  of  his  land  actual  payment  of 
compensation,  or  what  was  deemed  the  most 
certain  secnrity  therefor, — that  is,  a  deposit 
of  money,  instead  of  a  bond  with  sureties,  as 
the  statute  formerly  required.  But  when 
the  land-owner  is  secured  in  the  manner  re- 
quired by  the  constitution,  the  conditions  of 
that  instrument  are  fulfilled,  and  the  com- 
pany is  authorized  to  enter  upon  the  land, 
to  construct  its  road,  without  further  delay. 
See  Railway  Co.  v.  Fire  Brick  Co.,  85  Mo.  807; 
Railroad  Co.  v.  Railway  Co..  28  Kan.  453; 
Waxner  v.  Railway  Co..  38  Ohio  St.  32;  Rail- 
way Co.  V.  Dyer,  35  Ark.  863. 

But  a  question  of  more  difficulty  is,  how 
shall  the  amount  of  the  security  be  fixed? 
Must  it  be  "ascertained  by  a  jury  of  12  men, 
in  a  court  of  competent  jurisdiction, "  or  does 
that  clause  of  the  section  refer  only  to  the 
final  assessment  of  the  compensation,  leaving 
the  legislaturefreu  to  provide  another  method 
for  ascertaining  the  amount  of  security  to  he 
demanded  ?  A  literal  construction  of  the  lan- 
guage might  lead  to  a  negative  answer  to  the 
latter  question,  but  is  that  the  meaning  of 
the  terms  used?  The  probable  design  in  in- 
serting the  clause  as  to  jury  trial  in  its  con- 
nection, and  its  proper  limitation  as  here 
used,  may  in  some  measure  be  elucidated  by 
recalling  the  restrictions  the  legislature  could 
impose  upon  that  privilege  in  a  statutory  pro- 
ce«ding  unknown  to  the  common  law;  and 
also  by  referring  to  the  established  practice 
of  the  courts  in  taking  security,  where  the 
law  required  it,  as  preliminary  to  the  provis- 
ional possession  of  property  taken  from  the 
owner,  or  one  claiming  to  be  the  owner,  un- 
der process  of  law,  in  other  proceedings  as 
well  as  those  to  enforce  the  right  of  eminent 
domain.  In  the  absence  of  an  express  pro- 
vision on  the  subject,  trial  by  jury  in  a  pro- 
ceeding to  assess  damages  for  appropriating 
a  right  of  way  is  not  a  constitutional  right. 
It  was  not  guarantied  in  such  cases  by  the 
constitution  of  1836.  Railroad  Co.  v.  Trout, 
32  Ark.  17.  The  purpose,  we  must  suppose, 
of  introducing  this  provision  into  the  consti- 
tutions of  1868  and  1874,  was,  as  is  said  by 
the  supreme  court  of  Ohio  of  a  like  provision 
in  the  constitution  of  tliat  state,  "to  enlarge 
the  rights  of  the  citizens  by  extending  the 
right  of  trial  by  jury  to  a  class  of  cases  where- 
in it  did  not  t)efore  exist.  But,"  continues 
the  court,  "  we  can  find  no  evidence  of  an  in- 
tention on  the  part  of  the  f  ramers  of  the  con- 
stitution to  fortify  this  extension  of  the  right 
with  immunities  and  privileges  unknown  in 
the  history  of  the  law  relating  to  juries,  and 
not  enjoyable  in  other  cases  wherein  the  right 
of  such  trial  previously  existed.  "^  Reckner 
V.  Warner,  22  Ohio  St.  275.  Now  the  right 
to  have  the  jury  fix  the  amount  of  security 
to  be  taken  as  indemnity  agai  nst  an  act  there- 
after to  be  done  is  an  anomaly  in  other  pro- 
ceedings: and.  while  that  is  not  a  sufficient 
reason  for  holding  that  the  framers  of  the 
constitution  may  not  have  desired  to  confer 
the  right  in  this  class  of  cases,  the  known 
practice  of  taking  security  in  advance  of  the 
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assessment  of  damnges  (Gould,  Dig.  c.  140)  in 
these  and  other  somewhat  analogoas  cases,and 
the  absence  of  an  evil  to  be  corrected,  grow- 
ing out  of  an  abuse  of  the  practice,  furnish 
strong,  reasons  for  sitpp<ising  that  the  word 
"secured,"  when  nseti  in  tlie  constitution, 
was  intended  to  be  restricted  to  the  sense  in 
which  it  was  commonly  understood,  unless  a 
different  intention  is  indicated.  "Every  word 
employed  in  the  constitution  is  to  be  ex- 
pounded In  its  plain,  obvious,  and  common- 
sense  unless  the  context  furntBhes  some 
ground  to  control,  quHlify,  or  enlarge  it." 
Story,  Const.  §  451.  Now,  the  framers  of 
the  constitution  and  the  people  were  famil- 
iar with  the  analogies  of  the  law  which  per- 
mit a  citizen  to  be  deprived  of  the  posses-' 
sion  of  his  property,  pending  litigation,  upon 
the  execution  by  tiie  adverse  claimant  of  a 
bond,  with  sureties,  in  a  sum  sufficient  to 
secure  him  agaiost  loss.  The  actions  of  re- 
plevin and  unlawful  detainer,  and  suits  in 
which  one  is  ousted  by.  a  receiver  appointed 
for  the  purpose,  are  familiar  instances.  In 
either  case  the  owner  is  deprived  of  the  use 
of  his  property,  and  may  lose  the  property 
itself,  or  a  part  of  it,  by  conversion,  spolia- 
tion, or  destruction;  and  his  protection  is  the 
security  which  the  law  demands  in  advance 
for  his  benefit.  Secnrity  in  such  cases  has 
but  its  common  meaning,  of  something  given 
ot  deposited  to  make  certain  the  fulfillment 
of  an  obligation,  and  it  necessarily  precedes 
the  ripening  of  the  obligation.  The  practice 
deaigpied  by  the  constitution  seems  to  have 
been  framed  in  analogy  to  such  proceedings, 
and  to  depart  from  the  former  practice  in 
condemnation  proceedings  only  in  requiring 
a  deposit  of  money  in  lien  of  a  bond  with 
sureties.  The  requirement  that  a  deposit  of 
money  shall  be  made  to  secure  the  payment 
of  compensation  to  the  land-owner  presup- 
poses that  the  time  is  not  ripe  for  payment, 
else  no  provision  for  security  would  be  needed. 
It  has  been  suggested  that  the  clause  means 
only  a  deposit  of  the  assessment  made  by  a 
Jury  in  a  condemnation  proceeding  as  a  pro- 
vision for  cases  where  the  owner  may  refuse 
to  accept  the  amount  awarded  as  payment, 
or  may  be  unknown,  or  not  tui  juri*.  It 
certainly  covers  tliese  contingencies,  and 
might  easily  luive  been  restricte*!  to  them,  if 
it  bad  been  so  intended.  But  the  laaguage 
employed  does  not  restrict  the  meaning  to 
such  cases.  It  is  general.  Compensation 
must  be  paid  or  secured  in  every  case;  and, 
pending  proceedings  to  condemn,  it  is  for  the 
legislature  to  determine  when  the  deposit  by 
way  of  security  may  be  mada  It  is  also  sug- 
gested thflt  the  judge  may  Qx  the  amount  of 
the  security  at  a  sum  not  sufficient  to  make 
"full  compensation."  The  same  objection 
may  be  urged  to  the  assessment  of  a  jury. 
On  a  second  trial  the  award  may  be  increased. 
The  expediency  of  submitting  the  question 
to  the  one  or  the  other  is  remitted  to  the  leg- 
islature. In  either  case  the  land-owner  has 
the  further  protection  that  his  title  In  not  di- 
vested, nor  does  the  right  to  the  easement 


rest  in  the  corporation,  until  the  damage* 
awarded  are  paid,  (Railway  Oo.  t.  Turner, 
supra;  Mansf.  Dig.  &  5466,  snpra;)  and  the 
deposit  is  a  security  for  compensatioB  for  any 
darnxges  done  In  the  attempted  apiMt>priation 
of  the  right  of  way.  The  Ohio  constitution 
contains  a  provision  almost  identical  with ' 
the  one  in  question.  The  supreme  court  of 
that  state,  in  Wagner  v.  Railway  Co.,  supra, 
construed  it  as  meaning  that  the  right  of  en- 
try by  the  company,  and  the  right  to  receive 
compensation  by  the  land-owner,  are  coexist- 
ent; aud  that  when  entry  is  made  the  land- 
owner is  eo  instante  entitled  to  receive  com- 
pensation; but  that  conclusion  seems  to  us  ta 
lay  stress  upon  the  first  part  of  the  provision. 
in  relation  to  payment  of  the  compensation  at 
the'  expense  or  in  disregard  of  the  subsequent 
provision  as  to  the  security  to  be  given  for 
payment.  The  latter  is  of  equal  dignity  with 
the  former,  and  entitled  to  the  siime  consid- 
eration in  construing  the  provisions.  Tbe 
supreme  c^urt  of  Missouri,  on  the  other  hand» 
under  a  more  restrictive  constitutional  pro- 
vision, declaring  that  until  compensation 
"sliall  be  paid  to  the  owner,  or  into  court  for 
the  owner,  the  property  shttil  not  be  dis- 
turbed," hold  that  the  company  may  enter 
pending  an  appeal,  after  paying  into  court, 
as  security  for  the  owner,  the  amount  as- 
sessed by  the  jury. 

Ttie  act  assailed  in  this  case  was  passed,  as 
was  said  in  Railway  Co.  v.  Turner,  supra,  to- 
conform  to  the  provisions  of  the  constitution 
of  1868,  and  has  been  steadily  acquiesced  in 
since  the  adoption  of  the  present  instromeDt. 
Many  miles  of  railway  have  been  constructed 
under  it,  and.  many  condemnation  proceed^ 
ings  bad,  where  the  entry  was  made  before- 
the  judgment  of  condemnation,  not  a  flew  of 
which  have  passed  through  this  court,  with- 
out an  intimatl«a  of  the  invalidity  of  any 
provisions  of  the  act.     The  circuit  judges,, 
from  the  passage  of  the  act,  have  conformed 
their  practice  to  the  requirements  of  the  pro- 
vision that  is  now  attacked ;  and,  finally,  w» 
have  an  affirmance  of  its  validity  by  this- 
court  in  the  case  of  Kiemeyer  v.  Railway  Co., 
43  Ark.  Ill,  in  an  opinion  by  Judge  EAKnr, 
prior  to  the  death  of  Chief  Justice  Enousb. 
The  state  of  case  was  exactly  that  now  pre- 
sented, except  that  the  landK)wner  resorted  ta 
equity  for  an  injunction.  Instead  of  seeking 
his  remedy  through  oertiorari,  as  the  peti- 
tioner hero  does.    The  court  say  that  "if  the 
proposed  action  ot  the  railway  be  authorized 
there  can  be  no  doubt  of  the  power  to  arrest 
it  by  injunction;"  and,  after  discussing  other 
questions,  and  mention  bog  the  fact  that  the 
only  authority  of  the  company  In  appropriat- 
ing the  right  of  way  at  that  time  was  by  vir- 
tue of  a  deposit  of  money  made  under  the  or> 
der  of  the  court  where  the  proceedings  to- 
condemn  were  pending,  denied  relief  to  the 
complainants.     The  question  now  presented 
is  not  argued  by  the  court  in  that  case,  and 
we  are  asked  to  overrule  the  decision.     It  is 
essential  in  any  case  that  a  prohibition  upon 
the  power  of  the  legislature  should  be  oer- 
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tainly  (onnd  in  the  constitution,  to  warrant 
the  court  in  declaring  a  leKislative  act  void; 
but,  where  the  act  has  been  loog  acquiesced, 
in  by  the  legislative  and  judicial  branches  of 
the  government,  the  courts  should  be  satis- 
fied tliat  it  is  repugnant,  not  only  to  the  ex- 
press and  unequivocal  tonus  of  the  instru- 
ment, but  to  its  intent  and  reason,  before  re- 
sorting to  their  extraordinary  power  of  nulli- 
fication.    "Where  a  particular  construction 
baa  been  generally  accepted  as  correct,  and 
especially  when  this  has  occurred  contempo- 
raneously with  the  adoption  of  the  constitu- 
tion, and  by  those  wlio  had  opportunity  to 
nnderstand  the  intention  of  the  instrument, 
it  is  not  to  be  denied  that  a  strong  pre- 
sumption exists  that  the  construction  rightly 
interprets  the  intention."     Coolry,   Const. 
Lim.  67 ;  State  v.  Sorrells,  15  Ark.  664.   Bueh 
msttets  are  not  entitled  to  controlling  weight, 
for  aoquiescenoa  tar  no  length  of  time  can 
legaliM  a  dear  usurpation  of  power;  but, 
when  SD  examination  of   the  constitution 
leaves  a  doubt,  the  Judges  are  warranted  ia 
lootuog  to  these  extraneous  matteia  for  aid. 
We  cannot  draw  from  the  language  of  the 
eanstitotion    the    plain    and    unmistakable 
meaning  that  the  act  in  question  is  a  us  or  par 
tion,  and  therefore  declare  it  to  be  a  ii^iti- 
mate  exercise  of  the  legialatiTS  pFcrogative. 
The  act  of  the  oirouii  jadge  in  flxing  the 
amount  of  deposit  is  a  step  taken  pendii^  the 
suit  to  condemn;  the  land-owner  is  interest- 
ed in  ascertaining  the  amonat  to  be  deposited, 
and  is  entitled  U»  notice  of  the  time  and  place 
of  the  proceeding,  as  of  any  other  step  taken 
in  the  canse  in  vacation.    See  Mansf .  Dig.  § 
5212.    But  the  appearance  of  the  petitioner 
was  a  waiver  of  notice  in  this  ease. 

Other  qaestions  have  been  argued  by  coan- 
sel,  but  the  power  of  the  judge  to  act  is  the 
coly  one  presented  by  this  proceeding.  So 
far  at  the  plaintiff  can  litigate  the  other  q  uea- 
tions  at  all,  it  must  be  by  independent  action 
IB  the  appropriate  tribunal,  or  by  ^peal  from 
the  judgment  of  condemnation.  The  writ 
will  be  qoaMted. 


Crrr  or  Patettevillk  t».  Oaktkr. 

(Supreme  Court  c/  Arkwruas.    Deo.  7, 1880.) 

MoMnnm,  CkwpoiunoKs— OxDiNAKoas— liicgnraa 

MBmrf,  Dig.  Ark.  {  751,  authorlxes  mnnicipcd 
eorporatioiiB  to  regulate  drumming  or  aolioiting 
persons,  who  arrive  on  trains  or  otherwise,  for 
hotels,  boarding-houses,  batb-honses,  or  doctors, 
and  to  lioanee  snch  dminmerB,  and  to  punish  by 
fine  any  vi<d»t>on  of  suoh  provision.  Held,  that 
the  amount  of  the  fee  charged  for  such  license  must 
dei>end  upon  the  expense  of  the  municipal  super- 
vision made  necessary  by  the  business  licensed, 
and  the  discretion  of  the  couuoil  in  fixing  it  is  not 
to  be  interfered  with,  unless  such  amoontis  plain- 
ly unreasonable;  a  fee  of  C12.60  not  being  so,  fn  the 
absence  of  any  evidence  upon  the  subject. 

Appeal  from  circuit  court,  Washington 
county;  J.  M.  Fittman,  Judge. 

C.  H.  Bw:kner,  for  appellant.  T.  M.  Ctufh 
ter,  for  appellee. 


Battle,  J.-  Section  751,  Mansf.  Dig.,  pro- 
vides that  all  municipal  corporations  shall 
have  power  "to  regulatedrummingor  solicit- 
ing persons,  whoarriv«  on  trains  or  otherwise, 
for  hotels,  boarding-houses,  bnth-houses,  or 
doctors,  and  to  license  such  drummers,  and  to 
provide  that  each  drummer  shall  wear  a 
badge,  plainly  exposed  to  view,  showing  for 
whom  and  for  what  he  is  drumming  or  solic- 
iting patronage,  and  to  punish  by  fine  any 
violation"  of  such  provision.  In  pursuance 
of  this  section,  the  council  of  the  city  of  Fay- 
ettevUle  passed  an  ordinance  forbidding  all 
persons  to  drum  or  solicit  patronage  from  per- 
sons, who  arrive  on  trains  or  otherwise,  for 
any  hotel  or  boarding-honse,  without  having 
first  obtained  a  lioense  to  do  so,  and  paid 
therefor  tlM  sum  of  912.50,  and  making  a  vi- 
olation thereof  an  offense  punishable  by  One. 
In  a  prosecution  against  appellee,  this  ordi- 
nance, without  any  evidence  of  its  invalidity 
except  the  ordinance  itsr-lf,  was  held  void,  be- 
cause the  912.50  was  an  unreasonable  fee  for 
the  license. 

The  authority  of  a  mnnieipal  corporation 
to  pass  an  ordinance  requiring  aolicitora  of 
patronage  for  hotels  and  boarding-hoases  to 
take  out  a  license,  and  pay  a  reasonable  fee 
therefor,  is  conceded  by  both  parties.  The 
only  question  presented  for  oar  consideration 
is,  is  the  fee  Sxed  by  the  ordinance  in  ques- 
tion reasonnbleP 

The  power  to  license  and  regulate  granted 
by  the  statute  was  conferred  solely  for  police 
purposes;  and  municipal  corporations  have 
no  right  to  use  it  as  a  means  of  increasing 
their  revenues.  They  can  require  a  reason- 
able fee  to  be  paid  for  a  license.  The  amount 
they  have  a  riglit  to  demand  for  such  fee  de- 
pends upon  the  extent  and  expense  of  tbe 
municipal  supervision  made  necessary  by  the 
business  in  the  city  or  town  where  it  is  li- 
censed. A  fee  sufficient  to  cover  the  expense 
of  issuing  the  license,  and  to  pay  the  expenses 
wliich  may  be  incurred  In  ttie  enforcement 
of  such  police  Inspections  or  superintendence 
as  may  be  lawfully  exercised  over  the  busi- 
ness, may  be  required.  It  is  obvious  that  the 
actual  amount  necessary  to  meet  such  ex- 
penses cannot,  in  all  cases,  be  ascertained  in 
advance,  and  that  "it  would  be  futile  to  re. 
quire  anything  of  the  kind."  The  result  is, 
if  the  fee  required  is  not  plainly  unreason- 
able, the  courts  ought  not  to  Interfere  with 
the  discretion  exercised  by  the  council  in  fix- 
ing it;  and,  unless  tlie  contrary  appears  on 
the  face  of  the  ordinance  requiring  it,  or  is 
established  by  proper  evidence,  they  should 
presume  it  to  be  reasonable.  City  of  Bur- 
lington V.  lusurance  Co.,  31  Iowa,  105,  106; 
Van  Hook  v.  Selma,70  Ala.  361;  VanBaalen 
V.  People,  4U  Mich.  258;  In  re  Wan  Yin.  22 
Fed.  Uep.  701;  Johnson  v.  Philadelphia,  60 
Pa.  St.  445;  Ex  parte  Chin  Yan,  60  Cal.  78; 
Ex  parte  Gregory,  20  Tex.  App.  210;  Town 
of  State  Center  v.  Barenstein,  66  Iowa,  249. 
28  N.  W.  Bep.  652;  Fisher  v.  Harrisburg,  2 
Grant,  Ca*!.  291;  St.  Louis  v.  Weber,  44  Mo. 
547;  Corrigan  v.  Gage,  68  Mo.  541;  State  v. 


Digitized  by 


Google 


574 


SOUTHWESTERN  REPORTER,  Vol.  12. 


(Ai'.:. 


Gas  Co.,  87  Ohio  St.  45;  Clason  y.  Milwau- 
kee,  SO  Wis.  316.  According  to  this  rnle  we 
cannot  say,  and  it  does  not  appear,  that  the 
fee  required  in  this  case  is  unieasonable. 
The  contrary  is  presumed. 
Reversed,  and  remanded  for  a  new  trlaL 


HODOENS  V.  POWELI.. 

(Supreme  Court  of  Arkansas.  Deo.  14, 1889.) 
Widow's  Cubtilaoe — ^Dbbds. 
Under  a  conveyance  by  the  widow  of  "  all  her 
right  and  title  to  the  house  and  lot  in  the  town  of 
O.,  occupied  daring  the  life-time  of  her  husband 
by  his  family  as  a  residence,  and  rested  in  her  by 
an  order  of  the  probate  court,  more  particular!^ 
known  as  '  lot  number  one,'  "  the  grantee  cannot 
take,  as  a  curtilage  to  said  lot,  another  lot,  which, 
though  inclosed  with  the  lot  on  which  the  resi- 
dence stood,  was  conveyed  to  the  widow  by  a  deed 
executed  before  she  was  invested  with  title  to  the 
residence  lot. 

Appeal  from  circuit  court,  Sebastian  coun- 
ty; J.  S.  Little,  Judge. 

Action  by  William  Hodges  against  B.  T. 
Poweli.  Plaintiff  claims  that  he  is  owner  in 
fee  of  lot  1,  and  the  east  half  of  lot  2,  in  blocic 
4,  in  the  town  of  Greenwood,  by  reason  of  a 
deed  from  Mrs.  M.  £.  Spradling,  conveying  to 
him  "all  her  right  and  title  to  the  bouse  and 
lot  in  the  town  of  Greenwood,  occupied  dur- 
ing the  life-time  of  her  husband  by  his  fami- 
ly as  a  residence,  and  vested  in  her  by  an  or- 
der of  the  probate  court,  more  particularly 
known  as  'lot number one,(l,)in  blocis  four, 
(4,)  original  donation  to  said  town,'  to  have 
and  to  hold  the  same,  with  ali  and  singular 
the  hereditaments  and  appurtenances  thereto 
belonging,"  and  alleges  title  to  the  east  half 
of  lot  2  in  said  block,  as  appurtenant  and  a 
curtilage  to  lot  1.  Defendant  claims  title  to 
lot  2  by  deed  from  Mrs.  M.  E.  Spradling,  ex- 
ecuted after  the  conveyance  of  lot  1  to  plain- 
tiff. Mrs.  Spradling  derived  title  to  lot  2  by 
a  deed  which  was  executed  before  the  vesting 
order  of  the  probate  court,  which  invested 
her  with  title  to  lot  1.  The  residence  was 
located  only  on  lot  1,  though  that  lot  was  in- 
closed with  lot  2.  There  was  judgment  for 
defendant.    Piaintifl  appeals. 

B.  J.  H.  Gaines,  for  appellant.  Clayton, 
Brtzzalara  <£  Forrester  and  Clendening  & 
Read,  for  appellee. 

Per  Curiam.  The  decree  Is  right,  and 
should  be  affirmed. 


BiLLiMos  «.  State. 
(Supreme  Court  of  Arkansas.    Dea  7, 1889.) 

WlTKBSS  — CREDIBILITT  —  Ck>NTRAI>I0TOBT    SXATB- 
MBNT8 — CBIMINilL  LaW — MnRDBR— EVIDBNOE. 

1.  Mansf.  Dig.  Ark.  §S  2903,  2903,  provide  that  a 
witness  may  be  impeached  by  the  party  against 
whom  he  is  produced  by  showing  that  he  has  made 
statements  different  from  bis  testimony,  but,  in 
order  to  so  impeach  him,  he  must  be  asked  if  be 
has  made  the  statement  assumed,  and  the  exami- 
nation mast  indicate  the  time  when  and  the  per- 
son to  whom  it  was  made.  H.eld^  that  proof  of 
such  contradictory  statements  may  be  made  as  well 
where  be  testifies  that  he  dues  not  remember  them 
as  where  he  denies  them. 


9.  On  a  trial  for  murder,  where  it  was  shown 
that  the  conduct  of  the  accused  and  the  deceased 
towards  each  other  had  been  rough  and  irritating 
during  the  day  in  the  afternoon  of  which  the  homi- 
cide was  committed,  evidence  of  bruises  found  on 
the  body  of  deceased  shortly  after  his  bnrial  is  ad- 
misBible,  as  tending  to  show  who  had  been  the  ag- 
gressor during  the  day. 

8.  Evidence  concerning  a  difflonlty  between 
defendant  and  deceased,  wnioh  occurred  two  and 
a  half  years  before  the  homicide,  is  irrelevant, 
where  no  connection  is  shown  between  the  two 
events,  and,  being  prejudicial  to  defendant,  its  ad- 
mission is  reversible  error. 

Appeal  from  circuit  court.  Perry  county; 
J.  B.  Wood,  Judge. 

/.  P.  Sellers,  for  appellant.  W  B  Atkin- 
son, Atty.  Gen.,  and  T.  D.  Cravrfotd,  tor  the 
State. 

Hemingway,  J.  The  defendant  was  in- 
dicted for  murder  in  the  second  degree.  He 
testifled  that  be  killed  the  deceased,  and 
sooght  to  excuse  it  because  it  was  done,  as 
be  claimed,  in  self-defense.  He  was  convict- 
ed of  manslaughter.  It  is  assigned  for  error 
here  that  the  court  erred — First,  in  admit- 
ting improper  evidence;  second,  in  declaring 
the  law  applicable  to  the  right  of  self-de- 
fense. During  the  morning  of  the  homicide 
the  deceased,  Wallace,  the  defendant,  Dave 
fiillings,  William  Billings,  and  lice  Brown 
met  at  the  residence  of  William  Billings, 
where  they  all  remained  nntil  the  homicide 
occurred,  in  the  afternoon.  The  witness 
Handright  visited  the  place  during  the  day, 
but  left  l>efore  the  homicide  occurred.  It  ap- 
pears ttiat  the  conduct  of  the  deceased  and 
defendant  towards  each  other  during  the  day 
was  rough  and  inltating,  attended  with  vio- 
lent and  abusive  language.  The  evidence  of 
those  who  were  present  shows  the  deceased 
to  have  been  the  aggressor.  This  the  state 
denied.  The  appellant  was  in  the  house  of 
bis  friends,  and  it  may  t>e  that  the  witnesses 
were  subject  to  a  bias  in  bis  favor.  The  at- 
titude of  the  parties  towards  each  other  during^ 
tiie  day  was  material  in  determining  the  mer- 
its of  the  defense. 

William  Billings,  who  is  a  brother  of  the 
appellant,  and  saw  the  homicide  committed, 
was  produced  as  a  witness  in  his  behalf.  He 
professes  to  detail  the  entire  transaction, 
from  the  meeting  in  the  morning  untU  the 
culmination  in  the  afternoon.  H  bis  narra- 
tive be  true,  the  conduct  of  the  deceased  was 
violent,  abusive,  and  aggressive.  To  dis- 
credit him,  the  state  asked  him,  upon  cross- 
examination,  if  he  did  not  tell  Handright, 
during  his  visit  that  day,  while  the  defend- 
ant and  the  deceased  were  out  of  the  house, 
"that  Dave  Billings  and  Ike  Brown  had  been 
running  over  Wallace  [the  deceased]  all  day, 
and  that  he  [the  witness]  did  not  intend  to 
stand  it."  He  answered  that  he  might  liave 
said  something  like  that,  but  that  be  did  not 
remember.  The  state  then  proved  by  Hand- 
right  that  the  witness  had  so  told  him.  This 
evidence  was  introduced  against  the  appel- 
lant's objection,  and  its  admission  is  now  as- 
signed as  reversible  error.  The  state  proved 
that  a  very  short  time  after  the  burial  of  the 
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deceased  hia  body  was  exhumed,  and  certain 
bniises  found  upon  it,  which  were  explained 
to  the  jury.  It  produced,  as  a  witness,  the 
widow  of  the  deceased,  and  she  was  permit- 
ted to  detail  the  particulars  of  a  difficulty  be- 
tween  the  parties  about  two  and  a  half  years 
prior  to  the  killing,  and  a  conversation  of  the 
appellant  with  her  about  two  years  before 
the  killing.  Her  testimony  was  substanlially 
that  at  a  picnic  her  husband  and  one  Wilson 
had  a  flglit;  that  a  few  moments  after  the 
fight  her  husband  said  to  one  Bostic  that  he 
bad  knocked  his  brother-in-law,  meaning 
Bostic,  down;  that  appellant,  who  heard  the 
remark,  ran  up  with  a  drawn  knife,  and  said. 
"If  it's  brothers-in-law  you  are  after,  I  am 
here,"  coupled  with  curses  and  oaths,  at  the 
same  time  striking  at  him  with  the  knife. 
As  to  the  convei  sation  of  the  appellant  with 
her,  she  testified  that  he  wanted  to  buy  her 
interest  in  their  father's  estate;  that  she  of- 
fered to  sell  for  cash,  which  he  could  not  pay; 
that  she  refused  to  sell  on  credit;  that  he  then 
said  be  would  have  the  land  or  some  man's 
bide.  There  is  no  proof  of  any  other  alter- 
cation between  the  parties  during  the  inter- 
val of  over  two  years,  nor  does  it  appear  that 
their  relations  were  unfriendly.  The  deceased 
went  to  the  house  where  appellant  was  stay- 
ing on  the  morning  of  the  homicide,  found 
bim  there,  and  remained  until  he  was  killed. 
The  defendant  had  whisky,  and  the  deceased 
brought  more.  They  drank  together  during 
the  day,  and  it  is  probable  that  all  were  some- 
what under  its  influence.  This  is  a  sufficient 
outline  of  the  evidence  to  an  understanding 
of  the  questions  we  are  called  to  consider. 

Was  it  competent  to  prove  by  Handright 
what  William  Billings  had  told  him?  The 
statnte  provides  that  a  witness  may  be  im- 
peached by  the  party  against  whom  he  is  pro- 
duced by  showing  that  he  has  made  state- 
ments different  from  his  testimony.  But,  in 
order  to  so  impeach  a  witness,  he  must  be 
asked  if  he  baa  made  the  statement  assumed, 
and  the  examination  should  indicate  the  time 
when  and  the  |)erBun  to  whom  it  was  made. 
Mansf.  Dig.  g§  2902.  2903.  This  is  but  a 
re-enactment  of  the  common  law.  It  has 
been  proper  at  all  times  to  discredit  a  witness 
by  proof  of  contradictory  statements  as  to 
a  material  matter;  but  it  could  not  be  done 
until  be  had  been  cross-examined  as  to  the 
supposed  contradiction  in  such  a  manner  as 
to  direct  his  attention  to  the  matter  assumed. 
The  rule  which  prescribes  this  condition 
rests  on  the  principle  of  justice  to  the  wit- 
ness. The  tendency  of  the  evidence  is  to 
impeach  his  veracity,  and  common  justice 
demands  tliat,  before  his  credit  is  attacked, 
be  should  have  an  opportunity  to  declare 
whetlier  he  made  such  statements  to  the  per- 
son Indicated,  and  to  explain  what  he  said, 
and  what  he  intended  and  meant  in  saying 
It.  When  this  opportunity  has  been  afforded 
him,  justice  can  demand  in  his  behalf  noth- 
ing more,  and  the  reason  of  the  rule  is  satis- 
Qed.  If  be  neither  admits  nor  denies  the 
statement,  can  it  be  proven?    The  decisions 


of  the  English  courts  upon  this  question  are 
conflicting.  If  the  matter  is  irrelevant,  the 
proof  of  contradictory  statements  is  certainly 
inadmissible;  but  if  it  is  relevant,  tlie  weight 
of  the  English  authorities  favor  their  admis- 
sion. 2  Fhil.  Ev.  960.  This  rule  is  sus- 
tained by  American  cases.  Payne  v.  State, 
60  Ala.  80;  Dufresne  v.  Weise,  46  Wis.  290, 
1  K.  W.  Rep.  59.  The  question  has  never 
been  ruled  by  this  court.  The  statute  does 
not  rest  the  right  to  impeach  a  witness  by 
proof  of  contradictory  statements  upon  the 
condition  of  his  denial.  It  requires  his  cross- 
examination  upon  the  matter;  nothing  more. 
This  is  exacted  in  order  that  he  may  explain 
apparent  contradictions,  and  reconcile  seem- 
ing conflicts  and  inconsistencies.  If  he  can- 
not remember  the  fact,  he  is  unable  to  do 
what  the  law  affords  him  the  opportunity  to 
do.  If  be  cannot  remember  the  statement 
made,  it  is  quite  as  probable  that  his  recollec- 
tion of  the  occurrence  about  which  he  testi- 
Aes  is  inaccurate  or  incorrect.  If  contradic- 
tion properly  affects  the  value  of  his  testi- 
mony when  he  denies,  it  is  difficult  to  see 
why  it  should  not  when  he  ignores,  the  con- 
tradictory or  Inconsistent  statements.  The 
testimony  is  discredited  because  he  aflirms 
to-day  what  he  denied  yesterday.  The  legiti- 
mate effect  of  such  contradiction  cannot  de- 
pend upon  his  power  to  remember  it.  If  the 
defect  in  the  memory  is  real,  the  proof  uf  the 
contradiction  apprises  the  jury  of  this  infirm- 
ity of  the  witness.  If  he  lias  made  a  false 
statement,  under  the  pretense  of  not  remem- 
bering, he  should  not  escape  contradiction 
and  exposure.  We  think  the  evidence  was 
properly  admitted. 

Proof  of  the  bruises  on  the  body  of  the  de- 
ceased tended  to  elucidate  the  disputed  ques- 
tion as  to  who  had  been  the  aggressor  In  the 
difficulty  during  the  day.    It  was  competent. 

Did  the  court  err  in  admitting  that  part  of 
the  testimony  of  Mrs.  Wallace  above  stated? 
The  conversation  of  appellant  with  her  is 
ambiguous.  It  does  not  appear  to  whom  he 
intended  his  threat  to  apply.  It  was  too  re- 
mote from  the  matter  charged,  both  in  cir- 
cumstance and  time,  to  afford  any  reason- 
able presumption  or  inference  of  connection 
between  the  two  affairs.  ^  The  general  rule  is 
well  established.  In  civil  as  well  as  in  crim- 
inal cases,  that  evidence  shall  be  confined  to 
the  issue.  It  seems  that  the  necessity  for 
the  enforcement  of  the  rule  is  stronger  in 
criminal  cases.  The  facta  laid  before  the 
jury  should  consist  exclusively  of  the  trans- 
action that  forms  the  subject  of  the  indict- 
ment and  matters  relating  thereto.  To  en- 
large the  scope  of  the  investigation  beyond 
this  would  subject  the  defendant  to  the  dan- 
gers of  surprise  against  which  no  foresight 
might  prepare  and  no  innocence  defend. 
Under  this  rule,  it  is  generally  improper  to 
introduce  evidence  of  other  offenses;  but  if 
facts  bear  upon  the  offense  charged,  they 
may  be  proven,  although  they  disclose  some 
other  offense.  The  test  of  admissibility  is 
the  connection  of  the  facts  offered  with  the 
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subject  charge.  Such  connection  exists  in 
-a  variety  of  cases,  and  in  them  it  is  often 
proper  to  prove  one  offense  in  a  trial  for  an- 
-other.  The  sttpreme  court  of  Alabama  has 
indicated  several  classes  of  cases  in  which 
this  may  be  done,  as  follows — First,  when 
necessary  to  prove  the  scienter  or  guilty 
knowledge  which  is  an  element  of  the  otfense 
-charged;  lemnd,  when  the  oftense  charged 
and  the  offense  proved  are  so  connected  that 
they  form  part  of  one  transaction;  third, 
when  the  act  proved  and  the  offense  charged 
are  similar,  and  the  one  tends  to  Qx  the  in- 
tent in  the  other;  fourth,  when  it  is  neces- 
sary to  prove  a  motive  for  the  offense 
charged,  and  there  is  an  apparent  relation  or 
connection  between  it  and  the  other  acts 
proved,  and,  again,  when  it  tends  to  prove 
the  identity  of  tlie  offender  or  of  an  instru- 
ment used.  In  the  case  of  Dunn  v.  State,  2 
Ark.  229,  this  court  approved  the  exception 
to  the  general  rule;  but  it  was  there  held 
that  proof  of  a  distinct  crime  could  not  be 
inti-oduced  until  there  was  evidence  showing 
some  connection  between  the  different  trans- 
actions, or  such  circumstances  as  will  war- 
rant a  presumption  that  the  latter  grew  out 
■of  the  former.  In  that  event  it  was  held 
that  the  circumstances  of  the  former  were 
admissible  as  tending  to  discover  the  qtio 
animo  of  the  latter  occurrence.  In  a  later 
case  it  was  held  that  antecedent  facts  could 
be  proven  when  they  were  capable  of  form- 
ing any  reasonable  presumption  or  inference 
in  elucidation  of  the  matters  involved  in  the 
issue.  There  are  many  eases  in  the  Reports 
-of  this  court  in  which  this  question  lias  lieen 
•considered,  and  evidence  of  other  crimes  ad- 
mitted, but  an  examination  will  disclose  that 
in  each  case  the  crime  proven  and  that 
■charged  were  connected  in  some  way  dearly 
manifest.  We  think  there  is  no  case  in 
which  the  interval  of  time  was  nearly  so 
^reat  as  in  this.  Dunn  v.  State,  2  Ark.  229; 
Austin  V.  State,  14  Ark.  555;  Eduionds  v. 
State,  34  Ark.  732;  Glory  v  State,.  13  Ark. 
236;  Melton  v.  State,  43  Ark.  367:  Ford  v. 
State,  34  Ark.  650.  On  the  other  hand,  cases 
are  to  be  found  in  our  Beports  in  which  evi- 
-dence  of  other  crimes  was  held  incompetent. 
Endaily  v.  State,  89  Ark.  278;  Dove  v.  State, 
2il  Ark.  261.  It  is  impossible  to  say  how 
far  back,  as  respects  time,  other  crimes  may 
be  so  connected  as  to  be  admissible.  When, 
in  view  of  all  tli^  facts  in  the  cause,  includ- 
ing lapse  of  time  and  no  recurring  trouble, 
it  does  not  appear  tliat  there  is  a  connection 
between  the  crime  charged  and  the  otiier  af- 
fairs, or  that  they  tend  to  prove  some  fact 
included  in  it,  they  cannot  be  proved.  The 
altercation  proven  in  this  case  seems  to  have 
arisen  suddenly.  There  is  no  proof  that  it 
did  not  as  quickly  pass  away.  Tliere  is  noth- 
ing in  the  circumstances  attending  it  to  show 
that  it  made  any  lasting  impression  on  tlie 
defendant,  or  that  he  thereafter  cherished 
any  malice  or  resentment  on  account  of  it. 
If  the  evidence  was  competent,  it  was  as 
tending  to  prove  malice.    There  is  no  reason- 


able presumption  or  inference  that  the  two 
affairs  were  connected,  or  that  the  latter  re- 
sulted from  the  former,  or  from  the  motive 
prompting  the  former.  As  the  parties  had 
lived  as  neighbors  for  two  and  a  half  years, 
and  no  recurring  evidences  of  ill  feeling  were 
proven,  it  is  more  roHSunable  to  say  that  they 
had  their  origin  in  independent  causes.  Be- 
gaitlless  of  relevancy,  tliis  evidence  was  of  a 
nature  damaging  to  the  appellant.  It  tended 
to  show  that  !:e  was  a  violent,  turbulent,  and 
lawless  man,  from  which  the  jury  might  un- 
consciously conclude  the  man  who  committed 
one  would  commit  another  crime.  Howew 
natural  this  conclusion,  evidence  is  not  prop- 
er to  establish  it.  It  was  competent,  if  at 
all,  only  to  show  malice.  It  cannot  be  said 
that  there  was  a  fair  or  reasonable  inference 
that  it  had  such  tendency.  If  it  were  of  a 
character  harmless,  though  irrelevant,  w« 
sliould  not  reverse  for  it;  but.  as  it  is  obvi- 
ously harmful,  we  cannot  so  treat  it.  The 
instructions  declared  tlie  law  of  self-defense 
as  it  has  been  construed  by  this  court.  Fits- 
patrick  V.  State.  87  Ark.  254,  255.  For  the 
error  i  ndicated  the  Judgment  will  be  reversed, 
and  tiie  cause  remanded. 


Cross  v.  Wimow . 
(Supreme  Court  of  Arhansas.    Deo.  14, 1880.) 

BXBVIOS  BT  PUBUOATION. 

1.  MaoBf.  Dig.  Ark.  H  4339-4S42,  provide  ttiat 
in  actions  by  the  prosecntlng  attorney  to  collect 
l>ond8  given  In  payment  of  lands  sold  by  the  state, 
in  caaa  the  return  at  the  officer  shows  that  defend- 
ant U  dead,  or  on  other  proof  thereof,  the  clerk 
shall  make  and  enter  an  order  which  shall  contain 
the  date  and  amonnt  of  the  bond  proceeded  npon, 
and  a  description  of  the  land,  etc.,  and  warn  gao- 
erally  "the  heirs  and  personal  representativea"  of 
the  defendant  to  appear  and  make  defense  thereto 
on  the  first  day  of  the  next  term  of  the  court  that 
commences  more  than  60  days  from  the  date  of 
snoh  order;  and  tba  publication  of  snch  order,  as 
provided  by  law,  provided  It  states  the  month,  and 
day  of  the  month,  upon  which  such  term  shall 
commence,  shall  be  equivalent  to penonal  service: 
provided  that  upon  retam  of  the  offloer,  showing 
that  defendant  is  not  found  in  the  county,  the 
prosecuting  attorney  shall  file  an  affidavit  titat  he 
has  used  due  diligence,  and  has  not  been  able  to 
ascertain  whether  defendant  is  dead  or  alive. 
Ifeid,  that  a  warning  order  is  insufficient  which 
gives  the  title  of  the  cause  and  warns  "the  defend- 
ants, the  legal  representatives  of  [certain  named 
persons  who  were  named  as  defendants  in  the  title] 
to  appear  in  this  court  within  thirty  days,  and  an- 
swer the  complaint  of  plaintiil. 

a.  Uansf.  Dig.  Ark.  {  4369,  provides  that  the 
affidavit  of  any  editor,  publisher,  or  proprietor  of 
any  newspaper  authorized  to  publish  legal  adver- 
tisements, to  the  effect  that  an  advertisement  has 
been  published  in  his  pager  for  the  lengUi  of  time, 
etc.,  shall  be  evidence  oi  the  publication  thereof. 
Held,  that  an  affidavit  of  a  person  that  the  adver- 
tisement was  published  In  a  certain  paper,  with- 
out showing  his  connection  with  the  paper,  or  his 
right  to  make  the  affidavit,  is  not  pnxa  ot  legal 
publication. 

Appeal  from  circuit  court,  Clark  conaty; 
B.  D.  HfiARN,  Judge. 

Ejectment  by  Mary  E.  Cross  against  Jo- 
seph S.  Wilson.  Fhdntifl  relied  on  a  commia- 
sioner's  deed,  executed  under  a  decree  of  the 
Pulaski  chancery  court  against  James  £.  iS.. 
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Bukmu  mai  JMK,effM•:K..Cf|nd)e^  (nMos-j 
tag  tbe  at»l^'»  lieiLif««  pufcbaa^  mofl«j;,.aQr 
der  MsMf.  Dif.Uijrk/jg  4382-4353. .  ^^otton 
4839  pritvi4««  ttW^M  •cttoDA  by  Ui9>prpf)«cw(- 
ia««Uonw7  ta  .q9U«<A..^osi#  fiY«o  fi9r  Jand* 
8oJ()  by  tiie  itat^k  Aft  onaei "  tbq  tse^rii  v^on  » 

iDthe«9(iat7«    * :  *    •.  .th««J«i*,    •   •    • 
•bali  in«tg9  wp4  eptofr  o^  •(ti»  irnKWd  nn  i9rder 
vbich  (ball  cointiMja  tbe  t^tle>!o£itb««qit«4b* 
4ate  and  amount  of  tb»  note  n^  boaA  pro- 
ceeded mxint  (kDd  «!  d«0cr>PtiDa  «f  the  land 
opon  wbicb  tba  li«B  ^  auugnt;  (»  be  eaafwcedt 
and  warn  tba  dfl£eiMUint  toaspaac  aa4  nakv 
defeoae  thwato  on  tbe  bptt,  dajr  ol  t|)«i  aaxt 
term  al.aucb  qourt  tbat  ooanmeDa^s  .mow 
than  sixtjF  ^i^  ^ofQ  tb«  data  of  auob  mtHef,  7 
£ectioo  i^if>  provJdies  fcbtU  "tbe  publUsatioa 
of  eadi  ocir^r    •.   *    *    aa  provided  \>f.  law 
sbaU  be,  /e^nivalwte'to  a  pt^rsoqat  .aecyica; 
lirovidad,  tli^  9mh  'Qi'dec  shatl  daaignate  tb« 
montb,  ao4  4»y:0f  tbe  iwpnth,  on  yibi^  a^ob 
trnn  of  aaid  eowt  willioowtuenca. "    i^eetton 
4WI  providet  tbaW  "U  tbe  retum    *    *    • 
ahowB:tiiat  iiafeo^an^  la.'doad, .  *    *    *   nld 
<letk,  shall  maJ^  and.-en^r  tba  lOodac  kmi* 
tioDed:li»^he  preceding  :sectioqa.-er(«ept  that 
it  BbaU.,wa>:n  gmsiauy  •  tte  bein.  arid,  lawr 
soaal'SesreBPQtativoa'  of  titeidef^nUant' ik« 
appear. ,  *    •  •.  *^.  ^Mtiw  4842;  pojvid« 
thaC  "fhe  publication  of  such  OTd«r«  'Mi  itn^ 
vided   in    t.bf),  |4«fqf|d49g,-.qe<;ti|(m..ahfil]'..be 
equivalent  to  a  personal  service:  provided, 
that  «|ian:itiTcttfiD<  '*'>:IT    *    ttaBTproRtiut- 
hgttMntfMhaOilkiAi-.'H  ..^  I  *■  an  dfiMa^ 
*    *   .«.;  UMIkltAbtawsod/djqaidi^iemM^Hwi 
baa  ootrbeeB  tkI«:tia4aoeqtaidrwbKlieF  tba 
4i!i[eoiant-i»:i»adiOBrMvBi.  l*i  *  /«ri  JKanst 
Dug.  Axk;  §.')i350,.  pti»vi«es<  thai  "tM  affl» 
davitioCMoyeiitatt  pBWiaUet,<OD  pfOfTieU)^ 
«rtb»|atncipfil4Bic*tni|bMiii«laCan7>nl»Mr8|)a[par 
«aUiOiriiieilr.  ft  Ifm  *;:.toqHcUiabicg«ltaA««(t 
tteMeata.  tt>  tb«iiflfeat  tbl^  *iag*^iad«ertiiaei- 
iBei)ii>a»/tab|k>tridiirtiadiiti  biajpcifiartfartbe 
iatigthi  of  .ti«M.-ttttd-,MHltMB  al.inadiUotBBlt 
b»  teeo  ^)tlMi0ltadop%<t  f>:i  f> .  /ataMlJbe.'aarfi- 
deooe  at  feba  .patalioattoiki)  ^  ^  't**;:  <pUa 
Kcard  in  AbaisMltt  in'wlitcb;ia»  deecee  wni 
i«i>d«ced.!  upon  (pMoh'-jilaiaflilff  tnUte :ia  tUa 
action,  shows  many  delartCiA  thelBBntecof 
obtaining  aervice  on  defendants.    A  sum- 
mons waa  issued  tS~wMcb  the  sheriff  made 
return  th^  «f«  ja(,'tl\«  d|»(epdaptP;waa  dend, 
and  (brother  did  not  live  in  bis  90unt7.  ai^d 
from  what  lie' could  learn  was  also,  dead 
Tticrenpon  the  tbllowing  iirarning  order  wsia 
BttblUbed:  -  "State  o£  AxkaDaas..  for  Ua|B  of 
School  .F«adt  Baintiff.  t.  Jatnea  £.  M.  fisik<. 
Ban  sni  JiUimb  K.  N.  Candler,  Dpfendants. 
PnlasH  chancery  court — la  chancery.    The 
dafendaotaw  tbe  legal  repreaeq  tati  vea  of  James 
S.  U.  fiaujcmasi  and  at  James  B.  N.  Oindler, 
are  wartted  to  appear  in  this  court  within 
thirty  days,  tad  anawer  the  complaint  of  tbe 
{daintiS,  tbe  itata  of.  Axlumsas,  for  oae  of 
school  fund.    D.  P.  XJpffAM,  Clerk,"— and 
the  proof  of  its  pubijcfljo^  re^td  «s  £oUqfws: 
T.120.w.no.21-.<a7 


"State  of ..Afkanvm.  .fo^nty  •of-'Pulaaki.  I 
hereby .certi:^  that  the  Inclosed  a4vertisement 
was  published  four  timea  In  tbe  Aransas 
RepuhliCftn,  the  first  ot  which  was  on  the  5th 
day  of  Uarcb  and  tbe  Ifut  on  tbe  26tb  da«  o^ 
Marob«  1878k  Jobn  €k.  faiCBa.  Sworn  to,  7 
etc.,  —  and'  was  tnQorseai  "Filed  June  9i 
1873."-  Tfiere  was  Jiudgment  for  defendant. 
Plaintiff  appeals. 

■  J.  Li  WWietai^dbni  titttpytXHitiL  O^to- 
ford  c(  Cratffford,  for  appoll&B.  * 

PKB'ODaukii.  'l!be  vocavd  o<  tbe  cause  in 
.\^htoh  ihi4'deec0«  iMiad  nJxnLas  Uw  fodndki- 
tloa  of:the)anieUaB«*a'kitl8'i«^a8  r«n4ai*eai 
abowe  that  it  was  baaed^npeataiwarniBg  bit 
der  which  doeanot  aCabet  materiht  facta  t» 
qnteed  by  tbe  ^stataba,  and 'that  piobf  ef  it* 
pubHoatioD.ia  jfaliMiy  defbattvat  ■  4>bei'd*oi«e 
-waalberetoreiieidi    ABBemi'    '  'i 

,    .        ■        r     ,;■■:..•       :  1 

•,-.  i   ..  .      ,    : '.   •..-.•       .     .1 
''  Bow.iet  aiiViVsim.'  > 

'i^pretne  CiiM  of  Ai1<ttn»hk.   Deo.  U,  14*9.)' 

li»jtmY  to  A«mtAis— "TiTta  w.PaopiBTT  Arrsi 
>  ivB&iitm  v*x».0  ■  ■ 
't.<:S»aa  ioHoa-ef  MtAMHs '^'(lier«wta«)f  to  nl- 
4#ter  .paaaea«lgtt,/ot  praMrtgrul^r  tbeilbllKT  of 
yf^if(iki>e,pt^  .(laapTersd  ounagea  frotn  a-mUttw^ 
company  as  fpr  a  total  loss,  ai  thterplea  by  tM 
railroad  eonipatty',  ob  the  theory  that  the  oritiiml 
ainiM  wasiioaana  ooeMelaiiniar'jtbBipMmeny.ls 
r^,  il\t,fip^-n<^M^gf^mm'm<AmfX  *»iud» 

ment  recovered  for  tba Mnvaraipq.  .  ,  t  .  .  it 
, ,  2f,  The  re^vefy  df  a  j  vdkmedV  i«ahiat  a  ralr- 
ittid^om^ayi  ffr'ntigtimnt  tnjHiiy  «ft  property 
gives  the  company  no  ol8Maant|aie-inrbstn9v  .  .  n 

It:  K.'  King  6u£d  the  iieb^hU'.^/tittli 
fiock  Raihroad  ColnpRtfy  (or the  negrigent  In- 
In^y  of  Hik' oluiei^  £Cn'4  rfecovi^r^  damage^L 
H6  afterwards  brought  an  action  of  replevin 
agiiins^ttny  S^S9utn$,  Wht^,  at  hjs  reouestj 
had  takeii*  '6|tM-^e  bf  the  .mUie  a^r  it  was 
Injured,  ftiyl'iit  i^  the  oecessftry  attention^ 
"arid  h'oldiiic(tt'?or  a  tien  Of  ««), ,  H.  K.  Doy^ 
and  oliiSri  fliWiail  ttitferplea;  aettlng'  tip  th^j; 
tliey  were  the  trustees  of  tbe  railroad  dom- 
puny,  and  while  op'eratliig  It  bad  injured  tbe 
mule,  and^^^  ^ler^itpctn .(bf- {■'llEiintiff  liad 
brougliji,  siiitf  for  it  as, a  to^al  b^s,  and  ^ad 
recovered,  &M  that  tbe  Oiute  had  therel;^  be- 
comB  ttfeif  'j^rpperty. '  A  d^to  titrer  to .  ),ne  in- 
t^rplea  was  ai).statD6|(l,'  ^  J^.  Do w-ad^T  oxinxf 
a{)peali.  .-   .<  j  ■.     ,   :  <i 

'  17.  M^  (ft  &.  B.  RM9,  tbe:  amtftlants.  ji 
0.  ZVOnWe  and  JHhn  0.  *  0,  W.  Bnglmuff 
for  appellee.  .  > 

.1  » 

. .  Pab  '  CpBSAii.  The  intcoDplM  ii  badv 
whether  the  original  action  against  tbe  raif* 
way  waa  for  tbe  conveisioa  of  the  muloi  o^ 
for  damngee  for  injury  done  it.  In  tbe 
former  oaae  it  should  have  alletfed  a  satisfacf' 
lion  of  tbejudginent  recovered  for  the  con- 
version, (Cooley,  Torts,  458;)  and  In  the  la;^ 
ter  event,  tbe  interpleaden  had  ao  ciaim  to 
the  property  at  alL    Affirm. 
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HlLLTARD  e.  HiLLIARU. 

(Supreme  Court  of  Arkantcts.  Deo.  14, 1889.) 
AiJX>TH8NT  or  DowBB— Appeal. 
In  a  proceeding  for  the  allotment  of  dower 
In  the  probate  coart,  an  order  confirming  the  re- 
port of  the  commissioners  appointed  to  allot  the 
same  is  final,  and  an  appeal  therefrom  to  the  cir- 
cuit court  carries  with  It  the  whole  case  for  trial 
denovo. 

Appeal  from  circuit  court,  Cliicot  conntj; 
C.  D.  Wood,  Judge. 

Petition  of  Caroline  Hilliard  against  Ed- 
win S.  HiUiard  for  the  allotment  of  dower  in 
the  lands  of  her  deceased  liusband,  Isaac  H. 
Hilliard.  Commissioners  were  appointed, 
whose  report  was  subsequently  approved  and 
confirmed  by  the  probate  court.  Petitioner 
appealed  to  the  circuit  court,  and  filed  excep- 
tions to  the  report,  which,  with  one  excep- 
tion, were  overruled  as  irrelevant.  Appel- 
lant then  moved  to  take  up  the  whole  case 
for  trial  de  novo,  and  to  make  such  orders  as 
the  probate  court  should  have  made,  which 
motion  was  also  overruled.  The  court  then 
proceeded  to  hear  the  case  upon  the  remain- 
ing exceptiot%  holding  that  the  case,  as  ap- 
pealed, was  on  the  regularity  of  the  commis- 
sioners' report,  and  not  the  whole  case.  Pe- 
titioner appeals,  contending  that  the  approv- 
al of  the  commissioner's  report  was  a  final 
order;  that  the  appeal  therefrom  brought  up, 
for  consideration,  the  whole  case;  and  that 
the  court  erred  in  its  rulings. 

William  3.  Street,  for  appellant.  D.  H. 
Reynotdt,  for  appellee. 

Feb  Curiam.  The  order  confirming  the 
report  of  the  commissioners  appointed  to  al- 
lot dower  was  the  final  judgment  of  the  pro- 
bate court  in  the  case,  and  the  appeal  from 
that  judgment  carried  the  whole  cause  to  the 
circuit  court  for  trial  de  noco.  It  was  error, 
therefore,  in  the  circuit  court,  to  confine  the 
appellant  to  her  exceptions  to  the  manner  of 
allotting  dower.  The  judgment  will  be  re- 
versed, and  the  cause  remanded  for  a  rehear- 
ing. 


Johnson  «.  Campbell. 

{.Supreme  Covrt  of  Arkanaaa.    Dec.  14, 1889.) 

Vacation  o?  Jonoionrr— Judicial  Sals. 

1.  Under  Mansf.  Dig.  Ark.  %%  8909,8911,  pro- 
viding that  after  tlie  expiration  of  the  term  the 
proceedings  in  the  circuit  court  to  vacate  or 
modify  a  judgment  sliall  be  by  complaint,  verified 
by  affidavit,  setting  forth  the  judgment  or  order, 
the  grounds  to  vacate  or  modify  it,  and  the  defense 
to  the  action,  if  the  party  was  defendant,  a  peti- 
tion to  vacate  a  judgment,  when  presented  by  way 
of  objection  to  the  confirmation  of  a  report  of  sale, 
will  be  rejected. 

2.  The  confirmation  of  a  sale  under  a  decree 
will  not  be  disturbed,  where  it  appears  that  there 
has  been  due  and  legal  notice  of  time,  terms,  and 
place  of  sale,  though  it  was  made  on  a  credit  of 
three  months.  Instead  of  four,  as  the  decree  di- 
rected; the  defendant  showing  no  Injury  resulting 
from  the  departure  from  the  direction,  and  the 
trial  court  being  satisfied  that  none  bad  resulted 
therefrom. 

Appeal  from  circuit  court.Franklin  county; 
G.  S.  Cunningham,  Judge. 


Petition  by  defendant,  Johnson,  to  vacate 
a  judgment  obtained  by  plaintiff,  Clark,  and 
objecUon  by  defendant  to  the  confirmation  of 
a  report  of  sale  made  thereunder.  From  an 
order  rejecting  bis  petition,  and  confirming 
the  sale,  defendant  appeals.  Mansf.  Dig. 
Ark.  §  8909,  provides:  "The  court  in  which 
a  judgment  or  final  order  has  been  rendered 
or  made  shall  have  power,  after  the  expl ra- 
tion of  the  term,  to  vacate  or  modify  such 
judgment  or  order:  •  *  ♦  fourth,  for 
fraud  practiced  by  the  successful  party  in  the 
obtaining  of  the  judgment  or  order;  fifth, 
tor  erroneous  proceeding's  against  an  infant, 
married  woman,  or  peraon  of  unsound  min<). 
where  the  condition  of  such  defendant  du«s 
not  appear  in  the  record,  nor  the  error  in  the 
proceedings;  tixth,  for  the  death  of  one  of 
the  parties  before  the  judgment  in  theaction; 
eeventh,  for  unavoidable  casualty  or  naisfor- 
tune  preventing  the  party  from  appearing  or 
defending;  eighth,  for  errors  in  a  judgment 
shown  by  an  infant  in  twelve  months  after 
arriving  at  full  age."  Section  8911  provides: 
"The  proceedings  to  vacate  or  modify  the 
judgment  or  order  on  the  grounds"  above 
mentioned  "shall  be  by  complaint,  veriBed  by 
affidavit  setting  forth  the  judgment  or  order, 
the  grounds  to  vacate  or  mcxiify  it,  and  the 
defense  to  the  action  if  the  party  applying 
was  defendant." 

J.  V.  Bourland,  for  appellant. 

Feb  Cubiau.  The  court,  after  the  lapse 
of  the  term,  had  no  power  to  vacate  the  judg- 
ment, except  upon  complaint  filed  in  accord- 
ance with  the  provisions  of  section  3909, 
Mansf.  Dig.  There  was  no  error  In  reject- 
ing the  petition  to  vacate  the  judgment, 
when  presented  by  way  of  objection  to  tlie 
confirmation  of  the  report  of  sale.  There  ap- 
pears to  have  been  due  and  legal  notice  of 
time,  terms,  and  place  of  sale.  It  was  made 
u|>on  a  credit  of  three  months,  however.  In- 
stead of  four,  as  the  decree  directed.  The  de- 
fendant showed  no  injury  resulting  from  the 
departure  from  the  direction,  and  tlie  court, 
being  satisfied  thatyione  had  resulted  there- 
from, did  not  abuse  its  discretion  in  conQrm- 
Ing  the  sale.    Affirm. 


Crenshaw  o.  Bbadlet. 
{Supreme  Court  cf  Arkaneai.  Deo.  14, 1889.) 

APFBAL— ObJBOTION  mot  KaIBBD  BbLOW — ^BCKDBH 

OP  Paoor. 
1.  Where  defendant,  on  an  appeal  by  plaintiff 

from  a  judgment  of  a  justice  of  the  peace,  fails  to 
move  the  circuit  court  to  dismiss  tae  appeal  for 
want  of  an  affidavit  for  appeal,  he  cannot  raise  the 
objection  in  the  supreme  court. 

a.  In  replevin,  where  defendant  does  not  deny 

f>lalntifrB  title  to  the  property  in  dispute,  but  al- 
eges  that  be  entered  Into  an  agreement  with  plain- 
tiff that  defendant  should  seU  it,  and  out  of  the 
proceeds  pay  the  balance  of  an  account  which 
plaintiff  owed  him,  the  burden  is  on  defend&nt  to 
prove  the  agreement. 

Appeal  from  circuit  court,  Desha  county; 
J.  A.  Williams,  Judge. 
Replevin  by  Sam  Bradley  against  R.  D. 
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Crenshaw  for  three  bales  of  cotton,  hauled  by 
plaintiff  to  defendant's  gin,  which  defendant 
refused  to  surrender.  The  action  was  origi- 
nally brought  before  a  justice  of  the  peace, 
and  defendant  had  Judgment.  FlaintifiF 
prayed  an  appeal,  which  was  granted,  but  no 
affidavit  for  the  appeal  was  ever  filed.  A  trial 
de  novo  was  had  in  the  circuit  court.  De- 
fendant claimed  the  cotton  under  an  express 
agreement  between  him  and  plaintiff  that  de- 
fendant was  to  liold  it  for  a  balance  due  him 
on  an  account.  Plaintiff  denied  the  agree- 
ment. The  court,  against  defendant's  objec- 
tions, gave  this  instruction:  "The  burden 
of  proof  was  upon  defendant  to  prove  the  de- 
livery of  the  cotton  in  controversy  by  the 
plaintiff  to  the  defendant."  There  was  a 
verdict  for  plaintiff,  and  from  an  order  over- 
rnlinjt  defendant's  motion  for  a  new  trial  be 
apjieals. 
W.  8.  McCain,  for  appellant. 

Per  Cttriam.  The  appi-llant,  havingfatled 
to  move  the  circuit  court  to  dismiss  the  appeal 
for  want  of  an  affidavit  for  appeal,  cannot  be 
heard  to  raise  the  objection  here.  "Wilson  v. 
Dean,  10  Ark.  308;  James  t.  Dyer,  31  Ark. 
489.  There  was  no  proof  that  the  defendant 
held  the  cotton  as  security  for  payment  of 
a  lien  npon  it,  as  counsel  argues.  Without 
denying  the  plaintiff's  title,  he  undertook  to 
prove  that  he  held  the  cotton  by  virtue  of  an 
agreement  made  with  the  plaintiff  to  the  ef- 
fect that  he  should  sell  it,  and  out  of  the  pro- 
ceeds pay  the  residue  of  an  account  which  he 
claimed  the  plaintiff  owed  him.  The  court 
properly  instructed  the  jury  that  the  burden 
was  on  the  defendant  to  prove  the  defense 
thus  alleged.    Nothing  else  is  complained  of. 

Affirm. 


Mats  v.  Bogebs. 

(Supreme  Court  of  Arkantai.    Dee.  14, 1889.) 

Amfcnsra^TOKs — Sals  or  Lands — Cost  ov  Ad- 
ministration. 
Under  Hansf.  Dig.  Ark.  K  170. 171,  provid- 
ing that  "lands  and  tenementa  shall  De  assets  in 
the  hands  of  every  executor  or  administrator  for 
tlie  payment  of  the  debts  of  the  testator  or  Intes- 
tate, "  and  that  if  any  person  die  intestate  as  to 
any  iands  or  tenements,  who  "shall  not  have  suf- 
ficient personal  estate  to  pay  his  debts,  it  shall  be 
the  duty  of  the  •  •  •  admtniBtrator  to  apply  to 
the  court  of  probate  by  petition,  •  •  •  contain- 
ing a  tme  and  jnst  account  of  all  the  debts  of  the 
*  *  *  intestate  which  shall  have  come  to  his 
knowledge, "  where  an  application  is  made  to  sell 
.ands  to  pay  the  expenses  of  administering  the  es- 
tate only,  it  must  be  made  to  appear  that  the  ex- 
penses were  incurred  in  the  course  of  administer- 
iag  Xb»  estate  to  pay  debts  due  personally  by  the 
decedent,  and  If  no  debts  are  due  by  him  there  oan 
be  no  sale  of  his  lands. 

Appeal  from  circoit  court,  Wliite  county; 
M.  T.  Sandees,  Judge. 

Petition  by  an  administrator  for  leave  to 
s^ll  lands  belonging  to  his  decedent's  estate. 
Mansf.  Dig.  Ark.  §  170,  provides:  "Lands 
and  tenements  shall  be  assets  in  the  hands  of 
ev^7  executor  or  administrator  for  the  pay- 
ment of  the  debts  of  the  testator  or  intes- 
tate."    Section  171  provides:  "If  any  per- 


son, being  the  owner  of  lands  and  tenements, 
die  intestate,  and  such  ♦  •  •  intestate 
shall  not  have  sufiBcient  personal  estate  to 
pay  his  debts,  it  shall  be  the  duty  of  the 
•  •  •  administrator  to  apply  to  the  court 
of  probate  by  petition,  *  *  •  contain- 
ing a  true  and  just  account  of  all  the  debts 
of  the  •  *  *  intestate  which  shall  have 
come  to  his  knowledge. " 

The  appellant,  pro  »e.  W.  B.  Coody,  for 
appellee. 

Peb  Cubiah.  "Where  there  are  no  debts 
due  by  a  decedent,  there  can  be  no  sale  of 
lands  of  bis  estate  to  pay  the  expenses  of  an 
administration  had  thereon.  If  the  adminis- 
tration is  continued  after  the  debts  are  paid, 
as  in  llie  case  of  Stewart  v.  Smiley,  46  Ark. 
873.  it  would  be  error  to  order  a  sale  of  the 
lands  to  pay  the  costs  of  the  subsequent  ad- 
ministration. To  what  extent  the  right  to 
resort  to  the  lands  for  the  sole  purpose  of 
paying  the  expenses  of  administering  the  es- 
tate is  limited,  has  not  been  fully  argued  by 
counsel,  and  Is  not  now  determined.  In 
every  case,  however,  where  an  application  Is 
made  to  sell  lands  for  the  expense  of  admin- 
istering the  estate  only,  it  must  be  made  to 
appear  that  the  expenses  were  incurred  in 
the  course  of  administering  the  estate  to  pay 
debts  due  personally  by  the  decedent.  Mansf. 
Dig.  §§  170,  171.  See  cases  cited  at  section 
468,  2  Woerner,  Adm'n;  3  "Williams,  Ex'rs, 
*2041,  note  a.  The  cause  was  beard  by  the 
circuit  court  upon  the  administrator's  peti- 
tion to  sell,  and  one  exhibit  thereto,  and  the 
remonstrance  of  the  heir,  without  proof,  and 
the  essential  fact  referred  to  does  not  appear 
therefrom.  The  other  questions  argued  by 
the  appellant  are  not  presented  by  the  facts 
as  set  forth  in  the  record.  For  the  error 
pointed  out  the  judgment  is  reversed,  and 
the  cause  remanded  for  further  proceedings. 


Slatb  Gbkek  Ibon  Go.  v.  Hall. 

(Cowrt  ctf  Appeals  of  Kentudhu-    Dec.  7,  1889.) 

Neolioencb  or  Mastbe. 

In  an  action  by  an  engineer  of  a  train  en- 
gaged in  hauling  coal  from  defendant's  mine  for 
personal  injuries  sustained  by  reason  of  Ills  engine 
strUdng  an  ore  chute,  arranged  to  be  raised  or 
lowered  to  allow  trains  to  pass,  where  it  appears 
that  the  conductor  of  plaintilTs  train  liad  told  the 
agent  in  charge  of  the  chute  that  the  train  was  not 
going  to  be  run  that  far,  and  signaled  the  engineer 
to  stop,  but  the  engineer  did  not  see  the  signal  be- 
cause of  the  smoke  from  his  engine,  and  ran  into 
the  ohute  before  it  was  moved  out  of  the  way,  there 
is  not  sufficient  evidence  of  negligence  on  the  part 
of  defendant  to  support  a  Taraict  for  plaintift. 

Appeal  from  circuit  court,  Bath  county. 

"Not  to  be  officially  reported. " 

Action  by  W.  L.  Hall  against  the  Slate 
Creek  Iron  Company.  Judgment  for  plaintiff. 
Defendant  appeals. 

Wm.  Lindsay,  R.  Gtudgell,  J.  J.  Neahitt, 
and  C.  W.  Qoodpaster,  for  appellant.  Thos. 
H.  Hines,  W.  S.  Qudgdl,  and  0.  W.  Neahitt, 
for  appellee. 
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PaTOU,  J.  The  appellee  was  an  eaglaeer 
ot  a  freight  train  owned  by  the  Kewporl 
iTews  Sa  Mississippi  Valley  Coiopany  tliat 
\raa  eqgaged  in  bringing  iron  ore  from  the 
inines  of  tbe  u>pellaiit  to  the  track  pf  i,h& 
SUzabetbtovn,  Lexington  A;  Big  Sandy  B«il- 
rgad  Company-  Tbe  ore  was  dumped  into 
t^e  cars  by  means  of  chutes,  frith  aprons  or 
spouts  attached,  that  when  in  a  certain  posi- 
tion obstracted  Uie  passage  of  cars  on  tbe 
track;  the  apron  having  to  be  raised  or  low- 
ered in  order  that  trains  might  pass.  The 
appellee,  on  the  day  of  tlie  accident  causing 
toe  injury  complained  of,  had  to  pass  Xiy  the 
chute,  and  then  back  up  to  It  with  bis  train, 
that  It  might  be  loaded,  as  was  the  usual 
manner  of  loading.  It  fs  alleged  by  the  ap- 
pellee that  the  appellant  or  its  employes  had 
negligently  and  intentionally  permitted  and 
ettffered  this  chute,  or  tbe  apron  from  it,  to 
be  80  towered  and  raised  out  and  over  the 
t^ck  of  the  Toad  as  that  it  was  struck  by  tbe 
train,  and  he,' the  engineer,  seriously  injured. 

"Tt  may  be  questionable  whether  the  peti- 
tion presents  a  cause  of -action,  as  the  nicts 
ate  not  sulBciently  alleged  to  show  negligence 
oh  the  part  of  the  defendant;  but  the  evident 
purpose  of  the  pleader  was  to  allege  that  this 
spout  was  where  it  ought  not  to  have  been 
wlien  trains  were  piisslng,  and  the  appellant, 
knowing  tjils^  fact,  and  it  being  the  duty  of 
appellant  to  remove  It,  was  guilty  of  negli- 
gence. This  case,  however,  must  be  teveraed 
on'  the  testtmony:  The  Judgment  is  for 
8S,400,  in  the  absence  of  any  prbof  upon 
which  to  charge  the  company  or  its  agents 
witri  neglect.  A*  we  undersrand  from  the 
testimony,  one  Hetinah  was  the  conductor  of 
tfae  train  on  ^hich  the  appellee  was  at  the 
time  acting  as  engineer;  and  all  the  par- 
ties cbgnizant  of  tbe  facte,  and  th6  location 
ojl  this  Ijranch  road,  and  the  chutes  at  the 
mines."  knew  that  the  spout  or  apron  would 
iflterfere  with  the  passage  of  the  train,— this 
is  conceded  as  well  aq.pi:o¥en;  and,  it  being 
the  duty  of  the  company  to  raise  or  lower  the 
spout  tki^t  Irato^-nigM  pass,  int^  absence 
o(  some  valid  excus«a  tbe  company,  was 
guilty  of  neglect.  Tlie  undisputed  testimony, 
however,  qlu>ws  that  the  conductor  of  appel- 
lee's traiaoccupied  a  position  at  the  time  of 
the  aeeident  near  tbe  traok  ot  the  road,  and 
informed  the  agent  «f  the  company  that  he 
would  not  pass  idIs  chute  on  account  of  some 
defect  in  Uie  road,  and  he  was  then  told  by 
tbe  company's  agent  thatno  nectesity  existed 
for  lowering  the  spout.  That  tMs  conversa- 
tion took  place  is  a  fact  sworn  to  by  several 
witnesses,  and  the  ODodttctor^  in  order  to 
carry  out  his  purpose  and  Stop  Che  train,  gave 
what  is  c^led  several  stop  signals,  that  were 
unheeded  by  the  engineer  and  brakemtm.- 
That. these  signals  were  given  in  ample  time 
to  have  enabled  the  train  to  stop  before  reach- 
ing the  chute  is  proven  by  the  appellee's  own 
witnesses.  It  was  a  clear,  bright  day.  but  the 
engineer  says  tbe  smoke  from  the  stack  of 
hk  train  prevsuted  him  from  seeing  the  sig- 
nal, and  hence  the  accident    Tbe  conductor 


himseU  ia  Bworn.  «nd  testi&es  .^at  ha  told 
tbe  agent  he  did  not  intend  to  pas's  the  chute; 
and.  to  show  that  this  was  Ids  purpose,,  it 
further  appears  that  sigiul  after  signal  was 
given  to  stop  tbe  train.  Assuming,  there- 
fore, that  the  smoke  trdm  the  smoke-stack 
obscured  the  vision  of  tbe  appeDee.  and  pre- 
vented him  seeing  the  signal,  why  should 
tbe  ^pellant  be  held  responsible  for  tlie  in- 
Jury?  The  conductor's  orders  bad  to  be 
obeyed.  He  had  the  right  to  say  when  and 
where  the  train  sliould  stop.  This  was  a 
branch  track,  and  used  alone  by  this  company 
in  carrying  and  transporting  ore  from  the 
mines  to  the  principal  railroad.  The  spout 
was  where  it  ought  to  have  been  when  no 
trains  were  about  to  pass  it.  The  agent  ot 
the  appellee  was  informed  by  the  conductor 
that  the  train  would  not  pass  the  chute. 
This  entire  testimony  is  uncontradicted. 
There  is  no  collusion  shown  between  the  con- 
ductor and  the  agents  of  the  appellee.  The 
witnesses  have  not  been  iespeachedr  and  no 
reason  appears  from  the  facis  before  us  for 
assuming  that  these  witnesses,  several  in 
numl)er,  iiave  sworn  falsely;  and  the  fact 
t&at  step  signals  were  ^iven  would  negative 
the  conclusion  that  this  was  a  defense  con- 
cocted for  the  purpose  of  defeating  the  i«oov- 
ery. 

It  is  aaldom  that  this  court  is  called  on  to 
disturb  the  verdict  of  a  jury  on  the  lauata,  but 
i»  this  case,  the  rerdict,  being  palpably 
against  tbe  evidence,  we  feel  compelled  to  re- 
vesse  tfae  judgment,  and  tlie  case  is  now  re- 
manded for  further  proceedinga  conslsteut 
with  this  qyiaiof.  ' 


Esebidqe's  Ex'b  v.  CiNonraATi,  Ifr  C  A 
T.  P.  arrCo. 


(Oouf«  of  Appmlr.tf  Xmnmiwl  '■  l>ea  10, 188B.) 

B4ffiiif»n:0aMPAjg— —Aewawite  as  <Iimsbii*h 

-r-EyisKKos— Pi.BU>iNa. 
I  1.  Deceased,  wbo  was  driving  foar  tnfiitclied 
horses,  rldia?  one  of  tbem^  approached  a  n^way 
Crossing  iCobg  a  road  where  tbe  rie^  Of  the  rail- 
Way  was  at  different  points  more  or  less  olwtniot- 
ed,  and  about  115  feet  from  tbe  crossing  stopped  to 
talk  With  some  men,  when  a  passing  trtfn  fright- 
ened the  horses,  and  caased  them  to  run  away, 
whereby  deceased  was  killed.  The  men  with  whom 
he  was  talking  testified  that  thqy  ^eard  no  whistle, 
but  one  sawths  smoke  of  an  approaotalngtrafn,  and 
gave  a  wamUig,  too  late.  Other  wltueBses  within 
hearing  distance  beard  no  whistle,  or  were  not 
positive  that  it  was  at  the  ciDssing.  Hetd,  la  an 
action  against  the  railway  company  for  causing 
deceasedMj  death,  that  contributory  negligence  was 
not  to  be  presumed,  so  as  to  justify  tfae  oaae  being 
taken  from  the  jury. 

2.  The  (question  as  to  whether  a  witneas,  who 
heard  no  signal  of  an  appi^acMng  train,  coold  hare 
heard  It  had  it  been  given,  calls  for  an  optntoa 
menlj^  end  is  pyoperiy  vutod  «ub 

8.  Testimony  of  a  witness  that  she  watched 
the  trains  after  the  accident,  and  only  a  few  out 
Of  a  large  number  whistled,  and  that  trains  did  not 
nsnally  wblsUe  tbere,  la  inadmlaaiU*. 

A.  The  petition  stated  ^at  tbe  U^vcj  was 
caused  by  defendant's  accommodation  Ixain,  but, 
before  answer,  was  amefaded  by  changing  the 
atlegrstiea  te  the  express  train,  whtOh  paaaed  b»- 
fete  tbe  aocoBunodauon.  Held,  th«ttt  was  pruwr 
to  refuse  to  aUew  the  petition  to  be  amandeo,  «ner 
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the  TQiy  had  Veea  Bworti  anfl  wlttiasMS  liad  iettt- 
-fled,M  w  to  BtMbaasafcflmttlulfcttia  Mcoaainodatiori 
Ma'«iHN«4  the  tnjia^. 

Appetf  tnm  einntt  mick.  Orant  eou&ty. 

"To  b«  offikMty  nportod." 

AcHett  by  tbe  asieeutor  oC  WiDIimi  K,  Eok- 
Wge  BDsinst  thai  Ginclnaati.  Hew  Oiteans  & 
Texas  Pacifle  ittiaw^  Oompany  for  damages 
forpenonaltnJorieBnBulttngln  death.  Judg- 
meDt  for  defendant.   Plaintiff  mppmla, 

E.  Clav  W7ttt$  snd  OoU^M  <•  Fmbif,  f  or 
appelant.  O.  B.  atmrmll  and  ite  Jatnttte 
i  /MohM-MK,  for  appellee. 

Linris,  G.  J.  The  Mfe  of  W.  K.  Brt»td«*e 
vsB  destrojeit  in  Qrant  ooonty,  under  the 
fsttowing  circnnstancce:  He  vas,  to  Febru- 
aty,  lSit7.  retorqing  front  Diy  Ridge,  on  the 
fea'st  side,  to  biB  resid  enee,  about  «ae  and  a  half 
miles  w«8t  cf  the  raihoadof  appellee,  driving 
•  team  oC  four  horses,  harnessed,  but  not 
bitohed  to  a  vebicle;  he  bc4ng  astride  the  sad- 
dle bone;  and,  abont  the  titoe  ttie  leaders 
had  leaohed,  or  vtae  very  near  to,  the  trai^, 
at  irhat  te  called  "Cionrad's  Orassing''  of  a 
eonntT  road,  a  train  at  cars  passed  rapUfy 
eoutbward.  frightsoiilg:  tbem  ao  mueh  he 
Inst  eoqtral  t>C .the- team ^  and.  foil  or  was 
thrown  to  the  ground,  and,  from  injuries 
thereby  recei  ved,  dleffTTTa  few  days.  Wherfri 
upon  this  Mstioa  was  instituted,  by  bis  exec- 
utor, to  recover  damages  therefor;  but,  upon 
conclusion  of  the  pliiintiff's  evidence  on  the 
trfal  in  the  lower  court,  a  peremptory  instruc- 
Hon  waa  given,  and  verdict  was  rendered  for 
the  defeitdant. 

In  the  original  petiUxm,  it  was  atated  the 
Injnry  was  caused  by  negligence  of  thoae  in 
cliarge  of  the  south-bound  accommodation 
.train,  but  in  an  aaesded  petition,  filed  be< 
fere  answer,  tt  was  stated  to  have  been 
caused  by  wiUfnl  negligence  of  servants  of 
lypelkwio  chiU^eof  the  souUi-bound  express 
tcain^  which  paaaed  before  the  other;  and  one 
Of  the  tfleged  erro]>3  is  refusal  of  the  court  to 
permit  t^e  plaintlif  to  &Ie  a  second  amended 
petition,  in  which  it.  was  stated,  as  in  the 
.wifliiml,  the  '  santh>bonnd  Bcoonamodation 
tiwn  Mused  the  Mtjuiry.-  As  motion  to  flle 
the  la«t«named  pleadlpg-vas  made  after  the 
Jury  was  sworn  and  aatne  of  the  witnesses 
bad  testiSed,  we  think  the  court  properly 
ovemited  it,  and  also  properly  snatnmed  ob- 
,  jeotien  to  teitjpf)Qny°  of  th»  passengers  ««  the 
accommodation  traiiji,  who,  it  was  aven-ed, 
iroold  (rtate  they  bcitrd  no  whistle  or  bell 
when  It  i^proached  Goprad's  Crossing;  for, 
the  issae  having  been  made  up  and  partly 
tried  afl  to  negltgehee  of  those  in  eharge  of 
the  expnto  miti.  It  woold  have  been  ob- 
vtooalf  pre]ttdMat  to  the  defendant  to  allow 
it  to  be  then  changed. 

Certain  wttneseee  having  stated  they  did 
not  hear  any  signal  of  the  approaching  train, 
it  WM  the  province  <a  the  jnry  to  Judge  from 
the  flKlk  before  them  whether  such  witnesses 
coald  1WT«  heard  the  signal  if  it  had  been 
Kl««»t  Mid.tbe  coart  prc^rly  refused  to  per- 
mit the  witnesses  to  gtye  their  opiaioB  on 


the^BUbject,  for  tt  wits  nm  :ftidtaB  ttUhii  in  ei*' 
■presslon  of  opinion.  ,  ) 

-  The  plaintiff  offered  to  psove  by  a  witneai 
ttiat  she  (the  witness)  QstioM  the  trains  vtiif 
closely  that  pftsaed  the  crostidg  thai  day  alftar 
the  teetMor  waa  injured,  for  the  purpose ^tf 
ascertaining  whethto  they  gats  the  js^pml  as 
they  approached  that  place.  Bad,  of  the  lai^a 
number  passing,  only  tiirse  wiitBtted^  and  also 
that  the  trains  did  nbl  asually  do  ao.  It  wnB 
held  hy  this  conrt,  in  an  action  to  reeondr 
damages  of  a  railroad  eompany  for  destrde- 
Uen  of  fences,  grass,  and  other  property 
along  the  line  of  the  load,  alleged  to  liave 
been  ignited  by  spaiks  of  fln  escaping  frdm 
the  chimaey  of  a  particular  loeemetive,  that 
it  was  oottipetent,  in  the  abaenee  of  dleeot  eii- 
Idenoe  as  to  orij^n  of  the  fire,  and  in  order 
to  thus  show  itr  to  prove  the  usoal  ODadition 
of  the  defendant's  engines.  Railroad  Cot  v. 
Barron,  6  Ky.  Law  liep.  240.  The  Xhoa^ 
upon  whieh  such  testimony  is  adtnissibte  ils 
that  "the  buBin«BS'  of  running  trains  oa-Ja 
railroad  supposM  «  onity  of  management, 
AnA  a  general  similarity  in  the'&ibion  of  tile 
enginaa  aad  character  lOf  the  operation,." 
(Sheldon  v.  ttailroad  Gb.,  14  V,  Y.  218;)  fdr 
ererj-  railroad  ootnpany  is'bonnd  to  have  and 
use,  fn  operating' itctiMns,  maoMnery  sciea- 
tlttcally  oenstmcted,  and  best  adapted  to  pre- 
vent Uijory  to  persons  and:  p«o|eTty. .  Be- 
sides, there  is  a  statate  of  Ihisatate  iwhieh  th- 
qnires  all  railroad  comfaniee  to-ipiaoe  on  top 
of  eaob  loeomotiv»ehimney  u  soreen  or  f  endet, 
for  the  special  pufpdse  oC  pneventlng  esoape 
«f  spariss  of  flre  while  tihe  tr^a.is  in  motio^. 
As  the  duty  is  ttiui  finpoeed  difectly  upe'n 
each  company,  and  its  chief  oflHoers  are  fk- 
ofQlvKLU)  uniformly  oonstruet  andSdjast'looe- 
Dfottves  BO  as  W  prevent  eseaph  of  spaitts»ef 
A»e^  It  waa  held  competent  in  tiiat  cade, 
'Where  the  question  was  made'  as  ia  theooil- 
dttlen  In  tliat  I'espeet  of  the  piu-tioalsr  lono- 
motive  slleged  ta>  have  oensed  tUe  in|uryv<to 
show  a  failure  generally  to'ooinpty  witblihe 
law.  :  But  whether  a  signal. waa  gtveti  atap- 
proaeh^.oCa  train  to  a  station  or  ceoshtngan 
anypattieahiroocaBion  is  a  qusatlonbCAiet 
that  cannot  be  affsotad,  qoa  way  at  aaiothiar, 
faysIiDWiAg  the  conduct  <rf  subiird1niite>«a- 
«srs  or  servcmts  induut^  of  same;  attar 
train  or  tnilAs.  wiw  may ormay  not  iwmidd- 
fed  of  their  duty.  .  j 

The  well-«8t«t>li8lied  rale  In  this  states  in 
determining  whether  the'ooort  aught  or  net 
to  give  a-peremptory  instructiOByls  that itis 
not  enough  that  the  evidence  te,'te  the  opin- 
ion of  the  conrt,  Boeb  thnt-  ponibly  a.nekr 
trial  shonkl  be  awarded  in  case  nf  verdiot^n 
fa-tor  of  the  plaintiff,  on  the  g>ra«nd  Itwoaid 
be  against  the  weight  of  elvidencs;  bat^df 
there  be  evidence  conducing  to  show  a  right 
of  recovery,  however  oorttradiotory  it  may 
seem  to  the  court  to  be,  or  whenever  the  pre- 
ponderance, in  the  ooutt's  opinion,  may  be, 
tlie  plaintiff  may  insist  on  a  verdict  of  the 
jury.  It  appears  that  the  testator  stopped  on 
his  way  at  the  point  the  connty  road  inter- 
sects til*  Lexington  &  Oinoinuatl  tornpilce. 
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aboat  115  feet  from  the  railroad  track  at 
Conrad's  Crosaing,  and,  with  one  of  two  per- 
sons at  work  in  a  field  adjacent  to  the  turn- 
pike, conversed  for  a  short  time;  and  he  was 
in  full  view  of  both  of  them  when  his  team 
became  frightened  at  the  passing  train,  and 
he  was  Injured.  Both  of  these  persons  testi- 
fied, as  witnesses,  that  they  did  not  bear  any 
signal  of  the  approach  of  the  train  given, 
though  one  of  them  stated  he  discovered  the 
train  by  the  smoke  arising  from  the  locomo- 
tive, and  warned  the  deceased  it  was  coming, 
— to  look  out, — though  too  late.  It  is  not 
necessary  to  refer  in  detail  to  the  evidence  of 
the  other  five  witnesses  who  testified  on  the 
subject,  three  of  whom,  though  within  the 
limit  of  distance  at  which  a  locomotive  whistle 
may  be  heard,  testified  they  did  not  hear  any 
signal  given  upon  approach  of  the  train  to 
Conrad's  Crossing.  The  other  two  testified 
they  heard  a  whistle,  but  were  not  positive 
it  was  at  the  crossing.  It  appears,  from  the 
testimony  of  a  witness  who  took  some  pains 
to  ascertain  tlie  distance  and  topographical 
features  of  the  ground  between  the  turnpike 
and  railroad,  that  a  person  passing  on  horse- 
back along  the  county  road,  which  is  called 
the  "Baton  Bouge  Boad,"  towards  the  cross- 
ing, from  the  point  of  intersection  to  within 
90  feet  of  the  railroad,  the  train  was  in  full 
view  for  a  distance  of  8,500  feet  northwaitl. 
Between  90  and  50  feet  from  the  track,  it 
could  not  be  seen;  at  50 feet,  it  coulU  be  seen 
for  tlie  distance  of  350  feet;  and  at  87  feet, 
it  could  be  seen  1,500  feet;  but  between  that 
point  and  the  track  it  could  not  be  seen. 
Though  it  may  be  that  the  deceased  might, 
by  using  bis  eyes,  have  seen  the  approaching 
train,  or  that,  aduptiog  the  theory  of  appel- 
lee's counsel,  be  did  see  it,  but  trusted  to  the 
docility  of  his  horses,  still,  whether,  if  at  all, 
he  so  far  contributed  to  the  injury  by  his  own 
negligence  that  but  for  it  the  injury  would 
not  have  happened,  was  exclusively  within 
the  province  of  the  jury  to  determine;  for  the 
oourt  had  no  right  to  "presume  that  the  de- 
ceased recklessly  or  carelessly  imperiled  his 
own  life,  or  entered  upon  the  track  knowing 
of  the  train's  approach."  Railroad  Co.  T. 
Ck>etE,  79  Ey.  442.  And,  without  such  pre- 
sumption, conclusive  contributory  neglect,  to 
the  degree  necessary  to  acquit  the  defendant 
of  all  liability  for  its  failure  to  give  the  sig- 
nal, if  it  did  so  fail,  cannot  be  arrived  at,  un- 
der the  circumstances  of  this  case,  with  such 
certainty  as  to  justify  the  court  in  giving  a 
peremptory  instruction.  Moreover,-it  is  set- 
tled by  this  court  that  where  willful  negli- 
gence is  established  the  defendant  is  liable, 
no  matter-how  negligently  the  person  killed 
may  have  acted,  (Claxton  v.  Railroad  Co.,  13 
Bush,  636;)  and  whether  appellee's  servants 
in  charge  of  the  train  that  caused  the  death 
of  appellant's  testator  were  guilty  of  such 
negligence  is  a  question  for  the  jury,  in  a 
case  like  this,  to  determine  under  the  proof, 
(Id.,  and  79  Ky.  442.)  Willful  negligence, 
in  the  meaning  of  the  statute  as  heretofore 
defined,  is  where  the  "conduct  of  a  party  in 


fault  was  such  as  to  evidence  reckless  Indif- 
ference to  the  safety  of  the  public,  or  an  in- 
tentional failure  to  perform  a  plain  and  mani- 
fest duty,  in  the  performance  of  which  the 
public  and  the  party  injured  had  an  interest." 
13  Bush,  637.  To  run  a  train  at  a  rapid  rate 
of  speed  across  a  public  street  in  a  city  or 
towp,  without  a  signal  to  warn  persons  of 
its  approach,  is  prima  fade  willful  negli- 
gence, because  the  probability  of  destroying 
life  or  doing  serious  personal  injury  is  very 
great.  There  is  less  probability  of  fatal  re- 
sults from  crossing  a  county  road,  not  much 
traveled.  But  it  Is  the  policy  of  the  law.  as 
has  been  often  held  by  this  court,  to  treat  the 
duty  of  those  in  charge  of  a  railroad  train  to 
give  timely  and  suflSdent  waruing  of  its  ap- 
proach to  the  crossing  of  a  public  road  as  im- 
perative; and  a  failure  to  perform  it  is,  in 
legal  contemplation,  negligence,  the  degree 
of  which  depends  upon  the  facts  and  circum- 
stances of  each  case,  to  be  determined  by  tlie 
jury.  And,  if  they  find  it  to  be  willful  neg- 
ligence, then  contributory  negligence,  by  a 
person  whose  life  is  destroyed,  affords  no  de- 
fense or  excuse  in  law.  Wherefore  the  j'udg- 
ment  is  reversed,  and  cause  remanded  for  a 
new  trial,,  in  accordance  with  this  opinion. 


Allen  o.  Oohmonwealth. 
(Court  of  Appeals  of  Kentudey.    Deo.  10,  ISStk) 

HOMICIDB— CONSPIKAOT— Evn>BKO>— EiUSOBS. 

1.  On  a  trial  of  defendant  for  aiding  and  abet- 
ting a  husband  in  the  murder  of  his  wife,  where 
It  appeared  that  tbey  armed  themselves,  and  to- 
gether went  to  the  home  where  the  wife  lived  after 
separation  from  her  husband,  with  the  parpose  of 
capturing  her  and  carrying  her  away  for  an  anlaw- 
ful  purpose,  evidence  that  the  hnsband,  daring 
such  pursuit,  offered  to  surrender  the  virtaeof  his 
wife  to  others,  if  they  would  give  him  information 
as  to  where  she  was,  is  admissible,  whatber  or  not 
defendant  heard  suoh  offer. 

a.  Where  defendant,  on  oross-ezamlnation,  de- 
nies that  lie  surrendered  himself  for  the  pmixxe 
of  obtaining  the  reward  offered,  testimony  of  othw 
witnesses  that  he  admitted  that  his  snrrendflr  was 
made  in  order  to  obtain  the  reward,  if  inoompetettt« 
is  no  ground  for  reversaL 

8.  It  is  no  ground  for  a  new  trial  that  the  jury 
convicted  defendant  of  manslaughter  instriwid  of 
murder. 

4.  Where,  during  the  impaneling  of  the  Jory. 
the  judge  ascertains  that  the  sherUl  is  related  to 
the  accused,  it  is  proper,  wlttiout  motion  or  affida- 
vit, to  appoint  an  elisor  to  act  In  the  sheriff's  stead. 

Appeal  from  criminal  court.  Floyd  ooanty. 
"Not  to  t>e  oflacially  reported." 
Walter  8.  Harkins,  for  appellant.    P.  W. 
ffardin,  Aity,  Gen.,  for  the  Commonwealth. 

Pktob,  J.  The  appellant.  Linden  Allen. 
was  indicted  for  aiding  and  abetting  one 
Benjamin  Howard  in  the  murderof  Howard's 
wife,  and  convicted  of  manslaughter,  hia  pun- 
ishment being  conflnementin  the  state-prison 
for  two  years.  A  reversal  is  asked,  on  sev- 
eral grounds — First,  that  under  the  testimo- 
ny, it'  not  guilty  of  murder,  he  was  entitled 
to  an  acquittal;  second,  the  admission  of  in- 
competent testimony;  and,  laaUy,  an  error  in 
impaneling  the  jury. 
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It  B«em8  from  tbe  testimony  that  Howard, 
who  is  charged  with  the  murder,  married  the 
deceased,  a  girl  about  16  years  of  age,  and 
lived  with  her  bnt  a  brief  period.  The  cause 
of  the  separation  is  not  made  to  appear  from 
tbe  testimony.  He  left  his  home  In  MagofiBn 
county,  and  went  west,  retnrning  in  a  few 
months,  wlien  his  desire  to  have  an  interview 
with  his  wife  induced  him  to  seek  tbe  aid  of 
his  friend,  the  appeilant;  and  the  two,  after 
arming  themselves  with  a  pistol  each,  and 
imbibing  a  quantity  of  brandy,  started  on  the 
hunt  of  the  girl,  who  was  supposed  to  be  at 
the  residence  of  Judge  Harris,  in  the  county 
of  Floyd.  On  Monday  morning,  they  reached 
tbe  little  village  of  Goodloe,  where  Judge 
Harris  lived,  and,  going  to  his  honse,  inquired 
for  tbe  girl  by  her  maiden  name;  said  they 
were  her  cousins,  desiring  to  see  her,  and  had 
been,  or  were  then,  in  pursuit  of  a  man  who 
bad  killed  some  one  in  the  state  of  Virginia. 
Howard,  the  hasl>and,  assumed  the  name  of 
Biggins,  and  thus  imposed  on  tbe  wife  of 
Harris.  They  were  told  that  the  young  lady 
«ras  not  in,  or  at  home,  bnt  would  return  in 
tbe  evening.  Prior  to  their  going  to  the 
bouse  of  Harris,  they  purchased  a  dozen  car^ 
tridges  at  a  store  In  the  village;  and  the  ap- 
pellant loaded  both  pistols,  that  they  might 
Im  prepared  for  the  assault  on  their  young 
victim.  The  husliand,  Howard,  made  Inquiry 
of  some  two  or  more  persons  be  Icnew  as  to 
his  wife's  place  of  abode,  promising,  if  tbey 
would  find  ont,  she  would  be  made  to  snbmit 
to  the  gratiflcatlon  of  their  beastly  passions; 
and  such  a  motive,  no  doubt,  caused  the  ex- 
traordinary exertions  used  to  obtain  the  cus- 
tody of  her  person.  It  was  neither  love  nor 
affection  for  the  wife  that  caused  this  hasty 
ride  from  tbe  one  county  to  the  other,  but  the 
desire  to  gratify  a  brutal  passion  that  would 
have  l>een  consummated  by  more  than  one, 
if  they  had  obtained  possession  of  her  person. 
It  is  objected  by  the  appellant  that  this  oCFer 
by  the  husl)and  to  surrender  the  virtue  of  his 
wife  to  those  who  would  give  the  information 
as  to  her  home  was  incompetent  as  to  him. 
because  he  was  not  present  at  the  time,  or 
near  enough  to  have  beard  what  passed  be- 
tween Howard  (the  husband)  and  the  witness. 
He  was  aa  near  as  15  or  20  feet  of  the  wit- 
ness when  Howard  addressed  him.  and,  no 
doubt,  heard  what  passed  between  them;  and, 
whether  be  did  or  not,  the  pursnit  of  the  girl, 
evidently  for  an  unlawful  purpose,  was  un- 
dertaken by  both  tbe  appellant  and  the  hus- 
band, and  what  either  said,  during  this  effort 
to  capture  the  girl,  in  regard  to  the  object  in 
view,  and  its  results  if  successful,  was  com- 
petent, and  therefore  properly  admitted  as 
testimony. 

On  the  evening  of  the  same  day,  Monday, 
the  two,  appellant  and  Howard,  returned  to 
the  home  of  Judge  Harris,  and  the  appellant 
alighted  from  his  horse  and  went  into  the 
house,  where  he  saw  the  girl  attempting  to 
conceal  herself  by  wrapping  her  body  in  the 
curtains  that  hung  from  the  window.  She 
requested  the  appellant  not  to  inform  her 


husband  that  she  was  in  the  house.  He  ro- 
tnmed  at  once  to  the  fence  where  he  had  left 
Howard  and  tbe  horses,  and  Howard  dis- 
mounted, going  into  the  house,  saying  at  the 
same  time  that  he  had  seen  his  wife  through 
the  window.  This  is  what  the  appellant 
states;  but  the  fact  that  tbe  appellant  first 
entered  the  house,  with  a  view  of  ascertain- 
ing whetlier  tbe  girl  was  in  or  not,  connected 
with  his  agency  in  the  capture  and  his  hasty 
return  to  Howard,  indicates  clearly  that  he 
had  given  the  inforrantion  desired,  resulting 
in  tbe  tragedy  that  took  place  in  less  than  Q  ve 
minutes  after  Howard  left  him  in  charge  of 
the  burses.  Howard,  when  entering  the  room 
and  seeing  his  wife,  desired  a  private  inters 
view  with  her.  This  she  declined,  and  re- 
quested him  to  take  a  chair,  and  speak  to  her, 
if  he  wished.  Mrs.  Harris,  discovering  that 
Howard  was  the  girl's  husband,  instead  of 
cousin,  and  believing  that  he  desired  to  have 
a  private  talk  with  his  wife,  left  the  room, 
and  stepped  into  tbe  yard,  where,  after  a  few 
seconds,  slie  beard  the  report  of  a  pistol,  and, 
rushing  at  once  into  the  house,  found  the  un- 
fortunate girl  with  a  bullet  hole  through  her 
body.  The  wife  had  refused  to  surrender  her 
person  to  the  husband,  when  the  latter  delil)- 
erately  took  her  life.  The  appellant  and  How- 
ard then  remounted  thair  horses  and  made 
haste  to  escape;  tbe  appellant  halting  How- 
ard for  a  moment,  as  they  passed  some  man's 
bouse,  and  proposing  that  they  return  and 
"dean  ont  the  whole  damned  set."  They 
slept  together  in  the  woods  that  night,  and 
then  made  their  way  to  the  state  of  Virginia, 
having  been  pursued  and  shot  at  by  the 
friends  of  tbe  unfortunate  girl,  and  were 
finally  captured  on  their  return,  as  the  appel- 
lant says,  to  surrender  to  the  civil  authori- 
ties. What  has  become  of  the  husband,  does 
not  appear  from  this  record.  On  the  trial, 
when  the  appellant  was  being  examined  as  s 
witness,  he  was  asked  if  he  had  not  said  that 
his  purpose  in  returning  was  to  obtain  the  re- 
ward that  had  been  offered  for  his  capture. 
This  he  denied;  and  then  the  prosecution,  by 
way  of  contradiction,  and  to  rebut  the  idea  of 
his  voluntary  surrender  for  the  purpose  of 
having  a  fair  investigation  of  the  case,  proved 
by  one  or  more  witnesses  that  be  said  his  sur- 
render was  made  that  he  might  obtain  tbe 
reward.  This  immaterial  issue  could  not 
have  affected  tbe  case  the  one  way  or  tbe  other, 
and,  if  incompetent,  affords  no  ground  what- 
ever for  a  reversal. 

It  is  further  argued  that  during  the  Im- 
paneling of  the  jury  the  judge  presiding  as- 
certained tha*;  the  sheriff  was  related  to  the 
accused;  and  that,  without  any  motion  hav- 
ing been  made  by  the  commonwealth,  or  an 
afiidavit  filed  showing  this  relationship  on  the 
part  of  the  sheriff,  the  judge  had  an  elisor  ap- 
pointed, who  was  sworn,  as  the  law  requires, 
with  "his  deputies,  and  took  charge  of  the  ac- 
cused, and  also  summoned  other  jurors.  This 
action  on  the  part  of  the  judge  is  complained 
of,  and  the  entire  panel  objet-ted  to,  for  that 
reason,  with  tbe  proper  motion  made  by  tbe 
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ilccQsed  A  thi  ooufi  beHAvr.'  ThUjiidgribe^ 
low  act«d  propetly  itt  hp^Mlnf  the  «IliiQr4 
It  was  hlftdhtf,  fts  Well  as'tlibtiof'tliejttibori- 
ney'fdr  tfa«  stsAe,  when  litforamtioii  was 
fciven  Mm  thai  (h«  Bhdrift  toa*  tUated  Ukthe 
iccuaed.  td  Brp^lnt  AtuM  ^me  tvaot'lo  Mi 
Ateadt  nnd;  Mirhne 'tlSelr«  is  nothing  dhuwing 
RDf  iIi)prop«^ '«4iMiK!t  on  this' part: ot  th« 
blierlfl  in  suiftiilno'frlAg  the  intf,-  it  raHevvd 
%lm  irotb  an  e\tilMvttmtilti^poVHItcBih  and  ooh'' 
Hnced  to  a  (kbtte  adnintetmtiooof  jabUos^  aa 
between  the  (state  a»i  accused.  <  ' 
[■  It  seems  to  bs  th«t  tbe  only  compkilBtttac 
iiippellant  ba»  In  effedt  Made  ia  that  the  lury 
t)onvi<;ted  bim  «f'  tntHislaaifMier  insteaa  of 
tburdef;  and  We  attribute  tbe  ligbt  ptmisb* 
itterit '  f tWilcited  on  the  iiesused' riulely  to  Ills 
ptrevtous  anUeesMMid  MMuraetet-'as  i.ptttm' 
8b]e,  law-ftbiding'fOaftff  OWA.  That  ha  utraa 
htnvicted'of  a  lesAtir  o&asoi'hsngililtyof  a 
flight  degree  of  ertti^d  is  no  ai^aovnt  for 
aenditig  Uiia^easebftclE  fbtf'am>6h«*  trtal.  If 
the eommoR'wbtiNtacMliI  apptfaf, inul:tlte.llfk 
of  tlib  aeods^  be  placed  'In  jkopiccdj  mora 
tfian «nM,  Md'er  outeouatfliutKni  ttnd  lawsi 
'k  reversal  it  iMs  case  ^oaldniweBsarily  tai- 
low,  as  the  pag^s  of  this  rkorAfttinisb  «▼!•■ 
denoe  of  the  eotiltnisSioin  of  «  drhM  so'  hein^ 
otts  in  ita  charMter '  As  that ««  pnafst^nieiii 
tmposed'  by  faw  '■wvaid  ^  Md'  t»o  sevlreion 
tliftoffander.    j'adgnMAt  aCBiiaBtd.    ' 


<     "RtiTsBrat'cIk  v.'Tmn  stiolk - 

Voaurt  rfid^Jj^ebli  o/'Jf^iu<*i/.'  »e<vMi  18BB.^ 
Cooj?*v  ^cHbpL  CbiitJsmcJjrirrt— Bo!«». 
Oen.  St.  Ky.  c  18;  art.  S,  4  $,  w^ulres  the 
'SttperiMefadeiiHi  af  -ptvaoi  ioitNcllCU,  ttpoa  the  i«- 
.^o^  at tAa  eoi)B^«olioi*  Mi>ini>*iw*i>.  to  cBrtifjr 
4ba  UBiqQat4ae.  for  ^twolB  is.  that  ooant^.to  tbe 
jauditqr,  >7bQi8  todnwiils  warrant  6ii  the  treas- 
Vry  in  fsTOrof  the  dftnlBtssIottor,  •+?!>»  !»reqrir«« 
MOtaUMt  tUtf  saitM  asisaDaiasiBaaaiUataiM  tv 
»TMr|l«'tli»t4M!h4rB  th^asfomt  «««ti;b9ii|  rMoact- 
-iralyk  ▲  fommlsvipner  who  was  alS6  sfieriii, >av- 
log  fUIed  as  sheriff '  ttf  tiim  merto  Hie  treasurer 
^Ue  fui'Mnoottt  Aae  ft-»m  Mm,  adiattafttluidefloii 
.hyaii'aaraa^aiekib^vttli'tto  atdUot  wMfeJcytWe 
•MaaviUb.  iiif«,  4|m.#»;caapw|iMioner  ma  apnliei  oo 
.this  «c«ount.  Mfld,  that  it  'WHd  &0  dettsafe  to  ^ 
.action  on  UU'bona'for  the  aknouDtdtie  the  t«aoti- 
lara,  tMinie  Wofadjr'WdsiMiveBiiirfMt  drawn  fiMi 
itta'traasuoTk '  .i    ■• /■  |  -i.,-  .  - 

'"  AtmeKffi^'CirbattooitHliliM'caunitVi-  ' 
'    "ffottobeofUclailyiwpdrteai"-'  '  ' 
^    SflVCKd  Aetioha  by  A.  VTi  TltaS  and  Mben 
'iiigain^t  Davia'Prfud  and  «thei^r  Judgmtnt 
'for  plat ntifl)!.'  IDefendants  app«ta.  ' 

/.  ..8.    White,  f or .  app^Banta.    'BtifffUi'St 
"JBtt*f<rt,'ft)i:  app«(De«r.    "  " 

'  liSwlB,  OlJ<  Thmaactioiiftr'ttiM.togeth. 
-(if,  were  instituted  by«iip*i'o**  ^  cecorer  the 
'heveral  anMunta  altegad  due'ttiem,  respeot- 
'Ively,  B»  teaoben,  fivaa  appellaaits,  sureties 

on  the  iKmd  of  M«<3uit«,  comaoiiaianer  of 
•  com  mon  spools  of  the  oon  nty  a<  Lee.    There 

Is  no  contioTersy  aixiat  the  amouata  claimed 

by  the  plaintiffs  being  due,  nor  as  to  the  lia- 
'bDiUea  of  the  principal  in  the  bondftheretfor. 

But  tttesnneties  resist  recovery  against  them 
'  upon  the  grcwnd  thHt  the  auwuntduo  to^tbe 


f^BRT.aiplieBeas  raadeni  i  aM]>i«»i«»  t«whfm> 
oij.'tiifl  .balance  sued  fort.'tteyer  VMifl  Xaet 
diavcB.  from  the  efiajte .  traasm^  bjr  Jfoi!a«ira 
as  oammissicbueir.  ■  ^  secttoK  8t  ViU  ;S«  q.  Id, 
Oeni  St,  {totmvt  editioB,)!  \k  tra»  oaade  tbe 
dtity  <tf  tha  aM}>«(itiMBdc|{t  of;  pubUa  in* 
stetaction,  ftfba  *fcair(tp9«t  •e«-cof(niiil»au)na< 
eC,  oomoiioa'  aobdoM  'iktr  »n)r.'  oouoty  being 
platebdiA:  hie  faaatdaiUld!  approred:  by  him.  t» 
certify  the  antaant  due  for  schools  .tbsnalji  to 
tbe-  Miidilotv  'Wfco<:was  .to  dxftw  hift  warrant 
oa'the  tDsastuy  tnfaTQr.of  .thcucominieslonflr 
In  phjrmbnt  «<  the  •aiut,r,M[hieh  toe  wa#  re> 
q&iradtnaaiiectas«ix>iktb«(ieaft«riaasio«Biblci 
bad  ^wiien  >ti)lle8ted  pay  Avec  t*  Ox^  te««l)eia 
of  thb  districts, ki  ^ropontion  bQ.thO'aineuats 
tbey  wBie  raapee<iively:entitle4..Cor.tb^  uw 
and  bbnafit  of.  teaobera  theHeofc  :,{t  appeacs 
that  McQaite  held  ab.tbe  isaxne  tiBaa  tbe  «£• 
dca  ci<  riieciBaa  well  aa  CqnniisaieiQBr  of .9onf 
mon  schools  oC  LCie  .a<wnty>  aB4«  haN-ing 
tailed  te  pay  Into.tba  /ftatM4««naary:tba  full 
amount  «f  ■  rsvenae  due  liam  ]\3»%  .«ou  nty. 
judgment  wast  meorcred  ugalnct.Mm  ftn«L  bts 
snietiea  ictuitiw  JiAtwuB.ibOD^  /Off'  %■••.'  . 
tbe  defloH,  and  sxeoatioit  I'tosu^d  fehecefor. 
But  by  an  vraagdmcnt  bfltirse»,bim,and  tbe 
andttor  of  puUieisoaOBntsite  anppst  d^t 
abd  ,p^ble;to  biat'ias.  ccittcrtlapionw  i)(  cfnn- 
mon  8cliodlb,,exce|>b  about  ;$liOi  which  be  t» 
ccived,!  «aa  vpftitAita.  pa^itbe  aia«anV4ae  w 
ooUectet  x]('rb«n«C  land'febaa  ««fla«((pD  pf 
^dCeiBdJBga  on  ;k|i9  }Ddfiawnti.«nd;«  Vt4etm 
MOB  obtained  by -iilnu  .TheiaiwUtoCi  vbotee- 
tifled  aa  a/witMhftin  ttMB««flaefl,  stMtiBd  tiiat 
itiiaa  beeaf  «omniDO  foirliiai  tPmakcanHaga- 
aaentlrith  sbcnlfs  to.  patr^Mvcnae  collected 
direetiylto  oommiiBicntfrs  ofiOQnifiian  «boo}% 
«nd.ia:i!etaia.bave>  tbe. A«B(iiHOt«.,tbaqi paid. 
rapaid'Qut  of  ddty  duia:to'iUw-corttnM«aipBer« 
lab  firaukfoat»>Ut4  ipropto  ^Mr<pt«  b^ng 
dTHwiLfar  ibB4>q!it>0Mb:.«bflni)l>;tl|«.riali.  aad 
iooufaic  nf  'ttanastdUtofl  iiMnfigr!  to  Md  f i»  caa 
i»  avbided.  ?  But.  whetfal9r-'th&  tcapaaotien 
mebtieaed  /In  lentitely  legMlar  M  aKKti  are  ace 
nmafale.toaee  >'he«iappcUees:Cai»>lwiiniMie  \o 
M\i9iL  ■^haistatnte^'reqviBedj  McCtwrc^ 
-aa  .cmbmidsioaerv  te:(fxMMta.';»  bffiwU-witb 
«dfiaeieaib.seedrit)»4i«(t  thefbithtui  dM4>w«s^ 
e<  taiB  du*iM«  whtcb.  laihtasd  iBD<M«gib)$Q«over 
-«rsry:t]ffloisa  /duCgt  aonuodqct«kilK:;))«t4V- 
peUbea,  Jv'itia  teonft'of  ttMib«o4  t^imlly  as- 
tented,  .isoTSBaoMd.  ^  j  additimit  t^,  be 
.wcBiU;  pay  dver  i«  due  |iime<jtDii9H(^,  pccsoaa 
asmtgbt'be  ent^lbd  aU  jaeans  cop^iiKto  bie 
hadds  asiaaboolxMnmiaatOQW  of.  JU^  county. 
Bnt  bbfere  ba^cotild  a0U«(it..:or.'«Ms.lwa)iy 
anbitlcd  to.iaBei!T«.;anf  MCfitsR tae. conoUa- 
afaaecv  tiia  amount  ^atD  lttfi.^vfXk%g  had  to 
beiaacBitained  bf  tbe  mpeiioJl9nda«t  pi  p«l»- 
lie  instruction,  wliicn  could  not  bQ^iane  witb- 
ont.airBpcrt  fneoB  tbe  COBamiaaioncff.  arhich 
ttie  lafr  noqjlined  him  (a  inake,  abp^irjAg  the 
niiUit)er  of  etdldrea  of  lUie  rsg!iuired  a^.  tbe 
nnmber  of  sohooia  taught,  and  ttte  leagtb  of 
time  tbey  were  tawgtit,  Bqyood  quastioa, 
hia  failure  bu  diaebaise  t/atb  dtU^iiioald  bave 
iienderad  bin  aod  fata  aunties.  Uatria.to  Uke 
tcBofacBS  of  X<sc.:C9HD]9t  «hie  w«M)d  bave 
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tlierebj  be«n  k«pt  mtot' Hm 'mevt^  It  was 
MsdutytocoHeotaiid  |>a]r  tbthtm.  It 'does 
not,  thtrefere,  swia  tonslia  oaakeanydiKs^ 
enoe  what  person  nr  moUve  magr  baTO  iiSa- 
enoed  «r,aontrdUed  tb»  dsmiaat  vt  lUdGuioe 
hi  failing  to  ao]l«dt<snfi  jMT' o*et«  as  ttls 
]Mb  1m  hat  brokcti  fah  oorivaiit  witkoM 
any  soteme  on  his  part,  or  ftmlt  on  tiie  part 
4if  the  toaoiiert,'  end  to  the  sxtani;  thsy  have 
been  dnnia^  thtfmby  tikey  oii^ht  td  Mcover. 
If  be  had  consented  to  truuftt  the  scliadl 
money  4«  lUuke  u{>  t|)e  <deflclt  of  •ome  other 

■mffMgent  ordefaultiaigr'Btierrff  than  hUnmlf. 
it  wontd  haidly  be  wntendsd  that  Qie  tmob- 
«TS  tibotM,  Withoutf  faatt.  be  nwdbs  to  satCagr, 
tlMt  bis  snraUM  might  fa  tni.  ■  It  ia  Jiet 
easy  ix»  see  how  the  fact  that  he'is  ttae  default- 

-tai^cberifi  sbovtd  make  ithe  oue  vaj  worse 

-for  the   teadiqis  -ot  better  for  appdlants. 

Jiidgaiwit  afinaed. 


CBBSSOWITH  v.  COMMOIIWEAI.TH:. 

(Cour*  of  Avtta/*  of  Sitntuolfa-^   Pec  1%  1889.) 

'CaooKUi  lMar»<tPOiniiiutow  -^BacHWD  Onrnut^. 

■L  Omu  StL  K]r-.c<  m,  vri.  X,  i  U;  whiek.  nr*- 

TidM  tbat  ■^^Tcrjr  person.ponricted  a  MCond  tune 

of  felony   •  •  *   sh^H  be  conHnea  in  the  penl- 

tentianr  not  leM  '<Jb«m  double  tbe  time  of  the  first 

eonvtouoo, "  idnipl#  Abm  tha  tninimata  puotih- 

,iiiaiit  Jor  tbewwcwd'Oltense.    Vn>«re  the  purUab- 

ntent  awarded  OS  the  iuty  to?  the  second. ofleo^ 

egnida  or'  exceed*  doutile  the  time  of  the  former, 

'  judgaieBb  ii-  to  be  entered  fbrthe  auonst  thqs 

awaoded.    Wiene  .it'  \m  Vast*  ibnip^ii  be  Inor^wifd 

■  to  dooM^  tl»e  tinw  of  .the  fenpar. 

9.  O  U  the  oOce  of  tVe  jury,  In  snch  cases,  to 

'  Ibmty  find  whether  tJtere  iMs  Men  «  former  ooti- 

'irlMtliMi,i  auA  etaaaJtHtUM  by:theM  nt  dsuUatlie 

,  tqnner  lime  w  thQr|i(^tint  airaoded  fov  the  pepwd 

oSenaemnst  be  regarded  as  mare  surplusage. 

t,  tliis  Statute  is  hot  in  vio'latlon  of  the  con- 
■rtMntloiwI  MroitiKioil'ibafe  no'ene,  toftMitemeof- 
fewe, abatt  ha .twit:enat  te  jeopindr.   IbltoMng 

•  Bomb.  V,  CoB). ,,  6  .S<  .tVr  il^  j  807. ; 

App^\  Iron)  drctrtt  dourt,  Jeffinron'oomyty. 

-  ^^otlWttt/xifllbiaHv'Teported.'^ 

■  ^^  At'Jfagfftm,  fot'  (tppeniuit.     P.  W, 

'Satdin;  -Atty.  OeQ.,  ^r'tbe<3orpm<ttWealt(h, 

".        ■    i    ..     .  .  •       ■    ■  . 

.  HOLOV'J'  Xhe  lodiebment  agal&st.tbe  «^- 
.pritanti:  Wr.  Bi.>  Ciinawitli,  cdntfins  .^hnie 
-coantsi'  TbefiaWicbSfgm  Um  witiblforgeiy; 
.'ChesMoad  aad:iihiril»  «llb  pi^iooa  coDTie- 

•  ttoflB  forfekdiy.    IHieseaond'coitBtiinaa^m- 
ssstalned  b]^  tesklmoajr/    Tbe  joiy  cafidrned 

:ihiB  iwidMs  "We,  tMe  jtti^.flnd  ttie defend* 
.kBt  gnitty  an.  (ha  fiikfa  tonat  erf  bhe  wittatn 
-.  ifedictaient»  and  ^  hia  pdndahtiiefnt  at  fivd 

-  TBsm  In  the  penitaatiary ;  and'  aiao  find  him 
'gaittyon  the  tbitd  count  «i  the  within  ia- 
.diitiiiiiit.  ani  ftx  hiapuaisinaelit  at  aix  yeivs 

in  Ute-penlteatiai7;  maktaii^  in  all,  eietttn 

•  years'  eoolinMBimtin.tbe  state  peaitentiBEy." 
.  The  jadgaoeat  itiot  the.ll  yeara.  Oltat e^i- 
-.dcaoB  auppMttd  the  finding  of  ttaa  jury, 

■  aad  TM  arrof  .ia  shown  by  the  redord  during 

■  the  progress  bf  the  triai. 

Bat  oD«  nudertad  qatation  is  picaanted:  Is 
» thejudgmaatcenedtV    Tbeatatnte  provides: 

■  "Bvery  petson  oonyicted  a  second  time  of 
.  fei<9i)i,.tiie.puQte^iuant  of  wbiolt  is  oontiae- 


ak^bt  iatOie  pudtsiitJltryt  shall!  baAaBtflbed  ip 
the  penitentiary  nut  less  than  douUe'tba 
ttiBeAfth»aiBtt»n'vioUdlt;  add,  iXeoDvitted 
-a  thbnditimonC'feloByi  he  AM  beMnflaed  in 
tbapteiirliBidiaTyaDittigiliia£i!ek  Judgmant.in 
rsdok  aaBebafaall  ntd  bagivcB  fortbeteereasad 
pdna1t7i,lunlesa-tba  losyduiU  Sad  from  i-es- 
ord  and  :other  competent  «t jdeaoe  klw  fact  of 
ifdnner  cmivietums  M»t  felody  eammitted  hf 
tine  prisoner  ia  erout  of  the  atatsb"  Gen. 
St.  e.  29.  art.  1,  §  12.  It  has  been  held  that 
tWB.Btatnta  is  not  in  violatioa  of  the  oogati- 
taliomal  pDOrTiatsia  that  ao  one,  for  the,  same 
offeosB,  8bail.be  tiriee  ]Mb  in  Jeopai<dy.  .The 
iaeresMd  pnnishdoaeat  is  aok  for  tibe  former 
oferaaeai.  bat  ttepmriausaobniottons  mnttky 
agtlpraTate.  Uis  laat  oiTsnte.  and  a«ld  to  its 
panisUaientt  ■  The  aceused  is  not  req«u'4()  bo 
answer  to  .tbeXdriBecahairgas,  amd  defend 
agfdnst  tham.  :  JlDtiUsff  istoasd  ia  nferenoe 
to  the  former  triala,  save  the  fact-  of  coi>y.ls- 
tion.  Mount  v.  CotB.r-^  Duv.  93;  Taylor  v. 
Com.,  3  Kv.  Law  Kep.  783;  Boggs  v.' Com., 
5».  W.  Met)..«OC.'  .'  .  •  .1        .     . 

'A  epostructioA  of,  the  statute  baa  never 
been  liad,  however,  upon  tt>e  state 'of  case 
>RV¥i  pvmeQted.  Ip  caae  of. a  third  convic- 
biea  tbeoe  is  n»  trouble.  It  arisea  wbei^e 
ttaere  ^  a  second  con'rtcftlon,  a^d  the  punish- 
ment awarded  for  the  Ifst'  offense  exceeds 
double  the  puniahmeiit  of  ttie  former  one,  or 
where,  aa  In  tMs  inatanoe,  the  questian  Is 
presented  whether  douLle  tfje  time  of  tfto 
former  conviction  is,  to  b6  added  to  that  fixed 
iiy  tiie  jury  for  the  present  :of(«Bae;  thus  in- 
creasing the  pofiidhment  both  b^ond  that 
fixed  by  the  jury  for  the  present  offense  and 
douUle  th«t  of  the  former  conviction.  Tli» 
langaagwof  the  stHtiite  ia  that  in  saeh  a  case 
the  party  convicted  "shall  be  conflned  in  the 
peoiteruiiiry  not  leas  than  doable  the  time  of 
the  &tek  etsKvietien."  .  Not  witaoat  sooie 
do««»r  We  -tnel«M  (w  tfeaoplalOB  that  the  leg- 
islative intention  wiis  that  In  case  of  s  second 
idHwiGtl«»  t(tw\>tl<iadeiK)«b(Mdd'b«if  iwiahad  to 
ills  e)eteat:at  ^  iewfadoublR  tbe.  tine  qf  tj^ 
former  conviction.  It  ia  tfue  the  statuie 
.IdDkaito.wi,  InemMod  sunitlimeait  fpr  a  repe- 
titM«.<«f  DTMWi^tiubiib'ateiea.'to:  ua,  «nly:to 
^ift'4](teQt„io:i:tW0  .«(  »a««o«d  49«.vietiAp. 
ilSba.  l««4sla,tui;e'l)a»  said .tbai(4(  4b4:partiy i»f- 
ien4Aikwi«ft)heBballatleMti  snffectio  Mm  ak- 
ient  of  double  the  former  penalty.  If ^  tbere- 
^<W)»,.tlKipuqi9iiaieaitiawiK<i«d  l»rthe  second 
offense  be  equal  to  or  excet;da  dQUblett^.tima 
of  the  former  one,  judgment  is  to  bis  ren- 
der^ only  tot-  tlte  pHiU^unqnt  9xed  tot.  the 
present  offense.  If,  however,  it  be  leas,  then 
tlie  punishment  is  to  be  increased  to  double 
the  time  of  tbe  former  coavictLon.  It  is  to  be 
this  much,  .at  least.  Xhe law-maker  has  said 
that  it  shall  not  be  leas;  ^nd,  if  it  had  been 
intended  it  might  not  only  exceed  the  pun- 
ishment awarded  for  the  present  offense,  but 
more  than  double  tbat  of  the  former  convic- 
tion, it  seems  to  us  the  legislature  would 
have  said  so  in  unmistakable  terma.  This  it 
has  certainly  not  done;  and,  were  it  even 
mof s  doubtful  than  it  is,  we  sliould  feel  in- 
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dined  to  favor  a  merciful  construction  of  the 
statute. 

It  is  the  office  of  the  jury,  in  such  a  case, 
to  And  whether  there  has  been  a  former  con- 
viction. The  addition  by  the  jury  in  this  in- 
stance of  the  years  of  punishment  awarded 
by  them  for  the  present  offense  to  double  the 
time  of  the  former  punishment,  making  an 
aggregate  of  11  years,  must  be  regarded 
merely  as  surplusage.  As  the  punishment 
awarded  by  them  for  the  present  offense  was 
but  five  years'  confinement  in  the  peniten- 
tiary, or  less  than  double  the  time  of  the  for- 
mer conviction,  the  court  should  have  in- 
creased it  to  six  years,  thus  rendering  judg- 
ment for  "not  less"  than  double  the  time  of 
the  former  conviction.  A  new  trial  is  not  to 
bo  had  upon  the  return  of  the  case,  but  the 
judgment  is  reversed,  with  directions  to  ren- 
der one  upon  the  verdict  in  conformity  to 
this  opinion. 


Houston  &  T.  C.  R.  Go.  t».  Tiernbt. 

(Supreme  Court  of  Textis.  Deo.  18, 1888.)> 
TatAii— Inbtbuction. 
In  an  action  againit  a  railroad  company  for 
personal  injuries,  d^endant  pleaded  a  releaae  of 
damages.  The  replication  denied  the  execution  of 
the  release,  and  a  special  answer  averred  that  If 
plaintifl  signed  it  he  did  so  when  under  the  indu- 
enoe  of  liquor  famished  ,by  defendant's  agents. 
The  testimony  of  the  subscribing  witness  to  the 
release,  and  others,  was  to  the  effect  that  plain- 
tifl signed  It  after  having  been  told  to  read  it, 
and  after  having  looked  over  it  with  the  appear- 
ance of  reading  Tt;  that  he  aolcnowledged  having 
"signed  it  for  the  purpose  therein  stated;"  ana 
that  he  was  not  intoxicated  when  he  signed  it. 
FlaintiS  testified  that  the  signature  looked  like 
his,  but  that  he  had  no  recollection  of  having 
signed  the  Instrument,  or  of  having  seen  it  until  it 
was  filed  with  the  papers  in  the  case.  Held,  that 
the  evidence  did  not  authorize  an  instruction  that 
If  plaintilt  signed  the  release  when  he  was  so 
dnink  that  he  did  not  know  what  he  waa  doing,  or 
without  an  opportunity  to  understand  its  terms,  it 
would  not  bind  him. 

Commissioners' decision.  Appeal  from  dis- 
trict court,  Dallas  county;  Geoboe  N.  Al- 
DBiDOE,  Judge. 

Action  by  Michel  Tierney  against  the 
Houston  &  Texas  Central  Railroad  Company, 
to  recover  for  personal  injuries  to  plaintiff 
while  in  defendant's  employ.  There  was  a 
Judgment  for  plaintifl,  and  defendant  ap- 
peals. 

R.  De  Armond,  for  appellant.  B.  B.  Cow- 
art,  for  appellee. 

Hobby,  J.  The  verdict  in  this  case  for  the 
sum  of  95,000  in  favor  of  plaintiff,  wlio  waa 
a  "section  boss"  of  defendant,  is  based  upon 
his  testimony.  In  going  to  the  woric  in  the 
line  of  his  service,  that  of  loading  flat-cars 
witi)  old  iron,  he  was  ordered  by  the  conduct- 
or in  charge  of  the  construction  train  to 
.climb  over  a  box-car  by  means  of  a  brake- rod 
attached  tliereto.  In  attempting  to  obey  this 
order,  the  brake-rod,  by  reason  of  its  defect- 
ive attachment  to  the  car,  and  because  the 


■I'ablication  delayed  by  failure  to  receive  copy. 


car  also  was  rotten,  gave  way.  The  plaintiff 
was  precipitated  upon  a  pile  of  iron  negligent- 
ly laid  near  tlie  track,  and  received  from  this 
fall  serious  personal  injuries,  which  are  con- 
ceded to  be  of  such  a  character  as  would  re- 
move any  complaint  as  to  an  excessive  ver- 
dict. The  pWntlff  says  he  "did  not  know 
the  defective  condition  of  the  brake-rod,  its 
fastenings,  or  that  of  the  car  to  which  it  was 
attached."  He  states  that  after  the  injury 
he  heard  the  car-repairer  of  defendant  say, 
in  tlie  presence  of  30  persons,  at  Bremond, 
that  the  car  had  been  condemned.  His  ac- 
count of  the  manner  in  which  his  injuries 
occurred  is  contradicted  by  all  the  witnesses; 
so,  also,  is  his  evidence  as  to  the  condition  of 
the  brake-rod  and  car.  It  is  in  proof  that 
tliese  were  in  good  condition,  and  in  all  re- 
spects sufficient  for  and  adapted  to  the  pur- 
poses for  which  they  were  intended  and  to 
which  they  were  applied. 

The  defendant  introduced  In  evidence  a  re- 
lease executed  by  the  plaintiff  subsequent  to 
his  recovery  from  the  injuries  abovs  referred 
to.  This  instrument  recited  the  fact  of 
plaintiff's  injury  in  defendant's  employ;  his 
recovery  therefrom;  the  institution  of  this 
suit  in  the  district  court  of  Dallas  county; 
the  denial  by  defendant  of  any  negligence  or 
liability  for  said  injury;  the  acceptance  by 
plaintiff  of  an  offer  to  compromise  to  this 
effect:  that  If  defendant  would  re-employ 
plaintifl  in  its  service,  pay  him  one  dollar 
and  costs  of  the  suit,  plaintiff  would  accept 
the  same  in  full  satisfaction  and  accord  of 
all  claims  which  he  bad  or  might  have,  or 
were  in  any  manner  incident  to  t)ie  accident 
and  injury  above  set  forth.  It  also  recites 
the  payment  to  plaintiff  of  the  amount  speci- 
fied, and  the  promise  to  employ  plaintiff, 
and  the  acceptance  of  the  terms  by  plaintiff, 
and  authorizes  R.  De  Armond,  an  attorney  of 
said  court,  to  dismiss  the  suit.  This  release 
is  signed  by  the  plaintifl  on  the  lltb  day  of 
September.  1884,  and  subscribed  by  three 
witnesses,  (White,  Fanning,  and  Kelly,) 
employes  of  defendant.  Fanning  stated  that 
he  waa  "road-master  of  defendant.  Had 
known  plaintiff  for  six  or  seven  years. 
Saw  plaintiff  sign  the  above-described  in- 
strument. He  had  told  plaintifl  he  thought 
his  suit  was  very  foolish,  and  be  would  make 
nothing  out  of  it.  What  he  said  to  plaintiff 
was  as  a  friend."  Witness  testified  that 
"Quinlan,  superintendent  of  defendant  road, 
gave  him  the  release  to  take  to  pbdntiff  for 
his  signature.  He  did  so,  handed  it  to  plain- 
tiff, and  told  him  to  read  it.  Plaintiff  was 
at  work  at  the  depot  (Thornton)  at  the  time. 
Plaintiff  seemed  to  read  it.  Witness  did  not 
read  it  to  him.  Saw  him  sign  it,  and  gave 
him  a  silver  dollar.  Plaintiff  was  not  drunk 
when  he  signed  it,  nor  did  he  see  anything 
unusual  in  his  appearance."  Kelly  "had 
known  plaintiff  for  the  same  length  of  time. 
Saw  plaintifl  sign  the  instrument:  White, 
Fanning,  plaintifl,  and  witness  and  others 
were  present.  Tierney  was  called  by  Pan- 
ning or  me  to  come  to  depot.    Fanning  told 
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him  to  read  it  over,  and  what  it  was.  He 
gave  plaintiff  a  silver  dollar.  FlainlifiF  was 
not  drunk.  Was  sober  and  rational  as  he  is 
here  to-day.  During  witness'  acquaintance 
with  him  had  seen  him  under  the  influence 
4>t  liquor.  Did  not  see  plaintlfF  read  the  in- 
strument.'' White  tesUQed  that  "the  instru- 
ment was  brought  to  him  with  plaintiff's 
name  subscribed,  and  he  was  asked  to  sign  it 
as  a  witness.  Said  he  could  not  do  so,  as  he 
had  not  seen  it  signed."  He  then  "took  it 
to  plaintiff,  who  was  at  work,  and  gave  it  to 
him  to  read.  He  took  it,  and  appeared  to 
read  it;"  and  witness  "inquired  if  he  had 
signed  it  for  the  purpose  therein  stated." 
He  replied  in  the  affirmative.  He  exhibited 
no  more  appearance  of  intoxication  thHn  he 
does  now, — nothing  unusual  in  his  appear- 
ance." Hudson  testifled  that  be  "saw  the 
plaintiff  sign  tlie  release.  Heard  Fanning 
say  to  plaintiff,  before  plaintiff  signed  it, 
•  Be  certain  you  know  what  yon  are  doing 
before  you  sign  it.'  Was  not  called  upon  to 
sign  as  a  witness.  Plaintiff  had  the  instru- 
ment in  his  hands,  and  had  full  opportunity 
to  examine  it,  and  was  cautioned  about  sign- 
ing it,  or  words  to  that  effect."  Plaintiff 
was  shown  the  instrument  offered  in  evidence, 
and  was  asked  if  the  signature  was  his.  He 
replied:  "It  looks  like  my  signature,  as  I 
used  to  make  it  on  the  company's  pay-rolls. 
I  can  read  and  write.  Can  read  this  [the  in- 
sfemment]  plain  enough.  I  have  no  recollec- 
tion of  ever  signing  the  instrument,  or  seeing 
it,  nntU  it  was  fil«l  with  the  papers  in  this 
-cause,  a  short  time  before  the  trial  of  this 
case. — the  first  time, — when  it  was  shown 
me  by  my  attorneys." 

TUs  is  the  evidence  with  reference  to  the 
execution  of  the  instrument  by  the  plaintiff. 
It  was  pleaded  as  a  defense  by  the  defendant, 
and  the  replication  to  the  plea  was  a  denial 
of  its  execution,  and  a  special  answer,  in  sub- 
8tanoe,,that,  if  the  plaintiff  signed  it,  "it  was 
done  under  the  inflaence  of  intoxicating  liq- 
ours  furnished  by  defendant's  agents,  and 
when  by  reason  thereof  he  was  incapable  of 
understanding  what  he  was  doing;"  and 
pleading  that  the  manner  and  circumstances 
under  which  the  release  was  obtained  from 
him  constituted  a  fraud,  and  made  the  same 
absolutely  void. 

It  appears  from  the  evidence  that  the  plain- 
tiff, after  executing  the  release,  worked  in 
the  employment  of  the  defendant,  but  for 
what  length  of  time  is  not  shown.  It  seems 
that  he  was  discharged  by  one  of  his  superior 
officers  because  his  work  was  not  satisfactory, 
and  by  another  for  drinking.  With  this  evi- 
dence before  the  jury  in  support  of  the  plain- 
tiff's plea  denying  the  execution  of  the  re- 
lease, the  court  charged  the  jury  In  this  lan- 
guage :  "  With  reference  to  the  release  pleaded 
by  defendant  you  are  instructed  that,  if  plain- 
tiff signed  it  when  he  was  so  drunk  that  he 
did  not  know  what  he  was  doing,  then  the 
release  is  not  binding  upon  him.  If  plain- 
tiff signed  it  without  having  an  opportunity 


to  understand  its  torms,  then  it  would  not 
be  binding  upon  him,  and  would  not  defeat 
his  claim  for  damages." 

It  is  altogether  unnecessary  to  enter  into 
any  discussion  for  the  purpose  of  showing 
that  the  charge  quoted  has  no  application 
whatever  to  the  case  as  made  by  the  evidence 
of  both  parties.  We  think  it  useless,  also,  to 
make  any  inquiry  as  to  the  correctness  of  the 
instruction  as  a  question  of  law,  for,  if  it  be 
conceded  to  be  a  faultless  declaration  of  a 
wellrestabllshed  principle  of  law,  it  is  mani- 
festly inapplicable  to  the  evidence  in  the 
case.  It  is  not  pretended  that  the  "plaiiiUfl 
signed  it  without  having  an  opportunity  to 
understand  its  terms."  The  plaintiff  does 
not  in  his  testimony  deny  signing  it.  He 
states  nowhere  in  the  lengthy  and  specific 
narrative  he  gives  of  the  circumstances  at- 
tending his  injury  and  his  service  in  defend- 
ant's employ  that  he  did  not  understand  it. 
He  fails  to  mention  that  he  was  intoxicated, 
or  under  the  influence  of  liquor  furnished  by 
any  one.  Ail  the  other  witnesses  expressly 
refer  to  the  fact  of  an  entire  absence  of  such 
condition  upon  the  part  of  the  plaintiff  at 
that  time,  and  neither  these  witnesses  nor 
plaintiff  testify  to  any  circumstances  tending 
to  establish  this.  The  charge,  we  think,  in 
this  respect,  submits  an  issue  not  made  by 
the  testimony.  It  waa  obviously  a  question 
affecting  the  rights  of  the  parties,  but  it  was 
not  made  so  by  the  evidence.  It  is  a  funda- 
mental principle  that  a  charge  presenting  a 
controlling  issue,  and  plainly  decisive  of  the 
rights  involved,  must  be  predicated  upon 
evidence  in  support  of  pleas  setting  forth 
these  rights.  The  violation  of  this  univer- 
sally safe  rule  results,  as  illustrated  in  this 
case,  in  the  submission  to  the  jury  of  a  vital 
issue  through  the  medium  of  a  charge  which 
can  only  reach  the  jury  through  the  channel 
of  pleading  and  proof.  Under  plaintiff's  plea, 
he  had  the  right  to  show  that  the  release  and 
satisfaction  of  any  claim  he  had  to  damages 
was  fraudulently  obtained  from  him,  or  that 
when  he  signed  it  "he  was  so  drunk  that  be 
did  not  know  what  he  was  doing."  And  if 
this  had  been  shown,  or  there  had  been  evi- 
dence tending  to  estebllsh  this,  unquestion- 
ably it  would  have  been  his  right  to  have  the 
jury  instructed  as  to  the  legal  effect  of  this 
state  of  facts  upon  his  rightSt  if  the  jury  be- 
lieved them.  But  in  view  of  the  full  proof 
of  the  execution  of  the  release  by  plaintiff, 
and  the  absence  of  any  evidence  from  Him  im- 
peaching it,  we  do  not  think  there  was  any 
basis  for  the  instruction. 

There  are  other  errors,  we  think,  con- 
tained in  the  record,  but  w*  are  of  opinion 
tliat  the  error  mentioned  disposes  of  the  case. 
We  think  the  judgment  should  be  reversed, 
and  the  cause  remanded. 

Fkb  Curiam.  Beport  of  the  commission 
of  appeals  examined,  their  opinion  adopted, 
and  the  judgment  reversed,  and  the  cause  re- 
manded. 
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iJrBkM  «.  STATk 
{Court  of  Appeals  of  Texas.   Nor.  fl,  1889.) 

SOMICO)]^— CO)>FS88(0NB— ]>ITOXIOiLTIOI(  —  D>rOSI- 

■nojra. 

1.  The  foot  liliM  one  ftoevsed  of  murder,  wlio 
malraa  tolmiMry  •tatenuHM  to  tha  }«9tloe  at  ttie 
psaee,  attee  due  waroiag  and  oMtioa  by  the  J«b- 
tioe  that  the  statement*  cottld  be  used  in  evidence 
against  him,  was  intoxicated  at  the  time  he  made 
thera,  does  not  rendw  tham  incompetent,  where  it 
is  not.  ahotrn  thatbewaa  iatoxicated  to  thmkax* 
teat  that  be  did  not  oomprahead  the  warning,  wad 
was  not  able  to  make  an  intelligible  statement. 

9.  0nder  Bev.  St.  Tex.  art.  2385,  Code  Crim. 
Proc.  art.  7S8,  depositionfc  cannot  be  Mad  in  eti- 
denee  in  'criminal  oases  udess  filed -at  least  one  en- 
tire day  before  the  beginning  of  the  trial;  and  ob- 
Jeotions  thereto,  when  so  properly  filed,  must  be 
made  in  writing,  with  noUoe  to  opposing  oounsel. 

■  Hie  objeotioo  vged  todepoaitions  taken  out  ot  ibo 
state,  offered  bf  defendaat,  was  to  the  fona  and 
taking  of  the  same.  The  bill  of  exceptions  did  not 
show   that   the  depositions  were  filed   in  time. 

'  Held,  that  the  pneaumptton  waa  that  ttter  ware 
not  pn^^wly  filed,-  and  hence  tlieir  exclusion  be- 
cause not  taken  and  returned  by  an  authorised  of- 
ficer was  not  error. 

'8.  Code  Crira.  Proc.  arb  760,  desigsating  Ule 

'  crfBoers  before  wtaom  "dspositiixis  eutside  of  the 
state  are  to  ba  taken  in  ciiininal  caaea,  does  not  au- 
thorize them  to  be  taken  before  a  notary  public. 
4.  It  appeared  on  a  trial  for  murder  that  on  the 

'dl^  previous  to  the  hiM&ioida  tto  daeeaaed  bad 
twice  Msaiated,  beat^  aad  Abiised  the  defenitanrt^, 
and  defendant  testified  (hat  a  moment  before  the 
killing  the  deteased  again  InsQlted  and  threatened 

'  him  with  vielence.    Etld,  that  this  evidence  war- 

xaoted  tm  rinattmotton  nyon  the   lasna  of  man- 

.  slaughter. 

-  Appeal  from  df strict  court,  Wise  oounty; 
PArnnsos,  Jttdge. 

J^  M.  Lienf)o  WM  oonykAed  of  murder  In 
the  second  degree,  and  appeate. 

Assi.  Attjf.€F«n.  Daeidion,  for  %«  State. 

■  WiLtBoM.  J.     I*  6EppeitrB  from  the  tesH- 

nafay  thtiS;  defendant's  statements  m»de  to 

tke  JuaHce  of  the  peaee,  as  testified  to  by  the 

'^itfteasea  Hill  ahd  GK4beit,  were  volunta'rily 

(aafle  by  Him,  After  he  had  laeeh  fully  warned 
'  and  cautfoned  fcy  siiid  justice  of  the  peace 
that  any  fltatem eats  be  ml^t  makeaboottfae 
killihg'eMfht  be  used^n  evidence  against  him. 
'  We  ttitbk  bai^  statemente  were  udmissiMe 
as  e«4denee  vmi«t  Hrftele  7dD  oT  the  Code  of 
CriBftlnal  Proced^e.  Ilrat  he  -WBa  at  the 
time  of  iMtlring  said  ststemeote  in  on  Intox- 
icated eOftditioTi  did  not  render  hiaeaid  state- 
ments incompetent  eridettce,  as  It  did  not 
appete  that  he -was  tetoxkatied  tothat  degree 
that  he  was  incapable  of  nnderstanding  the 
warning  and  catftiou  administered  to  him, 
nor  incapnble  of  making  an  ftit^ligible  state- 
thent  of  the-  esuse  and  drcfmistBneeB  of  the 
homicide.  His  mental  eondition  at  the  time 
of  making  said  statetMnts  was  a  proper  mat- 
ter for  the  oonlideratlon  of  Ifie  jury  tn  weigh- 
ing the  evidence,  but  was  not  a  Buflicient 
-ground  for  exeloding  said  abatements  from 
the  jury. 

We  are  unable  to  determine  from  defend- 
ant's bfU  of  exception  that  an  error  was  com- 
mitted iti  exclading  the  depositions  offered 
by  Mhb.  It  dees  not  appear  from  the  Mil 
that  said  depositions  had  been  filed  in  the 
cause  at  least  one  entire  day  before  the  com- 


meneeuielit  tf  the  trtkl.  tt  b  tm«  that  tike 
objection  madff  to  the  depositions  was  mettlfy 
tu  the  latm  of  taking  and  retamlsg  the 
same,  {Adams  ▼.  iBtate,  19  Tex.  App.  2tK^) 
Mid,  If  the'depoBltioBShad  been  AM  ia  the 
«aRse  one  satire  dfty  before  the  odnmence- 
nent  of  the  triaii,  said  oblection  should  aet 
have  been  entertained  unlass  made  tn  wrtt- 
ing,  and  notioe  thereof  given  to  defisndants' 
ooatasd,  ^Rer  St.  art.  2235;  Code  CrM. 
Proe.  art.  7€8.)  We  most  presume  that  said 
deposlttons  haa  not  been  filed  in  the  caose 
the  reqolsite  length  of' time,  and  tiiat  there- 
fore the  court  did  not  err  In  excluding  theto 
becaiv^  they  were  not  taken  and  returned  by 
an  olflcer  authorized  by  law  to  take  them .  A 
notary  public  hi  not  an  officer  autiiorised  by 
law  to  take  depositions  in  criminal  cases, 
when  such  depositions  are  taken  out  of  tMs 
state.    Id.  art.  760.  I 

As  we  view  thd  eridencet  it  demanded  in- 
structions  npoh  the  Issue  of  manslaoghtet. 
It  appears  from  the  evidence  that  the  hontl- 
cMe'was  committed  by  the  defendant  volun- 
tarily, and  under  the  Influence  of  passtott. 
It  also  «p))ears  that  on  the  day  previous  io 
the  homicide  the  deceased  had  twice  assault- 
ed, beat,  and  Inbused  the  defendant,  and  (he 
defendant  testified  thdt  a  moment  b^oro  Che 
killing  the  deceased  again  iheulted  atid 
threatened  hiai'with  vioience.  This  testi- 
mony, we  thfnl, Resented  tbe  issue  of  rni^k- 
slau^er.  It  should  haVe  been  mbBdtsed 
to  the  jury  to  determine  whether  or  BoC^  tHe 
homicide  was  commiMied  under' the  iratiasdl- 
ate  inQuence  of  sUdden  passion,  arising  frsMi 
iih  adequate  cs^use.  -  Defendarit  reqneste#"a 
special  charge  upon  this  isSue,  Which  tSe 
Court  refused  to  give,  and  did  not  submit  th& 
issue  to  the  Jaty;  ooncloding,  We  {wssuwe, 
that  the  evidence  «!*id  not  fairly  raise  sa<^  tb- 
Bue.  This  umtdsiohintHeoharge  Is  theonkfy 
errorln'  it,  but,  as  this  erMr  Is  material.  <Be 
judgment  muBt  \»  set  aside.  Therefovti  We 
judgment  la  revereed,  and  t)k&  eaaao  !»- 
naitded. 


'S.xtr.nus  p,  BtKrOk 
{Ccmi*  of  Apfiiedls  of  Teosas.    tfar.  9,  ItiR) 

T^BMs-PossEssToK— CoiffESsiose— Tbiai.. 

1.  On  the  trial  for  the  theft  ef  a  mare  brasMd 
HO  F,  tke  thtoiynC  the  atsta.  tainr  that  dolbnd- 
ant  and  H,  acted  tef^atherin  tba  tbaCt,-U  is  pi^vyr 
to  permit  a  witness  to  testily  that  defendant  and 
1i.  told  him  that  they  were  lointly  intaresteom 
the  H  O  F  brand. 

&  Defendant,  behv  ga  the  aitand  in  Ma  own. 
behalf,  was  asked  about  oertein  material  state- 
ments made  by  him  on  his  preliminary  examlna- 
ticm.  He  quollfledly  denied  that  he  made  them. 
Held,  tiut  this  waa  anlBclent  to  aothoriae-the  ad- 
missian  in  evidenoa-  of  the  record  ot  hbi  wrltton 
testimony  as  given  on  said  preliminary  tTaniinft 
tlon. 

8.  A  lione  on  ItaaeeaatomeB  range  is,  la  oob- 
teatplation  of- law,  in  the  inaaeaaion  •<  ita  owner. 

4.  It  ia  not  error  Xor  tlxe  court  to  reoeiva  th« 
verdict  on  Sunday,  tn  the  absence  of  defendMtt'a 
eeunsel,  defendant  being  present. 

8.  liewiy-dlscoveMd  eTidence  Is  not  groa»d 
for  new  trial,  ia  the  absence  of  a  showing  Umt 
such  evidence  tonld  not,  by  reasonable  diligence, 
have  been  bad  on  the  triaL 
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0.  tt  t»  not  «a«MeiA  tiMt  sWIlof  «s«ept*m» 
noites  that  •  partknlu'  oblwstiwi  wm  taken  to  » 
certain  proaeedlag.  It  mnat  fuvUier  sbow  tbst 
the  i^rouad  oi  objeoUon  MtuaUf  axtoted. 

Appeal  from  district  court,  Wlse'countjr; 
J.  W.  Patterson,  Judge. 

B.  B.  Hoffman  was  conricted  of  the  larcany 
ot  a  mare,  and  appeals. 
,  ffraham  di  Solman,  for  appellant.    Atst. 
AUif.  ffen.  Davidson,  toi  ihe  State. 

.  WiLiiSON,  J.  We  are  unable  to  say  ftoox 
tiis  record  that  anj  error  whs  committed  in 
admitting  as  evidence  thfr  extracts  from  the 
Written  testimony  of  defendant,  taken  on  his 
pieliiBioary  eJiiuaiiiiBtion  befonamagistrate. 
n  »  not  node  to  appear  bf  tte  bill  of  exoeiy- 
tion  or  otherwise  that  said  testimony  was 
not  taken  and  authenticated  in  accordance 
with  law.  True,  the  bill  of  exception  states 
that  aft  objection  made  to  said  testimony  wtts 
that  said  extracts  were  not  authenticated,  btit 
the  mere  statement  in  a  bill  of  exception  of 
«ai4A()aetkBi-iBadBto««Metoie  «ees  n«t  estab- 
lish that  the  ground  of  <»bje«tioa  existed .  It 
dnwtlw  made  to  icppmt  tM(t  the'  gi<Mnd  of 
iAjeetloniffi  tost  eaclstM;  B«iAiessy'«  Case, 
29TIBX.  Ap|>.  840r  5 6.  W.  Rep.415. 

.^Another  objection  DMid«<i»  tHti  testtmony 
-ma  tbata  propar  |n-edieate  #as  not  laM  for 
itaJntrodoetiwi.  'TMs  o^eetion  l»nol;s«f>> 
pi»t«d  hy  Ute  noma;  DefMcteftV  tesUOM  «b 
»-!Witiies6  fn  Ml  own  bcftMlf-'ob  mietrM. 
ais  teatimoay  mw  sutojeoC  tb 'the  «aiM  tMt« 
airttat  at  ottMr  wttncssM.  "He'tfiw  «M»J«cif 
tovto  «K«niifed;'  «ioM»*(«tainb[ied,  Cnfl  iM>^ 
peaKdwd  la  prredBeAy  ^be  sum^tuMeatr  other' 
■wttaescea,  Whart.  Crim.  St.  g '4S0.  "H« 
«D*y  b»  «ontnidt«t«d:  >by  proof'of  prior  tncoa> 
statentitatsments,  andthiS^withoatpreviettS' 
IfrnpuMiaiainjg  l(tiii;a»'C(»:t(tKlf  staCemMts." 
Idi-§  4S3>  CbaKBbcYs'Y.l'eofiiv,  106  lU.  46»; 
OlMe  T.  Pnatoury:,  33  MibK  479;  Itts  Nitk> 
^y.<«qdlsit«^  bowe>*«t^'U>'-bM|i'<&«i  tvitness^ 
irlsetbor  bfl  Hasib«t«BaKle'  SBfltt  pUW  eo'tina* 
dtototy-'atatemeiit,  Bpeietfyiti^  *ho  penoD't# 
wteas'  tke  same  wM-eaMe^  and  a»  far  as  pes' 
alblethe  circumstartossj  Mid' ft  is  only  upon 
«-)di«nlal,.  direcl- or  qiMtiitea,  tiy  the  witness 
ttagrtt  be  cnailtt  Mtcb  «oiltradlotNry  statenVe  Mts, 
tkat  pmat  tdUttiattMa  »»:diade)aiid  the-Md'- 
tra«io«M3r.Btatflm«nCs  muat^be  as  td  mattery 
mkUei4*W8Hd  relevant  to  the  iSsue,  and  not  as 
t«  onre '«olM»ral  ttatten.  Whaart;  Ortta. 
ST'  §  488;  WHlaon,  OriM;  St.  g  3&IS.  lH 
tkts  oaMi;  ttM  def endadt  was  asked  abOQt 
atafteatenta  made  byhlm  on  bis  }»'elt«»lnary 
«9eamln*tlon  beifove  a  inagtatnifte.  The  al*te<- 
tfeBttwerfl  Biatorial  and  relevant  to  tbaiS" 
sack'  He  quallHfldly  denied  tevlng  mado 
each  statements ;  that  is,  he  said  he  did  not 
ropufaabtr  analiittg  them,  «Bd  (Bd  not  tbtnk 
be  bad  made  tbsnw  Wetbinir  a  sulScient 
predicate  was  laid  for  the  admission  of  the 
aj^^sbeoMHitB,  and  the  eaurt  proporly  instractsd 
t^e  jary  that  said  statements  were  not  to  be 
<i^tmdttT^  for  aaj  other  purpose  than  as  afr 
fecting  the  ersdibility  of  defendant  as  »  wit> 
i  in  bis  own.  beball. 


It  was  not.ain'DrtQ)R4nittr'th«'!testimony  of 
the  witn«s4  Milligan  as  to  the  joint  owner- 
ship of  defendant  and  one  Morris  oi  the  mare 
in  question.  It  was  In  proof  that  the.  mare 
wag  In  the  H  0  7  brand,  and  Mllligan's  tes- 
timony was  that  tlie  d^endant  and  Morris 
stated  to  htm  that  tbey  were  jointly  intn* 
ested  in  that  brand.  There  is  other  evidence 
in  the  case  which  tends  strongly  to  show  that 
Morris  noted  with  defendant  in  tbe  theft  of 
the  mare,  tind  It  fs  th*  theory  of  the  prose- 
cution that  the  theft  was  their  joint  act. 

Several  objections  are  urged  by  counsel  for 
defendant  to  tbe  charge  ot  the  court,  none  of 
which  are  in  oai  opinion  maintainable.    It 
was  proved  that  at  the  time  the  mare  was 
taken  by  the  defendant  she  waa  running  in 
tha  range  in  Wise  county,  wiiere  she  had 
been  accustomed  to  run  for  soiue  time  prior, 
to  the  taking.    She  was  therefore  taken  from 
her  accustomed  range,  and  was  at  the  time 
of  ta^ng  in  £he  possession  of  her  owner,  and. 
upon  ttiib  issue  tbe  charge  Is  correct. 
'_  We  see  no  error  in  the  charge  as  to  defend-^ 
ant's  claim  of  right  to  take  the  mare.    He!! 
claimed  tibe  tight  to  take,her  under  apower  ot. 
attorney  purpoitTng  to  be  isxecule^  by  one  E.', 
Ooker.     The  evidence   tended  strongly  t» 
show  that  said  power  of  attorney  was  a  sham^ 
or  device,  concocted  by  defendant  and  ^ot-^ 
lis  with  a  view  t»o6vering  i^pthefiiiiidulent; 
t^i^,  and  .tba^  l^orris,  under  the  uctitious, 
name  o(  Cuker*  executed  the  said  power  of 
attorney..  Such  being  the  evidence,  tliechar^e^ 
of  Uie  court,  was  applicable  to  the  facts,. and' 
correct  In  principle.    Shdefercater  v.  State,", 
5  Tex.  App.  2Q7;  f'rator  y.  Slate,  15  Tex., 
Appl  363; Roberta  v.  State,  17  Tex,. App.  82,1 

.The  charge  is  not  defective  In  failing  to 
instruct  as' to  tbe  character  of  defendant's, 
possession  of  tfie' mare, — whether  recent  or 
c^o^^.'  •  ;i:bi8  i^iji^  W^-Pff^  Initbe  case,  h9- 
oaa§^  th»49{ea4au^  14n«elf  testiA^  that  Jhe^ 
to^k,  the^ara  U^m  ^«  range  in  Wise  counn 
ty.;    Kor  iK'^  ijt  essential  to  charge  as  to  eir>; 
ciunatautial  <bvidence,  in  view  oi  deCendant'jc 
adp^is^ion,  that  he  took  the  mare.    Haviftg, 
given  fuUJy  and  (;qrre«tly  Vbe  Ia,w  a^^Ucable, 
to  tbie  tact^  proyefi,  ^  waA  not  l^rror  to  refuse, 
the  several  w^i<^  iftstrucUops  requested  by, 
def^SMJ^at.  .    .  .  •  .       t 

.  {t  was  noli  error  to  receive  tbe  verdict;  oa; 
^joday,  and.  >n  the  absence  of  defenjdant's-., 
counsel,  the  defendant  himself  being  preacniUi 
WUlaon,  CrijB.  St.  §  2399. 

A  new  trial  was  properly  refused.  There 
is  B;ifficienk  evidence  ^p  warrant  tbecoBvic-, 
tiioo.  It  was  tlMvcoaclusioi^  of  the  jury  that, 
the  power  of  attorney  relied  upon  by  defend- , 
aot  was  a  mere  shaju,  fabricate^  by.  himself 
and  Morris  to  shield  them  in  the  comiuiaaion. 
of  the  theft;  and  this  conclusion  was,  we 
think,  justified  by  tiw evidence.  As  to  tbe 
alleged  newiy-distiovered  evidence,  it  is  not 
made  to  appear  that  it  could  not  have  been, 
by  the  use  of  reasonable  diligence,  found  and 
produced  on  tbe  triaL  Tbe  judgment  is  af- 
firmed. 
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GOLKMAIT  «.  STATB. 
(Cottrt  of  Appeals  of  Texas.  Nor.  «,  1888.) 
CASBTnra  Covozximd  Wxaposs. 
Fen.  Code  Tex.  art  819,  denoanolng  the  of- 
fense of  unlawfully  carrying  arms,  exempts  a  per- 
son wbo  has  reasonable  ground  for  fearing  an  un- 
lawful attack  upon  bis  person,  and  the  danger  is  so 
imminent  and  threatening  as  not  to  admit  of  the 
arrest  of  the  party  about  to  make  such  attack,  upon 
legal  process.  On  the  trial  for  a  violation  of  the 
statute,  it  appeared  that  defendant  was  arrested  at 
night,  carrying  a  pistol  on  his  person.  A  few  min- 
utes before  his  arrest  he  was  attacked  by  one  D.,  a 
larger  and  more  powerful  man  than  himself.  De- 
fendant fled,  and  was  pursued  some  distance  by  D., 
who  was  armed  with  a  club;  D.  threatening  to  kill 
him.  Defendant  fled  to  the  room  of  a  friend,  from 
whom  he  borrowed  the  pistol,  and  soon  after  leav- 
ing the  room  was  arrested.  Seld-,  that  the  case 
was  within  tiie  exemption  of  the  statute. 

Appeal  from  county  court,  Tarrantcounty; 
Harris,  Judge. 

Jack  Coleman  was  convicted  of  unlawfully 
carrying  arms,  and  appeals.  On  the  trial  the 
defense  proved  that  a  few  minutes  before  de- 
fendant's arrest  he  was  attacked  by  one  Davis, 
a  larger  and  more  powerful  man  than  him- 
self. Defendant  fled,  and  was  pursued  some 
distance  by  Davis,  who  was  armed  with  a 
club;  Davis  threatening  to  kill  defendant. 
Defendant  fled  to  the  room  of  a  friend,  from 
whom  he  borrowed  a  pistol.  Soon  after  leav- 
ing his  friend's  room  he  was  arrested  with 
the  pistol  on  his  person.  The  Texas  statute, 
(Pen.  Code,  art.  819,)  denouncing  the  offense 
of  unlawfully  carrying  arms,  exempts  a  per- 
son wbo  has  reasonable  grounds  for  fearing 
an  unlawful  attack  upon  his  person,  and  the 
danger  is  so  imminent  and  threatening  as  not 
to  admit  of  the  arrest  of  the  party  about  to 
make  such  attack,  upon  legal  process. 

B.  Q.  Johnson,  for  appellant.  Asst.  Atty. 
Qen.  Davidson,  for  the  tjtate. 

WiLrsoN,  J.  We  are  of  opinion  that  the 
conviction  in  this  case  is  not  warranted  by 
the  evidence.  We  think  the  evidence  shows 
that  at  the  time  defendant  carried  the  pistol 
he  had  reasonable  ground  for  fearing  an  un- 
lawful attack  upon  his  person,  and  that  the 
danger  was  eo  imminent  and  threatening  as 
not  to  admit  of  the  arrest  of  the  party  about 
to  make  the  attack,  upon  legal  process.  De- 
fendant had  already  been  violently  assaulted 
by  such  party,  and  a  continuance  of  such  as- 
sault was  threatened  and  Imminent.  It  was 
in  the  niglit-time,  and  the  circumstances  were 
such  that  the  defendant  could  notobtain  legal 
process  for  the  arrest  of  the  attacking  party 
in  time  to  protect  himself  from  the  threat- 
ened danger.  Our  conclusion  being  that  the 
evidence  does  not  show  a  violation  of  the  law 
by  defendant,  the  judgment  is  reversed,  and 
the  cause  remanded. 


Sweet  v.  State. 
(Court  of  Appeals  of  Texas.    Nov.  90, 1889.) 

FOROEBT — CONTINCANOS. 

1.  On  a  trial  for  forgery  of  an  order  for  money, 
the  evidence  showed  that  defendant,  who  was  an 
ignorant,  illiterate  fellow,  applied  to  the  drawee 


of  the  order  for  the  loan  of  monev  to  bay  a  cofBn, 
in  which  to  bury  his  mother,  which  was  refused. 
The  alleged  drawer  of  the  order  testified  that  de- 
fendant applied  to  him  for  the  purchase  money  of 
the  coffin,  and  he  advised  him  to  apply  to  the 
drawee.  Defendant  left,  and  shortly  afterwards 
presented  the  alleged  forged  order  to  the  drawee, 
who  paid  the  same.  The  drawer  testified  that  he 
did  not  sign  the  order,  nor  authorize  the  defendant 
to  sign  his  name  thereto.  Held,  that  under  the  ev- 
idence the  court  should  have  given  in  charge  to  the 
jury  article  ftl,  Pen.  Code  Tex.,  which  provides 
that,  when  the  person  making  or  altering  an  in- 
strument in  wriung  acta  under  an  authority  which 
he  has  good  reason  to  believe,  and  actoally  does 
believe,  to  be  suffloient,  he  is  not  guilty  of  forgery, 
though  the  authority  be  in  fact  Insufficient,  or 
void. 

8.  Defendant,  in  his  application  for  a  continu- 
ance, stated  tiiat  he  had  been  unable,  by  the  use  of 
reasonable  diligence,  to  have  a  certain  witness  at 
the  trial;  that  be  expected  to  prove  by  said  wit- 
ness that  he  heard  the  supposed  drawer  of  the  or- 
der authorize  defendant  to  obtain  from  the  drawee 
the  amount  named  in  the  order,  on  the  credit  of 
him,  (the  said  drawer.)  JBeI<l,  that  the  application 
should  halve  been  granted. 

Appeal  from  district  court,  Gregg  ooanty; 
Oamfbell,  Special  Judge. 

Wilson  Sweet  was  convicted  of  forgery,  and 
appealsk  The  alleged  forged  instrument  waa 
an  order  on  A.  A.  Killing8wortbfor915,  par- 
porting  to  have  been  executed  by  Dick  Fields. 
Killingsworth  teatifled,  in  substance,  that 
defen<Unt  applied  to  him  for  the  loan  of  the 
money  to  boy  a  cofl9n  in  which  to  bury  hi» 
mother,  or  to  become  his  surety  for  the  pur- 
<dia8e  of  «aid  coffin.  Witness  refused.  At 
a  later  hour,  on  the  same  day.  defendant 
banded  witness  a  note,  purporting  to  have 
been  written  by  Dick  Fields,  which  was  a 
request  to  witness  to  lend  defendant  $15,  or 
get  defendant  a  cotBn.  and  charge  same  to 
him,  (Fields.)  Witness  thereupon,  believing 
t lie  order  to  be  genuine,  paid  the  defendant 
•15.  Fields  testiQed,  in  effect,  that  defend- 
ant applied  to  him  to  become  surety  for  him 
foe  the  purchase  money  of  a  oofB  n .  The  wit- 
ness refused,  upon  the  plea  that  be  had  al- 
ready paid  two  surety  debts,  and  would  incur 
no  more.  He  then  advised  defendant  to  ap- 
peal to  Killingsworth  for  help.  Defendant 
left,  and  afterwards  returned,  and  told  wit- 
ness that  he  got  the  money  from  Killings- 
worth,  and  in  a  few  days  would  send  the 
amount  to  witness,  to  pay  Killingsworth. 
Witness  advised  him  to  send  it  direct  to  Kil- 
lingsworth. The  witness  did  not  sign  an  or- 
der on  Killings  worth  for  any  sum  of  money 
payable  to  defendant,  nor  did  he  authorize 
defendant  to  sign  his  name  to  such  an  order. 
A  number  of  witnesses  testiQed  for  the  d^ 
fense  that  the  defendant  was  an  ignorant 
and  illiterate  man,  wbo  could  neither  read  toox 
write. 

R.  B.  Levy,  for  appellant.  Atst.  At^. 
Qen.  Davidson,  for  the  State. 

WiLLSON,  J.  This  conviction  is  for  the 
forgery  of  an  order  In  writing,  purporting  to 
be  the  act  of  one  Fields.  We  think  a  new 
trial  should  have  Y>een  awarded  the  defend- 
ant, because  of  the  absence  of  the  witness 
Bryant   Thompson,    whose   testimony,     we 
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think,  was  material,  and  probably  true.  De- 
fendant made  a  first  applioation  for  continn- 
ance  to  enable  him  to  obtain  said  testimony, 
In  which  he  showed  that  he  had  used  reason- 
able diligence  to  have  said  witness  present  at 
the  trial,  which  application  the  court  over- 
ruled. It  is  stated  in  said  application  that 
defendant  expected  to  prove  by  said  witness 
that  be  beard  Fields  authorize  defendant  to 
obtain  from  Kiliingsworth,  the  drawee  of  the 
alleged  forged  order,  91&>  the  amount  named 
in  said  order,  on  the  credit  of  him,  (the  said 
Fields.)  This  testimony  would  be  material 
in  several  asjiects:  (1)  As  tending  to  show 
that  defendant  had  lawful  authority  to  make 
said  order,  or  had  good  reason  to  l)elieve,  and 
actually  did  believe,  that  In  obtaining  the 
money  from  Kiliingsworth  he  acted  under 
sufficient  authority.  (2)  As  tending  to  show 
that  in  the  transaction  he  acted  without  an 
intent  to  injure  or  defraud.  (8)  As  tending 
to  show,  in  connection  with  other  evidence 
adduced  on  the  trial,  that  the  order  was  gen- 
uine; that  the  same  had,  in  fact,  been  exe- 
cuted by  the  said  Fields.  It  cannot  l>e  said, 
in  view  of  the  evidence  on  the  trial,  that  said 
absent  testimony  is  not  probably  true. 

We  are  further  of  opinion  that,  under  the 
peculiar  facts  of  this  case,  the  oonrt  should 
have  instructed  the  Jury,  in  accordance  with 
article  441  of  the  Penal  Ck>de,  to  the  effect 
that  if  the  defendant,  in  making  said  order, 
if  he  did  make  it,  acted  under  an  authority 
which  he  had  good  reason  to  believe,  and 
actually  did  believe,  to  be  sufficient,  he  was 
not  guilty  of  forgery,  thongh  the  authority 
was  in  fact  insuflBcient,  and  void.  This,  we 
think,  was  a  part  of  the  law  of  this  case; 
there  being  some  evidence  tending  to  show 
that  Fields  had  authorized  the  defendant  to 
get  the  money  from  Kiliingsworth,  on  his 
(Fields')  credit,  and  it  being  shown,  also, 
that  defendant  was  ignorant  and  illiterate, 
and  may,  therefore,  have  reasonably  believed 
that  such  authority  justified  the  making  of 
the  order.  Upon  the  whole  case,  as  pre- 
sented in  the  record,  we  are  impressed  with 
the  (relief  that  the  ends  of  justice  will  be  best 
subserved  by  according  to  the  defendant  an- 
other trial.  The  Judgment  is  reversed,  and 
the  cause  remanded. 


GiBBEL  e.  Statb. 
{Cowrt  of  Appeals  cf  Texas.    Nov.  2, 1889.) 

HoMiciss— ImicTKniT— Smji  or  CSouxt— B>l*- 
DanNSB — ^IXBANrrr. 

1.  Const  Tez.  art,  5,  $  1,  provides  that  the  crim- 
inal district  court  of  OaJveaton  and  Harris  coun- 
ties shall  contlone  until  otherwise  provided  by  law. 
Act  July  S8, 1870.  cresting  the  court,  was  entitled 
"An  act  to  orgsnixe  and  define  the  powers  of  the 
criminai  district  court  in  and  for  the  counties  of 
Qalveston  and  Harris,  and  to  prescribe  the  duties 
thereof,"  and  In  section  8  It  was  provided  that  the 
ooort  in  each  oonn^  sbonld  have  a  seal,  with  the 

words,  "  Criminal  District  Court  of county. " 

Seld,  that  an  indictment  presented  in  the  oourt  sit- 
ting tai  Galveston  county  was  properly  entitled  "  In 
the  Oiminal  District  Court  of  Qdveston  County. " 

9.  An  indictment  sufficiently  charges  murder 


that  aUe«es  the  killing  upon  "malice  afore- 
thought; "  it  need  not  allege  express  malice. 

8.  Nor  need  it  allege  the  particular  part  of  the 
body  where  the  mortal  wound  was  infiloted. 

4.  Rev.  St.  Tex.  art.  8033,  requires  that  the  dls- 
trictoourt  shall,  at  each  term,  appoint  jury  commis- 
sioners, who  shall  select  jnrors  to  serve  during  the 
several  weeks  of  the  succeeding  term,  and  that  the 
said  commissioners  shall  certify  the  several  lists  of 
names  to  be  the  lists  drawn  by  them  for  the  said 
several  weeks,  which  lists  shall  be  sealed  in  sepa- 
rate envelopes,  indorsed, "  Lists  of  Petit  Jurors  for 

the Week  of  the Term  of  the 

Court  of County. "  Defendant's  motion  to 

quash  the  special  venire  was  based  upon  the  fact 
that  the  several  lists  were  headed  "Lists  of  Jurors 
for  the  April  Term, "  Instead  of  properly,  the  May 
term.  The  bill  of  exceptions  did  not  show,  nor  did 
it  otherwise  appear,  that  the  envelopes  inclosing 
said  lists  were  not  properly  indorsed.  Held  that, 
as  the  statute  does  not  require  the  "  headingsof  the 
lists"  to  be  indorsed  in  Uke  manner  as  the  envel- 
opes, the  presumption  obtained  in  favor  of  the 
proper  return  of  the  lists. 

6.  Act  April  4,  1889,  permitting  defendants  to 
testify  in  their  own  behalf,  contained  an  emergen- 
cy clause,  but,  failing  of  the  essential  two-thirds 
vote  on  the  passage  of  the  act,  the  emergency 
clause  did  not  become  operative,  and  the  act  did  not 
take  eSect  until  90  days  after  the  adjournment  of 
the  legislature.  Held,  that  it  was  not  error  to  re- 
fuse to  permit  the  defendant  to  testify  in  his  own 
behalf,  on  a  trial  occurring  before  the  90  days  bad 
expired. 

6.  Nor  was  it  error  to  refuse  to  oontinae  the 
case  so  as  to  give  defendant  the  benefit  of  that  act 

7.  A  proposed  juror  stated  on  his  «oir  dire 
that  be  was  prejudiced  In  favor  of  defendant,  but 
ttiat  he  oonld  find  a  verdict  upon  the  evidence 
alone.  Held,  that  the  oonrt  properly  sustained  the 
state's  challenge  for  cause. 

8.  Statements  made  by  defendant  three  hours 
before  the  homicide  were  not  admissible  in  his  be- 
half as  part  of  the  ret  geeta. 

9.  The  fact  that  irrelevant  and  immaterial  evi- 
dence was  admitted  for  the  state  without  objection 
by  the  defense  affords  no  reason  why  the  same 
character  of  evidence  shonld  be  admitted  for  the 
defense  over  the  state's  objection. 

10.  The  defense  proved  that,  shortly  before  the 
homicide,  the  deceased  declared  that  ne  had  sus- 
tained illicit  relations  with  defendant's  former 
wife,  which  was  the  reason  for  the  hostility  exist- 
ing between  him  and  the  defendant  Held,  tiiat  it 
was  proper  to  permit  the  state,  in  rebuttal,  to 
prove,  by  the  defendant's  divorced  wife,  that  she 
bad  never  had  improper  relation*  with  deceased, 
and  that  defendant  had  never  ohAiged  her  with  nor 
suspected  her  of  such  relations. 

11.  The  charge  with  reference  to  the  right  of  an 
officer  to  use  a  deadly  weapon  upon  an  arrested 

Sarty  In  his  custody,  only  when  in  the  necessary 
efense  of  his  own  person  from  serious  bodily  in- 
jury then  about  to  be  Inflicted  upon  him  by  such 
prisoner,  is  not  obnoxious  to  the  objection  that  it 
based  the  right  of  self-defense  upon  tlie  actual  ex- 
istence of  danger,  and  not  upon  its  reasonable  ap- 
pearance. 

12.  The  defense  Interposed  the  plea  of  general 
and  not  partial  insanity.  A  witness  for  the  defense 
having  testified  to  facts  upon  which  he  based  his 
opinion  that  the  defendant  was  insane,  the  state, 
on  cross-examination,  asked  him  whether  In  his 
opinion  the  defendant  knew  right  from  wrong. 
The  defense  objection  that  the  question  was  too 
general,  and  that  it  should  have  been  restricted  to 
the  defendant's  mental  capacity  and  knowledge  as 
to  the  right  and  wrong  of  the  particular  act 
charged,  was  overrnled.  Held,  that  while  the  re- 
striction would  be  proper,  whether  general  or  par- 
tial insanity  be  the  plea,  the  ruling  of  the  court 
was  not  reversible  error,  as  it  was  not  shown  that 
defendant  was  injured,  or  that  he  was  not  permit- 
ted to  examine  the  witness  with  reference  to  the 
particular  act  charged. 

18.  It  is  proper  to  charge  that  to  establish  the 
defense  of  insanity  it  must  be  dearly  proved  tliat 
at  the  time  of  committing  the  act  the  defendant 
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vn»Uboring  nnder  wo^defMt  Qtyeag«m«»not,-%a 
know  tlM  natuce  aad  ora»U^  of  tba  aeV  be  wm  da< 
1p«  K.  U  taodld  kn»w  itk  ttat  b«  did  not  know  It 
■was  wrOBC> 

.  Appeal  from  crtiQlnal  dittrtot  ooort,  Gai.- 
Teaton  county;  ChsysLxecD,  Judge. 

Edward  Giebel  wm  conrlcttd  o*  the  miip- 
4er  of  Robert  CrRWford  la  the  second  de- 
cree, and  appeals. 

Upon  the  issoe  of  inaanfty  the  court 
45liarged  tire  jury  as  fbBows :  "Every  man  is 
presumed  to  be  sane  until  the  contrary  ^i- 
pears  to  the  jury  teying  him.  He  is  pr»- 
sumed  to  entertain,  nntil  this  appears,  a  suf- 
ficient degree  of  reason  to  be  responsible  for 
his  acts;  and,  to  establish  a  defense  on  the 
ground  of  insanity,  tk  mnst  be  clearly  proved 
that,  at  the  time  of  committing  the  net,  de* 
fendant  was  laboring  under  such  defect  of 
ceason  from  diseaae  of  the  mind  as  not  to 
iinow  the  nature  and  qintllty  of  the  act  he 
was  doing,  or,  tf  he  did  know  it,  he  did  m>t 
know  he  wws  doing  wrong;  that  is,  that  U» 
did  not  know  the  difference  between  rigfat 
and  wrong  w  to  the  partlcithir  act  charged 
^ain^  him,.  The  insanity  must  have  ex- 
isted at  the  very  commission  of  the  oftcnaoi, 
ttni  the  mlvd  mnst  hate  been  so  dethroned 
of  reason  as  to  deprive  the  defendant  of  the 
knowledge  ot  the  right  and  wrong  as  U»  tb«- 
pariicalar  uct  done.  *  *  *"  As  a.  part 
Of  the  law  of  seff'^efense,  the  eotirt  also 
<Uiarged  as  -follows:  "An  officer  who  has 
OMde  SBcb  arrest  has  nn  right  to  use  a  deadly 
weapon  upon  the  person  ss  armsted;  aftw' 
liis  arrest,  or  at  any  time,  ejroept  it  be  In'the 
uecAssary  defense  of  hia  own  peEson  from 
flotne  sertoos  faisdUy  injiltry  tdifln  abonb  to  be 
indicted  upon  him  by  anrfi  prrsoner.  Behas 
O0  right  to  talce  the  life  of  the  pers<«  ar- 
iMtedt  or  sbCNtfetD  be  .arrested*  evea  thougk 
strahpersfm-'  fMisM  sttoh  aiVeM,  Mnless  thei 
lite  of  tiie  Wccr  Is  endangereil  by  the  iisri,  or 
attempted  'us%  of  auch  -  f M'ce  by  the  petson. 
arrested  or  iikant  tabe«rrated,  ■•  to  oivat« 
fh  him  Jast  gitftrnKf  tb  fear  that  bis  oWn  ItfB' 
wlU  be  taken.. or  that  be  vlUsulIer  great 
badily  injury  thereby."        ...  > 

-  y.  B.  di  -O;  I.  8Mbb»,  f or  «pp(aian«>  'Aitjf, 
Gen.  Dattdson,  for  the  State. 

•  WmTB,  P.  J.  1.  In  hlfl  metion  to  ^lash, 
the  defendant  excrepted  to  the  suHIcfeacy  of 
tibe  indio(<n«ot.  both  «» to  it»  form  aod  snb- 
4tan«e.  As  to  its  fontoi ,  "  beeacne  It  dues  not 
appear  to  have  been  presented  lu  the  proper 
court,  to-wit,  the  crimiual  district  court  of 
Qaivestonand  Harriscouttties."  On  its  face 
it  fs  stated  that  the  same  was  piresented  *in 
tlie  criminal  district  court  of  the  county  of 
Galveston,  state  of  Texas."  It  is  insisted 
that  there  is  no  such  conrt.  Section  1,  art. 
5,  of  the  constitution,  to  which  we  are  cited 
in  support  of  this  position,  simply  provides 
that  the  criminal  district  court  of  Galrpston 
and  Harris  connties  shall  Continiie  with  the 
district  jurisdiction  and  organization  now  ex- 
isting by  law.  until  oLlierwise  provided  by 
law."    The  act  of  tlie  legislature  ereating 


IlsaU  court  «Mr««()f(red.«iHya8»lS7q,!aMI: 
WMiftiJktittod'  "An  a«t  ta.ci«g«Qiz«  «ad,  ddtaa 
Un-  pftvow  Pf  tho.  cirtauaa;^  distidot:«OQit  ia. 
and  (or:  tttaoonatlea  of  4ib)-vertcm  and  Hatrii^ 
andtaiimsaribe.the  dutlfM  ^thereof."  (fbacb. 
D^  aft, 6136  etseq,)  l«4M)|4«atit  la  bo- 
wlNarededared  that  tbfl  aano^oC-  (Ike  ooatt 
3lM)nMi..b«  tlM,"OclfniiMl.I)totriflt  X}auct  «f. 
Qalroatoa  AOd  Harris  (JkiURtiM."  That  sock 
WM  not  intended  t»b«.the  name.oC  tho  court, 
and  tbab  it  mm  intended  that.tbe  aameof  the 
parUoular  pwutishonld  be  Aetamrined  by  the 
oonnty  nanMB;  of  either  :ef  the  eountios  in 
wbieli  thtooart  proceeding  was  4>bi1  or  aea- 
sion  kM,  «t.ia.tbe:<»flB  in  otber  dtotncts  conn- 
posed  of  aMireithaa.,o««  «Minty«  i«>  ,wa  thijik. 
atanifeatiy  apparAiit  front  tbe  thlni  Beetion  o£ 
the  act  of  JulyjSSh  1H70.  wUkk  pimvidea  tbab 
"Umsaid  court  la  each  county  RtoU'.iiave  a 
a«ai«iap|ilBr  t]o  th«a«pf  Utodiatrfa^oaortt  witk- 

Uio  words,  *  CUininal  DilstxieiGoiict oC  >~* 

Gonnty,!  "i«tcii  ItnertainlyaBHorieoiildteve 
bflOB  iatonded  tkift  *»it)  iaattiit,.wtmB:8Hting 
ia  either  «q«nty.«l^o«}d  tmva  jubsibKftiqn  at 
anA  ti7  cases  iroiti  botk  ;oouHli«».  ijidiMcioi- 
lnal»lgr.^  .Woave  oC.opioioa  ihabitho'jiKiBde. 
"The  Qn«lna«l  Dittaet.Cteurbof  tbaOouDlar. 
of  ;GMvestQn»*  or.  /^Tte  Gdnlml  Diattfct 
CoiMtiol  jaatr«)ton.CouBt|."i.weR)d.eUiti«r  be 
proper  «ad  mia«ieat^  theaatmofitaid  oowtii 
wbAR'hoU  InQalitrastifta  couaty.  >  YUs  olsileer 
tlpn>;t4i«r«fpis<  to  .feh«:fflnai  aad.auiaQer  oC 
tlie  .p«n«BtmeqtiBl:th»  intllpttiwAU  iwaawMlx 
aut<n\«cit.iaad)WaA.p(opeiilyi(VMrulod. 

Appfdiantts  lotoieeUoMlorMilislMoe  wera 
"bMat«ie:tbfl  lindietnttntitoeftiiet  ebwsp  ox- 
^Bss^^ualicet,  tecaiMe  Jtt 'doc»neti  pkMVO:  tnoiy 
dart  MBdibOnauoeiitjcloescnotiStRitewberAi  up-r 
c«i,theta)4F  0Ctlie<dN0(aMdif>tihi»'iaM«e«n4 
wasAnaietad.^'  .a?li»4»diiitine»t(iS08»il.:boiihi 
ia  fonoa  #nd  aubstanoe.  .;iUt^i*Mi'n0t  >aoc«o!; 
sary.toiaUtgp  ^hittitke  Mti  >fM».Qpc(noii^ 
witti:  "flMprsM  jaaiiflott"  .■'■M  mm  aoAcianb 
titatit  WM  i«}]«9edi  to  batHi>k««nid(KW  w<Ub. 
tm^MoMAfpwikkonghtr?  BMi«Ck)«e<iact,  eOfii 
WiHsdtn,  .I6i!iin».  .PwiBft:Mi(o9j  36a.:.Sit»s 
SbftcpB'BiQu»k.l7  XiB««Al>9»w&*i>d(»«UioB* 
iMesodlutedi  WillBOa<-.C3(te.!8t>:§,MiiSk.:  ib 
was  taot,*a«l'ki'not  necesaeigR  to  BUsgo  te< 
irkalifM!j<io«<aeipnrtion  ottka  ibdd;!.tto  vatt- 
tal  wound  WM  inflicted.  .ffTiUiBnwnv.iStBkW 
2  Tex.  App.  255;  Williams  v.  State,  3  Tex. 
App.  123.  Neither  of  these  objectJona  for 
substance  were  well  taken,  and  the  court 
properly  overrtiled  them."      '  ■ 

t.  DsCemlttnt  inoved>  tb  <««dat«>aiid  )tet 
asJdetlM  aptcial  i»n<rs,Twkiefa  motkw  .ma 
also  overruled'.  A«  ^koWn  by  Itie  minates  of 
the  court  at  the  Msreh  term,  commissfoiierB 
were  appointed  Xit  select  jurors  for  the  Hay 
term,  wbieh  wa»  the  next  tuooeediag  twm. 
By  InadTertenee  in  headiag  the  sevwal  lists 
of  the  jurors  selected,  these  commissioners 
wrote"AprilTena."i«8teadof  "May  Term," 
and  so  returned  in  the  Sealed  enVetope  die* 
Uvered  lythem  to  the  Judge.  There  being 
no  April  term  of  the  said  court.  It  Is  Insisted 
that  the  list  could  not  legally  be  used  for  the 
May  term,  or  any  other  terA,  becauae  the  atat- 
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ntprcqaires  expressly  that  the  "flevenil  lints  of 
names  drawn  shall  be  certified  under  the 
hands  of  the  commiasionets  to  be  the  lists 
drawn  by  them  for  said  several  weeks,  and 
(hall  be  sealed  up  in  separate  envelopes,  in- 

doned:    "List  of  Petit  Jurors  for  the 

Week  of  the Term  of  the Court  of 

County."  Be V.  Ut.  art.  3082.  In  sub- 
stance the  contention  is  that  the  jurors  must 
be  selected  for  the  term  at  which  they  are  to 
serve,  and  that  "the  lists"  must  show  the 
term  precisely  for  which  they  have  bben  se- 
lected, or  else  the  jury  will  bean  Illegal  one. 
As  before  stated,  the  minutes  of  the  court 
show  that  the  commissicmers  were  selected  to 
draw  Jurors  for  the  May  term,  and  the  bill 
of  exceptions  recites  that,  after  the  perform- 
ance of  this  duty,  they  came  into  court,  "and 
delivered  to  tlie  judge  of  the  court,  in  sexlei 
envdopes,  the  lista  of  persons  selected  by 
them  to  serve  as  grand  and  petit  jurors  nt 
the  next  May  term  of  this  court"  It  is  not 
stated  nor  shown  anywhere  in  the  bill  of  ex- 
eeptions  that  these  envelopes  were  not  in- 
doned  properly  as  to  the  lists  of  jurors,  and 
propwly  as  to  the  term  of  the  court.  It  is 
only  objected  that  the  wrong  terra  was  stated 
in  the  "heading  of  tbn  lists"  sealed  up  in  the 
envel(q>es.  The  presumption  is  that  the  en- 
velopes were  properly  indorsed,  notwith- 
standing the  "headings  of  the  lists"  inside 
made  the  mistake  as  to  the  month  in  which 
the  next  term  was  to  be  held.  If  the  sealed 
enveliqtes  were  properly  indorsed,  then  that 
indorsemfflit  would  correct  the  mistake  or  in- 
a<lverten«ie  made  on  the  headings  of  the  lists. 
Moreover,  the  statute  does  not  require  the 
"headings  of  the  lists"  to  be  indorsed  In  the 
same  manner  as  the  envelopes  are.  As  pre- 
sented in  the  bill  of  exceptions,  no  legal  re- 
quirement appears  to  have  been  neglected  or 
omitted  in  the  matter  complained  of. 

3.  It  la  insisted  that  the  court  shonid  have 
granted  defendant's  application  for  continu- 
ance to  the  next  term  of  the  court,  in  order 
to  enaltle  defendant  to  testify  as  a  witness  in 
his  own  behalf,  under  the  provisions  of  the 
act  of  the  legishiture  approved  April  4, 1889, 
authorizing  and  permitting  a  defendant  in  a 
criminal  action  to  testify  in  his  own  behalf. 
Gen.  Laws,  21  Leg.  p.  87.  Defendant  also 
proposed  to  testify  in  the  case,  and  the  court 
refused  him  tlie  privilege.  His  oontention 
on  the  last  point  is  that  the  bill  contains  an 
emergency  clause,  and  expressly  enacts  in 
the  body  of  the  bill  that  "this  act  take  effect 
from  its  passage."  By  the  thirty-ninth  sec- 
tion of  article  8  of  the  constitution  it  is  de- 
clared that  "no  law  passed  by  the  legislature, 
except  the  general  appropriation  act,  shall 
take  effect  or  go  into  force  until,  90  days  aft- 
er  the  adjournment  of  the  session,  at  which 
it  was  enacted,  unless  in  case  of  an  emer- 
gency, which  emergency  must  be  expressed 
in  a  preamble,  or  in  the  body  of  the  act,  the 
legislature  shall,  by  a  vote  of  two-thirds  of 
all  the  members  elected  to  each  house,  other- 
wise direct,  and  said  vote,  to  be  taken  by  yeas 
and  nays,  entered  upon  the  journals."  In 
T.12s.w.no.22— 38 


the  publication  of  this  act  It  is  shown  that 
the  same  did  not  receive  the  vote  of  two- 
thirds  of  the  members  elected,  and  cons^ 
quently  the  emergency  clause  did  not  become 
operative  so  as  to  take  it  out  of  the  general 
rule  that  90  days  must  elapse  after  adjourn- 
ment before  the  act  became  effeciive.  The 
session  was  adjourned  on  the  6th  day  of  April, 
and  the  law  did  not  go  into  effect  until  the 
6th  day  of  the  following  July.  This  trial 
took  place  on  the  23d  day  of  May,  1889;  and. 
the  law  not  having  gone  into  effect,  defend- 
ant could  not  claim  and  was  not  entitled  to 
the  benefit  and  privileges  it  afforded.  Nor 
was  he  entitled  to  have  bis  case  continued 
until  said  act  should  become  operative  in  or- 
der that  he  might  avail  himself  of  the  rights 
it  accorded. 

4.  One  A.  Boemer,  summoned  as  one  of 
the  special  venire  men,  on  his  examination 
answered,  under  oath,  that  he  had  a  bias  in 
favor  of  defendant,  though  he  stated  that 
such  bias  would  not  prevent  him  from  "try- 
ing the  case  fairly  and  impartially  as  between 
thK  state  and  defendant."  He  was  chal- 
lenged for  cause  by  the  prosecution,  and  the 
challenge  was  sustained  by  the  court.  There 
was  no  error  in  this  ruling.  Code  Crim.  Proc 
art.  636,  subd.  12;  Mason  ▼.  State,  16  Tex. 
App.  534;  Pierson  v.  State,  18  Tex.  App. 
521.  No  injury  is  shown,  and  no  objection- 
able juror  was  forced  upon  tbe  defendant. 
Loggina  v.  State,  12  Tex.  App.  65;  Bold- 
ing's  Case,  23  Tex.  App.  178,  4  S.  W.  Rep. 
579;  Henning's  Case,  24  Tex.  App.  815. 6  S. 
W.  Rep.  137. 

5.  An  exception  was  saved  by  defendant 
to  the  refusal  of  the  court  to  allow  him  to 
prove  by  bis  witness  Cossar  "statements 
made  to  him  by  defendant  three  hours  be- 
fore the  homicide,  as  to  threats  that  had  been 
made  by  deceased  against  defendant  on  that 
day,  and  the  further  statement  that  deoeased, 
on  the  same  day,  assaulted  defendant  with  a 
knife.  This  was  offered  as  part  of  the  res 
geeta.  Statements  of  defendant,  made  three 
hours  before  the  homicide,  were  not  res 
getUg  as  to  tbe  homicide,  and  were  not  ad- 
missible as  evidence  in  his  behalf.  To  be  ad- 
missible as  ret  gesta,  the  declarations  must 
stand  in  immediate  causal  relation  to  the  act, 
and  become  part  either  of  the  action  imme- 
diately producing  it,  or  of  the  action  wliicb 
it  immediately  produces. "  Bradberry 's  Case. 
22  Tex.  App.  273,  2  S.  W.  Bep.  592.  A  de- 
fendant cannot  make  evidence  for  himself  by 
his  acta  and  declarations,  which  were  not 
part  of  the  ree  gesta.  Willson,  Crim.  St.  § 
1047.  Again,  the  oodrt  refused  to  permit 
the  defendant  to  prove  by  bis  witness  Henry 
Bee,  who  was  a  policeman,  that  the  meinbera 
of  deceased's  family  had  requestfd  the  wit- 
ness to  keep  the  deceased  frum  their  liouse, 
as  they  were  afraid  of  him.  Tbia  Ok^stimony, 
it  was  claimed,  was  in  rebuttal  to  evidence 
brought  out  by  the  state.  We  find  no  evi- 
dence in  the  record  to  which  this  eviiience 
could  properly  be  called  rebutting  evidence. 
That  tbe  state  might  have  been  permitted. 
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without  objection  from  defendant,  to  elicit 
immaterial  and  irrelevant  testimony  in  line 
or  iceeping  with  that  proposed,  is  no  reason 
why  irrelevant,  immaterial,  and  incompetent 
evidence  for  defendant  should  be  admitted 
when  promptly  and  properly  objected  to  by 
the  state. 

6.  Defendant's  witness  Beissner  testiBed 
to  facts  upon  which  he  based  his  opinion thiit 
defendant  was  insane.  On  cross-examina- 
tion the  prosecution  asked  him  whether,  in 
his  opinion,  defendant  knew  right  from 
wrong.  The  question  was  objected  to  by  de- 
fendant beciiuse  too  general;  that  the  Inquiry 
should  be  restricted  and  limited  to  defendant's 
mental  capacity  and  knowledge  as  to  the 
right  and  wrong  of  the  particular  act  charged. 
In  Carter's  Case,  12  Tex.  500,  cited  by  appel- 
lant's counsel,  it  was  held  that  the  question 
in  cases  of  insanity  is  whether  the  defendant 
was  capable  of  distinguishing  right  from 
wrong,  which  capacity  is  necessary  for  the 
existence  of  a  criminal  intent.  In  cases  of 
partial  insanity,  the  question  is  whethfr  the 
defendant  was  capable  of  distinguishing  right 
from  wrung  in  the  particular  connection  in 
which  the  unlawful  act  was  done.  The  ef- 
fort upon  this  defense  was  to  establish  gen- 
eral, and  not  partial,  insanity.  General  in- 
sanity renders  the  party  wholly  irresponsible 
for  his  acts,  and  general  proof  as  to  a  knowl- 
edge of  right  and  wrong  is  an  appropriate 
test.  In  cases  of  partial  insanity,  the  inquiry 
must  be  more  particularly  directed  to  the 
menial  stattu  at  the  time  of  and  with  refer- 
ence to  tlie  particular  act  charged.  This  Is 
with  reference  to  the  cliaracter  of  the  evi- 
dence adduced  in  support  of  or  in  refutation 
of  the  truth  of  the  plea.  When  the  court  is 
charging  the  jury  in  a  case  when  the  plea  is 
interposed,  whether  the  issue  be  general  or 
only  partial  insanity,  the  test  is  whether  the 
defendant  knew  the  right  or  wrong  as  to  the 
particular  act  charged,  and  such,  it  seems, 
should  and  must  be  the  nature  of  the  instruc- 
tion. Thomas  v.  State,  40  Tex.  60;  Erwin 
V.  State,  10  Tex.  App.  700;  Willson.  Ciim. 
St.  §  81.  In  this  case  it  has  not  been  made 
to  appear  that  the  question  asked  and  the  an- 
swer thereto  were  illegal  or  objectionable,  or 
that  defendant  has  in  any  manner  been  in- 
jured. It  does  not  appear  that  the  defendant 
was  denied  the  right  to  examine  the  witness 
fully  as  to  defendant's  knowledge  of  right 
and  wrong,  with  reference  to  the  very  par- 
ticular act  witli  which  he  was  charged. 

7.  Defendant  proved  by  his  witness  De 
Four  and  others  that,  shortly  before  the  hom- 
icide, the  deceased,  Crawford,  had  boasted 
that  he  (deceased)  had  had  carnal  intercourse 
with  the  defendant's  former  wife,  and  that 
he  had  assigned  that  as  the  reason  of  the  ani- 
mosity and  hostility  between  them.  To  meet 
this  evidence  the  prosecution  was  permitted 
to  prove  by  Mrs.  Bathman,  defendant's  di- 
vorced wife,  (wlio  had  been  divorced  in  Octo- 
ber prior  to  the  killing,  which  occurred  in 
December,)  that  defendant  had  never  charged 
her  with  nor  suspected  her  of  improper  rela- 


tions  with  deceased.  Objection  to  this  evi- 
dence was  that  it  was  Irrelevant,  and  not  in 
rebuttal  of  any  evidence  introduced  by  the 
defense.  We  are  of  opinion  that  the  evi- 
dence was  relevant,  and  in  rebuttal  of  de- 
fendant's witnesses,  and  was  not  inadmissible 
upon  the  ground  of  objection  urged  to  it. 
The  statutory  inhibition  against  husbAtid  and 
wife's  testifying  to  communications  had  be- 
tween the  parties  wliile  the  marriage  relation 
subsisted  (Code  Crim.  Proc.  art.  7^)  was  not 
urged  as  an  objection  to  the  evidence. 

8.  Special  instructions  were  requested  to 
be  given  the  jury  upon  the  law  of  man- 
slaughter, accidental  or  negligent  homicide, 
and  insanity,  which  were  refused.    No  charge 
was  given  by  the  court  upon  manslaugiiter 
or  accidental  and  negligent  homicide.    As 
to  manslaughter  and  negligent  homicide,  we 
are  of  opinion  that  in  no  phase  ai  the  evi- 
dence are  such  issues  fairly  and  legally  raised, 
and  the  court  did  not  err  in  refusing  to  give 
such  instructions.    As  to  aocidentol  homi- 
cide, the  court  expressly  charged  the  jury 
that,  in  order  to  convict,  they  must  find  that 
the  killing  was  intentionally  done,  and,  in 
the  light  of  the  facts,  this  was  sueScient. 
Upon  the  question  of  insanity,  the  charge 
was  in  the  language  of  approved    forms. 
Clark  V.  State,  8  Tex.  App.  350;  Smith's  Osse, 
22  Tex.  App.  817,  3  S.  W.  Rep.  684;  WiU- 
son,  Crim.  Forms,  No.  715.    It  is  insisted 
that  the  instruction  is  erroneous,  andaeharge 
upon  the  degree  or  measure,  if  not  npon  the 
weight  of  evidence,  in  that  it  requires  the 
insanity  to  be  clearly  proved  to  establish  a 
defense  on  that  ground.    This  identical  po- 
sition is  discussed  and  settled  in  support  of 
the  instruction  in  Smith's  Case,  19  Tex.  App. 
111.    In  People  v.  Hamilton,  62  Cal.  377, 
the  supreme  court  of  California  say:  "In  the 
connection  in  which  the  words  are  used  to 
say  that  insanity  must  be  'dearly  estab- 
lished,' is  not  to  say  that  the  evidence  must 
more  than  preponderate,  but  only  that  the 
preponderance    must    be    plainly  apparent. 
Such  must  be  the  casein  every  instance  where 
the  affirmative  of  an  issue  is  sought  to  be 
established,  and  a  peculiar  presumption   be 
overcome.    There  may  be  a  greater  or  less 
degree  of  lucidity,  but   the  preponderance 
must  be  distinctly  perceptible.    *    *    *     In 
civil  cases  fraud  is  proved  by  a  preponder- 
ance of  the  evidence,  yet,  inasmuch  aa  the 
law,  to  the  credit  of  human  nature,  presumes 
that  men  are  often er  honest  than  dishonest, 
the  pre{)onderance  must  clearly  appear.   Thus 
only  can  the  fact  of  fraud  or  insanity  be  *  sat- 
isfactorily proved.'"     Under  the  rule   now 
well  settled  in  this  state,  "to  render  hia  plea 
of  insanity  available  as  a  defense  it  devolves 
upon  an  accused  to  establish  his  insanity  by 
a  preponderance  of  evidence,  to  the  satisfac- 
tion of  the  jury."    Leache's  Case,  22  Tex. 
App.  281,  3  8.  W.  Rep.  539. 

Upon  the  law  of  self-defense  we  are  «tf 
opinion  that  the  charge  of  the  court  was  as 
fall  and  explicit  as  the  facts  demanded.  That 
portion  of  it  with  reference  to  the  right  of  an 
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ofltoer  to  use  8  deadly  weapon  npon  an  ar- 
rested party  in  his  custody,  only  when  in  the 
necessary  defense  of  bis  own  person  from 
serious  bodily  injury  then  about  to  be  inflict- 
ed upon  him  by  such  prisoner,  is  not.  In  our 
opinion,  obnoxious  to  the  objection  urged 
that  It  bases  the  right  of  self-defense  vCpon 
the  actual  existence  of  danger,  and  not  upon 
its  reasonable  appearance.  Tlie  whole  doc- 
trine of  self-defense  rests  upon  the  compre- 
hensive principle  of  reasonable  necessity,  and 
appsirent  reasonable  necessity  is  the  whole 
law  of  defense.  It  is  the  right  to  do  what- 
ever is  reasonably  necessary  to  be  done  in 
warding  ofT  or  avoiding  serious  injury,  un- 
der the  circumstances  of  the  case.  Weaver 
T.  State,  19  Tex.  App.  548.  The  defense 
must  appear  necessary,  whether  it  arises  from 
real  or  apparent  danger. 

We  have  discussed  all  the  questions  raised 
and  so  ably  presented  in  the  brief  of  counsel 
for  appelUnt,  and  upon  the  voluminous  rec- 
ord submitted  in  the  case  we  have  found  no 
reversible  error.    The  judgment  is  affirmed. 


Alexander  e.  State. 
{Cawrt  of  AppeaU  of  Texa*.    Nov.  0, 1880.) 

FOKOBBT. 

1.  Pen.  Code  I'ex.  art  4S1,  provides  that  "he  is 
guilty  of  forgery  who,  withont  lawful  anthoritr, 
and  with  intent  to  injure  or  defrand,  shall  make  a 
false  instrument  in  writing,  purporting  to  be  the 
act  of  another,  in  such  manner  that  the  false  in- 
strument, so  made,  wonld  (if  the  same  were  true) 
*  *  *  havetransferred,  or  In  any  manner  have  af- 
fected, any  property  whatever."  Article  488  of  the 
same  Code  provides  that,  "by  an  instrument  which 
would  'have  transferred,  or  in  any  manner  have  af- 
fected,' property.  Is  meant  every  species  of  convey- 
ance or  andertaldng  in  writing  which  supposes  a 
right  In  the  person  purporting  to  execute  it  to  dis- 
pose of  ,or  change  thecharacter  of ,  property  of  every 
ktaid,  and  whios  can  have  such  elEeci  when  genu- 
ine. "  An  alleged  forged  instrument  read  as  fol- 
lows: "Mrs.  A.  C.  Neal:  Please  send  my  diploma 
to  me  by  this  young  man.  W.  TV.  Wolfs  : "  the  di- 
ploma referred  to  neing  an  instrument  issued  to 
W.  W.  Wolfe  by  an  educatiooal  Institution.  Held, 
that  that  being  such  an  Instrument  which,  If  true, 
would  have  transferred  the  possession  of  property, 
it  was  a  proper  subject  of  forgery. 

8.  The  indictment  set  out  the  instmment  as 
follows:  "Urs.  A.  U.  Neal:  Please  send  iny  diplo- 
ma to  me  hy  this  young  mao^meaning  T.  S.  Alex- 
ander.) [Signed]  W.  W.  Wolfb."  BeJd,  that 
the  words  in  parenthesis,  inserted  by  the  pleader 
by  way  of  innnendo,  do  not  constitute  a  variance, 
and  the  instrument  was  properly  admitted  in  evi- 
dence. 

Appeal  from  district  coart.  Bosk  county; 
J.  H.  Wood,  Special  Judge. 

T.  S.  Alexander  was  convicted  of  forgery, 
and  appeals.  The  indictment  was  brought 
under  Fen.  Code  Tex.  art.  431,  which  pro- 
vides that  "he  is  guilty  of  forgery  who,  with- 
out lawful  authority,  and  with  intent  to  in- 
jure or  defraud,  shall  make  a  false  instru- 
ment in  writing,  purporting  to  be  the  act  of 
another,  in  such  manner  that  the  false  in- 
strument, so  made,  would  (if  the  same  were 
true)  have  created,  increased,  diminished, 
discharged,  or  defeated  any  pecuniary  obliga- 
tion,  or  would  have  transferred,  or  in  any 
manner  have  aftefsted,  any  property  whatev- 


er." Article  4S8  of  the  same  Code  provides 
that  "by  an  instrument  which  would  'have 
transferred,  or  in  any  manner  have  affected,' 
property,  is  meant  every  species  of  convey- 
ance or  undertaking  in  writing  which  sup- 
poses a  right  in  the  person  purporting  to  ex- 
ecute it  to  dispose  of,  or  change  the  character 
of,  property  of  every  kind,  and  which  can 
have  such  effect  when  genuine."  The  in- 
dictment set  out  tlie  instrument  as  follows: 
"  Mrs.  A.  C.  Neal:  Please  send  my  diploma 
to  me  by  this  young  man,  (meaning  T.  8. 
Alexander.)  [Signed]  W.  W.  Wolfe.  " 
Atat.  Attp.  dm.  Davidton,  for  the  State. 

WiLLSON,  J.  It  is  charged  in  the  indict- 
ment that  the  defendant,  without  lawful  au- 
thority, and  with  intent  to  injure  and  defraud, 
made  a  false  instrument  in  writing,  purport- 
ing to  be  the  act  of  W.  W.  Wolfe.  Said  in- 
strument in  writing  is  set  out  in  the  indict- 
ment, and  is  as  follows:  "Mrs.  A.  C.  Neal: 
Please  send  my  diploma  to  me  by  this  young 
man.  W.  W.  Wolfe."  The  diploma  re- 
ferred to  in  said  instrument  was  issued  to 
said  W.  W.  Wolfe  by  the  board  of  directors 
of  the  -Prairie  Yiew  State  Normal  Institute, 
on  May  81,  1887,  and  certified  that  said 
Wolfe  had  completed  the  prescribed  course  in 
that  institute,  etc.  It  was  proved  on  the  trial 
that  Mrs.  A.  G.  Neal  had  the  lawful  possession 
of  said  diploma ;  that  the  same  belonged  to  said 
Wolfe,  and  was  of  the  value  of  three  dol- 
lars; that  the  defendant,  by  mean  of  said 
forged  instrument  in  writing,  obtained  pos- 
session of  said  diploma  from  tald  Mrs.  Neal. 
It  is  contended  by  counsel  for  defendant  that 
the  indictment  does  not  allege  an  offense 
against  the  law,  and  that  the  facts  proved  do 
not  show  an  offense  against  the  law,  beniuse 
the  instrument  in  writing  alleged  to  have 
been  forged  is  not  such  an  instrument  as  is 
embraced  within  the  meaning  of  our  Code  de- 
fining forgery. 

We  agree  with  counsel  for  defendant  that 
said  instrument  in  writing  does  not  come 
within  the  meaning  of  "pecuniary  obliga- 
tions." It  is  not  an  instrument  having  mon- 
ey for  its  object,  nor  is  it  an  obligation  for 
the  breach  of  which  a  civil  action  for  dam- 
ages might  be  lawfully  brought.  Pen.  Code, 
art.  487.  But  is  not  the  instrument  in  ques- 
tion such  that,  if  it  bad  been  genuine,  it 
would  have  transferred,  or  in  some  manner 
have  affected,  property?  If  so,  it  is  within 
the  meaning  of  forgery.  Id.  aft.  431.  By 
such  an  instrument  "is  meant  every  species 
of  conveyance  or  undertaking  in  writing 
which  supposes  a  right  in  the  person  pur- 
porting to  execute  it  to  dispose  of,  or  change 
the  character  of,  property  ot  every  kind,  and 
which  can  have  such  effect  when  genuine." 
Id.  art.  438.  Does  said  instrument  come 
within  the  scope  of  this  definition  ?  It  is  not 
a  "conveyance"  within  the  legal  meaning  of 
that  word.  A  "conveyance"  Is  the  act  or 
instrument  by  which  property  in  real  estate 
is  transferred.  4  Amer.  &  £ng.  Cyclop. 
Law,  132;  Bout.  Law  Diet.    This  word  can* 
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not  be  applied  to  an  Instrument  in  writ- 
ing relating  to  personal  property.  Is  the  in- 
strunient  "an  undertaking  in  writing?"  An 
"undertalcing"  is  defined  by  Bouvier  to  be 
"an  engagement  by  one  of  the  parties  to  a 
contract  to  tlie  other,  and  not  the  mutaal 
engagement  of  the  pnrties  to  each  other;  a 
promise.  It  does  not  necessarily  imply  a 
consideration."  We  thinic  the  instrument 
in  question  is  an  undertalcing  in  writing.  It 
is  an  engagement  by  Wolfe,  the  owner,  that 
the  defendant  shall  have  possession  of  the 
diploma;  a  promise  by  Wolfe  that  the  same 
shall  he  delivered  to  the  defendant.  It  sup- 
poses a  right  in  Wolfe  to  dispose  of  the  di- 
ploma,— that  is,  to  change  the  possession  of 
it;  and  to  change  the  possession  of  It  would, 
in  our  opinion,  be  a  disposing  of  it,  within 
the  meaning  of  the  statute.  It  is  true,  we 
think,  that  the  rights  and  privileges  conferred 
by  the  diploma  could  not  be  transferred  or 
assigned.  Such  rights  and  privileges  were 
pecnliar  and  personal  to  said  Wolfe,  and  he 
alone  could  exercise  them.  But  while  he 
could  not  invest  another  with  such  rights 
and  privileges,  he  certainly  could  control  the 
possession  of  the  instrument,  and  pass  pos- 
session of  it  from  one  to  another.  And, 
furthermore,  Wolfe  could  certainly  transfer 
his  property  in  the  paper  or  sutwtance  upon 
which  the  diploma  is  written  or  printed; 
and,  while  his  transfer  would  not  entitle 
the  transferee  to  exercise  the  rights  and 
privileges  conferred  upon  Wolfe,  it  would 
vest  in  such  transferee  the  title  to  the  sub- 
stance upon  which  tiie  diploma  is  made,  and 
which  substance  might  be  valuable,  with  or 
without  the  diploma  upon  it.  That  the  in- 
strument forged,  if  it  had  been  genuine, 
oottld  have  the  effect  to  transfer  the  posses- 
sion of  the  diploma  must,  we  think,  be  ad- 
mitted. It  passed  the  right  of  possession 
from  Mrs.  Neal  to  the  defendant,  and  by 
means  of  the  false  instrument  such  change 
of  possession  was  actually  effected.  We 
think  the  indictment  charges,  and  the  evi- 
dence establishes,  facts  which  constitute, 
under  our  Code,  the  offense  of  forgery. 

In  accord  with  our  views  above  expressed 
is  the  charge  of  the  trial  court,  and  we  think 
the  charge  gives  all  the  law  of  the  case.  In 
BO  far  as  the  special  instructions  requested  by 
defendant  are  correct,  they  are  substantially 
given  in  the  court's  charge. 

It  was  not  error  to  admit  in  evidence  the 
alleged  forged  instrument.  It  was  correctly 
set  forth  in  the  indictment.  There  is  no 
variance  between  the  allegations  and  the 
proof.  In  setting  forth  the  Instrument  in  the 
indictment,  the  pleader  inserted  in  paren- 
theses certain  words  by  way  of  innuendo,  ex- 
planatory of  the  meaning  of  said  instrument. 
This  was  not  improper,  but  usual,  and  nec- 
essary to  this  instance.  These  inserted  words 
do  not  appear  as  the  words  of  the  instrument 
being  set  forth,  and  are  not  susceptible  of  be- 
ing so  treated.  Believing  that  there  is  no 
error  in  the  conviction,  the  Judgment  is  af- 
firmed. 


Lbvt  v.  Statb. 
(Court  of  Appeals  of  Texas.    Nov.  18,1881.) 

IlUrSLAUOHTBR  —  EVIDBNCX  —  UsooiufinriCiLnD 

Threats— iNgTKVcnoNB. 
1.  Where  it  is  in  doubt,  In  a  murder  trial,  u  to 
whether  the  attack  was  commenced  by  the  de- 
fendant or  the  deceased,  nnoommunioated  threat* 
by  the  latter  may  be  pnt  In  evidence  by  the  former, 
to  show  that  in  all  probability  deceased  made  saoh 
attack,  and  his  motive  in  doing  so. 

3.  But,  manslaughter  being  predicated  npon 
"adequate  oaase, "  and  it  being  impossible  for 
facts  unknown  to  defendant  to  constitute  any  part 
of  "adequate  cause, "  nncommunicated  threats  can 
have  no  weight  in  establishing  manslaughter,  or 
in  mitigating  Its  panlshment 

8.  The  exolnsion  of  merely  oomolattve  evi- 
dence is  no  ground  tor  exoeptioo. 

4.  The  olothing  worn  by  deceased  at  the  time 
of  the  homicide  was  properly  admitted  in  evidence. 

6.  If,  for  the  purpose  of  laying  the  predicate  to 
contradict  a  witness,  the  prosecution,  fixing  time, 
place,  and  circumstances,  asks  the  witness  if  he 
did  not  make  statements  contradictory  of  his  evi- 
dence on  the  stand,  and  the  witness  answers  that 
he  "does  not  remember,"  the  prosecution  may  in- 
troduce evidence  to  prove  that  he  did  make  such 
contradictory  statements. 

0.  It  being  apparent  from  the  evidence  that,  it 
manslaughter  entered  into  the  case  at  all,  it  rested 
solely,  for  adequate  cause,  upon  insulting  language 
used  by  deceased  about  defendant's  female  rela- 
tive, the  court,  in  its  charge  upon  manslaughter, 
properly  restricted  "adequate  oaQse"  to  anoh  in- 
sulUng  language  used  by  deceased. 

7.  However  correct  in  principle  a  requested 
charge  may  be,  it  is  properly  refused,  if  it  rests 
upon  no  evidence  in  the  case. 

Appeal  from  district  court,  Robertson 
county;  J.  N.  Hkndrrson,  Judge. 

M.  H.  Levy  was  convicted  of  manslaugh- 
ter, and  appeals. 

Simmons  &  Crawford  and  Clark,  Dyer 
A  Bolinger,  for  appellantk  Astt.  Atty.  Ben. 
Davidson,  for  the  Stateu 

White,  P.  J.  We  have  maturely  consid- 
ered, weighed,  and  determined  every  ques- 
tion raised  in  the  voluminous  record  before 
us,  and  so  ably  submitted  in  the  brief  and  oral 
argument  of  distinguished  counsel  for  appel- 
lant. Many  of  these  questions  will  not  be 
noticed,  further  than  to  remark  that  under 
well-settled  rules  and  decisions  they  either 
fail  to  show  any  whatever,  or,  at  most,  none 
of  them  reversible,  error  in  the  rulings  com- 
plained of.  We  only  propose  to  discuss  such 
matters  as  present  the  must  serious  issues  in 
the  case. 

Defendant  has  been  found  guilty  of  man- 
slaughter. Certain  evidence  with  regard  to 
uncommunicated  threats  was  held  inadmissi- 
ble by  the  court.  In  our  opinion,  the  ex- 
cluded evidence,  as  set  forth  in  the  bill  of  ex- 
oeptions,  sliows  vituperative  and  abusive 
language  about,  rather  tiian  threats  of  vio- 
lence against,  defendant.  It  could  only  be 
cumulative  of  the  great  amount  of  similar  ev- 
idence which  was  freely  admitted  by  the  court. 
If  the  proposed  evidence  could  be  fairly  con- 
strued as  threats,  still,  being  uncommunicat- 
ed, they  could  not  possibly  have  influenced 
the  conduct  of  defendant,  or  had  any  bearing 
upon,  or  afforded  any  presumption  as  to.  his 
action  in  killing  deceased,  unless  there  had 
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been  a  doubt  as  to  which  of  the  parties  com- 
menced  the  attack,  in  which  case  such  un- 
oommunicated  threats  would  be  admissible 
and  proper  evidence,  for  the  purpose  of  show- 
ing that  in  all  probability  deceased  made  the 
attack,  and  his  motive  in  doing  so.  Whart. 
Crim.  £v.  (9th  Ed.)  §  757.  Such  evidence 
has  also  been  held  admissible  to  corroborate 
evidence  of  communicated  tlireats  previously 
admitted.  Holler  t.  State.  37  Ind.  57;  Horr 
&  T.  Cas.  568, 569.  But  such  evidence  could 
possibly  have  no  weight  in  establishing  mad- 
slaughter,  or  in  mitigating  its  punishment, 
because  manslaughter  is  predicable  only  upon 
"adequate  caus«."  and  facts  unknown  to 
defendant  cannot  enter  into  and  become  con- 
stituent elements  or  factors  in  creating  "ad- 
equate cause."  But,  as  stated  above,  the 
proposed  evidence,  as  set  forth,  cannot,  by 
any  fair  construction  of  language,  be  denom- 
inated "threats,"  or,  indeed,  anything  more 
tiian  vulgar  and  abusive  epithets;  and,  such 
being  their  character,  they  were  properly  ex- 
cluded, because  uncommunicated.and  afford- 
ing no  light  as  to  the  homicide.  There  was 
any  amount  of  such  evidence  admitted. 

Clothing  worn  by  the  deceased  when  be 
was  shot  was  permitted  to  be  produced  in 
evidence  l)efore  the  jury.  Such  evidence 
was  admissible  and  proper.  King  v.  State, 
13  Tex.  App.  277;  Hart  v.  State,  15  Tex. 
App.  203;  Holley  v.  State,  75  Ala.  14: 
Jones  v.  State,  65  Oa.  508;  People  v.  Hong 
Ah  Duck,  61  Cal.  391;  Com.  v.  Brown,  121 
Mass.  69;  McDonel  v.  State,  90  Ind.  320; 
Story  v.  State,  99  Ind.  413;  People  v.  Knapp, 
11  Pac.  Rep.  793.  Deceased's  coat  was 
identified,  lieyond  question,  as  the  one  worn 
by  him  on  tlie  fatal  occasion.  It  had  been 
given  to  a  negro,  who  had  worn  it  since  it 
bad  come  into  his  possession.  He  had  cut 
off  the  skirt  of  the  coat,  and  his  wife  had 
sewed  patches  over  the  bullet  holes  in  the  side 
and  breast;  but  there  was  not  the  slightest 
evidence  tliat  there  had  t>een  any  illegal  or 
on  warranted  tampering  with  the  coat,  nor  is 
there  any  pretense  that  it  did  not  show  the 
character  and  location  of  the  bullet  holes,  just 
as  they  appeared  upon  it  the  day  of  tlie  homi- 
cide. 

When  defendant's  witness  Ditto  was  upon 
the  stand,  the  prosecution,  for  the  purpose  of 
laying  a  predicate  to  contradict  his  testimouy. 
on  cross-examination,  fixing  tim<>,  place,  and 
parties,  asked  if  be  did  not  tell  Mat  Oldham 
that  be  did  not  see  the  killing  of  Joiner  by 
Levy,  and  that  he  knew  nothing  about  it,  to 
which  the  witness  replied  that  lie  "did  not 
remember  whether  he  did  or  not."  And 
again,  tixing  time,  place,  and  parties,  the 
witness  was  asked  if  he  did  not  tell  Mat  Old- 
ham that  he  did  not  see  Levy  shoot  Joiner, 
and  did  not  know  anything  about  the  killing, 
and  was  glad  of  it,  as  he  did  not  wish  to  be 
a  witness  in  the  case.  The  witness  replied 
that  he  "did  not  remember  telling  Mat  Old- 
ham any  such  thing."  Mat  Oldham  was 
called  by  the  state,  to  prove  that  the  above 
statements  were  made  by  the  said  witness 


Ditto.  Defendant  obijected  to  such  contra- 
dictory evidence,  upon  the  ground  that  it  ia 
only  upon  a  denial,  direct  or  quallfled,  by  the 
witness  that  he  had  made  such  statements, 
that  pitMf  of  his  having  done  so  was  author- 
ized and  allowable.  The  court  overruled  the 
objection,  and  permitted  the  contradictory 
statements  to  l^  proved.  This  was  not  er- 
ror. In  Walker's  Case,  17  Tex.  App.  16,  it 
was  held  that  "when  a  witness  denies,  or 
fails  to  rememt)er,  that,  on  former  occasions, 
he  made  statements  inconsistent  with  his  tes- 
timony on  the  trial,  evidence  that  he  did 
make  such  statements  is  admissible,  upon  the 
establishment  of  a  proper  and  suflScient  pred- 
icate." 

Upon  the  admissibility  of  this  character  of 
evidence,  the  supreme  court  of  Alabama  say: 
"The  rulings  in  such  cases  have  not  been 
uniform.  Phillips,  in  his  work  on  Evidence, 
says  that  Tindal,  C.  J.,  in  a  case  before  him, 
[Pain  v.  Beeston,  1  Moody  &  B.  20,]  '  said  he 
nnd  never  heard  such  evidence  admitted  in 
contradiction,  except  where  the  witness  had 
expressly  denied  the  statement,  and  he  reject- 
ed the  evidence;  and,  on  another  occasion. 
Lord  Abinosu.  C.  B.,  [Long  v.  Hitchcock, 
9  Car.  A  P.  619.]  expressed  a  similar  opin- 
ion. But  Parke,  B.,  in  a  case  l)efore  him, 
[Crowley  v.  Page,  7  Car.  &  P.  791,]  held 
that  contradictory  statements  of  a  witness 
could  be  introduced  to  im|>each  his  evidence. 
thouf(h  in  order  to  lay  a  foundation  for  them, 
and  to  enable  the  witness  to  explain  them,  s 
proper  predicate  must  be  laid.  *  *  *  If 
the  witness  admits  the  conversation  imputed 
to  liim,  there  is  no  necessity  to  give  furthor 
evidence  of  it;  but,  if  he  says  he  does  not 
recollect,  that  is  not  admission,  and  you  may 
give  in  evidence  on  the  other  side  to  prove 
that  the  witness  did  say  what  was  imputed, 
always  supposing  the  statement  to  be  rele- 
vant to  the  matter  at  issue.'  2  Phil.  Ev. 
(4th  Amer.  Ed.,  with  Go  wen  &  Hill's  and 
Edwards'  Notes,)  959,  960.  We  agree  with 
Mr.  Phillips  that  the  ruling  of  Baron  Paskb 
is  the  most  sound,  and  fittest  to  be  followed. 
If  the  rule  were  otherwise,  it  might  happen 
that,  under  the  pretense  of  not  remembering, 
a  witness  who  has  made  a  false  statement, 
and  knows  it  to  t>e  false,  would  escape  con- 
tradiction and  exposure.  This  particular 
question  seems  to  have  rarely  come  up  in  the 
American  courts  whose  decisions  are  report- 
ed. We  find,  however,  that  in  Vermont  the 
rule  corresponds  with  that  adopted  by  Baron 
Parke.  Holbrook  v.  Holbrook,  30  Vt.  438. 
*  *  *  If  the  witness  says  he  has  no  rec- 
ollection of  having  made  such  contradictory 
statements,  they  must  l>e  proved. "  Payne  v. 
State,  60  Ala.  80;  Williams'  Case,  24  Tex. 
App.  637,  7  S.  W.  Bep.  333. 

The  only  other  matters  we  propose  to  dis- 
cuss are  the  complaints  that  have  t)een  urged 
to  the  charge  of  the  court  as  given,  and  the 
refusal  of  certain  requested  instructions  pro- 
pounded in  behalf  of  defendant. 

It  is  urgently  insisted  that  the  charge  up- 
on manslaughter  was  erroneous,  in  that  it 
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restricted  "adequate  cause"  alone  to  insnlt- 
ing  language  used  by  the  deceased  towards  or 
alraut  defendant's  mother.  Defendant  has 
been  found  guilty  of  manslaughter,  and,  in 
our  opinion,  if  manslaughter  be  in  the  case 
made  by  the  facts,  it  rests  solely  upon  the  in- 
sulting language  of  deceased  about  or  towards 
the  defendant's  mother.  Defendant's  lan- 
guage, used  at  the  instant  after  he  fired  the 
fatal  shot,  as  testified  to  by  his  witnesses 
Ditto  and  Darwin,  "I  am  no  son  of  a  bitch, 
and  my  mother  is  no  whore,"  most  clearly 
indicates  his  motive  in,  and  the  cause  which 
impelled  him  to  commit,  the  homicide.  Some 
of  the  state's  witnesses  also  say  that  the  de- 
fendant remarked:  "I  am  no  son  of  a  bitchl" 

"He  can't  call  me  a  d d  son  of  a  bitchl" 

If  these  latter  were  either  of  them  the  cause 
of  the  killing,  then  to  use  such  expression 
about  another  would  not  come  within  the 
meaning  of  our  statutory  term,  "insulting 
words  towards  a  female  relative, "  and  would 
not  be  adequate  cause  to  reduce  a  killing  to 
manslaughter.  Simmons'  Case,  23  Tex.  App. 
653.  5  S.  W.  Rep.  208;  Willson,  Crim.  St. 
§10^. 

It  is  objected  that  the  sixteenth  para- 
graph of  the  court's  charge  is  not  sufficient- 
ly full.  The  court's  instruction  was:  "If 
defendant  sought  Joiner,  and  brought  on  the 
difficulty  with  him,  and  killed  him,  then,  in 
such  case,  defendant  cannot  rely  on  self-de- 
fense, and  cannot  avail  himself  of  threats 
made  against  bis  life."  It  is  insisted  that 
this  instruction  is  incomplete,  in  that  it  should 
have  been  further  supplemented  by  the  addi- 
tional, converse  propK>sitiun,  that  "if  defend- 
ant sought  Joiner,  not  for  the  purpose  of 
provoking  a  difficulty  with  him,  but  to  ask 
him  to  refrain  from  further  talking  of  and 
about  him,  or  retract  some  abusive  language 
he  had  used  towards  defendant,  or  for  any 
other  innocent  purpose ;  and  that  Joiner,  be- 
fore any  act  done  or  word  spoken  by  defend- 
ant, made  a  hostile  demonstration,  as  if  to 
draw  a  weapon,  and  defendant  then  killed 
him, — ^that  then  defendant's  right  of  self-de- 
fense would  not  be  impaired  or  lost."  And, 
upon  the  same  subject,  it  is  claimed  for  error 
that  the  court  refused  defendant's  second  re- 
quested instruction,  to  the  effect  "that  if  de- 
fendant, after  being  informed  of  the  vile  and 
opprobrious  epithets  and  language  used  by 
deceased  towards  him,  and  of  the  serious 
threats  to  take  his  life,  armed  himself  with 
a  shotgun,  and  sought  an  interview  Witli 
deceased,  not  for  the  purpose  of  provoking  a 
difficulty  with  deceased,  and  doing  him  seri- 
ous bodily  harm,  or  taking  his  life:  and  that 
he  only  carried  the  gun  for  his  own  protec- 
tion; and  that  as  soon  as  Joiner  saw  him, 
(defendant,)  he  made  a  hostile  demonstra- 
tion, as  if  to  draw  a  weapon,  and  defendant 
thereu()On  shot  and  killed  him,  in  bis  own 
necessary  self-defense, — ^you  will  find  defend- 
ant not  guilty." 

In  our  opinion,  the  evidence  did  not  call 
for  or  warrant  these  additional  instructions. 


Ttiey  announce  sound  principles,  if  tbey  were 
^nly  applicable  to  the  facts.  We  have  seen 
that  from  the  language  used  by  defendant 
the  instant  after  the  killing  the  only  infer- 
ence deducible  is  that  he  killed  deceased  be- 
cause of  his  insulting  language  ooncerning 
his  mother.  If  that  was  the  provocation, 
and  he  sought  the  occasion  with  the  inten- 
tion to  avenge  the  insult  by  killing  deceased, 
then  it  matters  not,  his  own  intention  being 
to  commit  a  felony,  whether  deceased  at- 
tempted to  draw  a  weapon  or  not, or  whether 
he  shot  to  save  himself  from  being  killed. 
Defendant  could  not  claim  self-defense  in 
such  a  state  of  case,  but  his  crime  would  be, 
in  either  event,  manslaughter,  he  having 
provoked  the  occasion  which  produced  the 
necessity  to  take  the  life  of  deceased. 

Did  he  seek  deceased  with  the  innocent  In- 
tention of  inducing  or  persuading  deceased  to 
retract  his  abusive  language?  Did  he  carry 
his  double-twrreled  shotgun,  loaded  with  dead- 
ly buckshot,  as  a  means  of  persuasion  or  of 
protection  ?  Deceased  had  sent  him,  not  only 
most  abusive  and  insulting  messages,  but  bad 
also  said  that  he  intended  to  kill  defendant 
before  night.  Defendant  knew  his  desperate 
character,  and  that  he  was  a  man  likely  to 
execute  his  threats.  He  not  only  had  received 
these  messages,  but  it  is  further  shown  that 
just  after  he  was  informed  of  them  he  was  in 
such  proximity  to  the  deceased  that  be  must 
have  Iveard,  in  person,  the  additional  revilings 
and  denunciations  which  the  enraged  man, 
doubly  infuriated  by  his  drunkenness,  con- 
tinued to  breathe  forth  unceasingly.  He  can 
stand  it  no  longer.  He  goes  oS  soma  dis- 
stance;  gets  his  trusty  shotgun,  already  load- 
ed ;  comes  back ;  sees  his  deadly  enemy  across 
the  street,  and  advances  towards  him,  with 
h  i  s  gu  n  ready  to  presen  t.  The  party  con  vers- 
ing  with  deceaseid  sees  him;  starts  to  inter- 
cept him,  and  begs  him  not  to  shoot.  Defend- 
ant waves  him  away,  and  tells  him  to  stand 
aside,  and,  without  one  word  to  deceased, 
fires  upon  him.  If  his  intentions  were  peace* 
able,  and  his  mission  an  innocent  one,  why 
not  apprise  the  deceased  of  it?  And  espe- 
cially so  when,  if  it  be  true,  be  saw  deceased, 
mistaking  his  motives  and  purposes,  was  ap- 
parently preparing  to  draw  a  deadly  weapon 
upon  him.  Under  these  circumstances,  can 
there  be  the  slightest  doubt  that  defendant 
intentionally  provoked  the  occasion  which 
produced  the  killing  V  If  so,  there  can  lie  no 
self-defense  in  his  case.  A  person  cannot 
avail  himself  of  a  necessity  which  he  has 
knowingly  and  willfully  brought  upon  him- 
self. Willson,  Crim.  St.  8  981:  Thumm's 
Case,  24  Tex.  App.  668,  7  S.  W.  Uep.  236; 
Allen's  Case,  24  Tex.  App.  216,  6  S.  W.  Rep. 
187. 

Our  conclusion  upon  the  whole  case  is  that 
the  law  has  been  fairly  and  justly  adminis- 
tered on  the  trial  in  the  court  below;  and,  no 
reversible  error  having  been  made  to  appear 
on  the  record  before  \u,  the  judgment  is  af- 
firmed. 
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Aroia  d.  Statb. 

(Court  0/  ApjmiU  of  Texas.    Nov.  18, 1889.) 

BiciiTuia  Stolsh  Goods— Tims— Fobmsr  Jbop- 

MSDT, 

1.  In  order  to  support  a  coDytctlon,  it  must 
clearly  appear  from  the  evldetice  that  the  offense 
charged  was  committed  anterior  to  the  present- 
ment of  the  indictment. 

8.  The  error  of  the  court  in  giving,  as  its  main 
charge,  an  instruction  aathorlxing  conviction  upon 
CTidmoe  that  the  crime  was  committed  at  a  date 
after  the  presentment  of  the  indictment,  is  not 
cured  hj  giving,  upon  special  request,  a  conflicting 
instruction,  conforming  as  to  time  with  the  in- 
dictment, without  withdrawing  the  main  charge. 

8.  A  plea  of  former  Jeopardy  is  not  sustained 
where  it  appears  that  the  defendant  agreed  to  the 
discharge  of  the  iuiy  complained  of,  upon  condl- 
Uoo  that  the  trial  be  continued  until  the  next  term, 
which  condition  was  fulfilled.' 

4.  Pen.  Code  Tex.  art.  724,  defines  "theft"  aa 
the  fraudulent  taking  of  property  belonging  to  an- 
other from  his  possession,  or  from  the  possession 
of  some  one  holding  the  same  for  him.  Article  7'iO 
declares  that  "possession"  is  constitoted  "by  the 
exercise  of  actual  control,  care,  or  management  of 
the  property,  whether  the  same  be  lawful  or  not. " 
Uela  that,  in  an  indictment  for  receiving  stolen 
property  which  belonged  to  an  express  company, 
it  is  sufficient  to  lay  the  possession  in  the  agent 
who  had,  at  the  time  it  was  taken,  "the  actual  con- 
trol, care,  and  management  of  it. " 

5.  Appeals  must  be  determined  upon  the  reo- 
ord  of  the  particular  proceeding  appealed  from, 
and  the  court  of  appeals  cannot  resort  to  the  tran- 
script on  a  former  appeal  of  the  same  case  in  order 
to  supply  evidence,  or  correct  possible  or  manifest 
inaooariKsies  in  the  record  of  the  testimony. 

AppenI  from  district  court,  Webb  county; 
Rttsseix,  Judge. 

Harteriuno  Arcia  was  convicted  on  an  In- 
dictment for  receiving  and  concealing  stolen 
property  linowing  the  same  to  have  been 
stolen.  He  appeals  from  the  judgment  of 
conviction.  Pen.  Code  Tex.  defines  "theft" 
as  the  fraudulent  taking  of  property  belong- 
ing to  another  from  bis  "possession,"  or 
from  the  possession  of  some  one  holding  it 
for  him.  By  article  729,  "possession"  is  de- 
clared to  consist  in  "tlie  exercise  of  actual 
control,  care,  or  management  of  the-proper- 
ty,  whether  the  same  be  lawful  or  not." 

B.  Coopwood,  for  appellant.  Awt.  Atty. 
Ben.  Davichon,  for  the  State. 

Whitb,  F.  J.  Appellant  was  convicted 
for  receiving  and  concealing  stolen  property 
knowing  the  same  to  have  been  stolen.  Tbe 
indictment  charged  that  the  offense  wasoom- 
mittetl  on  or  about  .June  8,  Iti88.  The  in- 
dictment was  presented  and  filed  in  court  on 
June  11,  1U88.  It  is  fundamental  that  the 
proof  must  correspond  with  the  allegation. 
With  regard  to  the  allegntion  in  an  indict- 
ment of  tbe  time  of  the  commission  of  tbe 
crime,  tbe  rule  is  also  well  settled  by  our 
statute  that  "the  time  mentioned  must  t>e 
some  date  anterior  to  the  presentment  of  the 
indictment,  and  not  so  remote  that  tbe  prose- 
cution of  tbe  offense  is  barred  by  limitation." 
Code  Crim.  Proc  art.  420,  subd.  6.  But 
while  tbe  time  alleged  must  be  anterior  to 

>A»  to  what  will  support  a  plea  of  former  jeop- 
ardv,  ingeneral,  see  Territory  v.  Willard,  (Mont.) 
21  Pao.  Rep.  801,  and  note;  Ruble  v.  State,  (Ark.) 
10  S.  W.  Rep.  262,  and  note. 


the  presentment  of  tbe  Indictment,  it  is  not 
material  that  the  exact  date  stated  in  the  in- 
dictment be  proved  as  alleged.  The  proof 
may  extent  back  to  any  date  not  barred  by 
limitation,  on  the  one  hand;  and  on  theotheri 
may  establish  any  subsequent  date  to  that 
alleged,  provided  it  be  a  date  anterior  to  tbe 
date  of  tiie  presentment  or  finding  of  the  in- 
dictment. Temple  v.  State,  15  Tex.  App. 
804;  O'ConneU  v.  State,  18  Tex.  866;  Lucas' 
Case,  27  Tex.  App.  822.  11  S.  W.  Rep,  443; 
Willson,  Crim.  St.  ^  1049.  If,  however,  the 
proof  shows  that  the  date  of  the  commission 
of  the  offense  was  not  anterior,  but  subse- 
quent, to  the  date  of  the  finding  and  present- 
ment of  the  indictment,  then,  indeed,  it  is 
manifest,  beyond  question,  that  the  v'ariance 
between  tbe  allegation  and  proof  is  fatal,  be- 
cause it  is  evident  that  the  indictment  could 
not  possibly  have  embraced  and  comprehend- 
ed an  offense  not  committed,  and  a  defendant 
could  not  legally  be  convicted  of  an  offense 
not  legally  charged  and  embraced  in  tbe  in- 
dictment. 

In  determining  tbe  question  as  to  whether 
the  evidence  In  a  case  a(>pealed  to  this  court 
is  sufficient  to  support  and  sustain  the  al- 
legations in  an  indictment,  "we  must  be 
controlled  as  to  the  facts  of  a  case  by  the 
statement  of  facts,  and  cannot  presume  or 
infer  that  the  evidence  adduced  on  tbe  trial 
was  different  from  that  embraced  in  a  duly- 
authenticated  statement  of  facts,  except  when 
a  bill  of  exceptions  contradicts  or  adds  to 
such  statement,  in  which  case  tbe  bill 
of  exceptions  will  control.  •  •  •  This 
is  tbe  only  safe  rule.  It  would  be  a  dan- 
gerous practice,  and  one  which  we  think 
is  not  sanctioned  by  the  law,  to  indulge  in 
presumptions  and  inferences  in  such  oases. 
Such  has  not  been  the  practice  heretofore." 
Davenport  t.  State,  (Austin  term,  1889,)  11 
S.  W.  Kep.  836.  This  rule  is  in  no  manner 
modified  or  changed  by  the  fact  that  tbe  case 
has  been  once  before  on  appeal  to  this  court. 
Arcia  v.  State,  26  Tex.  App.  193,  9  S.  W. 
Kep.  685.  We  are  not  authorized  to  look  to 
the  record  on  a  former  appeal  to  correct  er- 
rora  or  omissions  in  a  statement  of  facts  on 
the  pending  appeal.  As  presented  on  the 
second  appeal,  as  to  the  facts  in  evidence,  the 
case  must  stand  upon  its  own  merits.  We 
could  as  well,  in  support  of  the  verdict  and 
judgment,  supply  the  testimony  of  a  most 
important  witness  who  testified  on  tbe  pre- 
vious trial,  but  whose  testimony  was  not 
heard  and  passed  upon  by  the  jury  who  found 
the  second  verdict.  The  conviction  must  be 
sustained,  or  it  must  fall  on  the  record  made 
up  upon  the  trial  from  which  the  appeal  is 
taken,  without  reference  to  extraneous  facts. 

Now,  in  the  case  as  we  have  it  before  us 
on  this  appeal,  the  indictment  alleges  that 
the  crime  was  committed  on  June  8,  1888. 
The  indictment  was  filed  June  11, 1888,  three 
days  thereafter.  The  trial  from  which  this 
appeal  is  prosecuted  whs  had  on  July  23, 
1889,  one  year  and  twenty-two  days  after  the 
finding  of  the  indictmeut.    The  witness  Hat- 
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ley  (or  Hflrtley)  testmed  that  a  eack  of  money 
was  taken  from  his  possession  on  June  9, 
1888,  and  that  he  got  it  all  back  but  $44  from 
Mr.  Sanchez,  tiie  sheriff,  on  the  folio  wing  day, 
but  he  does  not  know  from  whom  it  was  re- 
covered. Cecilia  Salazar  testified:  "I  recol- 
lect the  robbery  of  the  express,  but  don't  re- 
member the  date;"  and,  after  detailing  facts 
with  regard  to  the  acts  and  doings  of  defend- 
ant and  one  Renteria,  with  regard  to  money 
which  they  took  out  of  a  sack  or  white  bag, 
she  says:'  "This  occurred  at  my  house,  I 
think  in  June,  last  year. "  Another  witness, 
Mendiola,  says:  "  I  was  in  Laredo  on  June  10, 
1888,  attending  court.  I  saw  the  money  sack 
as  they  were  bringing  it  to  the  court-house." 
This  is'  the  sum  total  of  the  testimony  direct- 
ly going  to  establish  the  fact  tliat  the  crime 
was  cummitted  in  June,  1888,  as  alleged  in  the 
indictment.  On  the  other  hand,  the  deputy- 
sheriff,  Yglesias,  speaks  of  the  transaction  as 
having  occurred  on  "the  9th  of  June  last," 
and  tlie  date  at  which  he  was  testifying,  be- 
ing July,  1889,  would  make  "June  last"  re- 
fer to  June,  1889.  Sanchez,  the  sheriff,  also 
testifies  that  ha  "  was  sheriff  on  the  8th  of 
June  last;"  and  he  tt-stiflee  to  the  circum- 
stances connected  with  the  robbery,  and  de- 
fendant's arrest  in  connection  therewith,  fix- 
ing no  date  other  than  stated.  Garcia,  the 
city  marshal,  testified  that  he  was  marshal 
"last  June,"  and,  fui-ther,  as  to  the  assist- 
ance rendered  by  him  in  ferreting  out  the 
perpetrators  of  the  robbery,  and  arresting  de- 
fendant. Manifestly  there  is  a  conflict  in 
the  evidence  as  to  the  date  of  the  commission 
of  the  offense.  But  this  is  not  all.  In  his 
charge  to  the  jary  the  learned  trial  judge,  in 
the  fourth  paragraph,  (to  which  defendiint 
saved  a  bill  of  exceptions,)  applying  the  law 
to  the  facts  of  the  case,  snys:  "'Therefore  the 
jury  are  instructed  that  if  they  shall  believe 
from  the  evidence,  beyound  a  reasonable 
doubt,  that  defendant.  In  Webb  county,  Tex., 
on  or  about  June  9,  1889,  did  receive  and 
conceal  the  property  described  in  the  indict- 
ment, etc.,  they  will  And  him  guilty,"  etc.; 
thus  authorizing  the  jury  to  find  the  defend- 
ant guilty  of  a  crime  which  might  have  been 
committed  11  months  after  the  indictment 
was  found,  and  which,  according  to  some  of 
the  testimony,  must  have  been  committed,  if 
at  all,  at  that  time.  Instructions  are  errone- 
ous which  warrant  the  jury  to  convict  on 
proof  of  acts  not  alleged  in  the  Indictment. 
The  fact  that  there  is  evidence  tending  to 
prove  such  extraneous  acts  aggravates  the 
error  of  such  instructions.  Powell  v.  State, 
12  Tex.  App.  238;  liandle  v.  State,  Id.  250; 
Tooney  v.  State,  5  Tex.  App.  163;  Mitten's 
Case,  24  Tex.  App.  847,  6  S.  W.  Kep.  196; 
Willson,  Crim.St.  §§  2335,  2336. 

But  the  assistant  attorney  general  con- 
tends that  the  patent  error  in  the  charge  of 
the  court  was  corrected  by  a  special  request- 
ed instruction,  which  the  court  gave  at  the 
instance  of  the  defendant,  in  the  following 
words:  "Before  you  can  convict  the  defend- 
ant, it  must  appear  from  the  evldeuoe,  be- 


yond a  reasonaUe  doubt,  that  the  defendant, 
in  ^Vebb  county,  Tex.,  on  or  about  the  i>th 
day  of  June,  1888,  did  receive  and  conceal 
the  money  described  in  the  indictment, "  eta; 
otherwise  to  acquit  defendant  As  before 
stated,  the  charge  in  the  fourth  paraicraph 
was  specially  excepted  to  by  defendant.  The 
defendant's  special  instruction  which  the 
court  gave  was  in  direct  conflict  with  and 
repugnant  to  the  said  fourth  paragraph  on 
one  of  the  vital  issues  of  the  case  as  maide  by 
the  evidence.  There  being  a  direct  conflict 
between  the  main  charge  and  the  special  in- 
struction, the  special  instruction,  in  the  nat- 
ure of  things,  could  not  cure  the  error  in  the 
said  fourth  paragraph,  as  long  as  the  same 
was  permitted  to  remain  a  part  of  the  main 
charge.  Either  that  portion  of  the  main 
charge  should  have  been  withdrawn,  or  the 
special  instruction  should  have  been  refused, 
because  the  two  were  irreconcilable.  Bail- 
way  Co.  v,  Bobinson,  73  Tex.  277, 11  S.  W. 
Bep.  327 ;  Spivey  v.  State,  26  Ala.  103.  There 
is  a  marked  difference  between  the  case  at 
bar  and  the  case  of  McCoy  v.  State,  7  Tex. 
App.  381,  in  which  case  a  similar  error  was 
committed  in  the  introductory  clause  of  the' 
charge  without  any  evidence  as  to  such  wrong 
date,  and  the  error  was  also  thoroughly 
cured  in  subsequent  paragraphs  of  the  main 
charge.  Here  the  error  is  in  the  principal 
paragraph  of  the  main  charge,  and  the  error 
is  most  strongly  supported  by  the  testimony. 
Under  such  state  of  case,  it  is  palpable  that 
the  error  was  not,  and  oould  not  be,  cured  by 
the  special  instruction.  Morgan  t.  State.  16 
Tex.  App.  594. 

As  the  case  must  be  reveiBed  for  this  error, 
we  are  saved  a  discussion  of  many  interest- 
ing questions  presented  in  the  assignment  of 
errors  and  able  brief  of  counsel  for  appellant. 
In  view  of  another  trial,  in  so  far  as  the  own- 
ership of  the  money  was  laid  in  the  agent  of 
the  express  company,  we  deem  it  only  neces- 
sary to  say  that  it  was  correctly  laid  in  said 
agent,  he  having  at  the  time  the  "actual  con- 
trol, care,  and  management"  of  the  same; 
and  such  possession,  under  our  law,  consti- 
tutes all  the  necessary  elements  of  ownership 
in  cases  of  this  character.  Tinney's  Case,  24 
Tex.  App.  112,  5  S.  W.  Rep.  831;  Fen.  Code. 
arts.  724,  729. 

As  to  d^endant's  plea  of  former  jeopardy, 
the  issue  is  clearly  not  maintainable.  At  the 
previous  trial  it  is  shown  by  the  statement 
of  facts  the  defendant  in  person  expressly 
agreed  with  the  district  attorney  that  the  jury 
might  be  discharged  on  condition,  which  was 
complied  with,  that  the  case  should  be  con- 
tinued to  the  next  term  of  court.  There  is 
no  rule  prohibiting  the  discharge  of  a  jury 
when  the  defendant  in  person  agrees  that  it 
may  be  done.  Willson,  Grim.  St.  §§  2387, 
2389.  Because  of  error  in  the  charge  of  the 
court,  and  because  there  is  too  great  anoer- 
tainty  as  to  whether  there  is  any  evidence  to 
support  the  date  of  the  crime  as  alleged  in 
the  indictment,  the  judgment  is  reversed,  and 
the  cause  remanded. 
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REABklt  «.  STATB. 
{Cvurt  of  AppeaU  of  Texat.    Not.  ST,  1889.) 

BaP»— ISDICTHBST— ISTOriOATION— NbW  TKUlL. 

1.  It  is  proper  to  join  in  an  indictment  a  count 
charging:  an  assault  with  intent  to  rape  and  one 
ehir^iiiK  an  attempt  to  rape. 

2.  Under  Fen.  Code  Tex.  art  BBS,  delinlnff  rape 
aa  "the  carnal  knowledge  of  a  woman  without  her 
consent,  obtained  by  force,  threats,  or  fraud, " 
where  it  is  alleged  that  the  attempt  was  made  oj 
threats  only,  it  is  not  necessary  to  aHege  further 
thst  the  threats  were  directed  against  toe  person 
of  the  prosecutrix. 

S.  It  is  not  necessary  to  a  conviction  for  At- 
tempt to  rape  that  the  Indictment  be  for  rape. 

4.  Pen.  Code,  art.  40a,  provides  that  neither  in- 
toziration  nor  temporary  insanity  produced  by  the 
recent  voluntary  use  of  liquor  shall  constitute  an  ex- 
cuse for  crime,  but  that  evidence  of  such  temporary 
Insanity  may  be  shown  in  mitigation  of  the  penally, 
sod,  in  cases  of  murder,  for  the  pnriMse  of  determin- 
ing the  degree.  Held  that,  where  a  speoiflc  intent 
is  necessary  to  the  commission  of  a  crime,  the  stat- 
ate  does  not  eliminate  that  element,  and,  in  deter- 
Bdnlng  the  existenceof  such  intent,  the  Inry  should 
be  allowed  to  consider  the  mental  oonditlon  of  the 
accused,  and  the  fact  that  he  was  intoxicated  at 
the  time  of  the  alleged  commission. 

&  Where  defendant  discovers  the  absence  of 
me  of  his  witnesses  before  the  oonclusion  of  the 
testimony,  and  ascertains  that  he  cannot  be  pres- 
ent, but  fails  to  move  for  a  continuance  or  post- 
ponement because  of  the  absence  of  suoh  witness, 
sadi  absence  is  not  ground  for  a  new  triaL 

5.  Evidence  will  not  be  regarded  as  newly  dis- 
covered, so  as  to  entitle  defendant  to  a  new  trial, 
where  it  appears  that  by  reasonable  diligence  de- 
fendant could  have  prodnoed  it  on  the  trial. 

Appeal  from  district  court.  Falla  county; 
Dickinson,  Judge. 

Indictnient  of  Tim  Reagan  for  attempt  to 
npe. 

Tbe  alleged  attempt  to  rape  Mrs.  Regian 
was  made  in  a  certain  house  on  the  Watson 
farm,  in  Falls  county,  into  which  Mrs.  Uegian 
and  her  husband  had  moved  on  the  previous 
day.  It  was  abundantly  proved  that,  for 
two  years  prior  to  its  occupation  by  the  Be- 
gians,  the  said  house  had  been  occupied  by 
negroes,  as  a  house  of  prostitution.  Mrs. 
Uegian  testified  that  her  husband  went  hunt- 
ing on  the  evening;  of  .lanuary  28,  1888,  and 
that  she  retired  alone  that  night,  leaving  tbe 
front  door  unlocked,  for  the  convenience  of 
ber  husband.  Between  10  and  11  o'clock, 
defendant  pushed  the  door  0{)en,  and  entered 
said  bouse,  and  proposed  to  witness  to  slepp 
with  him.  Witness  ordered  him  to  leave. 
He  refused,  and  put  his  hands  on  witness' 
person.  Witness  escaped  him,  and  fled  from 
the  house,  pursued  by  defendant,  who  caught 
her,  and  attempted  to  throw  her  down,  and 
pull  up  her  clothes,  declaring  that  be  would 
kill  witness  and  her  children,  if  witness  did 
not  yield.  Witness  fled  into  the  house,  and 
locked  tbe  doors.  Defendant  endeavored  to 
force  the  doors  and  windows,  calling  to  wit- 
ness that  if  she  did  not  admit  and  serve  him 
he  would  kill  her.  Witness'  husband  arrived 
while  defendant  was  trying  to  force  the 
house,  and  ordered  defendant  to  leave.  De- 
fendant got  on  his  horse,  and  left,  but  after 
a  time  returned,  and  started  to  enter  the 
house,  when  witness'  husband  knocked  him 
down  with  a  stick.    Soon  afterwards,  de- 


fendant left.  Defendant  did  not  stagger,  but 
witness  smelt  whisky  on  his  breath.  He  did 
not  appear  drunk  to  witness.  Begian  testi- 
fled  that  on  his  return  to  his  house,  on  the 
night  in  question,  he  found  the  defendant* 
looking  in  through  the  windows.  He  aaked 
him  what  he  was  doing  there.  Defendant 
replied  that  be  was  looking  for  escaped  oon- 
Ticta.  Witness  told  him  that  he  would  find 
none  there,  and  to  leave.  He  left,  and  wit- 
ness went  into  his  house,  and  learned  from 
his  wife  of  defendant's  recent  conduct.  Soon 
afterwards,  defendant  came  back,  and  started 
into  the  house.  Witness  knocked  him  down, 
and  for  tbe  moment  senseless,  with  a  stick. 
When  he  regained  consciousness,  be  asked 
defendant  not  to  shoot  him  again.  Witness 
then  ordered  him  to  mount  his  horse,  and 
leave.  He  replied  that  be  could  not.  Wit- 
ness then  lielped  bim  up,  and  he  got  on  his 
hors^.  and  left.  Wesley  Jones  testified  for 
tbe  state  that  he  went  bunting  with  Regian 
on  the  night  in  question.  Soon  after  he  got 
home  the  defendant  arrived  at  his  house  on 
horseback,  and  reported  that  he  had  been  In 
a  row  about  hunting  convicts  without  papers, 
and  wanted  to  borrow  "shooting  irons."  He 
also  asked  witness  to  go  with  him,  and  lielp 
him  throw  into  the  river  the  people  with 
whom  he  had  the  row.  He  then  started  off 
towards  Regian's,  but,  before  going  far,  re- 
turned, and  asked  witness:  "Is  that  man 
married  to  that  yellow  woman  up  there?" 
Witness  replied  that  there  was  then  no  yel- 
low woman  at  the  house, — indicating,  as  did 
defendant,  Regian's  bouse.  Defendant  re- 
plied that  he  knew  there  was,  for  be  had  seen 
Iter  that  night.  Witness  replied  to  him: 
"Mr.  Regian  lives  there.  He  married  Mr. 
Givens'  daughter."  The  witness  thought 
the  defendant  was  drunk.  Prior  to  the  pre- 
ceding day,  when  Regian  moved  in,  tbe  said 
house  was  occupied  by  tbi'ee  negresses, — 
Ann  Roberts,  Lena  Stuart  and  Sallie  May, 
who  was  a  light  colored  woman, — as  a  house 
of  prostitution.  Canterberry  testified  for  the 
defense  that  he  was  in  charge  of  tbe  convict 
farm  near  the  Watson  fftrm,  and,  on  the 
evening  preceding  the  alleged  offense,  talked 
with  defendant  about  recapturing  certain  es- 
caped convicts,  telling  bim  that  a  reward  of 
five  dollars  a  head  was  standing.  When  de- 
fendant left  witness,  he  remarked  that  he 
would  try  to  "round  up"  some  of  them.  A 
short  time  before  this  the  witness  told  de- 
fendant that  there  was  a  good-looking  yellow 
girl  at  the  house  on  the  Watson  farm.  De- 
fendant replied  that  he  was  aware  of  the 
fact,  as  he  had  been  there  several  times.  Wit- 
ness knew  defendant  weU,  and  knew  the  ef- 
fect of  whisky  upon  him.  A  few  drinks 
would  make  him  drunk,  transform  him  into 
a  "frenzied  fuol,"  and  deprive  him  of  all  self- 
control.  When  under  the  influence  of  drink, 
he  was  utterly  incapable  of  distinguishing 
right  from-  wrong.  Several  witnesses  cor- 
roborated Canterberry  as  to  the  effect. of 
whisky  upon  defendant,  and  one  witness  tes- 
tified that  he  saw  defendant  on  the  night  of 
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the  alleged  attempt,  and  soon  after  he  was 
struck  by  Begian.  He  was  then  drunk,  and 
scarcely  knew  what  he  talked  about.  He 
told  witness  that  he  was  hunting  convicts 
'that  night  when  a  long  yellow  fellow  shot 
him.  As  set  out  in  the  motion  for  new  trial, 
defendant  expected  to  prove  by  Diaz  that  he, 
Diaz,  saw  defendant  on  the  night  of  and  soon 
after  he  was  struck  by  Regian ;  that  defend- 
ant was  then  very  drunk,  and  was  laboring 
under  the  hallucination  that  while  hunting 
for  convicts  he  had  been  shot  by  a  yellow 
man.  Further,  that  he  had  been  to  the  house 
with  defendant  when  it  was  occupied  by  Ann 
Boberts  and  Sal  lie  May  as  a  bouse  of  prosti- 
tution. The  alleged  newly-discovered  testi- 
mony was  comprised  in  the  aflSdavit  of  Har- 
well, to  the  effect  that  be  heard  one  Griffin, 
on  the  day  after  the  alleged  offense,  urge 
Begian  to  prosecute  defendant  for  the  assault 
on  his  wife,  to  which  advice  Regian  replied 
that  he  was  disinclined  to  prosecute  because 
be  was  satisfied  defendant  was  drunk,  did  not 
know  what  he  was  doing  at  the  time,  and 
was  mistaken  as  to  who  then  occupied  the 
bouse.  Fen.  Code  Tex.  art.  528,  deOnes 
rape  as  the  "carnal  knowledge  of  a  woman 
without  her  consent,  obtained  by  force, 
threats,  or  fraud." 

Ooodrioh  it  Clarkson  and  W.  SJielton,  for 
appellant.  Astt,  Atty.  Gen.  Davidson,  for 
the  State. 

* 

HuBT,  J.  This  is  a  conviction  for  an  at- 
tempt to  rape.  There  are  two  counts  in  the 
indictment:  (1)  An  assault  wftb  intent  to 
commit  rape;  (2)  an  attempt  to  commit  rape. 
The  tirst  is  sufficient  for  an  assault  with  in- 
tent to  commit  rape;  but,  is  the  second  suf- 
ficient for  an  attempt  to  rape?  Counsel  for 
apfiellant  contends  that  it  is  not,  the  objection 
being  tiiat  as  this  count  charges  that  tturape 
was  attempted  alone  by  threats,  it  should  have 
been  alleged  that  the  threats  were  directed 
against  the  person  of  the  prosecutrix.  '  This 
is  not  necessary.  See  definition  of  "Bape, " 
Pen.  Code,  art.  528.  It  is  urged  by  counsel  for 
appellant  that  only  under  an  indictment  for 
rape  can  the  accused  be  convicted  of  an  at- 
tempt to  rape.  We  hold  to  the  contrary.  Mel- 
ton's Case,  24  Tex.  App.  284, 6  S.  W.  Bep.  39. 
There  is  no  duplicity  in  the  indictment.  This 
objection  to  an  indictment  applies  when  two 
or  more  distinct  offenses  are  joined  in  one 
count.  While  two  or  more  distinct  offenses 
may,  under  proper  circumstances,  be  joined 
in  an  indictment,  it  must  ordinarily  be  done 
in  separate  counts.  In  this  case  we  have 
two  counts,' — one  for  an  assault  with  intent 
to  rape,  the  other  for  the  attempt. 

It  appears  from  the  record  that  one  Felix 
Diaz  had  been  in  attendance  upon  the  court 
at  the  trial  term,  as  a  witness  for  the  defend- 
ant, in  obedience  to  asubpcena,  until  August 
1st.  Neither  tiie  witnesses  for  the  state  nor 
the  defendant  l)eing  present,  an  attachment 
v/gp  issued  and  executed  August  2d.  When 
the  parties  were  called  upon  to  announce,  the 
sheriff  stated  to  counsel  for  appellant  that 


Diaz  had  been  attached,  and  would  be  in  at- 
tendance upon  the  court.  Counsel  for  de- 
fendant, believing  this  to  be  true,  announced 
ready  for  trial.  Diaz  did  not  attend;  and  de- 
fendant, being  convicted,  brings  forward  this 
matter  as  ground  for  new  trial,  stating  in  the 
motion  the  facts  expected  to  be  proved  by 
Diaz.  Conceding,  for  the  argument,  the  ma- 
teriality of  the  facts,  still  the  court  did  not 
err  in  refusing  a  new  trial  upon  this  ground, 
because  at  some  time  before  the  evidence  was 
concluded  the  defendant  discovered  that  Diaz 
yrka  not  present,  if,  in  fact,  he  needed  him. 
Now,  under  this  state  of  case,  it  was  the  duty 
of  appellant  to  move  to  withdraw  bis  an- 
nouncement and  continue  or  postpone  the 
case,  setting  out  in  his  motion  all  the  facts, 
as  well  as  the  testimony  expected  from  Diaz. 
This  rule  of  practice  is  well  sellled. 

The  motion  relied  upon  testimony  discov- 
ered after  the  trial.  From  an  inspection  of 
the  record,  it  clearly  appears  that  this  testi- 
mony could  have  been  ascertained,  if,  indeed, 
appellant  was  not  aware  of  the  facts  himself. 
He  bail  visited  the  house,  in  company  with 
Diaz;  knew  its  character  and  its  occupants; 
and  could  have  procured  the  attendance  of 
several  witnesses  who  would  have  testified  to 
all  facts  stated  in  tbe  affidavits  filed  in  sup- 
port of  his  motion. 

There  is  very  cogent  testimony  tending  to 
show  that  appellant  was  very  drunk  at  tfae 
time  he  made  the  attempt.  The  court  gave 
in  charge  to  the  jury  tbe  statute  relating  to 
drunkenness,  which  reads:  "Neither  intoxi- 
cation nor  temporary  insanitf  of  mind,  pro- 
duced by  voluntary  recent  use  of  ardent  spir- 
its, sliall  constitute  anjr  excnse  in  this  state 
for  the  commission  of  crime,  nor  shall  intox- 
ication mitigate  either  tbe  degree  or  the  pen- 
alty of  crime;  but  evidence  of  temporary  in- 
sanity produced  by  such  use  of  ardent  spirits 
may  be  introduced  by  tbe  defendant  in  any 
criminal  prosecution,  in  mitigation  of  the 
penalty  attached  to  the  offense  for  which  he 
is  being  tried,  and,  in  cases  of  murder,  for 
the  purpose  of  determining  the  degree  of  mur- 
der of  which  tbe  defendant  may  be  found 
guilty."  Pen.  Code,  art.  40a /  Willson,  Grim. 
St.  §  92.  Appellant  requested  the  following 
instruction:  "The  jury  may  take  into  con- 
sideration the  evidence  before  them  as  to  the 
drunkenness  of  the  defendant  at  tbe  time  of 
the  assault,  if  any  was  made,  in  determining 
whether  the  defendant  had  at  the  time  tbe 
specific  intent  to  commit  the  offense  of  rape, 
as  that  offense  is  defined  in  the  charge  of  the 
court," — which  was  refused,  and  the  defend- 
ant excepted.  Let  us  return  to  article  40a. 
It  is  seen  that  neither  insanity  nor  intoxica- 
tion produced  by  the  voluntary  recent  use  of 
ardent  spirits  shall  be  an  excuse  for  crime. 
This  is  the  common  law,  and  the  law  of  com- 
mon senfle.  Acts  may  be  excused,  but  there 
can,  in  the  very  nature  of  things,  he  no  ex- 
cuse for  crime.  For  if,  indeed,  appellant  at> 
tempted  to  rape  Mrs.  Begian,  in  morals,  as 
in  law,  there  is  no  excuse.  But  it  may  be 
contended  that  the  statute  means  that  proof 
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of  insanity  or  IntoxIcRtlon  so  prodaoed  shall 
not  be  used  to  n^ative — disprove — the  spe- 
cific intent  to  ravish.  The  specific  intent  to 
rape  must  accompany  the  means  used  to  ef- 
fect the  rape.  The  intent  is  an  absolutely 
essentia]  ingredient  of  the  offense,  without 
which,  though  the  means  may  have  been 
nsed,  there  can  he  no  attempt  to  rape.  Now, 
then,  liaa  the  legislature  eliminated  this  in- 
gredient in  all  cases  in  which  the  defendant 
is  temporarily  insane  from  the  use  of  ardent 
spirits, — insane,  or  so  drunk,  from  the  vol- 
untary, recent  use  of  ardent  spirits  as  to  be 
incapable  of  forming  the  intent?  If  so,  then 
the  offense  is  complete  without  the  specific 
intest;  such  insanity  or  drunkenness  being 
substituted  /or  intent.  We  will  not  believe 
this  to  be  the  talentlon  of  the  legislature  un- 
til it  is  expressed  ta  plain  and  anquestionable 
language. 

This  we  deem  a  correet  and  well-settled 
rule,  that,  if  the  offense  consMa  of  an  act 
combined  with  a  particular  intent,  it  is  as 
necessary  to  prove  the  intent  as  to  proT*  the 
act,  and  the  Intent  must  be  found  by  tin 
jury,  as  matter  of  fact,  before  a  conviction 
am  be  had.  Especially  is  this  so  wlien  the 
offense,  consisting  of  the  act  and  the  intent, 
constitutes,  as  in  this  case,  an  attempt  to 
cummit  a  higher  offense  than  that  charged ; 
"and,  as  the  particular  intent  charged  most 
be  proved  to  the  satisfaction  of  the  jury,  be- 
yond a  reasonable  doubt,  no  intent  in  law, 
nor  mere  legal  presumption,  differing  from 
the  intent  in  fact,  will  be  allowed  to  supply 
tbe  place  of  the  latter."  Roberts  v.  People, 
19  Mich.  402;  1  East,  P.  G.  417;  King  v. 
Thomas.  1  Leach,  880;  Rex  v.  Holt,  7  Car.  A 
P.  518;  Reg.  v.  Cruse,  8  Car.  A  P.  541 ;  Reg.  v. 
Jones,  9  Car.  A  P.  258;  Reg.  v.  Ryan,  2  Moody 
&  R.  213:  Ogletree  v.  State,  28  Ala.  693; 
Maher  v.  People,  10  Mich.  212;  People  v. 
Scott,  6  Mich.  296;  Loza  v.  SUte.  1  Tex.  App. 
488.  Our  statute,  above  quoted,  declares 
that  intoxication  shall  be  no  excuse  for  crime, 
etc.  If  a  crime  has  not  been  committed,  the 
statute  is  inapplicable.  No  excuse  is  needed 
until  a  crime  has  been  committed. 

Now,  as  bearing  upon  the  question  as  to 
whether  the  attempt  was  committed  with  the 
intent  to  ravish,  it  was  material  to  inquire 
whether  the  defendant's  mental  faculties 
were  so  far  overcome  by  the  effects  of  intox- 
ication as  to  render  him  incapable  of  enter- 
Uuning  the  intent;  and  for  thiB- purpose  it  was 
the  right  and  duty  of  the  jury  to  take  into 
lonsideration  the  nature  and  circumstances 
of  the  attempt;  the  actions,  conduct,  and  de- 
meanor of  the  defendant;  his  declarations  be- 
fore, at  the  time  of,  and  after  the  attempt; 
and,  especially,  to  consider  the  nature  of  the 
attempt,  and  what  degree  of  mental  capac- 
ity was  necessary  to  enable  him  to  enter- 
tidn  tbe  intent  to  rape.  The  question  we 
are  considering  relates  solely  to  the  capacity 
uf  the  defendant  to  entertain  the  particular 
intent.  It  is  a  question  rather  of  the  exer- 
cise of  tbe  wlU  than  of  reasoning  powers; 
and,  as  matter  of  law,  the  jury  should 


have  been  instructed  that,  if  defendant's 
mental  facultien  were  so  far  overcome  by 
Intoxication  that  he  was  not  conscious  of 
what  he  was  doing,  or  that  if  his  actions  and 
the  means  used  were  naturally  adapted  or  cal- 
culated to  effect  his  purpose,  still,  if  he  had  not 
safflcient  capacity  to  cmtertaln  the  intent  to 
ravish  Mrs.Regian,  In  that  event  they  should 
not  infer  that  intent  from  his  acts;  but  if  be 
knew  what  he  was  doing,  and  wliy  he  was 
doing  it,  and  his  actions  and  the  means  used 
were  naturally  adapted  or  calculated  to  ef- 
fect his  purpose,  then  the  attempt  to  rape 
might  be  inferred  from  his  acts  in  the  same 
manner  as  if  he  were  sober.  Appellant  is 
not  to  be  held  responsible  for  the  intent,  if 
he  was  too  drunk  for  a  conscious  exercise  of 
the  will  to  the  particular  end ;  or,  in  other 
words,  too  drunk  to  entertain  the  intent,  and 
did  not,  in  fact,  entertain  it.  If  be  did,  in 
fact,  entertain  it,  though  but  for  the  intoxi- 
cation he  would  not  have  done  so,  he  is  respon- 
sible for  the  intent  as  well  as  for  the  acts. 
We  are  of  opinion  that  the  requested  instrnc- 
tions  should  have  been  giveni  Reversed  and 
renanded. 


Hawxbobnx  t.  Statb. 

(Court  of  Appeal*  9f  Texat.   Nor.  16, 1880.) 

HoMionn— Sclp-Dbpbnrb  — KursukueHTJiR— Adb- 

^VATB  CaUSB. 

1.  Where  tbt)  evideDoe  does  n<ft  raise  tbe  issue 
of  self-defense,  it  is  error  to  oharge  upon  that  Is- 
sue; but,  tbe  error  being  In  favor  of  defendant, 
he  cannot  object  thereto,  though  tbe  charge  be  Im- 
perfect and  erroneous. 

i.  Any  condition  or  circumstance  wbioh  is  ca- 
pable of  creating  sudden  passion  sufficient  to  ren- 
der the  mind  of  a  person  of  ordinary  temper  inca- 
pable of  cool  reflection  may  constitute  "adequate 
cause"  for  an  assault;  and,  when  the  evidence 
shows  a  number  of  conditions  or  circumstances, 
tending  either  singly  or  collectively  to  constitute 
what  a  Jury  might  consider  adequate  cause,  the 
court's  ohai^  should  leave  tbe  jury  at  liberty  to 
consider  tbem  all  In  determining  the  question  of 
adeouate  cause. 

Appeal  from  district  court,  Bosque  county; 
J.  M.  Hall,  Jadge. 

Poney  Hawthorne  was  convicted  of  an  as- 
sault with  intent  to  commit  murder,  and  ap- 
peals. 

Lockett  lb  Loekett,  for  appellant  Asat. 
Ally.  0«n.  Davidson,  for  the  St{ite. 

WiLLsoN,  .T.  In  some  important  particu- 
lars, there  is  conflict  between  the  evidence 
adduced  by  the  state  and  that  adduced  by  the 
defendant.  For  the  purposes  of  this  opin- 
ion, we  will  state,  substantitilly,  onlyso  much 
of  tbe  evidence  as  presents  the  defensive 
theories  of  the  case.  Some  weeks  prior  to 
the  difficulty,  Bennett,  the  injured  party,  ac- 
cused the  defendant  of  the  theft  of  a  plow. 
Shortly  thereafter  the  parties  met,  and  a 
quarrel  ensued  between  them  about  said  ac- 
cusation; and  there  is  some  evidence  tending 
toshowthatBennett,  on  that  occasion,  sought 
to  assault  defendant  with  a  pistol.  Bennett 
thereafter  threatened  to  kill  defendant,  and 
the  threat  was  communicated  to  the  defend- 
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ant  prior  to  the  difficulty  now  under  considerar 
tion.  A  mutual  friend  of  the  parties  souglit  to 
have  them  settle  their  troubles  amicably,  bat 
Bennett  would  make  no  concessions,  and  per- 
sisted in  his  accusations  and  enmity  against 
the  defendant.  However,  a  few  days  before 
the  difiSculty  in  which  defendant  shot  Ben- 
nett, the  latter  sent  word  to  the  former  to 
come  and  see  him,  that  they  might  have  a 
peaceable  settlement  of  their  trOul)le.  De- 
fendant received  this  message,  and.  In  com- 
pany with  one  Waddill,  a  friend  of  bis,  went 
to  see  Bennett,  and  found  him  in  his  field,  at 
work.  Defendant  told  Bennett  he  had  come 
to  have  a  peaceable  settlement.  Bennett  re- 
plied: "All  right."  WaddiU  then  asked  Ben- 
nett if  he  would  sign  a  written  instrument 
stating  that  be  did  not  believe  that  defendant 
stole  the  plow,  or  that  he  had  no  evidence 
that  he  stole  it.  Bennett  answered  that  be 
would  not,  and  sprang  a  few  feet  away,  and 
seized  a  gun  which  was  on  the  ground.  De- 
fendant also  seized  the  gun;  and  while  he 
and  Bennett  were  struggling  over  it.  Wad- 
dill  took  it  away  from  tliem.  Bennett  then 
ran,  and  defendant  pursued  him,  firing  three 
shots  from  a  pistol  at  him  as  they  ran,  one  of 
which  shots  struck  Bennett  in  the  arm.  De- 
fendant overtook  Bennett,  caught  and  threw 
him  down,  and  inflicted  several  blows  on  his 
bead  with  a  rock.  It  was  proved  by  several 
witnesses  that  Bennett's  general  reputation 
for  peace  and  quiet  was  bad,  and  that  he  was 
a  man  who  would  be  likely  to  execute  a  threat 
made  by  him. 

As  we  view  the  evidence,  it  does  not  raise 
the  issue  of  self-defense,  because  it  is  mani- 
fest that  at  the  time  the  defendant  shot  at 
Bennett,  and  at  the  time  he  bieat  him  with 
the  rook,  he  (Bennett)  was  disarmed,  was 
fleeing  from  his  adversary,  and  threatening 
no  violence  to  him.  Whatever  danger  may 
have  existed  at  the  commencement  of  the 
difficulty  had  entirely  •ceased  at  the  time  the 
defendant  fired  the  shots  and  inflicted  the 
blows  with  the  rock.  The  right  of  self-de- 
fense is  based  upon  and  limited  by  necessity. 
When  the  necessity,  real  or  apparent,  ceases, 
the  right  no  longer  exists.  Blake  v.  State, 
3 Tex.  App.  581;  West  v.  State,  2  Tex.  App. 
462;  Hobbs  v.  State,  16  Tex.  App.  517.  But 
the  trial  judge,  in  his  charge  to  the  jury,  sub- 
mitted self-defense  as  an  issue  in  the  case; 
and,  the  error  of  the  charge  in  this  particular 
being  favorable  to  the  defendant,  he  cannot 
complain  of  such  error,  nor  that  the  law  of 
self-defense  was  imperfectly  or  erroneously 
explained. 

We  are  of  opinion  that  the  evidence  fairly 
presents  the  issue  of  aggravated  assault  and 
battery.  Upon  this  issue  the  charge  of  the 
court  is,  we  think,  incomplete, — in  some 
particulars,  incorrect, — and  does  not  plainly 
present  the  law  applicable  to  the  facts  proved. 
In  explaining  the  laws  of  aggravated  assault, 
the  charge  gives  the  statutory  definition  of 
manslaughter.  In  explaining  "adequate 
cause,"  it  states  that  "insulting  words  or 
gestures,  or  an  assault  and  battery  so  slight 


as  to  show  no  intention  to  Inflict  harm  or  in- 
jury, unaccompanied  by  violence,   are  not 
sufllcient  to  reduce  the  degree  of  murder  to 
the  grade  of  manslaughter,  but  an  assaalt 
sad  battery  causing  pain  or  bloodshed  is  an 
adequate  cause,"  etc.     While  this  portion  of 
the  charge  is  absolutely  correct,  it  is  not  ap- 
plicable to  the  evidence.    There  was  no  proof 
that  Bennett  committed  a  slight  assault  and 
battery  upon  the  defendant,  or  an  aaaault  and 
battery  causing  pain  or  bloodshed.     Under 
this  charge  the  only  adequate  cause  was  an 
assault  and  battery  committed  by  Bennett 
upon  the  defendant,  causing  to   the  latter 
pain  or  bloodshed.   Of  oourse,  the  Jury  would 
conclude,  under  this  charge,  that  adequate 
cause  did  not  exist,  because  no  such  assault 
and  battery  was  committed,  and  therefore^ 
self-defense  not  being  shown,  they  must  nec- 
essarily find  the  defendant  guilty  of  an  as- 
sault with  intent    to  murder.     "Adequate 
cause"  should  not  have  been  ao  restricted. 
Any  condition  or  circamstanoe  whidi  is  ca- 
pable of  creating  sudden  passion  sufficient  to 
render  the  mind  of  a  person  of  ordinary  tem- 
per incapable  of  cool  refiection  may  consti- 
tute "adequate  caase;"  and,  when  the  evi- 
dence shows  a  number  of  conditions  or  cir- 
cumstances tending  either  singly  or  culleet- 
ively  to  constitute  what  a  jury  might  con- 
sider adequate  cause,  the  charge  should  leave 
the  jury  at  liberty  to  consider  them  all,  in 
determining  whether  or  not  adequate  cause 
existed.     Orman's  Case,  24  Tex.  App.  495, 
6  S.  W.  Rep.  544.     Thus,  in  this  case,  the 
jury  should  have  been  given  the  liberty  un- 
der the  charge  of  considering,  in  determin- 
ing the  question  of  adequate  cause,  that  Ben- 
nett had  accused  the  defendant  of  the  theft 
of  a  plow;  that  he  had  refused  to  retract  or 
modify  such  accusation ;  that  he  had  threat- 
ened the  defendant's  life;  that  he  had  sent 
defendant  word  to  come  and  see  him,  for  the 
pnrpose  of  having  a  peaceable  settlement  of 
their   trouble;   and    that,    when  defendant 
went  to  see  him  about  the  matter,  be  stiU  re- 
fused to  retract  or  modify  the  accusation  of 
theft,  and  seized  his  gun  in  a  threatening 
manner.     The  jury  should   have   been  left 
free  to  determine  the  question  of  "adequate 
cause"  from  all  the  facts  in  evidence  tending 
to  show  such  cause,  instead  of  being  restrict- 
ed, as  they  were  by  the  charge,  to  a  single 
cause,  and  that  a  cause  not  shown  by  the 
evidence. 

Again,  if  "adequate  cause"  existed  at  the 
commencement  of  the  difficulty,  and  the  de- 
fendant then  acted  under  the  immediate  in- 
fiuence  of  passion  produced  thereby,  to  that 
degree  which  rendered  his  mind  incjipable  of 
cool  reflection,  such  passion  may  have  con- 
tinued to  exist  throughout  the  difficulty,  and 
may  have  influenced  him  in  firing  the  sbote, 
and  in  beating  Bennett  with  ithe  rock;  and, 
if  it  did,  he  would  not  be  guilty  of  an  assaalt 
with  intent  to  murder.  This  phase  of  the 
case  is,  we  think,  presented  by  the  evidenc«*, 
and  called  for  appropriate  instructions  from 
the  court,  but  was  not  embraced  in  ihauluirge. 
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and  hence  the  charge  is  In  this  particniar  ma- 
terially imperfect.  West  v .  Stttte,  2  Tex .  App . 
460;  Hobljs  v.  State,  16  Tex.  App.  517;  How- 
ard's Case.  28  Tex.  App.  265,  5  8.  W.  Rep. 
231. 

It  was  competent  for  the  defendant  to 
prove,  if  he  could,  that  he  was  Innocent  of 
the  accnsation  of  the  theft  of  the  plow ;  and 
any  testimony  tending  to  establish  his  inno- 
eenoeof  that  charge,  If  offered  by  him,  should 
have  been  admitted.  Wadlington  v.  State, 
19  Tex.  App.  266;  Tlllery'a  Case,  24  Tex. 
App.  251, 5  S.  W.  Rep.  842.  It  appears  from 
a  bill  of  exception  in  the  record  that  some 
such  testimony  was  offered  by  defendant, 
and  rejected;  but  the  bill  of  exception  is  so 
imperfect  and  Indeflnite  that  the  ruling  of 
the  court  is  not  presented  in  such  manner  as 
to  enable  us  to  revise  it.  Because  of  the  de- 
fects and  errors  in  the  charge  of  the  court 
which  we  have  specified,  the  judgment  is  le- 
voaed,  and  the  cause  remanded. 


FLEMUia  V.  Statb. 

(Court  of  Appeal*  of  Texas.    Nov.  27, 1889.) 

CuMniAL  Law — ^PWAorao  akd  Pboof — Coktinu- 
190  Oftbkbb — AaaaunKT  to  Nol.  Fbos. 

1.  Where  an  indiotmeDt  alleges  tlie  keeping  of 
a  disorderly  house  from  October  991 1887,  and  on 
each  day  thereafter,  to  October  98, 1887,  It  is  error 
for  the  court  to  Instruct  the  jury  that  the  Indict- 
ment eharges  the  keeping  of  the  house  from  Oc- 
tober 8  to  January  31, 1888. 

2.  In  criminal  oases,  when  a  continuing  offense 
is  alleged  to  have  been  committed  on  a  certain  day, 
and  on  divers  days  and  times  between  that  and 
another  day  specified,  the  proof  must  be  confined 
to  the  acts  done  within  the  time. 

8.  A  plea  of  former  coavlotlon  cannot  avail 
defendant  where  it  appears  that  such  conviction 
was  under  an  indictment  which  charged  her  with 
keeping  a  disorderly  house  from  the  lat  to  the  90th 
day  of  February,  1888. 

4.  The  county  attorney  agreed  with  the  def  end- 
aat's  attorney  that  if  she  would  abandon  her  ap- 
peal from  one  conTiction,  and  plead  guilty  to  an- 
other Indictment,  he  would  dismiss  other  indict- 
ments found  against  her  for  keeping  a  disorderly 
house.  The  defendant  compiled  with  her  agree- 
ment, but  the  countv  attorney  dismissed  only  a 
part  and  refused  to  aismiss  all  the  oases.  It  ap- 
peared that  the  statute  regulating  the  dismissal  of 
prosecttUoDS  was  In  no  degree  complied  with. 
Beld,  that  the  state  could  not  be  held  bound  by 
the  nnanthorlzed  agreement  of  the  prosecuting  at- 
torney. 

Appeal  from>  county  court,  Ellis  county; 
HcDaniki.,  Judge. 

Indictment  for  keeping  a  disorderly  bouse. 

A.  A.  Kemble,  for  appellant.  A»st,  Atty. 
6m.  Davidson,  for  the  State. 

HuBT,  J  This  is  a  conTiction  for  keep- 
ing a  disorderly  bouse.  Nineteen  indictments 
were  presented  against  appellant  on  March 
9. 1888. — one  for  selling  beer  to  a  minor,  and 
eighteen  for  keeping  a  disorderly  bouse. 
This  indictment  alleged  that  the  house  was 
kept  from  October  22,  and  on  each  day  after 
that  date,  until  October  28.  1887. 

At  a  former  term  of  tlie  court  appellant 
Was  tried  and  convicted  on  an  indictment 
■Ueging  that  the  liouse  was  kept  from  the 
Irt  to  the  29th  day  of  February.  1888.    This 


trial  occurred  at  the  April  term,  1888.  This 
conviction  is  pleaded  in  bar  to  the  prosecu- 
tion in  the  present  case.  The  court  tells  the 
jury  that  the  appellant  is  charged  by  the  in- 
dictment with  keeping  the  house  from  Oc- 
tober 8  to  January  81.  1888.  This  is  not  so. 
the  indictment  in  fact  alleging  that  the  house 
was  kept  from  October  2^  1887.  to  October 
28, 1887. 

The  court  also  charged  the  jury  that  if  they 
believed  from  the  evidence  that  the  defeAd- 
ant  did  at  any  time  from  October  8.  1887.  to 
January  31,  1888,  keep  the  house,  etc..  they 
should  convict.  This  is  error,  because,  as  is 
said  by  Chief  Justice  Shaw:  "The  rule  is 
well  settled  in  criminal  cases  that  when  a 
continuing  offense  is  alleged  to  have  been  on 
a  certain  day,  and  on  divers  days  and  times 
between  that  and  another  day  specified,  the 
proof  must  be  contined  to  acts  done  within 
the  time."  Com.  v.  Briggs,  11  Mete.  573; 
Com.  V.  Pray,  18  Pick.  364;  Com.  v.  El  well, 
1  Gray,  463. 

When  the  time  is  carved,  as  in  this  case, 
then  t^e  offense  being  continuous,  whether 
there  be  a  plea  of  former  conviction  or  ac- 
quittiil  or  not,  the  proof  must  be  confined  to 
acts  done  within  the  time  alleged.  And  if 
the  proof  is  confined  to  the  time  carved,  and 
no  part  of  the  time  thus  carved  has  been  used 
or  utilized  by  a  former  conviction  under  an 
indictment  covering  the  whole  or  a  part  of 
the  time  used  in  the  indictment,  the  plea  of 
former  conviction  will  not  avail.  But,  on 
the  other  liand,  if  any  part  of  the  time  speci- 
fied in  the  indictment  has  been  used  by  or 
under  another  indictment, — either  one  which 
carved  or  one  which  did  not, — the  plea  will 
prevail.  This  being  a  continuous  offense,  a 
non-carving  indictment  covers  the  whole  time 
from  its  presentmeut  back  to  limitation. 

It  appears  from  the  record  that  appellant 
was  convicted  for  selling  beer  to  a  minor,  re- 
ferred to  above;  that  her  motion  for  new  trial 
was  overruled;  and  notice  of  appeal  entered 
of  record.  Under  this  state  of  case,  counsel 
for  appellant  and  the  county  attorney  agreed 
that  if  she  would  abandon  her  appeal  in  the 
beer  case,  and  plead  guilty  to  one  case  for 
keeping  a  disorderly  house,  all  of  the  other 
cases  should  be  dismissed.  Appellant  com- 
plied witli  her  agreement,  and  the  county 
attorney  dismissed  a  part  of  the  cases,  but 
refused  to  dismiss  them  all.  Article  38  of 
the  Code  of  Criminal  Procedure  reads:  "The 
district  or  county  attorney  shall  not  dismiss 
a  case  unless  he  shall  file  a  written  statement 
with  the  papers  in  the  case,  setting  out  his 
reasons  for  such  dismissal,  which  reasons 
shall  be  incorporated  in  the  judgment  of  dis- 
missal; and  no  case  shall  be  dismissed  with- 
out the  permission  of  the  presiding  judge, 
who  shall  be  satisfied  that  the  reasons  so 
stated  are  good  and  sufficient  to  authorize 
such  dismissal."  In  the  first  place,  the  pre- 
siding judge  was  not  consulted  at  all.  He 
was  not  permitted  to  pass  upon  the  sufiBciency 
of  the  reasons  so  far  as  appears  from  the  rec- 
ord.   They  were  not  reduced  to  writing,  as 
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the  law  directs,  and  filed  with  the  papers  in 
Uie  case.  Hence  the  county  attorney  had  no 
authority  to  make  such  a  contract.  This 
being  so,  the  state,  the  principal,  was  not 
bound  by  the  contract,  there  l)eing  no  author- 
ity in  the  agent  to  thus  bind  it;  and,  while 
the  agent  was  acting  within  the  apparent 
scope  of  his  auttutrity,  the  appellant  knew, 
or  was  bound  to  know,  that  he  was  exceed- 
ing hia  powers,  for  she  is  held  ta  know  the 
la^.  Because  of  the  errors  in  the  charge 
above  noted  the  judgment  is  reversed,  and 
the  cause  remanded  for  another  trial. 


Bbowm  «.  MrroHBU.  at  ah 
(Supreme  Court  of  Texas.    Nov.  6, 188B.) 

WlLM— UNDtn  iNFLUBNCl!— PMADINO — BtIDSITOI 
— FosEIOir  JUDOMEST — WlTNEBH. 

1.  In  proceedings  by  heirs  to  set  aside  the  pro- 
bate of  a  will,  a  decree  of  a  court  of  another  state 
will  be  admitted  to  show  the  adoption  of  a  peti- 
tioner by  deceased,  without  proof  as  to  the  law  of 
adoption  in  that  state:  there  being  no  proof  that 
the  court  had  not  jurisdiction. 

S.  An  avermentof  the  petition  thatoertain  per- 
sons conspired  and  confederated  with  themselTes 
and  others,  and  used  and  exercised  undue  influence 
orer  deceased,  in  order  to  fraudulently  procure  the 
ezeootion  of  said  instrument,  was  a  mere  state- 
ment of  conclusions,  without  any  facts  to  show 
fraud  or  undue  influence. 

8.  The  probate  of  a  will  should  not  be  set  aside 
on  mere  suspicion  of  undue  influence,  or  on  a  show- 
ing that  opportunity  to  exercise  such  inflaence  may 
hare  existed. 

4.  Where  a  witness  testifies  \if  deposttion  that 
deceased  had,  prior  to  making  her  will,  stated  that 
her  husband  bad  worked  hard  to  make  tne  property 
owned  by  them,  and  that  at  her  death  she  wanted 
him  to  hare  it,  no  part  of  the  answer  will  be  ex- 
cluded on  an  objection,  made  forthe'flrsttlme  dur- 
ing the  trial,  that  the  answer  was  not  responsive  to 
the  interrogatory. 

5.  Under  Ber.  St.  Tex.  art.  2848,  providing  that 
in  actions  by  or  against  the  heirs  or  legal  repre- 
sentatives of  a  decedent,  arising  out  of  any  trans- 
action with  decedent,  neither  party  shall  be  al- 
lowed to  testify  against  the  others  as  to  statements 
by  the  testator,  unless  called  to  testify  by  the  op- 
posite party,  testatrix's  husband,  a  legatee  under 
the  will,  cannot  testify  in  his  own  beh^  as  to  dec- 
larations made  by  his  wife  bearing  on  the  validity 
of  the  wiU. 

6.  It  is  not  error  to  allow  witnesses  who  were 
present  when  the  will  was  executed,  and  had  tes- 
tified fully  as  to  testatrix's  condition,  her  appear- 
ance and  conversation  at  that  time,  to  give  their 
opinion  as  to  her  mental  capacity  at  that  time. 

7.  An  instruction  that,  ''in  determining  wheth- 
er or  not  she  [testatrix]  had  mental  capacity  to 
make  said  will,  you  will  determine  from  all  the 
evidence  before  you  whether  or  not,  at  the  time  of 
her  signing  said  will,  she  knew  what  she  was  do- 
ing, understood  the  nature  of  the  business  she  was 
engaged  in,  the  nature  and  extent  of  her  property, 
the  person  to  whom  she  meant  to  devise  the  same, 
and  whether  or  not  she  had  tbe  capacity  to  con- 
centrate or  fix  her  mind  upon  the  objects  of  her 
bounty, "  is  erroneous,  as  it  requires  the  jury,  in 
determining  testatrix's  testamentary  capacity,  to 
decide  whether  she  had  actual  knowledge  and  un- 
derstanding of  the  extent  and  nature  of  her  prop- 
erty.' 

Appeal  from  Tarrant  couniy  court;  B.  J. 
BoYKiN,  Special  Judge. 
F.  M.  BranUy  and  D.  W.  Humphreys,  for 


'  See,  on  the  general  subject  of  mental  testa 
mentary  capacity,  Thompson  v.  Ish,  (Mo.)  ante, 
UO,  and  note  3. 


appellant.    BaU  <&  McOart,  Rota,  Herd  i 
Rosa,  and  Templeton  <C  JCem,  for  appellees. 

Statton,  C.  J.  This  is  a  proceeding  in- 
stituted in  the  county  court  for  Tarrant 
county,  by  John  Mitchell  and  Lizzie  Winters, 
to  set  aside  the  probate  of  the  will  of  Mrs. 
Lizzie  Brown.  Mitchell  claimed  to  be  tbe 
son  of  Mrs.  Brown,  and  Lizzie  Winten 
claimed  to  be  an  adopted  daughter.  Mn. 
Lizzie  Brown  was  tbe  wife  of  appellant  at  the 
time  of  her  death,  and  there  was  evidence 
tending  to  show  that  John  Mitchell  was  her 
son  by  a  former  marriage.  The  evidence  of 
the  relationship  of  Lizzie  Winters  to  Mrs. 
Brown  consistcKl  (1)  of  a  copy  of  an  instru- 
ment purporting  to  be  signed  by  Brown  and 
wife,  and  by  the  parents  of  the  child,  where- 
by Brown  and  wife,  in  terms,  adopted  the 
Child,  and  her  parents  consented  thereto,  and 
agreed  that  she  should  bear  the  name  of  ber 
adopted  parents  in  the  future.  This  was  ac- 
knowledged by  all  the  parties  to  it,  before  a 
notary  public  in  the  state  of  Michigan,  where 
all  the  parties  were  then  domiciled.  (2)  A 
decree  of  tbe  probate  court  for  Wayne  ooanty, 
state  of  Michigan,  showing  its  action  on  the 
paper  before  referred  to,  which,  after  reciting 
the  substance  of  the  contents  of  the  act  of 
adoption,  and  many  other  things,  among 
which  was  a  reference  to  the  act  of  the  legis- 
lature of  the  state  under  which  the  procedure 
was  had,  proceeded  as  follows:  "L  tbe  said 
judge  of  probate,  in  pursuance  of  the  act 
aforesaid,  do  order  that  the  said  George  and 
Elizabeth  Brown  do  stand  in  the  place  of  par- 
ents to  said  child,  and  that  her  name  be 
changed  to  'Nettie  Elizabeth  Brown,'  and 
that  this  order  be  entered  in  the  journal  of 
the  probate  court  for  said  county  of  Wayne. 
[Signed]  Axbert  H.  Wilkinson,  Judge  of 
Probate."  The  decree  refers  to  ttie  act  of 
adoption,  and  is  duly  certified  in  accordance 
with  the  act  of  congress.  This  evidence  was 
objected  to  on  the  ground  (1)  that  the  act 
of  adoption  was  not  acknowledged,  or  certi- 
fied to  have  been  acknowledged,  as  are  deeds 
and  other  papers  executed  by  married  women 
required  to  be  by  the  laws  of  this  state;  (2) 
because  no  proof  was  offered  of  any  law  of 
the  state  of  Michigan  authorizing  the  pro- 
ceedings recited  in  tbe  papers.  These  ob- 
jections were  overruled,  and,  had  there  been 
nothing  more  than  the  act  of  adoption,  signed 
by  the  parties  and  acknowledged  as  it  was, 
the  objection  should  have  been  sustained  on 
both  grounds  urged;  but  we  are  of  opinion 
that  the  decree  of  the  probate  court  was  prop- 
erly admitted  without  proof  as  to  the  law  in 
force  in  the  state  of  Michigan;  for  it  ought 
to  be  presumed,  in  the  absence  of  evidence  to 
the  contrary,  that  the  court  bad  jurisdiction, 
and  that  its  proceedings  were  legal.  Bryant 
V.  Kelton,  1  Tex.  436.  Such  presumption, 
however,  would  not  be  conclusive,  and  it 
would  be  the  right  of  appellant  to  show  that 
the  court  had  no  jurisdiction  either  of  tbe 
subject-matter  or  parties.  It  is  proper,  fur- 
ther, to  say  that  tbe  fact  of  adoption  was  ad- 
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mitted  by  appellant.  The  only  reason  why 
the  relationship  of  appellees  to  Mrs.  Brown 
becomes  important  in  this  proceeding  was 
that  it  was  necessary  for  them,  or  at  least 
one  of  them,  to  show  an  interest  in  the  will. 
The  action  could  have  been  sustiiined  if  only 
one  of  the  contestants  showed  snch  interest. 
The  answer  of  appellant  denied  that  appellees 
were  related  to  the  testatrix ;  but  neither  party 
requested  the  court  to  submit  an  issue  as  to 
that,  and  none  was  submitted.  It  would 
seem  that  such  an  issue  should  be  presented 
in  cases  of  this  character,  and  tried  as  are 
matters  in  abatement.  No  question  is  now 
raised  as  to  the  effect  which  oould  be  given 
to  an  act  of  adoption  by  a  married  woman 
domiciled  in  another  state. 

Appellees  asked  that  the  probate  of  the  will 
be  set  aside  on  two  grounds:  (1)  Because  it 
was  executed  through  undue  influence  exer- 
cised over  the  testatrix  by  appellant  and  oth- 
ers; (2)  because  the  testatrix  had  not  suffi- 
cient mental  capacity  to  make  a  will  at  the 
time  it  was  executed.  Appellant  excepted 
specially  to  so  much  of  the  petition  asiset  up 
undue  influence,  and  the  grounds  of  the  ex> 
ception  were  as  follows:  "That  the  petition 
faUed  to  show  the  nature  of,  or  what,  fraud 
or  undue  influence  was  used  or  exercised,  or 
how.  or  in  what  manner,  the  same  was  used 
or  exercised,  in  order  to  procure  the  execu- 
tion of  such  will. "  This  was  overruled.  The 
averment  of  the  petition  was:  "Your  peti- 
tioners further  allege  that  said  G(eo.  B.  Brown 
and  J.  G.  Simpson  conspired  and  confeder- 
ated with  themselves  and  others,  and  used 
and  exercised  undue  Influence  over  said  Liz- 
zie Brown,  deceased.  In  order  to  fraudulently 
procure  the  execution  of  said  instrument  ot 
writing."  This  was  the  mere  statement  of 
conclusions,  without  the  statement  of  a  single 
fact  to  support  them,  and  the  exception  should 
have  been  sustained.  Wright  v.  Wright,  8 
Tex.  181;  Hendrix  T.  Nunn,  46  Tex.  149. 
The  evidence  bearing  on  the  issue  of  undue 
influence  was  no  more  specifle  than  the  plead- 
ing; and  we  are  of  the  opinion  that  there  was 
no  such  evidence  as  justifled  the  court  in  sub- 
mitting that  issue  to  the  jury.  That  such  an 
issue  was  submitted  is  assigned  as  error,  and 
the  assignment  must  be  sustained.  The  pro- 
bate of  a  will  cannot  be  set  aside  on  proof  of 
facts  which,  at  most,  do  no  more  than  show 
that  opportunity  to  exercise  undue  influence 
may  have  existed,  or  to  raise  a  bare  saspicion 
that  aocb  influence  may  have  been  used. 

The  real  issue  in  the  case  was  whether 
Mrs.  Brown  had  testamentary  capacity  at  the 
time  the  will  was  executed;  and  on  that  ques- 
tion there  was  great  conflict  in  the  evidence. 
We  do  not  deem  it  proper  or  necessary  in  the 
disposition  of  the  ctse  to  express  any  opinion 
as  to  the  sufficiency  of  the  evidence  to  sus- 
tain or  defeat  the  will.  Many  questions  were 
raised  on  the  trial  as  to  the  admission  and  re- 
jection of  evidence,  but  the  rulings  thereon 
will  be  considered  only  so  far  as  the  same 
questions  are  likely  to  arise  upon  another 
trial.    Mrs.  Blandin  testified  by  deposition 


to  statements  made  by  the  deceased  prior  to 
making  the  will,  to  the  effect  that  her  hus- 
band h«d  worked  hard  to  make  the  property 
owned  by  them,  and  that  at  her  death  she 
wanted  him  to  have  it.  The  objection,  urged 
for  the  first  time  during  the  trial,  was  that 
the  answer  was  not  responsive  to  the  inter- 
rogatory. A  part  of  the  answer,  which  gave 
her  reason  for  desiring  her  husband  to  have 
the  property,  was  excluded.  The  answer 
may  not  have  been  strictly  responsive  to  the 
interr<^tory;  but,  whether  so  or  not,  it  was 
error  to  exclude  any  part  of  it  on  objection 
made  for  the  first  time  during  the  trial.  Lee 
V.  Stowe,  57  Tex.  444. 

The  court  did  not  err  in  excluding  evi- 
dence offered  to  show  the  reasons  which  in- 
duced appellant  and  wife  to  accept  the  child 
before  referred  to,  nor  in  excluding  the  evi- 
dence as  to  what  property  appellant  and  his 
wife  then  liad,  or  expected  to  have. 

Appellant  proposed  to  testify  in  his  own 
behiUf  to  many  declarations  made  to  him  by 
his  wife  before  and  after  the  will  was  made, 
which  would  have  been  admissible,  coming 
from  a  disinterested  witness;  but  they  were 
objected  to,  on  the  ground  that  they  were 
statements  by  the  deceased  which  could  not 
be  proved  by  his  evidence.  This  is  in  effect 
an  action  by  the  heirs  of  the  deceased  arising 
out  of  a  transaction  with  her,  if  they  sustain 
to  her  the  relation  claimed;  and  we  are  of 
opinion  that  appellant  cannot  be  permitted  to 
t  -stify  to  any  statement  made  by  her  having 
bearing  on  the  validity  of  the  will  in  oontro- 
versv.    Rev.  St.  art.  2248. 

Mrs.  Livingston,  who  was  present  when 
the  will  was  executed,  stated  fully  the  condi- 
tion of  Mrs.  Brown  at  that  time,  her  appear- 
ance and  conversation;  and  the  court  did 
not  err,  in  connection  with  this  evidence,  in 
permitting  the  witness  to  give  her  opinion 
as  to  her  mental  capacity  at  that  time.  Gar- 
rison V.  Blanton,  48  Tex.  303:  Cockrill  v. 
Oox,  65  Tex.  669;  Busw.  Insan.  §§  240-249; 
1  Bedf .  Wills.  140-145.  The  testimony  (rf  the 
attending  physician  was  of  the  same  charac- 
ter as  that  given  by  Mrs.  Livingston,  and 
was  properly  received,  as  was  that  of  the 
witness  Ferry.  A  statement  here  of  the  tes- 
timony of  these  and  other  witnesses  would 
serve  no  useful  purpose;  and  it  is  sufficient 
to  say  that  it  was  such  as  showed  that  they 
were  familiar  with  the  condition  of  Mrs. 
Brown,  and  with  the  facts  which  tended  to 
show  her  mental  condition. 

After  instructing  the  jury  what  issues 
they  should  consider,  and  how  they  should 
decide  in  case  they  made  certain  findings, 
the  court  below  instructed  the  jury  that: 
"In  determining  whether  or  not  she  had 
mental  capacity  to  make  said  will,  you  will 
determine,  foom  all  the  evidence  before  you, 
whether  or  not,  at  the  time  of  her  signing 
said  will,  she  knew  what  she  was  doing,  un- 
derstood the  nature  of  the  business  she  was 
engaged  in,  the  nature  and  extent  of  her 
property,  the  person  to  whom  she  meant  to 
devise  the  same,  and  whether  or  not  she  had 
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the  capacity  to  concentrate  or  0x  her  mind 
upon  the  objects  of  her  bounty."  The  inquiry 
to  which  the  mind  of  the  jury  was  intended 
to  be  called  by  this  char((e  was  the  vital  one 
in  the  case;  for  by  it  and  preceding  parts  of 
the  charge  the  jury  were  instructed  to  de- 
termine whetlier  the  testatrix  had  testament- 
ary capacity  at  the  time  she  executed  the 
paper  admitted  to  probate.  Tlie  charge,  in 
effect,  Informed  the  jury  that  the  determina- 
tion of  that  question  depended  upon  the  solu- 
tion of  other  issues  of  fact  therein  enumer- 
ated, which  relate,  not  solely  to  the  ci^iacity 
of  the  testatrix  to  know  or  understand,  but 
to  her  actual  knowledge  or  understanding  of 
the  matters  referred  to.  If  there  be  matters 
to  which  the  mind  of  the  jury  was  directed 
which  it  was  not  necessary  that  the  testatrix 
should  have  known  or  understood  to  give 
validity  to  the  will,  tden  the  charge  was  mis- 
leading. The  evidence  is  clear  that  the  paper 
was  correctly  read  to  the  testatrix  before  she 
executed  it,  and  that  it  was  executed  in  the 
mode  required  by  the  statute.  There  is  no 
pretense  that  the  testatrix  was  deaf,  or  her 
hearing  in  any  way  defective;  and,  under 
this  state  of  facts,  although  the  charge  should 
have  directed  the  jury  to  inquire  as  to  the  ca- 
pacity of  the  testatrix  to  know  and  under- 
stand, no  injury,  probably,  resulted  from  so 
much  of  the  charge  as  directed  the  jury  .to 
inquire  whether  "she  knew  what  she  was 
doing,  and  understood  the  nature  of  the  bus- 
iness she  was  engaged  in;"  for,  if  she  did  not, 
the  inference  that  this  was  because  she  had 
not  suflScient  capacity  almost  necessarily  fol- 
lows. There  is  no  doubt  tliatcapacity  to  un- 
derstand the  nature  and  extent  of  the  prop- 
erty dIspoAed  of  by  will  must  exist  at  the 
time  a  will  is  made;  but  it  is  not  true  that 
actual  knowledge  or  understanding  of  the 
extent  and  nature  of  property  disposed  of  by 
will  is  necessary  to  the  validity  of  such  a 
disposition.  The  charge  given  required  the 
Jury  te  determine  whether  the  testatrix  had 
knowledge  of,  or  understood,  these  things; 
and  they  must  have  understood,  if  they  be- 
lieved that  she  had  not  such  knowledge  or 
understanding,  that  the  will  was  invalid.  If 
actual  knowledge  or  understanding  of  the 
nature  and  extent  of  property  devised  was 
necessary  to  the  validity  ot  a  will,  but  few 
wills  by  which  considerable  estates  are  dis- 
posed of  would  be  valid.  The  question  is 
one  of  icapacity  to  know,  and  not  of  actual 
knowledge;  and  the  want  of  the  latter  cannot 
be  made  the  test  of  the  existence  of  the  otl^r. 
The  succeeding  paragraph  of  the  charge  was 
as  follows:  "If  she  liad  the  capabilities  men- 
tioned in  the  preceding  paragraph,  you  will 
conclude  that  she  had  sulScient  capacity  to 
make  such  wilL  If  she  did  not  have  such 
capabilities,  then  you  will  conclude  that  she 
did  not  have  sulScient  mental  capacity  to 
make  such  will."  The  preceding  paragraph, 
except  in  the  last  clause,  had  not  mentioned 
or  enumerated  "capabilities,"  but  had  re- 
ferred to  matters  of  actual  knowledge  of 
things,  the  result  of  the  exercise  of  capacity. 


The  preceding  paragraph  undertook  to  in- 
form the  jury  what  they  must  consider  in 
order  to  determine  whether  testamentary  ca- 
pacity existed;  and  the  facts  so  to  be  consid- 
ered did  not  relate  to  capacity  to  know  or 
understand,  bat  to  knowledge  or  underatand- 
ing  of  the  enumerated  facts.  In  the  para- 
grapli  of  the  charge  last  quoted  the  jury  most 
probably  understood  the  court  to  instruct 
them  that  the  testetrix  had  not  sufficient 
mental  capacity  to  make  a  wiU  unless  she 
knew  what  she  was  doing,  understood  the 
nature  of  the  business  she  was  engaged  in, 
the  nature  and  extent  of  her  property,  the 
person  to  whom  she  meant  to  devise  it,  and, 
further,  had  capacity  to  concentrate  or  fix 
her  mind  upon  the  objects  of  her  Imunty. 
As  before  said,  this  prescribed  a  test  of  tes- 
tamentary capacity  which  the  law  does  not 
recognize.  It  was  necessary  that  the  testa- 
trix should  know  what  she  was  doing,  and 
understand  the  nature  of  the  business  and 
act  she  was  engaged  in,  at  the  time  she  exe- 
cuted the  paper,  but,  in  tlie  absence  of  fraud 
or  undue  influence,  the  paper  having  been 
execute  in  the  form  and  manner  required 
by  law,  whether  she  knew  all  the  facts  nec- 
essary to  give  validity  must  be  determined 
by  her  capacity  to  luiow  and  understand;  for, 
if  this  existed,  no  one  can  be  heard  to  say 
that  she  did  not  know  and  fully  understand 
the  nature  and  effect  of  her  act,  or  that  she 
did  not  intend  to  make  the  disposition  of  ber 
property  evidenced  by  the  will.  Tlie  court 
below  might  safely  have  informed  the  jury 
that  the  testatrix  had  testamentary  capacity 
if  her  mind  and  memory  were  such  as  to  en- 
able her  to  know  and  understand  the  matters 
referred  to  in  the  charge  at  the  time  she  exe- 
cuted the  paper;  but  it  may  be  doubted  if 
charges  enumerating  so  many  things  have  a 
tendency  to  enable  juries  as  diearly  to  under- 
stand their  duties  in  such  cases  as  would  a 
simple  charge  to  the  effect  that  one  had  tes- 
tamentary capacity  of  his  mind  and  memory, 
at  tlie  time  the  paper  was  executed,  were 
they  sufficiently  sound  to  enable  him  to  know 
and  understand  what  he  was  doing,  and  the 
effect  of  his  act.  There  are  many  other  ques- 
tions raised  by  the  assignments  of  error 
which  will  probalily  not  arise  npon  another 
trial,  and  tliey  will  not  be  discussed.  The 
court  below  should  have  sustained  the  de- 
murrer to  so  much  of  the  petition  as  attempt- 
ed to  set  up  undue  influence,  and  should  not 
have  submitted  that  issue,  and  we  are  fur- 
ther of  the  opinion  that  the  charge  to  which 
we  liave  referred  was  calculated  to  mislead 
the  jury;  for  which  reasons  the  judgment  of 
the  court  below  will  be  reversed,  and  the 
cause  remanded. 


MissouBX  Pao.  By.  Co.  e.  Heitnksset. 
,  (Supreme  Court  of  Texas.    Nov.  19, 1888.) 

RA.ILK0JJ}  Companies— NEaLiQBNOX—Fuusnre 
AND  Proof. 
1.  In  an  action  against  a  railway  company  for 
personal  injuries,  where  the  facts  alleKed  as 
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atltntiog  negligence  are  failure  to  ring  the  bell,  to 
whistle,  to  glre  signals  to  stop  the  train,  and  run- 
ning too  fast,  failure  of  defendant  to  have  a  light 
at  the  place  of  the  accident  when  it  occurred  can- 
not  be  proven  to  show  the  company's  negligence, 
as  the  facta  constitnting  the  cause  of  action  mnst 
be  clearly  stated,  and  the  evidence  oonflned  to  the 
alleeattons. 

2.  Evidence  that  a  railway  company,  after  an 
accident,  put  a  light  at  the  place  of  the  accident,  is 
insdmissible  to  show  former  negligence. 

Commissioners'  decision.  Appeal  from  dis- 
trict court,  Tarrant  county;  E,  E.  Beckham, 
Jadge. 

Action  bj  I'atrick  Hennessey  against  the 
Missouri  Pacific  Railway  Company  for  per- 
sonal injuries.  Judgment  for  plaintiff,  and 
defendant  appeals. 

Finch  <t  Thompton,  for  appellant.  W.  R. 
Laury  and  Ball  <&  McCart,  for  appellee. 

CoLLARD,  J.  On  the  10th  of  March,  1885, 
Patrick  Hennessey  filed  this  suit  against  the 
Missouri  Faci6c  Railway  Company,  claiming 
damages  in  the  sum  of  $15,000  for  personal 
injuries  received  on  tlie  10th  day  of  August, 
1884.  On  the  27th  day  of  September,  1887, 
Hennessey,  by  his  next  friend,  filed  his  amend- 
ed petition,  in  wliich  it  is  alleged  tliat  lie  was 
walking  upon  a curtidn  street,  (Front  street,) 
in  the  city  of  Fort  Worth,  on  the  lOtb  day  of 
August,  1884,  which  street  was  intersected 
by  the  defendant's  railroad  track,  the  Y's  and 
twitches  thereof,  the  same  being  a  public 
crossing;  that  while  so  walking,  by  the  gross 
negligence  of  defendant  and  its  servants  in 
running  said  train  at  a  gi'eat  rate  of  speed, 
and  without  giving  the  proper  and  necessary 
warning  and  signals,  as  was  then  required  by 
the  statutes  of  the  stale  and  the  ordinances 
of  the  city,  be  (said  Hennessey)  was  run  over 
by  defendant's  train  of  passenger-cars  so  that 
thereby  he  was  taken  unawares,  knocked 
down,  his  skull  and  divers  members  fract- 
ured, etc.,  for  which  the  damages  are  laid  at 
•20,000.  The  second  count  in  the  petition 
avers  that  he  was  ran  upon  by  said  cars  while 
he  was  on  the  track,  and  injured  as  afore- 
said; that  the  "injuries  were  caused  by  the 
willful  negligence  of  defendant's  agents  in 
failing  to  ring  the  bell  and  blow  the  whistle," 
and  because  of  the  great  speed  of  the  train, 
in  violation  of  the  statutes  of  the  state  and  the 
ordinances  of  the  city,  and  by  the  willful  acts 
of  defendant's  agents  "in  failing  to  warn 
plaintiff  of  his  danger,  and  in  failing  to  stop 
the  train  before  it  reached  plaintiff,  when 
they  saw  be  was  about  to  be  taken  unawares, 
and  injured."  Defendant  answered  by  gen- 
eral demurrer,  general  denial,  and  by  plea  of 
contributory  negligence  on  the  part  of  Hen- 
nessey in  walking  and  sitting  down  on  the 
track  before  a  moving  train  of  cars.  Verdict 
and  judgment  for  plaintiff  for  $12,500.  After 
this,  pending  defendant's  motion  for  a  new 
trial,  Hennessey  died,  whereupon  the  admin- 
istr^or  of  the  estate  appeared  to  prosecute 
the  case.  After  this  the  motion  for  new  trial 
was  overroled,  and  the  defendant  appealed, 
and  assigned  various  errors. 

Over  Uie  objection  of  defendant,  witness  for 
v.l2s.w.no.22— 39 


plaintiff,  George  A.  Barnes,  was  allowed  to 
testify  that  there  was  no  target  light  at  the 
place  where  the  accident  occurred,  on  the 
nigtit  of  the  occnrrence,  but  that  there  was  a 
post  and  liglit  put  just  west  of  where  the  Y 
track  crossed  the  street  a  few  days  afterwards. 
The  admission  uf  tliis  testimony  was  objected 
to,  and  is  assigned  as  error  because  not  re- 
sponsive to  the  pleadings.  It  is  elementary 
and  statutory  in  this  state  that  the  petition 
shall  set  forth  "a  full  and  clear  statement  of 
the  cause  of  action;"  that  is,  the  facts  which 
constitute  the  cause  of  action.  Bey.  St.  art. 
1195;  Ramsay  v.  McCHUley,  2  Tex.  189;  Mil- 
burn  v.  Walker,  11  Tex.  329;  Moody  v.  Benge, 
28  Tex.  545;  Malone  t.  Craig,  22  Tex.  609; 
Gray  v.  Osborne,  24  Tex.  157.  This  is  neces- 
sary, in  order  to  apprise  the  opposite  party  of 
the  facts  that  are  expected  to  be  proved.  A 
mere  al>stract  proposition  that  defendant  was 
guilty  of  negligence  which  resulted  in  injury 
to  plaintiff  would  not  be  suflJcient.  The  act 
done  or  omitted  constituting  negligence  must 
be  averred  and  proved.  Hence  it  follows 
tliat  an  act  done  or  omitted  which  is  relied 
on  to  establish  negligence  must  be  alleged,  or 
proof  of  it  will  not  be  allowed.  Where,  from 
the  nature  of  the  case,  the  plaintiff  would  not 
be  expected  to  know  the  exact  cause,  or  the 
precise  negligent  act  which  becomes  the 
cause,  of  an  injury,  and  where  the  facts  are 
peculiarly  within  the  knowledge  of  the  de- 
fendant, he  would  not  be  required  to  allege 
the  particular  cause,  but  it  would  be  suffi- 
cient to  allege  the  fact  in  a  general  way,  as 
that  there  was  a  defect  of  machinery  or  struct- 
ure, or  want  of  skill  in  operating  on  the  part 
of  defendant  or  its  servants,  or  some  such 
fact  as  would  give  the  defendant  notice  of  the 
character  of  proof  that  would  be  offered  to 
support  the  plaintiff's  case.  Railway  Co.  v. 
Brlnker,  68  Tex.  502,  3  8.  W.  Bep.  99;  Will- 
iams v.  Railway  Co.,  60  Tex.  206.  If  an  injury 
occurs  under  such  circumstances  that  a  neg- 
ligent act  on  the  part  of  the  defendant  cannot 
be  alleged  or  proved,  and  where  no  relation 
exists  between  the  parties  that  demands  im- 
munity from  injury,  there  can  be  no  recov- 
ery. Railroad  Co.  v.  Crowder,  61  Tex.  262, 
70  Tex.  223,  7  8.  W.  Rep.  709.  In  the  case 
before  us  the  act  of  negligence  proved  con- 
sisted of  the  failure  of  defendant  to  have  a 
light  at  the  crossing,  and  this  was  shown  by 
the  fact  that  in  a  few  days  after  plaintiff  was 
injured  a  light  was  placed,  presumably  by  the 
defendant,  near  the  crossing  where  the  acci- 
dent occurred.  The  effect  of  the  evidence 
was  that  defendant  knew  the  light  should 
have  been  there  before  and  at  the  time  of  the 
accident,  and  that  it  was  negligence  not  to 
have  it  there.  The  want  of  lights  at  the  cross- 
ing was  not  a  fact  peculiarly  within  the  knowl- 
edge of  defendant  and  its  servants.  It  was 
open  to  observation,  and  might  have  been 
as  well  known  to  plaintiff  and  bis  witnesses 
as  to  defendant.  It  was  easily  proved,  con- 
stituted a  distinct  act  of  negligence,  not  al- 
leged or  relied  on  for  recovery  in  the  petition, 
and  was  not  admissible  to  show  such  negli- 


Digitized  by 


Google    g 


610 


SOUTHWESTERN  BEPOUTEB,  Vol.  12. 


(Tex. 


gence.  The  fact  that  it  was  dark,  or  that 
there  was  no  light  near  the  crossing,  under 
the  allegations  made,  might  have  i>een  proved 
as  a  circumstance  in  the  case,  explanatory  of 
the  acts  of  both  the  parties,  but  not  to  show 
that  it  was  the  duty  of  defendant  to  keep  the 
place  liglited,  or  that  it  was  negligent  not  to 
have  the  light  there.  This  could  not  be  done, 
in  the  absence  of  averment  of  the  fact.  The 
admission  of  the  testimony  under  the  plead- 
ing  was  violative  of  another  familiar  rule, 
that  the  proof  must  conform  to  the  allega- 
tions. FlaintiS  in  bis  petition  particularly 
specified  the  facts  constituting  negligence, — 
failing  to  ring  the  bell,  to  whistle,  to  give 
signals  to  stop  the  train,  and  in  running  too 
fast,  etc.  The  evidence  should  have  been  re- 
stricted to  the  allegations.  It  was  good  plead- 
ing on  the  part  of  plaintiff  to  set  up  every 
material  fact  upon  which  he  relied  for  a  re- 
covery, but  he  would  not  be  allowed  to  prove 
other  material  facts,  upon  which  the  petition 
did  not  rely.  Before  we  dismiss  the  subject, 
it  would  be  proper  to  add  that  evidence  of  im- 
provement made  m  the  appliances  and  mode 
of  operating  a  railroad  after  an  accident  should 
not  be  received  as  evidence  of  former  negli- 
gence. For  this  reason,  the  evidence  that  de- 
fendant, two  or  three  days  after  the  injury  to 
plaintiff,  put  up  a  light  at  the  crossing,  was 
inadmissible.  It  would  be  a  bad  rule  that 
would  discourage  improvements  on  and  in 
the  use  of  a  road.  B^iilroad  Co.  v.  McGowan. 
11  S.  W.  Rep.  336;  Patt.  By.  Accident  Law, 
421, 422.  Underthecircumstances,  we  think 
other  assignments  need  not  be  noticed.  For 
the  error  in  admitting  improper  evidence 
prejudicial  to  defendant,  as  herein  pointed 
out,  we  conclude  the  judgment  of  the  court 
below  should  be  reversed  and  remanded. 

Stayton,  C.  J.  Report  of  the  commission 
of  appeals  examined,  their  opinion  adopted, 
and  tike  judgment  is  reversed  and  remanded. 


Lttlk  et  €U.  V.  Halff  tt  al. 

{Supreme  Cowrt  of  Texas.    Nov.  15, 1889.) 

JUDIGIXIi  UI8TKICT8 — C0NaTITCT10IIA.L  L^W. 

1.  Const.  Tex.  art.  5,  {  1,  vests  the  judicial 
power  in  certain  courts,  includingf  district  courts. 
Section  7  provides  that  the  state  shall  be  divided 
into  26  judicial  districts^  which  may  be  increased 
or  diminished  by  the  legislature,  and  that  the  dis- 
trict judges  shall  be  elected  hy  the  qualified  voters 
of  the  district.  Section  14  fixes  the  judicial  dis- 
tricts, and  the  time  of  holding^  the  conrt  therein, 
until  otherwise  provided  by  law.  Section  7  tur- 
ner provides  that  a  district  judge  sliaU  hold  the 
regular  terms  of  court  at  one  place  in  each  county 
in  the  district  twice  a  year,  in  such  manner  as 
shall  be  prescribed  bylaw,  and  that  the  legislature 
may  increase  the  number  of  terms,  when  necessary 
for  the  dispatch  of  business ;  and  section  9  provides 
for  a  clerk  of  the  district  court  of  each  county. 
Held,  that  they  do  not  show  an  intention  to  forbid 
the  creation  of  more  than  one  judicial  district  in  a 
county,  or  the  sitting  of  two  district  courts,  with 
a  single  olerk,  at  one  place,  the  county-seat. 

2.  As  the  leading  purpose  of  Gten.  Laws  Tex. 
1889,  p.  165,  was  to  establisn  two  judicial  districts, 
and  to  secure  the  holding  of  two  district  courts.  Id 
Bexar  county,  provisions  of  the  act  declaring  that 
grand  juries  stmll  be  impaneled  In  only  one  of  the 


districts,  and  that  criminal  cases  shall  reach  the 
other  only  when  transferred  from  the  first,  aa  to 
the  legality  of  which  there  may  be  qaestlon,  are 
not  so  inseparably  connected  with  the  leading  pnr- 
pose  of  the  act  as  to  require  the  entire  act  to  fall, 
nor  are  they  such  as  to  induce  the  belief  that  the 
legislature  would  not  have  passed  the  act  witb 
them  omitted. 

Appeal  from  district  court,  Bexar  ooanty; 
W.  W.  Kixo,  Judge. 

Barnard  &  Green  and  Geo.  O,  Altgelt,  for 
appellants.  Simpson  &  James,  J.  A.  tt  H. 
0.  Green,  and  /.  H.  McLeavy,  for  appellees. 

Stayton,  C.  J.  The  legislature  at  its  last 
session  passed  an  act  whereby  the  county  of 
Bexar  was  divided  into  two  parts,  hj  a  line 
running  through  the  court-house,  and  that 
part  of  the  county  on  the  north  and  west  of 
that  line  was  declared  to  constitute  a  new 
judicial  district,  to  be  known  as  the  "Forty- 
Fifth  District,"  while  all  that  part  of  the 
county  south  and  east  of  that  line  was  de- 
clared to  constitute  the  "Thirty-Seventh  Ju- 
dicial District."  Bexar  county  Iwfore  the 
act  composed  the  thirty-seventh  judicial  dis- 
trict, and  the  judge  and  district  attorney  in 
office  in  that  district  were  continued  in  of&ce 
in  the  new  district  bearing  the  same  number. 
but  provision  was  made  for  the  appointment 
of  a  judge  for  the  forty-flfth  district,  his  suc- 
cessor to  be  elected  by  the  electors  resident 
in  that  part  of  tliecounty  which  was  declared 
to  constitute  the  new  district.  The  act  pro- 
vided that  the  courts  in  both  districts  should 
have  concurrent  jurisdiction  tliroughout  the 
limits  of  Bexar  county  of  all  matters,  civil 
and  criminal,  to  the  extent  this  is  conferred 
on  district  courts  by  the  constitution,  and 
that  grand  and  petit  juries  should  be  selected 
and  drawn  from  the  body  of  the  county, 
providing,*however,  that  no  grand  jury  should 
be  organized  in  the  forty-fifth  district.  The 
judge  of  the  thirty-seventh  district,  however, 
is  required  at  each  term  of  his  court  to  or- 
ganize a  grand  jury,  empowered  to  inquire 
into  all  offenses  committed  within  the  entire 
county,  whose  indictments,  together  with  all 
appeals  in  criminal  cases  from  inferior  courts 
in  the  county,  are  made  returnable  to  the 
district  court  for  the  thirty-seventh  judicial 
district  Civil  actions  brought  in  the  county 
or  appealed  to  the  district  court  from  inferior 
tribunals,  in  any  part  of  the  county,  may  be 
filed  in  either  conrt,  at  the  option  of  the 
plaintiff  or  appellant.  The  act  authorizes 
the  judge  of  either  district,  at  his  discretioD, 
to  transfer  any  cause,  civil  or  criminal,  which 
may  be  pending- in  his  court,  to  the  other 
court,  and  upon  the  taking  effect  of  the  act 
the  clerk  of  the  district  court  for  Bexar  ooan- 
ty  is  directed  to  enter  on  the  docket  of  the 
court  for  the  thirty-seventh  district  all  causes 
then  pending  in  that  court,  or  to  be  filed 
therein  subsequently,  under  the  provisiona 
of  the  act,  and  to  place  on  the  docket  of  the 
court  for  the  forty-fifth  judicial  district  all 
causes  that  may  be  transferred  to  that  court 
by  the  judge  for  the  thirty-seventh  district, 
or  filed  in  that  court  under  the  provisions  oC 
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the  act.  The  act  further  declared  all  l.iws 
and  parts  of  laws  In  conflict  with  it  repealed. 
Gen.  Laws  18S9.  p.  165. 

In  aocordHDce  with  the  act,  a  judge  was 
appointed  for  the  forty-fifth  judicial  district, 
and,  the  act  having  become  operative,  appel- 
lee brought  an  action  in  tlie  district  court  of 
tbat  district  against  appellants  on  a  proniis- 
8or7  note  for  more  than  $500.  Citations 
were  duly  issued  and  served  on  appellants, 
who  failed  to  answer,  and  a  judgment  by  de> 
fault  was  entered  against  them.  Before  the 
adjournment  of  the  court,  appellants  filed  a 
motion  to  set  aside  the  judgment  and  dismiss 
the  cause,  upon  the  ground  that  the  act  creat- 
ing the  district  was  unconstitutional,  but  the 
motion  was  overruled,  and  from  the  judgment 
this  appeal  is  prosecuted.  It  is  agreed  by  the 
parties  that  there  is  no  question  involved 
other  than  the  validity  of  the  act  before  re- 
ferred to,  and  that  if  the  act  be  held  constitu- 
tional the  judgment  shiUl  be  afiBrmed,  but 
if  it  be  held  otherwise  the  judgment  shall  be 
reversed  and  the  cause  dismissed. 

It  is  contended  on  the  one  side,  while  there 
is  no  provision  in  the  constitulition  which, 
expressly  prohibits  the  creation  of  two  judi- 
cial districts  in  one  county,  an  implied  pro- 
hibition arises  from  the  various  provisions 
of  that  instrument,  and  that  some  parts  of 
the  act  are  in  violation  of  article  3,  §  56,  of 
the  constitution,  which  forbids  the  passage 
of  local  or  special  laws  therein  enumerate. 
Od  the  other  hand,  it  is  claimed  that  none  of 
the  provisions  of  the  act  are  in  conflict  with 
the  section  of  the  constitution  referred  to,  or 
with  uny  other,  and  that  so  much  of  the  act 
as  creates  two  judicial  districts  in  one  county 
is  not  so  repugnant  to  any  express  provision 
of  the  constitution  as  to  justify  a  holding 
that  such  legislation  is  impliedly  forbidden. 
There  is  no  pretense  that  the  act  in  question 
in  any  way  conflicts  with  any  superior  law 
other  than  the  constitution  of  this  state,  and 
if  it  be  not  forbidden  by  that  it  must  be  sus- 
tained. It  has  frequently  been  said  that  an 
act  of  a  state  legislature  must  be  held  valid 
unless  some  superior  law,  in  express  terms 
or  by  necessary  implication,  forbade  its  pas- 
sage. A  prohibition  of  the  exercise  of  a 
power  cannot  be  said  to  be  necessarily  implied 
unless,  looking  to  the  language  and  purpose 
of  the  constitution,  it  is  evident  that  with- 
out such  implication  the  will  of  the  people, 
as  illustrated  by  a  careful  consideration  of 
ail  its  provisions,  cannot  be  given  effect. 
The  prohibition  which  it  is  claimed  ought  to 
be  implied  in  this  case  is  not  one  affecting 
any  private  or  personal  right,  nor  is  it  one 
that  can  arise  because  the  power  to  do  the 
act  has  been  conferred  on  somMlepartment 
of  the  government  other  than  the  legislature, 
from  which  an  implied  prohibition  to  the  leg- 
islature will  arise.  The  implication  sought 
to  be  raised  relates  to  a  mere  matter  of  ex- 
pediency, which  there  is  a  manifest  propriety 
in  leaving  to  the  determination  of  the  legis- 
lature from  time  to  time,  and  which  it  is  sel- 
dom the  purpose  of  a  constitution  to  deter- 


mine. It  affects  neither  a  pnblic  nor  a  pri- 
vate right.  An  intention  to  restrict  the 
power  of  a  state  legislature,  and  especially 
in  reference  to/  such  a  matter,  further  than 
this  is  done  by  express  limitations,  is  not  to  be 
presumed;  and,  when  it  is  claimed  that  this 
is  done  by  implication,  those  so  claiming 
ought  to-be  able  to  point  out  the  provision  or 
provisions  of  the  constitution  wiiich  require 
such  implication,  to  give  effect  to  the  will  of 
the  people  evidenced  by  the  entire  instru- 
ment. That  necessary  implications  exist, 
under  the  provisions  of  the  constitution  of 
this  state,  we  do  not  question;  and  one  of 
them  is  found  in  article  5,  which  establishes 
certain  courts  and  fixes  their  several  jurisdic- 
tions. In  absence  of  an  express  prohibition, 
the  legislature  would  have  no  power  to  de- 
clare that  the  several  courts  thus  created 
should  not  exercise  the  powers  conferred  on 
them,  or  to  create  other  courts,  and  transfer 
those  powers  to  them,  except  as  the  constitu- 
tion may  provide  for  such  change  of  jurisdic- 
tion. Here  there  is  an  implied  limitation 
placed  on  the  legislature,  resulting  frona  the 
fact  that  the  people,  acting  in  their  sovereign 
capacity,  have  declared  that  certain  courto, 
with  defined  powers,  shall  exist,  and  con- 
stitute one  of  the  three  departments  of  the 
government,  which  the  people  never  could 
have  intended  might  be  destroyed  in  whole 
or  in  part  by  another  department,  or  all  the 
other  departments.  The  declaration  is  tbat 
the  executive,  legislative,  and  judicial  depart- 
ments shall  exist, — this  is  the  flat  of  the  peo- 
ple,— and  neither  one  nor  all  of  the  depart- 
ments so  created  can  enlarge,  restrict,  or 
destroy  the  powers  of  any  one  of  these,  except 
as  the  power  to  do  so  may  be  expressly  given 
by  the  constitution. 

It  is  contended  that  article  5,  §§  1,  7-9,  of 
the  constitution,  impliedly  prohibit  the  crea- 
tion of  two  judicial  districts  in  one  county. 
Article  5,  §  1,  of  the  constitution,  provides: 
"The  judicial  power  of  this  state  shall  be 
vested  in  one  supreme  court,  in  a  court  of 
appeals,  in  district  courts,  in  county  courts, 
in  commissioners'  courts,  in  courts  of  justices 
of  the  peace,  and  in  such  other  courts  as  may 
be  established  by  law."  So  much  of  this 
section  has  no  bearing  on  the  question  be- 
fore us,  for  it  does  not  attempt  to  determine 
what  territory  may  be  made  a  jadicial  dis- 
trict; but  simply,  among  other  things,  pro- 
vides for  district  courts  as  a  part  of  the 
judiciary  department,  on  which,  by  succeed- 
ing sections,  a  given  jurisdiction  is  conferred. 
It  may  be  said  that  all  the  courts  named  In 
this  section  are  created  by  it.  It  is  true  that 
this  section  of  the  constitution  expressly 
recognizes  the  power  of  the  legislature  to 
establish  "criminal  district  courts,"  which 
illustrates  the  fact  that  the  people  desired  that 
such  courts  should  be  established  as  would 
meet  the  demand  resulting  from  growth  of 
population  and  other  causes;  but  it  is  most 
likely  true  that  this  recognition  of  power 
was  made  in  order  to  prevent  any  doubt  as 
to  the  power  of  the  legislature  to  confer  on 
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them,  if  created,  a  jurisdiction  by  the  consti- 
tution itself  conferred  on  the  district  and  in- 
ferior courts;  and,  further,  in  connection 
with  the  recognition  of  the  power,  to  declare 
its  limitations.  In  the  one  case,  it  is  the 
establishment,  creation,  of  a.  court,  which, 
when  brought  into  existence,  will  exercise  a 
jurisdiction  conferred  by  the  constitution  on 
other  courts;  while  in  the  other,  the  power 
exercised  is  but  that  of  Axing  the  territory 
witliin  which  an  established  court  shall  b« 
held.  The  express  grant  or  recognition  of 
the  one  power  ought  (lotto  be  held  impliedly 
to  prohil>it  the  exercise  of  the  other,  and 
especially  so  in  view  of  the  provisions  of  the 
.consiitiition  next  to  b<4  considered. 

Article  5,  §  7,  provides:  "'i'he  state  shall 
be  divided  into  twenty-six  judicial  districts, 
which  may  be  increased  or  diminished  by  the 
legislature."  And  section  14  of  the  same 
article  provides  that  "the  judicial  districts  in 
this  state,  and  the  time  of  holding  the  courts 
therein,  are  fixed  by  ordinance  forming  part 
of  this  oonstitution,  until  otherwise  provided 
by  law."  Both  of  these  sections  evidence 
the  fact  that  it  was  intended  the  legislature, 
the  only  body  empowered  to  make  laws, 
should  have  power  to  increase  or  diminish 
the  number  of  judicial  districts,  and  to  de- 
termine what  territory  should  be  embraced 
in  a  given  district;  and,  in  the  absence  of 
some  limitation  in  these  respects,  nothing 
further  appearing  to  illustrate  the  intention, 
the  presumption  would  be  that  it  was  the  in- 
tention to  confer  on  the  legislature  the  power 
to  create  a  judicial  district  out  of  a  territory, 
however  small,  if  the  business  within  it  so 
required.  Section  7  provides  that  the  dis- 
trict judges  shall  be  elected  by  the  qualiBed 
voters  of  the  district,  but  there  is  nothing  in 
this  which  evidences  an  intention  that  a 
judicial  district  might  not  embrace  less  ter- 
ritory than  a  county.  It  furtlier  provides  a 
district  judge  "shall  bold  the  regular  terms 
of  court  at  one  place  in  each  county  in  the 
district,  twice  in  each  year,  in  such  manner 
as  may  be  prescribed  by  law.  The  legis- 
lature shall  have  power  by  general  act  to  au- 
thorize the  holding  of  special  terms  when 
necessary,  and  to  provide  for  holding  more 
than  two  terms  of  the  court  in  any  county 
for  the  dispatch  of  business."  These  pro- 
visions evidence  an  intention  to  leave  with 
the  legislature  full  power  to  require  district 
courts  to  be  had  as  frequently  as  may  be  nec- 
essary to  dispose  of  the  businessof  any  coun- 
ty with  reasonable  dispatch,  but  absolutely 
to  require  that  at  least  two  terms  of  court 
shall  be  held  every  year  in  each  county. 
There  is  nothing  in  these  considerations  to 
induce  the  belief  that  it  was  intended  no  ju- 
dicial district  should  be  composed  of  less  ter- 
ritory than  an  entire  county.  Prior  to  tlie 
adoption  of  the  present  constitution,  it  may 
be  true  that  the  business  of  no  county  in  the 
state  was  so  large  that  it  could  not  be  trans- 
acted by  one  district  court  with  reasonable 
promptitude,  and  that  no  consideration  was 
given  to  the  question  whether  a  time  would 


come  when  the  increase  of  population  and 
wealth,  and  consequent  increase  of  litigation, 
would  render  it  impossible  for  one  court  to 
do  this;  but.  it  it  be  true,  we  could  not  con- 
ceive it  possible  that  the  people  intended  to 
deny  to  the  legislature  the  power  to  do  that 
to  which  no  thought  was  given,  and  so,  in 
the  face  of  the  manifest  intention,  to  give  to 
the  legislature  full  power  to  compel  sncli 
courts  to  be  held  so  long  and  so  often  as 
might  be  necessary  for  the  prompt  trial  of  all 
causes  which  might  be  brought  before  them. 
In  reference  to  counties,  article  9  of  the 
constitution  expressly  confers  on  the  legisla- 
ture "power  to  create  counties  fortlie  conven- 
ience of  the  people,  subject  to  the  following 
provisions."     Then  follows  a  provision  that 
no  new  county  should  be  formed  from  ter- 
ritory not  then  within  existing  counties,  with 
a  less  area  than  900  square  miles,  in  a  square 
form,  unless  prevented  by  pre-existing  bound- 
ary lines;  and    still    the   further  provision 
that,  "within  the  territory  of  any  county  or 
counties  now  existing,  no  new  county  shall 
be  created  with  a  less  area  than  seven  hundred 
square  miles,  nor  shall  any  such  county  now 
existing  be  reduced  to  a  less  area  than  seven 
hundred  square  miles."     We  have  here  an 
instance  in  which  the  people  thought  it  nec- 
essary expressly  to  impose  a  limitation  on  the 
power  of  the  legislature  to  create  a  subdivis- 
ion of  tlie  state  whose  purpose  is  kindred  to 
that  for  which  judicial  districts  are  created, 
and,  if  it  had  been  intended  that  a  like  lim- 
itation should  be  imposed  on  the  power  to 
create  judicial  districts,  the  inference  is  fair 
that  such  intention  would  have  been  expressed 
in  language  as  explicit.     We  have  another 
instance  in  which  it  was  deemed  necessary 
expressly  to  declare  that  a  subdivision  of  the 
state,  for  purpose  of  representation,  should 
not  be  severed,  in  that  article  3,  §  25,  after 
providing  for  the  division  of  the  state  into 
senatorial  districts,  to  be  composed  of  con- 
tiguous territory,  declares  that  "no  single 
county  shall  be  entitled  to  more  than  one  sen- 
ator."    When  the  constitution  was  adopted 
it  is  reasonable  to  suppose  that  it  was  expect- 
ed to  continue  in  force  for  a  considerable  pe- 
riod, and  it  cannot  be  presumed  that  the  peo- 
ple did  not  expect  some  of  the  counties  and 
towns  and  cities  then  existing  to  become  pop- 
ulous, and  the  business  in  the  courts  greatly 
to  increase,  while  it  remained  iu  force;  and 
it  would  be  hard  to  believe,  in  view  of  the 
solicitude  shown  to  furnish  courts  sufiBdent 
for  the  prompt  disposition  of  business,  if  a 
specific  intention  existed  that  there  should 
not  be  more  than  one  district  court  held  in 
a  county,  that  the  legislature  should   have 
been  denied*  power  to  organize  counties  so 
small  that  the  litigation  pertaining  to  the 
jurisdiction  of  a  district  court  might  be  dis- 
posed of  by  one  court.     It  must  be  presumed. 
in  view  of  the  action  of  the  legislature,  tliat 
one  district  court  cannot  dispose  of  the  busi- 
ness of  that  jurisdiction  in  Bexar  county, 
and  that  another  is  necessary  to  that  end; 
and,  before   a   prohibition  against  the  ex* 
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errise  of  the  power  to  create  two  judicial 
districts  within  tbat  territory  can  be  iui- 
plied,  the  language  of  the  constitution 
should  very  clearly  evidence  the  intention 
of  the  people  to  deny  power  to  the  legis- 
lature so  to  organize  the  districts  as  to  give 
more  than  one  district  court  to  a  county,  if 
necessary  to  accompli  ah  the  purpose  for  which 
courts  are  created.  It  seems  to  be  insisted 
tbat  the  declaration  that  district  judges  "shall 
hold  the  regular  terms  of  court  at  one  place 
in  each  county  in  the  district  in  each  year" 
shows  an  intention  to  forbid  the  creation  of 
more  than  one  judicial  district  in  a  county; 
but  we  do  not  thinlc  such  an  implication  nec- 
essary to  give  effect  to  tlie  intention  of  the 
people  as  manifested  by  the  entire  constitu- 
tion. The  purpose  of  this  provision  was  to 
secure  the  holding  of  such  courts,  and  to  de- 
prive the  legislature  of  the  power  to  make  any 
law  which  would  deprive  the  people  of  any 
county  of  at  least  two  terms  of  court  during 
eacli  year.  Without  this  declaration,  tlie  leg- 
islature would  have  bad  such  power;  and  it 
would  not  necessHrily  follow,  because  the  leg- 
islature was  deprived  of  the  power  to  dimin- 
ish the  number  of  terras  to  be  lield  in  a  coun- 
ty, by  a  provision  intended  to  secure  to  the 
people  at  least  that  number  of  terms  in  eacli 
year,  that  an  intention  existed  to  witbliold 
froDQ  it  the  power  to  provide  for  the  iiolding 
of  terms,  as  many  as  might  be  found  neces- 
sary, by  more  than  one  district  court  in  a 
county.  The  dei\ial  of  the  power  to  deprive 
each  county  of  two  terms  in  each  year  ought 
not  to  be  construed  into  a  denial  of  the  pow- 
er to  give  more  terms  during  the  year,  even 
though  held  by  more  than  one  court,  created 
by  the  constitution,  whose  jurisdiction,  ter- 
ritorially, must,  in  the  nature  of  things,  be 
determined  by  the  legislature;  and,  especially 
so.  in  the  face  of  the  provision  which  express- 
ly declares  the  power  of  the  legislature  "to 
provide  fur  holding  more  than  two  terms  of 
the  court  in  any  county  for  the  dispatch  of 
business,"  which  clearly  evidences  that  the 
former  provision  was  a  limitation  on  the  pow- 
er to  reduce  the  number  of  terms  in  each  year, 
and  nothing  more. 

The  terms  of  court  are  required  to  be  held 
at  one  place  in  each  county  in  the  district, 
twice  in  each  year.  By  the  words  "one 
place"  we  do  not  understand  to  be  meant  one 
town  or  one  house;  for,  if  this  was  the  mean- 
ing, in  the  case  of  removal  of  a  county-seat, 
which  is  provided  for  by  the  constitution,  it 
might  be  necessary  to  bbld  a  court  at  a  place 
other  than  the  county-seat.  The  constitu- 
tion does  not  declare  at  what  place  in  each 
county  the  district  courts  shall  be  held,  but 
leaves  that  to  be  determined  by  the  legis- 
lature, which  has  declared  tffat  such  courts 
shall  be  held  at  the  county-seats  of  the  sev- 
eral counties.  By  the  words  "one  place"  we 
understand  to  be  meant  the  place  pre3cribe<l 
by  law, — the  county-seat.  Two  district  courts 
may  sit  therein  as  well  as  one,  and  we  see 
nothing  in  the  net  in  question  which  contra- 
venes either  the  letter  or  spirit  of  the  consti- 


tution, in  so  far  as  thaC  instrument  provides 
where  district  courts  shall  be  held.  ' 

It  is  urged  that  article  5,  §  9.  of  the  consti- 
tution, which  provides  for  a  clerk  of  the  dis- 
trict court  for  each  county,  for  his  election, 
and  for  his  appointment  in  case  of  a  vacan- 
cy, evidences  an  intention  that  but  one  dis- 
trict coui-t  should  be  permitted  to  be  held  in 
any  one  county.  This  section  may  tend  to 
show  that  the  people  may  not  have  consid- 
ered whether  it  ever  would  become  necessary 
to  create  more  than  one  judicial  district  in  a 
county,  and  that  they  determined  that  one 
clerk  of  the  district  court  would  be  enough 
in  any  county.  But,  if  this  be  admitted,  it 
does  not  meet  the  question  before  us;  for 
power  of  the  legislature  to  enact  a  given  law 
cannot  be  held  to  be  impliedly  denied  merely 
because  it  may  appear,  from  an  examination 
of  the  constitution,  that  it  was  not  foreseen 
at  the  time  of  its  adoption  that  a  necessity 
fur  the  exercise  of  such  a  power  would  ever 
arise.  If  the  constitution  were  the  source 
from  which  springs  the  power  of  the  legis- 
lature, there  would  be  force  in  the  proposi- 
tion that  the  people  did  not  intend  to  con- 
fer a  power  the  necessity  for  the  exercise  of 
which  was  not  foreseen;  but  no  force  can  be 
given  to  such  a  fact  when  all  legislative  pow- 
er, except  in  so  far  as  this  power  is  restrict- 
ed by  constitutional  limitations,  rests  with 
the  department  of  government  to  which  the 
law-making  power  is  confided.  The  act  in 
question  provides  that  the  clerk  of  the  dis- 
trict court  for  Bexar  county  shall  perform, 
in  two  courts,  the  duties  which  the  law  im- 
poses on  such  clerks  in  every  county  in  the 
state,  and  neither  enlarges  nor  restricts  the 
powers  and  duties  imposed  by  law  on  that 
officer.  Difficulties  in  the  way  of  appoint- 
ment to  that  offlfce  in  case  of  vacancy  are 
suggested,  but  these  are  not  insuperable,  and 
arise  on  a  supposed  state  of  facts  which  can- 
not exist  without  failure  of  duty  on  the  part 
of  the  judges.  Such  considerations  ought 
not  to  be  given  a  controlling  iniiuence  in  de- 
termining a  question  of  legislative  power. 

We  do  not  see  that  section  8,  art.  1,  of  the 
constitution,  has  any  bearing  on  the  immedi- 
ute  question  under  consideration,  though  it 
may  have  on  the  validity  of  so  much  of  the 
act  as  declares  that  no  grand  jury  shall  be 
impaneled  in  the  forty-fifth  judicial  district, 
and  that  criminal  cases  shall  reach  that  court 
only  when  the  judge  in  the  thirty-seventh 
judicial  district  may  see  proper  to  transfer 
criminal  causes  to  It.  Courts  are  not  author- 
ized to  hold  tliat  a  legislature  has  exceeded 
its  power,  unless  able  to  point  to  some  part 
of  the  constitution  which  denies  to  tbat  body 
the  right  to  exercise  the  given  power.  As 
said  in  Orr  v.  Khine,  45  Tex.  354,  uncertain 
and  doubtful  inferences  and  deductions  are 
not  sufficient  to  authorize  a  court  to  hold 
that  the  legislature  exceeded  its  power  in  tlie 
passage  of  a  statute;  and  finding  no  provis- 
ion of  the  constitution  which,  expressly  or 
by  necessary  implication,  denies  to  the  legis- 
lature the  power  to  create  more  than  one  ju- 
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dicial  district  in  a  cdunty,  we  are  not  author- 
ized to  bold  that  it  had  not  such  power. 

It  is  suggested  that  so  muoh  of  the  act  as 
assumes  to  deny  to  the  district  court  to  be 
held  in  the  forty-Qftli  judicial  district  the 
power  to  impanel  and  have  the  services  of  a 
gran(^  jury,  and  in  so  far  as  it  assames  to 
deny  the  power  of  that  court  to  try  criminal 
cases  other  than  such  as  may  be  transferred 
to  it  by  the  court  to  be  held  in  the  tiiirty-sev- 
enth  district,  is  contrary  to  the  constitution. 
It  is  clear  that  the  legislature  has  no  power 
to  withdraw  from  any  district  court  any  part 
of  the  jurisdiction  conferred  on  such  courts 
by  the  constitution,  unless  this  may  be  done 
in  cases  contemplated  by  section  1,  art.  6.  of 
that  instrument.  Xu  person  can  be  held  to 
answer  for  a  felony  unless  on  the  indictment 
of  a  grand  jury,  (Const,  art.  1,  g  10;)  and  it 
may  be  true  that  an  act  which  denies  to  a 
district  court  the  power  to  have  inquisition 
and  accusation  by  a  grand  jury  denies,  in  an 
essential  matter,  the  full  exercise  of  that  ju- 
risdiction conferred  on  such  courts;  for  if  the 
court  has  no  power  to  have  an  accusation 
made,  as  required  by  the  constitution,  the 
basis  for  its  power  to  hear  and  determine  is 
taken  away,  except  in  so  far  as  indictments 
may  be  sent  to  it  by  another  court  for  trial. 
It  may  be  further  true  that  tlie  legislature 
has  no  power  to  make  the  jurisdiction  of  a 
district  court  to  try  any  criminal  cause,  of 
which  it  is  given  jurisdiction  by  the  consti- 
tution, based  on  a  crime  committed  within 
the  territory  over  which  it  is  given  jurisdic- 
tion, dependent  on  the  volition  and  act  of  an- 
other district  court.  It  is  contended  that  the 
act  is  in  conflict  with  the  paragraphs  of  arti- 
cle 3,  §  56,  which  prohibit  the  passage  of  lo- 
cal or  special  laws  regulating  the  affairs  of 
counties,  regulating  the  practice  or  jurisdic- 
tion of  courts,  and  the  summoning  or  impan- 
eling of  grand  or  petit  juries.  Every  law 
fixing  the  territory  which  shall  constitute  a 
judicial  district  is  neczssarily  local  in  its 
character,  but  the  power  of  the  legislature  to 
do  this  Is  expressly  recognized.  The  crea- 
tion of  two  judicial  districts  in  a  county  op- 
erates no  further  towards  the  regulation  of 
the  affairs  of  the  county  than  does  the  estab- 
lishment of  one,  and  it  seems  to  us  that  the 
act  in  question  is  not  within  the  meaning  of 
the  constitution  on  regulating  the  affairs  of 
a  county;  for  that  paragraph  of  the  section 
referred  to  has  application  to  such  affairs  as 
are  common  to  all  the  subdivisions  of  the 
state  referred  to  in  It.  That  the  legislature 
is  denied  the  power  to  pass  local  or  special 
laws  regulating  the  practice  or  jurisdiction 
of  courts  is  true,  and  there  may  be  some  pro- 
visions of  the  act  in  question  which  contra- 
vene that  provision,  and  this  may  be  true  of 
so  much  of  the  act  as  provides  that  no  grand 
jury  shall  be  summoned  or  impaneled  in  the 
court  to  be  held  in  the  forty-Ut'th  judicial  dis- 
trict; but  it  is  unnecessary  for  us  to  pass  up- 
on these  matters,  or  others  that  have  been 
referred  to,  for  it  does  not  follow,  if  this  be 
so,  that  the  court  silling  in  either  of  the  dis- 


tricts established  in  the  county  is  not  a  legal 
court,  having  jurisdiction  to  try  the  cause 
before  us  on  appeal.     The  leading  purpose  of 
the  act  was  to  establish  two  judicial  districts, 
and  thus  secure  the  holding  of  two  district 
courts  in  the  county;  and  the  parts  of  the  act 
claimed  to  be  in  conliict  with  the  constitution 
are  not  so  inseparably  connected  with  that 
part  of  the  act  we  hold  valid  as  to  require  a 
holding  that  the  entire  act  must  fall,  did  we 
hold  some  of  its  provisions  in  contlict  with 
the  constitution.     Nor  are  the  provisions,  as 
to  legality  of  which  there  may  be  question, 
such  as  to  induce  the  belief  that  the  legisla- 
ture would  not  have  passed  the  act  with  those 
omitted.     At  the  same  session  at  which  the 
act  in  question  was  passed  the  legislature 
created  two  judicial  districts  in  the  county  of 
Dallas,  and  in  the  act  doing  this  some  of  the 
provisions  in  that  before  us  claimed  to  be  in- 
valid are  not  found.     It  may  be  that  some  of 
the  provisions  of  the  act  are  not  in  harmony 
with  existing  legislation,  but  it  cannot  be 
held,  because  there  may  be  conflict  L>etween 
statutes,  that  either  for  this  reason  is  uncon- 
stitutional; and,  if  there  be  contlicts  or  want 
of  harmony  between  the  act  in  question  and 
other  laws,  it  will  be  the  duty  of  the  legisisr 
ture  to  correct  this,  as  will  it  be  to  piiss  such 
general  laws  as  may  be  found  necessary  in 
order  to  the  harmonious  and  efficient  work- 
ing of  two  district  courts  within  one  county. 
We  do  not  wish  to  be  understood  to  decide 
that  all  the  provisions  of  the  act  before  us 
are  in  harmony  with  the  constitution,  nor 
that  they  are  not,  but  simply  to  decide  that 
the  courts  sitting  in  the  two  judicial  districts 
organized  in  Bexar  county  are  legal  courts, 
entitled  toexercise  the  jurisdiction  conferred 
on  district  courts  by  the  constitution,  from 
which  it  fiillows  there  is  no  error  in  the  judg- 
ment in  this  cause  appealed  from.    We  deem 
it  proper  further  to  say,  if  there  be  provis- 
ions in  the  act  inconsistent  with  other  laws 
and  in  conflict  with  the  constitution,  then 
the  repealing  clause  in  the  act  cannot  be  held 
to  repeal  the  former  law  inconsistent  with 
such  provisions.     The  judgment  of  the  oouit 
below  will  be  affirmed. 


Taylor  v.  Thurman. 

(Supreme  Cowrt  of  Texas.    Oct.  39,  1889.) 

Attaohkbnt — Lbvt  and  LniK — ^Pboobkds  or  Saui 
— Action  to  Rbcovur— Bvidknob. 

1.  Where  property  is  held  ander  the  levy  of  an 
attachment  sued  out  by  plaintiff,  and  also  by  se- 
questration in  prooeedines  to  foreclose  a  mortease 
thereon,  pltinttS  has  no  interest  in  the  proceeds  of 
the  sale  of  whatever  interest  other  persons  ni«y 
have  acquired  by  the  levy  of  a  subsequent  attach- 
ment, it  appearing;  that  the  sheriff  did  not  part 
with  the  property  after  such  sale,  but  holds  It  still 
under  such  prior  levies. 

2.  In  an  action  against  the  sheriff  to  reoovier 
the  proceeds  of  such  sale,  evidence  that  the  sheriff 
hela  the  property  until  it  was  sold  to  satisfy  plain- 
tiff's  claims,  and  that  plaintiff  received  the  pro- 
ceeds of  the  latter  sale,  is  relevant. 

Appeal  from  district  court,  Marion  coanty ; 
JoHK  L.  Shefpakd,  Judge. 
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John  Penman  and  B.  R.  Taylor,  for  ap- 
pellant. 

Statton,  C.  J.    Appellee  institnted  an  ac- 
tion against  C.  W.  Heap  in  justice's  court, 
and  sued  out  a  writ  of  attachment,  which  was 
levied  on  certain  personal  property.    He  also 
brouglit  suit  in  district  court  against  Heap  to 
foreclose  a  mortgage  on  the  same  property  to 
enforce  the  payment  of  another  debt  due  to 
him,  and  in  that  action  caused  the  property 
to  be  sequestrated.     These  actions  may  have 
been  against  Spearman  &  Heap,  but  the  rec- 
ord does  not  make  this  clear.     After  these 
things  had  occurred,  Curtis  &  Co.  brought 
suit  in  Justice's  court  against  Spearman  & 
Heap,  and  sued  out  a  writ  of  attachment, 
which  was  levied  on  the  same  properly.  The 
levies  seem  to  have  all  been  made  by  appel- 
lant, who  was  sheriff  of  Marion  county,  and 
the  property  to  have  remained  in  his  posses- 
sion, or  in  the  possession  of  appellee,  who 
held  for  him.    After  the  last  writ  of  attach- 
ment was  levied,  the  justice  who  issued  the 
writ,  on  application  of  Curtis  &  Co.,  directed 
the  property  to  be  sold  as  perishable  property, 
and  the  writ  commanding  this  was  placed  In 
the  hands  of  appellant,  who  proceeded  to  sell 
the  property  subject  to  the  mortgage  and  at- 
tachment liens  held  by  appellee.    At  that  sale 
Cui-tia  &  Co.  bid  $65  for  the  property,  but  no 
part  of  this  sum  was  actually  paid;  the  attor- 
neys for  Curtis  &  Co.  holding  it  subject  to  the 
order  of  the  court.    Appellant's  costs  in  that 
matter  amounted  to  $12.50,  which,  had  the 
money  been  paid,  would  have  left  in  appel- 
lant's hands  $52.50.     This  is  a  proceeding  by 
Thurman  against  appellant,  and  the  sureties 
on  bis  official  bond,  to  recover  the  $52.50, 
proceeds  of  salt>,  claimed  to  be  in  the  hands 
of  appellant,  and  subject  to  the  payment  of 
app^'llee's  debt.     The  court  below  held  that 
such  was  the  right  of  appellee,  and  rendered 
a  judgment  against  appellant  and  his  sureties 
for  $52.50,  with  interest  on  that  sum  from 
the  date  the  sale  before  referred  to  was  made. 
In  view  of  the  fact  that  the  property  was 
in  the  hands  of  the  sheriff  under  a  seizure 
first  made  on  writ  issued  from  the  district 
court,  the  justice  ought  not  to  have  directed 
the  sale  of  the  property  at  all,  or  at  least 
ought  not  to  have  directed  a  sale  otherwise 
than  subject  to  thepiior  liens.    If,  however, 
it  was  proper  for  ap()ellunt  to  obey  the  writ, 
bis  action  was  in  no  way  hortful  to  appellee, 
and  gave  him  no  right  to  the  proceeds  of  sale; 
for  the  sale  was  only  of  such  interest  as  Cur- 
tis &  Co.  had  acquired  through  the  levy  of 
their  attachment,  and  Ipft  the  property  still 
subject  to  whatever  right  appellee  had,  to 
have  it  subjected  to  his  liens;  it  appearing 
from  the  evidence  that  the  sheriff  did  not  part 
with  possession  of  the  property  when  he  made 
the  sale  referred  to,  but  still  held  it  under  the 
prior  levies  made  under  appellee's  writs.  Ap- 
pellant proposed  to  prove  that  he  held  all  the 
property  until  it  was  sold  to  satisfy  the  claims 
of  appellee,  and  that  when  sold  the  latter  re- 
ceived the  proceeds  of  sale;  but  the  court  ex- 


cluded evidence  to  this  effect  on  the  ground 
that  it  was  irrelevant.  The  evidence  was  not 
irrelevant,  though  it  may  have  been  unnec- 
essary to  defeat  appellee's  claim.  The  fact 
that  whatever  interest  in  the  property  sub- 
ject to  the  lien  acquired  by  Curtis  &  Co.  was 
sold  on  their  application,  gave  to  appellee  no 
right  whatever  to  the  proceeJs  of  that  sale, 
and  on  that  ground  alone — the  property  re- 
maining in  the  hands  of  appellant  to  be  sold 
in  satisfaction  of  appellee's  claim — the  judg- 
ment should  have  been  for  appellant.  After 
the  judgment  was  rendered  in  justice's  court 
foreclosing  the  attachment  lien  acquired  by 
appellee,  it  was  amended  so  as  to  direct  ap- 
pellant to  pay  to  appellee  the  sum  received  or 
bid  at  the  sale  made  under  the  application  of 
Curtis  &  Co.  Neither  Curtis  &  Co.  nor  ap- 
pellant were  parties  to  that  proceeding,  and 
they  were  not  bound  by  it.  Appellee  claimed 
that  a  rubber  bell,  seized  under  the  writs  in 
his  favor,  was  in  some  way  lost  after  the 
levies.  There  is  no  evidence  showing  that 
this  was  true,  although  there  was  some  evi- 
dence tending  to  show  that  a  "band  wheel" 
was  not  delivered  after  the  sale  made  to  sat- 
isfy appellee's  judgments.  It  does  not  ap- 
pear who  purchased  at  that  sale,  but  appellee 
testified  "that  he  had  received  the  entire  pro- 
ceeds realized  by  virtue  of  the  sale  of  all  the 
property  levied  upon  by  virtue  of  his  two 
prior  writs, — sequestration  and  attachment. 
The  court  below  based  its  judgment  evidently 
on  the  fact  that  appellant  bad  sold  the  prop- 
erty under  writ  issued  on  application  of  Cur- 
tis &  Co.,  and  for  the  sum  there  bid,  less 
costs;  and  under  the  uncontroverted  facts  no 
such  judgment  ought  to  have  been  rendered. 
The  facts  proved,  without  reference  to  the 
additional  facts  which  appellant  proposed  to 
prove,  required  a  judgment  in  his  favor,  and 
the  judgment  of  the  court  below  will  be  re- 
versed, and  here  rendered  for  appellant. 


CoNLT  et  oZ.  V.  Wood  et  at. 
(Supreme  Court  of  Texas.    Oct  39, 1880.) 

WBONarUI.  ATTAOHItBHT  — EVISBNOB  — PbOVIHOS 
OF  JCBT. 

Plaintiffs  brought  an  aotlon  on  an  open  ao- 
oonnt,  and  sued  oat  an  attachment  on  the  ground 
that  defendants  were  about  to  dispose  of  their 
property  for  the  purpose  of  defrauding  their  cred- 
itors. Defendants  upon  the  trial  admitted  the  jus- 
tice of  plaintiffs'  demand;  pleaded  in  reconven- 
tion that  the  attachment  was  wronfTfully  and 
maliciously  sued  out:  and  claimed  damages  there- 
for, both  actual  and  exemplary.  The  only  evi- 
dence of  probable  oanse  for  issuing  the  attach- 
ment was  the  testimony  of  a  witness  that  one  of 
defendants  had  stated  that  his  co-defendant  was 
disposing  of  the  proceeds  of  the  sale  of  their  goods 
for  his  own  benefit.  The  defendant  denied  hav- 
ing made  such  statements.  Held  that,  there  be- 
ing a  conflict  of  testimony,  it  was  error  to  with- 
draw from  the  jury  the  question  of  exemplary 
damages. 

Appeal  from  district  court,  Morris  county; 
John  L.  Sheppakd,  Judge. 

Action  by  Conly  &  Ledbetter  against 
Wood  &  Lee. 

Moore  i&  Bart,  for  appellants. 
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Gaines,  J.  Appellees  brought  this  suit 
upon  An  open  account  »gainiit  appellants,  and 
sued  out  a  writ  of  attachment  against  their 
property..  The  ground  of  the  attachment 
was  that  the  defendants  were  about  to  dis- 
pose of  their  property  for  the  purpose  of  de- 
frauding their  creditors.  The  defendants 
pleaded,  in  reconvention,  that  the  attach- 
ment was  wrongfully  and  maliciously  sued 
out,  and  claimed  damages  therefor,  both  act- 
ual and  exemplary.  Upon  the  trial  the  jus- 
tice of  plaintiffs'  demand  was  admitted,  and 
the  case  went  to  the  jury  upon  the  issues 
made  by  the  plea  in  reconvention.  The  court 
charged  the  jury  that  there  was  no  evidence 
to  warrant  the  finding  fur  exemplary  dam' 
ages,  and  they  accordingly  returned  a  ver* 
diet  for  the  plaintiffs  for  the  amount  of  their 
demand,  and  for  the  defendants  for  $150,  as 
actaal  damages.  The  action  of  the  court  in 
taking  the  question  of  exemplary  damages 
from  the  jury  is  assigned  as  error.  In  view 
of  the  disposition  we  shall  make  of  the  case, 
we  do  not  deem  it  proper  to  discuss  the  evi- 
dence. But  we  may  remark  that  the  only 
testimony  tending  strongly  to  show  a  prob- 
able cause  fur  issuing  the  writ  was  that  of 
certain  witnesses  who  swore  that  Conly,  one 
of  the  defendants,  had  stated,  in  effect,  that 
his  co-defendant  was  disposing  of  the  pro- 
ceeds of  the  sales  of  the  goods  for  his  own 
benefit.  Conly  testified  that  he  did  not  make 
such  remarks.  This  made  a  conflict  of  tes- 
timony which  It  was  the  province  of  the  jury 
to  pass  upon.  If  there  was  a  want  of  prob- 
able cause,  they  might  have  inferred  malice. 
Culbertson  v.  Cabeen,  29  Tex.  247.  For  the 
error  of  the  court  in  withdrawing  the  ques- 
tion of  exemplary  damages  from  the  jury  the 
Judgment  is  reversed,  and  the  cause  re- 
manded. 


Houston,  B.  A  W.  T.  Ry.  Co.  «.  Blaqqb 
et  al. 
(Supreme  Court  of  Texas.    Feb.  13, 1889.)> 
Tbbsfabs  to  Tut  Titlb— Variance. 
In  trespass  to  try  title,  a  variance  of  three 
years  between  the  alleged  and  proven  date  of  a 
lost  deed,  it  being  immaterial  wnicb  was  the  cor- 
rect date,  will  not  prevent  proof  of  Ita  ezeoutioD 
and  contents. 

Appeal  from  district  court,  Jasper  county; 
"W.  H.  Ford,  Judge. 

Trespass  to  try  title  by  Caroline  E.  Blagge 
and  others  against  the  Houston,  East  &  West 
Texas  Railway  Company.  Judgment  was 
for  plaintiff,  and  defendant  appeals. 

R.  8.  Lovett,  for  appellant.  A.  C.  Howell, 
for  appellees. 

Henry,  J.  This  was  an  action  of  trespass 
to  try  title.  Plaintiffs'  chain  of  title  was  set 
out  in  their  petition.  One  link  in  the  chain 
is  a  deed  from  Stephen  H.  Everitt  to  Jones 
Butler,  charged  in  the  petition  to  have  been 
executed  and  delivered  on  March  1,  1842. 
On  the  trial  It  was  shown  that  this  deed 


had  been  destroyed .  Parol  evidence  sufficient 
to  establish  its  execution  and  contents  was 
introduced.  The  witnesses  by  whom  this 
proof  was  made  stated  their  belief  to  be  that 
the  lost  deed  was  dated  In  1845.  This  evi- 
dence was  objected  to  by  defendant  on  the 
ground  of  variance  between  the  proof  and 
allegation.  The  objection  was  overruled, 
and  the  evidence  admitted.  This  ruling  of 
the  court  is  assigned  as  error.  We  do  not 
think  that  in  this  case  the  date  of  the  last 
deed  was  material,  and,  if  not,  the  evidence 
was  properly  admitted.  The  judgment  is 
sutSciently  supported  by  the  evidence,  and  is 
affirmed. 


'Publication  delayed  by  failure  to  receive  oopy. 


Mo68  «.  SAMaast  et  al. 
{Supreme  Court  of  Texas.    Deo.  8, 1S89.) 

FSAUDQUSHT     CoirVBTANCES — ChaKOB    OT    PoMSBS- 
BIOM. 

1.  Invoices  made  by  an  Insoivent,  oovering'  hi> 
entire  stock,  and  attached  to  bills  of  sale  which 
were  accepted  as  payment  by  an  attorney  of  al- 
leged creditors,  will  not  defeat  a  subsequent  at- 
tachment, where  it  does  not  appear  that  the  goods 
were  so  described  or  separated  as  to  identify  those 
sold  each  creditor. 

2.  A  finding  that  the  goods  were  not  so  sep- 
arated and  described  wlu  not  be  disturbed,  on 
appeal,  where  it  appears  that  the  goods  were  left 
as  usually  arranged  in  the  store,  without  marks 
to  distinguish  those  of  each  purchaser,  the  several 
purchasers  frequently  having  goods  of  the  same 
kind,  and  the  evidence  not  being  wholly  consist- 
ent. 

8.  On  trial  of  title  to  goods  alleged  to  have 
been  purchased  by  the  intervening  claimants  in 
satisfaction  of  debts  due  them  from  the  insolvent, 
refusal  to  allow  claimants,  after  the  case  has  been 
closed,  to  introduce  evidence  that  the  valuation  of 
the  sheriff  is  excessive  is  not  error,  especially 
where  no  issue  was  made  as  to  value. 

Appeal  from  district  court,  Ellis  county; 
Anson  Rainby,  Judge. 

Action  by  Mary  Moss  against  Sanger  Bros, 
and  others  to  try  title  to  goods  attached  by 
defendants  as  the  property  of  A.  Moss. 
Plaintiff  appeals  from  judgment  in  favor  of 
defendants. 

W.  H.  Fears  and  Craviford  eft  Crawford, 
for  appellant.  D,  F.  Singleton  and  M.  B. 
Templeton,  for  appellees. 

Statton,  C.  J.  Appellees  were  creditors 
of  A.  Moss,  and  caused  writs  of  attachment 
to  be  levied  on  a  st0!-k  of  dry  goods  and  gro- 
ceries which  had  l>elonged  to  him;  but  ap- 
pellant claims  that  on  the  same  day,  bub 
before  thB  attachments  were  levied,  she 
bought  a  part  of  the  goods,  and  received 
them  In  payment  of  a  sum  of  money  due  to 
her  by  A.  Moss,  who  was  her  son.  After 
the  attachments  were  levied,  appellant  made 
claim  to  the  part  of  the  good's  which  she 
asserts  that  she  bought;  and  on  the  trial  of 
this  cause,  which  is  one  under  the  statute 
regulating  the  trial  of  the  right  of  property, 
the  issues  were  as  follows:  Appellees  averred 
that  the  debt  which  appellant  claims  was 
due  her  from  A.  Moss  was  simulated;  that, 
if  a  conveyance  was  made  to  appellant,  this 
was  dune  for  the  purpose  of  hindering,  de- 
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hying,  or  defrauding  the  creditors  of  A. 
Mobs,  and,  f  urtlier,  that  no  title  to  the  goods 
bad  passed  to  appellant,  because  those  claimed 
b;  her  were  never  separated  from  the  bulk 
of  the  goods,  or  so  identified  in  any  way  as 
to  make  the  transaction  anything  more  than 
an  executory  contract  to  sell.  Appellant  al- 
leged that  A.  Moss  was  justly  indebted  to 
berin  the  sum  claimed,  and  that  the  goods 
were  received.  In  good  faith,  in  payment  of 
tbat  debt;  and  that  the  transaction  was  a  sale 
completed,  through  which  the  title  of  the 
goods  passed  to  her.  The  cause  was  tried 
without  a  jury,  and  the  findings  of  law 
and  fact  were  as  follows:  "(1)  Tbat  on 
the  16th  day  of  August,  1887,  A.  Moss 
was  a  retail  merchant  in  Ennis,  having  a 
stock  of  dry  goods  of  the  value  of  $5,500  and 
a  stock  of  groceries  of  the  value  of  $2,500; 
tiiat  said  stock  of  goods  and  merchandise 
were  situated  in  a  store-room,  and  arranged  as 
in  an  ordinary  retail  store.  (2)  That  on  said 
16th  day  of  August,  1887,  said  A.  Moss  was 
iosolvent.  (3)  That,  with  intent  to  hinder, 
delay,  and  defraud  his  creditors,  he  attempted 
to  sell  his  entire  stock  of  goods  in  severalty 
to  tlie  following  parties,  viz:  Bose  Moss, 
his  wife,  whom  he  claimed  to  owe  about 
tl.800;  Mary  Moss,  his  mother,  whom  he 
claimed  to  owe  about  $890;  Bernhard  Frie- 
berg,  his  brother-in-law,  whom  he  claimed 
to  owe  about  $4,400;  David  Golden,  bis  clerk, 
whom  he  claimed  to  owe  about  $750;  and 
John  F.  Bichardson,  whom  he  claimed  to 
owe  about  $200.  (4)  That  A.  Moss  at- 
tempted to  sell  to  each  of  said  named  parties 
the  particular  lot  of  goods  described  in  the 
several  claim  bonds  in  evidence,  and  placed 
W.  H.  Fears,  as  agent  for  said  named  par- 
ties, in  possession  of  his  entire  stock  of  goods. 

(5)  Tbat  there  was  no  separation  or  segre- 
gation of  said  goods  to  the  several  named 
parties,  so  that  the  same  could  be  identified. 

(6)  That  all  the  claims  of  said  named  parties, 
except  that  of  John  P.  Bicliardson,  were 
pretended  and  fraudulent,  and  did  not  in 
fact  exist.  (7)  That  on  the  16th  day  of 
August,  1887,  plaintiffs  levied  writs  of  at- 
tachment on  said  stock  of  goods;  that  said 
goods,  at  the  time  of  said  levies,  remained 
mixed,  and  not  separated  in  lots  or  parcels; 
and  that  plaintiffs'  claims  are  as  stated  in  the 
judgement  herein  rendered.  (8)  That  the 
purpose  of  A.  Moss  in  attempting  to  make 
said  sale,  and  the  purpose  of  the  said  parties 
in  attempting  to  buy  said  goods,  was  to  hin- 
der, delay,  and  defraud  the  creditors  of  A. 
Moss.  (9)  The  value  of  the  goods  claimed 
to  have  been  sold  was  not  unreasonably 
in  excess  of  the  amount  of  the  indebtedness 
claimed."  Conclusions  of  law:  "(1)  That, 
the  pretended  transfer  of  said  goods  being 
for  the  purpose  to  liinder,  delay,  and  defraud 
creditors  of  A.  Moss,  the  same  is  null  and 
void.  (2)  There  being  no  separation  or  seg- 
regation of  the  goods  so  as  to  be  identified, 
no  sale  was  perfected.  Judgment  is  there- 
fore ordered  for  plaintiffs." 

The  third,  sixth,  and  eighth  findings  of 


fact  are  questioned,  but  tliey  all  depend  on 
the  correctness  of  the  sixth  finding;  for.  If 
A.  Moss  was  actually  indebted  to  appellant, 
and  the  goods  conveyed  to  her  were  not  of 
value  greater  than  the  sum  due,  the  other 
findings,  in  view  of  the  ninth  finding,  were 
erroneous.  It  seems  to  us  that  the  prepon- 
derance of  the  evidence  sustains  the  proposi- 
tion that  A.  Moss  was  indebted  to  appellant 
as  claimed  by  her;  but  it  is  unnecessary  for 
us  to  pass  on  that  question,  if  the  fifth  find- 
ing of  fact  and  second  conclusion  of  law  tie 
sustained;  for  these  findings  would  defeat  all 
claim  for  the  property,  whether  this  be  based 
on  a  sale  or  contract  to  sell.  On  the  morning 
of  August  16, 1887,  A.  Moss  was  a  merclianC 
and  the  owner  of  a  stock  of  dry  goods  and 
groceries  situated  in  a  house  in  which  he  was 
doing  business.  The  dry  goods  were  of  the 
value  of  $5,500  and  the  groceries  of  the  value 
of  $2,500,  and  at  the  time  were  on  shelves, 
and  otherwise  distributed  assuch  things  usu- 
ally are  in  the  course  of  a  mercantile  busi- 
ness. In  the  morning  an  agent  of  Sanger 
Bros,  demanded  payment  from  Moss  of  a  sum 
due  to  his  firm:  and,  after  this.  Moss  sought 
the  advice  of  a  lawyer  as  to  the  best  mode  to 
secure  appellant,  Bose  Moss,  (his  wife,)  Bern- 
hard  Frieberg,  and  David  Golden,  in  sums 
which  he  claimed  to  be  indebted  to  each  of 
them.  The  lawyer  seems  to  have  bad  the 
claims  of  appellant  and  Frieberg  in  his  hands 
at  that  time,  and  the  claims  of  Golden  and 
Bose  Moss  were  placed  in  his  bands  on  the 
same  day.  The  advice  of  the  lawyer  to  him 
was  to  sell  to  each  of  the  persons  named,  and 
to  another,  wliose  claim  was  suggested  by  the 
lawyer,  separate  parts  of  the  goods  and  gro- 
ceries, in  satisfaction  of  their  respective 
claims,  but  there  is  no  pretense  that  it  was  a 
sale  to  them  all  in  bulk.  With  a  view  to 
such  a  sale.  Moss  was  directed  to  return  to 
his  store  and  make  out  separate  invoices  of 
goods  which  each  creditor  was  to  have  in  sat- 
isfaction of  his  chiim;  there  being  no  agree- 
ment, however,  as  to  the  price  at  which  goods 
were  to  be  taken  or  what  class  of  goods  any 
one  creditor  was  to  i-eceive.  The  lawyer 
states  that  Moss  returned  to  hb  otSce  with 
invoices,  which  he  attached  to  bills  of  sale 
made  out  to  each  creditor,  but  neither  the 
bills  of  sale  nor  invoices  were  offered  in  evi- 
dence. Only  Moss  and  his  clerk.  Golden,  as- 
sisted in  making  the  invoices  which  were 
claimed  to  have  been  made;  but  another  wit- 
ness stated  that  he  made  out  copies  of  the  in- 
voices from  invoices  furnished  by  Moss,  made 
out  on  bill-heads,  and  these  copies  seem  to 
be  those  claimed  to  have  been  attached  to  the 
several  bills  of  sale.  The  copies  were  not 
shown  to  have  been  made  in  the  house,  or  by 
a  person  who  knew  anything  about  the  act- 
ual invoicingof  the  goods  and  groceries.  The 
testimony  of  A.  Moss  bearing  on  the  question 
of  identity  of  the  goods  sold  to  each  person  was 
as  follows:  "When  I  got  back  to  the  store, 
after  leaving  Mr.  Fears'  office,  Mr.  Golden 
and  myself  went  to  work  invoicing.  We 
commenced  about  9  o'clock  a.  h.,  and  fin- 
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iahf^  about  1  p.  m..  having  gone  through  the 
entire  stock,  and  made  the  invoices  in  lots  to 
suit  the  different  debts  to  be  paid.  I  was 
very  familiar  with  the  stock,  and  worked 
very  rapidly.  A  great  deal  of  the  stock  was 
new,  and  in  unbroken  packages.  The  sugar 
and  molasses,  and  heavy  articles,  were  not 
moved  at  all.  The  goods  were  invoiced  by 
my  private  mark,  which  was  original  cost, 
with  10  per  cent,  added.  When  the  invoices 
were  completed,  I  took  them  up  to  Mr.  Feara, 
and  he  attached  them  to  the  bills  of  sales, 
which  I  signed,  and  he  delivered  to  me  the 
notes  canceled.  Mr.  Fears  and  I  then  went 
down  to  the  store.  I  walked  back  to  the  of- 
fice, gave  Air.  Fears  the  keys,  and  took  my 
bat  and  coat,  and  walked  out.  I  did  nothing 
while  in  the  store.  I  stayed  there  not  ex- 
ceeding two  or  three  minutes.  I  am  abso- 
lutely certain,  and  cannot  be  mistaken  about 
it,  that  I  did  nothing  except  give  Mr.  Fears 
the  keys,  and  took  my  hat  and  coat  and  walked 
out,  and  went  to  the  hotel,  as  I  was  very  tired. 
I  had  about  $5,500  worth  of  dry-goods  and 
t2,500  worth  of  groceries  in  my  bouse.  The 
store  was  an  ordinary  store-room.  I  had  the 
goods  arranged  upon  the  shelves,  as  is  usual 
in  retail  stores.  In  taking  the  invoices  I 
was 'assisted  by  my  clerk,  Mr.  Golden,  and  E. 
Raphael.  We  started  in  working  separately, 
and  worked  that  way  about  twenty  minutes. 
Then  I  called,  and  Mr.  Ctolden  wrote  down, 
the  articles  and  prices,  without  running  them 
out.  The  goods  for  the  various  purchasers 
were  not  separated  in  distinct  lots  to  them- 
selves, all  of  the  parties  frequently  getting 
goods  of  the  same  kind.  In  taking  the  in- 
voices the  goods  were  moved  upon  the  shelves 
more  or  less.  Some  of  the  goods  sold  were 
in  a  warehouse  behind  the  store.  I  did  not 
take  Mr.  Fears  to  this  warehouse  at  all, 
neither  did  I  go  out  of  my  back  door  at  all.  I 
am  certain  of  this,  and  cannot  be  mistaken." 
This  witness,  on  being  asked  the  direct  ques- 
tion, if  it  is  not  a  fact  that  he  did  take  Mr. 
Fears  out  at  the  back  door  of  his  house,  and 
to  his  warehouse,  and  point  out  the  goods  in 
bulk  to  Mr.  Fears,  then  answered  that  be 
did;  and,  to  the  further  direct  interrogatory, 
If  it  is  not  a  fact  that  before  going  to  the  ho- 
tel be  (witness)  went  through  his  stock  in 
the  store-room  with  Mr.  Feai-s,  and  in  a  gen- 
eral way  pointed  out  to  him  the  various  lots 
of  goods  as  per  invoice,  to  which  witness  an- 
swered that  he  did.  "I  intended  by  my  bills 
of  sale  to  transfer  all  of  my  goods.  It  is  true, 
however,  that  this  invoice  made  by  the  sheriff 
shows  about  1,000  yards  of  calico  more  than 
is  included  in  all  of  the  bills  of  sale,  and  about 
22  boys'  and  7  men's  suits,  and  777  pairs  of 
hose,  more  than  is  included  in  all  of  the  bills 
of  sale."  David  Golden,  witness  for  plain- 
tiff, testified:  "I  had  been  clerking  for  A. 
Moss  over  two  yeara  when  he  failed.  When 
I  first  went  with  him,  I  loaned  him  9100. 
On  the  I6th  day  of  August,  1887,  he  owed 
me  for  clerk  hire  and  this  $100, — in  all,  about 
$700.  It  was  upon  an  open  account,  and  not 
in  notes.    I  am  sure  of  this,  and  cannot  be 


mistaken.  Mr.  Moss  instructed  me,  between 
9  and  10  o'clock  on  the  morning  of  the  16th 
of  August,  1887,  to  aid  him  in  taking  an  in- 
voice of  his  entire  stock  of  goods.  He  said 
he  had  sold  out,  but  I  did  not  know  to  whom, 
nor  for  what.  We  began  to  take  the  invoice, 
— he  calling,  and  I  putting  down.  We  did 
not  take  the  invoice  from  bills  or  file,  but 
actually  went  through  the  slock.  I  pat  the 
invoice  In  a  book,  and  not  on  bill-heads.  We 
took  the  invoice  straight  along,  without  show- 
ing on  the  invoice  to  whom  the  goods  were 
going.  I  did  not  then  know  to  whom  Moss 
had  sold.  Moss  told  me  to  go  and  see  Feara 
about  my  claim.  When  we  got  through,  I 
went  to  Mr.  Fears,  to  see  him  about  my 
claim  against  Moss.  He  told  me  he  would 
sell  me  goods  to  satisfy  my  claim.  Tliere 
was  one  lot  of  goods  in  the  back  part  of  the 
house,  piled  up  by  itself,  upon  which  there 
was  a  paper  marked  '  700.'  Mr.  Fears  told 
me  he  would  sell  me  that  pile  of  goods  for 
my  claim.  I  did  not  trade  with  Mr.  Moss, 
and  said  nothing  to  him  about  it,  but  bought 
the  goods  from  Fears.  A  few  days  after  this, 
Mr.  Fears  came  to  me,  and  I  sold  him  these 
goods  back,  aud  took  his  (Mr.  Fears')  note 
for  about  8700.  I  then  sent  the  note  to  Mr. 
Frieberg,  in  Cincinnati,  by  mail,  and  it  was 
returned  to  me  with  his  name  on  it."  Wit- 
ness then  said  he  did  not  send  the  note  Fears 
signed  to  Frieberg,  but  sent  another  note,  of 
like  amount,  which  was  returned  with  Frio- 
berg's  name  on  it.  "I  then  gave  to  Mr. 
Fears  the  note  signed  by  him.  While  Moss 
and  I  were  taking  the  invoice,  we  kept  the 
doors  of  the  store  closed. " 

The  lawyer  who  transacted  the  business 
did  not  claim  to  know  how  the  invoices  were 
made,   but  testified  that    on   reaching  the 
store-house,  after  the  bills  of  sale  had  been 
made,  he  went  back  with  them  into  the  stor& 
"Moss  and  Golden  were  still  there.    We  then 
went  around  to  look  at  the  goods, — Moss,  Ra- 
phael, and  myself, — and  Moss  pointed  out  dif- 
ferent lots  of  goods  as  having  been  invoiced  to 
different  parties,  whom  I  represented.    The 
goods  were  on  the  shelves  and  counters,  as  ar- 
ranged for  retail  trade,  and  in  somewhat  dis- 
ordered condition.     There  were  also  some 
goods  in  the  warehouse  back  of  the  store- 
house, which  Moss  pointed  out  to  me,  and 
turned  over  to  me.    I  do   not   remember 
whose  invoice  they  were  on,  but  1  knew 
then.    Golden's  debt  was  evidenced  by  two 
notes.    Golden  placed  these    notes   in   my 
hands  some  time  during  that  day.    I  think 
it  was  before  the  invoices  had  been  furnished 
me.    I  am  not  now  certain  whether  the  in- 
voices were  all  brought  to  my  office  at  the 
same  time,  nor  who  brought  them.    After 
Moss  had  gone  through  with  me,  and   had 
pointed  out  the  goods  I  could  have,  I  then  se- 
lected out  the  different  lots.     The  goods  'were 
pointed  out  by  lots,  and  not  by  articles.     No 
particular  articles  were  pointed  out  to  me  as 
belonging  to  any  particular  person.    I  did  not 
see  and   identify  any  particular  goods.     I 
bought  by  invoice  and  thought  I  was  getting 
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tbe  whole  stuck.    There  was  no  mark  placed 
upon  the  goods  to  distinguish   them.     No 
particular  138  pairs  of  hose  were  pointed  out 
to  me  as  belonging  to  Rose  Moss,  nor  198 
pairs  as  belonging  to  Mnry   Moss.    Don't 
know  where  the  777  pairs  of  bose  which 
were  not  Included  in  anybody's  invoice  were, 
nor,  in  fact,  where  any  of  the  hose  were. 
After  going  through  the  house  with  Raphael 
and  myself.  Moss  left  the  store,  and  did  not 
return.    I  then  stayfd  in  the  store  a  few 
minutes,  and  left,  leaving  the  store  in  charge 
of  E.  Raphael.     When  i  left,  I  told  the  boys 
to  straighten  out  the  goods,  and  go  to  boxing 
some  of  them.     I  did  not  Icnow  what  the 
goods  were  worth  which  were  Invoiced  to 
Frieberg, — whether  they  were  worth  $500 
or  85, OC^.   I  depended  on  Moss  as  to  that ;  nor 
did  I  know  the  value  of  tlie  goods  in  any  of 
tbe  invoices.    I  accepted  all  the  goods  in  t lie 
store  and  wareliouse  at  one  and  the  same 
time.    I  never  did  go  through  to  verify  the 
invoices.      In   some    instances.   Rose  Moss 
and  all  of  the  other  claimants  may  have  had 
goods  of  the  same  kind  on  the  same  shelf  not 
separated.     There  was  no  visible   division 
line  between  different  lots  of  goods.     The 
goods  were  pointed  out  to  me  by  their  loca- 
tion in  the  house.    Tbe  barrels  of  sugar  and 
molasses  were  piled  together  in  the  rear  of 
the  store. "    £.  Raphael,  a  witness  for  defend- 
ant,  testifled  as  follows:  "I  made  ray  in- 
voices from  the  invoices  furnished  me  by  A. 
Moss,  made  on  bill-heads,  and  not  on  books. 
Moss  and  Golden  were  taking  the  invoices  in 
the  store  while  I  was  writing  them  at  Cerf  s, 
and  would  furnish  me  with  them  from  time 
to  time.    About  1  o'clock.  W.  H.  Fears  en- 
gaged me  to  go  up  and  take  charge  of  the 
Moss  stock  for  him.    I  went  with  him,  and 
found  Moss  and  Golden  in  the  store.     Moss 
turned  the  keys  over  to  Mr.  Fears  in  my 
presence,  and  immediately  went  out  to  the 
hotel.    After  getting  bis  coat.  Moss  did  not 
go  through  the  stock,  nor  point  out  any 
goods  Itefore  leaving.     The  goods  were  on 
the  shelves,  as  usuiS,  but  somewhat  disor- 
dered."    Several  witnesses  stated  that  the 
goods,  when   seized,  were  on  shelves  and 
counters,  and  arranged  as  they  had  thereto- 
fore been, — somewhat  disordered,  but  in  no 
manner  separated  into  lots;  and  many  others, 
who  qualified  tliemseives  to  testify  as  to  the 
time  that  would  be  required  to  invoice  such 
a  stock  of  merchandise  as  Moss  had,  one  of 
whom  subsequently  assisted  in  making  an 
invoice,  stated  that  it  would  take  two  men  at 
legist  four  days  to  invoice  the  stock,  and  that 
it  would  have  bren  im{)Ossib]e  for  two  men 
to  have  done  this  in  four  hours.    Fears  de- 
nied selling  goods  to  Golden,  or  that  there 
was  a  lot  of  goods  in  one  pile  marked  "700," 
and  further  stated  that  Golden's  claim  was 
evidenced  by  two  notes  which  Golden  placed 
in  his  hands  some  time  during  the  day. 

The  discussion  of  this  evidence  would  be 
an  unprofitable  task.  It  was  all  before  the 
court  below;  and  the  plaintiffs,  being  com- 
pelled to  make  out  their  case,  brought  the 


testimony  of  every  person  who  was  connected 
with  the  transaction.  The  evidence  to  show 
that  the  merchandise  was  ever  so  separated 
actually,  or  by  description,  as  to  enable  any 
one  to  identify  that  part  intended  to  be  sold 
to  one  from  that  intended  to  be  sold  to  anoth- 
er, looking  to  its  situation  and  all  the  sur- 
roundings, was  not  such  as  to  require  a  find- 
ing tiiat  such  separations  had  been  made. 
Tlie  statements  looking  in  that  direction 
most  strongly  were  not  entirely  consistent 
with  .other  statements.  The  contracts  not 
being  for  a  sale  in  bulk,  to  give  title  or  riglit 
to  title.  It  was  necessary  that  the  merchan- 
dise to  which  each  purchaser  was  to  become 
entitled  could  be  identified  in  some  way. 
The  court  below  found  that  no  such  state  of 
facts  existed;  and,  under  the  evidence,  we 
cannot  say  that  such  finding  is  not  justified 
by  the  evidence. 

There  being  no  issue  as  to  tbe  value  of  the 
property  ciiiimed,  on  the  day  after  the  evi- 
dence was  dosed  for  both  parties,  appellant 
proposed  to  reintroduce  some  of  the  witness- 
es who  had  testifled  before,  and  perhaps 
some  others,  to  prove  that  the  valuation 
placed  on  the  property  by  the  sheriff  was  ex- 
cessive; but,  on  objection,  it  was  excluded. 
The  bill  of  exception  does  not  state  what  the 
objection  to  the  evidence  was,  and  the  pre- 
sumption is  that  it  was  sufficient  to  sustain 
the  ruling  of  the  court,  to  whom  a  large  dis- 
cretion must  be  allowed  as  to  the  introduc- 
tion of  testimony  after  both  parties  have 
closed  their  evidence.  It  would  further  seem 
that  when  parties  desire  to  contest  the  valu> 
ation  fixed  by  a  sheriff  an  issue  should  be 
presented. 

Looking  to  all  the  evidence  we  are  not  pre- 
pared to  say  that  the  fifth  finding  of  f&et  is 
so  clearly  against  it  as  to  justify  this  court 
in  reversing  the  judgment  on  that  ground. 
That  finding  standing,  the  second  conclusion 
of  law  is  conclusive  of  the  rights  of  the  par- 
ties, and  the  judgment  of  the  ooort  bdow 
will  be  affirmed. 


Moss  V.  Sanger  et  al, 
{SupreiM  Court  of  Texas.  Dec.  8, 1889.) 
Appsai/— Rbvibw— Tbiait-Rsmakks  or  Counsk* 
1.  A  general  verdict  will  not  be  disturbed  on 
appeal,  though  the  evidence  on  one  of  the  two  is- 
sues tried  preponderates  in  favor  of  appellant;  the 
other  being  within  the  province  of  the  jury. 

3.  In  his  dosing  argument  counsel  was  allowed 
to  say:  "This  is  a  dMiberate  scheme  to  swindle 
and  defraud,  gotten  up  by  a  Jew,  a  Dutchman,  and 
a  lawyer, "  desoribing  one  party  as  "the  old  he-Jew 
of  all,  who,  DO  doubt,  planned  the  whole  thing. 
All  Jews,  or  Dutch  Jews,  and  that  is  worse." 
Held,  that  the  verdict  should  be  reversed,  it  ap- 
pearing from  the  evidence  that  the  language 
might  have  prejudiced  the  jiuy. 

Appeal  from  district  court,  ElUa  oonnty; 
Anson  Rainet,  Judge. 

Action  by  Rose  Moss  to  try  title  to  goods 
attached  by  defendnnts  Sanger  Bros,  and 
others  as  the  property  of  her  husband,  A. 
Moss.  Plaintiff  appeals  from  a  judgment  in 
favor  of  defendants. 
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W.  E.  Fears,  for  appellant.  D.  F.  Single- 
ton and  if.  B.  Templeton.  for  appellees. 

Stayton,  C.  J.  Appellees,  being  credit- 
ors of  A.  Moss,  the  husband  of  appellant, 
caused  writs  of  attachnaent  to  be  levied  on  a 
fltock  of  dry  gcods  and  groceries  whicli  at  one 
time  l)elonged  to  him.  She  claims  to  have 
bought  a  part  of  the  goods  on  the  day  the  at- 
tachments were  levie^l,  and  made  her  cLtim 
under  the  statute  regulating  the  trial  of  the 
right  of  property.  Tlie  cause  was  tried  be- 
fore a  jury,  and  resulted  in  a  judgment 
against  her  upon  a  general  verdict.  Appel- 
lant claims  to  have  bought  the  merchandise 
in  payment  of  a  debt  due  to  her  from  her  hus- 
band ;  and  appellees  denied  the  existence  of 
the  debt,  alleged  that  it  was  simulated,  and 
further  d<^nied  that  the  goods  were  so  identi- 
fied as  to  pass  title.  The  cause  was  tried  on 
the  same  statement  of  facts  as  was  the  ease 
of  Mary  Moss  v.  Sanger  Bros,  et  al.,  ante, 
616.  There  were  but  two  questions  in  the 
case,  and  the  court,  in  efCect,  so  charged  the 
jury.  To  our  minds,  the  evidence  greatly 
preponderates  in  favor  of  the  proposition 
that  A.  Moss  was  indebtti'd  to  his  wife,  as 
claimed  by  her.  She  proved  the  source  from 
which  the  money  alleged  to  be  the  considera- 
tion for  the  claim  came,  where  it  was  depos- 
ited, and  that  $1,25U  of  the  $1,500  came  into 
tlie  possession  of  her  husband  through  a  draft 
drawn  by  her  on  that  depository.  This  last 
fact  was  proved  by  a  witness  who  testified  hs 
follows:  "I  know  A.  Moss  and  Rose  Moss. 
I  knew  them  in  1884.  I  was  then  teller  in 
the  Eunis  National  Bank.  On  September  1, 
1884,  A.  Moss  presented  at  our  bank  an 
eight-day  sight-draft  for  ^1,250,  signed  by 
Mrs.  Rose  Moss,  and  drawn  on  Marientball 
Bros.  &  Co.,  Cincinnati,  Ohio.  Said  draft 
was  paid  on  12th  day  of  September,  1884, 
and  placed  to  the  credit  of  Moss  &  Wise,  less 
excliaiige.  This  was  all  done  by  the  direc- 
tion of  A.  Moss.  Rose  Moss  was  not  in  the 
bank,  nor  did  she  give  any  directions  about 
the  matter."  So  far  as  the  record  shows, 
this  witness  was  disinterested,  and  in  no  way 
related  to  the  parties.  It  may  t>e  that  the 
evidence  preponderated  in  favor  of  the  prop- 
osition  that  there  was  not  such  a  designation 
of  the  merchandise  as  was  necessary  to  iden- 
tify it,  but  this  WHS  a  question  for  the  jury, 
under  all  tlie  evidence,  and,  as  the  case  W2is 
tried  by  a  jury,  we  will  not  pass  upon  that 
question.  The  verdict  was  general,  and  we 
cannot  know  whether  the  finding  was  against 
appellant  on  both  issues  involved.  The  jury 
may  have  found  in  her  favor  on  the  last  issue 
referred  to,  and  against  her  on  the  first,  as  a 
finding  against  ber  on  either  would  have  re- 
quired a  general  finding  against  her. 

In  the  closing  address  to  the  jury,  counsel 
for  appellees  used  the  following  language, 
which  was  excepted  to:  "This  entire  busi- 
ness is  a  concocted  scheme  from  beginning  to 
end;  a  deliberate  scheme  to  swindle  and  de- 
fraud, gotten  up  by  a  Jew,  a  Dutchman,  and 
a  lawyer.    Who  are  the  parties  at  Interest? 


A.  Moss;  his  wife.  Rose  Moss;  his  mothor, 
Mary  Moss;  his  clerk,  D.  Golden;  and  then, 

B.  Frieberg,  the  old  he-Jew  of  all,  wbo,  no 
doubt,  planned  the  whole  thing.  All  Jews, 
or  Dutch  Jews,  and  that  is  woree.  Will  an 
honest  jury  of  Ellia  county  let  tliese  people, 
(pointing  at  A.  Moss.  Golden,  and  Raphael,) 
whose  every  thought  is  how  to  cheat  ami 
swindle,  perpetrate  this  infamous  and  outra- 
geous fraud i*  I  think  not."  Conveyances 
of  parts  of  the  stock  of  merchandise  were 
claimed  to  have  been  made  by  A.  Moss  to 
Mary  Moss,  David  Golden,  and  B.  Friebeig, 
at  the  same  time  the  conveyance  is  claini«l 
to  have  been  made  to  appellant;  and  the  re- 
lationship of  the  parties  was  shown.  Eveiy- 
thing  shown  by  the  evidence  to  have  occurred 
at  the  time  of  the  transaction,  as  well  as  the 
relationship  between  the  parties,  was  legiti- 
mate subject  for  fair  comment;  but  tlie  lan- 
guage of  counsel  went  beyond  this,  and  be- 
yond any  fact  shown  by  the  evidence.  It  was 
an  inflammatory  appeal  to  a  prejudice,  no 
doubt,  conceived  by  counsel  who  made  it  to 
exist,  and  intended  to  influence  the  jury.  It 
was  the  arraignment  of  a  race  not  on  tiia]. 
Cases  ought  to  be  tried  in  a  court  of  justice 
upon  the  facts  proved;  and  whether  a  party 
be  Jew  or  gentile,  white  or  black,  is  a  mat- 
ter of  indifference.  The  course  pursued  in 
this  case  was  one  that  no  court  of  justice 
ought  for  a  moment  to  tolerate;  and  it  cer- 
tainly must  be  {rue  that  the  judge  who  tried 
this  cause  did  not  fully  understand  the  lan- 
guage of  counsel,  or  be  would  not  have  per- 
mitted it, — would  have  rebuked  it,  and  ought 
to  have  punished  its  author.  We  are  asked 
to  reverse  the  judgment  on  the  ground, 
among  others,  that  the  language  referred  to 
was  used.  Cases  have  arisen  where  the  use 
of  such  language  has  been  held  sufiScient  to 
reverse  a  judgment.  la  this  one  of  them? 
As  before  said,  the  evidence  preponderated 
in  favor  of  appellant  on  the  first  issue,  and 
we  cannot  know  that  the  second  was  not  by 
the  jury  determined  in  her  favor.  This  being 
td-ue,  it  may  be  true  that  the  course  pursued 
by  counsel  influenced  the  verdict.  Counsel 
doubtless  intended  it  should,  —  probably 
thought  be  understood  the  prejudices  of  the 
jury  addressed  by  him;  and  may  have  suo- 
ceeded  in  arousing  that,  rather  than  in  stim- 
ulating an  earnest  inquiry  into  the  very  truth 
of  the  case.  Parties  ought  not  to  be  punished 
for  misconduct  of  their  counsel,  not  sanc- 
tioned or  influenced  by  them;  but  tbey  must 
be  held  bound  to  relinquish  a  judgment  when 
there  is  reasonable  ground  to  believe  tliat  it 
may  have  been  obtained  through  such  means 
as  were  used  in  this  case.  The  verdict  may 
or  may  not  have  been  influenced  by  the  lan- 
guage, but  it  was  calculated  and  intended, 
doubtless,  to  have  an  influence;  and,  as  the 
case  stood,  with  a  preponderance  of  evidence 
in  favor  of  appellant  on  one  of  the  vital  is- 
sues in  the  case,  we  deem  its  use  a  sufficient 
ground  to  require  a  reversal  of  the  judg- 
ment; and  it  will  for  this  reason  be  reversed* 
and  the  cause  remandid. 
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Equitable  Lite  Assub.  Soo.  o.  Hazlb- 

WOOD. 

(Supreme  Cowrt  of  Texat.    Deo.  0, 1889.) 

IxgcRANCE — ■Wabrantt — Waoerino  Pouot. 

1.  A  warranty  in  an  application  for  Insurance 
of  the  truth  of  answers  made  to  thecompany's  med- 
ical examiner  will  not  avoid  the  policT  for  untruth 
1b  the  answers  as  "writteu, "  in  the  absence  of  ex- 
press stipulations,  or  of  suspicion  or  Icnowledge  of 
the  appucant  that  the  answers  are  incorrectly 
written. 

8.  Where  defendant  alleges  that  the  policy  was 
taken  oat  by  plaintiff  as  a  wagering  policy,  its 
agent  may  testify  that  be  urged  the  parties  to  ap- 
ply; that  the  insured  paid  the  premium,  and 
thought  at  first  of  making  plaintiff's  minor  chil- 
dren the  beneflciaries,  but  concluded  to  make  plain- 
tiff the  beneficiary,  in  order  that  in  the  event  of 
bis  marriage  it  might  be  changed  more  easily. 

S.  Where  it  appears  that  an  applicant,  who  had 
answered  that  no  poUot  had  been  applied  for  in  any 
other  company  which  nad  been  refused,  had  been 
rejected  by  the  Legion  of  Honor,  it  may  be  shown 
that  the  agent  told  him  that  the  Legion  of  Honor 
was  not  regarded  as  a  life  insurance  company. 

4.  Recovery  on  a  policy  for  $15,000,  taken  out 
by  plaintiff  on  the  life  of  his  brother,  who  was  In- 
debted to  him  in  the  sum  of  (1,200,  cannot  be  de- 
feated on  the  ground  that  it  was  a  wagering  p<fl- 

Appeal  from  district  court.  Delta  county; 
E.  W.  Tbrhune,  Judge. 

Action  bj  R.  li.  Hazlewood  upon  a  policy 
of  insurance  issued  upon  llielife  of  his  broth- 
er. Henry  C.  Hazlewood,  by  the  defendant, 
the  Equitable  Life  Assurance  Society  of  the 
United  States.     Defendant  appeals. 

Maxey,  Lightfoot  <6  Denton  and  Hodges- A 
Lane,  for  appellant.  J.  A.  Templeton,  E. 
B.  Perkins,  and  B.  H.  Bennett,  for  appel- 
lee. 

Hembt,  J  Upon  tbe  application  of  Hen- 
ly  G.  Hazlewood,  appellant,  in  August,  1887, 
issued  its  policy  upon  bis  life,  payable  to  liob- 
ert  R.  HazlewiKKl,  if  living,  if  not,  then  to 
his  brother,  Henry  C.  Hazlewood,  for  tlie 
sum  of  S15,000,  payable  at  the  death  of  the 
said  Henry  C.  H.  C.  Hazlewood  was  a  young- 
er brother  of  B.  R.  Hazlewood.  He  died  in 
March,  1888,  aged  then  about  28  years.  Ap- 
pellee, beginning  with  the  year  1881,  and  bis- 
tween  that  time  and  the  date  of  the  applica- 
tion for  the  Insurance,  had  advanced  to  the 
said  Henry  G.  various  sums  of  money, 
amounting  to  about  81,200,  for  which  tbe 
said  Henry  acknowledged  an  indebtedness. 
On  tbe  back  of  the  application  for  the  insur- 
ance, and  just  above  the  signaturfs  of  both 
of  said  Hazlewoods,  is  a  printed  ngreeraent  in 
the  following  words:  "It  is  hereby  agreed 
that  all  the  foregoing  statements  and  an- 
BweiB,  as  well  as  those  made,  or  to  be  made, 
to  the  society's  medical  examiner,  are  war- 
ranted to  be  tme,  and  are  offered  to  the  soci- 
ety as  a  consideration  of  the  contract."  In 
the  body  of,  and  on  tbe  back  of,  the  applica- 
tion, and  above  said  signatures,  there  are  a 
number  of  questions  and  answers  relating  to 
the  risk.  Attached  to  the  application  is  an- 
other paper,  styled,  "Medical  Examiner's 
Beport, "  at  the  beginning  of  which  appears 
the  signature  of  Henry  Clay  Hazlewood,  and 
at  the  end  of  it  tbe  name  of  the  medical  ex- 


aminer. Between  the  two  signatures  there 
appear  a  great  number  and  variety  of  ques- 
tions and  answers,  relating  to  the  history  of 
tbe  said  Henry  and  of  his  ancestors,  and  col- 
lateral kindred,  and  to  his  physique,  system, 
general  health  record,  habits,  and  environ- 
ment. The  answers  are  osually  "i^es"  or 
"No,"  and,  from  the  space  allowed  for  them 
in  tlie  form  used  it  is  evident  Ihat  they  are 
required  to  be  monosyllabic.  iSome  of  the 
answers  are  evidently  made  by  the  medical 
examiner,  and  some  by  the  subject  of  the  ex- 
amination. There  is  nothing  but  the  nature 
of  the  answers  to  distinguish  those  of  the 
medical  examiner  from  tbose  of  the  subject 
of  the  examination ;  and  it  is  not  easy  to  dis- 
tinguish, in  some  instances,  by  which  one 
the  answer  was  really  made.  While  many  of 
the  questions  answered  by  tbe  witness  relate 
to  facts  necessarily  within  liis  knowledge, 
and  to  which  he  evidently  ought  to  have  been 
able  to  give  categorical  and  truthful  answers, 
there  are  others  seemingly  required  to  be  and 
in  fact  answered  by  him,  about  which  be 
could  not,  in  the  nitture  of  things,  have  had 
exact  and  positive  knowledge,  and  about 
which  it  is  not  probable  that  he  could  have 
expressed  himself  satisfactorily  by  simply  an- 
swering "  Yes"  or  "No. "  All  answers  were 
written  down  by  the  medical  examiner.  The 
policy  sets  out  on  its  face  that  it  is  issued  "in 
consideration  of  the  application,  and  of  each 
statement  made  therein."  Among  the  pro- 
visions of  the  policy  is  one  reading:  "If  any 
statement  made  in  the  application  for  this 
policy  be  in  any  respect  untrue,  this  policy  shall 
be  void."  The  application  set  out  on  its 
face:  "I  certify  that  I  am  temperate  in  my 
habits,  and  am,  to  the  best  of  my  knowledge 
and  belief,  in  sound  physical  condition,  and 
a  satisfactory  subject  for  life  assurance." 
This  was  signed  by  the  insured,  and  indorsed 
by  tbe  beneficiary.  Under  the  general  health 
record,  the  question  was  asked  in  the  written 
and  printed  medical  examination  which  was 
sent  forward  to  the  company  in  New  York: 
"(18)  Any  history  of  serious  illness,  injury, 
or  infirmity,  etc.  V"  to  which  tlie  insured  an- 
swered, "No."  "(166)  When,  and  for  what, 
has  medical  advice  been  sought  within  the 
last  three  years?"  to  which  the  insured  an- 
swered, "Nothing."  The  medical  examiner 
of  defendant  testiQed  that  he  asked  both  of 
the  above  questions,  and  the  assured  an- 
swered them  as  recorded,  and  made  no  other 
statements  under  those  heads.  He  says:  "I 
wrote  the  answers.  Mr.  H.  G.  Hazlewood 
WHS  sitting  at  my  left  elbow.  I  asked  him 
each  question,  and  wrote  the  answer  as  he 
gave  it.  First,  luid  him  sign  at  the  top. 
Aaked  him  questions  1  to  18,  inclusive,  and 
then  wrote  the  answers.  After  the  exami- 
nation, he  asked  me  what  sort  of  a  risk  he  was. 
I  told  him  he  could  see  for  himself,  and  gave 
him  the  report;  and  be  read  it  over  himself. 
I  asked  him  each  question  separately,  and 
wrote  bis  answers.  He  told  me  he  had  not 
sought  medical  advice  in  three  years.  That 
question  is  considered  materia).    All  are  so 
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regarded,  as  all  go  to  make  up  the  report. 
*  *  *  Henry  Clay  Hazlewood  gave  no 
bistory  of  mental  disorder  or  derangement. 
Applicant  ought  to  have  informed  nie  of  any 
mental  derangement.  Absent-mindedness, 
or  liailucinationB  of  fear,  and  the  like, — 
general  belief  tliat  some  one  was  after  appli- 
cant, to  liill  him,  or  imagining  something  to 
exist  that  did' not, — would  be  a  serious  ques- 
tion." In  tHe  written  examination  the  ques- 
tion was  asked:  "(6)  Any  history  of  mental 
derHngement?"  to  which  the  applicant  an- 
swered, "No."  In  the  medical  examination 
is  the  printed  question  to  the  applicant: 
"(8a)  Ever  spat  bloud,  or  any  history  of 
chronic  hoarseness  or  cough,  or  of  asthma,  or 
Bliortness  of  breath?"  To  which  the  insured 
answered,  "No."  The  controverted  ques- 
tions as  to  breaches  of  warranty  raised  by 
the  pleadings,  referred  to  in  the  evidence,  and 
discussed  in  the  brief  of  appellant's  counsel, 
are  thus  stated  in  the  brief:  "The  applicant 
covenants  in  writing,  and  warrants,  that  to 
the  best  of  his  knowledge  and  belief  he  is  in 
sound  physical  condition.  He  warrants  that 
he  has  not  sought  medical  advice  for  any- 
thing witliin  the  last  three  years.  He  war- 
rants that  there  has  been  no  mental  derange- 
ment. He  warrants  that  there  is  no  applica- 
tion pending  for  other  insurance.  He  war- 
rants that  there  has  been  no  severe  illness, 
coughs,  or  other  ailments,"  etc.  It  is  con- 
tended tliat  the  court  erred  in  refusing  to  give 
the  following  charge  at  the  request  of  defend- 
ant: "It  the  jury  believe  from  the  evidence 
that  Henry  Clay  Hazlewood,  in  the  applica- 
tion for  the  policy  of  assurance,  warranted 
that  all  the  statements  in  such  application, 
and  all  the  statements  and  answers  made  to 
the  society's  medical  examiner,  were  true,  and 
that  such  application  was  made  a  part  of  the 
policy,  and  it  was  therein  provided  that  if 
any  statement  in  such  application  was  in  any 
respect  untrue,  the  said  policy  should  be 
void,  then  I  charge  you  that  all  three  of  such 
instruments,  taken  together,  constitute  the 
contract  between  the  parties,  and  a  warranty 
on  the  part  of  the  assured  that  all  the  state- 
ments and  answers  to  the  me<lical  examiner 
were  true;  and,  if  you  further  believe  from 
the  evidence  that  the  said  Henry  Clay  Hazle- 
wood, in  Ills  medical  examination,  in  answer 
to  the  printed  questions  propounded  by  the 
society,  had  iiis  answers  to  said  questions  put 
down  in  writing  by  the  medical  examiner  op- 
posite said  questions,  after  said  Hazlewood 
had  signed  said  medical  examination,  and 
that  after  said  answers  were  put  down  he 
read  over  and  examined  the  same,  and  as- 
sented thereto,  and  the  same  was  sent  for- 
ward with  the  application,  as  the  basis  of  tlie 
policy,  and  the  same  was  issued  by  defend- 
ant upon  the  reliance  of  the  truth  of  such  an- 
swers, then,  if  you  find  from  the  evidence 
that  said  written  answers  in  said  medical  ex- 
amination were  in  any  respect  untrue,  you 
will  And  for  the  defendant."  And  also:  "In 
refusing  to  grant  the  defendant's  motion  for 
a  new  trial  in  this,  that  it  was  clearly  proved 


that  the  contract  was  embraced  in  the  appli- 
cation, the  answers  of  the  assured  to  the  med- 
ical examiner,  and  the  policy,  taken  together, 
and  they  constitute  a  warranty  that  the  state- 
ments therein  made  were  true,  when  the  facts 
fully  show  that  they  were  not  true,  that  at 
the  time  of  the  apj>lication  the  assured  was 
not  In  sound  physical  condition,  but  was  in 
bad  health,  and  misled  defendant  and  its  of- 
ficers by  his  statements  regarding  his  condi- 
tion." 

The  doctrine  contended  for  by  appellant, 
that  a  warranty  must  be  strictly  complied 
with,  is  fully  maintained  by  the  authorities 
quoted  in  his  brief.  Mr.  Bliss,  in  his  work 
on  Insurance,  says:  "By  introducing  them, 
they  stipulate,  in  effect,  that  they  are  so  ma- 
terial that  if  not  strictly  complied  with  the 
whole  contract  is  rendered  void.  A  mis- 
statement in  a  warranty  is  therefore  jatal  to 
the  contract,  although  arising  from  the  most 
innocent  mistake,  or  from  false  information 
afforded  by  others,  or  from  mere  inadvert- 
ence, and  as  much  so  as  if  made  with  the 
most  willfully  fraudulent  intent."  Section 
36.  In  the  case  of  Jeffries  v.  Insurance  Co., 
22  Wall.  53,  the  court  says:  "The  proposi- 
tion at  the  foundation  of  this  point  is  this: 
that  the  statements  and  declarations  made  in 
the  policy  shall  be  true.  This  stipulation  is 
not  expressed  to  be  made  as  to  important  or 
material  statements  only,  or  to  those  sup- 
posed to  be  material,  but  as  to  all  statements. 
The  statements  need  not  come  up  to  the  de- 
gree of  warranties.  They  need  not  be  rep- 
resentations, even,  if  this  term  conveys  an 
idea  of  an  aflBrmation  having  any  technical 
character.  *  Statements  and  declarations '  is 
the  expression;  what  the  applicant  states, 
and  what  the  applicant  declares.  Nothing 
can  be  more  simple.  If  be  makes  any  state- 
ment in  the  application,  it  must  be  true.  If 
he  makes  any  declaration  in  the  application, 
it  must  be  true.  A  faithful  performance  of 
this  agreement  is  made  an  express  condition 
to  the  existence  of  a  liability  on  the  part  of 
the  company."  Again,  on  page  56:  "Many 
cases  may  be  found  which  hold  that  where 
false  answers  are  made  to  inquiries  which  do 
not  relate  to  the  risk  the  policy  is  not  neces- 
sarily avoided,  unless  they  influenced  the 
mind  of  the  company,  and  that  whether  they 
are  material  is  for  the  determination  of  tlie 
jury.  But  we  know  of  no  respectable  au- 
tliority  which  so  holds,  where  it  is  expressly 
covenanted,  as  a  condition  of  liability,  that 
the  statements  and  declarations  made  in  the 
applioation  are  true,  and  when  the  truth  of 
such  statements  forms  the  basis  of  the  con- 
tract." In  the  case  of  Insurance  Co.  v. 
France,  91  U.  S.  512,  the  court  adopts  the 
reasoning  in  the  above  case,  and  adds:  "It 
is  only  necessary  to  reiterate  that  all  the 
statements  contained  in  the  proposal  nnast 
be  true;  that  the  materiality  of  such  state- 
ments is  removed  from  the  consideration  of 
the  court  or  jury  by  the  agreement  of  the 
parties  that  such  statements  are  absolutely 
true,  and,  if  untrue  in  any  respect,  the  pol- 
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idf  shall  be  void."    In  the  case  of  Insurance 
Oo.  V.  Fletcher,  117  U.  8.  519.  6  Sup.  Ct. 
Bep.  837,  referred  to  la  the  brief  of  appel- 
lant, the  insured  made  certain  statements 
and  representations  respecting  himself,  his 
life,  and  bis    past  and  present  health,  to 
which  he  appended  a  declaration  warranting 
their  truthfulness,  and  agreeing  that  they 
gboDld  be  the  basis  of  any  contract  between 
hitn  and  the  company,  and  that  if  they,  or 
any  of  them,  were  in  any  respect  nntrue  the 
policy  which  might  be  issued  thereon  should 
be  void;  and  further  agreeing  that,  inasmucli 
HS  only  the  ofiBcers  of  the  home  otflce  had  au- 
thority to  determine  whether  or  not  a  policy 
8hould  issue  on  any  application,  and  as  they 
acted  only  on   the  written  statements  and 
representations  referred  to,  no  statements  or 
representations  made  or  information  given 
to  the  B^rsons  soliciting  or  taking  the  appli- 
cation for  the  policy  should  be  binding  on 
the  comp)iny,  or  in  any  manner  affect  its 
rights,  unless  they  were  reduced  to  writing, 
and  presented  at  the  home  office,  in  the  ap- 
plication.    The  statements  and  representa- 
tions, with  this  declaration    accompanying 
the  application,  and  forming  part  of  it,  were 
forwarded  to  the  home  office.     The  policy  re- 
cited that  it  was  in  consideration  and  upon 
tlie  faith  of  the  statements  and  representa- 
tions contained  in  his  application,  all  of  which 
bad  been  warranted  by  him  to  be  true.    In 
delivering  the  opinion  of  the  court,  Justice 
Field  says:   "It  was  his  duty  to  read  the  ap- 
plication he  signed.     He  knew  that  upon  it 
the  policy  would  be  issued,  if  issued  at  all. 
It  would  introduce  great  uncertainty  in  all 
business    transactions    if   a  party  making 
written  proposals  for  a  contract,  with  repre- 
sentations to  induce  its  execution,  should  be 
allowed  to  show,  after  it  had  been  obtained, 
that  he  did  not  know  the  contents  of  his  pro- 
posals, and  to  enforce  it,  notwithstanding 
their  falsity  as  to  matters  essential  to  its  ob- 
ligation and  validity.    Contracts  could  not 
be  made,  or  business  fairly  conducted,  if  such 
a  rule  should  prevail.    *    *    *    But  here 
the  right  is  asserted  to  prove,  not  only  that 
the  assured  did  not  make  the  statements  con- 
tained in  his  answers,  but  that  be  never  read 
the  application,  and  to  recover,  upon  a  con- 
tract obtained  by  representations  admitted  to 
be  false,  just  as  though  they  were  true.     If 
he  had   read  even  the  printed  lines  of  his 
application,  he  would  have  seen  tliat  it  stip- 
ulated that  the  rights  of  the  company  could 
in  no  respect  be  atTected  by  his  verbal  state- 
ments, or  by  those  of  his  agents,  unless  the 
Same  were  reduced  to  writing,  and  forwarded, 
with  his  application,  to  the  home  oilice." 

We  think  there  is  a  material  difference  be- 
tween the  undertaking  by  the  insured  in  that 
case  and  in  the  one  t^fore  us.  In  that  case 
be  agreed  that  be  would  be  bound  by  the 
statements  as  written  down,  and  that  no 
statements  not  written  down  should  be  bind- 
ing on  the  company,  or  in  any  manner  aifect 
its  rights.  In  the  case  before  us  the  agree- 
ment of  the  insured  waa  that  ills  answers 


made,  or  to  b«kmade,  to  the  medical  exam- 
iner were  warranted  to  be  true.  He  did  not 
warrant  that  his  answers  would  be  written 
down  correctly  by  the  medical  examiner,  or 
that  the  answers  giTsn  by  him  would  be  cor- 
rectly reported  to  the  company.  While  the 
doctrine  of  warranty  will  be  strictly  applied, 
it  should  be  as  strictly  limited  to  the  precise 
undertaking  of  the  party  making  it.  If,  be- 
yond requiring  that  the  insured  should  war- 
rant the  truth  of  all  answers  given  by  him, 
the  company  intended,  as  it  had  th^  right  to 
do,  that'  he  should  also  warrant  that  his  an- 
swers should  be  correctly  written  down  and 
reported,  and  that  he  would  warrant  them, 
not  only  as  given  by  himself,  but  as  written 
down,  the  agreement  could  have  been  made 
to  so  express,  and  it  ought  to  have  Ijeendone. 
The  charge  as  requested  by  the  defendant,  as 
above  stated,  and  refused  by  the  court,  read- 
ing  that  if  the  jury  found  from  the  evidence 
that  said  "written"  answers  were  "in  any 
respect"  untrue  tliey  should  find  for  the  de- 
fendant, extended  the  warranty  of  the  in- 
sured so  as  to  bind  him  for  the  truth  of' the 
answers  as  written,  instead  of  their  truth  as 
given  by  him.  In  view  of  the  fact  that  plain- 
tiff's contention  was  that  the  insured  gave 
true  answers  to  the  questions,  which  were  in- 
correctly written  down  and  reported  by  the 
medical  examiner,  and  that  the  insured  did 
not  read  the  answers,  or  sign  the  paper  con- 
taining them,  which  there  was  evidence  tend- 
ing to  support,  we  think  the  charge  was  in- 
correct in  this  particular.  The  signature  of 
the  insured,  being  at  the  beginning  of  the 
examination  instead  of  at  its  close,  seems  to 
us  to  have  been  required  to  be  placed  there 
as  one  means  of  identifying  him  as  the  per- 
son who  had  made  the  application,  rather 
than  for  the  purpose  of  binding  him,  as  a 
party,  for  the  truth  of  the  contents  of  the  pa- 
per. The  assumption  in  the  charge  that  the 
insured  "had  bis  answera  to  said  questions 
put  down  in  writing  by  the  medical  examin- 
er" finds  nothing  in  the  evidence  to  sup- 
port it.  The  direction  to  find  for  tlie  defend- 
ant, if  the  jury  should  find  the  written  an- 
swers were  in  "any  respect"  untrue,  was, 
we  think,  if  no  other  objection  to  it  existed, 
inapplicable  to  this  case,  and  tended  to  mis- 
lead the  jury.  Under  it,  the  jury  would  have 
been  required  to  consider  every  answer  of  the 
insured,  whether  any  contention  existed  over 
it  or  not,  and  however  difficult  it  might  have 
proved  fur  them  to  separate  answers  really 
proceeding  from  the  medical  examiner  him- 
s  -If  from  those  made  by  the  insured;  and,  if 
they  bel!eve<i  any  one  answer  was  in  any 
particular  untrue,  they  could  have  found 
against  plaintiff  for  that  reason.  Ko  charge 
on  the  subject  should  have  been  given  that 
was  not  confined  to  such  questions  and  an- 
swers as  were  put  in  issue  by  the  pleadings 
and  evidence,  and  the  one  requested  should 
not  have  been  given,  because  not  so  limited. 
What  we  have  said  about  the  charge  is  ap- 
plicable to  tlie  assignment  of  error  with  re- 
gard to  overruliug  defendant's  motion  for 
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new  trial,  predicated  npon  thtfsame  ground. 
While  the  iusuied  cannot,  as  is  contended 
for  by  appellant,  be  held  bound  as  a  warrant- 
or for  tlie  truth  of  the  answers  as  written, 
it  does  not  by  any  means  follow  that  he  was 
nnder  no  obligation  abont  their  being  cor- 
rectly wrilten  down,  in  so  mnch  as  that  de- 
pended upon  him,  or  was  properly  within  liia 
control.  He  had  undertaken  to  make  true 
answers;  and  he  must  be  presumed  to  have 
known  that  the  object  in  having  tliem  writ- 
ten down  was  to  furnish  information  to  the 
al>si-nt  officers  of  the  corporation  of  mHterial 
importance  to  them  in  determining  whether  or 
not  they  would  execute  the  contract.  Where 
there  were  no  circumstances  to  excite  his 
suspicion  to  the  contrary,  we  see  no  reason, 
however,  why  he  may  not  have  trusted  to  the 
medical  examiner's  correct  and  honest  per- 
formance of  hts  duty.  We  do  not  tliink  bis 
contract,  or  the  exercise  of  ordinary  prudence, 
demanded  of  him  to  assume  that  there  was 
any  want  of  capacity,  care,  or  honesty  upon 
the  part  of  the  medical  examiner,  or  make  it 
his  duty  to  assume  the  exercise  of  a  super- 
visory power  over  the  work  of  that  officer. 
As  a  general  rule,  no  doubt,  tlie  subjects  of 
insurance  Will  be  but  little  qualiHed  for  such 
a  task.  If,  however,  it  did  by  any  means 
come  to  the  knowledge  of  the  insured  that  an- 
swers given  by  him  had  l>een  incorrectly 
written  down,  it  then  became  his  duty  to  see 
that  the  proper  corrections  were  made;  and, 
If  be  failed  to  do  so,  then,  although  not  bound 
by  a  warranty,  plaintiff  ought  now  to  be 
held  estopped  from  disputing  them  as  writ- 
ten; and  if,  under  such  circumstances,  in- 
correctly written  answers  materially  affected 
the  risk,  and  the  issue  was  properly  raised 
by  the  pleadings,  and  sustained  by  the  evi- 
dence, a  recovery  ought  not  to  be  had.  We 
deem  it  sufiBcient  to  say  that  we  do  not  think 
this  character  of  issue  was  presented  by  the 
pleadings  or  the  charge  of  the  court,  and  the 
record  before  us  suggests  that  the  evidence 
npon  it  would  have  been  thoroughly  conflict- 
ing, and  amply  sufTlcient  to  support  a  verdict 
in  favor  of  plaintiff. 

The  defendant  alleged  in  its  answer  that 
the  insurance  was  taken  ont  by  plaintiff  as  a 
speculative  and  wagering  policy.  Jt  was 
proved  that  plaintiff  loaned  to  the  insured  the 
money  with  which  he  paid  the  required  pre- 
mium. The  corporation's  agent  throngh 
whom  the  insurance  was  effected  was  permit- 
ted to  testify  to  the  negotiations  preceding 
the  application,  tending  to  show  that  both 
the  plaintiff  and  the  insured  were  urged  by 
the  agent  of  the  corporation  to  apply  for  the 
insurance;  that  the  premium  was  paid  by  the 
insured;  and  that  he  first  thought  of  making 
the  minor  children  of  the  plaintiff  the  bene- 
ficiaries o(  the  policy,  but  he  finally  concluded 
not  lo  do  so,  because,  in  the  event  of  his  own 
marriage  and  desire  to  change  the  beneficiary 
to  one  more  nearly  connected  with  himself,  it 
would  be  easier  accomplished  if  his  brother 
was  the  beneficiary  than  it  would  be  if  his 
minor  children  were  the  beueficiaries.    The 


application  for  insurance  contains  the  follow- 
ing questions  and  answers:  "Is  any  negotia- 
tion for  other  insurance  now  pending  or  con- 
templated?" to  which  the  insured  answered, 
in  writing,  "No."  "Has  a  policy  ever  been 
applied  for  widch  was  not  thereafter  issued, 
or  *which,  if  Issued,  was  modified  in  amount, 
kind,  or  rates?  If  yes,  for  what  company, 
and  when?"  to  which  the  insured  answered. 
In  writing,  "No."  There  was  conflicting  ev- 
idence as  to  whether  the  insured  had  not  ap- 
plied for  membership  in  an  order  known  as 
the  "Legion  of  Honor."  Plaintiff  was  per- 
mitted to  prove,  by  the  agent  of  the  corpora- 
tion by  whom  the  application  was  secured, 
that  pending  negotiations  l)etween  him  and 
the  insured,  and  before  the  insured  made 
answer  to  said  queetlons,  be  (the  insured) 
asked  him  (the  agent)  "what  was  meant  by 
that, — if  it  referred  to  assessment  companies 
or  mutual  companies."  Witness  explained 
that  it  did  not;  and  the  insured  then  said  he 
had  made  application  to  the  Legion  of  Honor 
for  assurance,  whereupon  witness  told  him 
that  the  Legion  of  Honor  was  a  mutual  com- 
pany, and  was  not  regarded  as  a  life  insur- 
ance company,  and  he  was  Instructed  by  the 
general  agent  of  defendant  not  to  consider 
them  as  assurance  companies.  We  think  the 
evidence  was  properly  admitted  in  each  in- 
stance. On  the  issue  as  to  whether  it  was  a 
wagering  policy,  the  stiitements  made  by  the 
witness  were  pertinent,  and  have  no  tendency 
to  control  any  written  evidence  or  the  con- 
tract. Nor  can  we  see  any  impropriety  in 
permitting  the  agent  of  the  corporation  to 
give  the  subject  of  the  insurance  information 
about  facts  proper  for  him  to  know.  Lodges 
that  furnish  insurance  to  their  members  may 
also  perform  other  important  functions,  and 
a  rejection  of  an  applicant  by  one  of  them 
would  not  necessarily  be  predicated  npon  his 
unfitness  for  insurance.  It  may  be  a  rule  of 
the  defendant  company  not  to  treat  such  so- 
cieties as  coming  within  the  meaning  of  the 
question,  and,  if  it  is,  we  are  not  able  to  per- 
ceive any  sufficient  reason  why  the  fact  that 
the  statement  was  made  may  not  be  proved. 
Outside  of  the  evidence  objected  to,  the  rec- 
ord fails  to  show  that  the  insured  in  fact  ever 
made  an  application  for  such  membership,  or 
that  he  was  ever  rejected. 

It  is  contended  that  the  plaintiff  bad  no  in- 
surableinterest  in  his  brother's  life,  wberefura 
the  cause  of  action  sued  upon  was  a  wagering 
contract,  and  void,  as  against  public  policy. 
The  rule  is  stated  generally,  in  Bliss  on  Life 
Insurance,  §  7,  that  "no  person  can  procore  a 
valid  insurance  upon  a  life,  unless  he  has  an 
interest  in  such  life. "  The  supreme  court 
of  the  United  States,  in  the  case  of  Insurance 
Co.  V.  Schaefer,  94  U.  S.  460,  say:  "It  is 
generally  agreed  that  mere  wager  policies, 
that  is,  policies  in  which  the  insured  party 
has  no  interest  whatever  in  the  matter  in- 
sured, but  only  an  interest  in  its  loss  or  de- 
struction, are  void,  as  against  public  policy. 
*  *  *  It  is  well  settled  that  a  man  has  an 
insurable  interest  in  his  own  life,  and  in  thafc 
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of  his  wife  and  children ;  a  woman,  in  the 
life  of  ber  husband ;  and  the  creditor,  in  the 
life  of  his  debtor.     Indeed,  It  may  be  said 
genemlly  that  any  reasonable  expectation  of 
pecuniary  benefit  or  advantage  from  the  con- 
tinned  life  of  another  creates  an  insurable  in- 
terest in  such  life;  and  there  is  no  doubt  that 
a  man  may  effect  an  insurance  on  his  own 
life  for  the  benefit  of  a  relative  or  friend. 
*    *    *     The  essential  thing  is  that  the  pol- 
icy shall  be  obtained  in  good  faith,  and  not 
tor  the  purpose  of  speculating  upon  the  haz- 
ard of  a  life  in  which  the  assured  has  no  in- 
terest."   In  the  case  of  Price  v.  Knights  of 
Honor.  Chief  Justice  Wiucie,  speaking  for 
this  court,  said:   "It  is  almost  universnlly 
conceded  that  policies  procured   by  persons 
having  no  interest  in  the  life  of  the  insured 
are  void  at  common  law,  as  against  public 
policy."     68  Tex.  866,  4  S.  W.  Kep.  638.    In 
the  088%  of  Insurance  Co.  v.  France,  94  U.  S. 
561,  it  appears  that  the  insurance  was  ap- 
plied for  by  Chew  on  his  avn  life,  for  the 
benefit  of  his  sister,  Lucetta  P.  France,  who 
was  a  married  woman,  and  in  no  way  de- 
pendent on  her  brother  for  her  support.    The 
evidence  tended  to  show  that  Mrs.  France 
bad  at  different  times  loaned   her  brother 
•2,400.     The  insurance   was  $10,000.     At 
the  time  the  policy  was  issued.  Chew  was  un- 
married, but  was  engaged  to  be  married,  and 
was  in  fact  married  the  next  day.     The  pol- 
icy was  held  "sustainable  at  law,  on  account 
of  the  nearness  of  the  relationship  between 
the  parties,  and  especially  as  Mrs.  France, 
at  the  time  the  insurance  was  effected,  was 
one  of  Chew's  next  of  kin,  prospectively  inter- 
ested in  his  estate  as  a  distributee."    The  doc- 
trine is  well  settled  by  the  weight  of  authori- 
ty that  a  person  not  having  an  insunble  in- 
terest in  the  life  of  another  cannot  take  and 
hold  by  an  assignment  a  policy  upon  the  life 
of  such  other  person,  and  that  a  creditor  can 
only  take  and  hold  such  a  policy,  by  assign- 
ment, to  an  extent  sufficient  to  secure  his 
debt.      Cammack  v.  I^ewis,  15  Wall.  643; 
Warnock  v.  Davis.  104  U.  S.  782;  Price  v. 
Knights  of  Honor,  68  Tex.  366,  4  S.  W.  Rep. 
638.     It  is  contended  by  appellee  that  every 
person  has  an  insurable  interest  in  his  own 
life,  and  that  when  he  is  the  actor  he  may 
take  out  an  unlimited  amount  of  insurance 
upon  his  own  life,  and  make  it  payable  to 
whoever  he  may  please,  as  beneflciary,  with- 
out regard  to  such  person's  having  an  insur- 
able interest  in  his  life.    In  Bliss  on  Life  In- 
surance, it  is  said:   "A  person  has  undoubt- 
edly an  insurable  interest  in  his  own  life, 
and  that  i  nterest  supports  a  policy  whether  he 
makes  the  loss  payable  to  hitoself ,  his  execu- 
tors, or  his  assigns,  or  to  a  nominee  or  ap- 
pointee named  in  the  policy.  Nor  is  a  policy  ob- 
tained by  one  on  his  own  life,  forthebeneBtof 
another,  which  latter  advances  the  premium, 
neceiisarlly  void.  The  question  is  whether  the 
polity  was  in  fact  intended  to  be  what  it  par- 
ports  to  be,  or  whether  the  form  was  adopted 
as  a  cover  for  a  mere  wager.    If  the  plaintiff 
and  the  Insured  confederate  together  to  pro- 
v.l28.w.no.22— 40 


cure  a  policy  (pr  the  plaintiff's  benefit,  when 
he  is  not,  and  does  not  expect  to  be,  a  creditor 
of  the  insured,  and  with  a  view  of  having  the 
policy  assigned  to  bim  without  consideration, 
thepolicyisvoid."  Section  26.  The  only  dis- 
tinction we  can  see  in  any  case  between  the 
assignment  of  a  ppli<7  taken  by  a  person  on 
his  own  life  to  one  having  no  insurable  in- 
terest, and  the  designating  such  person, 
without  insurable  Interest,  in  the  original 
transaction  as  the  l)eneflciary,  is  that  the 
insurer  may  not  know  of  the  assignment,  but 
would  necessarily  be  aware  of  the  designa- 
tion in  the  policy.  So  far  as  the  question  of 
public  policy  Is  concerned,  we  can  see  nosub- 
stantiHl  distinction  between  the  two  proceed- 
ings; and,  if  one  is  invalid,  it  seems  to  us 
the  other  ought  to  be  held  equally  so.  An 
assignment  of  a  valid  policy  to  one  having  no 
insurable  Interest  in  the  life  insured  does  not 
invalidate  the  policy.  The  assignee  may  col- 
lect and  apply  the  proceeds,  if  he  is  a  creditor, 
to  the  extinguishment  of  his  own  debt,  and 
such  sums  as  be  may  have  disbursed  for  the 
purpose  of  keeping  the  policy  alive;  and  the 
surplus  may  be  collected  for  the  benefit  of 
the  heira  of  the  person  whose  life  was  in- 
sured. We  see  no  reason  why  the  same  rule 
may  not  be  applied  to  a  person  designated  in 
the  policy  as  tlie  beneficiary,  treating  him, 
when  he  has  no  insurable  Interest,  as  an  as- 
signee, appointee,  or  toustee,  to  receive  the 
proceeds  for  whoever  may  be  lawfully  enti- 
tled to  enjoy  them.  The  Insurer  will  then 
be  require<l  to  pay  the  sum  it  has  promised  to 
pay,  and  the  money  cannot  be  appropriated 
by  anybody  not  having  a  legitimate  right  to 
it.  The  exact  d^ree  of  relationship  that 
must  exist  between  two  persons  to  g^ve  one 
an  Insurable  interest  in  the  life  of  the  other, 
on  account  of  the  relationship  alone,  we  have 
not  found  to  be  clearly  defined.  Brothers 
and  sisters  seem  to  be  on  the  dividing  line. 
Whether  that  degree  of  relationship  can  be 
included,  has  been  disputed.  The  esse  of 
Insurance  Co.  v.  France  is  an  authority  in 
support  of  the  proposition  that  it  may  be  in- 
cluded, and  we  are  unwilling  to  hold  that  it 
ought  to  be  excluded.  To  what  extent  a 
creditor  may  insure  the  life  of  his  debtor  is 
not  announced  when  it  is  decided  that  he  can 
only  appropriate  of  such  insurance  an  amount 
sufficient  to  pay  his  debt  and  interest.  He 
muiit  be  allowed  to  provide  for  a  sum  sufli- 
cient,  when  collected,  to  cover  his  demand, 
and  such  disbursements  as  may  be  required 
to  keep  the  policy  in  force,  with  accrued  in- 
terest. The  sum  required  for  the  purpose 
may  very  many  times  exceed  the  debt.  It 
would  be  an  extreme  case  in  which  a  court 
would  be  justified  in  saying  that  the  amount 
secured  was  too  great.  When  the  insurance 
is  obtained  by  a  person  on  his  own  life,  and 
made  payable  originally,  or  by  assignment,  to 
another,  having  none,  or  only  a  limited  in- 
surable interest  in  his  life,  as  the  surplus, 
after  the  payment  of  the  charges,  will  go  to 
the  party  whose  life  is  Insured,  we  see  no 
reason  for  limiting  the  amount  for  which  the 
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insurance  may  be  taken  out.  When  the  in- 
ea  ranee  is  not  contracted  for  by  the  person 
whose  life  is  insured,  but  by.a  creditor,  in 
his  own  name,  so  that  there  is  no  party  to 
the  contract  except  himself  and  the  insurer, 
it  becomes  immaterial  what  amount  may  be 
contracted  for,  as  no  more  will  be  collected 
than  will  be  ultimately  sufficient  to  discharge 
his  debt  and  disbursements  on  the  policy,  in- 
cluding interest  upon  both.  We  And  no  error 
in  the  proceedings,  and  the  judgment  is  af- 
^rmed. 


SCHONFIELD  et  al.  V.  TUKNER. 
{Suvremve  Court  of  Texas.    Deo.  6, 1889.) 

HuTOii  BlKEFIT  INSUBAKCS — ASSIONMENT  OF  CxB- 
TiriCATE — DlVOBCED  WlFE. 

1.  Assignmeot  of  a  benefit  oertifloate  in  a  be- 
nevolent association  to  one  not  related  to  the  mem- 
ber, but  who  has  merely  aJvanoed  him  ISO,  is 
against  pabllo  policy,  and  the  fund  goes  to  the 
heirs,  after  deductlnt;  dues  and  advanoements  paid 
by  the  assignee;  and  it  is  immaterial  that  by  the 
roles  of  the  order  the  fund  was  to  be  paid  to  the 
member's  "family,  or  as  he  may  direct, "  and  that 
the  certificate  was  Burrendered,  and  a  new  one  is- 
sued to  the  assignee,  according  to  the  constitution. 

2.  A  divorced  wife  is  entitled  to  no  share  of  a 
benefit  fund  which  by  the  rules  of  the  association 
goes  to  the  member's  heirs,  no  beneficiary  having 
been  appointed  by  him. 

Error  to  district  court.  Busk  county;  J.  G. 
Hazlewood,  Judge. 

Rufus  Price  and  P.  B,  Sexton,  for  plain- 
tills  in  error.  Booty  <e  Towng,  J.  H.  Tur- 
ner, and  Martin  Casey,  for  defendant  in 
error. 

Henrt,  J.  The  order  of  Knights  of  Hon- 
or is  an  incorporated  body.  One  purpose  of 
its  existence  is  to  furnish  insurance  upon  the 
lives  of  the  members  of  its  subordinate  lodges. 
In  the  year  1880  one  David  Schonfield  be- 
came a  member  of  the  order.  Among  the 
objects  of  the  corporation,  its  charter  states 
one  in  the  following  language:  "To  promote 
benevolence  and  charity  by  establishing  a 
widows'  and  orphans'  benefit  fund,  from 
which,  on  satisfactory  evidence  of  the  death 
of  a  member  of  the  corporation  who  has  com- 
plied with  its  lawful  requirements,  a  sum, 
not  exceeding  five  thousand  dollars,  shall  be 
.  paid  to  his  family,  or  as  he  may  direct. "  The 
constitution  of  the  corporation  at  the  same 
date,  among  others,  contained  the  following 
provisions:  "Each  applicant  shall  direct  in 
his  application  to  whom  he  desires  his  death 
benetlt  paid.  The  beneficiary  may  be  change 
as  the  member  may  thereafter  direct,  in  ac- 
cordance with  the  laws  of  tins  order,  and 
such  changes  shall  be  entered  in  the  benefit 
certificate.  A  member  may  at  any  time, 
while  in  good  standing,  surrender  his  cer- 
tificate, wliich,  together  with  a  fee  of  fifty 
cents,  shall  be  forwarded  by  the  reporter  of 
his  lodge,  under  seal,  to  the  supreme  re- 
porter, who  shall  thereupon  cancel  the  old 
certificate,  and  issue  a  new  one  in  lieu  there- 
of to  such  member,  payable  as  he  shall  have 
directed;  said  direction  and  surrender  to  be 
ma&e  on  the  back  of  the  benefit  certificate 


surrendered,  signed  by  the  member,  and  at- 
tested by  the  reporter,  under  seal  of  the 
lodge.  In  the  event  of  the  death  of  one  or 
more  of  the  beneficiaries  designated  by  the 
member  before  the  decease  of  such  member, 
if  he  shall  make  no  further  disposition  there- 
of, upon  his  death  such  benefit  shall  be  paid 
in  full  to  the  surviving  beneficiary  or  bene- 
ficiaries, each  sharing  pro  rata  as  provided 
In  the  benefit  certificate.  In  the  event  of 
the  death  of  all  the  beneficiaries  designated 
by  the  member  before  the  decease  of  such 
member,  if  he  shall  make  no  other  disposition 
thereof,  the  benefit  shall  be  paid  to  the  heirs 
of  the  deceased  member,  and.  if  no  person  or 
persons  shall  be  entitled  to  receive  such  bene- 
fit by  the  laws  of  this  order,  it  shall  revert  to 
the  widows'  and  orphans'  benefit  fund." 
When  Schonfield  first  became  a  member  of  a 
lodge,  he  received  a  "benefit  certificate," 
issued  under  the  above-quoted  charter  and 
constitutional  regulation,  binding  tlie  su- 
preme lodge  of  the  corporation  to  pay  out  of 
the  widows'  and  orphans'  benefit  fund  to  one 
Friedlander  the  sum  of  $2,000,  in  accord- 
ance with  and  under  the  laws  governing  the 
order,  upon  satisfactory  evidence  of  the  death 
of  said  member  and  tlie  surrender  of  the  cer- 
tificate: provided  that  the  certificate  had  not 
been  surrendered  by  said  member,  or  can- 
celed at  his  request,  and  another  certificate 
issued  in  accordance  with  the  laws  of  the  or- 
der. After  paying  his  dues  for  several  years, 
Scbonfield's  health  failed  biiu,  and  he  seems 
to  tiave  become  very  poor;  having  neither 
the  money  necessary  for  his  personal  main- 
tenance or  to  pay  his  dues  to  the  lodge.  In 
this  condition  of  affairs,  the  appellee,  T.  P. 
Turner,  furnished  him  $50,  and  took  from 
him  a  transfer  of  his  benefit  certificate.  The 
transfer  was  made  by  Schonfield,  by  filling 
up  and  signing  a  blank  transfer  on  the  back 
of  the  benefit  certificate.  Subsequently,  on 
the  28th  day  of  June,  1884,  the  Supreme 
Lodge,  Knights  of  Honor,  upon  Schonfield's 
surrendering  the  first  certificate,  issued  to 
him,  in  lieu  thereof,  a  second  one,  for  the 
same  amount,  payable  to  T.  P.  Turner,  and 
similar  In  all  respects  to  the  first  one.  The 
laws  of  the  order  when  the  two  certificates 
were  Issned,  as  well  as  the  terms  and  condi- 
tions of  the  certificates  themselves,  were  sub- 
stantially the  same,  and  so  remained  until  the 
Ist  day  of  July,  1884,  when  an  amendment 
of  the  constitution  of  the  order  went  into  ef- 
fect, wliereby  a  clause  of  the  constitution 
formerly  reading  that  the  insurance  money 
be  paid  "to  his  [the  member's]  family,  or  as 
be  may  direct,"  was  so  changed  as  to  read 
that  it  should  be  paid  "to  such  member  of 
his  family,  or  person  dependent  on  liira,  as 
he  may  direct,  and  may  designate  by  name." 
After  Turner  purchased  the  certificate,  he 
paid  the  required  assessments  and  dues  until 
Schonfield  died.  The  whole  amount  paid  oat 
by  him,  including  the  $50,  having  been,  ac- 
cording to  his  own  testimony,  "seventy-five 
or  eighty  dollars."  It  seems  that  it  was  not 
considered  by  any  of  the  parties  necessary  to 
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ronsalt  Frledlander  about  the  transfer,  or 
the  surrender  of  the  first  certificate,  and  that 
in  faek  he  did  not  participate  in  either  act. 
David  SchonfMd.  when  be  joined  the  order, 
bad  a  wife  and  five  minor  children.    He  did 
not  live  with  or  provide  tot  tbem,  afid  it 
seems  that  none  of  the  parties  to  the  afore- 
said transaction  had  any  knowledge  that  be 
bad  a  family,  or  that  he  liad  ever  had  a  wife. 
He  was  divorced  from  his  wife.     He  died  on 
the  20th  day  of  September,  1884.    The  cor- 
poration collected  the  money  from  its  mem- 
l>ers;  but,  before  it  was  paid  to  Turner,  as 
the  bolder  of  the  benefit  certificate,  the  chil- 
dren of  Schonfield,  and  tbeir  mother,  asserted 
a  claim  to  it,  upon  which  the  corporation  de- 
clined to  pay  it  to  either  party.     Turner  sued 
the  corporation  to  recover  the  money.     The 
COTponitlon  answered,  admitting  that  it  held 
the  money,  and  usking  tliat  the  five  children 
of  David  Schonfield,  who  were  all  minors,  and 
whose  names  were  alleged  in  the  answer  to 
be,  Emma,  Bertie,  Gleorge,  Tibbie,  and  Fred 
Schonfield,  and  tbeir  mother,  Laura  Schon- 
field Schuterlee,  be  made  parties  defendant. 
The  def  endafit  lirought  into  court  the  amount 
of  money  in  controversy,  to  Ihj  held  by  the 
clerk,  and  paid  over  to  the  party  adjudged  to 
be  entitled  to  it.     The  record  does  not  show 
that  process  was  issued  or  served  as  prayed 
for  by  defendant,  but  Laura  Schonfield  Schut- 
erlee, Emma  Schonfield,  Bertie  Schonfield, 
Fred  Schonfield,  and  Tibbie  Schonfield  ap- 
peared by  attorney  and  answered,  alleging 
that  they  bad  been  cited  to  answ^er.     After- 
wards an  order  was  entered   appointing  a 
guardian  ad  litem  tor  Emma  Schonfield,  Ber- 
tieSchonfleld,  George  Schonfield,  Fred  Schon- 
field,   and    Tibbie   Schonfield.     The    record 
does  not  show  that  the  miilor  George  Schon- 
field was  ever  cited,  or  that  any  answer  for 
him  was  ever  filed.     There  was  a  suggestion 
of  the  marriage  of  Laura  Schonfield  Schuter- 
lee, but  her  husband  was  never  made  a  party, 
and    never  appeared  or  pleaded.    A  judg- 
ment was  rendered,  on  the  verdidt  of  a  jury, 
in  favor  o(  plaintiff.    The  minora,  Emma 
Schonfield,  Bertie  Schonfield,  George  Schon- 
field. Fred  Schonfield,  and  Tibbie  Schonfield. 
I>y  their  guardian  ad  litem,  prosecute  this 
writ  of  error  to  reverae  the  judgment. 

Turner  was  not  related  by  blood  or  other- 
wise to  David  Schonfield.  He  was  not  his 
creditor,  and  consequently  had  no  insurable 
interest  in  his  life.  It  is  contrary  to  public 
policy  to  allow  any  one  not  owning  such  in- 
surable Interest  to  become  the  owner,  by  as- 
signment or  otherwise,  of  insurance  upon 
the  life  of  a  human  being.  A  creditor  of  the 
a;ssured  may  lawfully  become  the  owner  of 
such  insurance  to  an  extent  requisite  to  pro- 
tect him  from  ultimate  loss  of  his  demand; 
and  a  purchaser  or  assignee  of  it  will  be  re- 
cognized as  having  an  interest  in  it  sufficient 
to  repay  him  the  purchase  or  otiier  money  in- 
vested in  it  by  him,  including  advancements, 
In  the  nature  of  dues,  assessments,  and  pre- 
mtaras,  to  preserve  and  keep  the  insurance 
in  force,  with  lawful  interest  thereon.  What 


amount  a  creditor,  as  such,  may  procure  in* 
surance  for,  and  the  rules  r^ulating  his  col- 
lection of  it,  depend  upon  contingencies  not 
necessary  to  discuss  in  this  case.  What  the 
policy  of  the  law  forbids  to  be  done  must  be 
treated  by  courts,  when  administering  the 
law,  as  never  having  been  done.  The  undis- 
puted evidence  is  that  Turner's  first  claim  of 
ownership  of  the  insurance  was  through  an 
assignment  to  him  of  the  Friedlander  benefit 
certificate.  The  case,  in  this  respect,  comes 
directly  within  the  decision  of  this  court  in 
the  case  of  Price  v.  Knights  of  Honor,  68 
Tex.  361,  4  8.  W,  Bep.  633,  In  which  it  is 
held  that  such  a  transfer  is  prohibited  by 
law.  The  fact  that  subsequently  Schonfield 
surrendered  the  transferred  certificate  to  the 
lodge,  and  procured  another  one,  payable  di- 
rectly to  Turner,  does  not  change  the  prin- 
ciple, or  affect  the  result.  The  public  policy 
that  forbids  such  transactions  is  entirely  in- 
dependent of  the  consent  or  oontroL  of  the 
insurer  or  the  insured.  We  think  it  clear 
that  the  laws  of  the  oider  at  the  dates  of  the 
transactions  in  question  recognized  David 
Schonfield  as  the  only  beneficial  owner  of  the 
insurance,  and  that  the  person  named  in  the 
certificate,  wlietber  it  was  Friedlander  or 
Turner,  was  only  an  appointee  to  collect  and 
receive  the  money,  in  the  erent  that  Schon- 
field died  without  otherwise  disposing  of  it. 
The  rule  and  the  practice  that  permitted  the 
member,  and  him  alone,  to  dispose  of  the  in- 
surance at  bis  own  pleasure,  without  regard 
to  any  rigbt  or  claim  of  any  person  to  whom 
it  had  been  issaed  or  transferred,  is  utterly 
inconsistent  with  the  idea  of  a  beneficial  in- 
terest in  any  person  other  than  the  member 
himself.  That  mode  of  dealing  with  it  is 
consistent  only  with  the  proposition  that  the 
party  in  whose  name  it  was,  whether  orig- 
inally or  by  transfer,  held  it  merely  as  a 
trustee,  for  the  use  and  benfefit  of  the  mem- 
ber. Upon  the  death  of  the  member  the  ben- 
eficial interest  vested  in  his  heirs.  When  the 
person  designated  to  receive  the  insurance  is 
held  by  the  law  incapable  of  taking  it  for  his 
own  use,  on  grounds  of  public  policy,  it  will 
be  entirely  consistent  with  the  manifest  pur- 
poses of  the  order  to  make  the  same  disposi- 
tion of  the  money  that  would  have  been  made 
if  he  had  been  dead.  As  we  have  seen,  the 
laws  of  the  order  direct  it  to  be  paid,  in  that 
contingency,  to  the  heirs  of  the  member;  not 
to  the  heirs  of  the  holder  or  transferee  of  the 
benefit  certificate.  Such  holder  of  the  cer- 
tificate may,  no  doubt,  collect  the  money  for 
the  use  of  the  heirs,  and  enforce  such  proper 
claims  of  bis  own  against  the  fund  as  the 
law  recognizes.  After  allowing  to  appellee 
the  S50  originally  paid,  and  amount  subse- 
sequently  paid  by  him  for  dues  and  assess- 
ments, with  interest  thpreon  at  the  rate  of  8 
per  cent,  per  annum,  the  remainder  of  the 
money  belongs  to  the  heirs  of  David  Schon- 
field, as  they  existed  at  the  date  of  his  death. 
If  his  wife  had  then  been  divorced,  she  was 
not  one  of  tbem,  and  is  not  in  any  capacity  en- 
titled to  a  share  of  the  money.    On  another 
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trial  the  exception  to  the  pleading  of  plaintiff 
charging  that  she  was  divorced,  instead  of 
being  auatained,  ought  to  be  overruled.  The 
Judgment  ia  reversed,  and  the  cause  is  re- 
manded. 


GBEEEkHOBE  V.  COHMOITVrEALTB. 
(Cotirt  cf  Appeal*  of  Kentuchy.    Dec.  12, 1889.) 

iHTOZJOATraO  LlQDOKS — BaLC  AT  RBSTDBHOB. 

1.  Oen.  Bt  Kj.  1878,  o.  106,  art  8,  i  8,  and  acU 
amendatory,  allowing  distiUers  to  sell  spirits  at 
their  own  residence,  provided  the  residence  is  "lo- 
cated upon  the  distillery  premises  or  premises  ad- 
laoent, "  does  not  protect  sales  by  a  distiller  who 
leases,  at  a  nominal  rent,  two  or  three  narrow 
strips  of  land  connectinK  his  residence  with  the 
distillery,  a  mile  and  a  half  distant 

8.  Act  Ey.  April  SO,  1888,  amending  the  law  re- 
garding the  retail  sale  of  ardent  spinto,  and  pro- 
viding that  sale  may  be  made  at  the  distiller's  res- 
idence only  when  the  same  is  on  the  distillery 
premises,  which  is  made  to  apply  to  one  county 
•nly,  Is  not  unconstitntlonal,  hut  a  proper  exercise 
of  the  gower  to  oiake  public  police  regulations. 

Appeal  from  circuit  court,  Madison  county. 

"Not  to  be  ofacially  reported." 

Indictment  ot  A.  W.  Greek  more  for  uu- 
lawf  ally  selling  liquors,  and  judgment  against 
the  defendant,  who  appeals. 

Win.  Cromwell,  Parrish  <ft  Turner,  and 
0.  F.  <i  R.  A.  Bumam,  for  appellant.  P. 
W.  Hardin,  Atty.  Gen.,  for  the  Gpmmon- 
wealtb. 

Lewis,  C.  J.  By  section  8,  art  2,  c.  106, 
Gen.  St.  1878,  it  was  provided  that  "dis- 
tillers of  ardpnt  spirits  have  the  privilege  of 
Belling  at  the  distillery  any  spirits  of  their 
own  manufacture,  in  quantities  not  less  than 
a  quart,  but  not  to  be  drunk  on  the  prem- 
ises." But  by  act  of  March  20,  1876,  the 
words  "their  residence"  were  substituted  for 
the  words  "the  distillery,"  and  such  is  now 
the  general  law.  But  by  an  act  approved 
April  80,  1888f  §  8,  art.  2,  as  it  now  stands, 
was  amended  by  inserting  after  the  word 
"premises"  the  following:  "Provided,  noth- 
ing lierein  shall  be  construed  to  authorize 
any  distiller  or  Qrm  of  distillers  to  sell  ardent 
spirits  at  more  than  one  place:  and  provided, 
further,  that  the  residence  at  which  the  spir- 
its are  sold  by  authority  hereof  shall  be  lo- 
cated upon  the  distillery  premises  or  prem- 
ises adjacent;'^  but  the  act  was  made  to  ap- 
ply to  Madison  county  only.  The  effect  ot 
that  act  was  to  change  the  operations  of  the 
general  law  as  to  Madison  county  that  the 
residence  of  the  distiller,  where  the  ardent 
spirits  is  sold,  shall  be  located  upon  the  dis- 
tillery premises,  or  upon  premises  adjacent 
thereto.  To  evade  the  operation  of  that 
statute,  for  he  could  have  no  other  purpose 
in  view,  appellant  obtained  possession  by 
lease  of  two  or  three  narrow  strips  of  land, 
at  a  nominal  rent,  v^ith  a  view  of  connecting 
his  residence,  where  the  liquor  is  charged  in 
the  indictment  to  have  l>eiBn  sold,  with  the 
distillery,  which  be  also  occupied  as  tenant 
of  the  owner.  It  seems  to  us  the  residence 
of  appellant  cannot,  in  legal  contemplation, 
be  at  all  regarded  as  upon  the  distiUei'y  prem- 


ises, which  includes  the  buildings  thereof 
and  adjuncts;  nor  on  premises  adjacent  to 
the  distillery  premises,  for  it  was  about  one 
and  a  half  miles  from  the  distillery,  and  not 
adjacent  to  or  connected  with  it.  The  power 
of  the  legislature  to  pass  laws  regulating  the 
liquor  traffic  by  retail,  whether  applied  to  the 
entire  state,  to  particular  counties  or  dis- 
tricts,- or  even  arbitrary  geogrraphical  divis- 
ions of  counties,  has  been  frequently  rec(%- 
nized  by  this  court  as  existing  under  the  gen- 
eral power  to  enact  all  laws  relating  to  pal>- 
lie  police  of  the  commonwealth,  and  there- 
fore not  an  infringement  of  the  constitution. 
Judgment  affirmed. 


LooflDon  V.  O0MXOKWKAI.TH. 
(Court  of  Appeals  of  KentuOtu.  Deo.  19, 1889.) 
CBnusAi.  Law— EvTOBNCB— CHAaAOTKS. 
On  a  trial  for  murder,  it  is  not  competent  to 
prove  the  general  character  of  one  of  the  partid- 
pants  in  the  fight  in  which  deceased  was  lolled  by 
reciting  the  history  of  a  dilfloulty  that  previously 
occurred  between  him  and  the  witness  who  is 
asked  in  regard  to  it 

Appeal  from  circuit  court,  Grayson  county. 

"Not  to  be  officially  reported." 

Samuel  Logsdon  was  convicted  of  man- 
slaughter, on  an  indictment  for  murder,  and 
appeals. 

W.  a.  Haynea,  for  appellant.  P.  W,  Bar- 
din,  Atty.  Gen.,  for  the  State. 

Lewis,  C.  J.  Appellant  was  indicted  for 
the  murder  of  James  Bassett,  and  convicted 
of  manslaughter,  and,  though  he  has  ap- 
pealed from  the  judgment,  noproof  has  been 
filed  in  his  behalf.  The  killing  occurred  at 
a  place  where  appellant  and  one  Williams 
had  met  for  the  purpose  of  engaging,  and 
did  engage,  in  a  Qst  flght.  There  is  some 
discrepancy  in  the  testimony  of  witnesses; 
but  the  prominent  fact  is  well  established, 
and  undisputed,  that  appellant  went  on  ttie 
ground  with  a  loaded  pistol  that  he  kept  con- 
ceHled  in  his  coat,  that  he  had  taken  off  to 
engage  in  the  fight,  and  with  which  he  shot 
Bassett.  George  Bassett  was  at  the  same 
time,  also,  killed  by  Jo  Logsdon.  A  motion 
was  made  fur  continuance  of  the  case.  but. 
as  no  exception  was  taken  to  the  nctioa  of 
the  court  overruling  it,  we  cannot  consider 
it.  It  was  not  competent  to  prove  the  gen- 
eral character  of  George  Bassett  by  reciting 
the  history  of  a  difficulty  that  previously  oc- 
curred between  him  and  the  witness  who 
was  asked  in  regard  to  it.  Perceiving  no  er- 
ror of  law  occurring  during  the  trial  of  this 
case,  and  there  being  evidence  before  the 
jury  of  appellant  being  guilty  of  the  charge, 
the  judgment  must  be  affirmed. 

ScBEiBLE  e.  Hart. 
(Court  of  Appeals  of  Kentucky.    Dea  10, 1889.) 
Aovaass  Fosssssiok  —  Division  Fbnobs — ^KonoH 

rOB  JUDOMBNT  NON  ObSTAIITB. 

1.  Where  parties  have  respective  ol^med  ad- 
versely np  to  a  division  fence  for  80  years,  soch 
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f«nae  flxM  fhe  line  between  them,  and  determines 
their  respeotlTe  rights. 

3.  But,  if  there  Is  s  marked  line  between  the 
t^ro  pieces  of  land  for  which  the  deed  of  one  of  the 
partfes  calls,  then  he  does  not  acquire  poaseaslon 
beyond  it  by  the  adjoining  owner's  permitting  him 
to  Join  to  his  fencing,  if  he  does  not  claim  to  the 
diTision  fence. 

8.  A  motion  for  judgment  non  obstante  «ere- 
Meto  must  be  made  before  the  entering  of  judg- 
ment. 

Appeal  from  circuit  court.  Hardin  county. 

"Kot  to  be  officially  reported." 

Action  by  George  C.  Seheible  against  Silas 
Hart  for  trespass.  Judgment  for  plaintlfF. 
Defendant  appeals. 

J.  P.  Hobion,  for  appellant.  Sprlgg  & 
WiUon,  tot  appellee. 

Holt,  J.  In  1887  the  appellee  notified  the 
appellant  that  he  would  no  longer  abide  by 
the  division  fence  which  had  existed  for 
many  years  between  their  lands,  and  would, 
between  the  1st  day  of  December  and  Ist  day 
of  March  following,  that  being  when  the 
■tatate  permits  it,  cut  loose  from  him.  This 
he  did;  and  the  appellant,  having  extended 
bis  fencing  near  enough  to  the  new  fence 
built  by  the  appellee  to  in  effect  keep  his  lands 
inclosed,  the  appellee  sued  him  in  trespass, 
daiming  that  the  appellant,  in  doing  so,  had 
entered  upon  his  land.  The  petition  avers 
tiiat  notice  was  given  of  the  intention  to  cut 
tbe  fencing  loose,  but  does  not  say  that  it 
was  given  three  months  before  it  was  done, 
as  required  by  the  atatuta  Gen.  St.  761. 
There  was  no  objection  made  to  the  petition, 
Iwwever.  The  answer  made  no  issue  of  in- 
sufficient notice.  It  only  put  in  issue  the 
light  to  the  land  where  the  acts  complained 
of  weredone,  and  also  set  up  a  counter-claim 
for  a  portion  of  the  division  fence,  which,  it 
was  claimed,  appellee  had  appropriated  with- 
out right.  A  trial  resulted  in  a  small  verdict 
for  tbe  appellee,  upon  which  a  judgment  was 
rendered.  A  motion  was  then  mnde,  based 
upon  written  grounds,  for  a  new  trial.  It 
was  overruled.  Then  a  motion  was  made  to 
set  aside  the  judgment,  and  render  one  for 
the  appellant  upon  the  pleadings  non  obstante 
veredicto,  because  the  petition  failed  to  aver 
tbe  tbree-months  notice. 

This  objection  to  the  pleading  came  too 
late.  A  motion  for  a  judgment  non  obatante 
properly  comes  from  the  plaintifT.  It  is  true 
the  appellant  was  such  as  to  his  counter- 
claim, but  a  motion  of  this  character  is  due 
before  the  entering  of  the  judgment.  Freem. 
Judgm.  §7. 

1 1  appears  that  one  Montgomery  formerly 
owned  the  Seheible  land,  and  one  Brooks  the 
Hart  land.  Montgomery  built  the  division 
fence;  and.  Brooks  complaining  that  it  was 
too  far  over  on  him,  Montgomery  moved  it 
back  to  where  it  was  when  this  trouble  arose 
between  the  appellee  and  the  appellant. 
There  is  some  evidence  that,  when  this  was 
done.  Brooks  and  Montgomery  agreed  upon  a 
division  line  between  tliem,  which  they 
marked  with  stones,  and  that  it  left  the  fence 
upon  Montgomery's  side.    Tbe  effort  of  tbe 


appellant  in  this  action  was  to  get  the  courti 
by  its  instructions,  to  confine  the  jury,  in 
reaching  a  finding,  to  the  line  so  fixed,  while 
the  appellee  claimed  that  the  division  fence 
should  govern.  Brooks  sold  to  Hart  in  1854, 
and,  whatever  may  have  been  tbe  claim  of 
tbe  former,  it  is  evident  the  appellee,  from 
tbe  time  of  his  purchase,  or  for  about  35 
years,  beld  and  claimed  to  the  division  fence. 
There  is  no  testimony  showing  that  be  ever 
recognized  the  stones  as  marking  tbe  true 
line,  or  that  he  ever  admitted  he  was  holding 
the  land  between  the  fence  and  a  line  so 
marked  subject  to  the  right  of  Montgomery, 
or  those  holding  under  him.  For  a  period 
of  over  SO  years  the  fence  was  recognized 
as  the  division  one  between  these  parties. 
The  claim  and  occupancy  of  the  appellee  up 
to  the  fence  was  thereby  made  definite,  posi- 
tive, and  notorious,  because  there  is  not  the 
least  showing  that  he  ever  recognized  any 
claim  of  the  adjoining  owner  beyond  it.  His 
occupancy  was  adverse  from  its  inception. 
He  could  not,  of  cuui-se,  acquire  any  right  to 
any  part  of  the  fence,  or  the  land  between  It 
and  the  line  marked  by  the  stones,  by  a  use 
by  the  consent  of  Montgomery,  or  those  hold- 
ing under  liim.  - 

In  view  of  the  evidence  presented,  the 
court  correctly,  by  proper  instructions,  told 
the  jury,  in  sulMtance,  that  if  the  parties  had 
respectively  claimed  adversely  up  to  the  di> 
vision  fence  for  30  years,  or  even  15  years, 
then  it  fixed  the  line  between  them,  and  de- 
termined their  respective  rights.  It  also  pre- 
sented to  them  the  appellant's  view  of  the 
case,  by  telling  them  that,  if  there  was  a 
mlarked  line  between  the  two  farms  for  which 
appellee's  deed  called,  then  he  did  not  acquire 
possession  beyond  it  by  the  adjoining  owner 
permitting  him  to  join  to  his  fendng,  pro- 
vided the  appellee  did  not  claim  to  the  divis- 
ion fence.  The  issue  was  thus  fully  submit- 
ted to  tbe  jury,  and  the  judgment  is  affirmed. 


CoSTIGtAN  t).  COVWOTSIWKKVta, 

(Court  of  Appeal*  of  Kentuokfy.    Dec  IB,  188S.) 

CoirmraANoa— Absbrt  Witness. 
1.  On  a  trial  for  murder,  with  plea  of  self-de- 
fense, a  witness  for  the  defense  had  been  sworn, 
and  tiad  been  fined  for  non-attendance,  and  a  capt- 
as  issued  for  his  arrest.  The  witness,  learning 
that  be  would  have  to  go  to  jail  if  he  failed  to  pay 
his  fine,  left  the  town,  in  order  to  avoid  imprison- 
ment. Counself  or  defense,  believing  that  it  would 
be  dangerous  to  progresg  in  the  trial  without  him, 
moved  to  set  aside  the  swearing  of  the  jury  and 
continue  the  case  until  the  witness  could  be  ob- 
tained. This  the  court  refused  to  do,  and  also  re- 
fused to  permit  defendant's  counsel  to  read  an  af- 
fidavit of  the  absent  witness  as  a  deposition.  The 
trial  progressed,  ending  in  defendant's  conviction. 
The  absent  witness  was  finally  found,  and  made  an 
affidavit  that  he  was  cutting  corn  near  the  plaoe  of 
the  kiiliDK,  aad,  hearing  tbe  difficulty,  stopped  his 
work,  and  listened;  heard  the  accused  say,  "Don't 
you  come,  "and  deceased,  who  was  carrying  an  aze, 

responded,  "By ,  I  am  coming  I  "—"and  then 

the  rocks  began  to  rattle. "  There  were  no  eye-wit- 
nesses but  deceased's  son,  who  swore  that  nis  fa- 
ther did  not  attempt  to  use  the  axe.  Held,  that  the 
testimony  was  material  to  tbe  defense,  and  tbe 
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court  erred  in  not  contlnning  the  trial  nntil  it  oonid 
beDrooured. 

Appeal  from  circuit  court,  Owen  county. 
"Kot  to  be  officially  reported." 
Indictment  for  murder. 
Lindsay  &  Botts,  for  appellant.    P.  W. 
Hardin,  Atty.  Oen.,  for  the  Commonwealth. 

Fryob,  J.  The  appellant,  Oostigan,  was 
indicted  for  the  murdei-  of  Elijah  AbrHhams, 
and  convicted  of  manslaughter.  He  assigns 
numerous  errors  for  a  reversal,  only  two  of 
which  are  necessai7  to  be  noticed.  It  appears 
from  the  testimony  that  tiw  deceased  and 
Costlg^n  were  neighbors,  and  had  been  un- 
friendly for  a  long  time  prior  to  the  difflculty 
resulting  in  the  death  of  Abrahams.  It  is 
maintained  by  the  accused  that  when  on  bis 
way  liome  he  heard  chopping  on  his  land,  and 
found  tliat  deceased  was  getting  wood  from 
the  premises  without  permission ;  tliat  angry 
words  ensued,  when  Abrahams  attempted  to 
inflict  upon  him  serious  injury  with  an  axe, 
and,  to  prevent  it,  the  accused  threw  at  him 
with  stones,  striking  him  on  the  head,  Gau8> 
ing  his  death.  Tliis  was.  In  substance,  the 
testimony  of  the  accused  himself.  A  son  of 
the  deceased  was  present,  and  the  only  eye- 
witness, who  swears  that  his  father  never  at- 
tempted to  use  the  axe,  and  was  Isilled  with- 
out cause.  When  the  case  was  called  for  tri- 
al, both  parties  announced  themselves  ready; 
and  the  witnesses  were  sworn  and  separated, 
on  the  motion  of  the  parties,  and  all  retired 
from  the  court-room,  except  those  under  ex- 
amination. Marion  Aubrey,  a  witness  for 
the  defense,  had  been  sworn,  and,  it  seems, 
had  been  fined  for  non-attendance  as  a  wit- 
ness, or  for  some  other  reason,  the  sum  of 
$30,  and  a  eaptaa  issued  for  his  arrest.  The 
witness,  learning  that  lie  would  have  to  go 
to  jail  if  he  failed  to  pay  his  flne,  left  the 
town,  in  order  to  avoid  imprisonment.  Tlw 
parties  had  gone  into  trial ;  and  the  accused, 
by  his  counsel,  bearing  of  the  absence  of  their 
witness,  and  knowing  the  importance  of  his 
testimony,  had  attachment  issued  and  placed 
in  the  hands  of  the  ofiScer,  to  have  him 
brought  into  court,  and,  finding  or  believing 
that  it  would  be  dangerous  to  progress  in  the 
trial  without  him,  moved  to  set  aside  the 
swearing  of  the  jury  and  continue  the  case, 
or  delay  until  the  witness  could  be  obtained. 
This  the  court  refused  to  do,  and  then  coun- 
sel for  the  accused  asked  that  they  be  per- 
mitted to  read  what  the  absent  witness  would 
state,  if  present,  and  at  the  time  embodied  in 
an  atfidavit,  as  a  deposition;  and  this  was  al- 
so refused,  and  the  trial  progressed,  ending 
in  appellant's  conviction.  So  the  materiality 
of  this  witness  is  the  principal  inquiry  in  the 
case.  There  appears  to  have  been  no  collu- 
sion between  the  accused  and  the  witness, 
but,  on  the  contrary,  every  uSort  was  resort- 
ed to,  within  the  power  of  the  defense,  to 
have  him  present;  and,  if  his  testimony  was 
important,  the  j  udgment  cannot  stand.  This 
witness  was  finally  found,  and  made  an  affl- 
davil  as  to  why  lie  left  the  town  after  being 


sworn,  and  stated,  in  substance,  that  he  was 
cutting  com  near  the  place  of  the  killing,  and, 
hearing  the  difficulty,  stopped  his  work,  and 
listened;  heard  the  accused  say,  "Don't  you 
come,"  and  Abrahams  responded,  "By  God, 
lam  comlngl" — "and  then  the  rocks  began 
to  rattle. "  This  was  the  substance,  also,  of 
the  affidavit  made  by  the  accused  on  the  mo- 
tion to  continue,  and,  in.  our  opinion,  was 
highly  important  to  the  accused,  and  it  con- 
duced to  corroborate  his  statement  as  to  why 
the  rocks  were  thrown;  and  the  courtshould 
have  delayed  the  trial,  or  continued  the  case, 
until  the  witness  was  obtained.  If  there  was 
the  slightest  evidence  authorizing  the  belief 
that  the  absence  of  the  witness  was  by  the 
procurement  of  the  accused,  this  would  not 
be  regarded  as  error;  but  the  statements  of 
the  accused,  as  well  as  that  of  the  sheriff  or 
his  deputy,  and  all  the  circumstances  attend- 
ing the  sudden  departure  of  the  witness,  tend 
to  show  that  tlie  accused  was  interested  in 
having  him  present,  and  that  bis  absence  was 
to  avoid  imprisonment  for  the  non-payment 
of  the  flne. 

In  regard  to  the  instructions  given  to  the 
jury,  it  seems  to  us  that  the  fifth  instruction 
is  atetract,  and  misleading.  The  accused  is 
guilty  of  murder  or  manslaughter,  if  he  did 
not  act  in.  his  necessary  self-defense.  The 
insti-uction  that,  if  he  sought  and  begun  the 
conflict,  he  cannot  rely  on  self-defense,  has 
but  little  to  do  with  this  case.  The  killing 
by  the  accused  is  clearly  proven ;  and  his  plea 
of  self-defense  is  properly  interposed,  if  he 
did  it  to  save  his  own  life,  or  his  person  from 
great  bodily  harm,  and  used  no  more  force 
than  was  necessary  for  that  purpose.  This 
Is  a  question  for  the  jury,  and  the  law  of  self- 
defense  is  found  in  instruction  No.  4.  Courts 
should  be  careful  to  instruct  a  jury  as  to  the 
essential  facts  of  the  case;  and  a  departure 
from  this  rule  tends  to  confuse,  instead  of  to 
enlighten,  the  jury  in  the  consideration  of  the 
issue  upon  which  their  verdict  is  to  be  ren- 
dered. Judgment  reversed,  and  remanded 
for  a  new  trial,  and  proceedings  consistent 
with  this  opinion. 


SlUFSON  V.  COMUONWSALTH. 
(Court  of  Appeals  of  Kentudey.    Deo.  IB,  1889.) 

PaiMOIPAI,  AND  SUBBTT— StATUTI  OF  FRAUDS. 

Under  Gteo.  Bt.  E>.  c.  28,  i  1,  which  provides 
thafno  action  shall  be  brought  to  charge  any  per- 
son" upon  a  promise  to  answer  for  the  debt  of  an- 
other, unless  the  promise, "or  some  memorandum  or 
note  tiiOTeof,  be  in  writing,  and  signed  by  the  party 
to  be  charged  therewith,  or  by  his  authorued 
agent,  "a  surety  is  not  liable  on  a  note  to  which  his 
name  was  written  by  another,  upon  mere  verbal 
authority. 

Appeal  from  circuit  court,  Harlan  county. 
"To  be  officially  reported." 
Indictment  for  false  swearing. 
/.  G.  Forester,  for  appellant.     P.  W.  Har- 
din, Atty.  Gen.,  for  the  Commonwealth. 

Lewis,  0.  J.    Appellant  was  Indicted  for  the 
offense  of  false  swearing,  committed  by  tee- 
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titying.  as  a  wilness  at  the  trial  of  an  action, 
that  he  never  signed,  or  authorized  any  one 
to  sign  for  him,  a  promissory  note  to  one 
Blanton,  to  recover  judgment  on  whteh  said 
action  was  brought.  The  note  appears  to 
have  Iwen  executed  by  E.  W.  Sb  John  Napiii, 
as  principals,  and,  if  appellant  was  a  party 
to  it  all,  he  was  so  as  surety  only.  He  did 
not  sign  it  himself,  nur  was  it  signed  by  an 
authorized  assent.  Hence  he  was  not  bound 
to  pay  it;  for  section  1,  c.  22,  Gen.  St.,  pro- 
vides that  no  action  shall  be  brought  to  charge 
any  one  upon  a  promise  to  answer  for  the 
del>t  of  another,  unless  the  promise,  or  some 
memorandum  or  note  thereof,  be  in  writing, 
and  signed  by  the  party  to  be  charged  there- 
with, or  by  his  authorized  agent.  It  was  in 
evidence  that  appellant  gave  verbal  direc- 
tion or  authority  to  a  person  to  write  his 
(appellant's)  name  to  the  note,  which  was 
done  in  bis  presence.  But  he  was  not  made, 
thereby,  liable;  for  putting  the  name  of  a 
surety  to  a  note  by  another  does  not  satisfy 
tlie  statute,  which  in  terms  requires,  in  order 
to  bind  bim,  thut  it  be  signed  by  liimself,  or 
signed  by  an  authorized  agent.  The  note  in 
question'  was  not  signed  by  either,  but,  in- 
stead, tbe  name  of  the  surety  was  simply 
written  by  another;  not,  in  either  the  lan- 
guage or  meaning  of  the  statute,  signed  to  it. 
To  construe  the  statute  so  as  to  charge  a  per- 
son with  the  debt  of  another,  upon  such  evi- 
dence, would  not  only  do  violence  to  the  lan- 
guage used,  but  tend  to  defeat  the  object  of 
it.  which  is  to  prevent  frauds  and  perjuries. 
And  no  letter  illustration  of  the  wisdom  of 
tbe  statute,  and  necessity  for  strict  adherence 
to  it,  could  be  afforded  than  is  presented  by 
this  case;  for,  in  the  civil  action,  put  of  which 
grew  this  prosecution,  a  surety  was  sought 
to  be  made  liable  on  a  note,  to  which  his 
name  was  written  by  another,  upon  mere 
verbal  authority,  which,  he  slated  on  oath, 
in  tbe  trial  of  the  civil  action  as  well  as  in 
this  case,  he  did  not  give,  and,  if  given  or 
undFiratoud  by  the  other  to  be  given,  was 
probably  done  by  him  under  misapprehen- 
sion. We  therefore  think  it  was  error  to  re- 
fuse tite  following  instruction,  asked  for  ap- 
pellant: "Tliat,  unless  the  jury  believe  the 
defendant  was  a  principal  in  the  note,  verbal 
authority  to  sign  bis  name  to  it  was  not  an 
authority  to  sign  his  name;  and,  unless  they 
believe  be  signed  bis  name  to  said  note,  made 
Ills  mark,  or  gave  authority  in  writing  to  sign 
bis  name,  then  he  did  not  in  law  authorize 
Ills  name  to  be  signed  to  tbe  note,  and  the 
jury  should  find  him  not  guilty."  Judgment 
reversed,  and  cause  remanded  for  a  new  trial, 
consistent  with  this  opinion. 


Dtb  e.  Cook  «t  al. 

(Supreme  Court  of  Teimettee.    Deo.  10, 1889.) 

HOMSSTEAII — ObLIOATIOH  OF  CONTRACT. 

Under  the  Tenneasee  homestead  law,  (Const. 
art.  U,  S  11,  UUL  A  V.  Code,  S  SUSS,)  ezemptinirto 
eauib  head  of  a  family  land  of  the  value  ol  tl,00O, 
tfae  right  attaches  upon  the  marriage  of  a  debtor 


to  his  lands  theretofore  acquired,  as  aMlnst  his 
debts  which  were  not  liens  on  the  land.  Such  con- 
struction does  not  Impair  the  obUgsUon  of  any  con- 
tract. 

Appeal  from  chancery  court,  Sumner  coun- 
ty. 

W.  C.  Diamukea  and  8.  F.  Wilton,  for  ap- 
pellants.   /.  /.  Turner,  for  appellee. 

Lttbtok,  J.  This  case  involves  the  right 
of  a  debtor  to  a  homestead  exemption.  At 
the  time  he  entered  into  the  contract,  upon 
which  judgment  was  Anally  procured  against 
him,  he  whs  the  owner  of  the  land  in  which 
he  now  claims  a  homestead  exemption.  He 
was  then  an  unmarried  man,  and  not  the 
head  of  a  family,  and  not,  therefore,  entitled 
to  any  exemption.  Subsequently,  bat  before 
any  lien  had  been  fixed  upon  this  land  by 
either  judgment  or  levy,  he  became  a  mar^ 
ried  man,  and  the  bead  of  a  family.  He  no4 
claims  that,  as  the  head  of  a  family,  he  is  en- 
titled to  a  homestead  exemption  in  this  land; 
it  being  worth  less  than  81,000. 

By  the  state  constitution  and  legislative 
enactments,  (Const,  art.  11,  g  11,  Mill.  AY. 
Code,  §  2985,)  every  head  of  a  family  is  enti- 
tled to  a  homestead,  to  the  value  of  91,000, 
which  Is  declared  to  be  exempt  from  sale  by 
legal  process.  The  debtor  in  this  case,  as  the  . 
head  of  a  family  at  the  time  it  was  sought  by 
legal  process  to  sell  this  land,  was  clearly  enti- 
tled to  the  benefit  of  this  provision  of  the  law, 
unless  the  law  be  obnoxious  to  thnt  provision 
of  the  constitution  of  the  United  States  which 
prohibits  any  state  from  passing  any  law 
which  iippairs  the  obligation  of  a  contract. 
The  contention  of  the  creditor  is  that,  as  to 
debts  created  before  be  became  the  head  of 
a  family,  the  law  impairs  the  obligation  of 
the  CO  n  tract,  if  it  be  held  applicable  to  property 
owned  by  the  debtor  before  be  became  the 
head  of  a  family,  and  at  the  time  he  entered 
into  the  obligation;  such  property  l>eing  then 
subject  to  forced  sale.  This  court  held  in 
1872,  and  in  advance  of  the  supreme  court 
of  the  United  States,  and  contrary  to  the  de- 
cisions of  the  courts  of  a  numtwr  of  other 
states,  Justice  Fsbeman  delivering  the  opin- 
ion of  court,  that,  as  to  debts  and  contracts 
existing  at  the  time  of  the  enactment  of  our 
homestead  law,  the  law  was  unconstitutional, 
in  that  the  remedy  of  the  creditor  against  bis 
debtor  was  destroyed  by  the  exemption  of  his 
property  from  liability.  Kennedy  v.  Stacey, 
1  Baxt.  220;  Hannum  v.  Mclnturf,  6  Baxt. 
225.  The  supreme  court  of  the  United  States 
subsequently  announced  the  same  conclusion. 
Gunn  V.  Barry,  15  Wall.  610.  The  validity, 
however,  of  such  exemptions,  as  to  debts 
created  after  this  law,  was  never  seriously 
challenged.  The  law  which  gives  a  creditor 
bis  remedy  and  the  law  which  gives  the  debtor 
his  exemption  are  as  mucli  part  of  the  con- 
tract as  if  they  bad  been  set  forth  in  thestipu- 
lationsof  the  agreement  by  which  the  debt  whs 
originated.  Tbe  homestead  law  was  In  force 
at  the  time  this  contract  was  entered  into  be- 
tween Dye  and  Cook  &  Co.  The  law  has  not 
been  changed.    The  attitude  of  their  debtor 
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towards  the  law  has  been  changed  by  his 
Bubseqaent  marriage.  The  creditor  knew 
that,  if  before  they  had  fixed  a  lien  upon  this 
land  their  debtor  should  become  the  head  of 
a  family,  be  would  be  entitled  to  a  home- 
strad  exemption.  The  status  of  their  debtor 
at  the  time  they  should  attempt  to  subject  hia 
land  to  forced  sale  would  determine  their 
right,  and  his  exemption.  The  stattis  at  the 
time  the  debt  was  created  neither  fixed  his 
right  nor  their  remedy.  They  also  knew  that 
if  be  should  incumber  it,  or  sell  it,  before 
they  hHd  acquired  a  lien,  they  could  not 
subject  it  to  their  debt.  The  law  no  more 
prohibited  his  doing  the  one  than  the  other. 
He  had  the  legal  right  to  marry,  and  thus  be- 
come the  head  of  a  family,  and  thereby  enti- 
tled to  a  homestead.  So  he  had  the  right  to 
sell  it,  or  to  secure  another  creditor  by  an  in- 
cumbrance. The  creditors  had  no  more  right 
to  demand  that  he  should  hold  the  property 
subject  to  their  claim  than  they  had  to  de- 
mand that  he  should  remain  single.  No  legal 
right  of  creditors  has  been  impaired,  and  no 
fraud  has  been  practiced  upon  them.  A  dif- 
ferent question  would  arise  if  they  had  ac- 
quired a  lien  by  levy  or  judgment  before  his 
marriage,  upon  which  it  is  unnecessary  to  in- 
timate an  opinion.  Fender  v.  Lancaster,  14 
8.  G.  25.  The  view  we  have  reached  is  in 
accord  with  the  cases  of  North  v.  Sheam, 
15  Tex.  174;  Trotter  T.  Dobbs.  38  Miss.  198. 
We  have  been  unable  to  find  any  holding  to 
the  contrary,  and  the  learned  counsel  for  ap- 
pellants have  cited  us  to  none.  The  decree 
must  be  affirmed. 


TOUNO  «.  HUDflOS. 

ISupreme  Court  of  MUsourL    Deo.  2, 1889.) 

Wan  or  Bbbor — Attachkeitt — Basx  Cashibb— 

FOWBBS — ASBIGNMENT  OF  AOOOUKT. 

1.  Rev.  St  Mo.  187fi,  i  480,  which  provides  that, 
upon  determination  In  favor  of  plaintiff  of  a  plea 
in  the  nature  of  a  plea  In  abatement,  putting  In  is- 
sne  the  facts  alleged  in  an  affidavit  for  attachment, 
the  cause  shall  proceed,  and  that  proceedings  upon 
the  plea  shall  be  reviewable  by  appeal,  does  not 
authorize  their  review  by  writ  of  error,  as  a  longer 
time  is  allowed  lor  error  than  for  appeal. 

2.  A  bank  cashier  may  indorse  to  himself,  and 
sue  on,  a  note  payable  to  the  bank. 

8.  It  is  no  objection  to  suit  by  an  assignee  of 
an  account  in  his  name  that  no  consideration  for 
the  assignment  is  shown. 

4.  Error  in  admission  of  evidence  purely  cu- 
mulative, om  trial  by  the  court.  Is  not  ground  for 
reversal,  where  the  findings  are  sustained  by  other 
nnohallentced  evidence. 

Error  to  circuit  court,  Cass  county:  Noah 
M.  GiVAN,  Judge. 

The  action  is  based  on  three  demands, 
stated  as  separate  counts,  two  of  which  are 
upon  promissory  notes  made  by  defendant  to 
a  bank,  and  the  third  is  upon  an  account  for 
merchandise  sold,  all  alleged  to  have  been 
regularly  transferred  to  plaintiff.  The  pro- 
ceedings began  by  attachment,  based  on  sev- 
eral  grounds.  There  were  two  trials, — the 
first,  on  defendant's  plea,  denying  the 
grounds  of  attachment;  the  second,  on  tlte 


merits.  Both  resulted  in  favor  of  plaintiff. 
After  the  trial  of  the  issue  in  abatement,  de- 
fendant moved  for  a  new  trial,  which  tieing 
denied,  he  filed  exceptions,  and  took  an  ap- 
peal to  this  court.  No  disposition  at  the  ap- 
peal appears  to  have  been  made,  further  tbiui 
may  be  inferred  from  the  sutMequent  trial  of 
the  cause  on  the  merits  at  a  later  term.  De- 
fendant then  moved  for  new  trial,  and  saved 
exceptions  to  the  adverse  ruling  on  that  mo- 
tion. Afterwards  he  sued  oat  this  writ  of 
error. 

Woolridge  A  Danid,  for  plaintiff  in  er- 
ror. Ratley  <fi  Bwmey,  tor  defendant  in  er- 
ror. 

Barolat,  J.,  {after  atattng  th»  faott  a» 
above.)  1.  Plaintiff  objects  to  the  oonaldem- 
tion  of  defendant's  exceptions  at  the  trial  on 
the  plea  in  abatement,  insisting  that  they  are 
not  properly  subject  toexamination  upon  writ 
of  error.  Our  statute  (Rev.  St.  1879,  §  4%>) 
regulating  such  proceedings  is  not  altogether 
free  of  ambiguity  respecting  the  proper  time 
and  effect  of  .steps  to  be  taken  by  a  defendant 
for  a  review.  But  bringing  into  view  the 
law  previously  in  force,  as  interpreted  by 
this  court,  and  endeavoring  to  give  effect  to 
the  apparent  purpose  of  the  present  enact- 
ment, we  consider  its  fair  import  to  be  tliat 
upon  a  finding  for  plaintiff  on  the  attachment 
issue  the  cause  shall  proceed  to  judgment  on 
the  merits,  as  indicated  in  the  first  part  of 
the  section,  without  prejudice  to  defendant's 
right  to  have  his  exceptions  to  the  proceed- 
ings on  the  plea  in  abatement  reviewed  upon 
appeal  taken  after  the  latter  judgment. 
Looking  at  the  section  in  its  entirety,  we 
think  the  law-makers  did  not  intend  by  it  to 
declare  that  the  proceedings  in  the  case 
should  be  suspended  to  await  the  reeolt  of 
an  appeal  on  the  plea  in  abatement,  when 
the  finding  thereon  was  for  the  plaintiff. 
Such  a  delay  might  prove  entirely  unneces- 
sary. Should  defendant  succeed  upon  the 
merits,  that  disposition  of  the  cause  would  or- 
dinarily be  as  satisfactory  to  him  as  a  finding 
in  his  favor  on  the  preliminary  issue  in  abate- 
ment, it  would  obviate  the  need  of  review- 
ing, at  his  instance,  the  earlier  exceptions. 
So  the  legislature  has  provided  that  ~the 
cause  shall  proceed"  when  plaintiff  prevails 
on  that  plea.  It  has  further  enacted  that  the 
proceedings  upon  that  plea  shall  be  review- 
able by  appeal.  The  effect  of  this  is  to  limit 
the  time  within  which  there  may  be  such  re- 
view, since  the  right  of  appeal,  by  our  laws. 


>Bev.  St  Mo.  1879,  $  439,  provides  that  when, 
upon  a  plea  in  the  nature  of  a  plea  in  abatement, 
putting  In  issue  the  facts  alleged  in  an  affidavit  for 
attachment,  the  issue  is  found  for  defendant,  the 
acUon  shall  be  abated,  and  that  plaintiff  may  ^>- 
peal,  and  that  such  appeal  shall  operate  as  super- 
sedeas, and  preserve  the  attachment  until  dis- 
missed or  determined.  If  the  issue  is  found  for 
plaintiff,  defendant  may  reserve  his  ezcepUoaa, 
and  the  cause  shall  proceed.  When  plaintiff  oaUs 
for  an  appeal,  defendant  shall  not  be  required  to 
plead  until  the  time  for  perfecting  the  appeal  has 
expired,  or,  if  the  appeal  is  taken,  until  Its  deter- 
muiation. 
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most  be  exercised  within  a  briefer  period 
than  that  allowed  for  brlnginfr  a  writ  of  er- 
ror. It  was  plainly  within  the  bounds  of 
legislative  discretion  to  determine  the  limit 
of  (iroe.  and  the  mode  for  reviewing  aucb 
proceedings.  The  law-mnkers  saw  &t  to  des- 
ignate appeal  as  the  proper  mode ;  and  the 
courts  cannot  lawfully  enlarge  their  mean- 
ing, so  as  to  include  another  means  of  re- 
new, available  for  a  much  longer  period. 
We.  have  been  greatly  aided  in  reaching  this 
conclusion  by  the  views  of  the  SL  Louis 
eourt  of  appeals  in  Duncan  v.  Forgey,  25  Mo. 
App.  SIO.  The  construction  then  placed  on 
Ibis  statute  we  consider  the  reasonable,  nat- 
oral,  and  practical  one.  and  entirely  approve. 
We  hence  sustain  tlie  plaintiff's  objection  to 
leviewing  tbe  proceedings  upon  the  plea  in 
abatement. 

2.  But  the  writ  of  error  is  efficient  to  se- 
Gorean  examination  of  tbe  defendant's  as- 
signments of  error  relating  to  other  parts  of 
tbe  record  of  the  trial  court.  Upon  the  hear- 
ing on  tbe  merits,  it  appeared  ttut  the  nego- 
tiable promissory  notes  sued  on  had  been  in- 
dorsed by  plaintiff,  as  cashier  of  the  bank, 
(the  payee.)  and  in  its  name,  to  himself,  in- 
dividually. Defendant  objected  to  these  in- 
dorsements, on  the  ground  that  plaintiff 
could  not  lawfully  make  them.  In  the  ab- 
sence of  any  showing  limiting  his  power,  a 
bank  cashier,  as  nucli,  may  certainly  collect 
a  note  due  bis  bank,  and  may  adopt  such  a 
measure,  to  that  end,  as  bringing  suit  upon 
it.  He  certainly  has  implied  power  to  in- 
dorse such  paper  for  collection,  and  a  holder 
for  collection  has  aulBcient  title  to  maintain 
an  action.  These  principles  are  well  settled, 
and  the  defendant's  objection  was  therefore 
properly  overruled. 

Later  on,  he  objected  to  the  sufficiency  of 
plaintiffs  evidence  of  the  assigned  account, 
which  formed  the  basis  of  another  of  tbe 
causes  of  action.  The  assignment  was  reg- 
ular and  formal.  There  was  evidence  of 
defendant's  admission  of  the  original  indebt- 
edness it  exhibited,  but  no  consideration  for 
its  transfer  to  plaintiff  appeared.  The  ac- 
count was  evidently  assigned  to  him  to  col- 
lect for  the  use  of  the  assignors.  That  did 
not  preclude  a  recovery.  An  assignee  of  a 
cliose  in  action  arising  out  of  contract  may 
sue  upon  it  in  his  own  name,  though  the  title 
WHS  passed  to  blm  only  for  the  purpose  of 
collection. 

t>ome  minor  objections  are  urged  to  other 
rulings,  but  they  relate  to  particulars  of  tbe 
testimony  merely  cumulative  to  the  main 
proof  supporting  plaintiff's  case.  They  may 
be  disposed  of  by  the  remark  that,  under  our 
statutes  governing  appellate  procedure,  an 
error  in  admitting  testimony  purely  cumu- 
lative, upon  a  trbil  •  by  tbe  court,  does  not 
furnish  ground  for  reversal,  where,  as  in  this 
instance,  the  finding  for  plaintiff  is  abun- 
dantly sustained  by  other  unchallenged  evi- 
dence, and  the  defendant  lias  offered  no  testi- 
mony tending  to  establish  any  defense.  Bev. 
t>t.  1879.  §§  8569,  8775.    The  assignments 


of  error  are  not  sustained.    Tbe  Judgment  la 
affirmed. 

Sbebwood  and  Bbaob,  JJ.,  cononning. 
Bat.  0.  J.,  and  Black,  J.,  absen^. 


State  v.  Bbooks. 

(Supreme  Court  of  Mittowri.  Dea  •,  1889.) 
AociTssn  AB  WiTNBSS— A88A0I.T — Saur-DinNSB. 
1.  Where  the  aconsed  is  a  witness  in  his  own 
behalf,  It  U  not  prejadioial  error  to  charge  that 
what  he  testlfle4|to  against  his  interest  is  to  be 
taken  as  true.   ~ 

S.  On  the  trial  of  an  Indictment  for  an  assanlt 
with  intent  to  kill,  an  inatruotlon  that  If  defendant 
was  so  assanlted  as  to  give  him  reasonable  cause 
to  believe  there  was  a  design  to  do  him  great  bod- 
ily Injury,  and  struck  his  assallaat,  with  a  kn  ife,  to 
prevent  such  injury,  he  was  justified.  Is  rightly  re- 
insed,  as  not  limiting  the  night  of  self-defense  to 
the  use  of  snoh  violenoe  only  as  appeared  neces- 
sary. 

Black,  X,  dissenting. 

Appeal  from  circuit  court.  Buciuuum 
county;  Silas  WooDaoM,  Judge. 

Defendant  was  tried  upon  an  indictment 
containing  three  oounts, — the  first  two  for 
assault  witli  intent  to  kill,  and  the  third  for 
an  assault  with  a  knife,  and  a  felonious  maim- 
ing, wounding,  etc.,  of  the  injured  party. 
Deifendant  was  convicted  under  the  third 
count,  and.  after  the  usual  motions,  appealed. 
The  instructions  referred  to  in  the  opinion  as 
offered  by  defendant  and  refused  by  the 
court  are  the  following,  viz.:  "(1)  The  wit- 
ness Wright  twd  no  right  or  authority  to  ap- 
proach the  defendant  in  a  rude  or  insolent 
manner,  nor  did  he  have  the  right,  in  a  rude, 
insolent,  or  angry  manner,  to  touch  or  lay 
his  hands  upon  the  defendant.  Therefore,  if 
the  Jury,  believing  from  the  evidence  that  the 
defendant  was  peaceably  on  the  picnic 
grounds  mentioned  in  the  evidence,  and  said 
Wriglit  approached  the  defendant,  and  caught 
hold  of  him,  in  a  rude,  insolent,  or  angry 
manner,  and  threw  or  pushed  the  defendant 
from  him,  and  struck  the  defendant  one  or 
more  blows  with  bis  fist,  and  that  the  defend- 
ant had  reasonable  cause  to  believe  tliat  there 
was  a  design  on  the  part  of  said  Wright  to  do 
him  some  great  bodily  harm  or  great  person^ 
injury,  about  then  to  be  accomplished,  and 
that  tbe  defendant  struck  said  Wright,  with 
a  knife,  to  prevent  such  injury  or  bodily 
harm,  then  the  defendant  was  justified  in  so 
doing,  and  the  Jury,  in  that  case,  should  find 
the  defendant  not  guilty.  (2)  If  the  jury  be- 
lieve from  the  evidence  that  the  witness 
Wriglit  assaulted  or  struck  the  defendant  as 
stated  in  the  other  instructions,  and  the  jury 
further  believe  that  the  defendant  had  rea- 
sonable cause  to  believe  that  there  was  a  de- 
sign on  the  part  of  witness  Wriglit  to  do  the 
defendant  some  great  bodily  harm  or  great 
personal  injury,  about  then  to  be  accom- 
plished, and  the  defendant  struck  said  Wright 
to  avoid  such  injury,  then  the  jury  should  find 
the  defendant  not  guilty,  and  it  would  make 
no  difference  in  that  case  whether  said  de- 
fendant was  in    actual   danger  from  said 
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Wright  or  not,  or  whether  inch  danger  was 
then  pending  and  about  to  fall  on  him  or 
not."  "(6)  It  the  jury  believe  from  the  evi- 
dence that  the  witness  Wright  caught  hold  of 
and  pushed  the  defendant,  or  that  he  struck 
the  defendant  one  or  more  blows  with  his  fist, 
and  that  the  defendant  had  reasonable  cause 
to  apprehend  a  design  on  tlie  part  of  said 
Wright  to  do  him  some  great  bodily  tiarm  or 
great  personal  injury,  then  about  to  be  ac- 
complished, and  the  defendant  struck  and  cut 
said  Wright  to  avoid  and  preventsuoh  injury, 
then  the  defendant  was  justifigp,  and  the  jury 
should  find  the  defendant  not  guilty. "  The 
agreed  statement  of  facts,  signed  by  counsel, 
is  as  follows:  "It  is  admitted  by  the  defend- 
ant herein  that  the  defendant  struck  and 
wounded  one  James  F.  Wright  (the  same 
party  mentioned  in  the  indictment)  with  a 
knife,  in  Btichannn  county,  Missouri,  on  the 
1st  day  of  August,  1885.  It  is  also  admitted 
by  the  prosecuting  attorney  of  Buchanan 
county,  Missouri,  that  at  and  before  the  time 
of  the  wounding  said  Wright  and  the  defend- 
ant were  engaged  in  adifflculty,  and  that, 
under  the  evidence  advanced  on  the  trial  of 
this  case,  it  was  proper  for  the  court  to  in- 
struct the  jury,  on  behalf  of  the  defendant,  as 
to  thelaw  of  self-defense,  as  defined  by  1  Bev. 
St.  1879, 8 1235,  p.  219;  and  that  the  defendant 
was  a  witness  on  his  own  behalf  in  the  case. 
It  is  also  agreed  by  and  between  the  parties 
aforesnid  that  the  points  presented  shall  be 
determined  by  the  supreme  court  on  the  above 
agreed  facts,  without  the  testimony  being 
set  out  in  the  bill  of  exceptions;  the  only  er- 
rors complained  of  and  to  be  presented  being 
the  action  of  the  court  in  giving  and  refus- 
ing instructions." 

Haynea,  Casteel  A  Parrish,  for  appellant. 
The  Attorney  General,  for  the  State. 

Barclay,  J.,  {after  stating  the  facta  aa 
above. )  This  cause  is  presented  on  an  agreed 
statement  of  facts,  in  which  counsel,  with 
the  commendable  purpose  of  facilitating  in- 
vestigation, have  given,  in  the  compass  of  a 
few  lines,  an  accurate  view  of  the  points  of 
difference  between  them. 

1.  It  is  contended,  first,  that  the  court  erred 
in  this  instruction,  given  at  the  instance  of 
the  state,  viz.:  "While  tlie  defendant  is  a 
competent  witness  to  testify  in  his  own 
favor,  yet  the  jury,  in  determining  what 
weight,  if  any,  they  will  give  his  testimony, 
have  the  right  to  consider  his  interest  in  the 
result  of  this  prosecution;  and  what  defend- 
ant has  testified  to  against  his  interest,  if 
anything,  is  to  be  taken  hs  true,  nnd  what 
he  testifies  to  In  bis  favor  is  to  be  given  only 
such  weight  as  the  jury  may  believe,  from 
all  the  evidence  in  the  case,  it  is  entitled  to. " 
The  point  of  criticism  is  that  the  court  told 
the  jury  that  defendant's  statements  against 
his  interest,  as  a  witness  at  the  trial,  were 
to  be  taken  as  true.  The  question  is  not  as 
to  the  effect  of  testimony  by  other  witnesses 
purporting  to  recite  defendant's  languxge  out 
of  court,  but  of  defendant's  personal  iKlmis- 


Bions,  in  his  own  came,  in  presence  of  his 
counsel,  under  our  laws  permitting  him  to 
testify.  The  authorities  opon  evidence  make 
a  broad  distinction  between  solemn  admis- 
sions in  the  course  of  judicial  proceedings 
and  admissions  against  Interest,  made  other- 
wise. Whatever  the  significance  ascribed  to 
the  latter,  the  former  are  regarded  as  con- 
clusive upon  a  party,  at  least  for  the  purposes 
of  the  case  in  which  they  are  made.  1  Greenl. 
Ev.  (14th  Ed.)  §8  15.  '27;  Whart.  Crira.  £v. 
(9th  Ed.)  g  6^.  This  rule  has  been  dis- 
tinctly recognized  in  this  state.  In  Shirts  v. 
Overjohn,  60  Mo.  308,  it  was  declared  that 
an  admission  in  court,  in  the  testimony  of  h 
party,  has  tlie  same  effect  as  if  made  in  his 
pleadings.  The  latter  at*e  "taken  as  true," 
for  the  purposes  of  the  action.  Bev.  St.  1879, 
g  3545;  Wright  v.  Town  of  Butler.  64  Mo. 
165.  But  admissions  by  pleadings  in  civil 
causes  are  certainly  of  no  more  solemn  char- 
acter than  admissions  against  interest,  by 
the  defendant  in  a  criminal  case,  before  his 
triers  and  his  oonnsel.  Such  admissions,Bome- 
times  called  "judicial  confessions,"  if  made 
voluntarily,  intelligently,  and  deliberately, 
are  likewise  conclusive.  State  v.  German, 
54  Mo.  528;  State  v.  Richardson,  12  S.  W. 
Rep.  245.  To  say  that  they  are  to  be  "taken 
as  true, "  as  was  done  in  this  instance,  is  say- 
ing no  more  than  that  they  are  "presumed  to 
be  true,"  or  are  conclusive,  for  the  purposes 
of  the  case  in  hand.  1  Oreenl.  Ev.  (14th 
Ed.)  §S  27,  32;  Webst.  Diet.  (Unabridged, 
1888, )  ^Presume. "  Of  course,  such  effect  is 
affixed  only  to  admissions  adhered  to,  until 
the  time  for  action  thereon  by  the  triers  of 
the  fact  or  of  the  law.  If  one  makes  an  ad- 
mission in  a  pleading,  and  afterwards  with- 
draws it,  by  amendment  or  otherwise,  it  is 
no  longer  conclusive  upon  him,  though  it 
sometimes  may  yet  be  admissible  against  him 
with  disputable  ^ect.  Just  so  w&n  admis- 
sions are  made  by  a  party  as  witness  in  a 
civil  or  criminal  cause.  If,  by  mistake,  or  in 
the  embarrassment  of  his  situation,  a  mis- 
statement of  this  nature  occurs,  he  may,  by 
timely  explanation,  correct  it.  Conclusive 
force  l>elongs  only  to  the  final  and  deliberate 
admission.  The  defendant  in  a  state  case 
may,  if  be  sees  fit,  plead  guilty  to  the  entire 
charge.  With  greater  reason  may  he,  on  the 
witness  stand,  admit  subordinate  facts  bear- 
ing on  the  issues  involved,  thus  waiving 
their  formal  proof.  Oftentimes  it  may  be 
less  damaging  to  his  interests  to  do  so  than 
to  require  the  evidence  to  be  furnished  in 
other  ways.  The  declaration  of  law  under 
review  did  no  more  than  express  these  prin- 
ciples. Indeed,  it  is  dilBcult  to  discern  how 
a  defendiint  could  be  prejudiced  by  an  in- 
struction directing  the  jury  to  take  any  part  of 
bis  testimony  »s  true.  We  do  not  think  the 
court's  declaration  on  that  point  contained 
any  error  to  the  prejudice  of  the  defendant. 
2.  It  is  next  urged  that  the  court  erred  in 
refusing  certain  requests  for  instructions, 
and  in  declaring  the  law,  of  its  own  motion, 
as  follows :   "  If  the  jury  believe  from  the  evi- 
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deooe  that  witness  Wright  aasanlted  defend* 
ant  with  such  violence  as  to  give  defendant 
reHSouable  ground  to  apprehend  a  design  up- 
on the  part  of  said  Wright  to  do  him  aome 
great  bodily  injury,  and  to  believe  that  there 
was  danger  of  the  immediate  accomplishment 
of  such  design,  then  the  defendant  had  the 
right  to  repel  such  assault,  and,  in  doing  so, 
to  Dse  such  force  and  means  as  would  seem 
to  be  necessary,  under  the  appearances  of  the 
case  as  presented  to  defendant  at  the  time. " 
Defendant's  offers  were  all  faulty  in  omitting 
to  indicate  the  legal  limit  of  his  right  of  self- 
defense.  In  those  situations  where  the  law 
sanctions  resoi-t  to  force  to  protect  one's  per- 
son,  or  other  proper  legal  object  of  care,  from 
attack,  it  requires  that  no  greater  violence 
be  used  in  defense  than  appears,  to  the  per- 
son defending  his  rights,  to  be  reasonably 
necessary,  in  the  circumstances,  to  repulse 
the  assault.  This  rule  of  law  was  ignored  In 
defendant's  requests  on  that  branch  of  the 
case,  while  the  court's  declaration  accurately 
stated  it.  In  so  far  as  the  refused  instruc- 
tions embodied  correct  principles,  the  court 
S'lopted  and  gave  them.  The  case  appears 
to  have  been  tried  with  discriminating  care 
and  fairness.  No  error  has  been  found  in 
the  record  prejudicial  to  defendant's  rights, 
under  the  law.    The  judgment  is  affirmed. 

Sbebwood  and  Brace.  JJ..  concurring. 
Rat,  C.  J.,  absent.    Black,  J.,  dissents. 


In  re  GoilNS, 
{Supreme  Court  of  MUtouri,  Deo.  SI,  1889.) 
KUKDCB — Baix. 
The  ohUdren  ol  defendant  and  deoeaaed  had 
ooarreled,  and  deceased  threatened  to  shoot  de- 
lendant'a  children.  Later,  defendant  drove  de- 
ceased's children  from  his  spring,  when  deceased 
took  a  pail  and  pistol,  and  started,  in  a  rage.  De- 
fendant, seetngnim  ooming,  took  his  gun,  and  went 
to  meet  aim ;  bnt  there  was  evidence  that  he  did 
not  shoot  nntil  deceased,  a  savage  man,  drew  his 
pistol,  and  threatened  to  kill  taiin.  Defendant  at 
ODoe  save  himself  up,  and  waa  discharged  by  a  jus- 
tice, oat  after  two  terms,  was  Indioted  for  murder, 
and  tried,  the  Jury  disagreeing.  His  conduct  was 
fTood,  and  he  had  refused  to  escape  when  other 
prlioners  broke  jaiL  Const  Mo.  art.  2,  S  M,  de- 
clares that  all. persons  shall  be  bailable,  "except 
for  capital  offenses,  when  the  proof  is  evident,  or 
the  presumption  great "  Held,  that  it  was  proper 
to  admit  him  to  baiL 

Pelition  for  writ  of  habeas  corpus. 

D.  S.  Wray,  John.  W.  Jilecina,  and  John 
D.  Bohling,  for  petitioner.  A.  L.  Ross  and 
IT.  h.  Dactson,  for  respondent. 

Barclay,  J.  Croans,  the  petitioner,  is 
under  indictment  in  the  Morgan  circuit  court 
for  murder  in  the  first  degree,  for  killing 
Frank  Wilson  on  the  28th  August,  1887. 
The  stipulation  between  counsel  for  the  ac- 
cused and  the  prosecuting  attorney  shows 
that  the  accused  gave  himself  up  immediate- 
ly after  the  homicide;  that  the  coroner's  jury 
found  he  killed  Wihion  in  self-defense;  that 
a  preliminary  examination  was  held  on  a 
charge  of  murder,  preferred  by  the  prosecut- 


ing attorney,  and  the  accused  was  discharged 
by  the  justice;  that  two  terms  of  the  circuit 
court  intervened  before  the  finding  of  the  in- 
dictment, at  each  of  which  a  grand  jury  was 
duly  impaneled ;  and  that  there  was  a  mis- 
trial in  August,  1889,  since  which  time  he 
has  been  conHned  in  the  Cole  county  jail. 
The  evidence  adduced  on  the  trial,  a  full 
transcript  of  which  is  before  us,  shows  that 
Goans  and  Wilson  resided  in  a  country  dis- 
trict, at  a  distance  from  each  other  of  about 
400  yards.  Each  had  a  family,  consisting  of 
a  wife  and  a  number  of  children.  There  is . 
a  small,  inclosed  field  on  Groans'  premises, 
and  a  road,  running  south,  from  Wilson's 
bouse,  to  and  around  the  east  side  of  the 
field,  and  thence,  in  a  westerly  direction,  to 
a  spring  on  Goans'  premises,  which  is  close 
to  his  cabin.  In  the  forenoon  of  the  day  of 
the  homicide,  the  children  of  the  two  fami- 
lies got  into  some  trouble  at  the  house  of  the 
accused,  he  and  his  wife  being  then  at  a 
neighbor's  bouse.  Wilson's  children  ran 
home,  and  in  a  short  time  Wilson  went  to 
the  house  of  the  accused,  flourishing  a  pistol, 
and  threatening  to  kill  the  children.  They 
ran  to  the  nelghlxir's  house,  and  informed 
the  accused.  He  went  home,  and  discharged 
an  old  load  from  bis  sliotgun  and  reloaded  it. 
After  noon  time,  Wilson's  children  came  to 
the  spring  for  water,  and  the  accused  notified 
them  that  they  could  get  no  more  water  from 
the  spring.  They  returned  home,  and  the  de- 
ceased, in  a  great  rage,  got  a  pail  and  a  pis- 
tol, and  started  towards  Goans'  house.  Goans 
was  in  his  yard,  and  saw  Wilson  coming,  and 
thereupon  got  his  shotgfun,  and  went  alwut 
100  yards  towards  Wilson,  to  a  point  on  the 
inside  of  the  inclosure,  and  shot  the  latter 
when  on  the  opposite  side  of  the  fence.  Some 
statements  of  the  accused  put  in  evidence 
tend  to  show  ttiat  he  shot  before  Wilson  made 
any  threats  or  threatening  demonstration. 
The  accused  states  that  deceased  drew  his 
pistol  and  swore  he  would  kill  him,  (Goans,)  , 
and  thereupon  the  latter  fired  the  fatal  shot. 
Wilson  is  shown  to  have  been  a  boisterous, 
desperate  man,  and  on  several  occasions  had 
threatened  to  kill  Goans,  to  whom  the  threats 
had  been  communicated.  The  accused  has 
the  reputation  of  a  quiet,  law-abiding  citi- 
zen. Since  his  confinement,  his  conduct  has 
been  exemplary.  Some  of  the  prisoners 
broke  jail,  in  which  he  was  confined,  and  es- 
caped; but  he  refused  to  avail  himself  of  tlie 
opportunity  thus  afforded,  and  did  all  in  his 
power  to  assist  the  officers,  and  to  prevent 
other  inmates  from  escaping. 

Our  constitution  (article  2,.§  24)  declares 
that  "all  persons  shall  be  bailnble  by  suffi- 
cient sureties,  except  for  capital  offenses, 
when  the  proof  is  evident,  or  the  presump- 
tion great."  The  indictment  for  a  capital 
offense  furnishes  a  strong  presumption  of 
guilt,  and  this  presumption  must  be  applied, 
in  all  such  cases,  on  application  for  bail. 
There  must  be  other  facte  and  circumstances 
which  overcome  this  presumption  before  the 
prisoner  can  be  bailed.    One  or  even  two 
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mistrials  will  not  furnish  tlieaoouBed  the  ab- 
solute right  to  give  bail.    As  said  in  Alexan- 
der's Case.  59  Mo.  598:  "There  may  be  clr^ 
eumstances    connected    with   trials,   which 
would  produce  a  disagreement,  which  would 
entitle  the  prisoner  to  no  claims  whatever. 
The  failure,  however,  to  agree  upon  a  ver- 
dict twice  in  succession  is  a  stroug  ooasider- 
ation,  and,  coupled  with  other  facts,  may 
turn  the  scale,  and  show  that  the   object 
sought  may  be  attained  by  admitting  to  bail." 
The  object  of  imprisonment  before  trial  is 
said  to  be  to  secure  the  forthcoming  of  the 
person  charged  witli  the  commission  of  a 
crime.    In  that  case  there  had  been  two  mis- 
trials, and  the  prisoner  refused  to  escape, 
though  an  opportunity  had  been  afforded  him 
so  to  do.     The  court,  in  substance,  said  tliat 
where  a  Jury  has  disagreed  twice,  and  where 
it  satisfactorily  appears  that  the  attendance 
of  the  accused  to  stand  his  trial  will  follow, 
the  court  may,  in  the  exercise  of  a  sound  dis- 
cretion, admit  to  l)ail;  and  accordingly  the 
prisoner  was  admitted  to  bail  in  that  case. 
In  the  leading  case  of  People  v.  Tinder,  19 
Cal.,  at  page  549,  it  is  said:   "So,  bail  may 
be  taken  where  upon  trial  the  evidence  for 
the  prosecution  and  defense  has  been  pro- 
duced, and  there  has  been  a  disagreement 
among  the  jurors,  or  where,  after  verdict,  a 
new  trial  has  been  granted  for  the  insuffl 
clency  of  the  evidence  to  warrant  a  convic- 
tion.   Cases  of  tills  kind  justify  the  allow- 
ance of  bail,  in  the  discretion  of  the  court, 
without  hearing  other  evidence  as  to  the  guilt 
or  innocence  of  the  accused."     One  mistrial, 
and  attending  circumstances,  may  go  further 
to  overthrow  the  presumption. of  guilt  aris- 
ing from  the  finding  of  the  indictment  than 
two  mistrials.    Here  there  has  been  one  mis- 
trial, under  favorable  circumstances  for  the 
prosecution:  and   the  prior  and  subsequent 
conduct  of  theaccused  shows  to  our  satisfac- 
tion that  he  has  not,  and  has  never  had,  any 
thought  of  evading  trial.    The  only  undis- 
puted circumstance  against  allowing  bail  is 
the  fact,  disclosed  in  the  evidence,  that  ac- 
cused went  towards  deceased  with  his  gun, 
when  he  knew  deceased  was  in  a  great  rage. 
This  evidence  tends  to  show  that  he  invited 
and  brought  on  the  difficulty,  rather  ttian 
acted  in  self-defense.    On  the  other  hand, 
there  is  much  evidence  tending  to  show  that 
deceased  prepared  himself,  and  started  to  the 
spring,  intending  to  provoke  a  difficulty ;  and 
that  the  accused  understood  these  actions  and 
movements,  and  stepped  away  from  the  cab- 
in, that  the  children  might  be  out  of  danger; 
and  that  he  did  not  shoot  until  deceased  drew 
his  revolver  and  threatened  to  kill  the  ac- 
cused.   Under  all  the  circumstances  of  this 
case,  we  are  of  the  opinion  that  the  accused 
should  be  let  to  bail,  and  accordingly  we  fix 
the  amount  of  the  recognizance  at  the  sum  of 
$10,000.    In  view  of  the  adjournment  of  the 
court  before  securities  can  be  procured  and 
bond  given,  the  prisoner  is  remanded;  but, 
upon  his  entering  into  a  recognizance  in  said 
sum,  with  two  or  more  sufficient  securities. 


conditioned  according  to  law,  and  approved 
by  the  Judge  of  the  circuit  court  of  Morgan 
county,  he  shall  be  discharged.    All  concur. 


Duke  v.  Missouri  Pao.  Bt.  Co. 
(Supreme  Court  of  Missnwri.    Dea  31, 188t.) 

DAMAau— PlBSOHAL  iKnTBIXS— IVSTKUOnOIW. 

L  An  Instruction  to  SBsess  sums  azpended  "for 
professional  services,  physiotaos,  and  nurses,* 
anthorizes  assessment  only  for  aervtoes  of  phyal- 
dans  and  nurses. 

8.  An  Instniotlon  anthorixing  assessment  o( 
sums  expended  for  professional  servioes  and  med- 
icines is  sufficient  to  cause  a  verdict,  in  an  action 
for  personal  injuries,  to  be  set  aside,  where  it 
merely  appears  tbat  plaintiff  was  treated  In  a  ctty 
bospital,  and  there  is  no  evidenoe  as  to  the  value 
of  the  services  and  medicines,  or  that  she  paid  or 
Inoarred  any  liability  therefor. 

Appeal  from  circuit  court,  LaAiyette  coun- 
ty; John  P.  Stbothek,  Judge. 

Robt.  Adams  and  T.  B.  Btuskner,  for  ap- 
pellant. A.  Comingo  and  Andrewa  <£  Let, 
for  respondent. 

Bbaos,  3.  This  is  an  action  for  damages 
for  personal  injuries,  alleged  to  have  b^n 
sustained  by  the  plaintiff  wbUe  a  passenger 
on  one  of  defendant's  passenger  trains,  caused 
by  the  derailment  of  the  train,  and  the  over- 
turning of  the  car  in  which  plaintiff  was 
seated,  and  its  precipitation  down  an  em- 
bankment, through  the  negligence  of  the  de- 
fendant's servants.  The  jury  found  for  the 
plaintiff,  and  assessed  her  damages  at  95,000. 

1.  No  errors  are  assigned  on  the  admission 
or  exclusion  of  evidence.  The  instructions, 
as  a  whole,  presented  to  the  Jury  not  unfa- 
vorably to  the  defendant  the  measure  of  care 
which  a  carrier  of  passengers  is  required  to 
exercise,  and  defendant,  in  the  argument, 
concedes  that  there  was  evidence  given 
which,  under  proper  instructions,  would  au- 
thorize a  verdict  for  the  plaintiff;  but  com- 
plains that  "the amount  of  the  verdict,  under 
the  evidence,  is  such  as  to  justify  the  belief 
that  the  jury  were  misdirected."  So  that, 
practically,  the  only  questions  to  be  inquired 
into  in  this  case  arise  upon  the  instructions 
given  upon  the  subject  of  damages  and  the 
amount  assessed.  The  allegation  of  damages 
in  the  petition  Is  "that,  on  account  of  said 
injuries,  it  was  necessary  for  plaintiff  to  ex- 
pend, and  she  did  expend,  a  large  sum  of 
money  for  professional  services  of  physicians 
and  nurses,  and  for  drugs,  to-wit,  one  thou- 
sand dollars,  and  was  damaged  in  bodily 
pain,  anguish,  and  suffering,  and  In  the  per- 
manent Injury  of  her  hip  and  ankle,  and  the 
loss  of  her  suit  of  hair,  in  the  sum  of  twenCv- 
flve  thousand  dollars."  So  inucli  of  the  in- 
struction for  the  plaintiff  as  beaia  upon  the 
question  of  damages,  and  to  which  objections 
are  urged,  is  as  follows:  "  And  if  you  further 
believe  that,  on  account  of  such  injuries,  it 
became  and  was  necessary  for  plaintiff  and 
that  she  did  expend  large  sums  of  money  for 
professional  services,  physicians,  and  nurses, 
and  also  for  drugs  and  medieines,  and  that. 
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from  the  overttirning  of  the  train  as  afore- 
said, she  suffered  mental  anguish  and  bodily 
pain,  and  was,  as  to  the  physical  parts  of  her 
body  heretofore  mentioned,  permanently  in- 
jured and  disabled,  and  that  the  overturning 
of  said  car  in  which  the  plaintiff  was  sented 
as  a  passenger  wns  the  direct  and  proximate 
cause  thereof,  yon  will  find  for  the  plaintiff, 
and  assess  her  damages  at  such  sum  as  will, 
in  yoar  opinion,  compensate  her  therefor,  not 
to  exceed  t wenty-flve  thousand  dollars. "  The 
criticism  upon  the  wording  of  this  instruc- 
tion— ^tbat  it  authori/es  the  jury  to  allow  for 
professional  services  other  than  those  of  phy- 
sicians and  nurses — is  not  well  founded.  The 
words  "physicians  and  nurses"  are  in  appo- 
sition with  the  words  "professional  services" 
in  the  sentence,  and  the  meaning  is  the  same 
as  if  the  sentence  read  "professional  services, 
i.  e.,  physicians'  and  nurses'  services,"  and 
is  no  more  than  equivalent  to  the  expression 
"professional  services  of  physicians  and 
nurses,"  as  nsed  in  the  petition. 

2.  The  principal  objection  urged  against 
the  instruction  is,  however,  that  it  author- 
izes the  plaintiff  to  recover  for  "large  sums 
of  money  expended  for  such  services,  and  for 
drugs  and  medicines, "  when  in  fact  the  evi- 
dence fails  to  show  that  any  sum  whatever 
was  expended  therefor.  A  careful  and  crit- 
ical examination  of  all  the  evidence  in  the 
case,  as  it  appears  in  the  175  pages  of  uppel- 
laat's  printed  abstract,  has  been  made,  and  it 
must  be  conceded  that  this  objection  is  well 
grounded.  It  appears  from  the  evidence 
that  the  plaintiff,  i^ter  the  accident,  was  at- 
tended by  physicians  in  a  hospital  in  Kansas 
City,  and  that  drugs  and  medicines  were  ad- 
ministered to  her,  and  from  her  condition  and 
surrounding  circumstances  that  she  mist 
bave  received  the  bt-netlt  of  such  nursing  as 
her  situation  required;  but  it  nowhere  ap- 
pears that  she  ever  expended  a  single  dollar 
for  such  services  or  medicines,  or  that  she 
ever  incurred  any  express  liability  therefor; 
and  if,  by  reason  of  the  circumstances,  she  did 
incur  a  liability  quantum  meruit  therefor, 
upon  an  implied  astnimpsit,  or  if,  percbanoe, 
they  were  bestowed  g^tultously,  or  paid  for 
by  a  stranger,  yet  there  is  no  evidence  what- 
ever showing  the  valufT  of  the  professional 
services  rendered,  or  of  the  drugs  and  medi- 
cines furnished,  for  which  the  jury  are  in- 
structed to  compensate  her  i  n  damages.  There 
was  an  entire  failure  of  proof  as  to  the  allega- 
tion in  the  petition  that  the  plaintiff  "expended 
a  large  suna  of  money  for  professional  services 
of  physicians  and  nurses  and  for  drugs,"  un- 
der the  most  liberal  construction  that  can  be 
placed  upon  it;  and  it  was  error  in  the  court 
to  instruct  the  jury  as  if  there  was  evidence 
in  the  case  in  support  of  that  averment.  "  In- 
structions must  be  confined  to  the  case  made 
by  ttie  evidence  within  the  issues  defined  by 
the  pleadings."  2  Tbomp.  Trials,  §  2309; 
White  V.  Cbaney,  20  Mo.  App.  889;  Wad- 
dingham  v.  Hnlett,  92  Mo.  528,  5S.  W.  Rep. 
27:  Lester  v.  Railroad  C!o..  60  Mo.  265. 
Where  there  is  no  evidence  showing  the 


amount,  or  the  proximate  amount,  of  ex- 
penses incurred  for  medicines,  medi(»l  atten- 
tion, or  like  services,  the  jury  have  no  basis 
upon  which  to  form  an  estimate  of  the  dam- 
ages that  ought  to  be  assessed  on  account 
thereof;  and  damages  of  this  kind  cannot  be 
found  except  upon  such  proof.  Reed  v.  Kail- 
road  Co.,  57  Iowa,  28,  10  N.  W.  Rep.  285; 
Eckerd  v.  Railroad  Co.,  70  Iowa,  353,  30 
N.  W.  Rep.  615;  Crowley  v.  Railwav  Co.,  24 
Mo.  App.  119;  2  Shear.  &  R.  Neg.  (4th  Ed.) 
§  759.  Where  compensatory  damages  only 
are  giten,  the  recovery  must  be  confined  to 
the  actual  damages  sustained,  (Bridge  Co.  v. 
Schaubacher.  57  Mo.  582;)  and  when  such 
damages  are  susceptible  of  pi-oof  with  ap- 
proximate accuracy,  and  may  be  measured 
witli  some  degree  of  certainty,  they  should 
not  be  left  to  the  guess  of  the  jury,  even  in 
actions  ex  delicto,  (Parsons  v.  Railway  Co., 
94  Mo.  286,  6  S.  W.  Rep.  464;  Pritchard  v. 
Hewitt,  91  Mo.  547,  4  S.  W.  Rep.  487; 
Thomp.  Trials,  supra,  §  2077.)  When  so  left, 
it  is  impossible  to  tell  to  what  extent  the  ver^ 
diet  may  have  been  affected  by  the  vague  es- 
timates the  jury  may  have  placed  upon  val- 
ues concerning  which  there  was  no  proof; 
consequently  It  is  impossible  to  say  the  de- 
fendant was  not  prejudiced  by  this  erroneous 
instruction  on  the  question  at  damages,  and 
for  such  error  the  case  must  be  reversed  and 
remanded  for  new  trial.    All  concur. 


Adaus  v.  Missoxnu  Pao.  Bt.  Co. 

(Supreme  Court  of  MUtotiri.  Deo.  31, 1889.) 
C^BRiBBs  or  FAsaxNemis — ^NaoLiaairoa. 
A  passenger  aged  d7,  and  In  good  health,  was 
direct>^d  to  get  off  defendant's  train,  a  freight  car- 
ry Ing  passengers,  before  reaching  Ms  station.  His 
duties  requiring  haste,  he  started  on  beside  the 
train,  the  road-bed  being  (slosely  fenced  with  barbed 
wire,  but  soon  came  to  a  bridge,  to  get  over  which 
he  had  to  mount  a  flat>-car,  as  did  also  another  pas- 
senger. Reaching  the  front  of  the  car,  and  being 
anxious  lest  the  tntin  might  start,  he,  having  £hm 
examined  the  ground,  lamped  from  the  coupling 
outward,  with  one  hand  on  the  car  in  front,  and  in 
landing  broke  his  leg.  Held,  that  the  facta  did  not 
constitato  a  cause  of  action.  Bbaox  and  B1.A0K, 
JJ.,  dissenting. 

Appeal  from  circuit  court,  Cass  county; 
Noah  M.  Givan,  Judge. 

T.  J.  Portia  and  Adams  &  Bowles,  for  ap- 
pellant.   Railey  <£  Bumey,  for  respondent. 

Brace,  J.  This  is  an  action  for  personal 
injuries,  in  which  the  plaintiff  recovered 
judgment  in  the  circuit  court  for  $10,000 
damages,  from  which  the  defendant  appeals. 
At  the  time  of  the  injury  the  defendant  was 
carrying  passengers  on  all  its  freight  trains. 
The  plaintiff,  by  profession  a  minister  of  the 
gospel,  aged  about  67  years,  in  good  health, 
earning  about  $700  per  annum  in  his  profes- 
sion, took  passage  on  one  of  defendant's 
freight  trains  at  Archie,  a  station,  for  Harri- 
son ville,  another  station,  on  defendant's  road, 
paying  the  usual  fare  to  the  conductor,  and 
informing  him  of  his  place  of  destination. 
When  the  caboose  in  which  plaintiff  waa 
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riding,  and  whicli  was  at  the  rear  end  of  the 
train,  arrived  at  a  point  about  one-quarter  of 
a  mile  from  the  depot  at  Harrisonville,  at 
which  passengers  were  usaally  landed,  the 
conductor  came  to  him,  and  said:  "You  will 
have  to  yet  off  here.  I  am  not  going  to  stop 
when  I  start.  I  will  not  stop  at  the  depot. 
I  shall  go  on  as  fast  as  I  can:"  and,  leaving 
iiim,  went  forward  on  the  flat-cars  loaded 
with  coal  in  the  train,  towards  the  engine 
and  the  depot.  The  plaintiff  seeing  no  other 
employes  of  the  road  about,  and  being  unac- 
quainted with  "the  ground  around  there," 
got  off  the  caboose  at  the  rear  end  thereof, 
and  discovered  that  the  train  was  stopping  on 
a  "fill,"  and  that  the  road-way  on  each  side 
WHS  fenced  with  a  barbed-wire  fence  of  five 
strands.  His  business  being  urgent,  he 
started  on  the  road-bed  along-side  the  train, 
towards  the  front,  to  make  his  way  up  to  the 
depot.  He  had  proceeded  in  his  course  but  a 
short  distance,  (three  or  four  car-lengths  from 
the  caboose,)  when  he  came  to  a  bridge  across 
a  water-way,  provided  for  through  the  fill  in 
the  ravine.  The  bridge  resting  on  two  per- 
pendicular stone  abutments,  uboat  15  feet 
high,  the  whole  space  of  the  bridge  occupied 
by  one  of  the  flat-cars  in  the  train,  loaded 
with  coal,  and  the  space  between  the  bridge 
and  the  barbed-wire  fence  running  parallel 
with  the  road,  closed  by  a  similar  fence  run- 
ning from  the  one  to  the  other,  his  further 
progress  in  the  direction  of  the  depot  was 
thus  completely  blocked,  except  by  way  of  the 
coal-car  over  the  bridge.  His  subsequent 
movements  appear  from  the  following  ex- 
tracts from  his  evidence  given  on  the  trial: 
"Quettion.  Now  state  to  the  jury  why  you 
didn't  go  on  to  the  depot.  Answer.  There 
was  a  barbed-wire  fence  right  before  me,  and 
one  at  my  right  side,  and  I  could  not  get  out. 
There  was  a  young  man  on  the  other  side  of 
the  train.  It  was  Mr,  Kerens,  and  he  was 
a  little  more  active  than  I  was,  and  got  up  on 
one  of  the  flat-cars,  and  I  got  up  on  that  fiat- 
car,  and  walked  the  length  of  it,  until  we 
passed  over  the  culvert,  and  then  I  swung 
off,  and  tried  to  get  down  as  cautiously  and 
prudently  as  I  could.  The  train  was  stand- 
ing still  at  that  time.  In  getting  off  I  was 
probably  considerably  excited  for  fear  the  train 
would  start.  I  was  a  long  ways  from  the 
engine,  and  I  didn't  know  when  the  engine 
would  start.  I  hurried  to  get  off,  and  when 
alighting  I  fell  over,  so  that  I  think  my  foot 
struck  the  end  of  one  of  the  ties,  and  snapped 
the  leg  right  there.  Q.  State  to  the  jury  if  it 
was  hurt  as  you  got  off  the  train.  A.  I 
hadn't  made  a  motion  with  theotherfoot  un- 
til I  felt  my  leg  give  way.  Q.  State  to  the 
jury  what  was  the  condition  of  your  eye-sight 
at  that  time.  A.  My  sight  is  not  as  good  as 
it  was  some  years  ago.  I  examined  the 
ground  before  I  got  down;  I  thought  I  could 
make  it.  Q.  State  to  the  j  ury  what  was  the 
condition  of  the  ground  there,  so  far  as  you 
could  see.  A.  The  ground  was  quite  de- 
scending. It  was  rather  steep.  It  was  lower 
from  the  side  track  out  to  where  the  grade 


commenced.  I  thought  It  was  pretty  level 
where  I  looked  and  where  I  was  stepping.  I 
looked  as  well  as  I  could,  hurriedly.  I  saw 
no  reason  why  I  could  not  make  it  safely. 
Near  the  ties,  if  I  remember  rightly,  it  ww 
level, — that  is  my  recollection  ot  it, — and  it 
descended  rapidly  a  tew  feet  further.  On 
Orosf-Bxamination.  Q.  Describe  the  man- 
ner in  which  you  got  off  the  car.  A.  Well, 
1  remember  of  holding  to  the  car  in  front  of 
me  with  one  hand.  I  was  considerably  ex- 
ercised, for  fear  tliat  they  would  start.  I  was 
hurrying,  and  using  all  the  care  and  caution 
that  I  could.  I  remember  of  putting  my  hand 
on  the  car  in  front  of  me,  but  whether  I  had 
hold  of  anything  with  my  right  hand  I  could 
not  say.  I  was  between  the  freight-cars,  and 
bad  hold  of  the  one  in  front  of  me  with  my 
left  hand.  I  do  not  know  what  I  had  bold  of 
with  my  right  liand.  I  do  not  know  that  I 
could  have  reached  anything.  Q.  Then  you 
put  your  hand  on  the  car  and  sprang  to  the 
ground  ?  A.  Well,  yea,  sir;  I  sprang  as  far 
as  I  thought  necessary, — was  as  careful  as  I 
could  be.  Q.  Doyou  know  the  height  of  those 
cars?  ^.  Ko,  sir;  I  do  not.  Q.  Can  you  ap- 
proximate it?  A.  It  would  be  guess-work. 
I  Should  think  from  three  to  four  feet;  I  was 
on  the  coupling  between  the  cars.  Q.  The 
train  was  still  there  when  they  took  you 
away?  A.  Yes,  sir.  Q.  When  you  called  to 
Mr.  Kerens  to  get  assistance,  be  was  off  the 
train,  was  he  not?  A.  Yes,  sir.  Q.  He  had 
gotten  off  on  the  ground?  A.  Yes,  sir:  I 
think  it  was  from  the  flat-car  ahead  of  me." 
The  fracture  was  an  oblique  one  of  both  bones 
of  plaintiff's  left  leg.  The  external  bone  was 
fractured  into  the  ankle  joint;  the  internal 
bone  was  fractured  higher  up.  Tbe  plain- 
tiff, after  the  inj  ury,  received  prompt  surgical 
attention,  was  confined  to  bis  bed  about  ten 
days,  and  his  leg  kept  bandaged  for  about 
two  months,  and  then  he  began  gradually  to 
regain  the  use  of  it,  with  the  assistance  of 
crutches.  The  defendant  offered  no  evi- 
dence, but  at  the  close  of  plaintiff's-evidence 
asked,  and  the  court  refused,  an  instruction 
in  the  nature  of  a  demurrer  to  tbe  evidence 
of  the  plaintiff,  and  thereupon  the  case  was 
submitted  to  the  jury  under  instructions 
asked  for  by  the  plhintiff,  and  a  verdict  re- 
turned in  his  favor  for  the  amount  for  which 
judgment  was  rendered.  It  is  ui^ed,  as 
ground  for  reversal,  that  the  court  erred  in 
refusing  to  sustain  defendant's  demurrer  to 
the  evidence,  and  in  refusing  a  new  trial  for 
excessive  damages. 

1.  There  is  nothing  in  the  evidence  tend- 
ing to  show  the  existence  "of  any  rule,  regu- 
lation, or  custom  on  defendant's  road  in  dis- 
charging passengers  from  its  freight  trains 
different  from  that  applicable  to  passengers 
upon  its  regular  passenger  trains,  and  the 
plaintiff  having  been  received  by  tlte  defend- 
ant as  a  passenger  upon  its  freight  train,  in- 
to a  car  appropriated  to  the  purpose  of  car- 
rying passengers,  it  incurred  the  duty  of  trans- 
porting him  in  safety,  so  far  as  his  safety 
could  be  secured  by  the  exercise  of  the  higb- 
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est  degree  of  care  attainable  by  the  moat 
prudent  persons  engaged  in  the  business  of  a 
common  carrier  of  passengers  for  hire,  to  the 
piace  where  its  passengers  were  usually  re- 
ceived and  discharged  in  the  course  of  its 
business,  at  the  station  of  his  destination, 
where  it  is  to  be  presumed  the  defendant 
liad  provided  suitable  conveniences  for  pas- 
sengers to  aliglit  from  its  trains,  and  thence 
to  depiirt  from  its  premises  and  go  their  own 
way.    The  defendant's  conductor.  In  requir- 
ing the  plaintiff  to  get  off  its  train  at  a  dis- 
tance from  the  station  to  which  he  had  paid 
Ills  fare,  was  guilty  of  a  breach  of  this  duty. 
Tlie  plaintiff  in  obeying  his  orders,  and  get- 
ting off  the  train  at  the  place  where  he  was 
directed  to  do  so,  was  obeying  the  orders  of 
defendant.    When  he  landed  safely  on  de- 
fendant's road-bed,  beside  the  caboose,  he 
was  still  a  passenger  of  the  defendant,  to 
whom  it  owed,  not  only  the  duty  of  trans- 
porting bim  on  its  train  to  its  station  «t  Har- 
risonvilie, — a  duty  which  it  had  refused,  was 
then  refusing,  and  continued   to  refuse  to 
perform,  up  to  and  including  the  moment  in 
whiefa   the   plaintiff   was   injured, — but  to 
whom  the  defendant  also  owed  the  further 
duty  of  providing  for  him  a  convenient  and 
safe  way  by  which  he  might  leave  defend- 
ant's train,  its  right  of  way  and  premises, 
nod  go  about  his  own  business.     The  dnties 
that  impelled  the  plaintiff  to  take  passage  on 
defendant's  train  were  demanding  his  pres- 
ence at  the  point  of  his  destination.    Thus 
far  be  bad  done  all  he  could  to  meet  the  re- 
quirements of  his  sense  of  those  duties,  but 
now  he  was  about  to  fail,  and  must  fail,  to 
meet  the  requirements  of  those  personal  du- 
ties, unless  he  takes  up  the  discharge  of  de- 
fendant's duty,  thus  unexpectedly  and  against 
his  will  thrust  upon  him,  of  finding  a  way 
and  transporting  himself  to  the  station.     To 
do  this  on  foot,  and  by  the  way  that  seemed 
to  him  most  practicable,  was  the  only  course 
left  open  to  him.   To  this  course  he  was  con- 
strained by  defendant 's  neglect  of  duty.  That 
duty  attended  bim.  however,  and  every  step 
taken  by  him  in  the  effort  to  reach  the  sta- 
tion was  the  direct  effect  of  defendant's  neg- 
lect of  duty  towards  him.  That  the  plaintiff, 
when  he  was  wrongfully  set  afoot  at  a  dis- 
tance from,  would  seek  to  reach,  the  station, 
with  ordinary  care  and  caution,  by  the  most 
practicable  route,  was  to  l>e  expected,  and 
ought  to  have  been  foreneen  by  defendant's 
servants.    If  there  was  danger  in  that  way, 
such  danger  ought  to  have  l>een  foreseen, 
and  that  be  was  liable  to  encounter  it.    If  in 
such  encounter  he  was  injured,  such  injury 
was  the  proximate,  because  the  natural,  al- 
though not  the  necessary  or  inevitable,  re- 
suit  of  the- defendant's  negligence,  and  for  it 
the  defendant  ought  to  be  held  responsible. 
Miller  v.  Railway  Co.,  90  Mo.  389,  2  S.  W. 
Bep.  439. 

Patting  one's  self,  then,  in  the  place  of  the 
plaintiff,  when  and  where  he  was  set  afoot 
beside  the  defendant's  caboose,  ignorant  of 
the  topography  of  the  country,  and  of  the 


obstacles  in  his  way,  and  uninformed  as  to 
when  the  train  would  move,  what  would  be 
expected  of  an  ordinarily  prudent  man,  in  his 
effort  to  reai'h  the  station  as  expeditiously  as 
be  had  hoped  to  reach  it,  when  he  intrusted 
himself  to  the  defendant's  care?  He  must 
go  forward.  He  could  not  expect  to  reach  it 
by  turning  back  upon  the  track  he  had  just 
passed  over.  A  barl>ed-wire  fence  on  each 
side  forbade  an  attempt  to  leave  the  road- way 
either  to  the  right  or  left,  to  seek  some  other 
feasible  route  to  the  station;  and  he  immedi- 
ately starts  forward,  along-side  the  train, 
upon  the  only  route  apparently  open  to  bim. 
He  has  proceeded  but  a  short  disUmce,  when 
he  discovers  that  his  further  progress  in  that 
direction  is  effectually  barred,  except  by  way 
of  the  top  of  the  flat-car  resting  on  the  bridge. 
The  conductor,  when  he  parted  from  the 
plaintiff  after  ordering  him  to  disembark,  had  ' 
passed  forward  on  similar  cars,  similarly 
loaded,  and  presumably  on  this  car  over  the 
bridge.  Another  passenger  who  had  taken 
passage  with  him  at  the  same  time  and  place, 
and  who  was  proceeding  in  the  same  direc- 
tion, on  the  other  side  of  the  train,  mounted 
the  car,  and  was  passing  over  the  bridge. 
He  followed  his  example,  mounted  the  car, 
passed  on  it  safely  over  the  bridge,  and  to 
the  front  end  of  the  car.  He  examiued  the 
ground  before  be  got  down.  Saw  no  reason 
why  he  could  not  make  it  safely.  Got  upon 
the  coupling  between  the  cars,  which  brought 
hjm  as  near  the  ground  as  possible,  and, 
with  one  or  both  hands  on  the  cars,  swung 
down,  springing  out  from  the  train  as  far  as 
was  necessary  to  clear  its  pass  way  should  it 
start,  of  which  he  was  fearful,  and  alighted 
upon  the  ground,  and  in  so  doing  his  leg  was 
broken,  the  train  all  the  while  standing  still. 
We  fail  to  discover,  in  the  course  of  his 
whole  progress,  asingle  movement  that  might 
not  have  been  reasonably  expected  of  an  or- 
dinarily prudent  man,  seeking  to  make  his 
way  expeditiously  to  the  station  from  the 
point  where  the  defendant  had  placed  him. 
He  followed  the  only  way  the  defendant  had 
left  open  to  him  to  pursue  his  journey.  It 
bad  caused  him  to  alight  from  its  train  at  an 
unsuitable  and  dangerous  place,  distant  from 
the  place  of  his  destination.  Its  neglect  of 
duty  was  continuous  from  that  time  up  to 
and  inclusive  of  the  moment  in  which  he  was 
injured,  and  because  of  that  neglect,  and  not 
by  reason  of  any  act  of  his  own  volition,  he 
was  compelled  to  resort  to  the  car  to  cross 
the  bridge,  and  to  leave  the  car  after  the 
bridge  was  crossed.  In  so  doing  he  was  in- 
jured. The  neglect  of  duty  and  the  Injury 
were  not  only  contemporaneous  and  coinci- 
dent, but  the  latter  was  the  direct  and  im- 
mediate result  of  the  former,  so  far  as  a 
physical  effect  can  be  the  direct  result  of  a 
moral  cause.  There  ought  to  l>e  no  difficul- 
ty in  distinguishing  such  a  case  from  those  in 
which  a  purely  voluntary  action  intervenes 
between  an  injury  and  a  completed  act  of 
neglect,  but  for  which  such  voluntary  action 
might  not  have  been  taken,  or  from  those 
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other  cases  In  which  the  passenger  has  been 
guilty  of  recklessness  or  want  of  ordinary  care 
in  endeavoring  to  extricate  himself  from  a 
situation  in  which  he  has  been  placed  by  the 
neglect  of  the  carrier.  The  rule  that  ought 
to  obtain  in  this  case  is  well  stated  by  Thomp- 
son, J.,  in  Winkler  v.  Railway  Co.,  21  Mo. 
App.  at  page  106:  "If  a  railway  carrier,  in- 
stead of  discharging  liis  passenger  at  the  place 
of  destination  calleil  for  by  the  contract  of  car- 
riage, lands  him  at  another  place,  from  which 
he  cannot  reach  the  place  of  destination  by 
any  practicable  route  wilhoot  encountering 
a  serious  danger,  and  the  passenger  immedi- 
ately thereafter,  proceeding  by  the  only  prac- 
ticable route  to  the  place  of  destination  with- 
out fault  or  negligence  on  his  part,  encoun- 
ters such  danger,  and  is  hurt,  we  have  no 
difficulty  in  saying  that  the  hurt  Is  a  proxi- 
mate consequence  of  the  wrong  done  by  the 
carrier.  A  prudent  carrier  would  foresee 
such  danger  to  the  passenger,  and  should,  we 
think,  be  held  bound  to  foresee  it,  and  an- 
swer the  consequences  of  it."  See,  also, 
Bailway  Co.  v.  Doane,  17  N.  E.  Rep.  918,  and 
cases  cited  in  note  on  page  914.  And  in  this 
case  we  have  no  difficulty  in  saying  that  the 
plaintiff's  injury  was  the  proximate  result  of 
defendant's  neglect,  and  that  no  negligence 
of  the  "plaintiff  contributed  to  that  injury. 
There  was  no  error,  therefore,  in  the  action 
of  the  court  in  orerruling  defendant's  de- 
murrer to  the  evidence.  On  the  evidence  the 
plaintiff  ought  to  have  had  a  verdict  and 
judgment  for  a  reasonable  amount,  as  dam- 
ages for  his  injury. 

2.  The  amount  of  damages  in  cases  of  this 
kind  must  be  left  largely  to  the  discretion 
of  the  jury,  and  their  verdict  ought  not  to 
be  disturbed  unless  the  amount  is  so  gross 
as  to  shock  the  sense  of  justice  of  the  judi- 
cial mind,  and  satisfy  it  that  such  verdict 
must  have  been  the  result  of  passion,  preju- 
dice, or  partiality.  In  view  of  the  age  of 
the  plaintiff,  his  income,  the  physical  de- 
mands of  the  profession  in  which  he  earned 
it ;  that  the  pain  be  suffered  seems  not  to  have 
been  different  or  greater  than  that  usually 
suffered  by  persons  of  his  age  from  a  broken 
limb;  that  the  cost  of  surgical  attendance 
could  not  have  been  large;  that  he  was  con- 
fined to  his  bed  but  a  few  days,  and  that  with- 
in two  months  after  the  injury  he  was  able 
to  dispense  with  bandages,  and  gradually, 
with  the  assistance  of  cratches,  resume  the 
use  of  his  leg,  with  care;  and  since  has  suf- 
fered, and  in  the  future  will  in  all  probability 
continue  to  suffer,  only  such  pain  and  incon- 
venience as  usually  results  to  one  of  his  age 
from  a  limb  that  has  been  broken,  and  will 
not  be  prevented  from  following  his  usual 
vocation,  and  earning  as  much  money  there- 
in as  he  did  before, — we  find  it  impossible  to 
reconcile  a  verdict  of  $10,000  for  his  injuries 
with  our  sense  of  justice,  and  must  conclude 
that  this  verdict  was  the  fruit  of  either  preju- 
dice or  partiality,  and  that  the  amount  of 
plaintiff's  damages  ought  to  be  submitted 
to  another  jury.    The  judgment  of  the  circuit 


court  ought,  therefore,  to  be  reretved,  and 
the  cause  remanded  for  new  trial. 

In  the  foregoing  views  Black,  J.,ooocars; 
but  Ray.  C.  J.,  and  Sherwood  and  Bab- 
CLAT,  JJ.,  being  of  the  opinion  that  plain- 
tiff's evidence  failed  to  show  facta  sufficient 
to  constitute  a  cause  of  action  against  the 
defendant,  the  judgment  will  simply  be  re- 
versed. 


Bqra  9.  Chicaoo  &  A.  B.  Go. 

(Supreme  Court  of  HiMourt  Deo.  81, 1888.) 
Rahsoad  Coi(fa.hies— Aocidxnt  to  Fxksoks  oh 
Tbacx. 
1.  Deoeased,  going  from  the  street  towards  a 
depot  600  feet  distant,  walked  on  the  main  track  30 
feet  to  a  switch,  and  then  on  a  side  track,  on  which, 
acme  distance  ahead,  some  cars  were  standing. 
An  engine  returning,  cab  foremost,  from  a  coal 
shaft  was  then  from  90  to  160  feet  away.  The  en- 
gineer oould  have  seen  deceased  while  on  tbe  main 
track,  and  the  fireman,  being  on  top  of  the  tender 
breaking  ooal,  could  have  seen  Mm  at  any  time. 
The  switch  was  open,  and  deceased  was  ran  over 
about  too  feet  from  it  Beld  that,  as  employes 
would  naturally  be  watchful  near  a  depot,  and  as 
the  fireman  wonld  naturally  be  on  thewatcA  not  to 
oollide  with  cars  which  MA  shortly  before  been 
left  on  the  side  track,  there  was  evidenoe  tending 
to  show  that  the  enf^neer  and  fireman,  who  were 
not  called  as  witnesses,  knew  that  deceased  was 
on  the  track  In  time  to  have  avoided  the  aootdent. 
a.  Under  Rev.  St  Ho.  187»,  i  8121,  awarding  a 

malty  for  the  death  of  any  p^son  from  the  n^- 

renoe  of  "any  ofQoer,  agent,  servant,  or  employe 
whilst  running  or  managing  any  locomotive,  car, 
or  train  of  cars,*  the  negligenoe  need  not  be  that 
of  the  superior  in  oharge. 

BBBawooD,  J.,  dissenting. 


pena 

ligen 


Appeal  from  circuit  court.  Saline  oonnty; 
John  P.  Stbother,  Judge. 

H.  I.  Priest  and  0.  B.  Mcu^farlane,  for  ap- 
pellant.   J.  D.  Shevxtlter,  for  respondent. 

Black,  J.  This  is  the  second  appeal  pros- 
ecuted by  the  defendant  in  this  case.  The 
first  is  reported  in  88  Mo.  392.  It  waa  tben. 
and  is  now,  conceded  that  young  Rine  was 
wrongfully  upon  the  track  at  the  time  and 
place  when  and  where  he  was  killed,  and  that 
be  was  guilty  of  negligenoe  in  going  upon  and 
remaiaing  upon  the  track.  In  view  of  these 
facts,  we  held,  on  the  former  appeal,  that  the 
defendant's  liability  must  be  limited  to  neg- 
ligence on  the  part  of  the  fireman  and  engi- 
neer after  tliey  knew  that  Bine  was  in  an  ex- 
posed and  dangerous  position,  and  that,  when  - 
they  had  sucli  knowledge,  it  became  their  dnt; 
to  use  all  the  means  at  their  command  to  save 
bis  life.  The  case  was  tried  pursuant  to 
those  directions,  on  instructions  given  at  the 
request  of  the  plaintiff,  and  others  given  at 
the  req  uest  of  the  defendant,  to  which  no  sub- 
stantial objections  are  made. 

The  point  is  now  made,  and  much  relied 
upon  for  a  reversal,  that  there  is  no  evidence 
tending  to  show  that  the  fireman  or  the  engi- 
neer saw  Rine  on  the  track  in  time  to  have 
avoided  the  calamity. 

While  the  evidence  is,  in  a  general  way, 
the  same  as  on  the  former  appeal,  it  ia  not  the 
same  upon  the  question  of  knowledge  of  Rine's 
presence  on  the  track,  from  the  tact  that  tbe 
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flreman  and  engineer  were  not  called  as  wit- 
nessefl  on  the  second  trial  by  either  party. 
Tbe  evidence  now  is,  in  substance,  this: 
Bine  came  into  Corder  on  the  local  freight 
train  from  the  east  The  depot  at  that  place 
is  on  the  north,  and  the  warehouse  on  the 
sooth,  side  of  the  main  and  two  side  tracks. 
Fart  of  this  freight  train  was  left  standing 
at  the  depot  on  the  main  track;  and,  while 
the  evidence  is  not  direct,  it  seems  some  of 
the  cars  were  removed  to  the  outer  side  track, 
and  left  standing  at  the  warehouse.  The  en- 
gine and  tender  then  went  to  a  coal  shaft, 
about  a  quarter  of  a  mile  west  of  the  depot, 
and  in  the  mean  time  Rlne  went  to  the  vil- 
lage. On  his  return  becameto  a  point  where 
the  highway  crosses  the  main  railroad  track, 
which  point  is  500  feet  west  of  the  depot. 
He  then  went  east  towards  the  depot,  on  the 
main  track,  some  50  or  60  feet  to  a  switch  at- 
tachment, and  then  looked  back,  and  must 
have  seen  the  engine  and  tender  on  their  re- 
turn, for  they  were  not  more  than  90  or  150 
feet  distant  from  him.  He  stepped  on  the 
outer  side  track,  and  walked  on,  with  his 
back  to  the  approaching  tender  and  engine, 
the  tender  being  the  nearest  to  him,  for  a  dis- 
tance estimated  at  60,  80,  and  120  feet,  when 
the  tender  ran  over  him.  The  engine  and 
tender  were  going  at  the  rate  of  8  or  10  miles 
per  bonr,  and  could  have  been  stopped  in  h 
distance  of  from  1 5  to  25  feet.  No  effort  was 
made  to  check  or  stop  them.  The  engineer 
was  at  his  proper  place  on  the  notth  side  of 
the  cab,  and  could  have  seen  Kine  before  he 
got  on  the  side  track,  but  not  after  that,  ex- 
cept by  going  to  the  south  aide  of  the  cab. 
The  fireman  was  on  top  of  the  tender,  with 
something  in  his  hand,  breaking  coal,  and 
could  have  aeen  Bine  at  any  time  after 
the  latter  got  on  the  main  track  at  the  road 
crossing.  Bine  evidently  stepped  upon  the 
side  trwsk,  supposing  the  engine  and  tender 
would  go  back  to  the  depot  on  the  main  track. 
There  can  be  no  doubt  that  he  was  in  a  dan- 
gerous ^XMition  from  the  moment  be  stepped 
upon  the  side  track,  and  the  question  is, 
whether  the  foregoing  evidence  tends  to  show 
tiiat  the  fireman  or  engineer  saw  him  upon 
that  track.  « 

This  question  must  be  determined  from  all 
the  circumstances.  There  were  no  obstrao- 
tions,  such  as  cars,  on  any  of  the  tracks  be- 
tween the  coal  shaft  and  the  depot  or  ware- 
house. The  switch  seems  to  have  been  left 
open  by  design,  doubtless  so  the  engine  and 
tender  could  go  back  to  the  warehouse,  and 
get  the  cars  Wt  at  that  place.  The  fireman 
most  have  known  this  switch  was  open;  cer- 
tainly so,  when  lie  passed  over  it.  He  knew 
the  cara  were  standing  on  the  track  at  the 
warehouse,  and  that  be  would  come  in  con- 
tact with  them.  It  was  his  duty  to  guard 
against  a  collision  with  the  standing  cars, 
and  it  is  reasonable  to  believe  that  he  had  an 
eye  in  that  direction.  Theaecident  happened 
at  a  depot,  while  the  engine  and  tender  were 
going  baek  and  forth  over  the  tracks,  and 
common  informatioa  teaclies  us  that  the  em- 
V.12S.W.D0.22 — il 


ployes  would,  in  the  discharge  of  their  ordi- 
nary duties,  be  on  the  watch.  Evidence  of 
negligence  need  not  be  direct  and  positive.  ' 
"In  the  nature  of  the  case,  the  plaintilT  must 
labor  under  diflBculties  in  proving  the  fact  of 
negligence;  and,  as  that  fact  Itself  is  always 
a  relative  one,  it  is  susceptible  of  proof  by 
evidence  of  circumstances  bearing  more  or 
less  directly  upon  the  fact  of  negligence. — a 
kind  of  evidence  which  might  not  be  satis- 
factory in  other  classes  of  cases  open  to  clearer 
proof."  1  Shear.  &  R.  Neg.  (4th  Ed.)  §  58. 
A  demurrer  to  the  evidence  admits  every  fact 
which  the  jurors  may  infer  from  the  evidence 
before  them,  and  should  be  allowed  only  when 
the  eridepce  thus  considered  fails  to  make 
proof  of  some  essential  averment.  Noen- 
inger  v.  Yogt,  88  Mo.  592,  and  cases  cited. 
All  the  circumstances  surrounding  the  acci- 
dent are  to  be  considered,  and,  when  this  is 
done,  we  are  of  the  opinion  that  there  is  evi- 
dence from  which  tlie  jury  could  well  find 
that  the  fireman  at  least  saw  Bine  on  the 
track,  and  that,  too,  in  time  to  have  saved 
his  life.  The  principal  objection  made  to 
this  conclusion  is,  that  as  the  servants  of  the 
defendant  were  not  bound  to  be  on  the  watch 
for  Bine,  they  ought  not  to  be  held  to  have 
had  knowledge  that  he  was  on  the  track,  sim- 
ply because  they  were  in  a  position,  and  had 
an  opportunity,  to  see  him.  Had  the  court 
told  the  jury  that  an  opportunity  to  know 
was  equivalent  to  knowledge,  then  there 
would  be  force  in  the  objection ;  bat  the  court 
did  not  so  instrnct.  Knowledge,  like  actual 
notice,  may  be  proved  by  direct  evidence,  or 
it  may  be  inferred  from  other  facts  and  cir- 
cnmstances.  When  it  is  inferred  from  facts 
and  circumstances  it  is  actual  knowledge,  the 
same  as  when  proved  by  direct  evidence.  An 
opportunity  to  know  will,  under  some  cir- 
cumstances, go  tar  to  show  knowledge,  and, 
under  other  circumstances,  it  may  be  of  little 
value.  We  think  the  plaintiff  made  out  a 
prima /aote  case,— one  entitling  her  to  go  to 
the  jury;  and,  as  the  defendant  did  not  call 
tlioee  servants  who  could  have  given  dlreot 
evidence,  it  has  no  one  to  blame  but  itself  for 
any  mistake  on  the  part  of  the  jary,  if  any 
they  made. 

The  defendant  makes  the  further  point  that 
it  is  liable  only  to  pay  the  penalty  of  §5,000, 
when  the  negllgenoe  ie  that  at  the  servant 
who  is  the  superior  in  command,  namely,  the 
engineer  in  the  present  case.  The  statute 
awards  the  penalty  whenever  any  person  shall 
die  from  an  injury  occasioned  bythenegll* 
gence  of  "any  oBlcer,  agent,  servant,  or  em- 
ploye, whilst  running  or  managing  any  loco- 
motive, car,  or  train  of  oars."  Section  2121, 
Rev.  St.  1879.  This  statute  manifestly  In- 
cludes the  n^ligence  of  any  and  all  servants 
who  are  engt^ed  In  running  or  managing  the 
locomotive,  car,  or  train  of  cars.  The  fire- 
man is  as  much  within  the  oontemplatlon  of 
the  statute  as  the  engineer,  or  even  the  con- 
ductor. The  sense  of  the  law  is  too  plain  to 
admit  of  doubt,  or  to  call  for  extended  re- 
marks. 
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The  judgment  is  therefore  affirmed.  All 
concur  (Barclay,  J.,  in  the  result,)  except 
Shbbwood,  J.,  who  dissents. 


State  v.  Youno. 

(Supreme  Cmvrt  of  Migsouri.    Deo.  SI,  1886.) 

DBFtLINO  Femai.1  Emplote — VKXUa  IN  CRnn- 

KAi,  Cases. 

1.  TIndep  Rev.  St.  Mo.  1879,  J  I860,  providing 
that  "if  any  guardian  of  any  female  under  the  age 
of  IS  years,  or  any  other  person  to  whose  care  or 

Srotection  any  such  female  shall  have  been  con- 
ded,  shall  defile  her  by  carnally  knowing  her 
while  she  remains  in  his  care,  custody,  or  employ- 
ment, "  he  shall  be  punished,  a  oonvietion  may  be 
had  of  one  in  whose  family  such  female  was  em- 
ployed as  servant;  there  being  evld^ce  that  he 
promised  her  father  to  see  that  she  did  not  go  out 
nights,  and  to  treat  her  as  one  of  the  family. 

2.  An  instruction  that  it  must  appear  "  that  de- 
fendant was  her  lawful  guardian,  or  oocupled  a  re- 
lation similar  to  a  guardian  to  her,  in  which  a  pe- 
culiar and  confidential  trust  was  reposed, "  is  right- 
ly refused. 

8.  Evidence  of  continuation  of  illicit  inter- 
course after  termination  of  the  employment  ia  ad- 
missible as  tending  to  prove  the  offense  charged. 

4.  Where  no  evidence  was  given  as  to  the  coun- 
ty in  witich  the  crime  waa  committed,  Judgment 
will  be  reversed. 

Appeal  from  circuit  court,  Dent  county; 
G.  C.  Bland,  Judge. 

L.  B.  Woodaide,tor«ppe![l&nt.  TJu  Attor- 
ney General,  for  the  State. 

Black,  J.  Defendant  waa  indicted,  un- 
der section  1260,  Bey.  St.,  for  defiling  Eliza 
A.  Smith.  He  was  convicted,  and  his  pun- 
ishment Hssessed  at  a  One  of  8100,  and  im- 
prisonment in  the  county  jail  for  24  hours. 
The  evidence  shows  that  a  sister  of  the  de- 
fendant's wife  engaged  Eliza  A.  Smith  in  De- 
cember, 1883,  to  go  to  defendant's  house  to 
do  kitchen  work.  The  defendant's  wife  was 
then  sick,  and  Elisa  remained  in  the  employ 
of  the  defendant,  in  the  capacity  of  a  kitchen 
girl,  from  that  date  until  January  or  Febru- 
ary. 1885.  She  was  16  years  old  when  she 
went  to  live  at  defendant's  house.  Mr. 
Smith,  the  father  of  the  girl,  teetiSed  that  a 
few  weeks  after  she  went  to  the  defend- 
ant's house  he  saw  defendant,  and  asked  him 
liow  Eliza  was  getting  along,  and  he  said,  "All 
right."  He  says:  "I  told  him  ahe  was  not 
strong,  and  I  did  not  want  her  to  worlc  very 
hard.  He  said  her  work  was  light.  About 
two  or  three  weeks  after  this  I  spoke  to  him 
again,  and  told  him  I  wanted  him  to  see  that 
Eliza  did  not  work  too  hard,  and  tliat  I  did 
not  want  him  to  let  her  go  out  at  night,  ex- 
cept to  church.  He  said  all  right,  she  would 
be  treated  Just  like  one  of  the  family."  The 
evidence  of  the  girl  is  to  the  effect  that  de- 
fendant gave  her  some  money  and  presents 
at  different  times,  and  flirted  with  her  until 
May.  1884,  without  anything  wrong  being 
done.  That  one  night  in  that  month  be  put 
his  arm  around  her,  and  they  then  had  sex- 
ual intercourse,  which  act  was  repeated  in 
about  a  week  thereafter.  After  that  they  had 
like  intercourse  two  or  three  times  a  week, 
— sometimes  in  the  dwelling-house,  some- 


times in  the  ben-house,  and  often  out  in  a 
woods  pasture.  There  is  other  evidence  tend- 
ing to  corroborate  her  statements  in  some  re- 
spects. The  defendant  testified  that  he  nev- 
er had  any  intercourse  with  Eliza;  that  her 
father  never  spoke  to  him  about  her;  that 
she  was  hired  at  hia  bouse  to  do  kitchen 
work,  and  he  never  had,  or  assumed  to  have, 
any  control  over  her.  He  denied  the  state- 
ments of  Eliza,  and  says  be  never  had  the  al- 
leged conversations  with  her  father.  The 
court,  at  the  request  of  the  s^ate,  instructed 
the  jury  as  follows:  "(1)  The  court  instructs 
the  jury  that  it  is  not  necessary  for  the  state 
to  prove  that  the  defendant  had  the  legal 
custody  and  control  of  the  person  of  Eliza 
Smith,  but  if  they  And  from  the  evidence  that 
she  was  in  his  employ,  and  that  her  father 
committed  her  to  defendaut's  especial  care, 
with  the  expectation  and  understanding  that 
defendant  would  use  a  supervisory  control 
over  her,  and  that  while  she  was  so  commit- 
ted to  defendant's  care,  and  when  she  was 
under  eighteen  years  of  age,  he  debauched 
her  by  having  carnal  intercourse  with  her. 
they  should  find  bim  guilty,  and  it  makes 
no  difference  how  readily  or  how  often  she 
consented  to  have  sexual  iutercourse  with  the 
defendant," — and  the  court,  of  its  own  mo- 
tion, told  the  jury  "that  the  mere  fact  that 
Eliza  Smith  was  employed  by  the  defendant 
as  his  hired  servant,  and  that  while  so  em- 
ployed she  was  defiled  by  him,  does  not  au- 
thorize hia  conviction;"  but  refuspd,  at  thn 
request  of  the  defendant,  to  say  that  to  And 
defendant  guilty  it  must  appear  "that  the 
defendant  was  at  the  time  her  lawful  guard- 
ian, or  occupied  a  relation  similar  to  a  guard- 
ian to  her,  in  which  a  peculiar  and  oon&den- 
tial  trust  was  reposed."  The  statute  is  in 
these  words:  "If  any  guardian  of  any  female 
under  the  age  of  18  years,  or  any  other  per- 
son to  whose  care  or  protection  any  such  fe- 
male shall  have  been  confided,  shall  defile  her 
by  carnally  knowing  her.  [while  she  remains 
in  his  care,  custody,  or  employment,]  he 
shall "  l>e  punished,  etc.  The  words  in  brack- 
ets were  first  inserted  by  Rev.  St.  1879. 

The  cliief  complaints  are  that  there  is  no 
evidence  to  show  that  defendant  sustained 
the  relation  to  the  girl  specified  in  the  8tat> 
ute,  and  to  the  refusal  of  the  court  to  give  de- 
fendant's instruction.  In  the  case  of  State 
V.  Arnold,  55  Mo.  90,  the  evidence  showed 
that  defendant's  sister-in-law,  by  the  consent 
of  her  father,  went  to  defendant's  house  t» 
assist  him  in  planting  corn  for  one  day,  and 
while  thus  assisting  him  he  had  carnal 
knowledge  of  her.  It  was  held  that  permis- 
sion given  by  the  father  waa  not  oonfiding- 
her  to  his  care  and  protection;  that  by- 
" other  person"  the  statute  contemplated 
some  one  who  should  occupy  a  position  aim* 
ilar  to  that  of  guardiau,  or  stand  in  some  at- 
titude in  which  a  peculiar  or  confidential 
trust  was  reposed.  The  court  said:  "The 
female  was  allowed  to  go  and  assist  him  in 
lal)oring  for  one  day,  but  there  is  noevidenoe 
that  she  was  specia^y  confided  to  his  proteo- 
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tion  and  care  as  designed  by  the  statute." 
That  case  was  decided  in  1874,  before  the 
amendment  above  noted.  The  Kansas  stat- 
ute is  the  same  as  that  of  this  state  before 
tlie  amendment,  in  State  v.  Jones,  16  Kan. 
ti08,  Uie  defendant  took  the  female  liome 
with  him,  and  in  the  absence  of  bis  wife 
slept  with  her  that  night,  and  toolc  her  back 
the  next  day.  Says  the  court:  "We  think 
that  the  trust  reposed  in  the  defendant  by 
the  fattier  and  mother  of  the  girl,  in  confld-' 
ing  her  to  his  care  for  the  purpose  that  he 
might  take  her  to  bis  own  home,  so  that  bis 
wife  could  employ  her  as  a  hired  girl  in  his 
own  family,  was  such  a  trust  as  is  fairly  con- 
templated by  the  statute."  The  case  now  be- 
fore us  is  unlike  the  Arnold  Case  in  two  par- 
ticulars. This  female  was  not  employed  for 
a  da;  only,  but  she  became  a  regular  inmate 
of  the  defendant's  family,  and  lived  with  him 
for  over  a  year.  In  the  next  place  there  is 
evidence  tending  to  show  that  he  promised 
the  father  of  the  girl  to  see  that  she  did  not 
go  out  nights,  and  to  treat  her  as  a  member 
of  his  family.  If  this  evidence  be  true,  he 
assumed  towards  her  a  relation  akin  to  that  of 
a  natural  guardian.  The  confidence  reposed 
by  the  father  in  defendant  to  see  that  the 
girl  did  not  go  out  at  ni&;hts,  and  to  treat  her 
M  a  member  of  his  family,  was  of  the  highest 
order,  and  a  care  confided  to  him  which  brings 
him  clearly  within  the  statute,  even  before 
the  amendment,  and  about  which  there  can 
be  DO  doubt  since  the  amendment.  Thear- 
gament  is  made  that  the  words  "while  she 
remains  in  his  care,  custody,  or  employment" 
do  not  change  the  relation  that  the  defendant 
must  bear  towards  the  female,  but  only  fix 
the  time  at  which  the  deBlement  must  take 
place.  If  no  mure  than  this  had  been  in- 
tended, the  legislature  would  probably  have 
used  the  woi^s  "care  or  protection,"  but 
"employment"  is  added,  showing  this  much, 
at  least,  that  one  occupying  the  position  of 
an  employed  servant  may  be  within  the  class 
of  females  for  whose  protectiou  the  statute  is 
enacted.  It  follows  that  the  defendant  has 
DO  ground  to  complain  of  the  instructions 
given.  The  instruction  asked  by  the  defend- 
ant was  properly  refused.  It  is  but  an  ab- 
straction, and  does  not  attempt  to  define  what 
would  constitute  a  peculiar  or  confidential 
trust. 

The  prosecuting  witness  testified  that  she 
left  defendant's  bouse  and  went  to  live  with 
Mr.  Sankey  in  February,  1885,  and  that  the 
sexual  intercourse  between  her  and  defend- 
ant continued  as  often  as  once  a  week  until 
July;  that  about  the  '20th  of  that  month  she 
met  the  defendant,  by  appointment,  at  the 
Woods  pasture  before  mentioned,  and  he  gave 
her  88  to  go  away  on.  She  left  the  next  day; 
her  child  was  born  on  24th  September,  1885. 
If  the  evidence  of  acts  of  intercourse  after  the 
Witness  left  defendant's  employ  tends  to 
prove  the  particular  offense  with  which  the 
defendant  stands  charged,  it  is  no  valid  ob- 
jection to  it  that  it  tends  to  prove  some 
other  distinct  offense.    State  v.  Greenwade, 


72  Mo.  298.  There  appears  to  be  some  con- 
trariety of  opinion  as  to  the  admission  of  ev- 
idence of  subsequent  illicit  relations,  but  if 
such  evidence  is  so  connected  with  the  act  in 
question  as  to  show  a  continuation  of  the  re- 
lation it  is  admissible.  Says  Wharton :  "In 
prosecutions  for  adultery,  or  for  illicit  inter- 
course of  any  class,  evidence  is  admissible  of 
sexual  acts  between  the  same  parties  prior 
to,  or,  when  indicating  continuuusness  of 
illicit  relations,  even  subsequent  to,  the  act 
specifically  under  trial."  Whart.  Crim.  Ev. 
(9tli  Ed.)  §  35.  No  specific  ground  of  objec- 
tion to  the  evidence  of  the  payment  of  the  $8 
to  the  witness  is  assigned  in  the  brief  for  de- 
fendant, and  we  can  see  no  valid  objection  to 
this  evidence.  She  was  pregnant,  and,  if  he 
gave  her  money  to  go  away  with,  it  is  evi- 
dence tending  to  show  that  he  was  the  cause 
of  the  mischief,  and,  with  the  other  circum- 
stance, is  both  important  and  competent  evi- 
dence. 

According  to  the  indictment,  the  offense 
was  committed  in  Dent  county,  and  the  point 
made  that  there  is  no  proof  of  the  venue  is 
well  taken.  We  find  no  evidence  tending  to 
show  in  what  county  the  offense  was  com- 
mitted. No  venue  is  laid  even  In  the  in- 
structions. For  want  of  any  proof  as  to  the 
county  in  which  the  crime  was  committed, 
the  judgment  must  be  and  is  reversed,  and 
the  cause  remanded.    All  concur. 


Statk  e.  Thomas. 
(Supreme  Court  of  Miatouri.    Deu  81, 1889.) 

HOMIOIDS— iKDIOTmKT— EiVniBHCB— RBOOBD 

Kbpt  bt  Qhjlnd  Jubt. 

1.  In  the  abaenoe  of  demurrer  or  motion  to 

?ua8h,  an  indictment  sulBoiently  charges  a  killing 
elonioualy  and  by  defendant  which  states  that  he, 
in  and  upon  deceased,  "feloniously  •  •  •  did 
make  an  assault  with  certain  deadly  weapons 
•  *  •  which  ho  •  •  •  then  and  there  had 
and  held  in  his  hands,  him,  the  said  (deceued) 
feloniously   •   •   •    did  strike, "  eto. 

2.  The  court  need  not  instruct  separately  on 
two  counts,  the  only  diiferenoe  between  whion  is 
that  one  states  the  Implements  with  which  the 
killing  was  done,  while  the  other  states  that  they 
were  unknown. 

8.  Evidence  of  the  finding,  at  short  distances 
from  defendant's  house,  of  a  bloody  handkerchief, 
a  week  after  the  murder,  and  some  rotten  drawers 
and  overalls  al>out  two  years  thereafter,  is  irrele- 
vant and  harmful,  without  evidence  to  oonnect 
them  with  defendant. 

4.  Rev.  St.  Ho.  1879,  {  1791,  providing  that 
grand  jurors  may  be  required  to  testify  whether 
tesUmonv  of  a  witness  is  consistent  with  that 
given  before  them,  and  section  1780,  providing  that 
a  gn^nd  iury  may  appoint  a  olerk  "to  preserve  min- 
utes of  their  proceedings,  and  of  the  evidence  giv- 
en before  them,  which  minutes  shall  be  given  to 
the  prosecuting  attorney, "  do  not  render  admissi- 
ble the  minutes  of  evidence  before  a  grand  jury, 
signed  by  the  witness,  to  impeach  the  witness. 

Appeal  from  circuit  court.  Saline  county; 
J.  E.  Kyland,  Judge. 

/.  P.  Strother  and  Davit  <fi  Wingfteld,  for 
appellant.  Atty.  Qen.  Wood  and  A.  F.  Rio- 
tor,  for  the  State. 

Braob.  J.  At  the  March  term,  1888,  of 
the  criminal  court  of  Saline  county  the  de- 


Digitized  by 


Google 


644 


S0UTHWE8TEBN  EEPOETER,  Vol.  12. 


(Mo. 


fendant  was  indicted  tor  murder  in  tbe  first 
degree.  The  indictment,  in  two  ooonts, 
charges  him  with  having  murdered  John 
Lowry  on  the  lltb  of  October,  1884,  in 
said  county.  He  was  arraigned,  pleaded  not 
guilty,  and  the  case  was  continued  until  the 
September  term,  wben  it  was  set  down  for 
trial  on  the  2d  day  of  January,  1889,  at  which 
time  he  was  tried,  fonnd  guilty  of  murder  in 
the  first  degree,  and  sentenced  to  be  banged. 
His  motion  for  new  trial  and  in  arrest  of 
judgment  having  been  overruled,  he  appeals, 
the  circuit  court  staying  the  execution  until 
his  appeal  be  heard. 

So  far  as  the  personal  knowledge  of  any  of 
the  witnesses  who  testified  in  this  cause  goes, 
tbe  last  time  that  John  Lowry  was  certainly 
seen  alive  was  on  the  evening  of  Saturday, 
the  11th  of  October,  1884.  when  "the  sun 
was  about  a  half  an  hour  high."  The  evening 
was  "dark  and  rainy."  He  whs  in  his  past- 
ure, driving  a  cow,  and  had  on  a  "gum  coat 
and  overalls."  About  sunset  of  the  same 
(lay,  or  a  little  before,  a  man  was  seen  stand- 
ing in  the  front  door  of  Lowry 's  house, 
whom  one  of  the  witnesses  supposed  to  be 
Lowry:  but,  as  he  whs  at  a  distance,  and  the 
view  obstructed  by  trees,  it  may  or  may  not 
have  been  lie.  On  Monday,  the  13th  of  Oc- 
tober, tbe  motlier  and  sister  of  John  Lowry's 
\bif«,.  about  2  o'clock  in  the  afternoon,  went 
to  Lowry's  Iwuse.  They  found  a  cow  in  tbe 
house,  in  the  east  room,  used  as  a  dining- 
room  and  kitchen.  The  table  was  set,  chairs 
around  it;  tbe  dishes  indicating  that  a  meal 
had  been  ei^en. .  On  the  window-siU  there 
was  a  coal-oil  lamp;  the  oil  consumed,  the 
light  gone  out.  In  the  sdjolning  room,  on 
UK  bed,  fresh  ironed  clothes  were  found  ly- 
ing. No  living  soul  was  found.  Tbe  daugh- 
ter went  to  the  door;  hallooed  two  or  three 
tioMS,  when  Lowry's  bird  dog  came  to  them. 
"He  acted  atauigely;  went  to  the  door,  and 
looked  back;  went  down  tbe  steps,  and 
looked  back  again;  ran  to  tbe  fence,  hopped 
irfot,  and  waited."  The  daughter  followed 
him  t6  the  dead  body  of  John  Lowry,  clothed 
in  a  gum  coat  and  overalls,  about  150  yards 
Bortb^west  of  the  bouBe«  and  about  20  or  30 
feet  north-west  of  the  bam,  lying  on  his 
breast,  with  bis  skull  crushed  in  on  tlie 
right  sidet  just  above  the  ear.  and  above  a 
puncture,  ss  if  made  with  a  blunt  instru- 
iltent,  and  "two  small  cuts  on  the  left  side 
(it  bis  neck;"  his  bat  lying,  also  punctured, 
8  or  10  feet  south-east  of  liim.  Tbe  alarm 
was  given;  some  neighbors  eame;  and  soon 
ijfterwards  the  body  of  John.  Lowry's  wife 
was  found,  dead,  behind  an  old  hea-house, 
about  50  or  60  feet  north  of  the  house,  her 
head  crushed,  tl)e  back  of  tbe  skull  split 
open,  as  if  with  a  shiurp.  yredge-sbaped  in- 
strument, after  tlie  body  had  fallen.  Decoru* 
position  liad  aet  in  when  ibe.  bodies  were  dis- 
oovered;  and  the  physician  who  examined 
them,  soon  after  their  discovery,  ob  Monday, 
expressed  the  opinion  that  "the  wounds  on 
both  Mrs.  Lowly  and  John  iwbwry  were 
made  an  ttie  Saturday  evening  be<ar«.    He 


testifies  that  he  formed  this  opinion  from 
tbe  condition  of  the  wounds,  and  the  circum- 
stances surrounding  the  case  at- the  time; 
the  bodies  having  bean  rained  on  since  they 
had  fallen,  and  thare  having  no  rain  fallen 
after  Saturday  night.  "I  rememlier  there 
was  no  rain  between  that  time. and  the  time 
I  made  the  examination  of  the  bodies."  "He 
[John  Lowry]  must  have  been  killed  Satur- 
day evening.  There  had  been  a  rain-fsU 
since  the  body  liad  fallen.  The  blood  had 
been  wtished  away  from  the  lower  part  of 
the  face."  Another  witness  testified:  "It 
had  rained  on  the  body  where  it  laid.  The 
mud  had  been  washed  off  Ids  shoes,  and  the 
wrinkles  in  the  gum  coat  showed  it  bad 
rained  since  tbe  body  fell. "  The  other  evi- 
dence tended  to  show  that  it  commenced 
raining  Saturday  evening,  between  2  and  3 
o'clock,  continurd.  in  showers,  until  after 
dark, — probably  until  about  8  o'clock,— when 
it  ceased,  and  did  not  rain  any  more  until 
after  the  bodies  were  found.  The  whole  ev- 
idence tends  to  show  that  John  Lowry  and 
his  wife  were  murdered  between  sundown 
and  8  or  9  o'clock  Saturday  evening,  Octo- 
ber 11,  1884.  At  the  time  of  the  murder, 
Lowry  and  his  wife  were  living  alone,  in 
their  little  two-roomed  house.  About  SO 
yards  south  of  their  house  was  a  public  road. 
running  east  and  west.  North  and  east  of 
the  house,  and  near  along  by  the  bam,  ran 
Straddle  creek.  South-east  from  the  iMrn  it 
crossed  the  public  road  west  of  and  between 
Lowry's  premises  and  a  neighbor  by  the 
name  of  William  J.  Adams,  whose  home 
was  east  of  the  creek  and  of  Lowry's  about  a 
quarter  of  a  mile.  North-east  of  L«wry's 
house,  across  the  creek  and  distant  about 
three-quarters  of  a  mile,  was  the  home  of 
John  Thomas,  defendant's  father.  The  de> 
fendant,  then  a  youth  between  19  and  20 
years  of  age,  was  living  with  his  father, 
motlier,  two  brothers,  and  two  sisters.  The 
discovery  of  the  murdered  bodies  of  Low- 
ry and  wife  created  great  excitemont,  and 
in  a  short  time  almost  every  man  in  the 
neighborhood  was  there.  No  further  devel- 
opments seem  to  have  been  made  on  that 
day,  ct  the  next.  On  Wednesday,  however, 
in  the  creek  north-east  of  tbe  bam,  and 
close  to  it,  an  axe  and  part  of  a  wagon-brake, 
being  an  iron  bar  about  2  feet  long,  1  inch 
wide,  and  ^  inch  thick,  were  found,  both 
having  blood  on  them.  They  were  fished 
out  of  the  creek  by  witness  Miller,  who  saya 
he  found  tracks  near  the  edge  of  the  water, 
at  the  place  where  the  axe  and  liar  were 
found,  as  if  some  one  had  walked  up  to  the 
creek  and  stepped  back.  The  track  was 
about  the  size  of  a  No.  8  boot  There  had 
been  a  g^ood  many  people  there.  Thinks 
there  had  been  rain  si  nee  the  track  was  made. 
He  followed  the  track  to  a  foot  log,  crossed 
over  creek,  and  found  same  track.  Followed 
it  out  of  the  timber  going  north.  About  200 
yards  from  the  place  where  the  axe  and  rod 
were  found,  he  measured  the  track  with  a 
sttek,  which  he  notched,  but  nfterwards  loat. 
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Dora  not  know  whether  he  got  the  exact  size 
of  the  track  or  not.  About  a  week  after- 
wards, in  Marshall,  be  measured  tracke  of 
defent^nt.  and  says  they  "corresponded  very 
well."  About  a  week  after  the  murder  a 
witaesa  found  a  white  handkerchief  with  a 
red  border,  "with  blood  on  it," — looked  like 
hands  had  been  wiped  on  it, — about  10  steps 
from  a  road,  and  about  a  quarter  of  a  mile 
north-west  of  Thomas'  house.  In  the  sum- 
mer of  1886,  a  witness  found  a  pair  of  draw- 
era  and  overalls  in  some  buck  bushes  that  he 
WMS  cntting  north  of  the  creek,  about  one- 
third  or  one-fourth  of  a  mile  south-west  from 
Thomas'  house.  The  drawers  were  cotton 
flannel,  and  "pretty  much  rotten."  "The 
drawers  were  dirty.  Can't  say  they  were 
bloody." 

The  foregoing  statementcontains,  substan- 
tially, the  positive  and  direct  evidence  for  the 
state.  The  connection  of  the  defendant  with 
the  murder  is  sought  to  be  established  by  his 
extra-judicial  confessions,  criminating  ad- 
missions, condnct.  and  contradictory  state- 
ments, which  will  be  now  given,  as  briefly  as 
possible.  On  Sunday  after  the  murder,  and 
before  the  bodies  were  discovered,  the  defend- 
ant took  dinner  at  the  houseof  the  said  Will- 
iam J.  Adams.  In  a  conversation  which  be 
then  had  with  Mrs.  Adams  in  regard  to  a 
noise  which  she  lieard  on  thecreek  the  night 
before,  she  said  to  him:  "Bid,  was  you  out 
coon  hunting,  Saturday  night?"  to  which  he 
replied:  "No,  he  was  In  town  Saturday  night. 
If  he  had  been  coming  home  an  hour  earlier 
or  later  [the  witness  didn't  remember  which] 
he  would  have  heard  the  noise,  and  found  out 
what  it  was."  The  defendant  went  home 
from  Adams',  and  arrived  there  about  1 
o'clock.  Went  up  to  the  boys'  room,  where 
a  neighbor  youth,  by  the  name  of  Chat  La- 
eey,  was.  Lacey,  on  leaving  a  short  time 
afterwards,  left  his  knife  in  the  room.  John 
W.  Bartlett,  for  the  state,  testified  that  in 
October,  1884,  he  was  city  marshal  of  the 
city  of  Marshall,  and  John  B.  Cason  was  then 
depaty-sberiff.  First  heard  of  the  killing  of 
Lowiy  on  Monday.  Was  out  there  next  day, 
(Tuesday.)  "Saw  a  good  many  tracks  along 
creek.  I  crossed  on  north  side.  Found  large 
tracks  along  fence,  going  north,  towards 
Thomas'  bouse.  Creek  was  crossed  on  wa- 
ter-gap and  log.  Water-gap  is  a  little  east  of 
north  of  Lowry's  residence.  Bid  not  know 
defendant  before.  Cason  was  with  me.  We 
conversed  with  defendantat  that  time.  First 
saw  him  on  Thursday,  at  his  father's  prem- 
ises. Cason  told  defendant  we  were  investi- 
gating the  Lowry  murder,  and  talking  to 
every  one  we  could  about  it,  and  asked  him 
what  he  thought  of  the  killing.  He  said  he 
thought  it  was  done  by  a  man  intimate  with 
tlie  family.  He  thought  the  man  was  killed 
first,  and  then  the  woman.  When  we  came 
op  to  wberc  he  was,  be  was  very  much  ex- 
cited. We  caused  him  to  come  over  the  fence 
to  where  we  were,  which  be  did;  and  he  laid 
down,  and  held  to  the  grass.  In  answer  to 
questions,  said  be  was  hunting  on  the  creek 


in  the  forenoon,  at  home  in  the  afternoon, 
and  went  to  bed  at  8  o'clock:  that  he  coald 
prove-  It  by  his  father.  Ouon  said  tJiat  he 
could  prove  by  two  men  that  he  was  on  the 
creek,  near  Lowry's,  Saturday  evening. 
Defendant  said  he  went  down  on  the  creek 
late  Saturday  evening,  to  get  a  knife  he  left 
down  there  Saturday  morning,  which  he  used 
in  skinning  a  squirrel.  He  gave  us  the  knife. 
He  said  he  saw  and  talked  with  Oauldiu  and 
his  son  as  he  came  back.  Said  they  were 
gathering  com.  and  could  prove  by  them 
what  time  he  came  home.  We  left  defendant 
at  home,  and  came  to  Marahall.  Next  day, 
got  warrant.  Went  out,  and  found  him  at 
his  father's.  He  went  with  and  showed  ufl 
wliere  he  said  he  left  bis  knife  on  Saturday. 
He  said  that  the  reason  he  went  after  knife 
was  that  if  it  was  found  down  there  it  would 
go  banler  with  him.  We  brought  him  to 
town  that  evening,  and  turned  him  looaa, 
and  later  in  the  evening  we  took  lilm  back  to 
his  father's  house,  and  turned  him.  loose. 
Defendant  and  Cason  went  up-stairs,  to  look 
at  defendant's  clothes.  Late  Saturday  eve- 
ning we  went  to  Thomas'  house,  aud  brought 
him  to  town.  We  went  by  W.  J.  Adams'. 
He  asked  Adams  if  he  had  told  Cason  that  he 
said  that  he  was  in  town  Satui'day  night. 
Adams  said,  <  Yes.'  Thomas  said  it  was  a 
lie.  *  *  *  Cason  gave  the  knife  to  J.  W. 
Lacey."  On  cxoss-examination,  witness  said: 
"Defendant  told  Cason  he  would  show  him 
the  clothes  he  wore  Saturday  evening.  When 
Cason  told  him  he  could  prove  by  two  men 
that  he  was  on  the  creek  Saturday  evening, 
it  was  a  trick  of  Cason's  to  oatoh  him.  Ca- 
son had  been  in  office  16  years,  and  was  work- 
ing in  criminal  cases,  and  was  a  very  expert 
detective.  I  swore  out  the  warrant.  Cason 
read  it  to  him  Friday  morning,  on  the  creek 
about  where  he  said  be  found  the  knife.  We 
saw  no  tracks  there.  It  had  rained  since,  and 
the  ridn  would  have  filled  up  the  tracks.  We 
found  him  at  his  father's  Friday  and  Satur- 
day at  work,  wearing  the  same  clothes  as 
when  we  flrst  saw  him .  We  put  bim  in  Jail, 
to  await  grand  jury.  He  was  discharged,  and 
has  lived  with  his  father  since.  I  have  seen 
him  frequently  here  In  town.  I  have  been 
before  every  grand  Jury,  except  one,  since 
the  killing.  Cason  asked  him  a- great  many  , 
many  questions, — some  catch  questions.  Ca- 
son told  him  that  Meredith,  defendant's 
brother,  said  he  was  not  there  to  help  bim 
feed.  Meredith  did  not  tell  us  any  thing  of 
the  kind.  We  did  not  want  the  house 
watched,  as  we  did  not  care  if  he  got  away 
or  not. "  This  witness  was  corrot)orated  l^ 
Adams  in  the  statement  that  defendant  de- 
nied that  he  told  Adams  be  was  in  town  Sat- 
urday night.  Martin  Gauldln  testified  that 
he  and  his  son  were  gathering  com  in  his 
field,  about  half  a  mile  north  of  Lowry's,  and 
west  of  Thomas'  place,  late  Saturday  evening, 
and  that  he  did  not  see  or  talk  with  defend- 
ant that  evening.  J.  W.  I^acey,  the  father 
of  Chat,  testified  that  he  saw  a  knife  in  the 
possession  of  Cason  and  Bartlett  that  be- 
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longed  to  his  son.  Chat;  and  Chat  Lacey,  that 
Bartletthad  the  knife  that  heleftatThomas,' 
and  he  afterwards  got  it  from  the  defendant. 

The  facts,  as  they  appear  in  the  evidence 
thus  far,  seem  to  have  been  well  known  in 
the  community,  as  well  as  the  fact  that  a 
large  reward  had  been  offered  for  the  mur- 
derer, and  although,  as  appears  from  the  evi- 
dence of  Bartlett,  he  had  been  before  every 
.  grand  j  ury  but  one  since  the  killi  n  g,  yet  the  de- 
fendant was  not  indicted  until  March,  1888, 
nearly  three  and  one-half  rears  after  the  mur- 
der. An  explanation  of  the  fact  that  he  was 
then  Indicted,  and  not  before,  may  perhaps 
be  found  in  the  evidence  of  the  following  wit- 
ness for  the  state. 

Andrew  Bogle,  for  state,  testified:  "Am 
about  32  years  old.  Live  now  near  Orcar- 
ville.  In  1884,  lived  at  Hugh  Chrisman's. 
I  lived  out  here,  near  six  miles  south-west  of 
here,  close  to  Malta  Bend  road,  noith-west 
of  Marshall.  Was  acquainted  with  John 
Ix>wry.  He  lived  near  a  mile,  straight 
course, — nearly  two  miles,  around  the  TMd. 
Don't  know  exactly  distance.  Remember 
the  killing  of  Lowry.  Was  right  this  side  of 
Chrisman's  farm  when  I  heard  of  it.  I  be- 
lieve it  was  the  11th  or  12th,  somewhere,  that 
I  heard  of  it,  on  Monday.  Stayed  at  Chris- 
man's till  the  next  March.  Was  acquainted 
with  defendant  in  1884.  Got  home  from 
Marshall  between  sundown  and  dark,  and 
was  at  Chrisman's  Saturday  night.  Think 
it  was  next  day  after  I  heard  of  killing  that 
I  saw  defendant, — ain't  certain.  Two  days 
after,  I  think  it  was.  Don't  know  how  long 
it  was, — one  or  two  days.  Don't  know  ex- 
actly just  how  long  it  was.  It  was  at  Ills 
father's,  about  |  west  of  Chrisman's.  Next 
saw  him  Thursday  or  Friday— ain't  sure 
which — in  buggy  with  Cason  and  Bartlett. 
Next  saw  him  in  jail.  Had  conversation 
with  him  in  jail,  near  two  weeks  after  I 
beard  of  killing, — don't  know  exactly.  He 
asked  how  things  were  out  in  the  country. 
I  told  him  things  were  a  little  bad  out  there; 
people  rodnd  there  snspicioned  him  mighty 
strong;  he  was  in  a  mighty  bad  Qx.  He 
asked  who  had  snspicioned;  *  They  ain't  got 
anything  straight  on  it.'  I  says:  'I  don't 
know  as  there  is  anything  straight.  People 
suspicion  you  mighty  strong.  Everybody  is 
talking  about  it.  All  our  people  talks  just 
that.  way.  You  are  in  a  bad  Qx,  unless  you 
prove  out.  That  is  the  only  chance.'  He 
said  he  could  not  prove  anything.  He  just 
had  to  stay  there.  Said  they  came  out  here 
to  Marshall,  and  Yirg.  was  young.  They  got 
her  kind  of  excited,  and  she  told  he  was  not 
at  home.  Said  he  would  just  sit  down  and 
let  them  prove  it  on  him.  He  did  not  think 
they  could  do  that.  I  next  saw  him,  a  few 
days  after  he  was  turned  out  of  jail,  out  at 
Mr.  Thomas'.  Saw  him  every  week  or  so. 
We  were  around  together  some,  once  or  twice 
a  week.  Next  talked  to  him  about  the  kill- 
ing the  spring  after  that,  about  April,  I  sup- 
pose. Said  lie  got  out  all  right,  they  could 
not  prove  anything.     He  was  all  right  then, 


he  supposed.    He  talked  like  be  was  going 
to  leave  the  country.    I  believe  next  con- 
versation was  latter  part  of  summer  or  taXl, 
at  Marshall.    He  said  he  was  all  right;  they 
had  got  no  hold  on  him;  he  was  not  afraid  of 
any  of  them.    Next  talk  was  about  the  first 
of  December.     Wanted  to  know  if  I  had  been 
before  the  grand  jury.     Said  he  thought  they 
were  trying  to  put  it  on  him.     Next  talk  was 
about   the    first   of  January,   last,    at  Mr. 
Thomas'.    Said  he  beard  they  were  working 
on  it  again;  they  had  tried  to  put  it  on  him 
and  had  failed ;  they  had  accused  him  of  pay- 
ing   Cason;    that    was    nobody's    business. 
About  two  weeks  after  that,  I  was  then  talk- 
ing to  him  about  it,  and  he  said  they  were 
working  on  it,  and  he  said  he  was  nut  afraid 
of  them,  though  they  accused  him  of  it,  but 
none  of  them  don't  know  it.     He  had  not 
told  them,  and  was  not  going  to  tell  it.     He 
was  going  to  do  nothing.    I  told  him  he 
need  not  mind  telling  me  unytbing  about  it 
He  BHid  he  saw  Oauldin  over  there  in  the 
field  that  evening,  and  he  thought  Gauldin 
saw  him  when  he  went  down  to  Hudson's 
woods.     He  was  down  there,  squirrel  hunt- 
ing, that  evening.    Along  in  February,  lat- 
ter part  of  January,  or  first  of  February, — 
I  ain't  certain  which, — he  was  talking  about 
it,  and  said  they  had  a  detective  up  there, 
passing  off  as  an  album  peddler.    He  said  be 
did  not  know  him.     I  asked  him  what  sort  of 
a  looking  fellow  he  was.    He  said  he  was  a 
slim,  smooth-faced  fellow.     I  says  I  thought 
I  knew  him.    I  thought  it  was  Mr.  Stipes. 
He  wanted  me  to  promise  to  tell  Stipes,  for 
him,  lie  would  buy  four  albums, — one  for 
himself,  and  one  for  each  of  his  friends;  and 
be  said  he  would  never  sell  any  more.     He 
wanted  to  know  of  me  if  I  would  lend  him 
my  revolver.     He  said  Lowry  was  killed; 
that  he  was  no  account,  and  he  did  not  care. 
If  he  knew  who  was  working  it  up,  he  would 
kill  them  off.     They  need  not  lx>ther  him 
about  it.     I  went  on  to  tell  him, — I  told  him 
I  suppose  they  were  working  on  it;  that  that 
was  that  fellow's  business.    I  guessed  he  was 
a  detective;  and  I  told  him  that  I  knew  that 
fellow, — that  it  was  Stipes.  •  He  said.  weU, 
if  he  came  around  there,  he*would  never  tell 
nothing  that  he  had  done.     He  said,  if  he 
did  kill  him,  he  would  not  tell  it;  he  would 
not  tell  Stipes.    I  said,  '  No;  it  would  not  be 
very  safe  telling  Stipes.'    I  says:   •  That  is 
what  he  is  working  at.'     I  says:    <If  you 
tell  anybody  about  that,  you  had  better  tell 
some  of  your  best  friends.'     He    said   be 
would  not  trust  to  anybody,  much.     I  says, 
•  It  will  be  kind  of  particular  business,  going 
to  troat  it  with  evei^body;'  and  he  talked 
like  it  would.    He  says  to  me,  wanted  to 
know  if  I  thought  it  was  him;  and  I  says, 
•Yes;  Ikindof  thought  it  was  him.'    'Wei],' 
he  said,  •  I  never  denied  it;'  and  I  told  him. 
'  No,  you  never  denied  it  to  me,' — and  he  went 
on  and  told  me  what  he  had  done.     Qtietttun. 
Just  give  his  conversation.   AnatDer.  He  said 
he  hated  to  kill  them.    He  said  he  hated  to 
kill  Mrs.  Lowry.    Rid  talked  like  he  had  been 
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fooling  aronnd  there  right  ainart  with  John's 
woman,  and  John  kind  of  objected  to  it,  and 
WHS  getting  cross,  and  talked  to  his  wife  like 
be  was  going  to  shoot  him  if  he  came  around 
there;  and  he  said  he  thought  he  would  kill 
John,  and  not  hurt  her,  and  he  went  down 
to  the  woods  that  evening  with  the  intention. 
That  be  was  squirrel  hunting,  and  heard 
John  chopping,  and  thought  he  would  go 
down  there,  and  shoot  him,  and  he  went 
down.  John  was  chopping,  and  he  saw 
some  teams  passing  the  road,  and  he  would 
not  kill  him.  He  was  afraid.  He  was  afraid 
be  would  halloo,  and  somebody  would  come 
over,  and  1^  could  not  get  back  to  the  house 
until  they  would  catch  him.  And  he  went 
on  back,  down  the  creek,  and  talked  to  John 
awhile:  and  he  went  back  up  to  the  house, 
and  took  his  gun  back  up,  and  went  past  the 
com-fleld,  where  Gauldin  and  his  son,  Mar- 
tin, were  at  work,  in  the  com-fleld.  He 
took  his  gun  to  the  house,  and  went  out  to 
the  old  shop  of  Mr.  Thomas,  and  got  a  wagon- 
brake  that  was  there,  and  he  thought  he 
would  go  down  there,  and  kill  him ;  that  that 
wonld  make  no  report;  and  he  said  he  went 
down  there.  John  never  laid  his  axe  down, 
and  he  was  afraid  to  get  close  enough  to  hit 
him  with  the  brake.  He  just  walked  down 
tlie  creek;  told  John  he  went  down  and 
killed  8  squirrel,  and  left  his  knife  on  a  log; 
and  be  went  down  to  the  house,  and  talked 
to  John's  wife,  and  fooled  with  her  right 
smart;  and  he  said  John  came  in  after 
awhile.  John  did  not  talk  well.  He  was 
uneasy,  and  out  of  humor;  and  he  stayed 
there  quite  awhile^  and  John  started  to  go 
after  his  cow.  It  was  kind  of  sprinkling 
rain  a  little;  and  he  told  John  he  believed  he 
would  go  home;  and  John  told  him  it  was  no 
use  being  in  a  hurry;  and  he  asked  John  if 
he  would  loan  him  his  gum  coat, — he  did 
not  want  to  get  wet;  and  John  told  him,  as 
soon  as  he  got  his  cow  he  would  lend  him  his 
coat;  and  John  went  after  his  cow;  and  be 
stayed  there,  and  fooled  with  bis  woman 
awhile,  until  he  came  back;  and  he  said  she 
told  bim  John  was  mad  at  him,  and  he  said 
he  told  her  he  was  going  to  kill  John,  and 
she  said  she  did  not  care.  And  John  came 
back,  and  he  stayed  there  awhile;  and  John 
started  out  to  get  a  load  of  wood,  and  he 
started  with  him ;  and  John  went  out  to  the 
fence;  and  John's  axe  was  setting  side  of 
the  fence  or  gate  where  he  went  out.  and  he 
picked  it  up  as  he  went  out.  He  thought  he 
would  just  knock  liim  in  the  head  with  it. 
And  John  asked  bim  what  he  was  going  to 
do  with  it,  and  he  said  he  swore  an  oath,  and 
told  him  be  would  show  him  what  he  was 
going  to  do  with  it:  and  he  said  John  broke 
out  to  the  road.  He  was  in  the  yard,  and 
John  outside.  He  ran  up  to  the  fence,  ahead 
of  John,  to  keep  him  from  going  to  the  road; 
and  Jotin  halted,  and  came  back  into  the 
gate,  where  he  headed  him  off,  and  he  went 
towards  the  l>ani;  and  he  followed  bim  out, 
and  ran  him  close  to  the  barn,  and  there  he 
Caught  up  to  bim,  and  hit  him  with  the  axe. 


and  knocked  him  down;  and  then  he  hit  him 
a  lick  or  two,  and  then  went  back  to  the 
house,  and  told  John's  wife  what  he  had 
done.  He  said  she  did  not  have  any  sense; 
she  commenced  to  halloo,  and  run  out  in  the 
yard,  and  told  him  he  ought  not  to  kill  John; 
they  would  take  her  up  for  having  a  hand  in 
it.  And  he  said  he  hated  to  kill  her,  but  he 
had  to  do  it,  to  keep  her  from  giving  him 
away.  She  hallooed,  and  raised  the'  whole 
neighborhood.  He  liad  to  kill  her,  to  keep 
her  from  giving  him  away.  I  said:  '  It  was 
too  bad  to  kill  the  woman.  John  was  not 
worth  much,  but,'  I  says, '  it  was  mighty  bad 
to  kill  the  woman.'  And  be  says,  then,  it 
was  too  bad ;  he  hated  to  kill  her,  but  It  was 
better  to  kill  her  than  to  be  hung  for  killing 
John;  and  he  says  she  was  hallooing  and  cut- 
ting up,  and  raising  the  whole  neighborhood, 
and  she  would  give  it  away.  I  said:  'Yes; 
I  suppose  she  would  give  it  away,  if  she  was 
hallooing  and  cutting  up,  that  way.'" 

On  cross-examination  the  witness  stated: 
"That  the  defendant  said  he  killed  Mrs. 
Lowry  with  axe;  then  started  to  go  towards 
the  road.  Thought  he  heard  somebody  com- 
ing down  the  hill  out  there,  by  Thomas',  and 
he  whirled,  and  went  back,  and  said  he  gave 
John  one  lick,  as  be  passed  him,  for  fear  he 
was  not  dead,  and  went  down  to  where  we 
crossed  Straddle  creek,  going  to  church,  and 
threw  his  things  in  the  creek,  and  crossed, 
and  went  towards  home,  in  Hudson's  field, 
and  went  on,  close  up  to  corner  of  field,  and 
pulled  off  bis  shirt,  and  threw  it  into  the 
buck  bushes;  said  he  did  that  l)eeause  it  was 
bloody  from  killing  Mrs.  Lowry.  This  con- 
versation about  the  killing  of  the  people  was 
at  John  Thomas'.  I  was  there;  was  taking 
my  revolver  up  to  him,  (Kid  Thomas. )  He  re- 
quested it  of  me;  had  told  me  what  he  was  go- 
ing to  do, — was  going  to  shoot  Stipes.  This 
conversation  took  place  about  fifty  yards,  as 
near  as  I  can  guess,  from  the  house,  at 
Thomas'  front  gate.  It  was  about  the  last 
of  January  or  first  of  February.  We  stood 
there  in  that  conversation,  about  three-quar- 
ters of  an  hour,  as  near  as  I  can  guess,  late 
in  the  evening  about  dark.  Pack  Hulcbison 
was  there.  Pack,  Kid,  and  I  started  to  the 
gate  together,  and  Pack  parted  with  us  at  the 
gate.  0**1  took  dinner  at  Thomas' 
the  day  of  the  confession .  There  was  a  fu- 
neral that  day.  and  dinner  was  lato.  I  never 
was  before  the  grand  jury.  I  knew  there 
was  a  reward  offered-for  the  discovery  of  the 
murderer.  1  was  not  working  for  it  when  I 
told  Rector.  I  went  to  Kector  voluntarily, 
and  began  the  conversation  myself.  I  told 
Stipes  about  the  conversation  the  same  day 
I  told  Rector,  and  an  hour  or  so  aftor.  This 
was  the  first  time  I  had  seen  Stipes  aftor  the 
confession.  *  *  *  I  had  a  talk  with  Bid 
afterwards,  in  jail;  and  he  told  me.  If  I  did 
not  give  him  away,  he  was  all  right.  I  talked 
to  him  as  a  friend.  I  did  not  toll  him  I  had 
told  It  on  him.  I  knew  at  the  time  the  con- 
fession, if  true,  would  hang  him,  if  I  could 
make  it  stick.    I  went  to  ihe  jail  twice,  for 
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the  porpose  of  spying  on  him.  I  was  well 
acquainted  with  John  Lowry  and  his  wife; 
lived  right  by  them.  *  •  •  I  know  John 
Jones.  •  •  •  Don't  remember  having  any 
conversation  with  him  about  the  Lowry  m  or- 
der. I  don't  remember  whether  .Tones  said 
there  was  a  reward  of  82, 100,  and  that  I  said : 
•  It  would  be  a  nice  thing  for  a  young  man  to 
get.'" 

For  the  defense.  Pack  Hutchison  testified 
that  be  saw  Bogle  at  Thomas'  the  Sunday 
that  Mrs.  Arnold  was  buried;  that  he  took 
dinner  there,  and  stayed  about  15  minutes 
after;  ttiat  Bogle  was  standing  out  in  the 
yard,  at  the  wood-pile,  talking  to  Rid  Thomas. 
"He  WHS  out  there  about  15  minutes  when  I 
went  out  there.  He  asked  me  if  I  was  go- 
ing home.  He  got  on  his  horse,  and  started 
borne.  Left  Rid  at  wood-pile.  Bid  did  not 
eome  to  gate.  Don't  think  they  were  out 
over  15  minotes."  John  Jones  testified  that 
some  time  after  March  11,  1887,  going  by 
Lowry's  house  in  a  buggy,  be  had  a  conver- 
sation with  I3ogle  about  the  killing.  "I  told 
him  there  was  reward  of  $2,100  for  the  arrest 
of  Lowry's  murderer,  and  that  it  was  a  pret- 
ty good  thing  for  a  boy  to  get.  He  said  he 
thought  so,  too,  and  said  he  thought  he  could 
find  out  who  did  it."  Ridley  Thomas,  de- 
fendant, testified:  "  Was  born  near  Fairville, 
in  this  oounty,  and  am  24  years  old.  Lived 
with  my  father,  where  he  now  lives,  about 
nineteen  years.  Was  living  with  him  in  Oc- 
tober, 1884.  I  first  heard  of  the  Lowry  mur- 
der on  Monday,  October  13th.  I  was  helping 
my  father  work  the  road,  near  our  house.  I 
think  it  was  abont  2  p.  h.  when  J.  W.  Adams 
told  OS  about  it.  My  father  went  to  Lowry's 
at  once,  and  UAi  me  to  gather  some  com  to 
feed  the  hogs,  which  I  did,  and  then  went  to 
Lowry's  place  myself.  Sun  was  about  two 
hoars  high  when  I  got  there.  Stayed  till 
about  dusk,  and  went  home  with  some  of 
our  women  folks.  I  went  back  to  tlie  Low- 
ry bouse  Tuesday  evening.  On  Saturday 
morning,  October  11th,  I  went  down  on 
Straddle  creek,  due  west  from  our  house,  to 
kill  squirrels.  I  went  from  there  down  the 
creek,  which  is  away  from  the  Lowry  house, 
and  returned  about  dinner-time.  I  caught 
my  mare  about  2  o'clock,  and  went  to  Mar- 
shall. Got  there  about  3,  or  half  past  8, 
o'clock.  Stayed  an  hour  or  two,  and  started 
home.  Went  by  my  sister's,  Mrs.  Sam 
Short's.  Think  it  was  about  5  o'clock  when 
I  got  there.  My  sister  and  my  sister-in-law, 
Mrs.  Qeorge  Thomas,  were  there.  I  ate  sup- 
per, and  stayed  but  a  short  time.  I  remem- 
ber seeing  my  mother,  while  in  town,  on 
north  side  of  square.  I  bought  some  news- 
pa{>ers  at  Franklin's  book -store,  the  poat-of- 
fice  room,  and  had  them  with  me  at  Short's, 
and  took  them  home.  Went  directly  home 
from  Short's.  It  rained  on  me  going  home, 
and  part  of  the  time  I  went  in  a  lope.  I  got 
home,  turned  my  horse  loose;  and  think,  as 
1  went  to  the  house,  I  fed  some  pigs.  Went 
in  house  on  the  east  side,  into  the  dining- 
room.    All  the  family,  except  father,  John 


Thomas,  were  there.  I  stayed  th-re  shout 
fifteen  or  twenty  minutes.  Pulled  off  my 
coat  and  boots,  and  went  up-stairs,  to  my 
room.  One  of  my  sisters  came  up  and  ko^ 
the  lamp;  and,  before  that,  came  up  and  got 
a  paper.  From  that  time  until  the  following 
Thursday  I  was  at  home,  except  went  to  Sun- 
day-school on  Sunday,  and  eat  'I'nner  at 
Adams'  about  noon.  From  there  I  went 
home.  Chat  Laoey  and  my  brother  was  there, 
and  may  be  George  Fisher.  I  think  I  bor- 
rowed Ghat  Lacey's  knife.  •  He  went  off,  and 
forgot  it.  I  went  over  to  Bill  Fellows'  that 
evening,  and  then  to  Union  church,  thinking 
there  would  be  singing  there,  bu^  there  was 
not.  I  then  went  up  to  Bill  Fellows,  and 
stayed  half  an  liour.  Mrs.  Adams  came  up, 
and  we  talked  awhile;  and  I  then  went  hom<'. 
[He  gave  what  he  did  Monday,  and  part  of 
Tuesday.]  Tuesday,  I  gathered  some  apples. 
Wednesday  evening  commenced  work  on  the 
fenee,  near  the  orchard.  Thursday,  saw 
Cason  and  Bartlett  there.  I  was  down  on 
my  knees,  digging  post-holes.  Mr.  Oison 
walked  up  to  within  two  or  three  feet  of  me; 
put  his  arm  on  the  top  rail  of  fence,  and  raU 
broke  off.  He  spoke  to  me,  and  asked  bow  I 
was  getting  along.  He  asked  me  to  get  over 
the  fence;  he  wanted  to  talk  to  me.  Said  be 
was  working  up  that  murder  case,  and  asked 
me  where  I  was.  I  told  him  where  I  was, — 
the  same  that  I  have  told  here.  He  got  np, 
and  went  off,  and  told  me,  if  I  heard  any- 
thing, to  let  him  know.  I  told  him  I  would. 
Friday  morning  I  was  still  at  work,  when 
they  came  out  again.  Cason  asked  me  to  go 
with  them  to  Straddle  creek,  and  show  him 
some  tracks.  We  went  to  the  springs  and 
got  a  drink,  and  sat  down  to  rest  awhile. 
All  three  of  us  sat  down.  He  said  he  bad 
a  warrant  for  me.  He  would  not  let  me 
see  it.  He  said  he  had  to  take  me  to  Mar- 
shall. I  wanted  to  go  home,  and  change  my 
clothes;  but  he  said  my  clothes  were  good 
enough.  I  came  to  town  with  him.  He 
turn^  me  loose  down  by  Robertson's  sta- 
ble, north-west  of  the  court-house,  and  told 
me  he  would  not  put  me  in  jail,  and  that  1 
had  better  skip;  I  might  get  into  trouble. 
I  then  went  to  Qower's  restaurant.  I  saw 
Mr.  GauMin  in  the  center  of  the  street.  Ca- 
son come  right  up  behind  me.  I  don't  know 
where  Bartlett  went.  I  stayed  In  town 
the  most  of  the  evening.  I  left  about  an 
hour,  by  sun.  Ctoon  and  Bartlett,  John 
Patterson,  and  a  little  fellow  called  Wood- 
son, went  with  me.  I  went  back  home.  I 
don't  know  where  Cason  and  Bartlett  went 
from  there.  Cason  wanted  to  look  at  my 
clothes.  He  looked  a£  all  of  them,  and  said 
he  could  see  nothing  wrongTvlth  them.  He 
said  he  would  give  me  from  then  until  the 
next  day,  at  4  o'clock  p.  m.,  to  get  away. 
The  next  evening,  Saturday,  he  brought  me 
to  town,  and  put  me  in  jail.  I  stay^  there 
about  six  weeks.  Bartlett  asked  me  for  my 
knife.  The  knife  I  gave  him  was  Chat 
Lacey's.  I  had  a  knife  of  my  own,  bat  not 
with  me.    I  nsed  it  Saturday  morning,  down 
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at  Qaoldin's  pasture,  where  I  MUed  the  first 
sqiiirrd.    I  left  it  there.    I  took  it  out,  where 
I  flnt  shot  the  stjuirrel,  to  cut  a  stick  to  put 
tbroagh  the  squirrel's  bind   1^^.     I  gave 
Chat  Laoey's  knife  back  to  him  some  time 
after  I  was  released.    It  was  a  black-handled 
knife,  and  had  two  blades.    I  knew  Andrew 
Bogle.    I  bare  known  him  five  or  six  or 
seven  years.    At  the  time  of  the  killing,  he 
worked  at  Hugh  Cbrisman's.     I  saw  him  at 
different  places.    I  saw  him  at  my  father's 
iHMise.    I  used  to  see  him  there  often.    In 
DecNobar,  1887, 1  saw  him  in  Marshall.    I 
■aw  him  Christmas  night,  at  oar  bouse.    We 
talked  about  Mr.  btipes.    He  asked  me  if  I 
knew  Mr.  Stipes.     I  told  him  1  did  not.    He 
asked  me  if  I  bad  seen  an  album  peddler  up 
there.    He  told  me  be  was  a  mean  man.  and 
to  bare  nothing  to  do  with  him.    I  remem- 
bfr  the  d^y  Mrs.  Arnold  was  buried.  I  know 
it  was  on  Sunday.    I  saw  Bogle  that  day.   I 
bad  a  conversation  with  him  between  the 
boose  and  gate.    We  talked  about  ten  min- 
utes. I  suppose.     He  told  me  he  bad  loft  a  re- 
volver there.  He  said  Dick  Hickman,  Qeorge 
Standard,  and  Horace  Stipes  were  coming  up 
there^  to  string  me  up.    I  bold  him  I  bad  done 
nothing.    I  got  the  revolrer,  and  put  it  in 
the  kitchen.    I  did  not  tell  Bogle  In  any  oon- 
versation  that  I  kUled  John  JiOwry  and  wife. 
I  never  at  any  time  told  him  so.    I  knew 
John  Lowry.    I  may  haTe  known  him  a  year. 
I  was  not  acquainted  with  Lowry's  wife.    I 
was  never  in  Lowry's  bouse.    I  bad  never 
seen  her,  except  at  a  distance,  before  the  kill- 
ing.   I  liad  never  been  nearer  the  house  than 
the  fence.    I  saw  the  wagon-brake  that  John 
Cason  bad.    I  had  nevei-  seen  it  before.    I 
never  saw  the  axe.     I  did  not  kill  John  Low- 
ry.   I  did  not  kill  bis  wife.    Cron-Eaiam- 
itud.    About  a  week   before  tlie  kiiliag  I 
went  to  Lowry's,  to  borrow  some  cape  from 
John  Lowry.    Ed  Oanldin  and  myself  and 
somebody  ejse  went  hunting  either  Thurs- 
day or  Friday.     We  did  not  go  nearer  Low- 
ry's than  about  100  yards.    I  don't  think, 
wb;>n  I  went  after  the  caps,  I  was  by  myself. 
The  last  time  I  saw  Mrs.  Lowry — I  supposed 
it  to  be  her — was  one  day  tliat  week.    I  don't 
know  what  day.    I  saw  a  woman  in  front  of 
the  house.    I  supposed  it  to  be  Mrs.  Lowry 
by  lier  being  with  lier  husband.    I  Saw  her 
carrying  water  from  the  spring  once,  when 
we  were  cutting  wheat;  that  is,  I  supposed 
it  to  be  her.    I  was  never  introduced  to  her, 
I  never  spoke  to  her.    The  knife  I  left  in  the 
woods  on  Saturday  I  carried  two  or  three 
years,  and  traded  it  to  my  youngest  brother. 
Wbea  I  got  home  from  town,  on  Saturday 
evening,  I  don't  remember  who  was  tbi're, 
but  the  family.     I  don't  remember  whether 
father  was  at  home  or  not.     I  think  one  of 
Mr.  Short's  cliildren  was  out  there.     I  think 
they  were  in  the  dining-room  when  I  got 
home.     I  think  my  brother  and  sister  had 
just  got  up  from  the  table. " 

The  evidence  of  the  defendant  as  to  his 
whereabouts  on  the  evening  of  the  murder 
was  corroborated  by  bis  fatlier  and  iiiotber. 


by  bis  married  sister,  Mrs.  Short,  by  Mrs. 
George  Tfaoman,  and  by  his  sister,  Miss  Lota 
Thomas.  On  the  cross-examination  of  Miss 
Lota  Thomas,  she  was  asked  whether  she 
was  a  witness  before  the  grand  jury  in  Sep- 
tember, 1887,  and  answered  that  she  was. 
"^QaMtion.  Was  your  testimony  written  do  wn, 
and  did  you  not  sign  it?  Answer.  I  don't 
know.  Q.  (Here  witness  was  handed  a  writ- 
ten statement,  and  asked, '  Is  this  your  signa* 
ture?')  A.  Yes.  ^.  Wasthis  written  state- 
ment read  over  to  you,  before  you  signed  it, 
by  Mr.  Bainey?  A.  1  don't  recollect  that  it 
was.  Q.  la  that  your  statement?  Read  It 
over,  and  answer.    A.  I  can't  read  it. " 

In  rebuttal,  the  state  introdnced  two  wit- 
nesses, (one  of  whom  was  Mr.  Bainey,)  wh» 
were  memben  ot,  and  present  at  her  exam- 
ination before,  the  grand  jury,  in  September* 
1887,  who  testified  that  Miss  Lota  was  a  wiU 
ness  before  ttiat  grand  jury,  that  she  testified* 
and  that  her  evidence  was  written  down  by 
the  juror,  Mr.  Bainey,  who  testified  that  b» 
wrote  the  statement  shown  the  witness,  thai 
slie  signed  it,  that  he  wrote  it  down  as  sh» 
gave  it,  and  it  was  read  over  to  her  in  tb» 
presence  ot  the  grand  jury,  and  that  she 
signed  it,  at  tbe  request  of  the  foreman;  hot 
he  eould  not  remember  what  she  testified  to» 
or  whether  she  was  asked  if  it  was  her  state- 
ment. Over  the  objection  of  the  defendant* 
the  state  was  permitted  to  read  this  writtea 
statement  to  tbe  Jury. 

All  tbe  possible  grounds  upon  which  this 
case  could  be  reversed  are  urged  in  the  brief 
of  counsel,  and  they  will  be  noticed  in  tbe  or- 
der presented. 

1.  it  is  claimed  that  the  indictment  is  in- 
sufficient, in  that  it  fails  to  charge  that  the 
homicidal  act  was  done  feloniously,  and  U> 
state  who  did  it.  in  respect  of  the  defect 
siiggeflted,  the  two  counts  are  tbe  same,  and 
appear  in  the  following  language  of  the  first 
count:  "TkM  grand  jurors,  &c.,  on  their 
oaths,  present  that  Ridley  Thomas,  on  the 
eleventh  day  of  October,  1884,  at  the  county 
of  Saline  and  state  of  Missouri,  in  and  upon 
one  John  Lowrey.tben  and  there  being,  felo- 
niously, willfully,  deliberately,  premeditated- 
ly,  and  of  his  malice  aforethought,  did  make 
an  assault  with  certain  deadly  and  dangerous 
weapons,  to-wit,  a  oertain  axe,  a  certain 
knife,  aiid  a  oertain  piece  of  Iran  rod,  three 
feet  long  and  of  the  weight  of  eight  pounds, 
which  said  axe,  knife,  and  iron  rod,  he.  tbe 
said  Bidley  Thomas,  then  and  there  bad  and 
held  in  his  hands,  him,  the  said  John  Lowery* 
feloniously,  willfully,  deliberately,  premedi- 
tatedly,  and  of  bis  malice  aforethought,  did 
strike,  out,  crush,  penetrate,  and  mangle  ia 
and  upon  tbe  body  of  him,  tbe  said  John  Low- 
ery,  giving  and  inflicting  then  and  there* 
with  tbe  said  axe,  knife,  and  iron  rod  afore- 
said, by  tbe  means  of  the  striking,  cutting* 
crushing,  penetrating,  and  mangling  as  afor». 
said,  two  mortal  wounds,"  etc.  It  will  be 
observed  that  by  the  insertion  of  the  word 
"and"  between  tbe  words  "bands"  and 
"him"  the  whole  point  of  this  criticism  dia- 
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appears;  and,  even  withoat  tbe  eon  junction, 
the  defendant  in  clearly  charged  wltb  baying 
done  the  homicidal  act,  and  that  be  did  it  fe- 
lonioaslj.  There  was  no  demurrer  or  motion 
to  quash  in  this  case;  and  such  an  omission 
cannot  be  held  to  be  such  an  one  as  tended 
"to  the  prejudice  of  the  substantiiU  rights  of 
the  defendant  upon  the  merits."  Bev.  St. 
1879,  J  1821. 

2.  The  deflnition  of  malice  in  the  first  in- 
struction given  for  the  state  has  been  fre- 
quently approved  by  this  court.  State  v. 
Tliomas,  78  Mo.  327;  State  v.  Diclison,  Id. 
488.  Tbe  only  difFerence  between  the  two 
counts  in  tbe  indictment  was  that  the  first 
stated  tbe  implements  with  which  tbe  homi- 
cide was  committed,  the  second  stated  they 
were  unknown.  There  was  no  necessity  for 
an  instruction  on  each  count,  or  for  discrim- 
inating between  them  in  the  one  drawn  and 
given  by  the  court.  State  v.  Hollenscheit,  61 
Mo.  302.  The  objections  urged  to  the  fourth 
and  llftb  instructions  for  tbe  state  are  with- 
out merit,  and  are  simply  hypercritical.  The 
refusal  of  the  court  to  give  instruction  No.  9 
for  the  defendant  cannot  l>e  made  ground  for 
reversal  in  this  case,  in  which  the  court  gave 
other  instructions  properly  embodying  the 
law  upon  the  question  of  reasonable  doubt. 

8.  The  evidence  of  the  finding  of  a  bloody 
handkerchief  near  a  road  about  a  quarter  at 
a  mile  north-west  of  the  Thomas  home,  a 
week  after  tbe  murder,  and  of  a  pair  of  rot- 
ten drawers  and  overalls  about  a  quarter  of 
a  mile  south-east  of  the  Thomas  bouse,  nearly 
two  years  after,  to  the  admission  of  which  de- 
fendant objected  and  excepted,  was  irrele- 
vant, and  of  no  probative  force.  There  is  no 
evidence  in  the  case  tending  to  show  any  con- 
nection whatever  between  tbe  defendant  and 
these  isolated  and  remote  facts,  or  with  tbe 
articles  found;  and  tbe  defendant's  objec- 
tions to  this  testimony  ought  to  have  been 
sustained.  It  has  frequently  been  held  by 
this  court,  in  criminal  cases,  that  the  admis- 
sion of  improper  testimony  will  not  be  cured 
by  an  instruction  for  its  exclusion.  State  v. 
Mix.  15  Mo.  153;  State  v.  Wolff,  Id.  168; 
State  v.  Schneider,  35  Mo.  583;  State  v.  Mar- 
shall, 86  Mo.  400;  State  v.  Daubert,  42  Mo. 
242.  And  it  follows  that  evidence,  the  rele- 
vancy of  which  is  not  apparent,  and  which 
may  be  prejudicial  to  the  defendant,  cannot 
be  admitted,  even  upon  the  understanding 
that,  unless  the  party  tendering  it  produces 
other  testimony  which  would  make  it  compe- 
tent, it  may  be  excluded.  The  trial  courts 
are,  however,  invested  with  a  large  discre- 
tion in  regard  to  the  order  of  proof;  and,  if 
evidence  is  offered,  tbe  competency  and  rele- 
vancy of  which  are  not  apparent,  and  for  that 
reason  it  be  objected  to,  but  which  is  of  such 
a  nature  that  it  may  be  rendered  competent 
or  relevant  by  other  testimony,  the  proper 
course  to  pursue  is  not  to  admit  such  testi- 
mony until  such  competency  or  relevancy  is 
disclosed  by  the  subsequent  evidence.  If 
this  course  had  been  pursued  it  would  have 
been  readily  seen,  when  the  other  evidence  in 


this  case  was  all  In,  that  these  facts  did  not 
tend  to  prove  the  offense,  or  to  connect  de- 
fendant with  it,  and  the  evidence  would 
doubtless  never  have  gone  to  tbe  jury.  There 
was  not,  however,  even  an  effort  made  to  ob- 
viate any  prejudicial  impression  this  irrele- 
vant evidence  may  have  made  by  an  instruc- 
tion to  the  jury  to  disregard  It,  at  any  stage 
of  the  trial. 

4.  The  admission  of  the  minutes  of  tbe 
purported  evidence  of  the  witness  Lota 
Thomas  before  the  grand  jury,  written  by  one 
of  the  grand  jurors,  and  which  she  signed  at 
the  request  of  the  foreman,  was  error.  Tbe 
ancient  rule  excluding  the  evidence  of  a  grand 
juror  as  to  any  matter  that  transpired  in  the 
jury-room,  while  the  grand  jury  was  in  secret 
session,  in  the  discharge  of  itsduties,  founded 
upon  considerations  of  public  policy,  tbe  nat- 
ure of  tbe  tribunal,  and  a  tender  regard  for 
a  juror's  conscience,  has  been  much  relaxed 
in  modem  practice  in  those  states  in  which 
the  limitations  upon  such  disclosures  are 
measured  only  by  the  oath  of  secrecy  which 
the  grand  juror  is  required  to  take,  notable 
illustrations  of  which  will  be  found  in  tbe  fol- 
lowing cases,  as  well  as  cogent  reasons  there- 
for: Com.  y.  Hill.  11  Cusb.  137;  Ck>m.  v. 
Mead,  12  Gray,  167;  Gordon  v.  Ck>m.,  92  Pa. 
St.  216;  State  v.  Broughton,?  Ired.96;  Bor- 
dick  V.  Hunt.  43  Ind.  381;  Bressler  v.  People. 
117  111.  422, 8  N.  E.  Bep.  62,— to  which  many 
others  might  be  added.  In  this  stale  the  mat- 
ter is  regulated  by  statute.  Section  1774,  Kev. 
St  1879,  prescribes  the  oath  which  a  grand 
juror  is  required  to  take,  which  is  in  tbe  usual 
and  ancient  form.  Section  1793  provides 
that  "no  grand  jnror  shall  disclose  any  evi- 
dence given  before  the  grand  jury,  nor  the 
name  of  any  witness  who  appeared  before 
them,  except  when  lawfully  required  to  tes- 
tify, as  a  witness,  in  relation  thereto."  Sec- 
tion 1791.  that  "members  of  the  grand  jury 
may  be  required  by  any  court  to  testify 
whether  the  testimony  of  a  witness  examined 
before  such  jury  is  consistent  with  or  differ- 
ent from  the  evidence  given  by  such  witness 
before  such  court;  and  they  may  also  be  re- 
quired to  disclose  the  testimony  given  before 
them  by  any  person,  upon  a  complaint 
against  such  person  for  perjury,  upon  his  trial 
for  such  offense."  The  evil  sought  to  be 
remedied  by  this  legislation  was  the  im- 
munity which  witnesses  might  enjoy,  under 
the  old  rule,  from  prosecution  for  perjury  for 
swearing  falsely  before  the  grand  jury,  and 
t.-om  the  discredit  which  would  follow  upon 
the  deliverance  on  trial  in  open  court  of  evi- 
dence different  from  that  delivered  under  oath 
before  the  grand  jury.  In  other  words,  to 
remove,  as  far  as  was  consistent  with  public 
policy,  the  temptation  to  false  swearing  be- 
fore tbe  grand  jury.  Under  this  statute  it 
was  held  in  Tindle  v.  Nichols,  20  Mo.  326,  in 
an  action  for  slander  for  a  charge  of  false 
swearing  by  plaintiff's  wife  before  thegrsnd 
jury,  that  a  (;rand  juror  could  not  be  per- 
mitted to  testify  what  the  wife  testified  to  be- 
fore tbe  grand  jury;  and  in  Beam  v.  Link,  27 
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llo.  261.  which  was  an  action  for  malicious 
prosecution.  It  was  held  that  a  grand  jaror 
could  not  be  permitted  to  testify  that  defend- 
ants went  before  the  grand  Jary  and  testifled 
as  witnesses.  In  this  case,  Judge  Scott, 
citing  the  former  case,  says:  "This  opinion 
is  founded  on  the  statute;  and  the  statute  it- 
self has  its  origin  in  principles  of  the  common 
law.  Grand  juries  are  now,  and  haveal ways 
been,  sworn  to  secrecy.  This  oath  restrained 
them  from  disclosing  the  ev4dence  given  be- 
fore them.  The  cleric  of  the  grand  inquest 
could  not  be  sworn  as  a  witness  in  regard  to 
matters  that  transpired  beforn  it.  These  con- 
siderations show  ttiat  there  is  no  reason  in 
law  for  rehixlng  the  force  of  the  statute  in  re- 
lation to  this  subject."  And  in  the  former 
ease  it  was  said:  "These  provisions  of  our 
statute  concerning  secrecy  of  grand  juiors 
hare  their  origin  in  the  common  law.  Any 
person  who  may  be  present  on  the  occasion  is 
boimd  not  to  disclose  what  may  transpire; 
and  the  jurors  themselves  are,  by  the  terms 
of  their  oath,  laid  under  the  same  obliga- 
tions." The  extent  to  which  those  common- 
law  rules  of  exclusion  have  been  relaxed  is  to 
be  measured  by  the  terras  of  the  statute,  and 
extends  only  so  far  as  (1)  to  permit  a  grand 
juror  who  has  heard  a  witness  testify  bisfore 
the  grand  jury  to  give  evidence  of  what  that 
witness  testifled  to,  upon  a  complaint  against 
tach  witness  for  having  committed  perjury 
in  such  testimony,  or  upon  his  trial  for  such 
perjury;  and  (2)  when  a  witness  who  has  tes- 
tified before  the  grand  jury  is  being  examined 
in  the  trial  court  in  regard  to  the  same  mat- 
ter, and  has  testifled  thereto,  and  it  is  sought 
to  impeach  his  evidence,  after  laying  a  proper 
foundation  therefor,  by  showing  that  he  tes- 
tified (lifrerpntly  before  the  grand  jury.  In 
order  that  it  may  l>e  determined  whether  the 
evidence  given  l>efore  such  jury  is  consistent 
with  or  different  from  that  given  by  such  wit- 
ness l>efore  such  court,  a  grand  Juror  may  be 
required  as  a  witness,  on  oath,  to  disclose  the 
testimony  given  by  such  witness  before  the 
grand  jury.  The  grand  juror  cannot  be  made 
Uie  jadge  as  to  whether  the  testimony  of  such 
witness  is  consistent  or  indonsistent.  He 
can  only  testify  as  to  what  the  evidence  of 
the  witness  was  before  the  grand  jury.  It  is 
for  the  traverse  jury  to  determine  the  ques- 
tion of  consistency  or  inconsistency,  and  give 
credit  accordingly.  And.  when  the  testimony 
is  thus  disclos^  under  the  solemn  sanction 
of  the  juror's  oath,  according  to  tlie  best  of 
his  recollection,  that  recollection  may  be 
tested  by  cross-ej^amination.  The  minutes 
of  the  evidence  kept  by  one  of  their  number, 
unsanctioned  by  the  oath  of  anybody,  cannot 
be  made  a  substitute  for  this  fair,  just,  and 
orderly  way  of  getting  at  the  evidence  ttiat 
was  actually  given  t^efore  the  grand  jury, 
While  the  statute  permits  "every  grand  jury 
to  appoint  one  of  their  number  to  be  clerk 
thereof,  to  preserve  minutes  of  their  pro- 
ceedings, and  of  the  evidence  given  before 
tbem,  which  minutes  shall  be  given  to  the 
prosecuting    attorney,"    (section  1780,)    it 


baa  nowhere  authorized  the  admission  of 
these  minutes  as  evidence  anywhere,  or  for 
any  purpose.  They  are  not  required  to  be 
signed,  and  are  not  sworn  to  by  anybody. 
They  are  not  the  statement,  deposition,  or  af- 
fidavit of  the  witness,  but  simply  a  memoran- 
dum by  which,  perhaps,  a  grand  juror's  mem- 
ory might  be  refreshed,  but  upon  which  could 
not  be  shifted  the  responsibility  of  the  juror's 
oath  as  to  what  the  witness  did  actually  tes- 
tify to.  The  juror  who  wrote  the  minutes  in 
this  case  could  not  swear  to  what  the  witness 
testifled  to  before  the  grand  jury,  and  does  not 
know  whether  she  was  ever  asked  whether 
it  was  her  statement  when  it  was  read  to  her. 
She  signed  it  because  the  foreman  told  her  to. 
He  had  no  authority  to  require  her  signature. 
It  was  simply  the  ex  parte,  unsworn  minute 
of  the  juror  who  wrote  it,  of  what  he  thought 
at  the  time  was  the  substance  of  her  testi- 
mony, but  which  he  could  not  verify  by  his 
oath,  when  called  upon  to  testify.  In  Iowa, 
where,  under  the  statute,  a  grand  juror  may 
be  permitted  to  disclose  the  evidence  of  a 
witness  before  the  grand  jury,  under  the 
same  circumstances  as  with  ns,  it  was  ruled 
that  the  minutes  of  such  witness'  testimony 
are  i  nadmissible.  In  State  T.  Hayden,  45  Iowa, 
11,  the  learned  judge  delivering  the  opinion 
remarked.  "It  is  the  duty  of  the  clerk  of  the 
grand  jury  to  take  and  preserve  the  minutes 
of  the  proceedings,  and  of  the  evidence  given 
before  it.  *  *  *  The  witness  is  in  no 
way  connected  with  the  act  of  taking  these 
minutes  of  his  testimony.  They  are  not  re- 
quired to  be  read  over  to  him,  nor  to  be 
signed  by  him.  Unlike  a  deposition  or  affi- 
davit, they  do  not  purport  to  gi  ve  statements 
of  facto  in  full,  but  are  what  the  law  requires, 
— mere  minutes.  They  are  often  taken  down 
by  persons  wholly  inexperienced  in  reducing 
the  language  of  others  to  writing.  A  long 
experience  upon  the  district  bench  has  en- 
abled the  writer  hereof  to  observe  that  the 
evidence  token  before  grand  juries  is  often  of 
the  most  indeflnite  and  uncertoin  character, 
and.  If  used  as  the  means  of  impeaching  wit- 
nesses, would  lead  to  the  grossest  injustice  to 
witnesses,  and  tend  to  defeat  a  proper  admin- 
istration of  justice. "  The  question  of  the  ad- 
missibility of  such  minutes  as  evidence  has 
never  been  passed  upon  by  this  court,  for  tlie 
reason,  perhaps,  that  until  recently  the  idea 
of  the  competency  of  such  evidence,  under 
the  statutes  of  this  stote,  never  suggested  it- 
self to  the  mind  of  the  profession.  In  Stote 
V.  Matthews,  88  Mo.  121,  in  which  the  ques- 
tion was  suggested,  the  minutes  were  not 
read,  and  the  court  held  that  the  defendant 
was  not  injured  by  the  use  made  of  them  by 
ttie  prosecuting  attorney,  for  the  purpose  of 
cross-exam  i  nation .  In  Stote  v.  West,  95  Mo. 
139,  8  S.  W.  Rep.  354,  the  incompetency  of 
such  evidence  was  urged  in  the  brief  of  coun- 
sel, but  the  question,  not  having  l>een  prop- 
erly saved  for  review,  was  not  considered  on 
appeal  by  this  court. 

The  error  of  the  court  in  admitting  the  im- 
proper  testimony  mentioned,  particularly  the 
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last,  must  b&ye  tended  to  prejudice  the  de- 
fendant's case.  The  strength  of  the  state's 
case  rested  almost  wholly  upon  the  extraju- 
dicial confessions  and  admissions  of  the  de- 
fendant, as  testified  to  by  two  witnesses. 
Under  our  practice,  the  court  can  iostroct 
the  jury  only  upon  questions  of  law  arising  in 
the  case.  The  jury  are  the  exclusive  judges 
of  the  weight  of  the  evidence  and  the  credi- 
bility of  the  w  itneases.  It  would  be  error  for 
the  court  to  comment  on  the  evidence,  and  a 
cautionary  instruction  warning  the  jury  of 
the  intrinsic  infirmities  of  this  class  of  evi- 
denoe  would  have  been  beyond  its  province. 
It  was  therefore  of  the  last  importance  that 
against  such  evidence  the  defendant  should 
have  the  full  beuefiit  of  all  the  protection  the 
law  throws  around  him.  and  the  witnesses  in 
his  behalf.  To  meet  it,  in  this  case,  he  un- 
dertook to  establish  an  alibi.  His  salvation, 
in  a  measure,  depended  upon  the  success  of 
this  defense.  By  the  introduction  of  these 
minutes,  the  state  songlit  to  break  down  the 
evidence  of  one  of  the  most  important  wit- 
nesses by  whom  it  was  proven.  The  defense 
was  broken  down;  and  who  can  say  that  it 
was  not  by  the  force  of  this  illegal  evidence? 
For  s uch  prej  udicial  error  the  judjgment  ought 
and  must  be  reversed,  and  the  cause  remanded 
for  new  trial.  It  is  aceoidingly  so  ordered. 
All  concur;  Barolat.  J.,  in  the  result.  . 


WiNTEHS  0.  Kansas  Cmr  Cable  Rt.  Co. 

(.Supreme  Court  of  Miasouri.    Deo.  21, 1889.) 

CaBIiB-KOADB— ISJUBIES    TO    PERSONS  ON  TbACK— 

Children— IxinrrEB  Neoliobncb. 

1.  Where  it  appears  that  the  gripman  on  a  ca- 
ble-car saw,  as  he  was  about  to  pass  around  a  curve 
at  the  intersection  of  two  streets,  a  young  child 
near  the  lamp-post,  but,  seeing  that  the  track  was 
dear,  went  on,  looking  to  neither  side  until  within 
about  a  foot  of  the  child,  who  had,  according  to 
other  witnesses,  toddled,  at  a  child's  rate,  to  the 
track,  when  he  was  unable  to  stop  the  car  to  avoid 
running  over  the  child,  there  is  endence  to  sustain 
a  verdict  against  the  company. 

2.  Defendant  cannot  object  for  the  flrst  time 
on  appeal  that  there  is  no  evidence  that  it  was  op- 
erating the  road,  where  its  answer  alleges  that 
plaintiff  was  allowed  "to  get  in  front  of  defend- 
ant's car"  by  the  negligence  of  its  mother. 

8.  In  an  action  by  a  child  for  personal  injuilea, 
negligence  of  its  mother  in  allowing  it  to  go  upon 
the  street  accompanied  only  by  its  young  sister  is 
no  defense. 

4.  Negligence  of  his  sister,  10  years  old,  in  al- 
lowing plaintiff,  8  years  old,  wtiom  she  was  accom- 
panying, to  get  in  front  of  defendant's  cable-car, 
will  not  defeat  his  action. 

Appeal  from  oircoit  court,  Jackson  ooun^ 
ty;  T0BMEB  A.  Gill,  Judge. 

Action  by  William  Winters,  by  bis  next 
friend,  O.  B.  Stevens,  against  the  Kansas 
City  Cable  Railway  Company,  to  recover  for 
personal  injuries.  Defendant  appeals  from 
judgment  in  favor  of  plaintiff. 

Johnson  <&  Lucat,  for  appellant.  Jewell  <£ 
Thompson,  for  respondent. 

Black,  J.  One  of  the  defendant's  cable- 
cars  ran  upon  the  plaintiff,  a  boy  three  years 
of  age,  at  the  crossing  of  Ninth  street  and 


Orand  avenoe,  in  the  d^  of  Kansas,  enub' 
ing  one  of  Iiis  legs  so  that  amputation  be- 
came necessary.  Uenoe  this  sait  by  his  next 
friend  for  damages. 

The  refusal  of  the  court  to  give  defendant% 
instmetion,  in  the  nature  of  a  demurrer  to 
the  evidence,  makes  it  necessary  to  set  oat 
the  substance  of  the  eridence  on  the  one  tide 
and  the  other.  Ninth  street  runs  east  and 
west,  and  Orand  avenue  north  and  south. 
The  train  of  cars  was  going  east  on  Ninth 
8ti«et,  and  thenoe  around  the  curve,  at  the 
crossing  of  tlie  two  streets,  and  north  on 
Orand  avenue.  The  acddsnt  occurred  just 
as  the  front  or  grip  car  passed  around  and 
cleared  the  cnrve.  The  car.  in  approaching 
the  curve,  ascended  a  grade,  but  the  surface 
of  the  streets  at  the  crossing  could  he  seen  by 
the  gripman  for  100  or  more  feet  before  be 
reached  it.  There  were  no  obstrnctions  on 
the  streets.  The  grip-ear  was  open  at  both 
ends,  but  closed  at  the  aides  for  a  apace  of 
about  two  feet  from  the  floor,  and  above  that 
there  were  glass  windows.  The  gripman's 
position  placed  him  in  the  middle  of  the  car. 
The  boy  and  his  sister,  10  years  of  age,  went 
to  a  building,  about  a  blo<^  distant  from  the 
crossing,  by  permission  of  their  mother,  to 
gatiier  kindling  wood.  Sba  lived  close  to  the 
same  places  and  says  she  let  them  go  because 
she  was  not  able  to  buy  kindling.  Tlie  chil- 
dren crossed  over  the  tracks  txwa  the  south 
to  the  noi-th  side  of  Ninth  street,  and  thence 
went  east  on  the  sidewalk  to  Grand  avenucv 
and  thenoe  eastward  across  that  street  to- 
wards their  home.  The  car  ran  against  the 
boy  at  a  point  abont  35  or  87  feet  east  of  the 
west  curb  of  Grand  avenue.  Of  two  wit- 
nesses, who  were  nearly  a  block  distant,  one 
of  them  testified:  "When  I  first  saw  the  boy 
he  was  three  or  four  feet  ftom  the  lamp-post 
at  the  north-west  comer  of  the  streets.  He 
ran  straight  from  that  point  until  the  car 
hit  him.  It  did  not  seem  to  last  longer  than 
the  snap  of  the  finger. "  The  other  witness 
says:  "  The  boy  was  trying  tocroos  the  street. 
There  was  a  little  girl  ahead  of  him.  The  last 
I  saw  of  her  she  was  going."  Mr.  Vincent, 
who  was  20  or  30  feet  distant,  says  he  first 
saw  the  boy  when  near  the  west  track;  that 
he  heard  some  one  having  a  child's  voice  call, 
but  did  not  see  the  little  girl  until  after  the 
ear  struck  the  boy.  This  witness,  and 
another  person  who  was  in  the  car,  and  saw 
the  boy  when  within  two  feet  of  the  car, say 
he  was  toddling  along,  about  as  a  boy  of  his 
age  would  move.  Other  evidence  ahows  that 
the  gripman  was  lotAing  to  the  front;  that 
his  attention  was  called  to  the  presence  of 
the  hoy,  but  too  late  to  enable  him  to  stop 
the  car  in  time  to  avoid  the  injury.  Mr. 
Davis  testifieil  for  the  defendant:  "I  was  on 
the  north  side  of  the  grip-car,  about  three 
seats  from  the  front.  I  saw  the  girl  and  boy 
starting  over  the  crossing.  Just  as  vsswnag 
up  on  top  of  the  hill  the  girl  stopped,  snd 
turned  her  head  and  looked  at  us.  As  the 
grip-car  came  around  the  curve,  she  ran  back 
screaming,  and  threw  up  her  hands,  leaving 
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the  child  by  hiitiself.  He  went  in  front  of 
the  train.  At  the  time  tbe  girl  tamed  and 
tan  back  she  was  three  or  four  feet  from  the 
track.  The  gripman  then  had  no  time  to 
etop  tbe  ear.  I  first  saw  the  child  when 
about  one  stepfrom  tbe  sidewalk.  He  had  a 
pail  or  little  bundle  in  his  hand."  The  grip- 
noan  teatlfled:  "I  saw  the  child  just  as  I  was 
about  to  strike  it.  It  was  not  more  than  a 
foot  from  the  car.  I  stopped  tbe  car  within 
about  six  feet  after  I  saw  the  child."  On 
cross-examination,  he  says:  "When  I  first 
saw  the  child  it  was  at  the  lamp-poet,  on  the 
sidewalk.  There  was  a  young  lady  close  to 
liim, — a  rod  from  him.  Saw  no  children  near 
tbe  boy.  I  did  not  see  any  little  girl.  I  just 
looked  out  and  noticed  everything  was  clear, 
and  went  on.  I  did  not  look  any  more.  Tbe 
first  I  knew  the  chikl  got  across,  and  was 
struck.  Question.  Theee  grip-cars  have  closed 
windows  all  around?  Anstoer.  Yes,  sir. 
^.  Standing  at  tbe  grip,  you  could  see  this 
place,  between  the  lamp-post  and  where  tbe 
boy  was  hurt?  A.  Yes,  sir.  Q.  It  you  had 
been  looking?  A.  Yon  could  see  a  part  of 
the  way  tb«re;  you  oould  see  it  all  by  stoop- 
ing down." 

If  the  defendant's  liability  in  tbls  case  is 
limited  to  want  of  care  on  the  part  of  its 
serrants  after  tbey  saw  the  boy  in  a  danger- 
003  situation,  then  the  plaintiff  failed  to 
make  out  a  prima  faale  case.  Tbe  (Bvidence 
is  all  to  the  effect  that  tbe  gripman  used  all 
tbe  means  at  his  command  to  avoid  the  ca- 
lamity, after  be  knew  the  boy  was  in  danger. 
But  the  principle  of  law  just  stated  does  not 
control  this  case.  The  defendant  is  operat- 
ing dangerous  machinery,  at  a  rapid  speed, 
on  and  along  the  public  streets  of  the  city, 
and  must  know,  and  in  law  is  bound  to 
know,  that  men,  women,  and  children  have 
an  equal  right  to  the  use  of  the  highway,  and 
will  be  upon  it.  It  is  the  doty  of  tbe  defend- 
ant's servants  to  be  on  the  lookout,  and  to 
take  all  reasonable  measures  to  avoid  inju- 
ries to  persons  who  may  be  upon  the  street 
The  duty  to  be  on  the  watch  is  no  more  than 
ordinarycareundersuchclrcumstancee.  The 
care  to  be  nsed,  to  be  ordinary  care,  must  de- 
pend npon  the  surrounding  circumstances. 
Kow  the  evidence  of  the  gripman  tends  to 
show  that  when  be  came  to  the  crossing  he 
nng  his  bell,  looked  out  and  saw  the  way 
was  clear,  and  then  went  on  around  the 
curve,  neither  looking  to  the  right  nor  left. 
There  is  other  evidence  to  the  effect  that  tbe 
boy  toddled  along  for  a  distance  of  at  least  85 
feet  on  tbe  street,  and  In  the  direction  of  the 
approaching  car,  after  the  gripman  saw  bim 
on  the  sidewalk,  and  the  car  must  have  trav- 
ded  a  moeh  greater  distance.  Other  persons 
saw  the  boy  and  girl  when  they  started 
across  the  sfareet  in  tmaX  of  tbe  approaching 
car.  Had  tbe  gripman  oast  an  eye  to  the 
left  when  he  reached  the  curve,  or  while  pass- 
ing it,  be  would  doobtless  have  discovered 
these  children  in  time  to  have  avoided  the 
injury.  He  says  be  stopited  the  train  in  a 
^KM»  of  six  feet  after  tbe  grip-car  bad  passed 


tbe  curve,  and,  if  that  be  so.  then  there  is 
reason  to  believe  that  the  evidence  of  another 
witness  to  the  effect  that  it  could  have  been 
stopped  on  tbe  curve  in  a  space  of  four  feet 
is  true.  But,  assuming  that  both  estimates 
should  be  doubled  to  approach  accuracy, 
still  the  jury  might  well  have  found,  as  tbey 
did,  by  their  answers  to  interrogatories,  that 
the  gripman  could,  by  the  exercise  of  ordi- 
nary care,  have  seen  tbe  plaintiff  in  time  to 
have  stopped  the  train  before  plaintiff  was 
Injured.  It  was  admitted  on  the  trial  that 
this  accident  happened  on  one  of  the  prin- 
cipal traveled  streets  in  the  city.  If  we  say 
the  jury  should  have  been  directed  to  find  for 
defendant,  then  we  must  bold,  as  a  matter  of 
law,  that  it  was  sufficient  care  on  the  part  of 
the  gripman,  when  approaching  the  curve, 
to  ring  bis  bell,  see  that  the  track  before  bim 
was  clear,  and  go  ahead  withont  thereafter 
looking  to  the  right  or  left.  This  we  are  not 
prepared  to  do.  The  question  of  negligence 
In  this  case  was  one  nf  fact,  and  onr  duty  is 
performed  when  we  see  that  there  is  sufil- 
cient  evidence  to  support  tbe  verdict,  so  far 
as  the  demurrer  to  the  evidence  is  concerned. 
If  the  child  ran  in  front  of  the  car,  and  tbe 
gripman  was  free  from  negligence,  then 
there  ought  to  be  no  recovery.  Ttiis  propo- 
sition was  placed  before  tbe  jury  in  very 
clear  terms  by  an  instruction,  given  at  tbe 
request  of  the  defendant,  wherein  it  is  said 
that  before  the  plaintiff  can  recover  be  must 
prove  that  he  was  injured  in  direct  conse- 
qnence  of  the  negligence  or  carelessness  of 
the  person  in  charge  of  the  defendant's  car. 
But  it  is  said  there  is  no  evidence  that  tbe  de- 
fendant was  operating  the  road  nt  tbe  time 
of  the  accident,  and  that  some  of  the  instruc- 
tions are  bad  because  they  assume  that  it 
was  the  defendant's  car  which  ran  over  tbe 
plaintiff.  No  such  qnestion  was  mooted  in 
the  trial  court.  Besides,  it  may  be  inferred 
from  the  evidence  of  tbe  brakeman  and  su- 
perintendent that  defendant  was  operating 
the  road.  But,  aside  from  all  tbls,  the  an- 
swer says  tbe  plaintiff's  mother  contributed 
to  the  injury  by  placing  him  in  charge  of  a 
careless  person,  who  allowed  plaintiff  "to 
get  in  front  of  defendant's  cars  suddenly, 
while  tbey  were  in  motion,  so  tbat  the  injury 
suffered  by  plaintiff  was  inevitable."  The 
ownership  of  the  car  and  operation  of  the 
road  by  defendant  are  admitted  facts  in  the 
case.  We  fail  to  discover  any  merit  in  either 
of  these  objections. 

Tbe  oourt,  at  the  request  of  the  plaintiff, 
gave  this  instruction:  "(3)  Tbe  court  in- 
slruots  the  jnry,  as  a  matter  of  law,  that 
negligence  on  the  part  of  the  little  girl  who 
Was  with  the  child  injured,  or  near  bim  at 
the  time  of  said  injury,  cannot  affect  the 
question  of  tbe  right  of  plaintiff  to  recover 
in  this  case;"  but  refused  to  give  the  follow- 
ing instruction  asked  by  tbe  defendant: 
"(2)  If  the  plaintiff's  mother  and  natural 
guardian  permitted  plaintiff  to  go  on  or  near 
the  tracks  of  defendant,  alone,  or  in  cliarge 
of  a  careless  or  incompetent  person,  and  the 
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carelessness  and  Incompetency  of  such  person 
contributed  directly  to  plaintiff's  injury,  then 
the  finding  will  be  for  the  defendant."  Hart- 
field  Y.  Roper,  21  Wend.  615,  is  cited  to  show 
that  the  court  erred  in  Its  ruling  on  both  of 
theee  instructions.  The  substance  of  th6 
doctrine  there  asserted  is  that  where  a  child 
of  such,  tender  years  as  not  to  possess  tlie  dis- 
cretion to  avoid  danger  is  permitted  by  its 
pnrents  or  guardian  to  be  in  the  public  high- 
way the  negl  igence  of  the  parent  or  guardian 
will  defeat  a  recovery  in  a  suit  by  the  child. 
This  doctrine  hat*  been  followed  in  some  of 
the  states.  It  is  sometimes  placed  on  the 
ground  that  the  parent  is  the  a^ent  of  the 
child,  and  other  cases  place  it  on  the  ground 
of  identity  between  the  parent  and  child .  It 
probably  stands  as  well  on  no  ground  at  all 
as  it  does  on  either  of  them.  The  whole  doc- 
trine has  been  severely  criticised  by  some  of 
our  best  text-writers  and  denied  by  many 
courts.  This  court  more  than  20  years  ago 
repudiated  the  doctrine  in  the  case  of  Boland 
V.  Railroad  Co..  36  Mo.  485-  Says  Waoneb, 
J.,  for  the  court:  "Whilst  the  decision  in  Hat- 
field V.  Roper  may  be  supported  by  the  facts 
in  the  case  as  failing  to  show  such  negli- 
gence as  would  fix  liability  on  the  defendants, 
the  rea.soning  of  the  learned  judge  on  in- 
fantile responsibility  is  certainly  harsh  and 
repugnant  to  justice. "  The  court  then  gives 
its  adherence  to  the  contrary  doctrine,  as- 
serted in  the  leading  cose  of  Robinson  v. 
Cone,  22  Yt.  213.  This  is  a  suit  by  the 
child  itself,  and  the  negligence  of  the  mother, 
if  any  there  was,  in  allowing  it  to  go  upon 
the  public  streets,  unattended  by  a  person  of 
mature  years,  constitutes  no  defense  what- 
ever to  this  action.  In  support  of  this  con- 
clusion, and  the  former  ruling  of  this  court, 
it  is  sufficient  to  cite  1  Shear.  &  R.  Neg.  (4th 
Ed.)  §  78;  Reach,  Contrib.  Neg.  8  43;  Rail- 
way Co.  V.  Schuster,  US  Pa.  St.  412,  6  Atl. 
Rep.  269;  Railroad  Go.  v.  Snyder,  18  Ohio 
St.  399.  Even  in  the  case  of  a  suit  by  the 
parent,  all  the  circumstances  are  to  be  taken 
into  account;  and  if  the  parent  took  as  much 
care  of  the  child  as  reasonably  prudent  per- 
sons of  the  same  class,  and  in  the  same  situa- 
tion in  life,  ordinarily  do,  then  the  parent  is 
not  to  be  held  guilty  of  such  negligence  as 
will  defeat  his  action.  1  Shear.  &  K.  Neg. 
(4th  Ed.)  §  72;  O'Flaherty  v.  Railway  Co., 
45  Mo.  70;  Friok  v.  Raihroad  Co.,  75  Mo. 
542.  The  negligence  of  the  parent  to  defeat 
his  or  her  action  must  be  the  proximate  cause 
of  the  injury.  Isabel  v.  Railroad  Co.,  60  Mo. 
483.  Unless  these  principles  of  law  are  ad- 
hered to,  the  poor  of  the  land  will  be  de- 
prived of  all  benefit  of  the  public  schools  in 
our  cities,  which  cannot  be  reached  but  by 
passing  over  and  along  the  public  highways. 
But  no  more  need  be  said  upon  this  subject, 
for  this  is  not  a  suit  by  the  parent  or  guard- 
ian. 

Appellant  contends  that  the  court  erred, 
under  the  modified  doctrine  stated  in  Stillson 
v.  Railroad  Co.,  67  Mo.  672.  There  the  little 
girl,  eight  years  old,  was  in  the  actual  pres- 


ence of  the  father.    She  attempted  to  pan 
through  a  small  aperture  between  two  can 
standing  on  a  track,  and  at  a  place  which  was 
not  a  public  crossing,  and  was  injured b}' the 
cars  coming  together.     It  was  held  that  the 
negligence  of  the  father  should  be  impub^ 
to  the  child  in  a  suit  by  the  child,  insismuch 
as  the  father  was  present,  and  pointed  outthe 
place  for  her  to  go  through,  and  she  was  at- 
tempting to  follow  out  his  directions  when 
injured.    Of  the  cases  there  cited  that  of 
Holly  V.  Gas-Light  Co.,  8  .Gray,  132,  waaone 
where  the  injury  seems  to  have  been  caused 
from  the  negligent  act  of  the  father.  In 
Waite  v.  Railway  Co.,  96  E.  C.  L.  728,  the 
child  was  in  charge  of  its  grandmother.    Tlie 
case  of  Railway  Co.  v.  Stratton,  78  111.  83, is 
a  case  where  the  boy,  10  years  old,  was  trav- 
eling with  his  father.     The  case  concede 
that  the  negligence  of  the  parent  or  guardian 
having  charge  of  a  child  of  tender  yean 
would  not  excuse  the  carrier  from  using  all 
the  means  in  its  power  to  prevent  the  in- 
jury, but  relieves  the  carrier  from  liabiiit; 
for  the  negligence  of  the  parent  when  the 
parent's  negligence  is  the  proximate  cause  of 
the  injury.     "In  that  event, "  says  the  court, 
"it  is  not  the  negligence  of  the  defendant, 
but  of  the  party  having  the  control  of  the 
child;  and,  if  any  liability  attaches  to  either 
party,  it  must  be  to  the  latter."     The  girl 
in  the  present  case  was  to  some  extent  the 
protector  of  the  little  boy,  but  she  was  a  child 
only  herself,  and  it  is  both  unreasonable  and 
inhuman  to  say  that  she  filled  the  position  of 
a  parent  or  guardian.     It  mli;ht  as  well  be 
said  of  twin  children,  ont  of  the  sight  of  the 
mother,  that  each  is  the  responsible  guardian 
for  the  other.     If  the  girl  was  to  some  extent 
negligent,  that  would  not  relieve  the  defend- 
ant from  the  exercise  of  due  care.     The  Still- 
son  Case  does  not  profess  to  disturb  the  for- 
mer ruling  of  this  court,  and  it  is  l)elieved 
has  never  been  so  regarded.    It  is  at  most 
no  more  than  an  exception  to  a  general  rule, 
and  must  stand  on  its  own  peculiar  circum- 
stances,  and  is  wholly  inapplicable  to  the 
present  case.    The  facts  as  in  that  case  stated 
would  indicate  that  the  negligence  of  the 
father,  and  not  of  the  defendant,  was  the 
proximate  cause  of  the  injury.     The  court, 
in  a  subsequent  part  of  the  opinion,  after 
stating  that  the  question  of  negligence  was 
one  for  the  jury,  uses  this  language:  "But 
there  must  be  some  evidence  on  which  to 
base  instructions  to  a  jury.    After  a  careful 
examination  of  the  testimony  in  this  case, 
aided  by  the  maps  in  the  record,  we  have  been 
unable  to  conjecture  in  what  respect  it  is 
claimed  that  there  was  negtiitence  on  the 
part  of  the  defendant.     There  being  no  neg- 
ligence on  the  part  of  the  defendant,  it  wxb 
no  more  liable  to  an  infant  than  an  adult; 
so  that,  after  all,  the  father's  negligence  was 
the  proximate  cause  of  the  injury;  and  that 
case  should  be  regarded  as  standing  on  this 
ground  and  no  other. " 

It  follows  from  what  has  been  said  that 
the  court  did  not  err  in  its  ruling  upon  these 
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two  instructions,  in  other  Instructions  asked 
hj  the  defendant  the  jurors  were  told,  in  clear 
temia,  that  before  they  could  find  for  plain- 
tifF  he  must  prove  that  be  was  injured  in  di- 
rect consequence  of  the  negligence  of  the 
ppnon  in  charge  of  defendant's  car;  that  if 
the  gripman  was  using  ordinary  care  in  look- 
iof;  out  and  attending  to  his  business,  but 
did  not  see  the  plaintiff  in  time  to  stop  the 
car  before  running  over  him,  then  there  was 
no  negligence  on  his  part;  and  that  ordinary 
care  means  that  degree  of  care  which  an  or- 
dinarily prudent  and  careful  person  would 
exercise  under  like  circumstances.  The 
plaintiff's  instruction  is  in  accord  with  those 
given  for  defendant,  and  no  substantial  ob- 
jection is  made  to  them.  The  judgment  is 
therefore  affirmed.    All  concur. 


Brown  et  vx.  v.  Hannibal  &  St.  J.  R.  Go. 

{Supreme  Court  of  iTUaouri.    Dea  81, 1889.) 

RAOiBOAD  COMPAKISS — DEFECTITB  CbOSBINOS — 

Damiobs— Plbadino — Amocbt. 

1.  Where  the  evidence  shows  that  an  obstruo- 
tion  on  the  north  side  of  one  approach  to  a  railroad 
crossiDR  made  it  necessary  to  drive  close  to  the 
south  side,  sod  that  on  the  south  side  of  the  other 
approach,  which  was  not  tn  line  with  the  former, 
but  swung  to  the  north,  the  planks  extended  over 
the  embankment  about  18  Inches,  the  traveled 
track  beinff  only  about  a  foot  from  the  brink  over 
which  plaintiff  was  precipitated,  the  issue  as  to 
defective  crossiSR  is  properly  left  to  the  Jury,  in 
an  action  for  the  injuries  caused  thereby. 

2.  An  instruction  that  it  was  defendant's  duty 
to  maintain  a  crossing  which  wonld  be  "reasona 
bly  safe  and  convenient"  Is  not  erroneous,  nor  a 
departure  from  a  petition  alleging  fallnre  to  main- 
tain "a  good  and  suffident  orossing. "  > 

3.  An  instruction  that  "it  is  not  sufficient  that 
the  crossing  is  so  constructed  that  it  is  possible  to 
ufely  pass  over  it,  but  it  should  be  so  constructed 
and  midntained  in  such  condition  as  to  be  reasona- 
tdy  safe  and  convenient  for  public  travel  by  per- 
sons exercising  ordinary  care, "  is  correct,  and  not 
argumentative. 

4.  An  instruction  that  the  crossing  should  be 
"reasonably  safe  and  convenient "  is  not  inconsist- 
ent with  one  that  it  should  be  "reasonably  safe." 

5.  Under  an  allegation  of  bodily  injuries,  plain- 
tiff may  recover  for  physical  pain  and  mental  an- 
guish, though  not  stated  in  the  petition. 

6.  Verdict  for  (8,726  is  not  excessive  for  inju- 
ries which  produced  pains  in  the  back,  loss  of 
memory,  pamysls  in  one  side  for  three  weeks,  and 
some  hemorrhage,  with  a  tendency  to  miscarriage ; 
the  plaintiff  being  pre^ant  at  the  time,  and  still 
suffering  ocossionsl  pains  in  her  sides  and  legs. 

Appeal  from  circuit  court,  Clinton  county; 
Jas.  M.  Sanduskt,  Judge. 

Strong  A  Mosman,  for  appellant.  Tho$. 
J.  Porter,  lor  respondents. 

Black,  J.  This  is  a  suit  by  a  married 
woman  to  recover  damages  for  injuries  sus- 
tained by  reason  of  a  defective  crossing  at  a 
point  where  a  public  road  crosBrs  the  de- 
fendant's track.  She  and  her  husband  were 
moving  with  two  te^tms,  and  passed  over 
this  crossing  from  the  east  to  the  west.  The 
husband  drove  the  forward  team,  and  she 
followed,  driving  the  other.  She  says  she 
was  looking  at  the  road  at  the  time,  and  drove 
in  the  traveled  track,  and  had  a  gentle  team. 
She  passed  over  the  east  approach;  and,  just 


as  she  passed  over  the  track,  the  wagon 
turned  over  the  south  embankment.  The 
east  approach  curves  a  little  to  the  south,  is 
about  6  feet  high  at  the  track,  10  feet  wide, 
and  20  feet  long.  The  west  approach  is 
about  the  same  height,  16  feet  wide,  and  25 
feet  long.  The  plaintiff's  evidence  tends  to 
show  that  by  reason  of  some  obstructions  on 
the  north  side  of  tite  east  approach  the  travel 
is  diverted  to  the  south  side  ot  that  approach; 
that  the  south  sides  of  the  approaches  are  not 
in  line,  the  one  on  the  west  being  4  or  5  feet 
nortli  of  theotlier;  that  the  planks  on  the  west 
side  projected  over  the  south  edge  of  the  em- 
bankment 18  or  20  inches ;  that  the  traveled 
track  on  that  side  of  the  railroad  track  was 
close  to  the  brink,  and,  to  cross  with  perfect 
safety,  it  wonld  be  necessary  to  turn  north 
when  on  the  railroad  track,  and  pass  over  the 
ties,  where  the  way  was  not  prepared  for 
travel.  The  road  overseer  says  he  called  the 
attention  of  the  defendant's  road-master  to 
the  crossing,  and  requested  him  to  fix  it  be- 
fore the  accident  in  question.  The  defend- 
ant's evidence  tends  to  show  that  the  cross- 
ing had  been  used  for  18  years  without  acci- 
dent, and  that  it  could  be  crossed  without 
danger,  by  the  use  of  ordinary  care.  At  the 
request  of  the  plaintiff,  the  court  gave  two 
instructions,  which,  omitting  some  unim- 
portant matters,  are  as  follows:  "(1)  It  was 
the  duty  of  defendant  to  construct  and  main- 
tain a  crossing,  and  approaches  thereto,  at 
said  place,  wliich  would  be  reasonably  safe 
and  convenient  for  pubUo  travel;  and,  if  the 
jury  believe  from  the  evidence  that  defend- 
ant failed  to  construct  and  maintain  such 
crossing  and  approaches  at  said  place,  and 
that  the  plaintiff,  without  fault  or  negligence 
on  her  pait,  had  her  wagon  overturned  in 
consequence  of  snch  crossings  and  approaches 
being  insufficient,  and  not  reasonably  safe 
and  convenient  for  public  travel,  whereby 
said  plaintiff  received  the  injury  complained 
of,  the  jury  should  find  for  plaintiff."  "(3) 
The  court  instructs  the  jury  that  it  is  not 
sufficient  that  the  crossing  is  so  constructed 
that  it  is  possible  to  safely  pass  over  it,  but  it 
should  be  so  constructed  and  maintained  in 
such  condition  as  to  be  reasonably  safe  and 
convenient  for  public  travel,  by  persons  ex- 
ercising ordinary  care."  The  following, 
among  others,  was  given  at  the  request  of 
defendant:  "(3)  The  defendant  was  not  re- 
quired to  make  the  crossing,  or  the  approaches 
thereto,  absolutely  safe  for  persons  using 
them.  The  defendant's  duty  was  to  so  con- 
struct the  crossing  and  approaches  as  to  make 
the  crossing  reasonably  safe  to  persons  using 
ordinary  care ;  and  if  the  jury  believe  from 
the  evidence  that  they  were  in  such  condi- 
tion on  the  4tli  day  ot  November,  1883,  they 
must  find  for  the  defendant." 

1.  While  there  is  evidence  tending  to  show 
that  this  crossing  was  reasonably  safe,  there 
is  evidence  to  tlie  contrary.  There  is  no  dis- 
pute about  the  fact  that  the  two  approaches 
were  not  in  line,  and  that  the  travel  was 
necessarily  diverted  to  the  south  by  reason 
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of  the  telegraph  pole  on  the  east  approach. 
The  boards  which  were  on  the  west  side  ot 
the  railroad  track,  and  which  would  be  a 
guide  to  one  not  familiar  witli  the  crossing, 
extended  out  over  the  south  embankment  18 
or  20  inches.  In  the  language  of  some  of 
the  witnesses,  if  one  does  not  know  the  cross- 
ing, a  wagon  is  liable  to  get  too  tax  south. 
The  traveled  track  is  abont  a  foot  from  the 
brink.  One  can  go  further  north,  but  would 
have  to  drive  ofF  the  north  end  of  the  plank. 
The  case  was  properly  submitted  to  the  Jurj, 
for  all  the  issues  tendered  hy  plaintiff  were 
supported  by  evidence  in  the  case. 

2.  The  testimony  of  the  plaintiff  is  clear, 
and  to  the  effect  that  she  used  due  care;  and 
It  cannot  be  said  that  she  was,  on  all  the  evi- 
dence,  guilty  of  negligence.  Whether  she 
was  or  not  was  properly  submitted  to  the 
Jury. 

8.  The  negligence  alleged  in  the  petition  is 
that  defendant  "failed  and  neglected  to  oon- 
fltruct  and  maintain  a  good  and  snfBcient 
crossing,"  and  In  "permitting  said  crossing 
to  be  and  remain  In  a  dangerous  condition, 
and  wholly  InsufBcient  for  safe  passage  across 
■aid  railroad."  The  plaintiff's  Qrst  instruc- 
tion makes  no  departure  from  the  pleadings 
when  it  Bays  it  was  the  dut^  of  the  defend- 
ant to  maintain  a  crossing  which  would  be 
"reasonably  safe  and  convenient"  for  puMie 
travel.  A  crossing,  to  l>e  good  and  snfBcient, 
must  be  reasonably  safe  and  convenient.  We 
do  not  see  any  force  in  the  criticism  made 
upon  the  use  of  the  word  "convenient."  Of 
what  use  is  a  crossing  that  cannot  be  used? 
To  be  a  good  one,  it  certainly  must  be  rea- 
aonably  convenient. 

4.  The  objection  to  the  plaintiff's  third  in- 
struction, that  it  is  argumentative,  is  with- 
out merit.  The  instruction  states  a  correct 
proposition  of  law,  and  was  properly  given, 
and  especially  so  in  view  of  the  first  part  of 
the  third  given  at  the  request  of  defendant. 

5.  The  difference  between  the  expression 
"reasonably  safe  and  convenient,"  used  in 
the  plaintiff's  instruction,  and  "reasonably 
safe,"  as  used  in  the  defendant's,  does  not 
make  them  inconsistent.  There  is  no  sub- 
stantial differonoe,  when  applied  to  a  road 
cros^sing. 

6.  As  to  damages,  the  court  directed  the 
jury  to  allow  such  an  amount  as  would  be  a 
"reasonable  and  fair  compensation  to  plain- 
tiff for  such  injuries  received  by  her  as  were 
the  direct  result  of  the  accident;  and,  in  esti- 
mating the  damages,  the  jury  are  authorized 
to  consider  her  pfay^cal  pain  and  suffering, 
and  mental  anguish,  resulting  from  such  in- 
juries, not  exceeding  85,000."  Objection  is 
made  to  this  instrncUon  because  it  allowed 
the  jury  to  take  into  their  estimation  of  dam- 
ages physical  pais  and  mental  anguish.  That 
such  pain  and  anguish  are  proper  elements  of 
damage  in  cases  like  this,  is  not  denied;  bnt  it 
is  insisted  that  there  is  no  allegation  of  any 
such  damage  in  the  petition.  The  petition 
states  thatshe  "received  great  and  permanent 
bodily  Injuries,  by  which  iujuriee  she  was' 


confined  to  her  bed  for  about  the  space  of 
three  months,  and  is  permanently  disabled.* 
General  damages  are  such  as  the  law  implies 
or  presumes  to  tiave  occurred  from  the  wrong 
complained  of,  and  they  need  not  be  pleaded. 
In  such  cases  the  wrong  itself  fixes  the  right 
of  action.  Special  damages  are  such  as  really 
took  place,  and  are  not  implied  by  law.  They 
are  either  superadded  to  general  damages 
arising  from  an  act  injurious  in  itself,  or  an 
such  as  arise  from  an  act  not  actionable  in 
itself,  but  injurious  only  in  its  consequences. 
Special  damages  must  be  stated  in  the  peti- 
tion with  a  reasonable  degree  of  particulari- 
ty, and  it  must  appear  tliat  the  damage  is 
the  natural,  though  not  necessary,  conse- 
quence of  the  wrong.  1  Chit.  Pi.  (16th  Amer. 
Ed.)  411,  414;  2  Sedg.  Dam.  (7th  Ed.)  606, 
and  note;  8  Suth.  Dam.  427;  Bliss,  Code  PI. 
(2d  Ed.)  §  2976,'  O'Leary  v.  Rowan,  31  Mo. 
119;  State  v.  Blackman,  61  Mo.  320.  Now, 
in  the  present  case,  the  mere  statement  of  a 
breach  of  the  duty  on  the  part  of  the  defend- 
ant to  maintain  a  good  and  sutScient  cross- 
ing would  show  no  cause  of  action  at  all  in 
favor  of  the  plaintiff.  She  must  show  by 
her  pleading  that  she  sustained  some  special 
damage,  and  this  is  done,  under  the  Code,  by 
stating  the  facta.  She  doee  state  that  by 
reason  of  the  defective  croesing  she  received 
great  and  permanent  bodily  injuries.  The 
sole  question,  then,  is  whether  this  statement 
is  sufficient  to  include  damages  for  physical 
pain  and  mental  anguish.  Facts  which  are 
necessarily  implied  from  those  alleged  need 
not  be  stated.  Bliss,  Code  PI.  (2d  Ed.)  §  176. 
Physical  pain  and  mental  angaish  nsuidly, 
and  to  some  extent  necessarily,  flow  from  or 
attend  bodily  injuries.  It  is  not  necessaiy 
to  make  specific  proof  of  pain  and  ment^ 
anguish.  These  elements  of  damage  are  suf- 
ficiently shown  by  the  evidence  which  dis- 
closes the  nature,  character,  and  extent  of 
the  injuries.  From  sucli  evidence  the  jury 
may  infer  pain  and  mental  anguish.  B»il- 
roud  Co.  V.  Warner.  108  Ul.  538;  Railway 
Co.  V.  Curry,  64  Tex.  85.  It  follows  from 
what  has  been  said  that  where  bodily  injuries 
aro  alleged  in  the  petition,  and  proof  thereof 
made  upon  the  trial,  and  the  person  injured 
is  the  plaintiff,  physical  pain  and  mental  an- 
guish are  proper  elements  of  damage,  thoogh 
not  stated  in  the  petition. 

7.  The  refusal  ot  the  court  to  give  tiie  d»- 
fMidsnt's  fifth  and  sixth  instructions  consti- 
tutes no  error,  for  the  reason  that  they  are 
embraced  in  one  given  by  the  court  of  its 
own  motion.  This  instruction  excluded  all 
damages  arising  from  loss  of  the  wife's  serv- 
ices on  account  of  Impaired  ability  to  woik, 
on  the  ground  that  such  services  eould  only 
be  sued  for  by  the  husband.  Whether  the 
instruction  should  have  been  given,  under 
our  present  married  woman's  act,  is  a  qaes- 
tion  which  we  do  not  oonsider. 

8.  The  plaintiff  had  a  verdict  and  Judgment 
for  92,725.  The  injuries  received  by  her 
produced  pains  in  the  back,  loss  of  memoiy 
to  some  extent,  paralysis  ia  one  side  for  tbtes 
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or  four  weeks,  and  some  hemorrhage,  with  a 
tendency  to  miscarriage;  the  plaintiff  being 
pregnant  at  the  time  of  the  accident.  She 
was  able  to  do  some  work  in  four  or  five 
weeks,  and  to  attend  to  her  household  affairs 
in  five  or  six  months.  She  still  suffers  at 
times  from  pains  in  her  sides  and  lower  limbs, 
and  cannot  use  one  arm  in  lifting,  as  before 
the  accident.  Under  these  circumstances, 
we  cannot  say  the  damages  are  excessive. 
We  see  and  discover  no  reason  whatever  why 
this  judgment  should  not  stand,  and  it  is 
tlieretore  affirmed.    All  concur. 


HiLTOK  0.  City  of  St.  Louis  et  al. 

laupreme  Court  of  IfUsouri    De&  81, 1889.) 

MmnciPAL  OoBPOBJurion  —  EinHain  Domain  — 

IXTKBPLBASBI  —  IHTXHXBT  —  VaBHIOAXKHl     O* 
Pt.Bl.I>IKeS. 

1.  Under  the  provlalon  of  the  charter  of  Bt 
Louis  (8  Rev.  St  Mo.  p.  1807)  that  if  the  ownership 
of  property  oondemnea  be  in  oontroverBy  the  dam- 
ages MiaUbepaldintooottrtfortbauaeof  thesno- 
cessfnl  daimant,  the  city,  where  salt  has  been  be- 
gun by  one  olaiiDant,  may  pay  the  damages  into 
eoort  and  file  an  answer  In  the  nature  of  a  bill  of 
interpleader,  bringing  in  idlthe  rival  claimants. 

3.  It  is  not  error  to  allow  the  voluntary  appear- 
ance and  answer  of  an  adverse  claimant  who 
should  and  would  have  been  brought  in  by  inter- 
pleader. 

S.  Befnsal  to  allow  interest  on  damages  as- 
sessed in  condemnation  proceedings  by  a  city  is  not 
error,  where,  there  being  adverse  claimants,  suit 
has  been  inactively  prosecuted,  and  It  does  not  ap- 
pear whether  the  proper^  was  vacant  or  im- 
proved, or  that  the  city  haa  yet  taken  possession. 

1.  TTnder  the  practice  act  of  Missouri,  plead- 
ings need  not  be  verified. 

Appeal  fiom  St.  Loais  dronift  court; 
Gbobob  W.  LiJBKB.  Judge. 

M.  HUtoti,  for  appellant.  L.  Bell  and  S. 
D.  tFood,  for  reapondeuts. 

Skebwood,  J.  The  city  of  St.  Louis  in. 
fltituted  condemnation  proceedings  to  open 
Park  avenue  from  Jefferson  avenue  to  Grand 
avenue.  This  was  in  February.  1880,  and 
Dougherty  et  al.  were  defendants.  The  re- 
sult of  these  proceedings  was  that  damages 
were  assessed  in  favor  of  the  owner  of  lots 
5.  6.  and  7,  in  city  block  1,282.  at  the  sum  of 
ai  .940. 40.  On  the  80th  day  of  March,  1881 , 
the  city  passed  an  ordinance  appropriating 
money  to  pay  said  damages,  which  ordinance 
went  into  effect  April  SO,  188L  This  suit 
was  brought  by  MaryE.  Tanner,  on  Novem- 
ber 19,  1881,  for  the  damages  assessed ;  she 
claiming  to  be  owner  of  said  lots.  On  the 
14tli  of  April,  1884,  she  filed  her  second 
amended  petition  for  the  damages,  and, 
among  other  things,  alleged  th»t  on  the  SOth 
of  June,  1881,  she  demanded  payment  of  the 
city  of  said  damages,  which  the  city  refused 
to  pay.  On  April  17, 1884,  on  the  joint  mo- 
tion of  Hary  E.  Tanner  and  Silas  D.  Hilton, 
the  latter  was  substituted  in  this  action  in  the 
lieu  and  stead  of  Mary  E.  Tanner.  On  the 
10th  day  of  July,  1881,  Joseph  S.  Dobyns, 
attorney  for  Huntington  Smith,  made  a  de- 
mand on  the  city  for  the  sum  already  men- 
tioned. Smith  was  not  a  party  to  the  con- 
v.l28.w.no.2S— 42 


demnation  proceedings,  nor.  so  far  as  it  ap- 
pears, was  Tanner  or  Hilton.  On  June  27, 
1884,  the  city,  acting  under  the  provisions  of 
section  11  of  article  6  of  the  city  charter,  (2 
Rev.  St.  p.  1607,)  to-wit,  that,  "if  theowner- 
shlp  of  property  condemned  be  In  controver- 
sy, the  amount  of  the  damages  assessed  for 
said  property  shall  be  paid  into  court,  for  the 
use  of  the  successful  claimant  of  the  proper- 
ty," paid  the  money  assessed  as  damages  in- 
to court.  On  November  21,  1884,  the  city 
filed  a  second  answer.  Among  other  things 
the  answer  set  up,  were  that  the  city  had  paid 
into  court,  etc.,  as  already  stated;  that  not 
onl^  Silas  D.  Hilto^  claimed  to  be  the  owner 
of  the  property,  ana.  as  such,  entitled  to  the 
damages  foresaid,  and  had  notified  the  de- 
fendant not  to  pay  the  same  to  any  one  but 
himself,  but  that  Huntington  Smith  and 
William  D.  Griswold  also  made  like  claims 
to  said  lots,  and  the  sum  assessed  as  damages; 
and  prayed  that  Smith  and  Griswold  might 
be  made  parties  to  the  action,  and  required  to 
interpleiid  for  said  damages;  and  thatdefend- 
ant  be  discharged  from  further  liability  la 
this  cause,"  etc.  On  January  5,  1886,  Gris- 
wold entered  his  voluntary  appearance  and  a 
disclaimer.  On  the  same  day,  Huntington 
Smith  entered  his  voluntary  appearance; 
claiming  to  be  the  true  owner  of  the  lots,  and 
of  the  sum  assessed  as  damages.  The  plain- 
tiff introduced  no  evidence  in  support  of  his 
claim,  and  objected  to  any  being  introduced 
on  the  part  of  the  city,  and  on  the  part  of 
Huntington  Smith.  But  the  court  permitted 
evidence  to  be  introduced  showing  that  the 
city  did  pay  the  sum  aforesaid  into  court,  in 
accordance  with  the  charter;  and  it  was  also 
shown  that  Dobyns,  as  attorney  of  Smith, 
had  made  demand  on  July  10,  1881.  of  the 
city  for  the  amount  of  damages  assessed.  At 
the  close  of  the  testimony  the  plaintiff  asked 
the  following  declarations  of  law,  which  the 
court  refused  to  give:  (1)  The  court  declares 
the  law  to  be  that  upon  the  pleadings  and  ev- 
idence in  this  case  the  plaintiff  is  entitled  to 
recover;  (2)  the  court  declares  the  law  to  be, 
upon  the  pleadings  and  evidence  in  this  case, 
plaintiff  is  entitled  to  ajudgment  in  this  case 
for  the  sum  of  $1,940.40,  with  interest  there- 
on from  the  SOUi  day  of  June,  1881,  to  date 
of  judgment." 

The  court  thereupon  entered  the  follow- 
ing decree:  "The  court,  having  seen  and 
fully  considered  the  motion  of  plaintiff  to 
strike  from  the  files  of  this  court  the  entry  of 
appearance  and  reply  of  said  Huntington 
Smith  to  the  second  amended  answer  of  the 
city  of  St.  Louis  in  this  cause,  doth  now 
overrule  said  motion.  And,  the  court  being 
now  also  fully  advised  as  to  the  matters  in 
i^ue  in  this  cause  presented  by  the  second 
amended  answer  of  cross-petition  of  defend- 
ant the  city  of  St.  Louis,  filed  in  this  cause, 
doth  find  in  favor  of  said  defendant  the  said 
city  of  St.  Louis,  and  doth  find  that  hereto- 
fore, under  an  ordinance  of  said  city,  en- 
titled 'An  ordinance  to  establish  and  open 
Park  avenue  from  Jefferson  to  Grand  ave- 
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nae,'  approved  March  11,  1880,  proceedings 
were  had  in  this  court,  at  the  suit  of  said 
city,  whereby,  on  February  21,  1881,  a  final 
decree  was  entered  condemning  for  public 
use  all  that  part  of  lots  numbered  5,  6,  and 
7  in  bloclc  1  of  Compton  Hill  addition  to  the 
city  of  St.  Louis,  and  in  city  block  1,282  of 
said  city,  fronting  75  feet  on  the  south  line 
of  Park  avenue,  as  laid  out  in  said  addition, 
by  a  depth  south  on  the  west  line  of  lot  7  of 
9  feet  4  and  f  inches,  and  on  the  east  line  of  lot 
5  of  9  and  6-12  feet  to  the  south  line  of  said 
Park  avenue,  as  established  by  city  ordinance 
No.  11,314,  and  all  that  part  of  said  Jots 
numt>ered  5,  6,  7,  embrMed  witliin  the  lines 
of  said  Park  avenue;  that  in  and  by  said  pro- 
ceedings of  condemnation  the  net  sum  of 
•1,940.40  was  assessed  as  the  damages 
which  the  owners  of  said  realty  so  condemned 
would  sustain  by  the  taking  thereof  for  pub- 
lic use  as  aforesaid;  that  afterwards,  on 
March  30,  1881,  by  another  ordinance  of  the 
municipal  assembly  of  said  city,  approved 
that  day,  there  was  appropriated  and  set 
apart  out  of  the  fund  of  that  city,  for  street 
openings,  a  sum  sufficient  to  pay  the  damages 
of  $1,940.40  aforesaid;  that  thereupon  one 
Mary  £.  Tanner,  to  whose  rights  the  plHinliff, 
Silas  D.  Hilton,  han  since  become  assignee, 
claimed  to  be  the  owner  of  said  realty  so  con- 
demned, and  demanded  of  defendant  the  pay- 
ment  of  said  damages;  and  that  thereupon 
one  William  D.  Griswold  also  claimed  to  be 
the  owner  of  said  realty,  and  demanded  of 
defendant  payment  of  said  damages,  but  that 
William  D.  Griswold,  since  that  time,  here 
In  open  court,  filed  and  announced  a  com- 
plete disclaimer  of  any  right  to  said  damages ; 
and  that,  after  said  proceedings  of  condem- 
nation were  had,  the  said  Huntington  Smith 
also  claimed  to  be  owner  of  said  realty,  and 
demanded  of  defendant  the  payment  of  said 
damages;  that  neither  the  plaintiff  nor  Hunt- 
ington Smith  have  here  averred  or  shown 
that  the  defendant  the  city  of  St.  Louis  has 
taken  possession  of  said  realty  In  virtue  of 
said  proceedings  of  condemnation,  ortendered 
to  eitlier  of  them,  alisolutely,  payment  of 
said  damages,  or  deposited  the  same  in  court 
for  them,  in  said  condemnation  proceedings. 
Wherefore,  the  court  doth  now  consider,  ad- 
Judge,  and  decree  that  at  the  commencement 
of  this  action  by  Mary  E.  Tanner  she  was 
not  entitled  to  recover  said  sum  of  damages, 
but  had  only  the  right  to  enjoin  and  restrain 
defendant  from  taking  possession  of  said 
realty  until  said  damnges  had  been  paid  or  de- 
posited in  court  for  the  parties  in  interest  in 
said  realty.  And  the  court  further  finds  that 
theretofore,  on  June  27,  1884,  and  after  the 
filing  of  plaintiff's  second  amended  petition 
in  this  cause,  the  defendant  the  city  of 
St.  Louis  did  deposit  here  in  court,  in  this 
cause,  the  said  sum  of  $1,940.40,  the  dam- 
ages so  assessed  as  aforesaid,  and  that  said 
sum  has  ever  since  been,  and  now  still  is, 
on  deposit  with  the  clerk  of  this  court,  sub- 
ject to  the  order  of  this  court  in  this  cause; 
and  that,  in  virtue  of  the  proceedings  of  con- 


demnation aforesaid,  and  of  said  deposit,  the 
said  city  of  St.  Louis  was,  on  the  27th  of 
June,  1884,  entitled  to  take  possession  of  said 
realty  so  appropriated  for  public  use  as  afore- 
said; that  said  defendant  the  city  of  St. 
Louis  has,  ever  since  said  deposit  was  made, 
disclaimed  any  interest  in  or  right  to  said 
sum  of  $1,940.40;  that  said  defendant  has 
been  unable  to  determine  who  of  said  claim- 
ants is  entitled  to  said  money;  that  there  is 
a  controversy  between  plaintiff  and  said 
Huntington  Smith  as  to  the  title  to  said 
realty;  and  that,  under  and  by  virtue  of  the 
charter  of  said  defendant  the  city  of  St. 
Louis,  said  defendant  had  the  right  to  pay 
said  damages  into  court  for  the  use  of  the 
successful  claimant  of  the  said  property ;  and 
that  the  deposit  made  by  the  defendant  in 
this  action  is  to  the  use  of  plaintiff,  Silas  D. 
Hilton,  and  said  Huntington  Smith,  and  is  a 
substantial  compliance  with  the  said  provis- 
ion of  defendant's  charter.  Wherefore,  it  is 
now  by  the  court  considered,  adjudged,  and 
decreed  that  neither  the  plaintiff,  Silas  D. 
Hilton,  nor  the  said  Huntington  Smith,  shall 
take  anything  against  the  defendant  the  city 
of  St.  Louis  by  this  action,  but  that  the  city 
of  St.  Louis  go  hence  without  day,  and  re- 
cover from  them  its  costs  and  charges  in  this 
behalf  expended,  and  have  therefor  execu- 
tion against  the  said  plaintiff,  Silas  D.  Hil- 
ton, and  said  Huntington  Smith;  that  from 
henceforth  the  defendant  the  city  of  St.  Louis 
shall  stand  confirmed  of  its  right  to  the  pos- 
session of  said  realty  by  it  acquired  for  pub- 
lic use,  by  virtue  of  the  proceedings  of  con- 
demnation, and  payment  therefor  here  into 
court,  as  aforesaid.  And  the  court  dotli 
further  order,  adjudge,  anddecree  that  within 
twenty  days  after  the  entry  of  this  decree  the 
said  Huntington  Smith  shall  file  in  this  cause 
his  petition  against  the  plaintiff,  Silas  D. 
Hilton,  setting  forth  his  title,  claiin,  and  de- 
mand to  said  fund;  that,  upon  compliance  by 
said  Huntington  Smith  with  this  order,  the 
said  Silas  O.  Hilton  shall  plead  to  said  peti- 
tion of  said  Huntington  Smith  within  ten 
days;  and  that  thereafter  this  cause  shall 
proceed  to  a  final  hearing  and  decree  between 
said  parties;  and  the  court  now  reserves  the 
question  of  costs  between  said  parties  until 
such  final  hearing  and  decree." 

1.  Under  the  provisions  of  section  11,  art. 
6,  of  the  city  charter.  (2  Kev.  St.  p.  1607,)  the 
city  very  properly  paid  the  money  into  court, 
there  being  a  controversy  as  to  whom  the 
amount  belonged;  and  the  assembly  did  ap- 
propriate the  money,  and  provide,  by  ordi- 
nance 11,679,  for  the  payment  of  the  same,  as 
required  by  section  10  of  the  charter.  And, 
apart  from  the  ordinance,  the  city  complied 
with  a  similar  provision  of  the  constitution, 
which,  if  an  ordinance  were  lacking,  would 
have  supplied  any  such  lack.  Section  21, 
art.  2,  Const. ;  Railroad  Co.  v.  Story.  10  S. 
W.  Rep.  208.  Besides,  nnder  its  bill  of  in- 
terpleader, the  city  was  entitled,  in  order  to 
support  that  bill,  to  bring  the  money  into 
court.    2  Story,  £q.  Jur.  §  809.    On  either  of 
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Um  above-mentioned  gronnds,  then,  the  pay- 
ment of  the  money  into  court  was  an  author- 
izedact. 

2.  The  city,  being  in  donbt  as  to  whom  the 
amoont  paid  into  court  belonged,  pursued  the 
proper  course  in  filing  an  answer  containing 
tlie  elements  of  a  bill,  in  the  nature  of  a  bill 
of  interpleader.    2  Story,  Eq.  Jur.  (13th  £d. ) 
§  824.    See,  also.  Id.  gg  807.  808,  810.  811, 
et  seq.    And  it  has  been  ruled  that  a  court 
before  which  the  proceedings  are  pending 
has  the  "power  to  cause  rival  claimants  to 
the  damages  awarded  to  interplead, "  and  that 
it  is  the  duty  of  the  condemning  party  "to 
bring  In  all  parties  having  an  interest  in  the 
estate,  in  order  that  the  condemnation  money 
may  be  properly  applied. "     Gerrard  v.  Kail- 
road  Co.,  14  Neb.  270,  15  N.  W.  Rep.  231. 
In  another  case,  the  party  out  of  possession, 
but  claiming  to  be  the  true  owner,  was  di- 
rected to  bring  ejectment  within  a  month,  for 
the  parpose  of  trying  his   title.    Hatch  v. 
Xew  York.  82  N.  Y.  436;  Lewis.  Em.  Dom. 
§  627.    And  it  is  the  theory  and  requirement 
of  oar  practice  act  that  all  parties  in  interest 
shall  be  bronght  in,  and  thus  have  all  con- 
flicting interests  adjusted.    This  duty  is  en- 
joined on  the  trial  courts  by  statutory  enact- 
ment, and  has  been  sanctioned,  also,  by  sev- 
eral of  our  decisions.     Rev.  St.  g  8568;  Hay- 
den  V.  Marmadnke,  19  Mo.  4(^;  Butler  v. 
Lawson,  72  Mo.  331;  O'Fallon  t.  Clopton, 
«9  Mo.  284.  1  S.  W.  Rep.  802. 

3.  Now,  if  the  protection  of  the  city  de- 
manded the  filing  of  an  answer  in  the  nature 
of  a  bill  of  interpleader,  and  if  it  was  the  duty 
of  the  court,  upon  noticing  the  defect,  to 
cause  new  parties  to  be  brought  in,  of  its 
own  motion,  it  is  diflScult  to  see  what  error 
could  arise  where  one  of  such  parties  who 
should  have  been  brought  in,  and  would  have 
been  brought  in,  anticipated  the  summons 
of  the  court,  came  in,  submitted  himself  to 
the  jurisdiction  of  the  court,  filed  his  plead- 
ing, and  asserted  his  claims.  These  remarks 
show  the  correctness  of  the  action  of  the  trial 
court  in  refusing  to  allow  the  respective  mo- 
tions of  the  plaintiffs  to  prevail,  to  strike  out 
that  portion  of  the  city's  answer  in  the  nat- 
ure of  a  bill  of  interpleader. 

4.  In  the  same  light  is  to  be  regarded  the 
action  of  the  court  in  regard  to  the  necessity 
of  the  answer  of  the  city  being  verified  by  af- 
fidavit. Such  was  the  course  pursued  in  the 
old  chancery  practice,  (2  Story,  Eq.  Jur.  g 
809;)  but.  under  our  practice  act,  pleadings 
require  no  such  verification.  An  Intimation 
to  the  contrary  was  made  in  Bank  v.  Rich- 
ards, 74  Mo.  77,  but  we  do  not  approve  it. 

5.  As  Hilton,  the  substituted  plaintiff, 
seems  tu  have  adopted  the  petition  of  Mary 
£.  Tanner,  and  made  no  allegations  of  his 
own,  and  inasmuch  as  be  introduced  no  evi- 
dence as  to  bis  title  or  his  claims,  there  is  no 
clue  famished  to  ascertain  just  what  his 
ttatus  is.  Did  the  former  plaintiff  transfer 
to  him  her  title  to  the  damages  assessed,  or 
did  she  only  transfer  to  him  her  title  to  the 
lots?     This  record  fails  to  give  any  answer 


to  this  question.  If  Hilton  was  only  the 
purchaser  of  the  lots  subsequently  to  the- 
damages  being  assessed,  such  damages  would 
not  pass  to  him  by  the  deed  of  Tanner,  if  he 
received  one,  even  though  such  damages 
were  not  specially  reserved  in  the  deied. 
Losch's  Appeal,  109  Fa.  St.  72;  Lewis,  Em. 
Dom.  §§  338,  538.  If  Hilton  has  not  shown 
himself  entitled  to  the  damages,  then  he  can 
raise  no  question  about  interest  thereon. 
Furthermore,  it  does  not  appear  what  is  the 
nature  of  the  property  in  question, — whether 
vacant,  or  occupied  by  houses.  But  it  is  no- 
where shown  or  averred,  and  so  the  decree 
recites,  that  the  city  has  ever  taken  posses- 
sion of  the  premises.  If  so,  then  it  would 
seem  that  Interest  ought  not  to  run  while  the 
party  claiming  it  remains  undisturbed  in  the 
possession  of  the  premises.  Moreover,  some 
consideration  is  to  be  given  to  the  fact  that 
Hilton,  though  substituted  as  plaintiff,  seems 
to  have  remained  inactive  in  the  prosecution 
of  the  suit,  which,  from  all  appearances,  could 
have  been  terminated  long  ago.  In  the  light 
of  all  these  facts,  we  affirm  the  judgment. 
All  concnr. 


Skinkeb  v.  Haaosha  et  al. 

{Supreme  Court  of  MiieouiH.    Deo.  21, 1889.) 

Dbbdb— Pabol  BvmaHos — AsymsB  Fosbbssion— 
Drviaioir  Fairois. 

1.  Parol  evldenoe  la  admlsUble  to  show  that 
Eugene  J.  Gannon,  the  grantor  In  a  deed,  was  the 
person  described  as  "Joseph  B.  Oannon  "  in  a  de- 
vise of  the  land,  and  that  tne  grantee  described  as 
"  Michael  J.  Qannon,  bis  wife, "  was  net  the  wife  of 
the  grantor,  bat  his  btotber,  to  whom  was  devised 
an  undivided  interest  in  the  land.* 

a.  Continuous  and  uninterrupted  possession, 
under  claim  of  ownership,  to  the  line  of  a  division 
f  enoe,  will  not  bar  tlUe,  where  it  appears  that  snoh 
oocapiation  was  under  a  belief  that  the  fenoe  was 
on  the  true  line,  and  without  intention  of  claiming 
beyond  the  tme  line,  as  descrll>ed  in  the  deeds. 

8.  Findings  of  ti>e  court,  in  eieotment,  as  to  the 
location  of  the  boundary  line  will  not  be  reviewed, 
when  there  is  evidence  to  support  them. 

Appeal  from  St.  Loniscircnit  court;  W.  W. 
Edwards,  Judge. 

Zach  J.  Mitchell,  for  appellants.  T.  K. 
Sktnker,  pro  ae. 

BbaoBiJ.  This  is  an  action,  in  ejectment, 
to  recover  possession  of  a  strip  of  land  of  four 
acres  off  the  soath  side  of  the  north  30  acres 
of  the  £.  ^of  theN.  W.  |of  section  12,  town- 
ship 44,  range  5,  In  St.  Louis  county.  Mi- 
chael J.  Gannon,  Sr.,  who  was  the  owner  in 
fee  of  said  east  half,  and  which  contained  81 
9U-100  acres,  is  the  common  source  of  title. 
By  bis  will,  be  devised  said  east  half  to  hia 
two  sons,  MichaelJ.  Chinnon,  Jr.,  and  Joseph 
E.  Gannon.  After  the  death  of  their  father 
these  two  sons  made  partition  of  said  tract 
of  land,  and  each  executed  a  deed  to  the  other 


>On  the  general  subject  of  the  admissibility  of 

garol  evidence  in  connection  with  writings,  see 
^oapstick  V.  Bosworth,  (Ind.)  32  N.  E.  Kep.  772, 
and  note;  Nichols  v.  Crandall,  (Hlch.)  48  S.W. 
Rep.  876,  and  note;  Bank  v.  McElwee,  (N.  C.)  10 
S.  E.  Rep.  295,  and  note;  De  Loach  v.  Smith,  (Oa.) 
Id.  430. 
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for  the  half  which  he  was  thereafter  to  own 
and  hold  in  severalty,  describing  the  same  by 
metes  and  bounds.  Plaintiff  claims  that  by 
the  said  will  and  deeds  Michael  J.  Gannon, 
Jr.,  iDecame  seised  and  possessed  of  the  north 
80  acres  of  said  80-acre  tract;  and  that  he  has 
acquired  the  title  of  the  said  Michael  J.  Qan- 
non  thereto,  and  that  the  4-acre  tract  sued  for, 
and  which  is  in  the  possession  of  defendants, 
is  a  part  of,  and  within  the  limits  of,  his  said 
80-acre  tract.  The  answer  of  the  defendants 
was  a  general  denial,  and  a  plea  of  the  stat- 
ute of  limitations.  The  case  was  tried  before 
the  court  without  a  jury.  The  finding  and 
Judgment  was  for  the  plidntifl,  from  which 
the  defendants  appeal. 

1.  The  plaintiff,  to  sustain  the  isBues  on 
hia  part,  offered  in  evidence  a  deed  dated 
June  30, 1873,  executed  by  Eugene  J.  Oan- 
non,  coDTeylng  to  "Michael  J.  Gannon,  his 
wife,"  the  SO-acre  tract  aforesaid,  and  parol 
evidence  showing  that  the  grantor,  Eugene  J. 
Gannon,  was  the  Joseph  E.  Gannon  men- 
tioned in  the  will  of  the  said  Michael  J.  Gan- 
non. St.,  deceased,  and  to  whom  was  devised 
an  undivided  half  of  said  80-acre  tract  in 
said  will;  and  that  the  said  Michael  J.  Gan- 
non, the  grantee  in  said  deed,  was  his  broth- 
er, and  the  person  to  whom  said  deed  was 
made,  and  not  his  wife;  and  that  he  had  no 
wife  when  the  deed  was  exeouted;  and  said 
deed  and  evidence  ware  admitted  over  the  ot)- 
jection  of  the  defeltdants.  This  action  of  the 
court  is  assigned  for  error,  but  in  it  we  find 
no  error.  Inquiry  to  identify  the  persons 
and  things  te  satisfy  the  descri^on  contained 
in  a  written  instrument,  even  when  appear- 
ing on  its  face  to  be  perfectly  intelligible,  is 
always  in  order,  (2  Tayl.  £v.  §  1194;  1  GreenL 
Ev.  §  295;  Philibert  v.  Bnrch,  4  Mo.  App. 
470;)  and  the  evidence  here,  disclosing  the 
fact  that  the  Joseph  E.  Gannon,  the  devisee 
in  tlte  will,  and  the  Eugene  Joseph  Gannon, 
the  grantor  in  the  deed,  was  one  and  the  same 
person,  was  not  inconsistent  with  either  writ- 
ten instrument,  but  served  simply  to  show 
their  application ;  and  the  evidence  sliowing 
that  Michael  J.  Gannon,  the  grantee  in  the 
deed,  was  the  brother,  and  not  the  wife,  of 
the  grantor  served  simply  to  eliminate  from 
the  deed  a  false  description,  which  ought  to 
hurt  no  one.    Broom,  Leg.  Max.  *629  et  seq. 

2.  The  plaintiff,  by  this  deed  and  through 
mesne  conveyances  from  Michael  J.  Gannon, 
introduced  in  evidence,  showed  a  good  legal 
title  in  himself  to  the  30  acres  of  land  con- 
tained within  the  metes  and  bounds  of  the 
description  in  said  deed  from  Eugene  J.  Gan- 
non to  Michael  Gannon,  and  introduced  evi- 
dence tending  to  show  that  the  four-acre  strip 
off  the  south  side  of  said  tract,  described  in 
the  petition,  was  within  the  limits  of  said 
metes  and  bounds,  and  that  defendants  were 
in  possession  of  the  same.  The  evidence  for 
the  defendant  showed  legal  title  in  the  de- 
fendants, through  mesne  conveyances  from 
these  brothers,  to  the  remaining  51.90  acres 
of  said  80-acre  tract,  as  contained  within  the 
metes  and  bounds  of  a  deed  from  Michael  J. 


Gannon  to  Eogene  J.  Gannon,  of  the  same 
date  as  the  former  one  from  Eugene  J.  Gan- 
non to  Michael  J.  Gannon,  so  that  the  case  re- 
solved itself  into  a  controversy  as  to  the  loca- 
tion of  the  boundary  line  between  the  two 
tracts.  There  was  evidence  to  support  the 
finding  of  the  court  that  the  true  line,  located 
according  to  the  deeds  under  which  the  par- 
ties claim,  would  give  the  plaintiff  the  prem- 
ises in  controversy;  and  this  finding  will  not 
be  reviewed  here,  and  would  settle  the  case, 
but  for  the  possession  by  which  the  defend- 
ants claim  to  have  acquired  plaintiff's  title 
thereto. 

8.  The  evidence  tends  to  show  that  Eugene 
and  Michael  Gannon,  shortly  after  Eugene 
became  of  age,  which  was  in  May,  1873, 
agreed  to  divide  the  80-acre  tract  which  their 
father  had  devised  to  them;  that  they  select- 
ed three  men  to  make  the  division;  ttiat  these 
men  went  upon  the  land,  and,  suppoeing  it 
to  contain  80  acres,  allotted  the  north  30 
acres  to  Micliael,  and  the  south  50  acres  to 
Eugene;  they  took  no  meHJsarements,  ran  no 
lines,  and  fixed  nodivi^ng  line.  Before  the 
deeds  were  made,  however,  a  survey  was 
made  of  the  whole  tract.  It  was  then  discov- 
ered to  contain  more  than  80  acres,  the  divid- 
ing line  between  the  two  tracts  was  fixed  by 
this  survey,  stones  set  to  indicate  the  cor- 
ners, and  tlie  dividing  line  marked  on  the 
ground;  and  the  deeds  were  made  in  accord- 
ance with  the  descriptions  given  by  the  sur- 
veyor, by  which  Michael  got  the  north  30 
acres  and  Eugene  the  south  51.90  acres.  In 
tills  connection,  Eugene  J.  Gannon  testified: 
"I  immediately  had  a  plank  fence  built  along 
my  east  line,  as  far  north  as  my  north-east 
corner,  as  pointed  out  by  the  siuveyor, — the 
comer  called  for  by  my  deed.  I  stopped  at 
that  comer.  I  also  had  my  tenant,  Dunn, 
put  up  a  cross-fence,  consisting  ot  poles  and 
old  nils.  I  think  this  latter  fence  cUd  not  go 
back  to  the  west  line  of  the  tract, — only  in- 
cluded the  land  available  for  cultivation,  not 
the  timber, — went  about  half  way  back.  I 
never  claimed,  or  intended  to  claim,  any  land 
outside  the  limits  of  that  deed.  Tlie  under- 
standing was  that  I  was  to  take  that  part.  I 
claimed  all  the  land,  except  the  SO  acres  in 
the  north  end.  I  claimed  according  to  the 
description  in  that  deed.  Never  authorized 
my  tenant,  or  any  one  else,  to  fence  any  land 
outside  of  that  51.90  acres.  If  Dunn  inclosed 
any  outside  of  that,  it  was  done  without  my 
permission.  I  don't  believe  it  was  done.  I 
was  there  after  the  fence  was  bullU  I  think 
the  fence  was  built  according  to  the  deed  and 
the  description  from  the  survey.  Quettion, 
Then,  if  that  land  was  inclosed  by  your  ten- 
ant, was  it,  or  was  it  not,  by  mistake?  An- 
sioer.  Yes,  sir;  *  •  *  and  without  my 
knowledge."  On  the  13th  of  December, 
1875,  Eugene  J.  Gannon  sold  and  conveyed 
bis  south  tract  to  Henry  Waggoner,  whe  tes- 
tified he  had  no  knowledge  whether  the  fence 
was  on  the  boundary  liue  described  by  the 
deed  or  not;  tliat  he  claimed  nothing  but  what 
the  deed  gave  him, — simply  went  by  it,  and 
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never  authorized  anybody  to  make  any  other 
claim  for  him.     January  20, 1876,  Waggoner 
sold  the  tract  to  defendant  Eroer  B.  Haagsma, 
who  went  into  possession  in  the  spring  of 
1877,  and  who  testifies  that  under  the  Wag- 
goner deed  he  took  possession  of  all  the  land 
BOtttb  of  the  fence,  claimed  under  that  deed 
up  to  the  fence,  and  ever  since  has  been  in 
possession  undersuch  claim.    From  the  time 
this  partition  was  made  and  the  deeds  exe- 
cnted  by  the  Gannon  brothers,  June  80, 1873, 
William  Dunn  was  in  possession  of  the  south 
tract,  as  the  tenant  of  Eugene,  and  occupied 
up  to  the  division  fence,  which  he  built,  un- 
til Haagsma  went  into  possession,  in  1876. 
This  suit  was  instituted  December  4,  1885. 
The  fence  that  Dunn  built  disappeared  some 
■even  or  eight  years  before  this  suit  was 
brought,  and  two  or  three  years  before  it  was 
brought  a  wire  fence  was  built,  to  which  de- 
fendants claim,  and  which  incloses  in  their 
tract  the  four-acre  strip  sued  for,  and  which, 
according  to  the  deeds,  is  within  the  bound- 
aries of  plaintiff's  30-acre  tract.    There  was 
evidence  tending  to  prove  that  the  wire  fence 
was  on  or  near  the  same  line  on  which  the 
Dunn  fence  stood.     It  is  unnecessary  to  set 
out    or  review  the    instructions  In   detail. 
Conceding  that  the  wire  fence  is  on  the  same 
line  upon  which  Dunn  built  the  rail  fence; 
that  the  defendants,  and  those  under  whom 
they  claim,  have  been  in  the  continuous  and 
aninterrupted    possession  of   the  four-acre 
strip   of  plaintiff's  land  inclosed  by  those 
fences,  with  the  southern  tract,  claiming  the 
land   up  to  the  line  of  that  fence  for  more 
than  10  years  before  the  institution  of  this 
suit, — yet   the'  uncontradicted    evidence    is 
that  they  so  occupied  and  claimed  it  under 
the  belief  that  those  fences  were  on  the  true 
line,  and  without  any  intention  to  claim  be- 
yond   the  true  line,  as  called  for  in  their 
deeds;  and  there  is  not  Aseintttla  of  evidence 
tending  to  show  any  agreement  at  any  time 
between  the  adjoining  proprietors  establish- 
ing the  line  of  such  fence  as  the  division  line 
between  the  tracts,  regardless  of  the  fact 
whetlier  it  was  the  true  line  or  not.    They 
simply  held  to  that  line  under  the  mistaken 
belief  that  it  was  the  true  line.    Such  hold- 
ing is  not  adverse  to  the  real  owner,  accord- 
ing to  the  true  line,  as  has  been  held  repeat- 
edly in  this  state.     Krider  t.  Milner,  ante, 
461,  (last  delivery;)  Schad  v.  Sharp,  95  Mo. 
578,  8  8.  W.  Rep.  549;  Jacobs  v.  Moseley,  91 
Mo.  457,  4  8.  W.  Rep.  135.    The  Instructions 
of  the  court  were  in  harmony  with  the  ruling 
in  these  and  other  cases  to  the  same  purport, 
wbicb  it  is  unnecessary  to  cite.     The  judg- 
ment was  for  the  right  party,  and  is  aflSrmed. 
All  concar. 

SxATB  ex  rel.  Dawsom  v.  Roubaukb  et  al.. 
Judges. 

(9uprenu  Covrt  of  ItUBfywri.    Dea  31, 1888.) 

DiTCMUTi— AUMONT— FsNDnra  ArpBAir— Writs  or 
Pbobjbition. 
1.  It  beioe  withiu  the  power  of  the  oircult 
ooart,  under  Bev.  St  Mo.  1879,  |  3179,  to  decree 


alimony  pendente  Hte,  the  court  of  appeals,  on  ap- 
peal, may  determine  the  time  dnring  whioh  such 
order  shall  reqnire  payment  to  be  made,  and  direct 
all  arrears  to  be  paid  before  entry  of  Jndgment  in 
favor  of  the  payor,  though  no  ezoeptions  were 
taken  to  such  order. 

3.  Const.  Ho.  art.  8,  S  8,  providing  that  the  su- 
preme court  shall  have  control  over  tne  courts  of 
appeal  by  mandamus,  prohibition,  and  certioraTi, 
only  anthorlzes  the  wilt  of  prohibition  when  the 
conrt  of  appeals  has  no  jurisdiction  over  tiie  mat- 
ter wbioh  It  is  proceeding  to  determine. 

Petition  for  writ  of  prohibition. 

Martin,  Laughlin  dt  Kern,  for  petitioner. 
2>.  H.  Melntyre  and  Zack  J.  Mitchell,  for 
respondents. 

Black,  J.  This  is  an  original  proceeding 
in  this  coiirt,  by  prohibition  against  the 
judges  of  the  St.  Louis  court  of  appeals,  to 
restrain  them  from  making  a  threatened  or- 
der or  judgment  in  a  cause  now  pending  in 
that  court  on  appeal  from  the  circuit  court  of 
St.  Louis  county,  wherein  tlie  present  re- 
lator, James  Dawson,  is  plaintiff  and  Eva 
Dawson  is  defendsnt  and  the  appellant.  Tiie 
history  of  that  case,  so  far  as  important  to  a 
disposition  of  this  one,  is  this:  James  Daw- 
son commenced  the  suit,  which  was  for  di- 
vorce, in  February,  1885.  The  circuit  court, 
on  the  Ist  of  June.  1885,  made  the  following 
order:  "It  is  ordered  that  the  plaintiff  pay  to 
defendant,  for  her  separate  maintenance  of 
self  and  child  during  the  pendency  of  this 
suit,  the  sura  of  850  per  month,  on  the  first 
day  of  each  and  every  month,  commencing 
on  the  first  day  of  June,  1885;  also,  the  sum 
of  8100,  to  and  for  the  nse  of  counsel." 
Thereafter  the  defendant  made  afiSdavit  of 
prejudice  against  the  regular  judge,  and  the 
parties  agreed  upon  a  special  judge,  who 
heard  the  evidence,  and  in  December,  1885, 
rendered  judgment  dismissing  the  petition 
and  cross-bill.  The  plaintiff  appealed;  and 
on  the  11th  May,  1886,  the  St.  Louis  court  of 
appeals  reversed  the  judgment,  and  directed 
the  circuit  conrt  to  enter  up  a  decree  of  di- 
vorce in  favor  of  the  plaintiff;  adding,  how- 
ever, these  words:  "  The  plaintiff  first  paying 
to  the  defendant,  or  into  court  for  her  use, 
all  arrearages,  if  any.  In  the  alimony  hereto- 
fore awarded  to  her  by  the  trial  court."  No 
exceptions  had  been  taken  to  the  order  of  the 
circuit  court  allowing  alimony  peruiente  lite, 
but  a  suggestion  had  been  made  in  the  court 
of  appeals  that  plaintiff  was  two  months  in 
arrear  in  the  payment  of  alimony  at  the  date 
of  the  jndgment  of  reversal.  The  reguhir 
judge  of  the  circuit  court,  on  the  presenta- 
tion of  the  mandate  of  the  court  of  appeals, 
entered  up  a  judgment  of  divorce  in  favor  of 
the  plaintiff;  and  the  defendant  appealed. 
This  judgment  of  the  circuit  court  was  re- 
versed for  the  sole  reason  that  it  should  have 
been  entered  by  the  special  judge.  This  sec- 
ond judgment  of  reversal  contained  tlie  same 
directions  to  the  trial  court  as  did  the  former 
one.  On  the  22d  June,  1888,  the  special 
judge  heard  the  cause,  found  that  the  ali- 
mony had  Y>een  paid,  as  he  construed  the 
former  order,  and  gave  Judgment  for  divorce 
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in  favor  of  the  plaintiff.  The  defendant 
again  appealed  to  the  court  of  appeals.  It 
appears  that  the  plaintiff  paid  the  $50  per 
month,  not  only  to  the  date  of  the  first  judg- 
ment of  the  circuit  court  dismissing  the  pe- 
tition and  cross-bill,  bat  to  the  11th  May, 
1886,  tlie  date  at  vvbicli  the  court  of  appeals 
rendered  the  first  judgment  of  reversal,  and 
by  which  it  was  held  that  the  plaintiff  was 
entitled  to  a  decree  of  divorce;  but  he  made 
no  further  payments  of  alimony.  The  sole 
question  on  the  third  appeal  was  whether  he 
should  have  been  required  to  pay  the  alimony 
pendente  lite,  down  to  the  date  of  the  last 
judgment  entered  by  the  special  judge,  on 
th«  22d  June,  1888.  The  court  of  appeals 
reached  the  conclusion,  after  two  arguments, 
that  he  should,  and  entered  a  judgment  re- 
quiring the  plaintiff  to  pay  into  that  court 
alimony  pendente  lite,  to  and  including  the 
month  of  June,  1888;  otherwise,  the  decree 
of  the  trial  court  would  be  reversed,  and  the 
case  remanded,  with  directions  to  enter  a  de- 
cree of  divorce  in  favor  of  plaintiff,  but  with 
the  addition  that  plaintiff  be  adjudged  to  pay 
the  defendant  the  arrears  of  alimony  above 
named.  The  relator  contends — First,  that 
the  order  of  the  circuit  court  for  the  payment 
of  alimony  pendente  lite  terminated  with 
the  judgment  of  the  circuit  court,  made  on 
2Sd  December,  1885,  dismissing  the  petition 
and  cross-bill,  and  did  not  contemplate  the 
payment  of  such  alimony  pending  the  appeal 
in  the  court  of  appeals;  second,  that  under 
no  construction  can  it  be  held  to  extend  be- 
yond 11th  May,  1886,  at  which  date  the 
court  of  appeals  adjudged  the  defendant  the 
guilty  party,  and  the  plaintiff  entitled  to  a 
decree;  third,  that  the  court  of  appeals  is 
without  jurisdiction  to  decree  alimony  pen- 
dente lite,  and,  under  the  pretense  of  con- 
struing the  order  of  the  circuit  court,  has 
usurped  jurisdiction  over  the  matter  of  ali- 
mony, and,  unless  restrained,  will  carry  into 
effect  its  last  judgment,  and  make  the  pay- 
ment of  $1,150  a  condition  to  a  decree  of  di- 
vorce. 

Our  jurisdiction  to  issue  thewrit  of  pro- 
hibition is  invoked  by  authority  of  section  3, 
art.  6,  of  the  constitution;  but,  aside  from 
that,  section  8  of  the  amendment  of  1884  pro- 
vides that  "the  supreme  court  shall  have  su- 
perintending control  over  the  courts  of  appeal 
by  mandamus,  prohibition,  and  certiorari." 
Our  jurisdiction  must,  however,  be  exercised 
according  to  the  usages  and  principles  of  the 
common  law.  The  purpose  of  the  writ  is  to 
prevent  the  inferior  .tribunal  from  assuming 
a  jurisdiction  with  which  it  is  not  legally 
vested.  If  the  lower  court  has  jurisdiction 
to  determine  the  question  before  it,  prohibi- 
tion will  not  lie.  State  v.  Burckhartt,  87  Mo. 
538.  There  can  be  no  doubt  but  the  St. 
Louis  court  of  appeals  had  the  sole  and  exclu- 
sive jurisdiction  to  hear  and  determine  the 
several  appeals  prosecuted  in  the  divorce  suit. 
No  other  court  had  jurisdiction  of  those  ap- 
peals. But  it  cannot  be  said  that  the  writ 
win  be  issued  only  in  those  cases  where  the 


lower  court  has  no  jurisdiction  whatever  over 
the  case  before  it.  High  says:  "The  prov- 
ince of  the  writ  is  not  necessarily  confined 
to  cases  where  the  subordinate  court  is  at)so- 
lately  devoid  of  jurisdiction,  but  is  also  ex- 
tended to  cases  where  such  tribunal,  althoagb 
rightfully  entertaining  jurisdiction  of  the 
subject-matter  in  controversy,  has  exceeded 
its  legitimate  powers."  High,  Extr.  Bern. 
(2d  £d.)  §  781.  -Especially  is  this  true  where 
there  is  no  remedy  by  appeal,  as  in  the  case 
now  in  hand.  Enough  has  been  said,  how- 
ever, to  show  that  the  relator  is  not  entitled 
to  the  writ  by  simply  making  it  appear  that 
the  court  of  appeals  erred  in  its  ruUng.  The 
writ  cannot  be  awarded  for  the  simple  par- 
pose  of  correcting  errors,  if  any  there  were. 
It  must  clearly  appear  that  the  court  of  ap- 
peals has  exceeded  its  legitimate  powers. 

Now,  to  determine  whether  the  court  of 
appeals  may,  in  directing  a  decree  of  divorce, 
attach  a  condition  that  the  plaintiff,  being  the 
husband,  must  first  pay  all  arrears  of  alimony 
pendente  lite,  it  is  necessary  to  see  whether 
the  circuit  court  has  that  power.     The  cir- 
cuit court  may  decree  alimony  pending  the 
suit  for  divorce  in  all  cases  where  the  same 
would  be  just,  whether  the  wife  be  plaintiff 
or  defendant,  and  enforce  such  order  in  the  • 
manner  provided  by  law  in  other  cases.    Sec- 
tion 2179,  Rev.  St.    Under  our  ruling,  it  is 
the  only  court'  which  can  make  the  order, 
whether  the  case  be  pending  in  the  circuit  or 
appellate  court,  thougli  the  order,  when  made, 
may  be  reviewed  on  appeal.    State  v.  Court 
of  Appeals,  88  Mo.  185;  State  v.  Seddon.  93 
Mo.  520, 6  S.  W.  Rep.  842.    Payment  of  such 
alimony  may  undoubtedly  be  enforced  by  ex- 
ecution and  sequestration  of  property.     Hut 
the  power  of  the  court  does  not  end  here. 
Though  wfl  have  no  ecclesiastical  courts,  still 
original  jurisdiction  in  divorce  matters  is 
conferred  upon  the  circuit  courts;  and,  since 
we  have  adopted  the  common  law,  we  have 
also  adopted  the  English  practice,  so  far  as  it 
relates  to  the  substantial  rights  of  the  par- 
ties, except  as  the  common  law  is  modified 
by  statute.    Morton  v.  Morton,  33  Mo.  614; 
Waters  v.  Waters.  49  Mo.   386;   Crews  v. 
Mooney,  74  Mo.  26;  1  Bish.  Mar.  &  Div.  (6th 
Ed.)  §  86.    Taking  away  privileges  in  the 
cause  is  sometimes  resorted  to  to  enforce  i>ay- 
ment  of  alimony  awarded  pending  the  litiga- 
tion.   2  Bish.  Mar.  &  DIv.  (6th  Ed.)  §  498; 
1  Amer.  &  Eng.  Cyclop.  Law,  485, 486 ;  Walk- 
er T.  Walker,  20  Hun.,  400.     It  is  said  that 
the  failure  of  the  hustnnd  to  pay  alimony 
will,  in  extreme  cases,  only  justify  the  court 
in  striking  out  his  answer;  but,  when  he  is 
the  plaintiff,  his  failure  or  refusal  to  obey 
such  an  order  will  warrant  the  dismissal  of  the 
cause.    Feel  v.  Peel,  50  Iowa,  520.     In  La- 
tham V.  Latham,  2  Swab.  &  T.  299,  the  court 
refused  to  make  a  decree  nisi  absolute  antil 
the  husband  paid  money  due  to  the  wife  on 
account  of  alimony  pendente  lite;  he  then 
residing  in  Indiana.    It  is  not  our  purpose 
to  say  or  indicate  how  far  courts  should  go 
in  depriving  the  husband,  when  plaintiCf,  uf 
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his  decree  until  he  haa  paid  all  arreara  of  ali- 
mony. It  ia  enoagh,  for  all  the  purposes  of 
this  case,  to  know  that  the  power  exiata.  If 
it  exiata  in  the  trial  coart,  it  muat  exist 
in  the  appellate  court,  when  that  court  un- 
dertakea  to  enter  a  final  decree,  or  to  give 
directiona  as  to  what  decree  should  be  entered. 
When  the  appeal  came  before  the  court  of 
appeals,  that  court  had  the  nnqueationed 
right  to  give  such  Judgment  as  in  its  opinion 
should  have  been  given  by  the  circuit  court, 
or  it  could  reverse  the  Judgment  and  remand 
the  cause,  with  directions.  But,  as  no  ex- 
ceptions were  taken  to  the  order  awarding 
alinaony,  and  no  appeal  was  taken  therefrom, 
it  is  argued  that  the  coart  of  appeals  had  noth- 
ing to  do  with  that  order.  The  court  had 
nothing  to  do  with  the  order,  so  far  as  re- 
viewing it  was  concerned;  but.  when  the 
court  came  to  direct  what  judgment  should 
be  entered  by  the  circuit  coiirt,  it  bad  the 
right  to  look  to  the  whole  record  in  the  cause, 
and  this  is  what  it  did  do.  It  took  into  con- 
sideration the  fact  that  there  was  an  existing 
order  for  the  payment  of  alimony. 

Kow,  as  to  the  duration  of  the  order  of  the 
circuit  court  awarding  alimony  pending  the 
suit.  This  order  was  made  at  the  outset  of 
the  litigation.  It  was  certainly  within  the 
power  of  the  circuit  court  to  make  an  order 
upon  that  subject  which  would  continue  dur- 
ing the  time  the  suit  was  pending  on  appeal. 
Whether  the  order  expired  when  the  circuit 
court  dismissed  the  plaintiff's  petition,  or 
when  the  ooortof  appeals  declared  the  defend- 
ant the  guilty  party,  or  not  until  there  was 
a  final  judgment  dissolving  the  marriage  con- 
tmct,  are  questions  which  were  considered 
on  the  last  appeal.  The  court  of  appeals  had 
the  undoubted  jurisdiction  to  hear  and  deter- 
mine these  matters.  This  court  cannot  re- 
view their  rulings,  save  by  making  the  writ 
of  prohibition  a  substitute  for  a  writ  of  er- 
ror. Our  duty  is  performed  when  we  con- 
clude, as  we  do,  that  the  court  of  appeals 
acted  throughout  within  its  lawful  jurisdic- 
tion. The  writ  ia  therefore  denied.  All  con- 
cur; Barolat,  J.t  in  the  result. 


Hembt  »t  nx.  «.  SH2ED  et  dl. 
fSuprems  Court  of  Aftotouri.    Deo.  21, 1888.) 
Wrmss— HuBBAin>  Airs  Win— Kbootubi.b  Ih- 
STBincaKTS— FaA.ni>— BosA  Froa  Hou>bbs— Sa- 

1.  In  an  aoUon  to  enjoin  the  enforcement  of  a 
deed  of  tmst  seoorlng  upon  the  wife's  land  certain 
notea  giyen  by  the  husband  in  a  transaction  in- 
dnoed  by  f rand,  the  hnstMnd  and  wife  may  testify 
as  to  oonvenations  between  themselves  aa  to  the 
tiiKiaaolIon,  as  a  part  of  the  re*  gesUB,  and  also  on 
the  gronnd  of  fraud. 

§.  An  answer  alleging  porohaae  In  good  faith 
snppUea  the  omission  of  snch  issue  in  a  petition  to 
enjd^n  sale  of  seonritiea. 

8.  It  olearly  appearing  in  such  case  that  the 
notea  were  tainted  with  fraud,  and  the  answer 
having  alleged  pnrcbaae  in  good  faith,  the  burden 
ia  on  defencwntto  show  a  bona /Ide  transfer  before 
maturity,  which  is  not  suj talned  by  evidence  from 
which  the  date  of  transfer  does  not  appear  except 
t^  Inference. 

^  Knowledge  of  an  agent  that  "there  was 


Bome  trouble  about  the  trade"  In  which  certain 
notes  were  given,  charges  his  principal  for  whom 
he  purchases  suoh  notes  with  knowledge  of  the 
fraud. 

5.  Where  notes  of  tiie  husband,  procured 
through  fraud,  are  secured  by  a  recorded  deed  of 
trust  on  the  wife's  laud,  knowledge  by  an  indorsee 
that  the  husband  had  ezeouted  a  compromise  or 
his  claim  of  fraud  will  not  make  him  an  iunocent 
purchaser  as  to  the  wife. 

A.  Though  the  wife  on  whose  land  notes  of  her 
husband  are  secured  is  a  surety  for  him,  a  compro- 
mise by  the  husband  on  account  of  the  fraud 
through  which  the  notes  were  procured  will  not 
estop  ner  from  setting  up  the  fraud,  especially 
where  there  is  no  evidenoe  as  to  the  nature  of  her 
estate  in  the  land. 

Appeal  from  circuit  court,  Pettia  county; 
J.  P.  Stbother,  Judge. 

Petition  by  Wilbur  F.  Henry  and  E.  Jose- 
phine Henry,  his  wife,  for  an  injunction  re- 
straining Robert  C.  Sneed,  and  one  Mont- 
gomery, trustee  under  a  deed  of  trust,  from 
selling  thereunder  the  property  of  Mrs.  Henry. 
The  injunction  was  granted,  and  defendants 
appeal. 

John  Montgomery,  Jr.,  and  Smith,  Silver 
&  Brovon,  for  appellanta.  W.  8.  Shirk  and 
E.  J.  Smith,  for  reepoudenta. 

Sherwood,  J.  Bobert  C.  Sneed,  of  Sedalla, 
owned  a  set  of  abstract  booka,  worth,  accord- 
ing to  Money's  statement,  not  over  92,000, 
for  which  he  was  willing  to  take  $4,000,  and 
offered  them  to  H.  D.  Stringer  for  that  sum, 
so  Stringer  says;  but  Stringer  thought  of 
something  better  than  that,  and  so  suggested 
it  to  Sneed.  Thereupon  they  laid  their  heads 
together,  and,  by  certain  covinous  contriv- 
ances, so  managed  matters  that  one  Capt. 
Wilbur  F.  Henry,  the  nominal  plaintiff  here- 
in, and  whose  powers  of  deglutition  seem  to 
rival  those  of  the  great  fish  off  the  coast  of 
Tarshish,  was  induced  by  false  memoranda, 
in  the  bands  of  Sneed,  to  believe  that  the  ab- 
stract books  had  brought  in  to  Sneed  the  pre- 
vious year  a  revenue  of  S7,000;  and,  after 
considerable  apparent  efforts  on  the  part  of 
Stringer,  Soeed  was  led,  with  much  pretend- 
ed reluctance,  to  fix  a  price  on  the  books  at 
$10,000,-r-Stringer  in  the  mean  while  having 
so  manipulated  Henry,  and  inflamed  his  im- 
agination aa  to  the  great  proQts  to  be  gained 
thereby,  as  to  have  persuaded  him  tb  go  in  with 
him  and  buy  the  books;  the  terms  stated  to 
Heury  being  that  Stringer  would  put  in 
$5,000,  "spot  cash,"  for  one-half  interest,  and 
Henry,  who  was  impecunious,  and  known  to 
be  so,  was  to  raise  his  half  of  the  purchase  mon- 
ey by  giving  five  notes,  of  $1,000  each,  having 
several  years  to  run,  and  securing  the  same 
on  the  real  property  of  his  wife  in  Sedalia,  as 
well  as  on  his  interest  in  the  abstract  books. 
The  books  were  accordingly  bought  at  the 
sum  mentioned,  ($10,000;)  and  "BedShobe," 
who  assisted  in  bringing  about  the  consum- 
mation of  the  affair,  and  was  the  notarj^  who 
took  the  wife's  acknowledgment  to  the  deed 
of  trust,  was  the  partner  of  Stringer  in  the 
real-estate  business,  and  was  handsomely 
paid  for  his  trouble  in  assisting  Sneed  and 
Stringer  in  their  machinations  against  Hen- 
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ly.  When  the  trade  was  about  to  be  closed. 
Stringer  left  town,  but,  on  ffoing,  placed  in 
Shobe's  hands  a  check  for  $5,000  on  the  First 
National  Bank  of  Sedalia,  of  which  Thomp- 
son, SneeJ's  brother-in-law,  was  cashier. 
This  check  was  payable  to  Shobe's  order,  and 
he,  on  the  trade  being  closed,  indorsed  and 
delivered  it  to  Sneed,  who  went  through  the 
dumb  show  of  examining  the  signatures,  and 
then  pronounced  it  "good."  and  also  said 
that  be  had  been  to  the  bank  to  see,  etc. 
Stringer  had  no  funds  in  the  bank,  and  he 
says  in  his  deposition :  "  That  check  business 
was  arranged  bymetosbuttheCapt.'seyes." 
Stringer  was  to  get  bis  half  Interest  in  the 
books  "for  nothing,"  In  consideration  of  his 
services  in  effecting  the  sale  of  one-half  in- 
terest in  the  books  to  Henry,  or  he  was  to  re- 
ceive S1,000,  at  bis  option,  and  it  seems  4ie 
took  the  latter.  The  check  was  never  pre- 
sented to  the  bank,  nor  was  it  ever  intended 
to  be.  Sneed  knew  this,  and  Thompson 
knew  it.  The  latter  at  the  time,  and  for 
years  previously,  had  been  the  flnancial  agent 
of  the  Salmon  Falls  Bank,  and  so  continued 
during  the  time  covered  by  this  litigation. 
The  last  four  of  the  live  notes  executed  by 
Henry,  and  secured  as  nforesaid,  were  trans- 
ferred by  Sneed  to  Thompson  to  negotiate; 
the  Qrst  one  of  them  being  retained  by  Thomp- 
son in  order  to  prevent  its  being  negotiated, 
and  Sneed  still  owns  this  note.  Thompson 
transferred  the  other  four  notes,  so  he  says, 
to  the  Salmon  Falls  Bank,  and  paid  Sneed 
$3,700  as  the  proceeds  of  such  transfer. 
Without  Mrs.  Henry^s  knowledge  or  con- 
sent, Sneed,  after  the  deed  of  trust  was 
given,  released  Henry's  half  interest  in  the 
abstract  books  from  that  deed.  As  soon  as 
the  $1,000  note  which  first  fell  due  matured, 
Montgomery,  the  trustee,  advertised  the 
property  for  sale,  and  this  proceeding  was 
instituted  with  the  purpose  to  perpetually 
enjoin  and  restrain  the  trustee  and  the  de- 
fendant Sneed  from  selling  Mrs.  Henry's 
property  under  said  deed;  that  said  deed 
might  be  set  aside  and  annulled,  and  hU 
cloud  cast  by  the  same  on  the  title  be  re- 
moved, etc.  The  Salmon  Falls  Bank,  as  the 
petition  recites,  was  "made  a  party  hereto 
on  its  own  motion,  claims  to  be  owner  of 
said  notes,  and  claims  some  rights  under 
said  deed  of  trust;  wherefore  it  is  made  a 
party  hereto,  that  Its  rights,  if  any,  in  the 
premises  may  be  litigated  and  determined." 
The  petition  did  not  charge  any  frand,  nor 
any  notice  thereof,  on  the  bank;  but  in  its 
separate  answer  the  latter  set  up  the  pur- 
'  chase  of  the  notes  before  maturity  for  full 
value,  and  without  any  notice  of  the  equi- 
ties alleged  by  plaintiffs,  etc.  A  short  time 
after  Capt.  Henry  had  purchased  the  one- 
half  interest  in  the  books,  and  had  com- 
menced to  do  business  with  them,  he  ob- 
served the  smallness  of  the  receipts  from 
them;  heard  from  friends  that  be  bad  been 
swindled;  began  to  suspect  the  honesty  of 
the  transaction;  and  so  went  around  to  the 
bank,  and  asked  Thompson  if  the  check  for 


$5,000,  given  by  Stringer,  had  ever  been  pre- 
sented or  paid,  but  was  told  by  the  latter  that 
that  was  a  "bank  secret."  Growing  more 
dissatisfied,  Henry  instituted,  in  his  own 
name  and  behalf,  a  proceeding  similar  to  the 
present  one,  which,  upon  representations  and 
assurances  of  Sneed  and  Stringer  that  the 
transaction  was  honest,  and  that  the  check 
for  $5,000  had  actually  been  paid,  he  was  in- 
duced to  compromise,  and  gave  a  writing  to 
that  effect,  to  Sneed,  which  the  latter,  it 
seems,  lost  no  time  in  showing  to  Thompson, 
who  thereupon  asked  Henry  in  regard  to  it, 
when  he  told  him  that  the  snit  had  been  set- 
tled and  dismissed,  and  that  he  knew  no  good 
reason  why  he  should  not  negotiate  the  notes: 
and  the  notes  were  thereafter  negotiated  by 
Thompson  as  aforesaid.  At  this  time,  how- 
ever, Henry  did  not  know,  though  he  strong- 
ly suspected,  that  the  transaction  was  not  a 
fair  and  honest  one, — was  not  apprised,  did 
not  have  the  knowledge,  that  the  "check 
business"  was  a  mere  sham,  contrived  for 
the  very  purpose  of  deceiving  him,  and 
through  him  his  wife,  into  securing  the  notes; 
and  Thompson  evidently  knew  that  Henry 
did  not  know  the  true  oharactw  of  the  check, 
while  he  did. 

Upon  this  state  of  fads,  a  mere  ontline  of 
which  has  been  given,  the  circuit  court  en- 
tered the  following  decree:  "Now,  at  this 
time,  come  again  the  parties  to  this  action, 
by  tiiemselves  and  their  attorneys,  and  this 
cause  having  been  tried,  and  the  evidence 
heard,  as  well  as  the  argument  of  counsel,  at 
the  last  term  of  this  court,  and  said  cause 
having  been  taken  nnder  advisement  by  the 
court  till  now,  and  the  court  having  fully  con- 
sidered the  same,  it  doth  now  find  all  the  is- 
sues herein  for  the  plaintiff3,and  doth  find  that 
on  July  18,  1883,  the  plaintiff  E.  Josephine 
Henry,  then  and  now  wife  of  plaintiff  Wilbnr 
F.  Henry,  owned  in  her  own  right,  as  her 
general  property,  one  hundred  feet  off  of  the 
noith  end  of  the  west  half  of  lot  one,  (1,)  in 
block  thirty-seven,  (87,) in  the  original  town 
(now  city)  of  Sedalia,  in  Pettis  county,  Mii»- 
souri;  and  that  on  said  day  the  plaintiff  Wil- 
bur F.  Henry  executed  to  defendant  B.  C. 
Sneed  his  five  promissory  notes  described  in 
the  petition,  being  for  one  thoosand  doHans 
each,  and  bearing  seven  percent,  per  annum 
interest,  and  falling  due  in  one,  two,  three, 
four,  and  five  years,  respectively  from  that 
date;  that  to  secure  said  notes  the  plaintiffs 
executed  and  delivered  to  defendant  John 
Montgomery,  Jr.,  their  deed  of  trust,  which 
is  recorded  in  Book  32  of  deeds  of  trust  and 
mortgage  records  in  said  county,  on  page  48, 
conveying  to  him  the  atwve-described  real 
estate,  and  certain  abstract  books,  and  per- 
sonal property  described  in  it, — said  books 
and  personal  property  being  tbe consideration 
of  said  notes,  with  power  to  sell  the  same  on 
failure  to  pay  said  notes  as  therein  provided; 
and  the  court  doth  find  that  the  execution  of 
said  notes  and  deed  of  trust  was  procured  by 
fraud  and  deceit,  as  stated  In  the  petition 
herein,  practiced  on  said  W.F.  Henry  and  £. 
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Josephine  Henry;  and  that  thereafter  the  said 
6need,  for  a  valuable  consideration,  released 
■aid  books  and  personal  property  from  said 
deed  of  trust,  said  books  and  personal  prop- 
erty being  the  property  of  said  Wilbur  F. 
Henry,  and  that  plaintiff  E.  Josephine  Henry 
bad  not  at  the  time,  or  till  about  the  com- 
mencement of  this  suit,  any  knowledge  or 
notice  of  the  said  release  of  said  books  and 
property;  and  the  court  further  finds  that, 
although  it  appears  that  tliereafter  the  de- 
fendant  Salmon    Falls  iiank,    through  its 
agent,  J.  G.  Thompson,  bought  all  of  said 
notes  except  the  one  first  falling  due,  and  be- 
fore the  maturity  of  the  same,  yet  said  bank 
is  not  an  innocent  purchaser  thereof,  bnt  in 
fact  had  by  its  said  agent  full  knowledge  and 
notice  of  said  fraud,  and  also  of  asM  release 
of  said  books  and  personal  properly,  at  the 
time  of  said  pu  rebase ;  and  said  agent  assisted, 
by  concealment  of  facts  within  bis  knowl> 
edge,  and  by  declining  when  asked  for  the 
same  by  said  W.  F.  Henry  to  state  to  him 
said  facts  as  to  the  perpetration  of  said  fraud; 
and  the  said  bank  thereafter,  with  notice  of 
all  said  facts,  bought  said  notes  at  a  discount 
from  their  face  value,  and  is  not  an  innocent 
purchaser,  or  entitled  to  the  protection  of 
the  court.     Wherefore  it  is  ordered  by  the 
court  that  the  injunction  herein  be  made 
perpetual,  and  that  the  defendants,  and  each 
of  tliem,  and  all  persons  acting  for  them,  or 
by,  through,  or  under  them,  be  forever  re- 
strained and  enjoined  from  selling  said  above- 
described  real  estate,  or  any  of  the  same,  un- 
der said  deed  of  trust;  and  that  said  deed  of 
trust  be,  and  the  same  is  hereby,  fully  can- 
celed, and  held  fornanght;  and  it  is  adjudged 
that  plaintiffs  recover  of  said  defendant  B. 
C.  Sneed  their  costs  and  charges  herein  ex- 
pended, and  that  execution  issue  therefor." 
1.  We  are  met  at  the  outset  of  the  investi- 
gation  of  tlie  errors  assigned  by  the  declara- 
tion that  error  was  committed  by  the  trial 
court  in  admitting  the  husband  as  well  as 
the  wife  to  testify  in  relation  to  convt-rsa- 
tions  between  themselves  as  to  the  transac- 
Hon  concerning  the  abstract  books.     It  does 
not  appear  in  the  evidence  before  us  whether 
the  wife  had  a  separate  estate  in  the  land  in 
qoeetion,  or  whether  she  was  seised  of  a  fee 
in  the  land  at  common  law,  or  whether  she 
gained  her  title  under  the  provisions  of  the 
married  woman's  act,  or  whether  the  hus- 
band and  wife  were  in  actual  occupation  of 
the  property.    If  the  wife  were  seised  under 
the  act  just  mentioned,  it  might  be  very  dif- 
ficult to  state  just  how  much,  if  any,  "mar- 
ital interest"  ttie  husband  would  have  in  liis 
wife's  land,  in  consideration  of  the  stringent 
provisions  ef  section  3295,  Bev.  bt.  Ib79. 
Nor  does  it  appear  whether  the  husband  was 
tenant  by  the  curtesy  initiate.     And,  inas- 
mueb  as  there  is  no  testimony  on  this  point, 
it  would  be  unsafe  to  say  just  what  the  bua- 
iMUid's  Interest  in  the  case  before  us  is.    Sev- 
eral things  are,  however,  made  very  clear  by 
the   testimony:      (1)    That  tlie  defendanls 
Sneed,  Stringer,  and  Shobe  were  engaged  in 


a  most  audacious  scheme  of  fraud.  (2)  That 
the  liusbandwas  used  as  the  conduit  ttirougb 
which  the  fraud-feitsors  operated  to  induce 
the  wife  reluctantly  to  sign  and  acknowl- 
edge the  deed  of  trust,  which  would  have  ac- 
complished the  end  desired  and  designed  by 
the  conspirators  but  for  tlie  timely  interpo- 
sition of  a  court  of  equity.  The  conversa- 
tions, then,  between  the  husband  and  wife, 
which  brought  about,  and  were  intended  to 
bring  about,  the  result  bad  in  view,  were 
clearly  a  part  of  the  re*  gesta,  (State  v. 
Gabriel,  88  Mo.  631,  and  cases  citedj^  and 
would  therefore  seem  to  occupy  a  different 
attitude  from  the  ordinary  confidential  com- 
munications between  husband  And  wife.  On 
one  occasion  we  held  tliat  a  letter  written  by 
the  husband  to  his  wife,  authorizing  her  to 
take  the  title  to  certain  land  in  his  name,  did 
not  fall  within  the  rule  respecting  oonQdential 
communications  between  husband  and  wife, 
nor  did  the  testimony  of  the  former  touching 
such  letter  fall  within  such  rule.  Darrier  v. 
Darrier.  58  Mo.  222,  and  cases  cited.  But 
that  was  a  contest  inter  tese.  We  incline  to 
the  opinion,  however,  that  the  testimony  of 
both  the  husband  and  wife,  as  to  the  conver- 
sations referred  to,  was  admissible  on  a  much 
broader  ground  and  for  a  more  elevated  rea- 
son. At  common  law  parties  to  the  record 
were  admitted  as  witnesses,  as  a  marked  ex- 
ception to  the  general  rule,  where  fraud  was 
charged,  or  embezzlement,  or  where,  on  gen- 
eral grounds  of  public  policy,  it  was  deemed 
essential  to  the  purposes  of  justice.  1  Qreunl. 
£v.  (14th  Bd.)  §  348,  and  casescited.  In  the 
present  case  Sneed  attempted  to  take  advan- 
tage of  a  legal  technicality  as  to  conversations 
between  husband  and  wife  to  prevent  the  full 
extent  of  his  fraud  from  being  unearthed. 
Now,  in  view  of  the  other  facts  in  evidenoe, 
it  would  be  simply  monstrous  to  perniili  a 
party  to  take  advantage  of  his  own  wrong 
and  assist  his  own  fraud  by  such  an  objec- 
tion. The  rule  he  invokes  was  intended  to 
subserve  a  yei7  wise,  wholesome,  and  holy 
purpose,  but  never  to  further  such  an  end  as 
that  for  which  he  invokes  it.  And  this  ex- 
eeption  toa  general  rule  should  certainly  have 
place  in  a  court  of  equity,  which  will  throttle 
fraud  in  all  of  its  Protean  manifestations. 
We  shall  therefore  rule  that  the  testimony  of 
both  husband  and  wife  was,  ex  neoe»8ttate, 
competent  as  to  their  conversations,  on  two 
fpxtunds, — that  those  conversations  were  a 
part  of  the  ret  getta,  and  on  the  foot  of  the 
fraud. 

2.  But  it  is  said  that  the  bank  was  an  in- 
nocent purchaser  of  the  notes;  that,  as  such 
pnrchaser,  it  took  the  mortgage  with  them 
as  an  incident  possessing  all  the  negotiable 
characteristics  of  the  notes  themselves,  and 
therefore  the  bank  should  prevail.  "The 
principle  is  well  *established  that  if  the  maker 
or  acceptor,  who  is  primarily  liable  for  pay- 
ment of  the  instrument,  or  any  party  bound 
by  the  original  consideration,  proves  that 
there  was  fraud  or  illegality  in  the  inception 
of  the  instrument,  or  if  thecircumstances  raise 
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a  strong  suapicion  of  fraud  or  illegality,  the 
owner  most  then  respond  by  showing  that 
he  acquired  it  bona  flde  for  value,  in  the 
usual  course  of  business,  while  current,  and 
under  circumstances  which  create  no  pre- 
sumption that  he  knew  the  facts  which  im- 
peach its  validity.  This  principle  is  obvi- 
ously salutary,  for  the  presumption  is  natural 
that  an  instrument  so  issued  would  be  quick- 
ly transferred  to  another."  1  Daniel,  N^. 
Inst.  (3d£d.)  §  815.  Where  nothing  else  ap- 
pears,— no  circumstances  which  would  oper- 
ate as  constructive  notice  of  the  facts  which 
impeach  the  original  validity  of  the  instru- 
ment,— the  bolder  will  make  out  a  prima 
facie  case  by  pro vi  n  g  that  the  i  nstru  ment  was 
indorsed  to  him  for  value  before  maturity. 
Having  done  this,  his  right  of  recovery  is 
impregnable,  unless  the  defendant  prove  that 
be  had  actual  notice  of  facts  which  should 
have  prevented  a  purchase  by  him.  Id.  8  819. 
In  the  case  at  bar,  how  has  the  professed 
holder  of  the  notes  upheld  its  title  thereto? 
That  the  notes  had  their  origin  in  a  base 
fraud  no  one  can  dispute.  That  Thompson 
was  aware  of  the  true  nature  of  the  whole 
transaction  Is  equally  indisputable.  Stringer 
never  at  any  time  had  any  funds  deposited  in 
the  bank  on  which  the  check  was  drawn. 
The  check  was  never  presented  for  payment 
or  paid.  Stringer  had  been  to  Thompson 
shortly  before  Henry  brought  his  first  suit, 
and  asked  him  to  say  that  the  check  for  $5,- 
000  "was  good,"  and  he  refused.  Henry  had 
also  been  to  see  him,  endeavoring  to  see 
Stringer's  bank  account,  and  to  ascertain 
whether  the  check  had  been  paid,  but  could 
gain  no  information  from  the  reticent  Thomp- 
son. And  the  latter,  as  he  testifies,  had  in- 
formation additional  to  that  already  men- 
tioned, which  he  had  obtained  from  other 
sources;  for,  speaking  of  the  time  when 
Stringer  came  to  see  him,  he  says:  "At  that 
time  I  heard  there  was  trouble  about  the 
trade. "  It  was  not  necessary,  under  the  au- 
thorities, to  fasten  notice  on  Thompson  and 
his  principal,  the  bank,  that  he  should  have 
had  notice  of  the  particular  fraud,  etc.,  in 
order  that  such  principal  should  be  affected 
by  It.  On  this  point  Daniel  says:  "Thus,  if 
when  he  took  the  bill  he  were  told  in  express 
terms  that  there  was  something  wrong  about 
it,  without  being  told  what  the  vice  was,  or 
if  it  can  be  collected  by  a  jury,  from  circum- 
stances fairly  warranting  such  an  inference, 
that  he  knew  or  l>elieved  or  thought  that  the 
bill  was  tainted  with  illegality  or  fraud,  such 
a  general  or  implicit  notice  will  equally  de- 
stroy the  title."  1  Daniel,  Neg.  Inst..  §  799. 
And  while  it  is  true  there  is  a  presump- 
tion that  the  transfer  of  the  papers  occurred 
before  maturity,  yet,  such  presumption  being 
without  any  written  corroborative  testimony, 
is  of  the  slightest  nature!  and  open  to  be 
blown  away  with  the  slightest  breath  of  sus- 
picion. Id.  g  784a.  The  circumstances  al- 
ready related,  then,  bring  this  case  fully 
within  the  rule  in  regard  to  commercial  pa- 
per, and  cast  the  burden  on  the  indorsee  to 


show  snch  a  transfer  of  that  paper  as  will  af- 
ford absolute  protection  to  the  holder. 

Xo  issue,  it  is  true,  was  tendered  by  the 
petition  as  to  whether  the  Salmon  Falls  Bank 
was  a  purchaser  in  good  faith  of  the  notes  in 
suit,  but  the  answer  of  the  bank  tendered 
such  an  issue  in  complete  form;  and  this, 
under  the  doctrine  of  "express  aider,"  sup- 
plied any  lack  of  the  petition  in  this  respect. 
Garth  v.  Caldwell,  72  Mo.  622,  and  cases 
cited.  The  bank  thus  assumed  (be  affirma- 
tive of  the  Issue  itself  had  made.  How  did 
It  support  that  issued  It  should  certainly 
have  done  so  by  proof  of  an  equally  affirma- 
tive character.  This  it  signally  failed  to  do. 
Thompson  does  not  state  tliat  the  notes  were 
transferred  to  the  bank  prior  to  maturity. 
He  do<S  not  pretend  to  give  the  date  when 
the  transfer  occurred.  He  says  he  has  "a 
letter  that  will  tell."  but  he  does  not  pro- 
duce it;  and  it  is  only  by  circuitous  infer- 
ence and  a  comparison  of  dates  that  the  con- 
clusion can  be  reached  that  the  notes  were 
negotiated  while  current.  Tills  sort  of  tes- 
timony does  not  meet  the  exigencies  of  the 
rule  before  mentioned.  The  bank  was  chal- 
lenged by  its  self-raised  issue  to  give  the  date 
when  the  transfer  of  the  notes  occurred,  and 
it  should  have  done  so  In  order  to  maintain 
its  position  of  an  innocent  purchaser. 

8.  But  granting  that  the  bank,  owing  to 
the  agreement  and  representations  made  as 
aforesaid  by  Henry  to  Thompson,  was  such 
a  purchaser  as  to  him,  can  It  Iw  so  regarded 
as  to  Mrs.  Henry?  Her  name  does  not  ap- 
pear to  the  agreement,  nor  does  it  appear 
that  Thompson  knew  that  she  had  been  con- 
sulted or  had  assented  thereto,  or  that  she 
was  even  aware  of  its  being  made.  And  the 
deed  of  trust,  being  upon  record,  apprised 
Thompson,  and  through  him  the  bank,  of  the 
situation  of  affairs,  of  the  wife's  interest  in 
the  real  estate,  and  the  relation  of  surety 
which  she  bore  to  her  husband.  Bank  v. 
Bums,  46  N.  Y.  170.  Being  thus  apprised 
of  Mrs.  Henry's  interest  in  the  premises, 
and,  besides,  aware  of  her  interest  from  oth- 
er sources,  it  belonged  to  him  to  ascertain 
that  the  matter  had  been  adjusted,  not  only 
to  Henry's  satisfaction,  but  also  to  his  wife's. 
Fair  dealing  demanded  nothing  less  than  this 
at  his  bands.  The  wife  was  as  much  a  party 
in  interest  as  the  husband;  indeed,  more  so. 
because  she  had  everything  at  stake.  In  view 
of  the  foregoing  facts,  the  bank  cannot  be 
regarded  as  an  innocent  purchaser  as  to  the 
wife,  even  if  It  can  be  so  regarded  as  to  the 
husband ;  and  the  finding  of  the  lower  ooart 
on  this  latter  point  must  therefore  be  held  as 
supported  by  the  evidence. 

4.  But  there  are  other  and  stronger  reasons 
which  conduce  towards  upholding  the  de- 
cree aforesaid.  It  is  strenously  urged  that 
Henry  was  the  principal  in  the  notes,  and 
bis  wife,  having  mortgaged  her  land  to  se- 
cure them,  was  in  all  respects  his  sui-ety,  and 
that  this  being  the  case,  Henry  being  e»- 
topped  by  his  compromise  agreement,  his 
wife,  l)eing  his  surety,  is  estopped  also.  It  may 
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be  conceded  as  a  general  rule  that  the  contract 
of  the  surety  is  accessorial  to  that  of  his  prin- 
cipal, and  that  consequently  whatever  will 
estop  the  principal  will  estop  the  surety  also. 
Bat  this  doctrine,  well  eetablished  as  it  is, 
has  no  bearing  on  the  present  case,  for  these 
reasons:  Under  the  rule  stated,  the  surety 
is,  indeed,  estopped;  bnt  why?  Because  he 
is  auijurit,  and,  being  competent  to  contract, 
is  equally  capable  of  being  estopped.  This 
ttattu  cannot  be  aflBrmed  of  a  feme  covert, 
(7  Amer.  &  Eng.  Cyclop.  Law,  tit.  "Estop- 
pel," 24.)  at  least  unless  possessed  of  a  sep- 
arate estate,  and  there  is  not  a  particle  of 
tostimony  on  this  point  in  the  cose  before  us. 
Treating  Mrs.  Henry,  then,  as  a/ame  covert, 
■eised  of  an  estate  in  the  ordinary  way,  she 
was  as  incapable  of  being  estoppediby  an  act 
«t  her  bnsband  in  which  she  did  not  Join  as 
■be  would  be  by  her  sole  deed  in  which  he 
did  not  join.  Estoppels  in  pait,  except  as 
■foresaid,  do  not  apply  to  married  women. 
Bannells  v.  Gemer,  80  Mo.  474,  and  cases 
eited.  An  estoppel  in  pais  can  never  oper- 
ate to  prejudice  the  rights  of  the  person 
estopped,  except  when  the  sole  deed  of  such 
person  would  have  a  similar  operative  effect. 
Mueller  v.  Kaessmann,  84  Mo.  S18,  and  cases 
cited.  No  such  effect  would  be  attributed, 
under  the  mlings  of  this  court,  to  the  sole 
deed  of  a  married  woman  unpossessed  of  a 
separate  estate.  The  uniform  position  talien 
bj  this  court  is  abundantly  sustained  by  au- 
thority. There  are  cases,  however,  reported, 
where  married  women  are  held  estopped  by 
fraud  unmixed  with  contract;  but  in  such 
easee  their  conduct  must  be  intentional  and 
fraudulent.  Bigelow,  Estop.  510  et  seq.  But 
such  a  charge  could  not  be  maintained  against 
the  real  plaintiff  in  this  case,  Mrs.  Henry. 

5.  And  owing  to  the  nature  of  the  estate 
which  it  will  t«  assumed,  in  the  absence  of 
proof  to  the  oontrary,  tlie  wife  held,  the  mere 
lelation  of  husband  and  wife  created  no 
agency  in  the  husband  to  bind  her  by  his 
representations,  or  create  an  estoppel  against 
her,  even  had  he  assumed  to  do  ao.  Wilcox 
T.  Todd,  64  Mo.  888;  Hall  v.  Callahan,  66 
tfo.  316. 

6.  Again,  oases  are  not  wanting  to  show 
that  the  wife,  whose  property  is  bound  for 
the  notes  of  the  husband,  will  not  be  es- 
topped by  the  representations  of  the  hus- 
tiand,  though  made  by  him  to  an  innocent 
purchaser  who  bought  of  the  original  payee, 
to  the  effect  that  such  notes  were  "good  and 
▼alid  securities,  that  there  was  no  d^ense  to 
them,  and  that  th^  would  be  paid  at  matu- 
rity."    Campbell  v.  Babcock,  27  Wis.  512. 

7.  And  it  has  also  been  ruled  that  where  a 
-wife  was  a  surety  for  her  husband  and  others 
In  the  purchase  of  the  stock  of  a  national 
bank,  where  the  proceedings  were  character- 
ized by  illegalities  and  fraud,  and  where  the 
fraud  was  especially  directed  against  the 
property  of  the  wife,  that  tliis  would  author- 
ize the  wife,  as  such  surety,  to  successfully 
invoke  equitable  interposition  for  the  protec- 
tion of  her  property,  in  her  behalf,  notwith- 


standing her  principals  were  in  no  position 
to  demand  a  like  relief,  nor  when  they  could 
not  recede  from  the  contract  into  which  they 
had  entered.  Deuison  v.  Gibson,  24  Mich. 
187. 

As  the  foregoing  views  dispose  of  all  ques- 
tions of  any  practical  importance  in  this  case, 
and  understanding  the  action  of  the  circuit 
court  to  go  no  further  than  to  protect  the 
wife's  interests  in  her  land,  we  affirm  the 
Judgment.  All  concur;  Basoiat,  J.,  in  the 
result.. 


In  re  Haley. 
{Supreme  Cowrt  oj  JlH««ourt    Dec.  21, 1889.) 

RaOBITBBS — COHnilFT. 

A  receiver  appointed  in  an  attachment  mdt 
began  in  the  common  pleas  and  transferred  to  the 
circuit  court  of  another  county,  becomes  an  offi- 
cer of  the  latter  court,  and  for  diBobedience  to  its  or- 
ders to  account,  Is  liable  to  be  punished  by  It  for 
contempt. 

Petition  for  writ  of  Iwiheat  corptu. 
W.  B.  Morrow,  for   petitioner.     2).  A. 
S<Ul,  for  respondent. 

Shbbwood,  J.  Estes  brought  suit  by  at- 
tachment in  the  Louisiana  court  of  common 
pleas  in  Pike  county,  against  Jacob  Fry. 
The  petitioner  was  appointed  receivei-  by  that 
court,  and  in  that  capacity,  from  the  sale  of 
growing  crops,  attached  as  the  property  of 
Fry,  collected,  exclusive  of  commissions, 
$400.91.  After  the  appointment  of  the  re- 
ceiver the  cause  was  removed  to  St.  Charles 
county,  and  finally  to  Balls  county,  where  the 
attachment  suit  was  abated ;  and  the  receiver, 
upon  the  order  of  the  circuit  court  for  tlie 
last-named  county,  filed  his  report,  showing 
the  balance  in  his  liands  to  be  the  sum  afore- 
said. Thereupon  that  court  ordered  him  to 
pay  that  amount  to  the  personal  representa- 
tives of  the  deceased  defendant.  This  order, 
though  duly  notiQed  thereof,  he  failed  to  obey, 
without  offering  any  excuse  for  such  failure. 
Upon  this,  the  attorneys  of  the  personal  rep- 
resentatives of  the  defendant  served  a  no- 
tice on  the  petitioner,  notifying  him  that  they 
would  move  for  an  attachment  against  him 
for  failing  to  olwy  the  order  of  the  court. 
Some  three  weeks  thereafter,  the  petitioner 
having  failed  to  appear  pursuant  to  the  no- 
tice, and  having  continued  to  fail  to  comply 
with  the  previous  order  of  the  court,  that 
court  made  an  order  reciting  in  detail  the 
facts  aforesaid,  adjudged  him  guilty  of  a  con- 
tempt, directed  that  an  attachment  issue 
against  him,  and  that  he  be  confined  in  the 
county  jail  unless  he  should,  on  or  before 
the  15th  of  October  next  thereafter,  purge 
his  contempt  by  complying  with  the  order  to 
pay  over  the  money  in  bis  hands,  and  requir- 
ing the  sheriff  to  confine  him  in  the  jail  until 
he  obeyed.  The  order  last  named  was  duly 
served  on  the  petitioner  on  the  Ist  day  of 
November,  1889.  The  sheriff  made  demand 
upon  him  for  the  payment  of  the  money;  and 
he,  still  declining  to  pay,  was,  on  the  11th 
day  of  that  month,  attached  and  committed 
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to  prison, from  which  he  seeks  to  be  released 
by  the  present  writ. 

The  transfer  of  the  cause  by  change  «f 
yenue  took  with  it  the  whole  cause,  and  every 
incident  belonging  thereto,  to  tlie  Ralls  cir^ 
cult  court,  just  the  same  as  if  the  cause  had 
originated  in  that  court.  Not  a  shred  or  patch 
of  jurisdiction  over  the  cause,  or  any  of  its 
incidents,  was  left  in  the  Louisiana  conrt  of 
common  pleas.  The  Jurisdiction  of  the  Ralls 
circuit  court  was  therefore  complete  over  the 
petitioner.  Having  failed  to  obey  the  orders 
of  the  court,  he  became  guilty  of  a  manifest 
contempt  by  such  disobedience.  He  was  an 
officer  of  the  court  to  which  the  cause  was 
transferred.  He  was  required  to  report  his 
proceedings  to  that  court,  and  "to  hold  the 
moneys  collected,  and  all  property  received 
by  him,  subject  to  the  order  of  court"  Rev. 
St.  §  430.  The  court  dealt  very  leniently 
with  him.  It  chose  to  give  him  notice  be- 
fore making  the  final  order  committing  him. 
It  gave  him  ample  time  and  space  for  obedi- 
ence of  its  final  order.  There  was,  there- 
fore, only  one  course  left  for  the  court  to 
pursue  in  order  to  maintain  itself,  and  the 
respect  due  to  its  orders.  The  judgment  of 
that  couit  committing  the  petitioner  to  jnil 
being  in  conformity  to  law,  (l^ev.  St.  1879, 
§  2648,)  we  shall  remand  tiim;  and  it  is  so 
ordered.  All  concur;  Barclat,  J.,  in  the 
result. 


EBNTOK  IMS.  Co.  e.  WtOQINTOH. 
(Court  o/  Appeals  of  Kentwivy.    Deo.  5,  18S9.) 
lNSTniA.NCE — Proof  of  Loss — Repbmesta.tioh». 

1.  Failure  to  make  prelimtnary  proof  of  loss  Is 
excnsed  where  it  appears  that  the  msared  applied 
for  blanks  to  the  local  agent,  who  said  he  would 
write  for  some,  which  he  did,  but,  receiving  none, 
went  to  the  home  office,  and  was  told  some  one 
would  be  sent  to  see  about  it,  and  so  reported  to  the 
insured. 

2.  The  building  insoied  stood  on  a  lar^e  tract 
which  insured  stated  he  owned  nnoondltionally. 
He  owned  an  undivided  fourth  in  fee,  and  a  life- 
interest  in  the  remainder;  but  at  the  time  the  ex- 
tent of  his  interest  in  the  remainder,  whether  for 
life,  or  in  fee,  was  in  litigation.  The  building  was 
his  dwelling,  built  at  his  expense.  Held  that,  as 
In  a  jMurtiUon  the  building  would  be  assigned  to 
him  with  his  fonrth,  his  representation  did  not 
avoid  the  policy. 

8.  Bepresentations  as  to  the  value  of  the  prop- 
erty insured  will  not  avoid  the  policy  where  they 
are  made  in  good  faith,  and  the  evidenoe  In  an 
action  thereon  as  to  value  is  conflloting. 

Appeal  from  clrcnit  court,  Carroll  county. 

"To  be  officially  reported." 

Action  by  C.  S.  Wigginton  against  the  Ken- 
ton Insurance  Company  on  a  policy  of  insur- 
ance. From  a  judgment  of  the  circuit  court 
for  plaintiff,  defendant  appealed  to  the  su- 
perior court,  where  the  judgment  was  af- 
firmed, and  he  again  appeals. 

Collins  A  Fenlef/,  for  appellant.  &«>.  O. 
Drane  and  J.  A.  Donaldson,  for  appellee. 

Fbtoh,  J.  The  appellant,  the  Kenton  In- 
surance Company,  made  a  contract  of  insur- 
ance with  the  appellee,  Wigginton,  by  which 
the   company   insured    his    dwelUng-bouse 


i^alnst  lou  or  damage  by  fire  fbr  the  period 
of  three  years  from  the  2d  day  of  November, 
1886.  The  policy  of  insurance  contains  the 
usual  stipulations  with  regard  to  notice  and 
the  preliminary  proof  as  to  the  Ices,  as  well 
as  the  representations  by  the  insured  that  he 
was  the  owner  in  fee  of  the  property.  The 
dwelling  insured  having  been  destroyed  by 
fire,  the  appellant  refused  to  pay  the  loss,  for 
the  following  reasons:  First.  It  contends 
that  no  preliminary  proof  of  the  loss  was 
made  and  presented  to  the  company  as  the 
contract  of  insurance  required;  and,  that  be- 
ing a  condition  precedent  on  the  part  of  ttie 
insured,  the  recovery  should  have  l>een  de- 
nied. Second.  The  insured  owned  only  an 
interest  of  one-fourth  in  the  property  when 
he  represented  that  he  was  the  sole  owner  in 
fee.  Third.  The  title  to  the  property  was 
in  litigation  in  the  Carroll  circait  court  when 
the  insurance  was  effected  by  the  appellee; 
and,  the  contract  of  insurance  making  the 
policy  void  if  that  fact  is  not  disdos^,  no 
recovery  should  be  had. 

The  policy  provides  that  no  action  shall  lie 
maintained  until  the  prixifs  of  loss  are  fur- 
nished as  required  by  the  contract,  and  the 
application  must  disclose  the  true  character 
of  the  title;  and,  if  incumbered  or  Involved 
in  litigation,  such  facts  must  be  disclosed  by 
the  insured.  An  examination  of  this  record 
has  satisflr.l  as  that  no  valid  defense  has 
been  made  out,  and  the  absence  of  tbe  pre- 
liminary proofs  essential  to  the  demand  of 
payment  from  the  company  was  caused  by 
the  conduct  of  the  company  or  its  agents,  and 
for  which  the  appellee  is  in  no  wise  responsi- 
ble. As  soon  as  the  fire  occurred,  and  the  ap- 
pellee's property  was  destroyed,  he  notified  the 
local  agent  of  the  company,  and  asked  him 
for  the  usual  blank  forms  kept  and  furnished 
by  such  companies  to  the  insured  as  a  guide 
in  proving  the  loss  sustained,  and.  In  re- 
sponse, was  told  that  the  agent  had  no  blank 
forms,  but  would  write  or  see  the  principal 
agent  or  the  home  office  on  tbe  subject.  The 
principal  office  having  been  notified  of  tbe 
destruction  of  the  property,  and  the  appellee 
becoming  restless  at  tbe  delay  in  delivering 
to  him  the  formula  for  making  his  prelimi- 
nary proof,  tbe  local  agent  went  to  Coving- 
ton,' the  place  of  the  principal  office,  and  was 
there  told,  in  effect,  that  some  one  would  be 
sent  down  to  see  about  the  matter,  or  to  set- 
tle it,  all  of  which  was  communicated  to 
Wigginton,  who  relied  on  the  statements  of 
the  local  agent,  that  are  not  denied  by  the 
company,  but  admitted  to  be  true.  Tbe 
home  office  knew  that  the  written  forms  bad 
t)een  applied  for  by  Wigginton,  the  appellee, 
at  the  office  of  tbe  agent  at  CarroUton ;  had 
been  written  to  by  this  agent  to  send  the 
forms,  and,  instead  of  doing  so.  or  delivM^ 
ing  them  to  the  local  agent,  who  had  gone  to 
the  home  office  to  inquire  about  the  delay, 
said  to  tbe  agent,  "  We  will  send  some  one 
down  to  see  about  it,"  and  this  "some  one" 
did  come,  but  never  saw  the  appellee,  or  ap- 
proached him  on  the  subject,  nor  did  he  give 
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the  latter  the  opportunity  of  seeing  bim>  but 
left  the  town  of  Carrollton  as  if  the  mntter 
was  of  no  importance  to  the  appellee  or  the 
company.  The  appellee  began  to  comply 
with  his  contract  the  morning  after  the  Ore, 
«nd  attempted  to  do  everything  that  was  neo- 
easary  to  notify  the  company  of  his  loss,  but 
delay  after  delay,  resulting  more  from  the 
action  of  the  company  than  that  of  the  ap- 
pellee, prevented  the  proofs  from  being  made 
within  the  30  days;  and  that  the  appellee 
was  lulled  into  security  by  the  conduct  of  the 
-company  or  its  agents  is  too  plain  a  proposi- 
tion to  be  controverted.  There  was  not  the 
shadow  of  a  suspicion  that  the  dwelling  was 
burned  for  the  purpose  of  obtaining  the  insur- 
ance; and  the  appellee,  no  doubt  a  plain,  un- 
suspecting farmer,  confiding  in  the  state- 
ments of  the  local  agent,  and  with  the  full 
belief  that  this  company  was  preparing  to 
adjust  the  loss,  took  no  steps  to  present  the 
proofs,  except  in  the  manner  stated,  and  is 
now  met  with  the  defense  that  the  company 
was  delaying  payment  for  the  want  of  the 
proof  of  loss,  and  the  still  further  defense 
that  no  payment  would  have  been  made,  if 
the  proof  had  been  furnished,  because  the 
-appellee  was  not  the  owner  in  fee  of  the 
property  insured.  The  general  doctrine  in 
regard  to  such  conduct  on  the  part  of  insur- 
ance companies  can  be  well  applied  in  this 
-case:  The  preliminary  proof  of  loss  "will 
tM  excused  on  the  ground  of  waiver  by  tbe 
Insorers,  if  their  conduct  is  such  as  to  induce 
delay,  or  to  render  the  production  or  cor- 
rection useless  or  unavailing,  or  as  to  induce 
in  the  mind  of  the  insured  a  belief  that  no 
proofs  will  be  required."  May,  Ins.  §  468. 
It  appears  from  the  application  made  by 
tbe  appellee  that  the  building  insured  stood 
-on  a  tract  of  land  containing  224  acres,  and, 
in  the  answer  propounded  to  a  question  as  to 
the  title,  be  stated  that  he  was  the  fee-simple 
owner,  or  rather  the  unconditional  owner,  of 
tbe  entire  tract.  Whether  any  difference  ex- 
ists in  a  case  like  this  in  the  meaning  of  tbe 
words  "the  owner  in  fee"  and  "the  uncondi- 
tional owner"  is  not  necessary  to  determine; 
■and.  in  considering  the  question  of  title,  the 
case  will  be  disposed  of  as  if  the  appellee  had 
rq)re8ented  to  the  agent  that  he  was  the 
owner  in  fee  of  the  entire  tract  of  land.  He 
in  fact  owned  but  one-fourth  of  the  whole 
tract  in  fee,  with  a  life-estate  in  remainder, 
but  was  then  claiming  a  fee  in  the  whole; 
tbe  sole  question  being  involved  in  a  litiga- 
tion, then  pending,  as  to  the  extent  of  his  in- 
terest in  the  remainder,  he  claiming  a  fee, 
and  the  children  of  his  wife  by  her  first  hus- 
band insisting  that  he  had  a  life-estate  only. 
Tbe  agent,  or  rather  Gullion,  who  was  a  sub- 
agent  of  the  local  agent,  with  whom  the  ap- 
pellee made  the  contract,  was  fully  cognizant 
of  all  the  facts.  It  is  said,  however,  that 
this  subagent  was  not  employed  by  the  com- 
pany, but  by  the  local  agent,  without  any  au- 
thority from  the  company  to  appoint  him,  or 
to  conduct  its  business  iu  that  mode.  This 
is  doubtless  tbe  fact  of  the  record;  but  tbe 


appellee,  nevertheless,  bad  not  imposed  on 
the  company  by  perpetrating  an  actual  fraud, 
but  made  his  representations  to  one  whom  he 
believed  was  the  agent,  and  who  knew  the 
condition  of  the  title.  So  neither  Davis  nor 
the  agent  of  Davis  was  imposed  on  by  the 
appellee;  but,  the  company  ignoring  the  au- 
thority of  Oullion,  the  case  must  be  deter- 
mined on  the  materiality  of  the  representa^ 
tion  made  as  to  the  title,  and  its  effect  on 
tbe  ooropany.  So  we  find  the  appellee  the 
owner  of  one-fourth  of  the  entire  land  in  fee, 
and  a  life-eetate  in  the  balance,  living  on  the 
land,  and  in  a  building  erected  out  of  his 
own  means,  and  necessary,  and  we  might 
say  indispensable,  as  a  habitation  for  himself 
and  family.  He  is  a  tenant  in  common  of 
the  whole  tract,  and  the  dwelling  insured 
(built  at  bis  own  expense,  or  remodeled)  was 
an  old  one  that  was  valueless,  that  cost  him 
62,000.  It  is  not  pretended  that  the  land 
cannot  be  divided  so  as  to  include  the  im- 
provement  made  by  the  appellee,  and  allot  to 
him  that  portion  of  the  land  where  he  has 
lived  since  tbe  year  1864.  He  was  the  owner 
In  fee  of  the  one-tourth  interest,  and  in  good 
fiiitb  believed  that  he  held  the  fee  to  tbe 
whole  tract,  but  this  court  held  otherwise 
in  the  case  of  Pealc  v.  Wigginton,  11  S.  W. 
Rep.  89,  (decided  at  the  last  term.)  It  is 
manifest  that  in  a  division  of  this  land  the 
building  would  have  been  assigned  to  the  ap- 
pellee without  estimating  its  value.  The  old 
building  was  worthless,  and  tbe  entire  ex- 
pense incurred  by  the  appellee  in  remodeling 
it,  and  the  fact  that  the  title  is  not  purely 
legal,  is  no  argument  against  this  recovery. 
There  was  no  incumbrance  on  this  one-fourtb 
interest,  or  litigation  in  regard  to  it;  and, 
the  tenant  in  common  having  tbe  right  to 
improve  the  land,  and  to  erect  such  buildings 
as  would  enable  him  to  live  on  it,  if  the  other 
tenants  get  their  part  of  the  land  in  its  un- 
improved state,  without  regard  to  the  im- 
provements made  by  their  co-tenant,  no  one 
will  be  heard  to  complain.  The  improve- 
ments in  such  a  case,  as  was  held  in  Nelson's 
Heirs  v.  Clay's  Heirs,  7  J.  J.  Marsh.  139,  "  will 
be  assigned  in  the  partition  to  the  tenant 
making  them."  It  certainly  would  consti- 
tute no  defense  on  the  part  of  the  appellant 
if,  instead  of  a  conveyance  of  record,  the  ap- 
pellee had  only  a  bond  for  title,  with  all  tbe 
purchase  money  paid.  The  representation 
as  to  the  title  to  the  entire  tract  was  not 
fraudulent,  but  made  in  the  best  of  &tith; 
nor  was  it  material  to  the  risk,  because  the 
appellee  was  entitled  toiiis  one-fourth  inter- 
est in  fee,  including  the  dwelling  insured. 
The  appellee  was  the  unconditional  owner  of 
this  dwelling,  and  the  ground  upon  which  it 
stood,  free  of  any  incumbrance;  and  the  fact 
tbat  he  did  not  own  the  entire  tract,  although 
he  may  have  so  stated,  oould  in  no  manner 
have  affected  the  rights  of  the  insurance  com- 
pany, or  misled  its  agent  when  taking  the 
risk;  and  no  court,  it  seems  to  us,  should 
bold  that  the  fee  was  not  in  the  appellee  for 
the  reason  that  partition  bad  not  been  made. 
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It  Is  further  claimed  that  the  dwelling  was 
not  of  the  value  placed  up>on  it  by  the  insured. 
The  testimony  on  his  part  shows  that  the 
building  coat  him  $2,000,  and  the  raluation, 
at  best,  is  a  mere  matter  of  opinion,  as  is  ev- 
idenced by  the  conflicting  statements  of  wit- 
nesses in  this  case;  and  tlierefore,  unless  there 
is  proof  showing  that  the  insured  has  pur- 
posely fixed  a  high  estimate  upon  his  proper- 
ty, with  a  view  of  obtaining  that  to  which  he 
is  not  entitled,  the  mere  expression  of  an  opin- 
ion as  to  value,  in  the  absence  of  bad  faith, 
cannot  be  held  to  be  either  defective  or  fraud- 
ulent. Under  the  statute  of  February  4, 1874, 
neither  representations  nor  warranties  afFect 
the  right  of  recovery,  unless  "  material  to  the 
risk,  or  fraudulent;"  and  where  the  property 
belongs  to  the  insured,  or,  if  a  joint  owner, 
and,  between  him  and  his  co-tenants,  he  is 
entitled  to  the  property  insured,  the  mere  fact 
that  there  has  been  no  partition,  or  a  partition 
without  a  conveyance,  if  otherwise  free  of  in- 
cumbrance or  lien,  will  constitute  no  defense 
by  the  company.  The  best  of  faith  has  been 
shown  in  this  entire  transaction,  on  the  part 
of  the  appellee  towards  the  appellant,  and 
there  is  no  reason,  upon  any  principle  of  law. 
equity,  or  justice,  for  relieving  the  appellant 
from  its  liability.    Judgment  aflSrmed. 


Head  et  too.  o.  Strauss  et  al. 
(Court  of  Appeal*  of  Kentuchy.    Deo.  6,  1889.) 

FU.imtn.BNT  CONVITANCVS— HCBBASD  AND  Wl». 

An  BDBwer  to  a  creditor's  bill,  which,  though 
olaiinlngahomestead,  does  ootallem  occupation,  or 
Intent  to  oocapy,  as  such,  to  good  on  demurrer, 
where  it  shows  that  the  wife,  at  marriage,  owned 
certain  land  which  was  sold  on  promise  of  her  hus- 
band to  convey  to  her  other  land,  and  that  accord- 
ingly he  purchased  the  land  in  question,  and  had 
the  same  conveyed  to  her,  without  fraud,  before 
plaintiff's  ezeoution  issued. 

Appeal  from  circuit  court,  Washington 
county. 

"Not  to  be  officially  reported." 

Action  by  Strauss  &  Frank  against  Head 
and  wife  to  subject  property  held  in  the  name 
of  the  wife  to  the  payment  of  judgment  ob- 
tained by  plaintiSs  against  Head.  From  an 
order  sustaining  a  demurrer  to  the  answer 
of  the  defendants,  they  appeal. 

J.  W.  8.  Clements,  for  appellants.  W.  C. 
MoChoTd,  for  appellees. 

Holt,  J.  The  demurrer,  in  this  case,  to 
the  ans  wer  of  Head  and  wife  should  have  been 
overruled.  The  pleading  was  undoubtedly 
insufficient,  so  far  as  it  attempts  to  assert  a 
homestead  right.  There  is  no  averment  that 
they  had  ever  occupied  the  property  in  contest 
as  a  homestead,  or  that  they  ever  intended  to 
do  80.  It  does  aver,  however,  "that  de- 
fendant Susie,  at  the  time  she  married  her 
co-defendant,  owned  a  tract  of  land,  situated 
in  Washington  county,  worth  $512.50;  that 
her  said  husband  persuaded  her  to  sell  the 
same,  and,  in  consideration  thereof,  agreed 
and  bound  himself  to  convey  other  real  prop- 
erty to  her;  that  he,  on  the day  of 


,  1886,  bought  a  tract  of  land  In  Mercer 

county,  and  had  the  same  deeded  so  as  to  con- 
vey to  her  an  interest  therein  of  the  value  of 

$512.50;  that  on  the  day  of , 

1887,  in  consideration  of  her  iigreeing  and 
consenting  to  a  sale  thereof,  atid  signing  the 
deed  therefor,  her  said  husband  agreed  aod 
promised  her  that  he  would  invest  her  inter- 
est, or  the  value  of  same,  in  other  real  estate, 
and  have  the  same  conveyed  to  her,  and  that 
on  said  consideration  and  in  order  to  carry  out 
the  contract  made  with  her,  in  order  to  induce 
her  to  sell  her  interest  in  the  Mercer  land, 
her  husband  purchased  the  house  and  lot  in 
the  petition  named,  and  had  the  same  con- 
veyed to  her."  It  also  denies  all  fraud,  aod 
avers  that  the  conveyance  was  made  to  the 
wife  before  the  execution  of  the  appellees, 
who  were  creditors  of  the  husband,  came  to 
the  officer's  hands.  All  of  these  averments 
must  upon  demurrer  be  accepted  as  truew 
When  the  deed  was  made  to  the  wife  there 
was  no  existing  lien  in  favor  of  the  appellees 
upon  the  property.  Their  debt  appears  to 
have  been  created  subsequent  to  the  equity 
and  right  of  the  wife;  and,  taking  the  state- 
ments of  her  answer  as  true,  as  we  must,  a 
state  of  case  is  presented  where  she  is  entitled 
to  be  protected.  If  her  answer  states  the 
truth,  then  her  husband  hod  the  right  to  con- 
vey, or  have  conveyed,  to  her  the  property. 
Her  claim  upon  her  husband  was  as  merito- 
rious as  that  of  the  creditor,  and  elder  in 
time.  We  cannot,  of  course,  foresee  what 
state  of  case  may  be  shown  In  the  future 
by  the  testimony.  One  may  be  presented 
showing  that  the  husband,  by  their  acquisi- 
tion, became  entitled  absolutely  to  the  wife's 
means,  without  any  expectation  or  intention 
of  thereafter  securing  her  in  the  enjoyment 
of  an  equivalent,  or  that  the  deed  to  tlie  prop- 
erty in  contest  was  made  for  fraudulent  par- 
posee.  The  court  must,  of  course,  determine 
these  matters  from  the  evidence  that  may  be 
produced;  but,  taking  the  answer  as  true, 
the  demurrer  to  it  should  not  have  been  sus- 
tained. Judgment  reversed,  and  cause  re- 
manded, with  directions  to  overrule  the  de- 
murrer, and  for  further  proceedings  con- 
sistent with  this  opinion. 


Andebsoh  e.  Jeit  «(  ol. 
(Cowrt  of  Appeal*  of  Kentw^.  Deo.  18, 1899.) 
Cabbibbs— PoouKO  Agbbeicbntb— Public  Pouot. 
An  agreement  between  owners  of  two  rival 
steam-boats  on  the  Kentucky  river,  that,  in  order 
to  prevent  rivalry  and  consequent  reduction  of 
charges,  the  net  profits  of  each  should  be  shared 
in  a  certain  proportion,  each  bearing  its  own  ex- 
penses, and  that,  if  the  owners  of  either  boat 
should  sell  with  a  view  of  going  out  of  the  trade, 
□otice  should  be  given  to  the  owners  of  the  other 
boat,  and  the  owners  so  selling  should  not  enter 
the  trade  again  within  one  year,  to  void,  aa  against 
public  policy,  and  the  owners  so  selling  may  start 
a  new  boat  within  the  year. 

Appeal  from  circuit  court,  Carroll  county. 

"  To  be  officially  reported. " 

Masterson  <lk  Gaunt,  for  appellant.     J.  A. 
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LonaUaon  and  Tho$.  J.  MeBlrath,  for  ap- 
pellees. 

Bennktt,  J.  The  stAm-boats  Blae  Wing 
and  Hornet  were,  prior  to  the  15th  day  of 
September,  1885,  livals  in  the  freight  and  pas- 
senger trade  on  the  Kentucky  river;  rather, 
they  were  rivals  as  public  carriers  on  said 
river.  On  the  15tb  day  of  September,  1885,  the 
appellant,  George  W.  Anderson,  as  the  sole 
owner  of  the  Blae  Wing,  and  Silas  F.  Dou- 
thitt,  on  behalf  of  the  appellees  and  himself, 
as  the  controlling  and  managing  owner  of 
the  Hornet,  entered  into  a  written  agree- 
ment by  which  it  was  agreed  that,  in  order 
to  prevent  the  rivalry  that  then  existed  be- 
tween said  boats  in  said  carrying  bnsiness, 
and  the  consequent  reduction  of  freight  and 
piissenger  charges  below  a  fair  compensation, 
the  said  boats  should  thereafter  share  in  the 
net  profits  earned  by  each  in  the  proportion 
of  62}  per  cent,  to  the  steam-boat  Hornet  and 
87}  per  cent,  to  the  steam-boat  Blue  Wing; 
tliRt  each  boat  should  bear  its  own  running 
and  other  expenses,  and,  in  case  the  owner 
or  owners  of  either  boat  should  sell  the  same, 
soch  owner  or  owners  should  replace  the 
same  with  another  boat.  Just  as  good,  to  be 
mn,  and  the  net  profits  divided,  as  before, 
or,  if  the  owner  or  owners  of  either  boat 
should  sell  it,  with  a  view  of  going  out  of 
the  trade,  notice  thereof  should  be  given  to 
the  owner  or  owners  of  the  other  boat,  and 
the  owner  or  owners  so  selling  should  not 
Gome  into  the  trade  again,  either  directly  or 
indirectly,  within  one  year  thereafter;  that 
the  steam-boat  Hornet  was  sold  by  the  said 
Doutbitt,  with  the  view  of  going  out  of  the 
trade;  that  he  gave  proper  notice  of  that 
fact;  that  the  appellant,  by  reason  of  salc^ 
sale  and  notice,  purchased  the  steam-boat 
Kerr,  to  take  the  place  of  the  steam-boat  Hor- 
net; that  with  the  Kerr  and  Blue  Wing  the 
appellant  was  doing  a  thriving  and  profitable 
bosineas,  which  was  interrupted  and  de- 
stroyed by  said  Donthltt,  contrary  to  the 
agreement,  bringing  the  Hornet  into  the 
trade  again,  as  a  competitor  for  freight  and 
passengers,  which  competition  had  the  effect 
to  destroy  the  appellant's  profitable  business, 
by  which  he  was  damaged,  etc.  The  case  Is 
here  on  appeal  from  the  circuit  court  sustain- 
ing a  demurrer  to  the  appellant's  petition  and 
amended  petition. 

It  is  to  be  olMerved  that  the  respective  own- 
ers of  these  boats  entered  into  no  partnership 
in  business.  The  property  rights  and  respon- 
sibilities of  the  owner  or  owners  of  each  boat 
remained  as  before  the  arrangement  was  en- 
tered into.  Neither  assumed  any  duty  or  ob- 
ligation in  reference  to  the  other  that  he  was 
not  under  before  the  agreement  was  entered 
into,  except  that  of  pooling  the  net  profits 
earned  by  each,  and  dividing  them  in  certain 
proportions;  but  neither  party  was  under 
any  obligation  to  the  other  party  to  run  his 
boat  for  as  much  as  a  single  day.  Neither  par- 
ty was  under  any  obligation  to  the  other  to  keep 
Us  boat  well  manned,  or  in  good  and  clean 


condition.  The  only  tie  common  to  both  was 
that  of  dividing  the  net  profits  of  each  boat. 
There  was  a  strong  stimulation  to  increase 
the  net  profits  by  means  other  than  that  of 
popular  favor  springi  ng  out  of  efficient  steam- 
boat facilities  and  close  attention  to  the  busi- 
ness of  shipping  for  reasonable  reasonable 
charges  and  courteous  attention  to  passengers 
at  reasonable  fare.  Also,  under  this  agree- 
ment, there  was  no  incentive  for  each  boat  to 
run  the  trade,  if  one  boat  could,  perchance,  do 
all  the  business,  though  only  "after  a  sort." 
It  was  to  the  interest  of  each  for  the  other  to  lie 
up,  thereby  saving  expenses  and  increasing  the 
net  profits;  and  another  featuredetrimental  to 
the  public  interest,  consists  in  the  fact  that 
they  were  not  only  deprived  of  frequent  means 
of  shipment  and  passenger  travel,  but  subject- 
ed to  extortionate  charges.  Whyso?  Because 
there  is  no  competition  in  the  trade,  nor  like- 
ly to  be  any;  for  by  this  combination  there  lies 
another  boat  at  the  wharf,  ready,  according  to 
the  written  obligation,  to  appear  in  the  trade, 
and  cut  the  prices  of  freights  and  passage  be- 
low living  prices,  as  long  as  such  competition 
could  hold  out.  It  is  the  competition,  or  fear 
of  competition,  that  makes  these  carriers  effi- 
cient, attentive,  polite,  and  reasonable  in 
charges.  Remove  competition,  or  the  fear 
of  it,  and  they  become  extortionate,  inattent- 
ive, impolite,  and  negligent.  The  writing 
sued  on  by  the  appellant  tends  to  inspire  just 
such  state  of  case.  It  is  said  that  neither 
was  bound  to  charge  the  same  as  the  other. 
That  is  true;  but  either  conid  extort  with 
impunity,  and  the  other  would  be  an  equal 
recipient  of  thefruit  of  the  extortion.  There 
would  be  no  motive  power — rivalry  in  trade 
— to  circumvent  the  extortion.  On  the  con- 
trary, self-interest  would  prompt,  not  only 
the  encouragement  of  the  extortion,  but  an 
imitation  of  the  nefarious  example.  It  is 
true  that  their  contract  did  not,  in  so  many 
words,  bind  them  to  any  given  charges;  but 
it  made  it  to  the  interest  of  each,  not  only  to 
charge,  but  to  encourage  and  sustain  the 
other  in  charges  that  would  amount  to  con- 
fiscation. Why?  The  facts  alleged  in  the 
petition,  doubUesB  stated  as  modestly  as  the 
draughtsman  could,  show  that  the  combina- 
tion was  exceedingly  profitable,  and  entirely 
unfriendly  to  free  and  untrammeled  competi- 
tion. This  combination  was  more  than  that 
of  a  combination  not  to  take  freight  or  pas- 
sengers at  less  than  certain  prices.  In  such  ^ 
case,  the  combiners  have  to  furnish  adequate 
means  of  transportation,  and  efficient  and 
polite  officers,  and  confine  themselves  as 
nearly  as  possible  to  the  sum  agreed  upon,  in 
order  to  secure  the  trade,  or  a  reasonable 
portion  of  it;  but  here,  by  reason  of  the 
agreement,  there  is  no  incentive  to  competi- 
tion. Inefllcient  means  of  transportation, 
unskilled  or  inattentive  officials,  are  no  draw- 
back to  either  boat.  Its  share  of  the  profits 
come  notwithstanding.  The  coal  merchant 
whose  only  means  of  transportation  is  by  the 
Kentucky  river  may  not  be  able  to  compete 
with  his  rivals  in  lousiness,  if  compelled  to 
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pay  exorbitant  freight  charges;  or,  if  sueh 
competition  should  not  exist,  the  consumer 
of  his  coal  would  be  taxed  these  charges.  So 
vith  the  merchants;  and  more  pitiable  than 
all  the  rest  would  be  the  condition  of  the  ag- 
riculturist whose  only  means  of  transporta- 
tion would  be  by  said  river.  Rivalry  is  the 
life  of  trade.  The  thrift  and  welfare  of  the 
people  depend  upon  it.  Monopoly  is  opposed 
to  It,  all  along  the  line.  The  accumulation 
of  wealth  out  of  the  sweat  of  honest  toilers 
by  means  of  combinations  is  opposed  to  com- 
peting trade  and  enterprise.  That  public 
policy  that  encourages  fair  dealing,  honest 
thrift,  and  enterprise  among  all  the  citizens 
of  the  commonwealth,  and  is  opposed  to 
monopolies  and  combinations,  because  un- 
friendly to  such  thrift  and  enterprise,  de- 
clares all  combinations  whose  object  is  to  de- 
stroy or  impede  free  competition  between  the 
several  lines  of  business  engaged  in  utterly 
void.  Tlie  combination  or  agreement,  wheth- 
er or  not  in  the  particular  instance  it  has  ttie 
desired  effect,  is  void.  The  vice  is  in  the 
combination  or  agreement.  The  practical 
evil  effect  of  the  combination  only  demon- 
strates its  character;  but,  if  its  object  is  to 
prevent  or  impede  free  and  fair  competition 
in  trade,  and  may  in  fact  have  that  tendency, 
it  is  void,  as  being  against  public  policy. 
Eor  the  foregoing  reasons  tlie  agreement  is 
against  public  policy,  and  is  therefore  void. 
The  Judgment  is  affirmed. 


Bbeweb  e.  Commonwealth. 

<Court  0/  Appeals  of  Kentucky.    Dec.  18, 1889.) 

HOMIOIDB— InSTBUOTIONB— RSMAaXS   OV  CODMSKI. 

1.  On  a  trial  for  murder  an  Instruction,  as  to 
temporary  Insanity,  which  assumes  that  the  ao- 
cused  did  the  killinK,  when  he  had  pleaded  "Not 
Kuilty,"  cannot  have  prejadioed  him,  when  he 
bimseU  testified  that  he  did  It. 

2.  Inresponsetoremarksofaccasad's  attorney 
that  no  case  could  be  found  of  conviction  for  kill- 
ing the  abuser  of  defendant's  wife,  the  prosecut- 
ing attorney  stated  that  the  accused  had  on  a  for- 
mer trial  been  convicted  to  21  years  in  the  peniten- 
tiary, and  the  jury  could  see  what  had  been  done 
by  loolcing  at  the  back  of  the  Indictment.  Seld, 
that  tbe  statement  being  promptly  rebuked,  and 
the  iniy  instructed  not  to  consider  the  action  of 
the  former  jury,  the  error  was  cured. 

Appeal  from  circuit  oonrt,  Heniy  county. 
"Not  to  be  officially  reported." 
Jas.  Andrew  8oott,  for  appellant.    P.  W. 
Hardin,  Atty.  Qen.,  for  the  State. 

Holt,  J.  This  appeal  does  not  present  a 
single  question  that  merits  discussion.  Coun- 
sel have  doubtless  so  concluded,  as  no  brief 
is  on  file.  The  record  shows  but  three  ex- 
ceptions. One  was  talsen  when  the  demur- 
rer to  the  indictment  was  overruled.  It  is  in 
the  usual  form  for  murder,  and  contains  all 
the  requisites  of  such  a  charge.  It  avers 
that  the  crime  was  committed  "unlawfully, 
feloniously,  willfully,  and  with  malice  afore- 
thought," at  a  day  named,  which  was  prior 
to  the  finding  of  the  indictment;  how  it  was 
done;  with  what  weapon;  and  that  death  re- 


sulted. The  accused  is  admittedly  the  homi- 
cide. He  so  testifies.  Tlie  defense  is  that 
be  acted  under  great  provocation  and  excite- 
ment, arising  from  tis  learning  that  prior  to 
bis  marriage  to  his  wife,  which  had  then  re- 
cently occurred,  the  deceased  had  by  force 
debauched  her;  and  that  be  was  in  fact  tem- 
porarily of  unsound  mind  when  the  deed  was 
done.  Whether  the  deceased  bad  been  so 
guilty  need  not  be  discussed.  The  circum- 
stances pro  et  oon.  leave  the  matter  in  doubt. 

The  next  exception  is  to  the  giving  of  cer- 
tain instructions,  and  the  refusal  to  give 
some  of  those  asked  by  the  accused.  The 
jury  were  properly  instructed  both  as  to  mur- 
der and  manslaughter.  They  found  the  ac- 
cused guilty  of  the  latter  only.  The  issue  as 
to  his  sanity  was  fairly  and  fully  submitted 
to  them  by  proper  instructions,  and.  indeed, 
the  jury'  were  fully  instructed  upon  the  law 
of  the  wliole  case,  and  as  favorably  as  be  bad 
a  right  to  expect  or  demand.  But  one  in- 
struction appears,  to  any  extent,  to  be  objec- 
tionable. It  relates  to  the  question  of  tempo- 
rary insanity,  and  is  only  objectionable  in 
the  fact  that  it  assumes  the  accused  did  the 
killing,  when  his  plea  of  "Not  guilty"  puts 
this  ill  issue.  He  could  not,  however,  have 
been  prejudiced  by  it,  because  be  himself 
had  already  testified  that  he  did  It.  It  was 
virtually  an  admitted  fact.  It  was  not  only 
proven  tieyond  all  question  by  all  tlie  circum- 
stances in  the  case,  and  his  own  declarations 
to  others,  but  he  had  already  so  stated  in  open 
court. 

Complaint,,  by  exception,  Is  lastly  made 
tliat  the  attorney  for  the  state,  in  bis  argu- 
ment to  the  jury,  told  them  ttiat  the  accused 
had  upon  a  former  trial  of  the  charge  been 
convicted  to  the  penitentiary  for  21  years, 
and  that  they  could  see  what  had  been  done 
by  looking  at  the  back  of  the  indictment.  It 
appears  this  statement  was  by  way  of  re- 
sponse to  that  of  the  attorney  for  the  accused, 
that  no  case  could  t>e  found  where  a  defend- 
ant had  ever  been  convicted  forkiUing  a  man 
for  abusing  bis  wife.  It  was,  nevertlielesa, 
improper.  The  court,  however,  told  the  at- 
torney for  the  state,  in  the  presence  of  the 
jury,  that  be  must  not  make  such  remarks, 
and  also  informed  them  that  they  must  not 
consider  the  action  of  the  former  jury,  but 
try  the  case  altogether  by  the  evidence  and 
law  as  given  by  the  court.  This  corrected 
what  might  otherwise  have  been  a  reversible 
error;  and,  perceiving  none  to  the  appellant's 
prejudice,  the  judgment  is  alfirmed. 


OuiNN  «.  Commonwealth. 

{Court  of  AppeaU  of  Kentiuiky.    Dea  10, 1889.) 

MUBDBB — ^BVISSIIOB. 

Where  It  appears  that  aooosed  and  other 
lawless  men,  inflamed  or  drunken  with  wliSsky, 
be^an  an  indiscriminate  firing,  and  that  deoeased 
fell  from  bis  horse  when  aooosed  fired,  a  verdict 
of  guilty  of  murder,  under  favocmbla  inatrootions, 
will  not  be  disturbed. 

Appeal    from    diooit    oonrt,    BieaUiitt 

county. 
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"Not  to  be  officially  reported." 

Indictment  of  Fletcher  Gainn  for  the  mur- 
der of  Luther  Callahan.  From  a  conviction 
defendant  appeals. 

Thoa.  T.  Cope,  for  appellant.  P.  W.  Ear' 
din,  Aity.  Gen.,  for  the  Commonwealth. 

Prtor,  J.  The  jury  were  the  sole  Judges 
of  the  facts  as  to  the  murder  of  Luther  Cal- 
lahan, and  from  the  testimony  before  us  it  is 
manifest  that  the  life  of  the  deceased  was 
taken  by  the  shot  from  the  gun  or  pistol  in 
the  hands  of  the  accused.  The  parties  were 
doubtless  in  no  condition  to  know  how  the 
firing  emanated,  or  from  whom,  but  it  is  cer- 
tain that  the  deceased,  Callahan,  was  shot, 
and  that  he  fell  from  his  horse  when  the  ac- 
cused fired.  A  number  of  lawless  men,  the 
accused  among  the  number,  seem  to  have  at- 
tended a  religious  meeting  on  Grapevine 
creek,  in  Ferry  county,  with  a  view  of  set- 
tling their  personal  quarrels,  and,  with  their 
passions  inflamed  by  whisky,  the  most  of 
them  drunk,  began  an  indiscriminate  firing, 
endangering  the  lives  of  all  who  were  in 
reach  of  their  pistol  shots.  The  man  killed 
was  intoxicated,  and  doubtless  not  aware  of 
the  danger  to  which  he  was  exposing  him- 
self in  riding  up  and  down  the  road  where  as 
many  as  SO  shots  were  being  fired,  and  from 
all  directions.  It  may  be  that  the  bullet 
from  some  other  pistol  than  that  of  the  ac- 
cused took  the  life  of  Callahan,  but  the  jury, 
under  instrnctions  that  are  more  favorable 
than  they  ought  to  have  been,  have  said  tliat 
the  accused  is  guilty,  and  the  testimony  aU*- 
tborized  the  finding.    Judgment  affirmed. 


DimCAM   0.  COMMONW£AI.TH. 
(Court  of  AppeaU  of  Kentucky.    Dea  19, 1889.) 

HOVIGIOB — BVICBHOS. 

On  trial  for  murder,  evidence  that  accused, 
tbont  two  hours  after  the  killing,  wiped  some 
blood  off  deceased's  body,  smelt  It,  and  then  gave 
his  finger  a  jerk.  In  order  to  throw  the  blood  off, 
Is  admiaslble,  and  it  is  not  necessary  to  Instruct 
the  jury  to  consider  It  only  on  the  question  of  mal- 
ice. 

Appeal  from  circnlt  court,  Christian 
county. 

"Not  to  be  officially  reported." 

C.  H.  Bush',  Jaa.  Breathitt,  and  J.  W. 
MePhemm,  for  appellant.  P.  W.  Hardin, 
Atty.  Gen.,  for  the  Commonwealth. 

Bemkett,  J.  Walter  Duncan  was  indicted 
and  tried  in  the  Christian  circuit  court  for  the 

murder  of Fleming,  and  convicted  of 

the  crime  of  manslaughter,  and  his  sentence 
fixed  at  eight  years  in  the  state  penitentiary. 
The  weight  of  the  evidence  shows  that  the 
Jury  was  authorized  to  render  the  verdict 
that  they  did.  About  two  hours  after  Flem- 
ing was  kUled  the  appellant  wiped  some  blood 
off  of  his  body  with  his  finger,  and  then  gave 
his  finger  a  sudden  jerk.  In  order  to  throw  the 
blood  ofF  of  it.  One  witness  swears  that  he 
tliought  that  the  appellant  put  his  finger  to 
v.l2s.w.no.2a— 48 


his  nose,  and  smelt  the  blood;  but  several 
other  witnesses,  who  observed  the  action,  say 
that  the  appellant  did  not  smell  the  blood,  and 
the  appellant  swears  that  he  did  not  smell  it; 
that  Ills  purpose  in  wiping  the  blood  away 
was  to  relieve  the  man,  if  possible.  The 
court  allowed  this  evidence  to  go  to  the  jury, 
over  the  objections  of  the  appellant.  The 
appellant  then  asked  the  court  to  instruct  the 
jury  that  they  could  consider  this  evidence 
only  in  reference  to  the  question  of  malice. 
The  court  ref-used  to  grant  this  instruction, 
and  let  the  evidence  go  to  the  jury,  for  them 
to  make  their  own  inferences  fironi  it.  It 
seems  to  us  that  the  jury  needed  no  telling  aa 
to  the  relevancy  of  the  evidence.  The  evi- 
dence was  not  introduced  to  show  that  the 
appellant  did  the  killing,  for  the  person  was 
then  dead.  Therefore  it  was  introduced  as  a 
fact  or  circumstance  indicating  the  condition 
of  the  appellant's  mind  towards  the  deceased, 
which  purpose  the  jury,  as  men  of  ordinary 
intelligence,  were  bound  to  know.  If  the  ap- 
pellant had  gotten  on  bis  knees,  and  bellowed 
over  the  corpse,  like  a  bull,  it  would  have 
been  proper  to  go  to  the  jury,  as  showing  the 
condition  of  the  appellant's  mind.  Then, 
why  is  not  the  smelling  of  the  blood  of  the 
deceased  a  competent  fact  to  go  to  the  jury 
on  the  question  of  malice?  The  rule  seems 
to  be  that  any  unseemly  conduct  towards  the 
corpse  of  the  person  that  the  party  accused 
has  killed,  or  any  indignity  offered  tt  by  him, 
may  go  to  the  jury  on  the  question  of  malice; 
and,  when  the  evidence  is  of  such  character 
as  to  relate  alone  to  that  question,  it  is  not 
necessary  for  the  court  to  direct  the  attention 
of  the  jury  to  that  fact.  It  is  only  when  the 
fact  proven  may  relate,  not  only  to  the  ques- 
tion of  malice,  but  to  some  other  fact  not 
germane  to  the  subject  of  inquiry,  that  the 
jury's  attention  should  be  called  by  the  court 
to  the  purpose  of  its  introduction.  Tlie  judg- 
ment is  aOlrmed. 


Snow  et  al.  e.  Stabb  et  aJ. 

{Supreme  Court  of  Texaa.    Dea  18, 1889.) 

Tbespabs  to  Tbt  Title— Jukt—Evidexob— Deeds 
— Adtsbsb  Fosbbssiok. 

1.  Refusal  to  allow  defendant  and  intervenors, 
in  trespass  to  try  title,  each  the  full  number  of 
peremptory  challenges,  If  error,  is  harmless,  when 
It  does  not  appear  that  after  ezhaastlng  the  chal- 
lenges allowed,  there  was  any  juror  they  desired 
to  challenge. 

i.  In  trespass  to  tiy  title,  where  plaintiffs 
claim  through  an  administrator's  sale,  objection  to 
the  admission  of  the  transcript  of  the  probate  court 
proceedings,  on  the  ground  that  the  order  of  sale, 
confirmation,  and  administrator's  deed  do  not  suf- 
ficiently describe  the  land,  is  untenable,  where  the 
land  has  been  located,  surveyed,  and  patented,  and 
the  description  specifies  the  survey  intended  to  be 
conveyed. 

a.  Admission  of  a  deed  of  partition  between 
an  executor  and  one  of  the  plalntifls  is  immaterial, 
when  defendants  claim  uniftr  a  different  source  of 
title,  and  the  interest  of  plaintiffs  would  merely 
remain  undivided  if  the  deed  were  invalid. 

i.  Declarations  of  a  grantor  in  a  deed,  made 
before  its  execution,  that  be  did  not  claim  the  land, 
are  admissible  against  Ms  grantee,  and  deolara- 
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tions  that  he  owned  the  land  are  not  admlMtUe  in 
rebuttal. 

5.  Defendants'  witnesses  said  that  a  house  was 
built  on  the  land  in  question  by  their  grantor.  A 
witness  for  plaintifFs,  in  reply,  said  it  was  built  on 
adjoining  land  in  1858.  Held,  that  the  witnesses 
being  numerous,  and  the  court  having  warned  the 
parties  to  Introduce  all  testimony  in  chief  except 
that  strictly  In  rebuttal,  it  was  proper  to  refuse  to, 
allow  defendants  to  call  a  witness  that  the  bouse 
was  built  in  1849  on  the  land  claimed. 

6.  Under  Rev.  St.  Tex.  art.  1803,  providing  that 
the  jury  may  take  out  "the  charges  and  instruc- 
tions in  the  cause,  the  pleadings,  and  any  written 
evidence,  except  the  deposition  of  witnesses, "  it 
is  not  error  to  refuse  to  send  out  a  plat  of  the  land 
in  question,  made  by  a  witness,  and  attached  to  his 
depoaitioD. 

7.  Defendants'  grantor  occupied  land  near  the 
line  of  sections  1  and  8  for  more  tban  10  years, 
supposing  it  to  be  unsettled,  but  there  was  a  con- 
flict as  to  which  section  his  improvements  were 
on.  He  testified  that  he  always  claimed  section  1, 
but  it  was  shown  that  previous  to  the  conveyance 
of  that  section  to  defendants  he  had,  by  several 
deeds,  conveyed  all  of  section  8.  Held,  that  de- 
fendants took  no  title  to  the  portion  of  section  1 
not  occupied  by  his  improvements,  as  Pasch.  Dig. 
Tex.  art.  46^,  provides  that  10  years'  peaoeable 
possession,  without  any  evidence  of  title,  shall 
give  to  the  possessor  full  property  in  640  acres,  in- 
cluding his  improvements. 

Appeal  from  district  coui-t,  Kaufman  coun- 
ty; Anson  Rainet,  Judge. 

J.  8.  Woods  and  /.  D.  Cunningham,  for 
appellants.  F.  B.  Sexton  and  Wood  <&  Charl- 
tont  for  appellees. 

Gainbs,  J.  This  suit  was  an  action  of 
trespass  to  try  title,  brought  by  appellees,  to 
recover  of  appellant  Snow  two  quarter  sec- 
tions of  a  survey  of  land  in  Kaufman  county, 
consisting  of  640  acres,  patented  by  virtue  of 
a  certificate  issued  to  Thomas  Toby.  The 
defendant  pleaded  not  guilty,  and  the  statute 
of  limitations  of  10  years.  Appellant  Ruthie 
Wright,  joined  by  her  husband,  intervened 
in  the  suit,  and  resisted  plaintiffs'  recovery, 
making  common  cause  with  the  defendant. 
The  defendant  claimed  title  under  a  deed 
from  one  J.  M.  Klnchen.  Kinchen  had  been 
married,  and  his  wife  had  died  before  the 
conveyance  to  Snow.  Rutliie  Wright,  who 
was  a  daughter  of  Kinchen  and  ot  liis  de- 
ceased wife,  claimed  as  heir  of  her  mother, 
alleging  that  the  property  was  acquired  dur- 
ing the  existence  of  the  marriage  between  her 
parents. 

When  the  case  was  called  for  trial,  and  the 
parties  had  announced  ready,  the  defendant 
and  intervenor  Ruthie  Wright  each  demand- 
ed a  separate  list  of  the  jury,  and  the  privi- 
lege of  challenging  peremptorily  six  of  the 
number,  by  striking  their  names  therefrom. 
The  judge  refused  to  grant  the  demand,  as- 
signing as  the  ground  of  his  ruling  that  he 
knew  from  a  previous  trial  that  the  defend- 
'  ant  and  intervenors  had  agreed  upon  a  judg- 
ment as  between  themselves,  and  that  they 
were  making  common  cause  as  against  the 
plaintiffs.  We  need  not  inquire  whether  the 
ruling  was  correct  or  not.  The  record  shows 
that  the  six  challenges  allowed  appellants  by 
the  court  were  exhausted,  but  it  dues  not  ap- 
pear that  the  name  of  any  juror  remained  up- 


on the  list  whom  either  of  tbem  desired  to 
challenge.  If  there  was  error,  it  was  imma. 
terial.  Railway  Co.  v.  Terrell,  69  Tex.  650, 
7  S.  W.  Rep.  670, 

The  plaintiffs  claimed  under  a  chain  of  title 
which  was  as  follows:    (1)  A  patent  of  tbe 
survey  of  640  acres  to  W.  P.  King,  assignee; 
(2)  a  sale  by  Nathaniel  Amory,  as  adminis- 
trator of  W.  P.  King's  estate,  to  plaintiff 
James  H.  Starr,  by  virtue  of  an  order  of  the 
probate  court  of  Nacogdoches  county;  (3)  b 
deed  from  Starr  to  Amory  to  an  undivided 
half  interest  in  the  section;  and  (4)  a  deed 
of  partition  between  Starr  and  William  Per- 
kins, as  surviving  executor  of  and  trustee 
under  the  will  of  Amory,  which  purported  to 
convey  to  Starr  in  severalty  the  land  in  con- 
troversy.   Appellant  Mrs.  Pope  claimed  as 
devisee  under  the  will  of  her  mother,  the  de- 
ceased wife  of  Starr.     Appellants  objected  to 
the  introduction  in  evidence  of  the  transcript 
of  the  proceedings  of  tbe  probate  court  of 
Nacogdoches  county,  upon  several  grounds, 
none  of  which,  in  our  opinion,  are  well  tak- 
en.   The  main  grounds  were  that  the  orderof 
sale,  the  proceedings  confirming  the  sale,  and 
the  administrator's  deed  did  not  sufficiently 
describe  the  land.    The  evidence  shows  that 
at  tbe  time  the  section  which  embraces  the 
land  in  controversy  was  surveyed  three  other 
sections  tvere  located,  all  lying  together  in  a 
square,  and  were  numbered,  1,  2,  8,  and  4, 
respectively.     All  were  surveyed  by  virtue 
of  Toby  scrip.    Nos.  1  and  4  belonged  to  the 
estate  of  W.  P.  King.    The  order  of  sale 
which  was  granted  upon  the  prayer  of  the 
administrator  directs  him  to  make  a  sale  of 
all  the  lands  belonging  to  the  estate.    Tbe 
four  sections  last  nam^  appear  upon  the  in- 
ventory  under   the   following   description: 
"(I  and  4)    Two  sections  of  land,  640  acres, 
numbered  one  and  four,  surveyed  on  the  wa- 
ters of  the  Trinity  river,  by  virtue  of  Toby 
land-scrip  standing  in  the  name  of  W.  P. 
King.     (8  and  2)    Two  sections,  Nos.  S  and 
2,  adjoining  above,  in  name  of  King  &  Nel- 
son;  King's  Interest  being  one-htUf."    In 
his  account  ot  sales  the  ^miniatrator  de> 
scribes  the  land  as  follows:   "Sold  to  James 
H.  Starr  two  sections  of  land,  640  acres  each, 
numbering  1  and  4,  on  the  waters  of  Trinity 
river,  surveyed  by  virtue  of  the  Toby  land- 
scrip,  standing  in  the  name  of  Wm.  P.  King. " 
The  following  is  the  description  in  the  d<«d 
from  the  administrator  to  Starr:  "Situated 
in  the  north-western  part  of  said  Nacog^och^ 
county,  on  the  waters  of  the  Bois  d'Arc  fork 
of  the  Trinity  river,  and  near  the  junction  of 
said  Bois  d'Arc  fork  with  the  Trinity  river, 
the  same  being  two  sections  of  land  contain- 
ing each  640  acres,  one  of  which  sections  is 
known  as  number  one  (1)  and  the  other  as 
number  four,  (4,)  both  surveyed  by  virtue 
of   land-scrip  issued    by   the    governor   of 
Texas  on   the  20th  of  December,  1886,  to 
Thomas  Toby,  being  two  pieces  of  640  acres 
each,  which  sections  or  tracts  of  land  are  more 
fully  described  in  the  records  of  the  county 
surveyor's  office  of  said  Nacogdoches  ooun- 
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ty,  on  pages  83  and  84  of  Book  0,  where  the 
fldd-notes  of  the  same  are  recorded."  Un- 
der the  assigpiiment  which  complains  of  the 
ruling  of  the  court  in  admitting  this  evidence 
it  is  urged  that  the  fleld-notes  should  have 
been  given.  This  was  unnecessary.  The 
rule  is  that  the  description  miist  be  certain, 
but  the  maxim  that  that  is  certain  which  can 
be  made  certain  applies.  When  land  has 
been  located,  surveyed,  and  patented,  the 
records  of  the  several  oflSces  through  which 
the  title  has  been  obtained  afford  a  descrip- 
tion indisputably  certain.  It  follows  that  in 
the  conveyance  of  all  of  an  original  survey 
any  description  is  sufficient  which  purports 
to  convey  the  entire  survey,  and  points  out 
with  certainty  the  particular  survey  intended 
to  be  conveyed.  Bowles  v.  Beal,  60  Tex.  322. 
There  was  no  error  in  admitting  the  evi- 
dence. 

It  is  unnecessary  to  pass  upon  the  question 
whether  the  will  of  Nathaniel  Amory,  and 
the  deed  of  partition  between  bis  executor 
and  trustee  and  plaintifiT  Starr  were  correctly 
admitted  or  not.  If  the  deed  ef  partition 
was  invalid,  the  plaintiffs  still  held  each  an 
undivided  one-fourth  interest  in  the  land  in 
controversy,  and  tliey  were  entitled  to  recov- 
er in  this  action  against  the  defendant  and 
the  intervenor,  both  of  whom  claimed  solely 
under  a  title  having  its  origin  in  a  different 
source. 

Section  1.  the  land  in  controversy,  and  sec- 
tion 8  of  the  four  surveys  above  named  lie 
contiguous.  J.  M.  Kinchen,  under  whom 
defendant  and  intervenor  claimed,  settled 
near  the  dividing  line  in  1848  or  1849,  with- 
out any  claim  or  title  to  the  land  so  occupied, 
whatever,  and  remained  in  possession  until 
the  year  1869  or  187U,  when  he  moved  away. 
The  great  weight  of  the  testimony  shows  that 
Ilia  improvements  were  upon  both  surveys. 
His  house  was  probably  on  section  1,  'but  his 
Incloeure,  most  likely,  extended  over  on  sec- 
tion 8.  During  the  years  extending  from 
1867  to  1879,  inclusive,  he  conveyed  all  of 
the  latter  section,  in  different  parcels,  to  sun- 
dry persons,  Plaintiffs  introduced  testimony 
to  the  effect  that  after  he  had  removed  from 
the  land  in  that  locality  he  said  he  did  not 
claim  section  1.  In  order  to  rebut  this,  ap- 
pellants offered  to  prove  by  two  witnesses 
that  after  Kinchen's  removal,  he  continued 
to  claim  the  land  in  controversy  as  his  own. 
This  testimony  was  rejected  by  the  court, 
and  in  the  ruling  there  was  no  error.  The 
declarations  of  a  grantor  in  a  deed,  made  be- 
fore its  execution,  in  disparagement  of  his 
title,  are  admissible  against  his  grantee;  but 
his  self-serving  declarations  cannot  be  admit- 
ted. The  appellants  had  the  right  to  rebut 
the  evidence  of  plaintiffs,  but  the  rebutting 
evidence  should  have  been  legal. 

There  was  a  great  mass  of  conflicting  tes- 
timony as  to  the  exact  locality  of  Kinchen's 
improvements  with  reference  to  the  dividing 
line  between  sections  1  and  3,  and  especially 
as  to  the  location  of  the  house  in  which  he 
dwelt.    Appellants  Introduced  a  number  of 


witnesses  to  show  that  the  house  was  on 
section  1.  The  plaintiffs,  in  rebuttal,  intro- 
duced a  son  of  J.  M.  Kinchen,  who  testiSed 
that  the  house  was  built  in  1853,  on  section 
3.  After  plaintiffs  had  closed  their  testimo- 
ny in  rebuttal,  the  appellants  offered  to  prove 
by  a  witness  that  the  house  was  built  in  1849, 
on  the  landtin  controversy.  This  testimony 
was  excluded  by  the  court  on  the  ground  thrt 
it  should  have  been  introduced  by  appellants 
in  chief,  and  not  in  rebuttal  of  the  plaintiffs' 
rebutting  evidence.  The  witnesses  werena- 
merous;  and  the  court,  during  the  trial,  an- 
nounced to  the  parties  that  they  must  intro- 
duce all  their  testimony  in  chief,  except  such 
as  was  strictly  in  rebuttal  of  that  of  their  ad- 
versaries. The  rule  recognized  by  the  weight 
of  authority  is.  that  the  plaintiff  must  intro- 
duce in  chief  all  his  evidence  in  support  of 
his  case,  except  such  as  tends  only  to  rebut 
some  new  fact  attempted  to  be  proved  by  the 
defendant.  This  court  has,  however,  followed 
the  practice  of  permitting  the  plaintiff  to  rest 
after  having  shown  a  prima  fcuste  case,  and 
to  introduce  testimony  merely  corroborative 
of  that  in  chief  after  the  (fefendant  has  closed. 
Markham  v.  Carothers,  47  Tex.  21.  In  the 
case  cited  the  rule  was  applied  in  favor  of  an 
intervening  defendant  who  had  in  his  plead- 
ings admitted  the  plaintiff's  prima  facie  title 
to  a  lot  of  land,  but  claimed  that  one-half  of 
the  property  belonged  in  equity  to  his  ward. 
After  the  plaintiff  had  attacked  the  interven- 
or's  prima /ocie  proof  the  latter  was  not  al- 
lowed by  the  lower  court  to  introduce  testi- 
mony merely  confirmatory  of  his  original  ev- 
idence; and  this  court  held  that  the  ruling 
was  erroneous.  Whether  the  rule  should 
apply  where  the  plaintiff's  prima  facie  case 
has  not  been  admitted,  and  when  the  defend- 
ant has  the  affirmative  upon  but  one  issue, 
there  being  more  than  one,  we  need  not  pause 
to  inquire.  When  the  witnesses  are  numer- 
ous, and  a  vast  accumulation  of  testimony  is 
to  be  expected,  much  must  be  left  to  the  dis- 
cretion of  the  trial  judge;  and  where,  as  in 
this  case,  the  rule  has  been  announced  in  ad- 
vance that  merely  cumulative  evidence  will 
not  be  admitted  in  rebuttal,  it  should  not  be 
held-error  to  apply  it,  unless  it  should  appear 
that  its  application  has  clearly  prejudiced  the 
complaining  party.  The  testimony  excluded 
was  cumulative  upon  a  matter  of  fact  about 
which  several  witnesses  had  testified  for  ap- 
pellants, and  upon  which  their  whole  defense 
was  based.  If  rebutting,  so  was  the  mass  of 
testimony  introduced  by  appellants  in  chief. 
Besides,  in  view  of  all  the  evidence  in  the 
case,  we  are  of  opinion  that  the  evidence,  if 
admitted,  would  not  have  changed  the  r^ult 
of  the  trial. 

There  was  no  error  in  the  refusal  of  the 
court  to  allow  the  jury  to  take  with  them,  in 
their  retirement,  a  plat  of  the  land  in  contro- 
versy, made  by  Kinchen,  showing  the  locsr 
tion  of  his  Improvements,  which  was  attached 
to  his  dep)osition.  The  statute  provides  that 
"the  jury  may  take  with  them,  in  their  re- 
tirement, the  charges  and  instructions  in  the 
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oause.  the  pleadings,  and  tmj  written  evi- 
dence, except  tlie  deposition  of  witnesses." 
Bev.  tit.  art.  1303.  Ttie  map  made  by  tbe 
witness  in  response  to  Interrogatories,  and 
illustrative  of  liis  answers,  was  as  mucli  a 
part  of  the  deposition  as  the  words  written 
down  bj  the  officer,  and  subscribed  by  him. 
Tbe  letter  of  the  statute,  and  iti  obvious  pol- 
icy, t>oth  demanded  that  it  should  not  be 
placed  in  possession  of  the  jury  while  they 
were  considering  their  verdict. 

The  appellants'  assignments  of  error  from 
the  ninth  to  the  twentieth,  inclusive,  com- 
plain of  the  charge  of  the  court  and  of  tbe  re- 
fusal to  give  sppcial  instructions  asked  by 
them.  The  evidence  showed  beyond  contro- 
versy that  J.  M.  Kinchen  had  occupied  land 
very  near,  if  not  across,  the  dividing  line  of 
sections  1  and  3,  as  a  naked  possession,  at 
least,  from  the  fall  of  1850  to  1869  or  1870, 
when  he  moved  away.  Upon  the  questions 
whether  his  improvements  were  upon  the 
one  section  or  the  other,  or  upon  both,  tbe 
evidence  was  conflicting.  The  preponder- 
ance of  the  evidence,  probably,  was  that  the 
dwelling-house,  at  least,  was  upon  the  land 
in  controversy.  The  line  was  not  well  de- 
fined at  that  point.  It  required  a  survey  to 
establish  it.  The  improvements  were  not 
only  near  tbe  dividing  line  between  sections 
1  and  3,  but  also  very  near  the  intersection 
of  the  lines  which  divided  the  four  sections 
from  each  other.  At  one  time  they  probably 
extended  over  a  part  of  each  of  the  four  sec- 
tions. J.  M.  Kinchen  testified  that  he  set- 
tled the  land,  believing  it  to  be  vacant,  but 
always  claimed  section  1.  But  it  was  in- 
disputably proved  that  from  the  years  1867 
to  1871,  inclusive,  he  conveyed,  by  warranty 
ddeds,  to  sundry  persons,  separate  parcels  of 
section  3.  The  remainder  he  conveyed  to 
plaintiff  in  1879.  Appellants  complain  of 
so  much  of  the  charge  as  instructed  the  jury 
upon  this  phase  of  the  case.  The  instruction 
is  as  follows:  "If  you  believe  from  the  evi- 
dence that  J.  M.  Kinchen  took  possession  of 
land  on  or  near  the  line  between  sections  1 
and  8  of  the  land  referred  to  in  evidence,  and 
made  improvements  thereon,  and  that  such 
improvements  were  partly  on  section  I  and 
partly  on  section  3,  and  held  peaceable  and 
adverse  possession  of  the  same  for  a  period  of 
ten  years,  and  you  further  believe  that  dur- 
ing the  time  he  so  held  the  land  he  claimed 
said  section  No.  8.  and  acquired  title  to  the 
same  by  limitation,  and  appropriated  the 
same  to  bis  own  use,  then  you  will  find  for 
plaintiff  all  of  section  1,  except  that  part  cov- 
ered by  Kinchen's  improvements;  for,  under 
the.law,  Kinchen  could  only  acquire  title  to 
640  acres  of  land  by  ten  years'  limitation,  by 
virtue  of  one  and  tbe  same  possession."  The 
appellants  asked  counter  instructions  to  the 
effect  that  if  Kinchen  had  actual  possession 
of  a  part  of  section  1  for  the  period  of  10 
years,  holding  it  adversely,  he  acquired  title 
thereto,  and  that  this  title  passed  by  his  deed 
to  plaintiff,  unaffected  by  the  fact  that  he 
had  previously  conveyed  by  deeds  all  of  sec- 


tion 3.  We  think  the  instruction  given  by 
the  court  was  proper,  and  those  requested  by 
the  appellants  upon  the  issue  were  correctly 
refused.  The  statute*  which  gave  to  the  ad- 
verser possessor  of  land,  without  color  of 
title,  640  acres,  to  include  his  improvements, 
although  the  actual  possession  embraced  a' 
less  amount,  is  peculiar.  It  is  said  in  Brack- 
en V.  Jones,  63  Tex.  184,  to  be  founded  up- 
on the  policy  of  forcing  the  owners  of  lands 
to  take  possession  of  them,  and  of  thereby  in- 
ducing a  settlement  of  the  country.  It  does 
not  seem  to  be  founded  upon  considerations 
of  natural  equity  or  Justice.  Other  provis- 
ions, which,  give  title  by  limitation  to  per- 
sons holding  under  color  of  claim  and  right, 
are  intended  to  suppress  litigation,  and  to 
give  repose,  and  have  their  justification  in 
the  theory  that  the  possession  for  the  periods 
of  time,  and  under  the  conditions  severally 
required  for  the  different  terms,  create  a  pre- 
sumption of  title  in  the  possessors  to  the 
lands  so  held.  The  acquisition  under  the  pro- 
vision under  consideration  must  be  deemed, 
we  think,  the  bounty  of  the  law,  given  upon 
the  dictates  of  public  policy,  and  should  be 
strictly  confined  to  the  limits  in  such  provis- 
ion prescribed.  To  use  the  language  of  the 
charge,  the  naked  possessor  should  be  per- 
mitted only  "to  acquire  title  to  640  acres  of 
land  by  ten  years'  limitation,  by  virtue  of 
one  and  the  same  possession."  Kinchen  hav- 
ing elected,  by  virtue  of  bis  holding,  to  claim 
aud  dispose  of  section  3,  one  claiming  under 
him  should  not  be  allowed  to  assert  title  to 
section  1  by  virtue  of  the  same  occupation. 
His  successive  conveyances  of  parts  of  sec- 
tion 3.  resulting  in  a  disposition  of  the  entire 
tract,  while  still  occupying  his  improvements 
on  or  near  the  dividing  line  between  that  and 
section  1,  are  acts  of  claim  and  ownership 
manifested  under  the  solemnities  of  law; 
and,  such  claim  having  a  foundation  in  his 
possession,  or  supposed  possession,  of  a  part 
of  the  land  so  conveyed,  and  no  other  right, 
his  testimony,  given  upon  the  trial,  that  he 
intended  to  claim  and  hold  another  section, 
however  corroborated  by  mere  parol  evidence, 
cannot  prevail  against  his  solemn  acts.  Tbe 
appellants  recovered  the  land  on  section  1,  of 
which  Kinchen  had  held  actual  possession. 
A  verdict,  it  rendered  for  appellants  for 
more,  shoQid,  under  the  evidence,  have  been 
set  aside.  In  such  a  case,  if  the  verdict  for 
appellees  can  be  disturbed  at  all,  for  errors 
in  giving  or  refusing  instructions,  it  should 
be  for  such  as  are  manifestly  calculated  to 
mislead  the  Jury.  Without  entering  into  a 
discussion  in  detail  of  the  objections  urged 


'Fasch.  Dig.  art.  4634.  "Ten  years  of  sucb  peace- 
able possession  and  cultivation,  use,  or  en  jovment 
thereof,  without  any  evidence  of  title,  shall  ^ve 
to  such  naked  possessor  full  property,  preoarsive 
of  all  other  claims,  in  and  to  six  hundred  and  forty 
acres  of  land,  including  his,  her,  or  their  improve- 
ment; yet  the  right  of  the  government  Is  not  to  be 
barred,  and  there  is  saved  to  the  person  or  persons 
having  the  title  and  cause  of  action  the  dnrationof 
di^nbllity  to  sue  from  nonage,  coverture,  or  insan- 
ity." 
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to  the  charge  .of  the  court,  It  Is  sofBcient  to 
say  that  It  correctly  presented  the  law  of  the 
case,  and, though  In  some  particulars  it  might 
have  been  more  speciHc,  it  was  not,  in  view 
of  the  evidence,  in  any  respect  misleading. 
Some  of  the  instructions  requested  were  not 
eorrect,  as  propositions  of  law;  others  might 
with  propriety  have  been  given,  and,  under 
a  different  state  of  facts,  should  have  been 
given.  There  was  no  error  prejudicial  to  ap- 
pellants in  tlie  instructions  submitted  to  the 
jury  at  the  request  of  the  plaintiffs.  The  ev- 
idence demanded  the  verdict  returned  by  the 
jury,  and  therefore  the  court  did  not  err  in 
overruling  the  motion  for  a  new  trial  based 
upon  the  ground  that  it  was  contrary  to  the 
law  and  the  evidence.  The  interveners  pre- 
sent in  thdr  brief  three  assignments  of  er- 
ror  which  are  substantially  the  same  as  sim- 
ilar assignments  already  passed  upon.  They 
need  not  be  separately  considered.  There  is 
DO  error  in  the  judgment,  and  it  is  affirmed. 


GxjLF,  C.  &  S.  r.  Bt.  Co.  v.  Levi. 

{Sujtreme  Court  of  Texas.    Deo.  17, 1889.) 

CARRiEita  or  QooDs— Mobs. 

Under  Rev.  St.  Tex.  art.  277,  which  declares 

that  "the  duties  and  liabilities  of  carriers  in  this 

state  shall  be  the  same  as  are  prescribed  by  the 

common  law, "  except  when  otherwise  provided, 

an  interstate  carrier,  in  the  absence  of  contract 

limiting  its  liability,  is  liable  for  goods  destroyed 

by  a  mob  of  rioters. 

Commissioners'  decision.  Appeal  from 
district  court,  Tarrant  county  K.  £.  BauK- 
HAU,  Judge. 

Rev.  8t.  Tex.  art.  277,  declares  that  "the 
duties  and  liabilities  of  carriers  in  this  state 
stiall  be  the  same  as  are  prescribed  by  the  { 
common  law,    *    •    •    except  where  oth-  \ 
erwise  provided  by  this  title." 

STupard  A  Miller,  for  appellant.  B.  P. 
Ayren,  for  appellee. 

COLI.ARD,  J.  This  suit  was  brought  by  Will 
Levi,  appellee,  against  the  Gulf,  Colorado  & 
banta  Fe  Railway  Company,  to  recover  the 
value  of  a  car-load  of  lemons,  shipped  by  him 
from  New  Orleans  to  Ft.  Wortli  by  way  of 
defendant's  railroad  and  its  connections.  The 
car  was  alleged  to  have  been  detnined  an  un- 
reasonable time,  by  reason  of  which  the  lem- 
ons were  spoiled,  and  became  valueless.  De- 
fendant alleged  that  the  delay  was  unavoida- 
ble, having  been  caused  at  Temple  by  reason 
of  the  seizure  of  its  trains  and  depots  by  a 
mob  of  rioters,  who,  by  overwhelming  force, 
prevented  the  company  from  carrying  the 
freight;  that  defendant  used  strenuous  and 
exhausting  efforts  to  recover  its  property, 
and  appealed  to  civil  authorities,  state,  coun- 
ty, and  city,  for  assistance  and  protection, 
but  such  authorities  were  unable  to  subdue 
the  mob,  and  compel  the  restoration  of  de- 
fendant's property,  so  that  defendant  could 
resume  its  business  and  deliver  the  freight. 
The  court  below  sustained  a  demurrer  to  this 
answer.    The  trial  resulted  in  a  judgment 


for  the  plaintiff  for  ^50,  and  defendant  ap- 
pealed, assigning  as  error  the  ruling  of  th« 
court  in  sustaining  the  demurrer  to  the  aa« 
swer. 

There  was  no  contract  which  attempted  to 
limit  the  common-law  liability  of  the  defend- 
ant as  carriers  of  freight  from  another  state 
into  this  state;  hence  it  istothecommon  law 
that  we  must  look  for  the  principles  govern- 
ing the  case.  Bev.St.art.277.  What,  then, 
are  the  principles  governing  the  case  made 
by  defendant's  answer?  It  seems  to  be  well 
settled  that  common  carriers  are  insurera  of 
property  received  by  them  for  transportation, 
and  at  common  law  are  liable  for  all  losses, 
except  such  as  are  caused  by  the  act  of  God, 
public  enemies,  the  fault  of  the  party,  and 
inherent  defect  in  the  property  itself.  S  Wood, 
By.  Law,  g  424.  Can  it  be  said  that  a  mob 
— an  assembly  of  strikers  and  rioters — are 
public  enemies?  Wethinknot.  There  have 
been  many  definitions  given  of  the  phrase 
"public  enemy,"  and  it  is  universally  under- 
stood  to  mean  some  power  with  whom  the 
government  is  at  open  war.  Pirates  are  in« 
eluded  because  they  are  at  war  with  all  man- 
kind,  but  thieves,  robbers,  and  insurgents 
are  not.  2  Abb.  Law  Diet.;  Story,  Bailm. 
338;  Cook  v.  Gourdin,  2  Nott  &  McC.  19; 
Bouv.  Law  Diet,  term,  "Public  Enemy;" 
Express  Co.  v.  Womack,  1  Ileisk.  256.  At 
an  early  day  our  court  declared  the  law  upon 
the  subject,  as  understood  in  this  state,  in 
the  case  of  Chevallier  v.  Strahan,  2  Tex.  122, 
from  which  we  extract  the  following:  "  What, 
then."  the  court  asks,  "are  the  responsibili- 
ties  of  a  common  carrier?  Ue  is  liable  for 
all  losses  except  such  as  may  arise  from  the 
act  of  God  or  the  enemies  of  the  country  or 
the  fault  of  the  party  complaining.  [Citing 
Dusas  v.  Murgatroyd,  1  Wash.  C.  C.  13-17; 
Smyrl  v.  Niolon,  2  Bailey,  422;  2  Kent  Comm. 
597 ;  Story.  Bailm.  830.]  He  is  an  insurer 
against  all  losses  not  emoraced  in  the  except- 
ed cases.  As  is  well  expressed  in  the  dis- 
senting  opinion  of  Mr.  Justice  Nott,  in  Cook 
V.  Gourdin,  2  Nott  &  McC.  19:  'No  force, 
however  great,  no  accident,  however  inevi- 
table, no  fraud,  however  l>eyond  his  control, 
will  excuse  him.'  He  is  liable,  not  only  for 
losses  occasioned  by  secret  theft  or  embezzle- 
ment, but  for  those  intlicted  by  highway  rob- 
bery, by  the  spoliations  and  outuges  of  moba, 
rioters,  and  insurgents.'  The  most  resistless 
and  destructive  condagration,  if  occasioned 
by  human  agency,  without  any  negligence 
whatever  on  the  part  of  the  carrier,  will  fur- 
nish no  valid  ground  of  exemption.  Story, 
Bailm.  338."  In  commenting  upon  the  doc- 
trines of  the  foregoing  case  in  Fhilleo  v.  San- 
ford,  17  Tex.  231,  our  supreme  court  said: 
"  It  is  unneces!>ary  to  repeat  here  the  doctri  nes 
of  that  opinion.  They  are  as  clearly  and 
firmly  settled  by  the  uninterrupted  current  of 
decisions  in  the  English  and  American  courts 
as  any  principles  of  the  law  can  be.  They 
are  not  to  be  overturned  or  shaken  by  any- 
thing short  of  legislation."  We  see  no  rea- 
son why  this  doctrine  should  not  be  upheld 
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in  the  present  state  of  affairs.  Riots  and 
mobs  growing  out  of  "  strikes"  or  other  causes 
may  ^come  more  common,  and  may  more 
often  interfere  with  ttie  carrier's  business, 
and  on  that  account  the  risk  of  sucli  inter- 
ference may  be  more  certainly  incurred  by 
the  carrier;  but  this  can  be  no  reason  for 
changing  the  principle  of  liability.  The  law 
puts  the  risk  upon  the  common  carrier,  and 
not  upon  tlie  shipper,  and  in  this  state,  at 
least,  it  roust  remain  there  until  the  iegisla- 
tore  relieves  against  it  in  favor  of  the  car- 
rier; The  character  of  our  legislation,  and 
the  tone  of  our  decisions,  indicate  that  the 
principle  and  policy  of  the  law  as  it  has  l>een 
l)efore  announced  should  be  sustained,  and 
that  the  risks  of  carriage  by  public  carriers 
should  not  be  transferred  from  the  carrier  to 
the  public  except  in  cases  already  named. 
Our  statute  will  not  allow  a  contract  which 
is  to  be  wholly  performed  within  this  state  to 
relieve  the  carrier  of  his  common-law  liabil- 
ity. Bev.  St.  art.  278.  The  conrls  of  some 
of  the  states  have  relaxed  the  strict  common- 
law  principle  of  liability,  so  that  a  strike  of 
the  company's  employes,  who  abandon  their 
employment,  and  by  force  prevent  a  railway 
company  from  using  its  road  and  carrying  on 
its  business,  will  excuse  the  company  for  loss 
by  detention  of  goods  so  caused.  Greismer  v. 
Bailroad  Co.,  102  N.  T.  563,  7  N.  E.  Rep. 
828;  Kailway  Co.  v.  Holloweli.  65  Ind.  188; 
Railroad  Co.  v.  Bennett,  (Ind.)  6  Amer.  & 
Eng.  U.  Cas.  391;  Bailroad  Co.  v.  Hazen,  84 
111.  36.  In  this  state  we  are  bound  to  hold 
to  the  common-law  principle.  Our  legisla- 
ture has  so  declared,  (Bev.  St.  art.  277,)  and 
we  are  not  at  liberty  to  go  beyond  it.  We 
are  not  disposed  to  find  fault  with  the  com- 
mon law,  as  it  has  been  defined  and  announced 
in  this  state  by  oar  courts  in  reference  to 
this  subject;  but,  if  we  should  desire  a  modi- 
fication or  a  change  in  favor  of  carriers,  it 
must  come  from  the  legislature,  and  not 
from  the  courts.  Finding  no  error  in  the 
ruling  of  the  court  below  in  sustaining  the 
demurrers  to  defendant's  special  answer,  our 
conclusion  is  the  judgmentof  the  court  should 
be  a£Brmed. 

Stayton,  C.  J.  Report  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
the  judgment  affirmed. 


Smith  o.  Smith  et  al. 
(Supreme  Court  of  Texas.    Deo.  13, 1889.) 
JcDQMENT — Equitable  Relief. 
A  surety  cannot  enjoin  an  assignee  from  en- 
forcing a  judgment  recovered  by  the  principal 
against  the  surety  on  the  ground  that  he,  as  sure- 
ty, has  paid  aportlonotasmallerjudgmentagainst 
his  principal,  who  Is  now  insolvent,  without  offer- 
ing to  pay  the  excess  of  that  judgment  over  his 
clum. 

Appeal  from  district  court,  Camp  county; 
Fblue  J.  McCoKD,  Judge. 

King  &  Bddins,  for  appellant.  A.  8. 
Zachery,  for  appellees. 


Stayton,  C.  J.  On  Janavry  81,  1887, 
Dean  &  Holman  recovered  a  judgment 
against  W.  L.  Morris,  J.  B.  Mc Waters,  and 
W.  M.  Smith,  appellant,  for  $66.80.  It  does 
not  appear  in  that  judgment  that  appellant 
and  Mc  Waters  were  sureties  for  Morris,  but 
appellant  in  his  petition  alleges  that  this  was 
true,  and  that  since  the  judgment  was  ren- 
dered be  and  McWaters  have  paid  it.  On 
October  2,  1888,  appellant  brought  suit 
against  Morris  on  account  to  recover  $85, 
which  resulted  in  a  judgment  in  favor  of 
Morris  for  $11,  and  costs  were  also  adjudged 
to  Morris,  which  seem  to  amount  to  $175.86, 
this  embracing  JU17  fees  amounting  to $90.25. 
A  short  time  after  this  judgment  was  ren- 
dered, Morris  transferred  it  to  Zachery,  who 
caused  an  execution  to  issue  for  its  enforce- 
ment, which  was  levied  on  a  tract  of  land. 
This  suit  was  brought  to  enjoin  the  enforce- 
ment of  that  'judgment.  The  petition  sets 
out  the  rendition  of  the  j  udgment  referred  to, 
and  alleges  the  transfer  to  Zachery,  who 
knew  of  the  insolvency  of  Morris,  and  of  his 
indebtedness  to  appellant,  for  the  fraudulent 
purpose  of  preventing  appellant  from  collect- 
ing the  sum  which  he  had  paid  as  surety  for 
Morris.  Zachery  moved  to  dissolve  the  in- 
junction on  the  ground  that  tlie  petition  did 
not  show  any  equity  entitling  appellant  to 
injunction,  and  on  the  further  ground  that 
he  had  filed  an  answer  under  oath  in  which 
he  had  denied  that  there  was  any  fraud  in 
his  purchase  of  the  judgment  from  Morris. 
The  motion  was  snstoined,  and  the  bill  dis- 
missed. 

in  this  we  think  thpre  was  no  error.  The 
strongest  case  appellant's  pleading  makes  is 
that  Morris  is  and  has  been  insolvent;  that 
as  surety  for  Morris  he  paid  some  money  on 
the  judgment  in  favor  of  Dean  &  Holman, 
— how  much  the  petition  does  not  say, — but 
if  he  paid  half  of  that  judgment  it  would  not 
be  more  than  $33.15,  witli  interest  from  Jan- 
uary 31,  1887,  besides  some  cost.  On  the 
other  hand  he  shows  that  Morris  recovered  a 
judgment  against  him  for  $11,  besides  costs, 
which  amounted  to  $175.86,  and  asks  that 
the  collection  of  the  entire  judgment  be  en- 
joined, without  paying  what  he  shows  is 
justly  due,  if  he  be  allowed  full  credit  for 
money  paid  as  surety  for  Morris.  The  fact 
that  Zachery  may  have  purchased  the  judg- 
ment against  appellant  does  not  defeat  his 
right  to  have  credit  thereon  equal  to  the  sum 
be  may  have  paid  as  surety  for  MoiTis,  if  the 
costs  in  fact  do  not  t)eIong  to  other  persons 
than  Morris  or  his  assignee.  The  costs,  how- 
ever, must  be  collected  through  the  execu- 
tion, and  appellant  seeks,  not  only  to  enjoin 
a  sale  under  that,  but  also  to  enjoin  the  en- 
forcement of  the  judgment  in  any  manner. 
This  he  liad  no  right  to  do,  and  if  be  desired 
relief  should  have  paid,  or  offered  to  pay,  ao- 
much  of  the  judgment  as  was  in  excess  of 
his  claim  against  Morris.  The  petition  does 
not  show  what  sum  appellant  paid  as  surety 
for  Morris,  nor  does  it  show  what  beneficial 
interest  Morris  or  his  assignee  has  in  the 
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costs  incurred  in  the  cause  in  which  Judg- 
ment was  rendered  against  him.  There  ia 
DO  error  in  the  Judgment,  and  it  will  be  af- 
firmed. 


HiCKBT  »t  vaB.  0.  Berbens. 

(SupreiM  Cowrt  of  Texa*.    Dec  80, 1889.) 

'Bovestbai>— EsTon-Bi/— Dbed  ov  Tbubt — Baim. 

1.  To  a  plea  of  homestead  right,  tn  trespass  to 
try  title,  plaintiff  pleaded  as  an  estoppel  that  the 
deed  to  the  land  was  taken  in  the  husband's  name 
as  "attorney  in  fact  for"  F.,  and  that  before  and 
at  the  Ume  of  the  execution,  by  the  husband  and 
P.,  of  the  trust-deed  under  which  plaiotilt  bought, 
defendants  represented  that  they  had  no  interest 
in  the  land,  and  that  F.  was  the  owner,  which  rep- 
resentations were  communicated  to  and  believed 
by  plaintiff.  Held,  that  a  demurrer  was  properly 
oremiled,  since,  if  not  a  good  plea  of  estoppel,  ft 
amounted  to  a  denial  of  defendants'  title. 

2.  The  grantee  in  a  deed  being  described  as  at- 
torney in  fact  of  F.,  declarations  by  him  and  his 
wife  that  they  did  not  own  the  land,  and  a  reottal 
in  a  contract  by  the  husband  that  F.  bought  the 
land,  are  admissible  on  trial  of  a  right  to  home- 
ateed  to  show  ownership. 

8.  An  Instruction,  in  such  ease,  that  declara- 
tions by  the  husband  and  F.,  at  the  time  of  the  ex- 
ecution hy  them  of  the  trust-deed  under  which 
plaintiff  claims,  that  the  land  was  owned  by  F., 
would  estop  defendants  to  claim  a  homestead,  be- 
comes harmless  error,  where  the  jury  find  that  the 
land  belonged  to  F. 

4.  Defendant  having  taken  title  to  land,  In 
which  he  claims  homestead,  in  his  name  as  attor- 
ney in  fact  for  another,  in  order,  as  he  testified, 
to  place  his  property  beyond  the  reach  of  credit- 
ors, a  reference  to  his  "colossal  rascality"  by 
counsel  will  not  necessitate  a  reversaL' 

6.  Under  a  deed  of  trust  providing  for  a  sale 
St  the  east  door  of  the  court-house,  a  sale  at  the 
south  door  ia  valid  in  the  absence  of  proof  of  injury 
thereby. 

Commissioners'  decision.  Appeal  from  dis- 
trict court,  Tarrant  county;  R.  £.  Buokhah, 
Judge. 

Hunter,  Stewart  ifi  Dunkletf,  tot  appel- 
lants. Ball  <t  MoOart  and  Capps  dk  CarUey, 
for  appellee. 

noBBT,  3.  This  action  of  trespasi  to  try 
title  was  brought  in  the  district  court  of 
Tarrant  county,  on  the  19th  March,  1886,  by 
the  appellee,  John  Behrens,  against  J.  T, 
Hickey,  and  his  wife,  Nellie  Hickey,  and  Mrs. 
Eliza  Flowers,  to  recover  two  lots  in  the  city 
of  Fort  Worth,  in  Daggett's  addition  to  said 
city;  which  wore  covered  by  a  one-story 
brick  building,  and  for  which  rents  were  also 
claimed.  The  propei-ty  was  sequestrated  by 
the  plaintiff  below,  and  replevied  by  the  de- 
fendants. Mrs.  Eliza  Flowers  answered  on 
June  19, 1886,  disclaiming  any  interest  in  the 
property.  J.  T.  Hickey  and  wife  answered 
by  a  general  denial,  plea  of  not  guilty,  and  a 
special  plea  that  plaintifTs  claim  of  title  to 
the  lots  Is  based  upon  a  deed  of  trust  exe- 
cuted by  J.  T.  Hic-key  and  Eliza  Flowers  to 
G.  B.  Newton,  for  the  Denellt  of  the  City 
National  Bank  of  Fort  Worth,  on  the  8d  day 


>  As  to  when  a  new  trial  will  be  granted  on  the 
ground  of  misconduct  of  counsel  in  argument,  see 
iUilway  Co.  v.  Cooper  (Tex.)  8  S.  W.  Rep.  68,  and 
note;  Shepard  v.  Railway  Co.,  (Iowa,)  41  N.  W. 
Bep.  564,  and  note. 


of  July,  1885,  to  secure  a  note  for  $6,000,  ex- 
ecuted by  said  Hickey  and  said  Flowers  to 
said  bank  for  money  loaned  to  Hickey  in  duo 
course  of  the  business  of  said  bank,  and  that 
on  said  Sd  day  of  July,  1885,  and  for  a  long 
time  prior  thereto,  the  said  property  and  lots 
were  and  bad  been  in  actual  occupation  and 
nse  by  the  said  Hickey  as  the  place  to  exer- 
cise his  calling  and  business,  and  were  and 
had  been  his  business  homestead,  and  ever 
since  had  been;  that  on  said  date  he  was  a 
married  man,  and  the  head  of  a  family,  con- 
sisting of  his  said  wife,  Nellie,  and  eight 
minor  children;  that  his  residence  was  in  the 
city  of  Fort  Woi-th.  and  the  lots  in  contro- 
versy, together  with  the  lots  upon  which  their 
residence  stands,  and  which  are  used  for  the 
purposes  of  a  home,  were,  at  the  time  they 
were  designated  as  their  homestead,  of  leas 
value  than  (5,000,  exclusive  of  improve- 
ments. Plaintiff  replied  specially  to  this  as 
follows:  That  if  said  premises  had  ever  been 
used  and  occupied  by  defendant  as  a  business 
homestead,  then  the  same  had  been  aban- 
doned as  such  by  said  defendant  at  the  date 
of  the  execution  of  said  deed  of  trust,  and  for 
a  long  time  prior  thereto;  that  neither  de- 
fendant Hickey  nor  bis  wife  shodld  be  per- 
mitted to  claim  title  to  said  premises,  either 
under  the  homestead  exemption  laws  or  other- 
wise, for  that  on,  to-wit,  the  21st  day  of 
January,  1883,  and  before  the  execution  of 
said  deed  of  trust  mentioned  in  said  amended 
answer,  the  said  Hickey  purchased,  or  pre- 
tended to  purchase,  the  said  premises  from 
one  E.  M.  Daggett,  for  and  on  behalf  of  his 
co-defendant  Eliza  Flowers,  acting,  or  pre- 
tending to  act,  as  the  attorney  in  fact  for  said 
Eliza  Flowers  for  that  purpose;  that  prior  to 
the  date  of  the  said  purchase  by  said  Hickey 
from  said  Daggett,  to-wit,  on  the  17th  day  of 
October,  1882,  bis  said  co-defendant  Eliza 
Flowers  had  executed  to  said  Hickey  a  cer- 
tain power  of  attorney  in  writing,  whereby 
she  had  duly  appointed  said  Hickey  her  law- 
ful attorney,  to  perform  all  acts,  and  execute 
all  instruments  in  writing,  connected  with 
any  and  all  business  of  whatever  nature  nec- 
essary to  control  and  advance  her  interests  in 
any  matter  whatsoever  in  the  state  of  Texas, 
or  anywhere  else,  and  had  delivered  the  same 
to  said  Hickey,  and  said  Hickey,  acting,  or 
pretending  to  act,  for  and  on  behalf  of  said 
Eliza  Flowers,  made  said  purchase  from  said 
Daggett  as  aforesaid,  and  thereupon  caused 
said  Daggett  to  make  his  certain  deed  to  said 
premises  to  "J.  T.  Hickey,  attorney  in  fact 
for  Mrs.  Eliza  Flowers, "  it  being  mentioned 
in  said  deed  that  tlie  consideration  for  said 
lots  in  said  deed  mentioned  was  paid,  and  to 
be  paid,  by  the  said  Hickey,  as  attorney  in 
fact  for  the  said  Flowers ;  and  the  said  Hickey, 
having,  before  his  purchase,  procured  a  lease 
on  said  premises  from  one  W.  B.  Heard, 
afterwards  transferred  the  same  to  the  said 
Eliza  Flowers,  thus  causing  all  the  title, 
both  legal  and  equitable,  as  well  as  the  right 
of  possession  to  the  snid  premises,  to  be  vested 
in  her,  the  said  Eliza  Flowers;  and  said 
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Hickey,  as  well  as  his  wife,  the  said  Nellie, 
did,  at  the  time  of  said  purchase,  and  at 
all  times  prior  and  subsequent  thereto,  up  to 
the  time  of  the  purchase  by  plaintiil  at  the 
sale  under  said  deed  of  trust,  represent  and 
declare,  both  by  words  and  acts,  that  neither 
he,  said  Hickey,  nor  his  said  wife,  had  any 
right,  title,  or  Interest  In  said  premises, 
either  as  a  homestead  or  otherwise,  but  that 
the  same  belonged  to  said  defendant  Flowers, 
and  was  purchased  with  her  money,  and  that 
the  said  Eliza  Flowers  was  the  legal  and 
equitable  owner  of  the  same;  that  at  the 
time,  and  before  making  said  deed  of  trust 
mentioned  to  said  city  National  Bank,  and 
for  the  purpose  of  obtaining  the  money,  or  a 
part  thereof,  which  was  thereby  secured  to  be 
paid  to  said  bank,  the  said  Hickey  and  the 
said  wife,  and  the  said  Eliza  Flowers,  rep- 
resented and  declared  to  the  said  bank,  and  its 
authorized  oflScers,  that  said  property  be- 
longed to  said  Eliza  Flowers,  and  that  neither 
said  Hickey  nor  his  wife  had  any  title  there- 
in by  way  of  homestead  or  otherwise;  that 
the  same  had  been  purchased  and  paid  for 
with  the  individual  money  of  the  said  Eliza 
Flowers,  and  that  the  deed  hereinbefore  men- 
tioned had  been  made  to  J.  T.  Hickey,  as  at- 
torney in  fact  for  Eliza  Flowers,  it  t)eing  in- 
tended thereby  by  said  Hickey  and  wife  to 
have  the  legal  and  equitable  title  thereto 
vested  in  her,  the  said  Flowers;  that  all  of 
said  facts  were  made  known  to  and  comrau- 
nicaled  to  plaintiff  I)efore  he  purchased  the 
note  to  secure  the  payment  of  which  said  deed 
of  trust  was  given ;  and  that,  relying  upon 
the  same,  and  believing  the  same  to  be  true, 
and  relying  upon  and  believing  to  be  true  di- 
vers and  sundry  other  acts  and  declarations 
of  the  said  Hickey  and  wife  and  Flowers, 
theretofore  made  and  done  to  the  same  pur- 
port and  eifect,  to-wit,  that  the  said  property 
was  owned  by  the  said  Flowers,  and  not  by 
the  said  Hickey  or  his  wife,  plaintiff  was  in- 
duced to  believe,  and  did  believe,  that  the 
said  Flowers  owned  the  same,  and  so  believ- 
ing, did,  in  good  faith,  and  without  any 
knowledge  that  the  said  property  would  or 
could  be  claimed  as  a  homestead  by  said 
Hickey  and  wife,  purchase  said  note,  and  pay 
to  said  bank  the  sura  of,  to-wit,  $8,000  there- 
for, and  did  thereafter  become  the  purchaser 
thereof  at  the  foreclosure  sale  under  said  deed 
of  trust.  He  avers  that  the  said  Hickey  and 
wife  are  now,  and  were  at  all  times  men- 
tioned, insolvent. 

General  and  special  exceptions  were  filed 
by  Hickey  and  wife  to  that  part  of  the  plea 
of  plaintiff  setting  up  an  estoppel,  "because 
it  was  indefinite  and  insutllcient,  etc.;  it 
did  not  specify  acts  or  declarations  of  the  de- 
fendants; the  averments  as  to  defendant 
Eliza  Flowers  were  irrelevant  and  imperti- 
nent, because  she  had  disclaimed  herein,  and 
no  issue  exists  between  her  and  plaintiff,  and 
her  acts  cannot  affect  defendants. "  Tiie  j  udg- 
ment  does  not  show  tliat  these  exceptions 
were  acted  on  at  the  trial.  There  was  a  ver- 
dict of  a  jury  on  June  2, 1887,  for  phdntlS, 


with  rents  at  S820.  Judgment  for  the  Iota, 
and  the  brick  bouse  thereon.  Defendants 
appealed. 

The  title  of  appellants  was  shown  by  the 
evidence  to  consist  of  a  deed  executed  in  Jan- 
uary, 1885,  by  E.  M.  Daggett  to  appellant  J. 
T.  Hickey,  conveying  the  property  in  contro- 
vei-sy  to  him  as  "attorney  in  fact"  for  Eliza 
Flowers.  There  was  conflicting  evidence 
upon  the  following  issues:  First.  Whether 
appellant  Eliza  Flowers  was  the  real  owner 
of  the  property,  and  had  paid  for  it  with  her 
own  money.  Second.  Whether  she  and  ap- 
pellant Hickey,  at  the  time  they  procured  the 
loan  from  the  bank,  represented  and  stated 
to  the  officers  of  the  bank  that  said  Flowers 
owned  the  property,  and  Hickey  had  no  in- 
terest therein.  Third.  Wliether  Hickey  had 
always  represented  to  appellee  that  he  had  no 
interest  in  the  property.  Fourth.  Whether, 
at  the  time  of  the  execution  of  the  deed  of 
trust,  Hickey  was  carrying  on  business  of 
any  kind  on  the  premises,  using  and  occupy- 
ing it  with  bis  family  as  a  homestead.  Ap- 
pellants proved  by  several  witnesses  such  oc- 
cupation in  1885,  and  this  was  denied  by  oth- 
ers. The  evidence  of  appellee  may  be  epito- 
mized as  follows:  That  on  the  25tb  day  of 
January,  1883,  defendant  Hickey  entered  in- 
to a  written  contract  with  the  plaintiff  (the 
said  Hickey  purporting  to  act  therein  as 
agent  and  attorney  in  fact  for  Eliza  Flowers, 
widow)  wherein  it  is  recited  that  Eliza  Flow- 
ers owned  the  property  in  controversy,  the 
agreement  being  predicated  upon  the  fact 
that  Hickey  "had  full  power  to  do  all  man- 
ner of  business  for  Mrs.  Flowers;"  that  the 
deed  ander  which  Hickey  alone  claims  UUe 
was  made  to  him  as  "attorney  in  fact  for 
Eliza  Flowers;"  that  the  release  of  the  ven- 
dor's lien  was  made  in  the  same  manner; 
tliat  the  lease  on  the  house  situated  on  the 
lot  was  made  to  Hickey  as  "agent  for  Eliza 
Flowers;"  that  Hickey  as  attorney  in  fact 
for  Eliz^  Flowers,  had  previously  incumbered 
the  property  by  putting  a  deed  of  trust  on 
the  same  in  her  own  name;  that  the  rent  was 
collected  by  Hickey  as  her  agent;  that  on  the 
3d  day  of  July,  1885,  Hickey,  being  indebt- 
ed to  the  City  National  Bank,  did  borrow  an 
additional  sura,  and  did,  for  the  purpose  of 
securing  said  bank  in  said  money,  in  con- 
junction with  said  Eliza  Flowers,  execute  a 
deed  of  trust  thereon  in  due  form;  that  aft- 
erwards, and  before  the  maturity  of  the  note 
secured  by  said  deed  of  trust,  the  plaint! £f, 
for  a  valuable  consideration,  viz.,  86,000. 
purchased  the  said  note,  and  the  same  was 
duly  assigned  to  him ;  that  the  deed  of  trust 
was  afterwards  foreclosed  by  the  trustee,  and 
the  property  was  purchased  by  tiie  plaintiflf 
at  the  sale.  Appellant  Hickey  testiBed  that 
the  deed  from  Daggett  was  executed  to  him 
as  attorney  in  fact  for  Mrs.  Flowers,  and  lier 
name  was  used  therein  "in  order  to  shield 
himself  and  property  from  creditors."  Ho 
"did  not  then  know  that  the  place  of  busi- 
ness was  a  part  of  the  homestead,  nor  that. 
if  so  used,  it  would  be  exempt." 
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The  first  error  assigned  is  that  the  ooin-t 
erred  in  overruling  defendants'  demurrers 
and  special  exceptions  to  plaintiff's  pies  of 
estoppel,  because  said  plea  shows  on  its  face 
that  the  title  to  the  property  claimed  by 
Hiekey  and  wife  as  homestead  is  in  J.  T. 
Hickey,  and  the  statements  and  declarations 
of  Hickey  and  wife  tending  to  defeat  tlieir 
bomesleaid  right  in  said  property,  while  they 
are  occupying  and  using  the  same  for  home 
purposes,  are  Incompetent,  irrelevant,  and 
insufficient  for  the  purpose;  and  because  the 
plea  does  not  show  that  the  City  National 
Bank  or  its  officers  believed  and  relied  on 
said  statements  and  declarations,  or  were 
tliereby  induced  to  advance  the  money  and 
accept  said  deed  of  trust  on  the  faith  there* 
of,  and  because  said  plea  does  not  show  that 
said  defendants  made  any  statements  and 
declarations  to  the  plaintiff,  John  Behrens, 
or  intended  that  they  should  be  communicat- 
ed to  him.  The  fact  is  not  disclosed  by  the 
record  that  these  exceptions  were  overruled 
at  the  trial,  nor  does  the  attention  of  the 
court  appear,  from  the  judgment,  to  have 
been  directed  to  them ;  consequently  the  well- 
known  rule,  that  they  are  deemed  to  have 
been  waived,  would  apply.  Rule  D.  C.  26. 
To  this,  however,  it  is  replied  that  they  were 
in  fact  overruled  by  tlie  court,  and  that  this 
fact  is  shown  by  the  appellants'  bill  of  ex- 
ceptions, taken  to  the  refusal  of  the  court  to 
allow  them  to  make  proof  of  that  fact  at  a 
subsequent  term, — January  term,  1888, — in 
Buppoi-t  of  tlieir  motion  to  reform  the  judg- 
nipnt  ren>lered  in  the-  case  at  the  June  term, 
1887.  The  bill  of  exceptions  mentioned,  re- 
cites, in  substance,  that  at  the  February 
term,  1888,  appellants  moved  to  enter,  nunc 
pro  time,  the  court's  ruling  on  the  exceptions, 
and  to  reform  the  judgment,  which  rulings 
were  made  at  a  previous  term ;  that  they  of- 
fered to  prove  tliat  the  exceptions  and  mo- 
tion were  each  presented  to  the  court  at  the 
proper  time,  and  were  not  waived ;  that  they 
were  overruled,  and  appellants  excepted  there- 
to, and  inadvertently  the  order  was  not  en- 
tered on  the  judge's  docket;  that  the  court 
had  personal  remembrance  of  the  action  by 
the  court  as  alleged,' but,  there  being  no  mem- 
orandum in  writing  of  said  ruling,  refused 
to  hear  proof,  or  grant  the  order  to  reform 
said  judgment,  and  refused,  also,  because  an 
appeal  liad  been  perfected  in  the  cause.  It 
is  well  settled  that  the  right  to  amend  a 
judgment  is  not  limited  to  the  term  at  which 
it  was  rendered.  The  power  to  correct  the 
records  exists  in  the  court,  not  by  reason  of 
its  continued  jurifldiction  over  the  subject- 
matter,  bat  by  virtue  of  its  continuing  pow- 
er over  its  records.  Blum  v.  Neilson,  59 
Tex.  880.  In  Kamsey  v.  McCauley,  9  Tex. 
106,  a  judgment  rendered  at  the  spring  term, 
1850,  was  amended  at  the  fall  term,  1852, 
and  it  was  there  said  that  an  amendment 
might  l>e  made  at  any  time  before  final  judg- 
ment in  the  supreme  court.  The  didiculty 
arising  out  of  the  question  presented  relates 
to   the  character   of  proof   proffered  as  ^ 


Jiasis  for  the  amendment.  The  current  of 
authority  is  that  the  evidence  authorizing  the 
amendment  must  consist  of  something  in  the 
record.  Freem.  Judgin.  ^  72.  The  memo* 
randa  of  the  presiding  judge  are  regarded  as 
such  parts  of  the  record  as  will  afford  data 
for  the  reformation  of  the  decree.  Ximenes 
v.  Ximenes,  43  Tex.  458;  Blum  v.  Neilson, 
supra. 

Without,  however,  determining  whether 
the  personal  recollection  of  the  judge,  or  any 
other  evidence  inferior  to  some  written  mem- 
orandum connected  with  the  record,  would 
afford  the  basis  for  the  amendment  of  a  judg- 
ment, and  conceding  that  the  proof  offered 
to  be  made  (the  personal  recollection  of  the 
judge  that  the  exceptions  were  overruled)  was 
sufficient,  and  treating  them  as  having  been 
so  overruled,  the  question  recurs,  upon  the 
assignment,  that  the  court  erred  in  overrul- 
ing them.  The  exceptions  were  that  the  plea 
which  we  have  set  out  in  full  showed  on  its 
face  that  the  title  to  the  land  claimed  by  ap- 
pellants as  a  homestead  was  in  appellant  J. 
T.  Hickey,  and  his  declarations,  tending  to 
defeat  their  homestead  rights,  while  they  were 
occupying  it  as  such,  were  incompetent,  ir- 
relevant, and  insufficient,  and  that  the  plea 
does  not  show  that  the  officers  of  the  bank 
relied  on  them,  and  they  were  not  made 
to  appellee.  The  plea  excepted  to  alleged 
such  statements  and  declarations  as  having 
emanated  from  appellants,  to  the  effect  that 
the  property  in  controversy  was  not  their 
homestead  at  the  lime  of  the  execution  of  the 
trust-deed  to  Newton,  the  president  of  the 
bank  upon  which  the  money  was  obtained  by 
appellants,  which,  if  true,  would,  under  ttra 
authority  of  the  following  cases,  have  estopped 
them  from  subsequently  denying  the  same. 
Schwarz  v.  Bank,  67  Tex.  218,  2  8.  W.  Bep. 
865,  and  cases  there  cited,  particularly  the 
case  of  Bank  v.  Bank,  50  N.  Y.  580;  Tobin 
v.  Allen,  53  Miss.  563.  See,  also,  Ranney  v. 
Miller.  51  Tex.  269;  Hurt  v.  Cooper,  68  Tex. 
362.  If,  however,  this  plea  did  not  contain 
all  of  the  elements  of  a  technical  estoppel,  the 
averments  amounted  to  a  complete  denial  of 
the  claim  that  the  property  was  owned  by  ap- 
pellants, and  Bet  I'orth  affirmatively  that  it 
belonged  to  Mrs.  Flowers,  as  a  predicate  for 
the  proof  subsequently  made  in  support  of 
such  averments.  The  exceptions,  we  think, 
should  have  been  overruled. 

The  second,  third,  fifth,  and  sixth,  ninth, 
and  eleventh  assignments,  as  they  relate  to 
the  admission  of  evidence  in  support  of  the 
plea  referred  to,  may  be  grouped  together, 
and  appropriately  considered  as  one. 

The  second  and  third  are  that  "the  court 
erred  in  admitting  the  evidence  of  A.  M.  Brit- 
ton  and  John  W.  Wray,  to  the  effect  that  J. 
T.  Hickey  and  Mrs.  Eliza  Flowers  told  them, 
at  the  time  the  deed  of  trust  was  signed  and 
acknowledged,  that  the  lots  in  controversy 
did  not  belong  to  Hickey,  but  belonged  to 
Eliza  Flowers,  and  Eliza  Flowers'  money 
paid  for  tliem,  and  that  the  same  was  not  his 
homestead,  aud  erred  ip  admitting  the  evi- 
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dence  of  Deitz  to  the  same  effect;  and  the, 
deed  of  trust  made  by  J.  T.  Hickey,  as  at- 
torney in  fact  for  Eliza  Flowers,  to  Schutler. 
for  the  purpose  of  placln({  before  the  jury  the 
recital  in  the  copartnership  contract,  to  the 
effect  that  Eliza  Flowers  owned  a  valuable 
lease  on  the  property,  and  had  bought  the 
lots  in  controversy  out  and  out,  when  it  is 
not  shown  that  said  recitals  and  instruments 
were  made  and  executed  for  the  purpose  of 
influencing  the  bank  to  loan  Hickey  the  mon- 
ey, and  accept  the  deed  of  trust  from  Mrs. 
Flowers,  and  it  was  not  shown  that  the  bank 
knew  of  such  instrument  at  the  time  of  the 
acceptance  of  the  deed  of  trust,  or  was  in  any 
manner  influenced  thereby  to  accept  said  deed 
of  trust."  The  objection  made  to  the  evi- 
dence of  Britton  and  Wray  was  that  "it  was 
incompetent,"  etc.,  "  where  the  issue  is  wheth- 
er the  deed  of  trust  is  valid  upon  a  homestead 
in  actual  use  and  occupation  at  the  time  it 
was  given."  The  evidence  was  admissible  to 
show  that  it  was  not  the  property  of  appel- 
lant Hickey,  and  therefore  not  his  home- 
stead. The  contract  of  partnership  between 
appellant  J.  T.  Hickey  and  appellee  recited 
that  "Eliza  Flowers  owned  a  valuable  lease 
on  the  property  in  controversy,  and  boug;lit  it 
out  and  out. "  So,  too,  the  deed  of  trust  was 
one  executed  by  Hickey  as  attorney  in  fact 
for  Mrs.  Eliza  Flowers  in  January,  1885.  to 
Qeorge  Schutler  and  T.  N.  Edgel,  to  secure 
the  payment  of  $1,200.  All  of  this  evidence, 
with  more  of  a  similar  character,  was  intro- 
duced for  the  purpose  of  establishing  the'fact 
that  there  could  be  no  homestead  claim  as- 
serted to  the  property  by  Hickey  and  wife, 
because  it  belonged  to  Mrs.  Flowers. 

The  fifth  and  sixth  assignments  relate  to 
the  same  kind  of  testimony. 

The  seventh  assignment  is  that  the  court 
erred  in  allowing  counsel  for  appellee  in  the 
court  below  to  denounce  the  acts  and  conduct 
of  appellant  Hickey  as  "colossal  rascality." 
It  appears  from  the  record  that  the  pLiiin- 
tiff's  counsel  on  the  trial,  in  addressing  the 
jury,  used  this  language:  "Gentlemen  of  the 
jury,  I  regret  that  my  time  is  so  limited  that 
I  cannot  speak  to  you  longer  of  the  colossal 
rascality  of  this  man  Hickey."  Counsel  for 
appellant  refers  to  this  as  a  "powerful  ar- 
raignment of  J.  T.  Hickey  for  his  conduct  in 
the  effort  to4iide  the  property  from  creditors, 
as  Hickey  in  bis  own  testimony  admitted." 
There  was  evidence  that  appellant  Hickey 
did  endeavor,  in  his  embarrassment  finan- 
cially, to  place  his  property  beyond  the  reach 
of  his  creditors.  We  are  not  willing  to  hold 
that  under  such  a  state  of  facts  the  language 
used  in  commentingon  them  is  such  as  would 
authorize  a  reversal. 

It  is  claimed  that  the  court  erred  in  refus- 
ing to  instruct  thi>  jury,  as  requested  by  de- 
fendant, to  the  effect  that  inasmuch  as  no 
evidence  had  been  offered  to  prove  that  the 
trustee  had  advertised  the  sale  of  the  lots,  or 
had  sold  the. same  in  the  manner,  and  at  the 
place,  provided  in  the  deed  of  trust,  they 
should  find  for  the  d<-fendant3.     There  was 


a  provision  in  the  trust-deed  that  the  sale 
should  be  at  the  east  door  of  the  court-housa 
The  trustee's  deed  recites  that  it  was  sold  "at 
the  usual  and  customary  place  of  making  such 
sales, — at  the  south  door  of  said  court-house." 
In  the  first  place  it  may  be  said  in  reply  to 
this  assignment  that  there  was  no  objection 
whatever  made  to  the  introduction  of  the  deed 
of  the  trustee  to  appellee  when  it  was  offered, 
and  the  title  specially  pleaded  by  appellants 
was  that  the  property  constituted  the  home- 
stead of  J.  T.  Hickey  and  wife.  No  attack 
was  made  upon  appellee's  title,  because  it  was 
not  consistent  with  the  deed  of  trust.  In  ad- 
dition to  these  reasons  why  the  assignment 
is  not,  we  think,  well  founded,  the  deed  of 
trust  provided  that  "the  recitals  of  the  trus- 
tee's deed  made  by  virtue  of  these  presents 
shall  be  full  evidence  of  all  the  recitals  there- 
in contained,  and  shall  be  a  perpetual  bar  to 
the  said  grantors. "  While  it  is  a  familar  prin- 
ciple that  the  directions  and  terms  prescribed 
in  a  deed  of  trust  should  be  carefully  observed 
in  making  a  sale,  we  cannot  think  that  so 
slight  a  deviation  (a  sale  at  the  south  door 
instead  of  the  east  door  of  the  same  building) 
would  affect  the  purchaser's  title,  in  the  ab- 
sence of  some  proof  of  injury  occasioned  the 
appellants  thereby.  This  disposes  of  the  as- 
signment complaining  of  the  court's  refusal 
to  charge  that  there  was  no  evidence  of  a  cum- 
plianoe  with  the  recitals  in  the  trust-deed  as 
to  place  of  sale. 

In  the  ninth,  tenth,  and  twelfth  assign- 
ments complaint  Is  made  of  the  court's  re- 
fusal to  instruct  the  jury,  as  requested  by  the 
defendants  in  the  third  paragraph  of  their 
special  charges,  to  the  effect  tiiat,  in  deter- 
mining  the  question  whether  the  property 
was  the  homestead  of  Hickey  or  not,  tbey 
should  pay  no  attention  to  the  declarations  ot 
either  Hickey  or  Mrs.  Eliza  Flowers,  if  the 
property  was,  at  the  time  of  making  the  deed 
of  trust,  in  fact  occupied  by  Hickey,  and  was 
then  being  used  by  him  as  his  place  of  busi- 
ness.    Also  that  the  court  erred  in  refusing 
to  charge  the  jury,  as  requested  by  defend- 
ants in  their  special  charge  No.  4,  to  the  ef- 
feet  that  if  the  property  was,  at  the  time  the 
deed  of  trust  was  given,  the  business  home- 
stead of  defendants,  then  the  deed  of  trust 
would  be  void,  and  it  would  make  no  differ- 
ence if  Hickey  afterwards  ceased  to  do  busi- 
ness; and  erred  in  giving  instead  thereof  the 
charge  that  if  the  property  was  purchased  by 
Hickey  with  his  own  means,  and  not  with 
the  means  of  Eliza  Flowers,  and  if  he  was 
using  the  property  as  his  place  of  business 
at  the  time  the  deed  of  ti%it  was  made,  then 
it  would  be  void;  and  in  not  instructing  the 
jury  that,  if  the  legal  title  was  in  Hickey.  and 
at  the  time  the  trust-deed  was  executed  he 
was  occupying  the  lots  as  his  place  of  busi- 
ness, and  had  paid  for  them  with  his  own 
means,  the  bank  took  the  deed  of  trust  at  its 
own  peril,  and  it  would  be  void  although  the 
defendants  may  have  said  the  property  be- 
longed to  Mrs.  Flowers;  and  in  charging,  in 
effect,  that  the  declarations  and  statements 
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of  tlie  bnsband  eonoernlng  his  homestead, 
and  his  opinion  as  to  the  titie  thereof,  where 
the  evidence  of  the  title  is  in  writing,  and  at 
the  time  shown,  though  false,  will  defeat  tl>e 
homestead  rights  of  the  wife  and  children, 
though  they  be  innocent,  and  in  occuptition 
and  use  of  the  premises  at  the  time,  and  Ihat, 
too,  in  a  case  where  a  creditor  talces  a  deed 
of  trust  principally  to  secure  an  old  debt. 
The  evidence  in  the  case,  as  we  have  said, 
was  conflicting.    It  showed  that  Hickey's 
title  to  the  property  in  controversy  consisted 
of  the  deed  from  £.  M.  Daggett  to  J.  T. 
Hickey,  as  attorney  in  fact  for  Mrs.  Eliza 
Flowers.    There  was  much  evidence  in  be- 
half of  appellants  to  the  effect  that  Hickey 
occupied  and  used  the  lots  in  1885  as  a  place 
of  business.    There  was  evidence,  also,  that 
Hickey  paid  for  the  properly  with  his  own 
means,  and  that  no  declarations  were  made 
by  appellants  that  the  property  was  bought 
with  the  means  of  Mrs.  Flowers,  and  belonged 
to  her.     On  the  other  hand,  there  was  evi- 
dence of  the  execution  of  the  deed  of  trust  by 
Uickey,  in  which  Eliza  Flowers  joined;  that 
he  declared  that  the  lots  belonged  to  her,  her 
money  having  paid  for  them;  and  that  he 
could  not  therefore  convey  one-half  interest 
to  appellee.    There  was  testimony  that  in 
•January,  1885,  an  attachment  was  levied  on 
the  property  by  Casey  &  Stewart,  who  held  it 
as  the  property  of  Mrs.  Flowers.    She  was 
made  a  party  to  the  suit,  and  Casey  &  Stew- 
art's debt  was  paid  off  with  a  part  of  the 
money  received  by  Hickey  from  the  bank 
when  the  deed  of  trust  was  executed.   Hickey 
borrowed  money  from  Schutler  and  Edgel  on 
the  property,  executing  a  deed  of  trust  on  it 
in  Mrs.  Eliza  Flowers'  name,  in  January, 
1885.     There  was  evidence  that  Hickey  and 
Mrs.  Flowers  both  told  Britton,  the  president 
of  the  bank,  that  Mrs.  Flowers  owned  the 
property,  and  her  money  paid  for  it,  and  that 
Hickey  had  only  a  lease  on  it  from  Heard. 
One  room  in  the  building  on  the  lots  was 
rented  to  Woodrow  in  1884  and  1885  by 
Hickey,  who  collected  the  rents  as  Mrs.  Flow- 
ers' agent,  and  gave  receipts  for  the  same  in 
that  capacity.     The  contract  of  partnership 
between  Hickey  and  appellee  recited  that  the 
former  was  Mrs.  Flowers'  agent  with  respect 
to  this  property.     The  release  of  the  vendor's 

g aggett's)  lien  on  the  property  was  made  to 
ckey  as  her  agent.  Mrs.  Eliza  Flowers 
was  the  appellant  Hickey's  mother-in-law. 
As  we  have  before  stated,  the  issues  which 
were  developed  by  this  evidence  were:  (1) 
Whether  Mrs.  Flowers  or  Hickey  was  the  real 
owner  of  the  property.  (2)  Whether,  at  the 
time  of  the  execution  of  the  deed  of  trust, 
Hickey  was  occupying  it  as  a  place  of  busi- 
ness and  his  homestead.  (3)  Whether,  at 
the  time  the  loan  was  obtained  from  the  l>ank, 
Hickey  and  Mrs.  Flowers  represented  that 
she  owned  it,  and  that  Hickey  had  no  inter- 
eat  in  it.  (4)  Whether  Hickey  represented 
to  appellee  that  the  property  belonged  to  her, 
and  he  bad  no  interest  in  it.  Upon  these  is- 
sues the  court  charged  the  jury,  in  substance, 


that  the  deed  from  E.  M.  Daggett  to  Hickey, 
as  attorney  in  fact  for  Eliza  Flowers,  placed 
the  legal  title  in  Hickey,  and  "if  you  bialieva 
from  the  evidence  that,  at  the  time  the  deed 
of  trust  from  him  and  Eliza  Flowers  to  Q.  B, 
Newton,  trustee,  was  executed,  said  Hickey 

•  •  •  was  carrying  on  the  business  of 
buying  and  selling  wool,  hides,  or  other  mer- 
chandise, on  his  own  account,  or  for  others 
on  commission,  on  the  lots  in  controversy, 
and  that  said  lots  were  then  boing  used  by 
bim  as  a  place  for  carrying  on  said  business, 

*  *  *  you  should  find  for  Ibe  defendants. 
If  the  lots  were  purchased  with  the  means  of 
Eliza  Flowers,  the  deed  of  trust  executed  by 
her  and  Hickey,  the  sale  thereunder  would 
entitle  plaintiff  to  recover.  If  they  were  pur- 
chased with  the  means  of  Hickey,  and  at  the 
time  of  executing  the  deed  of  trust  tbey  were 
used  by  him  as  his  place  of  business,  the  deed 
of  trust  and  sale  would  be  void  absolutely, 
and  conveyed  no  title,  though  Hickey  subse- 
quently ceased  to  use  the  property  as  a  home- 
stead." Upon  the  issue  made  by  the  con- 
flicting evidence  as  to  the  representations  of 
Hickey  and  Mrs.  Flowers,  the  instructions 
were,  substantially,  that  if,  at  the  time  of 
the  execution  of  the  trust-deed  by  them,  they 
represented  to  A.  M.  Britton,  president  of 
the  bank,  that  the  property  in  fact  belonged 
to  Eliza  Flowers,  and  not  to  Hickey,  and 
Britton  believed  these  representations  to  be 
true,  and,  relying  upon  the  truth  thereof,  the 
money  was  loaned  to  Hickey,  and  in  good 
faith  the  trust-deed  to  secure  it  was  taken, 
they  would  flnd  for  plaintiff;  but,  unless 
Britton  believed  and  acted  on  such  represen- 
tations, if  any  were  made,  such  representa- 
tions, though  false,  would  not  estop  defend- 
ants from  denying  the  truth  of  the  repre- 
sentations. And  if  the  jury  believed  that 
Britton  or  Newton,  the  otlicers  of  the  bank, 
knew  or  were  informed  that  the  propt^rty  be- 
longed to  Hickey,  then  no  declarations  of 
either  of  the  defendants  would  affect  the 
homestead  rights  of  Hickey  and  wife,  though 
false,  and  made  to  secure  the  loan,  if  Hickey 
was  occupying  the  property  as  his  place  of 
business. 

The  leading  error  pervading  appellants'  ar- 
gument, and  upon  which  their  assignments  are 
predicated,  is  that  they  treat  the  facts  as  un- 
controvertibly  established  that  Hickey  owned 
the  property;  that  he  occupied  it  as  his  place 
of  business;  that  his  money  pa'id  for  it;  and 
that  he  never  represented  it  to  be  Mrs.  Flow- 
ers'. These  facts  were  disputed,  as  shown 
by  the  evidence.  The  jury  were  told,  in  ef- 
fect, that  the  deed  of  trust  was  void  if  the 
property  was  the  homestead  when  they  were 
instructed  that  "the  legal  title  was  in  Hickey, 
and  if  it  was,  at  the  time  the  trust-deed  was 
executed,  used  as  his  place  of  business,  they 
would  find  for  appellants."  There  was  con- 
flicting evidence  as  to  whether  the  property 
was  a  part  of  the  homestead, — that  is,  used  as 
a  place  of  business.  There  was  testimony,  as 
we  have  seen,  that  it  was  not.  The  jury  be- 
lieved this.    Unquestionably,  if  the  legal  title 
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was  in  Hickej,  and  it  was  not  bis  Iiomestead, 
the  trust-deed  executed  by  bim  in  this  case 
was  valid,  and  appellee  was  entitled  to  re- 
'Cover.  Under  the  charge  appellants  were  al- 
lowed to  recover,  if  the  property  was  pur- 
chased by  Hickey,  with  his  own  means,  and 
it  was  used  as  his  homestead.  There  was 
«yidence  in  support  of  this.  So,  too,  there 
was  evidence  to  the  contrary.  The  jury  be- 
lieved the  latter.  Unquestionably,  if  the 
property  was  bought  by  Hickey  with  his  own 
means, — in  other  words,  was  bis  property. — 
and  it  was  not  so  used,  the  deed  of  trust  was 
valid,  and  appellee  could  recover.  Again, 
the  jury  were  told  in  effect  that  if  the  lots 
were  bought  with  Mi-s.  Flowers'  means,  and 
tor  her,  although  the  legal  title  was  in  Hickey, 
the  superior  equitaUe  title  was  in  Mrs.  Flow- 
ers, and  she  executed  the  trust-deed,  appellee 
was  entitled  to  recover.  As  we  have  seen, 
there  was  evidence  fully  authorizing  the  jury 
to  believe  that  the  property  belonged  to  Mrs. 
Flowers.  That  she  executed  the  trust-deed 
is  not  disputed.  If  so,  and  the  jury  so  found, 
there  was  no  question  of  homestead  rights  in 
the  case.  If  the  property  belonged  to  Hickey, 
and  was  used  and  occupied  by  him  as  a  home- 
stead,  the  declarations  might  not  estop  ap- 
pellants, whether  Britton  or  Newton  knew 
the  fact  or  not,  and  the  latter  part  of  the 
charge  is  therefore  not  correct.  But  we  do 
not  think,  under  the  facts  of  this  case,  that 
it  operated  to  the  injury  or  prejudice  of  ap- 
pellants. The  charge,  as  a  whole,  we  think 
was  more  favorable  to  them  than  they  were 
entitled  to.  The  deed  from  £.  M.  Daggett 
to  J.  T.  Hickey,  as  attorney  in  fact  for  Eliza 
Flowers,  vested  the  title  in  her.  Paschal  v. 
Acklin,  27  Tex.  192;  Smith  v.  Brown,  66  Tex. 
644,  1  S.  W.  Bep.  673;  Giddens  v.  Byers,  12 
Tex.  79,  80.  If,  notwithstanding  the  author- 
ities cited,  such  was  not  its  effect,  and  the 
legal  title  was  in  Hickey,  still  there  was 
abundant  evidence  to  show  that  the  superior 
equitable  title  was  in  Mrs.  Eliza  Flowers,  and 
that  no  homestead  rights  vested  in  the  ap- 
pellants to  this  property.  Such  was  the  ef- 
fect of  the  jury's  finding.  If  that  part  of  the 
charge  last  referred  to  was  erroneous,  as  con- 
tended, it  could  not,  we  think,  have  affected 
the  verdict,  which  was,  eliminating  this  from 
the  case,  amply  supported  by  the  facts.  We 
think  the  judgment  should  be  affirmed. 

Statton,  C.  J.  Beport  of  commission  of 
Appeals  examined,  their  opinion  adopted,  and 
the  judgment  affirmed. 


GiiOVBB  V.  Thomas  et  al. 
{Supreme  Court  of  Texas.    Dec.  20, 1889.) 

Deeds— Evidence— Common  Soitrce  op  Titlb — 
Tbansactions  with  Decedents. 

1.  Error  in  admitting  a  copy  of  a  deed  In  evi- 
dence Is  cured  by  the  introduction  by  the  opposite 
party  of  the  original  deed. 

2.  A  deed  executed  by  an  attorney  in  fact  is 
admissible  in  trespass  to  try  title,  though  the  au- 
thority of  tbo  attorney  is  not  shown,  where  it  is 


the  oommon  sonroe  of  title,  under  which  both  par- 
ties claim. 

8.  The  grantees  in  a  deed,  the  oommon  sonroe 
of  title,  being  dead,  a  party  cannot  testify  that  it 
was  given  in  satisfaction  of  a  partnership  debt 
which,  on  a  division  of  the  firm  assets,  had  been 
given  to  witness'  father,  who  gave  it  to  him,  and 
that  the  deed  was  made  by  mistake  to  the  firm,  in- 
stead of  to  witness. 

4.  One  claiming  under  a  deed  cannot  deny  its 
validity  to  convey  the  legal  title  to  the  grantees 
named  therein,  though  it  was  delivered  to  him, 
and  not  to  them. 

Appeal  from  district  court.  Clay  county; 
P.  M.  Stine,  Judge. 

J.  B.  Bomar  and  Meade  &  Bomar,  for  ap- 
pellant.    W.  &.  Eustis,  for  appellees. 

Gaines,  J.  This  was  an  action  of  trespass 
to  try  title,  brought  by  appellees  against  the 
appellant  and  the  Carroll  Land  &  Cattle  Com- 
pany, to  recover  a  tract  of  land  consisting  of 
t>40  acres.  The  defendant  the  Carroll  Land 
&  Cattle  Company  disclaimed  as  to  the  west 
half  of  the  tract,  and  as  to  the  other  half 
pleaded  not  guilty,  and  the  statute  of  limita- 
tions. Upon  the  trial  the  court  gave  judg- 
ment in  its  favor  for  the  east  half,  and  the 
plaintiffs  have  not  appealed.  The  appellant 
disclaimed  as  to  the  east  half,  and  as  to  ibe 
west  half  pleaded  not  guilty.  He  here  ap- 
peals from  a  judgment  against  him  for  the 
latter  half. 

During  the  trial,  in  order  to  show  a  com- 
mon source  of  title  between  the  plaintiffs  and 
defendants,  the  plaintiffs  offered  in  evidence 
a  certified  copy  of  a  deed  purporting  to  have 
been  made  by  J.  L.  Thompkins  and  C.  L.  Mo- 
Murphy,  by  M.  C.  McLemore,  their  attorney 
in  fact,  and  to  convey  to  B.  D.  Glover,  T.  J. 
Jennings,  and  W.  M.  Thomas  the  land  in 
controversy.  The  defendants  objected  to  the 
evidence  offered  on,  Bul>stantially,  two 
grounds:  (1)  Because  the  original  deed  was 
the  best  evidence,  and  no  reason  was  shown 
why  it  was  not  produced;  and  (2)  because  the 
authority  of  the  person  by  whom  it  was  ea- 
ecuted  to  make  the  conveyance  was  not 
shown.  The  certified  copy  of  tlie  deed  was 
admitted,  and  defendant  excepted,  and  now 
assigns  the  ruling  as  error.  In  regard  to  the 
first  ground,  it  is  sufficient  to  say  that  if  there 
was  error  in  admitting  the  certified  copy  the 
error  was  cured  by  the  act  of  appellant  him- 
self. When  he. came  to  adduce  his  evidence, 
he  introduced  the  original  deed.  Ha vi  ng  the 
deed  in  his  own  possession,  if  plaintiffs  had 
given  him  notice  to  produce  it,  and  he  had 
failed  to  do  so,  the  copy  would  have  been  ad- 
missible. He  was  evidently  not  prejudiced 
by  the  ruling.  Ought  the  deed  to  have  been 
excluded  upon  the  second  ground  of  objec- 
tion? The  rule  as  to  deraigning  titles  from 
a  common  source  in  suits  for  the  recovery  of 
land  is  founded  upon  the  principle  that  a  de- 
fendant in  such  action,  by  claiming  under  a 
certain  title,  affirms  its  validity.  If,  there- 
fore, the  plaintiff  show  a  superior-right  un- 
der that  title,  he  ought,  prima  facie,  at  least, 
to  prevail  in  the  suit.  It  need  not  lie  a  good 
title.  It  is  sufficient  that  it  is  appearance  of 
title,  and  that  both  parties  claim  under  it. 
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It  Is  also  claimed  that  the  conrt  erred  In 
excluding  tlie  testimony  of  appellant.  The 
deed  above  mentioned,  if  it  conveyed  any 
title  at  all,  placed  the  apparent  legal  title  to 
the  land  in  suit  in  K.  D.  Glover,  T.  J.  Jen- 
nings, and  W.  M.  Thomas.  The  evidence 
showed  thHt  Ihey  were  all  dead.  The  defend- 
ant A.  G.  Glover  was  a  son  and  heir  of  K.  D. 
Glover.  The  plaintiff  Jackson  sued  as  exec- 
utor of  the  will  of  Jennings,  and  plaintiff 
Mrs.  Thomns  as  sole  heir  of  her  husband,  W. 
M.  Thomas.  Counsel  for  appellant.  Glover, 
offered  to  prove  by  his  own  deposition  that 
B.  D.  Glover,  Jennings,  and  Thomas,  the 
grantees  in  the  deed,  had  been  partners  in 
business,  and  that  Thompkins  and  McMur- 
phy.  the  purported  grantors,  owed  the  firm 
a  debt:  that  upon  a  division  of  the  assets  of 
the  firm  this  debt  was  transferred  to  K.  D. 
Glover,  who  gave  it  to  the  appellant;  that 
Thompkins  agreed  with  plaintiff  to  convey 
the  land  in  controversy  in  satisfaction  of  the 
debt:  that  in  pursuance  of  the  agreement  he 
caused  the  deed  in  evidence  to  be  executed; 
that  the  names  of  the  grantees  therein  were 
inserted  by  mistake;  and  that  he  received  the 
deed,  knowing  of  the  mistake,  l)elieving  that 
the  grantees  would  convey  to  him  the  land. 
The  testimony  was  objected  to,  and  excluded, 
"because  it  was  evidence  of  a  transaction  de- 
fendant A.  0.  Glover  had  with  the  ancestors 
of  plaintiffs  or  W.  M.  Thomas  and  T.  J.  Jen- 
nings, who  were  deceased,  and  because  it  was 
attempting  to  vary  by  parol  the  terms  of  a 
written  instrument."  The  court  sustained 
the  objection.  We  think  the  first  ground  of 
objection  was  well  taken.  We  need  not  de- 
termine whether  the  appellant  could  testify 
as  to  the  circumstances  attending  the  execu- 
tion of  the  deed  or  net.  The  relevancy  of 
these  facts  depended  upon  the  question 
wlieth(>r  or  not  he  was  the  owner  of  the  claim 
the  satisfaction  of  which  constituted  the  con- 
sideration for  the  conveyance.  As  to  the 
transaction  between  the  partners  by  which, 
as  appellant  claims,  bis  father  became  the 
owner  ot  the  claim  against  Thompkins  and 
McMurphy,  we  have  not  lieen  able  to  distin- 
guish tbe  testimony  of  appellant,  which  was 
offered,  from  that  which  was  held  to  be  in- 
admissible in  the  case  of  Parks  v.  Caudle,  58 
Tex.  221.  The  'other  testimony  depended 
upon  this,  and  the  whole  was  properly  ex- 
cluded. 

The  last  assignment  is  that  the  court  erred 
in  finding  that  plaintiff  had  any  Interest  in 
the  land  in  controversy.  This  assignment  is 
based  upon  the  proposition  that  because  the 
evidence  showed  that  the  purported  convey- 
ance was  never  delivered  to  the  grantees 
named  therein,  but  was  delivered  to  appel- 
lant, as  his  deed,  it  conveyed  no  title  to  them. 
Tbe  appellant  showed  no  claim  to  the  land, 
except  under  the  deed,  and  he  did  set  up  a 
claim  under  it  by  attempting  to  show  that  it 
was  delivered  to  him  as  a  conveyance  to  him- 
self; t^t  the  consideration  passed  from  him; 
and  that  it  inured  to  his  benetit.  Claiming 
solely  under  the  deed,  he  cannot  deny  its 


validity  as  a  conveyance  of  the  bgsl  title  to 
tbe  grantees  named  therein,  and  he  has  failed 
to  show  equity  under  it.  It  was  proved  on 
the  trial  that  appellant  had  conveyed  the  east 
half  of  the  land,  both  in  bis  own  right  and  a» 
attorney  in  fact  of  his  father,  Jennings,  and 
Thomas,  but  that  the  constituents  in  the  pow- 
er of  attorney  were  all  dead  when  tbe  convey- 
ance was  made.  This  disposes  of  all  the  as- 
signments of  error.  Under  the  deed,  plain- 
tiffs aind  appellant  owned  each  an  undivided 
one-third  interest  in  the  entire  tract.  The 
plaintiff  recovered  the  whole  of  one-half.  We 
presume  this  was  permitted,  because  it  was 
shown  that  be  had  conveyed  the  other  half. 
Whether  the  evidence  was  suHicient  to  war- 
rant such  a  judgment  we  need  not  decide,  be- 
cause there  is  no  assignment  of  error  which 
presents  ^e  question.  There  is  no  error 
pointed  out  by  the  assignments,  and  there- 
fore the  judgment  is  affirmed. 


INTKBNATIONAL  SO  Q.  K.  Bt.  CO.  V.  STATE. 
(Supreme  Court  of  Texas.    Deo.  10, 1889.) 

RiiLBOAS  Companies— Exemption  fbom  XiLX- 
ATiojT— Forfeiture— Appeal. 

1.  Immunity  from  taxation  Is  not  a  corporate 
franchise  or  "right  and  privilege,"  within  the 
meaning  of  the  Texas  statute  authorizing  proeeed- 
ings  by  quo  warranto  "in  case  any  person  shall 
usurp  •  •  •  or  unlawfully  hold  •  •  •  any 
olBce  or  .franchise,  •  •  •  or  any  inoorporation 
does  or  omits  any  act  which  amounts  to  a  surren- 
der or  forfeiture  of  its  rights  and  privileges  as  a 
corporation;"  and  an  appeal  from  a  decree  with- 
d  rawing  such  exemption,  in  such  a  proceeding  seek- 
ing forfeiture  of  charter  and  such  withdrawal,  need 
not  be  prosecuted  within  the  time  required  in  quo 
warranto  prooeediugs. 

3.  Defendant  having  appealed  from  a  decree 
forfeiting  its  exemption,  the  refusal  of  a  decree 
forfeiting  tbe  eluurter  cannot  be  reviewed,  though 
both  parues  assigned  errors,  where  the  appeal  Is 
not  prosecuted  "to  the  term  of  court  in  session,  at 
either  branch,  or  the  first  term  to  be  held, "  as  is 
prescribed  in  quo  warranto  proceedings. 

8.  Exemption  frcnn  taxation  by  act  ot  legisla- 
ture for  good  consideration,  of  property  owned  or 
to  be  owned  by  a  railroad  company  or  its  succes- 
sors, attaches  to  the  property,  and  cannot  be  with- 
drawn for  failure  to  faithfully  exercise  corporate 
powers,  in  the  absence  of  provision  for  forfeiture. 

Appeal  from  district  court,  Travis  county; 
John  C.  Townes,  Judge. 

Baker,  Botte  <&  Baker,  and  B.  S.  Fisher, 
for  appellant.  Jos.  8.  Hogg,  Atty.  Gen.,  for 
the  SUte. 

Statton,  C.  J.  This  proceeding  waa 
brought  by  the  state,  through  the  attorney 
general,  under  the  act  regulating  proceedings 
in  quo  warranto,  and  the  purpose  of  the  pro- 
ceeding was:  (1)  To  have  declared  a  forfeit- 
ure uf  the  company's  charter,  and  wind  up 
its  business;  (2)  to  have  a  decree  withdraw- 
ing from  the  company's  property  the  immu- 
nity from  taxation  given  by  the  act  of  March 
10, 1875.  On  hearing,  the  court  below  found 
that  the  facts  proved  did  not  justify  a  forfeit- 
ure of  the  company's  charter,  but  that  the 
facts  relied  upon  for  that  purpose  were  aufU- 
ciently  shown  to  authorize  a  decree  declaring 
the  company's  property  no  longer  exempt 
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from  taxation.  A  judgment  was  entered  ac- 
cordingly by  the  district  court  for  Travis 
county  on  June  21.  1888.  Appellant  gave 
notice  of  and  perfected  an  appeal  in  proper 
time,  and  both  parties  filed  assignments  of  er- 
ror, but  the  record  was  not  Bled  at  any  branch 
of  this  court  until  April  8,  1889,  when  a 
motion  to  dismiss  the  appeal  was  filed  by  the 
state.  This  court  was  in  session  at  Austin 
when  the  judgment  was  rendered,  and  on  the 
first  Monday  in  October  following  convened 
at  Tyler,  where  a  term  was  held,  and  then 
convened  at  Galveston,  where  a  term  was 
held,  after  which  it  convened  at  Austin  again, 
on  the  first  Monday, in  April,  1889.  The 
ground  of  the  state's  motion  to  dismiss  was 
that  the  appeal  was  not  prosecuted  to  the 
term  pending  when  the  judgment  was  ren- 
dered, nor  to  the  succeeding  term,  held  at 
Tyler.  The  motion  was  overruled,  but  with- 
out any  written  opinion;  and  the  state  now 
Beeka  a  revision  of  so  much  of  the  action  of 
the  coui't  below  as  refused  to  forfeit  the  char- 
ter of  the  company,  and  to  sustain  the  other 
part  of  the  judgment. 

The  statute  regulating  appeals  from  judg- 
ments rendered  in  proceedings  on  information, 
inthe  nature  of  ^uouiarranto,  provides  "that 
all  such  appeals  shall  be  prosecuted  to  the  term 
of  tbe  court  in  session,  at  either  branch,  or  to 
the  first  term  to  be  held,  if  not  in  session,  after 
judgment  has  been  rendered  in  the  district 
court;"  and  it  baa  been  held.  In  accordance 
with  this  and  other  provisions  of  the  statute 
showing  a  legislative  intention  that  such 
causessbould  be  speedily  disposed  of,that  there 
must  be  a  substantial  compliance  with  the 
statute.  The  act  prescribes  the  cases  in  which 
informations  under  it  may  be  prosecuted,  and 
its  other  provisions  must  be  held  to  apply  only 
to  such  proceedings  as  are  contemplated  by 
it.  So  mucli  of  the  act  as  it  will  be  neces- 
sary to  consider  Is  as  follows:  "In  case  any 
person  shall  usurp,  intrude  into,  or  unlaw- 
fully hold  or  execute,  or  is  now  intruded  into, 
or  now  unlawfully  holds  or  executes,  any 
office  or  franchise,  or  any  office  in  any  corpo- 
ration created  by  the  authority  of  this  state, 
or  any  public  officer  shall  have  done  or  suf- 
fered any  act  which  by  the  provisions  of  law 
works  a  forfeiture  of  his  otfice,  or  any  associ- 
ation of  numbers  of  persons  shall  act  witliin 
this  state  as  a  corporntion,  without  being  le- 
gally incorporated,  or  any  incorporation  does 
or  omits  any  act  which  amounts  to  a  surren- 
der or  a  forfeiture  of  its  rights  and  privileges 
as  a  corporation,  or  exercises  powers  not  con- 
ferred by  law,  •  ♦  •  the  attorney  gen- 
eral or  district  or  county  attorney  of  the 
proper  county  or  district,  either  of  his  own 
accord  oral  the  instance  of  any  individual  re- 
lator, may  present  a  petition,"  etc.  There 
are  but  two  parts  of  this  statute  which  can 
have  any  application  to  the  question  raised 
by  the  motion  to  dismiss,  and  to  the  state's 
right  now  to  have  revised  so  much  of  the  de- 
cree as  refused  a  forfeiture  of  the  charter  of 
the  company.  If  the  state  attempted  to  do 
something  through  this  proceeding  not  con- 


templated by  the  statute,  then  its  provisions 
regulating  appeals,  as  to  such  a  matter,  can 
have  no  application;  but,  in  so  far  as  the  pro- 
ceeding was  contemplated  by  and  in  purso- 
ance  of  the  statute,  its  provisions  regulating 
appeals  must  be  applied.  That  part  of  the 
statute  which  declares  that  an  information 
may  be  filed  and  heard  "in  case  •  *  ♦ 
any  incorporation  does  or  omits  any  act  which 
amounts  to  a  surrender  or  a  forfeiture  of  its 
riglits  and  privileges  as  a  corporation, "  and 
that  in  case  the  corporation  be  adjudged 
guilty  the  court  shall  declare  a  forfeiture  of 
the  corporate  franchise,  is  that  on  which  the 
proceeding  was  based,  and  properly  based,  in 
so  far  as  the  forfeiture  of  the  charter  of  the 
company  was  concerned,  and,  if  the  state  de- 
sired to  appeal  from  the  judgment  in  so  far 
as  adverse  to  it,  then  it  should  have  complied 
substantially  with  the  statute:  and,  not  hav- 
ing done  so,  we  are  of  opinion  that  it  cannot 
now  have  a  revision  of  any  matter  permitted 
by  the  statute  to  be  adjudicated  under  the 
terms  and  restrictions  therein  found.  We 
will  notice  the  grounds  upon  which  the  mo- 
tion to  dismiss  the  appeal  was  overruled,  for 
it  is  intimately  connected  with  the  main  ques- 
tion involved  in  this  appeal.  '  It  was  not  be- 
lieved that  the  statute  on  which  the  proceed- 
ing is  based  authorized  so  much  of  itas  sought 
to  have  a  decree  declaring  that  the  exemp- 
tions of  appellant's  property  given  by  the  act 
of  March  10, 1875,  and  compliance  therewith, 
should  cease  to  exist;  and  that  for  this  reason 
the  provisions  in  regard  to  appeals  could  not 
affect  appellant's  right  to  prosecute  its  ap- 
peals under  the  general  laws  applicable  there- 
to. It  would  hardly  be  contended,  if  the 
state's  officer,  in  a  proceeding  properly  insti- 
tuted under  the  statute  to  forfeit  tlie  charter 
of  the  company,  had  joined  with  that  a  pro- 
ceeding to  try  the  company's  title  to  its  lands, 
railway,  rolling  stock,  and  other  property, 
that  the  latter  would  be  governed  by  the  stat- 
ute in  question  as  to  time  and  mode  of  pros- 
ecuting an  appeal.  To  be  governed  by  the 
partionlar  statute  the  proceeding  must  be  one 
authorized  and  contemplated  by  it;  for  it  is 
only  because  it  was  thought  that  the  best  in- 
terests of  all,  in  reference  to  such  matters, 
would  be  subserved  by  most  speedy  deternii> 
nation  of  the  litigation  that  a  different  rule  to 
that  applied  in  other  cases,  as  to  time  within 
which  appeals  should  be  prosecuted,  was  pre- 
scribed. The  "rights  and  privileges"  con- 
templated by  the  clause  of  the  statute  before 
referred  to  are  evidently  such  as  result  from 
the  fact  of  incorporation,  the  right  and  privi- 
lege to  be  a  corporation,  and  to  exercise  the 
powers  necessary  to  the  consummation  of  the 
purposes  for  which  corporate  existence  is 
given, — "rights  and  privileges  as  a  corpora- 
tion," and  not  such  rights  and  privileges  iu 
relation  to  property  as  may  be  vested  in  a  cor- 
poration or  an  individual  by  contract  or  leg- 
islation. Morgan  v.  Louisiana,  93  U.  S.  228; 
Railway  Co.  v.  Miller.  114  U.  S.  185,  5  Sup. 
Ct.  Kep.  813.  The  character  of  right  con- 
ferred by  the  act  of  March  10,  1875,  in  so  far 
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as  it  exempted  appellant's  property  from  tax- 
ation for  a  fixed  period,  will  be  considered  in 
another  connection,  and  it  is  sufficient  now 
to  say  tbat  it  is  not  embraced  in  the  terms 
"rights  and  privileges  as  a  corporation." 
Tbat  part  of  the  statute  which  deciares  that 
information  may  be  filed  "in  case  any  person 
shall  usurp,  intrude  into,  or  unlawfully  hold 
or  executo,  or  is  now  intruded  into,  or  now 
unlawfully  holds  or  executes,  any  oflSce  or 
'franchise,  or  any  ofBce  in  any  corporation 
created  by  authority  of  this  state,"  is  the  only 
part  not  considered  which,  with  any  show  of 
reason,  could  t>e  claimed  to  authorize  a  pro- 
ceeding  under  the  statute  to  witlidraw  appel- 
lant's right  to  exemption  from  taxation;  but 
it  is  too  clear  that  this  language  does  not  ap- 
ply to  such  a  right  orimmiinity,  even  though, 
in  a  general  sense,  it  may  be  termed  a  "fran- 
chise," and  that  it  applies  only  to  usurpation 
of  or  intrusion  into  an  office,  or  a  franchise 
pertaining  thereto.  A  m  ucli  more  restrictive 
meaning  has  constantly  been  given  to  the 
stiitute  of  Anne  from  which  this  part  of  the 
statute  is  talcen.  State  v.  Smith,  55  Tex. 
451. 

Appellant's  claim  to  exemption  from  tax- 
ation is  based  on  the  act  of  March  10,  1875, 
so  much  of  which  as  has  application  to  the 
question  before  us  is  as  follows:  "An  act 
for  the  relief  of  the  International  Railroad 
Company,  now  consolidnted  with  the  Houston 
&  Great  Northern  Railroad  Company,  under 
the  name  of  the  'International  &  Great 
Xorthern  Railroad  Company ;'  whereas,  on  tlie 
fifth  day  of  August,  1870,  the  legislature  of 
the  state  of  Texas  passed  an  act  entitled  '  An 
act  to  incorporate  the  International  Railroad 
Company,  and  to  provide  for  the  aid  of  the 
state  of  Texas  in  constructing  the  same;' 
and  whereas,  by  the  9th  section  of  said  act, 
it  is  claimed  the  state  of  Texas  obligated 
itself  to  donate  and  grant  to  the  said  company 
the  tionds  of  the  state  of  Texas  to  the  extent 
and  amount  of  ten  thousand  dollars  per  mile 
foreacli  mile  of  railroad  constructed  under 
said  ell  iter;  and  whereas,  the  said  railroad 
company  has  already  constructed  about  two 
hundred  miles  of  railroad,  in  accordance  with 
the  provisions  of  its  charter;  and  whereas, 
the  said  International  Railroad  Company  has 
been  consolidiited  with  the  Houston  A  Great 
Kortbem  Railroad  Company,  under  the  name 
of  the  '  International  &  Great  Northern  Kail- 
road  Company;'  and  whereas,  questions  have 
arisen  between  the  state  of  Texas  and  the 
said  company  as  to  the  legal  liability  of  the 
state  to  deliver  said  bonds  to  the  said  com- 
pany; and  whereas,  it  is  important  both  to 
the  state  and  said  company  that  these  ques- 
tions should  be  definitely  settled  by  a  just 
and  reasonable  compromise;  therefore,  for 
that  purpose, — Section  1.  Be  it  enacted  by 
the  legislature  of  the  state  of  Texas,  that, 
in  foil  settlement  and  satisfaction  of  all 
claims  of  the  said  the  International  Railroad 
Company,  and  of  the  said  International  & 
Great  Northern  Railroad  Company  against 
the  state  for  bonds,  under  the  provisions  of 


the  ninth  section  of  the  aforesaid  act  of  Au- 
gust 5,  A.  D.  1870,  there  is  hereby  granted 
to  the  said  last-named  company,  its  succes- 
sors and  assigns,  twenty  sections,  of  six  hun- 
dred and  forty  acres  each,  of  the  unappropri- 
ated public  lands  of  the  state,  for  each  mile  of 
railroad  which  has  been  and  which  may  here- 
after be  constructed  pursuant  to  the  authority 
conferred  by  the  said  act  of  August  5,  A.  D. 
1870.  And  the  said  company,  its  successors 
and  assigns,  shall  have  the  right  to  locate  the 
said  lands  as  hetidright  certificates  were  for- 
merly located,  witliout  being  under  obliga- 
tion to  locate  alternate  sections  for  the  state; 
and  the  said  lands,  and  the  certificates  issued 
therefor,  are  hereby  exempted  and  released 
from  all  state,  county,  town,  city,  municipal, 
and  other  taxes  for  the  period  of  twenty-five 
years  from  the  date  of  the  respective  oertifi« 
cates  issued  therefor.  And  the  said  railroad 
company  and  its  successors,  and  its  and  their 
capital  stock,  rights,  franchises,  railroads 
constructed  and  to  be  constructed,  pursuant 
to  the  said  act  of  August  5,  A.  D.  1870,  and 
this  act,  rolling  stock,  and  all  other  property 
which  now  is,  or  hereafter  may  be,  owned  or 
possessed  by  said  company,  or  its  successors, 
in  virtue  of  the  said  act  of  August  5,  A.  D. 
1870,  is  hereby  exempted  and  released  from 
all  state,  county,  town,  city,  municipal,  and 
other  taxes,  for  a  period  of  twenty-five  years 
from  the  5tb  day  of  August,  A.  D.  1875, 
except  county  and  municipal  taxes,  in  such 
counties,  cities,  and  towns  as  have  donated 
their  bonds  to  aid  in  the  construction  of 
said  railroad;  but  this  exception  shall  not 
remain  in  force  in  favor  of  any  county, 
city,  or  town,  which,  having  thus  donated 
bonds,  shall  make  default  in  the  psyment 
of  either  tlie  interest  or  principal  thereof: 
provided,  tbat  this  exemption  from  taxa- 
tion shall  not  be  held  or  construed  to  include 
or  apply  to  the  lands  or  railroads  which  at 
the  time  of  the  consolidation  hereinbefore 
recited  belonged  to  the  Houston  A  Great 
Northern  Railroad  Company,  or  which  has 
since  been,  or  hereafter  may  be,  constructed 
or  acquired  under  its  charter:  provided,  noth- 
ing in  this  act  contained  shall  be  so  construed 
as  to  exempt  from  taxation  any  lands  to  which 
the  company  may  be  entitled  by  virtue  of  the 
charter  of  the  Great  Northern  Railroad  Com- 
pany, or  the  franchise,  road-bed,  rolling 
stock,  or  any  property  acquired,  or  hereiifter 
to  be  acquired,  by  virtue  of  the  charter  of  the 
Great  Northern  Railroad  Company."  "Sec. 
7.  That  a  majority  in  amount  of  all  the  stock- 
holders of  the  said  the  Intornational  &  Great 
Northern  Railroad  Company  shall  in  person 
or  by  proxy,  at  a  meeting  of  the  said  stock- 
holders held  for  that  purpose,  voto  in  favor 
of  accepting  the  provisions  of  this  act,  and  a 
certificate  certifying  that  fact,  under  the  com- 
mon seal  of  said  company,  attested  by  its 
secretary,  shall  be  filed  in  the  office  of  the 
secretary  of  state  within  forty-five  days  after 
the  approval  of  this  act  by  the  governor  of 
the  state;  this  act  shall  thereupon  be  and  be- 
come obligatory  upon  said  company  and  its 
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sacceaaors;  and,  its  provisions  being  com- 
plied with  by  tlie  state,  it  eball  be  and  con- 
stitute a  full,  final,  and  conclusive  settlement 
of  all  the  claims  and  demands  of  said  com- 
pany against  the  state  for  bonds,  under  the 
ninth  section  of  said  act  of  August  5,  A.  D. 
1870;  and  this  act  shall  also  be  held  to  con- 
stitute an  irrepealable  contract  and  agree- 
ment between  the  state  and  the  said  com- 
pany, its  successors  and  assigns. " 

The  information  alleges  that  the  "state 
of  Texas,  by  said  last-named  special  act, 
granted  to  it,  (the  railway  company,)  and 
it  now  enjoys,  the  said  extraordinary  ex- 
emptions, special  privileges,  immunities,  and 
franchises  from  all  state,  county,  city,  town, 
municipal,  and  other  taxes  on  its  said  road- 
bed, rolling  stock,  and  other  property,  in  and 
from  its  said  eastern  terminus  at  Longview, 
Gregg  county,  in  and  through  the  aforesaid 
intermediate  counties,  and  ail  the  towns  and 
cities  thereof,  to  its  western  terminus  at 
Laredo,  in  Webb  county,  and  stiU  claims  the 
right  to  continue  to  enjoy  said  exemption  un- 
til August.  1900."  This  contains  a  clear 
recognition  of  the  fact  that  all  the  require- 
ments of  section  7  of  the  act  have  been  com- 
plied with,  and  that  the  exemption  existed  at 
the  time  the  information  was  filed.  The 
grounds  on  which  the  forfeiture  of  the  com- 
pany's charter,  and  its  right  to  immunity 
from  taxation,  were  asked,  are  thus  sum- 
marized in  brief  filed  for  the  state:  "First, 
that  the  respondent  had  willfully  permitted 
its  road-bed  and  rolling  stock  to  get  out  of 
repair,  so  as  to  endanger  the  lives  of  its 
passengers,  and  to  delay  and  retard,  rather 
than  to  promote  and  facilitate,  travel, — giv- 
ing particulars;  second,  that  it  had  failed  to 
keep  and  maintain  passenger  and  freight 
depots  sufficient  to  accommodate  tbedemands 
of  the  public,  and  that  such  as  it  did  keep  were 
low,  flat,  indecent  buildings,  totally  uiifltfor 
railway  purposes;  third,  that  it  had  willfully 
diverted  its  corporate  funds  to  other  and  dif- 
ferent purposes,  and  was  so  incumbered  by 
fictitious  liabilities  as  to  render  itself  unable 
to  perform  its  public  functions;  fourth,  that 
it  failed  to  operate  continuous  and  regular 
trains  over  its  road  from  its  eastern  to  its 
western  termini,  as  it  had  agreed  to  do;  fifth, 
that  it  iiad  abandoned  the  use  of  its  road,  over 
which  it  bad  never  run  any  trains  of  its  own 
foranumlierof  years,  from  'taylor  westward, 
— a  distance  of  several  hundred  miles, — which 
part  of  the  road  was  exclusively  used  by  other 
and  different  railway  companies;  sixth,  that 
it  bad  leased  and  sold  out  its  whole  corporate 
property  and  franchises  to  a  parallel  and  com- 
peting railway  company,  and  to  a  foreign  cor- 
poration, in  violation  of  its  charter;  seventh, 
that  it  had  removed  its  general  oSlces,  dom- 
icile, and  managing  oiBcers  all  out  of  this 
state  into  the  city  of  New  York,  where  they 
were  maintained,  not  by  itself,  but  by  a  for- 
eign railway  company;  eighth,  that  it  was 
operating  in  and  under  the  control  of  the 
Texas  Traffic  Association,  a  combination  of 
competing  railways,  for  the  purpose  and  ef- 


fect of  preventing  competition  between  itself 
and  others;  ninUt,  that  tlie  officers  of  other 
competing  railway  companies  controlled  and 
managed  the  affairs  of  respondent  exclu- 
sively; tenth,  that  it  was  withouta  bona  fide 
organization  at  ail  in  the  state  of  Texas." 
Thus  it  is  seen  that  the  state  bases  its  right 
to  withdraw  the  immunity  from  taxation  on 
no  other  ground  than  the  failure  of  the  com- 
pany faithfully  to  exercise  the  powers  con- 
ferred on  it  by  its  charter,  in  accordance  with 
the  laws  of  this  state.  The  court  below  held 
that  the  failure  of  the  corporation  in  this  re- 
spect was  not  such  as  to  justify  the  forfeiture 
of  its  charter,  but  that  it  was  such  as  re- 
quired a  judgment  declaring  that  its  property 
should  not  have  the  immunity  from  taxation 
given  by  the  act  of  March  10.  1875.  The 
first  conclusion  of  the  couit  below,  for  reasons 
before  given,  we  cannot  revise;  and,  if  the 
Immunity  from  taxation  could  \x  termed  a 
'.'corporate  franchise,"  we  do  not  see  bow  it 
could  be  withdrawn,  untUthe  term  for  which 
it  was  given  expires,  so  long  as  the  existence 
of  the  corporation  continues,  in  the  absence 
of  something  in  the  statute  authorizing  a  par- 
tial forfeiture.  There  is  nothing  in  the  stat- 
ute which  authorizes  this  partial  forfeiture. 
We  cannot  now  enter  into  an  inquiry  as  to  the 
inducement  which  may  have  led  to  the  grant 
of  the  original  charter  to  the  International 
Railroad  Company,  nor  into  the  validity  of 
any  claim  appellant  may  have  asserted  against 
the  state,  which  led  to  the  compromise  act 
passed  March  10,  1875.  All  such  questions 
were,  no  doubt,  considered  by  the  l^islature, 
and  the  rights  of  the  parties  settled  b/  the  act 
referred  to,  and  the  acceptance  of  its  pro- 
visions by  appellant.  The  validity  of  the  ex- 
emption from  taxation  has  been  considered  in 
former  cases,  and  need  not  now  be  again  dis- 
cussed. Railroad  Co.  v.  Anderson  Co.,  59 
Tex.  654;  Railroad  Co.  v.  Smith  Co.,  65  Tex. 
21.  Looking  to  the  provisions  of  the  act  of 
March  10,  1875,  we  think  there  can  be  no 
doubt  that  the  exemption  from  taxation  given 
by  it,  instead  of  tieings  right  vesting  only  in 
appellant,  la  a  right  which  inheres  in  the 
property  to  which  it  applies,  and  follows  it 
into  the  hands  of  whomsoever  may  t>ecome 
its  owner.  The  exemption  Is  not  given  to  a 
company  named  alone,  but  to  its  assigns  and 
successors  as  well;  thus  evidencing  an  inten- 
tion that  the  exemption  from  taxation  should 
adhere  to  the  property  exempted,  and  follow 
it  into  the  hands  of  whonisoever  may  become 
its  owner.  No  such  state  of  facts  is  shown 
in  the  following  cases,  to  which  counsel  for 
the  state  refers,  and  on  which  it  relies.  Mor- 
gan V.  Louisiana,  93  U.  S.  217;  Railroad  Co. 
V.  Georgia,  98  U.  S.  859;  Railway  Go.  v. 
Berry,  118  U.  S.  465,  5  Sup.  Gt.  Rep.  529; 
Railway  Co.  v.  Miller,  114  U.  8.  176,  5  Sup. 
Ct.  Kep.  813;  Fickard  v.  Railway  Co..  9  Sup. 
Ct.  Hep.  &40.  These  oases  hold  that  exemp- 
tion from  taxation  given  to  a  named  corpora- 
tion will  not  inure  to  the  benefit  of  another 
that  may  buy  the  property,  or  to  a  corpora- 
tion formed  from  the  consulidation  of  Vba  one 
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holding  the  exemption  and  anottier.  in  the 
absence  of  something  showing  an  intention 
to  fix  the  exemption  on  the  property  into  the 
bands  of  whomsoever  It  may  go.  Tliese  de- 
cisions, however,  are  fatal  to  the  proposition 
that  exemption  from  taxation  in  such  cases  is, 
within  the  meaning  of  the  law,  a  corporate 
franchise,  though  it  may  be  a  franchise  owned 
by  a  corporation.  The  act  in  question,  and 
its  acceptance  by  the  company,  constitutes,  as 
declared  by  the  legislature,  "an  irrepealable 
contract  and  agreement  between  the  state  and 
the  said  company,  its  successors  and  assigns, " 
based  on  consideration  deemed  by  the  legisla- 
tore  sufficient ;  and,  under  it,  the  right  to  the 
exemption  would  continue,  in  favor  of  per- 
sons or  corporations  who  may  become  the 
owners  of  the  property  to  which  the  exemp- 
tion applies,  even  though  the  appellant  cor- 
poration should  be  dissolved  by  a  decree  de- 
claring the  forfeiture  of  its  charter.  The  ex- 
istence of  this  right  enhances  the  value  of 
the  property  to  which  it  applies.  Sharehold- 
era  and  creditors  must  be  presumed  to  have 
dealt  with  the  corporation  on  the  faith  of  the 
contract  which  gave  the  exemption,  and  it 
cannot  be  taken  away  by  legislation,  by  disso- 
lution of  the  corporation,  or  in  any  otiier 
manner  not  suflScient  to  pass  title  to  any  other 
property  from  one  person  to  another.  The 
right  to  exemption  from  taxation  is  secured 
by  the  same  guaranty  wbicli  secures  titles  to 
those  owning  lands  granted  under  the  act, 
and,  though  tlie  corporation  may  be  dissolved, 
will  continue  to  exist  in  favor  of  persons 
owning  the  property  to  which  the  immunity 
applies.  Lawful  dissolution  of  a  corporation 
will  destroy  all  its  corporate  franchises  or 
privileges  vested  by  the  act  of  incorporation; 
but,  if  it  holds  rights,  privileges,  and  fran- 
chises having  the  nature  of  property,  secured 
by  contract  based  on  valuable  consideration, 
these  will  survive  the  dissolution  of  the  cor- 
ponition,  for  the  benefit  of  those  who  may 
have  right  to  or  just  claim  upon  its  assets. 
The  coErt  below  erred  in  adjudging  a  for* 
feiture  of  appellant's  immunity  from  taxa- 
tion; and  in  so  far  its  judgment  will  be  re- 
versed, and  BO  much  of  the  action  as  sought 
such  relief  will  be  dismissed,  as  ought  to  have 
been  done  by  the  court  below,  on  demurrer. 
It  is  so  orderied.. 


Fkrris  e.  Eebibi^b  et  ah 

{Supreme  Court  of  Texag.    Dec.  10, 1889.) 
Tixinoir— Fbopebtt  Sobjkct  to— Assesbhbmt. 

1.  An  assessment  is  not  invalidated  by  the 
fact  that  tbe  property  was  added  by  the  assessor  to 
the  inventory  of  the  tax-paver's  estate  at  the  di- 
rection of  tbe  board  of  equalization. 

3.  Acta  of  two  members  of  a  board  of  eonallzs- 
tion  are  valid,  without  co  operation  of  the  third. 

8.  Credits  are  taxable  at  the  place  of  residence 
of  the  owner,  and  not  at  the  place  where  they  may 
be  deposited. 

Appeal  from  district  court,  Ellis  county; 
AnsoN  Raiket,  Judge. 

A.  A.  Ketnble  and  /.  W  Ferris,  for  appel- 
lant.    Grace  <t  Templeton,  for  appellees. 
v.l28.w.no.2»— 44 


Henkt,  J.  This  is  a  suit  brought  by  ap- 
pellant,  to  enjoin  the  collection  of  S75  taxes 
by  the  city  collector  of  Waxahachie,  under  a 
levy  and  sale,  which  sum  is  claimed  to  have 
been  legally  assessed  against  appellant.  The 
petition  avers  that  the  plaintiff  is  a  non-resi- 
dent of  tbe  city,  and  that  the  said  sum  of  875 
is  for  taxes  on  the  credits  of  plaintiff,  which 
were  non-taxable  within  the  city,  and  that  it 
was  otherwise  illegally  assQsqed  against  him. 
A  preliminary  injunction  was  onlered,  and 
the  sale  enjoined.  On  the  final  hearing  by 
the  court,  without  a  jury,  judgment  was  ren> 
dered  against  the  plaintiff,  and  the  injunc- 
tion dissolved,  to  which  plaintiff  excepted, 
and  now  prosecutes  this  appeal.  An  inven- 
tory of  all  property,  real  and  personal,  owned 
and  held  by  appellant  in  the  city  on  January 
1,  1888,  was  made  out  by  him  under  oath, 
and  was  agreed  upon,  and  accepted  by  the  a»- 
sessor.  Afterwards,  Dechman  and  Pickett, 
acting  as  a  board  of  equalization,  directed 
said  assessor  to  add  to  said  inventory  an  item 
of  credits,  valued  at  810,000,  which  he  did; 
and  upon  the  margin  of  appellant's  inventory 
he  made  the  following  entry,  viz.:  "This 
amount  of  ten  thousand  dollars  credits  is  put 
upon  this  inventory  by  order  of  A.  M.  Dech- 
man and  C.  D.  Pickett,  of  the  board  of  equal- 
ization, made  June  26th,  '88."  Appellant 
is  a  non-resident  of  the  city  of  Waxaliachie, 
and  has  been  ever  since  1880.  His  residence 
is  just  outside  the  city  limits  in  Ellis  county. 
He  is  and  was  a  practicing  attorney  at  law, 
and  has  been  for  many  years,  keeping  his  of- 
fice in  the  city,  which  is  his  principal  place 
of  business.  The  item  of  credits  here  in 
question,  valued  at  $10,000,  consisted  of 
notes  against  different  persons,  who  were  al- 
most entirely  non-residents  of  the  city.  They 
were  taken,  part  for  money  loaned,  part  for 
sales  of  real  estate,  and  some  for  attorney's 
fees.  Some  were  real-estate  notes,  discount- 
ed. They  were  taken  payable  to  his  order  at 
the  bank  pf  Waxahachie,  using  the  printed 
forms  of  the  bank;  and  they  were  unindorsed 
by  appellant.  He  did  not  do  a  general  loan- 
ing business,  but  kept  an  account  in  the 
bank,  and  made  loans  only  as  he  had  the 
means  to  spare.  He  kept  his  said  notes  in  a 
portfolio,  with  other  papers,  in  the  l)ank 
vault,  for  protection  against  fire.  No  one 
was  permitted  to  go  to  his  papers  but  himself. 
Occasionally,  he  took  said  cmiits  to  his  resi- 
dence, and  kept  them  there  for  a  day  or  two; 
and  he  sometimes,  though  rarely,  transacted 
business  at  his  residence. 

The  first  error  assigned  is  that  "the  court 
erred  in  holding  that  it  is  immaterial  that  the 
assessor  was  induced  to  list  tbe  item  of  cred- 
its by  order  of  the  board  of  equalization,  and, 
in  effect,  holding  that  the  assessment  of  tbe 
same  was  legally  made."  Admitting  that 
the  board  of  equalisation  had  no  authority  to 
add  additional  items  of  property  to  the  in- 
ventory,  we  think  that  the  court  correctly 
held  the  assessment  not  invalid  for  that  rea- 
son. When  the  property  was  listed  by  the 
assessor,  it  was  valid,  and  became  his  own. 
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witboat  regard  to  the  fact  that  he  listed  it  by 
direction  of  the  board.  Nor  do  we  thinic 
that  the  court  erred  in  holding  that  the  acts  of 
two  members  of  the  board  of  equalization 
were  valid  when  they  acted  without  the  co- 
operation of  a  third  member.  Cooley  t. 
O'Connor,  12  Wall.  398.    ' 

It  is  further  urged  that,  appellant  being  a 
non-resident  of  the  city,  credits  owned  by 
him  were  not  tameable  by  authority  of  the  city. 
The  rnle  is  stated  to  be.  in  Cooley  on  Taxa- 
tion: "A  tax  assessed  against  the  person  for 
personal  estate  is  to  be  assessed  to  him  at  the 
place  of  bis  residence,  because,  in  contempla- 
tion of  law,  his  movable  property  accom- 
panies him  wherever  he  goes.  This  is  the 
general  rule,  though,  as  has  been  shown  else- 
where, tangible  personal  property  may  be 
taxed  where  it  is,  irrespective  of  ownership, 
if  the  statute  shall  so  provide. "  Page  269. 
In  Destyon  Taxation,  the  rule  is  stated  to  be: 
"Property  in  notes  must  be  [taxed]  at  the 
place  where  the  owner  resides,  and  not  at  the 
place  of  deposit  of  the  evidences  of  debt." 
Page  66.  The  supreme  court  of  Iowa  de- 
cided, in  the  case  of  Barber  v.  Farr,  54  Iowa, 
58.  6  N.  W.  Rep.  134,  that  "moneys  and  cred- 
its were  assessable  and  taxable  at  the  place 
of  his  [the  owner's]  residence.  An  assess- 
ment atany  other  place  was  illegal  and  void." 
In  the  case  of  Smith  v.  Bettger,  the  supreme 
court  of  Indiana  decided — First,  that  all 
debts,  of  every  kind  and  nature,  due  to  per- 
sons having  a  domicile  in  the  state  of  Indi- 
ana, are  taxable  to  the  creditor  where  such 
creditor  has  his  domicile;  second,  that  all 
debts,  of  every  kind  and  nature,  due  from 
persons  having  a  domicile  in  Indiana  to  per- 
sons not  having  a  domicile  in  Indiana,  unless 
in  the  hands  of  an  agent  doing  business  in 
said  state,  from  which  said  debts  have  sprung, 
have  no  situs  in  the  state  of  Indiana,  and  are 
not  taxable  there.  68  Ind.  254.  City  Council 
of  Augusta  v.  Dunbar,  50  Ga.  387;  Hunter 
V.  Board,  88  Iowa,  376;  People  v.Wharten- 
by,  38  Cal.  461;  State  Tax  on  Foreign-Held 
Bonds,  15  Wall.  300.  In  Illinois,  it  has  been 
decided  that  "if  the  owner  is  absent,  but  the 
credits  are  in  fact  here,  in  the  hands  of  an 
agent,  for  renewal  or  collection,  with  the 
view  of  reloaningthe  money  by  the  agent,  as 
a  permanent  business,  they  have  a  situs  here 
for  the  purpose  of  taxation."  Goldgart  T. 
People.  106  111.  28.  See  Finch  v.  York  Co., 
19  Neb.  50,  26  N.  W.  Kep.  689.  Article 
4676  of  our  Revised  Statutes,  having  refer- 
ence to  state  and  county  taxes,  provides  that 
"all  property,  real  and  personal,  except  such 
as  is  required  to  be  listed  and  assessed  other- 
wise, shall  be  listed  and  assessed  in  the  coun- 
ty where  it  is  situated."  Article  4671,  relat- 
ing to  the  same  subject,  makes  personal  prop- 
erty include  "all  goods,  chattels,  and  effects, 
anii  ail  moneys,  credits,  bonds,  and  other  ev- 
idences of  debt  owned  by  citizens  of  the  state, 
whether  the  same  l)e  in  or  out  of  the  state." 
The  property  subject  to  taxation  by  town  and 
city  corporations  is  defined  in  article  425  of 
our  Revised  Statutes  to  be  "all  real  and  per- 


sonal estate  and  property  in  the  city  not  ex- 
empt from  taxation  by  the  -constitution  and 
laws  of  the  stata" 

From  the  authorities  quoted,  we  conclude 
that  the  following  rules  are  in  force  in  this 
state,  with  regard  to  residents  of  this  state: 
First,  personal  property,  except  where  it  is 
otherwise  provided,  is  situated  where  its 
owner  resides,  and  is  taxable  only  there;  see- 
ond,  tangible  personal  property,  situated  in 
any  town  or  city  of  this  state,  is  snbject  to 
taxation  at  the  place  where  it  Is  situated; 
third,  intangible  personal  property,  such  as 
credits,  are  taxable  only  at  the  place  of  resi- 
dence of  the  owner,  without  regard  to  where 
they  are  kept  or  deposited,  and  equally  with- 
out regard  to  how  they  were  earned,  or  to 
the  place  of  residence  of  the  debtor.  We  thi  nk 
the  court  erred  in  rendering  judgment  for  the 
defendant.  It  is  ordered  that  the  judgment 
of  the  district  court  be  reversed,  and  judgment 
here  rendered  in  favor  of  plalntifT,  for  the 
perpetuation  of  the  writ  of  injunction,  and 
for  all  costs  of  this  court,  and  of  the  court 
below. 


East  Line  &  Red  River  B.  Co.  v.  State 
ex  rel.  Hogq. 

(Supreme  Court  of  Texas.    Deo.  17,  1889.) 

RAII.BOAO    COHPAXIES— tiAUt  iiKS  CSOXSOUDATIOS 

— ^FOEFEITURE  OF  FrASOBIBS. 

1.  The  faotthat  a  railroad  company,  empowered 
by  its  charter  "to  join  stock  or  consolidate  with 
any  other  railway  company  running  in  the  same 
general  direction, "  is  forbidden  to  "  rent,  sell,  lease, 
or  consolidate  with  any  parallel  or  competing  rail- 
road, "  does  not  impliedly  authorize  it  to  sell  its 
road  and  franchises  to  a  company  whose  road, 
though  not  a  parallel  or  competing  line,  does  not 
run  In  th«  same  general  direcaon. 

8.  A  railway  company  authorized  **  to  purchase, 
sell,  lease,  join  stocks,  unite,  or  consolidate  with 
any  connecting  railroad  company "  has  no  power 
to  purchase  a  road  which  does  not  connect  with 
that  the  company  is  authorized  to  construct, 
though  it  may  nave  built  or  purchased  a  line  cod- 
nectiDg  therewith. 

8.  A  railroad,  by  its  relations  to  other  roads, 
may  be  a  competing  line  with  a  road  with  which  it 
is  not  parallel,  and  does  not  connect,  within  the 
meaning  of  an  act  forbidding  It  to  consolidate  with 
a  competing  road. 

4.  Under  Const.  Tex.  art.  10,  {  8,  providing 
that  no  railroad  company  in  existence  at  its  adop- 
tion "shall  have  the  benefit  of  any  future  legisla- 
tion, except  on  condition  of  complete  acceptance  of 
all  the  provisions  of  this  constitution, "  an  admis- 
sion by  a  company  in  pleading,  that  it  is  subject  to 
the  general  laws  and  constitution  now  in  force,  is 
an  admission  of  the  acceptance  of  the  benefits  of 
subsequent  legislation,  such  as  subjects  it  to  the 
proviedon  (article  10,  %  6)  forbidding  a  sale  to  a 
railroad  company  organized  In  another  state. 

5.  As  Rev.  St.  Tex.  art  3d(S,  makes  it  the  duty 
of  the  attorney  general,  unless  otherwise  express- 
ly directed  by  law,  to  seek  the  forfeiture  of  the 
charter  of  a  corporation  which  has,  by  any  act  or 
omission,  misuser  or  non-user,  forfeited  VSa  same, 
the  right  of  the  state  to  demand  a  f  orf  eitaro  of  the 
charter  of  a  railroad  company  which  has  sold  lis 
road  and  franchises  to  a  foreign  company  in  vio- 
lation of  the  constitution,  failed  to  keep  up  its  or- 
ganization, and  allowed  its  road  to  become  unsafe, 
is  not  waived  by  the  provisions  of  Sayles,  Civil  St. 
Tex.  art.  4^7a,  %  2,  which  provides  for  quo  war- 
ranto  against  a  corporation  carrying  on  business  in 
violation  of  Const.  Tex.  art.  10,  %%  5,  6,  (forbidding 
sale  to  or  consolidation  with  a  oompeUng  or  foreign 
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oompaDy,)  to  enforce  the  penalties  therefor,  and 
an  injunction  against  futute  violation,  and  appoint- 
ment of  a  receiver. 

6.  Acta  Tez.  1887,  p.  120,  i  S,  providing  for  the 
appointment  of  a  reoenrer  where  a  corporation  has 
Men  dissolved  or  liks  forfeited  its  corporate  rights, 
is  not  unconstitutional,  and  the  stockholders  and 
Uenholders  need  not  be  before  the  oourt. 

Appeal  from  district  court,  Travis  county; 
W.  M.  Key,  Judge. 

Baker,  Botts  <&  Baker,  and  Fisher  A 
Townes,  for  appellant.  /.  8.  Hogg,  Atty. 
Gen.,  for  appellee. 

Stayton,  C.  J.  This  is  a  51*0  warranto 
proceeding  by  the  state,  upon  the  relation  of 
tiie  attorney  general,  seeliing  a  forfeiture  of 
the  charter  lights  and  franchises  of  the  re- 
spondent, upon  the  following  alleged  grounds : 
(1)  Permitting  its  road-bed,  rolling  stock, 
and  general  equipments  to  so  get  out  of  re- 
pair as  to  retard  travel  and  commerce,  and  to 
render  tbe  transportation  of  passengers  over 
its  road  hazardous,  dangerous,  and  extreme- 
ly uncomfortable:  thereby  rendering  itself  un- 
able to  perform  its  duties  to  the  public,  or  to 
carry  out  its  objects  and  purposes  of  its  crea- 
tion. (2)  Failure  to  keep  a  public  office  in 
the  state,  and  on  the  line  of  its  road,  and  the 
removal  of  the  same  beyond  the  limits  of  the 
state.  (3)  Fail  ure  of  its  stockholders  and  di- 
rectors to  hold  annual  meetings  on  the  line 
of  its  road  for  more  than  Ave  years.  (4) 
The  sale  of  all  its  franchises,  rights,  and 
privileges,  together  with  all  its  stock,  road- 
bed, buildings,  depots,  tools,  bonds,  grants, 
and  other  property,  to  the  Missouri,  Kansas 
ft  Texas  Railway  Company,  a  railroad  cor- 
poration chartered  under  the  laws  of  Kansas, 
and  controlling  nnd  operating  a  competing 
and  parallel  line  of  railway.  (5)  That  the 
president,  managers,  superintendent,  and 
other  officers  and  employes  of  said  parallel 
and  competing  line  of  railway  are  in  control 
of,  manage,  and  operate  respondent's  rail- 
way and  corporate  affairs  exclusively  at  and 
from  the  state  of  Missouri,  in  violation  of 
the  laws  and  constitution  of  this  state;  and 
that  under  said  foreign  and  unlawful  man- 
agement its  franchises  have  been  so  abused 
as  to  bankrupt  and  render  insolvent  respond- 
ent's railway.  (6)  That  its  bonds  and  stocks 
have  been  Increased  far  beyond  the  value  of 
its  entire  corporate  property  and  franchises, 
and  not  for  money  paid,  but  to  increase  the 
burdens  of  said  railway,  and  to  form  an  ex- 
cuse for  heavier  and  more  unreasonable 
charges  on  freight  and  passenger  tratBc.  (7) 
That  it  has  entered  into  a  contract  and  con- 
spiracy with  other  railway  companies  for  the 
purpose  of  stifling  and  preventing  competi- 
tion in  passenger  and  freight  rates;  that  in- 
stead of  exercising  its  own  franchises,  and 
regulating  and  fixing  its  own  tolls  of  pas- 
senger and  freight  traffic,  and  time-tables, 
and  regulations  of  its  trains,  over  its  own 
line,  it  has  by  the  contract,  sale,  and  com- 
bination left  all  such  matters  to  the  control 
of  the  other  railways,  and  to  an  organization 
known  as  the  "International  Traffic  Associa- 


tion." (8)  That,  by  said  sale  of  all  its  prop- 
erty and  franchises,  respondent  has  commit- 
ted self-destruction,  violated  its  public  duty 
to  maintain  and  operate  its  road,  suspended 
the  exercise  of  its  franchises  as  a  railroad 
company,  and  wholly  rendered  itself  unable 
to  resume  its  obligations  or  to  perform  its 
duties  to  the  public. 

The  respondent  filed  a  general  demurrer  to 
the  state's  bill,  and  especially  excepted  to 
each  of  the  averments  therein,  which,  on 
preliminary  hearing,  was  overruled,  upon  the 
ground  that  while  some  of  these  allegations, 
considered  separately,  might  not  justify  a 
I  forfeiture,  yet  there  were  good  grounds  for  a 
1  forfeiture  stated,  especially  those  concerning 
I  the  run-down  and  bad  condition  of  the  road, 
and  the  sale  of  franchises,  and,  in  determin- 
ing whether  or  not  the  judgment  sought 
should  be  rendered,  all  the  charges  in  the  bill 
should,  upon  the  question  of  intent,  be  in- 
quired into.  The  respondent  also  filed  a  gen- 
eral denial,  but  admitted  the  anle  of  its  prop- 
erties and  franchises  to  the  Missouri,  Kansas 
ft  Texas  Itailway  Company,  reserving  its 
right  to  remain  a  corporation;  and  claims 
that  said  sale  was  not  unlawful  It  also  ad- 
mits that  it  is  subject  to  the  constitution  and 
general  laws  of  the  state,  and  that  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  is 
chartered  and  organized  under  the  laws  of  tbe 
states  of  Kansas  and  Missouri.  Tbe  cause 
was  tried  without  a  jury. 

Respondent  is  a  railway  corporation  char- 
tered, organized,  and  acting  under  and  by 
virtue  of  the  special  laws  passed  by  the  legis- 
lature of  the  state  on  the  22d  day  of  March,  A. 
D.  1871,  and  amendments  thereof  passed,  re- 
spectively. May  17,  A.  D.  1873,  and  March 
6,  A.  D.  1875.  authorizing  it  to  construct, 
own,  and  maintain  a  line  of  railway,  with 
either  a  single  or  double  track,  from  the  city 
of  Jefferson,  in  Marion  county,  to  the  town 
of  Greenville,  in  Hunt  county,  via  Mt.  Pleas- 
ant, in  Titus  county,  and  Sulphur  Springs, 
in  Hopkins  county;  thence,  in  a  westwardly 
or  north-westwardly  direction,  to  the  western 
limits  of  the  state.  Tbeduration  of  the  char- 
ter is  fixed  at  60  years  from  the  date  of  tbe 
completion  of  the  railroad;  and  it  further 
provides  that  the  company  shall  be  entitled 
to  16  sections,  of  640  acres  each,  of  land  for 
each  mile  of  road  completed.  The  act  of 
March  22, 1871,  contained  the  following  pro< 
vision:  "Said  company  is  authorized,  and 
the  right  is  hereby  granted  them,  to  cross  or 
connect  with  any  other  railway,  to  join  stocks 
or  consolidate  with  any  other  railway  com- 
{lany,  running  in  tlie  same  general  direction. " 
And  the  act  of  May  17,  1873,  the  following: 
"  That  the  state  reserves  the  right  to  regu- 
late, by  general  law,  the  rates,  *  *  * 
as  well  as  tne  management  and  control,  of 
said  railroad,  its  oQicers  and  employes,"  etc. 
"That  said  company  shall  not  have  the 
right  to  rent,  sell,  lease,  or  consolidate  with 
any  parallel  or  competing  railroad  in  this 
state."  Appellant  S()ecially  pleaded  the  acts 
from   which   the  foregoing  quotations  are 
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made,  and  no  other.  The  right  to  grants 
of  land  was  given  by  the  act  last  named, 
which  authorized  the  construction  of  a  single 
or  doable  track,  of  the  gauge  of  four  feet 
eight  and  one-half  Inches;  but  bj  act  of 
March  6,  1875,  the  company  was  authorized 
to  adopt  any  gauge,  not  less  than  tliree  feet. 
The  only  law  of  this  state  having  special  re- 
lation to  the  MiRsourl,  Kansas  &  Texas  llail- 
way  Company,  brought  to  the  attention  of  the 
court  below  or  this  court,  is  the  act  of  Au- 
gust 2, 1870,  which  contains  the  following  pro- 
visions: "The  Missouri,  Kansas  &  Texas 
Railway  Company,  a  corporation  authorized 
by  congress,  •  *  •  shall  have  the  right 
to  extend  its  railroad,  with  its  present  gauge, 
together  with  its  telegraph  lines,  from  some 
convenient  point  on  Red  river,  between  Pres- 
ton and  Doaksville,  where  its  road  shall  cross 
from  the  Indian  Territory,  into  and  through 
the  state  of  Texas,  in  the  general  direction 
of  Waco  and  Austin,  to  the  Rio  Grande, 
with  a  view  of  extending  the  same  to  Ca- 
margo  and  the  city  of  Mexico;  and  also  the 
right  to  construct  a  branch  road  from  a  point 
at  or  near  its  crossing  of  Red  river,  west- 
wardly."  etc.  "That  the  said  company,  in 
constructing,  extending,  and  operHting  its 
railroad  and  branches,  shall  have  and  exer- 
cise, and  aire  hereby  vested  with,  all  the 
rights,  powers,  privileges,  and  immunities 
granted  by  its  acts  of  incorporation  and 
amendments  thereto,  so  far  as  tlie  same  may 
be  applicable  to  this  state,  and  not  inconsist- 
ent with  tlie  constitution  thereof,"  etc. 
"That  the  said  company  shall  have  the  right 
to  purchase,  sell,  lease,  join  stocks,  unite,  or 
consolidate  witli  any  connecting  railroad  com- 
pany," etc. 

The  court  below  made  findings  of  fact, 
which  are  sustained  by  the  evidence,  and  we 
do  not  understand  appellant  seriously  to  con- 
trovert tlieir  general  correctness.  These,  so 
far  as  necessary  to  a  correct  understanding 
of  the  case,  will  be  here  given: 

"(2)  That,  as  such  railway  company,  re- 
spondent constructed  and  built  a  narrow- 
gauge  railroad  from  said  city  of  Jefferson, 
via  Greenville,  in  Hunt  county,  to  McKinney, 
in  Collin  county,  Tex.,  a  distance  of  one  hun- 
dred and  fifty-five  miles,  and  received  from 
the  state  for  so  doing  land  certificates  at  the 
rate  of  sixteen  sections  (640  acres  each)  per 
mile. 

"(8)  That  on  the  28th  day  of  November. 
1881,  respondent  sold  and  delivered  all  its 
corporate  franchises,  rights,  and  privileges, 
together  with  all  its  stock,  road-bed,  build- 
ings, depots,  rolling  stock,  engines,  tools, 
etc.,  to  the  Missouri,  Kansas  &  Texas  Rail- 
way Company,  a  corporation  chartered  un- 
der the  laws  of  Kansas  and  Missouri.  That 
by  said  sale  and  ttie  deed  of  conveyance 
respondent  reserved  the  right  to  be  and 
remain  a  corporation  until  such  time  as 
might  be  agreed  upon  for  its  dissolution,  and 
provided  tlttt  its  power  to  carry  out  its  con- 
tracts should  remain  unimpaired;  and  it  ob- 
ligated the  said  Missouri,  Kansas  &  Texas 


Railway  Company  to  fulfill  all  of  respond- 
ent's charter  obligations  to  the  state,  and  to 
the  public;  and  the  conveyance  contains  ttiis 
recital:  •  The  object  and  intent  of  this  con- 
tract, conveyance,  and  agreement  being  to  do 
merge  the  rights,  powers,  and  privileges  of 
the  party  of  the  first  part  into  the  party  of 
the  second  part,  under  Its  own  charter,  cor- 
porate name,  and  organization,  that  it  shall, 
without  impairing  any  existing  right,  exer- 
cise, in  addition  thereto,  all  powers,  rights, 
privileges,  and  franchises,  and  own  and  con- 
trol all  properties,  that  the  party  of  the  first 
part  now  exercises,  owns,  or  by  its  charterer 
the  laws  it  has  the  right  to  exercise,  own,  or 
control.'"  The  last  quotation  is  from  the 
contract  between  the  two  corporations. 

"(5)  It  is  shown  that  a  majority  in  interest 
of  the  stockholders  of  both  respondent  and 
the  Missouri,  Kansas  &  Texas  Itailway  Com- 
pany, in  proper  form,  consented  to,  author- 
ized, and  approved  the  aforesaid  sale. 

"  (6)  In  accordance  with  said  act  of  the  legis 
lature  of  August  22, 1870,  the  Missouri,  E^in- 
sas  &  Texas  Railway  Company  constructed  its 
road  across  Red  river  into  Texas,  in  a  south- 
ward direction,  and  in  the  general  direction  of 
Waco  and  Austin,  via  Denison,  Whitesboro, 
Fort  Worth,  and  to  the  city  of  Waco ;  thence, 
in  the  general  direction  of  the  city  of  Austin, 
soutliward  to  Taylor,  in  Williamson  county, 
and  a  branch  road  from  Whitesboro  west 
to  Henrietta,  Tex.  At  the  time  of  the 
aforesaid  sale  from  respondent  to  it,  said 
Missouri,  Kansas  &  Texas  Railway  Company 
was  operating  a  railroad  from  Denison  to 
Greenville,  and  extending  thence,  in  a  south- 
easterly direction,  to  Mineola,  where  it  con- 
nects with  the  International  &  Great  North- 
ern Railroad  and  the  Texas  ft  Pacific  liail- 
road.  With  the  former  it  makes  a  continu- 
ous line  to  Galveston.  From  Denison,  the 
Missouri,  Kansas  ft  Texas  runs  north  to  Se- 
dalla.  Mo.,  where  it  forms  connection  with 
other  lines  leading  to  St.  Louis.  The  East 
Line  ft  Red  River  Railroad,  at  time  of  said 
sale,  connected  with  water  transportation  to 
New  Orleans,  and  with  the  Texas  ft  Pacific 
Railroad,  running,  with  its  connecting  lines, 
to  St.  Louis,  at  Jefferson.  The  Houston  ft 
Texas  Central  Railroad  runs  from  Dallas 
north  to  Denison,  via  McKinney,  and  was  su 
running  at  the  time  of  said  sale  and  consol- 
idation, and  It  extended  south  to  Houston, 
crossing  the  Cotton  Belt  Railroad  at  Gorsi- 
cana.  and  the  International  ft  Great  Northern 
Railroad  at  Heame. 

"(7)  The  Missouri,  Kansas  &  Texas  Bail- 
road,  as  constructed  and  operated  from  Den- 
ison, via  Whitesboro,  Forth  Worth,  and  Wa- 
co, to  Taylor,  runs  practically  north  and 
south,  and  the  East  Line  ft  Bed  River  Rail- 
road, from  Jefferson,  runs  a  little  north  of 
west  to  McKinney.  The  branch  of  the  Mis- 
souri, Kansas  ft  Texas  from  Denison  to 
Mineola,  via  Greenville,  runs  in  a  south-east 
direction,  but  not  parallel  with  the  East  Line 
ft  Red  River  road,  and  not  in  the  same  gen- 
eral direction.    Greenville  and  Mineola  are 
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east  of  south  from  Denison,  in  the  direction 
of  the  Sabine  river,  and  not  in  the  direction 
of  the  Rio  Grande. 

"(8)  The  East  Line  &  Red  River  road 
crosses  the  Denison  &  Mineola  branch  of  the 
Missouri,  Kansas  &  Texas  at  Gret^nville,  and 
did  so  when  said  sale  was  made,  but  it  does 
not,  and  never  has,  reached  or  connected 
with  the  main  line  of  said  road  from  Denison 
to  Taylor,  via  Fort  Worth  and  Waco, — Mc- 
Kinney,  the  western  terminus  of  the  East 
Line  &  Red  River  road,  being  about  twenty- 
five  miles  east  of  said  main  line;  nor  do  the 
said  main  lines  of  the  Missouri.  Kansas  A 
Texas  Railroad  and  the  East  Line  &  Red 
River  run  in  the  same  general  direction. 

"(9)  That  since  the  time  of  said  sale  re- 
spondent has  failed  and  neglected  to  keep  and 
maintain  a  public  oflSce  in  this  state,  and  along 
the  line  of  its  road,  for  the  transaction  of  its 
business,  and  the  said  Missouri,  Kansas  & 
Texas  Railroad  Company  keeps  its  principal 
office  in  Sedalia,  state  of  Missouri.  That 
prior  tu  said  sale  respondent  kept  such  an  of- 
fice at  Jeffei-son,  Tex. 

"(10)  That  since  the  time  of  said  sale  the 
stockholders  and  directors  of  said  East  Line 
&  Red  River  Railroad  Company  have  not  in 
good  faith  held  annual  or  any  other  meetings 
at  any  place  on  the  line  of  said  road.  That 
nominally  the  stockholders  have  held  annnal 
meetings  and  elected  directors,  but  these 
meetings  were  not  held  for  the  purpose  of 
transacting  any  bust  ness  concerning  the  man- 
agement of  the  East  Line  &  Red  River  Rail- 
road by  respondent,  but  for  the  purpose  of 
technically  complying  with  the  law,  in  the 
interest  of  the  Missouri,  Kansas  &  Texas 
Railroad. 

"(11)  Since  the  time  of  said  sale  respond- 
ent bas  not  operated  or  controlled  any  portion 
of  its  railroad  from  Jefferson  to  McKinney, 
and  the  same  has  been  managed,  controlled, 
and  operated  by  the  Missouri,  Kansas  &  Tex- 
as Railroad,  and  the  Missouri  Faciflc  Railway 
Company,  and  no  officer  of  respondent,  elect- 
ed in  either  good  or  bad  faith,  resides  upon 
ibe  line  of  its  road,  and  no  such  officer  or  em- 
ploye, acting  in  good  faith  for  it,  has  taken 
any  interest  in  or  supervision  over  the  man- 
af^ement  of  said  road  since  said  sale  to  the 
Missouri,  Kainsas  &  Texas  Railway  Com- 
pany." • 

"(18)  That  since  said  sale,  and  while  op- 
erating and  controlling  the  East  Line  &  Red 
River  road,  the  Missouti,  Kansas  &  Texas 
Railway  Company  became  a  member  of  the 
International  Traffic  Association,  the  purpose 
of  which  was  to  make  uniform  rates  for  rail- 
way traffic,  and  to  prevent  competition  among 
and  between  its  members.  This  association 
was  recently  dissolved  at  New  Orleans, 
where,  I  presume,  its  bead-quarters  were. 
Respondent's  road  was  affected  by  and  in- 
cluded in  the  Missouri,  Kansas  &  Texas  Rail- 
way Company's  membership  of  said  associa- 
tion. 

"  ( 14)  Of  the  last  board  of  directors  so  nom- 
inally elected  for  respondent,  as  hereinbefore 


stated,  one  member  is  a  director  of  the  Mis* 
souri,  Kansas  &  Texas  Railway  Company,  an- 
other is  an  employe  of  said  company,  one  is 
a  local  treasurer  of,  and  two  are  attorneys 
for,  the  Missouri  PaciSc  Railway  system, 
which  includes  the  roads  of  the  Missouri, 
Kansas  &  Texas  in  Texas,  and  most  of  the 
others  are  either  officers,  directors,  or  em- 
ployes of  other  railroads. 

"(15)  There  is  evidence  that  prior  to  said 
sale  to  the  Missouri,  Kansas  &  Texas  Rail- 
road, and  while  respondent's  road  was  being 
constructed,  it  issued  stock  and  bonds  that 
were  not  for  money,  labor,  or  property  act- 
ually received  and  applied  to  the  purposes  for 
which  it  was  organized;  and  the  testimony 
indicates  that  the  bonded  indebtedness,  se- 
cured by  mortgage  on  respondent's  road,  has 
been  greatly  increased  since  then,  without  any 
corresponding  benetlt  to  this  road. 

"(15a)  Disregarding  their  connections 
with  other  railroads  and  lines  of  transporta- 
tion, the  East  Line  &  Red  River  and  the 
Missouri,  Kansas  &  Texas  Railroads  were 
not  competing  roads  when  said  sale  was  made. 
Considered  with  reference  to  such  connec- 
tions, they  were  competing  roads. 

"(16)  The  respondent's  road  was  con- 
structed from  Jefferson  to  Greenville,  reach- 
ing  the  latter  place  in  1880,  and  after  the 
aforesaid  sale  the  32  miles  of  the  road  from 
Greenville  to  McKinney,  which  was  under 
contract  at  the  time  of  the  sale,  was  com- 
pleted, reaching  McKinney  in  1881  or  early 
part  of  1882.  The  entire  line  was  construct- 
ed as  a  narrow-gauge  road,  using  ordinary 
narrow-gauge  rails. " 

The  court  then  gives  a  statement,  some- 
what in  detail,  as  to  the  hianner  of  construc- 
tion of  that  part  of  the  road  l>etween  Green- 
ville and  McKinney,  and  as  to  its  condition, 
and  upon  this  matter  concludes  as  follows: 
"This  road  passes  through  a  very  rich  and 
productive  country,  having  a  large  popula- 
tion tributary  to  it,  and  McKinney  and  Green- 
ville are  large  and  flourishing  interior  towns, 
and  Farmersville,  midway  between  them,  is 
a  town  of  about  2,500  inhabitants;  and  be- 
cause of  the  bad  condition  of  this  road,  as 
above  stated,  the  travel  on  it  is  very  little, 
and  the  public  are  put  to  great  inconvenience, 
persons  sometimes  having  to  go  from  Green- 
ville to  McKinney  by  way  of  Dallas  or  Deni- 
son, more  than  double  the  distance,  and  wit- 
nesses under  process  having  to  walk  from 
Farmersville  to  McKinney  to  attend  court. 
Wherefore  it  is  held  that  for  the  past  two 
years  the  condition  of  this  portion  of  respond- 
ent's road  has  been  such  as  to  very  considera- 
bly and  at  times  entirely  prevent  it  from  per- 
forming its  duties  to  the  public,  and  from 
carrying  out  tlie  objects  and  purposes  of  its 
creation." 

No  authority  whatever  is  shown  under 
which  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  can  lawfully  own  or  operate 
the  line  of  railway  from  Denison  to  Mineola, 
which  crosses  respondent's  line  at  Green- 
ville.   The  judgment  of  the  court  below  is 
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based  on  the  propositions:  (1)  That  the  at- 
tempted sale  of  the  railway  was  unlawful, 
and  that  since  its  date  respondent  has  failed 
to  exercise  the  franchise  conferred  upon  it  by 
its  charter;  (2)  that  the  condition  of  its  road 
has  not  been  such  as  to  enable  it  to  dis- 
charge to  the  public  the  duties  assumed. 

Tliat  respondent  undertootc,  on  November 
28,  1881,  to  convey  to  the  Missouri,  Kansas 
&  Texas  Railway  Company  all  its  property 
and  corporate  franchises,  of  every  character 
whatever,  necessary  to  the  conduct  of  tlie 
business  for  which  it  was  created,  except  the 
mere  franchise  to  be  a  corporation,  until  such 
time  as,  by  agreement  of  the  parties,  this 
might  be  taken  away  by  dissolution,  is  not ; 
denied;  but,  on  the  contrary,  it  is  claimed; 
that  this  Wits  done  in  the  lawful  exercise  of  | 
power  conferred  on  the  two  corporations.  To 
autliorlze  such  a  transaction,  it  most  appear 
that  the  one  corporation  iiad  power  to  sell  and 
the  other  to  buy.  Railway  v.  Rushing,  69  Tex. 
306,  6  S.  W.  Rep.  834.  Has  respondent  the 
power  to  sell  by  reason  of  anything  appearing 
in  its  charter,  or  by  reason  of  any  law  In  force 
in  the  state?  By  the  terms  of  its  cliarter, 
given  by  special  act  of  March  22,  1871,  re- 
spondent  was  empowered  "to  join  stocks  or 
consolidate  with  any  other  railway  company  | 
running  in  the  same  general  direction."  It 
was  authorized  by  its  charter  to  construct, 
own,  and  operate  a  railway  from  the  city  of 
.TefFerson  to  the  town  of  Greenville,  and 
thence  westwardly  and  north-westwardly,  to 
the  western  limits  of  this  state;  in  effect,  a 
road  across  the  northern  part  of  the  state 
whose  general  course  would  be  westward. 
In  view  of  this  fact,  as  the  power  given  was 
to  join  stocks  or  consolidate  with  a  railway 
company  running  in  the  same  general  direc- 
tion, the  only  fair  construction  to  be  given 
to  so  much  of  the  charter  is  tliat  it  was  there- 
by intended  to  confer  power  to  make  such  an 
association  with  another  railway  company 
having  a  road  whicli  might  constitute  a  pait 
of  the  line  of  railway  respondent  was  empow- 
ered to  construct,  own,  and  operate.  Tliat 
the  company  to  wliom  the  sale  was  maile 
owned,  or  could  own,  a  line  of  railway  run- 
ning in  the  same  general  direction,  cannot  be 
claimed;  but,  if  this  were  otherwise,  it  could 
not  well  be  held  that  the  power  conferred  on 
respondent  was  a  power  to  sell.  The  pro- 
hibition to  "rent,  sell,  lease,  or  consolidate 
with  any  parallel  or  competing  railroad  in 
this  state"  does  not  confer  a  power  to  sell  to 
another  railway  company  owning  a  road  not 
parallel  or  competing.  The  power  to  rent, 
sell,  or  lease  to  or  consolidate  with  another 
railway  company  does  not  exist  in  the  ab- 
sence of  legishition  permitting  these  things 
to  be  done,  and  it  cannot  be  implied  from  a 
prohibition  extending  only  to  parallel  or  com- 
peting roads.  We  further  concur  with  the 
court  below  in  the  holding  that  railways,  by 
reason  of  their  relations,  control,  or  man- 
agement of  other  lines  than  their  own,  may 
become,  within  the  meaning  of  the  law,  com- 
peting lines,  though  the  railways  owned  by 


them  may  not  in  fact  connect  Respondent 
had  not  power,  under  the  terms  of  its  char- 
ter or  any  other  law  in  force  in  this  state,  to 
sell  its  road  or  any  franchise  conferred  by  its 
charter.  The  Missouri,  Kansas  &  Texas 
Railway  Company  waa  as  clearly  witliout 
power  to  buy  the  road  owned  by  respondent 
as  was  it  to  sell.  It  was  given  power  "to 
purchase,  sell,  lease,  join  stocks,  unite,  or 
consolidate  with  any  connecting  railroail  com- 
pany;" but  in  determining  what,  within  the 
meaning  of  the  act,  was  to  be  deemed  a  "cod- 
necting  railroad,"  we  must  look  to  the  act 
through  which  alone  it  watf  empowered  to 
own  or  operate  a  railway  in  this  state.  It  is 
not  to  be  presumed  that  the  legislature  ever 
contemplated  that  this  corporation  would  as- 
sume, without  legislative  permission,  the 
right  to  construct,  own,  or  operate  a  railway 
within  the  limits  of  this  state  wlienever  it 
might  seem  advantageous  to  do  so.  The  act, 
doubtless,  was  pass^  at  the  solicitation  of 
the  corporation,  and  for  the  purpose  of  con- 
ferring on  it  the  power,  which  otherwise  it 
had  not,  to  construct,  own,  and  operate  a 
railway  whose  lines  were  fixed  by  the  act, 
and  with  reference  to  which  its  power  to 
"purchase,  sell,  lease,  join  stocks,  unite,  or 
consolidate  with  any  connecting  railroad 
company"  must  be  construed.  That  the 
Missouri,  Kansas  &  Texas  Railway  Company 
had  constructed,  or  could  construct,  a  rail- 
way, under  the  act  from  which  it  derives  all 
its  power  in  this  state  to  construct,  own,  or 
operate  a  railway,  which  connected  with  re- 
spondent's road  as  it  was  at  the  time  the  sale 
was  made,  cannot  be  claimed.  We  are  of 
opinion  tliat,  within  the  meaning  of  the  act, 
— the  source  of  all  the  power  that  corpora- 
tion has,  in  reference  to  matters  now  under 
consideration, — a  company  whose  road  did 
not  connect  with  that  which  that  corpora- 
tion, under  tlie  power  conferred  upon  it,  had 
constructed  or  purchased,  was  not  a  connect- 
ing railroad  company.  That  the  Missouri, 
Kansa!s  &  Texas  Hallway  Company  may  have 
operated  a  line  of  railway  from  Denison  to 
Mineola,  which  crossed  respondent's  roaJ  at 
Greenville,  cannot  affect  the  question,  for 
that  was  not  a  line  contemplated  by  the  act 
of  August  2,  1870.  If  it  had  been  shown 
that  the  line  from  Denison  to  Mineola  had 
been  built  or  puPchased  by  that  company,  the 
result  would  be  the  same;  for  the  act  does 
not  look  to  connections  made  through  roiids 
not  built  under  it,  though  they  may  have 
been  built  by  tliat  corporation,  nor  does  it 
look  to  connections  made  through  lines  which 
may  be  purchased  by  that  company  by  reason 
of  the  fact  that  they  connect  witli  the  road 
the  company  was  authorized  to  construct. 
Any  other  conclusion  would  lead  to  a  hokling 
that  by  extending  its  connections  that  cor- 
poration could  make,  through  such  connec- 
tions, every  road  In  the  state  one  connecting 
with  that  contemplated  by  the  legislature  at 
the  time  the  act  was  passed. 

So  stands  the  question,  if  we  look  only  to 
the  charter  of  respondent,  and  the  law  under 
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which  the  other  corporation  has  power  to 
construfA,  own,  and  operate  a  railway  in  this 
state.    It  seema,  however,  from  the  admis- 
sions in  the  answer  of  respondent,  ttiat  the 
power  of  the  one  corporation  to  buy,  and  of 
the  other  to  sell,  is  to  be  tested  by  the  laws  in 
force  in  this  state  at  the  time  of  the  trial; 
which  renders  it  necessary  to  consider  wheth- 
er the  laws  before  referred  to  conferred  such 
tights  as  might  not  be  taken  away  by  subse- 
quent  legislation  at  any  time   twfore  the 
powers    therein  given  were  exercised  and 
rights  thus  acquired.    The  first  two  para- 
graphs of  respondent's  answer  are  as  follows: 
"(1)  It  denies  especially  each  and  every  alle- 
gation in  said  petition  contained,  except  as 
hereinafter  admitted,  or  confessed  and  avoid- 
ed.   (2)  It  admits  its  incorporation  by  spe- 
cial law  of  the  state  legislature  of  Texas,  as 
mentioned  in  the  state's  bill,  except  that  of 
22d  March,  1873,  and  of  the  last-named  act 
defendant  requires  proof.    It  also  admits  that 
it  is  subject  to  such  special  laws  as  have  been 
enacted,  and  to  the  consiitutiou  and  general 
laws  of  the  state  now  in  force."    There  is 
nothing  in  the  answer  which  wittidraws  this, 
but  it  seeks  to  show,  if  the  acts  complained 
of  are  in  violation  of  the  constitution  and 
other  laws,  that  under  existing  laws  the  acts 
charged  against  it  do  not  authorize  a  forfeit- 
ure of  its  charter.    The  state  alleged  that  the 
company  was  subject  to  the  provisions  of  the 
constitution  and  general  laws  in  force  when 
the  proceeding  was  instituted,  and  the  admis- 
sion in  the  answer  must  be  deemed  an  admis- 
sion, if  this  were  necessary  to  give  full  appli- 
cation to  the  provisions  of  the  constitution, 
that  the  corporation  had  taken  benefit  of  leg- 
islation subsequent  to  its  adoption,  and,  in 
accordance  with  its  provisions,  thus  became 
subject  to  all  its  provisions.    Such  an  admis- 
sion rendered  it  unnecessary  for  the  state  to 
make  proof  as  to  the  reception  of  such  bene- 
fits.    Article  10,  §  5,  of  the  constitution,  pro- 
vides that  "no  railroad  or  other  corporation, 
or  the  lessees,  purchasers,  or  managers  of  any 
railroad  corporation,  shall  consolidate    the 
stock,  property,  or  franchises  of  such  corpo- 
ration with,  or  lease  or  purchase  the  works 
or  francliises  of,  or  in  any  way  control,  any 
railroad  coi'poration  owning  or  having  under 
its  control  a  parallel  or  competing  line;  nor 
shall  any  officer  of  such  railroad  corporation 
act  as  an  officer  of  any  other  railroad  corpo- 
ration  owning  or  having  the  control  of  a 
parallel  or  competing  line."     The  court  lie- 
low  found,  on  evidence  that  justified  it,  that 
respondent  and  the  corporation  to  whom  it 
sold  were  competing  lines.    The  constitution 
forbade  the  sale.    Since  the  sale,  the  road  of 
respondent  has  been  operated,  controlled,  and 
its  franchises    exercised  by  the  officers  of 
another  corporation  in  whose  selection  its 
stockholders  had  no  choice.    It  stripped  it- 
self of  all  property  necessary  to  enable  it  to 
discharge  its  duty  to  the  public,  and  to  this 
its  stockholders  consented  by  a  ratification  of 
a  contract  which  reserved  to  respondent  no 
other  right  or  franchise  than  "to  be  and  re- 


main a  corporation  until  such  time  as  may 
hereafter  be  agreed  upon  for  its  dissolution, 
[which]  shall  not  be  impaired  or  infringed  up- 
on by  anything  contained  In  this  contract." 
The  terms  of  the  contract  are  suggestive  of 
the  fact  that  both  corporations,  or  rather  their 
officers  and  stockholders,  were  conscious  that 
the  contract  l>etween  them  was  in  clear  ex- 
cess of  their  powers,  and  in  violation  of  the 
laws  of  this  state.  The  Missouri,  Kansas  & 
Texas  Railway  Company  is  a  corporation  or- 
ganized under  the  laws  of  another  state,  and 
respondent  held  its  corporate  existence  and 
was  organized  under  tlie  laws  of  this  state. 
Article  10,  §  6,  of  the  constitution,  provides 
that  "no  railroad  company  organized  under 
the  laws  of  this  state  shall  consolidate,  by 
private  or  judicial  sale,  or  otherwise,  with 
any  railroad  company  organized  under  the 
laws  of  any  other  state,  or  of  the  United 
States.  Section  8  of  same  article  provides 
that  "no  railroad  corporation,  in  existence  at 
the  time  of  the  adoption  of  this  constitution, 
shall  have  the  benefit  of  any  future  legisla- 
tion, except  on  condition  of  complete  accept- 
ance of  all  the  provisions  of  this  constitution 
applicable  to  railroads."  The  contract  in 
queslion  having  been  made  since  the  adop- 
tion of  the  constitution  now  in  force,  under 
the  admissions  in  the  answer,  it  must  be  held 
that  it  is  in  clear  violation  of  section  6,  lie- 
fore  quoted. 

In  view  of  the  facts  proved  to  be  true,  it 
must  l>e  held  that  respondent,  for  nearly 
seven  years  before  the  information  was  filed, 
had  ceased  to  exercise  its  corporate  franchises, 
had  parted  with  its  property  necessary  to  that 
end  as  far  as  it  could,  and  had  not  even  in 
good  faith  kept  up  its  corporate  organization; 
its  highest  oilicer  resident  at  or  attending  to 
the  business  at  its  principal  office  being  really 
but  a  claim  agent  for  the  purchasing  com- 
pany. In  addition  to  this,  as  found  by  the 
court  below,  the  road  had  been  so  far  per- 
mitted to  run  down  that  it  ceased  to  be  able 
to  carry  out  the  objects  and  purposes  for 
which  the  corporation  was  created.  Sufficient 
cause  was  shown  to  justify  a  forfeiture  of  re- 
spondent's charter,  if  we  look  only  to  com- 
mon-law grounds  for  such  action.  But  it  is 
contended  that  the  legislation  in  this  state 
shows  that  it  is  not  intended  such  a  penalty 
shall  l>e  imposed  for  such  neglects  of  duty  as 
are  evidenced  by  the  record  betore  us.  Ar- 
ticle 10,  g  3,  of  the  constitution,  provides 
that  railroad  companies  organized  under  the 
laws  of  this  state  shall  therein  maintain  a 
public  office  at  which  named  business  shall 
be  transacted;  that  the  directors  shall  hold 
within  this  state,  annually,  one  meeting,  and 
that  reports  shall  be  made  of  its  acts  and  do- 
ings to  the  governor  or  comptroller,  as  may 
t)e  prescribed  by  law;  and  that  "the  legisla- 
ture shall  pass  laws  enforcing,  by  suitable 
penalties,  the  provisions  of  this  section." 
For  failure  in  these  respects  the  legislature 
has  prescribed  penalties  other  than  the  disso- 
lution of  the  corporation.  2  Sayles,  Civil  St. 
arts.  4115a,  4250.    It  is  unnecessary,  how- 
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ever,  to  consider  in  this  case  whether  the  mere 
imposition  of  a  penalty  will  amount  to  a 
widver  of  the  right  of  the  state  todemand  a  for- 
feiture of  the  charter  of  a  corporation  for  long 
and  persistent  non-user  or  misuser  of  its  fran- 
chise ;  for  the  court  below  did  not  base  itsjudg- 
ment  on  the  failure  of  respondent  to  do  any 
act  for  the  doing  of  which  the  legislature  has 
imposed  a  lighter  penalty.  The  constitution 
and  statutes  of  this  state  contain  the  follow- 
ing provisions:  The  attorney  general  shall, 
"  whenever  suflBcient  cause  exists,  seek  a  ju- 
dicial forfeiture  of  such  charters,  unless  other- 
wise expressly  directed  by  law."    Const,  art. 

4,  §  22.  Unless  expressly  otherwise  directed 
by  law,  it  is  his  duty  to  seek  a  judicial  for- 
feiture of  the  charter  of  a  private  corporation 
which  lias,  by  non-performance  of  its  cluir- 
tered  conditions,  or  the  violations  of  itscbar^ 
ter,  or  by  any  act  or  omission,  misuser,  or 
non-user,  forfeited  its  charter,  or  any  rights 
thereunder,  lie  v.  St.  art.  2805.  "In  case 
any  corporation  does  or  omits  any  act  which 
amounts  to  a  surrender  or  a  forfeiture  of  its 
rights  and  privileges  as  a  corporation,  or  ex- 
ercises any  power  not  conferred  by  law,"  in- 
formation in  nature  otquo  wairanto  may  be 
filed.  Acts  1879,  p.  43.  The  Acta  of  1879 
contain  the  further  direction  that,  "in  case 
any  person  or  corporation  against  whom  any 
such  [information]  is  filed  shall  be  adjudged 
guilty,  as  charged  in  the  information,  the 
court  shall  give  judgment  of  ouster  against 
such  person  or  corporation  from  the  office  or 
franchise,  and  may  fine,"  etc.  The  second 
section  of  the  act  of  March  28, 1885,  provides 
that  "if,  upon  investigation,  the  attorney 
general  shall  find  that  there  is  reason  to  be- 
lieve, or  that  it  is  probable,  that  any  railway 
or  other  corporation  is  now  carrying  on  busi- 
ness within  this  state,  in  violation  of  sections 

5,  6,  art.  10,  of  the  constitution,  he  shall  at 
once  Institute  proceedings,  by  quo  warranto 
or  otherwise,  in  the  court  having  jurisdiction 
of  the  cause  or  causes,  against  any  corpora- 
tion violating  said  sections  and  article  of  the 
constitution,  and  to  enforce  the  penalties 
therefor. "  2  Sayles,  Civil  St.  art.  4247a,  8  2. 
The  fourth  section  of  the  act  is:  "If  itshall  be 
determined,  by  the  court  or  jury  trying  any 
cause  instituted  under  the  provisions  of  this 
act,  that  the  said  sections  and  article  of  the 
constitution  are  being  violated,  then  the  court 
shall  enter  such  decree  as  will  perpetually  en- 
join such  violation;  and,  to  the  end  of  carry- 
ing into  effect  such  constitutional  provisions, 
may  appoint  a  receiver  to  take  charge  of  the 
affairs  of  the  defendant  corporation,  until 
such  time  as  the  said  corporation  shall  be  re- 
organized, and  in  condition  to  be  operated, 
within  said  provisions  of  the  constitution." 
Id.  art.  4247a,  §  4. 

It  is  insisted  that  this  statute  is  applicable 
to  the  case  before  us,  and  that  the  only  relief 
which  can  be  given  under  it  is  an  injunction 
to  restrain  the  illegal  act  and  the  appoint- 
ment of  a  receiver.  To  say  the  least,  it  is 
very  doubtful  if  the  statute  Inst  referred  to 
has  any  application  to  the  case  before  us;  for 


it  refers  to  corporations  carrying  on  business 
in  this  state  in  violation  of  the  sections  of  the 
constitution  referred  to,  and  might  properly 
reach  the  case  of  the  Missouri,  Slansas  & 
Texas  Railway  Company,  which,  under  the 
findings,  is  carrying  on  a  business  in  this 
state  in  clear  violation  of  the  spirit,  if  not  the 
letter,  of  the  constitution.  The  courts  of 
this  state  would  have  no  power  to  declare  a 
forfeiture  of  the  charter  of  that  corporation 
granted  by  the  laws  of  the  slate  where  it  was 
created,  but  would  have  power  to  withdraw 
the  franchise  here  granted,  whenever  the 
facts  justified  it,  and,  by  injunction  or  other- 
wise, to  prevent  its  carrying  on  business  in 
this  state  in  violation  of  its  laws.  They 
would  also  have  power  to  place  property  con- 
trolled by  it,  and  situated  in  this  state,  in  the 
hands  of  a  receiver,  and  to  adjust  the  rights 
of  ^such  persons  as  might  be  shown  to  have 
valid  claims  against  it,  or  even  to  await  a 
valid  incorporation  in  this  state  by  those  in- 
terested in  property  acquired  by  it  in  any 
lawful  manner.  If,  however,  the  act  had  ap- 
plication to  respondent,  we  see  nothing  in  It 
which  evidences  an  intention,  on  the  part  of 
the  state,  to  waive  the  forfeiture  of  the  char- 
ter of  a  corporation  which  has  misused  its 
franchise,  or  has  failed  to  carry  out  the  pur- 
pose for  which  it  was  created.  That  re- 
spondent's abuse  of  its  franchise  is  evidenced 
by  an  act  violative  of  the  constitution,  and 
that  its  non-user  of  its  franchises  may  be  at- 
tributable to  that  act,  in  this  proceeding,  be- 
comes important  as  an  aggravating  fact  in- 
dicating the  willfulness  of  the  act;  but  still 
the  fact  remains  that  respondent  used  its 
powers  for  a  forbidden  purpose,  which  is  a 
misuser  of  its  franchise,  and  the  further  fact 
that  it  failed  for  a  long  time  to  exercise  its 
corporate  franchises  to  carry  out  the  pur- 
poses for  which  they  were  given,  such  abuse 
and  non-use  of  the  corporate  franchise  gives 
common-law  grounds  for  a  forfeiture  of  re- 
spondent's charter,  and  there  is  nothing  in 
the  statute  which  indicates  that  the  state  in- 
tended to  waive  its  right  to  a  forfeiture,  and 
the  court  below  correctly  so  held.  No  ques- 
tion was  made  in  the  trial  court  as  to  the 
necessity  to  join  the  purchasing  railway 
company  as  a  defendant;  but  had  there  t>eea 
we  do  not  see  that  it  was  a  necessary  party. 
The  last  assignment  of  error  is  that  "the 
court  erred  in  holding  that  it  had  authority 
to  appoint  a  receiver  to  take  charge  of  the 
property  and  effects  heretofore  belonging  to 
the  respondent,  but  which,  upon  its  dissolu- 
tion by  judgment  of  forfeiture,  at  once  go  to 
the  stockholders  of  the  concern,  subject  to 
the  rights  of  creditors,  especially  those  hold- 
ing liens  on  the  property;  said  stockholders 
or  ilenholders  not  being  before  the  court,  and 
not  having  been  impleaded  or  cited  in  this 
case,  so  much  of  the  act  of  July  9,  1879,  as 
directs  tberenderingof  such  judgment,  being 
contrary  to  the  constitution  of  the  United 
States,  and  of  this  state,  and  therefore  null 
and  void."  Statutes  in  force  in  this  state, 
regulating  the  appointment  of  receivers  in 
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such  cases,  provide  that,  "niwn  the  dissolu- 
tion   of    any  corporation    already    created, 

*  *    *    unless    a    receiver    is   appointed, 

•  *  *  the  president^nd  directore  or  man- 
agers *  *  *  shall  be  trustees  of  its  prop- 
erty." Rev.  St.  art  606.  Ctourt  "may  ap- 
point a  receiver  to  take  charge  of  the  affairs 
of  the  defendant  corporation  until  snch  time 
as  the  said  corporation  shaU  be  reorganized 
and  in  condition  to  be  operated . "  Acts  1885. 
p.  66,  g  4.  Receiver  may  be  appointed  in 
cases  where  a  corporation  has  been  Uissolvpd, 
or  is  insolvpnt,  or  on  imminent  danger  of  in- 
solvency, or  has  forfeited  its  corporate  rights. 
Acts  1887.  p.  120,  §  1,  subd.  8.  And  his  powers 
and  duties  are  therein  fully  deSned.  There  is 
nothing  in  this  legislation  violative  of  the 
light  of  any  person  or  corporation.  The 
property  will  go  into  the  hands  of  snch  per- 
son as  may  be  appointed  receiver,  subject  to 
•11  just  claims  to  it  or  upon  it,  and  these  may 
be  adjusted  in  accordance  with  the  well-set- 
tled rules  applicable  thereto.  There  is  no 
error  in  the  iadgment,  and  it  will  be  affirmed. 


Seuiam  «.  Orb  et  al. 

{Supreme  Court  of  Texas.    Dea  20, 1889.) 

Oakxhhirnt — IxTDmtKUT — Idbm  SoKAirs. 

1.  "Llndaley"  and  ■■Llndsey"  are  not  id«in 
tonnns,  and  a  fudgment  in  the  latter  name  in  gar- 
nistunent  proceedings  conducted  in  the  former 
oannotbe  sustained. 

3.  Wliere  third  persons  are  not  interested,  the 
absence  of  oltatioa  to  a  garnishee,  and  return  there- 
on, ia  not  fatal  to  the  judgment,  as  the  appearance 
may  have  been  voluntary. 

8.  Judgment  by  default  is  proper  against  a  gar- 
nishee who,  instead  of  answering  questions  pro- 
pounded In  the  commission,  makes  a  general  denial 
of  indebtedness;  and  It  is  not  necessary,  in  such 
case,  that  the  officer  should  certify  failure  to  an- 
swer as  required  by  Rev.  Rt.  Tex.  arts.  9U8, 204. 

Commissioners'  decision.  Error  from  dis- 
trict court,  Tarrant  county;  R.  E.  Beckhau, 
Judge. 

Writ  of  error  prosecuted  by  B.  G.  Selman. 
executor  of  R.  W.  Watson,  against  Orr  & 
Lindsey,  defendants  in  error. 

Hyde  Jenningt,  for  plaintiff  in  error.  IF. 
L.  Btubandt,  for  defendants  In  error. 

Coi.l.Alu>.  J  All  the  proceedings  for  gar- 
nishment in  this  case  were  in  the  name  of 
"Orr  &  Lindsley  v.  R.  W.  Watson,"  except 
the  judgment,  which  wils  for  Orr  &  Lindsey. 
We  do  not  think  Lindsley  and  Lindsey  are 
idem  tonatu,  consequently,  the  judgment 
cannot  stand.  Roberts  v.  State,  2  Tex.  App. 
4;  Wliart.  Crim.  £v.  (9th  Ed.)  §  96:  Shields 
T.  Hunt.  45  Tex.  425;  McRee  v.  Brown.  Id. 
503;  Faver  v.  Robinson.  46  Tex.  204. 

Watson  living  in  a  different  county  from 
the  one  in  which  the  writ  of  garnishment  is- 
sued, a  commission  issued  to  the  clerk  of  the 
district  court  of  the  county  of  his  residence 
in  the  usual  form,  and  was  returned  by  the 
clerk  as  follows:  "Orr  &  Lindsley  (No.  4044) 
v.  B.  P.  Hatcher.  Suit  in  district  court  of 
Tarrant  county.    In  obedience  to  the  attach- 


ed order,  I  caused  R.  W.  Watson  to  appear 
before  me  July  26th,  1887,  at  my  office  in 
Weston,  in  oberlience  to  the  order  to  take  his 
depositions  as  garnishee  in  the  above-entitled 
cause,  and  who.  after  being  by  me  duly 
sworn,  deposes  and  says  tliat  there  is  a  set- 
tlement to  be  made  between  himself  and  B. 
P.  Hatcher  before  he  can  tell  whether  he  is 
indebted  to  B.  P.  Hatcher  or  not,  and,  if  in- 
debted to  him,  how  much.  There  is  an  out- 
standing indebtedness  due  the  said  firm  of  R. 
W.  Watson,  in  which  the  said  B.  F.  Hatcher 
is  interested,  and  it  will  be  utterly  out  of  the 
question  to  make  a  correct  settlement  with 
said  Hatcher  until  those  outstanding  claims 
are  disposed  of  in  some  way  satisfactory  to 
the  parties  to  whom  they  are  owing.  R.  W. 
Watson.  The  foregoing  statemen  t  of  R.  W. 
Watson  was  by  me  reduced  to  writing  at  the 
time  and  place  aforesaid,  and  were  then  and 
tliere  sworn  to  and  subscribed  by  suiU  Watson. 
To  certify  whicli  I  hereunto  set  my  hand 
and  affix  my  seal  of  office,  in  the  town  of 
Weston,  Collin  county.  Texas,  this  26th  day 
of  July,  1887.  A.  T.  Robeetson,  [Seal,]  J. 
P.  Ex  officio  Notary  Public,  C.  C,  Texas." 
Plaintiffs  Orr  &  Lindsley  excepted  to  the  an- 
swer,and  the  court,on  motion,  gave  judgment 
by  default  against  the  garnishee  for  the  full 
amount  of  the  judgment  previously  rendered 
in  the  original  suit,  S7b6.35,  interest  and 
costs.  All  the  errors  assigned  by  plaintiff 
in  error  were  before  the  court  in  the  case  of 
Freeman  v.  Miller,  51  Tex.  444, — a  case  sim- 
ilar to  this  one  in  all  respects.  The  answer 
made  by  the  gamisliee  was  but  a  general 
denial  of  indebtedness;  and,  as  in  this  case 
there  was  no  pretense  of  answering  all  the 
questions,  the  return  and  certificate  of  the 
officer  executing  the  commission  were  sub- 
stantially as  in  this  case.  There  was  no  cita- 
tion to  the  garnishee  and  sheriff's  return, 
showing  service,  returned  with  the  commis- 
sion, and  there  was  no  certiHcato  of  the  offi- 
cer showing  failure  or  refusal  of  the  garnishee 
to  answer.  It  was  held  that  judgment  by 
default  was  properly  rendered.  The  court 
did  not  discuss  all  the  assignments  of  error; 
but  it  was  held  that  in  a  case  where  third 
persons  were  not  interested  the  appearance 
of  the  garnishee  might  be  voluntary,  and,  if 
he  did  so  appear  wittiout  process  and  answer, 
it  was  sufficient.  Tlie  law  then,  as  now,  re- 
quired the  officer  executing  the  commission 
to  certify  to  the  fact,  if  the  garnishee  failed  or 
refused  to  appear  and  answer.  Fasch.  Dig. 
art.  167;  Rev.  St.  arts.  203,  204.  The  court 
did  not  discuss  the  point  arising  from  the 
want  of  such  oertificato.  It  did  not  demand 
discussion.  The  answer  made  evidenced  the 
failure  to  answer  all  the  questions;  and  no 
certificate  was  needed,  except  to  show  what 
answer  was  made.  We  think  all  the  ques- 
tions raised  as  to  the  court's  authority,  in  tliis 
case,  to  enter  the  judgment  by  default  were 
decided  adversely  to  plaintiff  in  error  in  the 
case  above  referred  to;  but.  because  of  the 
discrepancy  in  the  affidavit  and  proceedings 
for  the  writ,  and  the  judgment  before  no- 
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ticed,  the  Judgment  must  be  reversed,  and  the 
cause  remanded. 


Stayton,  C.  J.  Eeport  of  commission 
of  appeals  examined,  their  opinion  adopted, 
and  the  judgment  is  reversed,  and  cause  re- 
manded. 


'ESUMAKUB 


al.  D.  Houston  &  T.  C.  Bt. 
Co.  et  al. 


(Supreme  Cmirt  of  Texas.    Dec.  80, 1888.) 
Public  Lands— Subvbts—Dsbds— Aokhowlido- 

KBNT — PUSADINO — BBBVICB  BT  CITATION  —  AF- 
PBAl/— PkAOTIOB. 

1.  Jurisdlotlon,  for  surveying  purposes,  over 
land  which  is  not  within  any  county,  but  which 
was  included  in  the  land  district  of  a  county  that 
has  become  disorganized,  is  conferred  by  an  act  at- 
taching the  disorganized  county  to  an  adjoining 
county  for  "judicial  and  other  purposes. " 

a.  Admission  of  a  copy  of  a  judgment  in  a  con- 
test over  the  office  of  surveyor,  to  show  that  the 
surveyor  of  the  land  in  question  was  a  de  facto  sur- 
veyor, is  immaterial,  where  the  only  objectioa  Is 
that  toe  land  was  not  in  the  land  district. 

8.  Bev.  St.  Tex.  art.  600,  making  acknowledg- 
ment or  proof  of  execution  of  a  deed  by  a  corpora- 
tion necessary  before  record,  does  not  make  such 
deed  invalid  and  inadmissible  in  evidence,  though 
not  acknowledged  or  proved  as  therein  required. 

4.  Under  a  plea  stating  that  defendants  hold 
under  a  warranty  deed,  and  asking  that  the  war- 
rantors be  dted  to  appear  and  answer,  and,  incase 
plaintiff  recovers,  for  such  judgment  over  against 
"them  as  the  law  authorizes  in  such  cases, "  a  judg- 
ment by  default  against  the  warrantors  for  a  sum 
certain  cannot  be  sustained. 

5.  Service,  out  of  the  state,  on  a  citizen  and 
resident  of  another  state,  will  not  sustain' a  per- 
sonal judgment  against  him.  York  v.  State,  11  S. 
W.  Rep.  869,  followed. 

6.  The  bill  of  exceptions  controls  the  assign- 
ment of  errors;  and  only  the  grounds  of  objection 
stated  in  the  bill  will  be  considered,  though  the  as- 
signment may  be  upon  other  grounds. 

Commissioners'  decision.  Appeal  from  dis- 
trict court,  Tarrant  county;  K.  £.  Becicham, 
Jud^e. 

Jas.  0.  Scott,  for  appellants.  T.  D.  Cobbs 
and  N,  A.  Stedman,  for  appellees. 


Aoker,  p.  J.  The  Houston  Sb  Texas  Cen- 
tral Kailway  Company  brought  this  suit 
against  Kimmarle  A  Hirsb  to  recover  posses- 
sion of,  and  to  remove  clouds  from  the  title 
to,  14  surveys  of  land,  of  640  acres  each,  in 
Ctiildrf  83  county,  claimed  by  plaintiff  under 
locations  and  surveys  made  in  June,  1873, 
by  virtue  of  certiflcates  issued  to  the  Waco  & 
Northwestern  Railway  Company.  Defend- 
ants claimed  11  of  the  surveys,  under  patents 
issued  in  1876,  on  locations  and  surveys  made 
in  1875,  by  virtue  of  certiflcates  issued  to 
Beatty,  S(»le,  and  Forward,  and  answered 
by  pleading  their  title  to  tiie  11  surveys,  and 
disclaimed  as  to  the  balance  of  the  surveys 
sued  for.  Kimmarle  &  Hirsh  impleaded 
their  warrantors,  A.  F.  Truitt  and  S.  H. 
Trultt.  Citations  issued,  and  were  returned 
served  on  A.  F.  Truitt,  in  Tarrant  county, 
Tex.,  and  on  S.  H.  Truitt,  in  Troupe  county, 


Oa.,  where  he  was  alleged  to  reside.  Neither 
of  the  Truitts  appealed.  The  trial  was  with- 
out a  jury,  and  resulted  in  judgment  for 
plaintiff  for  the  laQds  sued  for,  describing 
them  by  metes  and  bounds,  and  canceling 
the  patents  under  which  defendants  claimed, 
"so  far  as  any  or  all  of  said  patents  include 
any  part  of,  all  or  either  of,  plaintiff's  sur- 
veys, as  alMve  set  out, "  and  judgment  by  de- 
fault in  favor  of  Kimmarle  &>  Hirsh,  against 
A.  F.  and  S.  H.  Truitt,  for  $10,000.  with  in- 
terest from  judgment,  and  for  all  costs.  Kim- 
marle A  Hirsh  assigned  errors,  and  per- 
fected their  appeal.  The  Truitts  also  assigned 
errors,  as  against  both  the  plaintiff  and  de- 
fendants. 

We  will  consider  first  the  assignments  pre- 
sented by  appellants,  the  first  of  which  is  as 
follows:  "The  court  erred  in  permitting  the 
plaintiff  to  introduce  in  evidence  certified 
copies  of  the  field-notes  from  the  general  land- 
office,  made  for  the  Waco  &  Northwestern 
Hallway  Company,  as  evidence  of  a  prior 
right  or  title  to  the  lands  in  suit,  so  far  as  the 
same  conflicts  with  the  lands  owned  by  de- 
fendants, for  that  the  land  owned  by  Kim- 
marie  &  Hirsh  had  been  patented  to  Z.  C. 
Collier,  assignee,  and  defendants  held  under 
him  by  regular  chain  of  title,  and  it  devolved 
upon  the  plaintiff  to  show  a  prior  appropria- 
tion of  the  same  lands,  by  valid  surveys  there- 
tofore made,  upon  valid  land  certificates,  by  a 
duly  authorized  surveyor;  and  the  copies  of 
the  field-notes  in  evidence  show  that  a  part  of 
the  lands  was  surveyed  by  the  deputy-sur- 
veyor of  Montague  land  district,  and  that  a 
part  of  the  lands  was  surveyed  by  the  deputy- 
surveyor  of  Jack  land  district;  that  such  sur- 
veys for  the  Waco  &  Northwestern  Railway 
Company  were  made  in  June,  1873,  and  all 
within  what  is  now  defined  as  Cbildri-ss 
county,  and  no  authority  for  either  of  said 
district  surveyors  to  survey  in  that  county, 
or  section  of  country,  was  shown  by  plaintiff, 
and  defendants  deny  that  plaintiff  acquired 
any  right  by  reason  of  such  surveys."  This 
evidence  was  objected  to  upon  the  ground  that 
"the  surveys  were  not  made  by  any  duly  au- 
thorized surveyor,  authorized  to  make  sur- 
veys of  land  at  the  date  plaintiff's  surveys 
were  made."  All  of  the  14  surveys  sued  for 
by  plaintiff  were  located  and  surveyed  by  the 
surveyor  of  Jack  land  district,  except  one  of 
them,  (survey  No.  581.)  which,  it  appears, 
does  not  conflict  with  either  of  tlie  11  surveya 
claimed  by  defendants.  The  question,  then, 
for  our  decision  under  this  assi^^ntnent  is: 
Did  the  surveyor  of  Jack  land  district  have 
authority  to  make  the  surveys  under  which 
plaintiff  claimed?  The  surveys  in  con- 
troversy are  situated  in  Childress  county, 
which  was  created  in  1876,  out  of  territory 
which  was  originally  included  in  Young  coun- 
ty land  district.  The  county  of  Young  whs 
created,  and  its  boundaries  defined,  by  acts  of 
the  legislature  of  February  2d,  and  August 
the  19th,  1856.  Thelast-named  act  provides: 
"That  for  judicial  purposes  the  territory 
north,  from  the  north-east  corner  of  said 
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county,  to  Bed  river;  thence  west,  with  Baid 
stream,  to  the  United  Statesterritory;  thence 
south,  to  a  point  west  from  the  southern 
source  of  the  clear  fork  of  the  Brazos ;  thence 
east,  to  the  source  of  such  stream,  and  down 
the  same  to  the  main  Brazos;  and  thence,  in 
a  direct  line,  to  the  south-east  corner  of  said 
county;  thence  north,  to  the  place  of  begin- 
ning,— shall  be  under  the  jurisdiction  of  said 
county;  and  wlien  said  county  is  created  into 
a  land  district  it  shall  embrace  the  al)ove-de- 
scribed  territory."    Acts  Sp.  Sess.  1856,  p.  41. 
The  record  does  not  disclose  the  date  of  the 
organization  of  Young  county;  but  it  must 
have  been  prior  to  the  12th  day  of  February, 
1858,  as  two  acts  of  the  legislature  of  that 
date  refer  to  the  Young  county  lanil  district 
ss  then  existing,  (Gen.  Laws  1858.  pp.  190, 
191 ;)  and,  ander  the  provisions  of  tlie  act  of 
Uarcb  20,  1848.  (Oen.    Laws,  153;  Sayles' 
Early  Laws,  art.  1878,)  and  the  act  of  Jan- 
nary  26,  1858,  (Gen.  Laws,  66,  and  8ayles' 
Early  Laws,  art.  2690,)  each  organized  coun- 
ty I)ecarae  a  separate  land  district.    So  that 
when  Young  county  organized  its  county  gov- 
ernment, by  virtue  of  the  foregoing  statutes, 
it  became  a  separate  land  district,  and  its 
county  sorveyor  became  the  district  surveyor 
of  Young  county  land  district,  which  em- 
brace<l    the  vast  territory  included  in  the 
boundaries  defined  by  the  act  of  August  19, 
1856,  supra.    By  virtue  of  this  last-men- 
tioned act,  the  county  of  Young,  during  the 
continuance  of  the  organization  of  its  county 
government,  had  dominion  and  jurisdiction, 
for  judicial  and  surveying  purposes,  over  the 
entire  territory  of  Young  county  land  dis- 
trict.    Young  county  became  disorganized  in 
1861  or  1862;  and  there  seems  to  have  been 
no  provision  made  by  the  legislature  for  the 
exercise  of  jurisdiction,  for  either  judicial  or 
surveying  purposes,  over  the  territory,  or  the 
tt-rritory  of  Young  coanty  land  district,  un- 
til 1866.  when  the  two  acfai  of  November  the 
6th  were  passed.    One  of  these  acts  provided 
that  all  counties  that  had  been  legally  organ- 
ized, and  had  lost  their  county  organizations, 
for  judicial  and  registration  purposes  should 
be  "attached  to  the  organized  county  whose 
connty-seat  is  nearest  the  county-seat  of  such 
disorganized  county."    Sayles'  Early  Laws, 
art.  3303.    It  seems  that  under  this  statute 
the  county  of  Young  would  have  been  at- 
taclied  to  Jack  county  for  the  purposes  named 
in  the  act.     The  other  act  of  1866  attached 
Young  county  to  the  county  of  Jack  "for 
judicial  and  other  purposes. "    Sayles'  Early 
Laws,    art.    3308.    Under    these   statutes. 
Young  county  remained  attached  to  the  coun- 
ty of  Jack  until  April,  1874.    The  territory 
of  the  Young  land  district,  as  dedned  by  the 
act  of  1856,  supra,  included  Hardeman  and 
other  unorganized  counties,  as  well  as  terri- 
tory not  included  In  the  boundaries  of  any 
created  county,  and,  unless  this  territory  nut 
included  in  the  created  counties,  in  which  the 
surveys    in  controvt^rsy  are  situated,   was 
placed  by  the  acts  of  1866,  with  Youngcoun- 
Ij,  under  the  jurisdiction  of  Jack  county,  for 


surveying  purposes,  then  the  surveyor  of 
Jack  district  had  no  authority  to  make  the 
surveys  under  whibh  the  plaintifC  claimed  the 
lands;  and  from  the  time  of  the  disorganiza- 
tion of  Young  county,  in  1861  or  1862,  until 
its  reorganization,  such  territory  was  not  sub- 
ject to  the  jurisdiction  of  any  county  for 
judicial,  surveying,  or  any  other  purpose. 
We  cannot  believe  the  legislature  intended  to 
leave  any  part  of  the  territory  oC  tlie  state 
withont  government,  and  not  subject  to  the 
jurisdiction  of  the  established  machinery  of 
government.  At  the  time  of  its  disorganiza- 
tion, the  county  of  Young  had  jurisdiction  of 
this  territory  for  judicial  and  surveying  pur- 
poses; and  we  think  ttiis  jurisdiction  was 
transferred  to  Jack  county  by  the  act  of  1866, 
which  attached  Young  county  to  the  county 
of  Jack  for  judicial  and  other  purposes.  By 
that  act.  Jack  county  succeeded  to  all  the  ju- 
risdiction and  powers  which  attached  or  were 
incident  to  the  county  government  of  Young 
county  at  the  time  of  its  disorganization,  ex- 
cept in  so  far  as  that  jurisdiction  and  those 
powers  had  been  specially  vested  in  ottier 
counties,  as  illustrated  in  the  case  of  Cox  v. 
Bail  way  Co.,  68  Tex.  228,  4  S.  W.  Kep.  455; 
Alford  v.  Jones,  71  Tex.  522,  9  S.  W.  Rep. 
470.  We  think  the  court  did*not  err  in  hold- 
ing that  the  surveyor  of  Jack  land  district 
had  authority  to  make  the  surveys  uuder 
which  plaintiff  claimed. 

The  second  assignment  of  error  is:  "The 
court  erred  in  admitting  in  evidence  a  certi- 
fied copy  of  a  trust-deed  of  the  Waco  & 
Northwestern  Railway  Company  to  Gray  and 
Botts,  offered  by  plaintiff  as  a  link  in  its 
chain  of  title,  because  it  purports  to  convey 
lands,  as  well  as  other  property,  real  and  per- 
sonal, and  it  was  not  acknowledged  by  the 
grantor,  or  proven  up  for  record,  nor  was 
any  evidence  tendered  of  its  execution."  It 
appears  from  the  bill  of  exception  to  the  rul- 
ing upon  which  this  assignment  is  predicated 
that  the  plaintiff  "offered  in  evidence  a  deed 
in  trust, "  not  a  certified  copy,  and  that  it  was 
objected  to  "because  the  same  had  not  been 
acknowledged  or  proven  up  for  record,  as  re- 
quired by  law  in  conveyances  of  this  charac- 
ter." We  must  look  to  the  bill  of  exceptions 
to  see  what  the  instrument  offered  was,  and 
also  for  the  grounds  of  objection  to  it.  The 
bill  of  exceptions  controls  the  assignment  of 
error,  and  only  the  grounds  of  objection  stat- 
ed in  the  bill  can  be  considered,  although  the 
assignment  may  be  upon  other  grounds.  The 
question  raised  by  the  bill  of  exceptions  and 
presented  under  the  second  assignment  of  er- 
ror will  be  considered  in  connection  with  the 
third  assignment  of  error,  whicli  is  as  follows: 
"The court  erred  in  admitting  in  evidence  a 
certified  copy  of  a  deed  of  conveyance  from  the 
general  land-offlce,  signed  by  John  T.  Flint, 
as  president  of  the  Waco  &  Northwestern 
Railway  Company,  conveying  to  plaintiff  all 
the  land-scrip  issued  to  the  Waco  &  North- 
western Riiilway  Company,  and  especially 
such  certificates  numl)ered  from  1  to  752, 
such  conveyance  being  dated  June  24, 1874. 
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and  more  than  a  year  after  said  certificates 
had  been  located  such  conveyance  had  not 
been  acknowledged  by  the 'grantor,  or  proven 
np  for  record,  nor  bad  it  been  recorded,  nor  was 
there  any  evidence  whatever  of  its  execution 
offered  on  the  part  of  plaintiff,  so  as  to  bring 
the  copy  of  such  purported  conveyance  with- 
in the  rules  of  evidence. "  It  appears  from 
the  bill  of  exceptions  that  this  evidence  was 
objected  to,  "because  the  lands  in  controver- 
sy had  l>een  surveyed  for  the  Waco  &  North- 
western liailway,  and  the  scrip  located  be- 
fore the  date  of  sucii  conveyance,  and  the  con- 
veyance did  not  conform  to  the  law  in  regard 
to  real  estate,  and  it  was  not  acknowledged 
or  proven  up  for  record,  as  required  by  law. " 
This  assignment,  as  the  preceding  one,  con- 
tains grounds  of  objection  to  the  evidence 
not  shown  by  the  bill  of  exceptions.  Only 
the  grounds  stated  in  the  bill  will  be  consid- 
ered. The  only  ground  of  objection  to  the 
admission  of  the  deed  of  trust,  to  which  the 
second  assignment  relates,  as  appears  from 
the  bill  of  exceptions,  was  that  it  had  not  been 
acknowledged  or  proven  for  record ;  and  the 
same  ground  of  objection  was  urged  against 
the  admission  of  the  instrument  referred  to 
in  the  third  assignment  of  error.  The  ac- 
knowledgment or  proof  of  execution  was  not 
necessary  to  give  effect  to  these  instruments. 
By  the  thirty-flfth  section  of  the  act  of  De- 
cember, 1871,  which  was  re-enacted  in  April, 
ia74,  (Pasch.  Dig.  art  5966;  Rev.  St.  art.  600,) 
the  acknowledgment  or  proof  of  execution  of 
a  conveyance  by  a  corporation  was  made 
necessary  before  such  conveyance  could  be 
admitted  to  record,  just  as  such  acknowl- 
edgment or  proof  of  execution  is  required  Ise- 
fore  a  conveyance  of  a  natural  person  can  be 
recorded;  but  this  does  not  affect  the  validity 
of  the  conveyance,  the  exi'cution  of  wliich 
may  be  proven  otiierwise  than  by  the  officer's 
certificate  that  the  grantor  has  acknowledged 
its  execution,  or  that  its  execution  has  Jjeen 
been  proven  by  a  subscribing  witness,  in  the 
manner  prescribed  by  statute.  While  the 
surveys  under  which  plaintiff  claimed  had 
been  made  before  the  instrument  referred  to 
in  the  third  assignment  was  executai,  the 
patents  had  nut  issued.  The  instrument  was 
not  only  a  conveyance  of  the  land  certificates, 
but  of  "all  and  singular  the  several  sections 
of  square  miles  of  land,  amounting  to  six- 
teen sections  for  each  mile  of  railroad  built, 
to  which  said  Waco  &  Northwestern  Bail  way 
Company  has,  or  may  be  hereafter  entitled, 
by  virtue  of  its  construction  under  the  terms 
of  its  charter,  and  the  laws  of  the  state  of 
Texas."  We  think  the  instrument  was  prop- 
erly filed  in  the  general  land-office,  that  the 
state  authorities  might  be  informed  that  the 
patents  for  tiie  lands  should  issue  to  plaintiff, 
as  assignee  of  the  original  grantee,  the  Waco 
&  Northwestern  Railway  Company.  Being 
properly  filed  in  the  general  land-office,  a  cer- 
titied  copy  of  it,  under  tlie  seal  of  that  depart- 
ment, was  admissible.  Rev.  St.  art.  2253. 
The  instruments  now  under  discussion  were 
considered  by  this  court  in  the  case  of  Shir- 


ley T.  Railroad  Co.,  10  8.  W.  Rep.  543.  We 
there  held  that  the  deed  from  the  trustees 
named  in  the  deed  of  trust,  referred  to  in  the 
seoond  assignment,  and  in  which  deed  the 
property  conveyed  was  described  just  as  it 
is  in  the  deed  of  trust,  did  not  convey  to  the 
Houston  &  Texas  Central  Railway  Company 
the  lands  donated  by  the  state  to  the  Waco  A 
Northwestern  Railway  Conpany.  We  also 
held  in  that  case  that  the  instrument  re- 
ferred to  in  the  third  assignment  of  error  did 
vest,  in  the  plaintiff,  in  this  case,  the  title  to 
the  lands  donated  to  the  Waco  &  Northwest- 
ern Railway  Company.  We  conclude  that 
the  court  did  not  err  in  admitting  in  evidence 
the  instruments  referred  to  in  the  second  and 
third  assignments,  over  the  objections  urged 
against  them;  and,  if  there  was  error  in  the 
ruling  first  complained  of  here,  it  would 
profit  appellants  nothing,  as  it  has  been  de- 
termined in  the  Shirley  Case,  supra,  that  the 
instrument  referred  to  in  the  third  assign- 
ment vested  title  to  the  lands  in  appellee,  the 
Houston  &  Texas  Central  Railway  Company. 

The  fourth  assignment  of  error  is:  "The 
court  erred  in  admitting  in  evidence  the  cer- 
tified copy  of  a  judgment  of  Jack  county  dis- 
trict court,  the  judgment  dated  October  20, 
1878,  between  W.  A.  Benson  and  L.  A^.  Val- 
entine, in  a  contest  over  the  office  of  district 
surveyor  of  Jack  land  district,  as  well  as  all 
the  pleadings  in  said  cause,  because  that  plain- 
tiff sought  to  show  that  Benson  was  at  least 
a  de  facto  surveyor;  *  *  •  aDd  that 
cause  did  not  show  any  authority  in  Benson 
to  make  surveys  in  Childress  county  in  June, 
1873.  The  defendants  were  not  a  party  to 
such  suit."  We  understand  appellants'  con- 
tention to  be,  not  that  Benson  was  not  the 
legal  surveyor  of  Jack  land  district  at  the 
time  the  surveys  were  made  for  plaintiff,  but 
that  at  that  time  the  land  on  which  the  sur- 
veys were  made  was  not  within  the  jurisdic- 
tion of  Jack  land  district,  and  the  surveys 
made  by  Benson,  under  which  the  plaintiff 
claimed,  were  made  without  authority  in  Ben- 
son to  make  them,  and  therefore  void.  We 
therefore  think  that  the  ruling  here  com- 
plained of  was  immatorial,  and,  in  view  of 
what  we  have  said  in  disposing  of  the  first 
assignment  of  error,  could  not  affect  the 
rights  of  appellants.  What  has  been  said, 
we  think,  disposes  of  the  other  assignments 
presented  by  appellants,  and  all  of  tbe  as- 
signments presented  by  appellees  A.  F. 
and  S.  H.  Truitt,  as  against  the  Houston  & 
Texas  Central  Railway  Company,  all  of  which 
relate  to  the  authority  of  the  surveyor  of  Jack 
land  district  to  make  the  surveys  under  which 
the  plaintiff  claimed. 

The  first  assignment  of  error  by  appellees 
A.  F.  and  S.  H.  Truitt  against  appellants 
Eimmarle  &  Hirsh  is  as  follows:  "The 
court  erred  in  rendering  judgment  against 
these  appellees,  in  favor  of  Henry  Kimmarle 
and  Jacob  Hirsh,  for  the  sum  of  ten  thousand 
dollars,  with  8  per  cent,  interest  per  annum 
from  the  dato  of  the  judgment,  for  the  reason 
that  there  were  no  pleadings  in  the  record 
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authorizing  the  rendition  of  such  jndgment." 
The  pleading  on  which  the  judgment  was 
rendered  is  as  follows:   "And  now  come  de- 
fendants in  the  above-entitled  cause,  and  say 
that  thejr  hold  and  own  the  lands  in  contro- 
versy by  and  under  a  warranty  deed  dated 
April  25,  1883,  from  A.  F  Trultt,  who  re- 
sides in  Tarrant  county,  Tex.,  and  Shorter  H. 
Truitt,  wlio  resides  in  Troupe  county,  Ga. 
Wherefore  these  defendants  pray  their  war- 
rantors in  title  be  cited  to  appearand  answer 
herein,  and,  in  case  the  plaintiff  recover  of 
these  defendants,  that  they  have  such  judg- 
ment over  against  their  warrantors  as  the 
law  authorizes  in  sach  cases,  and  for  all  re- 
lief, both  general  and  special."    The  judg- 
ment against  the  Truitts  was  by  default.    In 
determining  the  sufficiency  of  a  pleading  to 
support  a  judgment  by  default,  the  averments 
of  the  pleading  are  to  be  taken  as  proven  or 
confessed;  and,  if  the  pleading  does  not  in- 
form the  court  what  judgment  to  render, 
tliat  is,  if  it  does  not,  with  sufficient  cer- 
tainty, set  forth  the  cause  of  action  as  to 
names  of  parties,  dates,  amonnts,  etc.,  to  en- 
able the  court  to  render  judgment  without 
information  aliunde,  it  is  not  sufficient,  and 
the  judgment  cannot  be  sustained.    Apply- 
ing the  test  to  this  case,  we  think  the  insuf- 
ficiency of  the  pleading  too  apparent  to  re- 
quire discussion.    It  does  not  appear  from 
the  pleading  that  appellants  ever  paid  the 
Truitts  any  consideration  for  the  land.    The 
court  was  compelled  to  get  information  out- 
side of  the  averments  of  the  pleading  as  to 
the  amount  for  whici)  the  jndgment  was 
rendered.    TVe  think  this  assignment  is  well 
taken.     Hall  v.  Jackson,  S  Tex.  305;  Parker 
V.  Beavers,  19  Tex.  410;  Ricks  v.  Plnsou,  21 
Tex.  508.    Appellee  S.  H.  Truitt,  who  was 
alleged  to  be  a  non-resident  of  this  state,  and 
who  was  served  with  process  In  the  state  of 
Georgia,  as  provided  by  articles  1230-1288, 
Kev.  St.,  under  proper  assignment  of  error, 
contends  that  such  service  was  insufficient  to 
give  the  court  jurisdiclion  of  his  person,  and 
that  the  judgment  against  him  is  void.     The 
judgment  is  strictly  personal.    That  service 
of  process  without  this  state  against  a  defend- 
ant who  is  a  citizen  of,  and  residing  in,  an- 
other state,  will  not  sustain  a  strictly  per> 
sonal  judgment,  is  now  settled  by  the  decis- 
ion in  the  case  of  York  v.  State,  11  8.  W. 
liep.  869,  following  Pennoyer  v.  Neff,  95  U. 
S.  723.     We  are  uf  opinion  that  the  judg- 
ment of  the  court  below  in  favor  of  the  Hous- 
ton &  Texas  Central  Railway  Company  should 
be  affirmed;  that  the  judgment  in  favor  of 
Kimnaarle  &  Hirsh   against  A.  F.  and  S. 
H.   Truitt  sliould  be  reversed;  that  appd- 
lants'  salt  against  A.  F.  Truitt  be  remanded. 

Stattom,  G.  J.  Report  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
the  judgment  in  favor  of  Houston  &  Texas 
Central  Railway  Company  is  affirmed.  Judg- 
ment in  favor  of  Kimmarle  &  Hirsh  against 
A.  F.  and  S.  H.  Truitt  is  reversed.  Appel- 
lants' soit  against  A.  F.  Truitt  is  remanded. 


Jaoesom  v.  Statb. 

iCourt  <if  Ajypeali  of  Texas.    Nov.  8,1889.) 

OBnonoNS  to  BvisBVoa  —  Bdbolabt  —  Rsoxnt 
PoBsasstoN  OF  Stolen  Goods— Ixstkuokoss. 

1.  A  bill  of  exceptions  is  insufflcient  which 
merely  recites  that  the  testimony  objected  to  was 
offered,  and  falls  to  show  that  It  went  to  the  jury. 

8.  To  warrant  an  Inference  of  gnllt  from  the 
fact  that  some  of  the  stolen  property  was  found 
In  defendant's  possession  recently  after  a  burglary, 
his  possession  must  be  persoual  and  exclusive, 
must  be  unexplained,  and  must  involve  a  distinct 
and  conscious  assertion  of  property  by  defendant; 
and,  where  the  evidenoe  shows  that  some  of  the 
stolen  property  was  soon  thereafter  found  in  de- 
fendant's possession,  the  court  should  so  instruct. 

8.  On  a  trial  for  burglary,  proof  that  some  of 
the  stolen  property  was  found  In  the  house  of  a 
third  person  cannot  he  considered  against  defend- 
ant, unless  It  Is  proved  that  the  two  acted  together 
In  the  commission  of  the  burglary,  and  that  the 
third  person  had  personal  and  exclusive  posses- 
sion, unexplained,  and  under  a  olalm  of  ownership. 

i.  Where  there  Is  no  evidence  that  defendant 
made  any  explanation  of  his  possession  of  the 
stolen  property.  It  Is  Improper  to  Instruct  as  to 
the  rule  relating  to  such  explanations. 

Appeal  from  district  court.  Parker  county; 
J.  W.  Pattebson,  Judge. 

&.  A.  McCall  and  /.  M.  Richards,  for  ap- 
pellant. Aaat.  Atty,  Gen.  Davidson,  for  the 
State. 


WiLLSON,  J.  We  are  not  called  upon  to 
determine  the  admissibility  of  the  testimony 
objected  to  by  defendant,  as  the  bills  of  ex- 
ception fail  to  show  that  said  testimony  was 
admitted ;  said  bills  merely  stating  that  it  whs 
offered  by  the  state,  objected  to  by  defend- 
ant, and  that  defendant's  objections  thereto 
were  overruled.  It  sl^puld  have  been  dis- 
tinctly stated  in  the  bills  that  the  testimony 
was  admitted,  and  went  before  the  jury. 
Burke's  Case,  25  Tex.  App.  172, 7  S.  W.  Bep. 
873;  Wlllson,  Crim.  St.  §  2368. 

It  was  proved  that  one  of  the  sacks  stolen 
at  the  time  of  the  burglary  was  recently 
thereafter  found  in  defendant's  bouse.  Tliis 
evidence  having  been  admitted,  it  was  t^ie 
duty  of  the  court  to  instruct'  the  jury,  as  a 
part  of  the  law  of  the  case,  that,  to  warrant 
an  inference  of  guilt  from  the  circumstance 
of  possession  of  recently  stolen  property, 
such  possession  must  be  persontil  and  exclu- 
sive, must  be  unexplained,  and  must  involve 
a  distinct  and  conscious  assertion  of  property 
by  defendant.  Field's  Case,  24  Tex.  App. 
422,  6  S.  W.  Bep.  200.  No  such  instruction 
was  given. 

Again,  it  was  proved  that  some  of  the 
stolen  sacks  were  found  in  the  house  of  one 
Kilby,  recently  after  the  burglary.  With  re- 
spect to  this  testimony,  the  court  should 
have  instructed  the  jury  that  it  could  not  be 
considered  against  defendant,  unless  it  was 
further  proved  that  said  Kilby  and  defendant 
acted  together  In  the  commission  of  the  burg- 
lary, (Pierson  v.  State,  18  Tex.  App.  524;) 
and  not  then,  unless  it  was  shown  that  Kilby 
had  personal  and  exclusive  possession  of  said 
sacks,  unexplained,  etc.  In  the  particulars 
mentioned  we  think  the  charge  of  the  court 
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is  fundamentally  erroneous,  and  we  must 
therefore  reverse  the  judgment. 

In  another  particular  the  charge  is  erro- 
neous, but  it  is  not  such  error  as  is  reversible, 
in  the  absence  of  an  exceptiou,  and  we  And 
no  exception  in  the  record.  In  the  ninth 
paragraph  the  rule  relating  to  explanation 
of  possession  of  stolen  property  is  given. 
There  was  no  evidence  that  defendant  made 
any  explanation  whatever,  and  no  evidence 
calling  for  or  warranting  the  said  paragraph 
of  the  charge.  We  call  attention  to  this 
error,  in  view  of  another  trial  of  the  cause. 
The  judgment  is  reversed,  and  the  cause  is 
remanded. 


BixxJK  et  €U.  V.  Yallet  Mirr.  Ixs.  Ass'n. 
(Suifreme  Court  of  Arkansas.    Dec.  14, 1889.) 

BOPBBSBDCAS  Bond— FlNAI/TT. 

No  judgment  having  been  rendered  a^inst 
the  appellants  for  the  recovery  of  money  in  the 
lower  court  or  in  the  supreme  conrt,  the  sureties 
on  the  guperaedeax  bond  are  not  liable  to  pay  the 
penalty  prescribed  by  Mansf.  Dig.  Ark.  g  1811, 
which  provides  that,  upon  the  uBrmanoe  of  a 
judgment  order  or  decree  for  the  payment  of  mon- 
ey, the  ooUection  of  which  in  whole  or  in  part  has 
been  superseded,  10  per  cent  damages  shall  be 
awarded. 

On  motion  to  assess  10  per  cent,  damages 
against  the  sureties  on  tiie  supersedeas  bond, 
under  Mansf.  Dig.  Ark.  §§  1311, 1312,  which 
provide  that  upon  the  aflarmance  of  any  judg- 
ment order  or  decree  wliich  has  been  wholly 
or  in  part  superseded  judgment  shall  be  en- 
tered upagaihst  the  sureties  on  the  super- 
sedeas  bond,  and,  when  the  judgment  is  for 
the  payment  of  money,  10  per  centum  dam- 
ages on  the  amoufft  superseded  shall  be 
awarded  against  the  appellant.  For  opinion 
on  the  merits,  see  ante,  477. 

N.  W.  Norton,  for  appellee. 

Pek  Curiam.  No  judgment  was  rendered 
against  the  appellants  for  the  recovery  of 
money  in  the  circuit  court  or  here.  The 
sureties  are  not  liable,  therefore,  to  pay  the 
penalty  prescribed  by  the  statute.  Stephens 
V.  Shannon,  44  Ark.  178;  Worth  v.  Smith,  5 
B.  Mon.  504;  Graham  v.  Swigert,  12  B.  Mon. 
527.     Motion  denied. 


COLLIEK  O.  COWQER. 

(Supreme  Court  of  Arkansas.    Deo.  81, 1889.) 

Covenant  of  Wabrantt — AunoH  roa  Breach — 

Intkhkst. 

1.  A  judgment  against  a  covenantee  in  posses- 
sion, upon  foreclosure  of  a  lieu  created  prior  to  the 
covenant,  rendered  after  notioe  to  the  warrantor 
to  appear  and  defend,  is  oonolusive  of  the  ezisteuce 
of  an  outstanding  paramount  incumbrance.  It  is 
a  constructive  eviction,  and  entitles  him  to  bring 
his  action  on  the  covenant. 

d.  Where  the  covenantee  buys  in  the  outstand- 
ing incumbrance  to  protect  his  estate,  he  is  enti- 
tled to  recover  the  sum  so  expended,  provided  it 
does  not  exceed  the  amount  paid  to  the  warrantor 
for  the  property,  with  legal  interest  on  such  sum 
from  the  date  of  the  extinguishment  of  suob  in- 
cumbrance. 

8.  When  paramount  title  is  asserted,  and  main- 
tained by  judgment  in  ejectment,  the  recovery  of 


Interest,  prior  to  eviction,  upon  the  sum  paid  the 
warrantor,  will  depend  upon  whether  or  not  ther« 
has  been  a  recovery  of  mesne  profits  by  the  plain- 
tiit  in  ejectment. 

Appeal  from  circuit  court.  Yell  county; 
O.  S.  Cunningham,  Judge. 

This  WHS  a  suit  by  £.  H.  Cowger.  as  ad- 
ministrator of  the  estate  of  J.  U.  Cowger, 
deceased,  and  as  guardian  of  J.  W.  Cowger, 
C.  H.  Cowger,  M.  C.  Cowger.  M.  F.  Cowger, 
i  and  N.  A.  Cowger,  minors,  against  £.  6.  Col- 
'  lier.  The  suit  was  founded  upon  a  deed,  ex- 
hibited with  the  complaint,  which  complaint 
sets  up,  in  substance,  the  following  aver- 
ments: That  on  the  29th  day  of  November, 
1884,  in  consideration  of  the  sum  of  8274.69 
cash,  paid  by  plaintiff  to  defendant  for  said 
minors,  defendant  executed  and  delivered  to 
said  plainti  fTs  a  deed  con  veying  to  them  certain 
described  lands;  that  be  warranted  the  title 
Hgainst  all  lawful  claims,  and  that  the  prem- 
ises were  free  from  incumbrances,  and  that  he 
had  a  good  right  to  sell  and  convey  the  same; 
that  at  that  time  the  lands  were  i  ncumt>ered  by 
a  vendor's  lien  in  favor  of  I.  C  Jones,  who 
brought  suit,  in  which  a  decree  was  rendered 
for  such  lien,  in  the  snmof  3307,  and  the  land 
was  sold  under  this  decree,  and  £.  II.  Cow- 
ger, the  plaintiS,  bought  it  in,  and  the  sale 
was  conflrmed,  and  de«l  made  to  her;  Uiatde- 
fendant  was  notified  of  the  pendency  of  this 
suit  by  her,  but  failed  to  defend;  that,  at 
her  own  expense,  she  defended  the  suit.  The 
deed  of  Collier,  which  was  duly  acknowledged 
and  recorded,  with  tlie  decree  in  the  Jones 
Case,  were  exhibited  with  the  complaint. 
Defendsnt's  answer  put  in  issue  every  ma- 
terial allegation  of  the  complaint  There 
was  a  decree  in  favor  of  plaintifT  for  $274.69, 
the  amount  paid  defendant,  with  6  per  cent, 
interest  per  annum  from  November  29, 1884, 
the  date  of  payment.     Defendant  appeals. 

i8.  W.  Williams  and  W.  N.  May,  fur  appel- 
lant.   Davis  &  Bullock,  for  appellee. 

Per  Curiam.  A  judgment  against  a  cov- 
enantee in  possession,  upon  foreclosure  of  a 
lien  created  prior  to  the  covenant,  rendered 
after  notice  to  the  warrantor  to  appear  and 
defend,  is  conclusive  of  the  existence  of  an 
outstanding  paramount  incumbrance.  It  is 
a  constructive  eviction,  and  he  is  entitled  to 
his  action  upon  the  covenant.  Where  the 
covenantee  buys  in  the  outstanding  incum- 
brance to  protect  his  estate,  he  is  entitled  to 
recover  the  sum  expended  °in  so  doing,  pro- 
vided sueh  sum  does  not  exceed  the  amount 
paid  to  the  warrantor  for  the  property,  with 
the  legal  interest  on  such  sum  from  the  date 
of  the  extinguishment  of  such  incnmbrance. 
Bovd  V.  Whitfield,  19  Ark.  447;  Rawle,  Gov. 
§§  143-146. 

When  paramount  title  is  iiaserted  and  main- 
tained by  judgment  in  ejectment,  the  recov- 
ery of  interest,  prior  to  eviction,  upon  the 
sum  paid  the  warrantor  will  depend  iH>on 
whether  or  not  there  has  been  a  rei-overy 
of  mesne  profits  by  tlie  plaintitF  in  ejectment. 
Interest  on  the  money  and  mesne  profits  ura 
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regarded  as  the  equivalent  of  each  other. 
Bawie,  Cov.  §  195  et  seq.,  and  cases  cited. 
In  this  cause,  plaintiifs,  through  their  moth- 
er, purchased  the  land,  at  a  sale  under  I. 
C.  Jones'  decree,  on  January  14.  1886.  and 
are  entitled  to  recover  the  8274.69  of  pur- 
chase money  paid  Collier,  with  interest  at  6 
per  cent,  from  January  14. 1886,  to  this  date, 
amounting  to  964.82.  The  decree  of  the  cir- 
cuit court,  in  so  far  as  it  awarded  interest 
from  November  29, 1884.  is  reversed.  In  all 
other  things  it  is  affirmed,  and  judgment  will 
be  entered  here  in  accordance  with  this  opin- 
ion.   It  is  so  ordered. 


Apbl  v.  Kelset. 
(Supreme  Court  of  Arhansas.    Dec.  21, 1889.) 

ASKISIBTRATOBS — PbiTATB  SaLB  OF  tiAXT}. 

In  Arkansas,  a  private  sale  of  land  by  an  ad- 
ministrator, upon  order  of  the  probate  court,  is 
not  void  when  oonflrmed. 

Appeal  from  circuit  coui-t.  Arkansas  coun- 
ty: John  A.  Williams,  Judge. 

This  was  a  suit  in  ejectment,  brought  by 
Charles  L.  Kclaey  against  John  J.  Apel.  The 
prolHite  court  uf  Pulaski  county  made  an  or- 
der, in  1876,  authorizing  the  administrators 
of  Shall's  estate  to  sell  the  lands  in  contro- 
versy, at  private  sale,  to  pay  the  debts  of  said 
estate:  the  lands  being  in  Arkansas  county. 
Accordingly,  the  lands  were  sold  by  Peay  and 
Wortben,  the  administrators,  at  private  sale, 
to  one  Mills,  and  came  by  regular  conveyances 
to  the  plaintiff.  Kelsey,  who  brought  eject- 
ment against  Apel,  who  was  in  possession. 
In  the  trial  below,  defendant  excepted  to  the 
muniments  of  title  of  plaintiff,  Kelsey,  main- 
ly to  the  administration  deed,  because  the 
record  did  not  show  the  confirmation  and  ap- 
proval of  the  sale.  The  exceptions  were 
overruled,  and  judgment  went  for  Kelsey; 
and  Apel  appealed.  The  supreme  court  re- 
versed the  judgment  of  the  court  below  be- 
cause the  plaintiff's  administrator's  deed  did 
not  show  a  conQrmation  of  the  sale,  and  re- 
manded the  case  for  a  new  trial,  with  in- 
Btrnctions  to  permit  plaintiff  to  show  by  writ- 
ten evidence  the  coniirmation  of  the  probate 
sale.  47  Ark.  413.  2  S.  W.  Kep.  102.  Upon 
the  trial  anew,  the  defendant  raised  the  ques- 
tien  of  the  validity  of  a  private  sale  by  ad- 
ministrators to  pay  debts.  The  defendant 
objected  to  the  administrator's  deed,  which 
objection  was  overruled,  and  he  excepted. 
Defendant  also.  In  his  third,  fourth,  fifth, 
and  sixth  declarations  of  law,  directly  raised 
the  question  of  the  validity  of  a  private  sale 
of  land;  but  these  declarations  were  over- 
ruled tty  the  court,  and  he  excepted.  Defend- 
ant made  these  errors  and  exception  grounds 
for  Ills  motion  for  new  trial;  and,  his  motion 
for  new  trial  being  overruled,  he  appealed. 
Since  the  trial,  Apel  died,  and  the  case  was 
revived  in  the  name  of  his  heirs. 

Jiell  tt  Bridget,  for  appellant.  P.  C.  Doo- 
ley,  for  appellee. 


Sandkls.  J.  The  jurisdiction  of  probate 
courts, in  the  matter  of  sales  of  lands  of  de- 
ceased persons  has  often  been  the  subject  of 
investigation  and  decision  by  this  court.  It 
has  often  been  held  that  the  court  is  one  of 
superior  jurisdiction:  that  as  such  its  judg- 
ments are  proof  against  collateral  attack; 
and  that  all  irregularities  in  the  exercise  of  a 
j  urisdiotion  once  rightfully  acq  u !  red  are  cured 
by  its  final  judgment.  It  is^eld  that  the  court 
acquires  jurisdiction  of  the  ren  by  the  grant 
of  administration,  and  that  upon  the  filing  of 
a  proper  petition  the  power  to  order  a  sale  is 
absolute.  It  is  in  the  exercise  of  this  power 
that  gross  and  palpable  violations  of  the  stat- 
ute, courteously  called  "irregularities,"  most 
frequently  occur.  The  court  being  of  supe- 
rior jurisdiction,  all  presumptions  are  in  fa- 
vor of  the  propriety  of  its  action,  and  ordi- 
narily no  relief  is  attainable  against  its  judg- 
ments and  orders,  except  by  appeal.  But  no 
oqe  can  appeal  except  he  hHve  himself  made 
a  party  to  the  proceeding  in  the  probate 
court.  When  an  administrator  desires  to  sell 
land,  he  is  required  to  give  notice,  by  publi- 
cation, of  his  intended  application.  This  is 
to  enable  persons  interested  to  make  them- 
selves parties,  contest  the  application,  if  they 
see  proper,  and  appeal  from  the  order,  if  ad- 
verse to  them.  Yet  it  is  held  that  failure  to 
give  such  notice  is  but  an  irregular  step  in 
the  exercise  of  jurisdiction,  and  is  cured  by 
conQrmation.  So  it  is  required  that  publica- 
tion be  made  of  the  time,  plac&  and  terms  of 
such  sale  when  ordered;  but  itilure  to  give 
such  notice  is  held  to  be  an  irregularity 
which  is  cured  by  confirmation.  Want  of 
notice  l)eing  but  an  irregularity,  we  are  una- 
ble to  see  what  additional  "sanctity  doth 
hedge  about"  a  sale.  The  advantage  of  a 
public  sale  when  no  one  save  the  administra- 
tor knows  the  time  when  or  place  where  it 
will  transpire  is  not  evident.  It  is  impossi- 
ble, upon  principle,  to  distinguish  the  ques- 
tion here  presented  from  those  so  often  decid- 
ed heretofore:  and,  in  obedience  to  the  set- 
tled doctrine  of  this  court  fixing  the  charac- 
ter of  the  probate  court,  and  the  effect  of  its 
judgments,  we  hold  that  a  private  sale  of  land 
by  an  aduii  nistrator,  upon  order  of  that  court, 
is  not  void  when  confirmed,  in  this  particu- 
lar case  there  were  no  bad  results  to  the  es- 
tate of  Shall  from  this  method  of  sale.  The 
land  brought  a  good  price,  and  the  adminis- 
trators appear  in  all  things  to  have  acted  ca- 
pably and  in  good  faith.  But,  upon  the  oc- 
casion of  holding  this  manifest  violation  of 
the  law  legalized  by  a  subsequent  order  of 
confirmation,  we  think  it  proper  to  submit 
the  following  suggestions:  The  construction 
put  upon  the  constitutional  and  statutory 
powers  of  the  probate  court  has  gone,  we 
think,  far  beyond  the  intention  of  the  fram- 
ers  of  either  constitution  or  statute.  The 
accretions  of  power  now  far  outweigh  the 
original  nucleus.  But  little  further  aggres- 
sion is  necessary  to  make  the  action  of  that 
court,  in  legal  contemplation,  infallible.  This 
should  not  be.    The  specific  powers  granted 
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these  courts  bj  law,  pursued  In  the  statutory 
method,  are  ample  to  accomplish  the  object 
of  their  being.  The  probate  judges  are  not 
required  to  be,  and  usually  are  not,  lawyers. 
In  many  instances  they  act  without  knowl- 
edge or  consideration  of  the  far-reaching  ef- 
fects of  what  they  do.  The  most  important 
interests,  the  guardianship  of  widows,  chil- 
dren, and  estates,  are  committed  to  their  su- 
perintending care.  Some,  possibly,  are  dis- 
bonest.  Many  are  not  wise,  or  discriminat- 
ing. Taking  into  account  the  magnitude  of 
the  property  interests  wtiich  they  have  in 
charge,  these  courts  should  be  required  to 
proceed  in  exact  conformity  to  law,  in- 
stead of  being  panoplied  by  the  presumptions 
which  attend  the  exercise  of  superior  juris- 
diction by  other  courts.  When  we  see,  day 
after  day,  the  inheritance  of  infants  squan- 
dered by  the  dislionesty  or  frittered  away  by 
the  incompetency  of  administrators,  and  see 
these  actions  irrevocably  legitimated  by  the 
approval  of  facile  courts,  we  submit  that'  it 
is  time  to  call  a  halt.  The  courts  are  now 
powerless.  Former  interpretations  of  the 
law  have  become  rules  of  property,  and  can- 
not be  overturned  without  uprooting  the 
titles  to  one-fourth  of  the  property  of  the 
state.  But,  as  to  future  transactions,  It  is 
in  fhe  power  of  the  legislature  to  place  its 
prohibition  upon  the  sins  of  omission  and 
commission  in  administration  which  now 
bankrupt  the  estates  of  the  dead  and  send  de- 
pendent widows  to  the  work-house.  We 
earnestly  corftnend  the  subject  to  the  atten- 
tion of  tiie  law-making  power.    Affirmed. 


Jones  «.  State. 

(Supreme  Court  of  Arkainsat.    Dea  31, 1889.) 

HoMioiDB — ^Ikbtkuctions — DTIHO  DuOLABATIOirS. 

1.  Where,  on  a  trial  for  murder,  the  evidence 
establishes  conclusively  and  solely  that  the  killing 
was  assassination  of  deceased,  at  night,  by  his 
fireside,  by  some  one,  who  fired  through  a  crack 
trom.  without,  it  is  not  error  for  the  court  to  con- 
fine ite  charge  to  the  law  applicable  to  murder  in 
the  first  degree.  Hekinbwat  and  Huohes,  JJ.,  dis- 
senting. 

9.  It  being  impossible  for  the  deceased  to  see 
who  fired  the  shot,  a  mere  expression  of  opinion 
by  him,  some  hours  after  the  shooting,  as  to  who 
shot  him,  is  inadmissible  as  a  dying  declaration. 

Appeal  from  circuit  court,  Benton  county; 
J.  M.  FiTTHAN,  Judge. 

Samuel  D.  Jones  was  convicted  of  the  mur- 
der of  Henry  W.  Keltiier,  and  appeals. 

MarsTioll  A  Caff  man,  for  appellant.  Atty. 
Gen.  Atkinson  and  T.  D.  Crawford,  for  the 
State. 

Per  Curiam.  The  first,  second,  and  third 
grounds  of  appellant's  motion  for  new  trial 
are  that  the  verdict  is  contrary  to  the  law  and 
evidence.  The  fourth  is  that  the  court  neg- 
lected to  properly  instruct  the  jury  as  to  all 
the  different  degrees  of  homicide.  Ttie  Qfth, 
that  the  court  erred  in  refusing  to  give  in- 
structions asked  by  defendant,  numbered 
trom  1  to  5,  inclusive.    The  sixth,  because 


of  newly-discovered  evidence.  Many  mat- 
ters not  presented  by  the  record  have  been 
argued  by  counsel  and  considered  by  the 
court.  As  to  the  first,  second,  and  third 
grounds  of  the  motion,  we  think  the  verdict 
warranted  by  the  evidence  and  the  law  as 
given  by  the  court.  Nor  was  it  error  to  re- 
fuse the  first,  fourth,  and  fifth  instructions 
asked  by  defendant,  in  view  of  the  charge 
actually  given.  The  sixth  ground  for  new 
trial  was  matter  resting  in  the  sound  discre- 
tion of  the  court,  and  no  abuse  of  such  dis- 
cretion appears.  The  fourth  ground  of  the 
motion  challenges  the  correctness  of  the 
charge,  in  that  it  failed  to  state  the  law  ap- 
plicable to  the  lower  degrees  of  homicid& 
The  charge  should  \m  b^ed  upon  the  evi- 
dence, and  it  is  difiScult  to  Imagine  how  in- 
structions as  to  murder  in  the  second  degree 
or  manslHUghter  could  have  been  given,  when 
the  evidence  established  conclusively  and 
solely  that  the  killing  was  assassination  of 
Keltner,  at  night,  by  his  fireside,  by  some 
one  who  fired  tlirougb  a  crack  from  without. 
The  trial  court,  in  no  case.  Indicate  an  opin- 
ion as  to  what  the  facta  established ;  but,  in 
properly  giving  the  law,  the  court  must,  of 
necessity,  determine  whether  there  be  any 
evidence  at  all  justifying  a  particular  instruc- 
tion. See  Fagg  v.  State,  50  Ark.  506,  8 
S.  W.  Rep.  829.  and  cases  cited. 

One  of  the  matters  argued,  though  not 
raised  in  proper  form,  is  the  alleged  error  of 
the  court  in  excluding  the  testimony  offered 
as  the  dying  declaration  of  Keltner.  The 
witness  says  that,  some  hours  after  the  shoot- 
ing, Keltner  said  that  Samuel  Hall  shot  him. 
A  mere,  expression  of  opinion  by  the  dying 
man  is  not  admissible  as  a  dying  declaration; 
and  it  is  immaterial  whether  the  fact  that 
the  declaration  is  mere  opinion  appears  from 
the  statement  itself,  or  from  other  undis- 
puted evidence  showing  tliat  it  was  impos- 
sible for  the  declarant  to  have  known  the 
fact  stated.  If,  upon  any  view  of  the  evi- 
dence, it  is  possible  for  the  declarant  to  know 
the  truth  of  what  he  states,  his  declarations, 
being  otherwise  competent,  should  be  re- 
ceived and  considered  by  the  jury,  in  the 
light  of  all  the  evidence.  In  the  case  at  bar, 
it  was  a  physical  impossibility  for  Keltner  to 
have  seen  who  shot  him ;  and  the  conscious- 
ness of  wrong  done  in  the  killing  of  HalPs 
father  made  him  swift  to  suspect  him  of  the 
commission  of  this  crime.  The  facts  in  the 
case  of  Walker  v.  State,  39  Ark.  225,  were 
very  similar  to  those  now  before  the  conrt, 
and  the  declarations  in  that  case  were  held  to 
be  properly  admitted.  Thecourtdivided,  how- 
ever, upon  the  question  as  to  whether  it  was 
possible  for  thedeclarant  to  have  seen  Walker, 
and  a  majority  sustained  the  trial  court  in 
the  view  that  it  was  possible.    Aflirmed. 

COOKBILL,  C.  J.,  and  Battle  and  Samdels, 
JJ.,  concurring. 

Heuinowat,  J.,  (distanUng.)  I  am  un- 
able to  concur  in  the  opinion  of  the  court  iu 
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this  case,  bat  think  that  the  Judgment  should 
be  reversed,  and  a  new  trial  awarded.    The 
charge  of  the  court  was  entire;   not,  as  is 
usa^,  divided  into  a  number  of  Instructions. 
It  contained  reference  alone  to  the  law  ap- 
plicable to  murder  in  the  Hrst  degree.    It  an* 
nounced  that  the  defendant  was  charged  with 
murder  In  the  first  degree,  and  instructed 
the  jury  that  if  tbey  found  him  guilty  as 
charged  they  would  return  a  verdict  of  guilty 
of  murder  in  the  first  degree.    No  jury  of 
good  intelligence  could  have  understood  the 
charge  in  any  other  way  than  as  directing  a 
conviction  for  murder  in  the  first  degree,  or 
an  acquittal.    True,  there  was  no  language 
expressly  prohibiting  a  con viotion  for  a  lower 
grade  of  homicide;  but,  substantially,  the  di- 
rection to  oonvict  of  mnrder  in  the  first  de- 
gree or  acquit  implied  a  prohibition  against  a 
conviction  of  a  lower  grade  of  oSense.    In 
my  opinion,  this  court  should  treat  a  charge 
as  saying  what  it  fairly  imports,  and  will 
naturally  be  received,  by  an  honest  and  in- 
telligent Jury,  as  meaning.     We  sliould  not 
endeavor  to  find  a  meaning  different  from 
that,  and  impress  this  meaning   upon  the 
charge,  although,  if  so  interpreted,  it  might 
properly  declare  the  law.    The  force  of  the 
charge  rests  in  its  interpretation  by  the  jury. 
It  should  not  only  properly  declare  the  law, 
hut  also  declare  it  in  a  manner  to  be  properly 
understood.     I  am  unable  to  reconcile  this 
charge  with  the  law  as  declared  In  the  case 
of  Flynn  v.  State,  43  Ark.  289.    In  that  case 
the  circuit  Judge,  in  concluding  his  charge, 
"instructed  the  jury  that  if  they  found  the 
appellant  guilty  they  should  assess  his  punish- 
ment at  not  less  than  three  nor  more  than 
twenty-one  years  in  the  penitentiary;  and 
that  in  this  case  the  defendant  was  guilty  of 
an  assault  with  intent  to  kill,  or  that  he  was 
guilty  of  nothing."    This  court  say:   "The 
charge  in  the  case  at  bar  left  the  jury  no 
room   to  infer  anything  in  regard  to  the  de- 
gree of  the  offense,  or  of  the  nature  of  the 
penalty,  but  cut  them  off  from  finding  the 
prisoner  guilty  of  any  of  the  lower  grades  of 
assault,  as  they  might  have  otherwise  done. 
Under  an  indictment  such  as  we  have  here, 
a  prisoner  may  be  convicted  of  any  one  of 
several  very  grave  offenses,  an  assault  with 
intent  to  murder  being  the  liighest  in  degree, 
and  he  has  the  right  to  have  the  judgment  of 
the  jury  upon  the  facts  uninfluenced  by  any 
direction  from  the  court  as  to  the  weight  at 
evidence."      The  judgment    was    reversed. 
Kow,  under  the  indictment  in  the  case  at  bar, 
the  jury  might  have  convicted  the  appellant 
"of  any  one  of  several  very  grave  offenses," 
murder  in  the  first  degree  being  the  highest; 
and  he  had  a  right  to  have  the  judgment  of  the 
j'uiy  "  uninfluenced  by  any  direction  from  the 
court  as  to  the  weight  of  evidence."    Was  the 
right  accorded  himV    Was  the  jury  permit- 
ted to  act  uninfiuenced  by  any  direction  of 
the  court?    The  court  said,  "the  defendant 
is  charged  with  mnrder  in  the  first  degree;" 
then  follows  a  lengthy  instruction  as  to  the 
law  applicable  to  murder  in  the  first  decree. 
v.l2s.w.no.?4— 45 


There  is  nowhere  an  intimation  that  the 
indictment  contained  a  charge  of  the  lower 
grades  of  homicide  or  that  the  jury  could 
convict  therefor.  It  concludes  by  saying: 
"If  you  find  the  defendant  guilty  as  charged, 
you  will  say,  •  We,  the  jury,  find  the  defend- 
ant guilty  of  murder  in  the  first  degree.'  "  If 
the  jury  was  uninfluenced  by  this  charge, 
and  was  not  resti-ained  from  convicting  for 
a  lower  grade  of  offense,  I  am  of  opinion 
that  the  charge  had  an  effect  different  from 
that  intended  by  the  learned  judge.  In  a 
proper  case,  I  tlilnk,  such  an  instruction 
ought  to  be  given ;  but  I  am  satisfied  that 
this  court  has  not  so  ruled,  and  I  am  not 
willing  to  change  the  rule  by  refinement  of 
language  and  confusing  distinctions.  In  a 
later  case,  this  court,  discussing  the  same 
question,  says:  "But  the  court  cannot  di- 
rect a  verdict  tor  the  higher  offense,  nor  re- 
strain the  jury  from  returning  it  for  the  lower 
grade."  Fagg  v.  State,  50  Ark.  606-508, 8 
S.  W.  Kep.*829. 

It  may  be  said  that  no  exception  was  prop- 
erty saved  to  the  charge.  The  exception  to 
the  charge  was  in  solido.  As  the  charge  was 
not  divided,  but  given  as  an  entirety.  It  may 
well  l)e  contended  that  the  exception  was 
sufficient.  Be  that  as  it  may,  the  law  de- 
nounces the  penalty  of  death  against  the  mur- 
derer, and  not  against  the  unskillful  or  un- 
wary. I  cannot  concur  in  a  judgment  which, 
because  a  defendant  has  not  conformed  to  a 
technical  rule  in  preparing  a  bill  of  excep- 
tions, dooms  him  to  the  gallows.  I  esteem 
fixed  rules,  intended  to  secure  orderly  pro^ 
oedure  in  the  courts,  but  think  all  such  tech- 
nical rules  should  yield,  when  necessary  to 
protect  the  life  of  a  human  being. 

HuaHKS,  J.  I  concur  in  this  opinion,  ex- 
cept that  I  think,  upon  the  whole  case,  the 
judgment  should  be  affirmed. 


FOBTBB  e.  Natim. 
[Supreme  Court  of  Arkansan.    Deo.  4, 1889.) 

OaBWISHMEKT  —  BlEMPTION— Waom — AwrDAVit. 
As  Maosf .  Dig.  Ark.  %  8244,  in  relation  to  the 
exemption  of  laborers'  wages  from  seizure  by  gar- 
nishment, which  reguires  of  the  defendant  a  sworn 
statement  to  the  eifect  that  the  wages  claimed  as 
exempt  are  less  than  the  value  of  the  personal  prop- 
erty exempt  to  him  under  the  constitution,  mam- 
f  ests  an  intent  to  limit  the  right  of  ezemi>tion  to 
those  entitled  to  exemption  under  the  constitution, 
and  as  only  residents  are  entitled  to  the  privilege, 
the  sworn  statement  of  defendant  in  garnishment 

grooeedings  is  defective  whloh  falls  to  state  that  he 
I  a  resident  of  the  state. 

Appeal  from  circuit  court,  Desha  county; 
J.  A.  Williams,  Judge. 

This  was  an  action  by  D.  O.  Porter  against 
F.  M.  Navin,  on  open  account,  with  gar- 
nishment. Judgment  for  defendant,  and 
plaintiff  appeals. 

/>.  A.  (fates,  for  appellant. 

Fes  Oubiam.  Section  S244,  Mansf .  Dig. 
in  relation  to  the  exemption  of  laborers'  wages 
from  seizure  by  garnishment,  requires  of  the 


Digitized  by 


Google 


706 


SOUTHWESTERN  REPORTEE,  Vol.  12. 


(Aik. 


defendant  a  sworn  statement  to  the  efFect 
that  the  wages  claimed  as  exempt  are  less 
than  the  value  of  the  personal  property  ex- 
eiript  to  him  under  the  constitution.  The 
statute  thus  manifests  the  intent  to  limit  the 
right  of  exemption  to  those  entitled  to  exemp- 
tion under  the  constitution.  But  ojAj  resi- 
dents are  entitled  to  the  privilege  under  the 
constitution.  The  sworn  statement  of  the 
defendant  was  therefore  defective  in  failing 
to  state  that  the  defendant  was  a  resident  of 
this  state.  G uise  v.  State,  41  Ark.  249;  Don- 
nelly v.  Wheeler,  84  Ark.  111.  Reverae  and 
remand  for  further  proceedings. 


Hboht  «.  Drake  et  al, 

(Supreme  Court  of  Arkanscu.  Deo.  4, 1889.) 
ADVnrisTBiLTORS— Bond— Actions  on. 
Where  a  settlement  of  a  deceased  adminis- 
trator's accounts,  which  is  relied  upon  as  a  basis  of 
the  breach  of  his  bond,  is  made  before  the  appoint- 
ment of  bis  administrator,  neither  the  pnncipal 
nor  bis  administrator  Is  legally  before  the  probate 
court  at  the  time  of  the  settlement,  and  the  judg- 
ment of  the  court  is  not  binding  upon  the  sureties 
in  the  bond. 

Appeal  from  circuit  coart,  Randolph  coun- 
ty; J.  W.  BuTLEii.  Judge. 

This  suit  was  commenced  on  the  16th  day 
of  February,  1886.  The  complaint  alleges: 
That  on  the  Slstday  of  November.  1870,  Clay- 
burn  Spears  and  Phoeba  Dodd  were,  by  the 
Randolph  probate  court,  appointed  adminis- 
trators of  the  estate  of  John  S.  Dodd,  deceased, 
and,  as  such,  entered  into  bond,  as  required 
by  law,  in  the  penal  sum  of  £3,000,  with 
Oscar  Drake,  A.  W.  James,  and  one  J.  C. 
Essleman,  who  is  not  sued,  as  sureties;  which 
bond  was  conditioned,  among  other  things, 
that  the  said  Spears  and  Dodd  would  well  and 
truly  admi  nister  according  to  law,  and  pay  the 
debts  of  the  deceased,  as  far  as  the  assets 
would  extend  or  the  law  direct,  and  would 
make,  or  cause  to  be  made,  just  and  true  ac- 
counts of  their  adminiBtrntion,  and  make  due 
and  proper  settlements  thereof  from  time  to 
time  according  to  law,  or  the  lawful  order  of 
any  court  having  jurisdiction.  .That,  by  rea- 
son of  the  said  Spears  having  been  appointed 
and  conBrmed  as  administrator  of  the  said 
John  S.  Dodd,  deceased,  a  large  amount  of 
assets  came  to  his  hands,  to  be  administered, 
and  afterwards,  on  the  24th  day  of  July,  1872, 
he  Qled  his  second  annual  settlement,  from 
which  it  appears  that  he  had  in  his  hands  the 
sum  of  $603.  Prior  to  filing  his  second  set- 
tlement, Phoeba  A.  Dodd  relinquished  her  in- 
terest in  tlie  assets  of  her  intestate  to  her  co- 
administrator, and  resigned,  or  was  removed, 
as  such  administratrix.  On  the  31st  day  of 
May,  1871,  the  party  for  whose  benefit  the 
suit  was  commenced  recovered  a  judgment  in 
the  probate  court  of  Randolph  county  against 
the  administrators  of  Dodd  for  0969,  and  that 
0369  of  tlie  same  remained  unpaid.  On  the 
80th  day  of  October,  1872,  Spears  died  intes- 
tate, and  at  the  January  term,  1886,  of  the 
Randolph  probate  court,  A.  J.  Witt  was  ap- 


pointed administrator  of  his  estate,  and  st 
the  same  term  of  court  he  was,  as  such  admin- 
istrator, ordered  to  pay  oft  and  discharge  the 
claim  of  said  Hecht.  That  said  Spears,  as 
administrator  of  John  S.  Dodd,  deceased, 
wasted  the  sum  of  0369  of  the  assets  of  his 
Intestate;  and  that  his  legal  representatives 
fall  to  keep  and  perform  the  covenants  snd 
conditions  in  the  said  bond;  and  assigned,  as 
a  breach  thereof,  tliat  by  the  terms  and  con- 
ditions of  the  same  it  was  the  duty  of  Spean, 
and  his  legal  representatives,  to  pay  off  and 
discharge  the  indebtedness  of  the  estate,  wtien 
BO  ordered  to  do  by  the  Randolph  probate 
court;  and  that  the  said  Spears  did  not,  as 
administrator  of  the  estate  of  John  S.  Dodd, 
deceased,  leave  unadministered  any  sum  with 
which  to  pay  off  and  discharge  the  debts. 
Defendants  demurred;  and  from  an  order 
sustaining  the  demurrer,  plaintiff  appeals. 
J.  C,  Hawthorne,  for  appellant. 

Per  Cdriah.  The  probate  court's  settle- 
ment of  the  deceased  administrator's  ac- 
counts, which  is  relied  upon  as  the  basis  of 
the  breach  of  the  bond  sued  on,  was  made  be- 
fore the  appointment  of  an  administrator  of 
the  deceased  administrittor.  As  neither  the 
principal  nor  his  administrator  whs  legally  be- 
fore the  probate  court  at  the  time  of  the  settle- 
ment, the  judgment  of  the  court  was  not  bind- 
ing upon  the  sureties  in  the  bond.  No  breach 
is  therefore  alleged  in  the  complaint,  and 
the  judgment  sustaining'  the  demurrer  is 
right.  Wycough  v.  State,  50  Ark.  102,  6  S. 
W.  Rep.  598,  and  cases  cited.    Affirmed. 


Stani-et  e.  BoNHAM  »t  at. 
(Supreme  Court  of  Arkansas.    Dea  4, 1889.) 
ExaoctiON—CuBTBST— Injunction— Dahaom, 

1.  In  Arkansas,  the  husband's  right  of  oartesy 
in  his  deceased  wife's  statutory  separate  estate  is 
subject  to  execution  for  the  payment  of  his  debts. 

2.  An  Injunction  preventing  the  sale  on  execa- 
tion  of  particular  property  does  not  prevent  the 
execution  of  thejudgment,  within  the  meaning  of 
Mansf.  Dig.  {  8763,  which  authorises  an  assessment 
of  damages  on  dissolution  of  an  injunction  where 
the  proceedings  upon  a  judgment  have  been  stayed. 

Appeal  from  circuit  court.  Drew  ooonty; 
C.  D.  Wood,  Judge. 

This  is  a  suit  by  J.  P.  Stanley  against  A. 
K.  Bonham  &  Co.  for  an  injunction  to  re- 
strain a  sale  under  execution  of  piaintitfs 
curtesy  estate  in  his  deceased  wife's  land. 
The  original  bill  was  filed  by  appellant,  James 
P.  Stanley,  as  administrator  of  bis  wife,  M. 
E.  Stanley,  deceased.  The  amended  bill  is 
filed  by  James  P.  Stanley  in  his  own  right. 
and  as  administrator  of  his  wife.  Demurrer 
to  original  complaint  was  confessed.  The 
defendants  filed  an  answer  to  which  the  com- 
plainants demurred.  The  court  overruled 
the  demurrer.  The  chancellor  dissolved  the 
temporary  injunction,  and  awarded  defend- 
ants damages.    Complainant  appeals. 

/.  M.  (t  J  Q.  Taylor,  for  appellant.  Wrfb 
<£  Williamton  and  W.  B.  McCain,  for  appel- 
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Feb  Curiam.  Thehusband'8rlghto(cu> 
tesy  In  the  deceased  wife's  statutory  separate 
estate  is  subject  to  execution  for  the  payment 
of  his  debts,  just  as  the  estate  was  at  com- 
mon law  in  lands  held  by  the  wife  to  her  sep- 
arate use,  and  free  from  the  husband's  debts. 
That  is  the  logical  deduction  from  the  decis- 
ion of  Neelly  v.  Lancaster,  47  Ark.  175,  1  8. 
W.  Kep.  66.  Whether  the  husband  takes  an 
estate  freed  from  the  rights  of  the  wife's  cred- 
itors to  subject  the  property  to  the  payment 
of  her  debts  is  not  determined. 

As  to  the  assessment  of  damages  on  disso- 
lotion  of  an  injunction,  the  statute  does  not 
authorize  an  assessment  except  in  ciises  where 
the  proceedings  npon  a  judgment  hare  been 
stayed, — that  is,  when  the  enforcement  of  the 
judgment  has  been  enjoined.  Section  3763. 
An  injunction  preventing  the  sale  of  partic- 
ular property  does  not  prevent  the  execution 
of  the  judgment  within  the  meaning  of  the 
statnte.  Marshall  v.  Green,  24  Ark.  410. 
Sections  8763-3765,  Mansf.  Dig.,  were  enact- 
ed as  one  section.  The  Brst  clause  (section 
3763)  authorizes  the  assessment  of  damages, 
and  the  otlier  two  fix  the  mettsure  of  the  as- 
sessment in  the  only  cases  in  which  the  stat- 
ute contemplates  that  damages  shall  be  as- 
sessed upon  the  dissolution  of  an  injunction. 
Greer  v.  Stewart,  48  Ark.  23,  2  S.  W.  Rep. 
251.  In  other  cases  the  remedy  is  by  suit  on 
the  injunction  bond.  The  judgment  assess- 
ing damages  upon  the  dissolution  of  the  in- 
junction is  vacated ;  otherwise  it  is  affirmed. 


MUBPBT  «.  SHEPPABO. 

(Supreme  Court  of  Arkansas.  Deo.  4, 188B.) 
Assessor— Oath  of  Office. 
An  assessor  who  fails  to  take  the  eeneral 
oath  of  office  required  by  the  law  is  an  officer  de 
facto,  and  his  aots  are  VBlid  when  questioned  ool- 
UtenOly.  SteU  ▼.  Wataon,  11  S.  W.  Rep.  SSH,  fol- 
lowed. 

Appeal  from  circuit  court,  Desha  county; 
JuHN  A.  WiixiAus,  Judge. 

This  is  an  action  to  enforce  the  collection 
of  a  levee  tax,  assessed  upon  the  lands  of  de- 
fendant's intestate,  under  Pamphlet  Acta 
Ark.  1879,  p.  117.  Defendant  appmls  from 
the  decree. 

Ja*.  Murphy,  for  appellant.  X  J,  Pur- 
doll,  tor  appellee. 

Feb  Curiam.  An  assessor  who  fails  to 
take  the  general  oath  of  o£Bce  required  by  the 
law  is  an  oflBcer  de  facto,  and  his  acts  are 
valid  when  questioned  collaterally.  Moore  v. 
Turner,  48  Ark.  243;  Twombly  v.  Kimbrough, 
24  Ark.  474;  Board  v.  Land  Owners,  51  Ark. 
516,  11  8.  W.  Rep.  822;  Cooley,  Tax'n,  (2d 
Ed.)  258-266.    Affirmed. 


Webb  gt  ai.  e.  Armou>. 

{fiwpreme  Court  of  Arkansas.   Jan.  4, 1890.) 

IiAVDIXmD  AXS  TSNAHT — 'BxsT — Attachxxhv. 

1.  The  consent  of  the  landlord  to  the  removal 

•ad  sale  of  the  tenant's  crop  is  a  ralid  defease  to  a 

landlord's  attadunent. 


9.  Where  the  tenant  Is  authorized  to  make  the 
sale  for  the  parposa  of  paying  a  debt  for  which 
the  landlord  is  surety,  the  failure  on  the  part  of 
the  tenant  to  devote  the  ezoess  of  the  proceeds  of 
the  sale  to  the  payment  of  the  rent  is  not  a  ground 
for  attachment. 

Appeal  from  circuit  court,  Sebastian  coun- 
ty; John  S.  Little,  Judge. 

The  plaintiffs  Webb  and  others  brought 
landlords'  attachment  against  the  defendant 
Arnold,  who  was  their  tenant,  for  $350  rent, 
and  had  the  crops  sold  under  the  attachment. 
The  defendant  answered,  admitting  the  rent- 
al, but  denying  the  grounds  of  attachment, 
and  claimed  8250  damages.  There  was  a 
verdict  for  rent  in  favor  of  the  landlords, 
and  for  damages  in  favor  of  the  tenant;  and 
the  landlords  filed  their  motion  for  a  new 
trial,  which  being  overruled,  they  excepted, 
and  appealed. 

Cook,  Lvoe  A  Hill,  for  appellants. 

Per  Curiam.  There  was  evidence  to  Jus- 
tify the  jury  in  finding  that  the  landlord  con- 
sented to  the  removal  of  the  cotton  from  the 
premises  where  it  was  grown,  and  it  was  in 
proof  that  the  tenant  was  autboi-ized  by  tlie 
landlord  to  sell  two  or  three  bales  of  cotton 
to  pay  the  Harwood  debt,  for  which  the  land- 
lord was  surety.  He  sold  two  bales  for  $81, 
and  out  of  the  proceeds  paid  the  Harwood 
debt,  of  something  over  650,  and  devoted 
the  residue  to  the  payment  of  bis  creditors. 

The  consent  of  the  landlord  to  the  removal 
and  sale  of  the  cotton  was  the  gist  of  the  de- 
fense to  the  attachment;  and  when  that  was 
proved  the  ground  of  the  attachment  failed. 
The  failure  to  devote  the  excess  of  the  pro- 
ceeds of  sale  made  by  consent  of  the  landlord 
to  the  payment  of  rent  was  not  a  ground  for 
attachment.  The  appellant  has  pointed  out 
no  error  for  which  the  judgment  should  be 
reversed.     Affirmed. 


Crawford  o.  Norris. 
(Supreme  Court  of  Arkansas.    Nov.  18. 1889.) 
AoconNTiiro — Bcbdbs  of  Proof. 
In  a  suit  to  oompel  defendant  to  aocoont  for 
and  turn  over  certain  funds  collected  under  a  cer- 
tain contract  and  unaccounted  for,  defendant,  in  a 
cross-corn  plaint,  alleged  that  plalntifl  was  indebted 
to  him  for  commissions  upon  moneys  collected  by 
plalnttS  under  the  same  contract,  and  never  tamed 
over  to  him.    HeUL,  that  the  burden  of  proof  was 
upon  plaintiff  in  the  bill,  and  upon  defendant  In 
the  cross-complaint,  and.  neither  being  sustained 
by  satisfactory  proof,  both  should  be  dismissed. 

Appeal  from  circuit  court.  Union  county; 
H.  G.  BuNN,  Special  Judge. 

The  plaintiff  was  sheriff  of  Union  county, 
and,  in  consideration  of  certain  citizens  of 
said  county,  among  whom  was  the  defendant, 
becoming  sureties  on  his  bond  as  collector 
for  the  revenue  of  1885,  he  entered  into  a 
written  contract  with  them  by  which  he 
agreed  to  take  into  his  employ  the  defendant 
as  deputy-oolleotor,  and  to  pay  him  one-half 
of  the  net  proceeds  of  his  commissions  in  kind 
collected  by  law.  It  was  farther  agreed  in 
said  contract  that  a  correct  account  should 
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be  kept  of  all  the  dlsbanements  and  reim- 
bnraetnents  necessary  in  performing  the  du- 
ties of  said  oflSce;  tliat,  in  case  defendant  be- 
came disabled  to  perform  ttie  functions  of  his 
otBce,  the  other  sureties  named  shouid  select 
some  one  to  fill  the  vacancy  of  deputy-col- 
lector; that  defendant  should  take  possession 
of  all  the  funds  collected  each  day,  and  de- 
posit same  in  some  flre-proof  s^e  in  the 
county;  and  that  after  all  the  taxes  should 
have  been  collected  for  the  year  1885  the 
plaintifC  should,  in  the  presence  of  defendant, 
turn  over  all  funds  Collected  by  him  in  said 
year  to  the  proper  authorities,  and  take  re- 
ceipt for  same.  This  suit  was  brought  by 
plaintiff  to  compel  defendant  to  account  for 
and  turn  over  to  him  certaia  funds  collected 
under  said  contract,  and  unaccounted  for. 
The  special  master  to  whom  the  matter  was 
referred  made  a  statement  of  the  account, 
finding  that  the  defendant  was  indebted  to 
the  plaintiff  in  the  sum  of  8873.09,  of  which 
$266,09  was  in  currency  and  $107  was  in  the 
new  county  scrip  of  said  county.  ^Defendant 
fllM  exceptions  to  this  report  of  the  master; 
and  the  whole  matter  was  submitted  to  the 
chancellor,  who  reduced  his  findings  and  de- 
cree to  writing,  wherein  he  determined  de- 
fendant's indebtedness  to  plaintiff  to  be  $223, 
for  which  sum  judgment  whs  rendered.  Un- 
der the  issue  formed  by  the  pleadings,  and 
under  tlie  evidence,  the  chancellor  determined 
that  "the  only  point  in  controversy  is  as  to 
the  amounts  the  plaintiff  and  defendant  paid 
into  the  state  treasury,  in  the  plaintiff's  set- 
tlement with  the  state  treasurer,  on  or  atwut 
the  8th  of  May,  1886."  Defendant  appealed. 
U.  if.  <&  Q.  B.  Rose,  for  appellant.  Dan 
W.  Jones,  for  appellee. . 

Feb  Cubiau.  Norris  all^^ed  that  he  had 
paid  money  in  settlements  which  Crawford 
should  have  paid  out  of  moneys  received  by 
him  as  deputy.  The  burden  was  upon  Nor- 
ris  to  prove  these  facts,  and  he  has  not  satis- 
factorily done  so.  The  difficulty  which  the 
chancellor  experienced  in  arriving  at  a  satis- 
factory conclusion  upon  the  evidence  in  this 
cause  Is  intensified  here  by  the  absence  of 
many  circumstances  arising  during  the  trial 
which  probably  influenced  him.  He  appears 
to  be  correct  in  holding  that  the  inquiry  is 
narrowed  to  the  amounts  paid  into  the  state 
treasury  by  Crawford  and  Norris,  respective- 
ly, on  May  8,  1886.  The  amount  due  the 
state  was  about  $4,700.  Of  this,  we  know 
that  Norris  paid  the  amount  of  the  assessor's 
receipt,  $478,  and  the  liquor  licenses,  $400. 
Crawford,  consequently,  could  not  Itaye  paid 
$4,500,  as  claimed  by  him.  Norris  swears 
that  Crawford  paid  to  the  state  $3,500  cur- 
rency and  $189  scrip,  making  $3,639.  Craw- 
ford and  others  swear  that  Norris  claimed  to 
have  paid  about  $1,000.  The  sum  which 
Norris  says  Crawford  paid,  and  the  amount 
which  be  admitted  at  the  time  was  paid  by 
himself,  make  the  sum  due  the  state,  approx- 
imately. Crawford  alleges  that  Norris  is  in- 
debted to  him  for  commissions  upon  moneys 


collected  by  Norris,  and  never  turned  over 
to  him.  The  burden  was  upon  Crawford  to 
prove  this.  The  evidence  relied  upon  is  too 
unsatisfactory  and  Indefinite  to  warrant  us 
in  holding  that  the  allegation  is  sustained. 
The  result  makes  it  unnecessary  to  inquire 
whether  the  contract  between  the  parties  was 
not  wholly  void,  as  against  public  po^ej. 
Reverse,  and  dismiss  the  bill  and  cross-com- 
plaint. 


Blaneknbaker  et  al.  v.  Blaneenbaees 
etaZ.,  (two  cases.)  Fokeeo.  Same.  Down- 
ing et  al.  V.  Saue.    Garb  t>.  Same. 
(Court  cf  Appeal*  of  Kenttuku.    I>eo.  17, 1888.) 
Baui  or  iNVAirr's  LxiiDa. 
Where  unproductive  land  devised  for  Viia, 
remainder  over  to  the  issue  of  the  Ufe-tenanti,  is 
Bold  for  reinvestment,  in  proceedings  Instituted 
under  Civil  Code  Ky.  (Carroll's)  i  491,  which  pro- 
vides that,  in  an  equitable  action  by  the  owner  of 
a   particular  estate   of   freehold,   in  possession, 
amlnst  the  owner  of  the  reversion  or  remainder, 
though  he  be  an  infant,  real  property  may  be  sola 
for  Investment  of  the  prooeeds  in  other  real  prop- 
erty, it  is  proper  for  the  ohanoeUor  to  permit  the 
life-tenants  to  bid  therefor.    . 

Appeals  from  Louisville  chancery  court. 
"Not  to  be  oiHcially  reported." 
L.  L.  Parks,  for  appellants.     0.  W.  Mil- 
bum,  for  appellees. 

Prtob,  J.  These  five  oases  are  submitted 
on  the  appeal  of  the  purchasers  of  certain 
land  near  the  city  of  Louisville,  under  a  de- 
cretal sale.  In  response  to  a  rule  to  show 
cause  why  they  should  not  pay  the  purchase 
money,  they  question  the  validity  of  the  title. 
David  Blankenbaker,  the  ancestor  of  the  ap- 
pellants, left  a  last  will,  by  which  he  devised 
this  land,  containing  a  fraction  over  100 
acres,  to  his  wife,  for  life,  remainder  to  hii 
grandchildren,  (naming  them,)  for  life,  and, 
at  their  death,  to  their  issue.  The  purpose  of 
the  testator  seems  to  have  been  to  keep  this 
land  in  the  possession  of  his  descendants  a3 
long  as  practicable,  and  provides,  in  effect, 
that  it  is  not  to  be  sold  unless  the  income 
from  the  land  should  be  less  than  the  state 
and  county  burdens  upon  it,  in  the  form  of 
taxes.  The  widow  is  now  dead,  and  the  land 
has  been  partitioned  between  the  life-tenants, 
and  is  divided  into  small  lots,  of  seven  or 
eight  acres  each.  The  land  is  swampy,  with 
a  white  crawfish  soil,  and  unproductive,  and 
is  not  yielding  any  income,  but  burdened  with 
taxation  that  must  consume  it  when  the  life- 
tenants  are  unable  to  pay  the  burdens.  In 
other  words,  these  life-tenants  are  left  to  hold 
the  land,  pay  the  taxes,  and  discharge  other 
burdens,  without  receiving  any  income  what- 
ever ;  and  it  clearly  appears  that  the  land  is 
valuable  only  by  reason  of  its  proximity  to 
the  city,  and  can  be  held  only  by  those  whose 
pecuniary  condition  enables  them  to  hold 
it  for  purposes  of  speculation.  The  chil- 
dren of  the  life-tenants  in  being  are  all  be- 
fore the  court,  as  well  as  all  the  parties  in  in- 
terest, and  represented  by  a  guardian  ad  li- 
tem, and  all  proper  steps  were  taken  necessary 
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to  pass  the  title  to  the  purchaser.  The  life-ten- 
ants, who  have  instituted  these  proceedings, 
were  fwrmitted  by  the  chancellor  to  bid  for 
the  land,  on  the  idea,  no  doubt,  of  preventing 
a  sacrifice  of  the  property,  or  to  vest  the  title 
in  them  so  that  they  might  dls|:>03e  of  it,  and 
relieve  the  burdens  upon  it.  The  land  seems 
to  have  been  sold  for  a  fair  value, — fully  as 
much  as  it  Is  worth;  and  we  perceive  no  resi- 
son  why  the  title  did  not  pass  as  well  to  them 
as  if  purchased  by  a  stranger.  The  laud  is 
only  sold  for  the  purposes  of  reinvestment, 
and  this  reinvestment  is  under  the  control  of 
the  chancellor.  He  will  see. that  it  is  made, 
and  the  interests  of  those  in  remainder  are 
secured,  in  the  same  manner,  and  upon  the 
same  conditions,  provided  by  the  will  of 
Blankenbaker.  This  sale  is  made  under  sec- 
tion 491,1  Civil  Code,  (Carroll's;)  and,  as  the 
title  is  perfect,  and  the  proceeds  of  sale  under 
the  control  of  the  chancellor,  we  see  no  rea- 
son why  the  rule  to  pay  the  purchase  money 
should  not  be  made  .absolute.  The  judgment 
in  each  of  the  five  cases  is  affirmed. 


'  Mttsorave  et  uto.  v.  Paskish. 
(Court  ofAppeaU  of  Kentucky.    I>e&  13,  1889.) 
JusiciAi.  Sai,b. 

Where  a  sale  is  confirmed  after  dedslon,  on 
appeal,  reversing  the  jadgment,  and  directing  that 
appellant's  Interest  be  protected  in  the  sale,  and 
the  sale  has  been  made,  without  securing  appel- 
tent's  rights,  on  6  months'  credit,  instead  of  13,  as 
directed  by  the  Jadgment,  the  order  of  confirma- 
tion wlU  be  set  aside. 

Appeal  from  circuit  court,  Webster  county. 
-  "Not  to  be  officially  reported." 

Suit  by  S.  A.  Farrish  against  Charles  Mus- 
grave  and  wife,  to  subject  a  house  and  lot  to 
the  payment  of  plaintiff's  judgment  debt.  A 
Judgment  for  plaintiff  was  reversed,  and  a 
part  of  tbe  property  held  to  be  the  separate 
property  of  the  wife,  and  exempt  from  tbe 
judgment,  and  it  was  directed  that  she  should 
be  secured  in  the  sale  for  her  interest.  The 
wife  now  appeals  from  an  order  confirming 
the  sale,  i'or  former  report,  see  11  S.  W. 
Bep.  464. 

John  D.  Hill  and  9.  H,  Totory,  toi  appel- 
lant. 

Fbtor,  J.  This  case  had  been  reversed 
before  the  order  confirming  tbe  sale  had  been 
made;  and  while  this,  of  itself,  would  not  be 
•uflScient  to  set  aside  the  sale,  no  bond  was 
required  of  the  purchaser  that  the  rights  of 
this  appellant  might  be  secured,  and  a  sale  of 
the  property  was  made  on  a  credit  of  6 
months,  when  the  judgment  directed  the  sale 
to  be  made  on  a  credit  of  12  months.  The 
entire  matter  of  this  controversy  should  be 
settled  in  this  litigation.    Judgment  reversed 

•CivU  Code  Ky.  (CarroU's)  (  491,  provides  that 
te  an  equitable  action  by  the  owner  of  a  particular 
•state  of  freehold,  in  possession,  against  the  owner 
«f  Uie  reversion  or  remainder,  though  he  be  an  in- 
tmat,  real  property  may  be  sold  for  investment  of 
tbe  proceeds  in  other  real  property. 


and  remanded,  with  directions  to  set  aside 
the  sale,  and  for  proceedings  consistent  with 
this  opinion. 

BussBLL  V,  BussEXL  et  at. 

(Cmat  of  Appeals  of  Kentueky.    Deo.  13, 1889.) 

Resulttro  Tbcbts  —  CnxTEST  —  Imfbovxmbnts — 

Spboixl  Jubob. 

1.  A  husband  verbally  purchased  land  from  his 
father-in-law,  and  had  paid  part  of  the  purchase 
money  when  the  father-in-law  died  intestate,  leav- 
ing seven  children.  There  was  no  administration 
on  the  estate,  but  all  of  the  children,  except  the 
wife,  conveyed  their  interest  in  the  land  to  the 
husband;  the  wife  being  present  and  consenting. 
Bhe  died  a  few  years  after,  and  the  husband  oon-' 
tinned  in  possession  of  the  land  as  owner  for  80 
years.  Held  that,  as  there  had  been  a  complete 
reduction  to  possession  and  conversion  by  the  hns- 
band  of  the  six-sevenths  conveyed  to  him,  no  trust 
therein  resulted  to  the  wife's  heira,  though  the  land 
was  estimated  against  the  wife  Id  the  division  of 
the  father-in-law's  estate. 

2.  On  the  death  of  some  of  his  children,  a  hus- 
band, tenant  by  the  ourtesy  of  his  deceased  wife's 
land,  has  his  life-estate  enlarged  to  an  absolute  in- 
terest by  inheritance  from  uiem;  and  therefore 
any  enhanced  value  arising  from  Improvements 
made  by  him  should  be  deducted  before  aUoting  a 
surviving  child  his  share  in  the  land. 

8.  Where  an  affidavit  to  compel  the  regular 
Jndge  to  vacate  the  bench  fails  to  state  any  fact 
upon  which  affiant  founds  his  belief  that  the  judge 
would  not  afford  him  a  fair  trial,  and  is  not  pre- 
sented until  after  answer,  an  order  reciting  that 
the  regular  judge  could  not  properly  preside,  but 
gave  way  to  a  special  judge,  does  not  prevent  the 
regular  judge  thereafter,  before  the  special  judge 
has  acted,  from  again  assuming  jurisdiction. 

Appeal  from  circuit  court,  Marion  county. 
"Not  to  be  officially  reported." 
Rices  a  Spalding,  for  appellant.    Avritt 
<t  Russell,  for  appellees. 

Holt,  J.  Benjamin  Mattingly,  by  verbal 
contract,  let  his  son-in-law,  John  M.  llussell, 
have  a  farm  at  what  It  had  cost  him,  less  an 
advancement  of  Sl.OOO.  Bussell  had  paid 
about  $500  of  the  purchase  money  when  Mat- 
tingly died  intestate,  in  April,  1854,  leaving 
seven  children.  Tbey  settled  up  the  estate 
without  any  administration.  -  AH  of  the  heirs 
save  .the  wife  of  John  M.  Bussell  conveyed 
to  him  their  interest  in  the  land  which  their 
father  had  verbally  sold  to  him.  It  does  not 
clearly  appear  whether  this  was  done  by  rea- 
son of  the  verbal  purchase,  or  merely  as  a  part 
of  Mrs.  Russell's  share  of  the  estate.  It  is 
reasonably  certain,  however,  that  it  was  es- 
timated against  her  in  the  division  of  the  es- 
tate. The  conveyance  was  made  to  the  hus- 
band in  July,  1854.  The  wife  was  present, 
and  made  no  objection  to  it.  While  no  ex- 
press consent  thereto  by  her  is  proven,  yet 
she  knew  of  it,  and  by  conduct,  if  not  in 
words,  consented  to  it.  The  wife  died  with- 
in a  few  years.  The  husband  married  again, 
had  children  by  the  second  marriage,  and  re- 
sided upon  the  land  until  his  death,  in  Jan- 
aary,  1888.  Their  children,  save  the  appel- 
lant, Wallace  Bussell,  died  after  their  mother, 
and  without  issue.  This  suit  was  brought 
to  settle  tbe  father's  estate. 

It  is  clear  that  the  wife  owned  her  one- 
seventh  of  the  land.     It  Is  insisted,  however. 
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by  the  appellant,  tliat  the  father  held  the  re- 
maining six-sevenths,  which  had  been  con- 
veyed to  him  by  the  other  six  beirs,  not  as 
bis  own,  but  in  trust  for  her.  Upon  the 
othpr  side  this  is  denied.  Our  statute  pro- 
vides that  when  a  deed  is  made  to  one  person, 
and  the  consideration  paid  by  another,  no 
trust  shall  result  in  favor  of  the  latter:  but 
this  does  not  apply  where  the  deed  is  so  made 
without  the  consent  of  the  person  furnishing 
the  consideration,  or  where  the  grantee,  in 
violation  of  a  trust,  uses  the  funds  of  another 
person.  The  circumstances  of  this  case 
show,  however,  a  complete  reduction  to  pos- 
session and  conversion  by  the  husl>and  of  so 
much  of  her  interest  in  her  father's  estate  as 
may  have  been  charged  up  to  tier,  by  reason 
of  its  going  in  satisfaction  of  the  six-seventlis 
of  the  land  deeded  to  her  husband,  by  her  con- 
sent, by  the  other  six  beirs.  The  transaction 
divested  her  and  invested  him  with  the  right. 
Moreover,  it  does  nut  appear  that  after  tlie  con- 
veyance to  the  husband  it  was  ever  claimed 
that  he  held  the  six-sevenths  of  the  land  in 
trust,  or  that  be  ever  in  any  way  admitted  or 
recognized  it.  The  transaction  occurred  more 
than  30  years  before  any  such  trust  whs  as- 
serted; and,  in  the  absence  of  the  statute,  we 
should  be  slow  to  recognize  it. 

The  husband  had  a  life-estate  as  tenant  by 
the  curtesy  in  the  one-seventh  interest  belong- 
ing to  bis  wife.  He  made  valuable  improve- 
ments upon  the  entire  tract.  It  is  urged 
that,  as  be  was  a  life-tenant  of  the  one-sev- 
enth, the  remainder  interest  of  the  appellant 
therein  must  be  allotted  without  regard  to 
t'<e  improvements  having  been  made  by  his 
father.  The  latter,  however,  inherited  from 
bis  dead  children,  and  thus  became  the  al>8o- 
lute  owner  of  an  interest  in  this  one-seventh. 
He  was  not  a  mere  life-tenant,  and  it  was 
proper,  therefore,  to  deduct  any  enhanced 
value  arising  from  the  improvements  before 
making  a  division  between  the  appellant  and 
his  father's  estate,  the  latter  thus  getting  the 
benefit  of  them. 

The  affidavit  Qled  for  the  purpoee  of  com- 
pelling the  regular  judge  to  vacate  the  bench 
failed  to  state  any  fact  upon  which  the  affi- 
ant founded  his  belief  that  the  judge  would 
not  afford  him  a  fair  trial.  It  was  therefore 
insufficient.  Moreover,  it  was  not  presented 
until  after  an  answer  bad  been  filed.  Insur- 
ance Co.  v.  Landram,  11  S.  W.  liep.  367, 
592.  The  facts  that  upon  its  presentation  an 
order  was  made  reciting  that  the  regular 
judge  could  not  properly  preside;  that  he  de- 
clined to  do  so,  and  gave  way  to  the  special 
judge,  who  had  been  elected  for  that  term  of 
court,— did  not  prevent  the  regular  judge  from 
thereafter,  and  before  the  special  judge  had 
acted,  assuming  jurisdiction  of  the  case.  The 
order  was  made  at  one  term,  and  at  the  suc- 
ceeding one  the  regular  judge  took  jurisdic- 
tion of  the  case.  He  bad  in  the  mean  time 
concluded,  doubtless,  that  he  had  not  been 
properly  displaced.  This  was  true,  and  he 
prdperly  resumed  control  of  the  action.  Judg- 
ment affirmed. 


ON  PSTITION  FOB  KEHEABHia. 
(Jan.  9, 1890.) 

Holt,  J.     Counsel  express  fear  tbst  the 
opinion  in  this  case  will  produce  confusion 
of  property  rights.     It  was  not  intended  to, 
nor  dues  it,  decide  that  the  wife  can  be  di- 
vested of  the  title  to  her  land,  and  it  be  in- 
vested  in  the  husband,  by  her  mere  silence 
or  failure  to  assert  her  right  in  his  presence; 
or  that  his  coming  into  possession  of  it  makes 
him  the  owner  of  it,  as  in  ca^e  of  a  conver- 
sion of  the  wife's  personalty  by  the  husband. 
The  alarm  we  think  is  utterly  unfounded. 
The  trouble  is,-  counsel  assume  certain  mat- 
ters as  shown  by  the  record  which  do  not  ap- 
pear.    The  rules  of  law  must  be  applied,  o{ 
course,  according  to  the  state  of  case  pre- 
sented.   It  is  not  shown  how  Benjamin  Mat- 
tingly's  estate  was  divided  or  settled.    The 
long  lapse  of  time  seems  to  have  blotted  oat 
the  recollection  of  it.    It  does  not  appear  that 
this  land  was  ever  allotted  to  Mrs.  Bus.seli.  It 
bad  been  verbally  sold  by  her  father  to  her  hus- 
band.   A  portion  of  the  purchase  money  had 
been  paid  by  the  latter  before  the  death  of  the 
father.    AU  of  the  heirs,  except  the  wife, 
conveyed  to  the  husband.    Doubtless,  the 
balance  owing  of  the  purchase  money  was  es- 
timated against  Mrs.  Uussell  in  the  settle- 
ment of  the  estate.    Upon  what  score,  bow- 
ever,  does  nut  appear.     There  was  other  es- 
tate besides  land  to  be  divided.    The  six-sev- 
eutbs  of  tlie  land  was  deeded  by  the  other 
six  heirs  to  her  husband,  by  her  consent,  and, 
although  she  may  have  been  and  probablj 
was  charged  in  the  division  of  the  estate  in 
some  way  with  the  balance  owing  for  the 
land,  or  six-sevenths  of  it.  yet  the  state 'ot 
case  shown  by  the  evidence  does  not  author- 
ize a  court  to  declare  that  her  husband  held 
the  interest  so  conveyed  in  trust  for  her. 
Nor  does  tlie  record  show,  as  counsel  sup- 
pose, that  the  improvements  were  made  upon 
the  land  by  John  M.  Russell  when  he  was  a 
mere  life-tenant  of  bis  wife's  one-seventh, 
and  before  he  had  become  the  absolute  own- 
er of  a  portion  of  it  by  reason  of  the  death  of 
some  of  his  children. 

Upon  the  record  before  us,  the  conclusion 
heretofore  reached  accords  with  tlie  recog- 
nized rules  of  law.  and  the  petition  for  a  re- 
hearing is  therefore  overruled. 


LouiSTiLLs  Indttstrial  Sohool  op  Rb- 

FORK  t>.  City  of  Louisville. 
(Court  0/  Appeals  of  Kentucky.    Deo.  13, 1889.) 

BEFOaHATOBIEB — ELECTION  Or  BOARD  OF  KaK- 
AOEBS. 

Act  Ky.  1866,  amending  Act  March  9, 1S59, 
provided  for  the  electdon  by  the  ^neral  oonncU  ol 
the  city  of  Louisville  of  a  board  of  nine  maoagen 
for  the  IioulsvlUe  Industrial  Sohool  of  Reform,  who 
were  to  divide  themselves  Into  three  classes,  to 
hold,  respectively,  one,  two,  and  three  yean. 
Three  new  managers  were  to  be  elected  annoally 
thereafter.  The  original  act  provided  that  on  fail- 
ure to  elect  at  the  regular  time  the  managers 
should  hold  over  "  until  a  new  election. "  The  g»n- 
eral  council,  as  a  condition  of  the  grant  of  land  to 
the  institution,  which  Is  entirely  supported  by 
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mnnicipal  taxation,  was  also  grlven  a  supervisory 
power  over  it.  Held  that  ■where,  by  reason 
of  •  failure  to  hold  an  election  for  four  years, 
the  terms  of  all  the  managers  have  expired,  and 
all  are  holding  over,  the  general  council  has  the 
rig  at  to  elect  an  entirely  new  board. 

Appeal  from  Louisville  law  and  equity 
court. 

"Xot  to  be  officially  reported." 

In  suit  for  injunction  against  the  city  of 
Lotiisville,  instituted  by  ttie  outgoing  board 
of  ttie  Louisville  Industrial  School  of  Reform. 
The  new  board  ordered  ttie  suit  dismissed, 
which  the  old  board  opposed,  urging  that  the 
new  board  had  not  l)eeu  duly  elected.  The 
decision  was  advene  to  the  old  board,  which 
appeals. 

John  Roberts,  Muir  A  Hey  man,  Brovm, 
Humphrey  A  Davie,  for  the  old  board. 
O'Neal,  Jackson  <fi  Phelps,  T.  L.  Burnett, 
and  Helm  A  Bruce,  for  the  new  board.  H,  8. 
Barker,  for  the  City. 

Pbtor.  J.  The  general  council  of  the  city 
of  Louisville  having  elected  Thomas  L.  Bar- 
rett. Atilla  Cox,  Zach  Phelps,  Julias  Bam- 
berger. W.  W.  Hite,  Fred  11.  Walkup,  James 
A.  Leach,  Charles  H.  Pettit,  and  H.  M.  Ben- 
ford  as  the  board  of  managers  of  the  Louis- 
ville Industrial  School  of  Reform,  those  gen- 
tlemen, on  the  4th  of  May,  1889,  took  the 
oath  required  by  law,  and  entered  upon  the 
discbarge  of  their  duties.  Prior  to  and  at 
the  time  this  election  was  held,  the  corpora- 
tion had  an  action  pending  in  the  Louisville 
law  and  equity  court,  instituted  at  the  in- 
stance of  the  then  existing  president  and 
board  of  managers,  in  which  they  sought  an 
injunction  against  the  city  of  Louisville  and 
its  engineer,  R.  T.  Scowden,  preventing 
them  from  extending  Third  street,  in  the 
city,  tbroDgh  and  over  the  grounds  of  the 
corporation,  and  from  tearing  down  certain 
parts  of  the  corporate  buildings  that  were  oc- 
cupied by  the  inmates  of  thp  institution. 
The  injunction  obtained  by  the  board  of  man- 
agers was  dissolved  by  the  vice-chancellor, 
and  reinstated  by  one  of  the  judges  of  this 
court.  After  the  injunction  iiad  been  rein- 
stated the  new  board  was  elected  by  the  gen- 
eral eouncil;  and  that  board,  deeming  the 
litigation  between  the  corporation  and  the 
city  unnecessary,  and  claiming  the  right  to 
control  the  corporate  property,  directed  coun- 
sel to  dismiss  the  action.  The  old  board, 
consisting  of  D.  P.  Faulds  and  others,  who 
bad  instituted  the  proceeding  against  the 
city.  Insisting  that  the  election  of  the  new 
board  was  invalid,  and  that  they  still  con- 
stituted the  legal  board  of  managers,  in- 
structed their  counsel,  by  whom  tlie  action 
was  filed,  to  resist  the  motion  to  dismiss.  The 
vice-chancellor,  on  the  hearing,  dismissed 
the  action,  on  the  ground  that  the  old  board 
had  been  superseded  by  the  election  of  the 
new  board,  and  denj'ing  the  right  of  appeal 
to  the  old  board.  This  court,  on  the  appli- 
cation of  their  counsel,  directed  the  court  be- 
low to  allow  the  appeal,  in  order  that  it  might 
be  determined  who  were  the  managers  of  the 


corporation;  and  the  validity  of  the  election 
held  by  tlie  new  l>oard  is  the  sole  question 
presented  for  our  consideration. 

An  act  approved  on  the  9th  of  March,  in 
the  year  1859,  incorporated  the  board  of  man- 
agers; the  third  section  of  which  provided 
"that  the  board  of  managers  shall  have  pow- 
er to  fill  all  vacancies  that  may  occur  from 
the  death  or  resignation  or  removal  of  any 
o£  its  members  until  the  time  of  the  regular 
biennial  election;  and,  if  the  election  shall 
fall  to  take  place  at  the  regular  time,  the 
corporation  shall  not  thereby  be  dissolved, 
but  the  members  of  said  board  shall  continue 
in  office  until  a  new  election."  In  the  year 
1866  this  biennial  election  was  dispensed  with 
by  a  legiaiative  enactment  that  provided  for 
the  election  of  nine  managers,  to  be  elected 
in  May,  1866;  and  these  managers  were  to 
divide  themselves  into  three  classes,  of  three 
each,  the  term  of  one  class  to  expire  in  one 
year;  the  second  class,  in  two  years;  and  ttie 
third  class.  In  three  years, — and  in  each  yesir 
thereafter  three  managers  should  ho  elected. 
Tills  mode  of  election  continued  until  May, 
1885,  and  from  that  time  until  these  last 
managers  were  elected,  on  the  2d  of  May, 
1889,  no  election  was  held.  The  general 
council  failed  to  elect  for  the  years  188(5, 
1887,  and  1888;  and  when  the  present  appel- 
lees were  elected  the  term  of  office  of  all  the 
old  managers  bad  expired,  and  all  were  hold- 
ing over.  So,  at  the  election  held  on  the 
2d  of  May,  1889.  the  general  council  had  to 
determine  whether  an  election  of  all  nine 
managers  should  be  had,  or  an  election  of 
only  three,  following  with  an  election  of 
three  members  each  year..  The  law  not  hav- 
ing been  complied  with,  each  memtier  of  the 
old  board  was  holding  over,  and  could  hold 
only  until  his  successor  was  elected  and  qual- 
illed.  It  was  made  the  duty  of  the  nine 
managers,  under  the  act  of  1866,  when  elect- 
ed to  divide  themselves  into  three  classes  of 
three  each,  the  council  having  nothing  to  do 
with  this  division,  and  no  election  having 
been  held  by  the  council  from  May,  1885,  un- 
til 2d  of  May,  1889,  a  new  election  was  proper 
of  the  entire  board;  and,  when  elected,  the 
classification  should  be  made  by  the  man- 
agers, as  provided  by  the  act  of  1866. 

It  is  argued  that  a  change  of  a  part  of  the 
board  each  year  always  left  a  majority  of  the 
members  in  office  who  were  familiar  with  the 
affairs  and  interests  of  the  coiporation,  and 
for  that  reason  this  mode  of  selecting  the 
board  was  adopted.  Although  the  entire 
board  may  be  changed  in  the  period  of  three 
years,  the  argument  advanced  lias  some  force, 
and,  no  doubt,  prompted  the  mode  of  election 
provided  by  the  statute.  Still  we  find  no 
provision  for  such  an  election,  where  the 
term  of  each  member  has  expired;  and  the 
right  to  classify  not  belonging  to  the  coun- 
cil, nor  the  duty  of  continuing  one  in  office 
under  the  circumstances  being  imposed  on 
that  t>ody,  a  resort  to  the  act  of  1854  is  proper, 
which  provides  that  the  corporation  shall  not 
he  dissolved  by  reason  of  the  failure  to  elect. 
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bat  the  members  of  tbe  board  shall  oontinue 
In  office  until  a  new  election.  The  new  elec- 
tion means  an  election  toQll  tbe  place  of  each 
and  every  member  of  the  board  holding  over; 
and,  regardless  of  tbe  act  of  1854,  where 
there  was  a  failure  to  elect,  and  each  member 
only  entitled  to  the  office  until  his  successor 
is  qualified,  it  seems  clear  that  tbe  council 
had  the  right  to  elect  the  entire  body,  and 
that  body  proceed  to  classify  itself  as  pro- 
vided in  the  act  of  incorporation.  Besides, 
in  a  case  of  less  doubtful  construction  than 
is  found  in  the  statute  before  us,  this  court 
would  be  reluctant  to  interfere  with  the  ac- 
tion of  the  governing  body,  where  it  failed 
to  comply  with  tbe  strict  letter  of  a  statute 
in  the  conduct  of  an  election  held  merely  to 
fill  a  vacancy  in  the  managers  of  a  corporv 
tion,  or  in  tbe  election  of  members  to  fill  the 
places  of  those  who  are  merely  holding  over. 
Tbe  general  council  of  the  city  of  Louisville 
has  not  only  the  power  to  elect  the  mana- 
gers, but,  as  a  condition  to  the  grant  of  the 
land  to  the  corporation,  the  right  is  reserved 
to  the  council  "to  pass  all  such  ordinances 
as  they  may  deem  necessary  for  the  good  gov- 
ernment of  the  house  of  refuge,"  now  cadled 
the  "Louisville  Industrial  School  of  Reform." 
The  general  council  is  also  authorized,  by 
the  act  of  1866,  to  levy  and  collect  a  tax  of 
not  exceeding  5  cents  on  the  SlOO  on  all  r^al 
and  personal  estate  in  said  city,  in  each  year, 
which  is  the  subject  of  municipal  taxation. 
It  is  apparent,  therefore,  that  tbe  intent  of 
these  several  amendments  was  to  place  this 
institution  und«r  the  control  of  the  cit^  gov- 
ernment; and,  without  its  aid,  (and  it  seems 
to  have  no  other,)  one  of  the  greatest  char- 
ities in  the  state  would  soon  cease  to  have  an 
existence.  It  is  maintained  solely  by  taxa- 
tion from  the  inhabitants  of  the  city;  and, 
while  no  diversion  of  the  fund  belonging  to 
the  corporation  can  be  made  by  the  council, 
or  its  lands  appropriated  for  public  use,  with- 
out compensation,  it  Is  but  just  and  proper 
that  the  city  government  should  have  a  su- 
pervisory power  over  the  Institution,  with 
the  right  to  elect  those  who  control  and  dis- 
pose of  the  flnances  of  the  city,  collected 
from  its  people,  and  applied  to  sustaining 
this  charity.  The  members  of  the  old  board 
have  served  the  institution  faithfully  for 
many  years, — their  fidelity  to  this  important 
trust  has  not  been  questioned;  and.  if  theao 
tion  of  the  general  council  in  holding  the 
election  involved  a  question  of  mere  policy, 
instead  of  the  exercise  of  a  power  conferred 
by  the  corporate  charter,  there  would  be  lit- 
tle hesitation  in  continuing  them  as  managers 
of  tbe  institution.  It  may  be  that  the  bring- 
ing of  this  action  caused  the  difference  be- 
tween the  old  board  and  the  council;  and, 
conceding  such  to  be  the  case,  we  have  no 
right  to  assume  that  the  mayor  and  council 
were  influenced  by  improper  motive  in  se- 
lecting the  new  board ;  but,  on  the  contrary, 
looking  to  tbe  differences  existing  between 
the  two  bodies,  the  general  council,  in  tbe 


exercise  of  its  power,  doubtless  supposed  that 
the  welfare  of  the  institution  required  a 
change  of  managers,  and.  tbe  new  board  be- 
ing composed  of  men  whose  integrity  is  in  no 
manner  questioned,  there  can  be  no  reason 
for  supposing  that  the  interests  of  the  insti- 
tution will  be  sacrificed  in  their  hands,  or 
made  subordinate  to  individual  interests. 

This  new  board,  after  its  election,  passed 
the  following  resolution:  "Resolved  that,  in 
the  opinion  of  this  board,  the  action  now 
pending  in  tbe  Louisville  law  and  equity 
court,  of  tbe  Louisville  Industrial  School  of 
Reform  vs.  The  City  of  Louisville,  is  unnec- 
essary, as  this  board  can  settle  said  matter 
with  the  city  of  Ix>uisville;  and  the  attorneys 
who  Instituted  this  suit  for  the  Loniaville 
Industrial  School  of  Reform  be.  and  they  are 
hereby,  directed  to  dismiss  and  discontinue 
said  action."  This  would  indicate  a  purpose 
on  the  part  of  the  new  board  to  settle  the 
matter  in  dispute  without  further  litigation, 
and  to  adjudge  that  the  object  of  the  new 
board,  in  conjunction  with  the  mayor,  is  to 
destroy  this  home  of  tbe  friendless,  or  to  ap- 
propriate the  property  of  the  corporation  for 
the  purpose  of  enlarging  or  extending  tbe 
streets  of  the  city,  without  adequate  compen- 
sation, is  not  warranted  by  the  facts  of  the 
record.  Thecommonwealth  could  and  would 
intervene  to  prevent  such  an  unlawful  ap- 
propriation by  the  managers  of  the  institu- 
tion; but,  until  that  board  proposes  or  at- 
tempts to  violate  the  rights  of  the  corpora- 
tion, or  fails,  tf  the  deprivation  of  tbe  prop- 
erty, or  its  use,  has  already  occurred,  to  seek 
redress  through  the  courts,  or  by  an  ami- 
cable adjustment  with  those  committing  tlie 
wrong,  there  can  be  no  necessity  for  nny  ac- 
tion against  tiie  new  board  or  the  city  of 
Louisville.  If  the  mayor  and  council,  under 
a  mistake  of  law,  regarding  this  property  as 
belonging  to  the  city,  (and  in  this  he  was 
sustained  by  the  vice-chancellor,)  appropri- 
ated any  part  of  the  property  to  the  use  of 
the  city,  full  compensation  will,  no  doubt,  be 
made  for  the  injury  sustained.  It  is  apart 
of  the  contract  between  the  corporation  and 
the  city  of  Louisville  that  the  latter  has  tbe 
right  to  change  entirely  tbe  location  of  Uie 
institution;  but  this  gives  to  the  city  gov- 
ernment no  right  to  run  a  street  over  or 
through  its  lands,  and,  if  such  a  use  is  or  has 
been  ma<le,  the  injury  sustained  must  be  ac- 
counted for,  by  the  city,  to  tbe  corporation. 
The  city  of  Louisville  is  sustiining  this  char- 
ity without  individual  aid,  or  the  aid  of  the 
state  government;  and,  the  city  ooancil  be- 
ing invested  by  the  legislature  with  saeh 
plenary  power  over  the  institution,  we  an 
not  disposed  to  disturb  municipal  legislation 
on  the  subject,  when  not  In  violation  of  the 
provisions  of  the  corporate  charter.  As  this 
litigation  has  originated  from  tbe  neglect  of 
the  city  council  to  hold  the  election  as  the 
law  provided,  it  Is  but  right  that  the  eity  of 
Louisville  should  pay  the  costs.  Jadgmeni 
affirmed. 
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Tape  at  tU.  «.  Nock. 
(Cmirt  of  Appeals  of  KentuOcy.    Deo.  19, 1889.) 
VKTOOK  AlTD  Vbitdkb— Th*  Oostraot— Pistorm- 

AROB. 

Where  a  oontnct  for  tbe  sale  of  land  stlpn- 
lates  that  the  Tendor  is  "to  make  a  Kood  title  and 
give  a  general  warranty  deed,  "but  falla  to  "make 
time  of  the  essence  "  of  the  contract,  a  delay  of  two 
months  in  tendering  the  general  warranty  deed  la 
not  unreasonable  and  uanecesaary,  where  the  ven- 
dor did  not  have  the  legal  title  at  the  time  of  the 
contract. 

Appeal  from  Louisville  cbancery  court. 

"Not  to  be  officially  reported." 

Action  for  apeciflo  performance  of  a  con- 
tract to  purchiiBe  a  lot,  brought  by  Samuel 
L.  Nock  against  William  J.  Tnpp  and  L.  S. 
Parsons.  J  udgment  for  plaint)  B,  and  defend- 
ants appeal. 

Brotim,  Humphny  A  Davie,  for  appeUanta. 
J<^tn  SoberU,  for  appellee. 

Bennett.  J.    Tbe  appellants  having  seen 
tlie  real  estate  in  controversy  advertised  in 
the  Courier^Jonrnal  for  sale  by  Stratton  & 
Co.,  reBl-«>8tate  agents,  on  the  28th  day  of 
March,  1887,  applied  to  them  for  the  purpose 
of  purchasing  it.    The  application  resulted 
in    tbe   following  agreement:   "Louisville, 
Ky.,  March  28th,  1887.   Mr.  Samuel  L.  Nock: 
We  vrill  give  you  86,720.00.  payable  one- 
third  cash,  balance  in  1  &  2  years,  six  per 
cent.,  and  lien,  for  your  property,  96  by  200 
feet,  situated  on  tbe  east  side  of  First  street, 
tbe  south  line  of  which  is  96  feet  north  of 
Caldwell  street;  you  to  make  a  good  title  and 
give  a  general  warranty  deeJ .    [Si  gned]    W . 
J.  Taff.    L.  S.  Faksons."    To  which  offer 
the  appellee,  in  writing,  replied  very  soon, 
on  the  same  day,  as  follows:    "Louisville, 
Ky.,  March  28th,  1887.    Messrs.  W.  J.  Tapp 
and  L.  S.  Parsons:    I  will  tiike  $6, 720.00  Kt 
my  property  situated  on  the  east  side  of  First 
street,  the  south  line  of  which  is  96  feet  north 
of  Caldwell  street.     The  above  amount  pay- 
able one-thinl  cash,  balance  in  one  and  two 
years,  with  six  per  cent.,  and  lien.    WiU 
make  you  a  good  title,  and  give  general  war- 
ranty d^ed.    [Signed]    Samuel  L.  Nock." 
Tbeee  two  writings — the  one  an  offer  to  buy 
tbe  specific  property  at  a  specified  price,  and 
tbe  other  an  unqualified  uccei>tance  of  tbe  of- 
fer— constituted  a  valid  and  enforceable  ex- 
ecutory sale  of  the  lot.    These  writings  also 
obliged  tlie  appellee  to  convey  to  the  appel- 
lants a  good  title  to  said  lot  by  a  general  war- 
ranty deed,  and  also  bound  the  appellanjbs  lo 
accept  such  conveyance  and  deed.    But  the 
writings  were  silent  as  to  the  time  in  which 
such  conveyance  and  deed  should  be  made. 
Hence  equity,  as  well  as  law,  allowed  a  rea- 
sonable time  in  which  to  make  the  convey- 
ance and  deed.    On  the  6th  day  of  April, 
1887.  the  appellants  wrote  to  Stratton  &  Co. 
that  tbe  original  and  new  deeds  had  not  been 
•  furnished  them  according  to  the  understand- 
ing tbat  they  should  be  f  urnislied  them,  in 
order  that  they  might  have  the  title  investi- 
gated, and  tbat  the  memorandum  of  title 
furnished  them,  to  enable  them  to  have  the 


title  Investigated,  was  not  sufficient  for  that 
purpose;  tbat  they  therefore  receded  from  the 
offer  maide  on  the  28th  day  of  March,  preced- 
ing. The  appellants,  on  tbe  same  day,  re- 
ceived a  reply,  to  the  effect  that  there  was  no 
agreement  to  furnish  the  appellants  with  old 
and  new  deed,  and  that  it  was  not  onstomaiy 
for  agents  to  do  so;  that  the  memorandum 
was  sufficient;  that,  unless  by  special  agree- 
ment, the  seller  was  not  bound  to  furnish 
abstract  of  title;  that  appellants  would  be 
held  to  tbe  performance  of  the  contract,  etc 
On  the  28th  day  of  May,  following,  the  ap- 
pellee tendered  to  the  appellants  a  general 
warranty  deed  to  this  property,  which  the 
appellants  refused  to  accept,  upon  the  ground 
that  they  had  theretofore  receded  from  the 
proposition  to  purchase  the  property,  which 
they  had  the  right  to  do,  because  of  the  fact 
that  tbe  appellee  had  unreasonably  delayed 
to  make  a  clear  title  to  said  land;  time  keing 
of  the  essence  of  the  contract. 

As  the  question  presented  by  this  record  is 
well  settled  by  this  court,  any  extended  legal 
argument  is  unnecessary.  In  Cotton  t. 
Ward.  3  T.  B.  Mon.  313,  it  is  said:  "Where 
a  contract  for  the  conveyance  is  merely  exec- 
utory, and  a  time  fixed  for  the  conveyance  to 
be  made,  if  there  be  a  delay  beyond  that  time 
in  completing  the  title,  which  has  been  oc- 
casionMi  by  the  fault  of  the  vendor,  the  pur- 
chaser will  nut,  in  general,  be  com|ieiled  to 
accept  of  the  title.  Even  in  such  a  case, 
however,  where  thedelayhas  been  occasioned 
by  the  stkte  of  the  title,  and  not  by  the  neg- 
ligence of  the  vendor,  a  court  of  equity,  con- 
sidering the  time  of  performance  not  of  the 
essence  of  the  contract,  unless  expressly  made 
so  by  the  stipulation  of  the  parties,  will  com- 
pel the  purchaser  to  accept  the  title.  Thesn- 
variable  inquiry  of  a  court  of  equity,  when 
about  to  pronounce  a  decree  in  such  case,  is 
not  whether  the  vendor  was  able  at  the  time 
when  he  entered  into  the  contract,  but  wheth- 
er he  is  able  to  do  so;  and  a  purchaser  can- 
not, it  is  said,  insist  upon  being  discharged 
from  his  purchase  upon  tbe  master's  report 
of  a  defective  title.  If  the  same  is  capable  of 
being  made  good,  in  a  reasonable  time."  In 
Woodson's  Adm'rs  v.  Scott,  1  Dana,  471,  it 
is  said:  "In  determining  [referring  to  the 
discretion  of  the  chancellor]  that  question, 
whilst  he  must  ever  feel  it  his  duty  to  dis- 
countenance all  unnecessary  delay  of  tbe 
party  seeking  his  aid,  and  especially  where  it 
has  been  prejudicial  to  the  other  party,  yet 
he  cannot  but  discriminate  between  tbat  spe- 
cies of  delay  which  has  been  the  result  of 
mere  indolence  or  neglect,  unaccompanied, 
as  here,  by  any  injury  to  the  party  complain- 
ing of  it,  and  that  other,  which  is  willful 
and  designed,  or  at  all  indicative  of  a  vacil- 
lation of  purpose  as  toa  bonaflde  fulfillment 
of  the  contract.  A  knowledge  of  the  want  of 
that  active  vigilance  and  strict  punctuality  in 
fulfilling  such  contracts  on  the  part  of  the 
oommnnity,  generally,  must  compel  him  to 
overlook  the  delay  in  the  one  case,  whilst  his 
anxiety  to  discountenance  fraud,  or  any  Bern- 
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blance  of  bad  faith,  will  canm  him  to  refuse 
his  aid  in  the  other."  The  proof  is  that  at 
the  time  of  sale  the  appellee  had  no  deed  to 
the  property;  that  he  owned  it  by  executory 
purchase  from  Shoiise;  that  a  part  of  the 
purchase  price  remained  unpaid;  that  he  per- 
fected his  title  as  soon  as  lie  could;  that  there 
WHS  no  unnecessary  delay  in  doing  so;  that 
the  recital  In  the  deed  from  Shouse  that  the 
land  was  incumbered  with  a  lien  for  a  part 
of  the  unpaid  purchase  money  was  not  preju- 
dicial to  the  rights  of  the  appellants,  for  the 
reasons — First,  that  the  incumbrance  had  in 
fact  been  discharged;  teeond,  because  the  ap- 
pellants owed  on  the  land  a  sum  sutUcient  to 
discharge  said  incumbrance,  which  they  could 
not  only  bavQ  withheld  from  the  appellee,  but 
have  discharged  the  incumbrance,  by  paying 
the  money  to  the  proper  parties.  Also,  there 
Is  no  proof  tending  to  show  that  the  appellee 
or  agent  represented  or  even  intimated  to  the 
appellants  that  he  owned,  at  the  time  of  the 
sale,  the  legal  title  to  said  land.  He  did, 
however,  have  such  title  as  he  could  make  a 
valid  and  binding  sale  of;  and  this  was  all 
that  was  required.  Also,  there  is  not  as 
much  as  a  scintilla  of  proof  in  the  case  that 
time  was  to  be  of  the  essence  of  the  contract, 
nor  does  the  written  agreement  even  inti- 
mate such  a  thing;  nor  is  there  any  proof 
that  the  appellee  knew,  or  bad  reason  to  be- 
lieve, that  the  appellants  were  purchasing 
said  property  for  the  purpose  of  an  immediate 
speculation,  or  of  any  speculation  at  all.  Tlie 
direction  to  Stratton  &  Co.  to  sell  the  prop- 
erty at  $80  per  foot  was  given  after  the  pur- 
chase, and  had  the  effect  to  retain  said  com- 
pany as  their  agents;  therefore,  it  carried  no 
implied  knowledge  home  to  appellee.  Be- 
sides, if  it  be  true  that  the  appellants  did  pur- 
chase the  property  for  Immediatespecniation, 
and  the  appellee  knew  it,  the  written  agree- 
ment, nevertheless,  does  not  show  that  time 
was  to  be  of  the  essence  of  the  contract.  On 
the  contrary,  it  shows  that  the  appellee  was 
to  have  a  reasonable  time  in  which  to  make 
the  deed,  etc.  Also,  as  just  intimated,  ac- 
cording to  the  proof,  the  appellee  used  all 
reasonable  dispatch  in  perfecting  his  title, 
and  making  the  stipulated  conveyance.  Also, 
there  is  no  substance  in  the  contention  that 
the  appellee  did  not  furnish  an  abstract  of 
his  title;  for  he,  in  the  first  place,  did  not 
agree  to  do  so:  in  the  second  place,  he  had 
no  legal  title,  nor  did  he  covenant  or  agree 
that  he  had  such  title.  His  agreement  was 
that  he  would  thereafter  convey  such  a  title 
by  general  warranty  deed;  and  he  did  con- 
vey it,  and,  as  we  think,  as  soon  as  be  could 
procure  it..  Nor,  at  the  time  of  the  convey- 
ance, was  there  even  an  implied  understand, 
ing  that  he  had  the  legal  title;  for  there  are 
many — indeed,  a  great  many — sales  of  mere 
equitable  titles  in  this  state,  and  the  parties 
thereafter  procuring  the  legal  title,  and  then 
conveying  the  same  by  deed.  There  is  noth- 
ing in  this  case  tending  to  show  that  the 
parties  intended  to,  or  did,  adopt  a  different 
coui-se  of  dealing.    Tlie  dulay  in  getting  the 


deed,  certainly,  was  within  contemplation; 
else  the  parties  would  have  stipulated  difTer- 
ently.  The  fact  that  the  property  declined  in 
value  does  not  relieve  the  appellants  from 
taking  it,  unless  it  was  shown  that  the  ap- 
pellee unnecessarily  delayed  to  make  the 
deed,  and  thereby  the  loss  was  sustained.  It 
was  very  easy  to  make  time  the  essence  of 
the  contract,  by  inserting  it  in  the  writing, 
if  the  parties  had  desired  it;  but  they  did  not 
so  insert  it.  Therefore,  it  must  be  presumed 
that  they  did  not  desire  it.  In  the  case  of 
Smith  V.  Cansler,  83  Ey.  367,  a  time  was 
fixed  in  which  to  make  a  deed,  and  Smith 
neglected  to  make  the  deed  within  the  agreed 
time;  and  between  the  agreed  time  of  mak- 
ing the  deed  and  the  time  that  it  was  ten- 
dered the  stable  burned  down.  The  court 
held  that  time,  in  that  case,  was  of  the  es- 
sence of  the  contract ;  and,  Smith  having  neg- 
ligently failed  to  comply  with  the  contract 
within  the  time  agreed,  and  the  property, 
after  such  failure,  having  been  destroyed  by 
fire,  the  vendee  was  not  bound  to  accept  the 
title.  The  expression,  as  quoted  from  Story, 
in  said  case,  to  the  effect  that  the  party  in- 
sisting on  a  specific  performance  must  "be 
ready,  desirous,  prompt,  and  eager  to  per^ 
form  the  contract,"  simply  means  that  such 
party  must  not  only  be  willing  to  perform  it, 
but  he  must  use,  without  unnecessary  delay, 
all  the  means  practically  at  bis  command  to 
perform  it.    The  judgment  is  affirmed. 


Bbowmzno  V,  f  icklin'8  Adm'b  et  al. 
{Court  of  Appeals  of  Kentucky.    Dea  19, 188S.) 

Tbust  fob  Emancipated  Slavks — Sale  or 
Pbofebtt. 

1.  A  will,  made  in  1849,  devising  lands  In  troA 
for  emancipated  slaves,  expressly  provided  that 
said  lands  should  never  be  sold,  unless  it  should  be 
unlawful  for  "free  persons  of  color"  to  remain  in 
the  state.  Held,  that  under  existing  laws,  giving 
the  rights  of  cltlzeDship  to  negroes,  the  necessity 
for  the  trust  ceases  to  exist,  and  it  Is  proper  to  or- 
der a  sale,  where  all  the  parties  interested  are  be- 
fore the  court,  and  it  appears  that  a  sale  would  be 
benefioial. 

a.  Where  all  the  beneflciartes  of  a  trait  are 
before  the  court,  and  consent  to  a  sale,'  the  pur- 
chaser, upon  being  invested  vrith  title,  mnst  pay 
purchase  money. 

Appeal  from  circuit  court,  Fayette  county. 

"Not  to  be  officially  reported." 

This  was  an  action  brought  by  Polly  Fick- 
lin's  administrator  and  the  beneficiaries  of  a 
trust  created  by  said  Polly  Ficklin  by  a  will, 
in  1849,  wherein  she  provided  that  tlie  lands 
given  in  trust  for  her  emancipated  slaves 
should  never  be  sold,  unless  it  should  be  un- 
lawful for  free  persons  of  color  to  remain  in 
the  state.  The  court  ordered  a  sale  of  the 
lands,  and  J.  Wood  Browning  became  the 
purchaser,  but  now  appeals  from  the  order 
compelling  compliance  with  the  terms  of  side. 

J.  D.  Hunt,  R.  A.  Thornton,  Chat.  Kerr, ^ 
C.  Suydam  Scott,  Neltnt  Bros.,  and  Mati' 
Walton,  for  appellees. 

Pryob,  J.  In  the  year  1849,  Mrs.  PoHy 
Ficklin,  of  the  city  of  Lexington,  by  her  last 
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will,  made  certain  dflvises  of  her  lands.  In 
trust,  for  the  benefit  of  certain  slaves  that 
bad  been  emancipated,  the  same  to  be  ap- 
plied to  their  use  and  sapport,  and,  by  an  ex- 
press provision  of  the  will,  no  sale  of  the 
realty  could  be  made,  unless  it  should  laecome 
unlawful  for  free  persons  of  color  to  remain 
in  the  state.  The  execution  of  the  trust  was 
conflded  to  the  late  M.  C.  Johnson,  who  con- 
trolled the  property  until  his  death;  and  since 
bis  death  an  adrainistiHtor  with  the  will  an- 
nexed has  been  appointed.  This  trust  has 
been  continuing  for  a  long  period  of  time, 
and  was  created  for  the  reason  that  the 
emancipated  negroes  were  in  no  dondition  to 
bold  it,  and,  by  reason  of  their  helplessness, 
nnable  to  manage  it.  It  is  alleged,  and  so 
appears,  that  all  the  parties  interested  are  be- 
fore the  court,  and  some  of  the  beneficiaries 
are  the  plalntifiFs,  and  others  the  defendants, 
seeking  a  sale  of  this  property,  and  the  ex- 
tinguishment of  the  trust,  by  reason  of  the 
duutged  condition  of  the  negro  race,  and  the 
necessity  existing  for  the  conversion  of  the 
property  into  money  that  is  now  yielding  but 
little,  if  any,  income.  The  aged  and  infirm 
negroes  are  d(>ad,  and  the  purposes  of  the 
trust  subserved;  but,  if  this  trust  is  to  be 
perpetuated,  as  if  the  condition  of  the  bene- 
ficiaries had  never  changed,  then  the  Judg- 
ment to  sell  this  property,  or  a  part  of  It,  is 
erroncons.  The  will  of  Mrs.  Ficklin  was 
made  in  view  of  the  inability  of  the  negroes 
who  were  the  object  of  her  bounty  to  protect 
their  persons  or  property;  and,  for  that  rea- 
aon.  she  confided  that  right  to  the  trustees 
named  in  her  will.  We  think,  under  exist- 
ing laws,  the  enactment  of  which  was  not 
foreseen  by  the  testatrix,  with  the  helpless 
condition  of  the  negro  remuved,  and  all  the 
rights  of  citizenship  given  him,  the  necessity 
for  the  trust  ceases  to  exist;  and,  if  not,  un- 
der the  circumstances  of  this  case,  we  per- 
ceive no  reason  why  the  chancellor  could  not 
sell  the  land;  and,  if  any  of  the  remainder- 
men are  too  young  to  take  their  portion  of 
the  proceeds,  the  chancellor  will  secure  it  for 
them.  At  any  rate,  the  purchaser,  who  is 
the  only  party  complaining, — he  having  re- 
fused to  pay  the  purchase  money, — being  in- 
vested with  title,  must  comply  with  the  terms 
of  sale.  His  exceptions  were  properly  over- 
ruled. The  judgment  is  affirmed.  Thomas 
v.Harkness,  13  Bush,  23. 


Badlbb  t>,  HuFFHiNBs  et  aU 

(Cottrt  0/  Appeals  of  Kentucky.    Dea  17, 1889.) 

Adtanoehkkts. 

1.  An  Intestate,  in  the  year  1870,  divided  a 
trsct  of  land,  conveying  a  portion  to  one  of  bia 
■ons,  and  the  balance  to  his  son-in-law,  and  took 
their  notes  tor  1500  and  (700,  respectively,  but 
never  made  any  demand  for  payment,  thoueh  strict 
in  «nch  matters  as  to  hia  other  sons,  and  at  his 
death  the  notes  were  barred  by  the  statute  of  lim- 
itattoss.  HeUL,  that  the  son-in-law  and  his  wife 
mast  account  for  said  t700  as  an  advancement,  no 
interest  being  chwged  thereon. 

t.  The  recitation  in  the  deed  as  to  the  consid- 
eration or  execution  of  the  note  is  not  conclusive 


that  the  transaotion  was  a  sale,  and  not  an  sd- 

vanoement. 

Appeal  from  circnitcourt,  Simpson  county. 

"Not  to  be  officially  reported." 

This  was  an  action  brought  by  C.  L.  Haff- 
hlnes  and  others,  heirs  at  law  of  David  Huff- 
hines,  to  require  Joseph  Sadler,  a  son-in-law 
of  said  David  Huflhines,  to  account  for  an 
advancement  of  land  valued  at  8700,  which 
said  David  Huflhines  sold  to  said  Sadler 
without  ever  demanding  payment  therefor. 
Judgment  for  plaintiffs,  and  Sadler  appeals. 

C.  W.  Milliken  and  W.  W.  Bush,  for  ap- 
pellant. Geo.  C.  Harris  and  Bdward  W. 
Hinet,  for  appellees. 

Pbtob,  J.  David  Huithines,  as  appears 
from  this  record,  being  possessed  of  a  small 
estate,  died  leaving  several  children,  to  whom 
the  estate  passed  by  operation  of  law,  and  in 
its  distribution  a  question  has  arisen  in  re> 
gard  to  advancements  made  by  the  intestate 
in  his  life-time  to  his  children.  The  intestate 
was  an  illiterate  man,  could  neither  read  nor 
write,  but  was  prompt  in  bis  business  affairs, 
and  vigilant  in  the  collection  of  his  debts. 
He  gave  to  several  of  bis  children  a  horse 
each,  and  other  articles  of  personal  property, 
not  exceeding  in  value  to  any  one  child  $200. 
In  the  year  1870  he  owned  a  tract  of  land 
that  he  divided,  conveying  one  part  of  it  to 
his  son,  Joseph  Huffbines,  in  consideration 
of  $500,  and  took  his  note  therefor.  He  con- 
veyed another  parcel  to  his  son-in-law,  Jo- 
seph Sadler,  and  took  his  note  for  8700.  The 
son  and  son-in-law  were  both  insolvent, — 
had  nothing  subject  to  execution,  then  or 
now,  as  appears  from  the  record;  took  pos- 
session of  the  land  in  the  year  1870,  and  have 
held  it  ever  since;  and  from  the  proof  as  to 
the  son-in-law  no  demand  was  ever  made  of 
payment  from  the  date  of  the  conveyimce  to 
the  death  of  the  testator.  The  intesftte,  as 
we  infer,  was  in  the  habit  of  loaning  money, 
and,  as  the  evidence  shows,  kept  the  two 
notes  on  his  son  and  son-in-law  separate 
from  his  other  notes.  This  was  no  doubt 
the  method  resorted  to  by  the  intestate  for 
advancing  to  his  son-in-law  and  son,  retain- 
ing the  notes  as  evidence  only  of  what  he 
had  given  them,  and  we  think  that  the  facts 
show  such  an  intent.  The  recitation  in  the 
deed  as  to  the  consideration  or  tiie  execution 
of  the  note  is  not  conclusive  that  the  trans- 
action was  a  sale,  and  not  an  advancement, 
nor  can  it  matter  that  the  deed  was  mode  to 
the  husband.  Tbe  wife  and  children  of  Sad- 
ler have  had  the  use  and  benefit  of  the  land  for 
nearly  20  years,  and  to  allow  the  husband  to 
plead  the  statute  of  limitation  to  the  note, 
and  retain  the  possession  of  the  land,  with- 
out accounting  for  its  value,  would  be  un- 
just to  the  other  children,  and  contrary  to 
the  intention  of  tbe  testator.  The  son  is 
willing  that  the  note  he  executed  should  be 
charged  to  him,  but  the  son-in-law  and  liis 
wife  are  not  willing  to  account,  and  claim 
that  time  has  satisfied  the  obligation  of  the 
husband.     There  is  proof  showing  that  the 
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intestate  said  the  two  notes  bad  run  out  of 
date,  and  he  could  do  no  better  than  to  tear 
them  up,  and  charge  the  obligors  with  the 
amount.  The  widow  says  that  he  loaned 
John  and  Fayette,  two  of  his  sons,  money 
to  pay  for  thpir  farms,  and  required  them  to 
pay  the  money  back,  and  they  did  so,  and 
she  thinks  be  did  not  mean  to  give  this 
money  to  bis  son-in-law,  but  her  husband 
wanted  all  "to  come  in  equal."  Now,  it  is 
a  little  remarkable  that  the  intestate  would 
be  more  exacting  with  his  sons  than  his  son- 
in-law,  and  the  fact  that  he  never  proposed 
to  collect  from  his  son-in-law  shows  tiia  in- 
tent of  the  intestate  never  to  collect  this 
money.  In  Sbawhan  t.  Sbawhan,  10  Bush, 
600,  the  intestate  charged  the  advancements 
made,  and  in  those  charges  some  of  his  chil- 
dren were  charged  with  rents,  but  against 
one  of  his  children  he  made  no  charge.  This 
court  held  that  this  one  should  also  be 
charged  with  the  rent  as  an  advancement. 
Besides,  the  declaration  of  the  fattier  that 
the  child  is  not  to  account  will  not  destroy 
the  character  of  the  gift;  if  an  advancement 
in  law,  when  looking  to  equality  in  the  dis- 
tribution, the  distributee  must  account.  It 
seems  to  us  the  facts  and  circumstances  in 
this  case  show  an  advancement,  and  we  are 
satistied  that,  if  the  note  executed  bad  run 
only  14  years  at  the  death  of  the  intestate, 
tlie  appellant  would  have  conceded  the  ad- 
vancement so  as  to  stop  the  interest.  The 
Judgment  below  is  affirmed.  We  understand 
the  judgment  only  requires  the  appellant  to 
account  for  the  9700,  without  interest. 


People's  Bakk  v.  Fbanklin  Bank. 

(Supreme  Court  of  Tenneetee.   Dec.  31, 1889.) 
Banks  ans  BAirstira — Forobs  Chbck. 

J  lien  a  bank  pays  a  f  org«d  check  without 
g  identiflcation  or  preserving  any  evidence 
of  the  identity  of  the  person  to  whom  It  is  paid, 
and  indorses  it,  and  sends  it  for  payment  to  the 
bank  npon  which  it  is  drawn,  the  latter  bank,  up- 
on discovering  the  forger7  after  having  paid  the 
eheck,  can  recover  the  amount  thereof  from  the 
former. 

Appeal  from  chancery  court,  Montgomery 
eounty;  Georob  E.  Seat,  Chancellor. 

Stark  A  Stark,  for  appellant.  Leech  A 
Savage,  for  appellee. 

FOLKES,  J.  Young  was  a  depositor  of  the 
complainant  bank.  His  name  was  forged 
to  a  check  drawn  on  the  complainant,  paya- 
ble to  the  order  of  one  Morgan.  Morgan's 
name  was  also  forged  as  an  indorser  on  the 
check.  This  check,  with  the  forged  name  of 
Young,  the  maker,  and  of  Morgan,  the  in- 
dorser, was  presented  to  the  detendant,  the 
Franklin  bank,  and  was  cashed,  or  purchased 
by  the  defendant,  and  transmitted,  after  in- 
dorsement, by  the  defendant  to  the  complain- 
ant bank  by  mail.  The  complainant  bank 
bad  and  kept  an  account  with  the  defendant 
bank,  and  upon  the  receipt  of  the  check 
passed  the  amount  thereof  to  the  credit  of  the 
def  endan  t  bank.    Tlie  complainant  bank  was 


located  and  did  business  at  Springfield,  in  the 
county  of  Bobertson;  the  defendant  bank 
was  located  and  did  business  at  Clarksville, 
in  Montgomery  county.    The  check  which 
had  been  received  by  the  oomplainsnt  bank 
and  passed  to  the  credit  of  defendant  bank, 
as  above  stated,  on  Deoember  8, 1888.  was  as- 
certained 19  days  thereafter  to  be  a  forgery; 
this  discovery  being  made  by  the  depositor. 
Young,  when  he  came  to  examine  his  pass- 
book, together  with    the   checks    returned 
therewith.      Thereupon     the    oomplainnDt 
bank  canceled  tbechaiige  against  Young,  the 
depositor,  and  at  once  notided  the  defendant 
bank  of  the  forgery,  and  demanded  that  the 
saime  be  made  good  by  the  defendant  bank. 
Upon  refusal,  complainant  filed  this  bill  to 
recover  the  amount  of  the  check,  as  having 
been  paid  by  it  through  mistake  upon  the 
forged  check,  charging  in  the  bill  the  facto 
above  stated,  and  also  the  furthw  fact  that 
when  presented  the  check  bore  the  indorse- 
ment of  the  defendant  bank,  and  that  upon 
the  faith  of  such  indorsement  the  oomplain- 
ant's    teller  accepted  the  check,  and  gave 
credit  to  the  defendant  bank,  with  leas  care- 
ful scrutiny  of  the  genuineness  of  the  draw- 
er's signature,  by  reason  of  the  confidence 
reposed  in  the  genuineness  of  the  paper,  as 
evidenced  by  the  indorsement  of  the  defend- 
ant bank.    The  defendant  answered  the  bill, 
admitted  that  it  had  received  and  cashed  the 
check  as  charged,  and  stating  that  it  was  un- 
able to  furnish  the  names  of  the  party  or  par- 
ties by  whom  tlie  check  had  been  presented, 
and  to  whom  it  had  been  paid  by  it,  but  pre- 
sumed that  it  had  required  identification ;  but 
of  this  tliey  do  not  remember.    The  allega- 
tions of  the  bill  were  sustained  by  the  proof; 
but  the  chancellor,  being  of  opinion  that  the 
plaintiff  should,  at  its  peril,  know  the  gena- 
ineness  of  the  signature  of  its  depositor,  re- 
fused the  relief  prayed  for,  and  dismissed 
complainant's  bill,  from  which  complainant 
has  appmled,  assigning  errors. 
1^  The  general  rule  undoubtedly  is  that  tb» 
bank  has,  at  its  peril,  to  know  the  genuine- 
ness of  the  signature  of  its  depositor;  and  if 
it  pays  a  forged  check,  the  loss  must  fall  up- 
on the  bank,  and  not  upon  the  depositor,  ex- 
cept in  cases  where  the  negligence  of  the  d»- 
poeitor  has  induced  or  brought  about  the  pay- 
ment by  the  bank.     This  duty  with  refer- 
ence to  the  bank  may  be  said  to  be  an  ex- 
ception to  the  general  rule  that  money  paid 
by  mistake  can  be  recovered,  and  to  the  gen- 
eral statement  of  another  equally  well-set- 
tled rule,  that  payment  of  a  forged  paper 
conveys  no  title;  fur  it  is  well  settled  that 
the  deposit  of  a  forged  paper  conveys  no 
title,  for  it  is  well  settled  that  the  deposit  of 
a  forged  bill  or  base  coin  created  no  indebted- 
ness, although  credited  to  the  depositor's  ac- 
count, for  tlie  reason  that  payment  in  such 
material  could  not  discharge  a  debt,  and  can- 
not create  one.    The  bank  is  not  only  respon- 
sible to  the  depositor  where  the  check,  with 
tiie  depositor's  signature  forged,  is  paid  by 
the  bank,  except  where  the  depositor  baa 
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been  guilty  of  negligence  sufficient  to  mia- 
lead  the  bank,  but  the  bank  is  precluded  from 
recovering  from  a  party  to  whom  the  forged 
-check  has  been  paid,  where  such  party,  be- 
ing without  fault,  would  be  prejudiced  bj 
being  required  to  refund  to  the  bank,  upon 
whom  rests  the  duty  of  determining  the  gen- 
aineness  of  the  depositor's  signature.  Not- 
withstanding some  conflict  of  authority  ap- 
-on  the  subjMt,  a  careful  investigation  of  the 
adjudged  cases  and  the  text-books  leads  us  to 
the  conclusion  that  the  bank  can  recover  of  a 
party  to  whom  payment  is  ronde  on  a  forged 
«bedE,  indorsed  by  the  party  to  whom  paid, 
where  the  party  to  whom  paid  has  been  guilty 
of  negligence  in  receiving  and  Indorsing  the 
check ;  for,  notwithstanding  the  negligence 
to  some  degree  that  the  paying  bank  has 
been  guilty  of  in  paying  the  forged  check 
without  detecting  the  forgery  of  its  deposit- 
or's signature,  it  often  happens,  or  may  hap- 
pen, that  the  party  to  whom  payment  Is  made 
has  been  guilty  of  the  first  negligence  in  pur- 
chasing and  indorsing  the  forged  paper.  The 
bank  upon  whom  the  check  is  drawn,  in  the 
practical  administration  of  banking  business, 
may  well  be  lulled  to  h  less  careful  scrutiny 
of  its  depositor's  signature  of  a  check,  where 
the  same  is  indorsed  by  another  bank  with 
which  it  is  in  correspondence  or  intercliange 
of  basiness,  than  it  would  exercise  in  accept- 
ing and  paying  the  same  check,  not  so  in- 
dorsed, to  a  stranger.  The  indorsement  of 
the  check  by  the  payee  may  be  said  ordinari- 
ly to  be  a  guaranty  of  the  genuineness  of  the 
indorsements  theretofore  on  the  pap>er,  and 
also  of  the  genuineness  of  the  drawer's  sig- 
nature; subject,  perhaps,  to  some  exception 
In  particular  cases,  as,  for  instance,  where  the 
indorsement  is  made  after  the  genuineness 
of  the  preceding  signature  has  been  approved 
by  the  paying  bank. 

Applying  these  principles  to  the  case  at  bar, 
we  are  of  opinion,  and  so  adjudge,  that  the 
first  fault  was  witli  the  defendant  bank. 
This  bank  accepted  and  cashed  a  check  drawn 
on  a  bank  in  another  ccSunty,  to  which  the 
name  of  the  drawer  and  the  payee  had  both 
been  forged,  and,  so  far  as  the  record  dis- 
closes, without  requiring  any  identification 
-of  tbe  parties  to  whom  such  payment  was 
made;  certainly  without  preserving  any  evi- 
dence of  the  identity  of  such  parties  for  tbe 
benefit  of  itself  or  of  others  wlio  might  be  in- 
jured by  such  forgery.  The  complainant 
bank,  upon  receiving  such  check  in  due 
course  of  mail  for  deposit  to  the  credit  of  de- 
fendant, might  well  rely  upon  the  exercise  of 
due  prudence  and  diligence  on  the  part  of  its 
depositor,  the  defendant  bank,  and  might 
well  regard  the  latter's  indorsement  of  the 
check  as  significant  of  the  f^t  that  such  pru- 
dence had  been  exercised,  and,  if  not,  that 
the  Indorsement  would  stand  as  a  guaranty 
to  tbe  paying  bank  from  loss  that  might 
otherwise  fall  upon  it  by  reason  of  its  passing 
tbe  amount  of  the  check  to  the  credit  of  such 
indorser.  Such  would  not  only  seem  to  be 
sound  in  theory,  and  supported  by  authority. 


but  is  in  accordance  with  the  proof  in  this 
case;  and  it  is  a  matter  of  such  general  in- 
formation that  perhaps  the  court  might  be 
warranted  in  taking  judicial  knowledge  of  it, 
that,  in  dealings  l>etween  banks,  and  especial- 
ly with  reference  to  clearings  and  clearing- 
houses, banks  will  adjust  and  pay  differences 
between  each  other  or  between  itself  and  the 
clearing-house,  upon  the  faith  of  the  indorse- 
ment by  other  t>anks  of  the  cliecks  involved 
in  such  settlement,  l>efore  they  examine  the 
signature  to  tlie  check  involved  or  embraced 
In  the  settlement,  relying  on  such  indorse- 
ments as  protecting  it  in  such  payment, 
should  a  subsequent  and  more  careful  scru- 
tiny of  the  signatures  disclose  forgeries  in 
the  making  and  indorsing  of  the  checks  so  V" 
paid.  Mr.  Daniel,  in  his  work  on  Kegoti- 
able  Instruments,  after  discussing  and  criti- 
cising the  cases  that  are  supposed  to  hold  a 
t)ank  liable  at  all  hazard,  and  to  the  last  ex- 
tremity, where  it  pays  the  check  with  tbe 
signature  of  its  depositor  forged,  lays  down 
the  rule  substantially  as  we  have  stnted  it. 
2  Daniel,  Neg.  Inst.  §§  1655.  1657,  with  cases 
cited  in  the  notes.  And  the  rule  is  stated  by 
the  learned  contributor  to  the  article  on 
forged  checks  In  3  Araer.  &  Eng.  Cyclop. 
Law,  228,  as  follows:  "  Where,  however,  the 
loss  has  been  traced  to  the  fault  or  negligence 
of  the  drawer  or  holder,  it  will  be  fixed  upon 
faim."  See  cases  cited  in  note  1.  And  on 
page  225  of  8  Amer.  &  Eng.  Cyclop.  Law  it 
is  said:  "Also  the  holder  by  indorsing  a 
check  warrants  the  genuineness  of  all  prior  in- 
dorsements." See  note  1,  citing  numerous 
cases,  among  which  is  the  case  ot  Harris  v. 
Bradley,  7  Yerg.  810,  where  Judge  Grbbn 
lays  down  the  doctrine  as  to  the  effect  of  an 
indorsemeiit  in  guarantying  the  genuineness 
of  prior  indorsements,  In  the  language  as 
quoted.  It  is  true  that  in  the  Tennessee  case 
the  language  was  used  with  reference  to  a 
note,  and  not  a  check,  and  such  may  also  be 
the  case  with  other  of  the  authorities  cited  in 
said  note  which  we  have  not  examined. 

Now,  while  we  concede  there  is  quite  a 
difference  l)etween  this  rule,  as  applicable  to 
indorsers  on  commercial  paper,  and  as  ap- 
plied to  checks,  so  far  as  tbe  liability  of  the 
drawer  is  concerned,  yet  we  see  no  reason 
why  the  bank  should  not  have  the  benefit  of 
such  rule  where  the  indorsement  is  made  un- 
der circumstances  which  establish  or  impute 
negligence  to  tite  indorser.  The  case  of 
Levy  V.  Bank,  4  l5ali.  234,  and  Bank  of  U.  S. 
T.  Bank  of  Georgia,  10  Wheat  888,  are  relied 
on  as  authority  for  the  judgment  of  the  chan- 
cellor in  the  case  at  bar.  The  facts  of  the 
case  in  4  Dall.  are  so  briefly  stated  as  to  leave 
us  uninformed  as  to  the  manner  in  which  the 
question  was  presented.  The  case  of  Bank 
of  U.  S.  ▼.  Bank  of  Georgia,  10  Wheat.  338, 
was  where  a  forgery  was  by  raising  the  notes . 
of  the  defendant  bank.  The  notes,  coming 
in  due  course  to  the  United  States  Bank,  were 
presented  to  the  Bank  of  Georgia,  and  passed 
to  tbe  credit  of  the  [Jnited  States  Bank. 
Nineteen  days  thereafter  the  forgery  wasdis-  • 
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covered,  and  notice  given.  Upon  refusal  ai 
the  United  States  Bank  to  make  good  the 
loss,  the  credit  was,  by  the  Georgia  Bank, 
withdrawn  from  the  account,  and  the  United 
States  Bank  brought  suit  for  money  had  and 
received.  It  was  held  ttiat  the  plaintiff  could 
recover.  While  the  reasoning  of  the  learned 
Judge,  and  much  of  the  argument,  tends  to 
sustain  the  contention  of  the  defendant  here, 
still  the  court  put  its  judgment  In  that  case 
distinctly  upon  the  ground  that  the  defend- 
ants were  bound  to  know  their  own  notes, 
and  having  received  them  without  objec- 
tion, they  cannot  recall  tlieir  assent.  While 
these  two  cases  are  criticised  by  Mr.  Daniel 
as  unsound,  that  criticism,  so  far  as  the  lat- 
ter case  is  concerned,  may  be  well  confined 
to  the  argument  contained  in  the  opinion; 
fur  the  point  decided  is  in  no  manner  hostile, 
as  we  understand  it,  to  the  principle  an- 
nounced by  Mr.  Daniel,  and  adopted  by  as 
in  the  disposition  of  the  case  at  bar;  for  there 
is  nothing  to  show  that  there  had  been  any 
negligence  on  the  part  of  the  United  States 
Bank  in  receiving  the  notes  of  the  Georgia 
Bank;  and  we  can  well  understand  bow  there 
could  and  ought  to  be  a  higher  obligation  up- 
on the  bank  to  know  the  genuineness  of  its 
notes  of  issue,  passing  current  as  money, 
than  rests  upon  it  to  know  the  signature  of 
the  depositor,  ou  a  check  indorsed  by  a  solv- 
ent correspondent.  But,  putting  them  both 
on  the  same  footing,  there  is  wanting  in  the 
report  of  the  case  in  10  Wheat,  any  evidence 
of  negligence  on  the  part  of  the  United  States 
Bank. 

The  views  we  have  expressed,  and  the  prin- 
ciple upon  which  we  reverse  the  chancellor, 
and  award  judgment  here  for  the  complain- 
ant, are  not  only  sustained  by  Mr.  Daniel,  bat 
also  by  Mr.  Chitty,  Mr.  Parsons,  and  Mr. 
Bolles,  who  fortify  tlieir  conclusions  by  am- 
ple authority.  See  Chit.  Bills,  (13th  Aiuer. 
Ed.)  *431.  •485;  2  Pars.  Notes  &  B.  80; 
Bolles,  Banks,  g  189;  Hardy  v.  Bank,  51  Md. 
585;  Bank  v.  Morgan,  117  U.  S.  96, 112. 6 Sup. 
Ct.  Rep.  657;  Ellis  v.  Insurance  Co.,  4  Oliio 
St.  628:  McKleroy  v.  Bank,  14  I.a.  Ann.458; 
Bank  v.  Bangs,  106  Mass.  441;  Rouvant  v. 
Bank,  68  Tex.  610;  Bank  v.  Kicker,  71  111. 
439.  It  results,  therefore,  that  the  decree  of 
the  chancellor  must  be  reversed,  and  judg- 
ment rendered  here  for  the  amount  of  the 
check,  with  interest  and  cost. 

SNODOBA88,  J.,  (dUsenling.)  I  concur  in 
the  result  reached  on  account  of  the  negli- 
gence of  the  indorsing  bank;  but  I  do  not 
agree  to  what  may  be  implied  from  the  argu- 
ment of  the  opinion,  that  this  bank  would 
have  been  liable  had  it  not  been  negligent, 
but  had  taken  the  check  from  a  known  and 
good-faith  indorser.  This  is  the  point  deter- 
mined in  the  case  in  4  Dal  I.,  referred  to.  I 
am  of  opinion  that  the  view  is  a  sound  one. 
As  between  itself  and  good-faith  indorsers,  the 
paying  bank  should  be  the  place  of  flnal  settle- 
ment, where  all  prior  mistakes  and  forgeries 
should  be  corrected,  and,  if  not  then  correct- 


ed, the  action  of  acceptance  and  payment 
should  be  treated  as  final.  There  most  be  a 
time  and  place  toadjustand  end  these  things 
as  to  innocent  indorsers,  and,  if  the  paying 
bank  and  date  of  payment  is  not  that  time 
and  place,  I  do  not  see  what  can  be  or  should 
be.  Certai  nly  there  are  no  belter  or  more  ap- 
propriate ones.  It  is  the  last  time  and  last 
place  the  check  is  presented.  It  48  to  tbe 
paying  bank,  after  it  has  gone  through  ever; 
hand  it  can,  when  all  opportunity  for  mis- 
take and  forgery  is  over.  It  is  to  the  deposi- 
tory of  the  signature  as  well  as  the  funds  of 
the  drawer.  It  is  the  place  selected  by  him, 
and  trusted  by  all  to  correct  any  mistakes 
and  reject  forgeries.  Every  interest  and  duty 
to  itself,  to  its  depositor,  and  to  all  indorsen 
and  parties  interested,  require  that  tbe  pay- 
ing bank  should  settle  any  questions  which 
could  arise  on  it.  If  it  fail  to  do  this,  it 
should  take  the  consequences.  See  S  Amer. 
&  Eng.  Cyclop.  Law,  222,  and  cases  cited. 
It  will  not  do  to  say  that  this  bank  does  not 
Injure  the  indorsing  bank  by  {Myment  and 
delay.  Days  are  of  great  moment  in  trans- 
actions of  this  kind ;  any  delay  may,  and  much 
delay  must,  be  injurious.  Nor  does  theclear- 
Ing-house  arrangement  affect  this  question. 
Banks  are  represented  there,  as  well  as  at 
their  own  counters,  in  an  arrangement  satis- 
factory to  them.  If  not  safe,  they  should 
cliange  it,  but  not  escape  liability  for  failure 
to  exercise  the  uaual  care  to  detect  errors  and 
forgeries  in  consequence  of  exercising  one 
more  desirable  to  them,  but  less  safe. 


Hanna  v.  Chattanoooa  &  N.  Bt.  Co. 

(Supreme  Court  of  Tenne»»ee.  Dea  Si,  188t.) 
Mastbb  and  Sebvaitt — Nbouobscx. 
Flaintifl  was  employed  by  a  flnn  to  load  ears, 
the  use  of  which  was  altered  by  the  railrtraid  oom- 
pany,  if  the  Arm  would  have  them  moved  down 
from  the  next  station  where  they  were  standing, 
and  whence  they  could  be  moved  oy  allowing  them 
to  ran  iowa  the  grade.  He,  with  other  employes 
of  the  firm,  went  after  tbe  oars,  acting  under  tbe 
firm's  orders,  and,  in  attempting  to  run  them  down 
tbe  grade,  his  associates  failed  to  apply  the  brakes 
properly,  whereby  he  was  ini  ured.  Held,  that  the 
railroad  company  was  not  liable  for  biM  Injories, 
as  he  was  not  in  its  employ. 

Appeal  from  circuit  court,  Sumner  ooonty; 
A.  H.  MuMFOBD,  Judge. 

8.  F.  Wilson  and  &eo.  W.  Boddie,  far  ap- 
pellant.   /.  /.  Turner,  for  appellee. 

FoLKBS,  J.  This  was  an  action  brought 
by  the  plaintiff  to  recover  damages  for  a  pe> 
sonal  injury.  The  declaration  contains  two 
counts :  The  first,  for  negligence  of  the  com- 
pany through  the  superior  of  the  plaintiff, 
and  in  not  notifying  the  plaintiff  of  the  dan- 
gers incident  to  the  employment;  «0eofid,for 
negligence  in  associating  the  plaintiff  witii 
other  employes  known  to  the  defendant  to  be 
incompetent,  and  injury  resulting  therefrom. 
There  was  a  verdict  and  judgment  for  the  de- 
fendant, and  plaintiff  has  appealed  in  error. 

The  record  discloses  the  following  facta: 
Tbe  plaintiff  was  employed  by  Settle  &  Link. 
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who  were  dealers  in  cross-ties,  wood,  etc.,  to 
accompany  Link  and  other  bnnds  employed 
by  bim,  to  bring  empty  cars  from  anoUier 
station  by  grade,  for  the  purpose  of  being 
loaded,  preparatory  to  being  turned  over  to 
the  railroad  company  for  shipment.  The 
plaintiff  was  to  be  paid  by  Settle  &  Link  for 
loading  the  cars  at  the  rate  of  40  cents  per 
car,  it  requiring  live  men  to  properly  load 
the  car  w^th  wood  or  cross-ties,  each  of  whom 
received  40  cents,  making  S2  for  loading  a 
car.  Link,  one  of  the  firm  of  Settle  &  Link, 
was  also  railroad  or  station  agent,  and  the 
store  of  bis  firm  was  used  as  a  station  or  de- 
pot. Neither  plaintiff  nor  those  associated 
with  him  were  experienced  as  railroad  bauds, 
and  were  not  instructed  or  warned,  bnt  were 
known  to  each  other  to  be  without  such  in- 
struction  and  experience.  The  plaintiff,  in 
bis  own  testimony,  states  that  be  was  em- 
ployed by  Settle  &  Link,  and  was  to  be  paid 
by  tbem,  and  not  by  the  railroad  company. 
When  Settle  &  Link  asked  for  cars  to  move 
their  cross-ties  and  wood,  they  were  told  that 
the  company  had  some  dat-cars  up  at  anoth- 
er station,  a  few  miles  distant,  and  that  if 
they  would  go  up,  and  bring  them  down, 
(which  they  could  do,  on  account  of  the  grade, 
by  merely  handling  the  brakes,  without  any 
motive  power  other  than  that  of  gravity,) 
they  could  have  the  cars  for  the  poipose  of 
moving  their  freight,  and  that  after  they  had 
brought  tbem  down,  and  loaded  them,  the 
defendant  would  then  take  charge  of  and 
move  the  cars  in  regular  trains  to  the  desired 
destination.  Under  the  arrangements  with 
Settle  &  Link,  the  railroad  company  carried 
Link  and  his  crew  of  hands  on  a  passenger 
train,  without  charge,  up  to  the  station  from 
which  the  cars  were  to  be  brought.  Link 
and  his  crew  brought  the  cars  to  the  station 
at  which  Ihey  were  to  be  loaded.  Just  be- 
fore reaching  the  station.  Link  instructed  the 
plaintiff,  with  two  of  bis  associates,  who  were 
u{ion  the  front  car,  to  disconnect  that  car, 
and  run  it  on  a  side  track,  where  it  was  to 
be  loaded  by  the  plaintiff  and  others  with 
wood.  Plaintiff,  sitting  on  the  front  of  the 
car.  after  it  had  been  detached  from  the  oth- 
er cars,  relying  on  his  two  associate  laborers 
to  properly  handle  the  brakes,  jumped  off  in 
front  of  the  moving  car,  (or  after  the  car  was 
stopped,  as  some  of  the  testimony  tends  to 
show.)  when,  by  the  negligence  of  his  two 
associates  at  the  brakes,  the  cars  were  al- 
lowed to  move  forward,  and  ran  upon  him, 
intiicting  the  injury  complained  of. 

The  plaintiff,  in  his  assignment  of  error, 
insists  that  it  was  the  duty  of  the  railroad 
company  to  move  its  cars  from  one  station  to 
another,  and  that  it  could  not  devolve  this 
duty  upon  another,  so  as  to  escape  liability. 
Tills  is  a  very  correct  rule,  so  far  aa  applica- 
ble to  a  stranger  who  might  have  been  in- 
jured by  the  cars,  or  to  a  passenger,  on  oth- 
er cars,  injured  by  the  negligence  of  the  per- 
sona thus  permitted  to  take  charge  of  the  cars 
of  the  defendant  company,  upon  the  princi- 
ple, well  established,  that  a  company  owea  a 


duty  to  the  public,  by  reason  of  its  franchises, 
from  which  it  cannot  absolve  itself  by  turn- 
ing over  its  road,  or  the  management  of  its 
trains  thereon,  to  others,  whether  corpora- 
tions or  individuals,  without  legislative  sanc- 
tion and  exemption.  But  this  rule  does  not 
apply  in  favor  of  the  parties  themselves  who 
receive  from  the  company  their  cars  with  the 
understanding  and  agreement  that  they  are 
personally  to  move  or  operate  them  for  them- 
selves or  for  their  employer.  In  such  case, 
the  company  assumes  no  duty  and  no  con- 
tract relation  towards  the  parties  so  put  in 
possession  of  the  cars,  except  the  duty  to  fur- 
nish sound  and  safe  cars.  So  far  as  this 
plaintiff  is  concerned,  he  had  undertaken,  in 
connection  with  others  equally  inexperienced 
with  himself,  to  move  these  cars,  not  for  the 
company,  but  for  Settle  &  Lifik,  to  whom 
alone  they  looked  for  compensation  for  their 
services,  and  he  was  injured  by  a  fellow-serv- 
ant in  the  employ  of  Settle  &  Link.  We  are 
wholly  at  a  loss  to  discover  any  principle  up- 
on which  the  railroad  can  be  held  liable  for 
an  injury  so  inflicted.  The  company's  lia- 
bility for  an  injury  to  a  servant  must  rest 
upon  some  wrong  or  negligence  as  the  oc- 
casion of  the  injury,  and  there  is  nothing  in 
the  record  to  show  any  negligence  or  wrong' 
on  the  part  of  the  company  which  can  be  said 
to  be  the  prime  or  proximate  cause  of  such 
injury.  Certainly  the  mere  turning  over  of 
its  empty  cars  to  a  shipper,  at  sucti  shipper's 
request,  to  be  handled  by  the  shipper,  can- 
not be  said  to  be  the  occasion  of  the  injury 
complained  of.  The  injury  resulted  from  the 
negligence  of  the  two  men  at  the  brakes,  and 
these  two  men  were  not  in  the  employ  of  the 
railroad  company,  but,  like  the  plaintiff,  were 
under  the  employment  of  Settle  &  Link,  and 
were  known  to  the  plaintiff  to  be  as  igno- 
rant and  inexperienced  as  the  plaintiff  him- 
self was;  the  fact  l>eing  that  the  plaintiff  and 
his  associates  were  oountrymen,  living  in  the 
neighburliood  of  the  depot,  who  had  been  in 
the  habit  of  loading  cars.  Indeed,  under  the 
proof  in  this  case,  it  might  well  be  doubted 
whether  the  plaintiff  could  recover  for  the 
incompetency  of  his  fellow-servants,  even  if 
they  had  all  been  in  the  employ  of  the  de- 
fendant, where,  as  shown  in  this  record,  the 
plaintiff  was  acquainted  with  the  inexperi- 
ence and  want  of  skill  on  the  part  of -bis  as- 
sociates; unless,  perhaps,  he  had  been  in- 
structed, under  some  special  emergency,  to 
act  with  such  incompetent  associates.  See 
Railroad  Co.  v.  Handman,  13  Lea,  423,  where 
the  true  rule  is  stated  to  be  that  an  employe 
working  knowingly  with  defective  macliin- 
ery  or  tools,  or  with  incompetent  associates, 
takes  the  risk  thereof,  and,  both  l)eing  in 
fault,  the  plaintiff  cannot  recover.  Under 
the  views  above  expressed,  it  is  unnecessary 
for  us  to  consider  in  detail  each  of  the  special 
charges  given  or  refused.  There  is  nothing 
in  the  charge  of  which  plaintiff  can  com- 
plain; for,  as  we  have  already  seen,  under  his 
own  statement  of  his  case,  the  company  were 
not  liable  for  the  injury  received  by  him,  as 
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the  resnK  of  the  negligence  of  his  asaociates. 
We  deem  it  therefore  unnecessary  to  consid- 
er the  several  criticisms  in  the  assignment 
of  errors,  passed  upon  the  charge,  which  con- 
tains more  of  error  against  the  defendant 
than  against  the  plaintiff,  in  a  case  where, 
under  a  proper  charge,  the  trial  must  neces- 
sarily result  in  a  venlict  fur  defendant.  Let 
the  judgment  be  affirmed. 


I/>uisyiLi.E  &  N.  R.  Co.  «.  Wilson. 
{Supreme  Court  of  Tennessee.    Jan.  1, 1890.) 

HaSTBB  and  SeBTANT — CONTBIBUTOBT  ITeOU- 
OENCS. 

Wben  the  rules  of  a  railroad  company  re- 
quire baggage-masters  not  to  leave  their  car  except 
when  necessary,  and  tben  only  for  as  short  a  time 
as  possible,  and  forbid  their  riding  on  the  engine, 
the  company  is  not  liable  for  injuries  sustained  by 
a  baggage-master  while  riding  on  the  engine, 
though  the  injury  was  caused  by  the  negligenoe  of 
an  employe  of  the  company. 

Appeal  from  circuit  court,  Manry  county; 
E.  D.  Patterson,  Judge. 

Hughes  di  Hatcher,  for  appellant.  Taylor 
4ft  Fouler  and  Figures  &  Fadgett,  for  appel- 
lee. 

TuRinrr,  0.  J.  M.  W.  Wilson,  baggag»- 
man  on  the  Louiaville  &  Nashville  Railroad, 
was  killed  in  a  collision  of  an  acconunodap 
tion  train,  going  south,  with  a  single  engine, 
going  north.  The  accident  resulted  from  the 
negllgenceof  the  engineer  on  the  single  en- 
gine. In  failing  to  take  the  side  track  at  Grod- 
win  and  await  the  coming  of  the  accommo- 
dation. His  orders  were  that  be  should  so 
run  as  to  keep  out  of  the  way  of  all  regular 
trains,  clearing  all  trains  at  least  10  minutes. 
Wilson  had  been  in  the  service  of  the  com- 
pany for  about  three  years,  part  of  the  time 
as  special  conductor.  At  the  time  of  the  ac- 
cident, be  and  another,  besides  the  engineer 
and  fireman,  were  riding  on  the  engine,  and 
Just  before  the  accident  waa  seen  sitting  on 
tlte  fireman's  seat. 

As  baggage-master,  the  deceased  was  a 
trainman.  It  is  a  rule  of  the  company  "that 
the  duties  of  the  conductor  or  trainmen  do 
not  require  them  to  ride  or  remain  on  the  en- 
gine, and  they  are  prohibited  from  doing  so." 
"When  on  duty,  the  baggage-master  must  not 
leave  bis  car,  unless  it  be  securely  locked,  and 
then  only  for  as  short  a  time  as  possible." 
The  deceased  had  a  book  of  rules.  The  proof 
is,  and  the  fact  is  necessarily  that  way,  that 
the  engine  is  the  most  dangerous  part  of  a 
train,  in  case  of  collision.  Tridnmen,  includ- 
ing the  baggage-master,  are  employed  forcer- 
tain  defined  duties;  and  it  is,  whether  ex- 
pressed or  not,  a  part  of  their  nndertaking 
that  they  will  attend  to  those  duties,  and  ob- 
eerve  the  rules  of  the  company  made  for  their 
execution.  It  is  the  duty  of  the  company  to 
make  the  best  and  safest  regulations  for  the 
protection  of  the  employes.  The  purpose  and 
good  sense  of  the  rules  cited  are  apparent  on 
a  bare  statement.  The  obligation  of  the  em- 
ploye to  obey  reasonable  rules,  intended  for 


his  safety,  may  not  be  disregarded  with  im- 
pn  n  ity.  It  is  reasonably  certain  that  if  tiie  de- 
ceased had  been  in  the  duty  assigned  him  on 
the  train,  and  in  the  position  required  by  the 
rules,  be  would  have  escaped,  as  it  appears 
that  one  in  his  seat  in  the  baggage-car  es- 
caped, unhurt.  There  is  no  pretense  of  a  call 
by  duty  to  the  engine,  nor  is  the  presence  of 
Wilson  there  attempted  to  be  explained.  We 
must,  therefore,  conclude  that  be  \^  out  of 
his  line  of  duty.  His  negligence  was,  at  the 
least,  equal  to  that  of  the  engineer  on  the  spe- 
cial engine.  Both  were  disobeying  orders  of 
equally  vital  importance  to  them.  Thecout 
should  have  charged,  as  requested:  "If  the 
jury  find  that  the  Intestate,  M.  W.  Wilson, 
was  employed  as  baggage-man  on  the  train  of 
defendant,  that  his  post  of  duty,  as  such,  was 
in  the  baggage-car;  and  that,  if  said  intestate 
voluntarily  left  bis  post  of  duty,  and  sougbta 
position  on  the  engine,  where  he  was  forbid- 
den to  be  by  the  rules  of  the  company,  and 
where  he  was  exposed  to  a  greater  danger 
than  he  would  have  been  bad  he  remained  in 
the  baggage-car;  and  if  the  jury  find  tlist, 
whilst  in  that  position,  he  was  killed  by  the 
negligence  of  the  engineer  on  the  special  en- 
glne,  and  they  further  find  that  he  would  not 
have  been  injured  if  he  had  heen  at  his  post 
of  duty, — tben  the  plaintiff  cannot  recover." 
While  railroad  companies  ought,  by  reason  of 
the  very  dangerous  character  of  the  duties  to 
be  performed,  be  held  to  the  strictest  account- 
ability for  the  consequences  of  negligence, 
they  can  only  operate  through  agents,  who 
must  also  be  held  to  strict  account  for  tbpir 
conduct,  especially  to  their  employes.  We 
know  that  men,  by  constant  exposure  to  dan- 
ger, become  almost  indifferent  to  it,  and  often 
take  desperate  risks ;  a  good  reason  why  conrti 
should  remind  them  that  such  risks  are  their 
own,  and  not  their  employers'.  Enforce  the 
mutual  duties  of  employer  and  employe,  and 
accidents  will  diminish.  Reverse  the  judg- 
ment. 


(Jallatin  &  N.  TusNFiKE  Go.  «.  Fbt. 
(Suprmu  Court  of  TewMuee,    Deo.  19,  USB.) 

TOBTS— PABTmS— CSlTTal,  XOBTOASOB. 

1.  A  mortgagor  of  •  chattel,  retaining  poues- 
Sion,  bas  a  right  to  sue  a  turnpike  company  for  dun- 
ages  to  the  chattel  by  its  defective  rrad. 

2.  An  action  for  damages  for  injuries  to  per 
Bonalty  belonging  jointly  to  two  must  be  brought 
in  the  names  of  both,  though  after  the  injuries  an 
arrangement  is  made  between  the  owners  whereby 
one  becomes  sole  owner. 

Appeal  from  circuit  court,  Sumner  ooanty; 
MuHFORD,  Judge. 

This  was  action  for  damages  by  Hense  Fiy 
against  the  Gallatin  Sc  Nashville  Turnpike 
Oompany.  Judgment  for  fdaintifT,  and  de- 
fendant appeals. 

James  W.  Blaokmore  and  J.  J.  Turner,  for 
appelkint.  Charles  F.  Head,  S.  F.  WQsim, 
and  W.  G.  Dismukes,  for  appellee. 

Snodorass,J.  Tbedefendantinenorsoed 
the  turnpike  company  for  $2,000  damages,  for 
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injuries  to  hones,  resulting  in  the  death  of 
one  of  them,  add  destruction  of  a  separator, 
alleged  to  have  been  occasioned  by  defective 
and  improperly  constructed  road.  The  de- 
fense was  "not  guilty"  and  want  of  property 
in  plaintiff.  There  was  a  verdict  and  judg- 
ment against  the  company,  and  it  appealed. . 

On  the  trial  it  appeared  that  the  horse 
killed  and  the  one  injured  belonged  at  the 
time  of  the  accident  to  pIiiintiiT,  but  that  the 
separator  bad  been  bought  by  plaiatlfl  and 
John  W.  Parker  from  the  Aultnian-Taylor 
Company,  and  these  parties  had  given  their 
notes  for  it.  It  also  appeared  that  in  May, 
1887.  the  accident  being  In  July  following, 
plaintiff  and  Parker  had  mortgaged  the 
separator  to  the  Aultman-Taylor  Company. 
It  was  intended,  on  a  fair  construction  of  the 
mortgage,  that  the  mortgagors  were  to  retain 
possession  and  use  the  propeity.  While  so 
doing,  it  WHS  destroyed,  or  so  wrecked  as  to 
be  entirely  ruined,  in  this  accident.  Upon 
these  facts  the  defendant  insisted  that  the 
legal  title  was  in  the  Aultman-Taylor  Com- 
pany, and  it  alone  could  sue.  We  think  this 
contention  not  well  founded,  the  mortgagor 
being  lawfully  in  possession  until  default. 
Jones.  Mortg.  §  440;  Orter  V.  Storms,  18 
Amer.  Dec.  Si7-b52,  cases  cited  in  notes. 

The  defendant  next  objected  that  tbe  right 
of  action  whs  in  Parker  and  Fry,  and  that  there 
was  no  evidence  to  sustain  a  flnding  in  favor 
of  Fry.  To  meet  this  objection  l^low,  and 
which  la  now  repeated  here,  plaintiff  under- 
took to  show  that,  while  nominally  the  title 
was  in  himself  and  Parke)-,  by  an  arrange- 
ment between  themselves  it  was  really  in 
plaintiff  alone.  But  plaintiff  distinctly  swears 
this  arrangement  was  after  the  aoddent. 
There  was  no  evidence  to  the  contrary.  It 
therefore  follows  that  there  wu  no  evidence 
to  sustain  the  claim  of  plaintiff  to  sole  own- 
ership when  the  injury  occurred,  and  the 
judgment  mtut  be  reverted,  and  case  ro- 
manded  for  new  triiil. 


Statb  m  ra,  Paiukr  et  M,  e.  WAdONBB 
»t  dt. 

{Supreme  Court  of  Tennessee.  Dec  19, 1889.) 
RiOHT  to  Apfeai. 
Where  In  quo  warranto  proceedings  the 
ehancellor  decrees  against  defendants,  and  rules 
theeleotlonunderwhich  they  claim  title  to  th^ 
offloea  void  upon  all  the  grounds  alleged  in  the 
bill,  except  the  voting  of  non-residents,  and  the  de- 
fendants do  not  appeal,  the  complainants  cannot 
appeal,  and  have  tbe  right  of  said  votersadjndged, 
because  the  qneation  may  arise  at  some  future 
election. 

Appeal  from  chancery  court,  Humphreys 
county;  H.  J.  LiViiraflrrON,  Chancellor. 

This  was  a  bill  filed  by  the  state  of  Tennes- 
see ex  rel.  Junius  M.  Palmer  et  al.  against 
Allen  Wagoner,  M.  F.  Wagoner,  W.  O. 
Crockett,  George  Lee,  Joseph  Lancaster, 
George  Story,  and  W.  C.  Martin,  citizens  of 
Hnnophreys  connty,  Tenn .,  to  have  their  elec- 
tion as  mayor  and  aldermen  of  JohnsonvlUe 
declared  void.  The  chancellor  decreed  against 
v.l2a.w.no.24 — 46 


defendants,  but  plaintiffs  appeal,  because  he 
reserved  the  question  of  invalidity  as  to  one 
of  the  grounds  alleged. 

Mr.  Lanier,  for  appellants.  Mr.  MoAdoo, 
for  appellees. 

SitODORASs,  J.  The  bill  alleges  that  the 
foregoing  named  persons,  who  are  all  the  de- 
fendants thereto,  are  assuming  to  be  the 
mayor  and  aldermen  of  Johnsonville,  and  are 
unlawfully  holding  and  exercising  the.se 
offices,  and  seeks  to  prevent  such  usurpation. 
It  sets  forth  various  reasons  why  their  elec- 
tion WHS  illegal  and  invalid,  which  neeid  not 
be  recited  or  commented  upon  here,  for  the 
reason  that  the  chancellor  decreed  against  de- 
fendants, and  held  the  election  under  which 
they  claimed  title  to  their  offices  void,  upon 
all  the  grounds  alleged  In  the  bill  except  one, 
and  be  reserved  that  question,  and  defend- 
ants did  not  appeal.  The  question  reserved 
arises  upon  an  allegation  that  there  were  28 
non-resident  conveyees  of  a  small  lot  of  land 
in  Johnsonville,  made  such  a  few  days  before " 
the  election,  to  constitute  them  voters;  that 
25  of  them  voted  for  defendants.  From  this 
decree,  as  before  stated,  defendants  did  not 
appeal.  The  relators,  for  complainant,  ex- 
cepted to  tbe  decree  on  this  point,  because 
the  election  was  not  for  this  reason,  also,  ad- 
judged void,  and  were  allowed  to  appeal. 

Waiving,  for  the  present,  the  question 
whether  the  exception  and  appeal  could  have 
been  lawfully  taken  by  any  one  but  the  attor- 
ney general  for  the  state,  as  he  alone  -can 
bring  the  suit,  (although  authorized  to  do  so, 
and  liaving  in  this  case  done  so,  at  the  in- 
stance of  the  relators,)  it  Is  sufficient  to  say 
that  complainant,  having  obtained  a  decree 
declaring  the  election  void  upon  certain 
grounds,  and  defendants  acquiescing,  has  ob- 
tained all  the  relief  to  which  it  was  entitled 
In  the  result,  and  cannot  (the  result  being 
obtained  below)  pursue  the  controversy  fur- 
ther for  the  settlement  of  abstract  questions, 
no  longer  Involved.  This  conclusion  the 
counsel  of  relators  recognize,  but  they  claim 
that  inasmuch  as  a  future  election  may  be 
held,  and  these  persons  may  vote  there- 
in, they  are  entitled  to  have  the  question 
settled.  This  is  an  incorrect  view  of  the 
case.  This  court  cannot  settle  abstract  ques- 
tions, however  important,  or  however  simple 
they  may  be,  upon  the  supposition  that  they 
may  hereafter  arise.  They  may  never  do  so. 
Ko  other  election  may  be  held,  or,  if  it  is, 
none  of  these  conveyees  may  vote,  or  offer  to 
do  so.  But  should  that  result  be  a  certainty, 
instead  of  a  prol)ability,  for  the  reasons 
stated  we  are  not  authorized  to  adjudge  that 
merely  abstract  question;  and,  finally,  if  we 
oould  adjudge  it,  it  would  not  affect  the 
right  of  these  conveyees,  not  before  the 
court.  As  a  precedent,  of  course,  it  could 
not  be  relied  on,  unless  the  questions  were 
really  involved. 

Other  questions  were  made  in  the  bill,  and 
these  the  chancellor  adjudged  against  the 
state,  to  which  there  was  the  same  exception 
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and  appeal.  They  were  tliat  Jolmsonville 
was  not  really  incorporated,  and,  if  so,  it  had 
lost  its  franchise  by  abuse  or  non-user.  It  is 
not  necessary  to  recite  the  reasons  which  tiie 
oiiancHlor  gave  for  this.  There  were  sev- 
eral which  he  did  not  give  that  would  have 
been  conclusive:  First.  Neither  the  corpo- 
ration of  Johnson  ville,  as  such,  was  made  de- 
fendant, nor  the  inhabitants  thereof.  Seo- 
ond.  The  court  neither  had  nor  could  have 
any  jurisdiction  to  annul  its  corporation,  be- 
cause the  statute  under  which  this  action  la 
brought  (section  4146  et  aeq.  of  the  Code)  re- 
lates alone  to  private  and  business  corpora- 
tions, and  not  to  municipalities.  The  state 
bad  no  need  to  provide  for  proceedings 
agaibst  them  for  dissolution,  and  did  not  do 
80.  It  can  repeal  at  pleasure  the  charter  of 
any  municipal  corporation,  and  the  legisla- 
ture is  the  judge  of  such  necessity  of  repeal, 
whenever  it  arises.  It  was  not  the  purpose 
of  the  legislature  to  make  thes«  arms  of  the 
state  government  objects  of  litigation  for  ex- 
istence with  itself,  when  it  bad  the  un- 
doubted power  to  terminate  their  existence 
by  an  act,  whenever  it  saw  Qt  to  do  so.  A 
careful  remding  of  the  chapter  containing  the 
sections  referred  to  shows  this  clearly.  The 
relief  provided  against  "any  persons  acting 
as  a  corporation  within  this  state,  without  be- 
ing authorized  by  law,"  is  that  it  be  dis- 
solved, and  also  that  the  corporation,  its  di- 
rectors or  managers,  as  the  case  may  be,  pay 
the  cost.  Section  4162.  These  teruiS,  totally 
inapplicable  toa  municipal  corporation,  cover 
and  include  private  and  quasi  public  corpo- 
rations for  which  alone  they  were  intended. 
It  does  not  result  from  this  that  there  is  no 
remedy  for  the  alleged  private  grievances  as 
to  the  unlawful  sale  of  liquor  in  the  limits  of 
Johnsonville.  It  has  been  held  that  the  cor- 
poration in  which  such  sale  is  protected  is  an 
active,  vital  organization,  and  If  in  fact  a 
corporation  exists,  but  is  not  sustained  and 
kept  in  organized,  good-faith  operation,  such 
sale,  within  four  miles  of  an  incorporated  in- 
stitution of  learning,  is  unlawful.  If,  there- 
fore, such  sale  is  made,  there  or  elsewhere, 
and  the  state  assumes  it  to  be  unlawful,  and 
institutes  a  prosecution  against  the  party 
making  it,  two  questions  are  open  in  such 
case  on  this  point:  First,  was  the  original 
incorporation  void?  and,  second,  if  valid,  is 
an  active  organization,  and  one  operated  in 
good  faith  and  for  corporate  purposes,  main- 
tained? If  the  charter  is  absolutely  void,  of 
course  it  can  be  so  treated  in  any  collateral 
attack.  If  not  void,  but  there  is  no  organiza- 
tion and  operation  under  it  in  good  faith, 
this  can  be  shown  in  proof.  It  Is  sufficient 
to  say  here  that  no  decree  respecting  it  can 
be  rendered  in  this  cause.  The  state  has  all 
the  relief  it  is  authorized  to  seek  in  this  pro- 
ceeding, and  defendants  have  not  appealed, 
so  as  to  bring  the  question  of  the  validity  of 
the  charter  collaterally  in  issue  with  others 
which  would  have  on  such  appeal  been  di- 
rectly involved.  The  decree  must  be  affirmed, 
with  cost. 


Sandebs  v.  Logue  et  al. 
(Supreme  Court  of  Ttnnesiee.    Jan.  10, 1890.) 

FKAVDUIiBBT  OoiTVSIAWCBS — GiFTS — ^ADVBMB  POS- 
SESSION. 

1.  In  determinlnR'  whether  a  gift  of  laod  was 
void  as  against  creditors,  on  the  ground  that,  at 
the  time  of  making  the  conveyance,  the  grantor 
did  not  retain  sufficnent  property  to  pay  his  UabUi- 
ties,  he  wlU  not  be  considerad  to  have  been  a  debt- 
or to  a  person  who  at  that  time  was  his  judgment 
debtor,  but  who  afterwards  instituted  snit  against 
him,  and  recovered  judgment  for  money  paid  for 
lands  under  false  representations. 

8.  Adverse  possession  of  inoloaed  land  by  a 
donee  before  dead  may  be  coupled  with  posaession 
after  deed,  to  make  out  the  seven-years  adverse 
possession  necessary  under  Act  Tenn.  1819,  t  8,  to 
oonsUtute  a  possessory  defense. 

Appeal  from  chancery  court.  Wilson 
county;  GeorokE.  Seat,  Chancellor. 

A.  8.  Marks  and  Tarver  &  Golladay,  for 
appellants.  James  S.  Oribbla  and  Joiun  C. 
Sanders,  for  appellee, 

Skodobasb,  J.  This  is  a  bill  to  set  aside 
certain  conveyances  of  John  Logue  to  his 
children  as  voluntary  and  fraudulent,  and  to 
subject  the  property  to  satisfaction  of  a  decree 
for  $2,787.61  and  cost,  which  complainant 
obtained  against  John  Logue  in  the  chancery 
court  of  Wilson  county  on  the  5th  November, 
1886.  The  bill  under  which  this  decree  was 
had  was  aied  March  9.  1885.  There  were 
several  conveyances  attacked  in  the  present 
suit,  but  the  validity  of  only  four  of  them  is 
now  in  controversy;  the  decree  not  tieing 
complained  of  in  respect  to  two  of  the  six  in- 
cluded in  the  bill,  and  which  the  chancellor 
held  could  not  be  afFected  in  this  proceeding. 
The  defendants,  claiming  the  four  first  men- 
tioned, put,  by  proper  denial,  the  questions 
of  voluntary  conveyance  and  fraud  in  issue, 
and  relied  upon  the  statute  of  limitations  of 
seven  years,  claiming  to  have  bad  seven 
years'  possession  of  the  lands  conveyed  to 
them.  It  appeared  in  evidence  that  defend- 
ants Bell  and  Northcut  had  been  for  mors 
than  seven  years  in  possession  of  their  lands, 
but  prior  to  10th  of  October,  1888,  and  25th 
January,  1884,  had  been  holding  under  ver- 
bal gifts,  with  promise  of  deeds  by  John 
Logue,  not  in  fact  executed  until  Uie  dates 
stated.  But  the  lands  claimed  by  them  were, 
and  had  been  during  their  possession  and  oc- 
cupancy, inclosed,  and  they  established  their 
holding  for  themselves  by  the  preponderance 
of  the  evidence,  and  insisted  that  as  to  these 
lands  complainant  was  entitled  to  no  relief, 
even  had  their  deeds  been  fraudulent  or  vol- 
untary. No  such  possession  of  the  lands 
deeded  to  Alice  Logue  and  N.  Q.  Omoburdro 
was  shown  prior  to  their  deeds  of  10th  Octo- 
ber, 1883,  and  as  to  them  the  only  question  is 
the  validity  of  the  deeds.  The  chancellor  held 
these  four  deeds  voluntary  and  void  as  to 
complainant,  and  the  defendants,  claiming 
them,  appealed,  and  assigned  errors. 

There  was  no  reasonable  pretense  that 
these  conveyances  were  fraudulent  in  fact, 
and  the  chancellor  did  not  commit  the  error 
of  so  finding.    He  concluded  and  decreed  that 
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they  were  voluntary  because  defendant  Logue 
"did  not  retain  sufflcient  property  at  the  time 
be  made  them  to  payhia  liabilities."  In  this 
estimate  of  liabilities  he  necessarily  included 
that  of  complainant,  because  without  includ- 
ing it  there  is  no  reason  for  sue!)  assumption. 
On  any  theory,  the  property  he  retained  .was 
ample  to  satisfy  bis  other  debts.  It  is  there- 
fore necessary  to  determine  whether  com- 
plainant's present  claim  was  such  a  debt  as 
required  the  reservation  of  property  to  pay 
before  a  voluntary  conveyance  would  be  valid. 
At  the  date  of  the  conveyance  the  complain- 
ant was  in  fact  the  judgment  debtor  of  de- 
fendant Logue  under  decree  of  chancery  court 
of  Wilson  county  pronounced  at  its  March 
term,  1881,  for  61,455.95.  with  interest  from 
date  of  the  decree.  A  part  of  this  recovery, 
however,  had  been  apon  notes  executed  by 
Sanders  to  Logue  in  consideration  for  certain 
lands  bought  of  him  in  1873,  and  for  the  con- 
veyance of  which  by  quitclaim  deed  Logue 
had  bound  himself  to  Sanders  in  a  title-bond. 
In  1879,  J.  M.  Horn  having  cut  and  removed 
timber  from  a  part  of  this  land,  Logue,  who 
still  held  the  legal  title.  Bled  a  bill  against 
him  and  others,  including  Sanders,  to  enjoin 
him,  restrain  waste,  and  have  Horn's  title 
declared  a  cloud  on  bis  own.  He  obtained  a 
decree  in  the  chancery  court  at  Lebanon  on 
the  25tb  of  October,  1880,  in  accordance  with 
the  prayer  of  his  bill.  From  this  decree  Horn 
appealed.  The  commission  of  referees  heard 
the  case,  and  reported  December  15, 1888,  in 
favor  of  reversing  the  decree  and  dismissing 
the  bill,  basing  their  conclusion  and  report 
upon  tbe  reasoning  that  Horn's  claim  was 
under  a  judgment  execution  and  sale  of  tbe 
land  as  tbe  pro[ierty  of  one  Drennan,  and 
Logue  was  the  fraudulent  vendee  of  Dren- 
nan. and  therefore  a  court  of  equity  should 
repel  him.  This  report  whs  confirmed  by  the 
supreme  court  on  December  5,  1884.  In  tbe 
decree  of  confirmation  entered  it  is,  among 
other  things,  recited  that  Logue,  "in  procur- 
ing title  to  said  lands,  was  guilty  of  actual 
and  positive  fraud  in  attempting  to  aid  Dren- 
nan In  concealing  his  effects  from  his  credit- 
ors, and  in  violating  his  obligation  with 
Drennan,  and  his  title  to  the  land  is  declared 
fraudulent  and  void."  It  adds:  "Heisthere- 
foTe  entitled  to  no  relief  under  his  said  bills, 
and  tbe  same  are  therefore  dismissed,  at  his 
cost." 

We  have  quoted  this  decree,  because  much 
■tress  had  been  laid  upon  it,  as  extinguishing 
Logue's  title.  It  did  nothing  of  the  kind, 
and,  while  the  decree  is  flush  of  terms  strong 
enoDgb  toeBtect  such  a  result,  it  could  not  be 
or  have  been  done  in  any  terms  upon  such  a 
bill.  An  ejectment  bill,  or  bill  to  rostrain 
waste,  or  to  remove  a  cloud,  cannot  operate 
as  a  boomerang,  and  destroy  for  all  purposes 
tbe  title  of  the  complainant,  however  sound- 
ing the  ptusseology  in  which  it  may  be  in- 
aptly expressed.  In  decrees  whose  precise 
Terbiage  cannot  always  be  noticed  ur  shaped 
by  any  court,  in  the  very  nature  of  things. 
under  our  practice.  But  the  decree  meant  no 


more  than  that  bis  title  was  void  as  to  de- 
fendants, and  was  such  an  one  as,  against 
defendants,  the  court  would  not  enforce. 
However,  that  question  is  no  longer  of  any 
importance,  because  after  this  decree  Sanders 
filed  a  bill  against  Logue,  alleging  that  Logue 
had  fraudulently  represented  to  him  be  had  a 
title  to  the  land  in  controversy  when  before- 
dosed,  and  it  was  upon  the  faith  of  such  rep- 
resentations he  bought,  and  took  a  quitclaim 
deed;  that  he  had  paid  Logue  much  money, 
and  Logue's  decree  in  1881,  biafore  mentioned, 
was  based  on  his  purchase.  He  alleged  that 
his  title  had  been  declared  fraudulent  and 
void,  and  sought  to  set  aside  that  decree,  and 
recover  of  Logue  the  amounts  he  had  paid 
him  since  bis  purchase,  in  1873,  with  inter- 
est; and  it  was  in  this  case,  and  under  these 
allegations,  that  his  decree  was  obtained  for 
the  collection  of  which  he  filed  this  bill,  the 
decree,  as  before  stated,  being  obtained  on 
tbe  5tb  November,  1886. 

It  appears  from  this  statement  of  facts 
that  Sanders  neither  had  any  recovery  for  the 
fraud  alleged  to  have  been  committed  in  tak- 
ing his  money  upon  false  representations  as 
to  title,  nor  did  he  have  any  action  pending, 
when  these  conveyances  were  made,  but  that 
instead  he  was  the  judgment  debtor  of  Logue 
in  a  decree  in  no  wise  complained  of.  But 
be  insists  that,  inasmuch  as  he  had  a  right  of 
action  for  the  money  received  of  him  in  con- 
sequence of  the  fraudulent  representations  of 
Logue,  bis  was  an  existing  demand  at  the 
time,  and  such  an  one  as  must  be  considered 
in  determining  the  validity  of  the  convey- 
ances. It  is,  of  course,  true  that  a  convey- 
ance of  property  to  defeat  an  expected  recov- 
ery in  an  action  of  tort  already  commenced 
is  fraudulent  in  fact,  and  void.  Farns- 
wortb  V.  Bell,  5  Sneed,  531 ;  Patrick  v.  Ford, 
Id.  582.  And  we  may  add  that  we  think  it 
equally  dear  that  a  voluntary  conveyance 
pending  an  action  of  tort,  whether  actually 
intended  to  defeat  it  or  not.  might  be  void  if, 
upon  estimating  the  amount  of  property  re- 
tained, there  was  a  deficiency  to  pay  tbe 
amount  claimed.  It  may  be  true,  also,  that 
a  conveyance  for  the  fvaudulent  purpose  of 
defeating  a  recovery  in  an  action  of  tort  an- 
ticipated would  be  void.  But,  as  we  have 
said,  we  are  not  now  dealing  with  any  ques- 
tion of  actual  fraud.  We  are  discussing  the 
question  whether  a  deed  made  in  good  faith, 
in  the  absence  of  any  debt  known  or  asserted, 
makes  a  deed  fraudulent  inlaw,  and  we  have 
no  hesitation  in  holding  that  it  does  not. 

In  the  case  we  are  now  considering,  whether 
we  treat  the  complainant  as  repudiating  his 
contract  because  he  was  fraudulently  imluced 
to  make  it,  and  suing  for  the  money  as  for 
money  bad  and  received  to  his  use, or  whether 
we  treat  the  action  as  one  for  damages  in- 
curred in  consequence  of  the  fraud  and  deceit 
practiced  upon  him,  measured  by  the  money 
paid  and  interest,  the  result  is  the  same.  In 
the  first  aspect  he  would  have  bad  no  action 
until  he  disatlirmed  the  trade  and  demanded 
his  money,  (Arendale  v.  Morgan,  6  Sneed, 
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703.)  and  in  the  second  his  action  would  have 
been  ex  delicto,  and  not  upon  a  specific  fixed 
or  iisserted  liability,  witliin  the  meaning  of 
the  rule  stated  in  respect  to  voluntary  con- 
veyances. Such  a  claim,  it  is  obvious,  might 
or  might  not  ever  be  asserted,  and  it  is  too 
uncertiiin  and  remote  to  be  taken  into  con- 
sideration in  estimating  the  debts  or  liabili- 
ties of  M  debtor  for  which  he  must  provide 
by  retention  of  property.  This  is  made  ob- 
vious if  we  look  at  the  state  of  aSaira  then 
existing,  not  as  now  developed. 

Suppose  Sanders  bad  never  in  fact  sued. 
His  right,  whatever  it  is,  would  exist,  of 
course,  and  would  have  l>een  existing,  when 
these  deeds  were  made.  Now,  assume  that 
one  of  the  other  creditors  of  Logue  had  filed 
a  bill  to  set  these  deeds  aside  as  voluntaryt 
and  had  endeavored  to  show  that  Logue's 
liabilities  exceeded  his  assets  retained.  To 
make  this  appear  be  attempts  to  show  that 
Logue  owes  Sanders  a  hirge  debt.  Logue 
produces  his  decree  against  Sanders,  and 
shows  that  Sanders  is  then  indebted  to  him, 
but  the  creditor  insists  that,  notwithstanding 
the  appearance  of  the  fact,  in  reality  it  was 
to  the  contrary,  and  Lc^ue  was  largely 
indebted  to  Sanders  on  account  of  bis  fraud- 
ulent misrepresentations.  Logue  insists, 
too,  that  Sanders  has  preferred  no  claim,  and 
seeks  to  establish  none  against  him.  But 
the  creditor  answers:  "That  makes  no  dif- 
ference. He  may  do  BO  hereafter,  and,  if  I 
can  show  a  state  of  facts  which  will  justify 
a  suit,  I  must  count  it,  or  wliatever  I  can 
prove  ought  to  he  the  amount  of  his  recov- 
ery, as  one  of  the  liabilities  for  which  you 
must  provide  by  retention  of  property,  or 
your  deed  is  fraudulent."  Tills  is  jnst  the 
result  to  which  we  roust  come  if  we  hold  the 
decree  correct. 

It  must  not  be  forgotten  that  we  are  deal- 
ing altogether  with  the  theory  and  principle 
involved.  These  must  determine  the  validi- 
ty of  the  deed,  and  not  the  subsequent  re- 
sults. In  deciding  whether  this  non-estab- 
lished liabllityshould  have  been  then  provided 
for,  we  must  look  to  the  condition  of  things 
when  we  could  have  been  first  asked  to  do  it, 
when  these  deeds  were  made.  We  are  not 
dealing  with  the  question  as  to  Sanders'  pres- 
ent established  demand.  We  are  determin- 
ing whether  it  was  then  in  such  situation  as 
t<i  be  accounted  a  debt  for  which  the  voluntary 
vendor  must  have  provided.  Another  view 
shows  still  more  strongly  the  absurdity  of  hold- 
ine  that  unestablisbed,  uncertain  equities  or 
rights  of  action  are  the  debts  contemplated  un- 
der the  rule.  If  a  right  of  action  for  fraud  or 
misrepresentation  or  unasserted  breach  of  war- 
runty  was  contemplated  as  among  the  liabili- 
ties for  which  a  voluntary  vendor  must  pro- 
vide before  he  can  make  a  valid  conveyance, 
whenever  this  question  arose  creditors  could 
show  any  conveyance  be  might  have  made, 
and  insist  if,  as  in  this  case,  it  was  a  bond 
for  a  quitclaim  deed,  or,  in  fact,  a  qiiitcliiim 
deed,  that  he  owed  that  alleged  creditor,  be- 
cause there  was  a  fraudulent  imposition  on 


him;  if  the  conveyance  was  executed  with 
covenants,  he  would  allege  indebtedoess  aris- 
ing to  that  vendee  from  breach  of  covenant 
alrea<ly  made  or  anticipated.  Each  case  would 
be  a  lawsuit  in  itself,  to  see  if  a  debt  existed 
which  no  one  claimed,  and  the  result  would 
be  endless  strife  and  confusion.  So,  too,  the 
inquiry  would  be  open  wheUier  he  had  killed 
or  injured  any  person,  or  committed  assanit 
and  battery,  or  eotnmitted  any  wrong  about 
which  no  claim  was  made,  and  bad  not  re- 
served property  to  meet  their  demands,  if 
they  made  demands.  It  would  be  an  object 
of  further  inquiry  if  he  had  defrauded  any 
person  in  any  way,  and  might  be  sued  on  this 
account.  It  is  clear  that  the  rule  of  which 
we  are  treating,  which  practically  provides 
for  the  taking  of  an  account  of  the  property 
and  debts  of  the  voluntary  vendee  to  ascer- 
tain whether  he  has  reserved  ample  property 
for  the  payment  of  his  debts,  has  in  contem- 
plation no  such  possible  claims  as  the  one  we 
are  considering  and  those  referred  to  by  way 
of  iilusti-ation.  The  debts  contemplated  are 
specific,  and  asserted  liabilities  susceptible  of 
accurate  ascertainment,  those  of  which  an  ac- 
count might  be  taken,  and  which  might  be 
definitely  determined. 

It  is  true,  as  we  have  already  seen.  t)>at  a 
plaintiff  in  an  action  of  tort  commenced  is  a 
creditor,  within  the  meaning  of  our  statute 
prohibiting  conveyances  with  fraudulent  in- 
tent to  defeat  creditors,  (5  Sneed,  supra ;)  and 
so  of  one  in  that  relation,  that  he  is  secured  in 
a  deed  of  trust  which  includes  "all  creditors," 
(Vance  v.  Smith,  2  Heisk.  848,  350.)  But 
even  in  respect  to  such  "creditor,"  after  suit 
brought,  it  is  held  that  his  claim  is  not  a 
"debt,"  within  the  meaning  of  our  constitu- 
tion prohibiting  impairment  of  validity  of 
debts,  and  hence  that  the  homestead  which 
could  be  subjected  to  the  payment  of  debts, 
created  before  the  homestead  law,  ooold  not 
\m  sold  to  pay  a  judgment  recovered  in  such 
action  after  the  law,  although  the  action  was 
commenced  before.  This  case  reviews  the 
several  cases  cited  on  the  sabject  Ol  "credit- 
ors"  in  actions  against  frandulent  oonvey- 
ances,  and  leads  logically  to  the  position  now 
taken  by  the  court,  except  that  in  this  case 
it  is  not  necessary  to  go  so  far  as  was  done  in 
that.  Here  it  is  only  held  that  the  right  of 
action  for  tort  or  damages  for  f  raudulmit  mis- 
representations is  not  a  debt  before  suit 
brought;  there  it  was  held  not  to  be  a  debt 
after  suit  brought. 

In  addition  to  the  validity  of  their  deeds 
insisted  upon  by  Bell  and  Nortbcut,  they  also 
relied,  as  before  stated,  upon  the  statute  of 
limitations  of  seven  years,  as  protecting  them 
in  their  possession,  and  this  defense  they 
made  out  in  evidence.  We  bold  that  Vbof  are 
protected  by  such  possession,  and  that  pos- 
session by  a  donee,  before  deed,  of  inclosed 
land,  may  be  coupled  with  possession  of  same 
land  after  deed,  to  make  out  the  seven  years 
required  to  give  him  a  possessory  right  under 
the  second  section  of  the  act  of  1819.  It  dues 
not,  of  course,  matter  that  they  held  in  ex- 
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pectation  of  a  deed,  or  Afterwards  took  a  deed. 
Neither  the  holding  and  claiming  in  expecta- 
tion, nor  the  acceptance  of  the  deed,  was  ia- 
consistent  with  their  claim  and  possession  as 
donees.  Either  a  vendee  or  donee  may  take 
and  continue  such  possession  until  his  deed 
is  executed,  and  then  accept  it  in  furtherance 
of  his  contract  and  ckiim,  and  not  in  destruc- 
tion of  it.  The  recital  in  such  deed  tliat  the 
vendor  is  owner  is  but  the  recital  of  a  fact 
which  no  one  denied,  and  which  it  is  not  an 
inconsistency  to  ad  mit.  The  donee  or  vendee 
elaims  the  land,  but  says:  "The  vendor,  while 
be  has  transferred  it  to  me,  has  not  yet  given 
me  the  evidence  of  my  title.  The  legal  title, 
therefore,  remains  in  him,  but  I  have  an  ar- 
rangement with  him  by  which  I  claim  to  be 
the  owner  and  have  the  right  of  possession." 
We  are  not  now  treating  of  title  under  the 
first  section  of  the  act  referred  to.  A  claim 
under  that  has  to  be  under  title  or  color  of 
Utle.  Here  it  need  not  be.  It  is  sufficient 
If  the  donee  be  in  possession  of  inclosed  lands 
for  seven  years,  claiming  it,  no  matter  how 
m  by  bow  many  different  means.  It  is  the 
operation  of  bis  right,  coupled  with  adverse 
possession  for  seven  years,  which  protects 
him  from  suit  after  that  time.  The  decree 
■s  to  the  appellants  claiming  the  lands  is  re- 
versed, and  as  to  tbem  the  bill  is  dismissed, 
with  coat. 


Outlaw  v,  Ohebrt. 

ISapreme  Court  cf  Tmne—te.   Jan.  10, 1890.) 

JuDOitsKT— Soma  Faoiab. 

Wbere  defendant  appeals  from  a  Jodsrmaat, 

and  peading  the  appeal  he  dies,  and  the  judgment 

la  affirmed  without  the  court's  havine  notice  of  his 

death,  the  supreme  court  will  not  revive  the  action, 

on  «e(re/aeta8,  after  It  is  barred  by  the  statute  of 

UmitaUons  (HUL  &  V.  CodeTenn.  %  881):aKainatthe 

deceased's  administrator,  the  judgment  not  being 

void  on  Its  face,  and  the  case  having  ceased  to  be 

pending  since  the  rendering  of  the  judgment. 

On  $etrefttciaa. 

Soartorough  <t  MarUn,  for  plaintiff.  /. 
W.  atout,  for  defendant. 

Snodorasb,  J.  A  judgment  was  recov- 
ered by  plaintiff  in  the  circuit  court,  and  de- 
fendant appealed.  The  defendant  died  in 
1880,  after  the  appeal;  but  no  notice  was 
taken  of  his  death  in  the  record,  and  the  judg- 
ment was  affirmed  by  this  court  in  1886.  In 
1888,  plaintiff  suggested  his  death,  and  had 
acire  facias  issued  against  his  administrator, 
who  now  appears  and  resists  the  application 
to  revive,  and  pleads  the  statute  of  limita- 
tions of  two  years,'  showing  that  more  than 
*  two  years  and  six  months  had  elapsed  since 
bis  appointment,  which  was  made  in  1880. 
It  is  insisted  by  plaintiff  that  this  is  an  ap- 
plication to  revive  a  pending  suit,  and  that 

>Mffl.  &  v.  Code  Tenn.  S  8481,  provides  that  ac- 
tions against  the  personal  representatives  of  a  de- 
eeased  shall  be  commenced  by  a  resident  of  the 
Mate,  within  two  years  after  the  qualification  of 
the  personal  representative,  if  the  cause  of  action 
accrued  in  the  life-time  of  the  deceased,  or  other- 
wise from  the  time  the  cause  of  action  aocruad. 


the  plea  of  the  statute  is  not  a  good  defense, 
under  the  case  of  Erwin  v.  Foster,  6  Lea,  187, 
where  this  court  so  held.  It  is  further  in- 
sisted that  the  judgment  rendered  in  1886 
was  void,  because  defendant  was  dead,  and 
therefore  the  case  must  be  treated  as  though 
no  judgment  had  been  rendered,  and  the  case 
was  still  pending.  This  is  not  correct.  The 
judgment  is  not  void  on  its  face,  and  can  only 
be  made  to  appear  so  by  evidence  outside  the 
record,  which  we,  having  no  original  juris- 
diction,  are  unauthorized  to  take.  It  was  a 
judgment  which  the  court  could  properly 
render,  when  it  did  so,  upon  the  record,  as  it 
was  presented  to  it;  and  since  the  judgment 
was  rendered  the  case  has  not  been  pending. 
The  plaintiff  has  therefore  no  right  to  revive 
it  as  a  pending  suit,  and  the  application  to  do 
so  is  refused,  and  sairefaoiaa  quashed. 


Neiser  e.  THOMiiB  et  al. 
(Supreme  Court  of  Missouri.    Deo.  81, 1889.) 
E1.BCT10N  CloimsTs — ^Imjunctioh. 
1.  A  oonrt  of  equity  has  no  jurisdiction  to  en- 
join the  issuing  of  a  certificate  of  election  to,  and 
the  assumption  of  ofBoe  by,  a  newly-elected  oi^ 
marshal,  on  petition  of  the  present  marshal,  alleg- 
ing diaqaalulaation  nnder  the  city  charter  ot  the 
newly-elected  officer. 

a.  Rev.  St.  Mo:  S  2733,  which  declares  that  the 
remedy  by  injunction  shall  exist  in  all  oases  to  pre- 
vent a  legal  wrong,  when  an  adequate  remedy  at 
law  cannot  be  afforded  by  an  action  for  damages, 
does  not  enlarge  the  equity  jurisdiction. 
BiiBOLAT,  J.,  dissenting. 

Appeal  from  St.  Louis  circuit  court;  L.  £. 
Yalliant,  Judge. 

The  petition  alleges  that  the  plaintiff  is 
now  the  regularly  elected  and  duly  qnallQed 
marshal  of  the  city  of  St.  Louis,  and  has  been 
such  for  the  lasi  four  years,  having  been 
elected  to  such  position  at  tiie  city  election  in 
1885  for  a  term  of  four  years,  and  possessing 
all  the  qualifications  prescribed  by  law  there- 
for. That  by  the  provisions  of  section  I,  art. 
4.  of  the  charter  of  the  city  of  St.  Louis,  he 
is  entitled  to  hold  said  office  for  four  years 
from  the  date  of  said  election,  and  until  his 
successor  shall  be  duly  elected  and  qualified. 
That  at  the  election  for  city  officers  held  on 
AprU  2,  1889,  the  defendant  £mil  Thomas 
was  a  candidate  for  the  office  of  marshal  of 
the  city  of  St.  Louis.  That  he  claims  to  have 
been  elected  at  said  time  to  said  office.  That 
by  the  provisions  of  section  10,  art.  4,  of  the 
charter  of  the  city  of  St.  Louis,  it  is  provided 
that  "all  elected  and  appointed  officers  shall 
possess  the  following  qualifications:  They 
shall  have  been  citizens  of  the  United  States 
and  of  the  city  of  St.  Louis  for  at  least  two 
years  previous  to  their  election  or  appoint- 
ment, and  shall  be  able  to  read  and  write  the 
English  language.  They  shall  not  at  the 
time  of  their  election  be  in  arrear  to  the  city 
for  taxes,  or  indebted  to  the  city  in  any  way, " 
etc.  Tiiat  at  the  time  of  the  said  election, 
held  on  the  2d  day  of  April,  1889,  said  defend- 
ant Eiiiil  Thomas  did  not  possess  the  qualifi- 
cations prescribed  by  said  charter  of  the  city 
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of  St.  LoDis,  in  this:  that  be  was  in  arrears 
to  the  city  for  taxes,  and  was  indebted  to  the 
city  for,  to-wit,  the  taxes  which  were  regu- 
larly, legally,  nnd  properly  assessed  against 
him  for  the  year  1885,  on  9500  of  property; 
1886,  on  0500  of  property;  1887,  on  $400  of 
property;  1888,  on  $1,000  of  property.  That 
the  taxes  for  the  year  1888  amounted  to  923, 
for  the  year  1887  to  $10,  for  the  year  1886  to 
$12.75,  for  the  year  1885  to  $12.75.  That 
all  of  said  taxes  were  at  said  time  payable 
and  past  due,  and  were  at  the  time  of  said 
election  on  April  2,  1889,  and  at  the  time  of 
the  filing  of  the  petitioo,  still  unpaid.  That 
at  the  time  of  said  election  defendant  Thomas 
did  not  possess  the  qualifications  for  said  of- 
fice of  marshal  prescrit>ed  by  said  charter,  in 
this:  that  on  or  about  the  10th  day  of  Au- 
gust, 1885,  said  defendant  became  indebted  to 
the  city  of  St.  Louis  for  and  on  account  of  a 
license  to  keep  a  saloon  in  the  city  of  St. 
Louis,  to-wit,  in  the  alley  between  Olive  and 
Fine  and  Seventh  and  Eighth  streets,  of  said 
city,  for,  to-wit,  the  sum  of  $279.50.  Said 
defendant  opened  a  saloon,  and  did  business 
as  a  saloon-keeper  in  said  city  at  said  place 
from,  to-wit,  the  10th  day  of  August,  1885, 
until,  to-wit,  the  1st  of  April,  1886,  and 
which  license  for  said  saloon  became  due  and 
payable  to  the  city  of  St.Xouis  on,  to-wit, 
the  10th  day  of  August,  1885,  accprding  to 
the  provisions  of  chapter  87,  art.  2,  §§  1-7,  in- 
clusive, of  the  Revised  Ordinances  of  the  City 
Of  St.  Louis,  (1881.)  That  at  the  time  of  the 
said  election  said  Thomas  did  not  possess  the 
qualifications  prescribed  by  said  charter  for 
said  otfice,  in  this:  that  at  the  time  of  said 
election  Thomas  had  not  been  a  citizen  of 
the  city  of  St.  Louis  for  at  least  two  years 
previous  to  said  election.  That  the  defend- 
ant Williams  la  the  duly  appointed  and  qual- 
ified recorder  of  voters  of  the  city  of  St.  Louis, 
and  as  such  is  charged,  empowered,  and  au- 
thorized by  law  to  issue  certificates  of  election 
to  all  persons  elected  to  any  city  office,  the  of- 
fice of  marshal  included.  That  said  Williams 
is  about  to  issue  to  said  Thomas  a  certificate 
of  election  to  the  office  of  marshal  of  the  city 
of  St.  Louis.  The  prayer  of  the  petition  is 
for  an  injunction  perpetaally  restraining  the 
defendant  Thomas  from  receiving  such  cer- 
tificate of  election,  and  defendant  Williams, 
said  recorder  of  voters,  from  issuing,  to  said 
Thomas  any  certificate  of  election  as  marshal 
of  the  city  of  St.  Louis  in  pursuance  of  said 
election  of  April  2, 1889,  and  for  a  temporary 
restraining  order.  The  circnit  court  granted 
a  temporary  restraining  order  on  the  4th  of 
April,  1889.  Thereafter  defendant  Williams 
demurred  to  the  petition  on  the  following 
grounds:  First.  The  court  has  no  jurisdic- 
tion in  the  premises.  Second.  There  is  no 
equity  in  the  petition.  Third.  The  petition 
states  no  cause  of  action,  nor  does  it  allege 
any  ground  entitling  plaintiff  to  relief. 
Fourth.  The  petition  shows  on  its  face  that 
plaintiff  is  not  entitled  to  the  relief  sought. 
Defendant  Thomas  demurred  to  the  petition 
on  the  following  grounds:  First.  The  peti- 


tion fails  to  state  facts  sufficient  to  eonstitote 
a  cause  of  action.  Second.  There  Is  no  equity 
in  the  petition.  Third.  Upon  the  facts  al- 
leged the  plaintiff  la  not  entitled  to  tlie  te- 
lief  prayed,  nor  to  any  reii^.  The  demurnas 
coming  on  to  be  heard,  the  petition  was  ad- 
judged insufficient,  and,  the  plaintiff  declin- 
ing to  plead  further,  the  petition  was  dis- 
missed, the  temporary  injunction  dissolved, 
and  the  cause  was  appealed  to  this  court. 

W.  a.  Marshall,  Geo.  W.  Lubke,  and  B. 
J.  White,  for  appellant. 

The  circnit  court  had  jarisdiction  to  bear 
and  determine  this  case,  and  to  grant  the  in- 
junction. Rev.  St.  Mo.  §  2722;  Overall  v. 
Ruenzi,  67  Mo.  207;  Damschroeder  v.  Thias, 
51  Mo.  104;  Miller  v.  Jx>wry,  5  Phila.  202; 
Kerr  v.  Trego,  47  Pa.  St.  292;  Ewing  v. 
Thompson,  43  Pa.  St.  872;  State  v.  Funck.  17 
Iowa,  365;  State  v.  Board,  86  Wis.  498; 
O'Farrall  v.  Colby,  2  Minn.  180,  (Gil.  14b;) 
People  V.  Nordheim,  99  111.  553;  State  v.  Uni- 
versity, 57  Mo.  178;  Hitchcock  v.  St.  Louis, 
49  Mo.  484.  The  injury  to  the  public  would 
be  irreparable,  in  a  legal  sense,  if  this  injunc- 
tion is  not  sustained,  and  in  such  cases  in- 
junction is  the  proper  remedy.  A  public 
right  and  a  public  duty  is  involved  in  this 
case.  McPike  v.  West,  71  Mo.  199;  Har- 
ris V.  Board,  22  Mo.  App.  462;  State  r. 
Francis,  95  Mo.  48,  8  S.  W.  Rep.  1.  Even 
where  a  statute  creates  a  board  for  the  pur- 
pose of  determining  election  contests,  and 
confers  upon  such  board  exclusive  jurisdic- 
tion, in  such  cases  the  courta  may  compel 
such  board,  to  organize  and  proceed  according 
to  law  in  the  discharge  of  its  official  duties. 
McCrary,  Elect.  §  344;  State  v.  Garescbe,  65 
Mo.  485.  Courts  have  power  to  control  min- 
isterial officers  in  the  discharge  of  theirdutiea, 
either  by  mandamus,  to  compel  them  to  do 
a  certain  act,  or  by  injunction,  to  prevent 
their  abusing  their  powers  and  going  oat- 
side  of  the  &w.  Francis  v.  Blair,  89  Mo. 
291,  1  S.  W.  Kep.  297;  State  t.  Francis,  95 
Mo.  44,  8  S.  W.  Rep.  1;  State  v.  Hobiitzelle, 
85  Mo.  620:  State  v.  Railroad  Co.,  86  Mo.  13; 
State  V.  Garesche,  65  Mo.  485.  By  the  pro- 
visions of  section  2722,  Rev.  St.  Mo.,  injunc- 
tion is  allowed  "to  prevent  the  doing  of  any 
legal  wrong  whatever. " 

Rassieur  &  SchurmacTier  and  TItomai  C. 
Fletcher,  for  respondent  Thomas. 

There  is  no  equity  in  the  bill.  Equity  has 
no  jurisdiction  to  try  an  election  contest  for 
office.  High,  In].  §§1250, 1312, 1313;  Coch- 
ran V.  McCleary,  22  Iowa,  75;  Hagner  v. 
Heyberger,  7  Watts  &S.  104;  Moulton  v.  Reld. 
64  Ala.  320;  Markle  v.  Wright.  13  Ind.  548;  ^ 
Hinckley  v.  Breen,  56  Conn.  119;»  Attorney 
Gen.  V.  Insurance  Co.,  2  Johns.  Ch.  371;  Boren 
V.Smith,  47  111.482;  Moore  v.  Hoisington,  31 
III.  243;  Prey  v.  Midde,  (Mich.)  36  N.  W. 
Rep.  184.  And  the  fact  that  there  is  no  pro- 
vision made  by  statute  for  a  contest  will  not 
confer  jurisdiction.  Moorev.Hoisington.Sl 
111.  243;  Moulton  v.  Reid,  54  Ala.  320;  Rink 
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▼.  Barr,  14  Phila.  154.  A  court  of  chancery 
will  not  enjoin  the  issue  of  a  commission,  nor 
its  acceptance,  nor  will  it  restrain  the  per- 
formance of  official  acts.  High,  Inj.  §  1250; 
Thompson  v.  Ewing.  1  Brewst.  67 ;  Smith  t. 
Myers.  109  Ind.  1, 9  N.  E.  Kep.  692;  Weil  v. 
Calhoun,  25  Fed.  Rep.  865;  Kemp.  v.  Yentu- 
lett,  58  6a.  419;  Beal  v.  Ray,  17  Ind.  554; 
Sanders  v.  Metcalf,  1  Tenn.  Ch.  419;  Dickey 
T.  Reed,  78  111.  261;  Delaware  Co.'s  Appeiil. 
119  Pa.  St.  159,  13  AU.  Rep.  62;  Railroad 
Go.  V.  Mayor,  39  La.  Ann.  127, 1  South.  Rep. 
434;  Peck  v.  Weddell,  17  Ohio  St.  27L 
Equity  leaTes  the  determination  of  such  cou- 
tests  to  the  courts  of  law.  The  right  to  a 
public  office  should  be  settled  by  qiio  war- 
ranto. High.  Extr.  Rem.  §  628;  Bo  wen  v. 
Hixon,  45  Mo.  340;  Newsom  v.  Cocke,  44 
Miss.  852;  People  v.  Galesburg.  48  III.  485; 
Com.  V.  Commissioners,  5  Rawle,  75;  Prey 
T.  Mlchie,  (Mich.)  36  N.  VT.  Rep.  184;  Detroit 
V.  Board.  23  Mich.  546.  Eqnity  will  only  in- 
terfere by  inj  unction  in  election  cases,  involv* 
ing  such  questions  as  the  removal  of  a  coun- 
ty-seat, elections  concerning  the  capital  stock 
of  a  corporKation,  and  the  like.  Boren  v. 
Smith,  47  111.  482;  People  v.  Wiant,  48  III. 
263;  Shaw  t.  Hill,  67  IlL  455;  Leigh  v.  SUte. 
69  Ala.  261;  Caruthers  v.  Harnett,  67  Tex. 
127,  2  S.  W.  Rep.  523.  A  certificate  of  elec- 
tion or  commission  gives  only  a  prima  facie 
title,  and  does  not  preclude  an  investigation 
of  the  right  to  the  office  by  another  claimant. 
Rospondent  Thomas  is  entitled  to  the  certifi- 
cate, even  though  his  eligibility  to  the  office 
may  subsequently  be  questioned.  People  t. 
Miller,  16  Mich.  56;  Marshall  v.  Kerns,  2 
Swan,  68;  Magee  v.  Supervisors,  10  Cal.  376; 
State  T.  Jackson,  27  La.  Ann.  541;  People  v. 
Tbacher,  7  Lans.  274;  Ewing  v.  Filley,  43 
Pa.  St.  S84. 

Sherwood,  J.,  {^fter  ttating  the  facta  as 
above.)  The  correctness  of  the  action  of  the 
lower  court  in  dissolving  the  injunction  and 
dismissing  the  petition  is  thus  brought  in 
question ;  and  the  whole  cause  turns  upon  the 
jurisdiction  of  the  court,  as  a  court  of  equity, 
to  hear  and  determine,  and  to  hear  and  de- 
termine finally,  the  matters  and  things  al- 
leged in  the  petition,  and  admitted  by  the  de- 
murrers to  be  true.  The  uniform  rule  is  that 
equity  will  not  act  in  cases  of  contested  elec- 
tions, even  in  a  collateral  or  Indirect  proceed- 
ing, as  in  a  bill  to  enjoin.  The  authorities 
on  this  point  are  extensively  cited  in  the  brief 
of  counsel.  This  results  in  denying  the  Ju- 
risdiction of  the  circuit  court  in  the  case  at 
bar.  And  it  is  very  clear  that  there  exists 
no  necessity,  in  the  present  instance,  for  the 
interposition  of  a  court  of  equity.  This  is 
sufficient  to  forbid  such  interposition  where 
an  adequate  remedy  exists  at  law,  unless 
where  equity  and  law  have  concurrent  juris- 
diction. If  plaintiff  had  l>een  proceeded 
against  by  Thomas  by  quo  warranto,  he  could 
liave  Huccessfully  defended  himself  by  alleg- 
ing and  proving  such  facts  as  are  set  forth  in 
the  petitton;  and  this  is  true  whether  the 


proceedings  be  instituted  by  the  proper  of- 
ticer  ex  officio,  or  at  the  instance  of  a  private 
party.  State  v.  Tail,  53  Mo.  97,  and  cases 
cited.  It  is  strenuously  insisted  that  this  is 
not  a  contested  election  case,  and  therefore 
the  authorities  cited  by  adversary  counsel  do 
not  apply.  To  this  contention  it  may  be  said 
that,  though  not  actually  a  contest  for  the  of- 
fice of  marshal,  this  proceeding  is  such  a  con- 
test in  effect,  and  it  would  require,  before  a  fi- 
nal decree  were  entered  in  plaintiff's  belialf,  as 
prayed  by  him,  that  the  defendants  should 
stand  upon  their  demurrers,  or  that  an  investi- 
gation should  be  had  into  the  facts,  and  theelig- 
ibility  of  Thomas  to  the  office  of  marshal  should 
be  determined.  If  this  could  occur,  it  would, 
to  all  intents  and  purposes,  transform  this 
proceeding  into  one  possessing  all  the  attri- 
butes of  a  proceeding  by  quo  warranto  and  of 
a  contested  election  case.  We  do  not  see 
that  section  2722  >  enlarges  the  jurisdiction  of 
a  court  of  equity  in  so  far  as  concerns  this 
case,  or,  for  that  matter,  of  any  case  where 
the  remedy  at  law  is  adequate  and  ample. 
But,  while  making  the  foregoing  remarks, 
we  are  not  to  be  understood  as  intimating 
tlukt  a  court  of  equity  has  not  power,  even  in 
an  election  case,  contested  or  otherwise,  to 
take  such  steps  and  .to  issue  such  process,  if 
need  be,  as  will  prevent  some  flagrant  fraud 
on  the  public  from  being  successful.  To  de- 
ny the  power  to  grant  such  preventive  relief 
in  a  case  the  exigency  of  which  demaDds  it 
would  be  to  admit  a  most  serious  defect  in 
the  form  and  structure  of  our  government, — 
an  admission  we  are  not  prepared  to  make. 
As  this  case  presents  no  such  features  of  exi- 
gency, we  shall  affirm  the  judgment. 

All  concur,  but  Babolat,  J.,  who  dis- 
sents. 


Chambeblain  v.  Boon. 

(Supreme  Court  of  Texas.    Nov.  1, 1889.) 
liMiTATioN  ov  AonoNS — BvoaNoa — ^Rboobd. 

1.  Plaintiff  In  trespass  to  try  title  claimed  un- 
der a  duly-recorded  writing,  dated  more  than  10 
years  before  the  action  was  brought,  which  recited 
that  there  was  due  from  defendant's  predecessor 
In  title  to  plaintiit  an  interest  In  land  oi  which  the 
land  in  controversy  was  part.  Defendant  pleaded 
stale  demand  and  the  statute  of  limitations,  which 
pleas  plaintiff  sought  to  avoid  by  showing  that 
after  toe  death  of  defendant's  predecessor  In  title, 
which  occurred  more  than  10  years  before  the  ac- 
tion was  brought,  the  administrator  set  up  no  hos- 
tile claim  to  plaintiff,  and  that  he  (plaintiff)  could 
not  ascertain  who  were  decedent's  heirs.  Held, 
under  Hev.  St.  Tex.  art.  8209,  providing  that  "any 
action  for  the  speoifio  performance  of  a  contract 
for  the  conveyance  of  real  estate  shall  he  com- 
menced within  10  years  next  after  the  cause  of  ac- 
tion shall  have  accrued, "  that  plaintiff's  claim  was 
barred ;  matters  which  before  the  adopUon  of  ar- 
ticle 8'JO0  would  have  avoided  the  defense  of  stale 
demand  not  being  applicable  to  the  statutory  de- 
fense of  limitation. 

i.  Where  plaintiffin  trespass  to  try  title  claims 

•Section  2782:  "The  remedy  by  writ  of  Injunc- 
tion or  prohibition  shall  exist  in  all  cases  *  *  • 
to  prevent  the  doing  of  any  legal  wrong  whatever, 
whenever,  in  the  opinion  of  the  court,  an  adequate 
remedy  cannot  be  afforded  by  an  action  for  dam- 
ages." 
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ander  a  duly-recorded  contract  for  tlie  land  In  oon> 
troversy,  signed  by  defendant's  predeceasor  in 
title.  It  is  proper  to  permit  him  to  testify  as  to  the 
making  of  a  former  contract  which  was  accident. 
ally  destroyed,  and  in  lieu  of  which  tlM  contract  in 
question  was  ^ven. 

8.  A  writing,  authenticated  as  a  deed,  which 
recites  that  "there  is  due  E.  iioon  from  me  an  In- 
terest in"  certain  lands,  is  entitled  to  record  la 
Texas. 

Appeal  from  district  court,  Tarrant  coun- 
ty; R.  E.  Beokbam,  Judge. 

Field*  A  Jennings  and  Harris  A  Harris, 
for  appellant.  Hunter,  Stewart  di  Dunklin, 
fur  appellee. 

HsNKY,  J.  This  is  an  action  of  trespass 
to  try  title  to  ap  undivided  one-half  interest 
in  218|  acres  of  land,  part  of  the  Thomas  B. 
Taylor  640.«cre  survey  in  Tarrant  county,  in- 
stituted on  the  6th  day  of  January,  1887,  by 
appellee.  By  a  supplemental  petition  plain- 
tiff charged  that  one  Harris,  being  the  owner 
of  the  640.acre  certtfleate,  by  virtue  of  which 
the  location  of  the  land  was  made,  contracted 
with  J.  M.  Clark  to  give  bim  a  third  Interest 
in  the  land  located,  for  bis  services  in  niak- 
iog  the  location,  and  in  oonsideration  of  bis 
paying  the  surveying  fees,  and  that  Clark 
agreed  to  give  plaintiff  one.half  of  his  inter* 
est  if  be  would  make  the  location  and  pay  all 
surveying  fees.  It  is  alleged  that,  plaintiff 
having  performed  his  part  of  the  contract, 
Clark,  on  tlie  18tb  day  of  September.  1860, 
made  to  him  an  Instrumsnt  in  writing,  show- 
ing  said  interest,  and  Intending  and  attempt- 
ing to  invest  plaintiff  with  all  the  tiUe  there- 
to,  wbiob  instrument  was  duly  recorded  in 
Tarrant  county.  Plaintiff  charges  that  Clark, 
up  to  tlie  date  of  his  death,  which  occurred 
in  1866,  always  recognized  plaintiff's  title, 
and  that  after  his  death  his  administrator  in- 
formed plaintiff  that  no  title  to  the  interest 
had  been  made  to  said  Clark;  that  the  ad- 
ministrator and  heirs  of  Clark  recognized 
plaintiff's  claim  as  valid,  and  neither  of  them 
set  up  a  hostile  claim  until  the  Slst  day  of 
March,  1882,  at  which  time  the  heirs  con- 
veyed the  whole  of  the  land  to  defendant's 
vendor;  that  notice  of  said  conveyance  was 
fraudulently  withheld  from,  plaintiff  until 
the  year  1884,  when  it  first  came  to  plaintiff's 
knowledge;  that  the  lands  were  unoccupied 
until  1886,  and  taxes  were  not  assessed  upon 
them  until  1880;  that  plaintiff  did  not  know 
who  were  the  heirs  of  Clark,  nor  where  they 
resided,  until  1884,  and,  though  he  made  dil- 
igent inquiry,  he  could  not  until  titat  date 
ascertain  who  the  owner  of  the  certificate 
was,  and  he  did  not  learn  before  then  that 
any  title  had  been  made  to  Clark,  bis  admin- 
istrators or  heirs.  Defendant  pleaded  stale 
demand,  and  the  statutes  of  limitation  of 
three,  five,  and  ten  years.  It  was  agreed 
that  a  patent  for  the  survey  whs  issued  on 
the  13th  day  of  Septemblr,  1867,  to  J.  Q. 
Harris,  assignee  of  Thomas  B.  Taylor,  and 
that  the  heirs  of  Harris  conveyed  213;^  acres 
of  the  land  to  the  estate  of  J.  M .  Clark .  This 
deed  was  made  to  J.  W.  Greer,  administrator 
of  the  estate  of  J.  M.  Clark,  deceased,  and 


was  recorded  in  Tarrant  county  on  24th  July, 
1871.  The  deed  records  of  Tarrant  county 
were  destroyed  by  Are,  March  29.  1876,  and 
this  deed  was  not  re-recorded.  The  evidence 
shows  a  deed  from  the  heirs  of  J.  M.  Clark 
to  J.  J.  Jarvis,  dated  March  31. 1882,  for  the 
land  in  dispute,  and  that  it  was  recorded  the 
IStb  day  of  May,  1882;  a  l>ond  for  title  frum 
Jarvis  to  defendant  dated  September  12, 
1888.  which  was  never  recorded;  a  deed  from 
Jarvis  to  defendant  dated  March  17,  1886. 
recorded  14th  day  of  April.  1886.  Plaintiff 
read  in  evidence,  over  the  defendant's  objxo* 
tion,  the  following  instrument;  "Denton, 
September  18, 1860.  There  is  due  £.  Boon 
frum  me  an  interest  in  the  following  Unds, 
to-wlt:  One-half  of  l,280acres:  my  locative 
Interest  in  tlie  league  and  labor  claim  located 
in  Jack  and  Tarrant;  also  half  of  my  loca- 
tive interest  in  tlie  following  claims:  Head- 
right  of  Thomas  B.  Taylor,  located  iu  Tar> 
rant  county,  640;  heirs  of  James  Bnidley,  in 
Parker  county,  one-third  league;  heirs  of  A. 
M.  Pntton,  in  Denton  and  Parker  counties, 
820;  headright  of  W.  J.  Smith,  Jack  county, 
one-third  league;  headrighli  of  B.  F.  Teny. 
and  bounty  of  same,  in  Jack  county;  league 
and  labor  headright  of  Alien  Hines,  located 
in  Young  and  Baylor  counties.  J.  M.  Ci,AitE. 
Attest:  J.  W.  Gueek,  S.  F.  Maukik,"^ 
which,  having  been  aathenticsted  as  n  deed, 
was  recorded  in  Tarrant  ooonty  on  the  4tb 
day  of  May,  1877.  Plaintiff  tastified  Diat  ho 
had,  with  J.  M.  Clark,  a  written  contract  fur 
locating  land  certificates,  including  the  T. 
B.  Taylor  certificate,  by  the  terms  of  which 
he  was  to  pay  the  surveying  fees  and  locate 
the  land,  and  Clark  was  to  furnish  the  cer- 
tificates, and  pay  the  patent-office  fens,  and 
plaintiff  was  to  have  half  of  Clark's  locittive 
interest.  This  contract  was  dated  in  1857, 
and  was  burned  in  1860.  Plaintiff  located 
the  Taylor  certificate  in  18&7  or  1858  on  the 
land  in  controversy,  and  paid  the  surveying 
fees.  After  tlie  contract  was  burned  Claric 
sent  plaintiff  the  instrument  set  out  above. 
Plaintiff  first  heard  of  Clark's  dettth  in  1866. 
Upon  Greer's  appointment  as  administrator 
of  Clark,  in  1866,  plaintiff  inquired  of  hini 
with  regard  to  the  land,  and  was  informed 
by  him  that  no  papers  had  come  to  Ills  hands, 
showing  that  Clark  had  an  interest  in  the 
land. 

Plaintiff  testified  that  he  did  not  know  that 
a  patent  had  been  issued  for  the  Taylor  sur- 
vey until  1884;  that  he  did  not  know  liefare 
that  date  that  the  Clark  heirs  had  received  » 
deed,  or  who  owned  the  Taylor  certificate; 
that  between  1870  and  1884  he  inquired  ut 
the  county  clerk  of  Tarrant  county  if  any 
papers  had  been  filed  in  his  otHce  showing 
that  anybody  was  claiming  the  Taylor  sur- 
vey; that  the  clerk  replied  that  no  papers  had 
been  filed  relating  to  said  land;  that  b«  first 
knew  that  Clarlc's  heirs  had  conveyed  the 
land  to  Jarvis  in  1884;  that  in  tlie  last- 
named  year  he  procured  an  abstract  of  the 
survey,  and  from  it  first  karned  who  Clark's 
heirs  were,  and  that  tbey  had  conveyed  Uio 
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land  to  Jarvis.  Defendnnt  put  In  evidence  a 
written  contract  from  Harris,  the  owner  of 
the  certificate,  to  convey  to  Clark  a  one-third 
interest  for  locating  it  as  alleged.  The  ad- 
ministrator of  Clark,  to  whom  the  land  was 
conveyed  in  his  own  name,  did  not  convey  it 
to  the  heirs  of  Clark,  but,  as  he  testifies,  "it 
wHi  turned  over  to  the  heirs  of  the  estate." 
Tiie  heirs  of  J.  M.  Clark  were  proved  to  have 
hved,  after  his  death,  in  the  counties  of 
Baines.  Hopkins,  and  Upshur,  state  of  Tex- 
as. The  administrator  was  himself  a  brother 
of  Clark's  Urst  wife.  He  testified  that  he 
did  not  remember  having  made  to  Boon  the 
statemen  ts  testified  to  by  h  i  m .  W .  A.  Clark, 
a  son  of  J.  M.  Clark,  testified  that  when  be 
told  to  Jarvis  he  had  never  heard  of  plain- 
tiff's claim  to  the  land,  and  had  never  iid- 
mitted  that  he  bad  any  interest.  Plaintiff 
stated  that  he  did  not  know  that  he  ever  paid 
any  taxes  on  the  land,  and  that  on  one  oceib- 
sion.  when  he  was  in  Quitman,  Wood  coun- 
ty, after  J.  M.  Clark's  death,  he  was  shown 
two  little  girls,  "who  they  said  was  Clark's 
children  by  his  first  wife."  Plaintiff  stated 
that  be  once  inquired  of  J.  J.  Jarvis  for  in- 
formation about  the  Oiark  heira;  that  he 
never  inquired  of  any  other  person,  and  of 
him  only  once;  that  he  never  wrote  to  his  old 
acquaintances,  nor  to  any  one  else  in  Quit- 
man, inquiring  who  the  Chirk  heirs  were; 
that  be  never  examined  the  records  himself, 
or  employed  any  one  else  to  examine  them; 
he  only  asked  the  clerk,  and  does  not  know 
that  he  looked  through  the  records;  that  he 
does  not  remember  asking  the  clerk  but  once, 
and  that  was  in  1877  or  1878;  that  be  never 
asked  about  the  taxes  but  once,  and  did  not 
look  at  the  assessor's  books  himself;  that 
Maddox,  who  he  was  toM  was  the  sheriff, 
was  the  person  of  whom  he  made  the  inquiry 
about  the  taxes;  that  he  never  saw  the  land 
in  controversy;  and  that  lie  never  wrote  to 
Austin  to  lutu-u  whether  or  not  the  land  was 
patented.  The  defendant  proved  that  he  had 
occupied  the  land  slnoe  hia  purchase  from 
Jarvis,  and  made  valuable  improvementa  on 
it.  The  land  was  proved  to  be  worth  from 
$50  to  $75  per  aore,  and  to  have  increased 
grttiUy  in  value  recently. 

On  the  issue  of  title  the  court  charged  the 
jury  to  find  for  plaintiff.  There  was  a  ver^ 
diet  and  decree  for  plaintiff  for  the  recovery 
of  the  land>  and  for  the  defendant  for  the 
value  of  improvements.  Tlie  defendant  ap> 
peals,  and  contends  that  hia  plea  of  stale  de- 
mand ought  to  have  been  sustained ;  the  facts 
pleaded  and  proved  to  account  for  and  excuse 
plaintifl's  delay  in  bringing  suit  being  insuf- 
ficient 

With  tbla  view  of  the  case  we  entirely  con- 
cur. If  there  bad  been  no  change  in  our 
laws  in  this  respect,  and  the  defense  of  stale 
demand  to  actions  for  specific  performance 
of  oontracid  for  the  sale  of  land  stood  now  as 
it  did  before  the  adoption  of  our  Revised 
Statutes,  the  excuses  for  his  long  deli^y  in 
bringing  bis  suit  urged  by  defendant  would 
be  uttej^  in8uffi(u«ut,  and  his  pleading  set- 


ting them  up  ought  to  have  been  held  d» 
fective  on  defendiiiit's  exceptions.  Plaintiff's 
cause  of  action  falls  clearly  within  the  pro- 
visions of  article  8209  of  our  Revised  Stat- 
utes, reading:  "Any  action  for  the  specific 
performance  of  a  contract  for  the  conveyance 
of  real  estate  shall  be  commenced  within  ten 
years  next  after  the  cause  of  action  shall  have 
accrued,  and  not  afterwards."  In  suoh  cases, 
instead  of  the  equitable  defense  of  stale  de- 
mand, the  legal  defense  of  limitation  is  now 
applicable.  With  this  change  of  the  law 
comes  also  the  requirement  that  instead  of 
answering  the  plea  with  the  assertion  of  such 
excuses  for  delay  as  would  heretofore  have 
been  held  by  the  courts  of  equity  a  sufllcient 
replication  to  the  defense  of  stale  demand, 
the  reply  must  now  be  confined  to  a  state- 
ment of  the  causes  that  are  mentioned  in  the 
statutes  as  suspending  the  running  of  limit- 
ation, and  such  other  matters  as  liave  been 
held  applicable  to  the  defense  of  limitation. 
Rev.  St.  c.  8,  tit.  62. 

We  think  the  instrument  of  writing  from 
Clark  to  Boon  was  entitled  to  record,  and 
Uiat  there  was  no  error  committed  in  permit- 
ting Boon  to  testify  to  the  making  of  the  first 
contract  between  himself  and  Clark.  The 
court  erred  in  charging  the  jury  to  find  for 
plaintiff.  The  cause  is  reversed  and  re- 
manded. 


Clare  d.  State. 

(Court  of  Appeals  of  Textia.    Nov.  0,  188&) 

BoBBBBT— iMDicTiisttT— Acts  or  CoxspiaiTOBS — 
TaiAL. 

1.  An  indictment  for  robbery  may  properly 
oharge  in  the  tame  count  the  robbery  of  several 
persons  of  different  articles,  If  the  acts  be  all  one 
transaction. 

9.  The  mie  that  the  acts,  conduct,  and  datdara- 
tions  of  one  co-oonspirator,  alter  the  coMom- 
mation  of  the  conspiracy,  are  inadmissible  as  evi- 
dence against  another  conspirator,  cannot  tie  ex- 
tended to  exclude  evidence  oi  the  subsequent  find- 
ing of  the  fruits  of  the  crime  in  the  possessioa 
of  one  of  the  conspirators  whose  complicity  in  the 
perpetration  of  the  crime  has  been  fully  estab. 
fished. 

8.  Testimony  by  a  witness  that,  two  days  after 
the  robbery,  he  examined  certain  foot-prints  at  the 
place  of  the  robbery,  which  foot-pnnts  he  da- 
scribed,  and  that,  upon  Inspecting  the  boots  and 
shoes  worn  by  defendant  and  his  alleged  oo-con- 
spinator  at  their  examining  trial,  it  was  his  opin- 
ion that  the  traclu  at  the  place  of  the  robbery 
were  made  by  their  said  boots  and  shoes,  is  com- 
petent. 

4.  Teetlmeny  of  a  witness  that,  three  or  four 
hours  before  the  robbery,  he  paid  to  one  of  the  par- 
ties robbed  the  sum  of  $125,  and  that  the  co-coo- 
spirator  of  the  defendant  was  within  six  or  eight 
feet  of  him  and  could  have  seen  the  transaction, 
was  admissible. 

5.  The  Texas  statute  prescribing  no  particular 
form  for  the  certificate  of  a  Justice  of  the  peace 
authenticating  written  testimony,  a  justice's  cer- 
tificate to  the  deposition  of  a  deoeased  witness, 
reading,  "the  foregoing  testimony  was  sworn  to 
and  subscribed  before  me  this  16th  day  of  October, 
1888.    J.  T.  Washington,  J.  P., "  etc.,  is  sufficient 

a  Under  Code  Crlm.  Proc.  art.  697,  which  pro- 
vides that,  after  the  retirement,  If  the  jury  dis- 
agrees as  to  a  particular  matter  of  testimony,  the 
witness  may  be  recalled,  and  required  to  detail 
again  his  testimony  as  to  the  point  of  disagree- 
ment. It  is  proper  to  permit  the  rereading  of  a  dep- 
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osltlon,  when  tbe  jury  disaereea  as  to  Its  contents. 
7.  As  by  article  701  it  is  left  to  the  discretion 
of  the  trial  judge  to  discharge  a  jury  or  not,  after 
they  have  been  kept  together  such  a  length  of  time 
as  to  render  It  altogether  improbable  that  they 
will  agree  upon  a  veraict,  his  action  will  be  reTisad 
only  when  that  diacretion  has  been  manifestly 
abused. 

Appeal  from  district  coart.  Comanche 
county;  T.  H.  Conmob,  Judge. 

W.  A.  Clark  was  Indicted  and  convicted 
of  robbery,  and  appeals.  Tlie  indictment 
charged,  as  a  single  transaction,  an  assault, 
etc.,  upon  one  Churchwell  and  one  Taylor, 
and  the  taking  from  Cburcbwell  of  a  certain 
pistol,  and  from  Taylor  of  certain  moneys. 

Aut.  Atty.  Qen.  Davidson,  for  the  State. 

Whttb,  p.  J.  1.  Appellant's  motion  In 
arrest  of  judgment,  based  on  tbe  supt)Osed  in- 
sufficiency of  the  indictment,  was  properly 
overruled.  It  sufficiently  charges  the  crime 
of  robbery  under  our  statutes  and  decisions. 
Pen.  Code,  art.  722;  Willson.  Crim.  St.  §  1248. 

2.  Appellant  was  alone  indicted  in  this 
prosecution  for  the  robbery,  but  the  evidence 
disclosed  most  fully,  as  we  think,  that  bis 
brother,  one  A.  A.  Clark,  was  a  joint  and 
principal  offender  with  him,  prior  to,  at  the 
time  of,  and  subsequent  to,  the  commission  of 
the  crime.  Both  parties  were  arrested  and 
tried  before  an  examining  court  for  the  crime. 
The  defendant's  flrst  bill  of  exceptions,  taken 
at  bis  flnal  trial  before  the  district  court, 
from  which  this  appeal  was  taken,  shows 
that  tiie  prosecution  proposed  to  prove  by  one 
Prewitt  that,  about  10  days  after  the  robbery, 
he  (Prewitt)  arrested  the  defendant's  brother, 
the  said  A.  A.  Clark,  and  found  upon  and 
took  from  the  person  of  the  latter  a  pistol, 
which  Churchwell,  one  of  the  parties  robbed, 
identified  on  the  examining  trial  as  the  pistol 
taken  from  bim  by  the  robbers.  A  pistol 
vas,  by  the  indictment,  alleged  to  have  been 
taken  from  the  injured  parties,  together  with 
other  property,  at  the  time  of  the  robbery. 
Defendant's  objection  to  this  testimony  was 
that,  at  the  time  the  pistol  was  found  upon 
A.  A.  Clark,  tbe  conspiracy,  if  any,  and  the 
crime,  had  been  consummated.  While  it  is  a 
well-established  rule  that  the  acts,  conduct, 
and  declarations  of  one  co-conspirator,  subse- 
quent to  the  consummation  of  the  conspiracy, 
are  inadmissible  as  evidence  against  another 
conspirator,  such  rule  has  never  been  ex- 
tended so  as  to  exclude  evidence  of  the  sub- 
sequent finding  of  the  fruits  of  the  crime  in 
the  pussession  of  one  of  the  conspirators 
whose  complicity  in  the  perpetration  of  tbe 
crime  has  been  fully  established.  It  is  a  cir- 
cumstance of  the  most  potent  character  in  the 
identification  of  the  parties,  and  "any  factor 
circumstance,  which  would  tend  to  prove  the 
guilt  uf  tbe  co-defendant,  would  also  tend  to 
prove  the  guilt  of  tbe  defendant,  and  would 
be  admissible  against  him. "  Fiersou's  Case, 
18  Tex.  App.  524,  is  directly  in  point  upon 
the  question  as  here  presented.  See,  also, 
Jackson  v.  State,  iinte,  701,  from  Parker 
county,  (decided  at  the  presient  term.)    This 


testimony  was  legal  and  admissible,  but  de- 
fendant's bill  of  exceptions  shows  that  bis  ob- 
jection to  tbe  evidence  was  sustained  by  the 
court,  and  the  witness  was  not  permitted  to 
testify  to  the  fact.  Under  such  circumstan- 
ces, we  are  at  a  loss  to  know  why  defendant's 
counsel  have  preserved  the  bill,  and  of  what 
they  can  complain  with  reference  to  tbe  mat- 
ter. 

8.  The  same  may  be  laid  of  defendant's 
second  bill  of  exceptions, — an  objection  of  de- 
fendant to  tbe  proposed  testimony  of  Satter- 
whjte,  as  to  matters  told  him  by  the  witness 
Charley  Clark,  because  hearsay.  Tbe  objeo- 
tion  was  promptly  sustained,  and  Satterwhite 
was  not  allowed  to  testify.  Aa  to  the  wit- 
ness Charley  Clark,  he  denied  most  pceitively 
that  his  brothers,  at  their  examining  trial, 
had  told  him  of  the  whereabouts  of  tbe  pistol, 
and  denied  that  he  had  gone  to  the  place  at 
its  concealment,  found  it,  and  carried  it 
away.  If  the  prosecution  had  reason  to  be- 
lleve  that  defendant  bad  so  informed  Charley 
Clark,  and  had  induced  him  to  go  and  get  the 
pistol  and  take  it  away,  the  state's  counsel 
bad  the  right  to  question  him  upon  the  sub- 
ject. If  the  weapon  had  been  found  by  the 
witness  at  the  place,  and  upon  information 
derived  from  defendants, — it  being  fruits  of 
the  crime, — tbe  evidence  was  admissible, 
though  defendants  were  in  arrest  at  tbe  time 
they  g^ve  him  tbe  information.  Tbe  prose- 
cution had  the  right,  and  it  was  proper,  to 
question  tbe  witness  upon  tbe  matter;  and 
even  if  the  court,  upon  the  objection  of  de- 
fendant's counsel,  had  erroneously  refused 
to  iiliow  the  questions  to  be  asked,  tbe  refusal 
would  not  be  subject  to  criticism  in  this  court. 
McDonel  v.Stitte,  90  Ind.  321. 

4.  The  state's  witness  WilUams  was  per- 
mitted to  testify,  over  objections  by  defend- 
ant, that  two  days  after  the  robbery  be  went 
to  the  scene  of  the  crime  with  Taylor,  one  of 
tbe  parties  robbed,  and  others,  and  there 
examined  the  foot-prints  or  tracks  around  and 
about  the  spot,  which  tracks  he  described; 
that  afterwards  he  (the  witness)  was  present, 
attending  the  examining  trial  of  defendant, 
and  noticed  the  boots  of  defendant,  and  the 
shoes  of  his  brother  A.  A.  Clark,  then  also 
on  trial;  and  that,  in  bis  opinion,  the  tracks 
made  at  the  place  of  the  robbery  were  made 
by  and  corresponded  with  tbe  boots  and  shoes 
of  the  defendant  and  A.  A.  Clark.  This  tes- 
timony was  objected  to  as  inadmissible,  be- 
cause it  was  merely  the  opinion  of  the  wit- 
ness, and  that  opinion  is  not  admissible  as 
evidence.  In  his  standard  work  on  Criminal 
Evidence,  that  eminent  law  writer,  Mr.  Whar- 
ton, suys  the  true  line  of  distinction  is  this: 
"An  inference  necessarily  involving  certain 
facts  may  be  stated  without  the  facts,  tbe  in- 
ference being  an  equivalent  to  a  specification 
of  the  facts;  but,  when  the  facts  are  not  nec- 
essarily involved  in  the  inference  (e.  g.,  when 
the  inference  may  be  sustained  upon  any  one 
of  several  distinct  phHses  of  fact,  none  of 
which  it  necessarily  involves,)  then  the  facta 
must  be  stated.    In  other  words,  when  tbe 
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opinion  Is  the  mere  short-hand  rendering  of 
the  facts,  tlien  the  opinion  can  be  given  sub- 
ject to  cross-examination  as  to  the  tacts  upon 
which  it  is  based.  Opinion,  so  far  as  it  con- 
sists of  a  statement  of  an  effect  produced 
on  the  mind,  becomes  primary  evidence,  and 
hence  admissible  whenever  a  condition  of 
things  is  such  that  it  cannot  be  reproduced 
and  made  palpable  in  the  concrete  to  the 
jury."  Whart.  Grim.  Ev.  (9th  Ed.)  §§  458, 
459;  Powers'  Case.  23  Tex.  App.  43,  5  8.  W. 
Bep.  1S3.  In  State  v.  Keitz,  88  N.  C.  688,  it 
was  held  that  opinion  as  to  correspondence  of 
foot-prints  with  shoes  is  admissible.  The  al- 
most identical  question  here  raised  came  be- 
fore this  court  in  the  case  of  Thompson  v. 
State,  19  Tax.  App.  594:  "A  state's  witness, 
having  described  the  peculiarity  of  a  certain 
track  seen  by  him  at  the  place  of  tl>e  homi- 
cide, was  permitted,  over  objection,  to  testify 
that  thereafter,  at  the  examining  trial,  he 
saw  on  the  foot  of  one  of  the  defendant's  al- 
leged accomplices  a  boot  which  would  have 
made  snch  a  track  as  the  one  he  saw  at  said 
place;"  and  the  evidence  was  held  admissi- 
ble. 

5.  In  oar  opinion,  there  is  no  merit  in  de- 
fendant's bills  of  exception  Nos.  8  and  4,  rel- 
ative to  the  reproduction  of  the  testimony  of 
C.  W.  Churchweii,  which  had  been  reduced 
to  writing  upon  the  examining  trial,  the 
said  witness  having  sul)seqaeotly  died.  The 
justice  of  the  peace  was  properly  permitted 
to  state  the  circuinstanceB  attendant  upon  the 
taking  of  the  deceased  witness'  testimony, 
and  to  identify  the  same.  As  to  the  objec- 
tion that  the  justice's  certiflcate  attached  to 
said  written  testimony  is  insufBcient,  it  seems 
that  no  particular  form  for  such  certiflcate  is 
prescribed  by  law,  and,  in  our  opinion,  the 
certificate  of  the  justice  in  tliia  instance,  as 
shown  in  the  record  liefore  us,  is  sufficient. 
Willson,  Grim.  St.  §  2535;  Code  Crim.  Proo. 
arts.  267,  774;  O'Connell  v.  State,  10  Tex. 
App.  567;  Kerry  v.  State,  17  Tex.  App.  178; 
Golden's  Case.  22  Tex.  App.  2.  2  S.  W.  Rep. 
581;  Kirby's  Case,  28  Tex.  App.  13.  6  S.  W. 
Bep.  165.  The  testimony  of  the  deceased 
witness,  Churchweii.  as  taken  and  reduced 
to  writing,  was  properly  admitted  as  legal 
eTidence  in  the  case. 

6.  Defendant's  sixth  bill  of  exceptions  re- 
lates to  supposed  defects  and  omissions  in 
the  charge  of  the  court.  None  of  these  objec- 
tions are  maintainable.  "Bobtwry"  was  de- 
fined literally  in  the  language  of  the  Code, 
(Fen.  Code.  art.  722;)  and  as  for  ttie  punish- 
ment, the  learned  trial  judge  might  well,  in 
view  of  tbe  facts  proved  on  the  trial,  have 
added  to  tbe  dehnition  the  latter  clause  of 
■Aid  article  722,  and  thereby  emphasized  tbe 
crime  denounced  when  two  or  more  persons 
are  acting  together,  using  and  exhibiting 
fire-arms  aud  deadly  weapons  in  the  accom- 
plishment of  their  purpose.  Correct  rules 
with  regard  to  circumstantial  evidence  were 
clearly  announced.  But  it  is  insisted  that 
"the  court  failed  to  charge  the  jury  that  if 
tbe  proof  showed  that  the  pistol  was  taken 


from  the  person  and  possession  of  Church- 
well  alone,  and  that  the  money  was  taken 
from  the  person  and  possession-  of  Taylor 
alone,  and  that  Taylor  had  no  interest  or 
property  in  the  pistol,  and  Churchweii  had 
no  property  or  interest  in  the  money,  (and 
this  was  theuncontroverted  proof  in  thecase,) 
then  the  jury  would  acquit  the  defendant, 
l>ecause  such  proof  would  not  sustain  the  al- 
legation in  the  indictment  that  said  property 
was  taken  from  lx)th  Churchweii  and  Tay- 
lor." The  allegation  in  the  indictment  was 
that  the  pistol  was  the  pro])erty  of,  and  waa 
taken  from  the  peraon  and  possession  of. 
Churchweii,  and  the  money  was  alleged  to  be 
the  property  of  and  taken  from  tbe  posses- 
sion of  Taylor.  These  allegations  as  to  own- 
ership and  poBsessloa  were  specifically  proved 
as  alleged,  and  tbe  charge  of  tbe  court  con- 
formed the  law  to  the  allegations  aud  proof. 
In  robbery  "the  indictment  may  charge  the 
defendant,  in  the  same  count,  with  felonious 
acts  with  respect  to  several  persons;  as  in 
robl)ery.  with  having  assaulted  A.  and  B.,  and 
stolen  from  A.  one  shilling,  and  from  B.  two 
shillings,  if  it  was  all  one  transaction."  1 
Bish.  Grim.  Froc.  (8d  Ed.)  §  487;  2  Bish. 
Crim.  Proc.  §  60. 

7.  After  the  jury  had  been  out  a  day  and 
night  considering  of  their  verdict,  they  sent 
word  to  the  court  by  the  officer  in  charge  of 
them  that  they  could  not  agree.  The  presid- 
ing judge  had  them  brought  into  the  court- 
room, and  stated  to  them  that  he  did  not  in- 
tend to  discharge  them,  and  that  he  did  not 
think  they  had  sufficiently  considered  of  the 
case.  The  statute  makes  it  a  matter  of  dis- 
cretion with  the  court  as  to  whether  it  will 
discharge  a  jury  because  they  have  been  kept 
together  such  a  time  as  to  render  it  altogether 
improbable  that  they  can  agree.  Code  Crim. 
Proc.  art  7U1;  Willson,  Crim.  8t.  §  2390. 
Such  discretion  is  not  revisable  in  this  court» 
unless  it  has  been  abused. 

8.  Defendant's  eighth  bill  of  exceptions 
complains  that  the  court  permitted  the  testi- 
mony of  the  deceased  witness,  Churchweii, 
taken  at  the  examining  trial,  to  be  reread  for 
tbe  third  time  to  the  jury  after  they  had  been 
in  retirement  considering  of  their  verdict  two 
days  and  nights.  Explaining  this  bill,  the 
learned  judge  says:  "The  reading  of  Church- 
well's  testimony  was  upon  tbe  request  of  the 
jury  to  the  court,  their  statement  being  that 
they  differed  as  to  what  Churchweii  testified. 
Tbe  court  thereupon  caused  the  reading,  as 
above  stated,  it  having  once  before,  upon  a 
similar  request,  been  read  after  charging 
the  jury."  We  have  no  statute  expressly 
providing  for  the  reading  of  the  written  tes- 
timony or  deposition  of  a  witness  when  the 
jury  have  disagreed  as  to  such  testimony. 
When  the  witness  has  testified  orally  he  can 
be  recalled  to  tbe  stand,  and  directed  to  detail 
his  testimony  again  to  the  jury  as  to  tbe  pai^ 
ticular  point  of  disagreement,  and  no  other. 
Code  Crim.  Proc.  art.  697.  Where  the  evi- 
dence is  by  deposition  in  writing,  taken  on 
examining  trial,  we  can  see  no  good  reason 
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•wbj.  If  the  jury  so  desii-e,  they  cannot  have 
it  reread  to  them  when  they  have  disagreed 
about  it.  -Such  written  testiuiouy  cHimot  be 
easily  altered,  and.  at  all  events,  it  is  to  be 
preeumed  that  it  has  not  been  altered  until 
the  contrary  ia  shown,  and  wbeie  tbis  is  not 
done  we  cannot  see  how  its  being  reread  in 
the  same  identical  language  could  mislead 
the  jury  or  unjustly  prejudice  the  defendant. 
We  are  unable  to  see  that  any  error  has  been 
committed,  or  any  wrong  done  the  defendant 
in  this  regard,  as  the  same  appears  in  the  bill 
of  exceptions. 

9.  Defendant's  aleTenth  bill  of  exceptions 
complains  that  the  court  permitted  one  Ut- 
twbeck  to  testify,  over  objection,  that  three 
or  four  hours  before  the  robbery,  while  he 

Ithe  witness)  was  paying  to  the  prosecut- 
Dg  witness,  Taylor,  at  a  desic  in  witness' 
Store,  812fi,  A.  A.  Gla^,  defendant's  brother, 
snd  the  one  who  was  implicated  with  him  in 
the  robbery,  was  present  in  the  store,  within 
seven  or  eight  feet  of  Taylor,  and  could  have 
seen  the  money  paid.  Objection  to  tbis  tes- 
timony was  that,  at  the  Ume  of  the  money 
transaction  between  Utterbeck  and  Taylor, 
defendant  was  not  present,  and  there  was  no 
conspiracy  or  common  design  at  tfaat  time, 
between  defendant  and  A.  A.  Ctark,  to  com- 
mit the  robbery;  and  that  no  circumstance 
connected  with,  or  act  or  conduct  of  A.  A. 
Clark  before,  the  conspiracy  was  entered  Into 
between  him  and  defendant  was  or  should 
be  admitted  as  competent  evidence  against 
the  defendant.  "When  two  or  more  persons 
combine  or  associate  together  for  the  prose- 
cution of  some  fraudulent  or  illegal  purpose, 
the  acts  and  declarations  of  any  one  of  them, 
made  in  furtherance  of  the  common  purpose, 
and  forming  a  part  of  tlie  res  gettce,  are  ad- 
missible as  evidence  against  the  others;  oth- 
erwise, liowever,  as  to  subsequent  acts,  ad- 
missions, or  declarations.  *  *  *  In  re- 
'gard  to  the  admission  of  acta  and  declara- 
tions of  one  conspirator  as  original  evidence 
against  each  member  of  the  conspiracy,  sub- 
stantially the  same  rule  applies  in  crimioat 
as  in  civil  cases.  The  principle  on  which  the 
acts  and  declarations  of  other  conspirators, 
and  acts  done  at  different  times,  are  admit- 
ted in  evidence  against  the  person  prosecuted, 
is  that  by  the  act  of  conspiring  together  the 
conspirators  have  jointly  assumed  to  them- 
selves, as  a  body,  the  attributes  of  individu- 
ality, so  far  as  regards  the  prosecution  of  the 
common  design;  thus  rendering  whatever  is 
said  or  done  by  any  one  in  f  ui  therance  of  that 
design  a  part  of  the  tea  gestce,  and  there- 
fore the  acts  of  all. "  4  Amer.  A;  Eng.  Cyclop. 
Law,  681,  6S2.  As  between  conspirators, 
antecedent  acts  and  declarations  of  each, 
pending  and  in  pursuance  of  the  common  de- 
sign, and  tending  to  throw  light  upon  its 
execution,  or  upon  the  motive  or  intent  of  its 
perpetrators,  are  competent  evidence  against 
each  and  all  of  them.  Cox  v.  State,  8  Tex. 
App.  256.  And,  when  a  conspiracy  lias  been 
proved,  (as  we  think  was  most  clearly  done 
in  this  case,)  sayings  and  movements  of  other 


conspirators,  before  the  perpetration  of  the 
crime,  are  admissible  against  the  defendant, 
though  occurring  in  his  absence.  Williams' 
Case,  24  Tex.  App.  17,  5  S.  W.  Rep.  6S5: 
Anarchists'  Case.  (III.)  12  N.  B.  Bep.  86&; 
MoKee  v.  State,  (Ind.)  12  N.  E.  Bep.  510. 

In  tbis  case  the  fact  that  A.  A.  Clark  saw 
Taylor  i-eoeive  the  money  is  a  strong  circum- 
stance tending  to  show  that  if  he  was  nek 
there  to  ascerUdn  that  very  fact,  in  further- 
ance of  a  conspiracy  already  formed  to  rob 
him,  the  defendant  did  know  of  tlie  receipt 
of  the  money  by  Taylor,  and  that  knowl- 
edge induced  him  to  enter  into  the  plan  al- 
ready determined  upon  by  his  brother,  A.  A. 
Clark,  to  rob  Taylor.  But,  as  intimated 
above,  the  eridence  tended  to  show  that  s 
conspiracy  already  existed  between  the  broth- 
ers to  rob  Taylor,  and  A.  A.  Clark,  as  pari 
of  the  plan,  might  have  entered  the  store  ta 
assure  himself  that  Taylor  had  received  the 
money.  It  was  a  circumstance  going  to  show 
motive  for  the  conspiracy.  It  was  a  circum- 
stance that  the  jury  had  tiie  right  to  ocHWida 
in  connection  with  the  other  facts,  and  the 
court  did  not  err  in  admitting  said  evidenea. 

We  have  considered  all  the  questions  raised 
in  this  case,  and  have  been  constrained  to 
decide  each  and  every  one  adversely  to  appel- 
lant. We  are  of  Qpinion  that  the  record  d6es 
not  disclose  any  error  prej  udicial  to  his  rights; 
wherefore  the  judgment  is  affirmed. 


Oreoq  o.  Btatk. 
(CoMrt  of  -Appeal*  of  Texat.    Nov.  80, 1880.> 
Appeal  from  district  court,  Gregg  county; 

T.  M.  Cakfbell,  Special  Judge. 
ii.2i.i<et)v,  for  appellant.  AssU  Atty.  Qeu, 

Davidion,  for  the  State. 

WjLLSOM,  J.  This  is  a  companion  case  to 
Sweet  T.  State,  ante,  590,  (just  decided.) 
The  record  shows  the  same  errors  discussed 
in  our  opinion  in  that  case,  which  opinion  i» 
referred  to,  and  adopted  ai  our  opinion  in 
this  case.  The  judgment  is  reversed,  and 
the  cause  remanded. 


SCBNAVBERT  «.  StATB. 

(Court  qf  Appeal*  of  Texat.  Nov.  20, 18S0k> 
Larobht— Ettdisci. 
On  indictment  for  stealing  an  animal,  evi- 
denoe  that  the  brand  on  the  animal  had  baea 
cbaoKed,  so  as  to  make  it  resemble  a  brand  claimed 
by  defendant,  without  any  evidence  to  show  Uiat 
defendant  was  concerned  in  altering  the  brand,  or 
that  he  was  oonnected  in  any  way  with  the  stcMsa 
animal,  ia  insuiBcient  to  justify  a  conviction. 

Appeal  from  district  court,  Coleman  coun- 
ty; J.  W.  TiMMiNS,  Judge. 

Sims  dt  Snodgraas,  for  appellant.  AmU 
Atty.  tien.  Davidson,  for  the  State. 

WiLLSON,  J.  This  conviction  is  not  war- 
ranted by  the  evidence.  It  was  not  proved 
that  defendant  ever  had  possession  of  or 
claimed  as  his  property  the  alleged  stoieo 
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animal.  The  only  evidence  which  tends  in 
the  slightest  degree  to  connect  him  with  the 
tbert  of  aaid  animal  Is  that  a  brand  apon  the 
same  had  been  altered  so  as  to  make  it  re- 
semble a  brand  claimed  by  defendant.  Bnt 
there  is  no  evidence  that  defendant  altered, 
«r  was  in  any  way  concerned  in  the  altering 
of,  said  brand.  If  the  statement  of  facts  be- 
fore us  contains  all  the  evidence  adduced  on 
the  trial, — and  we  must  presume  that  it  does, 
— we  cannot  conceive  upon  what  basis  the 
Jury  founded  their  conclusion  of  the  defend- 
ant's guilt,  or  what  reason  inflnenced  the 
trial  Judge  in  refusing  the  defendant  a  new 
trial.  Other  questions  presented  are  not 
passed  upon,  as  they  are  not  likely  to  occnr 
on  another  trial.  The  judgment  is  reversed, 
and  the  cause  remanded. 


SCILNAUB£BT  0.  StATE. 

iCowrt  vj  AwfoiM  of  Texcu.  Nov.  20, 1889.) 
IiAacgnrr— KviSBNOB. 
On  Indictment  for  ■teallng  s  ealf ,  which  WM 
alleged  to  belong  toone  M.,  there  was  evidence  that 
tiie  calf  was  ranning  with  a  cow  belonging  to  M., 
and  that,  on  being  separated,  the  oow  and  out  made 
eOoits  to  remain  together.  There  was  also  evi- 
dence that  motherless  calves  would  take  np  with 
strange  cows,  and  that  the  cows  would  act  as  moth- 
ers to  them.  Defendant  took  the  calf  openly,  do- 
claHng  it  to  he  his,  and  his  claim  of  ownership  was 
Bot  disproved.  The  brands  of  the  oaU  and  the  cow 
were  mSerent.  Held,  that  the  evidence  did  not 
Justify  a  conviction. 

Appeal  from  district  court,  Coleman  coun- 
tj;  J.  W.  TiuMiMS,  Judge. 

Sims  <&  Snodgrasa,  for  appellant.  Attt. 
Atty.  Gen.  Davidson,  for  the  State. 

WiLLsoN,  J.  There  is  not  sufficient  evl- 
dence  to  sustain  this  conviction.  It  was  not 
satisfactorily  proved  that  the  alleged  stolen 
calf  was  the  property  of  McAuley,  as  averred 
in  the  indictment.  It  was  proved  that  said 
«alf  was  ranning  with  and  following  a  cow 
sappoeed  to  be  McAuIey's  cow.  Conceding 
Chat  the  eow  belonged  to  McAuley,'  there  is 
DO  evidence  showing  that  said  cow  was  the 
DDother  of  said  calf,  except  the  fact  that  the 
two  animals  were  together,  and  made  efforts 
to  remain  together  when  being  separated, 
and  after  being  separated.  Several  witnesses 
testified  ttiat  within  their  knowledge  moth- 
erless calves  would  take  up  with  cows,  and 
follow  and  act  towards  them  as  if  said  cows 
were  their  mothers,  and  said  cows  would 
act  as  mothers  to  said  calves.  Defendant 
took  the  calf  openly,  claiming  it  as  his  own, 
and  saying  at  the  time  that  it  was  not  the 
calf  of  the  said  cow  it  was  following,  but  was 
a  motherless  calf;  and  there  was  some  evi- 
dence tending  to  show  that  It  was  a  mother- 
less calf,  fie  did  not  claim  the  said  cow. 
The  said  cow  and  calf  were  branded  in  dif- 
ferent brands.  Defendant's  claim  of  owner- 
ship of  said  calf  was  not  disproved  by  the 
state,  and  we  regard  the  evidence  as  wholly 
insufficient  to  support  the  conviction.  We 
do  not  deem  it  necessary  to  pass  upon  the 
other  questions  in  the  case.  The  judgment 
is  reversed,  and  the  cause  remanded. 


Gonzales  «.  Statbl 

(Cawrt  of  AppeaXt  of  Teacaa.    Nov.  2, 1880.) 

HoMiciDB — Express  Mai.icb — Self-Dbfbns*— Bv- 

IDBUCB — ^DXOLABATIOMS. 

1.  On  a  trial  for  murder,  an  Instruction  defin- 
ing "express  malice"  as  "when  a  man  with  a  oool 
and  sedate  mind,  In  pursuance  of  a  formed  design 
to  kill  another,  or  to  inflict  on  him  some  serious 
bodily  injury  which  would  probably  end  in  depriv- 
ing him  of  Ufe,  does  kill  such  person, "  is  insufB- 
cient,  as  it  embraces  excusable  and  Justifiable 
homicide.  Following  Crook  v.  State,  11  S.  W.  Eop. 
«44;  Cahn  v.  Bute,  M.  72-). 

2.  An  Instruction  that  to  justify  the  killing  it 
must  have  taken  place  after  some  act  by  deceaied 
showing  "evidently  "  an  intention  to  commit  mur- 
der or  mayhem  is  good,  as  the  word  "evidently" 
is  used  in  Pen.  Code  Tex.  art  8?0,  subd.  2,  defin- 
ing justifiable  homicide. 

8.  An  iDStmotion  that  if  the  jury  believe  "that 
deceased  was  attacking  defendant  at  the  time,  and 
that  said  attack  produced  In  defendant  a  reason- 
able expectation  or  fear  of  death,  or  some  serious 
bodily  injury,  then  defendant  would  be  ]  ustiflable  in 
thekilUog;  andltwouldmakenodiflerenoewhetb- 
er  such  danger  was  real  or  imaginary,  if  it  have 
the  appearance  of  being  real,  ana  if  he  acted  upon 
such  belief  of  apparent  danger,  "—is  defective,  as 
it  does  not  distinctly  direct  the  jury  that  the  daiw 
ger  must  be  judged  of  from  defendant's  stand- 
point, and  no  other,  and  from  all -the  circumstances 
proved. 

4.  An  InstruoUon  that,  to  constitute  a  jnstlfl- 
oation  of  the  klliing  by  reason  of  threats  previ- 
ously made,  the  deceased,  at  the  time  of  the  hom- 
icide, must  have  manifested  an  intent  then  and 
there,  by  words  or  gesture,  to  execute  the  threat 
so  ma[de,  is  insutHcient.  If  the  deceased  did  some 
act  wbioh  was  reasonably  calculated  to  produce  a 
belief  in  defendant's  mind  that  the  deceased  was 
about  to  6xecute  the  threat,  defendant  would  be 
justified  in  aoting  on  such  appearance  of  danger. 

fi.  Aninstmcuonthatdefendantwas  not  bound 
to  retreat  to  avoid  the  necessity  of  kiUing  bis  as- 
sailant should  be  made  applicable  to  all  phases  of 
the  law  of  self-defense,  and  it  is  improper  to  re- 
strict it  to  the  law  of  threata. 

6.  Where  there  is  evidence  that  the  quarrel  be- 
tween deceased  and  defendant  preceding  the  kill- 
ing began  by  defendant's  insinuation  that  deceased 
had  stolen  some  cattle,  it  is  improper  to  instruct 
that  "if,  by  his  own  wrongful  act,  defendant 
brought  about  the  necessity  of  taking  the  life  of 
deceased,  to  prevent  being  killed  hiiuBelf,  such 
killing  will  be  murder  in  one  of  its  degrees.'"  If 
the  wrongful  act  was  unaccompanied  by  any  la- 
tent on  defendant's  part  to  kill  or  inflict  senoua 
bodily  injury  on  deceased,  or  to  commit  any  felony, 
such  wrongful  act  would  not  deprive  defendant 
entirely  of  the  right  of  self-defense,  and  would  not 
necessarily  render  the  homicide  murder. 

7.  Where  there  is  evidence  that  deueaaed  ap- 
plied a  vulgar  epithet  to  defendant,  and  made  a 
contemptuous  remark  about  him,  an  instruction 
thatif"  defendant  voluntarily  engaged  in  a  com- 
bat with  deceased,  with  deadly  weapons,  knowing 
that  it  might,  or  probably  would,  produce  the 
death  of  deceased  or  himself,  •  •  •  the  killing 
will  be  murder  in  one  of  its  degrees, "  is  insufC 
dent,  as  it  does  not  state  that  if  defendant  volun- 
tarily engaged  in  the  combat,  under  the  influence 
of  sudden  passion  arising  from  adequate  cause,  the 
killing  would  not  be  murder,  but  manslaughter. 

8.  The  fact  that  the  statute  now  permits  a  de- 
fendant to  testify  in  his  own  behalf  does  not  ren- 
der admissible  his  declarations  that  are  not  a  part 
of  the  res  geaUB. 

Appeal  from  district  court,  Webb  county; 
J.  C.  Ui'ssELL,  Judge. 

Indictment  of  liernardino  Gonzales  for 
murder  in  the  first  degree,  for  the  killing  of 
one  Vidami.  Dt^fendunt  was  convicted,  a 
life-term  In  the  p<initentiary  being  the  pea- 
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alty  assessed.  The  homicide  occnrred  in 
Bruni's  pasture,  in  Webb  county,  Tex.  The 
defendant,  at  the  time  of  the  homicide,  was 
an  employe  of  Bruni,  and  also  one  of  the 
posse  of  Messrs.  Morel  and  Grimes,  custom 
bouse  o£Scers,  who  were  then  in  the  pasture 
for  the  purpose  of  seizing  certain  horses,  and 
to  arrest  the  person  in  charge  of  them  for 
violation  of  the  custom  laws.  The  defend- 
ant, the  deceased,  Mr.  Garza,  Mr.  Grimes, 
Mr.  Rodriguez,  and  a  boy  were  the  persons 
present  at  the  killing.  Grimes  and  the  boy 
testified  as  state  witnesses.  Morel  was  not 
present  when  the  party  met  deceased  in  the 
pasture,  but  witness  asked  deceased,  through 
an  interpreter,  who  owned  the  horses  under 
suspicion.  Ttirough  the  interpreter,  the  de- 
ceased replied  that  be  did.  Witness  then  de- 
manded bis  papers.  Ue  replied  that  he  had 
DO  papers  with  him,  but  that  the  man  from 
whom  he  purchased  the  stock  had  gone  after 
the  papers.  Defendant  then  addressed  the 
deceased  in  Spanish, — an  unintelligible  lan- 
guage to  witnees.  In  the  conversation  which 
ensued  the  deceased  (witness  judging  by  his 
manner)  became  angry,  and  spoke  angrily  to 
defendant.  He  had  no  weapons  that  witness 
saw,  either  on  bis  person  or  on  his  horse.  De- 
fendant suddenly  spurred  his  horse,  drew  his 
pistol,  and,  disregarding  witness'  appeal  not 
to  shoot,  fired,  and  killed  deceased.  Witness 
saw  no  demonstration  made  by  deceased  at  the 
time  of  the  sliooting.  Corroborating  Grimes 
as  to  what  transpired  between  Grimes  and 
deceased,  the  boy  testified,  for  the  state,  that 
at  the  conclusion  of  the  conversation  between 
Grimes  and  deceased  the  defendant  asked  the 
deceased  why  be  (deceased)  had  branded  cer- 
tain calves  some  time  before.  Deceased  re- 
plied tliat  be  branded  them  tiecause  they  be- 
longed to  him.  Defendant  replied:  "They 
were  aot  yours."  Deceased  replied:  "All 
right.  We  will  see  about  it  according  to 
law."  Defendant  retorted:  "There  is  no 
iawforyou."  Deceased  replied:  "All  right. 
We  will  see  about  it."  Thereupon  the  de- 
fendant, exclaiming,  "Thereisnolawl"  drew 
bis  pistol  suddenly,  and  fired  the  fatal  shot. 
Nothing  else  occurred,  and  deceased  made 
no  demonstrations  whatever.  According  to 
the  witnesses  for  the  defense,  when  Grimes 
asked  deceased  who  owned  the  lioraes,  the 
deceased  replied,  in  Spanish,  that  he  did  not 
understand  English.  Grimes  thereupon  or- 
dered Garza  to  interpret  the  question.  Garza 
replied  to  Grimes  that  deceased  could  both 
speak  and  write  English  fluently.  Grimes, 
however,  ordered  him  to  interpret.  The 
conversation  between  Grimes  and  deceased, 
through  Garza  as  interpreter,  then  ensued, 
substantially  as  stated  by  the  witnesses  for 
the  state.  Defendant  then  asked  deceased 
why,  if  he  held  the  stock  honestly,  he  put 
them  in  the  pasture  without  permission.  De- 
ceased replied,  applying  a  vulgar  epithet  to 
defendant,  that  defendant  was  not  in  com- 
mand of  the  pasture.  Defendant  then  asked 
him  what  right  he  had  to  brand  two  of 
Bruni's  certain  calves.    He  replied:   "I  will 


put  my  brand  on  top  of  Bruni's;  and,  if  you 
and  Bruni  will  turn  into  calves,  I  will  brand 
you,  too."  Deceased — all  the  parties  being 
on  horseback — then  threw  bis  right  hand 
across  his  breast,  towards  his  left  side.  De- 
fendant at  once  drew  his  pistol,  and  fired. 
Deceased  fell  from  his  horse,  which  fled  into 
the  brush.  It  was  presently  brought  back; 
and  the  witnesses,  for  the  first  time,  ob- 
served an  empty  carbine  scabbard  attached 
to  the  saddle,  on  the  left  side.  A  witness 
for  the  defense,  who  did  not  see  the  shoot- 
ing, testified  that  he  was  about  100  yards 
distant  when  the  shot  was  fired.  Deceased's 
horse,  almost  immediately,  passed  to  his 
right,  at  which  time  be  saw  a  carbine  pro- 
truding from  a  scabbard  attached  to  the  sad- 
dle, on  the  left  side.  When  the  horse  was 
brought  liack,  a  short  while  later,  by  de- 
ceased's brother,  the  scabbard  was  empty. 
Two  or  more  witnesses  for  the  defense  testi- 
fied that  deceased  had  threatened  to  kill  or  to 
"get  defendant  out  the  way;"  the  defendant 
being  s  witness  against  him,  for  theft  of 
Bruni's  cattle.  One  of  said  witnesses  testi- 
fied that,  in  his  presence,  the  deceased  threat- 
ened the  defendant  to  his  (defendant's)  face. 
The  court  gavethe  Jury. the  following,  among 
other  instructions:  "If  you  believe  from  the 
evidence  that  defendant  killed  deceased,  but 
also  believe  that  deceased  was  attaciung  de- 
fendant at  the  time,  and  that  said  attack  pro- 
duced in  defendant  a  reasonable  expectation 
or  fear  of  death,  or  some  serious  bodily  in- 
jury, the  defendant  would  be  justifiable  in 
the  killing;  and  it  would  make  no  difference 
whether  such  danger  was  real  or  imaginary, 
if  it  have  the  appearance  of  being  real,  and 
if  he  acted  upon  .such  belief  of  apparent  dan- 
ger; and  it  is  immaterial,  in  such  case, 
whether  deceased  was  armed  or  not."  Also, 
the  following:  "If  you  believe  from  the  evi- 
dence that  deceased  had  threatened  to  kill 
defendant,  such  threats  will  afford  no  justifi- 
cation for  the  killing,  unless  it  be  shown 
that  at  the  time  of  such  killing  the  deceased 
manifested  an  intention  then  and  there  to 
execute  the  threat  so  made  by  words  or  gest- 
ures; and,  if  you  find  that  deceased  was 
about  to  execute  such  threats,  it  was  not  nec- 
essary for  the  defendant  tg  retreat  before 
killing  his  adversary,  to  justify  the  act  of 
killing." 

NictioUon  <t  Dodd,  for  appellant.  Aut. 
Atty.  Gen.  Davidson,  for  the  State. 

WiLLsoN,  J.  1.  In  the  charge  of  the  conrt, 
express  malice  is  defined  as  follows:  "  Express 
malice  is  when  a  man,  with  a  cool  and  sedate 
mind,  .in  pursuance  of  a  formed  design  to  kill 
another,  or  to  inttict  upon  him  some  serioas 
bodily  injury  which  would  probably  end  in 
depriving  him  of  lite,  does  kill  such  person." 
This  definition  is  incomplete,  and  materially 
insufficient.  It  would  embrace  excusable  and 
justifiable  homicide.  Cahn's  Case,  27  Tex. 
App.  709,  11  S.  W.  Rep.  723;  Crook's  Case, 
27  Tex.  App.  198,  11  S.  W.  Rep.  444. 

2.  Upon  the  issue  of  self-defense,  in  parsr 
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graph  8  of  the  charge,  the  Jury  are  told  that, 
to  justify  the  killing,  it  must  have  taken 
place  while  the  deceased  was  in  the  act  of 
committing  murder  or  maiming,  or  after  some 
act  done  by  him  showing  evidently  an  inten- 
tion to  commit  such  offense.    Counsel  ob- 
ject to  the  use  of  the  word  "evidently"  in 
tbis  paragraph.    It  is  the  word  used  in  the 
statute,  and  the  objection  is  not  maintaina- 
ble.   Pen.  Code,  art.  570.  subd.  2.    But  there 
are  objections  to  the  charge  on  self-defense, 
which,  in  our  opinion,  are  sound  ones.  Upon 
this  issue  the  charge,  to  our  minds,  is  not  as 
dear,  comprehensive,  and   complete   as  it 
should  have  been.     In  explaining  the  rule  as 
to  apparent  danger  it  does  not  distinctly  di- 
rect Uie  jury  that  the  danger  must  be  judged 
of  from  the  defendant's  stand-point,  and  no 
other,  and  from  all  the  circumstances  proved. 
While  the  charge  undertaltes  to  present  this 
principle  of  the  law,  it  falls  short,  we  think, 
of  presenting  it  clearly,  affirmatively,  and  ac- 
curately.   Mnds  uneducated  in  the  nice  dis- 
tinctions of  the  law  would  not  be  likely  to 
discover  in  the  charge  tlie  well-established 
rules  relating  to  apparent  danger.     These 
rules  should  have  been  presented  so  plainly 
and  appositely  to  the  evidence  as  thnt  the 
jury  could  not  reasonably  have  overlooked  or 
misunderstood  them.    The  jury  should  have 
been  told  that  if,  at  the  time  the  defendant 
filed  the  fatal  shot,  it  reasonably  appeared 
to  him,  from  the  circumstances  of  the  case, 
viewed   from  his  stand-point,  that  the  de- 
ceased was  then  about  to  shoot  him  with  a 
gun  or  pistol,  he  was  justified  in  killing  the 
deceased,  although,  in  fact,  they  might  be- 
have from  the  evidence  that  the  defendant 
was  in  no  danger  at  the  time  of  being  shot 
by  the  deceased.  Again,  we  think  the  charge 
CD  self-defense  is  not  sufficiently  full  and  ac- 
curate, with  respect  to  threats,  as  bearing 
opon  that  issue.     Counsel  for  the  defendant 
requested  an  instruction  upon  this  phase  of 
the  case  which,  in  our  judgment,  should  have 
been  given.   It  presents  the  law  as  to  threats 
fully.  a£Brmatively,  and  correctly.    In  the 
charge  as  given,  in  relation  to  threats,  it  is 
required,  in  order  to  constitute  justification, 
that  the  deceased,  at  the  time  of  the  homicide, 
manifested  an  intention  then  and  there,  by 
Words  or  gestures,  to  execute  the  threats  so 
made.    The  instruction  should  have  gone  fur- 
ther, and  stated  that  if  the  deceased,  at  the 
time  of  the  homicide,  did  some  act  which  was 
reasonably  calculated,  in  view  of  all  the  cir- 
cumstances of  the  case,  to  produce  in  the 
mind  of  the  defendant  the  belief  that  the  de- 
ceased was  then  about  to  execute  the  threat, 
the  defendant  would  be  justified  in  acting 
npon  sacb  appearance  of  danger.    Again,  as 
a  part  of  the  law  of  self-defense,  and  applica- 
ble to  all  phases  of  it,  the  jury  should  have 
been  told  that  the  defendant  was  not  bound 
to  retreat,  in  order  to  avoid  the  necessity  of 
killing  his  assailant.     Tbis  instruction  is  in 
the  charge,  but  it  is  in  the  paragrsph  relat- 
ing to  the  law  of  threats,  and  is  apparently 
restricted  to  that  issue. 


8.  In  the  charge  given  to  the  Jury  is  the 
following:  "If  you  find  from  the  evidence 
that  the  defendant  voluntarily  engaged  in  a 
combat  with  the  deceased,  with  deadly  weap- 
ons, knowing  tliat  it  might,  or  probably 
would,  produce  the  death  either  of  the  de- 
ceased or  himself,  or  if,  by  his  own  wrong- 
ful act,  he  brought  about  the  necessity  of 
taking  the  life  of  deceased,  to  prevent  being 
killed  himself,  such  killing  will  be  murder, 
in  one  of  its  decrees."  This  instruction  is  in 
accordance  with  the  doctrine  announced  in 
Gilleland's  Case,  44  Tex.  356;  and  Logan's 
Case,  17  Tex.  App.  50,  and  is  correct,  when 
considered  with  reference  to  the  facts  of  those 
oases.  In  the  case  before  us,  we  think  the 
charge  is  erroneous.  It  deprives  the  defend- 
ant of  self-defense  entirely,  if  the  killing  was 
brought  about  by  his  wrongful  act,  without 
reference  to  liis  intent  in  the  commission  of 
the  wrongful  act.  If  the  wrongful  act  was 
unaccompanied  by  any  intent  on  the  part  of 
defendant  to  kill  or  inflict  serious  bodily  in- 
jury upon  the  deceased,  or  to  commit  any 
felony,  such  wrongful  act  would  not  deprive 
the  defendant  entirely  of  the  right  of  self-de- 
fense, and  would  not  necessarily  render  the 
homicide  murder.  It  might  be  reduced  to 
manslaughter,  notwithstanding  such  wrong- 
ful act.  Meuly's  Case,  26  Tex.  App.  274,  9 
S.  W.  Bep.  563;  Johnson's  Case,  26  Tex.  App. 
681,  10  S.  W.  Bep.  235;  Bonnard's  Case,  25 
Tex.  App.  178,  7  S.  W.  Rep.  862;  Alexander's 
Case,  25  Te%.  App.  260,  7  8.  W.  Rep.  867; 
King  V.  State,  18  Tex.  App.  277.  Further- 
more, conceding  that  the  evidence  justi- 
fied a  charge  on  the  law  of  mutual  combat, 
and  that  the  instruction  above  quoted  is,  as 
far  as  it  goes  upon  that  issue,  correct,  still, 
under  the  facts  of  this  case,  it  should  have 
gone  further,  and  stated  that,  although  the 
defendant  engaged  voluntarily  in  the  combat, 
yet,  if  he  did  so  under  the  influence  of  sud- 
den passion,  arising  from  an  adequate  cause, 
it  would  not  be  murder,  but  manslaughter. 
Crist  V.  State,  21  Tex.  App.  361;  Spearman's 
Case,  23  Tex.  App.  224,  4  S.  W.  Rep.  586. 
In  other  respects  than  those  we  have  speci- 
fied, we  think  the  charge  of  the  court  is  not 
objectionable,  and  that  there  was  no  error  in 
refusing  special  instructions  requested. 

4.  It  was  not  error  to  reject  the  proposed 
evidence  of  statements  made  by  defendnnt'to 
tlie  witness  Morel  after  the  homicide.  These 
statements  were  not  ret  gestce,  but  were  self- 
serving  declarations,  and  therefore  inadmis- 
sible. The  fact  that,  under  the  law  as  it  now 
is,  a  defendant  may  testify  in  his  own  be- 
half, does  not  render  his  declarations  admis- 
sible in  evidence.  The  rules  relating  to  dec- 
larations made  by  a  defendant  have  not  been 
abrogated,  or  in  any  manner  changed,  by  the 
statute  allowing  a  defendant  to  testify  in  hia 
own  behalf. 

Other  questions  presented  are  not  discussed 
or  determined,  as  they  are  of  a  nature  which 
may  not  occur  on  another  trial.  For  the  er- 
rors discussed  the  judgment  is  reversed,  and 
the  cause  remanded. 
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Officers— PBAtTDCi.BST  Apphopkiation — Indiot- 

MIKT — "MOSET." 

1.  The  term  "money,"  as  used  In  Fen.  Code 
Tex.  art.  103,  which  provides  for  the  punisbmeat 
of  any  county  officer  who  shall  fraudulently  take  or 
misapply  any  "money"  belonging  to  the  county, 
means  legal-tender  metalUo  coins  or  legal-tender 
currency  of  the  United  States;  the  d^nitlon  of 
the  term  in  articles  789  and  793  being  confined  to 
the  offenses  of  embezzlement  and  swindling. 

2.  An  Indictment  for  the  misapplication  of 
county  funds  which  describes  the  property  as  "fire 
thousand  five  hundred  dollai*  in  money,  the  same 
being  then  and  there  oorrent  money  of  the  United 
States,  and  of  the  value  of  five  thousand  five  hun- 
dred dollars,  which  said  money  was  then  and  there 
the  property  of  Palo  Pinto  county, "  is  suiBclent  un. 
der  Code  Crim.  Proo.  Tdx.  art.  &J,  which  provides 
that  in  an  indictment  a  generaldescriptlon  of  prop- 
erty by  name,  kind,  quantity,  number,  and  owner- 
ship shall  be  sufficient. 

Appeal  from  district  court,  Palo  Pinto 
county;  J.  S.  Stravohan.  Special  Judge. 

Indictment  of  George  C.  Lewis  under  Pen. 
Code  Tex.  art.  103,  which  provides:  "If  any 
officer  of  any  county  •  •  •  shall  fraud- 
ulently take,  misapply,  or  convert  to  his  own 
use  any  money  *  *  *  that  may  have 
come  into  his  custody  or  possession  by  virtue 
of  his  office,  •  •  •  be  shall  be  punished." 
etc.  There  was  a  conviction,  and  defendant 
appeals. 

A.  T.  Watts,  for  appellant.  Asst.  Atty. 
Gen.  Daoidson,  for  the  State. 

W1LL8OM,  J.  In  the  indictment  the  prop- 
erly is  described  as  follows:  "Five  thousand 
five  hundred  dollars  in  money,  the  same  be- 
ing then  and  there  current  money  of  the 
United  States,  and  of  the  value  of  five  thou- 
sand five  hundred  dollars,  which  said  money 
\^as  then  and  there  the  property  of  said  Palo 
Pinto  county."  We  are  of  opinion  that  the 
description  is  sufficient.  A  general  descrip* 
tion  of  property  by  name,  kind,  quantity, 
number,  and  ownership  is  sullicient.  Code 
Crim.  Proc.  art.  427.  Here  the  property  ia 
deecribed  by  name,  that  is,  money;  by  kind, 
that  is.  current  money  of  the  United  States; 
by  quantity  and  number,  that  is,  95,500;  and 
by  ownership,  that  is,  tlie  property  of  Palo 
Pinto  county.  "Money"  is  property  within 
the  meaning  of  article  427,  above  citfd.  Bry- 
ant V.  State,  16  Tex.  App.  144.  As  to  suffi- 
ciency of  description,  see  State  v.  Brooks,  42 
Tex.  68;  Bravo  v.  State.  20  Tex.  App.  177; 
Crump's  Case.  23  Tex.  App.  616, 5  &  W.  Rep. 
182. 

There  is  no  general  deflnltion  of  the  term 
"money"  in  our  Code.  It  is  defined  with 
reference  to  the  offense  of  embezzlement, 
(Pen.  Code,  art.  789,)  and  also  with  reference  to 
swindling,  (Id.  art.  792;)  bat  those  definitions 
are  applicable  only  to  those  offenses,  and  can- 
not be  invoked  in  a  prosecution  under  article 
103  of  tlie  Penal  Code.  (Block's  Case.  44  Tex. 
620.)  We  must,  therefore,  in  this  case,  be 
governed  by  the  general  definition  of  the 
term  "money,"  found  in  the  text-books  of  the 
law,  and  in  the  adjudications  of  the  courts. 


In  Block's  Case,  sapia,  oar  sapreme  conrtsay 
that,inlegfaIacceptation,"money"  means  cur- 
rent metallic  coin, — means  that  only  which 
is  If^gal  tender.  It  does  not  indade  bank- 
bills,  though  they  pass  as  oorrent,  nor  does  it 
include  United  States  warrants.  Mr.  Bishop 
says:  "The  word 'money '  means  *  •  • 
only  what  is  legal  tender.  It  was  even  ad- 
judged in  Texas  to  extend  simply  to  metallic 
coin,  and  not  to  include  our  national  green- 
baclm,  [citing  Block's  Case,  supra.]  Thero- 
fore,  it  does  not  compreliend  bank-bills, 
tboagh  they  pass  current,  or  United  States 
treasury  warrants,  or  county  claims,  or  or- 
ders of  a  railroad  company  on  its  treasurer, 
or  mere  promissory  notn,  or  bliis  of  ex- 
change, or  liank-checks,  or  ordinarily  any- 
thing which  is  a  mere  representative  of  mon- 
ey."  Bish.  St.  Crimes,  §  846.  We  do  not 
construe  the  decision  in  Block's  Cose,  supra, 
as  restricting  the  meaning  of  "money"  to 
metallic  coins,  but  as  restricting  it,  as  does 
the  text  of  Mr.  Bishop,  "to  that  which  is  le- 
gal tender,"  as  legal-tender  coins,  or  legal- 
tender  treasury  notes  of  the  United  States. 
Sansbury  v.  State,  4  Tex.  App.  99.  This 
meaning  of  the  term  is,  we  think,  its  mean- 
ing as  used  in  article  103  of  the  Penal  Code; 
and  by  such  meaning  tliis  case  must  be  adju- 
dicated. It  was,  therefore,  essential  to  a  le- 
gal conviction  that  the  state  should  prove  the 
fraudulent  conversion  or  misapplication  by 
defendant  of  legal-tender  metallic  coins,  or  of 
legal-tender  currency  of  the  United  States. 
We  will  not  stop  to  determine  the  sufficiency 
of  the  evidence  in  this  respect,  as  our  view 
of  the  case  renders  it  unnecessary  that  we 
should  do  so. 

Tl)e  court  charged  the  jury  that  they  mast 
believe,  from  the  evidence,  that  the  money  in 
question  was  "current  money  of  the  United 
States,"  and  that  a  Itank-check  was  not  car- 
rent  money.  We  think  the  legal  signiflca- 
tion  of  "  money"  was  a  part  of  the  hiw  of  the 
case,  and  that  the  court  was  bound  to  explain 
that  meaning  to  the  jury  correctly.  As  we 
have  seen,  this  was  not  done.  Tbejuryshoald 
have  been  instructed  that,  to  warrant  a  con- 
viction of  the  defendant,  they  mast  beilieve, 
from  the  evidence,  that  the  property  in  qnes- 
tion  was  legal-tender  metallic  coins,  or  legal- 
tender  currency  of  the  United  States,  tipe- 
cial  Instructions,  defining  "money,"  were  re- 
quested by  defendant's  counsel,  which,  we 
think,  were  properly  refused,  because  incor^ 
rect;  but  they  were  suffldent  to  call  the  at- 
tention of  the  court  to  the  subject,  and  shoald 
have  elicited  from  the  conit  a  correct  instruc- 
tion as  to  the  meaningof  the  teriu  "money." 
In  other  respects,  the  charge  of  the  court  is 
unobjectionable.  We  find  no  error  in  th« 
rulings  of  the  court  complained  of  in  admit- 
thig  evidence.  We  think  all  the  evidence 
admitted  was  competent.  Because  the  ohargs 
of  the  court  is  incorrect  and  insufficient  ia 
explainingthe  meaningof  the  word  "money,'* 
the  judgment  is  reveiied,  and  the  cause  r». 
manded. 
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Hunt  o.  State. 

(Court  of  Appeals  of  Textu.    Not.  6, 1888.) 

Wuvaam  aw  AooosBn  to  Tbstift— Rbmabxs  ov 

COUMBBU 

Under  Act  Tex.  April  4, 1889,  S  1,  repealing 
Code  Crim.  Froc.  art.  T80,8ubd.  4,and  proTidingttiat 
■hereafter  any  defendant  tn  a  criminal  action  shall 
be  permitted  to  teetlty  In  his  own  behalf  therein, 
but  Uie  failure  of  any  defendant  to  so  testify  shall 
Dot  be  taken  as  a  circumstance  against  him,  nor 
shall  the  same  he  alluded  to  or  commented  on  by 
counsel  in  the  cause, "  any  allusion  by  the  prose- 
cuting attommr  to  defendant's  failure  to  testify  in 
bis  own  iMhaU  is  ground  for  a  new  triaL  though 
the  allusion  was  called  forth  by  remarks  of  defend- 
ant's attorney,  and  the  oourt  admonished  him  ttiat 
be  could  not  read  or  comment  on  the  law. 

Appeal  from  district  oourt,  Jones  county; 
J.  V.  OocKBXLL,  Judge. 

Davis  &  Woodruff,  for  appellant.  Atst, 
Atty.  Oen.  Davidson,  for  the  State. 

Whtte,  p.  J.  By  the  first  section  of  the 
Act  of  the  legislature  approved  April  4, 1889. 
with  regard  to  evidence  in  criminal  actions, 
and  repealing  the  fourth  subdivision  of  article 
730  of  the  Code  of  Criminal  Procedure,  it  is 
provided  that  "hereafter  any  defendant  in  a 
criminal  action  shall  be  permitted  to  testify 
in  his  own  behalf  therein;  but  the  failure  of 
any  defendant  to  so  testify  shall  not  be  taken 
as  a  circumstance  against  him,  nor  shall  the 
same  be  alluded  to  or  commented  on  by 
counsel  In  the  cause."  Defendant's  third  bill 
of  exceptions  shows  that  in  his  closing  argu- 
ment the  district  attorney  proceeded  to  com- 
ment on  the  failure  of  defendant  to  testify  in 
this  case,  and  proposed  to,  and  attempted  to, 
read  to  the  jury  the  law,  as  we  have  above 
quoted  it,  empowering  him  to  do  so;  and 
that,  though  he  was  stopped,  and  admon- 
ished from  the  bouch  that  lie  had  no  right  to 
read  and  comment  upon  said  law,  said  attor- 
ney claimed  he  had  such  right.  This  bill  of 
exceptions  is  qualified  by  the  trial  judge  with 
the  explanation  that  the  "attorney  for  the 
defendant,  alluding  to  what  the  witness 
Elevens  bad  stated  in  reference  to  defendant's 
admissions,  that  [said  ?]  ■  Yuu  have  not  yet 
lieai'd  the  defendant's  sfatements.'  The  dis- 
trict attorney,  in  his  closing  argument,  stated 
that  •  it  was  the  same  old  story.  "The  de- 
fendant's mouth  is  closed,' — and  picl<ed  up 
the  acts  of  tlie  last  legislature,  and  com- 
menced to  read  the  act  aiUowing  a  defendant 
to  testify,  when  the  court  called  him  to  order 
of  his  [its]  own  motion,  and  [he]  was  told  by 
the  oourt  that  he  could  not  read  that  law  in 
the  bearing  of  the  jury;  when,  in  answer  to 
tlie  admonition  of  the  oourt.  [said  prosecuting 
attorney?]  wanted  to  know  *if  the  court 
would  allow  defendant's  counsel  to  sing  that 
same  old  song,  and  not  allow  the  state  tu  re- 
ply. '  When  the  court  told  him  that  he  could 
neither  read  nor  comment  on  tlie  law  referred 
to."  The  language  of  our  statute  prohibits 
any  allusion  to,  as  well  as  comment  on,  a  de- 
fendant's failure  to  testify  in  his  own  behalf. 
Ko  argument  made  by  defendant's  counsel 
could  or  would  justify  the  prosecuting  attor- 
ney in  alluding  to  or  commenting  upon  the 
v.l2fi.w.no.25 — 47 


fact,  in  violation  of  the  plain  letter  of  the 
law.  Upon  a  statute  substantially  in  effect 
with  ours,  the  supreme  court  of  Indiana  held 
that  "an  allusion  by  counsel  for  the  stale,  in 
a  criminal  prosecution,  made  during  his 
argument  of  the  cause  before  the  jury,  to  the 
tact  that  the  defendant  had  failed  to  testify 
as  a  witness  on  the  trial  of  such  cause,  is 
sulHcient  ground  for  a  new  trial,  and  is  not 
cured  by  the  facts  that  the  court  admonished 
the  counsel  that  such  allusion  was  improper, 
and  instructed  the  jury  that  no  attention 
should  be  paid  by  them  to  the  same."  In  tlie 
opinion  it  is  said:  "We  construe  the  statute 
to  mean  that  when  a  defendant  in  a  criminal 
cause  declines  to  testify  in  his  own  behalf, 
absolute  silence  on  the  subject  is  enjoined  on 
counsel,  in  their  argument  on  the  trial." 
Long  v.  State,  56  Ind.  182.  In  Com.  v. 
Scott  the  supreme  court  of  Massaohusett* 
say:  "The  absolute  exemption,  secured  to 
the  defendants  by  the  constitution  and  laws, 
from  being  compelled  to  testify,  and  from 
having  their  omission  to  do  so  used  in  any 
way  to  their  detriment,  could  not  be  affected 
by  superfluous  or  irregular  suggestions  of 
their  counsel,  in  the  heat  of  argument.  ThtU 
exemption  could  only  be  waived  by  each  de- 
fendant's own  election  to  avail  himself  of 
the  statute,  and  to  go  upon  the  stand  as  a 
witness."  128  Mass.  289,  citing  Com.  v. 
Nichols,  114  Mass.  285.  In  a  case  involving 
the  same  question,  the  supreme  court  of  Illi- 
nois say:  "The  statute  has,  in  unmistakable 
terms,  declared,  in  effect,  the  omission  of  the 
accused  to  testify  shall  not  be  used  to  his  prej- 
udice, or  taken  as  an  evidence  of  guilt;  and, 
in  such  case,  court  and  counsel  should  stu- 
diously avoid  all  allusions  to  the  subject." 
Baker  V.  People,  105  III  452.  See,  also,  Whart. 
Crim.  Ev.  (9tb  Ed.)  §  435a. 

We  do  not  propose  to  discuss  any  other  of 
the  several  questions  raised  on  this  appeal. 
Some  of  them  cannot,  and  otiiers  may  or  may 
not,  arise  or  be  presented  in  the  same  form. 
Because  the  prosecuting  oflicer  violated  the 
statute  with  reference  to  the  defendant's 
failure  to  testify,  the  judgment  is  reversed, 
and  the  cause  remanded. 


Boyd  v.  Statu. 
(Court  of  Appeals  of  Texas.    Nov.  S,  1869.) 

HOMIOIDI— MXKBI.4nOHTKB— IMFUBD  MaUCS— IH- 
BTRVCnOIlS. 

1.  On  a  trial  for  murder,  defendant  testified 
that  he  and  deceased,  his  partner,  got  into  an  al- 
tercation, and  called  each  other  Bars;  that  de- 
ceased advanced  on  him,  and,  just  as  he  stooped  to 
pass  under  a  beam  to  where  defendant  was,  de- 
fendant seized  a  stick,  and  struck  him  over  the 
head,  knooking  him  down.  Seeing  that  he  had 
struck  deceased  much  harder  than  he  intended,  be 
went  to  his  aid  and  called  for  help.  He  testified 
that  he  did  not  Intend  to  strike  so  hard,  and  did 
not  intend  to  kill  him.  Other  witnesses  testified 
that  immediatdy  after  the  blow  defendant  said 
that  he  did  not  intend  to  strike  so  hard.  Held, 
that  the  evidence  presented  the  issue  of  man- 
slaughter, and  that  instructions  should  have  been 
given  on  that  grade  of  homicide. 

2.  In  view  of  the  evidence  as  to  whether  the 
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blow  waa  Inflicted  witli  intent  to  kill,  tbe  oonrt 
■hould  have  charged  the  law  as  declared  in  Fen. 
Code  Tez.  art  612,  which  provides  that  the  instru- 
ment or  means  by  which  a  homicide  is  committed 
are  to  be  taken  into  consideration  in  judging  of  the 
intent  of  the  party  offending ;  if  the  instrument  be 
one  not  likely  to  produce  death,  it  is  not  to  be  pre- 
sumed that  death  was  designed,  unless,  from  the 
manner  in  which  it  was  used,  such  intention  evi- 
dently appears;  and  article  614,  which  provides 
that  where  a  homicide  occurs  under  the  influence 
of  sudden  passion,  but  by  the  use  of  means  not  in 
their  nature  calculated  to  produce  death,  the  per- 
son killing  is  not  deemed  guilty  of  the  homicide, 
unless  it  appear  that  there  was  an  intention  to  kill, 
but  the  party  from  whose  act  the  death  resulted 
may  be  prosecuted  for  and  convicted  of  any  grade 
of  assault  and  battery. 

3.  Under  Fen.  Code  Tez.  arts.  698,  598,  defining 
"manslaughter" and  "adequate  cause,"— the  for- 
mer being  voluntary  homicide  committed  under  the 
Immediate  influence  of  sudden  passion  arising  from 
an  adequate  cause,  the  latter  being  such  as  would 
commonly  produce  a  degree  of  an^r,  rage,  resent- 
ment, or  terror  in  a  person  of  ordinary  temper  suf- 
ficient to  render  the  mind  incapable  of  cool  reflec- 
tion,— an.ezplanation  of  implied  malice  is  errone- 
ous which  requires,  in  order  to  reduce  the  homi- 
oide  to  a  lower  grade  than  murder  in  the  second 
degree,  that  the  homicide  should  have  been  com- 
mitted under  such  circumstances  as  fail  to  show 
that  it  was  committed  under  the  immediate  influ- 
ence of  sudden  passion  arising  from  a  sudden  and 
powerful  provocation,  as  a  violent  blow  on  the 
head,  eta 

4.  tinder  Fen.  Code  Tex.  art  674,  providing 
that  the  attack  upon  the  person  of  an  individual, 
in  order  to  justify  homicide,  must  be  such  as  pro- 
duces a  reasonable  expectation  or  fear  of  death,  or 
some  serious  bodily  barm,  the  evidence  did  not  de- 
mand an  instruction  on  the  law  of  self-defense. 

5.  A  definition  of  "malice  aforethought"  is  es- 
sential in  the  ohaive  in  a  murder  case,  and  a  defi- 
nition of  "express"  and  "implied"  malice  does  not 
cure  the  omission.  Following  Crook  v.  State,  11 
&  W.  Rep.  444. 

Appeal  from  district  court,  Harrison  coun- 
ty; A.  J.  Booty,  Judge. 

The  conviction  was  in  the  second  degree, 
for  the  murder  of  Jordan  Ghilds.  It  was 
based  upon  the  defendant's  voluntary  state* 
ment,  which  was  admitted  in  evidence  upon 
a  sufficient  predicate  and  without  objection. 
It  was  to  the  effect  that  he  and  deceased  were 
partners  in  a  cane-mill.  That  on  the  fatal 
day,  while  a  quantity  of  deceased's  cane  was 
being  ground,  a  Mr.  McFarlHnd,  l>eing  pres- 
ent, asked:  "Whose  cane  is  that?"  referring 
to  certain  cane.    Witness  replied:  "It  belongs 

to  Mr. ,  and  he  had  better  come  and 

get  it  or  it  will  spoil."  Deceased  remarked: 
"Never  yuu  mind  about  that  cane;  it  will  be 
ground."  To  this  witness  replied:  "It  looks 
like  you,  having  all  the  molasses  you  want, 
don't  intend  to  help  anymore."  Deceased 
replied:  "You  are  a  liar."  Witness  passed 
the  epithet  back,  and  about  that  time  McFar- 
land  left.  Deceased  then  advanced  upon  wit- 
ness, calling  him  a  liar.  Witness  replied  to 
the  same  effect.  Deceased  continued  to  ad- 
vance until  lie  stooped  to  pass  under  a  beam 
to  where  witness  was,  when  witness  seized  a 
stick,  and  struck  him  over  the  head,  knock- 
ing him  down.  Seeing  at  once  that  he  had 
struck  deceased  a  much  harder  blow  than  he 
intended,  he  went  to  deceased's  aid,  calling 
for  help.  Witness  closed  his  statement  pro- 
testing that  he  did  nut  intend  to  strike  as  hard 


a  blow  as  he  did,  and  did  not  intend  to  kill  hiin. 
This  same  declaration,  i.  «.,  that  he  did  not 
intend  to  strike  so  hard,  was,  according  to  two 
witnesses,  made  by  defendant  immediately 
after  the  blow  was  struck. 

Crim.  Code  Tex.  art.  612,  provides  that 
"the  instrument  or  means  by  which  a  bomi- 
cide  is  committed  are  to  be  taken  into  consid- 
eration in  judging  of  the  intent  of  tlie  party 
offending.  If  the  instrument  be  one  not 
likely  to  produce  death,  it  is  not  to  be  pre- 
sumed that  death  was  designed,  unless,  from 
the  manner  in  which  it  was  used,  such  inten- 
tion evidently  appears. "  Article614:  "Where 
a  homicide  occurs  under  the  influence  of 
sudden  passion,  but  by  the  use  of  means  not 
in  their  nature  calculated  to  produce  death, 
the  person  killing  is  not  deemed  guilty  of  the 
homicide,  unless  it  appear  that  there  was  an 
intention  to  kill,  but  the  party  from  whose 
act  the  death  resulted  may  be  prosecuted  for 
and  convicted  of  any  grade  of  assault  and 
battery."  Article  593:  "Manslaughter  is 
voluntary  homicide,  committed  under  the 
immediate  influence  of  sudden  passion  aris- 
ing from  an  adequate  cause,  but  neither  jus- 
tifled  or  excused  bylaw."  Article  595:  "By 
the  expression  •  adequate  cause '  is  meant 
such  as  would  commonly  produce  a  degree  of 
anger,  rage,  resentment,  or  terror  in  a  per- 
son of  ordinary  temper  sufficient  to  render  the 
mind  incapable  of  cool  reflection."  Article 
574:  "The  attack  upon  the  person  of  an  in- 
dividual, in  order  to  justify  homicide,  must 
be  such  as  produces  a  reasonable  expectation 
or  fear  of  death,  or  some  serious  bodily  in- 
jury." 

A.  Pope,  for  appellant.  AmU  Atty.  Qen, 
Davidson,  for  the  State. 

WiLLSON,  J.  While  the  charge  of  the  court 
explains  "express"  and  "implied"  malice,  it 
fails  to  define  "malice  aforethought,"  and  is 
therefore  fundamentally  erroneous.  Babb  v. 
State,  12  Tex.  App.  491;  Jlolmes  v.  State,  11 
Tex.  App.  228;  Garza  v.  State,  Id.  345; 
Crook's  Case,  27  Tex.  App.  198. 11  S.  W.  Rep. 
444.  An  important  issue  in  the  case  was 
whether  or  not  the  mortal  blow  was  inllicted 
by  defendant  with  intent  tokill  deceased.  His 
declarations,  made  immediately  after  the  blow 
was  inflicted,  are  to  the  effect  that  be  did  not 
intend  to  kill  deceased.  In  view  of  the  evi- 
dence presenting  this  issue,  we  think  the 
court  should  have  charged  the  law  as  declared 
in  articles  612  and  614  of  the  Penal  Code. 
Special  instructions  calling  attention  to  this 
phase  of  the  case  were  requested  by  defend- 
ant's counsel,  and,  while  such  special  in- 
structions  did  not  present  the  law  accurately, 
they  were  sufficient  to  direct  the  mind  of  the 
court  to  the  issue,  and  the  omission  from  the 
charge  of  that  issue.  We  are  of  the  opinion 
that  the  evidence  presented  the  issue  of  man- 
slaughter, and  that  appropriate  instructions 
should  have  been  given  the  jury  upon  that 
grade  of  homicide. 

We  think  the  objections  urged  to  the  ex- 
planation of  implied  malice  given  in    the 
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charge  are  sound.  It  requires,  in  order  to 
reduce  the  homicide  to  a  lower  grade  than 
murder  In  the  second  degree,  that  the  homi- 
cide should  have  been  committed  under  such 
circumstances  as  fail  to  show  that  it  was  com- 
mitted under  the  immediate  influence  of  sud- 
den passion  arising  from  a  sudden  and  pow- 
erful provocation,  as  a  violent  blow  on  the 
head,  etc. ;  whereas  the  law  is  that  if  it  was 
committed  under  the  immediate  influence  of 
sudden  passion,  arising  on  adequate  cause, — 
tliat  is,  such  cause  as  would  commonly  prcH 
duce  a  degree  of  anger,  rage,  resentment,  or 
terror  in  a  person  of  ordinary  temper  suffi- 
cient to  render  the  mind  incapable  of  cool  re- 
flection,— the  homicide  would  be  manslaugh- 
ter, and  not  murder.  Pen.  Code,  arts.  593- 
&95;  Morgan  v.  State,  16  Tex.  App.  593.  In 
tliis  case  a  proper  explanation  of  "implied 
malice"  would  have  been :  "  *  Implied  malice' 
is  that  which  the  law  infers  from  or  imputes 
to  certain  acts.  Thus  when  the  fact  of  an 
unlawful  killing  is  established,  and  there  are 
no  circumstances  in  evidence  which  tend  to 
establish  the  existence  of  express  malice,  nor 
which  tend  to  mitigate,  excuse,  or  justify  the 
act,  then  tlie  law  implies  malice.  If,  tliere- 
fore,  you  believe  from  tlie  evidence  the  de- 
fendant unlawfully  killed  the  deceased,  and 
in  doing  so  did  not  act  under  the  immediate 
influence  of  sudden  anger,  rage,  resentment, 
or  terror,  arising  from  an  adequate  cause, — 
that  is,  such  cause  as  would  commonly  pro- 
dace  such  passion  in  a  degree  that  would,  in 
a  person  of  ordinary  temper,  render  the  mind 
incapable  of  cool  reflection, — the  killing  would 
be  upon  implied  malice,  and  he  would  be 
guilty  of  murder  in  the  second  degree."  We 
du  nut  tbink  the  evidence  demanded  any  i;i- 
structions  upon  the  law  of  self-defense. 
While  it  tended  to  show  an*  unlawful  attack 
by  deceased  upon  defendant,  it  does  not  show 
that  such  attack  was  of  that  character  which 
would  produce  a  reasonable  expectation  or 
fear  of  death  or  serious  bodily  injury  to  the 
defendant.  Pen.  Ck>de,  art.  574.  For  the 
error  and  omissions  in  the  charge  of  the  court 
which  we  have  specified  tlie  judgaient  is  re- 
versed and  the  cause  remanded. 


Hall  v.  State. 
(Court  o/  Appeais  of  Texas.    Nov.  6, 1889.) 

HomoiDX  —  Indiothent  —  RsASONABLa  Doubt  — 
JuBT — Special  Vbnibb. 

1.  An  indictment  which  alleges  that  the  mur- 
der was  committed  with  "malice  aforetboueht"  is 
•Dfflcient,  without  an  allegation  that  the  killing 
wss^nnlawfol;"  the  latter  being  included  in  the 
former. 

3.  A  charge  Is  not  obiectionabla  for  failure  to 
instmct  that  reasonable  doubt  should  be  applied  as 
between  the  several  degrees  of  homicide  charged 
Dpon,  where  the  court  applies  the  reasonable 
doDbt  to  the  whole  case,  and  no  additional  instmo- 
tions  on  the  subject  were  requested. 

S.  Under  Code  Crim.  Froc.  Tex.  art.  006,  defin- 
ing a  "special  venire  "  as  a  writ  issued  by  order  of 
the  court  for  any  number  of  not  less  than  86  nor  more 
than  60,  in  the  discretion  of  the  court,  to  serve  as 
a  jury  in  the  particular  case,  the  fact  that  only  59 
names  instead  of  60,  as  asked  for  by  defendant. 


were  upon  the  list  attached  to  the  original  writv 
neither  invalidates  the  writ,  nor  the  venire  sum- 
moned under  it. 

4.  Until  a  special  venire  has  been  ezhansted  or 
discharged  with  defendant's  consent,  it  is  error 
for  the  court  to  order  the  issuance  and  execution 
of  another  ventre.  Following  Sharpe  v.  State,  17 
Tex.  App.  487. 

Appeal  from  district  court,  Tyler  county; 
W.  H.  Ford,  Judge. 

Will  Hall  was  convicted  of  murder  in  the 
second  degree,  and  appeals.  Code  Crim. 
Proc.  Tex.  art.  605,  defines  a  "special  ventre" 
as  a  writ  issued  by  order  of  the  district  couit 
In  a  capital  case,  commanding  the  sherifT  to 
summon  a  certain  number  of  men,  not  less 
than  36  nor  more  than  60,  to  appear  before 
the  court  on  a  day  named  in  the  writ,  from 
whom  the  jury  for  the  trial  of  such  case  is  to 
be  selected. 

Cooper,  Went  &  CTiester,  for  appellant. 
A$st.  Attff.  Gen.  Davidson,  for  the  State. 

WmTK,  P.  J.  An  indictment  for  murder 
need  not  allege  that  the  killing  was  "unlaw- 
fully" done.  A  murder  committed  witli 
"malice  aforethougiit"  is  necessarily  nnlaw- 
ful.  Stephens  t.  State,  20  Tex.  App.  255; 
Jackson's  Case,  25  Tex.  App.  315,  7  S.  W. 
Bep.  872.  The  indictment  was  sufiBcient, 
(Willson,  Crim.  Forms,  No.  388,)  and  the 
court  did  not  err  in  overruling  defendant's 
motion  in  arrest  of  judgment,  based  upon 
this  supposed  defect. 

Defendant  made  a  motion  to  quash  the 
service  of  the  special  venire  which  had  been 
made  upon  him.  He  did  not  make  any  mo- 
tion to  quash  the  special  venire  itself,  but, 
when  his  motion  to  quash  the  service  was 
submitted,  it  was  discovered  that  defendant 
bad,  on  verbal  motion,  applied  for  a  special 
venire  of  60  men,  but  that  by  inadvertence 
only  59  names  had  been  drawn  or  placed  upon 
the  list  attached  to  the  writ.  Tiie  court 
asked  defendant  if  he  waived  his  right  to  a 
venire  of  60  men,  or  if  he  desired  to  make  an 
application  under  oath  for  a  special  venire, 
as  provided  by  article  607,  Code  Crim.  Proa 
Defendant  replied  that  he  did  not  waive  any 
of  his  rights,  but  that  he  did  not  wish  to 
make  oath  in  writing  for  another  special 
venire.  Thereupon  the  district  attorney 
made  his  oral  motion,  as  provided  by  article 
606,  and  upon  his  motion  a  new  special 
venire  for  60  men  was  ordered.  When  the 
case  was  called  for  trial  the  defendant  ob- 
jected to  this  new  special  venire,  because  he 
had  never  moved  to  quash  or  vacate  the  orig- 
inal special  venire,  and  that  in  fact  it  had 
never  been  quashed  or  vacated,  there  being 
no  order  of  the  court  to  that  efFect,  and  that 
the  order  for  and  summoning  the  second  spe> 
cial  venire  was  unauthorized  and  void,  and 
that  he  should  not  be  compelled  to  select  a 
jury  therefrom.  It  appears  that,  though  the 
court  did  order  the  second  venire  on  motion 
of  the  district  attorney,  no  order  was  made 
and  entered  discharging  the  first  venire.  The 
fact  that  only  59  names,  instead  of  60,  aa 
asked  for  by  defendant,  were  upon  the  list 
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attached  to  the  original  writ,  neittier  inval- 
iilHted  the  writ  nor  llie  venire  summoned  un- 
der it.  A  special  venire  is  a  writ  issued  bj 
order  of  tlie  court  for  any  number  of  persons 
not  less  than  S6>  in  the  discretion  of  the 
court,  to  serve  as  a  jury  in  the  particular 
case.  Code  Crim.  Proc.  art.  605.  Any  num- 
ber over  36  is  within  the  discretion  of  the 
court  to  order.  It  rarely  happens  that  all  of 
tiiose  ordered  are  summoned,  and  this  fact, 
even  if  the  number  summoned  be  less  than 
86,  would  not  invalidate  the  special  venire, 
or  constitute  any  valid  objection  to  the  re- 
turn. Wiilson,  Orim.  St.  §  2252.  By  the 
copy  served  on  the  defendant,  57  of  the  59 
persons  whose  names  were  on  the  original 
list  had  been  actually  summoned.  It  was 
within  the  discretion  of  the  court  toliavethe 
trial  jury  selected  from  these  persons,  not- 
withstanding the  order  had  called  for  60  per- 
sons. But,  as  stated  above,  the  court  did  not 
discharge  the  original  Venire,  but  ordered  a 
second  one,  and  required  defendant  to  select 
his  trial  jury  from  the  latter,  over  his  excep- 
tions and  objections  to  the  same.  In  Sharpe's 
Case  it  was  held  that  until  a  special  venire 
has  been  exhausted  or  discharged,  with  the 
appellant's  consent,  the  court  below  had  no 
power  to  order  the  issuance  and  execution  of 
another  venire.    17  Tex.  App.  487. 

The  charge  of  the  court  is  made  the  subject 
of  several  objections  which  are  claimed  for 
error.  It  is  objected  that  the  court  did  not 
instruct  the  jury  to  apply  the  reasonable 
doubt  as  between  tiie  several  degrees  charged 
upon.  Such  omission  has  never  been  held 
reversible  error,  wlien  the  court  applies  the 
reasonable  doubt  to  the  whole  case,  except  in 
those  cases  where  such  additional  instruc- 
tions have  been  specially  requested  and  re- 
fused by  the  court.  McGall  v.  State,  14 
Tex.  App.  868. 

Exception  is  taken  to  paragraphs  23  and 
24  of  the  charge,  and  specially  to  the  use  and 
repeated  use  of  the  words  "  honest  belief, "  in 
connection  with  defendant's  right  of  defense 
against  demonstrations  of  danger  where  there 
have  been  antecedeut  threats.  These  two 
paragraphs,  in  the  main,  are  almost  literally 
copied  from  the  first  special  requested  in- 
struction asked  for  the  defendant,  and  re- 
fused because  substantially  given  in  the  gen- 
eral charge.  The  words  "honest  belief"  are 
used  in  said  special  instruction  in  the  same 
connection  as  given  in  the  geneml  charge. 
A  defendant  has  no  ground  to  complain  that 
the  court  gives  instructions  which  be  him- 
self has  requested.  We  will  further  remark, 
in  this  connection,  tliat  we  have  searched  the 
statement  of  facts  in  vain  for  any  evidence  of 
such  threats,  and  an  endeavor  to  execute  the 
same  by  the  deceased,  as  called  for  any 
instructions  whatsoever  on  tliat  particular 
branch  of  the  law.  True,  the  parties  had  en- 
gaged in  one  or  more  drunken  quarrels  on  the 
evening  of  and  just  before  the  homicide,  and 
doubtless  deceased,  in  his  then  maudlin  con- 
dition, was  willing  to  fight  defendant  in  a 
mutual  fistic  combat;  but  all  the  testimony 


shows  that  he  was  unarmed,  and  does  not 
show  any  serious  threats  on  bis  part.  But 
we  do  not  deem  it  necessary  to  further  dis- 
cuss this  matter,  nor,  in  fact,  any  of  the  other 
errors  assigned. 

We  are  of  opinion  that  the  defendant,  un- 
der the  peculiar  facts  stated  above,  liad  the 
right  to  select  his  trial  jury  from  the  list  of 
the  original  special  venire;  and,  because  this 
right  was  denied  him,  the  judgment  is  re> 
versed,  and  the  cause  remanded. 


Gabtkb  v.  Static 
(Court  cf  Appeal!  of  Texae.    Nor.  8, 1889.) 

THBITT — iNBTBUOnOKS. 

On  a  trial  for  theft,  where  there  la  evidence 
that  defendant,  in  explanation  of  his  ownership 
and  possession  of  the  alleged  stolen  animal, 
daimed  that  he  had  won  It  at  a  eame  with  cards,  a 
refusal  hy  the  trial  judge  to  submit  this  as  an  is- 
■ne  to  be  passed  upon  by  the  jury  is  error. 

.Appeal  from  district  court,  Borleson  coun- 
ty; C.  C.  Garbktt,  Judge. 

Indictment  for  larceny  of  an  animal.  De- 
fendant appeals. 

W.  K.  Hotnan  and  H.  G.  King,  for  appel- 
lant. AsHt.  Atty.  Gen.  Davidson,  for  the 
State. 

White,  P.  J.  Defendant  had  claimed,  on 
more  than  one  occasion,  as  the  evidence 
shows,  in  explanation  of  his  ownership  and 
possession  of  the  alleged  stolen  animal,  that 
he  had  won  her  at  a  game  with  cards.  In 
his  charge  to  the  jury  the  learned  trial  j  udge 
did  not  submit  this  as  an  issue  to  be  passed 
upon.  Defendant's  third  special  requested 
instruction  sought  to  correct  this  omission 
in  the  charge,  but  the  court  refused  to  give 
the  same;  and  for  this  error  the  judgment 
is  reversed,  and  the  cause  remanded. 


LrONS  «.  iSXATB. 
(Court  of  Appeals  of  Texas.    Nov.  S7, 188Q.) 

NXW  TbIAIi— ITBWLT-DlSOOTBBaD  BvrDBiTca. 
It  is  error  to  refuse  defendant's  motion  for 
a  new  trial,  after  oonvlcUon  for  the  theft  of  a  oow, 
where  he  shows,  by  newly-discovered  evIdenoeL 
that  since  the  beginnincc  of  the  prosecution,  and 
since  his  trial  and  conviouon,  different  persons  have 
seen  the  alleged  stolen  cow  alive,  and  In  her  aocos- 
tomed  range;  which  showing  the  state  does  not 
controvert,  as  It  might,  under  Coda  Grim.  Proc. 
Tex.  art.  781.» 

Appeal  from  district  court.  Smith  ooun^; 
F.  J.  McCJoBD,  Judge. 

J,  M.  Logan,  for  appellant.  A»»t,  Attg. 
Gen.  Davidson,  for  the  State. 

WiLLSON,  J  On  a  motion  for  new  trial, 
defendant  showed,  by  the  affidavits  of  two 
persons,  that  they  were  acquainted  with  the 

*  As  to  when  a  new  trial  will  be  granted  on  the 
ground  of  newly -discovered  evidence,  see  State  ▼. 
Woodward,  (Mo.)  8  S.  W.  Bep.  Sao,  and  note;  OU- 
mora  v.  People,  (111.)  16  N.  E.  Rqo.  758,  and  note: 
Oilmore  v.  Brest,  (Minn.)  88  N.  W  Rep.  189,  and 
note;  Wimpy  v.  OaskiU,  (Gla.)  7  S.  K.  Rep.  ua,  and 
note. 
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alleged  stolen  cow,  and  had  seen  said  cow,  In 
her  accustomed  range,  alive,  since  the  com- 
mencement of  this  prosecution;  and  one  of 
said  persons  stated  in  hia  atfidavit  tiiat  be  had 
seen  said  cow,  in  her  accustomed  range,  since 
the  trial  and  conviction  in  this  case.  This 
was  shown  to  be  newly-discovered  evidence; 
and  the  state  did  not  controvert  the  truth 
of  this  ground  of  the  motion  for  a  new  trial, 
as  might  have  been  done.  Code  Criui.  Free, 
art.  781.  Said  newly-discovered  evidence  is 
competent  and  material  to  the  issue,  and,  on 
anuUier  trial,  would  probably  produce  an- 
other result.  We  think  the  court  erred  in 
not  granting  defendant  a  new  trial  npon  this 
ground;  and,  for  this  error  alone,  the  judg- 
ment will  be  reversed,  and  the  cause  re- 
manded,—  none  of  the  other  matters  com- 
plained of  by  defendant  showing  reversible 
error. 


Shaw  t>.  State. 

(Court  df  Appeals  of  Texas.    Nov.  87, 1889.) 

gLAKmai— CmifrarAj.  Pkobbodtios — Iitbtbqctioii 

— SiVIDBNOS. 

1.  On  a  proseootlon  for  slander  by  impntlDff 
want  of  chastity  to  a  female,  where  toere  u  evi- 
dence that  the  general  reputation  for  diastity  of 
the  female  alleged  to  have  been  slandered  is  bad, 
it  Is  error,  under  Pen.  Code  Tex.  art.  646,  which 
provides  that  "the  general  reputation  for  chastity 
of  the  female  alleged  to  have  been  slandered  may 
be  inquired  into, "  to  refuse  an  Instruction  Vbat  if 
the  jai7  believed  this  evidence  they  should  acquit. 

k  Bvidence  that  defendant's  friend  bad  aald 
that  defendantand  the  female  allege«t-to  have  bean 
slandered  had  been  oamally  Intimate  and  that  de- 
fendant made  the  alleged  slanderoas  statement,  in 
corroboration  of  his  friend's  statement,  to  save 
him  from  threatened  violence,  is  inadmissible,  as 
it  haa  no  tendency  to  rebut  the  Inference  of  malice 
in  defendant,  or  that  he  made  the  imputation 
wantonly. 

Appealfrom  Kaufman  county  court;  John 
Vesey,  Judge. 

W.  H.  Allen,  for  appellant.  Aast.  Atty. 
ffen.  Davidson,  for  the  State. 

HuBT,  J.  This  is  a  conviction  for  slander. 
Quite  a  number  of  witnesses  swear  that  the 
general  reputation  for  chastity  of  Miss  Ellen 
Croodman,  the  party  charged  to  have  been 
slandered,  was  bad.  Counsel  for  appellant 
requested  the  court  to  charge  the  jury  that  if 
they  believed,  from  the  evidence,  that  her 
reputation  for  chastity  was  bad,  they  should 
acquit.  This  charge  was  refused,  and  coun- 
sel excepted,  reserving  his  bill.  The  statutes 
npon  which  this  prosecution  is  based,  (Pen. 
Code,  arts.  645,  646,)  read:  "If  any  person 
shall,  orally  or  otlierwise,  falsely  and  mali- 
ciously, •  •  •  impute  to  any  female  in 
this  state,  married  or  unmarried,  a  want  of 
chastity,  be  shall  be  deemed  guilty  of  Blander, 
and,  upon  conviction,  shall  be  fined  nut  less 
than  one  hundred  nor  more  than  one  thou- 
sand dollars,  and  the  jury  may,  in  addition 
thereto,  find  a  verdict  for  the  imprisonment 
of  the  defendant,  in  the  county  jail,  not  ex- 
ceeding one  year. "  "  In  any  prosecution  un- 
der this  ctiapter  it  shall  not  be  necessary  for 
the  state  to  show  that  such  imputation  was 


false,  but  the  defendant  may,  In  justification, 
show  the  truth  of  tlie.  imputation,  and  the 
general  reputation  for  cliaatity  of  the  female 
alleged  to  have  been  slandered  may  be  in- 
quired into."  It  is  seen  that,  while  the  state 
is  not  required  to  prove  the  imputation  false, 
still  the  accused  may  justify,  by  showing  that 
the  imputation  is  true.  Thus  far,  there  is  no 
trouble;  but  the  statute  further  provides: 
"But  the  defendant  may,  in  justification, 
show  the  truth  of  the  imputation,  and  the 
general  reputation  for  chastity  of  the  femtile 
alleged  to  have  been  slandered  may  be  in- 
quired into."  Let  us  suppose  that  the  inquiry 
is  made,  and  that  the  result  of  the  investiga- 
tion is  that  her  genersil  reputation  for  chas- 
tity is  bad,  and  that  the  jury  is  satisfied  of 
this.  What  effect  should  this  fact  (bad  rep- 
utation for  chastity)  have  upon  the  case? 
Must  the  jury  acquit?  We  think  so.  Pat- 
tei-son  V.  State,  12  Tex.  App.  458;  McMahan 
V.  State,  13  Tex.  App.  220. 

Appellant  proposed  to  prove,  by  several 
witnesses,  that  Thomas  Taylor  had  said  that 
defendant  and  Ellen  Goodman  had  been  car- 
nally intimate,  and  that  Taylor  was  t)eing 
threatened  with  violence,  and  that  appellant 
made  the  slanderous  statement  in  defense  of 
Taylor.  These  facts  were  offered  in  evi- 
dence for  the  purpose  of  rebutting  the  infer- 
ence of  malice,  or  that  the  imputation  was 
made  wantonly.  These  facts  were  rejected 
by  the  court,  and  a  bill  of  exceptions  whs  re- 
served by  appellant.  Let  us  look  back  of 
this  matter.  The  court  instructed  the  jury 
that  if  they  believed,  from  the  evidence,  that 
the  imputation  was  true,  then  to  acquit  ap- 
pellant. This  verdict  of  guilty,  in  legal  ef- 
fect, determines  this  issue  against  the  appel- 
lant. By  their  verdict,  the  jury  must  have 
found  the  imputation  false;  and,  if  false,  this 
appellant  knew  it  to  be  false.  Now,  then, 
we  have  this  state  of  case:  The  appellant,  to 
protect  his  friend  Taylor,  imputed  to  an  in- 
nocent lady  a  want  of  chastity,  knowing  her 
to  be  innocent  of  the  particular  charge  made 
by  him, — a  charge  more  fatal  than  any  other 
in  the  catalogue  of  crimes  committed  by 
woman.  This  is  done,  knowingly  and  delib- 
erately, to  protect  his  friend,  and  we  are  told 
that  there  is  no  malice  in  this,  or  that  the 
charge  was  not  wantonly  made.  Concede  the 
purpose' or  reason  for  the  slander  to  be  that 
claimed  by  appellant,  and  we  are  forced  to 
the  conclusion  that,  instead  of  refuting  the 
inference  of  malice,  they  (his  reasons)  dem- 
onstrate that  the  imputation  was  deliberately, 
maliciously,  wantonly,  and  knowingly  made; 
that  it  was  a  calmly-determined  effort  to  pro- 
tect a  friend,  by  making  an  innocent  girl  a 
victim  of  his  scheme.  Her  character  must 
be  blackened,  destroyed  forever,  not  by  her 
own  lewd  and  dissolute  acts,  but  by  the  ap- 
pellant, for  the  purpose  of  protecting  Taylor, 
who  had  been  engaged  in  proclaiming  the 
slander  evidently  put  adrift  by  the  appellant. 
The  evidence  was  properly  rejected.  We  do 
not  desire  to  be  understood  as  expressing  an 
opinion  as  to  the  truth  of  the  imputation. 
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It  mav  have  been  true.  We  have  dismissed 
the  competency  of  the  proposed  evidence  up- 
on the  assumption  that  the  imputation  was 
false;  assuming  this  from  the  verdict  of  the 
jury. 

Other  questions  presented  will  not  be  dis- 
cussed, as  they  will  not  likely  arise  on  another 
trial.  Because  the  court  refused  to  charge 
the  jury  that  if  they  should  believe  from  the 
evidence  that  the  general  reputation  of  Ellen 
Goodman  for  chastity  was  bad,  then  to  acquit 
defendant,  the  judgment  is  reversed,  and  the 
cause  remanded. 


TlEUAN  V.  Statb. 

(Court  of  Appeals  of  Texat.    Nor.  6, 1889.) 

iKDionoHT  Aim  ImroBicATioir — Tbui. — Bevbb- 

ANOB. 

An  agreement  between  three  persons,  jointly 
indicted,  that  two  of  them  should  be  tried  first, 
which  is  signed  only  by  the  one  whose  trial  is  post- 
poned, is  not  binding  on  the  other  two  so  as  to  de- 
prive them  of  titeir  right  oonf  erred  by  Code  Crim. 
Proo.  Tex.  arts.  669,  670,  to  a  severance  as  between 
themselves,  and  to  inoioste  the  order  in  wUoh 
they  wish  to  be  tried. 

Appeal  from  district  court,  Lavaca  county; 
Oeobqb  McCobhick,  Judge. 

PatUm  (£  Allen,  for  appellant.  Asst.  AUy. 
Gen.  Davidson,  for  the  State. 

White,  P.  J.  Appellant  and  Houston 
Taylor  and  Joe  Norman  were  jointly  indicted 
for  arson.  At  a  former  term  of  court  defend- 
ants were,  upon  their  own  motion,  granted 
a  severance,  and  Taylor  was  put  upon  trial, 
but,  on  account  of  the  failure  of  the  jury  to 
agree,  a  mistrial  was  had.  At  the  next  suc- 
ceeding term  Taylor  made  application,  under 
article  669,  Code  Crim.  Proc.,  for  a  continu- 
ance until  his  co-defendants,  Tieman  and 
Norman,  had  been  tried,  in  order  that  be 
might  avail  of  their  testimony,  when  he 
should  bn  put  again  upon  trial;  and  this  mo- 
tion was  grant^,  and  ttie  case  continued  as 
to  Taylor.  In  the  affidavit  of  Taylor  for  the 
continuance  it  is  recited:  "And  it  is  further 
agreed  by  all  the  defendants  in  this  case  that 
Jim  Tieman  and  Joe  Norman  be  Qrst  put 
upon  trial."  When  the  case  was  called  as 
to  Tieman  and  Norman,  they  asked  for  a 
severance,  but  the  court,  holding  that  this 
recitation  or  agreement  in  Taylor's  motion 
for  continuance,  (though  the  motion  was  only 
siftned  by  Taylor, )  and  because  all  the  defend- 
ants had  throughout  been  represented  by  the 
same  counsel,  was  binding  upon  Tieman  and 
Norman,  refused  to  grant  the  severance. 

Not  having  signed  said  agreement,  we  are 
of  opinion  that  these  parties  were  not  bound 
by  it,  and,  even  if  bound,  the  language  used 
is  not  limited  to  the  construction  that  the 
parties  intended  to  bind  themselves  that  they 
should  be  tried  together.  Nor  does  the  fact 
that  they  were  all  represented  by  the  same 
counsel,  in  our  opinion,  render  such  construc- 
tion conclusive.  Under  the  law  as  it  now  is, 
defendants,  jointly  Indicted  and  prosecuted, 
have  not  only  the  right  to  sever,  but,  by 


agreement,  they  have  the  right  to  indicate 
and  Qx  the  order  in  which  they  are  to  be 
tried.  CodeCrim.Proc.  arts.  669,  670.  Sucii 
severance  is  matter  of  right.  Willey's  Case, 
22  Tex.  App.  408,  3  S.  W.  Rep.  570.  Tlie 
Judgment  is  reversed,  and  cause  remanded. 


FOBT  WOKTH    &    Dknteb  C.   B.    Co.  «. 
Thoxfson. 
(Supreme  Court  of  Texas.    June  8S,  1889.) 
tsTOJOKS  TO  Employes — Bvidbvcx. 

1.  In  an  action  by  an  engineer  against  s  nil- 
road  company  forpersonal  injuries  reoelTed  b^tbe 
derailment  of  his  engine,  the  complaint  ctiwged 
that  the  derailment  was  caused  by  tlie  failore  of 
defendant  to  keep  the  track  In  proper  repair,  and 
by  neglecting  to  properly  inspect  and  guanl  it; 
that  at  the  point  where  the  accident  occurred  Uia 
ties  were  old  and  rotten,  and  the  rails  insufBdent- 
ly  fastened,  so  that  they  spread.  Held,  that  eri- 
denoe  as  to  whether  a  low  joint  was  calculated  to 
cause  derailment  of  the  engine  was  admissible  on- 
der  the  allegations. 

2.  It  was  reveisible  error  to  permit  plaintiff  to 
ask  his  own  witness  if  he  did  not  observe  a  low 
joint  where  the  accident  occurred,  and  if  he  did 
not  oali  the  road-master's  attention  to  it  st  the 
time  of  the  accident  as  the  cause  of  the  derail- 
ment, and  make  a  certain  remark  to  him,  though 
the  road-master  liad  testified,  on  oross-examins- 
tton,  that  he  did  not  remember  tliat  the  wltoeu 
(»lled  his  attention  to  the  joint,  or  what  was  said, 
as  the  question  was  leading,  and  no  proper  predi- 
cate was  laid  for  impeaching  the  road-master. 
Hbnbt,  J.,  dissenting. 

8.  The  evidence  of  a  witness  who  was  a  fire- 
man on  the  engine  at  the  time  of  the  accident,  and 
who  helpe(LXo  construct  the  road,  was  admissilris 
to  show  tb« liability  of  the  track  to  "get  out  of 
line"  at  that  point  by  reason  of  rain. 

4.  Tike  opinion  of  a  brakeman  who  had  been  do- 
ing such  work  10  years  was  admissible  to  show 
tlie  cause  of  derailment,  it  appealing  that  he  wai 
on  the  train  and  investigated  the  aosident  at  tba 
time  it  occurred. 

6.  It  is  not  error  to  permit  an  expert  to  state 
his  oonclnstons  from  facts  which  are  undisputed. 

Appeal  from  district  court,  Tarrant  county. 
J.  if.  O'Neill,  for  appeUant.    BaU  ift  Me- 
Cart,  for  appellee. 

HsNBT,  J.  Appellee  brought  this  suit  to 
recover  damages  for  personal  injuries  re- 
ceived by  him  while  employed  as  an  engineer 
by  the  defendant.  Plaintiff's  petition  charges 
tliat  while  he  was  engaged  in  running  an  en- 
gine on  defendant's  i-ailroad  it  ran  ot(  the 
track,  falling  on  top  of  him,  and  inflicting 
the  injuries  of  which  he  complains.  Ue 
charges  that  the  derailment  was  caused  by 
defendant's  failing  to  keep  its  track,  at  the 
place  where  it  occurred,  in  proper  repair,  and 
failing  to  cause  the  same  to  be  properly 
guarded  and  inspected,  and  by  permitting  its 
road-bed  at  said  place  to  become  and  remain 
out  of  repair;  that  the  ties  upon  which  the 
rails  rested  were  old,  rotten,  and  worthless; 
that  the  rails  were  insufficiently  and  improp- 
erly laid  and  fastened,  so  that  they  spread 
when  the  engine  ran  on  them;  and  that  de- 
fendant had  failed  to  have  its  track  inspected. 
Defendant  insists  that  its  track  was  in  good 
condition,  and  that  plaintiff's  injuries  were 
caused  by  his  own  unskiUfalness  in  running 
the  engine  backwards  at  an  unusual  and  dan- 
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geroas  rate  of  speed.  Judgment  was  ren- 
dered  in  favor  of  plaintiff,  upon  the  verdict 
of  a  jury,  for  $10,000,  and  the  case  ia  before 
hb  upon  assignmentB  of  error  relating  ex- 
clusively to  rulingB  made  during  the  progress 
of  the  trial  upon  the  admission  of  evidence. 

Plaintiff  asked  one  of  bis  witnesses  the 
qnestion,  "What  did  you  say  about  the  track 
spreading?"  to  which  he  answered,  "I  say  I 
thought  that  was  what  caused  the  wreck." 
In  reply  to  another  question,  the  same  wit- 
ness answered  that  be  thought  the  derail- 
ment was  caused  by  a  low  joint.  The  de- 
fendant objected  to  the  answers,  on  the 
ground  that  they  were  conclusions  of  the 
witness.  It  is  insisted  that,  there  being  two 
theories  as  to  the  cause  of  the  derailment, — 
one  on  the  part  of  the  plaintiff,  that  it  was 
caused  by  a  defective  track,  and  the  other  on 
the  part  of  the  defendant,  that  it  was  oc- 
casioned by  plaintiff's  running  the  engine 
backward  at  too  high  a  rate  of  speed, — these 
expressions  of  opinion  by  the  witness  were 
invasions  of  the  province  of  the  jury.  The 
evidence  was  admitted  on  the  ground  that 
the  witness  had  qualified  himself  to  testify 
as  an  expert.  This  witness  was  a  brakeman 
on  the  train  at  the  time  of  the  accident,  and 
testified  that  he  had  been  doing  such  work 
tor  about  10  years,  and  bud  investigated  this 
derailment  at  the  time,  and  the  causes  of  oth- 
ers. The  witness  also  stated  the  facts  con- 
nected with  the  accident  in  controversy,  and 
those  upon  which  his  conclusion  were  predi- 
cated. The  rule,  as  stated  in  Lawaon,  on  Ex- 
pert Evidence,  is  thai  eveiy  employment 
which  has  a  particular  class  devoted  to  its 
pursuit  is  an  art  or  trade,  and  jwrsons  In- 
structed therein,  by  study  or  experience,  may 
give  their  opinion.  We  think  the  business 
of  railroading  comes  sufficiently  within  the 
rule  to  make  opinions  of  those  who  are  en- 
gaged In  it  admissible,  and  we  do  not  think 
that  such  evidence  as  was  given  in  this  case 
could  have  had  any  tendency  to  prevent  a  fair 
trial,  or  mislead  the  jury. 

Plaintiff  asked  the  same  witness  the  fol- 
lowing question:  "If  the  engine  had  been 
running  at  a  speed  of  twenty-live  or  thirty 
miles  an  hour,  would  it  have  been  possible 
for  the  other  cars  to  have  remained  on  the 
tracky"  Defendant  objected  to  the  question, 
on  the  ground  that  it  sought  a  conclusion  of 
tbe  witness  upon  a  state  of  facts  not  in  evi- 
dence. Defendant's  counsel  having  stated  to 
tbe  court  that  be  intended  to  offer  evidence 
that  just  previous  tothe  occurrence  of  the  ao- 
cident  the  train  was  being  run  at  that  rate  of 
speed,  the  court  overruled  the  objection.  It 
is  insisted  that  it  appeared  from  the  evidence, 
sabseqnently  introduced,  that  there  were 
many  foots  which,  had  they  been  submitted 
to  tbe  witness,  would  have  modified  his  con- 
elusion,  or  led  to  a  different  one.  Wharton, 
in  bis  Law  of  Evidence,  says:  "The  better 
«pinion  is  that  an  expert  cannot  be  asked  his 
opinion  as  to  tbe  evidence  in  the  case  as  ren- 
dered, not  only  because  it  puts  the  expert  in 
the  place  of  the  jury,  in  determining  as  to  the 


credibility  of  the  facts  in  evidence,  but  be- 
cause the  relief  thus  afforded  is  in  many  trials 
only  illusory,  experts  being  often  in  conflict, 
and  the  duty  devolving  on  court  and  jury  of 
supervising  such  conclusions  of  experts  be- 
ing one  which  can  be  rarely  escaped.  When, 
however,  certain  facts  are  undisputed,  the 
opinion  of  an  expert  can  be  asked  as  to  the 
conclusions  to  be  drawn  from  them."  Sec- 
tion 452. 

Another  witness  for  plaintiff  was  asked  by 
bim  to  stato  "how  the  road  was  constructed 
at  the  place  of  the  accident,  with  regard  to 
the  track  getting  out  of  condition  after  a 
rain,  and  over  the  low  ground  and  all;" 
to  which  defendant  objected,  because  plain- 
tiff  had  not  in  bis  pleadings  charged  the  im- 
proper construction  of  the  road,  and,  as  the 
evidence  showed  three  years  had  elapsed  be- 
tween the  time  the  road  was  constructed  and 
the  occurrence  of  the  accident,  the  evidence 
could  not  support  the  charge  of  negligence  in 
not  keeping  the  track  in  repair. "  The  court 
overruled  the  objection,  and  the  witness  tes- 
tified  as  follows:  "In  that  place,  there  in  the 
valley,  always  aftora  rain  that  track  would 
get  out  of  line.  The  boss  would  stop  us  near- 
ly every  rain,  to  throw  the  track  In  line 
through  the  valley  over  that  bridge."  This 
witness  WHS  a  fireman  on  defendant's  engine 
at  the  time  of  tbe  accident,  and  had  also 
helped  to  construct  the  road  at  that  point 
three  years  before.  We  think,  under  ths 
circumstances,  his  answer  was  admissible. 

Plaintiff  asked  a  witness  the  following 
question:  "State  whether  or  not  the  section- 
men  had  been  removed  from  that  part  of  tbe 
road  down  to  another  part."  The  defendant 
objected  to  the  question,  because  leading. 
The  court  overruled  the  objection,  and  the 
witness  answered:  "Well,  thesectionmen,  as 
far  as  I  know,  had  been  taken  from  that  sec- 
tion to  one  south  of  it  to  repair  damages  to 
the  track  caused  by  washouts.  There  might 
have  been  other  sectionmen  right  on  tbe  sec- 
tion, but  1  don't  know  of  it."  Tbe  only  as- 
pect of  the  question  affecting  the  Issues  on 
trial  was  thai  with  reference  to  the  removal 
of  the  hands  from  the  portion  of  the  road 
where  the  accident  occurred.  For  the  pur- 
poses of  this  cause  It  was  immatorial  where 
they  were  removed  to.  In  its  connection 
with  this  case,  we  do  not  think  tbe  objection 
well  taken,  nor  do  we  think  that  either  the 
question  or  answer  ought  to  have  been  ex- 
duded. 

Williams,  a  witness  for  plaintiff,  was  asked 
the  question:  "Stato  whether  or  not  a  low 
joint  was  calculated  to  cause  a  derailment  of 
the  engine;"  to  wbicb  defendant  objected,  be- 
cause plaintiff's  petition  charged  the  derail- 
ment to  a  different  cause.  The  court  over- 
ruled the  objection,  and  the  witness  answered 
as  follows:  "I  could  not  say  that  it  would 
necessarily  follow  that  it  would."  We  think 
the  allegations  in  tbe  pleadings  are  broad 
enough  to  admit  the  evidence,  and,  if  they 
were  not,  the  answer  was  not  of  a  character 
to  prejudice  defendant. 
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This  same  witness  was  asked  by  plaintiff 
the  following  question:   "I  will  ask  you  if 

iron  called  Goodenough's  attention  to  the  low 
oint,  telling  liira  that,  in  your  opinion,  that 
was  the  cause  of  the  derailment,  and  whether 
you  stated  to  him  that  <  You  and  I  are  old 
enough  railroad  men  to  see  plainly  that  whs 
what  had  derailed  us,'  or  words  to  that  ef- 
fect" Goodenough  was  a  witness  for  de- 
fendant, and  on  his  cross-examination  by 
piaintifT  had  testified  that  he  did  not  "state 
to  Mr.  Williams  that  the  low  joint  caused  the 
derailment,  and  did  not  remember  that  Will- 
iams called  his  attention  to  said  joint,  nor 
what  was  said  between  Mr.  Williams  and 
himself  at  the  time. "  The  defendant  objected 
to  the  question  to  Williams,  both  because  it 
was  lei^ing,  and  because  the  testimony  was 
inadmissible  for  the  purpose  of  impeachment. 
The  court  overruled  the  objection,  and  the 
witness  answered:  "My  remark  to  Good- 
enough  was  that  he  and  I  were  old  enough 
railroad  men  not  to  search  any  further  for 
the  cause  of  the  accident. "  The  witness  was 
then  asked  by  plaintiff  the  further  question: 
"What  did  you  mean  when  you  said  to  Good- 
enough,  '  We  are  good  enough  railroad  men 
to  know  what  caused  this  derailment!"  " 
The  answer  was:  "I  meant  that  I  thought  in 
my  own  mind  that  the  cause  of  the  accident 
had  been  discovered."  This  witness  further 
testifled:  "Of  course,  I  was  not  positive  what 
threw  the  engine  from  the  track,  but  I  de- 
cided in  my  own  mind  that  was  the  cause  of 
it.  I  could  not  see  anything  else  that  could 
do  it."  "Goodenough,  defendant's  'road- 
master,  was  with  me  there  at  the  time,  and 
he  and  I  both  observed  the  same  joint  at  the 
same  time."  We  think  it  is  too  clear  for 
controversy  that  the  evidence  objected  to  was 
inadmissible  in  any  point  of  view,  and  it 
ought  to  have  been  excluded  when  objected 
to.  It  was  not  admissible  for  the  purpose  of 
contradicting  Goodenough,  because  no  proper 
predicate  was  laid.  The  evidence  seems  to 
have  been  admitted  on  the  theory  that  a 
predicate  was  laid  for  it  in  the  examination  of 
Goodenough .  But  to  so  hold  woald  be  an  en* 
tire  misapplication  of  the  rule,  unless  it  bad 
been  Goodenough's  declaration,  and  not  that 
of  the  witness,  that  was  in  issue.  We  see 
nothing  in  the  matter  but  the  statement  of  a 
witness  of  what  he  thought  and  said  on  an- 
other occasion,  made  in  reply  to  a  leading 
question  asked  by  the  party  producing  him, 
over  the  objection  of  the  opposite  party.  We 
all  concur  in  the  opinion  that  the  evidence 
ought  to  have  been  excluded.  A  majority  of 
the  court  is  of  the  opinion  that  the  improp- 
erly admitted  evidence  was  material,  and  that 
the  cause  must  be  reversed  for  the  error  com- 
mitted in  allowing  it.  As  the  witness  dur- 
ing tlie  trial  testified  to  the  same  facts,  inde- 
pendently of  his  improper  statements  of  what 
he  thought  and  said  on  the  first  occasion,  I 
do  not  think  the  objectionable  evidence  was 
material,  or  of  a  character  to  influence  the 
verdict,  and  do  not  concur  in  the  conclusion 
of  the  majority  of  the  court  as  to  the  disposi- 


tion of  the  cause.    The  judgmentia  reversed, 
and  the  cause  remanded. 

Motion  for  rehearing  overruled,  December  20, 
1889.  o  — ,  -, 


PULLHAir  Palaob  Ca.b  Go.  «.  Matthkws. 

(Supreme  Court  of  Texas.  Nov.  1, 1889.) 
SLaspiKo-CAJt  CoMP^Niss— Lobs  or  Fookbt-Book. 
A  pasee&Ker  on  defendant's  aleeplng-oar, 
being  told  he  would  have  to  change  cars  on  accoant 
of  a  wreck,  started  forward  with  all  the  other  pas- 
sengers,  but,  upon  missine  his  pocket-book,  re- 
turned to  his  berUi,  where  be  had  left  it.  No  one 
was  in  the  car  after  the  passenger  left,  except  the 
conductor,  porter,  and  a  train  bralcnman  who 
passed  through  without  stopping.  The  conductor, 
porter,  and  passengers  were  searched,  but  the 
pocket-book  could  not  be  found.  Held,  that  a  ver 
diot  against  the  sleeping-car  company  would  not 
be  disturbed. 

Appeal  from  district  court,  Morris  county; 
JOBM  L.  Sreppabd.  Judge. 

This  was  an  action  by  J.  H.  Matthews 
against  the  Pullman  Palace  Car  Company,  for 
the  recovery  of  money  lost  in  defendant's 
car.  Judgment  for  plaintiCt,  and  defendant 
appeals. 

Todd  <ft  Jffudgiru,  for  appellant.  Moore  d 
Hart,  for  appellee. 

Hekst,  J.  This  cause  originated  in  a 
justice's  court.  Plaintiff  testifled  tliat,  being 
a  passenger  on  a  Pullman  sleeping-car,  be 
was  aws^ened  by  the  conductor,  about  5 
o'clock  iu  the  morning,  and  informed  that  on 
account  of  a  wreck  ahead  he  would  have  to 
change  cars;  that,  tiaving  partially  dressed 
himself,  he  left  his  pocket-book,  containing 
9165,  lying  upon  the  bedding  of  his  berth, 
and  went  to  the  wash-room,  from  where, 
having  flnished  dressing,  he  went  out  of  the 
car,  and  forward  to  the  wrecked  train,  some 
60  and  70  yards  distant;  that  immediately  on 
arriving  there  he  missed  liis  pocket-book,  and 
went  back  to  recover  it.  He  found  the  con- 
ductor and  porter  in  the  smoking-room,  and 
informed  them  of  hii  loss.  They  immediate- 
ly made  search  for  tiie  missing  pocket-book, 
without  flnding  it.  There,  were  four  other 
passengers  in  the  car,  who  all  returned  to  it 
soon  after  plaintiff  did,  and  all  of  whom,  with 
the  conductor  and  porter,  were  searobed  with- 
out finding  the  money.  When  plaintiff  paid 
his  fftre,  he  was  banded  a  check  upon  which 
were  printed  the  words:  "Baggage,  wearing 
apparel,  money,  jewelry,  and  other  valoablea 
taken  Into  the  car  wlU  be  entirely  at  owner's 
risk,  and  employes  of  the  company  are  forbid- 
den to  take  charge  of  the  same."  Plaintiff 
further  testified  that  when  he  went  to  the 
wash-room  he  found  the  four  other  paasea- 
gers  there,  all  of  whom  passed  out  of  the  car 
from  the  washing-room  without  going  back 
to  or  by  the  berth  on  which  he  left  his  pocket- 
book,  and  that  they  did  not  return  to  the  car 
until  after  he  did.  Hetestifled  that  the  place 
was  in  the  woods,  and  he  was  not  absent  from 
the  car  more  than  three  or  four  minutes;  and 
that  when  he  left  the  car  no  one  remained  in 
it,  except  the  conductor  and  the  porter,  who 
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was  a  coloied  boy.  Defendant  proved  by  the 
conductor  of  the  train  that  it  was  engaged  in 
the  bufliaess  of  manufacturing  sleeping-cars, 
and  hiring  them  to  the  railroads,  reserving 
the  right  to  collect  fares  for  the  use  of  berths, 
and  that  defendant  only  charges  for  the  use 
of  its  berths;  that  each  Pullman  car  has  its 
own  conductor  and  porter;  that  witness  (the 
conductor)  sat,  during  the  plaintiff's  entire 
absence,  in  the  smoking-car  department,  in 
a  position  that  commanded  the  rear  door  of 
the  car,  so  that  no  one  could  enter  or  go  out 
there  without  his  seeing  it;  and  that  no  one 
came  to  that  door  daring  the  plaintiff's  ab- 
sence except  the  train  brakeman,  who  was 
employed  by  the  railroad  company,  and  not 
by  the  Pullman  Company;  that  the  brakemen 
and  other  trainmen  are,  by  the  rules  of  the 
Pullman  Company,  permitted  to  have  ingress 
and  egress  to  and  from  the  Pullman  cars; 
that  this  brakeman  passed  through  the  car, 
and  out  onto  its  rear  platform,  to  take  in  the 
train  signals  during  plaintiffs  absence  from 
the  car;  that  no  one  else  was  in  the  car  in  the 
mean  time,  except  witness  and  the  porter; 
that  witness  did  not  take  plaintiff's  pocket- 
book,  and  did  nut  know  what  became  of  it. 
The  porter  testified,  for  defendant,  that  he 
was  in  the  forward  end  of  the  car  while  plain- 
tiff was  absent,  and  tliat  no  one  could  enter 
that  end  of  the  car  without  his  seeing  it; 
that  no  one  entered  that  end  during  plaintiff's 
al>senoe,  except  the  train  brakeman,  who 
went  through  to  take  in  the  signals.  He  tes- 
tified that  he  did  not  take  the  pocket-book, 
and  did  not  know  what  became  of  it.  This 
witness  testified  that  the  train  brakeman,  as 
he  passed  tlirough  the  car,  did  nut  stop. 
FlaintifT,  in  rebuttal,  testified  that  when  he 
returned  to  the  car  the  conductor  and  porter 
were  both  in  the  smoking-room.  One  of  the 
passengers  testified  that  he  followed  plaintiff 
on  his  return  to  the  car,  and  that  they  found 
both  the  porter  and  conductor  in  the  smok- 
ing-room. Plaintiff  recovered,  and  the  de- 
fendant appeals,  and  assigns  errors  as  fol- 
lows: Firit,  because  there  was  no  evidence 
that  defendant  was  negligent;  teeond,  be- 
cause defendant  was  not  a  common  carrier, 
and  is  not  responsible  for  loss  of  property 
taken  into  its  cars  by  passengers,  unless  snch 
loss  occors  through  its  negligence;  third, 
because  plaintiff's  own  negligence  was  the 
proximate  cause  of,  and  contributed  to,  his 


In  (he  ease  of  Car  Co.  t.  Pollock,  69  Tex. 
120,  6  S.  W.  Rep.  814.  the  following  lan- 
guage of  the  supreme  court  of  Masaaobusetts, 
osed  in  deciding  the  case  of  Lewis  v.  Car  Co., 
28  Amer.  &  Eng.  R.  Cas.  ISO.  is  quoted  with 
approbation:  "MV^hile  it  [the  sleeping-car 
company]  Is  not  liable  as  a  common  carrier 
or  as  an  innbolder,  yet  it  is  its  clear  duty  to 
use  reasonab'.e  care  to  guard  the  passengers 
from  theft;  and  if,  through  want  of  such 
care,  the  personal  eifects  of  a  passenger,  such 
as  he  might  reasonably  carry  with  bim,  are 
stolen,  the  company  is  liable  therefor."  We 
think  this  doctrine  is  as  applicable  to  the  case 


now  before  us  as  it  was  in  the  cases  in  which 
it  was  asserted.  The  evidence  suggests  ei- 
ther that  the  plaintiff  did  not  lose  any  money 
or  that  the  servants  of  the  defendant,  or  one 
of  them,  found  and  appropriated  it.  The 
district  court  found  the  issue  in  favor  of  the 
plaintiff,  and  the  judgment  is  sufficiently  sus- 
tained by  the  evidence  to  make  it  our  duty  to 
affirm  it,  following  the  rule  always  enforced 
in  such  cases.  The  position  in  which  plain- 
tiff left  his  money  was  unquestionably  an  act 
of  negligence  on  his  part;  and,  if  the  evi- 
dence did  not  so  conclusively  exclude  the  idea 
of  its  having  been  taken  by  anylxxly  except 
theservants  of  defendant,  who  were  in  charge 
of  the  car,  he  ought  not  to  have  had  a  recov- 
ery, because  of  his  own  negligence.  The 
fact,  however,  that  plaintiff's  negligence  fur- 
nislied  the  temptation  and  opportunity  to  de- 
fendant's servants  to  take  the  money  did  not 
release  it  from  its  obligation  to  protect  him 
against  them.    The  judgment  is  affirmed. 


Wabmeb  «.  Cbosby. 
(Supreme  Court  of  Texas.    Deo.  8, 1889.) 

TSANBTSB  OP  CaCBBS— JCKT  FBS. 

Re7.  Bt  Tex.  art  8066,  which  provides  for 
the  paymentof  five  dollars  in  the  district  and  three 
doUarg  in  the  county  court  when  a  jury  is  demand- 
ed, does  not  require  a  defendant  wno  pays  the  jury 
fee  of  three  dollars  in  the  county  court  to  pay  an  ad- 
ditional fee  when  the  case  is  removed  to  the  dis- 
trict court,  heoause  the  county  judge  is  related  to 
one  of  the  parties. 

Commissioners'  decision.  Appeal  from  dis- 
trict court,  Upshur  county;  Howabd  T£m- 
PLBTOK,  Special  Judge. 

This  was  an  action  by  B.  F.  Crosby,  the 
appellee,  against  Charles  Warner,  appellant, 
originally  brought  in  the  county  court  of  Up- 
shur, but  removed  to  the  district  court  on  ac- 
count of  the  kinship  existing  between  the 
county  judge  and  one  of  the  parties.  The 
defendant,  who  had  paid  the  jury  fee  in  the 
county  court,  was  denied  a  jury  In  the  dis- 
trict court,  Mid  appeals. 

Moora  A  Hart  and  Geo.  D.  Hart,  for  ap- 
pelhinta.    Petit  dk  Croaby,  for  appellee. 

HoBBT,  J.  This  suit  originated  in  the 
county  court  of  Upshur  county,  and  was  in- 
stituted by  the  appellee,  B.  F.  Crosby,  against 
Charles  Warner,  the  appellant,  to  recover  the 
sum  of  0250,  etc.,  upon  the  allegations  set 
forth  in  the  petition,  which  are  not  necessary 
to  be  stated  here,  in  order  that  the  questions 
Involved  upon  thisappeal  may  be  understood. 
The  relationship  of  Uie  county  judge  to  one 
of  the  parties  resulted  in  a  transfer  of  the 
cause,  at  the  November  term,  1888,  of  the 
county  court,  to  the  district  court  of  the 
county.  It  further  appears  that  on  July  2, 
1888,  the  second  day  of  the  term  of  the  dis- 
trict court,  the  case  was  tried  by  the  judge, 
who  rendered  judgment  for  the  plaintiff  (ap- 
pellee) for  tlie  amount  sued  for,  from  which 
this  appeal  is  prosecuted  upon  assignments 
of  error,  as  follows:  "First.  The  court  erred 
in  denying  the  defendant  (appellant)  the  right 
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of  trial  by  jury,  for  the  reasons  set  forth  in 
bill  of  exceptions  No.  1."  The  bill  of  excep- 
tions referred  to  recites  that  the  case  was 
called  for  trial  on  the  second  day  of  the 
term.  The  plaintiff  announced  ready,  and 
the  appellant  moved  the  court  to  place  the 
same  upon  the  jury  trial  docket,  and  that  the 
cause  be  tried  by  a  jury;  it  being  an  admitted 
fact  that  the  defendant,  prior  to  the  transfer 
of  the  case  from  the  county  to  the  district 
court,  and  at  the  proper  time  prescribed  by 
lav,  applied  for  and  paid  the  jury  fee  in  the 
county  court,  which  entitled  him  to  a  trial  by 
jury,  to  which  the  plaintiff  objected,  "be- 
cause no  jury  had  been  demanded  on  the  first 
day  of  the  term  of  the  district  court,  when 
the  docket  was  called  for  jury  and  other  or- 
ders, and  the  attention  of  the  court  was  not 
called  to  the  fact  that  said  jury  fee  had  not 
been  paid  in  the  county  court  until  the  cause 
was  called  for  trial,  and  no  additional  sum 
was  tendered  by  the  defendant,  and  the  jury 
for  the  week  had  been,  on  the  first  day  of  the 
term,  discharged  until  appearance  day,  and 
because  the  demand  and  payment  of  the  jury 
fee  in  the  county  court  did  not  entitle  de- 
fendant to  a  jury  in  this  court."  These  ob- 
jections were  sustained,  and  the  court  refused 
to  place  the  cause  on  the  jury  docket.  The 
second  error  assigned  is  that,  "the  cause  hav- 
ing been  properly  brought  in  the  county 
court  of  Upshur  county,  and  the  defendant, 
while  it  was  legally  pending  in  said  court, 
having  demanded  and  secured  his  right  to  a 
jury  trial,  by  a  full  compliance  with  the  law 
giving  him  that  right,  no  subsequent  transfer 
of  said  cause  to  the  district  court,  upon  legal 
grounds,  could  deprive  him  of  said  right,  and 
the  district  court  erred  in  refusing  the  de- 
fendant the  right  of  trial  by  jury."  Such  is 
a  statement  of  the  case,  as  presented  to  the 
record  before  us. 

We  are  of  opinion  that  the  assignments  of 
error  are  well  taken.  The  demand  for  a  j  ury, 
and  the  payment  of  the  fee  in  the  county 
court  at  the  proper  time,  and  in  the  sum  pre- 
scribed by  law,  we  think,  entitled  the  party 
making  such  demand  and  payment  to  a  jury; 
and  this  right  we  do  not  think  was  impaired 
by  the  fact  that  a  transfer  of  the  cause  was 
subsequently  necessitated  by  reason  of  the 
disqualification  of  the  county  judge.  The 
payment  of  two  distinct  jury  fees  is  expressly 
recognized  by  article  S066  of  the  Revised 
Statutes, — one  of  five  dollars,  when  the  de- 
mand is  made  in  the  district  court,  and  one 
of  three  dollars,  when  made  in  the  county 
court.  No  contingency  Is  provided  for  by 
law  which  permits  the  payment  in  the  dis- 
trict court  of  any  sum  less  than  five  dollars 
as  a  jury  fee.  Hence  the  deposit  of  the  sum 
of  two  dollars  by  appellant  in  that  court,  in 
addition  to  the  three  dollars  paid  in  the  roun- 
ty  court,  which,  it  is  claimed  by  appellee, 
should  have  been  done,  would  not  have  au- 
thorized the  placing  of  the  cause  on  the  jury 
docket,  because,  if  any  jury  fee  is  deposited 
in  the  district  court,  it  is  required  to  be  no 
less  a  sum  than  five  dollars.    The  appellant's 


right  to  a  trial  by  jury  vested  at  the  time  of 
.the  payment  of  the  fee  of  three  dollars  in  the 
county  court;  and,  unless  this  right  was  de- 
feated by  a  transfer  of  the  cause,  under  oper- 
ation of  law,  to  the  district  court,  it  followed 
the  case  to  the  latter  tribunal.  If  the  effect 
of  the  transfer  was  to  destroy  this  right,  tbeo 
it  follows  that  he  would  be  required  to  pay  a 
second  fee  for  a  jury  in  the  district  court, 
which  we  do  not  think  is  contemplated  by  the 
statute.  We  are  of  opinion  that  the  appel- 
lant was  entitled  to  have  his  cause  tried  by  a 
jury  in  the  district  court;  and,  because  he 
was  denied  this  right,  we  think  the  judgment 
should  be  reversed,  and  the  cause  remanded. 

Statton,  C.  J.  Report  of  the  commission 
of  appeals  examined,  their  opinion  adopted, 
and  the  judgment  is  reversed,  and  cause  re- 
manded. 


WiLUAMS  et  al.  9.  ElXINOSWORTH. 
(Supreme  Court  of  Texas.    Deo.  17, 1889.) 

Mahbibd  Womkn  —  Deis  —  CsBTirioATB  ov  Ao- 
Kirowi.n>aiiE!iT. 
Under  Rev.  St.  Tex.  art.  4818,  reqnirins  the 
certificate  of  acknowledgment  to  a  married  wo- 
man's deed  to  recite  that  she  wag  privily  exam- 
ined apart  from  ber  husband,  that  the  deed  wu 
explained  to  ber,  and  that  she  declared  that  she 
had  willingly  signed  it,  and  did  not  wish  to  retract 
it,  a  certificate  which  merely  recites  that "  the  gran- 
tors appeared  before  me  in  person,  and  acknowl- 
edged that  they  signed,  sealed,  ana  delivered  ttie 
toM  instrument  as  their  free  and  voluntary  act, 
for  the  nae  and  purposes  therein  set  f orUi,  Includ- 
ing the  release  and  waiver  of  the  rights  of  home- 
stead, "Is  defective,  and,  in  the  absence  of  evi- 
dence that  the  wife  was  examined  sooordin?  to  the 
statnte,  the  heirs  of  the  wife  are  not  estopped  to 
deny  title  in  one  who  holds  by  purchase  of  the 
grantee. 

Commissioners'  decision.  Appeal  from  dis- 
trict court,  Tarrant  county ;  R.  E.  Beckhaji, 
Judge. 

This  was  an  action  brought  by  M.  Ellings- 
worth  against  Eliza  Williams  and  her  daugh- 
ters, Annie  and  Minnie  Williams,  heirs  at  law 
of  Sarah  Sandford,  to  establish  title  in  him- 
self to  certain  lands  conveyed  to  blm  by  Abra- 
ham Sandford  and  wife,  Sarah  Sandford. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal. 

W.  R.  MoLaury,  for  appellants.  Olivtr 
8.  Kennedy,  for  appellee. 

Hobby,  J.  The  appellee,  M.  EUingsworth, 
on  the  28th  of  December,  1887,  sued  the  ap- 
pellant Eliza  Williams,  and  her  minor  daugh- 
ters, Annie  and  Minnie  Williams,  who  are 
the  heirs  at  law  of  Mrs.  Sarah  Sandford,  for 
the  purpose  of  establishing  title  in  himself  to 
the  land  described  in  the  petition  as  "Lot  No. 
5. "  containing  465  acres  of  the  Hays  Coving- 
ton survey.  He  sought  to  correct  and  vali- 
date a  deed  executed  by  Abraham  Sandford. 
and  his  wife,  Sarah,  in  March,  1880,  convey- 
ing her  separate  property,  and  the  certificate 
of  acknowledgment  to  which  was  defective, 
under  the  statute  of  this  state  regulating 
such  certificates  to  the  conveyances  of  sep- 
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arate  property  of  married  women.  Appellee 
hIso  contends  that,  if  said  deed  was  void,  it 
was  corrected  by  a  valid  conveyance,  subse- 
quently executed  in  November,  1885,  by  said 
Sarali  Sandford,  who  was  tben  a  widow,  and 
under  whom  appellee  claims.  The  defense 
made  by  the  heirs,  the  appellants,  is  that  the 
first  deed  was  void  by  reason  of  the  fact  that 
(he  certificate  of  acknowledgment  thereto 
failed  to  state  that  Mrs.  Sandford  (who  was 
a  married  woman)  had  been  examined,  priv- 
ily  and  apart  from  her  husband,  and  further 
failed  to  set  forth  that  the  contents  of  the  in- 
strument were  explained  to  her  by  the  offi- 
cer, and  that  it  did  not  disclose  that  she 
wished  not  to  retract  i  t.  The  appellants,  also, 
deny  that  the  deed  of  November,  1885,  exe- 
cuted when  Mrs.  Sandford  was  a  widow,  em- 
braced, or  was  intended  to  embrace,  the  land 
described  in  plaintiffs  petition.  The  case, 
presenting  these  issues,  was  tried  by  the 
court  without  a  jury.  Judgment  was  ren- 
dered for  the  appellee,  and  it  is  now  before 
ns  for  review. 

The  material  questions  presented  on  this  ap- 
peal, we  think,  are  whether,  under  all  the  facts 
of  the  case,  the  deed  of  March,  1880,  signed 
and  acknowledged  by  Mrs.  Sandford,  con- 
veyed the  land  to  M.  H.  Presley,  appellee's 
alleged  vendor,  it  being  her  separate  prop- 
erty, she  being  then  a  married  woman,  and 
the  certiflcate  of  acknowledgment  being  fa- 
tally defective,  as  before  indicated.  If  this 
be  answered  in  the  negative,  the  next  ques- 
tion presented  is,  did  the  deed  of  November, 
1886,  which  was  executed  by  Mrs.  Sandford 
when  a  widow,' and  which,  it  is  claimed  by 
tbe  appellee,  was  executed  for  the  purpose  of 
correcting  the  defective  instrument  of  March, 
1880,  convey  the  lot  5,  containing  46b  acres, 
tbe  subject-matter  of  this  suit?  That  relief 
will  be  afforded  in  a  proper  case,  where  a  cer- ' 
Uflcate  of  acknowledgment  to  the  conveyance 
by  a  married  woman  of  her  separate  estate  is 
defective,  and  the  facts  authorize  the  officer  to 
make  a  complete  and  perfect  certiflcate,  un- 
der the  statute,  is  well  settled  in  this  state. 
In  the  well-considered  case  of  Johnson  v. 
Taylor,  60  Tex.  865,  discussing  this  question, 
it  was  said  that  "equities  of  persons,  claim- 
ing ander  instruments  executed  by  married 
women,  but  not  properly  acknowledged  and 
certified,  have  been  recognized  and  pro- 
tected," citing  Dalton  v.  Bust,  22  Tex.  133, 
and  Womack  v.  Womack,  8  Tex.  397.  In 
ibe  case  quoted  from  it  was  held  that,  "  while 
it  is  true  that  the  statute  must  be  complied 
with  in  order  to  pass  title  to  a  married  wo- 
man's separate  estate,  it  does  not  follow  nec- 
essarily that  an  instrument  willingly  exe- 
-cuted  by  her,  and  actually  acknowledged  as 
required  by  law,  before  a  proper  officer,  is 
absolutely  void,  simply  because  the  officer  has 
failed  to  make  the  proper  certificate  which 
the  facts  authorized."  Under  the  operation 
of  this  doctrine,  there  might  have  been  a  re- 
covery by  appellee,  based  upon  the  deed  of 
1880.  executed  by  Mrs.  Sandford,  although 
the  certificate  was,  as  we  have  seen,  defect- 


ive, had  the  evidence  established  satisfac- 
torily the  facta  tliat  she  had  made  the  decla- 
rations prescribed  by  tbe  statute,  and  tbe 
offlciHl  duties  required  of  the  notary  in  this 
connection  had  been  performed.  The  evi- 
dence in  this  case,  however,  failed  to  show  a 
compliance  with  these  essential  require- 
ments. The  certiflcate  of  acknowledgment, 
while  sufficient,  it  seems  under  the  evidence, 
under  the  Illinois  statute,  is  wholly  wanting 
in  the  requisites  prescriljed  by  that  of  this 
state,  (Rev.  St.  art.  4313;)  and  especially  is 
this  so  with  reference  to  the  defects  in  the 
certiflcate  already  mentioned.  The  testi- 
mony of  the  notary,  Bandolph  Smith,  is  not 
more  satisfactory  upon  this  point,  in  so  far 
as  it  attempts  to  show  a  compliance  with  our 
law,  than  are  the  recitals  of  tbe  certificate. 
He  merely  stated  that  "all  the  certificate  set 
forth  could  be  relied  on  as  true;  that  he  usu- 
ally asked  the  parties  executing  a  deed  if 
they  understood  the  nature  of  the  instrument 
signed,  and  was  it  their  free  act, "  etc.  Pres- 
ley testified  that  "Mrs.  Sandford  proposed  to 
sell  tiie  land  to  him,  and  he  accepted  the 
proposition ;  that  he  did  not  remember  what 
was  said  at  the  execution  of  the  deed  of  1880; 
that  he  paid  for  the  land,  and  everybody 
thought  it  was  legal,"  etc.  The  certificate 
recited  that  the  grantors  "appeared  before 
me  this  day  in  person,  and  acknowledged  thiat 
they  signed,  sealed,  and  delivered  ihe  said 
instrument,  as  their  free  and  voluntary  act, 
for  the  use  and  purposes  therein  set  forth, 
including  the  release  and  waiver  of  the  rights 
of  homestead."  It  requires  nothing  more 
than  a  statement  of  the  foregoing  evidence 
to  show  that  the  certificate  was  defective  un- 
der our  statute,  and  that  there  were  no  facts 
authorizing  the  officer  to  make  such  certifi- 
cate as  the  law  prescribed.  It  does  not  ap- 
pear that  she  was  examined  privily  and  apart 
from  her  husband,  nor  that  it  was  explained 
to  her,  nor  that  she  declared  that  she  wished 
not  to  retract  it.  It  is  argued  by  the  appel- 
lee, that  the  appellants  are  estopped  by  the 
acts  and  conduct  of  Mrs.  Sandford,  under 
whom  they  claim  as  heirs.  But  the  evidence 
does  not  disclose  such  facts  as  would  con- 
stitute an  estoppel  against  her  heirs,  by  rea- 
son of  any  misrepresentations  or  acts  on  her 
part,  relied  and  acted  on  by  appellee,  so  as  to 
operate  as  a  fraud,  in  event  of  a  recovery  by 
appellants.  She  proposed  to  and  did  sell 
the  land  to  Presley,  received  the  purchase 
money,  expressed  herself  as  satisfied  with  the 
sale,  and  permitted  appellee  to  take  possession 
and  erect  valuable  improvements  thereon, 
and  pay  taxes  since  1880;  but  no  material 
tScts  were  suppressed  nor  false  representa- 
tions made  by  her  to  induce  the  purchase. 
Johnson  v.  Bryan,  62  Tex.  625.  The  evi- 
dence outside  of  the  deed  of  1885  is  very 
meager.  Without  further  proof  to  identify 
the  description  in  the  deed  of  November,  1885, 
with  lot  No.  5,  we  are  unable  to  say  that  the 
court's  finding  on  that  subject,  is  correct. 
The  relative  position  of  lots  3,  4,  and  5  and 
the  Creswell  survey  should  be  shown.    We 
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think,  also,  that  more  satisfactory  proof 
should  be  made  of  title  in  appellee,  M.  £1- 
lingsworth,  than  appears  in  the  record.  We 
think  the  judgment  should  be  reversed,  and 
the  cause  remanded. 

Statton,  C.  J  Report  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
the  judgment  is  reversed,  and  cause  re- 
manded. 


Smith  v.  Moseust. 
(Supreme  Court  of  Texat.    Oc*.  29, 1889.) 

CoinrriBs— Dbfault  or  Aobht— Estoppku— 
Paktieb. 

1.  Where  a  ooonty  employs  an  agent  to  sell  its 
■cbool  lands  at  a  ralue  fixed  by  the  oommlsBloaers' 
court,  and  subjeot  to  the  approval  of  said  court, 
and  the  lands  are  sold  at  leas  than  the  fixed  price, 
1>ut  the  sale  is  reported  to  the  ooart  while  busily 
engaged,  and  the  a^nt  prevents  a  delay  for  exami- 
.  nation  of  the  report,  by  assuring  the  commission- 
er* that  t^  sale  is  in  full  compliance  with  the 
terms  and  prices  fixed,  and  the  purchaser  is  wait- 
ing for  his  deed,  the  approval  or  the  sale  constl- 
tates  no  bar  to  an  action  by  the  county  to  recover 
of  the  aeent  the  amount  lost  by  the  sale. 

3.  Ko  issue  having  been  raised  as  to  the  author- 
ity for  bringing  the  suit,  it  was  not  a  ground  for 
dismissal  that  it  was  brought  in  the  name  of  the 
oonnty  judge  to  the  use  of  the  county. 

Appeal  from  district  conrt,  Marion  county; 
John  L.  Sheppaku,  Judge. 

This  was  an  action  brought  by  S.  W.  Mose- 
ley,  county  jndge  of  Marion  county,  against 
Jolin  T.  Smith,  to  recover  money  due  the 
county  under  a  contract  for  the  sale  of  school 
lands.  Judgment  for  plaintiff,  and  defend- 
ant appeals. 

H.  McKay,  for  appellant.  L.  8.  SehliUer, 
for  appellee. 

Henbt,  J.  The  county  of  Marion  made 
with  John  T.  Smith  a  contract  in  writing  by 
which  Smith  was  employed  to  sectionize  the 
school  lands  belonging  to  the  county;  and, 
after  they  were  classified  and  valued  by  the 
commissioners'  court  of  said  county,  he  was 
authorized  to  sell  them  at  the  value  fixed 
upon  them  by  the  county.  When  salee  were 
made  they  were  to  be  reported  by  Smith  to 
the  commissioners'  court,  for  its  approval, 
before  being  completed.  This  suit  grew  out 
of  a  sale  of  19  sections  made  and  reported  to 
the  commissioners'  court  by  Smith  for  a  price 
of  $1,000  less  than  the  value  placed  upon 
them  by  the  county.  The  petition  filed  by 
the  county  against  Smith  for  the  recovery  of 
the  91.000  difference  charges  that  at  the  time 
said  report  of  sale  was  made  to  it  said  oourt 
was  busily  engaged  upon  other  important 
business  of  the  county,  and,  because  it  would 
require  some  time  to  examine  the  report,  re- 
quested Smith  to  leave  it  before  the  court  for 
that  purpose,  but  Smith  assured  the  court 
that  the  sale  was  in  full  compliance  with  the 
terms  and  prices  fixed  by  the  court,  and  that 
the  purchaser  was  waiting  for  hts  deed,  and 
that,  if  said  sale  was  not  in  full  compliance 
vith  the  terms  and  prices  as  fixed  by  the 

nrt,  be  would  be  responsible  therefor,  and  ' 


make  any  defect  good  to  the  county;  and  that 
said  court,  relying  upon  such  representations 
and  promises,  approved  said  report  and  sale; 
and  that  after  the  approval  of  the  report  the 
court  investigated  the  sale,  and  ascertained 
that  it,  as  reported  and  approved,  was  for 
91,000  less  than  the  price  fixed  upon  the  land 
by  the  court.  The  suit  was  brought  in  the 
name  of  S.  W.  Moaeley,  county  judge  of  Mar- 
ion county,  for  tbe  uae  of  said  oonnty.  The 
district  court  overruled  exceptions  to  tbe  pe- 
tition upon  the  grounds — First,  that  the 
county  was  esbqi^rad  by  its  approval  of  de- 
fendant's report  of  the  sale;  second,  that  the 
suit  cannot  be  maintained  in  tbe  name  of 
plaintiff  for  the  use  of  the  county.  Upon  the 
verdict  of  a  jury,  judgment  was  rendered  in 
favor  of  plaintiff  for  $1,000  and  interest. 
The  facts  alleged  In  the  petition  were  sub- 
stantially proved.  The  defendant  testified, 
denying  that  he  had  promised  to  make  the 
sale  conform  to  bis  contract  with  thecounty, 
if  the  report  failed  to  show  it  was  so.  Two 
witnesses — one  a  county  commissioner  and 
the  other  the  county  treasurer — ^testified,  sub- 
stantially, that  he  did  make  such  promise. 
While  it  may  be  readily  admitted  that  tbe 
county  commissioners'  court  was  guilty  of 
culpable  n^ligence  in  approving  the  report, 
however  much  urged  to  do  so,  without  ex- 
amining it  BUfllciently  to  see  that  the  sale  was- 
made  in  pursuance  of  the  instructions  given 
the  agent  of  tbe  county,  we  yet  cannot  ap- 
prove the  proposition  that  the  agent  of  the 
county  shall  be  permitted  to  make  profit  tar 
himself,  at  the  expense  of  the  county,  by  in- 
fluencing the  oourt  to  disregard  its  duty.  In 
such  a  case,  even  without  the  promise  to- 
make  the  transaction  conform  to  his  oon- 
tract,  alleged  to  have  been  made  by  him  in 
this  x:ase,  he  ought  to  be  held  to  make  tlie  loes- 
to  the  county  good  if  the  failure  of  tbe  oourt 
to  ascertain  the  wrong  was  to  any  extent 
knowingly  induced  by  him.  In  justification 
of  the  commissioners'  oourt  it  was  proved 
that,  with  the  exception  of  tbe  judge,  it  was 
"a  new  one." 

In  support  of  the  proposition  that  the  suit 
ought  to  have  been  dismissed  because  it  was 
brought  in  the  name  of  S.  W.  Moseley  for  tbe 
use  of  Marion  county,  instead  of  in  the  name 
of  the  county  itself,  we  are  referred,  by  ^pel- 
lant's  counsel,  to  tbe  cases  of  De  la  (^"za  v. 
Bexar  Co.,  31  Tex.  484, and  Looscan  t  Harria^ 
Co.,  58  Tex.  514.  Tbe  case  in  31  Tex.  is  in 
point,  and  it  holds  that  tbe  case  ought  ti>- 
have  been  dismissed,  Mobrili.,  G.  J.,  spy- 
ing: "There  is  nothing  in  this  case  that  goes 
to  show  that  any  other  officer  ot  the  county, 
except  the  chief  justice,  had  anything  to  do 
with  bringing  the  suit,  or  any  knowledge  of 
its  pendency.  Being  in  the  naraeof  tbeclUef 
justice,  he,  and  not  the  county,  had  tbe  legal 
control  of  the  suit. "  On  the  contrary,  in  the 
case  of  McFadin  v.  MacGreal,  25  Tex.  73. 
where  the  suit  was  brought  by  James  Me- 
Fadin  for  the  use  of  Jack  Davis  and  Mac- 
Greal, the  defendant  set  up  a  demand  in  re- 
convention against  MoFadin;  and,  the  plain- 
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tiff  failing  to  further  appear  or  prosecute  bis 
suit,  Mam}rea],  on  an  ex  parte  trial,  took 
judgment  against  McFadiu.  This  court,  on 
appeal,  reversed  the  judgment,  Whbbi<ek, 
C.  J-,  saying :  "  It  is  Davis  who  uses  his  name, 
it  may  be  without  his  Isnowledge  or  consent, 
who  is  the  real  plaintiff,  and  the  only  party 
who  seeks  to  litigate  in  that  capacity  his  own 
demand  against  the  defendant.  *  *  *  He 
[McFadin]  is  merely  a  nominal  party  upon 
the  record.  Before  a  judgment  can  l>e  re> 
covered  against  him,  it  is  very  clear  tlial  be 
most  be  made  a  real  party.  *  *  *  It  can 
only  be  as  any  other  party  ia  brought  into 
court,  and  subjected  to  its  jurisdiction  over  his 
person,  by  the  service  of  process  upon  hiro." 
And  see  Heard  v.  Lockett.  20  Tex.  162. 
The  question  in  the  case  of  Looscan  v.  Har- 
ris Co.,  as  stated,  in  the  opinion  of  Presiding 
Jodge  Walkeb.  was:  "Whether  the  district 
attorney  may,  under  the  authority  conferred 
■an  him  as  sudh  officer,  institute  this  action  in 
the  name  of  '  the  county  of  Harris,'  without 
tile  consent,  and  against  the  will,  even,  of 
the  commissioners'  court  of  said  county." 
The  petition  all^^ed  that  the  commissioners' 
court  tiave  refused  to  bring  or  authorize  the 
bringing  of  the  suit.  Ko  question  waa  made 
in  the  case  t>efore  us  about  its  being  brought 
by  authority  of  the  county.  Under  the  above 
cited  authorities,  tlie  county  was  the  real 
plaintiff;  and  the  suit  appearing  to  be  prose- 
cuted for  its  benefit,  and  upon  a  cause  of  ac- 
tion belonging  to  it,  no  issue  as  to  the  au- 
thority by  which  it  was  being  maintained 
-could  have  been  made,  except  by  »  plea  in 
abatement.  We  can  recognize  no  distinction 
in  principle  between  a  case  like  the  present, 
wtiere  tlie  name  of  a  person  having  no  con- 
nection with  the  controversy  is  used  as  plain- 
tiff, for  the  use  and  benefit  of  the  real  party 
at  interest,  and  the  reported  cases,  where  the 
the  person  who  sued  for  the  use  of  another 
bad  a  naked  legal,  bnt  no  beneficial,  interest. 
The  suit  would  properly  have  been  brought 
in  the  name  of  Marion  county,  and  the  use  of 
another  name  as  piaintifl  would  properly  have 
been  stricken  out  as  surplusage.  The  judg- 
ment is  aflirmed. 


GiTT  OF  JEFFEBSON  «.  JONES. 

(Supreme  Court  of  Texas.  Oct  29, 1889.) 

JunOMENT  BT  DSPATOT. 

Upon  an  appeal  it  was  held  that  a  cause  had 
teen  improperly  dismissed,  and  that  plaintiff  was 
entitled  to  jndgment  by  default.  Upon  the  first 
■day  of  the  next  term  of  the  trial  court,  piaintifl  de- 
manded judgment  by  default,  and  the  case  was 
taken  under  advisement.  On  the  next  day  defend- 
ant's attorney  filed  on  answer,  demanded  a  jury, 
and  deposited  the  jury  fee.  Held,  that  it  was  er- 
ror to  thereafter  render  a  judgment  by  default. 

Appeal  from  district  court,  Marion  county; 
John  L.  Sheffabd,  Judge. 

This  was  an  action  by  Erastus  Jones 
against  the  city  of  Jefferson  on  certain  bonds, 
coupons,  and  notes.  Judgment  for  plaintiff, 
and  dtsCendant  appeals. 

0eo.  T.  Todd,  P.  H.  Rotoell,  and  X.  8. 


ScftZuter,  tor  appellant, 
pellee. 


H.  lfi:Kay,  for  ap- 


Hbnrt,  J.  This  suit  was  instituted  in 
the  year  188S  by  appellee  upon  certain  bonds, 
ooupons,  and  notes  executed  by  the  city  of 
Jefferson.  Questions  with  regard  to  the  serv- 
ice of  process  upon  defendant  were  acted  up- 
on by  the  court,  resulting  in  an  order  dis- 
missing the  cause  for  want  of  service.  On 
appeal  by  the  plaintiff  to  this  court,  it  was 
held  that  the  service  of  citation  upon  defend- 
ant was  good,  and,  instead  of  the  order  dis- 
missing his  cause,  plaintiff  was  entitled  to  a 
judgment  by  default.  66  Tex.  576,  1  S.  W. 
Bep.  903.  The  mandate  of  this  court  having 
been  issued,  the  plaintiff,  at  the  next  term  of 
the  district  court,  and  on  the  first  day  of  the 
term,  it  being  the  20th  day  of  December, 
1886,  demandeid  a  judgment  by  default.  On 
the  same  day  a  jury  was  demanded  in  l)ehalf 
of  defendant  by  attorneys  then  claiming  to 
represent  the  city,  and  who,  the  evidence 
shows,  were  on  the  next  day,  by  formal  ac- 
tion of  the  city  council,  authorized  to  repre- 
sent it  in  the  cause.  The  jury  fee  was  paid 
by  the  attorneys  making  the  demand  on  the 
first  day  of  the  term,  December  20,  1886. 
When  judgment  by  default  was  demanded  by 
plaintiff,  the  cause  was  taken  under  advise- 
ment by  the  court.  On  the  next  day,  the 
21st  day  of  Deoemlwr,  an  answer  for  defend- 
ant  was  filed.  Afterwards,  at  the  same  term, 
on  the  22d  day  of  January,  1887,  the  case 
was  calleil,  at  the  court's  own  motion,  and  a 
judgment  by  default  was  rendered,  reciting 
that  the  cause  bad  been  with  the  court  for 
consideration  since  the  first  day  of  the  term. 
In  the  same  order,  the  court  overruled  plain- 
tiff's motion  to  strike  the  cause  from  the  jury 
docket,  and  directed  it  to  be  continued  until 
the  next  term,  to  be  tried  with  a  jury  on  a 
writ  of  inquiry.  At  the  next  term  the  writ 
of  inquiry  was  tried  with  a  jury,  resulting  in 
a  verdict  which  was  set  aside  by  the  court  at 
the  instance  of  plaintiff.  The  motion  of 
plaintiff  was  to  set  aside  the  verdict,  and  the 
judgment  rendered  on  it,  and  to  hold  still  in 
force  the  judgment  by  default,  and  such  was 
the  judgment  of  the  court,  against  the  con- 
tention of  defendant  that  the  judgment  ought 
to  be  set  aside  as  a  whole,  including  the  de- 
fault. Plaintiff  complained  of  the  verdict, 
because  it  was  for  an  amount  greatly  below 
his  demand.  At  the  June  term,  1889,  plain- 
tiff renewed  his  motion  to  strike  the  cause 
from 'the  jury  docket,  and  the  court  so  or- 
dered, and  directed  the  clerk  to  assess  the 
damages.  This  was  properly  done,  and  final 
judgment  entered  for  the  amount  by  liim  as- 
sessed. The  defendant  appeals.  At  any 
time  before  a  judgment  by  default  has  been 
actually  announced  by  the  court,  a  defendant 
has  the  right  to  file  his  answer.  Rules  that 
may  properly  control  the  practice  of  district 
courts  when  causes  are  taken  under  advise- 
ment by  the  judge  have  no  application  wlien 
the  only  question  is  the  right  of  the  plaintiff 
to  take  a  default.    We  deem  it  unnecessary 
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to  discuss  the  other  grounds  of  error,  as  they 
cannot  aiise  ugain  in  this  cause,  and,  because 
of  the  error  of  the  court  in  rendering  judg- 
meqt  by  default  when  the  defendant  bad  an 
answer  on  file  to  which  the  attention  of  the 
court  had  been  called,  we  reverse  and  re- 
mand the  cause. 


LlUENSTEKNB  V.  LeWIS. 

(Supreme  Court  of  Texas.  Oct  99, 1889.) 
Afpbalabui  Jusokskts. 
Where  salt  is  brongbt  against  two  partners, 
and  the  judgment  entry  ooly  names  one  of  them, 
and,  so  far  as  the  reoord  discloses,  there  is  no  dis- 
position of  the  case  as  to  the  other  partner,  there 
is  no  final  judgment  from  which  an  appeal  oan  be 
taken. 

Appeal  from  district  court,  Titus  coanty; 
Felix  J.  MgCobd,  Judge. 

This  was  an  action  by  Charles  E.  Lewis 
against  M.  &  M.  E.  Liliensteme,  partners, 
on  open  account.  .Tudgment  for  plaintiff 
against  M.  Liliensteme,  who  appeals. 

B.  P.  Pounders,  for  appellant. 

Gainbb.  J.  This  suit  was  brought  by  ap* 
pellee,  to  recover  of  appellant,  M.  Lilien- 
steme, and  one  M.  E.  Liliensteme,  as  part- 
ners compoaing  the  firm  of  M.  E.  Liliensteme 
&  Co.,  a  sura  alleged  to  be  due  on  open  ac- 
count for  goods  sold.  Both  defendants  an- 
swered,  setting  up  in  part  separate  defenses. 
A  trial  was  had  before  the  court  without  a 
jury,  and  a  judgment  rendered  in  favor  of 
appellee,  against  appellant.  M.  £.  Lilien- 
steme is  not  named  in  the  judgment  entry; 
and,  80  far  as  the  record  discloses,  there  was 
no  disposition  of  the  case  as  to  her.  With- 
out such  disposition,  there  is  no  Qnal  judg- 
ment upon  which  process  may  issue,  or  from 
which  an  appeal  can  be  tal^en,  Bradford  v. 
Taylor,  64  Tex.  169,  and  cases  there  cited. 
This  court  has  no  jurisdiction  of  the  case, 
and  the  appeal  is  thei-efore  dismissed. 


Taliafebbo  9.  Cabteb  et  al. 
(Supreme  Court  of  Texas.    Oob  99, 1889.) 

SkRYIOB  BT  PtIBU01.TI0N— AFFSAI. 

Under  Rev.  St.  Tez.  art.  1845,  provldingthat, 
where  def  e  adants  are  cited  by  a  publication,  a  state- 
ment of  the  evidence,  approved  and  Bigned  by  the 
judge,  shall  be  filed  with  the  papers  of  the  cause, 
as  part  of  the  record,  a  judgment  for  plain  tlS  in  an 
action  of  trespass  to  try  title  will  not  be  reversed, 
at  tiie  instance  of  plaintiff  himself,  for  a  failare  to 
file  the  evidence  as  required. 

Appeal  from  district  court,  Titos  county; 
Felix  J.  McCokd,  Judge. 

This  was  an  action  of  trespass  to  try  title 
brought  by  J.  M.  Taliaferro  against  Addison 
Carter  and  the  unknown  heirs  of  John  Bin- 
ion.  The  plaintiff  obtained  judgment,  but 
appeals,  because  no  statement  of  the  eyideuce 
has  been  filed  as  part  of  the  record. 

J,  B.  Stringer,  for  appellant.  Snodgrass 
<&  Snodgrtus  and  S.  B.  Pounders,  for  appellee 
Carter. 


Stayton,  C.  J.  Appellant  brought  this 
action  of  trespass  to  try  title  against  Addi- 
son Carter  and  the  unlcnown  heirs  of  John 
Binion.  Carter  answered,  and  the  unknown 
heirs  of  Binion  were  cited  by  publication,  and 
represented  by  an  attorney  appointed  by  the 
court,  they  not  appearing.  A  judgment  was 
rendered  in  favor  of  appellant  for  one-sixth 
of  the  land  sued  for,  and  he  now  prosecutes 
a  writ  of  error,  and  seelcs  a  reversal  on  the 
sole  ground  that  there  was  no  statement  of 
the  evidence,  approved,  signed  by  the  judge, 
and  filed  with  the  papers  of  the  cause,  as  a 
part  of  the  record,  as  is  required  by  article 
1345,  Rev.  St.  That  provision  of  the  statute 
was  enacted  for  the  protection  of  defendants 
cited  by  publication:  and,  while  it  has  been 
held  that  the  failure  to  file  such  a  statement 
would  be  ground  for  reversal,  when  asked  by 
one  injured  thereby,  we  are  not  prepared  to 
reverse  a  judgment  on  that  ground  alone, 
when  we  are  asked  to  do  so  by  one  wboae 
duty  it  was  to  see  that  the  statement  was  filed. 
Tiie  judgment  of  the  court  below  will  be  af- 
firmed, but  without  prejudice  to  the  right  off 
the  unknown  heirs  of  John  Binion  hereafter 
to  question  its  validity  as  to  them,  ill  any 
manner  permitted  by  law.    It  is  so  ordered. 


fiAuexTBS  o.  Gmr  or  Atlanta. 
(Supreme  Court  of  Texas.    Oct  99, 1889.) 

MimiOIPAI.  C!OBPOBA.TIONS— DBTaOTIVB  8n>BWAI.Ka. 

a  oity  Incorporated  under  the  general  lawm 
of  Texas  Is  liable  for  injuries  caused  oj  the  omis- 
sion or  negligence  of  lis  street  oommisaioner  to 
perform  his  duties  in  keeping  the  pnblio  sidewalks 
in  a  safe  condition. 

Appeal  from  district  eourt,  Class  coanty; 
John  L.  Shbffabd,  Judge. 

This  was  an  action  for  damages  brought  bjr 
.Tohn  A.  Baugnss  against  the  dty  of  Atlanta. 
Defendant  demurred  to  the  petition,  on  the 
ground  that  it  was  incorporated  under  the 
general  laws  of  Texas,  and  not  liable  as  other 
cities  specially  incorporated.  Judgment  for 
defendant,  and  plaintiff  appeals. 

J.  M.  Adams,  (/Neal  di  Bon,  and  L.  8, 
Schluter,  for  appellant.  J.  H.  Henderson, 
Travis  Davidson,  and  O^Neal  dt  Bberhardt, 
for  appellee. 

Statton,  C.  J.  This  action  was  brought 
by  appellant  against  appellee,  all^^  to  to  a 
city  incorporated  under  the  general  laws  at 
this  state,  to  recover  damages  for  an  injury 
allegeil  to  have  been  received  by  him  in  fall- 
ing upon  one  of  the  public  sidewalks  of  the 
city,  claimed  to  have  been  in  unsafe  condition 
through  appellee's  negligence.  The  aver- 
ments of  the  petition  are  in  all  respects  such 
as  would  entitle  appellant  to  recover,  if  a  city 
so  incorporated  is  liable  for  an  injury  received 
by  appellant,  as  alleged,  in  the  absence  of  a 
statute  expressly  so  making  it.  General  and 
special  demurrers  to  the  petition  were  sus- 
tained. The  latter  was  as  follows :  "  Defend- 
ant, further  answering,  demurs  specially,  and 
says  the  defendant,  the  city  of  Atlanta,  being 
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incorporated  under  the  general  laws  of  the 
Btateof  Texas,  as  stated  in  plaintiff's  petition, 
and  only  exercising  powers  conferred  on  it  by 
tbe general  laws  of  Texas,  which  in  their  nat- 
ure are  essentially  public,  and  there  being  no 
cause  of  action  given  by  any  statute  of  said 
state  or  any  ordinance  of  said  city,  defendant 
is  not  liable  in  this  action  for  damages  for 
the  omission  or  negligence  of  J.  E.  Howe, 
street  commissioner,  to  perform  his  duties  as 
such  street  commissioner. "  It  is  claimed  that 
appellee  is  not  liable  as  it  would  be  If  it  had 
been  incorporated  by  a  special  act  of  the  leg- 
islature with  powers  and  duties  no  greater 
than  are  conferred  upon  such  cities  and  towns 
as  incorporate  under  the  general  laws  of  this 
state.    The  reasons  why  qtuui  municipal  cor- 
porations, created  by  general  laws  applicable 
to  all  such  subdivisions  of  a  state,  for  the  bet- 
ter accomplishment  of  essentially  public  pur- 
poses, are  not  held  liable  for  injuries  result- 
ing from  the  neglect  or  misfeasance  of  their 
officers,  unless  such  liability  is  Sxod  by  stat- 
ute, has  been  considered  in  many  cases,  some 
of  which  are  referred  to  in  City  of  Galveston 
V.  Posnainsky,  62  Tex.  119.     It  fs  not  seen, 
however,  why  a  cify  or  town  which  incor- 
porates under  the  general  laws  of  this  state, 
through  the  voluntary  act  of  its  inhabitants, 
for  the  benefit  of  the  particular  locality  and 
its  residents,  should  not  be  held  responsible 
for  an  Injury  inflicted  under*  circumstances 
which  would  fix  liability  on  a  city  or  town, 
incorporated  by  a  special  act  of  the  legisla- 
ture,  clothed    with   the  same    powers    and 
charged  with  the  same  duties.   In  the  one  case 
as  in  the  other  the  charter  is  special,  and  in 
either  case,  in  fact  or  presumptively,  obtained 
through  the  request  or  voluntary  act  of  those 
who  seek  benefit  through  the  execution  of  the 
powers  conferred.   If  there  be  any  difference, 
it  is  not  in  favor  of  such  cities  and  towns  as 
by  the  voluntary  act  of  their  inhabitants  in- 
corporate under  the  general  law;  for,  as  to 
them,  there  is  wanting  the  element  of  com- 
pulsory incorporation,  and  their  inhabitants 
must  be  presumed  to  have  weighed  the  local 
benefit  to  be  obtained  by  incorporation  before 
they  asked  that  the  powers  be  conferred  upon 
them  which  fix  the  corresponding  duty  care- 
fully to  exercise  them.    The  general  question 
has  been  so  often  considered  that  we  do  not 
deem  it  necessary  again  to  discuss  it.    City 
of  Galveston  v.  Posnainsky,  62  Tex.  118;  Gal- 
veston V.  Barbour,  Id.  172;  Klein  v.  City  of 
Dallas,  71  Tex.  284,  8  S.  W.  Kep.  90.     We 
think  the  court  erreid  in  sustaining  the  de- 
murrers, and  its  judgment  will  be  reversed, 
and  the  cause  remanded. 


HUNZESHEIUEB  V.  WlCKHAH. 

(.Supreme  Court  of  Texas.  Oct.  29, 1889.) 
AppBAir-Botni. 
Rev.  St.  Tex.  art  2201,  provides  that  an  ad- 
ministrator appesliDf?  from  an  order  of  removal  sball 
give  a  bond  with  two  or  more  good  and  safiicient 
sDreties,  "payable  to  the  county  judge, ""condi- 
tioned that  the  appellant  shall  prosecute  said  appeal 
to  effect,  and  perform  the  decision,  order,  decree,  or 


udgmen  t  which  the  district  oonrt  shall  make  there- 
n,  tn  case  the  oause  shall  be  decided  against  him. " 
Held,  that  ttie  statute  contemplates  an  obligation 
to  pay  money,  and  that  a  bond  which  merely  re- 
cites that  the  principal  and  sureties  "  acknowledge  " 
themselves  to  be  held  and  firmly  bound  unto  the 
county  judge,  "conditioned  that  said  A.  B.,  appel- 
lant, shall  prosecute  his  said  appeal, "  etc.,  is  not 
such  an  oblltration. 

Appeal  from  district  court,  Cass  county; 
John  L.  Shefpabd,  Judge. 

This  was  an  appeal  to  the  district  court  of 
Cass  county  by  Max  Munzesheinner  upon  his 
removal  as  administrator,  and  the  appoint- 
ment of  Mary  A.  Wickham,  the  widow  of  the 
intestate.  The  district  court  found  the  ap- 
peal-bond insuflScient  to  perfect  his  appeal, 
and  from  that  judgment  be  now  appeals. 

Talbot  <t  Turner,  for  appellant.  O'Neai 
<£  Bon,  toi  appellee. 

Statton,  C.  J.  Appellant,  having  been 
appointed  administrator  of  the  estate  of  W. 
J.  Wickham,  was  removed  on  application  of 
appellee,  wlio  was  the  widow  of  the  intestate, 
and  she  appointed  in  bis  place.  Appellant 
gave  notice  of  appeal  to  the  district  court, 
and  to  perfect  his  appeal  executed  a  bond, 
which,  after  the  requisite  recitals,  contained 
the  following  language:  "Therefore  we.  Max 

Munzeshelmer,  as  principal,  and  ,  as 

sureties,  acknowledge  ourselves  to  be  held 
and  firmly  bound  unto  the  county  judge  of 
Cass  county,  in  the  state  of  Texas,  condi- 
tioned that  the  said  Max  Munzeaheimer,  ap- 
pellant, shall  prosecute  his  said  appeal  to  ef- 
fect, and  perform  the  decision,  order,  decree, 
or  judgment  which  the  district  court  shall 
make  therein,  in  case  the  cause  shall  be  de- 
cided against  him.  Witness  oar  hands, "  etc 
In  the  distilct  court  a  motion  was  made  to  dis- 
miss the  appeal  on  the  ground  that  there  was 
no  sufficient  appeal-bond,  and  the  motion  was 
sustained,  from  which  ruling  this  appeal  is 
prosecuted.  To  perfect  an  appeal  in  this 
class  of  cases,  the  statute  provides  that  the 
party  must "  file  with  the  county  clerk  a  bond, 
with  two  or  more  good  and  sufficient  sure- 
ties, payable  to  the  county  judge,  and  to  be 
approved  by  the  clerk,  conditioned  that  the 
appellant  shall  prosecute  said  appeal  to  effect, 
and  perform  the  decision,  order,  decree,  or 
judgment  which  the  district  court  shall  make 
thereon,  in  case  the  cause  shall  be  decided 
against  him."  Rev.  St  art.  2201.  The  only 
queslion  is,  is  the  bond  in  question,  in  substan- 
tials,  the  bond  required  by  the  statute?  The 
statute  requires  that  the  bond  shall  be  "pay- 
able to  the  county  judge,"  by  which  we  un- 
derstand to  be  meant  that  the  t)ond  on  its  face 
shall  bind  its  makers  to  pay  tlie  person  named 
such  sum  as  may  be  necessary  to  satisfy  the 
decision,  order,  decree,  or  judgment  to  be  ren- 
dered. The  lx>nd  l)efore  us  contains  no  prom- 
ise or  obligation  that  the  principal  or  sureties 
will  pay  any  sum  of  money,  in  any  event. 
It  declares  that  its  makers  acknowledge  them- 
selves "to  be  held  and  firmly  l)Ound,"  but 
does  not  declare  what  they  acknowledge  them- 
selves "to  be  held  and  tirmly  bound"  to  do. 
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The  bond  contemplated  by  the  statute  is  an 
obligation  to  pay  money,  and  an  instrument 
whicli  dues  not  so  bind  its  makers  is  not  such 
an  instrument  as  the  statute  contemplates, 
even  though  it  may  contain  words  which  show 
that  it  was  the  intention  of  its  makers  to  as- 
sume some  obligation  not  stated.  As  said 
in  Hicks  v.  Oliver,  71  Tex.  776, 10  S.  W.  Rep. 
97:  "The  word  'payable'  indicates  that  a 
sum  should  be  named  to  be  paid,  as  the  word 
•conditioned'  indicates  that  there  was  to  be 
an  obligation  to  pay  a  specific  sum;"  but  a 
bond  would  doubtless  be  good,  under  the  stat- 
ute in  question,  which,  without  naming  a 
sum,  lx>und  its  makers  to  pay  such  sum  as 
might  be  necessary  to  satisfy  the  judgment, 
decision,  order,  or  decree  to  l>e  rendered  by 
the  appellate  tribunal.  The  obligation  to  pay 
must  arise  from  the  words  of  the  bond,  but, 
if  this  can  be  fairly  shown  to  have  been  so 
created,  it  matters  not  bow  inartistically  the 
l>ond  may  have  been  drawn.  It  is  not  the 
purpose  of  the  condition  of  a  lx>nd  to  impose 
an  obligation,  but  to  state  ttia  facts  on  per- 
formance of  which  the  obligation  assumed  in 
the  obligatory  part  of  the  instrument  will 
cease  to  have  effect;  and  the  fact  that  the 
condition  stated  may  be  such  as  would  have 
been  proper,  had  the  preceding  part  imposed 
on  the  makers  the  obligation  to  pay  wliich 
the  statute  requires,  cannot  fix  on  them  an 
obligation  which  they  did  not  impose  on  them- 
selves by  the  use  of  proper  and  necessary 
words.  In  the  case  liefore  us.  compliance  by 
the  principal  with  the  conditions  named  in 
the  bond  would  relieve  its  makers  from  all 
obligation  arising  upon  it,  but  neither  tlie 
condition  nor  compliance  therewith  can  im- 
pose an  obligation  other  than  that  imposed 
by  the  language  used  in  the  instrument.  The 
makers  not  having  plkced  on  themselves  ttie 
obligation  required  l>y  the  statute,  the  appeal 
was  never  perfected,  and  the  court  l>elow  cor- 
rectly so  held.  Tb«  judgment  will  be  af- 
firmed. 


BtACX  V.  WlCXKlM. 

(Supreme  Court  of  Texas.    Oct.  89, 1889.) 

Appeal  from  distrlot  court,  Cass  county;  Joas 
L.  Sbbppabd,  Judge. 

This  was  an  action  by  A  Black  againnt  Mary  A. 
Wickham,  and  appealed  to  the  district  court, 
whence  it  was  dismused  foran  insoffloient  appeal- 
bond.    From  the  dismissal  plaintiff  appesls. 

Talbot  A  Turner,  for  appellant.  O'Neal  <£  Son, 
tor  appellee. 

Stattoh,  C.  X  Appellant  presented  to  Max  Hun- 
zesheimer,  then  the  administrator  of  the  estate  of 
W.  J.  Wickham,  a  claim  against  the  estate,  which 
was  hy  the  administrator  allowed,  and  then  placed 
on  the  claim  docket,  for  approval  by  the  county 
■judge.  Uary  A.  Wickham,  who  was  interested  in 
the  estate,  opposed  the  approval  of  the  claim,  and 
on  hearing  it  was  disallowed  by  the  county  judge. 
From  this  action  of  the  court  the  appellant  at- 
tempted to  prosecute  an  appeal  to  the  district 
court,  bat,  on  motion  in  that  court  to  dismiss  the 
appeal  for  want  of  a  sufScient  appeal-bond,  it  was 
dismissed,  and  the  correctness  of  the  ruling  in 
that  respect  is  the  only  question  now  presented. 
The  obligatory  part  of  the  bond,  as  well  as  the 
condition,  were  the  same  as  in  the  ap;)eal-lx)nd 


considered  In  the  case  of  Hunzesheimer  y.  'Wick- 
ham, ante,  761,  (this  day  decided,)  and  for  the  rea- 
sons given  in  that  case  we  hold  that  the  ruling  ot 
the  court  below  was  correct,  and  its  judgment  will 
be  affirmed. 


HABZ  «.  WlOKHAK. 

(Sttpreme  Court  of  Texaa.    Oct  99, 1889.) 

Appeal  from  district  court,  Cass  connty;  Jomr 
L.  DREPPAKD,  Judge. 

This  was  an  action  by  Joe  Harz  against  Hsry 
Wickham,  commenced  before  the  county  judge, 
who  decided  adversely  to  plaintiff;  whereupon  ne 
appealed  to  the  district  court,  which  dismissed  his 
appeal  for  the  want  of  a  sufficient  appeal-bond. 
From  this  dismissal  plaintiff  appeals. 

Talbot  <t  Tuimer,  for  appellant.  O'Neal  A  Son, 
for  appellee. 

Stattov,  C.  J.  The  ^cation  presented  in  this 
case  Is  the  same  as  that  presented  in  Uutuesbai. 
mer  v.  Wickham,  and  Black  v.  Same,  ubi  supra, 
(this  day  decided,)  and,  for  the  reasons  given  ia 
the  case  first  named,  the  judgment  rendered  ia 
this  by  the  court  below  will  be  af&rmed. 


TOLBBBT  •.  HoBrIDB. 

{Suprtme  Court  of  Texas.    Nov.  IS,  1889.) 

Adhtnistkators— AoTioire  i.oAnrar— Aminnnirt 
OF  'pLti.omoB. 

1.  Where  the  petition  In  an  aottoa  sfainst  aa 
administrator  on  a  note  of  his  intestate  falls  to  al- 
lege that  the  note  was  for  v^uable  consideration, 
or  to  state  the  precise  date  of  the  transfer  to  plain- 
tiff, and  that  plaintiff  is  still  the  owner,  an  amend- 
ment curing  these  formal  defects  doe*  not  oonsti^ 
tute  a  new  cause  of  aotion  enUtlbig  defendant  to 
plead  the  statute  of  limitations  prescribed  in  case 
of  failure  to  bring  suit  within  90  di^  after  a  Claim 
is  relected  by  an  administrator. 

i.  A  judgment  against  an  administrator  is  not 
invalidated  by  failure  to  prove  that  he  is  the  ad- 
ministrator of  the  person  who  signed  the  note  sued 
on,  where  there  is  no  special  plea  that  he  la  not  the 
administrator,  but  a  mere  general  denlaL 

&  Under  Rev.  St.  Tez.  art.  SOaS,  providing  that 
the  memorandum  of  the  executor  or  administrator, 
indorsed  on  claims  presented  to  him;  may  be  given 
in  evidence,  to  prove  the  facts  stated  therein,  with- 
ont  proof  of  the  handwriting,  unless  the  same  ia 
denied  under  oath,  where  the  note  sued  on  has  a 
rejection  indorsed  with  defendant's  name,  without 
being  signed  as  administrator  of  the  estate  sued, 
it  suffloiently  proves  the  presentation  and  rejection 
ot  the  note,  in  the  absence  of  a  sworn  denial  and 
of  evidence  to  show  that  there  is  another  psrsoa 
bearing  the  same  name  as  himself. 

Commissioners'  decision .  Appeal  from  dis- 
trict court,  Wilbarger  county;  P.  IL  Stinb, 
Judge. 

This  was  an  action  brought  by  Dave  Mo- 
Bride  against  J.  H.  Tolbert,  administrator* 
on  a  note  made  by  defendant's  intestate. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. 

H.  Clay  Thompgon,  W.  W.  Flood,  and  Ifo- 
Ohee,  Litterley  A  Elliott,  for  appellant. 
Dave  McBride,  for  appellee. 

CoLLARD,  C.  The  appellant  concedes  that 
the  averments  of  the  original  petition  were 
sufficient,  except  in  the  following  particulars: 
It  did  allege  that  the  note  was  made,  executed, 
and  delivered,  but  failed  to  allege  that  it  was 
so  done  for  a  valuable  consideration;  it  did 
allege  that  it  was  transferred  to  plaintiff  by 
the  payee  for  a  valuable  consideration,  after 
its  execution,  but  failed  to  state  the  preciae 
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date,  and  it  failed  to  allege  tbat  plaintill  was 
still  the  owner.     The  amendment  cured  these 
.  defects  by  formal  allegations,  and  appellant 
insists  that  in  so  doing  a  new  cause  of  action 
was  set  up,  wliich,  being  done  more  than  90 
days  after  the  note,  as  a  claim  against  the 
estate,  had  been  rejected  by  the  administrator, 
it  was  barred  by  the  limitation  prescribed  by 
the  statute  in  such  cases.     We  cannot  agree 
to  this.     The  original  suit  and  t>ie  amend- 
ment set  up  the  same  note,  tlie  same  liabil- 
ity, and  the  same  right  in  the  plaintiff.    The 
omission  of  formal  allegations  in  the  original 
petition,  as  stated,  were  amendable,  and  the 
amendment  related  back  to  the  filing  of  the 
original  petition.    Thouvenin  v.  Lea,  26  Tex. 
613;  Kendall  v.  Riley,  45  Tex.  20;  Jones  v. 
George,  56  Tex.  152.    A  promissory  note  im- 
ports a  valuable  consideration,  and  none  need 
be  proved,  even  when  a  sworn  answer  is  filed, 
impeaching  the  consideration,  when  noevi- 
idenca  la  offered  to  support  the  plea.    The 
filing  of  the  plea  does  not  shift  the  burden  of 
proof,  nor  does  the  holder  to  whom  a  note 
is  indorsed  in  full  have  to  prove  tbat  he  paid 
value. '  He  is  prima  /aeie  a  holder  for  value. 
Defendant  offered  no  evidence  in  support  of 
hia  pleas.    In  such  case  the  production  of  the 
note,  with  Uie  indarsement,  malies  a  fgima 
facte  case.    Jones  v.  Holliday,  11  Tex.  413; 
McAlpin  T.  Finch,  18  Tex.  885;  Watson  v. 
Flanagan,  14  Tex.  353;  Harris  v.  Cato,  26 
Tex.  339;  Knight  v.  HoUoman.  6  Tex.  153; 
Bev.  St.  arU.  266.  267,  271,  272. 

Appellant  insists  tbat  there  was  error  in 
the  judgment  because  there  was  no  proof  that 
he  was  the  administrator  of  the  estate.  No 
such  proof  was  required.  He  had  not  put 
the  naatter  in  issue  by  a  special  plea  that  he 
was  not  the  administrator,  and  the  general 
denial  did  not  put  the  fact  in  issue.  3  Wait, 
Act.  &  Def.  270:  Williams,  Ex'rs.  1654, 1655; 
3  Chit.  Bl.  Coram.  940,  note;  Cheatham  v.  Rid- 
dle. 12  Tex.  112.  Appellant  also  contends  that 
there  was  no  proof  that  the  claim  was  pre- 
seated  to  the  administrator,  and  rejected  by 
him,  and  therefore  the  judgment  was  erro. 
neous. 

There  is  a  rejection  of  the  claim  indorsed 
on  it  on  May  16,  1886,  by  J.  H.  Tolbert.  He 
did  not  sign  "as  administrator  of  the  estate" 
sued,  and  tliere  was  no  evidence  that  he  was 
the  person  sued  as  administrator,  or  that  he 
was  in  fact  the  administrator.  It  is  the  law 
that,  to  maintain  the  suit,  it  must  be  averred 
and  proved  that  the  claim  was  presented  to 
the  administrator  of  the  estate,  and  rejected. 
Fulton  V.  Black,  21  Tex.  425;  Hall  v.  Mo- 
Cormick,  7  Tex.  278;  Gaston  v.  McKnight, 
43  Tex.  624.  But  the  statute  provides  that 
"the  memorandum  in  writing  of  the  executor 
or  administrator,  indorsed  un  or  annexed  to 
such  claim,  may  be  given  in  evidence  to  prove 
the  facts  therein  stated,  without  proof  of  the 
handwriting  of  such  executor  or  administra- 
tor, unless  the  same  be  denied  under  oath. " 
Sajles.  Tex.  Civil  St.  art.  2028.  The  in- 
dorsement on  the  claim  in  this  case  must  be 
deemed  suflBcient  to  prove  the  presentation 
▼.128.WJ10.2&-  48 


and  rejection  of  the  claim,  in  the  absence  of 
a  sworn  denial  of  the  facts.  It  is  true  that 
J.  H.  Tolbert  is  not  proved  to  be  the  identical 
person  sued,  and  who  answers  as  defendant; 
but,  in  the  absence  of  proof,  it  would  be  pre- 
sumed that  lie  is  the  same  person.  He  was 
alleged  to  be  the  administrator,  or  J.  H.  Tol- 
bert was  aUeged  to  be  such  administrator; 
the  claim  was  alleged  to  have  been  presented 
to,  and  rejected  by,  him;  and  J.  H.  Tolbert 
answered  the  suit  as  defendant.  If  there  were 
two  persons  of  the  name,  and  the  one  sued 
was  not  the  person  who  signed  the  memoran- 
dum indorsed  on  the  claim,  it  was  the  duty 
of  defendant  to  show  it.  Such  facts  will  not 
be  presumed.  Finding  no  erroi  in  the  judg> 
ment  of  the  court,  we  conclude  it  ought  to 
be  affirmed. 

Statton,  0.  J.  Report  of  the  commis- 
sion of  appmls  examined,  their  opinion 
adopted,  and  the  Judgment  affirmed. 


ShbLLET  v.  OlTT  OF  AUSTIM. 

(Supreme  Court  of  Texas.    Oct  90, 1889.) 

DxncTiva  Btrbbts— Bxpsht  KvmBNOa— Imstrvo- 

TIOHB. 

1.  In  an  action  aaalnst  a  ctlgr  for  personal  in- 
jaries  caused  by  the  iOleged  defeotive  construction 
of  two  bridges, — one  a  wagon  way,  and  the  other  a 
foot  bridge, — ^whereby  an  open  space  over  a  gutter 
was  left  Mlween  them,  about  ten  feet  long,  four 
feet  wide,  and  two  feet  deep,  expert  evidence  Is 
not  admissible  on  the  question  as  to  whether  the 
opening  was  dangerous. 

2.  Neither  are  the  opinions  of  non-expert  wit- 
nesses who  have  examined  the  plaoe,  and  who  aire 
able  to  state  the  facts  on  which  their  opinions  are 
based,  admissible. 

8.  Where  it  appears  that  plaintiff,  while  riding 
on  horseback,  was  injured  by  her  horse's  falling 
backward  into  the  open  space  between  the  two 
bridges,  evidence  that  another  person  had  been  in- 
jured at  the  same  place  by  falling  from  tiie  foot- 
bridge is  not  admissible  on  the  question  of  notice, 
as  It  nas  no  tendency  to  show  tlutt  the  wagon-way 
was  unsafe  for  travel  on  horseback. 

4.  An  instmction  that  If  the  Jury,  looking  to 
all  the  olioumstances,  find  tbat  the  city  used  ordi- 
nary care  and  prudence  in  keeping  tm  bridge  in 
the  dimensions  shown,— that  is,  if  the  bridge  was 
reasonably  safe  for  the  public, — then  to  ilndf or  the 
city;  but  if  the  city  failed  to  exercise  such  care, 
etc.,  then  to  find  for  plaintiff, — sui&ciently  submits 
to  the  jury  the  question  whether  the  bridge  was 
of  snfDcient  dimensions  to  relieve  the  dty  of  neg- 
ligence in  its  construction  and  keeping. 

6.  Plaintiff,  who  was  18  years  of  age  at  the 
time  of  the  accident,  was  bound  to  use  that  degree 
of  care  which  an  ordinarily  prudent  person  would 
use  in  like  circunutances  to  avoid  the  injury. 

Commissioners'  decision.  Appeal  from 
district  court,  Travis  county.    ° 

Action  by  Maud  M.  Shelley,  a  minor,  by 
B.  C.  Shelley,  as  next  friend,  against  the  city 
of  Austin,  for  personal  Injuries.  The  acci- 
dent occurred  on  a  wooden  wagon  bridge, 
over  a  gutter,  running  across  Pecan  street 
where  it  enters  Congress  avenue.  The  wagon 
bridge  is  about  10  feet  8  inches  wide,  and  is 
shoit  about  3  feet  at  each  end  of  the  outer 
line  of  the  sidewalk.  There  is  an  iron  fout- 
bridge,  4  feet  wide,  extending  across  the  gut- 
ter from  the  avenue,  leaving  an  open  space 
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between  the  Iron  bridge  and  the  wagon  bridge 
of  4  feet  7  inches  in  width,  10  to  12  feet  in 
length,  and  where  plaintiff  fell  it  was  2  feet  8 
inches  in  depth.  There  was  a  verdict  forde> 
fendant,  and  from  an  order  overruling  her 
motion  for  a  new  trial  plainttS  appeals. 

Jaa.  H.  Robertson,  for  appellant.  Maweg 
<£  Fisher,  for  appellee.  • 

COLLABD,  J.  It  is  insisted  In  appellant's 
brief  that  expert  testiDiiony  was  admissible  to 
prove  that  the  bridge  at  the  point  were  plain- 
tiff was  injured  was  improperly  constructed, 
because  it  was  not  built  entirely  across  the 
street  at  the  north  end  of  the  bridge,  render- 
ing the  crossing  dangerous.  It  was  admitted 
by  plaintiff,  on  the  trial,  that  the  two  bridges 
were  constructed  in  a  good  and  workman- 
like manner,  and  of  good,  sound  material, 
and  it  was  also  admitted  that  the  issue  in  the 
case  was :  "  Was  the  street  crossing  rendered 
unsafe  by  leaving  the  opening  between  the 
two  bridges?"  One  of  the  bridges  was  the 
carriage-way  across  the  gutter  across  Pecan 
street  where  it  entered  Congress  avenue  from 
the  west;  the  other  was  a  foot-bridge  near 
the  north  end  of  the  wood  bridge  leading 
from  the  avenue  onto  the  pavement.  The 
wooden  bridge  or  wagon-way  was  so  con- 
structed that  it  lacked  nearly  three  feet  of 
reaching  the  foot-bridge,  which  left  at  the 
north  and  south  ends  of  the  wagon-way  an 
open  apace  between  the  bridges  over  the  gut- 
ter, which  was  two  feet  three  inches  deep  in 
the  center.  It  was  at  the  north  end  of  the 
crossing  where  plaintiff  was  hurt,  by  her 
horse  falling  backward  into  the  space  be- 
tween the  two  bridges.  It  occurred  as  fol- 
lows: Four  couples  of  young  people  were 
taking  a  pleasure  ride  in  the  city  of  Auntin 
about  8}  p.  M.  For  some  purpose,  they  in- 
tended to  form  a  line  on  this  wooden  bridge. 
The  first  two  couples  rode  onto  the  crossing, 
the  plaintiff  being  on  the  outside,  next  to  the 
north  end  of  the  crossing,  at  the  open  space 
between  It  and  the  foot-bridge.  They  baited, 
or  were  moving  slowly,  to  allow  the  two  other 
couples,  who  were  behind,  to  ride  up,  and 
form  in  a  line  on  the  right.  During  this 
maneuver,  and  while  theplaintifl's  horse  was 
only  moving  very  slowly,  if  at  all,  his  hind 
feet  missed  the  end  of  the  bridge,  and  he  fell 
backwards.  From  some  statements  in  the 
testimony,  it  might  ba  inferred  that  plain- 
tiff's horse  was  backing,  or  that  he  was 
jerked  by  plaintiff,  causing  him  to  back,  or 
step  out  of  line,  at  the  time  he  fell.  His  hind 
feet  went  in  first. 

The  rule  as  to  the  admissibility  of  expert 
testimony  is  not  subtle  or  hard  to  understand, 
but  it  is  sometimes  difl9cult  to  draw  the  line, 
and  aJy  where  it  should  stop.  It  has  been 
said  that  it  is  admitted  on  the  ground  of  ne- 
cessity. In  the  investigation  of  a  subject 
where  special  knowledge  or  skill  is  required 
to  deduce  from  the  facts  a  reliable  opinion, 
and  where  the  ordinary  juror  would  not  be 
presumed  to  understand  the  subject,  or  to  be 
competent  to  form  a  correct  conclusion  from 


a  given  state  of  facts,  then,  of  necessity,  the 
jury  must  be  instructed  by  persons  possess- 
ing the  requisite  special  information.  But 
when  the  inquiry  is  about  a  matter  that  may 
be  understood  by  one  man  of  sense  as  well  as 
another,  where  no  special  course  of  study  or 
training  is  required  to  understand  it,  opin- 
ions of  experts  are  rejected.  In  such  cases 
the  facts  must  be  stated,  and  the  jury  allowed 
todraw  their  own  conclusions.  For  instance, 
as  to  mechanical  experts,  where  a  horse  es- 
caped, and  passed  over  a  cattle-guard  on  a 
railroad,  and  was  killed  by  a  moving  train, 
it  was  held  error  to  allow  an  expert  to  testify 
that  the  guard  was  properly  constructed. 
The  description  of  the  guard  floor  was  enough 
to  enable  the  jury  to  say  whether  cattle  could 
pass  over  it.  Lawson.  Exp.  £y.  94.  95. 
Where  one  span  of  a  bridge,  consisting  ct 
several  spans,  fell  while  the  plaintiff  was 
crossing  it,  it  was  held  error  to  permit  ex- 
perts to  testify  that  "it  was  caused  by  the 
water  and  ice  raising  the  bents,  whereby  the 
stringers  were  displaced."  The  court  said: 
"They  [the  jury]  required  no  opinion  of  ex- 
perts to  enable  them  to  determine  whether 
water  and  ice,  under  given  conditions,  would 
or  would  not  raise  the  bents  of  the  bridge." 
Hugl^  V.  County  of  Muscatine,  44  Iowa, 
676.  In  Railway  Co.  v.  Conroy,  68  III.  564, 
it  was  held  that  the  opinions  of  experts  were 
of  no  value  when  other  witnesses  had  testi- 
fied as  to  the  facts  themselves  that  caused  the 
bridge  to  give  way;  the  cause  being  rotten 
timber  and  supports.  See  Stolp  v.  Blslr.  68 
111.  541. 

In  the  case  at  bar  the  facts  are  simple. 
There  is  no  defect  in  eitlier  of  the  bridges  as 
structures.  It  is  said,  on  the  one  band,  that 
the  apace  between  the  bridges  is  dangerous 
to  travel;  that  the  wood  bridge  should  have 
been  constructed  to  the  foot-bridge,  and  so 
covered  the  opening.  It  was  contended,  on 
the  other,  that  the  bridge  was  long  enough 
for  travel,  when  used  as  it  should  have  been, 
and  was  intended  to  be.  The  dimensions  of 
the  bridge  are  given, — 54  feet  long, — tlie 
width  of  the  open  space,  depth  of  the  gutter, 
and  all  the  physical  facts  necessary  to  a  com- 
plete understanding  of  the  question,  together 
with  the  oircnmstancee  attending  the  acci- 
dent itself;  and,  this  being  so,  we  are  nnable 
to  see  any  necessity  for  calling  in  a  scitgatiOe 
person  to  explain  or  decide  any  matter  at  is- 
sue. There  is  no  question  of  science,  art.  or 
professional  skill  involved;  only  a  simple 
question,  the  facts  of  which  are  open  to  the 
sense  and  observation  of  common  men,  and 
about  which  a  juryman  of  ordinary  intelli- 
gence would  t>e  as  competent  to  Judge  as  the 
best  engineer  or  mechanic.  There  is  no 
question  about  whether  the  bridge  be  weak, 
SuflSdently  supported,  or  safe  as  a  bridge; 
but  the  simple  question  is,  should  it  have 
been  built  longer,  and  is  it  a  dangerous  cross- 
ing? We  think  the  court  correctly  ruled  that 
experts  were  not  needed  to  aid  the  court  or 
Jury  in  determining  the  question.  WetBink 
the  court  ruled  correctly  in  excluding  the 
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opinions  of  other  persons,  not  experts,  wtio 
knew  the  place,  had  examined  it,  and  were 
able  to  state  the  facts  upon  which  their  opin- 
ions were  baaed  as  to  whether  the  crossing 
was  dangerous.  In  an  action  against  a  turn- 
pike company  for  injuries  caused  by  falling 
into  an  excavation  on  its  road,  opinions  of 
persons,  not  adepts,  as  to  whether  the  hple 
was  dangerous  were  held  inadmissible.  Turn- 
pike Go.  y.  Coover,  26  Ohio  St.  521,  the  court 
said:  "Whether  that  place  in  the  road  was 
dangerous  was  a  question  for  the  jury,  and 
not  for  the  witnesses.  It  was  not  a  question 
of  science  or  art,  nor  was  it  one  where  the 
jury  could  not  be  put  in  possession  of  all  the ' ' 
facts  necessary  to  its  decision."  In  the  case 
of  City  of  Parsons  t.  Lindsay,  26  Kan.  430, 
tbe  plaintiff,  while  crossing  a  street  in  the 
city  aboot  midnight,  stepjMd  from  a  street 
crossing  into  a  gutter,  and  was  injured. 
"The  crossing  had  formerly  extended  over 
the  gutter,  making  the  surface  of  the  side- 
walk and  the  crossing  continuous;  but.  sev* 
eral  weeks  before  the  accident  occurred,  an 
abutting  lot-owner  had  cut  oft  the  planks 
composing  the  crossing,  for  the  purpose  of 
putting  in  stone  curbing  and  guttering,  and, 
after  putting  them  in,  left  the  gutter  un- 
covered." Opinions  of  witnesses  cognizant 
of  the  facta  were  admitted  by  the  trial  court. 
The  supreme  court,  on  review,  stated  the 
general  rule  that  opinions  of  witnesses  are 
not  conapetent,  "although  such  opinions  may 
be  derived  from  witnesses'  personal  observa- 
tion, and  are  sought  to  be  given  in  evidence, 
in  connection  with  the  facts  on  which  they 
are  based."  The  court  proceeds  to  note  the 
exceptions,  as  where  experts  are  allowed  to 
testify  whether  cognizant  of  the  facts  or  not, 
and  other  exceptions,  where,  from  the  nature 
of  the  inquiry,  tbe  facts  cannot  well  be  put 
before  a  jury  without  Involving  an  opinion. 
Tbe  court  then  proceeds:  "The  present  case, 
however,  does  not  come  within  any  of  the 
exceptions,  but  comes  within  the  general 
rule;"  and  concludes  that  "all  tbe  circum- 
stances, however,  should  have  been  given  to 
the  Jury,  and  then  the  question  whether  the 
crossing  was  safe  or  unsafe  should  have  been 
left  to  the  jury."  See,  also,  Kelley  v.  Town 
of  Fond  du  Lac,  SI  Wis.  179;  Tuttle  T.  City 
of  Lawrence,  119  Mass.  276:  Oleson  v.  Tel- 
ford. 37  Wis.  880. 

Tbe  court  below,  we  think,  correctly  re- 
fused to  permit  pUiintiflto  prove  by  J.  M. 
Thornton  that,  previous  to  tiie  date  of  the 
injury  to  plaintifl,  he  had  fallen  into  the 
same  bole  where  plaintifl  was  injured;  that 
the  city  had  notice  of  ihe  fact,  and  had  not 
repaired  the  place.  Thornton  fell  from  the 
foot-bridge,  and  the  evidence  was  objected 
to  on  this  ground.  Such  evidence  would  not 
tend  to  siiow  that  the  wood  bridge  was  un- 
safe for  travel  on  horseback. 

Appellant  assigns  as  error  the  following 
extract  of  the  court's  charge:  "If  they  [the 
jory^  And  tliat  the  bridge  was  reasonably  safe 
and  sutflcient  for  the  public,  then  they  will 
and  for  tbe  defendant."  Appellant  says  this 


is  error,  because  the  issues  were:  "(1)  Had 
the  defendant  rendered  the  street  crossing 
dangerous  by  constructing  the  bridge  of  a 
width  less  than  the  traveled  portion  of  the 
street,  thus  leaving  an  uncovered  hole  in  the 
street?  and  (2)  was  it  negligence  in  defend- 
ant to  so  construct  the  bridges  as  to  leave  said 
uncovered  opening,  rendering  the  street  cross- 
ing less  safe  than  it  would  have  been  without 
the  bridge?"  The  whole  paragraph  of  the 
charge  from  which  the  above  extract  is  taken 
is  as  follows:  "From  the  testimony  the  jury 
will  determine  whether  the  city  authoriti<>s 
used  that  care  and  skill  which  a  prudent  man 
would  ordinarily  use  in  like  circumstances  in 
making  and  Iceeping  the  bridge  as  shown  to 
have  been  on  July  tbe  80th.  1887,  with  the 
surrounding  facts;  and  if  they  And  such  care 
and  prudence  to  liave  been- taken  and  used 
in  keeping  said  bridge  in  the  dimensions 
shown,  looking  to  all  tbe  circumstances, — 
that  is,  if  they  find  that  the  bridge  was  rea- 
sonably safe  and  sufficient  for  the  public, — 
then  they,  will  find  for  the  defendant."  The 
jury  were  then  instructed  tliat  if  tbe  city 
failed  to  exercise  such  care,  etc.,  to  find  for 
plaintift.  We  see  from  the  foregoing  that 
tbe  charge  of  the  court,  taken  in  its  proper 
connection,  is  not  obnoxious  to  the  criticism 
contained  in  the  assignment  of  error.  Bj  a 
fair  construction,  it  did  submit  to  the  jury 
the  issue  contended  for  by  appellant  as  to 
wtbther  the  bridge  was  of  sufficient  dimen- 
sions to  relieve  the  city  of  negligence  in  its 
construction  and  keeping.  If  tbe  jury  had 
concluded  that  the  bridge  was  too  short,  or 
that  the  uncovered  openi  ng  rendered  the  cross- 
ing unsafe,  or  that  the  bridge  was  not  rea- 
sonably sufficient  for  public  travel,  they  would 
have  so  found  under  tbe  charge.  If  the  charge 
was  not  full  enough,  it  was  the  plaintiff's 
privilege  to  make  it  complete  by  special 
charges. 

The  next  complaint  of  appellant  is  that  the 
court,  in  its  charge,  ignored  the  question  of 
negligence  of  defendant  in  making  the  uncov- 
ered opening  in  the  street,  in  charging  that 
"if  the  bridge  was  reasonably  safe  and  suffi- 
cient, "  etc.  We  are  unable  to  see  that  the 
question  of  negligence  was  ignored  in  the 
charge.  It  directed  the  jury  to  find  for  the 
defendant,  if  they  should  believe,  from  the 
evidence,  that  it  had  exercised  the  care  that 
a  prudent  man  would  exercise  in  like  circum- 
stances; and  then  submitted  the  converse  of 
the  proposition,  which  was  in  effect  to  submit 
the  question  of  negligence  or  not  of  the  cor- 
poration. The  couri  laid  down  tbe  correct 
rule  as  to  the  duty  of  the  city, — that  the  bridge 
must  be  reasonably  safe  and  sufficient  for  pub- 
lic use.  It  is  said  by  a  text-writer  upon  this 
subject  that  "the  liability  is  not  that  of  a 
guarantor  of  the  safety  of  the  traveler.  The 
corporate  authorities  are  only  bound  to  use 
reasonable  skill  and  diligence  in  making  the 
streets  and  sidewalks  safe^nd  convenient  for 
travel.  It  is  under  no  obligation  to  provide 
for  everything  that  may  happen  upon  them, 
but  only  for  such  things  as  ordinarily  exist. 


Digitized  by 


Google 


75S 


SOUTHWESTERN  UEPOBTEB,  Vol.  12. 


(Aik. 


or  such  as  may  reasonably  be  expected  to  oc- 
cur." Dill.  Mun.  Corp.  8  1015.  And,  again, 
be  says:  "It[tbe  street]  must  be  made  rea- 
sonably safe  for  use;  but  this  does  not  neces- 
sarily imply,  as  a  matter  of  law,  that  the 
whole  width  of  the  street  must  be  in  good  con- 
dition. Whether  the  street  was  wide  enough 
to  be  safe,  whether  it  was  in  a  reasonably  safe 
condition  for  public  use  by  travelers  who  use 
ordinary  care  to  avoid  injury,  are  almost  al- 
ways questions  for  the  jury."  Id.  g  1016,  and 
authorities  cited;  also  section  1019,  where  the 
doctrine  that  the  streets,  sidewallcs,  and 
bridges  are  required  "to  be  in  only  reasonably 
safe  condition  for  travel  in  the  ordinary 
modes"  is  emphasized.  These  quotations, 
we  think,  correctly  enunciate  the  law. 

Appellant  complains  that  the  court  erred  In 
not  defining  the  degree  of  care  required  of 
plaintiff,  she  being  only  18  years  of  age,  and 
in  not  giving  the  correct  legal  deflnitiun  of 
"ordinary  care, "  as  applied  to  her.  The  court 
instructed  the  Jury  that  "if  plaintiff  was  want- 
ing in  the  use  of  such  care  and  prudence  as 
an  ordinarily  prudent  person  in  lilte  circum- 
stances would  use  to  avoid  the  injury,  and 
that  but  for  her  own  want  of  such  care  the 
injury  would  not  have  happened,"  she  could 
not  recover.  The  charge  was  correct  as  ap- 
plicable to  ordinary  persons,  and  we  can  see 
no  reason  why  it  should  hot  apply  to  the 
plaintiff.  There  was  evidence  supporting  the 
verdict  of  the  jury,  the  court  submitted  Vie 
law  applicable  to  the  case  as  we  understand 
it,  and  we  do  not  feel  authorized  to  set  the 
verdict  aside.  We  conclude  the  judgment  of 
the  court  below  should  be  affirmed. 

Statton,  C.  J.  Report  of  the  commission 
of  appeals  examined,  their  opinion  adopted, 
and  the  judgment  affirmed. 


Clark  Countt  v.  Callawat. 
(Supreme  Court  of  Arkansas.    Jon.  4, 1890.) 
CoBomaa — Inquest. 
Hansf.  Dig.  Ark.  ^  662,  which  provides  for 

a  ooToner's  Inquest  when  a  person  dies  an  unnatural 
death,  does  not  authorize  the  coroner,  in  the  ab- 
sence of  any  ciroumstanoe  tending  to  induce  the 
belief  that  death  resulted  from  an  unnatural  cause, 
to  hold  an  Inquest  on  the  body  of  a  person  who  died 
from  apoplexy. 

Appeal  from  circuit  court,  Clark  county; 
B.  D.  Heaun,  Judge. 

Action  by  W.  H.  Callaway  against  Clark 
county  for  services  rendered  by  him  as  cor- 
oner in  holding  an  inquest  over  the  body  of 
William  Rooks.  The  county  court  disal- 
lowed the  claim.  On  appeal  to  the  circuit 
court,  the  claim  was  allowed  by  the  court  sit- 
ting as  a  jury.  The  county  appeals.  On 
the  trial  plaintiff  testified  as  follows:  "On 
or  about  Septomber  8,  1887, 1  was  notified 
by  Dan  Hardy  of  the  death  of  William  Rooks. 
He  stated  to  m^  the  manner  of  bis  death, 
which  statement  was  substantially  the  same 
as  his  testimony  in  this  case  taken  at  the  cor- 
oner's inquest.    At  the  Inquest  the  verdict  of 


the  Jury  was  as  follows:  <  We,  the  Jury,  find 
from  the  testimony  before  us  that  the  de- 
ceased came  to  his  death  by  apoplexy.'  De* 
ceased  died  within  twenty  or  thirty  steps  of 
hishouqe."  At  tiie  inquest  Dan  Hardy  testi- 
fied: "Myself  and  William  Rooks  were  saw- 
ing this  morning,  and  he  (Rooks)  was  com- 
plaining, and  we  stopped  sawing,  and  Rooks 
atraightoned  by  the  fence,  and  taken  a  fit,  and 
fell  down,  and  died  in  about  three  minutes. 
He  did  not  complain  before  we  began  to 
saw."  Three  other  {>ersons  who  witnessed 
Rooks'  death  substantially  corroborated  Har- 
dy.  Mansf .  Dig.  Ark.  §  692,  provkies:  "If 
' '  any  person  die  in  prison,  or  if  any  person  be 
slain,  or  die  an  unnatural  death,  except  by 
the  sentonce  of  the  law,  or  if  the  dead  body 
of  any  person  be  found,  and  the  circumstan- 
ces of  the  death  be  unknown,  information 
shall  be  immediately  given  to  the  coroner  of 
the  county." 

Craiqford  <t  Grawford,  for  appellant. 
Murry  <£  Kinsuxtrthy,  for  appellee. 

Feb  Cusiam.  It  is  not  necessary  that  an 
inquest  should  be  held  in  the  case  of  one  dy- 
ing with  fever,  apoplexy,  or  other  disease.  It 
was  not  required  by  the  common  law,  (2 
Hale,  Com.  Law,  57,)  and  is  not  demanded 
by  the  statute.  Mansf.  Dig.  §  692.  It  is 
not  the  duty  of  the  coroner  to  inquire  of  sud- 
den deaths,  unless  there  is  reasonable  ground 
to  believe  that  theyare  the  result  of  violence 
or  unnatural  means.  The  authority  is  to  be 
exercised  within  the  limits  of  a  sound  dis- 
cretion, and  when  exercised  the  presumption 
is  that  the  coroner  has  acted  in  good  faith  on 
sufficient  cause.  Lancaster  Co.  v.  Mishler» 
100  Pa.  St.  624.  As  was  said  in  the  case 
cited:  "The  duty  of  a  coroner  to  hold  an  in- 
quest rests  on  sound  reason, — on  that  reason 
which  is  the  life  of  the  law.  It  is  not  a  pow- 
er to  be  exercised  capriciously  and  arbitrarily 
against  all  reason.  The  object  of  an  inquest 
is  to  seek  information,  and  to  obtain  and  se- 
cure evidence  in  case  of  death  by  violence  or 
other  undue  means.  If  there  be  reasonable 
ground  to  suspect  it  was  so  caused,  it  be- 
comes the  duty  of  a  coroner  to  act.  If  he 
has  no  grounds  for' suspecting  that  the  death 
was  not  a  natural  one,  it  Is  a  perversion  of 
the  whole  spirit  of  the  law  to  compel  the 
county  to  pay  him  for  such  services."  It  is 
the  province  of  the  county  court  to  determine 
whether  the  case  i.s  one  for  the  expense  of 
wltlch  the  county  ia  liable.  Lancaster  Go.  ▼. 
Mishier,  supra;  SUto  v.  Marshall,  82  Ma 
486.  In  this  case  there  were  no  circum- 
stances tending  to  induce  the  belief  ttiat  there 
was  any  unnatural  cause  conducing  to  the 
death.  ■  Iteverse  and  remand. 


WsAB  et  al.  V.  Olbasor. 
(Supreme  Court  of  Arkanscu.    Jan.  11, 1890.) 

iNBKXEFEBa — GRATUITOUS  BaILEBS—OBOSS  KxQU- 
OBKCB. 

1.  Where  a  person  surrenders  tats  room  and 
pays  bis  bill  at  an  inn,  the  eztraordlDaiy  liability 
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of  an  Innkeeper  to  his  gueBt  doee  not  arise  as  to 
baggaKe  subsequently  deliveied  to  the  innkeeper. 
2.  The  deliyery  of  baggage  by  an  innkeeper 
to  an  apparent  stranger  wlthont  an  effort  to  remy 
bis  olaun  to  the  property,  and  vithout  inquiry  as 
to  its  ownership,  is  an  act  of  gross  negligenoe  for 
which  the  owner  may  recover,  though  the  inn- 
keeper was  merely  a  gratuitous  bailee  of  the  bag- 
gage. 

App^I  from  circuit  court,  Pulaski  county; 
J.  W.  Martin,  Judge. 

Action  by  J.  H.  Wear,  Boogher  &  Co. 
against  L.  D.  Oleason,  for  the  loss  of  a  trunk 
left  at  defendant's  iiotel  by  John  B.  Boddy, 
plaintifC's  traveling  salesman.  On  the  trial 
it  appeared  that  on  the  night  of  August  19. 
1887,  Boddy  stopped  at  tlie  Union  Depot 
Hotel  at  Little  liock,  kept  by  defendant. 
After  paying  bis  bill,  Boddy  asked  defend- 
ant to  loan  him  925,  and  offered  to  leave  a 
trunk  as  security.  Defendant  replied  that 
be  did  not  care  for  any  security,  and  offered 
to  g:ive  Boddy  a  check  for  the  trunk,  which 
Boddy  refused.  Boddy  then  gave  bis  due- 
bill  for  025,  and  defendant  loaned  him  the 
money.  Before  departing,  however,  Boddy 
gave  his  railroad  check  to  defendant,  who 
sent  a  porter  to  the  railroad  baggage  room, 
and  got  the  trunk.  Some  time  afterwards 
a  stranger  came,  and.  pointing  out  Boddy's 
trunk,  which  was  in  the  hall  of  the  hotel, 
said  he  wanted  it  sent  to  the  railroad  bag- 
ga^^e-room.  This  defendant  accordingly  did. 
Tlie  trunk  has  never  been  heard  of  since. 
There  was  a  verdict  for  defendant,  and  from 
an  onler  overruling  their  motion  for  a  new 
trial  plaintiffs  appeal. 

27.  Af.  <£  0.  B.  Rose,  for  appelUnts.  San- 
der* <ft  Watkiiu,  for  appellee. 

Prr  CimiAM.  There  is  no  evidence  to 
abow  that  Gleason  received  the  trunk  in  the 
capacity  of  innkeeper.  Boddy  had  severed 
bis  personal  connection  with  the  hotel  by 
surrendering  his  room  and  paying  his  bill, 
before  the  trunk  was  delivered  to  Gleason. 
It  was  subsequently  delivered  to  him  either 
under  an  understanding  that  it  should  beheld 
as  a  pledge  for  money  loaned  by  him  to  Bod- 
dy or  for  the  accommodation  of  Boddy  alone. 
In  neither  case  would  the  extraordinary  lia- 
bility incident  to  the  relation  of  innkeeper  and 
guest  arise.  Bish.  Kon-Contract  I^w,  §§ 
1172.  1180. 

if  tbe  defendant  became  a  gratuitous  bailee 
or  depositary  without  rewud,  for  tbe  ao- 
commodation  of  Boddy,  as  the  Jury  might 
well  bare  found  from  the  evidence,  be  was 
not  answerable  except  for  gross  neglect. 
His  only  excuse  for  his  failure  to  deliver  on 
demand  the  trunk  deposited  with  him  was 
that  be  had  delivered  it  to  a  third  person, 
who  claimed  it  as  his  own.  Bat  by  delivery 
to  a  third  person  the  bailee  deals  with  the 
subject  of  the  bailment  in  a  manner  not  war- 
ranted by  the  understanding  bet  ween  the  par- 
ties, and  thereby  commits  a  wrongful  act  for 
which  he  becomes  liable.  As  to  whether  an 
honest  mistake  by  a  gratuitous  bfiilee  in  tbe 
identity  of  the  owner  or  of  the  property,  made 


after  the  exercise  of  care  on  his  part,  would 
excuse  him,  is  not  presented  by  tlie  facts  in 
this  case.  The*  delivery  by  Gleason  was 
made  to  an  apparent  strang^er  without  an  ef- 
fort to  verify  his  claim  to  the  property,  and 
without  inquiry  as  to  its  ownership.  He 
thus  manifested  a  culpable  indifference  to 
tbe  safety  of  the  property  committed  to  his 
care,  which,  according  to  all  the  authorities 
which  have  come  to  our  notice,  makes  him 
answerable  for  the  value  of  the  goods. 
Schouler,  Bailm.  §§  117.  118;  Edw.  Bailm. 
§§  99,  162;  Nelson  v.  King.  26  Tex.  655; 
Dufour  V.  Mepham,  31  Mo.  577;  Coykendall 
V.  Eaton,  55  Barb-  193;  Willard  v.  Bridge,  4 
Barb.  361.  In  view  of  this  fact,  tbe  evi- 
dence does  not  warrant  the  verdict,  and  tbe 
judgment  will  be  reversed,  and  the  cause  re- 
manded for  a  new  trial.    It  is  so  ordered. 


St.  Louis,  I.  M.  &  8.  Bt.  Co.  v.  Box. 

(Supreme  Court  of  Arkansat.    Jan.  tl,  189a) 

Ubtbotivb  Uiohwats— Coktbibutobt  Nbo- 

UOENOB. 

The  fact  thatplaintiif  knew  of  the  defective 
condition  of  a  hiKhway  crossing  over  defendant's 
railroad  track,  which  was  not  neoessarily  danger- 
ous, and  attempted  to  drive  across  it  with  a  loaded 
wagon,  when  he  was  injured,  is  not  of  itself  con 
elusive  proof  of  contributory  negligence ;  but  it  Is 
for  the  Jury  to  determine,  under  all  the  olrcum- 
stanoes,  whether  plaintiff  was  justified  in  attempt- 
ing to  cross  the  roadway  notwithstanding  the  de- 
fect, and  whether  in  doing  so  be  used  due  care. 

Appeal  from  circuit  court,  Craighead  coun- 
ty; J.  £.  BiDDicK,  Judge. 

Action  by  G.  W.  Box  against  the  St.  Louis, 
Iron  Mountain  &  Southern  Kailroad  Com- 
pany, for  personal  injuries  sustained  in  being 
thrown  from  his  wagon  by  reason  of  a  de- 
fective crossing  over  defendant's  track  near 
the  depot  in  the  town  of  Corning.  On  the 
trial,  it  appeared  that  plaintiff  was  hauling 
lumber  at  the  time  of  tbe  accident.  There 
were  three  tracl<s  at  the  crossing, — the  main 
track,  and  one  side  track  on  each  side.  The  • 
condition  of  the  crossing  over  the  main  track 
was  very  bad.  An  indine  led  up  to  it,  and 
the  distance  from  the  top  of  the  rail  to  the 
ground  was  eight  or  ten  inches.  Between 
the  rails  was  a  bole  six  or  seven  inches  deep, 
where  a  plank  had  been  broken  off.  Plai  ntifl 
crossed  tbe  side  track  all  right,  but  when  he 
came  to  the  main  track  the  wheels  struck  a 
plank  outside  of  the  rail.  The  team  stopped, 
and  qiiit  pulling,  and  tbe  wagon  rolled  back 
some  two  or  three  feet.  Plaintiff  then  took 
tbe  whip  and  struck  one  of  the  mules,  which 
started  up  again,  and  pulled  the  wagon  over 
tbe  rail.  The  fore  wheels  went  into  the  hole, 
and  the  jar  threw  plaintiff  onto  the  double- 
tree. Failing  to  recover  himself,  he  fell  to 
the  ground,  was  run  over  by  the  wagon,  and 
badly  hurt.  Plaintiff  had  driven  over  the 
crossing  that  day,  and  many  times  before. 
He  knew  ite  condition,  as  did  everybody  in 
Corning.  The  citizens  had  been  complaining 
of  it  for  some  time.  The  next  crossing  was 
about  half  a  mile  north.    Plaintiff  had  a  ver- 
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diet,  and  from  an  order  overruling  defendant's 
motion  for  a  new  trial  it  appeals. 

Dodge  <£  Johnson,  for  appellant.  F.  Q. 
Taylor,  for  appellee. 

Per  Ccriam.  It  is  admitted  that  there 
vras  proof  showing  negligence  on  the  part  of 
the  company  in  its  failure  to  keep  the  road 
crossing  in  repair;  but  it  is  argued  tliat  the 
plaintiff's  attempt  to  cross  the  track  with  a 
loaded  wagon,  when  he  knew  of  the  defective 
condition  of  the  crossing,  is  of  itself  conclu- 
sive proof  of  contributory  negligence,  and 
bars  a  recovery.  It  is  certainly  true  that  one 
cannot  recover  for  an  injury  caused  by  his 
own  wanton  or  unreasonable  conduct  in  this 
more  than  in  any  other  class  of  cases,  (see 
Railway  Co.  v.  Rosenberry,  46  Ark.  256;)  but 
a  traveler  is  not  compelled  to  abandon  the 
use  of  the  only  highway  conveniently  ac- 
cessible to  him  merely  because  he  is  apprised 
that  it  is  out  of  repair.  "A  person  who,  in 
the  lawful  use  of  a  highway,  meets  with  an 
obstacle,  may  yet  proceed,  if  it  is  consistent 
with  reasonable  care  so  to  do;  and  this  is 
generally  a  question  for  the  jury,  depending 
upon  the  nature  of  the  obstruction,  and  all 
the  circumstances  surrounding  the  party." 
This  language,  announcing  the  general  rule 
which  governs  such  cases,  was  used  by  the 
supreme  court  of  Massachusetts  in  a  case  very 
similar  to  this  one,  Mahoney  v.  Railroad 
C!o.,  104  Mass.  73.  See,  too,  Thomp.  Neg.  p. 
1205,  §  53.  The  defect  in  the  road  croasing 
was  not  necessarily  dangerous,  and  it  was  a 
question  for  the  jury  to  determine  whether, 
under  the  circumstances,  the  plaintiff  was 
justified  in  attempting  to  cross  the  roadway 
notwithstanding  the  defect,  and  whether  in 
doing  su  he  used  due  care.  The  court  snb- 
mitted  the  question  under  proper  instructions 
to  them,  and  their  verdict  is  conclusive  here. 

Affirm. 


McQUADT  V.  Mattinglt. 
(Coxvrt  of  Appeals  of  KerUucku.  Dec.  14, 1889.) 
Public  Laxdb — Actujj.  Settlers. 
CutUng  s  f  e  w  logs  and  making  a  small  clear- 
ing on  vacant  and  unappropriated  land  do  not 
constitute  one  an  "actual  settler"  thereon,  so  as 
to  entitle  him  to  the  notice  which  Gten.  St.  Ky. 
c.  109,  i  3,  requires  to  be  given  "actual  settlers"  on 
■nch  land  of  an  intention  by  another  to  locate  the 
same. 

Appeal  from  circuit  court,  Breckinridge 
county. 

"Not  to  be  officially  reported." 

Action  by  R.  T.  Mattingly  against  Obediab 
McQuady.  Judgment  for  plaintiff.  Defend- 
ant appeals. 

R.  A.  Miller  and  T?ioa.  H.  Mines,  for  ap- 
pellant.   John  Allen  Murray,  for  appellee. 

Holt,  J.  The  right  of  the  appellee,  R.  T. 
Mattingly,  to  the  land  in  contest,  is  resisted, 
upon  the  ground  that  when  his  vendor,  who 
was  the  patentee,  located  it,  the  appellant  had 
no  notice  of  such  an  intention,  and  was  in  the 
actual  possession  of  it.    Section  2,  c.  109, 


Oen.  St.,  provides :  "An  actual  settler  on  any 
vacant  and  unappropriated  land  shall  haves 
pre-emption  right  to  any  number  of  acres, 
not  exceeding  one  hundred,  to  be  laid  off  as 
nearly  as  possible  in  a  square,  his  improve- 
ments in  the  center.    Before  any  otiier  per- 
son shall  locate  the  same,  three  months'  no- 
tice of  intention  to  do  so  must  be  nven  to 
the  actual  settler,  in  which  notice  tne  land 
intended  to  be  taken  up  or  appropriated  must 
be  described."     The  patent  issued  on  July  2, 
1877,  and   was  based   upon  a  survey  made 
March  10,  1876.    Prior  to  the  latter  date  the 
appellant,  Obediah  McQuady,  had  cut  some 
40  or  50  house  logs  upon  the  land,  and  had 
made  a  small  clearing;  otherwise  it  was  in 
wdbds.    He  testifies  that  he  did  so  in  the 
spring  of  1876.     Other  evidence  shows,  how- 
ever, that  it  was  before  the  making  of  the 
survey.     When  it  was  made,  however,  none 
of  the  land  was  inclosed.    The  appellant  then 
had  no  defined  boundary,  unless  it  was  one 
furnished  by  adjoining  lands.    He  bad  then 
never  occupied  or  used  it  in  any  way,  save  in 
making  the  clearing  named.     This  appears 
to  have  been  done,  and  the  logs  cut  prepara- 
tory to  building  a  house.     There  is  upon  the 
one  hand  evidence  tending  to  show  that,  after 
doing  this  much,  he  declared  his  intention  to 
move  to  another  state,  and  have  nothing  fur- 
ther to  do  with  the  land.    Upon  the  other, 
however,  there  is  testimony  conducing  to 
show  that  he  intended  to  return  to  it  In  the 
following  fall.    He  in  fact  did  so;  erected  a 
small  house  thereon;  moved  into  it;  and  has 
so  resided  ever  since.     The  appellee  was  slow 
to  sue  for  the  land,  but  nevertheless  the  fact 
appears  that  when  the  survey  was  made,  back 
to  which  time  the  title  acquired  by  the  patt^nt 
relates,  the  appellant  bad  never  been  in  pos- 
session of,  or  occupied  or  used,  the  land  in 
any  way,  further  than  to  cut  a  few  log^  and 
make  the  small  clearing  thereon.     This  did 
not  make  him  an  actuiQ  settler  upon  it,  and 
notice  to  him,  therefore,  of  an  intention  by 
another  to  locate  it  was  not  necessary.     He 
certainly  was  not  then,  and  never  bad  been, 
an  actual  occupant  of  it;  and  whether  he  was 
then  in  the  actual  possession  or  not  was  an 
ordinary  issue  upon  which  the  lower  court 
has  found  against  him.     With  the  testimony 
conflicting  to  any  considerable  extent,  we 
would  not  feel  disposed  to  disturb  its  conclu- 
sion, and  cannot  do  so  when  it  is,  as  we 
think,  fully  sustained  by  it.    Judgment  af- 
firmed. 


Bush  «t  ai.  v.  Johnson  et  at. 
(Court  of  Appeal*  of  Kentucky.    Dee.  14, 1889.) 

Voi.UNT.UST  COItVETANCES. 

A  father,  owning  about  44  acres  of  land,  tie- 
ing  old  and  infirm,  conveyed  it  to  one  of  his  sons,  in 
consideration  that  the  latter  would  support  the  te- 
ther and  mother  during  the  life  of  eacli.  Held, 
that  there  was  nothioK  irrational  in  the  act,  nor  an 
indiffereaoe  to  the  rights  of  his  other  children,  and 
that  the  transaction  would  not  be  disturbed  at  the 
instance  of  the  latter. 

Appeal  from  circuit  court,  Owen  county. 
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"Not  to  be  oflBcially  reported." 

Action  by  James  L.  Bush  and  others  against 
R.  S.  Johnson  and  others.  Judgment  for  de- 
fendants.   Plaintiffs  appeal. 

/.  W.  Perry  and  Thoman  H.  Gordon,  for 
appellants.  J.  W.  Greene  and  M<mtgomery, 
Lindtay  <ft  Bott*,  tor  appellees. 

Fbtor,  J.  There  is  some  conflict  in  the 
testimony  in  this  case  as  to  the  capacity  of 
the  intestate,  as  well  as  what  constituted  the 
consideration  for  the  deed  executed  by  Samuel 
Johnson  to  his  son  K.  T.  Johnson.  The  fa- 
ther, owning  about  44  acres  of  land,  and  be- 
ing old  and  infirm,  conveyed  it  to  his  son  B. 
T.  Johnson,  in  consideration  that  the  latter 
would  support  the  father  and  mother  during 
tbe  life  of  each.  The  deed  expresses  a  mon- 
eyed consideration,  but  the  real  consideration 
was  as  stated.  This  conveyance  is  sought  to 
be  set  aside  by  the  brothers  itnd  sisters  of  the 
appellee  on  the  ground  of  undue  Influence 
and  the  want  of  capacity  on  the  part  of  the 
grantor  to  execute  It.  They  allege  and  prove 
that  the  old  man  was  made  to  believe  by  his 
son  that  his  land  would  be  taken  for  debt, 
and  that,  to  secure  him  in  his  estate,  it  was 
best  to  convey  the  land  to  the  appellee,  who 
would  hold  it  for  all  the  children  at  the  fa- 
tber's  death.  Some  of  the  land  had  been  sold 
to  satisfy  debts  that  the  grantor  was  liable 
for  as  the  surety  of  his  sons-in-law,  and  the 
44  acres  had  been  set  apart  as  a  homestead. 
Tlie  widow  is  still  in  the  occupancy  of  the 
land,  and  is  content  with  the  execution  of  the 
deed  and  the  agreement  made  between  the  fa- 
ther and  son;  and  the  latter  is  yet  complying 
witb  his  agreement,  and  did  so  during  the  life 
of  the  father.  The  proof  conduces  to  show 
thM  the  aid  of  the  son  was  essential  to  the 
welfare  and  comfort  of  his  parents,  and  that 
this  aid  was  cheerfully  rendered.  Besides, 
frona  the  old  man's  surroundings,  there  was 
doubtless  an  apprehension  that  his  estate 
would  be  lost;  and  it  certainly  was  manifest 
that  he  was  in  no  condition  to  support  him- 
self. He  Icnew  what  was  best  for  his  inter- 
ests, and  that  of  his  wife,  and  recognized  the 
necessity  of  looking  to  the  son  for  bis  sup- 
port and  maintenance.  There  is  nothing 
irrational  in  the  act,  nor  an  indifference  to 
the  rights  of  his  other  children,  but  an  exer- 
cise of  a  matured  judgment  that  prompted 
him  to  do  that  which  secured  a  living  to  both 
husband  and  wife  in  their  declining  years. 

Judgment  affirmed. 


FiKL  V.  CoviMOTON  S.  B.  T.  Bt.  Co. 
(Cottrt  of  Appeal*  of  Kentvcky.  Deo.  13, 1889.) 
AlTSAI. — HAlTDATa  iXB  Pkooixdinos  Below. 
In  prooeedinos  to  condemn  land  for  railroad 
purposes,  on  appeal  taken  by  tbe  plaintiff  railroad 
oompsny  from  the  Jadgment  readered  in  the  cir- 
cnlt  court  was  accompanied  by  a  supersedent  Is- 
sued at  the  instance  of  both  parties.  Held,  that 
an  order  of  the  circuit  court  for  payment  of  the 
amount  of  tbe  judgment  into  the  baads  of  tbe  clerk 
of  the  court,  and  for  a  writ  of  possession,  made, 
at  tbe  instance  of  plaintiff,  after  toe  delivery  by  tbe 


conrt  of  appeals  of  an  opinion  affirming  the  Judg- 
ment, but  before  the  mandate  of  that  court  was  or 
could  be  legally  issued,  was  Illegal  and  void;  and 
that  no  costs  could  be  imposed  on  either  party  by 
reason  of  any  order  of  the  court  made  in  reference 
to  the  money. 

Appeal  from  circuit  court,  Kenton  county. 

"Not  to  be  officially  reported." 

A  proceeding  by  tbe  Covington  Short  Boute 
Transfer  Bail  way  Company  to  condemn  tbe 
property  of  G.  Piel  for  railroad  purposes. 
From  an  order  granting  a  writ  of  possession, 
defendant  appe<<lB. 

Lewis,  C.  J.  In  a  proceeding  to  condemn 
the  property  of  appellant  for  use  of  appellee, 
judgment  was  rendered  in  tbe  Kenton  circuit 
court  for  $8,250,  based  upon  finding  of  a 
jury,  from  which  an  appeal  was  prosecuted 
by  the  present  appellee,  and,  on  motion,  a 
cross-appetU  from  order  of  the  lower  court 
awarding  a  writ  of  possession  for  the  prop- 
erty condemned.  This  conrt  affirmed  the 
judgment,  (8  S.  W.  Rep.  449;)  but  the  man- 
date was  not  issued  until  June  29,  1888,  be- 
ing 80  days  after  the  opinion  was  delivered, 
nor  filed  in  the  clerk's  office  of  the  lower  court 
until  June  80,  1888.  But  June  16.  1888,  an 
order  was  maide  as  follows:  "It  appearing 
that  the  plaintiff,  said  railway  company,  by 
its  attorney,  Hallam  &  Myers,  this  day  ten- 
dered to  the  defendant,  said  Piel,  in  the  per- 
son of  his  attorney,  William  Goebel,  08,250  in 
money,  the  same  being  tbe  value  in  damages 
of  the  condemned  property,  as  assessed  and 
fixed  by  the  verdict  and  judgment  herein: 
and  that  the  plaintiff,  by  its  attorneys,  bad 
paid'in  full  all  costs  herein  adjudged  to  said 
defendant,  plus  010,  for  costs  since  accrued; 
and  that  said  Piel,  by  his  attorney,  Goebel, 
rejected  the  tender  aforesaid,  and  the  plain- 
tiff, by  its  attorney,  thereupon  tendered,  and 
actually  paid  into  court,  into  the  hands  of  H. 
C.  Hallam,  the  cierk  thereof,  tbe  said  sum  of 
money,  and  moved  the  court  for  a  writ  of 
possession  for  the  premises  described  in  the 
judgment  herein:  Now,  therefore,  a  writ  of 
possession  is  awarded,  to  be  issued  forthwith 
for  the  premises  aforesaid."  But  the  writ 
appears  from  the  record  to  have  been  super- 
seded June  25,  1888.  There  appears,  how- 
ever, to  have  been  issued  another,  and  tbe 
fourth  writ,  June  SOth.  which  was  returned 
July  6th,  indorsed  executed  by  delivering  the 
property  to  possession  of  the  plaintiff.  The 
record  in  the  present  case  was  filed,  and  ap- 
peal granted,  June  25,  1888,  from  the  order 
of  the  circuit  court  mentioned.  But  as  upon 
the  filing  of  the  mandate,  June  30,  1888,  the 
last  writ  of  possession  was  issued  and  execut- 
ed, and  it  is  presumed  the  money  previously 
tendered  was  then  accepted,  there  is  now 
nothing  involved  in  this  appeal,  except  the 
costs,  including  an  allowance  for  receiving, 
caring  for,  and  disbursing  the  88,250,  which 
it  appears  the  clerk  moved  for  in  the  lower 
court.  The  effect  of  the  former  appeal,  ac- 
companied, as  it  was,  by  a  supersedeas  is- 
sued at  the  Instance  of  both  parties,  was  to 
suspend  all  proceedings  in  the  circuit  court; 
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and  the  order  for  payment  of  the  S8,250  into 
the  hands  of  the  clerk  of  the  court,  and  for  a 
writ  of  possession,  before  the  mandate  was 
jssned,  or  could  be  legally  issued,  from  this 
court,  was  illegal  and  void.  For  while  the 
plaintifF  and  appellant  in  that  action  might, 
before  the  mandate  was  filed  in  the  lower 
court,  have  tendered  the  money  finally  de- 
cided to  be  due,  with  the  effect  of  stopping 
Interest,  no  costs  could  thus  be  imposed  on 
either  party,  by  reason  of  any  order  of  court 
made  in  refprence  to  the  money,  because 
the  court  had  no  power  to  make  any.  Where- 
fore the  judgment  or  order  of  the  lower  court 
is  reversed,  and  cause  remanded,  for  setting 
it  aside. 


Williams  v.  Williams. 

{Court  of  Appeal*  of  Kentucku.    Dea  14, 1889.) 

SowBB— Limitation  of  Aotiomb. 

1.  As  Gen.  St.  Ely.  o.  63,  art.  4,  (3,  gives  the 
widow  dower  in  any  real  estate  of  which  the  hus- 
band, or  any  one  for  hU  use,  "was  seised  of  an  es- 
tate in  fee-simple,  at  any  time  during  coverture, " 
the  fact  that  the  husband  lost  title  to  lands  of 
whioh  he  was  seised  during  coverture,  by  adverse 
poBsession,  does  not  aflect  his  widow's  right  to 
oower  therein. 

8.  Qen.  St  a  71,  art  1,  H 1, 3,  and  4,  provldethat 
an  action  to  recover  real  estate  can  only  be  brought 
within  16  years  from  the  time  the  cause  acci-ued, 
except  when  the  person  to  whom  the  right  accrued 
la  an  infant,  married  woman,  or  person  of  un- 
sound mind,  and  then  it  may  be  brought  within  S 
years  after  removal  of  disabUlty,  but  in  no  case 
shall  the  period  be  extended  beyond  80  years  from 
the  time  the  action  first  accrued.  Held,  that  these 
provisions  have  no  application  to  an  action  by  a 
widow,  on  the  death  of  her  husband,  to  recover 
dower  in  lands  the  title  to  which  her  husband  lost, 
during  coverture,  by  adverse  possession,  as  her 
right  of  action  does  not  accrue  until  bis  death. 

Appeal  from  chancery  court,  Pendleton 
county. 

"To  be  officially  reported." 

This  is  an  action  for  dower  in  lands  by 
Elizabeth  B.  Williams  against  E.  P  Will- 
iams. Judgment  for  defendant  and  plain- 
tiff appeals. 

Dougherty  &  Boner  and  C.  H.  Lee,  for 
appellant.  M.  M.  &  O.  A.  Rardin  and  O'Hara 
&  Bryan,  for  appellee. 

Holt,  J.  Pope  Williams  died.  Intestate, 
in  1834,  the  owner  of  a  considerable  tract  of 
land,  and  leaving  nine  children  as  his  heirs. 
One  of  them,  Felix  Williams,  married  the  ap- 
pellant, Elizabeth  B.  Williams,  in  18S9.  The 
testimony  does  not  clearly  show  a  division 
of  the  land  »mong  the  heirs,  but  it  is  probable 
one  was  had  in  1842  or  1843.  It  is  claimed 
the  appellant  and  her  husband  sold  his  inter- 
est in  or  portion  of  tlie  land,  in  1843  or  1844, 
to  their  brother-in-law,  one  Byrd,  and  he,  in 
1845  or  1846,  to  the  appellee,  £.  P.  Will- 
iams. The  latter,  and  those  claiming  un- 
der him,  have  had  the  actual  possession  of 
it  ever  since  his  purchase,  claiming  it  as 
their  own.  Felix  Williams  died  July  27, 
1883;  and  the  appellant,  as  his  widow, 
brought  this  action  on  July  31,  1886,  to  re- 


cover dower  In  the  land.  The  three  requi- 
sites to  entitle  her  to  it  at  common  law  are 
shown,  to-wlt,  the  marriage,  seisin  by  the 
husband,  and  beneflciHlly  so,  during  the 
coverture,  and  his  death.  Unless,  therefore, 
she  has  in  some  legal  mode  been  divested  of 
the  right,  she  is  entitled  to  relief. 

The  appellee  defends  upon  the  ground  that 
she  and  her  husband  sold  and  conveyed  the 
land  to  Byrd,  and,  if  not,  that  then  the  ad- 
verse possession  for  so  long  a  time  bars  a 
recovery  by  her.  No  writing  evidencing  any 
sale  is  produced.  There  is  no  deed  of  record, 
and  search  has  been  made  at  the  proper 
places,  and  inquiry  of  the  proper  persons,  and 
none  found.  We  cannot  doubt,  however, 
but  what  the  husband,  at  the  time  named, 
sold  his  portion  of  the  land.  All  the  circum- 
stances say  so.  He  remained  near  the  land 
until  1839,  and,  long  after  his  removal  from 
tlie  state,  returned  1^  its  vicinity  for  a  pro- 
tracted visit.  During  all  this  time  he  knew 
his  portion  of  the  land  was  adversely  beld 
and  claimed;  and  yet,  from  the  time  wben  it 
is  claimed  he  sold  to  Byrd  until  his  death,  he 
never  set  up  any  claim  to  it.  We  cannot 
presume,  however,  that  a  deed  was  executed 
by  the  appellant.  None  is  produced,  or 
shown  to  have  been  executed  by  her;  and, 
unless  this  was  done,  and  it  recorded,  her 
then  inchoate  right  of  dower  did  not  pass,  al- 
tliough  a  sale  was  made  by  the  husband. 
She  testifies  that  she  never  joined  in  any 
deed,  and  never  knew  of  any  sale  of  the  land. 
One  witness  says  she  told  him  that  they  (her 
husband  and  herself)  had  sold  and  conveyed 
it.  He  is,  however,  interested  adversely  to 
her  in  this  litigation,  and  Is  contradicted  by 
her. 

Not  having  parted  with  her  right,  is  she 
now  prevented,  by  lapse  of  time,  from  as- 
serting it?  This  state  of  case  is  presented: 
The  appellee  asserts  a  sale  by  the  husband 
and  wife.  The  appellant  denies  it;  and  it  is 
urged  in  argument  for  the  appellee  that,  if 
her  denial  be  true,  yet  she  cannot  recover, 
because  of  the  adverse  b'oUling  of  the  land 
for  over  40  years.  In  short,  if  she  conveyed, 
she  has  no  right;  but,  even  if  she  did  not, 
and  her  version  be  true,  then  limitation  de- 
feats her.  The  last  question  remains  to  be 
considered.  Ailiiole  1,  o.  71,  of  the  General 
Statutes,  provides.  "Section  1.  An  action  for 
the  recovery  of  real  property  can  only  be 
brought  within  fifteen  years  after  the  right 
to  institute  it  first  accrued  to  the  plaintiff, 
or  to  the  person  through  whom  he  claims. 
Sec.  2.  If,  at  the  time  the  right  of  any 
person  to  bring  an  action  for  the  recovery  of 
real  property  first  accrued,  such  person  was 
an  infant,  married  woman,  or  of  unsound 
mind,  then  such  person,  or  the  person  claim- 
ing through  him,  may,  though  the  period  of 
fifteen  years  has  expired,  bring  the  action 
within  three  years  after  the  time  such  disabil- 
ity is  removed.  •  •  ♦  Sec.  4.  The  period 
within  which  an  action  for  the  recovery  of  ml 
property  may  be  brought  shall  not  in  any 
case  be  extended  beyond  thirty  years  from  the 
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time  nt  which  the  right  to  bring  the  action 
first  accrued  to  the  plaintiff,  or  the  person 
through  whom  be  claims,  by  reason  of  any 
death,  or  the  existence  or  continuance  of  any 
disability  whatever."  Manifestly,  neitlier 
the  3  nor  15  nor  the  80  years'  statute  apply 
to  the  appellant's  claim.  It  is  true,  she  sues 
to  recover  a  freehold  estate,  and  that  the 
right  of  dower  is  a  right  to  real  property. 
Anderson's  Trustee  v.  Sterritt,  79  Ky.  499. 
Her  right  is  only  inchoate,  however,  where 
marriage  and  seisin  in  the  husband  concur. 
It  is  consummate  at  his  death.  During  his 
life,  she  has  only  a  mere  shadowy  expectancy, 
or  future  contingent  interest  No  right  of 
action  accrues  to  tier,  as  to  it,  until  his  death. 
It,  uf  course,  never  did  accrue  to  the  hus- 
band; and  tlierefore  the  limitations  provided 
by  the  sections  of  the  statute  above  cited  do 
not  apply  to  the  case  in  band,  or  forbid  a  re- 
covery. 

It  is  urged,  however,  that  the  adverse  hold- 
ing against  the  husband,  had  before  his  death, 
continued  so  long  as  to  extinguish  his  title; 
and  that,  as  he  was  barred  of  a  recovery  long 
before  bis  death,  therefore  the  widow  cannot 
be  endowed.     Waiving  the  undoubted  fact 
that  the  appellee  claims  through  the  husband 
of  the  appellant,  we  will  consider  whether  an 
adverse  holding,  so  long  continued  before  the 
husband's  death,  but  not  t>efore  the  marriage, 
as  to  vest  the  disseisor  with  a  right,  and  toll 
the  husband's  right  of  entry,  will  defeat  the 
wife's  claim  to  dower.    Upon  first  thought, 
one  might  suppose  it  would  do  so.    The  wife 
is,  however,  endowable,  under  our  law,  not 
of  what  the  husband  may  be  seised  of  in  fee- 
simple  at  bis  death,  but  of  any  real  estate  so 
held  by  him  at  any  time  during  the  coverture. 
The  statute  says:   "After  the  death  of  the 
bnsband,  the  wife  shall  be  endowed  for  her 
lifeof  one-third  of  the  real  estate  of  which  he, 
or  any  one  for  his  use,  was  seised  of  an  estate 
in  fee-simple  at  any  time  during  the  cover- 
ture, unless  her  right  to  such  dower  shall 
have  been  barred,  forfeited, or  relinquished." 
Oen.  St.  c.  52,  art.  4,  §  2.    The  dower  estate 
arises  in  perfection  at  the  death  of  the  hus- 
band.    It  relates  back,  however,  by  virtue  of 
the   inchoate  right,  and  embraces  any  real 
estate  beneficially  held  by  him  in  fee-simple 
st  any  time  during  the  coverture.    The  wife 
cannot  be  beard  until  she  becomes  s  widow; 
and  the  law  is  unwilling  to  lauke  the  silence 
of  a  party  deprive  her  of  a  right  when  it  at  the 
same  time  forbids  her  to  speak.     The  statute 
of  limitations  ia  founded  upon  the  idea  that 
if  one  has  a  right,  and  neglects  to  avail  him- 
self of  the  remedy   which  the  law  affords 
within  the  time  limited,  it  is  to  be  presumed 
that  he  has  abandoned  the  right.    It  would 
be  anreasonable  to  divest  the  wife  of  her  in- 
choate right  of  dower  for  non-action,  when 
she  baa  no  power  to  protect  or  save  it,  and  is 
guilty  of  no  laches.    If  so,  she  would  suffer 
from  silence  enjoined  bylaw.    This  would  be 
paradoxical.     Limitation  cannot  justly  run 
against  her  right,  because  every  such  statute 
rests  for  its  existence  upon  the  laches  of  the 


party  to  be  afTected  by  it.  From  its  earliest 
history,  the  common  law  has  favored  the 
right  of  dower,  because  it  is  necessary  to  the 
support  of  the  widow,  and  the  nurture  of  her 
children.  It  will  not,  therefore,  admit  of  its 
defeat  by  the  acts  or  laciiea  of  the  husband. 
1  Washb.  Real  Prop.  (Ed.  1862.)  p.  218,  says: 
"So  far  as  the  statute  of  limitations  grows 
out  of  the  supposed  right  to  presume  a  title 
from  long  adverse  enjoyment  by  ttie  pisrson 
in  possession,  it  could  not  well  apply  to  the 
case  of  dower,  since,  upon  the  death  of  the  hus- 
band the  wife  Is  not  seised,  nor  has  she  a  right 
of  entry."  Again,  on  page  250:  "At  com- 
mon law,  the  moment  her  coverture  and  her 
husband's  seisin  concur,  she  acquires  a  right 
which  nothing  but  her  death  or  her  volun- 
tary act  can  defeat,  unless  it  be  by  an  exercise 
of  sovereignty,  by  the  forms  of  the  law,  in 
appropriating  the  estate  of  the  husband  to  a 
public  use.  No  adverse  possession,  therefore, 
as  against  her  husband,  however  long  con- 
tinued, can  affect  ber  right  to  recover  dower 
after  his  decease. "  He  is  sustained  in  this 
view  both  by  decision  and  other  text- writers. 
The  same  rule  will  be  found  more  fully  laid 
down  in  2  Scrib.  Dower,  579.  It  is  there  de- 
clared that  an  adverse  occupation  of  the 
premises  during  the  life  of  the  husband  can- 
not affect  the  rights  of  the  widow;  that  she 
cannot  be  prejudiced  by  his  laches,  nor  her 
iu'-hoate  right  affected  by  his  act,  or  that  of 
a  third  person.  In  the  case  of  Durham  v. 
Angier,  20  Me.  242,  there  had  been  an  ad- 
verse holding  for  over  20  years  before  the 
husband's  death,  and  the  widow  was  allowed 
dower.  The  court,  in  its  opinion,  says:  "Nor 
can  the  neglect  of  the  husband  to  enter  dur- 
ing his  life  destroy  the  right  of  his  widow." 
The  case  of  Hart  t.  McCollum,  28  Ga.  478, 
is  to  the  same  effect.  There  the  husband  bad 
been  disseised  for  about  23  years  at  the  time 
of  his  death,  but  the  court  said:  "The  mere 
failure  of  the  husband  to  sue  for  lands,  of 
which  he  was  once  legally  seised  during  cover- 
ture, until  the  statute  of  limitations  attaches 
as  against  him,  does  not  exclude  the  wife's 
right  to  dower  in  said  lands, — a  right  which 
she  may  assert  when  she  becomes  discovert." 
In  Moore  v.  Frost,  8  N.  H.  126,  the  same 
rule  was  applied,  and  we  have  not  been  able^ 
after  a  careful  investigation,  to  And  any 
counter  authority.  The  case  of  Hawkins  v. 
Page's  Heirs,  4  T.  B.  Mon.  136,  so  far  as  it  re- 
lates to  this  qnestion,  merely  decides  that 
where  the  husband,  by  adverse  possession, 
has  acquired  the  right  to  land,  his  widow  is 
entitled  to  be  endowed.  The  case  now  pre- 
sented is  unlike  that  of  a  husband  selling  the 
wife's  land.  In  such  a  case,  she  may  sue  at 
once.  Nor  is  it  one  where  the  disseisor's 
right  by  adverse  possession  to  the  husband's 
land  becomes  perfect  before  marriage,  and  the 
husband,  therefore,  has  no  title  at  any  time 
during  the  coverture;  but  it  is  one  where  the 
husband  was  seised  in  fee-simple  during  the 
coverture,  and  the  right  of  the  wife  hus  never 
been  "Ijarred,  forleited,  or  relinquished." 
She  is  therefore  entitled  to  dower;  and  the 
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Judgment  la  accordingly  reversed,  and  cause 
remanded  for  further  proceedings  consistent 
with  this  opinion. 


Bush  et  al.  v.  Lisuc  et  aJ. 
(Cowrt  of  Appeala  of  Kentucky.    Dea  17, 1889.) 

WuiS— TWTAMSNTABT  ClPAORT — UnsUS  IHTLV- 
BNCB. 

Testator  for  gome  years  before  making  hla 
will  had  had  sypbilis,  and  had  become  a  physical 
wreck,  losinK  bis  hair,  teeth,  eye-sight  partially, 
and  nse  of  bis  lower  limbs,  and  while  in  this  con- 
dition went  to  lire  with  bis  married  sister,  shortly 
afterwards  losing  bis  eye-sight  entirely.  His  sis- 
ter and  her  husband  gave  blm  the  most  careful  and 
affectionate  nursing  and  attention.  To  relieve  his 
pain  he  used  morphine  in  large  quantities,  and 
while  suffering  he  was  extremely  profane  and  blas- 
phemous. Up  to  the  time  be  executed  his  will  he 
tnmsacted  all  his  business,  lending  money,  buying 
land,  keeping  account  of  interest,  and  having  full 
charge  and  control  of  his  estate.  After  living  at 
bis  tister's  bouse  for  eight  years  he  made  the  will, 
leaving  his  property  to  her,  her  husband,  and  their 
children,  to  the  exclusion  of  bis  other  brothers  and 
sisters.  The  person  who  wrote  the  will  testified 
that  besides  bunself  no  one  was  present,  and  that 
testator,  without  aid  or  suggestion,  dictated  the 
will  as  written,  and  was  at  the  time  in  full  posses- 
sion of  his  mental  faculties,  the  provisions  of  the 
wiU  showing  unusual  intelligence  as  to  the  legal 
effect  of  restraints  and  limitations  put  on  the  de- 
vises. Testator's  sister  with  whom  he  lived  was 
his  favorite  sister,  and  he  had  twice  before  made 
a  will  leaving  her  the  greater  part  of  bis  estate. 
Held,  that  neither  a  lack  of  testamentary  capacity 
nor  the  existence  of  undue  influence  was  shown. 

Appeal  from  circuit  court,  Clark  county. 

"To  be  officially  reported." 

Wm.  Lindsay  and  W.  M.  Beokner,  for  ap- 
pellants. Breekenridge  &  Bhelby  and  Chas. 
J.  Bronaton,  for  appellees. 

Lewis.  0.  J.  This  Is  an  appeal  from  a 
Judgment  rendered  on  verdict  of  the  jury 
finding  a  paper  dated  October  30,  1876,  and 
probated  in  the  county  court,  not  to  be  the 
true  last  will  and  testament  of  F.  M.  Lisle, 
who  died  in  February,  1879,  at  about  the  age 
of  58  years,  without  wife  or  child.  He  left 
no  parents,  his  mother  hnving  died  before  be 
did,  though,  subsequent  to  date  of  the  paper, 
those  who  would  have  inherited  his  estote  in 
case  of  no  will  being  one  brother,  three  sis- 
ters, and  children  of  each  of  four  sisters  who 
were  dead.  But  be  devised,  or  attempted  to 
devise,  the  whole  of  his  estate,  of  value  about 
920,000,  consisting  of  choses  in  action,  mon- 
ey, and  land,  to  his  sister  Minerva  Bush,  her 
four  daughters,  and  husband,  BobertE.  Bush; 
there  being  given  to  the  last  named,  who  was 
appointed  executor,  five  shares  of  bank-stocls, 
to  each  of  the  four  nieces  specified  land  and 
money,  and  to  the  sister  the  residue.  The 
grounds  upon  which  the  other  heirs  at  law 
assail  the  validity  of  the  paper  as  a  will  are 
WHnt  of  testamentary  capacity  and  undue  in- 
fluence. It  appears  that  previous  to  1866  the 
decedent  had  been  a  professional  gambler, 
but  as  the  effect  of  sypbilis  contracted  many 
years  previously,  from  which  be  never  re- 
covered, and  probably  of  excess  and  dissi- 
palion,  he  became  a  wreck  physically,  losing 


his  hair,  teeth,  ^^-sight  partialify,  and  rut 
of  bis  lower  limbs,  to  such  an  extent  as  to 
make  crutches  necessary  for  locomotion;  and 
in  that  condition  he  went  to  the  residence  of 
a  double  cousin,  in  Fayette  county,  Bufas 
Lisle,  with  whom  he  staid  until  1867  or  1868, 
when  he  removed  to  the  lionse  of  Robert  E. 
Bosh,  in  Clark  county,  where  he  remained 
until  his  death;  a  room  adjoining  the  dwell- 
ing-house having  been  constructed,  at  his 
own  instance  and  expense,  for  him  to  occu- 
py.    Within  a  year  or  two  after  going  to  the 
bouse  of  his  brother-in-law  he  be^rae  totally 
blind,  unable  to  walk,  and  from  bis  mouth, 
which  was  drawu  out  of  its  natural  shape, 
offensive  matter  escaped.    So  he  thereafter 
required  and  received  from  those  to  whom  lie 
attempted  to  give  his  estate  the  most  assidu- 
ous, careful,  and  affectionate  nursing  and  at- 
tention.    He  had  before  going  there,  as  re- 
lief from  his  intense  suffering  in  bis  lower 
limbs,  conti-acted,  and  continueid  tobisdeatb, 
the  habit  of  using  morphine,  a  comparativdy 
large  quantity  of  wliich  he  daily  consumed.  It 
further  appears  that  during  paroxysms  of 
physical  pain  he  was  excessively  and  offensive- 
ly profane  and  blasphemous;  and  from  these 
two  habits,  both  mental  incapacity  to  make 
a  will  and  undue  influence  are  sought  to  be 
deduced  as  existing  facts.     There  is  no  evi- 
dence whatever  of  unreasonable  prejudice  on 
his  part  towards  any  of  the  contestants,  nor 
that  be  was  swayed  or  prompted  to  abandon 
any  fixed  purpose,  or  to  ignore  any  worthy 
or  recognized  claim  on  iiis  bounty.    On  the 
contrary,  10  years  before  the  date  of  the  pa- 
per, when  his  situation  was  less  deplorable 
than  it  afterwards  became,  and  when  there 
is  no  evidence  that  he  was  not  entirely  ra- 
tional, he  offered  to  give  his  whole  estate  to 
his  cousin  Rufus  Lisle  to  secure  a  borne  and 
needful  care  and  attention  while  he  lived,  and 
the  disposition  he  finally  made  of  it  was  con- 
sistent, natural,  and  commendable,  because 
intended  as  a  grateful  recompense,  no  more 
probably  than  adequate,  to  those  who  did 
minister  to  him  in  affliction.     The  person  who 
wrote  the  paper  testifies  that  l>eaide8  himself 
no  one  was  present;  that  the  decedent  was  in 
full  possession  of  his  mental  fiiculties,  and, 
without  aid  or  suggestion,  dictated  the  paper 
aa  written;  and  the  provisions  of  it  show  not 
only  a  preconceived  and  fixed  plan  for  dispos- 
ing of  his  estate,  and  full  knowledge  of  the 
character  and  value  of  it,  and  the  persons  to 
whom  it  was  left,  but  unusual  intelligence 
of  the  legal  effect  of  restraints  and  limitar 
tions  put  upon  the  devises  to  his  nieces. 

Of  the  very  large  number  of  witnesses  who 
testified  on  the  trial  but  three  express  any 
doubt  of  capacity  of  the  decedent  to  make  a 
will.  One  of  them,  who  is  a  contestant, 
stated  as  his  opinion  that  he  did  not  think  a 
man  could  be  a  sane  man  who  used  blasphe- 
mous language  towards  Jesus  Christ.  Anoth- 
er, who  visited  him  as  a  physician  once  or 
twice,  expressed  the  opinion  that  he  did  not 
think  a  person  who  used  morphine  and  whisky 
as  deceilent  did  was  capable  of  taking  into 
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considerntion  hla  property  and  relations,  and 
making  a  fair,  just,  and  equitable  disposition 
of  his  property,  though  he  does  not  undertalce 
to  say  what  quantity  of  eitlier  he  was  in  the 
habit  of  using,  nor  what  his  mental  condition 
actually  was  when  the  paper  was  written, 
nor  when  it  was,  two  days  afterwards,  signed 
and  acknowledged.  And  the  third,  who  once 
saw  him  while  in  a  paroxysm  of  pain,  testi- 
fied hia  professional  opinion  to  be  that  no 
man  who  had  tteen  an  invalid  for  a  number 
of  years,  and  under  influence  of  morphine  for 
such  length  of  time,  is  competent  to  transact 
business.  But  neither  one  of  those  three 
witnesses,  nor  any  one  else  throughout  the 
entire  trial,  testifies  to  a  single  irrational  act 
or  speech  by  tlie  decedent,  or  even  profane 
language,  when  he  was  not  for  a  time  racked 
with  pain,  with  tiw  single  exception  of  J.  B. 
Lule.  tb«  principal  contestant,  who  refers  to 
one  trivial  remark,  about  which  it  was  shown 
by  another  witness  he  evidently  misunder- 
stood the  decedent.  On  the  contrary,  those 
acquainted  with  him  testified  he  possessed  a 
clear,  vigorous  intellect  and  strong  will,  which 
continued,  when  he  was  not  in  a  sleepy  state 
from  use  of  morphine,  up  to  his  death;  and 
it  dearly  and  fully  appears  that  from  the  time 
he  went  to  the  house  of  Robert  £.  Bush  to 
the  date  of  the  paper,  and  even  afterwards, 
be  transacted  business,  loaning  money,  bay- 
ing land,  keeping  account  of  interest  and  div- 
idends on  stock  due  him,  was  consulted  by 
his  friends  about  business  matters,  discussed 
politics,  banking,  and  ne^borhood  affairs 
with  perfect  intelligence,  and  kept  full  con- 
trol of  his  estate,  so  that  when  he  died  there 
had  not  been  any  part  of  the  principal  con- 
snnied,  nor  any  of  his  income  wasted  or  dis- 
posed of  at  all,  except  with  his  consent  and 
fail  knowledge. 

It  seems  to  us,  as  the  record  stands,  there 
is  a  total  failure  by  the  contestants  to  show 
lack  of  mental  capacity  on  part  of  the  de- 
cedent to  make  the  will,  and,  in  our  opinion, 
evidence  of  undue  influence  by  the  devisees, 
or  any  other  person,  is  equally  unsatisfactory, 
and  the  verdict  of  the  jury  can  be  accounted 
for  only  on  the  supposition  that  their  atten- 
tion was  diverted  from  facts  proved,  to  ab- 
stract theories  of  physicians  who  npver  ex- 
amined nor  had  knowledge  of  the  actual 
mental  condition  of  decedent  when  the  paper 
was  execnted.  It  is  needless  to  refer  in  de- 
tail to  the  testimony  of  the  learned  experts, 
because  there  was  such  an  agreement  in  their 
statements  as  to  make  referMice  to  the  evi- 
dence of  one  suffice  for  all.  The  general  con- 
clusion drawn  from  the  hypothetical  case  as- 
samed  by  them  is  that  the  brain  of  a  person 
who  has  syphilis  in  tertiary  form  Is  likely  to 
become  more  or  less  affected,  and  that  a  per- 
son in  the  condition  the  decedent  was  shown 
to  be  in,  if  confined  in  the  same  family  eight 
or  nine  years,  taking  morphine  habitually 
three  or  four  times  per  day,  administered  by 
members  of  that  family,  would  have  no  ca- 
pacity to  make  a  will  or  do  any  thing  which 
be  believed  would  be  contrary  to  the  wishes 


of  such  family,  and  would  seek  by  every 
means  to  please  them,  although  he  at  the 
same  time  might  talk  intelligently,  and  im- 
press an  ordinary  observer  as  being  exceed- 
ingly bright.  It  seems,  however,  to  be  con- 
ceded by  the  experts  that  the  use  of  morphine 
does  not  necessarily  impair  the  intellectual 
faculties,  and  consequently  their  evidence,  if 
pertinent  in  this  case  at  all,  has  relation  alone 
to  the  question  of  undue  influence.  Expert 
testimony  is  worse  than  useless,  it  is  mislead- 
ing, when  given  on  a  subject  about  which 
there  is  proof  so  convincing  as  to  leave  no 
reasonable  ground  for  dispute,  or  when  va- 
riant from  the  actual  state  or  condition 
shown  by  positive  evidence  to  exist,  and  no 
conclusion  reached  by  mere  theorist,  however 
learned,  can  be  reasonably  accepted  and  ap- 
plied in  any  case  without  being  founded  on 
and  consistent  with  the  facts  as  they  are 
proved  to  be.  If  there  bad  been  doubt  or 
contrariety  of  evidence  in  regard  to  the  real 
state  of  the  decedent's  intellectual  faculties, 
it  might  liave  been  pertinent  to  show  by  ex- 
perts what  are  the  usual  consequences  of 
physical  infirmities  and  habits  such  as  his. 
But  it  does  not  appear  that  his  mind  was  im- 
paired or  affected  by  the  disease  he  was  af- 
flicted with,  nor  that  he  was  dependent  upon 
Robert  £.  Bush  or  any  of  his  family  for  mor- 
phine, nor  was  their  aid  in  procuring  it,  or 
permission  to  nse  It,  ever  sought  by  him. 
On  the  contrary,  he  had  an  estate  sufficient 
to  gratify  every  wish,  and  supply  every  want, 
the  character  and  value  of  which  he  well 
knew,  and  the  management  and  control  of 
which  he  kept  without  dispute  or  question 
till  his  death,  and  the  morphine  used  by  him 
was  purchased  with  his  own  means,  and  at 
his  own  pleasure,  without  hindrance  or  pro- 
test from  any  one.  And,  whatever  may  be 
the  ordinary  effect  of  use  of  morphine,  the 
evidence  in  this  case  does  not  sliow  any 
weakening  of  the  will  power  of  the  decedent, 
nor  the  slightest  effort  on  the  part  of  any  one 
of  his  devisees  or  other  person  to  influence  or 
control,  by  coercion,  argument,  or  persua- 
sion, the  final  disposition  of  his  estate,  nor 
that  he  was  influenced  to  dispose  of  it  as  he 
did  do  by  any  other  reason,  motive,  or  feel- 
ing than  gratitude  to  and  affection  for  Mrs. 
Bush,  who  was  his  favorite  sister,  as  shown 
by  two  previous  wills,  in  one  of  which  he 
gave  his  estate  to  her  and  a  brother  since 
dead,  and  in  the  other  the  bulk  of  it  to  her, 
and  by  the  signiflcant  fact  that,  when  he  be- 
came a  helpless  and  doomed  invalid,  he  select- 
ed her  of  all  others  to  nurse  and  care  for  him. 
There  is  some  evidence  tending  to  show 
her  anxiety  about  the  manner  in  which  he 
would  dispose  of  his  property,  but  none  that 
sheer  any  one  else  attempted  to  influence  him 
in  regard  thereto  by  importunity,  persua- 
sion, or  even  suggestion.  In  two  instances 
she  interfered  to  prevent  gifts  by  him  to 
other  persons,  one  of  them  being  a  drunken 
man.  and  the  other  a  lewd  woman,  his  former 
mistress,  to  whom  he  had  previously  given 
money,  and  who  was  endeavoring  to  obtain 
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more.  It  also  appears  that  he  was  nnwilling 
for  his  sister  to  leave  him,  and  some  of  the 
witnesses  quote  her  as  saying  he  displnyed 
weakness  by  shedding  tears  when  she  did  go 
away  from  home,  leaving  him  to  the  care  of 
others.  But  there  Is  no  evidence  showing, 
or  from  which  it  can  be  reasonably  inferred, 
that  any  of  the  devisees  acquired  such  do- 
minion or  influence  over  him  as  deprived  him 
of  the  power  to  dispose  of  his  estate  in  ac- 
cordance with  his  own  wishes;  and  in  view 
of  the  claims  of  bis  other  relations,  and  with- 
out the  existence  and  actual  exercise  of  such 
dominion,  as  has  been  often  held  by  this  court, 
he  mast  be  regarded  as  executing  the  will 
without  undue  influence;  for  neither  mere 
appeals  to  the  affections,  nor  arguments  ad- 
dressed to  the  understanding,  even  when  ef- 
fective, amount  to  undue  influence,  in  the 
meaning  of  the  law.  There  was,  however, 
according  to  the  evidence,  no  otlier  influence 
exerted  or  appeal  made  by  the  devisees  than 
Buch  aa  affectionate  care  and  attention  of- 
fered, which  the  law  upholds  rather  than  con- 
demns. In  our  opinion,  the  evidence  in  this 
case  shows  clearly  that  F.  M.  Lisle  had  tes- 
tamentary capacity,  and  freely  and  without 
undue  influence  executed  the  paper  in  con- 
test, and  it  should  be  held  his  true  last  will 
and  testament.  Wherefore  the  judgment 
must  be  reversed,  and,  aa  the  verdict  is  not 
sustained  by  the  evidence,  the  cause  is  re- 
manded, with  directions  to  the  lower  court  to 
dismiss  the  appeal  trom  the  order  of  the 
county  court,  probating  and  admitting  to 
record  the  paper  as  bis  will. 


GONLET  t>.  CiNOIMNATI,  N.  O.  &  T.  P.  BT.  Co. 

iCourt  of  Avpeal*  of  Keniueky.    Deo.  17, 1888.) 

BXILBOiJ)   COMPANIIS— iNfURIBS    TO   PSBSONS    OK 

Track— TRBSFASsaBS. 
Id  an  action  against  a  railroad  company  for 
the  negligent  killing  of  plaintiff's  Intestate,  there 
was  evidence  that,  as  defendant's  train  was  com- 
ing towards  a  small  town,  the  houses  of  which 
were  on  either  side  of  the  track,  and  while  some 
distance  from  the  depot,  part  of  the  train  was  de- 
tached, the  engine  and  some  of  the  oars  ranning  on 
ahead  and  passing  the  depot,  while  tlie  detached 
portion  was  allowed  to  oome  on  more  slowly  down 
the  grade,  with  no  light*  in  front,  no  bell  or  other 
signal  to  announce  its  approach,  and  no  one  to  look 
out  for  persons  on  the  track.  The  night  was  dark, 
and  plaintifl's  Intestate,  after  having  seen  the  en- 
gine with  cars  attached  to  it  rass  by,  started  across 
the  traclL  thongh  not  at  a  puolio  crossing,  and  was 
run  over  by  the  rear  portion  of  the  train  and  killed. 
Held,  that  the  detaching  of  part  of  the  train,  and 
allowing  it  to  run  into  the  town  in  such  a  manner, 
was  such  a  departure  from  defendant's  duty  to  the 
.public  as  to  entitle  plaintiff  to  recover,  though  his 
Intestate  was  a  technical  tresoasser. 

Appeal  from  circuit  court,  Mercer  county. 

"To  be  ofBcially  reported." 

T.  C.  Bell  and  Thompson  &  Roach,  for  ap- 
pellant. C.  B.  Simrall  and  Durham  <£  Ja- 
cobs, for  appellee. 

Bennett,  J.  The  appellant,  as  adminis- 
trator of  Ed.  Ck>nley,  sued  the  appellee  in  two 
counts  for  killing  his  intestate, — one  for  wiil- 


f  nl,  and  the  other  for  ktobs  and  ordinary,  neg- 
lect. There  is  no  allegation  in  either  count  of 
the  petition  that  the  intestate  left  either  widow 
or  child.  Besides,  the  proof  shows  that  be 
left  neither.  Therefore,  according  to  the  re- 
peated decisions  of  this  court,  recently  ren- 
dered, the  appellant  cannot  recover  on  the 
count  for  willful  nefrlect. 

The  only  question  is.  does  certain  evidence, 
as  it  appears  in  the  record,  if  t>elieved,  au- 
thorize the  appellant  to  recover  for  ordinary 
or  gross  neglect?  Let  us  see.  The  appel- 
lant's intestate  was  killed  almost  immediate- 
ly, at  Burgen  depot,  Mercer  county,  Ky.,by 
the  rear  part  of  the  appellee's  stock  train,  Xo. 
10,  running  over  him  on  January  8,  1883, 
about  7  o'clock  at  night.  On  behalf  of  the  ap- 
pellant, the  evidence  shows  that,  while  the 
said  train  was  coming  south,  about  7  o'clock  at 
night,  it  being  very  dark  and  a  driKzlinj;  rain 
falling,  said  train  was  cut  in  two,  prob> 
ably  about  three-fourths  of  a  mile  from  Bur- 
gen depot,  and  the  front  part  of  the  train  was 
drawn  by  the  engine,  at  a  more  rapid  rate, 
nntil  it  passed  Burgen  depot,  and  stopped  at 
the  stock-yard,  and  the  rear  part  of  the  train, 
which  included  three  lx>x-cars  and  one  ca- 
boose, ran  at  a  slower  rate  by  its  own  mo- 
mentum, the  grade  l)eing  a  down  grade,  from 
the  place  of  uncoupling  nearly  to  the  Burgen 
depot,  from  thence  level  to  said  depot,  un- 
til it  got  almost  to  the  said  depot,  when  it 
stopped;  that  the  said  rear  part  of  the  train 
was  thus  permitted  to  run  without  any 
light  being  plao^  or  kept  at  the  front  end 
of  it,  but  a  light  was  at  the  rear  end; 
that  no  signal  was  kept  on  said  rear  part 
of  the  train;  that  no  person  was  stationed 
thereon,  in  a  position  to  look  out  for  dan- 
ger and  give  warning  or  stop  the  train; 
that  the  appellant's  intestate  was  at  the  de- 
pot about  the  time  the  front  part  of  the  train 
passed  it  on  its  way  t!b  the  stock -yard;  that 
he  boarded  at  the  section-house,  situated  on 
the  west  side  of  tlie  railroad  track,  and  the 
depot  was  situated  on  the  east  side  of  it;  that 
there  was  a  public  crossing  atraut  60  feet 
south  of  the  depot,  at  which  he  conid  cross  to 
go  to  the  section-house,  or  he  could  cross  by  a 
pathway,  used  principally  by  the  section- 
house  people,  and  thereby  shorten  the  dis- 
tance that  he  would  have  to  go;  that  said 
road  and  path  crossed  the  track  nearly  at  tbe 
same  place;  that,  by  the  front  part  of  tbe 
train  blowing  its  whistle  and  passing  tbedt^ 
pot,  the  deceased,  not  being  able  to  see  the 
rear  part  of  the  train,  there  being  no  light  in 
front,  and  not  hearing  its  silent  approarh,  be- 
lieved that  the  track  was  clear,  and  started 
to  cross  it,  either  at  the  public  or  private 
crossing,  and,  while  crossing,  was  strudr 
down  and  run  over,  or  if  not  on  eitherof  said 
cr(»sings,  but  on  a  private  part  of  tbe  track 
wlien  struck,  it  was  the  darkness  of  the  night 
that  caused  him  to  miss  his  way,  and  tbe  si- 
lent, undiscernible  approach  of  the  rear  por 
tion  of  the  train  that  caused  him  not  to  hear 
or  see  it.  On  the  other  hand,  the  appellee's 
proof  shows  that  it  did  not  uncouple  its  train 
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until  it  had  passed  the  depot,  going  north, 
and  bad  arrived  at  the  stock-pens,  at  which 
place  the  tmin  was  nncuupled,  and  the  rear 
portion  permitted  to  run  back  to  a  point  just 
soath  of  the  depot,  where  it  stopped ;  that  a 
light  was  on  the  rear  part  of  the  caboose, 
whici)  light,  by  reason  of  said  portion  run- 
ning  back  toward  the  south,  was  in  front, 
and  furnished  sufificient  light  to  enable  the 
deceased,  or  other  persons  on  or  near  the 
track,  to  easily  discern  the  approach  of  said 
portion  of  the  train;  that  the  dec^sed,  while 
trespassing  on  the  track,  either  in  attempting 
to  cross  just  ahead  of  said  train,  or  while 
walking  on  the  track,  or  attempting  to  cross 
by  crawling  under  the  train,  in  either  case, 
negligently  failing  to  notice  that  the  train 
was  approaching,  was  killed. 

It  may  be  that  the  deceased  was  run  over 
and  killed  while  be  was  on  the  track,  either 
walking  on  it  or  crossing  it  not  at  a  point 
where  be  had  the  legal  right  to  be.  If  this 
be  so,  he  was  technically  a  trespasser,  and 
only  technically  a  trespasser.  So,  the  ques- 
tion is,  did  the  fact  that  be  was  technically  a 
trespasser  excuse  the  appellee.  If  the  deceased 
was  killed  under  the  circumstances  contend- 
ed for  by  the  appellant?  According  to  the 
appellant's  contention,  the  appellee  having 
uncoupled  its  train  on  a  dark  night,  without 
a  light  in  front  to  warn  persons  having  oc- 
casion to  be  on  the  track  of  its  approach; 
without  a  lookout  to  warn  persona,  that 
might  be  on  the  track,  of  danger,  and  power- 
less to  discover  such  persons  for  the  want 
of  a  light;  without  a  person  on  the  train  to 
stop  it  in  case  of  danger  to  such  persons,  or 
if,  having  the  train  in  charge,  unable  to  dis- 
cover sucl)  danger  for  the  want  of  light;  and 
having  suffered  it  to  run  up  to  its  depot,  sit- 
uated in  a  town  of  150  or  200  inhabitants, 
living  on  either  side  of  the  track,  near  the 
depot,  and  a  public  and  private  crossing  near 
the  same,  and  persons  likely  to  be  crossing 
the  track  in  going  to  and  from  the  depot  at 
that  hour,  either  for  business  or  pleasure, 
also  crossing  in  going  to  their  respective 
homes  from  business  pursuits;  and  as  these 
persons,  by  seeing  and  liearing  the  main  part 
of  the  train  pass  the  depot,  would  naturally 
suppose  that  the  way  was  clear,  and  would 
attempt  to  cross  the  track  at  the  most  con- 
venient place  of  crossing,  as  is  customary 
In  towns  of  that  size,  without  fear  of  evil, 
<nr,  by  reason  of  the  darkness  of  night,  miglit 
miss  their  way,  and  cross  at  a  point  where 
there  was  no  public  crossing, — that,  under 
these  circnmstances,  it  was  inexcusable  negli- 
gence to  thus  turn  said  rear  train  loose,  to 
silently  and  unseen  run  down  any  person 
that  might  be  crossing  the  track,  whether  or 
not  at  a  crossing. 

We  recognize  and  repeat  the  rule  that  the 
operators  of  a  train  are  ordinarily  under  no 
obligation  to  look  out  for  trespassers;  that, 
as  a  role,  they  have  the  exclusive  right  to 
their  trade,  and  have  the  right  to  presume 
that  no  person  will  trespass  upon  it,  and  are 
therefore  under  no  obligation  to  look  out  for 


them.  But  this  rule  as  to  looking  out  for 
such  persons  has  its  exceptions, — one  of 
which  is  that  where  the  train  is  running 
through  a  city  or  town,  and  the  people  there- 
of may  cross  the  track  at  any  and  all  hours  at 
such  points  as  may  be  convenient,  whether 
public  or  not,  and  the  operators  have  reason 
to  know  that  such  is  the  habit,  it  is  tbeir 
duty  to  look  out  for  such  persons,  and  take 
reasonable  precaution  not  to  run  over  them. 
In  making  approaches  to  these  places,  or  go- 
ing through  them,  they  are  required  not  only 
to  look  out,  but  to  ring  the  I>ell,  etc.,  whether 
approaching  a  crossing  or  not.  Why  so?  It 
is  for  the  purpose  of  seeing  persons  in  time 
not  to  injure  them,  and  of  warning  them, 
whether  trespassers  or  not,  of  the  approach 
of  the  train,  in  order  that  they  may  get  out 
of  the  way.  This  they  are  required  to  do, 
even  in  the  bright  day-time.  If  they  fail  to 
do  this,  it  has  been  held,  time  and  again, 
that  such  failure  is  actionable  negligence.  In 
this  line  is  the  case  of  Railroad  Co.  v.  Schus- 
ter, (Ky.)  7  8.  W.  Bep.  874;  Shelby's  Adm'r 
V.  Railway  Co.,  85  Ky.  224, 8  8.  W.  Rep.  157. 
But  the  case  here,  according  to  the  appel- 
lant's facts,  is  that  the  appellee  having 
turned  its  rear  cars  loose,  unlighted  in  front, 
and  therefore  not  under  control,  so  far,  at 
least,  as  to  render  any  assistance,  the  night 
being  dark,  in  case  of  a  collision  with  any 
person  that  might  be  on  the  track,  the  ciirs 
being  separated  from  the  engine,  their  ap- 
proach would  be,  at  least  as  compared  with 
the  ordinary  movement  of  trains,  almost 
noiseless,  and  not  likely  to  be  heard  or  no- 
ticed; also  in  a  dark  night,  and  in  the  ab- 
sence of  a  light  to  arrest  the  attention,  their 
approach  would  notordinarly  be  observed  un- 
til too  late  to  get  out  of  the  way.  It  is  a 
well-known  fact  that  a  person  standing  in  a 
Btraiglit  line  with  a  train  that  is  approaching 
or  receding  is  often  unable  to  discern  that  it 
is  moving.  This  is  so  even  in  the  day-time. 
In  a  dark  night  it  may  be  regarded  as  a  fixed 
fact  that  a  person,  being  on  the  track  of  a 
road-bed,  would  be  unable  to  discern  cars  un- 
lighted, approaphing  him  by  their  own  mo- 
mentum, until  they  had  gotten  immediately 
up  to  him. 

So  the  question  is,  is  the  turning  these  cars 
loose,  under  the  circumstances,  such  a  de- 
parture from  a  manifest  duty  towards  the  lo- 
cal public  as  to  entitle  the  appellant  to  recov- 
er for  the  injury  inflicted  on  bis  intestate  by 
reason  of  such  departure,  although  the  intes- 
tate was  at  the  time  a  technical  trespasser 
upon  the  track?  The  rule  applicable  to  ac- 
tions for  the  negligence  of  the  defendant- 
that,  if  the  negligence  of  the  plaintiff  so  far 
contributed  to  the  injury  as  that  the  injury 
would  not  have  occurred  but  for  such  con- 
tributory negligence,  be  cannot  recover,  is  as 
well  settled  as  any  principle  of  law.  But  is 
it  applicable  to  a  case  where  the  negligence 
on  the  one  side  consists  of  a  technical  tres- 
pass, as  the  one  in  tliis  case,  and  a  failure  to 
perform  a  manifest  duty,  as  in  this  case? 
The  omission  to  do  or  tlie  doing  anything 
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timt  is  the  manifest  duty  of  a  person  not  to 
do  or  to  do,  does  not  eutiUe  such  person  to 
imniunity  from  liHbility,  in  damages,  to  tlie 
person  injured  Itiereby,  simply  because  sucli 
person  was  a  mere  trespasser,  and  but  for 
wiiich  the  injury  would  not  have  ocuurred. 
Where  the  injury  is  the  result  of  the  non- 
performance or  a  violation,  however  innocent 
of  intention,  of  a  plain  and  manifest  duty 
for  the  protection  of  human  life  or  safety, 
the  party  thus  acting  will  not  be  heard  to 
say,  in  justification,  that  the  person  thus  in- 
jured was  merely  a  trespasser.  This  is  true 
even  though  the  party  injuring  was  dealing 
with  his  own  property,  and  the  party  injured 
was  a  technical  trespasser  thereon.  Of 
course,  the  foregoing  rule  does  not  apply,  if 
the  injured  party,  Icnowing  the  existence  of 
the  danger,  purposely  or  negligently  puts  him- 
self in  its  way.  He  thus  puts  himself  in  its 
way  at  his  peril,  and  should  be  considered  as 
having  purposely  brought  the  injury  on  him- 
self, and  should  be  left  to  bear  it.  A  train 
of  running  cars — these  were  running,  ac- 
cording to  the  appellant's  proof,  at  the  rate 
of  about  15  miles  per  hour — is  more  danger- 
ous, if  thus  circumstanced,  to  the  life  of  per- 
sons with  whom  it  comes  in  contact,  than 
that  of  the  most  ferocious  and  powerful  wild 
animal,  and,  certainly,  it  cannot  be  lawfully 
turned  loose  to  run  by  itself,  and  expose  per- 
sons that  may  be  on  the  traclc,  either  by  ac- 
cident, mistake,  or  design,  to  its  destructive- 
ness.  Humanity  positively  forbids  the  owner 
of  property  that  is  dangerous  to  human  life 
and  safety  to  Icnowingly  turn  such  property 
loose,  even  upon  his  own  ground,  where  it 
will  do  mischief,  even  to  a  teclinical  tres- 
passer. Such  conduct  is  regarded  as  utterly 
at  war  with  the  principles  of  humanity,  and 
as  smacking  of  savagery.  Tliat  the  party 
hurt  was  a  mere  trespasser,  and,  otherwise 
than  in  this  legal  aspect,  perfectly  innocent 
and  harmless,  does  not  excuse  the  person  that 
injured  him  by  means  manifestly  Injurious 
to  human  life  and  safety.  By  being  techni- 
cally a  trespasser  he  does  not  forfeit  all  right 
to  protection.  This  fact  is  made  manifest  in 
various  ways;  for  instance,  although,  ordi- 
narily, the  conductor  in  running  his  train  is 
not  bound  to  look  out  for  trespassers,  yet  he 
is  bound,  if  he  discovers  him  in  time,  to  use 
all  means  at  his  command  to  protect  him. 
Why  is  he  not  ordinarily  required  to  look  out 
for  trespassers  in  running  his  train?  It  is 
not;becau8e  the  trespasser  has  forfeited  his 
right  to  protection,  but  it  is  beciiuse  he  has 
the  right  to  presume  that  he  will  not  tres- 
pass upon  the  track.  But  if  he  does  trespass, 
and  is  seen,  it  is  the  duty  of  the  conductor  to 
use  all  the  means  at  his  command  to  protect 
him.  This  obligation  presupposes  it  to  be 
the  duty  of  the  owners  of  the  train  to  have 
it  always  properly  and  efficiently  equipped 
and  controlled,  and,  while  it  is  ordinarily  not 
their  duty  to  look  out  for  trespassers,  yet 
they  have  no  right  to  voluntarily  deprive 


themselves  of  the  means  and  power  of  pro- 
tecting them,  if  discovered  in  time.  If  the 
train,  with  steam  up  and  under  headway, 
should  be  abandoned  and  permitted  to  run  by 
itself,  no  one  would  doubt  the  owner's  liabil- 
ity for  any  injury  done  to  a  trespasser  on  tba 
track,  while  thus  running.  Why  so?  Be- 
cause those  whose  duty  it  was  to  have  the 
train  in  charge  liad  abandoned  it  to  the  de- 
struction of  human  life,  and  had  deprived 
themselves  of  the  power  of  preventing  it.  It 
has  been  repeatedly  held — indeed,  we  do  not 
recall  a  single  exception  to  theVule — that  if  a 
person  knowingly  turning  a  ferocious  animal 
loose,  even  in  his  own  inclosure,  which  it 
likely  to  be  visited  by  mere  trespassers,  and 
if  any  trespasser.  Ignorant  of  the  presence  of 
the  animal,  is  injured  by  such  animal  wtiile 
trespassing  in  the  inclosure,  the  owner  is  lia- 
ble in  damages  for  the  injury.  The  owner 
has  the  right  to  the  exclusive  use  of  the  ani- 
mal and  inclosure,  but  he  has  no  right  to  do 
that  which  is  a  manifest  injury  to  others, 
even  though  such  others  be  trespassers;  for 
there  is  no  proportion  between  the  technical 
trespass  in  merely  walking  through  another's 
inclosure  and  the  manifest  wrong  done  to'tbe 
life  and  safety  of  all  persons,  whether  tres- 
passers or  not,  that  may  come  in  contact  with 
it.  It  is  the  duty  of  the  citizen  not  to  know- 
ingly do  an  act  that  will  hazard  human  life 
and  safety,  unless  it  is  done  to  prevent  crime. 
If  the  appellee  had  turned  loose  on  the  track 
a  ferocious  bull  to  run  down  it,  and,  in  run- 
ning down  it,  it  had  killed  the  appellant's  in- 
testate, would  it  be  doubted  that  the  appellee 
would  be  liable  in  damages  for  the  injury, 
although  the  intestate  was  a  trespasser? 
Both  the  bull  and  the  track  belonged  to  the 
appellee,  and  the  deceased  was  technically  a 
trespasser  on  it,  else  he  would  not  have  got- 
ten killed,  yet  the  appellee  is  made  responsi- 
ble for  the  killing,  because  he  does  that  which 
is  manifestly  dangerous  to  the  lives  of  all 
persons  that  may,  rightfully  or  wrongfully, 
be  on  the  track,  if  it  be  said  that  the  paral- 
lel between  the  cases  just  put  and  the  run- 
ning of  the  train  is  wanting  in  the  fact  that 
the  running  of  the  train  is  a  business  opera- 
tion, and  is  governed,  as  to  matters  of  dam- 
ages, by  a  violation  of  prudential  business 
rules  and  obligations,  and,  in  the  cases  put, 
the  parties  are  held  responsible  for  vioUling 
police  duties  and  obligations,  as  a  general 
proposition  this  distinction  is  correct.  But 
here  the  train,  possessing  most  destructive 
power,  contrary  to  a  manifest  duty,  is  tumrd 
loose  to  run,  unlighted  and  uncontrolled,  and 
kill  all  persons,  whether  trespassers  or  not. 
that  may  be  overtaken  by  it.  Such  ooaduet 
is  a  violation  of  a  manifest  duty  to  the  pub- 
lic, trespassei-s  and  all,  not  to  turn  such  a 
power  loose.  An  instruction  ought  to  have 
been  given  in  accordance  with  the  forgoing 
views.  The  judgment  is  reversed,  with  di- 
rections to  grant  a  new  trial,  and  for  further 
proceedings  cousistent  with  this  opinion. 
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NiCKELL  et  al.  «.  Fallen. 
{Court  of  Appeals  of  Kentutky.    beo.  17, 1889.) 
AcnoK  BT  Heibs— Pleajjiso — AppEAii— Record. 

1.  In  an  action  by  brotfaera  and  ■isters  of  an 
Inteatate  to  recover  her  lands,  an  allegation  that 
they  are  the  "only  heirB"of  said  intestate  is  Insuf- 
ficient in  Kentucky,  where  the  father,  if  living,  is 
preferred. 

a.  Where  a  paper  is  filed  In  the  record,  on  ap- 
Deal,  by  the  olerk,  styled  "Petition, "  but  he  oerti- 
nes  that  it  was  not  filed,  or  indorsed  as  filed,  in  the 
lower  conrt,  and  he  does  not  certify  that  it  was 
considered  or  used  in  the  lower  court  as  a  petition. 
It  mnat  be  regarded  as  out  of  the  case. 

8.  An  order  filing  a  case  away  tor  want  of, 
prosecution  is  not  a  final  order. 

Appeal  from  circuit  court,  Wolfe  county. 

"Not  to  be  ofBoially  reported." 

Action  by  appellants,  Morrison  Niokell  and 
otheni,  brothers  and  sisters  of  Nancy  Fallen, 
deceased,  wife  of  appellee,  Oscar  Fallen,  to 
recover  their  interest  in  lands  ot  deceased. 

Bd.  V.  Onear,  for  appellants. 

Bennett,  J.  The  appellants,  as  the  broth* 
ers  and  sisters  and  nieces,  etc.,  of  Nancy  Fal- 
len, deceased,  wife  of  the  appellee,  Oscar 
Fallen,  brought  suit  to  recover  two-thirds  of 
a  tract  of  land  that  belonged  to  Nancy  Fallen 
and  the  appellee  jointly,  in  proportion  of  two- 
thirds  to  the  former  and  one-third  to  the  lat- 
ter. Appellants  having  failed  to  prosecute 
the  suit,  the  same  was  filed  away,  and  the 
appellant  Morrison  Nickell  adjudged  to  pay 
the  appellee's  cost.  The  appellants'  amend- 
ed petition  alone  is  in  the  record  as  a  part  of 
the  original  record  of  the  case.  There  is  a 
paper  filed  In  this  record  by  the  clerk,  styled 
"Petition;"  but  be  certifies  that  the  paper 
was  not  filed  or  indorsed  as  filed,  in  the  low- 
er court,  nor  does  lie  certify  that  the  same 
was  considered  or  used  in  the  court  below  as 
a  petition.  So  it  must  be  regarded  as  out  of 
the  case. 

We  cannot  consider  the  proof  in  the  case, 
as  it  appears  from  this  record,  because,  first, 
the  appellants  sue  only  as  the  brothers,  sis- 
ters, nieces,  etc.,  of  Nancy  Fallen,  and  claim 
that  by  reason  tbweof  they  are  her  only  heirs. 
The  allegation  that  they  are  her  only  heirs  is 
but  a  conclusion  of  the  pleader.  It  is  not  an 
assertion  of  a  fact.  The  fact  alleged  is  that 
they  are  the  brothers,  sisters,  etc.,  of  Nancy 
Fallen.  This  fact,  while  it  shows  the  rela- 
tionship, does  not  show  that  the  appellants 
are  entitled  to  inherit  the  land,  for  the  reason 
that  tbe  father,  etc.,  under  the  statute,  if  liv- 
ing, is  preferred  to  the  appellants ;  and,  in 
order  to  entitle  them  to  recover,  they  must 
allege  and  prove,  if  denied,  that  those  stand- 
ing in  priority  of  right  are  dead,  etc.  This 
allegation,  as  has  bmn  decided  by  this  court, 
is  indispensable,  in  order  to  entitle  the  claim- 
ant to  recover;  and  tbe  proof  in  that  regard 
cannot  lie  considered,  unless  such  allegation 
is  made. 

Also,  the  order  filing  the  suit  away  and 
giving  judgment  against  the  appellant  Mor- 
rison Nickell  for  cost  is  not  excepted  to.  No 
motion  to  submit  the  case  appears  in  the  rec- 
ord.   If  the  appellants  were  ready  or  willing 


to  try  the  case,  they  did  not  say  so.  All  that 
appears  is  that  the  court  filed  the  case  away 
for  want  of  prosecution,  to  which  there  was 
no  objection  or  exception.  Tbe  clerk  says 
that,  by  reason  of  some  of  the  orders  in  the 
case  having  been  consumed  by  fire,  and  their 
places  not  having  been  supplied,  he  is  unable 
to  copy  them  in  the  record.  It  must,  in  the 
absence  of  these  orders,  be  presumed  that 
they  show  sufficient  reason  for  ruling  the  ap- 
pellants to  prosecute  the  case,  and  for  filing 
it  away  for  the  want  of  prosecution,  and  for 
adjudging  that  Morrison  Nickell  siiould  pay 
the  coat.  Also,  the  order  filing  the  ease 
away  is  not  final,  and  not  appealable.  U 
the  appellants  were  dissatisfied  with  it,  their 
remedy  was  to  move  to  reinstate  the  case, 
and  then  Hppeal  from  the  order  overruling 
the  motion,  it  overruled.  Also,  we  must 
presume  that,  if  the  entire  record  were  here, 
it  would  fully  sustain  the  court  in  adjudging 
that  Morrison  Nickell  should  pay  the  cost. 
We  must  presume  that  the  absent  record 
would  sustain  the  judgment  of  the  court,  un- 
less it  appears  that  such  record  did  not  relate 
to  anything  that  might  be  the  foundation  of 
tbe  judgment.  There  is  no  brief  on  file  for 
the  appellee.    The  appeal  is  dismissed. 


Evans  «.  Oouhonwbalth. 

(Court  of  Appealt  of  Kentxicku.    Dea  19, 1889.) 

A8BACI.T  WITH  INTENT  TO  EJLL — DeaSLT  WEAPON. 

1.  Where  the  court  has  Charged  that.  If  defend- 
ant willfully  and  malidously  struck  and  wounded 
the  prosecutor  with  a  pitchfork,  with  intent  to  kill, 
and  the  jury  believed  said  pitolifork  was  a  deadly 
weapon,  they  should  find  him  guilty  of  a  felony.  It 
is  proper  to  refuse  to  charge  that,  before  they  could 
find  defendant  guilty  as  set  forth  in  tbe  instmo- 
tlon,  "they  must  believe  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  defendant  strudt  with 
Intent  to  kill,  and  they  must  further  believe  that 
said  pitchfork,  at  the  time  in  the  hands  of  defend- 
ant, used  in  the  manner  he  used  it,  if  he  did  so  use 
it,  was  a  deadly  weapon. " 

2.  A  pitchfork  is  a  deadly  weapon,  within  the 
meaning  at  Gen.  St.  Ky.  c.  29,  art.  6,  i  2,  prescrib- 
ing the  punishment  for  willful  and  malicious  strik- 
ing with  a  deadly  weapon,  with  intent  to  kill. 

Appeal  from  circuit  court,  Grayson  county. 

"Not  to  be  oflBcially  reported." 

James  W.  Evans  was  indicted  for  willfully 
and  maliciously  striking  one  Wbitworth  with 
a  pitchfork,  with  intent  to  kill.  Upon  being 
convicted,  he  appeals. 

/.  C.  Qraham,  for  appellant.  P.  W.  Hat' 
din,  Atty.  Oen.,  for  the  Commonwealth. 

Lbwis,  C.  J.  Upon  trial  of  appellant,  in- 
dicted for  willfully  and  maliciously  cutting, 
thrusting,  striking,  and  stabbing  one  Whit- 
worth  with  a  pitchfork,  a  deadly  weapon,  the 
court,  upon  proof  that  he  struck  him  merely, 
but  did  not  cut,  thrust,  or  stab,  instructed 
the  jury  that  if  he  willfully  and  maliciously 
struck  and  wounded  Whitworth  with  a  pitch- 
fork, with  intent  to  kill  him,  and  the  jury 
believed  said  pitchfork  was  a  deadly  weapon, 
they  should  find  him  guilty  as  charged  in  the 
indictment,  and  fix  his  punishment  at  con- 
finement in  the  penitentiary  not  lees  than  one 
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nor  more  than  Hve  years.  In  the  second  In- 
struction tliey  were  told,  if  they  had  reason- 
able doubt  of  the  defendant's  guilt  under  the 
first  instruction,  but  believed  lie  unlawfully, 
and  not  in  self-defense,  assaulted  and  struck 
Whitworth  with  a  pitchfork,  they  should 
find  hiiu  Kuilty  ot  assault  and  battery,  and 
fix  bis  punishment  at  One  or  imprisonment 
in  the  county  jail,  or  both.  There  was  an- 
other instruction,  to  acquit  if  he  acted  in  self- 
defense;  and  the  fifth,  that,  before  the  jury 
could  find  him  guilty  under  the  first  instruc- 
tion, they  must  believe  the  pitchfork  used 
was  a  deadly  weapon,  when  used  in  the  hands 
of  one  for  striking  another. 

We  think  all  the  conditions  and  restrictions 
upon  which  the  particular  offense  described 
in  the  indictment,  and  denounced  by  section 
2,  art.  6,  c.  29,  Gen.  St.,  may  be  punisiied, 
are  fully  and  correctly  stilted  in  the  first  in- 
struction. But  an  instruction  was  asked  by 
appellant,  and  refused.  It  is  as  follows: 
"That,  before  the  jury  can  find  tlie  defend- 
ant guilty  as  set  out  in  instruction  No.  1, 
they  must  believe  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  defendant  struck 
Whitworth  with  intent  to  kill  him;  and  they 
must  further  believe  that  the  said  pitchfork, 
at  the  time  in  the  hands  of  defendant,  used 
in  the  manner  he  used  it,  if  he  did  so  use  it, 
was  a  deadly  weapon."  A  pitchfork  is  an 
instrument  with  which  life  may  be  readily 
taken,  and  therefore  a  deadly  weapon,  in  the 
meaning  of  section  2,  art.  6;  and  it  does  not 
make  any  difference  whether  an  injury  in- 
flicted with  it  be  by  striking  or  by  stalibing 
or  tlirusting,  if  done  willfully  and  malicious- 
ly, with  intent  to  kill  the  person  wounded. 
But,  if  not  done  with  such  intent,  the  offense 
is  an  assault  and  battery  merely,  and  punish- 
able as  such;  and,  as  no  presumption  of  ma- 
licious intent  to  lake  life  necessarily  arises 
from  the  use  of  a  pitchfork  in  striking,  the 
qualification  contained  in  the  instruction 
quoted  is  necessary  and  proper,  in  determin- 
ing whether  the  offense  be  a  felony  or  misde- 
meanor, for  without  it  the  jury  might  con- 
dade  the  use  of  the  pitchfork  as  a  weapon 
made  the  act  a  felony,  without  regard  to  the 
manner  or  intent  with  which  it  was  used. 
But  the  instruction,  in  the  form  it  was  asked, 
is  objectionable,  because  it  authorized  the 
Jury  to  acquit,  although  the  jury  might  be- 
lieve the  injury  was  done  maliciously,  and 
with  intent  to  kill.  Besides,  the  fifth  instruc- 
tion given  contains,  in  substance,  the  quali- 
fication that,  in  the  absence  of  malicious  in- 
tent to  kill,  appellant  was  not  guilty  of  a  fel- 
ony, although  the  pitchfork  was  used,  but  of 
assault  and  battery,  as  set  out  in  the  second 
instruction.  Perceiving  no  error  to  the  prej- 
udice of  appellant,  the  judgment  is  affirmed. 


ETAMB  0.  OOHMONWEALTH. 

(Court  df  AppeaU  of  Kerauokv.    Deo.  19, 1889.) 
CiMlflNAl.  Li.w—SaNTKNOK— Appeal. 
1.  Under  Crim.  C!ode  Ky.  *288,  providing  that, 
»U  the  defendant  be  oonvicted  of  two  or  more  of- 


fenses, the  punishment  of  each  of  which  ii  con- 
finement, the  Jadg^nent  shall  be  so  renderedthat 
the  punishment  In  one  case  shall  commence  aft«r 
the  termination  of  It  in  the  others, "  a  defendant 
oonvlcted  and  sentenced,  at  same  term  of  oonrt, 
of  house-bnmiog  and  malicious  striking,  majr  be 
confined  for  the  fnll  period  embraced  in  each  aen- 
tenoe;  and  it  is  proper  to  provide  that  the  punish- 
ment for  the  second  conviction  shall  not  com- 
mence until  that  for  the  first  bad  expired. 

8.  Where  the  instructions  to  the  jury  are  not 
identified  and  made  a  part  of  the  record  by  any  bill 
of  exceptions,  or  even  by  any  order  of  oonrt,  no 
claims  of  error  can  be  considered. 

Appeal  from  circuit  court,  Grayson 
county. 

"Not  to  be  officially  reported." 

Indictments  against  James  W  Evans  for 
house-burning  and  malicious  striking.  De- 
fendant was  convicted,  and  appeals. 

J.  C.  Qraham,  for  appellant.  P.  W. 
Hardin,  Atty.  Oen.,  for  the  Ck>mmon  wealth. 

Holt,  J.  The  appellant,  James  W.  Evans, 
was  jointly  indicted  with  two  other  persons 
upon  the  charge  of  house-burning,  the  stat- 
utory punishment  of  which  is  not  less  than 
one  nor  more  than  six  years'  confinement  in 
the  penitentiary.  He  was  granted  a  separate 
trial,  found  guilty,  and  his  punishment  fixed 
at  two  years'  confinement.  He  had  at  the 
same  term  of  the  court  been  convicted  upon 
another  indictment,  and  sentenced  to  the 
penitentiary  for  three  years,  for  malicious 
striking;  and  the  second  judgment,  after  re- 
citing this  fact,  provided  that  the  punishment 
for  the  second  conviction  sliould  not  begin 
until  that  fur  the  first  one  had  expired.  This 
was  proper.  It  was  formerly  held  that, 
where  a  prisoner  was  found  guilty,  upon  two 
Indictments,  /or  separate  felonies,  and  his 
punishment  in  each  case  fixed  at  five  years 
in  the  penitentiary,  and  the  sentence  was 
that  he  should  be  confined  for  "five  years 
upon  each  indictment, "  that  he  could  be  con- 
fined for  five  years  only,  both  terms  begin- 
ning and  ending  at  the  same  time.  James  v. 
Ward,  2  Mete.  (Ky.)  271.  The  Criminal 
Code,  §  288,  furnished  a  new  rale,  however. 
It  provides:  "If  the  defendant  be  convicted 
of  two  or  more  offenses,  the  punishment  of 
each  of  which  is  confinement,  the  judgment 
shall  be  so  rendered  that  the  punishment  in 
one  case  shall  commence  after  the  termina- 
tion of  it  in  the  otliers." 

The  evidence  in  the  case  is  altogether  cir> 
cumstantial,  and  quite  conflicting.  When 
this  is  so,  however,  this  court  should  not  in- 
vade the  province  of  the  jury,  and  determine 
the  guilt  or  innocence  of  the  accused.  Cir- 
cumstances appear  in  the  record  sufficiently 
pointing  to  the  guilt  of  the  accused  to  forbid 
a  reversal  upon  the  ground  that  the  convic- 
tion is  clearly  unsupported  by  evidence,  or  was 
the  result  of  prejudice.  The  lower  court, 
therefore,  properly  refused,  at  the  close  of 
the  state's  testimony,  to  peremptorily  in- 
struct the  jury  to  acquit  the  accused.  What 
purport  to  be  the  instructions  are  copied  into 
the  record  by  the  clerk.  The  second  one  is 
in  itself  objectionable.  The  jury  were  told 
by  it  that  if  they  merely  t>elieved  from  the 
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«vi(l<>nc8  that  the  bnming  was  done  by  either 
'Of  Llie  persons  indicted  with  the  appellant, 
and  that  he  was  present,  aiding  or  abelting, 
they  should  convict  blm.  His  conviction 
should  not,  of  course,  have  been  made  to  de- 
pend upon  a  mere  preponderance  of  the  tes- 
timony, or  an  ordinary  belief  upon  the  part 
of  his  triers.  This  was  cured,  however,  by 
the  next  instruction,  which  told  them,  in 
«ubstance,  that  a  conviction  could  not  be 
bad  unless  the  accused  was  proven  guilty  be- 
yond a  reasonable  doubt.  Aside,  however, 
from  this  correction,  we  cduld  not  consider 
«ny  claim  of  error  in  Instructing  the  jury,  as 
the  instructions  are  not  identified  and  made 
«  part  of  the  record  by  any  biU  of  excepticms, 
<ir  enen  by  any  order  of  court.  PercolT- 
ing  no  error,  the  judgment  is  affirmed. 


EvANB  V.  Commonwealth. 
<Oour<  of  Appeals  of  Kentu(3<y.    fan.  9, 1890.) 

AaSON — IKDIOTMENT. 

Under  the  Kentucky  statute  making  It  • 
felony  to  "willfully  and  unlawfully  burn  a  •  •  • 
stable,  bKm,  or  any  house  or  place  where  wheat, 
«oni,  or  other  grain,  grass,  *  *  *  is  usually 
kept,  or  any  other  house  whatever,  "an  indictmeBt 
for  burning  "a  barn,  the  property  of, "  etc,  is  suf- 
ficient, without  an  averment  that  wheat,  com,  or 
other  articles  named  in  the  statata,  were  usually 
kept  in  it. 

On  petition  for  rehearing.    Tot  former  re- 
port, Bee  ante,  768. 

"Not  to  be  offlolally  reported." 
jr.  C.  Graham,  for  appellant.    P.  W.  Sen*' 
din,  Atty.  Oen.,  for  the  Commonwealth. 

HoiiT,  J.    The  brief  for  the  accused  was 
not  with  the  record  wiien  this  case  was  de- 
cided.    The  qnestions  presented  by  it,  and 
which  were  not  discussed  in  the  opinion,  as 
well  as  those  now  urged  in  the  petition  for  a 
rehearing,  will  therefore  l»  now  considered. 
The  demurrer  to  the  indictment  was  not  well 
taken.     It  charges  the  accused  with  burning 
"a  bam  the  property  of  and  belonging  to 
Allen  Whitworth. "   It  is  urged  that  it  should 
also  have  stated  that  wheat  or  corn,  or  some 
article    aamed  in  the  statute,  was  usually 
kept   in  it.    This  was  not  necessary.    The 
ward  "  bam"  is  an  ordinary  term.     Its  mean- 
ing is  well  understood.     The  statute  reads: 
"If  any  penonsballwiittully  and  unlawfully 
bum  a  powder-boose,  tobaccco-honse,  ware- 
hooac,  Btoro-house,  stable,  bam,  or  any  house 
or  place  where  wheat,  corn,  or  other  grain, 
^raas,     *    *    *    is  usually  kept,  or  any  oth- 
er bouse  whatever,     *    *    *     he  shall  be 
conQned  in  the  penitentiary  not  less  than  one 
nor  more  than  six  years. "    Gen.  St  c.  29,  art. 
7,  g  8.     Tlte  enumeration  of  certain  articles 
in  storage  is  to  lie  read  in  connection  with 
the  «rords  "any  house  or  place"  only.    Grant- 
ing' oonnsel's  contention  that  if  the  evidence 
bad   sbown  the  structure  to  have  been   a 
stable,  instead  of  a  bam,  (provided  tliere  be 
any  distinction,)  there  would  have  been  a 
variance  between  tlie  proof  and  the  indict- 
ment, yet  the  testimony  is  that  it  was  a  ban. 
v.l2a.w.no.26— 49 


What  purport  to  have  been  the  instructions  to 
the  jury  were  erroneous  only  in  the  respect 
mentioned  in  the  opinion;  and  this  error  was 
cured,  as  therein  suggested.  The  indictment 
charges  the  accused  with  the  burning.  It 
does  not  speak  of  aiding  or  abetting.  If, 
however,  the  torch  was  applied  by  a  co-do- 
fendant  of  the  accused,  and  he  was  theii 
present,  aiding  and  abetting,  he  was,  under 
oar  law,  a  principal;  and  the  indictment 
therefore  authorized  such  an  instruction. 
But,  as  already  said,  wliat  purport  to  be  the 
instructions  cannot  be  considered,  as  they 
have  not  been  properly  made  a  part  of  the 
record.  The  record  fails  to  show  that  one  at 
the  jurors,  after  the  case  was  submitted  to 
them,  was  permitted  by  the  court  to  separate 
from  the  others,  but  under  the  charge  and  in 
company  with  tlie  proper  officer.  We  need, 
therefore,  consider  whether,  if  shown,  there 
would  be  anything  in  this  objectioa  to  the 
conviction.  The  petition  for  a  rehearing  is 
overruled. 


Wkbb  9.  Commonwealth. 
(Court  of  Appeals  of  Kentucky.  Jan.  9,  1890.) 
HomotDE— Hakmlbss  Esbok. 
Under  a  plea  of  self-defense  to  an  indict- 
Ment  for  murder,  where  defendant  was  convicted 
on  testimony  of  positive  nature,  the  admission  of 
evidence  of  general  good  character  of  deceased, 
though  irrelevant  because  tiiat  fact  was  not  in  is- 
ane,  Is  harmless  error. 

Appeal  from  circuit  court.  Bell  coonty. 

Prtob,  J.  We  have  not  been  favored  by 
a  brief  In  this  case  from  counsel  for  the  ap- 
pellant, but  have  nevertheless  examined  the 
record  with  a  view  of  ascertaining  whetlier 
any  reversible  error  was  committed  during 
the  trial.  The  father  and  son,  who  were 
jointly  indicted  for  the  murder  of  Parting  evi- 
dently sought  the  hostile  meeting,  and,  if  not, 
when  the  parties  met  the  father  of  the  accused 
originated  the  difficulty,  and  at  once  ^plied 
to  his  son  for  a  pistol  either  to  take  the  life  of 
Partin,  or  to  intimidate  him,  so  that  the  lat- 
ter might  submit  to  his  abuse  without  resist- 
ance. When  the  fight  took  place  between 
Pierce  Webb  and  the  deceased,  the  accused, 
the  son  of  Pierce  Webb,  who  had  regained  the 
possession  of  the  pistol,  fired  and  killed  the  de- 
censed,  when  no  necessity  existed  for  such  a 
cruel  act.  It  is  true  the  accused  and  his  father 
make  statements  conducing  to  show  that  the 
shooting  was  in  self-defense,  but  another  eye- 
witness, disinterested  in  the  prosecution, 
places  difiFerent  light  on  the  difficulty  between 
these  parties  from  its  inception  to  its  close, 
and  from  his  testimony  the  killing  was  in  no 
manner  jiistifiabla  The  jary,  however,  were 
the  jndges  of  the  facts,  and  after  hearing  all 
the  testimony  came  to  tlie  conclusion  that  the 
killing  was  not  done  in  self-defense,  and,  if 
we  could  properly  pass  on  the  facts,  the  same 
conclusion  would  be  reached. 

There  is  some  evidence  introduced  by  the 
state  showing  the  general  good  character  of 
the  man  whose  life  had  been  taken,  that 
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objected  to  by  counsel  for  the  defense,  and  the 
objection  should  have  been  sustained.  The 
testimony,  however,  was  admitted,  when  no 
effort  had  been  made  by  the  defense  to  show 
that  the  deceased  was  a  man  of  bad  character, 
or  any  issue  made  on  that  subject.  The  good 
character  of  the  deceased  was  no  answer  to 
the  plea  of  self-defense,  or  any  reason  for 
convicting  the  accused,  if  the  deceased  was  in 
the  wrong.  It  was  clearly  incompetent,  and, 
if  the  facts  were  not  so  conclusive  against  the 
accused,  the  judgment  would  be  reversed  for 
this  error.  As  this  error  could  not  have 
prejudiced  one  who  bad  taken  the  life  of  his 
fellow-man  without  cause,  there  is  no  reason 
for  awarding  another  trial,  unless  for  the  pur^ 
pose  of  having  a  more  severe  punishment  m- 
flicted.    Judgment  afiBrmed. 


Hbiorioh  et  al.  «.  Silva  tt  al. 
(Court  of  Appeals  of  Kentucky.    Jan.  8,  1890.) 

iNSOLVINOT— PABTIBS— PlBADINO. 

1.  Oen.  St.  Ky.  c.  44,  art.  2,  i  1,  provides  that 
every  sale,  mortga^,  or  assignment,  made  by  debt- 
ors m  oontempUtioa  of  insolvency,  and  with  the 
design  to  prefer  creditors,  shall  operate  as  an  as- 
signment for  the  benefit  of  all  the  creditors.  Sec- 
tion 8  provides  that  an  action  to  declare  snch  acts 
an  assignment  shall  be  condnoted  as  one  for  the 
■ettiement  of  a  decedent's  estate.  Civil  Code  Ky. 
I  4S),  provides  that  a  creditor  of  a  decedent,  by 
proving  his  claim  before  the  master,  becomes  a 
party  to  the  action.  An  insolvent,  having  sold 
part  of  his  property,  and  paid  some  of  his  debts, 
conveyed  the  residue  of  his  property  to  a  trustee 
for  payment  of  his  debts.  An  action  by  a  creditor 
to  have  the  conveyance  to  the  trustee  and  the  sales 
declared  acts  of  insolvency  was  consolidated  with 
an  action  by  the  trustee  for  a  settlement  of  the  es- 
tate, and  a  reference  ordered  to  hear  proofs  of 
claims  and  any  acts  of  insolvency.  Held,  that  cred- 
itors who  proved  their  claims  before  the  roaster 
became  parties  to  the  proceedings,  and  may  ap- 
peal from  a  dismissal  thereof,  though  their  claims 
had  not  been  acted  on  by  the  court. 

9.  Under  said  section  1,  where  the  pleadings 
did  not  aver  that  the  debtor  knew  of  his  insolv- 
ency, or  that  be  contemplated  it,  or  that  there  was 
any  design  on  his  part  to  prefer,  and  where  no 
facts  were  stated  from  whicn  these  essential  con- 
ditions were  necessarily  inferable,  the  action  was 
properly  dismissed. 

Appeal  from  chancery  court,  Campbell 
county. 

"To  be  officially  reported." 

John  S.  Ducker,  for  appellanta.  Charlea 
J.  Helm,  for  appellees. 

Holt,  J.  December  24, 1887,  the  appellee 
Albert  Silva,  for  910,420,  conveyed  certain 
real  estate  to  F.  C.  Miller,  and  a  grocery  store 
for  84,500  to  Thomas  Weston.  He  also,  up- 
on the  same  day,  paid  Anna  £.  Webster  a  debt 
of  $340,  and  one  of  85,500  to  the  German 
National  Bank.  He  was  then  insolvent,  and, 
upon  the  night  of  the  day  of  these  sales  and 
payments,  he  conveyed  his  remaining  prop- 
erty to  a  trustee  for  the  payment  of  his  debto. 
Suits  were  brought  by  some  of  the  creditors, 
and  attachments  obtained.  December  28, 
1887,  Heidrich  &  Co.,  who  were  creditors  of 
Silva,  brought  an  action  for  the  purpose  of 
having  the  sales  and  payments  mentioned  de- 


clared acts  of  insolvency  nnder  what  is  gen- 
erally known  as  the  law  of  1856.     The  tros- 
tee  also  brought  an  action  for  a  settieroent 
of  the  debtor's  estate,  and  all  of  the  actiona 
were  consolidated.     An  orderof  referenceto 
the  master  to  hear  proof  of  claims  and  of  any 
acts  of  insolvency  was  entered  in  them.    He 
filed  a  report,  which,  among  other  claims,  al- 
lows those  of  the  creditors  who  now  claim  the 
right  to  maintain  this  appeal.    A  personal 
judgment  was  rendered  against  Silva  in  the 
suit  of  Heidrich  &  Co..  for  their  debt,  and 
the  action  was  discontinued  as  to  Miller  and 
Weston.    It  was  then  submitted  for  judg- 
ment as  to  whether  Silva  had  committed  any 
act  of   insolvency,   the   purpose    being,  of 
course,  to  compel  Anna  E.  Webster  and  the 
bank  to  account  for  the  money  paid  them, 
and  its  division  pro  rata  among  the  credit- 
ors.   Before  any  judgment  was  rendered,  an 
assignment  from  Heidrich  &,  Co.  of  their 
claim  to  Paris  C.  Brown  was  filed.     The  ac- 
tion was  subsequently  dismissed,  upon  the 
ground  of  defective  pleading.    None  of  the 
creditors,  save  Heidrich  &  C^.,  who  brought 
the  suit,  were  parties  to  it  by  pleading.    This 
appeal  was  taken  in  the  name  of  Heidrich  & 
Co.,  and  some  of  the  other  creditors,  who 
proved  their  claims  before  the  master.     Heid- 
rich &  Co.  appear  not  to  have  authorized  it, 
and  Brown  now  objects  to  it.    The  appellees, 
therefore,  move  to  dismiss  the  appeal  in  toto, 
claiming  that  the  creditors  who  were  not 
parties  to  the  snit  by  pleading,  and  merely 
proved  their  claims  before  the  master,  have 
no  right  to  maintain  it.    Such  an  action, 
however,  when  brought  by  one  creditor,  in- 
ures to  the  benefit  of  all  the  other  creditors. 
He  cannot,  by  dismissal  of  his  petition,  after 
they  have  filed  their  claims,  destroy  this 
right.    The  statnte  expressly  declares  that 
the  act  of  Insolvency  "shall  operate  as  an  as- 
signment and  transfer  of  all  the  property  and 
effects  of  such  debtor,  and  shall  inure  to  the 
benefit  of  all  his  creditors. "     It  also  provides 
that  the  action  shall  be  conducted  as  one  for 
the  settletfient  of  a  decedent's  estate,  so  far 
as  applicable.    Gen.  St.  c.  44,  art.  2,  §§  1,  3. 
And  section  482,  Civil  Code,  declares  that  a 
creditor  of  a  decedent,  by  proving  his  cl.-iim 
before  the  master,  beisomes  a  party  to  the 
action,  and  is  concluded  by  the  final  judg- 
ment.   The  creditors  in  this   Instance,  by 
pruvin^^  their  debts,  became  parties  to  the  ac- 
tion, and  are  entitled,  equally  with  the  origi- 
nal plaintiff,  to  make  any  question  or  ts^e 
any  step  in  it.     As  be  could  not,  by  dismiss- 
ing his  petition,  prejudice  their  rights  ac- 
quired by  the  filing  of  their  claims,  au  be 
cannot,  by  objecting  to  an  appeal,  cut  ott 
their    right   to   one.    By  presenting^    their 
claims,  they  acquire  a  right  independent  of 
him,  and  which  they  may  assert  in  the  ac- 
tion, even  over  his  objection.    Nor  is  this 
right  as  to  an  appeal  to  be  denied  because 
the  master's  report  as  to  claims  may  not  have 
been  acted  upon  by  the  court.     They  had  be- 
come parties  to  the  action,  and  may  there- 
fore question  by  appeal  any  final  judgment 
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which  affects  their  rights.  They  had  a  right 
to  prove  their  claims  %7ilhout  waiting  for  the 
jadgment  of  the  court  as  to  whether  an  act 
of  insolvency  had  l)een  committed  by  the 
debtor.  It  was  quite  proper  that  they  should 
do  so  to  enable  the  chancellor  to  act  intelli- 
gently, and  by  doing  so  they  became  parties 
to  the  action.  Any  other  rule  would  often 
lead  to  unfair  combinations  between  the  cred- 
itor bringing  the  suit  and  the  opposing  par- 
ties, and  defeat  that  equality  among  credit- 
ors which  the  statute  was  intended  to  pro- 
duce. Sawyers  t.  Langford,  5  Bush,  539. 
The  motion  to  dismiss  the  appeal  is  there- 
fore overruled. 

The  question  next  presents  itself  whether 
the  pleadings  upon  the  part  of  the  plaintiffs 
furnish  ground  for  the  desired  relief.    Proof, 
without  pleading,  cannot,  of  course,  avail. 
It  is  quite  meritorious  in  a  debtor  to  pay  his 
creditor.    He  may  even  prefer  him  over  his 
other  creditors,  without  being  guilty  of  actu- 
al fraud.     Kelief  in  such  a  case  is  afforded  by 
reason  of  the  statute  alone.    To  obtain  it, 
the  party  must  aver  in  his  pleading  the  facts 
required  by  the. statute  to  authorize  it.    Its 
language  is:  "Every  sale,  mortgage,  or  as- 
signment made  by  debtors,  and  every  judg- 
ment suffered  by  any  defendant,  or  any  act 
or  device  done  or  resorted  to  by  a.  debtor  in 
contemplation  of  insolvency,  and  with  the 
design  to  prefer  one  or  more  creditors  to  the 
exclusion  in  wtiole  or  in  part  of  others,  shall 
operate  as  an  assignment  and  transfer  of  all 
the  property  and  effects  of  such  debtor,  and 
shall  inure  to  the  benefit  of  all  his  creditors 
*     *     *    in   proportion  to  the  amount  of 
their  respective  demands."     Gen.  St.  c.  44, 
art.  2,  §  1.     Two  things  must  concur  to  en- 
title the  creditor  to  relief,  to-wit:    First,  the 
act  niust  be  done  in  contemplation  of  insolv- 
ency: and,  second,  with  the  design  to  pre- 
fer one  creditor  over  another.     If  the  debtor 
knows  that  he  is  insolvent  at  the  time,  then 
the  design  to  prefer  will  be  presumed,  but 
not  absolutely;  or  if  he  contemplates  becom- 
ing so,  and  does  the  act  with  the  design  to 
prefer,  then  the  transaction  is  within  the 
statutfl.     If,    however,    the    circumstances 
show  that  no  preference  was  intended,  then 
the  act  will  not  be  held  to  be  one  of  insolv- 
ency, within  the  statute,  although  the  debtor 
may  in  fact  have  been  insolvent  at  the  time. 
Grimes  v.  Grimes,  86  Ky.  511,  6  S.  W.  Bep. 
333.      Thus  if  A.  be  traund  both  as  principal 
and  surety,  and  considering  all  this  liability 
is  insolvent,  yet  if  he  have  ample  to  pay  his 
own  debts,  and  it  is  not  known  he  will  have 
to  pay  those  for  which  he  is  surety,  and  un- 
der these  circumstances  he,  not  in  contem- 
plation of  insolvency,  or  with  any  design  to 
prefer,  makes  a  payment  to  a  creditor,  it 
shoald  not  be  held  to  be  a  preference  within 
the  statute.    This  instance  is  given  to  show 
that  it  is  not  sufficient  to  merely  aver  the  in- 
solvency of  the  debtor  at  the  time  of  the  do- 
ing of  the  act.    In  doing  it  he  must  contem- 
plate bis  Insolvency,  and  intend  to  prefer  the 
creditor.    The  pleader  need  not,  of  course. 


use  the  language  of  the  statute.  It  is  suffi- 
cient if  the  facts  required  by  it  are  substan- 
tially stated;  but,  while  the  intent  of  the 
debtor  may  be  inferred  from  facts  proven, 
yet  this  does  not  dispense  with  the  necessity 
of  pleading  the  facts  essential  to  relief.  In 
this  instance  it  is  not  averred  that  the  debtor 
knew  of  his  insolvency,  or  that  he  contem- 
plated it,  or  that  there  was  any  design  upon 
his  part  to  prefer,  nor  are  facts  staled  from 
which  these  essential  conditions  are  neces- 
sarily inferable.  It  is  merely  averred  thiit 
when  the  payments  were  made  Silva  was  in- 
solvent. It  is  not  necessary  to  aver  that  the 
preferred  creditor  knew  of  the  insolvency  at 
the  time.  The  question  of  his  knowledge 
does  not  enter  into  it,  but  it  must  be  averred 
that  the  debtor  acted  under  the  conditions 
named  in  the  statute.  In  this  instance  facts 
are  not  stated  from  which  the  law  presumes 
what  is  necessary  to  entitle  the  plaintiff  to 
relief,  nor  can  they  be  implied  from  what  is 
stated.  The  fact  that  objection  was  not  taken 
to  the  pleading  by  demurrer  or  otherwise, 
and  that  there  was  no  denial  of  it,  cannot, 
therefore,  avail,  because  it  presented  no 
grounds.  The  averments  that  the  payments 
were  acts  of  insolvency  and  preference,  and 
operated  for  the  benefit  of  all  the  creditors, 
were  merely  legal  conclusions,  which  fail  to 
to  support  the  pleadings,  and  it  results  that 
the  chancellor  properly  dismissed  the  action 
because  the  grounds  for  relief  required  by 
the  statute  were  not  stated.  Judgment  af- 
firmed. 


Ck>MHONWEAXTH  V.  ShERLET. 
(Court  of  Appeals  of  Kentucley.    Jan.  B,  1890.) 

CoaSTITDTIONAI.  LaW — PuNIRHXENTS. 

Act  Ky.  April  10, 18T8,  providing  that,  where 
a  fine  imposed  in  a  misdemeanor  case  is  unpaid, 
defendant  may  be  required  by  the  verdict  to  be 
put  at  hard  labor  for  a  certain  time,  is  not  uncon- 
stitutional, or  discriminating  between  the  rich  and 
poor. 

Appeal  from  circuit  court,  Marlon  county. 

":Not  to  be  officially  reported." 

P.  W.  Hardin,  Atty.  Gen.,  and  Finley 
Shuck,  for  appellant.  /.  R.  Thomas,  for 
appellee. 

Pbtob,  J.  This  case  was  transferred  from 
the  superior  court  to  this  court,  for  the  reason 
that  the  question  raised  by  the  defense  in- 
volved the  constitutionality  of  the  act  ap- 
proved April  10,  1878,  under  which  penal- 
ties for  misdemeanors  in  certain  cases  can  be 
satisfied  by  requiring  the  accused  to  labor  for 
the  county  for  the  period  named  in  the  ver- 
dict. The  punishment  at  hard  labor  is  sub- 
stituted in  lieu  of  imprisonment  in  the  county 
jail,  if  the  jury  in  their  discretion  see  proper; 
and  upon  such  finding  it  is  made  the  duty  of 
the  court  to  place  the  prisoner  in  the  custody 
of  the  jailer,  that  the  punishment  may  be 
imposed,  eto. 

On  the  trial  of  this  case  the  attorney  for 
the  commonwealth  asked  an  instruction  in- 
vesting the  jury  with  the  discretion  given  by 
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the  statute;  tliat  is,  with  the  right  to  require 
the  Accused  to  pay  ]iis  fine  hy  bard  labor  in 
lieu  of  imprisonment.  The  court  refnspd  to 
give  the  instruction,  and  the  defense  main- 
teins  that  the  act  is  unconstitutional,  because 
it  discriminates  between  the  rich  and  the  poor, 
in  compelling  the  one  to  labor  for  the  county, 
and  permitting  tlie  other  to  satisfy  his  fine  by 
the  payment  at  the  money.  We  perceive  no 
such  objection  to  the  act.  Where  the  penalty  is 
a  One  only,  if  the  money  is  paid,  tliis  relieves 
the  accused  from  any  punishmeot;  but  if  the 
fine  is  not  paid,  if  the  jury  in  their  verdict  so 
determine,  the  defendant,  whether  rich  or 
poor,  shall  be  put  at  bard  labor  in  lieu  of  im« 
prisonment,  and  is  entitled  to  a  credit  of  one 
dollar  for  his  day's  wurk,  and  can  at  any  time 
replevy  or  pay  his  fine,  and  be  discharged 
from  cnstody .  If  the  statute  in  question  was 
repealed,  and  the  law  administered  as  it  was 
prior  to  its  passage,  the  same  constitntionHl 
question  could  be  made.  A  eapias  would 
issue  on  the  Judgment,  and,  if  a  rich  man,  he 
could  discharge  his  flue  by  pajrment  in  money; 
if  without  means,  the  officer  would  take  him 
into  custody,  and  confine  him  in  the  county 
Jail. 

The  question  raised  is  scarcely  worthy  of 
discussion,  and  we  have  no  doubt  the  court 
below  refused  the  instruction  on  other 
grounds.  As  the  judgment  has  boQn  ren* 
dered,  and  a  eaptaa  doubtless  issued,  no  re- 
versal will  be  made,  but  the  opinion  certified, 
so  that  there  may  be  a  uniform  practice  on 
the  subject. 


Bbkd  «.  Kino. 
(Court  of  Appeals  of  Kentuchy.    Deo.  17, 1889.) 

RePLKVUT— JUDOHINT— BOITA  FiDB  POBOHABEB. 

1.  Under  Civil  Code  Ky.  1 888,  providing  that, 
where  property  obtained  by  an  order  of  delivery  is 
adjudged  to  belong  to  defendant  from  whom  taken 
by  the  order,  the  ludgment  shall  be  in  the  alterna- 
tive, with  the  right  on  part  of  plaintifl  to  return 
the  property  or  pay  its  value,  a  judgment  in  favor 
of  a  deCandant  for  the  value  ia  erroneona. 

2.  Where  a  lot  of  pieces  of  timber,  called  head- 
ings, are  merged  with  other  headings,  of  a  like  de- 
amption  ana  valu<L  the  owner  may  maintain  an 
action  to  recover  the  same  number  of  headings 
without  identifying  the  particular  ones  belonging 
to  him. 

8.  A  bona  fide  purchaser  of  timber  out  by  a 
trespasser  does  not  aoqnii*  title  as  against  die 
owner. 

Appeal  from  circuit  court,  Cas^  county. 

"To  be  officially  reported." 

Action  by  John  M.  Reed  against  Benjamin 
King  to  recover  certain  headings  purchased 
of  John  W.  Reed,  nephew  of  plaintiff. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. 

Stone  d  Stone  and  Bill  <fr  Alcorn,  for  ap- 
ppllant.  22.  /.  Breckinridge  and  /.  B.  Mo- 
Ferran,  for  appellee. 

PsTOR,  J.  In  this  action  is  involved  the 
recovery  of  the  possession  of  40,000  pieces  of 
timber,  called  "headings,"  made  out  of  tim- 
ber standing  upon  the  ground  alleged  to  be- 
long to  the  plaintiff.    The  timber  was  taken 


from  the  defendant  under  an  order  oY  deliv- 
ery and  delivered  to  the  plaintiff.  TIte  right 
of  property  was  asserted  by  the  defendant 
under  a  purchase  made  from  one  William 
Reed  and  his  son ;  and,  on  the  trial,  the  ver- 
dict being  for  the  defendant,  he  was  allowed 
the  value  of  the  headings,  S600,  and  a  judg- 
ment rendered. 

This  judgment  is  not  only  informal,  but 
erroneous;  for  the  reason  that  theCivilCode, 
(Carroll,)  §  388,  requires  the  judgment  to  be 
in  the  alternative,  with  ttie  right  on  the  part 
of  the  (ilaintiff  to  return  the  property  or  pay 
its  value.  It  is  plain  that  John  W.  Reed,  tlie 
son  of  William  Ree<l,  was  either  a  trespasser 
when  he  cut  this  timber,  or  tiie  right  to  its 
use  and  appropriation,  as  well  aa  the  land 
itself,  l>elonged  to  the  father.  That  the  de- 
fendant was  innocent  of  the  want  of  title  ia 
John  W.Reed,  considering  the  latter  to  have 
been  a  trespasser,  is  plain  from  the  facts; 
still  his  innocence  of  the  wrong  cannot  vest 
him  with  title  as  against  the  Uwful  owner, 
who  has  been  deprived  of  his  title  by  the 
trespasser.  There  is  testimony  in  the  case 
showing  that  the  plaintiff,  John  M.  Beed, 
and  tiie  witness  William  Reed  are  brothers, 
and  that  this  land,  from  which  the  timber 
was  cut,  descended  to  them,  and  to  their  oth- 
er brothers  and  sisters,  from  their  father. 
William  Reed  sold  his  undivided  interest  in 
this  land  to  his  brother  John;  and  those  in- 
terested with  John,  being  the  absolute  own- 
ers, as  they  claim,  brought  this  action.  A 
conveyance  was  made  by  William  to  John, 
and  recorded  in  the  county  where  the  land 
lies;  but  William  testifies  that  he  never  sur- 
rendered the  possession  of  the  land,  and  only 
made  the  deed  in  secret  tmst  to  bis  brother, 
to  save  his  Interest  from  lieing  sold  to  pay 
his  del>t3.  John  W..  wito  sold  the  headings 
to  the  defendant,  says  that  ids  father  was  in 
the  possession  of  his  interest  at  the  time  he 
cut  and  sold  the  timber;  and,  if  this  secret 
tmst  is  established  as  stated  by  William,  the 
plaintiff  cannot  recover,  and  instruction  No. 
1,  not  embodied  in  the  bill  of  evidence,  should 
lukve  been,  in  sabatance,  given.  This  court 
would  not  notice  the  instraction  if  a  reversal 
did  not  necessarily  follow,  as  it  is  not  prop- 
etly  in  the  record.  The  mere  possession  by 
William,  or  his  son  John  W.,  would  not  au- 
thorize them  to  cut  and  dispose  of  this  tim- 
ber; but  if  the  title  was  held  in  secret  trust 
by  John  M.,f  or  his  brother's  use,  and  the  latter 
was  in  its  use  and  possession,  the  sale  to  de- 
fendant by  the  son  of  William,  under  the  au- 
thority of  ttie  latter,  passed  the  title.  It  is 
true  that,  as  between  the  vendor  and  the 
vendee,  the  title  passed,  whether  fraudulent 
or  bona  fide;  but  where  innocent  i>arties  ap- 
pear, who  are  not  connected  with  the  fraud, 
they  may  show  the  real  facts  connected  with 
the  transfer,  and  thus  eatabliah  the  author- 
ity of  the  vendor  in  poesession  to  cut  and  dis- 
pose of  the  timber  as  his  own. 

It  was  not  necessary  for  the  plaintiff  to 
identify  the  headings,  under  the  facts  of  this 
case,  to  enable  him  to  maintain  the  action. 
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They  had  been  merged  witb  other  beadinga 
of  a  like  description  and  value;  so  it  there 
had  been  40.000  of  the  headings  in  the  one 
pile,  and  10,000  of  them  belonged  to  the  de- 
fendant by  purchase  from  the  real  owner, 
and  80,000  from  one  who  was  a  trespasser 
by  talcing  them  from  the  plaintiff,  the  latter 
could  maintain  detinue  or  replevin  for  the 
80.000;  and  obtaining  possession  under  an 
order  of  delivery  would  leave  the  defendant 
with  his  10,000,  of  -which  he  is  the  rightful 
owner. 

There  was  no  perceptible  difference  in  the 
headings  as  to  size,  kind,  shape,  and  value; 
and  when  you  separate  the  30,000  from  the 
40,000  each  party  lias  what  he  is  entitled  to. 
AVfaere  the  articles  are  diffei«nt  in  quality, 
size,  or  shape,  it  is  not  practicable  to  make 
the  separation;  but  where  it  is  practicable 
the  action  for  the  recovery  of  the  specific 
property  may  be  maintained,  i^ent  says: 
"Where  corn  or  flour  of  equal  value  is  mixed, 
the  party  injared  may  take  his  quantity."  2 
Kent,  Comm.  365.  Cooley  says,  where  the 
grain  mixed  is  all  of  the  same  kind,  a  like 
rule  applies.    Cooley,  Torts,  53. 

So,  the  appellee  may  have  been  innocent  of 
any  wrong  when  he  mingled  the  goods  with 
his  own.  Under  the  proof,  the  action  could  be 
maintained;  and  the  only  question  arising  on 
the  facts  as  they  now  appear  is,  did  John  W. 
have  the  right,  under  the  authority  of  his 
father,  to  to  sell  this  timber,  and  wtis  the 
title  passed  to  the  plaintiff,  John  M.,  that  he 
might  hold  it  in  secret  trust  for  his  brother, 
and  without  any  other  consideration V  Judg- 
ment reversed,  and  remande<l  for  a  new  trial 
consistent  with  this  opinion. 


SuuJVAN  et  al.  v.  Hodoein  et  al. 
{Court  of  Appeals  of  Kentucky.  Jan.  9, 18S0.) 
Dkbims— Cancellation — Undub  Influencb. 
A  deed,  executed  by  an  aged  parent  in  favor 
of  two  of  bis  daughters  and  a  grandson,  will  not 
be  set  aside  at  the  instance  of  the  other  children 
of  tbe  CTantor,  on  the  ground  that  he  was  con- 
trolled by  the  improper  influence  of  one  of  the 
danghters,  his  favorite  child,  where  the  facts  in- 
dicate that  his  will  power  was  equal  to  that  of 
such  daughter,  and  that  he  registea  tbe  influence 
attempted  to  be  exercised  by  his  son,  when  the 
latter  told  him  that  the  deed  ouxbt  not  to  be  made. 

Appeal  from  circuit  court,  Clark  county. 

"Not  to  be  officially  reported." 

A  salt  in  equity  to  cancel  a  conveyance, 
brought  by  S.  H.  Sullivan  and  others  against 
John  M.  Hodgkin  and  others.  Petition  dis- 
missed.   Plaintiffs  appeal. 

Wm.  Lindsay  and  Hagyard  A  Benton,  for 
appellanta.  Wm.  M.  Beekner  and  Qeo.  B. 
Nelson,  tot  appellees. 

Prtob,  J.  Fielding  Bush  died  in  tbe 
county  of  Clark  in  the  summer  of  the  year 
1885.  He  left  several  children,  and  the  de- 
scendants of  children,  who  were  his  heirs  at 
law.  The  most  of  his  estate  he  had  distrib- 
uted or  given  to  his  children  years  prior  to 
bis  death.    He  seems  to  have  been  a  thriity 


and  prosperous  farmer,  endowed  with  more 
than  ordinary  business  habits  in  tbe  accumu- 
lation of  property,  and  certainly  liberal  in 
its  disposition  when  acquired,  between  those 
who  had  claims  upon  his  bounty.  In  May, 
1881,  he  owned  a  tract  of  225  acres  of  land, 
that  he  conveyed  to  two  of  bis  daughters, 
Mrs.  Hodgkin  and  Mrs.  Lpgan,  and  to  his 
grandson,  Charles  B.  Stewart,  who  was  the 
child  of  a  deceased  daughter.  This  tract  of 
land  was  the  remnant  of  his  large  estate,  and 
of  the  value  of  near  $15,000.  To  his  grand- 
son he  gave  70  acres  of  the  land,  and  the  re- 
mainder of  tbe  tract  he  gave  to  his  two 
daughtets,  to  be  equally  divided  between 
them,  the  possession  to  be  delivered  at  his 
death.  The  children  of  his  deceased  daughter, 
Mrs.  Sullivan,  his  son  F.  M.  Bush,  and  his 
daughter  Mrs.  Groom,  instituted  this  action 
in  equity,  seeking  to  cancel  tbe  conveyance 
made  in  May,  1881,  to  liis  two  daughters  and 
his  grandson,  on  tibe  ground  of  his  want  of 
mental  capacity  to  execute  such  an  instru- 
ment, connect^  with  the  exercise  of  an  un- 
due influence  over  him  in  its  execution  by 
his  daughter  Mrs.  Hodgkin.  Tbe  benetida- 
ries  in  the  deed  were  made  defendants,  and 
also  the  children,  who  are  asserting  no  inter- 
eit,  because  of  their  having  received  in  the 
life-time  of  their  ancestor  their  full  share  of 
his  HState.  Much  testimony  was  taken  by 
both  parties  on  the  issues  made,  and,  tbe 
chancellor  below  dismissing  the  petition,  tbe 
plaintiffs  have  appealed. 

The  grantor,  at  the  date  of  tbe  conveyance, 
had  reached  the  age  of  87  years,  and  for  the 
last  two  or  three  year;  preceding  his  death 
suffered  with  a  disease  of  the  kidneys  that 
conduced  to  shorten  his  life,  and  that  exist- 
ed, but  not  in  an  aggravated  form,  at  the 
time  he  signed  the  conveyance.  The  evi- 
dence shows  that  with  this  disease  upon  him, 
connected  with  his  advanced  years,  he  grad- 
ually declined  in  physical  strength,  and  no 
doubt  loat  much  of  bis  intellectual  vigor;  bat 
it  fails  to  show  Uiat  when  this  deed  was  writ- 
ten and  signed  his  intellect  was  so  much  im- 
paired as  to  prevent  him  from  matting  a  ra- 
tional disposition  of  Ids  property,  and  under- 
standing fully  the  character  of  business  trans- 
actions. While  extreme  old  age  will  not  au- 
thorize the  presumption  of  a  want  of  mind 
or  of  mental  power  suSBcient  to  enable  one  to 
conduct  his  business  affairs,  tbe  chancellor 
will  always  scrutinize  with  vigilance  the 
character  of  transactions  resulting  in  volun- 
tary donations  or  grants  to  those  who  are 
likely,  from  their  surroundings,  to  have  ex- 
ercised an  influence  over  the  aged  and  in- 
firm, when  thus  disposing  of  their  estate. 
The  testimony  on  the  part  of  the  appellants, 
who  are  contesting  the  validity  of  the  deed, 
leaves  but  little  room  to  doubt  that  in  May, 
1881,  the  grantor  was  entirely  rational,  and 
possessed  of  a  mind  fully  competent  to  trans- 
act all  of  his  business,  and  retained  his  men- 
tal vigor  long  after  the  date  of  the  deed,  and 
until  a  short  time  before  his  death.  The  tes- 
timony of  his  son  John  Bush,  with  whom  be 
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lived  when  the  deed  was  made;  the  testimony 
of  Stewart,  one  of  the  beneSciaries  in  the 
de<>d;  that  of  other  members  of  the  family, 
wliose  interest  would  be  subserved  by  its  can- 
cellation,— all  condace  tosbow  that  Uie  gran- 
tor was  a  man  of  nnnsual  physical  and  men- 
tal strength  for  one  so  old;  and  when  reading 
the  testimony  of  bis  neighbors,  and  that  of  a 
learned  and  experienced  physician,  who  had 
known  him  fornear  half  a  century,  and  treat- 
e<l  him  during  his  last  illness,  we  have  no 
doubt  as  to  the  capacity  of  the  grantor  to 
dispose  of  his  whole  estate  according  to  his 
own  wishes. 

It  is  insisted,  however,  that  while  this 
mental  power  existed  he  was  controlled  by 
the  improper  influences  exerted  over  him  by 
bis  favorite  daughter,  Mrs.  Hodglcin,  and  his 
mind,  that  was  gradually  failing  by  reason  of 
his  disease  and  advanced  years,  made  sul>or- 
dinate  to  her  will,  and  to  such  an  extent,  us- 
ing the  language  of  one  witness,  ''as  to  cause 
him  to  become  a  monomaniac  when  her  name 
was  mentioned;  that  he  was  lost  to  every- 
thing else  but  this  daughter."  That  one  of 
the  loieneflciaries  of  the  deed,  Mrs.  Hodgkin, 
was  a  favorite  daughter,  and  one  to  whom 
he  was  much  devoted,  is  apparent  from  the 
testimony;  but  we  have  failed  to  find  any 
proof  conducing  to  show  that  she  caused  the 
execution  of  this  deed,  or  attempted  in  any 
manner  to  intluence  her  father  in  the  dispo- 
sition of  any  part  of  his  estate.  He  lived 
with  his  son  John  when  the  deed  was  exe- 
cuted, and,  while  it  was  written  and  signed 
at  the  house  of  his  daughter,  his  son  knew 
his  purpose  in  going^ there,  and  thedraughts- 
man  states  that  he  wiy>te  it  at  the  dictation 
of  the  grantor;  that  he  left  the  front  porch 
at  the  request  of  the  grantor,  and  took  a  seat 
with  him  in  the  yard,  on  the  opposite  side  of 
the  house,  where  the  grantor  explained  to 
him  the  nature  of  the  deed  he  wanted  writ- 
ten. This  witness  states  that  he  was  fully 
competent  to  execute  the  deed.  The  other 
attesting  witness  states  that  the  grantor  was 
a  man  of  vigorous  mind,  and  of  considerable 
will  power.  He  had  preached  to  a  congrega- 
tion of  which  he  was  a  member  for  years,  and 
must  have  necessarily  had  an  opportunity  for 
forming  this  opinion.  That  Mrs.  Hodgkin 
was  patterned  after  her  father  in  disposition 
is  doubtless  true.  She  was  a  woman  of  strong 
will,  and,  it  may  l>e,  could  have  controlled  all 
around  her,  if  she  had  desired.  But  did  she 
exercise  this  Influence?  It  is  said  the  gran- 
tor had  repeatedly  said  that  he  intended  to 
make  his  children  equal,  and  that  this  inten- 
tion was  abandoned  becanse  of  the  influence 
of  the  daughter  over  him.  We  cannot  well 
presume  its  exercise,  in  the  absence  of  proof; 
but,  on  the  contrary,  the  facts  of  this  case 
would  indicate  that  the  will  power  of  the 
father  was  equal  to  that  of  the  daughter,  and 
that  no  member  of  the  family  could  induce 
him  against  bis  will  to  dispose  of  his  prop- 
erty. Nor  does  it  appear  there  was  such  an 
unjust  division  of  his  estate  by  tlie  grantor. 
It  is  evident  that  the  children  of  Mrs.  Sulli- 


van had  received  less,  perhaps,  than  tbeoUiei 
children ;  but  it  is  not  at  all  satisfactory,  from 
the  record  before  us,  that  Mrs.  Hodgkin  ob- 
tained the  lion's  share.  It  is  shown  that  the 
grantor  said  that  be  had  given  to  each  of  his 
children  910,000,  and  the  amount  given  to 
each  is  not  now  easily  ascertained.  The  par- 
ties to  this  litigation  knew  of  the  execution 
of  the  deed  when  it  bears  date.  The  grantor 
lived  nearly  four  years  after  its  execution. 
He  resisted  the  influence  attempted  to  be  ex- 
ercised by  his  son  when  he  told  him  that  the 
deed  ought  not  to  be  made.  He  bad  full  con- 
trol of  hit  mental  faculties ;  and  if  the  favored 
daughter  was  attempting  to  get  from  him 
his  estate  to  the  exclusion  of  his  other  chil- 
dren, and  bad  the  power  over  his  will  that 
we  are  asked  to  infer  she  exercised,  there 
was  no  reason  for  a  division  of  the  spoils 
with  the  sister  who  lived  in  Texas,  and  a 
grandson,  perhaps  not  of  age.  in  order  to 
reconcile  the  family  to  such  improper  con- 
duct; bat,  on  the  contrary,  the  claims  of  her 
brothers  and  sisters  living  in  the  immediate 
neighborhood  would  have  been  considered, 
and  a  division  had  to  the  exclusion  of  the 
Texas  sister,'  by  which  they  could  have  par- 
ticipated in  the  old  man's  act  of  benevolence 
resulting  from  the  dominating  will  of  bis 
daughter  over  him. 

We  have  read  the  testimony  carefully,  and 
must  coincide  with  the  learned  chancellor  be- 
low in  determining  that  the  execution  of 
this  paper  was  the  offspring  of  the  rational 
mind,   uncontrolled  by  those  around  him. 

Judgment  affirmed. 


Habhon  v.  Dteb  9t  al. 
(Oowrt  0/  Appeals  oj  Kentudey.  Jan.  14, 1890.) 
Wnxe— Vmtino  of  Bstxts. 
A  will  gave  the  whole  of  testator's  estate, 
with  certain  ezoepUona,  to  his  widow,  during  trid- 
owhood,  and  provided  that,  "In  oase  my  wife  mai^ 
ries  or  dies,  her  present  heir,  Hary  Belle,  becomes 
sole  heir  to  the  property,  and,  in  case  both  die,  then 
all  the  property  not  herein  bequeathed  to  other 
parties  reverts  to  Jesse  Harmon,  my  son,  and  Mi 
Dodlly  heirs,  equally,  forever. "  Held,  that  the  de- 
vise to  the  daughter  took  effect  at  onoe,  and  the 
daughter,  having  survived  the  marriage  of  her 
mother,  became  the  owner  of  the  absolute  eststei 

Appeal  from  circuit  court,  Union  county. 

"Not  to  be  officially  reported." 

B,  F.  Buckntr,  Kohn  <t  Barker,  and  Geo. 
Du  Relle,  for  appellant.  Gordon  c£  Gordon, 
Ken  OTiapege,  and  Teaman  dt  Lockett,  tor  ap- 
pellees. 

Pkyob,  J.  In  the  year  1866.  Elijah  Har- 
mon died,  leaving  a  will,  the  construction  of 
which  is  involved  in  this  controversy.  He 
left  his  wife  surviving  him,  and  had  been 
twice  married,  leaving  two  children,  Jesse 
Harmon  and  Mrs.Ghomley,  by  his  first  wife, 
and  a  daughter,  Mary  Belle  Harmon,  by  his 
last  wife.  He  gave  to  bis  widow  bis  whole 
estate  during  widowhood,  with  the  exception 
of  certain  special  devises,  in  regard  to  which 
there  is  no  litigation.    The  fourth  clause  of 
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the  will  provided  that  the  cash  on  liand  is  to 
be  kept  out,  and  the  interest  only  used;  and, 
further,  "  in  case  my  wife  marries  or  dies,  her 
present  heir,  Mary  Belle,  becomes  sole  heir 
to  the  property,  and,  in  case  both  die,  then 
all  the  property  not  herein  bequeathed  to  oth- 
er parties  reverts  to  Jesse  Harmon,  my  son, 
and  his  bodUy  heirs,  equally,  forever. "  The 
widow  renounced  the  provisions  of  the  will, 
and  married.  The  daughter  Mary  Belle  mar- 
ried James  Head,  and  died,  childless,  subse- 
quent to  the  marriage  of  her  mother.  Her 
husband  claims  of  her  guardian  the  money 
that  was  loaned  out  nnder  the  provisions  of 
the  will,  and  her  brother  and  sister  of  the 
half  blood  are  litigating  their  rights;  the 
brother,  Jesae  Harmon,  insisting  that  tinder 
the  fourth  clause  of  the  will  he  is  entitled  to 
the  whole  of  the  estate,  both  the  peisonalty 
and  the  land,  and  his  sister,  Mrs.  Ghomley, 
contending  that  on  tiie  marriage  of  the  moth- 
er Mary  Belle  took  the  absolute  estate,  hold- 
ing it  in  fee,  and  subject  to  no  restriction  or 
limitation  whatever.  The  devise  provides: 
"In  case  my  wife  marries  or  dies,  her  present 
beir,  Mary  Belle,  becomes  sole  owner  to  the 
property;  but  if  both  die,  then  it  is  devised 
tu  Jesse  Harmon,  and  his  bodily  heirs,  for- 
ever. We  think  the  devise  took  effect  at 
once,  and  the  title  vested  in  Mary  Belie,  sub- 
ject to  the  mother's  life-estate,  and  subject 
to  be  defeated  if  Mary  Belle  was  not  living 
to  take  at  the  marriage  or  death  of  the  mother. 
Mary  Belle  was  then  an  infant,  and  in  fact 
died  before  she  arrived  at  age;  and  the  testa- 
tor desired  to  designate  the  person  to  take  in 
the  event  that  Mary  Belle,  to  whom  had  been 
devised  the  whole  estate,  was  not  living  at 
the  death  or  marriage  of  her  mother.  The 
devisee,  Mary  Belle,  survived  the  event,  the 
happening  of  which  was  intended  to  deprive 
her  of  the  fee,  and  therefore  died  the  owner 
of  the  absolute  estate.  It  was  never  con- 
templated by  the  testator  that  the  death  at 
any  time  of  his  daughter  Belle,  however  re- 
mote, should  vest  the  title  in  his  son,  Jesse, 
bat  his  plain  purpose  was  to  vest  her  with 
tbeentire  estate,  if  living  when  the  event  hap- 
pened upon  which  she  became  entitled.  She 
was  to  have  the  use  and  possession  of  the 
property.  The  case  of  Birney  v.  Blchardson, 
5  Dana,  424,  is  very  similar  to  the  case  before 
OS.  and  that  of  Wills  v.  Wills,  reported  in  85 
Ky.  486, 3  S.  W.  Bep.  900,  sustains  the  ruling 
of  the  court  below.  The  clause  in  the  will  pro- 
viding that  the  money  shall  be  loaned  out, 
and  the  interest  only  used,  is  not  inconsistent 
with  the  construction  given  the  fourth  clause. 
The  testator  had  directed  tliat  his  widow 
should  have  annually  $200  of  the  interest, 
and  he  was  devising  the  means  by  which  this 
interest  could  certainly  be  realized;  and  if 
not,  the  direction  to  loan  terminated  when 
the  devisee.  Belle,  became  entitled  to  the  use 
and  possession  of  the  whole  estate.  In  our 
opinion,  the  court  below,  in  adjudging  that 
the  husband,  as  administrator,  was  entitled 
to  the  money,  and  that  the  land  left  by  Mary 
Belle  passed  to  Mrs.  Ghomley  and  Jesse  Har- 


mon in  equal  parts,  placed  the  proper  con- 
struction on  the  will  of  the  testator.  The 
judgment  below  is  affirmed. 


STETE3W  «.  Obego  et  al. 
(Court  of  Appeals  of  Kentucky.    Jan.  88, 1890.) 

NSOOTUBUI  iNSTBUIOINTg— LbX  LoOI  CoKTBACTUS 

— Comity. 

1.  A  note  made  in  Kentucky  and  payable  In 
Ohio  Is  to  receive  its  legal  character  from  the  laws 
of  the  state  where  it  Is  made  payable. 

3.  Under  Rev.  St.  Ohio  1886,  i  8171,  providlngr 
that "  all  bonds,  promissoiy  notes,  bills  of  exchange, 
foreign  and  Inland,  and  ohecks  for  a  sum  certain 
and  payable  to  any  person  or  order,  or  to  any  per- 
son or  assigns,  shall  be  negotiable  by  indorsement 
thereon,"  a  promissory  note  payable  "to  the  or- 
der of  "  a  person  Is  a  negotiable  instrument. 

S.  In  an  action  in  Kentucky  on  a  note  payable 
in  another  state,  and  negotiable  under  its  laws, 
the  law  of  the  forum  governing  defenses  between 
antecedent  parties  to  negotiable  instruments  will 
be  applied,  though  the  note  is  not  negotiableunder 
the  Kentuoky  laws.  OverroUng  Davis  v.  Morton,  6 
Bush,  160. 

Appeal  from  circuit  court,  Campbell 
county. 

"To  be  officially  reported. " 

C.  L.  liaison,  Jr.,  and  9.  H.  Ahlervng, 
for  appellant.  Geo.  Washington,  for  appel- 
lees. 

Bennett,  J.  The  appellant  executed  and 
delivered  to  W.  E.  Hampton  the  following 
note:  "Persimmon  Grove,  Aag.  14,  1882. 
Twelve  months  after  date  I  promise  to  pay 
to  the  order  of  W.  £.  Hampton  ninety-three 
dollars,  at  Exchange  National  Bank,  Cincin- 
nati. Oliio;  value  received,  &c.  J.  J.  Ste- 
YiCNB."  This  note  was  indorsed  and  deliv- 
ered to  the  appellees  in  the  state  of  Ohio, 
before  its  maturity,  for  a  valuable  consid- 
eration, and  without  any  knowledge  or  in- 
formation of  the  existence  of  the  note  exe- 
cuted by  the  payee  to  the  payor,  which  note 
the  latter  attempts  to  plead  as  a  set-off  against 
the  note  sued  on  by  the  appellees  as  indorsees. 
As  is  shown  by  the  note  itself,  as  well  as  the 
admissions  of  the  appellant,  it  was  made  pay- 
able at  the  Exchange  National  Bank  in  Cin- 
cinnati, Ohio;  and  it  is  conclusively  shown 
that  the  note  was,  before  its  maturity,  for  a 
valuable  consideration,  and  without  notice 
to  the  appellees  of  any  defenses,  legal  or 
equitable,  existing  between  the  payor  and 
payee,  indorsed  by  the  payee  to  the  appellees. 
If  said  note,  according  to  the  law  of  the  state 
of  Ohio,  is  placed  upon  the  footing  of,  or  is 
in  fact,  a  bill  of  exchange,  then  the  question 
arises,  is  it,  in  this  state,  in  the  hands  of  an 
innocent  indorsee,  subject  to  said  set-ofF? 

1.  Does  the  fact  that  said  note  was  made 
payable  in  the  state  of  Ohio  impress  it  with 
the  character  of  similar  paper  executed  and 
made  payable  in  said  state?  The  authori- 
ties, the  decisions  of  this  court  included,  all 
agree  that  it  does.  In  Goddin  v.  Shipley,  7 
B.  Mon.  577,  it  is  said:  "The  general  prin- 
ciple that  a  contract  referring  by  its  own 
terms  to  a  particular  .place  whera  it  is  to  be 
performed  is  to  receive  its  construction  and 
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legal  eharacter  and  effect  from  the  laws  of 
tite  place  thug  referred  to  is  la  itself  so  obvi- 
ously reasonable,  and,  on  the  score  of  author- 
ity, so  well  established,  as  to  preclude  all  dis- 
cussion of  its  correctness." 

2.  Did  the  Isiw  of  Ohio  put  said  note  upon 
the  footing  of  a  bill  of  exchange?  We  think 
it  did;  for  the  statute  of  said  state  then  and 
now  in  force  is  as  follows:  "All  bonds,  prom- 
issory notes,  bills  of  exchange,  foreign  and 
inland,  and  checks  for  a  sum  certain,  and 
payable  to  any  person  or  order,  or  to  any  per- 
son or  assigns,  shall  be  negotiable  by  indorse- 
ment thereon;  and  all  such  instruments  pay- 
able to  a  person  or  bearer  shall  be  negotiable 
by  delivery,  so  as  absolutely  to  transfer  and 
vest  the  property  thereof  in  each  and  every 
Indorsee  or  holder,  successively."'  There 
can  be  no  doubt  that  the  above  statute  places 
a  promissory  note,  made  payable  to  a  person 
or  his  ordbr,  or  bis  assigns,  upon  the  footing 
of  a  bill  of  exchange,  and,  if  suoh  note  is 
made  payable  to  a  per86n  or  bearer,  it  is 
placed  upon  the  same  foot!  ng  of  a  bill  of  ex- 
change; the  only  difference  being  that  in  the 
former  case  the  absolute  title  is  rested  in  the 
indorsee  by  the  written  indorsement  of  the 
owner,  wliich  indorsement  is  required  to  in- 
vest such  title;  in  the  latter  case  the  title 
vests  in  the  indorsee  by  delivery  merely.  In 
either  case  such  note,  according  to  said  law, 
is  put  upon  the  footing  of  a  bill  of  exchangee, 
and  is  not  affocted,  in  the  hands  of  an  Inno- 
cent indorsee,  by  any  equities  existing  be- 
tween the  antecedent  parties  to  the  paper, — 
such  is  the  immunity  of  the  innocent  in- 
dorsee of  a  bill  of  exchange;  and  a  promis- 
sory note  placed  upon  the  same  footing  is  en- 
titled to  the  same  immunity. 

The  supreme  court  of  Ohio  and  this  coart 
(Carlisle  v.  Chambers,  4  Bnsh,  268)  oonstrne 
said  statute  as  placing  such  promissory  notes 
as  the  one  therein  described  open  the  same 
footing  are  bills  of  exchange,  and  are  there- 
fore not  subject,  in  the  bands  of  an  innocent 
Indorsee,  to  any  equities  existing  between  the 
antecedent  parties.  Therefore,  the  thiid 
question  is,  is  said  note,  in  this  state,  sub- 
ject, in  the  hands  of  the  appellees,  as  inno- 
cent indorsees,  to  the  set-off  existing  against 
the  indurser?  It  is  conceded  as  a  general 
proposition  that  all  defenses  are  governed  by 
the  law  of  the  forum,  and  not  of  the  place  of 
the  contract ;  that  set-offs  are  creatures  of  the 
law  of  the  f  oru  m,  and  may  be  pleaded  to  a  con- 
tract, if  allowed  by  the  la-w  of  the  forum, 
though  not  allowed  as  a  defense  by  the  law 
of  the  place  where  the  contract  was  to  be  ex- 
ecuted. But  the  inquiry  is,  does  the  law  of 
this  state  allow  a  set-off  to  be  pleaded  in  a 
case  like  this?  We  think  not.  Section  19  of 
the  Civil  Code  of  Practice  provides:  "In  the 
case  of  an  assignment  of  a  thing  in  action, 
the  action  by  the  assignee  is  without  preju- 
dice to  any  discount,  set-off,  or  defense  now 
allowed;  and,  if  the  assignment  be  not  au- 
thorized by  statute,  the  assignor  must  be  a 

>  Rev.  St.  Ohio  18S6,  J  8171. 


party,  as  plaintiff  or  defendant.  This  section 
does  not  apply  to  bills  of  exchange,  nor  to 
promissory  notes  placed  upon  the  footing  of 
bills  of  exchange,  nor  to  common  orders  or 
checks."  This  section  allows,  among  other 
defenses,  any  set-<^  that  osay  exist  in  favor 
of  the  payor  against  any  cyf  the  antecedent 
parties  to  "a  thing  in  action"  to  be  pleade4 
Against  the  "thing, "  though  it  is  in  the  hands 
■of  an  assignee  or  indorsee  for  value,  and 
without  notice,  although  the  "thing"  mny 
contain  words  of  negotiability.  If  such  pa- 
per was  in  the  hands  of  an  innocent  indorsee 
M  defense  existing  between  the  antecedent 
parties  would  be  allowed,  anless  suoh  paper, 
under  our  law,  is  a  bill  of  exchange,  or  a 
promissory  noto  placed  upon  the  footing  of  a 
bill  of  exchange,  while,  under  our  law,  to 
place  a  promissory  note  upon  the  footing  of 
A  bill  of  exchange,  such  noto  mast  be  payable 
and  negotiable  at  some  bank  incorporated 
nnder  some  law  of  this  state,  or  organized  i> 
this  state  under  some  law  of  the  United  States. 
and  indorsed  to  and  discounted  by  the  said 
bank  at  which  it  is  made  payable.  SeeOen.St. 
188S,  8  21,  p.  2S2.  Yet  the  Code  and  statote 
must  be  construed  to  refer  to  such  promis- 
8017  note  as  is  made  with  reference  to  any 
law  where  its  payment  may  be  enforced,  and 
not  to  such  promissory  note  as  by  the  express 
statute  of  another  state  has  been  made  in  ef- 
fect and  fact  a  bill  of  exchange, — in  other 
words,  placed  upon  the  footing  of  a  bill  of 
exchange, — and  such  note  was  executed  witb 
reference  to  such  statute.  Such  statute  en- 
ters into  the  vitals  of  such  contract,  and  mast 
be  looked  on  as  impliedly  incorporated  in  it. 
If  a  contract  contains  a  proviso  that  it  sboulii 
be  absolutely  void  if  not  enforced  within  a 
certain  time,  or  that  a  set-off  should  not  be 
pleaded  against  it  in  the  hands  of  an  innocent 
transferee  of  the  contract,  there  can  be  n» 
doubt  that  such  a  proviso,  being  «  part  of  the 
contract,  and  based  upon  a  sufficient  consid- 
eration, would  be  enforced,  notwithstanding 
it  might  be  restrictive  of  the  person's  rights 
under  the  general  law  of  the  forum.  Why^ 
then,  might  not  such  a  proviso,  impliedly 
made  by  the  law  of  the  place  where  the  con- 
tract was  executed,  be  enforced?  In  the  one 
case  the  parties  expreasly  make  the  proviso. 
In  the  other,  the  proviso,  as  a  matter  of  ex- 
pressed law,  enters  into  the  contract,  and  be- 
comes a  part  of  it.  In  both  cases,  the  proviso  i» 
equally  a  part  of  the  contract,  and  in  either 
case  must  be  held  inviolate  wherever  the  con- 
tract is  attempted  to  be  enforced.  Where  a 
contract  is  made  with  reference  to  the  com- 
mon or  general  law,  such  contract  is  subject 
to  any  remedy  allowed  by  the  state  in  which 
it  is  attempted  to  be  enforced,  though  suoh 
remedy  might  be  unknown  to  the  state  in 
which  the  contract  was  made;  but,  as  W9 
have  attempted  to  show,  if  the  contract  is  to 
be  executed  in  a  particular  state,  then  it» 
statutory  law  fixing  tlie  character  of  suoh  con- 
tract, and  denying  the  right  to  make  certaia 
defenses  to  it,  becomes  a  p.irt  of  the  contract, 
and  the  comity  existing  between  the  states 
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foibiils  th«  alloviof;  of  such  defenses  in  any 
other  state  to  which  the  party  may  be  com- 
pelled to  resort  for  remedy  for  a  breach  of  the 
contract.  The  caee  of  Carlisle  v.  Chambers, 
4  Bush,  272,  aptly  illustrates  the  foregoing 
views,  and  Is  a  Case  directly  In  point.  It  is 
there  said:  "As  payment  was  to  be  made  in 
Ohio,  the  lex  loci  eolutiontt  fixed  the  character 
of  the  documents  [promissory  notes]  indorsed 
by  Carlisle  to  Cliambers;  and,  as  that  law 
made  them  bills  of  exchange,  an  universal  law 
of  comity  requires  tbeir recognition  as  sach." 
Accordingly,  it  must  be  held  that  by  the  law 
of  Ohio  the  paper  sued  on  is  placed  npOB  the 
footing  of  a  bill  of  exchanf^fe,  and  it  must  be 
80  treated  here;  and  consequently  tbe  defense 
of  set-ofF  existing  between  the  antecedent 
parties  cannot  be  allowed  against  the  appel- 
lees, wlio  are  inuooent  indorsees.  The  case 
of  Oavis  V.  Morton,  6  Bush,  ItiO,  in  so  far  as 
it  conflicts  with  tbls  opinion,  is  overruled. 
Judgment  affirmed. 


McElwaim  et  al.  v.  Bussell  et  oZ. 
(Court  of  Appeals  vf  KeKtuckm.   Jan.  11, 1890.) 

DXSDS— CUKOCLLAXIOK— JlBMTAI.  CaFAOHX— IS- 
SUES TO  JCBT. 

1.  A  paralytio,  10  days  before  his  death,  and  at 
a  time  wnen  ha  was  a  mental  and  physical  wreck, 
eonld  not  speak,  or  be  Induced  to  write  or  use  a 
tin  alphabet  of  laige  lotteis  prepared  for  his  faene- 
flt,  executed  a  oonveyance  of  bis  entire  estate,  con- 
sisting of  land  wortli  98,000  and  personal  property, 
the  recited  consideration  being  an  agreement  by 
the  grantees  to  pay  oft  a  mortgage  of  ^,£00,  a  med- 
ical account  due  one  of  the  grantees  for  $875,  and 
to  provide  for  the  grantor  during  his  life  a  com- 
fortable home  and  support,  competent  attendance, 
necessary  medical  attendance  and  to  decently  bury 
him.  Hie  deed  was  prepared  by  the  connty  iderk, 
wlttiont  any  suggestion  from  the  grantor,  and  talcen 
to  his  house,  and  his  mark  made  to  it  without  aqy 
alteration,  althongh  he  expres  ed  a  desire  to  reserve 
the  nae  at  his  dweUing-nouse,  yard,  and  garden, 
field,  ttiat  it  was  a  nullity,  and  would  I>e  set  aside 
at  the  instance  of  his  heirs  at  law. 

3.  It  appeared  that  the  grantor  had  been  ad- 
dicted to  dnnk,  and  that  whisky  was  furnished  to 
him  by  the  grantees,  and  used  in  snofa  exoessive 
quantities  as  to  bring  on  a  second  shock  of  paraly- 
sis causing  his  death.  Held,  that  this  did  not  jus- 
tify a  charge  that  the  grantees  purposely  caused 
his  death. 

8.  A  reference  to  a  jury  in  equity  oases  being 
merely  to  aid  tlie  chancellor  in  determlr.ing  issues 
of  fact,  its  finding  is  not  so  conclusive  as  would  be 
tbe  verdict  of  a  properly  instructed  jury,  and  the 
oorrectmess  of  the  judgment  rendered  thereon  will 
be  determined  on  appeal- without  regard  thereto. 

Appeal  from  circnit  court,  Todd  county. 
"Not  to  be  ofHclally  reported." 
Ben.  T.  Perkins  and  Edward  W.  Bines, 
for  appellants.    H.  tf.  Petrie,  lor  appellees. 

liEWis.  C.  J.  AppellantB  brought  this  ac- 
tion for  settlement  and  division  of  the  estate 
of  B.  A.  Parrisb  among  bis  heirs  at  law,  them- 
selves included,  and  k>  that  end  asked  judg- 
ment canceling  a  deed  executed  June  29, 1888, 
which  they  allege  be  at  the  time  did  not  have 
sufficient  capacity,  but  was  induced  to  make  it 
to  appellees,  Bussell  and  Young,  by  fraud  and 
undue  influence.  Tbe  court  having  submit- 
ted to  a  jury  issues  of  fact  made  by  the  plead- 


ings, they  returned  to  certain  questions  pro- 
pounded aiswers,  in  substance,  as  follows: 
(1)  That  the  deceased  did  at  the  date  of  the 
deed  possess  mental  and  physical  capacity  suf- 
ficient to  enable  bim  to  onderstand  the  ex- 
tent and  value  of  his  property,  his  own  coa- 
dition  and  necessities,  and  dispose  of  his  es- 
tate by  contract,  judiciously  and  intelligent- 
ly. (2)  Tbat  the  deed  was  not  procured  by 
undue  influenoe  axenled,  nor  by  fraud  prac- 
tioed,  by  appellees,  or  eittier  of  tliem:  and 
thereupon,  motioa  for  a  new  trial  by  the  jury 
having  been  fint  overruled,  judgment  was 
Tendered  dismissing  the  action. 

As  reference  to  a  jury  in  equity  cases  is 
merely  for  tbe  purpose  of  aiding  tbe  chancel- 
lor in  determining  issues  of  fact,  and  is  made 
or  not  in  tiis  discretion,  tbe  Qnding  is  not  coa- 
olusive.  It  does  not,  however,  follow,  as  con- 
tended for  appellees,  that  ttae  judgment  ren- 
dered, whether  it  to  In  pursuance  or  disre- 
gard of  the  finding,  is  to  t>e  treated  by  this 
conrt  in  tbe  same  way  as  would  be  tbe  ver- 
dict of  a  properly  instr  acted  jury.  Such  is 
the  rute  of  praotioe  where  tbe  law  and  facts 
have  been  submitted  to  and  passed  on  by  the 
oonrt,  these  being  only  iegal  issues  involved, 
bnt  not  where  tbe  judgment  is  upon  equita- 
ble issues.  As,  then,  tbe  correctness  of  tbe 
judgment  in  this  caae  is  to  be  determined 
witiiout  regard  to  tbe  verdict  of  the  jury,  we 
need  not  consider  the  instructions.  By  tbe 
deed  sought  to  be  set  aside  the  deceased  con- 
T^ed  to  appellees  the  whole  of  bis  estate,  cob- 
sisting  of  two  tracts  of  land  worth  at  least 
$8i000,  and  personal  property  the  value  of 
which  is  not  shown, — the  recited  considera- 
tion being  an  agreement  by  them  to  pay  off 
a  debt  for  about  ^2,500  due  to  another  persoD 
and  secured  loy  martgageon  one  of  the  tracts, 
a  medicBl  account  due  appellee  Kusseli  for 
8375,  and  whatever  other  debts  be  owed,  the 
amount  of  which  does  not  appear,  to  provide 
fjor  him  during  life  a  comfortable  home  and 
support;  a  competent  person  to  wait  on  him; 
needed  medical  attention;  and  to  decently  bury 
him  when  dead.  As  he  died  within  afaiout  10 
days  after  the  deed  was  made,  the  actual  con- 
sideration for  the  conveyance  must  be  con-  - 
sidered  as  but  little,  if  any,  more  than  one- 
third  of  the  value  of  what  they  received,  not 
counting  the  personal  property,  unless  tlie 
agreement  to  maintain  him  be  estimated  as 
of  value,  and  whether  it  should  be  depends 
upon  tbe  circumstances  under  which  the  con- 
tract was  made;  for  although,  as  said  in 
Story's  Equity  Jurisprudence,  (volume  1, 
§  238a.)  "courts  of  equity  «  *  *  sboukl 
be  very  watchful  not  to  adopt  tbe  idea  of  the 
inequality  of  the  contract,  apparently  pre- 
sented by  the  sadden  decease  of  the  party  to 
be  maintained  during  life,"  yet  if  his  condi- 
tion be  such  as  to  render  early  death  highly 
probable,  and  it  is  so  known  to  tbe  other  con- 
tracting party,  the  undertaking  to  maintalD 
him  must  l)e  presumed  to  have  been  regard- 
ed when  the  contract  was  made,  and  tliere- 
fore  treated  by  the  court  as  of  very  little,  if 
any,  value,  especially  if  due  care  was  not  used 
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to  prolong  bis  life.  It  is  not  the  province  of 
courts  of  justice  to  release  men  of  ordinary 
understanding  from  bargains  merely  l>ecause 
they  were  imprudently  made,  and  consequent- 
ly inadequacy  of  consideration  does  not  alone 
constitute  subs  tan  tial  ground  f  or  settingaside 
a  conveyance  of  property.  But  if  u  vendor 
is  either  of  feeble  understanding,  in  a  condi- 
tion of  extreme  necessity  or  distress,  or,  by 
reason  of  natural  defect  or  disease,  unable  to 
intelligently  and  fully  communicate  his  ideas 
and  wishes,  and  the  bargain  made  with  him 
is  unconscionable,  no  other  proof  is  needed 
to  show  the  conveyance  was  obtained  by  fraud, 
imposition,  or  undue  influence,  and  it  will  be 
set  aside  by  a  court  of  equity. 

B.  A.  Parrish,  a  bachelor  and  farmer,  was 
in  May,  1886,  at  about  the  age  of  55.  stricken 
with  paralysis,  {hemipUaia,)  by  which  his 
power  of  speech  and  locomotion  was  perma- 
nently destroyed,  and  the  use  of  the  limlis  of 
bis  right  side  ioet.  He  remained  in  that  con- 
dition until  the  date  of  the  deed,  though  there 
is  evidence  he  recovered  somewhat  from  the 
prostration  caused  by  the  first  shoclc.  He 
had  used  intoxicating  liquors  intemperately 
for  many  years  before  his  affliction,  and  con- 
ti  n  ued  to  use  them  up  to  and  after  the  time  the 
deed  was  made.  An  intelligent  physician, 
and  an  apparently  impartial  witness,  who 
visited  and  examined  him  May  SO  and  again 
June  9,  1888,  though  not  his  regular  medical 
attendant,  gave  it  as  his  decided  opinion  that 
his  case  was  an  incurable  and  progressive 
disease  of  the  brain;  that  he  could  oiot  malie 
known  his  wishes  or  thoughts,  except  by  a 
few  signs  of  his  ordinary  wants,  the  only 
word  he  apparently  could  or  attempted  to 
articulate  being  the  monosyllable  "No."  He 
stated  he  was,  on  the  occasion  of  his  first  visit 
to  the  farm  of  Parrish,  requested  to  examine 
him,  which  he  did  do,  and  his  second  visit 
was  for  the  purpose  of  paying  for  corn  he  had 
purchased  from  one  of  his  tenants,  and  that, 
in  his  opinion,  he  (Parrish)  was  utterly  in- 
capable of  taking  a  survey  of  his  property, 
and  making  sale  of  his  estate,  on  June  ^, 
1888.  Other  witnesses  who  visited  and  ex- 
amined him  after  his  attack  in  1886,  includ- 
ing another  physician,  gave  it  as  tlieir  opinion 
he  was  incapable  of  making  a  contract,  or  In- 
telligently transacting  business.  On  the 
other  hand,  witnesses  introduced  by  appellees 
who  had  business  transactions  with  him  ex- 
press the  opinion  he  was  capable  of  under- 
standing and  transacting  business.  But  the 
evidence  makes  it  clear  that  when  the  deed 
in  contest  was  made  he  was,  in  the  language 
of  one  of  the  physicians,  a  mental  and  phys- 
ical wreck,  and  incapable  of  communicating 
intelligently  and  fully,  by  speech  or  otherwise, 
bis  wishes  or  thoughts  on  any  subject,  and 
the  only  person  who  pretended  to  be  able  or 
undertook  to  interpret  his  signs,  in  regard  to 
objects  or  subjects  not  immediately  before 
him,  was  a  servant  who  waited  on  him;  and 
it  is  manifest  even  he  could  not  clearly,  cer- 
tainly, or  fully  understand  all  of  his  wishes  or 
thoughts,  for  he  did  not  write,  or  attempt  to 


do  80,  could  not  speak,  nor  be  induced  to  use 
a  tin  alphabet  of  large  letters  prepared  for  bis 
benefit  and  convenience;  the  ouly  way  by 
which  he  communicated  bis  ideas  or  wislies 
being  by  a  movement  of  his  head  or  left  hand. 
And  it  seems  to  us,  therefore,  almost  con- 
clusive he  had  lost  all  idea  of  the  meaning  of 
words,  for,  if  he  bad  not,  it  is  incomprehen- 
sible why  he  did  not  either  speak,  write,  or 
resort  to  the  alphabet  furnished  him.  From 
the  time  of  his  attack,  in  1886,  he  continued 
to  reside  on  his  farm,  and  was  supported  by 
the  rent  of  it,  which  he.  received  from  tenants 
or  croppers,  and  the  only  reason  appellees 
undertake  to  give  for  his  desire  to  sell  his 
estate  Is  that  he  was  distressed  with  the  fear 
it  would  have  to  be  sacrificed  to  pay  oC  the 
mortgage  debt;  yet  it  is  clear  either  one  of 
the  two  tracts  was  more  than  sufiicient  to 
satisfy  that  debt.  The  deed  )q>pears  to  have 
been  prepared  in  the  town  of  Elkton  by  tlie 
county  clerk,  without  his  presence  or  any 
suggestion  from  him,  and  was  carried  to  his 
house, 'and  his  mark  made  to  it  without  any 
alteration,  although  appellees  admit  be  ex- 
pressed a  desire  to  reserve  the  use  of  bis 
dwelling-house,  yard,  and  garden.  By  what 
means  he  was  able  to  communicate  bis  wishes 
in  regard  to  the  terms  of  the  sale  does  not 
appear,  nor  in  fact  was  it  possible  for  him  to 
do  more  than  to  assent  to  tbe  precise  terms  of 
the  sale  they  choee  to  insert  in  the  deed,  for 
he  could  not  intelligibly  and  fully  indicate 
any  stipulation  and  condition  he  might  wish 
inserted,  or  more  than  feebly  dissent  from  it 
as  written  at  their  dictation ;  and  that  tbe  in- 
strument was  not  of  the  precise  character  be 
wanted,  if  he  was  capable  of  expressing  bis 
wishes  at  all,  appears  from  their  admission 
he  desired  to  reserve  the  control  and  use  of 
tbe  house  he  had  occupied  all  his  life.  The 
only  modification  of  the  contract  dictated  by 
appelleee,  and  prepared  at  their  instance, 
which  they  assented  to  after  getting  to  his 
house  with  the  deed,  was  tbe  execution  by 
them  of  a  note  to  him  for  9100,  with  which 
to  enable  him  to  procure  whisky,  and  in  a 
suit  OD  it  by  a  person  to  whom  he  gave  it  tbey 
made  defense  be  bad  not  sufficient  capacity  to 
make  a  gift  of  it,  and  that  it  was  not  intend- 
ed to  be  paid  by  them  except  for  tbe  purpose 
of  maintaining  him.  It  seems  to  us  clear 
that  B.  A.  Parrish  not  only  lacked  the  req- 
uisite mental  capacity  to  make  tbe  deed  in 
question,  but  that,  being  unable  to  intelligi- 
bly and  fully  communicate  his  ideas  or  wishes 
in  regard  to  the  contract,  or,  in  the  expressive 
language  of  one  of  the  witnesses,  to  "bold  up 
his  end  of  it,"  it  should  not  nor  can  be  re- 
garded as  bis  act  and  deed,  but  ought  to  be 
held  a  n  ullity .  One  of  the  appellees,  Russell, 
had  been  since  tbe  first  attack  bis  regular 
physician,  and  by  reason  of  such  relation  was 
not  only  well  acquainted  with  the  physical 
condition  of  his  patient,  but  in  a  position  to 
exercise  dominiou  over  bim,  and  courts  of 
equity  in  such  case  should  look  with  favoron 
a  claim  of  relief  from  a  contract  so  uneqail 
as  this  appears  to  us  to  be.    Besides,  he,  as 


Digitized  by 


Google 


Ky.) 


HARDIN  V.  HABSHFIELD. 


779 


frel]  as  appellee  Young,  are  collateral  kindred 
of  the  deceased.  The  evidence  in  tlie  case  la 
not  such  as  to  justify  the  charge  appellees 
purposely  caused  the  death  of  B.  A.  Parrisb, 
but  it  does  appear  that  whisky  was  furnished 
to  him  by  them,  and  used  in  such  excessive 
quantities  as  to  bring  on  sooner  or  later  a 
second  attack,  which,  as  before  stated,  oc- 
curred within  10  days  after  the  deed,  causing 
bis  death,  whereby  they  wertf  relieved  from 
their  obligation  to  longer  maintain  and  sup- 
port him.  Wherefore  the  judgment  is  re- 
versed, and  cause  remanded,  with  directions 
to  cancel  and  set  aside  tbe  deed  in  question. 


Hardin  «.  Habshfieu). 
(Coitrt  of-  Appeal*  of  KentuOey.    Jan.  9B,  18IM.) 

Lanr— ACTI02(ABLB  WOSDS. 

1.  To  recover  special  danwRes  for  the  ntteraaoe 
of  words  not  actionable  per  ae,  suob  words  need  not, 
of  themselves,  convey  the  meaning  of  injurious  im- 

gntatlon,  but  tt  is  siuBcient  if  they  weie  intended 
i,  and  did  In  fact,  convey  such  imputation,  and 
reasonably  had  some  connection  with  the  dam- 
ages claimed  to  have  been  caused  by  them. 

a.  Bnch  words  need  not  be  uttered  by  defend- 
ant In  the  nresence  of  the  person  alleKed  to  have 
been  tnfiuenced  by  them,  but  it  is  sufflaent  If  they 
are  brought  to  his  Icnowledge  by  others,  either 
with  or  without  the  authority  of  defendant. 

Appeal  from  circuit  court,  Bullitt  county. 

"Not  to  be  officially  reported." 

Action  by  Cordle  Hardin,  by  her  next 
friend,  against  C.  C.  Harshdeld,  to  recover 
damages  for  slanderous  words  spoken  of 
plaintiff  which  caused  her  marriage  engage- 
ment to  be  broken.  Defendant  had  judg- 
ment.   PlaintifC  appeals.  , 

Chas.  Carroll  and  W.  J.  Wetter,  for  i^pel> 
lant.     Fairleigh  A  Straus,  for  appellee. 

Bennett,  J.  Theappellant,  an  unmarried 
young  lady,  about  20  years  of  age,  who  sues 
by  her  father,  as  her  next  .friend,  alleges  that 
tbe  appellee  falsely,  maliciously,  and  wllh  a 
design  to  injure  her  standing  in  society,  and 
to  bring  her  into  public  ridicule,  shame,  and 
disgrace,  and  to  break  oft  a  marriage  agree- 
ment existing  between  her  and  Charles  Bean, 
a  person  altogether  eligible,  spoke  of  her.  In 
tbe  presence  and  hearing  of  quite  a  number 
of  persons,  in  substance,  these  slanderous 
words:  "Boys,  I  have  a  damned  hard  tale  on 
Ckirdie  Hardin.  I  will  tell  you  after  dinner." 
After  dinner  he  said:  "Cordie  Hardin  went 
to  the  store  of  Chris  Pauley  to  buy  some  gro- 
ceries, and  while  Chris  Pauley  was  waiting 
on  her  she  let  a  big  fart  that  was  beard  all 
over  the  house.  Two  or  three  young  men 
being  present,  Chris  Pauley  looked  at  them 
and  laughed,  and  they  walked  out  of  doors. 
Chris  Pauley  having  fixed  up  the  groceries, 
she  took  them,  left  the  house  and  got  on  her 
horse,  and  forgot  her  gloves.  She  got  down, 
and  came  back  into  the  store.  He  supposed 
she  was  demoralized  by  what  she  had  done, 
the  fact  being  impressed  on  her  mind  so 
strongly.  She  said  when  she  came  back  into 
tbe  store:  '  Mr.  Pauley,  did  you  see  anything 


of  that  fart  I  let  in  here  a  while  ago?'  His 
reply  was  •  No,  but  I  smelt  it  damned  strong.' 
Boys,  ain't  that  a  damned  hard  oneon  her?" 
That  the  utterance  of  the'  foregoing  words 
injured  her  standing  in  society,  and  brought 
ber  into  public  ridicule,  shame,  disgrace, 
etc.,  and  caused  said  Bean,  he  having  heard 
and  believing  said  report,  to  break  off  said 
engagement. 

In  an  action  to  recover  special  damages  for 
tbe  utterance  of  words  not  actionable  in 
themselves  it  is  not  necessary  that  the  words 
of  themselves  should  convey  the  meaning  of 
an  injurious  imputation.  It  is  sufficient  if 
tbe  words  used  were  intended  to  convey  such 
imputation,  and  did  in  fact  convey  it  to  the 
minds  of  the  persons  who  heard  them,  and 
bad  tbe  effect  intended.  All  that  Is  required 
is  that  the  words  used,  coupled  with  tbe 
manner,  tone,  look,  or  wink  of  the  person 
using  them,  are  capable  of  conveying  the 
meaning  intended.  For  instance,  to  say  of  a 
woman  tbatshe  was  fond  of  showing  her  petti- 
coat U>  men,  coupled  with  such  manner,  tone, 
gesture,  or  wink  as  to  convey  to  the  minds 
of  the  speaker's  listeners  that  the  woman  was 
lewd  or  lascivious,  and  such  meaning  was  so 
intended,  and  the  listeners  did  in  fact  so  un- 
derstand it,  such  language,  if  uttered  falsely 
and  maliciously,  and  did  degrade  the  woman 
in  public  estimation,  would  be  actionable. 
To  falsely  and  maliciously  say  of  a  physician, 
lawyer,  or  shoemaker  that  he  is  a  quack, 
Jackleg,  or  cobbler,  entitles  the  person  thus 
spoken  of  to  damages  commensurate  with  the 
injury  ttiat  such  language  has  done  his  pro- 
fession or  trade.  The  reason  is  m  uch  strong- 
er for  protecting  defenseless  and  helpless 
voman  against  nlse  and  malicious  imputa- 
tions, that  tend  to  humiliate  and  degrade 
them  in  society.  Kentucky  manhood  de- 
mands that  they  should  be  protected,  and 
the  guilty  party  mulcted  in  damages  com> 
mensurate  with  the  humiliation  and  degrada- 
tion thus  inflicted.  The  language,  taken  all 
together,  attributed  to  the  appellee,  was  ca- 
pable of  makingthe  impression  upon  the  hear- 
ers that  the  appellant  was  an  immodest,  in- 
discreet, coarse,  vulgaryoung  woman,  which, 
if  so  understood  and  l)elieved,  would  lower 
and  degrade  her  in  the  estimation  of  good 
and  refined  society.  If  any  man  had  engaged 
to  marry  her  because  of  her  supposed  modes- 
ty, discretion,  and  exemplary  conduct,  such 
a  report,  if  believed  by  him,  would  doubt- 
less, and  should,  cause  him  to  break  the  en- 
gagement. It  is  alleged  that  the  appellee 
fatoely  and  maliciously  used  said  language 
for  the  purpose  of  humiliating  and  degrading 
the  appellant,  etc.,  and  of  breaking  off  said 
engagement,  and  it  did  have  the  desired  ef- 
fect; and,  as  said,  the  language,  taking  it  all 
together,  was  capable  of  producing  such  an 
effect.  The  person  speaking  the  words  and 
intending  them  to  have  an  injurious  effect, 
it  is  enough  that  such  words,  taken  all  to- 
gether, have,  in  common  sense  and  reason, 
some  connection  with  the  damage  said  to 
have  ensued  from  them;  but  it  is  not  enough 
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that  the  unwarrantuitle  caprice  of  some  per- 
son has  caused  a  damage  lo  result  from  them 
which  the  speaker  did  nut  intend,  and  liad  no 
reason  to  apprehend.  It  is  said  that,  the  aC' 
cusation  being  false.  Bean,  though  believing 
it,  and  acting  on  that  belief,  wrongfully 
broke  the  engagement.  If  the  words  had 
been  true,  as  just  intimated.  Bean  would 
have  been  perfectly  justiQed  in  breaking  off 
the  engagement,  provided  he  had  made  it  in 
consideration  of  the  belief  that  the  appellant 
was  a  modest,  discreet,  and  innocent  young 
lady.  It  turns  out,  however,  that  the  words, 
the  truth  of  wliich  he  believed  and  acted  on 
as  true,  were  false  and  slanderous,  and  Bean 
made  a  mistake  in  believing  them  to  be  troe; 
but  appellee  spoke  them,  as  is  allied,  for  tiie 
purpose  that  they  should  be  believed,  and 
produce  a  damaging  effect  upon  the  standing 
and  marital  prospects  of  the  appellant;  and 
it  does  not  lie  in  his  mouth  to  say  that  Bean 
should  not  have  believed  his  slanderous  lan- 
guage to  be  true.  He  caused  the  wrongful 
impression  to  be  made  that  brought  such 
serions  consequences  upon  tlie  appellant,  and 
is  responsible  to  her  for  it. 

It  Is  also  said  that  there  is  no  allegation 
that  the  appellee  uttered  this  language  in  the 
presence  of  Bean,  and,  if  other  persons  re- 
peated the  appellee's  language  to  Bean,  which 
caused  him  to  break  off  the  engagement,  the 
appellee  is  not  reponsible,  unless  he  author- 
ized such  person  to  repeat  the  language. 
There  are  two  objections  to  this  proposition: 
Firtt.  It  would  allow  the  appellee  to  invent 
and  utter  a  slander  in  the  hearing  of  persons, 
and  if  they  spread  it  far  and  wide,  believing 
it  to  be  true,  tiie  appellee  would  not  be  re- 
sponsible for  their  utterances  thus  made.  It 
cannot  be  true  that  a  person  may  invent  and 
utter  language  damaging  to  another,  and 
say  to  the  other  that  "tlie  person  who  acted 
on  tiiese  utterances  did  not  get  tliem  from 
me,  but  from  the  persons  that  heard  me 
speak  them;  therefore  I  am  not  liable  to  yon 
for  the  injury."  It  seems  to  us  that  the  re- 
ply that  "yon  were  the  author  of  this  language, 
and  the  penoos  repeating  simply  acted  as 
your  mouth-piecp,  and  tiie  foundation  of  the 
person's  action  is  traceable  to  you,  and  you 
are  responsible  for  it.  Besides,  aeoond,  you 
did  not  utter  this  language  to  these  persons 
in  oonBdence,  rather  with  an  injunction  not 
to  repeat  it,  but  you  uttered  it  as  though  they 
were  at  perfect  liberty  to  repeat  it;  and  you, 
by  thus  uttering  it,' authorized  them  to  repeat 
it,  and  you  doubtless  intended  them  to  re- 
peat it,  so  you  are  responsible  for  any  dam- 
age that  iias  ensued  from  uttering  said  lan- 
guage." The  judgment  is  reversed,  with 
directions  for  further  proceedings  oonslttent 
with  this  opinion. 


Wii^oN  o.  Williams. 
(Supreme  Court  of  Arkansag.    Jan.  4, 18S0.) 

RBPLBVIS— DBLfVEKT  BOSD— TrBSPABS. 

1.  Under  Mansf.  Dig.  J  5.575,  reqiiirln)?  an  offl- 
•er,  before  ezecuUng  an  order  of  delivery  in  re- 


Hendbbson  et  al.  v.  Gates  et  al. 

(Supreme  Court  of  Arlsansaa.    Jan.  11, 1860.) 

Chattbi,  Mortoaoeb— DsscKiFnoH  of  FBOPBtrr 
— MomoAOEBa. 

1.  A  cbattel  mortgage  detorlblng  the  mort- 
gaged property,  as  "my  entire  crops  of  ootton  and 
corn  to  be  raised  by  ma  ttie  present  year,  or  con- 
tracted by  me, "  is  not  void  for  insofflcient  descrip- 
tion. 

2.  Nor  la  there  an  Insnfflcient  description  of 
tlie  mortgagees  in  reciting  their  name  as  "Header- 
son,  Echols  &  Ck).,"  without  more. 

Appeal  from  oireuit  eoort,  Prairie  oonnty; 

Sandbrs,  Judge. 

The  appellees,  F.  Gfttes  ft  Oo.,  were  snsd 
by  appellants,  Henderson,  Echols  &  Co.,  for 
the  value  of  two  bales  of  cotton  which  had 
been  purchased  by  them  from  one  Maddox, 
and  upon  which  appellants  claimed  to  have 
had  a  mortgage.  On  the  trial  appellants  of- 
fered their  mortgage  >n  evidence,  and,  appel- 
lees objecting  to  its  introduction  as  evidence^ 
the  court  sustained  their  objections,  and  ex- 
cluded it.  Two  detects  in  the  morlg»ge 
were  insisted  on — First,  that  the  description 
of  the  crops  of  corn  and  ootton  was  too  im- 
perfect to  render  the  instrument  valiil  «s 
aigainst  third  parties  who  had  acquired  an 


plevin,  to  take  a  bond  to  the  defendant  with  one  or 
-more  sureties,  vrhere  be  executes  the  order  wiUi- 
out  such  bond  he  liecomes  a  trespasser,  and  is  re- 
sponsible to  the  party  injured  to  the  extent  of  tin 
vidae  of  the  property  taken. 

3.  The  solvency  of  the  plaintiff  in  the  replevin  I 
Bait  does  not  dispense  vrith  the  necessity  for  one  or  I 
more  snreties  on  the  bond. 

Appeal  from  circuit  eourt,  Sebastian  coun- 
ty; John  S.  Little,  Judge.  i 

Action  against  a  sheriff  to  recover  damages 
for  the  wrongful  taking,  by  his  deputy,  of 
property  belonging  to  plaintiff,   a  married 
woman,  in  an  action  of  replevin  against  her       . 
husband.     The  deputy  took  the  property  on       ! 
an  order  of  delivery  issned  by  a  justice  of  the 
peace,  and  turned  it  over  to  the  creditor. 
Before  executing  the  order  he  took  a  bond, 
which  was  sign^  by  the  creditor  only.    Us        ' 
subsequently  lost  this  Iwnd. 

Cook,  LuM  (ft  Hill,  for  appellants. 

Pkb  CmtiAH.  The  only  bond  taken  bytte 
sheriff  before  executing  the  order  of  delivery 
in  the  replevin  suit  was  signed  by  the  plain- 
tiffs in  repleria  alone.  But  the  statute  pre- 
scribes tiiat  the  order  shall  not  be  execntrd 
by  the  officer  until  a  bond  to  the  defendant, 
with  one  or  more  sureties,  for  the  plaintiff, 
has  been  executed  in  his  presence.  Maosf. 
Dig.  §  5575.  If  the  officer  executes  the  order 
without  such  bond,  he  t>eoomes  a  trespasser, 
and  is  liable  to  the  party  injured  as  snch. 
Pirani  v.  Barden,  5  Ark.  89;  State  v.  Ste- 
phens, 14  Ark.  264.  The  solvency  of  the 
plaintiff  in  replevin  does  not  dispense  with 
the  necessity  for  one  or  more  sureties,  for 
that  is  a  statutory  requirement.  See  cases 
cited  in  Wells,  Kepi,  g  39U.  The  charge  of 
tlie  oouit  was  erroneous.  Reverse  the  judg- 
ment, and  remand  the  cause  for  a  new  trial. 
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adverse  claim  to  the  same  innocently  and  In 
good  faith;  aecoiui,  the  description  of  the 
mortgagees  was  too  uncertain,  tbeir  name 
being  recited  as  "Henderson,  Echola  &  Co." 
The  mortgage  relied  on  describes  the  crop  in 
these  words:  "My  entire  crops  of  cotton  and 
corn  to  be  raised  hj  me  the  present  year,  or 
contracted  by  me." 

/.  E.  Gatetoood  and  T.  J.  Oliphant,  tor  ap* 
peUants.    8and9l$  A  Warner,  for  appellees. 

FlEB  GUBiAK.  The  mortgage  offered  In 
evidence  sufficiently  destrilsed  the  subject  of 
Uie  mortnge,  (Johnson  v.  Griasard,  51  Ark. 
410.  11  8.  W.  Rep.  585.)  and  the  parties 
named  as  mortgagees,  (Perolfull  v.  Piatt,  36 
Ark.  456;  Kellogg  t.  Olson,  84  Minn.  103, 
24  N.  W.  Rep.  864;  Morse  v.  Carpenter,  19 
Yt.  613;  Sherry  v.  Oilmore,  58  Wis.  382. 
888. 17  N.  W.  Rep.  252;  Lumber  Ca  v.  Ash- 
worth,  26  Kan.  212;  Kewton  v.  McKay,  29 
Mich.  1;  Beaman  v.  Whitney,  20  Me.  413; 
Hoffman  y.  Porter,  2  Brock.  156;  Murray  v. 
Blackledge,  71  N.  C.  492.)  Tlie  court  erred 
in  refusing  to  admit  the  mortgage  in  evl- 
dMice.    Reverse  and  remand  for  a  new  trial. 


MoeoowiTz  V.  Lehp. 

(Supreme  Court  of  Arkanta*.    Dec.  4, 1890.) 

SKm.KMaNT— Appbai/— WjuyiB  or  Objbctios. 

1.  Where  there  has  been  a  settlement  of  ao- 

coanta  between  parties,  a  restatement  of  the  ao- 

oooat  will  be  allowed  by  a  court  only  npon  the 

grocmd  of  fraud  or  mistake;  and  where  it  is  not 

claimed  that  any  fraud  has  been  practiced,  and  the 

proof  of  mistake  is  not  dear  or  convincing,  the 

■ettlement  must  stand. 

a.  Where  the  record  shows  that  ilie  appellant 
T<dttntarily  submitted  the  cause  in  the  court  below 
for  final  hearing  upon  the  proof  taken,  he  cannot, 
In  tbe  appellate  court,  complain  that  he  was  mis- 
led, and  failed  to  take  proof  which  he  might  have 
adduced  under  the  issue  before  the  court,  under 
tke  belief  that  the  account  involved  in  tbe  cause 
would  l>e  referred  to  a  master  for  settlement. 

Appeal  from  circuit  court,  Ouland  county; 
J.  B.  Wood.  Judge. 

Bill  by  Lemp  to  foreclose  a  mortgage  exe- 
cuted by  Moscowitz.  Decree  for  complain- 
sat,  and  defendant  appeals. 

C  D.  Greaves  and  0.  V.  Teai/ue,  for  appel- 
lant.    Geo.  G.  LaUa,  for  appellee. 

Per  Cdbiam.  Moscowitz,  in  his  answer, 
admits  the  execution  of  the  note  and  mort* 
gage,  but  says  they  were  executed  as  securi- 
ty for  the  faithful  discharge  of  any  debt  he 
might  ttiereafter  owe  to  Lemp.  Tlie  prepon- 
derance of  the  evidence  is  to  tlie  effect  that 
tiie  instruments  were  executed  to  secure  an 
amount  found  due  to  Lemp  upon  a  settlement 
of  acconnts  between  the  parties  made  in  De- 
eember,  1882.  There  were  dealings  between 
them  for  several  years  subsequent  to  the  ex- 
ecution of  the  note  and  mortgage;  and  the 
answer  was  made  a  cross-bill,  seeking  a 
Statement  of  the  accounts  prior  to  tbe  execu- 
tion of  the  note  and  mortgage  as  well  as  after, 
in  order  to  show  that  the  plaintiff  was  in- 
debted to  tbe  defendant.    But  a  restatement 


of  tbe  account  prior  to  tbe  settlement  of  1882 
could  be  tmd  only  upon  the  ground  of  fraud 
or  mistake.  It  was  not  claimed  that  any 
fraud  had  been  practiced,  and  the  appellant's 
proof  of  mistake  is  not  clear  or  convincing. 
We  must  therefore  leave  the  settlement  of 
December,  1882,  to  stand.  As  to  the  allega- 
tions of  the  appellee's  indebtedness  to  the  ap- 
pellant upon  thesutMsequent dealings  between 
them,  the  answer  was  a  plea  of  set-ofl,  and 
the  burden  was  upon  tbe  appellant  to  estab- 
lish it.  Tbe  preponderance  of  evidence  is 
against  him  upon  that  issue. 

It  is  argued  that  the  appellant  was  misled, 
and  failed  to  take  proof  which  lie  might  have 
adduced  upon  this  issue,  under  the  belief  that 
the  account  would  lie  referred  to  a  master. 
But  the  record  shows  that  be  voluntarily  sub- 
mitted the  cause  for  final  hearing  upon  the 
proof  taken,  and  he  cannot  now  complain. 
Tbe  decree  must  be  affirmed. 


Hekdricbb  ut  al,  o.  Smith. 
{Suvreme  Court  of  ArKanta*.    Deo.  4,  1889.) 

AppiaI/— Practice— Choppino  on  Shabes. 

1.  Under  rule  9,  Sup.  Ct.  Ark.,  when  the  plaln- 
tlif  who  obtained  Judgment  below  does  not  appear 
in  the  supreme  tourt,  the  abstract  filed  by  the  ap- 
pellant will  be  taken  as  a  true  statement  of  tbe 
acts. 

S.  A  cropper,  under  an  agreement  by  which 
the  land-owner  is  to  furnish  teams,  utensils,  and 
supplies  to  make  the  crop,  which  is  to  remain  the 
land-owner's,  the  cropper  to  have  what  remains 
after  deducting  hEjf  oi  the  crop  for  the  use  of  the 
land,  and  enough  to  pay  for  the  supplies  furnished 
him,  has  no  title  to  any  part  of  the  orop  until  bis 
share  is  set  apart  to  him.  Hammock  v.  Creek- 
more,  48  Ark.  264, 8  B.  W.  Bep.  180,  followed. 

Appeal  from  circuit  court,  Howard  coun- 
ty; K.  D.  Heabne,  Judge. 

This  action  was  begun  before  Franklin 
Smith,  a  justice  of  tbe  peace  of  Howard  coun- 
ty, by  tbe  appellee,  James  F.  Smith,  for  tbe 
recovery  of  125  bushels  of  corn  and  a  yoke  of 
oxen,  claimed  by  him  under  a  mortgage  exe- 
cuted to  him  by  one  A.  J.  Blevins.  The 
com  was  part  of  a  crop  raised  by  the  said 
Blevins  on  the  farm  of  appellants,  during  tbe 
year  1881,  as  a  share  cropper.  The  jury  ren- 
dered a  verdict  for  the  plaintiff  for  125  bushels 
of  corn,  at  80  cents  per  bushel,  of  the  value  of 
if  lUO.  Upon  this  verdict  the  court  rendered 
judgment.  The  oxen  were  found  by  the  jury 
to  be  the  property  of  the  appellants  Hendricks 
&  Dillard,  and  were  adjudged  to  them  by  the 
circuit  court  of  Howard  county,  wbich  tried 
the  case  on  appeal;  and  no  objection  was 
made  by  the  appellee  to  such  finding  and  judg- 
ment. The  plalntifF  did  not  appear  in  the  su- 
preme court.  JohnP.  Hendricks,  the  first  wit- 
ness for  appellants,  testified  that  he  contiact- 
eJ  with  Blevins  to  work  the  farm  of  appel- 
lants during  the  year  1881  "on  the  halves," 
or  as  a  share  cropper;  that  appellants  were 
to  furnish  the  team,  tools,  land,  and  feed  fur 
the  team  and  supplies  with  which  to  make 
the  crop;  that  he  should  make  the  crop,  and 
when  it  was  made  and  gathered  one-iialf 
thereof  was  to  belong  to  appellants,  and  tlie 
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other  half  to  Blevlns,  but  that  the  crop  should 
remain  in  the  poaseasion  of  appellants,  and 
they  should  hold  it,  until  they  were  paid  for 
such  supplies  as  they  had  furnished  him; 
that  the  corn  was  gathered  and  put  in  sepa- 
rate cribs,  but  tlmt  Blevlns  turned  his  half  of 
the  crop  oter  to  them,  under  their  contract, 
and  it  was  then  put  into  the  crib  of  appel- 
lants. This  was  done  before  Blevlns'  death, 
which  occurred  on  the  6th  day  of  October, 
1881.  There  were  only  150  bushels  of  com 
raised  by  Blevlns.  The  crop  raised  by  Blevins 
was  the  property  of  Hendricks  &  Dillard. 
Blevlns'  half  of  the  crop  of  corn  and  cotton 
did  not  pay  for  the  supplies  furnished  him  by 
Hendricks  &  Dillard  with  which  to  make  the 
crop.  Mary  A.  Blevins,  widow  of  A.  J. 
Blevins,  testified  that  her  husband  raised  the 
corn  on  the  farm  of  appellants  on  "the 
halves,"  and  that  he  turned  bis  part  thereof 
over  to  them,  and  that  she  nor  bis  estate  laid 
any  claim  to  any  part  of  the  crop.  11.  B. 
Blevins,  son  of  A.  J.  Blevins,  testified  upon 
this  point  juat  as  his  mother,  Mary  A. 
A.  B.  <&  R,  B.  WiUiami,  for  appellants. 

Per  Curiam.  Smith,  the  plaintiff,  who 
obtained  judgment  below,  has  not  appeared 
in  this  court.  The  abstract  filed  by  the  ap- 
pellants is  therefore  uncontro verted;  and, 
taking  it  as  a  true  statement  of  the  facts,  in 
accordance  with  rule  9,  there  is  no  evidence 
to  sustain  the  verdict  as  to  the  com  in  con- 
troversy. See  Hammock  r.  Creekmore,  48 
Aik.  264,  8  S.  W.  Bep.  180.  The  judgment 
as  to  the  oxen  will  be  affirmed.  Beverse  the 
judgment,  and  remand  the  cause  for  a  new 
trial  as  to  the  corn  in  controversy. 


Smith  «.  Fini^et. 
(<9upreme  Covrt  of  Arkatisas.    Jan.  11,  1800.) 

JUSQMBNT  BT  CoHTBSSION. 

Ifansf .  Dig.  Ark.  |  5185,  provides  that  any 
person  indebted,  or  against  whom  a  oause  of  actioa 
exists,  may  personally  appear  in  a  court  of  com- 
petent jurisdiction  and  confess  judgment  therefor. 
Held,  that  a  judgment  confessed  before  a  justice, 
tfae  record  of  which  fails  to  show,  except  bv  infer- 
ence, that  defendant  personally  appeared.  Is  void. 

Appeal  from  circuit  court.  Garland  county; 
J.  B.  Wood,  Judge. 

0.  F.  Smith  sued  Addie  Finley  for  the 
possession  of  lot  6,  of  block  74,  of  the  Hot 
Springs  reservation,  in  Garland  county,  and 
claimed  title  under  a  deed  of  trust  made  by 
defendant  to  D.  Beitler,  trustee,  for  the  bene- 
fit of  E.  Smith,  under  which  there  was  a 
sale  of  the  property  by  B.  L.  Williams,  sheriff 
of  Garland  county,  the  trustee  having  re- 
fused to  act,  purchase  by  O.  F.  Smith,  and  a 
subsequent  conveyance  made  by  the  sheriff 
to  him.  The  deed  of  trust  was  filed  as  an 
exhibit  to  the  complaint.  It  bears  date  Sep- 
tember 5,  1885;  indebtedness  $60;  authorizes 
the  sheriff  of  Garland  county  to  act  in  case  of 
the  trustee's  refusal.  The  deed  of  the  sheriff, 
bearing  date  July  19, 1887,  was  filed  as  an 


exhibit  to  the  complaint;  recites  a  saleonthe 
21st  day  of  February,  1887,  after  publication 
of  notice  according  to  the  terms  of  the  deed 
of  trust,  the  refusal  of  the  trustee  to  act,  bid 
of  appellant  of  $66.50,  etc.     This  deed  wu 
duly  acknowledged,  and  both  were  recorded. 
The  deed  of  trust  bore  the  following  indorse- 
inent:    "I  hereby  refuse  to  act  as  trustee  for 
the  Bale  of  the  within  described  property.  D. 
Beitler,  Trustee. "    The  deeds  were  intro- 
duced in  evidence  on  the  part  of  the  plaintiff; 
also  the  advertisement  of  sale.    The  defend- 
ant pleaded  usury.     The  original  transaction 
was  shown  by  the  evidence  to  be  usurious. 
Plaintiff  introduced  in  evidence  a  judgment 
of  Henry  James,  a  justice  of  the  peace,  a 
follows:     "In  justice  court,  Garland  countv, 
Ark.    E.  Smith,  Plaintiff,  v.  Addie  Finley, 
Defendant.    Judgment  by  confession.   Be- 
fore H.  James,  justice  of  the  peace.    On  this, 
the  3d  day  of  Noveml>er,  1886,  comes  said 
plaintiff,  by  agent,  O.  F.  Smith,  and  files  be- 
fore me  one  promissory  note  against  the  de- 
fendant for  the  sum  of  sixty  dollars,  dated 
September  5th,  1885,  and  made  payable  toE. 
Smith,  or  order,  two  months  after  date,  with 
ten  per  cent,  interest  per  annum  from  ma- 
turity until  paid,  and  secured  by  deed  of  trust 
of  even  date  herewith ;  and  the  said  defendant 
says  that  she  is  indebted  to  the  said  plaintiff 
in  the  sum  of  sixty  dollars,  and  confe-sses  tbat 
judgment  may  be  rendered  against  her  for 
said  amount.    It  is  therefore  considered  by 
me  tiiat  said   plaintiff   have  judgment,  and 
recover  from  said  defendant  the  sum  of  sixty 
dollars,  with  all  the  interest  and  all  the  costs 
in  and  about  this  suit  expended.     H.  James, 
J.  P."    The  plaintiff  moved  the  court  to  In- 
struct the  jury  that  after  the  defendant  con- 
fessed a  judgment  on  the  note  it  was  too 
late  for  her  to  make  the  defense  of  usury,  but 
the  court  refused  to  do  so,  and  the  plaintiff  ex- 
cepted. Plaintiff  filed  a  motion  fora  new  trial, 
which  was  overruled.     There  was  evidence 
tending  to  show  that  the  confession  of  judg- 
ment by  defendant  was  not  In  conformity  in 
all  particulars  with  the  manner  prescribed  by 
section  5185,  Mansf.  Dig.     This  section  pro- 
vides that  any  person   indebted,  or  against 
whom  a  canse  of  action  exists,  may  person- 
ally appear  in  a  court  of  competent  jurisdic- 
tion, and  confess  judgment  therefor. 

Daviet  A  Greaves,  for  appeUant.  ff.  W. 
Murphy,  for  appellee. 

Per  Curiam.  The  justice's  record  does 
not  show  jurisdiction  of  the  person  of  the  de- 
fendant, Finley,  unless  by  inference;  aad  the 
parol  testimony  which  was  heard  at  the  trial, 
and  was  admissible  to  show  want  of  jnrisdic- 
tion,  (Jones  v.  Terry,  43  Ark.  230;  Yisart  v. 
Bush,  46  Ark.  153,)  la  conclusive  of  that 
fact.  The  judgment  was  therefore  void. 
The  proof  was  clear  that  the  transaction  was 
usurious.  The  plaintiff  therefore  took  noth- 
ing by  his  purchase  at  the  trustee's  sale. 

Affirm. 
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Sanbebs  et  tcv.  v.  Moorb. 

(Supreme  Court  of  Arkangeu.    Jan.  11, 1880.) 

Action  bt  Hxib— AppbaX/ — Dismissal. 

1.  The  sole  heir  of  a  decedent,  upon  whose  es- 
tate administration  has  ceased  by  the  death  of  the 
administrator,  and  no  effort  has  been  made  by  the 
creditors,  if  there  are  any,  to  renew  it,  may  main- 
tain an  amotion  to  enforce  a  vendor's  lien  existing 
on  land  of  the  estate  sold  by  the  administrator  un- 
der order  of  court, 

2.  The  dismissal  of  an  appeal  for  want  of  pros- 
ecution does  not  bar  a  second  appeal. 

Appeal  from  circuit  court,  Phillips  county; 
M.  T.  Sandebs,  Judge. 

This  Ib  a  suit  by  Henry  Sanders  and  wife 
agiunst  John  J.  Moore,  adraJBiatrator  of  W. 
A.  Humpliries,  to  enforce  a  vendor's  lien. 
The  complaint  states  that  in  1867  John  Cliff, 
tiie  father  of  the  plaintiff  Mrs.  Sanders,  died, 
leaving  her  then  a  minor,  and  his  heir;  being 
at  the  time  of  his  death  the  owner  and  in 
possession  of  certain  lands.     That  one  Wood- 
all   was  appointed  administrator,   and  sold 
said  lands,  under  the  order  of  the  prolmte 
court,  to  one  J.  W.  Humphries,  who  went 
into  possession.    Four  hundred  dollars  was 
paid  in  cash,  and  the  remainder  upon  a  credit; 
the  last  payment,  of  S400,  falling  due  Janu- 
ary 1, 1871.     That  no  deed  was  executed,  but 
only  a  certificate  agreeing  to  make  the  deed 
upon  payment  of  the  purchase  money.    That 
for  said  last  payment,  of  S40U,  Humphries 
executed  his  note.     That  Woodali  has  since 
died,  and  one  Ballou  was.appointed  adminis- 
trator de  bonU  rum.    That  on  February  22, 
1872,  the  administrator  de  bonis  nan  exe- 
cuted a  deed  to  Humphries,  falsely  reciting 
the  payment  of  the  purchase  money.    That 
in  1873  Humphries  died,  leaving  the  defend- 
ant bis  heir,  who  has  l)een  in  possession  of 
the  land  ever  since.     That  Ballou  has  since 
died,  and  the  purchase-money  note  referred 
to  was  filed  among  his  papers.    Said  note  is 
also  in  the  list  of  the  assets  filed  by  Ballon 
with  bis  settlements  in  1873  and  1876,  which 
latter  settlement  showed  Ballou  to  be  indebted 
to   the  estate^  in  the  sum   of  $723.    That 
Humphries  procured   the  execution  of  the 
deed  by  promising  to  pay  the  note  within  a 
specified  time,  but  died  before  that  time,  re- 
questing the  defendant,  upon  his  death-bed, 
to  pay  off  the  debt,  and  thus  secure  a  home. 
That  at  the  time  of  the  sale  of  the  lands  Mrs. 
Sanders  was  a  minor,  and  has  only  learned  of 
the  making  of  the  deed  since  the  death  of 
Ballou.    That  Ballou  and  his  sureties  are  in- 
solvent, and  there  are  no  debts  due  by  the 
estate  uf  Cliff.     They  therefore  pray  for  the 
enforcement  of  their  vendor's  lien.    The  de- 
fendant answered— J'trtt.  Denying  that  be 
bad  promised  to  pay  to  plaintiffs  anything,  or 
was  indebted  to  tbem.    Second.  He  denied 
tbat  be  was  the  owner  of  the  land,  and  stated 
that  the  heirs  of  W.  A.  Humphries  had  con- 
veyed away  their  equity  of  redemption  from 
a    tax-sale   to    the    tax-purchaser.     Third. 
Tbat  the  debt  that  was  due  from  W.  A. 
Hompbries  was  a  personal  obligation,  and 
tbat  the  vendor's  lien  had  been  waived  by 
taking  personal  security,  or  in  some  other 


way.  Fourth.  That  the  last  request  of  his 
father  imposed  no  legal  obligation  upon  him, 
and  he  declined  to  state  what  it  was.  Fifth. 
He  pleads  the  statutes  of  limitations.  Sixth. 
He  denies  tbat  he  owns  the  land,  or  has  any 
interest  in  it.  Seventh.  He  demurs  to  the 
bill  for  want  of  equity,  and  because  the  rep- 
resentatives of  Woodiill  were  the  proper  de- 
fendants. The  plaintiffs  filed  their  amended 
complaint,  stating  that  the  defendant  had 
procured  bis  attorney,  George  Sibly,  to  buy 
the  tax-title  upon  the  land  when  the  defend- 
ant was  himself  in  possession  at  the  time  the 
taxes  accrued,  and  was  bound  to  pay  them; 
and  that  this  was  a  mere  device  to  defraud 
plaintiffs  of  their  rights;  and  they  made 
George  Sibly  a  party  defendant.  Humphries 
having  died,  the  suit  was  revived  against  his 
administrator.  The  demurrer  to  tlie  com- 
plaint was  sustained  for  want  of  proper  par- 
ties plaintiff, — a  ground  not  stated  in  the  de- 
murrer,— and  the  plaintiffs  appealed. 

U.  if.  a  G.  B.  Roae  and  John  C.  Palmer, 
for  appellants,     ffeorge  Sibly,  for  appellee. 

Fkb  Cttkiam.  1.  The  dismissal  of  an  ap- 
peal for  want  of  prosecution  does  not  bur  a 
second  appeal.  Ashley  v.  Brasil,  1  Ark.  144; 
Turner  v.  Tapscott,  29  Ark.  318. 

2.  The  only  question  decided  by  the  circuit 
court,  or  pressed  for  determination  here,  is 
the  right  of  the  plaintiff  to  maintain  the  ac- 
tion. She  is  the  sole  heir  of  her  deceased 
father,  who  died  in  1867.  There  was  admin- 
istration on  his  estate  soon  after.  The  ad- 
ministration ceased,  by  the  death  of  the  ad- 
ministrator, in  1882;  and  no  effort  has  been 
made  by  the  creditors,  if  there  are  any,  to 
renew  it.  The  principle  governing  the  cases 
of  Graves  v.  Pinchbacit,  47  Ark.  470, 1  S.  W, 
Bep.  682;  Crane  v.  Crane,  51  Ark.  287,  11 
S.  W.  Rep.  1;  Winnlngham  v.  Holloway.  51 
Ark.  385,  11  3.  W.  Rep.  579;  Bank  v.  "Will- 
lams,  6  Ark.  156, — permits  the  maintenance 
of  the  action  by  this  plaintiff.  The  plain- 
tiff's position  is  strengthened  by  the  allega- 
tion that  there  are  no  subsisting  debts  against 
the  estate.  The  court  erred  in  sustaining 
the  demurrer.  Reverse  the  judgment,  and 
remand  the  cause,  with  directions  to  over- 
rule the  demurrer. 


BrsH  V.  Cblla. 
(Supreme  Court  of  Arkan»a».    Jan.  11, 1890.) 

PLaXDIKO— UNOBBTAniTT. 

Where  the  allegations  of  a  complaint  are 
ambiguous  and  uncertain  as  to  some  of  the  mate- 
rial facts  necessary  to  sustain  it,  but  the  inference 
may  be  drawn  by  a  fair  intendment  from  the  alle- 
gations tbat  a  cause  of  action  exists,  defendant's 
remedy  is  by  motion  to  make  more  certain,  and 
not  by  demurrer. 

Appeal  from  circuit  court.  Miller  county; 
C.  E.  Mitchell,  Judge. 

This  is  an  action  of  ejectment,  brought  by 
appellee  against  appellant,  in  the  circuit  court 
of  Miller  county,  to  recover  possession  of  lot 
5,  in  block  13,  in  the  town  of  Texarkana. 
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The  complaint  is  in  tHe  usnal  form,  alleging 
ownership  in  appellee  by  mesne  conveyances- 
from  the  United  States  government  to  one 
Thomas  T.  Marray,  and  from  him  to  appellee, 
by  deed  of  November  12, 1885.  Appellant  an- 
swered denying  appellee's  ownership  of  the 
lot,  and  alleging  that  said  Thomas  T.  Mur> 
ray,  on  or  about  November  1,  1885,  being 
the  owner  of  said  lot,  entered  into  negotiar 
tions  with  appellant  to  sell  it  for  him;  that 
Murray  proposed  to  take  9300  for  it,  and 
give  appellant  for  bis  commissions  all  over 
that  sum  whicli  he  might  be  able  to  get; 
that  appellant  then  proposed  to  purchase  it 
himself  for  that  sum,  to  which  Murray 
aip'eed.  This  was  consummated  on  or  about 
Noveml>er  13,  1885.  Appellant  then  bor- 
rowed from  J.  L.  Cella,  the  husband  of  ap- 
pellee, $300  with  which  to  make  tlie  par* 
chase,  agreeing  to  repay  said  amount,  with 
20  per  cent,  intei-est  thereon,  after  the  expi- 
ration of  one  year,  and  further  agreeing 
that  the  deed  might  be  made  by  MiuTay  to 
said  Celia,  or  to  his  wife,  the  appellee,  to  be 
held  as  security  for  such  repiiyment,  and  a 
reconveyance  to  be  made  to  appellant  upon 
such  repayment  Appellant  afterwards, 
upon  maturity  of  the  loan,  presented  a  deed 
to  appellee  for  her  examination  and  signa- 
ture, stating  that  he  was  prepared  to  piiy  the 
loan  and  interest  as  agreed  upon.  Appellee 
disclaimed  any  knowledge  of  the  transaction, 
and  desired  to  consult  her  husband  about  it. 
Appellant  then  left  her  house,  thinking  that 
at  a  convenient  time  the  deed  to  him  would 
be  properly  executed  and  presented,  and  the 
money  demanded,  and  he  alleges  a  willing- 
ness and  readiness  at  all  times  since  the 
maturity  of  the  loan  to  pay  it,  and  the  20  per 
cent,  interest  thereon,  according  to  agree- 
ment. The  answer  further  states  that,  ever 
since  his  said  purchase  from  Murray,  appel- 
lant has  lived  on  said  lot  with  his  family, 
has  made  valuable  improvements  thereon, 
paying  about  $200  therefor,  and  has  paid  all 
taxes  assessed  against  it;  and  that  appellee 
was  never  consulted,  nor  asked  to  pay  for 
any  of  these  things;  and  denies  that  appel- 
lant wrongfully  holds  pooseBsion  of  the  lot, 
or  has  damaged  appellee;  and  prays  that  the 
cause  be  transferred  to  the  equity  dudcet; 
that  appellee's  deed  be  lieid  and  treated  as  a 
mortgage  to  secure  the  money  loaned;  that 
appellee  be  required  to  convey  tlie  lot  to 
appellant  upon  payment  by  him  of  tlie  $300, 
and  interest,  as  agreed  on,  which  snm  he 
then  brought  into  court  and  tendered;  and 
for  other  relief.  To  this  answer  appellee 
demurred.  The  demurrer  was  sustained, 
and,  appellant  declining  to  answer  further, 
judgment  was  rendered  for  appellee.  Appel- 
lant excepted  and  appealed. 

Dan  W.  Jones  and  T.  B.  Martin  for  appel- 
lant. Scott  &  Jonea  and  Franois  Johtuon, 
for  appellee. 

Feb  Cttbiah.  The  allegations  of  the 
cross-complaint  are  slovenly,  ambiguous,  and 


uncertain  as  to  some  of  the  raat<>ria1  facts 
necessary  to  sustain  it,  but  thti  inference 
may  be  drawn  by  a  fair  intendment  from 
the  allegations  that  the  defendant  either 
caused  the  deed  upon  which  the  plainUfC 
relies  to  be  executed  to  her  as  security  for 
money  loaned  him  by  her  husband,  or  that 
it  was  executed  to  the  plaintiff  under  an 
agreement  with  the  husband,  who  paid  the 
purchase  money,  that,  upon  repayment  by 
the  defendant  of  the  amount,  with  interest, 
be  siioald  cause  the  land  to  l>e  conveyed  to 
the  defendant,  and  that  the  latter  had  entered 
into  possession  under  the  agreement,  paid 
the  taxes,  and  made  valuable  improvements 
in  part  performance  <rf  the  contract.  In 
eJUier  event  a  defense  or  cause  of  action  was 
defectively  stated,  and  the  plaintiff's  remedy 
was  by  motion  to  make  more  certain,  and 
not  by  demurrer.  In  the  second  contingency, 
the  allegations,  the  truth  of  which  is  con- 
fhssed  by  the  demurrer,  show  the  wife  to  be 
a  naked  trustee,  or  only  a  conduit  for  the 
passage  of  the  title;  and  her  coverture  would 
present  no  argument  against  the  enforce- 
ment of  the  contract,  Reverse  the  judgment 
and  remand  the  cause,  with  instructions  to 
overcttle  tke  demurrer. 


^ACOBSON  at  ai.  v,  Camfbe!.!.  at  al. 
{Supreme  Court  of  Arlcanacu.    Jan.  11, 18M) 

JinxniBBT— DaOEA^SBD  Pabit. 

A  lad(;meivt  rendered  in  favor  of  a  deceased 
party  1b  void.  ■ 

Appeal  from  cixcnit  court.  Perry  oonnty; 
W  S.  Eakin,  Special  Judge. 

The  appellees  sued  app^lanta  for  the  coo- 
version  of  two  bales  of  cotton  before  a  justice 
of  the  peace.  There  was  no  written  answer, 
but  the  testimony  and  the  proceedings  show 
that  the  defense  was  that  appelieea  hod  given 
a  mortgage  on  the  cotton  to  M.  Jacobeon, 
for  whom  they  were  acting  aa  agents  at  the 
time  they  took  it;  that  appeUaes  had  first 
delivei'ed  the  cotton  to  appellants,  and  then 
had  taken  possession  of  it  again,  and  were 
trying  to  dispose  of  it,  contrary  to  the  terms 
of  the  mortgage.  Before  the  trial  of  the  case 
in  the  cii'cuit  court,  uid  the  rendition  of  the 
judgment  appealed  from,  the  plaintiff.  Will- 
iam Martin,  bad  died.  The  mortgage  to  M. 
Jacobson,  under  which  the  cotton  was  taken, 
had  not  lieen  paid  off,  but  was  not  due  at  the 
time  the  cotton  was  taken.  The  cotton  was 
regularly  sold,  and  the  overplus,  after  pay- 
ing the  mortgage  to  M.  Jacobson,  was 
tendered  to  appellees  before  they  began 
their  suit.  After  the  trial  there  were  mo- 
tions for  new  trial,  and  in  arrest  of  judgmentt 
overruled. 

J.  F.  Sellera  for  appellants. 

Per  Ccriax.  It  was  error  to  renier 
judgment  in  favos  of  the  deceased  plaintiff, 
lievexsa  the  judgment,  and  remand  the  cause. 
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Gabneb  o.  Wright. 

(Suprenw  Court  of  Arhaniae.    Jsn.  11, 1890.) 

PummmoH  as  to  Laws  iit  Ikdian  Tsxbitobt— 

CBATTn,  MoBTOiieis — Record. 

1.  Where  a  mortgagee  In  a  mortgage  executed 
In  the  Indian  Territory  invokeg  the  aid  of  the  Ar- 
kansas oonrta  to  evtaoUah  his  rights  vnder  the 
mortgage,  no  presninption  will  be  indulged  as  to 
the  law  In  foroe  in  the  territory;  but,  in  the  ab- 
sence of  proof,  the  law  of  Arkansas  will  be  applied, 
and  justloe  will  be  administered  aocordlng  to  its 
principles. 

8.  If  a  mortgagee  takes  possession  of  the  mort- 
gaged chattels  Def  ore  any  other  right  or  lien  at- 
taches, his  tiUe  la  good  against  everybody,  if  the 
mortgage  was  pre^ouSlT  valid  between  the  par- 
ties, alaongh  It  De  not  acknowledged  and  recorded. 

8.  WhUe  the  mortgaged  ohattela  are  in  the 
cnstody  of  the  mort^geeL  ne  may  lend  them  to  the 
mortgagor  for  occasional  temportiry  use,  without 
prejudice  to  his  secnritr. 

Appeal  from  circuit  coarti  Sebastian  coun> 
tj;  John  S.  Liitlk,  Judge. 

Cook,  Luee  di  Hill,  tor  appellaat.  Jl.  E. 
Bryant,  tot  appellee. 

Hbminowat,  J.  The  appellant.  Garner, 
and  one  Brown,  white  men  and  citiEens  of 
the  United  States,  resided  in  the  Indian  Ter- 
ritory. On  the  19th  of  January,  1886.  Brown 
there  executed  a  mortgage  to  Garner,  whereby 
he  conveyed  to  him  cert^n  chattels,  including 
the  horse  and  wagon  in  controversy,  as  secu- 
rity for  a  debt.  The  mortgage  provided  that 
Garner  should  have  possession  and  control  of 
the  mortgaged  chattels.  They  were  accord- 
ingly delivered  to  him,  and  remained  in  his 
sole  poasesslon  for  more  than  a  month,  when 
Brown  borrowed  them  to  use  in  hauling 
wood.  He  used  them  during  10  days,  but  at 
night  returned  them  to  Gamer's  barn.  On 
the  9th  of  April  following.  Brown  borrowed 
them  to  make  a  trip  to  Ft.  Smith,  and  after 
his  arrival  there  they  were  seized  under  an 
attachment  against  bis  property.  Garner 
appeared  in  the  attachment  suit,  and  filed  an 
in  terplea,  claiming  tbem  under  iiis  mortgage. 
There  was  Judgment  against  him  on  the  in- 
terplea,  and  he  appealed. 

In  determining  the  merits  of  his  claim,  it 
is  essential  to  know  by  what  law  the  validity 
of  the  mortgage  is  to  be  determined.  As  a 
rule,  when  rights  arise  in  a  particular  coun- 
try, tbey  are  to  be  determined  by  the  laws  of 
that  country,  and  the  party  ^ho  would  avail 
bimaelf  of  them  should  prove  them.  The 
mortgage  in  controversy  was  executed  in  the 
Indian  Territory.  No  proof  was  offered  of 
the  laws  in  force  there  applicable  to  the  mat- 
ter.  bnt  it  was  agreed  between  the  parties 
that  there  was  no  local  Indian  law  that  was 
pertinent.  This  absence  of  proof  cannot  be 
supplied  by  presumption.  In  similar  cases 
the  oonrts  of  this  state  will  generally  pre- 
sume the  common  law  to  be  in  force  in  an- 
other state.  Cox  v.  Morrow,  14  Ark.  603; 
Thorn  T.  Weatherly,  60  Ark.  243,  7  8.  W. 
Rep.  33.  But  this  presumption  is  indulged 
as  to  those  states  only  that  liave  tiiken  the 
common  law  as  a  basis  of  their  jurisprudence. 
Such  a  presumption  would  not  be  indulged 
as  to  the  laws  of  the  state  of  Louisiana  or 
▼.12s.w.no.26 — 50 


Texas,  because  we  know  that  their  jurispruo 
dence  is  founded  upon  a  different  system. 
The  same  reason  forbids  such  a  presumption 
as  to  tlie  laws  of  the  Indian  Territory,  for  we 
know  tliat  no  system  of  laws  has  been  adopt- 
ed there.  But  property  rights  are  asserted 
there,  and  their  existence  universally  recog- 
nized. They  do  not  depend  upon  tlie  uncer- 
tain tenure  of  possession,  but  rest  upon  a 
more  substantial  basis.  As  such  rights  are 
respected  there,  they  should  be  enforced  when 
they  become  involved  in  the  courts  of  this 
state.  There  iB  no  federal  law  on  tlie  sub- 
ject. We  have  no  proof  of,  and  can  indulge 
no  presumption  as  to,  the  local  laws  in  force 
there.  As  the  parties  have  itavoked  the  aid 
of  our  courts,  we  must  therefore  apply  our 
own  law,  and  administer  justice  aooording  to 
its  principles.  Such  we  understand  to  be  the 
practice  of  the  supreme  court  of  the  United 
SUtes.    The  Scotland,  105  U.  S.  24. 

Under  our  law,  if  a  mortgagee  took  posses- 
sion of  the  mortgaged  chattels  before  any 
other  right  or  lien  attaches,  his  title  under 
the  mortgage  is  good  against  everybody,  if  it 
was  previously  valid  between  the  parties,  al- 
though it  be  not  acknowledged  and  recorded. 
The  delivery  cures  all  such  defects.  Jones, 
Chat.  Mortg.  8  178,  and  cases  cited;  Apple- 
white ▼.  Mill  Co.,  49  Ark.  279,  5  S.  W.  Rep. 
292;  Cameron  t.  Marvin.  26  Kan.  625;  Hut- 
ton  T.  Arnett,  51  111.  198.  While  the  mort- 
gaged chattels  are  in  the  custody  of  the  mort- 
gagee, he  may  lend  or  hire  them,  and  they 
continue  in  his  possession  constructively;  and 
there  is  nothing  in  the  relation  which  he  sus- 
tains to  the  mortgagor  that  forbids  to  him  the 
offices  of  ordinary  kindness  or  good  neighbor- 
hood. Therefore  the  mortgagee  may  lend 
the  mortgaged  chattels  to  the  mortgagor  for 
occasional  temporary  use,  without  prejudice 
to  his  security.  In  a  case  very  similar  to  this, 
the  supreme  court  of  Vermont  so  ruled. 
Farns  worth  v.  Shepard,  6  Vt.  521.  The 
learned  Judge  of  the  circuit  oourt  held  that 
appellant's  mortgage  was  void  for  want  of 
filing  and  record;  but  it  follows  from  the 
principles  herein  announced  that  he  was  mis- 
taken in  this.  If  the  transactions  of  delivery 
and  loan  were  had  lona  fide,  the  mortgage 
should  be  sustained.  The  judgment  Is  re* 
versed,  and  the  cause  remanded. 


LuTLB  Book  &  F.  S.  Br.  Oo.  «.  Diok. 
(Suprsme  Court  o/  ArkoMot.   Jan.  18, 1880.) 
Railroad  CovPAinxs — Stock-Killiko  Casbs. 
1.  Where  a  railroad  company  permits  cotton 
seed  to  aconmnlate  on  or  about  its  track,  it  is  un- 
der obligation  to  maintain  reaaonable  care  to  pre- 
vent injury  to  stock  attracted  thereby. 

3.  Where  stock  is  Idlled  by  a  train  while  eating 
such  seed,  scattered  near  the  track,  the  burden  is 
upon  the  railroad  company  to  overcome  the  vrima 
facie  case  of  negllgeuoe  made  by  the  killing,  by 
showing  that  its  servants  had  used  reasonable  care 
to  avert  the  Injury. 

Appeal  from  circuit  court,  Crawford  coun- 
ty ;  John  S.  Little,  Judge. 
Action  for  the  value  ot  a  bull  killed  by  de- 
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fendant'g  train.  At  the  place  where  the  an- 
imal was  killed  was  a  seed-house,  used  for 
Storing  cotton  seed  for  an  oil-mill;  and  when 
the  seed  was  loaded  into  the  cars  considerable 
seed  would  fall  out  on  the  ground,  by  the 
chute  from  the  seed-house  to  the  car,  and 
cattle  would  come  around  and  eat  it.  Plain- 
tiff's bull  was  eating  this  scattered  seed  at  the 
time,  and  jumped  out  on  the  track  as  the  train 
approached.  Plaintiff  obtained  judgment, 
and  the  railroad  company  appeals. 
/.  W.  8hinn,  for  appellant. 

Per  Cuhiam.  The  company  having  per- 
mitted cotton  s^ed  to  accumulate  on  or  about 
Its  track,  was  under  obligation  to  maintain 
reasonable  care  to  prevent  injury  to  stock  at- 
tracted thereby.  Jones  v.  Nichola,  46  Ark. 
207;  Railway  Ck).  v.  Klrksey,  48  Ark.  366,  3 
8.  W.  Rep.  190;  Grafton  v.  Railway  Co..  56 
Mo.  580;  Page  v.  Railway  C!o.,  71  N.  C.  222. 

The  burden  waa  upon  the  company  to  over- 
come the  prima  facie  case  of  negligence  made 
by  the  killing,  by  showing  that  its  servants 
bad  used  the  degree  of  care  indicated  to  avert 
the  injury.  The  proof  does  not  show  that 
state  of  case,  and  the  judgment  will  be  af- 
firmed. 


BOEHH  e.  BOTSFOBD  «(  Ol. 

ISupreme  Court  of  Arkanaat:    Jan.  18, 1890.) 
TAX-T1T1.B8. 
All  inquiry  as  to  the  validttv  of  a  tax-title 
is  out  oS  by  a  decree  of  conflrmation  of  the  tax- 
sale  under  which  the  title  was  acquired. 

Appeal  from  circuit  court,  Arkansas  coun- 
ty; John  A.  Williams,  Judge. 

Appellees  brought  suit,  on  the  chancery 
side  of  the  circuit  court  of  Arkansas  county, 
against  appellant,  to  remove  a  cloud  from  title 
to  certain  land,  setting  up  and  claiming  title 
to  same  by  virtue  of  deeds  from  the  auditor 
of  the  state  of  Arkansas,  for  non-payment  of 
taxes  charged  thereon  for  the  year  1868;  also 
by  a  decree  of  conflrmation  of  said  title  by  the 
chancery  court  of  Arkansas  county  at  its 
March  term,  1876.  To  this  complaint  ap- 
pellant answered,  setting  up  claim  to  the  said 
land  by  direct  chain  of  title  from  the  state  of 
Arkansas  to  himself;  also  tax-title  to  the 
same  through  W.  M.  Price,  who  purchased 
from  the  state,  for  non-payment  of  taxes  due 
thereon  for  the  year  1876;  also  by  statute  of 
limitations  under  Price's  tax-deed.  To  his 
answer  appellant  appended  a  demurrer  clause, 
assigning — First,  that  said  complaint  did  not 
state  facts  sufficient  to  support  said  action; 
and,  secondly,  that  said  plaintiffs  had  full 
and  adequate  relief  in  a  court  of  law.  etc. 
At  the  hearing,  appellant,  to  support  his  an- 
swer, offered  to  prove  that  "the  pretended 
assessment,  levy  of  taxes,  return  of  the  de- 
linquent list,  advertisement  and  sale  of  the 
lands  in  controversy,  were  absolutely  void; 
and  that,  at  the  time  of  the  pretended  decree 
of  conflrmation  of  appellees'  tax-title,  appel- 
lant and  bis  vendor  were  non-residents  of  the 
state,  and  without  the  jurisdiction  of  the 


coarts  thereof;  and  that  as  sncb  he  had  the 
right  to  show  to  the  court,  in  defense  of  bis 
title,  the  illegal  proceedings  in  condemning 
his  lands."  This  demurrer  was  overruled, 
and  appellant  denied  the  privilege  of  showing 
such  illegal  proceedings;  the  court  holding 
that  the  decree  nf  confirmation  cut  off  all  de- 
fense on  the  part  of  appellant,  or  those  under 
whom  he  claimed  title.  At  the  hearing,  ap- 
pellees offered,  and  bad  read  in  evidence,  the 
decree  of  conflrmation,  as  the  same  appeared 
on  the  record  of  the  chancery  court  of  Arkan- 
sas county,  at  the  March  term,  1876,  over  the 
objections  of  appellant;  also  the  duplicate 
deeds  issued  to  appellees  by  Paul  M.  Cobbs,  aa 
commissioner  of  state  lands,  to  which  the  ap- 
pellant also  objected;  but  his  objections  were 
overruled,  the  decree  and  duplicate  deeds 
read,  and  upon  this  evidence  the  court  found 
for  appellees.  The  admission  of  the  ancerti- 
fied  and  unrecorded  decree  of  confirmation 
and  duplicate  deeds,  upon  which  the  court 
found  for  appellees,  appellant  also  assigns  as 
error. 

W.  H.  Halliburton,  for  appellant.  Gib- 
son it  Holt,  for  appellees. 

Per  Curiam.  All  inquiry  as  to  the  valid- 
ity of  the  plaintiff's  tax-title  was  cut  off  by 
the  decree  of  confirmation  of  the  tax-sale  un- 
der which  their  title  was  acquired.  Wallace 
T.  Brown,  22  Ark.  118;  Buckingham  v. 
Hallett,  24  Ark.  519;  McCarter  t.  Neil,  50 
Ark.  188,  6  S.  W.  Rep.  731.  The  court  ad- 
judged the  defendant's  subsequent  tax-title 
invalid  upon  proof  which  has  not  been 
brought  upon  the  record,  and  we  cannot  in- 
quire into  the  correctness  of  the  finding. 

Affirmed. 


In  r»  Vantavek. 

Statom  «.  Ttleb,  Judge. 

(Supreme  Court  of  Teiinesseie.    Jan.  10, 1890.) 

UlBDBMBANOBB  —  SbHTINOB    AND    PciOSIIllEST  — 

Habbas  Cobfus— AfpbaI/— Bni.  or  Exgbftioiw 
— Hakdamus— Cohtbhtt. 

1.  Act  Tenn.  1876,  J  1,  provides  that  eveiy  per- 
son oonvioted  of  a  mlsdemeaitor  who  fails  to  pay 
or  seoure  the  fine  and  costs  adjudged  against  him 
shall  be  sentenoed  to  be  confined,  and  shall  be  con- 
fined, in  the  county  work-house,  after  the  term  of 
his  imprisonment,  if  anj,  has  expired,  until  he 
works  ont  his  fine  and  ooats.  Section  4  proride* 
that  every  person  so  confined  shall  be  credited  at 
the  rate  of  26  cents  per  day,  and  no  person  shall  be 
discharged  from  the  work-house  before  his  fine 
and  costs  have  been  fully  paid  as  aforesaid.  Act 
1889, 1. 165,  provides  for  the  election  of  work-boose 
commissiooers,  who  shall  have  complete  control 
and  management  over  the  institution,  but  does  not 
give  them  any  power  to  make  rules  for  the  dis- 
charge of  prisoners.  Held,  that  the  commission- 
ers have  no  authority  to  make  rules  by  which,  if  a 
prisoner  charged  with  a  misdemeanor  goes  to  work 
as  soon  as  imprisoned,  any  subsequent  sentenM 
against  him  shall  date  from  the  day  of  his  inca^ 
ceration,  and  by  which  deductions  from  sentence* 
shall  be  made  for  good  behavior. 

2.  Section  4  further  provides  that  a  prisoner 
may  be  discharged  by  the  county  judge  before  is 
has  worked  outliis  fine,  but  that  no  person  shall 
be  so  discbai-ged  except  on  the  certificate  of  a  phy- 
sician that  such  person  is  physically  unable  lo 
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labor.    Hield,  that  a  dlBoharge  bv  snob  ]ndge,  in 
the  absence  of  sncfa  a  certtBcate,  is  a  nulUty. 

8.  Act  Tenn.  c.  167,  entitled  "An  act  giving  to 
parties  in  habea*  corpu*  cases  the  right  of  ap- 
peal to  Uie  supreme  court, "  gives  to  either  the  re- 
lator or  defendant  the  right  of  appeal  in  any  habe- 
a*  corpug  oase,  but  contains  the  following  pro- 
Tlso:  ■'Provided,  this  act  shall  not  apply  to  parties 
held  in  custody  in  criminal  oases. "  Held,  that  the 
proviso  applies  only  to  persons  held  in  custody  In 
a  pending  case,  and  that  one  in  custody  on  a  judg- 
ment of  conviction  is  not  held  in  custody  in  a  crim- 
inal case,  within  the  meaning  of  the  proviso. 

4.  As,  by  the  provisions  of  Code  Tenn.  1868, 
{  3700,  the  proceedings  in  a  habetu  eorjnu  case, 
including  all  the  papers  and  the  final  order,  are  re- 
quired to  be  returned  to  the  nearest  court  of  the 
trial  judge,  there  to  become  a  record,  a  case  in 
whioh  the  judgment  was  rendered  at  chambers  is 
appealable. 

5.  This  court  will  not  compel  by  mandnmtu 
the  signing  by  a  trial  judge  of  a  particular  bill  of 
exceptions  presented  to  h  im  by  counsel  to  be  signed, 
without  additions  or  alterations,  where  the  al&da- 
vits  of  the  judge  and  counsel  are  conflioting  as  to 
the  correctness  of  such  bill  on  many  material 
matters. 

6.  Where  a  judge  has,  in  a  oase  within  his  jn- 
risdiotion,  ordered  the  discharge  of  a  prisoner  on 
habeaa  corpiu  proceedings,  and  has  refused  the 


Srayer  of  the  sheriff  for  an  appeal  from  such  or- 
er,  the  latter  is  guiltyof  contempt  of  court,  with- 
in Code  Tenn.  1868,  {  4106,  when,  all  the  parties  be- 
ing present  in  court,  he  refnaes  to  release  the  pria- 
oner,  though  both  the  order  of  discharge  and  the 
refusal  of  an  appeal  were  erroneous. 

Error  to,  and  eertiorari  and  tupmrwdeaa 
to,  criminal  court,  Montgomery  county:  C. 
W.  Tyleh,  Judge. 

Application  for  mandamut. 

West  <&  Bumey  and  Wm.  M.  Daniel,  for 
Tyler  and  YanvaTor.  Le«ch  A  Savage,  for 
Staton. 

LiUBTON,  J.  Tbe  questions  for  decision  in 
this  case  arise — First,  npon  a  writ  of  error 
sued  out  by  Mr.  Staton,  the  sheriff  of  Mont- 
gomery county,  from  a  judgment  of  the  Hon- 
orable C.  W.  TrxBR,  J.,  upon  a  writ  of 
habeas  corpus  ordering  the  discharge  and  re- 
lease of  one  Allan  Yanvaver,  a  misdemeanor 
convict  in  his  custody,  as  superintendent  of 
the  ooanty  work-house;  second,  upon  a  writ 
of  certiorari  and  supersedeas  granted  by  this 
court,  npon  petition  of  Staton,  to  -bring  into 
this  court  for  review  a  judgment  against  him 
of  fine  and  imprisonment  for  contempt  of 
court  alleged  to  have  been  committed  pend- 
ing the  habeas  corpus  proceeding;  and,  last- 
ly, upon  a  petition  for  a  writ  uf  mandamus 
to  compel  Judge  Tyler  to  sign  a  particular 
bill  of  exceptions  accompanying  the  petition, 
and  charged  to  be  a  full  and  true  bill  of  all 
the  proceedings  in  the  habeas  corpus  case, 
and  of  (he  fat^  constituting  the  alleged  con- 
tempt. The  prisoner  Yanvaver,  on  the  3d 
of  May,  1889,  pleaded  guilty  upon  an  indict- 
ment charging  him  with  unlawfully  carry- 
ing a  pistol,  and,  on  his  plea,  was,  by  the 
criminal  court  of  Montgomery  county,  sen- 
tenced to  pay  a  fine  of  $50,  and  all  the  costs 
of  bis  prosecution,  "and  that  he  be  conflned 
in  tlie  jail  or  work-house,  at  hard  labor,  un- 
til be  there  works  out  the  same  according  to 
LiW. "  Under  this  judgment  he  was  commit- 
ted to  the  custody  of  the  defendant  Staton. 


On  the  16th  of  May  he  applied  by  petition  to 
the  Honorable  C.  W.  Tyleb,  judge  of  the 
criminal  court  of  Montgomery  county,  for  a 
writ  of  habeas  corpus,  nlleging  in  general 
terms  that  he  "was  illegally  restrained  of  his 
liberty  in  the  Jail  of  Montgomery  county  by 
C.  W.  Staton,  the  jailer."  The  writ  was 
awarded.  Upon  this  writ,  such  proceedings 
were  had  as  resulted  in  a  judgment  ordering 
the  release  and  discharge  of  the  relator. 
From  this  judgment  the  sheriff  prayed  an 
appeal  to  this  court,  which  was  refused.  Up- 
on his  petition  a  writ  of  error  was  granted 
upon  tlie  fiat  of  a  member  of  this  court. 

Inasmuch  as  a  writ  of  error  will  only  lie 
when  an  appeal  is  authorized,  it  becomes  im- 
portant to  settle  at  the  outeet  the  question  as 
to  whether  in  a  case  of  this  character  an  ap- 
peal is  given  by  statute.  At  the  common 
law  an  appeal  would  not  lie  from  a  judgment 
in  a  habeas  corpus  proceeding.  State  v.  Ma- 
lone,  3  Sneed,  413;  State  v.  Galloway,  5 
Cold.  326;  State  v.  Taxing  Dist.,  16  Lea, 
240.  The  same  cases  decide  that  neither  un- 
der the  Code  nor  any  subsequent  statnto  wns 
an  appeal  in  habeas  corpus  cases  granted. 
Since  these  decisions  the  legislature  has  pro- 
vided for  an  appeal  in  such  cases  by  chapter 
157  of  the  Acts  of  1887.  The  title  of  this  act 
is  as  follows:  "An  act  giving  to  parties  in 
Tiabeas  corpus  cases  the  right  of  appeal  to 
the  supreme  court."  The  body  of  this  act, 
in  the  broadest  terms,  gives  to  either  the  re- 
lator or  defendant  the  right  of  appeal  in  any 
Tutbeas  oorpus  case.  The  only  room  for  any 
controversy  as  to  the  meaning  and  scope  of 
this  act  arises  upon  a  proviso  in  the  follow- 
ing words:  "Provided,  this  act  shall  not  ap- 
ply to  parties  held  in  custody  in  criminal 
cases."  It  is  insisted  that  under  this  proviso 
there  can  be  no  appeal  where  the  person  is 
held  In  custody  under  a  judgment  of  convic- 
tion; that  such  a  person  is  one  "held  in  cus- 
tody in  criminal  cases."  Such  a  construc- 
tion would  sustain  tbe  action  of  the  trial 
judge  in  refusing  an  appeal  In  this  case;  but 
it  would  at  the  same  time  emasculate  the  act, 
by  robbing  it  of  all  its  vigor  and  form.  Re- 
lief upon  a  writ  of  habeas  corpus  is  rarely 
songht,  save  by  persons  held  in  custody  either 
in  a  pending  criminal  case  or  upon  a  judg- 
ment of  conviction.  We  think  this  proviso 
applies  only  to  persons  held  in  custody  in  a 
"criminal  case;"  that  is,  in  a  pending  case. 
The  words  "criminal  cases"  apply  to  one 
held  upon  a  criminal  charge,  against  whom 
there  is  a  pending  case.  In  such  cases  an 
appeal  would  only  operate  to  delay  a  trial 
and  continue  the  imprisonment.  One  in  cus- 
tody upon  a  judgment  of  conviction  is  not 
one  held  in  custody  in  a  "criminal  case," 
within  tbe  meaning  of  the  proviso.  We 
reached  this  conclusion  upon  full  argument; 
and  the  opinion  of  the  court,  by  Judge  Snod- 
ORAsa,  is  reported  in  the  case  of  Stato  v.  Mc- 
Clellan.  3  Pickle,  52,  9  S.  W.  Rep.  233. 

The  fact  that  the  judgment  discharging 
the  prisoner  was  rendered  by  a  judge  sitting 
in  chambers  did  not  deprive  either  party  of 
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the  right  of  appeal.  By  section  S760  of  the 
Code  of  1858  the  proceedings  in  a  habeas 
corpus  case,  including  all  the  papers  and  the 
final  order,  are  required  to  be  returned  to  the 
nearest  court  of  the  trial  judge,  there  to  be- 
come a  record,  upon  which  the  clerk  ia  to  is- 
sue execution  as  in  other  cases. 

Upon  the  petition  for  a  writ  of  mandamuM 
to  compel  the  signing  of  the  bill  of  exceptions 
accompanying  the  petition  an  alternative  writ 
was  ordered  to  issue.  This  writ,  as  actually 
issued  and  served,  required  the  judge  to  sign 
the  bill  of  exceptions  presented  by  petitioner, 
or  to  show  canse  why  he  should  not  do  so. 
The  trial  judge  has  answered  this  alternative 
writ  by  a  sworn  answer,  in  wbidi  he  states 
that  the  bill  accompanying  the  petition  is  not 
a  true  or  complete  bill  of  exceptions,  and  that 
it  was  presented  to  him  after  he  bad  returned 
the  papers  In  the  haheai  corpus  proceeding 
to  the  clerk  of  the  criminal  court  of  Mont- 
gomery county,  by  the  counsel  for  Staton, 
with  the  request  that  he  should  sign  it,  or 
refuse,  without  making  corrections  or  addi- 
tions, and  that,  finding  it  an  incomplete  bill, 
be  had  refused  to  sign  it,  and  had  indorsed 
the  request  of  Mr.  Savage,  counsel  for  Staton, 
with  his  own  reasons  for  refusing  to  sign  it, 
upon  the  bill,  and  returned  it  to  him.  The 
contention  of  counsel  for  Mr.  Staton  now  is 
that  the  bill  as  presented  to  the  judge  is  a  full 
and  complete  bill,  and  this  contention  they 
have  supported  by  several  affidavits.  The 
answer  of  the  trial  judge  is  likewise  supported 
by  affidavits  filed  therewith.  The  power  of 
this  court,  though  exclusively  a  court  of  ap> 
pellate  jurisdiction,  to  compel  by  mandamus 
the  signing  of  a  bill  of  exceptions  by  the  trial 
judge,  cannot  be  now  questioned.  It  is  a 
power  inherent  In  every  appellate  court,  as  a 
necessary  incident  to  its  appellate  jurisdic- 
tion. '  Miller  v.  Koger,  9  Humph.  286;  State 
T.  Hall,  8  Cold.  262. 

The  question  as  to  whether  we  may  require 
the  signing  of  a  particular  bill,  which  the  in- 
ferior judge  has  refused  to  sign  because,  in 
bis  opinion,  an  untrue  or  incomplete  bill,  ad- 
mits of  more  doubt.  Though  the  intimatioDS 
of  the  court  in  the  opinions  above  cited  seem 
to  support  the  view  that  the  power  existo, 
we  have  been  able  to  find  but  two  cases  from 
the  courte  of  other  jurisdictions  where  this 
question  has  lieen  discussed.  In  Sikes  v. 
Bansom  the  power  to  compel  the  signing 
of  a  particular  bill  was  broadly  asserted.  6 
Johns.  279.  In  firadstreet  v.  Thomas  the 
supreme  court  of  the  United  States  held  that 
itcould  notrequireajudgetosignabili  which 
he  asserted  did  not  contain  the  truth.  4  Pet. 
102.  The  usual  course  is  for  adversary  coun- 
sel to  agree  upon  a  bill  of  exceptions,  and  pre- 
sent it  to  the  judge  for  his  signature.  Fail- 
ing to  agree,  the  practice  is  to  submit  their 
dilTerences  to  him  for  settlement.  Here  no 
submission  was  proposed.  On  the  contrary, 
tlie  judge  was  requested  to  sign  the  bill  pre- 
pared by  counsel  for  Staton  witliout  additions 
or  alterations.  No  option  was  given  him. 
He  was  requested  to  sign  the  bill  as  prepared, 


or  refuse.  Under  these  circumstances,  he 
refused  to  sign  the  bill.  Notwittistanding 
the  request  made  that  he  should  make  no 
change,  we  are  all  of  opinion  that  it  \(a8  his 
duty  to  have  made  such  change  in  the  bill  as 
he  felt  that  the  truth  required,  and  to  bava 
then  filed  the  bill  as  a  true  bill.  If  counsel 
felt  that  the  bill  as  signed  was  not  full,  or 
did  not  recite  the  proceeding's  truly,  the  ques- 
tion could  then  have  been  made,  upon  man- 
damns  proceeding,  as  to  whether  he  could  Im 
made  to  correct  the  bill  as  signed  so  aa  to  con- 
form to  the  facts.  Upon  such  an  implication 
as  upon  the  one  now  before  ns,  great  weight 
should  be  attached  to  the  sworn  answer  of  a 
disinterested  trial  judge,  as  to  the  evidence 
beard  by  him  and  his  rulings  thereon.  Koth. 
Ing  but  the  clearest  proof  of  mistake  or  abuse 
of  power  would  justify  a  superior  ooart  in 
requiring  the  judge  of  an  inferior  court  to 
■ign  a  bill  of  exceptions  which  he  upon  tiis 
oath  asserts  to  be  incorrect.  If  it  be  assumed 
that  we  have  the  power  in  a  clear  ease,— 
which,  however,  we  do  not  decide, — oo  sucli 
clear  case  is  made  out  by  the  affidavits  filed 
in  this  case.  They  areconfiicting  upon  many 
material  matters,  and  upon  them  we  are  nvk 
disposed  to  exercise  any  doubtful  power.  In 
the  absence  of  a  bill  of  exceptions,  we  are 
limited  to  such  errors  of  law  as  appear  npon 
the  face  of  tlie  record. 

The  original  petition  and  the  other  plead- 
ings, together  with  the  order  of  the  trial 
judge,  constitute,  as  we  have  already  seen,  a 
record.  Upon  this  record  certain  questions 
of  law  arise  which  will  now  be  considered. 
Tlie  petition  for  the  writ  of  habeas  corpus 
simply  alleges  in  Indefinite  terms  that  the  pe- 
titioner is  illegally  held  in  confinement  by  the 
defendant  Staton.  The  return  of  the  defend- 
ant sets  oat  these  fatts:  That  defendant  is 
sheriff  of  Montgomery  county  and  that  as 
such  he  is  the  jailer  and  superintendent  of 
the  work-house;  that  on  the  11th  March^l8b9, 
Allan  Van  vaver  was  arrested  upon  a  warrant, 
issued  by  a  magistrate,  charging  him  with 
the  ofTense  of  unlawfully  carrying  a  pistol; 
that  in  default  of  bail  be  was  committed  to 
the  jail  of  the  county  to  await  the  action  of 
the  grand  jiiry;  that  subsequently  he  was  in- 
dict^, and  that  on  the  Sd  of  May  following 
he  pleaded  guilty,  and  was  sentenced  to  pay  a 
fine  of  850,  and  the  costs  of  his  prosecutioo, 
"and  that  he  be  confined  in  the  jail  or  work- 
house, at  hard  labor,  until  he  there  worked 
out  the  same  according  to  law;"  that,  in  ac- 
cordance with  this  judgment,  he  was  com- 
mitted to  jail,  he  failing  to  pay  or  secure  bis 
fine  or  costs;  that  he  had  not  yet  satisfied  this 
judgment;  and  that  he  was  "holding  him  to 
the  end  that  said  judgment  may  be  enforced, 
and  holding  him  by  virtue  of  said  judgment, 
as  1  was  directed  by  the  court  to  do."  This 
answer  is  supported  by  the  reoord  of  the  in- 
dictment and  conviction,  same  being  made 
a  part  of  the  return.  This  return  was  re- 
plied to  by  the  petitioner;  his  replication  set- 
ting out — "First.  That  be  was  arrested  more 
than  two  months  [since;]  that,  under  the 


Digitized  by 


Google 


Tenn.) 


DI  RE  VANVAVEB. 


789 


rule  long  In  force  by  the  work-house  commla- 
sloners,  when  a  prisoner  is  nrrested,  he  may 
at  once  go  to  work  voluntarily  in  the  work- 
house, and  the  time  he  so  works  will  be  cred- 
ited upon  his  sentence.  And  they  also,  as  an 
inducement  to  good  iDehavlor,  make  allow- 
ances for  good  time.  He  did  so  work,  and 
did  obey  the  rules  of  those  in  authority;  and 
with  his  good  time,  and  under  the  rules  above 
stated,  his  time  has  expired,  and  he  is  entitled 
to  his  discharge."  "Second.  He  is  entitled 
to  his  discharge  on  the  further  ground  that 
the  county  judge,  by  authority  of  law,  regu- 
larly discharged  him  from  the  work-heuse  by 
an  order  of  May  11, 1889;  and  the  said  super- 
intendent declines  to  release  hlra,  and  ille- 
gally detains  him  in  custody. "  This  plea  pre- 
sents just  two  issues,  and  upon  them  alone 
the  petitioner  claimed  his  right  to  liberty. 

The  final  older  of  the  jndge.  Indorsed  up- 
on the  petition  and  a  part  of  the  record,  is  a 
full  statement  of  the  grounds  upon  which  the 
order  for  the  discharge  and  release  of  the  pe- 
titioner was  rested.  From  this  order  it  ap- 
pears— First.  "That  the  jail  commissioners 
of  Montgomery  county  have  made  an  order 
by  which  any  prisoner  charged  with  a  coun- 
ty offense  might  go  to  work  as  soon  as  im- 
prisoned, and  in  tliat  event  any  subsequent 
sentence  against  him  should  date  from  the 
day  of  his  incarceration."  "They  have  also 
made  rules  allowing  liberal  deductions  from 
sentences  for  good  behavior."  Second.  That 
it  appears  that  Van vaver  had  been  incar- 
cerated since  11th  March;  and  that  he  had 
voluntarily  gone  to  work  before  his  con- 
viction; and  that,  under  the  rules  dating  his 
sentence  from  time  of  imprisonment,  and  the 
rule  allowing  deductions  for  good  behavior, 
his  time  had  expired.  Assuming  the  facts 
to  be  just  as  stated,  the  conclusion  of  the 
learned  judge  that  the  time  of  the  prisoner 
had  expired  depends  upon  the  legality  of  the 
rales  made  by  the  jail  commissioners.  Sec- 
tion 1  of  the  work-house  act  of  1876  pre- 
scribes "that  hereafter  every  person  con- 
yicted  of  a  misdemeanor,  who  fidls  to  pay  or 
satisfactorily  secure  the  fine  and  co^s  ad- 
Jodged  against  blm  or  her,  shall  be  sentenced 
to  be  confined,  and  shall  be  confined,  in  the 
oonnty  work-bouse,  after  the  term  of  his  or 
ber  imprisonment,  if  any,  has  expired,  until 
be  work  oat  his  fine  and  costs,  including  all 
Jailer's  fees  accruing  before  and  after  convic- 
tion, and  down  to  final  discharge."  By  sec- 
tion 4  of  the  same  act  it  is  provided  "that  every 
person  confined  in  a  work-house  for  failing 
to  pay  or  secure  bis  or  her  fine  and  costs,  or 
costs  only,  as  the  case  may  be,  shall  be  cred- 
ited at  the  rate  of  25  cents  per  day  in  addi- 
tion to  the  jailer's  fees,  and  no  person  shall 
be  discharged  from  the  work-house  before 
said  fine  and  costs,  or  costs  only,  as  the  case 
niay  be,  and  the  costs  of  at)  necessary  duth* 
Ing  provided,  have  been  fully  paid  as  afore- 
said, or  the  county  judge  so  ordei-s:"  "pro- 
vided, however,  that  no  person  shall  be  so 
discharged  except  upon  certificate  of  a  physi- 
cian Utat  such  person  is  physically  unable  to 


labor."  By  the  sixteenth  section  of  the  act 
the  several  quarterly  county  courts  are  given 
authority  to  "make  and  enforce  ail  rules  and 
regulations  necessary  for  the  safe-keeping 
and  economic  employment  of  said  convicts." 
By  chapter  155,  acts  of  1889,  the  quarterly 
court  of  Montgomery  county  Is  authorized  to 
elect  three  commissioners,  "who,  with  the 
county  judge,  shall  act  as  jail  and  work-house 
commissioners,  and  shall  have  complete  con- 
trol and  supervision  over  the  institution." 
The  act  then  proceeds  to  specifically  define  the 
mode  and  manner  and  extent  of  this  control 
and  supervision.  They  are  given  power  to 
employ  a  physician  to  attend  the  inmates;  to 
examine  and  approve  all  accounts  for  medi- 
cines, clothing,  and  supplies;  to  work  the  in- 
mates upon  tlie  county  roads,  or  to  place  ttiem 
in  other  employment.  They  are  required  to 
keep  an  account  of  all  expenses  of  the  jail 
and  work-liouse,  and  report  to  the  county 
court;  and  they  are  authorized  to  elect  a 
superintendent,  and  to  suspend  or  remove 
such  officer  for  good  cause,  subject  to  the  ap- 
proval of  the  county  court.  These  powers  do 
not  in  the  most  remote  way  confer  authoiity 
to  make  the  rules  under  which  the  petitioner 
claims  his  discharge.  The  work-house  act  is 
the  general  law  of  the  land,  and  is  and  was 
in  force  in  Montgomery  county  as  in  all  the 
other  counties  of  the  state.  Under  the  pro- 
visions of  that  act,  as  heretofore  quoted,  no 
one  may  be  confined  in  the  work-house  or 
come  under  the  provisions  of  that  act  unless 
he  has  been  lawfully  sentenced  to  the  work- 
house. It  is  a  place  for  convicts  and  not  for 
suspects.  The  sentence  can  only  date  from 
its  rendition,  and  no  rule  of  commissioners 
can  fur  a  moment  be  recognized  by  which  the 
voluntary  labor  of  one  awaiting  trial  can  be 
pet  off  against  a  subsequent  sentence.  The 
work-house  act  prescribes  that  the  convict 
shall  be  allowed  25  cents  per  day  for  his  lal)or 
after  conviction.  There  is  no  known  statute 
or  principle  of  law  by  which  the  whole  sys- 
tem of  the  criminal  laws  of  the  state  can  be 
in  effect  set  aside  as  to  misdemeanants  by 
rules  of  the  kind  under  which  Yanvaver  ob- 
tained his  discharge.  The  suggestion  that, 
inasmuch  as  the  costs  of  misdemeanor  con- 
victs are  paid  by  the  county,  and  all  fines  go 
to  the  county,  that  therefore  the  county  alone 
is  interested,  and  should  be  suffered  to  regu- 
late sentences  in  such  cases,  is  ntterly  un- 
sound. The  offense  of  the  misdemeanant  is 
an  offense  gainst  the  state.  The  state  pros- 
ecutes him,  and  to  the  violated  law  of  the 
state  he  must  atone.  That  the  policy  of  the 
state  has  been  to  impose  costs  in  such  cases 
upon  the  county  in  which  the  conviction  was 
bad  cannot  affect  the  question.  The  state 
has  simply  chosen  that  method  of  raising 
such  costs,  as  one  more  equitable  than  a  gen- 
eral tax  upon  the  whole  state  for  timt  pur- 
pose. The  fine  and  costs  imposed  in  a  misde- 
meanor case  are  imposed  as  punishment.  If 
the  convict  cannot  pay  or  secure  them,  then 
he  must  pay  them  by  his  labor  in  the  work- 
house, at  the  rale  of  25  cents  per  day,  in  ad- 
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dition  to  lils  jail  fees.  This  is  the  process  of 
the  law  for  the  payment  of  such  fine  and 
costs.  If,  by  his  voluntary  labor  while  held 
in  jail  in  default  of  bail,  he  has  earned  money, 
he  may,  of  oonrse,  use  this  gain  in  paying 
the  judgment  imposed.  But  there  is  no  au- 
thority for  the  detention  of  any  one  in  tb« 
work-house  who  is  simply  detained  because 
unable  to  give  bail.  Such  suspects  are  in- 
mates of  the  jail,  and  not  of  the  work-house, 
and  are  in  the  custody  of  the  jailer,  and  not 
of  the  keeper  of  the  work-house.  The  rule 
making  deductions  for  good  behavior  is 
equally  unauthorized.  No  power  to  make 
such  rules  exists  anywhere  save  in  the  legis- 
lature. That  body  has  not  by  any  kind  of 
construction  delegated  this  power  to  either 
tlie  qnarterly  courts  or  to  commissioners. 
The  scheme  for  the  management  of  the  in- 
mates of  the  jail  and  work-house  of  Mont- 
gomery county  may  be  a  very  wise  and  salu- 
tary one;  but  our  plain  duty  is  to  test  its 
legality  by  the  law  of  the  land,  regardless  of 
its  utility.  Under  this  test  these  rules  were 
unauthorized;  and  the  petitioner's  time  had 
not,  therefore,  expired,  he  not  having  either 
paid  or  secured  his  fine  or  costs,  or  worked  it 
out,  under  the  law  of  the  state  as  it  exists. 
But  the  order  of  discharge  is  based  not 
alone  upon  the  ground  justed  stated,  the  trial 
judge  adding  that  in  addition  to  this  he  finds 
that  on  the  11th  of  May  preceding  the  coun- 
ty judge  bad  ordered  the  discharge  of  tlie 
prisoner,  and  that  be  bad  since  been  held  by 
the  defendant  in  defiance  thereof.  The  only 
authority  conferred  by  law  upon  a  county 
judge  to  discharge  a  work-house  convict  is 
found  in  section  4  of  the  work-house  act. 
This  provision  only  authorizes  such  action 
upon  the  certificate  of  a  physician  that  the 
convict  is  unable,  by  reason  of  physical  dis- 
ability, to  labor.  Such  certificate  is  the  es- 
sential basis  of  such  an  order,  and  without 
It  there  is  no  authority  in  the  county  judge 
to  discharge  the  convict.  The  reply  of  the 
petitioner  does  not  claim  that  the  order  of  the 
county  judge  releasing  him  was  based  upon 
any  sod)  certificate;  neither  does  the  order 
made  in  the  habeas  oorpus  case  find  that 
there  was  such  a  certificate.  It  is  true  that 
this  order  recites  that  it  was  made  in  accord- 
ance with  law.  This  is  a  conclusion  of  law, 
and  not  the  finding  of  a  fact.  The  county 
judge  has  no  general  authority  to  release  such 
prisoners.  None  are  entitled  to  such  clem- 
ency save  those  who  are  physically  unable  to 
labor.  The  evidence  of  this  fact  is  by  the 
statute  the  certificate  of  a  physician.  ■  Armed 
with  such  a  certificate,  a  county  judge  may 
exercise  this  statutory  power.  His  order, 
without  such  certificate,  is  a  nullity.  No 
such  certificate  appears  to  have  been  obtained 
by  the  petitioner,  and  the  order  of  the  county 
judge  was  made  without  authority  of  law. 
To  support  such  an  order  it  must  be  accom- 
panied by  the  certificate  required  by  the  stat- 
ute. The  defendant  was  therefore  discharg- 
ing his  duty  when  he  refused  to  recognize  an 
order  not  accompanied  by  such  certificate, 


and  the  learned  trial  judge  was  in  error  when 
he  decided  that  the  detention  of  the  petitioner 
after  such  order  was  illegal.  Thus,  for  errors 
of  law  appearing  upon  the  face  of  the  order 
made  in  the  habeas  corpus  proceeding,  the 
judgment  discharging  the  petitioner  must  be 
reversed.  The  costs  in  the  mandamus  and 
Tiabeas  corpus  branches  of  this  case  must  be 
taxed  to  the  petitioner,  Yanvaver. 

We  come -now  to  the  petition  for  writs  of 
certiorari  and  supersedeas,  filed  by  the  de- 
fendant Staton,  to  bring  up  for  review  tlia 
fine  and  imprisonment  imposed  by  Judge  Tr- 
LEB  for  contempt  of  court  alleged  to  have 
been  committed  during  the  trial  of  the  mat- 
ter involved  in  the  habeas  corpus  case.  In 
reviewing  this  commitment  for  contempt 
upon  a  writ  ot  certiorari,  we  are  limited  lo 
an  inquiry  into  the  jurisdiction  of  the  court; 
and,  there  being  no  bill  of  exceptions  bring- 
ing any  of  the  evidence  before  us.  this  in- 
quiry is  necessarily  limited  to  that  which 
appears  upon  the  face  of  the  judgment 
Warner  v.  State,  IS  Lea,  52;  State  v.  Gallo- 
way, 5  Cold.  326.  The  order  made  and  in- 
dorsed upon  the  papers  on  the  habeas  corpus 
case  likewise  sets  out  the  facts  which  con- 
stituted this  contempt  and  the  judgment  ot 
fine  and  imprisonment.  From  this  it  appears 
that  when  the  defendant  Staton 's  prayer  for 
an  appeal  was  refused  the  court  then  said  to 
the  prisoner  that  he  was  at  liberty  to  go; 
that  thereupon  the  district  attorney,  Mr. 
Savage,  who  had  appeared  for  the  sheriff, 
then  said  to  the  latter,  "I  tell  you  to  hold  the 
prisoner;"  that  the  sheriff  replied,  "I  will;" 
that  the  prisoner  had  arisen  from  his  chair, 
and  that  the  sherifC  then  started  towards 
him  and  seized  him.  The  judge  then  said, 
"lielease  the  prisoner,  sir."  The  sheriff  re- 
plied that  he  was  going  to  do  what  Mr.  Sav- 
age said.  Thereupon  the  judge  said:  "I fine 
you  fifty  dollars,  and  imprison  you  in  jail 
ten  days,  for  contempt  of  court."  It  then 
appears  that  the  prisoner  advanced  several 
steps  towards  the  door,  as  if  to  go  out, 
whereupon  the  sheriff  followed  him,  and 
placed  handcuffs  upon  him.  The  court  then, 
upon  being  called  upon  by  the  prisoner's 
counsel  to  prevent  such  treatment,  said:  "I 
fine  you  fifty  dollars  more,  for  this  additional 
insult  to  the  court."  The  handcuffs  were 
removed  at  the  suggestion  of  Mr.  Savage, 
and  upon  the  promise  of  the  prisoner  to  fft 
with  the  sheriff  without  trouble.  The  pris- 
oner was  then  carried  back  to  the  work-house 
by  the  sheriff,  and  again  put  in  oonflnement. 
The  order  of  his  honor  the  criminal  judge  re- 
leasing the  prisoner  was  erroneous,  as  we 
have  already  decided.  But  it  was  not  void, 
being  made  in  a  case  within  his  jurisdiction. 
Until  superseded  or  reversed  or  vacated  b; 
appeal,  it  was  a  valid  order,  which  thesberiS 
and  all  other  persons  were  obliged  to  respect 
and  obey.  The  refusal  of  the  prayer  for  an 
appeal  was  likewise  erroneous,  but  this  did 
not  operate  to  vacate  the  judgment  discharg- 
ing the  prisoner.  It  is  only  the  granting  (A 
an  appeal,  and  compliance  with  the  terms 
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and  conditions  upon  which  it  was  granted, 
which  vacates  the  judgment  and  deprives  tlie 
inferior  court  of  jnrisdiction.  The  jurisdic- 
tion of  Judge  Tyl£r  was  not  lost  by  his 
erroneous  refusal  to  allow  an  appeal.  Thus 
we  have  the  case  of  an  officer  of  the  court  re- 
fusing to  obey  a  valid  and  lawful  order  of 
the  court,  to  release  and  discharge  a  prisoner 
then  in  the  presence  of  the  court,  and  in  the 
personal  custody  of  the  officer  ordered  to  dis- 
charge him.  The  willful  refusal  of  an  officer 
of  a  court  to  obey  any  lawful  order,  rule,  or 
command  of  thecourt  is  by  the  statutes  made 
acontempt  of  court.  Code  1858,  §  4106.  That 
the  sheriff  intended  no  personal  disrespect  to 
the  court  is  altogether  probable.  He  was 
guided  by  the  opinion  of  the  district  attorney, 
who  doubtless  was  of  the  opinion  that  the 
prayer  for  an  appeal  operHteid  to  vacate  and 
annul  the  order  discharging  the  prisoner.  In 
this  he  was  clearly  in  error.  The  order  of 
discbarge  continued  in  force  until  superseded 
or  reversed,  and  it  was  the  clear  duty  of  the 
sheriff  to  obey  and  respect  it  while  it  con- 
tinued in  force  and  operation.  To  have 
obeyed  it  would  probably  have  resulted  in 
the  escape  of  the  prisoner;  but  for  that  no 
reaponaibility  would  have  rested  upon  him. 
This  would  have  been  of  insignificant  im- 
portance, compared  to  the  just  respect  and 
obedience  that  every  court  Is  entitled  to  de- 
mand and  receive.  The  court  having  had 
jurisdiction,  the  contempt  being  one  com- 
mitted in  the  presence  of  the  court,  the  judg- 
ment was  not  void,  and  is  not  therefore  re- 
veraible,  and  must  be  affirmed.  The  costs 
in  this  branch  of  the  case  will  be  paid  by  pe- 
titioner Staton;  and  his  petition  will  be  dis- 
miBsed,  and  the  $upersedea$  discharged. 


Kansas  Citt  ex  rel.  Bluhb  o.  O'Connxix 
et  al. 

(Suprenw  Court  of  MUBOwi.  Deo.  SI,  1889.) 
Bonds— RiQHTS  o*  Thikd  Pbbsohs. 
A  contract  for  the  constmotion  of  a  sewer 
In  Kansaa  City  provided  that  the  oontraotor  should 
be  reeponsible  for  all  unlawful  damages  to  persong 
or  property  from  negUfienoe  or  carelessness,  and 
Indemnify  the  olty  afaiiui  all  losses  or  claims  for 
damage  on  aooount  of  snoh  neglect  or  oaielessness: 
•nd  the  sureties  thereto  agreed  that  be  should  well 
and  faithfully  perform  all  the  terms  oftheoontract 
Held  that,  as  the  charter  of  Kansas  City  (Acts  Mo. 
1S7B,  art.  8,  |  9)  requires  that  such  contracts  shall 
contain  a  covenant  for  the  payment  of  laborers,  to 
toe  guarantied  by  sureties,  and  gives  laborers  the 
right  to  an  action  theieon,  the  bond,  apart  from  the 
covenant  for  the  benefit  of  laborers,  was  for  the 
benefit  of  the  <Aty  only,  and  an  action  against  the 
■areties  on  tlieir  oontraot  for  damages  for  injuries 
•nstained  })y  the  carelessness  of  the  contractor  or 
his  employes  cannot  be  maintained  by  a  third 
person. 

Appeal  from  circuit  court,  Jackson  county. 

This  salt  was  brought  by  the  City  of  Kan- 
sas, to  the  use  of  Mary  Blumb,  against  Tim- 
othy O'Connell,  and  several  others,  who  are 
snreties  on  a  bond  executed  by  the  principal 
defendant,  Plaintiff  was  nonsuited,  and  ap- 
pealed. 


W.  J,  Soott,  for  appellant. 
Small,  for  respondents. 


0age,  Zadd  <ft 


Black,  J.  This  Is  a  suit  in  the  name  of 
the  City  of  Kansas,  to  the  use  of  Mary  Blumb, 
against  O'Connell,  and  against  five  or  six 
other  persons,  who  are  the  suretiesof  O'Con- 
nell on  his  bond  to  tlie  city.  O'Connell  was 
not  served,  and  the  snreties  are  the  only  par- 
ties defendant  before  the  court.  Defendants' 
objection  to  the  introduction  of  any  evidence 
was  sustained,  and  the  plaintiff  took  a  non- 
suit with  leave.  The  question,  therefore,  is 
whether  the  petition  states  a  cause  of  action. 
It  discloses  these  facts:  O'Connell  was  the 
contractor  with  the  City  of  Kansas  for  the 
construction  of  a  district  sewer,  and  gave  the 
bond  upon  which  this  suit  is  based  to  secure 
the  performance  of  that  contract.  During 
the  performance  of  the  work  Mary  Blumb  re- 
ceived personal  injuries  from  a  fragment  of 
a  stone  thrown  upon  her  by  reason  of  the 
negligence  of  O'Connell  and  his  laborers  in 
blasting  out  the  excavation  for  the  sewer. 
For  these  injuries  she  sued  O'Connell  and 
the  city,  and  recovered  a  judgment  for  $2,500, 
which  remains  unpaid,  and  in  full  force  as 
against  O'Connell,  though  reversed  and  an- 
nulled as  to  the  City  of  Kansas.  The  bond  is 
in  the  form  of  a  contract,  O'Connell  being 
party  of  the  first,  the  sureties  of  the  second, 
and  the  city  of  the  third,  part,  and  contains, 
among  others,  the  following  stipulationa: 
"It  is  further  distinctly  agreed  that  the  said 
party  of  the  first  part  shall  be  responsible  for 
all  unlawful  damages  to  persons  or  property 
from  negligence  or  carelessness  in  doing  said 
work,  or  in  not  using  proper  precaution  be- 
tween commencing  and  completing  the  job 
by  barricades,  signals,  lights,  or  otherwise, 
to  prevent  injury  to  persons  or  property  from 
said  work,  and  the  approaches  thereto,  and 
shall  indemnify  the  City  of  Kansas  against  all 
losses  or  claim  for  damages  on  account  of 
such  neglect  or  carelessness;  and  the  said 
party  of  the  first  part  covenants  with  said 
City  of  Kansas  to  pay  all  laborers  employed  on 
said  work.  •  *  •  Said  parties  of  the  sec- 
ond part  hereby  guaranty  that  said  party  of 
the  first  part  will  well  and  truly  perform  the 
covenants  hereinbefore  contained,  to  pay  all 
]al>orers  employed  on  said  work,  but  they 
shall  not  be  liable  on  this  guaranty  beyond 
two  thousand  dollars,  the  estimated  cost  of 
the  labor  on  said  job;  and  said  parties  of  the 
second  part  hereby  agree  with  said  City  of 
Kansas  that  said  party  of  the  first  part  will 
well  and  faithfully  perform  each  and  all  of 
the  terms  and  stipulations  in  the  foregoing 
contract  to  be  dune,  kept,  and  performed  on 
the  part  of  the  said  party,  and  said  parties  of 
the  second  part  shall  not  be  liable  hereon  be- 
yond the  sum  of  eight  thousand  dollars. " 

The  plaintiff,  it  will  be  seen,  takes  the 
ground  that  this  bond  is  available  to  her  for 
the  satisfaction  of  the  injuries  which  she  re- 
ceived; and  the  defendants  insist  that  their 
contract  is  simply  one  of  indemnity  to  the 
city,  and  that  plaintiff  cannot  sue  upon  the 
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bond.  Section  9,  art.  8.  of  the  city  charter 
(Acts  1875,  p.  255)  provides  that  contracts  of 
the  character  of  the  one  here  in  question 
•hall  contain  a  covenant  on  the  part  of  the 
contr»ctor  to  pay  all  laborers,  which  cove- 
nant shall  be  guarantied  by  two  or  mure  sure- 
ties, who  shall  not  be  liable  beyond  the  esti- 
mated  cost  of  the  labor  on  the  job,  to  be 
stated  in  the  contract.  The  same  section 
goes  on  to  give  tlie  laborers  an  action  upon 
the  contract,  and  prescribes  the  procedure. 
But  the  charter  makes  no  such  provisions  in 
favor  of  other  persons.  Nor  is  it  claimed 
that  there  is  any  statute  which  gives  to  plaio- 
tift  a  right  to  sue  on  this  bond.  The  bond  is 
of  a  dual  character.  It  is  statutory  as  to  the 
covenant  to  pay  the  laborers,  and  as  to  that 
covenant  the  penalty  is  separately  fixed  and 
stated.  In  other  respects,  it  is  but  a  common- 
law  undertaking.  The  substance  ol  the  cov- 
enant relied  upon  by  the  plaintiff  is  that  the 
contractor  shall  be  responsible  for  all  unlaws 
fnl  damages  to  persons  from  negligence  or 
carelessness  In  doing  the  work,  and  shall  in- 
demnify the  city  against  all  losses  or  claims 
for  damages  on  account  of  sooh  neglect  or 
carelessness.  As  to  laborers,  the  agreement 
is  to  "  pay  all  laborers  employed  on  said  work. " 
Aside  from  the  covenant  as  to  laborers,  the  oI>- 
Ject  and  purpose  of  the  bond  Is  to  secure  a 
performance  of  the  work  according  to  tbe 
terms  of  the  contract,  and  to  protect  and 
save  harmless  the  city  from  damages  occa- 
sioned by  tbe  negligent  acts  of  the  contractor 
and  his  servants.  In  these  respects  it  is  not 
an  agreement  with  the  eiiy  for  theibeneflt  of 
third  persons,  but  for  the  protection  and  ben- 
efit of  the  ci^.  Whether  tbe  city  could  re- 
quire the  contractor  to  give  a  bond  which 
would  be  available  to  thii^  persons  in  case  of 
Injuries  received  by  tbem  on  accoont  of  the 
negligence  of  the  contractor  is  a  question 
which  need  not  be  considered.  This  bond 
must  be  construed  as  a  wholes  and,  when  this 
is  done,  aside  from  the  covenant  to  pay  labor- 
ers, it  ia  simply  one  of  indemnity  to  the  city. 
It  does  not  profess  to  create  any  oUigation  in 
faror  of  third  persons,  save  in  the  single  case 
<X[  laborers.  The  petition  shows  no  cause  of 
action  against  tlie  defendants,  and  the  judg>. 
ment  is  affirmed.    All  concur. 


Griubb  e.  FDBntAN  et  at. 

(fiupreme  Court  of  MUsouH.    Dec.  SI,  1889.) 
HoifBaTKAD—JasfflKBicv— Monro  AOB. 

1.  A*  tbe  liainestead  of  a  jadgmMit  debtor  Is 
not  subject  to  levy  and  sale  under  the  jndgment, 
no  lien  attaches  to  the  land  thereunder. 

2.  Under  1  Rev.  St.  Uo.  1879,  f  9689,  the  owner 
of  a  homestead  and  his  wife  may  lawfully  mort- 
gage tbe  same,  and  the  mortgage  woald  be  valid 
as  against  them,  and  all  parties  olaiming  oi^er 
them. 

S.  Where  a  wife  Joins  with  her  husband  in  the 
execntlon  of  a  deed  of  trust  of  their  homestead, 
which  ia  f  oredooed,  and  sale  made  thereunder,  a 
qnitclaimdeed  of  the  property,  executed  by  her  dCt- 
ar  her  husband's  death,  will  not  pass  any  title 
tberetOk 


Appeal  from  circuit  court,  Grundy  county; 
G.  D.  Burgess,  Judge. 

Ejectment  by  James  Grimes  against  John 
Portman.  The  Union  Bank  was  afterwards 
made  defendant,  on  its  own  motion.  Case 
was  tried  to  the  court  without  a  Jary,  and 
judgment  rendered  for  plaintifl.  Defend- 
ants appealed. 

/.  H.  Shankttn  and  (horge  Hall,  for  ap- 
pellants. R.  A.  De  Bolt  and  A.  W.  MuUiiu, 
for  respondent. 

Bat.  C.  J.  This  is  an  action  in  eject- 
ment, the  petition  being  in  the  ordinary  form. 
It  was  originally  instituted  against  defend- 
ant Portman  alone,  but  afterwards  the  Union 
Bank,  upon  its  own  motion,  was  also  made 
a  defendant,  and  defendants  answer  Jointly, 
by  a  general  denial.  The  defendant  tMuk, 
by  deed  dated  in  March,  1883»  conveyed  the 
landa  involved  herein  to  defendant  Portman. 
who  was,  when  the  suit  was  brought,  in  pos- 
session of  the  premises.  The  case  was  tried 
to  the  court  without  a  Jury,  and  Judgment 
bad  for  plaintilt.  from  which  defendants  have 
appealed. 

Plaintifl  claims  title  under  a  deed  of  trust 
executed  October  7, 1878,  by  one  Wilson  and 
wife,  on  the  120  acres  in  si^t,  and  under  tb» 
sale  of  foreclosure,  at  which  plaintiff  liecatoe 
the  purchaser,  and  received  a  deed  in  due 
fonn,  the  same  being  acknetvledged  and  ie> 
corded  September  7, 1882.  The  defendants 
derived  title  under  a  Judgment  obtained  in 
January,  1878,  by  one  Obriaman,  against  said 
Samuel  Wilson,  in  the  circuit  court  of  Ornndy 
county,  for  tsis,  which  judgment  passed  by 
succeasive  assignments  to  the  defendant  the 
Union  Bank.  After  tbe  death  of  aald  Wil- 
son, in  January,  1879,  tbe  said  judgment 
was  duly  classified  in  the  probate  court,  and 
the  administrator  of  said  Wilson's  estate 
thereafter,  upon  proper  petition,  reciting  said 
judgment,  and  upon  proper  orders  and  pro- 
ceedings in  that  court  toi  the  sale  of  tbe 
landa  of  the  deceased  for  the  payaient  of 
debts,  sold  said  landa,  including  those  in  suit, 
and  the  Union  Bank,  becoming  the  puroliaaer 
of  the  120  acres  involved,  as  wdl  as  other 
lands  belonging  to  said  Wilson,  received  tbe 
administt  ator's  deed  therefor.  The  bill  of  ex- 
ceptions, among  other  things,  recites  as  fol- 
lows: "That  the  plaintiff,  to  sustain  the  is- 
sues on  his  part.  Introduced  testimony  which 
was  nut  controverted  by  any  evidence  offered 
by  defendants,  and  which  said  testimony  of- 
fered by  plaintiff  tended  to  prove  that  one 
Samuel  Wilson  died  at  Grundy  county.  Mo., 
on  tbe  1st  day  of  January,  1879;  that  at  the 
time  of  his  death,  and  for  many  years  prior 
thereto,  to-w!t,  fifteen  years  and  more,  said 
Wilson  was  seised  and  possessed  of  the  land 
in  controversy,  the  title  thereto  being  evi- 
denced by  patents  of  record;  that  said  Wilson 
also  owned  about  ZI^  or  28  acres  adjoining 
the  land  in  question  on  the  east,  on  which  ha 
resided  with  his  family;  that  said  Wilson,  at 
the  time  of  bis  death,  and  for  many  years 
prior  tliureto,  was  the  bead  of  a  family:  tbut 
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<iDce  about  the  year  1857  or  1859  said  Wil- 
ton resided  on  said  tract  of  about  28  acrss 
conttnuonaly,  and  that  dnring  all  that  time 
said  small  tract  was  the  place  of  abode  of 
himself  and  family;  that  the  120  acres  in 
controrersy  lay  joining  said  28-aci«  tract, 
snd  that  the  120  acres  in  controversy  bad, 
during  his  residence  aforesaid,  oonstitnted 
the  farm  and  plantation  and  homestead  of 
said  Wilson;  that  the  120  acres  in  oontro- 
retsy  bad  for  many  years  been  mostly  under 
fence,  and  a  large  part,  of  it  under  tillage; 
that  the  28  acres  snd  the  120  acres  tn  oou- 
troveny.  in  1878,  were  togetlier  worth  about 
81,300,  and  bad  not  befn  worth  exceeding 
that  sum;  and  that  the  rental  value  of  tlie 
120  acres  in  controversy  was  about  8120  or 
$125  per  year. "  It  may  also  be  added,  in  this 
belialf,  t)\at  the  evidence  also  shows  a  decla- 
ntion  on  the  part  of  said  Wilson,  at  the  time 
of  said  conveyance  in  trust  for  the  use  and 
benefit  of  plaintiff,  that  tlie  tract  oonverycd, 
being  the  120  acres  in  suit,  was  a  part  of  Ills 
homestead,  and  that  he  requested  lenlenoyin 
respect  to  the  payment  on  that  aocouat. 

The  evidence  shows  very  clearly  that  the 
land  in  question  was  a  part  of  Wilson's  home- 
stead. The  family  atxxie  was,  it  is  true,  on 
the  contiguous  28-acre  tract  adjoining  on  the 
east,  and  Wilson  owned  other  lands,  some  of 
vhieh  were  contlgiiovts  and  others  detached; 
bat  the  bill  of  exceptions,  as  we  have  seen, 
supm,  expressly  states  that  dnring  his  said 
residence  of  15  or  more  years  the  120  acres 
"eonstituted  the  farm  and  plantation  and 
homestead  of  said  Wilson."  The  28-acre 
tract  and  the  120  acres  tn  suit  were  togetlier 
less,  both  its  to  quantity  and  valne,  than  the 
statute  authorizes. 

There  is  no  question  now  before  us  on  this 
record  in  respect  to  the  validity  or  effect  of 
the  Chrisman  judgment  as  to  tbe  otiier  lands 
owned  by  Wilson ;  but  the  said  judgment 
created,  we  apprehend,  no  lien  upon  the 
homestead  of  Wilson,  or  upon  any  part  there- 
of. Where  the  real  estate  of  the  judgment 
delator  is  not  subject  to  levy  and  sale  to  sat- 
isfy tbe  Judgment,  no'Iien  attaches  thereon 
in  virtue  or  by  reason  of  tbe  judgment. 
Freem.  Jodgm.  g§  839.  840.  855;  Fi-eem. 
Ex'ns,  g  249.  A  party  may  sell  or  mortgage 
bis  homestead,  or  any  part  thereof.  "His  cred- 
itors have  no  concern  with  it.  He  may  give 
it  away,  and  they  are  not  prejudiced."  State 
V.  Mason,  88  Mo.  228;  Holland  ▼.  Kreider. 
86  Mo.  59;  Beckmann  v.  Meyer,  75  Mo.  8S3. 
Wilson  and  wife,  themselvee,  might,  iiow- 
ever,  lawfully  mortgage  their  homestead,  or 
any  part  of  it;  and  the  mortgage  would  be 
valid  and  binding  as  against  them,  and  all 
parties  claiming  under  them.  1  Rev.  St. 
1879,  §  2689,  p.  451;  Ttaomp.  Homest.  &,  Ex. 
§  456;  Freem.  Jodgm.  §  855. 

It  follows,  therefore,  from  these  views, 
that  tbe  administrator's  sale  and  deed,  so  far 
as  tlje  homestead  and  the  120  acres  in  con- 
troversy are  concerned,  did  not  pass  the  citle. 
The  quitclaim  deed  executed  by  the  widow  of 
said  Samuel  Wilson,  of  date  March  20, 1879, 


did  not  pass  any  title  or  interest  in  the  lands 
in  suit,  for  tbe  reason  that  she  had  previous- 
ly, and  in  October,  1878,  joined  with  her  liiis- 
band,  in  his  lift^time,  in  the  execution  of  tho 
said  deed  of  trust  for  the  use  and  benefit  of 
plaintiff.  Tbe  120  acres  in  controversy  be- 
ing, as  the  evidence  shows  and  as  the  trial 
court  found,  a  part  of  the  homestead  so  owned 
and  occupied  by  said  Wilson,  he  held  tbe 
same  free  from  any  incumbrance  or  lien  of 
tbe  judgment  under  which  defendants  claim: 
and,  as  he  and  his  wife  might  lawfully  exe- 
cute the  trust-deed  conveying  the  land  in 
question  by  their  own  voluntary  actand  deed, 
and  have  jointly  done  so,  tbe  title  has,  by  th» 
subsequent  foreclosure  sale  thereunder,  vest- 
ed in  plaintiff. 

The  action  of  tbe  trial  court  in  giving  and 
refusing  declaratiODS  of  law  was  in  harmony 
with  the  views  here  expressed;  and,  as  we 
And  no  material  error  in  the  record,  we  affirm 
tbe  judgment.    All  concur. 


MrrcsBLi.  v.  Crrr  or  Guktoh. 

(Supreme  Court  of  SRssaurL    Dea  21, 1889.) 

KuKioiPAL  Cospo&iTiO!;s— Nnouaiiros— Plbao- 
nto. 

1.  In  an  ootion  against  a  ctty  for  damagee  for 
personal  in j  lutea  eansed  by  the  negUcfeat  conatrao- 
Uon  of  a  aet  of  public  scales,  owned  and  operated 
by  the  city,  the  petition  must  show  that  tne  city 
was  a  corporation,  and  that  It  was  within  tbe  scope 
at  Its  powers  to  oonatmot  and  maintain  suoh  soais. 

3.  It  la  not  necessary  that  the  petition  alioald 
apeciflcally  atate  tbe  nature  of  the  injuries  sua- 
tained  by  plaintiff. 

8.  Nor  Is  it  necessary  that  the  plalntUf  ahoold 
show  that  he  was  not  gnUty  of  oontribntory  neg- 
Ugenoe,  that  being  a  matter  of  defense. 
BioxiK,  J.,  disaenting. 

TiTTOt  to  circuit  court,  Henry  county;  J. 
B.  Oantt.  Judge. 

This  acUoo  was  brought  by  Olive  Mitchal) 
against  tb*  city  ot  Clinton,  to  leeover  dam- 
ages for  the  death  ot  her  husband,  John  G. 
Mitchell.  Tltcn  was  Jndgment  for  defend- 
ant on  demurrer,  whereupon  plainUfl  aoad 
ont  a  writ  ot  error. 

e.  S.  WUtom  and  J.  Parka  <t  Son,  for 
idaintiff  tn  error.  C.  A.  CaMrd,  for  de- 
fendant In  error. 

Bkaxse,  J.  The  pettUon  in  this  case,  after 
alleging  that  plaintiff  is  the  widow,  and  at 
tbe  time  of  tlie  grievances  complained  of  was 
tbe  wife,  ot  John  C.  Mitchell,  deceased,  pro- 
ceeds as  follows:  "Plaintiff  says  that  de- 
fendant is  a  corporation  under  tbe  laws  of 
the  state  of  Missouri,  and  was  a  corporation 
at  the  time  of  the  happening  of  the  grievance- 
herein  set  forth.  Tliat  as  such  corporation 
it  was  defendan#s  duty  to  keep  all  ita  streeta 
and  thoroughfares,  including  its  public  scales, 
and  the  approaches  thereto,  in  a  reasonably 
safe  condition  for  public  use.  That  at  the 
time  herein  set  out  defendant  was  tbe  owner 
of,  and  was  operating,  a  set  of  long  platform 
scales  for  weighing  hay,  corn,  coal,  and  other 
heavy  articles,  by  the  wagon  load,  or  other- 
wise.   That  said  scales  were  buing  u.-^cd  and 
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operated  by  defendant  for  the  use  of  the  pob- 
lic.  That  defendant  charged  parties  weigh- 
ing on  said  scales  the  sum  of  10  cents  per 
wagon  for  each  loaded  wagon  weighed  there- 
on. That  on  or  about  the  28th  day  of  June, 
1881,  defendant,  by  ordinance,  provided  for 
a  city  weigher  and  gauger  to  take  charge  of 
said  scales,  and  to  weigh  all  hay,  com,  grain, 
and  stone  coal  that  was  required  to  be 
weighed  thereon,  or  which  might  be  brought 
to  him  for  that  purpose,  and  to  collect  from 
the  vendor  or  person  having  the  same  weighed 
a  fee  of  10  cents  for  each  and  every  loaded 
wagon  weighed  by  him  on  said  scales.  That 
defendant  put  a  weigher  and  gauger  in  charge 
of  said  scales  to  collect  said  fee  of  10  cento, 
and  that  said  employe  of  defendant  was  in 
charge  of  said  scales  at  the  time  herein  set 
out.  Plaintiff  says  said  scales  were  situated 
within  the  corporate  limits  of  defendant. 
That  said  scales,  and  the  approaches  thereto, 
were  at  the  time  complained  of  very  narrow, 
being  barely  wide  enough  for  a  wagon  to 
drive  or  stand  on,  and  were  elevated  a  great 
distance  from  the  ground,  to-wit,  about  three 
feet.*  Plaintiff  says  that  at  the  time  of,  and 
for  a  long  time  before,  the  happening  of  the 
grievances  herein  complained  of,  defendant, 
unmindful  of  its  duties  in  the  premises,  care- 
lessly and  negligently  left  the  sides  of  said 
scales,  and  the  approaches  to  the  same,  wholly 
unprotected  by  railing,  banister,  or  auy  other 
guard  whatever  to  prevent  wagons,  while 
being  driven  on  said  scales,  or  after  getting 
on  the  same,  or  in  being  driven  off  the  same, 
from  falling  off  said  scales  or  approaches,  and 
beingoverturned  in  case  of  accident,  although 
the  same  was  necessary  to  make  said  scales 
and  approaches  reasonably  safe,  and  defend- 
ant, at  tbe  time,  and  for  a  long  time  be- 
fore, had  full  knowledge  of  the  unprotected 
and  dangerous  condition  of  said  scales  and 

approaches.    Plaintiff  says  that  on  the 

day  of  Aagnst.  1882,  John  C.  Mitchell,  plain- 
tiff's husband,  being  desirous  of  weighing  a 
wagon-load  of  hay  on  defendant's  said  scales, 
drove  his  wagon-load  of  hay  upon  the  plat- 
form of  defendant's  said  scales  to  have  the 
same  weighed  by  the  said  weigher  of  defend- 
ant, and  that  the  said  Mitchell  was  at  the 
time  sittingon  said  load  of  bay.  That  while 
the  wagon  and  load  of  hay,  as  aforesaid, 
were  being  weighed  by  defendant's  weigher, 
or  immediately  afterwards, — either  the  one 
or  tbe  other  of  which  plaintiff  believes  is 
true,  but  Is  ignorant  of  which,  whether  it  be 
the  one  or  the  other, — the  wagon  and  load  of 
hay  upon  which  the  said  John  C.  Mitchell 
was  at  tbe  time  sitting,  through  the  fault, 
carelessness,  and  neglect  of  defendant  in  fail- 
ing to  have  railing,  banlAers,  or  other  bar- 
riers or  guards  at  the  sides  of  said  scales, 
and  the  approaches  to  the  same,  ran  off  the 
sides  of  said  scales,  and  was  precipitated  to 
tbe  ground  below  and  overturned.  That  by 
reason  of  said  wagon  and  load  of  hay  being 
thrown  from  said  scales  and  overturned  as 
aforesaid,  by  the  negligence  of  defendant 
as  aforesaid,  said  Jolin  C.  Mitchell,  without 


fault  on  his  part,  was  thrown  with  great 
force  and  violence  against  the  ground,  ami 
among  the  rocks  which  defendant  had  placed 
below  said  scales,  and  so  badly  injured  about 
the  head  and  back  that  he  died  from  the  ef- 
fects thereof  on  or  about  the  7th  day  of  April, 
1883.  Plaintiff  says  this  action  is  brought 
within  six  months  after  the  death  of  John 
C.  Mitchell,  plaintiff's  said  husband.  That 
by  reason  of  the  death  of  her  said  husband, 
John  C.  Mitcliell,  as  aforesaid,  she  has  sus- 
tained damages  in  the  sum  of  five  thousand 
dollars,  under  the  statutes  in  such  casfsmade 
and  provided.  "Wherefore  she  prays  judg- 
ment for  said  sam  of  five  tliousand  dollars 
against  defendant,  under  the  statutes  in  such 
cases  made  and  provided." 

To  this  petition  defendant  demurred,  as- 
signing for  grounds:  (1)  That  it  did  not 
state  facts  sufficient  to  constitute  a  cause  ot 
action ;  (2)  that  it  did  not  show  any  authorilj 
in  the  defendant  to  set  up  and  operate  the 
scales  as  therein  charged ;  (3)  that  it  did  not 
show  that  deceased  was  exercising  ordinary 
care  at  the  time  of  his  injury;  (4)  that  it  did 
not  state  how  or  to  what  extent  deceased  was 
injured,  so  as  to  advise  defendant  whether 
said  injuries  were  of  a  character  likely  to  pro- 
duce death.  The  demurrer  was  sustained, 
judgment  rendered  thereon  for  defendant,  to 
reverse  which  plaintiff  sues  out  this  writ  ot 
error. 

The  grounds  of  demurrer  will  be  noticed 
in  inverse  order. 

1.  The  fact  that  the  petition  did  not  spe- 
cifically advise  the  defendant  of  the  nature 
and  extent  of  the  injuries  which  the  plaintiff 
alleges  caused  the  death  of  her  husl>and  was 
no  ground  of  demurrer.  The  nature  and  ex- 
tent of  the  injuries,  and  their  connection  with 
the  death  of  plaintiff's  husband,  was  matter 
of  proof,  and  not  of  pleading. 

2.  Contributory  negligence  is  a  defense  to 
be  pleaded  and  proven  by  the  defendant.  It 
is  not  necessary  that  its  absence  should  be 
pleaded  or  shown  by  the  plaintiff  in  the  Bist 
instance.  Buesching  v.  Gas-Light  CSo..  78 
Mo.  220;  Parsons  V\  Railroad  Co.,  94  Mo. 
286.  6  S.  W.  Rep.  464. 

3.  The  first  and  second  grounds  of  demur- 
rer may  be  disposed  of  together ;  tbe  second 
being  simply  a  specification  of  the  particular 
in  which  the  petition  fails  to  state  a  cause 
of  action,  which  is  the  first  ground  of  demur- 
rer. Tbe  petition  is  very  loosely  drawn.  It 
does  not  show  whether  tbe  city  of  Clinton  is 
a  corporation  under  the  general  laws  of  tbe 
state,  or  by  special  charter;  in  fact,  it  only 
appears  inferentially  that  it  Is  a  municipal 
corporation  at  all.  To  what  class  it  belongs, 
what  are  its  powers,  and  what  its  duties, 
appear  from  no  fact  contained  in  any  aver- 
ment in  the  petition.  Conceding  the  power 
of  the  defendant,  under  its  charter,  to  erect 
and  maintain  scales  for  the  use  of  the  public, 
for  which  it  charged  and  received  a  compen- 
sation, the  duty  which  it  is  alleged  the  cor- 
poration owed  the  plaintiff  to  keep  tbe  same, 
and  the  approaches  tliereto,  in  a  reasonably 
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safe  condition,  would  appear.  2  Dill.  Mun. 
Corp.  (2d  Ed.)  §  778.  But  no  fact  ia  averred 
in  the  petition  &om  which  the  conclusion  can 
be  drawn  that  it  was  within  the  scope  of  de- 
fendant's corporate  powers  to  erect  and  main- 
tain such  scales,  and  without  such  power  no 
such  duty  could  arise,  and  consequently  no 
liability  for  failure  to  discharge  it.  Id.  §  766. 
The  fault  with  the  petition  in  this  case  is 
that  the  pleader,  instead  of  stating  the  facts 
from  which  the  l^gal  conclusion  might  be 
drawn  that  defendant's  duty  to  the  plaintiff 
was  as  charged  therein,  contents  himself 
with  simply  stating  that  duty  as  a  legal  con- 
clusion. A  conclusive  fact  may  and  ought 
to  be  stated;  facts  from  which  the  altimate 
and  conclusive  fact  may  be  inferred  are  evi- 
dence, and  need  not  be  stated;  but  the  facts 
from  which  a  legal  conclusion  ia  to  be  drawn, 
upon  which  depends  the  plaintiff's  right  of 
action,  must  be  stated,  in  order  to  show  a 
cause  of  action,  under oursyatem  of  pleading. 
Bliss,  Code  Fl.  §  210  et  seq.  The  petition 
failing  to  show  a  cause  of  action  in  the  par- 
ticular pointed  out,  the  demurrer  was  proper- 
ly sustained,  and  the  judgment  is  affirmed. 
All  concur,  except  Black,  J.,  who  dissents. 


BkHI>EB  «.  DnNOAH. 
Ouiprtme  OouH  of  MUiourt.    Deo.  91,  IBSD.) 
Taxation— FoHvaiTuiui  voa  Hov-Pathbht— 
EraormRT. 
1.  Under  Laws  Mo.  1878,  i  2SH,  relating  to  the 
•alA  of  lands  forfeited  to  the  state  for  the  non-pay- 
ment of  taxes,  and  providing  that  when  purchasers 
of  aaota  lands  shall  become  entitled  to  a  deed  the 
same  ah^  be  made  by  the  oolleotor,  aa  near  as  may 
be,  in  (be  form  prescribed  in  the  act,  and  that  they 
•hall  have  the  same  force  and  efleot,  and  be  gov- 
erned by  all  the  conditions,  provided  for  taz-dMds, 
a  deed  so  ezecnted,  whleh  does  not  reolte  all  the 
proceedings  presorlbed  by  law  for  the  purchase  of 
snoh  forfeitea  lands,  is  T<dd. 

8.  Laws  Mo.  1878, 1 888,  reiattng  to  the  forfeit- 
ure of  lands  for  the  non-payment  of  taxes,  provides 
that  at  the  tax-sale  of  1876  lauds  previously  for- 
feited and  nnsold,  and  unredeemed,  should,  after 
'being  offered  for  sale  for  the  amount  due  thereon, 
and  not  sold,  be  then  immediately  offered  for  sale 
to  the  highest  bidder,  and  that  the  forfeitures  of 
snob  Um&  as  would  not  sell  should  be  oomplete. 
Held,  that  a  private  sale,  made  subsequent  to  the 
tax-sale  of  1375,  of  lands  forfeited  prior  to  that 
date,  was  Illegal  and  void. 

S.  In  ejectment,  where  the  plalnttlPs  claim  is 
based  on  a  tax-title,  and  the  defendant  pleads  the 
general  issue,  and  plaintUPs  tax-deeds  are  exolud- 
«d,  It  is  proper  to  refuse  an  instruction  that  the 
plaintUI,  though  defeated  In  tills  action  for  the  re- 
ouvery  of  the  lands  in  suit,  wotild  nevertheless  be 
entitled  to  Judgment  against  the  defendant  for  the 
foil  amount  of  all  taxes  paid  by  the  plaintUf  on 
•aid  land,  with  the  penalty  and  interest  thereon. 

Appeal  from  ciroait  court.  Holt  eoanty; 
C!.  A.  Amthont,  Judge. 

Ejectment  brought  by  John  C.  Bender 
against  T.CDungan.  There  was  judgment 
for  defendant,  and  plaintiff  appealed. 

S.  C  Irwin  and  /.  D.  Crosby,  for  appel- 
lant.    T.  C.  Dungan,  pro  le. 

Bat.  C.  J.  This  is  an  action  of  ejectment 
to  recover  the  described  premises,  which  are 
4)itaated  in  Holt  county.  Mo.    The  petition 


is  in  the  ordinary  form,  and  the  answer  one 
of  general  denial.  15y  agreement  of  parties 
a  jury  was  waived,  and  cause  tried  by  the 
court.  A  finding  was  had  for  defendant, 
from  which  plaintiff  has  appealed.  Plaintiff 
offered  in  evidence  three  tax-deeds. — one  for 
the  taxes  of  the  year  1873,  another  for  the 
taxes  of  1874,  and  the  remaining  one  for  the 
taxes  of  the  year  1875, — all  of  which  were, 
upon  the  objections  of  defendant,  excluded 
by  the  court.  No  other  evidence  was  offered 
in  the  cause.  No  declarations  of  law  were 
asked  by  defendant,  and  but  one  on  the  part 
of  plaintiff,  which  the  court  refused,  and 
which  will  be  considered  later,  in  the  prog- 
ress of  the  opinion. 

We  may  premise  that  the  three  several 
tax-deeds  all  bear  the  same  date,  to-wit,  Feb- 
ruary 28,  1879,  and  convey  the  same  land, 
being  thel60-acre  tract  involved  in  this  suit, 
and  that  these  lands  were  not  sold  for  delin- 
quent taxes,  but  were  lands  forfeited  to  the 
state,  and  sold  from  the  forfeited  lists  to 
plaintiff,  at  private  sale,  on  October  7,  1876. 
The  law,  we  may  observe,  does  not  specific- 
ally prescribe  the  form  for  this  class  of  deeds, 
but  section  224,  Laws  1872,  provides  tliat, 
when  purchasers  shall  become  entitled  to 
deeds  for  real  property  forfeited  to  the  state, 
the  same  shall  be  made  by  the  collector,  as 
near  as  may  be,  in  the  form  prescribed  in  the 
act,  and  that  they  shall  have  the  same  force 
and  effect,  and  be  governed  by  all  the  condi- 
tions, provided  for  tax-deeds.  It  is  manifest 
from  this  language,  and  from  inspection  of 
the  provisions  of  said  section  224,  that  the 
form  and  phraseology  of  the  tax-deed  applica- 
ble to  the  sale  of  lands  for  delinquent  taxes 
would  have  to  be  added  to,  modified,  and  al- 
tered, in  order  to  be  adjusted  to  and  embrace 
the  requirements  peculiar  to  section  224,  un- 
der which  deeds  for  forfeited  lands  are  au- 
thorized. Although  the  form,  other  than  as 
above,  is  not  prescribed,  yet,  as  was  said  in 
Guffey  V.  O'BeUey,  88  Mo.  424,  the  deed  must 
contain  apt  and  appropriate  recitals,  in  order 
that  it  may  he  prima  faeie  evidence  of  such 
recitals. 

The  tax-deed  for  the  taxes  of  the  year 
1873,  which  is  the  one  plaintiff  selects  to  set 
out  in  full  in  his  abstract,  shows  on  its  face, 
and  recites,  among  other  things,  that  "John 
C.  Bender  did  on  the  seventh  day  of  Octo1[>er, 
1876,  pay  to  the  collector  of  said  county  the 
sum  of  twenty-eight  dollars  and  ten  cents, 
being  the  amount  of  taxes,  costs,  and  pen- 
alty then  due  thereon,  as  above  stated,  oppo- 
site each  tract,  respectively,  required  for  the 
purchase  of  said  tract  of  land  according  to 
law,  and  did  receive  from  said  collector  a  cer- 
tificate of  purchase  duly  describing  said  tract 
of  land,  and  duly  signed  by  said  collector, 
and  countersigned  by  the  clerk  of  the  county 
cuurt,  and  that  said  tract  of  land  had  not 
been  redeemed  according  to  law;"  but  it 
fails  to  show  or  to  recite,  as  section  224,' 
Laws  1872,  requires,  that  said  Bender,  the 
blaintiff  herein,  applied  to  the  county  clerk 
to  purchase  the  said  lands,  or  ttiat  the  county 
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clerk  Issued  hia  order  to  the  county  collector, 
directing  liim  to  receive  from  said  Bender 
the  amounts  dne  on  said  tract,  and  fails  to 
recite  or  sliow  ttiat  said  order  particularly  de- 
scrilied  the  land,  and  set  forth  tlie  amount 
due,  and  that  the  same  was  the  10  per  cent, 
penalty,  in  addition  to  the  taxes,  interest, 
and  costs.  Nor  does  the  deed  recite  that  said 
order  was  presented  to  the  county  collector, 
or  that  the  collector  gave  the  duplicate  re- 
ceipts, setting  forth  the  amount  received,  and 
a  proper  description  of  the  property.  Reci- 
tals that  variona  matters  are  done  aa  required 
by  law  amount  to  nothing.  The  facts  must 
be  set  out  so  that  the  court  may  see  whether 
or  not  the  law  has  been  complied  with. 
Fearce  v.  Tittsworth,  HI  Mo.  640,  and  cases 
cited. 

Again,  secUon  226  provides,  among  other 
things,  that  at  the  regular  sale.  In  the  year 
1875,  lands  which  bad  l>een  previously  for- 
feited, and  then  remained  unsold  and  unre- 
deemed, should,  after  being  offered  for  the 
amount  due  thereon,  and  not  sold,  be  then 
and  there  immediately  offered  and  sold  to  the 
highest  bidder,  but  not  for  a  greater  sum 
than  was  due  thereon,  including  costs,  etc., 
and  that  the  former  forfeitures  of  such  prop- 
erty as  would  not  sell  should  be  canceled. 
The  land  in  suit  had  been,  as  we  have  seen, 
forfeited  for  the  amounts  due  for  the  taxes 
of  ttie  years  1873  and  1874,  and,  if  not  sold 
at  the  regular  sale,  in  1875,  to  the  highest 
bidder,  the  said  forfeitures  for  said  taxes 
should  har«  been  canceled  at  that  time,  so 
that  this  private  sale  of  tlie  land  thereafter, 
in  October,  1876,  recited  in  the  deed,  was,  we 
thinic,  illegal  and  void.  These  omissions 
are,  we  think,  sufficient  to  show  that  the  deed 
does  not  strictly  comply  with  the  substantial 
requirements  of  the  law;  and  for  these  rea- 
sons the  deed  is,  we  think,  void  on  its  taea. 

The  deed  for  the  taxes  of  the  year  1875, 
set  out  by  the  defendant  in  his  abstract,  con- 
tains all  the  omissions  in  the  deed  just  passed 
on,  with  some  additional  defects  of  its  own, 
and  peculiar  to  Itself.  For  example,  this 
deed  recites  that  a  special  execution  issued 
out  of  the  county  court  dated  July  17,  1876, 
and  that  the  land  was  offered  for  sale  there- 
under October  7,  1876,  but  was  not  sold,  for 
want  of  bidders,  so  that  the  land  oookl  not 
legally  tie  forfeited  and  sold  at  private  sale 
on  this  day;  October  7,  1876,  being  the  same 
day  it  was  offered  at  the  delinquent  sale. 
Bat,  as  the  defects  already  stated  are  fatal, 
and  render  the  deed  void  on  its  face,  others 
need  not  be  further  discussed. 

The  coart,  a>  before  stated,  refused  the 
declaratloa  of  law,  asked  on  the  part  of  pkua- 
tiff,  to  the  effect  "that,  although  the  plain- 
tiff should  be  defeated  in  this  action  for  the 
recovery  of  the  land  in  suit,  he  would  never- 
theless be  entitled  to  judgment  against  de- 
fendant Thomas  C.  Dnngan  for  the  full 
amount  of  all  taxes  paid  by  plaintiff  on  said 
land  at  the  time  of  his  purchase  thereof,  with 
penalty  thereon  for  non-payment  of  taxes, 
tugether  with  interest  thereon  at  the  rate  of 


ten  per  cent,  per  annum  from  the  time  of 
payment  by  plaintiff,  provided  swd  Dungan 
be  the  successful  claimant  of  said  tend." 
This  action  of  the  trial  court  was,  we  think, 
correct.  The  action  was,  as  stated  at  the 
outset,  in  the  usual  and  ordinary  form  for 
the  action  of  ejectment,  and  the  answer  was 
a  mere  general  denial.  No  such  question  as 
that  presented  by  the  said  declaration  was 
raided  or  embraced  in  the  pleadlnga.  These 
deeds,  when  in  conformity  with  the  statutes. 
Me  made  prima /acie  evidence;  but,  if  void 
on  their  face,  as  in  this  case,  they  are  not 
competent  for  any  purpose,  especially  where 
the  pleadings  are  as  stated.  The  deeds  were 
excluded,  and  were  nolonger  before  the  court 
for  any  purpose.  Aa  the  tax-deeds  were  ex- 
cluded, and  no  other  evidence  was  offered, 
there  was  nothing  either  in  the  evidence  or 
in  the  pleadings  on  which  to  base  the  declara- 
tion asked  for,  or  the  money  judgment  there- 
in prayed  for.  Smith  v.  Laumier,  84  Ma  672, 
and  Smith  t  Lauraeier,  12  Mo.  App.  547  It 
follows,  therefore,  from  these  views,  that  the 
court's  ruling  in  this  behalf  was  also  right 
and  proper,  and  its  judgment  herein  is  there- 
fore affirmed.    All  concur. 


Dttnoan  v.  Ablb. 
(Supreme  Court  of  Jfbmmri.  Dea  81, 18891) 
EjJ  aiTi  MaHT*-lwrf auorioH. 
In  ejectment,  where  the  plaintiff  <daimed 
ttUe  by  virtue  of  a  sheriff's  deed  under  a  sale  on  a 
judgment  against  defendant's  lessor,  the  defend- 
ant claimed  tbat  his  lessor  was  in  piossessloa  as 
agent  of  a  third  person  merely.  Held,  that  an  in- 
Btruothm  tbat  If  the  jury  believed  defendant's  les- 
sor vnw  in  possessioB  of  the  premisBS,  and  after- 
wards the  defendant  aoqntred  possession  thzough 
him,  and  was  In  possession  at  the  time  the  suit 
was  begun,  the  jury  sbonld  find  for  plaintiff,  is  er- 
roneoas,  and  is  not  eared  by  an  instruction  that  if 
the  jury  believe  defendant's  lessor  was  in  posses- 
sion  as  the  agent  of  suoh  third  person,  and  not  in 
possession  taunself,  their  verdiot  sboulJd  be  ter  de- 
fendant. 

Appeal  from  circuit  court,  Lincoln  county; 
E.  M.  HroHJEs,  Judge. 

This  is  an  action  of  ejectment  to  recorer 
four-fifths  of  a  tract  of  land.  Plaintiff  claims 
title  by  virtue  of  a  sheriff's  deed  under  a 
judgment  against  Henry«  A.  Forgey,  and  a 
sale  in  March,  1884.  His  other  evidence 
tended  to  show  tiiat  the  latter  lived  on  the 
land  in  1882-83;  rented  It  to  tenants  in  U84 
and  1885,  claiming  it.  as  his  own,  and  offer- 
ing to  sell  it;  and  that  he  made  a  deed  of 
trnst  for  it  in  1884  to  secure  a  debt.  De- 
fendant's evidence,  in  so  far  as  it  r^ted  to 
the  pktintliC's  ekim,  tended  to  prove  that  the 
possession  of  Henry  A.  Forgey  was  tnere^ 
aa  agent  for  Thoaaas  J.  Forgey,  hia  fattier, 
who  claimed  title  as  tenant  by  the  curtesy. 
At  the  trial  tb«  court  declared  the  law  aa  fol- 
lows for  plaintiff,  viz.:  "If  the  jury  believe 
from  the  evidence  Umt  Henry  A.  Forgey.  at 
the  date  of  the  sale  mentioned  in  thesherifTs 
deed,  read  in  evidence,  was  in  the  poaseaaion 
o<  the  premises  sned  fbc,  and  that  afterwards 
the  defendant  Able  acquired  possession  Ctuib 
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or  throngh  said  Henry  A.  Forg«7,  and  was 
in  the  possession  of  the  said  premises  at  the 
institution  of  the  suit  herein,  to-wit,  on  the 
12th  day  of  March,  1886,  then  the  jury  will 
find  for  the  plaintifiC  that  he  recover  tbo  land 
sued  for,  and  will  assess  the  value  of  the 
monthly  rents  and  profits  as  they  shall  find 
from  the  evidence  that  the  rents  and  profits 
are  reasonably  worth,  not  exceeding  the 
amount  claimed  in  the  petition. "  The  court 
also  gave  the  tollowiBg  Instruction  of  its 
oivn  motion,  viz.:  "It  ttie  jary  believe  from 
the  evidence  that  Henry  A.  Forgey  was  act- 
ing as  the  agent  of  Thomas  J.  Forgey  in  rent- 
ing the  lan&  to  Story  or  Able,  and  not  in  the 
possession  of  tlie  lands  himself,  than  tfaa  ver- 
dict will  be  for  the  defendant."  The  defend- 
ant had  requested  this  instruction  with  the 
words  "and  not  in  possession  of  the  lands 
faimaelf"  omitted.  The  finding  and  judgment 
were  for  plaintifC.  Defendant  appealed,  after 
saving  the  proper  exceptions. 

Marttn  A  Avery,  for  appf Uant.    SUver  A 
Brown  «nd  JB.  H.  Norton,  for  respondent. 

Baboij^t,  J.,  {tifttr  Mtating  the  faeU  a* 
above.)  In  the  action  of  ejeetfoent  it  is  es- 
sential to  plaintiff's  case  that  be  show  such  • 
r^ht  as  is  neceseary  to  a  recovery  under  onr 
law.  A  defendant  tn  poaaession  may  rest 
upon  that  alone  until  the  plaintiff  exhibits  a 
better  title.  Laying  aside  any  consideration 
of  the  effect  of  a  purchase  at  the  sheriff's  sale 
of  only  a  fractional  part  of  the  land  in  dis- 
pute, it  is  clmr  that,  in  any  view  of  the  case, 
plaintiff's  evidence  established  no  greater 
title  in  Henry  A.  Forgey  at  or  after  this  time 
of  tliat  sale  than  arises  ftom  mere  possession 
under  claim  of  ownetahip.  In  the  absence 
at  explanation,  possession  of  realty  is  evi- 
dence of  ownership:  and,  where  no  better 
title  than  possession  is  shown,  be  who  is 
prior  in  time  is  prior  in  right.  Henry  A. 
Forgey,  intlie  present  case,  could  not  deprive 
plaintiff  of  the  Ijeneflt  of  his  pordiase  by  any 
abandonment  of  ttis  possession  to  another 
attet  the  lien  of  the  judgment  had  attached. 
Bat  ii^  as  defendant  asserted  and  his  evidence 
tended  to  prove,  Henry  A.  Forgey  neither 
claimed  ownership  nor  possession  otherwise 
than  as  agent  for  Thomas  J.  Forgey  when  the 
judgment  was  obtained,  or  afterwards,  that 
fact  would  constitote  a  good  defense  to  plain- 
tiff's recovery  in  this  action.  The  possession 
of  the  agent  would  be  that  of  bis  principal. 
Nothing  would  pass  to  a  pureliaser  by  a  sale 
under  a  judgment  against  the  agent,  as 
against  the  rights  of  the  principal.  The  case 
in  the  trial  court  turned  on  the  nature  of 
H^irj  Forgey 's  possession,  whether  It  was 
in  hia  own  right,  as  claimant  of  ownership, 
or  as  agent  for  his  father,  Thomas  J.  Forgey. 
But  the  court,  in  its  instructions,  did  not  de- 
fine that  issue  of  fact  with  sutflcient  distinct- 
ness. It  appeared  to  intimate  that  mere  pos- 
session by  Henry  A.  Forgey  was  conclusive 
against  defendant.  The  instrnction  given 
for  pladntiff  is  susceptible  of  that  construc- 
tion.  The  instruction  by  the  court  of  its  o  w  n 


motion  did  not  correct  it.  The  latter  should 
at  least  have  been  given  as  requested  by  de- 
fendant, without  the  amendment  it  received 
from  the  court.  For  these  reasons  the  judg- 
ment is  reversed,  and  the  cause  remanded, 
all  concurring. 


HoLLiDAT  V,  Aehlb  et  cH. 

(Supreme  Court  of  MUimuii.    Deo.  31, 1880.) 

Laxdlobd  uxh  TwsLSiT — ^AssioNitaNT  ov  Tbbm— 
Exxouzioic. 

1.  Under  JEtev.  Bt.  Ho.  1889,  |  6868,  pn>vidln« 
that  DO  tenant  for  a  term  not  exceeding  two  years 
shall  assignor  transfer  his  term  or  Interest,  or  any 
part  tharaof ,  to  another  without  the  written  con- 
sent of  tbe  landlord,  snoh  Interest  osanot  be  passed 
by  sale  under  legal  proceeB. 

2.  When  a  tenant  holds  under  a  tenancy  from 
month  to  month,  as  provided  in  Rev.  St.  Mo.  1839, 
i  WH,  relating  to  sneh  tenanegr,  tb*  landlord  may 
ioaist  upoa  holding  the  tenant  to  tiw  tenas  of  Ms 
tenaw^. 

Blxox,  J.,  dissents. 

Appeal  from  dronit  coort.  Cooper  county; 
B.  L.  Edwabds,  Judge. 

Tills  is  an  action  of  ejectaunt,  originally 
against  defendant  Aeble  only,  to  recover  pos- 
sessloa  of  a  lot  and  building  in  the  city  of 
BoonviUe.  The  petition  is  in  the  usual  form. 
The  answer  of  Ashle  denied  the  allegations 
of  the  petition.  Afterwards  the  court  per- 
mitted Santer,  on  his  motion,  to  be  made  a 
party  defendant.  He  answered,  denying  the 
allegations  ot  the  petition  and  aflrmatively 
staling  that  he  was  the  owner  of  the  proper- 
ty. The  ease  was  tried  before  the  court 
without  a  jnry.  It  Appeared  that  the  plain- 
tiff was  the  purchaser  at  alteriff's  sale  under 
a  judgment  against  d^Bendaat  Aeble  of  all 
his  right,  title,  and  interest  in  the  lot  sued 
for.  The  plaintiff  introduced  the  sheriff's 
deed,  conveying  all  the  inbrrest  of  Aeble  in 
the  lot,  and  then  proved  that  the  latter  had 
heen  in  possession  for  two  or  three  years  be- 
fore the  trial,  and  ever  since  the  house  was 
built:  that  he  was  in  possession  at  the  time 
oftbeaheriff's  levy  and  sale,  and  continued 
in  the  poesessioa  to  the  day  of  trial.  The 
plaintiff  ttien  proved  rents  and  profits,  and 
rested.  Defendants  asked  the  court  to  sus- 
tain a  demurrer  to  the  evidence,  which  it  de- 
clined to  do.  It  was  admitted  tor  Uie  pur- 
poses of  the  trial  that  at  the  time  of  the 
slierifl's  sale  the  title  to  the  property  was  in 
the  defendant  Sauter.  Defendants  then  of- 
fered evidence  tending  to  show  that  Aehle, 
the  defendant  in  the  execution,  was  a  tenant 
of  Saater's,  occupying  the  lot  and  the  build- 
ing thereon  by  a  verbal  letting,  and  that  ha 
had  been  such  for  two  or  three  years,  in- 
cluding the  time  when  the  execution  sale 
took  place.  At  the  instance  of  plaintiff,  the 
court  declared  the  law  as  follows,  viz.:  "If 
the  oourt,  sitting  as  a  jury,  shall  find  from 
the  evidence  that  the  defendant  Charles  F. 
Aehle  was  in  possession  of  the  property  de- 
scribed in  the  petition  at  the  time  of  the 
slieriff's  sale,  and  at  the  institution  of  this 
suit,  and  still  remains  in  possession  thereof, 
then   the   sheriff's  deed   read    in  evidence 
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passed  all  of  tbe  right,  title,  and  interest  of 
defendant  Aehle  to  plaintiff,  Anna  Hollidaj, 
and  the  couii;  must  Bnd  the  issues  for  the 
plaintiff,  although  the  court  may  believe  that 
said  Aehle  is  in  possession  as  the  tenant  of  his 
co-defendant,  Sauter."  There  was  a  Qnding 
for  plaintiff.  After  the  necessary  measures 
for  a  review,  defendants  appealed. 

B.  R.  Hayden,  for  appellant.  Draffen  <ft 
WUHama,  for  respondent. 

Babolat,  J.,  {after  ttattng  the  faete  <u 
above.)  The  case  requires  us  to  determine 
the  effect  of  a  purchase  at  execution  sale  of 
the  tenant's  interest  under  a  statutory  ten- 
ancy from  month  to  month,  (Rev.  St.  1889, 
§  6371,)  when  the  landlord  resists  such  trans- 
fer to  tbe  purchaser.  That  an  interest  in 
land  created  by  mere  possession  may,  gen- 
erally speaking,  form  the  subject  of  a  recov- 
ery in  ejectment,  will  be  assumed.  But,  In 
applying  that  rule  to  a  case  like  this,  regard 
must  be  had  to  the  terms  of  positive  law 
regulating  assignments  of  such  an  interest  in 
possession  as  is  here  involved.  By  our  stat- 
ute it  is  declared  that  "  no  tenant  for  a  term 
not  exceeding  two  years,  or  at  will,  or  by 
sufferance,  shall  assign  or  transfer  his  term 
or  interest,  or  any  part  thereof,  to  another, 
without  the  written  assent  of  the  landlord, 
or  person  holding  under  bim. "  Section  6368, 
.Rev.  St.  1889.  In  this  case  the  interest  in 
dispute  is  a  tenancy  from  month  to  month, 
and  therefore  included  within  the  statute  as 
a  tenancy  "for  a  term  not  exceeding  two 
years."  To  sanction  a  transfer  by  means  of 
legal  process  of  tbe  tenant's  interest  in  such 
an  estate  without  assent  of  the  landlord 
would  be  to  afford  an  easy  mode  of  evading 
the  plain  meaning  of  the  law. 

Had  tbe  landlord  assented  to  the  transfer, 
tbe  case  would  be  different.  But  be  has  not 
done  so.  He  may,  therefore,  lawfully  insist 
on  holding  tbe  original  tenant  to  the  terms 
of  tbe  existing  tenancy  as  defined  by  the 
statute  governing  it.  Rev.  St.  1889,  §  6871. 
An  execution  purchaser  from  tbe  tenant  can- 
not deprive  him  of  this  right.  The  instruc- 
tion given  by  the  court  at  plaintiff's  instance 
is  not  in  accord  with  these  views.  It  is 
therefore  necessary  to  reverse  the  Judgment 
and  remand  the  cause,  which  is  accordingly 
done. 

Braob,  J.,  concurs.     Bat,  0.  J.,  and 

Shgrwood,  J.,  concur  in  reversing  the  judg- 
ment and  remanding  tbe  cause.  Black,  J., 
dissents. 


Wkib  et  tuo.  V.  Mablet. 

(Supreme  Court  of  Missouri.    Jan.  97, 1890.) 

Habeas   Cokpus — ^Rss   Adjudioata — Custodt   o* 
Chudbbn. 

1.  Tbe  doctrine  of  res  adjudicata,  in  the  ab- 
sence of  a  new  state  of  facts,  applies  to  a  discharge 
on  habeas  corpus,  even  when  used  to  obtain  cus- 
tody of  children. 

2.  Where  the  good  of  tbe  child  will  apparently 
be  as  well  promoted  in  one  family  as  the  other,  it 
will  not  be  taken  from  its  father,  and  placed  with 


Its  grandparents,  with  whom  It  has  lived  since  the 
death  of  its  mother,  on  the  ground  that  the  father 
had  by  parol  given  It  to  them. 
Sbsrwoos,  J.,  dissenting. 

On  writ  of  Jiabeas  corpus. 

Boyd  dt  Ddaney,  for  petitioners.  7.  JET. 
Morrison  and  €foode  cfi  Cravens,  for  re- 
spondent. 

Brace,  J.  The  issues  in  this  case  arise 
upon  tbe  return  of  the  respondent  to  a  writ 
of  habeas  oorptu  issued  by  Sherwood,  J.,  on 
tbe  9th  day  of  September,  1889,  returnable 
to  the  supreme  court  at  the  October  term 
thereof,  by  which  the  petitioners,  who  are 
husband  and  wife,  and  tbe  maternal  grand- 
parents of  Louise  Marley,  an  infant  aged  six 
years  on  tbe  6tb  day  of  May  last  past,  se^ 
to  recover  the  custody  of  said  infant  from  the 
respondent,  who  is  the  father  of  said  infant, 
and  who  on  the  same  day,  before  W.  D. 
Hubbard,  judge  of  the  circuit  court  within 
and  for  Greene  county,  on  writ  of  habeas 
corpus,  had  theretofore  recovered  the  said  in- 
fant from  the  custody  of  the  petitioners. 
The  parties  to  this  suit  and  to  that  liefore 
Judge  HuBBABD  are  the  same.  The  state  of 
facts  on  tbe  same  day  and  almost  within  the 
same  hour  within  which  that  adjudication 
was  had  and  this  writ  was  issued  are  tbe 
same.  The  facts  stated  in  the  return  of  the 
petitioners  to  tbe  writ  of  Judge  Hubbabd 
and  those  stated  by  them  in  tbe  petition 
herein  are  substantially  the  same,  and  tbe 
question  whether  the  discharge  of  a  party  in 
custody  by  writ  of  habeas  corpus,  by  a  court 
or  officer  of  competent  jurisdiction,  is  final 
and  conclusive  as  to  the  legality  of  such  cus- 
tody upon  tbe  then  existing  state  of  facts,  is 
presented  by  the  facts  in  thecase,  and  wears 
requested  to  express  an  opinion  thereon, 
though  not  formally  pleaded  as  an  estoppel. 

Treating  this  case  for  the  present  as  a  nor- 
mal one,  in  which  a  party  charged  to  ha  Ille- 
gally restrained  of  his  liberty,  and  for  whose 
relief  a  writ  of  habeas  corpus  is  the  appro- 
priate remedy,  and  who  has  by  such  writ 
been  discharged  from  that  restraint  by  a  tri- 
bunal competent  to  so  discharge  him,  is  such 
discharge  final  and  conclusive?  That  the 
doctrine  of  res  adjudicata  is  not  applicable 
to  the  case  of  a  refusal  to  discharge,  and  that 
the  prisoner  is  entitled  to  the  opinion  of  all 
the  courts  or  officers  authorized  in  a  given 
cause  to  issue  the  writ  as  to  the  legality  of 
his  imprisonment,  is  conceded  and  is  not  lim- 
ited in  this  state  by  statutory  enactment,  ex- 
cept in  the  one  particular  that  the  applicant 
for  the  writ  in  bis  petition  must  state  "tliat 
no  application  has  been  made  or  refused  by 
any  court  or  officer  superior  to  the  one  to 
whom  the  petition  is  presented."  Subject  to 
this  limitation,  one  restrained  of  his  liberty 
may  in  succession  apply  to  every  court  or 
officer  authorized  to  issue  the  writ,  notwith- 
standing another  court  or  officer  having  ju- 
risdiction may  have  refused  to  issue  it  or  to 
discharge  him  from  such  restraint,  "and from 
such  refusal  no  appeals  will  lie, "  as  was  held 
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in  Howe  ▼.  State,  9  Mo.  690,  the  reason  as- 
signed in  that  case  being  that  "the  refusal 
to  grant  a  discharge  is  not  a  final  judgment 
from  which  an  appeal  will  lie  to  this  court;" 
and  in  Ferguson  y.  Fergason,  86  Mo.  197, 
where  an  order  had  been  made  bj  the  circuit 
court  discharging  one  child  from  and  remand* 
ing  two  other  (^ildren  into  the  custody  of 
the  father,  on  a  writ  Issued  upon  the  petition 
of  the  mother,  appealed  from  to  this  court,  it 
was  ruled  that,  "so  far  as  the  decision  dia* 
charged  or  remanded  the  persons  restrained, 
this  court  has  no  appellate  jurisdiction  to  in- 
terfere with  it,  and  no  appeal  lies  to  this 
court  in  such  case,"  (citing  Howe  y.  State, 
supra.)     "In  this  respect  the  decision  is  not 
of  the  nature  of  a  final  judgment.    It  con- 
<»ms  only  the  present  actual  condition  of 
things,  and  the  order  of  the  court  is  at  once 
executed   and   accomplished  beyond  recall, 
and,  in  reference  to  any  new  state  of  facts 
existing  afterwards,  the  parties  baye   the 
same  remedies  as  before,  whether  by  writ  of 
habeas  corpus  or  other  proceeding,  in  any 
court    of    competent   jurisdiction."    From 
these  cases  may  be  deduced  the  doctrine  that 
the  principle  of  res  adjudicata  doee  not  apply 
in  cases  of  habeas  oorpus  to  judgment  re- 
manding the  prisoner,  or  to  judgments  dis- 
charging the  prisoner,  where  a  new  state  of 
facts  warranting  his  restraint  is  shown  to 
exist  different  from  that  which  existed  at  the 
time  the  first  judgment  was  rendered.    That 
it  does  apply  to  a  judgment  discharging  the 
prisoner,  where  no  such  new  state  of  facts  is 
shown,  may  as  readily  be  deduced  from  the 
case  of  Ex  parte  Jilz,  64  Mo.  205.  Thedistino- 
tion  thus  made  between  judgments  remand- 
ing and  those  discharging  the  prisoner  grows 
out  of  the  nature  of  the  writ,  whose  raistm 
(fetre  is  the  protection  of  personal  liberty. 
It  loses   none  of   its  characteristics  when 
used  for  the  purpose  of  obtaining  tlie  custody 
of  children,  and  the  same  analo^es  ought  to 
obtain  in  such  cases  as  when  used  simply  for 
the  purpose  of  discharging  a  prisoner  from 
illegal  restraint.    If  this  be  so,  then   the 
judgment  of  a  court  or  officer  of  competent 
jurisdiction,  discharging  the  infant  in  this 
case  from  the  custody  of  the  petitioners  on 
the  9th  day  of  September,  1889,  on  writ  of 
habeas  corpus,  ought  to  be  a  complete  answer 
to  their  petition  presented  on  the  same  day  to 
another  court  or  officer  of  like  jurisdiction, 
for  a  like  writ,  to  recover  that  custody  from 
the  same  person  to  whom  it  was  awarded, 
setting  out  the  same  grounds  for  such  recov- 
ery in  their  petition  as  was  set  up  in  their 
return  to  the  former  writ;  and  this  conclu- 
sion   would  not  be  inconsistent    with  the 
actual  rulings  In  the  cases  cited  from  this 
state  or  the  nature  of  the  writ,  and  would  be 
sustained  by  authority  elsewhere,  (Mereien  v. 
People,  25  Wend.  64;  People  v.  Mereien,  8 
Hill,  899;  People  v.  Brady,  66  N.  Y.  182; 
Com.  V.  McBrlde,  2  Brewst.  545;  In  re  Da 
Costa,  IPark.  Grim.  K.  129;  Brooke  v.  Logan, 
112   Ind.  188.  18  N.  £.  Rep.  669;  Spalding 
V,  People,  7  Hill,  801;  People  t.  Bartnett,  5 


Park.  Grim.  B.  113;  McGonologue's  Case, 
107  Mass.  154;  Freenv  Judgm.  (3d  Ed.)  §  824; 
Church,  Hab.  Corp.  §§  386,  387.)  and  might 
be  placed  upon  the  ground  thus  stated  in 
Freeman,  supra:  "The  principles  of  public 
policy  requiring  the  application  of  the  doc- 
trines of  estoppel  to  judicial  proceedings,  in 
order  to  secure  the  repose  of  society,  are  as 
imperatively  demanded  in  the  cases  of  private 
individuals  contesting  private  rights  under 
the  form  of  proceedings  in  habeas  corpus  as 
if  the  litigation  were  conducted  in  any  other 
form;  otherwise,  as  is  well  stated  in  the  opin- 
ion of  Senator  Paige,  [Mereien  v.  People,  25 
Wend,  supra,]  •  such  unhappy  controversies 
as  these  may  endure  until  the  entire  impover- 
ishment or  the  death  of  the  parties  renders 
their  further  continuance  impracticable.  If 
a  final  adjudication  upon  a  habeas  corpus  is 
not  to  be  deemed  res  adjudicata,  the  conse- 
quences will  be  lamentable.  This  favored 
writ  will  become  an  engine  of  oppression,  in- 
stead of  a  writ  of  liberty.'  "  The  serious  ob- 
jection to  the  conclusiveness  of  a  judgment 
on  habeas  corpus  in  such  causes  would  be 
removed  by  a  provision  for  review  by  appeal 
or  writ  of  error.  It  would  seem  that  such 
provision  has  been  made  by  statute  in  some 
of  the  states.  (Church,  Hab.  Corp.  §  388;)  but 
Mr.  Church  is  mistaken  in  the  statomentthat 
decisions  in  such  cases  may  be  reviewed  by 
statutory  authority  in  Missouri  by  appeal, 
and  Ferguson  v.  Ferguson,  supra,  cited  by 
him.  is  not  authority  for  such  statement. 

This  much  has  been  said  in  reference  to 
the  oonoluBiveness  of  the  discharge  of  the  in- 
fant from  the  custody  of  the  petitioners  on 
the  first  writ,  in  deference  to  the  wish  of  the 
parties  to  have  the  views  of  the  court  upon 
that  subject  expressed;  but  as  both  parties 
seem  desirous  of  having  the  status  of  this 
infant  definitely  settled  as  far  as  may  be  by 
this  court  on  the  merits  of  the  case,  and  with 
this  view  have  taken  testimony  bringing  the 
status  of  the  relations  of  the  parties  inter 
sese  and  towards  the  child  before  this  court 
up  to  the  time  of  its  submission,  and  as  this 
remedy  from  its  na.ure  must  be  ambulatory, 
to  the  extent  that  a  judgment  in  any  case 
can  be  conclusive  only  when  the  same  state 
of  facts  is  shown  to  exist,  we  pass  to  the 
consideration  of  the  case  on  its  merits. 

The  mother  of  the  infant  Louise  (.Tnlia 
Marley)  died  in  the  city  of  Oswego,  Kan., 
on  Monday,  the  10th  of  June,  1883,  when  the 
child  was  five  weeks  old.  The  petitioners 
and  respondent  were  both  living  in  that  city 
at  the  time,  and  the  kindest  and  most  affec- 
tionate relations  existed  between  both  par- 
ties and  their  families.  She  died  at  the  home 
of  the  respondent's  father,  with  whom  the 
respondent  and  his  wife  were  living  at  the 
time,  and  where  the  petitioners  were  also  in 
attendance  upon  her.  The  petitioner,  Mrs. 
Weir,  testifies  that  three  days  before  she 
died  she  told  her  that  she  wanted  to  have  a 
talk  with  her  husband,  and  that  she  said  she 
wanted  to  tell  him,  among  other  things,  that 
she  wan  ted  Mrs.  Weir  to  raise  the  l)aby.  That 
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Just  before  she  died,  when  the  parties  were 
bj  her  bedside,  she  (Mrs.  Weir)  having  kissed 
berdaugbter,''herdaughter8aid, '  This  means 
flomething;'  when  Mrs.  Weir  said  to  respond- 
ent, '  Yes;  she  Wants  me  to  ask  you  if  £  may 
raise  the  baby?  You  will,  won't  you?'  He 
(tesitated  a  moment,  and  said,  'Yes.'  My 
daughter  then  motioned  fora  kiss,  and,  when 
be  bent  over  ber  to  kiss  her,  she  said,  *  It  is 
caa'8  baby.'  He  said,  'Yes;  ma's  baby.' 
That  was  all  that  was  said  that  related  to 
the  baby."  The  testimony  of  Dr.  Weir  and 
bis  daughter  Miss  £Uen,  as  to  what  occurred 
At  the  bedside  just  before  the  death  of  Mrs. 
Marley,  is  to  the  same  effect.  Mr.  and  Mrs. 
Hobart  testified  that,  on  the  Thursday  after 
the  death  of  Mrs.  MarJey.  Mr.  Hobart  asked 
Mrs.  Weir,  in  the  presence  of  Mr.  Marley, 
"Is  this  Julia's  baby?"  and  Mrs.  Weir  re- 
l>Ued:  "No;  it  is  oars.  Julia  gave  her  to 
us  to  raise,  and  Mr.  Marley  consented;"  and 
Mr.  Marley  made  no  reply.  On  the  other 
side  the  respondent  denied  that  any  such  coo- 
vei-Bations  took  place:  testified  that  Mrs.  Weir 
appealed  to  her  daughter  to  give  ber  the  child 
on  the  night  of  ber  death,  but  that  her  daugh- 
ter made  no  response,  nor  did  ha.  The  tes- 
timony of  the  other  witnesses  who  were  in 
attendance  upon  her  that  night  tended  to 
flupport  the  testimony  of  the  respondent,  and 
the  respondent  introduced  other  evideuoe 
tending  to  prove  tbat,  in  reeponse  to  a  re- 
quest of  Mn.  Weir,  subeequently  made  to 
iiimj  to  give  her  the  child,  he  gave  a  denial, 
and  here  ends  the  only  materiiy  conflict  in 
the  testimony.  The  child  was  taken  to  the 
home  of  the  petitioners,  was  tenderly  eared 
for,  and  nursed  by  its  grandparents  through 
tbe  ills  incident  to  childhood,  with  the  con- 
sent of  the  father,  and  remained  with  them 
almost  continuouejy  until  &bo\it  tbe  27tb  of 
April,  1889.  In  the  mean  time  the  petition- 
en  bad  removed  from  Oswego  to  Springfield, 
Mo.,  and  the  respondent  had  married  again. 
At  the  date  last  aforesaid  Louise  was  taken 
to  her  father's  liome  at  Oswego;  remained  a 
time;  returned  to  Springdeld;  remained  a 
ehort  time  at  the  home  of  her  grandparents; 
returned  again  to  Oswego;  remained  with  ber 
father  at  his  home  until  about  the  4th  of 
September,  when  she  returned  with  him  to 
the  home  of  her  grandparents.  On  the  22d 
of  August,  just  tofore  the  last  return,  the 
respondent  bad  written  to  Dr.  Weir  signify- 
ing his  desire  that  Louise  should  make  her 
future  home  with  him  at  Oswego,  and  dur- 
ing this  last  visit  this  controversy  about  the 
future  home  and  custody  of  Louise  grew  up, 
4ind  culminated  in  these  proceedings  by  Ao* 
ieaa  corput. 

The  petitioner,  Dr.  Weir,  is  a  physician 
aged  about  50  years,  in  comfortable  circum- 
stances, with  a  large  and  increasing  prac- 
tice, H  pleasant  home,  a  refined  and  cultured 
family,  consisting  of  his  wife,  aged  about  45 
years,  twodaugbters,  aged,  respectively,  about 
23  and  20  years,  and  two  sons,  about  19  and 
15  years,  and  the  aged  mother  of  Mrs.  Weir, 
of  about  80  years.    The  respondent  is  a  bank- 


er, aged  about  96  years,  In  comfortable  cir- 
cumstances, of  exemplary  character  and  hab- 
its, and  bright  prospects;  has  a  pleasant 
home,  his  family  consisting  of  his  father,  a 
retired  banker,  aged  about  60  years,  and  his 
wife,  aged  about  26  years,  to  whom  be  has 
been  married  about  2^  years,  and  by  whom 
he  has  no  child.  His  wife  is  a  refined,  cult- 
ured, and  affectionate  lady.  The  parties  and 
their  families,  before  this  controversy,  enter- 
tained for  each  other  tiie  kindest  feelings, 
and  have  each  at  all  times  treated  each  otb* 
ex  with  the  greatest  cordiality  and  respect, 
and  since  with  such  consideration  as  spealu 
volumes  in  their  favor.  Tbe  gUmpae  wtiidi 
the  evidence  gives  us  into  tbeae  two  erst- 
while, and  now,  save  for  this  unfortunate 
controversy,  happy  homes,  leaves  no  doubt 
in  oar  tainda  thai  Louise  would  find  a  cod* 
genial  and  happy  home  in  either;  to  the  mem- 
bers of  each  of  which  she  seems  warmly  st- 
taehed,  and  by  whom  it  is  as  warmly  ledp* 
iDcsted. 

In  all  civilized  countries  in  which  the  fam- 
ily is  regarded  as  the  unit  of  social  organiza- 
tion, its  minor  members  must  and  ought  to 
be  subject  to  tbe  custody  and  control  of  those 
who  are  immediately  responsible  tea  their 
being;  for  tbe  reason  that  by  nature  there 
has  been  implanted  in  the  human  heart  those 
seeds  of  parental  and  filial  affection  Uut  will 
assure  to  the  infant  cue  and  protection  in 
the  years  of  ita  belfdessneBs,  to  be  retairned 
to  the  parents  again  when  they  in  their  turn 
may  need  protection  in  their  years  of  help- 
lessness, and  of  their  child's  strength  and 
maturity.  The  law  at  the  birth  of  an  infaiit 
imposes  upon  the  parent  tbe  duty  of  such 
oare  and  protection,  to  tbe  performance  of 
which  tbe  instincts  of  nature  so  readily 
prompt,  and  clothes  him  with  ttie  right  «^ 
custody  that  he  may  perform  it  effectually, 
upon  the  presumption  that  such  custody,  be- 
ing in  harmony  with  nature,  is  beat  for  tlie 
interest,  not  only  of  the  parent  and  child,  but 
also  of  society.  Conceding,  however,  that 
tbe  primary  object  is  the  interest  of  Uie  cliild, 
the  presumption  of  the  law  is  that  its  inter- 
est is  to  be  in  the  custody  of  ita  parent.  The 
law  has  made  provisioa  in  two  instanoes, 
whereby  this  presumption  may  be  oyetoomo, 
in  tbe  statutes  providing  for  the  adoption 
and  apprenticing  of  children,  when,  for  their 
interest,  this  right  of  custody  ia  permitted  to 
be  transferred  to  mother.  In  regard  to  all 
other  contracts  by  parents  for  tbe  custody  of 
tlieir  children,  this  presumption  must  obtain; 
and  while  the  parent  m^y,  by  his  inability 
or  failure  to  discharge  properly  hto  doty  to- 
wards his  child,  forfeit  bis  right  to  its  custo- 
dy because  the  interest  of  the  child  demasda 
it,  yet,  upon  the  trial  of  an  issue  invdving 
such  a  forfeiture,  he  is  entitled  to  tbe  benefit 
of  such  presumption,  and,  unless  the  inlereat 
of  the  child  does  demand  it,  such  forfeiture 
cannot  take  place.  He  cannot  deprive  him- 
self of  this  right  of  custody,  which  is  the  con- 
comitant of  a  personal  trust  imposed  opoa 
liim  by  tbe  law  of  nature  aa  well  as  by  (nsi- 


Digitized  by 


Google 


Mo.) 


STATE  V.  BUBNS. 


801 


tire  law,  and  essential  to  the  discharge  of  the 
duties  of  that  trust,  by  contract  per  se;  oth- 
erwise he  might  deprive  his  child  and  socie- 
ty of  the  benefits  which  the  law  contemplates 
will  inure  to  each  by  the  personal  discharge 
of  his  parental  duties.    An  analysis  of  the 
many  cases  to  Which  we  have  been  cited  by 
counsel  serves  only  to  conflrm,  in  our  judg- 
ment, the  correctness  of  the  ruling  of  this 
court  in  the  Case  of  Berenice  Scarritt,  76  Mo. 
565,  that  a  father  cannot,  by  contract  other 
than  such  as  are  provided  for  by  statute,  con- 
fer upon  another  irrevocably  and  absolutely, 
as  against  himself,  a  right  to  the  custody  of 
his  minor  child;  that,  notwithstanding  any 
such  contract,  upon  habeas  cot-pus  for  the 
custody  of  such  child,  the  custody  will  be 
awarded  to  the  father  unless  the  welfare  of 
the  child  demands  that  it  should  remain  in, 
or  be  restored  to,  the  custody  of  the  person 
with  whom  it  was  placed  by  the  father  under 
such  contract,  or  that  some  other  disposition 
be  made  of  it.    Such  a  contract  is  not  to  be 
entirely  ignored.     It  is  to  l)e  considered,  not 
for  the  purpose  of  fixing  the  rights  of  the 
parties,  but  for  the  purpose  of  shedding  light 
upon  their  actual  relations  and  feelings  to- 
ward the  infant,  and  assisting  the  exercise  of 
a  wise  discrption  by  the  court  as  to  what  dis- 
position should  °be  made  of  it  for  the  promo- 
tion of  its  own  welfare.    What  is  for  the  best 
interest  of  the  infant?  is  the  question  upon 
which  all  the  cases  turn,  at  last,  whatever 
may  be  said  in  the  opinion  about  contracts; 
and  the  answer  returned  is  that  the  custody 
of  the  child  Is  by  law  with  the  father,  unless 
It  appears  by  satisfactory  evidence  that  the 
best  interest  of  the  child  demands  that  be 
should  be  deprived  of  that  custody,  and  upon 
him  who  so  avers  devolves  the  burden  of 
proof, — the    presumptions    are   against    it. 
State  v.  Libbey,  44  N.  H.  321;  Chapsky  v. 
Wood,  26  Kan.  650;  U.  S.  v.  Green,  3  Mason, 
482;  Hurd.  Hab.  Corp.  537;  Jones  v.  Dar- 
nall,  103  Ind.  569,  2  N.  £.  Rep.  229;  Brooke 
▼.  Logan,  112  Ind.  183,  13  N.  £.  Uep.  669; 
State  y.  Banks,  25  Ind.  495;  Armstrong  v. 
Stone,  9  Grat.  102;  Johnson  v.  Terry,  34 
Conn.  259;  State  v.  Faine,  4  Humph.  523; 
Bust  V.  Vanvncter,  9  West  Ya.  600;  State  v. 
llicbardson,  40   X.  H.  272;  State  v.  Bald- 
win, 5  N.  J.  £q.  454.    And  no  well-consid- 
ered case  will  be  found  where  the  custody  of 
a  minor  child  whs  by  habeas  corpus  taken 
from  the  father  and  given  to  anotlier  upon 
the  sole  ground  that  the  legal  right  of  the  fa- 
ther had  passed  to  and  vested  in  such  other 
person  by  parol  contract,  and  yet  upon  this 
ground  alone,  in  the  light  of  all  the  evidence, 
we  are  asked  to  take  this  child  from  its  fa- 
ther, and  give  it  to  the  petitioners;  for  It  is 
impossible  to  see  from  the  evidence  that  the 
interests  of  the  child  will  be  better  promoted 
by  awarding  its  custody  to  the  grandparents 
than  it  would  be  if  such  custody  was  award- 
ed to  the  father.    In  such  case  the  presump- 
tion of  the  law  must  obtain  that  it  is  to  the 
interest  of  the  child  to  be  in  the  custody  of 
iis   father.    The   said    Louise  Marley  will 
v.l2s.w.no.2&— 51 


therefore  be  remanded  to  the  custody  of  the 
respondent.  All  concur,  except  ^H£BWorn>, 
J.,  who  dissents;  Barolat,  J.,  in  the  result. 


Stats  o.  BtTBNS. 
(Supreme  Corwrt  of  MUsourL    Jan.  87, 1890.) 

Cbiminai.  Law — Appeal — Homioisb — Indictkest 
— punishmbni. 
1.  Judgment  In  aoriminalcase  will  be  reversed 


for 
no 


'  BQbstantial  error  apparent  on  the  record,  though 
motion  in  arrest  or  for  new  trial  was  made. 
2.  An  indictment  charging  that  defendant  with 
a  certain  knife  did  stab,  etc., In  and  upon  tbe  left 
side  of  the  body  of  deceased  one  mortal  wound, 
omitting  before  "one  mortal  wound"  the  expres- 
sion "gmng  him  then  and  there,  "eta,  is  sofflcient 
after  verdicL 

8.  Rev.  St.  Mo.  S  6588,  reducing  by  one-fourth 
the  period  of  imprisonment  of  orderly  and  peacea- 
ble convicta,  does  not  prevent  a  jury  from  award- 
log  imprisonment  for  Ufe  for  murder. 

Appeal  from  circuit  court,  Camden  county; 
W.  I.  Wallace,  Judge. 

Nixon  &  King,  for  appellant.  Atty.  Ben. 
Wood,  for  tbe  State. 

Bbacb,  J.  At  the  August  term,  1887,  of 
the  circuit  court  of  Camden  county  the  de- 
fendant was  tried  and  convicted  of  murder 
in  the  second  degree,  and  his  punishment 
assessed  at  imprisonment  in  the  penitentiary* 
for  life.  There  is  in  the  record  neither  a  mo- 
tion in  arrest  or  for  new  trial,  consequently 
there  Is  nothing  before  us  for  review  except 
the  record  proper,  for  error  in  which  affecting 
the  merits  a  judgment  will  be  reversed  in  a 
criminal  case,  although  no  such  motions  were 
made  in  the  trial  court.  State  v.  Marshall, 
36  Mo.  400.  The  indictment  charges  "that 
David  Bums,  on  the  12th  day  of  June,  A.  D. 
1886,  at  tbe  county  of  Camden,  in  and  upon 
one  Frank  Fhelan,  then  and  there  l>eing,  fe- 
loniously, willfully,  deliberately,  premeditat- 
edly,  and  of  his  malice  aforethouglit,  did 
make  and  assault,  and  with  a  certain  knife, 
which  he,  the  said  David  A.  Burns,  in  his 
right  hand  then  and  there  had  and  held,  him, 
the  said  Frank  Phelan,  feloniously,  willfully, 
deliberately,  premeditatedly,  and  of  his  mal- 
ice aforethought,  did  strike,  stab,  and  thrust 
in  and  upon  the  left  side  of  the  body  of  him, 
the  said  Frank  Phelan,  one  mortal  wound,  of 
the  length  of  one  inch,  of  the  breadth  of  half 
an  inch,  and  of  the  depth  of  three  inches,  of 
which  said  mortal  wound  tbe  said  Frank 
Fhelan,  from  the  12th  of  June,  in  the  year 
aforesaid,  at  Osage  Iron- Works,  in  the  county 
aforesaid,  did  languish,  and  languishing  did 
live,  on  which  said  15th  day  of  June,  iu  the 
year  aforesaid,  the  said  Frank  Phelan,  at 
Osage  Iron- Works,  in  tbe  county  aforesaid, 
of  the  mortal  wound  aforesaid,  died,  and  so 
the  grand  jury  aforesaid,"  etc.  The  conclu- 
sion is  in  the  usual  form. 

1.  If  the  pleader  in  this  indictment  had  in- 
serted next  before  the  words  "one  mortal 
wound"  the  words  "giving  to  the  said  Frank 
Fhelan  then  &nd  there,  with  the  knife  afore- 
said, in  and  upon  the  left  side  of  the  body  of 
him,  the  said  Frank  Fhelan,"  the  indictment 
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would  have  been  In  the  ubuhI  and  approved 
form  of  indictment  for  murder  by  stabbing. 
Kelley,  Grim.  Law  ft  Pr.  §  445;  1  Whart. 
Free.  Ind.  155. 

It  is  contended  that  the  indictment  fails  to 
charge  that  the  defendant  produced  the  death 
of  Frank  Phelan.  If  so,  it  is  because  of  the 
omission  of  this  participial  expression,  whose 
office  it  ia  in  allegation  to  connect  the  act  of 
the  defendant  with  the  death  of  the  deceased 
as  its  cause.  But  if  thatolBce  is  as  well  per- 
formed, to  the  ordinary  nnderstanding,  bj 
the  direct  and  positive  averments  of  the  in- 
-dictment,  its  omission  can  have  worked  no 
prejudice  to  the  defendant  on  the  merits.  In 
order  to  determine  whether  this  has  been  ac- 
complished in  this  instance,  let  the  expres- 
sion in  the  usual  form  and  the  averments  of 
the  petition  be  shorn  of  their  qualifying 
terms,  for  the  sake  of  clearness,  and  plnced 
beside  each  other,  using  for  illustration  either 
one  of  the  verbs  "strike."  "stab,"  or  "throsfc" 
Take  "stab,"  for  instance,  as  the  most  com- 
prehensive and  characteristic.  In  the  usual 
form  we  would  have  the  expression  thus: 
"That  the  said  David  Burns  with  a  certain 
knife  him,  the  said  Frank  Phelan,  did  stab 
in  and  upon  the  left  side  of  the  body,  giving 
to  the  said  Frank  Phelan,  then  and  there, 
with  the  knife  aforesaid,  in  and  upon  the 
left  side  of  the  body  of  him,  the  said  Frank 
Phelan,  one  mortal  wound;"  and  in  the  indict- 
ment thus:  "That  the  said  David  Burns  with 
a  certain  knife  him,  the  said  Frank  Phelan, 
did  stab  in  and  upon  the  body  of  him,  the  said 
Frank  Phelan,  one  mortal  wound;"  or,  omit- 
ting unnecessary  repetitions,  and  reducing  the 
expressions  to  their  last  form,  in  the  first  we 
have:  "The  said  Burns  with  a  certain  knife 
did  stab  the  said  Phelan  in  and  upon  the  left 
side  of  his  body,  giving  him  then  and  there 
one  mortal  wound;"  and  in  theseoond,  "The 
said  Burns  with  a  certain  knife  did  stab,  in 
and  upon  the  left  side  of  the  body  of  him, 
the  said  Phelan,  one  mortal  wound. "  The  dif- 
ference between  the  twoexpressions  is  simply 
that  in  the  first  it  is  said  the  defendant  stabbed 
the  deceased,  giving  him  a  mortal  wound,  and 
in  the  second  that  the  defendant  stabbed  a 
mortal  wound  in  and  upon  the  deceased.  The 
sense  is  the  same  in  each,  and  however  much 
it  may  be  regretted  that  a  pleader  in  an  in- 
dictment for  so  grave  a  crime  as  murder 
should  hazard  a  departure  from  the  usual 
and  approved  form  in  an  essential  charge, 
and  however  unusual  and  awkward  the 
charge  may  appear  in  the  form  used  in  this 
indictment,  nevertheless  the  foregoing  analy- 
sis we  think  shows  that  the  difference  is  one 
of  form  only,  and  not  of  substance,  and  is 
not  such  error  as  can  avail  the  defendant 
after  verdict.  Bev.  St.  1879,  §  1821.  The 
uncontradicted  evidence  was  that  the  de- 
fendant stabbed  the  deceased  to  the  death 
with  a  knife. 

2.  There  is  nothing  in  the  suggestion  that 
the  jury  were  not  authorized  to  assess  the 
punishment  of  the  defendant  at  imprison- 
ment in  the  penitentiary  for  life,  under  sec- 


tion 1234,  Rev.  St  1879,  because  of  the  three, 
fourtlis  rule  provided  for  the  benefit  of  or- 
derly and  peaceable  convicts  in  tbe  peniten- 
tiary by  section  6533.  Finding  no  error  on 
the  face  of  tbe  record  properly  calling  for  * 
reversal  in  this  case,  the  Judgment  il  af- 
firmed.   All  concur. 


State  ex  rel.  Kansas  Gitt  v.  Field,  Jadge. 
(Supreme  Court  of  IftesourL  Dec  21,  1889.) 
Mdmioipju.  C0KPOB1.T10NS— Dbfectivb  Stbuk, 
Const.  Mo.  art.  0,  1 16,  provides  that  a  dtf 
of  more  tbaa  100,000  Inbabitants  may  frame  % 
charter  for  its  owd  gOTemment,  and  prescribes 
the  manner  of  its  adoption.  Act  Ho.  March  10, 1887, 
repeats  the  provisions  of  tbe  ooostitution,  and  pro. 
vides,  further,  that,  upon  the  expiration  of  SOaaji 
after  a  ratUication  and  adoption  of  snoh  charter, 
"it  shall  be  and  oonstitute  the  entire  organic  law 
of  such  city,  and  shall  sopersede  all  laws  of  tUi 
state  then  in  foroe  In  terms  governing  or  apper- 
taining to  cities  having  one  hundred  thousand  in- 
habitants or  more. "  Held,  that  the  provisions  of 
a  city  charter  adopted  under  the  oonstitntion  sad 
enabling  aot,  regw^Ung  the  assessment  of  damages 
and  benefits  caused  by  grading  tbo  streets  of  that 
city,  sapersede  the  provisions  of  Aot  Mo.  Msrch 
26, 188S,  as  amended  by  Aot  March  81, 1887,  relsUng 
to  assessment  of  damages  and  benefits  arising  from 
the  grading  of  streets  in  oities. 

Mandamua, 

Application  of  the  state,  on  the  reUtion  of 
Kansas  Gity,  for  a  writ  of  mandamtut  against 
Richard  Field,  judge  of  the  circuit  court. 

O.  H.  Dean,  for  relator.  Gage,  Ladd  A 
Small,  for  respondent. 

Black,  J.  Kansas  Gity,  by  its  pn^r 
officers,  filed  In  tbe  circuit  court  of  Jackson 
county  a  certified  copy  of  an  ordinance  to 
grade  a  designated  street,  and  asked  tbe  re- 
spondent, who  is  one  of  the  Judges  of  that 
court,  to  appoint  oommlssionerB  under  article 
8  of  its  charter  to  assess  damages  and  bene- 
fits. Tbe  respondent  declined  to  make  tlie 
appointment  under  the  provisions  of  the 
charter,  on  the  ground  that  article  8  ia  in 
con  diet  with  the  laws  of  the  state,  and  for 
that  reason  void.  Hence  this  application  for 
the  writ  of  mandamtu.  Tbe  question  in  the 
case  is  whether  the  commissioners  should  be 
appointed  and  the  proceedings  had  under  tbe 
charter,  or  under  the  act  of  the  legislature  of 
March  26,  1885.  (Acts  1885.  p.  47.)  as 
amended  by  the  act  of  March  81, 1^7,  (Acts 
1887,  p.  37.)  Both  the  charter  and  this  act 
of  the  legislature,  as  amended,  point  oat  s 
procedure  for  the  assessment  of  damages  and 
benefits  In  such  cases,  but  they  are  so  differ- 
ent that  the  court  in  following  one  must  of 
necessity  disregard  and  exclude  all  considera- 
tion of  the  other.  Tbe  question  is  therefore 
one  of  vital  importance  to  the  validity  of  sach 
proceedings  in  Kansas  City.  The  act  of 
1885,  as  amended,  is  a  general  law,  and  in 
terms  applies  to  all  cities  in  this  state,  except 
those  of  tbe  second  class  organized  under  the 
general  law,  and  prescribes  a  method  for  tbe 
assessment  of  damages  and  benefits  arising 
from  grading  and  regrading  streets  in  cities. 
It  embraces  no  other  subject,  and  was  de- 
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8i^ed  to  carry  into  effect  section  21  of  article 
2  of  the  constitution,  which  says  private 
property  siiall  not  be  taken  or  damaged  for 
public  use  without  just  compensation.    Prior 
to  tlie  adoption  of  its  present  charter,  Kansas 
City  was  governed  by  a  special  act,  so  there 
can  be  no  doubt  but  the  act  of  1885,  as 
amended,  applied  to  that  city.    The  question 
in  this  case,  therefore,  resolves  itself  into 
tbis,  whether  Kansas  City  is,  by  force  of  its 
recent  charter,  withdrawn  from  the  operation 
of  the  act  of  1885  and  the  amendment  tliereto. 
The  present   charter  was   adopted    by  the 
qualified  voters  at  an  election  held  on  the  8tli 
April,  1889,  by  authority  of  section  16  of  ar- 
ticle 9  of  the  constitution,  and  of  the  act  of 
ttfb  legislature  of  March  10, 1887,  (Acts  1887. 
p.  42.)    Section  16  of  article  9  of  the  consti- 
tution provides:    "Any  city  having  a  popu- 
lation of  more  than  one  hundred  thousand 
inbabitants  may  frame  a  charter  for  its  own 
government,  consistent  with  and  subject  to 
tfae  constitution  and  laws  of  the  state,  by 
Ciiusing  a  board  of  thirteen  freeholders"  to  be 
elected,  who  shall  return  to  the  mayor  a  draft 
of  the  charter.    The  proposed  charter  shiUl 
then  be  submitted  to  tiie  quail  tied  voters, 
and.  if  ratified,  "it  shall,  at  the  end  of  thirty 
days  thereafter,  become  the  charter  of  such 
city,  and  supersede  any  existing  charter  and 
amendments  thereof. "    The  charter  may  be 
amended  by  a  three-fif  tha  vote  of  the  qualified 
voters,  "but  such  charter  shall  always  be  in 
harmony  with  and  subject  to  the  constitution 
and  laws  of  the  state. "    The  first  section  of 
the  enabling  act  of  March  10,  1887,  is  but  a 
repetition  of  said  section  16  of  the  constitu- 
tion, with  some  matters  added  of  no  value  to 
the  present  inquiry.    The  second  section  en- 
acts:    "After  the  expiration  of  said  thirty 
days  after  the  ratification  and  adoption  of 
such  charter  as  aforesaid,  such  charter  shall 
be  and  constitute  the  entire  organic  law  of 
such  city,  and  shall  supersede  all  laws  of  this 
state  then  in  force  in  terms  governing  or  ap* 
pertaining   to  cities   having  one  hundred 
thousand  inhabitantsormore."    The  fiftieth 
section  gives  such  cities  exclusive  control  of 
the  streets,  and  the  exclusive  power  to  vacate 
streets  and  alleys. 

While  the  constitution  says  any  city  hav- 
ing the  requisite  population  "may  frame  a 
charter  for  its  own  government,"  it  also  de- 
clares that  such  charter  shall  be  "consistent 
with  and  subject  to  the  constitution  and  laws 
of  the  state,"  and,  as  the  law  of  1885  is  a 
general  law,  the  claim  is  made  on  behalf  of 
the  respondent  that  the  charter  is  subject  to 
that  law.  The  legislative  power  of  the  state 
is  vested  in  a  senate  and  house  of  represent- 
atives, and,  when  it  is  declared  that  any  city 
of  the  required  population  may  frame  and 
adopt  a  charter  for  its  own  government,  the 
right  thus  granted  and  the  charter  adopted  is 
subject  to  legislative  control.  The  proposi- 
tion made  for  relator,  that  when  any  such 
city  has  adopted  a  charter  it  is  out  of  and  be-' 
yund  all  legislative  influence,  cannot  be  sus- 
tained.    We  held  to  the  contrary  in  the  case 


of  Ewlng  V.  Hoblltzelle,  85  Mo.  76,  77.  Sub- 
ject to  this  superior  power  of  the  legislature, 
the  constitution  accords  to  any  city  having 
the  requisite  population  the  right  to  frame 
and  adopt  a  charter  for  its  own  government 
which  will  supply  its  peculiar  wants.  Cliar- 
ters  thus  adopted  will  of  necessity  t)e  more 
or  less  at  variance,  and  that  they  will  be  un- 
like in  many  respects  is  within  the  contera> 
plation  of  the  constitution.  It  is  also  with- 
in the  fair  contemplation  of  the  constitution 
that  a  charter  thus  adopted  may  embrace  the 
entire  subject  of  municipal  government,  and 
be  a  complete  and  consistent  whole.  The  en- 
abling act  of  March  10, 1887,  is  in  perfect  ac- 
cord with  the  spirit  of  the  constitution,  and 
it  discloses  a  well-defined  purpose  to  clear  the 
legislative  field,  and  pave  the  way  for  the 
adoption  of  a  charter  which  will  of  itself  pre- 
sent a  complete  system  of  local  municipal 
government.  It  says  the  charter  thus  adopt- 
ed shall  be  and  constitute  the  entire  organic 
law  of  such  city.  Stronger  language  could 
hardly  have  been  selected  to  express  the  pur- 
pose and  intention  which  we  have  said  is  dis- 
closed by  the  act.  A  system  t^s  grown  up 
of  legislating  for  cities  by  population,  and, 
in  view  of  this  character  of  legislation,  the 
argument  Is  made  that  the  second  section  of 
the  enabling  act  exempts  cities  framing  and 
adopting  their  own  charters  from  such  laws 
only  as  relate  exclusively  to  cities  having 
more  than  100,000  inhabitants;  that  the  ex- 
emption does  not  extend  to  those  laws  which 
apply  alike  to  cities  of  over  100,000  and  to 
cities  of  a  less  population.  This  argument  is 
based  on  that  clause  of  the  second  section  of 
the  enabling  act  which  declares  that  the 
charter  adopted  by  the  qualified  voters  shall 
supersede  all  laws  then  In  force  "in  terms 
governing  or  appertaining  to  cities  having 
one  hundred  thousand  inhabitants  or  more." 
A  law  in  terms  governing  or  appertaining  to 
all  the  cities  of  this  state  would  surely  be  a 
law  in  terms  governing  or  appertaining  to 
those  cities  having  100,000  inhabitants.  The 
lesser  included  in  the  greater.  The  construo- 
tion  contended  for  requires  us  to  say  for  the 
legislature  what  it  has  not  said  for  itself. 
Whether  we  look  to  the  letter  of  this  en- 
abling statute^  or  are  guided  by  its  object| 
purpose,  and  intent,  the  result  is  the  same. 
Under  it,  laws,  though  general  they  may  be, 
which  relate  alone  to  the  government  of  cities, 
must  yield  to  the  provisions  of  the  adopted 
charter.  This  matter  of  assessing  damages 
and  benefits  for  grading  and  regrading  streets 
naturally  falls  witliin  the  domain  of  munici- 
pal government.  The  act  of  1885,  as  amend- 
ed, is  one  of  those  laws  which  the  enabling 
act  declares  shall  be  superseded  by  the  adopt- 
ed charter.  When  the  present  charter  of 
Kansas  City  became  a  law,  the  eighth  article 
suspended  and  took  the  place  of  the  general 
law  of  1885.  That  a  general  law  relating  to 
municipal  affairs  may  be  in  this  way  in  effect 
repealed,  so  far  as  the  particular  locality  is 
concerned,  is  established  by  State  v.  Binder, 
38  Mo.  451.    Our  conclusion  is  tliat  the  char- 
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ter  of  Kansas  City,  and  not  the  act  of  1885 
88  amended,  is  the  law  by  which  damages 
and  benefits  arising  from  grading  and  re- 
grading  streets  in  Kansas  City  are  to  be  as- 
sessed. The  peremptory  writ  is  therefore 
awarded.    All  concur. 


Whitehead  e.  Beolet  et  aU 
(Supreme  Court  of  MiascruH.    Jan.  27, 1890.) 

COSTBAOTS— COSSTKTJCTIOW. 

Where,  from  tbafts  already  sunk,  It  was 
knoWn  that  there  was  in  a  tract  of  land  a  deposit 
of  iron  ore  difficult  to  work  and  of  inferior  quality, 
an  agreement  to  give  one  a  deed  of  an  interest  "as 
soon  as  he  may  have  successfully  developed  a  de- 
posit of  iron  ore  of  sufficient  value  to  warrant  fur- 
ther development, "  does  not  entitle  him  to  a  deed 
on  the  development  In  another  spot  of  a  deposit  of 
the  same  vein,  quantity,  and  quality. 

Appeal  from  circait  court.  Iron  county; 
John  L.  Thomas,  Judge. 

Silver  A  Broton,  for  appellant.  J,  W. 
Bmerson,  for  respondents. 

Brace,  J*  On  the  10th  of  March,  1882, 
the  plaintiff  and  the  defendant  Begley  entered 
into  a  written  contract  by  which  said  defend- 
ant agreed  that  the  plaintiff  might  enter  npon 
a  certain  tract  of  land  of  which  he  (the  said 
Begley)  was  the  owner,  and  prospect  for 
iron  ore  and  other  minerals  thereon  until  the 
10th  of  March,  188S,  and  agreed  to  execute 
and  deliver  to  plaintiff  a  sutilcient  deed  of 
conveyance  for  the  (<ne  undivided  half  there- 
of, "as  soon  as  he  may  have  successfully  de- 
veloped a  deposit  of  iron  ore  or  otiier  mineral 
of  suflScient  value  to  warrant  the  further  de- 
velopment:" the  said  Whitehead  to  have  no 
interest  in  said  land,  except  to  prospect  as 
aforesaid,  "unless  such  development  be  so 
made. "  The  plaintiff  in  this  action  seeks  the 
specific  performance  of  said  contract,  aver- 
ring that  be  did  in  good  faith  develop,  and 
cause  to  be  developed,  in  said  tract  of  land, 
a  deposit  of  iron  ore  of  great  value,  and  of 
sufficient  value  to  warrant  its  further  devel- 
opment. Nevertheless,  said  defendant  re- 
fuses to  execute  to  him  a  deed  for  the  undi- 
vided half  thereof,  but  has  agreed  in  writing 
to  convey  the  same  to  his  co-defendant,  who 
had  notice  of  plaintiff's  contract.  The  only 
issue  in  the  case  is  one  of  fact,  on  which  the 
trial  court  found  for  the  defendants,  and  dis- 
missed the  bill;  and  plaintiff  appeals. 

At  the  time  this  contract  was  made,  it  was 
well  known  to  Whitehead  and  Begley  that 
there  was  a  deposit  of  iron  ore  in  this  land. 
Its  existence  had  been  developed  already  by 
three  shafts  which  before  that  time  had  been 
sunk  upon  the  property.  In  these  develop- 
ments it  was  further  brought  to  light  that, 
from  the  chiiracter  of  the  ore  and  its  situa- 
tion in  the  rock,  the  ore  was  of  inferior  qual- 
ity, difficult  and  expensive  to  get  out,  and 
the  mining  of  it  unprofitable;  hence  the  in- 
dications of  such  developments  were  that  the 
property  was  not  valuable  as  mining  prop- 
erty.   This  contract  must  be  read  in  the  light 


of  these  facts.  The  hope  of  the  parties  wa» 
evidently  that  plaintiff's  prospecting  would 
develop  a  deposit  of  ore  which,  from  its  lay, 
quantity,  and  quality,  would  demonstrate 
that  the  property  was  more  valuable  as  a 
mining  property  than  was  indicated  by  pre- 
vious developments.  The  undertaking  of 
plaintiff  to  make  such  a  development  was  the 
consideration  of  defendant  Begley's  promise 
to  convey  a  half  interest  in  the  land.  The 
result  of  plaintiff's  prospecting  was  simply 
to  develop  in  another  spot  a  deposit  of  iron 
ore  of  the  same  vein,  lay,  quantity,  and 
quality  as  had  previously  been  brought  to 
light  by  the  sinking  of  the  previous  shafts, 
and,  instead  of  thereby  enhancing  the  vi^ae 
of  the  property  as  mining  property,  depre- 
ciated it,  by  confirming  the  conclusion  result- 
ing from  previous  developments,  and  to  dissi- 
pate which  this  contract  was  made,  U  «.,  that 
there  was  not  a  deposit  of  iron  ore  in  said 
land  of  sufficient  value  to  warrant  its  tnrther 
development.  The  plaintiff  having  failed  to 
perform  the  condition  upon  which  the  deed 
was  to  be  made,  the  judgment  was  for  the 
right  party,  and  is  affirmed.    All  concur. 


Webeb  e.  Kansas  Grnr  Gabi.s  Bt.  Go. 
iSuvreme  Court  of  Mtssourt    Jan.  27,  ISW.) 

CABLB  CA.RS— ACOroSNTS  to  F1.SSB1IOBBS— Dkhcb- 
JOat  TO  EVIDENCK. 

1.  In  an  action  for  Injuries  received  In  getting 
ott  a  moving  cable  car,  by  a  car  passing  on  another 
track,  evidence  that  the  cars  were  running  at  a 
higher  rate  of  speed  than  was  authorized  by  city 
ordinances,  coupled  with  some  evidanoe  that  the 
bell  on  the  passing  car  was  not  rung,  is  sulflcieni 
to  show  negligence  of  defendant. 

2.  A  passenger  on  a  grip-car  pulled  the  rope 
tor  a  stop  at  a  crossing,  but  the  signal,  being  out 
of  order,  gave  no  sound ;  and,  wliile  the  car  was  In 
full  motion,  without  signaling  the  condactor  or 
gripman,  who  was  near  nim,  he  stepped  out  of  a 
side  door,  which  was  open  and  unguaraed,  and  was 
struck  immediately  by  a  oar  paasing  on  another 
track.  Held,  that  he  was  gaUtjr  of  contrilnitoiy 
negligence. 

8.  Defendant,  by  putUngln  evidence,  does  not 
waive  a  demurrer  to  plaintiff's  evidence,  when  re- 
newed at  the  oloee,  out  only  takes  the  chaaoa  of 
aiding  plalntlfC's  case. 

Appeal  from  circuit  court.  Clay  county;  J. 
M.  Sandttsky,  .Tudge. 

Johnson  <t  Lucas,  for  appellant.  Wath 
Adams,  for  respondent. 

Black,  J.  The  plaintiff  recovered  a  ver- 
vict  for  $13,200,  and,  on  the  suggestion  of  the 
trial  court,  remitted  a  part,  and  accepted  a 
judgment  for  $10,000,  to  reverse  which  the 
defendant  appenled.  The  defendant,  at  the 
close  of  the  plaintiff's  evidence,  submitted  a 
demurrer  to  the  evidence,  and  asked  a  like  in- 
struction at  the  close  of  all  of  the  evidence, 
both  of  which  were  refused.  These  instrae- 
tions  present  the  question  whether  the  court 
should  have  taken  the  case  from  the  jury. 
The  facts  disclosed  by  the  plaintiff's  evidence 
are,  in  substance,  these:  The  defendant's  road 
runs  east  and  west  through  the  City  of  Kan- 
sas.   The  cars  run  east  ou  the  south,  and  west 
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on  the  north,  track;  and  when  the  trains  pass 
there  Is  a  space  of  not  more  than  18  inches 
between  the   cars.     The    cars    going    east 
stopped  only  at  the  east,  and  tboee  going  west 
at  tiie  west,  sidewalk  crossings ;  and  then  only 
when  persons  desired  to  get  on  or  off.     The 
•  plaintiff,  a  young  man,  about  20  years  old, 
boarded  an  east-bound  train,  composed  of  a 
coach  and  grip-car,  intending  logo  to  Holmes 
street.    He  took  a  seat  on  the  north  side  of 
the  grip-car,  near  the  rear  end.    Besides  end 
doors,  this  car  had  two  side  doors  at  the  rear 
end, — one  opening  out  on  the  north,  and  the 
other  on  the  south,  side.    These  doors  were 
open,  and  there  was  no  gate  or  other  contriv- 
ance to  prevent  persons  from  going  out  on 
the  north  side.    Plaintiff  testified  that  when 
he  reached  Holmes  street  he  pulled  a  cord, 
which  was  attached  to  an  air-whistle,  twice; 
that  he  heard  no  signal,  and  the  cars  did  not 
stop;  that  he  was  looking  out  of  the  side 
windows  of  the  car,  and  then  leaned  over  and 
looked  out  of  the  front  end  car-door,  and  did 
not  see  any  train  coming  from  the  east  on  the 
north  track:  that  he  tlien  got  up,  went  to  the 
rt-ar  end  of  the  car,  and  then  stepped  out  of 
the  north  dour,  and,  just  as  he  got  upon  the 
ground,  a  train  going  west,  on  the  north 
track,  hit  him,  and  knocked  him  down.    His 
legs  were  thrown  under  the  wheels  of  the  cars 
opoB  which  he  had  been  riding.    The  bones 
were  broken,  but  amputation  was  not  neces- 
sary.    He  ifl  a  cripple  for  life.    He  stepped 
off  at  or  within  a  few  feet  of  the  east  cross- 
ing.   He  says  the  train  going  west  was  so 
close  to  faim  when  be  got  off  that  he  could  not 
see  it.    The  whistle  iStached  to  the  cord  was 
in  the  grip-oar,  and  was  out  of  order,  so  that 
it  gave  no  signal.    The  plaintiff's  seat  in  the 
car  was  within  six  or  eight  feet  of  the  grip- 
niaa,  and  the  plaintiff  did  not  notify  the  con- 
ductor or  gripmun  where  he  desired  to  leave 
the  ear.    He  had  been  in  the  habit  of  going 
back  and  fhrth,  to  and  from  bis  work,  by  way 
of  the  defendant's  road,  and  was  familiar 
with  the  running  of  the  cars.    There  were 
8  trains  on  the  road,  and  each  made  10  or  12 
daily  trips.    These  trains  were  running  at  the 
rate  of  a  fraction  over  seven  miles  per  hour, 
in  violation  of  a  city  ordinance  which  limits 
the  rate  of  speed  to  six  miles  per  hour. 

The  evidence  tends  to  show  that  it  was  the 
«uslona  to  ring  the  bells  on  both  trains  when 
and  wherever  they  passed.  The  gripman  of 
the  train  on  which  plaintiff  took  passage  tes- 
tifled  iu  positive  terras  that  the  bells  on  both 
trains  were  ringing  at  and  before  plaintiff 
stepped  off;  but  the  plaintiff  testified,  in  an- 
swer to  the  question  whether  be  heard  any 
Ijells:  "I  don't  remember  of  one  on  tlie  car 
J  was  on.  I  never  heard  the  bell  on  the  ap- 
proaching car."  Another  witness  for  the 
plaintiff,  being  asked  if  he  whs  accustomed 
to  bear  signals,  said:  'Tes,  sir.  On  that  occa- 
sion I  cannot  say  whether  I  noticed  any." 
The  defendant  offered  evidence  to  the  effect 
ihat  there  were  notices  in  the  cars  warning 
persons  not  to  get  off  while  the  cars  were  in 
motion.    The  defendant  offered  other  evi- 


dence; but,  as  it  does  not  aid  the  plaintiff's 
case,  it  need  not  be  recited. 

The  defendant,  tn  running  its  trains  at  a 
rate  of  speed  prohibited  by  ordinance,  was 
guilty  of  negligence  per  se.  Keim  ▼.  Tran- 
sit Co.,  90  Mo.  314,  2  S.  W.  Bep.  427.  Be- 
sides that,  there  is  some  evidence,  though  it 
is  very  weak,  to  the  effect  that  the  gripman 
on  the  west-bound  train  did  not,  as  was  the 
custom,  ring  the  bell  of  his  car  when  passing 
the  east-bound  train,  upon  which  plaintiff 
was  a  passenger.  We  shall  assumo,  for  all 
present  purposes,  that  this  bell  was  not  rung. 
It  is  argued  for  the  defendant  that  the  spe^ 
of  the  train  had  no  direct  agency  in  causing 
the  injury,  but  we  cannot  yield  a  consent  to 
the  proposition.  There  was  sufficient  evi- 
dence of  negligence  on  the  part  of  the  de- 
fendant. The  important  question  is  whether 
the  case  should  have  been  taken  from  the 
jury  because  of  contributory  negligence  on 
the  part  of  the  plaintiff. 

While  carriers  of  passengers  are  held  to  a 
very  high  degree  of  care,  there  is  a  corres- 
ponding obli^ttion  on  the  part  of  the  passen- 
ger to  act  with  prudence;  and,  if  his  negli- 
gent act  contributes  to  bringing  about  the 
injury,  he  cannot  recover.  Ordinarily,  as 
has  been  said  by  this  court  on  several  occa- 
sions, contributory  negligence  is  a  question  of 
fact,  for  the  jury;  but  the  power  and  the 
duty  of  the  court  to  direct  a  verdict  in  proper 
cases  cannot  be  questioned.  As  has  been 
said,  if  it  appears,  without  any  conflict  of 
evidence,  from  the  plaintiff's  own  case,  or 
from  the  cross-examination  of  his  witnesses, 
that  he  was  guilty  of  negligence  proximately 
contributing  to  produce  the  injury,  it  would 
be  the  duty  of  the  court  to  take  the  case  from 
the  jury.  Buesching  v.  Gaslight  Oo.,  73  Mo. 
219.  A  demurrer  to  the  evidence  must  l>e 
sustained  where  an  unavoidable  inference 
of  contributory  negligence  arises  out  of  the 
plaintiff's  own  evidence,  or  out  of  other  evi- 
dence which  stands  undisputed  in  the  casa 
2  Thomp.  Trials.  §  1680.  But  where  the  un- 
disputed facts  relied  on  to  establish  contribu- 
tory negligence  are  such  as  may,  in  the  judg. 
ment  of  sensible  men,  lead  to  different  con- 
clusions as  to  whether  they  establish  want 
of  care,  the  question  of  negligence  qn  the 
part  of  the  plaintiff  should  be  submitted  to 
the  jury.  Petty  v.  Railroad  Co.,  88  Mo.  306. 
The  chief  difficulty  lies,  not  in  the  rule,  but 
in  its  application;  and  here  we  may  dispose 
of  some  preliminary  questions.  Much  reli- 
ance is,  by  the  plaintiff,  placed  upon  the  fact 
that  the  north  door  was  open,  and  without  a 
gate  or  other  guard  to  prevent  persons  from 
getting  off  on  the  north  track.  Though  it 
was  warm  weather,  the  fact  that  the  door 
was  left  open  and  unguarded  might  be  re^ 
garded  as  an  invitation  to  alight  from  that 
side  when  the  car  was  employed  in  receiving 
and  discharging  passengers.  But  it  was  cer- 
tainly no  invitation  for  any  one  to  jump  oS 
when  the  car  was  running  at  full  speed.  The 
very  fact  that  the  cars  did  not  stop  or  check 
up  w<^  a  warning  to  the  passengers  not  to 
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fet  off.  In  McGee  v.  Railroad  Co.,  92  Mo. 
18,  4  8.  W.  Rep.  739.  the  brakeman  an- 
nounced the  station,  and  he  and  the  con- 
ductor went  out,  taliing  their  lights  with 
them;  and  in  the  mean  time  the  train 
stopped  at  a  dangerous  place.  These  facts, 
it  was  held,  could  be  construed  in  no  other 
light  than  a  direction  for  the  passengers 
to  alight.  Tlie  facts  of  that  case  are  unlilie 
the  facts  in  the  case  at  bar,  as  will  be  readily 
seen.  The  fact  that  the  door  was  open  can- 
not and  ought  not  to  be  construed  as  any  in- 
vitation to  alight  while  the  train  was  at  full 
speed.  It  was,  in  substance,  said  in  Doss  v. 
Railroad  Co.,  59  Mo.  27,  that  to  jump  from  a 
car  propelled  by  steam,  while  in  rapid  mo- 
tion, might  be  regarded  as  mere  reckless- 
ness; but  to  step  from  a  carat  a  platform 
while  the  motion  of  the  car  is  slight  may  or 
may  not  be  negligence,  and  the  question  is 
one  for  the  jury.  These  observations  have 
been  quoted  or  cited  with  approval  in  subse- 
quent cases.  Kelly  v.  Railroad  Co.,  70  Mo. 
604;  NeUon  v.  Railroad  Co.,  68  Mo.  598; 
Leslie  v.  Railway  Co.,  88  Mo.  52.  To  jump 
from  a  horse-car  while  in  rapid  motion  is  not 
negligence  per  se.  Wyatt  v.  Railroad  Co., 
55  Mo.  487.  In  that  case  there  was  evidence 
tending  to  show  that  the  conductor  ordered 
the  boy  to  get  off.  Whether  a  party  jumping 
or  stepping  from  a  moving  car  is  guilty  of 
negligence  must,  it  is  manifest,  depend  upon 
other  circumstances  than  the  speed  of  the 
cars ;  and  these  circumstances  are  so  variant 
that  general  rules  only  can  be  stated.  If 
the  rate  of  speed  is  so  high,  and  the  place  of 
descent  so  obviously  periloas,  that  a  person 
of  ordinary  prudence  would  not  attempt  to 
get  off,  then  the  act  is  contributory  negli- 
gence, and  will  bar  a  recovery.  2  Amer.  ft 
Eng.  Cyclop.  Law,  768. 

Again,  it  is  argued  that  the  plaintiff  was 
not  bound  to  look  out  for  the  approacbingcar, 
because,  being  a  passenger,  he  hud  a  right  to 
assume  that  defendant  would  do  nothing  to 
put  bim  in  danger  when  alighting,  and  in  that 
respect  he  stood  on  a  different  footing  from  a 
footman  crossing  the  track ;  and  in  supptort  of 
this  we  are  cited  to  Railroad  Co.  v.  Robinson, 
127  lil.  9.  18  N.  £.  Rep.  772.  In  that  case  a 
tx>y  six  years  old  alighted  from  standing  grip- 
cars,  on  which  he  had  been  a  passenger,  and 
was  run  over  and  killed  when  going  over  the 
sidewalk  crossing  at  or  near  where  he  got 
off.  It  was  held  that  the  fact  that  he  did  not 
stop  and  look  to  see  whether  a  train  was  ap- 
proaching was  not,  as  a  matter  of  law,  and 
without  any  regard  to  the  surrounding  cir- 
stances,  negligence,  but  the  question  of  his 
negligence  was  one  for  the  jury.  If  a  fail- 
ure to  look  for  an  approaching  cable  train  in 
that  case  was  evidence  of  negligence,  then 
for  much  stronger  reasons  is  the  failure  of 
the  plaintiff  in  this  case  to  look  for  an  ap- 
proaching train  evidence  of  negligence. 
Persons  getting  on  and  off  of  these  cars  are, 
while  so  doing,  entitled  to  the  protection  due 
to  passengers.  The  defendant  Is  in  duty 
bound  to  stop  its  cars,  and  let  them  remain 


at  rest  long  enough  for  persons  to  get  on  and 
alight  with  safety;  and  the  servants  in  charKe 
of  an  approaching  train  are  in  duty  bound  to 
govern  their  conduct  accordingly.    But  there 
is  nothing  in  this  case  to  show  that  defend- 
ant was  required  to  stop  its  trains  at  cross- 
ings when  no  one  desired  to  get  on  or  oS,- 
The  train  upon  which  plaintiff  was  a  passen- 
ger being  in  full  motion,  the  servants  on  tbe 
approaching  train  would  not  suspect  that  he, 
or  any  one  else,  would  be  in  the  act  of  getting 
off.     We  do  not  see  that  the  plaintiff  standi 
on  any  better  footing  than  he  would  if  be  bad 
jumped  off  at  a  place  other  than  a  crossing. 
We  have  not  said,  nor  do  we  now  say,  that 
the  act  of  alighting  when  the  car  was  in  fall 
motion,  taken  by  itself,  or  the  failure  of  the 
plaintiff  to  look  for  approaching  cars  when  he 
reached  the  car-door,  taken  by  itself,  or  any 
other  single  circumstances  in  the  case,  would 
be,  as  a  matter  of  law,  negligence.     The  un- 
disputed evidence  must  be  ta^en  as  a  whole, 
and  the  conclusion  must  be  drawn  from  the 
circumstances  as  a  whole.    We  are  not  at 
liberty  to  consider  them  singly,  and  thus  di- 
vide the  case  op  into  parcels.    It  cannot  be, 
and  we  believe  it  is  not,  claimed,  that  the  fail- 
ure of  the  whistle  to  give  an  alarm  afforded 
an  excuse  for  leaving  the  car  while  in  full 
motion. 

Now,  it  is  clear  that  the  plaintiff  was  in 
possession  of  bis  faculties,  and  was  accus- 
tomed to  these  cars,  and  must  have  known 
that  they  passL^d  every  few  minutes.  He  left 
his  seat  without  signifying  any  desire  to  get 
off  to  the  brakeman,  who  was  in  close  prox- 
imity to  him,  and  without  any  reason  to  be- 
lieve the  cars  would  come  to  a  halt.  When 
at  the  door  of  the  car  he  could  have  seen  tbe 
approaching  train  by  casting  an  eye  east,  for 
be  then  had  an  unobstructed  view;  but  that 
he  did  not  do  so  is  clear.  Under  these  cir- 
cumstances, he  stepped  off  while  the  can 
were  running  at  full  speed,  and  Vas  struck 
by  the  approaching  cars  as  soon  as  he  landed 
on  the  ground.  With  the  other  evidence  re- 
solved in  favor  of  the  plaintiff,  and  guided 
by  what  a  prudent  person  would  ordinarily 
do  under  such  circumstances,  it  seems  to  us 
there  can  be  but  one  conclusion,  and  that  is 
that  the  plaintiff  was  very  negligent,  to  ex- 
press the  resnlt  in  mild  terms.  Tlie  conclu- 
sion of  negligence  is  a  necessary  and  unavoid- 
able result.  One  can  nut  thus  voluntarily 
place  life  and  limb  in  peril,  and  claim  to  be 
free  from  fault.  But  for  the  plaintiff's  neg- 
ligence, he  would  not  have  been  injured. 
The  court  should  have  sustained  the  demur- 
rer to  the  evidence. 

The  point  made  that  the  defendant  waived 
the  demurrer  to  the  evidence  by  putting  in 
its  own  evidence  is  not  well  taken.  The  de- 
murrer was  not  only  interposed  at  the  dose 
of  the  plaintiff's  evidence,  but  a  like  request 
was  made  at  the  close  of  all  the  evidence. 
The  defendant,  by  putting  in  its  evidence, 
took  the  chance  of  aiding  the  plaintiff's  case; 
but  it  was  not  thereby  deprived  of  the  right 
to  ask  the  court  to  direct  a  verdict  on  all  o( 
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the  evidence.  We  see  no  reason  for  remand- 
ing this  cause,  and  the  judgment  is  simply 
reversed.    All  ooncur. 

Barclay.  J.,  concurs  in  reversing  the 
judgment,  but  la  of  the  opinion  that  this 
cause  should  be  remanded. 


Bbown  v.  Roberts  et  al. 
{Supreme  Court  of  Texas.    Nov.  13, 1889.) 

PraUO  liAITDS— HeADKIOHT  CESTTn01.TBS— Powbr 

ov  Attobnit. 

1.  In  trespass  to  try  title  to  land  located  under  a 
beadright  oertiflcate  by  one  olalming  an  Interest  In 
the  land  by  virtue  of  a  power  of  attorney  to  O.  to 
obtain  and  locate  the  certificate  in  consideration  of 
an  interest  therein,  where  it  is  not  shown  that  O. 
ever  obtained  the  certificate,  oansed  any  part  of  It 
to  be  located,  or  did  anything  towards  executing 
the  power,  and  it  appears  that  plaintiff  has  held 
the  power  of  attomev  for  4B  years,  and  nearly  80 
years  after  the  oertiflcate  was  located  by  those  nn- 
derwliom  defendants  claim,  without  asserting  any 
righta,  plaintiff  cannot  recover. 

8.  In  an  action  of  trespass  to  try  title  to  land, 
it  devolves  on  the  plaintiff  to  show  ratle  in  himself, 
and,  until  he  makes  a  prima  faoU  case,  the  de- 
fendant is  not  required  to  offer  any  evidence  at  all. 

GommiflBionere'  decision.  Appeal  from 
district  oourt,  Wichita  county;  P.  M.  Stine, 
Judge. 

Geo.  8.  Walton,  TFalton.  Bill  <ft  Walton, 
and  W.  0.  Evatia,  for  appellant.  A.  K. 
Stoan,  for  appellees. 

Acker,  P.  J.  Appellant  brought  this  suit 
in  October,  1887,  In  trespass  to  try  title  to  an 
undivided  1,796  acres  of  land  in  the  Moses 
F.  Boberts  survey  of  one  league.  On  the 
7th  day  of  March,  1887,  Moses  F.  Roberts 
executed  an  instrument,  empowering  W.  W. 
Oant  to  demand  and  receive  title  from  the 
government  for  all  land  he  was  entitled  to 
receive  as  his  headright,  and  to  talce  posses- 
sion of  the  title  and  land  so  received,  and 
giving  to  Oant,  with  full  right  of  disposition 
as  his  own,  1,796  acres  of  the  land,  Gant  to 
pay  sU  expenses  thereon.  W.  W.  Oant  died 
early  in  1840,  leaving  no  children,  but  leaving 
a  widow,  Harriet  E.,  to  whom  he  bequeathed 
all  of  bis  property,  by  will,  duly  probated,  the 
latter  part  m  1840.  Appellant  married  the 
widow  of  Oant  in  1841,  and  she  died  in  1862, 
lenving  no  descendants,  and  bequeathed  by 
duly-probated  will  all  of  lier  estate  to  the 
appellant.  Appellant  testified  that  he  had 
held  the  power  of  attorney  from  Boberts  to 
Oant  since  1841;  that  he  found  it  among 
Gant's  papers  when  he  married  Mrs.  Oant; 
and  that  he  claimed  a  locative  interest  in  the 
land  onder  that  instrument.  The  Moses  F. 
Boberts  headright  certificate  for  a  league  and 
a  labor  was  issued  on  the  1st  day  of  February, 
18S8,  and  the  duplicate  ceitiflcate  was  issued 
to  Boberts  on  the6tb  day  of  September,  1855. 
On  the  same  day  a  certificate  for  unlocated 
balance  of  one  league  was  issued  to  Boberts, 
by  virtue  of  which  the  land  in  controversy 
was  located  in  1858  by  H.  W.  Merrill,  to 
vrbom  patent  was  Issued  as  assignee  in  1860. 
In  1882,  appellees,  as  heirs  of  their  mother, 


who  died  in  1839,  and  who  was  the  wife  of 
Mosps  F.  Roberts  from  1832  to  her  death,  re- 
covered judgment  against  the  patentee,  H. 
W.  Merrill,  for  one-half  of  the  league,  which 
was  partitioned  by  giving  them  the  east  half, 
and  Merrill  the  west  half,  of  the  league. 
Moses  F.  Boberts  died  in  1886.  Merrill  was 
not  a  party  to  this  suit.  The  trial  was  with- 
out a  jury,  and  judgment  was  rendered  that 
plaintiff  take  nothing  by  his  suit,  and  pay 
costs.  Under  numerous  assignments  of  error 
it  is  contended  that  the  court  erred  in 
rendering  judgment  for  defendants,  but  we 
do  not  thinlc  so.  There  was  no  evidence  ad- 
duced upon  the  trial  tending  to  show  that 
Gant  ever  obtained  the  certificate,  caused  any 
part  of  it  to  be  located,  or  did  anything  to- 
wards carrying  out  his  contract  with  Boberts, 
upon  which  his  right  to  the  1,796  acres  of 
land  depended.  PMntiff  held  the  instrument 
in  his  possession  for  46  years,  and  nearly  30 
years  after  the  certificate  was  located  by  Mer- 
rill, without  asserting  any  right  under  it. 
We  thinlc  the  plaintiff  failed  to  make  a  case 
that  entitled  him  to  recover,  and  that  the 
court  did  not  err  in  rendering  judgment  for 
defendants.  Several  of  the  assignments  of 
error  relate  to  rulings  of  the  court  on  objec- 
tions made  by  plaintiff  to  evidence  offered 
by  defendants.  What  we  have  said  disposes 
of  these  assignments,  as  it  devolved  on  plain- 
tiff to  show  title  in  himself,  and,  until  lie 
made  a  prima  faeU  case,  defendants  were 
not  required  to  offer  any  evidence  at  all.  We 
are  of  opinion  that  the  judgment  of  the  court 
below  is  correct,  and  should  be  affirmed. 

Statton,  0.  J.  Beport  of  the  commis- 
sion of  appeals  examined,  their  opinion  adopt* 
ed,  and  the  judgment  affirmed. 


EiRBT  et  al.  V.  Estill  et  at. 

{Supreme  Court  of  Textu.    Dec.  17, 1880.) 

TBBSP1.B8  TO  Tkt  TrTLB— Pabtibs— Plbadino— As- 

BIONMBNT  0»  HSADBIQHT— NOTIOB. 

1.  Bev.  St.  Tex.  art.  1209,  provides  that  before 
a  case  is  called  for  trial  additional  parties,  when 
they  are  necessary  or  proper  to  the  suit,  may  be 
brought  in  on  such  terms  as  the  ooart  may  pre- 
scriM,  but  not  in  such  manner  as  to  unreasonably 
delay  the  triaL  Article  4788  provides  that  when  a 
party  is  sued  for  lands  the  real  owner  or  warrantor 
may  make  himself,  or  may  be  made,  a  party  de- 
fendant, and  entitled  to  make  such  defense  as  if  he 
had  been  the  original  defendant  in  the  action. 
Held  that,  in  an  action  of  trespass  to  try  title,  de- 
fendants' vendor  being  in  court,  and  having  made 
separate  answer,  defendants  were  properly  al 
lowed  to  plead  his  covenants  of  warranty  to  them, 
and  to  ask  }udg:ment  against  bim  thereon,  in  the 
event  of  a  judgment  against  them  for  the  land. 

8.  An  orlgioal  headright  certificate  contained 
an  indorsement  that  the  grantee  of  the  certificate 
thereby  granted,  bargained,  and  sold  half  the  cer- 
tificate, and  the  land  due  under  it,  to  one  R., 
through  whom  plaintiffs  claimed.  At  the  time  the 
land  in  controversy  was  located,  more  than  half 
the  land  called  for  In  the  certificate  had  been  lo- 
cated for  the  joint  benefit  of  the  grantee  and  R. ; 
and  the  conveyance  from  the  heirs  of  the  grantee 
to  their  vendee,  and  from  their  vehdee  to  defend- 
ants' vendor,  each  expressly  recited  the  transfer 
to  R.  of  half  the  lands  called  for  in  the  certificate, 
and  the  deeds  were  duly  recorded.    Held,  that  a 
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r'large  that  one  of  two  joint  owners  of  a  oertifl- 
late  might  have  his  interest  located  by  separate 
survey,  was  not  justified  by  the  evidence,  and  had 
a  tendency  to  mislead  the  ja^. 

8.  The  record  of  the  deeds  reciting  the  assign- 
ment of  half  the  cortlflcate  to  the  Intestate  of 
plaintiffs'  vendors  was  sufficient  notice  to  defend- 
ants at  the  time  of  their  purchase. 

Commissioners'  decision.  Appealfrom  dis- 
trict court,  Tarrant  county. 

T.  M,  HariJoood  and  Hunter,  Steioart  <£ 
Dunklin,  for  appellants.  K.  M.  Wynne  and 
N,  A.  8ted>nan,  for  appellees. 

AcKBK,  P.  J.  Appellants,  B.  H.  Kirhj 
and  £.  S.  Chambers,  brought  this  suit  against 
J.  P.  Smith.  C.  F.  Eatill,  and  J.  W.  Burgess 
to  recover  an  undivided  half  Interest  in 
8,524,7()5  square  varus  of  land  located  and 
surveyed  by  virtue  of  headright  cfrtiflcate 
No.  375.  fur  a  league  and  labor,  issued  to 
James  Riley  on  the  lat  day  of  March,  1838, 
and  patented  to  the  original  grantee  in  1877. 
It  was  alleged  that  plaintiffs  owned  the  land 
sued  for  in  equal  parts,  and  tliat  defendants 
claimed  to  be  the  owners  of  the  other  one-half. 
The  suit  was  also  brought  for  partition.  De- 
fendants Estill  and  Burgess  answered  sep- 
arately by  plea  of  not  guilty,  the  statute  of 
3.  5,  and  10  years  limitation,  and  specially 
described  by  metes  and  bounds  tlie  portions 
of  the  land  claimed  by  them,  respectively, 
pleaded  improvements  in  good  faith,  implead- 
ed their  vendor  and  warrantor,  J.  P.  Smith, 
upon  his  covenants  of  warranty,  and  asked 
that,  in  the  event  of  their  eviction,  they  have 
judgment  against  him  for  the  purchase  money 
paid  by  them,  respectively,  with  interest. 
Defendant  J.  P.  Smith,  by  separate  answer, 
pleaded  the  general  issue,  not  guilty,  and  the 
3,  5,  and  10  years  statutes  of  limitations. 
By  supplemental  petition,  plaintiffs  set  up 
the  coverture  of  their  vendors,  who  were  the 
heirs  of  W.  K.  Revere,  who,  at  his  death,  in 
May.  1859,  owned  a  half  interest  in  the  cer- 
tificate by  virtue  of  which  the  land  in  con- 
troversy was  located.  Plaintiffs  moved  to 
strike  out  that  part  of  the  answers  of  defend- 
ants Estill  and  Burgess  in  which  they  sought 
to  recover  judgment  against  their  vendor  on 
his  covenants  of  warranty,  in  the  event  of 
judgment  against  them  for  the  land.  This 
motion  was  overruled,  and  plaintiffs  except- 
ed. There  was  a  verdict  and  judgment  for 
defendants,  and  all  of  the  plaintiffs  appealed. 

Under  the  first  assignment  of  error  it  is 
urged  that  the  court  erred  in  overruling 
plaintiffs'  motion  to  strilie  out  part  of  the  an- 
swers of  defendants  Estill  and  Burgess,  "be- 
cause the  issues  raised  by  said  answers  are 
not  germane  or  pertinent  to  the  object  of  this 
suit,  and  are  issues  in  which  the  plaintiffs 
have  and  can  have  no  possible  interest,  and  are 
improper  issues,  and  an  improper  joinder  of 
causes  of  action,  and  that  to  permit  the  de- 
fendants in  this  suit  to  litigate  and  contro- 
vert que.stions  between  tliemselves,  in  which 
plaintiffs  are  wholly  disinterested,  would  be 
detrimental  to  plaintiffs'  interests,  and  ought 
nut  to  be  allowed."    Article  4788  of  the  Re- 


vised Statutes  authorizes  the  defendant,  in  ac- 
tions of  trespass  lo  try  title,  to  malie  his  war- 
rantor a  party,  and  the  practice  of  doing  so 
seems  to  have  been  recognized  by  this  court 
as  proper.  Crain  v.  Wright,  60  Texi  615; 
Brown  v.  Hearon,  66  Tex.  63.  Rev.  St.  art. 
1209,  provides:  "Before  a  case  is  called  for 
trial,  .additional  parties  may,  when  they  are 
necessary  or  proper  parlies  to  the  suit,  be 
brought  in  by  proper  process,  either  by  the 
plaintiff  or  the  defendants  upon  such  terms 
as  tlie  court  may  prescribe;  but  such  parties 
shall  not  be  brought  in  at  such  a  time,  or  in 
such  a  manner,  as  unreasonably  to  delay  the 
trial  of  the  case."  Article  4788  expressly 
makes  the  warrantor  a  proper  party,  and  he 
was  alieady  before  the  court  by  his  answer 
to  the  plaintiffs'  petition.  It  was  not.  there- 
fore, necessary  to  delay  the  trial  to  bring  him 
in  by  process.  Being  a  party  to  the  suit  al- 
ready before  the  court,  he  was  bound  to  take 
notice  of  all  pleadings  filed  and  steps  taken 
in  the  case.  Bryan  v.  Lund,  25  Tex.  98. 
The  vendee's  right,  when  sued  for  the  land, 
to  make  his  warrantor  a  party,  seems  quite 
clear,  but  it  is  equally  clear  that  it  must  be 
done  in  such  manner  as  not  to  unreasonably 
delay  the  trial  of  the  plaintiff's  case.  It  is 
not  contended  that  any  delay  was  occasioned 
by  the  answers  agiiinst  which  the  motion 
was  directed.  Nor  does  it  appear  that  appel- 
lants sustained  any  injury  by  the  ruling  of 
the  court  to  which  the  first  a.4signmetit  of 
error  relates.  We  think  the  court  did  not  err 
in  overruling  the  motion.  Cases,  however, 
may  arise  in  which  the  court  might  be  au- 
thorized to  disallow  litigation  between  de- 
fendants to  the  prejudice  of  plaintiff. 

The  second  assignment  of  error  is:  "The 
court  erred  in  the  second  paragraph  of  its 
charge  to  the  j  ury,  which  is  as  follows :  •  You 
are  further  instructed  that,  when  a  certifi- 
cate is  jointly  owned  by  two  or  more,  either 
of  such  joint  owners  may  have  bis  interest  in 
such  certificate  located  in  a  single  survey. 
without  also  having  the  interest  of  the  other 
owners  located  or  patented ; '  because,  while 
such  is  correct  as  an  abstract  proposition  of 
law,  it  was  not  applicable  to  the  facts  proven 
in  this  case,  which  the  proof  showed."  It 
appears  from  the  evidence  that  the  original 
certificate  was  issued  to  James  Riley  on  the 
1st  day  of  March,  1838,  and  on  the  back  of 
the  original  is  Indorsed  the  transfer,  in  these 
words:  "For  and  in  consideration  of  thesum 
of  two  hundred  and  fifty  dollars,  and  other 
valuable  considerations,  I  hereby  give,  grant, 
bargain,  and  sell  unto  William  Revere  one- 
half  of  this  certificate,  and  the  land  due  me 
in  consequence  hereof,  and  to  said  Rerere's 
heirs  and  assigns  forever,  this  30th  day  of 
September,  1840. "  It  also  appears  from  the 
evidence  that,  at  the  time  the  location  and 
survey  of  the  land  in  controversy  was  made 
by  virtue  of  the  certificate,  more  than  half  ot 
the  land  called  for  by  the  certificate  had  al- 
ready been  located,  by  virtue  thereof,  in 
li^  River  county,  for  the  benefit  of  James 
Riley,  the  original  grantee,  and  W.  K.  lie- 
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vere  jointly,  and  was  afterwards  patented  to 
them  jointly;  that  the  deed  from  the  heirs 
of  James  Riley  to  William  Jernigin,  the  im- 
mediate  vendor  of  defendant  Smith,  dated 
January  23,  1872,  conveyed  their  interest  in 
the  certificate,  and  the  "land  located  by  said 
certitlcate,  or  that  may  be  located  by  the 
same,  or  any  part  thereof."     This  deed  ex- 
pressly recited  the  transfer  of  one-lialf  of  the 
certillcate  by  James  Riley  to  Williitm  K.  Re- 
vere on  tlie  SUth  day  of  September,   1840; 
that  the  deed  from  William  Jernigin  to  de- 
fendant Smith,  dated  November  25, 1874,  con- 
veyed one- half  of  the  certificate  conveyed  to 
the  vendor  by  the  heirs  of  James  Riley  on 
the  23d  day  of  January,  1872,  together  with 
all  lands  located,  or  tliat  may  be  Jocated,  by 
the  same,  forever,  and  recited  the  transfer  of 
the  half  interest  to  Revere  on  September  30, 
1840:  that  tliese  deeds  were  both  recorded  in 
Tarrant  county  prior  to  the  sales  of  portions 
of  the  land  by  defendant  Smith  to  defendants 
Estill  and  Burgess;  that  plaintiffs  proved 
title  in  themselves  by  direct  conveyance  from 
the  only  heirs  of  W.  K.  Revere,  dated  Feb- 
roary  10,  1885,  both  of  whom  were  married 
women,  for  the  interest  of  said  heirs  in  the 
certificate,  "and  all  lands  heretofore  or  here- 
after to  be  located,  or  heretofore  or  hereafter 
to  be  patented,  by  virtue  of  said  certificate;" 
that  the  heirs  of  Riley  asserted  claim  to  their 
interest  in  the  locations  made  In  Red  River 
county;  tliat  the  entire  certificate  had  been 
located  in  Red  River  county  for  the  Riley 
heirs  and  Revere,  but  a  portion,  being  in 
conflict  with  prior  locations,  was  floated  and 
located  in   Tarrant  county,  on  the  land  in 
controversy.    Under  this  state  of  facts,  we 
think  it  obvious  that  tlie  charge  here  com- 
plained of  was  neither  called  for  nor  justified 
by  tlie  evidence.    While  the  charge  is  cor- 
rect as  an  abstract  proposition  of  law,  it  has 
no   application  to  this  case;  and  it  seems 
prol)able  that  it  misled  the  jury,  to  the  preja- 
dice  of  appellants. 

The  third  assignment  of  error  is:  "The 
court  erred  in  refusing  to  instruct  the  jury 
as  requested  by  the  plaintiffs,  in  substance, 
that  the  deeds  and  title  papers  read  to  them 
in  evidence  showed  that,  at  the  time  J.  P. 
Smith  sold  to  the  defendants  the  land  in  con- 
troversy, he  owned  an  undivided  half  interest 
in  that  half  of  the  certificate  located  in  Red 
River  county,  and  but  a  half  interest  in  the 
lands  located  in  Tarrant  county;  and  that  the 
title  papers  and  deeds  read  in  evidence  by 
the  plaintiffs  entitled  the  plaintiffs  to  recover 
the  Llevere  half  interest  in  the  lands  sued  for 
by  them;  and  that,  if  the  entire  certificate 
had  at  one  time  been  located  on  lands  in  Red 
River  county,  in  favor  of  James  Riley  and 
yVna.  K.  Revere,  and  part  of  it  was  after- 
wards floated  or  lifted  and  located  in  Tar- 
rant county,  then  plaintiffs  would  be  entitled 
to  recover  one-half  of  the  lands  located  in 
Tarrant  county  by  virtue  thereof."  The 
facts  hereinbefore  recited  were  not  contra- 
dicted in  any  material  particular.  The  de- 
fendant Smith  had  full  notice,  by  the  recita- 


tions in  the  deed  from  the  Riley  heirs  to  Jerni- 
gin,  by  the  recitations  in  the  deed  from  Jemi- 
gin  to  him,  and  by  the  transfer  indorsed  up)- 
on  the  certificate  itself,  and  filed  in  the  gen- 
eral land-offlce,  that  the  Riley  heirs  claimed 
and  owned  »  half  interest  in  the  certificate, 
and  all  lands  that  bad  been  located  by  virtue 
of  the  certificate  prior  to  the  execntion  of  their 
deed  to  Jernigin.  By  the  same  means  he 
was  equally  well  informed  that  W.  K.  Re- 
vere owned  a  half  interest  in  the  certificate, 
and  the  lands  tliat  might  be  located  by  vir- 
tue thereof.  The  deeds  from  the  Riley  heirs 
to  Jernigin,  and  from  Jernigin  to  Smith, 
were  of  record  in  Tarrant  county  prior  to 
the  purchHses  of  defendants  Estill  and  Bur- 
gess from  defendant  Smith,  and  they,  too, 
thereby  had  full  notice  of  the  interest  of  W. 
K.  Revere.  While  the  court  may  not  have 
erred  in  refusing  to  give  the  several  special 
charges  in  the  form  they  were  requested,  we 
think  they  were  sufficient  to  call  the  atten- 
tion of  the  court  to  the  important  matter 
embraced  in  them.  On  the  case  made  by  the 
evidence,  we  think  the  court  should  have  in- 
structed the  jury  to  return  a  verdict  for  the 
plaintiffs.  In  view  of  what  we  have  said, 
other  assignments  of  error  become  imma- 
terial. We  are  of  opinion  that  the  judgment 
of  tlie  district  court  should  be  reversed,  and 
the  cause  remanded. 

Statton,  C.  J.  Report  of  the  commission 
of  appeals  examined,  tl>eir  opinion  adopted, 
and  the  judgment  is  Eeversed,  and  the  cause 
remanded. 


Bbashkb  v.  Jkmison  et  al, 
(Supreme  Court  of  Texas.    ITov.  18, 1889.) 

FhAUDCLBHT  CoirTSTl.NCBS— iNSTRDOnORS. 

1.  In  an  aotlon  hj  a  creditor  to  set  aside,  on  the 
KTOund  of  fraud,  a  bill  of  sale  executed  by  the 
debtor  to  a  relative,  an  instruction  to  the  jury  tbst, 
if  tbe  consideration,  or  any  part  of  11^  alleged  to 
bave  been  paid  by  the  vendee  for  the  goods  was 
unreal  and  ncUtious,  the  transfer  would  be  frand- 
ulent,  was  properly  given. 

2.  Inatructions  to  the  effect  that,  if  the  con- 
sideration really  existed  to  the  amount  alleged, 
and  the  goods  were  transferred  upon  that  consid- 
eration, the  transfer  would  be  valid,  unless  the 
value  of  the  goods  was.  greater  than  that  amount, 
and  that,  if  any  portion  of  the  debt  alleged  by  the 
vendee  to  constitute  the  consideration  of  the  sale 
did  not  exist,  or,  having  once  existed,  had  been 
paid  in  whole  or  in  part,  tbe  conveyance  would  be 
fraudulent,  were  properly  given. 

Commissioners'  decision.  Appeal  from 
district  court,  Limestone  county. 

Action  by  Jemison,  Grace  &  Go.  against 
T.  W.  Brasher  to  set  aside  a  bill  of  sale  X>t  a 
stock  of  goods  belonging  to  J.  A.  Brasher. 
Judgment  for  plaintiffs,  and  defendant  ap- 
pealed. 

E.  P.  Turner,  for  appellant.  Burroto  & 
Kincaid,  for  appellees. 

Hobby,  J.  This  was  a  trial  of  the  right  of 
property  in  and  to  a  stock  of  merchandise, 
etc.,  levied  on  by  virtue  of  an  attachment  is- 
sued out  of  the  county  court  of  Limestone 
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county,  at  the  instance  of  the  appellees,  in  a 
suit  brought  by  them  against  J.  A.  Brasher. 
The  property  was  in  appellant's  possession, 
who  filed  atlidaTit  and  gave  bond,  etc.  Ap- 
pellant's claim  was  based  on  an  alleged  bona 
fide  purchase  of  the  goods  from  J.  A.  Brasher 
for  the  sum  of  $2,250,  prior  to  the  levy  of  the 
writ.  Appellant's  title  was  evidenced  by  a 
bill  of  sale  dated  Kovember  12, 1883,  convey- 
ing the  goods  Involved  in  consideration  of 
92,250,  executed  by  J.  A  Brasher,  and  ac- 
knowledged and  recorded.  This  conveyance 
was  attacked  by  the  appellees  as  fraudulent, 
and  appellant  was  alleged  to  have  had  knowl- 
edge of  the  fraud.  It  was  also  alleged  that 
the  debt  constituting  the  alleged  considera- 
tion was  fictitious,  etc.  Verdict  and  judg- 
ment was  rendered  for  appellees  for  the  sum 
of  S600,  with  interest,  etc. 

There  was  evidence  that  appellees  were 
creditors  of  J.  A.  Brasher,  who  was,  on  No- 
vember 12,  1883,  and  for  some  time  before, 
in  failing  circumstances;  that  on  the  day 
stated  be  executed  a  bill  of  sale  conveying 
the  entire  stock  owned  by  him  to  bis  brother, 
the  appellant,  for  a  receipted  consideration  of 
$2,250.  There  was  also  proof  that  this  con- 
sideration was  a  debt  due  by  J.  A.  Brasher  to 
appellant,  for  money  loaned  and  notes  in- 
dorsed by  the  latter.  There  was  also  testi- 
mony that  a  part  of  this  debt  had  been  paid 
to  appellant  by  J.  A.  Brasher,  before  the  con- 
veyance of  the  goods,  and  there  was  evidence 
to  the  eflTect  that  none  of  this  debt  in  fact  ejc- 
isted  on  November  12, 1883.  The  goods  were 
variously  estimated  at  from  $1,800  to  $8,000 
in  value.  The  juiy,  under  the  instructions 
of  the  court,  found  that  the  conveyance  was 
fraudulent. 

It  is  assigned  as  error  that  the  court  charged 
the  jury  that,  "if  the  consideration,  or  any 
port  of  it.  alleged  to  have  been  paid  by  T.  W. 
Brasher  to  J.  A.  Braslier  for  the  goods,  was 
unreal  and  fictitious,  then  the  transfer  would 
be  fraudulent."  This  principle  we  believe  to 
be  correct.  If  any  portion  of  the  considera- 
tion recited  in  the  bill  of  sale  was  unreal  or 
fictitious,  the  transfer  would  be  fraudulent, 
because  the  law  will  not  attempt  to  ascertain 
what  part  of  the  consideration  is  genuine. 
There  being  a  part  of  it  unreal  and  fictitious, 
the  entire  conveyance  is  tainted  with  the 
fraud. 

The  following  paragraphs  of  the  instruc- 
tions given,  it  is  contended,  were  error:  The 
jury  were  told  that,  "if  the  consideration 
really  existed  at  the  time  of  the  conveyance 
as  alleged  by  appellant  on  account  of  money 
loaned,  and  because  of  liability  on  his  in- 
dorsements and  debts  assumed  for  J.  A, 
Brasher  to  the  amount  of  $2,250,  as  alleged, 
and  the  goods  were  transferred  in  satisfac- 
tion of  said  indebtedness,  then,  unless  the 
value  of  the  goods  transferred  was  greater 
than  was  reasonably  required  to  pay  said 
debt,  the  transfer  would  be  valid;"  and  fur- 
ther, that,  "if  any  portion  of  the  debt  claimed 
by  appellant  to  have  been  due  him  by  J.  A. 
Brasher  did  not  exist  at  the  time  of  the  trans- 


fer of  the  goods,  or  if,  having  once  existed, 
the  debt  bad  been  paid  in  whole  or  in  part," 
etc.,  then  the  conveyance  would  be  fraudu- 
lent. It  will  be  noticed  that  the  conaideiii- 
tion  stated  in  the  bill  of  sale,  which  oonsti- 
tnted  appellant's  title,  was  $2,250.  There 
was  evidence  from  which  the  jury  may  have 
believed  that  this  recited  consideration  was 
not  real.  In  other  words,  that,  if  any  in- 
debtedness existed,  itdid  not  exist  to  the  ex- 
tent of  $2,250;  and,  consequently,  that  the 
consideration  recited  ftaa  a  false  one.  There 
was  no  attempt  made  by  the  appellant,  who 
testified,  to  explain  this.  It  was  not  shown 
to  have  been  inserted  by  mistake,  or  the  re- 
sult of  a  miscalculation  of  the  amount  of  ttie 
debt  in  the  settlement,  if  any,  between  J.  A. 
Brasher  and  appellant.  On  the  contrary,  it 
appears  from  the  testimony  that  the  appel- 
lant himself  claimed  that  the  debt  was  only 
$1,800.  Such  being  the  evidence,  the  infer- 
ence was  well  warranted,  in  the  absence  of 
any  explanation  of  this  recited  consideration, 
that  it  was  inserted  for  the  purpose  of  cover- 
ing all  the  goods  then  owned  by  J.  A.  Brasher. 
These  instructions  last  referred  to  were  in 
harmony  with  the  charge  first  quoted,  to  the 
effect  that  any  part  of  the  consideration  aet- 
nally  paid  for  the  goods,  if  fictitious  and  un- 
real, would  invalidate  tlie  conveyance,  be- 
cause in  such  case  the  entire  transaction  is 
tainted,  and  an  inquiry  will  not  be  instituted 
as  to  how  much  or  what  portion  of  the  con- 
sideration is  genuine,  unless  it  be  shown  that 
the  amount  inserted  was  done  by  mistake,  or 
in  some  way  not  affecting  the  fairness  or  bona 
flde»  of  the  transaction.  The  charge,  we 
think,  properly  presented  the  issues  in  t>)e 
case.  There  is  no  error  in  the  Judgment,  and 
it  should  be  affirmed. 

Stattok,  O.  J.  Report  of  the  commissioa 
of  appeals  examined,  their  opinion  adopted, 
and  the  judgment  affirmed. 


Missouri  Pao.  Rt.  Go.  v.  Mitchell. 

{SupreTM  Court  of  Texa».    Nov.  13,  1889.) 

Bailboad  Companies— Accidents  to  T&usi — 

DaMAOES — PlKADINO — BviDENCB. 

1.  Allegations  in  a  petition  against  a  railroad 
company  for  personal  injuries,  that  plaintiS  waa 
put  to  great  inconvenience  and  delay ;  that  he  was 
expected  at  a  certain  city  on  a  certam  day,  bat  was 
unable  to  reach  it;  that  the  weather  was  bitterly 
oold,  and  the  place  of  the  accident  not  near  any 
house,  and  be  was  forced  to  walk  back  to  nearest 
town  for  shelter,  and  suffered  greatly  thereby ;  and 
that,  by  reason  of  said  inconvenience  and  delay,  be 
was  damaged  in  the  further  sum  of  tSOO,— are  too 
vague  to  warrant  an  allowanoe  for  iaoonTenience. 

8.  Where  the  court  charges  that,  "to  entitl» 
plaintiff  to  recover  for  future  damage,  there  must 
be  a  reasonable  certainty  as  to  such  future  dam- 
age,— a  mere  probability  of  its  occurrence  is  not 
enough, " — it  is  not  error  to  refuse  to  give,  as  part 
of  the  same  charge,  the  following:  "Future  dsin»- 
ges  can  only  be  awarded  when  It  Is  rendered  reason- 
ably certain  from  the  evidence  that  such  dsma^ea 
will  evidently  bnd  necessarily  result  from  tbe  orig- 
inal injury." 

8.  An  expert,  while  testifying  as  to  an  injury 
received  by  plaintiff,  was  permitted  to  testify  with- 
out objection  that  plaintiff  assured  him  h«  had 
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nOTer  suffered  with  core  eyes  or  been  injured  In 
Ms  eyes.  Held,  that  it  was  proper  to  refuse  a  re- 
quest to  charge  the  jury  not  to  consider  evidence 
of  symptoms  of  injury  not  testified  to  by  plaintitf, 
but  stated  by  him  to  his  physician,  as  the  objection 
to  the  eTidenoe  came  too  late. 

4.  A  refusal  to  charge  the  jury  not  to  include 
in  their  estimate  of  actual  damages  any  expense 
for  attorney's  fees,  or  expense  incurred  by  plaintiff 
in  attending  court  to  prosecute  his  suit,  is  proper, 
where  suoh  damages  are  not  alleged  in  the  plead- 
ings or  included  in  the  evidence. 

5.  In  an  action  against  a  railroad  company  for 
injuries  received  in  a  wreck,  the  evidencaas  to  the 
condition  of  the  road  should  be  confined  to  the  time 
and  place  of  the  accidenL  and  all  evidence  aa  to 
other  wrecks  excluded,  though  presented  on  the 
question  of  exemplary  damages. 

Appeal  from  district  court,  Upshur  county ; 
Felix  J.  MoCobd,  Judge. 

This  was  an  action  for  damages,  brought 
by  J.  W.  Mitchell  against  the  Missouri  Pa- 
cific Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals. 

Whitaker  <£  Bonner,  for  appellant.  H 
Chilton,  for  appellee. 

■  Heniit,J.  Appellee  brought  this  suit  tore- 
cover  damages  for  personal  injuries  received 
by  bim  in  a  wreck  of  one  of  defendant'strains, 
on  which  he  was  being  conveyed  as  a  passen- 
ger, at  a  point  between  Tyler  and  Troupe. 
The  petition  charges  that  the  road-l)ed  be- 
tween the  two  places  named,  as  well  as  at  the 
place  of  the  wreck,  was  out  of  order.in  bad  con- 
dition, and  unsafe  for  the  transportation  of 
passengers  thereon;  that  the  ties,  at  the  place 
of  tbe  derailment,  were  old  and  rotten,  the 
iron  rails  were  worn  and  broken,  and  the 
track  was  oat  of  level, — all  of  which  contrib- 
nted  to  and  caused  the  wreck.  The  petition 
charged  that  plaintiff's  expense  for  medical 
attention,  to  which  he  was  subjected  in  con- 
sequence of  his  injuries,  amounted  to  SlOO; 
that  the  value  of  time  lost  by  him  amounted 
to  S500;  and  tliat,  by  his  physical  and  mental 
suffering,  he  had  been  damaged  $10,000.  He 
prayed  for  $20,000  as  exemplary  damages. 
The  petition  contains  also  the  following  ad- 
ditional allegation :  "Plaintiff  further  charges 
that  by  said  derailment  he  was  pnt  to  great 
Inconvenience  and  delay;  that  he  was  ex- 
pected at  the  city  of  Tyler  on  the  said  26th 
day  of  December,  1887,  but  was  unable  to 
reach  said  city ;  that  the  weather  was  bitterly 
cold, and  the  place  of  the  accident  was  not  near 
any  house,  and  that  he  was  forced  to  walk  back 
to  the  town  of  Troupe  for  shelter,  and  suf- 
fered greatly  thereby;  and  that,  by  reason  of 
said  inconvenience  and  delay,  he  was  dam- 
aged in  the  further  sum  of  five  hundred  dol- 
Jars." 

The  court,  in  its  charge  to  the  jniy,  directed 
them  to  take  into  consideration  the  injuries 
of  defendant  on  account  "of  mental  pain  and 
physical  suffering;  his  loss  of  time,  medical 
bll]s>  and  his  inconvenience."  The  defend- 
ant specially  excepted  "to  all  allegations  in 
the  petition  claiming  five  hundred  dollars  for 
inconvenience  and  delay,  because  they  are 
vague,  and  do  not  show  with  suflScIent  cer- 
tainty facts  that  entitle  plaintiff  to  recover 


such  damages."  The  exception  was  over- 
ruled by  the  court.  Over  the  objection  of  de- 
fendant, plaintiff  was  permitted  to  prove,  by 
many  witnesses,  that  the  International  & 
Great  Northern  Bailrond  bed  and  track  be- 
tween Troupe  and  Tyler,  and  also  between 
Tyler  and  Lindale,  at  and  before  the  time  of 
the  wreck,  was  in  bad  condition;  that  many 
ties  were  rotten,, and  the  iron  greatly  worn; 
and  that  several  'wrecks  of  freight  and  other 
trains  had  occurred  iMtween  said  points.  The 
bill  of  exceptions  taken  by  defendant  to  the 
miing  statM  that  the  evidence  was  offered  by 
plaintiff  to  show  gross  negligence  under  his 
claim  for  exemplary  damages.  At  the  re- 
quest of  defendant's  counsel,  the  court 
charged  the  jury  "not  to  find  exemplary  dam- 
ages against  defendant,  merely  t>ecause  of  the 
alleged  bad  condition  of  the  railroad,  bed,  and 
track,  and  not  to  consider  any  evidence  of  the 
bad  condition  of  the  track  and  road-bed  at. 
other  places  than  where  the  wreck  occurred, 
if  the  wreck  was  caused  by  a  broken  rail. " 
The  jury  found  a  verdict  for  actual  damages 
only.  The  petition  charged  the  damages 
claimed  resulted  from  the  "inconvenience  and 
delay,"  and  the  charge  directed  the  jury  to 
consider  "inconvenience"  as  one  of  tiie 
grounds  of  duaage.  The  plea  does  not  state 
a  cause  of  action  with  the  required  precis- 
ion, and  the  exception  should  have  been  sus- 
tained, and  the  charge  referring  to  it  ought 
not  to  have  been  given. 

The  court,  at  the  request  of  the  defendant, 
charged  as  follows:  "To  entitle  plaintiff  to 
recover  for  future  damage,  there  must  l>e  a 
reasonable  certainty  as  to  suoh  future  dam- 
age; a  mere  probability  of  its  occurrence  is 
not  enough."  Defendant  asked  the  court  to 
give  the  following  as  part  of  the  same  charge: 
"Future  damages  can  only  be  awarded  when 
It  is  rendered  reasonably  certain  from  the 
evidence  that  such  damages- wilt  evidently 
and  necessarily  result  from  the  original  in- 
jary;"  which  the  court  refused.  We  think 
the  discrimination  made  by  the  court  was 
correct. 

Dr.  Walker,  a  witness  for  plaintiff,  among 
other  things,  testified  as  follows:  "I  am  pos- 
itive plaintiff  is  permanently  Injured  in  his 
spine,  and  can  demonstrate  it  to  the  jury. 
He  has  a  nervous  twitching  in  his  right  eye, 
and  the  eye  itself  Indicates  some  spinal  affec- 
tion. I  examined  bis  eye  t)efore,  and  found 
the  trouble,  and  he  assured  me  he  had  never 
suffered  with  sore  eyes  or  been  injured  in  his 
eye.  He  will  never  get  well.  He  will  con- 
stantly grow  worse."  This  witness  had,  on 
a  previous  examination,  given  strong  testi- 
mony to  the  effect  that  plaintiff  had  suffered 
a  permanent  spinid  injury,  while  other  ex- 
pert witnesses  had  expressed  opinions,  to 
some  extent,  challenging  the  correctness  of 
his  conclusion.  This  evidence  was  admitted 
without  objection,  but  afterwards  defend- 
ant's counsel  requested  the  court  to  charge 
the  jury  to  not  consider  "evidence  of  symp- 
toms of  injury  not  testified  to  by  plaintiff, 
but  stated  by   bim   to  Dr.  Walker."    We 
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think  the  evidence  was  Improper,  and,  if  it 
had  been  objected  to  when  offered,  it  ongbt 
to  have  been  excluded.  The  objection,  how- 
«ver.  came  too  late  when  interposed  for  the 
first  time  in  the  form  of  a  charge  to  the  jury, 
and  the  court  properly  refused  to  give  the 
charge. 

The  defendant  req  uested  the  court  to  charge 
the  jury  not  to  Include  in  their  estimate  of 
«ctual  damages  any  expense  for  attorney's 
fees  or  expense  incurred  by  plaintiff  in  at- 
tending court  to  prosecute  his  suit.  Such 
dHmages  were  not  allied  in  the  pleadings, 
or  included  in  the  evidence,  and  a  charge  up- 
on the  subject  was  properly  refused. 

It  is  claimed  that  the  verdict  for  $7,500 
actual  damiiges  is  excessive.  Aa  the  cause 
will  be  reversed  upon  another  ground,  and 
as  neither  the  verdict  nor  the  evidence  may 
on  another  trial  correspond  with  what  it  was 
upon  the  trial  under  review,  we  deem  it  im- 
proper to  discuss  this  assignment.  The  evi- 
dence with  regard  to  the  general  condition  of 
the  International  &  Great  Northern  Railroad, 
on  wlilch  the  wreck  occurred,  between 
Troupe  and  Lindale,  ought  not,  under  the 
circumstances  of  the  case,  to  have  t)een  ad- 
mitted upon  the  issue  of  exemplary  damages, 
or  for  any  other  purpose.  The  question  of 
the  liability  of  the  defendant  for  damages  of 
any  kind  should  have  been  conflned  to  the 
condition  of  the  road  at  the  time  and  place  of 
the  occurrence,  and  all  issues  as  to  the  con- 
dition of  tlie  road  elsewhere,  as  well  as  of 
previous  wrecks  elsewhere,  ought  to  have 
4)een  carefully  kupt  from  the  jury,  in  w hat- 
over  form  they  were  presented.  Railroad 
Oo.  v.  Johnson,  10  S.  W.  Bep.  828;  Railroad 
Co.  T.  Shuford,  Id.  411.  As  will  be  seen  by 
the  charge  «re  have  quoted,  all  evidence  of 
this  character  was  excluded,  by  the  charge  of 
the  oourt,  from  the  consideration  of  the  jury 
for  all  purees.  While  we  think  the  intro- 
duction of  such  evidence,  and  especially  of 
such  a  mass  of  it,  as  we  find  in  the  record, 
was  highly  improper,  yet,  if  the  admission  of 
the  evidence  was  the  only  error  shown  by  the 
record,  then,  in  view  of  the  fact  that  it  was 
admitted  only  on  the  issue  of  exemplary  dam- 
ages, and  as  the  jury  were  instructed  not  to 
consider  it  under  that  issue,  and  as  the  jury 
gave  no  verdict  for  exemplary  damages,  we 
would  not  reverse  the  cause  for  that  reason. 
For  the  errors  committed  in  overruling  de- 
fendant's exception  to  the  petition,  and  in 
giving  the  charge  on  the  same  subject,  the 
judgment  is  reversed,  and  the  cause  re- 
manded. 


Whitb  SBwma-MACHiNB  Co.  v.  Atkeson 
et  al. 
{Supreme  Court  of  Texas.    Dea  6, 1889.) 
Cbbditobs'  Bill — Adequatb  Rehbot  at  Law. 
In  an  action  to  recover  a  debt,  the  petition 
alleged  that  various  parties,  who  were  made  par- 
ties defendant,  were  indebted  by  promissory  note 
to  defendant,  which  notes  had  been  assigned  to  de- 
fendant J.  to  defraud  creditors.    The  defendant's 
tereditors  were  also  made  parties,  and  an  injunction 


and  appointment  of  a  reoelver  were  prayed  for. 
The  petition  further  alleged  "  that  the  plaintiffs  are 
informed  and  believe  that  a  large  portion  of  said 
above-mentioned  notes  are  now  due  and  unpaid, 
and  are  upon  good  and  solvent  parties,  out  of  whom 
can  be  nude  and  collected  the  amount  due  upon 
each  of  said  notes,  and  the  plaintlfls  are  unable  to 
give  the  amounts  due  upon  any  of  said  notes." 
Held,  that  the  petition  should  be  dismissed,  as  it 
failed  to  show  that  plaintiff  did  not  have  an  ade- 
quate remedy  by  garnishment. 

Appeal  from  district  court,  Johnson  coun- 
ty: J.  M.  Hall,  Judge. 

This  was  an  action  brought  by  the  White 
Sewing-Machine  Company  against  J  B.  At- 
keson and  otiiers,  to  have  a  receiver  appoint- 
ed, and  restrain  defendants  from  collecting 
their  notes,  and  to  secure  an  equitable  adjust- 
ment of  the  rights  of  the  creditors  of  defend- 
ants to  the  proceeds  of  said  notes. 

Field  <&  Davis  and  Crane  tt  Ramsey,  for 
appellant.  W.  A .  Ledbetter,  Davis  dt  Harris, 
and  F,  M.  Brantley,  for  appellees. 

Oainbs,  J.  The  appellant  corporntion,  be- 
ing a  creditor  of  appellee  J.  B.  Atkeson, 
brought  this  suit  to  i-ecover  the  debt,  and 
made  J.  D.  Atkeson  and  others  parties  de- 
fendant. It  was  alleged  that  both  J.  B.  Atke- 
son and  J.  D.  Atkeson  were  insolvent,  and, 
in  effect,  as  we  take  it,  that  neither  bad  any 
property  subject  to  forced  sale:  that  sundry 
persons,  who  were  named,  were  severally  in- 
debted to  J.  B.  Atkeson  by  promissory  notes, 
payable  to  his  order,  and  that,  for  the  purpose 
of  defrauding  bis  creditors,  he  bad  trans- 
ferred these  evidences  of  debt  to  J.  D.  Atke- 
son, who  was  proceeding  to  collect  the  same. 
Other  creditors  were  made  parties  defendant 
to  the  suit,  with  the  view  that  Uieir  rights  in 
the  fruits  of  the  leeovery  as  to  the  notes 
should  be  adjusted.  The  prayer  was  for  an 
injunction  against  J.  B.  Atkeson  and  J.  D. 
Atkeson,  restraining  them  from  transferring 
or  collecting  the  notes;  that  a  receiver  should 
be  appointed  to  take  possession  of  and  to  c(d- 
lect  them;  and  that,  upon  final  hearing,  the 
plaintiff  have  judgment  for  his  debt,  and  that 
the  court  should  make  an  equitable  adjust 
ment  of  the  rights  of  the  plaintiff,  and  of  the 
otiier  creditors  of  J.  B.  Atkeson,  in  the  pro- 
ceeds. The  injunction  was  issued,  and  a  re- 
ceiver appointed,  but  before  the  hearing  de- 
murrers were  sustained  to  so  much  of  the 
petition  as  sought  equitable  relief.  The  in- 
junction was  dissolved,  and  receiver  directed 
to  restore  the  notes  and  money  in  his  hands 
to  the  defendants  J.  B.  Atkeson  and  J.  D. 
Atkeson.  The  plaintiff  recovered  a  judg- 
ment against  J.  B.  Atkeson  for  its  debt  only. 
The  action  of  the  court  in  sustaining  the  de- 
murrers to  the  petition  is  assigned  aa  error. 
In  the  cases  of  Price  v.  Brady,  21  Tex.  614, 
and  Taylor  v.  Gillean,  23  Tex.  608,  the  ques- 
tion of  the  power  of  tliedistrict  court,  through 
its  equitable  jurisdiction,  to  subject,  to  the 
payment  of  his  debts,  choses  in  action  belong- 
ing to  an  insolvent  debtor,  which  have  been 
fniudulently  assigned  to  a  third  party,  was 
discussed,  but  in  neither  case  was  it  definitely 
decided.    In  the  former  (Price  v.  Brady)  the 
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attempt  was  to  hold  notes  which  belopiged  to 
a  judgment  debtor,  and  were  in  the  hands  of 
an  agent  tor  collection,  subject  to  a  writ  of 
garnishment  served  upon  the  agent<  It  was 
held  that  the  writ  of  garnishment  reached 
only  such  property  as  was  subject  to  levy 
and  sale  under  execution,  and  that,  therefore, 
promissory  notes  themselves  were  not  subject 
to  the  writ.  Taylor  v.  Gillean,  supra,  was  a 
case  more  like  the  present.  The  suit  was 
brought  by  a  creditor  of  Gillean  &  Co.,  wlio 
alleged  that  they  were  insolvent,  and  that 
they  bad  fraudulently  transferred  notes  and 
accounts,  large  in  numt>erand  amount,  to  one 
Beeves,  as  trustee  for  the  purpose  of  paying 
certain  fictitious  debts,  and  that  certain  of  the 
notes  so  transferred  had  previously  been  as- 
signed to  the  plaintiff,  as  collaterals  to  secure 
his  debt.  A  writ  of  injunction  and  the  ap- 
pointment of  a  receiver  were  prayed  for,  and 
the  prayer  was  granted.  The  effort  was  not 
only  to  subject  the  notes  which  had  been  as- 
signed to  plaintiff  to  the  payment  of  his  debt, 
but  to  subject,  also,  the  other  notes  and  ac- 
coants  to  the  payment  of  the  debts  of  Gillean 
&  Co.  in  general.  In  the  lower  court  the  in- 
junction WHS  dissolved  and  the  relief  denied, 
except  as  to  the  notes  which  had  been  assigned 
to  the  plaintiff.  The  judgment  was  affirmed 
upon  tlie  ground  that  it  appeared  from  the 
face  of  the  petition  that  the  plaintiff  had  an 
adequate  remedy  at  law.  Tiie  petition  alleged 
the  insolvency  of  Gillean  &  Co.,  but  did  not 
show  that  they  had  property  subject  to  exe- 
cation;  and  the  court  say,  further,  that  there 
was  a  remedy  by  writ  of  garnishment. 

We  think  that  in  the  first  particular  the 
petition  in  the  present  case  differs  from  that 
in  the  case  of  Taylor  v.  Gillean.  The  allega- 
tions in  the  case  before  us  are  probably  aaSL- 
cient  to  show  that  the  defendant  Atkeson  has 
no  property  which  can  be  reached  by  attach- 
ment ur  execution.  In  the  second  particular 
the  two  cases  are  essentially  the  same.  In 
the  petition  before  us  it  is  alleged  "that  the 
plaintiffs  are  informed  and  believe  that  a  large 
portion  of  said  above-mentioned  notes  are  now 
dne  and  unpaid,  and  are  upon  good  and  solv- 
ent parties,  out  of  whom  oan  be  made  and 
collected  the  amount  due  upon  each  of  said 
notes,  and  the  plaintiffs  are  unable  to  give  the 
amountsdueuponany  of  said  notes."  From 
this  allegation  it  does  not  appear  that  the  sum 
of  tlie  amounts  due  upon  the  matured  solvent 
notes  is  not  sufficient  to  discharge  plaintiff's 
demand.  The  petition,  therefore,  fails  to 
show  that  plaintiff  hud  not  an  adequate  rem- 
edy at  law  by  the  writ  of  garnishment,  and 
hence  we  conclude  that  the  demuiTer  was 
prof>erly  sustained.  Tliere  is  a  distinct  inti- 
mation in  the  opinion  in  the  case  of  Fi-lce  v. 
Brady,  supra,  that,  if  It  was  desired  to  subject 
eboses  in  action  belonging  to  a  debtor  In  the 
bands  of  a  third  person  to  the  payment  of  his 
debts,  legislation  would  be  appropriate.  The 
Revised  Statutes  liave  provided  a  remedy  for 
reach!  ng  the  shares  of  a  debtor  in  an  incor- 
porated company,  but  contain  no  such  pro- 
vision as  to  negotiable  instruments.    The 


rule  of  the  law-merchant,  which  forbids  the 
garnishment  of  debts  evidenced  by  these  in- 
struments before  maturity,  enables  a  debtor 
to  convert  his  property  into  such  securities, 
and  thereby  to  defeat  or  delay  the  collection 
ot  the  debts  against  him,  and  leaves  open  a 
door  tofraud.  But  in  view  of  the  doubts  ex- 
pressed in  the  opinion  above  referred  to,  as 
to  the  power  of  the  courts  to  afford  a  rem^y, 
and  of  the  fact  that  we  find  no  authoritative 
(pinion  of  this  court,  since  rendered,  affirm- 
ing the  power,  it  may  be  questioned  whether 
such  remedy  should  be  held  to  exist.  The 
case  of  Railway  Co.  v.  McDonald,  53  Tex. 
510,  is  cited  Is  the  brief  of  appellant's  coun- 
sel  in  support  of  the  affirmative  of  the  ques- 
tion. But  that  was  a  case  in  which  the  cred- 
itor of  a  corporation,  which  had  been  dissolved 
and  the  assets  of  which  were  in  the  bands  of 
trustees,  sought,  by  a  direct  suit,  to  subject 
a  debt  due  to  the  trustees  to  the  payment  of 
her  demand.  The  court  held,  in  effect,  that, 
because  of  the  trust,  the  remedy  by  garnish- 
ment was  embarrassed,  if  not  inappropriate, 
and  that,  therefore,  a  court  of  equity  had  ju- 
risdictlen.  The  court  further  say  that  since 
it  did  not  appear  that  there  were  any  other 
creditors  of  the  insolvent  corporation,  and 
since  the  tiastees  had  not  objected  to  the 
judgment,  their  debtor,  the  appellant  in  the 
case,  had  no  right  to  complain.  The  appel- 
lant corporation  owed  the  debt,  and,  the  trus- 
tees being  before  the  court,  it  was  protected 
by  the  judgment.  We  find  no  error  in  the 
judgment,  and  it  is  affirmed. 


MoFablik  «.  Yauohn. 
(Supreme  Court  of  Texat.    Nov.  13, 1880.) 

TaaSFASS  TO  TRT  TITLB— JdOOHXNT— AFPIAI/— 

WsiaHT  ov  Evidence. 

1.  Where,  by  agreement,  two  methods  of  locat- 
ing a  survey  axe  presented  to  the  jury,  with  in. 
Btruotlons  to  Had  wr  the  plaintiff  or  defendant 
■ocording  to  the  MllsbUiW  of  the  method  contended 
for  bj  eaoh,  and  the  verdict  Is  in  favor  of  locating^ 
the  survey  as  ptalntift  claims,  and  the  court  awards 
judgment  thereon,  the  judgment  will  not  be  dis- 
turbed, unless  defendant's  method  of  looattng  the 
survey  is  oertainljr  the  moat  accurate. 

2.  Where  a  verdict  has  been  rendered  in  favor 
of  a  plaintiff,  who  claims  under  a  certain  survey, 
a  judgment  may  be  rendered  giving  the  calls  of 
said  survey  with,  the  bearings  of  a  resnrvey,  and 
also  directing  the  mode  of  fixing  thelocality  of  the 
laud  to  correspond  with  the  verdict  and  plaintiff's 
claim,  though  the  petition  did  not  call  for  the  bear- 
ings. 

Gommissieners'  decision.  Appeal  from  dis- 
trict court,  Burnett  county;  W.  A.  Black- 
burn,  Judge. 

This  was  an  action  by  T.  IX  Vaughn  against 
John  McFarlin.  Judgment  for  plaintiff,  and 
defendant  appeals. 

Matthews  <&  Wood,  for  appellant.  /.  ff. 
Cook,  for  appelleSi 

> 

CoLLABi),  J.  The  verdict  of  the  jury  was 
in  favor  of  the  plaintiff  below,  and  in  favor 
of  his  method  of  locating  the  It.  B.  Moore 
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survey.  The  question  for  us  tlien  is,  is  the 
verdict  so  clearly  wrong  as  to  require  an  ap- 
pellate court  to  set  it  aside?  By  an  agree- 
ment filed  by  the  parties,  both  methods  of  lo- 
cating the  Moore  survey — tlie  one  contended 
for  by  plidntift  below,  and  the  one  contended 
for  by  the  defendant — were  submitted  to  the 
jury,  and  it  was  agreed  that,  if  the  jury 
should  And  that  the  more  reliable  and  definite 
way  of  locating  the  survey  was  by  running 
from  the  J.  D.  Baines  survey,  tiien  they  should 
find  for  the  plaintiff;  but,  if  they  should  find 
that  it  was  more  reliable  to  begin  down  the 
river  at  the  Payne  corner,  the  verdict  should 
be  for  the  defendant.  The  court  gave  the 
jury  appropriate  instructions  of  the  law  ap- 
plicable to  the  case,  and  the  question  so  sub- 
mitted was  decided  in  favor  of  tlie  plaintiff. 
The  Moore  survey,  under  which  plaintiff 
claimed,  was  older  tiian  the  Acosta,  under 
wbichdefendantclaimed;  the  former  Insisting 
that  the  Moore  survey  covered  over  two- thirds 
of  the  Acoata,  and  the  latter  tliat  the  conflict 
was  for  only  a  small  quantity  of  land,  for 
which  defendant  did  not  aak.  for  judgment. 
The  Payne  survey  mentioned  in  the  agree- 
ment of  the  parties  is  a  survey  of  26  labors, 
No.  6  in  a  block  of  surveys  on  the  north  side 
of  the  Colorado  river,  in  Burnett  county,  and 
the  Raines  survey  is  No.  13  of  the  same  block, 
there  being  about  13.000  varas  between  the 
two,  covered  by  other  surveys,  the  Baines 
being  up  the  river  from  the  Payne.  The 
Moore  survey  lies  to  the  north  of  this  block 
of  river  surveys,  but  not  contiguous.  Plain- 
tiff's evidence  showed  that  the  Moore  survey 
could  be  located  from  the  Baines.  By  an  old 
map,  a  sketch  from  which  was  in  evidence, 
it  is  seen  that  survey  No.  S3  lies  north  of  the 
Baines;  that  from  the  Baines  north-west  cor- 
ner N.  SO  £.,  3,053  tiaras,  with  the  west  line 
of  No.  S3,  to  its  north-west  corner:  and 
tlience.  with  its  north  line.  S.  60  £.,  6,444 
varas,  its  north-east  comer  would  be  reached. 
The  west  line  of  the  Moore  intersects  the 
north  line  of  No.  33  at  1,077  oaras  from  its 
(S3)  north-east  comer.  It  was  proved  that, 
by  running  from  the  north-west  comer  of  the 
Baines,  the  courses  and  distances  indicated 
in  the  map  for  the  west  and  north  lines  of 
the  survey  No.  88,  the  aouth-west  corner  of 
the  Moore,  where  its  west  line  intersects  the 
north  line  of  No.  83,  was  reached  at  5,367 
varas,  to  which,  If  the  1,077  varas  called  for 
in  the  Moore  be  added,  the  north  line  of  No. 
S3  would  be  completed  at  6,444  varas,  as 
shown  on  the  old  map.  The  same  witness 
who  testifies  to  this  fact  also  says  that  this 
line  (the  north  line  of  No.  83)  must  be  ex- 
tended 200  varas  to  reach  its  north-east  comer, 
as  pliiintiff  fixes  it  by  the  Moore  call,  but 
that  200  varas  is  the  usual  excess  in  a  line  of 
such  length  in  other  surveys  in  the  neighbor- 
hood. To  extend  the  line,  the  200  varas 
would,  however,  locate  the  Moore  very  near 
where  plaintiff  claims  it  is.  Harvey  mad^ 
the  original  Moore  survey  in  1839,  and  made 
a  resurvey  in  1863;  by  the  last  marking  the 
lines  and  establishing  corners  where  plaintiff 


below  now  says  it  is.    The  north-east  comer 
of  No.  33  is  called  for  in  the  original  survey, 
as  identical  with  the  south-west  corner  of 
survey  No.  23,  and  it  (the  Moore)  then  runs 
with  No.  23  around  three  of  its  sides,  calling 
for  its  corners,  taking  a  block  out  of  the 
Moore  on  the  south.    This  shows  tliat  the 
Moore,  as  originally  run,  had  special  respect 
to  these  surveys  Nos.  38  and  23,  and   that 
their  position  may  be  looked  to  in  locating 
the  Moore.    The  position  of  these  survejrs  is 
fixed  by  the  old  map  from  the  Baines.     To  so 
locate  them  would  fix  the  Moore  where  the 
jury  found  it  was.    In  addition  to  this,  Har- 
vey, who,  as  beforo  slated,  made  the  original 
Moore  survey  as  well  as  the  Payne  and  other 
adjacent  surveys,  in  18S9,  testified  on  the 
trial  that,  in  the  resurvey  in  1863  of  the 
Moore,  he  commenced,  as  near  as  he  can  rec- 
ollect, at  the  same  point  that  he  did  in  1889, 
and  it  was  in  proof  that,  in  1863,  Harvey 
commenced  on  the  Baines  survey  to  locate 
the  place  of  the  Moore.    Harvey  also  testified 
that  in  the  resurvey  be  does  not  recollect  that 
be  made  any  change  on  the  ground  as  to  the 
Moore.    One  of  the  surveyors  also  testified 
that  he  could  as  easily  and  reliably  locate  the 
Moore  from  the  Baines  as  from  the  Payne. 
We  therefore  see  there  was  evidence  tend- 
ing to  establish  the  conclusion  reached  by 
the  jury.     The  verdict  may  not  be  more 
satisfactory  than  it  would  have  been  if  the 
jury  bad  located  the  surrey  from  the  Payne. 
It  is  notour  province  to  decide  that  question, 
as  neither  side  furnishes  us  with  a  controlling 
demonstration.    The  survey  may  be  estal^ 
lished  from  the  Payn&    The  south-west  cor- 
ner of  the  Payne  on  the  river  is  found  by  the 
shape  of  the  river,  and  distance  from   its 
known  south-east  corner.    Its  west  line  then 
runs  out  from  the  river  10,612  varas,  where 
the  Davis  league  joins  it  on  the  north,  to  the 
east  and  north  end  of  which  is  the  Yates  sur- 
vey of  8^  labors,  whose  west  boundary,  by 
calls,  is  the  east  boundary  of  the  Moore;  but 
from  the  river  corner  of  the  Payne  there  is 
not  a  marked  line  or  corner  on  any  of  these 
connecting  surveys,  a  distance  of  some  18,000 
varas.    To  locate  the  Moore  where  defendant 
says  it  is,  course  and  distance  alone  must  be 
relied  on  without  taking  into  account  any  of 
the  surplus  of  700  or  S)0  varas,  known  to 
exist  between  the  Payne  and  Baines  surveys. 
So  we  cannot  see,  by  comparison  of  the  two 
methods  of  locating  the  Muore  as  submitted 
to  the  jury  by  the  parties,  tliat  defendant's 
method  is  certainly  the  most  accurate,  or  so 
clearly  so  as  to  require  a  reversal.    The  court 
rendered  judgment  for  plaintiff,  giving  tlie 
calls  of  the  original  Moore  as  described  in 
plaintiff's  petition,  with  the  bearings  as  in 
the  resurvey  of  1863,  and  also  directing  the 
mode  of  fixing  the  locality  of  the  land  to  cur- 
respond  with  the  verdict  and  plaintiff's  claim. 
There  was  no  error  in  this.    It  was  necessary 
and  proper  to  do  so  under  the  evidence,  even 
though  tlie  petition  did  not  call  for  the  bear- 
ings.   Jones  V.  Andrews,  9  S.  W.  Rep.  170. 
We  conclude  the  judgment  should  be  atlirmed. 
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Stattom,  C.  J.  Bepoitof  thecommissioii 
of  appeals  examined,  their  opinion  adopted, 
and  the  judgment  affirmed. 


SOUTHEBN  FaO.  By.  Ck>.  tt  ol.  V.  MAI>I>0X 

«t  al. 

(.Supreme  Court  of  Texaa.    Deo.  8, 1889.) 

Lirx-BroaK  Sbifmkntb  —  Lihitino  Liabiutt  — 
Hbajisat  Kyidenob. 

1.  A  eanier  cannot  limit  Ita  liability' for  the 
fnll  value  of  stock  lost,  through  its  negligeDoe,  by 
a  contract  to  pay  "the  actual  cash  value  at  the 
time  and  place  of  shipment,  but  In  no  case  to  ex- 
ceed one  hundred  dollars  per  head, "  in  case  of  total 
loos  of  said  stock. 

a.  In  an  action  against  a  carrier  to  reooverthe 
value  of  mules  shipped  to  a  certain  town  which 
were  killed  in  tranMt,  it  is  error  to  permit  a  wit- 
ness to  state  what  persons  there  told  him  such 
mules,  as  he  described  those  killed  to  have  been, 
were  worth  in  the  market  of  said  town. 

Appeal  from  district  court,  Tarrant  coan- 
ty;  B.  £.  Beckham,  Judge. 

This  was  an  action  brought  by  R.  E.  Mad- 
dox  &  Go.  against  the  Southern  Pacific  Rail- 
way Company,  John  0.  Brown,  receiver  of 
the  Texas  &  Paciflc  Railway  Company,  and 
that  company,  to  recover  the  value  of  mules 
shipped  from  Fort  Worth,  Tex.,  to  Los  An- 
geles, Cal.  Judgment  for  plaintiffs,  and  de- 
fendants appeal. 

Finch  Jt  Thompson,  for  appellants. 
Hunter,  Stewart  A  Dunklen,  for  appellees. 

Statton,  0.  J.  This  action  was  brought 
by  appellees  to  recover  the  value  of  mules 
sbipp^  from  Fort  Worth,  Tex.,  to  Los  An- 
geles, Gal.,  which  were  killed  by  the  collision 
of  trains  after  they  passed  into  the  possession 
of  tbe  Southern  Pacific  Company.  The  ac- 
tion was  brought  against  tbe  company,  John 
C.  Brown,  then  receiver  of  the  Texas  &  Pac- 
ific Kailway  Company,  and  against  that  cor- 
poration. The  Texas  &  Paciflc  Rail  way  Com- 
pany, it  appearing  from  the  petition  that  its 
railway  was  operated  by  the  receiver  ap- 
pointed by  a  circuit  court  of  the  United 
States,  questioned  appellees'  right  to  main- 
tain tbe  action  agninst  it;  but  its  exceptions 
were  overruled.  On  final  trial,  however, 
tbere  was  a  judgment  in  its  favor,  and  it 
therefore  becomes  unnecessary  to  consider 
qnestions  affecting  it. 

The  action  was  brought  on  November  7, 
1887.  and  tbe  injury  occurred  during  Sep- 
teniber  preceding.  Tbe  receiver,  by  excep- 
tion, questioned  the  right  of  the  coui-t  below 
to  entertain  the  action  against  him  on  the 
ground  that  he  could  not  be  sued  in  any  oth- 
er court  than  that  by  which  he  was  appoint- 
ed. This  defense  was  correctly  overruled. 
Tbe  petition  alleged  that  both  companies 
were  railway  corporations;  that  Brown  was 
tbe  receiver  of  the  one;  and  that  there  was 
an  agreement  between  the  defendiints  that 
the  Southern  Pacific  Company  would  receive 
from  the  other  and  the  receiver  all  goods, 
live-stock,  and  other  merchandise  transport- 
ed over  the  Texas  &  Pacific  Railway  from 
Fort    Worth,  Tex.,  at  £1  Paso,  Tex.,  and 


transport  tbe  same  to  Los  Angeles,  Cal.,  at  a 
fixed  rate  per  car-load,  agreed  upon,  the 
money  received  for  such  service  to  be  divid- 
ed between  them.  It  further  alleges  that  all 
the  defendants  received  the  mules  at  Fort 
Worth,  Tex.,  and  agreed  to  transport  them 
to  Los  Angeles,  Cal.,  for  which  plaintiffs 
agreed  to  pay  the  sum  of  |i210,  the  customary 
price,  but  that  the  defendants  failed  to  com- 
ply with  their  contract,  and  that,  through 
the  negligence  of  the  defendants  and  their 
employes,  the  mules  were  killed  by  the  col- 
lision of  trains.  The  petition  did  not  allege 
that  tbe  contract  was  in  writing.  The  re- 
ceiver alleged  that  the  shipment  was  not  a 
through  shipment,  and  that,  if  so  originally 
Intended,  it  wus  rescinded  by  a  contract 
made  at  El  Paso  between  tbe  plaintiffs  and 
the  Southern  Paciflc  Company,  whereby  bis 
contract  terminated,  the  shipper  receiving 
the  mules  and  delivering  them  to  the  South- 
em  Pacific  Company,  from  whom  plaintiffs 
received  another  shipping  contract,  under 
which  the  mules  were  lost.  He  further 
pleaded  that  the  mules  were  received  by  him 
at  Fort  Worth,  and  shipped  under  a  special 
written  contract,  by  the  terms  of  which 
plaintiff  agreed  not  to  claim  over  $100  per 
head  for  the  mules  in  the  event  they  were 
lost  or  damaged;  that  it  was  agreed  this 
should  be  the  full  exteut  of  his  liability;  and 
that  the  consideration  for  this  contract  was 
a  reduction  in  rate  of  freight  given  to  plain- 
tiffs. The  contract  was  made  an  exhibit  to 
the  answer,  and  contained  many  provisions 
not  now  necessary  to  mention,  some  of 
which  are  such  as  a  common  carrier  cannot 
enforce  to  relieve  himself  from  liability  in 
case  of  loss.  The  shipping  contract  executed 
at  Fort  Worth  was  a  through  contract,  bind- 
ing the  carrier  to  transport  the  mules  from 
that  place  to  Los  Angeles,  Cal.,  and  contained 
the  following  provision:  "The  said  Southern 
Pacific  Railway  Company,  as  aforesaid,  will 
not  assume  any  liability  over  the  actual  val- 
ue, but  in  no  case  exceeding  one  hundred 
dollars  per  bend  on  horses  and  valuable  live- 
stock, except  by  special  agreement."  This 
is  contained  in  what  is  styled,  "Rules  and 
Regulations  for  the  Transportation  of  Live- 
stock, "  made  a  part  of  the  contract,  which 
also  contains  the  further  provision  that  "the 
said  second  party  further  agrees,  for  the  con- 
sideration aforesaid,  that,  in  case  of  total  loss 
of  any  of  his  said  slock  from  any  cause  for ' 
which  tbe  said  party  will  be  liable  to  pay  for 
the  same,  the  actual  cash  value  at  the  time 
and  place  of  shipment,  but  in  no  case  to  ex- 
ceed one  hundred  dollars  per  head,  shall  be 
taken  and  deemed  as  a  full  comp>ensation 
therefor,  and,  in  case  of  injury  or  partial 
loss,  tlie  amount  of  damages  claimed  shall 
not  exceed  the  same  proportion."  The 
Southern  Pacific  Company  denied  that  the 
contract  made  at  Fort  Worth  was  a  through 
contract,  and  claimed  that  it  received  the 
mules  at  £1  Paso  under  a  contract  there  made 
between  itself  and  the  plaintiffs,  but  admitted 
that  the  mules  were  killed  while  in  transit  on 
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Its  road  between  EI  Faao  and  Los  Angeles. 
It  further  pleaded  that,  under  the  contract 
made  with  it,  Hpi)elleea  agreed,  in  case  of  loss 
of  the  mules,  they  would  not  claim  more  than 
865  per  head  for  them,  which  was  the  full 
amount  of  liability  to  be  assumed  by  It;  but 
it  also  set  up  the  contract  made  at  Fort 
Worth,  and  under  that  claimed  exemption 
from  liability  for  more  than  SlOO  per  head. 
The  contract  made  at  £1  Paso  was  made  an 
exhibit  to  the  answer,  and  contained  the  fol- 
lowing provision:  "And  the  said  party  of 
the  second  part  agrees  that,  in  case  any  in- 
Jm-y  to  or  loss  of  such  stock  shall  occur  for 
which  the  said  Southern  Pacific  Company  is 
legally  liable,  that  the  amount  to  be  by  him 
claimed  for  each  animal  so  lost  or  injured 
shall  not  exceed  the  sum  of  sixty-five  dol- 
lars. "  This  contract  was  signed  by  the  agent 
of  the  company,  but  not  by  the  shippers,  or 
any  one  of  them;  but  the  name  of  the  em- 
ploye of  appellees,  who  was  traveling  with 
the  stock,  seems  to  have  been  signed  to  the 
paper,  probably  for  the  purpose  of  identify- 
ing him  as  the  pwson  entitled  to  passage  in 
(diarge  of  the  stock.  Appellees  denied  under 
oath  the  execution  of  the  contract  alleged  to 
have  been  made  at  £1  Paso;  and  there  was 
no  evidence  to  show  that  it  was  executed  by 
them,  or  anyone  acting  under  their  author- 
ity; but  the  person  who  was  traveling  in 
charge  of  the  mules  seems  to  admit  that  he 
signed  it,  but  states  that  he  did  it  without 
authority,  after  being  told  by  the  agent  of 
the  company  that  he  had  to  do  so  in  order  to 
ship  the  mules  through  and  get  a  pass  for 
himself. 

On  the  trial  a  witness  stated  that  the  mules 
,were  killed  in  a  collision  of  the  cars  in  which 
they  were  with  a  passenger  traiu,  and  that 
the  engineer  was  drunk.  It  is  urged  that  the 
admission  of  this  evidence  was  improper;  but 
it  was  surely  competent  to  prove  the  destruc- 
tion of  the  mules,  and  there  was  no  impro- 
priety in  showing  how  they  were  killed.  Evi- 
dence tending  to  show  that  the  agent  travel- 
ing in  charge  of  the  mules  had  no  authority 
to  execute  the  contract  made  at  El  Paso  was 
admissible  under  the  sworn  plea;  and,  as  the 
contract  executed  at  Fort  Worth  entitled  ap- 
pellees, at  least  against  the  receiver,  to  through 
transportation  of  the  mules,  all  of  which  was 
known  to  the  agent  of  the  Southern  Pacific 
Company,  there  can  be  no  claim  that  the  com- 
pany relied  on  the  fact  that  the  employe  was 
in  possession  of  the  mules  as  sufficient  evi- 
dence of  his  authority  to  make  the  contract. 
As  will  hereafter  be  seen,  it  is  unimportant, 
however,  in  so  far  as  the  question  of  the  lia- 
bility of  the  receiver  or  the  Southern  Pacific 
Company  is  concerned,  whether  the  employe 
bad  or  had  not  authority  to  execute  the  con- 
tract claimed  to  have  been  made  at  £1  Paso. 

One  of  appellees  was  permitted  to  testify  as 
to  the  value  of  such  mules  at  Los  Angeles, 
alx)ut  the  time  they  were  killed;  and  this  evi- 
dence was  objected  to  on  the  ground  that  the 
contract  cut  off  the  right  to  prove  a  higher 
value  than  the  maximum  named  in  the  con- 


tract, and  because  the  evidence  was  hearsay. 
The  witness  seems  to  have  had  no  personal 
knowledge  of  the  value  of  such  mules  at  Los 
Angeles,  but  was  permitted  to  state  what  per- 
sons there  told  him  such  mules,  as  he  de- 
scribed those  killed  to  have  been,  were  worth. 
In  proving  value,  it  often  becomes  necessary 
to  receive  the  opinion  of  witnesses,  but  in 
such  cases  it  should  appear  that  the  witnesses 
have  had  opportunity  to  form  correct  opin- 
ions.* The  witness  saw  no  mules  sold  in  the 
Los  Angeles  market,  heard  no  offer  made  for 
any,  and  only  knew  what  prices  persons  told 
him  had  been  paid  for  some  mules  he  saw.  and 
what  prices  were  asked  for  others;  in  fact, 
had  no  information  as  to  the  value  of  mules 
in  that  market  other  than  such  as  be  derived 
from  statements  made  by  others.  He  only  re- 
mained in  Los  Angeles  a  few  days,  and  did 
not  pretend  to  base  his  opinion  on  knowledge 
actually  acquired  through  observation  of  the 
market,  but  upon  statementa  made  to  him  by 
others.  His  estimate,  as  well  as  the  finding 
of  the  jury,  was  higher  than  the  valuation 
placed  on  such  mules  by  persons,  in  the  coarse 
of  business,  having  opportunity  to  form  acor- 
rect  opinion  as  to  value.  From  the  necessity 
of  cases  arising,  opinions  as  to  value  are  re- 
ceived; but  in  all  cases,  before  the  reception 
of  such  evidence,  it  should  be  made  to  appear 
that  the  witness  is  in  possession  of  such  in- 
formation as  wUl  enable  him  to  form  an  in- 
telligent opinion.  We  think  his  evidence, 
resting,  as  it  did,  on  hearsay,  not  public  in 
its  nature,  and  therefore  entitled  to  credit, 
and  consisting  largely  of  what  persons  told 
him,  should  have  been  excluded;  and.  as  his 
evidence  alone  is  all  on  which  the  verdict  can 
stand,  its  admission  furnishes  ground  for  le- 
versal,  and  especially  so  when  a  motion  for 
new  trial,  based  on  the  admission  of  this  evi- 
dence and  an  excessive  verdict,  was  over- 
ruled. 

It  is  urged  that  the  court  erred  in  admit- 
ting evidence  to  show  that  the  mules  were 
worth  more  than  the  maximum  value  fixed 
in  the  contracts  piisaded,  and  that  the  court 
erred  in  refusing  to  charge  the  jury  that  the 
contracts  were  binding  in  so  far  as  they  stip- 
ulated for  a  maximum  valuation.  The  court 
instructed  the  jury  as  follows:  If  "yon  fur- 
ther believe  from  the  evidence  that,  while 
said  mules  were  in  the  possession  of  the 
Southern  Pacific  Company,  they  were  killed 
by  a  collision  of  the  trains  of  said  defendimt, 
caused  by  reason  of  the  drunkenness  or  neg- 
ligence of  the  employes  of  said  defendant,  or 
any  of  them,  then  you  will  find  tor  the  plain- 
tiffs HgHinst  the  defendants  John  C.  Brown, 
receiver  of  the  Texas  &  Pacific  Railway  Com- 
pany, and  the  Southern  Pacific  Company,  tlie 
market  value  of  said  mules  at  Los  Angeles, 
Gal.,  at  the  time  they  should  have  been  de- 
livered there,  with  eight  per  cent,  interest  on 
said  amount  from  the  date  they  should  have 
been  so  delivered  up  to  the  present  time,  less 
two  hundred  and  ten  dollars,  the  freight 
agreed  to  be  paid."  The  court  refused  all 
instructions  which  declared  those  parts  of 
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tbe  contracts  valid,  wbicb  placed  a  limit  on 
the  valuation  of  tlie  mulee  in  case  of  their 
i08B  through  the  negligence  of  either  of  tlie 
carriers.    There  is  great  conflict  of  authoritj 
as  to  whether  such  eontriicts  will  protect  tha 
carrier  against  liability  for  tha  actual  value 
of  property  to  which  they  apply,  if  this  \m 
lost  or  injured  through  the  n«-gligence  of  the 
carrier;  and  lUHuy  cases  are  cited  in  the  briefs 
of  counsel  in  support  of  the  different  rules. 
It  would  seem  reasonable,  upon  tbe  parties 
having  actually  n^otiated  and  come  to  an 
agreement  as  to  the  value  of  a  thing  shipped, 
with  a  view  to  avoid  controversy  as  to  the 
actual  value,  if  it  be  lost  while  in  the  hands 
of  the  carrier,  that  such  an  agreement  should 
be  sustained;  for  tbe  parties,  before  loss,  may 
as  well  by  agreement  Sx  value,  while  each 
have  equal  means  of  doing  so,  as  by  proof  to 
be  made  after  a  loss  occurs,  and  sttcli  an 
agreement  would  not  operate  as  a  limitation 
on  the  liability  of  the  carrier,  for  the  valua- 
tion actually  agreed  upon  ought  to.be  deemed, 
in  sucb  cases,  the  actual  value,     in  such  case, 
liowever,  it  may  be  doubted  if  an  agent  em- 
fwwered  to  ship  ought  to  be  held  to  have 
power  to  fix  value,  unless  authorized  to  do  so 
by  the  owner;  and  no  wrong  would  be  done 
to  the  carrier  by  so  holding  in  any  case  where 
the  thing  to  be  shipped  is  open  to  the  inspec- 
tion of  tlie  currier,  or,  though  boxed  or  oth- 
erwise inclosed,  Is  oneof  ordinary  commerce, 
whose  value  could  tie  ascertained  by  inquiry; 
for  in  such  cases  the  carrier  n>av  for  himself 
determine  the  value,  and  regulMe  his  charges 
thereby.    It  ought  not  to  be  presumed  that  a 
shipping  agent  had  power  tu  make  a  contract 
other  than  tbe  carrier  may  lawfully  require. 
There  is  no  obligation  resting  01/  the  owner 
to  make  an  agreement  as  to  value,  and  the 
carrier  may  secure  to  himself  a  reasonable 
freight  by  determining  that  for  himself.    If 
there  be  a  concealment  of  tlie  thing  to  be 
carried,  or  of  it8  value,  by  an  agent,  the  own- 
er is  as  fully  responsible  therefor  as  though 
the  act  were  his  own,  and  the  same  results 
would  follow.    In  the  case  before  us,  the 
owners  had  flted  the  price  at  which  the  mules 
were  to  be  transported,  which  was  deter- 
mined by  the  car-load,  without  inquiry  as  to 
tbe  value  of  the  mules;  but,  when  they  were 
afterwards  shipped  by  the  agent,  he  signed 
the  contract  before  us  without  authority  to 
fix  a  valuation,  unless  such  an  authority  Is 
to  be  implied  in  every  case  of  shipment  by 
an  a^ent.     Ought  such  authority  to  be  im- 
plied, under  the  facts?    The  contracts  before 
us,  however,  are  not  contracts  in  which  an 
agent  Kssuined  the  power  to  make  an  agree- 
ment  as  to  the  value  of  the  mules;  and  we 
do  not  propose  to  dispose  of  the  case  on  the 
ground  tliat  he  could  not  have  made  such  a 
contract,  nor  upon  tbe  ground  that  he  had  no 
power   to  make  the  contracts  in  question. 
The    contracts   provided    that  tbe  carriers 
siiould  not  be  liable  for  a  greater  sum  per 
bead   tiian  therein  stated,  though  the  re^ 
value  might,  as  w:is  shown  to  be  the  case, 
t>e   more  tiutn  the  highest  sum  named.    In 
v.l23.w.no.26— 52 


the  absence  of  some  law  which  authorizes  a 
common  carriw  to  relieve  itself  by  contract 
from  liability  resulting  from  the  negligence 
of  itself  or  employes,  it  is  well  settled  that 
this  cannot  be  done.  That  tbe  liability  made 
the  basis  of  this  action  resulted  from  the  neg- 
ligence of  the  employes  of  the  Southern  Pa- 
ciflc  Company  cannot  be  questioned,  under 
the  facts  proved. 

The  next  inquiry  Is,  do  the  contracts  in 
question,  if  given  efTect,  operate  as  a  limita- 
tion on  the  liability  of  the  carriers?  The  lia- 
bility of  a  common  carrier  is  twofold  in  its 
nature,  and  involves,  when  brought  in  ques- 
tion, two  inquiries:  (1)  Do  facts  exist  which 
impose  upon  tbe  carrier  an  obligation  to 
make  compensation  for  an  injury  to  or  loss 
of  freight  while  in  his  poss&'ssion  as  acarrier? 
The  common  law  determines  what  facts  will 
relieve  a  common  carrier  from  liability;  and, 
in  the  absence  of  these  facts,  no  other  law 
regulating  the  matter,  the  carrier  is  held  re- 
sponsible or  liable  for  loss  or  injury  to  goods 
while  in  bis  hands,  and  any  contract  which  de- 
clares the  carrier  not  responsible  when  that 
slate  ot  facts  exists,  which  Axes  no  responsi- 
bility under  tbe  law,  is  a  contract  limiting 
tbe  carrier's  liability.  (2)  The  liability  or 
responsibility  of  tbe  carrier  has  relation  to 
the  extent  to  which  he  is  under  obligation  to 
make  compensation  for  loss  or  injury  to 
goods,  as  well  as  to  the  mere  existence  of  ob- 
ligation. The  common  law,  and  all  other 
laws,  require  the  carrier  to  pay  the  full  value 
of  property  lost  or  destroyed  while  in  its  jxm- 
session,  if  lost  or  destroyed  under  circum- 
stances which  impose  obligation,  and  a  con- 
tract which  provides  that  the  carrier  shall  be 
fretid  from  oljligatlon  on  payment  of  a  sum  less 
than  the  value  of  the  thing  lost  or  destroyed 
is  as  much  a  limitation  on  the  carrier's  liabil- 
ity as  is  a  contract  that  the  carrier  shaU  not 
be  responsible  for  a  loss  resulting  from  a 
canse,  not  sutScient,  under  the  law,  to  relieve 
it  from  obligation;  but  the  reasons,  founded, 
as  they  are,  on  public  policy,  for  fixing  obli- 
gation on  the  carrier  under  a  given  state  of 
facts,  do  not  apply  with  their  entire  force 
when  applied  to  tbe  extent  to  which  compen- 
sation shall  be  made.  If  there  be  fraud  or 
imposition  in  misrepresenting  the  nature  or 
value  of  the  thing  to  be  carried,  the  shipper 
ought  to  be  held  to  forfeit  his  right  to  in- 
demnity, in  case  tbe  carrier  is  thereby  in- 
duced to  bestow  less  care  in  its  transporta- 
tion tlian  he  would  had  he  been  advised  of  its 
true  naturu  and  value;  but,  when  no  misrep- 
resentation is  made  or  concealment  practiced, 
and  tbe  carrier  has  means  as  ample  as  the 
shipper  to  ascertain  its  nature  and  value,  and 
therefore  to  properly  estimate  the  risk,  can  i.t 
be  held  that  the  carrier  is  misled  as  to  any 
fact  which  ought  to  influence  his  conduct,  toll 
ills  negligence,  or  shield  him  from  full  re- 
sponsibility for  his  own  failure  to  use  due 
care?  The  cases  which  bold  that  the  carrier 
may  relieve  itself  from  full  responsibility  re- 
sulting from  negligence,  by  contract  stipu- 
lating that,  in  case  of  loss,  a  sum  less  than 
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the  true  value  shall  be  the  maximum  of  the 
liability,  so  hold  on  the  ground  that  the  car- 
rier is  thus  induced  to  fix  a  rate  of  freight 
lower  than  otherwise  would  have  been  done, 
and  that  to  permit  the  shipper  to  recover  the 
actual  value  would  be  unjust  to  the  carrier. 
We  have  the  very  highest  respect  for  the 
opinions  of  the  courts  that  so  hold;  but  it 
seems  to  us,  in  cases  wliere  there  Is  no  mis- 
representation or  concealment  in  which  the 
carrier  has  ample  opportunity  to  see  and  know 
the  nature  and  value  of  the  thing  to  be  car- 
ried, that  the  reason  for  such  a  rule  Is  not 
Bufhcient.  It  makes  the  degree  of  care  req- 
uisite to  depend,  not  on  the  nature  of  the 
thing  to  be  carried,  which  ought  to  be  the  test 
of  degree  of  care  to  be  used  by  all  persons  or 
corporations  pursuing  the  business  of  com- 
mon carrier,  and  when  a  lawful  contract  lim- 
iting liability  exists,  but  on  the  amount  of 
compensation  to  be  paid.  That  the  value  of 
a  thing  to  be  carried  may  be  properly  taken 
into  consideration  by  the  court,  in  fixing 
compensation  to  be  paid,  is  true;  but,  when 
the  carrier  knows  what  the  thing  to  be  car- 
ried is,  and,  from  its  nature,  what  degree  of 
care  will  be  necessary  to  carry  it  safely,  it 
seems  to  us  that  to  permit  the  carrier  to 
grade  his  care  by  his  compensation  contra- 
venes the  wholesome  rule  which  denies  the 
right  of  such  a  public  agent  to  contract 
against  full  liability  for  a  loss  resulting  from 
a  failure  to  use  at  least  ordinary  care.  It 
has  in  effect  been  said  that  such  contracts  do 
not  induce  a  want  of  care,  but  exact  from 
the  carrier  the  measure  of  care  due  to  the 
value  agreed  on ;  but  would  it  not  be  a  very 
dangerous  rule  which  permits  care  to  be 
measured  by  value?  It  would  lead  to  tlie 
holding  that  the  carrier  owes  but  a  slight  de- 
gree of  care  wlien  the  thing  to  be  carried  is 
of  small  value  intrinsically,  or  by  an  agreed 
valuation;  and  the  rule  would  be  as  fluctuat- 
ing as  are  the  values  of  things  carried.  We 
understand  the  rule  to  be  universal,  except 
where  some  law  exists  which  permits  a  com- 
mon carrier  to  relieve  himself  by  contract 
from  liability  resulting  from  his  own  negli- 
gence, that  the  carrier  must,  even  when  a 
valid  contract  limiting  liability  exists,  exer- 
cise such  care  as  prudent  persons  would  or- 
dinarily use  for  the  safety  of  the  thing 
shipped,  luoldng  to  the  nature  of  that.  A 
different  rule  would  make  the  measure  of 
care  required  to  depend  on  the  adequacy  of 
the  sum  paid  for  transportation,  this  to  be 
determined  by  the  value  of  the  thing  to  be  car- 
ried, which  cannot  be  a  correct  rule,  unless  it 
be  true  that  the  degree  of  care  to  be  used  by 
a  common  carrier  is  to  be  measured  by  the 
compensation  to  be  paid.  We  do  not  under- 
stand that  such  a  rule  ever  has  been  or  ever 
ought  to  be  established.  Followed  to  its  le- 
gitimate result,  such  a  rule  would  require  the 
holding  that  a  carrier,  by  agreeing  to  gra* 
tuitously  transport  freight,  might  by  con- 
tract relieve  itself  from  any  liability  what- 
ever, and  from  obligation  to  exercise  even  the 
slightest  care.    In  the  case  even  of  a  gratui- 


tous mandatary,  not  charged  with  any  poblie 
duty,  we  understand  such  a  rule  to  have  been 
denied  ever  since  the  case  of  Cioggs  v.  Bernard, 
2  Ld.  Baym.  909.  It  seems  to  us  that  such 
contracts  do  induce  a  want  of  care;  for  the 
highest  incentiverto  the  exercise  of  doe  cars 
rests  in  a  conoiousness  that  a  failure  in  this 
respect  will  fix  liability  to  make  full  compen- 
sation for  any  injury  resulting  from  that 
cause,  and,  if  the  meaning  which  we  attach 
to  the  words  "liability"  and  "exemption"  be 
correct,  the  tendency  of  such  contracts  is  to 
exempt  for  negligence.  The  common  carrier 
is  entitled  to  an  opportunity  to  fix  compensa- 
tion, in  view  of  the  labor  to  be  performed  and 
the  risk  to  be  incurred  in  a  given  case,  which 
must  depend  to  some  extent  on  the  value  of 
the  thing  to  be  carried,  and  its  intrinsic  qual- 
ities; but  when  this  opportunity  has  been 
given,  and  the  carrier  receives  the  freight, 
any  contract  which  relieves  from  liability  for 
its  full  value,  if  lost  through  the  carrier's 
negligence,  in  our  opinion,  violates  the  whole- 
som«  rule  so  long  and  well  established  in 
other  cases,  in  which  the  carrier  attempts  by 
contract  to  relieve  itself  from  liability  for  the 
negligence  of  itself  or  employes.  In  view  of 
the  intrinsic  justice  of  such  a  rule,  its  easy 
and  certain  application,  its  avoidance  of  all 
necessity  for  inquiry  whether  a  contract  be 
fairly  and  understandingly  made,  or  made 
under  the  influence  of  the  unequal  position 
the  great  carriers  of  the  present  time  have 
and  may  too  frequently  exert,  and  in  view  of 
the  conflict  o#  authority,  we  feel  constrained 
to  bo)d  that  a  common  carrier  cannot  shield 
itself  from  responsibility  for  the  full  value  of 
property  lost  through  its  negligence  by  such 
contracts  aS  are  before  us  in  thte  case.  This 
view  of  the  case  leads  to  the  holding  that  ap- 
pellees are  entitled,  by  any  proper  evidence, 
to  prove  what  the  actual  value  of  the  mules 
was,  and  this  to  recover  in  accordance  with 
the  charge  given,  and,  further,  renders  it  un- 
necessary to  consider  whether,  from  the  en- 
tire contracts  and  regulations  with  reference 
to  which  they  were  made,  it  does  not  appear 
that  no  real  consideration  existed  to  support 
them,  if  they  were  otherwise  valid. 

No  question  is  raised  as  to  the  liability  of 
the  receiver  under  the  contract  for  a  loss  oc- 
curring after  the  mules  passed  into  the  pos- 
session of  the  Southern  Pacific  Companx. 
iTor  the  error  noticed  the  judgment  will  be 
reversed,  and  the  cause  remanded. 


Hankioe  e.  A.KK  «t  tU, 
{Supreme  Court  of  Taai.    Nov.  19, 188Bi) 

CLBRK  or  COUBT— FSBS. 

1.  By  agreement  between  the  partiee,  one  on 
der  was  to  be  passed  by  the  court  changing  the 
yenue  in  91  cases.  Only  one  order  was  made  *p- 
plicabletoall  the  cases,  and  only  one  order  was  Kt- 
ui^  entered  in  the  minutes  of  the  ooort.  Held,  un- 
der Rev.  St.  Tex.  art.  2389,  regulating  the  fees  of 
clerks  of  court  "for  each  order,  judgment,  or  de- 
cree, "  that  the  clerk  was  entitlM  to  one  fee  only 
for  entering  the  one  order  changing  the  venae. 

9.  Prior  to  the  order  changing  the  venue,  Sts 
orders  had  been  made  and  entered,  amok  of  whicb 
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was  \fj  Its  tenna  made  to  apply  to  eaoh  of  the 
ninety-one  cases.  Held,  tbat  the  olerk  was  enti- 
tled to  bis  fees  for  the  five  orders  entered  in  eaoh 
«f  the  ninety-one  oases,  if  they  were  entered  in 
each  case ;  but,  if  he  only  entered  them  once  in  one 
oase,  he  would  only  be  entitled  to  his  fee  for  one 
order. 

8.  Porsnant  to  an  order  changing  the  renue  in 
ninety-one  cases,  plaintiff,  with  the  assistance  of 
an  employe  of  the  clerk  of  court,  made  one  writ- 
ten transcript,  and  had  from  it  ninety -one  copies 
printed.  The  clerk  signed  and  certified,  under  the 
seal  of  the  court,  each  printed  transcript.  Held, 
that  the  clerk  was  entitled  to  his  fee  for  certifying 
each  printed  transcript,  from  which  should  be  de- 
ducted reasonable  compensatlbn  to  plaintiff  for 
the  labor  done  by  hUn,  and  accepted  bv  the  clerk, 
and  the  expenses  necessarily  incurred  by  him. 

Gbmmissionera'  decision.  Appeal  from  dis- 
trict, court,  Travla  county;  A.  8.  Walker, 
Jodge. 

€FoodHeh  tt  Clarkson,  for  appellant. 

COU.ABD,  J.    We  think  the  court  erred  in 
allowing  costs  for  91   orders  changing  the 
▼enue  in  the  91  cases.    By  agreement  the  one 
order  was  to  apply  to  eaoh  and  all  the  cases. 
There  was  to  be  one  order.    Only  one  order 
was  made,  which  applied,  by  agreement,  to 
all  the  cases,  and  bat  one  order  was  actually 
entered  on  the  minutes  of  the  court.    The 
statute  fixes  the  amount  of  the  clerk's  fee  for 
"each  order.  Judgment,  or  decree"  at  75  cents, 
and,  "when  the  judgment  or  decree  exceeds 
two  hundred  words,  the  additional  fee  for 
each  one  hundred  words  in  excess  of  two  hun- 
dred is  Axed  at  15  cents. "    Kev.  St.  art.  2389, 
p.  350.     The  court  below  finds  that,  "prior 
to  the  order  changing  the  vendp,  five  orders 
had  been  made  and  entered,  each  of  which, 
by  its  terms,  was  made  to  apply  to  each  of 
the  ninety-one  cases."     The  clerk  would  be 
entitled  to  his  fee  for  the  five  orders  in  each 
of  the  ninety-one  case8,.if  he  actually  entered 
them  ninety-one  times.    If  be  only  entered 
tliem  once,  in  one  case, be  would  only  been- 
titled  to  his  fee  for  one  order,  u  uder  the  forego- 
ing  statute,  because  in  such  case  there  would 
in  fact  be  but  five  orden  made  by  the  cou  rt  and 
entered  in  the  minutes.    There  were  91  tran- 
scripts made  and  certified  by  the  clerk  pursu- 
ant to  the  order  changing  the  venue,  each 
signed  by  him  in  his  otHcial  capacity,  and  at^ 
tested  by  the  seal  of  his  oflBce,  and  we  think  he 
was  entitled  to  his  fee  for  each  transcript  as 
made.    It  is  true  plaintiff,  with  the  assistance 
of  tbe  elerk's  employe,  made  one  manuscript 
oopj,  and  had  from  it  91  copies  printed,  so  that, 
to  complete  the  tradscript  in  eachcase,  nothing 
was  to  be  done  but  to  write  in  the  style  and 
nuoaber  of  eachcase;  and  it  is  true  that  plain- 
tifl    paid   for    the  printing.     Bnt,  suppose 
plaintifi  had  made  out  in  writing  all  the 
transcripts,   what  would  be  the  respective 
rights  of  the  parties?    Clearly  the  plaintiff 
would  be  entitled  to  compensation  for  labor 
performed  for  the  clerk  with  his  knowledge 
and  consent,  and  the  clerk  would  be  entitled 
to  the  fees  of  his  office  allowed  by  law  fur 
each  transcript  certified  and  attested.     The 
fees  of  an  office  belong  to  the  officer,  and  one 
Aoing  tbe  labor  for  him  would  not,  on  that  ac- 
count* be  entitled  to  his  fees.    The  extent  of 


the  officer's  liability,  when  the  labor  is  done 
by  another,  would  be  reasonable  compensa- 
tion for  the  labor  done.  The  right  to  the 
fees  is  a  franchise  which  belongs  to  the  officer, 
and  does  not  go  to  the  person  who  merely 
performs  tbe  work.  The  rights  of  the  per- 
son doing  the  work  would  be  a  subject  of  con- 
tract, or,  in  the  absence  of  a  contract,  a 
quantum  meruit.  We  conclude  that  the 
clerk  should  be  allowed  his  fee  for  only  one 
order  changing  the  venue;  for  the  five  orders 
entered  in  each  case,  if  they  were  entered  in 
each,  but  in  one  case  only,  if  only  entered  in 
one;  and  for  the  ninety-one  transcripts;  from 
which  should  be  deducted  reasonable  com- 
pensation to  appellant  for  labor  done  by  him 
in  that  behalf,  and  accepted  by  the  clerk,  and 
necessary  expense  Incurred.  Because  of  tiie 
error  of  the  court's  judgment  as  herein  pointed 
out,  we  conclude  it  ought  to  be  reversed,  and 
the  cause  remanded. 

Statton,  0.  J.  Beport  of  tbe  commis- 
sion of  appeals  examined,  their  opinion  adopt- 
ed, and  the  judgment  reversed,  and  cause  re- 
manded. 


Tbaosrs'  Nat.  Bank  «.  Cbesson. 

(Supreme  Court  q/  Teams.    Deo.  8, 1889.) 

Basks — Set-Otv  aoainst  Dboiased  DsposrroB. 

A  bank,  when  sued  by  the  administrator  of 

a  deceased  depositor  for  the  amount  of  his  deposit, 

may  set  off  the  amount  of  a  note  of  the  intestuta 

held  by  it  which  was  due  at  the  time  of  his  death. 

Coraroissionei's'  declson.  Appeal  from  dis- 
trict court,  Bexar  county;  Qeoboe  H.  Noon- 
AN,  Judge. 

Simpson  (§  James,  for  appellant  Tarla- 
tan (£  Ktiiar,  for  appellee. 

HoBBT,  J.  C.  G.  Cresson,  admlnlstrntur 
of  the  estate  of  Charles  H.  Nash,  decease<l, 
sued  the  Traders'  National  Bank  of  San  An- 
tonio to  recover  $1,548.91,  amount  to  the 
credit  of  said  Nash  on  the  books  of  said  bank, 
it  being  the  balance  of  a  deposit  made  in  said 
bank  by  Nash  during  his  life-time,  and  Which 
balance  was  held  by  the  bank,  to  his  credit, 
at  his  death.  The  bank  answered  that  dur- 
ing the  life-time  of  Charles  H.  Nash,  and  up 
to  the  time  of  bis  death,  he  was  a  depositor 
at  said  bank,  and  at  tbe  time  of  his  said  dentli 
bad  a  balance  to  bis  credit  of  $1,548.91;  and, 
further,  that  the  bank,  "at  the  time  of  the 
death  of  said  C.  H.  Nash,  held  a  note  of  the 
said  G.  H.  Nash  dated  February  8,  1884,  in 
the  sum  of  $14,412.12,  payable  to  the  order 
of  C.  T.  Parker  four  years  after  date,  with 
eight  per  cent,  per  annum  from  its  date, 
said  interest  payable  on  or  before  November 
15,  1884,  1885,  1886,  and  at  maturity:  that 
said  note  was  duly  Indorsed  by  the  payee, 
Charles  T.  Parker,  to  this  defendant,  for  valu- 
able consideration,  and  was  at  the  death  of 
Charles  H.  Nash,  and  is  now,  held  by  defend- 
ant." Tbe  cause  coming  on  for  trial  without 
a  jury,  thereupon  the  court,  having  heard  the 
defendant's    answer,  read   upon    bis   (the 
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ooart's)  own  motion,  held  that  the  facta  stated 
by  defendant  In  hisanswer  constituted  no  de- 
fense;  and,  the  ilefenJant  refusing  to  amend, 
the  court  gave  judgment  for  plaintiff,  the 
court  ruling  that  the  principle  of  set-ofC  did 
not  apply  with  reference  to  estates  of  deceased 
persons,  and  that  any  claim  which  defendant 
had  against  plaintiff  must  be  propounded  and 
enforced  in  the  probate  court,  to  which  the 
counsel  for  defendant  objected,  for  the  re»8on 
that  "the  set-off  pleaded  by  defendant  whs  a 
complete  answer  to  plaintiff's  demand,  and  a 
valid  defense  in  this  action." 

Xhe^sl!  assignment  is  that  the  conrt erred 
in  declaring  the  facts  set  up  in  the  amended 
original  answer  were  no  defense  to  plaintiff's 
claim.  Seeond.  The  court  erred  in  render> 
ing  judgment  upon  the  facts,  as  shown  by 
the  petition  and  answer.  Thiid.  The  court 
erred  in  ruUug  that  the  principle  of  set-oS 
does  not  apply,  between  banlier  and  depos- 
itor, upon  the  death  of  the  latter.  Fourth. 
The  court  erred  in  ruling  that  the  bank  could 
not  assert  the  defense  of  set-off  against  the 
plaintiff's  demand,  but  was  required  to  assert 
its  claim  in  the  county  court.  The  debt 
pleaded  in  set-oft  appears  from  the  answer 
to  have  been  due  from  the  appellee's  intes- 
tate, at  the  time  of  his  death,  to  the  appel- 
lant, and  having,  therefore,  been  contracted 
in  the  intestate's  life-time,  it  extinguished, 
as  far  as  it  went,  the  claim  sued  on;  and,  to 
the  extent  it  so  extinguished  the  claim  sued 
on  by  the  administrator,  the  defendant  be- 
low was  entitled  to  plead  it  in  set-off.  Small- 
ey  V.  Trammel,  11  Tex.  11;  Mitchell  v. 
Backer,  22  Tex.  66.  The  court,  therefore, 
erred  in  holding  that  the  facts  stated  by  de> 
fendant  in  the  answer  constituted  no  defense. 
We  think  the  judgment  should  be  reversed, 
and  the  cause  remanded. 

Station,  C.  J.  Beport  of  the  commission 
of  appeals  examined,  their  opinion  adopted, 
and  the  judgment  is  reversed,  and  cause  v^ 
manded. 


Hatdbn  et  al.  v.  Moffat  et  al. 

(Supreme  Court  of  Teaxu.    Oct  89, 1889:) 
MiABnD  WOMur— DBaos— AoKnowLaooMBNT. 

1.  B«v  St.  Tex.  art.  4818,  provides  that  the 
oertlficste  of  acknowledgment  oi  a  married  wom- 
an must  show  substantially  that  the  person  mak- 
ing the  acknowledgment  is  personally  known  to 
the  officer  taking  the  same,  or  is  proved  on  oath  to 
be  the  person  who  Biened  the  instrument ;  that  she 
was  examined  privuy  and  apart  from  her  hus- 
band, and,  the  instrument  being  fully  explained  to 
her,  she  acknowledged  the  instrument  to  be  her  act 
and  deed,  and  declared  she  had  willingly  signed  the 
same  for  the  purpose  and  consideration  therein  ex- 
pressed, and  that  she  did  not  wish  to  retract  it. 
Meld,  that  a  oertiflcate  is  Insufflolent  which  states 
that  a  deed  executed  by  husband  and  wife  "was 

groduced  to  [the  officer,]  •  •  •  and  was  ao- 
nowledged  by  the  grantors  to  be  their  act  and 
deed,  and,  said  instrument  of  writing  being  shown 
and  explained  to  [the  wife]  separate  and  apart 
from  her  husband,  she  acknowledged  the  same 
freely  and  willingly,  without  fear  or  undue  influ- 
ence of  her  said  husband,  and  desired  the  same  cer- 
tified and  recorded. 

3.  The  record  of  an  instrument,  the  acknowlr 


edgment  of  which  is  so  oertifled,  wOl  not  operate 
as  notice  to  third  persons. 

CJoramissioners'  decisioa.  Appeal  from 
district  court.  Bell  county. 

Action  of  trespass  to  try  title,  brongfat  by 
John  J.  Hayden  and  others  against  J.  W. 
Moffat  and  others.  There  was  judgment  for 
defendants,  and  plaintiff  appealed. 

Barry  A  Etheridge,  for  appellant.  Harrit 
&  Saundert,  for  appellees. 

AOESR,  P.  J.  Appellants  sued  in  trespass  to 
try  title  to,  and  for  partition  of,  certain  lands 
granted  to  John  M.  Liemon,  who  died  leaving 
seven  heirs,  Mrs.  M.  A.  Barbee  being  one  of 
thera,  and  both  parties  claim  under  her.  The 
case  was  disposed  of  before  trial  as  to  all  de- 
fendants excepts  appellees,  Finnell  and  Clay- 
ton, who  pleaded  not  guilty,  and  filed  speciHl 
answer  not  necessary  to  consider.  The  trial 
was  without  a  jury,  and  resulted  in  a  judg- 
mentinfavorof  appellees.  Appellants  claim 
the  land  under  a  deed  from  Mrs.  Barbee.  and 
her  husband,  Joseph  A.  Barl)ee,  to  them,  ex- 
ecuted in  August,  1885.  This  deed  was  ex- 
ecuted, acknowledged,  and  certified  in  the 
manner  required  by  law  for  the  conveyance 
of  land  by  married  women,  and  recited  that 
it  was  executed  in  the  place  of  a  deed  made 
by  the  same  vendors  to  John  M.  January, 
the  ancestor  of  appellants,  in  December,  1859, 
the  deed  to  January  iiaving  been  lost.  Ap- 
pellees claim  the  land  under  a  deed  from  the 
same  parties,  of  date  April  12, 1882,  to  which 
the  officer's  certificate  of  Mrs.  Barbee's  ac- 
knowledgment is  as  follows:  "State  of  Ken- 
tucky, Harrison  county.  I,  Perry  Wherritt, 
olerk  of  said  county  court,  do  certify  that  this 
deed  from  Margaret  A.  Barbee  and  Joseph  A. 
Barbee,  her  husband,  to  Sarah  T.  Tingle,  was 
produced  to  me  in  my  office  this  day,  and  was 
acknowledged  by  the  grantors  to  be  their  act 
and  deed;  and,  said  iustrament  of  wri^ng 
being  shown  and  explained  to  Mrs.  M.  A. 
Barbee  separate  and  apart  from  her  husband, 
she  acknowledged  the  same  freely  and  will- 
ingly, without  fear  or  undue  influence  of  her 
said  husband,  and  desired  the 'same  certified 
and  recorded.  Given  under  ray  hand  and 
seal  of  court  this  12th  day  of  April,  1882. 
P.  Whkbritt,  C.  H.  C.  C.  [Soiil.]"  Ap- 
pellants  objected  to  the  Introduction  of  this 
deed,  upon  the  grounds  that  the  certificate  of 
acknowledgment  does  not  show  that  Mis. 
Barbee  ever  signed  it  for' the  purposes  and 
consideration  therein  expressed;  the  certifi* 
cate  does  not  show  that  the  deed  was  fully 
explained  to  her;  and  it  does  not  show  that 
she  declared  that  she  did  not  wish  to  retract 
it.  The  objection  was  overruled,  and  the 
deed  admitted  in  evidence,  to  which  appel- 
lants excepted,  and  the  correctness  of  this 
ruling  is  questioned  by  the  flist  aaaignment 
of  error. 

Our  Revised  Statutes  provide:  "Art. 
4313.  The  certificate  of  acknowledgment  o< 
a  married  woman  must  be  sabstantially  in 

the  following  form:    The  state  of  > 

county  of  .    Before  me  (here  insert 
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name  and  character  of  offlcer)  on  this  day 

personally  appeared  ,  wife  of , 

known  to  me  (or  proved  to  me  on  the  oath 

of )  to  be  the  person  whose  name  is 

subserilted  to  the.  foregoing  instrument,  and 
having  been  examin^  by  me  privily  and 
apart  from  her  husband,  and  having  the 
same  fully  explained  to  her,  she,  the  said 

,  acknowledged  such  instrument  to  be 

her  act  and  deed,  and  declared  that  she  had 
willingly  signed  the  same  for  the  purposes 
and  consideration  therein  expressed,  and  that 
she  did  not  wish  to  retract  it." 

We  think  it  evident,  from  even  a  casual 
and  superflcial  comparison  of  the  certificate 
of  acknowledgment  with  the  form  prescribed, 
that  the  certiticate  is  not  in  sobstantial  con- 
formity to  the  statute.    It  is  not  shown  by 
the  cei'tiflCHte  that  the  offlcer  either  knew 
Mrs.  fiarbee,  or  that  she  was  proved  to  him 
to  be  the  person  whose  name  is  subscribed  to 
the  deed.    It  is  not  shown  that  she  was  ex- 
amined  by  the  offlcer,  and  the  deed  explained 
to  her  by  him  privily  and  apart  from  her  hus- 
band, nor  does  the  certiflcate  state  that  Mrs. 
Barbee  declared  that  she  had  willingly  signed 
the  deed  for  the  purposes  and  consideration 
therein  expressed.     Unlens  -it  appears  from 
the  certiticate  that  Mrs.  Barbee  was  known, 
or  proved  in  the  manner  prescribed,  to  the 
offlcer  to  be  the  person  whose  signature  is 
subscribed  to  the  deed,  and,  being  so  identi- 
fled,  that  the  offlcer  made  the  privy  ezami- 
I    natiiin  and  explanation,  and  that,  being  so  ex- 
amined and  having  the  deed  so  explained  to 
her  by  the  offlcer,  she  declared  that  she  had 
willingly  signed  the  same  for  the  purposes 
and  consideration  therein  expressed,  the  cer- 
tificate is  fatally  defective,  and  insufficient 
to  entitle  the  deed  to  registration.    Unless 
she  willingly  signed  the  deed  for  the  purposes 
and  consideration  therein  expressed,  in  con- 
templation of  the  statute,  she  has  not  signed 
it  at  all;  and  the  certiUcate  falling  to  show 
her  identification,  and  failing  to  show  that 
she  declared  that  she  had  willingly  signed 
the  deed,  we  think  it  fails  to  show  that  Mrs. 
Barbee  ever  signed  it  for  the  purposes  and 
consideration  therein  expressed.  Rev.  St.  art. 
4.509.     The  certiflcate  states  that  "she  ac- 
knowledged the  same  freely  and  willingly," 
but  this  language  is  certainly  not  substan- 
tially the  same  as  "acknowledged  sach  In- 
strument to  be  her  act  and  deed,  and  declared 
that  she  haJ  willingly  signed  thesame."    She 
might    "acknowledge   the  same   willingly" 
without  having  signed  it  willingly.    Without 
such   acknowledgment  as  the  statute  pre- 
scribes, there  can  be  no  conveyance  of  the 
lands  of  a  married  woman;  and,  before  such 
conveyance  can  be  so  recorded  as  to  operate 
as  notice,  there  must  be  attached  to  it  a  cer- 
tiflcate of  her  acknowledgment  in  substan- 
tial conformity  to  the  prescribed  form.   Hav- 
ing signed  the  deed  willingly,  she  must  ac- 
knowledge the  fact  in  the  manner  required 
by  statute.     When  such  acknowledgment  ia 
made  to  the  proper  offlcer  in  the  manner  and 
under  the  circumstances  prescribed  by  the 


law,  the  deed  takes  effect  and  conveys  the 
title.  The  statute  prescribes  that  the  proper 
certiflcate  of  the  offlcer  shall  be  sufficient  ev- 
idence of  the  proper  execution  of  the  deed  to 
admit  it  to  record,  and  give  it  the  effect  of 
notice  to  subsequent  purchasers.  If  the  cer- 
tificate of  acknowledgment  does  not  state  the 
facts  essential  to  the  conveyance,  the  regis- 
tration of  the  instrument  Is  illegal,  and  do<-8 
not  constitute  notice.  The  conveyance  de- 
pends upon  the  proper  acknowledgment  of 
the  execution  of  the  deed,  while  the  registra- 
tion depends  upon  a  proper  certiflcate  of  the 
facts  of  acknowledgment.  Appellees  may 
be  able,  in  a  suit  brought  for  that  purpose,  to 
prove  the  proper  acknowledgment  by  Mrs. 
Barbee  of  the  deed  to  Mrs.  Tingle,  and  ob- 
tain judgment  correcting  the  certiflcate;  bnt 
such  proof  and  judgment  would  not  validate 
the  registration,  and  give  It  effect  as  notice 
to  appellants.  Bev.  St.  art.  4358;  Johnson 
V.  Taylor,  60  Tex.  861;  Davis  v.  Agnew,  67 
Tex.  206.  2  S.  W.  Rep.  48.  876.  We  deem 
it  unnecessary  to  consider  the  other  ground 
of  objection  to  the  certiflcate,  or  to  discass 
other  aiwignments.  We  are  of  opinion  that 
the  court  erred  in  overruling  the  objection 
and  admitting  the  deed,  for  which  the  judg- 
ment should  be  reversed,  and  the  cause  re- 
manded. 

Statton.  0.  J.  Report  of  the  commission 
of  appeals  examined,  their  opinion  adopted, 
and  the  judgment  reversed,  and  cause  re- 
manded. 


Pfeiffeb  at  at.  v.  MoNatt  et  at. 
(Supreme  Court  of  Texas.    Oct  29, 1889.) 

BCBISBBg  HoiIBSTmU). 

Defendant  owned  two  adjoining  store  build- 
inn,  connected  by  archways  through  the  partition 
wall.  The  east  building  was  oocupied  by  him  as  a 
law-offlce,  and  also  for  his  oourt-room,  as  mayor  of 
the  town.  A.  portion  of  it  was  nsed  for  a  post-of- 
fice, defendant  acting  sometimes  as  deputy  post- 
master. The  west  building  was  rented  to  defend- 
ant's brother  for  a  store,  under  an  agreement  by 
which  he  was  to  pay  defendant  a  certain  sam  for 
the  Qse  of  the  building,  and  for  such  services  as  de- 
fendant might  render  him  when  his  other  business 
would  permit  of  it.    Defendant  was  also  a  notary 

gublio  and  conveyancer,  and  bad  a  desk  and  a  case 
1  the  back  part  of  the  west  room,  where  he  kept 
the  papers  pertaining  to  that  branch  of  his  busi- 
ness. Hela,  that  defendant  could  not,  by  dividing 
his  business  between  the  two  buildings,  hold  them 
l>oth  as  a  business  homestead,  but  bis  exemption 
should  be  held  to  be  limited  to  the  east  building. 

Cktmmissioners'  decision.  Appeal  from  dis- 
trict court,  Montagne  county. 

Action  of  trespass  to  try  title,  brought  by 
P.  Pfeiffer  &  Co.  against  McNatt  &  March. 
There  was  judgment  for  defendants,  and 
plaintiffs  appealed. 

Stephens  &  Herbert,  for  appeUants.  Davie 
&  ffamett,  for  appellees. 

OoLLARD,  J.  McNatt  A  Marsh,  mer- 
chants, were  closed  out  by  attachment  No- 
vember 19,  1884,  and  still  owe  about  910,- 
OOo,  which  they  are  unable  to  pay.  Ap- 
pellants obtained  judgment    against   them 
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for  81,603.91,  and  on  October  9. 1886.  leT- 
ied  execution  on  both  the  lots  and  houses  in 
controveraj,  the  same  being  the  individual 
property  of  L.  0.  McNatt.  The  appellants 
bought  the  lota  at  sheriff's  sale  for  •100, 
crediting  the  amount  on  the  judgaaent,  and 
had  deed  made  to  them  by  the  sheriff,  January 
4, 1887.  They  brought  suit  for  the  lots. 
McKatt  set  up  that  the  houses  on  the  lots  was 
bis  business  homestead.  The  case  was  tried 
October  21,  1887,  the  court  sustaining  the 
plea  of  homestead.  McNatt  bad  a  residence 
homestead  in  another  part  in  the  town  of  Bur- 
lington, was  a  married  man,  and  the  head  of 
a  family. 

The  question  of  homestead  presents  more 
than  usual  difficulty,  on  account  of  the  in- 
deflnlteness  of  the  tacts.  The  two  buildings 
claimed  as  a  business  homestead — the  west 
one,  two  stories;  the  east  one,  one  story — 
are  each  20  feet  front  on  the  public  square, 
and  ran  back  70  feet.  They  are  frame,  wooded 
buildingB;  have  a  partition  wall  lengthwise 
between  them,  in  which  there  are  two  arch- 
ways connecting  the  rooms.  They  were  so 
constructed  for  the  business  of  McNatt  & 
March,  and  were  used  by  them  until  they 
were  closed  out  by  attachments.  McNatt 
hns  not  used  them  for  such  purposes  since. 
At  the  time  the  business  was  closed  out.  Mo- 
Natt  was  mayor  of  the  town  of  Burlington, 
which  has  a  population  of  about  SUO,  and  has 
since  been  acting  as  mayor.  He  was  also  a 
notary  public  and  conveyancer,  and  did  about 
all  the  conveyancing  for  the  towu  and  vicini- 
ty. He  had  no  other  place  of  business  except 
these  two  houses.  As  mayor,  he  had  to  fur- 
nish his  own  office,  and  for  this  purpose  used 
the  back  end  of  the  east  room,  except  when 
the  weather  was  very  cold,  when  he  held 
court  in  the  west  room,  where  there  was  a 
stove.  For  18  months  before  the  trial  be 
permitted  the  postmaster  to  use  the  front 
end  of  the  east  room  as  a  post-offlce,  he  him- 
self sometimes  acting  as  deputy  postmaster. 
He  charged  no  rent  for  the  post-office.  He 
has  a  desk  and  a  spool-case  In  the  rear  end  of 
the  west  room,  where  he  keeps  his  notarial 
papers,  does  conveyancing,  nnd  such  work. 
For  six  months  prior  to  the  trial  he  had  special 
license  to  practice  law,  and  kept  his  law-office 
in  the  buildings.  He  says:  "In  January, 
1885.  my  brother,  J.  B.  McNatt,  being  the 
owner  of  a  stock  of  goods,  made  a  contract 
with  me  by  which  he  was  to  occupy  such 
portion  of  the  west  room  as  I  did  not  need 
for  my  office,  and  agreed  to  pay  me  for  the 
use  of  the  house,  and  for  such  services  as  I 
could  render  him  when  not  engaged  in  dis- 
charging my  duties  as  a  notary  public,  con- 
veyancer, and  mayor,  the  sum  of  9b0  per 
month;  and  J.  B.  McNatt  has  ever  since  oc- 
cupied said  west  room  as  a  store,  under  said 
contract. " 

It  is  not  an  easy  task  to  apply  the  principles 
controlling  a  business  homestead  to  this  con- 
dition of  things.  It  was  Uid  down  inShryock 
V.  Latimer,  57  Tex.  677,  tiiat,  "to  preserve 
the  place  of  business  which  is  separate  and 


distinct  from  the  home  as  a  part  of  the  boms- 
stead,  two  things  must  caneor:  Vint,  the 
head  of  a  family  nmst  have  a  calling  or  busi- 
ness to  which  the  property  is  adapted,  and 
reasonably  necessary:  saoond,  such  property 
must  be  used  as  a  place  to  exercise  the  odling 
or  business  of  the  head  of  the  family."  The 
same  doctrine  has  been  expressed  and  applied 
in  quite  a  number  of  cases.  Wynne  v.  Hud- 
son, 66  Tex.  1 ;  Hargadene  v. Whitfield,  71  Tex. 
489.  9  8.  W.  Rep.  475.  Appellee  has  sevenl 
callings,  and  follows  all  of  them  f  or  a  1  i  ving,— 
mayor,  notary  public,  conveyancer,  and  gome- 
times  deputy  postmaster;  but  we  cannot  see 
that  this  fact  should  militate  against  his 
right  to  have  some  place  protected  by  law 
from  forced  sale,  where  he  can  do  business 
and  support  his  family.  It  may  be  asked, 
however,  should  he  have  more  than  onesueb 
place,  or  should  he  have  several  places  pro- 
tected, for  several  avocations?  Gould  he  le- 
gally claim  one  house  exempt  for  the  trans- 
action of  business  as  mayor  and  deputy  post- 
master, and  another  ss  notary  public  and  orrn- 
veyancer?  We  must  answer  this  question 
in  the  negative.  But  we  are  met  by  the  fact 
in  this  case  that  these  two  bouses  are  connect- 
ed by  archways  through  the  partition  wall 
running  between  tbem,  from  which  it  is  sug- 
gested that  there  are  not  two  distinct  plxces 
used  in  the  exercise  of  the  several  callings. 
We  do  not  think  that  theftet  that  the  houses 
were  connected  by  these  openings  should  nec- 
cessarily  control  the  case.  Suppose  a  man  < 
shonld  in  this  way  try  to  protect  a  block  of 
business  houses,  by  doing  a  conveyancing 
business  in  one  corner  of  one  of  them.  This 
would  be  an  absurdity.  It  would  be  too  un- 
reasonable to  admit  of  discussion.  The  law  is 
intended  as  a  protection  to  a  fair  and  reason- 
able claim  falling  within  its  provisions,  not  an 
unfair  and  an  unreasonable  claim.  Here  we 
recur  to  the  distinction  guarded  in  the  case  of 
Shryock  v.  Latimer,  that,  to  entitle  tiie  place 
of  business  to  protection,  "the  head  of  the 
family  must  have  a  calling  or  business  to 
which  the  property  is  adapted,  and  reasonably 
necessary."  This  expression,  and  other  parts 
of  the  opinion  of  the  same  purport,  apply 
witli  peculiar  force  to  the  case  before  us.  It 
would  be  unreasonable  to  protect  McNatt's 
homestead  claim  to  both  of  the  houses  in  con- 
troversy. They  are  unreasonably  dispropor- 
tioned  to  the  character  of  his  business,  and 
are  In  fact  unnecessary.  Admitting  that  he 
has  shown  a  fair  claim  to  the  east  one-story 
house,  used  by  him  as  a  court-room,  his  claim 
to  the  other,  the  west  two-story  house,  should 
not  be  upheld  merely  because  be  has  a  d)-sk 
and  a  spool-case  in  the  bask  end  of  it,  wbera 
he  keeps  his  notarial  papers,  and  does  con- 
veyancing. Such  a  claim  is  unreasonable, 
and  both  places  are  not  necessary  to  his  busi- 
ness. He  has  designated  the  f  ron  t  part  of  Itte 
west  house,  by  renting  it  as  a  Btore-boa.°e  to 
his  brother,  to  purposes  inconsistent  with  its 
use  as  an  office  for  a  notary  public  and  a  con- 
veyancer. Hargadene  v.  Whitfield,  supra. 
This  is  shown  to  be  no  temporary  renting. 
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It  had  continued  for  18  months  before  the 
trial,  and  something  over  6  months  before 
Pfeiffer  &  Co.  levied  their  execution  upon  it. 
It  was  not  a  suitable  place  to  do  conveyano- 
ing;  at  least,  not  asmuchsoastheeastroom. 
The  east  room  was  large  enough  for  all  his 
purposes  as  a  place  of  business.  To  allow 
him  both  houses  would  be  to  exceed  the  limits 
of  justice  and  common  sense.  We  are  there> 
fore  of  the  opinion  that  the  Judgment  of  the 
court  below  should  be  reversal,  and  here 
rendered,  protecting  to  L.  0.  McNatt  the 
east  house,  and  the  part  of  the  lot  on  which 
it  stands,  to-wit,  20  feet  front  on  the  east 
part  of  lot  4,  in  block  43,  in  the  town  of  Bur- 
lington, Montague  county,  and  running  back 
to  the  north  end  of  the  lot;  and  adjudging, 
in  favor  of  P.  Pfeiffer  &  Co.,  the  two-story 
house  and  the  ground  on  which  it  stands,  to- 
wit,  20  by  70  feet,  that  is,  10  feet  front  on 
the  west  side  of  said  lot  4,  and  10  feet  front  on 
the  east  side  of  lot  3,  in  said  block,  making  20 
feet  front,  and  running  back  70  feet,  so  as  to 
include  all  the  ground  upon  which  is  erected 
the  said  two-story  frame  bouse. 

Statton,  C.  J.  Beport  of  the  commission 
of  appeals  examined,  their  opinion  adopted, 
and  the  judgment  reversed,  and  here  ren- 
dered in  accordance  with  the  opinion. 


Jones  d.  Matthews. 

(Supreme  Court  of  Teaxu.   Nov.  6, 1889.) 
Tlma  m  Abatbubxt— BxmpLABT  Damasbs. 

L  A  plea  In  abatement  In  an  action  for  dam- 
ages for  injury  to  property,  and  personal  wronn, 
t&at  plaintiff  had  no  interest  In  the  suiu  or  in  the 
reoovenr  sought,  but  that  It  was  agreed  between 
bim  ana  his  attorneys  that  they  should  bring  the 
■alt  and  prosecute  it  in  plaintiff's  name,  and  pay 
all  costs,  and  have  the  whole  amount  recovered,  is 
not  sofflolent,  as  the  claim  for  damages  to  the  per- 
son cannot  be  assigned. 

a.  Where  a  peiitUm  state*  a  olatm  for  dam- 
ages both  aotnai  and  exemplary,  a  verdict  for  ex- 
emplaiy  damages  cannot  be  sustained,  unless  there 
la  also  a  verdict  for  actual  damages. 

Commissioners*  decision.  Appeal  from  dis- 
trict court,  Lamar  county. 

B.  Wooldridge,  Hale  t&  Hate,  and  J.  M. 
Long,  for  appellant.  Sturgeon  A  Sturgeon, 
B.  D.  Soalet,  and  Jo?m  S.  Stone,  for  appellee. 

AoKEB,  J.  W.  B.  Miitthews  brouglitthis 
suit  against  S.  Jones  to  recover  $2,000  for 
permanent  depreciation  in  value  of  property; 
$288,  loss  of  rents ;  81,000  for  bodily  discom- 
fort and  loes  of  sleep;  aggregating  $3,288, 
actual  damages,  and  $1,000,  exemplary  dam- 
ages, for  outrages  done  to  the  feelings  of 
plaintiff  and  his  family  by  reason  of  defend- 
ant's  liaving  rented  a  house  belonging  to  him, 
situated  in  the  vicinity  of  plaintiff's  home- 
stead and  his  four  tenement  houses,  to  pros- 
titutes, for  purposes  of  prostitution;  and  also 
to  perpetually  enjoin  defendant  from  renting 
to  said  characters.  Defendant  pleaded  spe- 
cially that  plaintiff  had  no  interest  in  the 
suit,  or  in  the  recovery  sought;  that  it  was 
agreed  between  plaintiff  and  his  attorneys  in 


this  case  that  they  should  bring  the  suit  and 
prosecute  it  to  judgment  hi  plaintiff's  name, 
and  have  the  entire  recovery,  and  they  were 
to  pay  all  costs,  if  any  were  to  be  paid,  and  in 
no  event  was  plaintiff  to  receive  anything 
from  the  suit,  or  from  any  compromise  that 
might  be  made  thereof,  nor  be  liable  for  any 
costs;  tiiat  said  attorneys  are  the  real  parties 
in  interest.  Defendant  also  answered  by  gen- 
eral denial  and  special  answer,  not  necessary 
to  notice  further,  f'laintiff  moved  to  strike 
out  the  special  plea  upon  the  grounds:  (1)  It 
shows  no  reason  why  the  suit  should  abate; 
(2)  it  is  immaterial,  irrelevant,  and  incom- 
petent; (3)  because  it  is  no  concern  of  de- 
fendant's what  contract  plaintiff  has  made 
with  his  attorneys;  (4)  because  said  plea  does 
not  show  sufficiently  that  plaintiff  has  no  in- 
terest; (5)  "because  the  pleadings  show  that 
no  fact  could  l>e  alleged,  the  proof  of  which 
could  show  that  plaintiff  had  no  interest  in 
the  suit;"  (6)  because  the  law  of  champerty 
does  not  obtain  in  this  state.  The  motion 
was  sustained,  and  the  plea  stricken  out;  to 
wliich  appellant  excepted.  The  jury  returned 
the  following  verdict:  "We,  the  jury,  find 
for  the  plaintiff  the  sum  of  $700,  exem- 
plary damages;"  and  judgment  was  rendered 
against  appellant  for  that  amount,  from  which 
this  appeal  is  prosecuted. 

Under  the  first  assignment  of  error  it  is 
contended  that  the  court  erred  in  rendering 
the  judgment  because  no  actual  damages 
were  found  by  the  jury,  and  the  verdict  for 
exemplary  damages  alone  cannot  support  the 
Judgment.  The  petition  stated  the  claim  for 
damages,  actual  and  exemplary,  with  clear- 
ness and  precision,  showing  the  several  items 
which  make  up  the  $8,288,  actual  damages 
claimed,  and  in  a  separate  item  claimed  $1,(XK), 
exemplary  damages,  for  outrages  done  the 
feelings  of  plaintiff  and  his  family.  The  jury 
could  not  have  misunderstood  the  plaintiff's 
claims  for  both  actual  and  exemplary  dam- 
ages, for  the  court,  after  correctly  instruct- 
ing the  jury  as  to  the  law  applicable  to  the 
claim  for  actual  damages,  gave  the  following 
charge:  "If  you  find  In  favor  of  plaintiff 
actual  damages  under  the  foregoing  instruc- 
tions, and  believe  from  the  evidence  that  de- 
fendant knew,"  etc.,  "you  would  be  author- 
ized, in  additition  to  the  actual  damages 
aforesaid,  to  allow  such  sum  as  exemplary 
damages  as  you  may  deem  right  and  proper, 
by  way  of  punishment  to  defendant."  We 
think  it  evident  that  the  jury  deliberately  de- 
clined to  find  any  actual  damages,  and  in- 
tentionally returned  the  verdict  for  exem- 
plary damages  alone.  Mr.  Sutherland,  in  his 
work  on  Damages,  (volume  1,  p.  748,)  says: 
"  Where  there  is  provocation  or  other  mitiga- 
tion which  reduces  the  actual  damages  to  a 
minimum,  there  is  generally  no  ground  for 
punitory  damages."  We  are  of  opinion  that 
some  actual  damage  must  be  found  as  a 
predicate  for  the  recovery  of  exemplary  dam- 


The  second  assignment  relates  to  the  rul- 
ing of  the  court  in  sustaining  the  motion  to 
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strike  out  the  special  plea.  It  la  believed 
tbat  the  facts  stated  in  the  plea  did  not  con- 
stitute a  transfer  or  assignment  of  any  part 
of  the  plaintiff's  claims  for  damages.  Had 
the  facta  stated  in  the  plea  shown  a  contract 
of  transfer  or  assignment  by  plaintiff  of  his 
entire  cause  of  action  to  his  attorneys,  suoh 
contract  would  have  been  roid  as  to  the 
claim  for  damages  for  injury  to  the  person. 
It  seems  to  l>e  well  settled  that  a  claim  for 
damages  to  the  person  ttom  a  tort  cannot  be 
assigned.  Bailroad  Oo.  t.  Freeman,  57  Tex. 
156;  Stewart  v.  iiailway  Co.,  62  Tex.  246; 
Qreenh.  Pab.  Pol.  430.  We  think  the  ooart 
did  not  err  in  striking  out  defendant's  special 
plea. 

Because  tlie  verdict  and  Judgment  award 
exemplary  damages  alone,  we  are  of  opinion 
tbat  the  judgment  of  the  ooart  below  should 
be  reversed,  and  the  cause  remanded. 

Statton,  O.  J.  Report  of  the  commission 
of  appeals  examined,  their  opinion  adopted, 
and  the  judgment  isjeversed,  and  thecanse 
remanded. 


Jones  et  tm.  v.  Bobbikm  •<  ol. 
(Suprerae  Court  of  Texat.    Oct  SQ,  1889.) 

MaBRIBD    Wowsy  — D««n — AOKNOWLKDaMBNT— 
Hai(ESTB/a>— ABAXDOnfEST. 

1.  Under  Rev.  St.  Tez.  srt.  4818,  relating  to 
eertiflcatea  of  acknowledgmeDt  of  a  married  wo- 
man, and  providing  that  snob  certiflcata  must 
show  that  the  person  making  the  acknowledf^ent 
was  examined  by  tbe  ofllMr  privily  and  apart 
from  her  busbana,  and,  after  the  Instrameat  was 
fully  explained  to  her,  she  aclcnowledxed  the  same 
to  be  her  act  and  deed,  and  declared  that  she  hod 
willingly  signed  the  same  for  the  purpose  and  con- 
sideration thersia  ezpresaed,  and  that  she  did  not 
wish  to  retract,  a  oertlfioate  of  aclcnowledgment 
Which  does  not  state  substantially  all  the  facts 
prescribed  is  not  soiBcient  to  give  validity  to  tbe 
tnstmment. 

3.  Under  K«v.  St.  Tez.  art.  4814,  relatiag  to  the 
proof  of  instruments  by  a  witness  to  tbe  signa- 
ture, a  declaration  by  such  witness  tbat  tbe  gran- 
tor signed  tbe  instrmnent  In  bis  presence  is  equiv- 
alent to  a  detdaration  tliat  the  witness  saw  tlie 
grantor  sign  it,  and  it  is  not  neoesssry  that  tbe 
witness  should  further  declare  tbat  be  signed  tbe 
instrument  at  the  request  of  the  grantor. 

S.  When  a  hnsband  and  wife  leave  their  home- 
stead, and  go  to  another  state,  for  the  declared 
purpose  of  a  mere  visit,  rendered  necessary  because 
of  ill  health  of  the  husband,  and  during  their  so- 
journ in  suoh  state  repeatedly  declare  their  inten- 
tion to  return,  even  though  their  absence  extends 
over  several  years,  it  is  not  sucb  an  absenoe  as 
would  constitute  an  abandomaeot  of  tbe  home- 
stead. 

4.  In  Texas  the  homestead  of  tbe  hnsband  and 
wife  may  be  alienated  nnder  a  power  of  attorney 
duly  executed. 

Com  missioners'  decision.  Error  to  district 
court,  Bell  county. 

John  L.  Croom,  Jr.,  for  plaintiffs  in  error. 

Roseboroiigh  Bros,  and  Montelth  A  Fur- 
man,  for  defendants  in  error. 

Hobby,  J.  W.  S.  Jones  and  his  wife, 
Bosa,  brought  this  action  of  trt- spass  to  try 
title  against  appellee  liobbins  and  another,  in 
the  dtotrict  court  of  Bell  county,  in  April, 
1886,  to  recover  38  and  a  fraction  acres  of 


land,  a  part  of  the  Lewis  VlTalker  snrvey. 
Tbe  land  was  alleged  to  have  been  owned  and 
oocupied  by  plaintiffs  as  a  homestead.    In 
addition  to  tbe  plea  of  not  guilty,  the  answer 
alleged  the  legal  and  equitable  title  to  be  in 
defendants,  and  an  adverse  possession  of  the 
premises  in  good  faith  for  one  year  prior  U> 
the  suit,  under  a  deed  from  said  W.  8.  Jones, 
and  claimed  compensation  for  valuable  im- 
provements made  thereon.    H.  K.  &  S.  M. 
Beckwith,  it  was  agreed-upon  the  trial,  were 
the  common  source  of  title.    There  was  no 
controversy  as  to  tbe  fact  that  the  title  was  in 
appellants  on  the  29tti  day  of  November, 
1883.     It  appears  also  from  ttie  evidence  that 
they  used  and  oocupied  the  premises  as  a 
homestead  up  to  that  date.    Appellees  of- 
fered  in  evidence  a  power  of  attorney  ex^ 
cated  by  appellants  W.  S.  Jones  and  hia  wife, 
Rosa  Jones,  to  W.  J.  Jones,  dated  November 
29,  1883,  authorizing  him  to  convey  the  land 
in  controversy  and  to  execute  title.     This 
power  of  attorney  recited  that  the  appellants 
were  about  to  leave  the  state.    Tbe  certifi- 
cate of  the  ofiScer  attache!  to  this  instmment 
is  as  follows:   "The  state  of  Texas,  county 
of  Galveston.    Before  me,  Wm.  B.Johnson, 
a  notary  public  in  and  for  the  above  stale 
and  county,  on  this  day  personally  appeared 
Elizabeth  Jones,  known  to  me  to  be  tbe  per- 
son whose  name  is  subscribed  as  a  witness  to 
the  within  power  of  attorney,  and,  being  by 
me  duly  sworn,  on  oath  declares  that  Wm.S. 
Jones  and  Bosa  Jones,  his  wife,  signed  and 
acknowledged  tbe  said  power  of  attorney  in 
lier  presence,  for  tbe  purposes  and  oonskler- 
tions  therein  set  forth;  and  that  the  said 
Rosa  Jones,  wife  of  the  said  Wm.  J.  Jones, 
did  so  willingly,  and  of  her  own  free  will  and 
accord,  witliout  any  fear  or  compulsion  on 
the  part  of  her  husband,  Wm.  8.  Jones,  and 
for  the  best  Interests  of  herself  and  children. 
Elizabbth  Jon^.  JSwoiyi  to  and  8ubacnt>ed 
before  me  this  21st  day  of  December,  1883, 
by  said  Elizabetli  Jones,  as  witness  my  liand 
and  official  seal.     Wm.  R.  Johnson.  Notary 
Public  for  Galveston  Co.,  Texas,    [l.  8.J" 

Appellants  objeoted  to  the  introdaction  of 
the  power  of  attorney — Fint,  liecause  it  was 
not  legally  oI*  record;  aeeond,  because  tb» 
homestead  cannot  be  legally  conveyed  by  ait 
agent  or  attorney;  third,  because  the  power 
of  attorney  was  defectlTely  proven  up,  both 
as  to  the  husband  and  wife,  and  was  not  cer- 
tified to  according  to  law;  fourth,  because 
the  wife,  Bosa  Jones,  did  not  sign  and  ac- 
knowledge her  signature  to  the  same  privily 
and  apart  from  her  said  husband;  fifth,  be- 
cause the  oflScer  did  not  certify  tbat  tbe  'wif& 
declared  to  him  that  she  did  not  wish  to  re- 
tract it;  sixth,  because  the  proof  of  the  sig- 
natures of  W.  S.  Jones  and  wife  was  not 
made  in  the  manner  and  form  required  by 
taw,  in  this:  that  the  officer  did  not  certify 
that  the  witness  Eliz:ibetb  Jones,  who  proved 
said  signatures,  swore  to  him  that  she  signed 
said  instrument  as  a  witness  at  the  request^ 
of  the  grantors,  or  that  she  signed  Kild  in- 
strument at  all;   sttenth,  beotuse  it  dut» 
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not  appetr,  from  tbe  proof  of  said  power  of 
attorney,  whether  said  Bosa  Jones  was  the 
wife  of  Wm.  8.  Jones  or  at  Wxn.  J.  Jones, — 
she  is  therein  described  as  the  wife  of  Wm.S. 
and  afterwards  as  the  wife  of  Wm.  /.  Jonea. 
These  objections  were  overroled.  and    the 
power  of  attorney  and  the  deed  from  W.  J. 
Jones  to  appellee  Dan  Bobbins,  dated  Janu- 
uary  1,  1884,  executed  nnder  the  authority 
thereof,  was  also  admitted,  over  the  appd- 
laats*  objection,  as  follows:    Because  Bosa 
Jones,  wife  of  W.  S.  Jones,  did  not  Bign  said 
deed,  and  did  not  acknowledge  the  aatne  sep- 
arate and  apart  from  ber  husband,  and  was 
not  examined  before  tiw  oiBeer,  as  required, 
privily  and  apart  from  her  husband,  and  did 
net  have  said  instmment  or  deed  fully  ex- 
plained to  her,  and  becaose  no  legal  conrey- 
ance  and  sale  ot  the  bonaestead  can  be  atade 
under  a  power  of  abtoraey.    An  explanatoiy 
note  is  aidded  by  the  preaidiBg  judge  to  the 
bill  of  exoepttons,  to  (die  effect  that  they  (ttie 
Inatruments)  might  be  "admitted  and  cxn- 
sidered  wfam  the  jury  were  considering  the 
question  of  improvements  in  good  faith,  and, 
in  the  event  the  jury  should  find  tfae  property 
was  not  a  bameabFad,  then  tfae  insiruaient 
would  be  admissible  against  the  husband;  but 
in  no  other  event  to  be  considered  by  tfae  jury." 
There  was  proof  of  ttw  payment  to  appel- 
tanta   by  Bobbins  of  tbe  pnrelmse  money, 
81,000,  none  of  which  was  tendered  by  appel- 
lants.    There  was  also  evidence  tending  to 
show  an  abandoBiaent  of  the  property  by  ap- 
pellants as  a  homestead  in  1884,  IBSh,  and 
1886,  and  their  removal  to  residence  in  tlie 
state  of  Florida  during  those  years.    On  the 
other  band,  there  was  evidence  to  the  effect 
that  appellant  W.  S.  Jones  and  his  wife  were 
on  a  visit  to  their  relativea  In  said  state,  and 
tbeir  intention  was  to  return.    Value  of  im- 
provements was  about  (59.     Trial  by  juiy 
on  December  15.  1886,  lesolting  in  verdict 
and  judgment  for  defecvlnnts.   Plainiiffls  filed 
their  motion  for  new  trial  on  December  16, 
1886,   which  was  orerruled,  and  plaintiffs 
thereupon  excepted,  and  gave  notice  of  ^- 
peal  in  open  court. 

Tbd  errors  assigned  are  that  the  court  erred 
in  admitting,  over  plaintilTs'  objections,  tbe 
instniaients  referred  tu.  The  assignments 
are,  in  effect,  Uiat  tbe  homestead  of  husband 
and  wife  cannot  be  alienated  under  a  power 
of  attorney.  The  statute  makes  no  provision 
wbatever  for  the  wife  to  enter  into  agree- 
ments or  executory  contracts  to  convey  tbe 
bomestead  Tlie  soie  aad  only  n>ode  pre- 
scribed by  tbe  statute  is  by  conveyance,  in 
which  she  joins  the  husband,  and  which  she 
acknowledges  privily  and  apart  from  him. 
No  acknowledgment  of  a  married  woman  to 
any  conveyance,  or  other  instrument  pur- 
porting to  be  executed  by  her,  shall  4>e  taken 
unless  she  has  bad  the  same  shown  to  her, 
and  then  and  there  folly  explained  by  tbe  of- 
ficer taking  tbe  acknowledgment,  on  an  ex- 
amination privily  and  apart  from  her  hus- 
band ;  nor  shall  be  certify  to  tbe  same,  unless 
sbe  thereupon  acknowledges  to  such  officer 


tliat  the  same  Is  ber  ant  and  deed,  that  she 
has  willingly  signed  the  same,  and  that  she 
wishes  not  to  retract  it.  Even  though  the 
premises  in  controversy  was  not  the  home- 
stead of  plaintiffs,  and  could  have  been  coa- 
veyed  by  tbe  husband  only,  even  then  said 
power  of  attorney  was  inadmissible  in  evi- 
denoe,  because  tbe  proof  of  tbe  signature  of 
the  husband,  W  S.  Jones,  was  insufficient, 
in  this:  that  tbe  witness  who  proved  said 
signatnre  did  not  swear  (and  tlie  offizer  did 
aot  certify)  that  sheaigaed  the  same  as  a  wit- 
ness at  the  request  of  the  grantors,  or  thafc 
she  signed  itataJl. 

Tbe  court  erred  in  admitting  in  evidence,, 
over  plaintiffs'  objections  made  at  the  time,, 
tiie  deed  executed  under  said  power  of  attor- 
ney from  William  J.  Jones,  as  agent  of  W. 
S.  and  Bosa  Jones,  pbdntiffs,  to  Dan  Bot>- 
bins,  defendant,  flrst,  because  Bosa  Jones, 
the  wife  of  said  plainlafl  W.  S.  Jones,  did  not 
siga  said  deed,  and  did  not  aeknowledgp  same 
separate  and  aftart  from  her  said  husband, 
and  was  not  examined  before  the  officer  as  re- 
quired by  law,  privily  sad  apart  from  her  hus- 
band, and  did  not  have  said  instrument  or 
deed  fully  explained  to  her.  There  are  sev- 
eial  otfa«r  asdgniiivnts  contained  in  tlie  brief 
of  appellants,  relating  to  the  supposed  errors 
in  court's  charge,  but,  under  the  view  we 
take  of  the  case,  it  will  not  be  necessary  to 
oonsider  any  save  those  above  set  fotib,  as  tbe 
final  disposition  of  the  cause  is  involved  in 
this  determination. 

Tbe  title  of  the  appellees  to  tbe  land  in  con- 
troversy depends  exclusively  upon  the  valid- 
ity of  the  power  of  attorney  encutHl  by  the 
appellauts,  husband  and  wife,  on  the  2dtb 
November,  1883,  authorizing  W.  J.  Jones, 
as  their  agent  and  attorney  in  fact,  to  sell 
and  convey  this  land,  which  then  constituted 
their  homestead,  in  Bell  county.  The  proof 
of  the  execution  of  this  instrument,  as  shown 
by  the  c£icial  certificate,  is  as  fcdlows:  "Tbe 
state  of  Texas,  county  of  Galveston.  Before 
nae,  Wm.  B.  Johnson,  a  notary  public  in  and 
for  the  above  state  and  county,  on  this  day 
personally  appeared  Elizabeth  Jones,  known 
to  me  to  be  the  person  whose  name  is  sub- 
scribed as  a  witness  to  the  within  power  of 
attorney,  and,  being  by  me  duly  sworn  on 
oatb,  deckires  that  Wm.  S.  Jones  and  Bosa 
Jones,  his  wife,  signed  and  acknowledged 
the  said  power  of  attorney  in  her  presence  for 
the  purposes  and  ounsiderations  therein  set 
forth;  and  that  the  said  Bosa  Jones,  wife  of 
the  said  Wm.  S.  Jones,  did  so  willingly,  and 
of  iter  own  free  will  and  accord,  without  fear 
or  compulsion  on  the  part  of  her  husband, 
Wm.  8.  Jones,  and  fur  tlie  best  interests  of 
herself  and  children.  [Signed]  Elizabeth 
JoMEs.  Sworn  to  and  subscribed  before  me 
this  2l8t  day  of  December,  1888,  by  said 
Elizabeth  Jones,  as  witness  my  hand  and  offi- 
cial seal.  [Signed]  Wm.  B.  Johnson,  No- 
tary Public  for  Galveston  Co.,  Texas."  Pur- 
suant to  the  power  vested  in  him  by  this  in- 
strument, W.  J.  Jone?,  on  January  1,  1884, 
undertook  to  convey  by  deed  to  the  appellee- 
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Bobbins  tbe  homeBtead  of  W.  S.  Jones  and 
bis  wife,  Rosa,  for  tbe  sum  of  tliOOO,  which 
sum  it  appears  has  been  paid  to  appellants. 

One  of  the  propositions  urged  under  tba 
assignments  is  that  the  homestead  of  the  hus- 
l>and  and  wife  cannot  be  alienated  under  a 
power  of  attorney.  In  support  of  this  we  are 
referred  to  the  case  of  Jones  v.  GiofF,  68  Tex. 
253.  In  that  case  the  contract  to  con  vey  con- 
sisted of  a  bond  for  title  executed  by  both 
liusband  and  wife,  and  privily  aclinowledged 
as  prescril>ed  by  law  for  the  conveyance  of 
the  homestead,  and  it  was  heid  to  be  an  ex- 
ecutory contract  for  tbe  conveyance  of  the 
homestead,  which  our  eonrts  could  not  en- 
force. In  a  later  case,  (Warren  v.  Jones, 
69  Tex.  467,  6  S.  W.  Rep.  775,)  the  case  of 
Jones  V.  Goff  was  commented  upon,  and  it 
wlis  said  that  "the  only  question  in  that  case 
was  as  to  the  power  of  the  district  court  to 
decree,  as  against  a  married  woman,  a  spe- 
cific performance  of  an  executory  contract 
for  the  conveyance  of  tlie  homestead."  In 
the  case  of  a  bond  for  title,  it  was  further 
stated  the  wife  did  not  consent  to  an  absolute 
conveyance,  but  only  to  a  contract  for  such 
conveyance,  and  that  she  would  be  deprived 
of  her  right  to  retract.  In  case  the  bond  should 
be  enforced  against  her.  Not  so  in  reference 
to  a  power  of  attorney.  In  Fatten  v.  King, 
26  Tex.  686.  it  was  held  that,  the  acknowl- 
edgment being  for  the  wife's  protection, 
when  that  is  made  to  the  power  of  attorney 
the  object  of  the  statute  is  as  effectually  at- 
tained as  if  made  to  her  deed  of  conveyance. 
Tbe  power  of  attorney,  when  followed  by  the 
deed  of  her  agent,  is  treated  as  the  convey- 
ance itself.  In  a  bond  for  title  she  has  to  ex- 
ecute another  instrument  before  the  legal 
title  passes  from  her.  The  conveyance  is  not 
fuily  made  until  she  acknowledges  the  deed 
she  has  bound  herself  to  execute,  and  this 
must  be  done  in  accordance  with  the  statute. 
She  must  be  allowed  the  privilege  of  retract- 
ing before  the  deed  is  made  or  the  statute  Is 
not  fulfilled.  In  case  of  a  power  of  attorney, 
she  has  that  privilege,  and  may  withdraw  her 
consent  at  any  time  before  the  deed  is  made 
by  her  attorney.  In  tbe  case  of  Patton  t. 
King,  supra;  Qinnon  v.  Boutwell,  58  Tex. 
626;  and  Warren  v.  Jones,  supra, — the  ques- 
tion was  directly  before  the  court  as  to  the 
validity  of  the  conveyance  of  the  homestead 
made  under  a  power  of  attorney  executed  and 
properly  acknowledged  by  the  husband  and 
wife,  and  in  those  cases  such  a  conveyance 
was  upheld  for  the  reasons  given,  of  which 
notliing  we  might  say  can  add  to  the  force. 

It  avails  nothing  to  the  appellees,  however, 
in  the  present  case,  that  the  homestead  may 
be  conveyed  by  virtue  of  a  power  of  attorney 
acknowledged  by  the  wife  in  the  manner  pre- 
scribed by  the  statute;  for  it  is  manifest, 
from  an  inspection  of  the  certificate,  that 
none  of  the  essential  requirements  of  the 
wife's  acknowledgment  have  in  this  case  been 
complied  with.  It  does  not  appear  from  the 
certiflciite  that  Mrs.  Jones  was  examined 
privily  and  apart  from  her  husband,  nor  that 


the  instrument  was  explained  to  her  by  tbe 
officer.  That  such  an  instrument  is  abso- 
lutely void,  and  could  not  affect  the  wife's 
title  to  the  homestead,  has  been  repeatedly 
decided  in  this  state.  Johnson  v.  Bryan,  6^ 
Tex.  624;  Langton  v.  Marshall,  59  Tex.  296; 
Buleman  v.  Pritchett,  56  Tex.  488. 

It  is  contended  in  this  case  that  even  though 
the    premises  in  controversy  was  not  tbe 
homestead  of  plaintiffs,  and  could  have  been 
conveyed  by  the  husband  only,  said  power  ct 
attorney  was  inadmissible  in  evidence,  be- 
cause the  proof  of  the  signature  of  tbe  bus- 
band,  W.  8.  Jones,  was  insulficient.  in  this: 
that  the  witness  who  proved  said  signature 
did  not  swear,  and  tiie  officer  did  not  certify, 
that  she  signed  the  same  as  a  witness  at  tbe 
request  of  the  grantors,  or  that  she  signed  it 
at  all.    The  si»tate  (article  4314)  reguhiting 
the  mode  of  proof  by  a  witness  makes  a  dis- 
tinction in  those  cases  where  the  witness  is 
present,  and  sees  the  instrument  signed,  sub- 
scribed, or  executed,  and  those  when  he  was 
not  present  at  the  time,  and  was  subsequent- 
ly requested  to  witness  the  acknowledgment 
of  the  party  who  executed  the  instrument. 
In  the  former,  where  the  witness  is  present 
at  the  execution,  and  signed  as  a  witness,  it 
is  not  necessary  that  be  should  swear  he 
signed  at  the  request  of  tbe  grantor.    Dom 
V.  Best,  15  Tex.  65.    In  the  case  cited  a  cer- 
tificate was  objected  to  npon    the   ground 
above  stated,  and  it  was  similar  to  the  one 
under  consideration,  in  so  far  as  the  proof  is 
made  by  the  witness  of  the  execution  of  the 
power  of  attorney  by  appellant  W.  S-  Jones, 
and  it  was  held  to  be  a  valid  certificate.    See. 
also,  Downs  v.  Porter,  54  Tex.  59;  Sowers  v. 
Peterson,  59  Tex.  216.    We  think  the  authen- 
tication of  the  power  of  attorney  as  to  the 
husband,  W.  S.  Jones,  was  sufficient.    It  was 
not  necessary  that  the  witness  should  have 
sworn  that  "ahe  signed  at  the  request  of  the 
grantor,"  when  she. stated  that  he  "signed 
and  acknowledged  the  said  power  of  attorney 
in  her  presence. "     The  latter  phrase  we  also 
believe  to  be  equivalent  to  tbe  declaration 
that  Blie  saw  the  party  sign  it.    Although 
the  power  of  attorney  was  void  as  to  tbe  wife, 
still,  if  the  evidence  had  established  the  fact 
that  appellants  bad  abandoned  tbeir  home- 
stead at  any  time  up  to  the  date  of  the  exe- 
cution of  the  deed  under  the  power,  on  Jan- 
uary 1,  1884,  the  power  being  valid  as  to  W. 
S.  Jones,  tbe  conveyance  by  his  agent  and 
attorney  in  fact,  on  that  day,  would  have 
vested  the  title,  as  the  property  in  contro- 
versy would  have  become  community  estate 
after  such  abandonment,  aud  as  such  would 
have  been  subject  to  conveyance  by  him  or 
his  duly-empowered  agent.     Whatever  aban- 
donment, if  any,  it  can  be  said  was  shown  in 
tins  case,  occurred  subsequent  to  the  1st  of 
January.  1884,  the  date  of  the  deed.     The 
testimony  establishes  the  fact  that  tbe  prop- 
erty was  the  homestead  of  appellants  in  IScS; 
tliat  they  moved  from  their  home  to  Harris 
county  in  the  fall  of  1883,  for  the  purpose  of 
placing  appellant  W.  S.  Jones  under  medical 
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treatment.    The  power  of  attorirey  was  exe- 
eated  on  the  29tb  Xovembei,  1883,  juat  prior 
to  their  departure  on  a  visit  to  the  relatives 
of  the  wife  in  Florida.    This  visit,  it  is  fully 
explained  by  the  evidence,  was  rendered  nec- 
essary by  reason  of  the  pliysioal  and  mental 
,  condition  of  appellant  W.  S.  Jones.    The  ev- 
idence, which  is  uncontradicted  npon  this 
point,  shows  that  their  intention  was  to  re- 
turn to  Texas,  and  this  purpose  was  repeat- 
edly expressed  by  appellant  W.  S.  Jones  dur- 
ing the  sojourn  in  Florida.    It  is  not  made. 
to  api^r  at  what  time  they  arrived  in  the 
latter  state,  but  it  is  quite  clear  that  the  visit 
was  intended  to  be  temporary.    Such  is  ap- 
pellants' explanation  of  their  sojourn  in  Flor- 
ida, and  its  cause.     What  purports  to  be  tbe 
evidence  of  their  abandonment,  and  by  virtue 
of  which  the  appellees  claim  through  the 
husband,  W.  S.  Jones,  under  the  deed  of  Jan- 
nary  1,  1884,  consists  of  the  testimony  of  the 
clerk  of  the  circuit  court  of  Escambia  county, 
Fla.,  who  was  the  custodian  of  the  list  of 
registered  voters  in  that  county.    He  states 
that  the  name  of  one  W.  S.  Jones  appears  on 
that  list  as  having  been  registered  October  9, 
1884;  that  under  the  law  of  that  state  a  voter 
was  required  to  reside  one  year  in  the  state, 
and  six  months  in  the  county,  but  he  is  not 
required  to  declare  his  intention  to  perma- 
nently reside  in  the  state  and  county.     This 
witness  bad  no  knowledge  as  to  whether  tbe 
residence  of  Jones  was  temporary  or  perma- 
nent.   This  is  followed  by  the  evidence  of 
the  assessor  of  taxes  of  the  same  county,  who 
also  testifies  that  be  does  not  know  whether 
tbe  residence  of  Jones  in  Florida  was  tempo- 
rary or  permanent.    He  thinks  they  have  re- 
sided there  about  three  years;  that,  in  1885, 
W.  S.  Jones  returned  a  tract  of  land,  which 
he  occupied.     In  1886  he  returned  land  as 
agent  for  one  W.  S.  Jones.     Does  not  know 
whether  W.  S.  Jones  owned  the  land  he  re- 
turned in  1885.    If  the  registration  of  the  ap- 
pellant Jones  can  be  regarded  as  an  evidence 
of  bis  intention  to  abandon  bis  home  in  Tex- 
as, and  become  a  citizen  of  and  reside  per- 
manently In  Florida,  it  is  quite  clear  that  this 
did   not  occur  until  October  9,  1884,  more 
than  nine  months  after  the  acquisition  of  ti- 
tle by  the  appellees  under  the  power  of  attor- 
ney.   There  is  no  proof  of  the  acquisition  of 
another  homestead.    In  view  of  the  uncon- 
tradicted testimony  of  appellants  explaining 
the  cause  of  their  visit  to  and  sojourn  in  Flor- 
ida, and  their  expressed  Intention  to  return, 
repeated  subsequent  to  their  arrival  in  that 
state,  can  it  be  said  that  the  testimony  of  the 
elerk  and  assessor  of  Escambia  county,  Fla., 
to  tbe  effect  that  one  W.  S.  Jones  resided 
there,  (but  whether  permanently  or  tempo- 
rarily they  could  not  say,)  is  sufficient  evi- 
dence of  the  fact  of  the  abandonment  of  the 
homestead  by  appellants?    There  being  in 
this    case  no  proof  of  abandonment  of  the 
homestead  by  the  appellants  on  or  before  the 
1st  of  January,  1884,  the  date  of  the  execu- 
tion of  the  deed  under  tbe  power  of  attorney, 
and   that  deed,  constituting  appellees'  title. 


being  under  a  power  of  attorney  void  as  to 
the  wife,  the  judgment  should  not  have  been 
for  the  appellees.  We  think  the  judgment 
should  be  reversed,  and  tbe  cause  remanded. 

Statton,  Q.  J.  Beport  of  the  commission 
of  appeals  examined,  their  opinion  adopted, 
and  the  judgment  reversed,  and  cause  re- 
manded. 

LoNO  e.  CusB. 

(Supreme  Court  of  Texa*.    Nov.  S,  1888.) 
RxMOTAi,  o*  Vasaa, 

1.  In  an  aotlon  for  damages  for  removal  of  a 
fenoe,  origtnally  brought  in  justioe's  court,  upon 
an  account  oonsistinK  of  the  following  items,  viz., 
"To  actual  damages  for  removing  a  certain  fence 
from  around  a  certain  growing  crop,  etc.,  and  to 
exemplary  damages  for  the  wrongful  and  malicious 
removid  of  the  tnoresaid  fenoe, "  the  aoooant  thus 
filed  is  snlficient  to  support  a  judgment  for  the 
value  of  the  fence  that  was  removed. 

3.  In  an  action  for  damages  for  the  removal  of 
a  certain  fence,  where  it  appears  that  the  defend- 
ant had  originally  erected  tne  fence  on  the  plain- 
tiff's land  under  the  mistaken  belief  that  he  was 
building  it  on  his  own  land,  the  plaintiff,  in  order 
to  msdntain  his  action,  must  show  that  he  did  not 
consent  to  the  fence  being  placed  on  his  land,  or 
that  he,  as  well  as  the  defendant,  was  mistaken  as 
to  the  location  thereof. 

Commissioners' decision.  Appeal  from  dis- 
trict court,  Frio  county. 

Action  by  N.  W.  Cude  against  J.  E.  Long 
for  damages  for  the  removal  of  a  fence. 
There  was  judgment  for  plaintiff,  and  de- 
fendant appeal^. 

R.  W.  Hudson,  for  appellant. 

CoiiAKD,  J.  Suit  originally  brought  in 
the  justice's  court,  and  appealed  to  the  dis- 
trict court,  npon  tbe  following  filed  account: 
"J.  B.  Long  to  N.  W.  Cade,  Dr.  Feb'y,  A.  D.  1884: 
To  actual  damages  for  removing  a  certain 

fence  from  around  a  cartalo  growing  crop 

In  Frto  county,  Texas tlOO 

To  exemplary  damages  for  the  wrongful  and  ' 

malicious  removafof  the  aforesaid  fence ...  100 

To  total  amount  of  damages,  &a .....9300" 

The  account  was  sworn  to.  Tbe  cause 
was  submitted  to  the  district  judge  upon  the 
facts  and  the  law;  and  he  rendered  judgment 
for  plaintiff,  the  appellee,  and  the  sureties  on 
bis  appeal-l)ond,  for  $60  actual  damages,  from 
which  judgment  Long  appealed.  IJpun  re- 
quest of  defendant  the  trial  judge  filed  con- 
clusions of  fact  and  law,  as  follows:  first. 
That  plaintiff  and  defendant  were  proprietors 
of  adjoining  farms,  with  a  common  division 
fence  between  them,  which  was  on  plaintiff's 
land,  the  fence  about  one-half  mile  long. 
Defendant,  without  plaintiff's  consent,  about 
the  last  of  January  or  first  of  February,  1884, 
removed  600  yards  of  tbe  fence,  and  appro- 
priated it  to  his  own  use  and  iMnefIt,  which 
required  plaintiff  to  build  another  fence,  but 
of  different  value  and  kind,  at  cost,  approxi- 
mately, of  about  $160.  Defendant  moved 
the  600  yards  of  fence  by  setting  it  back  on 
his  own  land.  "I  Bnd  that  the  value  of  the 
600  yards  of  fence  so  removed  and  appropri- 
ated by  defendant  was  at  the  time  worth 
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■ixtydollara.  I  flmd  plaintiff's  com  had  been 
planted  in  tbe  field,  but  was  not  up  at  the 
time.  Ko  special  damage  or  injury  to  crop 
or  in  toes  of  time  to  plaintiff  waa  iproven,  nor 
was  malice  BuflSciently  proven.  I  award  ex- 
emplary damage*,  defendant  tisving  removed 
the  fence  under  ttie  mistaken  belief  that  Tm 
was  entitled  to  do  «o,  as  he  had  built  iJbiB 
fence  several  years  previous,  thinking  it  to 
be  on  his  own  iMid."  As  conclusions  of 
law,  "I  find  that  the  plaintiff  is  entitled  to 
recover,  as  actual  damtiges,  the  value  of  the 
fence  removed,  etc.,  $60;  and  this  would  be 
the  case  whether  tlie  tonoe  «ras  entirely  on 
his  land,  as  waa  the  case,  or  partly  on  it  and 
the  defendant's,  it  being  a  division  fence  be- 
tween the  parties. "  "  There  is  no  appreci- 
able variance  between  tbe  proof  and  title  com- 
plaint." There  is  no  statement  of  facts  in 
the  record,  nor  is  there  any  "brief  for  appel- 
lee. Appellant,  by  motion  in  arrest  and  lor 
new  trial  in  the  lower  court,  and  by  assign- 
ment of  errors  in  this  court,  contends  thtU, 
the  judgment  of  the  court  l>elow  is  erroneoua, 
t)ecaase  the  account  sued  oti,  being  tbe  on^ 
pleading  in  the  case,  did  not  claim  the  fence 
or  Its  value,  but  only  damages  for  removing ' 
the  same  from  around  a  growing  crop,  and 
because  tbe  fence  was  built  by  Long,  by  mis- 
take, upon  plaintiff's  land,  and  he  had  the 
right  to  move  it  upon  bis  own  land  upon  dis- 
covery of  his  mistake. 

The  proposition  of  the  appellant,  defend- 
ant below,  that  the  pleadings  of  tbe  appellee 
did  not  justify  the  court's  finding  for  plain- 
tiff the  value  of  the  fence  removed  by  de- 
fendant, la  not  tenable.  It  would  be  too  ex- 
acting, as  a  rule  of  pleading  in  a  justice's 
court.  Tlie  court  found  as  a  fact  tlia't  tbe 
defendant  put  tlie  fence  on  plaintiff's  laud  txy 
mistake,  in  tbe  belief  that  it  was  his  own 
land.  The  conrt  does  not  say  4;hat  this  was 
done  with  plaintrS's  knowledge  or  acqiiJ- 
esoence.  but  that  il  was  a  partition  fence  be- 
tween the  two  parties;  and  from  tliia  fact  it 
might  l>e  inferred  that  it  -was  with  plRintiff's 
knowledge,  at  least.  The  .court  found  that 
tlwre  was  no  damage  ta  plaintiff's  crop  as  a 
iconseqoenoe  of  .moving  the  fence,  which  was 
done  about  February  1,  1B84,  under  the  im- 
pression that  it  was  bis  own.  Under  tliese 
circumstanoea,  if  it  isitroethcdi  plaintiff  al- 
lowed defendant  to  bnild  tbe  fence  on  his 
land  under  the  mistake,  as  found  by  the 
court,  on  the  part  of  defendant.  knovUtg  of 
it.  or  if  both  the  parties  were  so  mistaken, 
and  believed,  at  the  time  the  fence  was  built, 
that  it  was  on  defendant's  land,  tbe  plaintiff 
would  not  t>e  equitably  entitled  to  tlie  valcra 
of  the  fence.  8  Pom.  Eq.  Jur.,  note  to  §  1 241 ; 
Matson  v.  Oalhoua,  44  Mo.  368.  Our  statnte, 
in  allowing  compensation  for  valuable  im- 
provements by  the  defendant  in  actions  of 
trespass  to  try  title,  is  based  upon  an  equita- 
ble right,  an  equity  jurisprudence,  tbe  ques- 
tion always  being  one  of  good  faith.  Saun- 
ders V.  Wilson,  19  Tex.  194;  Thouvenin  v. 
Lea,  26  Tex.  612;  Harrell  v.  Houston,  €6 
Tex.  280.    Sucdi  equitable  right  will  t>e  pro- 


tected, whether  it  arise  in  a  suit  df  tfeapa 
ito  try  title,  an  independent  action  for  tbe 
purpose,  or  in  idefense  of  a  suit  for  removing 
tbe  improvements.  We  are  not  satisfied  tbit 
it  was  tbe  intention  of  theoooiA  to  iDclndsia 
its  fladinga  that  plaintiff  knew,  oonseoited  to, 
aequiesced  in,  the  placing  of  the  feme  «i  liis, 
land,  or  that  he  waaalscmist^en.-as  welltt 
the  defendant,  about  its  being  on  liis  laad. 
If  tbe  fact  distinctly  appeared,  enrcDndnoD 
would  be  that  the  judgmpjit  ahouid  be  »■ 
weeaed,  and  here  rendered  for  tbe  appellaat; 
bnt,  nndar  the  oiroumstaneeB  of  nno^rtaintir 
nn  this  point,  we  tliink  tbe  judgment  shoaid 
be  reversed,  and  tbe  cause  lemanded  far  a 
trial. 


Statton,  O.  }.  Report  of  ttas  «amniis- 
sion  of  appeals  examined,  their  i^iniai 
adopted,  and  !tlhe  judgment  is  reraiBad,  uA 
thB  «aiim  jemandad . 


Missoimi  Fao.  By.  Ca  «.  Hknrt. 
.{Suanreme  Court  of  Texaa.   .Nov.  36, 1889.) 

DiATH  BT  WBONOaiTI.  AoT— Pabths — ^DllUSM. 

L  A.  marrlsd  wconaa,  in  an  action  for  damages 
for  negligenoe  In  causing  the  death  of  her  son,  who 
liaa  for  many  years  snpported  her,  alleged  that 
her  tmsband  ibM  abandimed  lier,  and  Tor  maar 
.years  oootributed  nothing  to  her  aapport;  thatt  her 
son  liad  suppocted  her,  but  had  never  given  an/- 
-thing  towards  the  support  of  his  father ;  and  asked 
-to  be  permitted  to  prosecute  the  aotion  In  her  em 
name,  and  for  Iter  own  ^benefit;  bat,  if  it  should  to 
.held  that  her  husband  was  entitled  to  aay  benefit, 
that  she  might  be  permitted  to  proaecate  the  action 
In  her  own  name  for  the  benefit  of  both.  Held 
that,  under  Rev.  St  Tex.  arts.  29QB,  9801,  giving  a 
xight  of  action,  for  death  caused  by  negligence.  Tor 
the  benefit  of  the  surviving  wife,  child,  or  parents, 
and  autborizlDg  init  by  all,  or  by  any  one  for  the 
benefit  of  all,  plaintiff  was  entitled  to  miOiitain  the 
action  without  jDinlng  her  husband. 

2.  The  oouFt  iastructad  the  inry  that,  if  it  was 
shown  that  the  husband  would  have  received  any 
pecuniary  benefit  from  the  son  daring  his  Irf  e-trme, 
they  should  return  a  verdict  for  the  amouiit  the 
father  and  mother  would  Imth  have  leeeived,  and 
apportion  it  l>etwaen  them,  and  if  the  father  woaid 
not  have  received  any  pecuniary  benefit  from  tbe 
son,  if  lie  had  lived,  not  to  find  any  amount  tar 
him.  The  jury  renderad  a  verdiot  for  the  mother 
alone.  Held,  that  the  Instmotion  was  proper,  and 
that  tbe  vei'dict  should  be  sustained. 

3.  Defendant  asked  the  oonrt  to  BpeciaLny 
-Charge  "that  plaintiff  must  show,  ta>  order  to  o> 
oover  on  account  of  a  defeotiveen^ne,  causing  tke 
death  of  deoeased,  that  the  en^^ne  was  defect- 
ive, and  defendant  knew  it,  and  deoeased  did  not 
Icnow  it,  and  he  had  not  equsH  means  of  knowing  it 
With  defendant. "  The  court  Tetosed  this  instmo- 
tion, bnt  instructed  ttie  Jury:  "if  yon  so  find  tke 
iacts,  and  find  that  such  Injuries  aoA  death  were 
the  result  of  defect  or  defects  in  engine  No.  47,  as 
alleged  i  th  at  the  company  operating  the  road  knaw 
of  such  defects,  or  might  have  known  of  tfaeia  hy 
the  use  of  such  care  as  a  person  of  ordinary  pr>- 
dence  would  have  used  under  similar  ciioumstao- 
ces:  and  i-f  you  find  that  deceased  did  not  knoiw  off 
suCQ  defeats,  and  could  not  have  known  of  tban 
by  the  use  of  that  degr.^e  of  oare  that  a  person  ef 
ordinary  care  and  prudence  would  have  used  in 
this  situation, — plaintiff  will  be  entitled  to  recov- 
er. "    Hold  not  error. 

4.  Wtiere  a  mother -who  is  60  years  old,  and  Ib 

good  health,  had  for  many  years  been  supported 
y  her  son,  who  was  killed  by  the  negligence  of  a 
railroad  company  at  the  age  of  WJ^  years,  and  who 
at  tbe  time  of  his  death  was  earning  from  $63  to  9C 
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Kmontlu  anet-luaf  oC  wtaieh.  he  had  bam  in  the 
It  of  giving  to  tail  mother,  a  verdict  against  the 
company  for  &,SSO  damages  for  negligently  caus- 
ing bis  death  is  Dot  exoessive. 

Commisslonera'  decision.  Appaal.from  dis- 
trict court,  Bobertoon  county;  Ojiobse  H. 
MooNAN,  Judge. 

F.  H.  Prendtrgiut  and  T.  J.  SimmotiB, 
tat  sppellaat.  Seott  Field  ftnd  0.  D.  CuMr 
man,  for  appellee. 

AcKEK,  P.  J.  Isabella  Henry  sued  the 
Missouri  Pacific  Railway  Com^ny  to  recover 
damages  for  the  deaiih  of  her  son,  John 
Henry,  who  was  killed  on  the  6th  day  of  June, 
1886,  while  employed  by  defendant  as  a 
•wltohmsn  in  its  yard  at  Taylor,  Tex.  It  was 
■llegpd  that  th»  death  was  occasioned  by  the 
unskillf  nlness  of  the  engineer  In  charge  of  the 
switch-engine,  and  by  the  defective  condi- 
tion of  the  engine,  and  that  the  defendant 
was  guilty  of  negligence  In  the  employment 
of  the  engineer,  and  in  furnishing  machin- 
ery fur  tlie  use  of  deceased.  It  was  also  al- 
leged by  plaintiff  that  the  deceased  left  no 
wife  nor  childnen,  but  left  plaintiff,  his  moth- 
er, and  bis  father,  James  Henry,  surviving 
him:  that  James  Henry,  the  father  of  de- 
ceased, and  husband  of  plaintiff,  permanently 
abandoned  iter  more  tliau  rijcxeacs  before  the 
filing  of  tills  suit,  moved  to  a  distant  state, 
and  she  had  not  heard  from  him,  or  held  any 
communication  with  him,  for  several  years; 
tliat  he  had  contributed  notliiDg  to  her  sup- 
port, or  the  support  of  the  family;  that  the 
deceased  bad  contribnted  to  her  support  since 
he  was  II  years  of  age;  that  he  was  over  22 
years  of  age  when  killed,  and  had  never  con- 
tribated  anythlngtothe  support  of  hisfather; 
that  no  pecuniary  injury  resulted  to  her  hus- 
band by  the  deatA  of  the  son ;  and  that  ha  is 
not  entitled  to  any  iMnefit  of  this  action; 
"  wlierefore  she  asks  to  be  permitted  to  prose- 
cute this  suit  In  her  own  namet  and  for  her 
awn  benefit;  but,  if  itsliould  baheldtliather 
Mid  husband  is  entitled  to  any  of  the  benefit 
of  this  action,  then  she  prays  that  she  may  be 
permitted  to  prosecute  tliia  suit  la  her  own 
■ame  tor  the  benefit  of  hefselt  and  her  bus- 
liand. "  Defendant  answered  by  general  deni- 
al; special  exception,  "because  James  Henry, 
the  husband  of  plaintiff,  i»  a  necessary  party 
plaintiff  to  this  suit,  and  he  is  not  made  party 
plaintiff;"  and  specially  pleaded  exercise  of 
doe  can*  in  employiag  the  engineer  and  f  ur- 
Bishinj;  machinery,  and  that  deceased  was 
fdlow-servant  with  the  engineer,  and  was 
Mmself  guilty  of  contributory  negligence. 
The  demurrer  for  non-joiner  of  the  husliand 
was  overruled,  and  tlie  trial  by  jufy  result- 
ed in  verdict  and  judgment  for  appellee  for 
•3,550,  and  that  the  husband,  James  Henry, 
neover  nothing. 

Under  the  first  and  second  assignments  of 
•rror,  it  Is  contended  tiiat  tlie  court  erred  in 
overruling  the  special  demurrer  to  tlie  peti- 
tion, and  in  permitti  n^  appellee  to  sue  alone, 
without  making  her  husband  a  purty  either 
plaintiff  or  defendant.    It  was  the  evident 


intention  of  the  I^ialature,  in  enacting  tb« 
statute  undar  which  this  salt  was  brought* 
that  tiiere  should  be  but  one  salt  for  the  ben»- 
eSt  of  all  parties  to  whom  the  rigiit  of  action) 
is  given,  (antiale  2904;)  and  It  has  been  de- 
cided that,  where  tlie  objection  for  non-juin- 
der  is  made  at  proper  titme,  the  suit  should 
tie  abated  until  proper  parties  are  joined  in 
the  action,  either  as  actual  parties,  or  includ- 
ed by  proper  allegations  in  the  benefit  of  the 
aotion,  ( Railway  Co-  n  Mooret  49  Tax.  31; 
Railway  Co.  t.  Le^Oierse,  51  Tex.  189.)  The 
right  of  aetton  is  given  by  the  statute  (arti^ 
ale  2908)  "for  the  sole  and  exclusive  benefit 
of  tbe  survivinghusband,  wife,  chihlrei],  and 
parents"  of  thjtt  deceased;  and  the  statute 
provides  that  "the  action  may  be  brought  by 
ail  of  the  parties  entitled  thereto,  at  by  any 
one  or  mora  of  them  for  the  benefit  of  ail, " 
'  (article  2904.)  Now,  it  seems  to  us  that  tho 
'  language. of  this  statute  expressly  aathnrizes- 
the  mother  to  bring  this  action  in  her  awn 
name,  without  vegnrd  ta  whether  siie  be  a 
married  woman  oc  not,  and  that,  too,  without 
aooonnting  for  the  non^joinder  of  the  husband, 
provided  she  bring  the  action  tor  the  benefit) 
of  all  parties  entitled  to  it,  and  in  good  faith 
proseoubes  it  for  the  benefit  of  all.  The  pe- 
tition alleged  that  the  deceased  had  never 
contributed  anything  to  the  support  of  his 
father,  and  that  the&ther  had  not  sustained 
any  pecuniary  loss  liy  the  death  of  the  son. 
Following  tiiese  averments,  plaintiff  stated 
in  her  petition:  "But  if  it  should  be  held 
that  her  said  huBl>and  is  entitled  to  any  of 
tlie  benefit  of  this  action,  then  she  prays  that 
she- may  be  permitted  to  prosecnta  this  suit 
in  her  own  name,  for  the  benefit  of  herself 
and  her  husband. "  The  court  instructed  the 
jury  to  the  effect  that,  if  it  was  shown  that 
the  father  of  deceased  and  haslMuid  of  plain- 
tiff would  have  received  any  pecuniary  bene- 
fit from  the  son  during  his  life-time,  then  to 
return  a  verdict  for  the  amount  the  father 
and  mother  would  both  have  received  from 
the  deceased  son  if  he  had  lived,  and  appor- 
tion the  amount  between  them  according  to 
the' amount  each  would  have  received;  and 
if  the  father  would  not  have  received  any 
pecuniary  benefit  from  the  son  if  he  had  lived, 
then  they  would  not  find  any  amountforhim. 
Plaintiff  had  the  right  to  bring  tlie  suit  for 
the  benefit  of  herself  and  her  husband,  and 
the  court  correctly  instructed  the  jury  in  the 
law  applicable  to  his  rights.  The  right  tu  re- 
cover in  actions  of  this  character  depends 
upon  pecuniary  injury  sustained  by  the  par- 
ties to  whom  the  right  of  action  is  given. 
Nothing  is  allowed  as  a  solattttm.  The  re- 
covery rests  solely  upon  the  doctrine  of  com- 
pensation. While  tbe  relationahips  named 
in  the  statute  give  tiie  riglit  of  action,  they 
do  not  of  themselves  give  the  right  of  recov- 
ery.  It  must  be  shown  that  the  parties  tja 
whom  the  right  of  action  is  given  have  sus- 
tained some  pecuniary  injury  by  tbe  death, 
and  whether  they  have  or  not  is  a  question 
of  fact  for  tbe  jury.  Bev.  St.  2909;  March 
T.  Walker,   48  Tex.  375;  Bailroad  Co.   v. 
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CSowser.  57  Tex.  808;  2  Thomp.  Neg.  1289. 
1290;  Pierce.  B.  B.  893.  We  think  the  ver- 
dict and  judgment,  on  the  pleadings,  evi- 
dence, and  charge  of  the  court  ailord  ample 
protection  to  appellant  against  a  suit  by  the 
father,  even  if  limitation  has  not  supervened. 
We  thinic  the  court  did  not  err  in  overruling 
the  special  demurrer. 

The  third  assignment  of  error  is:  "The 
eourt  erred  in  refusing  special  charge  No.  1. 
asked  by  defendant,  to  the  effect  that  plain- 
tiff ra  ust  show,  in  order  to  recover  on  account 
of  defective  engine,  that  the  engine  was  de- 
fective, and  defendant  knew  it,  and  deceased 
did  not  know  it.  and  he  had  not  equal  means 
of  knowing  it  with  defendant"  The  court 
gave  the  following  instruction:  "***!< 
you  so  And  the  facts,  and  find  that  such  in- 
juries and  death  were  the  result  of  defect  or 
defects  in  engine  Ko.  47.  as  alleged;  that  the 
company  operating  tlie  road  knew  of  such  de- 
fects, or  might  have  known  of  them  by  the 
nse  of  such  care  as  a  person  of  ordinary  pru- 
dence would  have  used  under  similar  circum- 
stances; and  if  you  And  that  John  Henry  did 
not  know  of  such  defects,  and  could  not  have 
known  of  them  by  the  uae  of  that  degree  of 
care  that  a  person  of  ordinary  care  and  pru- 
dence would  have  used  in  this  situation. — 
plHintiff  will  be  entitled  to  recover."  We 
think  the  charge  given  sufiBciently  instructed 
the  jury  on  the  points  covered  by  the  special 
instructions  asked,  and  that  the  court  did  not 
err  in  refusing  to  give  it. 

Under  the  fourth  assignment  of  error  it  is 
contended  that  the  verdict  ia  excessive.  The 
verdict  was  for  i3.550.  The  plaintiff  was  60 
years  old,  in  good  health,  and  strong  and  vig- 
orous. Deceased  was  22  years  and  six  months 
old;  had  contributed  to  his  mother's  support 
since  he  was  -11  years  old.  to  the  time  of 
Ilia  death.  He  gave  her  all  he  could  spare  of 
his  salary.  His  salary  was  $60  or  |(i55  per 
month,  and  it  did  not  take  half  of  It  for  his 
expenses,  and  the  l>alance  he  gave  to  his 
mother.  We  find  in  the  record  nothing  tend- 
ing to  show  that  the  jury,  in  finding  the 
amount  of  damages,  were  influenced  by  pas- 
sion or  prejudice,  or  that  they  were  actualed 
by  any  motive  other  than  to  award  to  plain- 
tiff reasonable  compensation  for  the  pecuniary 
loss  she  had  sustained.  Under  the  previous 
decisions  of  this  court,  we  cannot  say  that 
the  verdict  was  excessive.  Bailroad  Co.  v. 
Smith,  65  Tex.  173. 

The  remaining  assignments  of  error  ques- 
tion the  sufflciency  of  the  evidence  to  sustain 
the  verdict,  and  are  as  follows:  "The  verdict 
is  contrary  to  the  evidence,  in  this:  The  evi- 
dence showed  that  the  deceased.  John  Henry, 
and  the  engineer.  James  Henry,  were  fellow- 
servants,  and,  if  the  aaiU  James  Henry  was 
an  incompetent  engineer,  the  deceased  knew 
it,  and  the  defendants  did  not  know  of  his 
incompetency.  The  court  should  have  grant- 
ed a  new  trial  because  tlie  evidence  showed 
that  if  the  engine  was  defective  the  deceased. 
John  Henry,  knew  it,  or  ought  to  have  k  no  wn 
it,  and  had  equal  means  oC  knowing  it  with 


defendant,  and  the  defendant  did  not  know 
it.  The  evidence  did  not  show  any  defect  in 
the  engine  that  caused  the  death  of  John 
Henry,  and  the  charge  of  the  court  on  that 
subject  misled  the  jury."  In  regard  to  the 
matters  embraced  in  these  assignments,  we 
deem  it  sufficient  to  say  that  they  are  qaee- 
tions  of  fact  upon  which  it  was  the  peculiar 
province  of  the  jury  to  pass,  and.  as  there 
was  evidence  to  support  conclusions  adverse 
to  appellant  upon  all  of  the  queations  raised, 
we  cannot  disturb  the  verdict.  Upon  a  care- 
ful consideration  of  the  whole  case,  we  are  of 
opinion  that  the  judgment  of  the  court  below 
should  be  affirmed. 

Statton,  C.  J.  Beport  of  the  oommisalon 
of  appeals  examined,  their  opinion  adopted, 
and  the  judgment  affirmed. 


OOTTLDT  0.  MeTOALF  €t  oZ. 

{Supreme  Court  of  Texas.    Deo.  17,  1888.) 

AssisincEira  rov,  Bbnkfit  or  CaiDnoRS — ^Poim 

OF  ATTOBHBT. 

1.  In  Texaa  an  assignment  for  benefit  of  ored- 
itors  may  be  made  by  an  agent  or  attorney  In  tect 
authorized  thereto. 

2.  A  power  of  attorney  authorizing  the  attor- 
neys "to  buy,  sell,  or  ezohange  property,  to  n- 
4)eive  and  receipt  for  money,  to  sell  and  dispose  of 
property,  to  give  bills  of  sale  thereto,  or  to  sell 
and  transfer  real  estate,  and  ezeoate  deeds  there- 
to, or  to  do  and  perform  any  lawful  act  in  or  about 
or  concerning  my  [the  princdpal's]  business,  as 
fully  and  completely  as  if  I  ware  personally  pres- 
ent, "  does  not  authorize  the  attorneys  to  exeonta 
an  assignment  of  the  principal's  property  for  the 
benefit  of  his  creditors. 

Commissioners'  decision.  Appeal  from  dis- 
trict court,  Bosque  county;  J.  M.  Hall, 
Judge. 

/.  Jenkins,  for  appellant.  W.  M.  Knight 
and  Cram  &  Ramsey,  for  appellees. 

AoKEB.  P.  J.  W.  H.  Turner,  by  properly 
executed  power  of  attorney,  granted  to  H.  E. 
Turner  and  A.  P.  Bell  authority  and  powers 
as  follows:  "In  and  about  my  business,  to 
buy,  sell,  or  exchange  property,  to  receive 
and  receipt  for  money,  to  sell  and  dispose  of 
property,  to  give  bills  of  sale  thereto,  or  to 
sell  and  transfer  real  estate  and  execute  deeds 
thereto,  or  to  do  and  perform  any  lawful  act 
in  or  al)Out  or  concemnig  my  businrss,  as 
fully  and  completely  as  if  I  were  personHlly 
prnseiit,  and  I  herein  and  hereby  coufirm  all 
their  iiiwful  acts  and  deeds  that  they  perform 
in  any  manner  connected  with  my  business. " 
Under  this  instrument  the  attorneys  in  fact 
executed  a  statutory  deed  of  assignment  of 
Turner's  property  for  the  benefit  of  his  cred- 
itors. Appellant,  Gouldy.  was  named  as  as- 
signee, and  he  took  possession  of  the  assigned 
estate  as  such.  Appellees  Ueeder  and  Pool 
were  creditors  of  Turner,  and  sued  out  an  at- 
tachment against  him.  under  which  appellee 
Metpalf,  as  sheriff,  took  from  the  possession 
of  Gouldy  the  stock  of  merchandise,  books, 
and  accounts,  etc..  which  he  had  received  as 
assignee  of  Turner.    Gouldy  brought  this 


Digitized  by 


Google 


Tex.) 


GUEST  V.  GUEST. 


881 


suit  as  assignee  against  the  sheriff  and  plain* 
tilTs,  in  attachment  to  recover  damages  for 
the  wrongful  seizure  and  conversion  of  the 
property.    On  the  trial,  plaintiff,  having  in- 
troduced in  evidence  the  power  of  attorney, 
offered  the  deed  of  assignment,  which  was 
objected  to  by  defendants  upon  the  ground 
that  "the  power  of  attorney  did  not  author- 
ize the  attorneys  in  fact  to  make  the  deed. " 
The  objection  was  sustained,  and  there  was 
no  other  evidence  offered.    The  court,  try- 
ing the  case  without  a  Jury,  rendered  judg- 
ment for  defendants.     The  only  question 
presented  is,  did  the  trial  court  err  in  holding 
that  the  power  of  attorney  did  not  authorize 
the  attorneys  in  fact  to  execute  the  deed  of 
assignment?    That  a  deed  of  assignment  for 
the  heneQt  of  creditors  may  be  executed  by  an 
agent  or  attorney  in  fact,  especially  author- 
ized thereto,  we  think  has  been  settled  by  the 
decision  in  McKee  v.  Coffin.  66  Tex.  807, 
SU8.  1  &  W.  Bep.  276,  where  it  is  said:  "It 
is  now  urged  that  the  court  below  erred  in 
admitting  in  evidence  the  deed  of  assign- 
ment, because  tiiere  is  no  sufficient  evidence 
that  it  WHS  ever  executed  by  S.  W.  Kniffin. 
Tlie  evidence  shows  that  he  was  not  present 
when  the  deed  was  executed,  but  that  prior 
to  its  execution  he  tiad  directed  this  to  be 
done  by  tliose  who  did  execute  it,  upon  the 
happening  of  a  then  contemplated  contin- 
gency." And  again:  "What  a  person  under 
no  disability  may  do  in  person  he  may  ordi- 
narily do  through  an  agent,  but  it  is  claimed 
that  this  is  not  true  under  the  act    *    *    * 
regulating  assignments;  that  the  deed  of  as- 
signment must  be  the  personal  act  of  the 
owner  of  the  property  assigned;  and,  as  an 
evidence  of  this,  it  is  urged  that  the  assignor 
must  make  oath  to  the  schedule."     "It  is 
true  that  the  second  section  of  the  act  does 
require  that  the  inventory  and  schedule  sliall 
be  verified  by  the  oath  of  the  debtor,  but  this 
is  not  essential  to  tlie  validity  of  the  assign- 
ment; for  the  tenth  section  declares  that  ■  no 
assignment  shall  be  declared  fraudulent  or 
Toid   for  want  of  any  inventory  or  list,  as 
provided  herein;  bat   if  such  list  and  in- 
ventory be  not  annexed  and  verified,  as  pro- 
vided In  this  act,  it  shall  be  prima  facie  evi- 
dence that  the  assignor  has  secreted  and  con- 
cealed some  portion  of  the  property  belonging 
to  bis  estate  from  his  assignee,  unless,'  etc. 
It  la  said  '  that  the  processes  provided  against 
the    assignor,  and  the  penalties  denounced 
against  him,  are  all  personal,  and  cannot  be 
transferred  to  and  performed  by,  or  enforced 
against,  an  agent.'    If  an  agent  makes  a 
false  oath  in  the  course  of  the  business  of  his 
principal,  he  may  be  indicted  and  convicted 
for  false  swearing  or  perjury,  as  the  case  may 
be,  as  though  the  false  oath  were  taken  in 
bis  own  business."     We  think  it  clear,  from 
tbe  forgoing  quotation,  that  an  assignment 
for  tbe  lienefit  of  creditors  may  be  made  by 
an  agent  or  attorney  in  fact  authorized  there- 
to.     The  instrument  under  which  the  power 
was  exercised  in  tliis  case  does  not,  in  terms, 
grant  the  authority.    The  language  used  in 


the  grant  of  general  power  is  certainly  very 
comprehensive,  but  the  established  rule  of 
construction  limits  the  authority  derived  by 
the  general  grant  of  power  to  the  acts  author- 
ized by  the  language  employed  In  granting 
the  special  powers.  "  When  an  authority  is 
conferred  upon  an  agent  by  a  formal  instru- 
ment, as  by  a  power  of  attorney,  there  are 
two  rules  of  construction  to  be  carefully  at- 
tended to:  (1)  The  meaning  of  general 
words  in  the  instrument  will  be  restricted  by 
the  context,  and  construed  accordingly.  (2) 
The  authority  will  be  construed  strictly,  so 
as  to  exclude  the  exercise  of  any  power  which 
is  not  warranted  either  by  the  actual  terms 
used,  or  as  a  necessary  means  of  executing 
the  authority  with  effect."  Ewell's Evans, 
Ag.  204,  205;  Reese  v.Medlock,  27  Tex.  123. 
124.  Applying  these  rules  to  this  case,  and 
none  of  the  circumstances  under  which  the 
power  was  executed  being  shown,  we  are  of 
opinion  that  the  attorneys  in  fact  did  not 
have  the  power  to  make  the  assignment,  and 
that  the  court  did  not  err  in  so  holding.  We 
are  therefore  of  opinion  that  the  judgment  of 
the  court  below  should  be  affirmed. 

Stayton,  G.  J.  Beport  of  the  commission 
of  appeals  examined,  their  opinion  adopted, 
and  the  judgment  affirmed. 


Guest  «.  Gobst. 

(Supreme  Court  of  Texas.    Nov.  1, 1880.) 

TaUSTB— ESTOFPair-T^EgPA.gB  TO  Tbt  Titi«— 
PLaAStNO. 

1.  In  trespass  to  try  tiUe,  where  plaintiff  claims 
under  an  executor's  deed  executed  by  defendant's 
father,  deolarationa  by  plaintiff  to  defendant  that 
he  bid  the  land  in  at  the  executor's  sale  for  def  end- 
ant's  fatherare  admissible  in  evidence  against  him. 

2.  Plaintiff  never  paid  any  taxes  on  the  land, 
and  made  no  claim  to  it  for  over  10  years.  Held 
that,  nnder  these  circumstauoes,  and  in  view  of 
his  declarations  that  be  bid  in  the  land  for  his 
grantor,  the  failure  of  plaintiff  to  testify  that  he 
paid  tor  the  land  justified  a  flndinft  that  no  con- 
sideration passed,  although  the  deed  expressed  a 
consideration,  and  reserved  a  vendor's  lien  for  its, 
payment. 

8.  Plaintiff  advised  defendant  to  take  posses- 
sion of  the  land  and  fence  it,  and  defendantdid  so, 
and  made  improvements.  Held,  that  plaintiff  vras 
estopped  from  claiming  the  land,  as  against  de- 
fendant. 

4.  An  estoppel  may  be  established  under  a  plea 
of  not  guilty. 

Appeal  from  district  court,  Red  River  coun- 
ty; £.  D.  McClellan,  Judge. 

Chambers  it  Doad,  for  appellant.  Bima 
(ft  Wright,  for  appellee. 

Gaimes,  J.  This  was  an  action  of  trespass 
to  try  title  brought  by  appellant  against  ap- 
pellee. The  defendant  pleaded  not  guilty. 
The  case  was  tried  by  the  court  without  a 
jury,  and  the  Judge  filed  his  conclusions  of 
fact  as  follows:  "(1)  The  court  finds  from 
the  evidence  that  the  land  in  controversy  is 
a  part  of  a  tract  of  S24  acres,  described  In  the 
deed  from  Martin  Guest,  executor  of  the  es- 
tate of  Isaac  Guest,  deceased,  wliich  deed  is 
in  evidence  in   this  cause.    (2)  That  the 
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plaintiff  bid  in  the  land  at  the  executor's  sale 
for  the  execator,  and  had  the  deed  made  to 
bimself ;  and  that  he  paid  no  consideration 
tberefor.  (3)  That  the  plaintiff  did  not  daim 
the  land  in  controversy  antil  about  two  years 
ago,  and  never  did  pay  taxes  on  it.  (4)  That 
defendant,  J.  M.  Guest,  is  the  son  and  berr 
of  Marlin  Guest,  who  is  now  deceased;  and 
that  pliiintiff,  prior  to  claiming  the  land,  by 
representing  to  defendant  that  it  belonged  to 
his  (defendant's)  father's  estate,  induced  th« 
defendant  to  Itave  the  same  improved,  and  by 
his  own  admissions  and  declarations  showed 
that  he  had  no  title  to  the  land.  (5>  That 
defendant's  father,  Martin  Guest,  was  one  of 
the  heirs  of  Isaac  Guest,  deceased;  and  tlMt 
defendant's  mother,  the  widow  of  Maiiin 
Guest,  has  paid  laxes  on  the  land  for  twelve 
cr  fifteen  years."  The  court  conclnded,  asa 
matter  of  law,  that  no  title  passed  by  the 
deed  from  Martin  Gaest,  executor,  to  plain- 
tiff; and  that  the  plaintiS  was  eatopped  bry 
his  conduct  from  claiming  tlie  land  against 
the  defendant. 

During  the  progress  of  the  trial,  defendant 
was  permitted  to  testify  that  the  plaintiff  told 
falm  that  he  bid  the  land  in  at  the  executor's 
sale  for  defendant's  father,  Martin  Guest. 
The  evidence  was  objected  to,  and  an  excep- 
tion reserved.  The  ruling  is  here  assigned 
Its  error.  We  are  of  opinion  that  there  was 
no  error  in  the  admission  of  the  evidence. 
It  is  not  competent  to  vary  the  terms  of  a 
written  contract  by  parol  evidence;  but  it  is 
competent  by  such  evidence  to  show  that  the 
party  who  has  the  legal  title  holds  iu  trust 
for  another. 

It  is  also  assigned  as  error  that  the  conrt 
erred  in  finding  as  a  matter  of  fact  that  no 
consideration  was  paid  by  plaintiff  for  the 
land.  The  deed  expressed  a  consideration, 
and  a  vendor's  lien  was  reserved  for  its  pay« 
ment.  The  plaintiff  never  paid  any  taxes  on 
tiie  land.  He  received  his  deed  in  1870,  and 
yet  testified  thac  he  had  never  claimM  the 
land  until  two  years  before  the  trial.  Defend- 
ant testified  that  plaintiff  told  him  he  bid  in 
the  land  for  the  executor.  Under  these  cir- 
cumstances, plaintiff'sfailu/e  to  testify  while 
on  the  stand  that  he  paid  for  the  land  ought 
to  be  deemed  conclusive. 

It  is  also  assigned  that  the  court  erred  in 
permitting  tlie  defendant  to  introiluce  evi- 
dence of  an  estoppel,  in  th>>  absi^uce  of  a  spe- 
cial plea.  But  any  mere  matter  of  defense 
may  be  passed  under  the  plea  of  not  guilty, 
except  the  statute  of  limitiitions,  (Rev.  St. 
art.  4793;)  and  it  has  been  expressly  held  that 
an  estoppel  may  be  established  under  »ueb 
plea,  (Mayer  v.  Ramsey,  46  Tex.  371;  Johnson 
V.  Byler,  38  Tex.  610;  Wright  v.  Doherty,  50 
Tex.  34;  McDow  v.  Rabb,  56  Tex.  154.) 

It  is  further  assigned  that  the  court  erred 
in  concluding,  as  a  matter  of  law,  that  plain- 
tiff was  estopped.  It  appears  from  the  evi- 
dence that,  before  the  declarations  relied  up- 
on by  defendant,  his  father  had  conveyed  the 
land  to  him.  This  was  after  the  deed  by  the 
fiitber,  as  executor,  to  piaiutifl.    It  follows 


that  the  declarations  of  plaintiff  did  not  af- 
fect that  sale.  But  the  defendant  testiBed 
that,  after  the  phdiitiff  had  told  him  he  bad 
bought  the  land  for  bis  (defendant's)  father, 
and  had  advised  him  to  take  possession  of  the 
land,  and  fence  it,  he  had  taken  possession  of 
the  land  by  a  tenant,  and  had  caused  the 
same  to  lie  improved.  It  is  not  a  mere  euss 
in  which  the  owner  sees  another  improve  his 
land  in  ignomnoeof  thetruestatoof  the  title, 
and  remains  silent;  bat  here  plaintiff  direct- 
ly induces  the  defendant  to  take  possessios, 
and  to  improve  the  land,  not  only  t^  repre- 
senting facts  tonding  to  show  that  defend- 
ant's grantor  had  the  equitable  title  at  the 
time  of  the  conveyance  to  defendant,  but  by 
directly  advising  him  to  that  course  of  eon- 
d«ct.  Under  socb  circumstances,  it  would 
be  a  fraud  to  permit  plaintiff  to  recover  the 
land.  We  take  it.  the  equities  of  a  donee, 
in  a  parol  gift,  who  has  taken  possession  and 
made  improvements,  aire  no  better  than  those 
ot  defendant  in  tkis  ease;  and  they  have  been 
held  sufficient  to  defeat  the  cfaims  of  the  do- 
nor. Willis  V.  Matthews,  46  Tex.  479,  and 
CKes  thei-8  cited.  It  is  expressly  held  in 
other  courts  that  the  owner  ot  land  who  in- 
duces anotlier  to  Improve  it  as  bis  own  will 
be  estopped  to  claim  it.  Miller  v.  Miller.  60 
Pa.  St.  16;  McKelvey  v.  Truby,  4  Watts  &  S. 
323;  Oodeffroy  v.  CaMwell,  2  Cat.  489. 

In  this  view  of  the  case,  it  seems  to  us  un- 
necessary to  ipqoire  whether  or  not  the  deed 
from  Martin  Guest,  executor,  to  plaintiff, 
passed  the  title  to  the  land  or  not.  Tlie  ques- 
tion is  nnimportant,  so  far  as  the  parties  to 
this  suit  are  concerned.  There  is  no  error  in 
the  Judgment,  and  it  is  affirmed. 


Joiras  et  al.  9.  Hmrr. 

(Supreme  Court  of  Texas.    Nov.  1, 1880.) 

TaovBB  AHA  CoNvassios— S«T-0»»— Unu^ui- 

D4TBD   AMOnNTS. 

1.  Plaintiffs'  agent,  intending  to  be  absent  on 
the  arrival  of  a  package  of  money  belonging  to 
plain  tills,  xequested  defendant  to  receive  it  from 
the  express  oompaay,  for  the  purpose  of  safely 
keeping  it  until  his  retam,  and  defendant  con- 
sented, and  the  money  was  delivered  to  htm,  on  the 
written  order  of  the  agent.  H«t«l,  titat  detend- 
aat's  refusal  to  deliver  It  upon  demand  was  a  ooo- 
yersion  of  the  money. 

3.  The  amount  which  plaintiffs  are  entitled  to 
recover  for  the  conversion  la  net  "nnllqnidsted  or 
uncertain, "  wittdn  Rev.  St.  Tea.  art.  MB,  whicd 
provides  that,  "if  the  j^intiiTa causa  of  aotixm  be 
a  claim  for  unliquidated  or  uncertain  damages, 
founded  on  a  tort  or  breach  of  covenant,  the  de- 
fendant shall  BOt  be  permitted  to  set  off  any  debt 
due  him  by  plaintiiL  " 

Appeal  from  district  court,  Cass  county; 
John  L.  Sheffard,  Judge. 

O'lfeal  A  Eberhardt,  for  appellants. 
(yNeal  <e  Sons,  for  appellee. 

Hknbt,  J.  This  suit  was  brought  by  ap- 
pellants to  recover  from  aprpellee  damages  for 
wrongful  conversion  by  defendantof  a sam 
of  money  belonging  to  plaintiffs.  It  appear* 
that  a  package  of  money  containing  91>  761.29, 
belonging  to  plainti&,  was  received  by  aa 
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express  company,  to  be  transported  and  de- 
livered to  an  agent  of  plainliffB'  at  Queen 
City.    The  agent,  intending  to  be  away  on 
the  day  that  tlie  money  was  expected  to  ar> 
rive  at  its  destination,  and  having  been  in- 
formed by  the  agent  of  the  express  company 
tliat.  having  no  facilities  for  keeping  it  safely, 
it  could  not  hold  the  money  until  liis  return, 
lie  requested  defendant  to  receive  the  money 
from  the  express  company  for  the  purpose  of 
safely  keeping  it  for  plaintiffs  until  the  return 
of  the  agent.    Defendant  consented,  and,  on 
the  arrival  of  the  money,  received  it  from 
the  express    company,  on  a  written  order 
^ven  him  by  plaintiffs'  agent.     The  absence 
of  the  agent  was  only  temporary,  as  It  was 
expected   to  be,  and  on  his  return  he  de- 
manded of  the  defendant  the  delivery  of  the 
package  of  money,  wliich  was  refused  by  de- 
fendant,  except  on  condition   of    tlie  pay- 
ment by  plaintiffs  of  certain   moneyed  de- 
mands claimed  by  defendant  to  be  dae  him 
by  them.    The  cause  whs  tried  with  a  jury, 
resulting  in  a  verdict  and  judgment  for  plain- 
tiffd  for  9381.30,  to  reverse  which  they  prose- 
cute this  appeal.    The  defendant  pleaded  in 
reconvention  that  plaintiffs  were  indebted  to 
him  for  goods,  wares,  and  merchandise  sold  to 
Rice  A  Bros,  at  the  instance  and  request  of 
pUintifEs,  a  bill  of  particulars  of  which  was 
made  part  of  his  answers;  that  he  had  paid 
an  indebtedness  of  Bice  &  Bros,  to  another 
party,  amounting  to  9100,  at  ttie  request  of 
plaintiffs;  that  he  was  the  owner,  by  transfer, 
of  one  promissory  note  executed  by  pUiintlSs 
to  Bice  A  Bros.,  and  of  an  interest  in  an- 
other; and  that  be  was  the  owner  of  a  draft 
drawn  by  himself,  payable  to  bis  own  order, 
addressed  to  plaintiffs,  and  accepted  by  tbem; 
all  of  which  were  made  exhibits  to  the  an- 
swer.   Plaintlfb  replied  to  these  allegations 
that,  if  tbayever  made  the  promises  charged, 
or  executed  tH^   aoceptanoe  or  promissory 
notes,  they  did  so  conditioned  upon  defend- 
ant's piomise  and  undertaking  to  procure 
from  said  Bice  A  Bros,  a  deed  of  trust  upon 
their  property,  to  secnre  the  payment  of  the 
aforemld  debts,  which  lie  failed  to  perform. 
Tlie  aaignmentsof  error,  in  various  forms, 
present  for  oar  decision  but  two  questions: 
Pirtt,  that  plaintiffs'  cause  of  action,  being 
founded  in  a  tort  and  breach  of  covenant  for 
uncertain  dautages,  cannot  be  offset  with  the 
debts  set  up  by  defendant;  second,  that  the 
verdict  of  the  jury  was  contrary  to  the  law 
and  evidence,  for  that,  if  plaintiffs  ever  be- 
came responsible  to  defendant  for  any  sum 
of  money  by  reason  of  advances  made  at  their 
request,  it  was  upon  the  express  stipulation 
(hat  Bice  A  Bros,  would  secure  the  debts  by 
a  deed  of  trust  on  tbelr  property,  which  they 
never  did. 

As  to  the  existence  of  any  such  condition 
as  la  mentionedin  the  second  objection,  the 
evidence  is  conflicting;  but  we  think  it  fully 
sustains  the  finding  of  the  jury.  There  was 
an  Implied  contract  upon  the  part  of  defend- 
ant to  deliver  to  pluiutiffs,  upon  their  de- 
mand, the  money  received  from  the  express 
v.l2s.w.no.27— 53 


company.  His  refusal  to  deliver  It  on  de- 
mand was  a  breach  of  the  contract,  and  con- 
version of  the  money,  giving  to  plaintiffs  the 
right  to  recover  by  suit  a  judgment  for  the 
money,  with  legal  interest  from  the  date  of 
its  conversion. 

The  other  question  presented  for  oar  con- 
sideration depends  upon  the  proper  construc- 
tion of  the  first  clause  of  article  649  of  our 
Bevised  Statutes,  reading:  "If  the  plaintiff's 
cause  of  action  be  a  claim  for  unliquidated  or 
uncertain  damages,  founded  on  a  tort  or 
breach  of  covenant,  the  defendant  shall  nut 
be  permitted  to  set  off  any  debt  due  him  by 
tlie  plaintiff."  Rapalje  ft  Lawrence's  Law 
Dictionary  defines  a  tort  to  be  "the  infringe- 
ment of  a  right  created  otherwise  than  by  a 
contract."  Abbott's  Law  Dictionary  gives 
the  word  "liquidated"  the  meaning:  "Ad- 
justed, certain,  or  settled.  In  respect  to 
amount."  In  the  case  of  Hargroves  v. 
Cooke,  15  Ga.  832,  it  is  declared:  A  debt  Is 
said  to  be  liquidated  "  whenever  the  amount 
due  is  agreed  upon  by  the  parties,  or  fixed  by 
the  operation  of  law."  Wat.  Set-Off,  337. 
In  the  case  before  us,  we  do  not  think  the 
amount  that  plaintiffs  were  entitled  to  re- 
cover, on  the  establishment  of  their  cause  of 
action,  was  either  uncertain  or  unliquidated. 
The  amount  was  fixed  by  the  law.  It  could 
be  precisely  asoertained  by  a  mathematical 
calculation,  and  did  not  depend  upon  the  evi- 
dence of  witnesses.  Duncan  v.  Magette,  25 
Tex.  245;  Riddle  v.  McKinney,  67  Tex.  29, 
2  8.  W.  Eep.  748;  Howard  V.  Randolph,  11 
8.  W.  Bep.  495.    The  judgment  is  afBrmed. 


MissouKi  Pao.  Bt.  Go.  v.  Caucaban. 
(Supreme  Court  of  Texat.   Nov.  5, 188B.) 

QUUIBBS— IM.IUBT    TO    PaSSBNOSB— FUAKNO— 
EVIDBMCB— DaMAOES. 

1.  Wbere  the  petition,  in  an  aotion  walnst  a 
mllroad  company  for  injnries  suatained  by  plain- 
tiff  while  trayelinB  on  its  train,  in  obarge  of  cat- 
tle, alleffM  that,  when  tlie  trala  stopped  to  taJke 
water,  plaintiff,  as  was  customary,  left  the  oabooBa 
to  look  after  his  cattle :  that  the  train  started  with- 
out giving  him  time  to  re-enter  the  caboose,  ^ai 
be  was  compelled  to  olimb  up  on  the  train,  rather 
than  be  left  behind ;  that  on  the  invitation  of  the 
conductor  he  started  towards  the  caboose;  and 
that,  as  he  was  in  the  act  of  entering  it  from  the 
top  of  the  oar,  he  was  struck  by  a  water-pipe  at- 
tached to  a  tank,  and  injured,— exceptions  to  so 
much  of  it  as  alleges  why  plaintiS  went  on  the  top 
of  the  train  rather  than  the  oalxtose,  and  that  he 
entered  the  caeoose  from  the  top  of  the  car  at  the 
request  of  the  conduotor,  are  properly  overruled. 

3.  Evidence  that,  after  plaintifl  reached  the 
oar  top,  and  was  sitting  down,  the  conductor  sent 
for  him  to  sign  a  statement  that  the  cattle  were  in 
ntod  order  at  the  end  of  defendant's  line,  which 
they  were  then  nearing,  is  admissible,  as  having 
some  bearing  on  the  question  of  contributory  neg- 
ligence. 

8.  8o,  also,  is  evidence  that  no  notice  of  the 
movement  of  the  train  was  given  plaintiff,  to  en- 
able him  to  reach  the  caboose  t>efore  the  train 
started. 

4.  Nor  is  It  error  to  permit  plaintifl  to  state  tha 
position  of  the  water-pipe  when  it  struck  him,  and 
that  it  would  not  have  stmck  him  had  it  been 

§  laced  in  its  usual  position  when  not  used  to  con- 
uct  water. 
6.  The  evidence  showed  that  plaintifl  was  at- 
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tempting  to  enter  the  caboose  at  the  place  fixed  for 
employes,  and  there  was  nothing  to  show  that  ic 
was  obviously  dangerous  so  to  enter,  or  that  plain- 
tiff was  negligent  in  the  manner  of  his  attempt  to 
enter.  Held,  Uiat  a  verdict  in  his  favor  would  not 
be  disturbed. 

6.  The  opinion  of  a  phjrsiclan  as  to  the  nature 
and  extent  of  personal  injuries  is  admissible,  al- 
though formed  from  an  examination  made  two 
years  previous  to  the  trial. 

Appeal  from  district  court«  Tarrant  coun- 
ty: R.  E.  Beckham,  Judge. 

Finch  (6  Thompson,  for  appellant.  Wynne 
<&  Stedman,  for  appellee. 

Statton,  G.  J.  Appellee  brongbtthia  ao- 
tion  to  recover  damages  for  an  injury  nlleged 
to  have  been  received  by  hltn  through  neg- 
ligence of  the  employes  of  appellant  wliile 
traveling  on  its  train,  attending  to  cattle  he 
had  shipped.  The  contract  provided  that  be 
siiould  talte  care  of  his  own  cattle  wliile  in 
transit;  and  his  proper  place  while  tiie  train 
was  in  motion  was  shown  to  be  in  the  ca- 
boose, which  was  the  rear  car  in  a  long  train. 
Tlie  injury  occurred  while  he  was  on  the  top 
of  the  cars;  and,  no  doubt  for  the  purpose  of 
relieving  himself  from  the  charge  of  con- 
tributory negligence,  he  alleged:  "That  on 
the  28th  day  of  June,  1886,  during  the  trans- 
portation of  said  cattle  from  Hodge  station 
to  Chicago,  and  when  the  train  on  which  said 
plaintiff  and  said  cattle  were  being  conveyed 
had  reached  Missouri  river,  on  defendant's 
line  of  railway,  said  train  stopped  at  said 
Missouri  river  for  the  purpose  of  tailing 
water.  That,  when  said  train  stopped  for 
said  purpose,  plaintiff,  as  is  customary  when 
cattle  trains  so  stop,  got  out  of  the  caboose  of 
said  train,  for  the  purpose  of  punching  up 
said  cattle  with  a  prod;  and  that,  soon  after 
he  had  gotten  out  of  said  caboose  for  said 
purpose,  said  train  suddenly  started,  without 
giving  hiin  sufficient  notice  to  enable  him  to 
re-enter  the  caboose,  and.  he  was  compelled 
to  climb  up  on  the  train,  rather  than  be  left 
behind.  That,  after  having  climbed  up  on 
said  car,  plaintiff  sat  down  on  the  top  of 
said  car;  and  that,  after  having  sat  there  for 
a  few  minutes,  upon  invitation  of  the  con- 
ductor in  charge  of  said  train,  he  started 
towards  the  caboose.  That  be  readied  the 
cupola  of  the  caboose  in  safely,  and  proceeded 
to  enter  the  door  of  the  cupola,  with  the  view 
of  descending  the  steps  leading  into  the  ca- 
boose. In  order  to  safely  enter  said  cupola, 
and  get  on  the  steps  leading  into  the  caboose 
below,  plaintiff,  with  both  hands,  seized  an 
iron  rod  provided  for  the  purpose,  above  the 
door,  to  turn  around;  that  being  the  cus^ 
tomary  and  proper  manner  of  getting  into  the 
cupola,  and  descending  into  the  caboose  from 
the  outside.  That,  as  plaintiff  was  in  the 
act  of  entering  the  cupola  and  descending 
into  the  caboose,  having  turned  around,  as 
aforesaid,  he  was  stricken  in  the  breast  with 
a  large  water-pipe,  then  and  there  attached 
to  a  water-tanlc,  known  as  'Burton  Water- 
Tank,'  on  defendant's  railway. "  He  then  al- 
leged the  nature  and  extent  of  his  injury. 

Exceptions  were  filed  to  so  much  of  the  pe- 


tition as  alleged  why  be  went  on  lop  of  a  car 
rather  than  the  caboose,  and  that  be  went 
to  and  was  entering  the  caboose  from  the  top 
of  the  car  at  the  request  of  the  condactor. 
The  court  overruled  the  exceptions,  and  in 
this  there  was  no  error. 

A  physician  who  attended  him  while  on- 
der  treatment  for  the  injuries,  about  two 
years  having  elapsed,  testified  to  the  nature 
and  extent  of  his  injuries,  and  gave  it  as  his 
opinion  that  they  were  permanent.  This  evi- 
dence was  objected  to  on  the  ground  that  too 
great  a  length  of  time  had  elapsed  between 
the  time  of  the  injury  and  the  time  the  testi- 
mony was  given  for  the  physician  to  have 
sufficient  knowledge  to  give  an  opinion.  It 
was  not  necessaiy,  to  entitle  the  opinion  of 
the  physician  to  admission,  that  he  should 
have  examined  appellee  recently ;  and  he  could 
as  well  form  such  an  opinion  from  what  be 
saw  soon  after  the  injury  was  inflicted  as 
from  recent  observation.  An  opinion  formed 
from  a  recent  examination  might  be  of  more 
value  than  one  formed  from  an  examination 
two  years  before  he  testified  by  depoaitioB, 
but  this  would  not  affect  the  admissibility  of 
the  evidence. 

There  was  evidence  admitted  to  show  that 
after  appellee  reached  the  car  top,  and  was 
sitting  down,  the  conductor,  while  the  train 
was  in  motion,  sent  a  request  to  him  to  come 
to  the  caboose  in  order  to  sign  a  statement 
that  the  cattle  were  in  good  order  at  the  end 
of  appellant's  line,  which  they  were  then 
nearlng,  as  evidence  that  appellant  had  com- 
plied with  the  shipping  contract, — the  cattle 
soon  to  pass  into  the  hands  of  another  car- 
rier. This  evidence  was  objected  to,  but  we 
do  not  see  that  it  was  error  to  receive  it.  It 
had  some  bearing  on  the  question  of  contrib- 
utory negligence,  but  would  not  relieve  ap- 
pellant if  the  act  which  he  did  at  request  of 
conductor  was  one  obviously  dangerous,  if 
done  in  the  exercise  of  proper  cara  It  is 
claimed  that  the  court  should  not  have  ad- 
mitted evidence  to  show  that  no  notice  of  the 
movement  of  the  train  was  given  to  enable 
appellee  to  reach  the  caboose  before  the  train 
started.  It  appears  to  have  been  nsual  and 
proper  for  appellee  to  alight  from  the  train 
when  it  stopped,  to  look  after  his  cattle; 
that  he  did  so;  that  his  cattle  were  in  cars 
near  the  center  of  the  train,  which  at  first 
moved  slowly,  but  would  probably  so  acceleT' 
ate  its  speed  before  the  caboose  reached  him 
as  to  make  it  unsafe  to  attempt  to  board  it, 
while  he  might  safely  board  the  car  which  he 
did;  that  he  was  under  obligation  to  be  with, 
and  attend  to,  his  cattle.  Under  this  sUita 
of  facts,  we  are  not  prepared  to  say,  as  miit- 
ter  of  law,  that  notice  was  not  required  to  be 
given  before  the  train  moved.  If,  by  ths 
failure  of  appellant  to  exercise  proper  care, 
appellee  was  put  to  his  election  to  go  on  top 
of  a  car  or  to  be  separated  from  his  cattle. 
we  are  not  prepared  to  say  that  it  was  not 
proper  to  show  the  facts  which  forced  such 
election  upon  him,  with  a  view  to  leliere 
him  from  the  diarge  of  contributory  negli- 
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gence  in  reference  to  a  matter  having  a  re- 
mote bearing  on  the  accident.  It  certainly 
was  proper  for  appellee  to  state  the  poeition 
of  the  water-pipe  when  it  struck  him;  and  it 
was  not  error  to  permit  him  to  state  that  it 
could  not  have  atrucic  blm,  had  it  been 
pJaoed  in  its  usual  position  when  not  used  to 
oondoet  water  from  the  water-tank  to  a  ten- 
der. 

The  court  correctly  instructed  the  jury  as 
to  the  degree  of  care  necessary  to  be  used  by 
appellant  to  relieve  it  from  liability  for  an 
injury  to  appellee  while  a  passenger,  and  also 
as  to  the  effect  which  the  failure  of  appellee 
to  use  due  care  would  have  upon  his  right  to 
recover,  and  did  not  err  in  refusing  to  give 
the  several  charges  asked  by  appellant,  and 
°  referred  to  in  assignments  of  error.    All  but 
one  of  these  charges  were  either  erroneous  or 
misleading;  and  the  one  presented  nothing 
not  substantially  given  in  the  main  charge, 
in    language   clear  and    appropriate.    The 
charges  of  the  court,  given  at  request  of  ap- 
pellee, did  not  assume  that  the  failure  of  the 
conductor  to  give  some  signal  before  starting 
the  train  was  negligence,  but  left  the  jury 
free  to  determine  whether,  under  ail  the  facts 
in  evii:ence,  the  injury  resulted  through  the 
want  of  dae  care  on  the  part  of  the  servants 
of  appellant.    Nor  did  the  charges  tend  to 
induce  the  jury  to  believe  that  the  failure  to 
give  SDcb  notice  was  the  proximate  cause  of 
the  injury.    In  the  main  charge  the  court 
had  instructed  the  jury  that  appellant  would 
be  liable  only  in  the  event  of  such  negligence 
on  its  part  as  was  the  proximate  cause  of  the 
injury;  and,  further,  that,  even  if  such  negli- 
gence existed,  that  would  not  entitle  appel- 
lee to  recover,  if  he  was  guilty  of  contrib- 
utory negligence.    The  charge  also  informed 
the  jury  what  was   meant   by  "proximate 
cause,"  and  defined  the  term  "contributory 
negligence. "     The  starting  of  the  train  with- 
out notice  had  but  a  remote  bearing  on  any 
question  involved  in  the  case,  but  it  was  a 
fact  wbich  might  be  looked  to  in  determin- 
ing whetlier  appellee  was  guilty  of  contrib- 
utory n^ligence  in  being  on  the  car  top,  and 
especially  so  when  it  was  contended  that  ap- 
pellant owed  him  no  duty  when  outside  of 
the    caboose.     The   court,   with    propriety, 
miKbt  liave  refused  to  gi  ve  the  charges  com- 
plained of,  after  giving  the  main  charge;  but 
the  living  of  them  furnishes  po  ground  for 
reversal,  as  they  were  neither  erroneous  nor 
misleading.    It  is  contended  that  the  verdict 
of  the  jury  is  contrary  to  the  evidence,  in 
that  the  evidence  clearly  showed  that  appel- 
lee failed  to  use  due  care  in  attempting  to  en- 
ter the  caboose  from  its  top.     The  evidence 
shows  that  appellee  was  attempting  to  enter 
the  caboose  at  the  place  fixed  for  employes  to 
enter  from  the  top;  and  there  is  no  evidence 
tendin^T  to  show  that  it  was  obviously  dan- 
gerous so  to  enter,  nor  that  appellee  was  neg- 
ligent In  the  manner  of  bis  attempt  to  enter. 
The  Injury  did  not  occur  by  reason  of  any 
danger   necessarily  attending  an  attempt  to 
enter  tbe  car  from  above;  nor,  so  far  as  the 


evidence  shows,'  from  the  negligent  manner 
in  which  the  entry  was  attempted,  but  from 
the  water-pipe,  which  overhung  the  top  of 
the  cars;  which  it  would  not  have  done  had 
it  been  in  its  proper  position.  Whether  ap- 
pellee ought  to  have  seen  it,  and  protected 
himself  from  injury  from  it,  was  a  question 
for  the  jury. 

The  verdict  seems  large;  but,  looking  to 
the  nature  of  the.injuries  shown  to  have  been 
received  by  appellee,  we  cannot  say  that  the 
damages  are  excessive.  There  is  no  error  in 
the  judgment,  and  it  will  be  afBrmed. 


MI88OVBI  PAa  B.  Go.  O.  WiLUAKS. 

(SupreiM  Court  of  Teiuu.    Nov.  5, 1889.) 

Tbllow-Bbbvakts  —  NaoLioaKOB  ov  Viaa-Panr- 

OlP^Ii — MODIVIOI.TION  OF  IXBTBnonONS. 

1.  A  foreman  in  the  repair  department  of  the 
(hops  ol  a  railroad  company,  with  power  to  em- 
ploy and  discharge  hands,  ii  not  the  fellow-serv- 
ant of  those  under  his  control,  bnt  the  represent*, 
tlve  of  the  company. 

3.  In  an  action  against  a  railroad  company  for 
personal  injnries  sustained  by  plsintiil  while  re- 
pairing a  oar,  where  plaintill  testified  that,  1)efore 
he  went  under  the  car,  H.,  his  foreman,  promised 
to  watch  and  see  that  be  was  not  injured,  defend- 
ant requested  an  instruction  thatif  the  jury  found 
that  H.  "abandoned  the  watch  with  pisintilTs 
knowledge, "  and  then  plaintiff  continued  the  work 
relying  on  the  promises  of  two  of  bis  feliow-setr- 
ants  to  keep  a  lookout,  and  was  hart  by  their  fail- 
ure to  do  so,  than  they  must  find  for  defendant. 
The  court  refused  to  give  the  charge  as  requested, 
but  of  his  own  motion  added,  by  interliueation. 
after  the  word  "  knowledge, "  the  following :  "  And 
tliat  plaintiff  knew,  or  ought  to  have  known,  that 
H.  would  not,  by  himself  or  others,  protect  him. " 
Held,  that  the  court  did  not  err  in  its  ruling;  for, 
even  if  H.  had  abandoned  the  watch  with  plain- 
tiffs knowledge,  of  which  there  was  no  evidenoe, 
the  junr  might  reasonably  have  concluded  that 
plaintiff  still  relied  upon  him  to  take  other  steps 
for  bis  protection. 

8.  A  charge  that,  if  the  jury  found  that  plain- 
tiff relied  on  the  assurances  of  protection  made  by 
a  yard-master  and  a  switchman,  and  that  the 
former  was  not  in  a  common  employment  with 
plaintiff,  but  promised  to  look  out  for  plaintiff,  at 
his  request,  then  they  must  find  for  defendant 
was  rightly  refused ;  for,  if  the  foreman  promlsea 
to  protect  plaintiff,  and  plaintiff  relied  on  his 
promise,  and  the  foreman  failed  to  keep  it,  it  was 
no  excuse  for  ms  failure  that  plaintiff  asked  othera 
to  watch,  also. 

4.  Though  the  judge  should  give  or  refuse  a 
charge  asked  in  the  very  terms  of  the  request,  and, 
if  he  wishes  to  giye  it  with  a  qualification,  he 
should  rewrite  the  instruction  embodying  the 
quallfloation,  yet,  when  a  modification  is  appended 
to  a  requested  charge  in  such  a  manner  as  to  show 
the  precise  charge  asked,  and  the  precise  modifi- 
cation, and  the  whole  is  intelligible  to  the  jury,  no 
injury  results  to  the  party  making  the  request. 

Appeal  from  district  court,  Anderson  coun- 
ty; F.  A.  Williams,  Judge. 

WMtaker  <6  Bonner,  for  appellant.  Qregg 
A  Reeves,  for  appellee. 

Gaines,  J.  This  suit  was  brought  by  ap- 
pellee against  appellant  to  recover  damages 
for  a  personal  injury.  The  un controverted 
evidence  shows  that  plaintiff  was  a  car-re- 
pairer In  the  shops  of  the  defendant  com- 
pany, at  ite  yard  in  Palestine.  One  Monroe 
was  master  car-builder,  with  general  super- 
vision of  the  repair  department  at  that  point. 
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One  Holmes  was  foreman  of  ibe  cai^repairers 
under  bim.  Plaintiff  was  ordered  by  Holmes 
to  go  under  a  car  to  repair  it,  which  was  not 
upon  a  repair  track,  but  upon  a  track  used 
in  the  transportation  department,  in  connec- 
tion with  the  main  track.  Plaintiff  obeyed 
the  order  of  Holmes,  and  went  under  the  car 
to  repair  it,  as  it  was  necessary  for  bim  to 
do.  While  lying  under  the  car,  it  was 
struck  by  another  car,  and  the  wheel  of  the 
car  he  was  repairing,  driven  upon  his  heel, 
inflicting  a  serious  Injury.  The  plaintiff  tes- 
tiQed  that,  before  be  went  under  the  car. 
Holmes  promised  him  to  watch,  and  to  see 
that  he  was  not  injured.  He  also  Hsked  two 
other  employes  to  watch.  Re  relied  npon 
the  promises  both  of  Holmes  and  of  another 
employe  of  defendant  to  protect  him.  He 
also  testified  that  he  was  a  car-repairer  in  the 
employment  of  the  defendant  company,  in 
connection  with  others  who  were  under  the 
direct  orders  and  control  of  Holmes;  and  that 
Holmes  hud  the  power  to  employ  and  dis- 
charge the  hands  under  his  control.  Other 
witnesses  testified  to  the  same  facts,  as  to 
Holmes'  power  to  employ  and  discharge 
hands.  The  defendant  introduced  testimony 
tending  to  show,  that  Holmes  did  not  have 
the  power,  but  that  it  was  lodged  with  Mon< 
roe,  the  master  car-builder. 

The  first  error  assigned  bf  appellant  Is  as 
follows:  "The  verdict  and  judgment  are 
contrary  to  law,  and  unsupported  by  the  evi- 
dence, in  that  the  facts  clearly  show  that 
Holmes,  foreman,  etc.,  did  not  sustain  the 
relation  of  vice-principal  to  appellee,  but 
was  only  a  fellow-servant  in  respect  to  the 
alleged  negligence  whereby  appellee  received 
his  injuries.  And  the  facts  clearly  show 
that  appellee  did  not  rely  on  the  promises  of 
Holmes  to  protect,  but  on  the  promise  of 
Colby,  a  volunteer  and  fellow-servant,  and 
Morris,  a  switchman  aud  fellow-servant; 
and  that  his  injuries  were  not  the  proximate 
result  of  appellant's  negligence,  but  were  the 
result  of  appellee's  own  want  of  due  care,  or 
of  the  negligence  of  his  fellow-servants,  for 
which  appellant  is  not  legally  liable."  The 
evidence  was  snlficient  to  warrant  the  find- 
ing by  the  jury  that  Holmes  had  the  power 
to  employ  and  discharge  hands,  and  the  ver- 
dict is  conclusive  upon  that  point.  The 
question  therefore  arises  whether  he  Is  to  be 
deemed  the  representative  of  the  company, 
or  a  fellow-servant,  as  to  the  employes  under 
his  control.  Upon  this  question  the  author- 
ities are  conflicting.  The  courts  of  many  of 
the  states  bold  that  it  is  only  when  an  em- 
ploye is  charged  with  a  duty  which,  by  its 
implied  contract,  a  railroad  company  has  nn- 
dertaken  towards  its  employe,  such  as  fur- 
nishing a  safe  track  and  machinery,  and  the 
employment  of  careful  and  skillful  servants, 
and  the  injury  results  to  another  eiii|)loye 
from  his  neglect  to  perform  that  dutv,  that 
be  is  deemed  the  vice-principal  of  the  com- 
pany, and  not  the  fellow-servant  of  the  in- 
jured party.  On  the  other  hand,  there  are 
numerous  cases  which  bold  that  the  employe 


who  has  charge  of  a  special  department  of  a 
company's  business,  with  power  to  employ 
and  discharge  the  servants  in  hisdepartmeDt, 
is  not  to  be  deemed  the  feUow-servant  of 
those  under  his  control.  This  rule  has  been 
recognized  and  followed  by  this  court.  Wall 
V.  Hallway  Go..  4  Tex.  Law  Kev.  37.  A 
servant  who  has  the  authority  to  employ 
other  servants,  under  his  immediate  super- 
vision, exercises  an  important  function  of  his 
master,  and  has  as  full  control  over  them  as 
the  master  would  have,  were  he  present,  act- 
ing in  pe»on.  The  subordinate,  in  such  a 
case,  is  as  much  the  servant  of  the  agent 
who  employs  and  controls  him  as  he  would 
be  of  the  master,  were  the  latter  discharg- 
ing the  functions  of  his  agent.  It  seems, 
therefore,  that  there  is  as  much  reason  for 
holding  that  a  servant  assumes  the  risk  of 
the  master's  negligence  as  for  holding  that 
he  assumes  the  risk  of  the  negligence  of  such 
a  superior  employe  of  his  master.  He  may 
be  presumed  to  exercise  an  influence  over  a  co- 
employe  who  did  not  employ  and  has  no  power 
to  discharge  him,  calculated  to  promote  care 
and  vigilance  on  part  of  the  latter,  which 
be  cannot  or  dare  not  exercise  towards  one 
who  has  the  right  to  terminate  his  employ- 
ment, There  is  reason,  therefore,  for  adher- 
ing to  the  previous  ruling  of  this  court,  and 
for  holding  that  if  the  plaintiff  in  this  case 
was  under  the  immediate  control  of  Holmes, 
and  Holmes  had  the  power  to  employ  and 
discharge  the  servants  under  him.  Holmes 
is  to  be  treated  as  the  representative  of  the 
oompany,  and  not  the  fellow-servant  of  the 
plaintiff. 

The  oonrt  was  asked  by  defendant  to  give 
the  following  charge:  "(No.  3.)  If  you  find 
that  Holmes  was  not  a  fellow-servant  of 
plaintiff,  but  was  the  representative  of  the 
oompany,  but  you  further  find  that,  although 
Holmes  promised  to  watch  for  plaintiff,  yet 
he  abandoned  the  watch  with  plaintiff's 
knowledge,  and  then  plaintiff  continued  the 
work,  relying  on  the  promises  of  Colby  and  a 
switfdiman  to  keep  a  lookout,  and  protect 
him,  and  Colby  and  the  switchman  were  fel- 
low-servants of  the  plaintiff,  and  plaintiff 
was  hurt  by  failnre  of  Colby  and  the  switch- 
man not  keeping  proper  watch,  then  yon  will 
find  for  defendant."  The  court  refused  to 
give  said  charge  as  requested,  but  of  his  own 
motion  added,  by  interlineation,  after  the 
word  "knowledge,"  thefollowing:  "Andthat 
plaintiff  knew,  or  ought  to  have  known,  that 
Holmes  would  not,  by  himself  or  others  pro- 
tect him,"  and  then  gave  the  said  charge  as 
BO  modified.  The  refusal  to  give  the  cbai^ 
as  requested,  and  the  modification,  are  as- 
signed as  error.  We  think  the  court  did  not 
err  in  its  ruling,  for  two  reasons.  In  tiie 
first  place,  while  there  was  evidence  showing 
that  Holmes  had  left  the  car  under  which 
plaintiff  was  working,  and  that  plaintiff  knew 
this,  there  was  none  to  show  that  plaintiff 
knew  that  he  had  abandoned  the  watcti. 
The  plaintiff  testified,  that  when  Holmes  left 
the  car  he  went  across  the  track  to  some 
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others,  abont  50  feet  distant,  to  rub  off  some 
mtirks  npon  them.  It  was  not  shown  that  he 
could  not  have  watched  as  effectually  in  that 
position  as  when  he  was  standing  near  the 
car.  Plaintiff  testified  distinctly  that  be  re- 
lied both  upon  Holmes  and  Colby  to  protect 
him,  and  did  not  at  any  time  say  that  he 
ceased  to  rely  upon  Holmes.  In  the  second 
place,  even  if  it  had  appeared  that  Holmes 
had  al>andoned  the  watch  with  plaintiff's 
knowledge,  the  jury  might  reasonably  have 
concluded  that,  although  plaintiff  knew  it,  he 
still  relied  npon  him,  as  his  superior,  who  had 
promised  him  protection,  to  take  other  steps 
to  secure  the  object,  as  effectunl  as  his  own 
personal  attention  to  the  matter. 

An  objection  is  made  to  the  mode  in  which 
the  modification  of  the  charge  was  made.  In 
Manufacturing  Co.  v.  Bradley,  52  Tex.  587,  it 
is  said  that  the  judge  should  give  or  refuse  a 
charge  asked  in  the  very  terms  of  the  request, 
and  that  If  he  wishes  to  give  it  with  a  quali- 
fication he  should  rewrite  the  Instruction 
embodying  the  qualification.  We  think, 
however,  that  when  a  modification  Is  ap- 
pended to  a  requested  charge  in  such  a  man- 
ner as  to  show  the  precise  charge  asked,  and 
the  precise  modification,  and  tlie  whole  is  in- 
tellisrible  to  the  jury,  that  no  injury  results 
to  the  party  making  the  request.  The  action 
of  the  court  shows  that  the  charge  as  re- 
quested is  refused;  and,  if  the  modification 
be  proper,  there  is  no  good  ground  of  com- 
plaint. It  would  be  different,  however,  should 
the  trial  judge  insert  words  in  a  request  for 
instructions  without  showing  in  a  statement 
connected  therewith  the  precise  change  he 
has  made.  Otherwise,  acharge  not  requested 
might  appear  in  the  record  as  being  given  at 
the  request  of  a  party  who  was  prejudiced  by 
tbe  instruction. 

The  third  error  assigned  is  that  the  court 
erred  in  charging  that  "if  plaintiff  relied  and 
acted,  not  on  orders  and  promises  of  Holmes, 
but  those  of  other  employes  of  defendant,  then 
he  could  not  recover,  such  other  employes  be- 
ing fellow-servants  of  his;  but,  if  plaintiff  re- 
ceived and  acted  upon  Holmes'  orders  and 
promises,  and  was  hurt  in  consequence  of 
Holmes'  negligence,  without  his  own  negli- 
gence contributing  to  it,  he  could  recover,  if 
otherwise  entitled,  notwithstanding  he  may 
have  asked  and  received  promises  of  other  em- 
ployes also, " — because  said  charge  was  on  the 
weight  of  evidence,  and  assnmed  that  Holmes 
was  a  vice-principal,  and  because  said  charge 
was  misleading,  and  not  warranted  by  tbe 
pleadings  or  evidence,  and  in  effect  authorized 
the  jnry  to  find  for  appellee  although  he  may 
have  in  fact  relied  on  tbe  promises  of  Colby 
or  Morris  to  keep  watch.  And  the  court 
erred  in  refusing  special  charge  No.  2,  asked 
by  iq>pellant  If  that  portion  of  the  charge 
of  the  court  which  is  copied  into  the  assign- 
ment stood  alone,  it  would  be  manifestly  er- 
roneous. But  we  are  of  opinion  that,  taking 
tbe  ctiarge  as  a  whole,  the  jury  could  not 
baye  been  misled  by  the  language  quoted. 
Tbe  entire  charge  put  tbe  plaintiff's  case 


upon  the  hypothesis  that  be  oould  not  reoover 
unless,  at  the  time  of  the  injury,  he  was  under 
the  control  of  Holmes,  and  acting  under  his 
orders,  and  Holmes  had  the  power  to  employ 
and  dischargee  the  servants  under  him.  After 
having  so  clearly  and  unmistakably  stated 
this  as  a  proposition  of  law,  the  jury  could 
not  have  been  misled  by  the  failure  to  repeat 
it,  in  presenting  every  distinct  phase  of  the 
case  made  by  the  testimony  upon  other  is- 
sues. 

The  special  charge  No.  2,  which  is  referred 
to  in  the  assignment,  is  as  follows:  "If  you 
believe  from  tbe  evidence  that  plaintiff,  when 
he  went  to  work  under  the  oar,  relied  on  the 
assurances  of  protection  made  by  Colby,  the 
yard-master,  and  a  switchman,  and  Colby  was 
not  in  a  common  employment  with  plaintiff, 
but  promised  to  look  out  for  plaintiff,  at  his 
request,  then  you  will  find  for  defendant." 
There  was  no  error  in  refusing  the  charge.  If 
Holmes  promised  to  protect  plaintiff  while  at 
work  under  the  car,  and  if  plaintiff  relied 
upon  such  promise,  and  Holmes  failed  to  do 
this,  we  think  it  is  no  excuse  for  his  failure 
that  plaintiir,  in  the  abundance  of  his  caution, 
asked  others  to  watch,  also,  and  see  ttiat  be 
was  not  injured.  There  is  no  error  la  tbe 
judgment,  and  it  is  affirmed. 


BoHN  et  al.  e.  Davis  et  al. 

(Supreme  Court  of  Texas.    Nov.  6, 1880.) 

TBVBT-DbBD— PUBCHASB    BT    TkuBTBB  — DBBDS  — 
EXEODTION — ^EVrDIKCB. 

1.  The  trustee  In  a  deed  of  trust  ezconted  for 
the  benefit  of  oertaiD  creditors  of  the  grantor  may 
purchase  tbe  property  at  bis  own  sale,  made  at 

Sublio  auction,  under  a  power  contained  in  the 
eed. 

&  The  praator  in  a  deed  mar  testify  to  Its  az- 
eoation  in  any  case  whea  tt  la  ollered  in  evidenoe. 

.  Appeal  from  district  court.  Camp  county; 
Fklix  J.  MoCoRD,  Judge. 

Peteet  dk  Crosby  and  J.  W.  Hooper,  tot  ap- 
pellants.   B.  A.  King,  for  appellees. 

Hbnbt,  J.  On  tbe  5th  day  of  December, 
1884,  G.  W.  Davis,  being  then  insolvent,  ex- 
ecuted a  deed  whereby  he  conveyed  to  L.  G. 
Davis  several  tracts  of  land,  to  secure  the 
payment  of  certain  debts  specified  in  said 
deed,  one  of  them  payable  to  himself,  and 
with  authority  to  the  trustee,  if  the  debts  se- 
cured should  not  be  paid  at  maturity,  at  the 
request  of  the  secured  creditors  to  advertise 
and  sell  tbe  incumbered  lands  at  the  court- 
house of  the  oounty  in  which  they  are  sita- 
ated,  at  public  aucUon,  to  tbe  highest  bidder, 
for  cash.  Following  the  directions  of  the 
trust-deed,  the  lands  were  sold  by  the  trustee 
to  himself,  and  be  made  a  deed  conveying 
them  to  himself.  He  paid  part  of  the  pro- 
ceeds of  the  sale  to  the  creditors,  whose 
claims  were  secured  by  tbe  deed  of  trust,  and 
for  the  balance  he  executed  to  each  creditor 
his  note  for  so  much  of  the  balance  as  was 
due  to  him.  The  creditors  accepted,  without 
objection,  the  notes  in  lieu  of  casti,  and  do 
not  now  complain.    Appellants,  wlio  were 
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unsecured  rreditora  of  O.  W.  DaTis,  recov- 
ered  Judgment  against  him,  and  purchased 
the  lands  sold  under  the  trust-deed  at  a  sale 
made  by  virtue  of  an  execution  issued  on 
said  Judgment.  This  suit  is  brought  by 
them  against  O.  W.  Davis,  and  the  purchas- 
ers of  the  land  through  the  trustee's  sale,  for 
the  recovery  of  the  lands.  The  petition  la  in 
the  nsaal  form  of  an  action  of  trespass  to  try 
title,  and  defendants,  among  other  things, 
pleaded  not  guilty.  No  issue  of  fraud  was 
tendered  by  the  pleadings.  Judgment  was 
rendered  on  the  verdict  of  a  jury  in  favor  of 
defendants.  The  deed  to  L.  G.  Davis  was 
from  himself,  as  trastee,  to  himself,  as  an  in- 
dividual. It  was  not  witnessed,  aad  at  the 
trial  he  was  permitted,  over  defendants'  ob- 
jection, to  testify  to  the  fact  of  its  execution. 
The  following  are  the  only  errors  assigned: 

(1)  The  court  erred  in  permitting  L.  G.  Da- 
vis to  testify  to  the  execution  of  the  deed. 

(2)  The  court  erred  in  refusing  to  charge  the 
jury,  at  plaintiffs'  request,  that,  in  order  to 
enable  a  trustee  to  convey  any  title  by  virtue 
of  a  sale  made  by  him  under  a  deed  of  trust, 
the  proof  should  show  that  all  material  direc- 
tions as  to  the  mode  and  manner  of  execut- 
ing the  trust  were  complied  with  by  him. 

(3)  The  court  erred  in  failing  to  charge,  as 
requested  by  plaintiffs,  that  a  deed  made  by 
8  trustee  to  himself  individually  is  null  and 
Toid. 

We  find  no  error  in  any  of  these  proceed- 
ings. It  was  held  by  this  court  in  the  case 
of  Howards  v.  Davis,  6  Tex.  183,  and  the 
doctrine  has  been  approved  in  subsequent 
cases,  that  a  mortgagee  with  power  to  sell 
may  purcliase  at  his  own  sale,  made  at  public 
auction.  In  that  case  it  is  said:  "A  mort- 
gagee is  a  trustee,  but  in  a  qualified  sense. 
He  does  not  hold  for  the  benefit  of  others, 
but  for  himself.  He  is  a  cestui  que  tTvst  as 
well  as  trustee.  He  hits  an  interest  in  the 
property.  It  is  pledg>'d  expressly  to  secure 
his  claim,  and,  were  he  deprived  of  the  power 
to  purchase,  he  might  suffer  great  loss  by  its 
sale  at  a  low  price.  He  has  an  interest  that 
the  bid  shall  amount  to  bis  incumbrance,  and 
that  the  property  be  not  sacrificed,  to  the  in- 
jury, as  well  of  the  mortgagor  as  the  defeat 
of  his  own  claim,  as  this  may  be  the  only 
fund  for  the  discharge  of  his  debt  Sales  at 
foreclosures,  whether  under  a  power  or  by 
decree,  are  open  and  public,  and  are  made 
after  long  notice,  and  it  is  to  the  interest  of 
the  mortgagor  that  the  mortgagee  shall  enter 
into  the  competition  at  the  sale. "  Tlie  only 
distinction  between  this  case  and  others  on 
the  same  subject  is  that,  while  in  the  others 
only  a  debt  to  the  mortgagee  making  the  sale 
was  secured,  in  tliis  otiier  creditors  are  also 
secured,  and  interested  in  the  property.  We 
see  no  substantial  reason  why  the  rule  should 
not  embrace  such  cases  as  this.  If  by  any 
means  the  trust  is  abused  as  to  the  other  ben- 
eficiaries by  the  trustee,  they  have  their  rem- 
edy. In  this  case  tliey  make  no  complaint. 
The  same  may  be  said  about  tlie  execution  to 
the  other  beneficiaries  by  the  trustee  and 


purchaser  of  his  notes  for  their  shares  in  the 
proceeds  of  the  sale,  instead  of  paying  them 
in  money.  They  do  not  complain,  and  other 
creditors  cannot.  There  is  no  xeason  why 
the  grantor  in  a  deed  may  not  testify  to  its 
execution  in  any  case  when  it  is  offered  in 
evidence.    The  Judgment  ia  affirmed* 


MissouBi  Pao.  Bt.  Co.  v'.  LEHMBEsa. 

(Supreme  Court  of  Texcu.    Nor.  8, 1889.) 

NseuoBKOi  or  IIastbr— Railsoad  XSmplot 
BviDBKO— Instbuotionb— DAMAOaa. 

1.  Id  an  action  against  a  railroad  company  to 
recover  for  the  death  of  a  track  repairer  mn  over 
by  a  Bwltch-eDginii,  evidenoe  that  another  man, 
who  was  wmUng  by  the  side  of  dacaaaed,  caiaa 
so  near  beine  run  over  that  the  engine  stmck  his 
foot,  is  admissible,  as  tending  to  show  that  the 
peril  of  deceased  was  not  brought  abont  by  his 
own  negUgenoe. 

a.  The  testimony  showing  that  the  engine  in 
question  would  tuive  been  safer  if  it  had  bad  a 
sloping  tank  instead  of  a  square  one,  evidence  that 
the  company  used  an  engine  with  a  sloping  tank  in 
one  of  its  yards  ia  admissible,  as  indicating  that 
it  had  Icnowledge  of  that  fact. 

8.  An  instruction  that  if  the  Jnry  believed 
from  the  evidence  that  the  Injtuy  was  caused  both 
by  the  defective  construction  or  unfitness  of  the 
engine  for  the  pnrposes  tor  which  it  was  then 
used,  and  the  negligence  of  the  engineer  and  yard 
foreman,  combined  with  the  defect  in  the  engine, 
the  company  would  be  liable,  is  not  obnoxious  to 
the  objeotions  tliat  it  assumed  as  a  faot  that  the 
engine  was  defective  and  nnsnitablo,  and  was  a 
charge  upon  the  weight  of  the  evidence. 

4.  A  charge  requested  by  defendant  ttiat  if 
there  were  any  patent  defects  in  the  eng^ine  or 
tank,  and  deceased  knew,  or  might  tiy  onlinaiy 
diligence  have  known,  of  the  same,  and  said  de- 
fects caused  or  contributed  to  the  iojaries,  the 
jury  should  find  tor  defendant  is  propeny  refused, 
the  evidenoe  tailing  to  show  that  deoeaaed  undei^ 
stood  the  danger  to  tiimself  from  the  use  of  the 
square  tank. 

5.  A  verdict  of  810,000  will  not  be  set  aside  as 
excessive,  in  view  of  testimony  that  deceased  was 
a'stoat,  healthy,  and  sober  "laborer,  abontSS  years 
old,  earning  81.25  a  day,  and  that  be  left  a  widow 
and  two  infant  children. 

Appeal  from  district  court,  Tarrant  coun- 
ty; Chablbs  J.  E7ANB,  Special  Judge. 

Fineh  dt  Thompeon,  for  appellant.  Bail, 
Wynne  d  MoOark,  tor  appellee. 

HKimr.  J.  This  suit  was  brought  bj 
Pauline  Lehmberg,  for  the  benefit  of  heiaelf 
and  the  two  minor  cliildren  of  herself  and 
her  husband,  Gustavo  Lehmberg,  for  dam- 
ages growing  out  of  the  death  of  the  husband 
and  father  while  in  the  employment  of  de- 
fendant. The  petition  charges  that  the  said 
Gustavo  Lehmberg  was  engaged  in  repairing 
defendant's  railroad  track  in  the  city  of  Fort 
Worth,  and  that  while  he  was  so  engaged, 
without  fault  on  his  part,  be  was  run  over 
and  killed  by  one  of  defendant's  engines. 
The  petition  alleges  that  the  death  was  caused 
by  a  switch-engine  which  was  unfit  and  dan- 
gerous to  persons  working  in  the  said  yard; 
and  that  its  defects  were  well  known  to  de- 
fendant, but  unknown  to  deceased.  Defend- 
ant pleaded  contributory  negligence,  and  neg- 
ligence of  fellow-servants.  There  was  a  ver- 
dict for  plaintiffs  for  $10,00U divided  between 
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them  equally,   upon   which  judgment  was 
rendered. 

The  evidence  shows  that  the  deceased  was 
working  with  a  Bbovei  in  repairing  the  Y  of 
the  defendant  railroad,  in  its  yard  in  the  city 
of  Fort  Worth.  Some  other  hands  were  en> 
gaged  in  the  same  woric,  one  only  of  them 
very  near  him.  His  death  was  caused  by  an 
engine  then  being  used  in  the  yard  for  switch- 
ing purposes.  It  was  a  road  engine,  and  had 
been  brought  into  the  yard  not  long  before. 
It  bad  a  square  tank.  The  evidence  shows 
that  when  an  engine  with  such  a  tank  is  back- 
ing, if  the  engineer  controlling  it  is  40  or  50 
feet  from  a  man  on  the  track,  he  can  see  him ; 
but,  within  10,  20,  or  SO  feet,  he  cannot  see 
him,  if  the  engineer  is  standing  on  his  en- 
gina  The  statement  of  facts  shows  that  as 
a  general  thing  engines  with  sloping  tanks 
are  used  for  switching  purposes  by  railroads. 
The  object  of  having  a  sloping  tank  is  to  give 
the  engineer  a  better  view  of  the  track,  and 
of  the  men  that  are  working  with  the  engine 
on  the  track.  A  sloping  tank  is  one  that 
slopes  from  the  front  part  of  the  tanlc.  and 
comes  to  a  sharp  point  at  the  end  furthest 
from  the  engine.  A  man  on  one  of  them 
can  see  another  man  who  is  standing  on  the 
ground  onti^  the  tender  is  right  up  to  him. 
The  engine  was  backing  when  it  came  in 
collision  with  the  deceased.  An  employe  of 
the  railroad  company  was  standing  on  a  foot- 
board on  the  rear  end  of  the  engine,  but 
which  was  in  front,  as  the  engine  was  then 
going.  He  was  placed  there  for  the  purpose 
of  giving  warning  to  people  who  were  ou  the 
track,  and  to  give  to  the  engineer  proper  sig- 
nals for  his  guidance.  He  could  not,  from 
bis  position  on  the  engine  that  was  being 
used,  see  the  engineer,  or  give  him  signals; 
and,  in  order  to  do  that,  lie  had  to  move  to 
one  side  of  the  engine,  and  lean  out  As  the 
engine  went  on  to  the  Y  where  the  injury 
occurred,  the  whistle  was  blown  and  the  bell 
was  ringing.  The  engineer,  a  witness  for 
defendant,  testifled:  "When  I  got  within 
about  forty  feet  of  the  Front-Street  crossing, 
I  noticed  a  man  working  by  himself,  about 
fifteen  feet  north  side  of  Front  street,  smooth- 
ing off  the  track.  When  I  noticed  him  he 
was  looking  right  at  me.  I  paid  no  further 
attention  to  hi  m.  I  got  on  the  crossing  then, 
and  got  a  signal  from  the  section  foreman  on 
the  bridge  to  slow  up;  that  it  (the  bridge) 
was  not  ready  for  us  to  go  over  yet.  I  re- 
versed my  engine,  and  was  nearly  stopped, 
right  on  the  crossing.  I  reversed  her  again, 
to  let  her  roll  up  a  little  closer  to  the  bridge; 
and  we  rolled  probably  Qfteen  or  twenty  feet. 
The  switchman  jumped  off  behind,  and  hol- 
lered me  to  stop,  to  slack  ahead.  I  reversed 
my  engine  again,  thought  there  was  some- 
thing wrong  and  pulled  her  open.  We 
went  ahead  a  car-length  before  I  got  her 
stopped.  I  looked  back  on  the  rail,  and  saw 
the  hind  truck  w^heel  run  on  a  man.  A 
man  cannot  stand  up  in  an  engine  of  that 
particular  kind,  and  handle  her,  and  see  a 
man  on  the  track,  say  twenty  feet  from  the 


hind  end  of  the  tank,  because  It  is  too  high. 
The  regular  switch-engine  tank  is  sloping. 
This  was  the  regular  switch-engine  of  the  T. 
A  P.  It  would  not  be  considered  a  switch- 
engine  built  from  the  locomotive  works.  It 
is  built  for  road  purposes,  not  built  for 
switching  in  the  yard.  It  would  not  be  con- 
sidered safe  as  a  8witch.«ngine.  There  was 
a  good  deal  of  traffic  at  the  time  in  that  yard, 
requiring  constant  switching.  If  It  had  been 
a  sloping  tank,  such  as  they  build  regularly 
for  switching  purposes,  I  could  haveseenthe 
man  in  time  to  have  stopped  the  engine.  As 
it  was,  I  did  not  see  him,  and  could  not  have 
seen  him,  had  I  been  looking  that  way.  I 
could  have  stopped  in  two,  three,  or  four  feet. " 
The  servant  of  the  railroad  company  who 
was  stationed  In  front  of  the  engine,  to  look 
out  and  give  signals  to  the  engineer,  testifled 
that  when  be  saw  theimminentdaugeruf  the 
deceased  he  gave  to  the  engineer  a  signal  to 
stop,  just  before  it  struck  the  man,  and  then 
he  jumped  off,  and  gave  him  another  signal, 
and  told  him  to  stop,  which  he  obeyed ;  but 
by  that  time  the  engine  had  run  over  the 
man. 

A  witness  for  plaintiff  was  permitted  to 
testify,  over  the  objection  of  defendant,  that 
he  saw  another  man,  who  was  working  by 
the  side  of  the  deceased,  "when  he  made  a 
jump,  and  the  engine  struck  his  left  foot, 
caught  his  foot,  turned  him  around."  An- 
other  of  plaintiff's  witnesses  was  asked  the 
question,  "Do  they  not  use  on  defendant's 
road  a  regular  switch-engine  in  Marshall?" 
Defendant's  counsel  objected ;  but  the  court 
permitted  the  witness  to  answer  the  ques- 
tion, and  he  replied:  "They  are  used  in  Mar- 
shall. Yes,  when  I  was  there  they  used  a 
switch-engine  with  sloping  tank,  same  as  the 
Santa  Fe."  It  is  insisted  that  the  evidence 
should  have  been  excluded  in  both  instances. 
We  do  not  think  so.  Under  the  peculiar  cir- 
cumstances  of  tliis  case,  we  think  that  evi- 
dence that  another  man,  at  the  same  place 
and  in  the  same  peril  that  the  deceased  was, 
came  so  near  being  run  over,  is  a  circum- 
stance tending  to  show  that  the  peril  of  the 
deceased  was  not  brought  about  by  his  own 
negligence.  The  fact  that  two  men  remained 
on  the  track  without  being  aware  of  the  ap- 
proaching danger  tends  more  strongly  to  in- 
dicate that  from  some  cause  they  must  have 
had  a  sense  of  security  than  would  the  fact  that 
one  alone  so  remained.  The  testimony  clear- 
ly shows  that  an  engine  with  a  sloping  tank 
was  greatly  safer  to  use  for  switching  than 
one  with  a  square  tank.  Evidence  that  de- 
fendant used  a  sloping  one  in  its  yard  at  Mar- 
shall or  elsewhere  indicated  that  defendant 
had  knowledge  of  that  fact,  and  tended  to 
show  that  it  could  have  no  good  and  proper 
reason  for  not  using  everywhere  in  that  busi- 
ness the  safer  appliance.  We  do  not  see 
that  the  evidence  on  either  point  was  very 
important,  or  likely  to  influence  the  result  of 
the  trial. 

The  court,  in  charging  the  jury,  informed 
them  that  plaintiff  souglit  a  recovery  on  ac- 
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count  of  the  negflgence  of  defendant  in  the 
Qse  of  an  engine  for  switching  purposes 
which  was  anfit  for  such  purposes.  It  is 
contended  that  it  erred  by  omitting  from  tl>e 
charge  in  that  connection  the  further  alle^sa- 
tion  contained  in  plaintiff's  pleadings,  that 
the  deceased  was  ignorant  of  such  untitneBS. 
The  judge  is  not  required  to  recite  to  the  jury 
any  more  of  the  pleadings  than  he  deems  nec- 
essary. In  this  case,  all  of  the  issues  made 
by  the  evidence  were  presented  to  the  jary  by 
the  charge.  It  was  not  necessary  to  do  that 
in  the  way  of  a  recital  of  what  the  pleadings 
contained.  It  was  the  right  of  the  defend- 
ant's counsel  to  request  a  charge  to  supply  an 
omission  in  this  or  any  other  respect,  if  one 
existed  that  should  have  lieen  supplied.  In 
fact,  the  court  did  charge,  at  the  request  of 
defendant,  that  "defendants  are  not  liable 
unless  you  believe  from  the  evidence  that  the 
deceased  did  not  know  of  the  defective  condi- 
tion of  the  engine,  if  any  there  wasl" 

It  is  insisted  that  the  court  erred  in  giving 
the  following  charge:  "If  you  believe  from 
the  evidence  the  injury  was  caused  both  by 
the  defective  construction  or  unfitness  of  the 
engine  for  the  purposes  for  which  it  was  tiien 
used,  and  the  negligence  of  the  engineer  and 
yard  foreman,  combined  with  said  defect  in 
the  engine,  the  defendants  will  be  liitble." 
The  objection  urged  to  this  charge  is  "that 
it  assumed  as  a  fact  that  the  engine  was  de- 
fective and  unsuitable  for  ttie  purposes  it  was 
used  for,  and  was  a  charge  upon  the  weight 
of  the  evidence."  We  donotagree  with  this 
criticism.  The  charge  does  not  assert  the  ex- 
istence of  any  fact,  but  leaves  everything  for 
the  determination  of  the  jury. 

It  is  also  complained  that  the  court  failed 
in  this  part  of  its  charge  to  present  to  the 
Jury  the  question  of  the  knowledge  of  de- 
ceased of  the  defects  in  the  engine.  That 
Question  was,  as  we  tiave  said,  presented  to 
the  jury  in  the  very  language  asked  by  de- 
fendant's counsel.  It  was  unnecessary  to  r»- 
peat  it  everywhere.  We  do  not  think  it 
would  have  been  proper  to  apply  it  as  a  qual- 
iScation  of  the  charge  now  under  considera- 
tion. Us  too  frequent  repetition  could  only 
have  had  the  effect  to  confuse  tlie  minds  of 
the  Jury,  and  obscure  other  issues.  If  that 
defense  was  omitted  anywiiere,  when  it  ought 
to  have  been  included,  the  error  was  cured 
when  it  was  afterwards  included  in  a  proper 
charge. 

It  is  also  insisted  that  the  court  erred  In 
refusing  to  charge,  at  defendant's  request, 
that  if  there  were  "any  patent  defects  in  the 
engine  or  tank,  and  deceased  knew,  or  might 
by  ordinary  diligence  have  known,  of  same, 
and  said  defects  caused  or  contributed  to  the 
injuries  complained  of,  the  jury  should  And 
for  defendants. "  Without  now  considering 
the  question  whether  the  rule  in  this  respect 
charges  an  employe  with  knowledge  of  de- 
fects, except  with  regard  to  such  appliances 
or  instruments  as  he  is  engaged  himself  in 
using,  we  think  it  sufficient  to  say  tliat  the 
law  does  not  under  any  circumstances  exact 


of  him  the  nse  of  diligence  in  aacertidning 
such  defects,  but  charges  him  witli  knowl- 
edge of  such  only  as  are  open  to  his  observa- 
tion. Beyond  that,  he  has  the  right  to  pre- 
sume, without  inquiry  or  investigation,  that 
his  employer  has  discharged  his  duty  of  fur- 
nishing him  with. safe  and  proper  instru- 
ments and  appliances.  The  evidence  dis- 
closes that  the  deceased  could  see  that  the  en- 
gine had  a  square  tank,  but  it  fails  to  show 
that  he  was  aware  of  the  different  degrees  of 
danger  between  the  use  of  tliat  and  one  with 
a  sloping  tank,  or  that  he  understood  the  nat- 
ure of  the  danger  to  himself  from  the  use 
of  the  square  taiSc.  We  think  the  charge  wa» 
properly  refused. 

With  tlie  exception  of  one,  the  remaining 
assignments  of  error  are  to  the  effect  that  the 
verdict,  in  a  number  of  particulars,  is  unsup- 
ported by  the  evidence.  To  the  contrary,  we 
think  the  verdict  is  fully  supported  by  the 
evidence  in  all  respects. 

The  last  objection  is  that  the  verdict  is  ex- 
cessive. The  deceased  was  a  laborer,  aged 
about  85  years,  and  earning  Sl'25  a  day. 
One  of  his  children  was  four  years  old  at  the 
time  of  the  trial,  and  the  other  one  was  bom 
a  month  after  hia  death.  His  chief  quaUfica- 
tions  for  earning  money,  as  disclosed  by  the 
evidence,  were  that  he'  was  "stout,  liealthy, 
and  sober."  If  it  was  oar  duty  to  calcubite 
from  these  facts  the  pecuniary  value  of  his 
life  to  his  wife  and  children  at  the  date  of  his 
death,  we  would  not  be  able  to  make  it  reach 
near  the  sum  given  by  the  verdict.  While 
the  law  does  not,  in  this  character  of  action, 
intend  to  give  compensation  for  anything 
but  pecuniary  loss,  by  estimating  the  money 
value  of  the  life  of  the  relation,  and  while  it 
necessarily  results  that  regard  must  in  each 
instance  be  paid  to  Such  facts  and  conditions 
as  cast  light  upon  the  subject,  it  yet  mast  be 
admitted  that  the  inquiry  is  not  intended  to 
be  narrowed  down,  by  the  law,  to  a  result 
that  can  be  exajctly  accounted  for  by  the  facts 
in  evidence.  Every  parent  and  husband  has 
for  his  wife  and  children  a  pecuniary  value  be- 
yond the  amount  of  his  earnings  by  his  htbor 
or  vocation.  That  value  may  to  some,  bat 
not  to  every,  extent,  be  susceptible  of  allega- 
tion and  proof;  and,  to  the  extent  that  itcaa 
be  alleged  and  proved,  it  ought  to  be  done. 
The  difficulties  of  proof  are  known  to  the 
law- maker.  In  some  states  an  attempt  has 
been  made  to  remove  them,  to  some  extent, 
by  placing  limits  to  the  amount  that  maybe 
recovered.  In  establishing  such  rules  th« 
idea  of  making  compensation  in  each  instance 
for  the  pecuniary  value  of  the  lost  life  is  nec- 
essarily abandoned.  When  no  amount  Is 
fixed  by  hiw,  and  no  rule  is  prescribed  for 
making  the  calculation,  upon  facts  capabio 
of  exact  aacertai  n  ment,  it  necessarily  follows, 
we  think,  that  the  law-maker  intended  that, 
having  reference  as  tar  as  practicable  to  coo- 
ditions  existing  at  the  time  of  the  death,  jo*- 
ries.  from  their  own  knowledge,  experieaocv 
and  sense  of  justice,  should  fix  and  assess  the 
proper  sum.    They  are  expected  to  act  unia- 
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flneneed  by  paniOD,  prejudice,  or  partialitgr, 
and  to  pKjr  da«  regard  to  the  aaoertained  facts 
and    oondiUoDS   surronnding    the    subject. 
When  it  appeal's  to  the  court  ttiat  thejr  have 
disregatded  these  lequirements,  their  verdict 
should  be  setaside.   Oa  the  other  hand,  when 
the  court  is  unable  to  determine  that  these 
things  have  not  been  observed  by  the  jury, 
and  when  it  does  not  appear  that  the  veixlict 
is  not  the  result  of  the  honest  endeavor  of  the 
jury  to  follow  tlieir  own  convictions,  in  tbe 
exercise  of  a  power  not  precisely  defined,  we 
tliink  the  law  intends  that  the  Jaiy's  esti- 
mate, rather  than  the  equally  undeflned  one 
of  tbe  judges,  shall  prevail.    In  the  ease  of 
Railroad  Go.  t.  State.  24  Md.  271.  there  was 
no  proof  at  what  the  deceased  was  earning  at 
tlie  time  of  hia  death.    It  was  proved  that  he 
was  one  of  tlie  hands  in  the  boiler-sbop  of 
the  defendant  railroad  company,  and  was  at 
the  time  of  bis  death  30  to  36  years  of  age, 
and  was  a  sober,  moral.  Industrious  raxn,  en- 
joying good  be^b.    The  suit  was  for  the  use 
or  liis  widow,  mother,  and  a  son  about  Ave 
years  oW.    The  j  ii?y  gara  them  W,0(X).    The 
court  says:   "The  prayer  goes  on  tt»  theory 
tlmt  tbe  rate  of  wages  paid  at  the  time  of  the 
death  was  the  true  and  exclusive  standard  of 
tite  damages  sustained,  and,  in  the  absence  of 
proof  oo  that  point,  that  nominal  damages 
only  could  be  recovered.    So  far  as  we  have 
been  able  to  learn,  this  proposition  is  not 
only  unsupported  by  any  direct  authority, 
but  is  too  strict  in  its  character  to  admit  of 
generalapplication."  In  the  case  of  Mclntyre 
V.  Railroad  Co..  87  N.  Y.  289,  it  is  said: 
"  •  Tbe  Jary  are  to  give  such  damage  as  they 
shall  deemafair  and  jostoompensation,  with 
reference  to  tiie  pecuniary  injuries  resulting 
from  such  death.    They  are  not  tied  down  to 
any  precise  role  within  tlie  limit  of  tbe  stat- 
nte,  as  to  amount  and  tbe  species  of  injury 
sustained.    The  matter  is  to  be  submitted  to 
tlieir  sound  judgment,  and  sense  of  justica. 
They  must  be  satisfied  that  pecuniary  inju- 
ries resnlted.    If  so  satisfied,  tbey  are  at  lib- 
erty to  allow  tbem  from  whatever  source  tbey 
actaHlly  proeeeded  whieli  could  produce  them. 
If  they  are  aatlsfled.  from  the  history  of  the 
family,  or  tiis  intrlnsio  probabilities  of  the 
ease,  that  th^  were  sustained  liy  tlie  loss  of 
bodily  care,  or  intellectnai  culture,  or  moral 
traininff.  which  the  motlMr  in  that  ease  Ind 
befbre  supplied,  they  are  at  liberty  to  allow 
it.'    The  atatiite  has  set  no  bounds  to  the 
sources  of  these  pecaniaiy  Injoiies.''    Tbe 
judgment  is  affirmed. 


Brown  v.  Wheklocjk. 
iSttpreiM  Court  of  Texag.    Seo.  14, 188>.) 
Specific  Pebpormance— HA.Brn;Ai.  Dkitmkakd. 
An  instruetioB  that  "a  speciflo  performanoe 
of  a  contract  is  not  enforced  or  decreed  as  a  mat- 
ter of  course,  bat  only  in  the  exercise  of  a  sound 
legal  discretiOD.    Tbe  plaintiff  must  preneut  a  con- 
tract Tvblch  is  fair,  just,  and  reasonable,  entered 
into  upon  an  adequate  consideration,  and  free  from 
fraud,  and  not  hard,  unequal,  and  anounsclouabie. 


Therefore,  if  yoa  believe  from  the  avidaiMe  that^ 

at  tbe  time  tbe  contract  was  made  by  the  dcfendP 
ant's  intestate  *  •  •  that  he  [said  intestate]  wa» 
an  habitoal  dmalcard,  and  that  as  had  only  reoent- 
1t  had  his  disability  of  minority  removed,  aod  (' 


theprice  agreed  upon  for  thepnrchaaeof  aaii  prop- 
erty V7as  inadequate,  or  not  a  fair  price  for  saiA 
property,  and  that  from  these  facts  and  ciroom- 
■tances  he,  the  said  [intestate,]  waa  not  on  equaft 
footing  at  Oa  said  urae  said  contract  of  sale  waa 
made  with  said  [plaintiff,]  but  that  he  was  over- 
reached, and  advantagfe  taken  of  his  condition,  by 
•aid  Jplaintiff,]  to  make  said  contract,  you  will 
find  for  tbe  deiendaat,  "—if  ever  correct,  is  mis- 
leading, wliere  the  isstiee  relied  on  by  defendant 
were  mental  incapacity  of  intestate,  resulting  from 
oontinned  drunkenness,  and  inadequacy  of  price. 

On  reheariag.  For  former  report.  se» 
ante.  111. 

Wright  it  Wright,  for  appellant.  Morga» 
<ft  Freeinan,  for  appellee. 

Gainbs,  J.  At  tbe  Austin  term,  a  judg- 
ment was  rendered  reversing  the  decree  of 
the  lower  court  in  this  case,  and  remanding 
tbe  cause  for  a  aevr  trial.  In  the  former  opin- 
ion it  was  held  that  tbe  court  below  erred  i» 
charging  the  jury  tliat  tbe  order  of  the  dis- 
triet  oourt  of  Dallas  county  removing  the  dis- 
abilities of  minority  of  Briscoe  B.  Smitli  waa 
final,  and  could  not  be  inquired  into  in  this 
suit.  Our  conclusion  waa  based  upon  the 
ground  that  the  transcript  offered  inevldenoe 
fitiled  to  siiow  that  ttie  county  judge  had  been 
served  with  a  copy  ctf  tbe  minor's  petition  »■ 
required  by  the  statute.  It  did,  however,, 
appear  to  us  from  the  record  that  the  county 
judge  bad  prolwbly  accepted  service;  and  we 
deemed  it  proper,  therefore,  to  decide  wheUier 
or  not  sucli  acceptance  was  equivalenl  to 
service  in  such  a  proceeding.  The  question 
was  decided  in  tbe  aflirmative.  In  a  motion 
for  a  rehearing,  our  attention  was  called  to 
the  fact  that  the  appellant,  who  waa  defenct- 
ant  in  tbe  oourt  below,  had  pleaded  that  th& 
county  judge  bad  accepted  service,  and  had 
filed  no  general  deniaL  The  fact  being  tliua 
alleged  t>y  the  defendant,  it  was  not  neces- 
sary for  the  plaintift  to  prove  it;  and  the  re- 
fa«wing  was  accordingly  granted.  The  ao- 
oeptance  alleged  was  in  the  following  words: 
"I,  B.  £.  BcRKB.  judge  of  Dallas  county, 
Texas,  hereby  accept  service  of  process  iu  the 
witliin  cause,  and  I  enter  appearance  in  tbe 
same;  and  I  agree  that  tbe  said  cause  may  bo 
set  for  trial  and  tried  at  tbe  present  term,  or 
at  any  time  the  court  and  petitioner  may  de- 
sire. "  This  shows  that  the  county  judge  had 
informed  himself  of  the  nature  of  the  peti- 
tion; and  we  think,  therefore,  that  bis  ac- 
ceptance of  notice  and  waiver  of  process  was- 
as  effectual  as  if  a  copy  of  the  petition  had 
been  actually  served.  We  see  no  reason  why 
the  application  could  not  be  heard  and  deter- 
mined at  tbe  term  during  which  it  was  filed. 
Tbe  proceedings  are  special ;  and  the  provis- 
ions of  our  statutes  which  r^ulate  suita 
within  the  ordinary  jurisdiction  of  tbe  dis- 
trict courts  do  not  apply.  For  these  reasons, 
in  connection  witli  tliose  stated  in  the  former 
opinion,  we  thinlc  we  were  in  error  in  hold- 
ing that  tbe  court  below  should  not  have  given. 
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the  charge  complained  of  in  appellant's  third 
assignment. 

This  renders  it  necessary  to  pass  upon  ap- 
pellant's other  assignments  of  error,  except 
the  third,  which  is  virtually  disposed  of  by 
what  has  already  been  said.  The  first  is  that 
the  court  erred  in  refusing  the  following  in- 
structions :  "  A  speci  flc  performance  of  a  con- 
tract Is  not  enforced  or  decreed  as  a  matter 
of  course^  but  only  in  the  exercise  of  a  sound 
legal  discretion.  The  plaintifiF  m  ust  present 
a  contract  which  is  fair,  just,  and  reasonable, 
entered  into  upon  an  adequate  consideration, 
and  free  from  fraud,  and  not  hard,  unequal, 
and  unconscionable.  Therefore,  if  you  be- 
lieve from  the  evidence  that,  at  the  time  the 
contract  was  made  by  the  defendant's  Intes- 
tate. Briscoe  B.  Smith  and  W.  K.  Wheelock. 
that  he  (Briscoe  B.  Smith)  was  an  habitual 
drunkard,  and  that  he  had  only  recently  had 
his  disabilities  of  minority  removed,  and  that 
the  price  agreed  apon  for  the  purchase  of  said 
property  was  inadequate,  or  not  a  fair  price 
for  said  property,  and  that  from  these  facta 
and  circumstances,  he  (the  said  Briscoe  B. 
Smith)  was  not  on  equal  footing,  at  the  said 
time  said  contract  of  sale  was  made,  with 
said  W.  K.  WheeloclE,  but  that  he  was  over- 
reached, and  advantage  taken  of  his  condition, 
by  said  VV.  K.  Wheelock,  to  make  said  con- 
tract, yon  will  find  for  the  defendant.  (2) 
If  you  believe  from  the  evidence  that  the 
judgment  of  the  district  court  removing  Bris- 
coe B.  Smith's  disabilities  of  minority  was 
rendered,  and  the  matter  tried,  in  the  absence 
of  Judge  B.  E.  BuBKE,  county  judge  of  Dal- 
las county,  then  the  judgment  of  the  court 
removing  said  disabilities  is  null  and  void, 
and  you  will  find  for  the  defendant."  In  our 
opinion,  the  charge  given  by  the  court  cor- 
rectly and  clearly  presented  to  the  jury  the 
law  applicable  to  the  facts  of  the  case.  The 
jury  were  told,  in  eftect,  to  find  for  the  de- 
fendant if  they  believed  that,  at  the  time  the 
contract  was  entered  into  between  Briscoe  B. 
Smith  and  the  plaintiff.  Smith's  mind  had 
been  so  impaired  by  the  nse  of  intoxicating 
liquors  that  he  did  not  fully  understand  the 
effect  of  the  contract,  or  was  not  competent 
to  know  or  appreciate  the  value  of  the  prop- 
erty. They  were  also  instructed,  In  eftect, 
that,  if  the  inadequacy  of  price  was  not  such 
as  to  shock  the  sense  of  justice,  they  could 
still  look  to  the  price  paid,  or  agreed  to  be 
paid,  for  the  property,  together  witii  all  the 
surroundings  of  Smith,  and  his  mental  con- 
dition at  the  time,  in  determining  whether 
or  not  he  was  incompetent  to  understand  and 
appreciate  the  nature  of  the  contract  he  made. 
The  two  leading  issues  of  fact  relied  on  by 
the  defendant  were  as  to  mental  incapacity 
of  Smith,  resulting  from  continued  drunken- 
ness, and  as  to  the  inadequacy  of  price.  Up- 
on both  questions  so  presented  by  the  evi- 
dence and  pleadings,  the  testimony  was  con- 
flicting. The  first  instruction  requested,  If 
it  could  be  deemed  correct  as  applicable  to 
any  case,  contains  expressions  well  calculated 
to  mislead  the  jury,  under  the  evidence  in 


the  case  before  us;  and  we  think,  therefbre, 
it  was  not  error  to  refuse  it  The  question 
of  the  correctness  of  the  second  charge  re- 
quested Is  determined  in  the  negative  by  the 
conclusions  reached  in  this  and  the  former 
opinion.  The  same  may  be  said  of  the  sec- 
ond error  assigned.  The  fourth  assignment 
complains,  the  court  erred  in  overruling  the 
motion  for  a  new  trial.  The  ground  of  the 
motion  here  relied  on  is  that  the  verdict  is 
contrary  to  the  evidence  upon  the  questions 
of  the  mental  capacity  of  .Smith  at  the  time 
he  made  the  contract,  and  the  inadequscy  of 
price.  We  deem  It  sufficient  to  say.  in  re- 
gard to  this  assignment,  that  the  evidence 
was  conflicting  upon  these  points,  and  that 
under  such  circumstances  a  verdict  cannot 
be  disturbed  In  this  court.  The  judgment  is 
affirmed. 


St.  Louis  Type  Pocndbt  c.  Intebkatios- 
Ai,  Liyb-Stook  Journal  Pbhit.  &  Pub. 
Co. 

(Supreme  Court  of  Texas.  Oct.  S9, 188a.) 
ExBiCFTioHS— Fabtnbbship  Pbopsbtt. 
Rev.  St.  Tex.  art.  SaS7,  reeervlng  to  persons 
not  oonsUtuents  of  a  family,  as  exempt  irom  at- 
taobment,  all  tools,  apparatus,  and  booka  belong- 
ing to  any  trade  or  proiession,  applies  to  property 
owned  and  held  In  partnership,  as  well  as  to  prop- 
arty  owned  in  severalty. 

Commissioners'  decision.  Appeal  from 
district  court.  El  Fsso  county. 

Blo'ker  &  Clardy  and  Brock  dt  Neiil,  tot 
appellant. 

HoBBT,  J.  The  appellant  having  brought 
suit  against  Whitmore  &  Eibbee,  as  partners, 
in  the  district  court  of  £1  Paso  county,  for 
the  sum  of  $992.31,  caused  an  attachment  to 
be  issued  out  of  said  court,  pending  the  suit, 
and  seized  by  virtue  thereof  the  press,  type, 
and  material  belonging  to  a  printing-office,  ss 
the  property  of  said  Whitmore  &  Kibbee. 
The  appellee  claimed  the  property  under  a 
purchase  from  said  Whitmore  &  Kibbee.  prior 
to  the  levy  of  said  attachment,  alleging  that 
at  the  time  of  said  purchase  it  was  the  exempt 
property  of  said  Whitmore  &  Kibbee.  Ap- 
pellant admitted  that  at  the  time  of  the  par- 
chase  by  appellee  the  property  belonged  to 
the  printing-office  of  Whitmore  &  Kibbee, 
and  was  used  by  them  in  their  business  as 
printers  and  publishers  of  a  newspaper  in 
the  city  of  £1  Paso,  Tex.,  but  denied  that  it 
was  exempt.  The  judgment  of  the  court 
was,  in  effect,  that  the  property  was  exempt 
from  attachment.  The  question  raised  in  the 
case  is  whether,  under  our  statute  (article 
2337,  Rev.  St.)  reserving  to  persons  not  con- 
stituents of  a  family,  exempt  from  attach- 
ment, etc.,  "all  tools,  apparatus,  and  books, 
belonging  to  any  trade  or  profession,"  ap- 
plies to  and  protects  such  property  when  held 
and  owned  by  partners.  We  are  not  aware 
of  any  case  in  our  state  in  which  the  ques- 
tion has  been  decided,  and  In  the  other  states 
the  decisions  are  conflicting.  In  our  state  it 
has  been  held  that  a  homestead  may  be  ea- 
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tabllshed  on  property  beld  bj  tenancy  in  com- 
mon.   Clements  v.  Lacy,  51  Tex.  151.    So, 
too,  it  was  held  in  Swearingen  t.  Bassett,  65 
Tex.  267,  tliat  a  partner  In  a  solvent  Arm  may 
designate  his  interest  in  partnersliip  realty 
as  a  part  of  bis  homestead,  and  thus  secure 
it  from  forced  sale.  Bat  the  precise  question 
now  before  us  has  not  heretofore  been  de- 
termined in  Texas.    It  often  happens,  says 
Mr.  Freeman,  "that  property  designated  as 
exempt  by  statute  belongs  to  two  or  more 
persons,  ^ther  as  co-tenants  or  co-partners. 
Tlte  qaestion,  then,  arises  whether  this  prop- 
erty mast  be  treated  as  exempt  to  the  same 
extent  as  if  held  in  aereralty.     The  answers 
axe  Irreconcilable,  and  the  opposing  opinions 
are  both  supported  by  very  respectable  aa- 
tborlties.    On  the  one  hand.  It  has  been  in- 
sisted that  the  tenhs  of  the  exemption  stair 
ates    *    •    «    indicate  that  the  legislature 
proposed  to  deal  with  estates  in  severalty. 
♦    *    •    On  the  other  hand,    ••    *    co- 
tenants  and  copartners  have  been  placed  on 
the  same  footing  in  a  majority  of  the  states, 
and  both  have  been  given  the  full  benefit  of 
the  exemption  laws.     This  position,  even 
where  the  words  of  the  statute  do  not  dear- 
ly indicate  an  intent  to  deal  with  undivided 
interests,  is  made  tenable  by  the  general  role 
that  these  statutes  must  t>e  liberally  con- 
straed,  so  as  to  promote  the  policy  on  which 
they  are  based,  and  accomplish  the  purposes 
to  which  they  are  directed.  Prominent  among 
these  purposes  is  the  protection  of  the  poor 
by  allowing  them  the  implements  of  their 
trades,  and  the  other  means  essential  to  en- 
able tliem  to  gain  a  livelihood. "  Section  221, 
Freem.  Ex'ns.    The  leading  cases  which  an- 
nounce the  doctrine  that  the  statute  does  not 
include  partnership  property  are  Fond   v. 
Kioaball,  101  Mass.  105,  and  Guptil  T.  McFee, 
9  Kan.  30.    These  cases  appear  to  be  based 
upon  statutes  exempting  tools,  implements, 
etc,  not  to  exceed  in  value  a  certain  sum. 
In  the  Massachusetts  case,  tools,  etc.,  are  not 
to  exceed  $100  in  value;  and  in  the  Kansas 
case,  "stock  in  trade,  not  exceeding  9400  in 
Talup."     One  of  the  prominent  reasons  as- 
signed In  the  opinions  in  these  cases  was  that 
the  statute  limiting  the  exemption  as  to  tools, 
etc,  to  9100,  and  that  limiting  the  stock  in 
trade  to  9400,  did  not  apply  to  property 
owned  by  partners,  because  of  the  diJBoulty 
of  determi  ning,  in  case  of  numerous  partners, 
whether  each  should  have  the  right  to  claim 
as  exempt  SlOO  worth  of  materials  or  9400 
stock  in  trade,  or  was  the  whole  firm  to  be 
considered  as  one  debtor  only?    No  such  rea- 
son would  apply  with  us,  as  "all  the  tools,  ap- 
paratus, and  books  belonging  to  any  trade 
or  profession"  are  exempt  without  r^erence 
to  their  number  or  value.    The  cases  hold- 
ing the  contrary,  and  we  believe  the  better, 
doctrine,  proceed  upon  the  theory  tliat  the 
law  ahonld  t>e  liberally  construed.    It  is  al- 
most  nnnecessary  to  say  that  that  mode  of 
construction  has  always  obtained  with  re- 
spect to  exemption  la  ws  in  ou  r  state.    Where 
a  person  owns  property  exempt  under  the 


statute,  as  for  example  the  property  inToIved 
in  this  proceeding,  he  ought  not  to  foi'f  eit  this 
valuable  right,  because  he  forms  a  partner- 
ship, and  unites  the  property  with  that  of  an- 
other person  equally  exempt.  If  in  this  case 
either  Whituiore  or  Klbbee  had  owned  Indi- 
vidnally  this  property,  it  would  have  been 
exempt  from  execution,  attachtbaot,  etc. 
The  fact  that,  while  so  owning  it,  a  partner- 
ship is  formed,  would  famish  no  good  rea- 
son for  so  changing  the  law  as  to  make  that 
property  subject  to  attachment  which  prior 
to  the  partnership  was  exempt  in  the  hands 
of  the  individual.  If  each  owned  one-liHlf 
of  the  property,  it  would  be  exempt,  and  be- 
cause both  own  the  wliole,  by  reason  of  the 
formation  of  the  partnership,  affords  no  rea- 
son why  the  same  property  should  not  con- 
tinue to  be  exempt.  Stewart  v.  Brown.  37  N. 
Y.  350,  and  cases  cited  in  section  221,  Freem. 
Ex'ns.  One  of  the  principal  purposes  of  the 
statute  is  to  protect  whatever  interest  or  title 
would  be  subject  to  seizure  under  execution 
or  attachment.  Tlie  partnership  interest  is 
liable  to  the  levy  of  such  writs,  and  is  there- 
fore entitled  to  the  protection  which  the  stat- 
ute affords.  We  think  that  "all  tools,  appar 
ratus,  and  books  belonging  to  any  trade  or 
profession,"  although  they  may  constitute 
partnership  property,  are  entitled  to  the  ex- 
emption. We  are  of  opinion  that  there  is  no 
error  in  the  judgment,  and  that  it  should  be 
affirmed. 

Statton,  0.  J.  Beport  of  the  commis- 
sion of  appeals  examined,  their  opinion 
adopted,  and  the  Judgment  affirmed. 


Guur,  0.  ft  8.  F.  Bt.  Go.  e.  McLean. 

(Supreme  Uovrt  of  Ttxas.    Oot  99, 188».) 
Railboas  CoMPAirnts— Fibbs. 

1.  In  an  sotion  against  a  railway  company  for 
negligently  aUowing  fire  to  escape  from  its  train, 
where^  a  number  of  oedar  posts  belonging  to 
plalntifl  were  burned,  it  appeared  that  plaintlffnad 
placed  the  posts  on  defendant's  right  of  way  with 
out  the  authority  of  defendant,  but  that  it  was  the 
custom  to  plaoe  freight  for  shipment  over  defend- 
ant's railway  on  the  right  of  way,  and  defendant 
had  always  acquiesced  m  the  custom.  Beld,  that 
plaintiff  was  not  guilty  of  oontrlbntory  negligence. 

a.  Wheretheoourtflndatromtheevidencethat 
the  fire  escaped  from  defendant's  train,  which  had 
stopped  opposite  the  posts,  by  reason  of  defendant's 
negl^B^oe,  and  that  by  aefendant's  negligence  a 
la^e  quantity  of  bark  had  been  allowed  to  ao- 
oumnlate  in  that  place,  by  whloh  the  fire  was  com- 
municated to  the  posts,  and  that  plaintiff  was  not 
guilty  of  negligence  in  placing  the  posts  on  thj 
right  of  way,  It  is  the  province  of  the  court  to  say 
that  plaintiff  was  not  guilty  of  contributory  neg.i- 
genoe,  and  a  judgment  based  on  its  findings  will 
not  be  disturbed  on  appeal. 

Commissioners' decision.  Appeal  from  dis- 
trict court,  Lampasas  county. 

Action  by  Joseph  McLean  against  theOulf, 
Colorado  A  Santa  Fe  Railway  Company  lor 
damages  for  the  destruction  of  certain  cedar 
posts.  There  was  judgment  for  plaintiff,  and 
defendant  appealed. 

Matthews  di  Wood,  for  appellant. 
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OoLLARD,  J.  We  cannot  agree  to  the  prop* 
oeitlon  of  appellant  that  appellee  was  a  tres- 
paaaer,  aod  that  the  poets  were  wrongfully  on 
the  right  of  way.  There  is  no  statement  of 
facts  in  the  record;  and  of  course  the  appel- 
lant  relies  upon  the  conclusions  of  fact  as 
found  by  the  ooort,  and  accepts  them  as  true. 
The  conrt  found  that  the  t^peilee,  "on  the 
13th  day  of  March,  1886,  had  piled  n  large  lot 
of  cedar  posts  on  appellant'e  right  of  way  at 
Lometa;  that  he  had  oontraoted  to  sell  the 
eedar  posts  to  a  party  at  Santa  Anna,  but  did 
not  on  that  day  have  as  many  as  the  party 
wanted, — was  expecting  to  secure  more  poste, 
and,  as  soon  as  he  reoeired  the  balance,  he 
expected  to  ship  them  over  defendant's  rail- 
way, and  on  that  acooont  had  piled  thea 
within  twenty  feet  of  the  ttaiok;  that  plain- 
tiff had  not  been  directed  or  authorized  by  de- 
fendant to  pile  the  posts  on  the  riglit  of  way, 
bnt  it  had  been  customary  to  pile  poets  on  the 
right  of  way  for  shipment. "  We  infer  from 
these  findings  that  there  was  a  general  per- 
mission of  defendant  to  shippers  of  such 
freight  to  use  the  right  of  way  an  plaintiff 
used  it,  and  that  the  company  reoelTed  snok 
freight  from  its  right  of  way.  It  is  not  rtiown 
that  there  was  any  other  place  appointed  by 
the  company  to  receive  such  freight.  If  the 
company  allowed  the  custom,  acquleaoed  in 
It,  qr  received  the  freight  from  such  |«laoe.  its 
consent  won  Id  be  imp)  ied.  There  could  hardly 
be  such  a  custom,  without  its  acquiesoenee. 
In  the  absence  of  proof  that  the  custom  was 
withont  ttm  company's  anthority,  or  that 
there  was  some  other  place  fixed  to  receive 
such  freight,  it  would  nqt  be  presumed  that 
it  was.not  recognized  by  the  company. 

The  court  also  toaOA  that  the  tire  came 
from  one  of  defendant's  trains  that  stopped 
opposite  the  posts;  that  there  was  consider- 
able cedar  bark  on  the  ground  between  the 
track  and  the  posts ;  that  the  flre  started  from 
where  the  train-hands  were  working  on  a 
"hot  l)ox,"  and  waa  communicated  to  the 
posts  by  the  scattered  Irark,  nnd  destroyed 
859  of  them;  that  it  was  by  defendant's  neg- 
ligence the  flre  escaped;  by  its  negligence  that 
the  cedar  bark  was  allowed  to  remain  on  its 
right  of  way  which  communicated  the  flre  to 
the  posts;  and  that  plaintiff  was  guilty  of  no 
negligence  in  placing  the  posts  on  the  right 
of  way.  It  was  the  province  of  the  court, 
trying  the  facts  as  well  as  the  law,  to  say 
whether  or  not  plaintiff  was  guilty  of  con- 
tributory negligence,  from  all  the  facts  and 
circumstances.  Railway  C!o.  v.  Bartlelt, 
(Tex.)  6  S.  W.  Rep.  549.  We  presume,  from 
the  court's  findings,  that  other  cedar  timber 
had  been  placed  near  the  same  point,  from 
which  the  bark  had  been  scattered,  and  left 
on  the  ground,  as  found  by  the  court.  We 
find  no  error  in  the  judgment  of  the  court 
apparent  from  its  oonclusiona  of  fact,  and  are 
of  opinion  it  should  t>e  affirmed. 

Statton,  C.  J.  Beport  of  the  commission 
of  appeals  examined,  their  opinion  adopted, 
and  the  judgment  affirmed. 


liEMBEse  at  al.  «.  Cabasis  et  at, 

{Supreme  Court  of  Texat.    Nov.  19, 18S9.) 
Public  Lasds— Certiticatw— ITajces. 

1.  In  treapasg  to  try  title,  where  it  a|>peMi 
that  plalntiils'  title  to  the  land  In  oontrovanj  ni 
baaed  upoo  a  oertifloate  issued  to  their  ancestor  ai 
a  colonist,  their  right  of  recovery  cannot  be  de- 
feated by  showing  that  they  also  received  a  oer- 
tifloate to  other  lands,  not  in  oontn>vBT>y,  and  lo- 
cated in  another  eonnty. 

a.  The  fact  that  plaiatiifs  reoeived  a  certiBcatie 
for  the  land  In  controversy  is  snfflcient  to  antbor- 
Ize  a  decree  in  their  favor,  in  the  absence  of  aoy 
ahowlae  that  they  had  parted  vrith  the  Utla,  or 
that  defendants  had  a  better  tiUei 

8.  Tlie  fact  that  there  was  a  diffarenoe  of  ona 
letter  in  the  speUlng  of  the  name  of  their  ancestor 
in  the  two  oertificates,  bnt  which  did  not  change 
the  proDunoiBtion  ef  tne  name,  is  not  anliloientto 
raise  the  qnestlon  of  identity. 

Commissioners'  decision.  Appeal  from  dto- 
trict  court.  Mason  comnt^. 

Action  of  trespass  to  try  title  brought  by 
B.  H.  Oabanis  and  others  against  Lemberg  ft 
Allen.  Judgment  f6r  plaintiffs,  and  defend- 
ants appealed. 

Marshall  Pulton,  for  appellants.  H.  Jf. 
Hoimea  md  J.  M.  Moore,  for  appellees. 

HoniT,  J.  Appellees,  who  were  the  plaia- 
tiifs in  the  oonrt  bdow,  proved  that  the  eer- 
tifleate  was  issned,  and  the  land  patented,  to 
tiM  heirs  of  Albert  Cabanis,  who,  as  one  of  the 
eolonisiti  of  Fislier&  Miller's  Colony,  waa  en- 
tiUed  thereto.  They  established  the  further 
fact  that  tber  were  the  heirs  of  said  Cabanis. 
This  canBtituted  a  prima  fam*  case  wtueh 
authorized  a  decree  in  their  favor  fur  the  land 
sued  for,  in  the  mbsenoe  of  proof  by  the  de- 
fendants that  the  plaintiffs  or  their  ancestor 
had  parted  with  Uie  title,  or  that  advene 
tights  bad  been  acquired  by  limitation. 

Appellants  claim  that  the  finding  of  tl>e 
oouit  in  favor  of  appellees  is  not  suppoi-ted  by 
the  teatimony.  becaase  the  certificate  issued 
to  the  heirs  of  Albert  Cabanis,  and  they  (the 
plaintiffs)  as  well  as  their  ancestor,  spelled 
the  name  "Cabaniss"  terminating  the  sar- 
name  witfa  two  s'a,  instead  of  «ne.  This  aa- 
signment,  we  think,  is  untenable.  Similariiy 
in  names  is  said  to  -sffoid  proof  of  identity, 
especially  in  the  absenoe  ot  evidence  raising 
a  doabt  as  to  such  identity  of  the  peison.  1 
Oraenl.  £v.  §  57S,  and  note;  OhamUee  t.  Tar- 
box,  27  Tex.  145;  McBee  v.  Brown,  *5  Tax. 
506;  Shields  v.  Hunt,  Id.  424. 

The  theory  of  appellants  seems  to  be  tliat, 
as  the  heirs  of  Albert  Cabanis  were  entitled 
to  only  one  certificate,  for  640  acres  of  land, 
toy  reason  of  the  fact  that  their  father  was 
one  at  the  cdtoniets  of  Fisher  &  Miller's 
Colony,  and  the  evidence  showing  that  two 
eertiQoates,  each  for  640  aci'ss,  had  Iieen  is- 
sued to  tliem  as  such  heirs,  plaintifEs  (the 
heirs)  did  not  show  to  which  they  w«re  en- 
titled. The  evidenoe  showed  that  ia  1850  a 
certificate  (No.  497)  for  640  acres  waa  laaued 
to  the  plaintiffs,  as  the  heits  of  Albert  Cab- 
anis, a  German  colonist  of  the  colony  referred 
to.  This  was  located  upon  the  land  in  con- 
troversy. Subsequently,  it  appean  from  the 
evidence,  another  certificate  for  640  aores  waa 


Digitized  by 


Google 


Tex.) 


BOY  «.  CLABK. 


845 


tsaaed,  in  1854,  to  said  heira,  which  was  lo- 
cated in  Mason  coiinty.  Tlii3  iHtter  tract  is 
not  involved  in  this  suit,  and  the  plaintiffs' 
title  to  it  is  not  established  by  the  judgment 
herein.  If  more  than  tlie  qnantity  of  land 
was  granted  to  appelleea  than  they  were  en- 
titled to  nnder  the  law,  that  fitct  would  not 
affect  their  right  to  such  portion  of  the  land 
as  they  show«)  themselves  justly  entitled  to 
in  this  suit;  and  this  is  not  a  question  the 
a]>pellants  could  inqoire  Into,  in  the  absence 
mt  least  of  some  evidence  of  right  or  title  to 
the  land  in  controversy  in  them.  We  see  no 
error  in  the  Judgment,  and  think  it  sboald  be 
■Armed. 

STATTaHtCJ.    BepottotttaeeommiBslDn 
ot  appeals  enmlned,  their  opinion  adopted, 
'\  the  Judgment  la  affirmed. 


Db  OcoiDOTA  «t  al.  V.  BAim. 

{Suvreme  Court  cf  Taxu.    Oat  29, 1689.) 

Appbai/— 'Weioht  o»  Etibbncb. 
Where  there  is  a  direct  conflict  of  evidence, 
a  jndgment  will  not  ba  disturbed  on  appeal  on  the 
rronnd  that  tha  svidenoo  does  not  snpport  the 
Judgment. 

CSommissioners'  decision.  Appeal  troia 
district  court,  BJanco  county. 

Action  by  De  Cordova  8t  Son  against  A. 
B*hn  to  recover  commissions  fbr  the  sale  of 
certain  real  estate.  There  was  judgment  for 
defendant,  and  plainUfI  appealed. 

M.  H.  Ward,  for  appellants.  CarlUm  <ft 
Buggies,  for  appellee. 

HoBBT,  J.  Snit  by  Rj^ellants  n»  reeover 
•1,000  commissions  alleged  to  be  due  them 
by  appellee  for  the  sale  of  lots  1,2,  8,  and  4, 
in  block  No.  SO,  in  the  city  of  Austin,  owned 
by  appellee.  Appellants'  case,  as  made  by 
the  testimony,  is  that  appellee  some  time 
prior  to  May  10,  1886,  entered  into  a  verbal 
contract  wiUi  them,  by  the  terms  of  which 
lota  Nos.  1,  2,  8,  and  4,  in  said  bloek,  were 
placed  in  appellants'  hands  for  sale,  without 
Ifoutationas  to  the  time  in  which  sale  was 
1e  be  made.  If  appellants  sold  lot  4  for 
S5.000,  they  were  to  be  allowed  6  per  cent, 
commiasion.  If  all  the  lots  were  sold  by  ap- 
pellants so  as  to  realize  for  appellee  S20,D00, 
ttie^y  were  to  receive  as  commissions  ail  in 
excess  of  said  920,000.'  Appelliints  found  a 
ptarcbaser,  about  the  10th  day  of  May,  1886, 
who  was  able,  ready,  and  willing  to  pay  9^1,- 
000  for  the  property,  and  to  whom  they 
ngreed  to  sell  the  same  for  the  snn>  of  $21,- 
000.  Appellants  wrote  appellee  on  the  lOtb 
May  of  the  sale,  which  letter  was  inclosed  by 
tbem  in  a  letter  to  the  postmaster  of  liouud 
Jdountain,  Blanco  county, — appellee's  post- 
office, — with  the  request  to  deliver  to  appeU 
lee.  This  letter,  it  appears,  did  not  reach 
appellee  until  about  the  22d  May,  1886.  in 
fcUe  mean  time,  appellee  had  sold  the  property, 
and  refused  to  make  a  deed  to  the  purchaser 
found  by  appellants.  The  material  differ- 
ence as  to  the  contract  between  the  appel- 


lants and  appellee,  as  shown  by  the  testi- 
mony of  the  latter,  is  that  appellee  limited 
appellants  to  the  1st  day  of  May,  18S6,  with- 
in which  to  sell  the  lots.  If  they  sold  by  that 
date,  appellee  agreed  to  allow  them  all  in  ex- 
cess of  $20,000  the  lots  were  sold  for.  No 
exclusive  right  to  sell  was  given  the  appel- 
lants, but  appellee  reserved  the  right  to  him- 
self to  sell.  He  told  O.  A.  B^hn,  his  son,  to 
sell  the  property  for  $25,000,  if  he  could.  On 
the  11th  day  of  May,  1886,  J.  Mf  Day  began 
negotiating  with  Bahn,  the  son,  for  the  pur- 
chase of  one  of  the  lota,  which  resulted  in  the 
purchase  of  the  four  on  May  12,  1886,  for 
which  he  paid  $22,000.  About  the  15th 
May,  1886,  appellee  executed  a  deed  to  Day 
for  the  property.  On  the  22d  May,  he  noti- 
fied appellants,  through  his  son,  that  if  he 
bad  received  the  letter  informing  him  of  the 
sale  made  by  appellants  for  $21,000  by  the 
15th  May,  be  would  have  given  tbem  the 
preference.  Such  is  the  con^cting  evidence 
in  the  case.  Appellants  base  their  right  to 
recover  the  $1,000  upon  a  contract  claimed 
to  have  been  made  with  them  by  appellee, — 
a  contract  by  the  terms  of  which  they  say 
they  were  not  limited  to  any  specified  time 
within  which  to  effect  the  sale  of  the  lots. 
■This  is  controverted  by  appellee's  testimony, 
to  the  effect  that  under  the  contract  the  sale 
was  to  be  made  on  or  before  the  1st  day  of 
May,  188S. 

There  is  no  donbt  that  the  authorities  are 
that  where  an  agent  employed  to  sell  land 
eomplies  with  the  contract  ot  employment, 
and  the  owner  refuses,  without  sufflcienc 
reason,  to  fnlttll  the  agreement  the  agent  has 
made  with  the  party  desiring  to  purchase,  if 
such  party  be  able,  ready,  and  willing  to 
purchase,  the  agent  baa  a  right  to  demand 
compensation,  to  be  regulated  either  by  the 
terms  of  the  contract,  or  by  established  ns- 
age  in  such  cases,  if  there  be  no  contract. 
Kock  V.  Emmerling,  22  How.  72;  Harrell  v. 
Zimpelman,  66  Tex.  282.  In  this  case,  if  the 
evidence  of  the  appellee  Is  to  be  believed,  no 
such  contract  as  that  upon  which  appellants 
seek  a  recovery  was  entered  into.  This  evi- 
dence was  believed  by  the  court  below,  and 
we  cannot  say  that  it  is  not  aafflcient  to  sup- 
port the  judgment.  Consequently,  the  well- 
known  rule  applies  that  in  such  a  case  the 
judgment  will  not  be  disturbed.  We  think 
the  judgment  should  be  affirmed. 

Stayton,  G.  J.  Report  of  the  commission 
of  appeals  examined,  their  opinion  adopted, 
and  the  judgment  affirmed. 


BoT  e.  Glare. 
(Stiprsms  Court  cf  Ttxa*.   Not.  6, 1880.) 

VbNDOB  AOT)  VbSDM  — EJIOTMBNT— noMESTSJin. 

1.  In  ejectment  hy  the  vendee  a^'uinst  his  ven- 
dor, and  for  damages  for  trespass  hikI  breach  of 
warranty,  the  fact  that  the  petition  hIiuwts  that  one 
of  the  puroha'se-money  notes  for  whicli  u  voodor's 
lien  was  retained  is  past  due,  hat  tuukos  no  offer 
to  pay  the  same,  does  not  render  the  petition  de- 
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fecttye.  If  the  vendee's  olaims  are  sustained,  tlMj 
may  coDstltute  a  valid  set^ofl  against  the  note. 

2.  Where  notes  given  for  the  purchase  of  land, 
•nd  secured  bv  a  vendor's  lien,  are  assigned  for 
value,  the  orifpxai  holder  does  not  retain  an  equity 
In  the  land,  by  virtue  of  such  Uen,  which  can  be 
set  up  as  a  defense  in  an  action  of  ejectment 
brougnt  against  him  by  the  purchaser  of  land. 

8.  It  appeared  that  the  vendor  held  the  land 
under  a  verbal  contract  for  its  purchase  from  W.; 
that  he  made  a  small  payment  thereon,  but,  being 
unable  to  pay  the  balance,  contracted  to  convey 
the  land  to  the  vendee  as  soon  as  he  should  receive 
a  deed  from  W.  Thereupon  the  vendee  paid  him  a 
sufficient  portion  of  the  purchase  money  to  enable 
him  to  pay  W.  the  amount  due  on  the  land,  W. 
then  giving  the  vendor  a  deed,  and  the  latter  at 
the  same  time  deeded  the  land  to  the  vendee. 
Held,  that  the  vendee,  by  furnishing  the  money  to 
be  paid  to  W.,  became  subrogated  to  whatever 
rights  W.  had  In  the  land,  and  that  no  homestead 
right  could  be  set  up  by  the  vendor's  wife  to  de- 
feat his  title, 

Commisaionen*  decision.  Appeal  from  cUb- 
trlct  court,  Hays  county. 

Ejectment  by  Marie  Clark  against  W.  G. 
Boy  and  othera.  Verdict  for  plaintiff,  and 
Mrs.  S.  A.  Boy  appeals. 

L.  W,  Moore  and  W.  P.  Baeon,  for  appel- 
lant.    Wood,  Fiither  c6  Ford,  for  appellee. 

HoBBT,  J.  The  first  error  ass  Igned  relates 
to  tlie  action  of  ttie  court  in  overruling  the 
exceptions  to  the  plaintiff's  first  amended  and 
first  supplemental  petitions.  The  substance 
of  these  exceptions  was  that  as  it  appeared 
from  the  face  of  the  petition  that  the  last  pur- 
chase-money note  was  in  the  bunds  of  Koy, 
Uie  defendant,  and  there  was  no  offer  to  pay 
the  same,  there  could  be  no  recovery.  The 
suit  was  for  the  recovery  of  the  possesalon  of 
the  land  which  appellee  had  parchased  from 
Boy,  and  which  possession  Roy  had  contract- 
ed to  deliver  by  the  1st  of  November,  1884,  a 
dale  prior  to  the  maturity  of  the  note,  and 
also  to  recover  damages  for  destruction  to 
timber,  cedar  rails,  buildings,  etc.,  and  to  re- 
cover a  certain  sum  which  the  plaintiff  had 
paid  as  taxes  on  the  land,  and  which  Koy  ad- 
mitted he  was  liable  for  in  event  of  a  recov- 
ery by  plaintiff.  The  damages  sought  to  be 
recovered  amounted  to  about  $700.  It  is  true 
the  petition  showed  that  the  $500  purchase- 
money  note,  representing  the  last  payment 
to  be  made,  was  due  in  April,  1885,  and  was 
in  the  hands  of  Boy,  but  it  was  alleged  to  be 
held  by  him  subject  to  whatever  equities  the 
plaintiff  Clark  bad  against  the  defendant. 
If  the  damage  was  done  as  alleged,  and  a  re- 
covery was  had  by  Clark  against  Roy  for  that 
amount,  it  would  have  constituted  an  offset 
to  the  note  held  by  B07.  It  would  have  been 
inequitable  to  have  required  Clark  to  pay  the 
$fiOO  note  referred  to,  in  the  hands  of  Boy,  if 
the  proof  authorized  a  recovery  in  favor  of 
Clark  against  Boy  for  $700  for  the  trespass, 
and  the  taxes  paid  by  Clark,  which  Roy  ad- 
mitted he  was  liable  for  in  event  of  a  recov- 
ery by  Clark.  There  whs  no  error,  we  think, 
in  overruling  the  exceptions. 

Tlie  third  and  fifth  assignments,  which  re- 
late to  the  same  subject-matter,  may  be  ap- 
propriately considered  together.  They  are, 
in  substance,  that  the  court  eited  in  the  first 


paragraph  of  the  charge,  in  ttiis:  that  the 
chaiige  informs  the  jury  "that  the  legal  title 
to  the  land  is  in  W.  C.  Boy,  but  that  plain- 
tiff can  recover  nutwithstitnding;"  because 
Boy  had  transferred  the  vendor's  lien  note 
yet  due.  The  charge  complained  of  is  that 
"the  conveyance  from  Boy  to  appillee,  ex- 
pressly retaining  the  vendor's  lien,  was  an 
executory  contract,  the  legal  title  remaining 
in  Boy;  but  that  the  undisputed  evidence 
showed  that  all  of  the  purchase  money 
(amounting  to  $5,500)  had  been  paid,  except 
a  note  for  $500,  which  Boy  alleges,  he  trans- 
ferred to  an  innocent  purchaser,  before  ma- 
turity, for  value,  and  that,  upon  such  state 
of  facts,  Roy  could  not  make  whatever  legal 
title  remained  in  him  available  to  defeat  ^is 
suit."  The  appellant  requested  a  special 
charge,  announcing  the  converse  of  the  fore- 
going principle,  which  was  refused,  and  the 
refusal  of  which  is  made  the  basis  for  the 
third  assignment.  The  appellant,  defendant 
below,  alleged  in  his  answer  "that  the  note 
mentioned  had  been  transferred  by  him,  be- 
fore maturity,  to  an  innocent  purchaser  for 
value,  who  is  now  the  owner  of  the  same." 
But  he  does  not  ask  that  the  assignee  of  the 
note  be  made  a  party.  Such  assignee  we  do 
not  think  would  be  a  necessary  party.  What- 
ever rights  Roy  may  have  been  clothed  with, 
by  reason  of  the  fact  that  the  note  had  been 
executed  to  him,  no  longer  existed;  these 
rights  were  transferred  to  the  assignee  with 
the  note.  As  to  Roy,  the  note  had  been  paid 
when  he  received  its  value  from  the  assignee. 
Whatever  may  have  been  the  rights  vested 
in  the  assignee  of  the  note  by  its  transfer, 
they  could  not  l>e  in  any  manner  Injured  or 
affected  in  this  case.  If  the  judgment  had 
been  for  the  appellant,  that  would  not  have 
affected  the  right  of  the  holder  to  the  lien  ac- 
quired by  the  transfer  of  the  note.  There 
was  no  error  in  the  charge  given,  nor  in  re- 
fusing that  requested. 

The  seventh,  eighth,  and  ninth  assignroenhi 
are  that  the  court  erred  in  the  charge,  in  this: 
the  charge  informs  the  jury  that  "defendant, 
W.  C.<Boy,  could  convey  the  homestead  with- 
out the  wife's  consent,  to  pay  the  pnrcliase 
money  on  same,  unless  such  conveyance  waa 
made  for  the  purpose  of  defrauding  the  wife, 
and,  even  if  done  with  a  fraudulent  purpose^ 
yet  such  conveyance  would  pass  the  title,  un- 
less the  purchaser  was  charged  with  notice  of 
such  fraud;"  and  that  "possession  of  the 
homestead  by  the  wife,  and  her  refusal  to 
sign  a  deed  of  conveyance  therefor,  txtth 
facts  being  known  to  one  who  purchases  said 
homestead  from  the  husband  alone,  does  not 
cliarge  said  purchaser  with  notice  of  any 
fraudulent  purpose  of  the  husband  in  making 
such  conveyance. "  The  charge  informed  the 
jury  that  the  evidence  showed  that  the  land 
was  occupied  by  appellant  and  Boy  under  a 
verbal  contract  with  Williams;  that  improve- 
ments were  made  thereon,  and  part  payment 
WHS  made,  which  facts  vested  an  equitable 
title  in  appellants  sulllcient  to  give  them  a 
homestead  estate,  if  thej  actually  occupied  it 
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as  BQcb,  subject  to  unpaid  purchase  mon^y; 
and  that  if  200  acres  of  the  land  had  been 
selected  and  takcjp  possession  of  by  defend- 
ants as  their  homestead,  prior  to  the  sale  to 
appellee,  a  temporary  removal  of  the  family 
would  not  destroy  the  homestead  estate,  un- 
less such  removal  was  with  the  Intention  of 
abandonment.  The  jury  were  also  told  that 
if  this  homestead  estate  existed  it  could  not 
be  conveyed  by  Roy  without  the  concurrence 
of  his  wife,  In  the  manner  and  form  required 
by  law.  and  that  the  deed  of  Roy  to  appellee 
was  void  as  to  such  estate  of  appellant,  (Mrs. 
Boy,)  if  it  existed,  unless  Ihe  evidence  showed 
that  the  conveyance  to  appellee,  Clark,  was 
executed  for  the  purpose  of  adjusting  the 
paying  off  the  incumbrances  of  the  land  by 
reason  of  the  unpaid  purchase  money  due 
Williams  by  Roy;  and  that,  if  the  conveyance 
was  so  made,  it  would  be  valid  unless  Boy 
made  such  conveyance  to  defraud  his  wife  of 
her  homestead  rights,  and  Clark  had  notice 
of  that  fact,  or  knowledge  of  such  facts  as 
would  put  a  reasonably  prudent  man  upon 
inquiry.  The  jury  were  also  told,  in  effect, 
that  it  the  conveyance  by  Roy  to  Clark  was 
made  for  the  purpose  of  paying  the  balance 
of  the  purchase  money  due  Williams,  the  fact 
that  Mrs.  Boy  was  in  possession  of  the  land, 
and  knowledge  of  her  failure  or  refusal  to 
join  in  the  conveyance,  would  not  charge 
Clark  with  notice  of  Roy's  purpose  to  de- 
fraud his  wife  of  her  homestead  rights.  The 
evidence  is  uncontroverted  that  appellants 
bad  only  a  verbal  contract  with  H.  G.  Will- 
iams for  the  purchase  of  the  land,  and  had 
paid  comparatively  a  small  portion  of  tbe 
purchase  money,  and  were  unable  to  or  did 
not  comply  with  the  contract.  A  large  sum 
(about  (^,000)  was  still  due  on  the  land.  No 
title  to  the  land  was  obtained  by  them  until 
Clark,  under  the  contract  made  with  W.  0. 
Roy,  long  prior  thereto,  paid  or  furnished 
the  purchase  money.  about$4,000,  with  which 
to  pay,  Williams,  and  discharge  the  incum- 
brance then  existing,  which  stood  in  the  way 
of  the  acquisition  of  title  by  Boy.  When 
this  payment  was  made,  with  Clark's  money, 
Williams  executed  title  to  Roy,  who  at  the 
same  moment  executed  title  to  appellee. 
There  never  had  been  any  title  in  appellants, 
divested  of  incumbrances,  until  then;  nor  had 
tbey,  as  far  as  is  disclosed  by  tbe  evidence, 
ever  been  in  a  position  to  assert  homestead 
rights  to  the  land  until  the  payment  made  by 
Clark. 

Ttie  legal  question  arising  out  of  this  state 
of  facts  is,  did  Roy  have  the  power  to  make 
the  sale  to  appellee,  and  were  the  homestead 
Tigbta  of  appellants  subject  to  such  sale,  made 
to  discharge  the  existing  incumbrances? 
Tbat  the  husband  is  clothed  with  this  power, 
in  the  absence  of  any  Intention  to  defraud  the 
wife  of  her  homestead  rights,  appears  to  be 
well  settled.  Clements  v.  Lacy,  51  Tex.  160. 
And  tliis  we  understand  to  be  the  principle  de- 
clared in  the  instructions  given  by  the  court, 
and  which  are  controverted  by  the  assign- 
ments last  referred  to.  There  is  no  evidence 
which  we  can  discover  in  the  record  of  any 


intention  wtiatever  opon  the  part  of  Boy  to 
defraud  his  wife.    If  there  was  such  evidence, 
there  is  none  from  which  it  can  be  reasonably 
inferred  that  appellee ^ver  knew  that  appel- 
lant, Mrs.  S.  A.  Roy.  claimed  a  homesteail  in- 
terest in  the  land,  or  that  she  ever  refused  to 
sign  tbe  deed,  as  there  is  nothing  to  indii-ate 
that  appellee  had  made  any  request  of  that 
character  until  tbe  refusal  to  deliver  the  pos- 
session to  appellee  in  accordance  with  the 
original  agreement.    The  reason  of  the  rule, 
tbat  homestead  rights  cannot  be  asserted  in 
a  case  like  the  present,  is  that  no  su<-h  rights 
are  acquired  as  a;;ainst  the  person  to  whom 
the  purchase  money  is  due  for  the  homestead. 
This  rule  we  understand  has  been  long  recog- 
nized in  this  stato.    Farmer  v.  Simpson,  6 
Tex.  808;  Stone  v.  Darnell,  20  Tex.  14;  Flan- 
agan V    Cushman.  48  Tex.  247.     See,  also, 
Thomp.  Homest.  &  Ex.  §  381  et  seq.     Clark, 
when  he  made  the  payment  of  $4,0U0  to  Will- 
iams, which  enabled  appellants   to  acquire 
title  from  Williams,  became  subrogated  to 
the  rights   Williams  had.    If  appellee  was 
thus  subrogated  to  the  rights  possessed  by 
Williams,  then  appellants  could  assert  no 
stronger  or  better  homestead  rights  against 
appellee  than  they  could  have  done  against 
Williams,  so  long  as  the  incumbrance  existed 
and  the  purchase  money  was  unpaid.    If,  at 
tbe  time  of  tbe  payment  by  Clark  to  Williams 
of  the  purchase  money  due,  the  appellants  had 
executed  to  Clark  a  mortgage  on  the  land  to 
secure  the  amount  paid  by  him  of  the  pur- 
chase money,  instead  of  an  absolute  deed  in 
accordance  with  a  prior  contract,  the  home- 
stead rights  could  not  have  been  asserted 
against  the  mortgage.    Neither  do  we  think 
they  can  be  heard  as  against  the  appellee, 
claiming  under  an  absolute  title,  ander  the 
facts  of  this  case.    Until  the  purchase  money 
is  paid,  the  purchaser  has  not  such  an  estate 
as  will  support  the  homestead  right  against 
the  person  to  whom  such  purchase  money  is 
due.      Thomp.  Homest.  &  Ex.  §  330.    This 
disposes  of  the  material  questions  raised  by 
the  assignments.    The  remittitur  entered  by 
the  appellee  of  tbe  judgment  for  $100  dam- 
ages dispenses  with  the  necessity  for  consid- 
ering any  other  questions.     We  think  there 
is  no  error  in  the  Judgment,  and  tbat  it 
should  be  affirmed. 

Statton,  C.  J.  Report  of  tbe  commission 
of  appeals  examined,  their  opinion  adopted, 
and  tbe  Judgment  is  affirmed. 


Gay  et  al.  v.  Halton. 

(Supreme  Court  of  Texns.  Nov.  26, 1889.) 
Homestead— Inoombramcb. 
A  debtor  conveyed  his  land  to  one  C,  to  de- 
lay creditors.  Afterwards,  under  a  power  of  at- 
torney from  C,  he  conveyed  the  land  by  deed  to 
one  of  his  creditors,  talcing  an  agreement  for  re- 
conveyance to  C.  on  payment  of  the  debt  The 
debtor  remained  in  possession  of  the  land  until  his 
death.  Held  that,  as  the  title  of  the  land  always 
remained  in  C,  the  latter  conveyance  was  not  void, 
under  tbe  constitution,  as  being  a  mortgage  of  the 
debtor's  bomestead. 

Appeal  from  district  court.  Rusk  county; 
BooTT,  Judge. 
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Action  by  B.  R.  Halton  against  America 
Oay  and  Jasper  Gay,  lier  Bott,  on  notes  made 
by  tliem,  and  to  enforce  a  lien  on  the  land 
(or  the  purchase  of  which  they  were  given. 
The  other  children  of  11.  M.  Gay,  the  father 
of  Jasper  Gay,  intervened.  The  defendants 
and  the  intervenors  appeal  from  a  Judgment 
for  plaintiff. 

Biiford  A  Hall,  for  appellants.  Q,  H. 
€fould,  for  appellee. 

Oaines.  J.  The  facts  <A  this  case  are 
fully  shown  by  the  findings  of  the  judge  be- 
fore whom  the  case  was  tried  without  a  jury. 
They  are  as  follows:  In  1853,  one  H.  M. 
Gay  became  the  owner  of  a  tract  of  land  of 
which  that  In  controversy  forms  a  part.  He 
was  never  married.  In  1858,  in  order  to 
hinder  and  delay  his  creditors,  he  conveyed 
the  entire  tract  to  one  Campbell,  who  lived 
in  the  state  of  Georgia.  Campbell  never  in- 
tended to  claim  the  land  against  Gay,  but  the 
land  was  never  reconveyed  to  the  latter. 
Gay  remained  In  possession  until  the  year 
1881  or  1882,  when  he  died  insolvent.  In 
1878.  Oay,  acting  under  a  power  of  attorney 
executed  to  liim  by  Campbell,  made  a  deed  to 
the  premises  in  controversy  to  Still  &  Lacy, 
in  payment  of  a  debt  at  $300  due  by  Gay  to 
them,  and  for  $100  to  be  paid  in  future.  At 
tlie  same  tinte.  Still  &  Lacy  executed  and  de- 
livered to  Gay  their  promise  in  writing  to 
reconvey  the  land  to  Campbell  on  the  pay- 
ment to  them  of  tlie  $400  and  interest  within 
three  years  from  date.  For  a  long  time  pre- 
vious to  his  death,  and  up  to  that  time.  H. 
H.  Gay  cohabited  with  America  Oay,  one  of 
appellants.  The  other  appdlants  are  the 
children  of  H.  M.  and  America  (Hy,  the  fruit 
of  their  Illegitimate  cohabitation.  After  the 
death  of  H.  M.  Gay,  Ameii:a  Gay  and  Jaspe 
Oay  occupied  the  premises  in  controversy, 
paying  rent  to  Still  &  Lacy,  until  the  1st  day 
of  January,  1884,  when  they  bought  the  land 
of  their  huidlords,  and  in  consideration  there- 
for executed  the  notes  described  in  the  peti- 
tion in  this  case.  The  notes  were  transferred 
to  appellee,  Hidton,  for  value,  before  ma- 
turity; and  he  brought  this  suit  against  the 
makers  to  enforce  their  payment,  claiming  a 
Uen  upon  the  land.  The  other  appellants  in- 
tervened in  the  suit,  claiming  thai  the  prem- 
ises in  controversy  were  the  homestead  of  H. 
M.  Gay;  that  the  transaction  between  him 
as  attorney  of  Campbell  on  the  one  part  and 
Still  &  Lacy  on  the  other  was  but  a  mort- 
gage, and  therefore  void  under  the  constitu- 
tion; and  that,  as  surviving  members  of  the 
family  for  whose  protection  the  iHud  was  ex- 
empt from  forced  sale,  they  were  entitled  to 
have  it  decreed  to  them.  The  defendants  set 
up  a  similar  claim. 

In  Lane  v.  Philips,  69  Tex.  240,  6  S.  W. 
Bep.  610,  this  court  held  that  a  father  and 
his  illegitimate  children,  who  lived  together, 
constltuixd  a  family,  whose  homestead  would 
be  protected  from  forced  sale.  It  may  be, 
therefore,  that,  if  H.  M.  Oay  had  been  the 
owner  of  tbe  property  at  the  date  of  the  deed 


from  him,  as  attorney  of  Campbell,  to  Still 
A  Lacy,  and  had  been  the  grantor  in  thHt 
deed,  the  transaction,  being  but  a  murtitage, 
would  have  been  void;  and  tlie  question 
might  then  tiave  been  presented  whetiier,  aft- 
er the  death  of  the  father,  the  illegitimate  olT- 
spring  had  any  rights  in  the  homestead.  But 
the  court  below  concluded  that  Campbell  was 
the  owner  of  the  property,  and  hence  that  the 
defendante  and  intervenors  were  without  any 
right  in  the  premises  wliatever,  except  such 
as  defendants  derived  from  their  conveyance 
from  Still  A  Lacy.  We  thinic  the  court  cor- 
rect in  this  conclnsion.  The  conveyance 
trom  H.  M.  Gay  to  Campbell,  being  in  fraud 
of  creditors,  was  good  as  between  the  parties; 
and,  althougii  Campbell  may  have  intended 
tliat  Oay  should  enjoy  the  use  of  the  land, 
titis  did  not  alter  their  le^al  or  equitable 
rights.  The  title  remains  wholly  in  Gamp- 
bell.  Under  the  evidence  adduced.  Judgment 
was  properly  rendered  for  appellees. 

The  defendants  and  intervenors  offered  in 
evidence  during  the  progress  of  the  trial  a 
deed,  executed  in  1878  by  one  Jimmerson 
and  wife  to  H.  M.  Oay,  to  60  acres  of  the 
land  in  controversy,  which  upon  objection 
was  excluded  by  the  court.  It  does  not  ap- 
pear whence  Jimmerson  and  wife  derived 
their  title,  if  any  they  had;  and  tlierefore  the 
evidence  was  irrelevant.  We  do  not  consider 
it  necessary  topassupontheq  nestion  whether 
or  not,  under  the  ag^reement  to  read  the  rec- 
ords, the  appellants  had  a  right  to  read  a  rec- 
ord which  was  not  made  until  the  trial  had 
begun.  We  find  no  error  in  the  judgment, 
and  it  is  aCBrmcd. 


MoBBisoir  «.  Hahueb. 

(Suprtme  Court  of  Texas.    Dea  I;  1838.) 

Faticxst. 

Wtiere  the  widow  of  a  dsoeaied  owner  of 

ootton  delivers  the  cotton  to  one  having  a  verbal 

lien  thereon,  for  Bnppliea  furaistaed  in  ndsingr  the 

erop,  in  payment  thsrefor,  she  caanot,  br  an  order 

to  another  Uenbolder,  divest  the  first  of  his  title. 

Commissioners'  decision.  Appeal  from  dis- 
trict court,  Shelby  county;  Dbubt  Fibld* 
Special  Judge. 

Replevin  for  a  l>ale  of  cotton. 

S.  B.  Wheeler  and  R.  S.  Bryarly,  for  ap- 
pellant   M.  W.  WheOer,  for  appellee. 

HOBBT,  J.  The  record  contains  no  bill  of 
exceptions,  nor  objections  in  any  form,  if 
any  were  made,  to  the  rulings  of  the  oonrt 
below  on  the  trial.  Looking  to  the  assign- 
ments, the  only  question  which  seems  to  be 
raised  is  the  sufficiency  of  the  evidence  to 
support  the  Judgment  of  the  court.  The  ap- 
pellant claimed  the  bale  of  ootton  in  contro- 
versy, and  levied  upon  it  a  writ  of  seqaestra- 
tion  while  in  appellee's  possession.  His  claim 
was  based  upon  a  parol  contract  made  with 
Rial  Darnall,  by  the  terms  of  which  appel- 
lant was  to  have  a  "▼erbal  lien"  on  the  oot- 
toa,  in  consideration  of  supplies  furnished 
to  raise  the  same.    TtM  anpplies  were  fur- 
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wished.  Dainall  died  before  the  crop  was 
gathered.  Appelleu  had  made  a  similar  cua- 
truct  with  Darnall,  and  had  furnished  sup- 
plies for  the  same  purpose.  When  the  crop 
was  gathered,  Mrs.  Darnall,  the  widow  of 
Rial  Darnall,  delivered  the  cotton  to  appellee 
In  payment  of  the  supplies  furnished  by  him. 
Subsequently  she  gave  an  order  in  writing  to 
Jippellant  for  the  cotton,  which,  when  pre- 
sented to  appellee,  he  refused  to  comply  with. 
Upon  the  delivery  of  tlte  cotton  to  appellee  by 
Mrs.  Darnall  in  payment  of  the  debt  due  the 
former  by  her  deceased  husband,  for  supplies 
famisbed  by  iippellse,  appellee's  title  vested, 
■and  the  subsequent  order  of  Mrs.  Darnall  to 
Ap{)ellM  to  deliver  it  to  appellant  could  not 
impair  or  defeat  that  title.  There  was  evi- 
dence,  we  think,  sutScient  to  support  the 
judgment  in  favor  of  appellee,  and,  as  no 
other  question  is  presented,  we  think  the 
Judgment  should  be  affirmed. 

Statton,  G.  J.  Report  of  the  eoramlssion 
of  Hppeals  examined,  their  opinion  adopted, 
and  the  Judgment  affirmed. 


Bellavt  v.  McCabtht. 

{Supreme  Couat  of  Texau    Deo.  8, 1880.) 

VwtDOB  AXJ>  Vansaa— Oanonva  Trlb. 

1.  In  an  aotkm  for  the  prloe  of  land  sold  la 
STOBS,  and  described  by  metes  and  bounds,  lega- 
tions in  the  answer  tnat  the  vendor  represented 
Chat  tbe  tract  eontslned  so  many  aoret,  and  that 
the  TBodee  porohaaed  reljlng  on  auoh  repcMenta. 
Uons,  wbaieas  it  in  fact  oonUiined  a  leiaer  qaan- 
tity,  do  not  raise  tbe  Issne  that  part  of  the  land  de- 
-acrlMd  was  held  by  an  adverse  snperlor  title, 
wberstqr  its  possession  waa  lost  to  the  vendee. 

2l  If  the  vendee  desires  relief  in  suoh  a  ease,  on 
the  ground  of  mistake  or  fraud,  the  quantity  oon- 
▼eyed  by  the  deed  must  be  determined  by  the  calls 
to  tbe  deed,  regardless  of  oonfliots  with  adverse 
title*. 

Appeal  from  district  court,  Panola  county; 
■3.  Q.  Hazlewood,  Judge. 

Drury  Field,  for  appellant.  /,  &.  Hazle- 
tcood,  for  appellee. 

HsKRT,  .T.    Appellant  sued  to  recover  the 
tiaiance  of  tbe  purchase  money  of  a  tract  of 
land,  and  to  foredose  a  vendor's  Den.    The 
land  sold  is  described  in  the  deed  by  metes 
and  bounds,  and  thd  number  of  acres  con- 
veyed  is  designated  as  170  acres,  "more  or 
leto. "     The  deed  contains  a  elause  of  general 
warfsaty  of  title.    Tbe  defense  set  up  by  tlie 
Answer  was  that  at  the  time  of  the  purchase 
of  the  land  plaintiff  represented  to  defendant 
that  tbe  tract  contained  170  acres;  that  de- 
fendant was  ignorant  of  the  quantity,  and 
relied  on  plaintiff's  representations,  and  pur- 
obased   it  believing    that  it  contained  170 
acres,  whereas  in  fact  it  only  contained  128 
27-100  acres;  that  the  nurchase  money  ought 
to  be  abated  9137.38  on  acoonnt  of  the  de- 
ficiency, which,  with  the  payments  made  by 
■defendant,  will  reduce  the  amount  due  to 
plHintitl  to  819,  which  defendant  offers  in 
<iill  Uisoh^rge  of  plaintiff's  demand.    In  this 
v.l2s.w.no.27— 54 


state  of  the  pleadings,  the  court,  at  the  In- 
stance of  tbe  defendant,  made  an  order  for 
a  survey  of  the  land,  and,  when  it  had  been 
made,  admitted  a  report  of  it  in  evidence, 
over  the  objections  of  plaintiff. 

In  the  case  of  Wheeler  v.  Boyd,  69  Tex. 
294,  6  S.  W.  Rep.  614,  this  court  decided  that 
the  law  only  authorizes  tliat  proceeding  in 
actions  of  trespass  to  try  title.  The  record 
before  us  shows  that  the  surveyor  did  not 
survey  the  tract  of  land  described  in  the  deed 
from  plaintiff  to  defendant,  but  surveyed 
only  part  of  it,  for  the  reason,  assif^ned  by 
him.  that  if  he  had  followed  the  calls  of  the 
deed  the  land  would  have  eonflioted  with 
land  owned  and  in  tbe  possession  of  other 
parties;  wherefore  he  only  surveyed  so  muob 
of  tbe  land  described  in  the  deed  as  was  un- 
elalmed  by  other  parties.  From  which  pro- 
ceeding tbe  result  followed  that  the  land,  as 
surveyed  by  blm,  f«ll  short  of  tbe  quantity 
described  in  the  deed. 

On  the  verdict  of  a  jury,  tbe  court  entered 
Judgment  in  favor  of  plaintiff  for  $28,  and 
foreclosing  vendor's  lien  on  tbe  land  described 
in  the  report  of  the  s  urveyor.  Tbe  defendant 
was  adjudged  to  pay  cost  of  filing  petition, 
issuing  and  serving  citations,  entering  final 
Judgment,  "and  all  the  ordinary  costs  of  this 
suit;"  and  plaintiff  was  adjudged  to  pay  all 
other  costs,  including  coat  of  making  and  ex- 
ecuting order  of  survey,  and  witness  fees. 
This  was  error.  Plaintiff  was  entitled  to  a 
Judgment  for  all  costs. 

We  think  tbe  case  was  tried  upon  an  entire 
misconception  of  the  issue  involved.  It  is 
clear  that  the  land  was  sold  by  the  tract,  or 
in  bulk,  and  not  by  the  acre.  But,  notwith- 
standing this,  U  part  of  the  land  included  in 
the  description  of  the  deed  from  plaintiff  to 
defendant  is  held  by  an  adverse  and  superior 
ttUe,  so  SB  tliat  the  title  and  possession  is  lost 
to  defendant,  he  may  obtain  relief,  if  he  will 
propoiy  make  that  issue  in  his  pleadings, 
and  sustain  it  by  testimony.  His  answer, 
on  which  he  went  to  trial,  contained  no  such 
allegation:  and,  if  it  bad  been  pleaded,  the 
evidence  fails  to  show  that  part  of  tbe  land 
included  in  his  deed  is  held  by  a  superior, 
adverse  title.  As  the  deed  shows  a  sale  in 
gross,  and  not  by  the  acre,  if  the  defendant 
desires  to  bring  his  case  within  tbe  rules  that 
grant  relief  in  such  cases  on  account  of  fraud 
or  mistake,  he  may  do  so;  but  then  the  quaa- 
tity  conveyed  by  the  deed  must  be  determined 
by  the  calls  in  tbe  deed,  unaffected  by  the 
question  whether  the  land  described  conflicts 
with  a  better  title.  If.  on  the  other  hand, 
the  defense  desired  to  be  made  is  not  that 
there  is  a  deficiency  In  the  quantity  of  land 
described  in  the  deed,  but  that,  by  reason  of 
the  land  so  described  being  in  conflict  with 
land  held  by  a  better  title,  part  of  the  land 
conveyed  is  lost  to  tbe  defendant,  the  facts 
should  be  alleged  and  proved  entitling  de- 
fendant to  relief  in  that  character  of  case. 
The  judgment  is  reveraed,  and  the  cause  is 
remanded. 
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Moore  v.  Batms  et  al. 

(Supreme  Court  of  Teaxu.    Jan.  23, 1880.) 

Costs  on  ApfbaI/— OisTBOTaD  Tilihscbipt. 

Where,  pendloB^  an   appeal,   the  original 

transcript  is  destroyed  by  fire,  and  the  appelant 

has  another  made  out,  the  cost  of  snch  second 

transcript  is  taxaUe  as  part  of  the  costs  to  be  paid 

by  appellee  on  reversal. 

Appeal  from  district  court,  Houston  coun- 
ty. 

J.  R.  Burnett,  for  H.  W.  Moore,  appel- 
lant. HTunn  <£  Nunn,  tot  Susan  Moore,  ap- 
pellee. 

Oaines,  J.  This  is  an  appeal  from  a  Judg- 
ment on  a  motion  to  retax  the  costs  in  the 
CHSe  of  Moore  t.  Moore,  which  has  been  sev- 
eral times  before  this  court  on  appeal,  and 
which  was  finally  determined  at  the  last 
term.  11  S.  W.  Bep.  396.  At  the  October 
term,  1880.  of  the  district  court  of  Houston 
county,  the  present  appellant,  who  was  de- 
fendant below,  obtained  a  judgment  in  that 
court,  from  which  the  plaintiff,  G^rge  F. 
Moore,  appealed.  While  that  appeal  was 
pending  the  records  of  this  court  at  this  place 
were  burned,  and  the  transcript  in  that  case 
destroyed.  The  clerk  of  the  district  court 
was  directed  to  make  out  another  transcript, 
which  he  did,  and  cliai-ged  therefor  the  sum 
of  984.50,  which  he  entered  on  the  bill  of 
costs.  The  judgment  was  reversed  upon  that 
appeal.  The  defendant  paid  all  tbe  costs  of  the 
appeal,  except  the  cost  of  the  second  transcript. 
The  clerk  having  issued  an  execution  against 
the  defendant  for  this  as  well  as  other  costs, 
the  defendant  tiled  this  motion  to  retax  and 
obtained  an  Injunction.  The  court  below 
held  that  he  was  liable  for  the  costs  of  the 
second  transcript,  and  from  that  ruling  this 
appeal  is  taken.  We  are  of  opinion  that  the 
court  did  not  err  in  its  ruling.  It  was  not 
tbe  fault  of  the  appellant  on  the  former  ap- 
peal that  the  transcript  was  destroyed.  In 
order  to  prosecute  his  appeal,  it  became  nec- 
essary for  him  to  apply  to  the  clerk  for  anoth- 
er transcript,  and  we  think  it  was  properly 
taxed  as  a  part  of  the  costs,  to  abide  the  de- 
cision of  this  court  on  the  appeal.  It  is  ar- 
gued that  costs  are  only  recoverable  by  force 
of  tbe  written  law,  and  that  the  statute  only 
provides  for  the  cost  of  one  transcript.  The 
same  may  be  said  in  reference  to  the  provis- 
ions for  costs  for  other  services  of  the  clerk. 
He  is  allowed  a  fee  for  a  citation,  and  a  fee 
for  issuing  an  execution.  Nothing  is  said  of 
any  charge  for  an  aiias  or  pluriea  writ  of 
either  character,  and  yet  it  cannot  be  doubted 
that,  where  a  second  or  third  writ  is  neces- 
sary, he  is  allowed  to  charge  for  it  in  the 
same  manner  as  for  the  original.  There  is  no 
error  in  the  judgment,  and  it  is  afllrmed. 


SiLBERBERO  et  al.  V.  PiCARSON  et  al, 
(Supreme  Court  of  Texas.    Dec.  8, 1889.) 

Casoellatios  op  Deeds  — Parties — Plbasiko — 
isstruotions. 
1.  In  an  action  by  grantors  in  a  deed  a)?ainst 
their  grantees  to  set  the  deed  aside,  a  vendee  of 
the  grantees  is  not  a  necessary  party  defendant. 


2.  Altbongh  a  plaliitlit  In  Us  special  prsyer 
may  mistake  the  relief  to  which  he  is  entitled,  ha 
may,  in  response  to  a  pn^er  for  general  relief,  be 
awarded  the  relief  to  which  the  piMdings  andevi- 
denoe  may  entitle  him. 

8.  Where  a  charge  of  the  court  is  conceived  to 
be  insnffloient,  tbe  party  objecting  to  it  should  ask 
for  a  spedal  onarge  npon  the  subject.  If  he  does 
not  do  so,  and  the  general  law  applicable  to  the 
case  is  given  to  the  jury,  there  is  no  ground  for 
complaint. 

Commissioners'  decision.  Appeal  from 
district  court,  Bed  Hirer  county;  Pbes.  C. 
Thurmond,  Special  Judge. 

Stoain  <(  £urdett«  and  Sale  ifi  Hale,  for 
appellants.  Chambers  A  Dodk,  for  appel- 
lees. 

AoKER,  J.  Silas  Pearson  brought  fhls  suit 
for  himself,  and  as  next  friend  for  his  and 
his  deceased  wife's  minor  children,  against 
George  Silberberg,  Leopold  Silberberg,  and 
J.  C.  Brewer,  to  cancel  a  deed  made  by  Silas 
Pearson  and  wife  to  George  and  Leopold  Sil- 
berberg; to  remove  clouds  from  their  title, 
and  to  be  quieted  in  their  possession  of  the 
Innds  described  in  the  |ietition;  to  recover 
rent  for  about  50  acres  of  the  land,  which 
they  alleged  they  had  been  ejected  from  by 
tbe  defendants.  Plaintiffs  sought  to  cancel 
the  deed  to  defendants  Silberberg  upon  tbe 
grounds  that  it  was  obtained  by  fraud,  and, 
although  it  was  a  deed  in  form,  it  was  in- 
tended to  be,  and  was  in  fhct,  but  a  mort- 
gage on  the  homestead  of  the  vendors.  De- 
fendant Brewer  disclaimed  any  Interest  in 
the  land.  Defendants  George  and  Leopold 
Silberberg  answered  by  general  denial,  and 
specially  pleaded  title  in  themselves  undfr 
the  deed  from  Pearson  and  wife,  describing 
it,  and  prayed  for  damages  and  restitution  of 
the  premises.  There  was  verdict  in  favor  of 
plaintiffs,  against  all  defendants,  "for  the 
land  described  in  their  petition,  and  for  them 
against  defendants  Silberberg  for  one  hun- 
dred and  fifty  dollars  as  rent  for  fifty  acres 
of  land  for  the  year  1889 ;•*  upon'  which 
judgment  was  rendered  for  the  land,  cancel- 
ing the  deed  under  which  defendants  claimed, 
removing  all  cloud  from  plaintifFs'  title,  and 
for  9150  rent.  On  the  trial  defendants  of- 
fered in  evidence  a  deed  of  trust  from  them- 
selves to  Isidor  Silberberg,  conveying  the 
land  in  controversy  for  the  benefit  of  their 
creditors.  The  assignment  of  error  stntes 
that  this  instrument  was  offered  "to  show 
that  a  necessary  party  was  not  before  tbe 
court."  It  was  objected  to  upon  the  ground 
that  "Isidor  Silberberg  was  not  a  necessary 
party."  The  objection  was  sustained,  and 
this  ruling  is  assigned  as  error.  Thedefend- 
ants  had  no  right  to  have  their  vendee  made 
a  party  defendant,  even  if  their  answer  had 
specially  set  up  the  conveyance  to  him,  and 
asked  that  he  be  made  a  party.  Plaintitb 
might  have  joined  him  as  defendant,  if  they 
had  seen  proper  to  do  so,  but  he  was  not  a 
necessary  party,  and  his  rights,  if  he  had  any. 
are  not  affected  by  tbe  judgment.  Chap- 
man V.  Lacour,  25  Tex.  94;  Wood  v.  Lough- 
mUler,  48  Tex.  205. 
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We  think  the  court  did  not  err  in  exclud- 
ing the  deed  of  trust.    The  second  assign- 
ment of  error  is:  "The  court  erred  in  the 
third  paragraph  of  the  charge  in  instructing 
the  jury  to  find  for  plaintiffs  for  the  premises 
in  controversy,  if  It  is  shown  that  the  deed 
from  Pearson  and  wife  to  Silberbergs  was  in- 
tended as  a  mortgage,  because  the  pleadings 
and  prayer  do  not  authorize  such  a  charge, 
but  the  jury  ought  to  have  been  instructed  to 
find  whether  the  instrument  was  intended  to 
be  a  deed  or  a  mortgage,  and  the  court  apply 
the  law. "     The  third  paragraph  of  the  charge 
is  aa  follows:  "If  the  evidence  shows  you 
that,  at  the  time  of  the  execution  and  deliv- 
ery of  said  deed  from  Pearson  and  wife  to  de- 
fendants Silberberg,  the  premises  conveyed 
thereby  were  the  homestead  of  the  said  Pear- 
sons, and  if  it  further  shows  you  that  when 
said  deed  was  executed  and  delivered  it  was 
procured  to  be  so  executed  and  delivered  upon 
the  understanding  and  agreement   that    it 
should  be  taken  by  defendants  Silberberg  as 
security  for  the  indebtedness  of  said  Pearsons 
to  defendants,  said  deed  Is  null  and  void,  and 
you  will  find  for  plaintiffs  the  premises  in 
controversy;  but  if  the  evidence  does  not 
show  you  that  said  deed  was  not  made  or  pro- 
cured to  be  made  to  said  defendants,  under 
such  agreement  and  understanding,  you  will 
find  for  defendants  Silberberg. "     IF  the  case 
made  by  the  plaintiffs'  petition  was  not  tech- 
nically an  action  to  try  title,  it  was  substantial- 
ly ;  and,  if  It  lacked  any  of  the  essential  char- 
acteristics of  such  action,  we  think  they  were 
supplied  by  the  answer  of  defendants.     The 
answer  set  up  title  in  defendants,  and  asked 
affirmative  relief  by  having  the  land  decreed 
to  them.    Phiintiffs  claim»l  that,  while  the 
instrument  under  which  defendants  claimed 
the  land  was  in  form  an  absolute  deed,  it  was 
in  fact  but  a  mortgage  upon  the  land  which 
was  their  liomestead,  and  that  it  was  so  un- 
derstood and  intended  by  the  parties  at  the 
time  it  was  executed.     Defendants  claimed 
that  the  instrument  was  an  absolute  deed,  ex- 
ecuted upon  a  valuable  consideration,  and 
that  they  acquired  title  to  the  land  thereby. 
The  pleadings  made  the  title  to  ttie  land  the 
very  gist  of  the  action,  dependent  upon  a 
question  of  fact,  wliich  we  think  the  court 
fairly  and  clearly  submitted  to  the  jury.     It 
is  true  that  the  special  prayer  of  the  petition 
Is  not  for  judgment  for  the  premises,  but 
there  is  a  prayer  for  general  relief,  which 
we  think  authorized  the  charge.     The  charge 
was  nut  inconsistent  with  the  case  made  by 
the   pleadings  nor  with  the  special  prayer. 
Although  the  plaintiffs,  in  their  special  prayer, 
may  have  mistaken  the  relief  to  which  they 
were  entitled,  in  response  to  tlie  prayer  for 
general  relief  they  may  be  awarded  the  relief  to 
which  the  pleadings  and  evidence  may  entitle 
them.     Trammell  v.  Watson,  25  Tex.  Supp. 
217.      We  think  the  paragraph  of  the  charge 
now  being  considered  leaves  to  the  jury,  in 
very  explicit  language,  the  important  and 
controlling  question  of  fact  whether  the  in- 
str  u  uieut  under  which  defendants  claimed  was 


a  deed  or  a  mortgage;  and  Instructs  them  to 
"find  for  plaintiffs  the  premises  In  contro- 
versy," if  they  should  find  that  the  land  was 
homestead  and  the  instrument  a  mortgage. 
We  thi^k  the  effect  of  the  language  of  the 
charge  Is  no  more  than  telling  the  jury  they 
should,  if  they  found  the  land  was  homestead 
and  the  instrument  a  mortgage,  return  their 
verdict  for  plaintiffs.  We  think  the  second 
assignment  of  error  is  nut  well  taken. 

It  is  contended,  under  the  third  assignment 
of  error,  that  the  court  erred,  in  the  third 
paragraph  of  the  charge  above  quoted,  in 
charging  the  jury,  "If  the  evidence  shows 
you"  that  the  instrument  was  intended  to  be 
a  mortgage,  etc.,  instead  of  charging  them 
that  they  ought  to  believe  from  the  evidence 
such  fact.  We  do  not  think  it  probable  that, 
the  jury  were  misled  by  the  language  here 
complained  of.  "If  the  evidence  shows 
you,"  we  think  means  nothing  more  than, 
"If  vou  see  or  believe  from  the  evidence;" 
and  the  ordinary  mind  would  receive  sub- 
stantially the  same  impression  from  one  ex- 
pression as  from  the  other.  In  the  same 
paragraph  the  court  instructed  the  jury, 
"But,  if  the  evidence  does  not  show  you" 
that  the  instrument  was  intended  to  be  a 
mortgage,  "you  will  find  for  defendants;" 
thus  properly  placing  the  burden  of  proof  up- 
on plai ntiffs  all  the  way  tbroagh.  If  defend- 
ants thought  the  charge  given  insufficient, 
they  should  have  asked  a  special  charge  upon 
the  subject.  As  they  did  not  do  so,  and  as 
the  general  law  applicable  to  the  case  was 
given  to  the  jury,  we  think  their  complaint 
should  not  be  sustained.  Johnson  v.  Gran- 
ger, 51  Tex.  42;  Bailroad  Go.  v.  O'Donnell, 
68  Tex.  27;  Hays  v.  Hays,  66  Tex.  610,  1  S. 
W.  Bep.  895.  Under  the  fourth  and  fifth  as- 
signments it  is  contended  that  "the  pleadings 
do  not  justify  the  verdict,  and  the  verdict  is 
not  responsive  to  the  issue  in  the  case,  and 
the  judgment  is  not  authorized  by  the  plead- 
ings, and  the  verdict  and  judgment  are  con- 
trary to  the  evidence."  What  we  have  said 
in  discussing  the  second  assignment  of  error 
disposes  of  most  of  these  objections,  and  we 
deem  it  sufficient  to  say,  in  this  connection, 
that  we  think  the  pleadings  and  the  evidence 
abundantly  support  the  verdict,  and  that  the 
verdict  authorized  the  judgment.  We  are  of 
opinion  that  the  judgment  of  the  court  below 
should  be  a£Brmed. 

Stattom,  0.  J.  Beport  of  the  comm  ission 
of  appeals  examined,  their  opinion  adopted, 
sad  the  Judgment  affirmed. 


TBMPI.ETON  V.  OmDi^os  tt  d. 

{Supreme  Court  of  Texas.    Beo.  6, 1889.) 

JunouBitT— Dis^oAuricxTioN  or  Judob. 

A  judge  Is  disqualified  to  render  jtidgment 

upon  a  note  which  has  been  assigned  as  collateral 

to  secure  a  debt,  owed  by  a  firm  of  which  he  is  a 

member;  and  such  a  judgment  Is  absolutely  void. 

Appeal  from  district  court.  Ellis  county; 
Ansom  Rainet,  Judge. 
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Action  for  partition. 

F.  P.  PoweU,  for  appellant. 

Gainbs,  J.  The  land  which  is  the  aiibject- 
matter  of  this  suit  belonged  in  common  to 
Bobert  Young  and  his  wife,  Sarah  B.  Voung, 
both  of  whom  died  intestate.  This  action 
was  brought  for  a  partition,  each  of  the  par- 
ties claiming  as  an  heir,  or  under  an  heir,  of 
such  decedents.  J.  T.  Young  inherited  an 
Interest  in  the  property;  and  this  interest  is 
claimed  both  by  appellant  and  bj  appellee 
j^ancy  J.  Hinea,  boti)  of  whom  were  made 
parties  defendant  to  the  suit.  The  only  con- 
troversy in  the  case,  as  here  presented,  is  in 
regard  to  the  right  of  these  two  parties  to  the 
interest  named.  The  court  below  adjudged 
that  interest  to  Nancy  J.  Hines.  She  claimed 
dnder  a  deed  executed  to  her  by  J.  T.  Young 
on  the  23d  day  of  October,  1886,  and  recorded 
on  the  30th  of  that  month.  Appellant  claimed 
under  a  judgment,  execution,  and  sheriff's 
sale  and  deed.  The  judgment  was  rendered 
in  the  county  court  on  February  21. 1877. 
Execution  issued  thereon  March,  1877.  and 
an  alias  issued  November  28,  168G.  How- 
ever, on  the  29tb  of  October,  1886,  an  ab- 
stract of  the  judgment  was  duly  recorded  in 
the  ofBce  of  the  county  clerk.  Appellee 
Nancy  J.  Hines  contended  in  the  court  be- 
low— First,  that  the  judgment  was  void; 
and,  ae«ond,  that,  if  valid,  the  plaintiffs  there- 
in acquired  no  lien  by  filing  the  abstract. 
The  court  found  in  her  favor  upon  both  prop- 
ositions. If  either  finding  be  sustained,  the 
Judgment  now  appealed  from  must  be  af- 
firmed. 

Appellant,  Templeton,  was  the  judge  of 
the  county  court  when  the  judgment  was 
rendered,  and  presided  upon  the  trial.  The 
court  below  found  that  be  was  interested  in 
the  cause  of  action,  and  concluded,  as  a  mat- 
ter of  law,  that  the  judgment  was  a  nullity. 
Ttiis  finding  of  fact  and  this  conclusion  of 
law  are  separately  assigned  as  errors.  The 
cause  of  action  upon  which  the  judgment 
in  the  county  court  wua  rendered  was  a 
promissory  note  executed  by  J.  T.  Young  to 
John  D.  Templeton  &  Co.,  a  firm  of  whicli 
appellant  was  a  member.  It  bad  been  in- 
dorsed without  recourse,  by  the  payees,  to 
Hayner  &  Co.,  who  brought  the  suit  and  ob- 
tained the  judgment.  The  appellee  Nancy 
Hines  offered  evidence  tending  to  show  that 
the  transfer  of  the  note  was  not  absolute,  but 
was  made  for  the  purpose  of  securing  a  debt 
owed  by  the  payees  to  Hayner  &  Co.  This 
was  disputed  by  appellant,  who  offered  testi- 
mony to  prove  that  the  transfer  of  the  note 
was  nnconditional.  We  deem  it  sufficient  to 
say,  without  discussing  the  evidence,  that 
there  was  evideitce  to  sustain  the  finding  of 
the  court  belpw,  and  that,  the  testimony  be- 
ing in  conflict,  we  cannot  disturb  the  finding. 
It  has  as  conclusive  an  effect  as  the  verdict 
of  a  jury.  If  the  note  was  assigned  as  a  col- 
lateral to  secure  a  debt  owed  by  John  D. 
Templeton  &  Co.  to  Hayner  &  Co.,  then  the 
appellant,  as  a  member  of  the  former  firm, 


who  were  the  payees  of  the  note,  had  an  in- 
terest in  it,  and  the  appellant  was  disqualified 
to  render  a  judgment  upon  it.  The  court, 
therefore,  did  not  err  in  concluding  that  the 
judgment  was  a  nullity.  The  judgment  be- 
ing void,  ,the  appellant  acquired  no  title  by 
virtue  of  the  sheriff's  sale  made  under  it,  and 
it  is  therefore  unnecessary  to  inquire  whether 
or  not,  if  valid,  the  recording  of  the  abstract 
fixed  a  lien  upon  the  tract  of  luid.  The 
judgment  is  affirmed. 


Finn  et  al.  o.  Wiluakson  et  al. 
{Supreme  Court  of  Texas,    Dee.  6, 1689.) 

TBBBPASS  to  TRT   TTTI.B  —  COHMUHITT  PBOPIBTT. 

In  trespass  to  try  title  by  persona  olaiming 
an  undivided  interest  In  land  through  a  conveyanoe 
from  L.  to  their  mother  In  their  father's  life- 
time, against  those  claiming  under  a  oonveyanoe 
from  the  mother  after  the  death  of  the  father,  de- 
fendants proved  a  regular  chain  of  title,  in  wUcb 
a  conveyance  to  L.  was  not  a  link,  from  the  sov- 
ereignty of  the  soil  to  one  F.,  and  a  oonveyanoe 
from  her  husband  to  one  of  them.  It  did  not  ap- 
pear whether  F.  was  living  at  the  time  her  busbaiid 
conveyed  to  one  of  the  defendants,  bat  she  was 
dead  at  the  time  of  the  trial.  Held  that  tf  F.  was 
living  at  the  time  her  husband  oonveyed  to  one  of 
the  defendants,  then  title  vested  by  that  convey- 
ance in  that  defendant,  and  in  snoh  of  the  other  de- 
fendauts  as  held  under  him.  If  she  was  dead  at 
the  time  her  husband  oonveyed,  then  one  undivided 
half  of  the  lot  passed  by  the  oonvejranoe.  If  the 
title  rested  in  F.  in  her  separate  right,  then,  as  out- 
standing title,  it  was  a  good  defense  to  plaintiils' 
action. 

Appeal  from  district  court,  Hoi^ins  coun- 
ty; £.  W.  TsRHUNE,  Judge. 

Basty  (fi  Seott,  for  appeUants.  A.  A.  Hen- 
demon,  V,  B.  Slooker,  J,  S.  Dinsmt/rs,  and 
B.  W,  Foster,  for  appellees. 

Statton.  0.  J.  Appellants  seek  to  re- 
cover an  undivided  interest  iu  a  town  lot, 
and  base  their  claim  on  a  conveyance  made  by 
E.  S.  Luther  to  their  mother,  made  during  the 
life  of  their  father,  who  has  since  died.  The 
evidence  shows,  and  the  court  found,  that 
whatever  title  passed  by  the  deed  from  Luther 
vested  in  the  mother  a  community  right. 
After  the  death  of  the  father  of  appellants, 
their  mother  oonveyed  the  lot  to  persons  un- 
der whom  appellees  claim,  and  by  reason  of  this 
fact  appellants  rely  upon  a  common  source 
of  title  for  a  recovery,  it  not  being  shown  that 
Luther  had  title.  Appellees  proved  a  regular 
chain  of  title,  in  which  a  conveyance  to 
Luther  is  not  a  link,  from  the  sovereignty  of 
the  soil  to  Emily  A.  Frost,  and  a  conveyance 
from  her  husband,  A.  B.  Frost,  to  one  of 
them.  The  inference  from  the  record  is  that 
Emily  A.  Frost  w'as  the  wife  of  A.  B.  Froat 
at  the  time  the  conveyance  was  made  to  her. 
and,  in  the  absence  of  evidence  to  the  con- 
traiy,  the  presumption  is  that  it  became  the 
community  property  of  herself  and  husband. 
The  record  does  not  show  whether  Mre.  Frost 
was  living  at  the  time  her  husband  con vej'ed 
to  one  of  appellees,  but  does  show  that  she 
was  dead  at  the  time  of  the  trial.  If  M». 
Frost  WHS  living  at  the  time  her  husband 
conveyed  to  one  of  appellees,  then  title  vested 
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by  that  conveyance  in  that  appellee,  and  In 
Bueh  of  the  other  defendants  as  held  under 
him  through  warranty  di  eds.  If  she  was 
dead  at  the  time  her  husband  conveyed,  then 
one  undivided  half  of  the  lot  passed  by  that 
conveyance,  and  one  of  appellees,  at  least,  so 
connects  himself  with  the  title  as  to  entitle 
him  to  set  It  up  as  outstanding  title,  even  If 
the  title  of  Mrs.  Frost  could,  in  nny  sense,  be 
termed  an  equity,  as  the  court  below  seems 
to  have  thought  might  be  true.  If  the  title 
vested  in  Mrs.  Frost  in  her  separate  right, 
then,  aa  outstanding  title,  it  Is  good  defense 
to  this  action.  The  judgment  of  the  oonrt 
below  was  correct,  and  will  be  aflarmed.. 


MiasoiTBT  Fao.  Bt.  Ck).  «.  Edwabds. 
(aupreme  Court  of  Tama.     Geo.  6, 1830.) 

APPBAI/— PBVnSIOIAI.    EbROB. 

Where  no  statement  at  facte  la  furnished  by 
appellant,  a  judgment  will  not  be  reversed  unless 
it  appear,  not  only  that  the  lower  court  erred,  but 
that  such  error  must,  with  reasonable  certainty, 
have  produced  a  substantial  Injury  to  appellant. 

Appeal  fh>m  district  court,  Tarrant  county ; 
R.  J.  BoYKiN,  Special  Judge. 

Finch  *  Thompson,  for  appellant.  D,  W 
TempUton,  W.  B.  Singleton,  and  Bcdl, 
Wynne  A  JfeOart,  for  appellee. 

Statton,  G.  J.  7his  action  was  brought 
by  appellee  to  recover  darosiges  for  Injury  to 
cattle  shipped  by  blm  from  a  point  in  Texas 
to  a  point  in  New  Mexico,  and  it  resulted  in 
a  judgment  in  his  t&vot.  There  is  no  state- 
ment of  facts,  and  but  two  questions  are 
presented. 

From  a  bill  of  exceptions.  It  appears  that 
appellant  proposed  to  Introduce  in  evidence 
one  clause  in  a  shipping  contract,  which  pro- 
vided that,  In  event  of  total  loss,  the  measure 
of  damages  should  be  the  value  of  the  cattle 
at  time  and  placeof  shipment.  Thts  was  ob- 
jected to  on  the  ground  that  there  was  no 
pleading  to  autliorize  the  introduction  of  such 
evidence,  and  on  the  ground  that  such  a  con- 
tract was  contrary  to  law;  and  theobjections 
were  sustained.  Appellant's  pleading  con- 
sisted of  a  general'  demurrer,  plea  of  not 
guilty,  and  the  further  plea,  alleging,  if  the 
cattle  were  injured,  this  resulted  from  the 
negligenceof  appellee.  Neither  party  pleaded 
8  written  shipping  contract.  If  appellant 
wislied  to  rely  on  tlie  matter  proposed  to  be 
proved  for  the  purpose  of  fixing  the  measure 
of  damages,  it  would  seem  that  it  onght  to 
have  been  pleaded,  in  view  of  the  fact  that 
pleadings  of  aj^liee stated  facts  which  would 
have  entitled  him  to  compensation,  to  be 
measured  by  the  value  of  the  cattle  at  place 
of  destination,  and  time  when  they  ought  to 
have  reached  that  place.  In  the  absence  of  a 
statement  of  facts,  or  a  further  statement 
ttian  the  bill  of  exceptions  contains,  we  can- 
not Icnow  whether  the  evidence,  if  admitted, 
could  possibly  have  chnng^  the  result.  The 
proof  offered  had  application  only  to  such 
cattle  as  were  wholly  lost,  but  the  petition 


claimed  damages  for  the  valne  of  cattle  al- 
leged to  have  been  killed,  and  also  for  dam- 
ages for  injuries  done  to  cattle  not  killed,  as 
well  as  for  extra  expenses  incurred  by  delay 
in  transportation ,  and  we  cannot  know,  from 
the  record  before  us,  that  any  cattle  were  to- 
tally lost,  and  the  evidence  offered  had  appli- 
cation only  to  such  a  loss.  Nor  can  we  know 
that  the  value  of  the  cattle,  at  the  time  they 
should  have  been  delivered  at  destination, 
was  there  greater  than  at  the  place  and  time 
of  shipment.  This  being  true,  appellant 
does  not  show  that  it  was  in  any  way  preju- 
diced by  the  ruling  of  the  court.  **  To  reverse 
the  judgment,  in  the  absence  of  astaterannt 
of  facts,  on  such  grounds,  this  court  should 
ordinarily  be  able  to  see,  not  only  that  the 
court  had  erred,  but  that  such  error  must, 
with  reasonable  certainty,  have  produced  a 
substantial  injury  to  the  party  in  his  cause. 
An  a)>3tract  error,  upon  a  point  of  law  appli- 
cable to  the  evidence,  is  not  enough.  It 
should  appear  manifestly  to  have  been  a 
wrongful  error  in  reference  to  the  cause  of 
action  or  defense, "  McCarty  v.  Wood,  42 
Tex.  39;  Lockett  v.  Schurenberg,  60  Tex. 
610.  Without  a  statement  of  facts,  we  can- 
not know  that  the  injury  occurred  undersuch 
circumstances  as  would  justify  the  enforce- 
ment of  such  a  contract. 

The  other  objection  relates  to  the  charge  of 
the  court  as  to  the  measure  of  damages;  and, 
without  a  statement  of  facts,  we  are  anable 
to  pass  on  its  correctness,  wlien  applied  to 
the  case  made  by  the  pipings  and  evidence. 
The  petition  made  a  cast  in  which  the  charge 
g^ven  would  be  correct ;  and  in  the  absence 
of  a  statement  of  facts,  the  presumption  is 
that  the  evidence  justified  the  charge  given. 
We  find  no  error  in  the  judgment,  and  it  will 
be  affirmed. 


GBAWFOBD  v.  SANDIDaE. 

(Suprtme  Court  of  Ttxa*.    Dec.  10, 1888.) 

JVSRCK  O*    THB  PSAOB— JCRISDIOTiaif— BXVOBXA- 
TION  or  COHTBAOT. 

A  justice  of  the  peace  has  jurisdiction  of  a 
suit,  the  object  of  which  is  to  ascertain  and  fix  the 
amount  justly  due,  for  which  there  is  a  Uen  upon 
land,  and  to  reform  the  contract  as  to  the  amouat 
secured  by  the  lien. 

Commissioners' decision.  Error  to  district 
court,  Tarrant  county:  B.  £.  Bkokham, 
Judge. 

C.  C.  Cummtngt,  for  plaintiff  in  error. 

CoLLARD,  J .  Plain  tiff  in  error  sued  i  n  the 
district  court,  by  amended  petition,  against 
defendant  in  error,  for  $175,  alleging  de- 
ficiency in  quantity  of  land  sold  him  by  de- 
fendant by  general  warranty;  the  deed  pur- 
porting to  convey  17  acres  of  land,  more  or 
less.  It  was  alleged  that  there  was  a  mistuke 
of  7  acres  less  in  quantity  than  the  deed  called 
for,  arising  from  a  conflict  with  adjoining 
surveys;  that  it  was  expressly  agreed  that 
plaintiff  should  have  17  acres  of  land,  com- 
puted at  the  rate  of  $25  per  acre,  and  thai  by 
said  computation  $425  were  paid,  and  to  be 
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paid,  defendant  for  the  land;  that  plaintiff 
paid  $106.25  in  cash,  and  executed  his  three 
notes  for  $106.25  each,  with  interest  for  the 
balance,  the  notes  and  tlie  deed  expressly  re- 
taining a  vendor's  lien  to  secure  the  unpaid 
balance;  that  the  notes  were  payable  to  de- 
fendant, and  that  he  was  sliil  the  owner  and 
holder  of  them;  that  the  deficiency,  at  the 
contract  price,  amounted  to  $175,  and  plain- 
tiff bad  made  repeated  demands  upon  de- 
fendant to  pay  the  same,  or  allow  a  credit  for 
the  amount  on  the  notes,  which  was  refused. 
The  prayer  was  for  judgment  for  $175,  or, 
in  the  alternative,  that  the  notes  be  credited 
with  the  amount.  Plaintiff  aslted  for  an  or- 
der of  survey,  which  was  granted;  and  the 
surveyor's  report  showed  that  there  were  but 
10  acres  in  the  survey  sold.  Upon  demurrer 
to  the  jurisdiction  of  the  court  because  of  in- 
sufiBciency  of  amount,  the  court  below  dis- 
missed the  case,  and  plaintiff  has  brought  it 
up  by  writ  of  error. 

The  object  of  the  suit  was  to  have  notes 
given  for  land  corrected  as  to  amount,  or  for 
Judgment  for  such  sum  as  the  deficiency  of 
land  amounted  to  at  the  contract  price. 
Suits  for  cancellation  of  contracts,  or  to  re- 
form them,  are  cognizable  by  cou rta  of  equity ; 
but  a  justice's  court  lias  power  to  hear  and 
determine  such  cases,  wlien  it  has  jurisdic- 
tion in  other  respects.  A  j  ustice  of  the  peace 
can  not  exercise  the  extraordinary  po  wers  of  a 
chancellor  in  granting  injunctions,  but  he  can 
try  cases  involving  equitable  rights  as  well 
as  legal .  Article  5.  §  19.  State  Const. ;  Bev. 
St.  art.  1539;  Gibsdb  v.  Moore.  22  Tex.  611. 
There  is  no  question  involving  title  to  land 
in  this  case.  The  suit  is  not  to  establish  a 
disputed  boundary  of  land  between  parties 
claiming  title  thereto.  It  is  not  for  specific 
performance  of  a  contract  to  convey  land,  to 
enforce  a  lien  upon  land,  but  to  ascertain  and 
fix  the  amount  justly  due,  for  which  there  is 
a  lien  upon  land.  It  is  not  to  vacate  the  lien 
or  cancel  it.  but  to  reform  the  contract  as  to 
the  amount  so  secured  by  lien .  The  justice's 
court  only  bad  Jurisdiction  of  the  amount  in- 
volved in  the  suit.  There  was  nothing  al- 
leged which  would  give  the  district  court  ju- 
risdiction. Mixan  V.  Orove.  59  Tex.  574. 
We  conclude  the  judgment  of  the  lower  court 
should  t)e  afiSrmed. 

Stattom,  0.  J.  Beport  of  the  commission 
of  appeals  examined,  their  opinion  adopted, 
and  the  judgment  affirmed. 


SiMMOMS  V.  Tebrell  et  al. 

{Supreme  Court  of  Teacaa.    Dec  8, 1889.) 

Pbomisboxt  ITotes— Attornst's  Fsiig— Jubmdio- 
TioHAL  Amount. 
1.  Where  a  note  against  tlie  estate  is  present- 
ed for  allowance,  and  the  administrator  allows  the 
principal  and  interest,  but  rejects  a  claim  of  10 
|)er  cent,  attorney's  fees,  which  the  note  etipalates 
aball  be  paid,  such  rejection  of  a  part  of  the  claim 
Authorizes  the  holder  to  sue  for  the  full  amount  of 
principal,  interest,  and  attorney's  fees;  and,  if  the 
«mouBt -thereof  be  sufflcieut,  the  district  court  has 


Jurisdiction,  thongh  the  claim  for  attorney'!  feei. 
which  is  the  real  amount  in  controversy,  is  not 
snfflcient  of  itself  to  give  the  court  jurisdiotlon. 

i.  The  resort  to  the  probate  court  for  tbe  col 
lection  of  a  note  against  an  estate,  by  procuring 
ita  allowance  by  the  administrator,  ana  tbe  ap- 
proval of  the  connty  judge,  is  such  a  suit  ss  will 
entitle  the  holder  of  the  note  to  the  allowance  of 
attorney's  fees,  which  the  note  stipulates  shall  be 
paid  in  case  suit  is  necessary  to  collect  it. 

Commissioners' deciston.  Appeal  from  dis- 
trict court,  Bobertson  county. 

Action  by  A.  H.  Terrell  and  others  against 
T.  J.  Simmons,  administrator  of  the  estate 
of  H.  D.  Frendergast,  deceased,  to  collect  a 
note  given  by  decedent.  There  was  judg- 
ment for  plaintiffs.     Defendant  appeals. 

Simmons  Jk  Crawford,  for  appellant.  8, 
A.  Posey,  for  appellees. 

HoBBT.  jr.  The  facts  were  as  follows: 
The  note  sued  on  was  introduced.  It  was 
dated,  Austin.  October  24,  1885;  was  exe- 
cuted by  H.  T>.  Frendergast.  for  the  sum  of 
$2,000,  due  12  months  after  date,  payable  to 
Mrs.  A.  H.  Terrell,  with  12  per  cent,  inter- 
est per  annum,  from  date,  till  paid.  It  con- 
contained  also  this  language:  "And,  in  case 
of  suit  after  maturity  to  enforce  collection,  ten 
per  cent,  attorney's  fees  additional."  It  re- 
cited that  it  was  for  borrowed  money,  and 
that  it  was  secured  by  deed  of  trust  of  same 
date,  executed  to  S.  A.  Posey,  conveying 
2,763screeof  land  in  Milam  county.  Tliere 
was  a  credit  on  the  note  for  $240  intenst, 
October  12,  1886.  Posey,  as  attorney  for 
Mrs.  Terrell,  presented  the  note  to  T.  J. 
Simmons,  administrator  of  the  estate  of  H. 
D.  Frendergast,  on  2fovember  1,  1887,  for 
allowance;  and  tbe  following  iudoraement 
wqs  entered  on  said  claim  by  the  administra- 
tor: "Examined  and  allowed  for  the  sum  of 
two  thousand  dollars,  with  interest  thereon 
from  October  24tli,  1886.  at  the  rate  of  12 
per  cent.,  to  be  paid  in  due  course  of  adnain- 
istration.  Claims  for  attorney's  fees  disal- 
lowed this  November  7tb,  1887. "  Tbe  deed 
of  trust  referred  to  was  in  evidence.  The 
suit  was  on  the  note  for  $2,000,  with  12  per 
cent,  interest  and  10  per  cent,  attorney's  fees, 
less  a  payment  of  $240  interest.  This  note, 
when  presented  to  the  administrator,  was  al- 
lowed for  tbe  principal  and  interest  doe.  but 
rejected  for  the  $228.80  attorney's  fees.  • 

It  is  claimed  by  appellant  that,  as  tbe  ad- 
ministrator allowed  all  of  tbe  claim  save  the 
10  per  cent,  attorney's  fees,  this  suit  was  to 
establish  the  claim  for  that  sum  only,  and 
was  therefore  not  within  the  jurisdictton  of 
the  court,  and  that  the  plea  to  tbe  jnriadic- 
tion  should  have  been  sustained.  We  do  not 
tliintc  there  was  error  in  overruling  tbe  plea 
to  the  jurisdiction.  The  rejection  of  the 
claim  in  part  authorized  tbe  bolder,  if  not 
satisfied  with  such  rejection,  to  bring  suit  on 
the  claim  for  tbe  full  amount,  which  was  a 
sum  within  the  court's  jurisdiction.  Gibson 
V.  Hale.  57  Tex.  406.  This  dispoees  of  tbe 
first  error  assigned. 

The  remaining  assignments  relate  to  tbe 
conclusion  of  law  found  by  tbe  court,  whlcb       { 
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was  to  the  effect  that  the  resort  to  the  probate 
court  for  the  collection  of  the  claim  by  pro- 
curing the  Hllowance  hy  the  adininistrator, 
and  approTHl  of  the  county  Judge,  which  must 
have  followed,  in  order  to  collect  the  claim, 
was  such  a  suit  as  was  contemplated  by  the 
parties,  and  covered  the  terms  of  the  contract 
of  deceased  as  contained  in  the  note,  and 
plaintiff  was  entitled  lo  the  allowance  of  10 
per  cent,  attorney's  fees  by  the  administra- 
tor, and  upon  his  refusal  to  allow  the  same 
be  could  bring  suit  in  the  district  court  for 
the  amount  of  the  note,  including  such  fees, 
and  to  enforce  the  deed  of  trust.  It  Is  con- 
tended by  the  appellant  that  the  proceeding 
required  of  a  creditor  by  our  probate  laws,  in 
having  his  claim  against  an  estate  allowed 
by  the  administrator  and  approved  by  the 
probate  court,  does  not  come  within  the  most 
comprehensive  deflnition  of  a  suit.  It  is  also 
urged  that  a  civil  suit  in  the  district  and 
county  courts  must  be  commenced  by  i>eti- 
tion  filed,  etc.  Although  the  presentation  of 
the  claim  to  appellant  may  not  have  been  a 
suit,  within  the  technical  meaning  of  that 
term,  or  as  defined  by  the  statute,  still  it  was 
a  resort  to  a  judicial  tribunal,  rendered  nec- 
essary by  the  death  of  Frendergast  and  ad- 
ministration on  his  estate,  to  enforce  a  de- 
mand. The  collection  of  the  appellee's  claim 
by  due  process  of  law,  as  provided  and  re- 
quired by  articles  2015,  2018,  2020,  2022, 
2024.  2026,  of  the  Bevised  Statutes,  through 
the  probate  court,  would  require  as  much  the 
services  bf  an  attorney  as  would  the  enforce- 
ment of  a  demand  against  an  individual  by 
the  filing  of  a  petition  in  an  ordinary  suit. 
The  language  used  in  the  note,  and  which 
provided  for  the  payment  of  10  per  cent,  at- 
torney's fees  additional,  in  case  of  suit  aftt-r 
maturity  to  enforce  collection,  we  do  not 
think,  should  be  restricted  to  a  suit  in  equity 
or  an  action  at  law.  By  this  language,  we 
tbink  the  parties  contemplated  that  such  fees 
sbould  become  payable  if,  in  order  to  collect 
the  debt,  the  services  of  an  attorney  become 
necessary,  to  apply  to  a  court,  having  juris- 
diction of  the  subject-matter,  to  secure  the 
payment  of  the  claim.  In  this  case.  It  ap- 
pears from  the  record  that  an  attorney  was 
employed  for  this  purpose.  We  think  there 
is  no  error  In  the  Judgment,  and  that  it 
sbonld  be  aflSrmed. 

8TATTON,  G.  J.  Beport  of  the  commission 
of  appeals  examined,  their  opinion  adopted, 
and  the  judgment  aflBi-med. 


Ouur,  0.  A  S.  F.  Bt.  Go.  «.  Bedekeb. 

(Supreme  Court  of  Texas.    De&  8, 1889.) 

FABBira  Axo  Child — Injubt  to  Hihob  Bsrvaxt 

^RBMl'rUTUJI. 

1.  Where  the  parents  of  a  minor  child  are  liv- 
ing together,  the  oonsent  of  the  father  to  the  em- 
ployment of  the  minor  is  necessary  to  relieve  the 
employer  from  UablUty  to  the  father  for  loss  to  him 
of  the  child's  services,  arising  from  Injuries  re- 
ceived in  the  employment  The  mother's  oonsent 
la  not  sofliclent. 


S.  The  facts  that  the  father  had  given  a  gen- 
eral permission  to  the  minor  to  engage  in  railroad- 
ing, and  had  consented  to  his  employment  as  a  fire- 
man, do  not  affect  his  right  to  recover  for  Injarles 
received  while  he  was  employed,  without  the 
father's  actual  consent,  as  brokemon:  nor  Is  the 
father  bound  to  notify  the  company  that  he  does 
not  consent. 

8.  Where  it  may  he  determined  by  fixed  rules 
and  principles  of  law  bow  much  a  verdict  is  exces- 
sive, a  remitUtur  of  the  excess  may  be  received  In 
answer  to  a  motion  for  a  new  trial  on  the  ground 
of  excessive  damages. 

Gommissioners'  decision.  Appeal  from 
district  court,  Tarrant  county;  B.  E.  Beck- 
ham, .Judge. 

Shepard  &  Miller,  for  appellant.  Wrfi.  Mo- 
Laury  and  Ball  &  McCart,  for  appellee. 

GoLLABD,  J.  This  action  was  brought  by 
the  appellee,  Louis  Bedeker,  for  loss  of  serv- 
ices of  bis  minor  son,  J.  W.  Bedeker,  ex- 
penses, etc.,  resulting  from  an  injury  received 
while  the  minor  was  engaged  as  an  employe 
of  the  Gulf,  Colorado  &  Santa  Fe  Bailway 
Company,  on  a  construction  train,  in  the  ca- 
pacity of  a  brakeman.  On  the  former  ap- 
peal of  the  case  the  court,  Mr.  Justice  Gaines 
delivering  the  opinion,  laid  down  the  follow- 
ing propositions  of  law.  He  said:  "There 
can  be  no  question  that  if  the  injury  was  the 
result  of  negligence,  as  alleged  in  the  peti- 
tion, the  father  was  entitled  to  a  judgment 
for  damages  for  loss  of  service  and  incidental 
expenses  accruing  from  the  injury.  Bailroad 
Co.  V.  Miller,  49  Tex.  322.  We  are  also  of 
opinion  that  when  one  knowingly  engages  a 
minor  in  a  dangerous  employment,  without 
the  father's  consent,  and  the  minor  is  injured 
in  such  employment,  he  is  responsible  to  the 
father  for  any  consequent  loss  of  the  son's 
services  to  him.  •  *  «  This  is  the  rule 
when  the  minor  is  employed  by  another  with 
tlie  parent's  consent,  and,  without  such  con- 
sent, is  put  by  bis  employer  at  a  more  dan- 
gerous business,  and  thert;by  receives  an  in- 
jury, •  ♦  •  and  we  see  no  reason  why 
one  less  stringent  should  be  applied  in  case 
the  minor  is  knowingly  engaged  in  a  peril- 
ous occupation  in  the  first  instance,  against 
the  parent's  will. "  67  Tex.  191, 2  S.  W.  Bep. 
527.  The  case  was  reversed  and  sent  back 
for  another  trial  on  the  ground  that  it  did 
not  appear  from  the  testimony  that  defend- 
ant knew  that  the  son  was  a  minor,  or  that 
it  ought  to  have  l>een  known  from  his  ap- 
pearance. On  the  last  trial  this  evidence  was 
supplied  to  this  extent,  that  the  fact  was 
made  known  to  the  conductor  before  the  in- 
jury,— the  conductor  who  had  employed  him, 
under  whom  he  served,  and  who  had  author- 
ity to  employ  and  discharge  such  employes  of 
the  company.  On  this  appeal  other  questions 
are  at  issue.  It  was  shown  on  the  last  trial 
that  the  father,  plaintiff,  was  only  occasion- 
ally at  home ;  was  employed  as  engineer  on 
the  same  road  running  between  bis  home 
at  Ft.  Worth  and  Temple;  came  into  Ft. 
Worth  in  the  evening,  and  would  go  right 
out  again,  laying  over  at  Temple;  stopped  in 
Ft.  Worth  just  about  long  enough  to  go 
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home;  came  in  sleepy,  and  would  He  down. 
Under  these.circunistances,  the  fatlier  being 
absent,  young  Redeker,  by  his  mother's  per- 
mission, ieft  home  to  get  a  position  on  a 
railroad,  (bad  been  idle  about  six  weelcs.) 
having  been,  by  his  fatlier's  consent,  pre- 
viousiy  at  work  as  a  fireman  on  the  "T.  P." 
road,  both  parents  having  consented  that  he 
Bliould  follow  railroading  for  a  living;  went 
to  Houston,  and  was  employed  by  defendant's 
agent  as  a  wiper  or  watchman,  and  was  in 
a  few  days  put  to  woric  as  a  bralseman  on  a 
construction  train.  While  employed  as  a 
watchman,  he  wrote  his  mother  of  the  fiict, 
but  she  did  not  Icnow  the  character  of  his 
work  had  been  changed.  His  father  did  not 
consent  to  his  taking  employment  with  de- 
fendant at  all.  He  says  he  did  not  know 
where  he  was,  or  wliat  be  was  doing,  but  his 
wife  testified  that  wlien  "he  came  home  and 
found  John  had  gone  to  Houston,  into  the 
railway  service,  he  was  not  to  say  angry,  but 
he  did  not  lik«  it. "  The  defendant  asked  the 
court  to  charge  the  jnry  that,  if  the  son  went 
away  from  home,  with  bis  mother's  consent, 
to  enter  into  railway  service,  and  no  notice 
was  given  to  defendant  that  he  was  not  per- 
mitted to  take  employment  as  a  brakeman, 
the  plaintiff  could  not  recover.  The  court 
refused  to  give  the  charge,  and  in  the  general 
charge  informed  the  jury  that  the  father's 
consent  to  the  employment  was  necessary. 
The  court  also  told  the  jury  that,  if  he  en- 
tered upon  the  service  of  defendant  with  his 
mother's  consent,  and  his  father  was  in- 
formed of  it,  and  of  the  characto:  of  service 
he  had  taken,  and  then  consented  to  or  ac- 
quiesced in  it,  the  verdict  abould  be  for  de- 
f endant.  The  refusal  of  the  court  to  giv*  the 
requested  charge  is  assigned  as  error. 

Appellant  argues  that  the  mother's  consent 
was  suflScient  authority  tor  defendant  to  em- 
ploy the  minor.  If  this  is  correct,  the  caae 
must  be  reversed,  because  the  court  made  the 
right  to  recover  depend  on  the  fatlier's  con- 
sent or  acquiescence.  We  cannot  agree  to 
the  legal  proposition  contended  for  by  appel- 
lant. In  case  the  husband  abandon  the  wife, 
and  the  neoessities  of  the  family  demand  it, 
she  can  act  as  a  femt  sole  in  the  management 
and  disposition  or  sale  of  the  community 
property.  See  Wright  v.  Hays.  10  Tex.  185; 
Cheek  V.  Bellows,  17  Tex.  617;  rullerton  v. 
Doyle,  18  Tex.  12;  McAfee  v.  BoberCson, 
41  Tex.  358;  Lodge  t.  Level  ton,  42  Tex.  20; 
Heidenheimer  v.  Thomas,  63  Tex.  289.  These 
authorities  are  cited  in  support  of  the  doc- 
trine contended  for  by  appellant  in  this  case; 
but  an  examination  of  them  will  show  that 
two  things  must  concur  to  give  the  wife 
the  power  to  sell  the  community  property: 
(1)  There  must  be  an  abandonment  by  the 
husband  of  the  wife  of  a  permanent  charac- 
ter, or  such  desertion  or  protracted  absence 
as  leaves  to  her  the  necessary  responsibility 
of  maintaining  the  family;  and  (2J  the  neces- 
sity must  exist  to  require  the  exeraise  of  the 
power.  Under  the  facts  of  this  case,  it  will 
be  seen  at  once  that  this  principle  cannot  be 


invoked  to  authorize  Mrs.  Bedeker  to  act  In- 
dependently of  her  husband,  if  the  question 
were  one  of^ber  right  to  sell  or  charge  com- 
munity property.     However,  we  do  see  from 
these  cases  that  there  are  circumstances  ud- 
der  which  the  wife  may,  from  necessity,  be- 
come the  managing  head  of  the  family,  and 
may  so  act  without  tlie  concurrence  of  her 
husband.     The  husband  Is  by  law  the  man- 
aging bead  of  the  family,  except  in  extreme 
cases.     At  common  law  he  has  the  riglit  to 
the  custody  of  the  children,  except  in  cases 
of  misconduct,  or  where  the  welfare  of  the 
child  demands  that  such  custody  be  talten 
from  him  and  given  to  the  mother,  in  which 
case  the  courts  of  proper  jurisdiction  will  so 
direct.     Schouler,  Dom.  Eel.  §§  246-248,  in- 
clusive.    When  the  parents  live  together,  the 
father,  under  our  statute,  is  made  the  nat- 
ural guardian  of  the  persons  of  the  minor 
children;  where  they  do  not  live  together, 
their  rights  are  equal.    Bev.  St.  arts.  2494, 
2495.    The  stattu  of  the  father  in  the  family 
is  then  fixed  beyond  controversy  by  our  stat- 
ute.   As  natural  guardian  of  the  children  he 
has  the  right  to  theh-  custody  and  control. 
We  think  that  bis  authority  and  dominion 
are  exclusive,  at  least  to  the  extent  that  in 
general,  in  all  matters  of  such  importance 
that  the  consent  of  the  parent  is  required  to 
legalize  or  justify  an  act  or  transaction  with 
or  concerning  a  minor,  and  the  parents  are 
living  together,  the  consent  of  the  fatlier  is 
required,  and  tlie  consent  of  the  mother  will 
not  suffice.    There  are  no  facts  in.  this  case 
that  should  make  it  an  exception  to  the  rule. 
The  parents  were  living  together.    The  fa* 
th«-r  was  neoessarily  absent  from  his  home 
the  most  of  his  time,  following  his  occupa- 
tion of  engineer,  but  stopping  at  home  when 
his  business  did  not  call  him  away.    We  do 
not  sea  any  fact  in  the  case  that  would  change 
his  ordinary  relations  witli  his  family,  or  af- 
fect his  rights  and  privileges   with  them. 
Hence,  we  conclude  that  Mrs.  Bedeker's  per- 
mission to  her  Bon,  if  it  had  been  full  and 
complete,  that  he  could  take  employment 
with  defendant  as  a  brakem«n  on  a  construc- 
tion train,  did  not  justify  defendant  in  mak- 
ing the  contract,  or  in  retaining  the  minor 
in  such  employment,  after  information  that 
he  was  a  minor.    When  It  was  ascertained 
that  he  was  a  minor,  it  was  the  duty  of  de- 
fendant to  obtain  the  father's  consent.    De- 
fendant's agent,  who  em[doyed  the  minor. 
and  had  authority  to  discharge  him,  knew 
Ills  father,  and  had  been  at  lua  house.    He 
took  the  risk  for  bis  company  when  he  re- 
tained the  son  in  his  employment  without  the 
father's  consent,  after  notice  of  tlie  fact  tst  mi- 
nority.   By  general  permission,  plaintiff  hsd 
consented  that  his  son  could  follow  raihroading 
for  a  living,  and  had  consented  to  bisemplof- 
ment  on  another  road  as  tireman.    But  it 
was  in  proof  that  firing  was  not  as  danger- 
ous as  braking,  and  that  braking  on  a  con- 
struction train  was  more  dangerous  than  on 
a  completed  roiid.    He  had  the  right  to  direct 
his  son  in  taking  employment,  and  to  select 
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tlie  kind  of  employment  he  should  take.  He 
had  done  so  in  the  instance  given.  The  gen- 
eral permisalon  that  he  eoiild  follow  railroad- 
ing for  a  living  did  not  d<>prive  the  father  of 
specifying  l)Ow  and  where  he  should  worlc. 
Had  the  father  actually  consented  that  his 
son  could  be  employed  by  defendant  as  a 
wiper  or  watchman  or  fireman,  and  withoat 
his  consent  defendant  had  changed  the  em- 
ployment to  be  the  more  hazardous  one  of 
braking  on  a  lonstriictlon  train,  the  change 
woo  Id  have  been  at  the  peril  of  the  company. 
Plaintift  was  not  required  to  give  defendant 
notice  that  his  son  was  not  permitted  to  serve 
aa  a  brakenian.  It  is  not  shown  that  plain* 
tiff  knew  he  was  in  defendant's  employ,  and 
if  he  did  it  was  not  his  duly  to  give  the  no- 
tice. If  plaintiff  knew  of  tlie  em  ployment  of 
bis  son  as  a  brakeman,  and  acquiesced  in  It, 
bis  acquiescence  would  he  equivalent  to  con- 
sent. The  court  instructed  the  jury  that  this 
was  the  law,  and  that,  if  they  shouki  find 
socb  acquiescence,  the  plainliff  could  not 
recover.  We  think  this  was  all  that  was 
required.  The  ease  did  not  call  for  a  charge 
of  notiGe  to  defendant.  In  the  opinion  on 
the  former  appeal  of  this  case  the  court  said : 
"It  the  employer  knew  of  the  minority,  it  is 
his  duty  to  ascertain  whether  the  infant  have 
a  parent,  or  be  an  apprentice,  and  if  so,  to 
obtain  the  consent  of  such  parent  or  the 
master,  before  maki  ng  the  employment. "  67 
Tex.  192,  2  S.  W.  Kep.  528.  While  the  par- 
ent  may  consent  by  acquiescence,  no  notice 
to  defendant  is  required.  If  defendant  have 
knowledge  of  the  facts,  defendant  must  ob- 
tain the  consent  of  the  ])arent.  The  verdict 
was  "for  88,082  damages,  and  $826  inter- 
est." Pending  the  motion  for  a  new  trial, 
plaintiff  entered  &  remittitur  for  »\l  the  judg- 
ment but  $2,100,  when  the  motion  for  new 
trial  was  rt-tused. 

Defendant  claims  that  the  court  erred  in 
overruling  the  motion  for  a  new  trial  on  the 
ground  that  the  verdict  was  excessive,  and 
that,  after  plaintiff  had  remitted,  he  was  en< 
titled  to  a  new  trial,  because  he  was  entitled 
to  a  verdict  at  a  jury  as  to  the  amount  due, 
and  tbe  effect  of  the  court's  action  in  accept- 
ing the  remittitur  of  the  excess  was  to  de- 
prive defendant  of  a  trial  by  jury.  In  sup- 
port of  this  assignment  of  error  we  are  cited 
to  the  case  of  Railway  Co.  v.  Coon,  69  Tex. 
780,  7  S.  W.  Bep.  492.  That  was  a  suit  for 
damages  for  injuries  to  the  person,  and  it  re- 
quired the  intervention  of  a  jury  to  estimate 
the  damages,  which  were  left,  to  a  great  ex- 
tent, to  their  sound  judgment  and  discretion. 
It  was  held  that  the  law  in  such  cases  fur- 
nished no  measure  by  which  the  court  could 
determine  how  much  of  the  verdict  was  ex- 
eeesive.  In  Thomas,  v.  Womack,  18  Tex. 
586>  the  correct  rule  is  given  as  follows: 
"  Where  the  law  recognizes  some  fixed  rules 
and  principles  to  regulate  the  measure  of 
damages  by  which  it  may  be  determined  in 
bow  much  the  verdict  is  excessive,  as  in  ac- 
tions on  contracts  and  for  torts  done  to  prop- 
erty, the  value  of  which  may  be  asoertHined 


by  evidence,  a  remittitur  at  the  excess  may 
be  received  as  an  answer  to  a  motion  for  a- 
new  trial  on  the  ground  of  excessive  dam- 
ages." Where  the  verdict  of  a  jury  is  re- 
quired to  fix  the  amount  of  damages,  and< 
they  fix  them  at  an  excessive  amount  neither 
the  court  nor  counsel  can  tell  how  raui^- 
should  be  deducted  to  make  the  verdict  a 
proper  one,  because  the  jury  alone  has  the 
jright  to  fix  such  uncertain  damages.  In  this- 
case,  there  was  evidence  showing  a  proper 
account  between  the  parties,  the  principles- 
of  wliicli  are  fixed  by  law.  It  was  proved 
that  the  father  lost  22  months'  wages  of  his- 
son,  and  that  these  wages  were  of  a  certain 
value, — at  least  i60  per  month, — and  that 
the  father  got  from  his  son  Iwfore  be  was 
hurt  $40  to  $50  per  month. — say  $40, — which 
would  for  22  montlu  be  $880.  The  trip  to- 
Houston  cost  the  parents  $29.  Tbey  paid  out 
for  him  at  Housttm  $49.  The  fattier  was  re- 
ceiving $75  to  $80  per  month  at  the  time  of 
the  Injury,  which  he  lost  for  six  months, 
while  necessarily  waiting  on  his  son, — say 
$75,  tlie  least  amount  proved.  He  had  to  pay 
out  at  least  $300  for  medicines  and  medicaV 
attention  after  bis  son  was  removed  from  the 
hospital  to  Ft.  Worth.  His  mother  nursed 
him  18  months,  and  it  was  shown  that  a  nurse 
would  have  cost  $2  per  day,  or  $60  per  month, 
$1,080  for  the  item  of  the  mother's  nursing, 
of  which,  if  one-lialf  only  be  allowed,  the 
item  would  be  $540.  All  of  these  items  of 
expense,  loss  of  time,  and  outlay  were  neces- 
sary, and  would  not  have  occurred  but  for  the- 
Inj  ury.  Bo  we  see  that  tbe  verdict  migh  t  have^ 
been  for  at  least  $2,248,  and  that  tbe  evidence 
furnishes  the  means  of  ascertaining  the- 
amount  -at  the  lowest  estimate.  The  remit- 
ttiur  was  for  $148  more  than  was  neceasar>'. 
Plaintiff  remitted  more  than  could  have  been- 
demanded.  We  do  not  see  that  for  that  rea- 
son the  verdict  so  reduced  should  not  be  al- 
lowed to  stand.  Our  conclusion  is  that  the 
court  did  not  err  in  refusing  a  new  trial  be- 
cause the  verdict  was  exoessive,  or  because 
an  amount  of  it  was  remitted,  since  tbe  evi- 
dence is  conclusik'e  tliat  at  least  tbe  amount 
for  which  judgment  was  entered  was  clearly 
authorized  by  the  evidence.  We  conclude- 
the  judgment  of  the  lower  eourt  should  be 
affirmed. 

Statton,  C.  J.  Report  of  the  commission 
of  i^peals  examined,  their  oplnicm  adopted, 
and  tin  judgmanl  affirmed. 


Wkstkrn  UmoH  Tbi..  Go.  e.  Aoaus. 

(Supreme  Court  of  Teasoa.    Dea  i90, 1889.) 

TBLBeBAPB  CoKFASiis— Dbi,i.t  IK  DxuvaBQfe 

UlESSJkOB— AOTIOHS— P^BTIH. 

1.  A  telegraph  oompany  Is  not  relieved  from 
liability  for  damaees  resulting  from  delay  in  the 
transmission  and  delivery  of  a  message  callina  a 
Bister  to  her  dying  brother  by  tbe  fact  that  at  the 
time  it  contraotea  to  deliver  the  message  it  was 
not  Informed  of  tbe  relation  of  the  parties  by  its 
contents,  or  otherwise. 

8.  Though  evidence  is  not  necessary  to  idd  the 
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Inry  In  Mtlmatlng  damages  for  mental  anguish, 
Its  admission  is  not  reTersible  error. 

8.  The  husband  of  the  person  for  whose  benefit 
the  message  was  sent,  and  who  was  in  :ured  by  the 
delay,  may  sue,  irrespective  of  the  questions  of 
agenOT  and  payment;  and  the  fact  that  the  com- 
pany had  no  notice  that  she  was  plaintUTs  wife, 
or  that  the  contract  was  made  for  her,  is  imma- 
teriaL 

4.  As  a  prompt  delivery  of  the  message  was  of 
the  essence  of  the  contract,  a  failure  in  that  re- 
spect is  such  a  breach  as  authorizes  the  recovery 
back  of  the  consideration  paid  for  it.  > 

Appeal  from  district  court,  Henderson 
county;  F.  A.  Williams,  Judge. 

BUmmons  cC-  Field,  for  appellant.  i{<oft- 
ardaon  &  Watkins,  for  appellee. 

Henby,  J.  Appellee  brought  tbis  snit  to 
recover  damages  for  defendant's  delay  in  de- 
livering the  following  message:  "Waco,  Oct. 
12tb,  1887.  To  F.  E.  Adams.  Athens:  Clara, 
come  quick.  Rufe  is  dying.  [Signed]  O. 
M.  Simmons."  His  allegations  are  that  said 
message  was  delivered  to  appellant's  agent 
at  Waco  about  10  o'clock  of  said  day,  and 
that  the  message  was  not  delivered  to  appel- 
lee until  shortly  before  noon  on  the  13th  day 
of  October,  1887.  That  appellee  was  a  mer- 
chant, in  Athens,  residing  there,  doing  busi- 
ness in  the  post-ofllce  building,  within  100 
yards  of  defendant's  office,  and  on  the  public 
square;  and  that  his  residence  was  within 
100  yards  of  defendant's  office.  That  appel- 
lee was  well  known  to  the  residents  of  said 
town .  That  there  were  two  trains  daily  from 
Athens  to  Waco, — one  at  10:50  in  the  even- 
ing, the  other  at  7K)5  in  the  morning;  and 
that  on  the  morning  of  the  13th  of  October 
there  was  an  accommodation  train  which  left 
Athens  for  Waco  at  10  o'clock.  That  appel- 
lee's wife  took  the  first  train  going  to  Waco 
after  receiving  said  message,  arriving  at  Wa- 
co on  the  morning  of  October  14th.  That 
when  she  reached  Waco  her  brother  was  dead, 
and  his  body  bad  been  sent  to  a  distant  part 
of  the  state  for  burial.  That  they  were  com- 
pelled to  take  another  train  to  the  place  of 
burial.  Her  brother  died  about  6  o'clock  in 
the  evening  of  the  18th.  That,  had  the  mes- 
sage been  promptly  delivered,  appellee's  wife 
could  have  reached  her  brother  in  time  to 
have  been  with  him  14  hours  before  his  death, 
and.  if  the  message  had  been  delivered  before 
either  of  the  trains  on  the  morning  of  the 
I3th,  she  could  have  been  with  him  at  least 
6  hours  before  his  death.  That  by  reason  of 
appellant's  failure  to  promptly  deliver  said 
telegram,  and  of  her  being  deprived  of  being 
with  her  brother  in  his  last  sickness,  she  suf- 
fered great  anguish,  pain  of  mind,  and  was 
prostrated  and  broken  down  in  body  and 
mind,  and  was  damaged  in  thesura  of  95,000. 
That  plaintiff  repaid  Simmons  the  amount 
he  paid  for  transmitting  the  telegram.  To 
this  appellant  answered  by  general  demurrer 
and  general  denial.  The  general  demurrer 
was  overruled.  The  trial  resulted  In  a  ver- 
dict and  judgment  in  favor  of  appellee  for 
the  sum  of  $2,000.40.  The  evidence  sup- 
porte<l  thepleading.  Appellant's  proposition, 
under  its  first  three  assignments,  is  "that the 


message  did  not  disclose  that  the  relation  of 
brother  and  sister  existed  between  Bufe  and 
Clara,  nor  do  the  allegations  in  the  petition 
disclose  that  appellant  bad  notice  of  the  rela- 
tionship existing  between  them  at  the  time 
it  contracted  to  transmit  said  message;  and, 
by  reason  of  the  want  of  notice  of  this  fact, 
appellant  cannot  be  held  liable  for  the  dam- 
ages sued  for  herein. " 

The  rule  insisted  upon  by  appellant  is  too 
re8trict«*d  to  be  safely  applied  to  communica- 
tions sent  by  the  electric  telegraph.  Plain- 
tiff seeks  to  recover  damages  on  account  of 
mental  pain  suffered  by  his  wife  because  of 
her  inability  to  be  with  her  brother  when  be 
was  dying.  The  allegations  and  the  evidence 
show  that  her  failure  to  be  with  him  was  un 
account  of  her  failure  to  receive  information 
of  his  condition  in  time  to  reach  him  by  the 
means  of  conveyance  that  were  at  her  com- 
mand. It  is  difficult  to  conceive  of  any  form 
of  expression  that  would  have  more  accunte- 
ly  conveyed  to  her  the  Information  intended 
than  would  that  used  in  the  telegram,  had  it 
been  delivered  to  her.  If  any  diligence  had 
been  used  for  its  delivery  when  it  reached  its 
destination  she  would  not  only  have  known 
the  condition  of  her  brother,  that  it  was  in- 
tended to  communicate,  but  would  have 
known  it  in  ample  time  to  have  reached  him 
while  livingan^consdous.  Themental  pain 
suffered  by  her  on  account  of  being  deprived 
of  tbis  privilege  is  recognized  by  the  law  as 
a  ground  for  the  assessment  of  damages 
against  defendant,  if  it  was  induced  by  its 
negligence.  The  contention  of  defendant, 
in  effect,  is  that  it  can  only  be  held  liable  for 
such  damages  as  may  be  supposed  to  have 
been  in  the  contemplation' of  the  parties  if 
the  telegram  was  delayed  in  its  delivery,  and 
that  no  damage  can  be  held  to  have  been  in 
contemplation  of  the  defendant  not  suggest- 
ed by  the  language  of  the  dispatch,  and  that 
all  that  could  be  gleaned  from  this  dispatch  by 
its  agents  was  that  some  person  at  Waco  want- 
ed some  person  at  Athens,  named  "  Clara, "  to 
come  quickly  to  Waco,  because  some  person 
named  "Bufe"  was  dying.  It  seems  to  be 
well  settled  that  telegraph  companies  are  not 
charged  with  knowledge  of  tlie  importance 
of  delivering  cipher  dispatches.  As,  in  the 
nature  of  things,  they  cannot  know  the  con- 
tents of  such  telegrams, — that  moJe  of  ex- 
pression being  adopted  to  keep  them  from 
knowing, — the  rule  is  a  just  one  that  pre- 
serves them  from  the  responsibility  that  such 
knowledge  would  impose  on  them.  There 
seems  to  be  an  effort  to  extend  this  rule  be- 
yond the  occasion  for  it,  and  to  practically 
make  all  telegrams  expressed  in  abbreviated 
language  cipher  dispatches.  We  think  a  dis- 
tinction in  this  respect  must  be  made  between 
messages  couched  in  terms  intended  to  con- 
ceal their  meaning  and  such  as  have  no  such 
purpose,  but  are  intended  to  convey  informa- 
tion by  the  use  of  no  more  words  tlian  ara 
necessary,  when  given  their  accustomed 
meaning.  It  is  well  known  to  the  public, 
and  cannot  be  unknown  to  telegraph  corn- 
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paniea,  that  the  utmost  brevity  of  expreBsion 
is  cultivated  in  correspondence  by  telegraph. 
It  is  as  well  known  that  that  mode  of  com- 
munication is  chiefly  resorted  to  in  matters 
of  importance,  financially  and  socially,  re- 
quiring great  dispatch.  When  such  commu- 
nications relate  to  sickness  and  death,  there 
accompanies  them  a  common-sense  sugges- 
tion tliat  they  are  of  Importance,  and  that  the 
persons  addressed  have  in  them  a  serious  in- 
Iwest.  It  would  be  an  unreasonable  rule, 
and  one  not  comporting  with  the  .uses  of  the 
telegraph,  to  hold  that  the  dispatcher  will  be 
released  from  diligence  unless  the  relations 
of  the  parties  concerned,  as  well  as  the  nat- 
ure of  the  dispatch,  are  disclosed.  When 
the  general  nature  of  the  communication  is 
plainly  disclosed  by  its  terms,  instead  of  re- 
quiring the  sender  to  communicate  to  the  un- 
willing ears  of  the  operator  the  relationship 
of  the  parties  concerned,  a  more  reasonable 
rule  will  be,  when  the  receiver  of  the  dis- 
patch desires  information  about  such  mat- 
ters, for  him  to  obtain  it  from  the  sender, 
and,  if  he  does  not  do  so,  to  charge  his  prin- 
-cipaj  with  the  information  that  inquiries 
would  have  developed. 

A  witness  was  permitted  to  testify  that 
Mrs.  Clara  Adams,  while  waiting  for  a  train 
to  Waco,  after  the  message  had  been  deliv- 
ered to  her,  seemed  to  be  in  great  distress, 
and  said  that  she  w:ould  give  everything  that 
she  possessed  to  see  her  brother,  and  talk  to 
him,  before  he  died.  As  the  jury  would  be 
instructed  that  they  might,  in  assessing 
damages,  include  her  mental  anguish  in 
their  estimate,  it  was  doubtless  thought  that 
evidence  of  her  mental  condition,  including 
expressions  of  it,  at  the  time,  might  l>e  given. 
As*  juries  may,  from  their  own  knowledge 
and  experience  of  human  nature,  estimate 
danaage  proceeding  from'  that  cause  without 
any  evidence,  it  is  not  important  to  produce 
it,  and  when  produced  it  ought  not,  as  a  gen- 
eral  rule,  to  have  a  controlling  effect;  and 
yel  we  are  not  able  to  see  why  the  fact  that 
mental  anguish  was  felt,  and  was  exhibited 
bjr  speech  or  otherwise,  may  not  be  proved 
for  what  it  may  be  worth.  It  at  least  fur- 
nishes no  ground  for  setting  aside  a  verdict 
tbat  miglit  be  sustained  without  any  evidence 
as  to  the  existence  or  degree  of  mental  pain. 
1  Oreenl.  Ev.  §  102;  1  Whart.  Ev.  §§  268, 269. 

It  is  urged  that  "the  court  erred  in  that 
part  of  its  charge  wherein  it  instructed  that 
if  such  telegram  was  sent  by  Simmons  for 
the  benefit  of  Mrs.  Clara  Adams,  and  that 
she  has  paid  back  the  charges  for  sending  it, 
then  the  husband  would  have  a  legal  right  to 
sae  for  a  breach  of  the  contract,"  eto.,  "be- 
cause— Fint,  defendant  had  no  notice  that 
the  contract  was  made  for  Clara  Adams;  and, 
teeond,  it  bad  no  notice  or  information  that 
•  Clara,'  named  in  said  message,  meant  *  Clara 
Adams,'  the  wife  of  the  plaiutiff."  If,  in 
fact,  the  message  was  sent  for  the  benefit  of 
Mrs.  Adams,  and  she  was  the  damaged  party, 
we  can  see  no  good  reason  why  her  husband 
may  not  maintain  the  suit.    Aiken  t.  Tele- 


graph Co.,  6  8.  C.  869;  Telegraph  Co  v.  Dry- 
burg,  86  Pa.  St.  308;  Ellis  v.  Telegraph  Co.. 
13  Allen.  226;  Shear.  &  B.  Neg.  642.  The 
party  to  be  in  fact  accommodate,  benefited, 
or  served  holds  the  beneficial  interest  in  the 
contract.  When  tbat  one  sustains  damage 
from  its  breach,  a  right  of  action  arises  in 
his  favor.  We  do  not  attach  importance  to 
the  reimbursement  of  the  fee  for  sending  the 
dispateh  to  the  party  who  paid  it.  Unless  a 
right  of  action  exists  independently  of  that, 
it  cannot  be  maintained.  If  a  person  send- 
ing and  paying  for  the  dispatoh  was  not,  at 
the  time  of.  performing  those  acts,  the  agent 
of  the  sender,  he  cannot  be  afterwards  made 
such,  so  as  to  give  a  right  of  action  for  large 
damages,  by  being  refunded  the  fee  paid  for 
the  dispatch.  At  most,  all  that  that  transac- 
tion can  amount  to  in  any  case  will  be  to 
give  to  the  party  that  refunds  it  a  cause  of 
action  for  the  amount  refunded,  in  a  court 
having  jurisdiction  of  it.  If  it  is  paid  under 
such  circumstances  as  to  become  a  debt  from 
the  person  for  whose  use  the  dispatoh  is  sent 
to  the  sender,  the  collection  of  it  will  be  be- 
tween themselves;  and  with  tbat  the  corpo- 
ration can  have  no  concern.  If  it  is  re- 
funded by  the  party  having  otherwise  a 
cause  of  action  against  the  corporation,  it  may 
be  included  and  recovered  in  the  suit  brought 
fertile  other  cause.  We  think  the  question  as 
to  who  may  maintain  a  suit  for  damages  for 
the  breach  of  contract  does  not  depend  upon 
the  payment  of  the  fee,  nor  upon  the  question 
whether  the  sender  had  l>een  previously  con- 
stituted an  agent  for  that  purpose  by  the 
party  to  whom  the  dispatoh  is  sent,  but  upon 
who  in  fact  was  to  bis  served,  and  who  is 
damaged.  If  it  was  intended  to  serve  the 
receiver,  and  he  accepted  the  act,  we  are  un- 
able to  see  why  the  telegraph  company  should 
be  excused  from  the  consequences  of  its 
neglect  to  discbarge  its  own  duty  by  reason 
alone  of  its  ignorance  of  the  relations  tbat 
may  exist  between  the  sender  and  the  re- 
ceiver of  the  message.  If  the  sender,  from 
motives  of  friendship  or  any  other  cause,  is 
willing  to  confer  upon  the  receiver  a  benefit, 
and  he  is  willing  to  accept  it,  and  out  of  the 
transaction  tliere  results  damage  for  some 
one  to  receive,  and  for  the  corporation  to  pay, 
the  want  of  the  technical  relationship  of 
principal  and  agent  bet  ween  the  other  parties 
ought  not  to  inure  to  the  benefit  of  the  tele- 
graph oompany,  to  the  exclusion  of  the  only 
party  for  whose  use  the  other  parties  in- 
tended the  transaction. 

A  charge  to  the  jury  that  plaintift  could 
recover  the  toll  pidd  for  transmitting  the 
message  is  objected  to  upon  the  ground  that, 
as  defendant  performed  its  contract  for  trans- 
mission and  delivery  of  said  message,  a  delay 
in  its  execution  does  not  authorize  a  recovery 
of  the  money  paid  for  the  performance  of  the 
contract.  Ko  authorities  are  quoted  in  favor 
of  this  proposition,  and  we  know  of  none. 
A  prompt  delivery  was  of  the  essence  of  the 
contract;  and  a  failure  in  that  respect  was 
such  a  breach  of  it  as  to  authorize  the  recovery 
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back  of  tbe  consideration  paid  for  it.  if  a 
right  to  do  so  oould  be  maintained  in  other 
respects. 

It  is  contended  that  "tbe  court  erred  in  not 
Betting  aside  the  verdict  because  it  ia  excess- 
ive in  iimount;  because,  if  the  telej;rara  had 
been  promptly  delivered,  plaintiff's  wife 
conld  not  have  reached  her  brother  until  aft- 
er be  l)ecame  unconscious."  The  facts  do 
not  sustain  this  assignment,  and  it  therefore 
becomrs  unnecessary  to  comment  upon  It  in 
other  aspects.  We  find  no  error  in  the  pro- 
ceedings for  which  we  thinic  the  judgment 
ought  to  l>e  reversed,  and  it  is  afSrmed. 


Western  Union  Tel.  Oo.  v.  Feegles. 

(Supreme  Court  of  Texas.    Deo.  80,  1889.) 

Xbixobafk  CoxFijrtES  —  Dai.4T  a  Dauvuujte 

HBSSA.OB. 

A  telegraph  company  Is  not  relieved  from 
HabUIty  for  damaeeB  resulting  from  delay  in  the 
transmission  and  delivery  of  a  message  calling  a 
ffiotlier  to  her  dying  son  by  the  faot  that  at  tJte 
lime  it  contracted  to  deliver  tbe  message  It  was 
not  Informed  of  tbe  relation  of  the  parues  by  its 
00DteDt«.  Following  Telegr^h  Co.  v.  Adams, 
aate,8Sr. 

Appeal  from  district  court,  Tarrant  coun- 
ty; K.  J.  BuTKiN,  Judge. 

Stemmons  A  Field,  lor  appellant.  Byron 
Johnson,  for  appellee. 

Henrt,  J.  Plaintiff's  petition  charges: 
That  on  the  22d  and  23d  days  of  July,  1887, 
bis  wife,  8.  A.  Feegles,  was  at  her  home  In 
Foit  Worth,  Tex.,  and  on  the  same  day  her 
son  by  a  former  marriage.  Lee  Mahone,  and 
his  wife.  Bertha  Mahone,  were  residing  in 
the  town  of  Malvern,  in  the  state  of  Arkan- 
sas. That  on  the  night  of  July  20th  of  said 
year  said  Lee  Mahone  was  fatally  wounded 
in  said  town  of  Malvern,  and  he  grew  sud- 
denly worse  on  the  morning  of  the  22d  day 
of  said  month.  That  before  that  time  the 
wife  of  plaintlfT  had  requested  the  wife  of 
her  son  to  promptly  notify  his  mother  of  any 
sickness,  accident,  or  misfortune  that  miglit 
befall  her  son  dnrlng  his  absence  from  Fort 
Worth,  In  order  that'She  might  have  the  con- 
solation of  being  with  him  under  such  cir- 
cumstances, or  attend  his  burial,  shonld  he 
die;  and  that  the  son's  wife  promised  to  give 
his  mother  suoh  information.  The  petition 
avers  that,  in  compliance  with  said  request 
and  promise,  the  said  Bertha  Malione,  as  the 
agent  of  said  S.  A.  Feegles,  on  the  22d  Jnly, 
1887,  caused  to  be  delivered  to  defendant,  at 
the  telegraph  office  in  Malvern,  for  trans- 
mission and  delivery  to  S.  A.  Feegles,  at  her 
place  of  residence  in  Fort  Worth,  a  telegram 
in  the  following  words  and  figures:  "Mal- 
vern. Ark.,  July  22,  1887.  To  8.  A.  Fee- 
fles,  cor.  Seventeenth  and  Calhoun  StB.,  Fort 
Forth,  Texas:  Cometo  Malvern  first  train. 
Lee  is  very  dangerously  wounded.  [Signed] 
Bertha  Mahone."  That  tbe  telegram  was 
filed  with  defendant,  in  its  telegraph  office 
in  Malvern,  at  7  o'clock  a.  m.,  July  22, 1887. 
and  tbe  fee  for  its  transmission  and  delivery 


was  paid  by  the  sender;  and  the  defendant, 
in  consideration  of  the  premises,  promised  to 
immediately  transmit  and  deliver  the  mes- 
sage. Plaintiff  represents  that  the  son  died 
at  11  o'clock  A.  K.  on  the  day  the  message  was 
sent,  from  the  effects  of  his  wounds;  and 
that,  failing  to  receive  an  answer  to  her  tele- 
gram, and  believing,  therefore,  that  the  moth- 
er of  her  husband  was  away  from  bw  borne, 
and  had  not  received  her  telegram,  and  being 
"joBtiBed"  by  tbe  warmth  of  the  weather, 
and  the  absence  of  any  necessity  for  delaying 
it,  the  body  was  interred  at  10  o'clock  p.  v. 
of  the  day  of  the  death.  That  if  the  tel^ram 
had  been  promptly  transmitted  and  delivered, 
and  within  a  roHSonable  time  for  it  to  be 
done,  the  mother  could  and  would  immedi- 
ately have  notified  the  wife  of  her  son  of  the 
receipt  of  Iter  message  by  another  dispatch, 
and  would  in  that  way  have  let  her  know 
tliat  site  would  go  to  Malvern  on  tbe  first 
train;  and  the  mother  would  have  done  so. 
and  would  have  reached  there  about  12 
o'clock  of  the  night  of  the  day  on  which  her 
son  died,  or  by  about  12  o'clock  k.  of  the 
next  day.  and  in  time  to  be  present  at  tbe 
burial,  as  in  that  case  it  would  have  been 
delayed  for  her  arrival.  The  petition  charges 
that  defendant,  by  its  want  of  care  and  gross 
negligence,  failed  to  deliver  the  tei«^ram 
until  nearly  noon  of  the  day  following  its  re- 
ceipt to  be  transmitted;  that  after  the  re- 
ceipt of  said  telegram,  and  before  tbe  depart- 
ure of  the  next  train  in  the  direction  of  Mal- 
vern, plaintiff's  wife  received  another  tele- 
gram from  her  son's  widow,  informing  her 
of  the  burial  of  the  body.  The  petition  avers 
that  defendant  was  duly  notlHed  of  plaintifTs 
claim  for  damages,  and  that  the  wife  of  plain- 
tiff 8uff»ed  great  mental  pain  and  an^oisb 
as  the  consequence  of  defendant's  neglect, 
etc.  Tbe  overruling  defendant's  demurrer 
to  plaintiff's  petition  is  assigned  as  error, 
on  the  ground  that  "there  is  nothing  ia  the 
face  of  the  message  by  which  we  could,  in 
oontraoting  to  transmit  and  deliver  it,  con- 
template that  the  relation  of  mother  and 
child  existed  between  the  parties,  and  that  a 
mother's  feelings  would  be  injured  by  a  fail- 
ure upon  appellant's  part  to  perform  the 
contract." 

We  think  there  was  no  error  committed 
in  overruling  the  demurrer.  Telegraph  Oo. 
V.  Edsall,  12  S.  W.  Rep.  41;  Telegraph  Go. 
V.  Adams,  ante,  857,  (decided  at  present 
term.)  The  other  errors  properly  assigned 
relate  to  the  same  question,  stated  in  differ- 
ent forms,  that  the  first  one  does,  and  are 
involved  in  its  decision.  The  judgment  la 
affirmed. 


Intbrnationai.  &,  O.  N.  B.  Oo.  «,  MoDov- 
AiiD  et  oL 

(Swpretne  Court  of  Texas.   Nov.  6, 1881.) 
Dbath  bt  WROxorai.  Act— Daxaoes. 

1.  Under  Rev.  St.  Tex.  i  8901,  providing  that, 
in  actions  for  injuries  resulting  in  death,  exemplary 
damages  may  be  recovered  when  tbe  death  is  cau  sea 


Digitized  by 


Google 


Ito.) 


INTERNATIONAL  ft  0.  N.  E.  OO.  e.  JMoDONALD. 


861 


by  th«  wlllfnl  act  or  omission  or  groBS  negUi^ace 
of  the  defendant,  In  order  to  support  a  reooTery  of 
exemplary  damages  from  a  railvvay  company  for 
death,  it  mast  appear  that  there  was  some  wllUul 
act  or  omission  or  gross  neKligenoe  on  the  part  of 
the  offloera  of  the  corporation. 

2.  Such  corporation  can  be  held  in  exemplary 
damages  for  the  negligenue  of  a  servant  only 
when  it  appears  that  the  aot  eauslnK  death  was 
performed  by  the  direction  of  the  employer,  or  that 
the  employer  ratified  and  adopted  the  act  after  It 
was  performed. 

8.  The  mere  fact  that  the  defendant  retained 
the  servant  in  its  employ  after  the  act  was  per- 
formed does  not  constitate  a  rati£cation. 

4.  In  an  action  affalnst  a  railway  oompany  for 
the  death  of  plaintifPs  husband,  the  oonrt  charged 
that  "if  the  jury  find  the  employes  on  the  trun 
failed  to  ring  the  bell  and  blow  the  whisUe,  and 
that  the  train  was  running  at  a  high  rate  of  speed, 
and  that  deceased  knew,  or  by  the  reafsonable 
use  of  tals  eyes  might  have  known,  of  tlie  approaoh- 
Ing  bnAt^  and  its  danger,  and  did  step  upon  the 
track  in  front  of  the  approaching  train,  and  so  near 
to  It  that  it  was  impossible,  by  the  use  of  any  efTort, 
to  bU>p  the  train,  and  prevent  it  ranning  upon  him, 
the  Juiy  wiU  find  for  defendant. "  Held,  that  the 
instruction  was  erroneous,  as  it  reaulred  the  de- 
fendant's employes  to  exercise  a  degree  of  care 
greater  than  ordinary. 

i.  Where  the  plaintifF  snes  for  herself  and  for 
the  minor  ohlldren  of  the  deoeased,  and  claims  cer- 
tain apeclfled  sums  as  damages  for  each  of  them, 
the  verdict  and  Judgment  most  follow  the  plead- 
iaga,  and  a  Jndgment  for  an  amonnt  in  exoees  of 
that  elalmea  for  any  one  of  tbem  cannot  be  sns- 


Commissioners'  decision.  Appeal  from 
district  court,  Williamson  county. 

Maxey  dc  Fisher,  for  appellant.  A.  8. 
Ftsher  and  IF.  M.  Key,  for  appellees. 

AoKER,  P.  J.  Mrs.  Mary  McDonald  brought 
this  suit  for  herself,  and  as  next  friend  of 
her  minor  children,  Susan,  Sallie,  Alexander, 
Durham,  John,  and  Lee  McDonald,  against 
the  International  &  Qreat  Northern  Railroad 
Gompanyi  to  recover  815,000  actual,  and 
910,000  exemplary,  damages,  for  the  death  of 
Dr.  McDonald,  husband  of  Mrs.  Mary  Mo- 
Donald,  and  father  of  the  other  plaintiffs. 
Dr.  McDonald  was  killed  by  a  loromotive  on 
defendant's  road  in  June,  1886,  and  plaintiffs 
Alleged  that  his  death  was  caused  "through 
the  willful  and  wanton  acts  and  gross  uegli- 
l^enceof  defendant  in  operating  and  running 
its  freight  engines  and  cars."  Defendant 
answerod  by  general  denial,  and  pleaded  con- 
tributory negligence  on  the  part  of  deceased. 
By  trial  amendment,  plaintiffs  claimed  actual 
damages  as  follows:  Mrs.  McDonald,  97,500; 
Sallie,  91,000;  Alexander,  91,000;  Lee, 
•1.000;  Durham,  91.500;  John,  91.500;  Su- 
san, 91.500, — and  asked  that  the  exemplary 
danaages  be  partitioned  among  tliera  in  the 
saoie  proportion.  The  jury  returned  a  ver- 
dict for.915,000  actual  and  92,500  exemplary 
damages,  apportioned  as  follows:  Mrs.  Mc- 
Donald, 95,000  actual  and  $350  exemplary; 
Sallie,  91,400  aclual  and  9350  exemplary; 
Alexander,  91,400  actual  and  9350  exem- 
plary; Lee,  91,550  actual  and  9350  exem- 
plary; Durham.  $1,550  actual  and  9350 
exemplary;  John,  92,000 actual  and  9350  ex- 
emplary; Susan,  92,100  actual  and  $400  ex- 
emplary.   Judgment  was  rendered  in  accord- 


ance with  the  verdict.  This  acUon  was 
brought  under  the  following  provisions  of  our 
lievised  Statutes:  "Art.2S99.  An  action  for 
actual  damages,  on  account  of  inju  ries  causing 
the  death  of  any  person,  may  be  brought  in 
the  following  cases:  (1)  When  the  death  of 
any  person  is  caused  by  the  negligence  or 
carelessness  of  the  proprietor,  owner,  char- 
terer, or  hirer  of  any  railroad,  steam-boat, 
stage-coach,  or  other  vehicle  fof  the  convey- 
ance of  goods  or  passengers,  or  by  the  un6t- 
ness,  gross  negligence,  or  carelessness  of  their 
servants  or  agents."  (This  article  was 
amended  by  the  twentieth  legislature  so  as  to 
omit  the  word  "gross."  Laws  1887,  p.  44.) 
"Art.  2901.  When  the  death  is  caused  by  the 
willful  act  or  omission  or  gross  negligence  of 
the  defendant,  exemplary,  at  well  as  actual, 
damages  may  be  recovered."  The  court  gave 
the  following  charge  to  tlie  jury :  "It  the  Jury 
find  for  the  plaintiff,  and  further  find  that  the 
act  of  killing  the  deoeased  was  gross  negli- 
gence on  the  part  of  the  defendantt  then  they 
will  further  Qnd  exemplary  damages,  to  be 
apportioned  by  the  j  ury  among  the  plaintiffs. " 
It  is  contended  that  this  ^utrge  is  errone* 
ous.  because  exemplary  damages  cannot  be 
recovered  in  this  case.  Our  state  constitu- 
tion (section  26|  art.  16)  requires  that  thedeatb 
be  caused  by  the  willful  aot  or  omission  or 
gross  neglect  of  the  person,  corporation,  or 
company,  before  the  liability  for  exemplary 
damages  arises.  We  think  the  language  of 
the  statute  admits  of  but  one  construction. 
The  action  is  given  for  actual  damages  alone, 
and,  where  there  is  no  evidence  tending  to 
show  that  the  death  was  occasioned  by  the 
willful  act  or  omission  or  gross  negligence  of 
defendant  company,  acting  by  and  through 
its  corporate  officers,  exemplary  damages  can- 
not be  recovered.  It  is  not  claimed  by  appel- 
lees that  Dr.  McDonald's  death  was  caused 
by  the  willful  act  or  omission  or  gross  n^- 
ligence  of  the  defendant,  or  that  it  was 
caused  at  all  by  the  negligence  or  careless- 
ness of  the  proprietor  of  the  road.  Tliere 
was  no  evidence  that  any  corporate  officer  of 
defendant  company  was.  in  any  way  con- 
nected with  the  killing,  or  that  such  officer 
was  even  present.  Under  the  law  as  it  ex- 
isted at  the  time  Dr.  McDonald  was  killed,  to 
make  the  defendant  liable  for  aclual  damages, 
result!  ng  from  the  death  occasioned  by  the  acts 
of  the  servants  or  agents  of  the  corporation, 
it  must  be  shown  by  the  evidence  that  such 
servants  or  agents  were  unBt  for  the  duties 
they  were  employed  to  perform,  or  that  the 
death  was  occasioned  by  the  gross  negligence 
or  carelessness  of  such  servants  or  agents. 
Intheciiseof  liailroad  Co.  v.  Cowser,  57  Tex. 
S06,  the  supreme  court  uses  the  following  lan- 
guage: "The  statute  clearly  draws  the  dis- 
tinction between  an  act  done  by  the  proprie- 
tor, owner,  charterer,  or  hirer  of  a  railroad, 
and  one  by  their  servants  or  agents,  and  also 
between  actual  and  exemplary  damages.  In 
our  opinion,  under  its  proper  construction, 
although  actual  damages  may  be  given  for 
death  caused  by  the  uniitness,  gross  negll- 
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gence,  or  carelessness  of  such  servant  or 
Hgent,  as  well  as  for  tbe  negligence  or  care- 
lessness of  the  proprietor,  owner,  charterer, 
or  hirer  himself,  yet  that  exemplary  damages 
are  allowed  only  for  the  willful  act,  omission, 
or  gross  negligence  of  the  'defendant'  to  the 
suit;  if  a  corporation,  for  the  willful  act, 
omission,  or  gross  negligence  of  one  repre- 
senting it  in  its  corporate  capacity,  as  a  cor- 
porate oillcer,  but  not  of  the  mere  servant  or 
agent."  As  before  stated,  it  is  not  claimed 
that  any  corporate  o£Bcer  of  defendant  com- 
pany had  any  connection  whatever  with  the 
acts  that  caused  the  death  of  Dr.  McDonald, 
and  we  think  the  charge  wholly  inapplicable 
to  the  case  made  by  the  evidence,  and  there- 
fore error.  Exemplary  damages  are  awarded 
upon  principles  of  public  policy,  and  not  as 
compensation  to  the  plaintiff;  and  we  think 
the  law  is  now  well  settled  that,  before  either 
an  individual  or  corporation  cfin  be  punished 
in  any  case  for  the  good  of  the  public  by  be- 
ing mulcted  In  exemplary  damages  for  the 
act  of  a  servant  or  agent,  it  must  be  shown 
that  the  act  complained  of  was  performed  by 
direction  of  the  employer,  or  that  the  em- 
ployer has  adopted  and  ratified  such  acts  as 
his  own,  or  that  he  has  been  guilty  of  negli- 
gence in  the  selection  and  employment  of  the 
servant  whose  act  is  complained  of.  Hays  v. 
Railroad  Oo.,  46  Tex.  272;  Railroad  Go.  v. 
Moore,  6  S.  W.  Rep.  638;  Railroad  Co.  v.  Gar- 
cia, 70  Tex.  207,  7  S.  W.  Rep.  802. 

But  it  is  contended  by  appellees  that  appel- 
lant rati  fled  the  acts  of  its  servants  who  were 
in  charge  of  the  train  that  killed  Dr.  Mc- 
Donald by  retaining  them  in  Its  service.  We 
do  not  believe  the  doctrine  of  ratification  has 
any  application  to  this  case;  but,  if  It  had, 
we  do  not  think  that  the  fact  that  the  serv- 
ants are  continued  in  the  employ  of  the  com- 
pany sufficient  of  itself  to  establish  ralifica- 
tion.  The  continued  employment  may  be 
wholly  without  reference  to,  or  connection 
with,  the  acts  of  the  servant  In  the  matter 
about  which  complaint  is  made.  We  are  un- 
able to  discover  anything  in  this  case  that 
called  for  or  justified  a  charge  upon  exem- 
plary damages.  The  court  charged  the  jury 
as  follows:  "(13)  If  the  jury  find  from  the 
testimony  that,  at  the  time  and  place  as  al- 
leged, the  employes  on  the  train  failed  to  ring 
tt{e  bell  and  to  blow  the  whistle,  and  that  the 
train  was  running  at  a  high  speed,  and  they 
further  find  that  at  the  time  Dr.  McDonald 
knew,  or  by  the  reasonable  use  of  his  eyes 
might  have  known,  of  the  presence  of  the 
approaching  train  and  its  danger,  and  did 
step  upon  the  track  of  the  road  in  front  of 
the  approaching  train,  and  so  near  to  it  that 
it  was  impossible,  by  the  use  of  any  effort 
upon  the  part  of  the  employes  of  the  defend- 
ant, to  stop  the  train  and  to  prevent  it  run- 
ning upon  him,  then,  and  on  such  finding, 
the  jury  will  find  for  the  defendant."  Ap- 
pellant contends  that  the  court  erred  In  giv- 
ing this  charge,  because  it  imposed  upon  the 
employes  of  defendant  a  higher  degree  of 
care  than  the  law  requires.     With  respect  to 


the  degree  of  care  required  by  the  employes 
of  a  railroad  company  to  prevent  an  iiijory, 
after  the  situation  of  peril  is  known  to  them, 
our  supreme  court  has  said:  "If,  after  tlie 
impending  danger  becomes  known  to  the  de- 
fendant, he  should  then  fail  to  use  such  ordi- 
nary care  as  would  have  prevented  the  in- 
jury, and  tbe  same  results  as  a  consequence 
thereof,  then  another  principle  of  law  gov- 
erns, and  the  defendant  would  be  liable." 
Railroad  Co.  ▼.  Smith,  52  Tex.  184.  And 
again:  "We  are  inclined,  however,  to  the 
opinion  that  tbe  charge  given  by  the  court  in. 
this  case  may  have  led  the  jury  to  believe 
that  they  could  only  find  for  defendants, 
should  they  think  that  tlie  engineer  'could 
not  and  did  not  discover  plaintiff  on  tbe  track 
in  time  to  stop  without  running  over  him.' 
•  ■*  ■*  We  call  attention  to  it  because  of 
our  opinion  that  the  watchfulness  required 
depends  all  on  the  circumstances,  having  ref- 
erence to  all  the  duties  of  the  engineer,  and 
that  it  is  for  the  jury  to  say  whether,  under 
the  circumstances,  he  not  only  could,  but 
should,  have  discovered  the  plaintiff  in  time 
to  have  stopped  the  train.  In  other  words, 
that  the  engineer,  had  he  been  exercising  that 
ordinary  aud  proper  care  which  under  the  cir- 
cumstances was  his  duty,  would  have  discov- 
ered the  plaintiff  in  time."  Railroad  Co.  v. 
Sympkins,  54  Tex.  622.  And  again,  it  has 
been  said  by  this  court  that "  whether  applied 
to  the  negligence  of  a  defendant,  or  the  con- 
tributory negligence  of  a  plaintiff,  we  believe 
the  correct  definition  of  the  degree  of  care  to 
be  exercised  by  either,  in  determining  whdse 
negligence  occasioned  the  injury,  is  expressed 
in  these  words:  'Such  cure  and  caution  as 
an  ordinarily  prudent  person  would  exercise 
under  similar  circumstances.'  "  Railroad  Co. 
V.  Beatty,  11  8.  W.  Rep.  860.  Under  the 
charge  complained  of  here,  the  jury  were  re- 
quired to  believe,  before  they  could  find  a 
verdict  for  the  defendant,  that  it  was  impos- 
sible for  the  employes  of  defendant,  by  the 
use  of  any  means  or  effort,  to  prevent  the  in- 
jury after  they  discovered  tbe  peril  of  tbe  de- 
ceased. We  think  tbe  employes  were  re- 
quired to  use  only  such  care  as  ordinarily 
prudent  persons  would  exercise  under  like 
circumstances, — that  is,  ordinary  care, — and 
that  the  court  erred  in  requiring  a  greater 
degree  of  care  upon  their  part.  The  verdict 
of  the  jury  and  judgment  of  the  court  gave 
to  tbe  plai  ntiffs,  respecti  vely,  except  Mrs.  Mo- 
Donald,  larger  amounts  of  damages  than 
were  claimed  for  them,  respectively,  in  their 
pleadings.  We  believe  it  to  be  an  element- 
ary principle  that  tbe  verdict  and  judgment 
must  follow  the  pleadings,  and  that  a  judg- 
ment for  an  amount  in  excess  of  that  claimed 
in  the  pleadings  cannot  be  sustained.  We 
deem  it  unnecessary  to  consider  other  assign- 
ments of  error,  as  we  think  it  probable  that 
many  of  the  matters  complained  of  will  not 
occur  upon  another  trial.  For  tbe  errors 
indicated  we  are  of  opinion  that  the  judg- 
ment of  the  court  below  should  be  revened. 
and  tlie  cause  remanded. 
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Statton,  C.  J.  Report  of  the  commis- 
Bion  of  appeals  examined,  their  opinion 
adopted,  and  the  judgment  is  reversed,  and 
the  oaase  remanded. 


SOHWABTZ  V.  B.  C.  Eyans  Ck>. 
(Supreme  Court  etf  Texa$.    Nov.  98,  1889.) 
COKPBOinSlE — Tekdeb. 
A  plea  alleging  an  agreement  to  oompromlse 
a  dlspntod  claim,  part  payment  of  the  agreed 
amoDnt,  and  tender  of  the  balance,  is  good  on  gen- 
eral demnner,  tbougl)  the  time  of  the  part  pay- 
ment and  of  the  tender  Is  not  stated  with  certainty : 
It  not  appearing  that  time  was  of  the  essence  of 
the  contract. 

Commissioners'  decision.  Appeal  from  dis- 
trict court,  Tarrant  county;  B.  £.  Beckhau, 
Judge. 

Action  by  the  B.  C.  Evans  Company 
against  Heury  Schwartz  on  several  promis- 
sory notes.  Henry  Schwartz  appeals  from  a 
judgment  sustaining  a  general  demurrer  to 
his  answer. 

HoggnetU  A  Qreene,  for  appellant. 

AoKEB,  P.  J.  Suit  by  the  B.  '0.  Evans 
Company  against  Henry  Schwartz  on  several 
promissory  notes,  aggregating  over  $1,000, 
all  dated  June  25,  18b4.  Defendant  an- 
swered, interposing  several  defenses,  and 
specially  pleaded  "that  in  November,  1885, 
plaintiff  claimed  to  have  and  hold  a  balance  of 
indebtedness  against  defendant  by  reason  of 
the  notes  a  ued  on ,  and  for  merchandise  sold  to 
defendant,  of  about  five  hundred  dollars; 
that  defendant  claimed  that  the  amount  he 
owed  plaintiff  on  said  matters  was  a  sum 
much  less  than  five  hundred  dollars:  that. 
for  the  purpose  of  settling  said  dispute  and 
controversy,  on  the  said  date  it  was  mutual- 
ly agreed  by  and  between  plaintiff  and  de- 
fendant that  defendant  should  pay  plaintiff 
two  hundred  and  fifty  dollars,  which  sum 
should  constitute  and  be  a  payment  in  full  of 
all  demands,  including  all  claims  by  reason 
of  any  balance  on  the  notes  here  sued  on ; 
and  that  afterwards,  in  pursuance  of  said 
agreement,  and  in  part  payment  of  said  two 
hundred  and  fifty  dollars,  defendant  paid  and 
delivered  to  plaintiff  a  fine  gold  watch,  at 
and  for  the  agreed  price  of  one  hundred  and 
twenty-five  dollars,  which  was  by  plaintiff 
taken  and  accepted  in  pursuance  of  said 
agreement;  and  that  defendant  afterwards 
tendered  to  plaintiff  one  hundred  and  twen- 
tv-five  dollars,  and  interest  theiaon  from  the 
date  of  said  settlement,  but  plaintiff  refused 
to  receive  the  same, "  Plaintiff  presented  a 
general  demurrer  to  this  special  plea,  which 
was  sustained;  ahd  there  was  verdict  and 
judgment  for  $635,  from  which  defendant  ap- 
pealed. The  transcript  contains  no  state- 
ment of  facts,  and  there  is  no  appearance  here 
for  appellee. 

The  only  assignment  of  error  is  that  the 
court  erred  in  sustaining  the  general  demur- 
rer to  the  special  plea.  The  demurrer  ad- 
mits the  truth  of  tlie  matter  stated  in  the 


plea;  and  in  passing  npon  the  8u(Bcien<7  of 
the  plea,  as  against  a  general  demurrer,  every 
reasonable  intendment  arising  upontheaver* 
ments  of  the  plea  will  be  indulged  in  favor 
of  its  sufficiency.  The  question  raised  by  the 
demurrer  is  whether  the  plea  discloses  a  de- 
fense to  the  case  made  by  the  petition.  If  it 
does,  it  must  be  held  suflacieiit,  although  it 
may  appear  defective  in  the  manner  in  which 
the  defense  is  stated.  Rule  17;  Prewitt  v. 
Farris,  5  Tex.  S76<  Robinson  v.  Davenport, 
40  Tex.  341.  The  plea  does  not  state  witli 
certainty  the  time  of  the  alleged  part  per- 
formance, and  tender  of  performance,  of  the 
balance  of  the  contract  of  settlement  by  de- 
fendant; but  it  does  not  appear  from  the 
plea  that  time  was  of  the  essence  of  the  con- 
tract. We  think  the  plea  set  np  a  good  de- 
fense, and  was  sufficient  as  against  the  gen- 
eral demurrer.  We  are  therefore  of  opinion 
that  the  judgment  of  the  district  court 
should  be  reversed,  and  the  cause  remanded. 

Statton,  C  J.  Report  of  the  commission 
of  appeals  examined,  their  opinion  adopted, 
and  the  judgment  is  reversed,  and  the  cause 
remanded. 


Camfbkli.  et  al.  v,  Tbiublb. 
(Suprenw  Court  of  Taea*.   Nov.  9B,  1889.) 

TBISPASB— VBNttS— VlOIOUS  AHIMAUt— IKBTBUO- 

WOK— ToBTS  o»  Servant. 

1.  Under  Rev.  St  Tex.  art.  1188,  subd.  8,  the 
district  court  has  jurisdiction  of  an  action  for  a 
trespass  charged  to  have  t>een  committed  in  the 
county,  though  none  of  the  defendants  reside  in 
that  county. 

a.  An  instruction  that  If  the  lory  And  that  de- 
fendants' horse  was  vicious,  and  that  their  servant 
knew  or  by  reasonable  diligence  could  have  known 
it,  "then  leading  the  horse  so  close  to  plaintifTs 
oolt  that  he  kicked  the  colt  wonld  constitute  such 
neeliganoe  on  the  part  of  the  servant  as  wonld 
muce  the  defendants  liable, "  is  erroneons,  as  with- 
drawing from  the  jury  the  question,  what  consU- 
tates  neeUgencef 

8.  The  fact  that  at  the  time  when  a  vicious 
horse  kicked  a  colt  the  owners'  servant  had,  with- 
out their  knowledge  or  consent,  temporarily  plaoed 
the  horse  in  charge  of  another  person,  does  not  re- 
lieve the  owners  from  liability. 

Appeal  from  district  court,  Navarro  coun- 
ty; RuFUS  Hakdt,  Judge. 

Action  by  Frank  Trimble  against  W.  T, 
Campbell,  J.  T.  O'Connor,  W.  M.  C.  Hill, 
and  Kit  Davis,  to  recover  the  value  of  a  colt 
which  died  in  consequence  of  being  kicked 
by  defendants'  horse.  Defendants  appeal 
from  a  judgment  for  plaintiff.  Kev.  St.  Tex. 
art  1198,  subd.  8,  provides  that,  where  the 
foundation  of  the  action  is  a  trespass  for 
which  a  civil  action  in  damages  may  lie,  the 
suit  may  be  brought  in  the  county  where 
the  trespass  was  committed,  or  in  the  county 
where  the  defendant  has  bis  domicile. 

Lee,  Call  &  Qreer,  for  appellants.  Oroft 
&  Oiift,  for  appellee. 

Henry,  J.  This  suit  was  brought  in  the 
district  court  of  Navarro  county,  by  Frank 
Tiimble,  against  W.  T.  Campbell,  J.  T. 
O'Connor,  and  W.  M.  C.  Hill,  who  reside  in 
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Dallas  oountf,  and  Kit  Davis,  who  resides  in 
Denton  co«^ty,  Tex.,  for  damages  for  the 
value  of  a  certain  colt,  owned  by  plaintiff, 
and  alleged  to  have  been  kicked  by  defend' 
-ants'  horse,  on  the  fnir  grounds  in  the  city 
-of  Corsicana,  from  which  injury  said  colt  aft- 
-erwarda  died.  The  defendants,  by  demup- 
rer,  objected  to  the  jurisdiction  of  the  court, 
■on  the  ground  that  the  petition  showed  Uiat 
none  of  tbem  resided  i  n  Navarro  county.  As 
a  trespass  charged  to  have  been  committed  in 
said  county  was  the  foundation  of  the  suit, 
the  jurisdiction  existed,  and  the  demurrer 
was  properly  overruled. 

The  court  charged  ttie  jury  as  follows:  "If 
,7ou  find  that  Htid  horse  was  aviciousanimal. 
and  that  defendants  owned  said  animal,  and 
that  said  animal  was.  at  the  time  of  kiclcing 
ike  plaintiff's  colt,  in  charge  of  the  servant 
•of  defendants,  and  that  said  servant  knew,  or 
-by  reasonable  diligence  could  have  known,  of 
aaid  vicious  diatacter  of  said  aaimal,  then 
the  leading  by  said  servant  of  such  animal 
within  a  few  feet  of,  or  very*clase  to,  plidn- 
4ift'B  colt,  whereby  said  animal  kicked  said 
oolt,  and  broke  the  leg  of  said  oolt,  wonkl  be 
such  negligence  and  carelessness  on  tb«  part 
of  said  servant  as  would  eiake  the  defendants 
liable. "  The  objection  to  this  charge  is  that 
it  decides,  as  matter  of  law,  what  ftiets  con- 
stitnte  negligence,  when,  under  repeated  de- 
-cisions  of  tills  court,  ttwt  question  ought  to 
<to  have  been  left  to  the  decision  of  the  jury, 
binder  proper  instructions.  Railway  Co.  v. 
Murphy,  46  Tex.  356;  Railway  Co.  v.  Hill. 
71  Tex.  459.  9  S.  W.  Rep.  861. 

Appellants  contend  that  the  verdict  is  not 
unstained  by  the  evidence,  because  it  was 
proved  that  at  the  time  the  injury  was  inflict- 
ed their  horse  had  been  temporarily  pot  in 
■cliarge  of  another  person,  by  their  servant, 
who  had  charge  of  bira,  without  their  knowl- 
-edge  or  consent.  We  do  not  think  tliis  faot 
should  in  any  manner  affect  the  result.  The 
Judgment  is  reversed,  and  the  cause  remand- 
ed. 

Fort  Wobth  &  N.  O.  Rr.  Co.  e.  Pearok. 

(Supreme  Court  of  Texas.    Deo.  8, 1889.) 
lionnaT  Domais— Owksbsbit  at  PaoFUTr— 

COMPBHSATION. 

1.  In  an  aotion  bf  a  guardian  for  damages  to  the 
Tee  of  Ms  ward's  estate  by  location  and  operation 
3(  a  railroad  in  front  of  toe  land,  It  appeared  that 
the  guardian  had  a  life-estate  in  a  tliinl  of  the  land. 
There  was,  however,  no  plea  in  abatement  for  non- 
joinder of  the  life-tenant,  nor  any  request  for  a  spe- 
2ial  charge  limiting  the  recovery  to  the  interest  of 
the  minor.  Held,  that  a  charge  which  limited  the 
tecovery  to  the  permanent  injury  to  the  land, 
though  referring  to  the  property  as  "plalDtUI's 
property, "  was  not  prejudicial  to  the  company,  as 
there  were  no  issues  as  to  the  right  of  the  life-ten- 
ant to  recover;  besides,  be  was  estopped  to  claim 
any  interest  by  the  allegation  of  the  petition  that 
his  ward  was  the  owner  of  the  land. 

2.  Where,  in  an  action  for  damages  to  vacant 
property  caused  by  the  location  and  operation  of  a 
railroad  in  the  street  in  front  of  it,  the  petition  al- 
leges that  it  was  valuable  only  for  residence  prop- 
•erty,  and  the  evidence  shows  that  It  would  prob- 
ably be  used  for  this  purpose  and  none  other,  there 
i»  DO  error,  after  cbarglug  that  the  measure  of 


damages,  If  any,  would  be  the  dlffersnoe  la  the  val- 
ue of  the  property  Immediately  before  and  immedi- 
ately after  the  construction  and  operation  of  the 
roadi  OB  said  street  adjaeent  to  the  property,  to  fur- 
ther charge  that,  in  estimating  the  depreciati«n  fa 
value  of  the  property,  "if  you  believe  there  was 
any  such  depreciation  under  the  foregoing  Instmo- 
tions,  you  may  take  into  consideration  the  depre- 
ciation, if  any,  that  may  have  been  caused  by  the 
excavation  of  the  street,  and  also  any  depreciation 
you  may  believe  was  occasioned  by  the  probable 
fact  that  defendant.  In  operating  and  nslng  its  road, 
would  makennnaual  ana  loud  noises,  such  as  ring- 
lag  of  bells  and  Uowing  of  whistles,  and  would  emit 
from  its  engines  amokn  and  dndivs,  and  woold 
cause  other  like  annoyanoes  natoraHy  incident  to 
the  operation  and  use  of  oars  on  said  railway.  ■ 

8.  When,  in  an  aotion  for  damages  to  prupeitt, 
plahitifl  has  introdnoed  evideDoe  showing  title,  U 
the  absence  of  conflicting  evidence  error  eaanot 
be  predicated  of  a  charge  for  assuming  that  the 
property  belongs  to  plaintUE. 

Commissioners' decision.  Appeal  from  dis. 
trict  court,  Tarrant  county;  R.  E.  Bbckhak, 
Judge. 

Templeton  A  Carter,  for  appellant. 

AOKBB.  p.  J.  W.  W.  Pearoe  brought  tUs 
suit,  as  guardian  of  the  estate  of  bis  minor 
daughter,  Nannie  Pearoe,  against  the  Fort 
Worth  &  New  Orleans  Railway  Company,  to 
recover  damages  for  the  injury  done  to  block 
45,  in  Tucker's  addition  to  the  city  of  Fort 
Worth,  situated  on  Jones  street,  alleged  to 
be  Uie  property  of  said  minor.  It  was  alleged 
that  the  block  was  only  valuable  for  residence 
purposes,  and  had  been  permanently  injured 
and  depreciated  in  value  to  the  amount  of 
•3,000.  in  consequence  of  defendant  having 
oonstructed  its  road-bed  along  Jones  street, 
adjaoeat  to  tin  property,  and  occupying  and 
using  Jones  street  as  its  right  ct  way;  oper- 
ating trains  thereon;  emitting  spades  of  tfrs 
from  its  locomotives,  endangering  any  build- 
ings that  might  be  erected  on  the  block;  emit- 
ting smoke  and  cinders  from  psssing  loeoatio- 
tives;  making  harassing  noises,  by  ringing 
bells,  blowing  whistles,  and  the  rumbUng 
and  jarring  of  passing  trains.  The  defend- 
ant answered  by  general  denial,  and,  spedal- 
iy.  that  it  oonstructed  its  railroad  along  and 
upon  Jones  street  under  an  ordinanoe  of  the 
oity  of  Fort  Worth  authorizing  it  to  do  so^ 
and  constructed  its  road  with  care,  so  aa  to 
injure  abutting  property  as  little  as  possiUe. 
There  was  verdict  and  judgment  for  plaintiff 
for  91,600.  There  is  no  appearanee  here  for 
appellee.  No  special  cbargn  were  asked,  and 
no  exceptions  were  taken  to  the  admission 
or  exclusion  ot  evidence  on  the  trial.  The 
assignments  of  error  presented,  relate  to  the 
charge  given.  Under  the  first  assignment  it 
is  urged  that  the  court  erred  in  cluirging  the 
jury:  "You  are  instructed  that  If  joj  be- 
lieve from  ihe  evidence  that  plaintiff's  prop- 
erty, at  or  about  the  time  alleged  in  the  pefeU 
tion,  was  damaged  by  defendant."  etc.;  "be- 
cause the  cliarge  assumed  that  Uie  propo^ 
described  in  the  petition  had  been  prorea  to 
be  the  property  of  plaintiff,  and  did  not  sub- 
mit to  the  jury  the  question  of  ownership  of 
said  property,  nor  the  extent  of  the  interest 
of  said  minor  in  said  property,  at  the  time  *>t 
the  construction  of  said  railitiad."    FhuntiiE 
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proved  a  connected  chain  of  title  from  tb9 
governinent,  all  of  the  linka  being  shown  by 
written  muniments,  except  two, — one  of 
which  was  a  deed  from  the  patentee,  E.  S. 
Terrell,  to  Julian  Field,  the  execittion  and  de- 
livery of  which  was  proved  by  tlie  testimony 
of  Julian  Field,  without  objection;  and  the 
other,  plaintiffs  heirship  to  her  mother.  Nan- 
nie  J.  Wesley,  to  whom  the  last  convey- 
ance was  made,  was  admitted  by  defendant. 
This  evidence  was  not  controverted.  There 
can  be  no  charge  upon  the  weight  of  evi- 
dence, when  there  is  no  conflict  in  the  evi- 
dence. Under  the  evidence  in  this  case,  the 
court  might  properly  have  charged  the  jury 
that  plaintiff  had  proven  title  to  the  land. 
Teal  V.  Terrell,  58  Tex.  261. 

The  second  assignment  of  error  is:  "The 
court  erred  in  the  following  portion  of  said 
charge:  'lu  estimating  the  depreciation  In 
value  of  plaintiff's  property,  if  you  believe 
there  was  any  such  depreciation  under  the 
foregoing  Instructions,  you  may  take  Into 
consideration  the  depreciation,  if  any,  that 
may  have  been  caused  by  the  excavations  on 
■Jones  street,  and  also  any  depreciation  In 
value  of  said  property  you  may  believe  was 
■occasioned  by  the  probable  fact  that  defend- 
ant in  operating  and  using  its  road  would 
make  unusaal  and  loud  noises,  such  as  ring- 
ing of  bens  and  blowing  of  whistles,  and 
would  emit  from  Its  engines  smoke  and  cln- 
■ders,  and  would  cause  otlier  like  annoyances 
naturally  Incident  to  the  operating  and  using 
cars  on  said  railway;'  because  said  charge,  In 
connection  with  the  first  paragraph  of  the 
charge  of  the  court,  conveyed  to  the  jury  the 
■opinion  of  the  court  that  the  plaintiff  had 
shown  that  she  was  the  exclusive  owner  of 
the  property  described  In  her  petition,  and 
entitled  to  recover  damages  as  such  exclusive 
owner,  whereas  the  proof  showed,  upon  the 
trial  of  the  cause,  that  TV.  TV.  Pearce  was 
the  plaintiff's  father,  and  that  the  property 
in  controversy  was  purchased  by  Nannie  Wes- 
ley while  a  feme  sole,  and  before  her  mar- 
riage with  W.  W.  Pearce,  aliat  Bill  Pearce, 
and  that  Nannie  Wesley  had  died,  leaving  the 
plaintiff,  Nannie  Pearce,  her  sole  child,  and 
the  said  W.  W.  Pearce,  her  husband,  who, 
under  the  laws  of  descent,  was  entitled  to  a 
life-estate  of  one-third  In  said  block  of  land, 
and  a  corresponding  amount  of  the  damages, 
if  any,  that  might  be  recovered  for  damages 
and  depreciation  to  said  property  or  its  use 
and  occupancy."  This  assignment  admits 
that  the  proof  showed  that  the  minor  plaintiff 
owned  the  fee-simple  estate  in  the  land,  and 
what  has  been  said  in  discussing  ttie  first  as- 
signment disposes  of  the  first  ground  of  ob- 
jection to  this  portion  of  the  charge.  The 
suit  was  to  recover  damages  for  injury  to  the 
fee  or  reversion,  and  the  court  in  its  charge 
limited  the  recovery  to  permanent  injury  to 
tlie  land.  There  was  no  plea  in  abati-ment 
for  the  non-joinder  of  the  tenant  for  life  in 
■one-third  of  the  block.  The  land  was  not  in 
the  actual  use  and  occupancy  of  tlie  surviving 
fausband,  and  the  recovery  was  sought  fur  In- 
T.12s,w.no.27— 55 


Inry  to  the  reversion  alone.  We  think  there 
is  no  doubt  that  the  tenant  for  life,  in  pos- 
session, might  have  his  action  for  damages 
resulting  to  his  possession,  use,  and  occupan- 
cy of  one-third  of  the  land  for  life,  and  de- 
fendiint  might  have  compelled  his  joinder  In 
this  action  by  proper  plea  in  the  court  below, 
or  should  have  asked  a  special  charge  'limit- 
ing the  recovery  to  the  interest  of  the  minor, 
if  it  was  desired  to  present  the  question  of 
the  right  of  the  tenant  for  life  to  recover. 
The  charge  was  correct  in  terms,  and  appli- 
cable to  the  case  made  by  the  petition.  The 
suit  was  to  recover  damages  for  injury  to  the 
minor's  estate,  brought  by  the  tenant  for  life, 
who  was  the  father  and  guardian  of  the  mi- 
nor. He  expressly  alleged  in  the  petition 
that  hlB  ward  was  the  owner  of  the  block, 
and  we  think  he  is  thereby  estopped  to  here- 
after assert  damages  to  his  estate  in  the  land. 
We  think  the  charge  could  not  have  operated 
prejudicially  to  appellant.  It  filed  no  plea  in 
abatement,  asked  no  special  charge,  and  be- 
sides, as  we  have  seen,  the  judgment  is  con- 
clusive of  the  rights  of  the  tenant  for  life. 

The  third  assignment  of  error  la:  "The 
charge  was  wrong  and  erroneous,  in  this: 
In  telling  the  jury  they  might  take  into  con- 
sideration the  damages,  In  addition  to  the  de- 
preciation in  value  of  the  property,  by  the 
probable  fact  that  thedefendant,  in  operating 
and  using  its  road,  would  make  unusual  and 
loud  noises,  such  as  ringing  of  bells  and  blow- 
ing of  whistles,  and  would  emit  from  its  en- 
gines smoke  and  cinders,  and  wonld  cause 
other  like  annoyances  naturally  incident  to 
the  operation  and  use  of  cars  on  said  railway; 
iMoause  the  proof  showed  that  the  block  in 
question  was  a  vacant  block,  unoccupied  and 
nnlnclosed,  and  there  was  no  proof  showing 
that  It  was  ever  contomplated  to  use  it  as 
residence  property,  or  make  such  use  of  it  as 
that  unusual  and  loud  noises  and  other  like 
annoyances,  naturally  incident  to  the  opera* 
tion  and  use  of  cars  on  said  railway,  would 
depreciate  the  value  of  said  property  for  such 
use."  The  record  does  not  sustain  this  as- 
signment. Thecourtdid  not  charge  the  jury 
that  "they  might  take  into  consideration  the 
damages,  in  addition  to  the  depreciation  in 
value  of  the  property,  by  the  probable  fact 
that  the  defendant,  in  operating  and  usina 
its  road,  would  make  unusual  and  loud 
noises,"  etc.  After  charging  the  jury,  "The 
measure  of  snch  damages,  if  any,  will  be  the 
difference  in  the  value  of  plaintiff's  property 
immediately  before  and  immediately  after  the 
construction  and  use  and  operation  of  its  road 
on  said  Jones  street,  adjacent  to  plaintiff's 
property, "  in  immediate  connection  therewith 
the  following  charge  was  given:  "In  esti- 
mating the  depreciation  in  value  of  plain- 
tiff's property,  if  you  l>elteve  there  was  any 
such  depreciation  under  the  foregoing  in- 
structions, you  may  take  into  consideration 
the  depreciation,  if  any,  that  may  have  been 
caused  by  the  excavation  of  Jones  street,  and 
also  any  depreciation  in  the  value  of  said 
property  you  may  believe  was  occasioned  by 
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the  probable  fact  that  defendant,  in  operat- 
ing and  using  its  said  road,  would  make  un- 
usual and  loud  noises,  such  as  ringing  of 
bells  and  blowing  of  whistles,  and  would 
emit  from  its  engines  smoke  and  cinders,  and 
would  cause  other  like  annoyances,  niiturally 
incidrat  to  the  operation  and  use  of  cars  on 
said  railway."  It  appears  from  the  evidence 
that  the  property  is  situated  in  that  part  of 
the  city  occupied  by  residences,  and  that  it  is 
valuable  principally  for  residence  purposes. 
The  defendant's  road-bed  is  situated  in  a  cut 
or  excavation,  made  by  it  for  that  purpose, 
from  eight  to  twelve  feet  deep,  extending 
along  Jones  street  on  the  entire  east  side  of 
the  block.  The  road-bed  is  evidently  perma- 
nently located  there,  over  which  defendant's 
locomotives  and  cars  have  been  regularly 
operated  ever  since  its  construction.  The 
evidence  tended  strongly  to  show  that  the 
property  would  be  used  for  residences,  and 
that  it  would  probably  not  be  used  for  any 
other  purpose.  Under  this  state  of  facts,  and 
in  view  of  the  averments  of  the  petition,  we 
think  the  charge  here  complained  of  was 
proper,  and  in  no  way  prejudicial  to  defend- 
ant Upon  a  careful  consideration  of  tlie  en- 
tire case,  we  find  no  error,  and  are  of  opinion 
that  the  judgment  of  the  court  below  should 
be  affirmed. 

Statton,  C.  J.  Report  of  the  commis- 
sion of  appeals  examined,  their  opinion 
adopted,  and  the  judgment  affirmed. 


White  «.  Matadob  Land  &  Gattlb  Go. 
(Supreme  Court  of  Texat.    Uoa  10, 1889.) 

CONTIUOT — COXBTBUCTION — MsiLSUBB  OV  DAMAGES. 

1.  Plaintiff  entered  into  the  following  contract 
with  defendant:  "Wliereas,  W.  [plalntiif]  has  be- 
tween 85  and  100  head  of  Baddle-horses  in  a  pas- 
ture, near  the  town  of  H.,  which  have  been  ex- 
amined by  the  said  C,  [defendant's]  agent^  and  said 
C.  having  decided  to  take  acertain  lot  of  said  horses, 
it  is  hereby  agreed  and  understood  that  the  said  C. 
is  to  receive  the  said  horses  between  the  Ist  and 
5th  of  April  following,  and  is  to  be  allowed  to  out 
back  all  norses  not  desired,  and  be  hereby  agrees 
to  take  'all  the  remainder,  and  pay  therefor  the 
sum  of  tBS.OO  per  head  for  the  same  at  the  time  of 
receiving. "  Held,  that  plaintUPs  recovery  for  a 
breach  of  this  contract  should  be  based  upon  the 
number  of  horses  shown  by  the  evidence  to  have 
been  examined  and  accepted  by  the  agent,  C,  at 
the  time  of  the  execution  of  the  contract,  and 
which  the  defendant  refused  to  receive  at  plaia- 
tifl'B  pasture  on  April  5th. 

2.  Plaintiff  was  entitled  to  recover,  as  the 
measure  of  damage,  the  difference  between  the 
contract  price  agreed  to  be  paid  for  such  horses 
and  the  net  proceeds  realized  from  the  sale  of  the 
same  at  the  nearest  market  to  the  place  of  deliv- 
ery, as  shown  by  the  evidence. 

Appeal  from  district  court,  Tarrant  coun- 
ty; It.  £.  I3ECKHAM,  Judge. 
/.  A.  Holland,  for  appellant. 

Hobby,  J.  The  plaintiff,  C.  W.  White, 
brouglit  this  suit,  in  the  district  court  of  Tar- 
rant county,  against  the  Matador  Land  & 
Cattle  Company  and  H.  H.  Campbell,  (there 
was  a  dismissal  as  to  Campbell,)  and  alleged 


that  H.  H.  Campbell,  as  agent  of  said  com- 
pany, entered  into  the  following  contract  in 
writing:  "Fort  Worth,  Texas.  March  15th, 
1884.  This  agreement,  made  this  day,  by 
and  between  C.  W  White  and  II.  H.  Camp- 
bell, for  the  Matador  Land  and  Cattle  Com- 
pany, is  to  the  following  effect:  That  where- 
as, C.  W.  White  has  between  (85)  eiglity-five 
and  (100)  one  hundred  head  of  saddle-horses 
in  a  pasture  near  the  town  of  Henrietta, 
which  have  been  examined  by  the  said  Camp- 
bell, agent,  and  said  Campbell  having  decided 
to  take  a  certain  lot  of  said  horses,  it  is  here- 
by agreed  and  understood  that  the  said  Camp- 
bell is  to  receive  the  said  horses  between  the 
1st  and  5th  of  April  following,  and  is  to  be  al- 
lowed to  cut  back  all  horses  not  desired ;  and 
he  hereby  agrees  to  take  all  the  remainder, 
and  pay  therefor  the  sum  of  655.00  per  head 
for  the  same  at  the  time  of  receiving.  Signed 
this  the  15th  day  of  March,  1884.  C.  W. 
Whixb.  H.  H.  Campbell,  for  the  Matador 
Land  and  Cattle  Co."  A  full  compliance 
with  the  contract  by  plaintiff,  and  a  breach 
thereof  by  defendant,  was  alleged,  and  the 
damages  laid  at  the  sum  of  $1,814.  The  ev- 
idence before  the  court  was  that  the  conira<t 
was  mitde  on  March  15, 1884,  at  Fort  Wortli. 
From  85  to  100  head  of  horses  were  sold  to 
defendant  at  the  contract  price  of  $55  per 
head.  They  were  examined  by  tne  agent  be- 
fore the  contract  was  made,  who  reported 
them  all  right,  and  that  they  would  be  ac- 
cepted, except  eight  or  ten,  which  were  re- 
jected, or  cut  back:  and  that  privil^e  was 
inserted  in  the  contract.  They  were  to  be 
delivered  between  the  Ist  and  5th  of  April, 
1884,  at  the  pasture,  aliout  three  miles  from 
Henrietta,  Tex.  On  the  5th  April  the  com- 
pany's agent  came  to  the  pasture,  and  refused 
to  take  them.  He  assigned  no  reason  for 
such  refusal.  The  horses  were  ready  for  de- 
livery. They  were  kept  in  the  pasture  from 
15th  of  March,  1884,  to  5th  April,  1884,  as 
per  contract.  After  the  refusal  to  accept 
them  they  were  kept  until  June  1, 1884.  in 
the  same  place,  at  an  expense  of  6250.  Plain- 
tiff tried  hard  during  that  time  to  sell  them. 
Could  not.  "Moved  them  to  Abilene  and 
Waco  at  an  expense  of  6251.50,  where  I  sold 
them."  Abilene  is  about  200miles  fromHen- 
rietta.  Twenty-two  head  shipped  to  Waoo 
sold  for  640  per  head.  Fifty-three  of  those 
shipped  to  Waco  sold  for  630  per  head.  The 
market  value  of  the  horses  at  the  time  of  the 
sale  to  the  cattle  company  was  good.  There 
was  no  demand  at  the  time  0xed  for  delivery 
for  horses.  The  market  value  at  Waco  and 
Abilene  was  630  and  640  per  head.  The  de- 
cline in  the  value  between  the  time  of  sale  to 
defendant  and  the  sale  at  Waco  and  Abilene 
was  from  615  to  620  per  head.  There  was 
evidence  that  when  the  defendant's  agent 
went  to  the  pasture  near  Henrietta,  to  get 
the  horses,  if  they  were  suitable,  he  found 
none  of  them  in  a  condition  for  delivery,  and 
did  not  accept  them.  Campbell  testified  that 
he  was  superintendent  of  the  cattle  comnnny. 
and  made  the  ooutract  with  White  for  tl><> 
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company;  had  bought  horses  for  the  compa* 
ny  every  year  before,  which  the  company  ac- 
cepted, and   paid    for.    The  company  bad 
never  before  refused  to  ratify  any  contract 
made  by  him.    The  court  found  that  Camp- 
bell was  the  agent  of  the  company,  and  au- 
thorized to,  and  did,  make  the  contract  with 
the  piaintiS,  as  already  set  forth;  that  plain- 
tiff kept  the  horses  in  his  pasture  near  the 
town  of  Henrietta  until  April  5,  1884;  that 
defendant  sent  an  agent  to  inspect  the  horses, 
who,  upon  inspection,  desired  none,  and  de- 
clined  to  take  them;  that  the  expense  to 
plaintlGF  for  pasturing  the  horses  was  $154; 
that  plaintiff,  being  unable  to  sell  at  the  price 
named  in  the  agreement,  shipped  the  same  to 
Abilene  at  a  cost  of  $164,  and  suttsequently 
sold  68  head  at  940  per  head,  and  22  head  at 
$30  per  head;  that  there  was  no  evidence  of 
the  market  value  of  the  horses  at  Henrietta, 
the  place  of  delivery,  if  accepted  by  defend- 
ant; that  the  term  "cut  back,"  used  in  the 
contract,  was  admitted  to  mean  "to  reject." 
The  conclusions  of  law  upon  these  facts  were 
that  by  the  terms  of  the  agreement  defendant 
had  the  right  to  reject  any  numlwr  of  the 
horses  mentioned,  upon  further  inspection, 
and  that  by  sail  terms  the  defendant  was  un- 
der no  obligation  to  take  any  number  of 
horses;  that  there  was  no  evidence  of  market 
value  of  the  horses  at  the  time  and  place  of 
delivery,  and  nothing  upon  which  damage  to 
phiintitf  could  be  estimated,  even  if  the  de- 
fendant, under  the  agreement,  was  bound  to 
receive  any  number  of  horses;  and  that  the 
plaintiff  was  not  entitled  to  recover.    And 
judgment  was  rendered  in  favor  of  the  de- 
fendant, from  which  plaintiff  appeals.     The 
errors  assii^ned  are:  First,  That  the  court 
erred  In  giving  judgment  for  the  defendant. 
The  profxisition  under  this  assignment  is: 
That  if  the  contract  was  broken  by  appellee 
the  appellant  would  be  entitled  to  nominal 
damages,  if  it  be  admitted  that  the  evidence 
failed  to  show  what  the  market  value  of  the 
property  was  at  the  place  of  delivery;  and, 
further,  if  there  were  no  sales  at  the  place  of 
delivery,  evidence  of  the  market  value  at 
other  places  would  be  sufficient,  under  the 
facts  of  this  case.    Second  Assignment  of  Er- 
ror. Tbe  court  erred  in  its  conclusions  of 
fact,  in  that  tlie  evidence  showed  that  a  cer- 
tain lot  of  the  horses  had  already  been  decided 
to  be  taken  when  tbe  contract  was  reduced 
to  writing.     This  is  in  tbe  nature  of  a  prop- 
osition.    Third  Assii/nment  of  Error.    The 
judgment  of  the  court  is  contrary  to  the  law, 
and  not  supported  by  the  evidence,  because 
one  clause  In  the  contract  is  made  to  destroy 
all  the  rest. 

Tbe  legal  oonelnsion  found  by  the  court 
f  rona  the  facts,  to  the  effect  that  tlie  defendant 
was  authorized  to  reject  all  of  the  horses  up- 
on a  sal)sequent  inspection,  and  was  under 
no  obligation  to  accept  any  of  them,  seems  to 
be  predicated  npon  the  written  contract  ex- 
rliisively.  We  are  not  prepared  to  say  that 
this  constructionof  the  instrument  is  correct. 
If  so,  however,  we  do  not  think  that  when 


it  is  read  In  the  light  of  tlie  plainllfTs  testi- 
mony it  supports  the  finding  referred  to. 
Looking  to  the  agreement,  as  supplemented 
by  the  otiier  evidence,  it  seems  cleur  that  the 
lot  of  horses,  85  or  100,  in  plaintiff's  hands, 
were  examined  by  defendant,  and  a  certain 
number  of  them  agreed  or  decided  to  tie 
taken  by  him.  This  number  is  ascertained 
by  plaintiff's  evidence  to  be  the  lot  so  exam- 
ined, except  10,  which  were  rejected  or  "cut 
back." 

It  appears,  further,  that  April  5, 1884,  was 
the  time,  ami  plaintiff's  pasture,  near  Hen- 
rietta, the  place,  of  delivery.  Tbe  contract 
price  for  the  horses  accepted  was  $55  per 
head.  These  facts  make  a  case  of  an  execu- 
tory contract  for  the  sale  of  personal  prop- 
erty, requiring  a  subsequent  acceptance  of 
tbe  property  by  the  purchaser.  The  rule  as 
to  the  measure  of  damages  for  the  failure  of 
the  vendee  to  receive  the  property  contracted 
for  is  ordinarily  the  difference  between  tbe 
contract  price  and  the  market  value  at  the 
time  and  place  of  delivery,  with  interest.  2 
Suth.  Dam.  359,  and  cases  cited,  p.  866. 
"  When  the  vendor  retains  possession  of  the 
article,  and  the  vendee  refuses  to  receive  it, 
the  vendor  is  the  agent  of  the  vendee.  At 
least,  he  may  so  elect  to  consider  himself, 
and  proceed  to  resell  the  property,  or  any  part 
thereof,  which  the  vendee  refuses  to  receive; 
and  tbe  vendee  is  chargeable  with  any  differ- 
ence in  the  price  agreed  to  be  paid  by  liiin 
and  the  actual  price  realized  on  a  resale, 
which  was  fairly  conducted,  if  less  than  tlie 
contract  price."  Field,  Dam.  §  298.  Tlie 
market  value  may  be  arrived  at  by  a  resale 
of  the  property  within  a  reasonable  time 
after  notice,  etc.,  using  all  proper  means  to 
secure  a  fair  sale;  nor  u  the  market  value  re- 
stricted to  the  place  of  the  breach  of  the  con- 
tract. The  vendor  may  transport  the  prop- 
erty to  another  place,  at  the  expense  of  the 
vendee,  for  8  market.  Tbe  plaintiff  Is  not 
confined  to  any  particular  species  of  evidence 
for  the  purpose  of  showing  his  loss  from  the 
breach  of  the  contract,  in  proving  the  value 
at  the  place  of  delivery.  In  the  almence  of  a 
market  at  such  place,  the  value  may  be  shown 
by  the  proof  of  the  market  price  at  the  near- 
est point  where  property  of  a  like  character 
could  be  bought  and  sold,  with  addition  of 
cost  of  transportation.  2  Suth.  Dam.  373; 
Field,  Dam.  248.  Applying  these  principles 
to  the  present  case,  we  are  of  opinion  that 
the  recovery  of  plaintiff  would  \m  based  upon 
tbe  number  of  horses  shown  by  the  evidence 
to  have  been  examined  and  accepted  by  the 
agent.  Campbell,  at  the  time  of  the  execution 
of  the  contract,  and  which  tbe  defendant  re- 
fused to  receive  at  plaintiff's  pasture  on  April 
5, 1884;  that  he  would  be  entitled  to  recover, 
as  the  measure  of  damage,  the  difference  be- 
tween the  contract  price  agreed  to  be  paid 
for  such  horses  and  the  net  proceeds  realized 
from  tbe  sale  of  the  same  at  tbe  nearest  mar- 
ket to  the  place  of  delivery,  as  shown  by  the 
evidence.  We  tnlnk  the  judgment  should  be 
reversed,  and  tlie  cause  remanded. 
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Stattoh,  G.  J.  Beport  of  the  commission 
of  appeals  examined,  their  opinion  adopted, 
and  the  jadgment  ia  reversed,  and  the  cause 


GLABNEr  V,  Statb. 

(Oourt  4tf  Appeal*  of  Texa$.    Nov.  91, 1888.) 

Ae«iiATi.TBD  AasAuiff— DmiSLT  Wbapon. 

An  axe  la  not  neoesaarUy  a  deadly  weapon ; 

and  on  trial  of  an  Information  for  an  aggravated 

assault  alleged  to  have  been  oommittea  "with  an 

axe,  the  uune  halng  a  deadly  weapon,  "the  state 

must  prove  that  th«  aze  was  soon  a  weapon  as 

would  be  lUceljr  to  prodnoe  death  or  serious  oodily 

Injury  when  used  ui  the  manner  it  was  attempted 

to  be  used. 

Appeal  from  Smith  ooontj  court;  B.  B. 
Bbaibd.  Judge. 

Information  against  Ike  Gladney  for  an 
aggravated  assault.  On  the  trial,  the  evi- 
dence showed  that  defendant  ordered  one 
Elias  Jones  out  of  his  yard;  and,  on  Jones' 
refusal  to  go,  defendant  seized  an  axe,  where- 
upon Jones  fled,  and  defendant  pursued  him 
some  distance  with  the  axe  in  his  hands. 
There  was  a  conviction,  and  defendant  ap- 
peals. 

Onion  di  Rioe,  for  appellant.  Aatt.  Atty. 
Gen.  DavicUon,  for  the  State. 

WiLLBON,  J.  This  ia  a  conviction  fbr  ag- 
gravated assault;  the  information  alleging 
the  aggravation  to  ha  tliat  tjie  assault  was 
committed  with  an  axe,  the  same  being  a 
deadly  weapon.  It  devolved  upon  the  state 
to  prove,  not  only  that  the  assault  was  com- 
mitted with  an  axe,  but  that  the  axe  was 
such  a  weapon  as  would  be  likely  to  produce 
death,  or  serious  bodily  Injury,  when  used  in 
the  manner  it  was  attempted  to  be  used.  An 
axe  is  not  necessarily  a  deadly  weapon.  Its 
character  in  this  respect  depends  upon  its 
size,  manner  of  use,  etc.  HiUiard  v.  State, 
17  Tex.  App.210;  McGrew  v.  State.  19  Tex. 
App.  802;  Willson,  Grim.  St.  §  844.  There 
is  not  sufficient  proof  in  the  record  before  us 
that  the  axe  attempted  to  be  used  by  the  de- 
fendant was  a  deadly  weapon,  aa  charged  in 
the  indictment.  We  must  hold,  therefore, 
that  the  conviction  is  not  warranted  by  the 
evidence.    Be  versed  and  remanded. 


Bkaoh  e.  Statb. 
{Court  of  Appedlt  of  Texas.    Nov.  14, 1889.) 

AOOOKPUOn— COBBOBORATIOir. 

On  a  trial  for  burglary,  P.  and  T.,  on  behalf 
of  the  state,  teetifled  that  defendant  confessed  to 
them  that  he  committed  the  burglary.  There  was 
evidence  tending  to  show  that  said  witnesses  were 
accomplices  in  the  orlme,  and  the  only  material 
corroboration  of  their  testimony  was  the  f  aot  that 
shortly  after  the  burglary  a  gun  taken  at  the  time 
was  found  in  defendant's  possession ;  but  defend- 
ant testified  that  he  purchased  it  from  T.,  and  that 
the  tatter  had  it  in  nls  possession  soon  after  the 
burglary,  and  before  defendant  had  it.  Held,  that 
the  court  should  have  charged  that,  unless  the  jury 
were  satisfied  from  the  evidence,  beyond  a  reason- 
able doubt,  that  defendant  did  not  purchase  the 
gun  from  T.,  or  that  T.  did  not  have  possession  of 
said  gun  before  it  was  found  in  defendant's  pos- 


session, they  should  not  oonslder  the  drcumstanoe 
of  defendant's  possession  as  corroborative  of  the 
testimony  of  said  witnesses. 

Appeal  from  district  court,  Erath  county; 
0.  E.  Bbll,  Judge. 

Cage  Beach  was  convicted  of  burglary,  and 
appesds. 

Frank  A  Devtne,  M.  W.  Martin,  and  J,  0. 
Jenkins,  for  appellant.  Asst.  Atty.  Gen, 
Davidson,  for  the  State. 

WiLUBOS,  J.  Fate  and  Thompson,  state 
witnesses,  testified  that  the  defendant  con- 
fessed to  them  that  he  committed  the  bur- 
glary. There  is  evidence  tending  to  show 
that  said  witnesses  were  accomplices  in  the 
crime,  within  the  meaning  of  article  741, 
Code  Crim.  Proc.  It  was  proved  that  recent- 
ly after  the  burglary  the  defendant  had  in 
his  possession  a  gun  which  tiad  been  taken 
from  the  burglarized  house  at  the  time  of  the 
burglary.  This  circumstance  of  the  pos- 
session of  the  gun  was  the  strongest,  if  not 
the  only,  material  corroboration  of  the  testi- 
mony of  the  witnesses  Fate  and  Thompson. 
In  explanation  of  such  possession,  the  de- 
fendant proved  that  he  purchased  the  said 
gun  from  said  Thompson;  that  said  Thomp- 
son had  possession  of  said  gun  soon  after  the 
burglary,  and  before  It  was  in  defendant's 
possession.  Instructions  as  to  accomplice 
testimony  were  given  the  jury  by  the  court, 
which,  as  far  as  they  extended,  were  correct, 
and  applicable  to  the  evidence.  In  view, 
however,  of  the  facts  above  recited,  we  think 
the  court  should  have  further  instructed  the 
jury  that  if  they  were  not  satisfied  from  the 
evidence,  tieyond  a  reasonable  doubt,  that 
defendant  did  not  purchase  the  gun  from 
Thompson,  or  that  Thompson  did  not  have 
possession  of  said  gun  before  it  was  found  in 
defendant's  possession,  then  they  should  not 
consider  the  circumstance  of  defendant's 
possession  of  the  gun  as  corroborative  of  the 
testimony  of  said  witnesses  Fate  and  Thomp- 
son. We  think  such  an  instruction  was  de- 
manded by  the  peculiar  facts  of  this  case,  and 
was  material  to  the  defendant,  and  tliat  the 
failure  to  give  them  was  calculated  to  and 
may  have  injured  the  rights  of  defendant. 
For  this  defect  in  the  charge  of  the  court, 
the  jadgment  is  reversed  and  the  cause  re- 
manded. 


Akdebson  v.  Statb. 
(Court  of  Appeals  of  Texas.    Nov.  W,  1881.) 
OAjnNO-HoDsa— EviDnsoB. 

1.  An  instruction,  on  a  trial  for  playing  oarda 
at  a  gaming  house,  defining  a  "gammg-hooie'*  as 
"a  house  or  part  of  a  house  where  gaming  is  car- 
ried on  as  a  business, "  is  correct. 

9.  A  conviction  for  suoh  otTensa  1*  not  war- 
ranted by  evidence  that  at  intervals  several  gtmea 
had  been  played  at  the  bouse  in  question. 

8.  Evidence  that  a  person  who  played  with  de- 
fendant was  a  professional  gambler  is  incompetent, 
where  it  does  not  appear  that  he  was  interested  in 
keeping  the  house,  or  that  the  object  of  tiie  evi- 
dence was  to  show  the  character  of  the  bouse. 

Appeal  from  Ellis  county  court;  B.  Uo 
Daniel,  Judge. 
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2>.  F.  Singleton,  for  appellant.    As$t.AUy. 
Ben,  Davidson,  for  the  State. 

White,  P.  J.  This  conviction  was  upon 
an  Indictment  for  playing  cards  at  a  public 
house,  to- wit,  a  gaming-house,  commonly  re- 
sorted to  for  purposes  of  gaming.  To  sustain 
a  conviction  upon  the  indictment  it  whs  es- 
sential that  the  state  should  prove  that  the 
house  was  a  "gaming-house."  Pen.  Code,  art. 
856;  Tummlns  V.  State,  18 Tex.  App.  13;  Bac- 
chus V.  State,  Id.  15;  Wlllson,  Crira.  St.  §  574. 
Tothis  issue  the  jury  was  properly  limited  and 
restricted  by  the  charge  of  the  court,»and  a 
gaming-house  was  defined  "as  a  house  or  part 
of  a  house  where  gaming  is  carried  on  as  a  bus- 
iness. "  We  are  of  opinion  that  this  definition 
is  correct.  As  it  is  tlie  occupation  carried  on  In 
a  house  which  constitutes  it  a  public  house, 
(Willson,  Crljn.  St.  §  576,)  so  it  is  the  occupa- 
tion or  business  of  gaming  carried  on  in  a 
house  which  constitutes  it  a  gaming-house. 
But  it  must  be  shown  that  gaming  is  carried 
on  as  a  business  or  occupation  in  the  house; 
and  the  honse  roust  be  devoted  to  or  used  for 
the  business  of  gaming.  If  used  for  other  pur- 
poses mainly,  then  one  or  more  acts  of  gam- 
ing, or,  indeed,  several  acts  of  gaming,  would 
not  necessarily  constitute  it  a  " gaming- 
house."  The  gaming  must  be  so  continuous 
or  frequent  as  that  it  can  be  said  that  tliat  is 
the  business  or  occupation  carried  on  in  the 
house.  As  to  whether  such  business  or  oc- 
cupation is  carried  on  in  a  bouse  is  a  question 
of  fact  to  lae  found  by  the  jury. 

As  presented  by  the  record,  the  evidence 
in  this  case,  so  far  as  it  relates  to  the  char- 
acter of  the  house,  was  substantially  that  the 
room  In  which  the  gaming  was  done  was  up- 
stairs, over  a  brick  blacksmith  shop, — a  room 
18x20  feet, — which  had  in  It  a  bed  or  cot, 
WHSh-stand,  table,  lamp,  chairs,  trunk, 
dotbes,  etc.,  and  was  such  a  room  as  boys 
aboat  town  usually  have  and  occupy.  As  to 
the  gaming  done  in  the  honse  or  room,  tbe 
evidence  only  shows  several  games  played  at 
intervals;  and  In  our  opinion  it  wholly  fails 
to  eetabllsh  for  the  house  the  character  of  a 
gaming-hoose, — that  is,  a  honse  where  gam- 
ing was  carried  on  as  a  business. 

Again,  the  state  was  permitted  to  prove, 
over  defendant's  objection,  that  oneBulIard. 
who  played  in  the  game  with  appellant,  fol- 
lowed no  occupation  other  than  gambling^ 
It  was  not  shown  that  fiullard  kept,  or  was 
in  any  way  interested  in  keeping,  the  house. 
The  fact  that  Bullard  was  a  gambler  would 
not  of  itself  make  any  house  in  which  he 
played  cards  a  gaming-house.  Of  course,  if 
gamblers  were  in  the  habit  of  playing  at  a 
lioase,  this  would  be  legitimate,  as  tending 
to  show  tbe  character  of  tlie  house  as  a  gam- 
ing-house. In  this  particular  case,  however, 
ft  was  both  immaterial  and  irrelevant  whetlier 
Bullard  was  or  was  not  a  gambler,  and, 
doubtless,  was  prejudicial,  in  so  far  as  de- 
fendant's guilt  was  concerned.  It  appears  to 
barve  been  tbu  object  of  the  testimony  to 
show,  not  the  character  of  tbe  house,  but  the 


character  only  of  Bullard.  Because  the  evi- 
dence before  us  is  insufficient  to  establish  the 
charge  that  the  house  at  which  the  playing 
was  done  was  a  gamjng-bouse,  the  judgmeu 
is  reversed,  and  tbe  cause  remanded. 


Fi.BK8  V.  Stats. 

Wabtklskt  v.  Samb. 

(Court  of  Appeals  of  Texas.    Nov.  87, 1880.) 

Appeal  from  Ellis  oouuty  court;  B.  MoDanibl, 
Judge. 

Qroce  A  Templeton,  for  Parks.  D.  F.  Single- 
ton, for  WarteUky.  AssU  Atty.  Gen.  Daoiaaon, 
for  the  State. 

Wbtts,  p.  J.  In  all  essential  particulars  which 
are  necessary  to tbeirdisposition  In  tltis  oourt,  thesa 
two  appeals  present  thesame  matters,  transactions, 
and  questions  as  have  just  been  decided  in  the  case 
of  Anderson  v.  State,  ante,  868.  All  the  cases  were 
for  playing  cards  at  the  same  house.  We  have 
seen  in  Anderson's  Case  that  the  state  failed  to 
prove  that  the  house  was  a  gaming-house.  In  thesa 
two  cases  the  evidence  is  equally  as  inoonolusWa 
and  insufficient.  In  so  far  as  other  new  question*, 
not  raised  and  disoussed  In  Anderson's  Case,  are 
presented  in  these  records,  the  same  will  not  be 
noticed,  because  not  likely  to  arise  on  another 
trial.  Because  the  evidence  does  not  support  tb« 
convictions,  the  judgment  in  each  of  these  oases  is 
reversed,  and  tlia  causa  remanded. 


Smith  v.  Statk. 
(Couft  of  Appeals  of  Texas.    Deo.  14, 1880.) 

THBIT — CiROCMBTAIITIAL  EviDBNOB. 

Though,  on  a  trial  for  the  theft  of  a  cow, 
there  are  strong  proximate  ciroumstances  tending 
to  show  that  the  stolen  animal  was  the  one  whloa 
witness  saw  defendant  drive  into  his  field  within 
a  week  before  the  stolen  cow  waa  missed  and  tta 
beef  and  hide  found  at  defendant's  honse,  yet,  as 
the  witness  did  not  see  and  identify  the  hide  as  of 
the  cow  he  had  seen  defendant  drive  into  his  field, 
a  failure  to  instmot  on  the  law  of  circumstantial 
evidenoe  is  error. 

Appeal  from  district  court.  Walker  coanty; 
F.  A.  Williams,  Judge. 

Indictment  of  Jordan  Smith  for  the  theft  of 
a  cow.  From  tbe  judgment  entered  on  a  ver- 
dict of  guilty  defendant  appeals. 

AberoTomhit  <ft  Randolph,  for  appellant. 
Asat.  Atty.  Gen.  Davidson,  for  tbe  State. 

Whiti,  p.  J.  The  charge  of  the  court 
was  specially  excepted  to  by  tbe  defense  up- 
on the  ground  that  it  did  not  submit  the  law 
with  regard  to  circumstantial  evidence.  In 
explaining  the  bill  of  exceptions,  tlie  learned 
judge  says:  "I  did  net  charge  as  to  circum- 
stantial evidence,  l)ecau8e  tbe  case  did  not 
depend  wholly  upon  that  character  of  evi- 
dence." In  this  we  differ  wltli  the  learned 
judge.  We  concede  that  thereare  very  strong 
proximate  circumstances  going  to  show  that 
the  red  roan  cow  in  Spillar's  mark  and  brand, 
seen  by  the  witness  Bill  Wilson  when  de- 
fendant drove  and  had  her  put  into  bis  field. 
Inside  of  a  week  of  the  time  Spillar's  cow  Wits 
missed,  searched  for,  and  the  beef  and  bide 
found  at  defendant's  honse,  was  the  alleged 
stolen  animal.  Still,  this  witness  did  not  sea 
and  identify  the  hide  as  of  the  animal  he  had 
seen  the  defendant  drive  up  and  have  turned 


Digitized  by 


Google 


870 


SOUTHWESTERN  BEPOETEH,  Voi,..12. 


(Tex. 


into  hlB  field.  The  identity  of  the  animal 
waa  wholly  an  inference  to  be  deduced  from 
circumatanoea.  It  is  unneceeaary  to  discnss 
other  questional  aa  they  will  not  ariae  on  an- 
other trial. 


BlOHABOeON  V.  Statb. 

{Court  of  Appealt  of  Texcu.    Not.  10, 1889.) 

HoMiaisa — iNsuiyrraa  Wokds— Byioixoa— Nxw 

TWAl/— iNSTRUCnOSS. 

1.  Under  Code  Crlm.  Proo.  Tex.  arl  781,  pro- 
Tiding  that  where  the  truth  of  the  causes  set  forth 
in  the  motion  for  a  new  trial  is  controverted  the 
judge  shall  hear  the  eTidence  by  affldaTit  or  other- 
wise, and  determine  the  cause,  it  is  improper  for 
the  judge  to  base  his  decision  on  information  ob- 
tained from  private  sources,  as  this  Is  not  legiti- 
mate evidence. 

3.  EvideDce  that  defendant  asked  deceased  if 
he  had  used  certain  insulting  language  oonceming 
himself  and  family,  and  that  deceased  repeated  the 
insulting  language,  which  was  such  as  waa  calcu- 
lated to  inflame  the  mind  to  such  a  degree  of  pas- 
sion as  to  render  it  incapable  of  cool  reflection,  and 
that  defendant,  under  the  immediate  influence  of 
the  sudden  passion  this  Insulting  language  aroused, 
slew  him,  raiited  the  issue  of  manslaughter,  and 
demands  an  instmetlon  presenting  the  law  on  that 
subject. 

8.  Evidence  of  a  witness  that  he  had  told  de- 
fendant, shortly  before  the  killing,  that  deceased 
had  used  such  languaga,  is  material,  as  tending  to 
show  that  the  killing  was  on  account  of  the  in- 
snlting  language,  though  between  that  and  the 
killing  defendant  asked  deceased  if  he  had  used 
the  language. 

4.  A  charge  in  a  trial  for  murder  which  fails 
to  define  "mauce"  is  fatally  defective. 

Appeal  from  district  court,  Hunt  county; 
E.  W.  Tekhuke.  Judge. 

Mr.  Brooks,  Mr.  Stinson,  and  SherriU  & 
Auttki,  tor  appellant.  Aast.  Attg.  Gen.  Dav- 
tdton,  for  the  State. 

White,  P.  J.  This  appeal  is  from  a  judg- 
ment of  conviction  for  murder  of  the  second 
degree.  Defendant  made  bis  first  applica- 
tion for  continuance  on  account  of  the  ab- 
sence of  two  witnesses,  John  Crane  and  W. 
E.  Charlton.  Defendant  was  arrested  and 
placed  in  Jail  on  July  5tb.  On  July  8th.  as 
soon  as  be  bad  employed  his  counsel,  he  sued 
out  process  for  his  witness  Crane,  to  Hunt 
county,  the  county  of  bis  alleged  residence, 
and  the  county  of  the  forum,  whiah  process 
was  returned  into  court  on  July  12th,  not  ex- 
ecuted, the  witness  not  being  found  after  dil- 
igent search.  This  application  for  continu- 
ance was  presented  to  the  court  on  July  15th, 
the  day  of  the  trial,  and  three  days  after  the 
return  of  process.  It  is  alleged  that  at  that 
date  Crane  was  temporarily  absent  from  the 
state.  Astotheabsent  witness  Charlton,  the 
defendant  sued  out  an  attachment  to  Bains 
county,  the  county  of  the  said  witness'  resi- 
dence, on  the  lOtb  day  of  July,  which  attach- 
ment was  returned  on  the  12th,  not  executed. 
After  the  return  of  process  in  both  instances 
on  the  12th,  defendant  took  no  otiier  steps 
within  the  next  three  days  to  secure  the  tes- 
timony or  the  presence  uf  said  witnesses. 
It  appears  that  the  witness  Crane,  several 
weeks  prior  to  the  trial,  started  to  Washing- 
ton Territory  with  cattle,  bat  whether  to  re- 


main there  and  become  a  dtizea  permanently 
was  not  known,  and  the  witness  himself  bad 
not  finally  determined.  In  either  event,  it 
would  have  been  impossible  to  take  and  re- 
turn the  deposition  of  the  witness  in  time  fur 
the  trial  of  the  case.  If  it  had  been  shown 
that  the  witness  had  permanently  removed  to 
and  settled  In  Washington  Territory,  and 
this  fact  might  have  been  ascertained  by  de- 
fendant, then  indeed  due  diligence  would  re- 
quire that  the  proper  effort  had  been  made 
to  take  his  deposition,  as  authorized  by  the 
Code.  Code  Crim.  Proc.  art.  764  et.  seq.; 
Bow|n  V.  State,  3  Tex.  App.  617.  Such  dil- 
igence, however,  could  be  excused  where  it 
is  made  to  appear  that  by  the  use  of  such  due 
diligence  the  testimony  by  deposition  of  said 
witness  could  not  have  been  obtained  in  time 
for  the  trial.  Hennessy  t.  State,  23  Tex. 
App.  340.  5  S.  W.  Bep.  215;  Willson.  Grim. 
St.  §  2164.  This,  we  think,  was  apparent  in 
this  case,  and  the  diligence  waa  sufficient  as 
to  the  witness  Crane.  As  to  the  witness 
Charlton,  the  diligence  was  not  perhaps  as 
strict  as  it  might  and  probably  should  have 
been;  the  fact  being  that  another  attach- 
ment, if  sued  out  promptly  after  the  return 
of  the  first,  in  all  probability  could  have  been 
or  might  have  been  served  upon  the  witness, 
had  he  been  in  Bains  county.  Jackson  r. 
State,  23  Tex.  App.  183,  5  S.  W.  Bep.  371. 
Thus  it  appears  that  the  diligence  aa  to  one 
witness  was  sufiRcient,  while  it  was  insuffi- 
cient as  to  the  other.  When  all  the  statutory 
requirements  have  been  complied  with  In  the 
application,  a  continuance  is  not.  under  our 
present  law,  (Code  Crim.  I'roc.  art.  560,  anbd. 
6, )  a  matter  of  right,  but  its  truth,  merit,  and 
sufficiency  are,  notwithstanding,  still  matters 
to  be  passed  upon,  and  within  the  sound  dis- 
cretion of  the  court.  But  if  the  continuance 
be  refused,  and  the  defendant  be  convicted, 
the  court  is  required  to  grant  a  new  trial 
where  the  absent  testimony  appears  material 
and  probably  true;  and  if  the  absent  testi- 
mony, in  view  of  the  evidence  adduced  on 
the  trial,  appears  material  and  probably  true, 
the  fact  that  the  application  failed  to  comply 
strictly  with  the  requirements  of  the  statute 
sliould  not  defeat  the  granting  of  the  new 
trial.  And  especially  is  this  so  with  regard 
to  the  strictness  of  the  diligence  used.  Will- 
son.  Crim.  St.  g  2186;  Simmons  t.  State,  26 
Tex.  App.  514,  10  S.  W.  Bep.  116;  McQine 
V.  State,  25  Tex.  App.  247. 7  8.  W.  Rep.  667. 
Of  course.  If  there  has  been  a  total  want  or  a 
gross  neglect  in  the  exercise  of  diligence,  the 
defendant  would  not  be  entitled  to  luveeitber 
his  application  for  continuance  or  motion  for 
new  trial  on  this  point  considered.  In  such 
case  he  could  have  no  ground  of  complaint. 
"Any  material  fact  stated,  affecting  diUgenoa 
in  an  application  for  a  continuance,  may  be 
denied  by  the  adverse  party.  The  denial 
shall  be  in  writing,  and  supported  by  theoAth 
of  some  credible  person,  and  filed  as  soon  aa 
practicable  after  the  filing  ot  the  application 
for  a  continuance."  Code  (Mm.  noc.  ait> 
564.    And  "when  a  denial  ia  filed    •    •    * 
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the  iaane  shall  b«  tried  by  the  judge,  and  he 
shall  hear  testimony  by  affldavits,  and  grant 
or  refuse  the  continuance,  according  to  the 
law  and  the  facts  of  the  case."  Id.  art.  565. 
In  this  case  the  state  did  not  controvert  the 
diligence  as  above  provided,  nor  in  fact  was 
the  application  controverted  at  all  in  the  first 
instance.  Still  this  did  not  preclude  the  state 
from  controverting  it  as  to  diligence  on  the 
motion  for  a  new  trial.  Walker  v.  Stute,  13 
Tex.  App.  618;  Jetton  t.  State.  17  Tex.  App. 
811. 

Where  the  truth  of  the  causes  set  forth  in 
the  motion  for  new  trial  is  controverted,  the 
practice  is  for  "the  judge  to  hear  evidence, 
by  affidavit  or  otherwlBe,  and  determine  the  is- 
sue." Code  Crim.  Froc  art.  781.  In  this  case 
the  motion  for  new  trial  was  controverted, 
and  especially  so  with  reference  to  defend- 
ant's application  for  continuance.  Defendant 
saved  a  bill  of  exceptions  to  the  overruling 
of  his  application,  to  wiiich  the  learned  triiU 
judge  appends  a  lengthy  explanation  of  the 
reasons  which  actuated  him  in  his  ruling  in 
refusing  the  new  trial,  in  tso  far  as  it  was 
based  upon  this  application  for  a  continu- 
ance. After  he  had  overruled  the  applica- 
tion, and  during  a  recess  of  court,  he  says  he 
saw  and  conversed  in  person  privately  with 
the  father  of  the  absent  witness.  Crane, 
and  the  father  told  him  (the  judge)  thxt 
be  bad  iieard  his  son  tell  wliat  he  knew,  and 
that  his  son  did  not  see  the  difficulty,  nor 
any  part  of  it.  The  judge  says  he  did  not 
believe  the  witness  Crane  would  testify  as  set 
out  in  the  application,  and,  if  he  did,  he  did 
not  think  such  testimony  would  be  true,  or 
probably  true.  We  are  not  satisfied,  even, 
as  to  the  propriety  of  a  judge  privntely  seek- 
ing information  as  to  a  matter  of  fact  pend- 
ing before  him  for  decision.  Such  statements 
are  hearsay,  and  are  not  legitiumte  evidence. 
Hia  decision  on  the  motion  for  new  trial 
should  be  based  upon  the  evidence  he  has 
beard  by  affidavit  or  otherwise.  Id.  It  must 
be  evidence  testified  or  sworn  to  on  the  hear- 
ing before  him,  and  where  the  witness'  state- 
ments, credibility,  and  means  of  knowledge 
can  be  fully  and  legally  ascertained.  Ex 
parte,  independent,  and  unswoi-n  statements 
should  not  be  allowed  to  override  a  defend- 
ant's sworn  statement.  The  judge  might,  if 
be  deemed  proper,  have  called  Crane's  father 
to  the  stand,  if  he  knew  or  had  any  reason 
to  believe  that  said  Crane  knew  facts  im- 
portant and  pertinent  to  the  issue,  and  there- 
by have  given  defendant  a  right  to  subject 
bim  and  his  statements  to  the  legal  tests  ap- 
plied generally  to  witnesses  and  their  evi- 
dence, if  he  had  so  desired.  We  have  only 
animadverted  upon  this  matter  because  the 
trial  judge  in  his  explanation  has  expressed  a 
desire  that  we  should  prescribe  some  rule  in 
tbe  premises.  We  have  no  hesitancy  in  say- 
ing, however,  that  in  so  far  as  the  absent 
witness  Crane  was  involved  in  tbe  contest 
over  the  motion  for  a  new  trial,  In  our  opin- 
ion, his  decision  holding  that  the  said  testi- 
mony would  not  be  given  by  the  witness  if 


present,  and  that  if  given  It  would  not  prob- 
ably be  true,  is  correct,  and  fully  supported 
by  the  affidavits  of  tbe  witnesses  Jackson, 
Kinsingham  and  Harlow. 

As  to  tbe  absent  witness  Charlton,  by 
whom  defendant  proposed  to  prove  that  late 
in  tlie  evening  before  the  homicide  said  wit- 
ness told  defendant  of  insulting  language 
ased  by  deceased  towards  the  mother  of  de- 
fendant, in  his  explanation  the  learned  judge, 
as  one  of  his  reasons  for  not  believing  tliat 
the  proposed  testimony  was  probably  true,  or 
that  Charlton  ever  had  such  conversation 
with  defendant,  says  that  the  accused  testi- 
fied in  his  own  behalf,  and  that  he  does  not 
testify  that  Charlton  told  him  anything.  In 
this  the  learned  judge  is  certainly  mistaken, 
because  in  tbe  statement  of  facts,  approved 
by  him  as  correct,  we  find  in  the  testimony 
of  tbe  defendant  that  he  speaks  of  going  to 
Black  Jack  Grove,  and  says:  "  I  also  had  a 
talk  with  W.  £.  Charlton,  who  told  me 
about  tbe  same  thing  that  John  Smith  did 
about  Ladd's  talk  concerning  me  and  my 
mother. "  And  in  the  contest  over  the  new 
trial  two  of  defendant's  witnesses,  Halbrook 
and  Farhani,  state  in  their  affidavits  that 
they  were  at  Black  Jack  Grove,  and  defend- 
ant was  there  until  late  in  the  afternoon,  and 
that  they  saw  him  in  conversation  with 
Charlton.  But  the  court  further  says  that 
said  testimony,  if  true,  was  not  material,  be- 
cause the  evidence  in  the  case  failed  to  show 
that  defendant  killed  the  deceased  npon  his 
first  meeting  with  him  after  he  had  been  in- 
formed of  thie  insulting  language  used  by  de- 
ceased towards  his  mother,  and  that  there- 
fore defendant  could  not  legally  avail  of  such 
"adequate  cause"  to  reduce  the  killing  to 
manslaughter.  Pen.  Code,  aft.  598;  Melton 
V.  State,  24  Tex.  App.  47,  5  S.  W.  Rep.  652; 
Parker  v.  State,  24  Tex.  App.  61,  5  S.  W. 
Hep.  658;  Norman  v.  State,  26  Tex.  App. 
221,  9  S.  W.  Bep.  606;  Willson,  Crim.  St.  S 
1022. 

In  bis  testimony  the  defendant  says:  "I 
left  town,  and  went  to  Mr.  Cal  liippey's, 
where  there  was  a  party.  I  did  not  know 
that  Ladd  would  be  at  the  party,  but  after  I 
had  been  there  for  quite  a  while  I  saw  him. 
Some  time  after  I  gut  there  Ladd  came  to 
me,  and  said  he  wanted  to  see  me.  I  told 
him  to  wait  a  minute.  At  that  time  I  was 
talking  to  some  one  in  tbe  hall.  After  a  few 
moments,  when  the  conversation  was  con- 
cluded, I  turned  and  said  to  him  I  wds  ready, 
and  what  did  he  want.  He  said  he  wanted 
to  See  me,  and  I  went  out  of  the  north  hall 
door  with  him.  He  went  in  front  of  me, 
and,  as  he  walked  off  the  steps  leading  to  the 
cistern,  he  put  his  right  hand  under  his  coat 
about  bis  hip  pocket.  We  walked  out  close 
to  the  cistern,  and  stopped,  and  when  I  said 
to  him,  ■  Do  you  mean  all  you  have  been  say- 
ing about  me  and  my  mother?'  and  he  re- 
plied, •  Tea,  I  mean  every  d — d  word  of  it;  * 
and  immediately  drew  his  pistol,  cocked  it, 
and  presented  it,  and  snapped  it  at  my  head. 
I  knocked  the  pistol  up  with  my  left  hand. 
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and  I  think  I  knocked  it  out  of  his  hand,  and 
stabbed  him  with  my  rigbt.  I  do  not  know 
whether  I  knocked  the  pistol  out  of  his  hand 
or  not.  When  I  stabbed  him  he  turned  and 
ran  round  the  house.  I  left  soon  thereafter. " 
The  state's  w  itness  Huff  says  that  a  short  time 
before  the  difiBculty,  while  he  and  defendant 
were  out  in  the  yard  together,  the  defendant 
said:  "I  see  John  Ladd  here.  I  am  going  to 
ask  him  if  he  means  what  he  has  been  saying 
about  me  and  my  family."  State's  witness 
Love  testified  that  he  saw  defendant  walk  up 
to  Ladd,  touch  him,  and  tell  him  he  wanted 
to  see  him,  and  they  went  out  together. 
Thomas  Center,  defendant's  witness,  relates 
the  matter  prelty  much  as  defendant  does, 
and  be  says  that,  after  they  had  walked  out 
and  off  the  gallery,  he  heard  defendant  say, 
"John,  do  you  mean  all  you  have  been  say- 
ing about  me  and  my  folks?"  and  Ladd  re- 
plied, "Yes,  I  mean  every  damned  word  of 
it;"  and  he  says  he  heard  a  pistol  click  and 
snap.  The  insulting  language  used  by  de- 
ceased was  that  defendant's  mother  "was  a 
part  negro,  a  whore,  and  had  raised  a  family 
of  bastard  children,  and  that  defendant  was 
a  half  negro."  Several  witnesses  testifled  to 
having  heard  deceased  use  this  language,  and 
the  application  for  continuance  stat^  that 
the  absent  witness  Charlton  bad  told  defend- 
ant about  dark,  at  Black  Jack  Grove,  that  de- 
cased  had  used  this  language,  and  that  such 
would  be  his  testimony. 

The  court  says  the  testimony  became  im- 
material, because  defendant  did  not  kill  de- 
ceased as  soon  as  he  met  him.  Suppose  he 
did  not  kill  him  as  soon  as  he  first  met  him, 
but  suppose  that  he  doubted  that  deceased  had 
or  could  have  used  such  language,  notwith- 
standing he  had  been  so  often  told  that  he  had, 
and  that  he  determined  to  satisfy  his  own  mind 
byaskinghimin  person  about  it,  and  that  up- 
on his  doing  so  the  deceased  repeated  thelan- 
guage  to  him  in  person.  Was  not  that  a 
new  and  aggravating  insult,  and  one  doubly 
calculated  to  inflame  his  mind  to  such  a  de- 
gree of  passion  as  to  render  it  incapable  of 
cool  reflection?  And  suppose  he  acted  upon 
that,  and  not  upon  the  previous  provocation, 
was  that  any  tlie  less  an  adequate  cause  be- 
cause it  was  repeated  to  hira  in  person?  A 
mas  may  well  doubt  that  it  is  possible  that 
another  could  have  defamed  his  wife  or 
mother  until  he  has  it  confirmed  from  his 
own  lips,  and  to  hear  bim  utter  tlie  defama- 
tory language  with  his  own  lips  is  far  more 
insulting  than  to  have  re^rts  of  such  in- 
sults come  at  second  hand  from  a  thousand 
reliable  sources.  Some  men,  perhaps,  under 
the  circumstances,  would  not  have  waited  as 
defendant  did,  but  would  have  slain  deceased 
upon  the  information  he  had  already  received. 
Tills  does  not  alter  the  question.  If  defend- 
ant asked  the  deceased  out  of  the  house  for 
the  purpose  of  ascertaining  from  liim  whether 
or  not  he  had  used  the  insulting  language 
about  his  mother  as  he  had  been  informed, 
and  deceased,  in  reply  to  his  question,  stated 
tliat  he  had  said  and  meant  every  word  im- 


puted to  him,  and  the  defendant,  nnder  the 
immediate  influence  of  the  sudden  pauitn 
this  insulting  language  aroused  slew  him,  he 
would  only  be  guilty  of  manslaugliter,  pro- 
vided the  jury  believed  the  passion  was  such 
as  to  inflame  his  mind  so  as  to  render  it  in- 
capable of  cool  reflection.  Wlllson,  Crim. 
St.  §  1022;  Williams  v.  State,  24  Tex.App. 
637,  7  S.  W.  Rep.  888;  Eanea  v.  State,  10 
Tex.  App.  421.  As  tending  to  show  that 
tlie  killing  was  on  account  of  the  imulUng 
language  to  his  mother,  and  for  no  other 
cause,  we  are  of  opinion  that  the  proposed 
testimony  of  the  absent  witness  Charltoa 
was  both  material  and  probably  true,  in  tt» 
light  of  the  other  evidence  in  the  case. 

We  are  also  of  opinion  that  the  charge  of 
the  court  failed  and  omitted  pertinetitly  and 
afflrmatively  to  instruct  the  jury  upon  that 
phase  of  the  law  of  manslanghtw  which 
we  have  above  indicated.  Nowhere  in  the 
charge  were  the  Jury  told  what  would  be  the 
law  if  defendant  called  deceased  out,  or  went 
out  on  invitation  of  deceased,  and  then  asked 
him  concerning  ihe  Insulting  language,  and 
deceased  repeated  U)e  same  in  person  to  bin, 
thereby  offering  a  new  insult;  nor  was  thi» 
precise  phase  of  the  case  presented  in  an;  oi 
the  refused  Instractions. 

Again,  defendant  has  t)een  found  guiltjof 
murder  of  the  second  degree.  Now,  while 
malice  does  not  enter  into  nor  become  an  ele- 
ment of  manslaughter,  it  is  one  of  tite  main 
constituents  of  all  murder,  and  ttie  rule  is 
well  settled  that  in  all  trials  for  murder  the 
charge  of  tlie  court  should  explain  tlie  term 
"  malice. "  Babb  v.  State,  12  Tex.  App.  491; 
Caruthers  v.  State,  18  Tex.  App.  339;  Will- 
son,  Crim.  Forms,  708,  709.  The  learned 
trial  judge  has  omitted  to  explain  tiie  term 
"malice"  to  the  jury  in  his  charge,  and  the 
charge  is  therefore  defective.  For  the  sev- 
eral reasons  above  indieated,  the  judgment  is 
reversed,  and  cause  remanded. 


Obeen  v.  Static. 

(Court  of  Appealt  of  Texas.    Deo.  90, 1889.) 

Cbiuinai.  liLV — Vaaui — Evioaxca. 

1.  Act  lex.  April  i,  1889,  (Gen.  Laws  31at  L«. 
p.  87.)  enUtled  "An  act  to  create  articles  2l6a 
and  iVBb"  of  Code  Crim.  Proc.  Tes.  Ut  4,  c  2, 
merely  added  two  srti(de*  to  chapter  8,  which  pre- 
Boribes  the  venue  of  oSanses,  and  did  not  operate 
as  a  lepeal  thereof. 

9.  Though  It  Is  error  to  permit  the  stata  to 
show  that  the  repotiAloa  of  the  prosecoUiig  wit- 
ness for  tenth  and  veraottr  was  good  when  U» 
credibility  has  not  been  attacked,  a  new  trial  will 
not  be  granted  on  this  ground  alone. 

8.  On  a  trial  for  an  assaait  with  Intent  to  oon- 
mit  murder,  evidence  of  the  good  or  bed  character 
of  tbe  proaeonting  witness  for  chastity  is  irrele- 
vant,' though  the  aUeged  cause  of  the  assault  wss 
insulting  words  or  oonduot  of  the  prosecuting  wit- 
ness to  the  wife  or  daughter  of  defendant. 

4.  Where  the  evidenee  shows,  without  ooo- 
fliot,  that  the  assault  was  premeditated,  deliberate 
and  with  a  formed  design  to  kill,  the  giving  of  so 
instruction  on  the  law  of  manslaughter  ia  an  enor 
of  which  defendant  cannot  compli^a. 

5.  Defendant  oannot  complain  of  improper 
questions  by  the  state  that  ware  auswered  faror- 
ably  to  him. 
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.  Appeal  from  district  court,  Lampasas  ooun- 
ty;  W.  A.  Blackburn,  Judge. 

Indictment  of  G.  B.  Green  for  an  assault 
with  intent  to  commit  murder.  He  was  con- 
Ticted,  and  appenls. 

Mathews  A  Wood,  for  appellant.  Asst. 
Attjf.  Gen.  Davidson,  for  the  State. 

Wn-UON,  J.  1.  It  is  claimed  for  the  de- 
fense tliat  chapter  2,  tit.  4,  of  tlie  Code  of 
Criminal  Procedure,  prescribing  the  venue  of 
offenses,  was  repealed  by  the  act  of  April  4, 
1889.  (Gen.  Laws  21st  Leg.  p.  87.)  That  act 
merely  adds  to  said  chapter  two  articles,  and 
does  not  repeal,  or  in  any  manner  affect,  the 
other  articles  of  said  chapter.*  That  such 
was  the  legislative  intent  is  manifest  from 
the  title  of  said  act,  which  is:  "An  act  to 
create  articles  216a  and  216b  of  title  4,  chap- 
ter 2,  of  the  Code  of  Criminal  Procedure  of 
the  State  of  Texas."  But,  even  if  said  chap- 
ter had  been  repealed,  it  would  not  avail  the 
defendant,  because  the  venue  of  his  offense 
would  be  fixed  by  the  common  law  in  Lam- 
pasas ooanty,  that  being  the  county  in  which 
the  offense  was  committed. 

2.  Conceding  that  the  credibility  of  the 
witness  Jasper  Graey  bad  not  been  attncked, 
and  that  it  was  error,  therefore,  to  admit  tes- 
timony on  behalf  of  the  state  tiiat  his  gen- 
eral reputation  for  truth  and  veracity  was 
good,  (Rusiiing  v.  State,  25  Tex.  App.  607, 
8  S.  W.  Rep.  807.)  we  do  not  think  this  error 
alone  should  reverse  the  conviction,  b4>cause 
it  is  not  an  error  calculated  to  injure  the 
rights  of  defendant.  It  is  a  presumption  in- 
dulged by  the  law  that  a  witness  unim- 
peached  is  credible ;  and  it  could  not,  there- 
fore, injure  the  rights  of  the  defendant  to 
prove  that  which  the  law  presumed.  We  ap- 
prehend that  no  case  can  be  fonnd  wherein  it 
has  been  held  that  for  such  error  alone  a  con- 
viction should  be  set  aside. 

8.  Without  objection  of  defendant,  the 
state  was  permitted  to  prove  the  good  char- 
acter of  the  prosecuting  witness,  Jasper 
Graey,  for  chastity.  In  our  opinion,  the 
character  of  said  witness  for  chastity  was  not 
a  legitimate  issue  in  the  case.  We  cannot 
perceive  what  legal  bearing  It  could  hare 
upon  the  main  Issue.  If  he  was,  by  general 
reputation,  a  most  beastly  libertine,  Ifts  life 
was  still  under  the  protection  of  the  law;  and 
a  murderous  assault  upon  him  by  the  defend- 
ant could  not  be  excused,  justified,  or  even 
mitigated  by  reason  of  such  bad  reputation. 
On  the  other  hand,  if  bis  general  reputation 
for  chastity  was  good,  yet,  if  defendant  had 
reason  to  believe,  and  did  believe,  that  his 
wife  or  his  daughter  had  been  debauched  or 
insulted  by  him,  such  general  good  reputa- 
tion could  not  render  more  criminal  an  as- 
sault committed  upon  him  by  defendant.  We 
are  of  opinion  that  all  testimony  admitted, 
and  all  rejected,  bearing  npon  the  general 
reputation  for  chastity  of  said  witness,  was 
irrelevant  and  inadmissible;  and  this  view  of 
the  matter  disposes  of  several  of  defendant's 
bills  of  exception. 


4.  Counsel  for  the  prosecution  propounded 
some  improper  questions  to  witnesses,  and 
should  have  been  severely  reprimanded  for 
doing  so.  These  questions,  however,  were 
answered  by  ttie  witnesses  favorably  to  the 
defendant;  and  hence  we  do  not  see  that  he 
could  have  possil)Iy  been  prejudiced  thereby. 

5.  As  we  view  the  evidence,  the  charge  of 
the  court  is  applicable  to  it,  and  is  full,  falr^ 
and  correct  upon  every  phase  of  the  case. 
Instructions  upon  the  law  of  manslaughter 
were  given  the  jury,  when  such  instructions 
might  well  have  been  omitted,  because  the 
facts  proved  do  not  fairly  raise  the  issue  of 
aggravated  assault.  There  is  no  conflict  in 
tlie  evidence  as  to  the  character  of  the  as- 
sault. It  was  premeditated,  deliberate,  and 
^with  a  formed  design  to  kill.  It  was  not  com- 
mitted under  the  influence  of  sudden  passion. 
It  was  committed  without  adequate  cause. 
If  the  cause  of  the  assault  was  insulting 
words  or  conduct  of  Jasper  Graey  to  the  wife 
or  daughter  of  defendant,  then  the  evidence 
conclusively  shows  that  defendant  did  not  as- 
sault Graey  at  his  first  meeting  with  him 
after  being  informed  of  such  insulting  words 
or  conduct.  We  find  no  error  in  the  convic- 
tion. We  think  the  defendant  has  had  a  fair 
and  impartial  trial,  and  the  judgment  Is  af- 
firmed. 


Duncan  et  al.  v.  Tufts. 

iSuprenne  Court  of  Ar1can$a».   Jaa  18,  1890.) 

CH4NOS  or  Vbnub. 

Under  Hansf.  Dig.  Ark.  {  64S8,  providinff 

that,  It  the  clerk's  fees  on  order  for  •  ^ange  of 

venue  are  not  paid  by  the  party  asking  the  order 

within  15  days,  the  order  shall  be  void,  where  snah 

order  is  made,  and  the  parties  thereafter  volunta- 

rily  go  to  trial  in  the  court  in  which  the  ootion  was 

first  brought,  it  will  be  presumed  tixat  the  fses 

were  not  paid. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty*. John  A.  Wiujams.  Judge. 

Action  by  J.  W.  Tufts  against  T.  B.  Dun- 
can &  Co.,  to  recover  the  piice  of  soda-water 
I4>paratus.  From  a  verdict  and  judgment  in 
favor  of  plaintiff,  defendants  appeal. 

N.  T.  White,  for  appellante.  W.  8.  Mc- 
Cain and  John  W.  Cravtford,  for  ^pellee. 

Feb  Curiam.  An  order  tor  a  change  of 
venne  in  a  civil  case  is  made  upon  ttie  condi- 
tion that  the  clerk's  fees  shall  be  paid  by  the 
party  in  whose  favor  it  is  granted  within  15 
days  from  granting  the  order.'  If  the  clerk 
is  uot  satisfied  within  that  time,  the  order  be- 
comes void,  and  the  court  making  it  retains 
jurisdiction  of  the  cause.  Haglln  v.  Rogers, 
87  Ark.  491.  It  is  incumbent  upon  the  ap- 
pellant, who  relies  upon  the  failure  of  the 
jurisdiction  of  the  court  in  which  the  order 
is  made,  to  show  affirmatively  the  facts  which 
deprive  it  of  jurisdiction;  and,  where  the 
record  shows  only  that  an  order  for  a  change 
of  venue  was  made,  and  thereafter  a  volun- 
tary submission  to  trial  by  the  parties,  it  will 
be  presumed  that  the  conditions  upon  whicl^ 
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the  order  was  made  have  not  been  compiled 
with.  Under  the  issues  made  by  the  plead- 
ings In  this  case,  the  only  question  for  the 
Jury's  consideration  was  whether  the  defend- 
ant was  entitled  to  a  deduction  from  the 
amount  sued  for.  The  question  was  sub- 
mitted to  them  under  fair  instructions  from 
the  court,  upon  conflicting  evidence,  and  the 
jury  found  for  the  plaintiff.    Affirm. 


BihL  et  ol.  0.  Bates. 
(Supremt  Court  of  Arkansas.    Jan.  18,  1890.) 

Vi.Ot.TION  OF  JUDOKBNT, 

In  an  action  to  foreclose  a  vendor's  lien  on 
land,  plaintiff  (Uleged  that  some  of  the  defendants 
who  were  non-residents  had  obtained  judgment 
AK^nst  the  vendee,  and  bad  sold  the  land  under 
execution,  but  failed  to  allege  who  became  the  pur- 
chaser, or  wbftt  Interest  these  defendants  bad  in 
the  land.  The  record  shows  no  warning  order 
aKalnst  these  defendants,  and  no  appearance  by 
tnem  except  th  rough  an  attorney  od  (item  appoint- 
ed by  the  court.  Held,  that  the  judgment  will  be 
vacated  and  the  complaint  dismissed  as  to  them. 

Appeal  from  circuit  court,  Saline  county; 
J.  B.  Wood,  Judge. 

Action  by  George  H.  Bates  against  J.  W. 
G.  Wierman  and  Hill,  Clarke  &  (3o.,  to  fore- 
close a  lien  on  certain  property  in  which 
Hill,  Clarke  &  Co.  had  obtained  an  interest 
by  virtue  of  a  judgment  and  sale  under  exe- 
cution. A  decree  was  entered  for  plaintiff 
for  the  sum  claimed  by  him,  which  wa.s  made 
a  lien  on  the  premises,  and  a  sale  of  the  prop- 
erty ordered,  from  wMch  Hill,  Clarke  &  Co. 
appeal. 

Cohn  A  Cohn,  for  appellants,  ffeo.  W. 
8hlnn,  for  appellee. 

Pbr  Cubiah.  The  complaint  to  foreclose 
a  vendor's  lien  alleged  that  the  appellants, 
who  were  non-residents,  had  obtained  judg- 
ment against  Welrman,  the  vendee,  and 
caused  the  land  which  the  complaint  sought 
to  condemn  to  be  sold  under  execution.  It 
was  not  alleged  who  became  the  purchaser  at 
the  sale,  or  what  interest  the  appellants  have 
in  the  land.  The  record  shows  no  warning 
order  against  the  appellants,  and  there  was 
no  appearance  by  them,  except  through  an 
attorney  ad  litem  appointed  for  them  by  the 
court  The  judgment  was  therefore  without 
warrant  as  to  them,  and,  as  the  complaint 
does  not  disclose  that  they  have  any  interest 
In  the  premises,  instead  of  remanding  the 
cause  for  further  proceedings  the  judj^ment 
will  be  vacated,  and  the  complaint  dismissed, 
as  to  the  appellants.    It  Is  so  ordered. 


Dtal  0.  Hats. 
(Supreme  Court  of  Arkansas.    Feb.  1, 1890.) 

SePAIUTB  DBWrBBSB. 

Where  the  separate  demurrer  of  one  of  sev- 
eral defendants  is  sustained,  and  the  action  dis- 
missed, it  is  dismissed  as  to  him,  and  left  pending 
as  to  the  defendants  not  demurring. 

Appeal  from   circuit   court,  St.  Francis 
county;  M.  T.  Samdebs,  Judge. 


Action  by  M.  J.  Dyall  against  G.  G.  Win-  _ 
frey.  and  E.  Hays,  as  surviving  partner  of ' 
LittleQeld  &  Hays,  (a  firm  composed  of  J.  S. 
Littlefield  and  E.  Hays,)  to  enforce  ven- 
dor's lien  for  purchase  price  of  mill,  and  for 
judgment  against  defendants;  and  from  a 
judgment  on  demurrer  in  favor  of  Hayes,  and 
an  order  refusing  to  permit  plaintiff  to  file 
amended  complaint,  plaintiff  appeals. 

George  8ihly,  for  appellant. 

Feb  CiTBiAH.  Hayes'  separate  demurrer 
was  sustained,  and  thereupon  the  action  was 
dismissed.  The  legal  effect  of  this  was  to 
dismiss  as  to  Hayes,  and  leave  the  action  pend- 
ing  as  to  tli%  other  defendants.  As  no  cause 
of  action  was  stated  against  Hayes,  and  no 
vendor's  privilege  against  the  property 
claimed  by  him  shown,  the  judgment  of  dis- 
missal as  to  him  was  right.    AiUrm. 


St.  Loins,  I.  M.  &  S.  Br.  Go.  «.  Aixx>z. 

(Supreme  Court  of  Arkansas.    Jan.  18, 18W.) 

Cabbibrs — RaaciATioKS — FxiLcaa  to  Stop  Tbub. 

1.  It  is  not  an  unreasonable  regulation  for  s 
railway  company  to  refuse  to  designate  as  a  flag 
station  for  through  trains  an  unincorporated  town, 
situate  within  three  miles  of  a  regulair  station,  and 
containing  only  a  few  houses. 

2.  Where  trains  habitually  stop  at  a  certain 
station,  and  an  agent  of  the  company  sells  a  retom 
ticket  to  that  station  to  a  person  woo  has  t>een  in- 
formed of  the  custom,  and  relies  on  it,  and  the 
agent  knows  that  the  purohaoer  intends  to  use  the 
ticket  to  return  on  a  train  which  does  not  stop  at 
that  station,  but  does  not  inform  him  of  the  fact, 
the  company  is  liable. 

Appeal  from  circuit  court.  White  county; 
M.  T.  Sandbbs,  Judge. 

Action  by  J.  £.  Adcox  against  the  St. 
Louis,  Iron  Mountain  &  Southern  Bailway 
Company,  to  recover  the  damages  sustained 
by  reason  of  defendant's  train  having  re- 
fused to  stop  at  a  station  to  take  on  plaintiff 
after  it  had  been  flagged.  From  a  judgment 
in  favor  of  plaintiff,  defendant  appeals. 

Dodge  <£  Johnson,  for  appellant.  2*.  /. 
Oliphint,  for  appellee. 

Per  Curiam.  1.  The  refusal  of  a  railway 
company  to  designate  as  a  flag  station,  for 
its  through  trains,  a  place  which  is  not  an  in- 
corpsrated  town,  which  contains  only  a  few 
houses,  and  is  situated  within  three  miles  of 
a  regular  station,  is  not  an  unreasonable  reg- 
ulation. The  facts  being  uncontroverted,  it 
was  the  province  of  the  court  to  declare  the 
regulrttions  reasonable.  To  submit  the  qaes- 
tion  to  thejury  for  determination,  undersach 
circumstances,  was  simply  to  leave  the  mat- 
ter to  their  discretion,  which  was  error. 

2.  If  the  plaintiff,  without  fault  of  bis. 
was  misled  by  the  company'a  custom  Into  be; 
lievlng  that  the  place  was  a  flag  station  for 
night  passenger  trains,  then  his  right  to  re- 
cover was  the  same  as  though  he  had  been 
misdirected  by  its  authorised  agent.  Bail- 
way  Co.  V.  Atchison.  47  Ark.  74;  Hobbs  v. 
Railway  Co.,  49  Ark.  357,  5  S.  W.  Rep.  586; 
2  Wood,  By.  Law,  1174.    It  would  be  otb- 
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erwiae  if  he  was  not  informed  of,  or  bad 
not  relied  upon,  the  custom,  or  it  tbe  stoppage 
of  tbe  trains  waa  only  oasual,  and  not  ba* 
bltaal.  The  charge  upon  that  phase  of  tbe 
case  waa  too  restricted.  If  the  company's 
agent,  from  whom  the  plaintiff  purchased  his 
return  ticket,  was  informed  and  understood 
that  the  plaintiff  purchased  the  ticket  witii 
tbe  intention  of  using  it  to  return  from  his 
destination  on  the  night  train,  it  waa  tbe 
agent's  duty  to  notify  him  that  tbe  train 
would  not  stop  at  his  destination;  and  the 
court  so  instructed  the  jury.  If  it  were  cer- 
tain the  agent  had  knowledge  of  tbe  plaintifC's 
intent,  and  permitted  him  to  act  when  it  was 
his  duty  to  speak,  we  would  aflSrra  the  judg- 
ment, notwitlistanding  tbe  errors  pointed  out; 
but  the  evidence  is  conflicting  upon  that 
point,  and  we  cannot  say  how  far  tbe  jury 
were  misled  by  tbe  false  charge.  The  judg- 
ment must  be  reversed,  and  tbe  cause  re- 
manded, for  a  new  trial. 


Marvin  v.  Marvin. 

(Suvreme  C<rwrt  of  Arhansns.    Feb.  1, 1800.) 
MtmiTtoa  vKDiB  Dckess. 
Marriage  cannot  be  avoided  on  the  ground 
ef  duress,  where  a  man  is  lawfuUv  arrested  on  pro-. 
oeM  for  aednotion,  and  marries  the  woman  to  pro- 
cue  his  discharge.    The  fact  that  he  subsequently 
disoovers  that  he  conld  not  liave  been  convicted 
will  not  alter  the  case,  if  the  prosecatlon  waa  on 
probable  cause,  and  not  from  malice  merely. 

Appeal  from  Franklin  chancery  court; 
dTMNiNOHAM,  Chancellor. 

Action  by  William  Marvin  against  Edna 
Marvin  to  have  tbe  bonds  of  matrimony  an- 
nalled  on  the  grounds  of  duress,  claiming 
(bat  plaintiff  was  arrested  on  charge  of  se- 
ducing defendant,  of  which  he  was  innocent, 
and,  under  advice  of  neighbors,  married  de- 
fendant to  secure  his  release  from  such  ar- 
rest and  prosecution.  The  chancellor  dis- 
missed the  bill  for  want  of  eqnlty,  and  be- 
«aase  no  cause  for  divorce  was  charged  or 
proven;  from  whicb  judgment  of  dismissal 
plaintiff  appeals. 

Xd.  H.  Mathea,  for  appellant. 

Feb  Curiam.  A  man  lawfully  arrested  on 
a  process  for  seduction  cannot,  if  be  marries 
tbe  woman  to  procure  bis  discharge,  have  the 
marriage  avoided  upon  the  ground  of  duress. 
Tbe  fact  that  he  subsequently  discovers  that 
be  could  not  have  been  convicted  will  not 
alter  the  case,  if  the  prosecution  was  upon 
probable  cause,  and  not  merely  from  malice. 
Bish.  Mar.  &  Div.  §  212;  2  Kent,  Comm., 
•458;  HonneU  v.  Honnett,  83  Ark.  156.  Tbe 
prosecution  of  tbe  appellant  was  upon  prob- 
able  cause.    Let  tbe  decree  be  affirmed. 


Garibaldi  v.  WRianr. 
{JSviprtme  Court  of  ArHcmaat.    Feb.  1, 1800.) 
Taovm — Convliot  of  Jubisdiotiox. 
An  action  for  the  conversion  of  property 
lie  brought  in  a  oourt  of  law,  though  the  oas- 


tody  of  the  property  is  in  a  chancery  court,  in  a 
suit  between  tbe  same  parties. 

Appeal  from  circuit  court,  Pulaski  county; 
J.  W.  Martin,  Judge. 

S.  H.  Wright  against  James  Garibaldi  in 
conversion.  Plaintiff  and  defendant  were 
partners  in  a  stock  farm  and  stock,  and. 
pending  a  suit  in  the  Pulaski  chancery  court 
to  dissolve  tbe  partnership,  plaintiff  brought 
this  action  for  tbe  conversion  of  a  part  of  the 
personal  property;  and  from  a  judgment  In 
favor  of  plaintiff,  defendant  appeals. 
'  8.  R.  Allen  and  B.  W.  Kimball,  for  appel- 
lant. Bandera  <£>  Watkttu  and  BlaokuHHtd 
A  Williatnt,  for  appellee. 

HRMiNawAT,  J.  Although  property  of 
which  conversion  is  alleged  is  in  the  custody 
of  a  chancery  oourt,  an  action  for  its  conver- 
sion may  be  brought  in  a  law  court,  since  it 
does  not  affect  tbe  possession  of  the  property, 
or  interfere  with  its  custody.  If  the  chattels 
belonged  to  the  appellee,  and  were  converted 
by  tbe  appellant,  this  was  a  wron^  for  which 
a  right  of  action  arose  to  tbe  appellee  individ- 
ually; and,  although  there  was  a  pending  suit 
in  chancery  between  tbe  parties  for  an  ac- 
count and  settlement  of  partnership  affxirs, 
the  appellee  could  bring  a  separute  action  for 
the  conversion,  and  was  not  required  to  liti- 
gate tliis  claim  in  the  chancery  suit.  If  the 
objects  of  two  suits  are  different,  they  may 
progress  at  tbe  same  time,  although  the  thing 
about  or  in  reference  to  which  they  are 
brought  is  the  same  in  each  case.  Wilmer  v. 
Railway  Co.,  11  Myer.  Fed.  Dec.  g  300; 
Buck  V.  Colbatb,  8  Wall.  384.  Tbe  charge  of 
the  court  fairly  submitted  the  cause  to  tbe 
jury,  under  the  law  as  we  have  stated  it,  and 
the  judgment  will  be  affirmed. 

Fox  V.  Arkansas  Inbustriai,  Co. 

(Supreme  Court  of  Arkatueu.    Feb.  1, 1800.) 

Attaoekiht  worn  Paioa  or  Pbssohaiat. 

The  privilege  (Ranted  to  vendors  of  personal 

proper^  by  Mansf.  Dig.  Ark.  {  4806,  to  sue  out  a 

speoifio  attachment  without  imposing  the  usual 

conditions,  does  not  take  precedence  of  the  rights 

of  a  prior  attaching  oreditor  of  the  vendee. 

Appeal  from  circuit  court,  Jefferson  ooun- 
ty;  John  A.  Williams,  Judge. 

U.  M.  <ft  G.  B.  Rose  and  M.  L.  Bell,  tor 
appellant.    M.  A.  Austin,  for  appellee. 

CooERiLL,  0.  J.  The  appellee  company 
sued  out  a  general  attachment  against  the 
property  of  C.  M.  Neel,'and  caused  it  to  tm 
levied  upon  a  lot  of  loose  railway  rails,  and 
other  material  used  in  the  construction  of 
railroads.  Subsequently,  in  a  suit  against 
Neel  for  the  purchase  money  of  the  same 
property,  the  appellants  sued  out  a  specific 
attachment  under  sections  4398, 4399,  Mansf. 
Dig.,  and  caused  it  to  be  levied  thereon.  The 
question  is,  does  the  privilege  granted  to  the 
vendor  of  personal  property  by  the  statute 
take  precedence  of  the  rights  of  a  prior  at- 
taching creditor?  It  is  the  settled  construc- 
tion of  the  statute  under  wlilch  tbe  appellant 
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claims  priority  that  it  whs  not  intended  to 
give  the  vendor  of  personal  propeitj  a  Hen 
upon  tlie  property  sold,  bnt  only  a  remedy  for 
impounding  it,  to  prerent  the  vendee  from 
putting  it  beyond  bis  reach  pendente  UU. 
Swanger  v.  Goodwin,  49  Ark.  290,  6  8.  W. 
Kep.  319;  Bridgeford  y.  Adaras,  46  Ark.  136; 
Friedman  ▼.  Sullivan.  48  Ark.  216,  2  8.  W. 
Bep.  786;  Creanor  ▼.  Creanor,  86  Ark.  91. 
The  syllabus  of  the  case  of  Creanor  t.  Crea- 
nor, supra,  is  misleading.  The  opinion  does 
not  refer  to  the  vendor's  privilege  as  a  lien, 
bnt  denominates  it  an  action  at  attachment 
only.  All  of  the  cases  recognize  that  the 
vendor's  action  is  Instituted,  not  to  enforce 
a  lien,  but  to  create  one  by  way  of  attach- 
ment. The  privilege  of  sequestration  exists 
80  long  as  the  vendor  is  unpaid,  and  tlie 
property  remains  in  the  power  of  the  vendee. 
"In  possession  of  the  vendee, "  is  the  language 
of  the  statute;  but  the  possession  Is  the  ven- 
dee's, within  the  meaning  of  the  act,  so  long 
as  it  Is  subject  to  his  control,  and  the  rights 
of  third  parties  have  not  intervened.  Erwin 
V.  Torrey,  8  Mart.  (La.)  90;  Hennlng  v.  The 
St.  Helena,  6  La.  Ann.  849.  After  the  levy 
of  the  appellee's  attachment,  the  sheriff  was 
in  possession  of  the  property,  and  Keel,  the 
vendee,  no  longer  had  power  of  dominion 
over  any  part  of  it.  The  vendor's  privilege 
could  not,  therefore,  be  exercised  to  acquire 
any  right  other  than  is  acquired  by  a  second 
attaching  creditor.  The  right  of  stoppage 
in  transitu,  which  is  not  defeated  by  the  levy 
of  process  against  the  buyer,  is  appealed  to 
by  the  learned  counsel  for  the  seller  in  this 
case  as  a  coutrolling  analogy;  bnt  the  analogy 
is  only  apparent,  not  real.  While  the  pur- 
chased goMods  are  in  the  hands  of  the  seller, 
the  common  law  affords  him  a  safe  remedy 
against  them  for  the  collection  of  the  unpaid 
purchase  price.  The  remedy  is  lost  by  deliv- 
ery. Delivery  to  the  carrier  for  thu  buyer  is 
technically  delivery  to  the  latter;  but,  as  it 
is  not  actual  delivery  into  his  hands,  tlie 
aeller  ia  permitted,  by  a  streteb  of  judicial 
favor,  to  disregard  the  technical  delivery  on 
discovering  that  the  buyer  is  insolvent,  and 
treat  the  goods  as  undelivered.  When  the 
light  of  stoppage  in  transitu  is  exercised,  it 
is,  in  contemplation  pf  law,  as  though  the 
seller  had  never  parted  with  possession.  But 
the  statute  does  not  pursue  the  analogy  of  the 
common  law  in  this  regard  by  extending  the 
right  to  retake  the  goods  to  a  time  after  de- 
livery into  the  manual  possession  of  the  buyer. 
It  does  not  undertake  to  restore  the  seller  to 
the  position  he  held  before  the  delivery.  The 
common  law  is  therefore  no  guide  to  the 
meaning  of  the  statute;  nor  is  there  any  feat- 
ure of  the  statute  which  indicates  the  inten- 
tion to  give  the  seller  a  preference  of  pay- 
ment over  other  creditors.  It  gives  him  the 
right  to  sue  out  a  specific  attachment,  with- 
out imposing  the  conditions  which  attach  in 
otlier  cases  where  that  remedy  is  griinted, 
and,  in  obedience  to  the  mandate  of  the  con- 
stitution, prohibits  the  debtor  from  claiming 
the  property  as  exempt.    To  that  extent  is 


the  unpaid  aeller  favored  over  other  credit- 
ors, but  not  further.  It  is  argned  that  the 
proof  establishes  the  fact  that  the  property  is 
not  Neel's,  bat  that  of  a  railway  from  whom 
the  appellant  claims  by  purchase  since  his  at- 
tachment; but,  as  the  evidence  is  conflicting 
upon  that  point,  the  flndingof  the  court  that 
the  property  belonged  to  Keel  is  conclusive 
upon  us.  The  judgment  must  therefore  b» 
affirmed. 

HmnNOWAT,  J.,  disqualified. 


FOBD  et  dl,  V.  JUDSONIA  IfERGAKTIUt  GOw. 

et  aL 
(Atpmiw  Court  of  Arkamat.    Feb.  1, 1890.) 

EquiTT— JUBISDlOnOH. 
Where  property  ia  In  the  oustody  of  a  aber- 
Ifl  ander  s  writ  of  attachment  from  the  circait 
court,  a  court  of  chancery  cannot  acquire  jorlsdio- 
tion  of  the  same  property,  bo  as  to  take  it  from  (he- 
possession  of  the  sheriff  into  the  custody  of  its  re- 
ceiver. Such  powers  appertain  onlj  to  ooorti  of 
supervisory  or  appellate  jurisdiction. 

Appeal  from  White  chancery  court;  D.  W. 
Carroli.,  Chancellor. 

Judsonia  Mercantile  Company,  6.  W.  Hen- 
son,  et  al.,  against  J.  H.  Ford,  sheriff  of 
White  county.  Standard  Shoe  Company,  et  al. 
The  Judsonia  Mercantile  Company,  a  private 
corporation  doing  business  in  White  county. 
Ark.,  being  insolvent,  on  the  27tb  day  of 
September,  1887,  conveyed  ail  of  its  real  and 
personal  property,  notes  and  accounts,  to 
G.  W.  Henson,  in  trust  for  the  l>enefit  of  the 
plaintiffs,  (except  the  Judsonia  Mercantile 
Company  and  G.  W.  Henson,)  who  were 
creditors  of  said  company  iu  the  sum  of  $5,- 
580.87.  By  the  stipnlations  of  the  deed  tlie 
trustee  was  authorized  to  sell  the  stock  of 
merchandise  at  retail,  at  private  sale,  for  20^ 
days,  and  then,  upon  20  days'  notice,  sell  the 
remainder  of  the  stock  of  merchandise  re- 
maining unsold,  together  with  all  the  other 
property  mentioned  in  tlie  deed,  at  public  auc- 
tion, collect  the  notes  and  accounts,  and  ap- 
ply the  proceeds  of  the  sale  and  collection  to 
the  payment  of  appellees'  debts,  the  coot  of 
tlie  trust,  and  the  taxes  remaining  unpaid, 
and  the  residue,  it  any,  to  be  turned  over  to 
the  treasurer  of  the  Judsonia  Mercantile 
Company,  for  the  care  and  I)eneflt  of  the  oth- 
er creditors.  The  deed  was  flled  for  record 
on  the  day  of  its  execution,  the  trustee  took 
possession,  and  began  to  seU  at  private  sale. 
Defendants,  with  exception  of  J.  H.  Ford, 
sheriff,  were  creditors  of  said  corporation; 
their  claims,  in  the  aggregate,  amounted  to 
more  than  85,000,  and  they  instituted,  in  the 
White  circuit  court,  suits  by  attachment  up- 
on their  respective  claims.  Orders  of  attach- 
ment were  issued  thereon,  delivered  to  the 
sheriff  of  White  county,  and  by  him  levied 
upon  all  of  the  real  and  personal  property  in 
said  deed  mentioned  which  had  not  been  sold 
by  the  trustee,  the  sheriff  talcing  the  proper- 
ty into  bis  custody.  While  said  property 
was  in  the  custody  and  possession  of  Um 
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sheriff  by  Tirtueof  said  ordeta  of  attachment, 
on  the  Ist  day  of  October,  1887,  without  no- 
thje  of  any  kind  to  defendants,  plaintiffs  pre- 
sented their  complaint  to  Hon.  B.  W.  Cab^ 
ooiii.,  chancellor  for  tlie  first  district  of  Ar- 
kansas, at  chambers,  in  the  city  of  Little 
iiock;  who  thereupon  indorsed  his  fiat  there- 
on, appointing  the  trustee  in  said  deed  re- 
ceiver, and  directing  that,  upon  said  re- 
oeiver'a  execnting  bond  in  the  sum  of  910,000 
for  the  faithfnl  performance  of  his  duty  as 
receiver,  he  take  possession  of  the  prop- 
-erty  described  in  the  deed,  and  sell  and  dis- 
pose of  the  same  according  to  the  provis- 
ions of  the  deed,  and  the  notices  given  by 
bim  as  trustee;  and  the  sherifT  was  ordered 
to  release  and  turn  over  to  said  receiver  all 
the  property  in  his  possession  by  virtue  of 
tlie  levy  of  said  attachment,  which  was  ac- 
oordingly  done.  At  the  December  term, 
1887,  of  the  White  chancery  court,  said  cause 
^ras  docketed,  but  no  notice  of  any  kind  had 
<>een  given  to  defendants  by  subpcena,  sum- 
mons, or  otherwise  of  the  pendency  of  this 
suit;  and  defendants,  to  protect  their  rights, 
were  compelled  to  appear  to  said  cause,  and 
tbmy  filed  their  Joint  demurrer  to  plaintiffs' 
oomplaint,  which  was  overruled  by  the  court, 
to  which  they  excepted;  and  declining  to  an- 
swer further,  and  electing  to  stand  upon 
their  demurrer,  the  court  rendered  final  de- 
'Cne  in  said  cause,  to  which  defendants  ex- 
oepted.  and  prayed  an  appeal  to  this  court, 
which  was  granted. 

McRae  tk  Ritta  and  /.  W.  House,  for  ap- 
pellant.    W.  B.  Goody,  for  appellee. 

HEHiNawAT,  J.  When  the  complaint  was 
filed,  and  the  application  to  appoint  a  receiv- 
er presented,  the  property  involved  was  in 
tbe  custody  of  the  sheriff,  who  had  seised 
-and  held  it  under  writs  of  attachment  from 
tbe  White  circuit  court  against  tbe  property 
-of  the  Judsonia  Mercantile  Company.  It  ap- 
pears from  the  complaint  that  tlie  property 
belonged  to  the  defendant  in  the  writs.  It 
was  therefore  rightly  seized  in  obedience 
thereta  In  this  respect,  the  facts  differ  from 
tlMse  presented  in  the  case  of  Willis  v.  Bein- 
bardt,  ante,  241,  (decided  during  the  present 
term,)  in  which  we  ruled  that  a  stranger  to  an 
attactunent  might  mantain  replevin  against 
an  officer,  who  seized  his  goods  under  a  writ 
against  the  goods  of  the  defendant  in  the 
writ.  The  gwxia,  belonging  to  the  defendant 
In  the  writs,  and  being  properly  held  by  the 
sheriff  thereunder,  were  in  the  custody  of 
the  court  from  which  they  issued,  and  under 
its  control.  The  sheriff  held  thera  subject  to 
ttie  order  of  that  court,  and  bis  possession 
-could  not  be  disturbed  without  interfering 
with  ttiat  court,  in  the  exercise  of  its  juris- 
^ction.  But  authority  to  do  this  appertains 
ODly  to  courts  of  supervisory  or  appellate 
powers,  and,  as  tbe  chancery  court  has  no 
supervisory  contrd  over  the  circuit  court,  it 
follows  that  it  could  not  take  this  property 
from  tbe  sheriff  into  the  custody  of  its  re- 
ceiver.   Such  a  practice  would  cause  an  un- 


seemly clHsh  of  jurisdiction,  that  should  be 
exercised  in  perfect  harmony ;  and  tliere  is 
neither  reason  nor  autliority  to  justify  it. 
Buck  V.  Colbath.  3  Wall.  334;  Thompson  v. 
Van  Vechten,  5  Duer,  618;  Veret  v.  Duprez, 
L.  R.  6  £q.  829;  Hitchen  v.  Birks,  L.  li. 
10  Eq.  471;  Wilmer  v.  Railway  Co..  11 
Myer's  Fed.  Dec.  S  800.  Such  a  bill  might 
be  entertained  if  all  parties  representing  the 
conflicting  interests  consented,  by  so  drafting 
orders  as  to  avoid  the  improper  interference 
by  one  court  with  prc^erty  in  tbe  custody  of 
another.  We  are  advised  that  such  a  prac- 
tice has  prevailed,  and  observation  satieties 
us  that  it  has  proven  salutary ;  but  it  can 
only  be  approved  where  the  consent  of  par- 
ties obviates  the  difficulty  indicated.  The 
bill  presents  no  other  ground  for  equitable 
relief,  and,  for  the  reasons  indicated,  tbe  de- 
murrer to  the  complaint  should  have  been 
sustained.  The  Judgment  will  be  reversed, 
and  tbe  cause  remanded,  with  direction  to 
sustain  tbe  demurrer. 


Perkt  Ootjntt  v.  CoirwAT  ConNTT. 
(Supreme  Court  of  Arkansa*.    Fab.  1, 1890.) 

CoDNTiia— AoTioirs— DrviaiOR— LiABiLiTias. 

1.  ThegeneralstatDteof  Arkanaasrequlrineoiv 
dinary  demands  against  countleB  to  be  authentfcat- 
ed  when  presenteoTf  or  imowance  in  the  county  court 
has  DO  application  to  a  demand,  the  right  to  sue  for 
which  i£elven  by  special  act. 

S.  Wbere  a  part  of  the  territory  of  s  county  is 
separated  from  it  and  annexed  to  another,  It  is  not 
neoeeaary  that  the  act  of  segregation  should  im- 
poaa  a  portion  of  the  debt  of  the  old  county  on 
the  county  receiving  the  detached  territory,  but 
subsequent  legislation  may  make  the  Imposlraon. 

Appeal  from  circuit  court,  Conway  coun- 
ty; G.  S.  CuNNiNGUAM,  Judge. 

Action  by  Ferry  county  against  Conway 
county.  By  an  act  of  the  legislature  ap- 
proved April  12, 1873,  a  large  part  of  the  ter- 
ritory of  Ferry  couuty  was  detached  from 
said  county,  and  made  a  part  of  Conway 
county.  There  was  no  provision  in  this  act 
by  which  any  part  of  the  then-existing  in- 
debtedness of  Ferry  county  should  be  as- 
sumed or  paid  by  Conway  county,  as  is  usu- 
ally done  in  such  cases.  In  fact,  there  was 
no  mention  of  Perry  county  in  tbe  title  of 
the  act,  nor  in  that  part  of  the  body  of  the  act 
by  which  Ferry  county  lost  about  one-fifth  in 
valuation  of  her  taxable  property.  Tbe  leg- 
islature of  1885,  endeavoring  to  remedy  as 
far  as  possible  the  wrong  Inflicted  upon  Fer- 
ry county  by  the  act  of  1873,  passed  an  act 
by  which  Conway  county  was  made  liable  to 
Ferry  county  for  a  just  pro  rala  of  the  in- 
debtedness of  Ferry  county  existing  at  the 
time  of  the  passage  of  the  act  by  which  her 
territory  was  divided;  the  act  providing  fur 
filing  a  claim  by  Ferry  county  in  the  county 
court  of  Conway  county.  Pursuant  to  the 
last-mentioned  act,  Ferry  county  filed  her 
claim  in  the  county  court  of  Conway  county 
on  the  eth  day  of  July.  1885,  for  $1,100. 
The  county  court  heard  the  claim  upon  the 
evidence,  and  disallowed  it.    An  appeal  was 
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taken  by  Ferry  county  to  the  circuit  court  of 
Conway  county,  and  in  that  court  a  demur- 
rer was  sustained,  and  the  case  dismissed; 
and  plaintiff  appeals. 

/.  F  Sellers,  for  appellant.  B.  B,  Henry, 
for  appellee. 

Sandeu,  J.  It  is  objected  by  defendant 
county  that  the  claim  of  Perry  county  was 
not  authenticated  as  required  by  the  general 
Statute  in  case  of  ordinary  demands  against 
counties.  The  special  statute  giving  the 
right  to  sue  u[ion  this  claim  does  not  require 
it,  and  no  principle  of  statutory  construction 
makes  it  necessary. 

The  only  other  question  presented  is  wheth- 
er  the  act  of  1885  is  constitutional.  The 
power  of  the  legislature  to  alter  and  abolish 
counties;  to  erect  new  corporations  in  the 
place  of  the  old;  to  divide  and  dispose  of  the 
property  held  by  counties;  to  charge  portions 
of  the  debt  of  the  old  county  upon  that  re- 
ceiving its  detached  territory, — Is  everywhere 
conceded,  and  nowhere  more  emphatically 
than  in  this  state.  Eagle  v.  Beard,  83  Ark. 
497,  and  cases  there  cited.  Upon  general 
principles  of  law,  if  a  part  of  the  territory 
and  Inhabitants  of  a  county  be  separated  from 
it  by  annexation  to  another,  or  by  the  crea- 
tion of  a  new  county,  the  remaining  part  of 
the  county  retains  all  its  property,  and  re- 
mains subject  to  all  its  obligations  and  du- 
ties. Laramie  Co.  v.  Albany  Co.,  92  U.  S. 
807,  nnd  cases  cited;  Mount  Pleasant*.  Beck- 
with,  100  U.  S.  514.  The  only  debatable  q  ues- 
tion  Is  as  to  whether  the  act  segregHting  the 
territory  must  impose  such  proportion  of  the 
debt  of  the  old  county  upon  the  new  one,  or  up- 
on the  county  receiving  the  detached  territory, 
as  is  equitable  and  just,  or  whether,  where 
such  act  is  silent  as  to  this,  subsequent  legis- 
lation may  make  the  imposition.  This  has 
been  ruled  difCerently  in  the  courts.  The 
earlier  doctrine,  still  followed  by  some  courts, 
was  that  the  act  detaching  the  territory  must 
apportion  the  debt,  and  that  it  could  not  be 
subsequently  taken  from  the  old  and  im- 
posed upon  the  new  county.  Hampshire  t. 
Franklin,  16  Mass.  75;  Bowdoinham  v.  Bich- 
mond,  6  Greenl.  112.  The  letter  doctrine  is 
that,  the  power  of  the  legislature  to  impose 
the  debt  of  the  one  county  upon  another  de- 
pending upon  the  existence  of  a  moral  obli- 
gation from  the  new  county,  or  the  county 
receiving  new  territory,  to  pay  part  of  the 
old  debt,  the  legislature  may  so  ordain,  when- 
ever it  flnds  the  moral  obligation  to  exist, 
(jedgwick  Co.  v.  Bunker,  16  Kan.  498;  Creigh- 
ton  V.  San  Francisco,  42  Cal.  446;  Lay  ton  v. 
New  Orleans,  12  La.  Ann.  515;  Laramie  Co.  v. 
Albany  Co.,  92  U.  8. 307;  Lycoming  v.  Union, 
15  Pa.  St.  166;  Guilford  v.  Supervisors,  13  N. 
Y.  143;  New  Orleans  v.  Clark,  95  U.  S.  654;  1 
Dill.  Mun.  Corp.  1 189.  The  act  in  this  case 
is  less  open  to  objection  than  those  usually 
passed,  since  it  makes  Conway  county  liable 
for  only  such  equitable  proportion  of  the  debt 
as  can  be  established  by  legal  evidence  The 
field  is  open  to  show,  as  a^jainst  a  proportion 


of  the  debt;  the  value  of  county  property  re- 
tained by  the  old  county,  and  the  equity  of 
the  imposition  of  any  burden  at  all.  The  de- 
murrer should  have  been  overruled.  Be- 
Terse,  and  remand  for  further  proceedings. 


SCHOOIi-DlSTSIOI  e.  Gboh£R. 
{Swpreme  Court  of  ArhansoM.    Feb.  1, 1880.) 

LlMITATIOK  or  AOTIORB. 

When  a  school  warrant  lias  been  destroyed 
bv  Are,  and  the  school  board  issuea  a  duplicate,  u 
01  the  date  of  the  original,  with  the  word  "Dupli- 
cate "  written  across  the  face,  the  statnte  of  limit- 
ations begins  to  run  from  the  date  of  the  original, 
and  not  from  date  of  the  issue  of  the  duplicate. 

Appeal  from  circuit  court,  Carroll  county; 
J.  M.  PiTTUAN,  Judge. 

Action  by  Cromer  against  school-district 
on  school  warrants.  From  judgment  in  favor 
of  plaintiff,  defendant  appeals. 

Crump  i  Watkins,  for  appellant.  App^ 
lee,  pro  m. 

CoGKRn.1.,  C.  J.  This  was  a  soit  by  ap> 
pellee  on  school  warrants,  bearing  date  July 
4,  1882,  more  than  five  years  before  suit  was 
instituted.  The  statute  of  limitations  was 
interposed  as  a  defense.  The  judgment  was 
for  the  plaintiff,  on  the  following  special 
finding  of  tacts  by  the  court,  viz.:  "The 
court  finds  that  the  original  warrants  issued 
herein  were  issued  by  the  board  of  directors 
on  the  4th  day  of  July,  1882;  that  afterwards 
they  were  destroyed  by  fire;  that  on  the  SOth 
day  of  May,  1884,  [within  five  years  of  the 
institution  of  suit,^  said  board  of  directors 
being  legally  in  session,  and  the  fact  that  the 
original  warrants  had  l>een  destroyed  being 
made  known  to  said  board,  it  was,  by  the 
proper  ordinance  of  said  board,  ordered  that 
duplicates  of  said  original  warrants  be  issued 
to  take  the  place  of  the  original  warrants  as 
duplicates;  that,  in  pursuance  of  said  ordi- 
UHHCe,  warrants  were  issued  in  favor  of  stud 
plaintiff  dated  on  the  4th  day  of  July,  188% 
with  the  word  '  Duplicate '  written  across 
the  face  of  each  one  in  red  ink."  There  is 
no  bill  of  exceptions,  and  the  only  question 
is,  does  judgment  for  the  plaintiff  follow  as  a 
conclusion  of  law  from  the  facts  found  f 
Smith  V.  HoUis,  46  Ark.  17.  We  take  the 
finding  of  the  court  as  embodying  the  true 
interpretation  of  the  resolution  of  the  board 
of  school  directors,  and  look  to  it,  together 
with  the  indoi-sement  upon  the  warrants,  for 
the  explanation  of  what  the  board  intended 
in  reissuing  them.  The  inference  cannot  be 
fairly  drawn  therefrom  that  it  was  the  inten- 
tion of  the  board  to  enter  into  an  independ- 
ent contract  by  way  of  renewal  of  the  old 
debt.  Such  a  presumption  is  repelled  by  the 
terms  of  the  resolution  authori^ng  and  ex- 
plaining the  existence  of  the  new  issae  of 
warrants,  when  it  is  declared  that  they  shall 
take  the  place  of  the  lost  originals,  as  dupli- 
cates thereof,  as  well  as  by  the  date,  and  in- 
dorsement of  "Duplicate"  upon  the  face  of 
each  warrant    The  meaning  is  that  the  new 
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issue  of  warrants  should  stand  as  the  evi- 
dence of  tlie  debt  due  the  payee,  just  as  if  is- 
sued at  the  same  time  and  with  the  like  effect 
as  the  old  ones;  for  a  duplicate  has  no  effect 
other  than  that  imported  by  the  original.    A 
duplicate  is  essentially  the  same  as  the  orig- 
inal in  its  essence  and  operation.    In  Benton 
V.  Martin,  40  N.  Y.  345,  it  was  ruled  that 
the  proper  construction  of  the  word  "Dupli- 
cate," written  upon  a  draft  which  bad  been 
issued  as  a  substitute  for  a  lost  one  of  simi- 
lar imfjort,  was  that  it  was  made  only  to  take 
the  place  of  the  lost  original,  and  therefore 
created   no  new  liability.    The  plaintiff  in 
tliat  case,  having  been  guilty  of  laches  in  not 
prrspnting  the  original,  was  not  permitted  to 
recover  upon    the   duplicate.    If  a  debtor 
stipulate  in  writing  thsit  a  demand  made  up- 
on him  is  just;  that  he  will  take  no  advantage 
«f  the  fact  that  the  evidence  of  the  debt  is 
lost,  and,  as  further  assurance,  acknowledge 
that  it  was  represented  by  his  note  of  a  given 
date  and  amount;  but  gives  his  creditor  to 
understand  that  he  will  stand  upon  his  legal 
rights,  whatever  they  may  be, — that  would 
not  fix  a  new  period  for  the  statute  to  start 
from,  because  the  acknowledgment  is  nar- 
rowed by  a  qualiflcation  which  rebuts  the  in- 
ference of  an  unconditional  promise  to  pay. 
The  legal  effect  of  what  the  directors  did  in 
this  case  is  no  more  than  the  hypothesis 
stated.     Moreover,  when  a  new  promise,  or 
an   acknowledgment  from  which  a  promise 
is  implied,  is  made,  the  new  promise,  and  not 
the  old  debt,  is  the  measure  of  the  debtor's 
liability.    Shepherd  v.  Thompson,  122  F.  S. 
239.  7  Sup.  Ct.  Kep.  1229.    If,  therefore,  the 
new  issue  of  warrants  be  an  acknowledg- 
ment of  the  old  debt,  the  express  condition 
of  it  was  that  the  liability  shall  be  just  what 
the  promise  itself  imported;  that  is,  that  the 
debtor  should  be  bound  according  to  the  legal 
import  of  the  promise,  and  not  otherwise. 
The  right  to  recover  upon  the  duplicate  war- 
rants would  therefore  be  barred. 

The  case  of  Paul  v.  Smith,  82  N.  J.  Law, 
13,  is  in  point,  and  sustains  the  conclusion 
we  have  roitched.  The  action  was  upon  a 
promissory  note  made  in  1861,  but  antedated 
five  years.  Six  years  was  the  period  of  lim- 
itation. When  suit  was  instituted,  more  tlian 
that  time  had  elapsed  from  the  date  of  the 
note,  but  not  that  much  from  the  actual  date 
of  execution.  The  maker  of  the  note  had  de- 
clined to  make  a  general  acknowledgment  of 
the  old  debt,  which  was  evidenced  by  his 
promissory  note  afid  was  al}out  to  be  out- 
lawed, but  agreed  to  give  the  note  in  ques- 
tion, which  the  creditors  accepted,  surrender- 
ing the  old  note,  which  would  have  been 
barred  earlier  than  the  one  given  in  lieu  of 
it.  We  quote  the  major  part  of  the  opinion: 
"A  note  may  be  antedated  or  post-dated,  and 
in  both  cases  is  valid,  if  no  statute  exists  to 
the  contrary;  and,  where  the  purposes  of 
justice  require  it,  the  real  date  may  be  in- 
quired into,  and  effect  given  to  the  instru- 
ment. Story,  Prom.  Notes,  §  48.  The 
note  in  questiou  was  due  immediately  after 


its  delivery.  It  was  not  antedated  by  mis- 
take, or  for  any  unlawful  purpose,  but  to 
carry  into  effect  the  object  of  the  parties. 
To  alter  the  date,  or  to  give  it  a  legal  efCect 
different  from  that  expressed  on  its  face,  is 
not  required  for  the  purposes  of  justice,  hni 
would  be  to  make  a  new  bargain  for  the  par- 
ties, and  thus  to  do  injustice.  The  consid- 
eration was  the  debt  originally  due,  *  •  • 
and  the  sulwtance  of  the  transaction  dis- 
closed by  the  evidence  was  that,  by  giving  a 
new  note,  dated  about  a  year  later  than  that 
originally  niade,  the  defendant  promised  to 
pay  the  debt,  and  remains  liable  to  an  action 
six  years  from  the  time  the  new  note  be- 
comes due,  but  not  longer.  The  case  thus 
comes  within  the  established  rule  that  the 
acknowledgment  of  a  debt,  if  accompanied 
by  a  promise  to  pay  conditionally,  is  of  no 
avail,  unless  the  conditions  to  which  the 
promise  is  subjected  by  the  defendant  is  com- 
plied with,  or  the  event  has  happened  upon 
which  the  promise  depends."  See  Sumner  v. 
Sumner,  1  Mete.  894.  Conceding,  without 
deciding,  that  the  Iward  of  school  directors 
bad  the  authority  to  enter  into  a  contract 
waiving  the  operation  of  the  statute,  we  con- 
clude that  the  court  erred  in  holding  they  had 
done  so.  Reverse  the  Judgment,  and  enter 
judgment  here  for  the  defendant  upon  the 
special  finding. 


State  e.  Young. 

iSupreme  Court  of  Miasowri.    Jan.  S7,  1890l) 

Hotacina  — Byidinob  —  Instbuotions  —  Reuabks 

or  COCNSEL — AOOUBBD  AS  WlTNKSS. 

1.  Aocnsed'B  afOdavit  for  cootinuaDoe  at  afor- 
merterm  Is  admissible  to  show  an  admiBslon  there- 
in oontained. 

2.  A  statement  to  the  officer  that  he  had  the 
rightman,  made  In  the  presence  of  defendant,when 
under  arrest,  by  a  stranger  to  him,  is  not  admis- 
sible, though  not  replied  to. 

8.  On  a  trial  for  murder,  where  it  appears  that 
defendant  and  two  others,  while  carrying  a  keg  of 
beer  at  night,  were  met  by  a  man  who,  cuter  some 
words,  struck  defendant  in  the  face  with  his  lan- 
tern, and  ran  away,  after  which  deceased  came 
along  and  struck  defendant,  whereupon  defendant 
out  him  with  his  knife,  Instruotions  should  be  given 
as  to  the  lower  grades  of  homldde. 

4.  TTnder  Rev.  St.  Mo.  %  4220,  prohibiting  the 
conrt  in  a  orimlnal  ease  from  commenting  on  the 
evidence,  and  section  4218,  making  the  accused  or 
his  wife  competent  witnesses,  hut  allowing  such 
facts  to  be  shown  for  the  purpose  of  affecting  their 
credibility,  the  court  may  instruct  the  jury,  in 
weighing  their  testimony,  to  consider  that  he  is  the 
accused,  and  she  his  wife.  Bekrwood,  J.,  dissent- 
ing. 

5.  Where  the  accused  becomes  a  witness,  it  is 
not  necessary,  in  order  to  make  his  written  state- 
ment before  a  coroner  admissible  against  him,  to 
call  his  attenUon  particularly  to  it.  Bat,C.  J.,  and 
Sbbbwood,  J.,  dissenting. 

6.  It  is  error  to  permit  the  prosecuting  attor- 
ney to  state  in  his  ar^ment  that "  the  defendant  is 
a  mean,  low-down,  wicked,  dirty  deTll, "  and  that 
"when  we  proved  that  defendant  admitted  the  kill- 
ing the  presumption  of  innocence  was  overthrown, " 
as  this  presumption  continues  till  verdict,  and  an 
admonition  by  the  court  "to  keep  within  the  rec- 
ord "  does  not  cure  the  error,  where  the  obnoxious 
remarks  were  still  persisted  in.  Bkaci  and  Bab- 
CLAT,  J  J.,  dissenting. 
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Appeal   from    criminal    court.  Lafayette 
■couu(r)r;  John  £.  Ktlamd,  Judge. 

Tlie  defendant,  being  convict^l  of  mnrder 
in  the  first  degree,  and  sentenced  accordingly, 
-appeals  to  tbis  court,  and  assigns  VHrioos  er< 
rurs  as  grounds  for  reversal  of  the  jadgment. 
Tbe  indictment  charges  that  the  defendant 
murdered  Stephen  Ferguson  on  the  10th  day 
■of  December,  1887,  by  stabbing  and  cutting 
blm  with  a  knife;  and  there  was  evidence  to 
establish  the  charge,  consisting  of  direct  tes- 
Umony,  as  well  as  admissions  made  by  the 
defendant,  both  orally  and  in  writing.    Fer- 
guson was  found  llie  morning  of  the  lltb  of 
December  dead,  with  his  throat  cut.     His 
body  was  lying  at  a  point  about  65  yards  west 
•of  where  a  north  and  south  line,  if  drawn  be- 
tween defendant's  house  and  Bime's  saloon, 
would  strike  the  railroad,  and  the  saloon  was 
■about  40  yards  north  of  the  railroad.    The 
distance  between  defendant's  house  and  tbe 
■saloon  was  about  160  yards.    The  killing  is 
«aid  to  liave  occurred  at  aboat  11  o'clock  on 
'the  night  of  the  10th  of  December.  '  The  tnost 
friendly  relations  were  shown  to  have  existed 
between  tbe  defendant  and  the  deceased.  The 
latter  was  left  in  tbe  saloon  when  defendant, 
Henry  Hoppe  and  Feter  Forks  with  him,  ob- 
tained a  case  of  beer,  and  started  to  go  to  de- 
fendant's bouse.    The  defendant  was  absent 
when  going  after  tbe  beer  only  about  16  min- 
■ules,  and  when  he  returned  home  his  face  was 
wounded,  cut  in  three  places,  and  covered 
with  blood.    His  wife,  mother-in-law,  and  his 
brother  washed  the  blood  off  bis  wounds,  and 
put  him  to  t>ed.    There  is  no  dispute  as  to 
the  fact  of  the  defendant  returning  home  from 
the  saloon  with  a  bleeding  face,  since  this  is 
shown  by  witnesses  on  both  sides;  and  the 
■cuts'  on  his  face  were  plainly  to  be  seen  two 
■days  afterwards,  as  shown  by  the  testimony 
of   the  prosecuting   attorney.    Indeed,  the 
scars  from  those  wounds  were  visible  on  the 
face  of  the  defendant  some  14  months  after 
the  homicide  occurred.     The  admissions  of 
the  defendant  touching  the  killing  were  as 
follows:  When  charged  by  the  marshal, Wil- 
son, who  had  him  under  arrest,  witii  having 
killed  Ferguson,  "he  said  he  was  not  the  only 
one  in  It."    To  Jackson,  tbe  deputy-sheriff, 
when  shown  the  corpse,  and  asked  if  he  knew 
who  it  was,  he  said:   "  Mj  God,  what  did  I  do 
that  fori"    Speaking  further  on  the  subject, 
he  recognized  as  his  the  knife  shown  him  by 
Jackson.    Said  he  bad  it  last  niglit,  and  burst 
out  crying,  and,  on  Wilson  returning,  defend- 
ant made  a  further  statement  In  reference  to 
tlie  occurrence.     "He  said  he  was  going  from 
the  saloon  with  a  keg  of  beer  or  case  of  beer, 
whatever  it  was,  on  bis  shoulder,  and  he  met 
a  man, — he  did  not  know  who  it  was, — and 
had  some  trouble  with  him,  and  the  man 
struck  him  with  a  lantern.    About  that  time 
Ferguson  came  along,  and  asked  him  what 
did  he  strike  that  man  for;  that  man  done 
nothing  to  him;  and  he  said  Steve  struck  at 
him  with  his  open  hand,  and  'I  stabbed  him 
once.'  "   To  tbe  prosecuting  attorney,  Wilson, 
lie  made  these  statements:   "1  first  asked  him 


what  made  the  cuts,  I  think  it  was  on  his 
face,  and  he  said  a  man  by  name  of  Hare  had 
struck  him  with  a  lantern.  I  then  asked  bim 
why  he  cut  Steve  Ferguson,  and  he  said  he 
did  it  because  Steve  Ferguson  struck  bim, 
and  that  he  called  him  a  son  of  a  bitch,  or 
damned  son  of  a  bitch,  and  I  asked  him  if  be 
struck  him  with  his  Sst  or  open  hand,  and  he 
said  he  did  not  know,  but  be  did  not  strike 
him  very  hard. — he  did  not  knock  bim  down; 
and  he  said  that  Ferguson,  after  he  [Fergo. 
son]  bad  struck  bim,  [Young,!  turned  around 
and  started  away  from  him,  [Young,]  and  I 
asked  him  [Young]  where  the  knife  was  at 
the  time  Ferguson  struck  him,  [Young,]  snd 
he  said  it  was  in  his  [Young's]  pocket.  Aft- 
er Ferguson  struck  bim,  [Young,]  he  put 
his  hand  in  his  [Young's]  pocket,  and  took 
the  knife  out  of  his  pocket,  snd  opened  it, 
and  followed  after  Ferguson,  and,  when  he 
got  up  to  where  Ferguson  was,  that  Fergu* 
son  turned  around  as  if  he  was  going  to 
strike  him  again,  and  then  he  cut  him.  I 
asked  him  how  far  Ferguson  was  from  bim 
when  he  started  to  follow  after  him,  and  he 
pointed  to  the  corner  of  the  car"  (a  short 
distarice.)  And  the  following  statement  wss 
also  made  by  defendant  at  the  inquest,  in 
the  presence  of  tbe  coroner,  and  reduced  to 
writing: 

"We,  Feter  Fouks  and  Henry  Hoppie  and 
myself,  came  out  of  the  saloon.  We  met  a 
man  with  a  lantern,  and  asked  him  to  show 
us  the  way  across  the  railroad,  down  to  my 
bouse.    Tbe  man  said  be  would  not  do  it, 

'you  son  of  a  b .'    I  asked  bim,  <Wbo 

you  call  a  son  of  a  b ?'    He  drew  back 

and  struck  me  with  tbe  lantern  in  the  face. 
Then  he  ran  away,  and  I  ran  after  bim. 
Then  Stephen  Ferguson,  the  deceased,  came 
and  struck  me.  Then  I  opened  the  knife, 
and  cut  at  bim.  I  had  the  knife  in  my  right 
hand.  The  man  was  standing  in  front  of 
me.  After  X  struck  1  fell  down,  too.  I  must 
have  cut  bim,  or  there  would  not  have  been 
blood  on  tbe  knife.  Z  knew  that  I  was  strik- 
ing Steve  Ferguson  at  the  time. 

his 

"Cbbis    Z    Touho. 

mark. 

"In  witness  of  us: 

"J.  M.  LlTENQOOD. 

"W.  R.  Jacksok." 

Other  evidence  of  admissions  of  the  defend- 
ant consisted  of  an  application  for  a  contin- 
uance made  by  him  at  a  former  term,  in 
which  be  denied  that  he  had  any  trouble 
with  Ferguson  on  the  night  of  the  homicide; 
but  stated  that  be  and  his  companion,  on 
leaving  the  saloon,  left  Ferguson  there.  In 
his  testimony  upon  the  trial,  tbe  defendant 
also  denied  that  he  had  any  difSculfy  with 
Ferguson  on  the  night  in  question,  or  that 
he  had  any  knife  then ;  but  stated  that  be 
bad  a  difficulty  with  two  strangers,  one  of 
whom  struck  him  in  the  face  with  a  Isntern. 
and  the  other  liad  knocked  him  down,  or  had 
struck  him  twice  and  he  fell  down.  He  also 
stilted  (hat  he  and  Ferguson  were  oo  tbe 


Digitized  by 


Google 


Mo.) 


STATE  tJL  YOUNG. 


881 


most  friendly  terms,  and  that  he  left  the  lat^ 
ter  at  the  saloon  when  he  started  home. 

John  B.  Blaokwell,  for  appellant.  Atty. 
Gtn.  Wood,  for  the  State. 

Sherwood.  J.,  (after  ttaUng  thefaeU  <u 
abova.\  1.  The  affidavit  for  a  continuance 
made  by  the  defendant  at  a  former  term  of 
the  court  was  properly  admitted  in  evidence, 
on  the  authority  of  State  v.  Hayes.  78  Mo. 
307. 

2.  There  was  error  in  admitting  testi- 
mony 88  to  what  Craft  said  to  Wilson,  the 
marshal,  to-wit:  "You  have  got  your  right 
man;  you  don't  have  to  go  any  further  to 
get  him."  There  are  two  reasons  wliy  the 
ruling  was  erroneous:  (1)  Because  the  de- 
fendant was  under  arrest,  and  therefore  in 
no  position  to  make  any  denial  as  to  what 
Craft  said  in  bis  presence.  His  silence  under 
Craft's  remark  will  not  warrant  any  infer- 
ence against  him.  Wbart.  Grim.  £v.  §  680; 
Com.  v.  Walker,  18  Allen.  570;  U.  S.  v. 
Brown,  4  Crancb,  C.  G.  508:  Com.  v.  Een- 
ney,  12  Mete.  235;  Bex  v.  Appleby,  8  Star- 
kie.  83;  Bob  v.  SUte,  32  Ala.  560.  (2)  Be- 
cause the  remark  was  made  by  a  mere  stran- 
ger in  bis  presence,  and  not  to  him.  Com.  v. 
Kennev,  supra;  Child  v.  Grace,  2  Car.  &F. 
193;  Moore  v.  Smith,  14  Serg.  &  B.  388;  1 
Greenl.  £v.  (14th  £d.)  §  199;  Melen  v.  An- 
drews. Moody  &  M.  336;  Com.  v.  McDer- 
mott,  123  Mass.  440.  The  defendant  bad  the 
right,  therefore,  to  treat  the  remark  of  Craft 
as  mere  impertinence,  and  best  answered  by 
silence.  See,  also.  State  v.  Walker,  78  Mo. 
888:  SUte  V.  Glabn,  97  Mo.  694,  11  S.  W. 
Kep.  260;  SUte  v.  HamUton.  55  Mo.  522. 
It  ia  unnecessary  to  decide  whether  the  error 
in  this  regai-d,  if  it  stood  alone,  would  consti- 
tute ground  for  a  reversal,  but  it  has  been 
deemed  necessary  to  point  it  out. 

3.  The  instructions  given  by  the  court,  at 
the  instance  of  the  state,  limited  the  jury  to 
finding  the  defendant  guilty  of  murder  in  the 
first  degree,  if  found  guilty  at  all.  On  the 
part  of  the  defendant  an  instruction  was  giv- 
en aa  to  self-defense,  as  to  which  it  is  unnec- 
essary to  say  anything,  as  the  defendant  is 
not  complaining  of  that,  nor  could  he  do  so 
after  having  asked  it.  But  he  complains, 
and  Justly  complains,  of  the  failure  of  the 
court  to  instruct  the  jury  as  to  the  lower 
£;rade8  of  homicide.  The  admissions  made  by 
the  defendant  to  Wilson,  the  prosecuting  at- 
torney, and  that  made  to  the  coroner,  cer- 
tainly furnished  ample  basis  on  which  to  give 
instructions  in  regard  to  murder  in  tlie  sec- 
ond degree  and  manslaughter  in  the  fourth 
degree.  No  one  can  read  this  record  without 
being  fully  impressed  with  the  idea  that  the 
defendant,  and  possibly  some  of  his  compan- 
ions, were  con.<<iderably  inebriated  when  re- 
turning to  his  house  from  the  saloon;  and,  al- 
though this  would  not  f  urnisli  him  any  ex- 
tenuation for  the  crime,  it  certainly  would 
furnish  some  ground  of  excuse  for  making  a 
mistake  as  to  who  struck  him.  and  as  to  whom 
he  struck.    But,  be  that  as  it  may,  the  state, 
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having  introduced  in  evidence  the  admis- 
sions of  the  defendant, — aduiissions  which 
authorized  instructions  for  lower  grades  of 
homicide;  instructions  more  favorable,  per- 
haps, to  tlie  defendant,  in  view  of  all  the 
facts  in  the  case,  than  his  own  testimony  on 
the  witness  stand  warranted, — cannot  now 
insist  that  such  instructions  would  have  been 
erroneous;  and,  if  the  instructions  asked  by 
the  defendant  as  to  such  lower  grades  of 
homicide  were  erroneous,  it  was  the  duty  of 
the  court  to  have  given  in  their  stead  those 
which  were  correct  expositions  of  the  law  of 
the  utse.  State  v.  Lowe,  93  Mo.  547.  5  S. 
W.  Bep.  889;  State  v.  Matthews.  20  Mo.  55; 
State  v.  Jones,  61  Mo.  232. 

4.  Complaint  is  made  that  the  oourt  erred 
in  giving  on  behalf  of  the  state  instructions 
12  and  18,  which  read  as  follows:  "The 
court  instructs  the  jury  that  the  defendant  is 
a  competent  witness  in  this  case;  yet,  in  con- 
sidering what  weight  and  credibility  you  will 
give  to  his  testimony  in  making  up  your  ver- 
dict, you  should  take  into  consideration,  as 
affecting  his  credibility,  that  he  is  the  accused 
party  on  trial.  You  are  further  instructed 
that  Kate  Young,  the  wife  of  the  defendant, 
is  a  competent  witness  in  this  case  for  the 
defendant ;  yet,  in  considering  what  weight 
and  credibility  you  will  give  to  her  testimony 
in  making  up  your  verdict,  you  should  take 
into  consideration,  as  affenting  her  credibil- 
ity, tliat  she  is  the  wife  of  the  accused  party. " 
The  ground  of  the  complaint  is  that  those  in- 
structions invade  the  province  of  the  jury  in 
regard  to  what  weight  should  be  given  to  cer- 
tain testimony.  Our  statute,  (section  4220, 
Bev.  St.  1889,)  which  has  remained  un- 
changed on  our  statute-book  for  a  great  num- 
ber of  years,  provides  that  "the  court  shall 
not,  on  the  trial  of  the  issue  in  any  criminal 
ease,  sum  up  or  comment  upon  the  evidence, 
or  charge  the  jury  as  to  matter  of  fact. "  There 
have  been  numerous  decisions  on  this  stat- 
ute, and  oiany  reversals  of  judgments  have 
occurred,  because  of  the  failure  of  the  lower 
courts  to  heed  the  statutory  prohibitions. 
Touching  on  tliis  point,  and  speaking  of  the 
instructions  in  a  certain  case,  Scott,  J.,  said: 
"Some  of  them  are  mere  comments  on  the 
evidence  or  charges  to  the  jury  as  to  matters 
of  fact,  which  the  law  forbids  being  given 
without  the  consent  of  both  parties.  Bev, 
St.  p.  882,  §  28.  What  is  striking  in  the  . 
instructions  is  tbe  attempt  of  the  court  to 
prescribe  rules  to  tlie  jury  by  which  they  were 
to  ascertain  the  creJit  due  to  a  witness.  When 
a  witness  testiSes  to  jurors,  they  are  tbe  ex- 
clusive judges  of  the  weight  to  be  given  to 
his  testimony."  State  v.  Anderson,  19  Mo. 
241.  In  State  v.  Cushing,  29  Mo.  215.  it  was 
said:  "The  first  is  an  instruction  directing 
the  jury  to  disregard  the  entire  evidence  of  a 
witness,  if  they  believe  him  false  in  any  par- 
ticular. Such  instructions  invade  the  prov- 
ince of  a  jury,  whose  business  it  is  to  deter- 
mine the  credibility  of  witnesses,  and  who 
are  not  to  be  hampered  in  exei^isiug  their 
judgment  by  any  indexible  rules   on  the 
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subject."  In  State  v.  Schoenwald,  31  Mo. 
147,  Scx>TT,  J.,  speaking  for  the  court,  said: 
"There  was  no  error  in  the  refusal  of  the 
coart  to  charge  the  jury  that  if  the  testimony 
of  any  witness  bore  upon  its  face  the  mark  of 
gross  improbability  it  is  not  necessary  that 
such  witness  should  be  impeached  by  other 
witnesses,  but  the  jury  may  disregard  the 
testimony  of  any  such  witness.  This  in- 
struction, in  effect,  was  given  by  the  court 
in  the  direction  made  as  to  the  rule  l)y  which 
the  jury  would  be  governed  in  ascertaining 
tlie  weight  to  be  given  to  tlie  evidence.  Al- 
though  the  instruction  stands  as  an  abstrac- 
tion, yet,  when  it  is  applied  to  the  evidence 
of  any  witness,  it  is  nothing  mure  thiin  an  at- 
tempt to  control  the  jury  in  determining  the 
credibility  of  the  witnesses."  In  the  same 
case  the  learned  judge  further  remarked:  "In 
my  opinion,  the  court  has  no  authority  to 
prescribe  any  rules  to  the  jury  by  which  they 
are  to  determine  the  credibility  of  the  wit- 
nesses. If  the  court  can,  by  authoritative 
rules,  direct  the  jury  in  weighing  the  credi- 
bility of  witnesses,  then  the  court,  and  not 
the  jury,  determines  the  weight  to  be  given 
to  the  evidence, — a  matter  exclusively  within 
the  province  of  the  jury.  The  jury,  from 
their  experience  and  knowledge  of  the  com- 
mon concerns  of  life,  are  presumed  to  be  the 
beat  triers  of  facts.  They  take  with  them 
into  the  jury-box  their  experience  in  life, 
which  has  enabled  them  to  form  the  rules  by 
which  they  will  ascertain  the  weight  to  be 
given  to  the  evidence  of  any  one  who  speaks 
in  tlieir  sight  and  h'aring,  having  due  con- 
sideration of  the  circumstances  by  which  he 
is  surrounded,  his  ch.sracter,  if  known,  and 
any  intluences  which  may  operate  upon  him. 
Thus  the  rules  are  formed  which  the  law 
supposes  that  jurors  will  apply  in  making 
their  verdict  on  the  evidence.  If  the  court 
has  a  right  to  instruct,  then  the  jury  are  l)ound 
to  obey.  If  their  verdict  is  formed  in  pursu- 
ance to  rules  concerning  the  weight  to  be  at- 
tributed to  evidence,  dictated  to  them  by  the 
court,  is  the  verdict  a  judgment  on  the  facts 
by  the  court  or  by  the  jury?  In  considering 
this  subject,  we  overlook  the  difference  be- 
tween the  system  of  practice  now  prevailiuK 
and  that  formerly  in  use.  Our  courts  cannot 
now,  as  formerly,  comment  on  the  evidence. 
When  the  practice  was  for  the  courts  to  com- 
ment on  the  evidence,  the  jury  were  always 
made  to  understand  the  weight  to  be  attached 
to  such  comments,  and  to  the  rules  the  judge 
might  suggest  for  tlie  weighing  of  the  evi- 
dence. They  were  told  that  such  comments 
were  the  mere  opinions  of  the  judge,  who  had 
no  right  to  decide  the  facts,  and  were  not 
binding  on  them;  that  they  might  disregard 
his  opinion  as  to  the  weight  of  the  evidence; 
it  was  mere  advice;  it  was  their  province  to 
And  such  a  verdict  as  they  deemed  right,  dis- 
regarding anything  they  might  have  heard 
from  him.  Now,  because  his  right  has  been 
taken  away/rom  the  courts,  an  effort  is  made 
to  substitute  for  the  advice  formerly  given  to 
juries,  which  they  would  receive  or  reject  as 


they  thought  right,  authoritative  rules,  by 
which  the  jury  are  bound  to  he  governed  in 
determining  the  weight  to  be  given  to  the 
evidence.  If  they  are  not  bound  by  the  in- 
struction, then  it  is  a  comment,  and  is  not 
warranted  by  law.  These  instructions  are 
generally  asked  by  the  counsel  for  the  accused, 
and  the  motive  to  them  is  the  hope  that  they 
may  operate  with  the  jury  as  an  indorsement 
by  the  judge  of  an  onslaught  on  the  charac- 
ter of  a  witness,  thinking  that  the  jury  will 
take  such  an  instruction  as  an  intimation 
from  him  that  there  is  a  ground  for  disbeliev- 
ing the  evidence."  In  State  v.  Hundley,  46 
Mo.  414,  similar  observations  are  made  as  to 
the  impropriety  of  instructions  whose  pur- 
port was  to  inform  the  jury  as  to  the  credi- 
bility to  be  given  to  the  testimony  of  a  certain 
class  of  witnesses.  In  State  v.  Smith.  53 
Mo.  267,  VoRiESt  J.,  in  delivering  the  opin- 
ion of  the  court,  observed:  "The  third  in- 
struction, given  by  the  court  on  the  part  of 
the  prosecution,  tells  the  jury  •  that  it  is  not 
sufficient,  to  warrant  an  acquittal,  for  the 
defendant  simply  to  show  that  at  times  he 
acted  and  talked  strangely  nnd  singularly, 
but  that  the  jury  must  believe  from  the  tes- 
timony that  be  was  insane  at  the  very  time 
he  committed  the  offense,  and  that  he  was  so 
insane  that  he  could  not  distingnish  right 
from  wrong.'  This  instruction  was  clearly 
wrong.  It  is  not  the  province  of  the  court 
to  select  certain  facts  shown  by  the  evidence, 
and  tell  the  jury  how  much  and  what  weight 
they  shall  give  to  such  facts,  or  whether  they 
shall  give  such  evidence  any  weight  at  all. 
The  court  passes  upon  the  legality  or  admis- 
sibility of  the  evidence,  but,  after  the  evidence 
is  legally  admitted,  it  is  the  exclnsive  pro- 
vision of  the  jury  to  pass  upon  the  weight  of 
the  evidence  given,  and  give  each  part  of  the 
evidence  such  weight  as  in  their  judgment 
it  is  entitled  to  receive,  without  any  inter- 
ference or  direction  of  the  court  whatever. 
Their  minds  ought  to  act  freely  on  the  facts 
of  the  case,  without  any  other  control  than 
that  of  their  own  unbiased  judgment.  This 
instruction  is  a  comment  on  the  evidence, 
which  is  expressly  forbidden  by  our  statute. 
Wag.  St.  p.  1106,  §  30.  The  sUtute  provides 
that  the  court  shall  not '  sum  up  or  comment 
on  the  evidence.'  If  the  court  can,  under 
this  statute,  select  certain  portions  of  the  evi- 
dence, and  tell  the  jury  how  much  weight  to 
give,  or  whether  they  shall  give  the  evidence 
selected  any  weight  at  all,  then  no  reason 
can  be  perceived  why  the  court  could  not  se- 
lect other  parts  of  the  evidence,  or  all  of  the 
facts  in  the  case,  and  tell  the  j  ury  what  weight 
to  give  the  same,  and  in  effect  tell  what  ver- 
dict should  be  found.  To  permit  this  would 
be  to  wholly  destroy  whatever  value  there  is 
in  the  right  of  trial  by  jury." 

It  will  thus  be  seen  that  the  doctrine  enun- 
ciated in  tlie  early  opinions  of  this  court, 
coming  down,  indeed,  to  a  compariitively  re- 
cent period,  forbids,  as  does  the  statute  al- 
ready quoted,  any  interference  by  tlie  courts 
with  the  province  of  the  triers  of  the  facts. 
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The  only  prorlnce  of  the  court  in  Instructing 
the  jury  ia  as  to  the  law  of  the  case,  if  ce> 
tain  facta  are  found  by  them  to  exist,  i.  e., 
that,  if  the  facts  are  so  and  so,  then  the  law 
is  so  and  so,  npon  those  facts. 

But  reference  is  made  to  section  4218, 
where  it  is  said  that  "no  person  shall  be  In- 
competent to  testify  as  a  witness  in  any  crim- 
inal cause  or  prosecution  by  reason  of  being 
the  person  on  trial  or  examination,  or  by 
reason  of  being  the  husband  or  wife  of  the 
accused,  but  any  such  facts  may  be  shown 
for  the  purpose  of  affecting  the  credibility  of 
such  witness;"  and  this  provision,  it  is  ar- 
gued, gives  authority  to  the  court  to  com- 
ment upon,  and  to  instruct  upon,  the  credi- 
bility of  such  witness  I  This,  I  take  it,  is  a 
total  misconception  of  the  statute  in  ques- 
tion, and  one  which  holds  for  naught  the  rig- 
id provisions  of  section  4220  aforesaid.  There 
are  many  instances  where  the  relations  of  s 
witness  towards  one  of  the  parties  lititrant 
may  be  shown  in  order  to  affect  his  credibil- 
ity, yet  this  fact  would  not  alter  the  statu- 
tory rule.  Take,  for  instance,  the  case  of  a 
hostile  witness,  or  of  one  closely  related  to 
the  adverse  party.  No  one  would  doubt  that 
such  bias  or  relationship  might  be  shown  in 
order  that  the  jury  might  form  the  proper  es- 
tinaate  of  liis  testimony,  yet  no  one  would 
venture  to  contend  that  this  fact  would  au- 
thorize an  instruction  to  the  Jury  pointing 
out  and  commenting  on  the  fact  of  such  re- 
lationship or  bias.  It  Is  one  thing  to  follow 
the  statute,  and  show  certain  things  to  exist 
in  order  to  call  the  attention  of  the  jury  to 
them, — this  is  legitimate;  but'it  is  another 
and  quite  different  thing  to  invade  the  prov- 
ince of  the  jury,  by  giving  an  instruction  to 
thena  based  on  the  fact  thus  legitimately 
shown  in  evidence.  For  tliis  reason  I  am  of 
the  opinion  that  those  cases  which  announce 
a  different  conclusion  were  improvidently  de- 
cided, and  should  no  longer  be  followed.  Of 
the  number,  see  State  v.  Cook,  84  Mo.  40. 

5.  Was  the  written  statement  of  the  defend- 
ant made  by  him  before  the  coroner  admis- 
sible in  evidence  without  laying  the  usual 
foundation?  In  .the  case  of  any  ordinary 
witness, — one  not  a  party  to  the  record, — the 
rule  undoubtedly  is  that  such  foundation 
must  be  laid  by  challenging  his  attention 
to  particular  circumstances  and  occasions. 
Greenleaf  says:  "This  course  of  proceeding 
ia  considered  indispensable  from  a  sense  of 
Justice  to  the  witness;  for,  as  the  direct  tend- 
ency of  the  evidence  is  to  Impeach  his  ve- 
racity, common  justice  requires  that,  by  first 
calling  his  attention  to  the  subject,  he  should 
have  an  opportunity  to  recollect  the  facts, 
an  J,  if  necessary,  to  correct  the  statement  al- 
ready given,  as  well  as  by  a  re-exarai nation 
to  explain  the  nature,  circumstances,  mean- 
ing, and  design  of  what  he  is  proved  else- 
where to  have  said."  1  Oreenl.  Et.  (14th 
Ed.)  ^  462.  And  the  autliorities  make  no 
distinction,  in  tliis.  regard,  between  verbal 
and  written  statements.  Id.,  and  State  v. 
Grant,  79  Mo.  loc.  cit.  132,  and  cases  cited. 


Now,  if  common  Justice  and  fair  dealing 
require  that  a  soitable  foundation  be  laid  in 
order  to  affect  the  credit  of  an  ordinary  wit- 
ness,—one  who  only  has  his  reputation  for 
veracity  at  stake, — it  would  seem  that  enough 
of  the  commodity  "common  justice"  should 
be  left  to  bestow  upon  one  acting  in  the  dou- 
ble capacity  of  both  party  and  witness,  on 
trial  for  his  life,  to  whom  it  is  all-important 
that  the  little  credit  given  to  his  story  should 
not  have  its  feeble  force  diminished  by  at- 
tacks upon  bis  veracity  which  would  not  be 
tolerated  in  the  case  of  any  other  witness. 
Surely,  the  fact  of  his  being  a  party  should 
not  have  the  effect  of  denying  to  him  what- 
ever protection  the  law  should  accord  to  him 
as  a  witness.  This  view  seems  to  be  favored 
in  State  v.  Red,  53  Iowa,  69,  4  N.  W.  Ken. 
831,  and  State  v.  Robertson,  26  S.  C.  117;» 
but,  owing  to  the  comparative  recentness  of 
the  statutes  on  this  subject,  but  few  adju- 
dications seem  to  have  been  made  upon  them. 
The  constitutionality  of  the  statute  itself, 
however,  has  been  doubted  by  eminent  ju- 
rists, because  it  morally  coerces  a  party  de- 
fendant to  take  the  witness  stand.  RulofI 
V.  People,  45  N.  T.  21-3;  Connors  v.  People, 
50  N.  Y.  240.  Mr.  Bishop,  touching  such 
enactments,  says:  "Before  these  statutes 
were  passed,  it  was  a  cherished  principle  of 
the  common  law,  adopted  generally  in  our 
constitutions,  where  it  still  remains,  that  no 
man  shall  be  compelled  to  furnish  evidence 
criminating  himself.  But  these  late  stat- 
ates  have  violated  that  principle  in  spirit, 
perhaps  in  letter.  Under  them,  a  defendant 
cannot  avoid  electing  to  testify  or  not  to  tes- 
tify. If  the  former,  and  he  is  guilty,  be  must 
declare  his  guilt  or  commit  perjury.  If  the 
latter,  he  cannot  escape  from  the  inference  of 
the  jury  that,  therefore,  he  is  guilty.  He  may 
choose  in  which  of  two  forms  the  evidence 
against  himself  shall  be  delivered,  but  to  fur- 
nish itor  commit  perjury  he  is  compelled."  1 
Bish.  Grim.  Proc.  §  1186.  Conceding,  how- 
ever, the  constitutionality  of  the  statute  in 
question,  and  conceding,  further,  that  the  wit- 
ness may  be  said  to  have  done  so  voluntarily, 
still  it  should  also  be  conceded  that,  in  testify- 
ing as  a  witness,  he  lost  none  of  the  rights 
and  privileges  pertaining  to  other  witnesses. 
Connors  v.  People,  supra. 

6.  Some  of  the  language  of  the  counsel  for 
the  state  in  the  closing  argument  cannot  be 
sanctioned.  It  was  as  follows:  "The  pre- 
sumption of  law  in  this  state  is  that  when  a 
charge  is  made  against  a  party  in  his  pres- 
ence, and  he  does  not  deny  it,  he  is  presumed 
to  be  guilty."  "The  defendant  is  a  mean, 
low-down,  wicked,  dirty  devil,— that  is  the 
kind  of  man  he  is."  "When  we  proved 
that  defendant  had  admitted  tlie  killing,  the 
presumption  of  itis  innocence  was  over- 
thrown, and  the  presumption  of  guilt  took 
its  place;  the  two  could  not  stand  together." 
The  first  sentence  copied  above  has  been  suffi- 
ciently commented  on  in  the  second  para- 
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graph  of  this  opinion.  Tlie  second  statement 
above  copied  was  mere  personal  abuse  of  the 
prisoner,  and  not  to  be  tolerated  in  any  tri* 
bunal  calling  itself  a  court  of  justice.  The 
third  sentence  above  quoted  was  not  law,  and 
was  at  war  witli  the  presumption  of  inno- 
cence, which  continues  with  the  prisoner  till 
the  verdict  of  guilty  overthrows  that  pre- 
sumption. Such  utterances  as  these  have 
been  so  frequently,  pointedly,  and  recently 
condemned  by  this  court  that  it  would  seem 
high  time  that  the  prosecuting  attorneys  of 
this  state  should  have  beard  of  our  rulings  in 
this  regard.  State  v.  Jackson,  95  Mo.  loc. 
cit  652  et  seq.,  8  S.  W  Hep.  749,  and  cases 
cited.  See,  also.  Brown  t.  Swineford,  44 
Wis.  282. 

7.  The  remark  made  by  the  court  to  couq- 
sel  for  the  state  from  time  to  time,  "to  keep 
within  the  record,"  bad  no  appreciable  ef- 
fect, because  he  still  kept  up  liis  line  of  ob- 
noxious remarks,  undeterred  by  anything  the 
court  had  said.  A  more  pointed  and  effect- 
ive rebuke  should  have  been  administered. 
The  judgment  should  be  reversed,  and  the 
cause  remanded. 

Bat,  0.  J.,  and  Elaox,  J.,  concur  in  par- 
agraphs 1,  2,  8,  6,  and  7  of  the  foregoing 
opinion.    Rat,  C.  J.,  also  concurs  in  para- 

fraph  5.  No  one  concurs  in  paragraph  4. 
iBAOE  and  Babolat,  JJ.,  concur  in  para- 
graphs 1,  2,  and  S,  except  that  they  think 
that  the  paragraph  last  named  should  have 
sanctioneid,  also,  the  giving  an  instruction 
for  manslaughter  in  the  third  degree.  They 
dissent  as  to  paragraphs  6  and  7. 


MOUBNINO  «.  MUSOVBI  COAL  MiN.  CO. 
(Suprtme  Court  of  MUtourU  De&  91, 1880.) 
Wills— AsmNtsTRAToita — Sali  to  Pat  Dbbtb. 
The  will  of  testator  provided  that  all  his 
property  shoold  go  to  his  tour  daughters  a>  long 
••  they  lived  or  remained  unmarried,  to  he  held 
Jointly  as  an  undivided  estate.  If  any  married,  the 
remaining  unmarried  daughters  might  Rive  them 
•vch  portion  of  the  estate  as  they  saw  fit,  not  ez- 
oeeding  ono^eventh  of  the  whole,  whieh  should 
be  cbareed  to  their  share  In  the  final  division, 
which  should  take  place  on  the  death  or  marriage 
iff  them  all.  TTpon  the  death  or  marriage'  of  them 
all,  the  estate  should  be  divided  among  ^  of  testa- 
tor's children.  Held  that,  as  the  surviving  daugh- 
ter took  her  share  by  inheritance,  It  was  uable  to 
sale  at  her  death,  for  her  debts. 

Appeal  from  circuit  court,  linooln  coun- 
ty: £.  M.  Hughes,  Judge. 

FlainlifT  brought  ejectment  for  80  acres  of 
land  in  Lincoln  county.  After  a  general  de- 
nial, tlie  answer  sets  up,  as  an  equitable  de- 
fense, (hat  the  debts  allowed  against  the  es- 
tate of  Elizabeth  Mourning  were  an  equita- 
ble charge  against  the  land  in  litigation.  The 
case  was  submitted  to  the  court  upon  the  fol- 
lowing agreed  statement  of  facts:  "The  fol- 
lowing facts  are  agreed  upon  between  the 
plHintiff  and  defendant:  That  the  common 
source  of  title  to  the  lands  in  dispute  is 
Thomas  Mourning,  who  died  in  Lincoln 
county.  Mo.,  in  the  year  of  1837,  owning  the 


land  in  controversy.  That  said  Thomss 
Mourning,  Sr.,  left  surviving  him  seven  chil- 
dren, namely:  Nancy  Mourning,  who  died 
witliout  issue,  in  the  year  of  1842;  Thomas 
Mourning,  Jr.,  who  died  without  issue,  in 
the  year  1847 ;  John  Mourning,  who  died  in 
the  year  of  1866,  leaving  four  children;  Lou- 
isa Mourning,  who  died  without  issue  in  ttie 
year  of  1878;  Susan  Mourning,  who  died 
without  issue,  in  the  year  1881  or  1882; 
Elizabeth  Mourning,  who  died  without  issue, 
in  the  year  1884;  and  William  B.  Mourning, 
the  plaintiff  in  this  cause.  That  said  Thomas 
Mourning,  Sr.,  left  a  will,  which  was  duly 
probated  in  Lincoln  county,  Mo.,  a  copy  of 
which  is  hereto  attached,  and  made  a  part  of 
this  agreed  statement.  That  the  value  of  the 
lands  sued  for  does  not  exceed  $600,  and  that 
the  rents  and  proBts  are  $24  per  year.  That 
the  plaintiff  is  the  surviving  child  of  said 
Thomas  Mourning,  Sr.,  and  claims  title  as 
such,  and  that  the  defendant  claims  title 
through  a  sale  of  said  lands  made  by  the  ad- 
ministrator of  the  estate  of  Elizabeth  Mourn- 
ing for  the  payment  of  debts  to  the  amount 
of  $272.10,  allowed  against  her  estate.  The 
said  Elizabeth  Mourning  was  the  surviving 
one  of  the  four  daughters  of  the  said  Thomas 
Mourning,  Sr.,  mentioned  in  his  last  will, 
and  was  at  the  time  of  her  death,  in  1884,  71 
years  old.  '  That  for  two  or  three  years  before 
her  death  the  said  Elizabeth  Mourning  was 
an  invalid,  and  almost  helpless,  and  that  the 
debts  so  allowed  against  her  estate,  and  for 
which  said  lands  were  sold  by  her  adminis- 
trator, were  for  board,  clothing,  support,  and 
attention  during  said  years,  the  rents  and 
profits  of  said  lands  being  insufficient  to  pay 
for  the  same.  That  said  Elizabeth  Mourn- 
ing had  no  other  property  than  her  interest 
in  said  lands  out  of  which  said  allowed  claims 
could  be  paid.  The  will  of  Thomas  Mourn- 
ing is  as  follows:  <  I,  Thomas  Mourning,  of 
Lincoln  county,  Missouri,  do  on  this  28th  day 
of  April.  1887,  make  this,  my  last  will  and 
testament,  in  manner  and  form  as  follows, 
viz.:  (1)  After  all  my  just  debts  and  funeral 
expenses  shall  have  been  paid,  I  do  will  and 
bequeath  all  of  my  real  and  personal  estate 
to  my  four  daughters,  namely,  Elizabeth 
Mourning,  Nancy  Mourning,  Susan  Mourn- 
ing, and  Louisa  Mourning,  to  have  and  to 
hold  the  same  so  long  as  they  live  or  remain 
unmarried,  the  whole  to  be  jointly  held  in 
an  undivided  estate  for  their  several  support. 
(2)  If  eitlier  of  them  should  marry,  those  re- 
maining unmarried  may  give  them  such  por- 
tion of  the  estate  as  they  may  think  proper, 
not  exceeding  one-seventh  of  the  whole  val- 
ue, to  be  charged  to  her  or  them  at  the  fiual 
division,  which  shall  take  place  at  the  mar- 
riage or  death  of  them  all.  (3)  It  is  my  wish 
that  at  the  death  or  marriage  of  my  four 
daughters,  that  the  whole  of  my  estate  then 
be  sold,  and  an  equal  division  made  between 
my  children,  namely,  John  Mourning,  Eliza- 
beth Mourning,  Thomas.  Mourning,  Nancy 
Mourning,  Susan  Mourning,  Louisa  Mourn- 
ing, and  William  Mourning,  charging  ntyaon 
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John  Mourning  with  one  hundred  and  eighty- 
six  dollars,  with  interest  from  the  1st  day  of 
November,  A.  D.  1830,  the  time  I  advanced 
it  to  him  in  Virginia.  (4)  And,  lastly,  I 
do  hereby  appoint  my  friend  Macon  A.  Shel* 
ton  my  executor  of  this  my  last  will  and  tes- 
tament, hereby  revoking  all  other-or  former 
wills  by  me  heretofore  made.  In  witness 
whereof,'"  eta  This  was  all  the  evidence. 
No  declarations  of  law  were  asked.  The  court 
gave  jadgment  for  the  plaintiff  for  the  whole 
htnd,  and  defendant  appeals. 

Martin  <£  Avery,  for  appellant.    Geo.  T. 
Dunn,  tor  respondent. 

Shebwood,  J.,  {after  stating  thefaett  as 
above.)  The  equitable  defense  set  up  In  the 
answer  amounts  to  nothing,  because  there 
was  no  charge  or  lien  created  on  the  property 
which  authorized  a  sale  of  that  property  in 
discharge  of  such  charge  or  lien;  and  it  is  un- 
necessary to  discuss  the  share  'to  which  the 
children  of  John  Mourning,  who  represent 
their  father's  title,  are  entitled.  Incumbered 
as  that  share  is  by  the  early  advancement 
made  to  their  father  in  1880,  and  the  ac- 
cumulating interest  thereon,  their  share, 
in  view  of  the  estimated  value  of  the  land. 
Is  worthless.  Under  onr  statute  of  de- 
scents and  distributions,  Elizabeth,  the  last 
survivor  of  the  four  daughters,  became  en- 
titled, by  the  law  of  Inheritance,  to  her  pro- 
portionate 3h:ire  of  the  land  in  dispute,  and, 
being  thus  entitled,  that  share  at  her  death, 
and  independently  of  any  provision  in  the 
will,  became  subject  to  stdministration  sale 
for  the  payment  of  her  debts;  so  that  defend- 
ant is  now  the  owner  of  that  inherited  inter- 
est. But  the  court  allowed  the  plaintiff  to 
recover  the  whole  tract.  This  was  more  than 
he  wta  entitled  to  recover,  and  for  such  error 
we  reverse  the  Judgment,  and  remand  the 
cause.    All  concur. 


BoooHEK  et  al.  v.  Fbazieb. 
{Swprtme  Court  of  Miaeoveri.    Dea  SI,  18(i9.) 
EsToppBi.  m  Pais. 
Where  the  Indorsee  of  one  of  several  notes 
■«oared  by  a  trust-deed  obtains  Judgment  against 
the  indorser  for  the  proceeds  of  the  trust  proper^ 
derived  from  a  skle  to  pay  the  notes  retained  by 
the  Indorser,  he  tberebv  elects  to  afBrm  the  sale; 
and  be  cannot,  after  fauing  to  obtain  full  payment 
of  bis  note,  resell  the  property  for  the  residue,  and, 
as  parchaser,  maintafn  ejectment  for  it  against  the 
former  purchaser's  grantees. 

Appeal  from  drcolt  court,  Carroll  oonnty; 
J.  M.  Davis,  Judge. 

Sjectment  by  Jesse  L.  Boogher  and  others 
against  Milton  £.  Prazier.  "There  was  judg- 
naent  for  defendant,  and  plaintiffs  appealed. . 

W.  C.  Marshall,  J  W.  Sebree,  and  Prosser 
Ray,  for  appellants.  Hale  &  Sons,  for  re- 
spondent. 

Bbaob,  J.  This  is  an  action  in  ejectment 
to  recover  an  80-acre  tract  9i  land  in  Carroll 
connly-  On  the  16th  of  September,  1873, 
James  F.  Ghinn,  who  was  then  the  owner  in 


fee  of  the  premises,  and  under  whom  both 
parties  claim,  with  his  wife,  executed  a  d^ed 
of  trust,  with  power  of  sale,  conveying  the 
same  to  Samuel  Winfrey  in  trust  to  secure 
Hardin  Simpson  in  the  payment  of  three 
promissory  notes  and  Interest, — two  for  8300, 
eai.'h  executed  by  said  Ctiinn,  payable  to- 
said  Simpson;  and  one  for  $1,000,  executed 
by  William  M.  Kendrick,  payable  to  said 
Chinn,  and  by  him  assigned  to  said  Simpson. 
On  the  24th  of  December,  1873,  the  1,000- 
dollar  note  of  Kendrick  was  indorsed,  with- 
out recourse,  by  Simpson  to  Henry  Bell  St 
Son,  and  deposited  with  Messrs.  Hale&Eads, 
attorneys,  upon  the  agreement  and  under  the 
circumstances  particularly  set  out  in  Bell  v. 
Simpson,  75  Mo.  485,  of  which  case  the  pres- 
ent one  forms  the  second  chapter  and  sequel. 
A  controversy  having  arisen  between  Simp- 
son and  Bell  &  Son  as  to  the  terms  upon 
which  said  note  was  to  be  delivered.  Hale  & 
Eads  declined  to  deliver  said  note,  and  the 
same  remained  in  their  hands  until  after  the 
decision  in  the  above-cited  case.  On  the  25th 
of  October,  1875,  the  promissory  notes  secured 
by  said  deed  of  trust  remaining  due  and  un- 
paid, Winfrey,  the  trustee,  at  the  request  of 
Simpson,  sold  the  land  under  the  deed  of 
trust,  and  Simpson  became  the  purchaser 
theieof,  for  the  sum  of  8900,  and  afterwards, 
on  the  14th  of  December,  1875,  received  the 
trustee's  deed  therefor.  On  the  26lli  of  No- 
vember, 1875,  Simpson  conveyed  tlie  land  by 
warranty  deed  to  Elihu  Shannon,  and  on  the 
7th  of  February,  1876,  Shannon  and  wife 
conveyed  the  land  to  John  P.  Minnis.  On 
the  2d  of  June,  1877,  Henry  Bell  &  Son  in- 
stituted in  the  Carroll  circuit  court  the  suit 
reported  in  75  Mo.,  supra,  against  Simpson, 
Winfrey,  and  Hale  &  Eads,  setting  forth  the 
facts  substantially  as  stated  in  the  opinion  in 
that  ease,  except  that  the  sale  of  February, 
1876,  by  Shannon  to  Minnis,  was  for  82,000, 
instead  of  84,000,  as  in  the  report  of  the 
opinion.  The  conclusion  of  the  petition  and 
prayer  in  that  case  Is  as  follows:  "And  plain- 
tiffs cliarge  that  said  defendant  Winfrey  ia 
liable  to  the  plaintiffs  for  the  said  amount 
for  which  he  sold  said  real  estate,  as  said 
trustee,  to  said  Simpson,  as  aforesaid,  and 
with  interest  thereon  from  date  of  sale,  and 
for  which  they  ask  judgment;  and  said  plain- 
tiffs further  charge  that  said  defendant  Simp- 
son, by  his  said  wrongful  and  fraudulent 
acts  and  conduct  in  the  premises,  and  by  his 
wrongful  assumption  of  the  control,  title,  and 
possession  of  said  real  estate,  and  the  proceeds 
of  the  sale  thereof,  so  realized  by  liim  as  afore- 
said, has  made  himself,  and  become,  and  now 
is,  a  trustee  for  these  plaintiffs  of  the  said 
proceeds  of  said  sale  of  said  real  estate,  to  the 
extent  and  amount  of  said  thousand-dollar 
Kendrick  note,  and  the  interest  thereon,  so 
realized  and  appropriated  by  him,  as  afore-- 
said,  and  for  which  they  ask  judgment, 
against  said  defendant  Simpson;  and  plain- 
tiffs also  ask  that  said  defendants  Hale  Ai 
Eads  may,  by  the  order  of  the  court,  be  di- 
rected and  requested  to  deliver  up  to  plaintiffs 
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the  aforesaid  Kendrick  note,  so  indorsed  to 
them,  and  so  deposited  with  the  said  Hale  & 
Eads,  for  their  beneflt  as  aforesaid ;  and  grant 
to  said  plaiulifl  such  other  and  further  relief 
in  the  premises  as  may  be  j  list  and  equitable." 
On  the  trial  in  the  circuit  court  the  court 
found  for  the  defendants,  and  dismissed  tbe 
the  bill.  On  appeal  to  the  supreme  court, 
tbe  judgment  of  the  circuit  court  was  re- 
versed, and  the  cause  remanded,  "with  di- 
rections to  tbe  circnit  court  to  enter  up  judg- 
ment as  prayed."  Bell  v.  Simpson,  supra. 
In  obedience  to  the  mandate  of  the  supreme 
court,  on  the  25lh  of  July,  1882,  the  following 
judgment  was  entered  in  the  circuit  court  of 
Can  oil  county:  "Now,  at  this  day,  come  said 
parties,  by  their  respective  attorneys;  and, 
upon  consideration  of  the  mandate  and  opin- 
ion of  tbe  supreme  court  herein,  it  is  ordered, 
adjudged,  and  decreed  by  the  court  that 
plaintiffs  Jesse  L.  Boogher  and  John  F.  Boog- 
ber,  surviving  partners  of  Henry  Bell  &  Son, 
recover  of  defendant  Hardin  Simpson  one 
thousand  nine  hundred  and'eighty-three  dol- 
lars and  thirty-three  cents,  (81,988.33.)  with 
interest  thereon  from  dato  of  this  decree  at 
rato  of  ten  per  centum  per  annum,  and  that 
said  plaintitfs  recover  of  defendant  Samuel 
Winfrey  one  thousand  two  hundred  and  six- 
ty-four dollars  and  fifty  cents,  ($1,264.50.) 
with  interest  thereon  from  date  of  this  decree 
at  rate  of  six  per  centnm  per  annum,  and 
that  said  plaintiffs  recover  of  said  defendants 
Winfrey  and  Simpson  the  costs  of  this  pro- 
ceeding, and  tiave  execution  in  conformity 
with  this  decree,  returnable  to  the  next  De- 
cember term  of  this  court;  and  it  is  further 
ordered  and  decreed  by  the  court  that,  unless 
said  sum  of  one  thousand  nine  hundred  and 
eighty-three  dollars  and  thirty-three  cents 
($1,988.38,)  and  said  interest  thereon,  and 
said  costs,  shall  be  paid  as  above  decreed  with- 
in sixty  days  from  the  date  of  this  decree,  said 
defendants  John  B.  Hale  and  William  M. 
Eads  shall  then  forthwith  deliver  to  said  plain- 
tiffs the  said  Kendrick  note  described  in  the 
petition  herein,  which  note  is  of  date  Septem- 
ber 16, 1873,  signed  by  Wm.  M.  Kendrick,  for 
one  thousand  dollars  and  interest,  and  that 
said  plaintifiTs  shall  thereupon  be  at  liberty  to 
proceed  to  enforce  their  claim  as  owners  of 
said  note  against  the  property  described  in  the 
petition,  or  otherwise,  as  they  may  be  advised, 
and  as  may  be  in  conformity  to  law ;  and  it  is 
further  ordered  and  decreed  that  upon  pay- 
ment to  sidd  plaintiffs  of  one  thousand  nine 
liundred  and  eighty-three  dollars  and  thirty- 
three  cents,  and  interest  thereon,  and  said 
costs,  by  either  of  said  defendants  Simpson  or 
Winfrey,  this  decree  shall  be  satisfied. "  On 
tbe  27th  of  February,  1884,  John  P.  Minnis 
conveyed  the  premises  in  controversy,  except 
four  acres,  by  warranty  deed,  to  the  defend- 
ant, for  the  consideration  of  $1,500.  The 
plaintiffs  herein,  as  surviving  partners  of  the 
firm  of  Henry  Bell  &  Son,  came  into  posses- 
sion of  the  Kendrick  note  under  the  judgment 
aforesaid,  collected  $1,200  from  Winfrey  on 
account  of  the  proceeds  of  the  sale  of  said  real 


estate  under  the  deed.of  trust,  and  thereafter 
caused  the  land  to  be  again  advertised,  and, 
on  the  21st  of  September,  1885,  sold,  by  tlie 
sheriff  of  Carroll  county,  acting  as  trustee, 
at  which  sale  they  became  the  purchasers, 
and  thereupon  began  this  suit  in  ejectment 
to  recover  the  land.  The  judgment  was  for 
tbe  defendant  in  the  trial  court,  and  plain- 
tiffs appeal. 

1.  It  will  be  observed  from  the  foregoing 
that  the   position  of  the  plaintiffs,  briefly 
stated,  is:  Having  sued  the  trustee,  and  the 
cestui  que  trust,  and  purchaser  at  the  trus- 
tee's sale,  for  the  proceeds  of  the  sale,  and  of 
subsequent  sales  and  conveyances  made  in 
pursuance  and  by  virtue  thereof;  and  having 
received  judgment  against  them  for  such  pro- 
ceeds to  the  amount  of  their  debt,  which  it 
turned  out  was  secured  by  said  deed  of  trust; 
and  having,  by  virtue  of  such  judgment,  col- 
lected a  large  portion  of  such  proceeds  from 
the  trustee,  failing  to  get  the  remainder  ei- 
ther from  bim  or  from  the  cestui  que  trust 
and  parchaser, — they  turn  around,  and  say 
the  sale  by  the  trustee  was  void,  passed  no 
title,  cause  the  land  to  be  resold,  and  now  ask 
the  court  to  so  liold  in  an  action  against  a 
purchaser  for  a  valuable  consideration,  who 
became  such  long  after  the  plaintiffs  had 
abandoned  their  security,  instituted  suit, and 
recovered  judgment  for  the  amount  of  the 
proceeds  of  the  sale  under  the  deed  of  trust, 
and,  indeed,  after  the  larger  portion  of  such 
proceeds  haid  been  collected  by  them.    And 
with  these  proceeds  in  their  pocket,  and  after 
such  action,  urge,  as  defects  in  the  trustee's 
sale  and  deed,  that  the  sale  was  made  solely 
at  the  request  of  Simpson,  who  was  not  the 
legal  holder  of  the  Kendrick  note,  although 
he  was  of  two  other  notes  secured  thereby, 
and  that  the  trustee's  deed  does  not,  directly 
and  in  positive  terms,  show  that  notice  of 
the  sale  as  required  by  the  deed  of  trust  was 
given.     We  will  not  inquire  into  the  alleged 
defects.     The  plaintiffs,  before  bringing  the 
flrst  suit,  regarding  themselves  as  the  legal 
holders  of  the  Kendrick  note,  as  they  were 
afterwards  found  to  be  by  this  court,  had 
their  option  either  to  disregard  the  foreclos- 
ure made  by  the  trnstee  at  the  request  of 
Simpson,  and  seek  to  enforce  the  lien  of  their 
security  against  the  land  either  by  suit  or  by 
advertisement  and  sale,  or  to  affirm  the  fore- 
closure of  the  trustee,  and  go  for  the  proceeds 
of  the  land  which  came  into  his  hands,  and 
into  those  of  the  cestui  que  tnut  Simpson,  by 
means  of  such  forecloBur&    They  chose  the 
latter,  and,  by  the  very  nature  of  the  action 
brought,  affirmed  the  validity  of  the  trustee's 
sale,  and  its  potency  to  pass  the  Ifgal  title, 
else  they  had  no  cause  of  action ;  and  they 
are  now  estopped  from  denying  these  facta 
against  one  who  had  a  right  to  rely  upon 
them  as  verities,  so  far  as  the  plaintiffs  were 
concerned,  by  the  very  position  which  tbey 
had  assumed  in  regard  to  them  upon  the  rec- 
ords of  the  ecu  As  of  the  country. 

2.  Some  stress  seems  to  be  laid  in  the  ar- 
gument of  counsel  upon  tbe  expreesion  in 
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the  Jndgment  of  the  circuit  court,  "and  (bat 
said  plaintiffs  shall  thereupon  be  at  liberty  to 
enforce  their  claim  as  owners  of  said  note 
agaiust  the  property  desciibed  in  the  petition, 
or  otherwise,  as  tliey  may  be  advised,  and  as 
may  l>e  in  conformity  to  law."  Whatever 
these  terms  may  have  been  intended  to  mean. 
It  must  be  conceded  that  it  was  not  within 
the  power  of  the  circait  court  to  confer  upon 
the  plaintiffs,  in  entering  up  this  judgment 
under  the  mandate  of  the  supreme  court,  any 
right  or  remedy  beyond  the  scope  of  the  is- 
sues tendered  by  them  in  their  pleadings, 
and  passed  upon  by  the  supreme  court,  in 
which  will  be  found  no  foundation  whatever 
for  any  claim  to  have  established  any  right 
or  lien  against  the  land  in  controversy.  In 
fact,  as  we  have  seen,  the  position  of  the 
plaintiff  was  not  only  antagonistic,  bat  in- 
consistent with,  and  antipcndal  to,  such  an 
idea.  This  expression  in  the  judgment  seems 
to  be  a  mere  brutum  /ulmen,  without  any 
particular  meaning,  the  force  of  which  must 
be  sought  for  in  the  "otherwise"  of  the  Sen- 
tence; for  it  is  certainly  not  "in  conformity 
to  law"  that  the  plaintiffs  should  have  the 
proceeds  of  the  land,  and  the  land  also.  The 
judgment  of  the  circuit  court  is  a£Srmed. 
All  concur,  except  Bat,  0.  J.,  and  Baboi^at, 
J.,  not  sitting. 


Davis  et  al,  «.  Hendbioks  tt  al. 
(Supreme  Ccnvrt  of  MUsrniH.   Jan.  37, 1890.) 

CJOSTRACT  TO  HaKS  A  WlLI« 

Evidence  that  deceased,  before  adopting 
plaintlfl,  and  proonrinK  an  act  of  the  legislature 
changing  her  name  ana  making  her  capable  of  in- 
heriting from  him,  agreed  to  make  her  his  heir, 
and  entered  Into  some  written  contract,  which 
coold  not  be  produced  at  trial,  with  her  father, 
and  afterwards  deolared  that  she  would  have  all 
his  properly'.  Is  not  sufBclent  to  show  a  contract  to 
will  to  ner  all  his  property. 

Error  to  circuit  court,  Marion  county; 
Thko.  Bbaoe,  Judge. 

H.  M.  Baulware,  for  plaintiffs  in  error. 
M.  O.  Eeynoldt,  for  defendants  in  error. 

Black,  J.  This  was  a  suit  in  equity, 
brought  by  Mary  £.  Davis  and  her  husband, 
for  the  specific  performance  of  a  contract  al- 
leged to  have  been  made  by  her  father,  for 
her  benefit,  with  John  McGormicts.  The  de- 
fendants are  the  widow,  the  administrator, 
and  the  devisees  of  said  John  McCormick. 
Dr.  Campbell,  the  father  of  the  female  plain- 
tiff, and  John  McCormick,  with  their  fam- 
ilies, resided  in  the  town  of  Ashley,  Pike 
county.  Dr.  Campbell's  wife  died  on  the 
20tb  Aagust,  1862,  leaving  a  child  named 
Anna,  then  about  three  months  old.  He  had 
a  family  of  13  children,  and  was  without 
property.  Mr.  McCormick  was  in  good  finan- 
cial circumstances,  and  had  no  children.  He 
and  his  wife  adopted  Anna  as  their  own 
child  in  the  manner  hereafter  stated,  and 
changed  her  name  to  that,  of  Mary  £.  McCor- 
mick, which  was  the  name  of  Mrs.  McCor^ 
mick.    The  child  continued  to  live   with 


them  until  she  married  her  co-plaintiff, 
which  was  after  the  death  of  Mr.  McCor- 
mick. He  died  in  1881.  leaving  a  will,  ex- 
ecuted in  1875,  and  by  which  he  devised  his 
homestead  in  Ashley  to  his  wife  for  life,  and 
at  her  death  to  liis  daughter,  Mary  E.,  and 
to  the  descendants  of  her  l>ody.  This  is  the 
only  provision  made  for  the  adopted  daugh- 
ter. By  the  will  be  g>ive  other  specified 
property  to  his  wife,  and,  after  making  a  de- 
vise and  bequest  to  the  Palmyra  Presbytery, 
made  a  nephew  and  two  nieces  his  residuary 
devisees.  The  property  devised  consists  large- 
ly of  real  estate.  The  widow  renounced  the 
will,  and  elected  to  take  under  the  statute. 
The  petition  states  that  Dr.  Campbell,  for 
and  in  behalf  of  his  infant  daughter, — now 
Mrs.  Davis, — and  John  McCormick  entered 
into  a  contract  whereby  it  was  agreed  that, 
in  consideration  that  Campbell  would  sur- 
render his  daughter  to  McCormick,  he  (Mc- 
Cormick) would  adopt  her  as  his  child,  and 
"would  make  her  his  heir  at  law,  and  would 
grant  and  devise  to  her  all  his  property,  lx>th 
real  and  personal,  of  which  he  should  die 
seised  and  possessed."  As  l>earing  upon 
this  alleged  agreement.  Dr.  CampbeU  testi- 
fied: "About  three  weeks  after  my  wife 
died,  Mr.  McCormick  asked  me  to  step  into 
his  store.  He  saiik  'Are  you  willing  to 
comply  with  the  agreement  made  by  my  wife 
and  yours  in  relation  to  giving  up  the  baby 
to  my  wife  to  adopt,  raise,  and  educate)*' 
I  did  not  hear  what  had  been  said  by  Mrs. 
McCormick  and  my  wife.  I  said  to  him: 
'Whatever  Mrs.  McCormick  says  is  true. 
If  you  are  tired  of  keeping  the  child,  1  will 
take  her  home  as  soon  as  I  make  arrange- 
ments for  the  board  of  the  children.'  I  said 
something  about  paying  him  for  services,  and 
be  said:  '  Don't  mention  that,  for  my  wife 
wants  to  adopt  the  child,  and  change  her 
name,  and  name  her  for  herself.  I  will  have 
to  go  to  the  legislature  to  have  the  name 
changed.'  I  said,  'I  must  know  what  you 
are  going  to  do;' and  he  said:  'I  intend  to 
make  your  little  daughter  my  heir.'  "  The 
witness  goes  on  to  say  that  after  some  reflec- 
tion he  agreed  to  the  proposition;  that  they 
asked  Mr.  Pogue,  who  was  present,  to  reduce 
to  writing  what  had  passed  between  them, 
which  he  did,  and  that  Mr.  Pogue  was  to 
hold  the  agreement  until  called  for  by  one  of 
the  parties.  Says  he  never  asked  for  it, 
though  written  21  years  ago.  Mr.  Pogue, 
whose  daughter  is  one  of  the  residuary  lega- 
tees, testihed  that  be  never  saw  the  contract, 
and  knew  nothing  about  it,  except  from  hear- 
say. A  Mr.  Keith  testified  that  he  was  in 
Mr.  McCormick's  store  when  the  latter  re- 
ceived a  copy  of  the  act  of  the  legislature; 
that  Mr.  McCormick  produced  from  his  desk 
what  he  said  was  a  copy  of  the  act,  and  also 
a  copy  of  the  contract  between  him  and  Dr. 
Campbell.  Witness  did  not  hear  the  con- 
tract read,  and  knows  nothing  about  its  con- 
tents. The  act  of  the  legislature  was  ap- 
proved on  the  9th  February,  1863.  It  was 
passed  at  the  instance  and  request  of  Mr. 
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McConnick,  and  Is  as  follows:  "Section  1. 
That  an  infant  child,  name  Anna  McClellan 
Campbell,  daughter  of  Jerome  B.  Campbell, 
of  Pike  county,  be  declared  to  be  adopted  as 
the  dangliter  of  John  McCormick  and  Mary 
E.,  bis  wife,  of  said  county;  and  that  the 
name  of  said  Anna  McClellan  Campbell  be, 
and  the  same  is  hereby,  changed  to  Mary 
Elizabeth  McCormicIc,  and  she  is  declared  to 
be  capable  of  inheriting  from  said  John  Mo- 
Cormick  and  Mary  £.,  his  wife,  by  will,  de- 
vise, or  descent,  in  the  same  manner,  and 
with  the  same  rights,  as  though  she  was 
their  child." 

There  is  other  evidence,  to  the  effect  that 
the  plaintiff  grew  up  without  any  acquaint- 
ance with  her  brothers  and  sisters;  that  she 
was  reared,  treated,  and  spoken  of  by  her 
adoptive  parents  as  a  natural  child;  that  Mr. 
McCormick  was  fond  and  proud  of  her,  and 
on  various  occasions  made  remarks  to  the  ef- 
fect that  she  was  to  sliare  in  his  property 
when  he  died;  that  she  would  get  all  of  his 
property,  or  Inherit  all  of  his  property;  that 
she  was  his  sole  heir,  and  would  be  worth 
•10.000.  A  sister  of  the  plaintiff  testified 
that  Mr.  McCormick  said,  when  be  adopted 
the  child:  "I  will  and  intend  to  make  your 
Bister  my  legal  heir."  The  defendants  of- 
fered no  evidence  whatever,  and  rested  the 
case  on  that  offered  by  the  plaintiffs. 

It  is  conceded  on  the  part  of  the  plaintiffs 
that  the  alleged  contract  cannot  affect  the 
rights  of  the  widow  of  John  McCormick;  so 
that,  as  between  the  plaintiff  and  the  widow, 
tliere  is  in  reality  no  contest  whatever.  On 
the  other  hand,  the  other  defendants  do  not 
dispute  the  right  of  the  plaintiffs  to  have  a 
contract  like  that  set  up  In  the  petition  en- 
forced; but  they  do  insist  that  tlie  evidence 
fails  to  establish  the  contract  alleged.  It  is 
not,  and  cannot  be,  maintained  that  the  act 
of  the  legislature  discloses  any  contract  on 
the  part .  of  McCormick  to  give  to  the 
adopted  daughter  his  property  at  his  death. 
The  alleged  agreement  must  theKfore  be 
proved  by  other  evidence,  though  the  act  is  a 
circumstance  in  the  case.  As  the  evidence 
stands,  we  think  it  clearly  established  that 
there  was  some  agreement  between  Dr. 
Campbell  and  Mr.  McCormick,  and  that  the 
agreement  was  reduced  to  writing,  though  it 
could  not  be  found  for  use  on  the  trial  of 
this  cause.  The  question  then  is,  what  were 
the  terms  of  the  contract?  It  is  fair  to  be- 
lieve the  legislature  wonld  not  have  passed 
the  special  act  without  the  consent  of  Dr. 
Campbell;  and  a  very  natural  inference  from 
all  the  evidence  is  that  this  agreement  was 
but  a  consent  on  his  part  to  the  passage  of 
the  act  to  be  placed  before  the  legislature. 
But  Dr.  Campbell  and  his  daughter,  then 
abuut  22  years  of  age,  testify  that  McCor- 
mick said  he  would  make  the  child  his  heir. 
This  is  the  most  favorable  statement  of  the 
contract  for  the  plaintiffs  to  be  found  in  the 
evidence.  It  is  true,  there  is  evidence  tend- 
ing to  show  subsequent  declarations  of  Mr. 
McCormick. that  his  daughter  would  get  all 


of  bis  property.  Such  may  have  been  his  in- 
tention when  these  statements  were  made; 
but  they  oannot  be  allowed  to  expand  the 
contract  as  testified  to  by  Mr.  Campbell,  who 
was  a  parly  to  it,  and  was  then,  and  is  nov, 
interested  in  the  plaintiff's  behalf.  The 
strongest  case  made  by  the  evidence  for  the 
plaintiffs  is  that  McCormick  agreed  to  adopt 
the  child  and  make  her  his  heir.  Such  an 
agreement  falls  far  short  of  the  one  alleged, 
namely,  that  he  agreed  to  grant  and  devise 
to  her  all  of  his  property  at  bis  death.  The 
proved  agreement  only  places  the  adopted 
child  in  the  position  of  a  natural  child.  Its 
effect  is  no  greater  than  a  deed  of  adoption 
under  the  statute;  and,  had  the  adoption 
been  made  pursuant  to  the  statute,  Mr.  Mc- 
Cormick could  liave  still  disposed  of  his  prop- 
erty by  will  as  he  saw  fit  We  are  cited  to 
the  cases  of  Sutton  v.  Hayden,  62  Mo.  101, 
and  Sharkey  v.  McDermott,  91  Mo.  647,  4  8. 
W.  Rep.  107.  In  the  first  the  contract  was 
that  Mrs.  Sutton  should  have  all  of  the  prop- 
erty of  Mrs.  Qreen  at  the  death  of  the  latter. 
In  the  other,  the  demurrer  admitted  that 
James  and  Catherine  McLiaughlin  took  the 
child,  then  four  years  old,  and  agreed  to 
"provide  and  care  for  her,  and  adopt  her  as 
their  child,  and  leave  her  their  property  at 
their  death. "  The  principles  of  law  asserted 
in  tliose  cases  are  not  questioned;  but  the 
cases  made,  on  the  proof  in  one  and  on  the 
demurrer  in  the  other,  are  nnlike  the  one  in 
hand.  Here  the  proof  fails  to  show  any 
agreement  on  the  part  of  McCormick  to  give 
his  property  to  the  adopted  dau.:;hter.  Her 
position,  in  respect  of  his  property,  is  not  un- 
like that  of  a  natural  child;  and  he  could  dis- 
pose of  it  as  he  saw  fit  by  will. 

There  is  much  in  the  record  to  arouse  the 
sympiithy  of  the  court  in  favor  of  the  plain- 
tiffs, and  still  more  in  the  evidence  said  to 
have  been  excluded,  and  not  preserved  ia  the 
record  before  us;  liut  courts  sit  to  enforce, 
and  not  to  make,  contracta.  The  judgment, 
which  was  for  defendants,  is  affirmed.  Ail 
concur;  Babolat,  J.,  ia  the  resalt. 


GABomra  e.  Tbbbt  et  aL 
(Supreme  Court  of  Kitsouri.    Jan.  S7, 1880.) 

iHJimCTTON — AOVBRSB  POBSIgSIOK— APPBU. 

1.  One  who  has  been  ii\  adverse  possession  as 
against  a  trust-deed  for  the  period  of  limitation 
may  en  j  oin  a  sale  ander  the  deed,  as  auoh  sale  would 
cast  a  oloud  on  his  titles 

8.  A  suit  for  an  Injunction  against  a  sale  nnder 
s  trust-deed,  brought  by  one  who  alleges  titte  br 
adverse  possession  which  would  defeat  the  deed, 
is  one  involving  tiUe  to  real  estate,  of  wbleh  tbs 
Missonri  supreme  oonrt  has  jnrisdlotioa  oa  i^peal. 
BARCIU.T,  J.,  dissenting. 

Appeal  from  circuit  court,  Franklin  coun- 
ty; A.  J.  Seat,  Judge. 

John  W.  Booth,  for  appellant.  Itaae  T. 
Wise  and  John  H.  Pugh,  for  respondents. 

Black,  J.  Gardner  broaght  this  aait 
against  William  M.  Terry  and  the  adminis- 
trator of  William  H.  Lamoreaux,  to  «DjoiD 
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the  sale  of  two  lots  under  a  deed  of  trust  in 
which  Terry  Is  the  substituted  trustee  and 
the  estate  of  Lamoreaux  is  the  bene&ciary. 
The  court  sustained  a  demurrer  to  the  petition, 
and  Have  judgment,  thereon,  to  reverse  which 
the  plaintiff  appealed. 

The  petition  discloses  the  following  facts: 
William  H.  Lamoreaux,  being  the  owner  of 
the  two  lots  in  question,  conveyed  them  to 
Isaac  Brooks  by  a  deed  dated  26th  August, 
18^.  On  the  same  day  Brooks  gave  Lamo- 
reaux a  deed  of  trust  on  the  lots  to  secure 
two  notes,  both  payable  to  Lamoreaux, — one 
for  $600,  payable  in  10  days,  and  the  other  for 
$625.  payable  on  the  1st  March,  1870.  The 
6625  note  has  never  been  paid,  and  from  this 
averment  it  seems  the  other  one  had  been  paid. 
On  the  29th  February,  1872,  Brooks  con- 
veyed the  lots  to  Sarah  Y.  Lamoreaux,  and 
she  at  the  same  time  executed  a  deed  of  trust 
thereon.  The  property  was  sold  under  this 
deed  of  trust,  and  Brooks  again  became  the 
purchaser;  and  he  conveyed  to  Hall  in  1878, 
who  conveyed  to  the  plaintiff  in  1882.  The 
administrator  of  W.  H.  Lamoreaux  caused 
the  defendant  Terry  to  be  substituted  as 
trustee  in  the  deed  of  trust  flrst  mentioned, 
which  was  executed  by  Isaac  Brooks,  and 
advertised  the  property  for  sale  under  that 
deed  of  trust.  Tliis  is  tlie  sale  whicli  plain- 
tiff seeks  to  enjoin.  He  states  in  tlie  peti- 
tion that  lie  and  bis  grantors  have  been  in  the 
actual,  open,  notorious,  adverse  possession  of 
the  lots  for  more  than  10  years,  and  that  the 
deed  of  trnst  is  barred  by  the  statute  of  limit- 
ations; and  this  is  the  ground  upon  which 
be  seeks  to  enjoin  the  proposed  sale. 

Although  a  note  secured  by  a  deed  of  trnst 
may  be  barred  by  limitation  so  that  no  per- 
sonal Judgment  can  be  had  on  it,  it  dues  not 
follow  that  the  remedy  on  the  deed  of  trust 
is  barred.  To  defeat  a  foreclosure  or  other 
remedy  on  the  deed  of  trust  there  must  have 
been  10  years'  adverse  possession.  These 
principles  of  law  have  been  often  asserted  by 
this  court.  Booker  v.  A  rmstrong,  93  Mo.  58, 
4  S.  W.  Rep.  727,  and  cases  cited.  On  the 
facts,  88  they  are  stated  in  the  petition  in 
tills  case,  it  must  be  conceded  that  the  deed 
of  trust  and  all  remedy  thereon  is  barred  by 
reason  of  the  10  years'  adverse  posses- 
sion, and  the  question  is  whether  this  fact 
famisbes  a  good  ground  for  injunctive  relief. 
In  general,  the  statute  of  limitations  is  in 
defense  only,  but  10  years'  adverae  possession 
of  real  estate  will  not  only  bar  an  action  of 
ejectment,  but  it  will  confer  title  upon  the 
possessor.  A  title  thus  acquired  is  as  good 
aa  any  other  title,  and  ejectment  may  be 
maintained  aa  well  as  defended  upon  such  a 
title.  Nelson  v.  Brodhack,  44  Mo.  596; 
Fulkerson  v.  Mitchell,  82  Mo.  20.  It  is  there- 
fore difficult  to  see  why  a  title  thus  acquired 
is  not  entitled  to  the  same  protection  as  a 
title  acquired  in  any  other  way.  The  objec- 
tion niiide  to  the  relief  asked  is  that  plaintiff 
can  avail  himself  of  the  defense  in  an  action 
of  ejectment  brought  by  the  pnrchMser  at  the 
trustee's  sale.    That  he  could  do  this  there 


can  be  no  doubt,  but  It  is  not  a  complete 
answer  to  the  right  to  the  relief  asked.  The 
relief  is  demanded  on  the  ground  that  tlie 
sale  will  cast  a  cloud  on  the  plaintiff's  title. 
The  jurisdiction  and  power  of  a  court  of 
equity  to  prevent  a  cloud  being  cast  upon  the 
title  to  real  estate  is  as  well  established  as  is 
the  jurisdiction  and  power  to  remove  one 
already  created.  McFike  v.  Pen,  51  Mo.  63; 
Martin  v.  Jones,  72  Mo.  24;  Yogier  v.  Mont- 
gomery, 54  Mo.  577.  In  Harrington  v 
Utterliack,  57  Mo.  519,  the  plaintiff  was  the 
owner  of  a  homestead  which  had  been  sold 
upon  execution,  and  he  brought  his  suit  to 
remove  the  cloud  this  cast  upon  his  title. 
The  objection  was  there  made  that  the  plain- 
tiff could,  by  the  statutory  proceeding,  com- 
pel the  defendant  to  bring  a  suit  at  law  to 
try  the  title ;  but  the  objection  was  not  allowed 
to  prevail,  and  the  petition,  it  was  held, 
stated  a  cause  of  action.  In  Yogier  v.  Mont- 
gomery, supra,  the  question  arose  whether  a 
sale  under  a  deed  of  trust  should  be  enjoined. 
The  plaintiff  was  the  owner  of  a  homestead 
which  had  been  sold  under  execution,  and  the 
purciiaserat  the  execution  sale  made  a  deed  of 
trust  ou  the  property  thus  purchased.  It 
was  held  that  the  sale  under  the  deed  of  trust 
should  be  enjoined.  The  court  said:  "It  is 
the  true  policy  of  courts  to  prevent  litigation, 
and  a  sale  by  the  trustee  would  undoubtedly 
cast  a  cloud  over  plaintiff's  title  and  embar- 
rass a  sale,  if  he  desired  to  sell."  See,  also. 
State  v.  Tiedemann,  69  Mo.  306.  Where  the 
facts  are  such  that  a  court  would  remove  the 
cloud  when  cast,  it  seems  clear  the  court 
should  interfere  by  injunction  to  prevent  its 
being  cast.  1  High,  Inj.  (2d£d.)  §872.  The 
relief  is  granted  in  such  cases  upon  tlte 
ground  that  the  deed  or  other  instrument 
constituting  the  cloud  may  be  used  to  embar- 
rass the  pl^ntiff's  title,  and  that,  too,  when 
the  plaintiff's  evidence  is  not  at  band.  As 
we  hold  in  this  state  that  one  judgment  in 
ejectment  Is  not  a  bar  to  the  prosecution  of 
another  like  suit  between  the  same  parties 
for  the  same  property,  injonctlve  relief  ought 
not  to  be  withheld  on  the  sole  ground  that  the 
plaintiff  may  make  his  defense  in  an  action 
of  ejectment.  The  relief  at  law,  to  defeat 
the  equitable  jurisdiction,  should  be  adequate 
and  complete.  The  present  invalidity  of  the 
deed  of  trust  does  not  appear  from  the  face 
of  the  records.  It  only  appears  by  a  re^rt 
to  other  evidence,  and  parol  evidence  at  that; 
so  that  there  can  be  no  objection  to  the  peti- 
tion on  the  ground  that  the  proposed  sale  will 
be  void  on  the  face  of  the  records.  It  is  to 
the  interest  of  all  parties  that  the  present 
validity  of  tlie  deed  of  trust  should  be  settled 
before  a  sale  thereunder,  and  our  conclusion 
is  that  the  demurrer  should  have  been  over- 
ruled. 

The  point  is  not  made  in  the  briefs,  bnt  the 
question  has  been  properly  suggested  by 
members  of  this  court,  whether  we  have  juris- 
diction of  this  appeal.  If  this  court  has  juris- 
diction, it  because  the  case  is  one  "involving 
title  to  real  estate, "  it  not  appearing  that  the 
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amonnt  in  dispute  exceeds  S2, 500.  We  liare 
held  agftin  and  again  that  suits  for  the 
enforcement  of  tax-bills,  mechanics' liens,  and 
vendors' liens  are  notsuitsinvolving the  title 
to  real  estate.  In  such  cases  there  is  gener- 
ally  no  contest  about  the  title,  and  the  question 
is  one  of  the  enforcement  of  a  lien  against  a 
conceded  title.  In  the  case  of  State  v.  Court  of 
Appeals,  67  Mu.  200,  the  relator  liad  obtained 
a  judgment  enjoining  a  sale  under  execu- 
tion on  the  ground  that  the  sale  would  cast  a 
cloud  upon  Ilia  title,  from  which  an  appeal  was 
taken  to  the  court  of  appeals,  and  it  was  held 
that  the  case  was  not  one  inTolving  the  title 
to  real  estate,  and  hence  an  appeal  would  not 
lie  to  this  court.  The  facts  of  that  case  are 
not  stated  in  the  opinion,  but  it  closes  with 
these  signiflcantobservations:  "The  real  mat- 
ters which  the  relator  seeks  to  have  deter- 
mined in  the  suitfor  injunction  are  the  valid- 
ity and  effect  of  the  proceedings  under  which 
the  execution  sale  is  threatened  to  be  made. 
He  has,  as  yet,  no  contest  with  any  one  about 
the  title  to  his  property."  In  the  case  in 
hand  the  plaintiS  says  he  has  a  title,  though 
not  of  record,  and  not  required  to  be'made 
matter  of  recoi'd,  which  is  superior  to  and 
cuts  out  the  deed  of  trust,  and  he  brings  that 
title  forward,  and  pleads  it,  relying  upon  the 
statute  of  limitations,  which  concerns  real 
actions  only,  and  bases  his  right  upon  that 
statute.  The  real  Issue  which  he  tenders  is 
the  same  that  he  would  make  in  an  action  of 
ejectment  bronght  by  the  purchaser  at  a 
trustee's  sale,  and  surely  this  court  would 
have  jurisdiction  of  an  appeal  in  such  a  case. 
We  must  look  to  the  pleadings  in  this  case  to 
nee  what  the  real  issues  proposed  to  be  made 
are,  and  in  doing  this  we  cannot  escape  the 
conclusion  that  the  case  is  one  involving 
the  title  to  real  estate.  The  judgment  is 
reversed,  and  the  cause  remanded.  "All  con- 
cur except  Barolat,  J.,  who  dissents. 


Walters  et  aZ.  e.  Hebmanm  et  al. 

(Supreme  Count  of  MUaouri.   Jan.  87, 18B0.) 

OnxBOiAN  jj>  Ltrk— Tax-Titlbs. 

1.  The  appointment,  as  piardian  ad  Utem  of 
infanta  in  a  tax-suit,  of  an  attorney  employed  by 
the  collector  does  not  invalidate  a  indgment  against 
them  where  be  was  not  employed  by  the  collector 
in  that  case,  and  the  removal  of  the  general  guard- 
ian from  the  suit  was  not  occasioned  by  fraud. 

2.  In  an  action  to  set  aside  a  tax-deed  and  the 
deeds  to  subsequent  purchasers,  the  latter  are  not 
shown  to  be  connected  with  inadequacy  of  the  price 
at  the  tax-sale,  or  affected  with  notice  tbereof,  by 
an  allegation  that  the  considerations  expressed  ixi 
their  deeds  were  "wholly  false. " 

Appeal  from  St.  Louis  circuit  court;  Shep- 
▲RD  Basglat,  Judge. 

The  petit  ion  in  this  cause,  as  found  in  plaiii- 
tlffs'  abstract,  is  as  follows:  It  sets  forth,  in 
substance:  That  appellants,  in  1870,  were 
minors,  ranging  from  four  to  eight  years  in 
age,  and  in  1871  one  Ott  was  by  the  probate 
court  appointed  tlieir  guardian;  they  having 
in  1870  inherited  frutn  their  parents  a  lot  in 
St.  Louis,  and  nothing  else;  and  that  during 


their  minority  their  only  income  was  rental 
derived  from  the  property  until  1880,  when  it 
was  sold  by  the  sheriff  for  back  taxes,  and  the 
wages  they  earned,  which  sufficed  for  ttieir 
support,  and  no  further.  That  in  1875,  while 
they  were  still  minors,  general  taxes  on  ssid 
lot,  in  the  sum  of  S69.52,  were  assessed,  and 
became  payable.  That  their  guardian,  for  a 
long  time  prior  thereto,  and  a  long  time  there- 
after, and  at  the  time  of  suit,  had  money 
enough  to  pay  said  taxes,  but  he  failed  to  do 
so.  In  consequence,  in  1878  the  collector 
bronght  suit  against  them  and  their  guardian 
on  the  tax-bill,  which  came  on  for  trial  in  No- 
vember, 1879.  when  the  appellants  were  still 
minors.  That  the  suit  was  dismissed  by  the 
collector  as  to  their  guardian,  and  the  court 
appo.nted  Frederick  Spies  guardian  ad  litem 
for  appellants,  which  Spies  was  at  the  time 
an  attorney  of  the  collector,  under  contract 
with  him  for  the  prosecution  of  tax-suits; 
but  Spies  was  not  his  attorney  in  the  soil 
against  appellants.  That  Spies  accepted  the 
appointment;  filed  a  general  denial  The 
case  was  submitted,  and  judgment  rendered 
in  favor  of  the  state  for  990.30.  Execution 
issued,  and  appellants'  lot  sold,  in  April,  1880, 
to  respondent  Hermann  for  $210,  who  trans- 
ferred the  bid,  and  had  deed  made  to  respond- 
ent Short.  Short  sold  to  respondent  Bob- 
ertaon  in  July,  1881,  for  92,500;  Robertson, 
to  respondent  Terminal  Railroad  Company, 
for  §4,000, — which  considerations,  except 
that' of  the  sherilf  to  Short,  are  alleged  to 
be  wholly  false.  Appellants  allege  that  the 
failure  of  tlieir  guardian  to  pay  the  taxes, 
and  the  dismissal  of  the  suit  as  to  him,  and 
the  appointment  of  the  collector's  attorney, 
were  a  fraud,  by  reason  of  which  they  lost 
their  lot.  Appellants  allege,  further,  that  the 
selling  price  of  tlie  lot,  %210,  was  wholly  in- 
adequate. In  comparison  to  the  true  market 
value  thereof  at  the  time,  that  is,  95.000. 
Wherefore  they  ask  that  the  sheriff's  deed, 
and  other  deeds  following,  be  canceled,  and 
the  title  to  the  lot  vested  in  appellants,  upon 
such  conditions  as  the  court  may  impose,  and 
for  other  relief.  The  several  defendants  de- 
murred on  the  grounds  of  no  equity  in  the 
bill,  and  no  statement  of  cause  of  action. 
Judgment  for  defendants  on' demurrers,  final 
Judgment,  and  appeal. 

If.  il.  Xoecj/,  for  appellants.  S.  if.  Breek- 
enridye  and  M.  F.  Watts,  for  respondents. 

Sherwood.  J.,  {c^/'ler  stating  the  faet»  <u 
above.)  There  is  nothing  in  common  between 
this  case  and  that  of  Sargeant  t.  Rowsey.  89 
Mo.  617, 1  S.  W.  Rep.  823,  relied  on  by  plain- 
tiffs. The  difference  is  just  this:  In  that  case 
the  title  depended  upon  proceedings  in  another 
cause,  where  an  attorney  for  a  party  plaintitf 
was  appointed  guardian  ad  litem  for  a  minor 
defendant;  and  it  was  ruled  that,  as  the  in- 
terests the  attorney  represented  were  all  an- 
tagonistic to  those  of  the  minor,  the  appoint- 
ment was  invalid,  and  the  decree  based  there- 
on void.  Here,  however,  in  the  tax  proceed- 
ings, although  Spies  was  the  attorney  of  ttie 
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collector,  yet  he  was  not  employed  in  that 
case,  and  of  course  had  no  interests  to  repre- 
sent which  were  hostile  to  those  of  the  in- 
fanta. For  this  reason  the  case  of  Sargeant 
▼.  Kowsey  does  not  apply  to  the  case  at  bar; 
and  the  petition  does  not  allege  that  the  dis- 
missal of  the  general  guardian  of  the  minors 
was  occasioned  by  fraud.  Lacking  this  charge, 
it  will  be  presumed  that  the  substitution  in 
this  regard  was  properly  made.  So  far,  then, 
as  concerns  the  judgment  in  the  tax-suit,  its 
validity  must  stand  unquestioned.  The  only 
thing  left,  therefore,  for  consideration,  is  as 
to  the  sale,  and  the  rights  of  the  subsequent 
purchasers. 

Mere  inadequacy  of  price  is  insufficient  to 
set  aside  a  j  udicial  sale.  There  m  ust  be  some 
fraud  in  the  transaction,  as  a  general  rule, 
where  the  sale  is  open,  and  no  improper  prao- 
ticea  are  shown  on  the  part  of  purchaser,  un- 
less the  inadequacy  is  so  gross  as  per  ae  to 
amount  to  prove  fraud  in  one  of  its  nomer- 
008  manifestations  on  the  part  of  the  pur- 
chaser. Phillips  ▼.  Stewart,  59  Mo.  49L  and 
cases  cited;  2  Pom.  Eq.  Jur.  §§  926,  927; 
Davis  T.  Dresback,  81  HI.  398.  But,  granting 
that  there  was  inadequacy  of  price  at  the  tax- 
sale,  and  gross  inadequacy  at  that,  there  is 
nothing  in  the  allegations  of  the  petition 
which  connects  the  subsequent  purchasers 
with  that  inadequacy  of  price,  or  with  no- 
tice thereof.  The  statement  made,  that  the 
various  considerations  mentioned  in  the  other 
deeds,  also  sought  to  be  set  aside,  were 
"■wholly  false,"  certainly  has  no  such  tend- 
ency. Such  an  allegation  is  a  long  shot  away 
from  charging  that  the  subsequent  purchas- 
ers were  mere  Tolunteei-s,  paying  no  consid- 
eration whatever  for  their  purchases.  Very 
often  a  larger  cqpaideration  than  that  act- 
ually given  is  frequently  inserted  in  instru- 
ments of  conveyance  with  the  view  to  obtain 
a  larger  price  from  some  future  purchaser; 
but  there  is  no  fraud  in  that,  as  against  the 
former  owner.  Therefore,  Judgment  af- 
firmed. AU  concur,  except  Babglat,  J., 
not  sitting. 


FOFB  «.  Eansas  Citt  Cable  Bt.  Co. 
{,Swpreme  Court  of  Miuowri.    Jan.  37, 1890.) 
Cablb  Roads— Isjtjut  to  Pehsoss  on  Track. 
1.  A  petition  alleging  that  deceased,  in  the  ex- 
ercise of  due  care,  was  crossing  defendant's  track, 
"when  the  defendant,  by  Its  agents  and  servants, 
negligently,  carelessly,  and  wrongfully   ran  its 
ear  against  the  wagon  of  [deceased,]  overturned 
the  same,  and  killed  him, »  it  raffioient  when  first 
•bjeoted  to  on  appeal. 

9.  Where  pialntifTs  evidence,  in  an  actiOQ 
agidnst  a  cable-road  company,shows  tbatdefendant 
was  operating  the  railway  in  the  month  previous  to 
Vba  accident,  and  defendant  does  not  stand  on  its  de- 
■mrrer  to  plaintiS's  evidence,  but  gives  evidence 
tending  indirectly  to  show  that  it  was  operating 
the  road  at  the  time  of  the  accident,  and  conducts 
the  case  as  if  that  fact  were  conceded,  the  over- 
mllng  of  the  demurrer  is  not  error. 

8.  Wliere  plaintiff's  evidence  tends  to  show 
that  the  gripman  saw  deceased  crossing  the  track 
when  at  such  distance  that  he  could  have  avoided 
eoIUsion  by  using  promptly  the  appliances  at  his 
eommand  for  cbeclan^  the  train,  the  case  is  prop- 
-erly  submitted  to  the  jury. 


4.  An  instruptlon  assuming  that  defendant's 
servants  were  opeiatiiig  the  cars  Is  not  erroneous, 
where  plaintiff's  evidence  tends  to  show  that  fact, 
and  it  is  not  denied  by  defendant,  but  is  treated  aa 
conceded  by  both  parties. 

5.  An  instruction  requiring  avigilant  watch  of 
the  "track  ahead  "is  not  confusing,  though  there 
were  several  parallel  trades. 

6.  An  instruction  requiring  the  gripman  to  ex- 
ercise ordinary  care  to  prevent  the  injury  is  not 
erroneous  as  requiring  him  to  stop  his  train  with- 
out regard  to  the  safety  of  the  train  or  its  passen- 
gers. 

Appeal  from  circuit  court,  Jackson  coun- 
ty: J.  H.  Gloveb,  Judge. 

Johnson  dk  Imoos,  for  appellant.  John  W, 
Beeht,  for  respondent. 

Bbaob,  J.  The  plaintift  is  the  widow  of 
Nelson  M.  Pope,  who  was  killed  in  a  collision 
between  a  wagon  and  team  that  he  was  driv- 
ing and  a  train  of  cable-cars,  near  the  corner 
of  Ninth  street  and  Grand  avenue,  in  the 
City  of  Kansas,  on  the  1st  day  of  July,  1886. 
In  this  action  she  seeks  to  recover  65,000 
damages  for  bis  death,  alleging  as  a  cause  of 
action  that  defendant  was  operating  said  cars 
alrthe  time  of  the  accident,  and  that  her  hus- 
band, in  the  exercise  of  proper  care  and  cau- 
tion, was  crossing  its  railway  track,  "when 
the  defendant,  by  its  agents  and  servants, 
negligently,  carelessly,  and  wrongfully  ran 
its  car  against  the  wagon  of  said  Pope,  over- 
turned the  same,  and  killed  him." 

1.  The  sufficiency  of  the  petition  is  ques- 
tioned for  the  first  time  in  the  brief  of  coun- 
sel in  this  court.  In  the  trial  court  no  ob- 
jection was  taken  to  it,  either  by  demurrer 
or  objection  to  the  introduction  of  evidence, 
nor  was  there  a  motion  in  arrest  of  judg- 
ment. That  it  states  a  cause  of  action  there 
can  be  no  doubt.  Further  than  to  ascertain 
this  fact,  we  will  not  look  into  it.  The  objec- 
tion urged  against  it,  however,  that  it  does 
not  specify  the  particular  act  of  negligence 
which  it  is  claimed  caused  the  injury,  is  an- 
swered by  the  cases  of  Sullivan  v.  Railway 
Co.,  97  Mo.  118,  10  S.  W,  Rep.  852;  Johnson 
V.  Railway  Co.,  96  Mo.  840, 9  S.  W.  Rep.  790. 

2.  It  is  urged  that  the  demurrer  to  plain- 
tiff's evidence  ought  to  have  been  sustained, 
because  there  was  no  testimony  showing  that 
the  defendant  was  operating  the  train  by 
which  the  deceased  was  struck.  On  tlie  trial 
neither  this  nor  any  other  reason  was  as- 
signed as  ground  of  the  demurrer  to  the  evi- 
dence. The  defendant  did  not  stand  on  its 
demurrer,  but  proceeded  to  introduce  its  evi- 
dence on  the  merits.  It  did  appear,  however, 
from  plaintiff's  testimony  that  in  the  month 
of  May  or  June,  just  before  the  accident,  the 
defendant  was  operating  the  cable  train  on 
this  railway;  the  evidence  of  the  defendant 
indirectly  tended  to  show  that  they  were 
operating  the  road  at  the  time  of  the  acci- 
dent; and  the  whole  examination  by  defend- 
ant of  its  witnesses,  as  well  as  the  instruc- 
tions it  asked  of  the  court,  treated  the  case 
as  if  it  was  a  conceded  fact  that  the  defend- 
ant's servants  were  operating  the  cars  on  this 
railway  on  the  day  the  accident  happened. 
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In  such  stiite  of  case  justice  and  fair  dealing 
in  the  trial  of  casea  between  parties  litigant 
and  the  trial  court  require  us  on  appeal, 
wliere  such  a  defect  is  Orst  specifically  point- 
ed out,  to  make  every  reasonable  and  fair  in- 
ference in  favor  of  the  sufflcieucy  of  the  evi- 
dence to  prove  aach  fact.  Tlie  principle  that 
a  state  of  facts  once  shown  to  exist  will  be 
presumed  to  continue  until  the  contrary  is 
shown  is  fairly  applicable  to  this  objection, 
and  disposes  of  it,  in  connection  with  the  de- 
fendant's evidence  and  its  conduct  of  the 
trial,  and  no  further  consideration  need  be 
given  it  under  the  instruction  of  the  defend- 
ant, in  the  nature  of  a  demurrer  to  the  suf- 
ficiency of  the  wliole  evidence  at  the  close  of 
the  case,  which  the  court  refused  to  give. 
Winters  t.  Railway  Co.,  ante,  662. 

8.  It  is  contended  that  this  instruction 
ought  to  have  been  given,  however,  for  an- 
other reason, — ^that,  upon  the  whole  evidence, 
the  plaintiff  failed  to  make  out  her  case  on 
the  merits.  The  evidence  for  the  plaintiff 
tended  to  show  that  the  gripman  of  the  train 
which  ran  into  the  deceased's  wagon,  and 
thereby  killed  him,  discovered  the  plaintlfTin 
the  act  of  crossing  the  track  on  which  the 
train  was  running  when  the  train  was  at 
snch  a  distance  from  the  wagon  that,  if  he 
had  promptly  used  the  appliances  at  his  com- 
mand for  checking  or  stopping  tlie  train,  the 
train  could  have  been  so  stopped  or  retarded 
that  the  collision  would  have  been  avoided, 
and  the  deceased  would  have  gotten  safely 
across  the  track  without  injury,  and  that  he 
failed  to  so  promptly  use  such  appliances,  or 
to  stop  or  check  the  train,  thus  causing  the 
accident  and  the  death  of  the  deceased.  That 
this  evidence  made  out  a  case  on  which  the 
plaintiff  was  entitled  to  recover,  If  the  jury 
believed  the  facts  which  it  tended  to  prove, 
is  no  longer  open  for  argument  in  this  state, 

(Jennings  v.  Railroad  Co.,  98  Mo. ,  11  8. 

W.  Uep.  999;  Sullivan  v.  Railway  Co.,  97 
Mo.  114,  10  S.  W.  Rep.  852;  Kelly  v.  Transit 
Co.,  95  Mo.  279.  8  6.  W.  Rep.  420,  and  cases 
cited;  Guenther  v.  Railway  Co.,  95  Mo.  287, 
8  S.  W.  Rep.  371,  and  cases  cited;)  and  the 
court  committed  no  error  in  overruling  the 
demurrer  to  the  evidence  on  this  ground. 

4.  The  evidence  for  the  defendant  tended 
to  show  that  when  the  gripman  discovered 
the  deceased  in  the  act  of  crossing  the  track 
on  which  the  train  was  running  he  promptly 
used  all  the  appliances  at  his  command  to 
check  or  stop  the  train,  but  that  the  train 
was  so  near  to  the  wagon  that  the  collision 
could  not  be  avoided.  On  this  state  of  evi- 
dence the  court  submitted  to  the  jury,  on  one 
instruction  for  the  plaintiff  and  three  for  the 
defendant,  the  issue  whether  the  defendant's 
servants  could  have  avoided  the  injury  by 
the  exercise  of  reasonable  care  after  the  peril- 
ous situation  of  the  deceased  was  discovered, 
and  the  jury  found  for  the  plaintiff.  The  in- 
struction given  for  the  plaintiff  is  subjected 
by  counsel  to  the  following  criticisms:  (1) 
That  it  assumes  that  defendant's  servants 
were  operating  the  cars.    The  answer  is  that  I 


plaintiff's  evidence  tended  to  prove,  and  there 
was  no  evidenoe  tending  to  contradict,  the 
fact  assumed.  The  tendency  of  defendant's 
evidence  was  to  conSriu  it,  and  it  was  treated 
during  the  whole  trial  as  a  conceded  fact  by 
both  parties.  (2)  That  the  instruction  was 
calculated  to  confuse  the  jury,  inasmncb  as 
there  were  two  tracks  in  the  street,  from 
three  to  five  feet  apart,  and,  as  the  instruo- 
tion  simply  told  the  jury  it  was  the  duty  of 
defendant's  servants  to  keep  a  vigilant  watch 
of  the  track  ahead,  perchance  this  jury  may 
have  thought  they  were  instructed  that  it 
was  the  duty  of  defendant's  servants  to  keep 
a  vigilant  watch  of  the  track  aside  of  that 
on  which  the  car  was  traveling.  It  does  not 
strike  us  that  any  serious  confusion  could 
have  arisen  in  the  minds  of  an  ordinarily  in- 
telligent juror  as  to  which  track  the  court 
meant,  specially  when,  in  connection  there- 
with, the  object  of  the  watch  is  directly  stat- 
ed to  be  in  order  to  discover  the  plaintiff's 
husband  on  the  track  in  time  to  have  pre- 
vented the  train  whose  machinery  they  were 
opernting  from  running  into  and  killing  him. 
(8)  That  it  required  the  gripman  to  stop  the 
train,  if  he  could  do  so  without  regard  to  the 
safety  of  the  train  or  its  passengers.  This 
is  a  mistake.  The  instruction  did  not  require 
the  train  to  be  stopped  at  all.  It  merely  re- 
quired that  the  gripman  should  exercise  ordi- 
nary care  to  prevent  the  injury.  The  evi- 
dence was  not  such  as  to  introduce  the  ele- 
ment of  hazard  to  the  train  or  its  passengers 
into  the  case,  nor  did  the  instruction  require 
that  the  train  should  have  been  slacked  up  or 
stopped  by  "any  means  In  the  power"  of 
those  managing  it,  thereby  making  necessary 
the  introduction  of  the  qualification  "con- 
sistent with  the  safety  of  Uie  train, "  as  was 
the  case  in  Bell  v.  Railroad  Co.,  72  Mo.  50, 
to  which  we  are  cited  in  support  of  this 
point. 

The  objections  urged  against  the  instmo- 
tions  are  not  well  taken,  and  we  fail  to  flod 
in  the  record  anyerror  requiring  a  reversal 
of  the  judgment  herein.  It  is  therefore  af- 
firmed.   All  concur. 


Mayebick  v.  Heard. 

(Supreme  Court  of  ARsBouri.    F«b.  10, 1890.) 

Assismuorr  fob  Benbtit  or  Cbxditobs— Aiiov- 
isoa  or  CuLUtB. 
The  assignee  of  an  Insolvent  mailed  to  plata- 
ttff  a  printed  nottoe  of  the  time  and  place  aasig- 
nated  by  bim  for  the  presentation  of  olaima  Tigaiart 
his  asBiinior.  PlalntiS  failed  to  receive  the  notice, 
and  did  not  know  of  the  time  fixed  for  the  aUow- 
anoe  of  ciaims,  bat,  knowing  of  the  assignment. 
had  previously  sent  liis  olaun  to  his  attorney  t» 
have  it  ailowea  by  the  assignee.  From  a  i»nTer- 
sation  between  the  attorney  and  the  assignee  about 
the  olaim,  before  the  time  was  fixed  for  tl>e  allow- 
ance of  ciaims,  it  appeared  tliat  the  attorney  iras 
led  to  believe  that  the  assignee  would  notify  him 
of  the  time  when  fixed,  and  ttiat  notice  was  not 

fivea.  Held,  that  good  cause  was  shown  for  the 
ailnre  to  present  the  olaim  on  the  day  desif^ated, 
within  Rev.  St.  Ma  1879,  S  878,  which  provides  that 
a  creditor  who  fails  to  present  his  claim  at  the 
time  designated,  on  acoount  of  sickness,  absence 
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from  the  state,  or  any  Kood  canM,  may  do  so  any 
time  before  the  declaration  of  the  final  dividend. 

Appeal  from  circuit  court.  Pettis  county; 
John  P.  Stbotheb,  Judge. 

Louis  Hoffman  and  B.  J.  Smith,  for  ap- 
pellant.   €feo.  P.  B.  Jackson,  tor  respondent. 

Black,  J.    The  plaintiff  piesented  a  de- 
mand for  $4,470,  evidenced  by  a  promissory 
not^,  to  defenaant  aa  the  assignee  of  Baldwin 
for  allowance.     The  assignee  disallowed  the 
claim,  and  the  plaintiff  appealed  to  the  cir- 
cuit court,  where  the  demand  was  allowed. 
The  assignee  appealed  to  the  Kansas  City 
court  of  appeals,  and  the  cause  was  trans- 
ferred to  this  court  because  the  amount  in 
dlsDute  exceeds  $2,500.     That  the  claim  is  a 
just  one,  and  should  be  allowed,  if  presented 
in  time,  is  not  questioned.    The  only  objeo- 
tion  made  to  it  is  that  it  was  not  presented  in 
time.    It  is  admitted  that  the  assignee  desig- 
nated tbe  10th  day  of  March,  1885,  as  the 
day  for  the  presentation  of  claims  for  allow- 
ance at  his  office  in  Sedalia;  that  he  gave  due 
notice  thereof  by  newspaper  publication,  and 
in  due  time  sent  to  plaintiff  by  mail  a  copy 
of  the  printed  newspaper  notice;  and  that 
the  demand  was  not  presented  for  allowance 
to  tbe  assignee  until  the  17th  March,  1885. 
Plaintiff  resided  in  St.  Louis,  and  knew  that 
Baldwin  had  made  an  assignment,  and  on  tbe 
24tli  January,  1885,  he  sent  the  note  to  Mr. 
Jackson,  an  attorney  at  Sedalia,  for  the  pur- 
pose of  having  it  allowed  by  tbe  assignee. 
The  plaintiff  states,  in  positive  terms,  that 
be  did  not  receive  the  notice  mailed  to  him 
by  the  assignee,  and  did  not  know  what  day 
the  assignee  had  designated  for  the  presenta- 
tion of  demands.    The  evidence  of  the  attor- 
ney and  the  assignee  shows  that  they  had  a 
conversation  concerning  the  note  about  tbe 
time  the  attorney  received  it,  and  from  this 
conversation  it  appears  the  attorney  was  led 
to  believe  tbe  assignee  would  notify  him  of 
tbe  time  fixed  for  the  allowance  of  demands, 
and  that  tbe  notice  was  not  given.    Tbe  stat- 
ute makes  it  the  duty  of  the  assignee  to  give 
notice  of'the  time  and  place  of  adjusting  de- 
mands l>oth  by  newspaper  publication  and  by 
a  letter  addressed  to  the  creditor,  when  his 
place  of  abode  is  known.     Creditors  who  are 
thus  notified,  and  fail  to  present  their  claims 
at  the  appointed  time,  are  precluded  from  any 
benefit  of  tbe  assigned  estate:    "provided, 
that  any  creditor  who  shall  fail  to  lay  bis 
claim  before  said  assignee  during  said  term, 
on   account  of  sickness,  absence  from  the 
state,  or  any  good  cause,  may,  at  any  time 
befcwe  tbe  declaration  of  tbe  final  dividend, 
file  and  prove  up  his  claim,  and  the  same  may 
tie  allowed,  and  the  remaining  dividends  paid 
thereon,   as  in    the  case  of  other  allowed 
claims."     Section  S73,  liev.  St.  1879.     What 
will   constitute  any  good  cause,  within  tbe 
meaning  of  this  statute,  must  be  determined 
from   the  facts  in  each  particular  case.     Wo 
tbink   it  going  too  far  to  say  that  the  claim- 
ant must  make  a  showing  equal  to  that  re- 
quired to  set  aside  a  default  in  a  court  of  rec- 


ord after  an  assessment  of  damages.  Of 
course,  negligence  of  tbe  claimant  or  his  at- 
torney is  not  a  cause  contemplated  by  the 
statute.  Here  tbe  plaintiff  did  not  receive 
the  notice  addressed  to  him,  and  which  the 
law  contemplates  he  will  receive,  and  neither 
he  nor  his  attorney  liad  any  actual  notice  of 
the  time  which  had  been  designated  by  the 
assignee.  While  the  evidence  does  not  show 
that  the  assignee  in  terms  agreed  to  give  the 
attoi-ney  notice,  still  it  is  quite  clear  tbe  at- 
torney understood  the  assignee  would  inform 
him  of  tbe  time  when  fixed.  There  was  but 
a  few  days'  delay,  and  looking  to  what  we 
conceive  to  be  the  object  of  tbe  presentation 
and  allowance  of. these  demands,  and  tbe 
spirit  of  tbe  statute,  tbe  claim  was  properly 
allowed  by  tbe  circuit  court.  The  judgment 
is  therefore  affirmed.    All  oooour. 


Bobb  et  al.  e.  Bobb  sf  tH. 

(Supranw  Coart  nf  AfUwuri.    Feb.  10,  18Wl) 

Obbditobs'  Biu,— BsTOFPm.. 

B.,  who  held  land  in  trust  for  his  father, 
oOBveyed  it,  at  his  father's  reqosst,  tn  trust  for  bls- 
haU-aiBter,  who  was  about  to  M  married,  and  tor 
whom  bis  father  wished  to  make  some  provision. 
B.  drew  up  the  oonveyanoe  himself,  and  at  his  In- 
stance hts  sister  gave  a  receipt  for  the  value  of  tbe 
property,  as  an  aavaaoe  from  her  fatber;  the  re- 
ceipt setting  forth  that  the  proper^  had  belonged 
to  the  father,  and  was  conveyed  at  his  request. 
B.,  when  be  made  the  deed,  was  conversant  with 
his  fatiier's  affairs  and  financial  condition,  and 
there  was  no  evidence  of  fraud  on  his  father's  part 
in  causing  the  conveyance  to  be  made.  Held,  that 
he  was  estopped  to  attack  the  deed  by  a  creditors' 
'  bill  against  the  father. 

Transferred  from  St.  Lonis  court  of  appeals. 

Hitohooek,  Lubke  it  Flayer,  for  appellants. 
/<jf.  Chandiar  and  8.  A.  Young,  for  re- 
spondent*. 

Sherwood,  J.  The  purpose  of  this  equita- 
ble proceeding,  instituted  in  1878,  is  to  sub- 
ject to  sale,  as  the  property  of  Charles  Bobb, 
certain  real  estate  in  tbe  city  of  St.  Louis,  to 
judgments  recovered  in  1878  against  Charles 
Bobb;  executions  on  such  judgments  having 
been  returned  nulla  bona.  The  suits  which 
resulted  in  the  judgments  aforesaid  were  in- 
stituted in  1869.  Prior  to  February  8,  1865, 
Charles  Bobb,  the  father  of  John  Bobb,  and 
of  the  other  children,  owned  a  certain  piece 
of  property  in  St.  Louis,  and  was  desirous  of 
exchanging  it  with  one  Weaver,  for  a  piece 
he  had;  and  this  was  effected  by  Charles 
Bobb  conveying  his  piece  to  Weaver,  and  the 
latter,  his  piece  to  John  II.  Bobb,  for  tbe  use 
of  his  father.  This  was  done  for  convenience 
of  transfer.  In  1865,  Cora  Bobb,  the  half- 
sister  of  John  H.  Bobb,  was  about  to  be  mar- 
ried to  her  present  husband,  James  K.  Tay- 
lor, and  her  father,  Charles  Bobb,  being  de- 
sirous of  advancing  her  such  property,  and 
of  setting  her  up  in  the  world,  caused  John 
H.  Bobb  to  convey  it  to  Jamison  as  trustee 
for  his  sister.  At  that  time  it  was  supposed 
that  Cora  was  an  equal  beneficiary  with  the 
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other  children;  but  afterwards  it  waa  decided 
slie  was  not.  Jolin  H.  Bobb  4rew  the  deed 
of  conveyance  himself;  and  it  was  at  bis  in- 
stance that  the  following  receipt  was  given: 
"83,500.00.  Saint  Louis  County.  Received 
of  Charles  Bobb,  as  an  advance,  property  to 
the  amount  and  value  of  the  sum  of  thirty- 
five  hundred  dollars,  being  the  same  property 
conveyed  to  Cora  Taylor's  trustee  by  John 

H.  Bobb,  by  deed  bearing  date ,  and 

which  said  property  in  reality  belonged  to  the 
said  Charles  Bobb,  although  the  legal  title 
was  vested  in  said  John  H.  Bobb,  and  said 
conveyance  was  made  at  the  special  instance 
and  request  of  the  said  Charles  Bobb.  Cora 
Tatlob.  8th  Feb'y,  1865."  As  appears 
from  the  receipt,  the  property  thus  bestowed 
on  the  daughter  was  no  part  of  the  trust 
property,  of  which  Charles  Bobb  was  the 
trustee.  There  was  testimony  that  at  the 
time  of  this  conveyance  John  H.  Bobb  was 
thoroughly  conversant  with  the  trust  prop- 
erty, its  books  of  account,  its  situation  and 
surroundings,  and  had  been  for  years  pre- 
vious; and  there  was  testimony  of  a  contrary 
effect.  There  were  also  sundry  admissions 
made  by  defendants  during  the  progress  of 
the  cause  which  will  accompany  this  opinion. 
At  the  conclusion  of  the  testimony  the  cir- 
cuit court  dismissed  the  bill,  and  the  pro- 
priety of  its  action  is  questioned  by  this  ap- 
peal. 

Various  grounds  were  urged  by  the  de- 
fendants In  the  court  below  in  support  of  the 
ruling  above  alluded  to,  but  the  particular 
ground  upon  which  the  court  acted  in  the 
ruling  made  is  not  disclosed.  There  is  not  a 
particle  of  testimony  tending  to  show  any 
fraudulent  conduct  on  the  part  of  Charles 
Bobb,  the  father,  in  causing  the  conveyance 
to  be  made.  It  was  made  out  of  motives  of 
affection,  in  order  to  make  provision  for  the 
daughter,  thus  constituting  a  good  consid- 
eration in  law.  Considering  the  circum- 
stances already  detailed,  does  it  lie  in  John 
Bobb's  mouth  to  impeach  and  overthrow  the 
deed  which  he  then  made?  We  are  not  of 
opinion  that  it  does.  This  must  be  so,  if, 
with  full  knowledge  of  the  state  of  the  trust 
property,  its  accounts,  etc.,  and  his  father's 
financial  condition  at  the  time,  he  made  the 
conveyance  now  sought  to  be  set  aside,  and 
held  for  naught  A  court  of  equity  will  cer- 
tainly not  assist  him  to  undo  what  he  did 
with  Ills  eyes  open,  or,  what  amounts  to  the 
same  thing,  with  full  opportunity  to  have 
them  open.  And  there  is  sulBcient  testi- 
mony in  this  record  to  sustain  this  view  of 
the  case. 

Again,  it  appears  from  the  receipt  drawn 
by  John  H.  Bobb,  already  set  forth,  and  by 
other  testimony,  that  the  purpose  of  the  re- 
ceipt was  to  swell  the  trust  fund  by  the 
amount  the  receipt  called  for,  and  thus  bene- 
fit himself  correspondingly.  If  this  be  true, 
we  are  not  of  opinion  that  John  H.  Bobb 
can,  by  a  creditors'  bill,  attack  the  transac- 
tion, and  overthrow  it.  If  he  has  any  rem- 
edy at  all,  as  to  which  no  expression  is  nec- 


essary, he  certainly  has  not  availed  himself 
of  it.  For  these  reasons,  we  affirm  the  judg- 
ment 


Walkbb  v.  Citt  of  Kansas. 

(i9upr«me  Cottrt  of  MlssourL    Feb.  10, 1890.) 

MrmoiPAX.  Cokfobxtionb— Bridoss. 

A  olty  which  opens   a  bridge  tor  pnblis 

travel  is  liable  for  injunas  oaosed  by  the  defectiT* 

oondition  of  one  side  of  the  bridge,  though  the 

other  side  is  perfectly  safe  for  traveL   Overmling 

Tritz  V.  City  of  Kansas,  84  Mo.  633. 

Appeal  from  circuit  court,  Jackson  county; 
TuBNEB  A.  QiLi.,  Judge. 

Action  by  William  Walker  against  the  City 
of  Kansas,  for  damages  for  injuries  received 
by  him  by  a  fall  from  one  of  defendant's 
bridges.  From  a  j  udgment  in  favor  of  plain- 
tiff, defendant  appeals. 

S.  W.  Quarlet  and  W.  A,  Aldeison,  for 
appellant  Jetodl  it  Thompson,  for  respond- 
ent. 

Braob,  J.  The  plaintiff  recovered  judg- 
ment in  the  circuit  court  for  $5,000  damages 
for  Injuries  received  by  him  by  a  fall  from  a 
bridge  across  a  ravine  in  Flora  avenue,  in 
said  city.  The  only  errors  assigned  are  the 
refusal  of  the  court  to  give  instruction  No.  1 
for  the  appellant,  and  the  giving  of  instruc- 
tion. No.  2  for  the  respondent,  as  follows: 
"The  appellant  offered  the  following  instrno- 
tion,  which  was  refused:  •(!)  You  are  in- 
structed that  negligence  is  the  omission  to 
discharge  a  duty,  and  you  are  instructed  that 
it  was  not  necessarily  the  duty  of  the  defend- 
ant to  keep  both  sides  of  said  bridge  ooiii- 
plained  of  in  a  safe  condition,  but  it  was  its' 
duty  only  to  keep  as  much  thereof  in  such 
condition  as  was  necessary  to  render  it  rea- 
sonably safe  for  travel;  and  you  will  find  for 
the  defendant  although  you  may  believe  that 
one  side  of  said  bridge  was  defective,  and  in  a 
dangerous  oondition,  provided  you  further 
believe  from  the  evidence  that  only  one  side 
or  a  part  of  said  bridge  was  in  suijh  condi- 
tion, and  that  the  remaining  part  was  suffi- 
cient and  rensonably  safe  and  convenient  for 
travel  thereon.'  At  the  request  of  the  re- 
spondent, the  court  gave  the  following  in- 
struction: <(2)  In  determining  the  question 
as  to  the  safety  of  the  bridge  in  question,  and 
the  necessity  for  a  railing  or  other  guard  to 
said  bridge  or  its  abutments,  or  the  necessity 
of  remedying  the  unevenness  in  the  lengths 
of  the  planks  constituting  the  floor  of  said 
bridge,  the  jury  will  take  into  consideration 
the  width  and  height  of  the  bridge,  its  situa- 
tion, and  the  danger,  if  any,  incident  to  fall- 
ing therefrom.'  " 

1.  There  was  no  error  In  refusing  appel- 
lant's instruction,  by  which  the  court  was 
asked  to  declare,  as  matter  of  law,  that  al- 
though one  side  or  part  of  the  bridge  was  in 
a  dangerous  and  unsafe  condition,  yet  if  the 
remainder  was  sufficient  and  reasonatly  safe 
and  convenient  for  travel  thereon,  the  plain- 
tiff could  not  recover.    The  defect  in  the 
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bridge  was  that  the  ends  of  the  planka  on  the 
west  side  were  not  even,  some  projecting 
from  one  to  two  feet  further  out  than  the 
others,  and  that  there  was  no  railing  on  that 
side.     Originally  a  railing  had  been  put  up  on 
each  side,  but  several  months  before  the  acci- 
dent that  on  the  west  side  had  been  talien 
away,  and  of  its  absence  the  defendant  had 
notice.     It  was  while  pursuing   the   usual 
course  of  travel  on  the  west  side  of  the  street, 
on  a  dark  and  slippery  night,  that  the  plain- 
tiff reached  the  north-west  corner  of  the 
bridge  going  south,  and,  in  endeavoring  to 
crnss  over  it,  fell  off  on  tlie  west  side  at  or 
near  that  corner,  and  was  injured.    There 
was  some  evidence  tending  to  show  that  at 
the  time  of  the  accident  the  railing  on  the 
east  side  was  still  there.    The  only  appli- 
cation the  jury  could  have  made  of  the  in- 
struction, if  it  had  been  given,  would  have 
been  to  have  found  that  the  defendant  was 
not  negligent  in  not  having  a  railing  on  the 
west  side,  where  plaintiff  was  traveling,  and 
on  which  side  he  fell  off,  if  they  should  find 
it  bad  one  on  the  east  side,  on  which  he  was 
not  traveling;  for  there  was  no  other  evi- 
dence  of  the  condition  of  any  part  of  the 
bridge,  except  that  of  the  west  side,  to  which 
it  could  have  applied.    On  the  west  side  of 
the  street  there  was  a  sidewalk;  on  the  east 
there  was  none.    This  bridge  was  the  only 
way  provided  wliereby  foot-passengers  could 
safely  pass  over  the  ravine.    Cuming  to  the 
bridge  from  the  north,  as  plaintiff  was,  from 
the  only  sidewalk,  that  on  the  west  side  of 
the  street,  across  which  a  barrier  had  been 
erected  to  turn  the  travel  in  this  direction, 
such  passengers  wouUl  naturally  reach  the 
north-west  corner  of  the  bridge,  and  under- 
take to  cross  on  the  west  side.     On  that  side 
the   ravine  was  11  feet  deep,  requiring  a 
bridge  nearly  17  feet  to  cross  it.     Ordinary 
care   and  regard  for  human  life  and  limb 
would  seem,  beyond  question,  to  require  that 
such  passengers  should,  in  the  darkness  of 
night,  have  boen  protected  either  by  a  railing 
on   that  side  of  the  bridge  that  would  have 
prevented  them  from  falling  into  the  chasm, 
or  by  signal  lights  by  which  they  might  see 
the  danger  to  which  they  were  exposed;  and 
it  can  be  no  answer,  to  one  who  has  received 
serious  injury  for  the  want  of  such  protec- 
tion, that  upon  the  other  side  of  the  bridge, 
where  he  had  no  occasion  to  go,  there  was  a 
railing  which  would  have  prevented  him  from 
failing  off  on  that  side.    The  only  reason 
argeil.  and  the  only  one  that  we  can  see  that 
could  be  given,  why  it  was  error  in  ttie  court 
to  refuse  this  instruction,  is  that  in  the  case 
of  Tritz  V.  City  of  Kansas,  84  Mo.  632,  a 
similar  instruction  was  refused,  and  it  was 
held  in  the  opinion  of  Commissioner  Ewino 
that  it  should  have  been  given.    The  facts  in 
that  case  do  not  sufQciently  appear  in  the 
opinion  to  enable  us  perhaps  to  fully  appre- 
ciate its  exact  force  and  bearing  upon  the 
merits  of  that  particular  case;  but,  consid- 
ered in  the  abstract,  we  have  no  hesitation  in 
saying  that  the  proposition  that,  as  matter  of 


law,  it  can  or  ought  to  be  declared  that  a  city 
is  not  responsible  for  injuries  resulting  from 
the  defective  and  dangerous  condition  of  its 
streets  or  sidewalks,  which  it  has  prepared 
for  the  use  of  the  traveling  public,  to  which 
injury  the  party  injured  has  not  contributed 
by  his  own  negligence,  if  a  part  of  such  street 
or  sidewalk  is  reasonably  safe  and  convenient 
for  travel  thereon,  is  not  sound;  and  if  that 
case  is  to  be  understood  as  sanctioning  that 
doctrine,  in  so  far  as  it  can  be  said  to  do  so, 
it  is  not  sustained  by  the  authorities  cited, 
and  ought  to  be  overruled.  Bassett  v.  St. 
Joseph,  53  Mo.  290;  Brown  v.  Glasgow,  57 
Mo.  156;  Craig  v.  Sedalia,  63  Mo.  417;  Sta- 
ples V.  Town  of  Canton,  69  Mo.  592;  Bren- 
nan  v.  City  of  St.  Louis,  92  Mo.  482,  2  8.  W. 
Rep.  481 ;  Streeter  v.  City  of  Breckenridge.  23 
Ma  App.  244 ;  Taubman  v.  City  of  Lexington, 
25  Mo.  App.  218.  A  city  is  not  necessarily  re- 
quired to  open  or  put  all  of  its  streets  in  a 
condition  for  public  travel,  or  all  parts  of  its 
streets  in  such  condition;  but  wlien  it  does 
open  and  undertake  to  put  a  street  in  condi- 
tion for  such  travel  as  a  whole,  or  a  part 
thereof,  it  must  keep  such  street,  or  such 
part  thereof  as  it  does  undertake  to  open  and 
put  in  such  condition,  in  its  entirety,  reason- 
ably safe  for  such  travel.  In  this  case  the 
city  had  prepared  this  bridge  for  public  trav- 
el, and  it  was  its  duty  to  keep  it,  as  a  whole, 
in  a  reasonably  safe  condition  for  such  travel, 
and  for  Its  neglect  in  not  doing  so,  in  that  it 
failed  within  a  reasonable  time  after  notice 
to  restore  the  railing  on  the  west  side,  it  be- 
came liable  for  damages  for  the  injuries  to 
the  plaintiff,  a  traveler  exercising  ordinary 
care  in  attempting  to  cross  it,  resulting  from 
such  neglect  as  was  found  by  the  jury. 

2.  In  regard  to  the  error  assigned  upon  the 
second  instruction  given  for  the  respondent, 
it  is  only  necessary,  in  addition,  to  say  that 
if,  read  in  connection  with  the  other  instruc- 
tions in  the  case,  it  can  be  said  that  any  fact 
is  therein  assumed,  it  is  a  fact  about  which 
there  was  no  dispute  or  conflict  in  the  evi- 
dence, and  the  defendant  has  suffered  no  in- 
jury thereby.  Carroll  v.  Railway  Co.,  88  Mo. 
289,  and  cases  cited.  Tlie  judgment  is  af- 
firmed.   All  concur. 


State  ex  rel.  Withers,  Pros.  Atty.,  Use  of 
Belt,  e.  Stonestkeet. 

(Supreme  Cottrt  of  MUsvurt    Deo.  21, 1889.) 

On.  Inspector— Tebm  o»  Officb. 

1.  Bev.  St.  Mo.  1879,  S  6838,  providing  for  the 
appointment  by  the  governor  of  an  inspector  of 
oils  in  certain  cities,  prescribes  that  such  inspector 
shall  hold  his  office  for  two  years,  or  until  bis  suc- 
cessor is  appointed  and  qualifled.  Held,  that  the 
dato  of  the  beginning  of  the  term  of  office  of  the 
first  Inspector  appointed  under  the  statute  deter- 
mined the  limits  of  the  terms  of  all  subsequent  ap- 
pointments. 

2.  In  an  information  in  the  nature  of  ipio  war- 
ranto to  detei-mine  plaintift's  title  to  the  office, 
it  appeared  that  relator's  predecessor  in  office  had 
been  appointed  for  two  years  from  June  18,  1885; 
that  no  appointment  was  made  at  the  expiration  of 
his  term  of  office  until  Beptomber  26, 1888,  when  r»- 
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lator  was  appointed.  Held  that,  under  tha  provls- 
ioD8  of  Rev.  St.  Mo.  1870,  S  58.52,  relating  to  the  office 
of  such  inspector,  and  providing  that  when  a  vacan- 
<!▼  occurs  In  such  office  by  reason  of  death,  resigna- 
tion, or  otherwise,  the  governor  may  appoint  a  suc- 
cessor for  the  remainder  of  the  term  of  office, 
relator's  term  expired  In  two  years  from  the  date 
on  which  his  predecessor's  term  expired. 

Butci.A.T,  J.,  dissenting. 

Appeal  from  circuit  court,  Jackson  coun- 
ty; K.  H.  Field,  Judge. 

On  the  21at  dwy  of  June.  1889,  an  infor- 
mation was  filed  in  the  Jackson  circuit  court, 
by  the  proeecuting  attorney,  at  the  inatance 
and  on  the  relAtionof  George  W.  Belt,  which 
asserted  the  right  of  said  Belt  to  the  office  of 
inspector  of  petroleum  oils,  within  and  for 
the  City  of  Kansas,  for  the  term  of  two  yeara 
from  the  26th  day  of  September,  1888,  by 
virtue  of  a  commission  of  tiiat  date,  issued 
by  the  governor,  etc. ;  questioned  the  right 
of  William  M.  Stonestreet,  the  present  in- 
cumbent, to  that  office ;  and  charged  that  si  nee 
the  18th  day  of  June.  1889,  he  liad  intruded 
faimself  into  that  office,  and  usurped  its 
rights,  privileges,  etc,  without  legal  war- 
rant, etc.  In  the  return  of  Stonestreet,  he 
admitted  the  occupancy  of  the  office,  but 
claimed  the  office  by  virtue  of  the  appoint- 
ment of  the  governor,  and  a  commission 
from  him  dated  June  17. 1889,  entitling  the 
occupant  to  the  office  for  the  term  of  two 
years  from  and  after  the  18th  day  of  June, 
1889.  He  also  alleged  in  his  return,  and 
proved  this  upon  the  trial,  that  after  the  Be- 
vision  of  1879  went  into  effect  the  Qrst  ap- 
fMiintment  was  made  and  commission  issued 
on  the  18th  day  of  June,  1879,  for  the  term 
of  two  years,  commencing  on  said  last-named 
day,  and  that  the  foilowing-named  persons 
had  been  successively  appointed  and  com- 
missioned on  the  days  and  for  the  terms  iiere- 
inafter  stated:  On  June  18,  1879,  James  A. 
Keel,  for  a  term  expiring  June  18, 1881;  on 
June  20,  1881,  Frank  K.  Tatt,  for  a  term  ex- 
piring June  18.  1888;  on  June  12,  1883. 
Frank  K.  Tutt,  for  a  term  expiring  June  18, 
1885;  on  June  4.  1885.  Joseph  W.  Keedy, 
for  a  term  expiring  June  18,  1887.  It  was 
further  alleged  in  the  return,  and  proved  on 
the  trial,  that  no  appointment  was  made  for 
the  term  commencing  June  18, 1887,  but  that 
Keedy  remained  in  office  until  September  26, 
1888,  when  the  then  governor  of  the  state  ap- 
(lointed  George  W.  Belt  thereto,  and  under- 
took to  issue  to  him  a  commission  for  two 
years,  expiring  September 26, 1890,  and  tliere- 
by  removed  Keedy  from  office.  The  return 
also  alleged  that  under  the  law  the  term  of 
office  to  which  said  Belt  was  appointed  ex- 
pired June  18, 1889,  and  that  his  commission 
fur  a  period  l>eyond  that  date  was  unauthor- 
ized. The  reply  of  the  relator  put  in  issue 
the  allegations  of  the  return,  and  averred 
tliat  under  the  statute  the  term  of  office  of  an 
inspector  was  for  two  years,  absolutely,  and 
until  a  successor  of  an  incumbent  is  duly  ap- 
pointed and  qualiOed,  and  that  consequently 
Belt  was  properly  appointed  for  two  years 
from  and  after  September  26,  1888. 


The  defendant  also  introduced  in  evidence 
the  commission  of  .Toseph  W.  Keedy,  as  fol- 
lows:  "The  State  of  Missouri.    To  all  who 
shall  see  these  presents,  greeting:    Know  ye, 
that,  reposing  special  confidence  in  the  in- 
tegrity and  abilities  of  Joseph  W.  Keedy,  I, 
John  8.  Marmaduke^  governor  of  the  state  of 
Missouri,  on  behalf  and  in  the  name  thereof, 
do  hereby  appoint  and  commission  him  in- 
spector of  petroleum  oils  within  and  for  the 
City  of  Kansas,  ot  the  state  of  Missouri,  and 
do  authorize  him  to  discharge,  according  to 
law,  the  duties  of  said  office,  and  to  hold  and 
to  enjoy  the  same,  with  all  the  powers,  priv- 
ileges, and  emolnments  thereto  appertaining, 
for  a  term  of  two  years  from  and  after  the 
eighteenth  day  of  Jane,  eighteen  hundred 
and  eighty-five.    In  testimony  whereor,  I 
have  hereunto  set  my  hand,  and  caused  to  be 
affixed  the  great  seal  of  the  state  of  Misaouii. 
Done  at  the  city  of  Jefferson,  this  12th  day  ot 
June,  in  the  year  of  our  Lord  one  Uiousand 
eight  hundred  and  eighty-five,  of  the  inde- 
pendence of  the  United  States  the  one  hun- 
dred and  ninth,  and  of  the  state  of  Missouri 
the  sixty-fifth.    John  S.  Mabhaduex.    By 
the  Governor.    [Seal.]    Miohasl  E.  Uo- 
GBA.TB,  Secretary  of  State. "    Next,  the  com- 
mission of  William   M.  Stonestreet,  as  fol- 
lows: "The  State  of  Missouri.    To  all  who 
shall  see  these  presents,  greeting:    Know  ye, 
that,  reposing  special  trust  and  confidence  in 
the  integrity  and  abilities  of  William  M. 
Stonestreet,  1,  David  B.  Francis,  governor  ot 
the  state  of  Missouri,  on  behalf  and  in  the 
name  thereof,  do  hereby  appoint  and  com- 
mission him  inspector  of  oils  within  and  for 
the  City  of  Kansas,  of  the  state  of  Missonri, 
and  do  authorize  him  to  discharge  according 
to  law  the  duties  of  said  office,  and  to  bold 
and  enjoy' the  same,  with  all  the  powers, 
privileges,  and  emoluments  thereto  apper- 
taining, for  a  term  of  two  years  from  and 
after  the  eighteenth  day  of  June,  eighteen 
hundred    and    eighty-nine.      In    testimony 
whereof,  1  hereunto  set  my  hand,  and  cause 
to  be  affixed  the  great  seal  of  the  state  of 
Missouri.     Done  at  the  city  of  Jefferson  this 
seventh  day  of  June,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  eighty-nine. 
David   EL.  Fbanois.      By    the    Governor. 
[Seal.]   A.  A.  Le8U£UB,  Secretary  of  State." 
Under  objection  of  defendant,  the  state  was 
then  permitted  to  introduce  in  evidence  the 
commission  of  relator:  "The  State  of  Mis- 
souri.    To  all  who  shall  see  these  presents, 
greeting:    Know  ye,  that,  reposing  special 
trust  and  confidence  in  the  ini^rity  and 
abilities  ot  George  W.  Belt,  I,  Albeit  P. 
Moreliouse.  governor  of  the  state  of  Missouri, 
on  behalf  and  in  the  name  thereof,  do  hereby 
appoint. and  commission  him  inspectors 
petroleum  oils  within  and  for  the  City  of 
Kansas,  of  the  state  of  Missouri,  and  do  au- 
thorize him  to  discharge  according  to  law  the 
duties  of  said  office,  and  to  bold  and  enjoy 
the  same,  with  all  the  powers,  privileges, and 
emoluments  thereto  apperteining,  for  a  term 
of  two  years.    In  testimony  whereof,  1  have 
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hereunto  aet  my  hand  and  caused  to  be  af- 
fixed the  great  seal  of  the  state  of  Missouri. 
Done  at  the  city  of  Jefferson  this  twenty- 
sixth  day  of  September,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  eighty- 
eight.  Albebt  p.  Morehouse.  By  the 
Governor.  [Seal.]  Michaei,  K.  McGkath, 
Secretary  of  State."  It  was  also  shown  by 
the  evidence  adduced  that  each  prior  and 
present  occupant  of  the  office  in  question  was 
duly  qualified,  and  had  entered  upon  and  dis- 
charged the  duties  of  his  oHice  in  accordance 
with  his  commission.  The  foregoing  gives 
the  substance  of  the  evidence  and  i^^ues  in 
this  cause.  The  trial  court  found  the  issues 
for  the  state,  and  rendered  judgment  of  ouster 
accordingly;  to  raverse  which  ruling,  the  de- 
fendant appeals  to  this  court. 

The  statutory  provisions  directly  applica- 
ble to  this  cause  are  these:    "Sec.  5838.  The 
governor  shall  appoint  for  each  of  the  cities 
of  St.  Louis,  Hannibal,  St.  Joseph,  and  Kan- 
sas City,  and  for  such  other  cities  and  towns 
as  shall,  by  the  authorities  thereof,  petition 
to  bim  therefor,  an  inspector  of  petroleum 
oils,  kerosene,  gasoline,  or  any  product  of 
petroleum,  by  whatever  name  known,  which 
may  be  manufactured,  offered  for  sale,  or 
sold,  for  consumption  for  illuminating  pur- 
poses, within  the  state.    Each  inspector  shall 
be  a  resident  of  the  city  or  town  for  which 
he  is  appointed,  hold  his  office  for  two  years 
from  the  date  of  his  appointment,  and  until 
bis  successor  is  duly  appointed  and  qualified, 
and  shall,  at  his  own  expense,  provide  him- 
self with  the  necessary  instruments  and  appa- 
ratus for  testing,  gauging,  and  branding  the 
oils  and  fluids  by  him  inspected. "    Laws  1870, 
p.  77,  §  1,  amended.    "Sec.  5852.  Whenever 
any  vacancy  occurs  under  this  article  by  death, 
resignation,  removal  from  office,  or  otherwise, 
the  mayor  of  the  city  where  the  vacancy  hap- 
pens shall  immediately  certify  the  same  to  the 
governor,  who  shall  appoint  and  commission 
bis  successor  for  the  remainder  of  the  term  of 
office^  as  herein  provided;  and  in  all  cases 
where  any  inspector  shall  be  charged,  by  in- 
dictment or  information,  for  a  violation  of 
the  duties  of  his  office,  as  hereinbefore  pro- 
vided, the  governor  may  suspend  him  from 
the  duties  of  his  office,  and  appoint  another 
one  to  fill  such  vacancy  during  the  time  such 
inspector   shall    remain    suspended."     The 
sliglifc  changes  made  in  the  foregoing  sections 
by  the  Laws  of  1885  are  unimportant  in  the 
present  controversy. 

Kamea.  Holmes  i&  Krauthoff,  for  appel- 
lant.    Dovoning  &  Hardin,  for  respondent. 

SHdtwooD,  J.,  {(^fter  stating  the  foots  as 
above.)  Two  questions  are  thus  presented 
by  the  record:  First.  Is  the  office  of  in- 
spector of  oils  one  which  begins  at  a  date, 
and  ends  at  a  date,  corresponding  to  the  date 
first  fixed  by  the  executive  when  making  his 
Qrst  appointment  to  that  office  under  the  Re- 
vision of  1879;  or  does  the  term  of  that  office, 
though  its  express  limit  of  tenure  is  only  two 
years,  have  no  fixed  period  as  to  when  that 
v.l28.w.no.27— 57 


term  shall  begin  or  end,  save  the  pleasure  of 
the  executive  ?  Second.  What  was  the  force 
and  effect  of  Belt's  appointment,  considered 
with  reference  to  Keedy's  official  status  t 

1.  As  to  the  first  question:  The  phrase 
"term  of  office,"  in  ordinary  parlance,  means 
the  fixed  period  of  time  for  which  the  office 
may  be  held.  And  we  have  a  statutory 
rule  for  the  construction  of  statutes  requir- 
ing that  in  construing  statutes  "words 
and  phrases  shall  be  taken  in  their  plain 
or  ordinary  and  usual  sense,  but  technical 
words  and  phrases,  ht^ving  a  peculiar  and  ap- 
propriate meaning  In  law,  shall  be  under- 
stood according  to  their  technical  import." 
Rev.  St.  §  3126.  Going  to  the  standards  of 
our  language,  we  find  that  a  "term"  means 
"the  time  for  which  anything  lasts ;  any  lim- 
ited time;  the  term  of  life."  Webst.  Diet. 
And,  turning  to  the  authorities,  they  an- 
nounce that  "the  expression  'term  of  office' 
uniformly  designates  a  fixed  and  definite  pe- 
riod of  time."  And.  Diet.  Law,  1023;  Peo- 
ple V.  Brundage,  78  N.  Y.  403,407;  Baker  v. 
Kirk,  33  Ind.  517.  So  that,  whether  we  take 
the  phrase  "term  of  office"  in  its  ordinary  or 
popular  sense,  or  in  its  technical  import,  it 
means  one  and  the  same  thing,  "a  fixed  and 
definite  period  of  time."  Of  course,  every 
such  period  of  time,  in  order  to  be  "fixed 
and  definite,"  must  have  a  point  of  begin- 
ning and  a  point  of  termination  equally  fixed 
and  definite.  Now,  if  it  can  be  ascertained 
when  the  "term  of  office"  of  the  first  ap- 
pointee of  the  governor,  under  the  Revision 
of  1879,  began,  it  would  seem  not  difficult  to 
reach  a  correct  conclusion  as  to  when  the 
terms  of  office  of  the  successive  and  subse- 
quent appointees  of  the  executive  began  and 
ended.  The  statute  is  silent  on  the  point  as 
to  the  beginning  of  the  first  appointee's  term; 
and  the  reason  for  this  is  most  obvious, 
since,  the  power  of  appointment  being  lodged 
in  the  executive,  it  belonged  to  him  in  fact, 
if  not  in  law,  to  determine  the  time  of  the 
inception  of  the  actual  official  term  of  such 
appointee.  The  duration  of  that  term  was 
already  fixed  by  law.  But  if  the  legislature, 
being  possessed  of  the  power,  had  fixed  the 
date  of  the  commencement  of  the  first  ap- 
pointee's official  term,  it  would  not  be  ques- 
tioned that  such  initial  point,  being  once 
made  sure  and  steadfast,  would  recur  at 
every  corresponding  period  of  two  years. 
This  must  be  true;  or  else  the  premises  from 
which  this  conclusion  is  drawn,  sustained,  as 
it  is,  by  authority,  that  a  "'terra  of  office' 
uniformly  designates  a  fixed  and  definite  pe- 
riod of  time, "  must  be  false.  As  the  legis- 
lature did  not  fix  the  date  when  the  olB(  iai 
term  of  the  first  appointee  under  the  new  law 
was  to  begin,  this  date  whs  necessarily  left 
to  be  fixed  by  the  appointing  power;  but, 
when  fixed,  the  determination  thus  reached 
must  have  been  as  effectual  In  all  its  inci- 
dents and  consequences  as  if  previously  made 
by  the  legislature.  This,  also,  must  be  true, 
or  else  it  must  be  true  that  the  executive  wtis 
Incapable  of  fixing  such  initial  point,  and 
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that,  therefore,  it  was  never  fixed,  which  is 
an  impossible  as  well  as  an  absurd  sopposi- 
tion.  This  reasoning  leads  to  this  result: 
That  the  date  of  the  appointment  first  made 
bj  the  governor  for  the  ofiSce  In  question  in- 
itiated the  ofiiclal  term  of  the  first  appointee, 
and  that  all  subsequent  appointments  neces- 
sarily had  reference  to  such  initial  period, 
and,  so  far  as  lawful,  conformed  thereto. 
This  conclusion  Is  well  sustained  by  author- 
ity. Haight  V.  Love,  39  N.  J.  Law,,  476,  is 
decisive  of  this  point.  And  the  general  rule 
is  elsewhere  recognized  that  when  no  time 
is  mentioned  in  the  law  from  which  the  term 
shall  commence,  it  must  begin  to  run  from  the 
date  of  election.  State  v.  Constable,  7  Ohio,  7; 
Marshall  v.  Harwood,  5  Md.  423;  Hughes  f. 
Buckingham,  5  Sraedes  &  M.  632.  These 
last,  though  election  cases,  furnish  a  strong 
analogous  support  to  the  view  already  ex- 
pressed,  showing,  as  they  do,  the  urgent  ne- 
cessity felt  of  having  some  determinate  peri- 
od at  which  and  from  which  oSictal  terras 
shall  liegin.  The  law  favors  uniformity,  but 
uniformity  cannot  be  obtained  except  by  the 
establishment  of  an  inflexible  rule.  And  the 
course  In  tlie  ofiice  of  the  executive,  in  regard 
to  appointment  of  the  first  appointee,  the 
language  of  his  commission,  and  the  lan- 
guage of  all  subsequent  commissions,  except 
that  of  relator,  fixing  the  beginning  of  such 
oIHcial  term  at  June  18tb,  biennially,  as  the 
period  from  which  to  reckon  the  duration  of 
such  term,  affords  a  contemporaneous,  as 
well  as  a  continuous,  exposition  of  the  mean- 
ing of  the  law,  and  of  the  intention  of  its  mak- 
ers, that  is  not  without  value  in  the  present 
Investigation.  Such  contemporaneous  and 
continuous  construction,  in  the  absence  of 
anything  of  a  countervailing  character,  should 
be  sufficient  per  ae  to  settle  the  controversy 
on  the  point  in  hand  adversely  to  the  relator. 
Under  statutory  provisions  substantially 
identical  with  those  under  discussion,  it  has 
been  held  that  the  true  rule  was  to  construe 
the  word  "term"  as  designating  consecutive 
periods  of  six  years,  following  each  other  in 
regular  order, — the  one  commencing  where 
the  other  ends, — and  treating  the  incumbent 
appointed  in  any  such  period  as  the  incum- 
bent in  the  particular  term  or  period  to  which 
bis  appointment  relates,  his  office  expiring 
with  the  expiration  of  his  term.  People  v. 
McClave,  99  N.  Y.  83,  93.  1  N.  E.  Rep.  235. 
The  statute  there  was  like  section  5838,  pro- 
viding that  the  appointee  should  hold  for  a 
certain  number  of  years,  and  until  his  succes- 
sor should  he  appointed  and  qualified,  and 
also  like  section  5852,  providing  that  in  case 
of  vacancy  an  appointment  should  occur  for 
the  residue  of  the  term. 

The  ruling  just  mentioned  is  In  entire  con- 
formity to  the  authorities  and  views  hereto- 
fore cited  and  expressed  as  to  the  date  of  the 
commencement,  and  the  uniform  duration,  of 
the  successi  ve  terms  of  office  of  the  different 
and  successive  appointees  under  the  law  now 
being  discussed.  And  upon  the  very  face  of 
section  5838,  aforesaid,  there  appears  a  legis- 


lative command  that  the  term  of  office  of 
each  appointee  is  to  last  two  years  "from 
the  date  of  his  appointment;"  but  the  legis- 
lature  was    cognizant    that    appointments 
might  fail  to  be  made  at  the  proper  time; 
that  deaths,  resignations,  failure  to  accept, 
qualify,  etc.,  might  occur;  and  so  made  pro- 
vision, in  section  5838,  that  an  appointee 
should  bold  office,  not  only  for  his  onicial 
term  of  two  years,  but  until  his  successor 
should    be    duly   appointed    and    qualified. 
And  section  5852  exhibits  the  same  marks  of 
legislative  solicitude  that  uniformity  should 
prevail  »a  to  the  duration  of  the  official  term 
of  the  inspector ;  for  that  section  makes  special 
provision,  in  case  of  vacancy,  that  the  gov- 
ernor, -upon  being  informed  thereof,  "sliall 
appoint  and  commission  bis  successor  for  the 
remainder  of  tlie  term  of  office,  as  therein 
provided."    What  term  of  office?   Evidently, 
the  term  of  twp  years  mentioned  in  section 
5838,  lieginning  at  the  date  of  the  origi- 
nal appointee's  appointment.     Section  5852, 
which,  under  all  known  rules  of  constrac- 
tion,  is  to  be  read  in  connection  with  section 
5838,  forbids  the  idea  that  an  appointment 
made  to  fill  a  vacancy  under  the  former  sec- 
tion extends  beyond  "the  remainder  of  the 
term  of  office  as  herein  provided. "     This  ob- 
vious construction  of  the  two  sections  is  at 
war  with  the  theory  of  the  relator,  that  each 
appointment  is  an  independent  one,  creating 
an  independent  term  of  office,  with  a  dura- 
tion of  two  years,  and  without  a  particle  of 
reference  to  antecedent  appointments,  or  to 
uniformity  of  official  tenure.     That  conten- 
tion cannot,  therefore,  prevail.    Should  it  do 
so,  it  would  in  effect  expunge  from  section 
5852,  as  meaningless,  the  words  in  that  sec- 
tion relating  to  the  appointing  and  oommis- 
sioning  of  a  successor  for  the  remainder  of 
the  term  of  office.    The  consideration  and 
comparison  of  the  two  sections  now  before 
us  are  alone  sufficient  to  rule  this  case  upon 
the  point  now  underdiscussion,  withoutbelp 
from  the  authorities  which  the  diligence  lA 
the  counsel  for  the  defendant  has  so  carefully 
selected.     It  will  therefore  be  ruled,  in  an- 
swer  to  the  first  question  propounded,  that, 
inasmuch  as  the  term  of  office  of  the  first  ap- 
pointee began  on  the  18th  day  of  June,  187^, 
anil  continued  for  two  years  from  and  after 
that  date,  that  the  term  of  office  of  each  suc- 
cessive appointee,  whether  for  a  whole  term 
or  for  the  part  of  an  unexpired  term,  was 
regulated  and  controlled  by  the  date  fixed  by 
the  first  appointment;  and  that  it  was  beyond 
the  power  of  the  executive,  when   making 
subsequent  appointments,  to  ignore  or  disre- 
gard the  tenure  of  office  thus  first  established. 
It  was  as  binding  upon  after-coming  execu- 
tives as  if,  in  terms,  it  bad  been  so  fixed  by 
the  legislature.    And  it  may  be  said,  in  con- 
cluding this  paragraph,  that  the  sections  ot 
the  statutes  which  have  been  discussed  are  by 
no  means  peculiar  in  providing  that  the  coal- 
oil  inspector  shall  hold  bis  office  until  his  suc- 
cessor is  elected  and  qualified.     This  provis- 
ion is  one  common  both  to  our  organic  and 
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statutory  law.    Article  14,  g  6,  Const  Mo.; 
Bev.  St.  1879,  §  5838. 

2.  Now,  AS  to  the  second  qneation  pro- 
pounded:   What  was  the  force  and  effect  of 
£elt'a  appointment,  considered  with  reference 
to  his  own  and  Keedy's  official  (tattMf     The 
remarks  heretofore  made  show  that  Keedy's 
term  of  office  must  have  expired  on  June  18, 
1887 ;  but,  as  his  successor  had  not  been  ap- 
pointed, of  course  he  held  over  until  that  oc- 
currence took  place,  which  was  when  Belt 
was  appointed,  September  26,   1888.     But 
Belt's  appointment,  for  reasons  already  given, 
was  only  effective  for  the  residue  of  the  term 
of  office  which  had  never  been  previously 
filled  by  appointment,  and  which  began  on 
the  expiration  of  Keedy's  term  of  office,  to- 
wit,  on  the  18th  day  of  June,  1887.     This 
being  the  case,  Belt's  term  of  office  was  only 
for  the  remainder  of  a  term  of  office  which 
had  never  been  filled,  to-wit,  the  time  inter- 
vening between  September  26,  1888,  and 
June  18,  1889.    Keedy  had  no  term  of  office, 
in  any  proper  sense  of  that  expression,  after 
June  18,  1887.    Upon  and  after  that  date  he 
was  a  mere  looum  tenens,  a  tenant  at  will, 
who  could  be  removed,  without  notice  and 
without  charges  preferred,  at  the  pleasure  of 
the  executive;  and  the  appointment  of  Belt 
accomplished  his  removal.    £x  parte  Hen- 
nen.  13  Fet.  230,  261.    The  appointment  of 
a  f>erson  appointed  as  was  Belt  does  not  fall 
within  the  purview  of  section  5852.    There 
was  no  vacancy  here,  within  the  meaning  of 
that  section.  That  section  contemplates  cases 
of  vacancy  where  it  becomes  necessary  to 
notify  tlie  governor  thereof;  but,  certainly, 
no  »ucb  notification  can  be  necessary  when 
the  archives  at  the  seat  of  government  ap- 
prise the  executive  of  the  fact  that  one  here- 
tofore appointed,  but  whose  term  of  office  has 
expired,  still  retains  official  position,  in  order 
to  subserve  the  ends  contemplated  both  by 
the  organic  and  statutory  law.     The  rule  is 
that,  where  the  d  uration  of  office  is  fixed  by 
Jaw,  the  incumbent  can  only  be  removed  in 
conformity  to  statutory  regulation.    £x  parte 
Hennen,  13 Fet.  230,  261;  State  v.  City  of  St. 
Louis,  90  Mo.  19, 1  S.  W.  Rep.  757.    But  this 
rule,  manifestly,  has  no  application  to  a  case 
where  the  term  of  office  of  the  incumbent  baa 
expired,  and  where  he  is  simply  holding  over 
at  the  pleasure  of  the  executive.    In  such  case 
the  power  of  removal  is  incident  to  the  power 
of  appointment,  without  cause  shown,  or  no- 
tice given,  or  hearing  had.    £x  parte  Hen- 
nen. supra;  Field  v.  Com.,  32  Pa.  St.  478; 
Keenan  v.  Perry,  24  Tex.  258,  and  cases 
cited.     In  such  case,  also,  there  is  no  restric- 
tiou  apon  the  power  of  the  executive,  such 
as  there  would  be  were  he  to  attempt  the  re- 
moval   of   an  incumbent,  the  duration    of 
whose  term  of  office  is  fixed  by  law,  which 
term  lias  not  expired.    In  the  latter  case,  the 
manner  provided  by  law  would  have  to  be 
pursued  before  a  removal  could  be  effected. 
llev.  St.  1879,  g  3336  et  seq.     But,  although 
there  was  not  a  vacancy,  in  the  strict  sense 
of  the  expression,  yet,  in  a  limited  sense,  that 


the  same  is  subject  to  be  filled  at  the  pleasure 
of  the  executive,  there  is  a  vacancy,  within 
the  intendment  of  the  law,  so  far  as  concerns 
the  exercise  of  the  appointing  power;  and  the 
mere  physical  occupancy  of  the  office  cannot 
obstruct  the  exercise  of  such  power.  Parcel 
V.  State,  110  Ind.  122,  11  N.  E.  Rep.  4; 
Jones  V.  State,  112  Ind.  198,  13  N.  E.  Rep, 
416;  State  v.  Harrison,  113  Ind.  434,  16  N. 
£.  Rep.  384.  The  case  of  State  v.  Smith,  87 
Mo.  158,  has  been  cited  as  decisive  of  this 
one;  but  this  is  a  mistake.  The  real  point 
in  judgment  there  is  that  if  any  officer  liolda 
over  bis  compensation  is  to  be  regulated  in 
conformity  to  his  regular  official  term;  that 
his  compensation  is  not  to  be  increased  in 
consequence  of  an  Increase  in  the  salary 
which  only  applies  to  the  term  of  bis  suc- 
cessor; and  that,  so  far  as  concerns  his  com- 
pensation, he  is  to  be  considered  as  in  his 
regular  official  term.  As  the  result  of  the 
foregoing  views,  the  relator  having  shown  no 
title  to  the  office,  and  tlie  right  of  the  defend- 
ant thereto  being  satisfactorily  established, 
we  reverse  the  judgment.  All  concur,  ex- 
oept  Barclay,  J.,  who  dissents. 


Marvin  et  al.  e.  Eluot. 

(Supreme  Court  of  Sfletowrt.   Jan.  27,  1890l) 

Dbeds— DBSOBimoir. 

1.  A  deed  oonveylDe  property  by  lot  numbers 
Is  not  void  for  uocertaloty,  though  the  recorded 

glat  shows  no  division  of  the  blocks  Into  lots ;  it 
eing  shown  that  the  proprietors  had  always  treat- 
ed the  blocks  as  divided  Into  lots,  and  that  for 
many  years  the  property  had  been  assessed,  con- 
veyed, and  generally  known  by  the  lot  numbers. 

2.  The  deed  through  whioh  both  the  plaintlSs 
and  defendant  claim,  describing  the  property,  not 
only  as  the  east  half  of  the  block,  but  also  by  thMot 
numbers,  the  plaintiffs  are  bound  to  take  notice  of 
Its  contents,  and  of  the  fact  that  the  property  was 
tmown  by  the  lot  numbers. 

Appeal  from  circuit  coart,  Pettis  county; 
BicHABD  Field,  Judge. 

Ejectment  by  Edward  B.  Marvin  and  oth- 
ers against  Charles  H.  Elliot.  Plaintiffs 
appeal  from  a  judgment  for  defendant. 

Chas,  E,  Teator,  for  appellants.  Bangree 
A  Lamm,  for  respondent. 

Black,  J.  This  is  an  action  of  ejectment 
for  a  parcel  of  ground  described  by  metes  and 
bounds.  It  Is  shown  to  be  the  same  land 
claimed  by  the  defendant  by  the  description 
of  lot  10,  in  block  6,  of  Cotton  Bros*,  addition 
to  the  city  of  Sedalia.  The  Cotton  Bros,  and 
one  Strait,  who  were  the  proprietors  of  the 
addition,  by  a  deed  dated  the  21st  October, 
1867,  and  recorded  on  the  2Sd  of  the  same 
month,  conveyed  to  Margaret  S.  Watts  "the 
east  half  of  block  No.  6,  or  all  of  lots  7,  8,  9, 
10, 11,  and  12  in  said  block,  in  Cotton  Broth- 
ers'addition."  Mrs.  Watts  and  her  husband, 
by  their  warranty  deed  dated  the  26th  No- 
vember, 1867,  and  recorded  on  the  28th  of 
the  same  month,  conveyed  to  £liza  Carrico 
"lots  7,  8,  9,  and  10  of  block  6,  in  the  east 
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hall  of  said  biock  of  Cotton  Brothers'  addi- 
tion." The defendantacquired  lot  10  by  sey- 
eral  mesne  conveyances.  Mrs.  Carrico,  the 
defendant,  and  the  intermediate  purchasers 
under  this  chain  of  title,  have  had  possession 
since  October.  1867.  On  the  8th  June,  1878. 
Mrs.  Watts  and  Iter  husband  made  a  quitclaim 
deed  to  Hartshorn,  for  the  recited  considera- 
tion of  one  dollar,  to  "the  east  half  of  bloclc 
six,  in  Cotton  Brothers'  addition,"  and  ha 
conveyed  to  the  plaintiffs.  It  will  be  seen 
the  plaintiffs  and  defendant  all  claim  under 
Mrs.  Watts,  the  defendant,  under  [jossession, 
and  a  deed  which  antedates  more  than  10  years 
the  quitclaim  deed  under  which  plaintiffs  set 
up  title.  To  defeat  this  elder  title,  the  plain- 
tiffs put  in  evidence  the  recorded  plat  of  said 
addition,  from  which  it  appears  the  addition 
was  laid  off  into  bloclcs  270  feet  square,  divided 
by  lines  running  north  and  south,  thus  divid- 
ing each  block  into  two  parts;  but  the  parts 
are  not  by  this  plat  laid  off  into  lots.  It  also 
appears  that  in  1869,  after  the  date  of  the 
deed  from  Mrs.  Watts  to  Mrs.  Carrico,  the 
proprietors  replatted  the  addition,  and  ther» 
by  laid  off  the  blocks  into  12  lots  each ;  but 
this  second  plat  did  not  cover  the  east  half  of 
biock  6.  The  evidence  for  defendant  shows, 
beyond  all  doubt,  that  the  proprietors  of  the 
addition,  before  they  filed  the  second  plat, 
treated  the  block  as  having  been  divided  into 
lots,  and  made  many  conveyances  by  the  des- 
ignation of  lots  and  blocks;  that  each  block 
was  understood  to  contain  12  lots,  those  in 
the  west  half  numbered  from  1  to  6,  and 
those  in  the  east  half  from  7  to  12;  that  for 
many  years  pencil  lines  appeared  upon  the 
first  recorded  plat  showing  this  division  of 
the  blocks  into  lots;  that  the  east  lialf  of 
biock  6  was  well  known  as  lots  7,  8,  9,  10, 
ll«and  12,  in  block  6;  that  the  east  half  was 
assessed,  and  for  years  conveyed,  by  a  simple 
reference  to  the  lot;  and  that  the  lot  in  dis- 
pute was  well  known  as  lot  10,  in  block  6. 

On  this  evidence  the  plaintiff  insists  that 
the  deed  from  Mrs.  Watts  to  Mrs.  Carrico. 
conveying  four  of  the  lots  by  their  numbers, 
must  be  read  in  connection  with  the  recorded 
plat;  and,  as  the  plat  does  not  show  any  such 
lots,  the  deed  is  void  for  uncertainty.  The 
law  is  well  settled  that  land  may  be  conveyed 
by  a  description  or  appellation  by  which  it  is 
well  known  in  the  neighborhood,  and  that 
parol  evidence  will  be  received  for  the  pur- 
pose of  showing  that  it  is  well  known  by  the 
description  by  which  it  is  designated  in  the 
deed.  Cravens  v.  Pettit,  16  Mo.  210;  Mc- 
I'ike  V  Allman,  58  Mo.  551;  Tetherow  v. 
Anderson,  68  Mo.  96;  Charles  v.  Patch,  87 
Mo.  450.  Such  a  description  being  good,  it 
Is  a  matter  of  no  consequence  whatever  that 
the  grantor  is  a  married  woman. 

Kow  it  will  be  seen  that  the  proprietors  ot 
the  addition  conveyed  the  land  to  Mrs.  Watts 
by  a  double  description,  namely,  the  east  half 
of  block  6.  or  lots  7,  8,  9,  10,  11,  and  12,  in 
block  6.  The  plaintiffs,  as  well  as  the  de- 
fendant, claim  through  this  deed,  and  were 
bound  to  take  notice  of  its  contents,  and  were 


bound  to  know  that  the  property  was  known 
by  the  number  of  the  lots.  The  particalar 
parcel  in  question  is  shown  to  have  been  well 
known  as  lot  10,  in  block  6,  and  there  can 
be  no  doubt  but  the  deed  from  Mrs.  Watts  to 
Mrs.  Carrico  conveyed  the  property. 

Some  objections  are  made  to  the  deed  from 
Mrs.  Carrico  to  Bicbardson,  through  which 
defendant  derives  title;  bat  if  the  deed  from 
Mrs.  Watts  to  Mrs.  Carrico  conveyed  the 
property,  as  we  hold  it  did.  then  Mrs.  Watts 
had  nothing  left,  and  the  objection  is  im- 
material. The  plaintiffs  must  recover  on  the 
strength  of  their  own  title,  and  not  the  weak- 
ness of  defendant's  title  from  Mrs.  Carrico. 
This  appeal  is  without  one  particle  of  merit, 
and  the  judgment  is  affirmed.    All  ooncor. 


DowEix  e.  OuTHRiB  et  al. 

(.Supreme  Court  of  MUaouiri.    Feb.  10, 1890.) 

NsauasHos — DisoHABei  or  FntB-Womza, 
1.  The  dlaoharge  ot  flre-woAs  from  a  venuda 
In  front  of  the  secoad  story  of  a  building  in  ths 
center  of  a  public  square,  from  troughs  so  arranged 
that  the  flre-works  would  pass  over  the  assembled 
people,  who  were  there  for  the  purpose  of  witneas- 
Ing  the  display,  is  not  of  Itself  an  unlawful  act,  in 
the  absence  of  a  statute  or  ordinanoe  making  It  so. 

5.  One  who  seeks  to  recover  for  personal  inju- 
ries, nnintentionally  Inflicted  by  defendants  while 
engaged  in  a  lawful  business,  haa  the  burden  of 
provioK  negligence  throughout  the  triaL 

8.  In  an  action  for  personal  injuries  caused  br 
the  alleged  negligent  msoharge  of  flre-works,  evi- 
dence that  the  flre-works  were  highly  daageroos, 
that  they  were  discharged  by  defendants,  and  that 
plaintiff  was  injured  thereby,  raises  a  presumption 
of  negligence ;  and  it  is  error  to  Instruot  that  theas 
facts  alone  are  not  suiBoient  to  entitle  plsintlC  to 
recover. 

i.  Where  there  is  evidence  that  a  large  quan- 
tity of  flre-works  was  placed  on  the  floor  of  a  nar- 
row veranda ;  that  defendants,  who  had  charge  of 
the  display,  smoked  cigars  during  the  entire  per- 
formanoe;  that  towards  its  close  loose  Roman  can- 
dles were  discovered  on  fire  on  the  floor  of  the  ver- 
anda, throwing  out  balls  of  Are  In  every  direction; 
that  these  balls  oame  in  contact  with  the  sky-rock- 
ets, one  of  which  hit  plaintiff,  causing  the  injuries 
complained  of,— it  is  error  to  instruot  that,  "unless 
the  evidenoe  proves  to  the  reasonable  satisfaction 
of  the  jury  what  caused  it  to  be  so  ignited  and  dis- 
charged, •  •  •  plaintiff  cannot  recover."  It 
is  enough  to  show  that  the  rocket  which  caused 
the  injury  was  put  in  motion  by  defendants'  care- 
lessness in  handling  or  shooting  oil  the  fireworks, 
without  pointing  out  the  particular  negUgeotaot 
that  cauMd  the  conflagration. 

6.  To  warrant  the  giving  of  an  instruction  in 
plaintiff's  behalf,  which  selects  some  of  Uie  lesdin^ 
facts,  and  asks  the  court  to  declare  that  such  facts 
constitute  negligence,  the  necessary  inference  from 
all  the  other  evidenoe,  viewed  in  its  naoet  favor- 
able light  for  defendants,  must  be  that  they  were 
negligent. 

6.  The  mere  presence  of  pUntUt  at  the  dis- 
play as  a  spectator,  it  appearing  that  he  had  noth- 
ing whatever  to  do  with  the  discharge  of  the  lire- 
works,  does  not  make  him  a  joint  wrong-doer,  or 
render  him  guilty  of  contributory  negligenoe. 

Appeal  from  circuit  court.  Pike  oonnty; 
E.  M.  Httqhbs,  Judge. 

H.  8.  Priest  and  ffeo.  Itobertaon,  for  ap- 
pellant.   &.  B.  Matfariamt,  for  respondents. 

Blaoe,  J.  This  is  a  suit  for  damages 
brought  by  the  plaintiff  against  the  four  de- 
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fendants,  who  bad  charge  of  and  gave  a  pyro- 
technic display  in  the  city  of  Mexico  on  the 
night  of  the  11th  November,  1884.  The 
plaintiff  was  hit  in  the  face  by  a  sky-rocket, 
wliich  broke  his  clieek-bone  and  destroyed 
one  eye.  There  was  a  verdict  and  judgment 
for  defendants,  to  reverse  which  the  plaintiff 
prosecutes  this  appeal. 

Tlie  petition  states  that  defendants  n%- 
ligently  selected  the  veranda  of  the  court- 
house for  the  purpose  of  giving  the  display; 
and  that  they  so  carelessly  and  negligently 
handled  and  shot  oS  the  Ure-works,  and  per- 
mitted the  same  to  be  so  negligently  handled 
and  shot  off,  that  the  plaintiff  was  struck  by 
a  sky-rocket  in  the  charge  of  and  under  their 
control.  From  the  record  it  appears  that 
various  citizens  of  the  city  of  Mexico  con- 
cluded to  celebrate  the  result  of  the  presi- 
dential election  of  1884.  The  programme 
adopted  consisted  of  speaking,  marching  of 
political  clubs,  and  a  display  of  fire- works. 
The  plaintiff,  in  company  with  his  club,  went 
to  Mexico  in  the  afternoon  for  the  purpose  of 
participating,  and  at  night  marched  in  the 
procession.  He  did  not  contribute  to  the 
purchase  of  the  flre-works,  and  took  no  hand 
in  the  execution  of  that  part  of  the  pro- 
gramme; but  he  learned  from  a  companion, 
while  on  the  way,  that  there  was  to  be  such 
a  display,  and  there  is  evidence  from  which 
it  may  be  inferred  that  he  had  such  knowl- 
edge before  he  started.  The  defendants  con- 
stituted a  committee  to  take  charge  of  the 
flre-works,  and  they  selected  the  east  veranda 
of  the  court-house  as  the  place  from  which  to 
make  the  display.  The  veranda  is  8  feet 
wide,  50  feet  long,  and  is  reached  by  passing 
through  windows  from  thesecond  story.  The 
court-house  is  on  the  public  square  in  the  cen- 
ter of  the  business  portion  of  the  city.  The 
square  is  surrounded  bystreets,  and  there  are 
l)uildings  from  one  or  two  blocks  to  tlie  east, 
beyond  which  there  is  an  open  country,  and  it 
was  in  this  direction  that  the  rockets  were  di- 
rected when  fired  from  the  troughs  placed  on 
the  veranda.  The  rockets  contained  from  an 
eighth  to  a  half  pound  of  powder,  and  would 
shoot  with  great  speed,  almost  that  of  a  gun. 
It  is  estimated  that  eight  or  ten  thousand 
persons  were  present  on  the  occasion  in  ques- 
tion. The  defendants  stored  the  flre-works 
in  a  room  on  the  second  story  of  the  court- 
house, anil  took  them  out  on  the  veranda  from 
time  to  time,  as  needed.  They  would  take 
out  at  one  time  a  bundle  of  large  rockets, 
from  two  to  four  or  Ave  boxes  of  darts  or 
small  rockets,  and  a  quantity  of  Roman  can- 
dles. Tlie  candles  were  placed  in  chairs  and 
in  the  windows,  and  the  darts  or  small  rock- 
ets were  kept  in  the  boxes,  but  were  placed 
on  the  floor  next  the  wall  of  the  building. 
The  ruckets,  when  tired  from  the  troughs, 
threw  hack  sparks  of  fire  on  the  floor,  cover- 
ing a  circle  of  two,  three,  or  four  feet.  One 
witness  says:  "I  will  not  say  they  did  not  go 
back  as  far  as  the  wall  of  the  court-house,  nor 
to  the  fire-wurks  that  were  on  the  floor."  To- 
wards the  close  of  the  exhibition,  a  bunch  of 


candles  were  discovered  on  fire  on  the  floor  of 
the  veranda,  whirling  around  and  throwing 
out  balls  of  fire  in  every  direction.  These 
balls  of  Are  came  in  contact  with  the  rockets 
and  darts,  causing  a  conflagration,  and  the 
defendants  retreated  into  the  court-house. 
Several  witnesses  say  they  saw  the  sky-rocket 
which  hit  the  plaintiff  leave  the  veranda  just 
as  they  saw  the  blaze  begin  at  that  place. 
The  plaintiff  was  on  tlie  street,  and  about  200 
feet  from  the  court-liouse,  when  hit.  The 
defendants  used  lighted  cigars  to  ignite  the 
flre-works,  and  nothing  else.  The  evidence 
of  defendants  tended  to  show  that  the  unex- 
ploded  flre-works  were  placed  away  from  the 
ends  of  the  troughs.  They  do  not  know  how 
the  candles  got  on  the  floor,  nor  how  they 
were  ignited.  Some  other  persons  were  on 
the  veranda,  against  the  orders  of  defendants, 
and  some  were  there  or  in  the  windows  by 
their  consent. 

1.  The  flrst  question  presented  is  whether 
the  display  of  these  fire-works  was  of  itself 
an  unlawful  act.  In  Gonklin  v.  Thompson, 
29  Barb.  218,  a  boy  on  the  4th  of  July  ex- 
ploded a  fire-cracker  under  the  plaintiff's 
horse,  while  he  was  traveling  upon  the  streets 
in  a  city,  whereby  the  horse  was  frightened 
and  died.  The  act,  it  is  said,  was  wrongful, 
and  the  party  committing  it  assumed  the  re- 
sponsibility of  all  the  bad  consequences  which 
ensued.  In  Jenne  v.  Sutton,  43  N.  J.  Law, 
257,  the  plaintiff  was  hurt  by  the  explosion 
of  a  bomb  fired  in  the  street  of  a  city  to  sig- 
nal the  meeting  of  a  political  club;  and  it 
was  said  that  the  use  of  the  street  for  such  a 
purpbse  was  illf gal,  and  per  se  constituted  a 
public  nuisance,  and  that  all  persons  con- 
cerned in  doing  the  act,  or  who  caused  it  to 
be  done,  were  liable  for  all  damages  proxi- 
mately resulting  therefrom.  Judge  Coo^y, 
in  his  treatise  on  Torts,  citing  these  and 
other  autliorities,  lays  down  the  law  in  these 
words:  "When  one  makes  use  of  loaded 
weapons,  he  is  responsible  only  as  he  might 
be  for  any  negligent  handling  of  dangerous 
machinery;  that  is  to  say,  for  a  care  propor- 
tionate to  the  danger  of  injury  from  it.  The 
firing  of  guns  for  sport  or  exercise  is  nut  un- 
lawful, if  suitable  place  is  chosen  for  the  pur- 
pose; but  in  the  streets  of  a  city,  or  in  any 
place  where  many  persons  are  congregated, 
it  might  be  negligence  in  itself."  Cooley, 
Torts,  (2d  Ed.)  705.  The  discharge  of  flre- 
works  at  suitable  places,  when  not  prohib- 
ited by  statute  or  municipal  regulations,  can- 
not be  said  to  be  unlawful;  but  the  circum- 
stances may  be  such  as  to  make  the  act  of 
discharging  an  explosive  culpable  negligence. 
In  this  case  these  facts  are  clear  and  undis- 
puted: The  flre-works  were  not  displayed  in 
the  streets,  but  fiom  the  court-hou»e,  in  the 
center  of  the  public  square.  The  defendants 
so  arranged  the  troughs  that  the  rockets  wuuld 
pass  over  the  assembled  people.  The  per- 
sons assembled,  the  plaintiff  included,  were 
there  for  the  very  purpose  of  witnessing  this 
display.  Under  these  circumstances  it  can- 
not be  said  that  sliooting  off  the  fire-works 
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was  in  and  of  itself  an  unlawful  or  wrongful 
act.  The  case  is  quite  unlike  tliose  wliich 
haye  been  cited  from  29  Barb,  and  43  N.  J. 
Law. 

2.  The  plaintiff's  eiglith  refused  instruc- 
tion, in  substance,  states  that  if  plaintiff  was 
struck  with  a  sky-rocket  flred  off  by  the  ex- 
plosion of  rockets,  darts,  and  candles  in  the 
control  of  the  defendants,  then  it  devolves 
upon  the  defendants  to  show  how  such  ex- 
plosion occurred;  that  it  occurred  through 
no  act  of  theirs;  and  that  no  preciiution  on 
their  part  would  have  prevented  it;  and,  un- 
less the  defendants  do  so  show,  the  verdict 
must  be  for  the  plaintiff.  In  support  of  this 
instruction  we  are  cited  to  Morgan  t.  Cox, 
22  Mo.  873,  and  Conway  v.  Beed,  66  Mo.  350. 
The  first  was  a  suit  for  negligent  shooting 
of  the  plaintiff's  slave,  and  the  only  question 
in  the  case  was  as  to  the  fact  of  negligence. 
The  court  after  disposing  of  the  case  on  that 
ground,  which  affirmed  tiie  judgment,  goes 
on  to  say  that  the  facts  of  the  case  would 
have  supported  an  action  of  trespass  vi  et 
armia;  and  that  in  all  such  cases,  when  the 
injury  is  proved  to  be  inflicted  by  the  defend- 
ant, the  case  is  made  out,  and  the  defendant 
must  show  that  theinjury  done  was  inevitable 
The  other  case  was  one  for  an  alleged  unlawful 
and  wrongful  shooting  of  the  plaintiff,  and  it 
^v^  was  then  said:  "Tiiis  action,  as  far  as  appears 

from  the  petition,  is  for  an  intentional  tres- 
/■  pass,  and  when  the  injury  is  proved  to  have 

''  been   inflicted   by  defendant,   and    nothing 

more,  the  case  is  made  out,  and  the  defend- 
ant roust  prove  that  he  was  not  chargeable 
with  negligence  as  an  exoneration."  There 
are  cases  where  the  evidence  which  shows  an 
Injury  inflicted  by  the  defendant  is  sufficient 
of  itself  to  make  out  a  case  entitling  tlie 
plaintiff  to  go  to  tlie  jury;  but  It  cannot  be 
said  the  burden  of  proof  is  on  the  defendant 
in  all  cases  of  trespass  oi  et  armis,  when  the 
injury  is  shown  to  have  been  inflicted  by  the 
defendant.  Speaking  of  a  battery,  Greeu- 
leaf  iiays:  "And  here,  also,  the  plaintiff  must 
come  prepared  with  evidence  to  show,  either 
that  the  intention  was  unlawful,  or  that  the 
defendant  was  in  fault;  for  if  the  injury  was 
unavoidable,  and  the  conduct  of  the  defend- 
ant was  free  from  blame,  he  will  not  be  lia- 
ble." 2  Greenl.  Ev.  §  85.  This  statement 
of  the  law  is  approved  in  Faxton  v.  Boyer, 
67  111.  132,  and  in  Brown  v.  Kendall,  6  Gush. 
292.  The  case  last  cited  was  an  action  of 
trespass  for  an  assault  and  battery.  The  de- 
fendant, with  a  stick,  attempted  to  separate 
two  dogs  that  were  flgliting,  and  in  raising 
the  stick  over  his  shoulder  he  accidentally 
bit  the  plaintiff  in  the  eye,  inflicting  a  severe 
injury.  Shaw,  C.  J.,  speaking  for  tlie  court, 
said:  "If  the  act  of  bitting  the  plaintiff  was 
unintentional  on  the  part  of  the  defendant, 
and  done  in  the  doing  of  a  lawful  act.  then 
the  defendant  was  not  liable,  unless  it  was 
done  in  the  want  of  exercise  of  due  care, 
adapted  to  the  exigency  of  the  case,  and 
therefore  such  want  oC  due  care  became  part 
of  the  plaintiff's  case,  and  the  burden  of 


proof  was  on  the  plaintiff  to  establish  it." 
Where  the  injury  is  unintentional,  and  is  in- 
flicted in  the  doing  of  a  lawful  act,  there  can 
be  no  recovery,  either  in  trespass  or  trespass 
on  the  case,  except  by  showing  negligence 
on  the  part  of  the  defendant;  and  the  burden 
of  proof,  in  either  form  of  action,  in  such  a 
case,  is  upon  the  plaintiff.  The  question 
whether  the  injury  was  direct  and  immedi- 
ate or  consequential  is  one  wliich  affects  tbe 
form  of  pleading,  but  not  tbe  burden  of 
proof.  Morris  v.  Flatt,  82  Conn.  75.  Under 
our  practice  act,  the  petition  simply  states 
the  facts  constituting  the  cause  of  action,  but 
this  does  nut,  of  course,  alter  the  rules  of  ev- 
idence. In  the  present  case  the  plaintifTa 
own  evidence  shows  that  the  defendants  were 
engaged  in  a  lawful  business;  and  it  shows, 
beyond  ail  question,  that  the  injury  was  ac- 
cidental,— that  is  to  say,  it  was  unintentional, 
— and  to  make  the  defendants  liable  it  must 
appear  that  they  failed  to  use  due  care  in 
handling  the  explosives.  The  plaintiff's  case, 
both  on  the  pleadings  and  on  his  evidence,  is 
founded  on  negligence,  and  tlie  bunlen  of 
proof  is  upon  hi^i,  throughout  tbe  trial,  to 
prove  it. 

3.  In  other  of  plaintiff's  refused  instrao- 
tions  he  selects  out  some  of  tbe  leading  facts, 
and  asks  the  court  to  declare,  as  a  matter  of 
law.  that  such  facts  constitute  negligence. 
In  giving  such  an  instruction,  all  tSe  other 
evidence  must  be  viewed  in  its  most  favorable 
light  for  defendants;  and  it  must  appear,  in 
spite  of  the  other  evidence  thus  viewed,  that 
defendants  were  negligent,  and  the  inference 
of  negligence  must  b<*  a  necessary  one,  and 
there  must  be  no  room  for  a  difference  of 
opinion  among  fair-minded  persons.  Apply- 
ing this  rule,  the  instructions  of  tbe  charac- 
ter t)efore  named  were  properly  refused. 
Persons  who  take  upon  themselves  the  busi- 
ness of  exploding  flre-works  must  exercise 
great  care.  Tlie  care  must  be  proportioned 
to  the  dangerous  character  of  the  explosives 
used,  and  the  danger  to  be  apprehended  from 
the  use  of  them.  "The  real  question  in  this  case 
is  whether  the  defendants  used  that  care  in 
handling  and  discharging  the  explosives  that 
cautious  and  prudent  persons  would  have 
used  under  like  circumstances.  While  there 
is  an  abundance  of  evidence  tending  to  show 
the  want  of  such  care,  still  the  conclusion 
must  be  drawn  from  a  mass  of  details,  and 
the  question  is  one  for  the  jury  to  decide. 

4.  The  fli-st  instruction  given  on  behalf  of 
the  defendants,  after  reciting  a  number  <rf 
immaterial  matters,  proceeds  to  say:  "Then 
the  mere  facts  that  said  flre-works  were  dis- 
charged by  the  defendants,  and  that  they 
were  of  a  dangerous  character,  and  that  phun- 
tiff  was  injured  thereby,  are  not  sufficient  to 
entitle  plaintiff  to  recover;  but  he  must  go 
further,  and  show,  to  the  reasonable  satisfac- 
tion of  the  jury,  that  defendants  were  guilty 
of  that  want  of  care  inconsistent  with  the 
handling  of  the  goods  they  bad  charge  of. 
and  plaintiff's  injuries  resulted  therefiom." 
Abbott,  in  bis  treatise  on  Trial  Evidence,  at 
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page  584,  with  the  citation  of  a  number  of 
cases,  says:  "It  is  enough  for  the  plaintiff 
to  niise  a  fair  presumption  of  negligence. 
Probability  is  sufflcient  to  go  to  the  jury.  If 
the  defendant  had  charge  or  control  of  the 
instrument  of  disaster,  and  if  it  was  highly 
dangerous,  or  if  he  owed  a  special  duty  of 
care  to  one  in  the  position  of  plaintiff,  the 
disaster  is  evidence  of  negligence,  sufflcient 
to  go  to  the  jury,  unless  tlie  circumstances 
indicate  some  cause  consistent  with  due  care 
on  defendant's  part."  The  defendants  in 
ttiia  case  had  charge  of  instrnments  which 
were  highly  dangerous,  and  the  evidence 
which  disclosed  the  disaster  was  of  itself  suf- 
ficient to  entitle  the  plaintiff  to  go  to  the  jury. 
It  may  be  true,  in  an  abstract  sense,  that  the 
facts  stated  in  the  instruction  would  not  tm- 
thorize  a  verdict  for  the  plaintiff;  but  the 
jury  must  have  underatood  the  instrnction  to 
mean  that  the  evidence  which  showed  that 
tfae  fire-works  were  dangerous,  and  were 
discharged  by  defendants,  and  that  plaintiff 
was  injured  tliereby,  would  not  alone  author- 
ize tbem  to  draw  the  inference  of  want  of 
due  care.  We  are  of  the  opinion  such  facts 
would  have  entitled  the  plaintiff  to  go  to  the 
jory.    The  instruction  should  be  refused. 

The  court,  at  the  request  of  the  defendants, 
gave  the  following  instruction:  "(2)  The 
court  instructs  the  jury  that  they  cannot 
lawfully  resort  to  guess  or  conjecture  in  de- 
termining what  caused  the  sky-rocket  to  be 
ignited  and  discharged  in  the  direction  of  the 
plaintiff ;  and  unless  the  evidence  proves  to 
the  reasonable  satisfaction  of  tlie  jury  what 
caused  it  to  be  so  ignited  and  discharged,  and 
that  such  cause  was  the  result  of  negligence 
or  carelessness  on  the  part  of  the  defendants, 
the  plaintiff  cannot  recover  any  damages." 
The  evidence  tends  to  show  that  a  large 
quantity  of  the  combustible  material  was 
placed  on  the  floor  of  the  narrow  veranda,  in 
the  windows,  and  in  chairs;  that  defendants 
smoked  cigars  duringthe  entire  performance; 
and  that  loose  candles  were  found  on  the  floor 
on  fire.  The  jury  might  well  infer  that  de- 
fendants were  negligent  in  all  of  those  re- 
spects, and  that  some  one  of  these  negligent 
acts  caused  the  explosion,  without  being  able 
to  point  out  which  one  it  was.  It  was  not 
necessary  to  a  verdict  for  the  plaintiff  that 
the  jury  should  settle  in  their  minds  which 
particular  negligent  act  caused  the  conflagra- 
tion. It  is  enough  to  know  that  the  rocket 
which  caused  the  injury  was  put  in  motion 
by  reason  of  the  carelessness  of  the  defend- 
ants in  handling  or  shooting  off  the  fire- works. 
Under  the  circumstances  of  this  case,  this  in- 
struction is  not  a  fair  presentation  of  the  law. 
The  defendants'  fourth  instruction  isof  a  like 
character,  and  should  be  refused.  There 
seems  to  have  been  an  effort  on  the  part  of 
the  plaintiff  to  get  the  court  to  direct  a  ver- 
dict for  him,  and,  on  the  other  hand,  the  de- 
fendants endeavored  to  procure  a  verdict  by 
cutting  the  evidence  up  into  pieces.  We  do 
not  approve  of  either  theory.  It  is  unneces- 
sary to  review  tlie  instructions  in  detail.    We 


have  said  enough  to  show  upon  what  theory 
the  case  should  be  tried. 

6.  There  is  no  evidence  showing,  or  tend- 
ing to  show,  that  the  plaintiff  was  a  joint 
wrong-doer.  He  took  no  part  in  and  had 
nothing  to  do  with  the  display  of  the  fire- 
works. The  fact  that  he  was  present  at  the 
display  does  not  show,  nor  does  it  tend  to 
show,  contributory  negligence.  Fisk  v.  Wait, 
104  Mass.  71;  Bradley  v.  Andrews,  51  Vt. 
530.  The  judgment  is  reversed,  and  the 
cause  remanded.  All  concur;  Babolat,  J., 
In  the  result. 


Chables  et  al.  o.  Mobbow. 
(Supreme  Court  of  MUaowri.    Jan.  27, 1890.) 

LiXITATIOH  OF  AOTIONS— AopONS  XOAISn  NOS- 

REsiDKirrs. 

1.  Rev.  St  Mo.  1879,  K  S2i36,  8226,  relating  to 
limitations  In  cases  of  certain  eqnitable  titles,  have 
no  application  to  ordinary  acUons  of  ejeotment, 
where  the  contest  Is  between  two  purely  legal  tl- 
Ues. 

2.  In  actions  against  unknown  parties,  the 
oonrt  acquires  no  jurisdiction,  unless  the  state- 
ment in  regard  to  their  interest  Is  verified  under 
oath,  as  required  by  Rev.  St.  Mo.  1879,  i  8199,  re- 
lating to  publication  against  unknown  parties. 

Appeal  from  circuit  court,  Newton  county; 
M.  G.  McGbeqor,  Judge. 

Plaintiffs  brought  ejectment  for  the  W.  i 
of  the  S.  W.  4,  section  4,  township  2ti,  range 
S3,  Newton  county.  Answer,  general  de- 
nial. On  trial  it  was  agreed  between  the 
parties  that  both  claimed  title  under  John  W. 
Charles,  who  entered  and  purchased  the  land 
in  question  from  the  United  States.  Plain- 
tiffs' evidence  in  chief  consisted  of  exempli- 
fication of  the  application  of  John  W.  Charles, 
of  Adams  county,  Miss.,  to  the  United  States 
land-olfice,  for  location  of  land-warrant  on 
this  land,  dated  May  28,  1857,  with  indorse, 
ment  showing  its  location,  and  the  sutise- 
quent  issue  of  patent,  June  10,  1859.  Also, 
deposition  of  Emily  Charles.  Andrew  Charles, 
Sarah  J.  Swann,  showing  that  John  W. 
Charles  was  a  bachelor,  residing  in  Natchez, 
Adams  county.  Miss.,  when  he  entered  this 
land;  that  he  removed  to  the  city  of  New 
York  after  the  war  of  1861  arose,  and  died 
there,  December  25,  1877,  without  issue,  and 
intestate,  leaving  as  his  only  heirs  two  broth- 
ers and  a  sister,  Andrew  Charles,  Sarah  J. 
Swann,  plaintiffs  herein,  and  George  £. 
Charles;  that  George  £.  Charles  died  Febru- 
ary 25,  1881,  leaving  a  will  which  was  pro- 
bated in  New  York,  and  by' which  plaintiff 
Emma  Charles,  his  widow,  took  his  interest 
in  his  land.  Also,  a  duly-certifled  copy  of 
the  will  of  George  £.  Charles,  above  referred 
to.  with  judgment  of  the  surrogate  court  in 
New  York,  showing  probate  thereof  March 
14,  1881;  said  will,  etc.,  having  been  record- 
ed in  Newton  county.  Mo.,  November  9. 
1885.  At  the  conclusion  of  plaintiffs'  case 
as  above,  defendant  prayed  the  court  to  de- 
clare the  law  as  follows :  "  The  court  declares 
the  law  to  be  that,  under  the  evidence  intro- 
duced by  plaintiffs  in  this  case,  they  are  not 
entitled  to  recover;  that  there  is  no  evidence 


Digitized  by 


Google 


904 


SOUTHWESTERN  BEFOBTEE,  Vol™  12. 


(Mo. 


before  the  court  that  the  John  W.  Charles 
througli  whom  plaintiiTs  claim  owned  the 
land  in  controversy,  if  the  court  flnds  from 
the  evidence  that  neither  John  W.  Charles 
nor  plaintiffs  have  been  in  possession  of  the 
land  in  controversy  for  thirty  consecutive 
years,  and  that  neitlier  John  W.  Charles  nor 
plaintiffs  have  paid  taxes  on  the  same  during 
all  that  time,  and  that  the  title  to  said  land 
has  passed  from  the  Kovernment  more  than 
ten  years  previous  to  February  27, 1874,  then 
plaintiffs  cannot  recover  in  this  action. "  The 
court  refused  to  do  so.  Defendant  then  of- 
fered in  evidence  a  sheriff's  deed,  dated  Au- 
gust 11,  1881,  purporting  to  be  by  James  R. 
McElliany,  sheriff  of  Newton  county,  to  John 
M.  Sherwood,  and  reciting  that  the  state  eat 
rel.  Hiram  J.  Cummins,  collector  of  said 
county,  obtained  judgment  in  the  circuit  court 
of  said  county.  May  2, 1881,  against  "the  un- 
known heirs  of  John  W.  Charles,  and  all 
other  persons  interested,"  (no  names  being 
set  out,  or  reason  given  why,)  "for  the  sum 
of  fourteen  and  71-100  dollars,  for  certain  de- 
linquent state,  county,  and  special  taxes  and 
interest,  as  hereinafter  set  fortb,  assessed  and 
found  by  said  court  to  be  due  and  unpaid 
upon  the  following  described  real  estate," 
(setting  out  description  of  the  land  sued  for 
in  this  case,  and  mentioning  taxes  for  1872, 
1873,  and  1875,)  "and  also  certain  costs  which 
have  been  taxed  in  the  sum  of  eighteen  dol- 
lars and  eighty  cents;  which  said  several 
sums  of  taxes,  interest,  and  costs  were  de- 
clared by  said  court  to  be  a  lien  in  favor  of 
the  state  of  Missouri  upon  the  above-de- 
scribed tracts  of  real  estate."  This  deed 
further  recites  issue  of  spfcial  execution  up- 
on said  judgment  against "  the  said  unknown 
heirs  of  John  W.  Charles,  and  all  other  per- 
sons interested,"  (no  names  being  given,) 
directing  sale  of  said  real  estate  to  satisfy  the 
Judgment;  that  notice  and  sale  were  duly  made 
and  bad;  and  that  John  M.Sherwood  l>ecame 
the  purchaser  of  the  land  for  S26.  The  plain- 
tiffs objected  to  this  deed  because  void  on  its 
face,  in  not  purporting  to  be  under  judgment 
against  any  definite  person,  nor  l)eing  other- 
wise in  conformity  to  law;  but  the  court 
overruled  this  objection,  and  admitted  the 
deed  in  evidence.  To  which  action  of  the 
court  below,  plaintiffs  duly  excepted  at  the 
time.  Defendant  also  put  in  evidence  a  deed 
of  quitclaim  from  Sherwood  to  Isaac  Lewis, 
dated  September  6,  1881,  and  offered  evi- 
dence tending  to  prove  that  neither  John  W. 
Charles  nor  plaintiffs  have  ever  been  in  actual 
possession  of,  or  paid  taxes  upon,  this  land, 
which  plaintiffs  objected  to  as  incompetent 
and  irrelevant;  but  the  court  overruled  the 
plaintiffs'  objection,  and  admitted  the  evi- 
dence. To  which  action  of  the  court,  plain- 
tiffs duly  excepted  at  the  time. 

Uy  the  way  of  rebuttal,  plaintiffs,  to  im- 
peach the  sheriff's  deed,  and  the  judgment 
therein  recited,  introduced  "all  the  record  and 
proceedings  in  the  tax-suit,"  as  follows:  (1) 
The  petition  of  the  state  ex  rel.  the  collector, 
expressing  the  action  as  against  "the  un- 


known heirs  of  John  W.  Charles,  deceased, 
and  all  defendants,  being  signed  only  by  relat- 
or's attorney,  but  otherwise  framed  as  usual, 
except  that  at  its  conclusion,  just  before  the 
prayer  for  relief,  it  is  said,  by  way  of  descrip- 
tion of  defendants:  "Plaintiff's said  attorney 
and  H.  J.  Cummins,  said  collector,  further 
state:  That  they  believe  there  are  per- 
sons interested  in  the  subject-matter  of  this 
petition,  whose  names  they  cannot  insert 
therein,  because  they  are  not  known  to  plain- 
tiff and  affiants.  That  the  said  unknown 
parties  are  the  heirs  at  law  of  John  W. 
Charles,  deceased,  and  any  other  persons 
claiming  by  right  or  title  in  the  land  de- 
scribed in  this  petition,  derived  from  said 
John  W.  Cbarles,  and  are  owners  of  the  land 
mentioned  in  this  petition  as  tenants  in  com- 
mon. That  said  heirs  derived  their  title 
from  said  John  W.  Charles  by  descent,  he 
having  died  possessed  of  said  land;  but  the 
names,  respective  shares,  and  residences  of 
said  heirs  are  to  plaintiff  and  affiants  un- 
known. And  plaintiff  aud  affiants  have  no 
further  knowledge  in  the  matter.  That  said 
other  parties,  if  any,  are  grantees  of  said 
Charles,  or  of  said  heirs."  Said  petition  was  not 
signed  by  the  relator,  sworn  to,  nor  verified 
by  him.  (2)  The  process,  namely,  order  of 
publication  only,  consisting  of  caption  indicat- 
ing defendants  in  same  way  as  in  the  petition, 
and  reading  as  follows:  "Now,  on  this  4th 
day  of  November,  1880,  it  appearing  to  the 
satisfaction  of  the  court,  from  the  petition 
heretofore  Bled  in<  the  above-entitled  cause, 
that  there  are  persons  interested  in  the  sub- 
ject-matter of  this  petition  whose  names  are 
unknown  to  the  plaintiff;  that  said  unknown 
parties  are  heirs  at  law  of  John  \V.  Cbarles,  de- 
ceased, and  any  other  person  claiming  any 
right  or  title  in  the  land  described  in  this  pe- 
tition, derived  from  said  John  W.  Charles 
and  heirs,  are  owners  of  the  land  described 
in  this  petition  as  tenants  in  common;  that 
said  heirs  derived  their  title  from  said  John 
W.  Charles  by  descent,  he  having  died  pos- 
sessed of  said  land;  that  the  said  other  par- 
ties, if  any,  are  grantees  of  said  John  W. 
Charles,  or  bis  said  heirs, — it  is  therefore 
ordered  by  the  court  that  publication  be  made 
in  the  Neosho  Times,  a  newspaper  published 
weekly  in  the  city  of  Neosho,  Newton  county, 
Missouri,  notifying  you,  the  said  defendants, 
of  the  commencement  of  this  suit,  the  gen- 
eral nature,"  etc.,  concluding  as  usual.  Bat 
the  publication  actually  made,  as  shown  by 
the  printer's  affidavit,  with  appended  copy, 
and  signed  by  Barton  J.  Morrow  as  clerk, 
was  in  somewhat  different  language,  being 
in  the  nature  of  a  notice  framed  by  the  clerk 
upon  the  basis  of  thd  court's  order;  but 
neither  the  relator  nor  his  attorney  desig- 
nated any  newspaper  as  most  likely  to  give 
defendants  notice,  and  the  published  notice 
omitted  all  that  part  of  the  order  specifying 
the  newspaper.  (3)  Interlocutory  judgment 
of  May  2,  1881,  reciting  proof  of  publication 
filed  February  5,  1881,  and  notice  by  such 
publication,  as  ordered,  to  "tlie  unknown 
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beira  of  John  W.  Charles,  and  all  other  per- 
sons interested  in  the  hereinafter  described 
lands."  (4)  Proof  of  publication,  being  affi- 
davit of  publisher  of  the  Neosho  Times, 
showing  only  imperfect  publication,  as  above 
mentioned.  (5)  Final  judgment  for  $10.21 
taxes,  S4.50  interest,  and  $18.80  coats, 
against  "said  defendants,"  (described  as  "the 
unknown  heirs  of  John  W.  Charles,  and  all 
other  persons  intereeted"  in  the  land.)  to  be 
levied  of  the  "said  real  estate,"  and  tliat  the 
lien  of  the  state  be  "enforced  and  foreclosed," 
etc.  (6)  Acknowledgment  by  the  sheriff  of 
execution  of  the  sheriff's  deed.  (7)  Special  ex- 
ecution in  usual  form,  following  the  descrip- 
tion of  defendants,  as  in  the  other  proceed- 
ings.    This  closed  the  evidence  in  the  casa 

Plaintiffs  then  prayed  the  court  to  declare 
the  law  SIS  follows:  "Charles  v.  Morrow. 
Declaration.  The  court  declares  the  law  to 
be  that,  under  the  petition  and  proceedings 
in  the  tax-suit  against  tlie  unknown  heirs  of 
Charles,  et  al.,  the  coui't  did  not  acquire  any 
jurisdiction  of  the  parties  deffndant,  and  the 
sale  and  deed  tliereunder  did  not  convey  any 
title;  and,  if  it  be  found  from  the  evidence 
that  plaintiffs  are  the  heirs  and  legal  repre- 
sentatives of  John  W.  Charles,  deceased,  the 
plaintiffs  must  recover  in  this  action."  But 
the  court  refused  to  give  said  declaration. 
To  which  action  of  the  court  plaintiffs  duly 
excepted  at  the  time.  The  trial  court  then 
entered  judgment  for  defendant,  against  the 
objection  of  plaintiffs,  who  duly  excepted 
thereunto  at  the  time.  And,  on  the  same 
day  of  the  judgment,  plaintiffs  filed  their  mo- 
tion for  a  new  trial,  b  cause  the  judgment 
was  against  the  lawand  against  the  evidence, 
and  because  the  court  erred  in  refusing  to 
give  the  declarations  of  law  asked  by  plain- 
tiffs, and  because  the  court  bad  no  jarisdio- 
tion  in  the  tHX-suit.  etc. 

Geo.  Hubbert,  for  appellants.  Jos,  Qra>- 
ven»,  for  appellee. 

Sherwood,  J.,  {<^fter  stating  the/aets  eu 
above.)  1.  The  declaration  of  law  asked  by 
the  defendant  at  the  close  of  plaintiffs'  prima 
facie  case  was  correctly  refused  by  the  court. 
The  defendant  had  not  gained  a  title  by  lapse 
of  time,  seeing  that  the  sheriff's  deed,  which 
gave  origin  to  the  title  on  which  his  defense 
Is  bottomed,  only  dates  from  August,  1881; 
and  sections  3225,  3226,  Rev  St.  1879,  have 
no  bearing  on  this  case  whatever.  Section 
8225  provides  fur  a  case  where  the  land  is 
"in  the  lawful  possession  of  another,"  and 
the  claimant,  i.  «.,  plaintiffs,  has  not  been  in 
possession  of,  etc.,  for  30  successive  years, 
paying  no  taxes,  etc.,  and  the  equitable  title 
to  which  has  emanated  from  the  government 
more  than  10  years,  then  within  one  year  from 
the  approval  of  this  act,  etc.,  which  was  ap- 
proved February  27, 1874.  Section  3226  also 
relates  to  equitable  titles  to  lands,  where  the 
possession  has  been  adverse  for  20  years,  etc. 
Kone  of  those  sections  tit  this  case.  This  is  a 
contest  between  two  purely  legal  titles.  Those 
sections  constitute  a  special  statute  of  limit- 


ations, as  has  been  ruled  by  this  court. 
They  do  not  apply  to  ordinary  actions  of  . 
ejectment,  nor  to  cases  of  ordinary  adverse 
possession.  Consequently,  the  possession  of 
the  defendant,  and  those  under  whom  he 
claims,  for  less  than  the  usual  statutory  pe- 
riod, created  no  bar  to  the  action  of  the  plain- 
tiffs. 

2.  The  reliance  of  the  defendant  upon  the 
tax  proceedings,  which  culminated  in  the 
sheriff's  deed  aforesaid,  was  no  more  worthy 
or  well  founded  than  the  statute  of  limita- 
tions, before  mentioned.  The  statement  in 
regard  to  the  interest  of  the  unknown  heirs 
of  John  W.  Charles  was  not  verified  under 
oath,  as  expressly  required  by  section  3499. 
This  was  essential  to  the  acquisition  of  juris- 
diction; and,  lacking  this  essential,  no  juris- 
diction was  acquired  in  the  tax-suit  by  the 
Newton  circuit  court.  State  v.  Staley,  76 
Mo.  160.  In  all  cases  where  constructive  or 
substituted  service  is  had  in  lieu  of  that 
which  is  personal,  there  must  be  a  strict  com- 
pliance with  statutory  provisions  and  condi- 
tions. Quigley  v.  Bank,  80  Mo.  289,  and  cases 
cited;  Wade,  Notice,  8  1030;  Morey  v.  Morey, 
11  Reporter,  199;  SetUemier  v.  Sullivan,  97  U. 
S.  444.  There  is  a  distinction  to  be  taken  be- 
tween section  3499  and  section  3494, — a  dis- 
tinction as  to  the  necessity  of  verification  by 
oath  where  unknown  defendants  are  con- 
cerned,—which  was  pointed  out  in  Elting  v. 
Gould.  96  Mo.  535;  9  S.  W.  Kep.  922.  The 
foregoing  considerHtions  lead  to  reversing  the 
judgment,  and  remanding  the  cause;  and  it  is 
so  ordered.    All  concur. 


Statb  sx  rel.  Thouas  v.  Williams,  Re. 

corder  of  Voters. 
(Supreme  Court  of  iHaaourL    Deo.  21, 1888.) 

Municipal  Cokposatioks^— Officirs — Qcalifioa,- 
Tios — Mandamus — Injunction — Appbal. 

1.  The  charter  of  the  oity  of  St.  Louis  (article 
4,  S 10)  provides  that  all  elected  and  i4>pointed  offi- 
cers must  have  been  citizens  of  the  city  for  at  least 
two  years  previous  to  their  election  or  appoint- 
ment, and  shall  not,  at  the  time  of  their  election, 
be  In  arrears  to  the  city  for  taxes,  or  Indebted  to 
the  city  in  any  way.  The  relator  had  received  a 
majority  of  the  votes  cast  at  an  election  for  city 
marshal  held  April  8, 1839.  It  appeared,  however, 
that  he  had  left  the  city  in  October,  1885,  abandon- 
log  his  family,  leaving  his  business  without  mak- 
ing any  inquiry  or  provision  for  it  for  nearly  two 
years,  returning  to  the  oity  in  September,  1887. 
Held,  that  this  was  such  an  abandonment  of  his 
citizenship  as  would  disqualify  him  for  the  office 
of  marshal. 

2.  Where  it  appears  that  relator  had  been  car- 
rying on  a«aloon  in  the  city,  but  had  not  paid  his 
saloon  license,  though  the  same  had  often  been  de- 
manded of  him,  this  indebtedness  to  the  city  is  a 
disqualification  for  ofBce,  and  relator  is  estopped 
from  pleading,  in  order  to  avoid  the  disqualMsa- 
tion,  that  no  license  was  ever  issued  to  him. 

8.  Where  it^urther  appears  that  at  the  date  of 
the  election  relator  was  in  arrears  for  taxes  due 
the  city,  and  that  the  books  of  delinquent  taxes 
were  in  the  collector's  otBce  for  the  inspection  of 
the  public ;  that  relator  had  personal  property  sub- 
ject to  taxation,  but  on  his  own  admission  be  had 
paid  no  taxes  tor  five  years  prior  to  the  elec- 
tion,— he  cannot  avoid  dUqualiflcation  for  office  on 
the  ground  that  he  did  not  know  there  were  any 
taxes  assessed  against  him. 
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4.  A  petitioner  in  mnndawitt  mnst  show  him- 
self the  possessoi-  of  a  clear  and  legal  right  to  the 
remedy  he  seeks,  in  order  to  maintun  his  peUtlon. 

Mandamu*. 

The  relator  submitted  depositions  under 
order  of  this  court,  to  sustain  his  issues:  (1) 
That  be  is  and  has  been  a  citizen  of  the  city 
of  St.  I/)uis  for  more  than  two  years  previ- 
ous to  his  election ;  (2)  that  he  was  not  in- 
debted to  the  city  at  the  date  of  his  election; 
(8)  that  he  was  not  in  arrears  to  the  city  for 
taxes  at  the  date  of  liis  election. 

The  testimony  is  substantially  as  follows: 

Emil  Thomas  testifies  that  he  is  49  years 
old.  Resides  at  3018  Lucas  avenue,  city  of 
St.  Louis,  and  has  lived  in  the  city  since  1866, 
— continuously  since  1881;  and  testiQed  in 
detail  to  his  possession  of  all  other  qualifica- 
tions for  marshal.  That  he  did  not  have  any 
knowledge  that  any  taxes  were  assessed 
against  him  in  April,  1889.  The  city  was 
indebted  to  him  at  that  date  on  his  settlement 
with  the  city  as  marshal,  somewhere  about 
1885.  The  amount  was  942.50,  and  has  been 
paid  to  him  since  the  election.  That  he  first 
became  aware  that  there  were  taxes  due  by 
him  when  the  application  for  the  injunction 
was  made  by  Neiser,  and  he  immediately  paid 
the  same.  On  cross-examination,  he  stated 
that  he  went  to  Salt  Lake,  Utah,  in  October, 
1885,  and  remained  in  Utah  until  September, 
1887.  That  he  had  a  suit  there  about  a 
mine,  which  is  yet  pending.  Was  continued 
from  term  to  term,  and  that  is  what  kept  him 
there.  Did  not  engage  in  business  there. 
Was  in  the  saloon  business  in  summer  of 
1885.  Did  not  receive  any  license  for  the 
saloon.  Did  not  pay  for  the  license.  John 
Krauss,  president  of  the  brewing  comj>any, 
put  up  saloon  for  him.  When  the  money  for 
license  was  demanded  of  him  by  the  collector 
he  told  the  collector  he  (relator)  would  have 
to  see  John  Erauss  about  it.  Krauss  had 
promised  "to  see  him  through"  in  the  saloon 
enterprise  generally.  The  collector  allowed 
him  to  go  on  with  the  saloon,  and  trusted 
bim  to  pay  the  license.  The  only  property 
that  he  owned  in  St.  Louis  after  1885  was  his 
househokl  furniture.  When  he  went  to  Salt 
Lake  he  intended  to  return  in  twenty  days. 
Never  changed  his  mind  about  coming  back, 
but  was  detained  there  fifteen  or  sixteen 
months.  Went  there  under  a  promise  of  get- 
ting some  $3,000.  Failing  to  get  it,  attached 
the  mine.  Was  in  coiTCspondence  with  his 
family  during  all  the  time  he  was  there. 

Frederick  Gerber,  chief  deputy, collector: 
All  bills  for  unpaid  taxes  were  yet  in  the 
bands  of  the  comptroller  in  March  and  early 
part  of  April.  Mr.  Sch  weikhardt  paid  all  de- 
linquent taxes  of  Mr.  Thomas  on  3d  or  4th  of 
April  last.  Every  tax-bill  agaiitf  t  Emil  Thom- 
as was  paid.  "I  told  the  cashier  to  put  the 
money  in  the  safe,  and  keep  it  there,  until 
the  new  collector  came  in."  The  money  was 
subsequently  turned  over  to  the  new  collect- 
or, Mr.  Ziegenhein.  We  could  not  give  re- 
ceipted bills  at  the  time  the  money  was  paid, 
because  they  were  not  in  the  collector's  office. 


J.  O.  Travis  stated  that  he  was  a  deputy 
sheriff.  That  he  went  to  the  collectsr's  of- 
fice a  day  or  two  prior  to  the  election,  with 
the  full  intention  of  paying  any  taxes  that 
might  be  due  by  Emil  Thomas,  and  was  told 
there  by  a  deputy  collector,  behind  the  oonih 
ter  in  the  office,  that  there  were  no  bills 
against  him  of  any  name  or  nature.  It  was 
Saturday  or  Monday  preceding  the  2d  of 
April.  1889.  Had  been  a  deputy  collector 
himself,  and  tried  to  find  the  books  in  the  of- 
fice which  would  show  if  there  were  any  bills 
against  him,  but  could  not  find  them.  Aft- 
erwards saw  the  c(rilector.  Mr.  Sexton,  and 
made  the  inquiry  of  him,  and  told  him  he 
woald  pay  all  bills  against  Mr.  Thomas,  and 
failed  to  get  the  bills.  The  bills  had  then 
been  returned  to  the  collector  from  the  comp- 
troller's office,  and  1  offered  to  leave  the 
money  to  pay  all  delinquent  personal  property 
taxes  due  by  Thomas,  if  the  amount  conld  be 
ascertained. 

James  Yan  Schoonhoven  testified  that  he 
accompanied  Mr.  Travis  to  the  collector's  of- 
fice on  the  last  Satui-day  of  March,  18SQ,  and 
detailed  the  facts  of  the  offer  of  Travis  to  pay 
all  taxes  due  by  Emil  Thomas,  as  stated  by 
Travis. 

The  relator  then  put  in  evidence  the  receipt 
made  an  exhibit  in  the  testimony  of  Frederick 
Oerber,  certifying  that  all  taxes  assessed 
against  Emil  Thomas  have  been  paid  up  to 
the  date  thereof,  to-wit,  April  4,  1889. 

The  defendant,  Keiser,  to  sustain  the  issaes 
on  his  part,  showed,  by  Andy  John  Enapp. 
that  he  was  cashier  of  Collector  Sexton  up  to 
April  22,  1889;  that  persons  came  into  the 
office,  he  thinks  it  was  two  or  three  days 
after  the  election,  and  Gerber  gave  him 
money  tendered  by  them  to  put  in  the  safe  to 
be  applied  to  the  payment  of  Emil  Thomas' 
taxes  when  the  bills  should  be  got  back  from 
the  comptroller's  office.  He  kept  it  in  the 
safe,  and  turned  it  over  to  Mr.  Ziegenhein, 
the  new  collector,  and  got  his  receipt  for  iL 
(Thinks  the  amount  over  $100.  The  delin- 
quent tax-bills  were  at  that  time  in  the  hands 
of  the  comptroller,  and  bad  been  there  since 
abont  March  2d. 

Michael  J.  Casey  was  also  called  by  the  de- 
fendant. He  was  a  sanitary  oflloer, — a  jani- 
tor at  the  court-house, — and  was  delayed  one 
evening  in  cleaning  out  the  tax  eollector's 
office  by  Nick  Carr  and  some  one  else  talking 
to  Fred  Oerber  about  Emil  Thomas'  taxes. 
They  only  wanted  "to  see  about  Thomas' 
taxes."  Thinks  it  mnst  have  been  about  5th 
April. 

George  Ransom  Wolf,  for  defendant,  tes- 
tified that  he  bad  been  a  deputy  collector  of 
taxes.  Two  gentlemen  called  to  see  Mr. 
Gerber,  the  chief  deputy,  and  talked  with 
him.  The  subject  of  their  talk  witness  did 
not  know,  and  he  did  not  know  the  men. 
They  talked  about  seeing  somebody;  he  does 
nut  know  who.  He  was  a  deputy  in  the  of- 
fice at  and  before  and  after  the  election,  but 
knew  nothing  about  the  matter. 

Defendant  offered  in  evidence  some  tran- 


Digitized  by 


Google 


Mo.) 


STATE  ».  WILLIAMS. 


907 


scripts  of  judgments  In  Justices'  courts 
against  Emil  Thomas,  and  one  that  was  not 
against  him,  to-wit,  the  one  in  favor  of  Q. 
H.  Ashley. 

Defendant  called  H.  Clay  Sexton,  late  col- 
lector of  taxes,  who  testified  that  there  were 
some  delinquent  personal  property  taxes 
against  relator.  Does  not  know  for  what 
years.  After  the  election  Travis  wanted  to 
know  the  amount  of  the  taxes.  Said  he 
wanted  to  pay  them.  Thomas  started  a  sa- 
loon, bnt  he  did  not  pay  the  license.  Promised 
to  do  BO,  but  did  not.  Waited  on  him. 
Another  party  afterwards  paid  the  license. 
Think  Thomas  owed  for  about  three  months. 
Thomas  told  hira  he  was  a  little  bard  up,  but 
having  known  him  for  so  many  years,  and 
thinking  him  a  good  fellow,  thought  he  would 
pay  it.  On  cross-examination  stated  that  he 
thought  the  older  bills  were  down  in  the 
basement,  and  the  later  ones  had  not  been  re- 
turned to  him  when  Travis  wanted  to  know 
the  amounts,  etc.  Do  not  know,  and  would 
not  know,  in  the  coarse  of  business,  whether 
any  one  had  paid  his  taxes  or  not.  Does  not 
know  when  Thomas'  taxes  were  paid.  Did 
not  receive  taxes  during  the  time  the  comp- 
troller held  the  bills. 

Peter  P.  Daily  was  deputy  collector,  license 
department.  Thomas  did  not  pay  the  saloon 
license.  Thinks  it  was  about  81S8.  Thinks 
it  was  at  bis  request  that  Mr.  Sexton  allowed 
it  to  run.  Thomas  wanted  time,  and  Sexton 
gave  it  to  him. 

Denny  J.  O'Callaghan.  was  a  deputy  col- 
lector in  April,  1889,  in  the  collector's  office 
at  St.  Louis.  Saw  the  tax-bills  of  Mr.  Thomas 
after  April  3d.  There  were  delinquent  taxes 
for  more  years  than  was  stated  in  the  petition 
of  Neiser  for  injunction.  There  was  a  bill 
for  the  year  1888.  Thinks  they  were  all  for 
personal  property  taxes.  Don't  know 
amount  of  any  bill  or  aggregate  amount. 

John  G.  Hartnett  had  known  Thomas 
about  nineteen  years.  He  was  jailer.  He 
was  afterwards  sheriff.  Served  one  term, 
and  was  elected  for  a  second  term,  bnt  thinks 
the  scheme  and  charter  cut  him  out.  Then 
be  was  afterwards  city  marshal  for  four 
years. 

A.  G.  Peterson  sold  Thomas  glasses,  etc., 
for  the  saloon.  Thinks  it  was  four  or  five 
years  ago.  Sued  for  his  bill,  and  got  judg- 
ment. 

William  P.  Macklin  boarded  with  Mrs. 
Thomas  in  fall  of  1886  for  some  three  months. 
There  were  eight  or  ten  boarders.  Mr. 
Thomas  was  not  there.  Mrs.  Thomas,  he 
thinks,  got  money  from  some  outside  parties. 

Thomas  H.  Burtt,  a  saloon-keeper  in  "Pool 
Alley,"  has  known  Thomas  some  23  years. 
Thomas  left  Dan  Ramsey  in  charge  of  the  sa- 
loon when  he  went  to  Utah.  Carter  after- 
wards got  the  saloon  from  John  Krauss,  and 
witness  got  it  from  Carter. 

Henry  Peterson,  constable  of  seventh  dis- 
trict in  the  city  of  St.  Louis,  went  security 
for  Thomas  for  liquors  for  the  saloon.  Had 
no  interest  in  it.    Thomas'   wife  took   in 


boarders  while  Thomas  was  gone  to  Utah. 
Thomas  had  an  interest  in  a  mine  in  Utah 
which  he  acquired  from  Capt.  Donaldson. 
The  widow  of  Donaldson  offered  Thomas  an 
interest  in  the  mine,  and  he  went  out  to  Utah 
to  sell  the  mine.  She  married  again  about 
that  time.  He  saw  a  letter  containing  some 
of  these  facts  written  by  Tb«mas  to  his  wife. 
On  cross-examination  be  stated  that  the  mine 
was  called  the  "Enterprise  Mine."  When 
Thomas  returned  he  showed  me  a  deed  to  the 
mine  by  which  the  mine  was  to  be  sold  by  a 
certain  time.  The  time  expired,  but  he  told 
me  he  had  not  given  up  his  interest  in  it. 
He  is  now  out  at  Salt  Lake,  and  said  he  was 
going  out  there  to  look  after  his  interest  in 
the  mine.  Mr.  Champion,  the  husband  of 
Mrs.  Champion,  formerly  Donaldson,  had 
charge  of  some  mine  out  west.  They  conced- 
ed Thomaa  to  be  the  owner  of  one-half  of  the 
"Enterprise  Mine."  They  organized  a  cor- 
pdhition  in  Utah,  issued  the  stock,  and  sent 
the  stock  here  to  St.  Louis  to  a  bank,  and 
Thomas  undertook  to  sell  so  much  of  the 
stock  as  would  make  a  working  capital. 

.Tobn  Krauss,  president  of  the  Klausmann 
Brewing  Company,  had  known  Thomas  about 
80  years.  Built  and  paid  for  the  house,  and 
started  Thomas  in  the  saloon  business  in 
1885,  in  Pool  alley.  Had  no  interest  in  the 
profits  of  the  saloon,  except  selling  beer.  He 
kept  it  open  for  a  few  months.  Knew 
Thomas  was  going  away,  and  expected  to  be 
back  in  a  couple  of  weeks.  The  saloon  was 
sold  out  by  the  constable,  and  witness  bought 
it  in  and  sold  it  again.  Thomas  was  in 
debt  considerably.  Witness  and  Thomas 
were  intimate  friends,  and  are  so  still. 

Leo  Rassiur  and  H.  D.  Laughlin,  for  peti- 
tioner. Jos.  S.  Laurie,  for  respondent.  W. 
0.  Marshall,  for  Martin  Neiser. 

Sherwood,  J.  This  is  an  original  pro- 
ceeding by  mandamus  to  compel  the  recorder 
of  voters  to  issue  a  certificate  of  election  to 
Emil  Thomas,  the  relator,  who^laims  to  have 
been  elected  marshal  of  the  city  of  St.  Louis, 
by  reason  of  being  qualified  for  that  office, 
and  by  reason  of  having  received  the  highest 
number  of  votes  therefor  at  an  election  held 
on  the  2d  day  of  April,  1889.  The  first  re- 
turn of  the  respondent,  while  it  "admits  that 
said  relator,  at  such  election,  received  a  ma- 
jority of  tbe  votes  cast  at  said  election  for 
said  office,"  yet  further  states  that,  "whether 
relator  possessed  the  quail  Bcations  for  said 
office  prescribed  by  the  charter  as  alleged,  re- 
spondent can  only  say  that  he  knows  nothing 
to  the  contrary,  and  did  not  consider  that  tbe 
duties  of  his  office  as  recorder  of  voters  re- 
quired or  authorized  him  to  pass  upon  or  de- 
termine the  eligibility  of  candidates."  It 
was  further  alleged  in  tbe  return  that  at  the 
close  of  the  election  respondent  cast  up  the 
votes  cast,  ascertained  that  relator  received 
the  highest  number  of  votes,  etc.,  and  was 
about  to  give  him  a  certificate  of  election, 
when  he  was  restrained  from  so  doing  by  an 
hij  unction  issued  out  of  the  circuit  court  on 
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the  6th  day  of  April,  1889,  directed  against 
hira  and  relator,  and  based  upon  the  petition 
of  Martin  Neiser,  the  present  incumbent, 
which  alleged  that  the  relator  did  not  pos- 
sess the  qualifications  for  said  offlce  required 
by  the  charter;  that,  upon  demurrers  filed 
questioning  the  jurisdiction  of  the  circutb 
court  to  entertain  in  the  petition,  the  in- 
junction was  dissolved,  the  petition  dis- 
missed, and  on  the  same  day,  April  9, 1889, 
Keiser  was  granted  an  appeal  to  this  court, 
giving  supersedeas  bond,  etc.  Upon  this 
return  being  made,  Martin  Neiser  filed  a  mo- 
tion asking  to  be  made  a  party,  alleging  that 
he  himself  had  been  elected  marshal  at  the 
election  aforesaid,  and  that,  if  granted  time 
80  to  do,  he  conld  establish  the  fact  of  his 
election  and  relator's  ineligibility;  and,  far- 
ther, Neiser  suggested.  In  effect,  that  the 
return  of  respondent  was  evasive  or  collusive, 
and  did  not  put  the  relator  upon  the  proof  of 
his  averment  that  he  possessed  the  necessary 
qualifications.  This  motion,  being  passed 
upon,  resulted  in  an  order  being  made,  by  a 
majority  of  this  court,  granting  the  motion 
of  Martin  Neiser  "to  be  made  party  defend- 
ant, and  for  leave  to  be  heard  in  the  cause, 
*  *  *  unless  the  respondent,  within  five 
days  from  this  date,  make  tliat  portion  of  his 
return  touching  the  qualifications  of  relator, 
for  the  office  in  question,  definite,  positive, 
direct,  and  certain."  Thereupon  the  relator 
filed  an  amended  return  in  substance  like 
the  first,  with  the  exception  that  it  distinctly 
puts  in  Issue  the  qualifications  of  relator  for 
the  office  of  marshal,  by  setting  forth  qualifi- 
cations required  by  the  city  charter*  and  giv- 
ing in  detail  reasons  why  relator  did  not  pos- 
sess such  qualifications.  Neiser  also  filed  an 
answer  on  the  same  day,  June  24,  1889,  as 
party  defendant,  claiming  that  he  was  elect- 
ed to  the  position  of  marshal  in  1885,  for 
four  years,  and  that  under  the  city  charter 
be  was  entitled  to  hold  his  oiflce  until  his 
successor  was  elected  and  qualified;  and  fur- 
ther alleged  that  relator  did  not  possess  the 
qualifications  of  the  office  required  by  the  city 
charter,  giving  details  similar  to  those  given 
in  the  return  of  the  respondent.  In  this 
amended  return  and  this  answer,  on  the  day 
of  their  filing,  replications  in  denial  of  their 
chief  averments  were  filed.  On  the  28th  of 
June,  1889,  an  order  was  entered  by  this 
court  authorizing  the  taking  of  depositions 
in  support  of  the  issues  joined,  and  granting 
leave  to  Neiser  to  appear  and  cross-examine 
relator's  witnesses,  as  well  as  to  produce  and 
examine  witnesses  on  behalf  of  respondent. 
In  response  to  this  order  depositions  have 
been  taken  by  relator  and  by  Neiser,  and  are 
now  before  us. 

This  is  the  shape  this  cause  is  now  in,  and 
we  shall  proceed  to  discuss  it  in  the  shape  we 
find  it;  and,  inasmuch  as  the  amended  re- 
turn of  respondent  controverts  the  qualifica- 
tions of  the  relator,  it  becomes  unnecessary 
to  comment  on  the  propriety  of  making  Neiser 
a  party  to  this  proceeding.  It  is  not  imper- 
tinent, however,  to  state  that  in  the  case  of 


In  re  Strong,  20  Pick  484,  relied  on  by  relat- 
or, where  Strong  applied  for  a  mandamus  to 
compel  the  issuance  to  him  of  a  certificate  of 
election,  notice  was  ordered  to  be  served  on 
the  incumbent,  whose  rights.  Chief  Justice 
Shaw  suggested,  might  be  affected  in  case  the 
writ  went,  and  notice  was  given  accordingly. 
If  the  original  return  of  respondent  had  put 
in  issue  the  qualifications  of  relator  for  tba 
office  of  marshal,  by  direct  denial,  or  by 
"something  equally  as  good,"  {.  e.,  that 
which  would  be  the  legal  equivalent  of  such 
denial,  (High,  Extr.  Rem.  g  460,)  this,  and 
nothing  short  of  this,  would  suffice,  (State  v. 
Williams,  96  Mo.  13,  8  8.  W.  Rep.  771.) 

As  the  i-eturn  admitted'that  relator  had  re- 
ceived a  majority  of  the  votes  cast,  and  as  the 
residue  of  that  return  was  a  virtual  admis- 
sion of  the  qualifications  of  relator  for  the 
office,  there  was  nothing  left  remaining  for 
the  relator  to  do  but  to  move  for  a  peremp- 
tory writ  on  the  pleadings.  This  course  we 
could  not  allow  to  be  pursued,  especially  in 
view  of  the  suggestions  made  under  oath  by 
Neiser,  the  incumbent,  that  relator  was  in- 
eligible to  the  office  in  question.  Had  we 
done  so,  it  would  have  been  to  permit  aa 
abuse  of  the  process  of  this  court.  These 
considerations  induced  a  majority  of  tliis 
court  to  make  the  order  it  did  in  relation  to 
the  return  of  the  respondent. 

Having  thus  shown  how  this  case  standSt 
and  the  issues  raised  by  the  pleadings,  to-wit, 
the  petition,  which  is  treateid  as  the  alterna- 
tive writ,  and  the  return  of  respondent,  and 
the  reply  to  same,  we  shall  address  ourselves 
to  the  questions  presented  by  the  testimony 
as  applied  to  the  issues  made  on  the  plead- 
ings. As  the  reporter  will  accompany  this 
opinion  by  a  statement  of  the  substance  of 
the  testimony  adduced,  it  is  deemed  anneoes- 
sary  to  do  but  little  more  than  to  give  an  out- 
line, or  brief  statement,  of  the  salient  facts 
in  evidence;  our  conclusions  of  fact  thereon, 
with  brief  reasons  therefor;  and  then,  upon 
this  fact  basis,  present  our  reasons  for  the 
conclusions  which  we  think  the  law  draws 
from  those  premises  of  fact. 

Section  10,  art.  4,  of  the  charter  of  the 
city  of  St.  Louis  provides  that  "all  elected 
and  appointedofflcei-s  shall  possess  the  follow- 
ing qualifications:  They  shall  have  been  cit- 
izens of  the  United  States  and  of  the  city  of 
St.  Louis  for  at  least  two  years  previous  to 
their  election  or  appointment,  and  shall  be 
able  to  read  and  write  the  English  language. 
They  shall  not,  at  the  time  of  their  election, 
be  in  arrear  to  the  city  for  taxes,  or  indebted 
to  the  city  in  any  way, "  etc. 

With  these  charter  provisions  before  ua, 
our  conclusions  from  the  testimony  are  these: 

1.  That  the  relator  was  not  on  the  2d  day 
of  April,  1889,  the  day  on  which  the  election 
occurred,  eligible  to  the  office  of  marahal,  not 
having  been  a  citizen  of  St.  Louis  for  at  least 
two  years  previous  to  such  election.  His 
hurried  departure  from  St.  Louis  to  Salt 
Lake  in  October,  1885,  overwhelmed  with 
debt,  to  be  gone,  as  be  says,  but  20  days;  his 
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practical  abandonment  of  his  family  to  care 
for  themselves,  and  to  beg  asaistance  from 
others;  his  entire  abandonment  of  his  saloon 
business,  without  making  any  provisions  for 
its  continuance,  or  even  so  much  as  making 
inquiry  about  it,  or  asking  or  receiving  any 
report  from  his  supposed  bar-keeper,  J:{am- 
sey,  as  to  wiiat  had  become  of  that  business; 
his  ability  to  return  to  St.  Louis  at  any  time, 
as  be  says ;  his  prolonged  and  seemingly  aim- 
less absence  for  23  months,  ending  in  Sep- 
tember, 1887,  having  no  business  there,  ex- 
cept an  attachment  suit  still  pending  against 
"Enterprise  Mine,"  "for  money  owed  to  liim 
years  and  years  ago," — all  stamp  relator's 
story  as  one  scarcely  consistent  with  contin- 
uous citizenship  in  the  city  of  St.  Louis;  and 
this  effect  is  by  no  means  lessened  when,  in 
connection  with  his  own  statements  as  a  wit- 
ness, we  place  those  hp  made  to  another  wit- 
ness, his  intimate  friend  Peterson,  to  the  ef- 
fect that  while  he  was  marshal  he  loaned 
Capt.  Donaldson  som'e  money  which  went 
into  th9  purchase  of  Enterprise  mine,  and, 
relator  having  no  papers  to  show  for  his  in- 
terest, Capt.  Donaldson  said  he  should  not  tie 
forgotten,  and  that  after  Capt.  Donaldson's 
death  his  widow,  Mrs.  Donaldson,  wrote  to 
bim,  requesting  him  to  go  out  with  her  to 
Salt  Lake,  and  tliat  he  should  have  an  inter- 
est in  the  mine;  that,  moved  by  this  request, 
he  went  out  there  with  Mrs.  Donaldson,  and 
straiglitway  brought  an  attachment  suit 
against  the  property  of  a  dead  man,  and  the 
very  same  property  he  went  out  for  the  ex- 
press purpoise  of  obtaining  the  promised  in- 
terest in. 

2.  That  relator  was  ineligible  to  the  office 
of  marshal  on  the  2d  day  of  April,  1889,  by 
reason  of  tlie  fact  that  he  was  indebted  to  the 
~city  of  St.  Louis  for  a  saloon  license  to  the 
extent  of  9138.50.  This  saloon  he  opened,  as 
he  admits,  and  started  the  business;  but  he 
denies  ever  iiavlng  made  application  for  a 
license.  Still  he  admits  that,  when  called 
upon  by  the  collector  for  the  amount  of  his 
license,  just  before  his  sudden  departure  for 
Salt  Lake,  he  referred  him  to  his  friend 
Krauss  for  the  money;  not  that  Krauss  had 
agreed  to  pay  it  for  him,  but  because  he 
thought  he  would  do  so  as  an  old  friend.  The 
testimony  of  Sexton,  the  collector,  a  disinter- 
ested witness,  is,  however,  to  the  effect  that 
Thomas  started  the  saloon;  didn't  pay  the 
license;  kept  promising  to  pay  it;  that  he  saw 
Thomas  about  it;  that  he  titought  Thomas 
was  a  good  fellow,  a  little  hard  up,  so  he 
waited  on  him  awhile,  but  Thomas  "skipped 
out, "  and  never  did  pay  it.  Daily,  a  former 
deputy  collector,  also  testified  that  he  saw 
Thomas  about  paying  for  the  saloon  license, 
perhaps  half  a  dozen  times  while  he  was  run- 
ning the  saloon;  that  Thomas  came  to  the  of- 
fice and  begged  for  time  in  which  to  pay;  but 
op  to  the  time  of  Daily's  leaving  the  collect- 
or's office,  in  April,  1889,  the  license  had  not 
been  paid.  It  is  now  gravely  urged  by  relat- 
or's counsel  that,  relator  never  having  re- 
ceived a  saloon  license  from  the  city,  he  does 


not  owe  the  city  for  It,  and  we  are  referred 
to  the  provisions  of  the  revised  ordinance  of 
the  city,  (chapter  87,  art.  2,  §§  1-7.)  Look- 
ing at  these  sections,  we  find  various  provis- 
ions as  to  the  amounts  to  l>e  paid  for  differ- 
ently graded  licenses,  and  section  8  requires 
applications  for  licenses  to  be  made  in  writ- 
ing to  the  collector.  As  to  this  point,  there 
is  no  force  or  merit  in  it,  for  the  reason  that, 
Thomas  having  enjoyed  the  beneflls  of  a  sa- 
loon license  on  the  promise  to  pay  for  it,  it 
it  does  not  I  ie  in  his  mouth,  and  he  is  estopped, 
to  say  that,  after  having  all  the  privileges 
conferred  by  a  saloon  licensp,  he  did  not  get 
the  mere  paper,  which  was  but  the  evidence 
of  previously  granted  authority.  If  after 
cond  ucting  a  saloon ,  and  after  making  repeat- 
ed promises  to  pay  forthe  licinse,  he  had  been 
sued  by  the  city  for  the  amount  due  tor  that 
license,  it  is  clear  he  could  not  interpose  sucli 
a  defense  to  the  action  of  the  city,  and  for 
the  same  reason  such  an  objection  must  be 
equally  unavailing  here. 

3.  That  relator  was  iueligibletotheofficeof 
mai-ahal  on  the  2d  day  of  April,  1889,  in  con- 
sequence of  his  being  in  arrears  to  the  city 
for  taxes.  He  admits,  himself,  that  the  last 
time  be  bad  paid  any  taxes  was  five  yeara 
ago, — "somewhere  around  that  neighbor- 
hood;" that  the  taxes — that  is,  personal 
taxes— for  1886,  1886.  1887,  and  1888  were 
due  and  unpaid  on  the  2d  day  of  April,  Ih89; 
and  that  be  was  unaware  that  taxes  for  those 
years  had  been  assessed  against  him,  until  tlie 
injunction  suit  of  Xeiser  was  brought,  when 
such  taxes  were  at  once  paid.  The  injunc- 
tion in  behalf  of  Neiser  was  not  Issued  till  the 
4th  of  April,  1889;  and  the  testimony  of  Sex- 
ton, the  collector,  does  but  confirm  these  ad- 
missions of  relator.  He  distinctly  states  that 
at  the  time  of  the  election  the  taxes  of  relator 
were  not  paid;  that  Travis  did  not,  prior  to- 
the  election,  call  to  see  about  relator's  taxes; 
that  after  the  election,  in  April,  Gertier,  his 
deputy,  called  him  into  the  real-estate  depart- 
ment to  see  somebody  about  Thomas'  taxes. 
Going  in  there,  he  saw  "Travis,  Filley'a 
brother-in-law,"  who  wanted  to  see  the  bills 
for  Thomas'  taxes;  that,  being  shown  the 
bills,  Travis  put  down  the  amount,  but  didn't 
pay  anything  at  the  time;  and  that  Travis 
did  not,  prior  to  the  election,  come  to  his  of- 
fice, and  offer  to  pay  the  back  taxes  of 
Thomas.  Sexton  also  testifies  that  there  was 
always  kept  in  the  office  of  the  collector  a 
book  of  delinquent  personal  taxes,  showing 
the  amounts  and  years;  that  said  book  was 
in  the  office  at  the  time,  and  was  never  al- 
lowed to  go  out  of  it.  This  statement  of  Sex- 
ton is  supported  by  that  of  Knapp,  the  cash- 
ier, in  the  collector's  office,  as  to  such  a  book 
being  kept  in  the  office,  and  that  it  was  thero 
in  March  and  April,  1889,  and  was  not  turned 
over  to  the  comptroller  when  tax-bills  were 
given  out  to  that  official  for  collection.  This 
testimony  as  to  the  delinquent  tax-book  al- 
ways being  in  the  office  is  uncontradicted. 
This  uncontradicted  testimony  about  this 
book  goes  very  far  towards  showing  that  the 
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excuse  of  the  tax -bills  being  oat  in  the  conip> 
troller'a  hands,  and  tberefore  relator's  taxes 
could  not  be  paid,  is  a  very  lame  one;  and 
Travisi  though  a  former  deputy  collector 
himself,  and  for  this  reason  presumably  well 
acquainted  with  persons  in  the  city,  does  not 
pretend  to  give  the  name  of  the  deputy  col- 
lector to  whom  he  says  bja  offered  to  pay 
Thomas'  tax-bills;  says  he  does  not  know  the 
name  of  the  deputy  to  whom  he  made  the  of- 
fer. He  says  that  this  unknown  deputy  told 
him  there  were  no  bills  against  Thomas;  that 
he  himself  tried  to  find  the  delinquent  tax- 
books,  but  could  not;  took  Berger,  deputy 
collector  and  entry  clerk,  to  assist  in  looking 
for  the  books,  "but  did  not  tell  Berger  what 
he  was  looking  for."  He  says, further,  that, 
a  day  or  two  after  the  election,  he  saw  Sex- 
ton, the  collector,  and  the  latter  said  the 
Thomas'  bill  amounted  to  something  like  a 
thousand  dollars.  But  Schoonhoven,  who 
attempts  to  support  Travis,  does  so  by  testi- 
fying that  the  last  Saturday  or  Monday  in 
March,  1889,  at  Travis'  request,  he  went  with 
him  to  the  collector's  oflBce;  that  "Travistold 
him  he  wanted  him  to  go  and  pay  attention 
to  what  was  said,"  and  they  called  on  one  of 
the  clerks  for  Thomas'  bills, — all  he  owed  for 
taxes;  that,  while  the  clerk  was  looking, 
Sexton  came  forward,  and,  when  Travis  re- 
peated to  him  what  be  had  said  to  the  elerk, 
Sexton  said  that  the  bills  were  more  than 
Travis  could  pay, — a  couple  of  thousand  dol- 
lars; that  Sexton  thereupon  went  back 
among  the  books,  and  came  back,  and  said 
that  the  books  had  gone  to  the  comptroller's 
oflBce ;  had  not  been  returned ;  and  that  Travis 
asked  one  of  the  clerks  to  look  over  the  books, 
and  give  him  a  memoradum  of  the  taxes, 
and  he  saw  the  clerk  looking  among  the 
books,  but  did  not  see  Travis  looking  for 
any  book.  It  will  be  readily  seen  from  what 
has  been  said  that  Travis  is  unsupported  by 
Schoonhoven  in  material  parts  of  his  testi- 
mony, and  contradicted  in  others.  These  are 
the  only  witnesses  who  testify  that  any  offer 
to  pay  Thomas'  taxes  was  made  prior  to  the 
election,  though,  if  this  were  true,  it  would 
seem  easy  to  have  shown  the  deputy  to  whom 
Travis  made  the  offer  he  says  he  did.  Ger- 
ber,  deputy  collector,  testifies  that  Schweik- 
hardt  paid  relator's  taxes  between  4th  and 
6th  of  April,  1889,  between  12  and  2  o'clock, 
the  amount  being  over  8100;  that  the  delin- 
quent tax-bills  were  not  in  his  hands,  and  so 
he  simply  gave  a  certilicate  at  the  time  by 
recording  them,  showing  all  taxes  had  been 
paid;  and  afterwards  Schweikhardt  paid  a 
bill  which  had  not  been  paid  at  the  time  the 
others  had  been;  and  that  it  was  not  until 
after  April  22,  1889,  the  date  Ziegenhein 
qualified,  that  Thomas'  taxes  were  entered 
"paid"  on  the  cash-book.  The  receipt  of 
Gerber,  as  deputy  collector,  is  dated  April  4, 
1889,  and  states:  "This  is  to  certify  that  all 
taxes,  for  state,  school,  and  city,  assessed 
against  Emil  Thomas,  have  been  paid  to 
date. "  It  is  unnecessary  to  say  that  this  so- 
called  "tax-receipt"  is  not  In  usual    form, 


does  not  pretend  to  acknowledge  the  payment 
of  any  particular  sum  of  money,  and  seems 
to  have  been  gotten  up  for  the  occasion. 
But,  in  any  event,  it  is  valueless  as  evidence. 
The  remarks  already  made  as  to  the  pres- 
ence of  the  delinquent  tax-books  in  the  col< 
lector's  office  show  there  was  no  necessity  for 
the  presence  of  the  bills  in  order  to  know  the 
amount  of  relator's  taxes;  and  it  is  worthy 
of  note  that  the  sum  thus  paid  in  bulk  was 
never  entered,  even  on  the  cash-book,  until 
after  Ziegenhein  qualified,  but  bow  long 
after  is  not  stated.  The  testimony  of  Casey, 
the  janitor  in  the  tax  department  and  col- 
lector's office,  and  Wolf,  depnty  collector, 
show  that,  shortly  after  the  election  was 
over,  great  interest  became  suddenly  mani- 
fest in  the  fact  whether  Emil  Thomas'  back 
taxes  were  paid;  that  two  unknown  gentle- 
men called  on  Gerber  on  the  4th  or  5th  ot 
April,  after  office  hours,  who  seemed  anxiooa 
to  see  him;  that  they  talked  with  Gerbei 
about  Thomas'  taxes,  but  paid  him  no  money; 
and  on  the  6th  or  6th  of  April,  also  after 
office  hours,  one  Carr,  a  saloon-keeper,  came 
to  see  Gerber,  also  about  Thomas'  taxes,  and, 
in  response  to  what  Carr  said,  Gerber  re- 
plied, as  they  both  left  the  office:  "If  Mr. 
Schweikhardt  is  so  much  interested  In  this 
case,  why  didn't  he  come  over  and  see  about 
it  himself?"  Taking  all  these  circumstances 
into  consideration,  and  others  of  similar  drift 
and  nature,  we  can  but  conclude  that  there 
was  no  genuine  and  honest  effort  ever  made 
to  pay  relator's  taxes  prior  to  the  day  of  elec- 
tion; and  perhaps  we  would  not  be  going  too 
far  to  say  that  no  honest  or  genuine  endeavor 
has  been  made  to  pay  them  since  the  election, 
there  not  being  a  particle  of  testimony  that 
any  book  save  the  cash-book  shows  that  any 
payment  of  relator's  taxes  has  been  made. 
But  it  is  urged  that  it  nowhere  appears  from 
the  testimony  what  taxes  were  arrears:  that 
it  is  not  shown  that  there  was  any  arrears  of 
taxes  due  the  city.  This  is  true,  but  the 
blank  certificate  given  by  Deputy  Gerber,  in- 
troduced in  evidence  by  relator,  is,  to  say  the 
least  of  it,  a  tacit  admission  that  taxes  were 
due  the  city,  else  why  recite  they  were  paid? 
and,  besides,  the  tax  assessor  is  presumed  to 
do  his  duty,  and,  as  it  was  shown  that 
Thomas  had  personal  property,  and  that 
there  were  taxes  due  on  it,  it  will  be  pre- 
sumed that  city  taxes  were  also  included  in 
the  list.  To  presume  otherwise  would  be  to 
presume  contrary  to  the  faithful  discharge  of 
official  duty, — a  presumption  never  indulged. 
Long  V.  Smelting,  Co..  68  Mo.  422;  Henry 
y.  Dulle,  74  Mo.  448;  Bush  t.  White,  85  Mo. 
889;  Breckinridge  v.  Insurance  Co.,  87  Mo. 
62;  Addis  y.  Graham,  88  Mo.  197;  Lenox 
y.  Harrison,  Id.  491;  Hammond  y.  Gtordon. 
93  Mo.  228,  6  8.  W.  Bep.  93.  But  we  ai« 
not  to  be  understood  as  saying  that  anything 
short  of  a  payment,  prior  to  the  day  of  elec- 
tion, would  satisfy  the  demands  of  the  char- 
ter. If  the  legislative  function  may  be  exei^ 
cised  at  all  as  to  the  eligibility  of  candidates; 
if  it  may  prescribe  conditions  reasonable  of 
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conrse,  and  capable  of  being  performed, — It 
l8  difRciilt  to  see  why  it  may  not  prescribe 
that  BQch  conditions  shall  be  performed  or 
exist  by  a  time  certain,  and,  without  this, 
that  the  candidate  shall  not  possess  the  at- 
tributes of  eligibility  on  the  day  of  election. 
In  a  number  of  instances  it  bias  been  ruled 
that  such  an  exercise  of  legislative  power  is 
valid  as  to  voters,  and  that,  unless  qualified 
at  such  a  time  by  reason  of  residence,  regis- 
tration, or  the  payment  of  a  tax,  they  shall 
not  be  deemed  qualified  at  all,  (McCrary, 
Elect.,  8d  Ed.,  ^  52, 78;  Myers  v.  MofFatt,  2 
Bart.  EI.  Cas.  564;)  and,  in  quite  a  recent  case 
in  Illinois,  it  has  been  held  that  an  act  was 
valid  which  denied  the  right  to  vote  to  all 
persons  not  registered  on  or  before  a  fixed 
day  prior  to  the  election,  (People  v.  Hoffman, 
116  III.  587,  5  K.  E.  Hep.  596,  and  8  N.  E. 
Bep.  788.)    To  the  same  effect  are  Capen  v. 
Foster,  12  Pick.  485;  In  re  Polling  lists,  18 
R.  I.  729;  State  v.  Butts,  81  Kan.  587,  2 
Pac.  Rep.  618;  Patterson  v.  Barlow,  60  Pa. 
St.   54;  McCrary.  Elect.  §g  95,  96.    And, 
certainly,  no  Just  distinction  can  betaken 
between  the   power  of  a  legislative  body, 
when  exercised  in  regard  to  the  qualifica- 
tions of  a  voter  and  the  performance  of  con- 
ditions precedent  to  the  enjoyment  of  the 
elective  franchise,  and  the  performance  of 
similar  conditions  on  the  part  of  those  who 
offer  themselves  as  candidates  at  the  polls. 
We  have  been  cited  to  the  case  of  State  v. 
Murray,  28  Wis.  96,  as  showing  that  such 
conditions  precedent  are  of  no  avail,  pro- 
ylderl  they  be  complied  with  anterior  to  tak- 
ing oflBce.     But  that  case  did  not  present  any 
such   feature.    There   were  no  restrictions 
or  conditions,  either  constitutional  or  statu- 
tory, in  that  case;  and  the  supreme  court 
there  very  properly  held  that  an  alien  might 
be  elected  to  an  ofhce  to  commence  in  the 
future,  and  he  become  eligible  thereafter,  by 
iUitDraIi7ation.    McCrary,  Elect.  §  311. 

In  the  remarks  heretofore  made  touching 
the  qualifications  of  the  relator,  it  ia  to  be 
borne  in  mind,  not  only  that  be  is  the  party 
holding  the  a£armatlve,  and  therefore  having 
the  burden  of  proof,  but  that,  in  calling  upon 
this  court  to  issue  its  writ  of  mandamits,  he 
must  show  himself  the  possessor  of  a  clear 
legal  right  to  the  remedy  he  seeks;  and  that 
consequently,  if  his  evidence  or  his  plead- 
ings leave  any  essential  point  in  doubt,  such 
doubt  will  be  resolved  against  him,  and  such 
remedy  denied  him.  Where  the  right  is 
doubtful,  the  mandatory  authority  of  tbis 
court  cannot  be  successfully  invoked.  State 
T.  Albin,  44  Mo.  846.  An  attempt  has  been 
made  to  distinguish  the  case  at  bar  from  that 
of  State  T.  Newman,  91  Mo.  445,  8  S.  W. 
Bep.  849.  It  may  be  distinguished  in  fact, 
but  certainly  not  in  principle.  There,  the 
return  showed  that  relator  did  not  possess 
the.  requisite  qualifications,  but  the  writ  was 
so  evasive  in  its  character  as  to  be  regarded 
by  us  as  tantamount  to  an  admission  that  the 
requisite  qualifications  were  not  possessed. 
Here,  the  return  denies  that  relator  possesses 


the  necessary  qualifications  in  several  par- 
ticulars, and  upon  the  issues  thus  joined  the 
evidence  adduced  supports  that  return ;  but 
if  that  evidence  fell  short  of  this,  if  it  ren- 
dered it  even  doubtful  whether  the  relator 
was  entitled  to  the  remedy  he  seeks,  the  re- 
sult must  be  the  same;  and  for  reasons  al- 
ready given,  and  rulings  made  in  another 
case,  (Neiser  v.  Thomas,  12  S.  W.  Rep.  725,) 
the  injunction  proceeding  of  Neiser  forms 
no  obstacle  to  our  action  in  this  one.  Con- 
trolled by  these  reasons,  we  shall  deny  the  per- 
emptory writ.  All  concur;  Ray,  C.  J.,  and 
Black,  J.,  in  the  result. 

Barclat,  J.  In  his  return  to  the  alter- 
native writ  the  respondent  asserted,  and  all 
parties  admit,  that  the  circuit  court,  by  a  re- 
straining order  in  the  case  of  Neiser  ▼. 
Thomas  and  Williams,  enjoined  the  respond- 
ent, Williams,  from  issuing  the  certificate 
which  tliispoort  is  asked  to  compel  him,  by 
this  proceeding,  to  issue.  It  is  admitted 
that,  after  making  the  restraining  order,  the 
circuit  court,  upon  issue  joined,  entered  a 
decree  vacating  it  and  dismissing  the  peti- 
tion in  that  cause.  Bnt  an  appeal  was  at 
once  taken  by  Neiser,  the  plaintiff,  the  effect 
of  which  was  to  continue  the  original  injunc- 
tion in  force  during  the  appeal.  The  circuit 
court  had  undoubted  jurisdiction  to  enter 
and  enforce  the  restraining  oi-der  as  paii;  of 
its  general  equity  powers.  Whether  the 
case  made  by  the  petition  was  sufiBcient  to 
obtain  the  remedy  asked  was  a  question  of 
law,  the  decision  of  which  would  not  affect 
the  validity  of  the  preliminary  injunction  un- 
til the  decree  became  final.  It  is  far  from 
accurate  to  say  that,  because  the  facts  stated 
by  plaintiff  did  not  warrant  the  equitable  re- 
lief prayed,  the  court  had  no  jurisdiction  to 
make  the  original  restraining  order  in  the 
cause.  It  had  such  power.  It  exercised  it. 
The  injunction  was  in  force  pending  the  re- 
view of  the  cause  upon  plaintiff's  appeal. 
During  its  pendency  Williams,  one  of  tbe 
parties  enjoined,  could  not  properly  be  com- 
pelled by  mandamus  to  do  tbe  act  forbidden 
by  the  restraining  order.  For  this  reason 
the  peremptory  writ  of  mandamtis  should  be 
denied.  My  concurrence  is  not  given  to  any 
ruling  in  this  case  which  may  imply  that  it 
is  within  the  power  of  the  recorder  of  voters 
of  St.  Louis  to  pass  upon  the  qualifications 
of  a  person  to  hold  a  public  office  who  has  re- 
ceived tbe  highest  number  of  votes  cast 
therefor  at  a  regular  election;  nor  does  it 
seem  to  me  that  any  issue  concerning  such 
qualifications  has  a  proper  place  in  the  pres- 
ent proceeding. 


Bbadlet  et  al.  e.  Wexob  et  al. 
(Supreme  Court  of  Missouri.    Feb.  10,  IBM.) 
Afpiabanox— AoTHOBiTT  o*  ATTOBmT— Jinto- 

II  BNT. 

1.  Plaintiffs.  cULlming  to  be  the  owners  of  80 
acres  of  land,  filed  10  suits  In  ejectment  against 
persons  in  possession  of  different  lots ;  and  writs 
of  summons  were  duly  issued  in  these  cases.    The 
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attorneys  employed  to  defend  them  entered  Into  • 
Btipulation  with  plaintiffs  which  provided  that  in 
two  cases  to  be  tried  as  test  cases,  and  in  "suits 
now  brought  and  about  to  be  brought, "  defend- 
ants who  have  not  been  served  with  summons  "en- 
ter their  appearance,  and  waive  service  of  sum- 
mons. "  Held,  that  another  case  against  defend- 
ants, in  which  the  petition  was  simply  lodged  with 
the  clerk  of  the  court,  with  directions  not  to  issue 
a  writ  of  summons  on  it,  and  which  had  never 
been  docketed  as  a  pending  cause,  was  not  a  "suit 
brought,"  within  the  meaning «f  the  stipnlaUon. 

2.  After  the  service  of  summons  in  the  10 
oases,  a  public  meeting  was  held,  and  a  committee 
appointed  to  employ  attorneys  to  defend  the  cases. 
The  members  of  the  committee  did  not  know  that 
any  other  petition  had  been  left  with  the  clerk ;  nor, 
in  employing  the  attorneys,  did  they  profess  to 
make  a  contract  for  anv  person  that  might  there- 
after be  sued.  Held,  that  the  fact  that  defend- 
ants attended  the  meeting  at  which  the  committee 
was  appointed,  and  contributed  to  the  fund  to  de- 
fend the  suits,  and  that  there  was  a  general  un- 
derstanding that  the  attorneys  would,  for  a  rea- 
sonable fee,  defend  any  other  suits  that  might  be 
brought,  was  not  sufficient  to  constitute  them  de- 
fendants' attorneys. 

8.  Where  there  has  been  no  rati^oation  of  the 
unauthorized  act  of  an  attorney  in  entering  ap- 
pearance for  defendants,  a  domestic  judgment  en- 
tered thereon,  without  the  service  of  summons  on 
defendants,  will  be  set  aside  on  direct  proceedings 
timelv  instituted,  without  regard  to  the  question 
whetner  or  not  the  attorney  is  responsible. 

Appeal  from  circuit  court,  Pettis  county; 
John  Montoohert,  Jr.,  Special  Judge. 

W.  8.  Shirk,  for  appellanta.  Geo.  F.  B. 
Jackson,  for  respondents. 

Black,  J.  The  plaintiffs  obtained  a  Judg- 
ment ttgainst  the  three  defendants  for  the 
possession  of  five  lots,  and  for  damages  and 
costs,  at  the  September  term,  1886,  of  the 
Pettis  circuit  court  The  defendants  Welch 
and  Ferguson  were  the  tenants  of  the  de- 
fendant Julias  Blondon.  At  the  ssme  term 
the  defendants  filed  their  motion  to  set  aside 
and  vacate  the  judgment;  and,  as  grounds 
therefor,  they  state  that  they  had  no  notice 
or  knowledge  of  the  suit,  and  had  never  been 
served  with  summons,  and  did  not  enter,  or 
authorize  any  one  to  enter,  their  appearance. 
From  an  order  overruling  the  motion  they 
sued  out  this  appeal. 

The  record  discloses  the  following  facts: 
The  plaintiffs  resided  in  the  state  of  Califor- 
nia, and  are  called  in  the  record  the  "Price 
Beirs."  Through  their  attorney,  they  made 
claim  to  80  acres  of  land  In  and  adjacent  to 
the  town  of  Smithton.  In  December,  1881, 
they  filed  10  suits  in  ejectment  against  per- 
sons in  possession  of  different  lots.  Writs 
of  summons  were  duly  issued  in  these  cases; 
and  they  were  placed  upon  the  court  docket, 
in  the  usual  course  of  business  of  tiie  court. 
At  the  same  time  the  attorney  for  the  plain- 
tiffs gave  the  clerk  six  or  eight  petitions 
against  other  persons, — one  of  them  being  a 
petition  against  these  defendants, — and  di- 
rected the  clerk  not  to  issue  upon  them  at 
that  time.  The  clerk  or  his  deputy  placed 
them  in  one  envelope,  and  made  the  follow- 
ing indorsement  thereon:  "Sarah  E.  Bradley 
et  al.  v.  Sundry  Parties.  Filed  Dec.  14, 1881. 
Kot  to  be  issued  on  until  further  instructions 
from  plaintiffs'  attorneys."    2To  writs  were 


ever  issued  on  any  of  these  petitions,  nor 
were  they  ever  docketed  as  cases  pending  in 
the  court.  They  remained  in  this  envelope 
until  1884.  when  Mr.  Jackson,  the  plaintiffs' 
attorney,  got  them  from  the  clerk,  for  the 
purpose  of  having  judgments  entered  there- 
on. When  the  writs  in  the  10  suits  were 
served,  many  of  the  citizens  of  Smithton  held 
a  meeting,  and  a  committee  was  appointed 
to  employ  attorneys  to  defend  the  cases.  The 
committee  employed  attorneys,  who  executed 
the  following  receipt:  "Price  Heirs  v.  W. 
C.  Overstreet.  Same  v.  Nine  Other  Suits. 
Sedalia,  Mo.,  Dec.  24.  1881.  Beceived  of 
W.  C.  Overstreet,  H.  Deaman,  James  Cook, 
Joe  Warren,  committee  for  the  Smithton  peo- 
ple, per  hands  of  Jesse  Fowler,  one  hundred 
dollars,  being  fifty  dollara  retainer  fee  for  W. 
W.  S.  Snoddy  and  fifty  dollars  retainer  fee 
for  H.  C.  Sinnett,  in  said  suits,  pending  in 
the  circuit  court  of  Pettis  county,  Missouri. 
Said  one  hundred  dollars  being  one- half  of 
the  fee  for  said  suits,  and  the  balance  to  be 
paid  at  the  termination  of  said  suits.  Said 
total  fees  to  be  for  services  in  the  said  cir- 
cuit court  and  supreme  court,  if  carried  there. 
For  any  future  suits  brought  by  the  Price 
heirs,  a  reasonable  fee  for  services  in  doing 
work,  in  drawing  answers  therein,  shall  be 
paid  to  said  Snoddy  and  Sinnett.  H.  0.  Sis- 
NETT.  W.  W.S.  Snoddy."  The  defendant 
Blondon  attended  the  meeting  at  which  the 
committee  was  appointed  to  engage  lawyers, 
and  took  part  in  it.  He,  as  weU  as  many 
others,  who  were  not  sued,  and  others  who 
were  not  in  the  disputed  district,  contributed 
to  the  fund  raised  to  pay  the  attorneys  in  the 
10  suits.  The  proof  is  clear  that  he  did  not, 
until  the  preseut  judgment  was  entered,  in 
1886,  know  that  any  petition  had  been  Bled 
against  him  or  bis  tenants;  and  the  persons 
composing  the  committee  bad  no  knowledge 
that  any  suits  had  lOeen  brought  except  the 
10  in  which  writs  had  been  issued.  Sinnett 
and  Snoddy  appeared  for  the  defendants  in 
these  10  suits,  and  stipulated  with  the  attor- 
ney for  the  plaintiffs  to  try  the  case  agairst 
H.  L.  Cook,  and  let  the  other  cases  abide  >  h  i 
result.  In  this  stipulation  they  profess  to  act 
for  H.  L.  Cook  and  "the  defendants  in  all  of 
the  other  cases  brought  by  said  plaintiffs." 
A  change  of  venue  was  awarded  the  plain- 
tiffs, in  the  case  against  H.  L.  Cook,  to  La- 
fayette county;  but,  a  jury  being  waived  in 
that  court,  the  cause  was  sent  back  to  tiie 
Pettis  circuit  court  for  trial  with  the  other 
cases.  In  the  mean  time,  Siniiett  and  Snod- 
dy became  anxious  to  take  the  case  against 
James  Cook — it  being  one  of  the  ten  duly 
docketed — for  a  test  trial,  and  desired  a  con- 
tinuance. The  sulMtitution  was  made,  and 
a  continuance  agreed  to,  by  a  stipulation 
made  and  filed  in  the  two  Cook  Cases,  dated 
December  1,  1883.  Among  other  things, 
this  stipulation  provides  that  the  attorney 
for  the  plaintiffs,  and  the  attorneys  for  de- 
fendants in  the  two  Cook  Cases,  and  "in  suits 
now  brought,  and  about  to  be  brought, "  for 
the  recovei-y  of  the  80  aores,  agree  as  follows: 
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"That  all  who  nre  now  defendants,  or  who 
shall  be  made  defendants,  and  who  have  not 
already  been  served  with  summons,  enter 
their  appearance,  and  waive  service  of  sum- 
mons; and  the  signing  hereof  shall  be  the 
evidence  thereof,  without  more.  And  it  is 
further  stipulated  and  agreed  that  each  of 
said  persons  claiming  tlie  several  parts  of 
said  land,  whether  already  sued  or  not,  ad- 
mil  the  possession  of  the  part  for  which  they 
have  Ijeen,  or  are  to  be,  sued,"  etc.  The 
Missouri  I^ciflc  Kail  way  Company  is  except- 
ed. A  trial  of  the  James  Cook  Case,  in  1884, 
resulted  in  a  judgment  for  plaintiffs;  and 
thereupon  the  attorney  for  the  plaintiffs  pre- 
sented to  the  court  the  stipulation  before  set 
forth,  and  the  court  ordered  the  clerk  to  en- 
ter a  judgment  against  the  defendants  in  this 
case.  These  judgments  vtere  set  aside,  and 
a  new  trial  awarded  in  the  Cook  Case.  The 
second  trial  of  that  case  occurred  in  Septem- 
ber, 1886,  and  the  plaintiffs  again  recovered; 
and  thereupon  the  court,  on  motion  of  plain- 
tiffs' attorney,  ordered  the  judgment  to  be 
entered  in  this  case,  which  the  defendants 
seek  to  set  aside.  Mr.  Sinnelt  testified,  in 
substance,  that  he  had  nothing  to  do  with 
the  Smithton  suits,  except  those  which  ap- 
peared upon  the  court  docket;  that  he  had 
no  knowledge  of  the  other  alleged  suits  un- 
til September,  1886;  and  that  he  did  not  know 
that  a  judgment  bad  been  entered  in  this 
case  in  1884,  at  the  time  of  the  first  trial  of 
the  Cook  Case.  Says  he  told  Mr.  Jackson, 
when  he  signed  the  stipulation  of  December 
1,  1883,  that  he  did  not  have  the  authority; 
that  he  and  Snoddy  only  represented  the  cases 
then  on  the  court  docket.  On  the  other  hand, 
Mr.  Jackson  teslifled  that  he  called  Mr.  Sin- 
nett's  attention  to  these  cases  in  which  the 
parties  had  not  been  served  ubout  the  time 
a  change  of  venue  was  awarded  in  the  Cook 
Case;  that  it  was  always  understood  Sinnett 
and  Snoddy  would  enter  the  appearance  of 
the  defendants  in  the  cases  not  appearing 
upon  the  court  docket,  but  the  matter  was 
neglected  until  they  signed  the  stipulation. 

1.  There  is  but  one  thing  upon  which 
plaintiffs  can  rely  to  give  the  court  jurisdic- 
tion of  these  defendants,  and  that  is  the 
stipulation  of  the  attorneys,  Sinnett  and 
Snoddy,  of  December  1, 1888,  and  filed  in  the 
two  Cook  Cases.  That  stipulation,  in  so  far 
as  it  relates  to  "suits  brought,"  can  have  no 
application  to  this  case.  This  suit  was  not 
brought  when  the  stipulation  was  signed. 
The  petition,  with  a  number  of  others,  was 
simply  lodged  with  the  clerk,  with  directions 
not  to  issue  upon  it,  and  for  a  period  of  two 
years  had  not  been  docketed  as  a  cause  pend- 
ing in  the  court.  In  fact,  it  never  was  dock- 
eted as  a  pending  cause.  In  no  fair  sense  of 
the  expression  can  it  be  said  the  suit  was  one 
then  brought.  The  circumstances  tend 
strongly  to  show  that  these  petitions  were  un- 
known to  Sinnett  and  Snoddy  when  they 
signed  the  agreement.  But  the  stipulation 
is  far-reaching;  for  it  professes  to  waive  serv- 
ice and  enter  the  appearance  of  all  Jefendants 
T.128.w.no.27— 58 


not  then  served  "in  suits  now  brought,  and 
about  to  be  brought,"  for  the  recovery  of 
parts  of  the  80  acres.  It  is  certainly  a  most 
remarkable  agreement,  either  to  be  made  or 
accepted  by  attorneys.  The  usual  practice  is, 
when  attorneys  attempt  to  enter  the  appear- 
ance of  a  defendant,  to  have  the  cause  dock- 
eted, and  to  make  a  formal  order  upon  the 
record  in  the  particular  case.  If  plaintiffs 
will  rely  upon  such  a  wholesale  waiver  of 
service  upon  unnamed  defendants,  they  must 
see  to  it  that  the  attorneys  making  the  stipu- 
lation h.ive  the  authority.  In  accepti  ng  s  uch 
a  waiver,  they  do  so  at  their  peril,  where  the 
proceeding  to  vacate  the  judgment  is  a  direct 
one,  as  it  is  here. 

2.  The  evidence  shows,  t)eyond  question, 
that  when  the  persons  constituting  the  com- 
mittee employed  Sinnett  and  Sn^dyto  de- 
fend the  10  cases  they  did  not  know  that  any 
other  suits  had  been  Bled.  They  did  not  pro- 
fess to  have  authority  to  make  a  contract  fur 
any  person  that  might  be  thereafter  sued. 
One  of  them  says,  in  positive  terras,  that 
they  had  no  such  authority.  The  fact  that 
the  defendant  Blondon  attended  the  meeting 
at  which  the  committee  was  appointed,  and 
contributed  to  the  fund  raised  to  defend  these 
10  suits, — and  that  is  all  he  did  do, — would 
not  make  the  attorneys  engaged  in  those  suits 
his  attorneys  for  any  suit  that  might  there- 
after be  brought  against  him.  The  members 
of  this  committee  had  reason  to  believe  that 
suits  against  other  persons  wonid  be  Insti- 
tuted ;  and  hence  there  seems  to  have  been  a 
general  understanding  between  them  and 
the  attorneys  that  the  latter  would  defend 
any  other  suits  that  might  he  brought  for  a 
reasonable  fee.  This  much  is  indicated  in 
their  receipt.  But  no  persons  were  named 
or  designated ;  and  the  arrangement  was  nec- 
essarily a  general  and  indefinite  one,  subject 
to  the  acceptance  of  those  who  might  there- 
after avail  themselves  of  it.  It  has  been  held 
that  an  attorney  at  law  has  no  authority,  by 
virtoe  of  his  general  retainer,  to  waive  serv- 
ice for  his  client  of  original  process  by  which 
the  court  acquires  jurisdiction  for  the  first 
time  of  the  person  of  the  client.  1  Wait, 
Act.  &  Def.  489;  Masterson  y.  Le  Claire,  4 
Minn.  163,  (Gil.  108;)  Starr  v.  Hall,  87  N. 
C.  388.  The  principle  upon  which  the  rule 
is  founded  Is  that  it  is  not  within  the  scope  of 
the  duty  of  an  attorney  to  admit  service  of 
original  process ;  that  the  exercise  of  such  a 
power  is  rather  the  act  of  an  agent  or  attor- 
ney in  fact  than  that  of  an  attorney  of  the 
court,  and  he  should  have  special  authority 
for  it.  Weeks,  after  speaking  of  the  former 
method  of  appointing  attorneys,  says:  "And 
now,  although  an  attorney  cannot,  without 
special  authority,  admit  service  of  jurisdic- 
tional process  upon  his  client,  yet  it  has  been 
presumed  in  collateral  proceedings,  and  on  ap- 
peal or  in  error,  that  a  regular  attorney  at 
law,  who  appeared  for  a  defendant,  though 
not  sei  ved,  had  authority  to  do  so."  Weeks, 
Attys.  838.  But,  from  the  evidence  in  this 
Ciise,  we  most  say  that  Sinnett  and  Snoddy 
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were  not  the  attorneys  of  these  defenclants> 
fur  the  defendants  never  availed  themselves 
of  the  general  and  indefinite  arrangement 
uiiide  by  the  committee.  It  required  somo 
f  irtther  act  on  tlieir  part  to  bring  about  the 
relation  of  attorney  and  client. 

S.  It  is  now  the  settled  law  of  this  state 
that  in  a  suit  upon  a  foreign  judgment  the 
defendant  may  plead  and  show  aa  a  defense 
that  in  the  original  suit  no  service  was  had 
upon  him,  and  that  bis  appearance,  entered 
by  an  attorney,  was  unauthorized.  He  will 
not  be  required  to  go  to  the  state  where  the 
judgment  was  rendered,  and  by  some  pro- 
ceeding have  it  set  aside.  Marx  v.  Fore,  51 
Mo.  69;  Eager  v.  Stover,  59  Mo.  87;  Barlow 
V.  Steel,  65  Mo.  619;  Napton  v.  Leaton,  71 
Mo.  367.  This  is  a  direct  proceeding  to  set 
aside  the  judgment  entered  upon  the  unau- 
thorized appearance  by  an  attorney;  and, 
whatever  may  have  been  the  state  of  the  law 
at  one  time,  it  is  now  generally  held  that  a 
domestic  judgment,  entered  without  the  serv- 
ice of  summons  on  the  defendant  and  on  the 
unauthorized  apiiearance  of  an  attorney,  may 
be  set  aside  on  motion  timely  made  in  the 
court  which  rendered  the  j  udgment.  The  re- 
lief will  be  granted  without  regard  to  the 
question  whether  the  attorney  is  responsible 
or  not.  Freem.  Judgm.  §  499;  Harshey  v. 
Blackmarr,  20  Iowa,  161;  Critchfield  v.  Por- 
ter, 3  Ohio,  519;  notes  to  Bunton  v.  Lyford, 
75  Amer.  Dec.  144;  Bay  ley  v.  Buck  land,  1 
Exch.  1.  In  thus  stating  what  we  believe  to 
be  the  correct  rule,  we  d(>not  include  those 
cases  where  the  judgment  defendant  has  in 
some  way  ratified  the  unauthorized  act  of  the 
attorney.  Xo  ratification  appears  in  this 
case.  On  the  contrary,  it  appears  the  defend- 
ants knew  nothing  about  this  suit  until 
lilondon  saw  a  notice  of  the  judgment  in  the 
newspapers.  It  results  from  what  has  been 
said  that  the  motion  should  have  t>een  sus- 
tained; and  the  judgment  is  reversed,  and 
the  cause  remanded,  with  directions  to  the 
trial  court  to  sustain  the  motion.  All  con- 
cur. 


Heidelbubo  0.  St.  Francois  County. 

(Supr«m«  Court  of  MUsouH.    Feb.  10, 1890.) 

CouNTiBS— C0STRAOT8— BarooBS — Estoppbl. 

1.  Where  a  road  commissioner  contracts  orally 
with  plaintiff  to  do  oertain  work  on  a  bridge,  with- 
out advertising  the  time  and  place  of  letting  the 
contract,  or  in  other  respects  oomplyinR  with  the 
provisions  of  Laws  Mo.  1888,  H  4314-4820,  relating 
to  the  building  of  bridges,  the  contract  is  void. 

2.  Rev.  St.  Ho.  1879,  §  1218,  which  provides  that 
if  a  claim  against  a  county  be  for  work  done  or  ma- 
terials furnished  in  good  faith  by  the  claimant,  un- 
der contract  with  the  county  antborities,  the  claim- 
ant shall  be  entitled  to  recover,  though  the  author- 
ities, in  making  the  contract,  may  not  have  pur- 
sued the  form  prescribed  by  law,  has  no  connection 
with  the  special  statute  in  relation  to  bridges, 
which,  confers  special  powers,  and  prescribes  a 
special  method  for  their  exercise  and  execution. 

3.  Tho  acceptance  by  the  commissioner  of  a 
bridge  built  under  a  contract  which  is  void  bo- 
cause  the  law  has  not  been  complied  with,  and  the 
aooeptance  by  the  county  of  the  commissioner's  re- 
port, and  payment  of  a  claim  for  work  done  on  the 


bridge,  will  not  preclude  the  county  from  denyinK 
the  validity  of  the  contract,  as  the  doctrine  of  es- 
toppel does  not  apply  to  counties. 
Pakoi,i.t,  J.,  dissenting. 

Appeal  from  circuit  court,  St.  Francois 
County;  Jamks  D.  Fox,  Judge. 

The  facts  developed  in  this  cause  were  that 
the  county  court  wanted  to  build  a  bridge 
over  Big  river,  and  the  court  and  commis- 
sioner agreed  upon  certain  plans  and  specifi- 
Ciitions  for  the  building  of  the  bridge,  adver- 
tised the  letting  as  provided  for  by  law,  and 
the  J.  A.  Bullen  Bridge  Company  was  the 
lowest  bidder  for  the  building  of  the  same, 
and  the  contract  was  made  by  the  commis- 
sioner in  accordance  with  the  plans  and  spec- 
ifications. The  commissioner  made  report 
of  the  cost  of  the  bridge  before  advertising 
and  letting  to  the  lowest  bidder,  and  the 
county  court  made  an  appropriation  for  the 
paymentforthe  building,  under  plans  agreed 
on  with  the  Bullen  Bridge  Company.  Before 
the  Bullen  Bridge  Company  commenced  work 
under  their  contract,  the  commissioner  con- 
tracted with  plaintiff  to  build  the  abutments 
and  pier  wider  and  longer;  and  it  was  under 
this  parol  contract  for  extra  work  that  plain- 
tiff sought  to  recover.  On  the  conclusion  of 
the  testimony,  the  trial  court  gave  a  declara- 
tion of  law,  to  the  effect  that  on  the  pleading 
and  eridence  the  plaintiff  was  not  entitled  to 
recover,  and  judgment  for  the  defendant. 
Hence  this  appeal. 

W.  if.  Carter  and  Bmtth,  Silver  <ft  Brown, 
for  appellant.  Merrill  Pipkin,  for  respond- 
ent. 

Sherwood,  J.,  (after  staiina  the  fonts  as 
above.)  At  the  time  when  these  matters 
mentioned  in  the  petition  occurred,  the  law 
relating  to  bridges  had  been  changed  by  the 
act  approved  March  14,  1883,  and  that  act 
was  in  force.  Laws  1883,  p.  81.  Sections 
4314,  4316,  4317,  4319,  4320  of  the  amenda- 
tory act  are  as  foirows:  "Sec.  4314.  If  the 
county  court  be  of  opinion  that  a  bridge  is 
necessary,  and  that  it  shall  be  built  at  the 
expense  of  the  county,  they  shall  determine 
in  what  manner,  and  of  what  materials,  the 
same  shall  be  built,  and  the  probable  cost 
thereof,  and  shall  order  the  road  commis- 
sioner to  let  the  contract  for  building  such 
bridge,  and  for  keeping  the  same  in  repair 
not  less  than  two  nor  more  than  four  years, 
to  be  determined  by  the  county  court." 
"Sec.  4S16.  The  commissioner  shall  do  noth- 
ing towards  building  the  brU'Ige,  after  the 
letting  thereof,  until  an  appropriation  for  the 
same  shall  first  be  made  by  the  county  court." 
"Sec.  4317.  Unless  the  court,  from  its  own 
information,  shall  be  satisfied  as  to  the  ex- 
pense of  building  the  bridge,  it  shall  t>e  the 
duty  of  said  court  to  require  the  commission- 
er to  proceed  to  the  spot  where  the  bridge  is 
to  be  buUt,  and  make  an  accurate  estimate  of 
the  cost  of  building  the  same,  according  to 
any  plan  or  plans  ordered  by  the  court,  or 
such  as  in  his  opinion  may  be  best,  and  with- 
out delay  make  report  thereof."   "Sec  4319. 
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The  commissioner  shall  advertise  the  time 
and  place  of  letting  the  bridge  at  three  public 
places  in  the  township  where  such  bridge  ia 
lo  he  built,  or  by  publication  in  some  news- 
jpaper  published  in  the  county,  or  l)oth,  as  the 
court  may  direct,  for  not  less  than  twenty 
days  prior  to  letting  the  same."  "Sec.  4320. 
He  shall  let  the  same,  subject  to  approval  or 
rejection  by  the  court,  by  public  outcry,  to  the 
person  making  the  lowest  bid.  If  such  let- 
ting be  approved  by  the  court,  it  shall  make 
an  appropriation  for  building  such  bridge, 
and  order  the  commissioner  to  contract  there- 
for at  the  price  let,  who.  in  contracting,  shall 
take  bond,  payable  to  the  county,  with  two 
good  and  sufficient  householders  as  securities, 
in  such  penalty  as  he  shall  deem  sufficient  to 
cover  all  damages  which  may  accrue  from  the 
breacb  of  such  contract." 

Section  1218,  Rev.  St.  1879,  on  which  plain* 
tiff  relies,  is  the  following:  "If  a  claim 
against  a  county  be  for  work  and  labor  done, 
or  material  furnished,  in  good  faith,  by  the 
claimant,  under  contract  with  the  county  au- 
thorities, or  with  any  agent  of  the  county 
lawfully  authorized,  the  claimant,  if  he  shall 
have  fulQlled  his  contract,  shall  be  entitled 
to  recover  the  just  value  of  such  work,  labor, 
and  material,  though  such  authorities  or 
agents  may  not,  in  making  such  contract, 
have  pursued  the  form  and  proceeding  pre- 
scribed by  law."  I  have  traced  that  section 
to  its  origin,  and  find  it  was  enacted  in  1863, 
{Laws  Id.,  p.  110,  §  3,)  under  the  caption  of 
"Treasuries;  County."  It  would  seem,  from 
this  brief  history  of  the  section,  that  there  is 
no  necessary  connection  between  it  and  the 
special  statute  in  relation  to  bridges.  When 
special  powers  are  conferred,  or  where  a  spe- 
cial method  is  prescribed  for  the  exercise  and 
execution  of  a  power,  this  brings  the  exer- 
cise of  such  power  within  the  purview  of 
the  maxim,  expressio  unitu,  etc.,  and,  by 
necessary  implication,  forbids  and  renders 
nugatory  the  doing  of  the  thing  specified  ex- 
cept in  the  particular  way  pointed  out ;  and 
this  rale  obtains  as  well  in  regard  to  the  or- 
ganic law  as  to  the  statutory  law.  The  fa- 
miliar principle  here  announced  is  tersely  ut- 
tered by  the  English  court  of  exchequer  in  a 
comparatively  recent  case,  where  it  is  thus 
expressed:  "If  authority  is  giveu  expressly, 
though  by  affirmative  words,  upon  a  defined 
condition,  the  expression  of  that  condition 
excludes  the  doing  of  the  act  authorized  un- 
der other  circumstances  than  those  so  de- 
fined. Expressio  unvus  est  exolusio  alte- 
rius."  Cioal  Co.  v.  Ward,  L.  R.  8  Exch.  172; 
Smith  v.  Stevens,  10  Wail.  321;  1  Kent, 
Comm.  467,  note  d;  1  Sugd.  Powers,  258  et 
eeq. ;  City  of  New  Haven  v.  Whitney,  36  Conn. 
373;  District  Tp.  v.  City  of  Dubuque,  7  Iowa, 
262;  Railroad  Co.  v.  City  of  Savannah,  SO 
Fed.  Rep.  649;  Mayor  v.  Ray,  19  Wall.  476; 
Thomas  v.  Railroad  Co.,  101 U.  S.  82;  Broom, 
L«g.  Max.  651,  664;  And.  Diet.  Law,  436  et 
seq.  "Affirmative  specification  excludes  im- 
plication." Maguire  v.  Association,  62  Mo. 
344;  State  ▼.  Laughlin,  73  Mo.  449;  Rannells 


V.  Oemer,  80  Mo.  480;  Dwar.  St.  655,  and 
cases  cited;  Ex  parte  Snyder,  64  Mo.  61. 

If  these  authorities  are  to  be  our  guide,  I 
see  no  refuge  from  the  conclusion  that  the 
provisions  of  the  statute  In  relation  to  bridges 
must  dominate  this  case.  But  grant  that  sec- 
tion 1218  is  to  be  considered  in  connection 
with  the  other  sections  already  set  forth,  I 
do  not  see  how  this  concession  will  better  the 
position  of  the  plaintiff;  for  certainly,  under 
the  statutory  provisions  already  quoted  in  re- 
lation to  bridges,  the  road  commissioner 
could  not  be  regarded  as  the  "agent  of  the 
county,  lawfully  authorized,"  when  be  was 
proceeding  in  entire  disregard  of  the  plainest 
statutory  provisions.  Murphy,  the  road  com- 
missioner, was  only  "lawfully  authorized" 
when  he  took  the  steps  pointed  out  In  the 
bridge  law. 

But  the  concession  may  be  made  that  Mur- 
phy was  "lawfully  authorized,"  and  still  this 
broad  concession  will  avail  the  plaintiff  noth- 
ing, because,  according  to  his  own  admission 
as  a  witness,  he  had  not  complied  with  the 
liberal  provisions  of  section  1218.  He  had 
not  built  the  abutments  up  to  the  specified 
height,  even  under  his  parol  contract  with 
Murphy. 

Again,  inasmuch  as  the  law  in  relation  to 
bridges  has  been  materially  modified  by  the 
act  of  1883,  it  may  well  be  held  that,  l>eing  a 
subsequent  and  inconsistent  law,  it  repeals 
any  inconsistent  provision  which  section 
1218  contains,  in  consequence  of  such  repug- 
nancy. 

But  it  is  said,  ia  substance,  in  one  of 
plaintiff's  declarations  of  law,  that,  inasmuch 
as  the  bridge  commissioner  received  and  ac- 
cepted the  abutments  and  pier  built  by  plain- 
tiff, and  the  county  court  accepted  said  re- 
port, and  paid  the  BuUen  Bridge  Company 
for  its  work,  that  thereby  the  county  is  es- 
topped from  resisting  a  recovery  by  plaintiff. 
The  doctrine  of  estoppel  does  not  apply  to 
counties.  Nor  could  the  county,  even  by  an 
order  entered  of  record,  ratify  the  void  act  of 
the  bridge  commissioner,  (Wolcott  T.  Law- 
rence Co.,  26  Mo.  272,)  for  the  reasons  that, 
his  acts  being  void,  they  were  incapable  of 
ratification,  (26  Mo.,  supra;  Johnston  v.  Wil- 
son, 2  N.  H.  202,  and  cases  cited;  Johnson  y. 
School-District,  67  Mo.  319;  Maupin  v.  Frank- 
lin County,  Id.  827,  and  cases  cited.)  These 
views  result  in  affirming  the  Judgment. 

Rat,  0.  J.,  and  Black  and  Brace,  JJ.> 
concur.    Babolat,  J.,  dissents. 


HoMB  Iks.  Ck>. «.  Stons  Bivbb  Nat.  Baioc 

(Supreme  Court  of  Tennessee.    Jan.  14, 1890.) 

iNsvB^Koa— Waivbb  or  Condition— Action  oir 
PoLioT— Evidence. 
1.  The  delivery  by  an  agent,  who  has  been  In- 
Tormed  by  the  assured  that  the  bnildlnv  ia  on 
leased  land,  of  a  poUoy  in  which  that  fact  is  not 
noted  In  writing,  amounts,  in  the  absenoe  of  ool- 
luslon,  to  a  waiver  of  the  condition  requiring  it, 
though  the  policy  provides  that  "the  use  of  gener- 
al terms,  or  anything  less  than  a  distinct  agree- 
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ment  Indorsed  on  the  P0II07,  shall  not  be  oonstmed 
as  a  waiver  of  any  restriction  therein. " 

2.  Parol  evidence  in  snob  case  that  the  agent 
wad  so  informed,  does  not  alter  or  vary  the  terms 
of  a  written  oontraot 

8.  Where  the  assured  testifies  that  he  told  the 
agent  that  the  building  was  on  leased  land,  and 
the  agent  says  that  <f  such  Information  was  given 
he  did  not  hear  It,  but  afterwards  states  that  he 
had  an  impreRsion  that  it  was  on  leased  land,  afind- 
Ing  that  he  was  so  informed  will  not  be  disturbed. 

4.  Where  the  company  is  to  pay  the  cash  value 
of  the  property  at  the  time  of  loss,  not  exceeding 
the  sum  named,  recovery  cannot  be  had  without 
proof  of  the  value  of  the  property  destroyed;  and 
tiiis  is  not  waived  by  an  agreement  that  prelimi- 
nary proof  of  loss  baa  been  duly  made. 

6.  That  the  assured  applied  for  ts,000  Insur- 
ance, and  was  allowed  $2,000,  and  the  loss  was  to- 
tal, is  not  sufficient  to  show  cash  value  at  the  time 
of  loss,  several  months  later. 

6.  On  reversal  of  judgment  for  assured,  the 
case  will  be  remanded,  but  at  his  cost,  where  it 
seems  he  Is  entitled  to  recover,  but  the  amount  is 
not  shown,  owing  either  to  misunderstanding,  or 
a  waiver  of  evidence  of  preliminary  proof  of  Toss, 
or  to  error  of  the  Judge  in  ruling  as  upon  a  valued 
poUqy. 

Error  to  circait  court,  Rutherford  county ; 
Cantkell,  Judge. 

/.  C.  Bradford,  for  plaintiff  In  error. 
Palmer  <£  Palmer,  for  defendaut  in  error. 

FoLEES,  J.  This  was  an  action  at  law  to 
recover  the  amount  of  a  policy  of  Insurance 
for  the  sum  of  K2,0U0,  issued  by  the  plaintiff 
in  error  upon  a  "one-story  brick,  metal-roof 
building,  situated  in  the  town  of  Murfrees- 
borougb,  Tennessee,"  the  property  of  defend- 
ant in  error.  To  the  declaration  the  defend- 
ant pleaded  nil  debet  and  non  assumpsit. 
The  case  was  tried  by  the  circuit  judge  with- 
out the  intervention  of  a  jury,  resulting  in  a 
judgment  for  the  full  amount  of  tlie  policy, 
with  interest.  Motion  for  a  new  trial  having 
been  overruled,  the  defendant  has  appealed 
in  error. 

The  policy  contained  among  Its  printed 
proTisione  the  stipulation  that  "if  the  inter- 
est of  the  assured  i  n  the  property  be  any  other 
than  the  entire,  unconditional,  and  sole  own- 
ership of  the  property,  for  the  use  and  bene- 
fit of  the  assured,  or  it  the  building  insured 
stands  upon  leased  grounds,  it  must  be  so 
represented  to  the  company,  and  so  expressed 
in  the  written  part  of  the  policy;  otherwise, 
the  policy  shall  be  void. "  It  was  agreed  at  the 
trial  below  that  the  house  insured  stood  on 
leased  ground ;  tliat  the  building  belonged  to 
the  bank,  and  the  ground  to  the  Nashville, 
Chattanooga  &  St.  Louis  Railway  Company; 
that  the  lease  was  madein  March,  1868,  to  run 
for  20  years;  that  the  bank  had  made  out  and 
furnished  to  the  insurance  company  tlie  pre- 
liminary proofs  of  loss  as  required  by  the 
policy,  and  proof  of  the  fact  that  such  pre- 
liminary proofs  of  loss  had  been  so  furnished 
was  waived.  It  was  not  stated  in  the  writ- 
ten portion  of  the  policy  that  the  house  in- 
sured stood  upon  leased  ground.  Proof  was 
admitted,  over  the  objection  of  counsel  for 
the  company,  that  the  cashier  of  the  bank,  at 
the  time  the  insurance  was  applied  for,  in- 
formed the  local  agent  of  the  company,  who 
countersigned  and  issued  the  policy,  that  the 


house  sought  to  be  insured  stood  npon  leased 
ground.  The  agent,  in  his  testimony,  says 
if  such  information  was  given  he  did  not 
hear  it;  but  f  urttier  on  is  his  proof  the  agent 
says  that  he  "  had  an  idea  that  the  house  stood 
^pon  leased  ground."  Both  the  agent  and 
the  cashier  were  residents  of  the  town  of 
Murfreesborough,  and  the  locality  of  the 
building,  near  the  depot,  whs  well  known. 
Without  imputing  the  slightest  dishonesty 
to  the  agent,  the  circuit  judge  has  found  ai 
a  fact,  from  the  proof,  that  such  information 
was  given  at  the  time  of  the  application,  and 
that  tlie  agent,  in  a  few  days  thereafter,— 
perhaps  the  next  day, — delivered  the  policy, 
folded,  to  the  cashier  of  the  bank,  who  paid 
the  premium  to  the  agent,  and,  without  read- 
ing it,  put  the  policy  among  the  valuable  pa. 
pers  of  the  bank,  and  did  not  know,  until  after 
the  fire,  its  contents.  There  was  no  written 
application.  Tiie  trial  court  held  that  the 
issuing  and  delivery  of  the  policy,  with  tlis 
knowledge  of  the  agent  concerning  the  fact 
that  the  house  stood  on  leased  ground,  with- 
out calling  the  attention  of  the  assured  totbs 
clause  in  question,  amounted  to  a  waiver  of 
the  condition,  leaving  the  company  liable  as 
though  no  such  condition  had  been  conbdned 
in  the  policy.  This  is  assigned  as  error. 
For  the  plaintiff  in  error,  it  is  insisted  that 
parol  evidence  of  a  notice  to  the  agent  is  in- 
admissible as  tending  to  vary  the  terms  of 
the  written  contract;  that  mere  knowledge 
on  the  part  of  the  agent  is  of  no  avail  to  the 
assured,  if  not  indorsed  or  written  in  the 
policy,  where  the  instrument  itself  requires 
such  writing;  and  that  such  is  certainly  the 
rule  at  law,  whatever  may  be  the  relief  ob- 
tainable in  equity. 

It  is  not  to  be  denied  that  each  of  the  above 
contentions  is  sustained  by  the  authority  of 
adjudged  cases.  But  it  is  equally  true  tliat 
the  converse  of  each  proposition  is  amply  for- 
tified by  numerous  adjudications  of  the  high- 
est authority.  The  question  has  t>een  so 
much  discussed,  and  the  grrounds  upon  which 
the  antagonistic  conclusions  rest  are  so  fa- 
miliar, that  it  would  be  uninstructive,  at 
this  late  day,  and  certainly  unprofitable,  to 
attempt  a  review  of  cases,  or  a  criticism 
thereof.  We  content  ourselves,  therefore, 
with  a  statement  of  our  holding.  The 
knowledge  of  the  agent  that  the  building 
sought  to  beinsured  stood  upon  leased  ground 
obtained  by  the  direct  information  furnished 
by  tlie  assured,  amounts  to  a  waiver  of  the 
printed  condition  requiring  the  fact  to  be 
written  in  or  upon  the  policy,  and,  in  the 
absence  of  collusion  between  the  assured 
and  the  agent  to  mislead  the  company,  is 
binding  upon  the  latter.  To  ao  bold  is  not 
to  innovate  upon  the  general  rnle  concern- 
ing the  inadmissibility  of  parol  proof  to  alter 
or  vary  the  terms  of  a  written  contract.  The 
ground  of  the  company's  liability  in  snch 
cases  is  that  the  knowledge  of  the  agent  ia 
in  law  the  knowledge  of  the. principal;  and 
to  permit  the  insurance  company,  possessed 
of  such  knowledge,  and  itself  required  to  do 
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the  writing  upon  tbe  policy,  to  accept  the 
premium,  and  deliver  the  policy  containing 
such  condition,  without  writing  the  fact 
thereon,  would  be  to  allow  the  company  to 
perpetrate  a  fraud  upon  the  assured.  It 
would  virtually  be  allowing  the  company  to 
accept  the  money  of  tbe  assured  in  payment 
for  a  policy  Itnown  to  the  company  to  be  void 
and  inoperative  at  tlie  moment  of  its  issu- 
ance, and,  with  this  knowledge,  permit  it  to 
retain  the  money,  leaving  the  assured  under 
the  false  impression  that  he  has  n  valid  in- 
surance upon,  and  protection  to,  his  prop- 
erty, and  to  remain  under  such  impression 
until  his  property  is  destroyed.  He  is  then 
to  be  told  by  the  company  that  "You  have 
no  insurance,  and  you  have  never  had  any, 
under  the  policy,  as  was  known  to  us 
at  tbe  time  of  its  delivery,  and  has  been 
known  to  us  ever  since."  When  the  insurer 
undeitalces  the  preparation  of  the  contract, 
he  will  be  estopped  to  take  advantage  of  the 
failure  of  the  instrument,  signed  alone,  as  it 
is,  by  himself,  to  express  any  fact  that  has 
been  duly  communicated  by  tbe  assured,  and 
omitted  by  the  negligence,  mistake,  or  design 
of  tbe  insurer,  its  officers  or  agents. 

The  result  is  not  changed  nor  affected  by 
the  other  clause,  which  reads  tliat  "the  use 
of  general  t«rms,  or  anything  less  than  a  dis- 
tinct, speciflc,  agreement,  clearly  expressed 
and  indorsed  on  the  policy,  shall  not  be  con- 
strued as  a  waiver  of  any  printed  or  written 
restriction  therein."    This  clause  may  be 
operative  to  restrict  or  confine  the  meaning 
of  a  written  waiver;  but,  so  far  as  it  is  re- 
lied on  to  defeat  the  waiver  which  the  law 
raises  and  makes,  under  the  facts  of  this  case, 
it  is  true,  and  answered  by  the  principle 
which  disposes  of  the  clause  as   to  leased 
grounds.    In  other  words.  It  can  add  nothing 
to  the  support  of  the  position  contended  for 
by  counsel  of  the  insurance  company.    If  be 
cannot  stand  on  the  clause  flrst  quoted,  he 
can  find  no  refuge  in  the  one  last  mentioned. 
See  May,  Ins.  §§  131,  132,  and  cases  cited  in 
notes ;  1  Wood,  Ins.  pp.  195-207,  §§  88-90,  and 
CHses  cited  in  notes;  Insurance  Co.  v.  Weill, 
28  Grat.  389;  Insurance  Co.  v.  Myers,  55 
Miss.  479.    But,  without  multiplying  cita- 
tions from  other  states,  we  have  only  to  turn 
to  our  own  Reports  to  see  the  tendency  and 
scope  of  tbe  decisions  in  this  state,  leading 
inexorably  to  the  conclusion  we  have  an- 
nounced.    Delabay    v.    Insurance    Co.,    8 
Humph.  684;  Insurance  Co.  v.   Barker,  7 
Ileisk.  504;  Insurance  Co.  v.  Sorrels,  1  Baxt. 
352;  Insurance  Co.  v.  Crockett,  7  Lea,  726. 
It  was  held  in  Insurance  Co.  v.  McCi-ea,  8 
I^ea,  541,  that  delivery  of  a  policy  without 
dema'nding  payment  is  a  waiver  of  the  clause 
that  the  policy  shall  not   be  considered  as 
t>inding  until  the  actual  payment  of  premium, 
^nd  in  Insurance  Co.  v.  McCrea,  Id.  513,  it 
'Was  lield  that  a  condition  against  running 
jit  night  is  waived  by  a  delivery  of  the  policy 
'With  a  full  knowledge  on  the   part  of  the 
agent,  who  had  countersigned  and  delivered 
tbe  policy, .that  the  manufactory  was  then, 


and  had  constantly  been,  operated  at  night; 
and  that  a  general  provision  of  a  policy  al- 
lowing additional  insurance,  to  a  specified 
amount,  waives,  to  that  extent,  a  condition 
requiring  notice  and  indorsement  of  existing 
or  subsequent  insurance;  and  this,  too,  in 
a  pplicy  containing  the  clause  limiting  the 
use  of  general  terms,  similar  to  the  one  in 
the  case  at  bar. 

It  is.  however,  urged  by  counsel  that,  if 
we  should  hold  that  knowledge  of  the  agent 
can  operate  as  a  waiver  of  such  a  stipulation 
as  we  have  here,  the  rule  ought  not  to  be  ap- 
plied to  this  case,  because  the  proof  fails  to 
show  the  agent  heard  and  understood  the 
statement  of  the  cashier  of  the  bank  that  tbe 
property  stood  on  leased  ground,  and  that  the 
waiver  must  be  made  intentionally,  and  with 
full  knowledge.  It  is  sufficient  to  say  that 
we  have  the  positive  testimony  of  the  as- 
sured, against  the  negative  evidence  of  the 
agent,  and  that  the  finding  of  the  circuit 
court,  upon  such  a  state  of  the  record,  is,  un- 
der the  rule  in  this  court,  conclusive  of  the 
fact  of  full  knowledge.  With  the  knowledge 
conclusively  established,  and  the  conduct  of 
the  agent  shown,  in  writing  and  delivering 
the  policy,  receiving  premium  therefor,  the 
law  presumes  the  intentional  waiver,  upon 
the  principles  already  stated. 

It  is  next  assigned  as  error  that  the  plain- 
tiff below  "failed  to  introduce  at  the  trial  any 
proof  of  the  value  of  the  property  destroyed,  or 
of  the  amou  n  t  or  extent  of  the  loss. "  The  un- 
dertaking  of  the  company,  as  expressed  in  the 
policy,  was  "to  make  good  *  *  •  idl 
such  immediate  loss  or  damage,  not  exceed- 
ing in  amount  the  sum  specified,  ($2,000,)  as 
shall  happen  by  fire  to  the  property  specified; 
*  *  *  the  amount  of  loss  or  damage  to 
be  estimated  according  to  the  actul  cash  value 
of  the  property  at  the  time  of  the  loss,  and 
to  be  paid  60  days  after  due  notice,  and  proofs 
of  the  same,  shall  have  been  made  by  the  as- 
sured, and  received  at  the  office  of  the  com- 
pany in  New  York,"  etc.  This  assignment 
must  be  sustained.  The  record  does  fail  to 
show  any  effort  to  prove  the  actual  cash  value 
of  tlie  property  at  the  time  of  the  loss,  it 
is  proven  that  the  property  was  totally  de- 
stroyed, and  that  preliminary  proofs  of  loss 
had  been  maile  and  forwarded  as  required  by 
the  terms  of  the  policy.  Now,  however  suf- 
ficient this  proof  might  be  in  a  suit  on  what 
is  known  as  a  "valued  policy,"  it  is  mani- 
fest that  such  proof  will  not  authorize  a  judg- 
ment against  the  company  for  the  full  amount 
of  the  policy  where,  by  the  terms  of  the  con- 
tract, the  company  is  to  pay  only  the  cash 
value  of  tlie  property  at  the  time  of  the  loss, 
not  exceeding  tiie  amount  named  in  the  pol- 
icy. The  fact  that  it  was  agreed  that  the 
preliminary  proofs  of  loss  had  been  duly  fur- 
nished, and  tbe  waiver  of  proof  of  such  fact, 
does  not  relieve  the  assured  of  the  burden  of 
proving  at  the  trial  the  extent  of  his  loss, 
and  the  cash  value  thereof  at  the  time  of  tlie 
loss.  The  agreement  was  effectual  only  to 
show  that  the  condition  precedent  to  the  ma- 
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taritj  of  the  policy  and  right  to  sne  bad  been 
performed  by  the  furnishing  of  such  "pre- 
liminary proofs  of  loss."  The  preliminary 
proofs  of  loss  are  never  admissible  nt  the  trial 
aa  evidence  of  the  fact  of  loss,  or  the  amount 
thereof.  If  authorities  be  desired  for  so  plai  n 
a  proposition,  they  mav  be  found  in  insur- 
ance Co.  v.  Stibbe,  46  Md.  802;  Breckinridge 
V.  Insurance  Co.,  87  Mo.  62;  Hiles  v.  Insur- 
ance Co.,  65  Wis.  585.  27  N.  W.  Rep.  348. 

It  is  said  by  oouuse!  for  the  insured  that 
the  proof  that  the  bank  sought  $ii,000  of  in- 
surance, and  that  the  agent  tixed  it  at  $2,000, 
coupled  with  the  fact  that  the  loss  was  shown 
to  be  a  total  one,  furnishes  evidence  of  value 
of  property  destroyed  sufScieut  to  sustain  the 
Judgment.  We  do  not  think  so.  It  may 
show  the  estimate  placed  by  the  assured  and 
the  insurer  upon  the  property  at  the  time  of 
the  insurance,  but  does  not  show  the  actual 
cash  value  at  the  time  of  the  loss,  some 
months  thereafter. 

Inasmuch  as  it  is  manifest  from  the  record 
that  either  the  trial  judge  was  mistaken  In 
applying  the  law  concerning  valued  policies 
in  this  case,  or  the  assured  was  unintention- 
ally misled  by  the  agreement  dispensing  with 
evidence  of  preliminary  proof  of  loss, — one  or 
both, — we  will  reverse  the  judgment,  and  re- 
mand the  cause  for  a  new  trial.  It  is  true 
that  we  might  be  authorized  to  render  judg- 
ment here  for  the  plaintiff  in  error  because  of 
the  failure  of  the  p]»inti£F  below  to  make  out 
bis  case.  But  where  we  see,  as  we  do  here, 
that  the  plaintiff  below  is  entitled  to  some 
recovery,  the  amount  of  which  is  not  shown, 
owing  either  to  the  error  of  the  trial  judge 
upon  the  law  of  the  case,  or  to  a  misunder- 
standing of  an  agreement  of  counsel,  without 
culpable  negligence,  we  undoubtedly  hiive  the 
power  to  remand  for  further  proof,  which 
the  record  shows  is  attainable.  The  judg- 
ment is  therefore  reversed,  at  cost  of  defend- 
ant in  error,  and  cause  remanded. 


•     Fbizzell  0.  RuNDLE  et  at. 
{Supreme  Court  of  Tennessee.    Jan.  21, 1890.) 
Chattbii  Mortoaobs — Record — Auotionbbbs. 
The  reKistration  of  a  chattel  mortgage  is  not 
notice  thereof  to  an  auctioneer  who,  in  the  regular 
course  of  business,  sells  the  property,  aod  pays 
over  the  proceeds  to  the  mortgagor,  and,  in  the  ab- 
sence of  actual  notice,  he  is  not  liable  to  the  mort- 
gagee. 

Appeal  from  circuit  court,  Davidson 
county;  Wm.  K.  McAlisteb,  .Judge. 

Action  by  John  R.  Frizzell  against  I.  T. 
Rundle  So  Co.,  to  recover  the  value  of  chattels 
mortgaged  to  plaintiff  by  one  Anglin,  and 
sold  for  Anglin  by  defendants,  as  auctioneers. 
Plaintiff  appeals  from  a  judgment  for  the  de- 
fendants. 

Frizzell  <&  Zarecor,  for  appellant.  Bryan 
c&  Cartwright,  for  appellees. 

LuRTON,  J.  One  Anglin  executed  to  Friz- 
zell, the  plaintiff,  a  mortgage  upon  his  house- 
hold furniture,  to  secure  the  latter  as  the 


surety  of  the  mortgagor  upon  certain  rent 
notes.  The  property  mortgaged  was  in  the 
residence  of  the  mortgagor,  and  was  to  re- 
main in  his  custody  and  patsession  until  the 
maturity  of  the  notes.  It  was  stipulated  that, 
should  the  mortgagor  remove,  or  attempt 
to  remove,  the  property,  or  attempt  to  sell 
same,  then  the  mortgagee  should  have  the 
right  to  take  possession;  and  that  in  such 
event,  or  jn  case  default  was  made  in  pay- 
ment of  the  secured  debt,  FrizzeU  should  sell 
said  property,  publicly  or  privately,  and  apply 
it  to  payment  of  debt.  The  mortgagor  ob> 
tained  consent  of  the  mortgagee  to  a  removal 
of  the  property  from  the  residence  in  which 
it  was  to  another  part  of  the  city,  and  to  an- 
other house,  upon  the  statement  that  he  bad 
rented  another  residence.  In  place  of  such  a 
removal,  he  fraudulently  took  the  mortgaged 
articles  to  the  auction  house  of  defendants, 
and  caused  them  to  be  then  sold  at  public  sale. 
Rundle  &  Co.  are  regular  auctioneers,  and 
had  no  actual  notice  of  the  mortgage  upon 
tlie  property ;  and  they  ptald  over  the  proceeds 
of  sale  to  Anglin  before  notice  of  Frizzell's 
riglit.  Having  sold  the  property  for  cash. 
and  at  a  sale  with  many  other  articles  of  the 
same  sort,  and  keeping  no  memorandum  of 
the  buyers,  they  are  unnble  to  state  who  be- 
came purchasers  of  the  mortgaged  property. 
Frizzell  has  sued  them,  upon  these  facts,  in 
trover,  or  for  a  conversion.  The  raorlgage 
made  by  Anglin  was  duly  registered.  This 
property  was  sold  by  defendants  in  the  usual 
course  of  their  business  as  auction  commis- 
sion merchants. 

Unless  the  registration  of  the  mortgage 
opratites  as  constructive  notice,  they  must  be 
regarded  as  innocent  agents  or  factors,  who 
have  secured  the  property  in  the  regular 
course  of  their  business,  and  sold  itasagents 
for  the  one  who  had  delivered  it  to  them,  and 
paid  over  the  proceeds  to  their  principal, 
without  knowledge  of  any  incumbrance  on 
his  title.    The  case  is  controlled  in  this  as- 
spect  by  that  of  Roach  v.  Turk,  9  Heisk.  70S. 
Having  asserted  no  lien,  claim,  or  title  for 
themselves,  as  against  the  mortgagee,  they 
cannot  be  held  guilty  of  conversion.    A.  dif- 
ferent result  would,  perhaps,  follow  if  they 
had  been  shown  to  have  bad  knowledge  of 
the  truQ  state  of  Anglin's  title.    Will  the  reg- 
istration of  this  mortgage  operate  as  con- 
structive notice  to  defendants  ?   If  they  assot 
any  title  or  lien  or  interest  in  the  mortfptged 
property,  then,  beyond  doubt,  they  would  be 
affected  by  the  registration.    But  they  do 
not,  and  have  not,  asserted  any  claim  to  the 
mortgaged    property    whatever.    The    con- 
structive notice  consequent  upon  registration 
attacties  only  to  persons  who  subsequently 
assert  any  title,  charge,  or  lien,  or  interest  ia 
the  property  described  in  the  registered  in- 
strument, and  only  in  favor  of  the  grantees 
in  such  instrument.    It  is,  for  instance,  w^ 
settled  that  a  subsequent  purchaser  from  the 
grantor  will  not,  as  between  himself  and  such 
grantor,  be  charged  with  notice  of  the  st^ite 
of  his  vendor's  title  as  shown  by  the  regis- 
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tered  title.  He  may,  as  between  himself  and 
bis  grantor,  rely  upon  the  representations  of 
the  latter  as  to  his  title,  and  will  not  be  bound 
by  the  registered  title,  of  whloli  he  lias  not 
actual  notice.  Napier  v.  Elatn,  6  Yerg.  108; 
Ingram  v.  Morgan,  4  Humph.  66;  Topp  v. 
White,  12  Heisk.  165.  Defendants,  having 
neither  actual  nor  constructive  notice  of  the 
mortgage,  and  having  in  the  whole  matter 
acted  only  as  tlie  innocent  agent  or  factor  of 
the  mortgagor,  witli  whom  the  possession 
had  been  left,  are  not  guilty  of  conversion; 
and  the  judgment  is  affirmed. 


PicBXK  9.  People's  Nat.  Bane  et  ah 
(Supreme  Court  of  Tennessee.    Jan.  IS,  1890.) 

BaNK-ChSOKS— F1.TMBSX— ACCEFTJ^OB. 

1.  Possession  by  a  bank  of  an  unindorsed  check 
draivn  on  it  in  favor  of  complainant  or  bis  order, 
oirapled  with  evidence  that  it  was  not  Its  custom  to 
require  a  payee  to  indorse  the  oheok  when  paid  to 
bim  In  person,  is  not  sufficient  to  show  payment  to 
him,  when  denied  by  him. 

2.  Tbe  holder  of  a  check  cannot  ane  the  bank 
on  whieh  it  ia  drawn,  unless  it  has  been  accepted 
by  the  bank. 

8.  Where  a  bank  has  paid  a  check  drawn  on  it 
to  one  not  the  payee  or  his  indorsee,  and  charged 
and  deducted  the  amount  on  settlement  with  the 
drawer,  it*  oondnot  amounts  to  such  acceptance  as 
wUl  enable  tbe  payee  to  sue  upon  it.  SNonosAas 
and  CAinwELL,  JJ.,  dissenting. 

4.  Whether  the  check  has  been  accepted  in 
sneh  case  is  rather  a  question  of  weight  of  evi- 
dence than  of  commercial  law,  so  tlwt  a  state 
court  need  not  follow  a  decision- of  the  United 
States  court  for  the  sake  of  nniformity  in  commer- 
cial law.  Bnoookabb  and  Caldwbix,  JJ.,  dissent- 
ing. 

6k  It  is  immaterial,  in  such  case,  that  it  does 
not  appear  that  the  check  was  delivered  to  com- 
plainant, or  how  it  came  into  possession  of  the 
bank,  as  by  snins  upon  it  the  payee  ratifies  ihe  re- 
ceipt of  the  check  on  his  aooouat,  though  not  its 
subsequent  collection. 

Appeal  from  chancery  court,  Bedford  coun- 
ty; Waltbb  S.  Beabden,  Chancellor. 

Cooper  <b  Friersoti,  for  complainant.  Ivie 
&  Tvie  and  Myers  di  Dayton,  for  defend- 
ants. 

LuRTON,  J.  This  is  a  bill  in  equity  to  re- 
cover the  sum  of  $600,  which  complainant 
charges  la  due  to  him  from  either  tbe  Peo- 
ple's National  Bank  or  John  T.  Meese,  both 
of  whom  are  made  defendants.  The  bill,  in 
substance,  alleges  that  Meese,  being  Indebted 
to  complainant  in  the  sum  of  $600,  claims 
on  tbe  26th  of  March,  1887,  to  have  paid  the 
debt  in  a  check  drawn  by  himself,  against 
bis  account  with  the  defendant  bank,  pay- 
able to  complainant  or  bis  order,  and  that 
the  check  had  been  paid  by  the  bank,  and 
charged  up  against  his  account.  The  de- 
fendant bank  claims  that  the  check  was  pre- 
sented to  it  for  payment  by  complainant  in 
person,  and  that  it  was  paid  to  him.  Com- 
plainant charges  that  the  check  has  never 
been  paid  to  him,  or  to  bis  order,  or  to  any  one 
authorized  by  him.  Upon  these  facts  he  prays 
for  a  decree  against  the  defendants  or  either 
of  them,  as  the  law  and  facts  may  justify. 
The  defendant  Meese,  in  his  answer,  admits 
the  indebtedness  as  charged,  but  insists  that 


he  has  fully  paid  same  by  drawing  and  de- 
livering his  check  for  the  sum  of  $600  to 
complainant,  and  that  tlie  check  has  been 
paid  by  the  drawee  to  Thomas  Pickle,  and 
charged  up  to  the  account  of  the  drawer. 
The  answer  of  the  bank  admits  the  drawing 
of  the  check  by  Meese,  payable  to  Thomas 
Pickle  or  order,  and  claims  that  it  was  pre- 
sented by  the  payee,  and  paid  to  him  in  per- 
son. It  admits  that  the  check  has  never 
been  indorsed  by  complainant,  but  insists 
that  it  never  required  the  indorsement  of 
such  a  check  when  presented  for  payment  by 
the  payee  in  person.  The  officers  of  the  de- 
fendant bank  do  not  in  their  depositions  pre- 
tend to  any  memory  as  to  the  payment  of 
this  check.  They  prove  that  it  was  the  rule 
and  custom  of  the  bank  to  require  the  in- 
dorsement of  all  checks  drawn  against  it 
where  the  check  Is  payable  to  the  payee  or 
order,  when  presented  for  payment  by  one 
other  than  the  payee,  but  that,  when  pre- 
sented by  the  payee  in  person,  they  do 
not  require  his  indorsement;  that  the  check 
in  question  bears  the  bank  stamp  of  pay- 
ment as  of  March  28,  1887,  and  has  no  in- 
dorsement; and  that,  in  view  of  their  cus- 
tom or  rule,  they  would  not  have  paid  such 
a  check  to  any  one  but  complainant,  unless 
indorsed  by  him.  They  further  insist  that 
the  possession  of  such  a  check  raises  a  pre- 
sumption that  it  was  paid  to  the  payee 
named  in  the  check. 

The  possession  of  an  order  by  the  person  up- 
on whom  it  is  drawn  is  prima  facie  evidence 
that  the  articles  or  money  specified  therein 
were  delivered  or  paid  according  to  the  order. 
Kincaid  v.  Kincaid,  8  Humph.  17;  2  Daniel, 
Neg.  Inst.  §  1647.  This  presumption  is,  how- 
ever, rebutted  by  the  positive  and  uncontra- 
dicted testimony  of  complainant  that  he  la 
fact  never  did  collect  the  check,  or  authorize 
any  one  to  collect  it  for  him.  We  have  con- 
sidered all  the  circumstances  relied  on  by  the 
defendant  as  tending  to  support  the  presump- 
tion of  payment  tocomplainant  in  person,  and 
are  of  opinion  that  the  weight  of  proof  is  that 
the  check  has  never  been  paid  to  complain- 
ant. The  custom  of  tbe  defendant  bank  to 
pay  such  checks  as  the  one  now  under  con- 
sideration, to  the  payee,  witlio\it  his  indorse- 
ment, is  the  occasion  of  this  litigation.  The 
contrary  is  tbe  usage  of  commerce.  Such  a 
check,  returned  to  the  drawer  when  paid, 
and  credited  to  his  account,  with  the  indorse- 
ment of  the  payee,  would  be  a  voucher  for 
such  payment  in  favor  of  the  drawer  against 
the  payee.  But,  without  such  indorsement. 
It  would  not  be  evidence,  as  between  drawer 
and  payee,  of  sucti  payment.  2  Daniel,  Neg. 
Inst.  §  1648.  The  almost  universal  custom 
of  business  is  to  make  checks  payable  to  the 
payee  or  order,  for  tlie  purpose  of  making 
the  check  a  voucher  for  the  payment;  so  tlie 
indorsement  by  the  payee  would  furnish  the 
banker  very  high  evidence  of  payment  in  ac- 
cordance with  the  direction  of  the  drawer. 
A  check  drawn  in  favor  of  a  particular  payee 
or  order  is  payable  only  to  the  actual  payee. 
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or  upon  his  genuine  indorsement;  and,  if  the 
bank  mistake  the  identity  of  the  payee,  or 
pay  upon  a  forged  indorsement,  it  is  not  a 
payment  in  pursuance  of  its  authority,  and 
it  will  be  responsible.  Morgan  v.  Bank,  11 
N.  r.  404;  2  Daniel,  Neg.  Inst.  §8  1618, 
1663;  Bank  v.  Whitman,  94  U.  S.  343. 

This  brings'us  to  the  question  asto  wheth- 
er  complainant  can  recover  upon  tliis  check 
as  against  the  bank.  While  the  authorities 
are  not  agreed,  yet  tlie  decided  weight  of 
opinion  is  that  the  bolder  of  a  bank-check 
cannot  sue  the  bank  for  refusing  payment, 
in  the  absence  of  proof  that  it  was  accepted 
by  the  bank,  or  that  it  has  done  some  other 
act  equivalent  to  and  implying  acceptance. 
This  has  been  the  uniform  view  of  this  court. 
Bank  v.  Merritt,  7  Heisk.  177;  Bank  v.Kee- 
see.  Id.  200;  Imboden  v.  Perrie.  13  Lea,  504. 
In  the  latter  rase  the  reasons  for  this  doc- 
trine are  forcibly  stated  and  the  authorities 
collated  by  Judge  Tuknet.  We  are  unable 
t3  see  any  reason  for  disturbing  the  rule  as 
heretofore  declared  by  this  court,  especially 
as  the  decided  weight  of  authority  Is  in  ac- 
cord with  our  decision.  Bank  v.  Millard,  10 
Wall.  152;  Bank  v.  Whitman,  94  U.S. 343; 
Carr  t.  Bank,  107  Mass.  45;  Bank  v.  Bank, 
46  N.  T.  82;  Bank  v.  Cook,  73  Pa.  St.  485; 
Saylor  v.  Bushong,  100  Fa.  St.  23;  Purcell 
V.  AUemong,  22  Orat.  742;  Bellamy  v.  Ma- 
joribanks,  8  £ng.  Law  &  Eq.  523. 

Has  there  been  any  acceptance  by  the  de- 
fendant bank  of  the  check  in  question?  It 
is  argued  that  the  check,  having  been  ctiarged 
up  to  the  account  of  the  drawer,  and  re- 
turned to  him,  is  tantamount  to  an  accept- 
ance. The  authorities  are  not  agreed  as  to 
the  effect  of  such  an  act.  The  case  of  Bank 
V.  Millard  was  the  case  of  a  payment  made 
of  a  check  upon  a  forged  indorsement.  It 
did  not  appear  that  the  check  had  been 
charged  to  the  drawer,  and  there  was  a  judg- 
ment in  favor  of  the  bank.  Mr.  Justice 
Davis,  in  delivering  the  opinion  of  the  court, 
in  speaking  of  the  effect  of  such  a  charge, 
said:  "It  may  be,  if  it  could  be  shown  that 
the  bank  had  charged  the  check  on  its  books 
against  the  drawer,  and  settled  with  him  on 
that  basis,  that  the  plaintiff  could  recover  on 
the  count  for  money  had  and  received,  on  the 
ground  timt  the  rule  ex  cequo  et  bono  would 
be  applicable;  as  the  bank,  having  assented 
to  the  order,  and  communicated  its  assent  to 
the  paymaster,  would  be  considered  as  hold- 
ing the  money  *  •  *  for  the  plaintiff's 
use,  and  therefore  under  an  implied  promise 
to  him  to  pay  it  on  demand."  10  Wall.  157. 
In  the  subsequent  case  of  Bank  v.  Whitman 
the  very  question  arose,  when  the  court, 
through  Mr.  Justice  Hunt,  held  that  such  a 
charge,  having  been  made  through  mistake, 
and  upon  the  assumption  that  it  had  in  fact 
paid  the  check  to  one  authorized  to  collect  it, 
would  not  authorize  the  presumption  of  an 
acceptance  and  promise  to  pay  it  again.  94 
U.  S.  347. 

Upon  the  question  of  commercial  law,  we 
should  be  generally  inclined  to  follow  any 


well-aettled  line  of  decisions  by  the  supreme 
court  of  the  Unit^  States  when  the  question 
was  in  this  state  res  integra.  This  question 
can  hardly  be  regarded  as  one  of  "commer- 
cial law,"  in  the  ordinary  sense  of  the  phrase. 
It  is  rather  a  question  as  to  weight  and  suffi- 
ciency of  evidence  tending  to  prove  an  ac- 
ceptance. We  agree  that  the  holder  of  s 
check,  for  want  of  privity,  cannot  recover"up- 
on  the  check  against  the  bank,  unless  be  can 
show  an  acceptance.  The  question  presented 
is  83  to  the  weight  to  be  attached  to  certain 
acts  done  by  the  bank,  and  the  inference 
fairly  to  be  drawn  from  these  acts.  Where 
a  bank  has  negligently  paid  a  check  to  an 
improper  person,  it  would  seem  that,  in  good 
conscience,  the  true  owner  and  payee  ought 
not  to  biB  remitted  to  his  action  against  a 
palpably  insolvent  drawer,  for  thereby  lie 
may  lose  his  debt  altogether.  A  legal  prin- 
ciple, however,  stands  in  the  way,  in  that 
there  is  no  privity  between  himself  and  the 
bank  until  the  bank  has  assented  to  the  order 
of  the  drawee  requiring  it  to  pay  the  Iiolder 
of  the  check  the  sum  of  money  named.  The 
assent  which  Is  necessary  before  there  is  any 
contract  relation  between  the  holder  of  the 
check  and  the  bank  is  what  is  meant  by  ac- 
ceptance. This  assent  need  not  be  by  in- 
dorsement of  "Good"  acrois  the  check,  or  by 
any  other  particular  words,  either  in  writing 
or  oral.  The  question  of  assent  or  accept- 
ance is  one  of  fact,  and  may  be  made  out  by 
any  of  the  melhods  by  which  a  fact  is  proven. 
Did  the  defendant  bank  assent  to  the  direc- 
tions of  its  customer  to  pay  out  of  his  funds 
on  deposit  the  sum  named  in  the  check?  It 
so,  to  whom  did  it  assent  to  pay  this  sum? 
The  answer  is  found  by  inspection  of  the 
check.  If  it  assented  to  pay  the  check,  it 
undertook  and  assumed  to  pay  it  to  Thomas 
Pickle,  or  upon  his  order.  Now,  the  facts 
which  are  relied  upon  as  making  out  such 
an  assent  to  the  direction  of  the  drawee  of 
this  check  as  to  bring  complainant  into  priv- 
ity with  the  bank  are  that  it  received  and 
retained  the  check,  and  that  it  has  charged 
the  check  to  the  account  of  the  drawer,  and 
settled  with  him,  deducting  the  amount  of 
the  check.  Now,  when  a  bank  certifies  a 
check  as  "good,"  it  is  not  only  authorized  but 
good  banking  would  require  that  such  check 
should  be  then  charged  to  the  account  of  the 
drawer,  as  so  much  of  his  funds  which  they 
have  obligated  themselves  to  pay  upon  that 
check.  Of  course,  if  the  check  is  never  paid, 
or  is  returned,  the  drawer  would  be  credited. 
The  debiting  of  this  check  to  the  account  of 
the  drawer  would  then  mean  only  one  of  two 
things, — that  the  check  has  been  paid  as  or- 
dered, or  that  the  fund  is  held  subject  to  the 
demand  of  the  payee.  The  bank  must  be 
taken  to  have  assented  to  pay  it  as  directed; 
that  is,  to  the  payee  or  bis  order.  That  it 
has  assented  to  the  payment  of  this  check  is, 
we  think,  to  be  inferred  from  the  retention 
of  the  check  when  presented  at  its  counter, 
and  the  subsequent  charge  of  the  check  to 
the  drawer.    Upon  this  charge  to  the  drawer 
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we  predicate  its  assent  or  acceptance.  It 
bad  no  right  to  charge  it  to  the  drawer,  and  to 
settle  bis  account,  unless  it  had  either  paid 
the  check  to  the  payeje  named  in  the  check, 
or  his  order,  or,  having  accepted  the  check, 
held  the  fund  of  the  drawee  subject  to  the 
'demand  of  the  payee.  It  has  not  paid  the 
check.  It  must  therefore  be  held  to  hold  the 
amount  of  the  check  for  the  payee.  It  can- 
not escape  this  consequence  by  saying  that 
what  we  have  done  in  receiving  the  check, 
and  in  paying  it,  and  in  debiting  to  the 
account  of  the  drawer,  is  all  through  mis- 
take. That  would  be  to  suffer  it  to  escape 
thn  consequences  of  its  own  mistake,  by 
pleading  its  own  negligence  in  answer  to  the 
natural  inference  from  its  reception  and  re- 
tention of  this  check,  and  its  subsequent 
charge  to  tl>e  drawer  might  enable  it  to  shel- 
ter itself  behind  the  technical  defense  of 
want  of  privity;  but,  on  the  other  hand,  it 
may  result  in  the  loss  to  complainant  of  his 
debt  by  remitting  him  to  his  action  against 
his  original <lebtor,  whom  he  may  be  unable  to 
«oerce  into  payment.  We  think  there  is  no 
inequity  in  holding  the  bank  to  the  inference 
that  it  has  accepted  this  chock,  springing  out 
of  the  fact  that  tt  has  charged  it  up  to  the 
account  of  tbe  drawer.  This  was  clearly  the 
view  of  Mr.  Justice  Datis,  a  great  master 
in  the  law,  as  appears  from  his  opinion  in 
the  Millard  case,  supra.  It  has  tbe  support 
of  the  only  ot^her  courts  which  have  been 
called  npon  to  pass  upon  this  question, — tbe 
supreme  courts  of  Pennsylvania  and  Ohio. 
Bank  v.  Cook,  78  Pa.  St.  483;  Saylor  v.  Bus- 
hong.  100  F».  St.  23;  Dodge  v.  Bank,  20 
Ohio  St.  234.  So  Mr.  Daniel,  in  his  very 
learned  work  upon  Negotiable  Instruments, 
lends  the  support  of  bis  name  to  the  view  we 
have  taken,  saying:  "There  is  no  doubt 
that,  if  the  bank  pays  a  check  upon  the  forged 
indorsement  of  the  payee's  or  special  indors- 
er's  name,  the  payee  or  such  indorser  may 
recover  back  tbe  amount,  if  the  check  had 
been  delivered  to  him,  and  the  drawer  may 
recover  it  back  if  he  had  not  issued  it." 
2  Daniel,  Neg.  Inst.  §  1663. 

This  brings  us  to  the  question  as  to  wheth- 
er the  check  was  ever  delivered  to  the  com- 
plainant; for  it  is  asaeited  that  if  there  lias 
been  no  delivery  to  him  be  has  no  such  title 
to  the  instrument  as  will  enable  him  to  main- 
tain a  suit  against  the  bank.  Whether  this 
check  was  sent  to  complainant,  and  miscar- 
ried, and  fell  into  tlie  hands  of  a  stranger,  or 
whether  it  was  left  with  the  bank  to  be  cred- 
ited to  the  complainant,  who  kept  liis  ac- 
count there,  and  by  oversight  this  credit  was 
not  given,  is  all  matter  of  conjecture.  How 
this  check  ever  reached  the  bank  we  are  un- 
able, from  tbe  proof,  to  determine.  All  we 
can  say  is  that  we  are  satisfied  that  it  never 
came  into  the  hands  of  complainant.  Some 
one  undoubtedly  received  it  from  Meese.  iiy 
suing  the  bank  upon  this  check,  complainant 
may  and  does  ratify  the  receipt  of  the  check 
from  Meese.  It  is  as  if  it  had  been  received 
by  an  agent  for  tbe  use  and  benefit  of  tbe 


complainant.  Omnia  ratihabitio  retro  tra- 
hitur  et  man&ato  priori  aquiparatur, — a 
subsequent  ratification  has  a  retrospective  ef- 
fect, and  is  equivalent  to  a  prior  command. 
Broom,  Leg.  Max.  867.  "This  is  a  rale." 
says  Mr.  Broom,  "of  very  wide  application. 
*  •  *  *  No  maxim,' remarks  Mr.  Justice 
Stobt,  <  is  better  settled  in  reason  and  law 
than  this  maxim;  *  *  *  at  all  events, 
where  it  does  not  prejudice  the  rights  of 
strangers.'  Fleckner  v.  U.  S.,  8  Wheat. 
863."  As  illustrativeof  the  application  of  tbe 
rule,  the  autliur  cites  tbe  case  where  the 
goods  of  A.  are  wrongfully,  taken  and  sold. 
The  owner  may  either  bring  trover  against 
the  wrong-doer  or  may  elect  to  consider  him 
as  his  agent,  and  adopt  the  sale,  and  bring  an 
actiou  for  the  price.  Smith  v.  Hodson,  4 
Term  B.  211.  So,  in  another  case  it  was 
said :  "'  That  an  act  done  for  another  by  a  per- 
son not  assuming  to  act  for  himself,  but  for 
such  other  person,  though  without  any  pre- 
cedent authority  whatever,  becomes  the  act 
of  the  principal,  if  subsequently  ratified  by 
him,  is  tbe  known  and  well  established  rule 
of  law.  In  that  case  the  principal  is  barred 
by  the  act,  whether  it  be  for  his  detriment  or 
advantage,  and  whether  it  be  founded  on  a 
tort  or  a  contract,  to  tbe  same  extent  as  by, 
and  with  all  the  consequences  which  follow 
from,  the  same  act  done  by  his  previous  au- 
thority.' Wilson  T.  Tumman,  6  Man.  &  G. 
242."  Broom,  Leg.  Max.  871.  The  bank  is 
not  prejudiced  by  this  subsequent  ratifica- 
tion, for  it  dealt  with  the  chedc  as  the  prop- 
erty of  the  complainant,  and  undertook  to 
pay  to  him  or  his  order.  The  effect  of  this 
ratification  is  simply  to  make  the  check  the 
property  of  the  complainant.  It  does  not 
ratify  the  collection  of  the  check  by  one 
whose  act  in  receiving  it  is  subsequently  rat- 
ified, and  agency  to  receive  a  check  payable 
to  order  implies  no  authority  to  indorse  it  in 
the  name  of  the  payee,  or  to  collect  it  with- 
out such  indorsement.  In  the  case  of  Dodge 
T.  Bank,  a  certificate  of  indebtedness  by  the 
government  to  Dodge  was  remitted  by  mail 
to  the  pay-master  for  a  check.  The  mail  was 
robbed,  and  tbe  certificate  presented  by  the 
thief  to  tbe  pay-master,  and  a  check  demand- 
ed. The  latter,  without  requiring  proof  of 
tbe  identity  of  the  iiolder  of  the  certificate, 
paid  a  check  payable  to  Dodge  or  order,  and 
took  up  tbe  certificate.  The  indorsement  of 
Dodge  was  forged,  and  the  check  paid.  Sub- 
sequently Dodge  sued  tbe  bank,  and  recov- 
ered, the  court  holding  that  he  might  ratify 
the  taking  of  the  check  for  tbe  certificate, 
and  sue  upon  it  as  an  accepted  check.  20 
Ohio  St.  23^,  See,  to  same  effect.  Graves  v. 
Bank,  17  N.  Y.  207. 

The  decree  of  the  chancellor  is  reversed, 
and  judgment  for  complainant  against  the 
bank  for  the  amount  of  the  check,  and  inter- 
est from  date  of  filing  of  bill,  and  all  tbe  cost 
of  the  cause. 

Skodgbass,  J. ,  ( dissenting. )  Disagreeing 
Witt)  tbe  majority  upon  tbe  merits  of  tbe 
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question  decided,  and  strongly  opposed  to  the 
policy  of  refusing  to  follow  the  supreme  court 
of  the  United  States  on  this  important  bank- 
ing and  commercial  question,  1  am  con- 
strained to  express  briefly  my  dissent.  The 
exact  question  before  us,  as  shown  in  the 
majority  opinion,  was  decided  adversely  to  it 
in  Bank  v.  Whitman,  in  1877,  by  the  su- 
preme court  of  the  United  States,  without 
dissent  by  any  member  of  the  court.  In  that 
court,  in  the  Millard  Case,  Judge  Davis 
bad  doubtfully  intimated  that  the  bank  might 
be  liable  to  the  payee  of  a  check  which  it 
had  improperly  paid  off  to  an  unauthorized 
bolder  and  charged  to  account  of  drawer, 
not,  as  the  majority  holds  here,  because  such 
payment  to  an  unauthorized  holder  is  an  ac- 
ceptance and  implied  promise  to  pay  the  real 
owner  or  payee,— for  this  doctrine  he  repudi- 
ated,— ^but  because  of  the  charge  to  the  draw- 
er the  bank  might  be  liable  to  the  payee  for 
money  had  and  received  to  his  use.  But  this 
whole  matter  was  the  doubtfully  expressed 
inference  of  argument,  and  was  not  even 
an  affirmative  diatum,  which,  least  of  all 
things,  is  entitled  to  serious  consideration. 
Afterwards,  when  the  exact  question  arose 
with  the  Millard  Case  before  it,  cited  in  ar- 
gument and  referred  to  in  the  opinion,  the 
court,  on  full  consideration,  unanimously 
held  the  bank  not  liable  to  suit  on  any 
ground.  Judge  Davis,  who  had  made  the 
dictum  in  the  former  case,  it  is  true  was  not 
present,  having  just  before  resigned,  but  the 
other  judges  who  made  the  decision  were 
present,  and  all  concurred  in  it.  The  decis- 
ion commands  my  most  earnest  approval; 
but  there  are  additional  reasons  why  I  think 
it  should  be  followed:  First.  It  is  the  judg- 
ment of  the  highest  court  in  the  country,  on 
a  general  banking  and  commercial  question, 
where  the  decisions  should  be  treated  as  con- 
clusive, as  on  such  questions  the  supreme 
court  of  the  United  States  follows  no  state 
construction.  It  is  not  "rather  a  question  of 
the  Weight  of  evidence, "  as  put  by  the  ma- 
jority, because  we  all  agree  that  the  check  in 
the  case  before  us  was  not  paid  to  the  payee, 
and,  having  determined  that,  we  come  to  set- 
tle the  question  whether,  upon  this  conceded 
condition  of  affairs,  the  payee  can  maintain 
suit  against  the  bank.  Second.  The  decision 
should  be  followed  because  it  Is  an  original 
question  in  this  state,  so  far  as  our  cases  go, 
^nd  we  should  insnchcase,  on  such  question, 
make  our  decisions  conform  to  that  of  the 
United  States,  and  thereby  have  but  one  rule 
applicable  to  our  citizens.  As  it  is,  when 
our  decisions  conflict,  ours,  of  course,  can 
only  be  good  as  to  a  part  of  the  litigation 
which  may  arise  in  the  state,  for,  as  to  any 
litigants  who  may  be  ciu:ried  into  the  federal 
courts  by  non-residence  and  otherwise,  the 
federal  rule  will  be  applied.  So  it  will  be  in 
all  cases  where  the  national  banks  go  into 
the  hands  of  receivers,  and  have  their  af- 
fairs wound  up  in  the  federal  courts,  and  in 
every  case  in  which,  by  virtue  of  the  situa- 
tion of  parties,  or  manner  in  which  the  ques- 


tion is  involved,  the  federal  courts  have  ju- 
risdiction. Many  reasons  could  be  added, 
but  they  will  suggest  themselves.  These  are 
sufhcient  to  indicate  them,  and  outline  the 
ground  of  dissent. 

Caloweli,,  J.,  joins  in  this  dissent. 


Hand  v.  Calk  et  al. 
(Supreme  Court  of  Tennessee.  Jaauary  SI,  1890.) 

COBPOBATIONS  —  BtOCKHOLDEBS — IiUBIUTT  — 
CUEBXS. 

A  traveling  salesman,  who  gpends  Bbout 
half  of  his  time  on  the  road,  selling  goods  and  col- 
lecting, and  the  rest  in  shipping  and  reoeiving 
goods,  and  making  sales  and  collections  in  the  cily, 
ia  a  clerk,  within  the  meaning  of  Act  Tenn.  1ST5, 
S  11,  making  stockholders  liable  for  money  doe 
"laborers,  servants,  clerks,  and  operatives. " 

Appeal  from  circuit  court,  Davidson  coun- 
ty; W.  K.  MoAlister,  Jr.,  Judge. 

P.  D.  Maddin,  for  plaintiff.  Gaines  i 
Slemmona,  for  defendants. 

FOLKES,  J.  This  is  an  action  at  law  to 
recovei-  of  the  defendants  individually  the 
wages  claimed  to  be  due  plaintiff  by  the 
Xashville  Plow  Company,  an  insolvent  man- 
ufacturing corporation  chartered  under  sec- 
tion 11  of  the  general  incorporation  act  of 
1875.  Under  the  case  as  made  in  the  reconi, 
the  only  question  presented  is  whether  the 
plaintiff,  who  was  a  traveling  salpsman  or 
drummer  in  the  employ  of  the  com]H)ny,  can 
claim  the  beneflt  of  said  act,  as  being  one  of 
the  persons  in  favor  of  whom  the  legislature 
has  given  an  individual  right  of  recourse 
over  upon  the  stockholders.  Section  11  of 
said  act  provides  for  the  creation  of  mining, 
qnarrying,  and  manufacturing  companies, 
and  contains  this  clause:  "The  stockholders 
are  jointly  and  severally  liable,  individually, 
at  all  times,  for  all  moneys  due  and  owing 
to  the  laborers,  servants,  clerks,  and  opera- 
tives of  the  company,  in  case  the  corporation 
becomes  insolvent." 

The  proof  shows  that  for  a  salary  of  9100 
per  month,  payable  as  wanted,  the  plaintiff 
had  been  on  the  road  for  about  23  weeks,  and 
at  the  factory  14  or  15  weeks,  during  the 
time  of  his  employment,  being  out  and  in  al- 
ternately, and  for  varying  periods,  as  direct- 
ed and  required  by  the  company:  that  while 
on  the  road  he  sold  goods  by  sample  or  photo- 
graph, made  collections,  settled  claims,  and 
generally  did  any  and  every  thing  which  is 
understood  to  be  within  the  duties  of  a  drum- 
mer working  on  a  salary,  subject  to  the  di- 
rection and  control  of  the  general  manager 
of  the  company.  When  not  on  the  road,  be 
worked  in  the  store,  shipping  and  receiving 
goods,  moving  and  handling  stock,  etc.  He 
also  made  sales  in  the  city,  and  collected  bills, 
when  so  instructed.  There  is  due  him  sal- 
ary for  five  and  four-flfths  months,  dur- 
ing which  time  he  was  on  the  road  and  at  the 
factory,  about  half  each.  Does  this  charac- 
ter of  employment  and  service  bring  hire 
within  the  beneflt  of  the  clause  of  tlie  act 
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above  quoted?  While  there  is  no  doubt  of 
the  power  of  the  legislature  to  impose  this  in- 
creased liability  upon  the  stockholder,  when 
it  is  done  in  the  act  creating  tlie  corporation, 
yet,  being  in  derogation  of  the  common  law, 
such  statutes,  so  far  as  concerns  such  liabil- 
itj,  are  to  be  strictly  construed.  They  are  a 
wide  departure  from  established  rules,  and, 
though  founded  upon  considerations  of  pub- 
lic policy  and  general  convenience,  are  not 
to  be  extended  beyond  the  plain  intent  of  the 
-words  of  the  statute,  as  said  by  Mr.  Cuok  in 
bis  work  on  Stocks  and  Stockholders,  (sec- 
tion 214.)  Again,  this  author  says,  in  speak- 
ing of  the  statutory  liability  of  stockholders 
for  debts  of  the  corporation  due  its  servants 
or  laborers:  "There  has  been  difSculty  in  de- 
termining what  persons  are  to  be  classed  as 
'servants;'  but  the  courts  are  not  inclined  to 
give  a  broad  application  to  the  word."  Sec- 
tion 215.  It  must  also  be  borne  in  mind  that 
while  the  legislature  has  in  such  acts  mani- 
fested a  purpose  to  guard  and  protect  the 
wages  of  a  certain  class,  it  does  not  follow 
that  the  class  should  be  extended,  by  any  lib- 
erality of  construction,  as  so  to  include  per- 
sons not  named.  The  court  should  be  slow 
to  enlarge  the  class  by  any  latitudinous  con- 
struction, not  only  upon  the  consideration 
above  stated,  but  for  the  further  resison  that 
the  legislature  is  not  to  be  presumed  to  place 
unnecessary  burdens  npon  the  corporations 
of  its  creation.  They  serve  a  most  valuable 
purpose  in  developing  and  building  up  the 
resources  of  the  state.  By  means  of  the  ag- 
gregation of  capital,  tbey  are  able  to  aocom- 
plish  great  and  much  to  be  desired  benefits 
to  the  public,  which  individual  means  and  ef- 
fort would  be  unable  to  achieve.  With  these 
general  principles  to  direct  ns,  we  are  to  as- 
certain, as  each  case  arises,  what  employe  is 
or  is  not  within  the  language  of  the  act.  In 
arriving  at  a  satisfactory  conclnsion,  we  find 
but  little  aid  and  comfort  from  the  adjudged 
cases  from  the  courts  of  other  states;  the 
same  language  receiving  very  different  con- 
struction at  the  hands  of  different  courts,  of 
equally  high  authority,  as  a  citation  of  some 
of  them  will  show.  The  following  persons 
have  been  held  not  to  fall  within  the  terms 
"servant"  or  "laborer:"  The  secretary  of  a 
manufacturing  company,  (CJolBn  v.  Reynolds, 
87  N.  T.  640;)  a  civil  engineer,  (Railroad 
Go.  v.  Leuffer,  S4  Fa.  St.  168;)  a  consulting 
engineer,  (Ericsson  v.  Brown,  38  Barb.  390;) 
an  assistant  engineer,  (Brockway  v.  Innes, 
89  Mich.  47;)  an  overseer  on  a  plantation, 
(Whitaker  v.lSmlth,  81  N.  C.  340;)  a  book- 
keeper and  Journal  manager,  (Wakefield  v. 
Fargo,  90  N.  Y.  213.)  These  cases  seem  to 
test  upon  the  idea  that  the  terms  named  have 
reference  only  to  persons  who  perform  menial 
or  manual  labor,  or,  rather,  to  persons  whose 
chief  employment  is  to  perform  such  labor, 
and  not  to  embrace  the  higher  class  named  in 
the  authorities  just  cited,  although  each  of 
the  persons  named  did  perform  more  or  less 
of  manual  labor,  as  incident  to  their  employ- 
ments.   On  the  other  hand,  a  master  me- 


chanic or  machinist  employed  by  the  year 
was  held  to  be  embraced  under  a  statute  pro- 
tecting clerks  or  laborers.  Sleeper  v.  Goodwin, 
67  Wis.  590,  31  N.  W.  Rep.  3o5.  But,  with- 
out  further  naming  the  cases,  we  refer  the 
curious  to  note  1  to  section  215,  Cook,  Stocks, 
where  a  number  of  cases  are  to  be  found. 

The  statute  under  consideration,  as  we 
have  seen,  uses  the  words,  "laborers,  serv- 
ants, clerks,  operators."  We  do  not  deem 
it  necessary  to  define  the  terms  "laborer"  or 
"operator,"  as  it  maybe  said  to  be  clear, 
under  the  principles  of  construction  that 
are  to  govern  us,  that  they  do  not  includethe 
traveling  salesman  on  a  salary  of  JftlOO  per 
month.  Whether  be  would  be  embraced 
under  the  term  "servants,"  it  would  be  diffi- 
cult to  say.  He  would  be,  if  we  were  at  lib- 
erty to  accept  the  term  in  its  broadest  sense, 
as  defined  by  Mr.  Wood  in  his  work  on  Mas- 
ter and  Servant,  viz. :  "The  word  *  servant,* 
in  our  legal  nomenclature,  has  a  broad  sig- 
nificance, and  embraces  all  persons,  of  what- 
ever rank  or  position,  who  are  In  tlie  employ, 
and  subject  to  the  direction  or  control,  of  an- 
other, in  any  department  of  labor  or  busi- 
ness. Indeed,  it  may,  in  most  cases,  be  said 
to  be  synonymous  with  '  employe.' "  Section 
1.  That  it  is,  however,  not  used  in  that  sense 
in  the  statute.  Is  shown  by  the  fact  that  other 
terms  are  used,  which  would  be  altogether 
unnecessary  and  idle,  if  it  were  meant  to  be 
synonymous  with  "employe."  We  would 
have  no  room  for  the  words  "laborer," 
"clerk,"  or  "operator."  Webster  deflne^ 
"clerk"  as  "an  assistant  in  a  shop  or  store, 
who  sells  goods,  keeps  accounts,"  ete.  Bou- 
vier  says  he  Is  a  person  In  the  employ  of  a 
merchant,  who  attends  to  only  part  of  his 
business,  while  the  merchant  himself  super 
intends  the  whole,  or  a  person  employed  in 
an  oSlce  to  keep  accounts  or  records.  Ra- 
palje  says:  "In  business  law,  an  assistant 
employed  to  aid  in  any  business,  mercantile 
or  otherwise,  subject  to  the  advice  and  direc- 
tion of  his  employer."  Rap.  &  L.  Law  Diet. 
219.  That  "clerk"  embraces  and  includes 
"salesman, "  seems  beyond  all  doubt.  If  the 
term  includes  the  salesman  who  remains  in 
the  shop  or  store,  we  can  see  no  reason  why 
it  does  not  include  the  salesman  on  the  road, 
under  like  terms  of  employment.  Each  makes 
sales,  collects  accounts,  handles  goods,  and 
acts  under  the  instruction  of  the  employer. 

It  is  worthy  of  note  that  the  act  of  1875, 
c.  142,  "to  provide  for  the  organization  of 
corporations,"  creates  an  individual  liability 
upon  the  stockholders  to  employes  in  differ- 
ent companies  in  different  language,  and 
some  of  the  corporations  created  are  left 
without  any  provision  at  all  on  the  subject. 
Thus  section  12  ("cotton  compress  and  ware- 
house" companies)  has  the  same  provision 
that  we  have  been  considering  for  mining 
and  manufacturing,  viz.:  "Laborers,  serv- 
ants, clerks,  and  operatives."  Section  18, 
(hotel  companies:)  The  terms  are  "laborers, 
servants,  and  clerks."  Section  21,  (as  to 
printing  and  publishing  companies:)    The 
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language  is:  "Journeymen,  for  wages  due, 
and  all  other  servants  and  employvs."  Sec- 
tion 22,  (hs  to  transfer  and  omaibus  com- 
panies:) "To  servants  and  agents."  Section 
24,  (steamboat  and  packet  companies:)  "To 
bands,  and  other  employes, " — while  there  is 
no  provision  at  all  on  the  subject  as  to  rail- 
way, turnpilie,  telegraph,  insurance,  or  street 
railway  companies,  building  associations, 
pawnbrokers,  levees,  banks,  or  Imigration  and 
real-estate  companies.  Whatever  may  have 
been  the  purpose  of  the  legislature  in  making 
these  distinctions,  they  do  not  materially 
help  us  to  a  decision  of  the  case  in  hand;  and 
we  have  referred  to  it  merely  as  a  matter  of 
interest  in  connection  with  the  subject  of 
statutory  liability  of  stockliolders,  so  far  as 
concerns  employes. 

There  was  no  error  in  the  action  of  the  cir- 
cuit judge;  and  his  judgment  in  favor  of  the 
plaintiff  for  the  full  amount  of  the  wages  or 
salary  shown  to  be  due  by  the  corporation 
will  be  atBrraed  against  the  stock  holders  sued 
herein,  with  interest  and  costs. 


Smith,  County  Clerk,  «.  Mayor,  Eto..  or 

Kashville. 

{Supreme  Court  of  Tennessee.    Feb.  1, 1890.) 

■Taxation— MnsioiPAL  Corpobatioss— Waibb- 

WORKS. 

1.  As  the  charter  of  the  city  of  NasbTllIe  (Acta 
Tenn.  1888,  o.  114,  i  17,  subd.  8)  authorizes  the 
mayor  and  oounoil  "to  provide  the  city  with  wa- 
ter by  water-worlrs,  •  •  •  and  to  provide  for 
the  prevention  and  extinguishment  of  fires, "  it 
eannot  be  held  that  the  city,  in  operating  water- 
works used  to  supply  its  oitizens  with  water,  and 
to  extinguish  fires  and  sprinlcle  streets.  Is  engaged 
In  a  private  enterprise,  or  performing  a  municipal 
f  auction  for  a  private  end,  though  It  imposes  water- 
rates  which  are  used  to  defray  the  expense  of  oper- 
ating the  water-works,  and  to  keep  down  ttle  in- 
terest on  the  indebtedness  incurral  in  their  con- 
etraction. 

9.  In  a  litigation  as  to  the  validity  of  a  tax  im- 
posed on  a  city  for  "  exercising  the  privilege  of  run- 
ning a  water  company"  within  its  limits,  ander  a 
atatute  (Acts  Tenn.  1887,  c.  1,  J  4,  pp.  80,  21)  pro- 
viding for  the  assessment  of  taxes  against  water 
eompanies  doing  business  "in  cities,  taxing  dis- 
tricts, or  towns, "  the  question  whether  the  city  can 
be  taxed  for  furnishing  water  to  Individuals  and 
factories  beyond  its  corporate  limits  cannot  be  ad- 
judged, because  not  put  in  issue;  there  being  also 
nothing  to  show  whether  suoh  individuals  and  fac- 
tories were  within  any  "city,  taxing  district,  or 
town." 

Appeal  in  error  from  circuit  court,  David- 
son county;  W.  K.  McAlister,  Jr.,  Judge. 

Ed.  M.  Woodall,  for  appellant.  Lytton 
Taylor,  for  appellee. 

Caldwell,  J.  This  record  raises  the 
question  of  the  liability  of  the  city  of  Kash- 
ville  for  a  privilege  tax  on  the  water-works, 
under  the  revenue  act  of  1887.  The  case 
was  before  the  court  on  petition  for  certiorari 
and  supersedeas  at  the  December  term,  1887, 
and  the  opinion  there  delivered  is  reported  in 
2  Fickle,  beginning  at  page  214, 6  8.  W.  Bep. 
273.  The  petition  alleged  the  construction 
and  maintenance  of  the  water-works  by  the 
city  in  its  corporate  capacity,  for  the  public 


good,  and  not  as  a  private  enterprise  for  pe- 
cuniary gain  or  profit,  and  this  court  held 
that,  in  the  absence  of  express  statutory  pro- 
vision on  the  sul)ject.  tlie  exemption  from 
taxation  arose  by  implication  of  law  from  tlie 
public  ownership,  nature,  and  use  of  the 
property,  as  revealed  by  the  allegations  of  the 
petition.  It  was  further  decided,  however, 
that  the  city  couid  not  in  that  mode  question 
its  liability  for  that  part  of  the  tax  assessed  in 
favor  of  the  state;  but  that  its  remedy  was  to 
pay  the  same  under  protest,  and  sue  to  re- 
cover the  amount  in  30  days,  as  provided  by 
the  act  of  1873.  Hence,  so  far  as  the  state 
was  concerned,  the  petition  was  dismissed. 
As  to  the  county  it  was  retained,  and  re- 
manded for  further  proceedings.  Subse- 
quently, the  amount  claimed  for  the  state  was 
paid  under  protest,  and  suit  to  recover  the 
same  was  brought  in  due  time.  This  new 
suit  and  what  remained  of  the  former  one 
were  then  consolidated  by  mutual  agreement, 
and  heard  together  berore  the  Honorable  'W. 
K.  MoAlister,  circuit  judge,  without  tlie 
intervention  of  a  jury.  Judgment  was  fur 
the  city,  and  there  is  an  appeal  in  error  on 
behalf  of  the  state  and  county. 

The  correctness  of  the  decision  heretofore 
made  by  tliis  court  on  the  allegations  of  the 
petition  is  conceded,  but  counsel  for  the  state 
and  county  say  that  the  proof  on  the  trial  re- 
futes those  allegations,  and  shows  that  the 
water-works  were  used  for  pecuniary  gain 
and  profit,  and  not  exclusively  for  the  pub- 
lic good.  P.  J.  Flsnigan,  comptroller  of  the 
city,  was  the  only  witness  introduced.  We 
give  the  material  part  of  his  evidence  in  Ids 
own  words,  as  found  in  the  bill  of  exceptions. 
He  said:  "That  said  city  always  owned  and 
operated  the  water-works,  *  *  *  and  it 
was  maintained  by  levying  a  tax  n|>on  per- 
sons in  said  city  who  used  the  water  supplied. 
That  the  water  was  used  for  extinguishing 
fire,  sprinkling  streets,  and  the  use  and  bene- 
fit of  citizens  in  said  city.  That  there  were 
several  factories  adjacent  to  said  city,  but  be- 
yond its  corporate  limits,  and  several  thickly- 
settled  places  in  close  proximity  to  said  city, 
which  from  time  to  time  were  annexed  to 
said  city.  That  the  factories  laid  their  own 
pipe,  connecting  with  the  city's  water-mains, 
and,  in  CHse  of  emergencies,  when  their 
private  water  supplies  were  exhausted,  thej 
used  water  furnished  by  the  city;  bat  this 
was  only  occasionally.  The  main  reasons 
why  connections  were  made  was  to  provide 
for  an  abundant  supply  of  water  in  case  of 
fire.  That  in  all  there  were  about  $6,000.00 
paid  by  factories  and  persons  living  adjacent 
to  the  corporate  limits.  That  this  •  •  • 
was  not  the  real  source  from  which  the  rev- 
enue was  derived.  That  abuut  985,000.00 
annually  were  derived,  [from  all  salea  of 
water,]  $50,000.00  of  which  went  to  pay  the 
operating  expenses,  and  the  remainder  to  pay 
the  interest  on  about  $1,000,000.00  invest«i 
by  said  city  in  the  water-works  improvement, 
and  that  the  remainder  was  not  sufiBcient. 
and  that  there  was  a  deficit  annuidly  which 
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was  made  up  from  other  sonrcps.  •  •  • 
That  the  fire  companies  responded  to  alarms 
when  given,  if  adjacent  to  tlie  city,  and  used 
water  furnished  by  the  city  in  extinguishing 
them,  and  bad  frequently  responded  to  alarms 
sent  in  from  factories  beyond  the  corporate 
limits." 

It  is  «een  at  once  that  the  water- works  are 
corporate  property.    That  is  not  denied.    Tlie 
debate  is  with  respect  to  tlie  nature  of  the 
use.     As  to  that,  for  the  sake  of  conven- 
ience, we  divide  all  the  purposes  for  which 
the  city  furnishes  water  into  three  clHSsee: 
(1)  Toextin$ruishing  fires  and  sprinkling  the 
streets;  (2)  to  supply  citizens  of  the  city;  (8) 
to  supplying  persons  and  factories  adjacent 
to  but  beyond  the  corporate  limits.     If  the 
business  were  confined  to  the  first  class, 
there  would  be  no  ground  to  base  a  decis- 
ion on,  so  clearly  would  tlie  use  be  excla- 
sively  for  public  advantage.     We  think  there 
can  be  but  little  more  doubt  about  the  sec- 
ond class,  especially  in  view  of  certain  words 
in  the  city  charter,  to  which  we  will  advert 
presently.     Nothing  should  be  of  greater 
concern  to  a  municipal  corporation  than  the 
preservation  of  the  good  health  of  the  in- 
habitants.   Nothing  can  be  more  conducive 
to  that  end  than  a  regular  and  sufficient  sup- 
ply of  wholesome  water,  which  common  ob- 
servation teaches  all  can  be  furnished  in  pop- 
ulous cities  only  through  the  instmmentali- 
ties  of  well-equipped  water-works.    Hence, 
for  a  city  to  meet  such  a  demand  is  to  per- 
form a  public  act,  and  confer  a  public  bless- 
ing.     It  is  not  strictly  a  governmental  or 
municipal  function,  which  every  municipal- 
ity is  under  legal  obligations  to  assume  and 
perform,  but  it  is  very  closely  akin  to  it,  and 
should  always  be  recognized  as  within  the 
scope  of  its  authority,  unless  excluded  by 
some  positive  law       If   the  responsibility 
be  voluntarily  assumed  or    fixed    by  law, 
whether  the  one  or  the  other,  the  perform- 
ance of  it  is  the  doing  of  an  act  for  the  pub- 
lic weal, — a  lending  of  corporate  property  to 
a  public  nse.    The  eighth  subseciion  of  sec. 
tion  17  of  the  charter  of  the  city  of  Nash- 
ville (Acts  1888,  C.  114)  enumerates  some  of 
the  lowers  conferred  upon  the  mayor  and 
city  council  in  these  words:   "To  provide  the 
city  with  water  by  water-works,  within  or 
beyond  the  Iwundaries  of  the  city,  and  to 
provide  for  the  prevention  and  extinguisb- 
ment  of  fires,  and  organize  and  establish  fire 
companies."  Here  the  first  clause,  "to  pro- 
ride  the  city  with  water  by  water- works,"  is 
very  broad  and  comprehensive,  and  was  ob- 
viously intended  to  authorize  the  corporation 
to  famish  the  inhabitants  of  the  city  with 
water.     Having  accepted  the  charter,  and 
nndertaken  to  exercise  this  authority  in  the 
manner  detailed  by  the  witness,  it  cannot  be 
held  that  the  city  in  doing  so  is  engaging  in 
a  private  enterprise,  or  performing  a  municl- 
p^  function  for  a  private  end.    It  is  the  use 
of  corporate  property  for  corporate  purposes, 
in  the  sense  of  the  revenue  law  of  1877.    It 
can  make  no  difference  whether  the  water  be 


furnished  the  inhabitants  as  a  gratuity  or 
for  a  recompense;  the  sum  raised  in  the  lat- 
ter case  being  reasonable,  and  applied  for 
legitimate  purposes.  So  raising  a  fund  to 
help  defray  the  expense  of  operating  the 
water- works,  and  to  keep  down  the  interest 
on  the  city's  indebtedness,  incurred  in  the 
eonetruction  thereof,  is  no  more  engaging  in 
business  for  gain  and  profit  than  would  be 
the  assessment  and  collection  of  taxes  for 
that  or  any  other  legitimate  object.  To  the 
extent  that  money  is  realized  by  sale  of  water, 
if  it  l>e  so  teimed,  the  necessity  of  laying 
taxes  in  the  usual  way  is  diminislied.  If 
the  water  were  furnished  free  of  charge,  then 
the  expenses  of  operating  the  works  and 
meeting  the  interest  on  the  debt  would  have 
to  be  met  by  an  increased  tax  assessment. 

We  believe  the  views  here  expressed  are 
sustained  not  only  by  sound  reason  and  policy, 
but  also  by  the  weight  of  adjudged  cases.  In 
a  Connecticut  case  it  was  decided  that  land 
owned  by  the  city  of  Hartford,  and  used  for 
reservoirs  for  collecting  and  storing  water  for 
the  benefit  of  its  inhabitants,  was  not  subject 
to  taxation  by  the  town  of  West  Hartford,  in 
which  the  land  was  situated;  and,  further, 
that  the  question  of  exemption  was  not  af- 
fected by  the  fact  that  the  water  was  sold  to 
consumers^  and  the  water-rente  applied  in 
payment  of  Interest  on  the  investment,  and 
incidental  expenses.  In  the  same  case  it  was 
further  held  that  another  portion  of  the  same 
tract,  bought  by  the  water  commissioners  at 
tlie  same  time,  was  not  exempt,  because  not 
used  for  reservoirs  or  other  public  purposes. 
Town  of  West  Hartford  v.  Board,  44  Conn. 
867.  By  act  of  the  legislature  of  New  York 
a  certain  board  of  commissioners  of  Rochester 
was  authorized  to  determine  and  execute  the 
best  and  must  expedient  plan  of  supplying 
that  city  "  with  a  sufficient  quantity  of  pure 
and  wholesome  water  for  the  use  of  its  in- 
habitants and  the  extinguishment  of  fires." 
Laws  1872^  a.  887.  As  a  part  of  this  plan 
lands  were  purchased  in  the  town  of  Rush, 
and  a  reservoio  was  erected  thereon.  Water 
was  supplied,  therefrom  for  the  city's  own  use, 
and  for  the  consumption  of  the  inhabitants; 
the  latter  paying  psescribed  water-rates.  The 
amount  of  rente  received  from  consumers  of 
the  water  was  less  than  the  interest  on  the 
bonds  issued  for  the  construction  of  the 
works.  One  question  submitted  to  the  court 
on  those  facte  was:  "Can  the  town  of  Rush 
legally  impose  a  tax  upon  the  said  property 
of  the  city  of  Rochester?"  The  court  of  ap- 
peals, speaking  through  Danforth,  J.,  said 
that  it  could  not,  because  the  water-works, 
being  "for  the  public  good,"  were  in  legal: 
contemplation  "held  for  public  purposes." 
City  of  Rochester  v.  Town  of  Rush,  80N.Y. 
302.  Other  cases  in  harmony  with  these  two 
might  be  cited,  but  that  is  not  deemed  neces- 
sary. 

The  cases-  relied  on  as  in  direct  conflict  we 
do  not  find  to  be  so.  The  strongest  adverse 
case  is  that  of  City  of  Louisville  v.  Com.,  1 
DUV..295.    There  theoourt,  in  discussing  the 
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Implied  exemption  of  municipal  property  from 
taxation,  used  this  language :  "The  more  pre- 
cise and  distinctive  test  for  classiflcation  is 
this :  Whatever  property,  such  as  court-house, 
prison,  and  the  like,  which  became  necessary 
or  useful  to  the  administration  of  tlie  munic- 
ipal government,  and  is  devoted  to  that  use, 
is  exempt  from  state  taxation;  but  whatever 
is  not  so  used,  but  is  owned  and  used  by  Louis- 
ville in  its  social  or  commercial  capacity,  as  a 
private  corporation,  and  for  its  own  proSt, 
such  as  vacant  lots,  market-houses,  flre-en- 
gines,  and  the  lilse,  is  subject  to  taxation." 
1  Diiv.  298.  It  will  be  observed  that  reser- 
voirs or  water-works  are  not  enumerated 
here;  and  we  are  not  Informed,  and  cannot 
with  certainty  determine  from  the  language 
used,  on  whicli  side  of  the  line  the  learned 
Judge  would  liave  placed  such  property  if  he 
had  mentioned  it  in  the  classiflcation  of  ex- 
empt and  non-exempt  property.  So  it  is  not 
necessarily  an  authority  in  point 

The  Iowa  case  does  not  touch  the  question 
at  all.  Here  the  water-works  were  owned 
and  operated  by  a  private  company,  and  not 
by  the  city.  The  company  bound  itself  to 
furnish  the  city  of  Des  Moines  and  its  inhab- 
itants with  pure  and  wholesome  filtered 
water  at  certain  rates,  and,  after  a  limited 
period  of  time,  to  sell  aU  of  its  property  used  in 
its  business  to  the  city,  at  its  election.  Be- 
cause of  this  arrangement  and  contract  with 
the  city,  the  company  denied  its  liability  for 
taxes.  Chief  Justice  Bothbock,  in  deliver- 
ing the  opinion  of  the  court,  said:  "The  fact 
that  the  city  is  furnished  water  for  which  it 
pays  what  is  presumed  to  be  a  fair  consider- 
ation does  not  change  the  property  from  a 
private  to  a  public  use.  The  reservation  of 
the  city  of  the  right  to  purchase  the  works 
does  not  invest  it  with  any  title  or  right  to 
the  property,  or  in  any  sense  make  It  poblio 
property,  until  it  shall  elect  to  purchase. " 
In  re  Water  Co.,  48  Iowa,  824. 

If  possible,  the  decision  In  the  case  of 
Bailey  v.  Mayor,  etc.,  3  Hill,  531,  is  sllll  fur- 
ther from  the  question  before  us.  That  was 
an  action  against  the  city  for  damages  for 
injuries  resulting  from  the  negligent  and 
unskillful  construction  of  a  dam  by  the  city 
water  commissioners.  The  commissioners 
were  held  to  be  the  agents  of  the  city  in  such 
a  sense  tliat  it  was  liable  for  the  injuries 
complained  of.  No  question  of  taxation  was 
raised  in  the  case.  Mr.  Cooley  and  Mr.  Desty 
both  lay  down  the  rule  that  municipal  prop- 
erty is  by  implication  exempt  from  taxation 
when  put  to  a  public  use,  and  that  it  is  not 
exempt  when  not  so  used.  They  give  in- 
stances of  both  classes  and  cite  the  cases. 
Each  author  gives  some  prominence  to  the 
Kentucky  case  reported  in  1  Duvall,  but  Mr. 
Cooley,  in  liis  concluding  sentence,  says  that 
the  doctrine  of  that  case  would  seem  to  limit 
implied  exemptions  unreasonably,  unless  re- 
stricted to  the  case  of  special  assessments. 
Cooley,  Tax'n,  172-174;  1  Desty,  Tax'n, 
48,49, 

With  respect  to  the  third  class,  there  is  an 


equally  obvions  though  altogether  dlfFerent 
solution  of  the  question.  It  is  this:  The  tax 
in  litigation  was  assessed  against  the  city  of 
Nash^lle  for  "exercising  the  privilege  o( 
running  a  water  company  "  within  her  own 
limits,  in  a  city  "of  40,(K)0  inliabitants,  or 
over;"  the  amount  of  the  tax,  as  to  the 
state's  part,  being  determined  by  the  statute 
according  to  proportion .  Ttiere  is  no  assess- 
ment for  the  privilege  of  doing  the  business 
of  a  water  company  elsewhere  than  in  the 
city;  hence,  if  there  be  liability  to  the  tax  for 
furnishing  water  to  any  other  person  than 
her  own  citizens,  to  individuals  and  factories 
adjacent  to  and  beyond  her  corporate  limits, 
that  liability  cannot  be  adjudged  in  this  case 
because  not  pnt  in  issue.  Moreover,  in  ad- 
dition to  the  lack  of  such  issue,  it  does  not 
appear  in  this  record  that  the  persons  and 
factories  receiving  the  water  outside  of  the 
limits  of  Nashville  were  in  any  city,  town, 
or  taxing  district,  nor,  if  in  any  of  these,  the 
number  of  inhabitants  tlierein.  Yet  such 
facts  are  indispensable  to  a  correct  determi- 
nation of  liability  or  non-liability  for  the  tax, 
and  for  an  ascertainment  of  the  amount  of 
tax,  if  liability  exists.  The  tax  is  to  be  as- 
sessed against  water  companies  doing  busi- 
ness "in  cities,  taxing  districts,  or  towns," 
and  the  amount  of  the  state's  part  of  the  tax 
varies  from  §50  to  $600,  according  to  popu- 
lation ranging  from  500  to  40,000,  or  oyer. 
Acts  1887,  c.  1,  §  4,  pp.  20,  21.  Let  the 
judgment  be  affirmed. 


Crbutz  «.  Heil  et  al. 
{Oowrt  of  Appeal*  of  KetUnuScjj.    Jan.  14,  IflBQ.) 

LrrB-Tsx^HTS — Coia>Roi[t8a — Coxsidbbatiox. 

1.  A  Ufe-tenant  is  entitled  to  no  compensation 
for  taxes  or  improvementB  against  the  remainder- 
men, and  where  a  married  woman  is  the  Ufe-tenant 
t^e  same  role  applies  to  her  husband. 

3.  The  widow  of  a  testator  was  empowered  by 
his  will  to  invest  the  prooeeds  of  certain  of  his  per- 
sonal property  in  a  house  and  lot,  the  title  to  be 
vested  in  her  during  her  widowhood,  and  in  the 
event  of  her  marriaee  to  be  divided  in  the  propor- 
tion of  one-third  to  ner  for  life  and  remainder  to 
Elolntlffs.  The  widow  bad  the  absolute  title  to  the 
ouse  and  lot  conveyed  to  herself,  and  soon  after 
married  defendant,  and  lived  with  him  on  the  prop- 
erty. During  this  time  the  taxes  on  thepropertr 
we're  paid,  and  it  was  Improved.  At  her  aeatn 
plaintiffs  claimed  the  property,  and,  on  defendant's 
refusal  to  surrender  j)osse8Sion,  the  parties  com- 
promised by  plaintiffs  executing  a  mortgage  in 
favor  of  defendant  for  tSOO,  payable  when  they 
should  sell  the  property;  defendant  to  remain  in 
possession,  rent  free,  until  such  sum  should  be  ■ 
paid.  Defendant  was  fuUy  aware  that  he  had  do 
estate  in  the  property.  Held,  that  there  was  no 
oonsideratlon  whatever  tor  the  compromise,  and 
that  the  fact  that  defendant  threatened,  and  plain- 
tiff dreaded,  a  lawsuit,  was  not  alone  sofllcient  to 
uphold  the  agreement. 

Appeal  from  chancery  court,  Campbell 
county. 

"To  be  officially  reported." 

Action  by  William  A.  Heil  and  otbeis 
against  H.  Z.  Creutz,  to  set  aside  a  compro- 
mise agreement.  Judgment  for  plaintiflk. 
Defendant  appeals. 
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ff.  H,  Ahlering  and  Geo.  Wtuhington,  for 
appellant.    Craxcford  di  Irtotn,  for  appellees. 

Bennett,  J.    Mrs.  Creutz,  wife  of  the  ap- 
pellant, was  the  widow  of  Valentine  Heil, 
deceased,  who  died  in  1866,  leaving  the  wid- 
ow aforesaid,  and  the  appellees,  as  children 
by  himself  and  said  widow.     Said  Heil  left  a 
will,  by  which  his  widow  was  empowered  to 
dispose  of  certain  personal  property,  and  in- 
vest so  much  of  the  proceeds  as  she  might 
deem  necessary  in  a  house  and  lot,  the  title 
to  be  vested  in  her  forandduringher  widow- 
hood, remainder  in  fee  to  the  appellees  in 
equal  portions;  and,  in  the  event  of  her  mar- 
riage, to  be  divided  in  the  proportion  of  one- 
third  to  her  for  life,  and  remainder  to  the 
appellees  in  equal  proportions.     The  widow 
did  not  follow  the  directions  of  the  will  in 
makingsaid  investment;  but  on  the  20th  day 
of  June,  1867,  she  traught  the  house  and  lot 
in  controversy  with  said  proceeds,  and  had 
the  absolute  title  conveyed  to  herself.    !N'ot 
long  thereafter  the  appellant  married  said 
widow.    They  lived  together,  as  husband  and 
wife,   until  her  death,  which  occurred  in 
1883.     All  of  this  time  the  title  to  said  house 
and  lot  was  in  Mrs.  Heil,  and  she  and  the  ap- 
pellant, together  with  the  children,  lived  in 
it.     During  said  time  the  taxes  on  said  prop- 
erty were  paid,  and  it  was  improved.    With- 
in a  year  and  a  half  after  the  appellees,  the 
children  by  the  first  husband,  came  of  age, 
they  set  up  a  formal  claim  to  this  property. 
The  appellant,  being  in  possession  of  it,  re- 
fused t^  surrender  the  ^lossession.    The  ap- 
pellees thereupon  consulted  a  lawyer,  who 
advised  them  that  the  appellant  had  no  in- 
terest in  said  property,  nor  any  right  to  com- 
pensation for  any  taxes  that  he  might  Imve 
paid  on  the  property,  nor  compensation  for 
any  improvements  that  he  might  have  put 
thereon.     Notwithstanding  this  advice,  the 
appellant  and  appellees,  as  is  alleged,  com- 
promised their  differences  relative  to  said 
property  rights,  by  the  appellees  executing  to 
the  appellant  a  mortgage  on  said  house  and 
lot  for  the  sum  of  ^00,  payable,  without 
interest,    when    the    appellees    should   sell 
said  property,  and  the  appellant  to  remain 
in  the  possession  of  the  property,  rent  free, 
until    said   sum   should    be    paid.     About 
three  years  after  said  compromise  the  appel- 
lees sought,  by  this  suit,  to  set  it  aside.    We 
think  that  it  clearly  appears  from  the  evi- 
dence that  the  widow  of  Valentine  Heil  pur- 
chased said  property  with  the  proceeds  of  the 
personal  property  with  which  he  authorized 
her  to  buy  a  house  and  lot;  indeed,  there  is 
no  dispute  as  to  this  fact.    We  also  think 
that  It  clearly  appears  that  the  appellant 
knew,  in  the  life-time  of  his  wife,  that  she 
only  claimed  a  life-estate  in  said  property; 
for  she  told  him  that,  at  her  death,  the  chil- 
dren would  turn  bim  out,  and  he  could  not 
hold  the  property  as  a  home.    Hence  he  had 
her  to  make  a  will  giving  him  a  life-estate  in 
the  property,    But  after  her  death  he  aban- 
don^ the  idea  of  trying  to  bold  under  the 


will,  because  his  wife  had  no  estate  to  will. 
It  is  clear  that  at  the  time  of  the  compromise 
he  was  fully  aware  of  the  fact  that  he  had  no 
estate  in  said  property.  The  appellant,  dur- 
ing the  life  of  his  wife,  lived  on  said  prop- 
erly, and  enjoyed  the  use  of  it  as  a  home,  rent 
free,  in  right  of  his  wife's  life-estate.  It  is 
settled  by  this  court  (see  Johnson  v.  Stew- 
art, 8  Ky.  Law  Bep.  857)  that  a  life-ten- 
ant is  entitled  to  no  compensation  for  taxes 
or  improvements,  against  the  remainder- 
men, because  he  enjoys  the  use  of  the  prop- 
erty. Its  yield,  etc.,  free  of  rent;  therefore  he 
should  pay  the  taxes  and  keep  the  property 
improved.  And,  as  the  husband  is  entitled 
to  the  use  and  profits  of  the  wife's  life-estate, 
the  same  rule  as  to  rents  and  improvements 
should  apply  to  him.  Besides,  the  weight  of 
evidence  is  thitt  the  taxes  were  paid,  and  im- 
provements paid  for,  or,  at  least,  the  princi- 
pal pait  of  them,  with  the  earnings  of  the 
appellees.  From  the  record  before  us  we  re- 
gard it  as  certain  that  the  appellant  had  not 
as  much  as  a  shadow  of  legal  or  equitable  ti- 
tle to  a  life-estate  in  said  property,  and  his 
right  to  compensation  for  taxes  and  improve* 
ments  were  equally  groundless.  So  the  ques- 
tion arises,  was  there  any  consideration  for 
the  promise  to  pay  said  $800?  According  to 
the  authorities,  this  question  must  be  an- 
swered in  the  negative.  Tills  court,  in  the  case 
of  Mitcliell's  Heirs  v.  Long,  5  Litt.  Sel.  Cas.  72, 
said :  "  To  sanction  the  compromise,  it  is  suf- 
ficient that  there  was  an  honest  claim  on  his 
part,  asserted  without  fraud,  and  that  there 
was  a  real  ground  of  dispute."  In  Pitkin  v. 
Noyes.  48  N.  H.  294,  It  is  said:  "The  sur- 
render  or  discharge  of  a  claim  which  is  utter- 
ly without  foundation,  and  known  to  be  so, 
is  not  a  good  consideration  for  a  promise; 
but  it  is  otherwise  if  the  claims  are  doubt- 
ful, and  so  understood  by  the  parties,  and  in 
such  a  case  the  consideration  will  not  be  de- 
feated by  showing  that  in  fact  no  valid  claim 
really  existed. "  It  seems  that  the  inquiry  is 
whether  the  party  relying  on  the  agreement 
had  reasonable  and  probable  cause  for  believ- 
ing that  the  question  was  doubtful,  and  that 
the  right  might  ultimately  prove  to  be  with 
him.  It  other  words:  "It  is  sufildent  that 
there  was  an  honest  claim  on  his  part,  as- 
serted without  fraud,  and  that  there  was  a 
real  ground  of  dispute."  If  the  point  is  so 
clear  that  it  can  only  be  answered  in  one 
way,  the  compromise  will  be  invalid  as  want- 
ing a  consideration  to  upiiold  it.  The  ade- 
quacy of  tlie  consideration  cannot  be  inquired 
into,  but  the  want  of  any  consideration  what- 
ever may  be  inquired  into.  The  verdict  of  a 
jury  or  the  decision  of  a  court  depends  in  a 
grt^ater  or  less  degree  upon  the  human  will  as 
to  what  is  riglit  and  equitable  in  a  given  state 
of  case;  but  when  the  given  state  of  case  has 
received  such  judicial  interpretation  as  to  ad- 
mit of  no  question,  supposing  that  the  judi- 
cial mind  will  continue  to  run  in  the  same 
channel,  (and  such  supposition  should  always 
be  indulged  in,)  then  there  can  arise,  in  a 
legal  or  equitable  sense,  no  consideration  for 
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a  compromise  of  such  matter.  It  Is  only  In 
reference  to  snch  matters  as  counsel,  learned 
in  the  law,  or  courts,  might  differ,  although 
the  right  ultimately  turns  out  to  be  wholly  on 
one  side,  that  constitutes  a  valid  considera- 
tion for  compromising  such  matters.  The 
quantity  of  such  consideration  cannot  be 
measured,  hence  its  adequacy  will  not  be  in- 
quired into.  There  was  no  consideration 
whatever  for  this  compromise.  The  fact  that 
the  appellant  threatened  a  lawsuit,  and  the 
appellees  dreaded  a  lawsuit,  was  not  alone 
sufficient  to  uphold  the  agreement.  It  is  not 
the  mere  threat  or  fear  of  a  lawsuit,  on  a 
groundless  pretense,  that  will  constitute  a 
consideration  sufficient  to  uphold  an  agree- 
ment. If  it  were  so,  a  threat  to  go  to  law 
about  the  plainest  matter  and  the  most  un- 
disputed right  would  be  sufficient;  but  the 
threat,  to  be  sufficient,  must  be  founded  up- 
on some  claim,  as  above  indicated.  The 
Judgment  is  affirmed. 


BOSENFELD  «.  QolXmOTB. 
(Court  cf  Appeals  of  Kentucky.  Jan.  10, 1S90.) 
Composition  with  Cbbuitors— Fkadd. 
1.  naintlff  loaned  defendant,  his  step-son, 
money  to  become  a  member  of  a  firm,  and,  by  rea- 
son 01  his  son  being  such  partner,  also  made  a  loan 
to  the  firm.  Just  before  the  institution  of  bank- 
ruptcy proceedings  against  the  firm,  defendant  ex- 
ecuted to  plaintiff  two  notes,  one  for  his  individual 
debt,  and  the  other  for  the  firm  debt,  secured  by  a 
mortgage  on   his  wife's  real  estate.     Plaintiff 

e roved  the  firm  note  in  the  bankruptcy  proceed- 
igs,  and  accepted  a  composition.  Subsequently 
the  note  for  defendant's  individual  debt  was  re- 
newed by  notes  maturing  after  the  period  fixed  for 
the  maturity  of  the  composition  notes.  In  an  ac- 
tion on  these  renewal  notes  it  was  claimed  that  the 
original  note  was  executed  to  plaintiff  in  advance 
of  the  composition,  and  in  consideration  of  his 
promise  to  assent  to  and  assist  it,  and  that  this  was 
a  fraud  which  vitiated  the  note,  and  all  renewals 
thereof.  Defendant  failed  to  testify  to  any  prom- 
ise of  plaintiff,  or  that  a  word  was  ever  said  be- 
tween them  about  the  composition.  Plaintiff  tes- 
tified that  be  never  paid  any  attention  to  the  bank- 
ruptcy proceedings,  and  only  accepted  the  compo- 
slUon  at  defendant's  instance.  Held,  that  a  judg- 
ment in  favor  of  defendant  would  be  set  aside. 

a.  The  mere  f aot  of  taking  a  note  for  the  debt, 
secured  by  a  mortgage  upon  the  wife's  property, 
when  the  firm  was  insolvent,  and  contemplating  a 
composition,  does  not  evidence  a  corrupt  agree- 
ment. 

Appeal  from  Louisville  law  and  equity 
court. 

"Not  to  be  officially  reported." 

An  action  on  promissory  notes  brought  by 
Albert  Bosenfeld  against  Charles  Goldsmith. 
Judgment  for  defendant.    FlaintiS  appeals. 

Willson  &  Thum  and  ff.  H.  Wald,  for  ap- 
pellant. Brown,  Humphrey  A  Davie,  for 
appellee. 

Holt,  J.  The  appellee  to  the  step-son  of 
the  appellant.  When  the  parents  intermar> 
ried  the  appellee  was  but  11  years  old,  and 
the  relations  between  the  parties  appear  to 
have  been  altogether  kindly  until  the  bring- 
ing of  this  action,  in  1887.  Not  long  after 
the  appellee  became  of  age,  and  in  1869,  the 
appellant  loaned  him  money  to  become  a  mem- 


ber of  the  Qrm  of  Fechhetmer,  S[arpeles  ft 
Co. ;  and  thereafter,  by  reason  of  the  step-son 
being  such  partner,  also  made  a  loan  to  the 
firm;  so  that  in  December,  1876,  the  appellee 
owed  him  (6,000  individually,  and  the  firm  a 
like  sum, — the  latter  debt  being  evidenced 
by  notes  secured  by  indorsement.  Abont 
January  1, 1877,  the  firm  suspended  payment 
The  appellant  had  great  confidence  in  his 
step-son,  and  appears  to  have  always  relied 
upon  him  to  see  to  the  payment  of  both  debts. 
On  January  6, 1877,  the  appellee  executed  to 
him  two  notes,  for  86,000  each, — one  being 
for  the  individual  and  the  other  for  the  firm 
debt, — and  to  secure  their  payment  the  ap- 
pellee's wife  executed  a  mortgage  upon  bt-r 
real  estate.  At  the  appellee's  instance,  how- 
ever, ft  was  never  recorded,  and  the  wife 
subsequently  sold  it,  and  nothing  was  realized 
from  it  upon  these  notes.  In  February. 
1877,  the  firm  became  involuntary  bankrupts, 
and  petitioned  tor  a  composition.  The  ap- 
pellant proved  the  notes  he  held  upon  the 
firm,  and  an  attorney,  under  a  power  of  at> 
torney  from  him,  consented  to  the  composi- 
tion of  80  cents  to  the  dollar,  and  it  was  ap- 
proved by  the  court  on  April  9,  1877.  The 
appellant  appears  to  have  paid  but  little  at- 
tention to  the  bankruptcy  proceeding,  and 
there  are  circumstances  tending  to  show  that 
the  appellee  was  looking  to  it  upon  the  part 
of  the  appellant.  In  August,  1878,  the  par- 
ties to  this  suit  had  a  settlement,  resulting 
in  the  execntion  by  the  appellee  to  the  appel- 
lant of  new  notes, — one  of  $6,000,  payable 
January  1. 1886,  and  six  of  $1,000  each,  pay- 
able at  intervals  of  a  year,  and  some  others 
as  interest  notes.  All  of  these  notes  were 
subsequently  paid,  save  the  $6,000  one,  and 
two  interest  notes  of  $120  each.  February 
12,  1886,  the  appellant,  in  pursuance  of  a 
written  agreement  between  them,  surren- 
dered to  the  appellee  these  three  notes,  the 
two  smaller  ones  being  paid,  and  received,  in 
lieu  of  the  larger  one,  six  notes,  for  $1,000 
each,  payable  at  yearly  intervals,  together 
with  new  interest  notes  covering  the  exten- 
sion. The  contract  provided  that,  in  case  of 
default  of  payment  of  any  one  of  the  notes 
for  a  certain  time  after  maturity,  all  should 
become  due,  save  that  any  interest  notes  not 
then  dueshould  be  surrendered  to  the  appellee. 
The  $1,000  note  first  maturing  and  an  inter- 
est note  were  not  paid.  The  appellant  sur- 
rendered them  to  the  appellee,  he  executing- 
in  lieu  three  notes,  of  $363  each.  This  ac- 
tion is  upon  the  last-named  three  notes,  the 
five  principal  notes  of  $1,000  each,  and  two- 
interest  notes  of  $75  each,  there  having  been 
a  default  of  payment  of  a  second  note.  7he 
only  defense  is  that  they  are  tainted  with  an 
illegal  agreement,  made  between  the  appel- 
lant and  the  appellee,  in  fraud  of  the  creKiit- 
ors  of  the  latter.  It  is  not  pretended  Ijut 
what  the  money  was  originally  loaned  by  the 
appellant  as  above  stated,  and  while  eqaity 
abhors  fraud,  and  will  not,  as  a  general  role, 
aid  a  party  to  it  as  to  any  one,  yet  it  is  sug- 
gestive that  here  no  creditor  is  complaining*. 
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and  for  10  years  after  the  time  when  the  ap- 
pellee claims  that  he  and  Ihe  appellaot  com- 
mitted the  fraud  nothing  of  the  kind   was 
ever  suggested.    It  is  claimed  that  the  note 
for  86.000,  executed  January  6,  1877,  was 
given  in  consideration  of  the  appellant's  con- 
senting to  the  composition  agreement;  and 
that  this  was  a  fraud  upon  the  other  credit- 
ors of  the  ap{)ellee,  which  vitiated  the  note 
and  all  renewals  of  it.     The  appellee's  plead- 
ings are  somewhat  contradictory.     The  orig- 
inal answer  avers,  in  substance,  that  it  was 
agreed  l>etween  the  appellant  and  the  appel- 
lee, befoi-e  the  institution  of  the  t)ankruptcy 
proceedings,  that  if  the  appellant  would  con- 
sent to  the  composition,  his  debt  of  f6,000 
should  not  be  thereby  discharged,  but  when 
the  settlement  should  be  confirmed  so  as  to 
bind  the  other  creditors  the  appellee  would 
execute  to  him  his  notes  for  the  entire  debt; 
and,  in  consideration  of  this  agreement,  the 
appellant  signed  the  composition  article,  and 
agreed  not  to  resist  the  composition  proceed- 
ings, and  the  notes  were  executed  after  they 
became  final.    At  the  close  of  the  testimony 
the  appellee  shifted  his  ground  somewhat, 
and  by  an  amended  answer  set  up  that  the 
notes  were  executed  after  the  composition 
proceedings,  because  the  appellant  refused 
to  receive  tlie  composition  per  cent,  in  full  of 
his  debt,  and  demanded  the  notes;  and  that 
they  were  without  consideration.     The  law 
and  facts  were  by  consent  submitted  to  the 
court.    The  judgment  finds  a  state  of  case 
not  presented  by  either  of  the   appellee's 
pleadings,  when  separately  considered,  to- 
wit,  that  the  appellant  Itnew  prior  to  Janu- 
ary 6, 1877,  that  the  firm  intended  to  seek  a 
compromise  with  its  creditors;  and  in  consid- 
eration that  be  would  assent  to  and  assist  it 
by  naeans  of  his  debt,  instead  of  ol)strucUng 
it,  the  $6,000  note  was  executed  to  him  in 
advance,  with  the  promise  that  if  the  com- 
position was  perfected  it  should  be  paid  in 
full.    The  amended  answer  is  not  of  such  a 
character  as  to  entirely  supersede  the  original 
one.    It  amended  it  to  a  certain  extent,  and 
thus  far,  but  no  further,  was  a  substitute 
for  it.    To  the  extent  of  the  amendment  on- 
Ij,  the  original  answer  must  l>e  regarded  as 
having  been  abandoned. 

Viewing  the  appellee's  pleadings  thus,  tiiey 
are  to  be  regarded  as  having  presented  the 
state  of  case  found  by  the  court,  and  the  ques- 
tion remains,  is  the  finding  supported  by  the 
testimony?  This  is  not  a  case  where  a  bank- 
rapt,  without  the  knowledge  of  bis  other 
creditors,  gives  to  one  creditor,  after  the  mak- 
ing; of  a  composition  agreement,  notes  for  the 
balance  of  bis  debt,  which  will  mature  before 
the  notes  given  in  composition.  There  is 
perhaps  some  question  whether  the  notes  in 
suit  are  renewals  of  the  firm  or  the  individual 
debt  of  the  appellee;  but,  concedingthat  they 
were  given  for  the  firm  debt,  yet  the  note  of 
January  6, 1877,  was  given  before  the  insti- 
tution of  any  proceedings  in  bankruptcy; 
T.ias.w.no.27— 68 


and  we  therefore  again  recur  to  the  question, 
was  it  executed  in  consideration  of  tlie  appel- 
lant's consenting  to  the  composition  agree- 
ment? A  promise  by  a  debtor,  after  his  dis- 
charge in  bankruptcy,  to  pay  a  creditor  what- 
ever may  be  yet  owing  to  him,  is  not,  of 
course,  unlawful.  So  a  promise  by  a  partner, 
after  the  discharge  of  a  partnership  debt  by 
composition  in  bankruptcy,  to  pay  it  in  full,  is 
lawful,  and  enforceable  without  any  new  con- 
sideration. In  reMerriman's Estate, 44Conn. 
587;  Higgins  v.  Dale,  28  Minn.  126, 9  N.  W. 
Hep.  583.  In  this  instance  a  note  was  given  on 
January  6,  1877,  and  just  before  the  institu- 
tion of  the  proceedings  in  bankruptcy,  for  the 
debt.  Not  until  August,  1878,  was  it  renewed, 
and  then  none  of  the  uotes  given  in  renewal 
were  to  mature  within  the  period  fixed  for  the 
maturity  uf  the  composition  notes  given  to  the 
other  creditors ;  so  that  unless  the  note  given 
prior  to  the  bankruptcy  was  executed  In  coin 
sideration  that  the  appellant  would  consent 
to  the  composition  agreement,  thus  working 
a  fraud  upon  the  other  creditors,  it  was  n<^ 
invalid,  nor  are  the  notes  given  in  renewal  of 
it  The  mere  fact  of  taking  a  note  for  th« 
debt  secured  by  mortgage  upon  the  wife's 
property  wlien  the  firm  was  insolyent,  and 
contemplating  a  composition  with  its  credit- 
ors, does  not  evidence  a  corrupt  agi-eement. 
This  was  no  preference,  within  the  prohibi- 
tion of  the  bankrupt  law.  Dalrymple  v.  Hil- 
lenbrand, 62  N.  Y.  5.  When  the  appellant 
offered  tlie  notes  in  evidence  he  had  a  prima 
facie  case.  Only  the  parties  to  the  suit  tes- 
tify to  what  occurred  lietween  them.  The 
appellee  fails  to  bear  witness  to  the  statements 
in  his  pleadings.  He  utterly  fails  to  testify 
to  any  promise  of  the  appellant  of  any  char- 
acter whatever.  He  does  not  prove  that  the 
appellant  ever  said  a  word  al>out  the  compo- 
sition, or  intimated  a  threat  of  resistance  to 
it,  or  an  unwillingness  to  agree  to  it.  The 
onus  was  upon  the  appellee  to  show  the  un- 
lawful agreement  or  arrangement.  It  was 
not  necessary,  of  course,  to  show  it  by  prov- 
ing an  express  contract  as  to  it;  but  the  most 
that  the  appellee  himself  testifies  to,  when 
his  entire  evidence  is  considered,  is  that  the 
appellant  looked  to  him  for  bis  debt,  and  this 
was  not  only  undoubtedly  true,  but  quite  nat- 
ural. An  unlawful  agreement  should  not  be 
presumed  from  what  is  proven  in  this  XMse. 
It  should  result  from  sometliing  more  than 
mere  suspicion,  but  ground  for  it,  even,  is 
not  shown.  The  appellant  testifies  that  not 
a  word  was  ever  said  between  him  and  the 
appellee  as  to  any  composition  with  the  cred- 
itors; that  he  never  paid  any  attention  to  it, 
or  the  bankruptoy  proceedings,  and  signed 
the  power  of  attorney  relating  to  them  and  the 
debt  at  the  instance  of  the  appellee.  A  care- 
ful examination  of  the  testimony  is  convinc- 
ing that  the  Judgment  is  entirely  unsustained 
by  it,  and  the  judgment  is  reversed,  with  di- 
rections to  render  a  judgment  for  the  appel- 
lant. 
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Deposit  Bank  of  Owensboho  v.  Daviess 
County  Court. 

Daviess  County  Court  c.  Wobthington's 

Adm'b  et  al. 
{Court  of  Appeals  of  Kentudqj.    Jan.  16, 1890.) 

Detositaribs. 

1.  A  bank  duly  selected  as  the  depositary  of 
money  collected  by  way  of  taxes  to  satisfy  county 
bonds  Issued  in  aid  of  a  railroad  company,  cannot 
be  held  responsible  for  money  which  it  pays 
out  by  order  of  the  committee  having  charge  of 
the  fund,  on  the  ground  that  an  excess  of  bonds 
had  been  issued,  In  the  absence  of  fraud  or  collu- 
sion between  It  and  the  committee  In  an  appro- 
priation of  the  fund  to  a  purpose  known  to  be  unau- 
thorized. 

2.  The  facts  that  the  president  of  the  bank  was 
the  president  of  the  railroad  company,  and  that 
one  of  the  committee  was  cashier  of  the  bank  and 
secretary  of  the  railroad  company,  did  not  Impose 
upon  them  the  duty  of  knowing  wnich  of  the  bonds 
were  vt^d  and  which  invalid. 

Appeals  from  circuit  court,  Daviess  county. 

"Not  to  be  officially  reported." 

W.  if.  (£•  /.  /.  Sweeney  and  Weir,  Weir  A 
Walkei-,tot  the  bank.  Stuart  <&  Atchison, 
for  the  county  court,  ff.  W.  Williams,  L,  P. 
Little,  and  Geo.  W.  Jolly,  for  appellees. 

Phyob,  J.  There  are  two  appeals  on  this 
record, — the  one,  of  the  Deposit  Bank  of 
Owensboro  against  the  Daviess  county  court; 
and  the  other,  of  the  Daviess  county  court 
against  E.  S.  Worthington  and  others.  The 
principal  action  originated  from  the  de- 
cision  of  this  court  in  the  case  of  County 
Court  V.  Howard,  reported  in  13  Bush.  101, 
where  it  was  adjudged  that  an  excess  of  coun- 
ty bonds  had  been  issued  on  the  payment  of 
a  subscription  of  stock  made  by  the  county 
of  Daviess  to  the  Owensboro  &  Kashville 
Railroad  Company.  Under  the  provisions  of 
the  legislative  enactment,  or  the  proceedings 
under  it  for  the  purpose  of  issuing  the  bonds 
and  receiving  the  taxes  collected  in  discliarge 
of  the  bonds  and  the  interest  coupons,  Trip- 
lett,  Berry,  and  Tyler  were  appointed  a  com- 
mittee, and,  in  the  discharge  of  their  duties, 
failed,  as  is  alleged  in  the  petition,  to  make 
•  a  proper  appropriation  of  the  moneys,  but 
had  paid  knowingly,  willfully,  and  unlaw- 
fully the  principal  and  interest  of  the  unlaw- 
ful issue,  amounting  to  near  (70,000. 
Amended  petitions  were  Bled,  several  in  num- 
ber, charging  fraud  and  collusion  between  the 
committee  and  the  bank,  by  which  the  bank, 
now  appellant,  appropriated  the  money  col- 
lected by  way  of  taxes,  by  the  concurrence 
of  the  committee,  to  the  payment  of  these 
void  bonds  with  notice  that  they  were  Illegal. 
The  action  was  dismissed  as  to  Tyler,  Berry, 
and  Triplett;  the  appellees,  on  motion,  be- 
ing compelled  to  elect  whether  they  would 
proceed  against  the  commissioners  or  against 
the  bank.  On  the  hearing  of  the  case  below, 
a  demurrer  was  then  sustained  to  the  plead- 
ings seeking  to  make  the  bank  responsible, 
and  the  action  dismissed.  The  case  was 
brought  to  this  court,  and  the  judgment  be- 
low reversed,  for  the  reason  that  the  bank, 
being  the  depositary  of  tlie  money  to  be  paid/ 


out  on  tlie  order  of  the  committee,  had  no 
right,  if  possessed  of  the  knowledge  of  the 
illegal  and  void  character  of  the  bonds,  to  ap- 
ply the  money  to  their  payment;  it  being  also 
alleged  that  the  bank  liad  actuslly  purchased 
some  of  the  void  bonds,  with  notice  of  their 
illegality,  when  it  applied  the  money  to  their 
payment.     The  case  is  reported  in  80  Ky. 
498.     It  was  also   held  that  the  tax-payer 
could  maintain  the  action,  as  the  county  court 
or  the  county  judge  had  declined  to  do  so, 
and  was  in  fact  before  the  court,  as  a  defend- 
ant with  the  bank,  until  dismissed  on  tke 
motion  to  elect.    Tlie  right  of  the  tax-payer 
to  maintain  the  action  is  not  now  involved, 
as  the  county  of  Daviess  or  tlie  county  court 
is  now  represented  as  an  appellee  in  this  court 
by  its  present  county  judge,  (Atchison,)  and 
was  made  a  plaintiff  l>efore  the  final  judg- 
ment in  tiie  case  was  rendered.    The  bonds 
issued,  and  the  coupons,  were  made  payable 
at  the  Deposit  Bank;  and    this  bank  was 
made  by  an  order  of  the  court,  and  selected 
by  the  committee,  as  the  depositary  of  the 
money  collected  liy  way  of  taxes  to  satisfy 
the  bonds.    The  money  was  paid  out  by  or- 
der of  this  committee;  and  in  fact  one  of  the 
committee,  Tyler,  was  cashier  of  the  bank. 
His  acts  of  payment  were  all  approved  by  the 
committee;  and  in  fact  it  is  not  insisted  that 
the  moneys  placed  to  the  credit  of  the  com- 
mittee in  the  bank  were  applied  in  any  other 
way  than  in  paying  off  these  bonds.     The 
county  judge  (Triplett)  would  draw  his  check 
upon  the  fund  on  deposit,  and  in  this  manner 
the  money  was  paid  out.    This  was  done  by 
an  arrangement  l)ctween  the  three, —  Trip- 
lett, Tyler,  and  Berry;  and  no  bad  faith  is 
shown  on  the  part  of  the  bank,  or  any  mem- 
ber of  the  committee.     The  overissue  of  bonds 
originated  from  a  misconception  of  the  pro- 
visions of  the  act  authorizing  the  subscrip- 
tion ;  the  committee  and  the  county,  repre- 
sented by  the  county  jndge,  construing  the 
act  as  meaning  that  bonds  should  be  issued 
for  a  sufficient  sum  to  nutke  the  subscription 
of  $250,000  equal  to  a  cash  payment.     The 
appellant  was  the  agent  of  the  county,  and 
held  the  fund  as  a  depositary,  to  be  used,  at 
the  instance  of  the  committee,  in  payment  of 
the  bonds  and  coupons  when  presented;  and, 
when  the  county  court  was  enjoined  from 
levying  a  greater  sum  by  taxation  than  the 
amount  of  the  subscription,  the  defense  by 
the  county  was  that  the  tax  was  only  levied 
to  meet  the  bonds  authorized  to  be  issued  by 
the  act  under  which  the  subscription  was 
made;  "that  the  county  court  was  invested 
with  the  power  to  execute,  and  sell  at  a  dis- 
count, as  many  bonds  ns  were  necessary  to 
raise  the  money."     The  county  of  Daviess 
had  made  itself  a  stockholder  in  the  road; 
and  if  its  agents,  the  committee,  in  excess  of 
the  authority  given  them,  paid  or  collected 
more  money  than  was  necessary  to  pay  the 
actual  subscription,  the  fact  was   that  the 
bank  paid  the  money  out  as  directed  by  the 
agents  of  the  county.    It  being  a  mere  de- 
positary of  the  fund,  we  cannot  well  see  how. 
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in  the  absence  of  fraud  or  collusion,  it  can  be 
made  responsible  for  doing  that  vhicb  tbe 
owner  of  tlie  fund  authorized  it  to  do. 

Tlte  fact  that  Weir,  the  president  of  the 
bank,  was  the  president  of  the  railroad  com- 
pany, and  Tyler,  its  secretary,  did  not  impose 
upon  them  the  duty  of  knowing  or  of  ascer- 
taining which  of  the  bonds  were  valid  and 
which  invalid,  for  the  reason,  if  no  other, 
tliat  tbe  depositor  and  the  owner  of  tbe  fund 
was  during  tbe  whole  controversy  insisting 
that  the  payments  were  rightfully  made.  Not 
one  dollar  was  paid  except  such  as  was  or- 
dered or  approved  by  the  committee;  and  to 
hold  that  the  bank  would  be  liable  for  paying 
out  money  on  tbe  order  of  those  entitled  to  it, 
when  approved  by  those  who  had  the  author- 
ity to  direct  its  payment,  cannot  well  be  sus- 
tained  npon  any  principle  of  law  or  equity. 
It  would  be  making  the  agent  liable  to  the 
principal  for  doing  an  act  that  the  principal 
had  expressly  authorized .    There  had  been  no 
judicial  utterance  determining  that  the  bonds, 
or  any  of  them,  were  void,  and  even  now  it 
is  an  open  question  as  to  which  of  these  bonds 
are  valid  and  which  void;  and  to  determine 
that  the  bank  should  have  made  tbe  inquiry, 
and  determine  which  of  the  bonds  were  valid, 
would  be  imposing  a  duty  on  the  bank  that 
the  chancellor  will  And  difficult  to  determine 
when  tbe  question  is  presented.    The  bank 
made  no  purchase  of  the  laonds,  and  was  never 
enjoined  from  paying  out  the  money,  nor  did 
the  fact  of  its  paying  $3,000  on   what  is 
termed  "void  coupons"  after  January,  1876, 
when  tbe  relief  of  tbe  tax-payer  was  granted 
by  tbe  lower  court,  make  it  responsible;  for 
it  waa  required  to  pay  as' directed,  and  no  no- 
tice, actual  or  constructive,  had  been  given 
as  to  the  bonds  upon  which  payment  should 
be  withheld.    The  bank  was  not  a  trustee, 
but  a  mere  naked  depositary,  with  the  agents 
of  the  county  to  supervise  its  action.    The 
fund  was  a  trust  fund,  to  be  applied  in  a  par- 
ticular way,  not  by  the  bank,  but  by  the 
agents  of  the  county.    The  bank  was  required 
to  know  that  the  bond  or  coupon  issued  had 
been  signed  and  delivered, — in  other  words, 
that  It  was  a  genuine  bond,  nothing  more; 
and  tbe  mere  fact  that  it  might  have  been  an 
overissue  created  no  liability,  unless  there 
was  fraud  and  collusion  between  the  bank 
and  tbe  committee  in  an  appropriation  of  tbe 
fund  to  a  purpose  they  knew  was  unauthor- 
ized.    It  is  stated  in  the  opinion  below  that 
the  managers  of  this  fand  were  men  of  the 
highest  order  of  integrity;  and  this  entire 
trouble    has    originated   from    a    mistaken 
judgment  in  the  construction  of  the  law  un- 
der which  they  acted,  and,  if  the  county,  in 
its  desire  to  aid  in  the  construction  of  this 
mil  road,  has  selected  them  to   manage  its 
finances  with  a  view  of  meeting  its  obliga- 
tions for  that  purpose,  it  will  not  be  allowed 
to  say  that  the  bank  in  which  its  money  has 
been    deposited  is  responsible  for  the  acts  of 
its  authorized  agents  in  making  these  pay- 
ments, when  not  a  semblance  of  bad  faith  is 
shown  on  tbe  part  of  the  bank  or  its  officials. 


During  the  progress  of  the  case  below,  it  was 
insist^  that  various  sums  of  mqney  paid  into 
the  Deposit  Bank  by  tbe  tax  collector,  Wor- 
thlngton,  amounting  in  the  aggregate  to  $10,- 
725,  as  the  tax  money,  had  not  been  credited 
to  tbe  committee  when  it  should  have  been 
done,  as  evidenced  by  the  pass-book  of  Wor- 
tbington,  with  a  memorandum  ur  beading  up- 
on it  showing  that  it  was  the  account  of 
Triplett,  Berry,  and  Tyler  with  the  bank,  of 
moneys  deposited  by  E.  S.  Woi-thington. 
The  entries  in  the  pass-book  to  the  amount 
mentioned  are  in  the  handwriting  of  Tyler, 
the  cashier.  Neither  the  book  itself  nor  a 
copy  was  before  the  commissioner;  but  the 
testimony  of  the  circuit  clerk  shows  that  it 
was  on  file  in  a  suit  by  tbe  county  against 
Worthington  on  his  bond,  be  being  tbe  col- 
lector of  these  taxes,  and  the  county  claiming 
that  be  was  in  default.  The  testimony  for 
tbe  appellee  shows  that  this  book  was  not 
complete,  and  contains  other  items  than  those 
mentioned;  and,  if  competent  to  prove  its 
contents  in  the  mode  adopted,  it  appears  that 
tbe  books  of  the  bank  show  the  entry  of  each 
item  found  in  this  pass-l)ook  of  the  same 
amount  and  date,  and  placed  to  the  individ- 
ual credit  of  Worthington,  and  the  money 
checked  out  by  him.  That  he  in  fact  checked 
out  this  entire  sum  Is  not  denied,  and  that 
his  individual  account  amounted  to  a  sum  ex- 
ceeding $100,000.  When  Worthington  was 
sued  on  his  bond,  be  made  no  such  defense  as 
tbe  payment  of  this  money  into  the  bank  to 
the  credit  of  the  committee ;  nor  does  it  ap- 
pear that  any  such  entry  was  ever  made  on 
the  books  of  tbe  bank.  There  is  no  charge 
that  the  bank  had  any  notice  of  Worthing- 
ton's  misappropriation  of  the  money,  or  any 
pleading  filed  raising  that  question;  but,  as- 
suming that  tbe  general  charge  of  a  wrong- 
ful misappropriation  of  tbe  funds  of  the  coun- 
ty by  tiie  bank  would  authorize  this  inquiryt 
then  it  seems  to  us  to  be  plain  that  Wor* 
thinglon  could  not  maintain  an  action  for  this 
money,  because  he  had  withdrawn  it,  and 
equally  plain  that  it  was  placed  to  his  indi- 
vidual credit  by  the  bank,  under  bis  direc- 
tion, else  he  would  not  have  checked  it  out. 
There  was  no  reason  why  the  bank  should 
have  suspected  Worthington  of  acting  im- 
properly in  the  use  of  the  money;  nor  should 
the  books  of  the  bank  have  been  rejected, 
showing  the  entries  to  the  individual  credit 
of  Worthington,  corresponding  in  amount 
and  date  as  to  each  item  found  on  the  pass- 
book, which  the  testimony,  when  properly 
considered,  shows  to  have  been  more  of.  a 
memorandum  book  than  a  pass-book,  evi- 
dencing the  deposits  made  to  the  credit  of  the 
committee.  If  Worthington  withdrew  tbe 
money,  then  why  make  the  bank  responsible? 
If  placed  to  the  credit  of  the  committee,  tbe 
county  could  have  made  the  bank  liable,  be- 
cause it  bail  no  right  to  pay  the  money  of  the 
county  on  the  check  of  Worthington.  The 
action  of  the  county  against  the  latter  on  bis 
bond  as  collector  seeks  to  recover  the  $10,- 
000;  and  there  is  no  reason  why  he  should 
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not  be  compelled  to  pay  it.  He  has  not  ac- 
counted for  it,  bat,  on  the  contrary,  has  used 
it  for  bis  ovn  purposes.  The  bank  had  no 
right  to  apply  the  money  of  the  county  to  pay 
the  private  debt  of  Worthington;  but  the 
question  is,  has  this  been  done?  The  testi- 
mony shows  otherwise,  and  that  the  banlc 
has  applied  the  money  paid  to  the  credit  of 
the  county  as  required  by  the  agents  of  the 
county.  There  was  no  misappropriation  of 
the  funds  by  Triplett,  who  seems  to  have 
checked  on  the  fund;  and,  widle  the  other 
members  of  the  committee  should  have  signed 
the  checks  to  protect  the  bank  against  any 
misappropriation,  when  there  has  been  none, 
and  as  Triplett,  as  the  proof  shows,  was  au- 
thorized to  draw  these  checks,  because  it  was 
inconvenient  for  the  others  to  be  always  pres- 
ent, we  perceive  no  reason  for  making  the 
bank  liable  upon  the  ground  that  tlie  signa- 
tures of  all  were  indispensable  to  the  validity 
of  the  check.  Under  the  circumstances,  the 
bank  should  not  be  held  responsible  for  this 
loss. 

The  questions  Involved  here  are  more  ques- 
tions of  fact  than  law;  and,  as  there  is  a  case 
pending  below  for  the  purpose  of  determin- 
ing the  equities  of  the  bondholders  in  the  dis- 
tribution of  the  fund,  or  in  sustaining  the 
loss  by  reason  of  the  overissue,  we  will  ex- 
press no  opinion  on  the  question.  The  judg- 
ment as  to  Worthington  is  reversed,  and  re- 
manded for  proceedings  consistent  with  this 
opinion. 

As  to  the  bank,  this  court  has  made  no  cal- 
culation as  to  the  amonntof  funds  on  deposit 
and  unpaid.  It  is  evident  that  the  payment 
on  what  is  termed  the  "overissue"  creates  no 
liability  on  the  Isank,  nor  is  the  bank  liable 
for  the  910,000,  or  the  amount  said  in  the 
opinion  below  to  have  been  placed  to  the  credit 
of  the  committee.  With  this  as  a  guide,  it  is 
easy  to  determine  bow  much  the  bank  re- 
ceived to  the  credit  of  the  committee,  and 
bow  mncb  it  paid  out;  and  the  case  should 
go  to  the  commissioner  for  that  purpose. 
The  judgment  against  the  bank  is  reversed, 
also,  for  proceedings  consistent  with  this 
opinion. 


GiTT  or  EbNDERSON  O.  iiaOVLULQH, 
(Court  of  Appedli  of  Kentucky.    Jan.  18, 1890.) 

TATATIOH— KXBMPTIOS— PKrVATB  SCHOOL  PKOP- 
■RTT. 

Gen.  St.  Kj.  (Ed.  1888)  o.  92,  art.  1,  |  8,  ez- 
enptloff  from  taxation  "the  real  estate  and  inveat- 
ments  devoted  to  public  schools,  seminaries,  nnl- 
versities,  colleges, "  etc.,  was  not  intended  to  em- 
brace school  property  in  use  for  private  gain  mere- 
ly, and  entirely  devoid  of  a  pnolic  or  oharitable 
onaracter. 

Appeal  from  eirenit  court,  Henderson 
county. 

"To  be  ofBdally  reported." 

John  L.  Dor$ty,  for  appellant.  A.  T.  Dud- 
ley, for  appellee. 

Holt,  J.  The  appellee,  Mary  L.  McCnl- 
lagb,  resists  the  collection  of  city  taxes  by 


the  appellant,  the  city  of  Henderson,  assessed 
for  the  years  1884-85  upon  certain  real  es- 
tate and  personal  property,  which  was  used 
during  those  years  by  her  for  school  pure 
poses.  Such  use  began  in  1878,  and  was  cone 
tinued  until  1886.  In  1880  the  institution 
was  incorporated  as  the  "Henderson  Female 
Seminary"  by  an  act  of  the  legislature.  The 
appellee  was,  however,  named  therein  as  the 
owner  of  the  property,  and  given  the  abso- 
lute control  of  the  school.  The  charter  shows 
that  it  was  a  private  educational  institution. 
The  appellee  was  the  sole  owner,  and  in  con- 
trol of  it.  She  could  select  her  patrons,  and 
she  alone  received  the  benefits.  The  tax- 
payers had  no  voice  in  the  control  of  the 
school.  All  or  any  of  them  could  be  exclud- 
ed from  its  benefits,  at  her  option.  All  this 
is  clearly  shown  by  her  own  testimony.  It 
remained,  therefore,  after  the  incorporation, 
as  it  was  before,  essentially  a  select  or  pri- 
vate school.  By  the  charter  of  the  city  of 
Henderson,  passed  in  1867,  it  was  authorized 
to  "levy  a  tax  of  not  exceeding  one  dollar  on 
each  one  hundred,dollars  worth  of  property, 
upon  all  property  within  the  city  made  taxa- 
ble by  law  for  state  purposes."  So  much  of 
the  taxes  enjoined  as  were  for  city  purposes 
generally  were  levied  under  this  provision  of 
its  charter.  So  much  as  were  for  the  pur- 
pose of  paying  the  interest  on  its  indebted- 
ness were  assessed  under  an  act  of  the  legis- 
lature of  1878  directing  the  annual  levy  of  a 
tax  "upon  all  the  real  estate  and  peraonal 
property  in  said  city  subject  to  taxation  un- 
der the  revenue  laws  of  this  state."  The 
school-tax  portion,  and  which  makes  up  the 
balance  of  the  tax  enjoined,  was  levied  un- 
der the  law  providing  for  a  system  of  public 
schools  in  the  city  of  Henderson,  enacted  in 
1869,  and  which  authorizes  an  annual  levy 
"of  not  exceeding  30  cents  on  each  one  hun- 
dred dollars  worth  of  the  same  property  that 
is  now  taxed  by  the  state  for  common-school 
purposes,  situated  in  said  city."  The  appel- 
lee contends  that  her  property  was  exempted 
from  state  taxation  under  the  law  in  force 
in  1884-85,  and  that  it  was  therefore,  by  rea- 
son of  the  several  statutory  provisions  above 
cited,  exempt  from  the  tax  now  in  question. 
This  is  denied  by  the  appellant,  who  also  in- 
sists that  even  if  the  appellee  be  correct 
in  this  contention,  yet  her  property  is  cer- 
tainly liable  for  the  general  city  and  school 
tax,  because  they  were  levied  by  virtue  of 
laws  enacted  prior  to  the  adoption  of  the 
General  Statutes  in  1873,  and  when  the  act  of 
May  27,  1865.  was  in  force,  which  forbade 
the  exemption  from  taxation  of  "any  lot  or 
parcel  of  ground  in  any  city  or  town,  other 
than  church  property,  on  which  any  private 
school  is  taught;"  and  the  city  school-tax  law 
says  that  the  levy  is  to  be  upon  the  property 
"now  taxed  by  the  state  for  common-school 
purposes,  situated  in  said  city."  It  is  un- 
necessary to  determine,  however,  whether 
the  appellant  is  right  la  the  last  position. 
We  will  accept  the  view  most  favorable  to 
the  appellee,  to-wlt,  that  the  entire  tax  iu 
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question  is  to  be  tested  by  the  law  in  force 
in  1884-85,  relating  to  exemption  from  state 
taxation.  It  provides:  " Tiie  property  men- 
tioned in  tliis  section  shall  be  exempt  from 
all  taxation,  viz. ;  *  *  *  Tlie  real  estate 
and  investments  devoted  to  public  schools, 
seminaries,  universities,  colleges,  court- 
houses, clerk's  offices,  jails,  public  grave- 
yards, lunatic,  orphan,  and  deaf  and  dumb 
asylums,  hospitals,  infirmaries,  widows'  and 
orphans'  asylums, "  etc  Gen.  St  (Ed.  1888,) 
c.  92.  art.  1,  §  3. 

Let  us  see  if  we  can  arrive  at  the  legis- 
lative  meaning  of  this  provision.    Its  extent 
and  scope,  is  the  question.    It  may  now  be 
regarded  as  an  accepted  rule  that  there  can 
be  no  lawful  tax  unless  it  be  laid  for  a  pub- 
lic purpose:  that  it  can  only  be  used  in  aid 
of  an  object  within  the  governmental  pur- 
pose, and  not  to  promote  enterprises  strictly 
private,  and  conducing  essentially  to  private 
gain,  even  though  they  may  collaterally  ben- 
efit the  public.    A  mere  private  purpose  can- 
not be  thus  aided.    It  may  be  difllcnlt,  and 
often  is,  to  determine  what  falls  within  the 
one  class  or  the  ulher.    Courts  differ  in  this 
respect,  but  not  as  to  the  governing  rule.    It 
is  also  generally  conced^  that  the  taxing 
power  should  be  held  to  be  broad  enough  to 
provide  liberally  for  all  governmental  pur- 
poses, such  as  providing  roads,  that  the  pub- 
lic may  travel;  public  schools,  that  the  peo- 
ple may  become  informed  as  to  their  govern- 
mental duties;  for  the  police  of  the  state  and 
its  courts,  that  crime  may  be  punished  and 
Individual  right  protected;  and  for  all  other 
purposes  which  are  fairly  governmental,  but 
no  further.    Let  us  also  keep  in  mind  that 
the  exemption  of  property  from  taxation  is 
but  the  imposition  of  increased  taxation  up- 
on non-exempt  property,  and  that  taxing  is 
the  rule,  and  exemption  the  exception.    The 
state  must  live.     To  do  so,  it  must  have  its 
taxes.     The  legislature  cannot  exempt  prop- 
erty from  taxation,  save  in  consideration  of 
public  service,  unless  it  be  of  a  benevolent 
or  charitable  character..    If  the  object  direct- 
ly promotes  individual  interest,  and  be  es- 
sentially a  private  enterprise,  then  the  ex- 
emption of  its  property  from  taxation  by  the 
legislature  would  be  a  constitutional  viola- 
tion, and,  as  such,  it  would  be  the  duty  of 
the  courts  to  declare  it  invalid.    Lancaster 
V.  Clayton,  86  Ky.  373,  5  S.  W.  Rep.  864. 
Unquestionably  the  tax-payers  of  the  city  of 
Henderson  could  not  have  been  taxed  for  the 
sapfMrt  of  the  appellee's  school.    It  consti- 
tuted no  part  of  our  system  of  common  ed- 
ucation.   It  was  not  open  and  free  to  the 
youth  of  the  city  of  Henderson  who  were  of 
proper  age  and  qualification  to  attend  it.    It 
should  not  be  presumed  that  the  legislature, 
In  enacting  the  provision  alx>ve  cited  from 
the  General  Statutes,  have  violated  the  fun- 
damental law.    Such  a  construction  should 
not  be  given  to  it,  if  it  be  susceptible  of  any 
other.    It  can  hardly  be  supposed  that  it  in- 
tended to  in  effect  take  the  property  of  one 
Individual  and  give  it  to  another  by  exempt- 


ing the  property  of  one  and  adding  an  in- 
creased burden  to  that  of  the  other,  nor  !• 
this  the  necessary  or  reasonable  construction 
to  be  given  to  the  statute. 

It  is  urged  that,  in  using  the  term  "semi- 
naries," it  must  be  held  to  mean  those  which 
are  private  as  well  as  public;  because  the 
word  "public"  is  used  in  connection  with  the 
word  "schools,"  and  subsequently  with  the 
word  "grave-yards,"  showing  that  where  a 
public  Institution  was  intended  it  was  ex- 
pressly so  denominated.  A  "seminary"  is, 
however,  defined  by  standard  lexicographers 
to  be  an  "institution  of  education;  a  school, 
academy,  college,  or  university,  in  which 
young  persons  are  instructed  in  the  several 
branches  of  learning  which  may  qualify  them 
for  their  future  employments;"  and  it  can 
hardly  be  supposed  that  the  legislature,  after 
limiting  the  exemption  of  school  property  to 
"public  schools,"  intended,  by  the  very  next 
word,  to  extend  it  to  schools  both  public  and 
private.  Such  a  construction  would  be  ab- 
surd, and  the  spirit  of  the  statute  must  gov- 
ern, even  conceding  that  the  letter  of  it  Is 
otherwise.  Not  only  so,  but  if  such  con- 
struction were  adopted  it  would  be  saying 
that  the  legislature,  instead  of  looking,  as 
was  undoubtedly  the  case,  to  the  education 
of  all  our  children,  and  to  a  system  of  com- 
mon education,  were  favoring  the  private  en- 
terprises of  the  few  at  the  expense  of.  the 
many.  We  are  unwilling  to  adopt  such  a  view 
of  the  statute,  and,  to  our  minds,  it  is  not 
only  not  required,  but  is  not  the  fair  and 
reasonable  one.  The  case  of  Institution  v. 
Com.,  14  B.  Mon.  214,  arose  under  a  differ- 
ent statute.  Moreover,  it  related  to  an  in- 
stitution of  a  benevolent  or  charitable  char- 
acter, and  the  property  belonged  to  the  cor- 
poration. In  our  opinion,  the  statute  upon 
which  the  appellee  relies  for  the  exemption ' 
of  her  property  from  taxation  was  not  intend- 
ed to  embrace  school  property  in  use  for  pri- 
vate gain  merely,  and  entirely  devoid  of  a 
public  or  charitable  character.  The  judg- 
ment is  reversed,  with  directions. to  sustain 
the  demurrer  to  the  petition  and  dismiss  the 
action. 


Myers'  Guardian  v.  Mtebs'  Adh'b. 

(Court  of  Appeals  of  Kentucky.    Jan.  16, 1890.) 

Homestead  —  RioHTS  of  Ihfaut  CeuiDrsk — 
Wills. 

1.  Oen.  St  Ky.  c.  88,  art.  IS,  S  18,  providing 
that  the  bomestead  "ezemptloa  in  favor  of  an  ez- 
eoutlon  debtor,  or  one  against  whom  judgment  has 
been  rendered,  shall  continue  after  bis  death  for 
the  benefit  of  his  widow  and  children, "  eztonds  to 
claims  of  creditors  proved  in  an  action  for  the  set- 
tlement of  estates  of  deceased  persons  under  pro- 
visions of  the  Civil  Code. 

2.  Under  section  14,  providing  that  "the  home- 
stead shall  be  for  the  use  of  the  widow  so  long  as  sba 
occupies  the  same,  and  the  unmarried  Infant  chil- 
dren of  the  husband  shall  be  entitled  to  a  joint  occu- 
pancy with  her  until  the  youngest  unmarried  child 
arrives  at  full  age,  but  the  termination  of  the  wid- 
ow's occupancy  shall  not  affect  the  rights  of  tha 
children, "  the  failure  of  the  widow  of  the  owner  of 
a  homestead  to  take  under  his  will  devising  her 
his  real  estate  cannot  prejudice  his  infant  ohildrea. 
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8.  The  owner  of  a  homestead  not  exceeding 
$1,000  in  value  has  power  under  the  statute  to  pass 
title  to  the  property  to  Mb  widow  and  children  by 
will. 

Appeal  from  circuit  court,  Fleming  county. 
"To  be  officially  reported." 
G.  A.  Oashidy  and  L.  J.  Moore,  for  appel- 
lant.   J.  H.  I'ower,  for  appellee. 

Lewis,  C.  J.  By  hia  will  dated  February 
12,  1885,  and  proved  and  admitted  to  record 
February  23, 1885,  Michael  A.  Myers  devised 
to  liis  wife,  Ann  J.  Myers,  for  life,  remain- 
der to  bis  daughter  Hattie  E.  Myers,  all  hia 
estate,  consisting  of  a  small  amount  of  per- 
sonalty, since  consumed,  and  a  house  and  lot, 
the  subject  of  controversy.  June  8, 1888,  J. 
H.  Power  was  appointed  administrator  of 
the  estate  of  the  testator,  the  widow  having 
died  in  May,  1888.  and  June  11,  1888,  insti- 
tuted this  action  for  a  sale  of  the  house  and 
lot,  and  application  of  the  proceeds  to  pay- 
ment of  creditors,  whose  debts,  as  alleged  in 
the  petition,  amount  to  about  S450,  and  the 
cost  of  administration,  and  of  the  action. 
Hattie  E.  Myers,  who  is  an  infant,  by  her 
guardian  ad  litem  filed  an  answer  alleging 
that  her  father,  at  the  time  of  his  death,  was 
a  bona  fide  housekeeper,  with  a  family,  and 
as  such  occupied  the  house  and  lot,  which  is 
of  less  value  than  $1,000;  and  that  in  virtue 
of  his  will,  her  mother  being  dead,  she  is  the 
absolute  owner  thereof;  and  asked  judgment 
to  that  effect.  But  in  a  second  paragraph 
she  asked  that,  in  case  the  court  adjudg»l  the 
property  subject  to  payment  of  debts  against 
the  testator,  her  homestead  right  to  the  pro- 
ceeds be  saved  and  set  apart  to  her.  Tbe 
court,  however,  sustained  a  general  demur- 
rer filed  by  the  administrator  to  the  answer, 
which  had  been  mada  a  counter-claim,  and, 
in  pursuance  of  the  judgment  rendered,  the 
,  bouse  and  lot  were  sold  by  a  commissioner, 
bringing  at  the  sale  S505,  which  will,  unless 
this  court  intervenes,  be  paid  out  according 
to  the  prayer  of  the  administrator,  excluding 
the  infant  as  well  from  what  is  claimed  for 
her  in  virtue  of  the  statute  as  under  the  will 
of  her  father.  Section  13,  art.  13,  c.  38,  in 
express  terms  provides  that  the  homestead 
exemption  in  favor  of  an  execution  debtor,  or 
one  against  whom  judgment  baa  been  ren- 
dered, shall  continue  after  his  death  for  the 
benefit  of  his  widow  and  children,  subject, 
however,  to  be  estimated  in  allotting  dower; 
and,  of  course,  the  reason  of  the  law  requires, 
and  consequently  we  must  presume  the  leg- 
islature intended,  such  exemption  should  ex- 
ist and  be  continued,  as  to  claims  of  creditors 
proved  in  an  action  for  the  settlement  of  es- 
tates of  deceased  persons  under  provisions 
of  the  Civil  Code.  Section  14  provides:  "  The 
homestead  shall  be  for  the  use  of  the  widow 
so  long  as  she  occupies  the  same,  and  the  un- 
married infant  children  of  tbe  husband  shall 
be  entitled  to  a  joint  occupancy  with  her  un- 
til the  youngest  unmarried  child  arrives  at 
full  age;  but  the  termination  of  the  widow's 
occupany  shall  not  affect  the  right  of  the 
children,  but  said  land  may  be  sold,  subject 


to  the  right  of  said  widow  and  children,  if  a 
sale  is  necessary  to  pay  the  debts  of  the  hus- 
band." By  a  fair  construction  of  that  sec- 
tion, the  widow  and  children  cannot  be  dis- 
turbed in  possession  of  tbe  homestead  while 
the  widow  lives,  nor,  in  case  of  her  death  or 
abandonment,  can  the  children  be  deprived  of 
the  possession  and  enjoyment  of  it  before  they 
arrive  at  full  ago;  and, in  case  of  a  sale  of  tbe 
homestead,  the  widow,  and,  in  case  of  her 
death  or  abandonment,  tbe  infant  children, 
are  entitled  to  the  use  of  the  proceeds.  For 
not  only  is  it  in  terras  provided  that  tbe  ter- 
mination of  the  widow's  occupancy  aball  not 
affect  the  right  of  the  children,  but  this  court, 
in  the  cases  of  Eustache  v.  Bodaquest,  11 
Bush,  46,  and  Little's  Guardian  v.  Wood- 
ward, 14  Bush,  585,  has  decided  that  the 
children,  where  there  is  no  widow,  would  be 
entitled  to  the  exemption.  Such  being  the 
condition  and  relative  rights  of  the  widow 
and  children  where  the  owner  of  a  homestead 
dies  intestate,  we  are  at  a  loss  to  see  how  the 
failure  of  the  widow  to  exercise  an  election 
not  to  take  under  a  will  of  such  owner  could 
prejudice  his  infant  children;  and  conse- 
quently it  seems  to  us  the  case  of  Watson  v. 
Christian,  12  Bush.  524,  has  no  application, 
for  there  it  was  simply  decided  the  widow 
who  had  not  elected  to  renounce  the  will  of 
her  husband,  by  which  it  was  provided  bis 
debts  should  be  first  paid  out  of  ttie  home- 
stead before  she  was  entitled  to  any  part  of 
the  estate  devised,  could  not  claim  as  widow, 
under  the  statute. — the  rights  of  the  infant 
children,  if  there  were  anj,  not  being  in- 
volved at  all. 

But  the  further,  and  hitherto  undecided, 
question  is  presented,  whether  the  owner  of 
a  homestead,  not  exceeding  $1,000  in  value, 
can  pass  title  to  the  property  to  his  widow 
and  children  by  will.  It  has  been  decided  by 
this  court  more  than  once  that  the  owner  of 
a  homestead  has  power,  under  the  statute, 
to  convey  by  deed  and  pass  a  good  title  to  tbe 
property,  not  exceeding  $1,0W  In  value;  the 
reason  being  that  such  conveyance  does  not 
affect  rights  of  creditors.  Brooks  v.  Col- 
lins, 11  Bush,  622;  Richart  v.  Utterback,  9 
S.  W.  Rep.  422,  825.  In  the  last-named  case 
the  debtor  conveyed  the  homestead  to  his 
children,  in  consideration  of  love  and  affec- 
tion, and  a  continuance  by  them  of  kindly 
service  and  attention  during  the  remainder 
of  his  life,  but  the  use  and  occupation  thereof 
was  by  the  terms  of  the  deed  reserved  by  the 
grantor  during  his  life.  Although  the  effect 
of  that  conveyance  was  to  postpone  the  use 
and  enjoyment  of  the  property  by  the  grantees 
until  after  death  of  the  grantor,  and  to  pass 
to  them  only  an  interest  in  remainder,  never- 
theless it  was  held  that,  as  the  owner  of  the 
homestead  had  the  right  to  convey  the  whole 
estate,  there  was  no  reason  for  denyidg  bira 
the  right  to  convey  lass  than  the  whole,  for 
in  neither  cfise  were  creditors  thereby  preju- 
diced. The  reason  of  the  homestead  statute, 
and  manifest  policy  of  the  legislature,  is  to 
secure  to  eaob  housekeeper  with  a  family  a 
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liutnesteRd,  of  tlie  value  of  not  more  than 
•1,000,  tliat  shall  not  only  be  exempt  from 
coercive  sale,  but  may  be  sold  and  conveyed 
by  the  debtor.  As,  therefore,  credit  is  not, 
nor  need  be,  given  to  the  owner  of  such  home- 
stead, upon  tlie  fiiith  it  can  and  will  be  made 
liable  for  any  debts  contracted  by  him,  no  one 
is  or  can  be  prejudiced  or  injured,  in  fact  or 
in  law,  by  the  transfer  or  conveyance  of  it 
by  him,  whether  to  his  wife  and  children  for 
a  good,  or  to  strangers  for  a  valuable,  coiisid- 
eration ;  and  it  would  therefore  seem  no  more 
injury  to  creditors,  nor  in  contravention  of 
the  purpose  and  reason  of  the  homestead  law, 
for  the  debtor  to  pass  the  title  by  will  than  by 
deed.  For  If,  as  lias  been  held,  he  can  by 
deed,  and  for  merely  love  and  afiection,  con- 
vey the  remainder  interest  to  bis  children,  re* 
serving  a  life-estate  to  himself,  we  see  no 
reason  why  he  may  not  do  practically  the 
same  thing  by  will,  because  his  creditors  are 
prejudiced  in  one  state  of  case  no  more  than 
the  other.  In  fact,  they  are  not  wronged  in 
either,  but  in  both  the  object  of  the  law, 
which  is  to  secure  to  every  housekeeper  with 
a  family  the  certain  and  uninterrupted  enjoy- 
ment of  a  homestead,  Is  accomplished.  In 
our  opinion,  Hattie  E.  Myers  was,  nnder  the 
will  of  her  father,  entitled  to  the  interest  in 
remainder  of  tlie  house  and  lot;  and  it  having 
been  sold,  and  her  mother  being  dead,  she  Is 
now  entitled  to  the  whole  amount  for  which 
it  was  sold.  Wherefore  the  Judgment  is  re- 
versed, and  cause  remanded  for  further  pro- 
ceedings consistent  with  this  opinion. 


Louisville  &  N.  B.  Co.  cMbbsiwictheb's 

Adm'b. 
{Cautrt  of  Appeal*  of  Kentnuiku.  Jan.  36, 1690.) 
Db^th  bt  WaoMOFaL  Act— Pmrinva  DAMASas. 
Under  Oen.  St.  Ky.  o.  57,  |  8,  giving  an  ac- 
tion to  recover  punitive  damages  to  tbe  widow, 
heir,  or  personal  representative  of  a  person  whose 
death  Is  caased  by  willful  neglect,  no  recovery  can 
be  had  if  the  deoetwed  left  neither  widow  nor 
child.  Jordan's  Adm'r  v.  BaUway  Co.,  11  &  W. 
Rep.  1013,  followed. 

Appeal  from  circuit  conrt,  Warren  county. 

"Not  to  be  olflcially  reported." 

Action  by  the  administrator  of  W.  A.  Mer- 
riwether  against  the  Louisville  &  Nashville 
Bailroad  Company  to  recover  damages  for 
the  killing  of  his  intestate.  The  company 
appeals  from  a  judgment  in  favor  of  tbe  ad- 
ministrator. Gen.  Bt.  Ky.  c.  57,  §  8,  pro- 
vides: "If  the  life  of  any  person  or  persons 
is  lost  or  destroyed  by  ibe  willful  neglect  of 
another  person  or  persons,  company  or  com- 
panies, corporation  or  corporations,  their 
agents  or  servants,  then  thC'  widow,  heir,  or 
personal  representative  ot  the  deceased  shall 
have  the  right  to  sue  such  person  or  persons, 
company  or  companies,  corporation  or  corpo- 
rations, and  recover  punitive  damages  for 
the  loss  or  destruction  of  the  life  aforesaid." 

Delaney  tt  Mitohell,  for  appellant  Rode», 
Settle  A  Rodes,  J.  M.  Stmmona,  and  E.  W. 
Hines,  for  appellee. 


Pbtob,  J.  We  perceive  no  reason  for 
distinguishing  this  case  from  that  of  Jordan's 
Adm  'r  v.  Bail  way  Co.,  II S.  W.  Rep.  1013.  The 
action  is  for  the  death  of  one  caused  by  the 
willful  neglect  of  the  employes  of  the  railroiid 
company.  Tbe  deceased  left  neither  widow 
nor  child,  and  it  must  therefore  follow  that 
no  recovery  can  be  had.  Judgment  reversed 
and  remanded  for  proceedings  consistent 
with  this  opinion. 


McGruokun  v.  Llotu. 
(Court  of  AppeaU  of  KentuOcu-  Jan.  25,  iStO.) 
VamoB  xTiB  Vendbb. 
A  mistake  aa  to  the  quantity  of  land  having 
been  made,  and  the  price  in  the  deed  fixed  accord- 
ingly, the  fact  that  within  six  months  after  taking 
the  deed,  and  repeatedly  thereafter,  the  vendee 
promised  to  pay  a  specific  sum  for  tbe  excess,  will 
sustain  a  finding  that  the  excess  had  not  been  ad- 
Justed  and  paid  for  at  a  less  price. 

Appeal  from  circuit  court.  Nelson  county. 

"Not  to  be  officially  reported." 

Action  by  S.  T.  Lloyd  against  W.  T.  Mc- 
Crocklin  for  price  of  land  and  interest.  Mo- 
Crocklin  appeals  from  judgment  of  chancellor 
in  favor  of  Lloyd. 

John  D.  Wiehleffe  and  C.  T.  Atkinson, 
for  appellant.    John  S.  KelUy,  for  appellee. 

Bennbtt,  J.  Tbe  appellee  sued  the  ap- 
pellant for  $175,  price  of  land,  and  S173  and 
$92,  balance  of  Interest.  Said  respective 
sums  occurred  in  this  wise:  The  appellee 
sold  to  the  appellant  56^  acres  of  land  o£F  of 
the  appellee's  farm.  The  sale  was  in  two 
parcels, — one  40  acres  of  hill  land,  including 
a  good  dwelling-bouse,  doctor's  office,  and 
blw^smith's  shop,  which  was  tbe  main  in- 
ducement for  the  sale  at  $110  per  acre;  and 
16}  acres  of  bottom  land,  valuable  for  agri- 
cultural purposes,  for  $100.  Said  parcels  of 
land,  adjoining,  were  surveyed  in  one  body, 
and  the  hill  land  measured  4If  acres,  and  the 
bottom  land  measured  a  fraction  over  1Q\ 
acres;  and  the  deed  was  drawn,  signed,  and 
delivered  as  containing  this  aggregate  num- 
ber of  acres;  but  the  price,  by  mistake,  was 
flx^  in  the  deed  so  as  to  correspond  to  tbe 
40  and  \&\  acres.  It  is  agreed  that  the  mis- 
take, as  above  indicated,  did  occur,  but  tbe 
appellant  contends  that  the  surplus  was  ad- 
judged at  tbe  rate  of  $50  per  acre,  and  paid 
for  at  that  price;  but  the  weight  of  the  evi- 
dence, as  construed  by  tbe  chancellor,  shows* 
that  the  appellant  agreed  to  pay  for  the  sur- 
plus $175;  that  he  made  this  agreement 
within  six  months  after  the  making  of  the 
deed,  and  repeatedly  promised,  the  last  of 
which  promises  was  written  three  years  next 
before  bringing  this  action,  to  pay  said  sum. 
We  are  not  prepared  to  say  that  the  chancel- 
lor decided  against  the  weight  of  the  evi- 
dence; unless  we  can  say  that  we  are  clearly 
of  the  opinion  that  he  did  so  decide,  his  judg- 
ment must  stand.  The  appellant  also  ad- 
mits that,  in  calculating  interest,  there  was 
a  mistake  of  $173  and  $68  committed  against 
the  appellee;  but  he  contends  that  the  ap- 
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pellee,  in  1882,  collected  of  him  $243  usury, 
which  sum  he  says  should  be  treated  as  a 
payment  of  said  two  sums,  etc.  It  may  be 
conceded  that  the  debt  on  which  said  usury 
is  said  to  have  been  collected  was  a  part  of 
the  debt  sued  on,  though  due  as  a  different 
installment,  and  the  payment  of  usury  there- 
on should  be  applied,  in  way  of  payment,  to 
the  extinguishment  ot  any  part  of  the  whole 
debt,  yet  it  was  a  question  of  fact  as  to 
whether  or  not  said  usury  was  paid  by  the 
appellant.  The  court,  in  that  regard,  heard 
the  facts  pro  and  con,  and  decided  that  there 
was  no  nsury  paid.  There  was  positive  evi- 
dence for  and  against  the  proposition,  and 
the  chancellor  decided  on  behalf  of  the  appel- 
lee, and  we,  for  the  reason  above  indicated, 
cannot  disturb  his  judgment.  The  judgment 
is  affirmed. 


WmTB  t).  CiKCiNMATi,  N.  0.  &  T.  P.  By.  Co. 

(CoMrt  0/  Appeals  of  Kentucky.    Jan.  26, 1890.) 

Cabbiiks— Defectivb  Fiattohms. 

A  shipper  ot  stock  is  not'guiltv  of  contrib- 
ntory  negligence  who  uses  the  only  platform  pro- 
vided by  the  railroad  company  tor  that  purpose,  and 
is  injured  in  so  doing,  though  he  knows  it  to  be 
unsafe,  U  be  exercises  reasonable  care  in  its  use. 

Appeal  from  circuit  court,  Grant  county. 

"To  be  officially  reported." 

Action  by  J.  M.  White  against  the  Cincin- 
nati, New  Orleans  &  Texas  Pacific  Railway 
Company,  for  pei-sonal  injuries.  White  ap- 
peals from  a  judgment  on  a  verdict  directed 
for  the  company. 

J.  J.  Landram,  for  appellant.  O.  B.  Sim- 
rail,  for  appellee. 

Holt,  J.  The  appellant  sues  for  damages 
for  Injuries  sustained  by  him  while  assisting 
his  employer,  a  shipper  over  the  appellee's 
road,  in  loading  stock  at  night  upon  its  cars. 
The  apron  or  platform  connecting  the  stock- 
chute  with  the  car  into  which  the  cattle 
were  being  driven  gave  way,  precipitating 
the  appellant  against  the  side  of  the  car. 
The  evidence  tends  to  show  that  the  apron 
was  too  short, — not  long  enough  to  lap  suffi- 
ciently far  over  on  either  the  chute  or  the 
car  to  Insure  safety  to  one  upon  it;  that  it 
wtis  not  fastened  to  the  chnte  by  hinges  or 
otherwise,  as  is  usual,  and  had  been  out  of 
repair  for  a  considerable  time;  that  all  this 
was  known  to  the  company,  through  its 
agpnt,  previous  to  the  time  of  the  injury, 
but  was  likewise  known  to  tlie  appellant. 
It  further  appears  that  the  station  where  the 
accident  occurred  was  the  nearest  and  most 
convenient  point  for  shipping  the  stock,  and 
that  hut  the  one  chute  and  apron  were  pro- 
vided by  the  company.  The  lower  court,  at 
the  close  of  the  appellant's  testimony,  per- 
emptorily instructed  the  jury  to  find  for  the 
company  upon  the  ground,  as  is  admitted  in 
argument,  that  tlie  appellant  was  aware  of 
the  defective  condition  of  the  platform,  and 
could  not,  therefore,  recover. 


Sueh  an  instruction  should  not  be  given, 
unless,  conceding  the  truth  of  the  evidence 
offered,  and  of  every  fact  which  it  conduces 
to'prove,  the  party  has  no  case.  It  Is  con- 
tenided  that  the  knowledge  of  the  appellant 
prior  to  the  time  of  the  injury  of  the  unsafe 
condition  of  the  platform  forbids  a  recovery. 
If  so,  the  action  of  the  trial  court  was  cor- 
rect. Let  us  see.  It  is  not  properly  a  ques- 
tion of  contributory  negligence.  It  is  not 
claimed,  and  there  is  no  testimony  tending 
to  show,  that  the  appellant  was  negligent  in 
the  manner  of  using  the  platform.  So  far 
as  appears,  it  was  the  usual  and  careful  use 
of  it;  but  the  trouble  consisted  in  the  fact 
that  it  was  defective.  The  rule  is  well 
settled  by  a  uniform  current  of  decisions, 
so  numerous  that  citation  is  nnnecessaiy, 
that  a  railroad  must  keep  its  platforms  and 
approaches  to  which  the  public  do,  or  will 
naturally,  resort  in  doing  business  with  it. 
in  a  safe  condition  for  such  use.  This  is 
one  of  the  duties  it  owes  to  the  public.  It 
goes  hand  in  hand  with  its  franchises  and 
extraordinary  privileges.  The  appellant  tiad 
a  right  to  be  where  he  was,  and  engaged  as 
he  was,  when  he  was  injured.  The  com- 
pany had  invited  his  presence  by  holding  it- 
self out  as  a  carrier  of  stoek.  It  had  im- 
pliedly said  to  the  public:  "The  platform  is 
safe  for  the  purposes  intended,  if  reasonable 
care  be  exercised  in  its  use."  It  is  said, 
however,  that  the  appellant  knew  this  was 
not  true,  and  that  be  therefore  used  it 
at  his  peril.  This  is,  however,  unlike  the 
case  of  a  servant  against  the  master  for  an 
injury  caused  by  a  defective  state  of  the  ma- 
chinery or  premises,  or  materials  provided  by 
the  latter  for  the  work  of  the  former.  The 
master  is  not  bound  to  employ  the  servant. 
The  latter  cannot  dictate  to  him  in  this  re- 
spect. Not  only  the  duty  rested  upon  the 
company,  however,  so  long  as  it  held  itself 
out  to  the  public  as  a  carrier;  of  providing 
safe  appliances  for  such  purpose,  but  the 
public  bad  a  right  to  demand  it,  and  to  use 
the  road  for  travel  and  shipping  pnrposes. 
It  was  bound  to  keep  its  platforms  and  ap- 
proaches essential  to  travel  or  shipment  in 
a  safe  condition;  and  public  policy  forbids 
that  it  should  be  allowed  to  protect  ilself 
from  liability  for  injurious  consequences  re- 
sulting to  persons  from  its  failure  to  per- 
form this  important  duty  upon  the  ground 
that  they  knew  the  platform  or  approach 
was  defective.  Suppose  a  passenger  plat- 
form at  a  depot  is  defective.  A  person  de- 
siring to  take  passage  knows  it.  Is  be, 
therefore,  to  forego  going,  or  else  take  tlie 
risk  of  injury  without  remedy,  notwithstand- 
ing the  exercise  of  reasonable  care  upon  his 
part  in  attempting  Lo  board  the  train  ?  Surely 
not.  In  this  case  the  company  had  provided 
but  the  one  chute  and  the  one  apron  for  the 
shipment  of  stock  at  the  station.  It  was  in- 
viting patronage  in  this  way  by  the  public. 
although  it  knew  the  means  provided  for  the 
purpose  were  unsafe.  Under  such  circum- 
stances, was  the  owner  of  the  stock  to  be 
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compelled  to  take  tliem  elsewhere  for  ship- 
ment, or  the  appellant  to  refuse  employ- 
ment, because  of  knowledge  of  tlie  defective 
condition  of  the  platform?    A  very  different 
case  would  be  presented  where  one  contrib- 
uted to  bis  own  injury  by  carelessness  upon 
bis  part  in  the  use  of  the  defective  plat- 
form.   He  cannot  complain  where,  but  for 
his  own  neglect  in  the  manner  of  using  it, 
the  injury  would  not  have  occurred.    In  such 
a  case,  there  is  a  co-operating  cause  of  in- 
jury upon  his  part.    Here  there  is  none,  but 
the  railroad  company  invite  the  shipper  to 
ship  bis  stock.    It  holdd  itself  out  as  fur- 
nishing safe  means  for  the  purpose;  and,  al- 
though be  makes  a  prudent  and  usual  use 
of  them,  yet  after  be  has  been  injured  it  says 
to  him :   "There  is  no  liability  upon  our  part, 
because  you  knew  we  were  not  doing  what 
we  professed  to  the  public?"     It  cannot  be 
heard  to  rely  upon  the  failure  of  a  duty  so 
Important  to  the  public.    It  is  the  duty,  for 
instance,  of  a  railroad  company  to  keep  its 
depot  lighted  at  night,  that  entrance  and 
exit  may  be  safe.    Suppose  a  person  desires 
to  take  passage  at  a  certain  place,  and  upon 
reaching  the  depot  he  finds  that  this  has  not 
been  done.    The  situation  is  such  that  he 
must  enter  the  depot  to  take  passage,  or  de- 
cline to  go,  however  important  his  business. 
He  acconlingly  enters ;  and,  while  prudently, 
and  aa  best  be  can,  making  bis  way  in  the 
darkness,  falls,  and  is  injured  by  sometliing 
carelessly  placed  in  the  way  by  the  company. 
Will  it  be  contended  that  the  company  could 
shield  itself  by  saying:   "You  knew  there 
was  no  light  in  the  depot,  and  if  yon  had 
kept  out  of  there  no  injury  would  have  re- 
sulted?"   If  one  have  notice  of  a  defect  in 
a  highway  making  it  dangerous  for  travel, 
this  does  not  per  ae  make  a  careful  and  usual 
use  of  it  by  him  negligence.    We  do  not,  of 
coarse,  mean  to  hold  that  one  may,  by  reck- 
lessly rushing  into  danger,  or  by  his  own 
culpable  negligpnce  in  use  of  the  appliances 
provided  by  the  railroad  company,  directly 
produce  the  injury,  and  then  hold  the  com- 
pany liable;  but  as  he  must  of  necessity  use 
ibem.  or  forego  travel,  or  the  transportation 
of  his  property,  he  should  not  be  remediless, 
although  he   may  know  of  their  defective 
condition,  if  he  is  injured  when  using  them 
for  these  purposes  in  a  prudent  and  the  usual 
manner.    Any  other  rule  would  leave  the 
public  at  the  mercy  of  the  railroad  compa- 
nies.    They,  knowing  the  traveler  or  ship- 
per,  in  this  day  of  wonderful  advance  and 
improvement,  is  compelled  to  use  their  roads, 
or  forego  travel  or  the  shipment  of  his  prop- 
erty, could  by  their  agents  inform  him  of  the 
defective  condition  of  their  appliances  for 
travel,  and  then  be  exempt  from  liability  for 
his  injury  by  reason  thereof,  although  still 
inviting  him  to  use  them,  and  although  he 
has  been  injured  when  doing  so  in  a  prudent 
and  the  usual  manner.     Public  safety,  and 
the  proper  management  of  this  now  almost 
universal  mode  of  travel  and  shipment,  for- 
hid  the  adoption  of  a  different  rule  from  the 


one  we  have  Indicated.  Judgment  reversed, 
and  cause  remanded  for  a  new  trial  consist- 
ent with  this  opinion. 


ElNNAIBD  V.  STAMDABD  OlX  CO. 

(Court  of  Appeals  of  Kentucky.    Jan.  26, 1880.) 

Pollution  of  Undeb-Obociid  Cubkbhts. 

Tbe  owner  of  a  spring  of  water  is  entitled 
to  recover  damaf^es  tor  its  poUutSon  by  oil  stored  in 
large  quantities  on  the  land  of  his  neighbor,  which, 
leuing  from  tbe  casks  oontalning  it,  saturates  the 
ground,  and  penetrates  to  the  hidden  or  unknown 
veins  of  water  feeding  the  spring. 

Appeal  from  circuitcourt,  Garrard  county. 

"To  be  officially  reported." 

Action  by  liobert  Kinnaird  against  the 
Standard  Oil  Company  for  polluting  his 
spring.  Kinnaird  appeals  from  a  judgment 
on  a  peremptory  instructiou  to  the  jury  to  find 
for  the  company. 

W.  J.  Landram  and  M.  H.  Owsley,  for  ap- 
pellant.  Brmon,  Humphrey  <fi  Davte,  for 
appellee. 

Fbtor,  J.  Tbe  appellant,  Kinnaird,  is  the 
owner  of  a  small  trait  of  land  containing 
about  four  acres,  lying  adjacent  to  or  within 
the  Ixjundary  of  the  town  of  Lancaster,  in  tbe 
county  of  Garrard.  On  this  land 'is  a  valu- 
able and  never-failing  spring,  that  appears 
opon  tbe  surface  of  the  ground  at  the  foot  of 
a  hill,  and  had  been  used  as  such  for  a  long 
period  of  time.  In  November  of  the  year 
1886  the  appellee,  the  Standard  Oil  Company, 
leased  from  the  Kentucky  Central  Kailroad 
Company  a  site  upon  which  to  build  a  ware- 
house for  the  storage  of  its  coal  oil.  They 
erected  the  warehouse,  and  placed  in  it  their 
coal  oil,  that  leaked  from  the  casks,  and  sat- 
urated tbe  ground,  botb^n  tbe  Inside  and 
outside  of  the  building.  The  floor  of  the 
house  consisted  of  a  bed  of  cinders  about  12 
inches  in  depth,  that  supplied  the  place  of 
plank,  that,  as  the  proof  shows,  would  be- 
come very  inflammable  when  saturated  with 
the  oil.  The  bed  of  cinders,  therefore,  ren- 
dered the  property  much  more  secure  than  if 
a  floor  had  been  laid  in  the  building.  The 
spring  of  the  appellant  is  located  about  200 
yards  from  the  oil-house  of  the  appellee,  with 
a  hill  or  rise  in  the  ground  between  the  two, 
and  the  proof  conduces  to  show  that  water  on 
the  surface  of  the  ground  at  the  oil-house 
would  naturally  flow  in  an  opposite  direction 
from  the  spring,  because  it  is  lower  than  the 
ground  where  the  spring  emerges  from'  the 
hill.  After  the  oil  had  been  deposited  in  the 
building  erected  for  that  purpose,  it  is  mani- 
fest that  it  leaked  from  the  casks,  and,  being 
of  such  a  penetrating  character,  it  passed  into 
the  ground,  and  polluted  the  water  or  stream 
from  which  the  spring  of  appellant  was  sup- 
plied. While  it  is  argued  that  the  proof  on 
this  subject  is  by  no  means  satisfactory,  we 
think  it  apparent  from  the  testiroeny  that  tbe 
oil  mingled  with  under-ground  currents  of 
water  that  fed  the  spring  of  the  appellant, 
and  caused  the  injury.    The  court  below,  on 
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hearing  the  teslimonj,  gave  a  peremptory  in- 
struction to  the  jury,  on  the  ground  that  no 
action  could  be  maintained  for  contaminating 
tlie  subterranean  water  that  flowed  into  the 
spring  of  the  appellant,  as  the  appellee  had 
tlie  right,  in  the  exercise  of  its  legitimate 
business,  to  build  the  house,  and  store  the  oil 
within  it,  on  its  own  land,  altliough  the  prop- 
erty of  its  neighbor  was  injured  by  it.  Jf 
this  had  been  surface  water,  or  a  vein  of  water 
under -ground,  with  a  well-defined  and  known 
channel,  the  right  to  maintain  the  action  can- 
not be  doubted;  but,  as  to  hidden  or  unknown 
veins  of  water,  it  is  said  they  Iselong  to  the 
soil,  constitute  a  part  of  it,  and  may  be  used, 
controlled,  or  removed  by  the  owner  in  the 
same  manner  that  he  could  the  soil  through 
which  the  water  percolates  or  runs. 

The  theory  of  the  defense  is  that,  this  water 
being  the  property  of  the  owner  of  the  land, 
its  use,  if  not  forbidden  by  law,  cannot  work 
an  injury  to  his  neighbor,  in  the  absence  of 
a  design  to  do  so,  however  great  the  damage 
sustained.  This  view  of  the  legal  lights  of 
these  parties  seems  to  be  sustained  by  nu- 
merous reported  cases,  involving  questions 
analogous  in  almost  every  particular,  and,  if 
followed  by  this  court,  it  must  be  held  thut  the 
peremptory  instruction  was  proper.  The  case 
of  Brown  v.  Illius,  reported  in  27  Conn.  84, 
was  an  action  on  the  case  for  a  nnisance.  and 
in  the  declaration  it  w»s  alleged  that  offensive 
matter  in  the  manufacture  of  gas,  deposited 
on  ttie  surface  of  the  ground,  bad  permeated 
into  the  soil  around  and  adjoining  the  well, 
and  into  the  well  itself,  corrupting  the  water 
and  rendering  it  unfit  for  use.  The  court,  in 
applying  the  rule  in  regard  to  subterranean 
currents,  and  in  discussing  the  instruction 
given  by  tiie  lower  court,  held  that  the  own- 
ership of  the  land  SKnctioned  and  justified  the 
use  made  of  it  by  the  defendant,  and.  although 
the  latter  was  injured,  if  the  damage  resulted 
from  the  mingling  of  the  noxious  matter  with 
the  under-ground  vein  of  water,  it  was  an 
injury  without  any  violation  of  the  plaintiff's 
legal  rights  by  the  defendant,  and  the  latter 
"was  under  no  legal  obligation  to  prevent  it 
in  the  first  instance,  or  a  continuance  of  it 
afterwards."  The  rule  that  gives  to  the 
owner  of  the  soil  all  that  lies  beneath  its  sur- 
face, whether  oil  or  water,  was  made  to  apply 
in  the  case  cited,  with  the  right  of  the  owner 
to  use  it  at  his  pleasure,  and  in  any  legitimate 
mode,  and  the  plaintiff  denied  the  right  of 
recovery  upon  that  ground.  The  case  of  Dil- 
lon V.  Oil  Co.,  49  Hun,  565,'  was  where  the 
plaintiff  owned  two  lots,  upon  which  he  had 
erected  dwellings,  and  had  dug  a  well  on  each 
lot,  that  he  used  for  household  purposes.  The 
defendant  erected  an  oil  refinery  about  300 
feet  distant  from  the  lots  of  the  plaintiff,  and 
the  oil,  leaking  on  the  surface,  had  permeate<I 
the  ground  until  it  reached  some  under-ground 
stream  that  carried  it  to  the  wells  of  the  plain- 
tiff. An  injunction  was  sought,  and  the  re- 
lief denied,  for  the  reason  that  the  defendant 

»aN,  y.  Bapp.  889. 


bad  the  right  to  use  that  which  he  owned  for 
legitimate  purposes,  provided,  in  doing  so,  he 
exercised  proper  care  and  skill  to  prevent  in- 
jury to  others;  and,  as  an  illustration  of  the 
rule,  it  was  there  said  that  he  might  dig  a 
well  or  ditch,  and  cut  off  a  hidden  stream  of 
water  that  supplied  bis  neighbor's  well,  and 
thereby  render  it  useless.  In  Bloodgood  v. 
Ayers,  108  N.  Y.  400,  15  N.  E.  Rep.  433.  it 
was  also  held  that  no  person  is  liable  for  in- 
terrupting a  stream  supplying  a  well  or 
spring,  unless  he  knew  b^orehand  where  the 
stream  was, — a  doctrine,  we  think,  well  set- 
tled by  an  unbroken  line  of  authority.  That 
one  may  divert  or  consume  all  the  water  from 
under-ground  currents,  that  have  no  fixed 
known.cliannels,  and  appropriate  all  the  water 
to  his  own  use,  and  that  he  is  the  absolute 
owner  of  this  water  while  it  remains  under 
his  soil,  with  the  right  to  appropriate  it  as  be 
pleases  for  legitimate  use,  will  not  be  denied. 
This  use  or  right  of  property  is,  however,  only 
temporary,  and  remains  only  so  long  as  the 
water  stands  on  or  under  bis  land.  He  can- 
not follow  it  when  it  leaves  his  premises,  and 
passes  to  the  land  of  his  neighbor;  and  it  may 
therefore  be  said  that  he  has  not  the  absolute 
title,  as  each  owner  of  the  land  is  vested  with 
the  right  to  use  the  water,  and  appropriate 
the  whole  of  it  when  it  reaches  him.  In 
the  case  of  Upjohn  v.  Board,  reported  in 
46  Mich.  542.  9  N.  W.  Rep.  845,  the  opin- 
ion delivered  by  Mr.  Justice  Coouir,  it  was 
held  to  be  an  established  rule  that  owners  of 
the  soil  have  no  rights  in  sut)surface  waters 
not  running  in  well-defined  channels,  as 
against  their  neighbors  who  may  witlidraw 
them  by  excavations;  and  therefore,  if  no 
right  of  action  exists  for  mining  the  plain- 
tiff's well  by  withdrawing  the  water,  it  is 
diincult  to  understand  how  corrupting  its 
waters  by  a  proper  use  of  the  adjoining  prem- 
ises can  be  actionable,  when  there  is  no  in- 
tent to  injure,  and  no  negligence,  as  each  act 
would  destroy  the  well,  of  the  plaintiff.  Ik 
seems  to  us,  after  a  careful  review  of  the  au- 
thorities referred  to  by  counsel  for  the  corpo- 
ration, all  of  which  are  entitled  to  great 
weight,  that  there  is  a  manifest  distinction 
between  the  right  of  the  owner  of  land  to  us» 
the  under-ground  water  upon  it,  that  origi- 
nates from  percolation  or  is  found  in  hidden 
veins,  and  the  right  to  contaminate  it  so  as 
to  injure  or  destroy  the  water  when  passing 
to  the  adjoining  land  of  his  neighbor. 

It  is  a  familiar  doctrine  that  one  most  so 
use  his  property  as  not  to  injure  bis  neigh- 
bor, and  because  the  owner  has  the  right  to 
make  an  appropriation  of  all  the  under- 
ground water,  and  thus  prevent  its  use  by 
another,  he  has  no  riglit  to  poison  it,  however 
innocently,  or  to  contaminate  it,  so  that  when 
it  reaches  his  neighbor's  land  it  is  in  aixdk 
condition  as  to  be  unfit  for  use  either  by  man 
or  beast.  One  may  be  entitled  by  contract 
with  his  neighbor  to  all  the  water  that  flows 
in  a  stream  on  the  surface  that  passes  through 
the  land  of  botli,  and,  while  he  can  thus  ap- 
propriate it,  he  has  no  right  to  pollute  the 
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water  in  sucb  a  manner  as,  when  it  passes  to 
liis  neighbor,  its  use  becomes  dangerous  or 
unhealthy  to  his  family,  or  to  the  beast  on  his 
farm.  As  soon  as  the  water  leaves  the  land 
of  the  one  who  claims  the  right  to  use  it,  and 
runs  on  the  land  of  another,  the  latter  has 
the  same  right  to  appropriate  it,  and,  if  prop- 
erty, it  then  l^ecomesas  much  the  property  of 
the  last  as  the  first  proprietor.  The  owner 
of  land  has  the  same  right  to  the  use  and  en- 
joyment of  the  air  that  is  around  and  over 
his  premised  as  be  has  to  use  and  enjoy  the 
water  under  his  ground.  He  is  entitled  to 
the  use  of  what  is  above  the  ground  as  well 
as  that  below  it,  and  still  it  will  scarcely  be 
insisted  that  be  can  poison  the  atmosphere 
with  noxious  odors  that  reach  the  dwelling 
of  his  neighbor,  to  the  injury  of  the  health  of 
himself  or  family.  If  not,  we  see  no  reason 
why  he  should  be  permitted  to  so  contaminate 
the  water  that  flows  from  his  land  to  bis 
neighbor's,  producing  thb  same  results,  and 
still  escape  liability  for  the  damages  sus- 
tained, and  whether  the  waler  escapes  the 
one  way  or  the  other  is  immaterial.  The 
simple  question  is,  can  the  owner,  with  a 
knowledge  of  the  penetrating  character  of  its 
oil,  and  the  effects  following  its  leakage,  store 
large  quantities  of  it  near  the  spring  of  the 
plaintiff,  when  the  oil  is  seen  in  puddles  out- 
side of  the  building,  the  result  of  leakage  of  the 
casks  on  the  inside,  and  resist  the  claim  of  the 
plaintiff  on  the  ground  that  it  did  not  know 
the  water  was  aSected  by  it?  The  injury  has 
been  done,  and  can  it  be  said  that  it  presents 
a  case  of  damnum  absque  injuria  f  We  thi  nk 
not.  The  case  of  Ballard  v.  Tomlinaon,  an 
English  ease,  reported  in  24  Amer.  Law  Reg. 
634,  contains  the  correct  rule  on  the  subject. 
In  that  case  the  water  in  the  plaintiff's  well 
was  injured  by  sewerage  from  the  defend- 
ant's well,  and  it  was  held  that  an  injunction 
to  restrain  the  defendant  from  so  using  his 
well  was  proper,  and  the  plaintiff  entitled  also 
to  damages  for  what  he  had  suffered  by  reason 
of  the  pollution.  While  the  unlimited  right  to 
nse  the  percolating  water  was  conceded  to  the 
plaintiff,  the  right  to  contaminate  the  water 
BO  as  to  render  it  unhealthy  or  unfit  for  use, 
when  it  came  to  his  neighbor's  land,  was 
held  to  be  a  violation  of  the  plaintiff's  rights, 
for  which  an  action  could  be  maintained.  If 
one  has  that  on  his  own  premises  that  is  dan- 
gerous, or  a  substance  that  he  is  constantly 
using  which  is  liable  to  escape  and  injure 
others,  whether  above  or  under  the  ground, 
and  injure  the  property  of  his  neighbor,or  that 
which  his  neighbor  has  the  right  to  use,  he 
must  answer  fur  the  consequences.  A  recov- 
ery was  had  against  gas  companies  in  the  case 
of  Gas-LightCo.  v.  Graham,  28  111.  74;  Gas  Co. 
V.  Murphy,  39  Pa.  St.  257;  Gas-Light  Ca  t. 
Freeland,  12  Ohio  St.  892.  In  the  case  in  28 
111.  74,  the  gas  company  erected  works  near  the 
dwelling  of  Graham,  and  injured  the  water 
in  his  well  by  permitting  the  substances  used 
in  its  manufacture  to  permeate  the  soil,  and 
find  their  way  to  plaintiff's  well.  The  court 
told  the  jury  that  if  sucb  substances  did  soak 


into  the  ground,  and  permeate  and  pass  along 
and  through  the  earth,  mingling  with  the 
water  of  the  well,  and  did  thereby  render  it 
nauseous  to  the  taste,  or  unfit  for  use,  the  jury 
should  render  a  verdict  for  the  plaintiff.  This 
branch  of  the  instructions  was  held  to  be 
proper,  and  no  question  raised  as  to  the  right 
of  recovery,  if  the  jury  believed  the  facts  ex- 
isted as  alleged  and  proven.  In  Gas  Co.  v. 
Murphy,  the  court  held  the  company  answer- 
able for  the  corruption  of  the  plaintiff's  well 
by  reason  of  fluids  percolating  from  the 
works.  The  entire  dominion  of  the  defend- 
ant over  its  property  in  the  present  case  is 
undenied,  but  it  bad  no  right,  while  enjoying 
its  use,  although  in  a  legitimate  way,  to  vio- 
late, by  the  manner  of  its  use,  the  rights  of 
others.  It  seems  to  us  unreasonable  to  ad- 
judge that  the  erection  and  operation  of  gas- 
works, or  buildings  for  the  storage  of  oil, 
with  the  noxious  and  Injurious  substances, 
by  reason  of  the  deposit  on  the  surface  per- 
meating the  ground,  and  injuring  or  destroy- 
ing the  taste  or  use  of  water  belonging  tc 
and  on  the  property  of  others,  is  sucb  a  legit- 
imate use  of  one's  property,  and  hisdominion 
over  it,  as  to  preclude  any  recovery  for  an  in- 
jury to  the  property  of  his  neighbor,  however 
great,  and  to  require  a  notice  that  the  injury 
has  been  inflicted  before  the  action  can  be 
maintained  would  be  to  destroy  the  theory 
or  the  principle  upon  which  a  recovery  in  the 
case  is  permitted.  It  is  argued  that  the  ap- 
pellee was  ignorant  of  the  existence  of  the 
nuisance  or  injury  to  appellant's  spring,  and 
had  no  right  to  suppose  that  its  oil  was  af- 
fecting the  water  in  the  spring  of  the  plain- 
tiff. This  may  be  so,  and  still  the  defendant 
is  responsible  for  the  injury,  although  it  was 
not  aware  that  its  neglect  in  permitting  the 
oil  to  leak  from  the  casks,  and  stand  in  pools 
outside  the  building,  had  or  would  work  an 
injury  to  the  plaintiff.  If  anuisance,  whether 
neglect  or  not,  the  appellee  is  liable. 

We  have  assumed,  in  the  consideration  oi 
the  questions  presented,  that  the  injury  com- 
plained of  resulted  from  the  manner  in  which 
the  oil  was  kept  in  the  store-house  of  the  de- 
fendant, but  we  are  not  to  be  understood  as 
taking  tliat  question  from  the  jury  on  the  re- 
turn of  the  case.  Some  question  was  made 
in  the  court  below,  as  to  the  right  of  the ' 
plaintiff  in  estimating  the  value  of  his  spring, 
or  the  damages  occasioned  by  the  act  of  the 
defendant,  to  show  that  years  before  he  had 
sold  water  from  it;  this  testimony  was  prop- 
erly excluded.  We  do  not  understand  that 
the  injury  has  resulted  in  the  entire  destruc- 
tion of  the  spring  or  the  water  for  use,  and 
for  that  reason  the  actual  damage  sustained 
is  the  criterion  of  recovery, — the  deprivation 
of  the  use  of  the  water  for  domestic  or  farm 
purposes  up  to  the  time  of  the  trial.  The 
continuance  of  the  use  of  the  buUding  for  the 
purposes  of  storing  the  oil,  without  any  addi- 
tional protection  to  the  flow  of  the  oil  to  the 
spring  of  the  plaintiff,  would  subject  the  ap- 
pellee to  another  action.  We  cannot  well  sea 
how  the  plaintiff  can  be  fully  compensated  in 
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any  other  mode,  and  to  make  the  injury  per- 
manent, when  it  is  certainly  in  the  power  of 
the  defendant  to  prevent  it,  would  be  sub- 
jecting it  to  the  payment  of  damages,  al- 
though the  beneficial  use  of  the  spring  had 
been  again  restored.  Judgment  reversed  and 
remanded,  with  directions  to  award  a  new 
trial,  and  for  proceedings  consistent  with  this 
opinion. 


MoERis'  Adm'x  v.  Louisville  &  N.  B.  Oo. 
(Court  of  AppeaU  of  KetUiKihy.  Jan.  28, 1800.) 
Death  by  WaoNOFtn,  Act— COMPBHaiTosT  Dax- 

1.0BB. 

Tbongh,  under  Gen.  St.  Ey.,  o.  67,  |  8,  an 
sotlon  cannot  be  maintained  for  pnnitive  dam- 
ages for  the  killing  of  a  person  by  the  willful  neglect 
of  any  one,  unless  the  person  so  killed  leaves  a  wid- 
ow or  minor  child,  a  recovery  may  be  had  under  sec- 
tion 1,  giving  compensatory  damages  to  the  per- 
sonal representatives  for  death  caused  by  negli- 
gence, and  an  allegation  in  the  petition  of  "will- 
ful" negligence  may  be  disregarded  as  surplusage. 

Appeal  from  circuit  court,  Campbell 
county. 

"Not  to  be  officially  reported." 

Action  by  administratrix  of  Eleanor  Mor- 
ris against  the  Louisville  &  Nashville  Bail- 
road  Company  to  recover  damages  for  the 
killing  of  her  intestate.  The  administratrix 
appeals  from  a  judgment  sustaining  a  demur- 
rer to  her  petition.  Gen.  St.  Ky.  c.  57,  provides: 
"Section  1.  If  the  life  of  any  person,  not  in  the 
employment  of  a  railroad  company,  shall  be 
lost,  in  tliia  commonwealth,  by  reason  of  the 
negligence  or  carelessness  of  the  proprietor  or 
proprietors  of  any  railroad,  or  by  the  unfitness, 
or  negligence,  or  carelessness  of  their  serv- 
ants or  agents,  the  personal  representative  of 
the  person  whose  life  is  so  lost  may  institute 
suit  and  recover  damages  in  the  same  man- 
ner that  the  person  himself  might  have  done 
for  any  injury,  where  death  did  not  ensue." 
"Sec.  3.  If  the  life  of  any  person  or  pei-sons 
is  lost  or  destroyed  by  the  willful  neglect  of 
another  person  or  persons,  company  or  com- 
panies, corporation  or  corporations,  their 
agents  or  servants,  then  the  widow,  heir,  or 
personal  representative  of  the  deceased  shall 
have  the  right  to  sue  such  person  or  persons, 
company  or  companies,  corporation  or  rorpo- 
'  rations,  and  recover  punitive  damages  for 
the  loss  or  destruction  of  the  life  aforesaid." 

A.  1'.  Root,  for  appellant.  Wm.  Lindsay, 
Geo.  Washington  and  James  C.  Wright,  for 
appellee. 

Bennett,  J  A  demurrer  was  sustained 
to  the  appellant's  petition;  and  she,  declin- 
ing to  amend,  has  appealed  to  this  court. 
The  appellant,  as  administratrix  of  Eleanor 
Morris,  seeks  to  recover  damages  for  the  kill- 
ing of  said  intestate  by  appellee.  It  is  al- 
leged that  the  intestate  died  unmarried  and 
childless.  It  is  also  alleged  that  the  killing 
was  by  "the  gross  and  willful  negligence" 
of  the  appellee.  We  have  heretofore  decided, 
which  decision  is  adhered  to,  that  no  ac- 
tion can  be  maintained  under  chapter  57, 


I  3,  Gen.  St.,  to  recover  damages  for  the 
death  of  any  person,  unless  the  killing  whs 
caused  by  the  willful  negligence  of  the  per- 
sons or  corporations  in  said  section  named; 
and  no  recovery  could  be  had  for  such  kill- 
ing unless  such  person  left  a  widow  or  minor 
child  or  children,  for  whose  benefit  alone  the 
recovery  could  be  had.  But  under  the  first 
section  of  said  chapter  the  administrator  of 
a  person  killed,  whether  or  not  he  has  a  wid- 
ow or  child,  or  heir  in  any  degree  what- 
ever, can  recover  damages  for  the  negligent 
killing  of  such  person  by  the  person  or  cor- 
porations therein  named.  Such  negligent 
killing  includes  ordinary  or  gross  negligence. 
In  the  petition,  both  "gross  and  willful" 
negligence  are  set  up;  and,  as  the  petition 
not  only  fails  to  show,  but  negatives,  the 
right  to  recover  under  the  third  section  of 
said  statute,  nevertheless  a  full  and  com- 
plete cause  of  action  is  set  up  under  the  first 
section.  All  that  is  said  in  reference  to  will- 
ful negligence  may  be  stricken  out,  yet  a 
suflBcient  cause  of  action  is  set  up  under  the 
first  section  for  negligence,  either  ordinary  or 
gross.  The  allegations  in  reference  to  will- 
ful negligence,  by  reason  of  their  insufiSciency, 
are  immaterial,  and  amount  to  nothing.  The 
petition  stands  as  though  such  allegations 
had  not  been  made,  and  as  though  the  action 
had  been  brought  to  recover  damages  for  neg- 
ligence only.  So  the  only  question  is,  do  the 
allegations  set  up  a  cause  of  action  for  negli- 
gence? As  before  stated,  we  think  they  do. 
The  judgment  is  reversed,  with  directions  to 
overrule  the  demurrer,  and  fur  further  pro- 
ceedings consistent  with  this  opinion. 


Adams  o.  Thomas  et  al. 
{Court  of  Appeals  of  Kentucky.  Jan.  80^  1890.) 
School  Board— Liasilitikb. 
The  duties  and  powers  of  the  board  of  edu- 
cation of  the  Paris  City  school  being  preocrlbed, 
not  by  the  general  law  relating  to  common  schools, 
but  by  special  statute,  applicable  to  that  city,  un- 
der which  the  board  has  the  power  to  remove  a 
superintendent  without  the  approval  of  the  county 
superintendent,  and  the  contract  betiveen  the 
board  and  the  superintendent  reserving  the  right 
to  each  to  terminate  the  relation  of  employer  and 
employe  at  anytime,  the  members  of  the  board  are 
not  liable  for  disnharging  a  superintendent,  nnless 
they  act  maliciously. 

Appeal  from  circuit  court,  Bourbon  coanty. 

"Not  to  be  officially  reported." 

Action  by  B.  H.  Adams  against  James  M. 
Thomas  and  others  to  recover  damages  from 
the  individual  members  of  the  school  board 
for  his  removal.  From  a  judgment  in  favor 
of  defendants,  plaintiff  appeals. 

L.  U.  James  and  iS.  Hodge,  for  appellant. 
/.  W  Lucas,  for  appellees. 

Lewis,  C.  J.  The  board  of  education  of 
the  Paris  City  school  has,  as  admitted  in  the 
petition  of  appellant,  the  power  to  select  a 
superintendent,  and  fix  his  salary;  and  we 
think  the  power  also  exists  to  remove  him  at 
pleasure,  without  the  revision  or  approval  of 
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the  county  superintendent,  for  the  board  of 
education  exists,  and  its  duties  and  powers 
are  prescribed,  not  by  the  general  law  rela- 
ting to  cornmun  schools,  but  by  special  stat- 
ute, applicable  to  the  city  of  Paris,  which  is, 
for  the  purposes  of  such  statute,  made  one 
district.  Moreover,  it  appears  from  the  evi- 
dence that,  at  the  time  appellant  was  ap- 
pointed superintendent,  he  was  informed  by 
the  members  of  the  board  of  education  that 
the  power  existed,  and  was  reserveil  by  the 
board,  to  remove  him  at  any  time;  and  the 
right  was  claimed  by  and  conceded  to  him  at 
any  time  to  resign  the  position. 

His  appointment  being,  then,  made  under 
a  contract,  witli  the  riglit  agreed  to  exist, 
and  reserved  to  each  party,  to  terminate  the 
relaiion  of  employer  and  employe,  at  any  time, 
the  only  question  for  us  to  consider  is  wheth- 
er, on  the  trial  of  this  action,  brought  by  ap- 
pellant, to  recover  damages  of  the  individual 
members  for  bis  removal  by  the  board,  the 
court  fully  and  correctly  instructed  the  jury. 
It  is  alleged  in  the  petition  that  appellant 
w:is  discharged  from  the  position  maliciously, 
and  with  intent  to  injure  bim;  and  the  lower 
court  instructed  the  jury  to  find  fur  iiim,  if 
they  believed,  from  the  evidence,  such  was 
the  fact.  But  they  were,  on  the  otiier  hand, 
instructed  to  find  for  the  defendant,  if  he  was 
discharged  for  a  failure  ur  refusal  to  main- 
tain proper  discipline  in  the  school,  and  that 
they  in  good  faith  believed  there  was  sutU- 
cient  and  proper  grounds  for  their  action,  and 
there  was  proper  cause  or  reason  for  such  ac- 
tion. It  is  true,  as  appears  from  the  evi- 
dence, the  action  of  the  board  was  taken 
without  previous  notice  to  bim,  and  the  time 
of  bis  discliarge  was  in  the  middle  of  the 
school  term,  whereby  the  opportunity  was 
lessened  for  him  to  getemploymentelsewhere. 
J3ut,  if  the  power  was  exercised  without  mal- 
ice, or  intent  to  injure  him,  and  was  in  good 
faith  believed  by  the  board  necessary  for  the 
success  and  proper  conduct  of  the  school,  ap- 
pellant had  no  cause  of  action,  for  not  only 
did  he  agree  that  the  power  to  remove  him  ex- 
isted, but  that  it  might,  in  such  state  of  case, 
be  exercised.    The  judgment  is  affirmed. 


Hau,  V,  Ditto  et  um. 
{Court  of  Appeals  of  KentuOeu.   Jan.  28, 1890.) 

BeT0FPBI<  BT  D£ED  — TbUBTS  —  LlKITi.TI0N  0»  AC- 
TIONS. 

1.  A  deed  which  in  one  portion  purports  to 
convey  only  the  interest  of  the  arantor,  though  in 
another  portion  it  speaks  of  "the  land"  as  hieing 
sold  to  the  vendee,  docs  not  bind  one  who,  without 
being  named  in  it,  signs  and  aclcnowledges  while 
a  minor,  and  reacknowledges  it  after  attaining  her 
majority,  and  she  is  not  thereby  estopped  to  claim 
the  land. 

S.  A  tmstee  vnder  a  deed  purchased  by  parol 
the  Interest  of  Ills  daughter,  one  of  the  benefici- 
aries, for  two  slaves,  of  which  she  at  once  took 
control,  be  beginning  to  claim  her  interest  in  the 
land.  He  sold  the  entire  tract  by  parol  to  one  who 
beld  and  improved  it  for  two  years,  using  it  as  his 
own,  and  then  surrendered  it  to  the  father,  the 
daaghter  having  knowledge  of  the  transaction. 
The  father  tbeo  neld  it,  claiming  it  as  his  own,  un- 


til be  BtM  It  Held,  that  this  amounted  to  an 
open  renunciation  of  the  trust,  and  an  open  and 
notorious  adverse  claim  which  set  the  statute  of 
limitations  running,  and,  the  statute  having  begun 
to  run  in  her  life-time,  it  was  not  suspended  by 
her  death,  as  against  her  infant  daughter,  who 
married  before  attaining  her  majority. 

Appeal  from  circuit  court,  Henry  county. 

"Not  to  be  officially  reported." 

Action  by  E.  F.  Ditto  and  wife  against 
Charles  A.  Hall,  to  recover  a  one-sixteenth 
interest  in  certain  land.  Hall  appeals  from 
a  judgm(!nt  against  him. 

John  D.  Carroll  and  Wm.  B.  Moody,  for 
appellant.     Wm.  Carroll,  for  appellees. 

Holt,  J.  December  17,  1855,  David 
Adams,  in  consideration  of  affection,  con- 
veyed to  John  Adams,  in  trust  for  his  eight 
children  by  his  deceased  wife,  Sally  Adams, 
who  was  a  daughter  of  the  grantor,  30  acres 
of  land.  One  of  them  was  Margaret  Kep- 
hart.  who  died  intestate  in  1862,  leaving  two 
children,  the  appellee  Mrs.  Ditto  being  one 
of  them,  as  her  only  heirs.  John  Adams  in- 
lierited  a  portion  of  the  land  by  the  death  of 
some  of  his  children.  He  also  appears  to 
have  purchased  the  interest  of  others,  and  in 
1866  he,  together  with  the  adult  children  then 
living,  conveyed  the  land  to  the  appellant. 
Hall.  The  deed  purports  in  one  portion  of  it 
to  convey  only  tlie  interest  of  tlie  grantors; 
but  in  another,  after  speaking  of  the  entire 
tract,  it  says,  "said  land  being  now  sold  to 
said  Charles  A.  Hall;"  and  it  Is  evident  it 
was  a  sale  of  all  of  it.  The  appellees.  Ditto 
and  wife,  are  not  named  in  the  body  of  the 
deed,  but  both  of  them  signed  and  acknowl- 
edged it;  and  tlie  wife  being  a  minor  when 
this  was  done,  in  1867,  she,  after  arriving  at 
majority,  in  1869.  again  acknowledged  it. 
This  action  was  brought  by  the  appellees  on 
September  27,  1887,  for  tlie  one-sixteenth  of 
the  land.  Tbe  defense  is — First,  that  by  the 
execution  of  the  deed,  and  representations 
and  conduct  upon  their  part,  they  are  es- 
topped of  a  recovery;  second,  that  the  lapse 
of  time  prevents  it. 

Tbe  first  defense  is  unsustained.  Mani- 
festly the  deed  is  not  binding  upon  the  ap- 
pellees. They  are  not  named  in  the  body  of 
It.  They  have  not  thereby  granted  anything, 
and  no  representation  or  conduct  upon  their 
part  is  shown  to  support  the  claim  of  an  estop- 
pel, save  the  mere  fact  that  they  signed  and 
acknowledged  the  deed.  This  is  insufficient 
for  such  a  purpose. 

The  other  defense,  however,  is,  in  light  of 
the  testimony,  not  free  from  difficulty.  It 
appears  the  Adams'  grandchildren  derived 
little,  if  any,  estate  from  their  grandfather, 
David  Adams,  save  slaves,  two  old  and  two 
young  ones.  The  father,  John  Adams,  ap- 
pears to  have  taken  control  of  the  slaves,  and 
in  1857  he  and  Mrs.  Kephart,  who  as  a  widow 
was  then  sui  juris,  made  a  parol  trade,  by 
which  he  let  her  have  the  two  old  negroes, 
and  she  released  to  him  her  interest  in  tti« 
30  acres  of  land  and  the  other  two  slaves. 
It  is  proven  by  several  witnesses  that  sb« 
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SRid  she  bad  made  this  trade,  and  often  ex- 
pressed herself  as  well  pleased  with  it.  She 
at  once  took  control  of  the  slaves,  and  her  fa- 
ther, John  Adams,  began  to  claim  her  inter- 
est in  the  land.  The  evidence  is  somewhat 
conflicting  as  to  the  then  value  of  the  slaves 
she  got;  but.  considering  the  opinions  of  the 
various  witnesses  relative  thereto,  and  what 
her  grandfather  had  given  for  them  bnt  a 
year  or  two  before,  we  are  of  the  opinion  that 
the  trade  was  a  fair  one  as  to  her.  It  is  true 
it  does  not  appear  what  interest  her  father 
owned,  if  any,  at  that  time  in  the  slaves;  but 
this  is  immaterial,  as  to  the  question  of  lim- 
itation. Certainly  be  thereafter  became,  if 
he  was  not  then,  the  owner  of  an  interest  in 
them  by  inheritance  from  his  deceased  chil- 
dren, and,  as  the  evidence  tends  to  show,  by 
purchase  from  some  of  the  living  ones;  and, 
in  any  event,  Mrs.  Kephart  held  the  slaves, 
hired  one  or  both  of  them  out,  while  he 
claimed  her  interest  in  the  land,  and  the  trade 
does  not  appear  to  have  ever  been  questioned 
by  any  one  who  may  have  been  interested  in 
the  slaves.  Before  the  death  of  Mrs.  Kep- 
hart, her  father  sold  the  entire  80  acres  to  one 
of  bis  sons  by  parol,  and  it  is  quite  certain 
that  she  knew  of  it,  as  she  was  then  living 
with  her  father.  The  son  beld  it  under  this 
purchase  for  two  years,  improving  it  in  the 
mean  time,  when,  being  nnable  to  pay  for  it, 
he  surrendered  it  to  his  father,  and  the  latter 
then  held  it,  claiming  it  as  his  own,  and  so 
using  It  until  the  sale  to  appellant,  in  1866. 
This  certainly  amounted  to  an  open  renun- 
ciation of  the  trust  created  by  the  deed,  and 
a  notorious  and  open  claim  adversely'  to  ber 
of  her  interest  in  the  land.  Unquestionably 
the  statute  then  began  to  run  against  the 
cestui  que  trust.  Moreo\er,  Mrs.  Kephart 
had  been  paid  a  fair  consideration  for  her  in- 
terest in  the  land,  and  there  in  no  showing  of 
any  advantage  taken  of  her,  or  concealment 
or  fraud  of  any  character.  The  statute  of 
limitations  having  begun  to'run  in  Mrs.  Kep- 
hart's  life-time,  it  did  not  stop  at  her  death, 
although  Mrs.  Ditto  was  then  an  infant,  and 
married  before  attaining  majority.  The  fact 
that  the  father  was  trustee  did  not  prevent 
bis  possession  from  becoming  adverse.  The 
open  and  notorious  renunciation  of  the  trust, 
with  claim  in  himself  to  the  property,  and  a 
hostile  holding  of  it  with  knowledge  upon  the 
part  of  the  cestui  que  trust,  brought  tlie  stat- 
ute of  limitations  into  life,  and  required  steps 
to  be  taken  within  the  statutory  period  of  15 
years  to  prevent  its  creating  a  bar  to  a  recov- 
ery. It  matters  not  that  the  appellant  when 
be  purchased  bad  actual  notice  of  the  trust 
formerly  existing  upon  the  part  of  John 
Adams.  He  knew  that  the  trustee  had  beld 
and  used  the  land  as  bis  own,  with  the  knowl- 
edge and  consent  of  the  cestui  que  trust;  that 
he  had  repudiated  the  fiduciary  relation ;  that 
its  non-existence  was  recognized  by  both 
parties;  and  after  his  purchase,  in  1866,  he 
continued  the  adverse  holding,  so  that  when 
this  action  was  brought  it  had  lasted  for 
nearly  30  years.    Perry,  Trusts,  §  864,  says: 


"It  has  been  held,  however,  that  if  a  trustee 
repudiates  the  trust  by  clear  and  unequivocal 
acts  or  words,  and  claims  thenceforth  to  hold 
the  estate  as  his  own,  not  subject  to  any  trust, 
and  sucb  repudiation  and  claim  are  brought 
to  the  notice  or  knowledge  of  the  cestui  que 
trust  in  such  manner  that  he  is  called  upon 
to  assert  his  equitable  rights,  the  statute  will 
begin  to  run  from  the  time  that  such  knowl- 
edge is  brought  home  to  the  cestui  que  trust. 
*  ♦  *  Wliere  the  trustee  makes  a  con- 
veyance of  the  trust  property  in  breach  of 
the  trust,  and  his  grantee  continues  to  hold 
adversely,  the  statute  applies;  and  so  where 
the  relation  of  trustee  and  cestui  que  trust  is 
absolutely  ended,  whether  by  breach  of  the 
trust  or  otherwise." 

It  is  questionable,  indeed,  whether,  in  a 
case  attended  by  circumstances  like  tbia  one. 
a  court  of  equity  should  not,  aside  from  any 
question  of  limitation,  refuse  relief  upon  the 
ground  that  the  long'  lapse  of  time,  and  the 
acts  and  conduct  of  the  parties,  have  so  ob- 
scured the  trust,  and  created  presumptions 
unfavorable  to  its  existence,  that  complete 
justice  cannot  now  be  done.  It  is  said,  how- 
ever, that  the  appellant  claims  under  his 
deed.  It  is  true  he  presents  it  in  support  of 
his  claim  to  the  land;  but  bis  pleadings,  as 
amended,  rely  upon  the  adverse  holding  by 
himself  and  John  Adams  to  defeat  a  recovery 
by  the  appellees,  and,  in  our  opinion,  it  is 
available  to  him  for  this  purpose.  The  claim 
of  the  appellees  is  not  of  a  character  to  ad- 
dress itself  strongly  to  equitable  considera- 
tion. Unquestionably  the  appellant  paid  a 
full  and  fair  price  for  the  land.  He  pur- 
chased it  in  good  faith.  The  appellees  have 
been  very  slow  in  asserting  a  claim  to  it. 
During  the  21  years  that  the  appellant  held 
the  land  before  the  bringing  of  any  suit,  they 
appear  to  have  lived  near  by.  and  never,  dur- 
ing all  that  time,  even  once  asserted  any  claim 
to  it.  It  is  of  such  an  age  as  to  be  stale,  and, 
under  all  the  circumstances,  a  court  of  eq- 
uity, aside  from  the  bar  by  limitation,  wbidi 
under  the  circumstances  it  will  gladly  apply, 
might  well  hesitate  to  give  it  aid.  Judg- 
ment reversed,  with  directions  to  dismiss  the 
petition. 


Atchison  v.  Atchison's  Ez'bs. 
(Court  of  Appeals  of  Kentucky.    Jan.  SO.  1890.) 

DlaTBIBUTIVX  SOISE  OF  WlM— AdOPTBD  ChIL- 
SKBN. 

tTnder  Oen.  Bt  Ky.  o.  81. 1 17,  provldlnif  that 
a  man  and  hts  wife  may  join  in  a  i>etitioii  for  the 
adoption  of  a  person  as  their  heir  at  law,  and  that 
Buoh  a  person  will  Inherit  from  either  in  the  same 
manner  as  a  child  in  fact,  the  widow  of  the  adop- 
tive father,  who  dies  intestate,  is  entitled  to  on|y 
one-third  of  the  personalty  as  provided  by  statute, 
as  where  the  intestate  leaves  issue. 

Appeal  from  circuit  court,  Bath  connty. 

"To  be  otBcially  reported." 

Action  by  the  executors  and  devisees  of 
Jesse  Atchison  against  Charlotte  Atchison 
for  order  of  distribution.  Thedefendaut  ap- 
peals from  an  order  allowing  her  one-third  of 
the  estate,  instead  of  one-half. 
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A.  XHivall  and  R.  Shtdgell,  for  appellant. 
J.  J.  Nesbitt,  for  appellees. 

Pbtor,  J.    By  section  17  of  the  General 

Statutes,  (chapter  81.)  "any  person  twenty- 
one  years  of  age  may,  by  petition  filed  in  the 
circuit  court  of  the  county  of  his  residence, 
state,  in  substance,  that  he  is  desirous  of 
adopting  a  person,  and  making  him  capable 
of  inheriting  as  heir  at  law  of  such  petition- 
er, and  said  court  shall  have  authority  to 
make  an  order  declaring  such  person  heir  at 
law  of  such  petitioner,  and,  as  such,  capable 
of  inheriting  as  though  such  person  were  the 
child  of  snch  petitioner;  but  no  such  order 
shall  be  made,  if  the  petitioner  be  a  married 
man  or  woman,  unless  the  husband  or  the 
wife  join  in  the  petition."    Under  this  stat- 
ute, Jesse  Atchison  and  his  wife,  Charlotte, 
adopted  Hilary  Ann  Myers  heir  iit  law,  and,  as 
such,  capable  of  inheriting  as  thoiigli  she  was 
the  natural  child  of  Jesse  and  Charlotte  At- 
chison.   Atchison  and  bis  wife  had  no  chil- 
dren, but  undertook  the  care  and  custody  of 
this  adopted  daughter.     The  daughter  mar- 
^ried  one  Anderson,  and  had  by  him  .one  child, 
named  W.  S.  Anderson.    She  died  in  the  life- 
time of  ber  father,  Jesse  Atchison,  leaving 
tier  son  surviving  her.    In  the  year  1887, 
Jesse  Atchison  died,  leaving  a  last  will,  by 
which  he  disposed  of  his  entire  estate.    He 
devised  to  the  son  of  bis  adopted  daughter  a 
valuable  tract  of  land,  and  the  balance  of  his 
estate  he  gave  to  his  collateral  kindred,  re- 
stricting his  widow,  by  the  provisions  of  his 
will,  to  that  portion  of  his  estate  to  which 
she  was  entitled   under   the  statute.    The 
widow  renounced  the  provisions  of  the  will, 
and  claims,  as  tliere  was  no  issue  born  of  the 
marriage,  she  is  entitled  to  one-half  of  the 
personalty;  the  statute  providing,  as  to  per- 
sonalty, that  "if  the  intestate  leaves  issue 
his  widow  shall  have  one-tliird,  and,  if  no  is- 
sue, one-half,  of  such  surplus."     The  execu- 
tors and  devisees  brought  this  action,  asking 
to  be  advised  as  to  the  manner  of  distribution, 
and  the  court  below  held  tliat  the  act  of  adop- 
tion precluded  tlie  widow  from  a  greater  in- 
terest than  one-third  of  the  surplus  personal- 
ty; and  from  that  j  udgment  she  has  appealed. 
It  appears  from  the  petition  filed  by  tlie  ap- 
pellant and  her  husband,  in  1877,  that  both 
husband  and  wife  desired  to  recognize  as 
tbeir  child  Mary  Ann  Myers,  and  to  make 
her  capable  of  inheriting  as  though  she  was 
tbeir  natural  child.    For  this  purpose,  and 
no  other,  the  petition  was  filed;  and  the  child 
became  entitled  to  inherit  as  if  she  had  been 
their  natural  offspring.    The  mode  of  descent 
and  distribution  is  regulated  by  the  statute 
under  which  all  of  these  parties  would  have 
taken;  and,  if  there  had  been  no  will,  where 
the  adopted  father  dies  intestate,  the  child, 
inheriting  as  if  in  fact  the  child  of  the  dece- 
dent, can  take  in  no  otiier  mode  than  that 
pointed  out  by  the  statute.     What  interest, 
then,  has  the  widow  of  the  adoptive  fatlier 
in  her  husband's  estate?    If  he  left  a  child  to 
inherit  bis  estate,  then  the  widow,  in  dis- 


tribnting  the  personalty,  would  be  entitled 
to  one-third  of  the  surplus,  and,  if  no  child, 
to  one-half.  In  determining  the  extent  of 
the  widow's  interest  in  the  personalty,  re- 
gardless of  the  statute,  the  word  "issue"  has 
always  been  construed  to  mean  a  child  or 
children,  or  their  descendants,  bom  of  the 
marriage,  and  capable  of  taking  at  the  death 
of  the  intestate;  but  the  statute  in  question 
has  intervened,  and  on  the  application  of  both 
husband  and  wife  the  adopted  child  is  made 
to  inherit  in  the  same  manner  as  if  a  child  in 
fact.  It  is  insisted,  however,  that  this  can- 
not be;  for  the  reason  that  it  disturbs  the 
marital  rights  of  the  wife,  by  lessening  her 
interest  in  the  estate  of  the  husband,  in  the 
event  she  survives  him.  The  argument 
would  apply  with  much  force  if  the  wife  had 
not  unit^  in  the  petition  consenting  to  the 
proceeding,  and  in  fact  asking  that  the  child 
be  made  capable  of  inheriting  from  both  her- 
self and  husband.  The  statute  in  fact  re- 
quires the  consent  of  both  husband  and  wife, 
where  either  the  one  or  the  other  seeks  to 
avail  themselves  of  its  provisions.  This  is 
required  that  both  may  fully  understand  the 
nature  of  the  rights  they  are  conferring  on 
the  child,  and  their  obligation  to  care  for  and 
maintain  it  as  if  their  own  offspring.  The 
case  of  Barnes  v.  Allen,  reported,  in  25  Ind. 
222,  is  not  decisive  of  tliis  case.  Under  that 
statute  the  wife  was  not  required  to  be  made 
a  party  to  the  proceeding  by  the  husband. 
The  children  were  the  adopted  heirs  of  th# 
father,  and  could  inherit  only  such  part  of 
the  estate  as  he  could  deprive  the  wife  of  by 
the  act  of  adoption.  The  wife  had  rights  as 
well  as  the  child;  and  the  law  of  descent  was 
not  changed  by  the  statute,  or  by  the  judg- 
ment of  adoption,  so  as  to  deprive  the  wife 
of  her  distributable  part  of  the  estate.  Here 
the  child  claiming  is  the  adopted  child  of  hus- 
band and  wife;  each  invoking  the  aid  of  the 
statute  that  she  migiit  inherit,  not  a  part  of 
the  estate  of  each,  but  such  as  by  the  law  of 
descent  and  distribution  a  natural  born  child 
would  inherit.  In  the  case  of  Power  v.  Haf- 
ley,  reported  in  85  Ky.  671. 4  S.  W.  Rep.  688, 
the  legislature,  by  an  enactment  at  the  in- 
stance of  Frederick  Hafiey,  made  Sylvania 
Floyd  his  legal  heir,  and  invested  her  with 
the  right  to  take  and  bold  his  estate,  by  de- 
scent, as  if  she  was  his  natural  child.  This 
court  said,  by  reason  of  this  enactment,  Syl- 
vania "  was  made  a  full  legal  heir,  and  was 
placed  on  precisely  on  the  same  footing,  so  far 
as  taking  and  holding  Hafiey's  property  by 
descent  was  concerned,  as  a  natural  child." 
In  that  case,  Sylvania  married,  and  died  leav- 
ing children,  and  after  her  death  the  adop- 
tive father  died  intestate;  and,  in  a  contro- 
versy between  the  widow  and  children  of  Syl- 
vania, this  court  held  that  by  the  event  of 
adoption  the  child  stood  in  the  same  light  as  a 
child  born  in  lawful  wedlock,  and  that  her 
children  inherited  from  their  grandfather, 
and  stood  in  that  relation  to  him.  In  the 
case  of  Humphries  v.  Davis,  100  Ind.  869, 
the  child,  being  adopted  by  the  husband  and 
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wife,  inherited  land  from  tbe  adoptive  moth- 
er, and  died  without  ctiildren.  It  was  held 
that  the  surviving  husband  and  adoptive 
father  would  inherit  tlie  land  in  preference 
to  the  natural  mother.  In  Boss  v.  Ross,  129 
2IaS8.  248,  a  child  was  adopted  in  one  state, 
and  removed,  with  the  one  adopting  him,  to 
the  state  of  Massachusetts,  where  the  same 
law  prevailed.  The  court  held  tlint  the  child, 
being  entitled  to  inherit  real  estate  at  tbe 
place  of  the  adoption,  could  inherit,  in  the 
8am«  way,  real  estate  in  Masaacb  usetts.  Tlie 
adoption,  as  authorized  by  our  statute,  gives 
the  one  adopted  the  status  of  a  child,  with 
all  the  capacity  to  inherit  that  it  would  have 
if  in  fact  the  child  of  the  one  adopting  it; 
and  this  is  the  plain  ruling  of  this  court  in 
Powers  V.  HaQey. 

It  is  argued,  however,  that  the  adoptive 
parent  in  this  case  did  not  die  intestate,  and 
that  this  controversy  is  not  between  the  child 
and  its  mother  by  adoption,  but  between  the 
widow  and  the  residuary  devisees,  and  there- 
fore there  is  no  reason  for  applying  the  doc- 
trine stated  in  Powers  v.  Hafiey.  As  to  the 
widow,  who  renounced  the  provisions  of  the 
will,  the  devisor  must  be  regarded  as  having 
died  Intestate;  for  the  will,  as  to  her,  can  in 
no  wise  affect  her  rights,  and  by  renouncing 
its  provisions  she  obtains  under  the  statute 
only  what  she  would  have  been  entitled  to  If 
no  will  had  been  made.  If  the  child  had  been 
tiie  offspring  of  Atchison  and  his  wife,  and 
tlie  devisor  had  made  the  same  will,  the  widow 
I'enouncing  its  provisions,  she  would  have 
only  been  entitled  to  one-third  of  tbe  person- 
alty after  payment  of  debts,  etc.  &>  it  is 
manifest,  if  the  adopted  child  is  made  to  oc- 
cupy tbe  legal  status  of  a  natural  born  child, 
the  widow,  who  has  made  it  capable  of  in- 
heriting, in  conjunction  with  her  husband, 
cannot  well  say  tliat  it  inherits  only  a  part  of 
what  the  husband  owned,  and  that  certain 
provisions  of  the  statute  of  d&scents  and  dis- 
tribution have  no  application  to  this  case.  In 
our  opinion,  the  widow  is  entitled  to  only 
one-third  of  the  surplus  personalty;  and,  the 
chancellor  below  so  adjudging,  that  judgment 
is  affirmed. 


MOBTOM  e.  JUNGERUAN. 
(Court  of  Apptali  of  Kenbueky.  Jan.  80, 1890.) 
OiTT  OouKoiii — Rules  or  FaooBDiTRa. 
Under  a  regulation  adopted  by  a  city  coun- 
cil, providing  that  "a  majority  of  the  members 
elected  and  voting  shall  be  necesaary  to  choose 
any  officer  elected  by  tbe  board, "  a  candidate  who 
receives  six  votes  of  the  twelve  members  present, 
three  not  voting,  la  legally  elected. 

Appeal  from  circuit  court,  Campbell  county. 

"Not  to  be  officially  reported." 

Nelson  di  Desha  and  James  C.  Wright,  for 
appellant.  Charles  J.  Helm  and  George 
Washington,  for  appellee. 

Pbyob,  J.  This  appeal  Involves  the  right 
to  the  office  of  city  engineer  for  the  city  of 
Newport.  Tbe  appellant  is  holding  over  for 
the  reason  that  the  appellee,  as  he  contends. 


was  not  elected  by  the  city  council  in  the 
mode  prescribed  by  the  charter  of  the  city. 
Section  28  of  the  charter  provides  that  the 
engineer  shall  be  elected  by  the  board  of 
councilmen  at  its  second  meeting  in  January, 
and  that  "he  shall  be  elected  for  one  year, 
and  until  his  successor  is  elected  and  quali- 
fied."    liy  a  regulation  adopted  by  the  coun- 
cil, the  presiding  officer  is  entitled  to  a  vote 
only  when  the  board  is  a  tie,  and  by  an  addi- 
tional regulation  it  is  further  provided  that 
"a  majority  of  the  members  elected  and  vot- 
ing shall  be  necessary  to  choose  any  officer 
elected  by  tbe  board. "    It  is  also  a  rule  that, 
where    nominations    are    made   "after    tbe 
fourth  roll  call,  should  there  be  no  election, 
tbe  candidate  receiving  tbe  lowest  number 
of  votes  shall  be  dropped,  and  so  on,  until 
an  election  is  bad,  and,  in  case  of  a  tie,  the 
presiding  officer  shall  decide. "     There  were 
three  nominations  made,  and  four  ballots 
taken  without  an  election,  and  on  the  fifth 
ballot  one  of  tbe  candidates,  under  the  rule 
prescribed,  was  dropped.    On  the  sixth  ballot 
the  appellant  obtained  three  votes  and  appel- 
lee six;  the  other  three  councilmen,  there  be-\ 
ing  twelve  in  all,  not  voting.    It  was  then 
announced  that  the  appellee  was  elected.     It 
is  urged  that  the  appellee  should  have  re- 
ceived a  majority  of  the  entire  council,  and 
that  the  mode  of  proceeding  by  which  the 
appellee  was  elected  is  in  violation   of  tbe 
organic  law  of  tbe  city.    Besides,  it  is  fur- 
ther argued  that  the  three  members,  who 
declined  to  vote  for  either  the  appellee  or  tbe 
appellant,  offered  to  cast  their  votes  on  the 
sixth  ballot  for  tbe  candidate  who  had  been 
dropped,  and  this  was  denied  them.    We  per- 
ceive no  reason  why  the  council  could  not 
adopt  a  rule  which  would  facilitate  the  pro- 
ceedings, and  result  in  an  election  that  other- 
wise would  have  prevented  the  election  al- 
together at  tbe  whim  of  the  minority.    The 
charter  did  not  require  a  majority  of  all  the 
members  present  to  vote  in  order  to  make  the 
election  valid.     There  were  nine  votes  cast 
out  of  the  twelve,  three  meml)ers  declining 
to  vote  for  either  candidate;  and,  in  the  al^ 
sence  of  an  express  statute  requiring  a  ma- 
jority of  the  entire  body,  a  plurality  of  tbe 
votes  cast,  there  being  a  quorum  present  and 
voting,  elected  the  officer.    Mr.  Dillon  says: 
"If  all  the  members  of  the  select  body  or 
committee,  or  if  all  of  the  agents,  are  assem- 
bled, or  if  all  have  been  dnly  notided.  and  the 
minority  refuse  or  neglect  to  meet  with  tbe 
others,  a  majority  of  those  present  may  act, 
provided  those  present  constitute  a  majority 
of  the  whole  number.    In  other  wonis,  io 
such  case,  a  major  part  of  tbe  whole  is  nec- 
essary to  constitute  a  quorum,  and  a  major- 
ity of  the  quorum  may  act."    1  Mnn.  Oorp. 
296.    There  was  nothing  unreasonable  in  the 
regulations  adopted  for  the  election,  and,  if 
there  had  been  no  such  rule,  the  appdlee  was 
entitled  to  the  office,  because  be  obtained  a 
majority  of  the  nine  votes  cast,  the  entire 
body  being  present  The  appellee  being  there- 
fore entitled  to  the  office  the  Judgment  b^ 
low  is  affirmed. 
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HsNDEBaoN  BLoa.  &  Loan  Ajss'm  o. 
Zblleb  et  al. 
(Court  ttf  Appeal*  of  Kentuf^.    Jan.  80, 1800.) 
6tni2)mo  ABSOci^TioirB. 
Where  there  la  actual  USU17  In  a  transaction 
between  a  building  anociation  and  a  subwriber, 
the  association  cannot  protect  itself  by  a  prorision 
in  Its  charter  that  "no  dues,  premiums,  interest, 
or  fines  that  may  accrue  to  the  association.  In  ac- 
cordance with  its  charter,  shall  bo  deemed  usuri- 
ous. "    Following  Association  t.  Johnson,  10  &  W. 
Bop.  7&7. 

Appeal  from  cirontt  oonrt,  Henderson 
county. 

"Xot  to  be  ofladally  reported." 

Montgomery  Merritt,  for  appellant.  John 
Young  Brown  and  Thos.  E.  Ward,  tor  ap- 
pellees. 

Lewis,  0.  J.  This  is  an  action  to  recover 
back  nsuiy  paid  by  appellees  on  a  loan  of 
money  made  to  them  by  appellant,  and  the 
precise  question  involved  was  decided  by  this 
court  In  the  case  of  Association  v.  Johnson, 
10  S.  W.  Bep.  787.  where  it  was  held  the 
power  attempted  to  be  conferred  apon  appel- 
lant by  its  charter  to  loan  money  at  more 
than  the  legal  rate  of  6  per  cent,  interest  was 
unconstitutional,  and  such  contracts  were 
void  as  to  such  excessive  interest.  The  lower 
court  did  not,  therefore,  err  in  rendering 
judgment  in  favor  of  appellees  for  the  nsurU 
oua  interest  sued  tor,  and  the  Judgment  is 
affirmed. 


Qbbkm  «.  Orkbit. 
(Cotnt  0/  Appwxl*  of  Kentucky.    Fab.  i,  1890.) 

ALtWONT. 

'Where  the  care  and  maintenance  of  the  only 
child  is  given  the  wife,  who  has  obtained  a  decree 
of  divorce  on  the  gronnd  of  abandonment,  and  the 
husband  is  young  and  able  to  labor,  the  allowance, 
as  alimony,  of  9180  per  annum  for  two  years,  dur- 
ing the  pendency  of  the  anit,  ISO  attorney's  fees, 
and  tlOO  per  annum  during  their  joint  lives,  Is  not 
excessive,  though  it  does  not  appear  that  the  hus- 
band has  any  property. 

Appeal  from  ooort  of  common  pleas,  Mad- 
ison county. 

"Not  to  be  offloially  reported." 

John  Bennett,  for  appellant.  Jatnet  Ca^ 
perton,  for  appellee. 

Prtor,  J.  The  q  uestion  in  this  case  arises 
from  a  Judgment  of  divorce  obtained  by  the  ap- 
pellee. The  husband  (appell»nt)  is  insisting 
that  the  aUowance  for  alimony  is  excessive. 
There  was  one  child,  a  son,  bom  to  the  mar- 
riage, that  is  no w  living,  and  to  the  appellee, 
the  mother,  has  been  given  its  care  and  m.'iin- 
tenance.  She  seems  from  the  testimony  to 
have  t>een  a  kind  and  an  affectioDHte  wife,  and 
committed  noact  calculated  todisturbthe  mar- 
ital relation.  The  only  complaint  is  as  to  the 
allowance,  none  of  which  has  been  paid.  Tlie 
appellant  is  young  and  able  to  labor;  has 
abandoned  his  wife,  and  left  her  to  provide 
for  their  offspring.  The  chancellor  allowed 
•150  per  annum  for  two  yeai's,  during  the 
pendency  of  the  suit,  950  attorney's  fees,  and 
v.l2s.w.no.28— 60 


tlOO  per  annum  during  the  Joint  lives  of  the 
two,  with  the  reservation  in  the  judgment  of 
the  right  to  increase  or  diminish  the  amount. 
It  does  not  appear  that  the  husband  has  any 
property;  still  that  is  no  reason  why  a  just 
and  proper  allowance  should  not  have  been 
made.  He  has  no  cause  of  com  plaint.  Judg- 
ment affirmed. 


Hau.  e.  Hall. 

(Court  of  Appeals  of  Kentuchu.  Feb.  4,  1890.) 
Moxtoaoes—Priositt— Latest  Trust. 
Where  a  husband  receives  tl,000  from  his 
wife  to  invest  in  certain  lands,  for  her  benefit,  pur- 
chases other  lands,  in  his  own  name,  and  mort- 
gages the  same  to  seoure  debts  contracted  prior 
to  the  purchase,  in  the  absence  of  any  notice  of  the 
wife's Jidatm  to  the  mortgagee,  she  is  not  entitled 
by  any  equity  to  have  the  sum.  advanced  by  her 
allowed  to  her  from  the  proceeds  Of  the  sale  of  the 
mortgaged  premises. 

Appeal  from  circuit  court,  Bullitt  county. 
"To  be  offlcially  reported." 
Charles  Carroll  and  John  D.  Carroll,  for 
appellant.    Fairletgh  <ft  Straue,  for  appellee. 

Bsmncrr,  J.  The  controversy  here  is  as 
to  the  appellant's,  Maria  Hall's,  right  to  have 
settled  upon  her  91,000  out  of  the  proceeds 
of  sale  of  a  tract  of  land,  the  title  to  which 
was  In  TItomas  Hall,  husband  of  the  appel- 
lant; the  appellee,  Robert  Hall,  claiming  said 
sum  as  mortgagee  of  said  land.  The  facts 
are  briefly  these:  The  appellant,  in  1876, 
sold  a  tract  of  land  lying  in  Bullitt  county, 
that  belonged  to  her,  for  91,000,  and  deliv- 
ered this  sum  to  her  husband,  Thomas  Hall, 
under  promise  that  he  would  invest  said  sum 
in  Texas  land,  for  her  use  and  benefit;  that 
he  did  not  so  invest  the  money,  but  about 
two  years  afterwards  he  purchased  a  piece  of 
land  in  Jefferson  county,  Ky.,  and  took  the 
title  to  himself;  that  several  years  thereafter 
be  sold  this  land,  the  appellant  joining  in  the 
conveyance,  and  purchased  the  land  In  con- 
troversy, lying  in  Bullitt  county,  Ky.,  and 
took  the  title  to  himself.  He  was  indebted 
to  the  appellee  by  judgments,  and  the  execu- 
tions were  levied  on  this  land,  and  a  mort- 
gage was  given  upon  the  land  to  secure  these 
debts;  and  the  executions  were  returned  in 
consequence  thereof.  Said  debts  were  creat- 
ed before  the  purchase  of  either  tract  of  land 
by  Thomas  Hall.  It  is  out  of  a  part  of  the 
proceeds  of  this  land  that  the  appellant  con- 
tends that  her  right  to  a  settlement  is  superior 
to  Robert  Hall's  mortgage  right. 

Whether  or  not  the  appellant's  91.000  went 
into  either  tract  of  land  is  extremely  doubt- 
ful; but,  conceding  that  it  did,  then  her  case 
is  in  every  sulntantial  particular  like  those 
of  Meade  v.  SUirs,  10  S.  W.  Rep.  272.  and 
Darnaby  v.  Damaby,  14  Bush.  485,  except 
in  the  fact  that  in  this  case  the  debts  were 
created  before  Thomas  Hall  acquired  the  title 
to  either  tract  of  land.  Consequently,  as  it 
is  contended,  Robert  Hall  is  not  a  creditor 
for  value,  upon  the  faith  of  Thomas  Hall's 
title  to  said  property.    Therefore  his  right  is 
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not  superior  to  tbe  equity  of  the  appellant. 
The  appellant  surrendered  the  title  and  pos- 
session of  this  money  to  her  husband,  it  is 
true,  as  she  says,  in  trust  for  a  certain  pur- 
pose. The  trust  was  not,  however,  canled 
out,  but  the  legal  title  to  this  money  passed 
to  the  husband,  and  he  did  in  fact  convert 
it  to  his  own  use;  and  the  appellant  was  only 
left  with  an  equitable  right  to  have  this  money, 
or  its  e<iuivalent,  settled  upon  her  as  long  as 
it  remained  in  the  hands  of  her  husband,  ei- 
ther in  kind  or  in  land,  but  subject  to  tbe 
rights  of  creditors  without  notice  of  this  la- 
tent trust.  Such  trusts  are  latent,  and  can- 
not prevail  against  the  rights  of  any  Creditor 
that  has  no  notice  of  them.  If  it  be  true  that 
an  antecedent  general  creditor  has  no  right, 
as  against  this  latent  trust,  because  he  did 
not  ^ve  credit  on  the  foitb  of  the  property 
bought  with  (he  trust  money,  ( which,  how- 
ever, we  do  not  decide,)  it  does  not  follow 
that  such  antecede  n  t  cred  I  tor,  w  hose  right  has 
attached  to  the  thing  itself  by  superior  title, 
would  be  thus  postponed.  His  right  having 
attached  to  the  thing  itself,  without  notice 
of  the  trust,  the  trust  would  be  thereby  post- 
poned to  such  right.  The  consideration  for 
the  mortgage  was  valuable,  and  sufficient  to 
uphold  the  mortgage,  even  as  against  a  prior 
mortgagee  who  bad  paid  cash  down,  but  had 
failed  to  record  Iiis  mortgage,  provided  the 
latter  had  recorded  his  without  notice,  etc. 
So  here  the  mortgagee  obtains  his  mortgage 
to  secure  an  antecedent  debt,  without  any 
notice  of  the  appellant's  prior  latent  equity. 
Of  course  the  appellee's  right  under  the 
mortgage  is  superior  to  the  appellant's  equi- 
ty.   The  judgment  Is  affirmed. 


Lbab  et  al.  «.  Frathbb. 
{Cawrt  of  Appeals  of  Kentucky.    Jan.  80, 1890.) 

Refokmation  of  Mobtoaoi. 
A  mortgage  which  reserves  to  the  mortga- 
gor a  homesteadf  in  the  land  will  be  corrected, 
where  it  appears  that  both  parties  supposed  that 
the  mortgagor  had  a  homestead  by  law  in  the  land, 
and  they  only  intended  the  reservation  as  declara- 
tory of  that  right,  and  fully  intended  to  mortgage 
all  of  the  land  which  was  subject  to  mortgage ; 
but  it  is  Incumbent  on  the  mortgagee  to  prove 
these  facts. 

Appeal  from  circuit  court,  Oarrard  county. 
"To  be  officially  reported." 
Anderson  <&  Hemdon,  for  appellants.     B. 
H.  Tomlinson,  for  appellee. 

Bennett,  J.  The  appellee,  James  M.  Pra- 
ther,  on  the  6th  day  of  January,  1887,  con- 
veyed, by  deed  of  mortgage,  a  tract  of  land 
upon  which  the  appellee  lived  as  a  home. 
He  had  lived  upon  said  land  as  a  home  for 
over  40  years,  and  had  raised  a  large  family 
thereon.  He  now  lives  upon  said  land,  and, 
as  he  claims,  has  a  crippled  son  and  his  fam- 
ily living  with  him,  and,  owing  to  the  son's 
crippled  condition,  all  are  dependent  upon 
him  for  a  support.  In  the  deed  of  mortgage 
the  appellee  exprassly  reserved  a  homestead 
In  said  land.    So,  by  the  terms  of  the  agree- 


ment, the  appellee  was  to  have  a  homestesd 
in  said  land.  The  expression  "homestead," 
by  the  law  of  this  state,  has  a  weil-deSned, 
and  but  one.  meaning.  It  means  that  a  per- 
son, with  a  family,  living  upon  land,  as  a 
home,  at  the  time  the  debt  or  obligation  is 
created,  is  entitled  to  as  much  as  S1,000 
worth  of  said  land,  if  the  land  be  of  that 
much  value,  or,  under  certain  conditions,  to 
that  much  money,  in  lieu  of  the  land  itself, 
and  if  there  be  not  as  much  as  81.000  worth 
of  land,  the  same  must  not  be  sold  on  ac- 
count of  said  debt  or  obligation;  also,  tbe 
homestead  must  include  the  residence,  etc. 
In  a  word,  a  homestead  is  an  interest  In  the 
land  not  exceeding  tl,000  worth;  and,  if  the 
land  is  allotted  to  the  person,  it  must  include 
the  residence,  etc.  So,  if  the  Interest  be  that 
of  not  exceeding  $1,000  in  the  land,  it  is  not 
to  be  realized  out  of  any  particular  part  of 
the  land,  but  rests  upon  tbe  whole.  So  there 
can  be  no  just  grounds  of  complaint  as  to  the 
indeflnitenessof  the  demand;  or,  if  the  daim 
is  to  be  treated  as  embracing  the  land  itself, 
such  claim  is  to  include  the  residence,  etc, 
and  it  cannot  be  said  that  it  is  too  indefinite 
to  be  enforced.  Therefore,  viewed  in  the 
light  of  deflniteness,  the  reservation  is  valid. 
What  does  this  reservation  mean?  There 
can  be  but  oneanswerto  this  question,  which 
is  that  the  appellee  expressly  reserved  $1,000 
worth  of  land,  if  there  was  that  much,  from 
the  operation  of  the  morts^age,  and  the  ap- 
pellant, Lear,  accepted  the  mortgage  with 
that  reservation  in  it.  Substantially,  the 
agreement  was  that  $1,000  worth  of  the  land 
was  not  mortgaged.  It  is  not  said  in  the 
pleadings  that  thlA  agreement  was  made  in 
consideration  of  the  fact  that  it  was  under- 
stood that  the  appellee  lived  on  the  land  with 
a  family  dependent  upon  him,  and  was  there- 
fore entitled  to  a  homestead  by  operation  of 
law,  and  the  exemption  was  simply  made  as 
declaratory  of  what  the  appellee's  legal  rights 
were,  and  all  the  land  was  mortgaged  sub- 
ject to  that  supposed  legal  right.  But,  as  it 
turned  out,  the  appellee  had  no  such  legal 
right;  tbe  entire  tract  was  subject  to  the 
mortgage.  The  case  here  is  silent  in  this  re- 
gard, and  stands  upon  the  naked  agreement 
of  having  excepted  from  the  operation  of  the 
mortgage  $1,000  worth  of  land,  which  must 
be  held  as  valid  as  if  the  parties  had  excepted 
10  acres,  or  any  other  given  quantity,  of  the 
land.  But,  if  the  entire  tract  was  to  be 
mortgaged  to  secure  the  payment  of  the  debt; 
if  any  part  of  the  land  was  not  exempt  by 
virtue  of  the  statute,  and  it  was  only  in- 
tended by  the  expressed  reservation  to  ex- 
press that  fact, — then  there  exists  no  good 
reason  for  liolding  that  tbe  mortgage  would 
not  cover  the  entire  tract,  if  tbe  entire  tract 
was  in  fact  subject  to  said  mortgage,  and  the 
expressed  reservation  was  Inserted  in  the 
mortgage  by  mistake  in  reference  to  that 
matter.  The  mistake  should  l>e  corrected, 
upon  the  principle  that,  as  the  whole  land 
was  subject  to  said  mortgage,  and  as  the  par- 
ties intended  to  mortgage  all  that  was  sub- 
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ject  to  a  mortgage,  and  by  mistake  that  was 
left  out  of  the  mortgage  which  the  parties 
intended  should  be  included  in  it,  the  mort- 
gage should  be  so  reformed  as  to  Include  the 
excepted  land.  As  said,  the  reservation,  in 
itself,  requires  no  consideration  to  uphold  it. 
The  fact  that  the  same  was  not  included  in 
the  mortgage  is.  if  unexplained,  quite  suffi- 
cient, and  it  makes  no  difference  whether  or 
not  the  mortgagor  was  entitled  to  a  home- 
stead In  the  land,  as  against  his  debts.  The 
fact  that  he  was  the  owner  of  the  land, 
whether  or  not  It  was  exempted  from  the 
payment  of  his  debts,  gave  him  the  right  to 
mortgage  it  or  not  to  mortgage  it;  and  his 
reserving  any  portion  of  it—call  it  a  "home- 
stead." U  you  please — from  the  operation  of 
the  mortgage  was  perfectly  consistent  with 
his  rights  in  that  regard.  Therefore,  as  just 
said,  it  was  incumtent  upon  the  mortgagee 
to  allege  and  prove  that  all  the  land  that  was 
subject  to  a  mortgage  was  intended  to  be 
mortgaged;  and,  as  it  turned  out  that  the 
reservation  of  a  homestead  was  inserted  un- 
der the  miatalten  belief  that  the  same  was 
not  subject  to  the  mortgage,  and  but  for 
which  the  same  would  have  been  mortgaged, 
the  mortgage  should  be  so  reformed  as  to  in- 
clude said  liomestead.  The  appellee  having 
no  wife  living  at  the  time  he  made  the  mort- 
gage, no  question  arises  as  to  his  power  to 
mortgage  his  homestead.  The  judgment  is 
affirmed. 


TiCHEKOB  V.  Yankee. 

(Court  <ir  AppedU  of  Kentutku.    Feb.  4, 1890.) 

Rbfobkatioii  or  Hortoaoes — Acknowi.isoi(bht 
BT  Marriso  Woman. 

1.  Where  It  appears  that  the  description  of 
land  In  a  mortgage  was  copied  from  a  deed  to  the 
mortgagor  which  conveyed  a  tract  by  metes  and 
bounds,  and  then  excepted  from  the  grant  a  por- 
tion of  the  tract,  but  the  mortgage  describes  only 
the  excepted  portion,  and  the  draughtsman  tes- 
tifies that  the  description  of  the  excepted  por- 
tion was  copied  Into  the  mortgage,  by  mistake, 
instead  of  the  portion  conveyed  by  the  deed,  which 
was  Intended  by  the  parties,  the  martgage  will  be 
reformed. 

2.  Qen.  St.  Zy.  o.  81,  ( 17,  which  provides  that 
the  certificate  of  an  officer  may  be  (Ailed  In  ques- 
tion for  a  mistake  on  his  part,  does  not  apply  to  a 
certificate  acknowledgment  of  a  deed  by  a  married 
woman,  given  under  chapter  24,  |  21,  which  re- 
quires the  officer  to  examine  the  married  woman 
privily,  to  explain  the  deed,  etc.,  and  makes  the 
certificate  evidence  of  these  facts ;  and  such  oer- 
tlficate  cannot  be  contradicted  by  parol  testimony. 
FoUowing  Cox  v.  QiU,  88  Ky.  669. 

Appeal  from  circuit  court,  Daviess  county. 
"To  be  officially  reported." 
J.  C.  Johnson  and  W.  T.  Ellis,  for  appel- 
lant.   Joe  Hayorafi,  for  appellee. 

Holt,  J.  March  17,  1884.  H.  0.  Yankee 
and  bis  wife,  who  is  the  appellee,  Sallie  E. 
Yankee,  executed  a  mortgage  upon  real  es- 
tate to  the  appellant,  T.  C.  Tichenor.  The 
basband  died  In  January,  1886;  and,  mora 
than  a  year  having  elapsed  without  admin- 
istration upon  his  estHte,  this  action  was 
brought  on  August  6, 1887,  against  his  widow 


and  cliildren  to  enforce  the  mortgage.  No 
guardian  ad  litem  was  appoint»l  for  the 
children,  all  of  whom  are  infants.  This  is 
immaterial,  however,  as  the  only  relief  asked 
was  an  enforcement  of  the  mortgage  lien, 
and  the  land  belonged,  not  to  the  husband, 
but  to  the  wife.  She  defends — First,  upon 
the  ground  that  the  description  in  the  mort- 
gage does  not  embrace  her  land;  second, 
that  it  was  not  voluntarily  executed,  and 
was  not  acknowledged  by  her  upon  privy 
examination  before  the  clerk,  and  in  the  al> 
senoe  of  her  buslwnd,  as  the  statute  requires 
in  case  of  a  conveyance  by  a  feme  covert. 
The  deed  to  Mrs.  Yankee  conveys  a  certain 
boundary  of  land,  describing  it,  and  then  ex- 
cepts from  the  conveyance  a  portion  of  it, 
which  is  also  described.  The  draughtsman 
of  the  mortgage,  in  giving  the  boundary  of 
the  laud,  by  mistake  copi^  that  of  the  ex- 
clusion in  the  deed  to  Mrs.  Yankee,  so  that 
the  land  in  fact  described  in  the  mortgage 
belonged  to  a  stranger  at  the  time  of  its  exe- 
cution. The  appellant,  by  an  amended  peti- 
tion, set  up  tills  evident  mistake,  and  asked 
that  the  mortgage  be  corrected  in  this  re- 
spect, and  enforced  against  the  land  which 
in  fact  belonged  to  Mrs.  Yankee. 

It  is  evident  all  parties  understood,  when 
the  mortgage  was  executed,  that  she  was 
mortgaging  her  land.  The  record  tends  to 
show  that  she  then  owned  no  other  real  es- 
tate save  the  land  which  had  been  conveyed 
to  ber  by  the  deed  containing  this  exclusion. 
It  is  true  she  testifies  that  she  owns  another 
small  tract,  but  she  does  not  say  she  was 
such  owner  when  the  mortgage  was  given. 
But,  wliether  this  be  so  or  not,  the  descrip- 
tion in  tlie  mortgage  is  that  of  the  excluded 
land  in  the  conveyHnce  to  her  of  the  land 
which  it  is  claimed  it  was  intended  to  mort- 
gage; and  this  fact  is  quite  persuasive  of  the 
claim.  Moreover  the  drauglitsman  of  the 
mortgage  testifies  that  It  was  intended  to 
cover  the  land  against  which  it  is  now  sought 
to  enforce  it,  and  that  by  mistake  the  bound- 
ary of  the  land  excluded  from  the  convey- 
ance to  Mrs.  Yankee  was  inserted.  She  cer- 
tainly did  not  intend  to  mortgage  land  that 
did  not  belong  to  her;  and,  by  non-denial  in 
her  testimony,  virtually  admits  that  it  was 
intended  to  mortgage  the  land  conveyed  to 
her  by  the  deed  containing  the  exclusion, 
and  that  all  the  parties  to  the  mortgage  so 
understood  it  at  the  time.  The  mistake  being 
clearly  made  out  by  evidence  entirely  satis- 
factory, it  was  proper  to  correct  it,  and  then 
enforce  the  mortgage,  if  to  do  so  be  not  im- 
proper for  some  other  reason.  It  is  not 
making  a  new  contract  for  the  parties,  but 
merely  carrying  out  the  one  in  fact  made. 
To  do  so  but  executes  their  intention,  and 
corrects  a  mere  error  upon  the  part  of  the 
drauglitsman. 

There  is  some  evidence  tending  to  show 
that  the  husband  of  Mrs.  Yanl<ee  threatened 
to  leave  her,  and  was  guilty  of  improper  con- 
duct, by  way  of  inducing  her  to  execute  the 
mortgage;  but  the  appellant  had  no  notice  of 
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it,  and  was  not  a  party  to  it  in  any  manner. 
He  was  not  present  when  the  mortgage  was 
executed;  and  it  is  not  claimed  tliere  was 
any  fraud,  or  improper  conduct  of  any  char- 
Huter,  upon  his  part.  If  she  did  not  volun- 
tarily execute  It,  she  should  have  said  so 
when  she  acknowledged  it.  Our  statute  pro- 
vides that  the  officer  talcing  tlie  acknowledg- 
ment of  a  married  woman  to  a  deed  shall, 
previous  thereto,  explain  to  her,  separate  and 
apart  from  her  husband,  its  contents  and  ef- 
fect. If  he  be  an  officer  of  this  state,  he  need 
only  certi Fy  that  it  was  acknowledged  before 
him,  and  when  it  was  done,  which  shall  be 
evidence  of  the  privy  examination;  that  its 
contents  were  explained  to  her;  that  she 
voluntarily  acknowledged  ij;,  and  consented 
to  its  being  recorded.  Gen.  St.  c.  24,  §  21. 
In  this  instance  the  certificate  of  the  officer  is 
in  due  form.  He  testifies  that  he  took  the 
wife's  acknowledgmentin  the  absence  of  her 
husband.  She,  upon  the  other  hand,  says  he 
did  not;  and  she  is  to  some  extent  supported 
by  another  witness.  Prior  to  the  adoption  of 
our  present  General  Statutes,  and  under  sec- 
tion 31,  c.  24,  of  the  Kevised  Statutes,  the 
certificate  of  acknowledgment  by  a  femt 
covert  to  a  deed  was  merely  prima  faoie  evi- 
dence of  its  free  execution.  The  officer  was 
then  only  required  to  certify  the  date  and 
fact  of  acknowledgment.  Parol  evidence 
was  then  admissible  to  rebut  the  legal  infer- 
ence arising  from  the  certificate  that  it  had 
been  taken  in  conformity  to  the  statnte,  but 
not  to  contradict  any  fact  stated  in  the  cer- 
tificate. Ford  v.  Teal,  7  Bush,  156 ;  Harpend- 
ing's  Ex'rs  v.  Wylie,  14  Bush,  880.  Section 
17  of  chapter  81  of  the  General  Statutes,  how- 
ever, provides:  "Unless  in  a  direct  proceed- 
ing against  himself  or  his  sureties,  no  fact 
officially  stated  by  an  officer  in  respect  of  a 
matter  about  which  he  is  by  law  required  to 
make  a  statement  in  writing,  either  in  the 
form  of  a  certificate,  return,  or  otherwise, 
shall  be  called  in  question,  except  upon  the 
allegation  of  fraud  in  the  party  benefited 
thereby,  or  mistake  on  the  part  of  the  officer." 
Here  the  officer  has  said  by  his  certificate, 
aided  as  it  is  by  the  construction  which  the 
statute  gives  to  it,  that  he,  in  the  absence  of 
the  husband,  explained  the  deed  to  the  wife; 
that  she  voluntarily  acknowledged  it.  and 
consented  to  its  being  recorded.  If  the  stat- 
utory provision  last  cited,  owing  to  its  pro- 
viding that  the  facts  certified  by  the  officer 
may  be  called  in  question  by  reason  of  a  mis- 
take upon  his  part,  authorizes  a  married  wo- 
man, after  acknowledging  a  deed,  to  claim 
that  he  did  not  explain  it  to  her,  or  that  it 
was  not  done  in  the  absence  of  her  hasband, 
tlien  the  statute,  considered  in  reference  to 
the  acknowledgment  of  a  deed,  amounts  to 
but  little.  Such  a  construction  would  de- 
prive the  act  of  the  officer  of  that  final  char- 
acter which  it  is  evident  the  statute  intended 
to  give  to  it.  It  is  not  a  question  of  mistake 
on  the  part  of  the  officer,  but  whether  he  did 
his  duty;  and,  as  to  it,  the  certificate,  by  vir- 
tue of  the  statute,  imports  absolute  verity. 


Undoubtedly,  the  officer  may  sometimes  fail 
to  folly  discharge  his  duty;  but  the  greatly 
to  be  desired  stability  of  title  to  real  estate, 
and  the  protection  of  purchasers  and  of  the 
public,  demand  the  adoption  of  the  statute. 
Individual  hardships  wUl  occasionally  result 
from  the  enforcement  of  any  law,  however 
salutary;  and  it  wonld  be  exceedingly  hazard- 
ous, as  well  as  productiveof  much  litigation, 
to  permit  the  validity  of  such  conveyances  to 
depend  upon  parol  evidence  as  to  their  due 
execution.  If  the  certificate  may  be  thus 
questioned  as  to  whether  the  officer  has  done 
his  duty,  tlien  the  future  vendee,  however 
remote,  has  no  protection.  This  court  con- 
strued this  statute  in  the  case  of  Cox,  v. 
Gill,  83  Ky.  669;  and  it  was  there  held  that 
the  legislature,  in  providing  that  the  certifi- 
cate of  an  officer  might  be  called  in  question 
for  a  mistake  on  his  part,  did  not  apply  to 
the  form  or  manner  of  acknowledgment  of  a 
deed  of  a  married  woman.  If  made  before  a 
proper  officer,  then  his  certificate  as  to  when 
and  how  it  was  acknowledged  cannot  be  as- 
sailed by  parol  testimony  contradicting  it, 
and  showing  that  it  was  elsewhere  acknowl- 
edged, or  that  the  husband  was  present,  or 
that  the  clerk  failed  to  explain  it  to  the  wife. 
By  virtue  of  the  statute,  it  cannot  be  shown 
that  the  officer  failed  to  do  what  his  certifi- 
cate imports.  The  law  intended  to  give  to 
it,  to  the  extent  indicated,  absolute  verity. 
Otherwise,  no  confidence  can  be  placed  in  the 
record  of  conveyances.  It  is  said  that  Mn. 
Yankee  might  not  have  acknowledged  the 
mortgage,  had  It  properly  described  the  land. 
We  will  not  assume  that  she  intended  a  fraud. 
As  already  said,  all  tlie  parties,  herself  in- 
cluded, understood  that  she  was  mortgaging 
her  land;  and  there  is  therefore  no  force  in 
the  suggestion.  The  mortgage  was  an  in- 
nocent creditor.  He  has  been  guilty  of  no 
fraud;  and,  while  sympathy  for  the  widow 
and  the  fatherless  prompts  the  wish  that  this 
mortgage  bad  never  been  executed,  yet, 
judg^  by  the  law,  it  ia  a  valid  instrument, 
and  must  be  enforced  against  the  land  of 
Mrs.  Yankee.  The  Judgment  is  therefore 
reversed,  and  cause  remanded  for  a  decxee  in 
accordance  with  this  opinion. 


London  St  Lancashire  Fibb  Ins.  Go.  «. 

Bufee's  Adu'b. 
(Court  of  AppeaX*  af  KentuOey.    Feb.  6,  189a) 

JUBT— EXAJOXATIOR  OH  VOIS  DtU. 

Gen.  St.  K7.  a  68,  art.  6, 1  6,  provides  that 
In  selecting  jurors  In  civil  cases  18  names  sball  be 
drawn  from  the  jury-box,  and  each  side  shall  abriks 
8  names  from  the  list,  and  the  remaining  13  shall 
constitute  the  jury.  Held,  that  where  the  court 
asks  the  panel  all  questions  desired  by  connaeL,  who 
announce  themselves  satisfied,  and  it  appears  that 
the  jurors  were  competent,  a  refusal  by  tbe  conrt 
to  permit  counsel  to  examine  each  Individnal  jnior 
to  asuertain  his  bias,  after  the  18  names  have  been 
drawn  and  no  challenge  for  cause  is  made,  is 
proper. 

Appeal  from  court  of  common  pleas,  Jef- 
ferson county. 
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"To  be  offlciall)'  reported." 

Hargis  <t  Eastin,  P.  B.  Muir,  and  D.  W. 
Bandvn,  for  appellant.  Brovon,  Humphrey 
<t  Davie,  for  appellee. 

Pbtor,  J.  It  is  not  necessaiy  to  discuss 
the  facts  of  this  case,  as  the  identical  ques- 
tions of  fact  arising  in  the  present  case  have 
been  heretofore  passed  on  by  this  court  in 
more  than  one  opinion,  in  which  it  was  held, 
in  effect,  that  the  testimonj  authorized  the 
verdicts  rendered.  The  only  remaining  ques- 
tion to  be  considered  is  found  in  one  of  the 
grounds  relied  on  by  the  appellant  in  its  mo- 
tion for  a  new  trial.  It  is  insist«d  that  in 
the  formation  of  the  jury  the  court  erred  In 
refusing  to  permit  counsel  for  the  appellant 
to  interrogate  the  members  of  the  panel  with 
a  flew  of  ascertaining  whether  tbey  were 
competent  or  fit  jurors  to  try  the  issue  be- 
tween the  insurance  oompany  and  the  appel- 
lee. Under  the  jury  system  of  this  state,  24 
of  the  jnrora  summoned  constitute  the  regu- 
lar panel,  and  in  all  civil  cases,  where  either 
party  requires  it,  the  clerk  shall  draw  from 
the  box  the  names  of  18  of  the  jury,  having 
drposited  in  the  box  on  slips  of  paper  the 
name  of  each  member  constituting  the  panel, 
(24.)  A  list  of  the  18  is  then  delivered  to 
the  litigants,  and  each  may  strike  3  names 
from  the  list,  and  the  first  12  names  not 
erased  shall  constitute  the  jury  to  try  the 
case.  This  is  the  statute  on  thesubject.  Be- 
fore either  piirtycan  be  required  to  strike  any 
name  from  the  list  of  18,  he  is  entitled  to 
challenge,  for  cause,  any  juror  on  the  list, 
and  have  others  drawn  competent  to  try  the 
case;  and,  when  18  men  are  selected  who  can 
give  to  the  litigants  a  fair  and  Impartial 
trial,  the  parties  will  be  required  to  strike 
from  the  list  if  tbey  desire,  but  not  before. 
It  is  the  practice  in  some  of  the  circuits  to 
interrogate  the  entire  panel  of  24,  so  as  to 
have  the  panel  composed  of  those  free  from 
bias  or  prejudice,  and  then  their  names  placed 
in  the  box  from  which  the  18  jurors  are 
drawn.  That  seems  to  have  been  the  pro- 
ceeding adopted  in  this  case,  and,  when  the 
entire  panel  had  been  questioned  by  the  court 
in  such  a  manner  as  to  show  them  all  to  be 
fair  and  impartial  triers  in  the  particular  case, 
their  names  were  deposited  in  the  box,  and 
the  18  names  drawn  from  it.  This  certainly 
worked  no  injustice,  but  was  the  means  of 
insuring  to  the  appellant  a  fair  trial.  After 
the  18  had  been  drawn  there  was  no  challenge 
made  of  any  juror  for  cause,  but  counsel, 
with  a  view  of  asking  such  questions  as 
might  show  the  juror  biased  in  favor  of 
plaintiff,  offered  to  Interrogate  each  individ- 
ual juror  or  the  entire  jury,  and  this  the  court 
refiiised,  for  the  reason,  doubtless,  that  the 
jnrors  had  already  been  examined  as  to  their 
bias  the  one  way  or  the  other,  and  found 
competent  to  try  the  case.  The  examination 
of  jurors  fur  the  purpose  of  acceptance  by  the 
one  party  or  the  other  must  necessarily  be 
left  to  the  judicial  discretion  of  the  judge, 
and,  while  pertinent  questions  should  be  al- 


lowed to  be  asked  by  counsel,  if  the  court 
should  deny  this  right,  and  interrogate  the 
juror  from  the  bench  so  as  to  show  that  the 
juror  is  honest  and  impartial  as  between 
the  litigants,  that  fact  appearing  of  record, 
there  can  be  no  reason  for  reversing  the  judg- 
ment when  neither  party  has  been  prejudiced 
by  tiie  action  of  the  court.  In  this  case  the 
court  propounded  to  the  jury,  and  to  certain 
members  of  the  jury,  all  the  questions  de- 
sired to  be  asked  by  counsel,  and  until  coun- 
sel announced  themselves  satisfied,  and  the 
fact  clearly  appears  that  the  jurors  selected 
had  no  bias  the  one  way  or  the  other,  were 
not  related  to  the  parties,  had  neither  formed 
nor  expressed  an  opinion,  and  knew  nothing 
as  to  the  merits  of  the  controversy.  The  stat- 
ute provides  that  "before  either  party  shall 
be  required  to  strike,  those  on  the  list  may 
be  challenged  for  cause,  and  others  drawn 
and  placed  on  the  list  in  the  place  of  as  many 
as  may  be  set  aside  for  cause."  Oen.  St.  c. 
62,  §  5,  art  5.  The  objection  made  in  this 
case  is  that  the  court  interrogated  jnrors  in- 
stead of  counsel,  and,  while  either  party  may 
interrogate  a  juror  by  counsel  to  know  the 
condition  of  his  mind  with  reference  to  the 
controversy,  if  the  court  has  done  this  for 
him,  and  no  challenge  for  cause  was  made  and 
none  existed,  the  denial  of  the  right  com- 
plained of  does  not  demand  a  reverml.  The 
judgment  is  therefore  affirmed. 


Westken  Union  Tbx.  Co.  o.  Moorb. 
{Suvreme  Court  of  Texa*.    Feb.  7, 1890.) 

Tbuobaph  CoKPAiriag— FaUiUbb  to  Dbltvbb 
Mbssaob. 
A  meBsage  delivered  for  transmission  to  a 
telegraph  oompany,  containing  the  words,  "BiUle 
is  very  low;  oome  at  once," — is  sufBcient  to  ap- 
prise the  company  that  the  messafe  refers  to  a 
near  relative  of  the  person  to  whom  it  Is  addressed, 
and  of  the  fact  that  mental  suffering  is  Ukely  to  re- 
sult from  a  failure  to  transmit  the  message  wltii 
diligence  and  dispatch. 

Appeal  from  district  court.  Walker  county. 
Stewart  <i  Stewart,  for  appellant.    MoKin- 
ney  &  Leigh,  for  appellee. 

Gaines,  J.  In  November,  1888,  the  ap- 
pellee, who  then  resided  at  Trinity,  Tex.,  had 
a  sick  brother  at  Dallas.  The  brother  at  the 
time  resided  with  his  sister  at  the  latter 
place.  Appellee,  being  informed  of  his  broth- 
er's illness,  wrote  to  his  sister,  and  requested 
her  to  give  him  notice  by  telegraph  of  his 
brother's  condition,  in  case  he  should  grow 
worse.  On  the  19th  day  of  the  month  at>ove 
named,  tlie  sister  caused  a  message  signed  by 
her  to  be  delivered  to  the  appellant's  agent  at 
Dallas,  for  transmission  to  the  appellee  at 
Trinity,  which  was  in  the  following  words: 
"Billie  is  very  low;  come  at  once."  The 
message  was  not  promptly  delivered.  The 
company's  agent  at  Trinity  gave  it  to  a 
porter,  to  be  handed  to  appellee,  but  the 
porter,  not  having  found  him,  relumed  it  to 
the  agent,  wlio  deposited  it  in  the  post-oflice. 
The  appellee  received  it  on  the  20th,  at  about 
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7  o'clock  In  the  evening.  He  immediately 
went  to  Dallas,  and  found  his  brother  dead. 
He  testified  that,  if  the  message  had  been 
promptly  delivered,  he  would  have  reached 
Dallas  in  time  to  hare  seen  his  brother  alive. 
Appellee  brought  this  suit  to  recover  dam- 
ages for  his  mental  suffering  alleged  to  have 
been  caused  by  the  default  of  the  telegraph 
company  in  not  delivering  the  message 
promptly,  and  by  his  consequent  failure  to  ar- 
rive at  the  bedside  of  bis  brother  in  time  to  be 
with  him  in  his  last  moments.  The  rase  ap- 
pears to  have  been  tried  upon  the  theory  the 
plaintift  could  not  recover  beyond  the  amount 
paid  for  the  transmission  of  the  message, 
unless  he  should  show  by  extrinsic  evidence 
that  the  company  had  notice  that  the  person 
named  in  the  message  was  his  brother.  It  is 
true  that  the  damageB  recoverable  in  an  ac- 
tion of  this  character  are  limited  to  such  as 
may  reasonably  be  presumed  to  have  been  in 
the  contemplation  of  the  parties  at  the  time 
the  contract  is  made.  But  in  the  case  of 
Telegraph  Co.  v.  Adams,  ante,  867,  (decided 
at  the  last  Tyler  term,)  it  was  held,  in  effect, 
that  a  recovery  could  be  had  for  mental,  suf- 
fering resulting  from  a  failure  to  deliver  with 
diligence  a  telegraphic  message  announcing 
the  sickness  or  death  of  a  relative,  provided 
the  language  employed  in  the  message  was 
reasonably  suflScient  to  put  the  company  up- 
on inquiry  as  to  the  relationship  between 
such  person  and  the  party  addressed,  and  to 
apprise  them  that  Its  object  was  to  afford  the 
party  an  opportunity  to  attend  upon  his  rel- 
ative in  his  last  sickness,  or  to  be  present  at 
the  funeral  in  the  case  of  death.  The  same 
principle  was  affirmed  in  the  case  of  Tele- 
graph  Co.  v.  Feegles,  ante,  860,  (decided  at 
the  same  term.)  We  are  of  opinion  that, 
tested  by  the  rule  announced  in  the  cases 
cited,  the  message  under  consideration  was 
sufficient  to  reasonably  apprise  the  defend- 
ant of  the  consequences  to  plaintiff  of  its 
failure  to  deliver  the  message  according  to 
contract.  The  conclusion  to  be  drawn  from 
the  language  of  the  message  is  that  a  near 
relationship  existed  between  the  person  men- 
tioned in  the  message  and  the  person  to  whom 
it  was  addressed,  and  that  upon  its  receipt 
the  latter  would  probably  set  out  at  once  to 
attend  his  relative  in  his  extremity.  Such 
being  the  case,  it  would  be  unreasonable  to 
hold  that  the  company,  upon  the  receipt  of 
the  message,  should  not  have  contemplated 
the  consequences  which  were  likely  to  result 
to  plaintiff  from  a  failure  to  transmit  it  with 
diligence  and  dispatoh.  The  conclusion  that 
the  face  of  the  message  was  sufficient  to  give 
the  defendant  company  notice,  and  to  render 
it  liable  for  the  damages  claimed  in  this  case, 
if  in  fact  it  made  default,  practically  disposes 
of  all  the  questions  raised  upon  this  appeal. 
The  plaintiff  testified  that,  some  two  or 
three  days  before  the  message  was  delivered 
at  Dallas  for  transmission,  he  called  upon 
the  defendant's  agent  at  Trinity,  and  in- 
formed him  that  he  had.  a  lirother  sick  at 
Dallas,  concerning  whom  he  was  expecting 


a  message,  and  requested  that  it  should  be 
sent  to  the  hotel.  The  court  charged,  in  ef- 
fect, that,  if  plaintiff  did  so  inform  the 
agent,  this  would  be  suflScient  notice  to  the 
company  of  the  relationship  between  the 
plaintiff  and  the  person  mentioned  in  the 
message.  It  may  be  doubted  whether  or  not 
this  charge  was  correct.  At  the  time  the  in- 
formation is  claimed  to  have  been  given,  there 
were  no  contractual  relations  existing  be- 
tween the  plaintiff  and  the  company.  Can  it 
be  held  that  the  company's  operator  at  Trinity 
was  its  agent  to  receive  information  to  affect 
the  damages  recoverable  for  a  breach  of  a 
contract  subsequently  to  be  made  at  a  dis- 
tant station?  However  this  may  be,  the 
appdlant  was  not  prejudiced  by  the  charge 
of  the  court.  The  company  had  notice  from 
the  face  of  the  message,  and  it  did  not  barm 
the  defendant  to  instruct  the  jury  that  no- 
tice may  have  been  conveyed  in  another 
way,  although  such  charge  may  not  have 
been  correct  in  point  of  law.  The  defend- 
ant requested  the  court  to  instruct  the  jury 
"that  the  mere  receipt  of  the  message  and 
negligence  in  delivery  would  not,  of  itself, 
entitle  the  plaintiff  to  recover  beyond  the 
amount  paid  for  transmitting  the  message." 
It  appears,  from  what  has  already  been  said, 
that  we  tliink  that  the  request  was  properly 
refused. 

It  is  also  insisted  that  the  verdict  and  judg- 
ment are  contrary  to  the  law,  because  there 
was  no  evidence  that  the  defendant  company 
ever  had  any  notice  of  the  relationship  be- 
tween the  plaintiff  and  the  person  named  in 
the  message.  The  message  itself  was  notica 
For  the  same  reason,  the  admission  of  the 
testimony  of  the  witness  Hughes,  if  error, 
was  harmless.  It  tended  merely  to  show 
that  the  defendant  company  had  notice  of  the 
relationship  of  plaintiff  and  his  brother. 
There  is  no  error  in  the  proceedings  which 
demands  a  reversal  of  the  Judgment*  and  it  is 
therefore  atllrmed. 


Oablbt  et  aL  v.  Fabton. 
(Supreme  Court  of  Texas.    Nov.  18, 1B88L) 

BOtmOABIBB— ASTOFPSIr— TkSSPASS  TO  TBT  TR1»— 

Pabtibs. 

1.  A.  and  B.,  being  tenants  in  oomiDon  of  a 
section  of  land,  agrreed  tliat  A  should  have  the 
south  half,  and  B.  the  north  half.  A.  deeded  the 
Bouth-west  quarter,  and  by  mistake  located  the 
upper  boundaiy  too  far  north.  Her  iprantee 
deeded  It  to  defendants  without  any  reference  to 
the  northern  bonndary.  B.  deeded  the  north  half 
to  plaintiff,  calling  for  the  proper  southern  bound- 
ary. Held,  that  plaintiff  was  not  estopped  from 
olatmlng  the  boundary  line  deaoribed  in  his  deed. 

2.  In  trespEkss  to  try  title  to  land  beyond  the 
Umlts  of  the  boundaries  in  defendant's  deed,  in  the 
absence  of  actual  and  notorious  claim,  the  plea  of 
10  years'  limitation  ia  not  good,  unless  tbA  bmd  has 
been  actually  inclosed  for  that  period; 

8.  Where  an  action  is  in  form  trespass  to  try 
title,  and  defendants  plead  title  and  limitaUon, 
and  evidence  is  introduced  on  these  points  at  the 
trial,  without  objection,  and  these  defenses  are 
urged  on  appeal,  it  will  be  held  to  be  in  fact  what 
it  is  in  form;  and  a  stipulation  between  the  parties 
that  the  suit  did  not  involve  title,  but  was  for  tha 
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purpose  of  establiBhinff  a  boundary  line,  wUl  be 
oonsidered  merely  an  aamission  of  paper  title. 

4-  Treapaas  to  try  title  can  be  maintained  by 
s  tenant  in  oommon  without  joining  his  oo-tenants. 

Coratnissioners'  decision.  Appeal  from  dis- 
trict court.  Limestone  county;  Sah  R.  faosT, 
Judge. 

Action  of  trespass  to  try  title,  brouglit  by 
Q.  \V.  Farton  against  A.  B.  Carley  and  J.  H. 
Smith.  Judgment  for  plaintiff,  and  defend- 
ants appeal. 

L.  J.  Farrar,  for  appellants.  Burrow  (ft 
Kirtcaid,  for  appellee. 

CtoLLARD,  J.  There  was  evidence  suffi- 
cient to  support  the  finding  of  the  court  be- 
low that  Farton,  the  plaintiff,  and  Fringle, 
in  1878,  while  the  latter  owned  and  lived  on 
the  land  now  claimed  by  defendants,  and 
under  whom  they  claim,  agreed  to  have  the 
disputed  line  between  them  run  out  and  es- 
tablished by  McLendon,  dividing  the  640 
acres  into  two  equal  parts,  both  parties  con- 
curring therein.  It  is  not  our  province,  in 
such  case,  to  reverse  the  finding  of  the  court. 

Outside  of  this,  however,  if  there  had  been 
no  agreed  location  of  the  division  line,  there 
is  evidence  tending  to  show  that  the  court 
was  correct  in  fixing  the  boundary  where  he 
did.  The  line,  as  established  by  the  court, 
divides  the  land  into  two  equal  parts,  and 
gives  to  plaintiff  the  land  on  the  north  of  the 
line.  Plaintiff  claimed  under  the  heirs  of 
Thomas  Johnson,  deceased,  and  defendants, 
under  Johnson's  widow,  Sarah  Johnson;  the 
land  having  been  their  community  property. 
The  heirs  sold  the  north  half  of  the  survey, 
and  Mrs.  Johnson  sold  the  south  half.  None 
of  the  parties  pretended  to  convey  more  than 
one-half  of  the  land.  There  was  never,  so 
far  as  the  record  shows,  any  division  line  be- 
tween the  heirs  and  Mrs.  Johnson;  they  con- 
ceding to  her  the  right  to  sell  the  south  half, 
and  she  conceding  to  tliem  the  right  to  sell 
the  north  half.  In  1S55,  before  she  sold  the 
south-west  quarter  section  to  J.  M.  Straughn, 
in  anticipation  of  buying  the  land,  the  latter 
bad  the  survey  run  out,  extending  it  as  far 
north  as  defendants  claim  it  to  be,  marking 
the  north  line.  At  this  time  Mrs.  Johnson 
and  the  heirs  of  Johnson  were  in  Washing- 
ton county.  In  1859  she  made  the  deed  to 
Straughn,  calling  for  the  north-east  corner  at 
a  stake  from  which  a  post  oak,  12  inclies  in 
diameter,  bore  north,  5  deg.  west,  65  r>ara»; 
and  witness,  Fhillips,  who  was  present  when 
the  line  was  run,  says  there  was  such  a  tree 
at  tbe  north-east  corner  as  run;  that  be 
pointed  out  the  tree  to  Farton  about  the  time 
he  bought  from  the  heirs,  (a  statement  de- 
nied by  Farton.)  But  there  is  no  evidence 
showing  that  any  of  the  parties  knew  that 
the  line  was  too  far  north;  none  that  Mrs. 
Johnson  knew  it,  for  her  deed  only  purport- 
ed to  convey  the  south-west  quarter,  and 
cidls  for  the  east  and  west  lines  as  860 
varas  long,  while  they  must  be  extended  con- 
siderably over  that  to  reach  the  line.  Nor 
«  there  any  pretense  that  the  heirs  of  John- 


son were  in  any  way  connected  with  the 
transaction,  or  knew  anything  about  it. 
When  the  heirs  conveyed  tu  plaintiff,  the  de- 
scription was  for  their  interest  in  the  north 
half  of  the  section,  calling  for  abutting  sur- 
veys, and  to  tiie  "south  by  the  one-half  of 
the  Johnson  survey  and  lines."  This  de- 
scription does  not  indicate  that  the  heirs 
were  intending  to  adopt  the  Straughn  line  as 
their  south  Iwundary,  or  that  they  knew 
there  was  such  a  line.  When  Willie  Straughn 
conveyed  the  80  acres,  or  north  half,  of  this 
quarter  section  to  Flppin,  the  call  for  witness 
trees  at  the  north-east  and  north-west  comer 
was  dropped,  and  he  merely  called  for  a  stake 
in  the  prairie  at  each  of  the  corners,  without 
bearing  trees,  fixing  the  length  of  the  east 
and  west  lines  at  430  varus.  The  same  de- 
scription was  followed  in  other  mesne  con- 
veyances, until  we  come  to  the  last  deeds  of 
Pringle  to  the  defendants,  made  to  one  in 
1883  and  to  the  other  in  1885,  after  the  dis- 
pute arose,  and  when  it  was  known  the 
Straughn  line  was  too  far  north.  In  Fringle's 
deeds  he  made  the  east  line  of  the  80  acres 
457  varaa  long,  instead  of  430  varaa,  as  in 
Willie  Straughn's  deed,  and  the  west  line 
483|  varas  long,  calling  to  run  north  to  the 
original  division  line  made  by  the  John- 
son heirs,  thus  assuming  to  designate  the 
Straughn  line.  So  we  see  there  is  nothing 
to  show  that  the  Johnson  heirs  were  bound 
by  the  Straughn  line,  and  that  tbe  court  was 
justified  by  the  facts,  without  regard  to  tbe 
agreed  line  between  Farton  aud  Fringle,  in 
establishing  the  division  line  in  tbe  center  of 
tbe  6^acre  survey. 

It  follows  from  the  above  that  tbe  three- 
years  statute  of  limitations  will  not  apply, 
because  defendants  failed  to  show  title  to  the 
land  in  controversy.  The  application  of  the 
five-years  statute  will  not  be  discussed,  be- 
cause tbe  assignment  of  error  is  abandoned. 

There  is  ample  evidence  to  show  that  de- 
fendants, and  those  under  whom  they  hold,  , 
have  been  in  possession  of  the  80  acres  more 
than  10  years  before  the  institution  of  the 
suit;  but  there  is  a  difficulty  in  applying  tbe 
10-years  statute  to  the  occupancy  proved. 
Generally,  a  mere  adverse  possession  will  be 
limited  to  iMundaries  designated  in  the  deeds 
under  which  the  occupant  claims,  (Fearson 
V.  Boyd,  62  Tex.  541;)  and  where  the  im- 
provements extend  over  the  boundaries  act- 
ually embraced  in  the  deed,  so  as  to  include 
a  small  portion  of  the  adjoining  tract,  limit- 
ation will  not  apply,  except  to  the  land  act- 
ually inclosed,  (Bracken  v.  Jones,  63  Tex. 
187.)  The  deeds  from  Willie  Straughn  down 
to  Fringle  fail  to  describe  the  HO  acres  fur- 
ther than  as  the  N.  \  of  the  S.  W.  4  of  the 
section,  and  designate  no  lines  or  corners  in- 
dicating that  the  north  line  was  located  where 
defendants  say  it  was.  The  deed  from  Arch- 
er to  Pringle  in  1877  was  recorded,  and  gave 
notice  that  Pringle  was  only  claiming  the  80 
acres,  whose  east  and  west  lines  were  only 
430  varas  long.  There  is  nothing  in  the  evi- 
dence, outside  of  the  deeds,  tending  to  show 
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that  Prinj^le.  or  the  parties  ander  whom  be 
holds,  was  claiming  to  the  Rtraughn  line,  at 
least  up  to  187B,  while  McLendon  was  run- 
ning the  partition  by  agreement  between  the 
parties.  It  Is  in  proof  tliat  at  that  time  he 
repudiated  the  line  then  being  run  by  Mc- 
Lendon, and  said  he  claimed  to  the  other 
line,  thongh  the  court  found  as  a  fact  that  he 
agreed  to  the  establishment  of  the  McLendon 
line  as  the  proper  line  between  him  and  Par- 
ton.  This  line,  the  one  adopted  by  the  court 
as  the  true  boundary,  ent  off  15  feet  of  Prin- 
gle's  fence;  and  we  might  hold  that  defend* 
anta  could  recover  the  disputed  land  up  to 
the  fence,  but  for  the  fact  that  the  evidence 
doee  not  show  that  the  fence  was  placed  tbwe 
10  years  prior  to  the  snit.  The  evidence  does 
not  show  that  any  of  the  improvements  were 
made  north  of  the  center  line,  except  the 
fence  which  was  there  in  1878.  This  being 
the  case,  we  must  say  the  evidence  does  not 
support  the  plea  of  10  years'  limitation. 
Constructive  possession  merely  will  not  be 
extended  l>eyond  the  limits  of  the  boundaries 
in  the  deeds,  in  the  absence  of  evidence 
showing  actual  and  notorious  claim  or  actual 
occupancy.  We  And  no  error  in  the  court's 
judgment  in  this  respect. 

The  questions  presented  in  this  eaae  are 
not  purely  of  boundary;  that  is,  merely  to  as- 
certain where  the  line  between  the  parties  is. 
It  is  a  suit  against  an  alleged  trespasser, 
showing  that  he  claimed  and  occupied  land 
of  plaintiff  unlawfully,  to  dispossess  him, 
and  to  force  him  back  upon  his  own  land,  to 
which  defendants  responded  by  pleas  of  title 
and  limitation,  which  pleas  were  insisted  on 
in  the  court  below  and  in  this  court.  The 
statement  of  fact  shows  that  there  was  an 
agreement  between  the  parties  that  the  suit 
did  not  involve  title,  but  was  a  suit  to  estali- 
lish  a  boundary  line,  admitting  that  plaintiff 
claimed  under  the  heirs  of  Johns<>n,  and  that 
defendants  claimed  under  Mrs.  Sarah  John- 
son, in  whom  the  title  was.  But  it  is  clear 
that  neither  the  parties  nor  the  court  con- 
strued the  agreement  to  limit  the  issues  to 
boundary  alone.  Had  such  been  the  con- 
struction of  the  agreement,  defendants  could 
not  have  insisted  on  their  pleas  of  limitation, 
and  the  investigation  would  have  been  at 
an  end  when  the  evidence  as  to  boundary 
was  admitted.  The  court  and  the  parties 
treated  the  agreement  on  the  trial  as  an  ad- 
mission of  paper  title  only,  leaving  all  the 
otiier  issues  to  be  tried,  except  the  one  of  com- 
pensation for  improvements  set  up  by  Car- 
ley,  which  it  was  stipulated  he  should  have 
judgment  fur,  to-wit,  SS&.SO,  in  case  plaintiff 
recovered.  Defendants  pleaded  title  by  lim- 
itation, which  has  not  been  abandoned. 
Evidence  was  heard  without  objection  on 
the  pleas;  and  the  case  comes  here  with  the 
limitation  question  more  prominent  than 
others,  and  made  so  by  the  brief  of  defend- 
ants below.  So  we  conclude  that  the  snit 
was  in  fact,  as  it  was  in  form,  an  action  ot 
trespass  to.  try  title.  Jones  v.  Andrews,  9 
S.  W.  Bep.  170,  (decided  at  the  Austin  term. 


1888;)  £^nee  t.  McOowan,  58  Tex.  30;  Bar- 
bee  V.  Stinnett.  60  Tex.  167.  Therefore,  fol- 
lowing other  decisions  of  the  supreme  coart 
of  this  state,  we  must  hold  that  plaintiff.  Far- 
ton,  who  only  exhibited  title  to  an  nndivided 
interest  in  the  land  in  controversy,  conld 
maintain  this  action  without  joining  his  co- 
tenants.  Pilcher  v.  Kirk,  55  Tex.  208 :  Sow- 
ers V.  Pieterson,  59  Tex.  220;  Telfener  v.  DIF- 
lard,  70  Tex.  139, 7  8.  W.  Bep.  847.  Defend- 
ants' plea  in  abatement  should  not  have  been 
sustained.  Finding  no  error  in  the  judg- 
ment of  the  court  below,  oar  opinion  ia,  it 
ought  to  be  affirmed. 

Statton,  C.  J.  Bepoit  of  oommiaiiOD  at 
appeals  examined,  their  opinion  adopted,  and 
the  judgment  affirmed. 


Davis  v.  Goldbero  et  al. 
{Supreme  Court  of  Texas.    Nov.  6, 1889.) 
Bzaounoir— Salb— LuBiuTT  or  PnacHAsaBS. 
A  purchaser  of  a  ootton  crop  at  execution 
sale.  "Bubjeot  to  landlord's  lien, "has  the  right, 
bat  IB  not  bound,  to  gather  and  market  tbe  ooUon, 
either  for  the  benefit  of  tlie  landlord  or  chattel  mort- 
gagees thereof ;  and,  before  tlie  latter  can  recover 
any  judgment  against  him,  it  ia  neoeBsarv  for  them 
to  show  that  there  was  in  his  hands  a  balance  ot 
the  net  proceeds  of  the  ootton  gathered  by  bim, 
after  paying  the  landlord's  lien. 

Appeal  from  district  conrt.  Gamp  ooanty; 
John  L.  Shefpabd,  Judge. 

B.  A.  King,  for  appellant.  John  J.  OfiA, 
for  appellees. 

Hembt,  J.  Appellees  sued  appellant  in  a 
justice's  court  upon  a  caase  oMF  action  d»' 
scribed  as  "for  tbe  product  of  17  arxes  of  cot- 
ton produced,  daring  tbe  year  1887,  by  Sher- 
man Hill,  on  the  farm  of  J.  W.  Crow,  in 
Camp  county,  mortgaged  by  Hill  to  plain- 
tiffs." A.  T.  Diamond  Sl  Co.,  creditors  of 
Hill,  recovered  a  personal  judgment  against 
bim,  upon  which  they  soed  out  an  execution, 
and,  t)efore  this  suit  was  brought,  caused  tbe 
fficeention  to  be  levied  upon  said  17  acres  of 
eotton,  then  nnplcked  In  the  fleld,  as  ex- 
pressed by  the  constable's  return  of  the  exe- 
cution, "  subject  to  landlwd 'alien.  *  Appel- 
lant caused  the  cotton  to  be  picked,  paying 
the  expense  of  gathering  and  marketing  it, 
and  sold  it  with  another  lot  of  cotton ;  tbe 
two  lots  together  netting  836.  Appellant 
tesUBed  that  only  half  of  said  ootton  was  off 
of  the  17  acres  belonging  to  Hill.  After- 
wards Crow,  the  landlord,  in  the  assertion  of 
bis  landlord's  lien  for  a  balance  for  whicb  his 
tenant,  Hill,  remained  indebted  to  him,  after 
exhausting  all  of  his  other  property  suliject 
to  his  lien  or  to  execution,  sued  appellant 
Davis  for  conversion  <^  tbe  ootton.  and  in 
the  same  suit  joined  appellees,  Goldberg  A 
Smith,  who  claimed  a  chattel  mortgage  from 
Hill  on  the  same  cotton.  Goldberg  £  Smith 
appeared,  and  pleaded  that  they  should  not 
be  held  to  answer,  because  they  had  this  snit 
pending  against  Davis  for  the  conversion  of 
tbe  same  cotton.    The  court  rendered  Ju<lg- 
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ment  an^nst  Davte,  in  AiTor  of  Crow,  for 

$18,  dismissing  as  to  Goldberg  &  Smitli,  on 
the  ground  that  tbey  were  not  liaUe  to  Crow. 
I>&'rt»  paid  the  judgment  recovered  against 
bim  by  Crow.  On  tbe  trial  of  the  caose  be- 
fore OS,  GoMberg  ft  Smith  recorered  of  ap- 
pellant, DsTia,  for  tbe  converaion  of  tbe 
Mune  property,  the  anm  of  947.83.  It  ia  con- 
tended that  tfala  jndgment  ia  anaupported  fafjr 
tbe  evidence. 

There  is  evidence  in  the  record  going  to 
show  that  there  was  more  cotton  on  the  17 
acres  of  land  at  tbe  time  it  was  purofaased  by 
Davis*  under  tbe  Diamond  execution  than 
was  gathered  by  him,  and  the  remainder  was 
depredated  upon  by  stock,  and  wasted.  It  is 
beyond  controversy  that  Davis  bought  at  ex* 
ecatioa  sale  anbjeet  to  tbe  landlord's  (Crow  *a) 
special  lien.  Such  a  purchase,  while  it  con- 
ferred upon  him  tlie  right  to  do  so,  did  not 
bind  liim  to  gather  and  market  the  cotton, 
either  for  tbe  benefit  of  Crow,  the  landlord, 
or  Goldberg  3b  Smitb,  tlie  holders  of  the  ciiat- 
tel  mortgage.  We  do  not  find  in  the  record 
any  eviduiee  that  Im  tooli  exdosive  posses- 
sion of  tbe  field.  Goldberg  St  Smith's  lien 
was  inferior  to  that  of  Crow,  the  landlord; 
and,  before  tbej  were  entitled  to  a  ludgment 
for  any  som  against  Davis,  it  was  necessary 
for  them  to  show  that  there  was  in  his  hands 
a  balance  of  tiM  net  proceeds  ot  tlie  cotton 

feathered  by  him,  after  paying  the  landlord's 
udgment.  It  was  tlie  right  of  Davis,  as  the 
result  of  Ilia  purchase  of  tbe  tenant's  (Hill's) 
title,  to  gather  the  cotton;  and  be  was  re- 
sponsible to  tbe  lienholdera,  iu  tlie  order  of 
tbeir  priority,  for  tlie  valae  of  what  he  gath- 
ered and  appropriated,  after  allowing  him  tlie 
n  cessary  expenaea  of  making  it  ready  for 
market.  It  was  quite  proper  for  appellees  to 
be  made  parties  to  tbe  salt  brought  by  the 
landlord.  Crow,  aguiust  appellant,  to  establish 
bis  landlord's  lien  on  tbe  cotton  in  contio- 
veny.  The  fact  that  appellees  had  this  suit 
against  appelant  alone,  to  enforce  tlieir 
junior  lien,  i>  which  suit  Crow's  right  could 
not  be  determined,  because  he  was  not  made 
a  party,  was  no  reiiaon  why  they  should  not 
have  litigated  the  matter  in  the  cause  where 
all  the  parties  were  before  the  court,  or  abide 
tbe  result  of  that  soit,  as  between  Crow  ami 
Davis.  In  tlie  suit  brought  by  Crow,  his 
Judgment  against  appellant  for  ilH  waa  not, 
we  are  led  to  believe  from  the  leootd,  ren- 
dered for  that  aum  because  that  was  the  full 
amount  of  bis  debt  against  Hill,  Ixit  beciiuae 
it  was  tbe  full  value  of  the  cotton  conv^ted 
by  appellant.  If  that  is  tlte  truth  of  tbe 
matter,  then  af^llant,  baring  accounted 
lor  the  full  value  of  tbe  cotton  conv^ ted  by 
bim  to  the  landlord,  as  the  superior  lien- 
bolder,  was  not  liable  to  be  heid  to  account, 
for  a  second  time,  to  defendant,  even  if  he 
did  bold  a  ViUid  junior  incumbrance  on  it. 
Tile  judgment  will  be  reversed,  and  iiere  ren- 
dered that  plaintiffs  take  nothing  by  their 
suit,  and  that  defendant  recover  all  coets  of 
suit  in  this  court,  and  in  tbe  court  below, 
lie  versed  and  rendered. 


HABen  V.  St.  Lams,  A.  ft  T.  Br.  Co. 

{Supreme  Court  of  Texat,    Nov.  8, 1889.) 
Raomoau  CoKrAtnsB— FRiOHTunna  Tsaji»— Gos- 

TRIBTTTOBT  IfEQLIOlINCB. 

One  who  volnDtarlly  end  unneceuariJy  bait* 
bis  team  near  s  radlroad  track,  on  which  a  freight 
train  is  atsndinr,  with  knowledge  that  they  are 
aasUj  frightened  at  the  noise  cd  trains,  cannot  m- 
oover  for  personal  Injuries  sustaiaad  by  reason  of 
the  team's  becoming  unmanageable  when  the  ous- 
tomary  signals  for  starting  the  train  were  given. 

Appeal  from  district  court,  Titus  coootyf 
Tf.  F.  McLean,  Judge. 
SnodgroM  <fi  Snodgra$»,  for  appellaat. 

GAnrra,  J.  The  appdlaat  brought  this 
suit  againirt  appellee  to  recover  damages  finr 
persons!  injuries.  The  evidence  showed  that 
be  had  gooe  to  Mount  Pleasaat  in  a  wagsa 
drawn  by  two  mules,  and  had  atarted  home. 
On  approaching  defeadant'a  rand,  near  tbe 
depot  in  that  town,  he  discovered  a  freigbt 
train,  with  its  engine,  near  the  crossing, 
standing  on  the  track.  His  mules  became 
frightened  at  tbe  engine,  and  nnraanageaUs. 
when  he  alighted  ftom  the  wagon,  and  drove 
them  acroas  the  track  OB  foot.  Having  passed 
the  arosslng,  he  halted  hia  team  very  near  it, 
and  while  in  the  act  of  mounting  hds  wages 
the  whistle  ol  tbe  engine  was  blown,  causing 
the  mules  to  ran  away.  He  became  entau« 
g^ed  in  the  lines,  and  was  drawn  a  consider- 
able distance,  and  therrt)y  received  the  in- 
juries of  which  he  complains. 

The  aasii^nments  of  error  are  mainly  to  tbe 
eliarge  of  the  court  as  given,  and  the  refusal 
to  give  instructiona  asked  by  appellant.  TIm 
first  is  that  "the  court  erred  in  its  charge  to 
tlie  jury  as  a  whole,  in  failing  to  charge  ttie 
degree  of  diligence  requii-ed  of  the  employes 
of  tlie  defendant,  nnder  'the  evidence  in  this 
case,  in  operating  or  running  its  engine  or 
traias  across  a  public  street  in  town."  We 
think  tbe  objection  to  the  charge  is  not  well 
taken.  The  court  correctly  instructed  tJke 
jnry  nnder  what  facts,  if  fouad  by  themi,  the 
piai-ntiS  woo  Id  be  entitled  to  recover.  It  is 
commendable  in  that  it  contains  no  abstract 
propositions. 

The  second  assignment  is  that  "the  court 
erred  in  the  part  at  its  charge  in  paragraph 
four  which  reads  as  follows:  •  But  he  must 
also  show  by  such  preponderance  of  evidence 
that  employes  of  defendant  did  intentionally 
frighten  tbe  team  of  plaintiff,  and  that  be 
was  thereby  injured.'"  If  this  instruction 
stood  alinte,  tbe  charge  would  perhaps  lie  ob- 
jectionaltle,  on  account  of  its  failure  to  pre- 
sent the  iasue  of  the  plaintilt's  right  to  re- 
cover  if  defendant's  employes  blew  the  whis- 
tle knowing,  or  having  reason  to  believe,  that 
tbe  noise  would  probably  frighten  the  team, 
and  endanger  the  safety  of  plaintiff.  But  ia 
the  same  pnragraph  this  issue  is  distinctly 
presented.  It  is  again  very  clearly  submitted 
in  the  subsequent  paragraphs  of  the  charge. 
The  jury,  in  our  opinion,  could  not  have  been 
misled  by  tlw  instiuction  of  wbicb  appellaut 
complains. 
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The  third  assignment  of  error  is  as  follows : 
"The  court  erred  in  those  psrts  of  its  charge 
in  paragraphs  6,  8,  9,  12,  and  14,  an(]  other 
paragraphs  of  said  charge  similar  in  their  ef- 
fect, which  charge  the  jury,  in  substance,  to 
find  for  defendant,  unless  they  believe  from 
the  evidence  that  the  employe  or  employes  of 
defendant  company  caused  the  whistle  and 
bell  on  the  engine  to  be  sounded,  or  steam  to 
escape,  as  shown  by  the  evidence,  with  the 
knowledge  or  belief  that  such  noise  or  noises 
would  or  might  frighten  plaintiff's  team, 
and  also  for  the  purpose  and  with  the  In- 
tention to  frighten  plaintiff's  team."  Un- 
der this  assignment,  it  is  impliedly  assumed, 
in  the  propositions  in  appellant's  brief,  that 
the  defendant  was  liable  although  its  em- 
ployes did  not  know,  and  did  not  have  rea- 
son to  believe,  that  the  noise  would  frighten 
the  mules,  and  that  it  was  the  duty  of  the 
company's  servants  to  watch  for  teams  near 
the  track,  and  so  to  operate  the  engine  as  not 
to  frighten  tliem.  We  do  not  understand  that 
the  company  or  its  servants  owe  to  persons 
in  charge  of  vehicles  near  its  track  any  such 
duty.  It  is  the  duty  of  the  company,  in  run- 
ning its  trains,  to  keep  a  lookout  along  its 
track,  so  as  not  to  injure  persons  who  may 
be  found  thereon,  at  least  at  public  crossings. 
Bat  further  than  this,  in  our  opinion,  the 
duty  does  not  extend.  The  law  requires  that 
under  certain  circumstances  the  whistle  shall 
be  blown  or  bell  rung;  and  it  may  be  pre- 
sumed that  the  whistle  and  bell  are  neces- 
sarily used  as  signals  in  operating  trains.  It 
would  seem  to  follow  that  persons  in  control 
of  teams  easily  frightened,  and  unaccustomed 
to  such  noises,  should  exercise  care  in  ap- 
proaching trains,  and  should  not  unneces- 
sarily stop  in  close  proximity  to  them.  The 
companies  have  a  right  to  expect  that  this 
care  will  be  exercised,  and  are  not  required 
to  take  steps  to  provide  against  the  conse- 
quence of  a  failure  to  do  so.  However,  we 
do  not  say  that  if  the  employes  of  a  railroad 
company  become  aware  that  an  unmanagea- 
ble team  is  halted  near  the  track  it  is  not 
their  duty  to  desist  for  a  reasonable  time  from 
making  such  noises  as  may  be  avoided  con- 
sistently with  their  other  duties. 

The  assignment  that  there  was  error  in  the 
eleventh  paragraph  of  the  charge  is  not  well 
taken.  In  that  paragraph  the  jury  are  told,  in 
substance,  that  if  plaintiff  knew  that  bis  team 
was  afraid  of  the  engine,  and  after  crossing 
the  track  in  safety  he  had  time  to  have  moved 
on  to  a  safe  distance,  and  stopped  voluntarily 
and  unnecessarily,  and,  "while  so  standing," 
the  employes,  for  the  purpose  of  backing  the 
train,  gave  the  usnal  signals,  and  frightened 
the  team,  the  plaintiff  could  not  recover. 
The  instruction  was  correct.  It  is  not  to  be 
seriously  contended  that  a  person,  by  volun- 
tarily stopping  an  unsafe  team  near  a  train, 
could  make  it  the  duty  of  the  employes  of  a 
railroad  company  to  await  his  pleasure  in  driv- 
ing on  before  resorting  to  the  nsual  signals 
for  starting  the  train.  They  would  have  the 
right  to  coudude  that  he  knew  bis  own  busi- 


ness best,  and  that  be  bad  bis  team  under  hii 
control. 

The  court  did  not  err  in  refusing  the  spe- 
cial charge  asked  by  plaintiff.  The  excellent 
charge  given  by  the  court  had  already  pre- 
scribed clearly  the  law  applicable  to  any  phase 
of  the  case  made  by  the  testimony,  and  addi- 
tional instructions  were  neither  necesisaryoor 
proper.  Thero  is  no  error  in  the  jodgment, 
and  it  is  aflSrmed. 


Elliott  *t  al.  v.  Wxstebn  Union  Tel.  Go. 

• 

{Supreme  Court  of  Texaa.    Nov.  6,  1889.) 

TBIJiaRiJ>a  COHFANIBS— FAn-UXK  TO  Dkltveb. 

The  saw  In  pjaintiffs'  mill  having  broken, 
they  engaged  S.,  of  the  firm  of  Q.  &  S.,  to  order 
tbem  a  new  one  from  Bt.  Louia  bj  telegram.  S. 
addresHod  a  dispatoh  in  his  firm's  name  to  a  hard- 
ware company  In  8t.  Louis,  directing  them  to  ship 
a  saw  at  onoe  to  plaintiffs,  and  delivered  it  to  a 
traveling  salesman  of  that  company,  with  the 
money  to  pay  the  charges,  and  went  with  him  to 
the  telegraph  otBca.  'The  salesman  wrote  another 
dispatch,  aimed  by  himself,  ordering  the  saw  to 
be  sent  to  O.  &  S.  Neither  dispatch  was  deliv- 
ered. The  message  did  not  show  that  it  was  for 
plaintiffs'  benefit,  and  the  agent  of  the  telegraph 
company  had  no  knowledge  of  that  faot.  Held. 
that  plaintiffs  had  no  right  of  action  agunst  the 
company,  either  for  the  money  paid  for  the  tians- 
miasion  of  the  message,  or  for  damages  by  reason 
ot  their  mill  being  idle  for  want  of  a  saw. 

Appeal  from  district  court,  Titus  ooanty; 
John  L.  Shefpabd,  Judge. 

Moore  A  Hart,  for  appellants.  Btemmmt 
<fi  Field,  for  appellee. 

Oaines,  J.  This  suit  was  brought  by  ap- 
pellants against  appellee  to  recover  damages 
for  the  failure  of  the  latter  to  deliver  a  mes- 
sage alleged  to  have  been  deposited  with  the 
company's  ag^ent  for  transmission  to  St. 
Louis.  One  of  the  plaintiffs  testiQed  that 
they  were  operating  a  saw-mill,  and  that, 
having  broken  their  saw,  he  went  to  the 
town  of  Belden,  and  engaged  one  Stewart, 
a  member  of  the  firm  of  Galloway  &  Stewart, 
merchants,  to  order  them  a  sew  saw  from 
St.  Louis  by  telegraph.  Stewart  testified 
that  he  wrote  a  dispatch  on  white  paper,  ad- 
dressed to  the  Caruth  A  Byrnes  Hardware 
Company,  St.  Louis.  Mo.,  directing  tbem  to 
ship  at  once,  to  Galloway  &  Stew^art,  a  saw 
of  the  description  desired,  and  signed  it  in  the 
name  of  his  firm;  that  one  McAlIen.  the 
traveling  salesman  of  the  St.  Louis  company, 
being  in  town,  he  handed  the  dispatch  to  Mc- 
AlIen, gave  him  the  money  to  pay  the  charges, 
and  went  with  him  to  the  telegraph  office. 
Upon  cross-examination,  he  said  that  he  re- 
mained at  the  door,  and  saw  McAUen  go  to 
the  operator's  desk,  where  he  remained  some 
time,  but  did  not  see  him  deliver  the  telegram. 
The  operator  testified  that  McAllen  wrote 
another  dispatch  for  transmission,  signed  by 
himself,  ordering  the  saw  to  bn  sent  to  Gallo- 
way &  Stewart,  and  that  he  did  not  deliver 
to  him  the  dispatch  about  which  Stewart  tes- 
tiQed. The  testimony  showed  that  neither 
dispatch  was  delivered  to  the  parties  ad- 
dressed.   Upon    this   evidence,    the    court 
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charged  the  Jury  to  find  for  defendant,  and 
In  BO  charging  we  think  there  was  no  error. 
It  appears  that,  in  delivering  the  dispatch 
written  by  himself,  McAllen  was  not  acting 
nnder  the  authority  given  him  by  Stewart, 
which  was  to  caase  to  be  transmitted  the 
message  written  by  the  latter.  Being  the 
agent  of  the  company  who  was  addressed,  he 
probably  deemed  it  proper  to  make  the  order 
himself.  He  may  have  had  a  personal  inter- 
est in  transmitting  it  in  his  own  name,  since 
his  commissions  may  have  depended  upon  a 
sale  made  through  himself.  At  all  events, 
he  was  not  authorized  to  send  that  dispatch 
for  Stewart,  and  it  was  not,  therefore,  the 
dispatch  of  plaintiffs,  thongb  intended  for  his 
benefit.  In  the  case  of  Telegraph  CSo.  y. 
Broesche,  10  S.  W.  Rep.  734,  the  person 
who  delivered  the  message  for  transmission 
was  authorized  to  do  so  by  the  plaintiff,  who 
was  immediately  present  when  it  was  deliv- 
ered. The  damages  claimed  were  for  losses 
accruing  by  reason  of  the  plaintiff's  mill  lying 
idle  for  want  of  the  saw.  The  ftice  of  the 
message  did  not  advise  the  defendant  that 
it  was  intended  for  the  benefit  of  plaintiffs, 
or  that  snch .  persons  existed ;  and  there  was 
no  evidence  that  defendant's  agent  knew  of 
the  fact  that  the  mill  was  idle  for  want  of 
the  saw.  Therefore  plaintiffs  could  not  have 
recovered  damages  for  the  loss  resulting  from 
this  source.  If  they  bad  proved  that  the 
message  written  by  Stewart  was  delivered  to 
the  agent,  they  cuuld,  under  the  evidence, 
have  recovered  only  the  money  paid  for  its 
transmission.  There  is  no  error  in  the  judg- 
ment, and  It  is  affirmed. 


Texas  &  P.  Bt.  Co.  v.  Lestbr. 
{Supreme  Court  of  Texas.   Nov.  8, 1889.) 

IUjr,BOAI>    COHPAHISII— IlflUKISS     TO    EkPLOTSS— 
EVISBNCI — DxMAeSB. 

1.  In  an  action  to  recover  damages  for  the 
4eatli  of  plaintiff's  son,  who,  while  acting  as  de- 
fendant's locomotive  engineer,  was  orushed  by  the 
cars  of  his  train,  the  aidmisslon  of  evidenoe  that 
deceased  "  moaned  until  he  died  "  is  not  prej  udlclal 
error,  the  jury  having  been  instmoted  that  his 
physical  sufferincr  was  not  In  Issua 

8.  It  appeared  that  the  track  was  oat  of  line, 
and  so  spread  that  the  cars  rolled  off  IL  and  onto 
deceased.  Held,  that  a  statement  of  a  track- 
walker relative  to  the  condition  of  the  track,  made 
Iwlf  an  hour  before  Uie  accident,  to  the  section 
boss  or  some  of  his  men  at  work  on  the  section 
where  It  occurred,  was  properly  admitted  In  evi- 
dence as  pitft  of  the  res  geetce. 

8.  Defendant  requested  an  instruction  tliat  if 
tlie  Jury  found  that  deceased,  with  notice  of  the 
condltioQ  of  the  track,  ran  his  train  at  a  rate  of 
speed  forbidden  by  his  instructions,  and  that  bv 
reason  of  the  increased  speed  he  contributed  di- 
rectly to  Uie  accident,  then  they  must  find  for  de- 
fendant. Seld,  that  it  was  rightly  refused,  as  It 
ignored  the  precautions  shown  to  have  been  taken 
by  the  deceased  to  regulate  the  speed  of  the  train. 

4.  Deceased  was  shown  to  hare  been  industri- 
ous and  economical,  and,  at  the  age  of  90  years, 
earning  |tl,000  a  year,  ont  of  which  he  was  furnish- 
ing plfuntiff,  his  mother,  then  51  vears  old,  tSOO  per 
annum.  Held,  that  a  verdict  of  9i,iM  would  not 
be  di8turl>ed. 

Appeal  from  district  court,  Tarrant  coun- 
ty; B.  £.  Beokham,  Judge. 


Finch  <fi  Thompson,  tar  appellant. 
Humphreys,  for  appellee. 


D.W. 


Henry,  J.  This  suit  was  brought  by  ap- 
pellee to  recover  damages  for  the  death  of 
her  son,  who,  while  acting  as  a  locomotive 
engineer  for  defendant,  was  killed  by  being 
crushed  under  some  of  the  cars  of  the  train 
that  he  was  on..  The  petition  charges,  and 
the  evidence  establishes,  that  the  road-bed, 
at  the  point  where  the  injury  occurred,  was 
worn  and  weak,  and  that  the  track  was  out 
of  line,  and  so  spread  that  the  engine  and 
cars  rolled  off  of  it,  and  onto  the  son  of 
plaintiff.  The  case  was  tried  with  a  jury, 
who  rendered  a  verdict  for  plaintiff  for  t4,- 
200.  After  the  engineer  was  injured,  ha 
was  taken  to  a  hospital,  and  on  the  trial  the 
fireman  of  the  same  train,  being  a  witness 
for  plaintiff,  and  giving  an  account  of  the  oc- 
currence, among  other  things  testified,  over 
the  objection  of  defendant,  that,  "while  we 
[Lester,  the  engineer,  and  himself]  were  at 
the  hospital,  there  was  only  a  partition  be- 
tween us,  and  I  could  hear  Lester  moaning 
until  he  died. "  The  ruling  of  the  court  in  per- 
mitting this  statement  to  goto  the  jury  is  as- 
signed as  error,  upon  the  ground  that  plain- 
tiff can  only  recover  in  this  action  the  pecu- 
niary loss  occasioned  to  her  by  the  death  of 
her  son,  and  that  bis  physical  suffering  was 
not  In  issue.  This  proposition  is  undoubt- 
edly correct,  as  to  what  was  the  issue  being 
tried.  The  court  distinctly  instructed  the 
jury  that  such  was  the  Issue,  aiid  we  cannot 
think  that  the  mere  statement  that  the  de- 
ceased "moaned  until  he  died"  could  have  at 
all  influenced  the  jury.  Other  evidence  that 
bis  body  was  mangled,  and  that  he  died  in 
a  few  hours  after  that  occurred,  was  as  fully 
suggestive  of  his  saffering  pain  as  evidenoe 
that  he  groaned  conld  be.  A  witness  for 
plaintiff,  over  the  objection  of,  defendant, 
testified  that  about  1  o'clock  p.  u.  on  the  day 
of  the  accident,  which  was  about  half  after  1 
o'clock  F.  M.,  while  witness  was  present 
where  the  section  men  were  at  work  on  the 
section  where  the  accident  occurred,  the 
track-walker  came  up,  and  the  section  boss 
or  some  of  his  men  asked  him  bow  things 
were  down  t)eIow.  "He  said,  'AH  right, 
except  that  the  track  is  spread  over  beyond 
Rush ;  you  had  better  look  after  it.' "  The  re- 
ply had  reference  to  the  place  where  the  acci- 
dent occurred.  The  admission  of  this  evi- 
dence is  assigned  as  error,  and  i,t  is  contend- 
ed it  was  inadmissible,  tiecause  it  was  the 
declaration  of  a  third  party,  and  hearsay. 
The  evidence  clearly  indicates  that  the  stiite- 
ment  was  made  by  a  servant  of  defendant 
whose  duty  it  was  to  ascertain  the  condition 
of  the  track,  and  report  it  to  other  servants, 
whose  duty  it  was  to  repair  it.  The  state- 
ment was  part  of  the  res  gesta,  and  admis- 
sible. 

Defendant  pleaded  that  the  engineer's  own 
negligence,  in  running  the  train  at  a  greater 
rate  of  speed  than  was  allowed  by  the  regu- 
lations of  the  company,  caused  or  contributed 
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to  his  own  Injuiy.  It  waa  a  freight  train, 
and  the  evidence  shows  tlmt,  according  to 
the  rules  in  force  at  the  lime,  such  trains 
were  required  not  to  exceed  a  rate  of  speed 
of  15  miles  per  hour,  and  that  an  order  had 
been  Issued  and  posted  on  bulletin  boards,  at 
5  places  on  the  railroad,  reducing  the  rate  of 
speed  of  all  freight  trains  west  of  Arlington 
to  10  or  12  miles  pet  hour.  These  bulletins 
were  intended,  for  the  information  of  con- 
ductors and  engineers,  audit  was-  their  duty 
to  fficamine  them,  to  see  what  oixlers  had 
been  posted.  The  accident  occurred  west  of 
Arlington.  It  is  not  shown  when  or  how 
long  such  notioflfl  were  posted,  nor  that 
Lester,  the  deceaaedr  eiver  saw  or  heard  of 
them,  or  that  he  was- on  the  road  while  they 
weraposted.  Thedrcumatancesaodecwfaioh 
the  wreck  occurred  are  detailed  by  the  fire- 
man as  fallawa:  "We  were  running  down 
said  hill,  engine  shut  off,  and  drawn  along 
l^  the  weight  of  the  train,  at  a  ^eed  of 
twenty-flre  or  thirty  miles  per  hour.  Lestn' 
waai  working  with  hiS'  pump  L  had  been 
oiling  the  Yid.vea.  and  when  we-  reached  the 
point  aforesaid  I  looked  ahead,,  atal  saw  the 
track  out  of  line  for  soma  thirty  feet,  it  hsing 
perhaps  two  feet  at  the  widest  point.  I  at 
once  said  to  Lesten  'Get  off,  Blllie,  the  en- 
gine can't  go  over  that  track.'  Hie  at  once 
reversed  his  enginOr  stepped,  to  the  left  sidb 
to  get  off,  and  then  wenti  back  to  hia  place 
on  the  right  side,,  and  jumped  oCC;  failing  on 
bis  face.  The  third  car  jumped  the  track, 
and  fell  on  him.  On  that  day  we  Iiad  come 
from  Longviaw.  and  wei-e  several  hourvleanr- 
Ing  Dallas,  and  when  we  leftt  Arlington  were 
running  about  twelve  or  tifteen  miles  per 
hour.  As  we  turned  down  Arlington  hill, 
Lester  shot  off  steam.  The  train  hands  be- 
ing all  in  the  caboose  canaed.  the  train  to 
force  the  engine  down  fastea:,  a»  no  one  was 
on  top  to  apply  the  brakes.  The  hill  was 
about  three,  niilealong,  with  a  grade  of  about 
thirty-tiiree  feet  to  the  mile.  Wedid  not  see 
tlie  defective  track  in  time  to  avoid  the  acci- 
dent, as  it  waa  on  a  curve.  Lester  being  on 
the  inside,  and  wortdng  with  hia  pumip,  did 
not  see  it;  and  I,  being  on  the  outside,  could 
not  see  it  in  time  to  avoid  the  accident.  We 
were  about  15U  or  200  yanls  from  tlia  defect- 
ive track  when  it  was  first  discovered.  The 
reason  Lester  was  not  looking  ahead  was  that 
he  had  his  bead  turned  towards  the  tiuor  to 
fix  the  iHzy  cock,  which  was  out  of  order.  It 
regulates  the  feed  of  the  pump  from  the  tank 
to  the  engine,  and,  to  work  on  the  pump,  he 
had  to  turn  square  around,  with  his  face  to 
the  floor,  and  in  that  position  could  not  see 
aliead.  Our  schedule  time  was  about  fifteen 
miles  per  hour,  but  it  waa  customary  to  run 
faster  when  train  was  behind  time.  The 
reason  we  did  not  stop  was.  because  we  were 
too  close  to  the  defective  place,  and  no  brake- 
man  on  top  to  apply  the  brakes.  The  train 
could  not  have  been  stopped  if  we  had  been 
running  twelve  miles  per  hour.  The  engine 
we  had  was  an  eight-wheel  Baldwin,  and  the 
brakes  used  on  the  train  were  the  standard 


freight-car  brakes.  After  the  speed  of  the- 
train  got  to  be  over  fifteen  miles  per  hour, 
Lester  called  for  brakes.  This  was  immedi- 
ately before  the  accident  occurred.  After  de- 
fact  in  track  was  discovered,  he  called  for 
brakes  again,  reversed  engine,  and  jumped 
off.  He  called  for  brakes  twice, — onoe^  at 
the  top  of  the  hill,  and  again  just  before  the 
accident  CBcnrred."  A  number  of  locomo- 
tive engineers  testlfledas  to  the  distance  with- 
in which,  such'  an  engine,  moving  at  a  rabs 
of  speed  from  12  to  15  miles  per  liour,  on  sacb 
a  ^^ida,  cuuld  be  stopped.  The  shortest 
diatansB  stated  by  any  of  them  waa  a  quarter 
of  a  milet;  the  longest  was  three-quarters. 
The  court  instructed,  the  jury  "that  when,  a 
person  entexs  tlie  service  of  a  railroad  com- 
pany he'  thereby  assumes  all  the  risks  ordi- 
nariiy  incident  to  hia  employment,  and  that 
he  cannot  recover  for  any  injury  resulting 
fromi  Us  own  wont  of  care;  and  if  you  faa- 
lieve  from'  the:  evidence  that  said.  W.  H. 
Laster,  at  the  time  of  tlie  alleged  injary,  waa 
himself  guilty  of  neg^igencsor  want  of  cate 
in  the  manner  of  operating  hiaengin«.  whicb 
contribnted  to  hia  iojuryr  and  that  by  the  use- 
of  ordinary  care  on  hia-  part  the  .injury  wooid 
not  liave  occurred,  you  should  find  for  de- 
fendant, though  you  may  beiieva  tliat  tb» 
road-bed  at  the  place  of  the  accident  was  ii» 
an  unsafe  condition,  and:  ttiougta  you  may  be- 
lieve diat  said  W.  H.  Lester  waa  gr^iilty  vt 
negligence  in  oj^exating  said  train;  yet  anleaa 
yon  believe  ttii^  his  n^igence  (if  any)  con- 
tributed to  the  injur?',  and  that  the  same 
could  not  have  bean  avidded  by  the  exereiae 
of  ordinary  care  on  his  part,  or  by  tiiose  en- 
gaged with  him  in  operating  said  train,  then 
such  negligence  on  his  part  would  not  ex- 
empt the  defendant  from  liability,  if^  guilty 
of  the  negligence  which  caused  the  injury." 
Appellee  complains  of  the  refusal  of  the  court 
to  give  the  following  charge  at  its  request: 
"Yoa  are  further  instructed  that  if  yoa 
should  believe  from  the  evidence  that  Ui» 
condition  of  the  defendant's  track  had  been 
called  to  the  attention,  of  plaintiff's  da- 
ceased  son,  either  by  vii-tue  of  its  schedule^ 
bulletin  board,  or  otherwise,  and  that  he  bad 
been  ordered  not  to  run  at  a  rate  of  speed  in 
excess  of  twelve  miles  per  hourat  place  <^ 
accident,  and  that  in  violation  of  hia  in- 
structions and  notice  aforesaid,  if  any,  h« 
did  at  said  place  r-un  at  a  rate  of  speed  of 
twenty-five  or  thirty  miles  per  hour,  and  by 
running  at  such  rate  of  increased  speed  h» 
contributed  directly  to  the  accident  wbicb 
caused  his  death,  then  you  will  find  for  da- 
fendant."  We  think  this  charge  was  cor- 
rectly refused,  both  because  the  charge  al- 
ready given  was  as  favorable  to  defendant  aa 
it  had  the  right  to  demand,  and  because  tba 
charge  requested  left  out  of  view  the  precau- 
tions taken  by  deceased  to  regulate  the  speed 
of  the  train. 

We  know  of  no  authority  for  reducing  tost 
mathematical  certainty  the  amount  of  dam- 
ages that  a.  jury  may  Hnd  <in  such  cases  as 
this.    At  the  same  time  the  amount  founA 
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mnst  be  based,  as  far  rs  can  be,  on  fscts 
proved,  and  is  not  within  tlie  uncontrolled 
discretion  of  the  jury.  Tlie  language  of  the 
statute  is:  "The  jury  may  give  such  dnniages 
as  th^  may  think  proportioned  to  the  injury 
res ul ting  from  such  death."  Giving  proper 
weiglit  to  the  facts  surrounding  thie  parties 
at  the  time  of  the  death,  the  jury  mKy  prop- 
erly have  referred  to  their  own  experience, 
observation,  and  judgment  as  to  what  tite 
future  contained  for  them.  However  useful 
auch  evidence  may  be,  courts  cannot  hold  ju- 
ties  bound  by  statistics  or  calculations  of  Vtfe 
expectancies.  In  this  case  the  juiy  had  the 
fiicts:  That  the  son  was  industrious,  econom- 
ical, and  temperate;  and  that  at  the  age  of  26 
years  he  was  earning  41,000  a  year,  ont  of 
which  he  was  furnishing,  towards  his  moth- 
er's support,  who  was  then  51  years  of  age, 
9200  per  unnnm.  If  they  conclnded  that  her 
advancing  years  would  create  a  greater  ne- 
cessity, and  that  the  son's  disposition  and  in- 
creasing ability  would  probably  lead  him  to 
meet  the  demand,  we  are  not  convinced  that 
an  interference  by  us  with  the  result  of  that 
opinion  would  come  any  nearer  to  enforcing 
the  purpose  of  the  law.  The  judgment  la 
affirmed. 


Davis  v.  State  ca*  rtl.  Wren. 

(SupremeCourt of  T«aaDW.   Deo.  17, 1889.) 

KLacTHnr  CIortmts— FiaunNS — BvissNoa. 

1.  An  information  In  ttie  nature  of  a  quo  toor- 
ranto  to  onet  a  ■heiiif  trom  offline,  allaginK  that 
eertain  persons,  named,  niegally  voted  at  certain 
specified  boxes  for  the  respondent,  and  their  votes 
were  ooanted,  and  that  euht  legal  <rotes  cast  for 
relator  in  a  certain  preomot  speol£ed  were  not 
ooanted  for  him  by  the  managers  of  election,  is 
not  subject  to  general  demurrer,  and  cannot  be 
demurred  to  speoially  as  too  vague  or  general  in 
Ita  aUerations. 

2.  The  Texas  statutes  providing  for  election 
contests  by  information  declare  that  citation  shall 
Issue  "in  like  form  as  in  civil  actions, "  and  that 
tbe  roapondent  shall  be  entitled  tb  all  the  rights  in 
the  trial  "as  In  cases  of  trials  in  civil  causes." 
Held,  that  the  proceeding  must  be  treated  as  a 
dvll  action,  and  that  an  amendment  to  the  infor- 
inatton  setting  up  grounds  essentially  different 
from  tbose  alleged  m  the  original  shoald  not  be 
•Uowed. 

8.  Where  the  court  orders  a  recount  of  the 
rotes  in  certain  boxes,  an  objection  thereto  mast 
to  made  when  the  order  is  made,  and  after  a  re- 
port of  said  reoonnt'iB  made  and  filed  a  moUon  to 
strike  it  from  the  flies  will  not  be  entertained. 

4.  "Where  the  original  information  only  alleges 
error  In  the  oount  of  the  ballots  in  one  box,  but  the 
■mendmeot  avers  that  none  of  Uie  boaes  were  cor- 
vecUy  ooanted,  and  alleges  specifloally  the  number 
of  votes  received  by  each  of  the  contestants  at 
«acb  of  the  boxes,  this  amendment  is  sufficient  to 
-Mitborize  a  recount  of  the  votes  In  all  the  boxes. 

6.  Where  tiie  testimony  merely  tends  to  show 
■a  cmportnnity  for  tampering  with  ballot-boxes  by 
the  friends  of  a  relator,  the  respondent  cannot  on 
that  acoomrt  prevent  a  recount  of  the  ballots. 

ft.  Tbe  ad&nission  in  evidence  of  declaration* 
•f  voters  «n  and  befoie  election  day,  as  to  their 
•eeidenoe,  is  no  ground  of  exception,  when  the 
statement  of  facts  shows  the  same  facts  properly 
fvoven  otlierwlse. 

7.  The  declarations  of  a  voter  after  he  ha* 
voted,  and  after  the  election  ha*  closed,  la  regard 
to  his  qualifications,  are  not  in  derogation  of  any 
existing  right,  and  cannot  be  admitted  tn  evidence, 
4M  against  Interest 


8.  Where  a  ballot  contatns  the  names  of  both 
oandidates,  and  shows  a  distinct  pencil  erasure  of 
the  name  of  ona,  and  a  very  faint  pencil  mark 
across  the  name  of  the  other,  the  testimony  of  the 
witness  who  made  out  the  tiobet,  to  the  effect  that 
the  latter  mark  was  nalnteotional,  is  admissible. 

9.  Where.a  ballot  contains  the  names  of  both 
candidates,  and  shows  a  broad  line  drawn  just 
above  one  of  the  names,  obliterating  a  part  of  the 
first  initial,  and  barely  touching  tite  second,  in 
the  absence  of  proof  explaining  uie  ambiguity  of 
the  ballot,  it  is  proper  to  treat  the  name  as  erased, 
and  count  the  vote  for  the  other  candidate,  whose 
name  is  not  erased. 

10.  Wheie  tte  judgment  declares  the  vote  a 
tie,  but  does  not  even  show  how  many  votes,  in 
the  opinion  of  the  court,  each  candidate  received, 
and  there  is  nothing  in  the  record  to  show  whether 
a  challenged  vote  was  rejected  or  ooanted,  an  as- 
signment that  the  court  emd  in  not  austaining  the 
ohallenge  is  not  well  taken. 

11.  1  Saytes,  Civil  St.  Tex.  art  VSeSa,  provides 
that  the  commissioners'  courts  may  ohange  the 
•lection  pTedJioks  in  their  reapeotive  counties,  but 
that  each  Justice's  precinot  should  constitute  an 
election  precinct  Article  1864  provides  that  "in 
each  incorporated  city,  town,  or  village  each  ward 
shall  constitute  an  election  pmoinat "  Held,  tliat 
tdie  fact  that  the  commissionerB'  oonrt  estaUUahes 
only  two  voting  preclacts  in  an  incorporated  town 
having  four  wards  does  not  invaHOate  an  election 
held  therein.   -HainiT,  J.,  dissenting. 

la.  A  paper  tn  the  traaaeript  purporting  to  ha 
a  bill  of  eotcaptlons,  but  not  aignen  by  the  judge, 
cannot  be  considered. 

18.  An  assignment  ofnrror  complaining  of  the 
refusal  of  tbe  court  to  oount  votes  lor  relator,  and 
its  mliBg  in  counting  votea  for  Teaponflent  cannot 
he  oonaioered  where  there  are  no  .findings  of  fact 
by  the  court  showing  which  votes  were  received 
and  connted,  and  which  -were  rejected. 

14.  Where  the  oourt  hears  a  oanse  without  a 
Jni7,  and  judgment  is  rendered  on  tlie  last  day  of 
of  the  term,  and  a  request  is  made  at  9  p.  m.  that 
the  court  file  conclusions  of  fact  and  law,  it  is 
proper  to  decline  the  raqiMst  for  want  of  time. 

Appeal  Trom  district  court'.  Hays  county; 
H.  TmcHHUELiiER,  Judge. 

This  was  an  information  in  the  nature  of  a 
quo  warranto,  6ied  by  the  state  upon  the 
relation  of  J.  A.  Wren,  against  J.  S.  Davis,  to 
oust  the  latter  from  tlie  office  of  sheriff  of 
Hays  county.  Judgment  for  plaintiff,  and 
defendant  appeals. 

Broum  &  Beasley,  Kone  <t  Vaughn,  and 
Walton,  Hill  &  Walton,  for  appellant.  Jaa. 
M.  Bethany,  Dist.  Atty.,  W.  O.  Hutchinson, 
O.  T.  Broton,  and  Denman  A  Franklin,  for 
appellee. 

Gainer,  J.  Thia  was  an  information  in 
the  nature  of  a  qtto  toarranto,  filed  upon  the 
relation  of  J.  A.  Wren  against  J.  S.  .Davis, 
to  oust  the  latter  from  the  office  of  sheriff  of 
Hays  county.    At  the  general  election  held 

on  tbe  day  of  November,  1888,  the 

relator  and  defendant  were  candidates  for 
tliat  office.  Ttie  ground  of  the  action  waa 
that,  although  the  oommlasioners'  oourt  had 
declared  the  result  in  favor  of  Dat-ls,  Wren 
bad  actually  received  a  majority  of  the  legal 
votes.  The  case  having  been  tried  without 
a  jury,  the  court  found  that  the  relator  and 
respondent  had  received  an  equal  number  of 
votes,  and  entered  judgment  declaring  tliere 
was  no  election,  and  ousting  the  respondent 
from  the  offloe.  The  original  information, 
following  the  sworn  relation,,  alleged  that 
certain  {tetsons,  who  were  named,  voted  at 
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certain  speciflpd  boxes  for  the  respondent; 
that  their  votes  were  counted  for  liim;  and 
that  the  votes  were  illegal.  It  was  also  al- 
leged that  eight  legal  votes  for  relator  bad 
been  cast  in  a  certain  precinct,  known  as 
the  "Buda  Box,"  which  were  not  counted 
for  him  by  the  managers  of  election.  It  was 
also  averred  that,  by  the  ofiBcial  count,  the 
respondent  bad  a  majority  of  only  five  votes. 
The  information  contains  other  allegations, 
which  need  not  be  set  forth  in  this  connec- 
tion. The  original  information  was  filed 
January  28,  1889,  and  an  amended  informa- 
tion was  filed  March  7th.  On  the  latter  day, 
and.  as  may  be  presumed,  before  the  filing  of 
the  amendment,  the  respondent  answered, 
excepting  generally  and  specially  to  the  in- 
formation "filed  on  the  28th  day  of  January, 
1889."  The  grounds  of  the  special  exception 
were:  (1)  That  the  allegations  were  "vagne, 
uncertain,  and  Indefinite,  giving  respond- 
ent no  information  of  fact  or  facts  against 
which  be  can  malse  defense  with  certainty  or 
knowledge,  there  being  no  box  No.  2  in  vot- 
ing precinct  No.  1  of  said  county;"  (2)  to  so 
much  of  the  information  as  sought  a  recov- 
ery of  respondent  for  the  fees  of  the  ofBce; 
and  (3)  that  the  facts  alleged  that  San  Marcos 
was  an  Incorporated  city,  divided  into  wards, 
and  that  the  commissioners  had  laid  off  the 
election  precincts  without  reference  to  said 
wards,  presented  no  grounds  for  setting  aside 
the  election  as  to  any  of  the  precincts.  On 
the  8th  of  March  other  exceptions  were  filed: 
(1)  "To  all  that  pait  of  plaintifC's  petition 
which  alleges  that  a  true  count  of  tlie  votes 
cast  will,  wbed  footed  up  at  the  several  pre- 
cincts, amount  to  the  alleged  quantities  for 
relator  and  respondent,  because  tlie  allega- 
tions are  too  general;"  and  (2)  that  the  alle- 
gations were  too  general  to  warrant  a  recount 
of  the  votes.  Tlie  general  and  special  excep- 
tions of  respondent  to  the  information  were 
overruled. 

The  first  assignment  is  that  "the  court 
erred  in  not  sustaining  tlie  general  demurrer 
to  amended  original  petition."  If  the  alle- 
gations were  true,  it  is  clear  that  the  relator 
was  duly  elected  sherifF,  and  that  respondent 
was  not  elected,  and  liad  taken  possession  of 
the  oflSce.  The  information  was  therefore 
not  subject  to  general  demurrer.  It  is  also 
complained  that  there  was  error  In  not  sus- 
taining the  special  exceptions.  Waiving, 
for  the  present,  the  ruling  as  to  the  allega- 
tions which  were  intended  to  show  the  ille- 
gality of  the  election  at  the  San  Marcos  box- 
es, we  think  the  exceptions  were  properly 
overruled.  The  averments  were  as  specific 
as  ought,  under  the  circumstances,  to  have 
been  required.  As  to  the  alleged  illegal 
Votes,  the  names  of  the  voters  were  given, 
the  grounds  of  the  alleged  disqualification  of 
each  voter,  and  the  precinct  at  which  he 
voted,  were  stated.  It  is  also  alleged  that 
there  were  mistakes  in  the  count  of  the  votes 
actually  deposited,  and  the  number  of  votes 
actually  received  by  each  of  the  parties  at 
each  of  the  boxes  was  distinctly  averred. 


Greater  particularity  should  not  have  been 
required.  It  was  practicable  for  relator  to 
know  and  prove,  if  it  were  a  fact,  that  the 
officers  bad  made  a  mistake  in  summing  up 
the  votes;  but  it  was  impossible  for  him  to 
ascertain  the  name  of  each  voter  whose  vote 
had  not  been  counted.  The  substance  of  the 
allegation  as  to  this  matter  was  not  that  any 
particular  vote  or  class  of  votes  had  been  ex- 
cluded, but  simply  that  errors  had  been  com- 
mitted in  the  summing  up  of  the  votes.  In 
reference  to  that  part  of  the  information 
which  attempted  to  show  that  the  election  at 
the  San  Marcos  boxes  was  illegal,  it  ia  sufll- 
cient  to  say  tliat  it  appears  from  the  record 
that,  although  the  exceptions  were  overruled, 
the  court  upon  the  final  bearing  held  tbat  the 
votes  there  cast  should  be  counted.  This  is 
not  distinctly  shown,  but  we  think  it  is  a 
conclusion  to  be  deduced  from  the  fact  tbat» 
if  those  boxes  had  been  rejected,  the  result, 
from  the  pleading  and  evidence,  would  have 
been  to  give  relator  a  majority  of  the  votes. 
We  infer,  too,  that  the  court  finally  deter- 
mined in  favor  of  the  legality  of  the  election 
at  those  boxes,  because  the  point  is  not  urged 
by  appellant  under  the  assignment  now  under 
consideration.  Such  being  the  case,  the  fail- 
ure to  sustain  the  exception  to  this  part  of 
the  information  did  not  harm  appellant. 

It  is  also  claimed  that  the  exceptions  should 
have  been  sustained  because  the  allegations 
in  the  amended  petition  do  not  conform  to 
the  relation.  This  was  not  made  a  ground 
of  special  exception,  and  the  assignment  does 
not  raise  the  question.  It  is  not  f  unilamental 
error,  as  is  contended.  In  view  of  a  new 
trial,  and  that  an  exception  may  hereafter  be 
presented  based  upon  that  ground,  we  deem 
it  best  to  pass  upon  it.  There  seems  to  be 
some  conflict  of  authority  in  other  jurisdic- 
tions upon  the  question  whether  the  remedy 
by  an  information  in  the  nature  of  a  quo 
loarranto  is  to  be  treated  as  a  civil  or  crim- 
inal action.  High,  Extr.  Rem.  §g  710,  711. 
But  we  think  that,  under  our  statute,  it  la  to 
be  treated  as  a  civil  suit.  The  act  authoriz- 
ing this  proceeding  provides  that  a  citation 
shall  issue  "in  like  form  as  in  civil  suits," 
(section  S,)  and  that  the  respondent  "shall 
be  entitled  to  all  the  rights  in  the  trial  and  in- 
vestigation of  thematters  alleged  against  him, 
as  in  cases  of  trial  of  civil  causes  in  this  state. " 
(Section  4. )  Excluding  certain  special  provis- 
ions, intended  to  secure  a  speedy  disposition 
of  the  case  in  the  trial  court  and  upon  appeal. 
there  is  nothing  in  the  act  to  indicate  that  the 
rules  of  practice  prescribed  in  the  Revised 
Statutes  should  not  apply,  as  far  as  is  consist- 
ent with  the  nature  of  the  proceeding.  We 
incline  to  the  opinion  that  an  amendment  to 
the  information  should  not  be  permitted 
which  sets  up  grounds  for  the  relief  sought 
essentially  different  from  those  alleged  in  tbe 
original  information;  but  we  see  no  reason 
to  doubt  that,  under  our  liberal  system  of 
amendment,  one  should  be  allowed  which 
cuntainH  allegations  merely  in  enlargement 
of,  or  germane  to,  the  grounds  originall/  al- 
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leged.  The  rule  In  other  states  appears  to  be 
to  a)tow  the  information  in  a  quo  warranto 
proceeding  to  be  amended. 

Before  the  trial  the  conrt  appointed  two 
peraona  to  open  the  ballot-boxes  from  all  the 
precincts,  to  recount  the  votes  cast  for  sher- 
iff, and  to  make  a  report  of  the  number  of 
votes  for  each  of  the  parties  at  each  precinct, 
and  at  the  same  time  to  ascertain  and  report 
for  whom  each  of  the  persons  whose  votes 
were  alleged  to  be  illegal,  either  by  relator  or 
respondent,  had  voted.    In  relation  to  this 
matter  the  appellant  has  assigned  three  errors. 
First,  it  Is  claimed  that  the  court  erred  in 
making  the  appointment,  and  directing  a  re- 
count, and  in  not  striking  out  the  report  on 
motion.     The  bill  of  exceptions,  as  it  is  called, 
in  regard  to  the  order,  shows  the  following 
facts:    Before  the  case  was  called  for  trial, 
and  before  the  amended  information  was 
filed,  counsel  for  relator  moved  the  court  to 
appoint  persons  to  recount  the  ballots  in  the 
box  known  as  the  "  Buda  Box. "  which  was 
granted.    Counsel  for  relator  then  moved 
that  they  be  also  ordered  to  recount  the  votes 
in  the  Kyle  box.    Counsel  for  relator  object- 
ed, on  the  ground  that  there  were  no  aver- 
ments in  the  answer  to  warrant  the  recount 
of  that  box.     The  latter  motion  was  never- 
theless granted.     Counsel  for  relator  then 
moved  that  the  order  be  extended  to  all  the 
boxes,  to  which  counsel  for  respondent  first 
objected,  and  then  withdrew  their  objection. 
They  did  not  except  at  the  time  the  order 
was   maiie.    Having   withdrawn  their    ob- 
jection, they,  in  effect,  waived  their  excep- 
tion.    The  respondent  cannot  now  complain 
of  the  ruling.    An  order  of  the  conrt  of  this 
character  mnst  be  excepted  to  when  made, 
and  the  object  of  a  bill  of  exceptions  is  to 
show  the  fact,  if  the  exception  be  in  fact 
taken.     The  bill  shows  that  no  exception  was 
taken  to  thia  ruling.     It  is  shown,  however, 
that,  after  the  report  was  made  and  filed, 
respondent  moved  to  strike  it  from  the  files, 
and  that  an  exception  was  taken  to  the  re- 
fusal of  the  court  to  grant  the  motion.     This 
seems  to  us  an  immaterial  matter,  because, 
when  the  report  was  offered  in  evidence,  it 
was  objected  to  on  the  same  grounds  which 
were  urged  in  the  motion  to  strike  it  out. 
The  assignment  under  consideration  seems 
to  complain  of  the  ruling  of  the  court  in  ap- 
pointing the  committee  to  recount,  as  well 
as  of  the  refusal  to  strike  the  report  from  the 
files.     We   have   therefore   discussed    both 
questions.    It  may  be  doubted  i£  it  be  suffi- 
cient to  raise  the  latter. 

Upon  the  trial  the  report,  under  oath,  of 
the  persons  appointed  to  recount  the  votes, 
was  offered  in  evidence  by  the  relator,  and 
respondent  objected  upon  the  grounds:  (1) 
That  there  was  no  pleading  to  warrant  the 
recount;  (2)  in  effect,  that  it  appeared  that 
the  ballot-boxes  had  been  accessible  to  the 
relator  and  his  friends,  and  it  did  not  appear 
that  they  had  not  been  tampered  with.  The 
evidence  was  admitted,  and  the  respondent 
excepted.    After  all  the  testimony  was  ad- 


duced, which  included  the  testimony  of  the 
county  clerk  and  others,  as  to  the  manner  in 
which  the  ballot-boxes  had  been  ke|>t,  the  re- 
spondent moved  the  court  to  exclude  the  re- 
port, and,  the  motion  being  refused,  he  again 
excepted.  Tliese  rulings  are  made  the 
grounds  of  two  separate  assignments  of  er- 
ror, and  may  l>e  considered  together.  The 
objections  urged  to  the  report  were  not  well 
taken.  The  amended  Information  was  suiB- 
cient  to  authorize  a  recount  of  the  ballots. 
The  original  information  only  alleges  error 
in  thecountof  the  Buda  box;  buttheamend- 
ment  averred  that  none  of  the  boxes  were 
correctly  counted,  and  alleged  specifically  the 
number  of  votes  received  by  each  of  the  par- 
ties at  each  of  the  boxes.  The  recount  did 
not  show  quite  as  many  votes  for  relator  at 
some  of  the  boxes  as  was  alleged,  but  at  none 
of  them  did  it  show  more.  The  allegations 
were  therefore  broad  enough  to  admit  the 
evidence.  In  regard  to  the  second  ground  of 
objection,  this  may  be  said :  The  testimony 
failed  to  show  that  the  ballot-boxes  bad  been 
disturbed.  There  Wiis  evidence  that  the  lid 
of  one  of  the  boxes  had  been  split,  but  there 
was  other  testimony  which  authorized  the 
court  to  conclude  that  this  was  done  when  it 
was  opened,  by  the  persons  who  recounted 
the  votes.  The  testimony  tended  to  show  a 
possible  opportunity  for  tampering  with  the 
boxes;  but  we  do  not  think  this  sufficient  to 
warrant  a  refusal  to  recount  the  ballots. 
The  ruling  must  stand  or  fall  upon  the  ob- 
jections to  the  evidence  urged  against  its  ad- 
mission, and  we  think  the  objections  shown 
by  the  bill  of  exceptions  were  not  well  taken. 
It  was  not  objected  that  the  ballots  should 
have  been  counted  by  the  court,  or  that  the 
report  was  in  the  nature  of  hearsay  evidence, 
and  therefore  illegal. 

If  there  was  error  in  permitting  the  wit- 
ness Frank  Holt  to  testify  that  the  voter 
James  De  Loach,  on  being  asked  on  the  day 
of  the  election  for  whom  he  intended  to  vote, 
replied,  "Ican'tvote,  becausel  live  in  Comal 
county, "  it  was  harmless.  The  statement  of 
facts  contains  the  admission  that  "it  was 
proved"  that  at  the  time  of  the  election  the 
voter  did  reside  in  Comal  county.  The  same 
may  be  said  of  the  ruling  in  admitting  the 
declarations  of  the  voters  £d.  Christian  and 
Robert  Hills.  Christian's  declarations  were 
that  he  was  living  at  Burnett,  keeping  books. 
It  was  abundantly  proved  that  be  was  living 
in  Burnett  at  tlie  time,  and  relator,  who  was 
his  father-in-law,  and  testified  as  to  his  resi- 
dence, did  not  dispute  the  fact.  Hills  himself 
testified  that  he  was  born  in  England,  and 
the  declarations  proved  were  to  the  same  ef- 
fect. The  declaration  of  Rodriquez  was  that 
he  had  come  from  San  Antonio  about  the  Ist 
of  May,  1888.  This  did  not  show  that  be 
was  not  qualified  to  vote  in  Hays  county  in 
the  November  following,  and  we  cannot  see 
that  tlie  evidence  objected  to  influenced  the 
finding  of  the  court  upon  the  question  of  the 
illegality  of  the  vote.  It  is  not  reversible  er- 
ror to  admit  improper  testimony  in  a  trial 
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before  the  Judge  without  a  Juiy,  unless  it 
should  appear  that  he  has  considered  it  and 
given  it  weight.  The  fact  ttwt  Rodriqaez 
came  from  San  Antonio  about  the  1st  of  May, 
1888,  was  established  by  other  proof.  The 
issue  was  whether  or  not  he  came  with  the 
intention  of  changing  his  residence.  The 
declarations  of  these  voters,  which  were  ad- 
mitted in  evidence,  were  all  made  before  or 
on  the  day  of  the  election.  The  declarations 
«f  the  Totera  Albert  S.  Payne  and  Lewis 
Jackson,  made  after  tlie  election,  were  prop- 
erly excluded.  Hpon  this  question  we  have 
no  douLt.  The  declarations  of  a  voter  after 
he  has  voted,  and  alter  the  electicn  has 
dosed,  in  regsnl  to  his  qualiecatlon,  are  not 
in  derogation  of  any  existing  right,  and  con- 
sequently cannot  be  treated  as  a  declaration 
against  interest.  Besides,  we  thinic  t4ie  ad- 
mission of  snch  testimony  would  contravene 
a  sound  public  policy.  It  would  open  a  door 
to  fraud  to  permit  a  voter  who  may  have 
changed  bis  mind  as  to  his  choice  of -candi- 
dates, and  who  may  have  become  dissatisfled 
as  to  the  declared  result,  to  affect  the  deter- 
mination at  a  contest  by  his  declantions.  We 
understand  the  great  weight  of  autiiodity  to 
be  in  accordance  with  this  ruling. 

During  the  trial  a  question  arose  as  to  Um 
ballot  of  one  Nearsom.  The  original  ballot, 
which  is  in  print,  and  shows  the  names  of 
iboth  candidates,  has  been  sent  up  as  a  part 
of  the  record,  and  shows  a  distinct  pencil 
«rasure  of  the  name  of  Wren,  and  a  very 
faint  pencil  marie  across  the  name  of  Davia. 
It  is  impossible  to  determine,  from  the  face 
of  the  tAllot,  whether  it  was  the  intention  to 
«raBe  the  name  of  Davis  or  not.  The  re- 
vpondent  offei^  to  prove  by  a  witness,  who 
identified  the  ballot,  that  he  made  it  out  at 
the  request  of  the  voter,  and  that  the  appar- 
'ent  pencil  line  across  the  name  at  Davis  was 
not  intentionally  made,  and  that  it  was  not 
intended  as  an  erasure.  The  testimony  was 
excluded  on  the  grouad  Uiat  the  ballot  must 
apeak  for  itself,  and  that  it  could  not  be  ex- 
plained by  evidence  aliundB.  We  think 
■this  was  error.  The  law  seems  to  be  that  a 
ballot  most  be  interpreted  by  the  oiidinary 
rules  which  apply  to  written  instruments. 
If,  upon  the  face  of  the  ballot,  the  intention 
of  the  voter  is  clear,  extrinsic  evidence  sliould 
not  be  admitted;  least  of  all,  his  own  evi- 
dence as  to  what  his  intention  was.  But  if, 
from  the  face  of  the  ballut,  the  intention  be 
-doubtful,  then  evidence  of  the  circumstances 
under  which  it  was  made  out,  if  calcailated 
to  throw  light  upon  the  intention,  should  bo 
admitted.  Mr.  Cooley  says:  "  We  think  evi- 
dence of  such  facts  as  may  be  called  the  cir- 
cumstances surrounding  the  election— such 
-as  who  were  tlie>candidates;  *  *  *  if  a 
4)allot  was  printed  Imperfectly,  how  it  came 
to  be  so  printed;  and  the  like — is  admissible 
for  the  purpose  of  showing  that  an  imperfect 
ballot  was  intended  for  a  particular  candi- 
-date,  unless  the  name  is  so  different  that  to 
thus  apply  It  would  be  to  contradict  the  bal- 
lot itself,  or  unless  the  ballot  is  so  defective 


that  it  fails  to  show  any  intention  whatever, 
in  which  cases  it  is  not  admissible.  And  we 
also  think  that  in  any  case,  to  allow  a  voter 
to  testify,  by  way  of  explanation  of  a  ballot 
otherwise  fatally  defective,  that  he  voted  the 
particular  ballot  and  intended  it  for  a  par- 
ticular candidate,  is  exceedingly  dangerous, 
invitte  corruption  and  fraud,  and  ought 
not  to  be  suffered."  Gooley,  Const.  Lim. 
768.  See,  also,  MeCrary,  £lec.  §§  407^11. 
Tlie  name  of  Wren  having  been  dearly 
erased,  and  the  pencil  mark  across  the  name 
of  Davis  being  so  faint  that  it  appeared  tliat 
it  may  have  been  the  result  of  accident,  we 
think  the  testimony  of  the  witness  who  made 
out  the  ticket,  to  the  effect  that  it  w,a  uninten- 
tional, should  have  been  admitted.  Wlietber 
the  ballot  was  counted  for  Davis  or  not,  the 
record  does  not  dis<dosa.  Upon  its  face,  the 
eourt  could  have  refused  to  oount  it,  and 
proi»bIy  should  haveeo  refused.  If  tbe  trial 
judge  had  deemed  the  evidence  admissible, 
and  had  admitted  it,  he  would  have  been  ao- 
tborized  to  count  the  vote  for  Davis.  One 
more  vote  for  respondent  would  have  changed 
tbe  resolt  al  the  suit,  and  the  error  was 
tberafore  material.  "In  casea  where  there 
is  doubt  as  to  the  int«ition  of  the  voter,  be- 
cause of  some  ambiguity  on  the  face  of  the 
ballot,  it  is  error  to  reject  proper  evidence  of- 
fered to  explain  tbe  ambiguity."  AfcCraiy. 
£lec.  §  410,  citing  Feeble  v.  Love.  68  Barb. 
535.  It  is  shown  by  a  bill  of  exceptions  that 
the  court,  over  the  objections  of  respoadent, 
counted  the  vote  of  one  George  Bector  for 
relator.  The  ground  of  the  objection  was 
that  both  names  appeared  upon  the  ballot, 
and  that  neith»  appeared  to  have  been 
erased.  The  Griginal  ballot  is  in  tbe  record, 
and  upon  it,  just  above  tbe  name  of  Davis. 
which  is  above  that  of  Wren,  there  is  found 
a  broad  pencil  line,  obliterating  a  part  of  tbe 
Qrst  initial  of  the  former's  name,  and  barely 
touching  the  second.  In  discussing  the  two 
original  ballots  sent  np  with  tbe  record,  we 
have  spoken  of  erasures.  We  mean  con- 
structive erasures;  that  is  to  say,  such  lines 
drawn  hctosb  the  names  as  clearly  show  an 
intention  to  erase  them.  In  both  ballots  the 
lines  are  made  with  a  pen<ul,  and  are  so  faint 
that  the  printing  beneath  is  p^f  ectly  legible. 
None  of  tbe  names  are  actually  erased.  The 
line,  however,  is  usually  drawn  through  tbe 
name  from  the  beginning  to  the  end.  In 
this  case  there  is  a  broad  line  drawn  just 
above  tbe  name  of  Davis,  and  very  close  to 
it,  which  it  is  to  be  presumed  was  drawn  for 
some  purpose.  It  does  touch  two  letters  of 
the  name,  and  erases  in  part  the  first;  that 
is  to  say,  the  distinctive  legal  initial.  "It  is 
not  necessary  to  obliterate  tbe  name  entire- 
ly." MoCraiy,  Elec  §  411.  We  think,  in 
the  absence  of  proof  explaining  the  ambU 
guity  of  the  ballot,  the  court  did  not  err  in 
treating  it  as  if  Davis'  name  was  erased*  and 
in  counting  it  fcnr  relator. 

Appellant's  twenty-first  assignment  Js  that 
"the  court  erred  in  snataining  the  challenge 
oi  to  the  voter  Ed.  Christian.  l>ecauae  (he 
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evidence  was  full  to  the  effect  that  he  had 
resided  in  the  county  of  Hays  for  Ave  or  six 
years  prior  to  the  election,  and  had  at  no  time 
clianged  his  residence  prior  to  tlie  election." 
This  assignment  is  not  well  talien,  because 
the  record  does  not  show  wh^'ther  the  court 
rejected  the  vote  or  counted  it  for  respond- 
ent. There  are  no  conclusions  of  fact  Bled 
by  the  court,  nor  is  there  any  bill  of  excep- 
tion to  the  ruling  rejecting  the  ballot  of  this 
voter.  The  judgment  declares  the  vote  a  tie, 
but  does  not  even  show  how  many  votes,  in 
the  opinion  of  the  court,  each  candidate  re- 
ceived. There  is  nothing  in  the  record  to 
show  whether  the  vote  in  question  was 
'counted or  not,  except  the  assignment.  The 
evidence  adduced  warranted  the  court,  in 
our  opinion,  in  counting  it,  if  it  did  not 
make  it  imperative  to  do  so.  If  the  testi- 
mony of  the  respondent  is  to  be  believed,  it 
could  hardly  be  said  that  Hays  had  ceased  to 
be  the  county  of  Christian's  residence  at  the 
time  he  voted.  Another  witness  swore  sub- 
stantially to  the  same  facts  testiQed  to  by  re- 
lator, and  they  showed  that  he  bad  not  in- 
tended  to  change  bis  residence.  The  evi- 
dence clearly  proved  that  before  the  election 
he  had  lived  in  another  county,  keeping 
books,  but  failed  to  show,  we  think,  that  lie 
had  lived  there  with  any  fixed  purpose  of 
changing  his  domicile.  In  view  of  another 
trial,  we  have  made  these  suggestions, 
though  we  cannot  say  there  was  error,  be- 
cause we  do  not  know  how  the  court  ruled. 
There  are  numerous  other  assignments  of 
like  character  to  that  we  have  just  consid- 
ered, being  based  upon  alleged  rulings  of  the 
court,  and.  there  being  nothing  in  the  record 
showing  how  the  court  ruled,  we  cannot  say 
tiiere  was  error.  In  most  instances  there 
was  a  mere  conflict  of  evidence,  which  au- 
tliorized  the  court  to  rule  either  way. 

Appellee  has  filed  cross^assignments  of  er- 
ror, which  we  will  now  proceed  to  consider. 
The  first,  in  substance,  fs  th.-xt  the  court 
erred  in  overruling  an  exception  to  so  much 
of  respondent's  answer  as  set  up  facts  in- 
tended to  show  that  the  election  held  at  the 
San  Marcos  Iraxea  was  not  illegal.    The  in- 
formation attacked  the  validity  of  the  elec- 
tion at  these  boxes  on  the  ground  th^  San 
Mhtcos    was     an    incorporated     city,    and 
was  divided  into  wards,  and  that  the  commis- 
sioners' court  bad  established  the  election 
precincts  without  reference  thereto.    In  an> 
Bwer  to  this,  respondent  alleged  that  the  com- 
missioners' court  had  established  the  pre- 
cincts by  an  order  duly  entered  on  the  16th 
day  of  February,  1888,  a  copy  of  which  was 
made  a  part  of  the  answer,  and  tliat  for  a 
loag  number  of  years  prior  thereto  the  pre- 
cincts had  been  laid  out  in  a  similar  man- 
Der»   and  elections  had  been  held  in  the  two 
precincts  so  established   without  objection. 
Tlie  seventeenth  assignment  complained  that 
the  court  erred  in  holding  the  election  in  the 
precincts  now  under  consideration  to  be  le- 
f^al.      ^tte  evidence  showed  that  San  Marcos 
bad  been  incorporated,  and  was  divided  i&to 
v.l2.s.w.no.28— 61 


four  wards,  and  that  but  two  election  pre- 
cincts had  been  established  in  the  city  by  the 
commissioners,  and  that  these  were  estab- 
lished without  reference  to  the  wards,  and 
tliat  they  included  parts  of  the  surrounding 
country.  So  far  as  appears,  the  validity  of 
tlie  order  establishing  the  precincts  was  not 
questioned  until  this  suit  was  brought. 
These  two  assignments^  may  be  considered 
together.  The  llevised'  Statutes  provided 
that  the  election  precincts,  as  then  estab- 
lished, should  constitute  election  precincts, 
but  gave  the  commissioners'  courts  power  to 
change  Uiem  in  their  respective  counties. 
Article  166S.  An  act  passed  by  the  same 
legislature  which  adopted  the  Bevised  Stat- 
utes granted  the  same  power  to  these  courts, 
but,  among  other  things,  provided  that  each 
justice's  precinct  should  constitute  an  elec- 
tion precinct.  1  Sayles,  Civil  St.  art.  1663a. 
Article  1664  of  the  Revised  Statutes  also 
reads  as  follows:  "In  each  incorporated 
city,  town,  or  village  each  ward  shall  consti- 
tute an  election  precinct."  The  diiflculty 
grows  out  of  the  failure  of  the  commission- 
ers' court  of  Hays  county  to  observe  this 
last  provision.  But  the  question  is,  the 
court  having  established  the  precincts,  not  in 
conformity  with  this  provision,  and  the 
election  liaving  been  fairly  held  in  the  pre- 
cincts so  established,  without  objection  from 
any  quarter,  should  it  be  declared  illegal? 
Provisions  regulating  the  time  and  place  for 
holding  elections  are  usually  considered  man- 
datory. It  is  of  the  essence  of  a  fair  election 
that  a  time  should  l>e  fixed  and  a  place  ap- 
pointed where  each  qualified  voter  may  cast 
his  ballot  or  give  his  vote.  But,  as  we  con- 
strue the  statutes  in  relation  to  this  matter, 
it  was  the  intention  of  the  legislature  to  im- 
pose the  duty  upon  the  commissioners' 
courts  of  fixing  the  places  in  each  county 
where  the  votes  should  be  cast.  Article 
1666  provides  "that  there  shall  be  designated 
by  order  of  the  commissioners'  court  one 
place  within  each  election  precinct  at  which 
all  elections  in  said  election  precinct  shall  be 
held . "  Article  1665  also  provides  that  "  each 
election  precinct  shall,  by  order  of  the  com- 
missioners' court,  be  numbered,  and  no  two 
election  precincts  shall  in  the  same  county 
be  designated  by  the  same  number."  In  or- 
der to  comply  with  these  requirements,  it  is 
necessary  for  the  courts  to  d.termine,  as  a 
preliminary  inquiry,  in  the  first  place, 
whether  or  not  there  is  an  incorporated  town, 
village,  or  city  in  their  county;  and,  in  the 
second,  whether  or  not  it  is  divided  into 
wards.  Tliis  is  a  necessary  incident  of  the 
duty  imposed  and  the  power  conferred  upon 
them.  Having,  then,  the  jurisdiction  to  de- 
termine the  questions,  was  it  intended  that 
their  decision  should  be  subject  to  attack  in 
a  collateral  proceeding?  Was  it  the  purpose 
of  article  1665  of  the  Revised  Statutes  not 
orily  to  direct  that  the  commissioners'  courts 
should  make  each  ward  of  an  incorporated 
town,  village,  or  city  a  voting  precinct,  but 
also  to  provide  that,  in  the  event  of  tlieir 
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fallare  to  do<80,  the  election  as  to  precincts, 
affected  by  such  failure,  should  be  declared  a 
nullity?  The  main  design  of  all  election 
laws  ia,  or  should  be,  to  secure  a  fair  expres- 
sion of  the  popular  will,  in  the  speediest  and 
most  convenient  manner;  and  we  think  a 
failure  to  comply  with  provisions  not  essen- 
tial to  attain  that  object  should  not  avoid 
the  election,  in  tho  absence  of  languHge 
clearly  showing  that  such  was  the  legislative 
intent.  But  there  is  no  express  declaration 
in  the  statute  that  a  failure  of  the  commis- 
sioners' courts  to  make  each  ward  an  elec> 
tion  precinct  shall  avoid  the  electiyn.  Nor 
does  it  contain  any  words  from  which  it 
should  be  necessarily  implied  that  such  was 
the  Intention.  If  such  is  the  meaning  of  the 
law,  it  must  be  arrived  at  by  construction. 
It  may  be  conceded  that  one  purpose  of 
the  provision  was  to  prevent  illegal  voting. 
The  constitution  required  that  each  voter 
should  vote  in  his  precinct.  Hence  the  pro- 
vision that  each  ward  of  a  town  or  city 
should  constitute  a  precinct  made  it  necessa- 
ry that  each  voter  should  cast  his  vote  in  the 
vicinity  where,  as  a  general  rule,  his  qualifl- 
tions  to  vote  were  l>est  known.  So  far  it 
tended  to  secure  the  purity  of  the  ballot-box. 
That  consideration  of  public  policy  may  in 
part  may  have  led  to  the  enactment  of  the 
statute.  On  the  other  band,  it  may  have 
been  inserted  for  the  convenience  of  the  vot- 
ers living  in  incorporated  towns  and  cities. 
However  that  may  be,  there  was  a  more  im- 
|)ortant  matter  which  ought  to  have  been 
considered  by  the  legislature  in  inserting 
the  article,  namely,  the  result  of  making  a 
compliance  with  it  an  essential  prerequisite  of 
the  validity  of  the  election.  That  result 
would  be  to  create  confusion,  to  produce  lit- 
igation, and  to  bring  about  the  necessity  for 
new  elections  in  cases  where  the  popular 
will  has  been  fairly  expressed.  We  think 
this  was  not  intended.  It  is  better  to  take 
the  chances  of  a  few  fraudulent  votes  being 
cast,  which  may  or  may  not  change  the  re- 
sult, than  that  an  election  should  be  set 
aside  because  of  the  failure  of  the  commis- 
sioners' court  to  do  their  duty  in  particulars 
not  affecting  the  general  fairness  of  the  bal- 
lot. It  may  be  said  that  the  language  of  the 
article  is  not  persuasive  merely,  but  imposes 
upon  the  court  an  imperative  duty.  Let  it 
be  conceded.  It  does  not  follow  that  a  fail- 
ure to  perform  the  duty  makes  its  action 
void.  It  is  nevertheless  the  duty  of  a  court, 
having  jurisdiction  of  a  suit  at  law,  to  ren- 
der a  judgment  according  to  the  law  of  the 
case.  But,  should  it  render  a  Judgment  di- 
rectly contrary  to  the  law,  it  cannot  be  con- 
troverted that  such  judgment  is  conclusive 
in  every  collateral  inquiry.  It  may  be  said 
that  the  use  of  the  word  "shaH"  shows 
that  the  provision  is  mandatory.  That  it  is 
a  command  to  the  commissioners'  court  m^y 
l>e  granted;  but  it  does  not  follow  that  it  ia 
mandatory  in  the  sense  that  it  make  a  com- 
pliance with  the  provisions  essential  to  the 
legality  of  the  election.    The  word  "shall" 


has  been  frequently  construed  as  not  manda- 
tory, when  the  provision  in  which  it  was 
found  (lid  not  confer  a  private  right,  and  tlie 
public  interest  did  not  demand  such  construc- 
tion. Wheeler  v.  Chicago,  24  111.  105;  Rail- 
road Co.  V.  Hecht.  95  U.  S.  168;  Beasley  v. 
People,  89  111.  671;  Chicago  v.  Gage.  95  111. 
593:  Phillips  T.  Fadden,  125  Mass.  201.  We 
think  that  when  the  commissioners'  courts' 
have  fixed  the  precincts,  and  the  election  has 
been  held,  ft  ouglit  not  to-  be  set  aside  be- 
cause they  have  failed  to  make  each  ward  in 
a  city  an  election  precinct,  unless  it  be  shown 
that  they  have  acted  with  a  fraudulent  pur- 
pose. "The  relator's  exceptions  to  so  much  of 
the  answer  in  reference  to  the  San  Marcos 
taxes  was  correctly  overruled.  The  court 
did  not  err  in  counting  the  votes  there  cast. 
For  the  reasons  already  stated,  we  think  the 
relator's  demurrer  to  so  much  of  the  answer 
as  set  up  facts  tending  to  show  the  illegality 
of  the  election  at  Kyle  should  have  been 
sustained.  The  appellee's  third  assignment, 
for  the  same  reason,  is  also  well  taken.  Tlie 
fourth  cross-assignment  is  predicated  upon 
bill  of  exceptions  No.  2.  What  purports  to 
be  bill  of  exceptions  No.  2,  in  the  transcript, 
is  not  signed  by  the  judge.  It  cannot  be 
considered.  The  appellee's  other  assignments 
of  error  complain  of  the  refusal  of  the  court 
to  count  votes  for  relator,  and  its  ruling  in 
counting  votes  for  respondent.  There  being 
no  bills  of  exceptions  and  no  conclusions  of 
fact  Aled,  showing  which  votes  were  re- 
ceived and  counted  and  which  were  rejected, 
we  cannot  tell  from  the  record  how  the  cuart 
ruled,  and  cannot  say  whether  there  was  er- 
ror or  not.  If  the  record  had  disclosed  the 
court's  ruling  as  to  the  legality  of  the  partic- 
ular voters  whose  votes  were  contested,  we 
might  have  been  able  to  render  the  proper 
judgment  in  this  court.  Since  we  have  no 
Qndings  of  fact  by  the  court,  it  is  impossible 
to  say  what  judgment  should  have  been  ren- 
dered. The  failure  to  file  conclusions  of  fact 
and  law  was  the  result  of  circumstances,  aud 
not  the  fault  of  counsel  or  of  the  court.  Tbe 
judgment  was  rendered  on  tbe  last  day  of 
the  term,  and  tbe  request  was  not  made  un- 
til 9  o'clock  P.  M.  of  that  day,  which  was 
the  last  day  allowed  by  law  for  holding  the 
court.  The  trial  judge  properly  declined  to 
file  his  conclusions  of  law  and  fact  for  want 
of  time.  The  failure,  it  seems,  was  un- 
avoidable; but  it  is  to  be  regretted,  since  we 
are  compelled  to  reverse  tbe  judgment  and 
remand  the  cause  for  error  prejudicial  to  ap- 
pellant in  refusing  to  admit  evidence  as  to  a 
single  vote.  The  judgment  is  reversed,  and 
the  cause  remanded. 

Henry,  J.,  (dissenttng.)  I  find  myself  nn- 
able  to  concur  in  so  much  of  tbe  opinion  of 
the  majority  of  the  court  as  relates  to  the 
election  held  in  the  city  of  San  Marcos,  for 
tbe  following  reasons: 

Articles  1664,1666.  Rev.  St,  read:  "In  each 
in^rporated  city,  town,  or  village,  each 
ward  shall  constitute  an  election  precinct" 
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"There  shall  be  designated,  b.v  order  of  the 
commissioners'  court,  one  place  within  each 
election  precinct  at  which  all  elections  in 
said  election  precinct  shall  be  held."  The 
constitution  provides  that  "all  electors  shall 
vote  in  the  election  precinct  of  their  resi- 
dence. "  Each  ward  of  the  city  of  San  Mar- 
cos was  a  separate  election  precinct,  without 
regard  to  any  action  or  non-action  of  the 
county  commissioners'  court.  That  body 
had  authority  to  name  "one  place"  within 
each  ward  to  hold  the  election,  and  appoint 
one  presiding  ofBcer  in  each.  The  constitu- 
tion forbade  any  person's  voting  in  a  ward 
which  he  did  not,  at  the  time,  live  in. 
Neither  the  constitution  nor  the  law  can  be 
changed,  disregarded,  or  silenced  by  the  \oter 
or  by  the  county  commissioners'  court.  An 
order  of  the  court  assuming  to  disregard  the 
law  that  make^  the  boundaries  of  each  ward 
define  and  limit  one  separate  election  pre- 
cinct is  a  nullity;  and  the  voter  who  casts 
his  ballot  in  a  ward  in  which  he  does  not 
live  disregards  the  constitution,  and  it  neces- 
sarily results  that  his  vote  cannot  be  treated 
as  lawful.  The  doctrine  of  de  facto  election 
precincts  finds  no  place  in  the  law.  What  it 
is  unlawtui  for  the  commissioners'  court  and 
the  voter  to  do  in  the  first  instance  cannot 
become  right  or  lawful  by  being  repeated. 
The  law,  much  less  the  constitution,  cannot 
be  repealed  or  superseded  by  such  methods. 
Notwithstanding  the  wards  were  not  recog- 
nized as  election  precincts,  and  that  all  votes 
cast  in  any  ward  by  non-residents  of  that 
ward  were  illegal,  yet,  if  there  had  been  but 
one  poll  held  in  any  ward,  the  votes  of  all 
residents  of  such  ward,  otherwise  qualified  to 
vote,  ought  to  have  been  counted;  and  for 
such  purpose  it  would  have  been  proper  to 
have  examined  into  such  ballot-box.  The 
law  does  not,  however,  authorize  two  sepa- 
rate elections  to  be  lield  in  one  ward,  or  any 
other  election  precinct.  It  directs  and  au- 
thorizes one  only.  For  the  purpose  of  pre- 
venting fraudulent  voting,  the  policy  of  the 
law  is  that  there  shall  be  only  one  poll,  at 
which  one  person  can  CHSt  bis  vote. 

Applying  the  foregoing  rules,  it  follows 
that,  as  ballot-boxes  1  and  2  were  both 
situated  in  the  same  ward  of  an  incorporated 
town  that  had  been  divided  into  wards,  the 
votes  of  all  residents  of  the  ward  were  un- 
lawful, because  two  polling  places  were  used 
in  one  election  precinct  or  ward,  instead  of 
one  only,  as  the  law  requires.  And  the  votes 
of  all  non-residents  of  the  ward  were  unlawful 
for  that,  and  the  additional  reason  that  they 
were  prohibited  by  the  constitution  from  vot- 
ing outside  of  the  election  precinct  or  ward  of 
their  residence.  The  prohibition  u  pon  voting 
outside  of  the  precinct  in  wliich  the  voter  re- 
sides was  incorporated  into  the  conbtitution 
to  prevent  fraudulent  voting,  and  preserve 
the  parity  of  the  ballot-lK)X.  It  took  the 
place  of  registration,  under  the  preceding 
constitution.  It  is  the  most  important,  if 
not  the  only,  safeguard  provided  under  our 
system  against  repeating  and  other  descrip> 


tions  of  fraudulent  voting.  It  furnishes  an 
easy  means  of  detecting  a  fraudulent  voter, 
as  the  fact  of  his  residence  in  the  precinct  is 
easily  susceptible  of  proof,  on  the  one  hand, 
and,  on  the  other,  may  be  disproved  more 
easily  than  any  other  required  qualification.  It 
is  of  especial  importance  in  cities,  where  the 
changes  of  population  are  greater,  and  the 
voters  not  so  well  known  to  each  other  as 
they  are  in  the  rural  districts.  The  better 
known  the  limits  of  the  election  precinct 
are,  and  the  longer  it  continues  the  same, 
the  better  will  be  the  facilities  for  guarding 
elections  held  in  it.  This,  no  doubt,  fur- 
nished to  the  legislature  a  reason  for  perma- 
nently  establishing  city  wards  as  election 
precincts.  While  the  rural  election  precincts 
may  be  changed  yearly  by  the  county  com- 
missioners, the  wards  of  cities  are  more  per- 
manent, and  as,  in  addition  to  other  elections, 
those  for  the  city  are  held  in  them,  addition- 
al opportunities  are  furnished  to  voters  to 
become  acquainted  with  each  other.  If,  in 
difCerent  elections '  held  by  the  same  voters, 
different  precinct  lines  exist,  confusion  and 
uncertainty  will  be  likely  to  result,  that  will 
not  occur  when  they  always  remain  identi- 
cally the  same.  If,  however,  no  good  rea- 
sons could  be  urged  in  support  of  the  policy 
of  the  law,  it  would  still  be  sufiicient  to  find 
that  a  law  of  the  legislature  has  plainly  said 
that  "each  ward  shall  constitute  an  election 
precinct,"  and  the  constitution  demands  tliat 
"all  electors  shall  vote  in  the  election  pre- 
cinct of  their  residence."  The  law  has  con- 
ferred upon  the  county  commissioners'  court 
the  authority  to  divide  all  of  the  county  into 
election  precincts,  except  so  much  of  the 
county  as  may  be  covered  by  an  incorporated 
village,  town,  or  city  that  is  divided  into 
wards.  Jurisdiction,  for  that  purpose,  within 
the  limits  of  such  a  corporation,  has  not  been 
conferred,  and,  in  my  opinion,  does  not  exist. 
If  such  an  incorporation  in  fact  exists,  the 
law  of  the  legislature  divides  it  into  wards, 
and  the  constitution  commands  their  observ- 
ance. If  the  fact  exists,  it  is  the  duty  of  the 
commissioners'  court  to  know  and  observe  It. 
The  act  or  the  fact  of  incorporation  does  notde- 
pend  upon  the  commissioners'  court,  but  upon 
the  people  who  incorporated  the  town.  The 
town  makes  the  wards,  and  the  legislature 
makes  them  election  precincts.  The  com- 
missioners' court  may  neglect  their  duty,  and 
not  know  of  the  corporation,  (though  It  Is 
difficult  to  see  how  that  can  be;)  but  still 
their  neglect,  or  their  ignorance  of  the  fact, 
will  not  unmake  the  corporation,  destroy  the 
wards,  or  change  the  imperative  commands 
of  the  constitution  and  the  law  of  the  legisla- 
ture. The  county  commissioners'  court  may, 
in  the  discharge  of  duty,  when  dividing  the 
county  into  election  precincts,  appointing 
places  for  holding  elections,  and  appointing 
election  ofllcers,  properly  institute  inquiries 
as  to  whether  there  exists  in  their  county  any 
village,  town,  or  city  divided  into  wards,  and, 
if  they  shall  find  there  is  none,  proceed  to  ex- 
ercise Jurisdiction  over  the  whole  county,  it 
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they  are  oorreot  In  their  finding.  But,  when 
fluch  corporation  does  in  fact  exist,  it  cannot 
be  less  a  fact  because  the  com  mission  ers' 
court  fail,  through  error  of  law,  judgment, 
or  fact,  to  so  find.  It  is  the  duty  of  the 
commissioners'  court  to  ascertain  and  know 
whether  there  is  an  incorporated  town,  di- 
vided into  wards,  in  their  counties,  in  order 
tliat  they  may  properly  discharge  their  own 
duties  of  appointing  election  ofiBcers  and  a 
place  to  vote  therein;  but  they  have  no 
power  whatever  to  create,  change,  destroy, 
or  in  any  manner  affect  the  existence  of  such 
corporations,  or  the  wards  into  which  they 
are  divided.  They  cannot  repeal  by  non-ob- 
servance, any  more  than  they  can  by  a  direct 
act,  a  law  of  the  legislature,  or  silence  a  man- 
date of  the  constitution.  The  commissioners' 
court  may  investigate  and  find  there  is  no 
corporation  divideid  into  wards,  and  lay  out 
election  precincts  over  the  territory;  and  yet 
if  in  fact,  and  for  the  observance  of  any  right 
of  the  inhabitants,  the  proof  shows  there  was 
such  a  corporation,  the  law  that  makes  the 
wards  election  precincts  comes  in  conflict 
with  the  opposing  action  of  the  commis- 
sioners, and  overturns  it.  It  will  not  be 
contended  that  commissioners'  courts  have 
the  right  to  disregard  the  law;  but.  because 
they  did  in  fact,  disregard  it,  it  is  contended 
that  it  will  be  presumed  that  they  ascertained 
the  fact  did  not  exist.  It  wUl,  in  other 
words,  be  presumed  that  such  Incorporation 
did  not  exist,  because  the  commissioners' 
court  acted  contrary  to  it.  That  will  not  do, 
when  there  is  positive  evidence  to  the  con- 
trary. If  the  record  before  us  contained  no 
evidence  on  the  subject,  then  a  presumption 
would  arise,  from  the  disregard  of  it  by  the 
commissioners'  court,  that  there  was  no  such 
incorporation.  It  is  well  settled  that  pre- 
sumptions are  indulged  in  the  absence  of  ev- 
idence, and  never  against  it.  If  such  a  rule 
Is  to  prevail,  the  constitutional  and  legisla- 
tive provisions  on  this  subject  are  dead  let- 
ters, because  the  commissioners'  court  may 
disregard  them  in  every  instance,  and,  from 
the  very  fact  and  act  uf  their  disregarding 
them,  the  conclusive  presumption  will  arise 
that  they  ascertained  that  such  incorporated 
towns  did  not  exist,  notwithstanding  the  un- 
oontroverted  evidence  may  show  that  tliey 
did.  My  opinion  is  that  every  act  of  com- 
missioners' courts,  beyond  appointing  a  place 
to  vote  and  election  officers,  in  incorporated 
villages,  towns,  and  cities,  divided  into  warda, 
whether  it  is  done  with  or  without  invesiiga- 
tion,  is  a  nullity,  and  the  actual  election  pre- 
cincts established  by  law,  and  the  duty  of  the 
voter,  under  the  constitution,  to  observe 
them,  stand  unchanged.  The  failure  of  the 
commissioners*  court  to  regard  each  ward  as 
a  lawful  and  separate  precinct,  or  to  appoint 
a  place  in  eiich  for  voting,  or  to  appoint  offi- 
cers to  hold  the  election  in  each,  cannot  op- 
erate to  disfranchise  the  voters,  as  they  no 
doubt  may  assemble  at  a  proper  place  in  their 
vanl,  choose  theit  oSicers,  and,  acting  with 
proper  publicity,  hold  a  lawful  election. 


OALLAQHEB  «t  Ol.  V.  GOLDFRANK  tt  oL 
(Suvremt  Court  tuf  Textu.    Jan.  14,  ISOO.) 
Attaohmikt'— FRA.in>m.mT  ComrKTAiro*— Abstojt- 
UEXT  ov  Ebbobs. 
1.  Attachment  on  the  ground  that  defendants 
have  disposed  of  their  property  with  Intent  to  de- 
fraud creditors  is  justified  where  defendants,  be- 
ing in  taSUog  circumstances,  have  mortgaged  sub- 
stantially all  their  assets,  in  part  to  pay  an  exist- 
ing debt,  and  in  part  to  seonre  a  large  advance- 
ment of  money,  especially  where  the  mortgage 
provides  that  the  mortgagees  may  enter  into  pos- 
session, and  sell  the  goods  In  due  coorse  of  trade. 
8.  Assignments  of  error  which  are  not  accom- 
panied by  appropriate  statements  showing  bowthe 
question  arose,  as  required  by  the  rales  of  court, 
will  not  be  oonsidereoL 

Appeal  from  district  court,  Gonzales  conn- 
ty ;  W.  S.  Delamt,  Special  Judge. 

Fly  di  Davidson  and  Ponton  &  Fly,  for  ap- 
pellants. Harwood  di  Harwood,  for  appel- 
lees. 


Gaimbb,  J.  The  appellees  brought  this 
suit  against  appellants  to  recover  a  debt  duo 
them,  and  sued  out  a  writ  of  attachment,  upon 
the  ground  that  the  defendants  had  disposed 
of  their  property.  In  part,  with  Intent  to  de- 
fraud their  creditors.  The  defendants  plead- 
ed in  reconvention,  alleging  that  the  attach- 
ment was  wrongfully  and  maliciously  iasned, 
and  claimed  damages,  both  actual  and  exem- 
plary. Upon  the  trial  the  defendants  admitted 
the  justice  of  the  plaintiffs'  demand,  and 
there  was  a  verdict  and  judgment  for  plain- 
tiffs.' 

The  view  we  take  of  the  case  renders  it  un- 
necessary to  consider  the  numerous  assign- 
ments of  error  copied  in  the  brief  for  appel- 
lants. If  the  evidence,  viewed  in  its  most 
fitvoraUe  aspect  for  appellants,  shows  that 
the  ground  upon  which  the  writ  was  sued  out 
in  fact  existed,  then  they  were  entitled  to 
claim  neither  actual  nor  exemplary  damages. 
The  evidence  shows  that  appellants  were 
merchants  doing  business  in  Gonzales  coun- 
ty, and  that  they  were  indebted  in  an  amonnt 
nearly,  if  not  quite,  equal  to  the  value  of 
their  assets.  The  attachment  issued  on  the 
5th  of  January,  1883.  On  the  6th  of  Decem- 
ber, 1882,  the  appellants,  being  indebted  to 
the  firm  of  Carson  &  Ellis,  executed  a  deed 
in  trust  to  one  Dil worth,  to«ecnre  that  in- 
debtedness, upon  all  their  stock  of  merchan- 
dise, their  notes  and  accounts,  and  also  apon 
sundry  parcels  of  real  estate.  By  the  terms 
of  this  instrument  the  mortgagors  were  to  re- 
main in  possession  of  the  goods,  to  sell  them 
in  the  usual  course  of  business,  to  collect  the 
notes  and  accounts,  and  to  apply  the  proceeds 
to  the  payment  of  the  debt  intended  to  be  se- 
cured. On  the  23d  of  December,  1882.  Cat- 
son  &  Ellis  executed  a  release  of  this  oiort- 
gage,  and  on  the  same  day  appellants  execnted 
to  them  another  mortgage  upon  their  goods. 
notes,,»nd  accounts  to  secure  the  same  in- 
debtedness. This  last  instrument  contained 
a  stipulation  that  the  mortgagees  should  take 
possession  of  the  property,  and  should  dispose 
of  it,  "in  a  regular  course  of  mercantile  sales, 
at   customary    prices."     The   indebtedness 
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named  in  the  mortgagee  was  $6,245.23.  W. 
D.  W.  Peck,  one  of  appellants,  testified  that 
when  the  mortgages  were  executed  they 
were  indebted  to  Carson  &  Ellis  in  about  the 
gum  of  92,000,  and  that  it  was  agreed  be- 
tween them  that  Carson  &  Elliit  should  place 
in  banl:,  subject  to  their  order,  an  additional 
sum  of  $4,000,  which  was  to  be  applied  t«  the 
payment  of  their  other  debts.  He  jilso  testi- 
fied that  their  indebtedness  amounted  to 
$15,000,  and  their  assets  to  $18,000,  but  that 
when  the  attachment  issued  all  their  proper- 
ty had  been  mortgaged  to  secure  debts,  ex- 
cept a  tract  of  820  acres  of  land,  worth  alxiut 
$2  per  acre,  upon  which  a  vendor's  lien  ex* 
isted.  He  also  swore  that  after  the  attach- 
ment was  issued  in  the  present  case  some  80 
or  40  other  suits  were  brought  against  them, 
but  that  those  debts  upon  which  they  were 
brought  had  been  subsequently  paid.  The 
money  which  waa  deposited  by  Carson  & 
Ellis  to  the  credit  of  appellants,  Peck  testi  fled, 
was  intended  to  be  paid  upon  these  debts; 
but  he  admitted  upon  cross-examination  that 
it  was  subject  to  their  absolute  control.  Tlie 
banker  with  whom  it  was  placed  also  testified 
that  it  was  subject  to  their  check  for  any  pur- 
pose. 

The  appellants,  even  though  insolvent,  had 
an  undoubted  right  to  secure  the  payment  of 
their  debt  to  Carson  &  Ellis  by  giving  them 
a  mortgage  upon  their  goods.  But  being  op- 
pressed with  debt,  and  being  unable  to  meet 
their  obligations,  did  tliey  have  the  right  to 
transfer  practically  all  of  their  unincumlwred 
property  to  secure,  not  only  an  existing  debt, 
but  also  a  new  debt,  created  at  the  time  of 
the  transaction,  for  an  advance  to  them  of 
$4,000  in  cash?  We  think  not.  The  effect 
of  the  transaction,  if  permitted  to  stand, 
would  have  been  to  place  at  least  assets  of  the 
value  of  $4,000  beyond  the  reach  of  other 
creditors.  This  coust  has  repeatedly  held 
that,  although  a  creditor  may  accept  from  a 
debtor  In  failing  circumstances  property  in 
payment  of  his  debt,  if  not  more  than  reason- 
ably Bufflcient  in  value  to  discharge  it,  yet,  if 
he  receives  a  transfer  of  property  exceeding 
In  value  the  amount  of  his  debt,  and  pay 
cash,  or  give  a  negotiable  instrument,  for  the 
excess,  the  transaction  is  fraudulent.  Elser 
T.  Graljer,  69  Tex.  222,  6  8.  W.  Bep.  660,  and 
cases  cited.  So,  also,  a  creditor  may  take  a 
mortgage  upon  his  debtor's  property  to  se- 
cnre  bis  debt,  even  though  the  latter  be  in 
falling  circumstances;  but  if,  at  the  same 
time,  he  advances  his  debtor  a  sum  of  money, 
and  leaves  It  subject  to  the  latter's  control, 
and  attempts  to  secure  its  repayment  in  the 
same  transaction,  we  see  no  reason  why  the 
same  rule  should  not  apply  which  obtains 
when  he  purchases  the  property  in  satisfac- 
tion, and  pays  in  cash  an  additional  consider- 
ation. The  effect  of  both  transactions,  it 
permitted  to  stand,  is  to  place  property  to  the 
Talue  of  the  money  so  paid  or  advanced  be- 
yond the  reach  of  creditors,  and  thereby  to 
defrand  them  in  the  collection  of  their  debts. 

Bat  there  is  still  another  reason  why  the 


mortgage  to  Carson  &  Ellis  must  be  held 
fraudulent.  The  effect  of  the  provision,  that 
the  mortgagees  should  sell  the  goods  in  due 
course  of  trade,  and  at  customary  prices,  was 
to  hinder  and  delay  creditors.  The  mort- 
gagees are  not  permitted  to  dispose  of  the 
goods  promptly,  and  to  pay  their  own  debt, 
and  tiien  to  leave  the  surplus  subject  to  sale 
for  the  payment  of  other  claims  against  the 
mortgagors.  They  have  authority  to  sell 
only  at  the  usual  retail  prices;  and  it  is  ap- 
parent that,  unless  the  mortgages  be  set  aside, 
the  surplus  over  a  sufficiency  to  pay  the  mort- 
gagees' debt  is  placed  beyond  the  reach  of 
creditors  for  an  indefinite  time.  The  mort- 
gage was  void.  The  attachment  was  not 
wrongfully  issued,  and  the  defendants  were 
entitled  to  no  damages.  A  verdict  for  the 
plaintiffs  was  the  only  verdict  authorized  by 
the  evidence  in  the  caseu  The  rulings  of  the 
court  complained  of  by  appellants,  if  erron^ 
ous,  could  not  liave  prejudiced  their  case.  The 
verdict  should  have  been  the  same,  if  the  rul- 
ings had  been  difTerent.  In  such  a  case  the 
judgment  must  be  affirmed,  without  reference 
to  errors  not  affecting  the  merits  of  the  cause. 
Bowles  V,  Brice,  66  Tex.  724,  2  S.  W.  Bep. 
729,  and  cases  cited. 

We  call  attention  to  the  fttot  that  appel- 
lants' brief  in  this  case  wholly  fails  to  comply 
with  the  rules  in  many  essential  particulars. 
Many  of  the  assignments  of  error  are  unac- 
companied with  either  propositions  or  state- 
ments; some  are  followed  by  propositions, 
but  have  no  statement  showing,  by  reference 
to  the  record,  how  the  questions  arise.  In 
the  introduction  to  the  brief  there  is  a  very 
full  history  of  the  cause,  wliich  was  probably 
intended  to  supply  the  special  statements  un- 
der the  several  assignments.  The  rules  re- 
quire first  a  statement  of  the  nature  and  re- 
sult of  the  suit;  that  is  to  say,  not  a  history 
of  the  case,  but  merely  a  brief  designation  of 
its  character,  and  of  the  disposition  of  tlie 
cause  in  the  final  judgment.  Many  briefs 
which  reach  this  court  could  be  improved  by 
giving  more  concise  preliminary  statements, 
and  fuller  expositions  of  the  record  under  the 
assignments.  Each  assignment  or  proposi- 
tion should  be  accompaniml  by  an  appropriate 
statement,  when  tlie  matter  tjaa  not  been 
previously  stated  under  some  other  proposi- 
tion. Assignments  so  defectively  presented 
as  those  shown  by  the  brief  in  this  case  can- 
not be  considered;  but  we  feel  safe  in  saying 
that  appellees  have  not  been  prejudiced  by 
the  failure  to  comply  with  the  rules  in  the 
present  instance.    The  judgment  is  afSrmed. 


Lftixb  V,  State  ex  rel,  Pabsbll, 
(Supreme  Court  of  Texas.    Jon.  21,  isgo./ 

BUtCnOM  COSTBSTS— FLBADIMO — EytDSNOS — 
JODGE — Qu^LIVI  CATIONS — COKTDIUANCB. 

1.  Where  an  in  formation  in  thenatureof  aquo 
warranto  to  contest  an  election  la  not  verified,  the 
court  may  permit  the  filing  of  an  amended  Inform 
mation,  duly  verified. 

2.  An  allegation  that  the  office  is  reaaonablj 
worth  $8,000  is  sufficient  without  specifying  tb* 
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term,  aa  avidb  allegation  la  only  to  show  that  the 
court  has  jurisdiction. 

8.  Where  respondent  has  been  declared  elect- 
ed, has  qualified,  and  entered  into  the  office,  relat- 
or need  not  show  that  he  offered  to  qualify. 

i.  Under  Const  Tex.  art  5,  {  15,  providing  for 
the  election  in  each  county  of  "a  county  judge, 
who  shall  be  well  informed  In  the  laws  of  the 
state, "  it  is  not  competent,  on  the  contest  of  an 
election  for  county  judge,  to  examine  the  contest- 
ant as  to  his  knowledge  of  law. 

5.  Evidence  that  witness  knew  S.  Foster,  and 
that  he  was  the  person  known  as  "Squire  Foster, " 
and  lived  in  an  adjoining  county,  does  not  vary 
from  an  allegation  that  one  S.  Foster,  not  a  quali- 
fied voter,  voted  for  respondent;  It  not  appearing 
that  there  was  any  other  person  so  named  in  ei- 
ther county 

6.  Testimony  of  relator  that  the  office  was 
worth  tl,200,  and  that  respondent  told  him  the 
commissioners  had  allowed  that  sum,  if  erroneous, 
is  immaterial,  since  the  allegation  of  value,  being 
wholly  jurisdictional,  controls,  in  the  absence  oi 
plea  in  abatement 

7.  Evidence  of  conversations  between  wit- 
nesses, who  challenged  certain  voters,  and  the  of- 
^cer  of  election,  is  admissible,  as  part  of  the  res 
gestCB,  to  show  the  manner  in  which  the  officer 
treated  objections. 

8.  Countv  assessment  roll*,  showing  assess- 
ment for  poll-taxes,  are  not  admlaslble  to  show 
that  challenged  voters  lived  in  the  county,  espe- 
cially when  made  up  after  the  election,  as  such 
rolls,  being  made  np  from  lists  fnmlahea  by  tax- 
payers, would  be  hearsi^. 

9.  Bemarks  by  the  oourt,  In  the  hearing  of  the 
Jury,  upon  retnsal  to  allow  respondent  In  a  contest 
over  the  office  of  county  judge,  to  ask  contestant 
whether  he  was  well  Informed  in  the  laws  of  the 
state,  that  "this  question  has  never  been  passed  up- 
on by  the  higher  courts,  tmd  this  is  as  good  a  time 
as  any  for  them  to  decide  It, "  Is  not  erroneous  as 
Intimating  an  opinion  that  respondent  would  be 
defeated  m  the  suit 

10.  Under  Const  Tex.  art  6, 1 3,  defining  a  quali- 
fied voter  as  one  "  who  shall  have  resided  In  the  state 
one  year  next  preceding  an  election,  and  the  last 
six  months  in  the  district  or  county  In  which  he 
offers  to  vote, "  In  a  county  election,  the  residence 
must  have  been  for  the  last  six  months  In  the  coun- 
ty, and  not  merely  in  the  district  of  which  the 
county  forms  part 

11.  Refusal  to  charge  that,  to  constitute  a 
change  of  residence  from  one  precinct  to  another, 
there  must  be  an  actual  removal,  is  not  error, 
where  the  jury  have  already  been  told  that  each 
voter  must  vote  In  the  precinct  of  his  residence, 
and  has  given  the  statutory  requirements  of  resi- 
dence. 

12.  A  charge  that,  before  the  jury  can  reject  a 
vote,  they  must  know  for  whom  it  was  polled,  is 
proper^  refused  where  the  original  ballots  had 
been  offered  by  the  opposite  par^,  and  withdrawn 
on  objection,  and  there  was  suffldent  evidence  to 
enable  the  jury  to  find  a  verdict  without  knowing 
for  whom  any  particular  vote  was  cast 

18.  A  second  continuanoe  for  absence  of  wit- 
nesses is  properly  refused  where  commissions  to 
take  depositions  of  those  out  of  the  state  were 
mailed  about  six  weeks  before  trial,  without  send- 
ing any  money,  or  making  any  arrangements  with 
the  officers,  and  those  In  the  state  reside  in  the 
county  from  which  the  cause  had  been  removed, 
and  commissions  to  take  their  depositions  were  is- 
sued only  a  month  before  trial;  no  excuse  being 
shown  for  the  delay,  and  It  not  appearing  that  the 
depositions  could  not  have  been  procured. 

Appeal  from  district  court,  Lipscomb  coan> 
ty;  Frank  Willis,  Judge. 

W.  H.  Qrtgshy,  Temple  ffouston,  and  W. 
H.  Wordman,  for  appellant.  Brotoning  <£ 
Madden  and  B.  M.  Baker,  for  appellees. 

Oainbs,  J.  This  is  a  proceeding  in  the 
jiature  of  a  quo  toarranto,  instituted  by  the 


attomej  general  and  the  district  attorn^  of 
the  thirtj-flrst  judicial  district  of  the  state, 
at  the  instance  of  A.  A.  Parsell,  against  ap- 
pellant, to  try  the  title  to  the  office  of  county 
judge  of  Roberts  county.  The  case  was 
brought  in  the  district  oourt  of  that  county, 
but  was  subsequently  transferred  to  Lips- 
comb. 

The  original  information  was  not  supported 
by  a  sworn  relation,  nor  were  its  allegations 
directly  sworn  to.  It  was,  however,  filed  by 
order  of  the  district  judge.  Before  the  trial 
a  motion  was  made  by  the  respondent  to  dis- 
miss the  information  becatise  it  was  not  veri- 
fied by  affidavit.  The  court  overruled  the 
motion,  and  permitted  the  relator  to  file  an 
amended  information,  accompanied  with  an 
affidavit  that  the  facts  therein  alleged  were 
true.  The  court  did  not  err  in  its  ruling. 
If  it  should  be  held  that  an  information  pre- 
sented by  the  attorney  general  is  not  suAi- 
dently  supported  by  his  official  oath  to  au- 
thorize the  judge  to  direct  it  to  be  filed,  we 
think  it  was  competent  for  the  court  to  per- 
mit the  defect  to  be  cured  by  an  amendment 
duly  verified,  or  by  a  8eparat«  affidavit  of  the 
truth  of  the  mattiers  alleged  in  the  original 
information.  See  Davis  v.  State,  ante,  957, 
(Tyler  term,  1889;)  HunnicuttT.  State,  ante, 
106;  East  DaUas  v.  State,  11  S.  W.  Bep.  1030. 

The  appellant's  second  aasignment  of  error 
is  as  follows:  "The  oourt  erred  in  overrul- 
ing respondent's  exception  to  plaintiffs'  sec- 
ond amended  original  petition,  filed  Sep- 
tember 9,  1889.  which  exceptions  were  filed 
on  September  9,  1889,  for  the  reasons  that 
said  amended  petition  failed  to  show  when 
the  office  was  worth  ^,000;  when  the  term 
would  begin,  and  when  it  would  end;  liow 
long  it  would  continue  in  order  to  render  it 
worth  «2,000.  And  the  relator,  A.  A.  Par- 
sell,  fails  to  show  that  he  offered  to  qualify  as 
coanty  judge  of  Bob(u;ts  county,  Tex.,  or  that 
he  took  any  steps,  or  performed  any  act, 
showing  a  desire  to  be  installed  in  said  office. 
And  because  the  original  petition  of  plain- 
tiffs was  not  verified  by  relator,  nor  any  one 
else,  and  could  have  no  legal  standing  in 
court,  and  such  omission  was  of  such  a 
nature  as  could  not  relate  back  and  cure  the 
defects  in  the  original  petition,  so  as  to  give 
the  district  court  of  Lipscomb  county  juris- 
diction by  the  amendment.  And,  further, 
the  court  erred  in  refusing  to  sustain  the  ex- 
ception of  defendant  to  that  part  of  plain- 
tiffs' second  amended  original  petition  where- 
in they  charge  fraud  and  conspiracy  between 
the  defendant  and  the  officera  of  the  election 
held  in  Roberts  county  on  .lanaary  10, 1889. 
because  said  amended  petition  falls  to  set 
out  the  facts  constituting  said  fraud,  or  state 
upon  what  the  fraud  Is  based,  so  as  to  ^pilse 
the  defendant  of  the  nature  of  the  fraud 
charged  against  him,  and  enable  him  to  de- 
fend against  the  same,  as  shown  by  defend- 
ant's bill  of  exception  No.  2." 

In  regard  to  the  first  ground  of  exception, 
it  is  to  be  said  that  the  only  purpose  of  an  al- 
legation of  the  value  of  the  office  is  to  show 
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that  the  district  court  has  jurisdiction  of  the 
suit,  under  the  constitution,  by  reason  of  the 
amount  in  controversy,  (State  t.  De  Oress, 
72  Tex.  242,  11  S.  W.  Bep.  1029,)  and  its 
▼alue  may  be  all^ped  in  the  same  manner  as 
the  value  of  any  tangible  thing.  The  allega- 
tion is  "tliat  said  office  of  county  judge  of 
said  county  is  reasonably  worth  the  sum  of 
$2,000."  This  is  a  specific  allegation,  and 
is  sufficient  even  upon  special  exception. 

As  to  the  second  ground,  we  do  not  see 
that  the  relator's  failure  to  show  that  he  of- 
fered to  qualify  could  affect  the  question  of 
his  right  to  the  office.  The  respondent  had 
been  declared  elected,  had  qualified,  and  had 
entered  upon  the  duties  of  the  place.  Re- 
lator's offer  to  qualify,  under  these  circum- 
stances, would  have  been  a  very  useless  cer- 
emony. As  to  bis  desire  to  be  installed  into 
office,  be  has  pursued  the  proper  manner  to 
insure  tliat  desire  by  causing  this  suit  tcbe 
brought.  The  question  of  the  faifure  to  ver- 
ify the  informatioQ  by  affidavit  has  been  al- 
t^idy  passed  upon. 

In  r^ard  to  the  fourth  ground  of  special 
«xception,  it  ia  sufficient  to  say  that  the  fraud 
in  the  election  at  the  two  voting  places  in 
the  county  at  which  respondent  received  a 
majority  of  the  votes  is  specifically  alleged. 
This  will  distinctly  appear  in  another  part  of 
this  opinion. 

It  is  complained  that  the  court  erred  in 
overruling  respondent's  application  for  a 
continuance.  It  was  a  second  application, 
and  was  for  the  want  of  the  testimony  of 
sundry  witnesses.  None  of  the  witnesses  re- 
sided in  the  county  in  which  the  suit  was 
pending.  Some  resided,  as  the  application 
shows,  in  another  county  in  this  state,  and 
some  in  Kansas  and  New  Mexico.  It  was 
shown  that  commissions  had  been  issued  and 
mailed  to  the  county  clerks  of  certain  coun- 
ties in  New  Mexico  and  Kansas,  to  take  the 
depositions  of  the  witnesses  i'esiding  there, 
some  six  weeks  before  the  trial.  No  money 
was  sent,  or  arrangements  made  with  the  of- 
ficers for  the  payment  of  their  fees  for  taking 
the  depositions.  Tiiis  was  not  diligence. 
The  respondent  also  alleged  that  he  placed  a 
commission  in  the  bands  of  a  notary  of  Rob- 
erts county  on  the  20th  of  August,  1889,  less 
than  a  month  before  the  trial,  to  take  the 
deposition  of  certain  witnesses  residing  in 
tliat  county.  Why  the  interrogatories  were 
not  filed,  and  a  commission  issued  to  take 
their  testimony,  at  an  earlier  day,  does  not 
appear.  The  necessity  of  taking  the  deposi- 
tion of  the  witnesses  residing  in  Roberts 
county  must  have  been  known  to  respondent 
as  soon  as  the  case  was  transferred  to  Lips- 
comb county.  He  could  have  proceeded  as 
soon  as  tlie  papers  were  received  by  the  clerk, 
which  seems  to  have  been  on  the  25th  of 
May,  1889.  The  delay  is  not  explained  by 
the  application  for  continuance,  nor  is  it 
shown  tliat  the  depositions  could  not  have 
been  taken  and  returned  into  court  after  the 
officer  received  the  commission,  and  before  the 
<»8«s  WHS  called  for  trial.    The  applicatioa 


failed  to  show  di]ig<>nce,  and  was  therefore 
insufficient.  The  continuance  was  propi-rly 
refused.  Railway  Co.  v.  Hardin.  62  Tex. 
367. 

During  the  progress  of  the  trial,  while  the 
relator  was  being  examined  as  a  witness, 
counsel  for  respondent  asked  him  certain 
questions,  with  h  view  to  determine  whether 
or  not  he  was  well  informed  in  the  laws  of 
the  state.  They  were  such  as  would  have 
been  proper  to  ask  an  applicant  for  license  to 
prnctice  law.  Upon  objections  being  made, 
the  court  refused  to  require  the  questions  to 
be  answered.  Section  15,  art.  5,  of  the  con- 
stitution provides- that  "there  shall  be  estab- 
lished in  each  coiinty  in  this  state  a  county 
court,  which  shall  be  a  court  of  record;  and 
there  shall  be  elected  in  each  county,  by  the 
qnalifled  voters,  a  county  judge,  who  shall  be 
well  informed  in  the  law  of  the  state,"  etc. 
It  may  be  that,  if  relator,  at  tlie  time  of  the 
election,  was  qualified  to  hold  the  office,  re- 
spondent was  elected,  although  the  former  re- 
ceived a  majority  of  the  votes.  Nevertheless, 
we  are  of  opinion  that  it  was  never  intended 
to  fix  a  ground  of  qualification  to  hold  of- 
fice by  terms  so  indefinite  as  the  phrase  "  well 
informed  in  the  law."  It  is  apparent  that 
county  judges  were  not  required  to  be  law- 
yers, because  that  qualification  is  expressly 
provided  by  the  constitution  for  judges  of 
the  higher  courts.  In  this  state,  more  than 
half  the  county  judges  who  have  been  elect- 
ed since  the  constitution  was  adopted  Iiave 
been  persons  who  have  never  devoted  a  day 
to  the  study  of  the  law;  and  probably  there 
have  been  more  lawyers  elected  to  the  poei- 
tion  than  was  expected  when  the  constitution 
was  framed.  Was  it  contemplated  that 
these  lay  judges  should  bo  held  disqualified 
because  they  could  not  swear  that  they  were 
well  informed  in  the  law,  or  could  not  define 
a  mandamiu  or  an  injunction?  These  were 
the  questions  asked  by  relator,  and  it  was  not 
error  to  refuse  to  allow  them  to  be  answered. 
If  it  had  been  intended  to  inquire  into  the  ex- 
tent of  the  legal  learning  of  a  county  judge, 
in  order  to  determine  his  qualification  to  bold 
the  office,  it  would  seem  some  examining 
board  or  committee  would  have  been  pro- 
vided for  to  decide  the  question.  It  was 
certainly  never  contemplated  that  a  jury 
should  determine  an  aspirant's  qualifications 
upon  listening  to  his  examination  upon  ques- 
tions of  law.  We  think  the  requirement 
that  the  county  j  udge  should  be  well  informed 
in  the  law  was  intended  as  a  direction  to  the 
voters,  and  that  a  majority  of  the  ballots  set- 
tles the  question. 

It  was  alleged  in  the  information,  in  ef- 
fect, that  at  the  election  S.  Foster  voted  for 
respondent,  and  that  he  was  not  a  qualified 
voter.  A  witness  for  rehitor  was  permitted 
to  testify,  over  objection  by  respondent,  that 
he  knew  S.  Foster,  and  that  lie  was  the  same 
person  known  as  "Squire  Foster,"  and  that 
at  the  time  of  the  election  he  resided  in 
Hemphill  county.  The  objection  was  that 
there  was  a  variance  tietween  the  pleading 
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and  evldenoe.  There  was  no  variance,  and 
the  evidence  was  properly  admitted.  It  did 
not  appear  that  there  was  any  other  person, 
in  either  Hemphill  or  Roberts  county,  known 
as  either  "S.  Foster"  or  "Sqnir*  Foster." 

The  relator  was  permitted  on  the  trial  to 
testify  thHt  the  office  of  county  jiid^e  of  Rot)- 
erts  county  was  wortli  SI, 200,  iind  that  re- 
spondent had  told  him  that  the  oommissiun- 
ers'  court  bad  allowed  a  salary  of  that  amount, 
etc.  It  is  urged  that  this  was  error;  bnt,  if 
error,  it  was  wholly  immaterial.  The  relator 
alleged  the  value  of  the  office  to  he  $2,000. 
The  jurisdiction  of  the  court  is  fixed  by  the 
amount  in  controversy,  as  shown  by  the  pe- 
tition, unless  there  be  a  plea  in  abatement 
averring  that  the  allegation  as  to  value  or 
amount  is  not  true  in  fact,  and  has  been 
made  with  the  fraudulent  purpose  of  giving 
Jurisdiction  to  the  court  in  which  the  suit  is 
brought.  There  was  no  such  plea  in  this 
case,  and  hence  it  was  unnecessary  for  relator 
to  prove  the  value  of  the  office.  If  it  had 
been  necessary,  we  think  the  testimony  ad- 
missible. 

Appellant's  sixth  assignment  Is,  in  sub- 
stance, that  the  coart  erred  in  permitting  D. 
M.  Hargrave,  A.  A.  Parsell,  and  John  I^rd, 
witnesses  for  relator,  oyer  objection  «of  de- 
fendant, to  testify  as  to  conversations  which 
took  place  between  said  'witnesses  and  D.  E. 
Burns,  the  presiding  officer  of  the  election  at 
Miami,  precinct  No.  1,  and  also  as  to  conver- 
sations between  said  D.  E.  Burns  and  one 
W.  A.  Newman,  at  said  polls,  on  said  day. 
It  was  charged  in  the  information  that  the 
poll-lists  and  tally-sheets  showed  that  62  votes 
were  cast  at  Miami,  but  that  there  were  the 
names  of  14  persons  upon  the  list  who  in  fact 
did  not  vote  at  the  election,  and  that  all  the 
votes  at  that  box,  but  1,  were  counted  for  re- 
spondent. It  was  also  charged  that,  of  those 
who  did  actually  vote,  there  were  SS4  who 
were  not  qualifled  voters.  There  was  direct 
evidence  to  support  these  averments.  On  the 
other  hand,  Boms,  for  respondent,  testified 
that  he  was  presiding  officer  at  the  election; 
that  the  votes  were  legal,  so  far  as  he  knew; 
and  that  all  the  voters  whose  names  appeared 
npon  the  poll-lists  actually  voted  in  the  order 
in  which  their  names  appeared.  The  testi- 
mony objected  to,  as  set  out  in  the  bill  of 
exceptions,  is  as  follows ;  That  the  witneoses 
(Hargrove,  Parsell,  and  Lard)  "w^re  at  the 
election  polls  at  Miami  on  January  10, 1889, 
for  the  purpose  of  challenging  illegal  votes. 
That  they  challenged  numerous  voters;  and 
that  D.  E.  Burns,  as  presiding  officer  of  said 
election,  swore  the  several  voters  challenged. 
That  Burns  questioned  the  several  proposed 
voters,  in  substance,  as  follows:  *  Have  you 
resided  in  the  state  of  Texas  one  year?  and 
have  you  resided  in  the  district  or  county  in 
which  you  offer  to  vote  six  months?'  That 
said  Burns  asked  no  questions  as  to  wliether 
voters  resided  in  the  precinct.  That  said 
witnesses  desired  and  requested  the  said 
Burns  to  ask  the  proposed  voter  if  he  had  re- 
sided six  months  in  Roberts  county  next  be- 


fore the  election.  That  said  Bums  replied 
that  he  would  ask  such  questions  as  be  saw 
proper.  That  be  stated  to  witness  HarRrave, 
at  the  time  be  challenged  the  vote  of  W.  A. 
Newman,  and  after  Newman  bad  stated  that 
be  lived  in  Gray  county,  and  only  came  to 
Roberts  county  the  night  before,  that  be 
(Hargrave)  had  no  more  right  to  ask  the  pro- 
posed voter  a  question  than  a  yelluw  dog  in 
the  street.  That  Burns  directed  tlie  said 
voter  (Newman)  to  hold  on,  and  not  to  an- 
swer any  questions  except  what  he  (Burns) 
asked.  That  said  Burns  interrogated  the 
other  voters  whose  votes  were  challenged  by 
witness  substantially  the  same  way,  and  al- 
ways received  the  vote;  and  that  none  of  the 
other  managers  of  the  election  said  anything; 
and  that  no  vote  was  put  after  the  voter  was 
challenged."  The  conversations  were  a  part 
of  the  res  gesta  of  the  election,  the  fairness  of 
which  was  in  issue.  The  testimony  conduced 
to  show  the  animus  of  the  presiding  otBcer, 
and  that  his  purpose  was  not  to  conduct  the 
election  fairly.  The  circumstances  testiBed 
to  tended  to  throw  light  upon  a  matter  about 
which  the  direct  evidence  was  conflicting, 
and  were  therefore  admissible. 

The  respondent  offered  the  assessment  rolls 
of  Roberts  county  for  the  year  1889,  for  the 
purpose  of  showing  that  certain  persons  who 
were  challenged  as  illegal  voters  bad  been  as- 
sessed for  poll-tax,  as  residents  of  the  connty, 
for  the  year  1889.  The  assessment  rolls  were 
the  compilation  of  the  assessor,  made  up  from 
lists  rendered  by  the  tax-payers,  or  of  lists 
made  out  by  himself  from  his  knowledge, 
and,  as  to  this  controversy  were  in  the  nat- 
ure of  hearsay  evidence,  and  therefore  inad- 
missible. It  was  held  by  this  court  in  Davis 
V.  State,  ante,  957,  at  the  last  Tyler  term. 
that  the  declarations  of  a  person  who  has 
voted  at  an  election,  concerning  his  qnalifi- 
cations  to  vote,  made  after  the  election,  are 
not  admissible  in  evidence.  There  was  no 
assessor  in  Roberts  county  until  after  ttie 
election,  and  therefore  the  list  rendered  by 
the  tax-payers  themselves  would  not  have 
been  competent  evidence.  They  could  only 
have  been  made  after  the  election. 

The  eighth  assignment  is  that  "the  oooit 
erred  in  making  use  of  the  following  lan- 
guage, in  the  presence  and  hearing  of  the 
jury,  in  refusing  to  permit  respondent  to  aak 
relator,  A.  A.  i^rseU,  whether  or  not  he  was 
well  informed  in  the  laws  of  this  state,  to- 
wit:  <  This  question  has  never  been  paaaed 
upon  by  the  higher  courts,  and  this  is  as  good 
a  time  as  any  for  them  to  decide  It,' — be- 
cause the  same  clearly  intimated  to  the  joiy 
that  the  court  was  of  opinion  that  defendant 
would  be  cast  in  the  suit,  and  was  calculated 
to  convey  to  the  minds  uf  the  jury  impres- 
sions unfavorable  to  the  merits  uf  the  defend- 
ant's cause."  We  fail  to  see  ttiat  the  lan- 
guage complained  of  conveyed  any  intima- 
tion to  the  jury  prejudicial  to  appellant.  It 
does  not  even  remotely  imply  ttiat  the  court 
was  of  opinion  that  the  respondent  would  be 
cast  in  the  suit.    If  the  Judgment  had  been 
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ia  favor  of  respondent,  and  relator  bad  ap- 
pealed, the  question  could  have  been  brought 
before  this  court  by  a  cross-assignment  of 
error. 

It  is  complained  that  the  court  erred  in 
the  following  instruction  to  the  jury,  con- 
tained in  the  general  charge:  "By  the  lan- 
guage <  who  shall  have  resided  in  the  state 
one  year  next  preceding  an  election,  and  the 
last  six  months  in  the  district  or  county  in 
which  be  offers  to  vote,'  is  meant,  at  any 
state  or  district  election  a  person  would  be 
qualified  to  vote  for  state  or  district  officers, 
if  be  possessed  none  of  the  disqualifications 
mentioned  in  paragraph  2  of  this  charge,  and 
hiid  lived  one  year  in  tlie  state  next  preced- 
ing such  election,  and  the  last  six  months  in 
the  district  in  which  he  offei-ed  to  vote;  but 
at  an  election  held  for  the  purpose  of  locat- 
ing a  county-seat,  and  to  elect  county  offi- 
cers, only,  the  test  as  to  residence,  in  order 
to  be  a  qualified  elector,  would  be  one  year 
in  the  state  next  preceding  such  election,  and 
the  liist  six  months  In  the  county  in  which 
he  offered  to  vote. "  We  think  the  court  cor- 
rectly interpreted  the  language  quoted  in  the 
charge.  It  is  found  in  section  2,  art.  6,  of 
the  constitution.  In  uur  opinion,  it  admits 
of  no  other  reasonable  construction.  When 
construed  as  meaning  that  a  residence  of  six 
months  in  the  district  should  qualify  an 
elector  to  vote  for  district  officers,  we  have 
no  difficulty  in  determining  what  district  is 
meant.  But,  if  we  should  say  that  such  res- 
idence gives  a  right  to  vote  for  county  offi- 
cers, we  should  be  at  a  loss  to  know  whether 
it  is  the  congressional,  judicial,  senatorial, 
or  legislative  districts  in  which  the  voter  was 
to  reside  in  order  to  acquire  the  qualifica- 
tion. If  such  had  been  the  intention,  the 
kind  of  district  would  have  been  named,  or 
there  would  have  been  some  language  in  the 
provision  indicating  some  rule  by  which  the 
question  could  be  determined.  Besides,  the 
construction  claimed  by  appellant  would  ren- 
der the  words  "or  county"  superfluous;  be- 
cause every  county  in  the  state  is,  and  will 
in  all  probability  continue  to  be,  a  part  of 
some  district.  Since  the  district  includes 
the  county,  it  was  unnecessary  to  have  used 
the  word  "county,"  if  it  had  been  intended 
that  a  residence  in  the  district  should  give 
tiie  qualification  to  vote  for  county  officers. 

It  is  also  assigned  that  the  court  erred  in 
refusing  to  give  the  following  instruction: 
"Tliatan  election  precinct  is  any  part  of  a 
county,  fixed  by  law,  within  which  the  citi- 
zens residing  therein  must  vote;  and,  to  con- 
stitute a  change  of  residence  from  one  pre- 
cinct to  another,  there  must  be  an  actual  re- 
moval." We  have  found  nothins  in  the 
testimony  that  made  such  an  initruction 
necessary.  The  court,  in  its  general  charge, 
instructed  the  jury  that  each  elector  must 
bave  voted  In  the  precinct  of  his  residence, 
and  gave  them  the  statutory  requirements  of 
residence.  There  was  some  evidence  tend- 
ing to  show  that  some  three  or  four  persons 
who  resided  in  one  precinct  went  to  another. 


and  there  voted.  If  the  jury  believed  this, 
under  the  charge  given,  they  must  have  dis- 
regarded their  votes  in  determining  their  ver- 
dict. 

The  appellant  asked  the  court  to  charsre 
the  jury  as  follows:  "Before  you  can  rejoct 
an  illegal  vote,  you  must  know  for  whom  it 
was  polled.  It  cannot  be  taken  from  the  ma- 
jority candidate,  unless  proved  to  have  been 
polled  for  him."  The  request  was  refused, 
and  the  refusal  is  assigned  as  error.  The 
relator  had  offered  the  original  ballots  in 
evidence,  and,  respondent  having  objected, 
they  had  been  withdrawn.  There  was  no 
direct  evidence  in  the  case  showing  for  which 
of  the  candidates  many  of  the  voters  had 
cast  their  ballots.  The  information  cliai'ged 
that,  of  the  votes  cast  at  box  1,  but  one  was- 
counted  for  relator,  and  that  61  were  counted 
for  respondent,  of  which  14  were  never  cast 
at  all,  and  24  were  fictitious,  and  that  at  box 
2,  48  votes  were  counted  for  respondent,  and 
none  for  relator,  of  which  45  were  fictitious 
or  fraudulent.  There  was  strong  testimony 
introduced  to  support  these  allegations. 
There  was  testimony  upon  the  other  side  in 
direct  conflict  with  this.  But  the  juiy, 
without  knowing  for  whom  any  particular 
vote  was  cast,  had  evidence  before  them  suf- 
ficient to  have  authorized  them  to  find  a 
verdict  for  either  party.  In  such  a  case  the 
charge  requested  would  have  been  erroneous. 

There  are  other  assignments,  that  are  un- 
accompanied by  either  propositions  or  state- 
ments, and  they  will  not  be  considered. 
Gallagher  v.  Qoldfrank,  ante,  964,  (present 
term.)  The  twenty-first  assignment  Is  too 
general.  But  we  think  we  have  passed  upon 
every  question  in  the  case  worthy  of  consid- 
eration. We  find  no  error  in  the  admission 
of  evidence,  or  in  the  giving  or  refusing  of 
instructions.  The  testimony  was  conflicting 
upon  the  main  issues,  and  the  verdict  of  the 
jury  cannot  be  disturbed.  The  Judgment  is 
therefore  affirmed. 


St.  Louis,  A.  &  T.  Bt.  Co.  v.  Pratiibb 

«t  al. 

(Supreme  Court  qf  Texoe.    Nov.  8, 1889.) 

TlHASTS  IN  CiOIOiOK — OCSTBB— TbXSFASB  TO  TbT 

Tin.1. 

1.  A  tenant  in  oommon  who  has  been  onsted  of 
posseesioa  of  the  property  by  taia  co-tenant  can  re- 
oover  bis  poBsession  tn  trespass  to  try  title. 

3.  Fleas  of  not  guilty  and  of  the  statates  of 
limitations  will  be  deemed  eooivalent  to  an  ouster 
Of  plaintiff,  under  Rev.  St.  Tex.  art.  4794,  provid- 
ing that  the  plea  of  not  guilty,  or  other  answer  to 
the  merits,  shall  be  an  admission  by  defendant,  for 
the  purposes  of  the  action,  that  he  was  in  posses- 
sion of  the  premises  sued  for. 

8.  AlUrmatlve  relief  In  an  action  of  trespass  to 
try  title  oannot  be  granted  a  defendant  upon  the 
plea  of  not  guilty. 

Appeal  from  district  court,  Franklin  coun- 
ty; E.  W.  Tbrhune,  Judge. 
/.  B.  Stringer,  for  appdlees. 

Oaines,  J.  -  This  was  an  actlan  of  tres- 
pass to  try  title,  brought  by  the  appellees 
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Rgainst  the  appellant.  The  plaintiffs  alleged 
in  their  petition  that  they  were  the  owners 
of  an  andivided  half  interest  in  the  lots  in 
controversy,  ^nd  that  the  defendant  had  un- 
lawfully entered  upon  the  property,  and  still 
withheld  the  possession  from  them.  The 
defendant  pleaded  not  guilty,  and  the  stat- 
nte  of  limitation.  The  conclusions  of  fact, 
found  by  the  court,  show  that  the  lots  were 
conveyed  to  one  K.  C.  Frather  while  a  single 
man;  that  he  subsequently  married,  and  died 
without  issue,  leaving  his  wife  surviving 
him.  The  lots  were  the  homestead  of  Frather 
and  his  wife  at  the  time  of  bis  death,  and 
continued  to  be  occupied  by  the  wife,  as  her 
place  of  residence,  until  the  9th  day  of  April, 
1889,  when  she  sold  and  conveyed  them  to 
the  defendant.  The  plaintiffs  are  the  broth- 
ers  and  sisters  of  the  deceased  husband,  and 
the  descendants  of  his  brothers  and  sisters. 
The  court  below  correctly  held  that  the  plain- 
tiffs were  owners  of  an  undivided  one-half 
interest  in  the  property,  but  ruled  that  they 
could  not  recover  possession  in  the  action  of 
trespass  to  try  title,  and  decreed  a  partition 
adjusting  what  was  considered  to  be  the  eq- 
uities between  the  parties.  The  defendant 
gave  notice  of  appeal,  and  filed  au  appeal- 
bond,  but  has  not'  filed  briefs  in  this  court. 
Its  assignments  of  error  are  therefore  con- 
sidered as  waived.  The  appellees  filed  cross- 
assignments,  which  are  presented  in  their 
brief.  The  first  is,  in  effect,  that  the  court 
erred  in  holding  that  thev  were  not  enti- 
tled to  recover  on  their  action  of  trespass  to 
try  title.  We  think  this  assignment  well 
taken.  It  is  elementary  law  that  one  tenant 
in  common  may  maintain  an  action  of  eject- 
ment against  his  co-tenant,  when  the  latter 
has  ousted  him  of  possession  of  the  prop- 
erty owned  in  common .  Freem.  Co-Tenancy, 
g  291.  The  author  cited  says:  "While  an 
ouster  is  eaaential  to  the  maintenance  of  an 
action  of  ejectment  by  one  tenant  in  common 
against  another,  yet  the  circumstances  of  the 
case,  or  the  condition  of  the  pleadings,  may 
be  such  as  to  concede  the  fact  of  ouster,  and 
tlius  to  dispense  with  proof  of  its  existence. 
If  the  defendant,  by  his  answer,  claim  the 
whole  premises  in  his  own  right,  as  owner 
thereof  in  severalty,  he  releases  the  plaiiitiS 
from  the  necessity  of  proving  an  ouster  at 
the  trial."  Id.  §  292.  Our  statutes  provide 
that  the  plea  of  not  guilty,  or  other  answer  to 
the  merits,  "shall  be  an  admission  by  the  de- 
fendant, for  the  purpose  of  that  action,  tliat 
he  was  in  possession  of  the  premises  sued 
for,  or  that  he  claimed  title  thereto  at  the 
time  of  commencing  the  action,  unless  he 
states  distinctly  in  his  answer  the  extent  of 
his  possession  or  claim,  in  which  case  it 
shall  be  an  admission  to  such  extent  only." 
Kev.  St.  art.  4794.  The  defendant's  pleas 
clearly  show  that  it  recognized  no  right  of 
common  ownersliip  in  the  premises  sued  for. 
We  think,  therefore,  that,  for  the  purposes 
of  the  action,  tliey  should  be  deemed  under 
the  statute  equivalent  to  an  ouster.  Hence 
wp  conclude  that  plaintiffs  were  entitled,  upon 


proof  of  their  ownership  of  one-half  of  the 
lots,  to  a  judgment  admitting  to  possessiou 
of  the  property  with  defendant,  and  that  it 
was  not  competent  for  the  court  to  decree  a 
partition.  If  the  defendant  desired  a  parti- 
tion, it  should  have  pleaded  the  facts,  and 
asked  a  judgment  accordingly.  AflSrmative 
relief  in  an  action  of  trespass  to  try  title  can- 
not be  granted  a  defendant  upon  the  plea  of 
not  guilty.  There  m  ust  be  a  special  answer, 
with  an  appropriate  prayer  for  relief.  For 
the  error  pointed  oat  the  judgment  Is  re- 
versed, and  the  cause  remanded,  at  appellant's 
costs. 


MoKRis  »t  al.  V.  Balkham  et  dL 

{Supreme  Court  of  Texas.    Nov.  IS,  1889.) 

Elzxcnnov — Amin>ii>MT — HonsnAD — Dsoa- 

SATIONS. 

1.  A  sale  tinder  an  executton  issued  against 
"William  V. "  on  a  judgment  rendered  against  H. 
W.  v.,  which  is  levied  on  the  property  of  H.  W. 
v.,  whose  Christian  name  was  Hiram  Watkiiu,  is 
void ;  and  the  defective  execution  cannot  be  cuied 
by  a  motion  to  amend  it,  made  after  the  sale. 

3.  In  trespass  to  try  title,  evidence  of  declara- 
tions of  the  attorney  of  plaintiffs'  ancestor,  ander 
whom  she  claims,  made  at  a  sole  of  the  anoeator's 
property  under  execution,  is  inadmisslbla. 

Appeal  from  district  court,  Anderson  coun- 
ty; F.  A.  Williams,  Judge. 

Qammage  dt  Qammage,  for  appteUants. 
Greenwood  A  Greentoood,  for  appellees. 

Oainbs,  J.  This  suit  was  brought  by  ap- 
pellant, Adella  Morris.  Joined  by  her  hus- 
band, to  recover  of  Hattie  A.  Balkham,  F. 
C.  Bailey,  £.  M.  Fowler,  J.  A.  Reddick,  and 
Sam  Berliner  a  half  interest  in  a  lot  in  the 
city  of  Palestine,  and  for  partition.  The 
huBl>and  of  Hattie  A.  Balkham  was  made  a 
party  defendant.  Fowler,  Reddick,  and  B<-r- 
liner  disclaimed  title  to  the  premises  in  con- 
troversy. Bailey  appears  to  have  befo  a  ten- 
ant of  Mrs.  Balkham,  and  in  possession  of 
the  lot.  Both  parties  claim  title  under  a  con- 
veyance of  the  lot  in  controversy  made  Feb- 
ruary 4,  1881,  by  C.  A.  and  Hattie  Calhoun 
to  H.  W.  Van  Hogan.  At  that  time  the  ap- 
pellee Hattie  A.  Balkham  was  Van  Hogan's 
wife.  He  died  Septeml)er  12,  1886.  leaving 
plaintiff  Adella  Morris,  his  daughter  by  a 
former  wife,  his  sole  surviving  descendant. 
On  the  9th  of  December,  1884.  Fowler.  Bed- 
dick,  and  Berliner  recovered  a  judgment  in 
the  district  court  of  Bexar  county  against 
Charles  Baker  and  H.  W.  Van  Hogan  for  the 
sum  of  S625.80  and  costs.  On  the  27th  day 
of  March,  1886,  a  pluriea  execution  was  is- 
sued by  the  clerk  of  that  court  to  the  sheriff 
of  Anderson  county,  against  the  property  of 
Charles  Baker  and  William  Van  Hogan.  pur- 
porting' to  be  upon  a  judgment  correspond- 
ing in  all  respects  with  that  above  men- 
tioned, except  that  William  Van  Hogan  was 
named  as  defendant  therein  instead  of  H.  W. 
Van  Hogan.  Under  this  execution  the  lot 
in  controversy  was  levied  upon  and  sold  by 
the  sheriff  as  the  property  of  William  Van 
Hogan,  and  was  bid  in,  for  the  sum  of  9500, 
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by  the  plaintiffs  in  execution.  The  sheriff 
made  tliem  a  deed  purporting  to  convey  all 
the  right,  title,  and  interest  of  William  Van 
Hogan  in  the  property.  H.  W.  Van  Hogan'  b 
Christian  name  is  shown  to  have  been 
Hiram  Watldns.  After  the  death  of  Van 
Hogan  a  motion  was  made  by  the  plnintiffs 
in  the  judgment,  who  were  also  purchasers 
at  the  sheriff's  sale,  in  the  district  court  of 
Bexar  county,  to  amend  the  execution  under 
which  the  lot  was  sold  so  as  to  make  it  ap- 
pear as  an  execution  against  the  property  of 
H.  W.  Van  Hogan,  instead  of  William  Van 
Hogan.  The  motion  contains  no  prayer  for 
notice  to  Van  Hugan's  heirs,  and  none  ap- 
pears to  have  been  g^iven;  yet,  on  the  7tb 
day  of  May,  1887,  the  court  granted  the  mo- 
tion, and  entered  an  order  amending  the  ex- 
ecution. On  the  same  day.  Fowler,  Red- 
dick,  and  Berliner  conveyed  the  lot  to  de- 
fendant Hattie  A.  Balkham  for  the  consid- 
eration of  9200.  Such  being  the  evidence, 
the  court  gave  judgment  for  the  defendants. 
In  this  we  think  there  was  error.  We  are 
aware  that  many  courts  have  gone  very  far 
in  allowing  amendments  of  executions;  and 
we  have  found  one  decision  which  holds  that 
an  execution  may  be  amended,  after  a  sale 
under  it,  by  the  substitution  of  the  true 
Christian  name  of  the  defendant,  as  shown 
by  the  judgment,  instead  of  another,  inserted 
by  mistake.  Yogt  v.  Ticknor,  48  N.  H. 
242.  But  in  Battle  v.  Guedry,  58  Tex.  Ill, 
it  was  held  by  this  court  that  an  execution 
against  F.  B.  Clements  was  not  supported  by 
a  judgment  against  J.  P.  Clements,  and  a 
sale  under  such  an  execution  did  not  pass 
the  title  to  property  owned  by  the  latter. 
We  think  it  requires  no  argument  to  show 
that  the  ruling  of  our  court  is  correct.  In 
the  present  case  the  judgment  was  against 
H.  W.  Van  Hogan,  the  execution  against 
the  property  of  William  Van  Hogan;  and  the 
sheriff's  deed  purports  to  convey  the  lot  in 
controversy  aa  the  property  of  William  Van 
Hogan.  The  only  difference  between  the 
case  last  cited  and  that  now  before  us  is  that 
in  the  present  case  there  was  an  attempt  to 
cure  the  irregularity  by  amending  the  execu- 
tion after  the  sale.  The  order  was  entered 
without  notice  to  the  heirs  of  the  defendant 
in  exectftion,  who  was  then  dead.  It  was  a 
nullity.  In  our  judgment,  if  the  proper  no- 
tice had  been  given,  it  would  not  have  been 
competent  for  the  court  to  allow  the  amend- 
ment, so  as  to  give  validity  to  the  sale.  It 
would  bo  an  unjust  rule  to  permit  an  execu- 
tion against  B.,  under  which  his  title  in  a 
certain  parcel  of  real  estate  had  been  sold 
and  conveyed  by  the  sheriff,  to  be  amended 
so  as  to  make  it  an  execution  against  A.,  and 
to  g;ive  to  the  sale  the  effect  of  passing  the 
title  of  the  latter  in  the  property.  We  con- 
clude that  the  evidence  showed  that  the  title 
of  H.  W.  Van  Hogan  did  not  pass  bj  the 
sheriff's  sale,  and  that  the  court  should  have 
given  the  plaintiff  Adella  Morris  judgment 
for  one-half  of  the  property  in  controversy, 
with  a  decree  of  partition. 


It  is  also  claimed  by  appellants  that  the 
title  to  tlie  lot  in  controversy  did  not  pass  by 
the  sheriff's  sale,  because  it  was  the  home- 
stead of  H.  W.  Van  Hogan  and  his  wife.  It 
had  been  their  homestead;  but  Mrs.  Balk- 
ham  testified  that  before  the  sale  was  made 
they  bad  abandoned  it  as  a  place  of  residence, 
and  had  moved  to  San  Antonio,  with  the  in- 
tention never  to  return  to  it.  This  evidence 
was  uncontradicted,  and  hence  the  court  did 
not  err  in  holding  ttkat  it  had  ceased  to  be  a 
homestead. 

Neither  was  there  error  in  refusing  to  al- 
low plaintiffs  lo  prove  that  when  the  lot  was 
sold  an  attorney  representing  H.  W.  Van 
Hogan  and  wife  gave  notice  that  it  was  their 
homestead.  Van  Hogan  and  wife  could  not 
thus  make  evidence  for  themselves,  nor  can 
the  plaintiff,  as  the  heir  of  H.  W.  Van  Ho- 
gan, avail  herself  of  the  declarations  of  his 
attorney  as  evidence  in  the  case.  For  the 
error  pointed  out  the  judgmeut  is  reversed, 
and  the  cause  remanded. 


Wnxis  tt  al.  V.  Hbatr. 
(Supreme  Court  of  Texa*.    Nov.  16, 1889.) 

GABmSHMBHT— KBOOTUBIiE  iKBTRUlIBNTa— AT- 

tornbt's  Febs. 

1.  In  Texas,  a  debtor  who  etves  hla  own  nego- 
tiable note  In  payment  of  a  debt  Is  not  ohargoable 
before  its  maturity  under  a  writ  of  garnishment, 
though  the  note  was  given  with  knowledge  of  the 
purpose  of  the  payee  to  place  the  fund  beyond  the 
reach  of  bis  creditors. 

2.  Upon  the  disoharge  of  a  writ  of  gamisli- 
ment  upon  the  answer,  it  is  proper  to  allow  an  at- 
torney's fee  to  Uia  garnishee  for  preparing  his  an- 
swer. 

Appeal  from  district  court.  Gamp  county: 
John  L.  Shepfard,  Judge. 
M,  L,  Morrit,  for  appellants. 

OAunis,  J.  Appellants,  being  judgment 
creditors  of  B.  H.  Heath  and  6.  D.  Wilson, 
partners,  composing  the  firm  of  Heath  & 
Wilson,  sued  out  a  writ  of  garnishment,  and 
caused  it  to  be  served  upon  appellee.  Ap- 
pellee answered,  denying  that  he  owed  the 
defendant,  and  that  he  had  any  of  their  ef- 
fects in  his  possession.  Appellants  contest- 
ed his  answer,  alleging,  in  substance,  that 
after  the  accrual  of  the  indebtedness  of  Heath 
&  Wilson  to  them  B.  D.  Wilson  sold  his  in- 
terest in  the  partnership  effects  to  his  part- 
ner, B.  H.  Heath,  who,  in  consideration 
therefor,  executed  to  him  four  promissory 
notes  for  the  same,  in  the  aggregate  of 
82,500,  with  the  appellee  as  his  surety;  that, 
before  the  Ust  note  fell  due,  appellee  pur- 
chased of  B.  H.  Heath  the  store-house  which 
had  formerly  belonged  to  Heath  &  Wilson, 
and  the  stock  of  goods  belonging  to  B.  H. 
Heath,  and  in  the  transaction  assumed  the 
payment  of  the  balance  due  upon  the  notes, 
which  amounted  to91,7S5.35,  and  that  for 
this  sum  appellee  executed  to  Mrs.  M.  F. 
Wilson,  the  wife  of  13.  D.  Wilson,  his  prom- 
issory note,  due  two  years  after  date.  This 
last  note  was  alleged  to  have  l)een  executed 


Digitized  by 


Google 


972 


SOUTHWESTERN  REPORTER,  Vol.  12. 


(Tex. 


on  the  day  befote  the  judgment  in  favor  of 
appellants  against  Heath  &  Wilson  was  ren- 
dered.  It  was  also  alleged  that  at  the  time 
of  Its  execution  B.  H.  Heath  and  6.  D.  Wil- 
son were  insolvent,  and  tliat  it  was  made  for 
the  purpose  of  hindering,  delaying,  and  de- 
f  randing  their  creditors  in  the  collection  of 
their  debts.  The  pleading  contesting  the 
answer  was  excepted  to  on  the  ground  that 
the  debt  sought  to  be  reached  was  evidenced 
by  a  negotiable  promissory  note,  and  was 
therefore  not  subject  to  the  writ  of  garnish- 
ment; and  the  exception  was  sustained,  and 
jnd^'ment  rendered  for  the  garnishee. 

The  allegations  in  appellants'  pleading 
must  be  taken  most  strongly  against  them, 
and  it  must  therefore  be  assumed  that  the 
note  upon  which  tlie  appellee  is  sought  to  be 
charged  Is  a  negotiable  instrument.  Tlie  ap- 
pellants' counsel,  in  their  brief,  present  the 
case  upon  that  theory,  and  concede  the  gen- 
eral rule  that  the  maker  of  a  negotiable  prom- 
issory note  cannot  be  subjected  to  the  pay- 
ment of  the  same,  under  the  writ  of  garnish- 
ment, before  its  maturity.  They  claim,  how- 
ever, that  the  present  case  is  an  exception  to 
the  rule,  because  the  note  in  controversy 
was  made  negotiable,  and  payable  to  Mrs. 
Wilson,  tor  the  purpose  of  defrauding  Wil- 
son's creditors.  We  And  no  authority  for 
the  doctrine  for  which  appellants  contend. 
It  is  universally  held  that,  aJthough  ordinari- 
ly the  garnishee  can  be  held  liable  under  the 
writ  only  to  the  extent  of  his  liability  to  the 
debtor  of  the  plaintiff,  yet  he  may  be  charged 
with  property  fraudulently  transferred  to 
him  by  such  debtor,  although  the  latter  have 
no  cause  of  action  against  him.  This  is  but 
an  application  of  the  familiar  doctrine  that  a 
fraudulent  conveyance  is  void  as  to  creditors, 
although  good  as  between  the  parties.  This 
doctrine  is  applicable  in  a  case  where  the 
garnishee  holds  the  effects  of  the  debtor  un- 
der a  fraudulent  assignment  or  transfer.  The 
maker  of  a  negotiable  promissory  instrument 
is  not  subject  to  be  charged  by  a  writ  of  gar- 
nishment, because,  if  this  be  done,  he  is  lia- 
ble to  be  made  to  pay  the  same  debt  twice 
over;  and  we  find  no  authority  for  holding 
that  the  rule  is  different  when  he  executes 
the  note  with  the  knowledge  that  It  is  the 
purpose  of  the  payee  to  place  the  fund  beyond 
the  reach  of  his  creditors.  We  think  there 
would  be  as  much  reason  for  holding  one  who 
pays  a  debt,  knowing  that  the  person  to 
whom  it  is  paid  intends  to  withhold  it  of  bis 
creditors.  If  the  maker  of  a  promissory  note 
may  be  charged  in  garnishment,  before  its 
maturity,  on  the  ground  that  he  knew  when 
he  executed  it  that  it  was  the  purpose  of  the 
payee  to  place  the  fund  beyond  the  reach  of 
bis  creditors,  we  see  no  reason  why  one  who 
pays  a  debt  witb  a  knowledge  of  a  like  in- 
tent on  part  of  his  creditor  may  not  be  com- 
pelled to  pay  again,  at  the  suit  of  the  credit- 
ors of  him  to  whom  he  has  made  the  pay- 
ment. The  giving  of  a  negotiable  promise 
sory  note  is  a  mode  of  payment.  The  case  of 
Wood  v.  fioUweU.  12  Pick.  2G8.  is  in  point, 


and  holds  that  the  maker  of  a  negotiable  in- 
strnment,  under  snch  drcumstances,  is  not 
subject  to  be  charged  under  the  writ  of  gmi>- 
nishment.  In  states  where  the  statutes  per- 
mit the  garnishment  of  a  debt  evidenced  by 
negotiable  instruments,  a  different  rule  majr 
prevail.  So,  also,  if,  after  the  maturity  of  a 
note,  it  be  shown  that  it  is  in  the  hands  of 
one  who  has  received  it  with  a  knowledge 
that  the  payee  had  transferred  witb  intent 
to  defraud  liis  creditors,  the  maker  may  be 
held  chargeable.  There  a  different  principle 
applies.  We  conclude  that  appellee  was  not 
chargeable  in  this  case.  We  have  treated  the 
transaction  as  if  the  note  had  been  payable 
to  B.  D.  Wilson,  instead  of  his  wife. 

We  find  no  error  in  the  action  of  the  court 
allowing  the  garnishee  an  attorney's  fee  for 
preparing  his  answer.  In  Johnson  v.  Blanks, 
68  Tex.  495,  4  S.  W.  Rep.  557,  we  held  that 
such  an  allowance,  in  such  a  case,  was  prop- 
er, and  that  an  amount  fixed  by  the  court,  in 
the  absence  of  testimony  showing  that  it  was 
too  much,  would  be  deemed  conclusive.  Wo 
And  no  error  in  the  judgment,  and  it  is  af- 
firmed. 


MissouBi  Pao.  Rt.  Co.  «.  Jombs. 

(Supreme  Court  of  Texaa.    Nov.  19, 1880.) 
ICastkb  jam  Sbbtast—  Plsasino  —  Fboot  —  Ez- 

CB8STVB  DaXAOM. 


1.  The  oomplaint  alleged  that  plBtntW 
employed  by  ttae  general  yard-master  of  two  or 
more  railroad  companies,  and  placed  at  work  in  the 
yard  for  defendant;  that  there  was  aji  agreement 
between  defendant  and  another  company  by 
which  the  other  company  waa  to  furnish  laborers 
for  defendant;  that  plaintiff  and  the  yard-maater 
received  their  pay  from  the  other  company,  bat. 
that  he  was  injured  through  defendant's  negli- 
gence while  working  for  it.  Meld,  that  these  aver- 
ments  were  suffloient  to  establish  the  relation  of 
master  and  servant,  and  to  show  defendant's  U»- 
bUlty  for  the  injury. 

2.  There  was  evidence  that  plaintiff  had  bean 
at  work  for  defendant  several  months,  and  wae 
working  for  it  when  he  received  his  injury;  that 
he  was  employed  by  the  general  yard-master  of  two 
railroad  companies,  ana  that  his  duties  w^ere  to- 
make  up  trains  in  the  yard;  that  defendant  had 
control  of  the  yard;  and  that  the  track  on  which 
the  Injury  ooourred  was  kept  in  repair  by  it,  bnt 
that  he  received  his  pay  from  another  company. 
There  was  also  evidence  that  the  yard-master  per- 
formed services  for  defendant,  and  som%evideiice 
of  an  arrangement  between  defendant  and  the 
company  from  which  plaintiff  received  pay  for  hi» 
work,  by  which  plaintiff  waa  to  work  in  the  ywd 
for  defendant.  Held,  that  the  evidence  showed 
that  plaintiff  was  the  special  servant  of  defendant 
at  the  time  of  receiving  the  injury. 

8.  The  evidence  showed  that  plaintiff  was  em- 
ployed by  defendant  to  couple  cars ;  that  defendant 
had  caused  the  dirt  to  be  thrown  out  between  the 
cross-ties,  leaving  deep  holes ;  and  that  the  road- 
master  had  been  ui  formed  of  the  danger,  bnt  failed 
to  fill  up  the  boles.  There  was  no  evidence  that 
plaintiff  had  any  knowledge  of  the  existence  of  the 
holes,  but  it  was  shown  that  he  could  not  have  seen 
them  while  at  work.  There  was  a  conflict  of  testi- 
mony as  to  whether  it  was  the  duty  of  plainUff  to 
remain  between  the  cars  In  case  he  tailed  to  effect 
a  coupling  at  first,  or  to  come  ont  and  signal  the  en- 
gineer. Held,  that  the  evidence  sustuned  a  flnd- 
Ing  tiiat  defendant  was  guilty  of  negligence. 

4.  A  verdict  for  |tS,000  for  the  loss  of  the  na* 
of  one  band  is  not  excessive. 
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CommiBsloners'  decision.  Appeal  from 
district  court.  Tarrant  county;  B.  £.  Beck- 
ham. 

Action  by  Charles  O.  Jones  against  tbe 
Uissouri  Pacific  Itailway  Company  to  recover 
damages  for  injuries  received  wtiile  in  the 
employ  of  the  defendant.  From  a  judgment 
in  favor  of  plaintiff  defendant  appeals. 

Finch  <t  Thompson,  for  appellant.  D.  W. 
Mumphreys,  for  appellee. 

HoBBT.  J.  It  is  urged  by  the  appellant 
tluit  the  petition  shows  no  cause  of  action 
against  it,  and  that  it  does  show  that  plaintiff 
below  WHS  nut  in  its  employ,  and  that  the 
defendant  owed  him  no  duty.  The  aver- 
ments showing  appellant's  llabilify  were  that 
one  Phalli  ng,  the  general  yard-master,  em- 
ployed plaintiff  and  placed  him  at  work  la 
the  yards  of  the  Missonri  Pacific  Railway 
Company  to  couple  and  uncouple  cars  for 
said  company;  that  this  was  the  result  of  an 
agreement  between  the  appellant  and  tbe  r^ 
oeiveis  of  the  Texas  Pacific  Railway  Com- 
pany, by  which  the  latter  were  to  furnish  a 
crew  to  make  up  trains  for  tbe  Missouri  Pa- 
-ctfic  Railway  Company  in  its  yards;  that 
plaintiff  and  Phalli  ng,  the  yard-master,  re- 
ceived  their  pay  from  the  receivers,  but  that 
plaintiff  was  at  the  time  working  for  the  ap- 
pellant, and  he  was  injured  witliout  fault  on 
bis  part,  but  by  the  negligence  of  appellant, 
in  falling  to  keep  its  yard  in  repair,  and  al- 
lowing ito  road-bed  and  track,  at  the  place  of 
injury,  to  become  dangerous  by  cansing  its 
serTanta  to  tlirow  out  tl>e  dirt  between  the 
«raas-tieB,  thereby  leaving  deep  and  danger- 
ous boles,  which  plaintiff  did  not  see,  and 
which,  by  stepping  into,  in  attempting  to 
couple  the  cars  of  appellant,  the  injury  was 
done.  These  averments  were  suflScient  to 
establish  the  relation  of  master  and  servant, 
by  inference,  from  the  service  and  connection 
of  the  companies,  and  showed  the  liability  of 
appellant.  Gulf,  C.  A  S.  F.  By.  Co.  t.  Dor- 
aey.  66  Tex.  152. 

The  second  assign  raent  is  that  the  evidence 
did  not  show  that  plaintiff  was  in  the  employ 
<rf  appellant,  nor  did  it  show  that  tbe  latter 
owed  him  any  duty  as  an  employe;  that,  if 
any  liability  was  shown,  it  Wiis  upon  the 
part  of  the  Texas  PaciQc  Rtiilway  Company, 
In  whose  employ  plaintiff  was  at  tbe  time. 
The  sulKtance  of  appellant's  contention,  un- 
der this  assignment,  is  that  the  case  made 
by  appellee  showed  him  to  be  in  the  service 
and  pay  of  one  company,  while  recovering 
damages  from  another  for  an  accident  occur- 
ring on  its  premises,  with  no  proof  to  sustain 
tbe  denied  averments  of  a  contract  by  which 
be  was  shown  to  be  rightfully  there.  Nor 
was  there  proof  that  appellant  controlled  the 
cars  where  he  was  at  work.  Upon  this 
branch  of  tbe  case  the  facts  were  that  appel- 
lee was,  at  the  time  of,  and  for  several 
months  prior  to,  the  injury,  at  work  for  ap- 
pellant in  its  yards  at  Fort  ^7orth,  Tex.  lie 
was  employed  by  Fhaillng,  the  yard-master, 
and  received  bis  pay  from  the  Texas  Pacific 


Railway  Company.  Appellee's  duties  were 
to  stay  in  the  yard,  and  make  up  trains. 
The  track  on  which  tbe  injury  occurred  was 
kept  in  repair  by  appellant.  The  appellant 
had  control  of  the  yard.  It  had  tlie  track  on 
which  appellee  was  injured  dug  out  between 
tbe  ties  about  a  day  before  appellee  was  hurt. 
Holes  were  opened  out,  about  where  he  was 
injured,  and  there  were  no  ties  to  put  in 
them.  The  road-master  was  informed  of  the 
danger,  but  the  track  was  left  in  that  con- 
dition. The  facts  show  tiiat  appellee  was 
the  general  servant  of  the  Texas  &  PaciQc. 
and  the  special  servant  of  the  appellant.  Ue 
performed  special  services  for  tlie  latter, 
while  the  general  servant  of  the  former,  and 
while  so  performing  tills  special  service  he 
was  the  servant  of  appellant  at  the  time. 
There  was  no  proof  of  an  express  contract 
showing  the  relation  of  master  and  servant 
between  appellant  and  appellee,  but  the  evl^ 
dence  of  the  service  performed  by  Jones  for 
the  Missonri  Pacific  Railway  Company,  and 
the  connection  between  the  two  oompaniee, 
authorized  the  Inference  that  this  relation 
did  exist  In  tbe  case  of  Railway  Co.  v. 
Dorsey.  4  Tex.  Law  Rev.  115,  cited  in  Gulf, 
C.  &  8.  F.  Ry.  Co.  v.  Dorsey,  supra,  the 
plaintiff  was  employed  to  serve  the  several 
companies  in  their  respective  yards.  It  was 
held  that  he  was  the  servant  of  the  one  in 
whose  yard  be  was  when  injured.  The  proof, 
we  think,  shows  that  by  some  arrangement, 
the  precise  nature  of  which  could  not  be 
ascertained,  between  tbe  Texas  Pacific  and 
the  Missonri  Pacific  Railway  Company,  it  was 
tbe  duty  of  tbe  appellee,  who  received  his  pay 
from  the  former  company,  to  switch  and 
couple  and  uncouple  the  cars  in  the  yard  of 
the  appellant,  and  on  its  track,  over  which 
the  appellant  had  exclusive  control,  and 
whose  duty  it  was  to  keep  said  track  in  re- 
pair; and  that  at  the  time  of  performing 
these  services  for  the  Missouri  Pacific  he  was 
injured  by  reason  of  its  negligence.  While 
engaged  in  this  service  for  appellant,  with  its 
knowledge,  and  under  its  agreement  that  tbe 
appellee  should  perform  such  service,  be  was 
tbe  servant  of  the  appellant.  It  was  imma- 
terial that  he  was  not  paid  directly  by  appel« 
lant.  The  inference  was  authorized  that  ap- 
pellant paid  the  Texas  Pacific  for  bis  services, 
which  would  be  tantamount  to  a  payment  to 
him.  The  payment  we  believe  to  be  imma- 
terial under  the  facts  of  this  case.  He  had 
for  a  long  time  prior  to  the  injury  worked  for 
the  appellant.  His  labor  was  acceptpd  up  to 
tbe  time  of  the  injury.  These  facts  made 
appellee  tbe  servant  of  appellant  in  the  trans- 
action in  which  the  damage  was  sustained, 
by  reason  of  the  service  performed.  The 
principles  announced  in  Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Dorsey,  supra,  fully  authorize  the  recov- 
ery in  this  case  against  the  Missouri  PaciSo 
Railway  Company,  upon  tbe  ground  of  tbe 
liiibilit}'  of  said  company  to  appellee.  To  the 
same  effect  is  the  case  of  Vary  v.  Burlington, 
G.  R.  &  M.  R.  Co.,  42  Iowa,  248.  In  the 
case  of  Snow  v.  Housatonic  Ry.  Co.,  8  Allen, 
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441,  which  Is  in  many  of  its  features  analo- 
gous to  the  case  under  consideration.  Snow 
was  in  the  employ  and  pay  of  the  Western 
Railway  Company,  and  operating  its  cars; 
and  he  was  allowed  to  recover  damages  from 
the  Housatonic  Railway  Company  by  reason 
of  its  negligence  In  permitting  a  bole  to  re- 
main in  its  road-bed,  into  which  Snow  stepped 
while  coupling,  as  in  this  case,  a  moYing  car 
of  the  Western  Railway,  which  was  passing 
over  the  road  of  the  Housatonic  Railway. 

The  next  assignment  is  to  the  effect  that 
the  evidence  did  not  show  appellant  guilty  of 
negligence  which  ought  to  render  it  liable, 
and  that  appellee's  want  of  care  produced  the 
injury  complained  of.  The  negUgence  of  the 
appellant  is  very  clearly  shown  by  the  evi- 
dence to  have  consisted  in  leaving  the  holes 
between  the  cross-ties  on  the  track  where  the 
injury  occurred,  and  this,  too,  after  being 
warned  of  the  danger.  It  is  not  made  to  ap- 
pear that  the  appellee  had  any  knowleiige  of 
this  defect  in  the  track,  and  it  was  shown  by 
the  evidence  that  he  could  not  have  seen 
these  trenches  without  stooping  down  at  the 
time;  and  this  could  not  be  done  by  reason 
of  the  moving  cars,  which  prevented  it.  There 
was  testimony  that  it  was  the  duty  of  the  ap- 
pellee to  remain  in  between  the  cars,  after 
going  in  on  the  track,  and  try  to  effect  a 
coupling.  Some  of  the  testimony  of  appel- 
lant's witnesses  Indicate  that  it  was  bia  duty 
to  come  out,  and  signal  the  engineer,  if  the 
coupling  was  nut  at  first  made.  The  evi- 
dence upon  this  point  being  conflicting  as  to 
whether  appellee  was  himself  n^ligent  in 
the  manner  in  which  he  conducted  himself 
while  endeavoring  to  make  the  coupling,  as 
well  as  whether  appellant's  track  was  in  such 
a  condition  for  the  proper  discharge  of  the 
duties  which  devolved  upon  appellee  by  reason 
of  his  employment,  as  he  had  a  right  to  ex- 
pect, and  as  it  was  appellant's  duty  to  have 
it,  these  were  all  questions  of  fact  to  be  de- 
termined by  the  jury,  and  we  cannot  say  that 
the  evidence  does  not  fully  support  their 
finding  upon  this  point.  Railroad  Co.  v, 
Randall,  50  Tex.  260. 

The  fifth  assignment  is  that  the  verdict  is 
excessive.  It  was  for  $6,000.  The  injury  was 
such  as  to  deprive  appellee  of  the  nse  of  one 
hand.  In  the  case  of  Oil  Co.  v.  Malin,  60 
Tex.  651,  the  appellee  had  the  flesh  torn  from 
his  thumb  and  finger,  and  a  verdict  for  $4,000 
was  held  not  to  be  excessive.  In  the  case  of 
Railway  Co.  v.  Young,  19  Kan.  493,  a  verdict 
of  $10,000  was  decided  not  to  l>e  excessive  for 
the  amputation  of  a  hand.  As  has  been  re- 
peatedly said,  this  Is  a  question  peculiarly 
within  the  jury's  province  to  determine,  and 
only  where  it  is  made  to  appear  that  they  have 
abused  the  discretion  lodged  in  them  will 
their  action  l)e  set  aside  on  this  ground.  We 
think  there  is  no  error  in  the  judgment,  and 
that  it  shonld  be  a£Brmed. 

Statton,  G.  J.  Report  of  the  commis- 
sion of  appeals  examined,  their  opinion  adopt- 
ed, and  the  judgment  is  allirmed. 


Hadock  et  al.  v.  Bill. 
(Supreme  Court  of  Texas.    Nor.  38, 1880.) 

FRAUI>in.BNT  COITTETASCBS — VbNOBB. 

The  purchase  of  property  from  an  InBolveal 
debtor,  and  payment  for  it  with  a  ne^fotiable  nota, 
is  not  fraudnlent  as  to  creditors  unless  the  pnr- 
ohaaer  bad  notice  of  the  fraudulent  intent  of  tba 
debtor,  or  Iroew  of  such  facts  as  would  put  a  man 
of  ordinary  prudence  on  inquiry,  and  unless  such 
inquiry  would  have  resulted  in  finding  out  thai 
the  transfer  was  fraudulent. 

Appeal  from  district  court.  Hunt  ooanty; 
£.  W.  Teritdnb,  Judge. 

B.  F.  Looney,  for  appellants.  W.  C,  Jones 
and  MatthetDS  &  Neyland,  for  appellee. 

Hemrt,  J.    J.  M.  Ragsdale,  owning  $500 
in  an  adjusted  fire  insurance  policy,  waa  in- 
solvent, as  was  well  known  to  HUl.  the  ap- 
pellee.   Ragsdale  sold  his  interest  in  the  in- 
surance policy  to  Hill  for  $500,  and  Hill  ex- 
ecuted to  him,  in  payment,  his  negotiable 
promissory  note  for  that  sum.     Appellants 
were  creditors  of  Ragsdale  for  a  large  sum  of 
money,  and  sued  out  against  Hill  a  writ  of 
garnishment.    Hill  answered,  denying  being 
indebted  to  Ragsdale,  or  having  effects  of 
bis  in  his  possession.    Appellants  contested 
the  answer.     The  issues  tendered  by  plain- 
tiffs were  to  the  effect  that  the  transfer  of 
the  policy  was  made,  by  Ragsdale  when  be 
was  insolvent,  for  the  purpose  and  with  in- 
tent of  defrauding  bis  creditors,  which  was 
at  the  time  well  known  to  Hill.    Appellants 
complain  of  the  charge,  because  it  did  not 
inform  the  jury  "that  if  Hill  knew  Ragsdale 
was  insolvent  at  the  time  of  purchase,  it  was 
his  duty  to  see  that  the  proceeds  of  the  sale 
went  to  Ragsdale's  credit;"  and  also  because 
the  court  erred  in  refusing  to  charge,  when 
requested  by  plaintiffs,  as  follows:   "If  you 
believe  from  the  evidence  that  defendant 
purchased  from  J.  M.  Ragsdale  an  interest 
in  an  insurance  policy,  and  that  the  said 
Ragsdale  was  at  the  time  insolvent,  and  the 
defendant  knew  it,  or  was  in  the  possession 
of  such  knowledge  as  would  have  put  on  no- 
tice a  reasonably  prudent  man,   and    you 
further  believe  that  the  defendant,  Ilill,  ex- 
ecuted liis  negotiable  promissory  note  to  said 
Ragsdale  for  such  property  so  purchased,  you 
will  find  for  the  plaintiffs."     Other  ass. gn- 
ments  of  error  relate  to  charges  given  by  the 
court.    It  is  also  insisted  that  the  court  erred 
in  not  granting  appellants  a  new  trial,  "be- 
cause the  uncontroverted  evidence  is  that 
Hill  purchased  from  Ragsdale  the  interest  in 
the  policy,  and  executed  to  him  his  negotia- 
ble promissory  note  for  the  purchase  money, 
knowing  at  the  time  that  he  was  insolvent', 
without  seeing  that  the  consideration  paid 
him  went  to  discharge  Ragsdale's  debts,  and 
thereby  placing  it  within  his  power  to  de- 
fraud his  creditors. " 

We  think  the  rulings  of  the  court  were 
correct  in  every  respect.  The  charge  asked 
and  refused  embodied  the  proposition  that  the 
mere  purchase  of  propeity  from  an  insolvent 
debtor,  and  paying  for  it  with  the  negotiaiile 
promissory  note  of  the  purchaser,  is  fraudo- 
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lent  as  to  creditors.  The  court  evidently  had 
the  correct  conception  of  the  questions  in- 
volved, and  instructed  the  jury  clearly  and 
concisely  to  the  eiTect  that  if  the  transfer  was 
made  by  Ragsdale  with  intent  to  defraud  his 
creditors,  and  "  if  Hill  had  notice  of  the  fraud- 
ulent int«nt,  or  was  in  possession  of  such 
facts  as  would  put  an  ordinarily  prudent  man 
on  inquiry  as  to  whether  or  not  such  trans- 
fer was  made  with  intent  to  binder,  delay, 
or  defraud  creditors,  and  that  such  inquiry 
would  have  resulted  in  finding  out  that  the 
transfer  was  fraudulent,"  then  they  should 
find  for  plaintiffs.  The  judgment  is  af- 
firmed. 


BlOKEB  0t  aL  V.  DOTTOLAS  <<  oZ. 

(Supreme  Court  of  Texat.  Nov.  82, 1889.) 
IsjCHcnos— Bond. 
Where  an  order  Is  made  that  an  Injnnction 
issne  on  petitioner's  executing  a  proper  bond,  and 
the  reconl  falls  to  show  that  any  bond  was  given, 
a  motion  to  dissolve  the  injunction  on  the  ground 
that  no  sufficient  bond  was  executed  will  be 
granted. 

Appeal  from  district  court,  Hunt  county; 
.T.  A.  B.  FuTUAN,  Judge. 

iZ.  X.  Porter,  for  plaintiSa  in  error.  MonU 
rose  A  Toombs  and  ffrubUi  A  Htfner,  tax  de- 
fendants in  error. 

Henbt,  J.  Appellants  instituted  this  suit 
to  enjoin  a  judgment  entered  against  them 
by  a  justice  of  the  peace,  after  pronouncing 
judgment  in  their  favor  and  adjourning  bis 
court.  Plaintiffs  charged  that  they  had  no 
knowledge  that  ancb  judgment  had  been  ren- 
dered until  four  months  afterwards.  The 
district  judge  directed  the  issuance  of  the 
writ  upon  tlie  petitioners'  executing  a  proper 
bond.  The  defendants  afterwards  moved 
the  ooort  to  dissolve  the  injunction,  and  the 
court  so  ordered.  The  ground  upon  which 
it  was  dissolved  is  not  shown  by  the  record. 
One  ground,  among  others,  assigned  in  the 
motion,  was  that  no  suCBcient  injunction 
bond  was  given.  The  record  before  us  fails 
to  show  that  any  injunction  bond  was  exe- 
cuted. This  was  good  cause  for  dissolving 
the  injunction.    The  j  udgment  is  affirmed. 


LiCHTENSTBIN  f).  BbOOEB. 

(Supreme  Court  cf  Texai.    Kov.  23, 1889.) 

Uastbb  and  SsBVjLirr — WRONortn.  DiscsuotOB  — 
AonoN. 
A  wrongful  discharge,  under  a  contract  of 
employment  providing  for  the  monthly  payment  of 
wages,  gives  rise  to  only  a  single  cause  of  action, 
not  for  the  wages,  but  for  damages  for  the  breacli 
of  contract,  and  may  be  prosecuted  immediately  or 
after  the  expiration  of  the  period  contracted  for. 

Appeal  from  district  court,  Hopkins  coun- 
ty; E.  W.  Terhtjne,  Judge. 

Peteet  tt  Crosby,  for  appellant.  E.  S. 
Perkins  and  Leach  &  Templeton,  forappellee. 

Hexrt,  J.  Appellant  was  employed  by 
appellee  to  work  in  bis  store  from  the  1st  of 


March,  1888,  until  the  Ist  of  January.  1889. 
The  wages  were  to  be  paid  montlily  at  the 
end  of  each  month.  The  contract  was  per- 
formed by  both  parties  until  the  16th  day  of 
June,  when  appellant  was  discharged,  with- 
out cause,  so  far  as  the  record  before  us  dis- 
closes. In  July  appellant  sued  in  justice's 
court,  and  recovered  a  judgment  for  the 
amount  of  wages  due  him  in  the  montli  of 
June,  whicli  was  paid  by  appellee.  In  each 
of  the  months  of  August,  September,  and 
October  he  instituted  a  suit  for  the  amount 
of  wages  that  would  have  been  due  him  un- 
der the  contract  for  the  preceding  month, 
claiming  the  same  as  damages  for  the  breach 
of  contract  for  each  month,  and  was  threat- 
ening to  bring  a  separate  suit  for  each  month 
until  the  expiration  of  the  time  for  which  he 
had  been  employed,  unless  he  sooner  found 
employment.  While  the  three  suits  were 
pending,  appellee  brought  this  suit  in  the 
district  court  to  enjoin  plaintiff  from  prose- 
cuting them  or  instituting  the  other  threat- 
ened suits  on  the  same  cause  of  action.  The 
district  court,  on  Qnal  hearing,  perpetually 
enjoined  the  defendant  from  prosecuting  each 
of  said  suits,  and  also  from  instituting  an- 
other suit  for  damages  for  the  breach  of  said 
contract  of  hiring.  Appellant  contends  that 
as  his  wages  were  due  at  the  end  of  each 
month,  and  the  sum  due  for  each  month  was 
fixed  by  the  contract,  each  month's  failure  to 
pay  was  a  separate  breach  of  the  contract,  for 
which  he  can  prosecute  an  independent  suit, 
and  he  contends  that  as  he  could  not  sue  in 
advance  for  the  full  amount  of  his  damages, 
or  even  know  in  advance  how  much  he  may 
be  damaged  by  the  breach,  he  must  be  al- 
lowed to  prosecute  suits  as  each  month's 
wages  would  have  matured.  In  the  case  of 
Meade  v.  Butledge.  11  Tex.  64,  referring  to 
a  case  analogous  to  this,  it  is  said:  "The  rule 
for  estimating  his  compensation  is  not  the  . 
contract  price  for  the  whole  period,  but  the 
damages  and  loss  actually  sustained,  not, 
however,  to  exceed  the  amount  to  which  he 
would  have  been  entitled,  bad  the  contract 
been  fulfllled."  It  is  the  duty  of  the  injured 
party  to  find  other  employment  if  he  can ,  and 
if  he  succeeds  the  amount  of  his  damages  will 
be  reduced  by  tiie  amount  earned  in  the  new 
employment.  When  the  contract  is  broken 
without  fault  of  one  party,  bis  cause  of  ac- 
tion is  not  for  the  wages  contracted  for,  but 
it  is  for  the  damages  for  the  breach  of  the 
contract.  His  right  to  recover  the  loss  oc- 
casioned by  the  breach,  not  exceeding  the 
contract  price,  arises  at  once.  In  such  cases 
as  this  the  dilticulty  is  not  as  to  what  the 
cause  of  action  is,  nor  when  the  suit  may  l)e 
brought,  but  it  is  knowing  the  amount  of  his 
loss.  It  may  be  that  such  loss  cannot,  under 
the  rule  referred  to,  be  ascertained  before  tlie 
end  of  the  period  contracted  for,  or  other  em- 
ployment is  secured.  Still  there  is  but  one 
cause  of  action,  and  only  one  suit  can  be 
brought.  That  may  be  brought  at  any  time 
before  the  cause  of  action  is  barred  by  the 
statute  of  limitations,  either  immediately  or 
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after  the  expiration  of  the  time  that  the  con- 
tract was  made  for.  In  either  case  no  more 
-damages  can  be  recovered  than  have  accrued 
at  the  trial.  If  it  is  not  evident  l)efore  the 
expiration  of  the  contract  period  what  the 
amount  of  damages  really  is,  and  the  party  ia 
not  willing  to  waive  the  unascertained  por- 
tion, then  the  institution  of  his  suit  should 
be  delayed  nntil  the  whole  loss  is  known. 
The  judgment  is  affirmed. 


St.  Louis  A.  &.  T.  Br.  Co.  o.  Matthbws. 
(Supreme  Court  af  Texoa.    Nov.  la,  1889.) 

Ri.n.ItOAD  COMPANT — HlOHANIOS'  LnNB. 

The  word  "laborer, "  as  used  In  Sayles'  Civil 
St.  Tex.  art.  8179a,  givinK  a  lien  to  "mechanioa, 
laborers,  and  operatives  wno  have  performed  labor 
or  worked,  with  tools,  teams,  or  otherwise,  in  the 
eonstruotioo,  operation,  or  repair  ol  any  railroad, 
locomotive,  car,  or  otber  equipment  ol  •  railroad, 
and  to  whom  wages  are  due  and  owing  for  such 
work, "  means  one  who  performs  manual  services 
in  construction,  repair,  or  operation  contemplated 
by  the  statute,  and  doea  not  embrace  one  wbo  may 
work  in  preparing  materials  to  be  used  in  the  oonr 
atruotion  of  the  load. 

Appeal  from  district  conit,  Bowie  county; 
John  L.  Sheppabd,  Judge. 

Todd  <&  Hudgina,  tat  appellant.  Vaughn 
<C  Leary,  for  appellee. 

Stattos,  G.  J.  This  action  was  brought 
by  appellee  aiiaiDst  T.  J.  Lowe  and  the  ap- 
pellant company  to  recover  from  the  former  a 
sum  claimed  to  l>e  due  from  him,  and  to  es- 
tablish and  foreclose  a  lien  on  appellant's 
railway,  to  enforce  its  payment  Appellee 
sought  to  recover  8829.50  from  Lowe,  wbo 
was  alleged  to  have  been  a  contractor  en- 
gaged in  furnishing  railroad  ties  to  appellant, 
to  be  used  in  construction  and  repair  of  its 
railway,  to  whom  he  claims  to  have  delivered 
ties  at  fixed  prices,  which  were  used  in  the 
.  construction  and  repair  of  the  railway.  To 
show  the  character  of  bis  claim,  appellee  al- 
leged that  "he  was  a  laborer  employed  by 
Lowe  as  such  contractor;  that  Lowe  request- 
ed plaintiff  to  make  and  deliver  to  him  on 
said  company's  right  of  way  ♦  •  *  oer^ 
tain  cross-ties,  for  wtiich  he  agreed  and 
promised  to  pay  the  plaintiff,  when  tbesame 
should  be  inspected  and  received  by  the  said 
railroad  company,  *  •  *  the  sum  of 
twenty-eight  cents  per  tie  for  all  good  ties  so 
delivered  by  plaintiff,  and  the  sum  of  four- 
teen censt  per  tie  for  culled  or  faulty  ties. 
*  *  *  That  pursuant  to  said  request  of 
said  Lowe  the  plaintiff  made  and  delivered 
to  said  Lowe  *  *  *;  that  said  suras  of 
money  are  due  and  owing  the  plaintiff  for  his 
personal  services,  as  wages  earned  in  the 
construction  and  repair  of  said  railroad, "  etc 
By  exception,  appellant  questioned  the  juris- 
diction of  the  court  on  two  grounds:  (1) 
because  the  amount  sued  for  was  not  sn£Q- 
cient  to  give  juiisdiction;  (2)  liecause  the 
facts  alleged  did  not  show  that  appellee  had 
a  lien  on  the  railway.  There  was  no  excep- 
tion to  the  petition  on  account  of  its  genertd- 
tty  of  statement;  and,  on  bearing  the  excep- 


tions to  the  jurisdiction  of  the  coart,  theaa 
were  overruled.  A  trial  was  had,  which  re- 
sulted in  a  judgment  for  appellee  for  a  part 
of  the  sum  claimed  by  him,  with  forecloenre 
of  lien  on  that  part  of  appellant'a  railway 
and  equipments  within  this  state. 

The  sum  claimed  not  l)eing  sufficient  to 
confer  jurisdiction  on  the  district  court,  the 
inquiry  arises  whether  the  petition  stated 
such  facts  as  gave  a  lien  on  the  railway.  The 
exceptions  raised  this  question.  The  statute 
gives  lien  to  "mechanics,  laborers,  and  op- 
eratives who  have  performed  labor,  or 
worked,  with  tools,  teams  or  otherwise,  in 
the  construction,  operation,  or  repair  of  any 
railroad,  locomotive,  car,  or  other  equipment 
of  a  railroad,  and  to  whom  wages  are  due  and 
owing  for  such  work."  Sayles'  Civil  St. 
8179&  But  it  does  not  gi  ve  aiUen  to  persons 
who  furnish  material  for  such  construction 
or  repairs.  The  petition  alleges  that  appel- 
lee was  a  "laborer  employed  by  Lowe."  and 
that  the  sum  claimed  by  him  "is  due  and 
owing  to  plaintiff  for  his  personal  services, 
as  wages  earned  in  construction  and  repair 
of  said  railroad."  The  statement  that  be 
was  a  "laborer,"  and  that  the  sum  claimed 
by  him  was  due  for  his  "personal  services 
and  wages,"  are  but  the  statement  4f  con- 
clusions, which  cannot  be  given  effect  unless 
the  facts  stated  show  him  to  have  been  a  la- 
borer and  entitled  to  wages  for  personal  serv- 
ices. The  word  "laborer,"  as  used  in  the 
statute,  evidently  means  one  who  performs 
manual  services  in  construction,  repair,  or 
operation  contemplated  by  the  statute,  and 
does  not  embrace  one  who  may  work  in  pre- 
paring something  of  his  own  to  sell  to  a  rail- 
way company,  after  it  has  been  rendered 
suitable  through  his  toil,  to  be  used  in  the 
construction  or  repair  of  a  railway.  The 
words,  "labor,"  "work,"  "personalservices," 
and  "wages,"  used  in  the  statute,  render 
this  clear,  if  we  attach  to  them  their  ordinary 
signiflcation.  The  facts  stated  are  that  Lows 
requested  appellee  to  make  and  deliver  ties, 
and  promised  to  pay  a  sum  named  for  each 
tie  when  Inspected  and  received  by  appellant, 
and  that  he  did  make  and  deliver,  as  per  re- 
quest, a  certain  number  of  ties,  which  were 
inspected  and  received,  for  which,  at  the 
price  agreed  upon,  he  was  entitled  to  recover 
the  sum  claimed.  The  legitimate  Inference 
from  these  averments  is  that  appellee  took  s 
contract  to  furnish  ties  at  a  price  named,  and 
did  BO,  and  that  in  preparing  and  delivering 
them  he  bestowed  bis  personal  services ;  that 
he  sold  ties  which  may  have  been  prepared 
by  his  own  toil,  but  did  not  perform  manual 
services  in  the  construction,  repair,  or  opera- 
tion of  appellant's  railway.  Looking;  to  the 
averments  of  fact  contained  in  the  petition, 
under  a  liberal  intendment,  we  are  of  opin- 
ion that  the  petition  does  not  state  facts  giv- 
ing a  lien,  and  that  the  demurrers  should  have 
been  sustained.  The  evidence  in  the  case, 
which  consisted  solely  of  the  testimony  of 
appellee,  tended  to  show  that  he  was  a  seller 
of  tiefi,  rather  than  a  laborer;  and,  bad  the 
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petition  stated  tacts  sulBcient  to  give  lien, 
we  are  of  opinion  that  tbe  evidence  was  not 
fluffldent  to  sustnin  the  judgment.  Tbe  judg- 
ment will  be  rerereed,  and  tbe  cause  re- 
manded. 


Ghappeli.  e.  Miseoinu  Fao.  Bt.  Go. 
{Supreme  Court  of  Texas.    Not.  U,  1889.) 
Appsai. — ^Rbcobd. 
Assignments  of  error  not  copied  In  appel- 
lant's brief  as  required  by  rule  39  of  the  sapreme 
court  of  Texas,  as  amendea  Febmaiy  10, 1888,  will 
not  be  considered. 

Commissioners'  decision.  Appeal  from  dis- 
trict court,  Wood  county;  Fblix  J.  McCobd, 
Judge. 

B.  B.  Hart,  for  appellant. 

AcKEB.P.J.  On  the  10th  day  of  February, 
1888,  the  supreme  court,  sitting  at  Galves- 
ton, made  tbe  following  order:  "Ordered,  that 
rule  29  of  rules  of  the  supreme  court  be  so 
amended  as  to  read  as  follows:  (29)  The  ap- 
pellant or  plaintiff  in  error,  in  order  to  pre- 
pare properly  a  case  for  submission  when 
called,  shall  have  filed  a  brief  of  the  points 
relied  on  in  accordance  with  and  conQned  to 
tbe  distinct spedficatlons  of  error,  (wlilch  as- 
signments shall  be  copied  in  the  brief,)  and 
to  such  fundamental  errors  of  law  as  are  ap- 
parent upon  the  record,  each  ground  of  error 
being  separately  presented  under  the  proper 
assignment;  and  each  assignment  not  so  cop- 
ied and  accompanied  with  its  appropriate 
propositions  and  statements  shall  be  regarded 
as  abandoned.  This  rule  will  be  enforced  in 
cases  returnable  to  tbe  next  term  at  Tyler, 
and  thereafter,  but  not  before. "  68  Tex.  x., 
6  S.  W.  Rep.  ilL  Tbe  transcript  and  brief 
for  appellant  were  filed  in  the  supreme  court 
on  the  7tb  day  of  October,  1889.  Tlie  assign- 
ments of  error  are  not  copied  in  tbe  brief,  as 
required  by  the  rule,  and  the  appellant  has 
therefore  failed  to  call  our  attention  to  any 
error.  Appellant  having  designated  no  error 
in  the  judgment  of  the  court  below,  we  are 
of  opinion  that  it  should  be  atfirmed. 

Statton,  G.  J.  Beport  of  the  commis- 
sioners of  appeals  examined,  their  opinion 
adopted,  and  the  judgment  affirmed. 


Tabb  «.  Smart. 

(aupretM  Court  of  Texas.    Nov.  18,  X889.) 

APFBii/— Recobd. 

Assignments  of  error  not  copied  Into  the 

ialet  aa  required  by  amended  rule  89,  supreme 

court,  Texas,  adopted  Febroary  10,  188S,  will  not 

to  considered. 

Appeal  from  district  conrt,  Titns  county; 
W.  P.  MoLean,  Judge. 

W.  H.  Baldwin,  for  appellant.  B.  P. 
Pounders,  for  appellee. 

'  Stayton,  C.  J.     This  action  was  brought 
In  justice's  conrt  by  appeUee  against  appel- 
lant and  John  Newman,  doubtless  to  recover 
y.l28.w.no.28-62 


tbe  value  of  a  horse.  The  claim  filed  in  the 
justice's  court  was  in  the  form  of  a  sworn 
account,  and  tbe  only  defense  shown  by  tbe 
transcript  to  have  been  entered  in  the  jus- 
tice's court,  or  in  the,district  conrt  on  appeal, 
was  a  sworn  denial  of  the  account.  It  is  ev- 
ident, however,  from  the  charge  of  the  court, 
and  from  the  evidence,  that  defenses  not  noted 
on  the  justice's  docket,  or  pleaded  in  writing, 
were  urged  on  the  appeal.  One  of  the  de- 
fenses urged  by  appellant,  as  shown  by  tbe 
charge  and  the  evidence,  was  that  the  horse 
was  sold  by  appellee  to  Newman,  and  that 
there  was  no  agreement  on  the  part  of  appel- 
lant such  as  would  be  sutHcient  nnder  the 
statute  of  frauds  to  bind  him.  Tbe  charge 
of  the  court  presented  correctly  the  law  ap- 
plicable to  su'cb  a  defense,  and  while  there 
was  a  conflict  in  the  evidence,  there  was  ev- 
idence sufficient  to  show  that  the  horse  was 
sold  to  Newman,  but  that  credit  was  given  to 
appellant  solely.  We  have  looked  into  tbe 
record  to  see  if  there  was  any  error  on  the 
trial  fundamental  in  character,  but  do  not 
feel  called  upon  to  examine  the  case  further, 
because  tbe  brief  of  appellant  does  not  set 
out  the  assignments  of  error  as  required  by 
amended  rule  29,  adopted  February  10, 1888, 
and  published  in  68  Tex.  x.,  6  S.  W.  Kep. 
iii.  Assignments  not  copied  into  brief,  as 
there  required,  must  be  deemed  abandoned. 
Finding  no  error  In  the  judgment  that  would 
require  its  reversal  without  any  assignment 
of  error,  it  will  be  afllrmed. 


Tbxab  ft  P.  Bt.  Co.  v.  Ft.  Wobth  St.  By. 
Go.  et  al, 
(Supreme  Court  of  Texas.    Nov.  13, 1889.) 
AiTVAiiABLB  Orders. 
A  Judgment  dismissing  a  petition  and  ad- 
Judging  costs  against  plalntiil^  leaving  defendant's 
plea  in  reconvention  to  stand  for  hewing,  is  not  a 
ilnal  judgment  from  whioh  an  appeal  wlu  lie. 

Appeal  from  district  court,  Tarrant  county; 
B.  J.  BoYKiN,  Special  Jndge. 

Finch  <t  Thompson,  for  appellant.  Tem- 
pleton  <ft  Carter,  for  appellees'. 

Stayton,  G.  J.  Appellant  brought  this 
suit  to  enjoin  appellees  from  constructing  a 
street  railway  across  its  track,  and  the  de- 
fendants filed  sworn  answers,  which  the  court 
below  doubtless  held  denied  all  tbe  material  id- 
legations  in  tbe  bill.  After  this,  a  motion  was 
made  to  dissolve  tbe  injunction,  on  the  ground 
that  the  bill  failed  to  show  equitable  ground 
for  the  relief  sought,  and  on  the  further  ground 
that  all  the  material  allegations  in  the  bill 
were  denied  in  the  answer.  The  defendants 
also  pleaded  in  reconvention,  seeking  to  r»- 
cover  damages  fer  the  wrongful  suing  out  of 
the  injunction.  On  hearing  the  motion  to 
dissolve  it  was  sustained,  and  appellant  then 
waived  its  right  to  have  tbe  cause  heard  on 
tbe  merits,  and  asked  that  final  judgment  be 
entered,  which  the  court  refused  to  do,  where- 
u|K>n  appellant  asked  that  its  petition  be  dis- 
missed, which  was  done,  and  costs  adjudged 
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to  appellees,  who  brought  to  the  attention  of 
the  court  the  fact  that  they  bad  pleaded  in 
reconvention,  and  desired  a  bearing  on  the 
matters  thus  presented.  The  judgment  en- 
tered does  not  show  that  the  court  did,  or  in- 
tended to  do,  more  than  to  dismiss  appellant's 
petition,  and  adjudged  costs  against  it,  leay- 
in<;  the  pleaa  in  reconvention  to  stand  for 
hearing.  From  the  judgment  thus  entered 
this  appeal  is  prosecuted.  Motion  to  dismiss 
the  appeal  is  made  on  the  ground  that  no 
final  judgment  was  rendered  in  the  cause, 
and,  we  are  of  opinion,  must  be  sustained; 
for  until  there  is  a  judgment  which  leaves 
nothing  to  be  further  litigated  about  in  the 
case,  unless  it  be  something  which  relates  to 
the  execution  of  the  judgment,  there  is  no 
final  judgment.  Linn  v.  Arambould,  55  Tex. 
611,  and  cases  therein  cited.  No  such  judg- 
ment was  rendered  in  the  court  below,  and 
in  tbe  absence  of  such  a  judgment  this  court 
has  no  jurisdiction  to  revise  the  rulings  made. 
For  want  of  a  final  judgment  this  appeal 
must  be  dismissed.    It  is  so  ordered. 


BbISOOB  e.  PUOKBTT. 
(Supreme  Court  of  Texa*.    Nov.  U,  188B.) 

BOUIIOAKIBB. 

Wherea  dividing  line  is  established  between 
tracts  of  Umd  owned  by  a  county,  before  purchases 
are  made  of  land  on  each  aide  of  it,  and  the  deeds 
under  which  parties  claim  have  been  made,  and  are 
known  by  the  parties  to  have  been  made  with 
reference  to  that  line,  they,  and  all  the  persons 
claiming  through  them,  are  bound  by  It. 

Appeal  from  district  court.  Hunt  county; 
B.  F.  LooNEY,  Special  Judge. 

Grubba  cC  Hefner,  for  appellant,  if,  M. 
Brooks  and  Perkiru,  Gilbert  <£  Perklnt,  for 
appellee. 

Statton,  G.  J.  Shelby  county  owning  a 
large  body  of  land,  and,  desiring  to  sell  it, 
caused  to  be  run  and  actually  established  a 
line  running  through  the  land.  On  each 
side  of  this  line,  and  with  reference  to  it, 
tracts  were  sold  to  many  persons.  Appellant 
bought  s  tract  on  the  west  of  that  line, 
and  the  vendor  of  appellee  bought  another 
on  the  east;  that  line  being  a  common  bound- 
ary between  them,  and  well  established  and 
known  by  all  parties.  The  deeds  to  neither 
party  call  for  any  natural  or  artificial  ob- 
jects, but  call  for  corner  and  distance,  which 
would  give  to  appellant  141  acres,  and  to  ap- 
pellee 160.  It  appears  that  from  the  west- 
ern line  of  appellee's  land,  as  established  as 
before  stated,  to  tbe  eastern  line,  if  tbe  east- 
ern line  of  .the  land  formerly  owned  by 
Shelby  county  be  the  eastern  line  of  bis 
tract,  will  contain  an  excess  of  about  16 
acres,  and  that  between  the  dividing  line,  be- 
fore referred  to,  and  the  point  which  will  be 
reached  by  the  length  of  the  northern  and 
southern  lines  of  tioth  tracts,  measured  from 
the  eastern  line  of  the  Shelby  county  tract, 
there  willbealikedeflclency  in  appellee's  tract. 
It  Is  not  shown  that  there  is  any  obstacle  to 


placing  the  western  line  of  appellee's  tract 
at  the  distance  called  for  from  the  dividing 
line;  but,  if  such  obstacle  exists,  it  oaqnot 
effect  the  right  of  the  parties.  The  dividing 
lines  between  the  tracts  having  been  actually 
established  before  the  purchases  were  made 
of  tracts  on  each  side  of  it,  and  the  deeds 
under  which  they  claim  having  been  made, 
and  known  by  the  parties  to  have  been  made, 
with  reference  to  that  line,  they,  and  all  per- 
sons claiming  througli  them,  are  bound  by  it 
No  question  can  arise  between  the  original 
purchasers  and  their  vendors,  other  than  as 
to  tbe  true  locality  of  tbe  dividing  line  as  es- 
tabllkbed  at  the  time  the  purchases  were 
made.  Tbe  court  below  so  held,  and  its 
judgment  will  be  affirmed. 


Sjubkrun  at  al.  v.  Westerxan  et  oL 
(Supreme  Court  of  Texat.  ,Nov.  15, 1880.) 
CkixKuitrnr  Pbopkbtt. 
Where  •  deed  is  executed  more  than  four 
years  after  tbe  marriage  of  the  grantee  to  a  tbtrd 
wife,  the  presumption  is  that  it  is  the  community 
property  <n  that  marital  onion,  and,  to  establish  a 
trust  in  the  land  in  favor  of  the  heirs  of  the  second 
wife,  it  must  appear  that  the  land  was  paid  for 
with  the  funds  oelonglng  in  common  to  the  hus- 
band and  the  hairs  of  tbe  second  wife. 

Appeal  from  district  court,  Hopkins 
eounty;  E.  W.  Terhune,  Judge. 

Suit  for  partition  of  six  tracts  of  land. 

King  &  Whittle,  for  appellants.  Leach 
dt  Templeton  and  Hiram  Glass,  for  ap- 
pellees. 

Oaines.  J.  Wilson  T.  Westerman  was 
first  married  in  1845.  The  wife  of  that  mar- 
riage having  died,  be  was  ag^in  united  in 
wedlock,  in  1850,  to  one  Margaret  T.  Smith. 
She  died  in  1857,  and  again,  in  1858,  be  was 
married  to  Susan  J.  Davis.  He  died  in  1864, 
leaving  his  last  wife  surviving  him.  He 
also  left  two  children  by  his  third  wife,  to- 
wit,  H.  B.  Westorman  and  P.  6.  Westerman. 
By  his  first  wife,  Wilson  T.  Westerman  left 
a  son,  Charles,  and  by  his  second,  a  son, 
John,  and  a  daughter,  Malinda,  all  of  whom 
conveyed  their  interests  iu  the  lands  in  con- 
troversy to  appellant,  J.  M.  Kimberlin.  By 
his  second  wife  he  also  left  a  son,  G«orge, 
who  died  unmarried,  and  without  issue,  and 
a  daughter,  who  married  Kimberlin,  and 
subsequently  died,  leaving  two  minor  chil- 
dren. This  snit  was  brought  by  the  last  wife, 
joined  by  her  present  husband  and  H.  B.  and 
P.  B.  Westerman,  her  sons  by  Wilson  T. 
Westerman,  against  J.  N.  Kimberlin  and 
his  two  minor  children  by  Sclothe  Wester- 
man, for  the  partition  of  six  iracts  of  land 
which  were  conveyed  to  Wilson  T.  Wester^ 
man  in  his  lifetime.  A  liecreewasentored  for 
a  partition  of  tbe  property  among  the  parties 
according  to  the  respective  interests  in  each 
parcel  as  found  by  the  court;  and  from  that 
decree  the  defendants  below  prosecute  this 
appeal,  assigning  only  that  the  court  erred 
in  finding  that  a  tract  of  land  known  as  the 
"Sparks  Surrey"  was  community  property 
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of  W.  T.  Westerman  and  bis  third  wife,  and 
io  not  holding  that  it  was  the  community 
property  of  him  and  his  second  wife.  The 
deed  to  Westerman  for  this  tract  of  land  was 
executed  in  1862,  more  than  four  rears  after 
his  marriage  to  his  third  wife,  and  the  pre- 
BQinption  is,  that  it  was  the  community  prop- 
erty of  that  marital  union.  To  establish  a 
trust  in  the  land  it  was  necessary  for  the  ap- 
pellants to  show  that  it  was  paid  for  with 
the  property  or  funds  which  belonged  in 
common  to  the  husband  and  tjie  heirs  of  the 
second  wife.  Upon  this  question  the  evi- 
dence was  conflicting.  There  was  some  tes- 
timony introduced  by  appellants  which  tend- 
ed to  support  this  conclusion,  but  it  was  not 
of  a  satisfactory  character.  On  the  other 
tiand,  Mrs.  Jones,  the  third  wife,  testified 
that  the  land  was  paid  for  with  money  made 
by  the  husband  after  their  marriage.  Under 
this  state  of  case,  the  court  did  not  err  in 
the  conclusion  that  the  tract  of  land  in 
question  belonged  to  the  community  of  Wes- 
terman and  his  third  wife.  There  is  no 
error  in  the  proceedings  pointed  out  by  the 
assignment  and  the  judgment  is  affirmed. 


Hendsbsok  e.  Lindlet. 

(Supreme  Court  of  Texas.    Nov.  199, 1889.) 

AsxnnsTBATOB's  Balm  to  Pxt  Dbbts— Parti- 

TIOK. 

1.  After  a  decree  under  Act  Tex.  Aug.  9, 1870, 
(Iaws  Ifith  Leg.  117,)  providlnjf  for  the  distribu- 
tion of  decedent's  estates  after  13  months  from  the 
issue  of  letters,  and  the  retention  by  the  executor 
of  suf&ciont  assets  to  pay  all  debts  that  have  been 
or  may  yet  be  established,  the  court  has  no  author- 
ity to  order  a  sale  of  any  of  the  property  so  parti- 
tioned for  the  payment  of  debts,  npon  tne  amount 
retained  proving  insufficient 

2.  An  unrecorded  decree  in  partition  may  be 
read  in  evidence  against  a  purchaser  at  a  void  sale, 
who  knew  that  the  sale  bad  been  forbidden,  as 
Bev.  St.  Tex.  art.  4339,  providing  that  no  decree  in 
partition  or  judgment  in  which  title  to  land  is  re- 
oovered  can  be  offered  in  evidence  till  it  has  been 
recorded  in  the  county  in  which  the  land  lies,  is 
intended  for  the  protection  of  bonaflde  purohas- 
eta  without  notice  only. 

8.  Theproperty  of  a  decedent  having  been  par- 
titioned between  the  widow  and  her  son,  who  sub- 
sequently died  unmarried,  a  deed  signed  by  her,  as 
the  administratrix  and  sole  heir  of  her  husband. 
passes  her  title,  and,  even  if  it  does  not,  it  cannot 
be  questioned  by  one  who  claims  title  under  a  void 
sale  of  the  property  as  that  of  the  decedent. 

i.  The  fact  that  the  application  for  an  order 
la  addressed  to  a  certain  person  as  county  judge 
creates  no  presumption  that  he  was  the  county 
jtidge  when  the  order  was  made. 

Appeal  from  district  court,  Hopkins  coun- 
ty; E.  W.  Tebhume,  Judge. 

Trespass  to  try  title  by  W.  F.  Henderson 
against  Eli  F  Lindley.  Plaintiff  appeals 
from  a  judgment  for  defendant. 

Henderson  <£  Blocker  and  Croft  di  Croft, 
for  appellant.  Perkins,  Gilbert  <ft  Perkins, 
for  appellee. 

Oaikxs,  J.  This  was  an  action  of  tres- 
pass to  try  title,  brought  by  appellant  against 
appellee.  The  facts  which  gave  rise  to  the 
litigation  are  as  follows:    The  land  in  con- 


troversy was  the  property  of  J.  M.  Lindley 
at  the  time  of  his  death,  which  occurred  in 
1873.  He  left  as  his  sole  heirs  bis  wife,  Mrs. 
Starkle  Lindley,  and  a  minor  son.  It  appears 
that  an  administrator  was  appointed  and 
qualified ;  that  the  estate  was  administered  in 
part;  and  that  the  administration  became  va- 
cant. At  all  events,  it  is  clearly  shown  by 
the  record  in  this  case  that  some  time  in  1877 
one  Martin  was  appointed  administrator  d« 
bonis  rum  of  theestate.  During  this  admin- 
istration, in  September.  1877,  Mrs.  Lindley, 
in  her  own  behalf,  and  as  guardian  of  her 
minor  sou,  made  application  to  the  county 
conrt  for  a  partition  of  the  real  estate  belong- 
ing to  the  intestate  at  the  time  of  his  death, 
alleging  that  all  the  debts  against  the  estate 
had  been  paid  except  a  certain  claim  in  favor 
of  one  Solomon,  which  had  been  rejected,  and 
upon  which  suit  had  been  brought,  and  that 
enough  money  remained  in  the  hands  of  the 
executor  to  pay  that  debt  should  it  be  estab- 
lished as  a  justdaim  against  the  estate.  The 
prayer  of  the  petition  was  granted,  and  the 
commissioners  appointed  m»le  a  partition  of 
all  the  real  estate  which  was  the  separate 
property  of  the  deceased,  allotting  to  Mrs. 
Lindley  a  life-estate  in  certain  parcels,  deemed 
to  be  a  third  in  value  of  the  estate,  and  to 
her  minor  son  the  remainder  in  such  parcels, 
and  all  of  the  other  lands  divided  in  fee-sim- 
ple. Tlie  parcels  were  specifically  described, 
and  embraced  the  tract  of  land  in  controversy 
in  this  suit.  The  report  of  the  commission- 
ers was  approved,  and  the  partition  confirmed, 
by  the  county  court,  at  the  January  term, 
1878.  The  son  subsequently  died,  being  of 
very  tender  years,  and  Mrs.  Lindley  married 
one  Spencer.  In  May,  1888,  joined  by  her 
husband,  she  conveyed  the  land  in  controver- 
sy to  appellee.  In  1887  J.  M.  Blanding  be- 
came administrator  de  bonis  non  of  the  es- 
tate. The  Solomon  claim  against  the  estate 
having  been  established,  and  the  fund  set 
apart  for  its  payment  having  been  entirely 
lost  by  the  default  of  the  former  administra- 
tor, Martin,  an  order  was  made  directing  a 
sale  of  the  lands  belonging  to  the  estate  for 
the  payment  of  debts.  Under  this  order  the 
tract  in  controversy  was  sold  by  the  admin- 
istrator, and  purchased  by  the  appellant. 

The  main  question  in  the  case  is  as  to  the 
effect  of  the  order  of  the  court  directing  a 
partition  of  the  lands  of  the  estate,  and  that 
confirming  the  partition  made  by  the  com- 
missioners in  pursuance  of  the  former  order. 
Section  94  of  the  act  of  August  9,  1876,  pro- 
vides that  "at  any  time  after  the  first  term 
of  the  court,  after  the  expiration  of  12  months 
from  the  original  grant  of  letters  testament- 
ary, or  of  administration,  the  heirs,  devi- 
sees, or  legatees  of  the  estate,  or  any  of  them, 
may  by  their  complaint  in  writing  filed  in 
the  county  court,  cause  the  executor  or  ad- 
ministrator, and  the  heirs,  devisees,  or  lega- 
tees, to  be  cited  to  appear  at  a  regular  term 
of  the  court  and  show  cause  why  a  partition 
and  distribution  should  not  be  made  among 
the  heirs,  devisees,  or  legatees  of  the  residue 
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of  the  estate,  If  any  thete  be,  after  retaining 
in  the  hands  of  the  executor  or  administrator 
a  sufficient  portion  thereof  to  pay  all  debts 
of  every  kind  against  the  estate  that  have 
been  allowed  and  approved  or  established  by 
suit,  or  that  have  been  rejected  by  the  execator 
or  administrator,  or  not  approved  by  the 
county  judge,  and  may  yet  be  established. 
If  it  shall  appear  to  the  judge  after  the  serv- 
ice of  such  citation  that  there  is  any  resi- 
due of  the  estate,  he  shall  order  it  to  be  so 
partitioned  and  distributed."  Laws  15tb 
Leg.  117.  The  evident  object  of  this  provis- 
ion was  to  enable  the  heirs  to  take  possession 
of  so  much  of  the  estate  as  was  not  necessary 
for  the  purpose  of  paying  the  debts  of  the  de- 
cedent. A  preceding  section  had  provided 
that  the  payment  of  all  claims  not  presented 
to  the  executor  or  administrator  within  12 
montlis  from  the  grant  of  letters  should  be 
postponed  until  claims  previously  presented 
had  been  satisfied.  Hence  it  was  reasonable 
to  conclude  that  after  the  12  months  liad 
lapsed,  as  a  rule,  all  claims  would  have  been 
presented,  and  that  it  would  then  be  practi- 
cable to  determine  with  reasonable  certainty 
how  much  of  the  estate  was  required  to  dis- 
charge the  claims  against  it.  It  may  also 
have  been  considered  that  it  would  be  just  to 
the  heirs  after  that  period  that  all  of  the  es- 
tate not  required  for  the  payment  of  debts 
should  be  permanently  withdrawn  from  the 
control  of  the  court  and  turned  over  to  them. 
We  are  of  opinion,  therefore,  that  the  effect 
of  a  decree  of  parliition  made  in  the  county 
court  under  the  act  of  1876  was  to  place  the 
property  beyond  the  jurisdiction  of  the  pro- 
bate court,  and  to  leave  it  no  longer  subject 
to  be  administered.  The  result  of  a  rule  that 
would  permit  the  partition  of  an  estate,  either 
in  whole  or  in  part,  among  the  heirs,  and 
then  allow  the  administrator  td  resume  con- 
trol, and  to  sell  it  for  the  payment  of  debts, 
would  lead  to  inextricable  confusion,  and  in 
some  cases  to  great  injustice.  We  think, 
therefore,  that  the  intention  of  the  statute 
was  that  the  partition,  when  made,  should  be 
final,  and  that  property  once  partitioned,  ac- 
cording to  the  law  under  consideration,  should 
be  deemed  as  effectually  administered  as  if 
sold  by  the  administrator,  and  should  not  be 
again  subjected  to  the  payment  of  debts 
through  the  jurisdiction  of  the  county  court. 
It  follows  that  if  the  order  of  the  court,  con- 
firming the  partition  of  the  property  between 
Mrs.  Llndley  and  her  son,  is  to  be  held  valid 
in  this  suit,  the  sale  of  the  property  in  con- 
troversy by  the  subsequent  administrator,  by 
virtue  of.  the  order  of  the  county  court,  was 
a  nullity,  and  passed  no  title. 

Many  objections  are  urged  to  the  validity 
of  the  orders  of  partition,  but,  with  one  ex- 
ception, they  are  such  as  go  to  the  reguiarity 
of  tlie  proceedings,  rather  than  to  the  j  urisdio- 
tion  of  the  court.  It  may  be  doubted  wheth- 
er the  partition  was  not  in  strict  accordance 
with  the  act  of  1876,  since  many  of  the  pro- 
visions of  the  Revised  Statutes  on  which  the 
objections  seemed  to  be  based  are  not  found 


in  that  act.  At  all  events,  it  was  in  sub- 
stantial compliance  with  the  law,  and  the 
final  order  was  such  as  the  court  clearly  had 
the  jurisdiction  to  make.  It  is  objected, 
however,  that  the  orders  are  void,  because 
the  judge  who  made  them  was  disqualified  to 
sit  in  the  case.  It  is  claimed  that  8.  R.  Frost 
was  the  judge  who  made  the  orders,  but  this 
does  not  appear.  The  application  was  ad- 
dressed to  him  as  county  judge,  but  it  does 
not  follow  that  he  was  county  judge  when 
the  orders  were.made.  We  cannot  judicially 
know  who  the  county  Judge  was  at  that  time. 
Lane  v.  Doak,  48  Tex.  227.  It  is  further 
claimed  that  he  was  counsel  in  the  suit  for 
the  establishment  of  the  Solomon  claim 
against  the  estate.  This  conclusion  is  based 
upon  the  fact  that  it  appears  that  Frost  & 
Barry  were  attorneys  for  plaintiff  in  that  suit; 
but  neither  does  this  court  judicially  know 
that  8.  R.  Frost  was  a  member  of  that  firm, 
nor  does  the  fact  that  Judge  Frost,  as  attor- 
ney, in  1884,  presented  the  established  claim 
to  the  county  court  prove  that  he  was  the  at- 
torney who  instituted  and  prosecuted  the  suit 
to  judgment.  This  is  not  a  matter  in  which 
we  are  to  deal  in  remote  presumptions.  The 
court  below  found  that  it  was  not  proved  that 
Frost  was  the  judge  when  the  order  whs 
made,  and  we  think  the  finding  correct.  We 
do  not  wish,  however,  to  be  understood  as 
holding  that  even  if  Judge  Frost  were  attor- 
ney in  the  case  of  Mrs.  Solomon  against  the 
estate  he  was  disqualified  by  reason  of  that 
fact  to  make  the  orders  in  question,  if,  indeed, 
he  did  make  them. 

When  the  defendant  offered  in  evidence 
the  orders  of  the  county  court,  making  a  par- 
tition of  the  estate,  the  plaintiff  objected,  on 
the  ground  that  it  was  not  shown  that  they 
had  ever  been  recorded  in  Hopkins  county. 
By  the  literal  terms  of  the  statute  no  decree 
for  the  partition  of  land,  or  judgment  in 
which  the  title  to  any  land  is  recovered,  can 
be  offered  in  evidence  in  any  case  until  it 
has  been  recorded  in  the  county  where  the 
land  lies.  Rev.  St.  art.  4339.  But  in  Russell  v. 
Farquhar,  55  Tex.  355,  it  was  held,  in  effect, 
tliat  the  object  of  the  statute  was  merely  to 
give  notice  to  purchasers,  and  that  such  a 
judgment  or  decree  could  be  introduced  in 
evidence  in  any  case,  except  as  against  a  bona 
flde  purchaser  witiiout  notice.  It  is  true  that 
in  that  case  the  judgment  was  one  between 
the  parties  to  the  suit  in  which  it  was  admit- 
ted; but  we  apprehend  there  can  be  no  differ- 
ence in  principle  when  it  is  offered  in  a  aeo- 
ond  suit  between  the  same  parties,  and  when 
the  second  suit  is  between  other  parties.  We 
are  of  opinion  that  in  tliis  case  the  appellant 
cannot  claim  to  be  a  bona  flde  purchaser 
without  notice,  since  he  testified  that  before 
he  bought  the  sale  was  forbidden  by  an  at- 
torney representing  Mrs.  Lindley  or  sonos 
other  person.  Besides,  he  could  not  be  an 
innocent  purchaser  under  a  void  sale. 

It  is  urged  in  behalf  of  appellant  that  tbe 
court  erred  in  admitting  the  decree  of  parti- 
tion in  the  probate  court,  because  the  deed 
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from  Mm.  Spencer,  formerly  Mrs.  Lindley,  to 
appellee  is  signed  by  ber  as  administratrix;  of 
the  estate  of  J.  M.  Lindley,  and  as  his  sole 
heir.  It  is  argued  that  she  bad  no  order  to 
sell  as  administrator,  and  that  she  was  not 
sole  heir.  Technically  she  was  not  the  sole 
heir,  but  by  the  death  of  her  son  she  was  the 
sole  owner,  and  we  think  the  con\eyance 
passed  her  title,  at  least  by  estoppel.  But  it 
matters  not  if  the  title  remained  In  her;  the 
decree  of  partition  showed  that  appellant  ac- 
quired no  title,  and  it  did  not  matter  whether 
the  appellee  had  title  or  not.  The  appellant 
could  only  recover  upon  the  strength  of  his 
own  title.  There  are  other  assignments  of 
error,  but  they  are  based  upon  rulings  that 
in  no  manner  affect  the  correctness  of  the 

iadgment,and  need  not  be  considered.  There 
I  no  error  In  the  judgment,  and  it  is  affirmed. 


Lbe  t.  Hendersom. 

(Supreme  Court  of  Texas.    Nov.  23, 1889.) 

▲DMINUnUTOB'S  BxiM  TO  PaT  DeBTS— FABTITIOH 

— Community  Propkbtt. 

1.  An  order  of  court,  directing  all  the  land  be- 
longinK  to  a  decedent's  estate  to  be  divided  be- 
tween me  widow  and  son,  may  be  revoked  at  any 
time  before  pai-titlon  is  actually  made  and  any  por- 
tion of  the  laud  ordered  to  be  sold  for  the  payment 
of  debts. 

9.  A  representation  by  an  adminiatrator,  in  an 
application  to  have  bis  bond  reduced,  that  all  the 
estate  was  distributed  except  the  money  in  his 
hands,  does  not,  where  the  facts  are  otherwise,  de- 
pri've  the  court  of  power  to  order  a  sole  of  the  land 
belonging  to  Uie  estate. 

8.  Community  property  is  subject  to  the  sep- 
arate debts  of  the  husband  under  the  old  law  of 
Texas  relating  to  husband  and  wife,  which  is  sub- 
■tantially  re-enaoted  by  Bav.  Sb  Tex.  tit.  fiO. 

Appeal  from  district  court,  Navarro  coun- 
ty; N.  G.  KiTTKELL,  Judge. 

/.  F.  Stout  and  W.  W.  Sellew,  for  appel- 
lant.   Stmkina  &  Nehlett,  for  appellee. 

OAtNBB,  J.  This  was  an  action  of  tres- 
pass to  try  title,  brought  by  appellee  against 
appellant  to  recover  a  lot  in  the  city  of  Cor- 
sicana.  The  facta  oat  of  which  this  litiga- 
tion arose  are  the  same  ab  those  in  the  case  of 
Henderson  v.  Lindley,  ante,  979,  (this  day  de- 
cided.) except  in  one  particular,  namely: 
The  lot  in  controversy  was  the  common  prop- 
erty of  J.  M.  Lindley  and  his  wife,  and  was 
not  set  apart  in  the  partition  made  by  the 
commissioners  and  approved  by  the  court.  If 
it  bad  actually  been  embraced  in  that  parti- 
tion, we  should  be  compelled,  upon  the 
principles  announced  in  the  case  referred  to, 
to  reverse  the  judgment  from  which  this  ap- 
peal Is  taken.  Appellant  contends  that,  al- 
though this  lot  was  not  actually  set  apart  in 
partition,  the  order  of  the  court,  directing 
all  the  real  property  belonging  to  the  estate 
to  be  divided  between  the  widow  and  son  of 
the  deceased,  had  the  effect  to  place  it  beyond 
the  jurisdiction  of  the  county  court,  and  to 
render  any  subsequent  order  of  the  court  for 
its  sale  for  the  payment  of  debts  a  nullity. 
We  do  not  concur  in  this  view.    We  are  cited 


by  counsel  for  appellant,  in  support  of  their 
position,  to  that  line  of  decisions  in  this  court 
which  holds  that  a  judgment  in  the  district 
court  in  a  partition  suit,  which  Axes  the 
rights  of  the  parties,  Is  a  final  judgment,  from 
which  an  appeal  may  be  taken,  although  a 
subsequent  decree  is  necessary  in  order  to 
make  an  actual  partition  of  the  property. 
The  argument  is  more  plausible  than  sound. 
We  do  not  think  it  was  the  intention  of  the 
legislature  to  give  a  mere  order  of  partition 
the  effect  of  taking  away  the  jurisdiction  of 
the  county  court  to  order  a  sale  of  the  prop- 
erty. We  are  of  opinion .  that  at  any  time 
after  such  an  order  is  entered,  and  before  the 
partition  is  actually  made  and  approved,  it 
would  be  competent  for  the  court,  should  a 
necessity  appear,  to  revoke  that  order,  and 
to  direct  a  sale  of  any  portion  of  the  property 
to  pay  debts.  When  the  administrator  is  or- 
dered to  turn  the  property  over  to  the  heirs, 
then,  and  not  until  then,  the  court  loses  its 
jurisdiction  over  it.  Why  this  lot  was  omit- 
ted, when  all  the  other  real  estate  was  divided, 
does  not  appear.  It  was  specifically  men- 
tioned in  the  application  for  the  partition, 
and  it  would  seem  not  to  have  been  inad- 
vertently overlooked.  It  may  be  that  the 
court  or  the  administrator  concluded  that  the 
amount  retained  to  pay  debts  might  not  be 
sufficient,  and  that  therefore  the  commission- 
ers were  ordered  not  to  divide  it  The  lot  in 
controversy  not'  having  been  in  fact  distrib- 
uted, and  having,  as  we  think,  remained 
subject  to  the  jurisdiction  of  the  county  court, 
the  fact  that  the  administrator,  in  an  appli- 
cation to  have  his  bond  reduced,  represented 
that  all  the  estate  had  been  distributed  ex- 
cept the  money  in  his  hands,  did  not  have  the 
effect  to  take  away  the  power  of  the  court  to 
order  a  sale  of  the  property.  It  may  be  evi- 
dence that  he  thought  all  the  lands  had  been 
partitioned,  but  his  opinion  neither  changed 
the  fact  nor  affected  the  law.  It  appears  that 
the  debt  for  which  the  property  was  sold  was 
the  separate  debt  of  the  huslmnd,  and  it  is 
claimed  that,  the  lot  being  community  prop- 
erty, the  sale  passed  only  the  husband's  inter- 
est therein.  It  was  held,  under  the  laws  as 
they  existed  before  the  passage  of  the  Revised 
Statutes,  that  community  property  was  sub- 
ject to  the  antenuptial  debts  of  the  wife, 
(Taylor  v.  Murphy,  50  Tex.  291,)  and  we 
think  there  is  a  stronger  reason  for  holding 
such  property  subject  to  like  debts  of  the 
husband.  There  has  been  some  change  of 
the  language  of  the  old  statutes  as  incorpo- 
rated into  the  new,  but  we  think  there  is  no 
substantial  change  intended.  The  commis- 
sioner who  revised  the  statutes  reported  that 
title  50,  upon  "'Husband  and  Wife,'  was  sub- 
stantially a  reproduction  of  the  old  law." 
See  2  Sayles,  Civil  St.  728.  We  conclude  that 
the  administrator's  sale  to  appellee  passed 
the  title  of  both  the  husband  and  wife  in  the 
lot  in  controversy. 

We  have  passed  npon  the  decisive  ques- 
tions in  the  case.  The  question  of  notice  to 
appellee  need  not  be  considered.    There  are 
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manyassignmrnts  and  propositions  in  appeU 
iHiit's  brief,  but  all  depend  upon  the  ques- 
tions decided,  and  are  too  numerous  to  be 
considered  in  detail.  Tbe  judgment  is  af> 
firmed. 


Cttt  of  Ck)R8ioAKrA  e.  Cabb. 

(Supreme  Court  of  Texas,    Not.  S6, 1889.) 

JaBisDicTioN— Nxrr  Tbiai/— Abssno  or  WiTxaaa 

— liUMIOIPAI.  Ck>BF0BATI0I(»— CONTBAOTS. 

1.  An  objection  to  the  jnriadictlon  of  •  district 
court  on  tbe  ground  fbat  at  tbe  time  of  tbe  trial  a 
special  judge  was  engaged  in  tbe  trial  of  another 
cause,  in  tbe  district  conrt  of  the  same  county,  Is 
too  late,  if  not  made  till  after  Judgment. 

9.  The  judge's  qualification,  appended  to  a  bill 
of  ezoeptions  to  tbe  refusal  of  a  continuance  on  ao- 
oount  of  the  absence  of  a  witness,  stated  that  the 
witness  is  a  merchant  in  business  within  six 
blocks  of  tbe  court-house,  and  his  presence  could 
have  been  had,  if  desired  by  the  party,  and  that  it 
appeared  on  tbe  trial  that  he  could  not  have  bad 
any  knowledge  of  the  subject-matter  at  the  time 
tbe  cause  of  action  arose,  and  that  tbe  motion  for 
a  new  trial  seta  forth  no  facts  that  could  bare 
been  proven  by  the  witness.  Held,  that  this  did 
not  show  any  reason  to  deprive  the  party  of  tbe 
privilege  of  taavine  the  witness  sworn,  and  of  pro- 
cess to  oring  him  into  court,  nor  that  his  attend- 
ance could  nave  been  procured  at  the  trial;  and 
the  refusal  of  the  continuance  was  erroneoua 

8.  A  city  ordinance  instructing  a  committee 
"to  have  a  map  made''authortzes  payment,  not 
only  for  making  the  map,  but  also  for  the  neooo 
sary  surveying. 

Appeal  from  district  court,Navarro county; 
BuFtrs  Habdt,  Jadge. 

Action  by  G«orge  W.  Cair  against  tbe  city 
of  Corsicana  for  services  as  city  engineer. 
Tbe  city  appeals  from  a  judgment  for  plain- 
tiff. 

Simkint  d  Neblett,  for  appellant. 

Henrt,  J.  Appellee  sued  the  city  of  Oor- 
sicana,  alleging  that  as  city  engineer  he  had 
done  certain  surveying  for  the  city,  for  doing 
which  he  was,  by  its  ordinances,  entitled  to 
pay  at  the  rate  of  1  cent  per  foot  for  tbe  dis- 
tance necessarily  and  actually  run,  and  20 
cents  for  each  100  words,  for  recording  all 
field-notes.  He  sued  for  S653. 42,  and  recov- 
ered judgment  for  9321,  with  interest  there- 
on from  the  5th  day  of  June,  lb88. 

Tbe  cause  was  tried  without  a  jury;  and 
it  appears  from  a  bill  of  exceptions  that  when 
it  was  called,  and  during  its  trial,  and  when 
judgment  in  it  was  rendered,  a  special  judge 
was  engaged  in  the  trial  of  anotlier  case  in 
the  district  court  of  Navarro  county,  to  try 
which  the  regular  judge  was  disqualified. 
No  objection  on  that  account  was  raised  to 
the  trial  of  this  cause  until  after  judgment  in 
it  had  been  rendered.  It  was  then  made,  on 
tbe  ground  of  want  of  jurisdiction,  because 
there  could  not  lawfully  be  two  district 
courts  in  session  at  tbe  same  time  in  Navar- 
ro county.  The  objection  was  taken  too  late. 
A  party  cannot  be  allowed  to  go  through  a 
trial  without  objection,  and,  upon  falling  to 
get  a  judgment,  tlien  object  to  tbe  proceed- 
ings. If  tbe  objection  went  to  tlie  jurisdic- 
tion, it  would  t)e  otherwise.  Unless  it  can 
be  shown  that  a  party  ia  deprived  of  some 


substantial  right  by  the  fact  that  another 
trial  is  being  conducted  in  the  district  court 
of  the  county,  when  his  own  case  is  pot  on 
trial,  we  see  no  reason  why  the  two  trials 
may  not  be  proceeded  with  at  the  same  time. 
It  is  not  a  jurisdictional  question.  There 
may  be  involved  a  question  of  substantial 
right.  If  such  a  question  arises,  it  ought  to 
be  presented  at  the  earliest  opportunity.  If 
not  so  presented,  it  should  be  treated  as 
waived. 

The  defendant  made  an  application  for  a 
continuance  on  account  of  the  absence  of 
Stephen  Smith  and  three  other  witnesses. 
The  application  was  for  a  first  continuance, 
and  complied  with  the  law.    All  of  the  wit- 
nesses named,  except  Smith,  appeared  and 
testified.    The  judge  appended  tbe  following 
statement  to  the  bill  of  exceptions:  "Tbe 
witness  Stephen  Smith  is  a  merchant  doing 
business  within  six  blocks  of  the  court-house 
where  the  trial  was  had,  and  the  presence  of 
said  witness,  if  desired  by  the  city,  could 
have  been  had  on  the  trial,  which  lasted  all 
of  one  day  and  part  of  the  next.    Said  wit- 
ness Smitli  was  at  the  date  of  the  trial,  and 
is  now,  one  of  the  city  council,  as  appeared 
by  the  evidence  on  tbe  trial;  and  it  further 
appeared  on  tbe  trial  that  said  Smith  could 
not  have  had  any  knowledge  of  the  subject- 
matter  of  the  litigation  at  the  time  tbe  cause 
of  action  arose.     This  exception  is  also  qual- 
ifled  by  reference  to  motion  for  new  trial, 
which  fails  to  set  forth  any  fact  in  any  man- 
ner that  could  have  been  shown  by  said  wit- 
ness."   In  the  case  of  Campion  v.  Angler, 
16  Tex.  93,  this  court  said:  "It  not  unfre- 
quently  happens  that  we  would  be  at  a  loss 
to  discover  upon  what  ground  a  continuance 
has  been  refused,  were  it  not  for  reasons  con- 
tained in  the  bill  of  exceptions.    When  called 
upon  to  sign  a  bill  of  exceptions,  the  court 
may  state  very  satisfactory  reasons,  apparent 
to  tbe  court  there,  which  would  not  otherwise 
be  made  to  appear  to  this  court,  as  that  the 
evidence  sought  was  in  fact  within  the  reach 
of  the  party,    •    •    •    or  there  was  evi- 
dence before  the  court  that  the  affidavit  was 
not  in  fact  true. "    We  do  not  think  the  most 
liberal  application  of  the  rule  can  b;«  made  to 
embrace  such  a  case  as  this.    We  see  no  ol>- 
jection  to  tbe  judge  stating  bis  reasons  for 
making  the  ruling  as  a  qualification  to  tbe 
bill  of  exceptions.    But,  if  the  refusal  rests 
on  a  fact  not  supported  by  tbe  affidavit  of  a 
credible  witness,  it  ought  at  least  to  be  witb- 
in  tbe  personal  knowledge  of  the  judge,  and 
not  a  mere  conclusion  from  other  faists  known 
to  him.    Tbe  judge  may  have  sufficiently 
known  where  the  witness  resided  and  did 
business  to  have  justified  his  appending  a 
statement  thereof  to  the  bill  of  exceptions: 
but  be  could  not  know  what  the  witness 
would  testify  when  sworn  in  any  manner 
that  would  authorize  him  to  deprive  a  liti- 
gant of  the  privilege  of  having  him  sworn, 
and,  as  a  consequence,  of  process  to  bring 
him  into  court.     While  the  qualiBcation  (J 
tbe  judge  to  the  bill  of  exceptions  shows  that 
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the  witness  did  bnsinessTery  near  the  court- 
house, it  falls  very  much  short  of  showing 
that  his  attendance  could  have  been  procured 
at  the  trial;  and  that  was  the  important  ques- 
tion. We  think  the  application  was  suffi- 
cient, and  that  a  continuance  ought  to  have 
been  granted. 

PlairtifF  introduced  in  evidence  what  tb« 
record  styles  an  "ordinance"  of  the  city,  in 
the  following  words:  "The  cemetery  com- 
mittee was  instructed  to  have  a  map  made  of 
the  new  addition  to  the  cemetery,  and  placed 
with  the  city  sexton."  He  testified  that  he 
surveyed  the  addition  to  the  cemetery,  and 
laid  it  o£F  into  blocks  and  lots,  projecting  the 
streets  and  alleys  of  the  old  cemetery  through 
the  addition,  and  charged  1  cent  a  foot  for 
the  necessary  Purveying,  amounting  to  0166; 
that  he  staked  off  the  corners,  and  made  a 
map  of  the  work,  and  recorded  it,  with  the 
surveying  done,  in  the  engineer's  record. 
For  this  hist  work  his  charge  was  984.  It  is 
objected  that  the  ordinance  quoted  only  au- 
thorized payment  for  making  the  map,  and 
it  was  therefore  error  to  allow  pay  for  doing 
the  surveying.  It  is  evident  that  it  was  nec- 
essary to  do  the  surveying  in  order  to  make 
the  map,  and  there  was  no  error  in  allowing 
pay  for  it.  The  dates  of  the  performance  of 
his  work  are  not  stated,  and  we  are  not  able 
to  determine  whether  plaintiff  was  entitled 
to  any  interest.  We  think  it  is  a  case  for  the 
application  of  the  law  allowing  interest  on 
open  sccount-s,  and  that  he  was  entitled  to 
have  judgment  for  such  interest  as  accrued 
subsequent  to  the  1st  day  of  January  next 
following  the  accrual  of  the  indebtedness. 
The  judgment  is  reversed,  and  the  cause  re- 
manded. 


B1.AIB  tt  aZ.  e.  FuajkY  tt  at. 
(Supreme  Court  of  Texas.    Nov.  36, 1889.) 

FBAUDULXKT  CONVBTAHOaS — EVIDBNOB. 

1.  Statements  by  the  manager  of  a  oorporation 
as  to  all  of  its  delfts,  making  no  mention  of  one  dne 
his  wife,  the  plaintiff,  are  inadmissible  on  the  ques- 
tion of  the  existence  of  that  debt,  they  havins 
been  made  after  the  defendant's  debt  had  aoorued. 
8.  In  an  action  by  the  benefloiary  in  a  trust- 
deed  to  recover  the  proceeds  of  the  property,  which 
has  been  sold  on  attachment  against  the  grantor 
in  the  deed,  an  instruction  that  a  deed  of  trust  is 
void  as  against  otber  creditors,  iHany  part  of  the 
debt,  to  secure  which  it  is  given,  is  fictitious,  is 
erroneous  where  the  pleadings  do  not  allege  tiiat 
the  deed  conveyed  all  the  debtor's  property- 
Appeal  from  district  oourt,  Navarro  coun- 
ty: Sauttei.  B.  Frost,  Judge. 

Action  by  W.  L.  Blair  and  M.  L.  Blair, 
bis  wife,  against  Finlay  &  Brunswig,  and 
(be  sheriff,  to  recover  for  Mrs.  Blair  the 
amount  of  debt  due  her  by  the  Campbell  Drug 
Company,  whose  property  had  been  sold  un- 
der an  attachment  against  the  company  at 
the  suit  of  Finlay  &  Brunswig,  levied  after 
the  execution  of  a  deed  of  trust  for  the  bene- 
fit of  Mrs.  Blair.  The  plaintiffs  appeal  from 
a  judgment  far  defendants. 

Stmkiru  &  Nehlett,  for  appellants.  Stad 
<6  Great  and  E.  O.  Call,  for  appellees. 


Henrt,  J.  The  Campbell  Drug  Company 
was  a  corporation  engaged  in  selling  drugs. 
The  capital  stock  consisted  of  98  shares,  of 
which  one  Freedman  owned  76.  It  was 
claimed  that  the  oorporation  was  indebted, 
by  open  account,  to  Freedman  for  moneys 
advanced  it  by  him  in  conducting  its  busi- 
ness, in  the  sura  of  81,282.97.  Mrs.  Blair, 
the  appellant,  owned  a  tract  of  land,  which 
she  sold  and  conveyed  to  Freedman,  receiv- 
ing, it  is  claimed,  as  part  of  the  considera- 
tion, said  stock  and  debt,  which  were  trans- 
ferred to  her  by  Freedman.  W.  L.  Blair, 
one  of  the  appellants,  was  the  husband  of  M. 
L.  Blair,  and  when  his  wife  purchased  the 
stock  in  the  corporation  he  became  its  active 
manager.  After  her  purchase  of  the  stock 
in  the  corporation,  it  is  claimed,  Mrs.  Blair 
advanced  it  money  until,  with  the  debt  pur- 
chased, it  owed  her,  on  the  8th  day  of  April, 
1888.  the  sum  of  il,652.97.  On  that  date 
the  corporation  owed  other  debts,  including  a 
debt  of  ;9700  to  appellees,  Finlay  &  Bruns- 
wig, and  was  insolvent.  On  the  10th  day  of 
April,  1888,  the  oorporation  executed  a  deed 
of  trust  upon  all  of  its  property,  by  which 
the  trustee  was  authorized  to  take  possession 
of  the  property  and  sell  it,  and  apply  the  pro- 
ceeds to  the  payment  of  another  party  for 
rent,  and  to  the  payment  of  Mrs.  Blair's 
debt  for  the  above-named  sum.  On  the  17th 
day  of  April  next  following,  Finlay  &  Bruns- 
wig sued  the^orporation  to  recover,  their 
debt,  and  at  tnl  same  time  caused  a  writ  of 
attachment  to  be  levied  upon  the  property  of 
the  corporation.  The  property  was  sold  un- 
der the  attachment  proceedings,  and  the  pro- 
ceeds were  appropriated  by  the  plaintiffs  in 
attachment.  This  suit  was  instituted  to  re- 
cover for  Mrs.  Blair,  from  the  sheriff  and 
plaintiffs  in  attachment,  the  amount  of  her 
debt,  charging  that  the  property,  at  the  time 
of  its  seizure,  was  worth  $2,000.  Upon  the 
verdict  of  a  jury,  judgment  was  rendered  in 
favor  of  defendants. 

A  material  issue  on  the  trial  of  the  cause 
was  whether  Mrs.  Blair  was  a  creditor  of  the 
corporation.  On  that  issue  defendants,  over 
the  objections  of  plaintiffs,  were  permitted 
to  prove  by  a  number  of  witnesses  that  at 
different  times  after  the  alleged  accrual  of 
Mrs.  Blair's  debt,  and  after  the  debt  of  Fin- 
lay &  Brunswig  bad  accrued,  her  husband, 
being  the  manager  of  the  business  of  the  cor- 
poration, made  statemenls  about  the  indebt- 
edness of  the  corporation,  mentioning  its 
other  debts  as  all  that  existed,  but  never 
mentioning  or  including  any  debt  due  to  his 
wife.  The  admission  of  such  evidence  was 
error,  for  which  the  judgment  must  be  re- 
versed. It  was  incumbent  upon  appellants 
to  show  by  satisfactory  evidence  the  exist- 
ence of  the  debt  alleged  to  be  owing  to  Mrs. 
Blair.  It  is  not  claimed  that  the  credit  ex- 
tended by  Finlay  &  Brunswig  was  influenced 
by  any  such  representations,  and  no  subse- 
quent failure  by  the  husband  to  mention  her 
debt,  or  direct  statements  by  him  that  it  did 
not  exist,  can  be  allowed  to  ctivest  the  wife 
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of  ber  property  in  the  debt.  The  court 
charged  the  jury;  "If  you  And  from  the  evi- 
dence that  the  debt,  or  any  part  thereof 
claimed  by  Mrs.  Blair,  is  unreal  and  flcti- 
Uoua,  then  the  deed  of  trust  is  void  as  against 
Finlay  &  Brunswig,  if  they  were  cr^itors 
of  the  corporation."  Appellants  object  to 
this  charge,  because  plaintiffs  were  entitled 
to  recover  for  so  much  of  the  claim  sued  on 
as  was  shown  to  be  valid.  The  pleadings  of 
defendant  contain  general  allegations  to  the 
effect  that  the  corporation  was,  at  the  date  of 
the  execution  of  the  deed  of  trust  to  secure 
Mrs.  Blair's  debt,  insolvent,  and  that  it  was 
Oiade  by  it  for  the  parpoae  of  defrauding  its 
creditors.  The  evidence  shows  that  all  of  the 
property  of  the  corporation  was  conveyed  by 
the  deed  of  trust.  The  pleadings  do  not  oon- 
tain  that  allegation.  When  an  insolvent  debt- 
ot  conveys  all  ot  his  property  to  secure  or  pay 
a  debt  that  is  partly  or  wholly  Bctitious,  we 
think  such  charge  as  the  one  quoted  above 
would  be  proper  when  the  Issae  is  made  by 
both  the  pleadings  and  evidence.  The  plead- 
ings  in  this  case  are  not  sufficient  to  warrant 
the  charge.  It  is  urged  that  there  was  no 
evidence  to  sustain  either  the  charge  or  ver- 
dict. Without  asserting  anything  as  to  the 
sufficiency  of  the  evidence  to  sustain  the  ver- 
dict, we  are  not  able  to  conclude  that  there 
was  not  sufficient  to  justify  a  charge  to  the 
jury  on  the  question  of  the  validity  of  plain- 
tiff's  debt.  The  judgment  ia  reversed,  and 
the  cause  remanded.  ^ 


BAINEB  9.  MSNSINO  «<  oZ. 

(Bupreme  Conrt  of  Texa*.    Nov.  96, 1889.) 
Vasim  iir  Civil  CASB»T-FRAin>— Costs. 

1.  A  petition  allegiag  the  breach  of  a  verbal 
oontraot,  which  defendants  confederated  together 
to  induce  plaintiff  to  make,  with  tbe  fraudulent 
intent  to  ruin  him,  and  that  their  acts  in  violation 
of  it  were  done  in  pursuance  of  the  same  scheme, 
but  stating  no  fraudulent  act,  nor  anything  from 
which  fraud  might  be  inferred,  does  not  confer 
JnrisdlcUon  on  a  court  of  a  county  other  than  that 
of  defendant's  residence,  nnder  Rev.  St.  Tex.  art. 
IIVB,  providing  that  inhabitant*  of  the  state  shall 
be  sued  only  in  the  county  of  their  residence,  ex- 
cept on  written  obligations  and  in  cases  of  fraud. 

a.  Under  Rev.  Bt.  Tex.  arL  1421,  providing 
that  tbe  successful  party  to  a  suit  sliaU  recover 
costs  of  his  adversary,  a  judgment  for  costs  of  a 
suit  dismissed  for  want  of  jurisdiction  is  proper. 

Commissioners'  decision.  Appeal  from 
district  court,  Shelby  county;  James  I.  Per- 
KINS,  Judge. 

Action  by  J.  H.  Balnea  against  Mensing 
Bros.  &  Co.,  to  recover  damages  for  breach  of 
contract.  J.  H.  Baines  appeals  from  a  judg- 
ment dismissing  the  action  for  want  of  juris- 
diction of  the  persons  defendant.  Rev.  St. 
Tex.  art.  1198.  provides  that  "no  person  who 
is  an  inhabitant  of  this  state  shall  be  sued 
out  of  the  county  in  wliich  be  has  hia  domi- 
cile, except  in  the  following  cases,  to- wit: 
•  •  •  (5)  Where  a  person  has  contracted 
in  writing  to  perform  an  obligation  in  any 
particular  county,  in  which  case  suit  may  be 
brought  either  in  snch  county  or  where  the 


defendant  has  his  domicile.  *  *  *  (7) 
In  all  cases  of  fraud,  and  in  cases  of  defalca- 
tion of  public  officers,  in  which  cases  suit 
may  be  instituted  In  the  county  in  which  tbe 
fraud  was  committed,  or  where  tbe  defalca- 
tion occurred,  or  where  the  defendant  has  his 
domicile."  Article  1421  provides  that  "the 
successful  party  to  a  suit  shall  recover  of  bis 
adversary  all  the  costs  expended  or  incurred 
therein,  except  where  it  is  or  may  be  other- 
wise provided  by  law." 

Drury  Field  and  B.  B.  Wheeler,  for  ap- 
pellant.   Geo,  W.  DavU,  tat  appellees. 

CoLLARD,  J.  We  have  carefully  exam- 
ined the  petition  in  this  case,  and  failed  to 
find  any  averment  of  fraud  on  the  part  of 
appellees  that  would  justify 'an  action  for 
damages.  The  petition  first  shows  that 
Mensing  Bros.  &  Co..  of  Galveston,  entered 
into  an  agreement  with  plaintiff,  the  appel- 
lant, to  supply  him  with  money  to  buy  eofe> 
ton  at  Timpson,  in  Shelby  county,  to  pay  off 
all  his  debts,  and  to  enable  him  to  carry  on 
his  mercantile  business  at  that  place  during 
the  season,  commencing  on  tbe  1st  day  oC 
October,  1886,  and  ending  the  last  of  April, 
1887;  that  at  the  time  tbe  agreement  was 
entered  into  he  informed  defendants',  agent 
that  he  had  arrangements  with  a  house  in 
Galveston,  who  had  furnished  and  would 
furnish  him  all  the  money  he  needed  in  his 
business.  He  further  al  leged  that  defendants 
agreed  to  handle  the  cotton  he  was  to  ship  to 
them  under  the  contract  at  $1.25  per  bale, 
which  was  25  cents  leas  than  his  house  in 
Galveston  charged  him.  The  petition  fur- 
ther shows  that  he  stopped  business  with  his 
former  house,  and  commenced  with  defend- 
ants under  the  contract;  obtained  from  them 
92,500;  expended  81,300  of  it  in  buying  cot- 
ton, at  which  time,  only  12  days  after  the 
contract  was  made,  one  of  the  Mensings  came 
to  him  and  demanded  of  him  the  return  of 
the  money  not  expended;  that  be  protested^ 
declaring  that  it  would  ruin  him :  but  that  be. 
finally,  was  compelled,  by  the  persistent  de- 
mand of  defendants,  to  return  the  balance  of 
the  sura  advanced,  31,145;  that  he  would 
have  bought  during  the  season  500  bales  of 
cotton,  and  would  have  made  a  profit  cf  S& 
per  bale,  and  so,  by  the  failure  of  defendants 
to  comply  with  their  contract,  be  was  dam- 
aged 92,500.  It  is  alleged  that  the  agreement 
was  made  by  a  verbal  proposition  on  the  one 
side,  and  so  accepted  on  the  other,  and  that 
the  advances  were  to  have  been  made  at 
plaintiff's  place  of  business  in  Shelby  county. 
So  far  the  suit  Is  for  actual  damages  elaimed 
to  be  the  result  of  a  breach  of  the  contract  un 
the  part  of  the  defendants.  Of  the  merits  of 
the  suit  for  such  damages  we  need  not  ex- 
press any  opinion.  Following  the  foregoing 
is  an  allegation  that  the  defendants  "wan* 
tonly  and  maliciously,"  violated  their  con- 
tract, and  "that  defendants  confederated  to- 
gether to  induce  plaintiff  to  make  the  con- 
tract, with  thefraudulentintentto  ruin  hina^ 
break  up  liia  business,  and  destroy  his  credit: 
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and  that  their  acts  were  done  in  the  further- 
ance of  a  scheme  devised  by  them  to  ruin 
him,  and  as  a  result  he  was  vexed  and  har- 
assed with  attachment  suits,  which  required 
him  to  payout  large  sums  of  money  in  attor- 
neys' fees,  in  defending  the  suits,  to-wit, 
91.200."  The  prayer  is  for  $2,500  actual 
and  ilO.OOO  vindictive  dsmages.  The  court, 
upon  exoe{itions,  dismissed  the  suit  for  want 
of  jurisdiction  of  the  persons  of  defendants. 
Appellant  insists  that  the  court  liad  juris- 
diction, because  the  contract  was  to  be  per- 
formed in  Shelby  eounty,  and  therefore  a 
breach  of  it  gave  him  the  risht  to  sue  In 
Shelby  county.  This  is  correct  doctrine. 
Durst  T.  Swift.  11  Tex.  277.  Bnt  the  con- 
tract in  this  case,  if  it  could  bear  the  con- 
struction that  it  was  to  be  performed  in 
Shelby  county,  a  question  we  will  not  discuss, 
is  not  a  written  obligation,  and  therefore 
does  not  come  within  the  exception  provided 
in  the  statute  in  such  cases.  Rev.  $t.  art. 
1198,  snbd.  5.  The  appellant  insists  that,  be- 
cause the  petition  sets  ap  fraud  on  the  part 
of  defendants,  they  could  be  sued  in  the 
county  where  the  fraud  was  committed,  as 
provided  in  subdivision  7  of  the  article  cited 
above.  The  reply  to  this  is  that  the  petition 
does  not  set  up  actionable  fraud.  It  fails  to 
state  in  what  the  fraad  consists.  No  fraod- 
ulent  act  is  designated ;  no  device,  trick,  or 
covinous  scheme  is  specifled  from  which 
fraud,  actual  or  constructive,  can  be  inferred. 
The  petition  alleges  substantially  that  plain- 
tiff had  a  very  advantageous  contract  with 
defendants,  advantageous  to  him,  which  they 
refused  to  perform.  The  facts  he  sets  up 
can  amount  to  nothing  more.  The  general 
averments  that  they  induced  liim  to  make  the 
contract  with  a  fraudulent  intent  to  ruin  his 
business,  and  that  the  breach  of  it  by  them  so 
crippled  him  that  attachment  suits  were 
brought  against  him,  or  that  their  acts  were 
done  in  t&  furtherance  of  a  scheme  to  ruin 
him  and  break  down  his  credit, — such  general 
averments  do  not  set  up  fraud  in  a  legal 
sense.  Merely  to  characterize  an  act  as 
faudulent  does  not  make  it  a  good  allegation 
of  fraud.  The  breach  of  the  contract,  under 
the  circumstances  in  which  plaintiff  was 
placed,  owing  debts,  and  having  no  money  of 
his  own  with  which  to  discharge  them,  may 
have  embarrassed  his  business.  It  may  have 
moved  his  creditors  to  press  their  claims  for 
payment,  to  iittach  his  property,  and  put  him 
to  great  trouble  and  inconvenience;  but  still 
it  was  nothing  more  than  a  breach  of  a  con- 
tract, at  last.  No  amount  of  mere  denunci- 
ation of  it  as  a  fraud  rould  make  it  so.  The 
facts  constituting  the  fraud  must  be  alleged. 
If  the  failure  of  defendants  to  comply  with 
the  alleged  agreement  constituted  a  fraud, 
because  it  was  so  denominnted  by  the  peti- 
tion, and  because  it  rasulteil  disastrously  to 
plaintifiTs  business,  there  is  no  reason  why 
the  breach  of  any  contract,  the  failure  to  pay 
a  promissory  note  at  maturity,  would  not  be 
fraudulent,  or  made  so  by  mere  abstract  alle- 
gittion.    Neill  v.  Newton,  24  Tex.  202 ;  Free- 


man T.  Kuechler,  45  Tex.  592;  Graham  v. 
Koder,  5  Tex.  147:  Bracken  v.  Neill,  15 
Tex.  114;  Blankenship  v.  Berry,  28  Tex.  449. 
So  we  conclude  that  the  charge  of  fraud  made 
In  the  petition,  in  the  absence  of  alleged  facts 
constituting  fraud,  whs  not  suflScient,  under 
the  statute,  to  give  the  oonrt  jurisdiction  of 
the  persons  of  the  defendants.  Where  there 
is  fraud,  and  the  suit  relates  to  it,  and  asks 
relief  from  its  effects,  and  it  is  properly  al- 
leged, then  the  suit  may  be  brought  in  the 
county  where  the  fraud  was  committed,  as 
has  been  done  in  several  cases.  See  Watson 
T.  Baker,  67  Tex.  49,  2  S.  W.  Bep.  875; 
Raleigh  v.  Cook,  60  Tex.  440. 

Appelant  assigns  as  error  the  judgment  of 
the  court  against  plaintiff  and  the  sureties  on 
his  cost  bond  for  the  costs  of  suit,  the  court, 
by  its  own  judgment,  having  no  jurisdiction 
of  the  parties.  We  deem  it  suflioient  to  say 
in  reply  to  this  that  the  court  had  the  power 
to  enter  the  orders  of  dismissal,  and  in  favor 
of  the  successful  party,  for  all  costs.  Rev. 
St.  art.  1421.  A  party  cannot  attempt  to  in- 
voke the  jurisdiction  of  a  court  by  suit,  and 
say  he  is  exempt  from  the  costs  of  the  pro- 
ceeding on  the  ground  that  the  court  had  no 
jurisdiction.  We  conclude  that  the  judgment 
of  the  court  below  should  be  affirmed. 

Stayton,  C.  J.  Report  of  the  commission 
of  appeals  examined,  their  opinion  adopted, 
and  the  Judgment  is  affirmed. 


Gabtbb  e.  C0HMI88IOMEB8  OF  Van  ZAin>r 

OOUNTT. 
(Supreme  Court  of  Taea».    Deo.  S,  1889.) 
JVSTIOB  or  THK  PsAOs— Ncw  Tntxu 
Under  Rev.  St.  Tex.  art  1633,  anthorizinK  a 
Justice,  at  any  time  within  10  days  after  rendering 
judgment,  to  grant  a  new  trial  on  motion  in  writ- 
ing, he  cannot  grant  a  new  trial  at  the  next  term 
of  nis  court,  held  after  the  expiration  of  the  19 
days,  though  the  motion  is  filed  in  time,  and  an  or- 
der Is  made  continuing  it  to  the  next  term. 

Appeal  from  district  court.  Van  Zandt 
county;  John  L.  Sheppard,  Judge. 

Action  by  S.  Y.  Carter  for  a  writ  of  man- 
damtia  against  the  commissioners  of  Van 
Znndt  county.  Plaintiff  appeals  from  a  judg- 
ment sustaining  a  demurrer  to  his  petition, 
and  dismissing  the  cause. 

Alex.  Surge  and  T.  R.  Tantts,  for  appel- 
lant. /.  9.  Rtuseil  and  Sam  Allen,  for  ap- 
pellees. 

HsNRT,  J.  Appellant  sued  Van  Zandt 
county  in  a  justice's  court.  Judgment  was 
rendered  in  favor  of  defendant.  Plaintiff  in 
due  time  flied  a  motion  for  new  trial.  With- 
out his  procurement,  fault,  or  consent,  the 
motion  was  not  acted  upon  before  tlie  ad- 
journment of  the  term,  but  an  order  was 
made  by  the  justice  continuing  it  until  the 
next  term  of  his  court.  At  the  next  term, 
he  granted  a  new  trial,  and  on  the  second 
trial  of  the  cause  rendered  judgment  in  favor 
of  plaintiff.  The  commissioners'  court  re- 
fused to  pay  the  amount  adjudged;  and  this 
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suit  was  flied  in  the  district  court,  against 
ttie  county  commissioners  of  said  county,  to 
compel  ttiem,  by  a  writ  of  mandamus,  to  pay 
the  judgment.  The  couri;  sustained  a  de- 
murrer to  the  petition,  and  dismissed  the 
cause. 

It  appears  that  the  flrst  judgment  by  the 
justice  WHS  rendered  on  the  26th  day  of  No- 
vember, 1888.  and  the  order  for  a  new  trial 
was  not  made  until  the  1st  day  of  January, 
1889.  Article  1622  of  the  Revised  Statutes 
reads:  "Any  justice  of  the  peace  may,  at  any 
time  within  ten  -days  after  the  rendition  of 
any  other  judgment  in  any  suit  tried  l>e- 
fore  him,  grant  a  new  trial  therein,  on  mo- 
tion, in  writing,  showing  that  justice  has  not 
been  done  him  in  the  trial  of  the  cause." 
This  limits  the  power  of  the  justice;  and, 
after  the  expiration  of  the  10  days  given,  he 
has  no  authority  to  set  aside  a  judgment,  or 
grant  a  new  trial.  The  law  requires  district 
courts  to  act  upon  motions  for  new  trials  at 
the  term  when  they  are  made,  and  this  court 
has  decided  that  such  motions  cannot  be  con- 
tinued or  granted  after  the  term.  McKean 
T.  Ziller,  9  Tex.  68;  Bass  v.  Hays,  88  Tex. 
128.     The  judgment  is  aflBrmed. 


Sebastian  v.  Martik  Bbowh  Co. 
(Supreme  Court  cf  Texeu.    Dea  8, 1889.) 

7KH8PJL88  TO  TBT  TiTLa— BvIDBHOB  . 

In  trespass  to  try  title,  where  plaintiff 
(flalms  under  a  sheriff's  deed,  evidence  that  at  the 
sheriff's  sale  the  defendant  rave  notice  that  he 
claimed  the  land  by  purchase  irom  the  defendant 
in  execution  is  of  itself  Irrelevant,  and  in  the  ab- 
sence of  anything  to  show  that  the  defendant's 
Utle  had  Its  origin  after  the  acquisition  of  plain- 
tiff's lien  on  the  land  Is  insuifloient  to  support  a 
judgment  for  plaintifl. 

Appeal  from  district  court,  Rockwall  coun- 
ty; Anson  Rainet,  Judge. 

Trespass  to  try  title  by  the  Martin  Brown 
Company  against  0.  A.  Sebastian.    Defend- 
ant appeals  from  a  judgment  for  plaintifF. 
Word  di  Charlton,  fur  appellant. 

Oaines,  J.  The  appellee,  a  private  corpo- 
laUon,  brought  this  suit  to  recover  of  appel- 
lant an  undivided  one-half  interest  in  a  tract 
of  land.  The  defendant  pleaded  not  guilty. 
In  proof  of  his  title  plaintifl  introduced  a 
judgment  in  an  attachment  suit  in  the  dis- 
trict court  of  Tarrant  county  in  its  favor 
against  one  S.  L.  Sebastian,  an  order  upon 
s^d  judgment  to  the  sheriff  of  Rockwall 
county,  commnndlng  him  to  sell  the  land  in 
controversy  as  the  property  of  the  defendant 
in  the  judgment  in  satisfaction  thereof,  and 
a  sheriff's  deed  to  itself,  conveying  the  land 
in  pursuance  of  a  sale  made  by  virtue  of  that 
order.  The  plaintiff  then  proved  by  two 
witnesses,  who  were  present  at  the  sale,  that 
when  the  property  was  offered  the  appellant 
gave  notice  that  be  claimed  it  by  purchase 
from  the  defendant  in  execution,  and  that 
whoever  bouji^ht  the  land  would  buy  a  law- 
suit. The  pliiintiff  then  closed  its  evidence, 
and  the  defendant  offered  none.    The  testi- 


mony of  the  witnesses  as  to  defendant's  dec- 
laralions  at  the  sheriff's  sale  were  objected  to 
by  the  defendant,  and  an  exception  to  ita  ad- 
mission taken.  The  assignments  of  error 
raise  the  question  of  the  court's  ruling  in  ad- 
mitting this  testimony,  and  in  rendering 
judgment  for  the  plaintiff. 

The  plaintifl,  in  an  action  of  trespass  to 
try  title,  can  only  recover  upon  the  strength 
of  his  own  title.  He  may  succeed  in  bis  ac- 
tion either  by  showing  a  consecutive  chain 
from  the  sovereignty  of  the  soil,  or  by  show- 
ing that  both  he  and  the  defendant  claim 
from  the  same  source,  and  that  his  is  the 
superior  right,  as  derived  from  that  source. 
Keys  v.  Mason,  44  Tex.  143.  Waiving  the 
question  whether  the  ptaintlil  can  show  the 
common  source  by  the  parol  admissions  or 
declarations  of  the  defendant,  we  are  of  opin- 
ion that  the  plaintiff  here  did  not  bring  hia 
case  under  the  rule.  Before  the  burden  of 
proof  shifts  in  any  case,  the  plaintiff  most 
establish  his  cause  of  action  at  least  by  prima 
/aoie  proof.  In  an  action  of  trespass  to  try 
title,  in  which  he  claims  under  a  sheriff's 
deed,  he  does  not  make  &  prima  faeU  cam, 
merely  introducing  his  judgment,  execution, 
and  deed,  and  by  proving  that  his  adversary 
claims  under  the  defendant  in  execution 
without  showing  that  the  latter's  title  is  in- 
ferior to  his  own.  In  Hill  v.  Allison,  51 
Tex.  390,  it  was  held  by  this  court,  in  effect, 
that  when  the  plaintiff  shows  that  the  de- 
fendant claims  under  a  sheriff's  deed,  which, 
if  valid,  convejrs  the  paramount  title  from 
the  common  source,  he  must  not  only  prove 
title  to  himself  from  the  common  source,  bnt 
must  also  show  the  invalidity  of  the  sheriff's 
deed.  It  seems  to  us  that  the  same  principle 
applies  in  the  present  case.  Here  the  plain- 
tiff introduced  in  evidence  his  judgment,  ex- 
ecution, and  sheriff's  deed,  together  with  tes- 
timony tending  to  show  that  defendant 
claimed  title  from  the  defendant  in  execu- 
tion. Whether  the  latter's  title  had  its  origin 
before  or  after  the  plaintiff  acquired  bis  lien 
on  the  land,  by  the  levy  of  the  writ  of  at- 
tachment, does  not  appear.  We  conclude 
that  the  testimony  that  the  defendant  in  this 
suit  gave  notice  at  sheriff's  sale  that  be 
claimed  the  land  under  the  defendant  in  ex- 
ecution was  of  itself  irrelevant,  and  should 
have  been  excluded,  and  that  the  evidence  is 
insufficient  to  support  the  findings  and  judg^ 
ment  of  the  court,  because  it  fails  to  show 
prima  facie  that  the  plaintiff  had  the  supe- 
rior title.  The  other  questions  discussed  in 
appellant's  brief  will  probably  not  arise  upon 
another  trial,  and  need  not  be  considered. 
For  the  errors  pointed  out,  the  judgment  is 
reversed,  and  the  cause  remanded. 


Pakes  t.  TOUNG. 
(Supreme  Court  of  Texa».    Deo.  8, 1889.) 

ATTAOHMBNT — SUPPLKMBNTAL    FSTmOH  — WBOSO- 

FUL  Attachment— Damaobs. 
1.  A  supplemental  petition,  in  an  attachmeat 
salt,  showing  that  since  the  rait  was  brouRkt 
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plaintia  reoovered  a  Indgment  against  the  defend- 
ant, and  that  the  defendant  has  no  effects  other 
than  the  proceeds  of  the  property  attached,  and 
proving  that  the  surplus  be  applied  to  the  payinent 
of  that  Judgment,  is  unauthonxed. 

2.  In  an  attachment  suit  in  which  defendant 
counter-claims  damages  for  wron^ul  attachment, 
and  exceptions  to  the  cause  of  action  attempted  to 
be  set  up  by  a  supplemental  pleading  have  been 
sustained,  and  defendant  admits  the  original  cause 
of  action,  less  the  credit  allowed  by  the  supple- 
mental pleading,  the  burden  is  on  the  defendant 
«n  the  only  issue  to  t>e  tried,  and  he  is  entitled  to 
the  opening  and  closing. 

&  A  verdict  for  actual  damages  for  wrongful 
attachment,  which  Is  only  about  the  value  testi- 
fied by  the  debtor,  and  tSSOO  less  than  that  placed 
on  it  by  the  sheriff  in  his  return,  there  being  no 
ctber  evidence  as  to  the  value,  is  not  excessive. 

4.  The  defendant  had  more  thansul&cientprop- 
erty  to  pay  all  his  debts,  and  was  disposing  of  his 
goods  only  in  the  usual,  course  of  trade.  When 
plaintiff  came  to  him  for  a  settlement,  he  offered  to 
give  a  mortgage  on  all  his  proper^  except  one  par- 
cel, already  mortgaged.  Plaintiff,  bv  pretending 
to  accede  to  this,  procured  a  list  of  defendant's 
property,  and  then  threatened  to  attach  him,  un- 
less he  at  once  paid  all  he  owed  plaintiff.  Held 
sufficient  to  warrant  a  finding  of  malice. 

5.  Where  the  attachment  is  entirely  unneces- 
sary to  secure  plaintiff's  debt,  and  has  been  sued 
out  without  prolwble  cause,  and  defendant's  busi- 
ness has  been  broken  up,  and  his  immediate  actual 
loss  amounts  to  nearly  $700,  a  verdict  for  |S00  ex- 
emplary damages  is  not  excessive. 

App^l  from  district  court.  Ellis  ooonty; 
Akson  Bainet,  Judge. 

Attachment  bj  O.  F.  Parks  against  M. 
Young  on  open  account,  defendant  pleading 
in  reconvention  for  wrongful  and  malicious 
attachment.  Plaintiff  appeals  from  a  judg- 
ment for  defendant. 

A.  A.  KembU,  for  i^ipelUot.  tfroo*  di 
TempleUm,  for  appellee. 

OAiNESi  J.  Appellant  sued  appellee  on  an 
open  account  for  8533.25,  and  caused  a  writ 
of  attachment  to  issue  against  bis  property. 
Appellee  pleaded  in  reconvention,  idleging 
that  the  attachment  was  wrongfully  and  ma- 
liciously sued  out,  and  claimed  damages  both 
actual  and  exemplary.  The  defendant's  prop- 
erty levied  upon  by  virtue  of  the  writ  was 
sold  by  order  of  the  judge,  and  the  fund, 
amounting  to  $556,  was  paid  into  the  hands 
of  the  clerk  of  the  court.  The  plaintiff,  in 
order  to  reach  the  surplus  which  would  have 
remained  after  paying  his  original  cause  of 
action,  Sled  a  supplemental  petition,  alleg- 
ing that  since  the  institution  of  the  suit  he 
had  recovered  a  judgment  against  the  defend- 
ant in  a  justice's  court  for  the  sum  of  8135.60, 
and  that  the  defendant  had  no  other  effects, 
except  that  fund,  from  which  he  could  ob- 
tain satisfaction  of  his  judgment,  and  prayed 
that  the  surplus  be  applied  to  the  payment  of 
that  indebtedness.  In  the  same  pitting  he 
admitted  that  he  had  collected  since  the  com- 
mencement* of  his  action,  from  collaterals 
placed  in  his  hands  by  defendant  to  secure 
-his  indebtedness,  the  sum  of  8107.80. 

The  court  sustained  an  exception  to  so 
much  of  the  supplemental  petition  as  asked  a 
recovery  upon  the  judgment;  and  in  this 
there  was  no  error.  We  know  of  no  author- 
ity for  bringing  a  second  action  upon  a  judg- 


ment that  Is  not  dormant  In  the  district 
court,  such  a  suit  has  been  permitted,  in  or- 
der to  establish  a  lien  that  had  been  lost;  but 
even  that  practice  would  hardly  now  be  al- 
lowed, since  existing  statutes  provide  for  Ax- 
ing a  lien  by  filing  an  abstract  of  the  judg- 
ment. A  defendant  should  not  be  subjected 
to  the  costs  of  a  second  suit,  on  a  judgment 
upon  which  execution  may  issue.  Besides, 
the  conrts  do  not  sit  to  do  a  futile  act.  It  is 
quite  too  plain  for  argument  that  a  party  can- 
not by  amendment  set  up  an  additional  cause 
of  action  in  an  attachment  suit,  and  thereby 
acquire  a  lien  upon  the  property  attached  to 
secure  its  payment.  It  matters  nut  that  the ' 
defendant  may  be  insolvent.  There  are  no 
equities  which  will  enable  a  plaintiff  to  ex- 
tend the  lien  acquired  by  the  levy  of  a  writ 
of  attachment  over  an  indebtedness  not  em- 
braced in  the  writ. 

After  the  exceptions  to  the  cause  of  action 
attempted  to  be  set  up  in  the  supplemental 
petition  had  been  sustained,  the  defendant 
admitted  the  plaintiff's  cause  of  action  stated 
In  his  original  petition,  less  the  credit  al- 
lowed in  the  supplemental  petition,  and 
moved  the  court  to  allow  tiim  the  opening 
and  conclusion  in  the  introduction  of  evi- 
dence, and  in  argument  upon  his  cross-action. 
The  court  correctly  granted  the  motion.  Con- 
ceding, for  the  sake  of  the  argument,  that 
the  plaintiff  may  have  applied  his  credit  to 
his  judgment  obtained  In  the  justice's  court, 
this  be  failed  to  do.  He  admitted  it  in  his 
pleading  as  a  credit  upon  bis  whole  demand, 
and  when  the  exception  to  tbe  tiaim  of  a  re- 
oovery  on  the  judgment  was  sustained  he 
failed  to  withdraw  the  allegation.  This  re- 
duced the  amount  claimed  in  his  petition  to 
the  sum  admitted  upon  the  record  by  the  de- 
fendant. His  entire  cause  of  action  having 
been  admitted,  the  burden  was  upon  the  de- 
fendant upon  the  only  issue  to  be  tried,  and 
he  had  the  right  to  open  and  conclude  the  ar- 
gument. 

The  jury  found  for  the  defendant  8736.09 
actual  and  8500  exemplary  damages.  It  is 
claimed  that  the  actual  damages  are  excessi  ve. 
But  the  only  evidence  as  to  the  value  of  tbe 
property  attached  aud  sold  was  the  testimony 
of  the  defendant,  and  the  valuation  placed 
upon  the  property  by  the  sheriff  in  his  re- 
turn. The  former  placed  the  value  at  81,- 
439.90,  and  the  latter  at  8935.05.  The  de- 
fendant's testimony  would  have  warranted  a 
verdict  considerably  larger  in  amount  than 
that  actually  found  by  the  jury.  Under  these 
circumstances,  we  cannot  say  the  verdict  for 
actual  damages  was  excessive.  In  Willis  v. 
Lowry,  66  Tex.  540,  2  8.  W.  Rep.  449.  a  ver- 
dict in  a  similar  case  was  sustaine'i  which 
was  supported  by  the  testimony  of  tbe  plain- 
tiff alone  as  to  the  value  of  the  goods,  al- 
tliough  the  testimony  of  other  witnesses 
placed  their  value  at  a  much  lower  sum. 

It  is  also  insisted  that  the  evidence  failed 
to  show  malice,  and  that  the  verdict  for  ex- 
emplary damages  is  unwarranted.  It  was 
shown,  however,  that  the  ground  alleged  in 
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the  affidavit  for  suing  out  the  attachment 
was  not  true.  The  d^endant  testifled  that 
he  was  merely  disposing  of  his  goods  in  the 
usual  course  of  trade,  and  that  be  was  not 
about  to  dispose  of  his  property  with  intent 
to  defraud  his  creditors,  as  sworn  to  in  the 
affidavit.  His  testimonj  showed  that,  while 
be  was  indebted,  he  bad  more  than  sufficient 
property  to  pay  his  debts;  and  there  was  no 
oontlict  upon  these  questions.  He  also  teslt- 
fled  that  when  plaintiff  came  to  him  for  a 
settlement  he  offered  to  give  him  a  mortgage 
upon  all  Ilia  property  to  secure  his  debt,  ex- 
cept upon  a  parcel  of  broom-corn,  already 
mortg34;ed  to  a  bank,  and  that  to  this  the 
plaintiff  apparently  acceded,  and  requested 
him  to  give  him  a  list,  so  that  be  could  have 
the  instrument  prepared,  but  that  when  he 
had  prepared  the  list,  and  handed  it  to  plain- 
tiff, the  latter  said  to  him:  "U.  you  don't  pay 
me,  at  once,  all  you  owe  me,  I  will  attach 
you. "  This  evidence  amply  warranted  the 
jury  in  concluding  at  least  that  the  plaintiff, 
if  not  actuated  by  an  intent  to  injure  the  de- 
fendant, sued  out  the  writ  without  probable 
cause,  and  with  a  deliberate  intent  to  talce  a 
wrongful  advantage  of  the  attachment  laws, 
in  order  to  enforce  a  speedy  collection  of  his 
debt.  If  so,  the  suing  out  of  the  writ  waa, 
in  legal  contemplation,  malieioas. 

The  attachment  was  not  even  necessary  to 
secure  the  plaintiff's  debt.  There  was  no 
ground  for  suing  it  out.  The  defendant's 
business  was  broken  up;  and  his  immediate 
actual  loss  from  the  seizure  and  sale  of  the 
giKxIs  was,  according  to  the  finding  of  the 
jury,  nearly  §700.  Under  such  circumstances, 
a  verdict  for  8500  exemplary  damages  is  not 
excessive.  We  And  no  error  in  the  judgment, 
and  it  is  affirmed. 


Galveston,  H.  &  S.  A.  Br.  Co.tJ.  State.' 
(Supreme  Court  of  Texas.    Deo.  18, 1880.) 

SOBOOb  liAiros— BiTBNT  OF  OkaITT. 

1.  Acts  Tex.  1854  and  of  March  18, 1878,  provid- 
ing tor  grants  of  pubUo  land  to  railroads,  re- 
quire surveys  to  be  made  in  sections,  and  num- 
bered from  one  upwards,  the  even  numbers  to  be 
reserved  to  tbe  state,  and  the  odd  numbers  to  be 
granted  to  the  railroad.  Const.  Tex.  1876,  art  7, 
f  a,  provides  that  all  lands  theretofore  set  apart  for 
the  support  of  pubUo  sohools,  "all  the  alternate 
sections  of  land  reserved  by  the  state  out  of  grants 
heretofore  made,  or  that  may  hereafter  be  made, 
to  railroads,"  and  "half  of  the  public  domain 
of  the  state, "  etc.,  shall  oonsUtute  a  petpetoal 
school  fund.  Held,  that  tbe  reservation  for  the 
school  fund  of  "  half  of  tbe  public  domain, "  as  well 
as  the  "alternate  seotions, "  does  not  entitle  the 
state  to  half  of  the  sections  to  be  granted  to  the 
railroads,  in  addition  to  the  sections  reserved  to 
tbe  state. 

2.  In  view  of  the  provisions  in  the  constitution 
tor  grants  to  railroads,  for  pre-emption  of  home- 
sters, tor  grants  to  counties  for  educational  pur- 
poses, etc., It  cannot  be  said  that  the  reservation 
of  "half  of  the  public  domain  of  the  state"  as  a 
perpetual  school  fund  was  an  appropriation  of  half 
of  all  the  then  existing  public  domain.  Buoh  res- 
ervation was  intended  to  reach  and  hold  beyond 
legislative  control  whatever  portion  of  the  public 
domain  might  remain  after  the  execution  of  the 
enumerated  purposes, 

IFor  (llfutontlnR  opinion.  ■»«  18  8,  W.  Bep.  — , 


Appeal  from  district  ooort,  Travis  eoanty; 
W.  M.  Key,  Judge. 

This  was  an  action  of  trespass  to  try  title, 
brought  by  the  state  of  Texas  against  the 
Glalveston,  Harrlsburg  &  San  Antonio  Rail- 
way Company,  to  recover  one-half  of  40  sec- 
tions of  land  patented  to  said  corporation  in 
December,  1878.  Judgment  for  plaintiff,  and 
defendant  appeals. 

E.  P.  Hill,  for  appellant.  /.  J.  Hogg, 
Atty.  Oen.,  and  L.  D.  Brooks,  for  appellee. 

Henry,  J.  In  December,  1878,  appellant, 
a  railroad  corporation,  located  40  landcertiQ- 
cates,  granted  to  it  by  the  state,  upon  public 
land  lying  in  the  county  of  Crockett.  The 
certificates  were  for  640  acres  each;  and,  at 
the  same  time,  appellant  caused  to  be  aur- 
veyed  40  alternate  sections  for  tbe  state. 
The  field-notes  for  the  80  sections  were  re- 
turned and  filed  in  the  general  land-office  in 
March,  1879,  and  in  June,  1880.  patents 
were  issued  to  appellant  for  its  40  sections. 
The  state  instituted  this  suit  against  the  rail- 
way company  in  a  form  of  an  action  of  tres- 
pass to  try  title  to  recover  one-half  of  the  40 
sections  patented  to  it.  The  defendant 
pleaded  not  guilty.  The  cause  was  tried 
without  a  jury,  and  judgment  was  rendered 
in  favor  of  plaintiff  for  tbe  recovery  of  the 
land.  The  record  contains  the  conclusions 
of  the  judge  based  on  an  agreed  statement 
showing  tbe  following  facts  with  regard  t» 
tbe  public  domain: 

"The  unappropriated  public  domain 
amounted,  in  acres,  on  tbe  18th  day  of  April, 
1876,  (that  being  the  day  the  oonstitotion 
was  adopted,)  to  71,961,277.  Since  said 
date  it  has  been  disposed  of  as  follows: 

Surveyed  bv  virtue  of  certificates  and 
scrip 54,718,741 

Surveyed  under  pre-emption  claims. . . .    1,688,688' 

Surveyed  for  the  university  under  grant 
made  by  tbe  constitution 1,000,000 

Sarveyed  for  the  university  under  aet 
of  April  10, 1878. 1,000.000 

Lands  surveyed  and  set  apart  tor  build- 
ing the  state  capitol. , 8,050,000 

Lands  sold  under  the  act  of  July  14. 187V    8,048,137 

Surveyed  and  set  apart  for  counties,  as 
county  school  lands,  under  aots  of 
March  26, 1881,  and  April  7,  188S,  and 
otherprior  laws 1,515,781 

Surveyed  for  oommon-school  tond  under 
aot  of  April  10,  1883. l,000,OOfr 

Total  surveys,  tor  ail  purpose*,  since  

AprU18,1876. 71,961,277 

"(8)  That  of  the  said  64,713.741  acres, 
surveyed  by  virtue  of  certificates  and  scrip, 
there  have  been  returned  for  the  benefit  of 
the  school  fund,  in  alternate  sections,  sur- 
veyed by  virtue  of  alternate  scrip  issued  to 
railroads  and  other  corporations,  20.967, 19^ 
acres. 

"(4)  That  of  said  54,713,741  acres  sar- 
veyed by  virtue  of  certificates  and  scrip,  as 
aforesaid,  there  were  surveyed,  under  and 
by  virtue  of  what  are  known  as  *  Confederate 
scrip,'  3,411.156  acres,  of  which  there  were 
returned  for  the  Iwneflt  of  said  common-school 
fund.  1,705,578  acres. 

"(5)  That  said  20,967,199  acres,  surv^ad 
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)>7  virtue  of  alternate  scrip  issued  to  railroad 
and  other  corporations,  and  returned,  as 
aforesaid,  for  the  benefit  of  the  common-school 
fund,  and  said  1,705,578  acres,  surveyed  in 
alternate  sections  by  virtue  of  Confederate 
scrip,  and  returned  for  the  benefit  of  the 
common-school  fund,  and  1,000,000  acres, 
surveyed  for  said  common-school  fund,  un- 
der sail!  act  of  April  10,  1888,  togetlier  with 
176.493  acres,  surveyed  and  returned  for  the 
benefit  of  the  common-school  fund  In  the 
years  1876, 1877,  and  1878,  making  in  the  ag- 
gregate 23,887,535  (a  mistake  in  addition, 
the  correct  amount  is  23,849,270)  acres,  con- 
stitute all  the  lands  of  said  71,961,277  acres 
«f  public  domain  that  have  tieen  surveyed 
for  the  benefit  of  the  common-school  fund 
since  the  18th  day  of  April,  1876. 

"(6)  That  of  the  said  54,718,741  acres  of 
pnblic  domain,  surveyed  as  aforesaid  by  vir- 
tue of  certificates  and  scrip,  there  were  sur- 
veyed, for  the  benefit  of  railroads  and  other 
corporations  and  individuals,  30,826,906 
acres. 

"(8)  The  lands  sued  for  in  this  action  were 
located  and  surveyed  at  the  time  and  in  the 
manner  and  by  virtue  of  alternate  railroad 
scrip  issued  to  defendant  in  the  year  1877,  as 
alleged  in  plaintiff's  petition. 

"(9)  There  has  been  no  partition  of  said 
71,961,277  acres  of  public  domain,  or  any 
part  thereof,  other  than  as  herein  stated. 

"(10)  That,  of  the  lands  that  constituted 
the  unappropriated  public  domain  of  the  state 
of  Texas  immediately  before  the  taking  effect 
of  the  present  constitution  of  said  state,  as 
much  as  one-haif  of  the  same  remained  un- 
sarveyed  on  the  17th  day  of  December,  1878, 
after  the  sections,  part  of  which  are  sued  for 
in  this  action,  and  the  alternates  thereto,  had 
been  surveyed  for  defendant. " 

We  quote  some  of  the  provisions  of  the 
constitution  of  1876  bearing  on  the  ques- 
tions: Section  8,  art.  14:  "The  legislature 
shall  have  no  power  to  grant  any  of  the  lands 
of  this  stiite  to  any  railway  company,  except 
upon  the  following  restrictions  and  condi- 
tions: (1)  That  there  bhall  never  be  granted 
to  any  such  corporation  more  than  sixteen 
sections  to  the  mile,  and  no  reservation  of 
any  part  of  the  public  domain  for  the  pur^ 
pose  of  satisfying  such  grant  shall  ever  be 
made.  (2)  That  no  land  certificate  shall  be 
issued  to  such  company  until  they  have 
equipped,  constructed,  and  in  running  order 
at  least  ten  miles  of  road,  and  on  the  failure 
of  such  company  to.  comply  with  the  terms 
of  its  charter,  or  to  alienate  its  land  at  a  pe- 
riod to  be  fixed  by  law,  in  no  event  to  ex- 
ceed twelve  years  from  the  issuance  of  the 
patent,  all  said  land  shall  be  forfeited  to  the 
state,  and  become  a  portion  of  the  public  do- 
main, and  liable  to  location  and  survey." 
Section  15,  art.  7:  "In  addition  to  the  lands 
heretofore  granted  to  the  University  of  Tex- 
as, there  is  hereby  set  apart  and  appropri- 
ated, for  the  endowment,  maintenance,  and 
support  of  said  university  and  Its  branches, 
one  million  acres  of  the  unappropriated  pub- 


lic domain  of  the  state,  to  be  designated  and 
surveyed  as  may  be  provided  by  law."  Sec- 
tion 6,  art.  7:  "All  lands  heretofore  or  here- 
after granted  to  the  several  counties  of  this 
state  for  education,  or  schools,  are  of  right 
the  property  of  said  counties,  respectively,  to 
which  they  were  granted,  and  title  thereto  is 
vested  in  said  counties."  Section  57,  art. 
16:  "Three  million  acres  of  the  public  do- 
main are  hereby  appropriated  and  set  apart 
for  the  purpose  of  erecting  a  new  state  capitol 
and  other  necessary  public  buildings  at  the 
seat  of  government,  said  lands  to  be  sold  un- 
der the  direction  of  the  legislature;  and  the 
legislature  shall  pass  suitable  laws  to  carry 
this  section  into  effect."  Section  6,  art.  14: 
"To  every  head  of  a  family  without  a  home- 
stead there  shall  be  donated  one  hundred  and 
sixty  acres  of  public  land,  upon  condition 
that  he  will  select  and  locate  said  land,  and 
occupy  the  same  three  years,  and  pay  the 
ofilce  fees  due  thereon.  To  all  single  men  of 
eighteen  years  of  age  and  upwards  shall  be 
donated  eighty  acres  of  public  land,  upon  the 
terms  and  conditions  prescril)ed  for  heads  of 
families."  Section  2,  art.  14:  "All  unsatis- 
fied genuine  land  certificates  Iwrred  by  sec- 
tion 4,  art.  10,  of  the  constitution  of  1869,  by 
reason  of  the  holders  or  owners  thereof  fail- 
ing to  have  them  surveyed  and  returned  to 
the  land-ofiice  by  the  1st  day  of  January,  1875, 
are  hereby  revived.  All  unsatisfied  genuine 
land  certificates  now  in  existence  shall  be 
surveyed  ancU  returned  to  the  general  land- 
offlce  within  five  years  after  the  adoption  of 
this  constitution,  or  be  forever  barred,  and 
all  genuine  land  certificates  hereafter  issued 
by  the  state  shall  be  surveyed  and  returned 
to  the  general  land-office  within  five  years 
after  issuance,  or  be  forever  barred:  pro- 
vided, that  all  genuine  land  certificates  here- 
tofore or  hereafter  issued  shall  be  located, 
surveyed,  and  patented  only  upon  vacant  and 
unappropriated  public  domain."  Section  2, 
art.  7:  "  AU  funds,  lands,  and  other  property 
heretofore  set  apart  and  appropriated  for  the 
support  of  public  schools;  all  the  alternate 
sections  of  land  reserved  by  the  state  out  of 
grants  heretofore  made,  or  that  may  here- 
after be  made,  to  railroads,  or  other  corpora- 
tions, of  any  nature  whatsoever;  one-half  of 
the  public  domain  of  the  state;  and  all  suras 
of  money  that  may  come  to  the  state  from 
the  sale  of  any  portion  of  the  same, — shall 
constitute  a  perpietual  public  school  fund." 

It  is  contended  by  appellee  "that,  by  the 
constitution  of  1876,  there  was  uncondition- 
ally appropriated  to  the  public  free  schools 
an  undivided  one-half  of  all  the  unappropri- 
ated public  domain  within  the  state  at  the 
time  said  constitution  was  adopted,  in  addi- 
tion to  such  alternate  surveys  aa  shall  there- 
after be  reserved  from  'grants  to  corpora- 
tions." It  is  insisted  that  the  expression, 
"one-half  of  the  public  domain,"  must  l>e  giv- 
en all  the  force  that  the  words  imply,  unre- 
strained and  unmodified  by  what  precedes 
them  in  the  same  section,  or  by  what  is  fou  nd 
in  other  articles  of  the  constitution.    It  is  in- 
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sisted  that  that  clause  in  the  constitution  is 
self-executing,  and  had  the  immediate  effect 
of  appropriating  to  the  school  fund  an  undi- 
vided half  of  the  then  unappropriated  public 
domain  that  was  not  otherwise  appropriated 
by  other  provisions  of  the  same  constitution. 
The  application  of  the  proposition  contended 
for  is  that,  of  the  71,961,277  acres  then  be- 
longing to  the  unappropriated  public  domain, 
4,000,  (XK)  acres  were  appropriated  by  the  con- 
stitution  for  building  a  new  capitol,  and  to 
the  university,  leaving  a  balance  of  67,961,- 
277  acres,  of  Iwhich  one  undivided  half,  or 
83,980,693  acres,  were,  by  the  self-operating 
,  force  of  the  constitution,  appropriated  to  the 
school  fund.  If  no  land  was  surveyed  for 
railroad  or  other  corporations,  it  is  not  con- 
tended that  the  constitution  appropriated 
more  than  one-half  of  the  public  domain;  but 
if,  under  the  constitution  and  laws,  corpora- 
tions became  entitled  to  grants  of  land,  and 
such  lands  were  surveyed,  as  they  must  have 
been,  in  alternate  sections,  it  is  contended 
that.  In  addition  to  the  alternate  surveys  set 
apart  by  the  constitution  to  the  school  fund, 
that  fund  became  the  owner  of  one-half  of 
the  other,  or  the  railroads  alternate  also. 
In  other  words.  If  none  of  the  public  domain 
should  be  acquired  by  corporations,  only  one- 
half  of  it  was  intended  to  be,  or  was  in  fact, 
appropriated  to  the  school  fund.  If  all  of 
it  was  earned  by  corporations,  then  three- 
fourths  of  the  whole  was  appropriated  to  the 
sciiool  fund.  If  less  than  the>whole  should 
be  surveyed  by  corporations,  then  the  school 
fund  would  own  three-fourths  of  all  that  was 
so  surveyed  and  one-half  of  the  remainder. 
It  is -not  easy  to  see  why  it  was  proposed  to 
adopt  such  a  rule  of  division,  or,  if  it  was  in- 
tended to  be  adopted,  why  suitable  language 
was  not  used  to  express  it.  The  convention 
could  have  forbidden  the  grant  of  any  land 
to  railroads.  It  had  the  power  to  appropriate 
either  one-half  or  three-fourths  to  the  school 
fund,  and,  if  it  was  intended  that  the  fund 
should  have  three-fourths  of  it,  no  reason  is 
apparent  why  the  quantity  of  the  appropria- 
tion was  made  uncertain,  by  its  being  made 
to  depend  upon  the  quantity  earned  by  corpo- 
rations. If  the  purpose  was  to  favor  the 
school  fund  by  giving  it  three-fourths,  this 
mode  of  appropriation  would  lead  towards  a 
defeat  of  such  purpose;  because  its  direct 
tendency  would  be,  by  lessening  the  interest 
of  the  corporations,  to  diminish  the  quantity 
earned  by  them,  and,  in  the  same  proportion 
that  the  corporations  took  less,  the  school 
fund  would  have  done  the  same  thing.  It 
stands  to  reason  that  if  the  design  was  to  gi  ve 
the  school  fund  three-fourths,  or  more  than 
half,  the  constitution  would  have  been  made 
to  so  express  in  uncontingentand  unambigu- 
ous terms.  The  narrow  rule  of  arriving  at 
the  meaning  of  an  instrument  by  reference 
alone  to  any  one  clause,  when  it  includes  oth- 
ers, relating  to  the  same  subject,  cannot  be 
allowed  in  construing  any  written  instru- 
ment, much  less  the  constitution.  If  it  be 
true  that  the  constitution  operated,  of  itself. 


to  appropriate  an  undivided  one-half  of  the 
entire  unappropriated  public  domain  to  the 
school  fund,  as  it  is  contended  it  did,  then  it 
necessarily  follows  that  since  its  adoption 
there  has  been  no  unappropriated  public  do- 
main. Since,  then,  there  has  been  no  spot 
in  Texas  upon  which  a  man  could  set  down 
his  foot  without  placing  it  on  appropriated 
land,  it  is  oontended  that  the  convention  and 
people  in  creating  the  constitution  intended 
to  accomplish  that  result.  It  is  clear  that 
they  did  not.  It  is  equally  clear  that,  if  they 
did  so  intend,  they  also  designed  that  the  lo- 
cation of  the  public  domain  should  cease;  be- 
cause, as  we  have  seen,  section  2  of  article  14 
of  the  constitution  contains  a  plain  and  posi- 
tive command  that  "all  genuine  land  certif- 
icates heretofore  or  here^ter  issued  shall  be 
located,  surveyed,  or  patented  only  upon  va- 
cant and  unappropriated  public  domain." 
Did  the  convention  intend  to  stop,  or  to  even 
indednitely  delay,  the  location  and  survey  of 
the  pu blic  domain ?  If  so,  why  does  the  consti- 
tution provide,  as  we  have  seen  it  does  in  the 
section  last  referred  to,  for  reviving  "all  un- 
satisfled  genuine  land  certificates"  that  were 
then  barred  by  the  provisions  of  the  previ- 
ous constitution?  Why  speak  them  into  life, 
and  in  the  same  breath  forbid  their  location? 
Why  urge  the  speedy  location  of  the  revived 
and  all  other  land  certificates,  providing  for 
their  extinguishment,  if  not  located  within 
five  years,  and  at  the  same  time  forbid  their 
location  for  an  indefinite,  or  even  a  limited, 
time?  When  the  constitution  was  uri^ing 
dispatch  in  the  location  of  the  public  domain, 
even  to  the  extinguishment  of  the  right,  as  a 
punishment  for  want  of  dispatch,  is  it  rea- 
sonable to  conclude  that  it  intended  to  forbid 
locations  until  partition  had  been  made  of  the 
public  domain  into  two  halves,  and  one  had 
been  set  apart  to  the  school  fund,  and  the 
other  for  location,  and  at  the  same  time  nei- 
ther made  provision  itself  for  siich  a  partition 
or  directed  the  legislature  to  make  it?  If  the 
school  fund  appropriates  an  undivided  half 
of  the  whole,  so  that  no  entirely  unappropri- 
ated land  can  be  found,  how  is  section  6  of 
article  14  to  be  enforced?  That  section,  as 
we  have  seen,  donates,  "to  every  bead  of  a 
family,  without  a  homestead,  one  hundred 
and  sixty  acres  of  public  land."  The  consti- 
tution did  not  intend  that  an  undivided  half 
of  the  whole  should  vest  in  the  school  fund 
immediately  upon  its  adoption,  and  stiU,  for 
each  actual  settler,  who  so  desired,  to  take 
160  acres  of  it.  Ko  more  could  it  liave  in- 
tended that  the  settler,  instead  of  taking  the 
160  acres  promised  him,  should  have  an  un- 
divided interest  of  80  acres  in  either  of  the 
160  acres  or  in  the  entire  public  domain. 

The  record  in  this  case  shows  that  1.638,- 
688  acres  have  been  appropriated  by  actual 
settlers,  under  this  section  of  the  constitu- 
tion. Was  a  title  to  an  undivided  half  of 
these  acres  vested  in  the  school  fund  by  the 
constitution,  and  before  their  settlementP 
And  may  each  settler  be  now  sued  by  the  state 
for  title  and  partition?    Ibis  court  judioial- 
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ly  knows  that  besides  alternate  land  certif- 
icates granted  to  railroad  and  other- corpora- 
tions, prior  to  the  adoption  of  the  constitu- 
tion, there  were  large  numbers  of  genuine 
and  unsatlafled  certitlcates  that  had  been  is- 
sued to  people  who  bad.  under  the  laws  in 
force,  the  right  to  have  tbem  located  on  the 
unappropriated  public  domain  in  solid  bodies. 
Did  the  convention  intend  to  repudiate  these 
claims?  To  the  very  contrary,  when  the  vi- 
tality of  some  of  them  had  been  destroyed  by 
limitation,  it  revived  them.  But  if  an  undi- 
vided half  of  the  whole  domain  out  of  which 
tbey  were  to  be  satisfied  was  appropriated  by 
one  provision  of  the  constitution,  and  by  an- 
other provision  the  owners  were  forbidden  to 
locate  tbem  upon  any  land  that  had  been  ap- 
propriated, how  were  they  to  be  satisfied? 
Why,  then,  were  tbey  recognized  at  all  ?  Even 
if  the  constitntioD  contained  no  prohibition 
against  their  being  located  on  appropriated 
land,  still  if  the  school  fund  took,  on  the  adop- 
tion of  the  constitution,  an  undivided  one- 
half  interest  in  the  whole  domain,  such  cer- 
tificates would  when  located,  instead  of  ap- 
propriating their  quantity  of  land,  take  only 
half  of  it,  and  that  an  undivided  interest. 

If,  as  is  contended  by  the  attorney  general, 
and  as  it  was  decided  by  the  district  judge, 
the'  constitution  vested  title  in  the  school 
fund  to  an  undivided  one-half  interest  of  the 
whole,  so  that  no  location  on  It  could  be 
made,  so  as  to  acquire  title  to  the  whole  of 
the  location,  how  was  the  right  of  counties 
to  acquire  land,  recognized  by  section  6  of 
article  7,  to  be  enforced?  Certainly  the 
constitution  did  not  intend  that  counties 
should  be  either  delayed  or  have  less  than  the 
whole  of  the  land  located  for  them.  With 
regard  to  couilties,  the  expressive  langu^e 
was  used,  "and  title  thereto  is  vested  in  said 
counties."  If  the  same  result  was  intended, 
the  same  thing  could  have  been  said  about 
the  lands  donated  to  the  school  fund.  The 
attorney  general  contends  that  the  constitu- 
tion, from  the  date  of  its  adoption,  held  in 
abeyance  all  locations  of  the  public  domain 
until  one-half  of  the  whole  had  been  par- 
titioned and  set  off  to  (he  school  fund.  If  he 
is  correct  in  his  contention  that  the  title  to 
one-half  of  the  whole  vested  in  the  school 
fund,  as  an  undivided  owner,  by  the  adoption 
of  the  constitution,  it  is  true  that  such  a  par- 
tition would,  in  that  view,  have  had  to  be 
made,  before  other  scrip  owners  could  have 
located  and  acquired  for  themselves  the  full 
quantities  called  for  by  their  oertiflcatee. 
But,  in  the  absence  of  any  direction  or  pro- 
Tision  in  the  constitution  for  making  such  a 
partition,  by  whom  and  how  was  it  to  be  ac- 
complished? As  to  the  method,  could  it  have 
been  intended  that  the  whole  public  domain 
should  be  surveyed  and  Valued  ?  Values,  and 
not  acres,  are  the  criterions  by  which  divis- 
ions of  properties  between  tenants  in  com- 
mon are  made.  If  the  state  resorts  to  the 
remedy  of  partition,  we  can  see  no  good  rea- 
son why  it  should  not  observe  the  well-known 
rules  governing  that  remedy,  which  would 


require  it  to  partition  the  whole  of  the  land 
it  claims  in  one  suit,  in  which  all  adverse  in- 
terests are  parties.  We  cannot  believe  that 
the  constitution  contemplates  that  any  such 
suit  should  ever  be  prosecuted.  But  still 
less  do  we  believe  that  it  contemplates  that 
the  state  may  have  a  separate  suit  for  parti- 
tion against  the  owner  of  every  tract  of  land 
that  has  been  located  and  surveyed  since  its 
adoption,  and  recover  judgment  for  one-half 
of  the  land,  as  it  did  in  this  case,  on  its  claim 
to  own  an  undivided  half  interest  in  the 
whole,  withoat  giving  any  account  of  the 
value  of  what  it  has  received  and  still  holds, 
and  notwithstanding  the  fact  that  when  the 
location  it  attacks  was  made  there  remained, 
unlocated,  much  more  of  the  public  domain 
than  was  required  to  meet  its  demand,  when 
measured  by  its  own  contention.  We  do  not 
mean  to  be  understood  as  saying  that  the 
state  must  seek  its  remedy  by  a  partition 
suit,  and  subject  to  the  ordinary  rules  of  that 
remedy.  What  we  do  mean  to  say  is  that, 
when  it  may  properly  resort  to  such  remedy, 
it  must,  unless  specially  relieved  by  law  from 
their  operation,  be  governed  by  such  rules  in 
the  same  manner  that  other  litigants  are. 
Neither  do  we  believe  that  it  was  ever  con- 
templated that  by  the  action  of  the  legislature, 
or  any  officer  of  the  government,  by  .estima- 
tion, calculation,  or  otherwise,  one-half  of 
the  public  domain  should  be  set  apart  for  the 
school  fund,  by  counties,  or  by  lines  of  lon- 
gitude or  latitude,  or  in  any  other  manner,  so 
that  the  lands  subject  to  location  would  lie 
in  bodies  to  themselves.  We  think,  if  such 
an  unaccustomed  proceeding  had  been  in- 
tended, it  would  have  been  clearly  expressed. 
To  the  contrary,  it  seems  evident,  from  the 
whole  instrument,  that  no  such  purpose  ex- 
isted. Section  8  of  article  14  of  the  constitu- 
tion contains  an  express  recognition  of  the 
power  of  the  legislature  to  grant  lands  to 
railroad  corporations,  but  d&ects  "that  no 
reservation  of  any  part  of  the  public  domain 
for  the  purpose  of  satisfying  such  grant  shall 
ever  be  made."  If,  by  any  means,  a  separa- 
tion of  the  public  domain  into  distinct  parts, 
of  two  or  more,  was  practicable,  so  as  to  dis- 
tinguish the  land  belonging  to  the  school 
fund  from  that  subject  to  Icx^tion,  it  seems 
to  us  such  designation  of  the  particular  part 
for  the  location  of  the  railroad's  certllicates 
would  be  such  a  reservation  as  is  proliibited 
by  this  provision.  No  doubt,  one  cause  of 
prohibiting  a  reservation  setting  apart  cer- 
tain lands  for  the  location  of  railroad  certitl- 
cates was  to  aid  in  distributing  the  construc- 
tion of  the  roads  to  all  parts  of  thestcite,  mure 
than  would  be  the  case  if  the  land  earned  by 
them  lay  only  in  any  one  section. 

There  have  always  existed,  with  the  people 
of  this  state,  three  prominent  objects  which, 
through  their  constitutions  and  laws,  they 
have  worked  to  accomplish  by  means  of  the 
public  domain.  These  objects  were  to  secure 
immigration,  promote  education,  and  en- 
courage the  construction  of  railroads.  It 
cannot  be  disputed  that  the  constitution  of 
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1876  had  in  view,  not  one  alone,  but  all,  of 
tbese  objects ;  and  one  of  tbem  no  more  than 
another  can  be  disregarded  when  engaged  in 
the  tnak  of  ascertaining  its  true  meaning. 
Tlie  attorney  general  contends  that  one-bait 
of  the  public  domain  was  set  apart  for  tbe 
benefit  of  schools  by  the  constitution.  It 
must  be  admitted  that  1,000,000  acres  was 
set  apart  to  the  university,  and  8,000,000  for 
building  a  new  capitol.  It  will  not  be  con- 
tended, however,  that  tbe  claims  of'  others 
had  to  be  held  in  abeyance  until  tbe  univer* 
sily  and  capitol  grants  were  satisfied.  The 
convention,  evidently,  did  not  believe  that 
the  general  expression,  that  lands  for  these 
purposes  were  set  apart  and  appropriated, 
would  be  self-executing,  and  therefore,  with 
reference  to  the  university  land,  it  made  the 
further  direction,  that  it  should  be  "desig* 
Dated  and  surveyed  as  may  be  provided  by 
law;"  and  with  regard  to  the  capitol  lands  it 
commanded  the  legislature  to  pass  "suitable 
Iaws"to  carry  the  provision  into  effect.  We 
see  no  escape  from  tbe  conclusion  tliat  bad  it 
been  intended  that  one-half  of  the  whole 
domain  should  be  preserved,  intact,  for  tbe 
school  fund,  some  similar  direction  would 
have  been  made  to  give  effect  to  such  inten- 
tion. The  language  used  witli  regard  to  the 
capitol  and  university  lands  is  that  they  are 
"set  apart,"  and  the  same  language  is  used 
in  the  very  section  under  discussion  with  re- 
gard to  property  previously  appropriated,  but 
not  so  with  regard  to  "one-half  of  the  public 
domain." 

The  condusioDS  of  law  upon  which  the 
judgment  of  the  district  court  in  favor  of  the 
state  was  rendered  are  thus  stated  in  the  find- 
ings of  the  judge: "  When  the  constitution  was 
adopted,  the  state  owned  nearly  72,000,000 
acres  of  land  that  had  never  l)een  surveyed  or 
appropriated  in  any  way,  and  was  commonly 
designated  as  •  public  domain.'  It  seems  to 
me  that,  according  to  the  plain  meaning  of 
the  language  used,  it  should  be  held  to  grant 
an  undivided  half  of  tbe  72,000,000  aci-ee, 
and  that  whatever  other  grants  were  made  or 
authorized  by  the  constitution  should  betaken 
out  of  the  other  half,  after  partition  and  seg- 
regation of  the  half  so  granted."  "It  was 
evidently  expected  by  the  framers  of  the  con- 
stitution that,  as  soon  as  practicable  after  its 
adoption,  the  legislature  would  provide  for  a 
partition  of  the  public  domain,  and  have  the 
moiety  appropriated  by  the  constitution  to 
the  school  fund  surveyed  and  set  apart  from 
the  balance;  and,  if  this  had  been  dune,  every 
provision  of  the  constitution  could  have  been 
enforced,  without  producing  embarrassing 
results."  The  attorney  general,  in  his  argu- 
ment filed  in  this  court,  says:  "As  <  one-half ' 
of  the  public  domain  was  unconditionally  ap- 
propriated to  the  schools,  appellant's  title  to 
any  uf  the  land  might  be  seriuualy  questioned, 
for  its  surveys  were  made  with  notice  that 
no  partition  had  ever  been  made,  so  as  to  give 
the  school  fund  its  part,  and  that,  therefore, 
none  of  the  lands  it  located  were,  in  factor 
in  law,  unappropriated.    If  the  state  is  con- 


tent, the  appellant  certainly  ought  to  be."  In 
the  year-1854  the  legislature  pa88e<l  an  act  to 
encourage  the  construction  of  railroads  by 
donation  of  lands.  The  act  provided  for  a 
grant  of  16  sections  per  mile  of  constructed 
road,  and  directed  that  the  surveys  shcTuld  be 
made  in  sections  of  640  acres  each,  and  that 
no  location  should  be  made  unless  at  least  two 
surveys  connected  together  could  be  obtained. 
The  act  required  the  surveys  to  be  numbered 
by  the  com  missioner  of  the  general  land-ofiSce, 
from  one  upwards,  and  provided  that  "the 
even  numbers  shall  be  reserved  to  tbe  state, 
and  the  odd  numbers  granted  to  the  oompanjr 
having  such  surveys  made."  The  conatito- 
tion  of  1869  forbade  tbe  grant  of  land  by  the 
state  to  aid  in  the  construction  of  nulroads. 
This  constitutional  prohibition  having  been 
removed  by  an  amendment  of  the  constitu- 
tion authorizing  the  legislature  to  make  such 
grants,  the  legislature,  on  the  18th  day  of 
March,  1878,  passed  an  act,  among  other 
things,  providing  that  "all  land  certificates 
heretofore  issued,  as  well  as  those  hereafter 
issued,  to  any  railroad  company  or  other  cor- 
poration of  any  nature  whatever,  for  internal 
improvements,  or  any  other  object,  or  any 
lands  hereafter  granted  in  any  manner  to  any 
of  said  companies  or  corporations,  for  any 
such  object,  shall  be  located  and  surveyed  in 
alternate  sections  of  six  hundred  and  forty 
acres  each,  and  as  directed  by  theactof  1851." 
No  general  law  granting  lands  to  railroads, 
under  the  amendment  to  the  constitution, 
was  passed  until  1876,  after  the  adoption  of 
the  present  constitution;  but  subsequent  to 
the  amendment,  and  previous  to  the  adoption 
of  the  constitution  of  1876,  many  such  grants 
were  made  in  the  acta  chartering  such  corpo- 
rations, and  were  in  force  at  the  date  of  tbe 
adoption  of  the  constitution,  and  the  lands 
under  such  grants  were  then  in  process  of 
being  earned. 

It  will  be  seen  that  the  constitution  speaks 
of  grants  to  railroads  only  by  the  use  of  the 
words  "alternate  sections,"  without  defining 
the  meaning  of  the  words  themselves,  or  in 
any  way  explaining  or  defining  bow  much, 
or  by  what  process,  laid  granted  in  that  way 
was  to  be  known  or  secured.  It  is  a  neces- 
sary inference  that  the  words  were  used  with 
reference  to  laws  then  in  force,  explaining 
what  was  meant  l>y  "alternate  sections,"  and 
showiug  how  they  were  surveyed  and  to 
whom  they  belonged,  when  surveyed.  As 
we  have  seen,  tbe  general  law  on  this  subject 
referred,  for  specifications  in  these  particu- 
lars, to  the  act  of  January  30, 1854,  by  which 
the  odd-numbered  sections  of  alternate  sur- 
veys were  "granted  to  the  company  having 
such  survey  made."  Interpreted  by  these 
laws,  the  necessary  construction  of  tbe  coit- 
stitution,  in  the  use  of  the  language,  "set 
apart  and  appropriated,  for  tlie  support  of 
public  schools,  all  the  alternate  sections  oC 
land  reserved  by  the  state  out  of  grants 
heretofore  made,  or  that  may  hereafter  be 
made,  to  railix>ads,"  is  that  the  school  fund 
should  have  one  section,  and  the  corporation 
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the  other.  It  cannot  be  disputed  that  the  in- 
terpretation of  tlie  clause  was  intended  to  be 
made  in  the  light  of  existing  and  previous 
legislation  on  the  subject.  Even  without 
such  aid.  the  constitution,  standing  alone. 
must,  by  every  recognized  rule  of  construc- 
tion, be  held  to  mean  that  one  section  is  to  be- 
long to  the  school  fund,  and  the  other  one  to 
the  corporation.  Construing  the  whole  sec- 
tion, tither  by  itself  or  in  connection  witli  all 
of  the  provisions  of  the  constitution  by  which 
it  may  be  affected,  we  are  of  the  opinion  that 
its  true  meaning  and  intention  is  that  all  then 
existing  lawful  claims  should  be  surveyed  out 
of  the  whole  body  of  unsurveyed  public  do- 
main, and  that  alternate  surveys  for  corpora- 
tions, pre-emptions,  _  and  lands  granted  to 
counties  for  educational  purposes  should  be 
surveyed  in  the  same  way,  until  the  legisla- 
ture had  caused  to  be  surveyed  and  set  apart 
4,000,000  acres  for  the  university  and  new 
capitol,  after  which  these  lands  would  be  ex- 
cluded from  survey ;  and  future  surveys,  for 
any  of  the  purposes  enumerated,  would  be 
confined  to  the  unsurveyed  portion  of  the 
public  domain.  We  believe  that  the  object 
of  the  clause  granting  "one-i>alf  of  the  pub- 
lic domain  to  the  school  fund"  was  to  reach 
and  hold,  beyond  legislative  oontroU  what- 
ever portion  of  the  public  domain  remained 
after  the  execution  of  the  enumerated  pur- 
poses. It  was  known  that  existing  claims 
that  were  entitled  to  be  located  in  solid  bod- 
ies would  appropriate  only  a  few  millions  of 
acres,  and  comparatively  a  small  part  of  the 
whole.  It  was  not  believed  that  donations  to 
the  counties  for  school  purposes  and  pre-emp- 
tions combined  would  consume  more  than  a 
few  millions,  still  leaving  a  large  balance. 
It  was  not  known  that  railroad  or  other  cor- 
porations would,  under  the  system  of  making 
alternate  surveys,  consume  all  of  the  balance, 
and  hence,  in  order  to  reach  any  undisposed- 
of  quantity,  after  supplying  the  purposes 
mentioned  in  the  constitution,  and  to  prevent 
the  appropriation  by  the  legislature  of  more 
than  half  of  such  remainder  to  purposes  not 
mentioned  in  the  constitution,  said  clause 
was  put  in,  by  which'  the  legislature  is  de- 
prived of  the  power  to  appropriate  more  than 
half  of  the  public  domain  that  remains  at  any 
time  to  other  purposes. 

While  the  legislature  was  bound,  at  all 
times,  to  respect  the  locations  already  made 
by  settlers  under  the  pre-emption  laws,  and 
surveys  made  for  counties  for  school  pur- 
poses, and  those  made  for  corporations,  and 
all  other  vested  rights,  it  was  at  no  time  re- 
quired to  abstain  from  disposing  of  the  one- 
half  that  was  subject  to  its  control,  to  await 
the  acquisition  of  future  claims  for  any  of 
■aid  purposes.  Whenever  and  however  the 
legislature  undertook,  at  any  given  period, 
to  dispose  of  what  then  remained  of  the  pub- 
lic domain,  after  the  satisfaction  of  the  then 
acquired  rights,  the  constitution  required  a 
recognition  of  the  school  fund's  claim  to  one- 
half  of  such  remainder.  The  only  partition 
or  segregation  of  the  interest  of  the  school 
v.l28.w.no.28— 63 


fund  from  the  body  of  the  whole  pablie  do- 
main was  intended  to  be  made  primarily 
through  the  system  of  alternate  grants  to 
corporations  which  had  long  been  in  use,  and 
was,  at  the  same  time,  the  safest  and  the 
least  expensive  system  that  could  be  devised 
in  behalf  of  the  state.  In  the  next  place,  it 
was  contemplated  that  with  the  power  that 
existed  in  the  legislature  at  any  time  to  pro- 
vide for  the  sale  of,  and  make  other  proper 
disposition  of,  the  balance  or  uninvested  re- 
mainder of  the  domain,  it  would  be  easily 
within  its  power  to  provide  for  a  division 
with  the  school  fund  until  the  last  acre  was 
gone.  The  constitution  trusted  the  legisla- 
ture in  that  respect,  and,  as  it  provided  no 
other  remedy,  it  must  be  held  that  the  pur> 
pose  was  to  abide  by  the  division  made  under 
its  direction,  through  whatever  instrumen- 
tality it  was  accomplished.  If  at  any  time  a 
part  of  the  remainder,  as  it  then  existed,  has 
been  devoted  to  a  purpose  not  recognized  by 
the  constitution,  without  any  recognition  at 
the  interest  of  the  school  fund  in  the  act,  and 
without  its  being  otherwise  provided  in  any 
prior  or  subsequent  law,  the  question  thereby 
raised  Is  different  from  the  one  before  us,  and 
does  not  require  an  answer  from  us  now. 
Not  only  is  it  incorrect  to  hold  that  the  con- 
stitution appropriated  or  intended  to  provide 
for  the  appropriation  of  one-half  of  the  whole 
domain,  and,  in  addition  thereto,  one-half  of 
the  corporations'  alternate  surveys,  but  it  is 
equally  incorrect  to  say  that  it  absolutely  ap- 
propriated, er  intended  that  there  should  be 
appropriated,  a  full  one-half  of  the  then  un- 
appropriated public  domain  for  the  school 
fund.  As  we  have  said,  the  provisions  of 
equal  dignity,  and  unlimited,  with  regard  to 
pre-emptions  and  counties,  if  not  its  recog- 
nition of  the  claims  of  private  scrip-holders, 
forbid  such  a  conclusion.  The  construction 
placed  upon  the  constitution  by  the  legisla- 
ture, both  as  to  what  was  granted  to  the 
school  fund  and  the  mode  of  partitioning  and 
segregating  the  land  to  which  it  was  entitled 
from  the  body  of  the  public  domain,  has  not 
been  left  in  doubt.  It  caused  an  actual  sur- 
vey to  be  made  of  the  grants  for  building  a 
new  capitol,  and  for  the  university.  The 
first  legislature  that  assembled  after  the  adop- 
tion of  the  constitution  passed  a  general  law 
granting  to  railroad  companies  16  sections  of 
land  for  each  mile  of  road  constructed,  to  be 
surveyed  in  alternate  surveys,  one  to  belong 
to  the  corporation,  and  the  other  "to  the  state 
for  the  benefit  of  the  public  school  fund." 
The  next  legislature  disposed  of  all  the  lands 
in  Greer  county,  appropriating  one-half  of 
them  to  the  school  fund.  Act  Feb.  25, 1879. 
Again,  the  act  of  July  14,  1879,  that  directed 
the  sale  of  all  the  public  domain  in  Nolan 
and  53  other  counties  named  in  the  act,  set 
apart  one-half  of  the  net  proceeds  arising 
from  the  sales  to  the  public  free  schools,  and 
the  balance  to  the  payment  of  the  bonded 
debt  of  the  state.  The  act  of  April  9,  1881, 
granting  lands  to  disabled  Confederate  sol- 
diers, made  the  required  division,  by  direct- 
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Ing  that  the  certificates  should  be  located  In 
alternate  surveys,  one  of  which  was  ex- 
pressed in  the  act  to  be  for  "the  benefit  of 
the  permanent  school  fund. "  The  act  does 
not,  in  words,  say  that  the  other  one  shall  be- 
loDft  to  the  soldier  or  owner  of  the  certiflcate, 
but  no  one  has  hesitated  to  give  it  that  con- 
struction. 

The  quotations  we  have  made  snfflciently 
show  that  the  legislature  interpreted  the  con- 
stitution to  intend  that  scrip-holders,  at  the 
date  of  its  adoption,  were  authorized  to  sur- 
vey their  certificates  in  solid  bodies,  and  that 
it  intended  that  the  Innds  granted  to  settlers 
and  to  counties  should  be  surveyed  in  solid 
bodies:  and  that  railroads  were  entitled  to 
bold  the  alternate  sections  surveyed  by  them, 
after  which  the  remainder  of.  the  public  do- 
main was  to  b^  equally  divided  by  some  ap- 
propriate direction  of  the  legislature  by  which 
it  was  disposed  of.  Tlie  only  instance  in 
which  the  legislature  failed  to  provide  for 
such  partition,  that  has  come  under  our  ob- 
servation, was  in  the  act  of  April  26,  1876, 
commonly  known  as  the  "Veteran  Act,"  by 
which  the  certificates  granted  were  allowed 
to  be  located  in  solid  bodies,  without  regard 
to  any  claim  of  the  school  fund.  It  will  be 
seen,  from  the  agreed  statement  of  facts  in- 
cluded in  the  findings  of  the  court,  that  of 
71,961,277  acres  of  unappropriated  domain. 
or  the  67,961,277  ac^es  that,  it  is  claimed, ' 
was  to  be  equally  divided  with  the  school 
fund,  54,713,741  acres  were  surveyed  by  vir- 
tue of  scrip,  of  which,  the  court  finds,  the 
school  fund  received  only  23,887,535  acres. 
It  is  evident  that  the  failure  to  get  the  full 
half  of  the  54,713,741  acres  must  have  re- 
sulted from  the  location  of  such  scrip  as  the 
constitution  and  laws  authorized  to  be  locat- 
ed in  solid  bodies.  The  quantity  that  was  so 
located  is  not  shown  by  the  record  before  us. 
It  is  not  claimed  or  shown  that  the  school 
fund  has  not  acquired  its  full  one-half  of  all 
the  lands  surveyed  by  corporations.  In  some 
respects,  we  do  not  think  that  the  conclusions 
from  the  facts  agreed  upon  by  the  parties,  or 
as  found  by  the  court,  gives  a  quite  correct 
representation  of  how  much  less  than  half  of 
the  original  71,961,277  acres,  or,  as  dimin- 
ished by  the  capitol  and  university  grants,  of 
the  67,961,277  acres,  the  school  fund  has  re- 
ceived. In  the  first  place,  we  think  the 
quantity  ought  to  be  still  further  diminished 
by  the  1,515,721  acres,  and  the  1,638,688 
acres,  surveyed  for  counties  and  settlers  un- 
der other  provisions  of  the  constitution,  thus 
reducing  the  quantity  to  64,806,868  acres, 
one-half  of  which  is  32,403,434.  It  seems 
quite  clear  that  to  the  estimate  of  what  the 
school  fund  has  received  ought  to  be  added 
at  least  one-half  of  the  8,043,563  acres,  sold 
under  the  act  of  July  14,  1879,  one-half  of 
the  proceeds  of  which  were  directed  to  be 
paid  to  the  school  fund.  This  makes  the 
quantity  actually  received  by  the  school  fund 
amount  to  27,871,552  acres.  This  calcula- 
tion leaves  the  school  fund  5,282,153  acres 
short  of  one-half  of  the  public  domain  not 


consumed  by  specified  appropriations  under 
the  direction  of  the  constitution, — a  defl- 
cien'cy  that  we  are  left  to  conclude  was  cre- 
ated mainly  by  the  location  of  the  land  scrip 
authorized  by  the  constitution,  and  veteran 
scrip  directed  by  the  legislature,  both  in  solid 
bodies.  The  record  before  us  fails  to  show 
what  quantity  of  veteran  scrip  was  so  locat- 
ed. Instead  of  devoting  only  one-half  of  the 
8,043,127  acres  sold  under  act  of  July  14, 
1879,  to  the  school  fund,  and  appropriating 
the  other  half  to  the  payment  of  the  pablic 
debt,  it  was  certainly  within  the  power  of  the 
legislature  to  have  appropriated  the  whole  of 
it  to  the  school  fund.  If  that  had  been  done, 
that  fund  would  be  very  little  short  of  having 
In  fact  received  full  one-half  of  tlie  whole. 
It  is  not  clear  that  a  proper  construction  of 
the  concluding  words  in  section  2  of  article 
7,  reading,  "and  all  sums  of  money  that  may 
come  to  the  state  from  any  portion  of  the 
same, "  does  not  make  the  whole  of  the  pro- 
ceeds of  all  sales  of  the  public  domain  belong 
to  the  school  fund.  Speaking  for  myself,! 
think  a  correct  construction  of  the  last  two 
clauses,  reading,  "one-lialf  of  the  public  do- 
main of  the  state,  and  all  sums  of  money  that 
may  come  to  the  state  from  the  sale  of  any 
portion  of  the  same,  shall  constitute  a  per- 
petual public  school  fund,"  does  appropriate 
the  whole,  instead  of  one-half,  of  the  pro- 
ceeds of  such  sales  to  said  fund.  While  it 
remains  land,  it  is  one-half;  but,  if  the  land 
shall  be  converted  into  money,  then  it  is  the 
whole.  The  meaning  must  be  determined  by 
answering  the  inquiry ,-to  what  do  the  words, 
"any  portion  of  the  same,"  refer?  To  con- 
strue them  as  referring  to  the  expression, 
"one-half  of  the  public  domain,"  is  to  make 
the  last  clause  surplusagre,  and  of  no  effect; 
as  without  them  the  preceding  expressions 
would  unquestionably  include  the  proceeds, 
when  it  should  be  sold,  as  well  as  the  land 
itself.  Some  effect  can  be  given  the  last 
clause  only  by  making  it  refer  to  the  words 
"public  domain,"  and  it  ought  to  be  given 
some  effect,  rather  than  to  make  it  meaning- 
less and  surplusage.  There  is  nothing  in- 
consistent with  other  parts  of  the  same  sec- 
tion, or  with  other  parts  of  the  constitution, 
in  so  construing  the  clause;  and,  indeed,  it 
might  well  have  been  considered  a  useful 
means  of  equalizing  the  division  of  the  do- 
main, when  making  it,  as  was  intended, 
through  the  passage  of  laws,  rather  than  by 
actual  surveys  of  the  ground.  If  a  wrong 
to  tliu  school  fund  has  been  committed  inthb 
respect,  it  is  still  in  the  power  of  the  legis- 
lature to  repair  it.  If  we  are  right  in  the 
conclusion  that  the  constitution  left  it  for 
the  legislature  to  make  the  division  of  the 
public  domain  subject  alone  to  such  rights 
ami  limitations  as  the  constitution  itself  rec- 
ognizes, it  results  that  what  it  has  done  In 
the  premises  must  be  held  final  and  binding 
on  the  state.  It  will  be  conclusively  pre- 
sumed that  through  such  division  the  school 
fund  has  acquired  all  of  the  domain  that  it 
was  entitled  to  under  the  constitution.    It 
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is  proper  to  say.  In  oonelnsion,  that  no  disre* 
gard  of  any  mandate  of  the  constitution,  by 
either  the  legislature  or  the  executive  departs 
ments  of  the  state  government,  however  oft- 
en repeated  or  longoontinaed,  can  be,  for  one 
moment,  tolerated  by  the  judicial  depart- 
ment as  a  reason  for  a  like  disregard  by  tliat 
department.  But  when,  as  in  this  case, 
seven  successive  legislatures  have,  through  a 
period  of  13  years,  acted  upon  a  given  con- 
struction of  the  constitution;  when  the  de- 
partment intrusted  with  the  Immediate  ad- 
ministration of  the  land  system  of  the  state 
has  uniformly  concurred  in  that  construc- 
tion; and  when  successive  governors  of  the 
state,  eminent  for  their  patriotism  and  in- 
telligence, (more  than  one  of  them  having 
served  witn  distinguished  success  in  this 
court,)  have  approved  it, — we  feel  that  noth- 
ing less  than  an  absolute  conviction  that 
they  have  all  been  wrong  would  Justify  us 
in  so  deciding.  The  duty  to  decide  correct- 
ly was  as  incumbent  on  them  as  it  can  be  on 
ourselves.  The  people  who  made  the  con- 
stitution, with  the  icnowledge  of  the  con- 
struction that  was  being  given  to  it,  have, 
without  protesting,  year  after  year,  sent  up 
to  the  capital  other  legislatures  to  pursue 
the  same  policy.  The  lands  have  been  as- 
sessed, and  texes  upon  them  have  been  de- 
manded and  received,  by  the  state,  and  the 
people,  with  unhesitating  trust  in  the  intel- 
ilgenoe  and  honor  of  the  state  government, 
have  bought  and  sold  them.  Our  opinion 
is  that  the  judgment  of  the  district  court 
ought  to  be  reversed,  and  judgment  here 
rendered  in  favor  of  defendant,  and  it  is  so 
ordered. 

Stattoh,  0.  J.,  not  concurring. 


Babt  Lnra  &  B.  B.  B.  Go.  v.  Soott. 
{Supreme  Ocwrt  of  Teoeai.    Nov.  U,  1889.) 

Contracts— Plb^diko — AjtaNDimrr. 

PUintiiTa  orl^nal  petition  alleged  t&at  de- 
fendant agreed  and  promised  tbat  it  would,  when 
plaintiff  sfioald  ask  for  and  accept  servioe  and  em- 
ployment from  it  as  a  locomotive  engineer  on  its 
road,  give  him  snob  emplovment  "lor  whatever 
lengrih  of  time  plaintiff  snomd  desire  to  retain  it, " 
Hie  amended  petition  alleged  as  the  oontraot  **  that 
defendant  promised  to  give  plaintiff  employment 
on  its  road  as  a  locomotive  engineer  for  the  period 
and  term  of  the  natural  lite  of  plaintiff. "  Held, 
that  the  amendment  set  up  a  new  cause  of  action. 

Appeal  from  district  court,  Marion  county; 
John  L.  Shbffard,  Judge. 

F.  H.  Prendergast,  for  appellant.  H.  Mo- 
Kay  and  C,  A.  CtUberson,  for  appellee. 

Henkt,  J.  Plaintiff  was  injured  in  a 
wreck  on  the  defendant's  railroad.  He  insti- 
tuted suit  for  damages  in  the  district  court. 
Afterwards  that  suit  was  compromised  and 
dismissed,  the  defendant  paying  him  a  sum 
of  money.  On  the  10th  day  of  November, 
1886,  plaintiff  filed  bis  original  petition  in  this 
suit,  in  which  he  alleged  that  by  the  terms  of 
the  compromise  of  the  first  snit,  in  addition 
to  the  money  consideration  paid  to  him,  de- 


ftodant  agreed  and  promised  that  it  would 
thereafter,  when  plaintiff  should  ask  for  and 
accept  service  and  employment  from  it  as  a 
locomotive  engineer  on  its  road,  give  him 
such  employment  "for  whatever  length  at 
time  i^lntiff  should  desire  t*  retain  it,"  at 
the  reasonable  and  customary  rate  of  pay  for 
such  employment.  The  original  and  amended 
petition  charges  that  on  the  1st  day  of  July, 
1886,  plaintiff  offered  himself  to  defendant 
for  said  employment,  but  the  company  refused 
to  employ  him.  Under  this  state  of  the 
pleadings  there  was  a  trial  and  judgment  for 
plaintiff,  which,  on  appeal  by  defendant  to  this 
court,  was  reversed.  10  S.  W.  Bep.  102.  In 
reversing  the  case.  Chief  Justice  Statton 
says:  "The  evidence  tends  to  show  tbat  the 
promise  made  on  compromise  was  to  give  to 
appellee  employment  during  his  life,  but  it 
does  not  show  that  when  appellee  sought  em- 
ployment he  proposed  to  rentier  service  tor 
any  named  period,  or  so  long  as  he  might  live 
and  be  able  to  perform  the  services  contem- 
plated. We  must  take  the  contract  as  alleged 
in  the  petition  to  be  the  contract  on  which 
appellee  must  recover,  if  at  all;  and,  looking 
to  that,  there  can  be  no  doubt  that  whether 
appellee  should  serve  appellant,  and  the  term 
of  such  service  depended  upon  his  own  will, 
it  is  very  generally,  if  not  uniformly,  held, 
when  the  term  of  service  is  left  to  the  discre- 
tion of  either  party,  or  the  term  left  indefinite 
or  determinable  by  either  party,  tbat  either 
may  piit  an  end  to  it  at  will,  and  so  without 
cause."  In  thedistrict  court,  on  the  7tb  day  of 
January,  1889,  plaintiff  amended  his  petition 
as  to  the  contract  of  employment  so  as  to  make 
it  read,  in  that  pai-ticular,  "that  defendant 
promised  to  give  plaintiff  employment  on  its 
road  as  a  locomotive  engineer  for  the  period 
and  term  of  the  natural  life  of  plaintiff;"  in 
other  respects,  including  the  date  of  the  breach 
of  the  contract,  this  amended  petition  con- 
tained substantially  the  same  allegations  that 
the  original  petition  did.  Among  other  is- 
sues, the  defendant  pleaded  the  statute  of  llo^- 
itetions  of  two  years  to  the  cause  of  action 
set  up  by  the  amended  petition.  The  facto 
were  proved  to  be  as  fcdJows:  (1)  Plaintiff 
was  injured  in  August,  1882,  and  filed  a  suit 
on  May  22,  1884,  which  he  compromised  for 
•4,500  in  money,  and  an  agreement  to  be  em- 
ployed as  an  engineer  for  Ufe,  to  begin  as 
soon  as  he  was  able  to  go  to  work.  (2)  PUin- 
tiff  was  unable  to  work  until  about  July  1, 
1886,  at  which  time  he  applied  for  work,  and 
was  refused.  (3)  Plaintiff  filed  his  original 
petition  herein  on  November  10, 1886,  which 
is  copied  into  the  statement  of  facts,  and 
shows  that  the  cause  of  action  therein  al- 
leged was  as  we  have  stated  above.  (4)  That 
the  amended  petition  was  filed  on  January 
7,  1889.  Defendant  requested  the  court  to 
charge  tbat  the  amended  petition  set  up  a 
different  cause  at  action,  which  was  barred 
by  the  two-years  statute  of  limitations.  The 
refusal  of  the  court  to  give  this  charge  is  as- 
signed as  error,  and  is  the  only  question  !• 
tbe< 
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We  think  the  amended  petition  sets  op  an 
essentially  diiTerent  contract  from  the  one  al- 
leged in  the  original  petition.  The  parties 
and  the  inducement  or  consideration  are  the 
same,  but  these  do  not,  in  either  instance, 
constitute  the  whole  of  the  undertaking.  The 
contract  alleged  in  the  amended  petition  is 
substantially  the  one  proved  upon  the  trial  of 
the  original  petition.  If  the  contract,  as  now 
alleged,  is  sulntantially  the  same  that  it  was 
then,  the  same  objections  might  be  urged  to 
it  now  that  were  urged  then.  The  difficulty 
on  the  former  trial  was  of  substance,  and  not 
of  form.  The  amendment  set  up  a  new  cause 
of  action,  and  the  proof,  with  nothing  to  the 
contrary,  showed  that  the  cause  of  action  was 
barred  when  it  was  first  pleaded.  The  court 
havlngcommitted  error  in  refusing  the  charge 
requested,  the  judgment  Is  reverMd,  and  the 
cause  is  remanded. 


Behan  et  al.  v.  Ohio  »t  al. 

(Supreme  Court  cf  Texaa.    Nov.  12|  18S9.) 

DOH^TIOKB  TO  Sboubi  CoimTT-Bsi.1^— Pubuo 

POUOT— COKTRIBnTlOSg. 

1.  Plaintiffs  and  defendants  bound  themaelves 
to  famish  a  ooort-houBe  for  the  oountj,  In  the 
erent  the  connty-seat  was  remoiTed  to  Tnotfkana, 
or  to  pay  tSOO  per  annum  for  five  years.  The 
oountyseat  was  removed.  The  defendants  did 
nothing  towards  oomplylngwltta  theoontract;  and 
the  plaintiflB  performed  It,  and  took  for  their  pro- 
tection a  transfer  of  Uie  bond.  Held,  that  defend- 
ants were  bound  to  oontrtbute  their  part  of  the  ex- 
pense towards  reimbursing  plaintiffs. 

2.  If  the  offer  of  donations  to  seonre  the  re- 
moval of  a  county -seat,  more  than  snffldent  to  pay 
the  expenses  of  sueb  removal,  is  the  holding  out  of 
imprupur  Inducements  to  unduly  influence  voters, 
the  contract  to  securethe  paymentof  the  donations 
will  not  be  held  to  be  void,  unless  it  is  shown  that 
the  amount  offered  la  more  tliaii  a  snffioient  in- 
demnity. 

8.  A  lease  of  the  bulldine  furnished  by  plain- 
tiffs for  a  court-house,  containing  a  provision  that, 
should  the  commissioners'  court  at  any  time  se- 
lect another  oourt-bouse,  the  leased  premises 
should  revert  to  the  lessors,  gave  the  court  the 
power  at  any  time  to  terminate  the  lease,  by  pro- 
viding another  building  for  ooart-house  purposes, 
andlt  would  b«  presumed  that,  upon  the  destnicUon 
of  the  building  oy  fire,  they  at  once  exerdsed  this 

Sower;  and  pulntUTs  recovery  was  properly  con- 
ned to  the  ume  which  elapsed  between  the  mak- 
ing of  the  leaseand  the  destmotion  of  the  building. 

4.  The  fact  that  one  of  the  .defendants  signed 
the  oontract  on  Sunday  did  not  make  It  void  as  to 
him. 

5.  A  false  allegation  as  to  the  legal  effeot  of 
an  Instrument  annexed  to  a  pleading  is  oared  by 
the  writing  Itself. 

Appeal  from  district  court,  Bowie  oounty; 
John  L.  Shbppard,  Judge. 

H.  O.  Hynaon  and  Ti^hot  A  Tumtr,  tot 
appellants.  F.  M.  Henry  and  A..  L.  Ohio, 
tar  appellees. 

Gaimbs,  J.  In  the  year  1885,  an  election 
was  ordered  In  Bowie  county  to  determine 
the  question  of  the  removal  of  the  oounty«seat 
from  Boston,  the  ooanty-seat  tlien  existing. 
Texarkana  and  two  other  places  were  candi- 
dates tor  the  permanent  location .  In  Septem- 
ber of  that  year,  and  before  the  day  fixed  fbr 
the  election,  the  appellants  and  appellees,  and 


three  others,  who  have  not  appealed,  entered 
into  a  Joint  obligation  to  pay  Bowie  county  tlie 
sum  of  i|2,500  in  annual  installments  of  9500 
each,  on  condition  that  the  county-seat  of  the 
coanty  was  located  at  Texarkana,  and  they 
failed  to  provide  for  the  use  of  tlie  coanty  a 
suitable  court-house  for  the  period  of  fi  ve  years. 
The  bond  was  duly  acknowledged  by  the  obli- 
gors, and  was  filed  in  the  office  of  the  county 
derk.  At  the  election,  Texarkana  was  selected 
as  the  county-seat;  and  thereupon  appellees 
leased  to  the  county,  as  a  court-house,  a  por- 
tion of  a  baildlng  known  as  "  Ohio  &  Henry's 
Opera-Hoose,"  for  the  term  of  five  years. 
The  consideration  as  expressed  is:  "The  sum 
of  twenty-five  hundred  dollars  in  band  paid." 
The  real  consideration  was  the  transfer  to  ap- 
pellees, by  the  county  judge  and  the  commis- 
sioners, of  the  bond  above  described.  The 
demised  premises  were  proved  to  be  worth 
•600  per  year.  They  were  occupied  as  a 
court-house  from  November  11,  1885,  until 
January  21,  1889.  when  the  house  was  de- 
stroyed by  fire.  There  were  11  obligors  on 
the  bond;  and  this  suit  was  brought  by  ap- 
pellants to  recover  of  their  co-obligors  nine- 
elevenths  of  92,000,  that  being  the  amount 
of  the  rent  of  the  leased  premises  for  4  years. 
It  resulted  in  a  judgment  in  favor  of  appel- 
lees, against  each  of  the  other  obligors  on  the 
bond,  for  one-eleventh  of  the  rent  from  No- 
vember, 1885,  to  January,  1889,  at  the  rate 
of  $500  per  annum;  that  is  to  say.  against 
each  for  the  sum  of  8166. 14.  It  appears  from 
the  record  that  upon  the  filing  of  the  original 
petition  the  bond  which  is  made  the  founda- 
tion of  the  action  was  properly  marked  and 
filed  with  the  petition,  and,  by  a  proper  ref- 
erence, made  a  part  thereof,  but  that  it  had 
been  withdrawn  by  the  counsel  for  plaintUb 
for  safe-keeping,  and  was  not  again  deposited 
with  the  papers  until  the  trial  had  b^un.  It 
was  offered  in  evidence,  and  was  objected  to 
upon  the  ground  that  it  varied  in  tenor  and 
effect  from  that  declared  on  in  the  petition. 
On  account  of  Its  withdrawal,  the  court  de- 
clined to  consider  it  a  part  of  the  petition, 
and  sustained  the  objection.  Thereupon 
plaintiffis  were  permitted  to  withdraw  their 
arlnouncement,  and  to  amend  their  petition 
by  making  the  bond  a  part  thereof.  They 
then  again  announced  ready,  and  the  defend- 
ants moved  tlie  court  to  continue  the  case  on 
the  ground  of  surprise.  The  motion  was 
overruled;  and  the  ruling  was  excepted  to, 
and  is  now  assigned  as  error. 

The  statement  of  the  trial  Judge,  appended 
to  the  bill  of  excpptions,  shows  that  be  knew 
of  his  own  knowledge  that,  upon  an  argu- 
ment upon  a  demurrer  to  tlie  petition  on  ■ 
former  day,  the  obligation  had  been  read  to 
the  court,  and  that  he  was  satisfied  that  ttie 
counsel  for  the  defendants  were  apprised  of 
the  contents  of  the  instrument.  No  applica- 
tion was  filed  showing  that  it  was  probable 
that  any  additional  testimony  could  be  pro- 
cured to  meet  the  issues  presented  by  the 
amendment,  or  that  any  was  desired.  Under 
these  circumstances,  we  think  the  court  did 
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not  err  in  nqniring  defendants  to  proceed 
with  the  trial.  We  do  not  understand  that, 
upon  the  coming  in  of  an  amendment  pre- 
senting new  issuesi  the  party  who  ciaima 
surprise  is  entitled  to  a  continuance  as  a  mat- 
ter of  absolute  right.  If  the  court  be  satis- 
fied, upon  sufficient  grounds,  that  in  fact 
there  is  no  surprise,  aud  that  he  is  as  ready 
to  proceed  aa  if  tlie  amendment  bad  been 
filed  a  sufficient  length  of  time  to  enable  him 
to  prepare  his  case  for  trial,  and  that  the  ap- 
plication to  continue  is  for  delay  only,  the 
continuance  should  be  I'ef  used. 

The  second  assignment  of  error  Is  that  "the 
court  erred  in  admitting  in  evidence,  over  ob- 
jections of  defendants,  the  contract  or  bond 
offered  by  plaintiffs,  marked  •  Exhibit  Z,' 
because  there  is  a  ffttal  variance  between  said 
instrument  offered  and  the  one  described  in 
plaintiff's  said  petition,  and  because  said  con- 
tract and  exhibit  so  offered  bad  not  been  at- 
tached to  said  petition,  nor  filed  among  the 
papers  of  said  cause,  as  such,  before  the  trial 
began,  and  was  not  so  attached  and  filed  un- 
til at  the  very  time  of  the  announcement  of 
ready  for  triid  by  plain  tiffs  and  defendants." 
When  the  bond  by  amendment  was  attached 
to  and  made  a  part  of  ttie  petition,  it  was  not 
error  to  admit  it  in  evidence,  although  ttw 
pleader,  in  the  bodyof  his  petition,  may  have 
erroneously  declared  its  legal  tenor  and  effect. 
To  say  that  there  is  a  variance  in  such  a  case 
would  be  to  say  that  an  instrument  can  vary 
from  itself.  The  question  has  been  repeat- 
edly decided  in  this  court.  Feters  v.  Crit- 
tenden, 8  Tex.  131;  Greenwood  v.  Anderson, 
Id.  225;  Spencer  v.  McCarty,  46  Tex.  213.  In 
Fyron  v.  Grinder,  25  Tex.  Supp.  162,  Judge 
Wheblbb  states  the  ground  to  be  "that  the 
instrument  itself,  thus  made  a  part  of  the 
petition,  and  filed  with  it,  for  the  inspection 
of  the  defendant,  must  control,  and  cure  any 
nuadeecription  of  it  in  the  body  of  the  peti- 
tion. "  So,  also,  it  is  the  duty  of  the  coart  to 
construe  the  instrument  itself  so  declared  on 
and  attached,  and  to  give  it  its  proper  legal 
tenor  and  effect,  and  thereby  to  control  the 
legal  effect  as  alleged  in  the  petition.  It  fol- 
lows that  a  false  allegation  as  to  the  legal 
effect  of  an  instrument  annexed  to  a  plead- 
ing is  cured  by  the  writing  itself. 

We  are  of  the  opinion  that  if  the  court 
erred  in  admitting  the  testimony  of  appellees 
as  to  what  occurred  at  a  public  meeting  in 
Texarkana,  in  regard  to  leasing  the  opera- 
bouse  for  a  oourt-honse,  it  affords  no  ground 
for  a  reversal  of  the  Judgment.  The  case 
was  tried  by  the  court;  and  there  was  evi- 
dence to  sustain  the  Judgment,  without  the 
aid  of  this  testimony.  The  uncontroverted 
facts,  as  shown  by  the  evidence,  are  that  the 
plaintiffs  and  defendants  bound  themselves 
to  furnish  a  court-house  for  the  county,  in 
the  event  the  county-seat  was  removed  to 
Texarkana,  or  to  pay  S500  per  annum  for 
five  years.  The  county-seat  was  removed. 
The  defendants  did  nothing  towards  comply- 
ing with  the  contract;  and  the  plaintiffs  per- 
formed it,  and  took  for  their  pretection  a 


transfer  of  the  bond.  It  would  seem  but 
just  that  the  other  obligors  should  contribute 
their  part  of  the  expense  towards  reimbursing 
plaintiffs.  The  latter  did  what  they,  as  well 
as  defendants,  were  bound  to  do,  and  what 
defendants  failed  to  do;  and  we  think  they 
are  entitled  to  recei  ve  contribution.  It  seems 
to  us,  therefore,  wholly  immaterial  whether 
or  not  the  defendants  signed  the  obligation 
with  the  understanding  that  the  opera-bouse 
was  to  be  used  for  the  purpose  of  a  court- 
house. 

Appellants'  fourth  assignment  of  error 
raises  the  question  of  the  legality  of  the  con- 
tract evidenced  by  the  bond.  It  may  be  ad- 
mitted that  every  contract  made  for  the  pur- 
pose of  obstructing  a  free  election  of  any 
character,  though  not  positively  prohibited  by 
statute.  Is  contrary  to  public  policy,  and  void. 
But  the  question  arises,  is  the  contract  un- 
der consideration  of  that  nature?  Consider- 
ations of  convenience  and  expense  are  likely 
to  enter  into  most  contracts  for  the  location 
of  a  county-seat;  and  we  think  it  not  unusu- 
al for  individuals  directly  interested  in  tiie 
question  to  hold  out  iuducements,  by  way  of 
donations  of  land  or  money,  to  infiuence  the 
action  of  those  who  are  charged  with  the 
duty  of  making  the  selection.  In  fixing  the 
sites  of  public  institutions  in  our  state,  the 
legislature  have  authorized  such  induce- 
ments, and  made  it  the  duty  of  the  state's 
agent  to  take  them  into  consideration  in 
choosing  a  location.  In  case  of  an  election 
for  a  county-seat,  we  can  see  no  great  reason 
why  those  favoring  any  particular  locality 
snould  not  be  permitted  at  least  to  offer 
enough  to  reimburse  the  county,  either  in 
whole  or  in  part,  for  any  additional  expense 
which  would  result  from  a  removal  to  such 
locality.  To  do  so  much  would  serve  to  re- 
move, at  least  to  a  certain  extent,  the  ques- 
tion of  expense  to  the  county  from  the  con- 
test, and  leave  the  voters  free  to  vote  main- 
ly from  considerations  of  public  interest,  and 
their  own  private  convenience.  There  is 
nothing  in  such  a  result  which  contravenes 
the  policy  of  the  law.  On  the  contrary,  it 
tends  to  subserve  the  public  interest.  Should 
it  be  admitted,  therefore,  that  the  offer  of  do- 
nations to  secure  the  removal  of  a  county- 
seat,  more  than  sufficient  to  reimburse  the 
probable  expense  to  the  county  of  such  re- 
moval, is  the  holding  out  of  inducement  to 
the  voters  in  the  way  of  relief  from  taxes, 
which  was  calculated  unduly  to  influence 
their  votes,  and  to  induce  them  to  vote 
against  the  general  convenience,  it  would  not 
avail  the  appellanto  here,  since  it  is  not 
shown  that  the  amount  offered  by  the  bond 
sued  on  in  this  case  was  such  as  to  bring 
about  any  such  result.  We  have  no  evidence 
upon  that  question;  and  we  are  not  to  as- 
sume that  a  contract  is  illegal  because,  un- 
der a  certain  state  of  facts,  which  are  not 
pleaded  or  proved,  it  may  have  been  contrary 
to  public  policy,  and  void.  We  do  not,  how- 
ever, wish  to  be  understood  as  holding  even 
that,  should  the  amount  offered  have  been 
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more  than  sufflcient  to  indemnify  the  coanty 
for  the  expense  of  removal,  the  contract 
would  have  been  against  public  policy.  We 
hare  found  no  case  which  holds  that  doc- 
trine. On  the  contrary.  It  has  been  express- 
ly held  that  such  contracts  are  valid,  in  the 
courts  of  last  resort  of  three  of  the  states. 
Dishon  v.  Smith,  10  Iowa,  212;  State  v. 
Elting,  29  Kan.  397 ;  Hall  v.'  Marshall,  80  Ky. 
552.  These  decisions  seem  to  be  based  up- 
on the  ground  that  the  location  of  a  county- 
seat  is  not  like  the  election  of  an  officer, 
which  involves  a  question  of  personal  Stness, 
but  is  mainly  a  matter  of  business,  in  which 
the  question  of  pecuniary  advantage  or  dis- 
advantage to  the  county  is  necessarily  in- 
volved, and  in  voting  upon  which  every  vot- 
er has  the  right  to  consider  his  pecuniary  in- 
terest in  the  result.  See,  also,  Pepin  Co.  v. 
Prindle,  61  Wis.  801,  21  N.  W.  Rep.  254; 
State  T.  Johnson,  52  Ind.  197;  Odineal  v. 
Barry.  24  Miss.  9. 

What  has  already  been  said  we  deem  suf- 
flcient to  dispose  of  the  sixth  assignment  of 
error.  If  the  court  erred  in  rendering  jndg^ 
ment  against  each  defendant  for  bis  propor- 
tion of  the  indebtedness,  instead  of  rendering 
it  jointly  against  all,  the  judgment  is  favora- 
ble to  defendants,  and  they  cannot  complain. 
It  was  pleaded  and  proved  by  defendant 
Hoffman  that  he  signed  the  contract  on  Sun- 
day; andit  is  insisted  that,  upon  that  ground, 
the  contract  was  void  as  to  him.  Contracts 
made  upon  Sunday,  when  not  made  in  the 
course  of  a  business  prohibited  upon  that  day 
by  statutory  law,  are  valid.  Bish.  Cont.  § 
536;  Schneider  t.  Sansom,  62  Tex.  201.  Thla 
disposes  of  appellants'  assignments,  and  we 
find  no  error  in  the  judgment  which  entitles 
them  to  a  reversal. 

Appellees  have  filed  a  cross-assignment,  in 
which  it  is  claimed  that  the  court  erred  in 
confining  their  recovery  to  the  time  which 
elapsed  between  the  making  of  the  lease  and 
the  destruction  of  the  building.  They  prayed 
in  their  petition  for  a  recovery  of  del'endants 
of  their  proportional  part  of  the  rent  for  the 
term  of  four  years.  This  claim  seems  to  be 
based  upon  the  theory  that  when  the  plai'n- 
tiffs  had  furnished  a  court-room  for  five  years 
defendants  became  liable  to  them  for  their 
proportional  part  of  the  entire  rent,  payable, 
however,  in  annual  installments,  and  that 
four  installments  were  due  when  the  amend- 
ed petition  was  filed.  We  do  not,  however, 
concur  in  this  view.  The  lease  contains  a 
provision  that,  should  the  commissioners' 
court  at  any  time  select  another  court-house, 
the  leased  premises  should  revert  to  the  les- 
sors. This  gave  the  court  the  power  at  any 
time  to  terminate  the  lease  by  providing  an- 
other building  for  use  of  the  courts  and  their 
officers,  and  it  is  to  be  presumed  that  upon 
the  destruction  of  the  building  by  fire  they  at- 
once  exercised  this  power.  Moreover,  it  may 
be  that,  without  this  provision,  the  leg^l  ef- 
fect of  the  contract  was  that  the  lease  should 
cease  upon  the  destruction  of  the  building,  of 


which  the  demised  premises  constitnted  only 
a  part.  The  lot  was  not  leased,  and  it  would 
seem  that  after  the  fire  there  was  nothing  to 
which  the  lease  would  attach.  As  we  view 
the  case,  the  right  of  plaintifite  was  to  demand 
that  their  co-obligors,  the  defendants,  should 
each  bear  ratably  an  equal  part  of  the  ex- 
pense incurred  in  carrying  out  the  joint  con- 
tract. This  was  the  rent  of  the  rooms  dur- 
ing the  time  they  were  occupied  as  a  coort- 
house.  We  conclude  that  the  cross-assign- 
ment of  error  is  not  well  taken.  There  being 
no  error  in  the  judgment,  it  is  afilrmed. 


JoMES  «t  al.  0.  RosKDAUE  St.  Bt.  Co. 

(Supreme  Court  af  Texas.    Dec.  10, 1880.) 

iNJTmoTioN  Bond — Attobnbt's  Pbb. 

Counsel  fees  paid  for  procuring  the  diaaolD- 

tloD  of  an  iBjnnotion  cannot  be  recovered  in  a  suit 

on  the  Injunction  boni.    Followingr  Railway  Co.  v. 

Ware,  11 S.  W.  Rep.  918. 

Commissioners'  decision.  Appeal  from 
district  court,  Tarrant  county;  B.  £.  Bbok- 
HAM,  Judge. 

Action  by  the  Rosedule  Street  Railway 
Company  against  the  Texas  &  Pacific  Rail- 
way Company  and  its  sureties  on  a  bond 
given  on  injunction.  .  Morgan  Jones  and  an- 
other, the  sureties,  appeal  from  a  judgment 
for  plaintiff. 

Finoh  di  Thompson,  for  appellants.  Hun- 
ter, Btetoart  di  Dunklin,  for  appellee. 

AOKER,  P.  J.  The  Texas  &  Fadfic  Rail- 
way Company  sued  out  a  temporary  injunc- 
tion restraining  appellee  from  building  or 
operating  its  railway  across  the  yards,  right 
of  way,  and  track  of  the  compltdnant  com- 
pany. An  injunction  bond,  as  required  by 
statute,  was  executed  in  the  sum  of  •5,000, 
with  appellants  as  sureties  thereon.  The  in- 
junction was  dissolved  on  motion  of  appellee, 
and  this  suit  was  brouglit  by  it  on  the  injnno- 
tion  bond,  to  recover  the  amount  of  money  ex- 
pended by  it  in  attorney's  fees,  to  procure  the 
dissolution  of  the  injun^ion.  The  trial  was 
without  a  jury,  and  resulted  in  judgment  for 
plaintiff  for  $350,  from  which  the  defendants 
appealed. 

The  only  question  in  the  case  is,  can  money 
paid  as  attorney's  fees  for  obtaining  the  dis- 
solution of  an  injunction  be  recovered  by 
suit  on  the  injunction  bond?  We  do  not 
think  this  is  now  an  open  question  in  this 
state.  In  the  case  of  Railway  Co.  t.  Ware, 
11  S.  W.  Rep.  918,  (following  Oelrichs  v. 
Spain,  15  Wall.  211,)  it  was  expressly  decided 
that  snch  recovery  could  not  be  had.  We 
are  therefore  of  opinion  that  the  Judgment  <tf 
the  district  court  should  be  reversed,  and  tlie 
cause  dismissed. 

Btatton,  G.  J.  Report  of  iheoommiasion 
of  appeals  examined.  I^eir  opinion  adopted, 
and  the  judgment  is  reversed;  and  cause  dis- 
missed. 
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Datis  et  at.  v.  Hobmdaim  B*.  Rt.  C!a 
(Supreme  Court  qf  Teoetis.    Deo.  10, 1889.) 

Oommlssionera'  deoision.  Appeal  from  dlstriot 
ewrt,  Tarrant  county;  A.  E.  BaouuH,  Judge. 

Wynne  A  Stedman,  for  appellanta.  Himter, 
Stewart  A  DunkUn,  for  appellee. 

AOKXB,  P.  J.  AppeUante  sued  out  a  temporary 
Injunction  restraining  appellee  from  oonBtmcting 
it*  nUlroad  track  along  Houston  street,  in  the  city 
of  Fort  Worth.  The  injunction  was  dissolved  on 
motion  of  appellee;  and  it  brought  this  suit  on  the 
injanctton  bond  to  recover  the  amount  of  money 
expended  by  it,  in  attorney's  fees,  to  procure  the 
dissolution  of  the  injunction.  There  wag  verdict 
and  judgment  for  appellee  for  fSOO,  from  which 
this  appeal  is  prosecuted.  The  only  question  in 
the  case  is,  can  money  paid  as  attorney's  fees  for 
procuring  the  dissolution  of  an  injunction  be  re- 
covered Dy  suit  on  the  injunction  bondl  This 
question  was  answered  in  the  nerative  by  the  de- 
dsion  of  this  court  in  the  case  of  Morgan  Jones  et 
•L  against  the  appellee  in  this  case,  ante,  896,  (de- 
cided at  this  term  upon  the  authority  of  the  case 
of  BaUwsy  Co.  v.  Ware,  11  a  W.  Rep.  918.)  We 
are  therefore  of  opinion  that  the  jndsnient  of  the 
court  below  should  be  reversed,  and  the  cause  di»- 
missed. 

Station,  O.  J.  Report  of  the  commission  of  ap- 
peals examined,  theur  opinion  adopted,  and  the 
judgment  reversed,  and  cause  dismissed. 


Ouu,  C.  &  St.  F.  Bt.  Co.  «.  Hathaway. 

(Sttpreme  Court  <tf  Texae.   Jan.  10, 189a) 
RjLn.BOAS  CoHPAKns  — NBeuoiNOB— AonoNB  — 

VCBDICT. 

1.  It  is  competent  for  one  o£  two  railroad  com- 
panies joined  in  an  action  for  collision  to  ask  for 
lodgment  over  against  its  co-defendant  in  case 
jvdnnent  shall  be  rendered  against  it 

8.  Where,  in  an  action  against  two  railroad 
companies  for  negligence,  one  demands  judgment 
over  against  its  co-aefendont  in  case  of  judgment 
against  it,  a  verdict  reading,  "We,  the  jury,  And 
for  the  plaintiff  against  the  O.,  C.  &  B.  F.  Rwy.  Co., 
find  for  Southern  Paoiflc  Company,  damsiges  to  the 
amount  of  $4,000, "  is  unintelligible,  as  without  the 
pleadings  it  appears  to  be  for  the  Southern  Pacific, 
and  by  the  pleadings  both  tliat  company  and  plain- 
tUt  demand  judgment. 

Appeal  from  dlBtrlct  court,  Fort  Bend 
county;  H.  W.  Bubkhart,  Judge. 

J.  W.  Terry,  for  appellant.  Parker  A 
Pearson  and  Brady  <t  Sing,  for  appellees. 

Hbmby,  J.  Appellee  instituted  this  suit 
against  appellant  and  the  Southern  Pacific 
(^mpany,  both  railroad  corporationa,  to  re- 
cover damages.  Plaintiff  charged  that  he 
was  a  passenger  on  a  train  being  operated  by 
the  Southern  Pacific  Company,  when  it  came 
in  Tiolent  collision  with  a  locomotive  engine 
obstructing  the  track,  causing  the  car  in 
which  he  was  riding  to  be  derailed  and 
wrecked;  that,  in  order  to  avoid  the  apparent 
danger  of  being  crushed  in  the  wreck,  he 
Jumped  from  the  wrecked  car,  and  was.  with- 
out fault  on  his  part,  permanentfy  injured  by 
having  his  ankle  terribly  wrenched  and 
sprained.  The  petition  alleges  tbat  the  ob- 
otouction  of  the  track  was  caused  by  the 
servants  of  appellant,  who  negligently 
pushed  the  obstoucting  engine  so  near  the 
track  over  which  plaintiff  was  being  trans- 
ported as  to  cause  the  collision,  and  that  the 
Southern  Faclflc  Company  was  guilty  of  neg- 


ligence in  failing  to  discover  and  remove  the 
obstruction  before  the  arrival  of  the  colliding 
train. 

Among  other  defenses  the  Southern  Pacific 
Company  pleaded  that  plaintiff's  injury  was 
caused  solely  by  the  gross  negligence  of  its 
co-defendant,  and  it  prayed  that,  if  any 
judgment  was  rendered  against  it  in  favor 
of  plaintiff,  judgment  over  be  rendered  In 
Its  favor  against  its  co-defendant  for  the 
amount  of  such  vei'dlct.  Appellant  excepted 
to  the  answer  of  its  co-defendant  seeking 
judgment  over,  upon  the  grounds  that  it  was 
not  a  plaintiff,  and  not  entitled  to  such  relief 
in  this  proceeding.  It  is  contended  that  the 
court  erred  in  overruling  this  exception,  but 
it  is  not  stated  in  what  the  error  consisted, 
and  we  can  see  no  satisfactory  reason  why 
such  relief  may  not  be  administered  if  the 
evidence  shall  justify  it. 

The  jury  returned  a  verdict,  reading:  "We, 
the  jury,  find  for  the  plaintiff  against  the  Q., 
C.  &  S.  F.  Bwy.  Co.,  find  for  Southern  Pa- 
ciQc  Company,  damages  to  the  amount  ot 
($4,000.00)  four  thousand  dollars."  Upon 
this  verdict  the  court  rendered  judgment  In 
favor  of  plaintiff  against  appellant  for  the 
amount  specified  in  the  verdict,  and  dis- 
charging the  Southern  Pacific  Company,  with 
costs.  Appellant  complains  that  the  verdict 
is  "unintelligible,  indefinite,  and  uncertain." 
We  think  the  objections  are  well  takea 
Without  the  aid  of  the  pleadings  we  think 
the  verdict  would  be  construed  to  be  in  favor 
of  the  Southern  Pacific  Company  for  the 
amount  of  damages  given,  and  would  not 
show  what  was  found  in  favor  of  plaintilT 
against  appellant.  As  both  plaintiff  and 
the  Southern  Pacific  Company  pray  for  the 
same  money  judgment  against  appellant,  the 
pleadings  do  not  remove  the  difficulty  pro- 
duced by  the  phraseology  of  the  verdict.  It 
is  true  that  the  verdict  does  not  show  that 
the  only  contingency  upon  which  a  verdict 
was  asked  by  the  Southern  Pacific  Company 
arose.  It  is  not  difficult  to  make  verdicts  ex- 
press the  conclusions  of  the  jury,  and  whUe 
they  may  be  liberally  aided  by  the  contents 
of  the  record,  and  enforced,  when,  if  so  aided, 
there  can  be  no  uncertainty  as  to  the  inten- 
tion of  the  jury,  mere  conjecture  cannot  be 
resoited  to.  In  this  case  we  are  not  able  tt> 
give  to  the  verdict,  aided  by  the  pleadings  or 
the  charge  of  the  court,  a  construction  that 
will  support  the  judgment.  Moore  v.  Moore, 
67  Tex.  297,  8  S.  W.  Bep.  284.  The  other 
questions  raised  by  the  assignment  of  errors 
are  not  such  as  are  likely  to  occur  on  another 
trial.  The  judgment  is  reversed,  and  the 
cause  renumded. 


Emoelke  et  al,  v.  Scihi:.bndkb. 
(Supreme  Court  of  Texae.    Jan.  14, 1890.) 
Taxation— Nationai.  Bank  Stock— CnsToic 
1.  In  an  aotioD  to  restrain  collection  of  taxes  on 
national  bank  shares,  as  being  higher  than  those 
on  other  moneyed  capital,  a  custom  to  assess  prop- 
erty at  60  per  cent,  of  its  value  Is  not  establtoh^ 
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by  evidence  of  the  uaesBmeiit  of  a  few  parties  at 
that  rate. 

3.  Statutes  of  Texas  pennitting  private  banks 
to  deduct  their  deposits  from  their  taxable  assets 
do  not  discriminate  aeainst  national  banks,  which 
are,  by  act  of  March  81, 1885,  reqnired  to  render  a 
sworn  statement  of  the  number  of  their  shares, 
each  share  for  its  actual  cash  value,  less  its  pro- 
portion of  real  estate,  which  is  taxed  separately, 
since,  to  determine  such  value,  it  Is  necessary  to 
deduct  deposits,  as  debts  against  the  bank. 

Appeal  from  district  court,  Washington 
oountjr;  0.  C.  Garrett,  Jadge. 

/.  T.  Btoearingen,  for  appellants.  Ben  B. 
Rogwt,  for  appellee. 

Henry,  J.  This  suit  was  brought  to  en- 
join the  collection  of  state  and  county  taxes 
on  shares  of  national  bank  stock,  on  the 
ground  that  the  assessment  of  the  taxes  was  in 
violation  of  the  constitution  of  this  state,  as 
well  as  of  the  act  of  congress  forbidding  a 
higher  rate  of  taxation  of  national  bank  stock 
than  of  other  moneyed  capital.  It  appears 
from  the  evidence,  and  the  findings  of  fact  by 
the  court,  that  plaintiffs  are  the  holders  of 
the  capital  stuck  of  the  First  National  Bank 
of  Brenham,  which  consists  of  9100,000,  di- 
vided into  shares  of  8100  each.  The  shares 
had  an  intrinsic  as  well  as  market  value 
above  8100  each.  The  bank  owned  real  es- 
tate, whic!h  was  assessed  fur  taxes  at  the  value 
of  815,000.  The  shareholders  insisted  upon 
their  right  to  have  the  shares  assessed  at  860 
each.  They  were  assessed  at  their  par  value, 
less  the  value  of  the  real  estate,  or  at  885 
each.  The  plaintiffs  introduced  in  evidence 
the  assessments  of  a  few  parties,  among  them 
of  one  private  banking  Arm,  and  proved  that 
the  property  in  each  case  was  assessed  at 
about  one-half  of  its  true  value.  They  con- 
tend that  it  was  the  custom  of  the  assessor 
and  the  board  of  equalization  of  Washington 
county  to  list  or  assess  property  at  a  uniform 
valuation  of  about  50  per  cent,  of  its  true 
value.  The  court  found  tliat  no  such  custom 
existed.    This  finding  is  assigned  as  error. 

The  evidence  above  referred  to  was  all  that 
was  offered  of  the  existence  of  such  a  custom. 
The  court  correctly  concluded  that  it  was  not 
Mtablished.  Even  if  it  had  been  established, 
it  could  not  have  properly  affected  the  result 
of  this  suit.  It  appears  that  appellants' 
property  was  not  assessed  beyond  its  true 
value. 

It  is  complained  that  our  statutes  that  per- 
mit private  banks  to  dednct  the  amount  of 
their  deposits  from  their  taxable  assets  with- 
hold that  privilege  from  national  banks,  and 
thereby  make  a  discrimination  against  the 
national  banks.  By  the  act  of  March  81, 
1885,  national  banks  are  required  to  render 
their  real  estate  for  taxation,  and  at  the  same 
time  to  render  a  sworn  statement  showing 
the  number  and  amount  of  the  shares  of  said 
bank,  for  the  purpose  of  being  assessed,  "each 
share  only  for  the  difference  between  its  act- 
ual cash  value  and  the  proportionate  amount 
per  share  at  which  its  real  estate  is  assessed." 
The  real  estate  of  the  corporation  is  intended 
to  be  taxed  in  its  own  name,  and  its  personal 


property  in  the  names  of  its  shareholders. 
The  law  provides  for  it  to  be  done  through 
the  agency  of  the  officers  of  the  corporation 
and  the  assessor.  The  general  deposits  with 
a  bank  are  debts  against  it.  As  was  said  by 
this  court  in  the  case  of  Rosenberg  y.  Weekes. 
67  Tex.  584,  4  S.  W.  Rep.  899:  "The  value  of 
a  bank  share  depends  upon  the  valae  of  its 
franchise,  capital,  and  property  of  all  kinds, 
less  the  amount  of  its  debts."  We  find  no 
error  in  the  proceedings,  and  the  Judgment 
is  affirmed. 


i      Booths  v.  Best  et  dl. 
(Supreme  Court  of  Texas.    Jan.  14, 1890.) 
Advxssx  Fossbsbios — Allowaxoi  vob  Impsovb- 

UENTS. 

1.  In  trespass  to  try  title  it  appeared  that  in 
1888  a  conditional  land  certificate  was  Issued  to  B. ; 
that  in  1848  an  unconditional  certificate  waa  issued 
to  plaintiffs,  who  were  his  heira,  and  to  his  person- 
al repreaentaUvea;  and  that  the  Itmd  was  patented 
to  them  in  1853.  There  was  nothing  to  show  that 
the  certificate  or  the  land  was  sold  either  by  B.  or 
his  representatives,  or  by  plalntUts.  In  1855  a 
third  person  oonveyed  the  certificate  to  one  3.. 
who  located  it  on  the  land  in  1867,  and  asserted 
title  thereto,  plaintiffs  having  knowledge  of  such 
claim  as  early  as  1860.  In  1883one  whose  right  does 
not  appear  conveyed  the  land  without  oonsidbra- 
ation,  and  his  grantee  took  possession,  and  paid 
the  taxes,  though  his  possession  was  not  hoaUle  to 

Slaintiffs'  claim.  In  1884  the  grantee  oonveyed  to 
efendant,  who  took  possession,  paid  the  taxes, 
made  improvements,  and  held  adversely  until  1887, 
when  plalntiffa  sued.  Defendant  had  also  taken  a 
deed  from  the  heirs  of  S.  Held,  that  the  evidenea 
does  not  sufficiently  show  adverse  possession  to  es- 
tablish title  by  limitation  as  against  plaintiffs. 

8.  Allowance  Is  properly  made  for  improve- 
ments by  defendant  where  plaintiffs  have  for  m(H« 
than  40  years  failed  to  assert  their  title,  and  it  does 
not  appear  that  defendant  knew  that  the  possaaslon 
of  the  one  from  whom  he  purchased  waa  not  sd- 
verse. 

Appeal  from  district  ooart,  De  Witt  ooan> 
ty;  H.  C.  Pleasants,  Judge. 

Fly  <£  Davidson  and  StockdaU  A  Proctor, 
for  appellant.  Banoood  it  Hartoood  and  B, 
A.  PUcuanU,  for  appelleeft. 

Henry,  J.  Appellees,  who  are  the  heirs 
bf  Richard  Best,  deceased,  brought  this  salt 
in  the  form  of  an  action  of  trespass  to  try 
title  to  recover  a  survey  of  640  acres  of  land 
patented  in  the  year  1858  to  the  heirs  and 
legal  representatives  of  said  Richard  Beat. 
It  appears  from  the  record  that  a  oonditioDal 
certificate  was  issued  to  Richard  Best  in  the 
year  1888.  Best  died  In  1839.  and  adminis- 
tration was  opened  upon  his  estate  in  Gal- 
veston county  in  the  year  that  he  died. 
An  unconditional  oertiflcate  was  Issued  in 
1848  to  the  heirs  and  legal  representatlvea 
of  Richard.  Best.  The  administration  waa 
closed  in  1841,  and  there  is  no  evidence  that 
the  land  certificate  was  sold  or  oonveyed  by 
the  administrator.  In  the  year  1855  one 
Robert  Neal  conveyed  the  certificate  to  one 
J.  A.  Sherburne,  who,  in  the  year  1857,  lo- 
cated it  on  the  land  in  controversy.  Sher- 
burne asserted  title  to  the  land  for  naanj 
years,  as  was  known  to  the  heirs  of  Best  as 
early  as  the  year  1860.    In  the  year  1888 1 
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J.  T.  Morris,  without  consideration,  con- 
veyed the  land  to  bis  brother  E.  W.  Morris, 
by  a  deed  ^hich  was  recorded  on  the  day  it 
was  mad&  The  land  was  inclosed  on  all 
sides  by  E.  W.  Morris  and  persons  owning 
adjoining  lands,  the  fences  being  on  the  lines 
of  the  adjoining  lands.  From  the  date  of 
bis  purchase,  in  January,  1882,  until  he  con- 
reyed  it  to  appellant,  in  1884,  E.  W.  Morris 
was  in  possession  of  the  land,  and  paid  all 
taxes  against  it.  The  evidence  shows  that 
hi0  possession  was  not  in  fact  hostile  to  the 
claim  of  tlie  true  owners,  but  it  does  not 
show  that  appellant  was  aware,  when  he  pur- 
chased, that  it  was  held  in  subordination  to 
the  title  of  tbe  true  owners.  The  appellant, 
desiring  to  purchase  the  title,  and  having 
tried,  without  success,  to  discover  the  heirs 
of  Ricliard  Best,  in  the  year  1884,  purchased 
tbe  land  for  an  inadequate  consideration  from 
E.  W.  Morris,  who  made  to  him  a  quitclaim 
deed  for  it.  He  took  possession  under  this 
deed  and  held  it  adversely,  paying  all  taxea 
against  it  until  this  suit  was  instituted  on 
tbe  27th  day  of  December,  1887.  In  tbe  year 
1885  appellant  was  advised  by  an  attorney, 
whom  be  consulted  with  regard  to  the  title, 
that  it  was  in  tbe  heirs  of  Sherburne,  by 
whom  the  certificate  bad  been  located.  The 
attorney  who  gave  bim  this  advice  repre- 
sented to  him  that  be  was  tbe  attorney  of 
the  said  Sherburne  heirs,  and  npon  his  reo- 
ommendation  appellant  purchased  and  re- 
ceived conveyances  of  tbe  land  from  said 
heirs,  paying  for  it  much  less  than  its  real 
valne.  Su^equent  to  the  last  conveyances 
to  bim,  appellant  put  npon  the  land  perma- 
nent improvements  of  the  value  of  f2,165, 
for  which  the  court  gave  him  judgment,  and 
rendered  judgment  against  him  In  favor  of 
plaintiffs  for  the  land. 

Wedeern  it  unnecessary  to  mention  in  detail 
appellant's  assignments  of  error.  The  condi- 
tional certificate  having  been  issued  to  Bich- 
ard  Best,  and  both  the  unconditional  certifi- 
cate and  tbe  patent  having  been  issued  to  his 
heirs,  and  tbe  record  showing  no  sale  or  con- 
veyance by  Best  during  his  life,  or  by  bis  ad- 
ministrator or  bis  heirs  subsequent  to  his 
death,  of  either  tbe  certificate  or  the  land,  tbe 
title  necessarily  remainsln  bis  heirs  unless  it 
has  been  divested  by  adverse  possession  un- 
der the  statute  of  limitations.  The  evidence 
Is,  we  think,  insufficient  to  show  title  by  lim- 
itation. No  question  is  made  about  the  suf- 
ficiency of  the  evidence  to  establish  that 
plaintiffs  are  the  heirs  of  Bichard  Best. 

Appellee  assigns  error,  complaining  of  so 
much  of  the  decree  as  allows  appellant  com- 
pensation for  his  improvements.  Without 
repeating  tbe  evidence,  or  undertalcingto  dis- 
cuss it,  with  regard  to  thi»  issue,  it  is  proper 
to  say  that,  while  the  record  fails  to  show  a 
sale  of  the  land  certificate  by  the  administra- 
tor of  Bichard  Best,  one  item  of  tbe  final  re- 
port of  the  administrator  is  a  charge  against 
biuiself  and  in  favor  of  the  estate  of  an 
amount  of  money  "received  for  headrigbt." 
This  raoort  waa  filled  in  1841.    Seventeen 


years  afterwards  the  certificate  was  found  in 
the  possession  of  Sherburne,  who  claimed  to 
be  its  owner,  and  caused  the  land  to  be  lo- 
cated. For  more  than  40  years  plaintiffs 
forbore  to  assert  their  claim  in  a  way  to  make 
it  known.  Possession  of  the  land  had  been 
held  long  enough  to  give  title  by  limitation, 
if  it  had  been  of  a  sufficiently  pronounced  ad- 
verse character,  about  which  want  it  is  not 
clear  that  appellant  whs  not  misinformed  or 
misled.  Ifot  to  mention  other  facts  relating 
to  the  issue,  we  do  not  think  a  case  is  pre- 
sented to  us  justifying  a  reversal  of  the  find- 
ing of  tbe  district  j  udge  upon  this  issue.  The 
judgment  is  affirmed. 


Guur,  0.  &  S.  P.  By.  Cto.  t».  Dwyke. 

(SupreTTie  Court  of  Texas.    Jan.  14, 1890.) 

Cjlbbibss  of  Prkioht— Refusal  to  Dblivbb — C3o»- 
RBOTiKo  Lines — Iktkrstate  CouuEBoa. 

1.  Laws  Tex.  17th  Leg.  8B,  imposing  a  penalty 
on  a  railroad  company  lor  lefasing  to  deliver 
freight,  upon  the  payment  or  tender  of  the  charges 
shown  in  the  bill  of  lading,  is  not  unconstitutional, 
as  a  regulation  of  interstate  commerce,  though  ap- 
plied to  freight  shipped  from  a  point  without  the 
state. 

2.  As  Rev.'St.  Tex.  art.  4^51,  mokes  it  obligatery 
on  a  railroad  company  in  the  state,  without  delay, 
to  carry  over  its  road  cars,  freight,  eto.,  received 
from  any  connectlog  omnpany,  a  railroaid  compa- 
ny Is  not  bound  by  a  through  bill  of  lading,  under 
which  it  receives  freight,  In  ignorance  of  its  terms, 
the  original  carrier  having  no  authority  to  contract 
for  it. 

&  The  way-bill  of  the  company  showing  that, 
at  the  time  the  defendant  company  received  tbe 
freight,  it  paid  accrued  charges,  amounting  to  as 
much  as  the  amount  fixed  in  the  bill  of  lading  for 
the  entire  transportation,  is  admissible  as  evidence 
that  it  did  not  intend  to  ratify  the  original  oontract^ 

4.  It  is  not  necessary  that  the  bill  of  lading 
shall  be  shown  at  the  time,  to  make  the  tender  of 
the  charges  effectual,  .unless  ita  production  is  de- 
manded. 

Appeal  from  district  court,  Washington 
county;  J.  B.  MoFakland,  Judge. 

Action  by  Thomas  Dwyer  against  tbe  Gulf^ 
Colorado  &  Santa  Fe  Railway  Company,  to 
recover  a  statutory  penalty.  Tbe  defendant 
appeals  from  a  judgment  for  plaintiff. 

J.  W.  Terry,  for  appellant.  Basiett,  Mum 
ifi  Muae,  for  appellee. 

Gaines,  J.  This  case  was  before  this 
court  at  a  former  t«rm,  and  was  reversed, 
and  remanded  for  a  new  trial  in  accordance 
with  an  opinion,  which  is  reported  in  69  Tex. 
707,  7  S.  W.  Bep.  504.  The  qnestion  then 
presented  is  not  now  involved.  The  action 
was  brought  by  appellee  against  appellant  to 
recover  tbe  penalty  prescribed  by  the  act  of 
May  6,  1882,  for  tbe  failure  of  tlie  company 
to  deliver  to  him  certain  merchandise  trans- 
ported by  it,  upon  his  tender  of  the  charges 
for  carriage  specified  in  the  bill  of  lading. 
The  defendant  interposed  an  exception  to  the 
petition,  and  now  insists  that  the  court  erred 
In  overruling  it. 

Tbe  bill  of  lading  was  for  a  certain  car- 
load of  nails  received  at  the  city  of  Pitts- 
burgh, in  tlie  state  of  Pennsylvania,  by  the 
PitUburgh,  Cincinnati  &  St.  Louis  Railway 
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Company,  and  bonnd  that  companj  to  trans- 
port the  merchandise  from  that  city  to  the 
city  of  Brenbam,  in  tlie  state  of  Texas,  for  a 
fr<dght  cha^^  of  $197.50.  The  statute  un- 
der which  the  proceeding  was  instituted  reads 
as  follows:  "That  any  railroad  company,  its 
officers,  agents,  or  employes,  that  shall  refuse 
to  deliver  to  the  owner,  agent,  or  consignee, 
any  freight,  goods,  wares,  and  merchandise 
of  any  kind  or  character  whatever,  upon  the 
payment  or  tender  of  payment  of  the  freight 
charges  due  as  shown  by  the  bill  of  lading, 
the  said  railroad  company  shall  be  liable  in 
damages  to  the  owner  of  said  freight,  goods, 
wares,  or  merchandise  to  an  amount  equal  to 
the  amount  of  the  freight  charges,  for  every 
day  said  freight,  goods,  wares,  and  merchan- 
dise is  held  aftier  payment  or  tender  of  pay- 
ment of  the  charges  due  as  shown  by  the  bill 
of  lading,  to  be  recovered  in  any  court  of 
competent  jurisdiction."  Laws  Called  Sess. 
17th  Leg.  85.  It  is  urged  that  the  law  as 
applied  to  the  transaction  alleged  in  the  peti- 
tion is  a  regulation  of  commerce  between  the 
states,  and  is  such  as  only  the  congress  of  the 
United  States  has  the  power  to  make.  If  so, 
the  legislature  had  no  power  to  make  such  a 
law  in  reference  to  bills  of  lading  for  the  car- 
riage of  goods  from  another  state  into  this 
state;  and  it  would  be  our  duty  either  to  con- 
strue the  act  as  not  applying  to  such  bills  of 
lading,  or  to  hold  that,  as  so  applied,  it  is  in 
contravention  of  the  constitution  of  the  Unit- 
ed States,  and  therefore  void.  We  would 
not,  however,  in  construing  the  act,  give  it 
an  application  that  would  render  any  part  of 
it  void,  unless  the  intent  to  so  apply  it  was 
made  manifest  by  the  language  of  the  act  it- 
self. 

But  the  question  recurs,  is  the  provision 
nnder  consideration  In  contravention  of  the 
federal  constitution  ?  As  to  what  laws  passed 
by  the  legislature  of  a  state  are  to  be  deemed 
a  regulation  of  commerce  between  the  states, 
within  the  meaning  of  that  constitution,  there 
have  been  numerous  decisions  In  the  courts 
of  the  United  States.  Considering  the  all- 
pervading  influence  of  the  commerce  of  the 
country,  and  that  any  state  law,  in  relation 
to  commercial  transactions  not  conflned  to 
those  begun  and  completed  within  the  state, 
would  almost  necessarily  affect  in  some  de- 
gree the  commerce  between  the  states,  the 
result  is  not  surprising.  From  tlie  opinions 
delivered  in  the  case  of  Bail  way  Co.  v.  Illl- 
nois,  118  U.  S.  557.  7  Sup.  Ct.  Bep.  4,  it  would 
seem  that  the  decisions  of  the  supreme  court 
of  the  United  States  upon  these  questions 
have  not  been  altogether  consistent;  but  it  also 
appears,  from  that  and  later  cases  in  the  same 
court,  that  the  tendency  now  is  to  extend  the 
power  of  congress  over  matters  affecting  in- 
terstate commerce,  and  correspondingly  to 
restrict  that  of  the  states.  We  think,  how- 
ever, that  by  the  decisions  of  that  court 
(which  are  authoritative  upon  these  ques- 
tions) the  following  propositions  roust  be 
deemed  to  have  been  settled:  (1)  That  a  state 
can  make  no  law  regulating  the  rate  of  ficeigbt 


for  the  carriage  of  goods  between  that  and 
another  state,  although  the  regulation  be 
construed  as  applying  only  to  so  much  of  the 
line  of  transit  as  lies  within  its  own  borders, 
(Bailway  Co.  v.  Illinois,  supra;)  (2^  that  it 
can  make  no  law  which  empowers,  either  di« 
rectly  or  indirectly,  a  burden  by  way  of  taxa- 
tion upon  interstate  commerce,  (Fickard  v. 
Car  Co.)  117  U.  S.  34,  6  Sup.  Ct.  Bep. 
635;  State  Freight  Tax  Case,  15  Wall.  232; 
Ferry  Co.  v.  Pennsylvania,  114,  U.  S.  196,  5 
Sup.  Ct.  Bep.  826;  Walling  v.  Michigan.  116 
U.  S.  446,  6  Sup.  Ct.  Bep.  454;  Telegraph 
Co.  v.  Texas,  105  U.  S.  460;  County  of  Mobile 
T.  Eimbali.  102  U.  S.  691;  Bobbins  v.  Tax- 
ing Dist.  120  U.  &  489,  7  Sup.  Ct.  Bep.  592; 
Leloup  T.  Mobile,  127  U.  S.  640,  8  Sup.  Ct. 
Bep.  1380;  Asher  v.  Texas,  128  U.  S.  129,  9 
Sup.  Ct.Bep.  1;  (8)  that  wharves  and  bridges 
and  ferries  across  streams,  constituting  the 
boundaries  between  the  states,  may  be  estab- 
lished and  regulated  by  the  states,  in  the  ab- 
sence of  legislation  on  the  same  subject  by 
congress,  provided  no  burden  otlier  than  an 
ordinary  charge  for  their  use  be  imposed  upon 
the  commerce  passing  over  them,  (Oilman  ▼. 
Philadelphia,  8  Wall.  713;  Escanaba  Co.  v. 
Chicago,  107  U.  S.  678,  2  Sup.  Gt.  Bep.  185; 
Transportation  Co.  ▼.  Parkersbuig,  107  U. 
&  691,  2  Sup.  Ct.  Bep.  732;)  and  (4)  that, 
in  the  exercise  of  these  police  powers,  the 
states  may  enact  laws  which,  though  theyaf- 
fect  commerce  between  the  states,  ate  not  to 
be  considered  regulations  of  that  commerce, 
within  the  meaning  of  the  constitution  of 
the  United  States.  (Bailroad  Co.  v.  FuUer.  17 
Wall.  560,  and  cases  there  cited;  Smith  v. 
Alabama,  121  U.  S.  465, 8  Sup.  a.  Rep.  564.) 
Is  the  law  in  question  in  this  suit  a  proper 
exercise  of  the  police  power  of  the  state? 
This  power  relates  to  such  a  number  and  va* 
riety  of  subjects  that  it  is  impossible  to  define 
it.  except  in  terms  so  general  that  the  defini- 
tion is  of  but  little  practical  utility  in  any 
case  difficult  of  solution.  We  think,  how- 
ever, the  opinions  in  the  cases  last  cited  throw 
much  light  upon  the  question  before  us.  In 
Bailroad  Co.  v.  Fuller  the  question  was  as  to 
the  validity  of  a  statute  of  Iowa  which  re- 
quired all  railroad  companies  in  the  state,  in 
September  of  each  year,  to  fix  their  rates  of 
fare  for  passengers  and  freight,  and  on  the 
1st  day  of  October  following  to  post  up  at 
their  depots  a  printed  copy  of  such  rates,  and 
to  cause  a  copy  to  remain  posted  during  the 
year,  and  subjected  the  companies  to  penal- 
ties in  case  of  a  failure  to  comply  with  ita 
provisions.  In  the  conclusion  of  their  opin- 
ion the  court  use  this  language:  "If  the  re- 
quirements of  the  statute  here  in  question 
were  *  •  •  regulations  of  commerce, 
the  question  wouifl  arise  whether,  regarded 
in  the  light  of  the  authorities  referred  to,  and 
of  reason  and  principle,  they  are  not  regula- 
tions of  such,  a  character  as  to  be  valid  until 
superseded  by  the  paramount  action  of  con- 
gress. But,  as  we  are  unanimously  of  the 
opinion  that  they  are  merely  police  r^ular 
'  tions,  it  is  unnecessary  to  pursue  the  sub- 
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ject."  In  Smith  ▼.  Alabama,  supra,  the 
court  uy:  "A  carrier  exercising  hia  calling 
within  a  particular  state,  although  engaged 
in  the  business  of  interstate  commerce,  is 
answerable,  according  to  the  laws  of  the  state, 
for  acts  of  non-feasance  or  misfeasance  com- 
mitted within  its  limits.  If  he  fail  to  de- 
liver goods  to  the  proper  consignee  at  the 
right  time  or  place,  he  is  liable  in  an  action 
for  damages,  under  the  laws  of  the  state,  in 
its  courts;  or  if,  by  negligence  in  transporta- 
tion, he  inflicts  injury  upon  the  person  of  a 
passenger  brought  from  another  state,  a  right 
of  action  for  the  consequent  damage  is  given 
by  the  local  law.  In  neither  case  would  It  lie 
a  defense  that  the  law  giving  the  rixht'to  re- 
dress was  void  as  being  an  unconstitutional 
regulation  of  commerce  by  the  state.  This, 
Indeed,  was  the  very  point  decided  in  Sher- 
lock V.  Ailing,  93  U.  8.  99." 

The  statute  we  have  under  consideration, 
like  every  other  law  which  gives  a  remedy 
to  the  shipper  against  the  carrier  for  a  viola- 
tion of  bis  contract,  does  in  some  remote  de- 
gree affect  Interstate  commerce,  when  applied 
to  a  contract  of  carriage  from  one  state  to  an- 
other.  Bat  it  imposes  no  tax.  It  neither 
fixes  nor  regulates  any  rates.  It  makes  no 
discrimination  between  commerce  wholly 
within  the  state  and  that  between  the  state 
and  other  states.  It  imposea  no  duty  upon 
any  carrier  not  already  imposed  by  the  com- 
mon law.  It  applies  to  all  railroad  compa- 
nies in  the  state  and  to  all  contracts  of  car- 
riage alike,  and  merely  provides  a  penalty  for 
the  purpose  of  enforcing  a  compliance  with 
an  obligHtion  which  already  existed  at  com- 
mon law.  In  respect  of  the  question  before 
as,  the  statute  is  not  distinguishable  from 
any  other  law  affording  a  remedy  for  the 
breach  of  a  contract  of  carriage  of  goods  be- 
tween two  states.  We  conclude  that  the  stat- 
ute was  a  proper  exercise  of  the  police  power 
reserved  to  the  state,  and  is  therefore  valid. 
The  court,  therefore,  did  not  err  in  overrul- 
ing the  defendant's  exception  to  the  petition. 

In  answer  to  the  petition,  the  defendant 
pleaded  that  the  shipment  which  gave  rise  to 
this  controversy  was  over  the  Pittsburgh, 
Cincinnati  &  St.  Louis  Railway  to  St.  Louis, 
and  thence  over  the  Texas  &  St.  Louis  Ball- 
way  to  McGregor,  Tex.,  where  the  freight 
was  delivered  to  its  road  for  transportation 
toBrenham;  that  the  Pittsburgh,  Cincinnati 
&  St.  Louis  Company  had  no  authority  to 
contract  for  the  carriage  of  the  nails  over  its 
road,  and  that  its  agents  at  McGregor  received 
the  freight  for  transportation  to  Brenbam  at 
Its  customary  rates,  without  having  any 
knowledge  of  the  bill  of  lading  executed  by 
that  company ;  that  upon  receipt  of  the  freight 
it  paid  the  accrued  charges,  as  shown  by  the 
way-bill  to  be  9197.50,  and  that  its  charges 
in  addition  amounted  to  $35.  The  entire 
charges,  as  shown  by  the  bill  of  lading,  were 
•197.50.  The  defendant  introduced  evidence 
of  the  facts  alleged  in  its  answer,  and  the 
court  charged  the  jury  as  follows:  "If  the 
Jury  believe,  from  the  evidence,  that  the  de- 


fendant company  received  the  nails  at  the 
town  of  McGregor  from  another  company, 
and  transported  them  to  the  town  of  Bren- 
ham,  this  would  constitute  an  affirmance  of 
the  original  contract  of  shipment,  and  the  de* 
fendant  thereby  became  bound  by  the  torms 
of  the  shipment  as  shown  In  the  bill  of  lad- 
ing." In  this  we  think  there  was  error. 
Our  statutes  make  it  obligatory  upon  any 
railroad  company  in  this  state  to  draw  over 
their  road,  without  delay,  the  passengers, 
merchandise,  and  cars  of  every  other  railroad 
company  which  may  enter  and  connect  with 
their  road.  Bev.  St.  art.  4251.  See,  also, 
articles  4226,  4227.  4251-4254.  In  the  ab- 
sence of  a  provision  of  this  character,  it  might 
be  proper  to  hold  that  a  carrier  who  has  re- 
ceived freight  from  another  carrier. upon  a 
through  bill  of  lading,  without  any  express 
agreement  as  to  the  charges,  should  be  pre- 
sumed to  have  ratified  the  bill  of  lading, 
though  made  without  its  authority,  and  to 
have  become  a  party  to  the  contract.  But 
certainly,  when  the  carrier  is  bound  by  stat- 
ute to  receive  and  transport  the  goods  with- 
out delay  upon  tender  by  the  connecting  car- 
rier, no  such  presumption  should  be  indulged. 
Such  a  rule  would  be  to  force  a  contract  upon 
a  carrier  to  which  he  had  not  given  his  con- 
sent, and  compel  to  carry  at  a  rate  fixed  by 
another  company.  The  result  of  the  con- 
struction of  the  law  by  the  court  below  is  that 
a  railroad  company  is  not  permitted  to  refuse 
to  receive  the  goods  for  transportation;  yet, 
if  it  does  receive  them,  It  ratifies  by  that  act 
a  bill  of  lading  made  without  his  authority. 
This,  In  our  opinion,  cannot  be  tolerated. 
We  so  held  at  the  last  Tyler  term  in  a  case 
not  yet  [officially]  reported.  Railway  Co.  t. 
Baird,  ante,  530.  Should  a  railroad  company 
in  Arkansas  receive  freight  to  be  transported 
to  £1  Paso,  in  this  state,  for  a  less  charge  for 
the  whole  distance  than  the  customary  charge 
of  the  Texan  road  for  the  transportation  over 
its  own  line,  could  the  latter  be  forced  to  ac- 
cept the  contract?  We  think  not.  We  do 
not  think  the  legislature  intended  tliat  such 
a  construction  sirould  be  given  to  the  statute 
under  consideration.  Our  opinion  is  that 
the  act  only  applies  when  the  railroad  com- 
pany that  is  sought  to  be  charged  in  damages 
has  either  itself  executed  the  bill  of  lading, 
or  authorized  another  company  to  execute  it, 
or  has  ratified  it  by  some  voluntary  act  on  its 
part.  Instead  of  the  charge  complained  of, 
the  court  should  have  given  an  instruction, 
in  substance,  the  same  as  charge  No.  1,  re- 
quested by  defendant. 

We  think  the  court  should  not  have  ex- 
cluded the  original  way-bill,  when  offered  in 
evidence.  In  connection  with  other  testi- 
mony, it  showed  that  defendant  paid,  at  the 
time  it  received  the  nails,  accrued  charges 
amounting  to  as  much  as  the  entire  charge 
agreed  upon  on  the  bill  of  lading,  for  the 
transportation  of  the  properly  for  the  whole 
distance,  and  tended  to  show  that  it  never 
intended  to  ratify  that  contract.  We  infer 
from  the  statement  appended  to  the  bill  of 
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exceptions  that  the  depositions  of  the  wit- 
nesses Murray  and  Dodge  were  objectfd  to  in 
writing,  and  were  suppressed  at  a  term  of 
the  court  previous  to  the  trial.  If  so,  the 
bill  of  exceptions  should  hare  been  then 
taken,  and  the  depositions-were  properly  ex- 
cluded when  offered  on  the  trial. 

The  plaintiff  has  filed  cross-assignments  of 
error.  The  goods  were  first  demanded  on 
the  15th  of  December,  1884,  and  again  on 
the  27th  of  January,  1885.  On  both  occa- 
sions the  charges  shown  by  the  bill  of  lading 
were  tendered.  There  was  a  dispute  whether 
or  not  the  bill  of  lading  was  presented  at  the 
time  of  the  first  demand.  It  was  formally 
exhibited  to  the  company's  agent  when  the 
second  tender  and  demand  were  made.  Un- 
der these  circumstances,  the  court  charged 
the  Jury,  in  effect,  that,  In  order  to  make  the 
demand  effectual  under  the  statute,  the  plain- 
tiff must  at  the  time  have  exhibited  his  bill 
of  lading,  and  refused  to  charge  that  sncb 
presentation  of  the  instrument  was  not  nec- 
essary. We  are  of  opinion  that  the  court 
erred  In  these  rulings.  Tlie  statute  does  not 
expressly  require  that  the  bill  of  lading  shall 
be  shown  to  the  agent  of  the  railroad  com- 
pany when  the  goods  are  demanded,  nor  do 
we  find  anything  either  in  the  words  of 
the  act,  or  the  nature  of  the  business,  from 
which  it  ought  reasonably  to  be  inferred  that 
the  legislature  so  intended.  It  is  to  be  pre- 
sumed, as  a  matter  of  law,  that  a  party  to  a 
contract  knows  its  contracts;  and,  as  a  mat- 
ter of  fact,  it  is  nut  unreasonable  to  suppose 
that  the  agents  of  a  railroad  company,  who 
receive  freight  at  its  destination,  know  the 
charges  which  the  company  is  entitled  to  re- 
ceive as  shown  by  the  biU  of  lading.  We 
think,  therefore,  that  it  waa  not  intended 
that  the  exhibition  of  the  bill  of  lading  at  the 
time  of  the  tender  of  the  money  and  demand 
of  the  goods  shoaid  be  a  condition  precedent 
to  the  recovery  of  the  damages.  But  the 
statute  is  strictly  penal,  and  the  penalty  is 
severe,  and  we  think  a  case  may  arise  In 
which  the  owner  of  the  goods  should  not  re- 
cover if  he  has  refused  to  exhibit  his  con- 
tract. It  is  only  for  a  willful  disregard  of 
the  law  that  its  penalties  should  be  inflicted. 
Hence,  if  there  should  be  a  mistake,  if  the 
agent  of  the  company  should  not  in  fact 
know  the  contents  of  the  bill,  and  should  the 
owner  of  the  goods  having  it  iu  his  power 
refuse  to  produce  it,  he  would  not  be  en- 
titled to  recover.  In  regard  to  appellee's  sec- 
ond assignment  of  error,  it  Is  sufficient  to 
say  that  it  was  decided  upon  the  former  ap- 
peal that  the  defendant  had  no  right  to  re- 
quire of  plaintiff  a  receipt  for  the  overcharge; 
and  tliat  if  such  a  right  should  be  insisted 
upon,  on  another  trial,  it  would  be  proper  to 
instruct  the  jury  that  it  did  not  exist.  If  no 
issue  should  be  again  made  upon  the  ques- 
tion, we  do  not  see  that  such  an  instruction 
would  be  either  necessary  or  proper.  For 
the  errors  pointed  out,  the  judgment  is  re- 
versed and  the  cause  remanded.  Each  party 
will  pay  one-haif  of  the  costs  of  tbia  appeaL 


Kbusosb  o.  Kbtteobb. 
(Supitme  Court  of  Texas.    Jan.  31,  ISMi) 
Limitation  o*  Aotions— Nbw  PaoKisc 
A  letter  stating  that  defendant  had  tried  to 
raise  some  money  for  plaintifl,  and  promising  to 
send  some,  bat  not  all,  "because  we  must  live 
first, "  and  to  pay  whatever  he  can  every  year,  and 
saying  that  he  had  not  signed  a  note  sent  him  be- 
cause It  was  just  as  good  withoat,  as  they  knew 
hom  they  stood,  is  not  aaffldent  to  remove  a  barred 
note  from  the  statute  of  limitations. 

Commissioners'  decision.  Appeal  from 
district  court,  Fayette  connty;  H.  Tkioh- 
inTELi.BR,  Judge. 

C.  K.  Bell,  for  appellant.  Bob$on  <t  lio- 
tenttuU,  for  appellee. 

AoKEK,  P.  J,  Appellee  brought  this  suit 
on  the  14th  day  of  May.  1888,  against  appei- 
lant,  in  the  district  court  of  Fayette  county, 
and  alleged  in  his  petition  that  the  defendant 
resided  in  Hamilton  county,  Tex.,  and  that 
on  the  first  day  of  January,  1880,  the  defend- 
ant executed  and  delivered  to  him  tiia  prom- 
issory note  set  out  in  the  petition,  as  follows: 
''C2,061.00.  Bound  Top,  January  1st.  1880. 
We,  the  undersigned,  or  either  one  of  us, 
promise  to  pay  to  the  order  of  John  Kraeger. 
in  the  town  of  Biound  Top,  Fayette  Co., 
Texas,  the  sum  of  two  thousand  and  sixty- 
one  dollars,  American  coin,  with  interest 
from  dato  at  the  rate  of  ton  per  cent,  per 
annum,  interest  payable  annually,  for  value 
received.  It  is  further  provided  that  we  are 
to  pay  any  and  all  expenses.  Including  attor- 
ney's fees,  should  the  collection  of  the  note 
t)e  made  by  an  attorney.  Q.  Xruboek." 
It  was  further  alleged  that  the  defendant,  in 
a  letter  written  by  him  to  plaintifl  in  regard 
to  his  indebtedness  on  the  10th  day  of  Au- 
gust, 1887,  admitted  the  justness  of  the  debt, 
and  promised  to  pay  it.  The  letter  is  as  fol- 
lows: "Hamilton,  10th  August,  1887.  Dear 
Father:  I  have  done  my  best  to  raise  soma 
money,  but  I  cannot  do  it  now,  because  the 
little  money  which  I  had  yet,  I  bought  wheat 
for,  which  waa  cheap  still.  I  bought  it  at  68 
cents  yet,  and  then  hauled  40  miles;  and  corn 
for  feed  I  must  also  buy,  because  that  is  very 
slim  here,  as  rain  was  wanted.  Cotton,  too, 
don't  look  the  best.  But  some  money  we  wUl 
send  you,  but  not  all,  l>ecause  we  must  lire 
first,  and  that  in  Brenham  we  must  pay  too; 
that  was  a  hard  lick  for  us.  Dear  father, 
you  sent  me  a  note  tliat  I  don't  sign.  I  will 
pay  you  some  every  year,  bnt  whenever  I 
can,  but  I  sign  no  more  papers,  for  I  think  it 
is  just  as  good  without,  because  we  all  know 
how  we  stand;  but  you  must  be  satisfied  with 
what  you  will  get  every  year,  for  I  will  do 
whatever  I  can.    *    *    *    G.  Kruboer." 

The  defendant  pleaded  his  privilege  of  be- 
ing sued  in  the  county  of  his  residence,  and 
claimed  that,  while  the  original  note  was 
payable  in  Fayette  county,  it  was  barred, 
and  the  suit  was  on  the  alleged  admission 
and  promise  contained  in  defendant's  letter 
of  August  10,  1887,  which  did  not  atipnlato 
for  payment  in  Fayette  county.  The  defend- 
ant interposed  the  same  defense  \tj  special 
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exception,  and  also  espeendlyexoepted  on  tbe 
ground  that  the  note  set  out  in  the  petition 
■was  baired  by  the  foar-yean  statate  of  limi- 
tations, and  that  "the  letter  sued  on  as  a  new 
promise  does  not  show  any  promise  to  pay 
any  certain  sum  of  money,  nor  does  it  show 
any  acknowledgment  of  the  justness  of  any 
demand  of  plaintiff  against  defendant."  The 
plea  and  exceptions  were  overruled,  and  the 
trial,  without  a  Jury,  resulted  in  Judgment 
for  plaintiff  for  principal,  interest,  and  at- 
torney's fees,  according  to  the  terms  of  the 
note. 

Under  proper  assignment  of  error,  it  is 
contended  that  the  court  erred  in  holding 
that  defendant's  letter  to  plaintiff  was  suffi- 
cient to  take  the  barred  note  out  of  the  stat- 
ate of  limitations,  and  this  is  the  only  ques- 
tion  we  think  it  necessary  to  consider.  It  is 
oonceded  that  the  original  debt  was  barred. 
When  a  debt  is  barred,  the  new  promise  re- 
lied on  must  acknowledge  the  justness  of  the 
claim,  and  express  a  willingness  to  pay  it. 
Coles  V.  Kelsey,  2  Tex.  555.  An  acknowl- 
edgment which  will  take  a  debt  out  of  the 
bar  of  the  statute  of  limitations  must  be  clear 
and  unequivocal,  and  neither  qualifled  by 
conditions  nor  limitations.  McDonald  v. 
Orey,  29  Tex.  83:  Dickinson  y.Lott,  Id.  178: 
Madox  T.  Humphries.  24  Tex.  196;  Smith 
▼.  Fly,  Id.  858.  Considered  in  the  light 
of  these  authorities,  we  think  It  too  clear  for 
•nument  that  the  letter  relied  on  by  plain- 
tiff to  take  the  barred  note  out  of  the  opera- 
tion of  the  statute  of  limitations  is  not  suffl- 
eient  for  ttiat  purpose.  It  does  not  contain  a 
dear,  unequivocal,  and  unconditional  ac- 
knowledgment of  the  justness  of  plaintiff's 
demand,  nor  does  it  contain  an  expression  of 
a  willingness  to  pay.  We  think  it  settled  by 
the  authorities,  supra,  that  the  acknowledg- 
ment, to  relieve  the  claim  from  the  operation 
of  the  statute  of  limitations,  must  contain  an 
onqualifled  admission  of  a  just,  subsisting 
indelstedness,  and  express  a  willingness  to 
pay  it.  If  the  expression  of  a  willingness  to 
pay  is  coupled  with  conditions,  it  devolves 
opon  the  plaintiff  to  prove  that  the  named 
conditions  have  taken  place.  Leigh  v.  Lin- 
tbecum,  80  Tex.  103.  We  think  the  court 
below  erred  in  its  construction  of  the  letter 
from  defendant  to  plaintiff,  and  are  of  the 
opinion  thatltsjodgmentshould  be  reversed, 
■ad  the  cause  dismissed. 

Statton,  G.  J.  Report  of  commission  of 
appeals  examined,  opinion  adopted,  judgment 
reversed,  and  cause  dismissed. 


MBCLT  9t  al.  V.  GOBKIIX. 

(Supreme  Court  of  Textu.    Jan.  17, 1890.) 

CoKTajLOTs— CoKSTSUonoa. 

1.  Under  a  contnot  to  pastnie  cattle  at  a  given 

per  moDth,  for  a  term  not  longer  than  eight 

itbs,  and  give  all  possible  protection  for  their 


•afety  and  benefit,  the  owners  reserving  the  right 
to  remove  them  wiianever  liable  to  loss  for  lack  of 


grass  or  water,  paying  for  the  time  tliat  lias  ex- 
pired, the  owner  of  the  pasture  does  not  bind  him- 
self to  furnish  pasture  for  the  full  eight  months, 
and  may  recover  tor  the  time  it  is  used  whenever 
the  cattle  are  withdrawn. 

8.  The  pasture,  in  suoh  oase,  being  of  snfil- 
otent  area,  and  known  to  both  parties,  the  owner 
of  the  cattle  cannot  recoup  damages  sustained  by 
the  insufflcienoy  of  the  grass  and  water. 

Appeal  from  district  court,  Nueces  county; 
J.  C.  BussELL,  Judge. 

Action  by  £.  Corkill  against  Meuly  Bros, 
to  recover  for  pasturage  of  cattle.  The  pe- 
tition set  out  the  contract  between  the  par- 
ties, and  alleged  that  on  or  about  the  24th  of 
August,  1886,  the  defendants,  by  virtue  of  this 
contract,  placed  on  the  plaintiff's  range,  and 
put  to  pasture  with  him,  527  bead  of  cattle, 
and  they  were  pastured  by  the  plaintiff  until 
March  8.  1887,  when  the  defendants  owed 
taim  therefor  S428.18,  and  that  on  Septemlier 
8,  1886.  the  defendants,  by  virtue  of  said 
contract,  placed  to  pasture  with  the  plaintiff 
1,170  more  head  of  cattle,  and  that  they  were 
also  pastured  by  him  until  said  date  of  March 
8,  1887,  and  on  this  date  the  defendants 
became  liable  to  him,  for  such  pasturage,  for 
the  additional  sum  of  •887.50.  The  petition 
also  contained  an  averment  of  full  perform- 
ance by  plaintiff.  Defendants  filed  a  gen- 
eral demurrer,  and  a  special  demurrer  that 
the  plaintiff's  petition  did  not  show  with  suf- 
ficient certainty  that  the  plaintiff  bad  com- 
plied with  the  contract  by  furnishing  the  de- 
fendant's cattle  the  pasturage  contracted  for; 
and  also  a  plea  in  reconvention;  the  special 
demurrer  being  based  on  the  ground  thatthe 
petition  did  not  show  that  the  cattle  bad  been 
pastured  eight  months,  according  to  the  con- 
tract, or  any  excuse  for  non-performance. 
Judgment  was  given  for  plaintiff,  and  de- 
fendants appeal. 

Q.  R.  Scott  A  Bro.,  tat  appellants.  WeUa, 
atayton  &  Kleberg  and  J.  0.  Luby,  for  ap- 
pellee. 

Hbnbt,  J.  Appellee  brought  this  suit  to 
recover  from  appellants  money  due  them  for 
pasturing  cattle,  in  pursuance  of  the  foliow- 
li)g  agreement: 

"This  agreement,  entered  into  b7and  be- 
tween £.  Corkill,  party  of  the  first  part,  and 
Meuly  Bros.,  parties  of  the  second  part,  to 
this  effect:  The  said  £.  Corkill,  party  of  the 
first  part,  agrees  to  pasture,  for  the  parties 
ot  the  second  part,  about  2,000  head  of  cat- 
tle, at  the  rate  12j^  cents  per  month,  for  a 
term  not  longer  tlian  eight  months,  and  give 
all  possible  protection  for  the  safety  and 
benefit  of  said  cattle.  The  said  parties  of  the 
second  part  agree  to  pastare  about  2,000 
head  of  cattle  with  the  said  party  of  the  first 
part,  and  pay  for  same  at  the  rate  of  12|o. 
per  bead  per  month,  to  commence  from  the 
time  said  cattle  are  put  on  the  range,  calcu- 
lated to  be  within  the  next  twenty  days;  re- 
serving the  light  to  move  said  cattle  at  any 
time  that  they  may  be  liable  to  loss  for  lack 
ot  grass  or  water,  and  paying  at  the  above 
rate  for  the  time  expired.    Witness  our  sig- 
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natures,  at  Bealltos,  Texas,  this  24th  day  of 
August,  1886.  £.  (XtRKiix.   Meult  Bboth- 

BR8." 

The  plaintiff  set  out  the  agreement,  and  al- 
leged  that  defendants,  at  dates  named, 
placed  upon  bis  range  speciSed  numbers  of 
cattle,  which  were  pastured  bj  him,  as  he 
had  contracted  to  do,  until  the  8th  day  of 
March,  1887,  for  which  he  prayed  judgment 
according  to  the  contract  price,  with  interest 
from  the  last-named  date.  The  defendants 
demurred  generally  and  specially,  and  plead- 
ed in  reconvention  that  plaintiff  did  not 
comply  with  the  terms  of  his  contract,  and 
furnish  their  cattle  with  sufllcieiit  grass  and 
water,  by  reason  of  which  a  speciBed  num- 
ber  of  them,  of  a  specifled  value,  died  from 
starvation,  and  the  remainder  became  poor 
and  unBt  for  market,  whereby  they  were 
damaged  a  specifled  sum,  for  which  and  for 
defendants'  being  compelled  to  be  at  an  in- 
creased expense  in  removing  their  cattle 
from  the  pasture  before  they  were  prepared 
to  do  so,  and  for  plaintiff's  willful  and  ma- 
licious misconduct  in  not  furnishing  su£B- 
cient  pasturage,  they  pray  judgment  for  dam- 


We  think  the  exceptions  were  properly 
overruled. 

Other  assignments  of  error  relate  to  charges 
given  and  refused.  The  evidence  as  to  the 
supply  of  grass  and  water  in  the  pasture  was 
conflicting,  and  the  errors  complained  of  with 
regard  to  the  charges  relate  to  that  Issue. 
The  evidence  shows  that  defendants  became 
dissatisfled  with  the  pasture,  and  the  condi- 
tion of  their  cattle,  in  the  latter  part  of  Feb- 
ruary, 1887,  and  promptly  withdrew  the  cat- 
tle from  the  pasture.  Plaintiff  received  all 
of  the  cattle  offered  by  defendant.  No  ques- 
tion Is  made  about  the  sufllciency  of  the  area 
of  the  pasture,  or  as  to  the  want  of  protec- 
tion furnished  the  cattle,  or  to  anything  ex- 
cept as  to  the  convenience  and  quantity  of 
the  supply  of  water  and  grass.  We  think  it 
clear  that  plaintiff  did  not  bind  himself  to 
furnish  pasture  for  the  cattle  for  the  full  pe- 
riod of  eight  months,  or  any  longer  than  he 
in  fact  did  furnish  it.  There  is  nothing  in 
the  record  to  indicate  that  the  situation  and 
condition  of  the  pasture  were  not  open  to  the 
observation  of  defendants,  or  not  known  to 
them  in  all  respects,  when  they  made  the 
contract.  The  evidence  shows  that  the  past- 
ure, all  the  time  that  it  was  occupied  by  de- 
fendants' cattle,  contained  both  grass  and 
water.  The  contract  did  not  make  plaintiff 
responsible  for  the  continuance  of  the  supply 
of  either;  but,  on  the  contrary,  defendants 
expressly  reserved  to  themselves  the  right  of 
determining  as  to  these  things,  and  of  pro- 
tecting themselves  from  such  loss  by  with- 
drawing their  cattle  at  any  time.  They  as 
expressly  agreed  that  when  they  did  exercise 
their  right  of  withdrawing  their  cattle  they 
would  pay  the  stipulated  price  for  the  time 
they  permitted  them  to  remain  in  the  pasture. 
The  agreement  seems  to  have  been  carried 
out  in  all  respects,  except  that  when  defend- 


ants withdrew  the  cattle  ihey  failed  to  pay 
for  their  pasturage. 

The  jury  returned  a  verdict  in  favor  of 
plaintiff,  on  which  judgment  was  rendered. 
Including  an  excess  of  interest.  This  error 
was  called  to  the  attention  of  the  court  dui^ 
Ing  the  term,  and,  a  remittitur  of  the  excess- 
ive interest  having  been  filed,  the  judgment 
was  reformed,  and  corrected.  We  find  no 
error  in  the  proceedings,  and  the  judgment  is 
aflkmed. 

Statton,  G.  J.,  not  sitting. 


Cabdweli.  v.  Bogkbs. 

ISupreme  Court  of  Texas.    Jan.  17, 1880.) 

Husband  jlnd  Wife— CoimTAiroBs — Exboutobs 
—  EsTOPFBL  —  MsBira   Fbofits    axo  ImsovB- 

MSMTS. 

1.  In  Texas,  a  iMwer  of  attorney  executed  Taj 
the  wife  alone,  and  properly  acknowledged,  con- 
fers no  authority  on  her  husband  to  sell  her  sep- 
arate estate. 

8.  A  married  woman  devised  all  her  land  to 
her  daughter,  appointing  ber  husband  executor, 
with  power  to  manage  the  estate,  and  sell  any 
part  thereof,  and  invest  in  other  property,  and  to 
surrender  it  to  the  daughter  when  deemed  for  hei 
interest.  The  land  described  in  the  will  was  con- 
veyed in  exchange  for  other  land,  after  the  eze- 
ontlon  of  the  will,  by  ber  husband  under  an  in- 
valid power  of  attorney  previously  given  by  her, 
•ad  after  her  death  he  took  possession  of  the  land 
received,  sold  a  part  of  it,  and  managed  it  as  dece- 
dent's estate  until  the  daughter  was  of  age.  Held, 
that  the  power  given  being  with  reference  to  the 
partionlar  land  described,  and  it  not  appearing 
that  the  wife  knew  of  or  ratified  the  exchange, 
the  acts  of  the  executor  did  not  aiflount  to  an  es- 
toppel or  ratification  of  the  invalid  conveyance. 

8.  The  daughter,  having  brought  suit  within 
seven  months  after  her  majority,  is  not  estopped 
to  deny  the  validity  of  an  exchange  of  her  prop- 
erty for  that  on  which  she  has  lived  with  her 
father  during  minority,  and  which  she  has  not  of- 
fered to  reconvey. 

4.  The  grantee  of  the  husband  under  an  In- 
valid power  of  attorney  from  the  wife  is  entitled 
to  compensation  for  improvements,  where  the  hus- 
band, as  executor  of  the  wife,  wiUi  power  to  sell 
and  invest  in  other  land,  retains  the  land  given 
in  uzohange  during  the  minority  of  plaintilT. 

Appeal  from  district  court,  Gonzalea  ooon- 
ty;  Gkosoe  McOormick,  Judge. 

Harwood  &  Hartoood,  for  appellant.  W. 
8.  Fly,  for  appellee. 

Statton,  G.  J.  The  land  in  controversy 
belonged  to  Ann  £.  Bogera  and  Mary  S. 
Rogers  as  tenants  In  common.  They  were 
both  married  women  when  the  conveyance 
out  of  which  this  litigation  arises  was  made; 
the  former  being  the  wife  of  John  S.  Rogers, 
and  the  latter  the  wife  of  Byrd  R.  Kogeta. 
Appellee  is  the  child  of  Ann  £.  and  John  S. 
Rogers,  and  was  born  on  April  29,  1866. 
On  the  23d  of  February,  1877,  Byrd  R.  Rog- 
ers entered  into  a  memorandum  agreement 
with  the  defendant,  William  Cardwell,  by  the 
terms  of  which  the  defendant  agreed  to  sell 
and  convey  in  exchange  his  lands  situated 
in  Caldwell  connty,  known  as  the  "C^utlwell 
Sour  Springs  Place,"  which  consisted  of  4M 
acres  of  land,  and  a  half  interest  in  8  acres 
on  which  was  situated  mineral  springa.  with 
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a  commodious  hotel,  all  fitted  up  for  enter- 
taining visitors.  Byrd  B.  Bogers,  for  him- 
self and  his  wife,  and  bis  brother  John  S. 
and  his  wife,  agreed  to  convey  to  defendant 
the  771  acres  described  In  the  petition.  It 
w»fl  not  shown  that  Byrd  B.  had  any  written 
power  or  other  authority  to  bind  his  associates 
in  said  contract.  On  August  4,  1876.  the 
mother  of  appellee  executed  to  her  husband 
a  power  of  attorney  which  in  terms  empow- 
ered him  "to  make  sale  of  and  convey  all 
of  my  interest"  in  the  tract  of  land  in  con- 
troversy, which  was  acknowledged  by  her 
before  a  notary  public  as  required  to  be  done 
in  conveyances  made  by  married  women  of 
their  separate  estates,  the  husband  not  join- 
ing therein.  On  March  15, 1877,  in  pursuance 
of  the  agreement  of  February  28d,  Carclwell 
conveyed  to  Mary  8.  and  Ann  E.  Bonders  his 
lands  in  Caldwell  county,  and  Byrd  B.  Bog- 
eis  and  wife  and  John  S.  Bogers,  acting  for 
himself  and  for  and  in  the  name  of  his  wife, 
under  the  power  before  referred  to,  conveyed 
the  land  in  controversy  to  Cardwell.  The 
transaetion  was  an  exchange  of  lands,  the 
respective  deeds  showing  that  the  lands  con- 
veyed on  the  one  side  were  the  consideration 
for  the  conveyance  from  the  other.  The 
court  below  found  that  the  transaction  was 
fair  and  in  good  faith,  and,  in  efCedt,  that  the 
properties  at  the  time  were  of  about  equal 
value.  Mrs.  Ann  E.  Bogers  died  testate  on 
May  1,  1877,  her  will  bearing  date  February 
5,  1876.  Her  will  was  probated,  and  con- 
tained the  following  provisions:  "First.  I 
give  all  and  entire  my  real  and  personal 
property  to  my  dearly  beloved  daughter  and 
only  child,  Ann  Maria  Bogers,  said  property 
consisting  of  the  following  lands,  viz.:  One- 
half  undivided  Interest  in  and  to  (1,555) 
acres  out  of  the  headright  of  Green  De  Witt, 
known  as  the  'Broadnax  Place,' about  six 
miles  above  the  town  of  Gonzales,  in  Gon- 
zales county."  "Third.  I  nominate  and  ap- 
point my  husband,  John  8.  Bogers,  executor 
of  this  my  last  will  and  testament,  and  direct 
that  no  security  shall  be  required  of  him  as 
executor.  Fourth.  It  is  my  will  that  my 
executor  heretofore  named  have  power  to 
manage  fully  my  estate,  with  power  to  sell 
any  part  thereof,  and  invest  in  other  prop- 
erty as  may  appear  to  him  most  conducive 
to  the  interest  of  my  said  daughter,  Ann 
Maria  Bogers.  Fifth.  It  is  my  will  and  d»- 
sire  that  luy  said  executor  be  empowered  to 
surrender  my  estate  hereby  delivered  to  my 
said  heir  at  such  time  as  he  may  deem 
proper  for  her  interest."  The  executor  re- 
turned an  Inventory  of  the  estate  of  his  de- 
cedent wife  on  September  18,  1877,  and 
therein  embraced  the  interest  of  his  wife  in 
the  property  conveyed  by  Cardwell  as  the 
consideration  for  the  land  sued  for,  which 
was  appraised  at  94,000.  In  January,  1878, 
John  8.  Bogers,  with  bis  minor  daughter, 
appellee,  and  Byrd  B.  Bogers,  took  possession 
of  the  land  conveyed  by  Card,well,  and  there- 
on remained  and  continued  until  the  trial  of 
this  cause;  but  on  November  19, 1879,  Bytd 


B.  Bogers.  joined  by  his  wife  and  John  S. 
Bogers,  acting  under  the  power  conferred  on 
him  by  the  will  of  his  wife,  conveyed  to  one 
Vogle  198  acres  of  the  land  conveyed  by 
Cardwell,  for  a  consideration  of  9700,  which 
Yogle's  heirs  occupy  and  daim  under  that 
deed.  The  court  found  that  "at  the  date 
of  the  exchange  and  the  date  when  theBo^ 
erses  took  possession  of  the  Caldwell  county 
property,  the  hotel  was  a  large  new  building 
of  new  lumber,  well  finished,  and  well  fur- 
nished with  new  furniture,  for  hotel  pur- 
poses, and  also  a  good  family  dwelling-house, 
and  that  the  spring  was  walled  up,  and  well 
fixed,  with  two  bath-houses.  That  there 
was  a  good  bam  and  stables  and  crib,  and 
the  farm  was  Inclosed  with  a  good  substan- 
tial fence,  and  in  good  state  of  cultivation. 
That  now,  and  at  the  time  of  the  commence- 
ment of  this  suit,  the  hotel  was  in  a  dilapi- 
dated condition,  the  furniture  all  gone,  one 
side  of  the  house  fallen  down,  and  now  used 
for  storing  bay,  and  for  a  stable,  and  in  an 
uninhabitable  condition,  the  bath-houses  and 
other  improvements  all  decayed,  and  from 
neglect  had  mostly  disappeared,  the  fences 
around  the  farm  mostly  removed,  and  used 
for  fire-wood,  the  farm  grown  up  in  bushes, 
leaving  but  a  few  acres  now  in  cultivation; 
also  the  timber  on  the  land  mostly  cut  down 
and  destroyed.  That  the  place  in  Gonzales 
county  sued  for  has  been  greatly  improved 
by  defendant,  Cardwell,  the  dwelling  has 
been  repaired  with  new  roof,  new  floors,  the 
field  has  been  enlarged  by  taking  more  land, 
and  is  in  good  condition,  with  new  fences; 
also  he  has  built  five  new  tenant-houses,  and 
new  stables,  cribs,  lots,  garden,  and  orchard, 
all  done  before  the  commencement  of  this 
suit. "  The  court  further  found  that  the  en- 
tire tract,  one-half  of  which  is  involved  in 
this  action,  at  time  of  trial  was  worth  95,600, 
and  that  the  Caldwell  county  property,  con- 
veyed by  Cardwell  to  Mrs.  Mary  8.  Bogers 
and  the  mother  of  appellee,  was  then  worth 
92,000.  That  John  8.  Bogers,  Byrd  B.  B(^ 
ers,  his  wife,  and  appellee  are  insolvent,  and 
that  Cardwell  has  paid  all  taxes  on  the  land 
in  controversy  since  he  took  possession,  on 
January  1,  1878.  Appellee  has  not  recon- 
veyed,  or  offered  to  reconvey,  to  Cardwell 
the  interest  in  the  land  which  passed  to  her 
mother  under  the  conveyance  made  by  him, 
but  in  her  pleadings  disclaims  any  interest 
in  it.  This  suit  was  brought  by  appellee  on 
November  17,  1887,  to  recover  one-half  of 
the  land  conveyed  to  appellant,  and  the  an- 
swer of  defendant  set  up  the  facts  on  which 
the  defenses  hereafter  to  be  noticed  were 
founded;  but  under  these  he  sought  only  to 
defeat  appellee's  action,  and  made  no  prayer 
for  any  afiSrmative  equitable  relief  based  on 
the  facts  pleaded,  but  he  did  set  up  claim  for 
improvements  made  in  good  faith,  on  whieh 
the  court  below,  it  seems,  took  no  action. 
There  was  a  judgment  for  appellee  for  the 
land  claimed  by  her,  from  which  this  appeal 
is  prosecuted. 
The  court  below  having  found  that  the 
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power  of  attorney  executed  by  the  mother  of 
appellee  to  ber  father  did  not  give  him  lawful 
power  to  make  tha  conveyance  to  appellant, 
it  ia  urged  this  holding  was  erroneous.  The 
facts  bearing  on  this  question  are  in  all  es- 
sential respects  the  same  as  were  the  facts  in 
the  case  of  Cannon  v.  Boutwell,  58  Tex.  626, 
(decided  in  1880.)  In  that  case,  as  in  this, 
tbe  power  of  attorney  to  the  husband  was 
executed  by  tbe  wife  alone,  and  acknowledged 
by  her  as  instruments  are  required  to  be  to 
convey  the  separate  property  of  a  married 
woman.  In  each  case  the  instrument  at- 
tempted to  empower  a  husband  to  sell  the 
separate  property  of  his  wife  specifically  de- 
scribed in  it,  and  in  executing  the  power  the 
busbands  joined  in  the  deeds  in  their  own 
rights,  and  as  attorneys  in  fact  executed 
tbem  in  the  names  of  their  wives.  The  case 
referred  to  was  followed  in  Peak  y.  Brinson, 
71  Tex.  816,  11  S.  W.  Bep.  269.  and  there  is 
authority  to  support  it.  The  importance  of 
having  settled  and  uniform  rules  for  the  ac- 
quisition and  transmission  of  property  cannot 
be  too  highly  estimated,  and,  if  an  estab- 
lished rule  be  thought  not  to  be  entirely  de- 
fensible theoretically,  it  better  subserves  the 
public  good  to  adhere  to  it  until  such  time  as 
tbe  legislature  may  change  it,  than  to  uproot 
it  by  a  judicial  decision,  which  in  its  turn 
may  share  the  same  fate  at  tbe  hands  of  suc- 
ceeding judges.  The  rule  established  by  the 
case  of  Cannon  v.  Boutwell  has  doubtless 
been  recognized  by  the  bar  and  people  as  that 
by  which  to  adjust  their  rights,  and  on  tlie 
faith  of  it  property  rights  have  been  ac- 
quired. The  legislature  has  frequently  met 
since  the  decision  was  made,  but  no  statute 
has  been  enacted  establishing  a  different 
rule;  and  were  we  inclined  to  the  opinion 
that  a  different  rule  would  be  more  in  har- 
mony with  existing  statutes,  which  we  do 
not  wish  to  be  understood  to  intimate,  still 
we  would  feel  it  our  duty  to  adhere  to  the 
rule  established,  and  for  this  reason  now  de- 
cline to  enter  into  a  discussion  of  it. 

The  power  of  attorney  not  conferring  on 
tbe  husband  the  power  to  sell  and  convey  the 
land,  it  becomes  unnecessary  to  inquire 
whether,  had  tbe  instrument  been  valid,  it 
would  have  empowered  him  to  convey  the 
land  in  exchange  for  other  lands;  but  we 
may  say  that  tbe  transaction  was  not  what  at 
common  law  was  technically  known  as  an 
"exchange,"  which  carried  with  it  incidents 
which  the  mutual  conveyances  now  before 
us  would  not.  The  transaction  can  receive 
no  aid  from  the  agreement  for  conveyance  of 
tbe  land  made  by  Byrd  R.  Kugers  on  28d 
February,  1877;  for  he  was  without  power 
to  make  any  agreement  which  would  bind 
the  mother  of  appellee,  or  in  any  manner 
affect  her  separate  estate. 

The  third  assignment  of  error,  which  is 
SignraentatiTe,  £  as  follows:  "Tbe  court 
erred  in  his  conclusion  of  law  marked  '(3),' 
in  which  it  is  held  *  that  the  legal  effect  of 
the  will  of  Ann  £.  Rogers,  nor  the  acts  of 
John  S.  Rogers,  the  executor  and  testament- 


ary guardian,  cannot  legally  bind  the  plaintiff 
herein,  and  that,  therefore,  there  is  no  such 
ratification  of  the  deed  made  under  the 
power  of  attorney  as  can  affect  the  rights  of 
the  plaintiff,'  in  this:  That  (1)  the  legal  effect 
of  the  will  was  to  invest  the  executor  and 
testamentary  guardian  with  large  discretion- 
ary power,  to- wit,  'power  to  manage  fully 
decedent's  estate,  with  power  to  sell  any  part 
thereof,  and  invest  it  in  other  property  as 
might  appear  to  him  most  conducive  to  the 
interest  of  his  said  daughter,'  the  plaintiff; 
and,  further,  ■  that  said  executor  be  empow- 
ered to  surrender  my  estate  hereby  delivered 
to  said  heir  at  such  time  as  he  may  deem  prop- 
er for  her  interest;'  and  all  acts  done  by  the 
said  executor,  within  the  scope  of  the  powers 
conferred  by  the  will,  are  binding  on  the 
ward  and  devisee.  (2)  The  acts  of  tbe  exec- 
utor and  testamentary  guardian,  in  claiming 
the  property  In  Caldwell  county  as  the  prop- 
erty of  decedent's  estate  by  placing  it  on  the 
inventory,  and  causing  it  to  be  duly  appraised 
as  a  part  of  decedent's  estate,  and  in  taking 
possession  of  it  in  January,  1878,  and  mak- 
ing it  the  homestead  of  himself  and  plaintiff, 
and  in  subsequently  conveying  196  acres  of 
the  land  so  inventoried  to  one  Vogle,  reciting 
in  said  deed  tiiat  he  did  so  by  virtue  of  tbe 
power  conferred  upon  him  by  tiie  said  will, 
(ail  of  which  is  shown  in  the  findings  of 
facts,)  was  such  '  ratification '  of  the  sale  and 
conveyance  made  to  defendant  as  would  bind 
the  plaintiff.  (8)  Tbe  findings  of  fact  show 
that  the  plaintiff  is  now  and  has  continued 
since  her  majority  to  retain  possession  of  the 
Caldwell  county  land,  and  has  never  offered 
to  surrender  possession,  or  to  convey  any 
title  or  interest  she  has  to  the  defendant 
Card  well,  which  acts  show  riLtification'on 
ber  part,  and  she  is  estopped  from  now  repu- 
diating the  exchange  of  propeity. " 

The  will  of  Mrs.  Rogers  was  made  before 
the  transaction  occurred  out  of  which  grew 
this   litigation,  and   by  its   express   terms 
the  land  in  controversy  was  devised  to  ap- 
pellee, then  a  child  in  her  eleventh  year; 
and  it  cannot  be  claimed  that  there  is  any 
provision  in  the  will  which  can,  by  force  of 
its  terms,  give  VHlidity  to  the  conveyance 
under  which  appellant  claims,  or  within  it- 
self vest  appellant  witli  title  to  the  land. 
So  far  as   tlie  record  shows,  it   does  not 
appear  that  Mrs.  Rogers  actually  knew  that 
her  husband  had  executed  the  deed  under 
which  appellant  claims,  and  it  does  appear 
that  neither  party  took  possession   of  the 
lands  conveyed  to  them  until  after  ber  death; 
but  if  she  had  known  of  the  transaction,  and 
with  her  husband  had  entered  upon  the  Und 
conveyed  to  her  by  appellant,  and  there  re- 
maineid  until  her  death,  this  would  not  have 
passed  her  title  to  the  land  in  controversy, 
nor  have  operated  as  an  estoppel.    Under 
this  assignment  we  understand  the  proposi- 
tion to  be  that  the  acts  of  the  executor,  und^r 
the  powers  conferred  on  him  by  the  will, 
amount  to  a  ratification  by  appellee  of  the 
deed  under  which  appellant  asserts  title,  or 
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that  his  acts  estop  her.    The  power  conferred 
on  John  8.  Rogers  was  a  power,  as  executor, 
to  manage  the  estate  left  to  bis  daugliter  un- 
til sucb  time  as  he  might  deem  it  ^  her  in- 
terest to  deliver  the  estate  to  her,  which  it 
ought  not  to  be  presumed  was  intended  to 
continue  after  ber  majority;  title  to  the  es- 
tate, under  the  terms  of  the  will,  vesting  in 
appellee.    He  was  given  the  further  power 
to  sell  any  part  of  the  estate  devised,  and  to 
invest  the  proceeds  in  other  property,  if  be 
deemed  it  to  the  interest  of  appellee  to  do  so. 
These  powers,  however,  were  conferred  with 
reference  to  partlculw  property,  for  Mrs. 
Rogers  specifled  the  particular  real  estate — 
doubtless,  as  the  wlU  declares,  understood  by 
her  to  be  all  the  real  estate  owned  by  her — to 
which  the  power  should  apply.    Her  will 
must  be  understood  to  speak  at  the  time  of 
ber  death;  and,  thus  read,  the  enumeration 
in  ber  will  of  all  her  real  estate,  in  which 
was  embraced  the  land  in  controversy,  while 
that  conveyed  to  her  by  appellant  was  not 
mentioned,  ought  to  be  held  sufficient  evi- 
dence of  the  fact  that  she  did  not  know  of 
the  transaction  between  her  hunband  and  ap- 
pellant, or  that  she  did  not  deem  it  binding 
on  her,  and  repudiated  it.    In  view-  of  the 
fact  that  all  the  lands  claimed  by  the  testa- 
trix were  enumerated  in  the  will,  the  power 
conferred  by  it  on  the  executor  ought  to  be 
held  to  have  been  intended  to  be  limited  to 
acts  to  be  done  in  reference  to  such  lands 
only  as  she  claimed  to  own,  and  to  exclude 
any  intention  to  confer  on  the  executor  any 
power  whatever  over  the  lands  appellant  had 
conveyed  to  her.    If  she  did  not  know  the 
lands  had  l>een  conveyed  to  her,  she  could  not 
have  intended  to  confer  a  power  on  him  to 
manage  or  sell  them;  and  if  she  knew  of 
the  conveyance,  but  repudiated  it,  she  could 
not  have  intended  the  power  conferred  on 
the  executor  to  extend  to  lands  not  embraced 
in  it.    The  fact  that  appellee  may  have  been 
the  aole  devisee  would  not  afCect  this  ques- 
tion, in  view  of  the  fact  ttiat  all  the  lands 
claimed  are  enumerated  in  the  will.    The  will 
empowered  the  executor  to  exercise  his  best 
jndgment  in  reference  to  the  property  which 
the  testatrix  declared  should  through  it  vest 
In  her  daughter,  nnd  if,  in  his  judgment,  it 
'would  be  tu  her  interest,  to  sell  it,  or  any  part 
of  it,  and  reinvest  in  other  property;  but  this 
Qid  not  confer  on  him  the  power  by  election 
to  bind  his  daughter  by  a  contract  not  bind- 
ing on  his  wife.    The  acts  of  the  executor 
tend  to  show  that  he  regarded  the  conveyance 
-which,  as  agent,  he  had  attempted  to  make 
for  his  wife,  as  a  valid  transfer  of  her  right; 
but  the  power  to  determine  such  a  question. 
And  bind  appellee  by  his  determination,  was 
not  the  power  conferred  on  him  by  the  will. 
It  is  true  that  the  exeuutor  might  have  sold 
tlie  interest  of  his  daughter  in  the  land  in 
controversy,  and  Invested  the  proceeds  in  the 
lands  which  appellant  had  conveyed  to  his 
-wife,  which  neither  she  nor  her  daugliter  in 
good  conscience  could  hold ;  and,  having  pow- 
er to  sell  and  reinvest,  it  may  be  ttiat  he  could 
T.12s.w.no.28— 64 


have  consummated,  by  proper  conveyance, 
the  practical  exchange  of  lands  be  bad  at- 
tempted to  make  during  the  life  of  his  wife; 
but,  having  no  power  under  the  will  to  bind 
appellee  by  his  own  election,  he  could  have 
accomplished  this  only  through  the  exercise 
of  the  power  to  sell  conferred  on  him  by  the 
will.  Title  of  appellee  never  having  been 
thus  divested,  nor  divested  by  ber  own  act, 
wedo  not  perceive  on  what  reasonable  ground 
she  can  be  held  to  have  lost  the  right  to  as- 
sert the  title  which  vested  in  her  under  the 
will,  by  reason  of  any  act  of  the  executor. 

If,  after  majority,  appellee,  with  a  full 
knowledge  of  all  the  facts,  had  elected  to  bold 
the  lands  conveyed  to  her  mother  by  appel- 
lant, on  the  clearest  principle  of  right  she 
ought  to  be  held  bound  by  such  election,  and 
denied  the  right  to  recover  the  land  in  con- 
troversy, invalid  though  the  attempted  con- 
veyance from  her  mother  was.  The  facts  do 
nOb  show  such  an  election.  She  was  a  minor 
when  her  mother  died,  and  so  continued  un- 
til less  than  seven  months  before  this  suit 
was  brought.  She  resided  on  the  land  con- 
veyed to  her  mother  as  a  member  of  her 
father's  family,  with  her  uncle  and  aunt, 
who  were  legally  entitled  to  occupy  the  land. 
Her  father  was  the  guardian  of  her  person, 
and  had  the  right  to  determine  where  she 
should  reside.  It  is  not  shown  that  she  has 
received  any  part  of  the  money  for  which  tlie 
executor  and  Byrd  K.  Rogers  and  wife  sold 
park  of  the  land  conveyed  by  appellant  to  ber 
mother  and  aunt,  nor  that  she  has  claimed  or 
accepted,  as  owner  or  otherwise,  any  benefit 
therefrom.  Were  the  conveyance  which  her 
father  attempted  to  make  for  her  mother  one 
made  by  herself  during  minority,  and  for 
this  reason  voidable,  it  could  not  be  held  that 
she  did  not  repudiate  it  within  a  reasonaMe 
time  after  majority.  The  conveyance,  how- 
ever, under  which  appellant  claims,  in  so  far 
as  it  purports  to  bind  the  mother  of  appellee, 
is  void;  and  nothing  short  of  some  affirma- 
tive act  on  part  of  appellee  divesting  her  title, 
or  in  conscience  forbidding  her  asserting  It, 
can  defeat  her  right  to  recover.  Appellee  is 
but  seeking  the  enforcement  of  a  legal  right, 
and  under  her  pleadings,  had  appellant  re- 
quested it,  the  court  >)elow  would  no  doubt 
have  vested  in  him  the  title  to  the  interest  in 
the  land  he  conveyed  to  her  mother,  and  we 
would  not  feel  authorized  to  reverse  the  judg- 
ment because  she  did  not  tonder  a  reconvey- 
ance, which  under  the  facts  it  is  very  doubt- 
ful if  she  was  ander  any  obligation  to  do. 

A  claim  was  made  by  appellant  for  the 
value  of  improvements  made  by  him  on  the 
lands  in  controversy,  but  the  record  does  not 
show  that  such  evidenoe  was  introduced  as 
would  have  enabled  the  court  to  have  done 
this.  Under  the  facts  of  this  case,  we  are  of 
opinion  that  appellant  is  entitled  to  have 
compensation  for  improvements'made  In  good 
faith  on  the  land,  under  the  general  rules  ap- 
plicable to  that  subject,  although  made  by  a 
tenant  in  common,  that  fact  being  given 
proper  effect;   but   the   parties    may  have 
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thought  that  all  equities  thus  resulting  might 
be  adjusted  in  a  partition  of  the  land  here- 
after to  be  made.  That  the  court  did  not  dis- 
pose of  that  matter  is  not  assigned  as  error; 
in  fact,  all  the  assignments  go  to  the  rulings 
on  the  question  of  title.  We  find  no  error  in 
the  judgment,  and  it  will  be  affirmed,  with- 
out prejudice  to  the  right  of  appellant  here- 
after to  have  an  adjustment  of  any  equities 
growing  out  of  improvements  made  by  him 
on  the  land  in  controversy.    It  is  so  ordered. 


CiTDD  e.  State. 
(Court  of  AppeaU  q/"  Trxaa.    Oct  80, 1889.) 

HowotDB— Flxasiko  i.in>  Paoov— Timb  or 
Dbath. 

1.  An  indictment  which  charge*  that  defend- 
ant "on  or  about  August  36, 1888,  and  anterior  to 
the  presentment  of  tnU  Indictment,  in  the  county 
and  state  aforesaid,  did  then  and  there,  unlawfully, 
and  with  malice  aforethought,  Idll  and  murder, 

*  *   *    by  cutting   and  stabbing  him,  the  said 

*  *  *,  with  a  knife,  against  the  peace  and  dig- 
nity of  the  state, "  is  sufficient,  and  implies  that 
deceased  died  on  the  day  named ;  and  the  addition 
of  the  words  that  he  "inflicted  upon  him,  the  said 

*  *  *,  one  mortal  wound,  from  which  said  mor- 
tal wonnd  he,  said  *  *  *,  died,"  Is  surplus- 
age. 

2.  Evidence  that  deceased  died  on  a  day  subse- 
quent to  that  named  in  the  indictment  Is  admis- 
sible, and  the  variance  is  immaterial  aa  long  as  the 
death  occurred  before  the  bringing  of  the  indict- 
ment. 

Appeal  from  district  court,  De  Witt  county; 
H.  C.  Pleasants,  Judge. 

Friend  &  Pleasants  and  Grain,  Kleberg  & 
Qrimts,  for  appellant.  Asst.  Atty.  Oen.  Dor 
eidson,  for  the  State. 

WoiTE,  F.  J.  Defendant  made  a  motion 
in  arrest  of  judgm^t  which  attaclted  the 
sufficiency  of  the  indictment,  and  claimed 
that  it  was  wholly  defective,  in  "that  the 
said  indictment  fails  to  state  when  Campbell 
Taylor,  with  whose  murder  defendant  is  at- 
tempted to  be  charged,  died."  The  charge, 
as  set  forth  in  the  indictment,  is  "that  Tom 
Cudd,  on  or  about  the  26th  day  of  August, 
one  thousand  eight  hundred  andeighty-eight, 
and  anterior  to  the  presentment  of  this  indict- 
ment, in  the  county  and  state  aforesaid,  did 
then  and  there,  unlawfully,  and  with  malice 
aforethought,  kill  and  murder  Campbell  Tay- 
lor by  cutting  and  stabbing  him,  the  said 
Campbell  Taylor,  with  a  knife,  inflicting 
upon  him,  (A«  said  Campbell  Taylor,  one 
mortal  wound,  from  which  said  mortal 
wound  he,  tJie  said  Campbell  Taylor,  died; 
against  the  peace  and  dignity  of  the  state." 
This  motion  in  arrest,  having  been  overruled, 
is  assigned  for  error  on  this  appeal,  and  the 
proposition  baaed  upon  the  assignment  is 
that  "it  must  appear  attirmatively  from  the 
face  of  an  indictment  for  murder  that  death 
ensued  within  a  year  and  a  day  from  the  al- 
leged infliction  of  the  mortal  wound ;  and  an 
indictment  which  fails  to  allege  the  date  of 
the  death  of  the  deceased,  either  in  exact 
words  or  by  necessary  implicalion,  as  that  he 


'  then  and  there '  Instantly  died,  is  fatally  de- 
fective." 

In  copying  the  charging  part  of  the  indict- 
ment it  will  be  seen  that  we  have  italicized 
the  words  "inflicting  upon  him,  the  said 
Campbell  Taylor,  one  mortal  wound,  from 
which  said  mortal  wound  he,  the  said  Camp- 
bell Taylor,  died."  Now,  if  the  italicized 
words  be  stricken  out,  and  eliminated  from 
the  indictment,  there  can  be  no  doubt  of  its 
sulBciency  under  the  well-established  rules 
and  forms  which  have  been  recognized  in 
this  state.  The  well-settled  rule  is  that  al- 
legations not  essential  to  constitute  the  of- 
fense, and  which  might  be  entirely  omitted 
without  affecting  the  charge  against  the  de- 
fendant, and  without  detriment  to  the  indict- 
ment, are  treated  as  mere  surplusage,  and 
may  be  entirely  disregarded.  Mayo  v.  State, 
7  Tex.  App.  842;  Holden  v.  State,  18  Tex. 
App.  91 :  McConnell  v.  State,  22  Tex.  App. 
Su4,  8  S.  W.  Rep.  699.  Eliminating  these 
words,  we  have  an  indictment  complying  In 
every  essential  with  No.  388,  the  general 
form  for  murder  found  in  Willson,  Crim. 
Forms,  173,  which  form,  since  its  publica- 
tion, has  repeatedly  been  held  sufficient  by 
this  court  Lucas  v.  State,  19  Tex.  App.  79; 
Wnlker  v.  State,  Id.  176;  Stephens  v.  State. 
20  Tex.  App.  255;  Banks  v.  State,  24  Tex. 
App.  559.  7  S.  W.  Rep.  827;  Rather  v.  State, 
25  Tex.  App.  628, 9  S.  W.  Rep.  69.  See,  also, 
Wilson,  Crim.  St.  §  1980,  form  No.  2.  In 
Strickland's  Case,  19  Tex.  App.  518,  Judge 
Hurt,  says:  "At  common  law  it  was  es- 
sentially necessary  to  set  forth  particularly 
the  manner  of  the  killing,  and  the  means  by 
which  it  was  effected .  This  is  rendered  unnec- 
essary by  the  act  of  March  26,  1881.  Wil- 
son, Crim.  St.  g  1980,  form  No.  2.  But  this 
act,  known  as  the  *  Common  Sense  Bill,'  does 
not  render  unnecessary  the  allegation  tiiat 
the  accused  killed  the  deceased.  The  form 
therein  prescribed  requires  such  an  allega- 
tion, and  we  here  hold  that  an  indictment 
for  murder,  drawn  under  this  form,  is  suf- 
ficient, because  it  (the  form)  contained  each 
and  every  element  of  which  mnrder  is  com- 
posed. Upon  this  subject  Mr.  Whartonsaya: 
•  The  wound  must  be  alleged  to  be  mortal, 
and  death  therefrom  most  be  distinctly 
averred.  The  averment  that  the  defendant 
killed  the  deceased  on  a  certain  day  implies 
that  the  latter  died  on  such  day.'  1  WbarC 
Crim.  Law,  §§  636,  537.  •  •  •  Since 
the  act  of  March  26,  1881,  it  ia  not  necessary 
for  the  indictment  to  describe  the  wound  in 
any  manner,  nor  to  allege  that  it  waa  mortal, 
nor  to  allege  in  terms  that  the  deceased  died 
therefrom.  The  allegation  that  the  defend- 
ant, with  his  malice  aforethought,  with  cer- 
tain means,  did  kill  and  munier  deceased,  ia 
sufficient."  AVilson,  Crim.  St.  §  1035.  "An 
averment  that  the  defendant  killed  the  de- 
ceased on  a  day  certain  implies  that  the  latter 
died  on  such  day."  9  Amer.  &  Eng.  Qyclop. 
Law,  636.  Expunging  the  surplusage  as 
above  indicated  from  the  indictment  in  this 
case,  and  the  charge  Is  tiiat  defendant  "on  or 
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about  the  26th  day  of  August,  one  thousand 
eight  hundred  and  eighty-eight,  and  anterior 
to  the  presentment  of  this  indictment,  in  the 
county  and  state  aforesaid,  did  then  and 
there,  unlawfully,  and  with  malice  afore- 
thought, kill  and  murder  Campbell  Taylor 
by  cutting  and  8tab))ing  him,  the  said  Camp- 
bell Taylor,  with  a  knife;  against  the  peace 
and  dignity  of  the  state."  This  is  sufficient 
under  our  statute  and  approved  forms,  and 
certainly  implies,  if  it  does  not  direotly  aver, 
that  Campbell  Taylor,  the  deceased,  died  on 
the  26th  day  of  August. 

But  it  is  again  insisted  for  appellant  that 
if  said  indictment  be  held  sufficient,  and  if  it 
be  held  that  it  alleges  that  the  deceased  died 
on  the  26lh  of  August,  the  court  erred  in  al- 
lowing the  prosecution  to  introduce,  over  de- 
fendant's objections,  evidence  showing  that 
the  wounded  man  did  not  in  fact  die  on  that 
day,  but  lingered  and  languished  in  great  pain 
and  Buffering  for  the  space  of  seven  or  eight 
days  afterwards.  Defendant's  objection  to 
the  evidence  is  not  tenable.  While  it  is  re- 
quired that  the  indictment  must  set  forth 
the  time  of  the  alleged  acts  causing  the  death, 
it  is  nevertheless  a  general  rule  that  the 
proof  need  not  strictly  conform  to  the  aver- 
ments. Where  an  indictment  charged  that 
a  blow  was  given  on  the  27th  of  December, 
and  that  the  deceased  then  and  there  instantly 
died,  and  the  evidence  was  that  he  lived 
twenty  days  after  receiving  the  blow,  and 
then  died,  it  was  held  that  the  variance  was 
not  material. "  State  v.  Baker,  1  Jones,  (N. 
C.)  267.  See,  also,  1  Archb.  Crim.  PI.  &  Pr. 
786,  (8th  £d..  Pom.  notes;)  9  Amer.  &  £ng. 
Cyclop.  Law,  635,  636.  In  the  early  case  of 
O'Connell  v.  State  our  supreme  court  say: 
"There  is  no  precedent  or  authority  for  any 
such  distinction  as  that  sought  to  be  main- 
tained by  the  counsel  for  the  appellant,  that 
the  homicide  may  be  proved  to  have  been 
committed  before,  but  not  after,  the  time 
charged  in  the  indictment,  as  applicable  to 
such  a  ease.  '  The  time  of  the  commission 
of  an  offense  laid  in  the  indictment  is  not 
material,  and  does  not  confine  the  proof 
within  the  limits  of  that  period;  the  indict, 
ment  will  be  satisfied  by  proof  of  the  offense 
on  any  day  anterior  to  the  finding.'  Wbart. 
Amer.  Crim.  Law.  220. "  18  Tex.  366.  Mr. 
Bishop  says:  "In  general,  the  proof  of  the 
offense  need  not  correspond  in  day  of  the 
month  and  year  with  the  allegation.  Any  day 
before  or  after,  within  thestatuteof  limitations 
and  before  the  bringing  of  the  prosecution, 
will  suffice."  1  Bish.  Crim.  Proc.  (3d  Ed.)  § 
400;  Wilson,  Crim.  St.  g  1049;  Lucas  v.  State, 
27  Tex.  App.  322. 11 S.  W.  Rep.  443.  In  this 
case  thedeceased  died  on  the  eighth  dayafter 
the  26th  day  of  August.  The  indictment, 
however,  was  not  found,  presented,  and  Sled 
in  court  until  the  11th  day  of  the  following 
December.  It  wan  not  error  to  admit  the  evi- 
dence, and  the  evidence  created  no  material 
variance  between  the  allegation  and  proof. 

The  only  other  matter  of  contention  raised 
by  appellant's  counsel  in  the  able  oral  argu- 


ment and  brief  upon  which  they  have  sub- 
mitted the  case  is  that  the  evidence  is  insuf- 
ficient to  support  the  verdict  and  judgment, 
which  were  for  manslaughter.  In  this  we 
cannot  concur  with  them.  If  the  witnesses 
for  tlie  prosecution  are  to  be  believed,  then 
at  least  a  case  of  manslaughter  was  fully 
made  out.  No  complaint  has  been  made  of 
the  charge  of  the  court,  and  we  have  found 
no  material  error  in  it.  We  are  of  opinion 
that  the  appellant  has  had  a  fair  and  impar- 
tial trial,  and,  the  record  of  his  trial  being 
free  from  reversible  error,  the  Judgment  is 
affirmed. 


Mabtin  et  al.  v.  Tatlob  et  al. 
{Supreme  Court  a/'  Arkansas.    Jan.  11, 1890.) 

AsSIOmfSNT  FOS  BlNKTft  OV  CrBDITOSS  —  TlTLB 

ov  AssiONSB — Faboi,  Evidenci — Faius. 
1.  Parol  evidence  is  not  admissible  to  show 
that  plalntUIs  signed  an  ajfreement  by  which 
attaohments  against  the  property  of  an  insolv- 
ent firm  were  discharged,  ana  the  -property 
conveyed  to  trustees  for  the  benefit  of  creditors, 
on  condition  that  one  of  the  trustees  should  be  re- 
moved, and  another  person  put  in  his  place,  where 
the  Instrument  and  property  were  delivered  to  the 
trustees,  and  accepted  oy  them,  and  where  there 
is  nothing  in  the  Instrument  to  show  that  it  was  to 
talce  effect  only  on  the  happening  of  a  future  oon- 


2.  Where  the  creditors  of  an  insolvent  sign  a 
release  of  their  lleos  on  the  property  of  the  Insolv- 
ent ikcquired  by  attachment,  and  the  property  is 
conveyed  to  trustees  for  their  benefit,  and  the  trus- 
tees accept  the  trust,  one  of  the  creditors  cannot 
afterwards  divest  the  trasteea  of  title  by  erasing 
his  name  from  the  instrument  without  the  consent 
of  all  the  other  parties  Interested. 

8.  One  who  is  induced  to  sign  a  written  Inatm- 
ment  by  a  parol  promise  made  to  liim  before  the 
execution  oi  the  instrument  by  some  of  the  parties, 
but  not  assented  to  by  others  who  are  Interested, 
cannot  have  the  Instrument  declared  void  as  to  him 
because  of  the  failure  to  perform  the  parol  promise. 

4.  Where  a  creditor  signs  an  agreement  made 
between  creditor*  and  their  insolvent  debtor, 
which  is  also  a  oonveyanoe  of  the  property  of  the 
debtor  to  trustees  for  the  benefit  of  tlie  oraditora, 
he  is  conoluded  from  afterwards  attacldng  the  In- 
strument on  the  ground  that  It  was  executed  to 
defraud  creditors. 

Appeal  from  circuit  court.  Woodruff  coun- 
ty; M.  T.  Sanders,  Judge. 

J.  W.  House,  for  appellants.  J.  M.  Moon 
and  W.  ff.  WeaOtetford,  for  appellees. 

Battle,  J.  In  April,  1886.  J.  J.  Cook  & 
Bro.,  grocers  and  merchants  in  the  town  of 
Augusta,  became  insolvent.  Several  of  their 
creditors  brought  suits,  and  sued  out  orders 
of  attachment  against  them.  The  claims 
sued  on  amounted  to  about  $22,000.  The 
property  of  Cook  &  Bro.  was  seized  under 
these  orders  of  attachment.  This  brought 
about  a  general  conference  and  concert  of  ac- 
tion upon  the  part  of  their  creditors.  Many 
of  them  had  an  informal  meeting  in  Augus- 
ta, and  afterwards,  on  April  30, 1886,  held  a 
meeting  in  the  city  of  Memphis,  when  a  con- 
tract or  agreement  was  entered  into  by  Cook 
&  Bro.  and  their  creditors,  including  all  the 
creditors  who  had  sued  out  orders  of  attach- 
ment, and  all  others,  except  one  or  two,  to 
whom  only  small  amounts  were  due.    This 
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contract  iras  reduced  to  writing,  and  signed 
by  the  parties.  !By  it.  Cook  &  Bn>.  trans- 
ferred, assigned,  »nd  conveyed  all  their  prop- 
erty of  every  kind  and  description  to  I3ranch 
Martin  and  Tliomas  E.  Erwin  in  trust  for 
the  benefit  of  all  their  creditors.  It  was 
tliereby  agreed  that  Martin  and  Erwin,  upon 
giving  bond,  were  to  take  char^'e  of  all  their 
properly,  including  real  estate,  merchandise, 
notes,  mortgages,  book-accounts,  etc.;  that 
the  attachments  should  be  dismissed'*,  and 
that  payments  should  be  made  as  follows,  to- 
wit:  i^r»<,  the  expenses  of  the  trust;  teoond, 
to  Friedman  Bros.;  third,  to  Dillard  &  Cof- 
fin, 87,000;  f mirth,  to  Ecl<erly,  Stone  &  Co., 
i^l.iiQh;  Jifth,  the  balance  to  all  other  cred- 
itors, including  balance  due  to  Dillard  & 
Coffin  and  Eckerly,  Stone  &  Co.,  pro  rata, 
and  the  balance,  if  any,  to  Cook  &  Bro. 
Friedman  Bros,  were  preferred  creditors  to 
the  full  extent  of  their  claim.  Dillard  &, 
Coffin  and  Eckerly,  Stone  &  Co.  were  pre- 
ferred only  as  to  a  part  of  their  debts.  These 
creditors  were  preferred  because  they  were 
the  first  attaching  creditors,  and  because.  If 
they  had  enforced  their  attachments,  all  the 
assets  of  Cook  &  Bro.  would  have  been  ex- 
hausted, and  nothing  would  have  been  left 
to  pay  other  creditors.  By  this  agreement  a 
committee  consisting  of  John  "Vf.  Dillard,  L. 
C.  Tyler,  and  F.  T.  Ryan,  creditors  of  Cook 
&  Bro.,  were  appointed.  It  was  empowered 
to  superintend  and  direct  the  execution  of  tb^ 
trust,  to  regulate  and  direct  the  purchases 
and  expenditures  in  connection  with  the 
same,  and  to  fill  vacancies  in  the  trusteeship. 
If  any  occurred.  Its  action  was  to  be  subject 
to  the  approval  or  rejection  of  the  creditors 
as  a  body,  and  consistent  with  tlie  object  and 
purposes  of  the  trust.  The  trustees  were  em- 
powered to  continue  the  business  of  Cook  & 
Bro.;  and  the  subscribing  creditors  agreed  to 
furnish  them,  through  the  committee,  such 
supplies,  to  the  amount  of  $2,500,  or  such 
other  sums  as  they  might  find  necessary  to 
advance  to  the  customers  of  Cook  &  Bro.  to 
enable  them  to  make  their  crops,  and  there- 
by to  pay  what  they  owed,  as  well  as  for  the 
supplies  furnished.  If  the  trust  was  not 
closed  by  the  1st  of  March,  1887,  the  trastees 
were  directed  to  sell  the  assets  remaining  on 
hand,  or  enough  thereof  to  satisfy  the  trust, 
at  private  or  public  sale,  as  tbey  should  think 
liest  This  contract  was  signed  by  W.  F. 
Taylor  &  Co.,  the  attaching  creditors,  and 
others,  amounting  in  all  to  aboat  30  cred- 
itors, and  delivered  to  the  tnistees.  The  at- 
taching creditors  then  discharged  tbe  proper- 
ty from  the  attachments,  and  delivered  it  to 
Martin  and  Erwin.  Afterwards,  W.  P. 
Taylor  &  Co.,  the  appellees,  caused  their  sig- 
natures to  be  erased  from  the  agreement, 
brought  suit  on  their  demand,  and  on  tbe 
19th  day  of  August,  1886,  obtained  a  judg- 
ment against  Cook  &  Bro.  for  $645.12.  They 
caused  an  execution  to  be  issued  on  this  judg- 
ment, and  levied  on  one  and  a  half  town  lots 
and  some  corn,  a  part  of  tbe  property  of  Cook 
&  Bro.  transferred  and  conveyed  to  Martin 


and  Erwin,  and  caused  the  sheriff  to  adver- 
tise the  same  to  be  sold  to  satisfy  their  judg- 
ment.   Before  the  day  of  sale,  Martin  and  Er- 
win, claiming  the  property,  in  order  to  sus- 
pend the  sale,  executed,  with  J.  H.  Campbell 
as  surety,  a  bond  to  the  plaintiffs  In  tbe  exe- 
cution, to  tbe  effect  that  if  It  shonid  be  ad- 
judged that  the  property  levied  on,  or  any 
part  of  it,  was  subject  to  the  execution,  the^ 
would  pay  to  the  plaintiffs  the  value  of  the 
property  so  subject,  and  10  per  cent,  thereon, 
not  exceeding  the  amount  due  on  the  execu- 
tion, and  10  per  cent  thereon;  and  it  was  ap- 
proved.    Thereupon  Taylor  8t  Co.  brought 
this  action.    They  alleged  in  their  complaint 
that  tbe  conveyance  to  Martin  and  Erwin, 
and  contract  signed  by  Cook  &  Bro.  and  ttieir 
creditors,  was  and  is  illegal,  fraudulent,  and 
void  as  to  them — Firtt,  because  it  does  not 
specify  any  time  within  which  creditors  are 
to  accept  its  provisions;  second,  because  the 
same  provides  that  property  therein  conveyed 
is  to  tie  administered  and  closed  up,  under  the 
supervision  of  the  creditors,  through  a  com- 
mittee; third,  because  it  provides  that  tbe 
bnsiness  is  to  be  carried  on  beyond  tbe  time 
allowed  by  the  statute;  fourth,  because  the 
same  provides  for  the  disposition  of  tbe  as- 
sets at  private  sale;  and,  ./^A,  because  it  pro- 
vides that  the  surplus,  if  any,  shall  be  paid  to 
Cook  &  Bro., — and  asked  that  the  transfer 
and  conveyance  made  by  Cook  k,  Bro.  in  the 
agreement  with  their  creditors  t>e  set  aside, 
and  tor  judgment  against  Martin,  Erwin, 
and   Campbell,  on  their  bond,  for  tbe  full 
amount  due  on  their  judgment.     And  the  de- 
fendants answered,  and  alleged  substantially 
the  facts  stated :  that  the  erasure  of  plaintiffs' 
names  was  made  without  authority ;  tliat  the 
contract  between  Cook  &  Bro.  and  their  cred- 
itors was  made  in  good  faith;  and  that  plain- 
tlCTs  are  estopped  from  disputing  its  validity. 
On  a  hearing,  tbe  court,  sitting  as  a  jury, 
found  the  facts  aa  follows:  "The  plaintiffs 
declined  to  participate  in  the  meeting  of  tbe 
creditors  and  debtors  at  which  the  agreement 
was  entered  into,  and  refused  to  sign  it.  Sub- 
sequently, however,  tbey  were  induced  by  the 
so-called  '  managing'  or  'sopervising '  com- 
mittee, upon  certain  conditions,  to  sign,  and 
did  sign,  the  paper.    They  consented  to  do 
so  upon  the  express  oondltioa  and  represen- 
tation that  one  Estes,  at  a  salary  of  $75  a 
month,  should  be  substituted  in  plaeeof  Mar- 
tin, wlio  was  objectionable  to  plaintiffs,  aad 
was  to  get  a  salary  of  $200  per  montb.    This 
condition  was  not  comirfied  with;  and  tbe 
cbairmiin  of  said  mauagera,  on  tbe  part  of 
tite  assenting  creditors,  on  demand  of  plain- 
tiffs,  and   withoot   objection,   immediately 
caused  plaintiffs'  signature  to  tbe  agreement 
to  be  erased  therefrom.     Plaintiffs  liad  no 
other  connection  with  tbe  parties  to  ttiis 
agreement;  were  never  called  on  to oontribnta 
any  part  of  the  money  tbe  creditors  were  U 
advanceto  carry  out  its  furuvisiona:  and  their 
withdrawal  from  it  seems  to  have  been  ae- 
qniesced  in,  particularly  by  the  defendants. 
The  erasure  was  made  when  tbe  instrument 


Digitized  by 


Google 


Ark.) 


MABTDT  t».  TATLOB. 


1013 


was  In  the  bands  of  the  defendants  Martin 
and  Erwin,  and  they  in  possesBion  of  the 
property,  but  before  they  had  proceeded  to 
dispose  of  it,  and  before  the  instrument  had 
been  filed  for  record.  Neither  Martin  nor 
Erwin  offered  any  objection  to  erasing  the 
signature  when  it  was  done,  or  at  any  time 
thereafter;  neither  did  Ck>ok  &  Bro.,  who 
were  ou  the  ground,  nor  the  creditors,  who 
had  knowledge  of  it.  With  a  knowledge  of 
these  facts,  the  defendants  Martin  and  Er- 
win proceeded  to  dispose  of  the  assets  of  Cook 
&  Bro.  according  to  the  terms  of  the  instru- 
ment;" and,  among  other  things,  declared 
the  law  as  follows:  "The  instrument  of  writ- 
ing by  which  defendants  set  ap  n  claim  to  the 
property  on  which  plaintiffs'  execution  was 
levied  is  absolutely  void  as  a  deed  of  assign- 
ment for  the  benefit  of  creditors;  nor  is  it 
▼alid  as  a  deed  of  trust  or  mortgage  security. 
If  the  instrument  has  any  validity  in  law,  it 
is  merely  aa  an  agreement  in  writing  between 
debtor  and  creditors,  by  which  the  assets  of 
the  debtor  were  placed  in  the  hands  of  a  third 
party  to  be  disposed  of  under  the  supervision 
and  direction  of  the  crpditora  for  their  bene- 
fit. It  did  not  affect  the  rights  of  any  cred- 
itor who  was  not  a  party  to  the  agreement." 
and  "conferred  upon  the  assignees  in  this 
case  no  right  or  title  to  the  possession  of  the 
property;"  and  that  "plaintiffs  were  not 
estopped  from  prosecuting  their  claim  against 
Cook  &  Bro.  to  judgment,  and  levying  exe- 
cutions on  property  in  the  possession  of  Mar- 
tin and  Erwin;"  and  that  "parol  evidence 
was  admissible  to  explain  the  erasure,"  — 
and  rendered  judgment  in  favor  of  the  plain- 
tiffs, against  the  defendants,  for  the  full 
amount  of  the  execution;  and  the  defendants 
appealed  to  this  court. 

The  instrument  in  question  is  a  convey- 
ance by  Cook  &  Bro.  of  their  property  to 
trustees  for  the  benefit  of  creditors,  and  is 
also  a  contract  between  the  subscribing  par- 
ties thereto.  Martin  and  Erwin  were  the 
trustees.  It  provides  that  the  committee  se- 
lected to  supervise  shall  have  the  authority  to 
fill  any  vacancy  which  might  occnr  in  the 
places  of  the  trustees.  When  it  was  first  pre- 
sented to  the  appellees  they  refused  to  sign  it. 
Finally,  at  the  instance  of  one  or  two  mem- 
bers of  the  committee,  they  signed  it,  with 
the  understanding  that  T.  H.  Estes  should 
be  made  trustee  in  the  place  of  Martin.  No 
change,  however,  was  made  in  the  instru- 
ment on  acconnt  of  their  signature.  Martin 
and  Erwin  still  remained,  aa  before,  the 
trustees  in  the  deed.  The  said  members  of 
the  committee  immediately  ascertained  that 
one  of  the  creditors  would  not  consent  to  the 
removal  of  Martin,  and  so  informed  appellees. 
They  at  once  demanded  the  erasure  of  their 
names;  and  the  members  of  the  committee, 
at  whose  instance  they  signed,  without  de- 
lay, caused  it  to  be  done.  They  now  insist 
that  they  are  in  no  manner  affected  by  the 
instrument,  and  that  the  property  in  contro- 
versy was  liable  to  be  seized  to  satisfy  their 
execution. 


The  first  inquiry  which  presents  itself  for 
onr  consideration  is,  did  the  instrument  ia 
question  go  into  operation  as  to  all  who  signed 
It?  Appellees  say  that  they  signed  it  on  con- 
dition that  Estes  should  be  maide  a  trustee  in 
the  place  of  Martin ;  but  there  is  no  evidence 
to  show  that  it  was  not  to  be  delivered  until 
that  condition  was  performed.  On  the  con- 
trary, they  wrote  to  a  member  of  the  firm  of 
Cook  &  Bro.  that  they  had  signed  it  "upon 
condition  that  Mr.  Martin  goes  over  and  re- 
ceives the  property  under  the  instrument  of 
writing,  and  then  turns  it  over  to  Mr.  Estes." 
After  it  was  signed  the  creditors  discharged 
the  property  thereby  conveyed  from  the  at- 
tachments, and  l)oth  the  instrument  and  the 
property  were  delivered  to  Martin  and  Erwin. 
Tliey  accepted  the  trust,  and  proceeded  to 
comply  with  its  terms.  All  the  parties  to 
the  instrument,  it  appears,  understood  that 
it  was  to  take  effect  and  become  operative  as 
a  conveyance  in  trust  when  it  was  signed  by 
them,  and  delivered  to  Martin  and  Erwin. 
Nothing  is  said  in  it  as  to  its  taking  effect 
upon  the  happening  of  a  future  contingency. 
It  purports  to  be  a  full  and  complete  convey- 
ance and  contract.  Upon  delivei^  to  the 
trustees  it  became  obligatory,  and  went  into 
Immediate  operation,  as  to  all  wbo  had  signed 
it  To  permit  any  of  the  parties  to  show  by 
parol  evidence  that  it  was  conditional  would 
be  to  allow  them  to  thereby  vary  or  add  to 
the  terms  of  a  written  contract,  and  to  vi- 
olate a  fundamental  rule  of  evidence.  The 
evidence  relied  on  by  appellees  to  show  that 
it  was  conditional  as  to  them  was  a  parol 
agreement  between  them  and  two  of  the 
supervisory  committee  that  Estes  should  be 
made  a  trustee  in  place  of  Martin,  and  was 
clearly  inadmissible.  Scott  v.  Bank,  9  Ark. 
86;  Chandler  v.  Chandler,  21  Ark.  98;  Ward 
V.  Lewis,  4  Pick..520;  Cocks  y.  Barker,  49 
N.  Y.  110;  Lawton  y.  Sager,  11  Barb.  349; 
Massmann  v.  Holscher,  49  Mo.  87;  Jones  y. 
Shaw,  67  Mo.  667;  Bailroad  Co.  y.  Uifl,  13 
Ohio  St.  235;  Dawson  v.  Hall.  2  Mich.  390. 

The  next  inquiry  is.  did  the  erasure  of  the 
names  of  the  appellees  affect  the  rights  of  the 
other  subscribing  creditors  and  the  trustees 
to  the  property  in  controversy?  It  has  been 
held  by  this  court  that  the  destruction  of  a 
title-deed  by  a  grantee  does  not  divest  him  of 
the  title  to  the  land  thereby  conveyed ;  and  it 
is  well  settled  that  the  alteration  of  such  a 
deed  does  not  affect  the  title.  Mr.  Greenleaf, 
in  his  work  on  Evidence,  says:  "If  the 
grantee  of  land  alter  or  destroy  his  title- 
deed,  y^  his  title  to  the  land  is  not  gone.  It 
passed  to  him  by  the  deed.  The  deed  has  per- 
formed its  office  as  an  instrument  of  convey- 
ance, and  its  continued  existence  is  not  neces- 
sary to  the  continuance  of  title  in  the  grantee; 
but  the  estate  remains  in  him  until  it  has 
passed  to  another  by  some  mode  of  convey- 
ance recognized  by  the  law.  The  same  prin- 
ciple applies  to  contracts  executed,  in  regard 
to  the  acts  done  under  them."  What  is  said 
of  land  is  equally  true  of  personal  property. 
When  the  title  to  it  passes,  it  cannot  be  di- 
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vested,  except  in  some  mode  of  transfer  recog- 
nized by  the  la'v?.  1  Greenl.Ev.  (14tbEd.)§ 
568;  Strawn  v.  Norrls,  21  Arlc.  80;  Taliaferro 
V.  Rolton.  34  Ark.  503;  Cunningham  v.  Will- 
iams, 42  Ark.  170;  Davidson  t.  Cooper.  11 
Mees.  &  W.  798;  Chessman  v.  Whittemore, 
23  Pick.  281;  Withers  v.  Atkinson,  1  Watts. 
248;  2  Pars.  Cont.  (5th  Ed.)  724;  2  Whart. 
Cont.  §  704. 

In  this  case,  debtors  and  creditors  were 
doubtless  of  the  opinion  that  the  instrument 
in  question  would  be  invalid  as  to  non-as- 
aenting  creditors.  Not  until  all  the  creditors 
except  one  or  two,  to  whom  the  debts  owing 
were  very  small,  had  signed,  were  the  in- 
strument and  the  property  delivered.  After 
the  execntion  of  the  instrument,  the  attach- 
ing creditors,  believing  that  they  were  as 
well  secured  thereby  as  by  their  attachments, 
discharged  the  property  from  seizure,  and 
caused  it  to  be  delivered  to  the  trustees. 
Nothing  remained  for  Cook  &  Bro.,  and  their 
subscribing  creditors,  to  do,  to  corapiete  the 
transfer  and  conveyance  of  the  property, 
when  the  erasure  was  made.  The  result  was 
the  property  vested  in  Martin  and  Erwin  in 
trust,  according  to  the  terms  of  the  instru- 
ment. Did  tlie  erasure  impair  their  title? 
It  Is  said  that  the  court  found  that  it  "was 
made  when  the  instrument  was  in  the  hands 
of  Martin  and  Erwin,  and  they  in  possession 
of  the  property,  bat  t)efore  they  had  pro- 
ceeded to  dispose  of  it,  and  before  the  instra- 
menl  had  been  filed  for  record;"  and  that 
neither  Martin,  Erwin,  Cook  St  Bro.,  nor  any 
of  the  creditors,  who  bad  knowledge  of  it, 
made  any  objection  to  the  erasure  when  it 
was  made,  or  at  any  time  thereafter.  This 
may  be  true;  but  it  is  also  true  that  Cook  & 
Bro.,  the  trustees,  and  the  subscribing  cred- 
itors, except  appellees,  never  consented  to 
surrender  the  property  conveyed  by  the  in- 
strument, or  any  part  of  it,  or  to  release  any 
liold  upon  it,  on  account  of  the  erasure.  On 
the  contrary,  Martin  and  Erwin  still  claimed 
and  held  it  in  trust,  and  proceeded  to  dispose 
of  it  according  to  the  terms  of  the  instru- 
ment. The  conseq  uence  Is.  the  title  to  it  was 
not  divested  by  the  erasure,  as  to  any  of  the 
parties  who  had  signed.  Surely  appellees 
could  not,  so  far  as  they  were  concerned,  di- 
vest Uie  trustees  of  title,  or  impair  the  same, 
by  a  stroke  of  the  pen,  against  the  will  of 
the  other  parties.  That  is  not  a  mode  of 
transfer  recognized  by  the  law. 

It  is  contended  by  appellees  that  they  were 
indnced,  by  the  agreement  that  Martin 
should  be  removed  and  Estes  put  in  his 
place,  to  sign  the  instrument.  Did  the  fail- 
ure to  carry  this  agreement  into  effect  render 
the  instrument  fraudulent  and  void  as  to 
them  ?  It  was  entered  into  before  the  execu- 
tion of  the  instrument,  rested  w  holly  in  parol, 
and  formed  no  part  of  the  written  contract; 
was  of  no  effect,  and  was  binding  on  no  one. 
It  vested  no  right;  its  violation  was  no  legal 
wrong.  No  one  had  a  right  to  rely  on  it. 
Consequently  there  was  no  fraud  in  the  fail- 
ure to  carry  it  into  execution.    On  the  con- 


trary, the  evidence  shows  that  it  was  entered 
into  in  good  faith  by  two  members  of  the 
committee  selected  to  supervise  the  execution 
of  the  trust;  and  that  immediately  after  ap- 
pellees signed  the  instrument  they  ascertained 
that  one  of  the  sulncribers  would  not  con- 
sent to  the  removal  of  Martin,  and  reported 
that  fact  to  the  appellees;  and  that  upon  the 
demand  of  appellees,  one  or  both  of  them, 
witliout  authority,  caused  the  erasure  of  their 
signatures  to  be  made.  The  failure  to  per- 
form a  promise  made  in  good  faith  is  no  in- 
dication of  fraud.  Long  v.  Woodman,  58 
Me.  49;  Bigelow,  Frauds,  p.  483,  g  4,  and 
the  cases  cited. 

There  is  another  reason  why  appellees  can- 
not attack  the  instrument  in  question  for 
fraud.  The  parties  to  it  had  the  right  to 
make  the  agreement  contained  therein,  aud 
bind  themselves  thereby.  Appellees  were 
contracting  parties.  One  of  the  moving 
causes  and  considerations  of  the  transfer,  and 
conveyance  evidenced  thereby,  was  their  writ- 
ten assent  thereto.  They  have,  consequent- 
ly, concluded  themselves  from  attacking  it 
on  the  ground  that  it  was  executed  to  defraud 
creditors.  Rapalee  v.  Stewart.  27  N.  Y.  310; 
Hone  V.  Henriquez,  13  Wend.  248. 

For  the  errors  Indicated  the  judgment  of 
the  circuit  court  is  reversed,  and  this  cause 
is  remanded  for  a  new  trial. 


Stiewell  e.  Statb. 
(Supreme  Court  of  Arkanueu.    Jan.  26, 1890.) 

CAXKriNa  WrAPONS — CsiDIBILtTT  OF    WmTMS. 

On  a  trial  for  oanylag  a  pistol  as  a  weapon, 
the  defense  was  that  at  the  time  of  his  arrest  de- 
fendant was  on  a  journey.  Defendant's  iritnesaes 
testified  that  defendant  had  started  by  train  to  go 
to  Fort  Smith,  50  miles  from  his  home,  and  whua 
the  train  was  waiting  at  Coal  Hill,  7  miles  from  his 
home,  he  became  involved  in  a  diffloulty.  and  was 
arrested  for  having  a  pistoL  A  witneas  for  the 
state  testified  that,  after  defendant's  arrest,  de- 
fendant's brother  had  admitted  that  defendant  waa 
spending  the  evening  at  Coal  Hill  at  the  broth- 
er's Invitation,  and  that  defendant  had  intended  to 
go  bacic  to  his  home  ttiat  ni^ht;  tliat  nothing  had 
been  said  about  defendant's  journey  to  Fort  Soiith. 
Held  that,  as  the  jury  are  the  judges  of  the  eredi- 
btlity  of  witnesses,  a  oonviotlon  would  not  be  set 
aside  on  the  ground  of  the  Insufflolency  of  the  evi- 
dence to  support  the  verdict.  Richardson  v.  State, 
a  S.  W.  Rep.  187,  followed. 

Appeal  from  circuit  conrt,  Johnson  coun- 
ty;  O.  S.  Cunningham,  Judge. 

H.  I.  Stiewell  was  arrested  for  carrying  a 
pistol  as  a  weapon.  He  was  tried  by  a  jury 
before  a  justice  of  the  peace,  convicted,  and 
fined  $50.  He  appealed  to  the  circuit  court, 
where  there  was  a  new  trial,  also  before  a 
jury.  The  state  proved  by  two  witnesses 
that  defendant  was  at  Coal  Hill,  Saturday 
and  Sunday,  October  IB-and  14. 1888.  having 
in  his  possession  a  small  pocket  pistol.  De- 
fendant set  up  as  a  defense  that  he  was  on  a 
journey.  Defendant  testified  that  he  went 
to  Pennsylvania,  to  get  miners  to  work  in  the 
coal  mines  of  Stiewell  &  Co.,  at  Spadra.  which 
he  superintended,  returning  on  the  passen- 
ger train,  Friday,  October  12.  1888.     Had 
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his  pistol  with  him.  Got  ofF  of  tiBin  at 
Spadra.  Gave  brief  orders  to  his  worlcmen, 
stopping  only  15  or  20  minutes,  and  had  not 
time  to  go  to  his  residence.  Boarded  a 
freight  train,  and  went  to  Coal  Hill,  to  see 
his  brother  £d.  S.  Stiewell,  who  resides  there, 
and  runs  the  Coal  Hill  mines  of  Stiewell  & 
Co.  He  and  his  brother  came  down  to  Spadra, 
on  passenger  train,  Saturday,  13th.  They  de- 
termined that  appellant  should  go  on  passen- 
ger train  on  Sunday,  Octot>er  14th,  to  Fort 
Smith  and  Uackett  City,  Ark.,  some  50  miles 
distant,  to  get  mi  ners.  Accordingly  lie  went 
with  bis  brother,  on  Sunday,  intending  to  go 
on  to  Fort  Smith,  and  at  Coal  Hill  got  off 
the  train  to  assist  his  brother  to  carry  some 
packages  to  his  residence  near  by,  intending 
to  get  back  on  the  train  immediately,  and  go 
on.  When  he  got  of[  tiie  train,  he  was  at- 
tacked by  witness  Russ,  and  oflScers  arrested 
him,  and  took  the  pistol  from  him.  He  was 
held  until  the  train  left,  and  be  gave  bond, 
and  returned  that  night  to  Spadra.  In  this 
he  was  substantially  corroborated  by  three 
other  witnesses.  In  rebuttal,  the  state  called 
a  witness,  who  testi&ed  that  after  defend- 
ant's arrest  his  brother  had  said  tliat  defend* 
ant  was  doing  nothing  at  Spadra,  and  bad 
come  up  to  Coal  Hill  to  spend  the  evening, 
intending  to  go  back  to  Spadra  that  nlglit. 
Witness  heard  nothing  that  evening  from 
either  the  brother  or  defendant  that  defend- 
ant was  on  his  way  to  Fort  Smith  or  Hackett 
City.  There  was  a  verdict  of  guilty,  and  de- 
fendant was  again  sentenced  to  pay  a  fine  of 
850.  From  an  order  overrnling  his  motion 
for  a  new  trial,  he  appeals,  assigning  as  error 
that  the  testimony  was  insufficient  to  war- 
rant the  conviction. 

A.  S.  MeKtnnon,  for  appellant.  W.  E, 
Atkinson,  Atty.  Oen.,  and  T.  D,  Cravaford, 
for  the  Stote. 

Per  Curiam.  The  judgment  is  controlled 
by  the  principles  announced  in  Richardson  v. 
State,  47  Ark.  562,  2  S.  W.  Rep.  187,  and  Dap 
vis  V.  State,  45  Ark.  859.    Affirmed. 


Jknkims  e.  Keaim 
(9u|>rem«  Court  of  ATkantat.    Jan.  26, 1890.) 
Brr-Orr — PaoinssosT  Notbs. 
A  note  that  has  been  transferred  by  the 
payee  cannot  be  set  otf ,  In  an  action  against  blm  by 
Uie  maker,  though  suit  has  been  brought  on  the  in- 
dorsement. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty; John  A,  "Williams,  Judge. 

Action  by  Josephine  R.  Jenkins  aj^ainst 
Charles  M.  Neal.  to  recover  $960,  collected 
by  him  on  a  note  which  she  alleges  was  placed 
in  his  hands  for  collection,  but  which  he 
claims  was  givey  him  as  collateral  security. 
Defendant  also  pleaded  a  set-off,  among  the 
items  being  a  note  of  plaintiff  for  $1,700, 
which  note  defendant  bad  transferred  to  the 
Hanover  National  Bank;  and,  it  not  being 
paid,  suit  bad  been  brought  against  him  on 
bis  Indorsement.    The  set-off  was  allowed, 


and  Judgment  given  tor  defend9nt,  and  plain- 
tiff appeals. 

WhiU  &  Parkmr,  for  appellant.  M.  8. 
Bell,  for  appellee. 

Feb  Curiam.  The  defendant,  under  the 
facts  sliown  in  this  case,  was  not  entitled  to 
Judgment  against  the  plaintiff  upon  bis  set- 
off. He  was  not  the  owner  of  the  note  for 
81,700,  and  to  allow  the  8960  to  him  in  this 
action  would  subject  Mrs.  Jenkins  to  a  sec- 
ond payment  of  that  sum  at  the  suit  of  the 
Hanover  Bank.  Mrs.  Jenkins  is  not  entitled 
to  recover  the  8960  of  Neal,  if  the  note  upon 
which  it  was  collected  was  given  to  him  as 
collateral  security,  until  she  pays  the  81,700 
note;  nor  is  Neal  entitled  to  judgment  for 
the  81,700  note,  until  he  has  recovered  it 
from  the  Hanover  Bank,  by  payment  of  his 
debt  or  otherwise.  Reversed,  and  remanded 
for  a  new  trial. 


Jetfries  v.  Statk. 
(Suvreme  Court  of  Arkansas.    Jan.  25, 1800.) 
IXToxioiTixo  Liquors— Saixb  bt  UUnuvaot- 

CSSBS. 

1.  Aot  Ark.  March  8, 187V,  1 15,  prohibiting  the 
■ale  of  liquor,  the  keeping  of  a  dram-shop  without 
a  license,  ana  which  provides  that  "this  act  shall 
not  be  held  to  apply  to  one  who  manufactures  and 
■ells  wines,  *  •  *  and  who  sells  no  other  liq- 
uors, "  exempts  such  manufacturer  from  the  pen- 
alty for  keeping  a  drinking  saloon  or  dram-shop 
without  license,  as  well  as  from  the  penalty  for 
selling  without  license.  Cookbill,  C.  J.,  dissent- 
ing. 

2.  Under  such  act,  the  manufacturer  may  sell 
by  agents. 

Appeal  from  circuit  court,  Woodruff  coun- 
ty; M.  T.  Sanders,  Judge. 

Stanley  <t  Home,  for  appellant.  W,  B.  At- 
kinson, Atty.  Gen.,  and  T,  D.  Crautford,  for 
the  State. 

Per  Curiam.  But  three  qnestions  arise 
upon  this  record:  (1)  Can  a  manufacturer 
of  wine  sell  only  by  his  personal  contracts 
and  deliveries,  or  may  he  sell  through  clerks 
and  agents?  (2)  Does  section  15  of  the  act 
of  March  8, 1879,  exempt  the  manufacturer 
and  seller  from  the  operation  of  the  fourteenth 
section  of  that  act,  as  well  as  from  that  of 
section  1  ?  (3)  Does  the  evidence  show  that 
defendants  kept  a  dram-shop? 

Upon  the  first,  we  hold  that,  as  in  all  other 
commercial  transactions,  the  manufacturer 
may  sell  by  his  agents. 

Upon  the  second,  we  hold  that  by  section 
15  of  said  act  the  manufacturer  of  wine,  who 
sells  no  other  liquors,  is  exempted  from  the 
operation  of  the  entire  act. 

As  this  disposes  of  the  cause,  it  is  unnec- 
essary to  decide  the  third  question.  Reverse 
and  remand. 

Cookbill,  C.  J.,  {dissenting.)  The  license 
act  of  1879  creates  two  offenses.  One  is  the 
unlicensed  selling  of  liquor;  and  the  othnr, 
keeping  a  "drinking  saloon  or  dram-shop" 
without  license.    The  fifteenth  section  pro- 
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vldes  that  "this  act  shall  not  be  held  to  apply 
to  one  who  manufactures  and  sells  wines  in 
this  state  from  native  grapes  or  berries,  or 
other  fruits,  ♦  •  ♦  and  who  sells  no  other 
liquors,  ardent,  malt,  vinous,  or  fermented." 
Does  this  provision  exempt  the  wine  manu- 
f iicturer  from  the  penalties  denounced  against 
both  offenses,  or  against  that  of  selling  alone? 
Theanswer  must  be  drawn  from  the  language 
of  the  act,  and  the  mischief  to  be  nnppres8«)d. 
The  object  of  the  fifteenth  section,  as  we 
found  in  an  examination  of  the  subject  in 
Cliamberlain  y.  State,  50  Ark.  182,  6  S.  W. 
Rep.  524,  was  to  encourage  the  planting  of 
vineyards  and  the  manufacture  of  wine.  To 
accomplish  the  object,  it  was  necessary  to  al- 
low the  manufacturer  to  sell  the  product  of 
his  vines;  but  it  was  not  essential  to  his  bus- 
iness  that  he  sboald  be  empowered  to  Iceep  a 
dram-shop.  Accordingly  we  find  that  the  act 
does  not  provide  simply  that  it  shall  not  ap- 
ply to  one  who  manufactures  wines.  A  gen- 
eral provision  of  that  nature  would  have  left 
no  doubt  of  the  intent  of  the  law-makers  to 
exempt  the  manufacturer  from  liability  from 
all  the  penalties  of  the  act.  But  it  is  argued 
that  the  drinking-saloon  or  dram-shop  keeper 
sells,  and  therefore  that  he  is  in  terms  ex- 
cepted from  all  the  penalties  of  the  act.  To 
that  argument  there  are  two  answers: 

In  the  first  place,  it  requires  no  sale  of  liqnor 
to  constitute  a  drinking  saloon.  Dram-drink- 
ing may  be,  and  often  is,  accomplished  with- 
out price,  as  by  giving  away  liquor.  If  it  is 
to  be  drank  then  and  there,  the  place  where 
that  is  habitually  done  would  be  a  drinking 
saloon.  Such  a  contingency  is  no  more  un- 
likely than  that  a  free  ferry  should  be  run  as 
an  adjunct  to  a  whisky  business,  as  we  found 
bad  been  done  iu  Shinn  v.  Cotton,  52  Ark. 

,  ante,  157.     A  free  drink  is  as  likely  to 

be  offered  as  a  free  ride,  as  an  attraction  to 
customers.  In  Minor  v.  State,  68  Qa.  819,  a 
place  where  the  members  of  a  social  club  dis- 
pensed their  liquors  among  themselves,  with- 
out selling  it,  was  held  to  beatippling-Iiouse. 
In  this  state  it  has  been  frequently  ruled  that 
one  may  be  guilty  of  keeping  a  dram-shop 
without  proof  of  a  sale,  as  under  the  old  law 
against  unlicensed  groceries,  construed  in 
Hensley  v.  State,  6  Ark.  252;  and  in  Alarre  v. 
State,  36  Ark.  222 ;  Patten  v.  City  of  Centralia, 
47  111.  370.  The  statute  under  consideration 
declares  that  each  day  the  dram-shop  is  kept 
shall  be  considered  a  separate  offense,  but  it 
may  be  kept  without  a  successful  sale  on  each 
day.  Selling  without  a  license  does  not  alone 
constitute  the  offense  of  keeping  a  drinking  sa- 
loon or  dram-shop.  Even  habitual  selling,  to 
the  extent  of  carrying  on  business  as  a  liquor 
seller,  is  not  enough.  State  v.  Inness,  53 
Me.  539.  Each  ia  a  distinct  offense  against 
the  law,  but  in  neither  case  is  the  offender 
punished  for  keeping  an  unlicensed  dram- 
shop. The  latteroffenseisdistinctfromeach 
of  the  others;  and  the  sale  of  liquor,  when 
offered  in  evidence  to  sustain  a  conviction,  is 
at  most  only  one  of  its  constituent  elements 
of  the  offense.     It  is  not  itself  the  offense. 


The  absurdity  of  prononncing  one  guilty  of 
keying  a  drinking  saloon  if  it  is  kept  for  some 
purpose  other  than  or  without  the  sale  at 
liquor,  and  not  guilty  if  kept  to  sell  liquor, 
or  by  selling,  is  not  to  be  attributed  to  the 
legislature.  And  yet,  as  the  act  professes  to 
exempt  only  the  manufacturer  of  wine  who 
sells,  that  is  the  logical  reduction  of  the  ap- 
pellant's contention. 

The  second  reason  to  be  assigned  against 
the  argument  ia  that  it  is  bnt  fair  to  presume 
that  the  legislature  used  the  word  "sell"  in  the 
fifteenth  section  in  the  same  sense  given  to  it 
in  all  the  other  sections  of  the  act.  That  liei  ng 
true,  it  would  follow  that,  when  It  is  declared 
in  that  section  ttiat  the  act  shall  not  apply  to 
one  who  sells  wine  of  his  manufacture,  ex- 
em  ption  from  the  penalties  denounced  against 
selling  only  were  in  contemplation.  By  no 
other  construction  is  any  meaning  at  all  given 
to  the  clause  "and  sells;"  for,  if  it  is  omitted 
altogether,  the  action  would  have  the  mean- 
ing the  court  now  holds  it  has  with  it.  Bnt 
the  rules  of  construction  which  the  courts 
adopt  as  guides  to  the  legislative  intent  re- 
quire that  some  meaning  should  be  given 
these  words.  Believing  that  the  exempticm 
claimed  by  the  appelant  is  not  within  the  let- 
ter of  the  exception,  and  not  within  the  evil 
it  was  intended  to  relieve  against,  I  think  the 
judgment  should  be  affirmed. 


Oahfbbll  v.  Joneb  9t  al. 
{Suprtme  Court  of  Arkansas.    Feb.  1, 189a> 

HOMESTKAD-^JbDOMEST— DkKD. 

1.  Defendant  ezohanged  his  homestead  with 
B.  for  1,600  acres  of  land,  with  an  nnderstanding 
at  the  time  the  conveyances  ware  made  that  de- 
fendant would  divide  the  lands  conveyed  to  him 
amonghisohUdren,  and  would  then  cancel  B.'sdoed 
to  blm,  and  have  B.  make  deeds  to  the  children. 
Defendant,  after  making  the  division  among  lus 
children,  canoeled  B.'s  aeed  to  him,  and  B.  con- 
veyed 1,440  acres  of  the  land  to  the  ohUdreo,  they 
paying  nothing  therefor,  and  160  acres  to  defencf- 
ant.  Held,  that  no  title  vested  in  the  children, 
and,  the  160  sores  being  all  that  was  allowed  de- 
fendant as  a  homestead  under  the  oonstitntion  and 
laws  of  Arkansas,  the  portion  conveyed  to  them 
was  liable  for  defendant's  debts. 

8.  A  judgment  that  has  been  standing  for  10 
years  cannot  be  attacked  oollaterally,  where  no 
motion  has  ever  been  made  to  vacate  or  modify  it, 
and  no  good  reason  is  shown  for  the  fallnre  to 
do  so. 

8.  Where  a  deed  is  delivered  directly  to  the 
grantee,  it  cannot  be  treated  as  an  escrow. 

Appeal  from  circuit  court,  Arkansas  ooun* 
ty;  John  H.  Williams,  Judge. 

tiihson  &  Holt,  for  appellant.  W.  H,  Hattt- 
burton,  for  appellees. 

HuoBBS,  J.  On  the  1st  day  of  August. 
1885,  appellant  recovered  a  judgment  against 
John  C.  Jones,  one  of  the  appellees,  and  the 
father  of  the  other  appellees,  in  Desha  circuit 
court,  in  Arkansas,  in  the  sum  of  83,661.93, 
and  on  23d  of  October,  1885,  had  an  execu- 
tion issued  on  said  judgment,  which,  on  23d 
of  December,  1885,  was  returned  unsatisfied. 
He  then  filed  his  bill  in  equity  to  set  aaide  sis 
fraudulent,  and  have  declared  void  as  to  hiii 
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debt,  certain  conveysncpsof  land  which  John 
C.  Jones  had  procured  to  be  made  to  his 
children  by  one  Talmadge  E.  Brown.  The 
bill  was  dlsmiBsed,  and  he  appealed.  John 
C.  Jones  owned,  near  Des  Mcrfnes,  Iowa,  a 
40-acre  tract  of  land,  which  had  been  set  aside 
to  him  as  a  homestead,  and  which,  under  the 
laws  of  tliat  state,  could  not  be  taken  in  exe- 
cution for  his  debts.  In  November,  1877, 
John  C.  Jones  exchanged  his  40-acre  home- 
_  stead  with  one  Talmadge  E.  Brown  for  1,600 
'  acres  of  land,  in  what  was  then  a  part  of 
Desha  countj,  in  the  state  of  Arlcansas,  but 
which  was  afterwards  attached  to  Arkansas 
county.  He  bad  the  deed  to  the  Arkansas 
lands  made  to  himself,  and  conveyed  his 
homestead  in  Iowa  to  Brown,  with  an  un- 
dersliinding,  at  the  time  the  conveyances 
were  made,  that  he  would  visit  Arkansas, 
examine  the  lands  purchased  of  Brown,  de- 
termine how  he  would  divide  them  between 
his  children,  and  that  he  would  then  cancel 
and  deliver  up  Brown's  deed  to  him  for  the 
lands,  and  that  Brown  would  thereupon 
make  deeds  according  to  his  diviaion  of  the 
lands  and  hia  directions.  He  eaaoeled,  in 
writing  across  its  face.  Brown's  deed  to  liim. 
He  and  his  wife  signed  and  acknowledged 
the  cancellation,  and  delivered  the  deed  to 
Brown,  who  then  made  to  John  C  JonA  a 
deed  for  160  acres,  and  to  his  children  deeds 
for  1,440  acres  of  the  Arkansas  lands.  Two 
of  the  children  were  minors.  The  lands 
were  wUd  and  unimpro^^d.  The  father, 
John  C.  Jones,  settled  upon  and  improved, 
and  claims  as  a  homestead,  the  ItiO  acres  con- 
veyed to  liim.  The  only'consideration  for 
tlie  conveyances  from  Brown  to  John  G. 
Jones  and  his  children  for  the  Arkansas  lands 
was  the  conveyance  by  Julin  C,  the  father, 
of  bis  homestead  in  Iowa  to  said  Brown. 
No  consideration  moved  from  the  children  to 
the  father.  At  tlie  time  John  C.  Jones  made 
tliis.  exchange  of  lands  with  Brown  there  was 
a  subsisting  unsatisfied  Judgment  against 
him  in  favor  of  appellant,  Campliell,  in  Iowa, 
where  his  homestead  was  situated,  and  that 
Judgment  was  the  foundation  of  the  Judg- 
ment in  Desha  county.  Ark.,  and  was  recov- 
ered in  the  supreme  court  of  Iowa  on  appeal, 
March  18, 1875.  40  Iowa,  691.  No  motion 
was  ever  made  or  step  taken  to  set  aside, 
vacate,  or  modify  the  judgment  recovered  in 
Desha  county,  Ark.,  and  no  good  reason  is 
given  for  the  failure  by  appellee  Jolm  G.  to 
make  such  motion,  or  take  such  step,  and 
yet  he  asks  to  be  allowed  to  attack  tlie  judg- 
ment collaterally,  which  it  la  hardly  neces- 
sary to  say  cannot  be  done. 

Appellees  insist  that  the  exchange  of  his 
homestead  in  Iowa  for  the  lands  in  Arkansas 
was  not  made  to  defraud  his  creditors,  but  in 
good  faith,  and  to  procure  tiomes  for  his  chil- 
dren ;  that  neither  his  homestead  in  Iowa,  nor 
the  proceeds  of  the  sale  thereof,  when  sold 
by  him,  could  have  been  taken  in  execution 
for  his  debts;  that  he  had  a  right  to  reinvest 
the  proceeds  of  the  sale  of  the  same  for  the 
benefit  of  liis  family,  and  that  the  property 


purchaaed  therewith  coald  not  have  been 
taJcen  in  execution  for  his  debts;  that,  bis 
homestead  in  Iowa  being  exempt,  there  werfr 
no  creditors  as  to  it,  and  that  any  disposition 
he  might  have  made  of  it  would  not  tiave 
been  a  fraud  upon  his  creditors;  that  having 
invested  his  homestead,  thus  exempt,  in  Iowa, 
in  lands  in  Arlcansas  for  himself  and  hifr 
children,  the  lands  in  Arkansas  taken  in  ex- 
change cannot  be  taken  in  execution  for  this 
debt.  It  is  also  contended  for  appellees  that 
the  deed  first  made  by  Brown  to  John  C. 
Jonea  was  an  escrow,  and  that  the  title  to- 
the  lands  described  therein  did  not  pass  there- 
by, nor  until  the  conveyances  were  made  by 
Brown  to  him  and  his  children,  according  to 
John  G.  Jones'  division  of  tl)e  lands,  and 
after  the  cancellation  of  the  Hrst  deed.  Bat 
this  theory  is  not  supported  by  the  evidence^ 
the  preponderance  of  which,  as  to  this,  is 
that  the  deed  first  made  by  Brown  to  appel- 
lee John  C.  Jones  for  all  the  lands  was  de- 
livered to  him  directly.  There  is  no  evidenoe- 
to  the  contrary. 

It  is  well  settled  that  a  voluntary  convey- 
ance, made  to  binder,  delay,  or  defraud  cred- 
itors, is  void  as  to  them;  the  grantor  being 
insolvent  without  the  property  so  conveyed. 
Bank  v.  Norwood.  50  Arit.  42.  6  S.  W.  liep. 
328;  Adams  v.  Edgerton.  48  Ark.  419,  8  S. 
W.  Rep.  628;  Hershy  v.  Latham,  46  Axk. 
542;  Beeves  v.  Sherwood.  45  Ark.  520;  Dan- 
ley  V.  Rector,  10  Ark.  225;  Leach  v.  Fowler, 
22  Ark.  145;  Bertrand  v.  Elder,  23  Ark.  494; 
Massie  v.  Enyart,  32  Ark.  251:  Oliphant  v. 
Hartley,  Id.  465;  Bennett  v.  HuUon,  33 
Ark.  762. 767.  But  it  is  as  well  settled  that  it 
is  incumbent  on  a  creditor,  who  romplainsof 
a  fraudulent  conveyance,  to  show  that  bis 
debtor  has  disposed  of  property  that  might 
otherwise  tiave  been  subjected  to  the  satis- 
fat^on  of  his  debt.  Until  this  is  done,  no  in- 
jury appears.  Creditors  cannot  complain 
that  a  oonveyanoe  of  a  homestead  is  fraud- 
ulent as  to  debts,  for  the  payment  of  whicb 
it  cannot  be  taken  in  execution.  Tbey 
could  not  reach  it  If  not  conveyed,  and  hence 
the  motives  for  the  conveyance  do  not  con- 
cern them.  Stanley  v.  Snyder,  43  Ark.. 
430;  Erb  v.  Cole,  31  Ark.  557;  Clark  y.  An- 
thony, Id.  546;  Meuz  T.  Anthony,  11  Ark.. 
411;  Hempstead  v.  Johnston,  18  Ark.  124; 

Bogan  V.  Cleveland.  52  Ark.  ,  ante,  159, 

(October  12,  1889.)  But  when  the  deed  to 
the  1,600  acres  of  land  in  Arkansas  waa 
made  and  delivered  to  appellee  John  G. 
Jones,  the  title  thereto  vested  in  him,  and 
the  same  became  liable,  eo  itutanti,  to  sale 
under  execution  for  the  payment  of  his  debts, 
except  such  part  as  he  might  be  entitled  to 
fix  and  claim  a  homestead  upon.  Thnt  it 
was  not  competent  for  him  to  divest  the  title 
thus  acquired  by  simple  cancellation  and  sur- 
render of  the  deed,  first  made  to  him  by  Tal- 
madge E.  Brown,  for  the  1,600  acres  of  land 
in  Arkansas,  is,  we  apprehend,  well  settled. 
Bird  V.  Jones,  37  Ark.  195;  Taliaferro  v. 
Rolton,  84  Ark.  503;  Neal  v.  Speigle,  98 
Ark.  63;  Strawn  v.  Norris,  21  Ark.  80;  Wil- 
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son  V.  Hill.  13  N.  J.  Eq.  143;  Bank  v.  East- 
man, 44  N.  H.  438;  Holbrook  v.  Tirrell,  9 
Pick.  108;  Gilbert  t.  Bulkley,  5  Conn.  262; 
FawcettB  v.  Klmmey,  83  Ala.  264;  Conway 
V.  DeerQeld,  11  Mass.  832;  Lord  v.  Morris, 
18  Cal.  491;  Bogers  y.  Bogers,  53  Wis.  36, 
10  N.  W.  Rep.  2;  1  Greenl.  Ev.  §  265;  Steel 
V.  t^teel.  4  Allen.  422;  Holmes  v.  Trout,  7 
Pet.  171;  Patterson  v.  Yeaton,  47  Me.  308; 
Fonda  v.  Sage,  46  Barb.  122;  Howard  v. 
Huffman,  3  Head.  562. 

The  appellee  John  C.  Jones  is  entitled  to 
claim  and  have  set  aside  to  him  as  a  home- 
stead the  160  acres  of  land  conveyed  to  him 
by  Talmadge  £.  Brown,  and  claimed  by  him 
as  8  homestead  in  his  amended  answer,  and 
upon  which  be  had  fixed  his  homestead  be- 
fore the  commencement  of  this  suit,  and  be- 
fore the  recovery  of  appellant's  Judgment  in 
Desha  county.  More  than  this  he  could  not 
claim  under  the  constitution  and  laws  of 
Arkansas,  which  limit  the  homestead  to  160 
acres  of  land.  The  title  to  all  the  lands 
sought  to  be  subjected  to  the  payment  of  ap- 
pellant's debt  having  once  vested  in  him, 
and  become  subject  to  his  debts,  save  that 
which  he  might  claim  as  his  homestead,  the 
appellee  John  C.  Jones  could  not,  by  cancel- 
lation of  the  conveyance  to  him,  and  the  pro- 
curing of  conveyance  to  be  made  to  his 
children,  which  were  voluntary,  defeat  ap- 
pellant's right,  as  one  of  his  creditors,  to 
have  the  lands  thus  conveyed  subjected  to 
the  satisfaction  of  his  debt. 

It  is  insisted  that  appellant's  right  to  re- 
lief was  barred  before  the  commencement  of 
his  suit.  But  the  lands  were  wild  and  unim- 
proved, and  it  follows  from  what  has  been 
said  that  no  title  ever  vested  in  the  children 
of  appellee  John  C.  Jones  to  the  1,440  acres 
of  land  conveyed  to  them  by  Brown,  as  he 
bad  previously  conveyed  his  title  to  John  C. 
Jones,  the  father,  in  whom  it  still  resides, 
not  having  been  divested  by  the  cancellation 
and  surrender  of  the  first  deed  made  to  him 
for  all  the  1,600  acres  of  land  by  Brown. 
Besides,  in  the  answers  filed  by  the  children 
of  John  C.  Jones  to  the  appellant's  com- 
plaint, they  aver  that  they  did  not  know  that 
deeds  to  the  lands  had  been  made  to  them 
until  1882.  The  complaint  in  that  case  was 
filed  the  4th  day  of  February,  1886.  The 
decree  of  the  Arkansas  circuit  court  in  chan- 
cery is  reversed,  with  directions  to  the  court 
below  to  enter  a  decree  in  accordance  with 
this  opinion. 


Louisville  &  K.  B.  Oo.  o.  Gilbert  et  oZ. 
(Supreme  Court  uf  Tmnestee.   Jan.  80, 1880.) 

ClSBISBS— LlMITntO  LUBIUTT. 

1.  A  railroad  company  that  has  made  no  re- 
duction In  its  freight  rates  In  consideration  of  a 
stipulation  In  a  bill  of  lading  exempting  it  from 
loss  by  fire;  that  has  furnished  its  agent  with  no 
form  for  i  bill  of  lading  not  containing  the  "flre 
clause ;"  and  that  has  given  him  no  authority  to 
submit  to  the  shipper  the  alternative  of  paying  a 
higher  rate  for  a  shipment  with  the  common-law 
responsibility  attaching  to  the  company,— is  liable 


for  goods  destroyed  by  flre,  tbongh  the  company's 
officers  testify  that  the  oompany  had  two  freieht 
rates,— one  under  the  restricted  liability,  the  other 
without, — and  that,  if  the  shipper  liad  so  request- 
ed, permission  would  have  bera  given  to  sbip  un- 
der a  contract  without  the  **  lire  clause  "  in  It.  Tlie 
stipulation,  being  unreasonable  and  unjost,  la  not 
a  valid  limitation  of  the  company's  common-law 
liability  as  a  common  carrier.  Folkis,  J.,  dissent- 
ing. 

3.  Where  the  railroad  oompany  has  given  Its 
OQStomers  no  choice  as  to  whether  taey  would  ship 
with  or  without  the  "flre  clause,  "the  aoanieaoencs 
of  the  shipping  public  In  the  form  of  the  bill  of  lad- , 
ing  containing  the  "flre  clause"  does  not  eatabUrit 
the  reasonableness  of  the  exemption. 

8.  Newly-dLscovered  facts  In  respect  to  mat- 
ters occurring  subsequent  to  the  shipment  and  loss 
of  the  goods,  and  in  nowise  connected  therewith, 
alTord  no  ground  for  a  new  trial  of  an  action 
against  a  railroad  oompany  for  their  destruction 
by  flre. 

Appeal  in  error  from  circuit  court,  David- 
son county;  William  K.  McAlibtkr,  Jr., 
Judge. 

Baaiter  Bmith,  for  appeUant.  Diekttuon 
<ft  Freuier,  for  appellees. 

Caldwell,  J.  On  the  18th  day  of  Octo- 
ber, 1885,  W.  F.  Embry,  as  agent  of  Gilbert, 
Parks  &  Co.,  delivered  seven  bales  of  cotton 
to  the  Louisville  &  Nashville  Railroad  Com- 
pany at  Columbia,  Tenii.,  for  shipment  to  bis 
principals,  at  Nashville.  Before  its  depart- 
ure, and  while  yet  in  the  depot  of  the  com- 
pany at  Columbia,  it  was  destroyed  by  fire. 
Thereafter  Gilbert,  Parks  &  Ca  sued  the  rail- 
road company  foi  non-delivery.  The  action 
originated  l>efore  a  Justice  of  the  peace,  from 
whose  judgment  there  was  an  appeal  to  the 
circuit  Qourt  at  'Nashville.  Here  the  case 
was  tried  by  his  honor,  the  circuit  Judge, 
without  a  Jury,  and  Judgment  was  rendered 
in  favor  of  the  plaintiffs  for  the  agreed  value 
of  tiie  cotton,  interest,  and  costs.  The  rail- 
road company  has  prosecuted  an  appeal  in 
error  to  this  court. 

There  is  no  controversy  about  the  consign- 
ment, loss,  and  value  of  the  cotton;  nor  is 
there  any  denial  that  the  defendant  oompany 
would  be  liable  for  the  loss,  under  the  rules 
of  the  common  law.  These  are  all  conceded. 
But  it  is  insisted  in  l)ehalf  of  the  oompany 
that  its  common-law  liability  was  limited  by 
special  contract,  and  that  special  contract  is 
relied  upon  in  bar  of  any  recovery.  The  bill 
of  lading  under  which  the  shipment  was  to 
be  made  is  produced  in  evidence.  It  con- 
tains a  flre  <dause  which  stipulates  that  the 
company  shall  not  be  liable  for  loss  or  dam- 
age by  flre.  This  is  the  special  contract 
through  which  exemption  from  liability  is 
sought.  The  plaintiffs  deny  the  validity  of 
that  stipulation,  and  thus  the  issue  for  our 
determination  is  presented. 

It  is  now  too  well  settled  to  admit  of  de- 
bate that  the  common-law  liability  of  common 
carriera  may  be  limited  by  special  contract, 
even  to  the  extent  of  denuding  them  of  the 
character  of  insurers,  except  as  against  their 
own  negligence,  or  that  of  their  agents  and 
servants;  and  the  limitation  may  be,  and  is 
generally,  embraced  in  the  bill  of  lading  de- 
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livered  to  the  shippers  at  the  time.  It  is  not 
every  such  special  contract,  however,  that  is 
eiTective.  To  be  valid,  it  must  be  fairly  ob- 
tained, and  just  and  reasonable.  Under  the 
English  railway  and  canal  trafflc  act  of  1854, 
(17  &  18  Vict  c.  SI,  8  7,)  such  stipnlations 
are  called  "conditions,*'  and  they  can  be  up- 
held only  wfien  they  "shall  be  adjudged  *  *  ♦ 
to  be  just  and  reasonable. "  The  same  crite- 
rion is  uniformly  applied  in  this  country,  and 
no  limitations  of  the  carrier's  common-law 
liability,  in  whatever'form  made,  will  afford 
protection  unless  just  and  reasonable  in 
the  eyes  of  the  law.  Railroad  Co.  v.  Lock- 
wood,  17  WaU.  357;  Hart  v.  RaUroad  Ck)., 
112  U.  8.  338,  5  Sup.  Ct.  Rep.  151;  Marr  v. 
Telegraph  Co.,  1  Pickle,  542,  3  8.  W.  Rep. 
496;  Transportation  Co.  v.  Bloch,  2  Pickle, 
397,  6  S.  W.  Rep.  881.  Though  such  is  the 
generally  accepted  test,  the  use  of  these  words 
("just  and  reasonable")  will  not  always  meet 
the  requirements  of  investigation.  What 
will  be  just  and  reasonable  in  one  case  may 
not  be  so  in  another.  The  justness  and  rea- 
sonableness of  the  condition  or  limitation 
must  of  necessity  depend  upon  the  peculiar 
facts  and  circumstances  of  every  case, — the 
nature  of  the  article  to  be  conveyed,  the  haz- 
ard of  the  transportation,  the  surroundings 
of  the  parties  at  the  time,  and  the  mutual 
advantages  given  and  received. 

Referring  to  the  burden  and  weight  of 
proof,  an  eminent  British  author  says:  "The 
burden  of  proving  the  reasonableness  of  a 
condition  lies  upon  the  company.  The  most 
cogent  evidence  in  favor  of  reasonableness  is 
to  show  that  the  condition  was  not  forced 
upon  the  customer,  but  that  he  had  a  fair 
alternati  ve  of  getting  rid  of  the  condition,  and 
yet  agreed  to  it."  Redman,  Law  Ry.  Carr. 
(2d  Ed.)  p.  66;  citing  Lewis  v.  Railway  Co.. 
47  Law  J.  Q.  B.  131.  In  further  treating  on 
the  same  subject,  the  same  writer,  on  page 
71.  says:  "To  enable  a  company  to  rely  on 
an  alternative  contract  offered  to  the  cus- 
tomer, it  must  appear  that  such  altei'native 
was  itself  reasonable.  A  company  cannot 
offer  the  choice  of  two  unreasonable  condi- 
tions, and  then  rely  on  the  one  actually 
chosen."  Citing  Lloyd  v.  Railway  Co.,  15  Ir. 
C.  L.  37.  To  the  same  effect  as  the  latter  quo- 
tation is  the  Marr  Case,  decided  by  this  court 
in  1886.  There  the  telegraph  company  was 
shown  to  have  had  four  different  rates  of 
charges,  with  as  many  different  degrees  of 
liability.  They  were  all  held  to  be  unreasona- 
ble, and  the  fiict  that  the  customer  choosing 
one  rate  bad  the  option  of  taking  any  one  of 
the  other  three  was  of  no  avail  to  the  com- 
pany, in  an  action  for  damages.  Marr  v. 
Telegraph  Co.,  1  Pickle,  545,  3  S.  W.  Rep. 
496.  The  alternative  must  be  both  reasona- 
ble and  bona  fide.  If  either  unreasonable 
or  colorable  only,  it  will  be  unavailing  aa  a 
defense  to  the  action  against  a  carrier.  A 
company  standing  before  the  public  as  a  com- 
mon carrier,  and  enjoying  the  advantages 
and  franchises  as  such,  must  be  ready  to  do 
tbe  business  of  a  common  carrier,  with  the 


fnll  measure  of  responsibility  imposed  by  the 
common  law;  and  It  may  at  the  same  time 
offer  to  do  the  same  business  with  a  limited 
liability,  the  limitation  resting  upon  a  suffi- 
cient consideration.  An  offer  or  readiness 
to  transport  the  goods  of  its  customer  with 
the  one  or  the  other  degree  of  responsibility, 
at  his  option,  is  as  little  as  can  be  required 
of  any  common  carrier.  Less  than  this  does 
not  present  a  bona  fide  and  reasonable  alter- 
native. Rednction  of  freight  charges  is  the 
usual  consideration  for  the  diminution  of  re- 
sponsibility on  the  part  of  the  company.  One 
of  tbe  leading  principles  dedncible  from  the 
English  cases  is  stated  by  Mr.  Redman  in 
these  words:  "A  condition  is  reasonable 
which  reduces  a  company's  liability  to  a  mini- 
mum, if  it  is  coupled  with  compensating  ad- 
vantages to  the  customer,  (such  as  cheapness 
of  carriage,)  and  the  latter  has  the  alterna- 
tive of  getting  rid  of  the  condition  by  paying 
a  reasonably  higher  rate."  Redman,  Law 
Ry.  Carr.  p.  75,  S  2.  This  language  puts  the 
law  clearly,  and  meets  our  unqualified  ap- 
proval. It  is  reproduced  as  the  law  of  the 
two  countries  in  a  recent  American  work. 
2  Amer.  &  Eng.  Qyclop.  Law.  819. 

These  clauses,  similar  to  the  one  before  us, 
when  based  upon  a  sufficient  consideration, 
have  by  the  supreme  court  of  tbe  United 
States,  and  by  this  court,  been  held  to  be 
valid,  and  to  protect  the  company  from  lia- 
bility for  loss  by  fire,  caused  otherwise  than 
by  the  negligence  of  the  company  or  its 
agents.  York  Co.  v.  Railroad  Co.,  3  Wall. 
107;  Dillard  v.  Railroad  Co.,  2  Lea,  288.  In 
the  latter  case,  the  court  said:  "  A  lower  rate 
of  freight,  or  something  equivalent,  will  be 
a  sufficient  consideration  for  the  stipulation. " 
2  Lea,  293.  In  the  former  it  is  broadly  in- 
timated that  a  reduction  of  charges  will  be 
presumed  to  be  the  consideration  for  such  a 
stipulation,  the  language  of  the  court  being: 
"♦  *  *  There  is  no  evidence  that  a  con- 
sideration was  not  given  for  the  stipulation. 
Tlie  company,  probably,  had  rates  of  charges 
proportioned  to  the  risks  they  assumed  from 
the  nature  of  the  goods  carried,  and  the  ex- 
emption of  losses  by  fire  must  necessarily 
have  affected  tbe  compensation  demanded." 
8  Wall.  113.  In  speaking  of  a  stipulation  for 
a  limited  liability  in  a  railroad  ticket,  the 
New  York  court  of  appeals  said:  "Like  all 
contracts,  to  render  such  an  one  valid,  it  is 
indispensable  that  it  have  some  considera- 
tion, which  it  would  not  have  if  the  passen- 
ger paid  the  full  fare  fixed  by  law.  *  ♦  * 
If  the  service  is  reduced,  the  amount  of  the 
reward  must  be  reduced  in  proportion;  and, 
if  the  company  is  relieved  from  risk,  it  must 
make  compensation  for  that  relief  by  the  re- 
duction of  fare  or  otherwise."  Bissell  v. 
Railroad  Co.,  25  N.  Y.  442.  The  perform- 
ance of  an  act  which  a  party  is  under  a  legal 
obligation  to  perform  does  not  constitute  a 
good  consideration  for  a  promise.  Add. 
Cont.  §  4.  Hence  a  mere  agreement  by  a 
common  carrier  to  transport  goods  furnishes 
no  consideration  for  a  stipulation  for  less 
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than  oommon-law  liability.    Lawson,  Carr. 
§212. 

Having  laid  down  the  principles  of  law  by 
which  tliia  case  must  be  decided,  we  proceed 
to  give  them  application  to  the  facts  disclosed 
on  the  trial.  In  doing  this  it  is  necessary  to 
state  the  material  facts  not  already  recited. 
I.  Bailey  says:  "Have  been  freight  agent  at 
Ck)lumbia  for  the  L.  &  N.  B.  B.  for  about  9 
years.  I  received  the  cotton  in  qaestion 
from  W.  F.  Embry,  agent  of  plaintiffs. 
Nothing  was  said  about  accepting  the  bill  of 
lading.  No  objection  was  made  to  the  same. 
The  regular  rate  on  the  bill  of  lading  was  one 
dollar  a  bale.  The  regular  tariff  rate  for  each 
100  pounds  is  37  cents,  and,  estimating  a  bale 
of  cotton  at  500  pounds,  would  make  the  cost 
of  shipping  between  those  points  (Columbia 
and  NashvUIe)  f  1.85  per  bale.  If  this  bill 
of  lading  hail  been  declined,  (the one  the  cot- 
ton was  shipped  under,)  the  shipper  would 
have  had  to  ship  by  the  regular  tariff  rates, 
81.85  per  bale,  without  the  Are  clause.  I  do 
not  know  how  long  this  form  of  bill  of  lading 
has  been  in  use,  but  it  has  been  in  use  for 
several  years,  and  was  acceptable  to  the 
shipping  public  and  no  complaint  bad  been 
made  of  it.  I  do  not  think  there  was  any 
fire  clause  in  the  one  used  prior  to  this.  At 
the  time  the  cotton  was  shipped  I  had  no 
other  form  of  bill  of  lading  to  ship  cotton  un- 
der. I  had  no  authority  as  freight  agent  to 
make  any  different  contract,  or  to  ship  goods 
under  any  other  bill  of  lading,  than  the  one 
under  which  tliese  goods  were  shipped. 
Nothing  was  said  between  Mr.  Embry  and 
myself  about  a  special  rate,  but  he  took  the 
bill  of  lading  offered  without  objection,  and 
shipped  under  this.  I  would  not  have 
shipped  this  cotton  any  other  way.  The  rate 
of  91-00  a  bale  has  t)een  such  about  six  years, 
under  the  bill  of  lading  such  as  this  cotton 
was  shipped  under.  I  have  no  bill  of  lading 
to  issue  where  goods  are  shipped  under  tariff 
rates.  No  cotton  has  ever  l>een  shipped  un- 
der tariff  rates.  Every  shipper  in  Columbia 
knows  that  I  have  the  tariff  rates  posted  up 
in  my  office.  Have  told  W.  F.  Embry  about 
the  tariff  rates,  but  do  not  remember  when. 
The  rate  on  cotton  was  the  same  l>efore  the 
insertion  of  the  fire  clause  as  It  is  now.  If 
objection  bad  been  made  aboat  this  bill  of 
lading,  I  would  have  refused  to  receive  the 
goods  until  I  had  authority  from  Mr.  Champe. 
A  schedule  with  the  exemptions  was  posted 
up  in  a  conspicuous  place  in  ray  ofBce  at 
Columbia,  but  the  name  'cotton'  did  not  ap- 
pear in  it,  but  it  would  have  came  under  our 
losses;  and  had  frequently  talked  with  Mr. 
Embry,  plaintiff's  agent,  al)out  the  two  rates 
before  this  shipping."  Mr.  Champe  testified. 
"I  am  general  freigllt  agent  of  the  L.  &  N. 
B.  B.  Co.  at  Nashville.  If  Mr.  Bailey,  our 
freight  agent  at  Columbia,  had  informed  me 
that  Mr.  Embry  refused  to  ship  lus  cotton 
under  this  bill  of  lading,  in  this  case  I  would 
have  instructed  him  (Mr.  Bailey)  to  ship  the 
said  cotton  by  the  regular  rates  of  37  cents 
per  100  pounds,  which  would  have  been  done 


by  telegraph.  The  only  two  rates  we  have 
are  the  rates  under  this  bill  of  lading  and  the 
tariff  rates.  This  bill  of  lading,  as  far  as  I 
know,  has  been  in  use  a  long  number  of 
years."  The  foregoing  is  the  whole  of  the 
testimony  of  these  two  witnesses.  It  is 
quoted  at  length,  to  show  the  whole  esse  aa 
made  by  the  defendant.  It  inirodueed  no- 
other  witness.  Leonard  Parks,  one  of  the 
plaintiffs,  stated,  in  substance,  that  be  had 
been  a  shipper  over  the  Louisville  A  Nasb- 
ville  Bailroad  Company  many  years;  that  the- 
Merchants'  Exchange  at  Nashville  protested 
against  the  introduction  of  the  fire  clause  ii» 
the  defendant's  form  for  bills  of  lading,  and 
gave  the  company  notice  of  that  protest;  and 
that  the  rate  from  Columbia  to  Nashville  wa» 
not  reduced  when  the  fire  clause  was  inserted, 
but  remained  the  same  as  before. 

Under  these  facts,  we  agree  with  the 
learned  circuit  Judges  in  holding  that  the 
company  is  liable  for  the  value  of  the  cotton. 
The  special  contract  for  exemption  from  lia- 
bility for  loss  or  damage  by  fire  is  by  thi» 
record' shown  not  to  be  just  and  reasonable. 
It  was  the  primary  duty  of  the  company  to- 
hold  Itself  in  readiness  to  transport  goods, 
under  the  rules  of  the  common  law,  with  all 
the  responsibilityof  a  common  carrier.  This 
it  did  not  do.  Its  agent  was  furnished  with 
no  form  for  bill  of  lading  for  such  a  ship- 
ment. More  than  that,  he  had  no  authority 
to  receive  the  goods  for  shipment  with  socb 
responsibility  attaching  to  the  com  pany .  He 
says  he  had  no  authority  to  make  any  con- 
tract but  the  one  he  did  make,  and  that  he 
"would  not  have  shipped  this  cotton  any  oth- 
er way."  He  submitted  no  alternative  to  the 
plaintiffs,  and  had  no  authority  from  his 
principal  to  do  so,  and  would  not  have  done 
so  if  requested.  True,  he  says  he  would  have 
asked  for  permission  to  ship  under  contract 
without  Qre  clause  if  the  bill  of  lading  with 
it  bad  been  refused  by  the  customer,  and 
Mr.  Champe  says  he  would  have  granted 
such  permission.  What  stronger  proof  ooald 
there  be  that  the  company  was  not  offering, 
or  ready,  or  was  pretending,  to  do  business, 
except  upon  the  most  restricted  liability  f 
Why  the  necessity  of  asking  and  granting 
permission  to  do  a  thing  which  the  law  re- 
quires it  to  \m  in  constant  readiness  to  do? 
This  is  the  permission  that  should  have  been 
granted  in  the  first  instance.  From  the  mo- 
ment of  his  employment,  the  agent  should 
certainly  have  been  clothed  with  authority  to 
do  that  which  the  law  required  him  to  do^ 
and  after  that  he  could  have  been  authorised 
to  do  that  which  the  law  permitted  him  to 
do.  That  he  frequently  talked  with  Embry 
"about  the  two  rates"  is  an  unimportant  di^ 
cumstance  as  we  see  it.  If  be  at  the  same 
time  told  Embry  wliat  he  tells  the  oonrt. — 
that  he  was  authorized  to  issue  but  the  one 
bill  of  lading,  and  that  he  would  ship  the  out^ 
ton  no  other  way, — he  would  certainly  not 
have  made  the  case  any  better  for  the  oomp»' 
ny;  and,  if  he  witliheld  those  additional 
facts,  they  remain  facts  in  the  case  nevertbe- 
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less,  and  cannot  be  rejected  because  not  dis* 
closed  to  the  customer. 

Again,  no  considerHtion  for  the  Are  clause 
passed  to  the  shipper.  The  responsibility  of 
the  carrier  is  reduced  to  a  mlninintn,  it  is 
true,  but  there  is  no  corresponding  reduction 
in  freight  charges.  There  is  no  reciprocal 
■ooncesaion  of  legal  rights  by  carrier  and  ship- 
per. The  advantage  Is  all  on  one  side.  It 
■to  distinctly  shown  that  the  rate  charged  un- 
der the  bill  of  lading  in  this  case  is  the  same 
that  was  cliarged  before  the  insertion  of  the  Sre 
dause.and  that  no  reduction  wasever  pretend- 
ed to  be  made  on  account  of  tlie  introduction  of 
such  clause,  and  tbe  customer's  assent  there- 
to. The  agreement  to  carry  for  a  price  which 
the  company  was  accustomed  to  charge,  with- 
out the  fire  clause.  Is  no  consideration  for  the 
diminution  of  liability  by  tbe  Insertion  of  such 
clause.  It  is  said  that  it  is  bad  faith  on  the 
part  of  plainttfTs  to  complain  of  this  clause 
now,  when  they  may  have  received  the  beneOt 
■of  reduced  rates  in  the  past  on  account  thereof. 
It  is  unnecessary  to  decide  what  force  there 
might  be  in  th^suggestion,  if  based  upon  the 
real  facts  of  the  case.  The  answer  to  it  up- 
on this  record  is  that  no  such  benefit  has  been 
enjoyed  by  the  plaintiffs.  It  is  true  one  of 
the  plaintiffs  says  be  has  been  the  defend- 
ant's customer  for  many  years,  both  before 
and  since  the  introduction  of  the  fire  clause; 
bat  it  is  also  true,  as  already  seen,  that  the 
price  charged  baa  been  the  same  all  tbe 
time. 

It  i>  still  farther  suggested  that  the  ship* 
ping  public  at  C!olumbia  have  acquiesced  in 
this  form  of  bill  of  lading  for  some  years 
without  complaint.  Such  is  the  proof  in  the 
case;  and  this  fact  would  go  towards  estab- 
lishing tbe  justness  and  reasonableness  of  the 
-exemption  claimed,  if  the  company  had  all 
^be  while  been  ready  to  carry  goods  with  or 
without  the  fire  clause,  and  had  accordingly 
given  its  customers  a  fair  opportunity  of  se- 
lecting for  themselves  which  they  would  take. 
But  acquiescence  alone  will  not  justify  the 
limitation.  The  words  of  Mr.  Justice  Brad- 
I.ET  in  the  Lockwood  Case  ar^  pertinent  at 
this  point:  "The  carrier  and  his  customer 
do  not  stand  on  a  footing  of  equality.  The 
latter  is  only  one  individual  of  a  million. 
He  cannot  afford  to  higgle,  or  stand  out  and 
seek  redress  in  the  courts.  His  business  will 
not  admit  such  a  oonrse.  He  prefers  rather 
to  accept  any  bill  of  lading,  or  sign  any  paper 
tbe  carrier  presents;  often,  indeed,  without 
knowing  wtiat  the  one  or  the  other  contains. 
.In  most  caaes  he  has  no  alternative  but  to  do 
this,  or  abandon  his  business."  From  de- 
fendant's own  showing,  our  conclusion  is  that 
tbt  stipulation  relied  upon  is  invalid,  and  af- 
fords no  protection  whatever. 

The  second  and  last  assignment  of  error 
relates  alone  to  new  facts  declared  in  an  affl- 
davit  produced  on  tbe  motion  for  a  new  trial. 
As  to  this,  it  is  sufficient  to  say  that  such 
tacts,  if  considered,  could  not  possibly  have 
changed  the  result,  being  alone  with  respect 
■to  matters  transpiring  subsequently  to  the 


shipment  and  loss  of  the  cotton,  and  In  do 
wise  connected  therewith.  Let  the  judg- 
ment be  affirmed. 

FoLKES,  J.,  (dttienUnff.)  I  regret  exceed- 
ingly my  inability  to  concur  with  the  ma- 
jority of  the  court  in  the  opinion  just  ren- 
dered. To  my  mind,  a  most  dangerous  and 
perplexing  innovation  Is  established,  though 
clothed  in  the  garb  of  harmless  and  well-set- 
tled propositions.  The  objections  to  tbe  opin> 
ion  do  not  lie  on  the  surface,  but  lurk  in  the 
application  of  those  (general  principles  to  tbe 
{nrtlcular  facts  of  the  case.  Let  us  analyze 
the  decision,  and  ascertain  what  is  exactly 
the  point  adjudged.  It  is  this:  That  a  rail- 
road company,  dealing  with  a  merchant  who 
has  been  engaged  for  twenty  years  aa  a  ship- 
per over  its  rood,  issues  a  bill  of  lading  for  a 
reduced  rate,  containing  the  familiar,  if  not 
now  almost  universal,  clause  of  exemption 
from  loss  by  fire.  The  shipper  has  been  in 
the  habit  of  shipping  the  same  character  of 
freight,  on  the  same  character  of  bill  of  lad- 
ing, for  six  or  nine  years,  containing  the 
same  exemption.  Kearly  three  years  after 
tbe  goods  were  lost  by  Ore,  without  negli- 
gence on  the  part  of  the  company,  (so  far  as 
any  proof  tends  to  show,)  the  shipper  insti- 
tutes a  suit  before  a  magistrate,  in  which  it 
is  stated  upon  tbe  face  of  the  warrant  that  it 
is  for  a  "debt  due  by  failure  to  carry  and  de- 
liver cotton  according  to eontraot."  A  judg* 
ment  is  rendered  for  tbe  plaintiff,  simply  and 
alone  because  it  was  developed  in  the  proof 
that  tbe  agent  of  the  railroad  company  did 
not  have  on  hand,  at  the  time  of  shipment, 
any  other  form  of  bill  of  lading  than  tbe  one 
used,  and  that  no  demand  or  request  was 
made  for  any  other  form  of  bill  of  lading; 
but  that,  if  the  shipper  had  requested  a  form 
of  bill  of  lading  with  the  common-law  lia- 
bility Of  the  carrier  unlimited,  there  would 
have  been  delay  in  the  issuMnce  of  the  same 
until  such  a  tinie  as  it  would  have  taken  the 
agent  to  telegraph  from  Columbia,  the  point 
of  shipment,  to  Nashville,  to  the  office  of  the 
head  of  tlie  transportation  department,  when 
a  reply  would  have  been  instantly  returned  au- 
thorizing the  agent  to  issue  the  form  of  )^ill 
of  lading  requested;  in  which  event  the 
freight  charge  would  have  been  SI  .85  per  bale, 
instead  of  81  per  bale,  the  amount  charged 
upon  the  bill  of  lading  issued  with  the  lim- 
ited liability.  That  it  is  between  40  and 
50  miles  from  Columbia  to  Nashville,  and 
it  does  not  appear  that  there  was  any  im- 
mediate occasion  for  haste  in  the  shipment 
of  the  cotton,  nor  that  the  time  taken  in  tel- 
egraphing for  instruction  would  have  de- 
layed shipment  beyond  the  fieriod  that  it 
would  necessarily  have  been  delayed  In  wait- 
ing for  tbe  next  regular  freight  train. 

Sucb  a  conclusion  and  such  a  holding  is 
not  sustained  by  tbe  authorities  as  I  under- 
stand them.  On  the  contrary,  it  appears  to 
me  to  be  in  direct  opposition  to  tbe  principles 
settled  in  cases  of  the  highest  authority, 
which  have  been  approved  and  announced  by 
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our  own  court.  It  is  stated  to  be  placed,  by 
the  majority  of  the  court,  upon  the  general 
principle  that  all  contracts  for  the  limita- 
tion of  the  common-law  liability  of  carriers 
must  be  fair  and  reasonable, —  a  doctrine 
sound  in  its  statement,  but,  as  I  respectfully 
submit,  misconceived  in  its  application  to  the 
case  at  bar.  The  reasonableness  per  se  of  the 
rule  which  allows  a  stipulation  for  exemption 
from  loss  by  fire,  not  occasioned  by  the  neg- 
ligence of  the  carrier,  is  abundantly  estab- 
lislied  by  the  overwhelming  weight  of  au- 
thority; and  in  the  language  of  this  court  in 
the  case  of  Dillard  v.  Bailroad  Co..  2  Lea, 
293,  "it  subjects  to  less  restraint  the  great 
interests  of  the  commerce,  upon  which  so 
much  of  our  modern  civilizntion  rests;" 
quoting  in  this  case  the  language  of  the  su- 
preme court  of  the  United  States  in  Railroad 
Qo.  V.  Lockwood,  17  Wall.  360,  where  it  is 
said  by  Mr.  Justice  Bsadlet:  "A  modifica- 
tion of  the  strict  rule  of  responsibility,  ex- 
empting the  carrier  from  liability  for  acci- 
dental losses,  where  it  can  be  safely  done, 
enables  the  carrying  interest  to  reduce  its 
rates  of  compensation,  thus  proportionately 
relieving  the  transportation  of  produce  and 
merchandise  from  some  of  the  burden  with 
which  it  is  loaded."  Again:  "The  natural 
presumption  would  be  that  the  shipper  was 
apprised  of  the  contents  of  the  receipt,  and 
assented  to  its  terms,  and  that  a  lower  rate 
of  freight,  or  something  equivalent,  will  be  a 
sufficient  consideration  for  thestipuhition;" 
and,  to  quote  from  the  language  of  Judge  Mo- 
Fakland  in  the  case  of  Olwell  v.  Express 
Co.,  1  Cent.  Law  J.  188,  "this  *  ♦  ♦ 
would  certainly  be  so  where  the  terms  of  the 
contract  were  in  accordance  with  the  course 
of  business  of  the  company,  to  which  the 
shipper  had  assented  in  previous  transac- 
tions." The  length  to  which  the  opinion  of 
the  majority  goes,  makes  extremely  pertinent 
the  language  of  this  court  in  the  case  of  Dil- 
lard v.  liailroad  Co.,  supra:  "Some  courts, 
while  yielding  to  the  current  of  authority  on 
the  main  point,  have  at  the  same  time  run 
counter  to  it,  and  involved  themselves  in 
useless  refinements,  by  refusing  to  recognize 
wljat  Judge  McFarland  very  properly  calls 
the  ■  natural  presumption  '  arising  from  the 
acceptance  by  the  shipper  of  a  bill  of  lading 
embodying  the  stipulations,  and  by  requiring 
an  uncertain  quantum  of  evidence  aliunde  to 
establish  a  contract.  It  were  better  to  ad- 
here to  the  old  law,  and  refuse  to  recognize 
the  modern  innovations,  than  to  resort  to  such 
nic(*ti&s,  which  must  lead  to  harassing  liti- 
gation, and  render  it  difficult,  if  not  impossi- 
ble, for  the  profession  to  advise.  It  is  the 
dictate  of  common  sense  that,  when  a  writ- 
ten instrument  is  received  in  the  execution 
of  a  contract,  its  contents  are  known  and  as- 
sented to,  and  a  fortiori  if  there  be  nothing 
to  raise  a  contrary  presumption." 

Now,  I  respectfully,  but  earnestly,  submit 
that  the  opinion  of  the  majority  in  this  case 
is  doing  just  exactly  what  was  so  earnestly 
reprehended  in  the  case  from  which  we  have 


quoted,  where  the  language  of  Judge  McFab- 
LAND  in  the  Olwell  Case  was  adopted,  as  de- 
ploring the  introduction  of  any  modification 
requiring  an  "uncertain  quantum  of  evi- 
dence, and  resorting  to  such  niceties  as  must 
lead  to  harassing  litigation,  and  render  it 
difficult,  if  not  impossible,  for  the  profession 
to  ad  rise. "  Heretofore,  when  the  shipper  pre- 
sented to  his  counsel  a  bill  of  lading  contain- 
ing the  "Qre  clause,"  further  inquiry  was 
made  for  the  ascertainment  as  to  whether  or 
not  there  had  been  any  negligence  on  the 
part  of  the  company,  and,  when  told  that 
tliere  was  no  proof  of  negligence  attainable, 
the  lawyer  could  with  certainty  state  that 
there  was  no  liability.  Under  the  new  order 
of  things  which  this  opinion  establishes,  as  I 
understand  it,  the  attorney  would  proceed  to 
inquire  whether  the  shipper  had -been  ten- 
dered or  offered  any  otiier  form  of  bill  of 
lading,  and  when  told  that  no  such  offer 
had  been  made  he  would  then  l)e  told  the 
company  was  liable  because  he,  the  shipper, 
"  had  not  had  an  opportu  nity  of  exercising  the 
option"  of  accepting  a  limidd  or  unlimited 
liability  bill  of  lading;  and  if  the  shipper 
should  further  inform  his  attorney  that  he 
had  made  no  request  for  a  different  form  of 
bill  of  lading,  and  that  he  had  for  years  been 
shipping  on  identically  the  same  form  of  bill  of 
lading,  be  would  be  told  that  that  would  not 
prevent  a  recovery  for  the  value  of  the  freight, 
for  the  reason  that  in  the  case  of  Louisville 
&  N.  R.  Co.  v.  Gilbert,  it  had  been  decid- 
ed  that  the  railroad  company  would  be  liable 
unless  it  should,  with  the  burden  of  proof 
upon  it,  affirmatively  show  that  such  oppor- 
tunity had  been  tendered  to  the  shipper,  and 
declined  by  him;  and  that  it  would  make  no 
difference  if  in  20  years  as  a  shipper  no  such 
bill  of  lading  had  been  asked  for,  where 
the  company  had  failed  to  provide  such  a 
form,  or  authorized  its  agent  to  issue  one, 
if  the  shipper  had  asked. for  it.  In  other 
words,  it  is  not  necessary  to  show  that  the 
shipper  wanted  another  form  of  bill  of  lad- 
ing, and  it  is  not  sufficient  to  sliow  that  hs 
knowingly  adcepted  the  bill  of  lading  con- 
taining the  "fire  clause,"  but  you  must  go 
further,  and  ascertain  whether  the  agent  of 
the  railroad  company  would  have  Issued  htm 
another  form,  containing  the  common-law 
liability,  if  he  had  asked  for  it.  I  very  much 
fear  that  such  a  conclusion  cannot  but  lead 
to  unnecessary  litigation,  and  great  confa* 
sion  and  uncertainty  in  tlie  administration 
of  justice.  It  invites  and  renders  necessaiy 
tlie  performance  of  an  idle  ceremony,  mean- 
ingless and  deceptive,  as  a  preliminary  to 
the  obtaining  of  the  benefit  by  the  common 
carriers  of  the  country  of  the  privilege  that 
is  abundantly  and  universally  admitted  to 
exist.  The  carrier  must  have  on  hand  and 
tender  a  form  of  bill  of  lading  which  the 
previous  dealings  with  the  shipper  has  in- 
formed the  carrier  is  not  wanted.  The  plain- 
tiff shows  by  his  own  testimony  that  he  knew 
all  the  facts;  that  for  20  years  he  bad  been  a 
shipper  of  cotton  over  this  road.    The  opin- 
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ion  of  the  majority  is  not  as  full  as  it  miglit 
be  In  its  statement  of  the  testimony  of  the 
plaintiff  Parkes,  in  this:  that  after  stating 
that  the  Merchants'  Exchange,  in  Nashville, 
had  protested  against  the  introduction  of  the 
"fire  clause"  in  the  defendant's  form  of  bill 
of  lading,  and  had  given  notice  of  that  pro- 
test, it  fails  to  show  that  this  was  after  the 
loss  of  these  goods  by  Ore,  or,  at  least,  that 
tlie  language  of  the  witness  is  susceptible  of 
this  interpretation.  The  language  of  this 
plaintiff  is  as  follows:  "As  a  member  of  the 
Merchants'  Exchange  I  know  that  the  ex- 
change held  a  meeting  and  protested  against 
the  insertion  of  this  fire  clause  in  this  bill  of 
lading  and  a  copy  of  this  protest  was  served 
against  the  railroad  company  after  the  loss  of 
tliese  goods  by  Bre.  I  went  to  Louisville  to 
see  Mr.  Knott  who  is  the  general  traffic  man- 
ager of  this  railroad.  I  told  him  that  myself 
and  other  merchants  of  Nashville  were  anx- 
ious that  he  should  make  two  rates  for  the 
shipment  of  cotton,  one  of  which  should  ex- 
clude the  fire  clause."  There  being  no  punc- 
tuation of  the  above  in  the  transcript,  it  is 
difficult  to  say  whether  the  language,  "after 
the  loss  of  these  goods  by  fire,"  applied  to 
the  time  of  the  protest,  or  to  the  time  of  his 
going  to  Louisville  to  see  Mr.  Knott.  But  it 
to  immaterial,  for  the  reason  that,  if  it  ap- 
plies to  the  time  of  the  protest,  it  shows  af- 
firmatively that  he  had  linowledge  of  the  fire 
clause,  and  that  with  that  knowledge  pur- 
posely accepted  a  bill  of  lading  giving  him 
the  benefit  of  a  reduced  tariff,  without  call- 
ing for  the  common-law  liability;  and,  if  it 
applies  to  the  time  of  his  going  to  Louisville, 
of  course  it  was  incompetent,  and  should 
not  have  been  admitted  in  evidence. 

That  the  "fire  clause"  is  not  unfavorably 
considered,  is  shown  by  the  case  of  York 
Co.  v.  Bailroad  Co.,  8  Wall.  107.  In  that 
case  the  plaintiff's  positions  were — First, 
that  Trout  &  Co.,  agents  at  Memphis,  who 
shipped  the  cotton  and  received  the  bill  of 
lading,  had  no  authority  to  consent  to  such  a 
condition;  second,  that  it  did  not  appear  that 
any  consideration  existed  for  such  limited 
liability  in  the  reduced  rate  of  fare  or 
otherwise.  Let  us  see  how  this  tribunal 
answered  these  questions.  It  said:  "The 
first  of  these  positions  is  answered  by  the 
fact  that  it  nowhere  appears  that  the  agents 
disclosed  their  agency  when  contracting  for 
the  transportation  of  the  cotton.  So  far  as 
the  defendant  could  see,  they  were  them- 
selves the  owners.  The  second  position 
is  answered  by  the  fact  that  there  is  no 
evidence  that  a  consideration  was  not  given 
for  the  stipulation.  The  company,  probably, 
had  rates  of  charges  proportioned  to  the  risks 
they  assume  from  the  nature  of  the  goods 
carried,  and  the  exception  of  losses  by  fire 
must  necessarily  have  affected  the  compensa- 
tion demanded.  Be  this  as  it  may,  the  con- 
sideration expressed  was  sufficient  to  support 
the  entire  contract  made."  This  case  has, 
in  terms,  been  approved  by  this  court  in 
Olwell  T.  Express  Co.,  supra.    If  the  spirit 


of  this  decision  is  followed,  there  ia  no  trou« 
ble  in  reaching  a  fair  and  reasonable  result 
in  the  case  at  bar.  It  would  say  that  Em- 
bry  did  not  disclose  bis  principals.  He  con- 
fessedly knew  of  the  fact  that  the  company 
had  two  rates, — one  with,  and  one  without, 
the  "fire  clause," — for  he  had,  in  the  lan- 
guage of  the  witness,  "frequently  talked  with 
Embry,  the  plaintiff's  agent,  about  the  two 
rates  before  this  shipment,"  and  that  his 
knowledge  and  acceptance  was  the  knowl- 
edge and  acceptance  of  the  plaintiff.  Second, 
it  would  say  that  the  proof  shows  that  if  dis- 
satisfaction had  been  expressed  wlfti  the  Kl' 
rate,  accompanied  with  the  limited  liability, 
the  shipper  could  have  obtained  the  Si. 85 
rate,  if  he  had  waited  for  a  few  moments  for 
a  telegram  from  the  agent  at  Nashville,  and 
that,  in  the  absence  of  proof  that  the  necessi* 
ty  for  the  shipment  of  the  cotton  was  so 
pressing  that  a  delay  would  have  been  inju- 
rious, such  delay  would  not  be  wrong  or 
negligence  on  the  part  of  the  carrier,,  espe; 
cially  where  it  does  not  appear  that  there 
would  have  been  any  delay  in  the  shipment; 
for  the  company  was  under  no  obligation  to 
send  this  cotton  by  a  special  lightning  ex- 
press, but  had  the  right  to  hold  it  until  the 
next  regular  freight  train  coming  to  Nash- 
ville. It  would  further  say  that  a  limitation 
in  favor  of  the  company,  and  with  a  reduced 
rate,  will  not  deprive  the  company  of  its 
benefit,  when  the  shipper  has  had  the  ad- 
vantage of  such  reduced  rate,  simply  beciiuse 
it  appears,  in  a  suit  brought  nearly  three 
years  afterwards,  that  the  company  did  not 
have  on  hand  a  form  of  common-law  bill  of 
lading.  Moreover,  it  would  have  been  held 
that,  having  gotten  the  benefit  of  the  lower 
rate  for  the  six  or  nine  years,  it  was  too  late 
now  to  say  that  he  was  not  bound  because 
be  was  not  offered  any  other  rate. 

The  shipper  is  charged  with  knowledge  of 
the  law  that  authorized  him  to  demand  a 
common-law  liability  of  the  carrier,  and  bis 
acceptance  in  silence  of  the  bill  of  lading  with 
the  "fire  clause"  is  a  waiver  of  such  demand  , 
or  right,  in  the  absence  of  fraud,  where  it 
appears  that  there  was  a  difference  in  the 
freight  charges  for  a  limited  and  for  an  un- 
limited liability.  Not  having  spoken  when 
it  was  his  duty  to  have  done  so,  the  law  now 
enjoins  silence,  when  he  has  for  years  pock- 
eted  the  fruits  of  his  silence  heretofore.  The 
limitation  of  the  carrier's  liability  as  an  in- 
surer against  fire  is  not  to  be  confused  with 
limitations  that  are  not  favored,  and  with  ef- 
forts to  avoid  the  consequences  of  the  ueglU 
gence  of  the  Ciirrier  or  his  agents.  When, 
therefore, •ve  have  to  deal  with  a  limitation 
against  loss  by  fire,  without  fault  or  negli- 
gence on  the  part  of  the  carrier,  there  is  no 
reason  why  the  same  general  principles  ap- 
plicable to  knowledge  and  estoppel  between 
individuals  other  than  carriers  should  not 
apply.  For  instance,  the  presumption  of  ac- 
quiescence is  made  wliere  the  shipper  re- 
ceives a  bill  of  lading  containing  this  limita- 
tion without  complaint;  and  that  he  is  es- 
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topped  to  say  that  he  was  ignorant  of  the  con- 
tents of  the  bill  of  lading,  as  we  have  already 
eeen,  la  fully  established  in  this  state  in  Rail- 
road Co.  V.  Brumley,  5  Lea,  401,  and  Dlllard 
T.  Railroad  Co.,  2  Lea,  288.  But  suppose 
our  predeceesors  had  looked  at  the  cases  cit- 
ed, and  decided  them  in  the  spirit  and  on  the 
logic  of  the  case  at  bar,  sncb  presumption 
and  estoppel  wonld  have  been  refused  recog- 
nition. In  the  language  of  the  opinion  of 
the  majority  here,  the  inquiry  there  would 
have  been,  is  the  limitation  "fair  and  reason- 
able," to  be  determined  upon  the  tacts  of 
each  caA  as  it  arises,  "with  the  burden  of 
proof  on  the  carrier  to  show  it  fair  and  rea- 
sonable in  each  case)"'  And  it  would  have 
been  held  unfair  and  unreasonable  to  bind 
the  shipper  to  a  loss  that,  in  his  ignorance  of 
the  terms  of  the  bill  of  lading,  he  had  never 
assented  to. 

But  we  have  only  to  turn  to  approved  text- 
books to  see  that  this  Are  limitation  is  fa- 
yored,  and  that  knowledge  does  estop  in  a  con- 
tract with  a  common  carrier,  as  with  other, 
people.  Mr.  Hutchinson,  in  his  excellent 
work  on  Carriers,  says,  speaking  of  knowl- 
«dge:  "The  theory  upon  which  theyall  stand 
is  tliat  if  a  party,  knowing  his  published 
terms,  employs  the  carrier  without  objec- 
tion, a  contract  according  to  those  terms  i» 
implied  between  the  employed  and  em- 
ployer." Again,  this  author  says:  "Every 
man  of  ordinary  intelligence  knows  that  no 
individual  or  company  engaged  in  the  busi- 
ness of  carrying  to  distant  places  now  under- 
takes to  carry  his  goods  subject  to  the  old 
common-law  liability  of  the  carrier.  He 
knows,  moreover,  that  bills  of  lading  are  con- 
stantly given,  not  only  as  the  evidence  of  the 
receipt  of  the  goods,  but  as  an  express  and 
direct  notice  that  they  will  be  carried  on  cer- 
tain terms.  Knowing  this,  he  cannot  be 
willfully  blind,  and  plead  ignorance,  when  it 
was  his  duty  to  know;  and  knowing  in  such 
cases  is  assenting.  If  it  was  bis  intention  to 
hold  the  carrier  to  his  common-law  liability, 
he  should  have  said  so,  and  have  either  dCr 
clined  to  employ  him,  or  sued  him  for  his  re- 
fusal, after  tendering  a  reasonable  sum  for 
his  services  or  risk."  And  he  says  this  is  in 
accordance  with  the  English  and  American 
decisions,  and  adds:  "Nor  is  there  anything 
unreasonable  in  this."  Hutch.  Carr.  §§  238- 
240.  Kow,  if  this  be  true  of  a  shipper  mak- 
ing his  Qrst  shipment,  how  much  more  em- 
phatic is  it  by  way  of  estoppel  against  a  ship- 
per of  twenty  years  with  the  same  company, 
where  the  last  six  or  nine  years'  business 
was  upon  the  identical  bill  of  lading  sued  on 
here.  Does  not  his  previous  B4quieBoence 
and  acceptance  of  this  particular  bill  of  lad- 
ing, without  complaint  or  demand,  amount 
to  a  waiver  of  the  offer  or  tender  of  another 
form?  It  would  seem  so.  And  if  the  offer 
or  tender  be  waived,  then  it  must  be  that 
the  company  need  not,  as  to  such  shipper  cer- 
tainly, have  had  on  hand,  or  been  prepared 
to  issue  instanter,  a  common-law  bill  of  lad- 
ing, that  the  shipper's  long  course  of  deal- 


ing led  the  carrier  to  believe  wonld  not  be 
called  for.  Again,  at  section  241  of  Hntch- 
inson  on  Carriers,  it  is  said.  "Acootdiogly, 
when  the  owner  of  the  goods  accepts  a  [bill 
of  lading  or  receipt]  he  is  oonduaively  pre- 
sumed, in  the  absence  of  fraud  and  imposi- 
tion, to  have  assented  to  all  the  terms  and 
conditions." 

We  have  at  the  present  term  held,  what 
had  been  heretofore  approved  by  this  court, 
that  an  insurance  company  wonld  be  con- 
clusively adjudged  to  have  waived  a  written 
stipulation  in  its  policy,  concerning  the  void 
character  of  insurance  upon  property  on 
leased  ground,  when*  that  fact  is  not  written 
on  the  policy,  because  it  would  be  a  fraud 
npon  the  insurer  to  allow  the  insurance  com- 
pany to  hold  the  premium  on  a  policy  known 
by  it  to  have  been  void  at  the  time  of  its  is- 
suance. Insurance  Co.  v.  Bank,  ante,  915. 
Now,  we  are  unable  to  see  why  the  same 
principle  would  not  preclude  a  party,  who 
has  for  years  accepted  the  benefit  of  a  reduced 
rate  of  freight  in  consideration  of  a  limited 
liability  of  the  carrier,  from  defeating  that 
stipulation  by  saying,  after  the  loss,  that 
"you  did  not  give  me  an  opportunity  to  elect 
which  form  of  bill  of  lading  I  would  take." 
Xbe  shipper,  having  gotten  the  benefit  of  the 
reduced  rate,  should  not  be  heard  to  say  the 
contract  was  void,  and  so  known  to  him  at 
the  time.  If  the  one  proposition  can  be  ac- 
cepted as  sound,  I  see  no  occasion  for  refusing 
to  apply  the  same  principle  to  this  ease.  They 
both  relate  to  insurance  against  fire  only.  It 
will  not  do  to  say  that  the  public  chancter 
and  the  public  duties  of  the  carrier  require 
that  a  ditferent  rule  should  be  applied  to  it 
than  would  be  applied  in  the  case  of  the  in- 
surance company;  for  in  the  case  at  bar  it 
concerns  alone  the  benefit  or  advantage  that 
the  particular  shipper  has  already  derived  by 
his  silence,  and  gives  the  company  the  bene- 
fit of  a  clause  which  has  been  repeatedly  said 
to  be  reasonable.  Nor  does  it  suffice  to  say 
that  this  court  has  held  in  Marr  v.  Telegraph 
Co.,  1  Pickle,  529,  8  S.  W.  Rep.  496,  that  it  is 
not  necessary  for  a  party  dealing  with  one  of 
these  public  corporations  to  speak.  In  the 
Marr  Case  there  were  four  alternatives  pre- 
sented, all  of  which  were  held  to  be  "unrea- 
sonable Hud  oppressive,"  and  the  efifort  was 
to  escape  liability  for  a  loss  occasioned  \)y  tlio 
negligence  of  the  telegraph  company,  while 
the  exemption  of  the  carrier  from  the  liability 
of  an  insurer,  for  a  sufficient  consideration, 
is  not  unreasonable  nor  unfavored;  on  the 
contrary,  as  we  have  seen  and  have  said, 
adopting  the  language  of  the  supreme  court 
of  the  United  States  in  York  Co.  v.  Railroad 
Co.,  8  Wall.  112,  there  is  no  "good  rea- 
son on  principle  why  parties  should  not  be 
permitted  to  contract  for  a  limited  responsi- 
bility. The  transaction  concerns  them  only. 
It  involves  simply  rights  of  property,  and  the 
public  can  have  no  interest  in  requiring  the 
responsibility  of  insurance  to  accompany  tbe 
service  of  transportation  in  face  of  a  special 
agreement  fur  its  relinquishment."    But  tbe 
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opinion  of  the  majoritf  attempt  to  make  oat 
a  case,  and  seems  to  take  it  for  granted  that 
it  has  made  out  a  case,  where  as  a  matter  of 
fact  there  was  no  consideration  for  such  lim- 
ited liability,  because,  forsooth.  It  is  said  the 
rate  of  one  dollar  on  the  bill  of  lading  with 
the  "fire  clause"  was  the  same  as  the  rate  six 
or  nine  years  before  on  the  bill  of  lading  with- 
out such  "flre  clause."  The  fact  that  the 
rate  to-day  on  the  bill  of  lading  with  the  fire 
limitation  is  the  same  as  it  was  years  ago 
without  such  limitation  is  no  proof  that  the 
rate  of  to-day  is  not  fixed  in  consequence  of 
such  limited  liability,  even  in  the  absence  of 
all  other  proof  on  the  subject.  Before  any 
probative  effect  can  be  given  this  fact  or  cir- 
cumstance, to  overcome  the  presumption  of 
a  consideration,  you  have  to  negative  the  idea 
and  destroy  the  right  of  the  carrier  to  change 
its  tariff  of  charges  from  time  to  time,  to 
meet  competition,  and  other  exigencies.  I 
say,  in  the  absence  of  proof,  (except  that  re- 
lied on  by  the  majority  as  showing  no  consid- 
eration, to-wit,  one  dollar  before  and  one  dol- 
lar aftCHT  the  adoption  of  the  "flre  clause,")  it 
does  not  follow  that  at  the  time  of  the  is- 
suance of  the  particular  bill  of  lading  sued  on 
here  there  was  not  another  and  a  higher  rate 
for  the  full  common-law  liability.  The  con- 
sideration need  not  be  great,  because,  in  the 
language  of  the  books,  some  consideration, 
however  slight,  is  sufficient,  and  the  consid- 
eration will  be  presumed  from  the  manifest 
and  absolutely  necessary  difference  of  respon- 
sibility. 

But  we  are  not  left  to  fall  back  on  these 
well-settled  principles,  nor  to  indulge  in  pre- 
sumption; for  the  proof  is  clear  and  uncon- 
tradicted that  at  the  time  of  the  issuance  of 
this  bill  of  lading  the  rate  for  cotton,  with 
the  common-law  liability,  was  91.85.  This 
positive  and  uncontroverted  proof  surely  can- 
not be  overcome  by  a  presumption  predicated 
upon  the  mere  fact  that  six  or  nine  years  be- 
fore this  time  the  company  carried  the  comr 
mon-law  liability  at  one  dollar,  the  same  price 
that  it  now  charges  for  the  limited  liability; 
nor  can  this  proof  be  affected,  one  way  or  the 
otiier,  by  the  fact  that  the  company  had  no 
printed  bill  of  lading  on  hand,  and  had  not 
instructed  its  agent  in  relation  thereto. 
While,  in  the  opinion  of  the  majority,  this 
fact  may  make  the  company  liable,  as  not 
giving  the  shipper  opportunity  to  get  some- 
thing be  did  not  ask  for,  and  did  not  want,  it 
cannot  disprove  the  uncontradicted  fact  that 
there  were  two  rates,  one  of  which  could  be 
obtained  instanter  at  $1  with  the  limitation, 
and  the  other  at  61-B5  without  any  limita- 
tion, obtainable  by  waiting  until  the  agent 
could  telegraph  to  the  general  freight  depart- 
ment at  Nashville.  It  must  be  nuticed  that 
there  was  no  occasion  to  telegraph  to  Nash- 
ville to  ascertain  what  the  common-law  lia- 
bility rate  was.  This  was  known  to  the 
agent,  and  is  positively  testified  to  by  him, 
and  that  it  was  81.b5  per  bale,  and  this  was 
also  known  to  the  plaintiffs  through  their 
agent,  Mr.  Embry.  The  telegram  was  there- 
v.l2s.w.no.28— 65 


fore  necessary,  not  to  ascertain  the  rate,  but 
merely  to  get  instructions  as  to  the  issuing  of 
such  a  form.  It  does  not  seem  that  there 
was  any  more  necessity  for  the  company  to 
keep  on  hand  a  form  of  bill  of  lading  that  was 
never  called  for  than  there  would  be  for  a 
merchant  to  keep  on  hand  goods  for  which 
there  is  no  demand.  Indeed,  It  may  be  safe 
to  say  that  the  company  would  have  a  right 
to  make  a  rule  that  where  it  was  to  be  hell 
liable  as  an  insurer  against  loss  by  flre.  for 
such  combustible  material  as  cotton,  notice 
should  be  given  the  home  office  by  the  locll 
agent,  so  that  special  provision  might  be 
rmide  to  protect  itself  by  obtaining  reinsur- 
ance, provided  that  it  did  not  cause  such  de- 
lay as  would  incommode  or  injure  the  ship- 
per. If  the  shipper  wanted  insurance,  there 
were  two  avenues  open  to  him  to  obtain  it, — 
one  by  paying  the  company  the  increased  rate 
of  freight;  the  other,  by  insuring  in  a  regu- 
lar insurance  company, — and  it  is  a  matter  of 
common  information  that  insurance  can  be 
obtained  from  an  insurance  company,  gen- 
erally, for  a  smaller  amount  than  is  usually 
charged  by  the  carriers  for  the  insurance  lia- 
bility. Certainly  it  seems  to  me,  with  due 
deference  to  my  learned  associates,  that  every 
principle  of  justice  and  fairness  revolts  at  the 
idea  of  allowing  the  shipper  to  have  insurance 
where  he  has  knowingly  refused  to  apply  and 
pay  for  it,  either  to  the  transportation  com- 
pany or  to  the  insurance  company.  To  hold 
the  transportation  company  now  liable  as  an 
insurer  is  to  do  so  upon  ex  post  facto  inquiry, 
cUiimde  the  contract,  and  in  violation  of  what 
I  regard  as  elementary  principles  of  law  and 
morals. 

If  the  opinion  of  the  majority  concerned 
alone  the  disposition  of  the  case  in  hand,  I 
would  have  been  content  with  the  mere  an- 
nouncement of  my  non-concurrence.  But 
where  the  spirit  and  tendency  of  the  decision 
appears  to  me  hurtful,  I  deem  it  my  duty  to 
point  out,  even  at  the  expense  of  weariness 
to  myself  and  the  bar,  the  dangers  to  which 
it  may  lead.  The  spirit  and  tendency  to 
which  I  refer  is  to  be  found  in  the  strictness 
with  which  the  common-law  liability  of  the 
carrier  is  sought  to  be  enforced,  and  the  se- 
vere conditions  imposed  as  necessary  to  ob- 
taining the  benefit  of  a  contract  for  limited 
liability.  Indeed,  the  difference  between  my- 
self and  the  majority  may  be  said  to  be  that, 
in  my  opinion,  a  contract  for  exemption  from 
loss  by  flre,  not  resulting  from  the  negligence 
of  the  carrier,  should  1^  construed  liberally 
and  fairly,  in  accordance  with  the  intention 
of  the  parties,  in  the  alwenca  of  fraud  or  im- 
position, while  the  majority  opinion  applies 
a  degree  of  strictness  in  considering  such 
contract  which,  in  many  cases  in  practice, 
would  amount  to  prohibition.  It  seems  to 
me  that  every  exemption  or  condition  is,  in 
the  opinion  of  the  majority,  placed  upon  the 
same  footing,  and  construed  with  equal  strict- 
ness, without  regard  to  the  policy  which 
should  govern  in  the  treatment  of  the  sundry 
exemptions.    This  is  happily  illustrated  by 
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the  quotation  with  which  the  majority  opin- 
ion closes,  as  follows:  "The  carrier  and  his 
customer  do  not  stand  on  a  footing  of  equal- 
ity. The  latter  is  only  one  individual  of  a 
million.  He  cannot  afford  to  higgle  or  stand 
out,  and  seek  redress  in  the  courts.  His 
business  will  not  admit  of  such  a  course.  He 
prefers,  rather,  to  accept  any  bill  of  lading, 
or  sign  any  paper  the  carrier  presents,  often, 
inde^,  without  knowing  what  the  one  or  the 
otiier  contains.  In  most  cases  lie  has  no  al- 
ternative but  to  do  this,  or  abandon  his  busi- 
ness." Such  language  may  be  well  enough 
in  the  case  in  which  it  was  used,  when  ap- 
plied, as  was  done  there,  to  a  case  where  the 
carrier  was  seeking  to  obtain  the  beneflt  of  a 
contract  exempting  it  from  a  claim  for  dam- 
ages for  a  personal  injury  to  a  passenger  oc- 
casioned by  the  carrier's  own  negligence;  but 
tlie  same  language,  when  applied  to  a  contract 
exemption  for  loss  by  fire,  without  negli- 
gence, becomes  misleading,  and  tends,  though 
unintentionally,  to  inflame  the  mind  of  the 
trier,  whether  judge  or  jury.  The  quotation 
I  respectf  iiUy  suggest  is  as  inapplicable  to  the 
facts  of  the  case  at  bar  as  it  is  to  tlie  law. 
To  my  mind  the  case  in  hand,  instead  of  be- 
ing viewed  in  the  light  of  the  quotation  above, 
should  have  been  decided  in  the  light  of  the 
language  of  the  same  j  udge,  in  the  same  case; 
where,  speaking  of  such  exemption  as  is  the 
subject  of  decision  in  the  case  at  l)ar,  he  says: 
"A  modification  of  tlie  strict  rules  of  respon- 
sibility, exempting  the  carrier  from  liability 
for  accidental  losses,  where  it  can  be  safely 
done,  enables  the  carrying  interest  to  reduce 
its  rate  of  compensation,  thus  proportionally 
relieving  the  transportation  of  produce  and 
merchandise  from  some  of  the  burdens  with 
which  it  is  loaded;"  which,  as  we  have  seen, 
has  been  approved  by  our  own  court.  For 
the  reasons  stated.  I  am  constrained  to  dis- 
sent from  the  views  of  the  majority,  both  as 
to  the  conclusion  reached,  and  the  reasoning 
upon  which  snch  conclusion  rests.  This  I  do 
with  great  respect  for  my  esteemed  associ- 
ates, whose  views  are  the  result  of  a  careful 
consideration  of  the  case.  From  my  point  of 
view,  the  judgment  of  the  circuit  court  should 
be  reversed,  and  judgment  rendered  here  for 
the  defendant. 


In  re  Vanvaveb. 
Statom  0.  Ttlsb,  Judge. 
(Supreme  Court  of  Tenneatee.    Feb.  4,  ISOa) 
CannNAi.  Law— Void  JunonNr. 
A  Judgment,  on  habeat  eorpu»  proceedings, 
rendered  by  a  court  having  Jurladiotion  of  the  per- 
son and  power  to  grant  the  relief  prayed,  that  cer- 
tain jail  rules  g^lving  "good  time"  to  prisoners 
were  vaild,  and  that  oonsequently  petitioner's  sen- 
tence had  expired,  and  that  he  shoald  be  released 
from  custody,  though  erroneous.  Is  not  void. 

On  petition  for  rehearing.  For  former 
hearing,  see  ante,  786. 

West  (t  Bumey  and  Wm.  M.  Daniel,  for 
Tyler  and  Yanvaver.  Leeoh  <t  Savage,  for 
Staton. 


TmtNET,  C.  J.  This  matter  is  again  be- « 
fore  us,  on  petition  to  rehear.  It  is  insisted 
that  "when  it  appeared  to  the  criminal  court 
that  the  prisoner  had  not  served  his  sentence^ 
but  was  detained  under  the  sentence,  the 
court  had  no  power  under  the  habeas  eorptu 
proceeding  but  to  remand;  that,  we  having 
decided  Ihe  prisoner's  time  had  not  expired, 
and  that  fact  appearing  in  the  order  releasing 
him,  therefore,  when  the  same  fact  appeared 
to  the  criminal  court,  the  statute  required  it 
to  remand  the  prisoner,  and  any  otlier  order 
was  absolutely  void,  as  beyond  the  jurisdic- 
tion of  the  court." 

That  a  court's  having  Jurisdiction  of  the 
person  and  crime,  or  the  subject-matter  of 
the  litigation,  does  not  always  determine  its 
jurisdiction  to  renders  particular  judgment. 
is  obvious.  If,  upon  an  indictment  for  lar- 
ceny, there  was  a  capital  judgment,  it  is  clear 
that,  although  there  was  jurisdiction  of  the 
person  and  the  offense,  still  the  sentence 
would  be  beyond  the  law,  without  the  power 
of  the  court,  and  void.  That  is  not  this  case. 
The  question  w^hich  the  criminal  court  had 
jurisdiction  to  try  was,  had  the  prisoner's 
time  expired?  This  it  undertook  to  decide, 
and  decided  erroneously.  The  question  was 
one  of  law,  arising  upon  the  validity  of  cer- 
tain jail  rules  giving  "good  time."  and  ante- 
dating the  sentence.  The  validity  of  these 
rules  was  a  matter  for  judicial  determination. 
The  decision,  whether  right  or  wrong,  was 
the  announcement  of  a  valid  judgment  with- 
in the  power  of  the  court.  The  distinction 
between  sentences  and  judgments  void  and 
erroneous  is  one  of  every-day  cognizance,  and 
was  not  overlooked  in  this  case,  but  treated 
as  not  needing  elucidation.  The  statement 
of  the  case  made  it  plain  the  court  had  juris- 
diction of  the  person,  and  to  grant  the  relief 
prayed,  if,  in  its  opinion,  the  term  of  tlie 
sentence  had  expired.  This  judgment  was 
not  void,  but  erroneous.  Ex  parte  Partes, 
93  U.  8.  18. 

The  sentence  was  not  for  a  fine  of  •lOO 
and  imprisonment  for  10  days.  Sucbsnitenee 
would  have  been  in  excess  of  tiie  power  of 
the  court.  There  were  two  distinct  con- 
tempts; in  each  a  fine  of  950,  and  in  one  10 
days'  imprisonment.  The  other  questions  in 
the  petition  are  all  passed  upon  in  the  agmr 
ion  heretofore  filed.    Petition  dismissed. 


MoBTOM  «.  Habt  at  aL 
(Supreme  Court  of  Tennetaee.    Jan.  87,  1890l) 

FOBBION  IMSUBANOS  COKPANIU— LUBU.ITr  0» 
AOBNIS. 

1.  Honey  was  sent  to  Insurance  agents,  with 
the  Instruction  that  if  they  coold  not  give  the 
sender  a  good  company  to  return  his  money. 
They  Insured  him  In  a  company  that  had  not  oom- 

?Uea  with  the  requirements  of  Mill.  &  V.  Code 
enn.  i  2665,  making  it  unlawful  for  any  comrauay 
not  organized  or  incorporated  by  the  laws  of  Teo- 
nessee  to  transact  any  ousineas  In  the  state  aBlasa 
possessed  of  at  least  ^00.000  paid-up  capital.  Held 
that,  the  company  beiug  Insolvent,  they  were  liable 
for  the  loss. 
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S.  A  charn  "that,  if  defendant*  knowingly  In- 
sured plaintiff  in  a  company  which  had  not  com- 
plied with  the  law  of  the  state,  this  fact  mieht  be 
considered  by  the  jury  in  detennining  defendants' 
negligence, "  is  error. 

Appeal  from  circuit  court,  Davidson  ooun- 
ty;  William  K.  MoAxistek,  Jr.,  Judge. 

Action  by  F.  L.  Morton  against  Hart  Bros, 
to  recover  on  a  policy  of  insurance  issued  to 
plaintiff  by  defendants  as  insurance  agents. 
From  a  judgment  in  favor  of  defendants, 
plaintiff  appeals. 

Whitman  &  Q amble,  for  appellant.  Bry- 
an dt  Cartuoright,  for  appellee. 

TUBNET,  0.  J.  Plaintiff  applied  to  defend- 
ants, insurance  agents,  for  a  policy  on  his 
stock  of  goods.  He  directed  them,  if  they 
could  not  give  him  a  good  company,  to  send 
bis  money  back.  They  sent  him  a  policy  in 
the  Louisiana  Insurance  Company  of  Kew 
Orleans,  for  $500.  That  company  bad  not 
complied  with  the  law  of  this  state  making 
it  unlawful  "for  any  insurance  company  not 
organized  under  or  incorporated  by  the  laws 
of  this  state  to  transact  any  business  of  in- 
surance in  this  state,  through  agents  or  other- 
wise, unless  possessed  of  at  least  two  hundred 
thousand  dollars  of  paid-up,  actual  cash  cap- 
ital, of  which  at  least  one  hundred  thousand 
dollars  sball  be  invested  in  bonds  of  the 
United  States,  or  some  one  or  more  of  the 
states,  reckoning  the  same  at  their  current 
market  value,  nor  until  such  company,  in  ad- 
dition to  the  other  requirements  of  this  arti- 
cle, shall  have  filed  with  the  commissioner  of 
insurance  a  written  instrument  duly  signed 
and  sealed,  authorizing  said  commissioner  to 
acknowledge  service,"  etc.,  (Mill.  &y.  Code, 
§  2565,)  nor  with  other  provisions  touching 
foreign  insurance  companies  doing  business 
in  this  state.  The  goods  were  lost  by  fire, 
and  the  insurance,  company  is  insolvent  So 
that  it  follows  that  the  defendants  were  un- 
dertaking to  do  an  unlawful  and  prohibited 
business.  In  such  undertaking  they  must  be 
held  to  guaranty  the  solvency  of  the  concern 
they  represent  to  the  extent  of  the  require- 
ments <KC  our  statutes,  as  cited,  and  that  losses 
will  be  paid  here.  That  law  was  intended  to 
protect  the  citizen  policy-holder,  and  give 
him  redress  in  the  courts  of  the  state.  If  the 
company  was  not  worth  9200,000  in  actual, 
paid-up  cash  capital,  the  undertaking  of  the 
agent  supplies  that  want  fer  the  benefit  of 
the  insured;  and  if  a  loss  occurs  the  agent 
must  respond  to  the  assured,  and  look  to  his 
principal  for  indemnity.  His  wrongful  act 
has  brought  about  the  loss,  and  he  must  sus- 
tain it. 

The  charge  of  the  court  on  the  second  trial, 
"That,  if  defendants  knowingly  insured 
plaintiff  in  a  company  which  had  not  com- 
plied with  the  laws  of  the  state,  this  fact 
might  be  considered  by  the  jury  in  determin- 
ing defendants'  negligence, "  was  error.  The 
-charge  on  the  first  trial  was  in  substantial 
compliance  with  the  law  as  stated  in  this 
opinion,  and  it  was  error  to  set  aside  the  ver- 


dict and  judgment  for  plaintiff.  The  last 
Judgment  is  reversed,  and  the  first  affirmed, 
with  interest  and  all  costs. 


City  of  Nashvillb  o.  Comer  et  we. 

(Supreme  Court  <tf  Tennessee.    Jan.  25, 1890.) 

DAMAGES— Evidbncb—Pbbmanbnt  Injubt. 

In  an  action  against  a  city  for  damages  caused 

by  disohsu'ges  from  an  unskillfuUy  constructed 

sewer,  the  value  of  the  premises  of  plaintiff  before 

and  after  the  alleged  wrong  cannot  be  shown  as  a 

means  of  ascertaining  the  amount  of  damages,  as 

it  is  not  to  be  presumed  that  the  city  will  always 

maintain  the  sewer  in  a  detective  condition. 

Appeal  from  circuit  court,  Davidson  coun- 
ty; WiLUAM  K.  McAlisteb,  Jr.,  Judge. 

Action  by  M.  Comer  and  wife  against  the 
mayor  and  city  council  of  Kashville  to  re- 
cover damages  caused  by  discharges  from  a 
sewer.  From  a  judgment  in  favor  of  plain- 
tiffs, defendant  appeals. 

/.  Af.  Anderson,  for  appellant.  Albert  D. 
Marks  and  W.  H.  Viashingtont  for  appel- 
lees. 

LuRTON,  J.  This  is  an  action  at  law  by 
defendants  in  error  to  recover  damages  re- 
sulting from  an  alleged  negligent  construc- 
tion of  a  sewer,  whereby  both  storm  and 
sewage  water,  in  times  of  unusual  freshet, 
have  been  discharged  from  the  sewer  upon 
the  premises  owned  by  them.  The  market 
value  of  the  f  reeliold  is  charged  to  have  been 
depreciated,  and  damages  are  sought  both  for 
injury  and  destruction  of  household  furni- 
ture, as  well  as  for  permanent  impairment  of 
value  of  the  realty.  There  was  evidence  ad- 
mitted going  to  show  value  of  the  premises 
before  and  after  the  alleged  wrong.  The 
trial  judge  charged  the  jury  that,  if  they 
found  from  the  evidence  "that  the  market 
value  of  the  plaintiff's  property  has  been  per- 
manently impaired  by  the  construction  of  the 
sewer,  its  proximity  and  liability  to  back  up 
surface  water,  and  discharge  offensive  sew- 
age matter  upon  his  premises,  he  would  be 
entitled  to  recover  the  difference  in  the  mar- 
ket value  of  the  property  before  and  since 
the  building  of  the  sewer."  This  is  assigned 
as  error. 

The  sewer  complained  of  was  erected  by 
the  city,  and  is  upon  the  public  street  upon 
which  the  property  of  Comer  abuts.  A  pri- 
vate tributary  sewer,  erected  and  maintained 
by  Comer,  crosses  bis  property,  and  passes 
under  his  house,  and  enters  the  public  sewer. 
The  supposed  defect  in  tlie  public  sewer  seems 
to  be  that  in  times  of  unusual  rains  it  has 
dot  capacity  sufficient  to  carry  off  the  storm 
water  flowing  into  it,  and  upon  several  occa- 
sions the  accumulated  sewage  and  storm  wa- 
ter has  been  so  great  as  to  result  in  backing 
the  water  into  the  smaller  and  tributary  sewer 
of  Comer,  whereby  his  premises  have  been 
flooded.  Assuming  that  defendants  in  error 
were  entitled  to  recover  damages,  the  ques- 
tion is,  what  damuges?  Were  they  limited 
to  such  actual  damage  as  they  had  sustained 
up  to  the  timeof  their  bringing  of  their  suit. 
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or  may  they  recover  not  only  past,  but  pro- 
spective, damages?  If  the  latter,  then  the 
charge  of  his  honor  is  correct;  but,  if  limited 
to  damages  already  sustained,  then  the  charge 
is  erroneous.  The  learned  counsel  for  Ck>mer 
and  wife  defend  the  measure  of  damages 
stated  to  the  jury  by  the  circuit  Judge  upon 
the  suggestion  that  "the  sewer  nas  a  per- 
manent improvement,  and  whatever  damage 
it  occasioned  is  of  a  permanent  character," 
and  that  for  this  reason  plaintiff  cannot  bring 
successive  actions, 'but  must  recover  his  dam- 
age once  for  all.  The  recovery  of  prospect- 
ive damages  can  only  be  justified  upon  the 
assumption  that  the  premises  of  Comer,  will 
for  all  time  to  come  be  subject  to  the  same 
disgusting  invasion  of  sewage  as  has  here- 
tofore occurred.  Damages  assessed  upon  this 
basis,  as  is  frankly  conceded  by  counsel, 
would  operate  as  a  perpetual  license  to  the 
city  to  continue  the  wrong  of  which  it  has 
been  convicted.  This  we  hold  to  be  the  con- 
sequence of  a  recovery  upon  a  similar  charge 
in  a  case  of  an  action  for  a  nuisance,  where 
the  judgment  was  submitted  to  by  the  de- 
fendant. Harmon  v.  Bailroad  Co.,  S  Pickle, 
614,  11  S.  W.  Hep.  703.  See,  to  same  effect, 
8  Suth.  Dam.  412, 414. 

Is  it  just  or  right  to  assume  that  the 
wrong  of  which  O^mer  complains  is  pro- 
duced from  a  cause  permanent  in  its  charac- 
ter? That  the  sewer  is  a  permanent  im- 
provement, and  cost  a  great  deal  of  money, 
will  not,  as  we  shall  undertake  to  show,  be  a 
conclusive  factor  in  the  settlement  of  the 
question.  It  was  lawfully  constructed  by 
the  city,  upon  a  public  street. '  It  was  not 
erected  with  any  purpose  to  discharge  its 
sewage  upon  the  premises  of  Comer,  but,  rath- 
er, to  carry  off  the  drainage,  as  well  as  that 
of  others  in  the  same  territory.  The  com- 
plaint is  not  that  the  city  has  been  guilty  of 
any  misconduct  in  erecting  a  sewer  where 
this  has  been  constructed,  but  that  its  serv- 
ants have  so  unskillfully  built  it  that  upon 
the  recurrence  of  certain  unusual  conditions 
it  discharges  its  contents  upon  the  premises 
of  defendants  in  error.  Now,  upon  what 
authority  is  it  to  be  assumed  that  the  negli- 
gence or  unskillf  ulness  of  the  servants  of  the 
city  in  the  construction  of  this  sewer  will 
not  be  remedied?  The  argument  is  advanced 
that,  inasmuch  as  it  will  require  the  expendi- 
ture of  human  labor  to  remedy  the  defects 
in  this  sewer,  therefore  the  damages  are  to 
be  treated  as  permanent  and  original,  and 
recoverable  in  one  action.  This  test  is  sup- 
ported by  the  opinion  of  Judge  Bell,  who 
delivered  the  opinion  of  the  court  in  the  case 
of  Troy  v.  Railroad  Co..  3  Fost.  (N.  H.)  83. 
In  that  case  it  appears  that  the  railway  com- 
pany had  built  its  roadway  in  and  upon  a 
public  highway,  in  such  manner  as  to  ob- 
struct and  destroy  its  value  as  a  street.  The 
town  was  held  entitled  to  recover  as  for  a 
permanent  occupation  of  the  street,  and 
damages  were  assessed  accordingly.  Xow, 
if  the  railway  was  lawfully  upon  the  street, 
then  the  damages  recoverable  were  properly 


recovered  in  one  suit.  Harmon  t.  Railroad 
Co.,  snpra.  But,  if  it  was  unlawfully  there, 
then  it  was  a  trespass,  and  an  abatable 
nuisance,  and  successive  actions  would  lie  so 
long  as  it  continued  thereon;  tbe  recovery 
In  such  actions  being  limited  to  damages  al- 
ready accrued,  and  subsequent  to  the  last 
recovery.  Whether  there  rightfully  or  as  a 
trespasser  does  not  appear  from  the  report  of 
the  case  before  us,  but  the  inference  is  that 
it  was  not  a  trespasser;  for  otherwise  there 
would  have  been  no  occasion  for  propounding 
the  rule  by  which  the  permanent  character 
of  an  injury  is  to  be  determined.  This  role, 
as  announced  by  Judge  Bbll,  waa  that 
"  wherever  tbe  nuisance  is  of  such  a  charac- 
ter that  its  continuance  is  necessarily  an 
injury,  and  where  it  is  of  a  permanent  char- 
acter, that  will  continue  without  change 
from  any  cause  but  human  labor,  then  the 
damage  is  an  original  damage,  and  may  be 
at  once  fully  compensated."  S  Fost.  (N. 
H.)  102.  This  seems  to  us  aa  an  artificial 
and  arbitrary  test.  There  are  supposable 
nuisances,  which,  by  the  effect  of  time,  might 
at  last  abate  themselves,  but  by  far  tbe  gr^it- 
er  number  of  trespasses,  wi-ongs.  and  nui- 
sances would  continue  indeQnitely,  without 
the  expenditure  of  human  labor  to  remove  or 
abate  them.  It  is  a  rule  which  does  not  rec- 
ommend itself  by  either  its  reasonableness, 
its  certainty  of  application,  or  its  justice. 
It  seems,  however,  to  have  commended  itself 
to  the  supreme  court  of  Iowa,  who  adopted  it 
as  a  light  sufficient  to  guide  their  decisions. 
One  of  the  must  signal  illustrations  of  tbe 
unfortunate  results  flowing  from  a  departure 
from  the  general  rule  which  allows  succes- 
sive actions  so  long  as  a  wrong  in  the  nature 
of  nuisance  is  continued,  is  found  in  this 
Iowa  case.  The  facts  of  that  case  were  that 
the  plaintiff's  lots  were  washed  and  cut  by  a 
ditch  dug  by  the  city,  into  which  a  natural 
water-course  was  turned.  After  the  cutting 
and  removal  of  the  soil  had  gone  on  for  sev- 
eral years,  the  plaintiff  sued  for  damages, 
alleging  the  negligent  cutting  at  tbe  ditcb. 
It  was  held  that  his  entire  damages  bad 
accrued  when  the  diverted  stream  first 
began  to  injure  him,  and  that,  not  having 
then  sued,  he  was  bound  by  the  statute  of 
limitations.  The  judge  who  deliv«red  the 
opinion,  after  quoting  tbe  principle  above 
cited  from  Troy  v.  Bidlroad  Co.,  said:  "If 
we  apply  the  inrinciple  above  stated  to  tbe 
case  at  bar,  we  must  hold  that  the  damages 
were  original.  The  plaintiff's  ground  of 
complaint  is  that  the  ditch  was  improperly 
constructed.  As  constructed,  it  resulted  in 
the  excavation  of  the  plaintiff's  lots.  Ttie 
damage  consisted,  not  in  excavating  tbe  lots. 
but  in  doing  an  act  which  resulted  in  their 
excavation.  Tbe  result,  too,  was  a  necessary 
one,  the  ditch  remaining  as  constructed.  The 
cause  of  the  difficulty  was  a  permanent  one. 
in  that  it  would  not  grow  less  unless  remedieil 
by  human  labor.  The  case,  therefore,  is 
strictly  within  the  rule  applied  in  Troy  t. 
liailroad  Co.,  above  cited. "    Powers  v.  City 
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of  Ck)uncll  Bluffs,  45  Iowa,  656.  Thus  the 
application  of  the  rule  now  contended  for 
wuuid  require  a  plaintiff  to  foresee  all  the 
possible  results,  and  to  convince  a  jury  of 
what  he,  with  prophetic  ken,  is  required  to 
foresee,  on  penalty  of  subsequently  having 
to  quietly  endure  consequences  which  he  could 
not  reasonably  have  conjectured  as  likely  to 
result  from  what  at  first  seemed  a  trifling  in- 
jury. The  oases  of  City  of  North  Vernon  v. 
Voegler,  103  Ind.  314,  2  N.  E.  Rep.  821; 
Fowle  V.  Northampton  Co.,  112  Mass.  884, 
— have  been  examined,  and  we  Qnd  that  they 
do  measurably  support  the  contention  of  de- 
fendants in  error.  None  of  these  cases  are  sat- 
isfiictory  in  their  reasoning,  and  the  decided 
weight  of  authority  is  opposed  to  them.  They 
are  all  reviewed  in  the  case  of  Uline  v.  Rail- 
road Co.,  101  N.  Y.  98,  4  N.  E.  Rep.  536. 
and  an  opposite  conclusion  reached.  In  re- 
viewing the  case  of  City  of  North  Vernon  v. 
Voegler,  a  ease  more  analogous  to  the  one 
under  consideration  than  any  other  to  which 
we  have  been  referred,  Earl,  J.,  said:  "What 
right  was  there  to  assume  that  the  street 
would  be  left  permanently  in  a  negligent 
condition,  and  then  hold  that  the  plaintiff 
could  recover  damages  upon  the  theory  that 
the  car^essness  wonld  forever  continue?  A 
municipality  or  a  railroad  corporation,  under 
proper  authority,  may  erect  an  embankment 
in  a  street;  and  if  the  work  be  carefully  and 
skillfully  done  it  cannot  be  made  liable  for 
the  consequential  damages  to  adjacent  prop- 
erty. But  if  it  be  carelessly  and  unskillf  ully 
done  it  can  be  made  liable.  It  may  cease  to 
be  careless,  or  remedy  the  effects  of  its  care- 
lessness, and  it  may  apply  the  requisite  skill 
to  the  embankment;  and  this  it  may  do  after 
its  carelessness  and  unskillfulness,  and  tlie 
consequent  damages,  have  been  established 
by  a  recovery  In  an  action.  The  moment  an 
action  has  been  commenced,  shall  the  defend- 
ant, in  such  a  case,  be  precluded  from  remedy- 
ing its  wrong?  Shall  it  be  so  precluded  aftera 
recovery  against  It  V  Does  it  establish  the  right 
to  continue  to  be  a  wrong-doer  forever  by  the 
payment  of  a  recovery  against  it?  Shall  it 
have  no  benefit  by  discontinuing  the  wrong? 
And  shall  it  not  be  left  the  option  to  discon- 
tinue it?"  101  N.  Y.  125,  4  N.  E.  Rep.  652. 
This  assumption  that  a  wrong-doer  is  to  be 
presumed  from  the  mere  character  of  the 
work  to  intend  to  continue  in  his  wrong,  and 
that  lie  will  not  remedy  his  defective  or  un- 
skillful woik,  is  repudiated  in  the  majority  of 
American  cases.  In  Hargreaves  v.  Kimber- 
ly,  26  W.  Va.  787,  the  action  was  for  divert- 
ing the  course  of  a  stream  so  as  to  throw  sur- 
'  face  water  upon  the  lands  of  plaintiff.  The 
damages  were  limited  to  such  as  had  been  al- 
ready sustained,  the  court  saying  "that  in  all 
those  cases  where  the  cause  of  the  injury  is 
in  its  nature  permanent,  and  a  recovery  for 
such  injury  would  confer  a  license  on  the  de- 
fendant to  continue  the  cause,  the  entire 
damage  must  be  recovered  in  a  single  action. 
But  where  the  cause  of  the  injury  is  in  the 
nature  of  a  nuisance,  and  not  permanent  in 


lis  character,  but  of  such  a  character  that  It 
may  be  assumed  that  the  defendant  would 
remove  it  rather  than  suffer  at  once  the  en- 
tire damage  which  it  might  inflict,  if  permaF 
nent,  then  the  entire  damage  cannot  be  re- 
covered in  a  single  action,  but  actions  maybe 
maintained,  from  time  to  time,  as  long  as  the 
cause  of  the  injury  continues."  In  the  case 
of  Plate  v.  Railroad  Co.,  the  plaintiff  in  a 
former  action  had  recovered  damages  of  de- 
fendant for  injuries  sustained  by  the  flooding 
of  his  land  resulting  from  the  negligent  con- 
struction of  its  embankment  and  ditches, 
causing  water  to  flow  back  upon  bis  land. 
The  same  cause  continuing,  and  other  dam- 
ages accruing,  a  second  action  was  brought. 
It  was  held  that  the  former  judgment  only 
established  the  right  of  plaintiff  to  recover 
damages  subsequently  sustained  from  the 
same  cause.  87  N.  Y.  472.  In  Thayer  v. 
Brooks.  17  Ohio,  489,  the  action  was  for 
damage  for  diverting  water  from  the  mill  of 
the  plaintiff  by  means  of  a  canal  cut  by  de- 
fendant. The  jury  were  charged  that  they 
might  render  judgment  for  such  damages  as 
plaintiff  has  sustained  by  the  mill-site  hav- 
ing been  diminished  in  value  in  consequence 
of  the  diversion  of  the  water.  The  case  was 
reversed,  the  supreme  court  saying:  "This 
was  going  too  far.  •  •  *  He  was  only 
liable  *  *  •  for  the 'damages  actually 
sustained  prior  to  the  commencement  of  the 
suit."  In  Duryea  v.  Mayor,  etc.,  the  action 
was  for  wrongfully  discharging  water  and 
sewage  upon  the  premises  of  the  plaintiff. 
Recovery  was  limited  to  damages  actually . 
sustained.  26  Hun,  120.  In  Bare  v.  Hoff- 
man the  action  was  for  diverting  water  from 
plaintiff's  tannery  by  means  of  a  pipe  laid  on 
the  defendant's  land.  The  jury  were  charged 
that  they  might  recover  the  permanent  dam- 
ages to  the  freehold.  The  supreme  court  said 
a  severance  of  the  connection  of  the  pipe 
with  the  stream  would  remove  the  whole 
cause  of  the  complaint.  "*  *  •  The  act 
he  committed  was  not  of  such  a  permanent 
character  as  to  assume  it  to  continue  through 
all  coming  time,  and  to  justify  the  assess- 
ment of  damages  accordingly.  The  general 
rule  is  that  successive  actions  may  be  brought 
as  long  as  the  obstruction  is  maintained.  A 
recovery  in  the  flrst  action  establishes  the 
plaintiff's  right.  Subsequent  actions  are  to 
recover  damages  for  a  continuance  of  the 
obstruction."  79  Pa.  St.  71.  Cases  might  be 
indeflnitely  multiplied  in  line  with,  those 
cited.  The  line  of  cases  presented  by  defend- 
ants in  error  is  reviewed  by  Mr.  Sutherland, 
who  says,  as  to  the  effect  of  a  recovery  based 
upon  the  assumption  of  the  permanent  char- 
acter of  the  wrong,  that  "such  recovery  will 
have  the  effect  to  give  the  defendant  a  per- 
manent right  to  do  the  acts  which  constitute 
the  nuisance,  as  fully  as  though  there  had 
been  a  condemnation  of  the  property  by  the 
exercise  of  the  power  of  eminent  domain. 
But  the  option  to  recover  permanent  dam- 
ages in  a  common-law  action,  with  this  ef- 
fect, is  not  generally  admitted  in  this  coun- 
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try,  and  is  wholly  unknown  in  England."  8 
Suth.  Dam.  413,  414.  The  weight  of  author* 
ity  and  the  weight  of  reason  alike  condemn, 
as  contrary  to  a  true  public  policy,  any  rule 
by  which  a  wrong-doer  may  thus  procure  a 
license  to  continue  liis  misconduct.  Such  a 
rule  would  in  many  instances  operate  as  a 
method  by  which  private  property  would  be 
condemned  to  private  use  against  the  will  of 
the  owner.  It  seems  to  us  that  the  true  rule 
deducible  from  the  authorities  is  that  the  law 
will  not  presume  the  continuance  of  a  wrong, 
nor  allow  a  license  to  continue  a  wrong,  where 
the  causing  the  inj  ury  is  of  such  a  nature  as  to 
be  abatable  either  by  the  expenditure  of  labor 
or  money;  and  that,  where  the  cause  of  the 
injury  is  one  not  presumed  to  continue,  the 
damages  recoverable  from  the  wrong-doer 
are  only  such  as  have  accrued  before  action 
brought,  and  that  successive  actions  may  be 
brought  for  the  subsequent  continuance  of 
the  wrong  or  nuisance. 

It  follows  that  it  was  error  to  admit  proof 
as  to  the  effect  of  the  overflowing  sewer  upon 
the  market  value  of  Comer's  property,  and 
error  to  charge  the  jury  that  they  could  as- 
sess the  damages  upon  any  assumption  that 
the  wrong  of  the  city  would  be  perpetuated. 

Beverse,  and  remand  for  new  trial. 


Gabtwbioht  «.  Dickinson. 
(Supreme  Court  of  Tennessee.    Feb.  i,  1S90.) 

CORPOKATIONS— STOCKH0I.DBB8  — INSOLVBNCT— AO- 
TION  BT  ASSIOMBB. 

1.  The  facts  that  the  manager  of  a  corporation, 
at  the  request  of  a  shareholder  to  dispose  of  his 
shares,  procures  an  additional  subsoriptlon  to  the 
capital  stock,  in  an  amount  nearlv  equal  to  the 
shares  to  be  disposed  of,  and  that  the  balance  due 
aniinst  the  shareholder  for  unpaid  calls  is  charged 
off  on  the  books  of  the  corporation,  and  credit  giv- 
en him  on  his  personal  account  for  the  amount 
paid  in  by  him,  are  inoperative  to  cancel  his  shares, 
or  to  disonarge  his  obligation  to  pay  for  them. 

2.  The  fact  that  the  corporation  has  received 
from  the  new  subscribers  the  same  amount  of 
money  that  was  to  be  contributed  by  the  old  share- 
holders will  not  be  allowed  to  operate  as  a  substi- 
tution of  their  capital  for  his,  as  the  new  subscri- 
bers, as  well  as  the  old,  have  a  rleht  to  demand 
that  every  shareholder  be  compelled  to  pay  his 
shares  up  according  to  contract. 

8.  The  issuance  of  shares  of  stock  by  a  corpo- 
ration in  excess  of  the  amount  authorized  by  its 
by-laws  and  charter  is  no  defense  to  an  action  for 
calls  due  from  a  shareholder  on  shares  subscribed 
for  by  him  before  the  alleged  unlawful  issue. 

4.  An  assignee  of  an  insolvent  corporation, 
who  has  not  resigned  his  trust,  may  maintain  an 
action  for  calls  due  from  a  shareholder,  so  long 
as  there  are  creditors  for  whose  claims  he  must 
provide,  though  he  has  sutFered  the  shareholders 
to  resume  business,  and  the  greater  part  of  the 
debts  have  been  compromised. 

Appeal  from  chancery  court,  Davidson 
county;  A.  Allison,  Chancellor. 

E.  B.  Rucker  and  Whitman  <fe  Gamble, 
for  appellant.  Dickinson  tt  Frazer,  for  ap- 
pellee. 

Lttrton,  J.  The  Grubbs  Cracker  Com- 
pany is  a  corporation  organized  July,  1885, 
under  the  general  incorporation  law  of  this 


state.  In  October,  1887,  being  insolvent,  it 
made  a  deed  of  assignment  to  Dickinson  as- 
trustee,  to  equally  secure  all  creditors.  The 
original  bill  was  filed  by  Cartwright,  claim- 
ing to  be  a  creditor  of  the  corporation,  for 
the  purpose  of  enforcing  payment  out  of  the 
assets  in  defendant's  hands.  One  of  the  de- 
mands Set  up  is  not  now  resisted.  The  other 
is  contested  as  being  without  consideration. 
The  assignee,  after  answering,  filed  a  cross- 
bill to  recover  some  36,000  alleged  to  be  du» 
upon  unpaid  calls  on  stock  owned  by  Cart- 
wright  in  the  cracker  company,  and  to  re- 
cover $1,000  paid  back  to  him  by  the  secre- 
tary and  treasurer  of  that  company  upon  an 
alleged  insuflScient  cancellation  and  rescis- 
sion of  bis  liability  as  a  subscriber  for  stock. 
Cartwright,  liefore  the  charter  was  obtained, 
subscribed  for  $8,000  of  the  stock  of  the  pro* 
posed  corporation.  A  charter  was  obtained 
by  the  usual  application  provided  for  by  the 
act  of  1875.  The  subscribers  thereupon  met, 
and  organized,  by  accepting  the  charter, 
adopting  by-laws,  and  electing  directors.  He 
was  present  at  this  meeting,  and  was  elected 
a  director,  and  acted  as  such  for  a  year  there- 
after. The  act  of  1875  does  not  require  the 
amount  of  the  capital  stock  of  a  corporation 
to  be  stated  in  the  application  for  the  char- 
ter, but  authorizes  the  capital  to  be  fixed 
subsequently  liy  by-law.  Such  a  by-law  was 
adopted  at  the  organization,  and  the  capital 
settled  at  $40,000,  to  l>e  divided  into  shares 
of  $100  each.  A  few  days  thereafter,  Cart- 
wright paid  the  first  call  of  25  per  cent, 
amounting  to  $2,000,  and  took  the  receipt  ot 
the  secretary  and  treasurer  for  that  sum,  as 
a  payment  upon  his  stock.  The  renaainder 
of  the  sum  due,  $6,000,  he  has  never  paid, 
and  now  claims  that  his  contract  has  been 
canceled  or  rescinded,  and  that  he  is  not  lia- 
ble therefor.  The  facts  upon  which  this  de- 
fense is  placed  are  these.  In  July,  1886,  one 
year  after  the  company  began  business.  Cart- 
wright, desiring  to  withdraw  theretrom, 
spoke  to  Mr.  Qrubbs,  and  asked  him  to  dis- 
pose of  his  stock.  Grubbs  was  the  brother- 
in-law  of  Cartwright,  was  the  largest  stock- 
holder in  the  corporation,  and  was  its  sec- 
retary and  treasurer,  and  general  manager. 
Grubbs,  it  seems,  did  accordingly  undertake 
to  dispose  of  his  stock,  which  appears  at  that 
date  to  have  been  salable  at  par,  September 
2, 1886.  Grubbs  told  him  he  had  made  a  dis- 
position of  the  shares,  and  by  his  direction 
the  proper  entries  were  made  on  the  books  of 
the  company,  by  which  the  balance  due  as 
for  unpaid  calls  was  charged  off,  and  the 
$2,000  theretofore  paid  in  on  first  call  was 
credited  to  the  personal  account  of  Cart- 
wright. Of  this  credit,  $600  were  then  paid 
in  cash,  same  being  credited  on  the  stock  re- 
ceipt previously  taken  for  amount  of  first 
call.  Subse<]uently  this  receipt  was  sur- 
rendered, and  the  note  of  the  corporation  ex- 
ecuted to  Cartwright  for  the  remainder.  This 
note  was  afterwards  reduced  by  payment, 
and  a  new  note  executed,  which  is  the  small- 
er of  the  two  demauds  upon  which  the  orig- 
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inal  bill  Ib  filed.  What  Grubbs  did.  wbicb 
he  supposed  authorized  him  to  rescind  the 
contract  by  which  Cartvright  had  purchased 
shares,  whs  this:  He  went  upon  the  streets, 
and  solicited  new  subscriptions  to  the  stocls 
of  bis  company:  and  when  he  bad  obtained 
these  be  regarded  himself  as  authorized  to 
rescind  the  contract  of  Cartwright,  and  release 
him  from  all  obligation  as  a  shareholder  in- 
debted on  account  of  his  shares.  To  carry 
out  bis  purpose,  he  caused  the  books  to  show 
that  Cartwright,  instead  of  being  debtor,  was 
a  creditor,  to  the  extent  of  the  capital  which 
he  was  allowed  to  withdraw.  The  proof 
does  not  show  any  transfer  of  Cartwright's 
stock  to  other  persons,  or  any  agreement  that 
it  should  be  transferred  to  others,  or  that 
tbey  should  be  substituted  to  bis  rights  and 
liabilities.  Tbere  is  no  pretense  of  the  pur- 
chase of  shares  from  Cartwright  by  other 
persons.  On  the  contrary,  they  were  pro- 
cured to  subscribe  for  new  shares,  just  as 
Cartwright  had  done  in  the  first  instance. 

Before  the  organization  of  the  corpora- 
tion, and  acceptance  of  the  subscription  of 
Cartwright,  the  promoters  might,  perhaps, 
agree  to  release  a  subscrit)er  by  sul>stituting 
other  names  for  liis,  and  erasing  from  the 
list  that  of  the  recalcitrant.  Cook.  Stocks, 
§  75.  But,  at  the  moment  when  the  condi- 
tions required  by  law  as  preliminary  to 
the  granting  of  a  charter  were  complied  with, 
the  subscribers  became  shareholders,  entitled 
to  a  voice,  as  shareholders,  in  all  subsequent 
proceedings,  and  to  compel  a  specific  per- 
formance of  the  contract  of  membership. 
At  the  same  time,  all  the  obligations  of  a 
shareholder  were  assumed,  and  the  liability 
to  pay  the  amount  of  the  shares  became  fixed 
and  absolute.  This  liability  to  pay  calls  as 
they  should  be  made  upon  tbe  shares  is  a  mere 
incident  of  membership;  and  the  fact  that 
such  payments  have  noc  been  made  does  not 
affect  tbe  status  of  the  member  as  a  share- 
holder until  a  forfeiture  has  been  declared  in 

^uch   manner  as   provided  by  the  charter. 

(The  fact  that  certificates  of  shares  have  not 
been  issued  does  not  affect  the  question. 
Such  certificate  is  never  essential  to  constitute 
one  a  shareholder,  being  mere  evidence  of 
ownership  of  shares.  1  Mor.  Friv.  Corp. 
§  56,  and  cases  cited.  This  view  of  the 
effect  of  a  certificate  has  lieen  heretofore  set- 
tted  in  this  state.  Cornick  v.  Riohaids,  S 
Lea,  1;  State  v.  Butler,  2  Fickle,  621, 8  S.  W. 
Rep.  586;  Young  v.  Iron  Co.,  1  Fickle,  189. 
2  8.  W.  Rep.  202. 

It  follows  that  Cartwright  was  the  owner 
of  80  shares  of  the  capital  stock  of  this  cor- 
poration. This  stock  be  has  never  assigned 
or  transferred  to  any  other  person.  No  oth- 
er person  claims  to  own  his  stock,  or  to  be  in 
any  way  legally  or  equitably  entitled  to  have 
it  transferred  to  them.  The  cancellation  of 
Us  subscription  was  inoperative  to  cancel  his 
shares,  or  discharge  his  obligations  to  pay 
for  them.  {Unless  the  charter  authorizes  a 
forfeiture  of  shares  for  non-payment  of  calls, 
there  is  no  power  in  the  corporation  to  for- 


feit, cancel,  or  annul  sharea  once  lawfully 
issued.  jThe  contract  of  shareholders  Is  a 
mutuaTone.  Without  the  consent  of  all,  one 
cannot  be  released  from  liability.  Even  a 
board  of  directors  cannot  discharge  the  con- 
tract of  a  shareholder  to  pay  for  his  shares 
according  to  his  contract,  or  disfranchise 
him  by  a  forfeiture  declared  without  express 
authority  of  law.  Chase  v.  Railroad  Co.,  5 
Lea,  415;  1  Mor.  Friv.  Corp.  §  309,  and  cases 
cited. 

The  argument,  that  if  in  fact  the  corpo- 
ration received  from  their  new  subscribers 
the  same  amount  of  money  which  Cartwright 
was  to  contribute,  in  that  case,  what- 
ever was  done  would  in  effect  be  the  substi- 
tution of  the  capital  of  one  for  that  which 
another  was  bound  to  contribute,  is  plausi- 
ble, but  is  unsound  in  law,  and  unsustained 
by  the  facts  of  this  case.  Unsound  in  law, 
because  the  mere  fact  of  obtaining  certain 
new  and  original  capital  cannot  operate  to 
empower  tbe  corporation  to  return  capital 
theretofore  embarked  in  the  enterprise. 
These  new  subscribere.  by  their  subSL-rip- 
tlon,  undertook  to  contribute  additional  cap- 
ital, and  not  to  substitute  their  capital  for 
money  to  be  withdrawn.  This  was  not  their 
engagement.  This  is  the  difference  l>etween 
the  purchase  of  Cartwright's  shares  and  the 
subscribing  for  new  shares,  and  the  d^tinc- 
tion  between  the  effect  of  buying  shares  al- 
ready issued  and  subscribing  for  new  shares. 
In  the  latter  case,  new  capital  is  contribut- 
ed, while  in  the  former  only  the  legal  title  of 
shares  is  changed.  The  new  subscriber,  as 
well  as  tbe  old,  had  a  right  to  demand  that 
every  shareholder  be  compelled  to  pay  bis 
shares  up  according  to  contract.  There  was 
no  more  authority  to  cancel  Cartwright's 
shares,  and  release  him  from  liability,  after 
this  additional  capital  was  contributed  than 
there  was  l>efore.  The  contention  is  not 
sound  in  fact.  Mr.  Grubbs  seems  to  have 
supposed  that  he  had  tlie  right  to  release 
shareholders  from  their  obligations,  just  as 
suited  them  or  him.  He  seems  likewise  to 
have  supposed  that  he  was  authorized  to  take 
new  subscribers,  to  take  the  place  of  such  as 
chose  to  withdraw,  and  to  furnish  new  capi- 
tal as  the  necessities  of  the  business  de- 
manded. The  share-list  shows  several  share- 
holders, who,  after  experimenting  with  the 
cracker  business,  withdrew,  and  had  their 
money  returned.  So,  when  Mr.  Grubbs  un- 
dertook to  get  new  stock,  to  take  the  place  of 
old  stock  owned  by  Cartwright,  he  seems  to 
have  had  other  arrangements  of  some  sort  to 
carry  out ;  for  he  says  that  he  got  these  new 
subscribers  to  "  cover  "  Cartwright's  stock, 
and  that  of  others  to  whom  he  made  the  same 
promise.  The  fact  that  the  authorized  limit 
of  S40,000  bad  been  reached  does  not  seem 
to  have  been  any  embarrassment  whatever. 
He  says  he  got  an  amount  of  new  8ul>scrip- 
tions,  after  he  agreed  to  place  Cartwright's 
stock,  equal  to  hia,  or  greater.  In  this  he  is 
shown,  by  a  careful  examination  of  the  stock- 
list,  to  have  been  mistaken.    Tbe  total  of 
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stock  subscriptions  Juljr  1, 1886,  was  950,- 
000.  The  stock  in  October,  1886,  Inclusive 
of  Cartwright's.  was  about  957,000.  Then, 
tn  cpver  Cartwriglit's  $8,000,  and  that  of 
others  to  whom  he  had  made  the  same  promise, 
there  could  not  have  been  over  97,000  ob- 
tained. Then  it  is  not  even  the  case  of 
money  of  a  new  subscriber  having  fully 
tHken  the  place  of  an  old  one  suffered  to  with- 
draw. That  the  corporation  at  the  time  had 
actually  received  the  full  sum  of  940,000,  and 
that  that  was  the  limit  of  its  authorized  capital, 
cannot  avail  Cartwright.  If  the  shares  sub- 
scribed after  the  limits  of  940,000  had  been 
reached  were  valid  and  lawful,  then  the  corpo- 
ration was  entitled  to  a  much  larger  sum  than 
940,000.  If,  on  the  other  hand,  these  subscrip- 
tions were  void,  then  they  were  not  enforcea- 
ble; and  money  actually  paid  could  notbe  law- 
.  fully  held,  if  demanded  by  such  subscriber, 
creditors  out  of  the  way.  If  the  transaction  be 
looked  at  as  a  purchase  of  the  shares  held  by  the 
corporation,  then  it  is  equally  ineffective. 
Whatever  power  a  corporation  may  have  to 
deal  in  its  own  shares  for  purpose  of  sale,  or 
to  secure  a  debt,  it  is  too  clear  for  argument 
that  it  cannot  reduce  its  authorized  capital  by 
purchasing  its  own  shares  for  cancellation. 
1  Mor.  Prlv.  (3orp.  §§  111-113.  The  case  of 
Jackson  v,  Manufiicturing  Co.,  1  Lea,  210,  does 
not  hold  a  contrary  doctrine,  as  argued  by 
counsel.  The  sale  of  stock  sustained  in  that 
case  was  not  a  sale  to  the  corporaUon,  but 
to  one  Sloan,  a  stranger. 

The  next  defense  urged  is  that  the  corpo- 
ration has  violated  its  charter  by  increasing 
its  capital  stock,  and  that  it  has  already  is- 
sued stock  ctirtiBcates  in  excess  of  its  lawful 
capital ,  and  that  therefore  it  is  not  in  the  power 
of  the  corporation  to  issue  valid  shares  to  him. 
The  capital  fixed  by  by-law,  of  940,000,  was,  as 
we  have  already  seen,  exceeded  by  the  ac- 
tion of  Grubbs  in  obtaining  subscriptions  in 
excess  of  tliat  limit.  This  was  unauthorized 
by  the  shareholders,  or  the  directors.  Such 
subscriptions  for  new  shares,  after  940,000 
had  been  taken,  were  null  and  void.  In  Feb- 
ruary, 1887,  the  shareholders  amended  their 
by-laws  so  as  to  Increase  their  authorized  cap- 
ital to  9100,000.  This  was  intended  to  le- 
galize the  excess  of  shares  already  taken, 
and  authorize  a  further  increase.  Under 
this  amendment  new  stock  was  taken,  un- 
til the  whole  list  reached  about  976,000. 
After  the  assignment  to  Dickinson,  a  scheme 
for  the  reorganization  of  this  business  was 
conceived,  and  the  shareholders  again  amend- 
ed their  by-laws  so  as  to  declare  all  stock 
theretofore  issued  "common"  stock,  and  to 
authorize  issuance  of  "preferred"  stock  to 
the  amount  of  980,000;  the  latter  to  have  a 
preference,  to  the  extent  of  6  per  cent.,  in 
payment  of  dividends,  over  the  common  stock. 
It  appears  that  under  this  scheme  some  923,- 
000  of  preferred  stock  has  been  sold,  thus 
bringing  the  total  of  shares,  excluding  Cart- 
wright's,  to  something  over  999,000.  Nei- 
ther of  these  amendments  of  the  by-laws  were 
made  in  pursuance  of  the  act  of  18J3,  p.  212, 


concerning  the  amendment  of  chaiten  ao  as 
to  allow  an  increase  of  capital  stock.  The 
question  as  to  whether  the  capital  stock,  hav- 
ing been  once  fixed  by  by-law,  as  provided 
by  the  general  incorporation  law  of  1875,  can 
be  increased  without  an  amendment  of  the 
charter  in  the  manner  pointed  out  by  the  act 
of  1888,  is  a  grave  one,  and  is  reserved,  tor 
the  reason  that,  in  the  view  we  have  of  this 
case,  it  need  not  be  decided.  This  question 
cannot  affect  Cartwright's  liability  to  pay  for 
his  shares.  By  his  subscription,  as  we  have 
seen  already,  he  became  a  shareholder.  His 
shares  are  not  affected  by  the  subsequent 
issue  of  shares  in  excess  of  charter  limits. 
If  these  shares  were  issued  without  power 
upon  the  part  of  the  corporation  to«isBne 
them,  they  are  absolutely  void,  and  confer  no 
rights  of  membership  upon  those  who  bold 
them.  In  a  contest  between  them  and  the 
holder  of  shares  subscribed  before  the  capi- 
tal was  all  taken,  they  would  be  excluded 
from  all  participation  in  the  management  or 
profits  of  the  business.  Scovill  t.  Thayw. 
105  U.  S.  143.  That  the  corporation  bas 
been  guilty  of  a  violation  of  ito  charter  la 
this  or  any  other  matter  is  no  defense  to  an 
action  for  calls  due  from  a  shareholder  upon 
his  shares.  The  remedy  was  against  the  cor- 
poration, to  restrain  snob  alleged  illegal  ac- 
tion, or  is  against  the  agents  personally,  for 
any  wrong  and  injury  done  him.  It  fur- 
nishes no  reason  why  he  shall  not  carry  oot 
his  own  contract.  The  usual  rule,  by  which 
the  breach  of  a  contract  upon  one  side  Justi- 
fies its  breach  or  abandonment  by  the  other, 
bas  little  application  in  cases  of  this  charac- 
ter. 1  Mor.  Friv.  Corp,  §  116.  and  cases  cit- 
ed. The  question  as  to  whether  the  iaanance 
of  preferred  stock  was  valid  and  effectual 
as  against  shareholders  not  assenting  then 
or  subsequently  we  do  not  determine.  Oper- 
ative or  inoperative,  it  does  not  affect  the  con- 
tract to  pay  for  the  shares  by  the  owner  be- 
cause of  bis  contract  of  subscription.  The  fact 
that  he  has  not  had  notice  of  subsequent  meet- 
ings of  shareholders,  or  opportu  nity  to  attend, 
or  protect  himself  against  the  action  of  the 
other  shareholders  affecting  the  value  of  his 
stock,  cannot  operate  to  release  him  from  his 
contract.  Neither  the  directors  nor  the  share- 
holders had  any  knowledge  of  the  arrange- 
ment by  which  he  supposed  he  was  released. 
In  January  1887,  several  monthsafter  bisar- 
rangement  with  Mr.  Grubbs  had  been  perfect- 
ed, the  latter  informed  the  board  of  directors 
that  there  was  a  vacancy  in  the  board,Mr.Carir 
wriglit  having  sold  his  slock.  The  vacant^ 
was  thereupon  filled.  The  directors  and  share- 
holders thereafter  assumed  that  his  shares 
bad  been  in  fact  sold  to  others.  Grubbs,  in  so 
far  as  he  undertook  to  dispose  of  hia  shares, 
was  the  agent  of  Cartwright  in  such  dispoai- 
tion.  If  Cartwright  was  misled  and  deceived 
by  the  statement  of  Grubbs  that  he  had  sold 
his  shares,  and  thereby  lulled  into  a  course  of 
action  or  non-action,  whereby  he  has  suffered, 
he  can  look  only  to  his  agent  for  recoup- 
ment.   If,  on  the  other  hand,  be  knew  the 
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exact  facts  upon  which  Grubba  assumed  an- 
thority  to  cancel  his  shares,  and  acted  either 
upon  the  opinion  of  Grnbbs  or  his  own  opin- 
ion, or  their  concurrent  opinion,  that  upon 
such  facts  the  law  empowered  Grubbs  to  do 
what  he  did  do,  and  that  he  had  a  legal  right 
to  release  him  from  his  contract,  then  both 
mistook  the  law.  That  a  sliareholder  should 
release  himself  from  liability  to  pay  for  his 
shares  by  proof  that  he  was  misinformed  as 
to  a  fact  by  his  own  agent,  or  misled  as  to  the 
effect  of  certain  known  facts  upon  bis  con- 
tract, or  was  ignorant  of  the  law  which  pre- 
vented any  shareholder  from  being  released, 
or  his  subscription  canceled,  without  the  con- 
sent  of  the  other  shareholders,  would  be  a 
most  disastrous  doctrine.  The  rule  that  a 
mistake  of  law  does  not  relieve  in  equity 
any  more  than  at  law  Is  well  settled.  Up- 
ton V.  Tribilcock,  91  IT.  S.  60. 

The  next  and  last  assignment  of  error  nec- 
essary to  consider  is  that  this  action  cannot 
be  maintained  by  Dickinson  as  assignee. 
This  argument  is  Imsed  upon  the  facts  that 
subsequent  to  the  assignment  the  sharehold- 
«s,  other  than  himself,  by  means  raised  by 
the  issuance  of  preferred  stock,  heretofore 
mentioned,  and  with  borrowed  money,  com- 
promised the  greater  part  of  the  debts  of  the 
corporation,  and  that  the  assignee  has  suf- 
fered them  to  resume  business  with  the  m»- 
chinery  assigned  to  him,  they  having  given 
bond  for  its  protection.  The  assets  thus  in 
their  bands  are  probably  abundant  to  pay 
such  creditors  as  have  not  yet  been  settled 
with.  The  only  effect  of  this  is  to  strip  the 
assignee  of  any  advantages  which  creditors 
might  be  supposed  to  have  in  a  suit  to  com- 
pel a  shareholder  to  pay  his  call,  over  the 
same  action  by  the  corporation.  We  have 
accordingly  treated  each  question  just  as  if 
it  were  a  controversy  between  Cartwright 
and  the  Grubbs  Cracker  Company.  That 
Dickinson  is  entitled  to  maintain  this  suit 
follows  from  the  fact  tliat  he  has  not  resigned 
bis  trust,  and  that  there  are  creditors  whose 
claims  he  must  provide  for.  The  claim  is  an 
asset  in  his  hands,  and  it,  together  with  other 
assets,  remains  in  his  control  as  trustee,  and 
he  may  and  ought  to  reduce  them  to  money, 
and  pay  off  remaining  creditors,  and  account 
for  the  surplus  to  tlie  assignors.  The  decree 
of  the  chancellor  must  be  afiBrmed,  with  cost. 


Ck>yiNQTON  et  al.  o.  Bass  et  al. 
iSupreme  Court  of  Tennessee.    Feb.  6, 1890.) 

ATTOKHBTB'  LiBHS  —  COHPROMISB  —  AFPEAI. — ^EiF- 
FECT. 

1.  An  attorney's  lien  on  a  judgment  exists 
notwithstanding  the  judgment  Is  compromised 
pending  appeal,  as,  under  the  Tennessee  practice, 
an  appeal  does  not  vacate  the  judgment. 

2.  A  defendant  who  compromises  a  judgment 
against  him  is  conclusively  presumed  to  have 
known  all  it  contained,  and  u  not  entitled  to  actual 
notice  of  an  attorney's  lien. 

8.  Wherea  judgment  is  compromised,  pending 
appeal,  without  notice  to  the  attorueys  of  the  suo- 
cessf  ol  plaintiff,  they  may  enforce  their  lien  against 
defenduit  in  equity. 


Appeal  from  chancery  court,  Davidson 
county;  A.  Allison,  Chancellor. 

Vertrees  &  Vertreea,  for  appellants.  J.  C. 
Bradfor,  for  appellees. 

TuRNET,  G.  J.  Plaintiffs,  as  attorneys  for 
Knott,  recovered  judgment  against  Bass  for 
$1,500.  The  judgment  was  entered  in  the 
usual  fprm.  At  a  later  day  of  the  same 
term,  plaintiffs,  by  leave  of  court,  entered 
an  additional  order,  giving  them  a  lien  on 
the  recovery  for  their  reasonable  fees.  Bass 
appealed  in  error  to  this  court.  Fending  the 
appeal,  Bass  mortgaged  real  estate  to  the  de- 
fendant creditors.  Subsequently  a  compro- 
mise was  had  between  Knott  and  Bass,  Baas 
paying  to  Knott  $300  in  satisfaction  of  the 
judgment.  Tliis  was  done  without  consulta* 
tion  with,  or  notice  to,  complainants.  The 
bill  is  filed  to  enforce  the  attorney's  lien 
against  Bass  and  the  beneficiaries  in  the 
mortgage.  The  defense  is  that  the  parties 
had  the  right  to  settle  the  matter  between 
themsplves,  and  further,  that,  as  there  was 
no  final  judgment,  there  was  no  lien. 

Many  anthoritles  have  been  cited,  by  so- 
licitors on  each  side,  bearing  upon  the  ques- 
tion; but  in  none  of  them  was  this  direct 
question  presented.  Consequently,  we  most 
determine  it  upon  what  seems  to  us  the  bet- 
ter reason.  It  is  quite  usual  for  attorneys 
who  recover  money  or  property  judgments  to 
have  a  declaration  of  lien  on  the  recovery  for 
their  fees.  The  courts  invariably  recognize 
the  right,  when  it  is  asked.  Such  practice, 
and  its  recognition,  must  be  understood  to 
have  a  substantial  meaning  and  purpose,  and, 
to  a  certain  extent,  embarrass  the  right  of 
the  plaintiff  to  appropriate  the  recovery  with- 
out the  consent  of  the  lawyers  who  rendered 
him  valuable  services  in  its  obtention.  The 
payment  to  the  attorneys  of  record  discharges 
the  ofllcer  holding  an  execution  from  liability 
to  the  plaintiff  in  the  execution.  Under  oui 
practice,  an  appeal  to  this  court  from  a  judg- 
ment at  law  does  not  vacate,  but  merely  sus- 
pends, that  judgment,  and  such  liens  as  the 
law  attaches  to  it.  On  alHrmance,  the  liens 
attach  with  full  force  as  against  purchas- 
ers after  the  rendition  in  the  court  below, 
and  for  12  months  after  affirmance.  Code, 
Mill.  &  .V.  3697.  While,  in  the  present  case, 
there  was  no  affirmance,  but  a  compromise 
instead,  still  the  lien  existed. 

It  is  not  necessary  that  Bass  should  have 
had  actual  notice  of  the  lien  expressed.  He 
was  the  defendant,  and  bound  to  take  notice 
of  the  judgment  against  him,  in  all  its  parts. 
When  he  undertook  to  settle  it,  he  is  conclu- 
sively presumed  to  have  known  all  it  con- 
tained, and  to  have  settled  upon  that  basis. 
There  was  judgment  against  him,  although 
superseded.  That  judgment  defined  an  in- 
terest in  complainants,  and  he  should  have 
fortified  against  that  interest.  That  interest 
was  as  clearly  expressed,  though  not  defined 
in  amount,  as  was  the  interest  of  the  plain- 
tiff Knott.  His  payment  of  the  $b50  was  a 
distinct  recognition,  to  that  extent,  of  his  ob^ 
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ligation  to  all  ander  the  temu  of  the  jndg- 
ment. 

Ordinarily,  if  attorneys  allow  judgments 
to  g^  in  this  court  without  contending  or  de- 
claring liens,  they  will  lose  them,  as  to  the 
adverse  party.  In  this  case,  however,  tbey 
were  ignorant  of  what  was  being  done,  and 
without  opportunity  to  protect  tliemselves. 
The  case  was  disposed  of  out  of  its  regular 
order,  and  when  the  attorneys  were  not  re> 
quired  by  their  duty  to  their  client,  nor  ex- 
pected, to  be  present,  and  when  the  jadgment 
and  lien  were  in  as  full  force  as  to  them  as 
to  their  clients.  With  notice  of  negotiations 
between  the  parties,  they  could,  by  injano- 
tion,  at  least  have  prevented  the  payment  to 
Enott  until  their  fees  were  paid.  Why, 
then,  may  they  not  come  into  equity,  and 
compel  Bass  to  do  that  equity  provided  for 
in  the  judgment  he  claims  to  have  compro- 
mised? Tbelienof  the  judgment  on  the  lands 
of  Bass  existed  to  the  same  extant,  and  for 
the  same  reasons,  as  the  lien  of  complain- 
ants on  the  judgment,  and  was  in  the  same 
way  superseded. 

The  proof  shows  #400  to  be  a  reasonable 
fee  to  complainants.  For  that  amount  they 
are  entitled  to  their  decree  against  Enott. 

As  there  is  no  proof  showing  that  Bass 
was  goilty  of  actual  fraud,  and  as  parties 
may  compromise  in  good  faith,  although  they 
oompromise  at  less  than  the  attorney's  fee,  a 
decree  will  be  rendered  against  him  for  8850, 
with  interest  from  the  date  of  his  payment  of 
that  amount  to  Enott.  He  may,  if  be  de- 
sires, take  a  decree  over  against  Enott.  The 
real  estate  mortgaged  by  Bass  will  be  sold  as 
directed  by  the  chancellor,  and  the  proceeds, 
after  paying  complainants,  will  be  applied  to 
the  mortgage.  The  decree,  modified  as  indi- 
cated, is  affirmed,  with  costs. 


Statb  to  Use  ct  Davis  et  al,  v.  Thomas 
et  al. 

{Supreme  Court  of  Tennasee.    Felx  «,  1890.) 

I:7BuiuN0a  CoimissiossB — LiiBiLrriBS. 

1.  MilL  &  v.  Code  Tenn.  i  3575,  provides  that 
whenever  any  Insurance  company  shall  have  fully 
oomplied  with  all  of  the  requirements  of  the  stat- 
nta,  and  the  oommissloner  is  satisfied  that  the  af- 
fairs of  such  company  are  in  a  sound  condition,  he 
shall  issue  certiflcates  of  authority  to  such' persons 
as  the  company  may  designate  to  transact  business 
for  the  company  in  the  state.  JSeld,  that  the  ac- 
tion of  the  oommissloner  is  judicial,  and  no  liabili- 
ty will  attach  to  bim  for  such  action  unless  it  is 
corrupt. 

S.  An  allegation  of  a  bill  that  the  commissioner 
knowingly  issued  a  license  to  wi  insurance  com- 
pany in  violation  of  law  is  not  equivalent  to  a  charge 
that  he  willfully  and  maliciously  violated  the  law. 

3.  The  ofBcial  bond  of  the  state  treasurer  of 
Tennessee,  who  is  ex  ojfMiO  insuranoe  commission- 
er, does  not  cover  his  Uability  to  individuals  tor  his 
acts  as  commissioner. 

Appeal  from  chancery  court,  Davidson 
county;  A.  Allison,  Chancellor. 

Haynes  A  Haynes  and  /.  C.  McReynoMe, 
for  appellants.  Vertrees  rf-  Vertrees,  J.  0, 
Wallace,  Wm.  House,  H.  H.  Cook,  and  Heam 
ds  Berry,  for  appellees. 


SNOi>GKAas.J.  The  defendant  Thomas  was 
treasurer  of  the  state  for  the  years  1887-88. 
The  other  defendants  were  sureties  on  his  of- 
ficial bond  OS  such.  He  was  ex  officio  insur- 
ance commissioner  during  his  term,  and  as 
such  issued  license  to  one  Keves  Walker,  as 
agent  of 'the  Northwestern  Mutual  Insurance 
Company  of  Washington,  Dak.,  and  author- 
ized said  company  to  do  an  insurance  business 
in  Tennessee  for  the  year  1887.  The  license 
issued  recited  that  the  company  had  complied 
with  the  law  of  Tennessee,  and  was  author- 
ized, according  to  its  provisions,  to  carry  on 
the  business  of  insurance.  The  complainants 
took  out  policies  in  said  company  of  said 
agent,  sustained  losses  by  fire,  and  discover- 
ing, as  they  allege,  that  the  company  was  in- 
solvent, brought  this  suit  against  Mr.  Thomas, 
and  the  sureties  on  his  official  bond  as  treas- 
urer, to  recover  of  them  the  amount  of  th* 
losses  sustained,  on  the  ground  that  he  know- 
ingly issued  the  license  in  violation  of  law. 
The  defendants  demurred  to  the  bill  on  sev- 
eral grounds;  the  sureties  insisting,  amcmg 
other  things,  that  the  bond  of  treasui-er  cov- 
ered no  such  liability  as  that  alleged:  that 
the  bond  of  treasurer  was  only  to  secure  the 
performance  of  bis  duties  as  snob  to  the  pub- 
lic, and,  under  statute,  specially  devolving 
upon  him  any  pecuniary  liability  to  individu- 
tda.  For  instance.  Code,  §2568.  Tliisdefensa 
is  clearly  well  founded,  and  need  be  no  fur^ 
tbn  noticed. 

The  question  of  Mr.  Thomas'  personal  lia- 
bility depends  upon  other  considerations. 
The  chancellor  dismissed  the  bill  as  to  all, 
and  complainants  appealed.  The  comptaio- 
ants  insist  that  to  knowingly  issue  license  in 
violation  of  law  is  to  wiilfplly  and  malicions- 
ly  do  so,  and  that,  if  not  the  same,  is  equiva- 
lent to  a  corrupt  violation  of  duty,  and  ren- 
ders him  liable.  If  this  construction  were 
correct,  tiie  bill  would  state  a  case  against 
him  pei-sonally ;  but  this  is  not  a  correct  con- 
struction. Tlie  complainants  had  alleged  ttiat 
defendant  willfully,  maliciously,  and  know- 
ingly violated  the  law  in  the  issuance  of  the 
license,  but  on  the  hearing  below,  in  open 
court,  withdrew  "so  much  of  the  bill  and 
charges  thereof  as  steted  and  charged  that  the 
action  of  the  commissioner  was  willful,  m*. 
licious,  or  corrupt,  save  and  so  far  as  the 
same  may  be  predicated  upon  the  fact  that  he, 
as  commissioner,  knowingly  issued  the  cer- 
tificate, and  permitted  the  company  to  do  bus- 
iness in  Tennessee  in  violation  of  law."  The 
elimination  of  the  charge  stating  or  implying 
corruption  left  only  the  allegation  that  be 
knowingly  did  the  act  complained  of.  In  an- 
swer to  this  charge,  the  defendant  claims  au- 
thority to  license  the  company  under  an  act 
of  the  legislature  passed  March  23,  1887, 
(Acts  1887,  p.  303,)  which  does  authorize  the 
licensing  of  mutual  companies.  But  com- 
plainants insist  that  this  law,  which  is  of 
doubtful  construction,  did  not  authorize  the 
licensing  of  fire  insurance  companies,  and,  if 
it  did,  it  is  unconstitutional,  for  various  rea- 
sons, not  necessary  here  to  state. 
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The  argument  is  then  made  that  the  treas- 
urer is  bound  to  know  the  law ;  is  bound  to 
know  the  proper  construction  of  this  statute, 
if  good,  and  its  unconstitutionality,  if  bad. 
Granting  that  all  this  is  true,  it  proves  that 
he  may  technically,  and  by  fiction  of  law. 
know  what  he  in  fact  does  not  know,  and 
demonslrates  that  a  man.  in  legal  fiction,  can 
do  a  thing  "knowingly."  according  to  a  prop- 
er legal  construction  of  that  term,  and  yet  not 
do  it  willfully  and  maliciously  in  fact,  and 
proves  the  first  proposition  asserted,  that  the 
charge  that  Mr.  Thomas  knowingly  violated 
the  law  is  not  a  charge,  or  equivalent  to  a 
charge,  that  he  willfully  and  maliciously  vio- 
lated the  law. 

By  no  construction,  then,  can  the  charge 
of  the  bill  be  treated  as  implying  corrupt  ac- 
tion; and  this  is  necessary  to  fix  a  personal 
responsibility  on  Mr.  Thomas,  unless  he  acted 
in  a  purely  ministerial  capacity  in  the  issu- 
ance of  the  license.  If  his  action  was  purely 
ministerial,  and  required  the  exercise  of  no 
Judicial  discretion,  then  he  might  be  liable 
without  corruption.  But  his  action  was  not 
purely  ministerial.  The  statute  provides  that 

whenever  any  insurance  company  shall  have 
fully  complied  with  all  the  requirements  of 
this  article,  [and  among  these  requirements 
is  to  answer,  to  the  satisfaction  of  the  com- 
missioner, such  inquiries  as  may  in  his  judg- 
ment be  .necessary  to  elicit  a  full  exhibit  of 
the  business  and  standing  of  such  company, 
in  addition  to  all  special  requirements  enu- 
merated,] and  the  commissioner  is  satisQed 
that  the  affairs  of  such  company  are  in  sound 
eondition,  he  shall  issue  certificates  of  author- 
ity to  such  persons  as  such  company  may  des- 
ignate, authorizing  them  to  transact  the  bus- 
iness of  insurance  for  and  in  behalf  of  such 
company  In  this  state."  Mill.  &  V.  Code,  §§ 
2575.  2563.  He  is  deai'ly  vested  with  a  dis- 
cretion to  grant,  and  he  is  also  Invested  with 
discretion  to  revoke,  the  license  of  an  insur- 
ance company,  under  certain  circumstances 
appearing  to  his  satisfaction.  Id.  §  2572.  It 
follows  that  his  action  in  issuing  the  license 
was  discretionary,  and  therefore  judicial.  No 
liability,  consequently,  attached,  unless  it 
were  corrupt;  and,  no  corruption  being  al- 
leged, the  bill,  on  this  ground,  was  properly 
dismissed.  It  is  not  necessary  to  discuss  otti- 
er  grounds  of  demurrer.  The  decree  is  af- 
firmed, and  bill  dismissed,  with  costs. 


Henson  «t  al.  V,  Wrioht  tt  al. 

{Supreme  Court  of  Tennessee.    Feb.  11, 1890.) 

TKtrsTS— Intbbest  ov  BairBViciAST. 

1.  Under  a  conveyance  of  lands  In  trust  "for 
the  only  proper  nse  and  benefit  of  the"  beneflciary, 
"tor  and  dnrlng  the  term  of  his  natural  life, "  the 
trustee  "to  hold  said  lands  for  the  benefit  of  the 
beneficiaiy  "only,  and  to  account  to  him  or  his 
guardian  for  the  rents  or  yearly  Issues, "  the  bene- 
ficiary's Interest  is  assignable. 

8.  A  conveyance  of  land  in  trust,  the  trustee 
to  take,  hold,  and  convey  the  remainder,  on  the 
death  of  the  beneficiary  for  life,  to  persons  who 
sLaU  then  be  entitled  thereto  under  the  proTisions 
of  the  deed,  creates  an  active  trust,  which  pre- 


vents the  merger  of  the  legal  and  equitable  es- 
tates, 80  that  a  mortgage  of  the  beneficiary's  inter- 
est must  be  Joined  in  both  by  the  trustee  and  by  the 
beneficiary. 

Appeal  from  chancery  court,  Davidson 
county;  A.  Allison,  Chancellor. 

Stokes  &  Parkes,  for  appellants.  T.  M. 
Steger,  for  K.  W.  Turner  and  R.  V.  Wright, 
Whitworth  ^  Jackson,  for  S.  A.  Hamilton. 

LuRTON,  J.  Andrew  Hamilton,  in  1864, 
for  love  and  affection,  conveyed  by  deed  cer- 
tain lands  to  James  Henson,  "in  trust,  to 
hold  said  two  tracts  to  the  only  proper  use 
and  benefit  of  my  young  friend,  William  A. 
Hamilton,  who  is  now  a  scholar  at  the  school 
of  £.  L.  Cro(!ker,  in  Davidson  county,  in  the 
state  of  Tennessee.  He  is  to  hold  said  land 
for  the  benefit  of  said  William  only,  and  to 
account  to  him  or  his  guardian  for  the  rents 
or  yearly  issues  of  said  land.  He  is  to  hold 
said  two  tracts  for  the  only  proper  use  and 
benefit  of  him,  the  said  Wm.  A.  Hamilton, 
for  and  during  the  term  of  his  natural  life. 
At  the  death  of  said  Wm.  A.  Hamilton,  leav- 
ing children,  or  the  descendants  of  children, 
he  is  to  convey  said  lands  to  the  children,  to 
be  held  by  them  as  tentots  in  common,  the 
descendants  to  represent  their  ancestor.  If 
the  said  Wm.  A.  Hamilton  should  die  in  my 
life-time,  leaving  no  children,  or  the  descend- 
ants of  such,  said  trustee  is  to  convey  said  land 
to  me.  If  said  Wm.  A.  Hamilton  should  die 
after  I  do,  and  leave  no  children,  or  the  de- 
scendants, then  said  trustee  is  to  convey  said 
lands  to  my  heirs,  whoever  they  may  be." 
In  1885  the  trustee  and  the  beneficiary  joined 
in  the  execution  of  a  mortgage  upon  the  es- 
tate for  life  of  the  beneflduy  in  the  lands  so 
conveyed  in  trust  to  Henson.  They  now 
unite  in  this  bill,  for  the  purpose  of  restrain- 
ing a  sale  of  the  supposed  life-estate,  and  to 
have  the  mortgage  declared  null  and  void,  as 
having  been  executed  without  power  in  the 
beneficiary  or  his  trustee.  A  demurrer  was 
sustained,  and  the  bill  dismissed. 

The  first  contention  of  defendants  is  "that 
the  conveyance  from  A.  Hamilton  to  Hen- 
son, trustee,  was  a  dry,  naked  trust,  and  the 
beneficiary  took  a  life-estate  in  the  property."' 
This  is  unsound.  The  duty  to  take,  hold, 
and  convey  the  remainder,  upon  the  death  of 
the  beneficiary  for  life,  to  persons  who  should 
then  appear  entitled  under  the  provisions  of 
the  deed,  makes  the  trust  an  active  one. 
That  the  founder  of  the  trust  could,  by  way 
of  executory  devise,  have  disposed  of  the  re- 
mainder, will  not  affect  the  character  of  the- 
trust,  if  he  chose  to  resort  to  a  trustee  in 
preference.  Aikin  v.  Smith,  1  Sneed,  309; 
Hooberry  v.  Harding,  10  Lea,  893.  If  any 
trust  or  duty  is  imposed  on  the  trustee,  either 
expressly  or  by  implication,  the  trust  is  an 
active  one;  and  in  such  case  there  is  no 
merger  of  the  legal  and  equitable  estates,  and 
the  interest  of  the  beneficiary,  not  being  a 
legal  one,  is  not  subject  to  levy  by  execution. 
Henderson  v.  Hill,  9  Lea,  25;  Jourolmon  v. 
Massengill,  2  Pickle,  93,  5  si.  W.  Rep.  719k 
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The  rule  that  a  devise  of  the  rents  and  prof- 
its of  land  is  equivalent  to  a  devise  of  the 
land  itself  only  applies  where  no  active  trust 
is  interposed.  In  Davis  v.  Williams,  1  Pickle, 
646,  4  S.  W.  Bep.  8,  the  devise  of  the  rents 
and  profits  to  the  children  of  the  devisor  did 
not  operate  to  devise  them  a  legal  estate  for 
life  in  the  lands,  and  this  for  the  reason  that 
an  active  trust  was  interposed  between  the 
legal  and  equitable  estates.  The  trust  in 
that  case  was  held  to  be  an  active  o'ne,  be- 
cause it  was  the  duty  of  the  trustee  to  first 
apply  the  rents  and  profits  to  payment  of 
taxes,  and  to  keeping  the  property  in  repair 
and  tenantable  condition.  The  duty  was  pe- 
culiarly important,  in  view  of  the  fact  that 
upon  the  death  of  the  children  the  rents  and 
profits  went  to  the  grandchildren,  and  this 
trust  not  only  preserved  the  remainder  de- 
yised  to  the  grandchildren,  but  preserved  it 
in  repair  and  tenantable  condition.  The 
duty  of  applying  rents  to  repairs,  or  a  trust 
to  preserve  contingent  remainders,  makes  the 
tmst  an  active  one.  Ferry,  Trusts,  §  305. 
In  tlie  Davis  Case  the  trust  ceased  upon  the 
death  of  the  children,  and  the  estate  of  the 
trustee  was  therefore  cut  down  to  an  estate 
for  life  of  the  cbilA-en,  upon  the  doctrine 
that  the  trustee  will  take  no  greater  estate 
than  the  objects  of  the  trust  require.  The 
rents  being,  upon  the  death  of  the  children, 
devised  to  the  grandchildren,  without  any 
limitation,  and  the  trust  being  no  longer  an 
active  one,  it  was  held  to  be  equi  valent  to  a  de- 
vise of  the  remainder  in  fee.  1  Fickle,  647, 
4  S.  W.  Bep.  8.  The  trust  in  the  case  at  bar 
was  an  active  one,  and  the  legal  estate  did 
not  pass  to  the  beneficial  owner.  The  inter- 
est of  tlie  beneficiary,  Hamilton,  was  not  such 
an  one  as  could  have  been  reached  by  a  cred- 
itor through  the  instrumentality  of  a  court 
of  chancery.  By  sections  4282-4285,  Code 
Tenn.,  the  court  of  chancery  is  given  juris- 
diction to  subject  to  the  satisfaction  of  the 
creditor  choses  in  action,  stocks,  and  prop- 
erty held  in  trust  for  the  debtor,  "except 
when  the  trust  has  been  created  by,  or  the 
property  so  held  has  proceeded  from,  some 
person  other  than  the  defendant  himself,  and 
the  trust  is  declared  by  will  duly  recorded, 
or  deed  duly  registered."  This  legislative 
provision  operated  to  deprive  the  chancery 
court  of  any  jurisdiction  which  it  might  have 
otherwise  had  to  subject  the  interest  of  a 
beneficiary  under  such  a  trust  as  that  de- 
scribed. Jonrolmon  v.  Massengill,  2  Fickle, 
121,  6  S.  W.  Bep.  719. 

But  does  it  follow  that,  because  the  inter- 
est is  such  an  one  as  cannot  be  reached  by 
execution  at  law,  or  by  bill  in  equity,  that 
therefore  it  is  inalienable?  The  trust  is  dis- 
tinguished from  the  one  in  favor  of  Mas- 
singale  in  that  all  power  of  alienation  was 
expressly  withheld  from  the  beneficiary, 
Massingale,  and  in  that  the  income  was  ex- 
pressly appointed  to  be  used  alone  in  the  sup- 
port of  the  cestui  que  trust.  That  trust  was 
distinctly  a  spendthrift  trust,  and  is  so  treated 
throughout  the  opinion.    But  learned  coun- 


sel endeavor  to  bring  this  trust  within  the 
principles  of  the  Massengill  Case  by  the  con- 
tention that  this  trust  is  founded  for  a  spe- 
cial use  and  purpose,  the  education  and  per- 
sonal support  of  the  beneficiary,  and  that 
the  power  of  alienation  is  therefore  repug- 
nant to  the  purposes  of  the  founder,  and, 
by  necessary  implication,  withheld.  The 
words  relied  upon  as  constituting  this  atrust 
for  the  personal  support  and  maintenance  of 
the  beneficiary  are  these,  "for  the  only  proper 
use  and  benefit  of  my  young  friend,  VVm. 
A.  Hamilton."  And,  again,  that  the  troa- 
tee  "is  to  hold  said  lands  for  the  benefit 
of  said  Wm.  Hamilton  only,  and  to  account 
to  him  or  his  guardian  for  the  rents  or  yearly 
issues  of  said  land;"  and  that  "he  is  to  bold 
said  two  tracts  for  the  only  proper  use  and 
l>eneflt  of  him,  the  said  Wm.  A.  Hamilton, 
for  and  during  hia  natural  life."  These 
words  do  not  limit  the  interest  of  the  cestui 
que  trust  to  his  support  and  maintenance, 
or  declare  the  object  of  the  trust  to  be  to 
make  a  provision  for  bis  support.  They 
only  operate  to  declare  a  distinct  trust  for 
the  sole  and  only  benefit  of  William  Hamil- 
ton during  his  life.  A  trust  may  be  so 
created  that  no  interest  rests  in  the  bene- 
ficiary, as  where  it  is  limited  to  the  support 
and  maintenance  of  the  l>eneficiary,  and  he 
is  prohibited  from  alienation  or  anticipa- 
tion. So  where  the  increase  is  to  Iw  paid 
over  only  in  the  discretion  of  the  trustee,  or 
when  it  can  only  be  applied  for  n  special 
use,  such  as  education  or  support.  In  all 
such  cases  the  purpose  of  the  trust  would 
obviously  be  defeated  if  the  l)eneficiary  oould 
assign  or  alienate.  But  wherever  the  abso- 
lute, equitable  intorest  is  in  the  cestui  que 
trust,  and  there  is  no  prohibition  upon  his 
power  of  alienation,  the  incidents  of  owner- 
ship attach,  and  such  interest  is  assignable 
and  alienable.    Ferry,  Trusts,  §  386a. 

It  is  difficult  to  see  how  this  trust  would 
be  breached  by  an  assignment  by  the  bene- 
ficiary, upon  sufiScient  consideration,  of  ttie 
rents  accrued  or  to  accrue  in  the  hands  of 
his  trustee.  These  rents  would  in  such  case 
have  been  applied  to  "the  only  use  and  ben- 
efit" of  the  beneficiary,  just  as  certainly  as  if 
paid  into  his  hands.  The  late  cases,  to  which 
we  have  been  referred,  of  Lampert  ▼.  Hay- 
del,  96  Mo.  439,  9  S.  W.  Rep.  780,  and  Smith 
v.  Towers,  69  Md.  77, 14  Atl.  Bep.  497,  and  15 
AtL  Rep.  92,  are  not  in  point.  In  the  first  case, 
the  devise  was  "for  the  use  and  benefit  of  my 
three  sons,  *  *  *  in  equal  shares,  as  long 
as  they  all  may  live,  with  power  •  *  *  to 
use  and  enjoy  equally  the  rents,  issues,  and 
profits  thereof  during  their  natural  Ufa. 
*  *  *  My  object  in  making  the  foregoing 
disposition  of  my  Kt.  Louis  property,  and  in 
attaching  the  limitations  aforesaid.  Is  to  se- 
cure to  my  children  a  certain  annual  income. 
beyond  the  accidents  of  fortune,  *  *  • 
and,  with  this  end  in  view,  to  take  away 
from  them  the  power  of  disposing  of  the 
same,  or  of  creating  any  liens  thereon,  met 
making  the  same  liable  in  any  way  for  their 
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debts."  This  last  clause  operated  to  declare 
the  trust  to  be  one  for  the  personal  support 
of  the  beneficiaries,  and  in  express  terms 
withheld  all  power  of  charging  the  trust  by 
mortgage  or  assignment.  The  deed  of  one 
of  the  beneSciaries,  by  which  lie  alienated  his 
Interest  in  the  trust,  was  therefore  properly 
held  inoperative  and  void.  The  Maryland 
case  was  still  less  an  authority.  The  bene- 
ficiary had  made  no  assignment.  The  case 
was  that  of  a  creditor  endeavoring  by  gar- 
nishment process  to  reach  the  fund  in  the 
hands  of  the  trustee,  to  satisfy  a  debt  due  by 
the  beneficiary.  The  trustee  held  under  a 
will  by  which  he  was  empowered  to  collect 
the  rents  and  profits,  and  pay  them  to  his  son 
Sobert,  "into  his  own  hands,  and  not  iulo 
another,  whether  claiming  by  his  authority 
or  otherwise."  The  power  of  anticipation 
and  alienation  was  thus  expressly  withheld. 
The  trust  was  sustained,  and  the  creditor 
properly  repelled. 

The  legal  title  to  the  property  conveyed, 
under  the  trust  under  consideration,  being  in 
the  trustee,  Henson,  and  the  equitable  inter- 
est in  the  beneficiary,  Hamilton,  and  they 
having  joined  in  a  conveyance,  operates  to 
pass  the  estate  for  life  to  the  mortgagee. 
The  demurrer  was  properly  sustained,  and 
the  decree  affirmed. 


McQUEBBT  V.  GiLLKLANS  et  Ol. 
{Court  of  Appeals  of  Kentucky.    Jan.  16, 1890.) 

WnU  —  EI.BCTION  BT  LeOATSB  —  JUBISSICTION— 

Fabtiss. 

1.  A  testator  devised  a  portion  of  his  estate  to 
defendant,  his  son,  and  directed  him  to  convey 
certain  land  in  Iowa  to  testator's  vridow  for  life, 
remainder  to  U.  Defendant  accepted  the  devise 
to  him.  Held  that,  assuming  the  land  in  Iowa  be- 
longed to  him,  be  thereby  elected  to  surrender  all 
right  to  it,  and  to  make  the  conveyance  directed. 

2.  An  objection  that,  as  H.  could  not  have 
maintained  an  action  in  Iowa  to  recover  the  land, 
the  will  not  being  recorded  In  that  state,  bis  heirs 
could  not  maintain  an  action  to  compel  a  convey- 
ance,  is  without  merit. 

8.  Defendant,  before  the  termination  of  the 
life-estate,  convnred  two-fhitds  of  tbe  land  to  per- 
sons who  would  nave  taken  one-third  as  heirs  of 
IC,  one-third  belonging  to  defendant  as  an  heir  of 
IS.  Held,  that  the  heirs  of  M.,  who  were  entitled 
to  the  remaining  one- third,  could  maintain  an  ao- 
tion  against  defendant  to  compel  the  conveyance 
of  that  one-third,  without  joining  with  them  those 
persons  who  obtained  the  two-thirds. 

Appeal  from  drcuit  coart,  Lincoln  county. 

"To  be  oflScially  reported." 

An  action  by  Elizabeth  Gilleland  and  others 
against  William  McQuerry  to  compel  a  con- 
veyance of  land.  Judgment  for  plaintiffs. 
Defendant  appeals. 

Wm.  Lindsay  and  W.  H.  Pettus,  for  ap- 
pellant 0.  H.  Waddle,  J.  T.  May,  and  T. 
Z.  Morrow,  for  appellees. 

Bennett,  J.  The  record,  as  we  think,  es- 
tablishes substantially  the  following  state  of 
case:  In  1849  tbe  appellant,  William  Mc- 
Querry, and  his  father,  John  McQuerry. 
bought  two  land-warrants  each,  of  160  acres 
each,  which  had  been  issued  by  the  federal 


government  to  the  soldiers  of  the  Mexican 
war.  These  warrants  were  for  land  in  tbe 
state  of  Iowa.  The  appellant,  by  an  arrange- 
ment with  his  father,  went  to  the  state  of 
Iowa,  in  company  with  his  younger  brother, 
Milton  Green  McQuerry,  then  about  17  years 
old,  for  the  purpose  of  locating  said  war- 
rants, and  of  obtaining  patents,  two  of  which 
were  to  be  in  his  own  name  and  two  in  the 
name  of  his  father,  .Tohn  McQuerry.  But  if, 
from  any  cause,  patents  on  the  two  warrants 
could  not  be  obtained  in  the  fattier's  name, 
they  were  to  be  obtained  in  tlie  appellant's 
name,  for  the  benefit  of  the  father.  The  ap- 
pellant, on  arriving  at  the  land-office  in  the 
state  of  Iowa,  found,  owing  to  the  absence 
of  his  father  from  the  state,  and  not  having 
his  written  power  of  attorney,  that  he  could 
not  obtain  the  patents  in  his  father's  name, 
and,  pursuant  to  the  alternative  agreement, 
caused  them  to  be  issued  in  hia  own  name, 
but  failed  thereafter  to  convey  the  land  to 
his  father.  His  father,  in  1852,  died,  leav- 
ing a  last  will,  which  was  recorded  in  Pu- 
laski county;  and  the  appellant  was  named  in 
the  will,  and  qualified,  as  one  of  the  execu- 
tors, and  entered  upon,  and  continued  to  dis- 
charge, his  duties  as  executor  of  the  will. 
He  was  also  one  of  the  devisees  of  the  will, 
and  received  the  portion  of  the  estate  de- 
vised to  him.  The  testator,  among  other 
things,  willed  to  his  wife,  during  her  life, 
this  Iowa  land,  remainder  to  his  son,  Milton 
Green  McQuerry,  and  recited  the  fact  that 
he  bought  the  two  warrants,  and  that  the  ap- 
pellant had  to  have  the  patents  issued  in  liis 
own  name,  and  requested  him  to  convey  tlie 
laud  to  his  wife  for  and  during  her  life,  re- 
mainder to  Milton  Green  McQuerry.  Milton 
Green  McQuerry  died  soon  after  the  war, 
without  having  had  issue;  and  tbe  widow 
of  the  testator,  John  McQuerry,  having  died 
in  1884,  the  appellees  brought  tliis  action  in 
equity  against  tbe  appellant,  to  compel  him 
to  convey  to  the  appellee.  Mis.  Gilleland, 
sister  of  tbe  appellant,  and  tbe  other  appel- 
lees, children  of  his  other  sister,  deceased, 
their  respective  portions  of  said  land,  they 
claiming  as  co-heirs  with  the  appellant  of 
Milton  Green  McQuerry.  The  lower  court 
adjudged  that  appellant  should  make  the  con- 
veyance. From  that  judgment  he  has  ap- 
pealed. 

It  is  to  be  observed  that  appellant  is  one  of 
the  devisees  under  the  will,  and  is  one  of  the 
executors  of  the  will.  Also,  supposing  that 
the  testator  was  mistaken  as  to  owning,  or 
ever  having  owned,  any  interest  in  said  land, 
that  tlie  appellant  was  bound  to  respect,  and 
that  it  in  fact  belonged  to  the  appellant,  yet 
it  is  a  fact  that  the  testator  devised  a  portion 
of  his  own  estate  to  the  appellant,  and  direct- 
ed (the  request  is  in  this  will  a  direction)  the 
appellant  to  convey  this  land  to  his  widow 
for  life,  remainder  to  Milton  Green  McQuer- 
ry. The  testator,  in  making  this  direction, 
assumed  to  dispose  of  this  land  as  his  own, 
and,  in  connection  with  other  estate,  cer- 
tainly Ills  own,  devised  portions  of  the  whole 
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to  all  of  his  children;  and,  but  for  reckoning 
the  whole  as  his,  he  doubtless  would  have 
made  a  different  disposition  of  the  estate 
that  did  in  fact  belong  to  him.  So  the  ques- 
tion arises,  supposing  that  said  land  belonged 
to  the  appellant,  but  the  testator  having  as- 
sumed to  dispose  of  it  by  will,  and  the  ap- 
pellant having  been  made  a  devisee  under  the 
will,  and  having  accepted  lis  provisions,  has 
he  not  tliereby  elected  to  surrender  all  right 
to  said  land,  and  to  make  the  conveyance  ac- 
cording to  the  direction  of  the  will?  The 
principle  Is  well  settled,  where  a  testator  de- 
vises his  own  estate,  or  a  part  of  it,  to  a  per- 
son, and  also  devises  that  person's  estate  to 
another,  and  that  person  accepts  the  estate 
thus  devised  to  him,  such  person  will  not  be 
heard  to  assert  his  old  right,  but,  by  thus  ac- 
cepting the  provisions  of  the  will,  he  relin- 
quishes his  old  right  to  the  other  person. 
He  cannot  enjoy  the  bounty  conveyed  by  the 
will,  and  at  the  same  time  claim  his  old 
right.  The  intention  of  the  testator,  in  such 
case,  is  that  both  bounties  shall  take  effect, 
and  the  conscience  of  the  devisee  is  affected 
by  this  Intention;  and,  having  accepted  the 
bounty,  it  would  be  a  fraud  upon  the  testa- 
tor to  allow  him  to  thus  accept  the  bounty, 
and  at  the  same  time  hold  on  to  the  bounty 
that  the  testator  intended  for  another;  and. 
but  for  the  belief  that  such  other  would  re- 
ceive the  bounty,  the  devises  would  not  have 
been  thus  made.  It  is  to  prevent  this  fraud 
that  equity  puts  this  donee  to  his  election. 
and,  having  made  his  election  to  accept  the 
provision  for  his  beneOt,  he  thereby  elects  to 
abide  by  all  of  the  provisions  of  the  will,  and 
surrender  all  rights  inconsistent  with  them, 
and  to  do  whatever  the  will  directs  him  to  do 
in  order  to  carry  out  its  provisions.  The 
right  of  the  appellees  did  not  accrue  until 
after  the  death  of  the  widow  of  the  testator, 
which  occurred  in  1884. 

The  appellant  contends  that,  as  the  will 
was  not  recorded  in  Lucas  county,  Iowa, 
where  the  land  was  situated,  the  appellees 
cannot  maintain  this  action.  This  conten- 
tion is  based  upon  the  fact  that,  as  Milton 
Green  McQuerry  could  not  have  maintained 
an  action  in  the  state  of  Iowa  for  the  recov- 
ery of  the  land,  because  the  will  was  not  re- 
corded in  that  state,  it  follows  that  his  heirs 
cannot  maintain  this  action  to  compel  a  con- 
veyance. We  cannot  agree  to  this  conten- 
tion. It  is  well  settled  that  the  performance 
of  an  equitable  obligation,  or  an  obligation 
that  may  be  enforced  by  an  action  in  perso- 
nam and  not  in  rem,  may  be  enforced  wher- 
ever the  chancellor  may  obtain  personal  ju- 
risdiction of  the  person,  without  regard  to 
the  fact  that  the  real  estate  to  which  such  ob- 
ligation relates  is  situated  in  another  state. 
In  the  case  of  Massie  v.  Watts,  6  Cranch,  148, 
(case  going  to  the  supreme  court  from  this 
state,)  the  court  said:  "Either  in  consequence 
of  contract,  or  as  trustee,  or  as  the  holder  of  a 
legaltitleacqnired  by  any  species  of  maZo^de* 
practiced  on  the  plaintiff,  the  principles  of 
equity  give  a  court  jurisdiction  wherever  the 


person  maybe  found;  and  the  circumstance 
that  a  question  of  title  may  be  involved  in 
the  inquiry,  and  may  even  constitute  the  es- 
sential point  on  which  the  case  depends,  does 
not  seem  suflScient  to  arrest  that  jurisdiction. 
*  *  *  This  court  is  of  opinion  that,  in 
case  of  fraud  or  trust  or  of  contract,  the  ja- 
risdiction  of  a  court  of  chancery  is  sustaina- 
ble wherever  the  person  be  found,  although 
lands  not  within  the  jurisdiction  of  that  court 
may  be  affected  by  the  decree."  In  such  case 
the  subject-matter  is  not  that  of  the  recovery 
of  land.  In  other  words,  it  is  not  an  action 
in  rem.  The  court  need  not  have  the  land 
before  it  in  order  to  be  able  to  render  a  judg- 
ment. But  the  action  is  in  personam,  for 
the  purpose  of  enforcing  a  personal  obliga- 
tion of  contract  or  of  trust.  It  is  true  that 
the  title  to  land  is  to  l)e  affected  by  the  de- 
'cree,  in  so  far  as  it  compels  the  party  to  con- 
vey; but,  as  said,  by  reason  of  his  trustor 
contract  duty,  he  is  personally  obliged  to 
convey,  and  that  duty  may  be  discharged  in 
one  state  as  well  as  another,  although  the 
land  may  not  be  situated  hi  such  state.  It 
is  the  breach  of  trust  or  contract  to  convey, 
that  may  be  complied  with  without  regard  to 
the  location  of  the  land,  that  gives  the  right 
of  action  in  personam.  If  Milton  Green  Mc- 
Querry were  alive,  he,  for  the  foregoing  rea- 
sons, could  maintain  this  action  in  this  state; 
and,  he  being  dead,  the  appellees  can  main- 
tain it.    The  judgment  is  atBrmed. 

ON  PETITION  FOB  BEHBARINO. 

(Feb.  4,  1890.) 
Bennett,  J.  It  is  true  that  the  children 
of  Mrs.  Gilmore,  the  appellee's  deceased  sis- 
ter, are  not  made  parties  to  this  action.  The 
reason  for  not  making  thera  parties  is  that 
they,  as  is  alleged  and  proven,  in  1872.  re- 
ceived from  the  appellant  a  conveyance  to 
all  of  said  land,  except  120  acres  tbereosf, 
which  is  not  of  greater  value  than  one-third 
of  the  whole  tract,  less  20  acres  sold  by  Milton 
MoQuerry  in  his  life-time.  It  is  true  that 
said  children,  as  representatives  of  Milton 
McQuerry,  were  entitled  to  one-third  of  the 
land  thus  conveyed  to  them;  and,  if  they  or 
their  mother  purchased  the  same  from  the  ap- 
pellant, the  purchase  was  wrongful,  for  it  be- 
longed to  them.  It  is  also  true  that  appel- 
lant conveyed  to  said  children  the  third  of 
said  land  that  belonged  to  him.  It  is  also 
true  that  the  appellees  only  sued  for  one-third 
of  said  land,  and  the  court  adjudged  that  she 
was  entitled  to  the  120  acres  of  the  land,  as 
one-third  of  the  whole,  and  ordered  the  appel- 
lant to  make  a  deed  to  the  same.  So  the  Inti- 
mation of  counsel,  to  the  effect  that  the  appel- 
lant's right  to  only  one-third  of  the  land  was 
ignored  by  the  j  udgment,  is  a  mistake.  Also, 
the  appellees  were  entitled  to  one-third  of  the 
whole  tract,  less  what  Milton  McQuerry  sold, 
notwithstanding  the  fact  that  Mrs.  Gilmore 
might  have  waived  or  failed  to  Etssert  her 
right  to  one-third  by  inheritance,  and  have 
bought  the  same  from  the  appellant.  The 
fact  that  she  failed  to  do  so,  if  she  did,  can  in 
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no  wise  prejudice  the  appellee's  right  to  her 
third  of  the  whole.  The  record  shows  that 
the  appellant  conveyed  equivalent  to  two- 
thirds  of  this  land  to  the  children  of  Mrs. 
Gilmore, — one-lhird  that  they  were  entitled 
to  in  right  of  tlieir  mother,  as  heir  of  Milton 
McQuerry,  and  one-third  as  a  purchase  from 
the  appellant,  hia  inheritance  from  said  Mil- 
ton; leaving  only  one-third  in  value  of  the 
land,  the  quantity  that  the  appellee  is  entitled 
to.  We  are  at  a  loss  to  know  why  the  appel- 
lee may  not  recover  this,  as  \t  is  set  off  from 
the  balance  by  metes  and  bounds,  without 
Joining  said  children.    Petition  overruled. 


KiBK  e.  CA83ADT  et  oZ. 
(Court  <if  Appeals  of  Kentwshy.  Jan.  18, 1890.) 
H01CEBTE.UI — Res  ADJTrDiOATA. 
Land  in  the  actual  occupancy  of  plaintiff, 
as  bis  homestead,  was  sold  under  an  attachment 
baaed  upon  no  property  found.  It  was  alleged 
that  plaintifl  was  permitting  a  third  party  to  hold 
the  title  to  the  land,  to  prevent  its  being  subjected 
to  the  payment  of  plaiatif('8  debts.  Held  that,  the 
land  being  plaintifF's  bomestead,  it  was  his  duty 
to  have  ma&that  defense,  and  that,  having  failed 
to  do  80,  he  could  not,  after  confirmation  of  the 
Bale,  maintain  an  action  to  have  his  bomestead  set 
apart  to  him. 

Appeal  from  circuit  court,  Martin  county. 
"Not  to  be  olHcially  reported." 
Tho».  H,  Nines,  for  appellant.    Btetoart 
<ft  Stewart,  for  appellees. 

Pryor,  J.  The  testimony  conduces  to 
show  that  the  appellant  was  a  houselieeper, 
with  a  family,  wlien  his  land  was  sold  under 
the  attach  DO  en  t  based  upon  a  return  of  no 
property  found,  and  that  be  was  in  its  actual 
occupancy  as  a  homestead.  The  record 
shows  tiiat  when  the  sale  was  made  the  ap- 
pellant objected  to  the  confirmation  because 
his  homestead  was  not  allotted.  His  objec- 
tions were  overruled,  and  the  report  of  sale 
conOrmed.  He  then  brought  this  action, 
seeking  to  have  bis  homestead  set  apart  to 
him. 

The  objection  made  by  the  appellant  to  the 
confirmation  of  the  sale  in  the  attachment 
case  was  pleaded  in  bar  as  a  former  adjudica- 
tion of  the  same  matter.  There  was  no  is- 
sue directly  made  in  regard  to  a  homestead  in 
tliat  case;  and,  if  there  was  nothing  else  in 
the  case  but  the  objection  to  the  sale  for  s 
failure  to  allot  a  homestead,  the  appellant 
might  be  entitled  to  relief.  It  is  alleged, 
boweyer,  that  Kirk,  the  appellant,  was  per^ 
mitting  one  Chapman  to  hold  tlie  title  for  his 
(Kirk's)  benefit,  in  fraud  of  the  rights  of 
creditors,  and  for  the  fraudulent  purpose  of 
prerenting  the  plaintilT  from  making  his 
debt.  Upon  such  a  cliarge  of  fraud,  it  was 
the  duty  of  the  appellant  to  make  all  the  de- 
fense he  bad  to  prevent  the  recovery  by  the 
plaintiff,  as  has  been  settled  by  this  court  in 
two  cases,  that  of  Hill  v,  Lancaster,  11  S.  W. 
Bep,  74,  and  Snapp  v.  Snapp,  9  S.  W.  Kep. 
705.  The  debtor  was  before  tlie  court  upon 
a  distinct  charge  that  he  was  practicing  a 


fraud  to  prevent  his  land  being  subjected  to 
the  payment  of  his  debts;  and,  the  land  be- 
ing his  homestead,  it  was  his  duty  to  make 
ttiat  defense.  It  would  have  ended  the  con- 
troversy, and  established  the  fact  that  no 
fraud  was  practiced,  and  particularly  in  this 
case,  as  the  land  was  not  worth  exceeding 
$1,000.    Judgment  affirmed. 


Tauaferbo  et  aL  e.  Boaoh  «t  at. 
[Court  of  Appeals  of  Kentucky.    Jan.  18,  IBM.) 

HlOHW^TS — ^EsTABUSHVEST. 

Where  the  report  of  road-viewers  ^ves  the 
names  of  all  the  owners  of  the  land  over  ^Ich  the 
proposed  road  runs,  the  fact  that  the  name  of  a 
tenant  lu^er  the  control  of  an  owner,  or  cropping 
on  shares,  does  not  appear,  will  not  vitiate  the  pro- 
ceeding. 

Appeal  from  circuit  court,  Todd  county. 

"Not  to  be  officially  reported." 

F.  H.  Bristow,  J.  E.  Byars,  W.  B.  Reeves, 
and  W.  E,  King,  for  appellants.  Beti.  T. 
Perkins,  for  appellees. 

Pryor,  J.  This  is  a  proceeding  to  estab- 
lish a  county  road,  with  the  usual  objections 
made  to  tlie  report  of  viewers  and  the  loca- 
tion of  the  route.  The  objections  made  are 
purely  technical.  The  report  sliows  the  route 
by  courses  and  distances,  its  beginning  and 
ending,  with  unusual  distinctness.  The 
viewers  were  regularly  appointed;  and  the 
fact  that  the  first  report  was  quashed  because 
one  of  the  viewers  was  interested,  and  an- 
other substituted  in  his  place,  shows  of  itself 
that  he  was  to  act  in  conjunction  wltli  the 
one  to  whom  no  objection  had  been  made. 
The  names  of  the  owners  of  the  land  are  all 
given;  and  the  fact  that  some  tenant  on  the 
place,  under  the  control  of  the  owner,  or 
cropping  on  the  shares,  is  not, — whose  name 
does  not  appear, — will  not  vitiate  the  pro- 
ceeding. When  the  writ  of  ad  quod  damnum 
goes,  the  owner  can  make  the  proper  defense. 
If  there  is  no  owner  known,  or  is  not  in  the 
occupancy,  but  has  leased  it  for  years  to  the 
tenant,  there  may  exist  a  reason  for  bringing 
the  tenant  before  the  court;  but  such  a  ques- 
tion  is  not  made  in  this  case.  The  only  ob- 
jection arises  from  the  character  of  the  judg- 
ment; but  when  the  status  of  the  case  is  con- 
sidered,  and  the  judgment  properly  construed, 
there  is  no  error.  Thecounty  judge  had  de- 
clined to  issue  a  writ  of  ad  quod  damnum, 
for  the  reason  that  in  his  opinion,  from  th^ 
evidence,  no  road  should  be  established.  The 
case  going  to  the  circuit  court,  that  court 
held  thnt  the  road,  from  the  evidence,  should 
be  established,  and  directed  the  writ  of  ad 
quod  damnum  to  go.  So  when  the  case 
reaches  the  county  court,  that  tribunal  must 
issue  the  writ;  and,  upon  the  return  of  the 
case  from  the  jury  assessing  damages,  the 
court  may  require  the  applicant  to  pay  the 
damages,  or  the  county,  as  he  may  think  best. 
If  the  road  confers  a  benefit  to  the  entire 
community  interested,  of  course  the  applicant 
will  not  be  compelled  to  bear  the  burden;  or. 
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if  the  finances  of  the  county  are  such  that  no 
payment  can  be  made,  the  court  may  decline 
to  establish  the  road.  All  the  circuit  judge 
has  decided  is  that  the  evidence  before  the 
court  shows  that  the  road  is  uecessary,  and 
in  this  we  concur.    Judgment  af&rmed. 


COOERILL  et  dl.  V.  MiZB. 

(Cottrt  of  Appeals  of  Kentucky.    Jan.  18, 1890.) 

Oabbisbmbnt — ^Vbnsob'8  Libn — ^Aonoir  against 

Widow  and  Hbibs. 

1.  In  an  action  against  the  widow  and  daughter 
of  decedent,  to  garnishee  a  debt  he  owed  B.,  and 
to  enforce  a  lien  on  land  for  the  security  of  the 
debt,  in  order  to  satisfy  a  judgment  recovered  by 

Slaintlff  against  B.,  the  peution  alleged  that  B.  sold 
ke  deoMent  certain  land  therein  described,  and 
took  bis  note  for  the  price ;  that  decedent  died  the 
owner  of  the  land,  and  still  owing  said  note,  which 
was  a  purchaae-price  note ;  and  that  a  lien  for  the 
payment  of  the  note  was  upon  the  land.  Held, 
that  these  allegations  were  sui&cient. 

2.  Where  Vbe  petition  gives  such  a  description 
of  the  land  sought  to  be  subjected  that  the  court 
may,  from  the  description  given,  determine  wheth- 
er or  not  the  land  is  susceptible  of  advantageous 
division,  the  allegation  In  tnat  regard  need  not  be 
made. 

Appeal  from  circuit  court,  Morgan  county. 

"Not  to  be  oflScially  reported." 

Action  by  W.  O.  Mize  against  B.  F.  Uock- 
rill,  Kate  CiockriU,  and  Mary  Gookrill.  Plain- 
tiff recovered  judgment.    Defendants  appeal. 

/.  T.  Hazlerigg,  for  appellants.  Wood  & 
Day,  (W.  W.  MoQuire,  of  counsel,)  for  ap- 
pellee. 

Bennbtt.  J.  The  object  of  this  action, 
by  the  appellee  against  the  appellaats,  was  to 
garnish  a  debt  that  Clifton  Cockrill,  deceased, 
husband  of  the  appellant  Kate  Coclsrill,  and 
father  of  the  appellant  Mary  CocliriU,  owed 
the  appellant  B.  F.  Cockrill,  and  to  enforce 
a  lien  on  a  tract  of  land  for  the  security  of 
said  debt,  in  order  to  satisfy  a  debt  due  the 
appellee  by  B.  F.  Cockrill  on  a  judgment  up- 
on which  execution  had  been  returned  no 
property  found. 

It  is  objected  that  the  allegations  in  refer- 
ence to  Clifton  Cockrill's  indebtedness  are 
not  sufficient  to  authorize  the  court  to  find 
that  fact.  It  is  alleged  that  the  appellant  B. 
F.  Cockrill  sold  to  Clifton  Cockrill  s  tract  of 
land;  that  said  Clifton,  on  the  8d  day  of  Sep- 
tember, 1876,  executed  to  B.  F.  Cockrill  his 
promissory  note  for  $800,  purchase  price  of 
the  land,  due  12  months  after  date,  together 
with  6  per  cent,  interest  until  paid,  and  died 
still  owing  said  note,  and  the  estate  of  said 
Clifton  Cocludll  "is  now  indebted  to  B.  F. 
Cockrill  in  the  sum  of  8800,  with  interest," 
etc.  It  seems  that  not  only  an  allegation  of 
indebtedness  to  B.  F.  Cockrill  by  Clifton 
Cockrill,  at  the  time  of  the  latter' s  death,  is 
alleged,  but  so,  also,  is  the  consideration  for 
the  indebtedness  alleged;  also,  it  is  alleged 
that  his  estate  is  still  indebted  said  sum. 
These  allegiitions  are  certainly  sufficient  in 
an  action  against  a  garnishee. 

No  administration  was  granted  upon  Clif- 
ton Cockrill's  estate;  and   his  widow   and 


daughter  were  made  defendants  to  the  suit 
to  subject  said  indebtedness  to  the  appellee's 
claim,  and  to  enforce  the  lien  on  said  tract  of 
land,  to  pay  said  indebtedness.  Of  coniae, 
in  such  case,  no  demand  was  necessary;  and 
the  failure  to  make  affidavit  that  the  claim 
was  just,  etc.,  should  have  been  taken  ad- 
vantage of  by  either  motion,  rule,  or  answer, 
which  was  not  done.  The  defect  was  there- 
fore waived.  Or  the  court,  before  rendering 
the  judgment,  might  have  put  the  appellee, 
as  to  said  affidavit,  upon  terms;  but  it  did 
not  choose  to  do  so. 

It  is  settled  by  this  court  that,  if  the  peti- 
tion gives  such  a  description  of  the  land 
sought  to  \x  subjected  that'the  court  may. 
from  the  description  given,  determine  wheth- 
er or  not  the  land  is  susceptible  of  advanta- 
geous division,  the  allegation  in  that  regard 
need  not  be  made. 

The  allowance  of  interest  on  the  costs  was 
error,  but  the  error  is  so  small  that  we  will 
nor  reverse  on  that  account;  but  the  lower 
court,  in  enforcing  the  judgment,  can  de- 
duct it. 

It  is  stated  in  the  petition  that  B.  F.  Cock- 
rill sold  the  land  in  the  petition  mentioned  to 
Clifton  Cockrill;  that  the  latter  died  the  own- 
en  of  the  land;  that  his  widow  and  heir  at 
law  then  owned  it  by  descent  from  said  Clif- 
ton. Unless  hypertechnicality  is  to  be  made 
the  order  of  the  day,  these  allegations  should 
be  deemed  sufficient  to  show  tliat  B.  F.  sold 
to  Clifton  Cockrill  a  fee-simple  title  in  this 
land.  It  is  not  only  alleged  that  the  note 
mentioned  is  a  purchase-price  note,  but  it  is 
specifically  described;  and  it  is  also  stated 
that  a  lien  for  the  payment  of  the  note  was 
upon  the  land.  Aa  it  is  not  necessary,  as 
tietween  the  respective  parties  to  a  deed  and 
their  heirs,  to  allege  an  express  reservation 
of  a  lien,  these  allegations,  as  between  said 
parties,  are  sufficient.  We  see  no  reversitde 
error  wliatever  in  this  case.  The  Judgment 
is  affirmed. 


OcTT  or  Newport  e.  Nswfobt  Liobt  Co. 

(Cottrt  qT  Apjpealt  of  Kentucky.    Jan.  2S,  1890.) 

HVNIOIPAI.   COBPOBATIONS — ElICTBIO  LiOBT  COX- 
PANIB8. 

1.  An  elaatrio  light  company,  chartered  by  an 
act  of  the  state  legislature,  was  anthorixea  to 
"furnish  any  city  *  *  •  with  gas  or  other  ll^t 
for  such  time,  and  upon  such  terms,  as  may  he 
agreed  upon  by  the  parties. "  The  ofaarter  of  de- 
fendant city  gave  It  power  to  contract,  and  pro- 
vided that  Its  board  of  conncilmen  should  have 
power  "to  construols  maintain,  and  operate  gas 
and  water  works,  and  to  pass  all  ordinances  neces- 
sary to  regulate  the  sam&  "  Held,  that  Uie  obar> 
ters  authorized  a  contract  between  the  company 
and  the  city  as  to  lighting  the  dty  by  gas,  eleo- 
triolty,  or  any  other  mode. 

a.  An  ordinanoe  of  the  city  gave  to  the  com- 
pany, for  25  years,  the  exdnalve  privilege  of  "using 
any  or  all  of  the  streets  •  •  •  of  the  d^  for 
the  purpose  of  laying  pipes  to  convey  and  supply 
gas  to  said  city  of  Newport  and  others. "  It  also 
provided  that  the  company  might  adopt  "any  other 
mode  equal  to  gas  for  suppmng  light  to  ue  city 
and  its  inhabitants,"  ete.  The  only  use  of  the 
streets  named  in  the  entire  ordinance  was  tor  gas 
apparatus  and  fixtures.    Held  that,  in  case  «tf  a 
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light  otber  than  gas,  requiring  a  different  use  of 
the  streeta,  such  as  the  erection  of  poles  upon 
which  to  stretch  wires  for  electric  iUumlnating 
purposes,  a  consent  oit  the  part  of  the  ^tjr  was 
oecessarj'. 

Appeal  from  chancery  oonrt,  Campbell 
«ount7. 

"To  be  officially  reported." 

Cfuu.  J,  Helm  and  E.  W.  Hawkins,  for 
4q>p^lant.     R.  W.  Nelson,  for  appellee. 

Holt,  J.  This  action  was  brought  by  the 
appellee,  thejNTewport  Light  Company,  toen- 
join  the  appellant,  the  city  of  Xewport,  from 
removing  poles  erected  by  the  company  upon 
the  streeta  of  the  city,  and  upon  which  it  has 
stretched  wires  for  electric  illuminating  pui^ 
poses.  It  claims  the  right  to  so  use  the 
streets  under  a  contract  with  the  city  for 
lighting  it.  It  is  denied  that  the  terms  of 
the  contract  embrace  suck  a  use;  and,  if  so, 
then  the  power  of  the  city  to  make  it  is  de- 
nied. The  appellee,  the  light  company,  by 
its  charter,  enacted  March  27,  1880,  was  au- 
thorized to  "furnish  any  city,  town,  district, 
corporation,  or  locality,  or  any  public  institu- 
tion, manufacturing  establishment,  or  pri- 
vate premises,  with  gas  or  other  light  for 
such  time,  and  upon  snch  terms,  as  may  be 
agreed  upon  by  the  parties."  The  cliarter  of 
the  appellant,  the  city  of  Newport,  merely 
provides,  however,  that  its  board  of  council- 
men  shall  have  power  "to  construct,  main- 
tain, and  operate  gas  and  water  works,  and 
to  pass  all  ordinances  necessary  to  regulate 
the  same,  provident  that  no  existing  contract 
shall  be  affected  thereby. " 

It  was  held  by  this  court  in  the  case  of 
City  of  Newport  v.  Light  Co.,  84  Ky.  166, 
that  where  a  municipal  corporation  has  the 
power  by  legislative  grant  to  maintain  gas- 
works, in  order  to  fulfill  its  duty  of  lighting 
its  streets,  and  furnishing  its  inhabitants 
with  the  means  of  obtaining  gas  at  their  own 
«xpense,  it  has  the  implied  power  to  contract 
with  others  to  do  so.  This  rule  is  not  now 
questioned ;  but  it  is  insisted  that,  as  the  city 
charter  authorizes  the  construction  and  opera- 
tion of  gas-works  only,  the  city  had  no  power 
to  contract  for  tlie  electrical  lighting  of  its 
streets.  The  l^islature  had,  however,  by 
the  company's  charter,  declared  that  it  might 
"furnish  any  city  *  *  *  with  gas  or 
other  light  for  such  time,  and  upon  such 
terms,  as  may  be  agreed  upon  by  the  parties. " 
This,  in  view  of  the  fact  that  the  city  charter 
gives  to  it  the  power  to  contract,  authorized 
»  contract  between  these  parties  as  to  light- 
ing the  city  by  gas,  electricity,  or  any  other 
mode.  The  city  drew  its  power  to  make  the 
'Contract  for  this  particular  purpose  from  the 
.act  incorporating  the  light  company.  Phil- 
lips v.  Bridge  Co.,  2  Mete.  (Ky.)  219. 

The  city,  however,  has  control  of  its  streets 
And  public  thoroughfares;  and  tlie  inquiry 
arises,  has  it  consented  to  or  entered  into  a 
.contract  with  the  appellee  which  gives  the 
latter  the  right  to  use  them  for  the  erection 
of  electrical  illuminating  appliances?  The 
£rst  section  of  the  city  ordinance,  evidencing 
v.l2s.w.no.28— 66 


the  contract,  gives  to  the  company,  for  25 
years,  the  exdusive  privilege  of  "  using  any 
or  all  of  the  streets,  lanes,  commons,  alleys, 
and  public  places  of  the  city  for  the  purpose 
of  laying  pipes  to  convey  and  supply  gas  to 
the  said  city  of  Newport  and  others;"  and  the 
only  use  of  the  streets  named  in  the  entire 
ordinance  is  fur  gas  apparatus  and  fixtures. 
The  seventh  section,  however,  reads  thus: 
"Said  company  or  their  successors  may  adopt 
any  other  mode  equal  to  gas  for  supplying 
light  to  the  city  and  Its  inhabitants, "  etc., 
"  provided  the  same  shall  be  done  at  no  greater 
cost  or  expense  to  the  city  or  consumers  than 
the  gas-light. "  It  is  claimed  that  by  virtue 
of  this  provision  the  right  is  to  be  implied  in 
favor  of  llie  company  to  use  the  streets  in  any 
manner  necessary  to  the  introduction  of  any 
other  light  than  gas.  It  is  true  that,  as  a 
general  rule,  where  the  power  is  given  to  do 
a  thing,  the  right  to  the  exercise  of  the  means 
necessary  to  the  end  is  implied,  without 
farther  consent  or  grant.  This  case  does  not, 
however,  in  our  opinion,  fall  within  the  rule. 
The  parties  to  the  contract  cannot  reasonably 
be  supposed  to  have  so  intf  nded.  The  right 
to  the  use  of  the  streets  now  contended  for  is 
not  a  natural  one.  It  is  a  franchise,  which 
is  s  privilege  that  must  emanate  from  legis- 
lative powo-.  It  is  a  special  privilege,  in 
derogation  of  common  right,  and  with  which 
persons  generally  are  not  invested.  Its  ex- 
ercise miay,  and  likely  will,  afiect  the  con- 
venience, and  even  the  safety,  of  the  general 
public.  The  interests  of  the  city  are  in- 
volved. Its  commerce,  the  health  of  its  peo- 
ple, and  its  general  prosperity  are  in  ques- 
tion. In  such  a  case,  therefore,  it  should  not 
be  presumed  that  the  city  intended,  or  that 
the  parties  contemplitted,  that  the  control  of 
the  streets  were  surrendered  ad  libitum  to 
the  light  company  for  lighting  purposes,  and 
that  the  city, was  to  have  no  further  say  in 
the  matter,  however  much  the  use  might  be 
likely  to  affect  the  health  and  business  of  its 
people.  Franchises  of  this  sweeping  char- 
acter should  not  be  presumed.  Grants  like 
the  one  claimed  should  be  expressed  in  uo- 
ambiguous  terms;  otherwise,  the  '-ity  may 
be  left  helpless,  and  with  no  power  of  regula- 
tion. The  police  power  essential  to  its  wel- 
fare and  interests  would,  in  a  measure  at 
least,  be  gone.  It  would,  in  an  important 
degree,  be  a  transfer  to  the  light  company  of 
its  corporate  powers  and  duties,  and,  pro 
tanto,  a  destruction uf  the  police  power  of  the 
city  government.  It  cannot  fairly  be  sup- 
posed thnt  the  parties  intended,  in  providing 
that  the  company  might  furnish  any  other 
light  which  might  be  equal  to  gas,  that  the 
city  thereby  surrendered  its  streets  to  any  use 
that  might  be  necessary  for  the  introduction 
of  any  light  which  future  invention  might 
produce.  Such  a  use  might  be  higlily  dan- 
gerous to  the  health  and  lives  of  its  citizens. 
It  might  so  far  alTect  the  use  of  its  streets  as 
to  seriously  impede  public  travel  and  com- 
meTce,  and  amount,  in  a  less  or  greater  de- 
gree, to  an  abdication  of  police  power  in  the 
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city  gorernment.  It  is  unreasonable  to  im- 
ply the  power  upon  the  part  of  the  company 
to  so  use  the  streets  for  another  reason.  The 
entirecontroctmust,  of  course,  be  considered, 
in  construing  it.  No  use  of  the  streets  is 
named  in  the  ordinance,  save  to  supply  gas. 
The  first  section  grants  theprivilege  of  using 
the  streets  for  laying  pipes  for  this  purpose. 
The  second  section  regulates  the  manner  of 
this  use,  and  places  certain  conditions  upon 
it.  An  unrestricted  grant  of  the  use  of  the 
streets  for  any  other  mode  of  lighting  the 
city  should  not,  therefore,  be  implied.  The 
entire  contract  considered  forbids  it;  and,  in 
case  of  the  introduction  of  a  light  other  than 
gas,  requiring  a  different  use  of  the  streets,  a 
consent  upon  the  part  of  the  city  to  such  new 
use  is  necessary.  The  right  is  not  to  be  im- 
plied from  the  ordinance  in  question;  and, 
unless  it  is  made  to  appear  that  it  has  been 
otherwise  given,  the  demurrer  to  the  petition 
should  be  sustained,  and  the  action  dismissed. 
Judgment  reversed,  and  cause  remanded  for 
further  proceedings  consistent  with  this  opin- 
ion. 


Town  of  Bellkvttk  v.  Peacock  et  al. 
{Court  of  Appeals  nf  Kentucky.    Jan.  80, 1880.) 

StrIST  ASBEBSMBNTS — ^RBTROlOTITa  LsOIBLATIOir. 

Where  a  street  is  improved  under  a  oon- 
tract  with  the  city,  by  the  terms  of  which  the 
contractor  is  to  loolc  for  pay  to  assessments  on 
the  abutting  property,  and  the  charter  of  the  city 
gives  no  power  to  improve  the  street  at  the  cost  of 
the  property  owners,  they  cannot  be  made  liable 
for  such  improvement  by  subsequent  legislation, 
validating  the  contract  between  the  city  and  the 
contractor,  and  giving  a  lien  on  the  property  for 
the  work. 

Appeal  from  chancery  court,  Campbell 
connty. 

"To  be  officially  reported. " 

John  a.  Duoker,  for  appellant.  B.  W.  Hel' 
son,  for  appellees. 

Holt,  J.  In  1875  the  appellant,  the  town 
of  Bellevue,entered  into  a  contract  with  Hahn 
&  Trapp  for  the  improvement  of  a  street,  by 
the  terms  of  which  tlie  latter  were  to  look  for 
their  pay  to  assessments  upon  the  abutting 
property  only,  save  the  cost  of  street  inter- 
sections, which  was  to  be  paid  by  the  town. 
Both  parties  to  the  contract  then  believed 
that  the  charter  of  the  town  conferred  the 
power  to  impose  the  cost  of  the  improvement 
upon  the  abutting  property.  The  assess- 
ments were  to  be  collected  in  the  name  of  the 
town.  The  work  was  properly  done,  and  re- 
ceived by  the  town,  ti^me  of  the  abutting 
lot-owners  failed  to  pay  their  assessments. 
The  town  sued  to  enforce  their  collection. 
This  court  held  that  the  appellant's  charter 
did  not  give  the  power  to  improve  a  street  at 
tlie  cost  of  the  abutting  lot-owners.  Doyle 
V.  Trustees,  1  Ky.  Law  liep.  1(58.  Hahn  &> 
Trapp  then  sued  the  town,  but  this  court, 
after  express  allusion  to  the  fact  that  they 
had  agreeil  they  would  not  in  any  event  look 
to  the  town,  save  for  the  cost  of  the  intersec- 
tions, which  had  been  paid,  decided  that  no 


implied  promise  arose  upon  the  part  of  the 
appellant  to  pay  for  the  work,  because  of  the 
non-liability    of  the  lot-owners.     Trustees 
V.  Hohn,  82  Ky  1.     February  14,  1888,  the 
legislature,  by  what  may  be  termed  an  at- 
tempted healing  act,  sought  to  validate  the 
contract  between  Hahn   &  Trapp  and  the 
town,  by  giving  to  the  latter  a  lien  for  the 
benefit  of  the  former  upon  the  lots  abutting 
on  the  improvement,  pro  rata  for  the  assess- 
ment,  and   providing  for  the  enforcement 
thereof  in  the  event  of  non-payment  by  Ihe 
owners.     The  appellees,  Peacock  and  Thee, 
are  two  of  them.    Failing  to  pay,  by  consent 
of  parties  the  one  action  was  brought  agai  nst 
them.     It  having  been  decided  below  upon 
demurrer  to  the  petition,  its  averments,  as 
amended,  must  be  taken  as  true.    From  them 
it  appears  that  Thee  was  the  owner  of  his 
lot,  and  has  been  ever  since  the  making  of 
the  contract  between  the  town  and  Hahn  & 
Trapp.    Peacock   purchased    his,   however, 
since  then,  and  since  the  decision  of  this 
court  holding  that  the  lot-owner  was  not  lia- 
ble, but  with  knowledge  that  Hahn  &  Trapp 
made  the  improvement,  and  had  never  been 
paid  for  it.    The  validity  of  the  act  is  in- 
volved.   It  must  be  borne  in  mind  that  it 
does  not  impose  upon  the  town  the  payment 
of  a  just  claim  for  which  an  equivalent  has 
been  received,  but  which,  owing  to  some  ir- 
regularity or   omission    in  the   proceeding 
creating  it,  cannot  otherwise  be  enforced  at 
law.    Such  a  case  would  be  very  different 
from  that  now  presented.     Undoubtedly  the 
claim  is  a  just  one,  as  against  the  town.    It 
has  received  a  full  equivalent,  and  that  nat- 
ural obligation  which  rests  upon  all  persons, 
whether  acting  collectively  or  individually, 
to  do  right  and  deal  fairly  should  prompt  it 
to  see  that  this  debt  is  paid.     This  act  does 
not,  however,  look  to  payment  by  the  town. 
It  is  not  an  enabling  one  for  that  purpose. 
Our  state  constitution  does  not  forbid  retro- 
spective legislation  eo  nomine,  and  there  is 
no  doubt  the  legislature  has  the  power  to 
pass  a  law  which  reaches  back,  and  changes 
or  modifies  the  effect  of  a  prior  transaction, 
if  there  be  no  other  objection  to  it  than  its 
retrospective  character.     If  it  merely  aid  in 
the  enforcement  of  an  existing  obligation, 
and  divests  no  vested  right,  it  is  not  open  to 
constitutional    objection.     Cooley,   quoting 
from  an  approved  case,   says:  "A  law,  al- 
though it  he  retrospective,  if  conformable  to 
entire  justice,  this  court  has  repeatedly  de- 
cided   is  to  be   recognized   and    enforced." 
Again:  "On  the  same  principle,  legislative 
acts  validating  invalid  contracts  have  been 
sustained.  When  these  acts  go  no  further  than 
to  bind  a  party  by  a  contract  which  he  has 
attempted  to  enter  into,  but  which  was  in- 
valid by  reason  of  some  personal  inability  on 
his  part  to  make  it,  or  through  neglect  of 
some  legal  formality,  or  in  consequence  of 
some  ingredient  in  the  contract  forbidden  bjr 
law,  the  question  which  they  suggest  is  one 
of  policy,  and  not  of  constitutional  power." 
Cooley.  Const.  Lim.  872-374. 
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Thus  a  statute  imposing  a  tax  for  and  di- 
recting payment  of  a  claim  Hgainst  a  city  is 
not  invalid  or  unconstitutiontil  because  tlie 
claim  is  not  recognized  by  the  law  as  a  legal 
obligation;  and  it  lias  been  declared  that  a 
legislature  may  compel  a  municipal  corpora- 
tion to  recognize  and  pay  a  claim  not  binding 
in  strict  law,  and  which  for  technical  reasons 
cannot  be  enforced  in  equity,  but  which  is 
nevertheless  just  and  equitable  in  character, 
and  supported  by  monl  obligation.  Has- 
brouclc  V.  City  of  Milwaukee,  80  Amer.  Dec. 
733.  This  rule  is,  however,  to  be  carefully  re- 
sti'icted  to  the  original  contracting  parties, 
and  such  others  as  may  have  succeeded  to 
their  rights,  with  no  greater  equities;  and 
Mr.  Cooley  says,  on  page  369  of  the  work 
just  cited:  "So  he  who  was  never  bound, 
eitlier  legally  or  equitaWy,  cannot  have  a  de- 
mand created  against  him  by  mere  legislative 
enactment."  The  statute  now  in  question 
is  not  merely  remedial  in  its  character. 
When  the  contract  was  made  for  the  im- 
provement of  the  street  no  right  existed  to 
look  to  the  abutting  lot-owners  for  payment. 
Sy  the  general  law  he  was  not  liable.  The 
statute  alone,  in  such  a  case,  creates  his  lia- 
bility. If  A  or  B,  subsequent  to  the  im- 
provement, purchased  lots  adjoining  it,  their 
property  would  certainly  not  be  liable  for  its 
cost,  in  the  absence  of  a  statute  so  provid- 
ing; and  this  is  equally  true  although  the 
purchase  was  made  wilh  knowledge  that  the 
party  making  the  improvement  had  not  been 
paid.  Especially  would  this  be  so  if  the  high- 
est judiciHl  autliority  of  the  jurisdiction  bad 
already  held  that  the  property  was  not  liable. 
It  is  equally  true  that  a  person  who  owned 
an  abutting  lot  when  the  contract  for  the 
improvement  was  made,  and  yet  owns  it, 
may  defend  against  the  statute  in  question. 
When  the  contract  was  entered  into,  the 
town  had  no  authority,  express  or  implied,  to 
bind  his  property  for  the  cost  of  the  improve* 
ment;  and  when  the  statute  by  virtue  of 
which  relief  is  now  asked  was  enacted  there 
was  no  pre-existing  right  as  against  him,  or 
to  look  to  his  property.  In  short,  tlie  legis- 
lature by  this  act  has  attempted  to  afford  a 
remedy  against  a  party  as  to  whom  no  right, 
legal  or  equitable,  existed.  It  was  said  in 
the  case  of  Hasbrouck  v.  City  of  Milwaukee, 
supra:  "It  [the  legislature]  would  of  its 
own  mere  motion  create  an  obligation  where, 
by  law,  none  tiefore  existed.  It  would  im- 
pose a  liability  against  the  will  and  without 
the  consent  of  the  party  to  be  charged.  This 
the  legislature  cannot  do.  It  can  only  act 
retrospectively,  for  the  purpose  of  furnishing 
a  remedy  for,  or  removing  an  impediment  in 
the  way  of,  the  enforcement  of  some  pre-ex- 
isting legal  or  equitable  right  or  duty,  and  nut 
for  the  purpose  of  creating  such  right  or  du- 
ty." If  legal  or  equitable  rights  or  obligations 
have  arisen  between  the  parties  to  a  transac- 
tion,— have  grown  up  out  of  their  previous 
lawful  acts,  and  exist  independently  of  some 
want  of  formality  or  irregularity  which  pre- 
vents their  enforcement, — then  the  legislature 


may  provide  a  remedy:  bat  it  cannot  provide 
for  the  enforcement,  of  a  non-pre-existing 
right.  The  statute  in  question  was  no  doubt 
enacted  through  a  laudable  legislative  desire 
that  j  ustice  should  be  done,  and  for  this  reason, 
as  well  as  the  fact  that  manifest  justice  would 
be  done  by  paying  the  parties  who  made  the 
improvement,  we  would  gladly  uphold  it,  if 
consistent  with  our  sworn  duty.  Not  being 
so,  and  the  views  of  the  lower  court  being  in 
accord  with  those  above  expressed,  the  judg- 
ment below  is  affirmed. 


BoTAL  Ins.  Co.  e.  Bufer's  Adm'r. 
(Court  <y  Appeals  of  Kentucky.    Feb.  6,  1890.) 

SpECIAI.  J0DOE. 

1.  Act  Ky.  Feb.  7, 1884,  providing  for  the  eleo- 
tioii  of  special  judges  to  preside  when  the  judge 
of  the  Jefferson  court  of  common  pleas  falls  to  at- 
tend, and  for  transfer  of  canses  from  that  court  to 
the  vice-chanoellor  of  the  Louisville  chancery 
coart,  when  the  judge  thereof  cannot  properly  pro- 
side,  does  not  authorize  the  election  of  a  special 
judge  in  the  common  pleas  in  a  case  whioh  the 
regular  judge  is  disqualified  to  try,  but  only  when 
he  fails  to  attend. 

2.  Nor  is  such  act  in  contravention  of  Const. 
Ky.  art.  4,  §  28,  providing  that  "the  general  assem- 
bly shall  provide  bylaw  for  holding  circuit  courts 
when,  for  any  cause,  the  judge  shall  fail  to  attend, 
or,  if  in  attendance,  cannot  properly  preside;"  the 
court  of  common  pleas  being  a  statutory  court  in 
aid  of  the  circuit  oourte. 

Appeal  from    court    of    common   pleas, 

Jefferson  county. 

"Not  to  be  offleially  reported." 

HargU  &  Baatin,  for  appellant    Brown, 

Humphrey  (6  Davie,  for  appellee. 

Pryob,  J.  The  only  question  necessary 
to  be  decided  in  this  case  is,  should  the  clerk 
or  the  judge  of  the  court  below  have  trans- 
ferred this  case  to  the  Louisville  law  and 
equity  court?  When  the  case  was  called  for 
trial  the  regular  judge  declined  to  preside  in 
the  case,  and,  this  court  mast  assume,  for 
reasons  that  were  sufficient  to  require  him  to 
leave  the  bench.  A  special  judge  was  then 
elected,  and  the  case  tried;  resulting  in  the 
verdict  and  judgment  complained  of.  It  is 
insisted  by  the  appellant  that  the  special 
judge  had  no  power  to  try  the  case,  and  that, 
the  proceeding  under  which  the  election  was 
held  having  been  objected  to,  the  judgment 
below  should  be  reversed.  We  find,  on  an 
examination  of  the  various  acts  regulating 
the  proceedings  in  the  courts  of  Jefferson 
county  and  the  city  of  Louisville,  that  it  is 
only  where  the  judge  fails  to  attend  his  court 
that  the  members  of  the  bar  can  elect.  The 
act  of  February  7, 1884,  provides  "that  when 
the  judge  of  the  Jefferson  court  of  common 
pleas,  or  the  chancellor  of  the  Louisville 
chancery  court,  or  vice-chancellor  of  the 
Louisville  chancery  court  shall  fail  to  attend, 
it  shall  be  lawful  for  the  members  of  the  bar 
in  attendance  on  such  court  to  elect  a  special 
judge  to  hold  such  court  for  the  occasion,  in 
the  same  manner  as  special  judges  for  circuit 
courts  are  elected."  It  is  evident  that  the 
legislature  saw  the  necessity  of  an  election  of 
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a  special  Judge,  where  the  regular  judge 
could  not  attend,  for  the  reason  that  it  would 
delay  the  trial  of  all  the  cases  ready  to  be  dis< 
posed  of,  and  that  some  one  should  be  sub- 
stituted  other  than  the  chancellor  or  vice- 
chancellor,  whose  courts  are  In  session  at  the 
same  time.  Therefore  the  election  of  a 
special  judge  was  autiiorized.  If,  bowever, 
the  regular  judge  does  attend,  and  cannot 
properly  preside  in  a  particular  case,  what 
action  is  then  required  to  be  taken.  The  sec- 
ond section  of  the  same  act  provides :  "  When 
the  judge  of  the  Jefferson  court  of  common 
flGofi  cannot  properly  preside  in  an  action  or 
special  proceeding  pending  before  blm,  such 
action  or  special  proceeding  shall  be  trans- 
ferred by  the  cleric  of  said  court,  or  the  Judge 
thereof,  to  the  vice-chancellor  of  the  Louis- 
ville cliancery  court,  and  all  further  steps 
and  proceedings  in  such  action  or  special  pro- 
ceeding shall  be  held  before  said  vice-chan- 
cellor; and  if,  for  any  cause,  the  vlce-clian- 
celior  rannot  properly  preside  in  such  action 
or  special  proceeding,  the  same  shall  be  trans- 
ferred to  tbe  Jefferson  circnlt  court,  and  there 
tried."  1  Laws  1883-84,  p.  8.  Tlie  third 
section  of  the  act  provides  that  when  the 
ebancellor  of  tbe  Louisville  chancery  court 
cannot  properly  preeide  in  an  action  before 
bim  it  shall  be  transferred  to  the  vice-chan- 
cellor, and  if  he  cannot  preside  a  special 
judge  may  be  chosen,  as  they  are  in  tbe  cir- 
cuit courts.  Section  4  provides  that  when 
the  vice-chancellor  cannot  preside  in  an  ordi- 
nary action  before  him  he  shall  transfer  it  to 
the  judge  of  the  court  of  common  pleas,  and 
if  that  judge  cannot  preside  it  shall  He  trans-^ 
Cerred  to  the  circuit  court.  Section  5  pro- 
vides that  when  the  vice-chancellor  cannot 
properly  preside  in  an  equitable  action  be- 
fore bim  it  shall  be  transferred  to  the  chan- 
cellor, and  if  he  cannot  preeide  a  specal  judge 
may  be  chosen.  It  is  therefore  appnrent, 
from  tbe  legislation  in  regard  to  tbe  courts 
in  Louisville  and  Jefferson  county,  that 
the  right  to  elect  a  special  judge  in  either 
of  the  courts  mentioned  is  determiaeil  by 
the  statute  on  the  subject,  and  that  spe- 
cial judges  cannot  be  elected  unless  the 
judge  or  the  Judges  of  the  courts  to  which 
the  transfers  are  directed  to  be  made  cannot 
properly  preside.  It  was  the  duty,  therefore, 
of  the  regular  judge,  without  leaving  the 
bench,  to  transfer  this  case  to  the  law  and 
equity  court;  or,  if  he  failed  to  do  so,  it  be- 
camt;  the  duty  of  tbe  clerk  to  make  tbe  trans- 
fer, and  to  so  enter  it  upon  tbe  order-book. 
The  appellant  objected  to  tbe  holding  of  the 
election,  and  to  the  election  of  tbe  special 
judge.  The  regular  judge  had  left  the  bench; 
and  the  statute  requiring  the  clerk  to  make 
tbe  transfer,  and  the  clerk  persisting  in  hold- 
ing the  election  over  its  objection,  and  the  or- 
der so  showing  that  attempt  to  confer  juris- 
diction on  tbe  special  judge,  it  was  not  neces- 
sary, when  that  j  iidge  took  his  seat,  to  make 
.«  motion  to  transfer,  or  to  object  to  his  hear- 
in;;  the  case.  He  had  no  power,  over  such 
objections,  to  try  it.    If  no  objection  had 


been  made  to  the  proceeding,  neither  party 
would  be  allowed  to  complain  of  the  judg- 
ment, because  they  had  the  right  to  consent 
tliat  a  special  judge  or  an  attorney  should  try 
the  case;  and  this  court,  in  the  absence  of  an 
objection,  would  necessarily  assume  that  the 
trial  was  bad  by  the  consent  of  parties.  The 
fact  that  the  name  of  the  vice-chancellor's 
court  has  been  changed  to  that  of  the  "Louis- 
ville law  and  equity  court"  can  make  no  dif- 
ference. The  same  law  or  statute  applies  to 
that  court  that  applied  to  tbe  vice-chancellor's 
court. 

It  is  said  by  counsel  for  the  appellee  that 
the  act  in  question,  authorizing  the  transfer, 
is  in  violation  of  section  28  of  article  4  of  the 
constitution,  which  provides:  "The  general 
assembly  shall  provide  by  law  for  holding 
circuit  courts  when,  for  any  cause,  tbe  judge 
shall  fail  to  attend,  or,  if  in  attendance,  can- 
not properly  preside. "  We  are  unable  to  see 
the  application  of  the  constitutional  question 
to  tbe  case  before  us.  The  common  pleaa 
court  is  a  statutory  court,  having  similar 
jurisdiction,  in  many  respects,  to  tbe  circuit 
court,  and  was  created  in  aid  of  that  court, 
to  relieve  it  of  a  docket  that  imposed  too  much 
labor  upon  its  presiding  judge;  and  it  may 
be  termed  a  "circuit  court,"  for  that  reason, 
but  at  the  same  time  may  be  abolished,  at  tbe 
will  and  pleasure  of  the  legislature,  without 
regard  to  its  duration  as  fixed  by  the  law  cre- 
ating it,  or  the  ju<ige  presiding  over  it.  It 
is  the  creation  of  tbe  legislature;  and  its 
jurisdiction,  connected  with  the  filing,  trial, 
and  transfer  of  cases  brought  within  that 
court,  may  be  regulated  by  the  law-making 
power,  if  not  in  violation  of  the  constitution. 
In  fact,  if  this  question  was  confined  to  the 
circuit  court,  we  perceive  no  constitutional 
objection  to  tbe  transfer  of  civil  cases  from 
that  to  another  court,  if  the  legislature  should 
deem  it  expedient.  The  provision  of  ttie 
constitution  requiring  tbe  legislature  to  pro- 
vide by  law  for  holding  cireuit  courts  when 
tbe  regular  judge  fails  to  attend,  or  cannot 
properly  preside,  does  not  interfere  with  the 
right  of  the  legislature  to  change  tbe  venue 
in  a  civil  case,  or  to  transfer  a  particular  case 
from  one  court  to  another,  or  even  any  num- 
ber of  civil  cases  to  that  court  organized  to 
relieve  the  circuit  court,  and  invested  by  the 
legislature  with  the  jurisdiction.  Such  is 
both  the  legislative  and  judicial  history  of 
the  state.  The  election  of  a  special  judge  be- 
ing without  authority  of  law,  it  was  not  nec- 
essary to  move  to  transfer  the  case  after  the 
special  judge  had  taken  his  seat;  and  the  fact 
that  he  may  have  given  to  the  appellant  a 
fair  trial  cannot  vest  in  him  tbe  power  to  try 
tbe  case.  The  order  of  court  shows  that  the 
defendant  objected  to  the  selection  of  a  judge 
on  tbe  ground  that  the  case  should  be  trans- 
ferred to  the  law  and  equity  court,  and  that 
when  the  special  judge  was  elected,  and  took 
bis  seat,  the  defendant  objected  at  the  time, 
and  the  clerk  overruled  his  objections.  The 
statute  is  imperative  that  the  judge  of  the 
court,  or  tbe  clerk,  shall  m:ike  the  transfer; 
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and,  the  Judge  falling  to  do  so,  the  clerk 
should  have  entered  the  order.  Judgment 
reversed,  and  remanded  for  proceedings  con- 
sistent vith  this  opinion.  The  judge  of  the 
common  pleas  court  will  transfer  the  case.  If 
he  is  unwilling  to  preside,  to  the  law  and 
equity  court,  and  for  proceedings  consistent 
with  this  opinion. 


peuB, 
anty. 


Baclet  e.  WiMN  et  al, 

(Supreme  Court  of  MUaouH.   Dea  SI,  1880.) 

Tbobtb — ^MoBTOAOES — AsEiommrt — Couktb —  P«»- 
BUMFTioN  or  Officiai.  Dutt— Hbibs. 

1.  A  purcbaser  of  land,  with  a  full  knowledge 
of  an  equitable  title  in  another,  becomes  a  trustee 
of  the  legal  title,  for  the  benefit  of  the  equitable 
owner. 

2.  The  assignee  of  a  note  secured  by  mortgage 
cannot  recover  in  ejectment  where  there  is  no  as- 
signment of  the  mortgage,  or  transfer  of  the  legal 
estate,  by  the  mortgagee. 

8.  An  action  to  enforce  a  vendor's  Hen  does  not 
involTe  the  title  to  real  estate,  within  Aots  Mo. 
1874,  p.  860,  S  3,  giving  the  oourt  of  common  pleas 
jnrismction  in  all  el^  actions  except  where  the 
title  to  real  estate  Ls  Involved. 

4.  A  sale  of  land  nnder  ezeoatlon  issued  from 
the  court  of  common  pleas  Is  valid,  as  the  act  es- 
tablishing that  court  gives  it  all  the  powers  of  a 
court  of  record,  and  the  power  to  issue  executions 
is  a  necessary  Incident  to  such  courts. 

5.  The  act  makes  it  the  duty  of  the  judge  to 
certify  the  judgments  of  the  court  of  common  pleas 
to  the  circuit  court;   and,  until  the  contrary  ap- 

it  will  be  presumed  that  he  performed  his 

'6.  A  deed  from  a  widow  to  the  heirs  of  her  de- 
ceased husband  will  not  prevail  as  against  a  sher- 
Ifl's  deed  to  plaintiff,  executed  during  the  life  of 
the  husband,  though  not  recorded  until  after  the 
execution  of  the  deed  from  the  widow  to  the  heirs. 

7.  A  judgment  in  ejectment  for  defendant  is 
not  a  bar  to  the  prosecution  of  another  suit  be- 
tween the  same  parties,  for  the  same  land,  where 
It  does  not  appear  that  an  equitable  defense  was 
pleaded  In  the  former  suit. 

Error  to  drcalt  court,  Macon  county;  An- 
drew Ellison,  Judge. 

Sears  <£  (htthrU  and  Berry  A  TTiompiton, 
for  plaintiff  in  error.  B.  R.  Dj/aart,  for  de- 
fendants in  error. 

Black,  J.  This  is  ejectment  for  120  acres 
of  land,  the  same  being  a  part  of  school  sec- 
tion 16,  in  township  59,  range  16,  in  Macon 
county.  The  defendants  Winn  and  Epper- 
son are  the  tenants  of  James  D.  Sparrow, 
who  is  the  curator  of  the  estates  of  David  B. 
and  Thomas  M.  Edwards,  minor  heirs  of  Ed- 
ward Edwards,  deceased.  Sparrow  was  made 
a  defendant  on  his  own  motion,  and  defends 
for  bis  wards,  though  tliey  are  not  made  de- 
fendants. The  answer  of  Sparrow  sets  up, 
«nd  he  made  full  proof  of,  the  following  facts: 
On  the  iid  Noveml)er,  1847,  the  sheriff  of  Ma- 
eon  county,  pursuant  to  an  order  of  the  coun- 
ty court,  sold  one  of  the  three  40-acre  tracts 
to  Blan,  who  paid  the  purchase  price;  and  in 
October,  1850,  the  county  court  ordered  the 
clerk  to  certify  the  fact  of  payment  to  the 
leglster  of  lands,  to  the  end  that  a  patent 
should  be  issued  to  Blan.  He  conveyed  to 
"Wilson,  who  purchased  the  other  two  40-acre 
tracts  in  1850,  nnder  an  order  of  sale  made 


by  the  oonn^  oourt.  In  1853,  Wilson  con- 
veyed the  120  acres  to Trewitt,  who  assumed 
nnd  paid  the  purchase  price  of  the  80  acres 
agreed  to  be  paid  by  Wilson.  In  1858,  Trew- 
itt conveyed  to  Estes,  and  he  conveyed  to 
Agee  in  1865;  and  the  latter  conveyed  to  Ed- 
ward Edwards  by  a  deed  dated  the  18th  June, 

1870.  Edward  Edwards  died  in  possession, 
in  1877,  leaving  a  widow  and  the  two  minor 
children  before  named.  Edward  Edwards, 
and  those  under  whom  he  claimed,  had  been 
in  possession  since  1850;  but  no  patent  whs 
ever  issued  by  the  state  to  the  above-named 
purchasers  or  their  grantees.  By  a  deed 
dated  and  recorded  on  the  8d  April,  1880, 
the  widow  of  Edward  Edwards  conveyed  her 
interest  to  the  wards  of  defendant  Sparrow. 

1.  To. defeat  this  equitable  title  in  ths 
minor  heirs  of  Edward  Edwards,  the  plain- 
tiff rellee  upon  three  titles.  The  first  is  a 
patent  from  the  state  to  Edward  A.  Edwards, 
dated  the  25th  January,  1884,  and  a  deed 
from  him  to  the  plaintiff  Bailey,  dated  in  tho 
following  February.  The  patent  is  based 
upon  a  stile  of  the  school  lands  said  to  have 
been  made  In  January,  1884;  and  Edward  A. 
Edwards  became  the  purchaser,  at  91.35  per 
acre.  The  land  had  been  sold  many  years 
before  to  Blan  and  Wilson,  and  the  purchase 
price  paid  into  the  township  school  fund;  and 
it  is  difficult  to  account  for  this  last  sale  on 
any  other  theory  than  this:  that  it  was  sold 
through  the  manipulations  of  Edward  A.  Ed- 
wards. Be  that  as  it  may,  Edward  A.  Ed- 
wards had  previously  sued  Sparrow  in  eject- 
ment for  this  land,  and  failed  in  hie  suit. 
He  had  rnll  knowledge  of  the  equitable  title 
of  Edward  Edwards  and  his  heirs.  Conced- 
ing that  Edward  A.  Edwards  acquired  the 
legal  title  by  the  patent,  still  he  acquired  it 
with  actual  notice  and  knowledge  of  the  equi- 
table title  In  the  heirs  of  Edward  Edwards. 
He  is  but  a  trustee  of  the  leg>il  title,  and 
holds  it  for  the  benefit  of  the  equitable  title; 
and,  unless  he  has  acquired  the  equitable 
title,  the  defendants  should  prevail  in  this 
salt.  Sensenderfer  v.  Kemp,  83  Mo.  581; 
Swisher  v.  Sensenderfer,  84  Mo.  104.  As  to 
tlie  plaintiff,  Bailey,  little  need  be  said.  Ed- 
ward A.  Edwards  testified  that  there  was  no 
understanding  between  him  and  Bailey 
whereby  the  latter  is  to  deed  back  the  land  in 
case  the  plaintiff  should  succeed  in  this  suit; 
but  he  says  Bailey  paid  nothing  for  the  land, 
and,  if  he  fails  in  this  snit,  is  to  pay  nothing. 
It  is  clear  that  Bailey  is  prosecuting  this  suit 
for  Edward  A.  Edwards,  and  occupies  no 
better  position  than  would  Edwards,  if  he 
were  the  plaintiff. 

2.  The  second  alleged  title  of  the  plaintiff 
is  this:  Edward  Edwards  and  his  wife,  by 
tbeir  mortgage  deed,  dated  the  11th  January, 

1871,  conveyed  the  120  acres  of  land  to  David 
W.Williams,  to  secure  a  note,  of  the  same 
date,  executed  by  Edwards  and  payable  to 
Williams,  for  8670,  due  in  two  years.  Da- 
vid W.  Williams  acknowledged  satisfaction  in 
full  on  the  margin  of  the  record,  under  date 
of  13th  August,  1879.    Plaintiff,  however^ 
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produced  in  evidence  the  note,  with  two  as- 
signmenta  indorsed  thereon, — one  from  Will- 
iams to  Edward  A.  Edwards,  and  the  other 
from  him  to  plaintiff.  Edward  A.  Edwards 
testiiled  that  he  purchased  this  note  from 
Williams  on  the  9th  August,  1879,  and  had 
it  assigned  to  himself  on  that  day,  and  that 
the  marginal  satisfaction  was  made  without 
his  knowledge  or  consent,  and  after  he  had 
become  the  owner  of  the  note.  He  says  he 
bad  previously  contracted  for  the  note,  had 
made  several  {Ayments,  and  that  the  payment 
of  8206.20  on  the  9th  August  was  the  last 
one.  Concede  that  Edward  A.  Edwards  be- 
came the  owner  of  the  note  by  assignment, 
and  that  he  assigned  it  to  plaintiff;  still  we 
do  not  see  bow  the  plaintiff  can  recover  In 
this  action  of  ejectment  on  the  mortgage. 
There  is  no  doubt  but  a  mortgagee,  after  con- 
dition broken,  may  recover  in  ejectment 
aj;ainst  the  mortgagor,  and  those  claiming 
under  him.  Sutton  v.  Mason,  38  Mo.  120; 
Johnson  v.  Houston,  47  Mo.  230.  The  assign- 
ment of  the  debt  carries  the  security,  so  that 
the  assignee  may  foreclose  the  mortgage;  but 
the  mortgagee  mtiy  recover  in  ejectment,  be- 
cause, after  condition  broken,  be  is  in  law 
regarded  as  the  owner  of  the  estate.  The 
legal  title  vests  in  him  for  tlie  protection  of 
the  debt,  but  for  no  other  purpose.  Before 
the  assignee  of  the  debt  can  recover  in  eject- 
ment, he  must  show  a  transfer  of  this  legal 
estate  to  himself.  We  have  held  that  the 
beneficiary  in  a  deed  of  trust  to  secure  the 
payment  of  a  debt  cannot  maintain  ejectment 
after  condition  broken.  Siemers  v.  Schrader, 
88  Mo.  20.  So,  in  case  of  an  ordiifary  mort- 
gage, the  mere  assignment  of  the  debt  does  not 
vest  the  title  of  the  mortgagee  to  the  land  in 
the  assignee.  Jones,  Mortg.  (4th  Ed.)  §  818. 
In  the  present  case  there  was  no  assignment 
of  the  mortgage,  or  transfer  of  the  estate  by 
the  mortgagee;  and  it  follows  from  what  has 
been  said  that  plaintiff  cannot  recover  on  the 
mortgage,  even  if  be  is  the  owner  and  holder 
of  the  note. 

S.  For  a  third  title,  the  plaintiff  put  in  ev- 
idence a  sheriff's  deed  to  Edward  A.  Edwards 
dated  the  15th  July,  1875.  This  deed  was 
made  by  virtue  of  a  sale  under  a  special  exe- 
cution issued  upon  a  judgment  of  the  Macon 
county  court  of  common  pleas  in  favor  of  one 
David  W.  Edwards,  and  against  Edward  Ed- 
wards, rendered  on  the  2Bth  April,  1875.  By 
the  second  section  of  the  act  establisliing  that 
court,  (Acts  1874,  p.  256,)  it  is  provided: 
"Said  court  *  •  •  shall  have  power  and 
jurisdiction  within  said  county  as  follows: 
First,  concurrent  original  jurisdiction  in  all 
civU  actions  with  the  circuit  court,  except 
where  the  title  to  real  estate  shall  be  in- 
volved." The  point  is  made  that  the  com- 
mon pleas  court  had  no  jurisdiction  of  the 
suit,  because  it  involved  the  title  to  real  es- 
tate, and  that  the  deed,  and  decree  upon  which 
it  is  based,  are  void.  The  pleadings  in  that 
case  are  not  in  evidence,  but  from  the  decree 
it  appears  the  suit  was  one  of  David  W.  Ed- 
wards against  Edward  Edwards.    The  find- 


ings made  by  the  court  disclose  the  followini; 
facta:  These  two  persons  purchased  the  120 
acres  of  land  from  Andrew  Agee  in  1869,  at 
the  agreed  price,  $1,600.  They  paid  at  the 
time  of  the  purchase  SI, 000,  of  which  amount 
David  paid  9400  and  Edward  $600.  David 
gave  Agee  bis  note  for  the  balance  of  the 
purchase  price,  namely,  $600 ;  and  Agee  ex- 
ecuted to  David  a  bond  for  deed.  David 
turned  this  title-bond  over  to  Edward,  and 
the  latter  paid  the  debt  due  to  Agee,  and  re- 
ceived a  deed.  Edward  executed  his  note  to 
David  for  $400,  being  the  amount  paid  br 
the  latter  to  Agee.  The  decree  establishes  a 
vendor's  lien  in  favor  of  David  for  $498.50, 
being  the  amount  due  him  on  the  last-nHinnl 
note,  subject  to  a  mortgage  ("deed  of  trust," 
it  is  called)  from  Edward  Edwards  to  David 
W.  Williams.  From  this  statement  it  will 
be  seen  the  suit  was  one  for  the  sole  purpose 
of  enforcing  a  vendor's  lien.  This  court  has 
appellate  jurisdiction  "in  cases  involving 
title  to  real  estate. "  It  has  been  theconstant 
ruling,  under  this  clause  of  the  constitution, 
that  cases  having  for  their  sole  object  the  en- 
forcement of  tax-bills  and  mechanics'  liens, 
and  the  foreclosure  of  mortgages,  do  not  in- 
volve the  title  to  real  estate.  Baler  v.  Ber- 
berich,  77  Mo.  414;  Granite  Co.  v.  fiobl).  97 
Mo.  46,  11  S.  W.  Rep.  225;  Corrigan  v.  Mor- 
ris, 97  Mo.  174, 10  S.  W.  Rep.  880.  It  is  not 
enough  that  the  judgment,  when  carried  into 
execution,  will  affect  the  title  to  land.  The 
title  must  be  involved  in  the  suit  itself,  and 
be  a  matter  about  which  there  is  a  contest. 
In  the  case  before  us  there  was  no  contest, 
controversy,  or  dispute  as  to  who  had,  or  via 
entitled  to  have,  the  title  to  the  land.  The 
court  was  not  called  upon  to  make  any  ailjn- 
dication  concerning  the  title.  Edward  Ed- 
wards was  the  admitted  owner.  We  cannot 
see  that  this  case  differs  in  principle  from 
one  to  enforce  other  liens.  We  conclude  the 
suit  did  not  involve  title  to  real  estate,  and 
the  case  was  therefore  within  the  jurisdic- 
tion of  the  common  ple.'ts  court. 

4.  Further  objections  are  made  to  the 
sheriff's  deed  because  the  execution  was  is- 
sued out  of  the  common  pleas  court,  and  not 
the  circuit  court,  and  because  it  does  not  ap- 
pear that  a  transcript  of  the  judgment  was 
filed  in  the  office  of  the  clerk  of  the  circuit 
court.  The  act  establishing  the  common 
pleas  court  gives  to  it  all  the  irawers  of  a 
court  of  record,  and  provides  that  transcripts 
from  justices  of  the  peace,  for  a  designated 
portion  of  the  county,  may  be  filed  therein; 
and  that  sales  of  real  estate  under  its  judg- 
ments and  decrees  must  be  made  at  same 
term  thereof,  and  "be  conducted  in  all  re- 
spects as  sales  under  executions  issued  from 
the  circuit  court."  The  third  section  pro- 
vides: "Thejodgment  of  said  court  shall  be 
a  lien  upon  real  estate,  and  in  all  other  respects 
have  the  same  force  and  effect  of  Judgment  of 
the  circuit  court,  after  a  transcript  of  such 
judgment  shall  be  filed  in  the  circuit  clerk's 
office,  and  issuing  of  executions  thereon;  and 
sales  of  real  and  personal  estate  shall  be  gov- 
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«rned  hj  the  same  laws  that  govern  each 
matters  in  the  circuit  court. "  And  it  is  made 
"the  duty  of  the  judge  of  said  court  to  file  in 
the  office  of  the  clerk  of  the  circuit  court  a 
certiflcate  of  all  judgments  rendered  and 
transcripts  filed  in  said  court  within  six  days 
after  the  rendition  or  filing  thereof,  setting 
forth  briefly  the  names  of  the  plaintiff  and 
defendant,  and  the  amount  and  dat«  of  judg- 
ment." The  act  establishes  s  court,  and  in 
general  terms  confers  upon  it  the  powers  and 
duties  of  a  court  of  record.  The  power  to 
issue  executions  is  an  Incident  to  such  courts, 
unless  denied;  and  no  such  denial  is  found 
in  the  act.  On  the  contrary,  it  contem- 
plates, throughout  the  various  provisions, 
that  the  court  thereby  created  sliail  tiave  the 
power  to  carry  into  effect  its  own  judgments, 
as  well  as  those  of  justices  of  the  peace. 
The  execution  was  sued  out  of  the  proper 
court. 

That  part  of  the  third  section  first  quoted 
Is  involved,  and  the  meaning  is  not  clear.  It 
provides  for  the  filing  of  a  transcript  of  the 
judgment  in  the  circuit  court.  The  tran- 
script here  mentioned  must  be  the  certiBcate 
of  judgments  mentioned  in  the  subsequent 
part  of  the  section.  The  certificate  which 
the  judge  is  required  to  make  must  state  the 
names  of  the  parties  to  tlie  suit,  and  the 
amount  and  date  of  the  judgment.  It  can- 
not be  that  the  legislature  in^nded  that  both 
a  full  transcript  and  the  certiflcate  should  be 
filed  in  the  office  of  the  clerk  of  the  circuit 
court.  As  executions  must  issue  from  the 
common  pleas  court  to  carry  into  effect  its 
jadgments,  no  reason  is  seen  why  a  full  tran- 
script of  the  judgment  should  be  filed  in  the 
circuit  court.  This  special  court  held  its 
terms  at  New  Cambria,  away  from  the 
county-seat,  where  the  public  records  were 
kept;  and  the  chief  object  in  requiring  the 
judgments  to  be  certified  to  the  circuit  court 
was  that  there  might  be  evidence  in  that 
court  of  the  existence  of  judgments  in  the 
common  pleas  court.  The  duty  of  certifying 
the  judgments  to  the  circuit  court  is  devolved 
upon  the  judge,  and  not  the  parties  litigant; 
and,  until  the  contrary  appears,  it  wilt  be 
presumed  that  he  performed  the  duty  thus 
enjoined  upon  him.  Even  if  he  failed  to  file 
the  certiflcate  or  transcript  in  the  olfice  of 
tbe  clerk  of  the  circuit  court,  we  do  not  say 
or  intimate  that  tbe  sale  would  be  void. 

5.  Thesheriff'sdeed  was  executed  in  1875. 
before  the  death  of  Edward  Edwards,  but 
not  recorded  until  May  4,  188U.  The  deed 
from  the  widow  to  tbe  minor  heirs  of  Ed- 
ward Edwards  was  executed  on  the  3d  April, 
1880;  and  the  defendants  base  a  claim  on  tbe 
priority  of  this  record.  The  sheriff's  deed, 
though  not  recorded,  was  valid  as  against 
Edward  Edwards.  The  iieirs,  as  against 
their  ancestor's  grantee,  have  no  title  at  all ; 
and  the  widow  has  no  dower,  as  against  a 
vendor's  lien.  It  is  now  the  law  of  this  state 
that  a  deed  from  the  heirs  to  one  for  value, 
and  without  notice,  will  prevail  over  a  prior 
wnrecorded  deed    made   by   the  ancestor. 


Youngblood  v.  Yaatine,  46  Mo.  239.  But 
we  do  nut  see  how  the  heirs  can  build  up  a 
title  by  deetls  from  one  to  the  other,  or  by  a 
conveyance  from  the  widow. 

6.  There  is  in  this  record  a  copy  of  the 
judgment  and  bill  of  exceptions  in  the  for- 
mer ejectment  suit  of  Edward  A.  Edwards 
against  the  defendants  Epperson  and  Spar- 
row. The  judgment  was  for  defendants. 
The  pleadings  in  that  case  are  not  before  us 
in  this  one,  and  there  is  nothing  to  show  that 
any  equitable  defense  was  pleaded;  so  that 
tbe  rule  that  one  judgment  in  ejectment  is 
not  a  bar  to  the  prosecution  of  another  be- 
tween the  same  parties,  for  the  same  land, 
must  be  applied  in  this  case.  Emmel  v. 
Hayes,  ante,  521,  and  cases  cited,  (not  yet 
officially  reported.)  The  judgment  is  re- 
versed, and  tbe  cause  remanded.    All  concur. 


Statb  m  rel.  Bbll,  Public  Administrator, 
0.  Nolan  tt  al. 

(Supreme  Court  of  MUeouri.   Jan.  37, 1890.) 

Public  Ashinistbatob — ^Boitd — ^Rauixsa  or 
Snavrr. 

1.  Rev.  St.  Mo.  1870,  t  807,  making  pabUo  ad- 
mlDlstrators  "subject  to  the  aame  datles,  penal- 
ties, proTlsions,  aad  proceedings  as  are  enjoined 
upon  or  authorized  against  executors  and  adminlv 
trators  by  this  chapter,  as  far  as  tbe  same  may  be 
applicable,  "does  not  exclude  public  administrators 
and  their  sureties  from  the  benefits  of  chapter  66, 
section  8906  et  seq.,  providing  for  the  discharge  of 
sureties  on  oificlal  bonds,  and  limit  them  to  the 
provisions  for  sureties  on  executors'  and  adminis- 
trators' bonds. 

3.  A  pleading,  alleging  an  application  for  dis- 
charge as  surety,  made  "after  due  notice  as  re- 
quired by  law, "  and  setting  out  the  record  of  the 
proceedings,  which  recites  the  presence  of  the 
principal  on  the  hearing  of  the  application,  shows 
proper  notice  to  the  principaL 

8.  If  Rer.  St.  Mo.  1879,  {  lOM,  requiring  an  or- 
der for  a  special  term  of  a  court  to  be  entered  by 
tbe  court  m  term-time,  applies  to  probate  oonrto, 
it  will  he  presmned.  In  the  absence  of  any  showing 
on  the  subject,  that  a  special  term  of  that  court 
was  held  in  pursuance  of  an  order  so  entered. 

4.  Under  Rev.  St.  Mo.  1879,  S  8774.  providing 
that  no  exceptions  shall  be  considered  on  appeal 
except  those  that  have  been  expressly  decided  l>y 
the  lower  court,  and  section  8776,  providing  that 
judgments  shall  not  be  reversed  except  for  error 
materially  affecting  the  merits  of  the  action,  a 
judgment  overruling  a  demurrer  to  the  answers  of 
some  of  the  defendants  will  not  be  reversed  be- 
cause of  the  omission  to  render  judgment  against 
a  defendant  in  default;  the  plaintiff  not  having  in- 
dicated any  wish  to  take  judgment  against  that 
defendant. 

Appeal  from  circuit  court,  Jackson  county. 

Pkkintifl  brought  this  action  to  recover  for 
an  alleged  breach  of  the  olficial  bond  of  the 
former  public  administrator  while  in  charge 
of  tbe  same  estate.  Defendants  are  the  prin- 
cipal in  that  bond  and  his  sureties.  The  de- 
fendant principal  entered  his  appearance,  but 
made  no  defense.  The  sureties  filed  answers 
to  the  effect  that  prior  to  the  alleged  breach 
they  had  been  released  from  subsequent  lia- 
bility as  sureties  by  proceedings  under  chap- 
ter 66,  Bev.  St.  1879,  §  3906  et  seq.    The  an- 
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Bwers  state  the  particular  steps  taken  in  that 
belialf,  and  recite  the  record  entries  of  the 
probate  court  of  Jackson  county,  referred  to 
in  the  opinion,  which  are  as  follows: 

"  Jaa.  Horrigan  vs.  George  N.  Nolan,  Pab. 
Adnir.,  Ac.  December  7th,  1881.  Now  at 
this  day  comes  the  petitioner,  bj  his  attor- 
ney, as  well  as  the  defendant,  by  bis  attor^ 
ney,  and,  it  appearing  to  the  satisfaction  of 
the  court  thitt  the  petitioner,  James  Horri- 
gan, has,  since  he  became  one  of  the  sureties 
of  the  defendant  on  his  official  bond,  re- 
moved from  the  county  of  Jackson,  it  is  or- 
dered that  the  prayer  of  the  petitioner  be 
granted,  and  that  tlie  said  defendant,  as  pub- 
lic administrator,  as  aforesaid,  be  required  to 
file  a  new  bond,  as  such  public  administra- 
tor, In  the  sum  of  twenty  thousand  dollars, 
(820,000,)  on  or  before  the  7th  day  of  Fefora- 
ary.  1882." 

"Special  term,  Feb.  7,  1882.  Now  at  this 
day  comes  O.  P.  W.  Bailey,  judge  of  the  pro- 
bate court  of  Jackson  county,  Missouri,  and 
orders  that  a  special  term  oC  said  court  be 
held  on  this  day,  and  at  which  said  special 
term  the  following  proceedings  were  had  and 
made,  to-wit:  In  the  matteiof  the  new  bond 
of  George  N.  Nolan  as  public  administrator 
of  Jackson  county.  Now  at  this  day  the 
court  approves  the  new  bond  of  said  public 
administi-ator  (heretofore  filed)  herein,  in  the 
sum  of  twenty  thousand  dollars,  conditioned 
as  tlie  law  directs,  with  John  Endres,  Joseph 
H.  Green,  Patrick  Mugan,  Henry  T.  Here- 
ford, and  D.  S.  Self  as  securities  thereon. 
Ordered  that  court  do  now  adjourn.  O.  P. 
W,  Bailey,  Judge." 

To  these  defensesplaintifl  demurred,  un- 
snocessf  nlly.  He  then  elected  to  stand  by  the 
demurrers,  and  appealed. 

Bev.  St.  Mo.  1879,  sec.  1044.  "Special  or 
adjourned  sessions  of  any  court  may  be  held , 
in  pursuance  of  such  proclamation,  or  in  con- 
Unoation  of  the  regular  term^  when  so  or- 
dered by  the  court  in  term-time;  the  order 
being  entered  In  its  records."  Sec.  8774. 
"No  exceptions  shall  be  taken  In  an  appeal 
or  writ  of  error  to  any  proceedings  in  the  cir- 
cuit court,  except  such  as  shall  hare  been  ex- 
pressly decided  by  such  court."  Sec.  8775. 
"The  supreme  court  shall  not  reverse  the 
judgment  of  any  court,  unless  it  shall  believe 
that  error  was  committed  by  such  court 
against  the  appellant  or  plaintifT  in  error,  and 
materially  affecting  the  merits  of  the  ac- 
tion." 

Wash.  Adams,  for  appellant.  A.  M.  Allen, 
for  respondents. 

Barclay,  J.,  {after  Hating  the  J^eteA 
The  defense  of  the  sureties  on  the  original 
bond  of  the  public  administrator  is,  in  sub- 
stance, that  one  of  them,  in  November,  1881, 
filed  in  the  probate  court  of  Jackson  county 
his  petition,  duly  verified,  for  discharge  from 
further  liability  liecause  of  his  removal  from 
the  county;  that  after  "due  notice,  ns  required 
by  law,"  to  the  administrator,  the  application 
was  heard,  and  resulted  in  an  order  of  that 


court  granting  the  application,  and  requiring 
the  administrator  to  file  a  new  bond  on  or  be- 
fore February  7,  1882.  Before  that  date  the 
new  bond  was  approved  and  filed  in  compli- 
ance with  the  former  order,  if  the  probate 
record  of  Febniary  7,  1882,  is  to  be  taken  ai 
yalid,  respecting  which  more  will  be  said  later 
on.  This  outline  of  the  defense  is  sufficient 
to  show  the  principal  issue  in  the  case. 

Plaintiff  contends  that  chapter  66,  Hev.  St. 
1879,  entitled  "Of  Sureties,  and  Their  Dis- 
charge, "  has  no  application  to  public  admin- 
istrators. The  trial  court  held  that  it  did  ap- 
ply to  such  oflicers.  Several  sections  of  our 
statutes  bear  more  or  less  di  rectly  on  the  ques- 
tion thus  presented.  In  thechapteron  "Ad- 
ministration" we  find  provisious  nuLking  the 
public  administrator  of  Jackson  and  other 
counties  an  elective  officer,  empowering  the 
eourt  to  demand  of  him,  from  time  to  time, 
such  additional  security  as  the  condition  of 
the  estates  in  his  charge  may  require,  (Bev. 
St.  1879,  §  308,)  and  farther  declaring  that, 
"in  addition  to  the  provisions  of  this  artide. 
he  and  his  securities  shall  have  the  same 
powers  as  are  conferred  upon,  and  be  subject 
to  the  same  duties,  penalties,  provisions,  and 
proceedings  as  are  enjoined  upon,  or  authar- 
ieed  against,  executors  and  administrators  by 
this  chapter,  ao  far  as  the  same  may  be  ap- 
pllcaWe."  Rev.  St.  1879,  §  307.  We  read 
also,  in  the  general  law  of  administratioo, 
(Rev.  St.  1879,)  the  following:  "Sec.  28.  If 
any  person  bound  as  security  in  the  execu- 
tor's or  Administrator's  bond  file  in  the  pro- 
bate court  an  aflBdavit  stating  ttiat  the  affiant 
has  siifiicient  canse  to  believe,  and  does  be- 
lieve, his  co-security  has  died,  or  has,  or  is 
likely  to,  become  insolvent,  or  has  removed 
from  the  state,  or  that  the  principal' In  such 
bond  has,  or  is  likely  to,  become  insolvent,  or 
is  wasting  the  estate,  and  shall  have  given  to 
Uie  principal  in  such  bond  at  least  ten  days' 
notice  of  such  complaint,  the  oonrt  shall  ex- 
amine into  the  complaint.  See.  29.  If  the 
court  shall  find  the  complaint  mentioaed  in 
either  of  the  preceding  sedUons  to  be  Just,  it 
shall  order  another  t>ond,  and  sufficient  secu- 
rity, to  be  given.  Sec.  80.  Such  additional 
bond,  when  given  and  approved,  aliall  dis- 
charge the  former  seeuritiM  from  any  Salnl- 
ity  arising  from  any  misconduct  of  the  prin- 
cipal after  filing  the  same;  and  snoh  tonner 
securities  shall  only  be  liable  for  such  mis- 
oonduct  as  happened  prior  to  the  giving  of 
snch  new  bond.  Sec  31.  If  sneh  person  fail 
to  give  such  additional  bond  and  aecarity  with- 
in ten  days  after  the  making  of  snch  order, 
it  shall  be  the  duty  of  the  court  to  revolce  his 
letters;  and  his  anthorityfrom  that  time  shall 
cease. "  The  sections  of  law  (Bev.  St.  1879) 
upon  which  the  defense  ceties  are  these:  "See. 
S906.  Any  person  bound  as  snicty  in  any 
bond  given  by  any  officer,  to  seeare  the  faHtli- 
f  ul  performance  of  the  duties  of  such  officer, 
may,  on  his  petition  in  writing,  addressed  to 
the  court  authorized  by  law,  for  the  time  be- 
ing, to  take  and  approve  such  official  bonds, 
be  discharged  from  all  future  liahility  on  such 
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official  bond.  Sec.  8907.  The  petition  shall 
set  fortb  tlie  facts  opon  which  the  applioation 
tor  a  discharge  is  founded,  and  shall  be  veri- 
8ed  bj  the  affidavit  of  the  petitioner,  thereto 
annexed."  Sections  3908.  S909.  provide  for 
notices  to  the  principal.  "Sec.  3910.  The 
oonrt  to  whom  the  petition  is  addressed  shall 
hear  the  application,  and  may,  on  examina- 
tion thereof,  in  their  discretion,  make  an  or- 
der requiring  the  principal  in  such  bond  to 
give  a  new  bond,  with  sureties,  for  the  per- 
formance of  his  official  duties.  Sec.  3911.  If 
such  bond  be  given,  it  shall  be  taken,  ap- 
proved, and  filed  in  the  sume  manner  that 
the  official  bond  of  such  officer  is  required  by 
law,  for  the  tiine  being,  to  be  taken,  ap- 
proved, and  Hied.  Sec  .3912.  When  such 
new  bond  is  taken,  approved,  and  filed,  it 
shall  immediately  operate  as  a  discharge  of  all 
the  sureties  in  the  former  bond  from  all  lia- 
bility arising  from  any  subsequent  miscoa- 
duct  or  default  of  the  principal  therein;  and 
such  sureties  shall  thenceforth  be  liable  on 
BDch  bond  only  for  such  breaches  thereof  as 
shall  have  happened  prior  to  the  taking,  ap- 
proving, and  filing  of  the  new  bond." 

That  the  language  of  these  latter  sections 
includes  public  administrators,  as  well  as  oth- 
er officers,  is  evident  at  a  glance,  unless  it  is 
affected  by  the  provisions  of  law  relating  to 
the  special  subject  of  administration. 

PlaintifF  claims  that  tlie  terms  of  section 
807,  above  qnoted.  limit  sureties  o^  a  public 
administrator  to  the  roo<le  nnd  grounds  men- 
tioned in  sections  28  to  31  (liev.  St.  1879)  in 
moving  for  a  discharge  from  future  liability 
on  the  bond,  and  thereby  excluding  resort  by 
them  to  proceedings  under  sections  3906- 
8912.  Wliether  or  not  sections  28  to  31, 
Rev.  St.  1879,  "may  be  applicable"  to  public 
adminiatratora  and  their  sureties,  it  will  not 
be  necessary  to  decide  in  this  case.  It  was 
held  by  the  St.  Louis  court  of  appeals,  in 
State  V.  WollT,  10  Mo.  App.  95,  that  they 
were  not  applicable;  but,  without  approving 
or  disapproving  that  opinion,  we  are  agreed 
in  rulirg  that,  whether  they  are  applicable  or 
not.  the  sureties  on  the  official  bond  of  such 
an  officer  are  not  precluded  from  resorting  to 
proceedings  under  chapter  66,  Rev.  St.  1879, 
to  terminate  their  liability.  The  question 
whether  a  general  statute  is  repealed  in  part 
by  legislation  on  a  special  or  particular  topic 
isoften  one  of  legislative  intent,  to  be  solved 
by  a  view  of  the  whole  subject,  in  the  light 
of  the  general  rules  for  the  construction  of 
laws.  Sections  28-81,  if  applicable,  could  be 
^plied  to  sureties  of  public  administrators 
only  by  reason  of  the  general  language  con- 
tained in  section  307.  We  think  that  lan- 
guage does  not  evidence  any  intent  of  the 
law-makers  to  exclude  public  administrators 
and  their  sureties  from  the  benefits  of  chap- 
ter 66,  Rev.  St.  1879,  §  3906  et  seq.,  or  to  in- 
graft an  exception  against  thera  upon  a  rule 
apparently  designed  to  apply  to  all  public  of- 
ficers alike.  It  may  be  remarked,  in  passing, 
tbat  the  substitution  of  a  new  for  an  old 
bond,  under  the  sections  last  mentioned,  has 


an  effect  entirely  different,  on  the  liability  of 
former  sureties  on  tho  old  bond,  from  that 
which  follows  the  giving  of  additionaJ  secu- 
rity by  the  public  administrator  under  section 
803,  Rev.  St.  1879.  The  latter  is  cumulative 
merely.  Nothing  that  has  been  said  in  this 
case  is  intended  to  imply  that  the  giving  of 
such  additional  bond  would  terminate  the  lia- 
bility of  sureties  upon  the  prior  l}ond  of  pub- 
lic administrators,  then  in  force. 

2.  Plaintiff  next  urges  that  the  formal 
steps  taken  for  the  discharge  of  the  sureties 
in  1881-82  were  fatally  defective  and  insuffi- 
cient. We  have  examined  the  objections  to 
that  effect,  and  find  them  untenable.  It  is 
hence  unnecessary  to  decide  whether  any  of 
them,  if  sustained,  would  have  a  vital  bear- 
ing on  the  result  readied  herein.  It  Is 
claimed  that  the  answers  do  not  show  proper 
notice  to  the  administrator  of  the  application 
of  the  surety  for  discharge.  The  allegation 
is  that  the  surety,  "after  due  notice,  as  re- 
quired by  law,  applied  to  the  probate  court," 
etc.  But  further  on  appears  the  entry  of  the 
court,  recording  its  action  on  the  application. 
That  record  recites  the  presenceof  the  admin- 
istrator at  the  bearing  of  the  surety's  peti- 
tion, when  the  order  tor  new  bond  was 
made.  Taken  together  these  facts  undoubt- 
edly satisfy  the  lequirements  of  law  regard- 
ing notice. 

It  is  next  asserted  that  the  approval  of  ttie 
new  bond,  which  the  statute  makes  essentia) 
to  release  the  old  sureties,  was  void,  because 
made  at  a  special  term  of  the  probate  court. 
The  defendant's  answers  do  not  show  wheth- 
er or  not  any  order  for  the  special  term  had 
been  previously  made  by  the  court  in  term- 
time,  under  section  1044,  Rev.  St.  1879,  as- 
suming that  section  applicable  to  probate 
courts.  Without  determining  whether  such 
prior  order  for  a  special  term  was  essentia]  to 
the  validity  of  the  latter,  in  view  of  tlie  laji- 
guagp  of  section  1180,  Sev.  St  1879,  it  is 
sufficient  to  say  that,  in  the  absence  of  any 
showing  OB  the  subject,  it  should  be  assumed 
tliat  the  special  term  waspn^erly  and  lawful- 
ly heid.  Such  presumption  of  jurisdiction 
has  been  expressly  held  by  this  court  to  bia 
applicable  to  proceedings  in  the  probate 
courts  of  Uiasouri.  Johnson  v.  Beazley,  65 
Mo.  250. 

It  is  suggested  that  plaintiff  was  at  least 
entitled  to  judgment  against  defendant  No- 
lan, wboappeared,  but  did  not  file  an  answer 
in  this  cause.  The  point  was  not  made  in 
the  trial  court  by  motion  for  a  default 
against  him  or  otherwise.  The  case  was 
disposed  of  there  on  the  issue  of  the  sufficien- 
cy of  the  answers;  and  plaintiff's  action 
must  be  taken  as  amounting,  in  effect,  to  a 
dismissal  as  to  Nolan.  If  this  was  not  in- 
tended, be  should  have  indicated  in  some 
manner,  in  the  circuit  court,  his  intention  or 
wish  to  take  judgment  against  Nolan.  Not 
having  done  so,  he,  cannot  now  raise  the 
point  for  the  first  time  here.  It  has  no  bear- 
ing on  the  substantial  merits  of  the  ease. 
Rev.  St.  1879.  §g  3774,  3775. 
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The  assignments  of  error  are  unfounded. 
The  judgment  is  affirmed;  all  the  judges  cod- 
curring. 


CiTT  OF  St.  Louis  «.  Marchbl. 

{Supreme  Court  of  MUsourl.    Jan.  87, 1890.) 

Violation  of  Citt  Ohdtnasoi! — Appbai, — CSonsti- 

TOTIONAL  Law. 

1.  Under  Rev.  St  Mo.  1879,  App.  p.  1515,  $  36, 
giving  an  appeal  to  thedefendant  from  a  judgment 
of  the  St.  Louts  court  of  criminal  correction,  and 
providing  for  writ  of  error  upon  any  final  judgment 
of  said  court,  the  city  of  St.  Louis  cannot  appeal 
from  a  judsinent  of  acquittal  of  the  defendant, 
sued  for  violation  of  an  ordlnanoe,  as  the  charter 
of  the  city  does  not  authorize  appeals  in  such  cases, 
and  Rev.  St.  Ho.  1879,  i  1986,  authorizing  appeals 
by  the  state  when  an  indictment  is  quashed,  or 
judgment  thereon  Is  arrested,  does  not  apply  to 
such  cases. 

a.  The  provisions  of  section  26,  giving  appeals 
to  the  defendant  only,  does  not  infringe  the  con- 
stitutional right  of  plaintiff  to  a  review  by  the  su- 
preme court  ot  the  judgment,  vlb  it  gives  him  a  con- 
venient and  efficient  mode  of  review  by  writ  of 
error. 

Appeal  from  St.  Louis  court  of  criminal 
correction ;  E.  A.  Noonan,  Judge. 

The  defendant  was  prosecuted  in  one  of 
the  police  courts  of  St.  Louis  for  violating  an 
ordinance  of  the  city,  by  refusing  to  connect 
certain  premises  with  the  adjacent  sewer, 
pursuant  to  the  order  of  the  health  commis- 
sioner to  that  effect.  The  case  was  tried  be- 
fore a  jury.  The  defendant  was  acquitted. 
The  plaintiff  appealed  to  the  St.  Louis  court 
of  criminal  correction.  At  the  trial  anew  in 
the  latter  court  there  resulted  a  flnding  and 
judgment  for  defendant,  from  which  plaintiff 
has  appealed  to  this  court.  Rev.  St.  Mo.  1879, 
App.  p.  1515,  §  26,  provides  that  "an  appeal 
shall  be  allowed  the  defendant  from  any  final 
judgment  of  said  court  to  the  supreme  court, 
(St.  Louis  court  of  appeals,)  if  applied  for 
within  ten  days  after  the  rendition  of  such 
judgment,  but  not  otherwise.  The  manner 
of  taking  such  appeals  shall  be  the  same,  as 
near  as  may  be,  as  is  prescribed  by  law  for 
[taking]  appeals  from  circuit  courts  in  crim- 
inal cases.  Writs  of  error  shall  be  allowed 
upon  any  final  judgment  of  said  court,  and 
may  be  prosecuted  and  issued  from  tl)e  su- 
preme court,  [St.  Louis  court  of  appeals,]  in 
like  manner,  and  with  similar  effect,  as  writs 
of  error  to  the  St.  Louis  criminal  court." 
Rev.  St.  Mo.  1879,  §  1986,  provides:  "When 
any  indictment  is  quashed,  or  adjudged  in- 
sufficient upon  demurrer,  or  when  judgment 
thereon  is  arrested,  the  court  in  which  the 
proceedings  were  had,  either  from  its  own 
knowledge,  or  from  information  given  by  the 
prosecuting  attorney  that  tliere  is  a  reason- 
able ground  to  believe  that  the  defendant  can 
be  convicted  of  an  offense,  if  properly  charged, 
may  cause  the  defendant  to  he-committed  or 
recognized  to  answer  a  new  Indictment;  or, 
if  the.  prosecuting  attorney  prays  an  appeal 
to  the  supreme  court,  the  court  may,  in  its 
discretion,  grant  an  appeal." 
•  L.  Bell,  tot  appellant.  Wm.  B,  FU$e,  for 
respondent. 


Barolat,  J.,  {after  stating  the  faett.) 
This  is  an  action  brought  upon  an  ordinance 
of  the  city  of  St.  Louis,  to  recover  a  penalty 
for  a  violation  thereof.  As  such,  under  prior 
rulings  of  this  court,  it  must  be  treated  as  a 
civil  action,  so  tar  as  concerns  the  plaintiff's 
right  to  a  review  of  the  judgment  City  of 
Kansas  v.  Clark,  68  Mo.  588;  City  of  Kansas 
v.  Muhlback,  Id.  638.  But  neither  the  char- 
ter of  St.  Louis,  nor  the  legislative  act  gov- 
erning proceediHgs  in  the  St.  Louis  court  of 
criminal  correction,  expressly  authorizes  an 
appeal  from  judgments  in  favor  of  defend- 
ants In  such  cases.  The  latter  provides 
for  an  appeal  by  defendant,  but  the  only 
means  of  review  given  to  a  plaintiff  by  tbsi 
statute  is  writ  of  error.  Rev.  St.  1879,  App. 
p.  1515,  §  26.  The  general  law  allowing  ap- 
peals to  the  state  in  criminal  causes  does  not 
apply,  because  this  action  is  not  of  that  nat- 
ure; and,  even  if  it  could  be  so  regarded, 
this  appeal  would  not  come  within  its  terms. 
Rev.  St.  1879,  §  1986. 

While  the  legislature  may  not  properly  de- 
prive litigants  of  their  right  to  have  such 
causes  reviewed  by  this  court  as  fall  with- 
in its  constitutional  jurisdiction,  (Blunt  v. 
Sheppard,  1  Mo.  219,)  yet  the  mode  to  be 
pursued  in  obtaining  such  review  is,  speaking 
generally,  a  propersubject  of  legislative  r^u- 
lation.  Where,  as  here,  a  convenient  and  ef- 
ficient one,  by  a  writ  of  error,  is  available,  no 
constitutional  right  of  plaintiff  is  infringed 
by  the  omission  of  the  legislature  to  provide 
for  an  appeal.  The  present  ap[)eal  must 
therefore  be  dismissed,  as  having  been  er- 
roneously allowed.  It  is  so  ordered.  All  the 
judges  concur. 


Citt  of  St.  Louis  «.  Whitb. 

(HapreiM  Court  <tf  Mitgoari,    Jan.  37, 1890.) 

L.  Bett,  for  appellant.  T.  B.  Harvey,  for  re- 
spondent. 

Barclat,  J.  In  this  cause  the  dty  has  appealed 
from  a  judgment  of  the  St.  Louis  oourtof  onminal 
correction  In  favor  of  the  defendant.  The  same 
facts  are  presented  as  those  considered  by  this 
oourt  in  the  case  of  City  of  St.  Louis  v.  Uarchel, 
ubi  supra,  (decided  at  the  present  term ;)  and,  in 
accordance  with  the  ruling  ttierain  madei,  the  ap- 
peal by  the  plaintiff  in  thto  case  is  dismissed.  Ui 
concur. 


Bttbobbb  et  ai.  e.  St.  Louis  Go.  R.  Oa 
et  al, 

(Supreme  Court  of  MUsouri.  Jan.  87, 1890.) 
Corporations — Stockboldbbs — Lacebs. 
Directors  of  a  railroad  company  executed  a 
deed  of  trust  to  secure  bonds  issued  to  themselves 
as  creditors.  The  board  next  elected  brought  suit 
to  annul  the  deed  and  bonds  for  want  of  considera- 
tion. Pending  the  suit,  the  trustees  advertised 
the  property  for  sale  under  the  power  in  the  deed. 
At  the  sale  the  property  was  purchased  nnder  a 
compromise  between  the  bondholders  and  all  of 
the  stockholders,  except  the  plaintiffs,  by  which  it 
was  agreed  that  the  suit  should  be  dismissed,  and 
that  tne  purchaser  should  convey  one  portion  ia 
trust  for  the  stockholders  who  had  reoeivad  n* 
bonds.  The  trustee  under  the  compromise,  how- 
ever, transferred  the  property  to  a  new  corpora- 
tion, composed  almost  exclusively  of  persons  who 
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had  never  been  stockholders  In  the  old  company. 
Held,  that  eleven  years  havloK  elapsed  since  the 
deed  of  trust,  and  seven  years  since  the  oompro- 
miae,  and  the  property  having,  in  the  mean  time, 
been  transferred  seven  times,  including  one  under 
foreclosure  of  a  mechanic's  lien,  plaintifFs  have 
been  guilty  of  such  laches  aa  barred  their  right  to 
recover,  and  it  was  immaterial  that  the  acta  oom- 
plained  of  were  ulbra  vires. 

Appeal  from  St.  Louis  circuit  court;  Auos 
M.  Tbayer,  Judge. 

This  proceeding  is  termed  "an  action  in 
equity."  It  was ' instituted  by  the  plaintifFs 
against  the  St.  Louis  County  Railroad  Com- 
pany, tlie  Forest  Park  &  Central  Railroad 
Company,  the  St.  Louis,  Kansas  City  &  Colo- 
rado Railroad  Company,  Francis  Tiernan, 
£.  B.  Steward,  Dwight  Durkee,  Robert  C. 
Allen,  Amos  H.  Shultz,  WUliam  D.  Clayton. 

John  P.  Hume. Fox,  Melvin  L.Gray, 

Edwin  Harrison,  James  O.  Broadhead,  Jo- 
seph Brown,  H.  A.  Haeussler,  Joseph  Ship- 
pen,  and  other  persons  unknown  to  plaintifFs. 
Omitting  the  caption,  the  amended  petition 
is  as  follows: 

"Plaintiffs,  by  leave  of  court,  file  this,  their 
amended  petition,  and,  suing  on  behalf  of 
themselves  and  all  stockholders  of  the  St. 
Louis  County  Railroad  Company  who  may 
appear  after  Interlocutory  decree,  state  that 
the  St.  Louis  County  Bailroad  Company  was 
a  corporation  duly  organized  under  the  laws 
of  the  state  of  Missouri  concerning  railroad 
corporations,  for  the  purpose  of  constructing, 
maintaining,  and  operating  a  railroad  com- 
mencing at  a  point  in  the  city  of  St.  Louis 
and  state  of  Missouri,  and  thence  extending 
westwardly  to  a  point  on  Creve  CoBur  creek, 
in  the  county  of  St.  Louis  and  state  of  Mis- 
souri. That  defendants'  Harrison,  Shultz. 
Sbippen,  Brown,  Broadl)6ad,  Haeussler,  Clay- 
ton, and  one  Briggs  and  plaintiff  Edward 
Burgess  were  tlie  last,  and  all  the  last,  duly 
elected  and  qualified  directors  of  said  the  St. 
Louis  County  Railroad  Company.  That  said 
Briggs  is  dead,  and  no  person  has  been  chosen 
to  toke  Ills  place  as  such  director,  and  that 
said  Shippen  and  Clayton  are  non-residents 
of  the  state  of  Missouri,  and  they,  said  Siiip- 
pen  and  Clayton,  and  the  other 'directors 
above  named,  (now  living.)  save  and  except 
plaintiff,  refuse  to  institute  this  suit  or  seek 
the  relief  herein  prayed  for.  That  the  said 
St  Louis  County  Riiilroad  Company,  at  the 
time  hereinafter  mentioned,  owned  and  was 
in  possession  of  a  certain  tract  of  land  graded 
for  a  railroad  bed.  extending  from  Forsyth 
-Junction,  on  the  line  of  the  Wabash,  St.  Louis 
■&  Paciflc  Bailroad,  westward  to  Academy 
lane,  and  thence  to  a  point  on  Creve  Coeur 
-creek,  which  tract  of  land  was  known  as  the 
•St.  Louis  County  Railroad.'  and  was  prin- 
cipally located  in  the  county  of  St.  Louis  and 
state  of  Missouri,  although  a  part  thereof  was 
within  the  said  city  of  St.  Louis  also.  Plaln- 
tillB  further  state  that  at  the  times  hereinafter 
mentioned  they  were,  and  now  are,  the  hold- 
ers and  owners  of  forty  shares  of  the  capital 
stock  of  said  the  St.  Louis  County  Railroad 
Company.    That  on  or  about  the day 


of ,  A.  D.  1875,  Joseph  Brown,  Will- 

iam  Marsh  Kasson,  and  others  were  directors 
of  said  the  St.  Louis  County  Railroad  Com- 
pany, and  aa  such  directors  issued,  in  the 
name  of  said  company  and  as  its  act,  three 
hundred  bonds,  each  of  the  par  value  of  one 
thousand  dollars,  payable  by  said  last-named 
corporation  thirty  years  thereafter,  wilh  in- 
terest coupons  attached  thereto  payable  every 
six  months  thereafter,  and  each  for  the  sum 
of  thirty.flve  dollars;  which  bonds  and  cou- 
pons the  said  directors  last  mentioned  deliv- 
ered to  themselves  as  alleged  creditors  of  said 
last-mentioned  company,  and  then  and  there- 
upon executed,  in  the  name  of  said  corpora- 
tion and  as  its  act,  a  conveyance  in  trust  of 
all  its  property,  including  the  property  here- 
inbefore described,  to  one  Lackland  and  one 
Allen,  as  trustees  to  secure  the  payment  of 
said  bonds,  with  power  in  said  Lackland  and 
said  Allen,  or  either  of  them,  on  default  in 
said  payment  of  any  of  said  coupons,  to  ad- 
vertise said  property  for  sale,  and  to  sell  the 
same  for  cash,  to  paysaid  coupons  and  ttonds. 
Tliat  the  stockholders  of  said  company,  other 
than  said  directors  who  became  bondholders 
as  aforesaid,  denied  the  vtdidity  of  said  bonds; 
and,  at  the  next  following  election  of  direct- 
ors of  said  last-mentioned  corporation,  other 
directors  than  those  last  mentioned  were 
elected,  none  of  whom  had  received  or  held 
any  of  said  bonds;  and  thereupon  the  new 
board  of  directors  last  mentioned,  in  the 
name  and  on  l)ehalf  of  said  last-named  cor- 
poration, the  St.  Louis  County  Railroad  Com- 
pany, and  with  the  assent  of  plaintifib,  insti- 
tuted suit  in  the  circuit  court  of  St.  Louis 
county,  state  of  Missouri,  to  have  said  bonds 
and  mortgage  declared  null  and  void,  and  of 
no  effect,  on  tlie  alleged  ground  that  said 
bonds  and  said  mortgage  were  fraudulently 
delivered  to  the  holders  thereof,  and  were 
null  and  void,  and  without  consideration. 
That,  while  said  suit  was  pending,  the  trus- 
tees aforesaid,  in  said  mortgage  or  convey- 
ance in  trust,  advertised  for  sale,  under  the 
provisions  of  said  conveyance  last  mentioned, 
all  of  said  railroad,  its  property  and  fran- 
chises. That  on  or  aliout  the  day  prior  to 
that  on  which  said  sale  was  advertised  to 
take  place  the  said  bondholders  and  the  stock- 
holders of  said  last-mentioned  corporation, 
save  these  plaintiffs,  entered  into  an  agree- 
ment whereby  it  was  stipulated  that  said  suit 
last  mentioned  should  be  dismissed;  that  said 
last-mentioned  sale  of  said  railroad  property 
and  franchises  should  be  made  as  advertised 
as  aforesaid;  that  at  the  sale  one  Charles 
Miller  should  purchase  all  the  railroad  and 
all  the  property  and  franchises  of  'said  last- 
named  railroad  company;  and  that  he,  said 
Miller,  should  thereupon  convey  all  the  rail- 
road and  property  of  said  railroad  company 
lying  west  of  Forsyth  Junction,  with  all 
the  franchises  appurtenant  thereunto,  to  de- 
fendant Melvin  L.  Gray,  In  trust  for  the 
benefit  of  the  stockholders  of  said  last-named 
corporation,  to  whom  none  of  said  l)onds  were 
delivered  l>efore  the  institution  of  said  suit. 
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That  plaintifta  refnsed  to  consent  to  said 
Imt-mentioned  agreement,  and  never  received 
or  claimed  nny  benefit  thereunder.  That,  in 
accordance  with  said  agreement,  said  railroad 
and  its  property  were  sold  by  said  trustees 
under  said  mortgage,  and  purchased  by  said 
Miller,  as  trustee  as  aforesaid,  for  the  nomi- 
nal price  of  twelve  thousand  dollars,  althougli 
they  were  then  well  worth  two  hundred  and 
fifty  thousand  dollars;  and  thereupon  said 
Miller,  in  pursuance  of  his  said  agreement 
and  of  his  said  trust,  conveyed  to  defen<1ant 
Melvin  L.  Gray,  as  trustee  for  the  benefit  of 
all  of  said  stockholders  not  holders  of  bonds 
aforesaid,  all  the  railroad  and  property  of 
said  company  last  mentioned  lying  west  of 
said  Forsyth  Junction,  as  aforesaid.  Plain- 
tiffs state  that  they  refused  to  recognize  said 
conveyances,  and  declared  them  null  and 
void,  and  that  in  truth  and  in  fact  they  were 
ntterly  void,  and  that  this  fact,  and  all  the 
matters  and  things  aforesaid,  were  then  and 
there  well  known  to  ail  said  bondholders  and 
stockholders. 

"Plaintiffs  further  state  that  at  that  time 
there  were  twenty-five  stockholders  of  said 
company  who  held  none  of  said  bonds,  and 
that  soon  afterwards  three  of  the  stockhold- 
ers of  said  St.  Loais  County  Bailroad,  and 
several  other  persons,  who  never  held  any  of 
said  stock  or  bonds,  and  who  had  no  right, 
claims,  or  interest  in  or  to  any  at  the  prop- 
erty or  franchises  of  said  St.  Louis  County 
Railroad  Company,  did,  as  incorporators,  or- 
ganize K  corporation  known  as  tlie 'Forest 
Park  and  Central  Railroad  Company,'  to  con- 
struct, maintain,  and  operate  a  railroad  from 
Forayth  Junction  westwardly  to  Academy 
lane,  in  said  county  of  St.  Lonis;  and  tltere- 
upon  sakl  Gray,  In  violation  of  his  trust  as 
aforesaid,  and  without  any  right  or  authority, 
executed  a  conveyance  of  all  the  railroad  and 
property  of  said  St.  Louis  County  Bailroad 
Company  lying  west  of  Forsyth  Junction, 
last  mentioned,  to  said  Forest  Park  and  Cen- 
tral Railroad  Company.  Ptaiotiffa  say  that 
all  the  defendants  to  this  cause  w^l  knew,  at 
all  times,  that  said  conveyance  of  said  Gray 
last  mentioned  was  executed  by  him  in  viola- 
tion of  his  said  trnst,  and  withoot  any  au- 
thority or  right,  and  was  utterly  null  and  void. 
Plaintiffs  further  state  that,  soon  after  the 
execution  of  said  conveyance  by  said  Gray  as 
aforesaid,  the  said  Forest  Park  and  Central 
Railroad  Company  did,  without  any  right  or 

authority  whatever,  om,  to-wit,  the  

day  of ,  A.  D.  1881,  take  forcible  pos- 
session of  the  said  right  of  wny,  track,  and 
property  of  said  St.  Louis  Connty  Railroad 
Company,  and  did  let  contracts  to  divers  per- 
sons for  work  to  be  done  on  said  right  of 
way  and  property  as  if  tliey  were  its  owners, 
and  pretending  it  was  its  property,  and  that 
it  was  authorized  to  construct  a  railroad  there- 
on. Plaintiffs  state  that  the  conveyances 
bereinl)efore  mentioned  are  duly  recorded  in 
the  office  of  the  recorders  of  the  city  of  St. 
Louis,  and  of  the  county  of  St.  Louts  and 
state  of  Missouri.    That,  after  said  Forest 


Park  and  Central  Bailroad  Company  had  let 
contracts  for  work  as  aforesaid,  the  contract- 
ors under  said  contracts  performed  some  work 
on  the  part  of  the  track  and  right  of  way  of 
said  St.  Louis  County  Railroad  Company  last 
mentioned,  and,  not  being  paid  therefor, 
they,  said  contractors,  instituted  suits  against 
said  Forest  Park  and  Central  Railroad  Com- 
pany as  sole  and  only  defendant  to  recover 
the  amounts  they  claimed  to  be  due  for  said 
work,  and  to  have  said  claims  declared  liens 
on  the  right  of  way,  trad;,  and  property  last 
mentioned,  and  to  procure  a  sain  thereof  to 
satisfy  said  claims;  and  judgments  were  in 
dae  course  rendered  in  their  favor,  on  which 
an  execution  was  issued  and  levied  on  the 
road-bed,  station-houses,  depots,  bridges, 
rolling  stock,  real  estate,  and  improvements 
of  ttie  railroad  of  said  Forest  Park  and  Cen- 
tral Company,  if  any  they  bad,  and  the  same 
was  ezpcMed  to  sale,  and  declared  to  be  sold, 
under  and  by  virtue  of  the  execution  last 
mentioned,  to  D.  P.  Dyer  and  James  A.  Gar- 
land, as  trustees  for  plaintiffs  in  said  laat- 
mentioned  suits,  and  a  conveyance  of  the 
right,  title,  ami  interest  claimed  and  held 
in  said  road-bed  and  property  was  executed 
to  the  persons  last  named  by  the  ofBcer  who 
made  said  sale  last  mentioned;  and  there- 
upon said  Dyer  and  Garland  executed  a  con- 
veyance purporting  to  convey  the  same  to 
Francis  Tieroan  and  Robert  A.  Steward,— 
that  is,  to  convey  all  said  last-mentioned  road- 
bed and  property;  and  thereupon  said  Tier- 
nan  and  Steward  executed  a  conveyance  as- 
suming to  convey  said  last- mentioned  rail- 
road l>ed  and  property  to  one  Fox,  as  agent 
of  the  St.  Louis,  Kansas  City  and  Colorado 
Railroad  Company;  a  railroad  corporation  or- 
ganl7.ed  under  the  laws  of  the  state  of  Kan- 
sas; and  thereupon  said  Fox  executed  a  con- 
veyance purporting  to  convey  said  road-bed 
and  property  last  described  to  said  last-named 
corporation,  which  has  entered  upon  and 
taken  poesesaion  <rf  said  last-mentioned  road- 
bed and  property,  and  now  holds  the  same. 

"Plaintiffs  farther  state  that  they  had  no 
knowkdgeof  the  taking,  by  said  Forest  Park 
and  Central  Railroad  G<xnpany,  of  the  posses- 
sion of  said  right  of  way  and  road-bed  last 
mentioned,  or  said  property,  or  of  the  execu- 
tion by  it  of  said  conveyance  to  laid  Durkee, 
or  of  said  bonds,  or  of  the  letting  of  said  con- 
tract, or  of  the  performance  of  any  work  on 
said  right  of  way,  track,  or  property  by  any 
of  said  contrsictors,  or  of  said  lien  claims,  or 
of  said  purchase  by  Dyer  and  Garland,  or  of 
any  of  said  pretended  conveyances  to  said 
Tiernan  or  said  Fox,  or  to  said  St.  Louis, 
Kansas  City  and  Colorado  Railroad  Company, 
or  of  the  entry  of  said  last-mentioned  rail-  . 
road  company  on  said  last-mentioned  right  of 
way,  track,  or  property,  until  long  after  the 
latter  entry  was  made;  and  plaintiffs  aver 
that  the  defendants,  and  each  of  them,  had. 
at  all  the  times  hereinbefore  mentioned,  act- 
ual and  record  notice  of  all  the  matters,  acts, 
and  things  hereinbefore  stated;  but  plaintiffs 
aay  that  if  any  person  in  good  tuth,  and  after 
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doe  dilifence  to  ascertain  the  facts,  had  made 
aiqr  valuable  improvements  on  said  road-bed, 
property,  etc.,  available  for  the  lawful  pai- 
poses  of  said  St.  Louis  County  Bailroad  Com- 
pany, they  are  willing  to  reimburse  him  for 
the  same  on  a  suiTender  by  him  of  all  his 
claims  against  said  road-bed,  railroad,  or 
Tftilroad  company  or  property  aforesaid. 

"PlaintiffiB  state  that  said  St.  Louis,  Kan- 
sas City  and  Colorado  Bailroad  Company 
neither  maintains,  owns,  nor  operates  any 
railroad  in  this  state,  nor  in  the  state  of 
Kansas,  and  is  wboHy  controlled  l^  defend- 
ants Tlernan  and  Steward,  who  at  the  time 
they  received  auch  cunveyiince  from  Dyer 
and  Garland  had  both  actual  and  construct- 
ive notice  of  the  matters  hereinbefore  set 
forth,  as  also  had  said  Dyer  and  Garland 
when  they  purchased  as  aforrstud,  and  as 
also  had  said  Fox  when  he  executed  the  con- 
veiyance  hereinbefore  mentiuoed,  and  aa  had 
also  said  St.  Louis,  Kaasas  City  and  Colo- 
rado Railroad  Company  when  it  received  said 
conveyance  from  said  Fox  as  aforesaid.  And 
ptiiinttfis  further  state  that,  because  of  the 
matters  aforesaid,  said  sale  by  Lackland  and 
Allen  was  null  and  void  as  against  said  St. 
Louis  County  Bailroad  Company  and  those 
plaintiffs,  and  that  none  of  said  oonveynnoHi 
of  said  Miller.  Gray.  Mid  oflSoer  selling  un- 
der said  execntion,  said  Dyer  and  Garland, 
said  Tiemaa  and  Steward,  or  of  said  Fox, 
conTeyed  any  right,  titte,  oc  interest  of,  in, 
or  to  said  road-bed  or  property,  and  that, 
therefore,  the  aadd  St.  Louis,  Kansas  City 
and  Colarado  Railroad  Company  did  not  ac- 
quire, has  not  now,  and  never  had,  any  right, 
title,  or  interest  of,  in,  or  to  said  road-bed, 
property,  or  franchises,  but  the  same  are 
rightfully  the  propeity  of  and  owned  and 
held  by  said  the  St.  Louis  County  Bailroad 
Company.  Wherefore  plmntifts  pray  the 
court  to  onat  said  St.  Louis,  Kansas  City  and 
Colorado  Bailroad  Company  from  the  pos- 
session of  said  St.  Lonis  County  Bailroad, 
and  ot  all  the  rights  and  franchises  in  or  ap- 
purtenant to  said  road-bed,  rights  of  way, 
and  property  of  said  St.  Looia  County  Bail- 
road Company  described  in  said  conveyance 
to  said  Gray,  and  usurped  and  intruded  into 
by  said  Forest  Park  and  Central  Railroad 
Company,  and  that  the  full  control  and  right 
and  possession  thereof  be  declared  in  and  be 
restored  to  said  the  St.  Louis  County  Kail- 
road  Company,  and  for  such  other  and  fur- 
ther relief  as  may  be  just,  and  as  ought  in 
equity  to  lie  granted  to  plaintiffs,  or  on  their 
demand  in  this  bill." 

Tu  this  amended  bill  defendant  Gray  filed 
his  separate  demurrer,  and  the  defendants 
the  St.  Louis,  Kansas  City  &  Colorado  Rail- 
road Company,  Tiernan,  Steward,  Durkee, 
Allen,  and  Hume  filed  a  joint  demurrer. 
These  demurrers  are  essentially  the  same, 
and  the  grounds  alleged  in  the  latters  are  as 
follows,  viz.:  "Ftrtt.  That  it  appears  on  the 
face  of  said  bill,  and  from  the  allegations 
therein,  that  the  right  of  action  set  up  in 
•aid  bill  to  set  aside  the  300  bonds,  and  the 


deed  of  trnst  of  said  St.  Loois  Ooanty  Bail- 
road Company  securiuf^  the  same,  'to  said 
Lackland,  and  the  right  to  set  aside  the  sale 
thereunder  to  said  Miller,  and  the  convey- 
ance of  said  Miller  to  these  defendants,  and 
of  these  defendants  to  said  Forest  Park  and 
Central  Railroad  Company,  did  not  accrue,  if 
it  accrued  at  all,  to  said  plainUSs  within  ten 
years  before  the  bringing  of  this  sn  t.  Sao> 
and.  It  also  appears  on  the  faee  of  said  bill, 
and  the  allegations  therein,  tltat  the  issuing 
of  three  hundred  bonds,  and  the  execution  at 
said  deed  of  trust  securing  tlie  same,  and  the 
sale  thereunder  by  said  La<^land  and  Allan 
to  said  Miller,  and  the  conveyanee  tiiereof  by 
said  Miller  to  these  defendants  and  of  these 
defendants  t*  said  Forest  Park  and  Cen- 
tral Bailroad  CoDpaay,  were  well  known 
to  said  plaintiffs  at  the  time  they  seveislly 
took  plaice,  and  their  long  delay  and  laches 
^nd  want  of  diligenca  in  aaeking  redress 
in  the  premises  c^rives  them  of  all  right 
to  equitable  relief;  especially  so  in  view 
of  other  facts  stated  in  said  bill,  ttiat  inno- 
cent meehaoLeal  lalxxers  and  others  liave  In- 
vested their  services  and  money  in  the  im- 
provement of  said  road-bed  under  the  owner- 
ship of  said  Forest  Park  and  Central  Railroad 
C<Mnpany,  without  any  nutioe  from  plaintiffs 
oC  the  matters  set  out  is  said  bill.  Third. 
The  aUcgationa  in  said  bill  that  piaintitTs  had 
no  knowledge  of  the  taking  posseaidon  of  said 
property  by  the  Forest  Park  and  Central 
Bailroad  C<Hnpany.  and  the  execution  by  said 
railroad  company  of  said  conveyance  to  said 
Durkee,  and  of  the  letting  of  contracts,  pat' 
formance  of  work,  creation  of  liaas,  snitB, 
judgments,  and  immediate  sales,  vesting 
said  prc^rty  in  the  St.  Louis,  Kansas  City 
and  Colorado  Railroad  Company,  •  until  long 
after  the  latter  entry  was  made;'  are  wholly 
insafflcient  in  law,  and  according  to  Uie  prin- 
ciples and  practices  of  courts  of  equity,  to 
excuse  the  laches  and  kmg  delay  of  plaintilb 
in  seeking  equitable  rdief,  and,  on  the  facte 
stated  in  said  bill,  it  would  be  inequitable 
and  against  good  conscience  to  grant  the  re- 
lief prayed  for.  Fourth.  There  is  no  equity 
in  said  bill,  and  it  does  not  state  facts  suiH- 
cient  to  constitute  a  cause  of  action.  Fifth. 
There  is  a  defect  of  parties,  in  this:  that  said 
bill  asks  the  court  to  set  aside  conveyances 
made  by  one  Lackland,  and  by  D.  P.  Dyer  and 
James  A.  Garland,  and  yet  said  persons  are 
not  made  parties  to  this  proceeding,  as  they 
should  be  if  these  conveyances  are  to  be  set 
aside.  Sixth.  That  plaintiffs  have  no  legal 
capacity  to  sue,  which  appears  on  the  face 
of,  and  by  the  allegations  of,  their  bill.  8ev- 
tnth.  That  the  institnticm  of  said  suit  by  the 
.St.  Loois  County  Railroad  Company,  as  al- 
leged in  the  petition,  and  the  proceedings 
thereunder,  are  a  bar  to  this  suit  by  the 
plaintiffs." 

Defendant  Gray  demurred  on  the  further 
ground  that  Durkee  and  others  were  improp- 
erly made  defendants.  These  demurrers, 
coming  on  to  be  heard,  were  sustained  by 
the  court.     The  plaintiffs  declining  to  plead 
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further,  final  Jadgtnent  was  entered  against 
tbem  on*the  demurren.  Thereupon  they  ap- 
pealed to  this  court. 

M.  Kinealy  and  J.  B.  Kinealy,  for  appel- 
lants.   John  O.  Orrick,  for  respondents. 

Sherwood,  J.,  (after  stating  the  facts  as 
ahovt.)  Of  the  various  grounds  of  the  de- 
murrer, but  one  needs  examination,  and  that 
is  the  delay  of  the  plaintiffs  in  instituting  the 
present  proceeding.  It  appears  on  the  face 
of  the  petition  that  there  hare  been,  in  the 
eleven  years  preceding  the  tiling  of  the  peti- 
tion, no  less  than  eight  transfers  of  the  prop- 
erty in  dispute;  tlie  first  one  of  which  trans- 
fers was  a  conveyance,  to- wit,  a  mortgage  to 
secure  certHin  bonds  made  by  the  St.  Louis 
County  Railroad  Company  itself ,  in  1875,  and 
other  conveyances  also  were  made  under 
color  of  authority  by  the  successive  grantees, 
and  one  of  them  by  the  sherifF  by  virtue  of  a 
judgment  establishing  a  contractor's  lien  on 
the  property,  which  is  the  subject  of  the 
present  litigation.  The  petition  herein  was 
filed  October  10,  1885,  seven  years  after  the 
compromise  as  to  the  mortgage  made  to  I.Ack- 
land  and  Allen  was  effected,  in  1878.  It 
does  not  appear  that  plaintiffs  took  any  steps 
other  than  those  taken  in  1876.  when,  associ- 
ated with  other  stockholders,  they  instituted 
suit  to  have  the  mortgage  and  bonds  cancelled 
and  held  for  naught.  In  the  compromise 
agreement  effected  in  1878,  which  resulted  in 
the  dismissal  of  the  petition  to  set  aside  the 
bonds  and  mortgage  to  secure  the  same,  they 
took  no  part;  since  which  time  they  have  re- 
mained in  a  quiescent  state,  unmindful  of 
the  subsequent  transfers  of  the  corporate 
property,  and  made  no  move  to  arrest  such 
transfers.  Considering  the  oircu  mstances  de- 
tailed in  the  petition,  which,  for  the  purposes 
of  the  demurrers,  must  be  taken  as  true,  the 
laches  of  the  plaintiffs  is  fatal  to  their  claim. 
The  fact  of  the  statute  of  limitations  not  hav- 
ing run  does  not  help  the  matter.  Laches  is 
as  good  a  bar  to  the  enforcement  of  a  stale 
claim  as  ever  it  was.  Landrum  v.  Bank,  63 
Mo.  48;  Bliss  v.  Frichard,  67  Mo.  181;  Sulli- 
van v.  Railroad  Co.,  94  U.  S.  807;  Oil  Co.  v. 
Marbury.  91  U.  S.  591;  Badger  v.  Badger,  2 
Wall.  94;  Adams.  £q.  227;  Kline  v.  Yogel, 
1  S.  W.  Bep.  73;i;  Kitchen  v.  Railroad  Co., 
69  Mo.  224.  And  the  fact  that  the  acts  com- 
plained of  were  ultra  vires  the  company  does 
not  diminish  the  force  and  effect  of  the  laches. 
If  stockholders  lie  by,  sanctioning,  or  seem- 
ing by  their  silence  to  sanction,  such  unwar- 
rantable acts  of  the  company,  they  will  be 
bound  by  them.  In  order  to  set  them  aside, 
they  must  take  timely  steps  to  have  them  va- 
cated. They  cannot  wait  to  see  if  such  acts 
will  prove  beneficial  or  not,  and  thus  take 
their  chances  on  the  result.  And  this  same 
rule  holds,  as  between  a  minority  of  the 
shareholders  and  the  acts  of  the  majority. 
Supineness  in  such  cases  will  be  construed 
as  acquiescence  of  the  minority  in  the  acts 
of  the  majority.  2  Mor.  Priv.  Corp.  §§  630, 
631,  and  cases  cited.    Holding  the  laches  of 


the  plaintiffs  as  fatal,  to  say  nothing  of  otb«' 
grounds,  we  affirm  the  judgment.  All  con- 
cur. 


Sfenceb  et  al.  v.  O'Neiu.. 
(Supreme  Court  o/  MUtowri.    Feb.  10, 1890.) 

ASVSBSB  POSSSSSIOK.  « 

Where  real  eetate  is  conveyed  In  tmst  for  a 
married  woman,  to  the  sole  use  of  her  and  her 
heirs  by  her  present  husband,  (defendant,)  and 
they  have  a  daughter  bom  to  them,  after  which 
the  wife  dies,  and  defendant  remains  on  the  prem- 
ises with  the  daughter,  who  marries,  each  pay- 
ing part  of  the  expenses  of  housekeeping  for 
three  years,  when  the  daughter  dies,  and  ner  hus- 
band continues  to  live  on  the  premises  five  year* 
without  paying  board,  the  possession  of  defend- 
ant, after  the  daughter's  husband  leaves,  will  not 
bar  a  recovery  of  the  premises  in  an  action  by 
the  husband  and  heirs  of  the  daughter,  there  be- 
ing nothing  to  show  that  such  possession  waa  ad- 
verse. 

Appeal  from  St.  Louis  circuit  court;  Saap- 
ABD  Barclay,  Judge. 

Ejectment  for  lots  81  and  32,  in  city  block 
466  E.,  of  the  city  of  St.  Louis.  The  prop- 
erty fronts  on  Autumn  street  Action  brought 
June  11, 1884.  Answer,  a  general  denial. 
Under  stipulations,  admissions  were  made 
that  the  defendant  was  in  the  possession  of 
the  premises  when  suit  was  brought,  and  that 
the  monthly  value  thereof  was  $50  per  month, 
and  that  John  O'Neill,  the  husband  of  Mary 
Catharine  O'Neill,  and  afterwards  of  Magda- 
lena  C.  O'Neill,  died  in  March,  1884.  Plain- 
tiffs offered  in  evidence  a  deed  from  Elkar 
nah  English  and  wife  to  Charles  Baytia,  as 
trustee  for  Mary  Catharine  O'Neill,  dated 
August  4,  1859,  and  recorded  in  the  city  of 
St.  Louis  on  August  5, 1859,  which  said  deed 
was  admitted  to  be  duly  acknowledged  and 
recorded,  and  conveyed  the  lots  in  controversy 
in  this  suit.  The  habendum  clause  of  said 
deed  is  as  follows :  "  To  have  and  to  hold  said 
lots  of  ground,  together  with  all  and  singular 
the  privileges  and  appurtenances  thereto  be- 
longing, or  in  any  manner  appertaining,  unto 
the  said  party  of  the  second  part,  his  heirs, 
assigns,  successors  in  trust,  for  the  sole  use, 
benefit,  enjoyment,  and  behoof  of  the  said 
Mary  Catharine  O'Neill  and  her  heirs  by  her 
husband,  the  said  John  O'Neill,  begotten, 
and  to  his  assigns;  and,  in  the  event  of  the 
death  of  the  said  Mary  Catharine  O'Neill 
without  heirs  as  aforesaid,  for  the  use,  ben- 
efit, enjoyment,  and  behoof  of  her  husband, 
John  O'Neill;  said  property  to  be  held  by  the 
said  party  of  the  second  part,  for  the  pur- 
poses above  set  forth,  entirely  free  from  all 
control,  restraint,  and  interference  on  the 
part  of  the  said  John  O'Neill.  The  said 
Mary  Catharine  O'Neill  to  have,  hold,  use, 
enjoy,  and  occupy  the  exclusive  and  undis- 
turbed possession  of  said  lots,  and  the  appur- 
tenances thereunto  belonging,  with  full  pow- 
er, without  the  intervention  in  any  manner 
whatsoever  of  her  said  husband,  to  direct  the 
sale,  lease,  or  other  disposal  of  the  same,  at 
her  own  will  and  pleasure,  and  to  receive  for 
her  own  use  and  benefit  the  proceeds  of  such 
sale,  and  all  rents  and  profits  arising  from 
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the  lease  or  other  disposal  of  the  same.  The 
said  party  of  the  second  part  holding  said 
real  estate  subject  at  all  times  to  the  direc- 
tion. In  writing,  under  her  hand  and  seal,  by 
her  acknowledged^  of  the  said  Mary  Catha- 
rine O'Neill,  her  heirs,  as  aforesaid,  or  her 
assigns,  as  to  the  disposal  of  said  lots,  wheth- 
er by  leilbe,  conveyance  in  fee,  assignment  or 
transfer  of  this  trust  or  otherwise,  and  with- 
out the  intervention  of  her  husband,  the  said 
John  O'Neill,  In  any  manner  whatsoever; 
and  the  said  Maiy  Catharine  O'Neill  shall 
have  power,  at  any  time  hereafter,  whenever 
she  may  for  any  cause  whatever  deem  it  nec- 
essary or  expedient,  by  an  instrument  in 
writing,  under  her  hand  and  seal,  by  her  ac- 
knowledged, to  nominate  and  appoint  a  trus- 
tee or  trustees  in  the  place  and  stead  of  the 
party  of  the  second  part  above  named;  which 
trustee  or  trustees,  or  the  survivor  of  them, 
or  the  heirs,  assigns,  or  successors  of  such 
survivors,  shall  hold  the  said  real  estate  upon 
the  same  trust  as  above  recited,  and  subject 
to  the  direction  and  control  of  the  said  Mary 
Catharine  O'Neill,  in  like  manner  as  above 
provided,  and  upon  the  nomination  and  ap- 
pointment of  such  trustee  or  trustees,  the 
estate  in  trust  hereby  vested  in  the  party  of 
the  second  part  shall  thereby  be  fully  trans- 
ferred to  and  vested  in  the  trustee  or  trustees 
80  appointed." 

The  plaintifb  read  in  evidence  the  deposi- 
tion of  James  A.  Spencer,  taken  in  another 
suit:  "I  am  James  A.  Spencer,  the  plaintiff 
in  this  suit.  I  married  Mary  G.  O'Neill, 
daughter  of  John  O'Neill  and  Mary  Catharine 
O'Neill.  May  28,  1873.  Mary  G.  O'NeiU 
was  then  living  in  St.  Louis,  on  Seventeenth 
street,  between  Market  and  Walnut,  with  her 
parents.  I  had  one  child  by  Mary  G.  O'Neill, 
born  June  9,  1874,  and  named  John  O'Neill 
Spencer.  My  wife  died  June  22,  1874,  and 
my  son,  John  O'Neill  Spencer,  died  Decem- 
ber 2,  1874.  My  wife  was  born  May  20, 1849, 
and  was  twenty-four  years  of  age  when  I 
married  her.  Aiter  we  were  married  I  moved 
to  Eleventh  street,  between  Market  and  Clark 
avenue,  and  lived  thereuntil  December,  1873. 
John  O'Neill  was  at  that  time  a  traveling 
man,  and  when  in  St.  Louis  he  stopped  there. 
In  December,  1873,  my  wife,  myself  and 
•bild  (by  a  former  marriage)  moved  into  one 
of  the  houses  sued  for  in  this  case,  at  the  re- 
quest of  Mr.  O'Neill.  I  remained  in  the 
house  until  the  first  part  of  1879.  My  son 
by  my  iirst  marriage  left  in  1878.  The  ex- 
penses of  housekeeping  were  borne  in  part 
by  Mr.  O'Neill  and  in  part  by  myself.  Part 
of  the  time  I  was  out  of  employment, — oS 
and  on, — and  Mr.  O'Neill  paid  the  expenses 
then.  I  paid  the  largest  portion  of  the  ex- 
penses. My  child,  John  O'Neill  Spencer,  dur- 
ing its  life,  always  lived  In  this  house,  except 
a  short  time  it  lived  on  Morgan  street.  It 
died  in  the  house  on  Autumn  street.  From 
the  time  of  my  wife's  death  Mr.  O'Neill  paid 
the  largest  portion  of  the  expenses.  O'Neill 
married  agriin  in  1876.  He  lived  in  the  same 
bouse  after  he  was  married.    O'Neill  never 


asked  me  for  board.  In  1877  or  1878  I  let 
him  have  8100  to  pay  the  taxes,  and  a  short 
time  after  that  I  gave  him  925.  Once  ha 
told  me  he  thought  the  housekeeping  expenses 
were  too  high,  and  that  we  had  better  go  to 
boarding  elsewhere.  That  was  some  time  in 
the  neighborhood  of  the  death  of  the  ohild. 
I  never  collected  any  of  the  rents  of  the  prop- 
erty." "O'Neill  has  lived  in  the  Autumn- 
Street  house  from  the  time  be  moved  from 
Eleventh  street  until  the  present  time.  I 
lived  there  until  1879,  when  I  left.  I  only 
gave  him,  during  the  time  I  lived  there,  $20, 
besides  the  $100  and  $25  I  have  mentioned. 
I  got  some  money  from  Mr.  O'Neill  at  differ- 
ent times.  It  did  not  exceed  $50  in  all.  He 
let  me  have  this  bpfore  I  gave  him  the  $100. 
I  never  collected  any  of  the  rents  for  myself. 
I  made  one  collection  for  Mr.  O'Neill.  As  ' 
far  as  I  know,  all  the  rents  collected  were 
collected  by  him.  I  never  paid  any  taxes, 
except  one  bill  I  paid  for  him,  in  his  name, 
with  money  furnished  by  him  for  the  pur- 
pose." 

The  defendant  then  introduced  in  evidence 
a  deed  from  the  sheriff,  dated  March  3, 1884, 
conveying  to  her,  she  being  the  second  wife  of 
John  O'Neill,  all  the  Interest  of  John  O'Neill 
in  the  litigated  premises;  also  the  deposition 
of  John  O'Neill,  taken  in  another  case,  as 
follows:  "John  O'Neill,  being  duly  sworn, 
on  his  oath  says:  My  name  is  John  O'Neill. 
1  am  defendant  In  the  suit  of  Spencer  v. 
O'Neill,  being  Na  89,045,  in  room  No,  2, 
St.  Louis  circuit  court.  My  first  wife's  name 
was  Mary  Catharine  O'Neill.  She  died  Octo- 
ber 5.  1871,  leaving  but  one  child,  Mary  G., 
who  was  bom  May  20,  1849.  She  afterwards 
married  James  A.  Spencer,  May  28, 1873,  aged 
then  24  years  and  8  days.  A  child  was  born  of 
that  marriage,  June  9,  1874,  and  was  named 
John  O'Neill  Spencer.  Mary  G.  died  June 
22, 1874.  The  baby,  John  O'Neill  Spencer, 
died  December  2,  1874.  James  A.  Spencer 
had  by  his  first  wife  one  son,  James  H.  Spen- 
cer, who  was  living  at  the  time  of  the  death 
of  his  half-brother,  John  O'Neill  Spencer, 
and,  so  far  as  I  know,  is  still  living.  I  know 
of  the  property  in  controversy,  being  Nos. 
929  and  931  Autumn  street.  Spencer  mo^ed 
into  929,  October  17. 1873.  I  fitted  up  the 
house  myself,  and  Spencer  and  his  wife  moved 
in  at  my  request,  and  we  all  continued  to 
live  there  together,  until  her  death.  After  her 
death  I  hired  a  woman  to  take  care  of  the 
child.  The  child  died  at  929  Autumn  street. 
After  the  death  of  Mrs.  Spencer,  he  [Spen- 
cer] remained  at  that  house,  boarding  with 
me,  from  her  death  until  January  19,  1880, 
and  paid  nothing  for  his  board,  which  I  told 
him  he  must  pay.  as  I  could  not  afford  to 
keep  him.  Occasionally  he  sent  some  butter, 
chickens,  etc.,  to  the  house.  My  daughter, 
Mary,  lived  with  me  at  all  times,  till  her 
death.  I  have  always  used  one  of  the  houses, 
and  collected  and  appropriated  the  rent  of  the 
other.  Spencer  owes  me  for  board  al>out  $1,- 
800,  at  a  fair  valuation.  There  was  no  agree- 
ment for  price  of  board.    I  could  not  get  rid  of 
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faim,  and  so  Soft  him.  I  have  paid  all  taxes  on 
this  property,  and  all  repairs.  Spencer  never 
paid  any  part  of  the  same,  and  never  re- 
'Ceived  any  of  the  rents,  and  never,  to  my 
knowledge,  or  to  me.  made  any  claim  to 
ownership.  I  pftid  taxes  for  every  year,  np 
to  and  including  1879.  Taxes  for  years  fol- 
lowing 1879  are  unpaid.  At  the  time  Spencer 
«nd  his  wife  were  living  In  the  house,  I  was 
the  keeper  thereof,  and  they  lived  with  me. 
During  tlie  time  I  have,  as  stated,  occupied 
said  premises,  they  have  been  asses-sed  in 
my  name,  and  I  have,  at  timea,  maiie  return 
thereof  to  the  assessor.  We  were  living  on  tlie 
premises  at  the  time  my  wife  ( Mary  Cattwrine 
O'Keill)  died. "  Defendant  then  read  in  evi- 
•dence  tax-receipts  on  the  property  in  contro- 
versy, from  1867  to  1883,  bolh  years  inclusive, 
.«nd  they  showed  that  the  property  siied  for 
<bad  been  assessed  to  John  O'Keill  all  those 
years,  and  the  amount  of  taxes  received  from 
him.  This  was  all  the  evidence.  Tlie  court 
thereupoo  gave  the  following  declaration  of 
law  on  behalf  of  the  defendant:  "The  eourt 
declares  that,  under  the  law  and  evidence  in 
this  caase,  the  plaintifFs  are  not  entitled  to 
recover;"  tothegiving of  which  said  declara- 
tion the  plaintiffs  then  and  there  excepteJ. 

Samuel  N.  HoUidau,  for  appellants.  W. 
■O.  <t  J,  C.  Jone»,  for  appellee. 

Shebwood,  J.,  (after  ttatin^  tha/aett  <u 
■ahote.)  In  the  rlew  we  take  of  tliis  cause, 
it  is  whc^y  immatezial  whether  the  deed  of 
English  and  wife  to  Bayha,  her  trustee, 
•created  an  estate  in  fee-tail  special,  which, 
under  the  operation  oi  section  5.  p.  855, 
1  Bev.  St.  18SS,  tu  med  that  into  a  life-estate  in 
Mary  Catharine  O'Keill,  thus  cutting  ofC 
.aay  tenan«9  by  the  curtesy  John  O'Neill,  her 
husband,  otherwise  would  have  had,  or 
whether  we  hold  that  the  deed  to  the  trustee 
;giive  to  Mary  Catharine  O'Neill  a  title  tn  fee, 
«nd  her  husband  acquired  by  reason  thereof 
a  tenancy  by  the  curtesy,  since,  whichever 
theory  be  adopted,  tlie  result  must  be  the 
same,  for  these  reasons:  If  we  hold,  as  did 
Judge  LtTBKS,  in  a  suit  broaght  t^  these 
ipIaintifEs  against  John  O'Neill,  regarding  the 
-same  property,  that  a  fee  was  created  in  his 
wife,  then  his  tenancy  by  the  curtesy  would 
raise  an  insuperable  barrier  against  tlie  run- 
ning of  the  statute  of  limitatioas.  But  grant 
that  it  did  not;  grant  that  only  a  llfe-€«tate 
was  created  in  the  wife,  and  still  a  barrier 
equally  as  insuperable  is  found  in  the  fact 
that  John  O'Neill,  subsequently  to  the  death 
of  the  wife,  did  no  act  which  even  tends  to 
indicate  an  adverse  possession  as  against  his 
daughter,  who  continued  to  live  with  him 
after  the  death  of  her  mother,  up  to  the  time 
of  her  marriage,  and,  with  a  sliort  interval 
after  her  marriage,  until  her  deiith,  June 
22,  1874.  Now,  as  this  suit  was  brouglit 
June  11,  1884,  it  is  clear  the  bar  of  tlie  stat- 
ute had  not  occurred.  But  there  is  nothing 
to  indicate  an  adverse  holding  on  the  part  of 
John  O'Neill,  even  after  the  death  of  his 
daughter,  up  to  the  time  Spencer  left  the 


premises,  in  1879.  Judge  Lubke,  who  tried 
the  other  cause,  held  the  same  views  as  to 
an  entire  liick  of  the  evidence  to  show  an  ad- 
verse possession  by  John  O'Neill.  Something 
has  been  said  about  the  adjudication  in  that 
cause  being  rea  a4judicata  in  this  one;  but 
the  case  of  Foster  v.  Evans,  51  Mo.  40,  whidi 
upholds  that  view,  has  long  since  l)e4b  repu- 
diated in  this  court,  and  the  now  prevalent 
rule  assei-ted  that  one  action  of  ejectment  ia 
no  bar  to  another,  though  between  the  same 
parties,  in  respect  to  the  same  title,  and  the 
same  tract  ol  land.  Ekey  v.  Inge,  87  Mo. 
493;  Avery  v.  Fitzgerald,  94  Moi  207,  7  S. 
W.  Bep.  6.  It  is  because  of  this  that  it  be- 
comes necessary,  in  order  to  put  a  stop  to  re- 
peated actions  of  ejectment,  to  resort  to  bills 
of  peace.  Fiimm  v.  Baboteau,  56  Mo.  407. 
For  the  reasons  aforesaid  the  judgment  wUl 
be  reversed  and  tlie  cause  remanded,  with  di- 
rections to  enter  judgment  for  the  plaintiff 
for  the  premises,  and  for  the  sou  of  950  per 
month  rent  from  tiie  11th  day  of  June,  1884, 
down  to  the  time  of  the  delivery  of  posaeaaton 
to  them.  All  concur,  except  Basolax,  J„ 
not  sitting. 


BrBDKTTB  et  dl.  V.  Mat  tt  al. 
(.Supreme  Court  of  MisioiurL    Peb.  lOi,  laBO.) 
Limitation  of  AcTioyg — Rebultihs  Tbdsts. 

1.  A  iMDlUng  tniat.lB  not  anffloientiy  estab- 
lished whwe  theevidenoecoiiBistB  nuunlj  in  verbal 
admissioDs  made  by  defendant  thirty-five  year*  be- 
fore salt  brougirt,  and  before  the  (&te  at  his  pat- 
ent, and  where  there  is  evidenoe  of  a  statemem 
made  by  the  esftui  ^tte  trust,  who  died  18  years  be- 
fore the  iostitution  of  the  suit,  to  the  effect  that 
the  land  belonged  to  defendant,  and  where  no 
<AtAm  baa  been  asserted  by  plafntiffs,  who  claim  as 
heirs  ot  the  eestui  que  tnwt,  lor  over  18  years. 

2l  In  Missouri,  the  statute  limiting  tlie  time 
within  which  actions  for  the  reoovery  of  real  estate 
must  be  bronght  applies  to  actions  to  establish  re- 
sulting trasts,  the  statute  beginning  to  run  on  the 
diooovery  ot  the  faots  constituting  the  laruat.  Per 
BasBwoas  and  Barolat,  JJ. 

8.  Under  Rev.  St.  Mo.  |  8222,  providing  that,  if 
any  person  entitled  to  oommence  an  action  for  the 
recovery  of  land  shall  be  nnder  disability,  the  ao- 
tion  mqy  be  comitienoed  within  three  years  from 
the  time  the  disability  ia  removed,  provided  no  ao- 
tion  shall  be  brought  after  24  years  from  the  time 
the  cause  of  action  acemed,  where  the  statute  onea 
begins  to  mn  against  a  person  who  diea,  it  contin- 
ues to  mn  against  his  heirs,  notwithstand  Ing  they 
may  be  nnder  disability.  Per  Shsbwood  and  Ba»- 
CUlT,  JJ. 

Error  to  circuit  court,  Livingston  county: 
J.  M.  Datis.  Judge. 

Action  by  Sarah  Burdette  and  others 
against  James  May  and  others  to  establish  a 
resulting  trust.  Fiaintififs  allege  that  defendr 
ant  James  May  entered  the  land  in  his  own 
name,  when  it  should  have  been  entered  ia 
the  name  of  his  mother,  slie  liaving  furnished 
the  money  Xo  buy  the  land.  Rev.  St.  Mo.  g 
3219,  prescribes  that  actions  for  the  recovery 
of  real  estate  must  be  brought  within  10  years 
from  the  time  the  cause  of  action  accrued, 
and  section  3222  prescribes  that  if  the  person 
entitled  to  sue  be  under  disability  the  action 
may  be  bronght  within  8  ye<irs  after  the  dis- 
ability is  removed,  provided  no  action  shall 


Digitized  by 


Google 


Mo.) 


BUEDETTE  v.  MAT. 


1057 


be  bronght  after  24  yean  from  the  time  the 
right  of  action  accrued. 

James  L.  Davis  and  John  A.  Hockaday, 
for  plaintiffs  in  error.  W.  0.  <&  J.  W.  8am- 
tiel  and  C.  H.  Maniur,  for  defendants  in 
error. 

Sherwood,  J.  L  This  case  may  be  ruled 
on  two  points,  either  of  which  are  decisive: 
(1)  The  insufflclency  of  the  testimony  to  es- 
tablish a  resulting  trust;  and,  (2)  the  statute 
of  limitations.  The  rule  which  prevails  in 
this  state,  the  general  rule  elsewhere  upon  the 
subject  of  resulting  trusts,  requires  that  in  or- 
der to  prove  such  a  trust  it  must  be  estab- 
lished by  testimony  so  clear,  strong,  and  un- 
equivocal as  to  banish  every  reasonable  doubt 
from  the  mind  of  the  chunoellor  respecting 
the  existence  of  such  trust.  This  is  the  8ul> 
fltanoe  and  effect  of  the  language  employed 
by  the  authorities  and  by  this  court  in  numer- 
ous instances.  Johnson  v.  Quarles,  46  Mo. 
425;  Forrester  v.  Scoville,  51  Mo.  268;  Ringo 
V.  BictiaTdson,  68  Mo.  385;  Kennedy  t.  Ken- 
nedy, 67  Mo.  78;  Qiilesple  v.  Stone,  70  Mo. 
507;  Pbilpot  v.  Penn,  91  Mo.  88, 3  8.  W.  Bep. 
386;  Berry  v.  Hartzell,  91  Mo.  132.  8  8.  W. 
liep.  582.  The  testimony  in  this  cause,  it 
'wlil  be  observed,  is  made  up,  for  the  most 
part,  of  the  verbal  admissions  of  the  party 
against  whom  the  resulting  trust  is  sought 
to  be  established.  Touching  the  subject  of 
such  admissions,  and  the  weight  to  be  given 
tbem.  Qreenleaf  states:  "The  evidence, con- 
sisting, as  it  does,  in  the  mere  repetition  of 
oral  statements.  Is  subject  to  much  imperfec- 
tion and  mistake;  the  party  himself  either  be- 
ing  misinformed  or  not  having  clearly  ex- 
pressed hia  own  meaning,  or  the  witness  hav- 
ing misundei-stood  him.  It  frequently  hap- 
pens, also,  that  the  witness,  by  unintention- 
ally altering  a  few  of  the  expressions  really 
used,  gives  an  effect  to  the  statement  com- 
pletely at  variance  with  what  the  party  actu- 
ally did  say."  1  Greenl.  £v.  §§  45,  97,  200. 
And  those  admissions  were  made  when? 
Certainly,  prior  to  August  15,  1848,  the  date 
of  the  patent  to  James  May,  since  which  time 
he  has  occupied  the  premises,  paid  taxes, 
made  improvements,  bought  and  sold,  and 
managed  tlie  place  as  if  it  were  his  own.  The 
fact  that  his  father  and  family  lived  upon  the 
place  for  a  number  of  years  along  with  James 
May  argues  nothing  against  his  title,  espe- 
ciaUy  when  considered  in  connection  with  the 
relationship  l)etween  the  parties,  and  other 
facta  in  evidence.  William  May,  a  brother, 
worked  for  James  May  on  the  farm,  and  for 
the  years  1857  to  1859  was  paid  by  Jamee 
9400  for  his  labor,  and  went  away,  and  re- 
mained away  from  the  place  ever  since,  with 
the  exception  of  a  visit  to  the  place  in  1865, 
^vhen  he  took  away,  on  a  visit  to  Gallaway 
county,  his  mother.  wlHtm  he  found  living 
at  James'  bouse.  None  of  the  children 
claimed  the  place,  or  set  up  any  opposition  to 
ttie  title  of  James;  and  it  ia  truly  remarkable 
that  William  May  should  acctspt  wages  from 
Ills  brother,  if  be  knew  he  was  as  luuch  eati- 
v.l2s,w.no.29— 67 


tied  to  the  place  as  his  brother.  Indeed,  he, 
as  well  as  Graham  and  wife,  have  refused  to 
join  in  tiie  present  suit,  and  therefore  were 
made  parties  defendant.  It  is  so  natural  that 
parties  having  a  right  to  property  should  as- 
sert it,  should  continue  to  live  upon  it,  after 
once  having  lived  there,  that  the  fact  that 
they  have  done  neither  must  weigh  heavily 
against  the  probability  of  the  justness  of  their 
claim,  when  asserted  after  so  many  years  of 
silence,  non-claim,  and  abandonment.  None 
of  the  present  claimants,  so  far  as  appears, 
live  on  the  property  in  dispute,  or  did  so  at 
the  time  of  the  mother's  death,  which  oc- 
curred in  1865,  her  husband  having  died  in 
1863.  And,  from  testimony  introduced  on 
behalf  of  the  real  defendant,  James  May,  it 
appears  tliat  his  mother  made,  in  1861,  to  one 
of  her  neighbors  and  intimate  friends,  the 
statement  that  the  place  was  given  to  him  as 
a  recompense  for  staying  with  his  parents, 
and  caring  for  them  in  their  old  age.  And  the 
testimony  of  William  May  goes  to  strengthen 
this  view,  because  he  says  that  on  a  diffl- 
culty  springing  up  between  himself  and 
brother  James,  in  1857,  about  working,  that 
his  mother  told  James  that  the  place  was  hers 
during  her  life,  etc.  Now,  if  these  state- 
ments by  the  mother  were  made,  they  being 
Statements  of  the  equitable  owner  then  in  pos- 
session, according  to  plaintiiT's  theory,  they 
were  competent  testimony;  and,  admitting 
that  defendant  James  May  did  make  the  ver- 
bal admissions  heretofore  ascribed  to  him,  they 
are  not  inconsistent  with  the  statements  of 
his  mother.  Besides,  it  must  be  borne  in 
mind  that  the  present  proceedings  were  insti- 
tuted over  18  years  after  the  death  of  the 
mother,  who  knew  all  about  the  transaction. 
Courts  of  equity  view  with  disfavor  suits  that 
are  brought  long  after  the  transactions  liti- 
gated have  occurred,  and  long  after  death  has 
sealed  the  lips  of  those  familiar  with  occur- 
rences so  remote  in  point  of  time.  State  y. 
West,  68  Mo.  229;  Lenox  v.  Harrison,  88  Mo. 
491,  and  cases  cited.  For  these  reasons,  it 
must  be  held  that  the  claim  of  plaintiffs  has 
not  been  established  in  the  manner  demanded 
by  the  authorities  heretofore  quoted. 

2.  In  addition  thereto,  the  claim  of  the 
plaintiffs  Is  barred  by  the  statute  of  limita- 
tions. That  statute,  although  it  will  not,  as 
a  rule,  run  against  technical  or  express  trusts, 
yet  it  will  do  so  from  the  time  when  the  facts 
constituting  a  resulting  trust  are  brought 
home  to  the  cestui  que  trust.  Buren  v.  Bu- 
ren,  79  Mo.  538,  and  cases  cited.  In  the 
case  at  bar,  as  tlie  canse  of  action  accrued  in 
1848,  Mrs.  May,  the  mother,  only  became 
discovert  in  1868.  Her  disidatlity  prior  to 
the  latter  date  prevented  the  statute  from 
running  against  her,  inasmuch  as  tiie  time 
specified  in  the  proviso  of  section  3222  had 
not  expired.  That  is  to  say,  the  24  years 
mentioned  in  that  proviso  had  not  elapsed 
between  the  time  the  right  or  title  of  Mrs. 
May  Rrst  descended  or  accrued  to  her  and  the 
period  when  she  became  discovert.  Ang. 
Liim.  (6tb  £d.)  §  477,  and  notes;  Hunt  v. 
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Wall,  75  Pa.  St,  418;  Warn  v.  Brown,  102 
Pa.  St.  347;  Bradley  v.  Burgess,  10  S.  W. 
Rep.  5;  Medlock  t.  Suter,  80  Ky.  101;  M>in- 
tle  V.  Beal.  82  Ky.  122;  Yalle  v.  Obenhause, 
62  Mo.  81.  Consequently,  whatever  right  or 
title  she  bad  originally  remained  at  her  hus- 
band's death.  But,  as  the  statute  began  to 
run  in  1863  against  her,  no  subsequent  dis- 
ability or  existing  disability  of  those  who 
afterwards  became  her  heirs  could  stop  its 
course.  The  saving  clause  only  extends  to  the 
person  on  whom  the  right  of  action  first  de- 
scends, or  to  whom  the  cause  of  action  first  ac- 
crues. Ang. Lim.  §§  477, 478,  et  seq. ;  Landes 
V.  Perkins,  12  Mo,  238;  Cunningham  v. 
Snow,  82  Mo.  587 ;  Williams  v.  Dongan,  20  Mo. 
186:  Swearingen  v,  Bobertson,  39  Wis.  462; 
Buzeman  v.  Browning,  31  Ark.  864;  Wood, 
Lim.  g  251  et  seq.,  and  cases.  The  heirs, 
then,  of  Mrs.  May  must  be  regarded  as  barred 
In  the  same  length  of  time  from  the  date 
when  she  became  discovert  as  she  would,  had 
she  lived,  tu-wit,  three  years.  On  either  of 
the  grounds  aforesaid  the  judgment  should 
be  iidSrmed. 

Bat,  C.  J.,  and  Black  and  Brace,  JJ., 
concur  in  the  first  paragraph  of  this  opinion. 

Barolat,  J.,  (ooneurring.)  Plaintiffs' 
claim  is  that  money  was  furnished  to  defend- 
ant James  May  to  enter  the  land  in  question 
for  his  motlier,  Elizabeth  May;  that  he  made 
the  entry  in  his  own  name,  obtaining  a  pat- 
ent accordingly,  in  1848;  and  that  Elizabeth 
and  her  husband,  Gabriel  May,  together  with 
the  defendant  James,  resided  upon  and  im- 
proved the  estate  during  their  joint  lives. 
Gabriel  died  in  1863,  and  Elizabeth  in  1865, 
intestate.  Plaintiffs  insist  that  a  trust  exists 
in  their  favor,  as  her  heirs,  on  these  facts. 
Viewing  them  from  the  standpoint  most  fa- 
vorable  to  plaintiffs,  and  giving  them  the 
benefit  of  every  inference  they  suggest,  it 
seems  to  me,  nevertheless,  that  the  statute 
of  limitatiuns  is  a  bar  to  the  relief  they  ask. 
Their  evidence  disclosed  that  Elizabeth  May, 
at  least  as  early  as  1857,  perhaps  earlier,  was 
fully  aware  of  the  original  transaction  from 
which  the  trust  is  said  to  spring.  The  stat- 
ute of  limitations  in  this  state  was  undoubted- 
ly intended  to  apply  to  proceedings  for  the 
enforcement  of  equitable  as  well  as  of  legal 
rights;  and  every  court  exercising  equity 
powers  acts  upon  it,  not  merely  by  analogy, 
but  in  obedience  to  it  as  positive  law.  It  has 
b^en  ruled  that  suits  to  assert  equitable  own- 
ership of  realty  in  the  form  of  trusts  must 
be  brought  within  the  period  limited  for  other 
actions  to  recover  estates  in  land,  namely, 
within  10  years  from  the  time  the  cause  of 
action  accrues,  (Hunter  v.  Hunter,  50  Mo. 
445,)  subject  to  the  qualifications  and  excep- 
tions contained  in  the  limitation  law.  As 
applied  to  implied  trusts,  whether  resulting 
or  constructive,  the  rule  is  that  the  statute 
ordinarily  begins  to  run  from  the  discovery 
by  the  person  entitled  to  sue  of  the  facts 
upon  which  equity  will  found  the  trust. 
If  that  person  is  then  under  disability,  the 


saving  clause  is  applicable;  and  the  statute 
begins  to  run  from  removal  of  the  disability, 
in  accordance  witli  section  3222,  Bev.  St. 
1879.  In  this  case,  as  against  the  right  of 
Elizabeth  May  to  have  the  trust  declared,  the 
limitation  began  in  1863,  upon  the  termina- 
tion of  her  coverture  by  the  death  of  her  hus- 
band. 

Whether  the  trust  here  sought  to  be  estab- 
lished be  regarded  as  a  resulting  or  a  con- 
structive one,  it  would  not  become  impressed 
upon  the  legal  estate  until  some  competent 
court  so  decreed,  or  until  some  other  suffi- 
cient declaration  of  it.  The  fact  that  the 
owner  of  the  legal  title  and  the  person  en- 
titled to  enforce  the  equitable  right  resided 
together  on  the  land,  as  In  this  case,  would 
not  defer  the  beginning  of  the  limitation. 
Circumstances  might  exist  in  such  a  situation 
that  would  modify  this  rule  by  justifying  tlie 
application  of  other  principles  of  equity,  but 
they  have  not  been  shown  in  this  case.  The 
course  of  dealing  between  Jamee  and  Eliza- 
beth May,  or  his  declarations  regarding  the 
land,  subsequent  to  the  original  transaction, 
did  not  convert  him  into  a  trustee  of  an  ex- 
press trust.  Express  trusts  in  lands  are 
within  the  statute  of  frauds,  and  must  at 
least  be  evidenced  by  some  writing  of  the 
party  sought  to  be  charged  as  trustee.  Im- 
plied trusts  are  not  within  the  statute  of 
frauds,  but  are  within  the  statute  of  limita- 
tions. On  the  facts  here  shown,  it  seems 
clear  to  me  that  Elizabeth  May  was  bound, 
and  those  claiming  in  privity  to  her  were 
bound,  to  begin  the  suit  to  declare  the  trust 
within  the  period  of  limitation  after  she  be- 
came discovert.  The  question  is  not  whether 
the  joint  occupancy  of  the  land  by  James  and 
Elizabeth  May  can  be  considered  an  adverse 
possession  on  his  part.  The  present  is  not 
an  action  of  ejectment.  It  aims  to  have  a 
trust  declared  as  growing  out  of  the  facts  al- 
ready detailed.  If  both  were  yet  in  the  joint 
occupation  of  the  land,  the  question  still 
wouM  be,  at  what  date  did  the  present  cause 
of  action  accrue?  When  did  Elizabeth's 
right  to  have  a  court  of  equity  declare  a  trust 
arise?  It  seems  to  me  the  answer  must  be 
upon  her  discovery  of  the  facts  on  which 
plaintiffs  rely,  and  that,  as  against  her,  the 
limitation  statute  began  to  run  from  the  re- 
moval of  her  disability  thereafter.  That  was 
In  1863,  and  this  suit  was  not  begun  until 
1883.  If  the  statute  began  to  run  daring 
the  life  of  Elizabeth  May,  it  was  not  sus- 
pended at  her  death,  in  1865,  by  the  disability 
of  any  of  her  heirs.  Landes  t.  Perkins,  12 
Mo.  238. 

It  appears  to  me  that  the  bar  of  the  statute 
relied  upon  by  defendant  is  effective,  and 
that  the  judgment  should,  for  that  reason. 
be  affirmed. 

Parks  et  eU.  «.  Hartford  Fms  Ins.  Go. 

{Supreme  Court  of  Missouri.    Feb.  10, 1890.) 

Insuranob — Ii7sintABi.a  brsKSST — Hoxbstsaa. 

I.  Under  Const.  Tex.  art.  16,  tS  50, 51,  providing 

that  no  mortgage  or  otber  lien  on  the  homestiead 
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shall  b«TaUd  ezoept  for  fhe  porchaae  money  or  Im- 
proToments  thereon,  a  lien  on  a  homestead  Is  only 
▼oldable  at  the  instance  of  a  person  Interested  in 
the  homestead,  and  the  holder  of  such  voidable 
lien  has  an  insurable  Interest  in  the  property. 

8.  A  recital  in  an  Insoranoe  poUoy  that  It  is 
"subject  to  the  three-fourths  value  clause, "  there 
being  nothing  in  the  policy  to  enlarge  or  explain 
it,  furnishes  no  such  intelligible  agreement  as  can 
be  construed  by  a  court. 

8.  The  policy  contained  a  clause  permitting 
other  insurance,  and  providing  for  an  apportion- 
ment of  the  loss,  "without  reference  to  the  solven- 
cy or  liability  of  other  insurers. "  Before  the  de- 
struction of  the  property  an  agent  of  defendant 
told  the  insured  that  his  policy  was  canceled,  which 
was  not  true ;  whereupon  he  took  out  a  policy  in  an- 
other company,  representing  the  property  as  unin- 
sured, and  tlus  company,  uter  the  property  was 
destroyed,  refused  to  pay  any  pan  of  the  loss. 
Held,  that  the  policy  in  the  last-named  company 
must  be  excluded  in  estimating  the  amount  of  in- 
surance for  which  defendant  is  liable. 

Appeal  from  St.  Louis  circuit  court;  Amos 
M.  Thayeb,  Judge. 

This  is  an  action  upon  a  policy  of  flre  in- 
surance issued  May  12,  1884,  by  defendant, 
at  Texarkana,  Tex.,  to  M.  V.  Flippin,  in- 
suring the  latter  in  tliesum  of  $3,000,  for  one 
year,  against  loss  by  fire  on  a  three-story  build- 
ing occupied  by  him  there.  The  policy  permit- 
ted $17,500  total  concurrent  insurance,  "sub- 
ject to  the  three-fourths  value  clause,"  and 
made  the  "loss,  if  any,  payable  to  Meyer  & 
Aronson,  or  order,  of  St.  Louis,  as  their  inter- 
est may  appear. "  It  will  not  he  necessary  to 
state  the  pleadings  at  length.  The  facts  dis- 
closed at  the  trial  are  mostly  undisputed. 
Those  which  have  a  material  bearing  on  the 
errors  assigned  on  the  present  appeal  will  be 
noted.  When  the  policy  sued  on  was  issued, 
Flippin  occupied  part  of  the  insured  building 
as  a  place  of  business,  but  his  home  was  else- 
where in  the  town.  He  was  the  head  of  a 
family,  and  a  citizen  of  Texas.  Before  he 
took  the  policy  he  conveyed  the  building  and 
lot  on  which  it  stood  to  Meyer  &  Aronson 
for  $25,000,  due  them  by  him;  and  on  the 
same  day  Meyer  &  Aronson  reconveyed  the 
property  to  Flippin  for  the  safne  recited  con- 
sideration, evidenced  by  promissory  notes  of 
the  latter,  which  were  made  a  vendor's  lien 
on  the  property  by  recitals  in  them  and  in  the 
deed.  When  Meyer  &  Aronson  received  the 
policy  now  in  suit,  they  indorsed  and  deliv- 
ered it  for  value,  along  with  Flippin's  notes, 
to  the  Mechanics'  Bank,  to  wliose  rights 
plaintifCs  are  successors.  Some  three  months 
before  the  loss  which  led  to  this  litigation, 
Flippin,  with  his  family,  moved  into  the 
south  half  of  the  insured  building.  He  oc- 
cupied it  as  his  homestead  until  the  flre,  Feb- 
ruary 21,  1885.  Shortly  before  that  date 
defendant's  agent  at  Texarkana  took  steps  to- 
w^srds  terminating  the  risk  on  its  part,  (as  the 
ptolicy  permitted,)  but  before  that  object  had 
been  accomplished  the  flre  intervened.  It  is 
not  claimed  by  defendant  that  tlie  policy  bad 
then  ceased  to  be  operative.  After  those 
uteps  to  cancel  it  had  been  initiated,  defend- 
ant's agent  told  Flippin  that  the  insurances 
(including  this  one)  had  all  been  canceled, 
gf  hereupon  the  latter  applied  to  the  East  Texas 


Fire  Insurance  Company  for  $5,000  insur- 
ance on  the  property  in  question,  represent- 
ing it  as  uninsured,  and  received  from  that 
company  a  policy  for  $2,500  only.  This  sup- 
posed insurance  has  been  denied  by  the  latter 
company,  and  payment  refused,  on  the  ground 
of  that  alleged  misrepresentation.  The  cause 
was  tried  by  Judge  Thater,  who  found  for 
plaintiffs  in  the  sum  of  $2,522.40,  predicated 
on  a  valuation  of  the  destroyed  property  at 
$8,000.  It  will  not  be  essential  to  set  forth 
tlie  instructions  in  full,  in  view  of  the  con- 
clusions reached  upon  the  material  points  of 
the  controversy.  The  controlling  facts  are 
practically  conceded.  The  finding  for  less 
than  the  face  of  the  policy  was  based  on  a 
clause  in  it  to  the  effect  that  "in  no  case 
shall  the  claim  be  for  a  greater  sum  than  the 
actual  damage  to  or  cash  value  of  the  prop- 
erty at  the  time  of  the  flre,  nor  shall  tlie  as- 
sured be  entitled  to  recover  of  this  company 
any  greater  proportion  of  the  loss  or  damage 
than  the  amount  hereby  insured  bears  to  the 
whole  sum  insured  on  said  property,  whether 
such  other  insurance  be  by  specific  or  by  gen- 
eral or  floating  policies,  and  without  r^er- 
ence  to  the  solvency  or  the  liability  of  the 
other  insurers."  In  estimating  the  total 
amount  of  concurrent  insurance,  the  trial 
court  excluded  the  policy  in  the  East  Texas 
Fire  Insurance  Company  already  ipentioned, 
which  left  the  total  contributing  insurance 
$12,500.  The  laws  of  Texas  were  introduced 
in  evidence  at  the  trial. 

One  of  the  main  objections  to  plaintifTs' 
right  of  recovery  rests  on  the  terms  of  the 
constitution  of  that  state  relating  to  home- 
steads, viz.:  Article  16,  §  50:  "The  home- 
stead of  a  family  shall  be,  and  is  hereby,  pro- 
tected from  forced  sale  for  the  payment  of  all 
debts,  except  for  the  purchase  money  there- 
of, or  a  part  of  such  purchase  money,  the 
taxes  due  thereon,  or  for  work 'and  material 
used  in  constructing  improvements  thereon, 
and  in  this  last  case  only  when  the  work  and 
material  are  contracted  for  in  writing,  with 
the  consent  of  the  wife,  given  in  the  same 
manner  as  is  required  in  making  a  sale  and 
conveyance  of  the  homestead;  nor  shall  the 
owner,  if  a  married  man,  sell  the  homestead 
without  the  consent  of  the  wife,  given  in 
such  manner  as  may  be  prescribed  by  law. 
No  mortgage,  trust-deed,  or  other  lien  on  the  ' 
homestead  shall  ever  be  valid,  except  for  the 
purchase  money  thereof,  or  improvemeuts 
made  thereon,  as  hereinbefore  provided, 
whether  such  mortgage  or  trust-deed  or  other 
lien  shall  have  been  created  by  the  husband 
alone,  or  together  with  his  wife;  and  all  pre- 
tended sales  of  the  homestead,  involving  any 
condition  of  defeasance,  shall  be  void. "  Sec- 
tion 51:  "The  homestead,  not  in  a  town  or 
city,  shall  consist  of  not  more  than  two  hun- 
dred acres  of  land,  which  may  be  in  one  or 
more  parcels,  with  the  improvements  thero* 
on.  The  homestead  in  a  city,  town,  or  vil- 
lage shall  consist  of  lot  or  lots,  not  to  exceed 
in  value  Ave  thousand  dollars  at  the  time  of 
their  designation  as  the  homestead,  without 
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refei^noe  to  the  ^alue  of  any  ImproTements 
thereon:  prorideJ,  that  the  same  shall  be 
used  for  the  purposes  of  a  home,  or  as  a  place 
to  exercise  the  calling  or  business  of  the  head 
of  a  family:  proyided,  also,  that  any  tempo- 
rary renting  of  Ihe  homestead  shall  not  change 
the  character  of  the  same,  when  no  other 
homestead  has  been  acquired."  Defendant 
appealed  from  the  finding  and  judgment 
against  it,  after  the  usual  motions  and  ex- 
ceptions. Tlie  errors  alleged  are  discussed  in 
the  opinion. 

Noble  A  Orrick,  for  appellant.  Ctmning- 
hnm  dk  Elliot  and  B.  B.  Adams,  for  respond- 
ents. 

Babolat,  J.,  {after  Btating  the  facta  aa 
above.)  1.  Defendant  asserts  that  the  trans- 
aotion  (in  which  the  notes  held  by  plaintiffs 
were  given)  between  Flippin  and  the  firm  of 
Meyer  A  Aronson  amounted,  in  effect,  to  af- 
fixing a  mortgage  charge  to  the  homestead  of 
the  former,  and,  as  such,  should  be  regarded 
as  illegal  a^d  void  under  the  constitution  and 
laws  of  Texas.  It  is  enough  on  this  point 
to  say  that,  giving  fall  force  to  the  facts  al- 
leged by  defendant,  and  assuming,  for  the 
moment,  that  effect  may  be  given  here  to  the 
Texas  homestead  laws,  the  transaction  would 
be,  at  worst,  merely  voidable,  not  void  abso- 
lutely and  at  all  events.  Until  set  aside,  at 
the  instance  of  some  one  entitled  to  question 
it,  no  stranger  (sach  as  defendant  here)  to 
the  homestead  right  can  successfully  impeach 
it.  So  far  as  concerns  the  immediate  parties 
to  the  transaction,  and  all  before  the  court  in 
this  action,  the  notes  will  be  considered  as 
vidid,  and  the  security  for  their  payment  as 
voidable  only,  but,  nntil  avoided,  attaching 
to  such  interest  or  estate  in  the  realty  in 
question  as  Flippin's  conveyance  transferred. 
The  exact  extent  of  that  interest  or  estate  we 
need  not  attempt  to  define.  It  is  involved  in 
some  obscurity,  despite  the  able  rulings  of 
the  courts  in  Texas  on  the  subject  of  home- 
steads. But  this,  at  least,  is  certain:  that 
Flippin's  deed  (by  way  of  security  for  the 
notes)  would  be  effective,  in  several  contin- 
gencies, to  pass  some  sort  of  substantial  in- 
terest in  the  insured  property  itself,  under 
the  decisions  in  that  state.  Jordan  v.  God- 
man,  19  Tex.  278;  Sears  v.  Seare,  45  Tex. 
557;  Irion  v.  Mills,  41  Tex.  310;  Reeoe  v. 
Itenfro,  68  Tex.  192,  4  S.  W.  Bep.  545;  Mc- 
Elroy  V.  McGoffln,  G8  Tex.  208, 4  8.  W.  Rep. 
547.  This  it  would  do,  even  if  the  transac- 
tion in  question  be  treated  as  creating.  In 
sul)Stanoe,  a  mortgage,  ns  defendant  claims. 
But  the  actual  form,  which  the  security  for 
the  notes  took  from  the  written  instruments 
between  Flippin  and  Meyer  &  Aronson,  was 
that  of  securing  a  vendor's  lien  for  the  pur- 
ciiHse  money  as  represented  by  the  notes.  If 
tliiit  be  regarded  as  the  real  nature  of  the 
transaction,  plaintiffs'  case  would  be  much 
stronger,  under  the  laws  of  Texas  and  rul- 
ings there  interpreting  them.  Const.  Tex. 
art.  16,  §  50;  Burfurd  t.  KosenQeld,  87  Tex. 


42;  Lee  t.  "Welbome,  71  Tex.  500,  9  S.  W. 
Rep.  471;  Berry  v.  Boggess,  62  Tex.  239. 
Looking  at  the  matter  in  either  aspect,  the 
plaintiffs  had  such  an  insurable  interest  in 
the  property  as  would  support  a  recovery  on 
the  facts  here  exhibited,  and  the  policy  was 
properly  transferred  to  them  according  to  its 
terms.  A  mortgagee  has  an  insurable  intei^ 
est  in  the  property  covered  by  the  mortgage 
lien,  at  least  to  the  limit  of  the  indebtedness 
secured,  as  has  likewise  a  vendor  to  the  ex- 
tent of  his  lien  for  unpaid  purchase  money. 
So  it  becomes  unnecessary  to  the  decision  of 
this  case  to  deteruiine  whether  plaintiffs 
would  have  a  standing  in  this  action  by  rea- 
son of  their  interest  (as  assignees  of  the  pol- 
icy and  notes)  in  the  contract  of  insurance, 
as  distinguished  from  an  insurable  interest 
in  the  property  itself. 

2.  The  policy  before  as  recites  that  it  is 
"subject  to  the  three-fourths  value  clause." 
That  language  appears  in  tlie  written  iwttion 
of  the  instrument.  No  other  part  of  it  en- 
larges that  phrase  into  any  sort  of  intelligi- 
ble agreement  that  can  be  dealt  witii  by  a 
court.  Itstands  alone  and  unexplained.  No 
attempt  is  made  in  this  action  to  reform  the 
agreement,  upon  principles  applicable  to  mut. 
ual  mistake,  so  that  it  should  include  a  stip- 
ulation on  thesubject  alluded  to;  bntdefend- 
ant  seeks  to  give  to  the  phrase  itself,  "sub- 
ject to  the  three-fourths  value  clause,"  the 
force  of  an  agreement  that,  in  event  of  total 
loss,  the  property  should  not  be  valued  at  a 
sum  greater  than  three-fourths  of  the  actual 
value,  in  ascertaining  the  amount  to  be  paid 
for  total  insurance.  Tliis  cannot  be  done. 
The  language  used  cannot  fairly  be  expanded 
by  construction  to  embrace  that  meaning,  in 
the  present  state  of  the  pleadings  and  evidenc& 

8.  The  action  of  the  trial  court  excluding 
the  policy  in  the  East  Texas  Fire  Insurance 
Company  from  consideration  in  estimating 
the  total  concurrent  insurance  was  abun- 
dantly supported  by  the  evidence.  The  kind 
of  insurance  contemplated  by  the  policy  in 
suit,  referring  to  the  clause  for  the  appor- 
tionment of  the  loss,  is  valid  insurance,  or 
such  as  has,  at  least,  original  validity.  The 
policy  in  the  East  Texas  Company  was  not  of 
ttiat  sort.  It  was  obtained  under  the  mis- 
taken impression  that  the  policy  sned  on  here 
and  others  had  been  canceled,  and  the  in- 
sured so  represented.  This  was  sufficient  to 
avoid  that  policy  from  the  beginning,  and 
that  company's  refusal  to  pay  it  appears 
just,  on  the  facts  shown.  The  words  in  this 
policy,  "without  reference  to  the  solvency 
or  liability  of  other  insurers,"  cannot  fairly 
and  reasonably  be  said  to  include  contracts  of 
sup(x>sed  insurance  which,  for  any  suffideDt 
cause,  fail  ever  to  lieoome  operative.  Those 
words  refer  to  valid  insurances  which, 
though  in  force  at  the  time  of  the  loss,  may 
not  constitute  legal  liabilities  because  of  some 
breach  of  the  terms  of  the  policies  or  other- 
wise. The  judgment  is  afiirmed.  with  Uis 
concuri-ence  of  tdl  the  members  of  the  court. 
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Aiken  o.  UMu^wooDt  Oommissioner. 
(Court  of  Appeal*  of  Ketaueku.  Feb.  20, 1890.) 
Judicial  Sales  —  Laitd  in  Adysrss  Possession. 
Where  plaintiff,  as  commissioner,  sella  a 
tract  of  land,  glrlng  a  bond  conditioned,  among 
other  things,  that  the  purchaser  should  be  put  in 
full  possession  of  the  land,  and  it  appears  that  a  por- 
tion of  the  tract  is  in  the  adverse  possession  of  an- 
other person,  the  purchaser  is  entitled  to  have  the 
▼tklue  of  that  poruon  deducted  from  the  purchase 
price  of  the  tract. 

Appeal  from  circuit  court.  Barren  county. 

"Not  to  be  ofllciiiily  reported." 

Action  by  Robert  Underwood,  as  commia- 
•ioner,  against  G.  D.  Aiken,  on  notes  given 
for  purchase  price  of  certain  lands.  Judg- 
ment for  plaintiff,  and  defendant  appealed. 

Poster  &  MeQuoton,  for  appellant.  WriQht 
<C  UeElroy,  for  appellee. 

Payor,  J.  Upon  the  pleadings  and  exhib- 
its filed,  the  appellant  was  entitled  to  a  de- 
duction from  bis  notes  for  the  20  acres  of  land 
in  the  possession  of  Cochran.  The  tiond  of 
the  commisaioner  sbowa  that  the  appellant 
was  to  be  placed  in  full  possession  of  the 
land;  and  the  pleadings  concede  that  20  acres 
was  in  the  adverse  possession  of  another, 
claiming  against  the  title  derived  by  appel- 
lant. The  value  of  the  20  acres  should  be 
deducted  from  the  purchase-money  notes. 
The  court  will  asceitain  the  price  per  acre  for 
the  entire  tract,  and  deduct  the  purchase 
price  to  the  extent  of  the  loss.  Reversed, 
and  remanded  for  proceedings  consistent 
with  this  opinion. 


M0LAT7QHI.m  V.  SCHHIED  tt  oL 

{Court  oj  Appeals  of  Kentiu^.   Jan.  14, 1890.) 

Judicial  Salbs. 

Where  land  sold  under  a  judgment  could 
have  been  sold  in  parcels,  a  sale  of  the  whole  ti^ot, 
without  an  attempt  to  make  less  of  the  land  pay 
the  debt,  is  erroneous,  and  will  be  set  aside  on  ap- 
peal from  the  order  confirming  the  commissioners' 
report  of  the  sale. 

Appeal  from  circuit  court,  Boone  county. 
"Kot  to  be  officially  reported." 
O^Hara  A  Bryan,  for  appellant.    H,  P 
Stephens,  for  appellees. 

Prtor,  J.  This  appeal  is  from  an  order 
oonflrming  the  report  of  the  sale  of  the  appel- 
lant's land,  with  evidence  conducing  to  show 
au  inadequacy  of  price  that,  of  itself.  Is  not 
sufficient  to  invalidate  the  sale.  The  land 
sold  has  upon  it  a  building,  with  30  or  40 
rooms,  that  was  erected  for  a  hotel,  and  used 
as  such,  but  now  abandoned.  The  land  is 
susceptible  of  division,  and  could  have  been 
aold  in  parcels.  It  is  composed  or  made  up 
of  two  parcels,  but,  when  the  commisaioner 
proceeded  to  sell  it,  he  sold  the  whole  tract, 
and  made  no  effort  to  sell  a  less  number  of 
acres  for  the  payment  of  the  debt,  and  the  re- 
sult was  a  sale  for  a  sum  less  than  $1,700  of 
the  entire  land.  The  sale  in  gross  was  er- 
roneous, and,  as  no  direction  was  given  by 
the  judgment  as  to  how  the  land  should  be 


sold,  the  sale  should  have  been  conducted  in 
the  usual  way,  and  an  attempt  made,  at  least, 
to  make  less  of  the  land  pay  the  debt.  Tlie 
sale,  under  such  circumstances,  should  have 
been  set  aside.  Judgment  reversed,  and  re- 
manded, with  directions  to  sustain  the  ex- 
ception and  order  a  resale. 


YouNQ  V.  Lofton  et  al. 

(Court  of  Appeals  of  Kentucky.    Feb.  90, 1890.) 

Vkndob  inn  Vkndeb— Mistakes  o»  Quantitt. 

1.  Plaintifl  conveyed  to  defendant,  by  deed  of 
general  warranty,  a  tract  of  land  oontalolng  "  about 
Sioo  aores, "  and  the  deed  provided  that,  if  there 
was  more  than  SOU  acres,  plunttft  was  not  to  claim 
the  price  of  the  excess,  and  if  less,  defendant  should 
not  receive  a  rebate  for  the  defloiency.  It  ap- 
peared, however,  that  within  the  boundaries  set 
out  in  the  deed  was  included  a  certain  tract,  which 
plaintiff  did  not  own,  nor  cdaim  to  own.  Beld, 
that  this  v,ras  not  such  a  shortage  as  was  contem- 
plated in  the  deed,  and  defendant  was  entitled  to 
an  allowance  therefor  in  the  purchase  price. 

3.  Where  the  land  included  in  the  boundary  is 
not  the  vendor's,  the  vendee  mi^.  in  an  action  tor 
the  price,  claim  a  deduction  witnout  alleging  an 
eviction,  or  fraud,  or  Insolvency,  on  the  ground  of 
a  partial  failure  of  consideration. 

Appeal  from  circuit  court,  Webster  county. 
"Not  to  be  offlclaUy  reported." 
F.  if.  Baker,  for  appellant.    John  D.  BUI 
and  D.  H.  Totoery,  for  appellee. 

Bbkitett,  J.  The  appellant  sold  to  the 
appellee,  by  deed  of  general  warranty,  a  tract 
of  land  containing  "about  three  hundred 
acres."  The  sale  was  in  gross,  and,  to  make 
tlie  character  of  sale  doubly  sure,  it  was  ex- 
pressed that,  if  there  was  more  than  800 
acres,  the  appellant  was  not  to  claim  the 
price  of  the  excess,  and  if  less,  the  appellant 
was  not  to  pay  for  the  deSciency.  The  ap- 
pellee claimed,  in  a  suit  for  the  balance  of 
the  purchase  money,  that  there  was  a  con- 
siderable shortage  in  said  quantity  of  land, 
and  that  the  boundary  conveyed  to  him  in- 
cluded about  204  acres  that  belonged  to  Re- 
becca Orr.  The  court  allowed  the  appellee 
the  price  of  the  20^^  acres  that  belonged  to  Re- 
becca Orr,  and  rejected  the  appellee's  claim 
for  the  price  of  the  balance  of  the  shortage. 
We  think  the  court  did  right.  The  appellant, 
while  denying  that  Rebecca  Orr  was  the 
owner  of  said  land,  does  not  claim  that  he 
owned  it.  He  says  that  he  did  not.  There- 
fore the  question  is,  was  said  land  included 
in  said  boundary?  The  chancellor  found  that 
it  was,  and  we  think  the  finding  was  correct. 
Consequently  the  appellant  not  owning  said 
land,  and  having  sold  it,  there  was  a  def- 
icit in  the  quantity  sold.  It  is  true  that, 
if  there  had  been  a  mere  shortage  in  the 
boundary  sold  of  20^  acres,  the  appellant 
would  not  have  been  liable;  but  said  quanti- 
ty was  in  said  boundary,  and  was  actually 
sold  as  the  appellant's  property,  and  It  would 
be  manifestly  unjust  to  deny  the  appellee  a 
corresponding  deduction.  In  such  case, 
where  the  land  included  in  the  boundary  is 
nut  the  veudor's,  in  a  suit  for  tlie  purchase 
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price,  the  vendee  can  claim  a  deduction  with- 
out alleging  an  eviction  or  fraud  or  insolv- 
encj,  on  the  ground  of  a  partial  failure  of 
consideration.    The  judgment  is  affirmed. 


Allstott  «.  McCain. 
(Court  0/  Appeals  of  KentwHeu.    Feb.  6,  1890.) 

RBgULTIKO  TkCSTB. 

In  an  action  by  children  of  a  deceased  per- 
son to  have  dower  assigned  in  land  held  by  their 
ancestor  jointly  with  another,  the  widow  claimed 
the  entire  Interest  of  the  ancestor  under  an  alleged 
agreement  that  the  conveyance  of  his  interest  was 
to  be  made  to  her,  payment  for  the  interest  having 
been  made  out  of  the  proceeds  of  land  belonging  to 
her.  Held,  though  the  evidence  was  conflicting  as 
to  the  existence  of  the  agreement,  that,  it  appear- 
ing that  the  wife's  money  had  paid  for  the  land, 
and  the  rights  of  creditors  not  being  involved,  her 
equities  were  superior  to  those  of  the  children. 

Appeal  from  circuit  court,  Casey  county. 
"Kot  to  be  oflBcially  reported. " 
Stone  A  Stone  and  A.  R,  Clarlte,  for  ap- 
pellant.   Harriton  &  Belden,  for  appellee. 

Prtob,  J.  In  the  year  1860  the  haslmnd 
of  the  appellee  and  one  Thompson  purchased 
a  tract  of  land  jointly,  in  the  county  of  Casey, 
under  a  decretal  stde,  and  obtained  a  deed 
from  the  commissioner.  The  land  was  divid- 
ed between  them  by  a  well-defined  marked 
boundary,  but  no  deed  of  partition  ever  ex- 
ecuted. McCain,  the  husband,  died,  leav- 
ing his  wife  and  several  children  surviving 
bim.  Allstott  (who  married  a  daughter)  and 
his  wife  instituted  this  action  for  a  division 
of  the  land  between  the  children,  and  the  as- 
signment of  dower  to  the  widow.  The  wid- 
ow (appellee)  tiled  an  answer,  in  which  she 
claims  the  land  under  an  agreement  with  her 
husband  by  which  he  was  to  have  the  convey- 
ance made  to  her,  as  the  consideration  paid 
for  the  Casey  county  land  was  the  proceeds 
of  land  belonging  to  her  that  was  sold  by  the 
husband,  she  uniting  in  the  deed  under  the 
express  agreement  that  the  title  was  to  be 
vested  in  her  to  the  Casey  land.  This  is  de- 
nied by  the  appellant,  and  much  testimony  of 
a  conflicting  character  taken.  Thompson, 
who  made  the  purchase,  and  was  on  intimate 
terms  with  the  husband  of  the  appellee,  nev- 
er knew  of  the  arrangement;  and  from  other 
witnesses,  as  well  as  acts  of  ownership  by 
the  husband,  it  would  seem  to  appear  that  no 
such  agreement  was  made.  On  the  other 
hand,  the  proof  shows  that  the  husband  had 
no  property,  and  the  land  of  the  appellee  in 
Marion  county  was  sold,  and  the  proceeds  ap- 
plied to  the  purchase  of  the  Casey  land.  In 
fact,  the  husband,  after  be  purchased  this 
land,  became  dissipated,  and  there  is  no  evi- 
dence that  he  accumulated  any  means  with 
wliich  to  mal<e  tlie  payments.  He  recog- 
nized the  wife  as  the  owner,  and  said  the 
land  was  hers,  time  and  again,  to  those  with 
whom  be  associated,  through  a  long  period 
of  time.  He  stated  to  his  brother  that  no 
deeds  had  been  made  between  himself  and 
Thompson,  and,  when  made,  tlie  deed  to  his 
part  should  be  made  to  his  wife.     Another 


brother  states  that  the  husband  of  the  appel- 
lee told  him  of  the  agreement  with  his  wife; 
that  he  was  to  invest  this  money  of  hers  in 
the  land,  and,  besides,  that  the  uncle  of  the 
appellee  had  advanced  for  her  a  small  balance 
that  was  due  upon  it,  and  he  (the  husband) 
was  only  delaying  the  execution  of  the  agree- 
ment with  his  wife  until  he  could  make  a  set- 
tlement with  Thompson.  The  agreement  is 
shown  to  have  been  made  by  the  statement 
of  the  husband  to  Belden  and  others,  and  we 
think  there  is  but  little  doubt  of  its  exist- 
ence. Conceding,  however,  that  the  testi- 
mony is  conflicting,  and  it  certainly  is,  what 
is  the  equity  of  the  case,  as  between  the  ap- 
pellee and  her  children?  It  is  manifest  that 
her  money  paid  for  the  land;  that  this  money 
was  obtained  from  the  proceeds  of  the  sale  of 
her  land  in  Marion  county;  and  why,  then, 
should  the  wife  be  made  to  surrender  it,  un- 
less there  is  an  absence  of  proof  slioW-ing,  as 
between  herself  and  husband,  there  was  an 
agreement  that  he  should  invest  it  for  her 
benefit?  It  is  true  that  the  testimony  oon- 
sists  in  the  statements  made  by  the  husband 
alone.  Those  statements,  however,  were  re- 
peatedly made,  and  to  parties  who  have  no 
interest  in  this  controversy,  and,  when  tlie 
wife's  money  paid  for  the  land,  it  is  perfectly 
rational  that  such  should  have  been  the  agree- 
ment between  the  husband  and  wife.  While 
some  of  the  means  was  borrowed  in  cash 
notes  from  the  uncle  of  the  appeUee  to  pay 
for  this  land,  it  is,  we  think,  est^dished  that 
no  payment  was  made  to  the  uncle  on  the  ob- 
ligation of  the  husband,  and  that  the  uncle 
died  leaving  no  claim  against  bim.  That  it 
was  given  to  the  wife  we  are  satisfied,  and, 
as  no  creditors  are  complaining,  the  wife 
should,  as  between  herself  and  children,  have 
this  land,  and,  the  chancellor  so  deciding,  liii 
judgment  is  afllrmed. 


Hilton  v.  Couhonwealth. 
(Court  of  AppedU  of  Kentucky.  Feb.  IS,  18Sa) 
HomoiDB— iNSTBucnons. 
On  a  trial  for  murder,  the  omission  of  the 
oonrt  to  tell  the  jury  that  defendant  bad  the  right 
to  defend  hia  family  against  any  attack  of  the  de- 
ceased is  not  improper,  where  there  is  no  evidence 
to  show  that  the  deceased  had  any  such  purpose. 

Appeal  from  circuit  court,  Leslie  county. 
"Not  to  be  officially  reported. " 
Indictment  of  C.  B.  Hilton  for  murder. 
J.  G.  Forrester,  for  appellant.    P.  W.  Har- 
din, Atty.  Oen.t  for  the  Commonwealth. 

Bennett.  J.  The  appellant  was  convict- 
ed, and  sentenced  to  serve  a  term  in  the  state 
penitentiary  for  two  years  for  the  killing  of 
Ben  Saylor.  The  court  instructed  the  jury 
properly  upon  the  subjects  of  murder  and 
manslaughter;  also  upon  the  subject  of  self- 
defense,  and  the  right  of  the  appellant  t«  de- 
fend his  own  house.  The  omission  of  the 
court  to  tell  the  jury  that  appellant  had  the 
right  to  defend  his  family  against  any  attack 
of  the  deceased  was  nut  improper  in  tliiscase. 
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for  the  reason  that  there  was  no  evidence 
whatever  tending  to  show  thnt  deceased  had 
any  such  purpose.  Leaving  out  of  view  the 
oommonweidth's  evidence,  which  shows,  U 
believed,  that  the  appellant  was  guilty  of 
murder,  his  own  evidence  shows  him  guilty 
of,  at  least,  the  crime  of  which  he  was  con- 
victed.   The  judgment  is  afiSrmed. 


MoTBBS  V.  Evans  ^  ah 
{Count  tf  Appeal*  of  Kentucky.    Feb.  8,  ISBO.) 

DSOBIT— CAirOBLI.i.TION  OV  DeSD. 

Where  one  of  several  heirs  to  land  Is  indnced 
to  Kive  a  deed  for  her  share  to  the  husband  of  a 
co-heir,  pending  negotiations  for  a  sale  of  the 
land,  by  misrepresentations  as  to  the  amount  she 
will  be  entitled  to  receive  from  the  prospective 
purchaser,  and  by  such  misrepresentations  her 

Srantee  realizes  a  profit  to  himself  of  more  than 
ouble  the  consideration  paid  to  her,  the  deed  will 
be  set  aside  for  fraud. 

Appeal  from  court  of  common  pleas,  Bell 
county. 

"Not  to  be  oflScially  reported." 

Action  to  cancel  a  deed,  executed  and  de- 
livered by  Maggie  Evans  to  H.  P.  Moyers. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. 

Unthank  (ft  Rilff/,  for  appeUant.  J.  H. 
TinaUy,  for  appellees. 

Lewis,  J.  Appellee  Maggie  Evans  is  one 
of  four  sisters  and  heirs  at  law  of  W.  A. 
Lane,  who  died  the  owner  of  a  considerable 
quantity  of  unimproved  mountain  land,  val- 
uable principally  for  timber  and  minerals, 
and  appellant  is  the  husband  of  another  one 
of  the  sisters.  The  evidence  shows  that  a 
company  of  capitalists  and  speculators  had 
offered  to  purchase  the  lands  at  $5  per 
acre,  and  bad  actually  advanced  and  paid 
to  or  for  the  beneQt  of  each  of  the  sisters 
950,  and  agreed  to  pay  the  balance  of  the  I 
purchase  money  when  deeds  had  been  ex- 
ecuted by  each  of  the  heirs  for  the  land;  and, 
ostensibly  for  the  purpose  of  getting  from 
appellee  and  her  husband  authority  to  convey 
her  interest,  appellant  went  to  the  state  of 
Tennessee,  where  they  then  resided.  But, 
upon  her  refusal  to  execute  a  power  of  attor- 
'ney,  appellant  purchased,  at  the  price  of  $200, 
her  undivided  interest  in  the  estate  of  her 
brothers,  and  procured  from  her  a  deed  there- 
for. It  clearly  appears  appellee  and  her  hus- 
band were  at  the  time  ignorant  of  the  actual 
condition  and  value  of  the  estate,  and,  if  in- 
formed at  all  that  the  land  company  had  of- 
fered to  purchase  the  land,  was  ignorant  of 
the  price  agreed  to  be  paid,  and  of  the 
amount  to  be  realized;  and,  acting  upon  the 
information  given  by  appellant  that  her  share 
was  worth  not  over  $150,  they  made  a  deed 
conveying  to  him  her  entire  interest  in  the 
estate  for  the  consideration  of  $200,  $50  of 
which  was  a  check  drawn  by  the  land  com- 
pany to  be  paid  to  her.  It  is  further  shown 
tliat  appellant  was  then  well  aware  that  the 
share  of  appellee  in  the  proceeds  of  the  land, 
without  considering  her  interest  in  the  per- 


sonalty left  by  her  brother,  would  amount  to 
between  four  and  seven  hundred  dollars; 
that  all  appellee  had  to  do  to  entitle  her  to 
that  amount,  which  the  land  company  had 
agreed  and  was  ready  to  pay,  was  for  her  to 
make  the  deed  of  her  interest  to  that  com- 
pany. But  instead  of  giving  her  full  and 
truthful  information  on  the  subject,  which 
it  was  his  duty  to  do  if  he  undertook  to  ad- 
vise her  at  all,  he  not  only  concealed  the 
amount  she  was  entitled  to,  and  the  company 
had  agreed  and  was  willing  to  pay  to  her  up- 
on execution  of  the  conveyance  to  it,  but,  in 
effect,  misrepresented  and  deceived  her  in 
respect,  not  merely  to  the  value  of  her  inter- 
est, but  as  to  what  she  could  and  would,  but 
for  his  interference,  have  actually  received 
from  the  company.  And  thus,  instead  of 
procuring  her  deed  to  the  company,  and 
thereby  the  receipt  by  her  of  ■  the  full 
amount  she  was  entitled  to  receive,  he  in- 
duced her  to  sell  directly  to  him,  using  her 
own  money,  to  the  extent  of  $50,  to  pay  the 
consideration,  and  thus  realize  a-  proQt  to 
himself  of  more  than  double  the  consideration 
paid  to  her.  It  seems  to  us  it  would  be  hard 
to  make  out  a  clearer  case  of  fraud;  for  his 
false  representation  and  deceit  was  not  in  re- 
lation to  the  uncertain  and  contingent  value 
of  her  interest  in  the  estate  of  her  brother, 
but  as  to  what  it  had  been  actually  sold  for, 
and  she  was  enabled  to  immediately  realize 
by  simply  conveying  to  the  company.  We 
think  the  deed  was  properly  canceled  by  the 
lower  court,  and  the  judgment  is  affirmed. 


Beedbb  V,  Beedbb. 
(Court  of  Appeals  of  Kentw3«u-    ^eb.  8, 18S0.) 

C!oirrBA.ors  vob  Sdppost— Bbbaoh— Oaxcbllatiok 
or  Dbbd. 
Where  land  is  deeded  under  an  agreement 
that  the  grantee  shall  support  the  grantor  for 
life,  and  the  grantee  refuses  to  comply  with  his 
part  of  the  contract,  a  proper  measure  of  relief  is 
the  return  of  the  land  to  the  grantor,  where  this 
oao  be  done,  and,  at  the  election  of  the  grantor, 
it  should  be  ordered. 

Appeal  from  circuit  court,  Knox  county. 

"To  be  oflBcially  reported." 

Action  for  breach  of  contract  to  support  a 
grantor  in  consideration  of  his  deed  to  land. 

Wilson  &  RawUnga,  for  appellant.  J,  H. 
Tinsley,  for  appellee. 

Bennett,  J.  The  written  agreement  be- 
tween appellant  and  appellee  is  to  the  effect 
that  the  appellant  conveyed  to  the  appellee 
the  appellant's  tract  of  land,  and,  as  is  al- 
lege<}  and  not  denied,  put  the  appellee  in  the 
possession  of  it.  The  conveyance,  as  is  al- 
leged, was  made  in  consideration  of  $50  cash, 
and  $450  to  be  discharged  by  appellee  doing, 
or  causing  to  be  done,  the  appellant's  and 
his  wife's  (the  latter  being  now  dead)  cook- 
ing and  washing  during  the  life  of  each;  al- 
so, the  appellee  was  to  furnish  the  appellant 
and  his  wife  "a  part  of  a  reasonable  support;" 
also,  he  was  to  give  them,  in  case  of  sickness, 
care  and  attention,  etc. 
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It  was  evidently  contemplated  by  the  par- 
ties that  this  support,  attention,  etc.,  should 
continue  during  the  life  of  each,  and  that 
the  price  of  the  land  would  be  ample  pay 
for  such  serTices.  It  is  alleged  that  the  ap- 
pellee failed  to  render  any  of  the  servicea,  or 
to  pay  any  part  of  Bald  sum  of  money.  On 
the  contrary,  it  is  alleged  the  appellee  re- 
fused to  render  any  part  of  said  services,  or 
to  pay  any  part  of  said  money,  and  drove  the 
appellant  away  from  his  house.  The  services 
that  the  appellee  was  to  render  were  to  con- 
tinue during  the  respective  lives  of  the  ap- 
pellant and  his  wife,  that  ia,  the  undertaking 
was  entire;  and  upon  the  failure  of  the  ap- 
pellee to  comply  with  the  contract  the  appel- 
lant could  have  recovered  damages  for  the 
non-performance  during  his  entire  life.  The 
damages  accruing  to  the  time  of  the  trial,  by 
reason  of  the  fact  that  the  appellant's  health, 
condition,  and  necessities  conld  be  accurate- 
ly surveyed,  could  be  easily  ascertained  by  a 
jury.  Also,  the  damages  thereafter,  taking 
into  account  the  appeliant's  age,  health,  and 
condition,  and  consequent  daratlon  of  life, 
are  not  too  oonjectui^  to  be  passed  on  by  a 
jury.  We  have  an  instance  of  the  kind  in 
the  ascertainment  of  the  money  value  of  a 
life-estate  by  means  of  the  life-table,  etc. 
But  such  damage  is  always  speculative  or 
conjectural.  Life  may  be  shorter  or  longer 
than  an  ticipated.  The  party's  physical  health 
may  become  more  feeble  or  more  robust  than 
anticipated,  or  his  mind  may  become  im- 
paired, etc.  These  changes  of  conditions  may 
render  the  damages  asserted  very  excessive, 
or  grossly  inadequate.  For  these  reasons, 
the  party  aggrieved  should  be  forced  to  re- 
sort to  such  measure  of  compensation,  only 
in  the  absence  of  a  more  certain  measure,  if  a 
more  certain  measure  is  at  hand,  the  party 
aggrieved  should,  at  his  election,  be  permitted 
to  resort  to  it  Here,  as  the  appellee  has  re- 
fused to  comply  with  his  part  of  the  contract, 
and  as  he  can  return  the  consideration,  and 
thus  the  appellant  and  he  will  be  placed  in 
statu,  quo,  the  chancellor,  at  the  election  of 
the  appellant,  should  not  hesitate  to  do  it. 
The  judjjment  is  reversed,  with  directions 
for  further  proceedings  consistent  with  this 
opinion. 


Louisville  &  N.  R.  Co.  v.  Commonwealth, 
to  Use  of  Marion  County. 

(Court  of  Appeals  Of  Kentucky.    Feb.  8,  1890.) 

TiXA.TION  —  IMTEBEST  —  VOUTKTABT     PaTMBN*— 

EUiuiOAS  Companies— Mdnioipai.  Aid. 

1.  Interest  is  not  allowahle  on  taxes,  as  a 'pen- 
alty for  non-payment 

2.  Taxes  voluntarily  paid,  under  a  mistake  of 
law,  cannot  be  recovered. 

8.  A  railroad  cannot  be  taxed  by  a  county  to 
pay  the  subscription  of  the  county  to  aid  in  its  con- 
struction. 

4.  And  it  matters  sot  that  the  county  Issued 
bonds  in  payment  of  the  subscription,  and  the  tax 
is  to  pay  the  bonds. 

6.  Where  the  legislature  divides  a  railroad 
company  into  two  distinct  companies,  by  consent 
of  aU  the  stockholders,  the  equity  which  the  old 


eompaoy  had,  to  exemption  from  taxation  to  pay 

the  subscription  to  it,  passes  to  the  new  company. 
6.  Where  a  tax  is  ordered  for  a  specific  pur- 
pose, it  must  appear  that  it  waa  levied  for  that, 
purpoae.  « 

Appeal  from  circuit  oourt,  Marion  oonaty. 

"To  be  ofQcially  reported." 

Action  to  recover  balances  of  tax  for  coun- 
ty purposes. 

Roiontree  &  Lisle,  H.  W.  Bruce,  and  Wm. 
Lindsay,  for  appellant.  Sam.  T.  Spalding- 
and  Leiois  Edelen,  for  appellee. 

Holt.  J.    The  Marion  oounty  court  for 
the  years  1882,  '83,  '84,  levied  an  ad  vaiorem 
tax  for  county  purposes  of  SO,  40,  and  S(^ 
cents,  respectively,  upon  each  ^100  In  valu» 
of  taxable  property  in  the  oounty.     It  also- 
levied  for  each  of  said  years  a  like  tax  of  70 
cents  upon  each  $100  in  value  of  taxable- 
property,  to  pay  the  interest  on  the  bonds  it 
had  issued  in  payment  of  its  $300,000  sab- 
scription  to  the  Cumberland  &  Ohio  Railroad^ 
and  to  create  a  sinking  fund  for  the  payment 
of  the  principal  of  them.    About  28  miles  of 
the  Knoxvilie  branch  of  the  Louisville  A 
Nashville  Railroad  lies  within  the  county,  as- 
does  about  13  miles  of  what  is  now  the  South- 
ern Diviston  of  the  Cumberland  &  Ohio  Rail- 
road.    The  latter  road  was  chartered  in  1869- 
The  county  made  its  said  subscription  to  it, 
and  in  1871  adjusted  it  by  delivering  to  the 
company  bonds  payable  to  bearer  at  the  end 
of  20  years.    The  road  being  i  ncomplete.  the 
company  being  without  means  or  credit  to 
proceed  with  the  work,  and  the  time  fixed  in 
tlie  charter  for  its  completion  being  alrant  to 
expire,  the  legislature,  in  1878,  amended  the 
charter  so  that  the  company  could,  and  it  did 
by  agreement  of  the  stockholders,  Marion 
county  consenting  thereto,  divide  itself  into 
two  distinct  corporations,  called  the  "North- 
,em"  and  "Southern"  Divisions  of  the  Cum- 
berland &,  Ohio  Railroad  Company.     Under 
this  arrangement  a  certain  portion  of  the  road, 
and  which  included  that  part  in  Marion  coun- 
ty, became  the  Sonthern  Division,  and  the 
property  of  the  stockliolders  south  of  a  cer- 
tain point,  Marion  county  being  one  of  them. 
Soon  after  the  Sonthern  Division  leased  its 
incompleted  line  to  the  Lonisville  ft  Nash- ' 
ville  Railroad  Company  for  25  years,  Marion 
county   voting  its  $300,000  of  stuck   sub- 
scribed to  tlie  Cumberland  &  Ohio  Railroad 
Company  in  favor  of  such  lease.    By  its  terms 
the  Louisville  &  Nashville  Railroad  Company 
was  to  complete  and  eqnlp  the  road,  it  being 
secured  in  the  necessary  expenditure,  and  any 
debts  of  the  Southern  Division  it  might  pay, 
by  mortgage  bonds  of  the  road  to  the  amount 
of  $300,000,  two-thirds  of  the  net  earnings 
to  go  to  the  Southern  Division,  and  one- 
third  to  the  lessee:  provided,  however,  if  the 
mortgage  bonds  did  not  repay  the  Louisville 
9c   Nashville    road    its    expenditure   above 
named,  then  the  net  earnings  were  to  lie  ap- 
plied for  that  purpose.     The  lease  also  pro- 
vided that  all  taxes  legally  assessed  upon  the 
leased  property  should  be  paid  out  of  the 
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gross  earnlngB  of  the  rond.  The  road  was, 
under  this  conlrHct,  completed  through  Ma- 
rion county,  and  to  a  point  beyond,  and  the 
Louisville  &  Nashville  Railroad  Company  has 
since  been  operating  it.  The  portion  In 
Marion  county  of  the  two  roads  was  duly  as- 
sessed by  the  board  of  railroad  com  missi  on- 
ers, and  the  assessment  certified  by  the  au- 
ditor to  its  county  clerk.  The  appellant 
paid  a  portion  of  the  tax  levied  for  county 
purposes  for  the  years  1882,  '84.  It  also  made 
payments  upon  the  railroad  tax  for  the  same 
years;  and  if  the  portion  of  the  Southern  Si- 
vision  of  the  Cumberland  ft  Ohio  Railroad 
lying  in  Marion  county  was  not  liable  for 
this  last-named  tax,  as  Is  claimed,  but  only 
so  roudiof  the  Knoxville  branch  as  is  in  the 
oounty,  then  the  appellant  overpaid  tliis  tax 
for  the  year  1882  by  about  9500.  Tin's  action 
was  brought  to  recover  the  balances  of  the 
tax  for  county  purposes  for  1882,  '84,  and 
for  that  of  1883;  also  a  balnnce  of  the  rail- 
road tax  for  1882,  as  the  oounty  claims  both 
roads  are  liable  to  it ;  a  balance  for  18S4;  and 
fur  the  tax  of  1S8S.  Interest  was  claimed 
upon  all  these  amounts.  The  lower  court 
held  the  county  levies  to  be  invalid;  that  the 
Southern  Division  of  ttie  Cumberland  &  Ohio 
Railroad  was  not  subject  to  ttit  railroad  tax; 
but  rendered  a  judgment  for  so  much  of  this 
tax  for  the  year  1883  as  had  been  assessed 
against  the  iCnoxviUe  branch  of  the  appel- 
lant, with  interest  from  October  1,  1883,  and 
also  for  the  year  1884,  with  interest  from  Oc- 
tober 1,  1884,  less  what  the  appellant  had 
paid  on  its  railroad  taxes  for  the  last-named 
year.  It  refused  to  tHke  any  account  of  the 
overpayment  by  the  appellant  on  its  railroad 
taxes  for  1882,  The  railroad  company  now 
complains  of  this  refusal,  and  also  because  of 
the  allowance  of  interest  in  the  judgment. 
The  county,  upon  the  other  hand,  by  a  cross- 
appeal,  seeks  to  reverse  the  ruling  below  as 
to  the  taxes  for  county  purposes,  and  the  al- 
leged non-liability  of  the  Southern  iJi  vision 
of  the  Cumberland  &  Ohio  Railroad  for  the 
railroad  taxes. 

Taxes  are  not  "debts,"  within  the  legal 
meaning  of  the  term.  They  are  not  based 
upon  contracts,  either  express  or  implied. 
Tltey  come  upon  the  tax-payer  in  invitum. 
Their  payment  is  a  duty  which  the  citizen 
owes  to  the  state,  in  return  for  the  protection 
it  affords  him  and  his  property.  Interest  is 
not  allowable  upon  them  by  the  general  law. 
The  power  to  impose  it  must  oome  from  a 
statute.  Although  they  are  payable  at  a 
certain  time,  they  do  not  carry  interest,  un- 
less the  statute  says  so.  It,  upon  the  con- 
trary, provides  flxed  penalties  for  their  non- 
payment. It  was  said  by  this  court  in  the 
case  of  Ormsby  v.  City  of  Louisville,  79  Ky. 
197,  that  interest  is  not  allowable  upon  taxes 
by  way  of  damnges;  and  this  rule  has  since 
been  followed  in  Railroad  Co.  v.  Hopkins  Co., 
87  Ky.  f!05,  9  S.  W.  Rep.  497;  Railroad  Co. 
T.  Pendleton  Co.,  2  S.  W.  Rep.  176;  and 
other  cases.  If  credit  were  given  to  the  ap- 
pellant upon  the  railroad   taxes  for  1883, 


for  the  amount  overpaid  on  those  of  1882, 
it  would  practically  be  a  recovery  of  taxes 
voluntarily  paid  by  the  appellant  under  a 
mistake  of  law.  These  taxes  oould  only 
be  recovered  by  suit.  Resort  to  judicial  pro- 
ceedings was  necessary.  The  statute  provides 
this  mode  of  collection.  If  the  appellant  de- 
clined to  pay,  it  necessarily  followed  that  it 
would  have  its  day  in  oonrt.  where  it  could 
raise  the'  question  of  its  liability  for  them. 
It  is  a  general  rule  that  a  voluntary  payment 
by  the  tax-payer  leaves  him  remediless.  If. 
however,  distraint,  or  summary  mode  of  col- 
lection may  be  adopted,  then  the  payment 
will  not  be  regarded  as  voluntary,  and  the 
tax-payer  may  sue  to  recover  taxes  collected 
withoui:  legal  authority. 

A  distinction  is  to  be  taken  between  cases 
where  their  eolleotion  can  be  enfwoed  sum- 
marily, and  those  where  resort  must  be  had 
to  the  courts.  In  the  one  case,  the  tax-pay- 
er must  submit  to  a  levy  upon  bis  property 
or  pay  the  money;  in  the  other,  he  has  the 
opportunity  to  contest  the  demand  in  courts 
and  if  he  does  not  choose  to  do  so,  and  vol- 
untarily pays  it,  be  is  remediless.  Consid- 
erations  of  publio  policy  require  this  rule^ 
and  the  tax-payer  cannot  complain  witb 
grace  becaase  he  has  by  his  own  neglect 
missed  the  opportunity  afforded  him  by  law 
for  his  protection.  This  view  is  supported 
by  the  caaesof  Cityof  Louisvillev.  Anderson, 
79  Ky.  384,  and  Railroad  Co.  v.  Hopkins  Co., 
supra. 

It  has  been  repeatedly  held  by  this  court 
tliat  a  railroad  cannot  be  taxed  tiy  a  county 
to  pay  the  subscription  of  the  same  connty  to 
aid  in  its  construction.  Court  ▼.  Railroad' 
Co.,  7  Ky.  Law  Rep.  761;  Railroad  Co.  v. 
Hopkins  Co.,  supra.  If  this  could  be  done, 
it  would  result  that  the  county  would  only 
}iay  a  portion  of  its  debt.  It  would  be  (/uati 
repudiation.  The  creditor  would  be  made  by 
its  debtor  to  pay  a  part  of  its  own  demand. 
The  railroad  would,  in  fact,  get  but  a  part  <tf 
the  subscription,  and  the  obligation  of  the- 
contract  would  pro  tanto  be  impaired.  It 
matters  not  that  the  county  issued  bonds  Idi 
payment  of  the  subscription.  It  now  pro- 
poses to  tax  the  road  to  pay  these  bonds. 
Tills  is  the  same  as  if  it  proposed  to  tax  the 
road  to  pay  the  subscription.  It  is  doing  it, 
in  eHect.  The  Lonisville  &  Nashville  Rail*, 
road  Company  is  not  the  owner  of  this  South- 
ern Division  of  the  Cumberland  &  Ohio  Rail- 
road. If  it  bad  purchased  it,  and  then  com- 
pleted it  or  added  to  it,  a  different  case  would 
be  presented.  As  this  record  shows,  how- 
ever, it  is  merely  its  creditor,  and  is  operat- 
ing it  under  a  lease.  The  road,  including 
all  the  improvements  which  have  been  put 
upon  it,  belongs  to  tlie  Southern  Division  of 
the  Cumberland  &  Ohio  Railroad  Company. 
It  is  true  the  county  subscription  was  to  the 
Cumberland  &  Ohio  Railroad  Company. 
What  is  now,  however,  the  Southern  Divis- 
ion, cannot  be  regarded,  so  far  as  the  sub- 
scription is  concerned,  as  a  new  or  distinct 
company.    The  legislature  merely  divided  the 
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old  company  Into  two  distinct  companies,  by 
consent  of  all  tbe  stockholders,  Marlon  coun- 
ty included;  it  becoming,  by  virtue  of  tlie 
charter  of  the  original  company  and  the  sub- 
sequent legislation,  a  stoclsbolder  to  the  ex- 
tent of  its  sutmcription  in  tlie  Southern  Divis- 
ion, and  its  tax-payers  stockholders  therein 
upon  the  payment  of  their  taxes  pro  tanto, 
the  county  stock  thereupon  decreasing  to  that 
extent.  The  equity  which  the  old  company 
had  to  the  exemption  from  taxation  to  pay 
the  subscription  to  it  passed  to  tbe  new  com- 
pany. The  latter  is  not  a  purchaser.  The 
old  company  being  merely  divided  by  the 
legislature,  and  tbe  new  one  being  invested, 
by  tbe  act  of  the  legislature  creating  the  two 
divisions,  with  all  the  rights  and  powers  of 
the  old  company,  it  was  not  divested  of  the  ex- 
emption from  taxation  in  aid  of  the  subscrip- 
tion to  build  the  road.  To  so  hold  would 
not  only  be  inequitable,  but  unreasonable. 
There  is  no  law  authorizing  an  ad  valorem 
tax  for  county  purposes  generally.  Tbe  law 
provides  for  a  head  tax  only,  for  these  pur- 
poses. Nor  is  there  any  act  of  the  legisla- 
ture to  this  effect  as  to  Marion  county.  It 
is  only  allowable  for  specific  purposes.  If  a 
municipal  corporation  imposes  taxes,  it  must 
be  able  to  show  due  authority  to  make  tbe 
demand.  If  a  tax  be  levied  for  aspeclQc  pur- 
pose, it  must  appear  that  it  was  levied  for 
that  purpose.  Price  v.  Trustees,  1  Ky.  Law 
Hep.  276.  The  tax-payer,  when  he  pays  an 
ad  valorem  county  tax,  has  a  right  to  know 
tbe  purpose  intended,  and  how  It  is  to  be  ap- 
plied. The  orders  for  the  county  levies, 
aside  from  those  relating  to  the  railroad  tax. 
failed  in  toto  to  show  the  object  to  which 
they  were  to  be  applied;  and  they  are  not 
aided  by  any  suHicient  pleading  in  tliis  re- 
spect, even  conceding  that  this  were  passible. 
The  judgment  upon  the  main  appeal  is  re- 
versed, so  far  as  it  allows  interest.  It  is  af- 
firmed upon  the  cross-appeal,  and  case  re- 
manded for  further  proceedings  consistent 
with  this  opinion. 


GOHMONWEA.LTa  V.  MOORB. 
{Cowrt  df  AppeaU  cf  Kentiuiku.  Feb.  8,  1890.) 
Falsb  Pretbkses. 
In  order  to  constitute  the  offense  of  obtain- 
ing money  upon  false  pretenses,  the  alleged  false 
statements  mnst  relate  to  some  pretended  past  oo- 
cnnenoe  or  existing  fact;  and  where  tbe  false 
statements  bj  which  money  is  obtained  manifestly 
relate  to  existing  facts,  they  will  support  an  in- 
dictment, though  the  accused  promised  to  do  so  and 
80  in  the  future  with  the  money. 

Appeal  from  circuit  court,  Simpson  county. 

"To  be  officially  reported." 

M.  F.  Moore  was  indicted  for  obtaining 
money  upon  false  pretenses.  A  demurrer  to 
the  indictment  was  sustained,  and  tbe  com- 
monwealth appeals. 

P.  W.  Hardin,  Atty,  (Jen.,  for  the  C!om- 
monwealtb.     W.  D.  Bush,  for  appellee. 

Holt,  J.  The  demurrer  to  this  indict- 
ment for  obtaining  money  upon  false  pre- 


tenses was  doubtless  sustained  npon  tbe 
ground  that  the  false  representation  related 
to  sometliing  to  take  place  i  n  the  future. .  An 
indictment  fur  this  offense  must  not  only  set 
forth  the  pretenses  whereby  the  money  was 
obtained,  but  they  must  relate  to  some  pre- 
tended past  occurrence  or  existing  fact.  No 
representation  of  anything  to  be  done  or  to 
take  place  tnfuturo  is  a  pretense,  within  the 
meaning  of  the  statute,  as  has  been  heri'to- 
fore  decided  by  this  court.  Glackan  v.  Ck>m., 
8  Mete.  (Ky.)  282.  I^t  us,  however,  test  tbe 
sufficiency  of  this  indictment  by  tliis  rule. 
It  avers  that  the  appellee,  M.  F.  Moore, 
knowingly,  willfully,  feloniously,  and  fraud- 
ulently, represented  to  Susan  Mason  that  a 
mob  was  then  threatening  to  take  her  son 
from  the  jail,  where  he  was  then  conOned 
upon  a  charge  of  murder,  and  kill  him;  that 
he  (the  accused)  had  been  employed  as  bis 
counsel;  that,  to  protect  him  from  mob  vio- 
lence, it  was  necessary  to  remove  him  from 
the  Simpson  county  jail  to  that  of  Warren 
county;  that  up  to  that  time  the  first-named 
jail  bad  been  guarded,  in  order  to  protect 
him  against  the  mob,  but  it  would  be  no 
longer;  that  it  would  be  very  dangerous  for 
him  to  remain  In  it  until  9  o'clock  that  night, 
and  he  must  be  moved  by  that  time;  that  the 
removal  would  be  expensive,  and  she  must 
furnish  him  some  money  for  that  purpose; 
that,  relying  upon  these  statements,  sbe  did 
pay  him  910,  when,  in  troth  and  fact,  as  be 
well  knew,  no  mob  had  threatened  to  mob  or 
injure  her  son;  nor  bad  he  been  employed  as 
bis  counsel;  nor  was  he  in  any  danger  In  the 
jail ;  nor  was  any  money  needed  to  remove  him 
to  another  jail;  nor  was  the  Simpson  county 
jail  then  guarded,  nor  had  it  been,  to  pro- 
tect her  son.  These  statements,  if  made,  re- 
lated in  part  even  to  past  occurrences.  Mani- 
festly, tliey  related  to  existing  facts,  and  aa 
existing  state  of  case.  If  made,  then  the 
money,  if  obtained,  was  funiished  by  reason 
of  a  false  representation  of  a  present  and 
existing  condition  of  affairs.  We  are,  of 
course,  assuming,  as  Is  proper  upon  a  de- 
murrer, that  the  averments  of  the  indicts 
ment  are  true.  The  fact  that  the  accused 
proinised  to  do  so  and  so  with  the  money  was 
a  mere  incident  in  the  transaction.  Aside 
from  it,  the  indictment  was  suffldent.  Tbe 
accused  has  not  been  put  in  jeopardy;  and 
the  judgment  is  reversed,  with  directions  to 
the  lower  court  to  overrule  tbe  demurrer,  and 
proceed  with  the  case. 


Tbimblb  v.  City  or  Mt.  STERLma. 

(Court  of  Amiealt  oj  KentuOey.    Feb.  8,  1890.) 

ICtnnciPAL  CoapoBATioNs— Tazltiok— Chobbs  rar 
Action. 
Article  8,  S  6,  of  the  charter  of  the  city  of  Ht 
Sterling,  providing  that  "all  property  not  exempt 
from  taxation  under  the  general  laws  of  this  state 
shall  be  subject  to  taxation,  as  herein  mentioned, 
for  city  purposes,  "embraces  choses  In  action. 

Appeal  from  circuit  coort,  Montgomery 
county. 
"Not  to  be  olBcially  reported." 
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Action  to  set  aside  taxes  alleged  to  have 
been  improperly  imposed. 

Wood  tt  Day  and  W.  A.  Sudduth,  for  ap- 
pelant. W.  A.  WU$on  and  Sawyer  «  Ortar, 
for  appelleei 

Prtor,  J.  The  case  of  Johnson  y.  City 
of  Lexington,  14  fi.  Mon.  521,  cannot  con- 
trol the  decision  of  this  case.  It  was  there 
held  that  "property  and  personal  estate,"  ac- 
cording to  popular  signification,  did  not  mean 
money  or  cboses  in  action;  but  the  charter  of 
the  city  of  Mt.  Sterling  contains  a  provision 
as  to  the  character  of  property  to  be  taxed. 
The  first  section  of  article  8  of  the  charter 
aotliorizes  the  imposition  of  a  tax  at  such  a 
sum,  "on  the  real  and  personal  estate  directed 
to  be  assessed,"  etc.,  which  shall  be  paid  by 
the  owner  or  person  assessed.  Section  6  pro- 
vides what  character  of  property  shall  be  as- 
sessed, and  that  is :  "  All  property  not  exem  pt 
from  taxation  under  the  general  laws  of  this 
state  shall  be  subject  to  taxation,  as  herein 
mentioned,  for  city  purposes."  This  em- 
braces all  property,  whether  real  or  personal, 
money,  choses  in  action,  and  every  species  of 
property  upon  which  a  tax  is  imposed  by  the 
state,  and  such  was  the  legislatire  intent. 
In  fact,  as  the  law  now  exists,  a  charter  con- 
taining the  provision  found  in  the  Lexington 
charter,  when  Jolinson  t.  City  of  Lexington 
was  decided,  would  likely  be  construed  as  in- 
cluding money  and  evidences  of  debt.  The 
rule  of  construction  found  in  the  Code  as  to 
the  meaning  of  the  words  "personal  proper- 
ty" is :  "The  words '  personal  property '  means 
money,  goods,  chattels,  things  in  action,  and 
evidences  of  debt."  This  is  a  more  extended 
in"aning  than  has  heretofore  been  expressly 
given  by  statute,  or,  rather,  than  the  con- 
struction given  the  statute  in  the  case  of 
Johnson  T.  City  of  Lexington;  and  if  in  a 
controversy  pending  in  court  as  to  the  mean- 
ing of  the  words  "  personal  property, "  or  "  per- 
sonal estate,"  which  has  the  same  meaning, 
this  court  would  hold  that  they  included 
choses  in  action  and  money,  why  not  apply 
the  same  rule,  when  it  is  insisted  by  the 
owner  of  choses  in  action  that  they  are  not 
embraced  in  the  term  "personal  property," 
when  sought  to  be  taxed?  The  Code,  it 
■eems  to  us,  is  but  the  expression  of  the  pop- 
ular signification  of  the  words  "personal 
property;"  but,  whether  so  or  not,  the  sixth 
section  of  the  charter  defines  the  meaning  of 
the  legislature.  The  domicile  of  the  owner 
being  the  sittu  of  this  sort  of  property,  the 
tax  was  properly  imposed.  See  City  of  New- 
port T.  Kingo,  10  S.  W.  Bep.  2.  Judgment 
affirmed. 

Holt,  J.,  not  sitting. 


MoIlvot  v.  Russeli,  «t  al. 
(Court  of  Appeala  of  Kentucky.    Feb.  18, 1890.) 

ATTOHHBT  AKD  CuINT  —  CONTBA.CT  —  CONSTSUO- 

TIOS. 

A  contract  between  an  administrator  and 
vttomeys,  wblle  the  settlement  of  the  estate  is 


progreMlnsr,  under  whiob  the  former  agrees  to 
pay  the  latter  at  the  rate  of  five  dollars  per  day 
for  their  senrioea,  "and  in  addition  an  amount 
eqnai  to  five  per  oenU  of  all  they  mlgrbt  save  or 
nuke  the  estate  by  excepting  to  the  sattlements 
made  by  the  aommlMloner, "  does  not  entitle  the 
attorneys  to  oommission  on  what  is  conceded  to  be 
owing  to  the  estate,  but  only  on  all  controverted 
olaima  that  are  allowed  against  the  estate. 

Appealed  from  circuit  court,  Washington 
county. 

"Not  to  be  officially  reported." 

Suit  in  equity  brought  by  Robert  McIIyoy, 
as  administrator  of  Daniel  Mcllvoy,  for  the 
settlement  of  his  intestate's  estate. 

W.  C.  MoChord,  J.  W.  8.  CUmmU,  and 
W  B.  Harrtwn,  tot  appellant  W.  P.  D, 
Btuh,  for  appellees. 

PuTOR,  J.  Daniel  Mcllvoy,  who  was  the 
administrator  on  the  goods,  etc.,  of  his  son- 
in-law.  Miller,  died,  and  his  administrator 
brought  this  action,  in  equity,  to  liave  the 
estate  of  his  intestate  settled,  and  also  a  set- 
tlement of  his  accounts  with  the  estate  of 
Miller.  After  Miller's  death,  his  widow, 
who  was  a  daughter  of  Mcllvoy,  married  one 
Reid;  and  Mcllvoy  paid  over  to  Reid  a  con- 
siderable sum  of  money,  a  part  of  which  Reid 
was  entitled  to  in  right  of  his  wife,  and  the 
balance  tielonged  to  Miller's  children.  This 
money  was  invested  in  land;  and  Ried,  be- 
fore the  estate  of  Mcllvoy  was  settled,  be- 
came the  guardian  of  his  wife's  children  by 
Miller.  In  the  action  brought  against  Reid 
and  wife  for  the  settlement  of  Mcllvoy's  ac- 
counts with  Miller,  Reid  answered,  admitting 
the  payment  of  the  money  to  bim  by  Mc- 
llvoy, and  said  he  could  not  ascertain  how 
much  his  (Beid's)  wife  was  entitled  to  out  of 
her  first  huslmnd's  estate,  but  when  that  was 
fixed  he  was  ready  to  pay  the  balance.  There 
was  no  controversy  about  what  Reid  had  re- 
ceived, and  no  difficulty  in  ascertaining  his 
wife's  interest  in  Miller's  estate;  and  a  sim- 
ple arithmetical  calculation  was  all  that  was 
required  to  be  done.  The  action  was  brought 
for  Mcllvoy's  administrator  by  Hays  &  Thur- 
man,  attorneys,  and  the  case  went  to  the 
commissioner  for  a  settlement.  After  the 
settlement  was  made  and  reported,  exceptions 
were  filed  to  the  report  by  attorneys  for  Mo- 
Hvoy ;  the  commissioner  reporting  the  amount 
paid  Reid,  and  stating,  in  eftect,  that  he  was 
unable  to  say  whether  Mcllvoy's  estate  was 
or  not  entitled  to  a  credit.  While  the  settle- 
ment was  progressing,  the  appellants  em- 
ployed Russell  &  Avritt  to  aid  Hays  &  Thur- 
man,  agreeing  to  pay  them  at  the  rate  of  five 
dollars  per  day  for  their  services,  "and  in  addi- 
tion an  amount  equal  to  five  per  cent,  of  all 
they  might  save  or  make  the  estate  of  Mcll- 
voy by  excepting  to  the  settlements  made  by 
the  commissioner."  These  attorneys  also 
filed  exceptions;  and  the  court  adjudged  that, 
as  Miller's  wife  was  entitled  to  a  part  of  the 
estate,  and  Reid  was  the  .statutory  guardian 
of  the  children,  Mcllvoy  was  entitled  to 
a  credit  of  $25,498,  and  of  this  sum  Russell 
&  Avritt  were  entitled  to  a  commission  of  5 
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per  oent. .  Of  this  large  sum,  $23,173  had 
been  paid  Reid,  and  whether  thecominission 
on  that  amount  was  properly  allowed  is  the 
question  here.  The  amount  received  was 
not  denied  by  lleld,  and  his  readiness  to  pay 
over  what  was  left  after  deducting  his  wife's 
interest  was  stated.  There  was  no  controver- 
sy as  to  his  wife's  right,  and  none  as  to  the 
right  of  the  children  to  the  balance.  Reid's 
solvency  is  established.  The  money  was  not 
secured,  saved,  or  made  to  the  estate  of  Mcll- 
voy  by  the  exceptions  filed:  and  it  therefore 
follows,  looking  to  the  spirit  and  meaning  of 
this  contract,  that  the  attorneys  were  not  en- 
titled to  commission  on  what  was  conceded  to 
be  owing,  but  were  entitled  to  commission  on 
all  the  controverted  claims  ttiat  were  allowed 
as  credits  to  Mcllvoy's  estate,  but  not  to  com- 
missions <»>  items  about  whioh  there  was  no 
dispute. 

The  court  below,  as  appears  from  the  rec- 
ord before  as,  allowed  Russell  &  Avritt  tbe 
sum  of  $1,464  for  their  services,  embrac- 
ing $200  for  40  days'  service,  at  $5  per 
day,  and  giving  them  commission  on  the 
amount  paid  Reid,  $23,173.  This  allow- 
ance was  made  on  motion  of  the  attorneys, 
and  without  notice  to  the  parUes  they  repre- 
sented. After  this  tbe  appellants,  who  had 
made  the  conti-act,  came  into  court,  and 
moved  the  court  to  set  aside  the  allowance 
for  want  of  notice;  and  this  motion  was  sus- 
tained, and  the  case  heard,  when  the  same 
allowance  was  made,  and  from  which  this  ap- 
peal is  prosecuted.  On  the  23d  of  September, 
1880,  the  day  after  the  allowance  was  origi- 
nally made,  the  commissioner  paid  to  the  at- 
torneys $750.  This  was  paid  by  reason  of 
the  allowance  that  was  subsequently  set  aside; 
and  the  court  below  gave  it  as  a  credit,  on 
the  assumption  that  the  original  allowance 
was  proper.  The  judgment  is  therefore  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  disallow  the  commission  on  the  sum 
of  $28,178,  and  for  proceedings  consistent 
witli  this  opinion. 

The  bill  of  exceptions  Is  properly  in  the  case. 
It  was  tendered  at  the  proper  time,  and  tbe 
eourfe  took  time  to  consider  it. 


Wait  et  al.  v.  Oover  et  al. 
{Court  of  Appeal!  <tf  Xentudq/.    Feb.  18, 1890.) 

BOU2IDABI>»— InTERFEBIIta  Patbntb— Advbbsb 

POSSBSSIOS — EST0PPE1» 

1.  Where  adjoining  land-owners  claim  a  strip 
of  land  lying  upon  tbe  outer  boundary  of  their  re- 
■pective  tracts,  they  cannot  both  have  constructive 
possession  of  snoh  strip.  It  attaches  to  the  one 
having  tbe  elder  right;  and  an  actual  adverse  pos- 
session mast  follow,  to  divest  it. 

3.  The  mere  claiming  of  the  land  hy  the  In- 
terior title  holder,  and  the  occasional  use  of  wood 
or  timber  from  it,  does  not  oonstitate  such  posses- 
sion. 

8.  To  constitute  a  good  plea  of  estoppel  against 
the  holder  of  the  BUpferior  title  byvirtue  of  his  acta 
at  the  survey  of  the  land,  it  is  necessary  to  aver  in 
the  pleadings,  in  unmistakable  terms,  that  at  the 
time  of  the  survey  of  the  land  he  knew  the  exact 
location  of  the  boundary  line,  and  never  set  up  any 
claim  to  tbe  land  embraced  by  the  interference,  and 


that  the  other  side  did  not  know  the  (me  state  of 
the< 


Appeal  from  circuit  court,  Pulaski  county. 
"Not  to  be  officially  reported." 
Curd  (H  Denton  and  O.  H.  Waddle,  for  ap> 
pellanta.    J.  T.  May,  for  appellees. 

Holt,  J.  This  action,  for  trespass'  in  the 
cutting  of  timber,  involves  tlie  title  to  the 
land.  It  was  heard  in  equity  by  consent.  A 
patent  issued  to  L.  Brown  in  1832  for  100- 
acres.  He  conveyed  it  to  W.  G.  Gover  io 
1838;  and  the  latter  sold  it,  with  other  ad- 
joining lands,  to  the  appellees  in  1885.  A 
patent  issued  to  William  Price  in  1888  for  60 
acres.  His  executors  sold  it,  with  other  ad- 
joining lands,  to  C.  Wait,  -now  deceased. 
The  west  end  of  tbe  60-aore  tract  laps  over 
some  25  or  30  acres  upon  the  100-acre  tract. 
The  appellees  having  cut  some  timber  upon- 
the  lap,  the  appellants,  who  are  tbe  widow 
and  children  of  C.  Wait,  brought  this  aetton 
against  them.  W,  G.  Gover  resided  upon 
tbe  land  conveyed  by  him  to  the  appellees,  but 
not  upon  the  100-acre  part  of  it,  for  nearly 
a  half  century.  Some  of  his  improvements 
or  inclosures  were,  however,  upon  the  Brown 
portion.  Upon  the  other  hand.  Price  lived 
upon  the  land  sold  to  Wait  for  a  long  time;, 
but  none  of  his  improvements  or  inclosures 
appear  to  have  been  upon  the  60  acres.  No- 
part  of  tbe  interference  has  ever  been  im- 
proved or  inclosed  by  any  one.  It  is  outly- 
ing timber  land.  Price  al  ways  claimed ,  how- 
ever, to  the  outer  boundary  of  the  60  acres. 
Gover  may  be  regarded  as  having  done  the 
same  to  the  outer  boundary  of  the  100  acres.. 
It  appears  he  did  not  know  exactly  where 
this  would  locate  his  outer  line,  but  be 
claimed  to  the  extent  of  his  title  paper.  Thu» 
we  have  the  one  claiming  the  entire  60  acrea 
as  a  part  of  his  farm,  and  the  other  tbe  en- 
tire 100  acres  as  belonging  to  hi9  farm,  and 
each  residing  upon  land,  l)elonging  to  him, 
adjoining  the  portion  so  claimed  by  him.  The 
timber  out  was  upon  the  lap,  but  alb^ettaer 
within  the  lines  of  the  Brown  patent.  It  is 
the  elder  title  to  the  interference;  but  tbe 
appellants  claim  to  have  had  the  land  in  ad- 
verse possession  for  more  than  our  statutory 
limitation  period  of  15  years. 

It  is  evident,  however,  that  they,  and  those 
through  whom  they  claim,  did  not,  but  Gover 
did,  have  the  actual  possession.  Tbe  mere 
claiming  of  land,  and  the  occasional  use  of 
wood  or  timber  from  it,  does  not  constitnte 
such  possession. 

In  this  instance,  If  neither  side  had  been 
invested  with  any  possession  save  such  as 
arises  from  merely  claiming  land,  or  what  is 
constructive  possession,  then  the  Oover  aide 
would  prevail,  as  it  liad  tlie  elder  title.  Each 
of  two  claimants  cannot  have  the  construct- 
ive possession  of  tbe  same  land.  It  attaches 
to  the  one  having  the  elder  right,  and  an  act- 
ual adverse  possession  must  follow  to  divest 
it.  In  the  absence  of  an  actual  adverse 
possession,  the  holder  of  the  elder  title  has 
the  ooustructive  possession.  It  avails  to  him. 
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nnless'he  'has  renoanced  it,  or  been  actually 
disseised;  and  the  statute  of  limitation  does 
not  run  against  him,  or  ixU  his  right  of  en- 
try, because  of  a  mere  claim  to,  without  any 
actual,  possession  of  the  land  by  an  inferior 
title  holder.  If  one  enters  upon  a  tract  of 
land,  to  take  possession  of  all  of  it,  under  a 
deed  or  patent,  an  entry  by  another  under  a 
Junior  grant  will  not  give  the  latter  posses- 
sion beyond  bis  actual  inclosure.  It  ousts 
the  previous  possession  to  this  extent  only. 
In  such  a  case  the  claim  of  the  holder  of  the 
junior  grant  shrinks  down  to  his  actual  in- 
closure. In  the  case  now  presented,  howev- 
er, each  claimant  resided  upon  land  adjoining 
the  tract  containing  the  lap.  The  100  acres 
and  the  60  acres  constituted  a  part  of  the 
farm  of  each  claimant,  respectively;  each,  re- 
spectively, claiming  to  the  outer  boundary. 
Some  of  the  improvements  or  inclosures  of 
■Gover  were,  however,  upon  the  100-acre  tract; 
and  he  had  the  elder  title.  None  of  the  im- 
provements of  Price  were  upon  the  60-acre 
tract.  Under  such  circumstances,  lie  cannot 
be  regarded  as  having  any  possession,  either 
actual  or  constructive,  of  the  land  embraced 
by  the  interference,  but  it  was  in  the  actual 
possession  of  Gover;  and  the  possessory  claim 
to  it  by  the  appellants  Is  therefore  unfounded. 
Trimble  v.  Smith.  4  Bibb,  257;  Chiles  v. 
Jones,  7  Dana,  528;  Jones  v.  McCauley's 
Heirs,  2  Duv.  15. 

It  is  also  urged  by  them  that  the  appellees  are 
estopped  to  claim  the  interference  by  reason  of 
the  conduct  of  their  vendor,  W.  G.  Gover.  He 
marriedadaughterof  William  Price,  by  whom 
he  had  one  child.  The  wife  died.  The  child 
was  entitled  to  apart  of  the  grandfather's 
estate,  and  his  father  was  his  guardian.  As 
such,  he  received  from  the  executor  of  the 
-estate  a  portion  of  the  money  arising  from 
the  sale  of  the  land  by  him  to  C.  Wait.  It 
•further  appears  that  W.  G.  Gover  was  one  of 
-the  chain-carriers  in  making  the  survey  when 
the  sale  was  made  by  Price's  executor  to 
Wait,  and  that  it  included  the  land  where  the 
timber  was  cut.  The  evidence  shows,  how- 
ever, that  he  was  not  along  wlien  that  part  of 
the  survey  was  made  between  his  land  and  the 
Price  land.  The  question  must,  however,  be 
determined  upon  the  pleadings,  because  the 
facts  relied  upon  as  creating  the  estoppel  were 
pleaded  in  two  amended  replies,  to  which  de- 
murrers were  sustained,  and  their  averments 
must  therefore  be  taken  as  true.  They  aver 
that  W.  G.  (Jover,  as  a  chain-carrier,  assisted 
In  making  the  survey,  and  at  that  time  never 
set  up  any  claim  to  the  land  embraced  by  the 
Interference.  It  is  unnecessary  to  decide 
whether,  if  the  facts  had  been  stated  In  a  suf- 
■ficient  pleading,  they  would  have  constituted 
an  estoppel.  The  replies  did  not  aver  that 
Wait,  or  even  his  vendor,  was  then  ignorant 
-of  the  true  state  of  case,  or  that  they  did  not 
then  know  the  location  of  the  true  line  be- 
tween the  Price  and  the  Gover  lands;  and 
construing  the  pleadings,  as  we  must,  most 
strongly  against  the  pleader,  the  replies  can- 
Aot  be  regarded  as  stating  that  Gover  then 


knew  the  true  location  of  the  division  line. 
It  is  at  least  doubtful  whether  this  is  stated. 
To  constitute  a  good  plea  of  estoppel,  it  was 
necessary  to  aver  in  unmistakable  terms  that 
Gover  then  knew,  and  that  the  other  side  did 
not  know,  the  true  state  of  case.  The  de- 
murrers were  therefore  properly  sustained, 
and  the  judgment  is  affirmed. 


POETEH  et  UX.  t>.*GlLTNEB  et  al. 
(Court  of  Appeals  of  Kentucku-    Feb.  15, 1890.) 

DUDB— COKSTBCCTION— CONVBTANCB  OF  ISmBBBT 
RlSEBVED  IN  FOBMBR  DSED. 

Q.  conveyed  to  D.  all  of  his  estate,  with 
power  to  sell  and  convey  the  same,  and  distribute 
the  proceeds  among  his  creditors,  reserving  hit 
homestead  right,  and  all  other  property  exempt 
from  execution.  Subsequently  O.  and  wife  exe- 
cuted another  deed  to  D.  for  a  money  considera- 
tion, conveying  to  him  "all  the  interest,  right, 
title,  and  henent  whioli  we  *  *  *  and  each  of 
us  have,  or  mcor  have,  in  and  to  all  the  property 
and  premises  of  every  character  whatever,  con- 
veyed by  Q.  in  a  certain  deed  of  assignment  to  D. " 
The  deed  further  recited  that  it  was  "intended  to 
cover,  embrace,  and  convey  the  husband's  right  of 
homestead,  and  the  wife's  potential  right  oi  dow- 
er. "  Held,  that  this  deed  must  be  construed  as 
conveying  all  of  the  estate  of  the  grantor  to  D.  ab- 
solutely, and  vested  the  whole  estate  in  him. 

Appeal  from  circait  court,  Henry  county. 
"Not  to  be  offldally  reported." 
Wm,    Carroll,  for   appellants,     tho.   C. 
JDrane,  for  appelleea. 

Pkyor,  J.  Gorham,  by  a  deed  executed 
on  the  26th  of  March,  1874,  conveyed  to 
James  H.  Drane  all  of  his  estate,  with  the 
power  to  sell  and  convey  the  same,  and  dis- 
tribute the  proceeds  between  his  creditors. 
He  reserved  bis  homestead  right  in  the  realty, 
and  also  the  property  exempt  from  execution. 
The  conveyance  was,  in  effect,  an  assign- 
ment for  the  benefit  of  creditors.  Porter  and 
wife  purchased  the  realty  in  question  of  one 
who  had  purchased  from  the  assignee,  Drane, 
and  have  accepted  a  deed  from  the  assignee, 
and  are  now  in  the  possession  of  the  prop- 
erty. It  is  insisted  by  these  appellants  that 
they  were  not  vested  with  title,  because  the 
maker  of  the  deed  of  assignment  did  not  join 
the  assignee  in  the  deed,  as  required  by  the 
statute.  Waiving  the  question  as  to  whether 
the.se  parties  can  make  such  a  defense,  it 
appears  that  after  the  deed  was  executed 
Gorliam  and  wife,  on  the  4th  of  November, 
1874,  in  consideration  of  $1,500  in  hand  paid, 
conveyed  to  Drane  all  their  interest  In  the 
trust  created  by  the  deed  of  March  26,  1874. 
It  is  i  nsisted  by  the  appellants  that  the  last  con- 
veyance of  November,  1874,  only  conveyed 
the  homestead  right  of  Gorham,  and  the 
dower  right  of  his  wife,  and  that  the  pro- 
ceeds of  the  trust-estate,  after  paying  the 
debts,  belonged  to  Gorham.  We  think  the 
manifest  purpose  of  the  last  deed  was  to  di- 
vest Gorham  of  all  right  and  title  to  the  trust- 
estate;  that  the  object  was  for  the  considera- 
tion received,  $1,500,  to  remove  from  the  en- 
tire trust-estate  all  claims  he  had  upon  it; 
and  that  such  is  the  construction  to  be  given 
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the  deed.  This  last  conveyance  "sells  and 
conveys  unto  tbe  party  of  the  second  part  all 
the  interest,  right,  title,  and  benefit  which 
we,  the  parties  of  the  first  part,  and  each  of 
ns,  b&ve  or  may  have  in  and  to  all  the  prop- 
erty and  premises,  of  every  character  what- 
soever, conveyed  by  Gorham  in  a  certain  deed 
of  assignment  to  Jas.  H.  Drane. "  It  is  said, 
in  a  latter  provision  of  the  deed,  tliat  "tlus 
deed  of  conveyance  is  intended  to  cover,  em- 
brace, and  convey  the  husband's  right  of 
homestead,  and  the  wife's  potential  right  of 
dower. "  The  grantors  in  the  original  deed 
to  Drane  had  specially  reserved  the  home- 
stead right,  and  the  recital  in  the  convey- 
ance was  intended  to  make  the  deed  specific 
in  its  nature  as  to  this  homestead  and  dower 
right,  because  the  claim  had  been  specially 
reserved,  but  was  not  intended  to  restrict  or 
limit  that  portion  of  the  conveyance  by  which 
the  grantors  deprived  tliemselves  of  all  title 
or  claim  whatsoever.  The  clause,  having 
special  reference  to  homestead  and  dower, 
was  designed  to  show  that  nothing  was  re- 
served, and  to  strengthen  the  clause  in  the 
deed  by  which  all  interest  ih  the  trust-estate 
was  granted.  Such  was  tbe  manifest  inten- 
tion of  tbe  parties,  and,  the  court  below  hav- 
ing placed  this  construction  on  tbe  deed,  tbe 
judgment  below  is  affirmed. 


Ferquson  et  al.  v.  MoMahon. 
{SuTrreme  Court  of  Arhansat.   Feb.  8,  1890.) 
Actions — ^Partibs — Frinoipai.  aitd  Aobnt. 
An  a^nt  who  makes  a  contract  for  his 
principal,  in  the  principal's  name,  is  not  a  person 
with  whom  the  contract  is  made,  within  Mansf .  Dig. 
Ark.  g  4936,  providing  that  a  person  with  whom,  or 
in  whose  name,  a  contract  is  made,  for  the  benefit 
of  another,  may  brine  an  action  witl^out  joining 
with  him  Uie  person  for  whose  benefit  it  is  prose- 
cuted. 

Appeal  from  circuit  court,  Nevada  county; 
R.  B.  Williams,  Special  Judge. 

Replevin  by  John  F.  McMahon  against  J. 
T.  and  J.  N.  Ferguson,  to  recover  some  cot- 
ton sold  or  mortgaged  to  Thomas  £.  McMa- 
hon, in  which  transaction  plaintiff  acted  as 
agent  for  Thomas  £.  McMahon.  Judgment 
for  plaintiff,  and  defendants  appeal.  Mansf. 
Dig.  §  4936,  provides  that  a  person  with 
whom,  or  in  whose  name,  a  contract  is  made 
for  the  benefit  of  another,  may  bring  an  ac- 
tion without  joining  with  him  the  person  for 
whose  benefit  it  is  prosecuted. 
■  Atkinson,  Tompkins  <£  Qreeson,  for  appel- 
lants.    C.G.  Hamby,  for  appellee. 

CocKRiLi.,  C.  J.  No  reason  is  disclosed 
for  allowing  a  recovery  for  tbe  benefit  of 
Thomas  E.  McMahon  in  the  name  of  John 
McMahon.  He  is  not  a  trustee  for  Thomas 
£. ;  the  mortgage  contract  was  not  made  in 
his  name;  nor  is  he  a  person  with  whom  the 
contract  was  made,  and  therefore  entitled  to 
sue  in  his  own  name,  within  the  meaning  of 
section  4936,  Mansf.  Dig.  It  is  true  that  tlie 
plaintiff,  John  McMahon,  conducted  tbe  ne- 


gotiation which  led  to  the  mortgage,  and  also 
directed  its  execution;  but  he  is  not  a  party 
to  tbe  instrument,  and  in  all  his  dealings  was 
only  the  agent  of  Thomas  £.  McMahon,  the 
mortgagee.  An  agent  who  makes  a  contract 
for  bis  principal,  in  the  principal's  name,  is 
not,  in  any  legal  sense,  a  person  with  whom 
the  contract  is  made.  Tlie  contract  in  such 
a  case  is  with  the  principal  only,  and  he 
alone  is  authorized  to  enforce  it.  Bliss,  Code 
Fl.  §  56.  The  agent,  in  such  a  case,  has  not 
necessarily  even  the  implied  authority  to  dis- 
charge the  contract  by  receiving  what  is  due 
upon  it,  much  less  the  right  to  enforce  pay- 
ment by  suit.  Meyer  v.  Stone,  46  Ark.  210. 
Tbe  court  erred,  therefore,  in  instructing  the 
jury  that  John  McMahon  could  in  any  event 
recover  the  property  in  dispute  upon  tbe 
faith  of  the  moi-tgage  executed  to  Thomas  E. 
McMahon.  If  John  McMahon  was  the  bailee 
of  the  property,  or  had  a  special  interest  in  it, 
as  he  testified,  he  could  maintain  an  action 
in  his  own  name  against  one  who  wrongfully 
deprived  him  of  the  possession.  Bliss,  Code 
PI.  supra.  But  evidence  was  conflicting  up- 
on that  phase  of  the  case,  and  we  cannot  dis- 
regard the  error  pointed  out.  Reverse  the 
judgment,  and  remand  the  cause  for  a  new 
trial,  in  accordance  with  this  opinion. 


Cbovoh  v.  Edwards. 
(Sufireime  Court  of  Arkamaa.   Feb.  8,  1890.) 

AdMINIBTKATOBS— SUSETTBS  OH  BOITD — DOWZB. 

1.  In  an  action  by  a  widow,  against  her  de- 
ceased husband's  administrator  de  bonis  non  for 
her  dower,  a  finding  that  the  husband's  adminis- 
trator, for  whom  the  widow  was  surety,  had  de- 
faulted. Is  not  warranted  by  a  judgment  to  that  ef- 
fect rendered  in  an  action  by  the  husband's  cred- 
itors against  the  administrator  de  bonis  non  alone, 
to  surcharge  the  administrator's  aoooants,  as  such 
judgment  proved  nothing  ag^nst  the  sureties. 

2.  Until  tbe  judgment  of  a  probate  court  set- 
tling an  administrator's  accounts,  and  showing 
nothing  due  from  him,  is  overturned  in  a  court  w 
equitytUo  liability  rests  on  his  bondsmen. 

8.  Where  an  administrator  applies  tbe  person- 
ality to  the  payment  of  the  debts  of  the  estate 
without  paying  the  widow's  claim  for  dower,  she 
is  entitled  to  be  reimbursed  out  of  the  real  estate. 

Appeal  from  circuit  conrt.  Miller  ooanfy; 
G.  E.  Mitchell,  Judge. 

Action  by  W.  B.  Crouch,  administrator  of 
Helen  M.  Edwards,  deceased,  widow  of  Thom- 
as Edwards,  against  W.  B.  Edwards,  admin- 
istrator de  bonis  non  of  said  Thomas  Ed- 
wards, to  recover  the  amount  directed  by  tbe 
probate  court  to  be  paid  to  said  Helen  M.  Ed- 
wards as  her  dower.  Judgment  for  defend- 
ant, and  plaintiff  appeals. 

W.  U.  Arnold,  for  appellant.  T.  B.  WA- 
ber  and  Scott  d  Jones,  for  appellee. 

CooKBiLL,  0.  J.  The  circuit  court  found 
as  a  fact  that  M.  W.  Edwards,  as  adminis- 
trator of  the  estate  of  Thomas  J.  Edwards, 
deceased,  had  in  his  hands  a  sum  of  money 
realized  from  personal  assets  of  the  estate  at 
tbe  time  the  probate  coui-t  directed  tbe  pay- 
ment of  tbe  widow's  dower;  that  the  widow 
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npglected  for  two  years  thereafter  to  collect 
what  wadduaher;  and,  the  administrator  hav- 
ing died  without  accounting  for  the  amount, 
held  that  the  widow  lost  her  right  by  her 
laches,  and  declared  that  she  was  barred  for 
the  further  reason  that  she  was  one  of  the 
sureties  of  the  defaulting  administrator,  and 
could  not  claim  indemnity  out  of  the  real  as- 
sets of  the  estate  until  she  had  discliarged  her 
liability  arising  by  reason  of  her  suretyship. 
It  is  not  necessary  to  examine  the  details  of 
the  facta  disclosed  by  the  record  to  ascertain 
If  the  conclusion  reached  by  the  court  is  that 
which  the  law  pronounces  upon  the  facts 
fonnd,  because  there  is  a  total  want  of  legal 
evidence  to  prove  the  fact  which  is  the  basis 
of  the  finding  and  judgment;  that  is,  that 
the  administrator  was  indebted  to  the  estate 
when  the  judgment  for  dower  was  renderedt 
and  at  the  time  the  petition  herein  was  filed. 
The  finding  is  based  upon  a  judgment  of  the 
Miller  circuit  court,  in  a  suit  to  surcharge 
the  administrator's  accounts,  wherein  the  de- 
fault is  found  and  adjudged  as  the  court  in 
this  case  declared.  But  neither  the  default- 
ing administrator,  nor  his  administrator,  nor 
any  of  the  sureties  upon  the  lx>nd,  were  a 
party  to  that  proceeding.  Creditors  of  the 
estate  of  T.  J.  Edwards,  deceased,  were  plain- 
tiffs; the  only  defendant  being  the  adminis- 
trator de  honU  nan  of  the  estate  of  Thomas 
J.  Edwards.  But  he  was  not  authorized  to 
represent  the  bondsmen  of  the  first  adminis- 
trator, nor  to  make  a  settlement  for  them; 
and  the  judgment  against  him  was  res  inter 
alios  acta,  and  not  binding  upon  them.  It 
proved  nothing  against  them.  Hecbt  v. 
Drake,  ante,  706. 

The  judgment  of  the  probate  court  settling 
the  accounts  of  the  administrator  for  wliom 
Mrs.  Edwards  was  surety  shows  nothing  due 
from  him,  and  until  it  is  overturned  in  a 
court  ol  equity  no  liability  rests  upon  his 
bondsmen. 

If  it  is  true,  as  recitals  in  the  probate  court 
records  indicate,  that  the  administrator  (who, 
before  assignment  of  her  dower  in  personalty, 
is  trustee  for  the  widow)  applied  the  person- 
alty to  the  payment  of  the  debts  of  the  estate, 
without  paying  off  her  claim  for  dower,  she 
Is  equitably  entitled  to  be  subrogated  to  the 
rights  of  the  creditors  whose  demands  have 
thus  been  discharged,  and  to  be  reimbursed 
out  of  the  real  estate.  Wells  v.  Fletcher,  17 
Ark.  581.  Keverse  the  judgment,  and  re- 
mand the  cause  for  a  new  trial. 


GOHN  t>.  HOPFMAK. 
{Suvreme  Court  of  Arkatwas.    Feb.  8, 1890.) 

APFBALABIiH  ORDKHS. 

In  a  snlt  to  redeem  mortgagred  lands,  a  d«- 
mnrrer  was  sustained  to  the  answer,  except  to 
that  part  wbich  set  up  a  claim  for  improvemeDts 
and  taxes  paid,  and  a  reference  was  ordered  to 
•tate  the  amounts  of  the  mortgages,  the  taxes 
paid,  and  improvements.  Held,  that  it  was  not  a 
final  decree,  from  which  an  appeal  could  be  taken. 
Davie  V.  Davie,  ante,  668,  followed. 


Appeal  from  circuit  court.  Jackson  county; 
J.  W  Butler,  Judge. 

Suit  in  equity  by  L.  M.  Hoffman  against 
M.  L.  Oohn,  to  redeem  certain  mortgaged 
premises,  and  for  an  account  of  rents  and 
profits.  The  court  sustained  a  demurrer  to 
the  answer,  except  to  that  part  which  set  up 
a  claim  for  improvements  and  the  payment 
of  taxes,  and  referred  the  cause  to  a  commis- 
sioner, to  state  the  amount  due  on  the  mort- 
gages, the  amount  of  taxes  paid,  and  the  value 
of  the  improvements.    Defendant  appeals. 

Compton  A  Compton,  for  appellant.  W, 
S.  Coody,  for  appellee. 

Per  Curiam.  The  decree  is  not  final, 
within  the  rule  of  the  decision  in  Davie  v. 
Davie,  ante.  558.  The  appeal  is  premature. 
Let  it  be  dismissed. 


Talbot  v.  Carroll  et  tU. 
{aujnwM  Court  of  Arkansas.  Feb.  8, 1890.) 
Pkomissost  Nora — Coksioeratiok. 
A  justice  who  had  fradulently  collected  and 
appropriated  the  amount  of  a  judgment  belonging 
to  plaintiff  represented  to  him  and  another  that  it 
had  been  converted  by  a  constable,  and  induced 
the  other  to  sign  with  him,  as  security,  a  forged 
note  purporting  to  have  been  executed  Dy  the  con- 
stable to  plalntUt  in  payment  of  the  pretended 
defalcation,  and  induced  plaintitT  to  accept  it.  At 
the  time  the  note  was  executed,  and  thereafter, 
neither  the  constable  nor  the  justice  owed  plaintiff 
anything,  nor  had  the  latter  ratified  the  collection 
of  the  judgment  by  the  justice.  Held,  that  the 
note  was  without  consideration. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty; J.  A.  Williams,  Judge. 

Action  by  John  H.  Talbot  against  Y  D. 
Wilkins  and  others  on  a  promissory  note. 
Defendant  Wilkins  alleged  in  his  answer: 
"That  the  note  sued  on  was  made  without 
any  consideration  whatever,  the  same  having 
been  given  under  the  circumstances  and  for 
the  purposes  following,  to-wit:  Defendant 
Fall  was  a  justice  of  the  peace,  and  defendant 
Carroll  was  constable.  Plaintiff,  Talbot,  had 
brought  suit  and  obtained  judgment  before 
Fall  against  one  Sterling  K.  Cockrill,  Sr. 
Fall  collected  from  Cockrill  the  money  on  the 
claim,  fraudulently  assuming  and  pretending 
that  he  was  authorized  to  collect  it,  he  hav- 
ing no  authority  whatever.  Fall  appro- 
priated the  money  to  his  own  use,  and  then 
fraudulently  represented  to  Talbot  and  to 
Wilkins  that  Carroll  had  collected  and  appro- 
priated it.  Under  the  guise  of  a  mutual 
friend.  Fall  induced  Wilkins  to  sign  the  note 
in  suit  with  him,  as  security  for  Carroll,  and 
induced  Talbot  to  accept  the  note  in  settle- 
ment of  Carroll's  pretended  defalcation;  both 
Wilkins  and  Talbot  believing  that  Carroll's 
signature  was  genuine,  whereas  the  signa- 
ture of  Carroll  was  a  pure  forgery,  as  Fall 
well  knew.  Talbut  never  ratifleil  or  acknowl- 
edged the  collection  of  the  money  by  Fall, 
and  never  knew  of  it  until  long  after  the 
note  was  given.  At  the  time  the  note  was 
given,  neither  Fall  nor  Carroll  owed  Talbot 
anything  whatever,  and  neither  one  of  them 
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flince  owed  him  anything;  and  the  note, 
therefore,  was  without  conaidiwatlon,  and 
was  procured  and  delivered  as  a  mere  device 
on  the  pHrt  of  Fall  to  conceal  from  Carroll 
and  the  public  his  misconduct."  To  this  an- 
swer a  demurrer  in  short  was  entered  on  the 
record.  The  demurrer  was  overruled,  and, 
the  plaintifF  admitting  the  truth  of  the  an- 
flwer,  the  court  below  gave  judgment  for  the 
defendant  Wiikins,  and  Talbot  appeals. 

W  P.  A  A.  B.  Grace,  for  f^peliant.     W. 
J3.  McCain,  for  appellees. 

Feb  Cubiam.  If  the  answer  of  appellee 
Wiikins  be  true,  the  note  sued  on  was  with- 
out Consideration.  The  demurrer  was  prop- 
erly overruled.  This  case  is  unlike  Cagle  v. 
L,ane,  49  Ark.  465.  5  S.  W.  llep,  790,  cited 
by  appellant.  In  the  latter  case.  Lane  held 
.a  note,  indorsed  by  Cummings,  for  t750. 
In  order  to  take  up  this  note,  Cummings 
-procured  Oagle  to  execute  his  note  for  f  1,0(>0 
direct  to  Lane,  and  received  from  Lane  the 
4liSerence  in  the  principals  of  the  two  notes. 
This  court  held  that  Lane  stood  in  the  atti- 
tude of  a  bona  fld»  purchaser  of  the  $1,000 
note,  for  value,  "before  maturity,  and  under 
the  belief  that  the  maker  had  executed  it 
4ipon  a  valuable  consideration,"  and  for  that 
reason  was  entitled  to  recover  Judgment  on 
-the  note  of  Cagle.  In  this  case  the  pretended 
indebtedness  of  Carroll  for  moneys  ccdlected 
by  hiiD  on  a  judgment  recovered  by  Talbot, 
anil  converted  to  his  own  use,  was  the  pre- 
tended and  only  consideration  of  the  note 
sued  on.  In  the  settlement  of  this  indebted- 
ness, which  never  existed,  Talbot  accepted 
the  note.  Such  settlement  was  the  only  pre- 
tended purpose  and  object  of  the  note. 
Talbot  never  accepted  it,  or  became  the  own- 
■er  of  it  in  any  other  way.  He  therefore  does 
not  stand  in  the  attitude  of  a  purcliaser  of 
the  note.  According  to  the  abstract  of  appeU 
lant,  which  is  not  contradicted,  the  judgment 
•of  tlie  circuit  court  should  be  affirmed. 

CooKitn.!.,  0.  J.,  did  not  sit  in  this  case. 


WiTLiAHS  e.  OtmNINaHAU. 

(Suprenw  Court  of  Arkantat.    Feb.  8, 1890.) 

Vbnsor'8  Ltbh  ov  Cbops. 

The  express  lien  -^rhich  a  vendor  of  land  r» 
-serves  on  the  crops  for  the  year  when  the  por- 
ehase  moQey  shall  oecome  due,  attaches  as  soon  as 
the  vendee  acquires  title  to  the  crops,  and  a  sub- 
sequent ntortgasee  thereof  with  nouoe,  who  con- 
verts the  crops.  Is  liable  to  the  vendor  to  the  ex- 
tent of  his  lien. 

Appeal  ftom  circuit  court,  Lincoln  conn- 
4iy;  J.  A.  Wiluavs,  Judge. 

Action  by  James  M.  Cunningham  against 
Robert  Williams  to  enforce  the  payment  of  a 
promissory  note  executed  by  Caswell  Bunt- 
ing, and  also  a  lien  on  the  iHtter's  crops, 
which  defendant  is  alleged  to  have  converted. 
PlaintifC  alleges  that  he  sold  Bunting  80  acres 
Of  land,  by  contract,  on  the  ISth  day  of  De- 
.«ember,  1885,  and  for  the  purchase  money 


took  Bunting's  three  notes,  for  $166.66  each, 
due  in  one,  two,  and  three  years  from  date; 
that  one  note  was  due,  except  $50  paid  in 
February,  1887;  that  under  said  contract  he 
had  a  lien  on  all  the  crops  grown  upon  the 
said  lands  during  the  year  1886,  to  secure  the 
payment  to  himself  of  said  promissory  note; 
that  Bunting  raised  5.300  pounds  seed  out- 
ton  on  the  land  in  1886.  worth  $131,  and  de- 
fendant, Robert  Wiihams,  took  possession  of 
said  cotton,  and  converted  it  to  his  own  use, 
knowing  plaintiff's  rights  in  the  premises; 
and  prays  judgment  against  said  Robert 
Williams  for  the  proceeds  of  the  said  cotton 
to  secure  payment  of  balance  due  upon  said 
note.  To  this  the  defendant,  Robert  Will- 
iams, answered  and  demurred,  and  in  the  an- 
swer denies  notice  of  plaintifC's  lien;  sets  up 
a  mortgage  from  Bunting  to  tiiroself  on  aU 
crops  to  secure  payment  for  supplies;  and 
admits  that  under  the  mortgage  he  received 
some  cotton.  He  f  urnislied  supplies  to  the 
amount  of  $106.  and  received  cotton  to  pay 
it  at  a  loss  of  $3,  making  $103  received. 
Denies  that  plaintiff  had  a  Uen  upon  it.  The 
case  was  submitted  on  complaint  and  ex- 
hibit, answer  and  demurrer,  and  exhibit  and 
brief.  The  court  overruled  the  demurrer, 
and  proceeded  to  decree  "that  the  said  con- 
tract is  hereby  agreed  to  be  a  mortgage  of 
said  cotton,"  and  proceeded  to  render  judg- 
ment against  Robert  Williams  for  $123.35, 
being  $25.35  more  than  Williams  received, 
and  Robert  Williams  appealed  to  this  court. 
Pending  appeal,  defendant  died,  and  Mary 
Williams,  his  administratiix.  was  snbsti- 
tnted  in  his  stead. 

M..  L.  Bell,  for  appellant.  James M.  Cwor 
ninghatn,  pro  se. 

Fes,  CDBtAH.  It  is  the  result  of  all  the 
authorities  that  wherever  the  parties  by  their 
contract  intend  to  create  a  positive  lien  or 
charge,  either  upon  real  or  personal  proper* 
ty,  whether  then  owned  by  the  assignor  or 
contractor  or  not,  or,  if  personal  property, 
whether  it  is  then  in  etae,  it  attaclies  in  eq- 
uity as  a  lien  or  charge  upon  the  particular 
property,  as  soon  as  the  assignor  or  con- 
tractor acquires  a  title  thereto,  against  the 
latter,  and  all  persons  asserting  a  claim 
thereto  under  him,  either  voluntarily  or  with 
notice,  or  in  bankruptcy.  Jones,  Gliat  Mortg. 
§  173;  Mitchell  v.  Winslow,  2  Story,  €80; 
Bell  V.  Pelt,  61  Ark.  483,  11  S.  W  Bep.  684. 

There  wai  no  evidence  as  to  the  value  o< 
the  mortgaged  cotton  received  by  appellant, 
but  he  alleged  in  his  answer  that  be  had  re- 
ceived therefor  $103.  It  is  evident  that 
Cunningham  lost  the  benefit  of  his  lien  on 
the  cotton  through  tlte  appropriation  thereof 
by  Williams  to  his  own  use.  The  court 
should  have  rendered  judgment  for  the  $103, 
and  interest  thereon  from  the  date  of  the 
filing  of  the  complaint  at  the  rate  of  6  per 
cent,  per  annum.  The  decree,  to  ttutt  ex- 
tent, will  be  modified. 

CocKKUX,  C.  J.«  did  not  sit  in  this 
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Smith  v.  Oilmen. 
{Supreme  Court  q/  Arkanaaa.    Feb.  8, 1890.) 

COBPORATIONa— SUBSCBIPTIOR    TO   StOOK— PbOMIB- 
SOHT  NOTB. 

1.  A  note,  executed  as  a  subscription  to  a  pro- 
posed minlDsr  oorporation  to  be  organized  by  the 
promisees,  was  giyen  partly  for  the  interest  that 
the  maker  agreed  to  take  In  the  mining  claims 
which  trere  to  constltnte  the  capital  stock,  and 
which  the  promisees  claimed  to  own.  Held,  that 
the  fallnre  to  lnoon>orate  the  mining  company 
would  not  entirely  defeat  a  tecorery  on  the  note, 
as  the  equitable  right  which  the  maker  aoqnired 
in  whatever  Interest  the  promisees  might  have  in 
the  claims  constituted  a  valnable  consideration. 

2.  An  Instmctlon  that  the  maker  of  a  note  may 
plead  illegality  of  consideration  as  to  one  joint 

firomi8ee.  against  the  other,  Is  error,  where  there 
I  no  OTldenae  that  the  consideration  was  Uleg^ 

Appeal  from  circuit  coart,  Garland  coun- 
ty; J.  B.  Wood,  Judge. 

Action  by  0.  F.  Smith  against  John  Oillen 
on  a  promissory  note  executed  by  defendHnt 
to  Charles  Cutter  and  plaintiff  jointly,  and 
indorsed  by  Cutter  without  recourse.  Oillen 
answered,  stating  that  tlie  note  was  without 
consideration ;  that  the  note  was  obtained  by 
the  false  pretenses  of  Charles  Cutter  and  0. 
F.  Smith,  to-wit,  that  it  was  a  subscription 
to  a  company  to  be  duly  organized  for  min- 
ing purposes,  possessed  of  certain  valuable 
mining  claims  in  Montgomery  and  Garland 
counties;  that  no  such  company  was  lawfully 
organized,  and  no  such  claims  were  held; 
that  the  purpose  of  said  sclieme  was  to  soil 
fraudulent  stock,  and  the  note,  therefore,  was 
Toid.  On  motion  of  defendant,  the  court 
gave  the  following  instructions  to  the  jury, 
to  which  the  plaintiff  excepted:  "(1)  The 
maker  of  the  note  sued  on  herein  promised 
O.  F.  Smith  and  Charles  Cutter,  as  his  joint 
creditors,  to  pay  the  sum  mentioned:  and  any 
illegality  of  the  consideration  may  be  pleaded 
by  the  maker  against  the  one  paid  as  against 
the  other,  as  equally  privy  to  the  transac- 
tions, with  hU  its  incidents.  (2)  The  sub- 
scribers to  the  capital  stock  of  a  corpora- 
tion about  to  be  formed,  and  in  the  attempt 
to  unite  as  corporators,  are  not  liable  upon 
agreements  maide  between  them,  in  view  of 
the  formation  of  such  corporation  as  stock- 
holders, until  the  formalities  which  are  a 
condition  precedent  to  the  leg^al  incorpora- 
tion of  the  company  are  observed.  And,  if 
you  believe  from  the  evidence  that  the  note 
sued  on  was  given,  as  part  of  the  subscrip- 
tion by  a  shareholder,  to  persons  proposing 
to  organize  a  joint-stock  company,  which  has 
never  yet  been  legally  formed,  after  the  lapse 
of  a  reasonable  time  in  which  to  have  per- 
fected said  organization,  you  will  find  for  the 
defendant"  From  a  judgment  for  defend- 
ant, plaintiff  appeals. 

iZ.  &.  Daviea  and  Charles  D.  Greaves,  for 
appellant.  /.  JU.  Harreli  and  D.  U.  Can- 
trell,  for  appellee. 

Per  Cubiav.    The   instructions   of  the 
court  were  erroneous,  and  did  not  fairly  sub- 
mit to  the  jury  the  question  as  to  the  consid- 
eration of  the  note  sued  on,  which  they  ought 
v-12B.w.BfluJ»— sa 


to  have  decided.  It  was  proven  that  10  min- 
ing claims,  which  Smith  and  Cutter  claimed 
to  own,  were  to  constitute  the  capital  stock 
of  the  company  to  be  organized,  and  that  the 
note  was  given  in  part,  if  not  wholly,  for  the 
interest  that  Glllen  agreed  to  take,  and  did 
take,  in  this  stock  as  sliares.  Evidence  was 
adduced  tending  to  prove  that  the  claims 
were  conveyed  to  a  company  formed,  but  not 
legally  organized,  as  a  corporation.  If  this 
be  true,  Gillen  acquired  an  equitable  right  in 
whatever  interest  or  property  Smith  and  Cut- 
ter had  In  the  mining  claims,  if  any,  al- 
though the  company  was  never  legally  or- 
ganized as  a  corporation.  Such  an  equitable 
right  may  be  a  valuable  consideration.  The 
partial  failure  of  the  consideration  for  which 
the  note  was  given  did  not  defeat  the  plain- 
tiff's right  to  recover  something. 

There  was  no  evidence  tending  to  show 
that  the  consideration  of  the  note  was  illegal. 

Reverse,  and  remand  for  a  new  trial. 


Bbtan  &  Bbown  Shoe  Co.  v.  Block  et  dl. 

{Supreme  Court  of  Arkansas.    Feb.  8.  ISOa) 

Saucs— Rbboibsion— ExEcuTioM  Baix— Fbacdu- 

LBXT  COKYITAMOBB. 

1.  Sellers  of  goods  cannot  seize  them  for  the 
purchase  money,  under  Mansf.  Dig.  Ark.  c.  96,  re- 
lating to  liens,  where  the  goods  are  In  possession 
of  the  sheriff  under  ezecaUon  before  any  claim  of 
lien  is  asserted. 

it.  Nor  can  they  rescind  the  contract  of  sale 
because  of  the  purchaser's  fraudulent  representa- 
tions as  to  his  solvency  at  the  time  thereof,  where 
they  have  pressed  their  claim  to  Judgment  with. 
Imowledge  of  the  purchaser's  fraud. 

8.  Attaching  creditors  cannot  contest  the  pay- 
ment of  judgments  against  the  debtor  where  they 
have  consented  to  an  order  of  distribution  speci- 
fying those  judgments  as  among  those  to  be  paid. 

4.  Attaching  creditors  cannot  complain  of  a 
previous  sale  of  a  portion  of  the  debtor's  property, 
under  executions  on  judgments  by  confession,  ob- 
tained by  other  oreaitors,  the  proceeds  of  such 
sale  being  prorated  aaiong  the  latter,  on  the  ground 
that  one  of  them  held  a  mortgage  to  secure  her 
claim  on  the  property  sold,  unless  the  sale  resulted 
in  Injury  to  the  attaching  creditors,  as  it  lightened 
the  burden  on  the  attached  property. 

6.  Where  several  witnesses  testify  that  a  sale 
nnder  execution  was  not  made  subject  to  a  certain 
mortgage,  and  It  appears  that  the  property  was 
sold  for  as  much  as  ft  would  probably  have  brought 
If  unincumbered,  and  the  mortgagee  Immediately 
thereafter  conveyed  her  title  to  the  purchaser,  a 
finding  that  the  sale  was  not  subject  to  the  mort- 
gage is  justified. 

0.  Testimony  of  a  grantee  of  an  insolvent  that 
he  had  never  been  in  possession  of  or  seen  the  land 
granted,  and  knew  nothing  of  its  condition,  and 
that  the  grantor  continued  to  collect  the  rents,  in 
connection  with  evidence  that  grantor  and  grantee 
were  related,  and  that  the  conveyance  was  made 
shortly  before  the  grantor's  failure,  justifies  a  find- 
ing tiiat  the  conveyance  was  fraudulent,  and  cred- 
itors of  the  grantor  may  bold  one  to  whom  the 
grantee  has  conveyed  the  land,  and  who  still  owes 
therefor,  as  garnishee. 

7.  The  court  may  correct  a  mistake  in  the  com- 

Entatlon  of  the  amount  of  a  receiver's  sale,  which 
I  apparent  on  the  record  and  papers. 

5.  Where  a  creditor  holds  collaterals  in  pledge 
to  secure  its  claim,  it  is  properly  required  to  ac- 
count therefor  before  sharing  in  the  proceeds  of  a 
receiver's  sale  of  the  debtor's  property. 

Appeal  from  circuit  court.  Yell  county; 
G.  S.  CuNNiNOHAM,  Judge. 
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DavU  <ft  Bullock,  for  Bryan  &  Brown  Shoe 
Co.  et  al.,  attaching  creditors.  U.  M.  <£  Q. 
B.  Hose,  for  Mack,  Stadler  &  Co.,  and  the 
judgment  creditors  and  J.  D.  Goldman. 
Vohn  <&  Cohn,  for  Emma  Bloclc,  E.  Timer, 
A.  J.  and  Oscar  Kern,  and  John  LHSbtofslii. 
Oohn  A  Cohn  and  H.  8.  Carter,  for  Eleine, 
administrator  of  Block,  and  the  Eirst  2)a- 
iionai  Bank. 

Smoote,  Special  Judge.  0.  M.  Freed,  a 
merchant  at  Dardanelle,  Yell  county,  became 
largely  indebted,  and  failed  in  business;  and 
on  the  25th  day  of  February,  1886,  be  con- 
fessed judgntent  in  favor  of  a  number  of  his 
creditors  for  sums  amounting  in  the  aggre- 
gate to  something  over  840,000.  Among 
the  creditors  preferred  by  these  confessions 
of  judfi;ment  were  Emma  Block;  Mack,  Stad- 
ler &  Co. ;  Henry  Kleine,  and  Henry  Kleine, 
as  administrator  of  the  estate  of  Dora  Block ; 
E.  Timer;  and  the  First  National  Bank  of 
Little  Bock,  Ark.  Executions  were  imme- 
diately issued  on  these  judgments,  and  levied 
on  the  personal  and  real  estate  of  Freed,  in- 
cluding his  stock  of  goods.  Others  of  Freed's 
creditors,  who  had  not  been  preferred  by  con- 
fessions of  judgments,  instituted  actions  at 
law  on  their  several  claims,  and  sued  oyt 
writs  of  attachment,  and  had  them  levied  on 
the  same  property  seized  under  executions, 
the  attachments  iJeing  subsequent  to  the  exe- 
cutions. Among  the  attaching  creditors 
were  Bryan  &  Brown  Shoe  Company  and 
Adler,  Goldman  &  Co.  The  Bryan  &  Brown 
Shoe  Company,  in  addition  to  their  general 
attachment,  sought  to  hold  the  particular 
goods  which  they  had  sold  to  Freed,  for  the 
price  thereof,  under  chapter  96,  Manaf.  Big.,' 
and  to  rescind  the  contract  of  sale,  upon 
the  ground  of  fraudulent  misrepresentations 
by  Freed,  aa  to  his  solvency,  at  the  time  of 
the  sale.  The  property  was  advertised  for 
sale  under  the  execution  levies,  and  then  the 
attaching  creditors  flled  their  complaint  in 
equity,  attacking  the  judgments  by  confes- 
sion as  fraud ulent.  Am ong  those  whose  j  udg- 
ments  were  attacked  were  Emma  Block, 
Mack,  Stadler  &  Co.,  Eleine,  Timer,  and  the 
bank.  The  attack  on  Emma  Block's  judg- 
ment Is  upon  the  alleged  ground  that  her 
claim  is  simulated  and  fraudulent;  and, 
further,  that  she  held  Freed's  mortgage  on 
real  estate  more  than  sufficient  to  secure  her 
debt,  and  that  she  should  be  required  to  seek 
Siitisf action  by  foreclosure  of  that  mortgage, 
before  being  permitted  to  resort  to  the  per- 
sonal property.  The  attack  on  the  judgment 
of  Mack,  Stadler  &  Co.  is  upon  the  alleged 
ground  that  it  was,  by  fraudulent  collusion 
between  that  firm  and  Freed,  rendered 
for  the  sum  of  some  $1,600  in  excess  of 
what  was  really  due  them.  Tlie  execution 
sale  was  enjoined  as  to  the  personal  property, 
a  receiver  appointed,  and  ordered  to  sell  it, 
which  was  done.  Goldman,  of  Adler,  Gold- 
man &  Co.,  became  the  purchaser  of  the  per- 

>  Tbia  ebapter  relates  to  liens. 


sonal  property,  and  a  question  arises  in  the 
record  as  to  whether  or  not  he  has  fully  paid 
bis  bid.  The  real  estate  levied  on  was  sold 
under  the  executions,  and  the  proceeds  -pro- 
rated among  the  execution  creditors.  The 
complaint  in  equity  also  sought  to  vacate  the 
sales  and  conveyances  of  certain  lands  by 
Freed  to  parties  named,  and  subject  the 
lands  to  the  payment  of  Freed's  creditors. 
Upon  final  hearing  the  court  below  found,  as 
matter  of  facts,  that  the  real  estate  in  contro- 
versy, sold  by  Freed,  respectively,  to  Lettie 
Miller,  W.  B.  Lemoyne,  A.  J.  and  Oscar 
Kern,  Emma  Block,  and  John  Lashtofski, 
were  each  of  them  fraudulent  and  void,  set 
them  aside  and  made  an  order  for  their  dis- 
position, so  as  to  make  the  lands  available  to 
the  creditors.  These  lands  are  described  in 
tlie  decree.  That  the  deed  to  £.  Timer  by 
Freed,  to  certain  lands,  was  also  fraudulent 
and  void.  That  Timer  had  exchanged  them 
for  other  lands,  and  sold  those  other  lands  to 
one  Frank  Singular,  who  still  owed  the  par- 
chase  money,  for  which  he  executed  his  notes, 
and  ordered  Timer  to  surrender  the  notes  in 
court,  and  held  Singular  as  an  equitable  gar- 
nishee. These  lands  are  also  described  in  the 
decree.  The  court  also  found  that  Goldman 
became  the  purchaser  of  the  goods  at  the  re- 
ceiver's sale  at  his  bid  of  70  per  cent  on  the 
invoice  price  of  the  same,  and  that  the  re- 
ceiver made  a  mistake,  in  computing  the  70 
per  cent.,  of  $2,129,  in  Goldman's  favor, and 
decreed  that  said  sum  be  set  off  against  wiiat- 
ever  confessed  judgments  were  involved  in 
the  suit,  which  were  owned  by  said  Goldman; 
and  the  court  further  found  that  the  First 
National  Bank  held  collaterals  to  secure  its 
conTessed  judgment  against  Freed,  and  en- 
joined it  from  any  further  participation  in 
the  proceeds  of  the  sale  of  the  personal  prop- 
erty, still  in  the  hands  of  the  court,  until  it 
disclose:!  what  disposition  it  bad  made  of 
said  collaterals,  how  much  bad  been  collected 
on  them,  and  to  what  extent  its  judgment  had 
been  reduced  by  such  collections;  and  the 
court  further  found  that  the  judgment  of 
Emma  Block  was  not  shown,  by  the  proof, 
to  be  fraudulent,  and  that  she  have  her  pro 
rata  share  of  the  proceeds  of  the  sale  of  the 
personal  property  still  in  the  receiver's  bands, 
and  dissolved  the  injunction  against  her  as 
to  that  matter.  The  court  then  dismissed 
the  complaint  as  to  the  other  creditors  who 
held  judgments  by  confession.  From  the 
decree  setting  aside  the  conveyances  of  land, 
Emma  Block,  Lettie  Miller,  W.  B.  Lemoyne, 
E.  Timer,  C.  M.  Freed,  A.  J.  and  Oscar 
Kern,  and  John  Lashtofski  appealed.  J.  D. 
Goldman  also  appealed  from  the  decree 
against  him  as  to  the  shortage  in  payment  for 
goods.  The  Bryan  &  Brown  Shoe  Company 
and  other  attaching  creditors  appealed  from 
the  decree  dissolving  the  injunction  against 
Emma  Block,  and  allowing  her  to  participate 
in  the  fund  held  by  the  receiver,  and  in  re> 
fusing  to  either  cancel  her  judgment  and 
mortgage,  or  remit  her  to  mortgage  for  pay- 
ment; and  also  from  so  much  of  the  decree 
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as  refused  to  cancel  the  Jadgment  of  Mack. 
Stadler  &  Co.,  and  Eleine  as  administrator  of 
Block,  and  for  refusing  to  cancel  the  judg- 
ment of  the  bank.  The  bank  also  appealed. 
So  it  will  be  seen  that  several  questions 
are  presented  for  our  consideration,  and  we 
have  endeavored  to  make  the  foregoing  state- 
ment indicate  them. 

1.  The  contention  that  the  Bryan  ft  Brown 
Shoe  Companj',  and  the  other  attaching  cred- 
itors, seeking  to  do  so,  can  seize  the  particu- 
lar goods  sold  by  them,  respectively,  to  Freed, 
for  the  purchase  money,  under  chapter  96, 
>Iansf.  Dig.,  is  untenable,  because,  before  any 
claim  WHS  asserted,  the  goods  were  in  the  pos- 
session of  the  sheriff,  which  cut  off  the  right 
of  sequestration.  Fox  v.  Industrial  Co.,  MS. 
opinion.  Keither  can  the  right  to  rescind 
the  contract,  on  account  of  Freed's  fraud- 
ulent representations  as  to  his  solvency  at  the 
time  of  the  purchase,  if  any  such  were  made, 
t>e  invoked,  because  it  is  manifestly  apparent 
from  the  record  that  these  attaching  creditors 
knew  as  well  of  that  fraud,  if  in  fact  it  ex- 
isted, when  they  sued  for  the  purchase  mon^, 
as  they  ever  did  afterwards,  and,  notwith- 
standing this  knowledge,  they  pressed  their 
•claim  to  judgment.  The  case  of  Kraus  v. 
Thompson,  14  N.  W.  Bep.  266,  relied  npon 
■by  appellants,  as  to  this  does  not  support 
their  view.  Even  if  it  be  correct  law,  as  de- 
cided in  that  case,  (but  as  to  this  we  make 
no  decision.)  that  a  creditor,  after  having  ob- 
tained judgment  for  the  parcbase  money  for 
ihei  goods,  may  still  rescind,  on  account  of 
«ucb  fraud,  if  he  proceeds  Immediately  on  its 
'discoTeiy,  still  It  does  not  help  the  appellants 
here;  for  It  is  held,  and  we  think  correctly, 
in  the  same  case,  that  "any  act  of  ratification 
of  the  contract,  after  knowledge  of  the  facts 
authorizing  a  rescission,  amounts  to  an  affirm- 
ance, and  terminates  the  right  to  rescind." 
Now,  there  can  be  no  more  emphatic  act  of 
ratification  of  the  contract  than  pressing  the 
claim  for  the  purchase  money  to  judgment, 
after  knowledge  of  the  fraud;  and  from  the 
record  in  this  case  it  is  impossible  to  resist 
the  inference  that  such  was  the  case  here. 

The  appealing  attaching  creditors  question 
'the  right  of  Mack,  Stadler  &  Co.  to  their  judg- 
ment by  confession,  on  the  ground  that  it 
Js  fraudulently  excessive,  and  intentionally 
made  so  by  them.  The  only  thing  offered  in 
'.support  of  this  is  the  ex  parte  affidavit  of  one 
Kleine,  which  he  repudiates  when  examined 
.as  a  witness  herein.  The  manner  of  his  dep- 
osition does  not  lead  ns  to  think  that  any- 
body's rights  ought  to  be  jeopardized  by  his 
-evidence.  His  testimony  as  a  witness  is  di- 
rectly in  conflict  with  what  he  deliberately 
swore  in  this  ex  parte  affidavit.  This  exparte 
affidavit  is  not  evidence,  as  he  refused  to  veri- 
fy its  statement  when  examined  as  a  witness. 
If  what  he  swore  as  a  witness  is  true,  it  does 
not  impeach  the  judgment.  It  is  true  that 
the  judgment  was  excessive,  but  that  seems 
to  have  been  the  result  of  hurry  in  making 
up  the  account,  and  not  for  the  purpose  of 
.fraud;  and  the  error  was  afterwards  corrected 


by  a  remission  of  the  excess.  We  see  no  rea- 
son for  disturbing  the  decree  of  the  court  be- 
low as  to  this. 

The  appellants  are  estopped  from  contest- 
ing the  payment  of  the  judgments  of  E.  Timer 
and  Henry  Kleine,  because  It  appears  from  the 
record  that  they  consented  to  an  ord^  of  dis- 
tribution by  the  receiver,  which  specified  said 
judgments  as  among  those  to  be  paid  part 
passu  with  certain  others  of  the  confessed 
judgments.  Besides  this,  we  have  been  re- 
ferred to  no  evidence,  and  have  not  discovered 
any  in  the  record  ourselves,  tending  to  show 
that  these  judgments  were  fraudulent.  The 
evidence  wlioUy  fails  to  sustain  the  allegation 
that  Emma  Block's  confessed  judgment  was 
fraudulent,  and  rendered  on  a  simulated 
daim.  She  proves  very  clearly  that  Freed 
owed  her  the  money,  and  that  she  was  entitled 
to  her  judgment.  The  other  points  attempted 
to  be  made  by  appellants,  as  to  this,  is  that 
she  held  a  mortgage  to  secure  her  debt  upon 
valuable  real  estate,  and  that  she  ought  to 
have  been  required  to  foreclose  that,  before 
sharing  with  the  other  creditors  in  the  fund 
in  the  receiver's  hands.  Ordinarily,  of  course, 
where  a  creditor  holds  securities  for  his  own 
debt,  to  which  he  can  resort  to  the  exclusion 
of  other  creditors,  until  his  debt  is  satisfied, 
the  assets  may  be  marshaled,  and  such  cred- 
itor required  to  exhaust  these  securities  before 
he  can  resort  to  another  fund  or  other  prop- 
erty, out  of  which  other  creditors  are  seeking 
satisfaction,  But  we  do  not  think  the  facte 
here  bring  Emma  Block  within  that  rule. 
She,  together  with  the  other  creditors  who 
held  judgments  by  confession,  sued  out  exe- 
cutions on  these  judgments,  all  of  whicli  were 
levied  on  the  mortgaged  property,  which  was 
sold  under  them,  and  the  proceeds  prorated 
among  said  creditors;  thereby  lightening  the 
burden  on  the  fund  in  the  hands  of  the  re- 
ceiver, and  resulting,  to  that  extent,  to  the 
advantage  of  the  attaching  creditors.  Wheth- 
er the  mortgagor  could  have  complained  at 
this  sale  or  not  we  do  not  stop  to  decide. 
Certainly  the  attaching  creditors  could  not* 
unless  it  resulted  in  some  way  to  their  injniy. 
The  only  attempt  they  make  to  show  that  ths 
sale  did  so  result  is  the  contention  that  the 
property  was  sold  subject  to  her  mortgage, 
thereby  reducing  the  amount  which  it  would 
otherwise  have  brought.  The  court  below, 
in  effect,  found  that  it  was  not  sold  subject 
to  the  mortgage,  and  we  think  it  was  amply 
justified  by  the  evidence  in  doing  so.  M. 
Davis,  the  sheriff  who  made  the  sale,  was 
among  the  principal  witnesses  who  testified 
that  the  sale  was  made  subject  to  the  mort- 
gage. But,  upon  reflection,  he  afterwards 
testified  that  he  was  mistaken  as  to  this,  and 
that  be  made  no  such  announcement  at  the 
sale.  Emma  Block's  attorney  and  other 
witnesses  testify  that  no  such  announcement 
was  made,  and  that  the  sale  was  not  subject 
to  the  mortgage.  Besides  Ibis,  it  is  evident 
that  the  bidders  did  not  think  the  property 
was  offered  subject  to  the  mortgage,  because 
the  property  brought  ^,000,  and  no  witness 
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placed  its  actual  value  at  more  than  $10,000, 
and  some  of  them  as  low  as  $8,000.  The 
property  sold  for  as  much  as  it  could  have 
been  expected  to  bring  under  the  hammer, 
if  offered  with  a  clear  and  unincumbered 
title;  and,  In  addition  to  this,  as  further  evi- 
dence that  the  property  was  not  sold  subject 
to  the  mortgage,  Emma  Block,  immediately 
after  the  sale,  conveyed  her  legal  title  to  the 
purchaser.  By  her  actions  Emma  Block  has 
abandoned  her  rights  under  the  mortgage, 
and  placed  herself  in  a  condition  which  pre- 
vents her  from  ever  enforcing  it,  and  the  at- 
taching creditors  have  not  been  Injured  there- 
by. We  see  no  ground  for  disturbing  the 
decree  of  the  court  l>elow  as  to  this  matter. 

The  court  below  found  that  the  sale  and 
conveyance  of  certain  lands  by  Freed  to  E. 
Timer  was  fraudulent.  Upon  considering 
Timer's  own  deposition ;  his  statement  that  he 
had  never  been  in  the  actual  possession  of  the 
land ;  that  he  had  never  seen  it;  that  he  did 
not  know  how  much  of  it  was  cleared  and 
bow  muchln  the  woods;  that  he  did  not  know 
how  much  of  bottom  and  how  much  hill  land 
there  was;  and  that  Freed  collected  the  rents 
after  the  sale,  and  assisted  him  in  disposing 
of  it,— taking  these  statements  of  Timer,  in 
connection  with  his  relationship  to  Freed, 
and  the  nearness  of  the  time  of  the  sale  to  the 
time  of  Freed's  failure,  we  think  the  court 
below  was  justiBed  in  finding  as  it  did,  and 
that  Singular  was  properly  held  as  an  equita- 
ble garnishee.  Tappan  v.  Harbison,  43  Ark. 
84. 

The  court  below  also  set  aside  the  sales  of 
real  estate  by  Freed  to  A.  J.  and  Oscar  Kern, 
John  Lashtofski,  and  Emma  Block.  After 
s careful  examination  of  the  facts  as  to  these 
sales,  we  have  l>een  unable  to  find  any  evi- 
dence of  fraud  in  making  them,  and  none 
has  been  pointed  out  to  us.  So  far  as  we 
have  been  able  to  discover  from  the  evidence, 
these  purchases  appear  to  have  been  made  by 
the  vendees  in  good  faith,  and  without  inten- 
tion of  fraud  on  their  part,  or  knowledge  of 
fraud  on  the  part  of  the  vendees.  We  tbink, 
under  the  evidence,  the  court  below  erred  in 
finding  them  fraudnlent,  and  setting  them 
aside.  The  court  below  also  set  aside  con- 
veyances of  land  by  Freed  to  Lettie  Miller  and 
W.  B.  Lemoyne,  but  neither  of  them  has  filed 
any  abstract  or  brief.  We  therefore  regard 
their  appeals  as  abandoned,  and  aflSrm  the 
decree,  as  to  them,  for  failure  to  comply  with 
role  9. 

J.  D.  Goldman,  who  is  a  party  to  this  ac- 
tion, and  who  was  the  purchaser  of  the  stock 
of  goods  at  the  receiver's  sale,  insists  that 
the  court  below  erred  in  charging  him  with 
$2,129,  the  amount  he  is  alleged  to  be  short 
in  his  payment  of  his  bid  for  said  goods.  It 
appears  that  the  court  ordered  the  sale  for 
not  less  than  70  per  cent,  of  the  invoice  price 
of  the  goods;  that  they  were  advertised  to  be 
soM  at  not  less  than  that;  and  that  Goldman, 
as  appears  by  the  receiver's  report  at  the  sale, 
bid  70  per  cent,  for  them.  So  the  contract 
between  Goldman  and  the  receiver  was  for 


70  per  cent.  o(  the  invoice  price  of  the  goods. 
The  receiver,  in  computing  that  70  per  cent., 
by  a  mere  mistake  in  extending  the  value  of 
a  lot  of  coffee,  fril  short  of  the  actual  amount  to 
the  extent  of  said  sum  of  $2,129,  and  this  is 
apparent  on  thefaCe  of  the  record  and  papers. 
While,  as  a  general  rule,  the  court  can  only 
aflSrm  or  set  aside  sales  of  this  sort,  and  is 
without  the  power  to  modify  them,  still  it 
may  correct  a  mere  mistake  made  in  the  com- 
putation, when  the  record  and  papers  fur- 
nish all  the  elements  for  the  correction.  Trust 
Co.  V.  Goodin,  10  Ohio  St.  566.  Here  there 
was  no  new  contract  made  between  the  re- 
ceiver and  Goldman,  nor  any  modification  of 
the  contract  actually  made  between  them,  but 
a  simple  correction  of  a  mistake  in  computa- 
tion, apparent  on  the  face  of  the  record  and  pa- 
pers, in  the  correction  of  which  there  was  no 
occasion  for  further  testimony.  We  find  no 
error  in  the  decree  of  the  court  below  as  to 
this. 

The  court  below  found  that  the  First  Na- 
tional Bank  held  notes,  mortgages,  and  com- 
mercial paper  as  security  for  the  payment  of 
its  confessed  judgment  against  Freed.  Up- 
on examination  of  the  evidence  as  to  this,  we 
are  not  disposed  to  interfere  with  said  finding 
of  facts.  The  witness  Kimbal  details  a  con- 
versation with  the  otflcers  of  the  bank,  in 
which  it  was  stated  that  Freed  owed  the 
bank  only  six  or  seven  hundred  dollars.  P. 
K.  Hoots,  cashier  of  the  bank,  states  that  in 
that  conversation  the  secured  debts  were  not 
referred  to;  that  the  conversation  was  In  ref- 
erence to  overdrafts,  amounting  to  some 
$502,  which  were  not  secured.  The  evidence 
further  shows  that  the  bank  held  paper  in- 
debtedness belonging  to  Freed  amounting  to 
$4,500.  Nor  is  this  view  of  the  matter  ex- 
plained satisfactorily  by  the  deposition  of 
l^gan  H.  Boots,  the  president  of  the  bank. 
Under  the  evidence,  we  see  nothing  to  justi- 
fy us  in  reversing  the  finding  of  the  court 
below  as  to  the  facts.  Now,  as  the  bank 
holds  these  collaterals  in  pledge,  to  secure  its 
debts,  it  has  the  same  right  to  them,  and 
power  over  them,  that  a  mortgage  would  give; 
and  they  come  within  the  rule  for  marshal- 
ing assets,  as  between  contesting  creditors, 
if  the  bank  is  not  thereby  unreasonably  de- 
layed in  the  collection  of  its  claim.  3  Pom.  Eq. 
J  ur.  462 ;  Coleb.  Coll.  Sec.  130.  Now.  all  that 
the  court  below  required  the  bank  to  do  wss 
to  show  what  disposition  it  had  made  of  these 
securities;  how  much  had  been  collected  on 
them,  and  to  what  extent  its  judgment  bad 
been  paid  by  them;  and  enjoined  it  from 
sharing  further  in  the  fund  in  court  until  it 
did  so.  It  does  not  seem  to  us  that  there  is 
anything  unjust  or  contrary  to  law  in  this. 
It  seems  just  and  equitable.  No  unreasona- 
ble delay  can  result  from  it  except  by  the  ac- 
tion of  the  bank  itself.  It  can  put  the  court 
In  possession  of  the  information  it  requires 
at  once.  We  therefore  decline  tu  disturb  the 
decree  du  that  point. 

Let  the  decree  of  the  lower  court  in  all 
things  be  affirmed,  except  as  toso  mucbof  itas 
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seta  aside  the  conveyance  by  Freed  of  lands 
to  A.  J.  and  Oscar  Kern,  John  Lashtofski, 
and  Emma  Block,  as  to  which  the  decree  is 
reversed,  and  the  complaint  dismissed  as  to 
the  lands  covered  by  said  conveyances;  and 
this  cause  Is  remanded  to  the  court  below, 
with  instructions  to  distribute  the  fund  now 
in  the  hands  of  the  receiver,  and  which  may 
arise"  from  sale  of  lands,  the  conveyances  of 
which  by  Freed  have  been  set  aside  as  fraud- 
ulent, and  not  reversed  by  this  court  timopg 
tlie  creditors  of  Freed,  according  to  their  sev- 
eral rights  and  priorilies. 

Hemingway,  Sandels,  and  Battle,  JJ., 
did  not  sit  in  this  case. 


Clabe  «<  al.  V.  Hershet. 

iSupreme  Court  of  Arkansas.    Feb.  8, 1890.) 

WiiiS— Election— Pabtition  — Iktbbbst—  Stabb 
Dbcibib. 

1.  Where  all  the  acts  of  a  devisee  tending  to 
show  an  election  to  take  under  the  will  oooar  be- 
fore she  knows  that  she  has  any  other  title  to  the 
land,  no  election  is  implied. 

2.  Nor  will  an  election  be  implied  from  a  long 
delay  by  the  devisee  in  inauiring  as  to  her  rights, 
even  in  connection  with  other  acts  tending  to  show 
such  election,  where  such  delay  occurred  during 
the  progress  of  the  civil  war,  when  courts  were 
largely  closed,  business  suspended,  and  it  appears 
that  the  devisee's  husband  became  a  refugee. 

8.  The  facts  that  a  suit  for  trespass  on  the 
lands  devised  was  brought  by  the  devisee  and  her 
husband,  and  that  the  latter  paid  the  taxes  on  the 
land,  do  not  show  an  election  where  the  suit  was 
brought  without  the  devisee's  knowledge,  and  her 
husband  testifies  that  he  paid  the  taxes  as  agent 
for  another  person,  and  It  is  not  shown  that  the 
devisee  ever  agreed  to  take  under  the  will,  or  en- 
tered on  the  land,  or  received  any  rents  or  profits 
therefrom. 

4.  Where  a  conveyance  of  land  is  made,  be- 
cause of  the  grantor's  failing  health,  fora  nominal 
consideration,  and  the  grantor,  and  after  his  death 
his  widow  and  heir,  remain  in  possession,  making 
improvements,  and  receiving  the  rents  and  profits, 
the  grantee  will  be  held  to  nave  taken  it  in  trust. 

5.  Where  the  facts  on  which  the  rights  of  the 

?iartie8  on  a  particular  point  depend  appear  on  the 
ace  of  the  pleadings,  and  are  undisputed,  the 
question  is  for  the  court,  and  no  ireport  of  the  mas- 
ter is  necessary. 

6.  Where  there  is  long  delay  in  bringing  a  suit 
for  partition  of  lands  in  possession  of  defendants, 
and  all  the  parties  thought  that  plaintiff  had  no 
rights  in  the  property,  and  she  has  made  no  objec- 
tion to  its  use  and  disposition  by  defendants,  though 
cognizant  thereof,  interest  on  rents  and  profits  will 
not  be  allowed  before  commencement  of  the  suit. 

7.  Plaintiff  has  no  lieu  on  defendants'  shares 
in  the  land  to  secure  payment  of  rents  and  profits. 

8.  Where,  on  appeal,  a  certain  question  is  not 
before  the  supreme  court  for  decision,  an  expres- 
sion of  opinion  concerning  it  is  no  bar  to  a  further 
investigation  thereof  on  a  new  triaL 

Appeal  from  circuit  court,  Sebastian  coun- 
ty; B.  B.  BcTTHEBFORD,  Judge. 

Compton  &  Compton,  for  appellants.  U. 
M.  <&  9.  B.  Rose,  fur  appellee. 

Shoote,  Special  Judge.  This  is  the  second 
time  this  case  has  been  before  this  court. 
See  Hershy  v.  Clark,  35  Ark.  17.  Abram 
and  Aaron  Clark  were  brothers.  They  owned, 
as  tenants  in  common,  and  in  equal  shares, 
certain  real  and  personal  property.    Beside 


this,  neither  of  them,  during  their  Joint  lives, 
seem  to  have  owned  any  other  property.  The 
real  estate  owned  by  them  was  and  is  sit- 
uated In  the  counties  of  Sebastian,  Pope, 
Johnson,  Ferry,  and  YelL  Tt)e  two  brothers, 
during  their  lives,  and  on  the  11th  day  of 
May,  1850,  mutually  agreed  in  writing  that 
the  survivor  should  take  and  become  the 
sole  owner  of  the  whole  of  the  property,  real 
and  personal,  and  hold  the  same  as  his  own, 
atjsolutely.  Afterwards,  and  on  the  17th 
day  of  May,  1851,  Abram  Clark  died  without 
having  made  any  other  testamentary  disposi- 
tion of  his  property  than  that  contained  in 
the  said  written  agreement  between  the 
brothers.  He  died  unmarried,  and  without 
issue  of  bis  body,  leaving  him  surviving,  his 
mother,  Nancy  Clark,  his  brother,  Aaron 
Clark,  and  his  sisters,  Sarah  Clark,  Susan 
Clark,  Elizabeth  Miller,  and  Ann  £.  Hershey, 
his  only  heirs  at  law  and  distributees.  Upon 
the  death  of  Abram,  Aaron  took  possession 
of  all  the  property  as  his  own,  and  Nancy, 
the  mother,  by  her  deed  of  the  8tb  of  De- 
cember, 1851,  conveyed  her  entire  interest 
therein  to  him ;  and  he  held  possession  of  all 
of  the  property,  claiming  it  as  bis  own,  until 
his  death. 

Susan  died  during  the  life-time  of  Aaron, 
in  1851,  unmarried,  without  issue,  and  in- 
testate, leaving,  her  surviving,  the  said 
Nancy,  her  mother,  and  the  said  Aaron, 
Sarah,  Elizabeth,  and  Ann  £.,  her  brother 
and  sisters,  her  only  heirs  at  law  and  dis- 
tributees. Aaron  died  on  the  14th  day  of 
November,  1855,  unmarried,  and  without  is- 
sue, after  making  and  publishing  bis  last 
will,  which  was  duly  probated.  By  this  will 
he  bequeathed  all  his  personal  property,  and 
devised  all  of  his  lands  lying  in  Sebastian 
and  Pope  counties,  to  his  mother,  Nancy,  and 
his  sister  Sarah,  to  hold  in  common.  To  his 
sister  Elizabeth  he  devised  ail  his  lands  lying 
in  Johnson  and  Perry  counties;  and  to  hS 
sister  Ann  E.  be  devised  all  his  lands  lying 
in  Yell  county,  and  any  other  lands  undis- 
posed of  by  the  will.  Aaron  during  his  life- 
time acquired  lands  other  than  these  owned 
by  himself  and  brother  Abram  in  common. 
All  of  the  legatees  and  devisees  under  the 
will  of  Aaron  (except,  perhaps,  Ann  E.,  about 
whom,  as  to  this,  there  is  a  question  in  the 
record)  seem  to  have  accepted  under  the  will, 
and  entered  upon  the  enjoyment  of  the  prop- 
erty therein  bequeathed  and  devised  to  them, 
and  remained  in  undisputed  possession  there- 
of until  about  the  time  this  suit  was  insti- 
tuted, except  Elizabeth  Miller,  who  so  re- 
mained in  possession  until  she  died,  in  1867, 
leaving,  her  surviving,  Abram  C.  Miller,  her 
only  heir  at  law  and  distributee,  who  has 
been  in  possession  since  her  death.  The 
mother,  Nancy,  died  on  the  27th  of  November, 
1861,  after  making,  jointly  with  Sarah,  what 
purported  to  be  her  last  will,  the  contents  of 
which  it  is  unnecessary  to  notice  here.  She 
left  surviving  her,  her  said  daughters,  Sarah, 
Elizabeth,  and  Ann  E.,  her  only  heirs  and 
distributees. 
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Ann  E.  instituted  this  suit  in  October, 
1870,  tlie  principal  defendants  being  Sarah 
Clark  and  Abram  C.  Miller,  the  son  of  said 
£lizat)eth  Miller,  deceased.  The  only  other 
defendants  are  S.  F.  Clark,  as  executor  of  the 
vrill  of  Aaron  Clark,  and  her  husband,  B.  F. 
Hershey,  as  administrator  of  the  estate  of 
Nancy  Clark,  who  are  little  more  than  nomi- 
nal defendants.  The  object  of  the  suit  is  to 
have  partition,  and  an  account  of  rents, 
profits,  and  the  proceeds  of  the  sales  of  such 
of  the  lands  as  had  been  sold,  and  of  certain 
personal  property,  and  the  like,  as  part  of 
the  estate  and  property  hereinbefore  men- 
tioned, and  to  have  herinterest  therein  ascer- 
tained and  enforced.  Sarah  Clark  and  Abram 
C.  Miller  answered,  relying  principally  on  the 
written  agreement  made  by  the  brothers,  in 
their  life-time,  the  deed  of  her  interest  by 
Kancy,  the  mother,  to  Aaron,  his  will,  and 
the  joint  will  of  Nancy  and  Sarah,  in  support 
of  their  rights  to  the  property.  They  also 
interposed  the  statute  of  limitations,  and 
made  their  answer  a  cross-complaint.  At 
the  hearing  in  the  circuit  court,  the  chancel- 
lor dismissed  the  bill  for  want  of  equity;  and 
Ann  E.  Hersbey  appealed  to  this  court. 

Upon  consideration  here,  this  court  re- 
versed the  decree  of  the  chancellor  below, 
and  sent  the  cause  back  to  the  circuit  court, 
holding  that  the  written  agreement  between 
the  brothers,  and  the  joint  will  of  Sarah  and 
Nancy,  were  void,  but  sustaining  the  will  of 
Aaron,  so  far  as  it  could  legally  operate  upon 
the  property  therein  bequeathed  and  devised, 
and  also  the  sale  of  her  interest  by  Nancy  to 
Aaron,  and  saying  that  Ann  £.  "is  not 
barred  by  the  statute  of  limitations.  She  is 
entitled,  under  our  statutes  of  descents  and 
distributions,  to  a  share  of  the  real  estate  of 
which  her  brother  Abram  died  possessed; 
also,  to  her  proper  share  of  the  real  and  per- 
sonal property  of  lier  sister  Susan  and  her 
mother.  She  is  entitled  to  an  account,  to  be 
taken  under  the  direction  of  the  court,  to  as- 
certain these  interests.  She  must  elect,  how- 
ever, which  her  bill  virtually  does,  todisclaim 
all  rights  to  the  property  in  question  acquired 
directly  to  herself  through  the  will  of  her 
brother  Aaron.  The  will  disposes  of  inter- 
ests which  she  claims  adversely,  and  there- 
fore election  arises." 

When  the  case  under  this  first  appeal  went 
back  to  the  circuit  court,  Sarah  and  Miller 
filed  an  amendment  to  their  answer,  alleging, 
among  other  things,  that  Ann  £.,  the  present 
appellee,  had  elected  to  take  under  tlie  will 
of  Anroni  and  that  she  was  bnrred  by  laches 
and  acquiescence.  This  amendment  to  the 
answer  was  rejected  by  the  court  below  when 
first  presented,  but  afterwards  permitted  to 
be  filed.  The  appellee  now  insists  that  the 
defense  above  referred  to,  as  contained  in  the 
amendment,  ought  not  to  be  considered, 
principally  upon  the  ground  that  it  was  dis- 
posed of  and  decided  by  this  court  on  the  first 
appeal. 

When  a  question  of  law  arising  in  a  case 
has  once  been  decided  by  this  court,  it  be- 


comes a  part  of  the  law  of  that  case,  unless 
reconsidered  and  repudiated  by  this  court  at 
the  term  during  which  the  decision  was 
made;  and  this,  too,  without  regard  as  to 
whether  such  decision  was  right  or  wrong. 
Porter  v.  Doe,  10  Ark.  187;  Baxter  v. 
Brooks,  29  Ark.  185.  But  this  court  cannot 
decide  a  question  which  is  not  before  it 
for  decision.  Phelan  v.  Supervisors,  9  Cal. 
16;  Barney  v.  BaUroad  Co.,  117  U.  S.  228,  6 
Syp.  Ct.  Rep.  654.  Mr.  Justice  Field,  in 
delivering  the  opinion  of  the  court  in  the 
above<ited  case  of  Barney  v.  Railroad  Co., 
said:  "We  recognize  the  mle  that  what  was 
decided  in  a  case  pending  before  us  on  appeal 
is  not  open  to  reconsideration  in  the  same 
case,  on  a  second  appeal  upon  similar  facts. 
The  first  decision  is  the  law  of  the  case,  and 
must  control  its  disposition;  but  the  rule 
does  not  apply  to  expressions  of  opinion  on 
matters  the  disposition  of  which  was  not  re- 
quired for  the  decision. "  From  an  examina- 
tion of  the  record  upon  the  first  appeal,  and 
the  opinion  then  delivered,  we  do  not  think 
the  question  of  election  was  liefore  this 
court;  nor  do  we  think  that  this  court,  in 
that  opinion,  in  remarking  tliat  the  present 
appellee  had  by  her  complaint  virtually 
elected  not  to  take  under  the  will,  intended 
to  cut  off  investigation  as  to  that,  or  to  pre- 
vent the  present  appellants  from  showing 
that  she  had  elected  to  take  under  the  will, 
if  in  fact  she  bad  done  so.  Under  this  state 
of  case,  we  are  of  opinion  that  the  court  lie- 
low  did  not  exceed  its  jurisdiction  in  allowing 
the  amendment  to  the  answer,  and  that  the 
question  is  before  us  for  consideration.  This 
view,  it  seems  to  us,  is  sustained  by  the  au- 
thorities above  cited,  and  our  own  liberal 
statute  of  amendment.  We  hold,  however, 
that  the  opinion  of  this  court  in  the  first  ap- 
peal, upon  the  statute  of  limitations,  does 
cut  oft  the  consideration  of  the  question  of 
laches  and  acquiescence  upon  the  lapse  of  time, 
unconnected  with  other  evidence  tending  to 
show  that  appellee  had  elected  to  take  under 
the  will;  that,  if  appellee  is  estopped  at  all, 
it  is  upon  the  ground  that  she  had  so  elected 
in  fact.  In  passing  upon  that  question,  lapse 
of  time  may  be  considered,  in  connection 
with  otiier  facts  in  evidence  upon  the  point. 
Did  the  court  below  err  in  finding  that  ap- 
pellee had  not  elected  to  take  under  tlie  will?- 
It  is  true  that  some  of  her  acts  in  evidence 
tend  to  show  that  she  had  made  such  election. 
But  we  are  satisfied  from  the  evidence  that 
neither  she  nor  any  of  the  parties  in  interest 
had  any  knowledge  of  the  fact  that  she  had 
any  right,  title,  or  interest  in  the  property 
until  a  short  time  before  the  commencement 
of  this  suit.  She  knew  of  the  existence  of 
Aaron's  will,  and  the  transactions  previous 
thereto,  as  hereinbefore  stated;  but  she  ap- 
pears to  have  been  ignorant  of  the  facts  that 
she  had  any  right  or  title  to  the  property  she 
is  suing  for  herein,  whatever.  In  fact,  all 
the  parties  seem  to  have  been  mutually  labor- 
ing under  this  mistake.  If  this  is  a  mere 
mistake  of   law,  the   appellee    cannot,  of 
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course,  avatl  herself  of  It.  Judge  Story  sajrs : 
"Indeed,  where  the  party  acts  upon  the  mis- 
apprehension that  he  has  no  title  at  all  in  the 
property,  it  seems  to  involve  in  some  meas- 
ure a  mistake  of  fact;  that  is,  of  the  fact  of 
ownership  arising  from  a  mistake  of  law.  A 
party  can  hardly  be  said  to  intend  to  part 
with  a  right  or  title  of  whose  existence  he  is 
wholly  ignorant;  and  if  he  does  not  so  intend 
a  court  of  equity  will,  in  ordinary  cases,  re- 
lieve him  from  the  legal  efFect  of  instru- 
ments which  surrender  such  unsuspected 
right  or  title."  1  Story,  Eq.  Jur.  §  122. 
And  in  discussing  the  doctrines  as  to  mis- 
take, with  reference  to  a  mortgage  which  had 
been  released  by  the  plaintiff  in  the  case,  who 
-was  seeking  relief  upon  the  g^round  that  he 
was  totally  ignorant  of  his  title  at  the  time 
of  the  release,  and  who  bad  been  relieved  by 
Lord  Chancellor  Nottinobah,  Judge  Story, 
among  other  things,  says:  "If  it  [the  case] 
proceeded  upon  the  ground  that  the  plaintiff 
had  no  knowledge  of  his  title  to  the  mort- 
gage, and  therefore  did  not  intend  to  release 
any  title  to  it,  the  release  might  well  be  re- 
lieved against,  as  going  beyond  the  inten- 
tions of  the  parties,  upon  a  mutual  mistake 
of  the  law;  •  •  •  and,  if  both  parties 
acted  under  a  mutual  misconception  of  their 
actual  rights,  they  could  not  justly  be  said  to 
have  intended  what  they  did."  1  Story, 
£q.  Jar.  §  123.  Again,  he  says:  "There 
may  be  a  solid  ground  for  a  distinction  be- 
tween cases  where  a  party  acts  or  agrees  in 
ignorance  of  any  title  in  him,  or  upon  the 
supposition  of  a  clear  title  in  another,  and 
cases  where  there  is  a  doubt  or  controversy, 
or  litigation  between  parties,  as  to  their  re- 
spective rights."  1  Story,  £q.  Jur.  §  130. 
As  to  the  matter  under  discussion,  we  refer 
also  to  the  case  of  Griffith  v.  Sebastian  Co., 
49  Ark.  24,  3  S.  W.  Rep.  886,  and  the  au- 
thorities therein  cited.  In  that  case,  Judge 
Smith,  in  delivering  the  opinion  of  this 
court,  said  (49  Ark.  83,  3  S.  W.  Rep.  889:) 
"A  fact  is  not  less  a  fact  though  It  be  the 
offspring  of  the  law;"  and  (49  Ark.  34,  3  S. 
W.  Rep.  889.)  "A  court  of  equity  will  relieve 
against  a  mistake  of  fact  superinduced  by  a 
mistake  of  law."  See,  also,  1  Scrib.  Dower, 
481-492,  where  the  subject  of  election  by  wid- 
ows as  to  dower  is  discussed.  We  refer  also 
to  Snelgrove  ▼.  Snelgrove,  4  Desans.  £q.  274. 
All  the  facts  tending  to  show  an  implied 
election  under  the  will,  by  the  appellee,  oc- 
curred before  she  had  come  to  any  knowl- 
edge of  her  title,  except  one.  That  one  is  an 
attempted  sale  of  the  lands  devised  to  appel- 
lee, which  appears  from  the  weight  of  evi- 
dence to  have  been  originally  made  by  her 
husband,  B.  F.  Hershey,  and  her  namesigned 
to  the  papers  in  connection  with  it  by  him, 
without  her  knowledge;  and  the  transaction 
took  place  after  the  commencement  of  this 
suit.  We  therefore  attach  no  weight  to  it  as 
tending  to  prove  that  she  had  elected  to  take 
under  the  will. 

We  are  next  to  consider  whether  the  lapse 
of  time,  in  connection  with  the  other  facts  in 


evidence,  makes  out  an  election  to  take  under 
the  will.  We  would  be  much  disposed  to 
hold  that  tbe  long  delay  of  the  appellee  in 
making  inquiry  about  her  rights,  and  in  tak- 
ing steps  to  enforce  them,  would  of  itself, 
probably,  and  certainly  in  connection  with 
the  other  facts  tending  to  show  her  election 
to  take  under  the  will,  establish  that  election, 
if  it  were  not  for  some  other  circumstances 
in  evidence.  Under  the  facts  as  they  appear, 
the  appellee  was  not  in  a  condition  to  enforce 
her  rights  by  legal  coercion  until  the  death 
of  the  mother,  Nancy,  in  1861.  From  that 
time  until  1865  the  civil  war  was  going  on, 
and  for  the  greater  part  of  the  time  flagrant 
in  that  portion  of  the  state  where  the  prop- 
erty is,  and  the  parties  resided.  To  a  great 
extent  the  courts  were  closed,  and  business 
to  some  extent  suspended.  Considerable 
numbers  of  the  people  residing  there  had  to 
refugee  southward  for  safety,  and  among 
them,  as  the  evidence  shows,  the  husband 
of  appellee.  These  are  facts,  except  as  to 
the  refugeeing  of  her  husband,  of  which 
we  take  judicial  notice,  as  a  part  of  the  his- 
tory of  the  state.  These  facts  did  not,  of 
course,  absolutely  prevent  her  directly  elect- 
ing to  take  or  not  to  take  under  the  will. 
But  when  we  consider  the  confused  and  ex- 
cited condition  of  things,  we  do  not  think 
that  an  election  to  take  under  the  will  can 
be  properly  implied  from  her  delay,  even  in 
connection  with  her  other  acts,  as  they  were 
done  in  ignorance  of  her  title  to  the  proper- 
ty herein  sued  for.  There  is  no  sufficient 
evidence  of  any  direct  election  of  appellee  to 
take  under  the  will.  It  is  not  shown  tliat 
she  ever  agreed  to  do  so,  or  that  she  ever  en- 
tered upon  the  lands  devised  to  her,  or  re- 
ceived any  rents  and  profits  from  them.  It 
is  in  evidence  that  a  suit  for  trespass  on  the 
lands  devised  to  appellee  was  brought  in  the 
names  of  her  husband,  B.  F-.  Hershey,  and 
herself,  and  that  B.  F.  Hershey  had  paid 
taxes  on  the  land.  But  the  weight  of  evi- 
dence is  to  the  effect  that  both  these  things 
were  done  without  her  knowledge  or  consent, 
and  B.  F.  Hershey  testifles  that  be  paid  the 
taxes  as  the  agent  of  the  appellant  Sarah. 
So,  upon  the  whole  case  as  to  that  point,  we 
hold  that  there  is  not  sufficient  evidence  that 
appellee  elected  to  take  under  the  will,  either 
directly  or  by  implication. 

Upon  final  hearing,  the  court  below  de- 
creed, among  other  things,  that  appellee  is 
entitled  by  inheritance  to  an  interest  of 
11-48  in  all  the  lands  in  controversy,  (in- 
cluding S.  E.  4  of  the  N.  W.  J  of  section  19, 
township  5  N.,  range  16  W.,  and  the  N.  W. 
4  of  section  26,  township  5  N.,  range  17  W., 
in  Perry  county,  Ark.,  known  as  the  "Cypress 
Mills  Hace,")  except  the  tract  in  Yell  coun- 
ty, in  which  she  was  decreed  one-third  inter- 
est, and  that  she  have  partition  thereof,  and 
also  rendered  a  decree  in  her  favor  against 
appellant  Sarah  Clark  in  the  sum  of  Sll,- 
670.67,  for  rents,  issues,  and  profits,  and  also 
a  like  judgment  against  appellant  Abram 
Miller,  in  the  sum  of  $6,296.45,  and  decreed 
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a  Hen  upon  the  lands  remaining  nnsold  at  the 
commencement  of  this  action  for  the  pay- 
ment of  these  judgments;  from  ^Icli  decree 
the  said  Sarah  Claris  and  Abram  C.  Miller  ap- 
pealed.  It  is  insisted  by  appellants  that  the 
court  below  erred  in  decreeing  that  appellee 
bad  an  interest  in  the  Cypress  Mills  place, 
above  described.  It  appears  from  the  evi- 
dence that  this  place  was  conveyed  by  John 
W.  Miller,  the  father  of  the  appellant  Abram 
0.  Miller,  in  his  life-time,  to  Abram  Clark, 
in  his  life-time,  on  account  of  the  tailing 
health  of  John  W.,  for  the  sum  of  one  dollar; 
that  John  W.,  who  died  in  1850,  improved  it, 
and  bad  the  use  and  enjoyment  of  it  until 
bis  death;  that  Elizabeth  Miller,  the  widow 
of  John  W.,  and  mother  of  Abram  C.  Miller, 
always  after  that  had  the  use  and  enjoyment, 
and  received  the  rents  and  profits,  of  it,  until 
her  death,  in  1867;  and  that  neither  of  said 
brothers  Abram  and  Aaron  Clark  was  ever  in 
actual  possession  of  it.  Under  these  facta, 
we  are  of  opinion  that  the  Cypress  Mills  place 
was  held  by  Abram  Clark  in  trust,  and  that 
appellee  has  no  interest  in  it,  and  that  it  was 
error  to  hold  that  she  had;  and  we  therefore 
dismiss  the  complaint  as  to  the  said  Cypress 
Mills  place. 

It  is  urged  by  appellants,  that  the  court 
below  erred  as  to  the  interest  in  the  lands 
which  the  appellee  would  be  entitled  to  un- 
der the  statutes  of  descents,  and  also  as  to 
the  allowance  of  interest.  But  the  appellee 
submits  that  these  questions  were  not  raised 
by  exceptions  to  the  master's  report,  and  can- 
not therefore  be  considered  here.  In  regard 
to  the  lands,  the  facts  upon  which  the  several 
interests  of  the  parties  depend  appear  upon 
the  face  of  the  pleadings,  and  are  undisputed. 
Being  already  before  the  court,  no  report  as 
to  them  was  necessary;  and  it  was  for  the 
court,  and  not  for  the  master,  to  determine 
the  law  upon  these  facts,  and  declare  the  ex- 
tent of  the  several  Interests  in  the  lands.  As 
to  the  other  point,  the  master  might  well  re- 
port, under  the  directions  of  the  court,  what 
the  amount  of  interest  would  be  on  claims  or 
debts  at  certain  rates ;  and,  if  a  party  should 
desire  to  question  the  correctness  of  his  com- 
putation, he  might,  perhaps,  have  to  do  so  by 
exception  to  his  report.  But  it  would  be  for 
the  court  to  determine,  under  all  the  circum- 
stances of  each  particular  case,  whether  the 
amount  of  interest  so  reported  should  be  al- 
lowed, without  the  necessity  of  exception  to 
the  report.  But,  outside  of  this,  we  find  in 
the  record  exceptions  as  to  interest,  which 
were  reserved  by  the  court  for  consideration, 
and  not  determined  until  the  hearing,  suffi- 
ciently broad  to  raise  this  question. 

We  therefore  hold  that  both  the  foregoing 
questions  are  before  us  for  consideration. 

There  is  a  controversy  in  the  record  as  to 
the  shares  of  the  parties  in  the  lands  in  con- 
troversy. 

It  appears  that  after  the  death  of  Abram, 
Aaron  sold  a  part  of  the  lands  owned  by  them 
in  common,  and  also  that  after  the  death  of 
Abram,  Aaron  purchased  certain  other  lands, 


a  large  part  of  which  be  sold  before  his  death. 
We  hold  that  the  appellee,  Ann  E.,  has  no 
interest  or  sliare  in  said  lands,  sold  as  above 
mentioned,  which  she  can  assert  in  this  ac- 
tion, and  that  the  court  below  erred  in  hold- 
ing that  she  had.  Aa  to.  the  shares  of  the 
parties  in  the  lands  held  by  Abram  and  Aaron 
in  common,  except  so  much  of  them  as  was 
sold  by  Aaron  in  his  life-time,  we  find  as  fol- 
lows: Of  said  lands  in  Sebastian  and  Pope 
counties,  the  appellant  Sarah  Clark  is  entitled 
to  S7-48  and  the  appellee,  Ann  E.  Hersbey. 
to  11-48.  Of  said  lands  in  Johnson  and 
Perry  counties,  appellant  Abram  C.  Miller 
is  entitled,  as  heir  of  bis  mother,  Elizabeth, 
to  seven-eighths,  and  appellee  Ann  E.  Hersbey 
is  entitled  to  one-eighth.  Of  the  said  lands  in 
Yell  county,  the  appellants  Sarah  Clark  and 
Abram  C.  Miller,  and  the  appellee,  Ann  £. 
Hersbey,  are  entitled  each  to  one-third.  As  to 
the  lands  purchased  by  Aaron  after  the  death 
of  Abram,  all  of  which  appear  to  be  in  Se- 
bastian county,  we  find  as  follows:  Of  said 
lands,  except  so  much  of  the  same  as  was 
sold  by  Aaron  in  his  life-time,  the  appellant 
Sarah  Clark  is  entitled  to  Qve-sixths,  and  the 
appellee,  Ann  E.  Hersbey,  is  entitled  to  one- 
sixth.  And  we  are  of  opinion  that  the  court 
below  erred  In  its  findings  as  to  the  interest  of 
the  parties  in  the  lands.  Interest  was  allowed, 
and  included  in  the  sums  for  which  the  court 
below  decreed  personal  judgments  against  ap- 
pellants, at  6  and  10  per  cent,  per  annum, 
from  various  dates,  extending  back  long  prior 
to  the  commencement  of  this  suit 

Mr.  Wait  says,  in  bis  work  on  Actions  and 
Defenses:  "As  a  general  rule,  no  interest 
should  be  allowed  on  unliquidated  account 
for  goods,  wares,  and  merchandise,  without 
an  agreement  to  allow  it,  express  or  implied. 

•  •  •  It  has  been  held  in  New  York  that 
in  an  action  upon  an  unliquidated  demand 
interest  may  properly  be  allowed  from  the 
time  of  the  commencement  of  the  action. 

*  *  *  In  general,  interest  is  not  due  in 
law  on  unliquidated  damages  or  uncertain  de- 
mands. «  *  *  Intei'est  from  the  com- 
mencement of  the  suit  is  recoverable  on  a 
money  demand,  even  though  it  is  not  claimed 
in  the  petition.  •  *  «  If  there  be  an  un- 
reasonable and  vexatious  delay  in  making 
payment  of  an  account,  though  it  be  not  liqui- 
dated. Interest  may  be  recovered.  •  •  • 
Interest  is  considered  as  incident,  legally,  to 
every  debt  certain  in  amount,  and  payable  at 
a  certain  time.  It  is  now  allowed  in  all 
cases  where  one  person  detains  the  money  of 
another  unjustly  and  against  his  will."  4 
Wait,  Act.  &  Def.  128-136,  to  which  we  re- 
fer for  citation  of  authorities. 

In  Tatum  v.  Mohr,  21  Ark.  S55,  this  court 
said:  "We  understand  the  court  to  have  In- 
structed the  jury  that  the  plaintiff  was  enti- 
tled to  recover  interest  upon  the  value  of  the 
slave  thus  ascertained  from  the  date  of  the 
exchange.  This  was  an  error.  On  general 
principles,  in  a  suit  like  the  present,  for  un- 
liquidated contested  damages,  the  plaintiff  is 
not  entitled  to  recover  interest,  as  aucb." 
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In  Brinkley  T.  WlUis,  22  Ark.  9. 10,  which 
was  a  suit  in  equity  to  recover  the  value  of 
certain  slaves  that  came  to  the  hands  of  an 
administrator,  and  in  which  a  recovery  was 
had  as  to  a  slave  named  George,  this  court 
said:  "But  under  the  circumstances  of  this 
case  we  are  of  opinion  that  no  interest  should 
attend  that  part  of  the  value  of  George  that 
sliall  fall  to  Brinkley  and  wife  before  the  be- 
ginning of  this  suit,  as  there  has  been  delay 
in  its  commencement  which  ought  to  oper- 
ate against  the  plaintiffs." 

While  we  do  not,  from  the  foregoing  au- 
thorities, attempt  to  formulate  any  rule  ap- 
plicable to  all  cases,  (see  Watkins  v.  Wassell, 
20  Ark.  419,  420,)  we  think  them  quite  suf- 
ficient to  prevent  any  allowance  of  interest 
to  appellee  prior  to  the  institution  of  this 
suit,  taking  all  the  facts  into  consideration. 
We  cannot  agree  with  the  counsel  for  appel- 
lee that  there  is,  under  the  circoipstances  of 
this  case,  any  implied  contract  for  the  pay- 
ment of  interest,  or  any  unreasonable  and 
vexatious  withholding  of  it.  or  any  withhold- 
ing it  against  the  will  of  the  appellee.  In  ad- 
dition to  the  long  delay  i  a  bringing  the  action, 
all  the  parties  were  fully  under  the  impres- 
sion that  the  appellee  had  no  rights  at  all  in 
the  property.  Besides,  the  appellee  consent- 
ed to,  and  assisted  the  appellant  Sarah  in,  the 
use  of  nearly  $10,000  of  notes,  the  proceeds 
of  the  sale  of  a  part  of  the  land  for  the  bene- 
fit of  her  husband,  and  tacitly  consented  to 
the  sale  of  another  valuable  part  of  it  by  be- 
ing present  and  making  no  objection  to  the 
sale,  which  was  brought  about  by  her  hus- 
band. She  and  her  husband  lived  in  the 
house  for  four  or  five  years  with  appellant 
Sarah,  during  the  moat  of  which  time  her 
husband  was  the  agent  of  the  appellant  Sa- 
rah; and  it  is  almost  impossible,  from  the 
evidence,  to  resist  the  inference  that  she 
knew  of  all,  or  nearly  all,  of  the  transactions 
of  the  appellant  Sarah  in  regard  to  the  prop- 
erty, and  made  neither  complaint  uor  dis- 
sent. These  things  equally  affect  the  case  as 
to  the  appellant  Abram  C.  Miller,  owing  to 
the  Impression  of  all  the  parties  as  to  appel- 
lee's rights,  and  the  undisputed  possession 
by  appellants  until  just  before  the  oom- 
mencement  of  this  action.  To  allow  interest 
before  the  commencement  of  the  action 
would  be  to  subject  appellants  to  loss  and 
injury  superinduced  by  the  conduct  and  ac- 
tions of  appellee.  So  we  hold,  nnder  the 
circumstances  of  this  case,  as  this  court  held 
in  Brinkley  v.  Willis,  supra,  that  Interest 
ought  not  to  have  been  allowed  before  the 
commencement  of  this  suit. 

It  appears  that  Nancy  and  Sarah,  before 
the  death  of  Nancy,  and  Sarah,  after  Nancy's 
death,  sold  certain  parcels  of  the  land  in  Se- 
bastian and  Pope  counties,  which  sales  were 
raadeafter  Aaron'sdeath,  and  before  the  com- 
mencement of  this  suit,  and  that  Sarah  sold 
one  parcel  thereof  to  W.  M.  Cravens  after  the 
commencement  of  this  suit,  which  last-men- 
tioned sale  was  for  the  sum  of  $5U0.  And, 
as  it  appears  that  appellee  does  not  seek  to 


interfere  with  those  sales,  we  treat  them  as 
having  been  ratified  by  her,  and  the  lands  so 
sold  as  having  been  partitioned  and  set  apart 
to  the  appellant  Sarah  by  consent;  leaving  in 
said  counties  of  Sebastian  and  Pope  the  lands 
remaining  unsold  at  the  timeof  the  commence- 
ment of  this  suit,  except  the  lands  sold  to 
Cravens,  to  be  partition^  between  appellant 
Sarah  and  the  appellee,  giving  appellee  11-48, 
and  appellant  Sarah  37-48,  of  the  lands  so 
held  in  common  by  Aaron  in  said  counties  of 
Sebastian  and  Pope;  and  said  appellee  one- 
sixth  and  said  appellants  five-sixths  of  said 
nnaold  lands  in  Sebastian  county  Iraught  by 
Aaron  after  Abram's  death.  The  tract  of 
land  in  Yell  county  devised  by  Aaron's  will 
to  appellee  is  to  be  partitioned  between  the  ap- 
pellee and  appellants  Sarah  and  Abram  C.  Mil- 
ler, giving  to  each  of  them  one-third,  and  lands 
in  Johnson  and  Ferrycounties  are  to  be  parti- 
tioned iMtween  the  appellee  and  Abram  G. 
Miller,  giving  appellee  one-eighth  and  Miller 
seven-e^hths.  The  lands  partitioned  by  sale 
and  consent,  as  hereinbefore  held,  to  appellant 
Sarah,  are  valued  at  the  prices  for  which  they 
were  sold,  less  11-48,  of  $3,722.60  as  to  said 
sales  of  said  laud  in  Sebastian  and  Pope 
counties  held  in  common  by  Abram  and 
Aaron,  and  one-sixth  of  $8,722.60  as  to  said 
sale  of  said  lands  in  Sebastian  county  bought 
by  Aaron  after  Abram's  death;  the  said  sum 
of  $3,722.60  l)eing  the  aggregate  amount  of 
taxes  ($622.60)  paid  by  Sarah  on  said  lands, 
and  of  moneys,  ($8,100,)  part  proceeds  of 
sale  of  said  lands,  which  she  had  deposited 
with  Brooks  &  Latham,  and  which,  without 
fault  of  her  own,  she  lost  by  failure  of  said 
firm,  and  for  which  two  sums  she  was  al- 
lowed credit  by  the  court  l)elow,  for  the  pur- 
pose of  completing  the  partition.  And  the 
shares  which  may  be  allotted  to  appellant 
Sarah  in  the  lands  in  Sebastian,  Pope,  and 
Yell  counties  are  to  be  charged  with  a  sufll- 
cient  amount  of  owelty  to  make  appellee's 
shares  therein,  exclusive  of  such  of  said  lauds 
as  Aaron  held  in  his  life-time,  equal  to  11-48 
of  said  land  held  in  common  by  Abram  and 
Aaron  in  Sebastian  and  Pope  counties,  one- 
sixth  of  the  land  bought  by  Aaron,  after 
Abram's  death,  in  Sebastian  county,  and 
one-third  of  the  tract  of  land  in  Yell  county 
devised  by  Aaron's  will  to  appellee,  includ- 
ing the  value  of  the  lands  sold  by  Nancy  and 
Sarah,  or  either  of  them,  as  hereinbefore 
stated;  which  owelty  is  to  be  a  lien  upon  the 
shares  of  said  appellant  Sarah  in  said  lands, 
but  no  personal  judgment  for  the  same  is  to 
be  entered. 

It  appears,  however,  that  the  appellant 
Sarah  purchased  from  B.  F.  Hershey,  the 
husband  of  appellee,  while  he  was  acting  as 
agent  for  said  appellant  Sarah,  certain  real 
estate  in  Clarksviile,  Johnson  county,  for 
which  she  paid  him  the  sum  of  $9,937  in 
notes,  representing  proceeds  of  sales  of  part 
of  said  lands  held  in  common,  made  by  ap- 
pellant Sarah;  that  this  transaction  was 
made  with  the  knowledge,  consent,  and  ap- 
probation of  appellee;  and  that  she  joined 
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her  husband  In  the  deed  to  appellant  Sarah; 
nod  that  said  real  estate  was  not  worth  more 
than  $4,000,  making  the  difference  between 
the  price  paid  for,  and  the  value  of.  said  real 
estate  65,937.  And  after  the  owelty  to 
vhich  the  appellee  is  entitled,  as  between 
herself  and  appellant  Sarah,  is  ascertained, 
the  said  sum  of  85,937,  less  11-48  of  said 
sum  of  $9,937,  is  to  be  deducted  therefrom, 
as  so  much  owelty  already  paid  by  said  ap- 
pellant  Sarah;  and,  if  said  sum  exceeds  said 
owelty,  then  no  owelty  is  to  be  allowed  said 
appellee. 

As  it  does  not  appear  that  any  of  the  lands 
in  Johnson,  Perry,  and  Yell  counties,  in 
which  appellee  and  appellant  Abraham  C. 
Miller  are  entitled  to  shares  by  partition, 
have  been  sold,  the  question  of  owelty  does 
not  arise  between  them. 

We  are  of  opinion,  from  the  facts  in  evi- 
dence, that,  as  between  herself  and  the  ap- 
pellant Sarah,  the  appellee  ought  to  have  her 
part  of  the  rents  (according  to  the  shares  she 
is  entitled  to,  as  hereinbefore  held)  in  the 
lands  in  Sebastian  and  Pope  counties  as  fol- 
lowq:  That  is  to  say,  she  is  entitled  to  her 
part  of  the  rents  of  said  lands  in  Sebastian 
and  Pope  counties  sold  after  the  death  of 
Nancy,  from  the  death  of  Nancy  up  to  the 
time  they  were  respectively  sold,  so  far  as 
the  evidence  shows  that  such  rents  were  re- 
ceived by  the  appellant  Sarah.  She  is  not 
entitled  to  rents  from  any  period  anterior  to 
the  death  of  Nancy,  because  before  that  time 
the  rents  were  covered  by  Nancy's  life-estate, 
with  the  title  into  which  she  bad  been  rein- 
stated by  Aaron's  will,  nor  after  the  sales, 
because  we  have  held  said  sales,  owing  to 
the  circumstances  under  which  they  were 
made,  to  be  a  partition  by  consent.  The  ap- 
pellee is  also  entitled  to  her  said  shares  of 
the  rents  of  that  part  of  said  lands  remaining 
unsold  at  the  commencement  of  this  action, 
(except  the  place  afterwards  sold  to  Cravens, 
and  the  lots  in  Ft.  Smith,  Sebastian  county, 
known  as  the  "Homestead  Place,")  from  the 
time  of  tlie  death  of  Nancy,  so  far  as  any 
such  rents  are  shown  by  the  evidence  to  liave 
been  in  fact  received  by  appellant  Sarah.  As 
to  the  homestead  place,  (lota  4.  5,  and  6,  and 
part  of  lots  9  and  10,  in  block  26,  in  Ft. 
Smith,  Sebastian  county,)  appellee  is  entitled 
to  her  share  of  the  rental  value  thereof  from 
1870,  the  time  from  which  it  was  allowed  by 
the  court  below,  and  of  the  Cravens  place, 
up  to  the  date  of  the  sale  thereof,  for  which 
rents  appellee  is  entitled  to  personal  judg- 
ment against  the  appellant  Sarah,  with  6 
per  cent,  per  annum  interest  thereon  from 
the  time  of  the  institution  of  this  suit  as  to 
rents  then  due,  and  on  subsequent  rents, 
from  the  dates  of  tlieir  accrual,  less  11-48 
of  the  sum  of  $6,047.97,  as  to  the  lands  held 
In  common  by  Abraham  and  Aaron  in  SetMts- 
tian  and  Pope  counties,  and  one-sixth  of  said 
sum  as  to  the  lands  bought  by  Aaron  after 
Abram's  death ;  said  sum  havingbeen  paid  out 
by  Sarah  for  improvement  on  said  land,  and 
allowed  her  as  a  credit  by  the  court  below,  and 


not  questioned  here  by  appellee  on  appeal. 
By  this  we  are  not  deciding  whether  or  not 
a  tenant  in  common  can  recover  for  improve- 
ments, or  set  them  off  against  rents.  We 
make  the  allowance  because  it  was  made  by 
the  coort  below,  and  is  not  questioned  here. 

Appellee  is  also  entitled  to  her  said  share 
of  rents  arising  from  said  lands  in  Johnson 
and  Perry  counties,  as  against  the  appellant 
Abram  C.  Miller,  from  his  mother's  death, 
in  1867,  so  far  as  the  evidence  shows  tliat  the 
same  has  been  received  by  him,  for  which 
she  is  entitled  to  personal  judgment  against 
him,  with  6  per  cent,  per  annum  interest 
thereon  from  the  date  of  the  institution  of 
tills  action,  as  to  rents  then  due,  and  subse- 
quent rents  after  their  accrual. 

The  court  below  decreed  a  lien  on  appel- 
lants' shares  of  the  unsold  lands  to  secure 
the  payment  of  rents  and  proflts.  This  char- 
acter of  lien  has  been  sustained  by  the  courts 
of  New  York ;  but  we  find  no  discussion  of 
the  question  in  any  of  the  cases  in  that  state 
coming  under  our  notice.  In  a  Kentucky 
case,  in  which  It  was  the  only  point  in  issue, 
the  matter  was  discussed,  and  the  lien  held 
not  to  exist;  and  it  is  denied  by  other  au- 
thorities. Burcb  T.  Burch,  82  Ky.  622; 
2  Jones,  Liens,  §  1155;  Hancock  v.  Day,  36 
Amer.  Dec.  293.  We  can  see  no  ground  for 
sucii  a  lien  on  principle,  and  hold  that  the 
court  below  erred  in  granting  it. 

For  the  errors  above  indicated,  the  decree 
of  the  court  below  is  reversed,  and  this  cause 
is  remanded  to  the  cireoit  court,  with  in- 
structions to  make  the  partition,  and  settle 
the  accounts  between  the  parties  in  strict 
accordance  with  this  opinion,  and  with  the 
further  instructions  that  in  doing  so  no  fur- 
ther evidence  shall  be  taken  or  considered 
outside  of  that  which  has  already  been  taken, 
except  as  to  rents  accruing  subsequent  to  the 
decree  herein. 

Sandels,  J.,  disqualiOed,  did  not  sit  in 

this  cause. 


Matob,  Etc..  of  Nashvillb  e.  Wiuon. 

(Supreme  Court  of  Tennessee.    Jan.  83, 1880.) 

Costs— Dismissal  roa  Wjurr  ov  Jckibdictiox. 

1.  Under  MIIL  &  V.  Code  Tenn.  !  8M0,  provld- 
ing  that,  where  a  salt  ladiBmiased  for  want  of  jn- 
risdiction,  costs  shall  be  adjudged  against  the  partr 
attempting  to  Institute  it,  costs  may  be  adiudged. 
against  a  aits  attempting  to  enforce  a  tax-lien  d/ 
attachment  before  a  magistrate  without  juriadio- 
tion  to  Issue  the  attachment.  Walker  v.  Bnowden, 
1  Bwan,  193;  Evans  v.  Shields,  8  Head,  70;  Cannon 
V.  McAdams,  7  Heisic  878,  overruled. 

2.  As  the  Bnmjnona  befoie  the  magistrate  waa 
not  in  the  usual  form,  but  merely  to  plead,  answer, 
or  demur  to  the  attachment,  judgment  could  not 
have  been  rendered  for  tlie  amount  of  the  tax  and 
costs  of  summons. 

Appeal  from  circuit  court,  Davidson  coun- 
ty; W.  K.  MoAlister,  Jr.,  Judge. 

J.  if.  Andenon,  for  plaintiff.  Ja$.  S. 
Watts,  for  defendant. 
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FoLKES,  J.  This  case  was  disposed  of  at 
a  former  day  of  the  term,^  and  is  now  before 
us  on  a  motion  to  relax  thg  cost,  and  modify 
the  judgment  heretofore  entered  herein. 

The  proper  understanding  of  the  motion 
renders  necessary  a  brief  statement  of  the 
case.  The  suit  was  begun  l^y  attachment 
before  a  magistrate,  to  enforce  a  lien  upon 
certain  real  estate  described  in  the  writ,  for 
taxes  assessed  against  the  property  in  favor 
of  the  city  of  Nashville  for  the  year  1886 ;  the 
amount  of  the  tax  so  assessed  being  918. 
The  magistrate  rendered  a  judgment  sustain- 
ing the  attachment,  and  ordered  the  papers 
to  be  "returned  to  the  circuit  court  for  con- 
demnation, and  further  proceedings."  The 
circuit  court,  being  of  opinion  that  the  mag- 
istrate had  no  jurisdiction  to  issue  the  attach- 
ment, none  of  the  grounds  of  attachment 
prescribed  by  section  4192  et  seq.  of  the  Code 
being  alleged^  and  section  54  of  the  city  char- 
ter l^ing  ineffectual  to  confer  such  jurisdic- 
tion, dismissed  the  cause  at  the  cost  of  the 
plaintiff,  and  awarded  execution  for  the  same. 
The  city  appealed  in  error  to  this  court,  where 
the  Judgment  of  the  circuit  court  was  in  all 
things  affirmed,  and  costs  were  adjudged 
against  the  plaintiff.  The  plaintiff  now 
moTes  the  court  to  disallow  ail  costs,  both  in 
this  court  and  the  circuit  court,  and,  if  this 
is  refused,  then  to  retax  the  costs  so  as  to  dis- 
allow the  magistrate's  fees  for  issuing,  and 
the  constable's  fee  for  executing,  the  attach- 
ment; and  to  modify  the  judgment  hereto- 
fore entered  herein,  to  the  extent  of  giving 
the  plaintiff  a  judgment  for  the  amount  of 
the  taxes  due,  and  for  such  costs  as  relate  to 
the  issuing  and  service  of  summons,  and  the 
judgment  thereon. 

Concerning  the  first  branch  of  the  motion, 
the  insistence  is  that,  having  adjudged  there 
was  no  jurisdiction  to  sustain  the  proceed- 
ings by  attachment  before  the  magistrate, 
the  court  is  without  jurisdiction  to  adjudge 
costs  either  for  or  against  the  plaintiff.  In 
Taol's  Adm'r  v.  Collinsworth,  2  Yerg.  579, 
(1831,)  it  was  adjudged  that,  "where  a  cause 
is  dismissed  for  want  of  jurisdiction,  any 
bond  taken  is  extrajudicial,  and  no  judgment 
can  be  rendered  for  debt  or  costs."  To  the 
same  effect  is  Turner  v.  Farley,  S  Yerg.  300. 
But  this  was  changed  as  to  costs  by  Act  of 
1832,  c.  5.  §  2,  which  is  to  be  found  in  Mill. 
A  Y.  Code,  §  8940,  in  the  following  lan- 
guage: "Where  a  suit  is  dismissed  from  any 
court  for  want  of  jurisdiction,  or  because  it 
has  not  been  regularly  transferred  from  au 
inferior  to  a  superior  court,  the  costs  shall  be 
adjudged  against  the  party  attempting  to  in- 
stitute or  bring  up  the  cause."  In  Welsh  v. 
Marshall,  6  Yerg.  458,  it  was  held  that,  where 
a  cause  was  dismissed  for  want  of  jurisdic- 
tion, the  judgment  must  be  for  costs  against 
the  party  bringing  up  the  cause,  "under  the 
act  of  the  assembly."  This  was  in  1834, 
and,  while  not  mentioned  in  terms,  mani- 
festly referred  to  the  act  Just  mentioned. 

>Ho  opinion  filed. 


This  would  seem  to  be  plain  enough,  the 
terms  of  the  statute  not  admitting  of  any 
doubt  as  to  the  meaning  of  the  legislature. 
But  it  is  said  that  since  the  passage  of  the 
act  the  supreme  court;  of  the  state  has  de* 
dared  the  rule  to  be  the  same  as  before  the 
statute.  It  is  true  that  in  Walker  v.  Snow- 
den,  1  Swan,  193,  Judge  Tottjbn,  after  hold- 
ing that  an  effort  to  remove  a  cause  from  the 
circuit  court  of  one  county  to  another,  under 
the  statute  allowing  a  change  of  venue,  was 
ineffectual,  concluded  his  opinion  with  the 
statement  that,  "the  circuit  court  of  Lewis 
having  no  jurisdiction  of  the  cause,  it  was 
error  to  render  judgment  against  the  plain- 
tiff for  costs.  It  could  only  strike  the  cause 
from  the  docket."  This  was  in  1851.  It  is 
likewise  true  that  in  Evans  v.  Shields,  3 
Head,  70-75,  (decided  in  1859,)  Judge  Mo- 
KrstfBT,  after  holding  that  there  was  no 
jurisdiction  for  the  want  of  proper  parties, 
closed  the  opinion  with  the  announcement 
that,  "as  regards  the  costs  which  have  ao* 
crued  since  the  return  of  the  report  of  the 
jury  of  view,  as  well  in  this  court  as  in  the 
circuit  and  county  courts,  no  judgment  can 
be  rendered,  for  want  of  the  proper  parties; 
and  the  result  is  that  witnesses  and  the  offi- 
oera  of  the  court  must  be  left  to  seek  redress 
from  the  parties  by  whom  they  were  respect- 
ively summoned,  or  for  whom  they  may 
have  rendered  service,  so  far  as  said  parties 
may  be  liable  by  law."  And  this  holding  is 
approved  and  followed  by  Judge  Dbaderick 
in  Cannon  v.  McAdams,  7  Heisk.  378.  Neither 
of  these  three  cases  refer  to  the  statute  under 
consideration,  nor  do  they  discuss  the  ques> 
tion;  they  merely  announce  the  conclusion, 
placing  their  action  upon  the  same  grou  n  d  that 
the  cases  referred  to  before  the  statute  rested 
upon.  On  the  other  hand,  in  Cartmell  t.  Mo* 
Claren,  12  Heisk.  41-44,  it  was  held  that,  an 
injunction  bill  in  the  chancery  court  of  Hum- 
boldt (a  special  court,  having  j  urisdiction  only 
of  causes  arising  within  certain  designated 
civil  districts  of  Qibson  county)  being  dis- 
missed for  want  of  jurisdiction  of  the  case,  it 
was  error  for  the  court  thereupon  to  render  a 
decree  upontheinjunction  bond.  In  this  court 
the  bill  was  dismissed  for  want  of  jurisdic- 
tion in  the  chancery  court,  and  a  decree  was 
rendered  here  against  the  complainants,  and 
their  sureties  upon  the  appeal-bond,  for  tho 
<:osts  of  this  and  of  the  court  below.  This. 
was  clearly  authorized  under  the  statute, 
though  the  statute  is  not  referred  to  in  the- 
opinion.  The  reporter,  however,  in  a  note, 
cites  the  statute  in  question.  So,  in  Jackson 
v.  Baxter,  5  Lea,  844,  this  court  quotes  this, 
statute,  and  upon  it  authorizes  judgment  for 
costs  where  there  was  no  jurisdiction  to  ren- 
der judgment,  by  reason  of  the  failure  of  the- 
record  to  show  appeal  prayed  and  granted^ 
from  the  magistrate  to  the  circuit  court.  We 
hold,  therefore,  that  the  statute  does  authorize 
the  circuit  court  to  render  judgment  for  all 
costs  against  the  plaintiff  instituting  the  at- 
tachment suit,  and  that  the  judgment  here- 
tofore rendered  herein  for  the  costs  of  thia 
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«nd  of  the  court  below  is  correct.  Whatever 
there  is  in  the  cases  of  Walker  v.  Snowden, 
Evans  t.  Shields,  and  Cannon  v.  McAdamSt 
supra,  which  is  contrary  to  this  holding  on 
tiie  question  of  costs,  is  hereby  overruled. 

Fiaintiff  is  not  entitled  to  any  relief  upon 
the  other  branch  of  his  motion.  His  conten> 
tion  is  that,  having  issued  a  summons  at  the 
time  he  issued  the  attachment,  he  was  enti- 
tled to  a  judgment  for  the  amount  of  the 
taxes  due,  notwithstanding  his  attachment  is 
not  sustained,  and  for  costs  incident  to  suc^h 
summons  Hnd  judgment.  Of  course  it  is  not 
-only  competent,  but  proper,  for  the  magis- 
trate, before  whom  a  suit  is  begun  by  sum- 
mons  or  warrant,  to  render  judgment  for  the 
-debt,  in  a  case  where  the  attachment  issued 
at  the  same  time  is  quashed  for  fatal  defects; 
and  in  such  case  the  defendant  will  be  taxed 
with  all  costs  incident  to  the  warrant  and 
the  judgment  thereon,  and  the  plaintiff  with 
all  costs  growing  out  of  the  wrongful  attach- 
ment. Dougherty  v.  Kellum,  3  Lea,  642. 
The  plaintiff  in  the  case  at  bar  does  not  bring 
itself  within  this  rule,  for  the  reason  that  tlie 
record  fails  to  disclose  that  any  warrant  or 
summons  was  issued  requiring  or  citing  the 
defendant  to  answer  the  debt  or  demand  of 
the  plaintiff.  The  summons  in  this  case  was 
not  for  the  same  "cause  of  action,"  and  was 
not  "in  the  usual  form"  of  summons,  but 
was  a  summons  "to  plead,  answer,  or  demur 
to  an  attachment  this  day  granted  and  ex- 
ecuted upon,  [here  follows  a  description  of 
the  property  attached;]  said  attachment  be- 
ing prayed  to  enforce  a  lien  for  taxes, "  etc. 
Doubtless  the  summons  was  intended  to  be 
«uch  as  is  provided  for  in  the  Act  of  1871,  o. 
134.  §8 1,  2,  to  bb  found  in  Mill.  &  V.  Code,  §§ 
4203,  4204,  as  a  means  of  dispensing  with 
publicationandstay  of  judgment;  but  it  does 
not  follow  the  statute.  Moreover,  no  judg- 
ment for  the  debt  on  taxes  due  was  rendered 
-or  asked  before  the  magistrate.  The  sole  ef- 
fort and  purpose,  as  sliown  by  the  record, 
was  to  obtain  the  attachment  as  a  means  of 
enforcing  the  lien  for  taxes  given  in  the 
-charter,  and  the  cause  was  carried  to  the'cir- 
.  cuit  court,  not  on  appeal  to  obtain  judg- 
ment for  the  taxes,  but  for  the  purpose  of 
having  the  land  attached,  condemned,  and 
sold.  It  is  too  late  now  to  ask  in  this  court 
for  the  first  time  for  a  judgment  for  the 
amoant  of  the  taxes,  so  as  to  carry  with  it, 
against  the  defendant,  a  part  of  the  costs. 

The  motion  to  relax  the  costs,  and  to  modi- 
fy the  judgment  heretofore  rendered,  is  over- 
xuled,  at  the  cost  of  the  plaintiff. 


SHtTLZB  V.  State. 
ifiourt  of  Appeals  of  Texas.    Deo.  18, 1889.) 

EOMIOIDE — ACCOMFLICSS — CONTINCANOB. 

1.  In  a  marder  case  a  witness  for  the  stats  tes- 
tlfled,  in  regard  to  a  piece  of  quilt  and  a  sack  found 
together  the  morning  after  the  murder,  on  the 
road  between  the  bouse  of  the  murdered  persons 
and  that  of  defendant,  that  he  thought  the  quilt 
belonged  to  defendant,  but  was  positive  that  the 
sack  belonged  to  the  principal  witness  for  the 


state,  who  hod  testified  fbst  defendant  confessed 
to  him  that  he  committed  the  marder.  The  prin- 
cipal witness  bad  said  nothing  al>out  this  oonf  ession 
until  after  he  knewAbat  he  himself  was  suspected 
of  the  orime,  and  bad  then  lied  about  bis  knowledf^ 
of  the  marder  before  telling  of  the  confession. 
Held,  that  the  evidence  caUed  for  a  charge  on  the 
testimony  of  an  accomplice. 

3.  wben  the  evidence  relating  to  the  sack  and 
quilt  was  introduced,  defendant  moved  to  witb- 
draw  the  case  from  the  jury  and  to  continue,  claim- 
ing that  he  could  prove  by  a  witness,  who  liad  been 
subpoenaed,  bat  who  was  unable  to  attend  on  ac- 
count of  sickness,  that  the  quilt  did  not  belong  at 
his  house.  On  the  preliminary  examination  there 
had  been  no  mention  of  Uiese  articles,  and  defend- 
ant and  his  counsel  swore  they  had  never  heard  of 
them  before.  Held,  that  the  motion  should  have 
been  granted. 

Appeal  from  district  court,  Titus  county; 
P.  J.  McCoKD,  Judge. 

8.  P.  Pounders,  for  appellant.  Aast.  Atty. 
Qen.  Davidson,  for  the  State. 

HuKT,  J.  This  is  a  conviction  for  mur- 
der of  the  first  degree,  with  the  death  penal- 
ty assessed.  The  corpus  delicti  was,  we 
think,  amply  established.  The  bodies,  or 
portions  thereof,  were  found,  and  sufficiently 
ideatJQed  to  establish  the  fact  of  the  death  of 
the  persons  charged  to  have  been  killed, 
(Willson,  Crim.  St.  art.  549;)  and  it  is  by  the 
circumstances  made  clear  and  certain  that 
their  deaths  were  caused  by  the  violence  of 
some  person  or  persons. 

The  conviction  depends  mainly  npon  the 
testimony  of  Albert  Lunsford.  The  murder 
occurred  on  Monday  night,  December   10, 

1888.  Lnnsford  swears:  That  on  Wednes- 
day night  preceding  the  night  on  which  the 
murder  was  committed  the  appellant,  in  a 
conversation  with  him,  said  to  him  "that  he 
and  Qeorge  Shulze  [his  brother]  were  going 
to  kill  old  man  King  and  his  family  on  the 
following  Monday  night,  and  bum  down  the 
house. "  That ."  on  the  Wed  nesday  night  aft- 
er the  fire  the  defendant  asked  me  if  I  had 
heard  of  the  fire.  I  told  him  I  had  beard  of 
it.  He  then  said:  <  I  reckon  old  man  King 
will  not  prosecute  me  now.  George  and  I 
did  theip  up.'  Some  time  after  this,  the  de- 
fendant said  to  me:  'Albert,  you  are  the 
only  person  who  knows  about  that  tbing; 
and,  God  damn  you  I  if  you  tell  it,  I  will  kUl 
you .'  I  said  to  him :  •  How  did  you  get  at 
that  thing,  anyhow?'  He  replied:  •  I  chopped 
the  old  man's  head  open  with  the  edge  of  the 
axe,  knocked  the  old  woman  in  the  head  with 
the  back  of  the  axe.  and  George  did  the  chil- 
dren up  with  the  hatchet;  and  we  then  set 
fire  to  the  house.' "    This  was  in  March, 

1889.  Lunsford.  it  is  true,  is  corroborated 
by  the  testimony  of  Thomas  Walker,  John 
Davis,  Andy  Taylor,  Isaac  Johnson,  and 
Steve  Walker.  But  the  state  relied  upon  the 
fact  that  a  certain  tow  sack,  patched  with  a 
piece  of  striped  cloth,  and  a  quilt,  or  piece  of 
quilt,  were  found  on  the  road  leading  from 
the  King  place  to  the  house  of  John  Shulze, 
where  defendant  lived,  as  evidence  tending  to 
show  the  defendant's  guilt.  Mrs.  J.  £. 
Johnson  says  that  she  lived,  with  her  hus- 
band, about  three-fourths  of  a  mile  from 
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King's;  tbat.  on  the  morning  after  the  Are, 
her  husband  went  to  the  scene  of  the  fire,  and 
she  soon  followed ;  that  there  were  only  two 
or  three  persons  there  when  she  got  there; 
that  she  did  not  stay  long,  and  that  as  she 
returned  home  she  found  lying  on  the  edg;e 
of  the  road  a  piece  of  bed-quilt  and  an  ordi- 
nary  tow  sack,  with  a  domestic  string  to  it, 
and  a  large  patch  on  it;  tliat  she  picked  tliem 
up,  and  carried  them  home;  that  they  were 
lying  on  the  edge  of  the  King  roar] ;  and  that 
this  was  the  road  usually  traveled  in  going 
from  the  place  where  the  defendant  lived  to 
the  place  where  the  deceased  lived.  The  wit- 
ness was  shown  the  sack  and  quilt,  and  she 
identified  them  as  the  ones  found  by  ber. 
Andy  Taylor,  a  witness  for  the  state,  being 
on  the  stand,  and  the  sack  and  piece  of  quilt 
being  shown  to  him,  said:    "I  think  I  know 

both  the  sack  and  the  quilt.    About •■ 

weeks  before  Mr.  King's  house  and  family 
were  burned,  I  picked  cotton  for  one  week 
for  old  man  John  Shulze,  and  Albert  Luns- 
ford  picked  cotton  there  the  same  week.  We 
picked  cotton  together,  and  this  is  Lunsford's 
sack.  Albert  Lunsford  picked  cotton  in  this 
sack,  or  one  just  like  it.  The  sack  he  picked 
in  was  a  tow  sack,  and  had  a  large  patch  on 
the  bottom,  out  of  striped  cloth,  like  that 
one,  and  had  a  string  on  it  just  like  this  has. 
While  I  was  at  Mr.  John  Shulze's,  they  want- 
ed me  to  ride  a  wild  mule,  and  tore  a  piece  of 
quilt  off  of  an  old  quilt  like  this  to  put  under 
the  saddle.  This  looks  like  the  same  piece 
that  I  used  in  riding  John  Shulze's  wild 
mule."  On  cross-examination,  this  witness 
says:  "I  picked  cotton  at  John  Shulze's  with 
Albert  Lunsford,  and  know  that  he  picked 
cotton  in  that  sack  that  week,  or  at  least  one 
just  like  it.  That  is  Albert  Lunsford's  sack. " 
Lunsford  swears  that  he  never  saw  the  sack 
before,  nor  did  he  remember  ever  seeing  the 
piece  of  quilt.  He  admits  picking  cotton 
with  Andy  Taylor  one  week  at  John  Schulze's. 
He  states  tbat  in  September  (before  the  burn- 
ing) he  bought  six  yards  of  cloth,  just  like  the 
patch  on  the  sack  from  Southerland,  in  Cook- 
ville,  to  make  some  shirts,  anc^  got  Mrs. 
Sbulze,  mother  of  the  defendant,  to  make 
them.  She  made  him  two  shirts.  The  patch 
on  the  sack,  he  says,  is  of  the  same  kind  of 
cloth  that  the  shirts  were  made  of.  Souther- 
land,  being  shown  the  sack,  says:  "I  think 
I  sold  the  cloth  [alluding  to  the  patch]  to  Al- 
bert Lunsford.  I  sold  him  six  yards  of  it.'' 
Mrs.  Shulze,  mother  of  the  defendant,  sayss 
"I  have  never  seen  this  sack  before.  It  does' 
not  belong  on  our  premises.  It  is  not  mine^ 
and  I  never  saw  it  before.  I  picked  cotton 
with  the  boys  last  fall,  and  know  that  this 
sack  was  not  used  for  a  cotton  sack  on  our 
premises.  I  never  put  that  patch  on  this 
sack.  I  did  make  Albert  Lunsford  two 
shirts  last  fall  out  of  striped  doth,  bat  it  was 
not  that  kind  of  cloth.  He  brought  nkO'Six 
yards  of  cloth  to  make  him  two  shirts,  and  I 
made  them  for  him.  It  took  all  of  the  six 
yards  to  make  the  two  sliirts.  I  don't  think 
there  was  a  piece  left  as  large  as  my  band.   I 


think  I  have  some  of  the  scraps  at  home.  I 
know  this  piece  of  quilt  was  never  used  on 
our  premises  for  any  purpose.  I  never  had 
a  quilt,  or  piece  of  quilt,  like  it,  and  am  cer- 
tain there  was  none  on  my  place  like  it  I 
never  saw  it  before.  This  may  be  Albert 
Lunsford's  sack;  but  it  is  not  my  sack,  and 
does  not  belong  to  my  premises." 

We  have  set  out  in  full  all  the  testimony 
bearing  upon  the  sack,  patch,  and  quilt,  for 
the  purpose  of  presenting  the  question  we  de- 
sire to  discuss,  which  is  the  failure  of  the 
court  to  submit  to  the  jury  the  instructions 
relating  tothecorroborution  of  an  accomplice. 
Is  there  evidence  in  this  record  tending  to 
show  that  Lunsford  was  an  accomplice'/  If 
BO,  the  court  should  have  informed  the  jury, 
of  the  necessity  of  corroborating  his  testi- 
mony. Counsel  at  the  time  objected  to  the 
charge  of  the  court  because  of  this  omission, 
reserving  a  bill.  The  learned  judge  refused 
to  submit  such  instructions,  because,  he  says, 
"the  testimony  did  not  show  Lunsford  to  be 
an  accomplice."  Now,  as  above  said,  the 
state  relied  upon  the  fact  that  the  sack  with 
the  peculiar  patch,  and  the  piece  of  quilt, 
were  found  early  next  morning  on  the  road 
leading  from  King's  to  the  house  of  defend- 
ant, as  evidence  of  defendant's  guilt,  proving 
by  Taylor  that  the  piece  of  quilt  belonged  at 
Shulze's,  and  by  Lunsford  that  the  patch  on 
the  sack  was  of  certain  cloth  out  of  which 
Mrs.  Shulze  had  made  his  (Lunsford's) 
shirts;  thus  attempting  to  show  tbat  the  sack 
came  from  Shulze's,  as  well  as  the  quilt,  and 
that  hence  the  defendant  was  the  person  who 
dropped  these  articles  in  going  to  or  from  the 
place  of  the  murder  on  the  night  the  murder 
was  aommitted.  But  Taylor  swears  very 
positively  that  the  sack  belonged  to  Lunsford; 
that  be  saw  it»  the  fall  before  the  murder,  in 
the  possession  of  Lunsford,  and  not  only  so, 
but  the  "sack  had  a  large  patch  on  the  bottom, 
out  of  striped  cloth,  just  like  that  one,  and 
had  a  string  on  it  just  like  this  has."  Mrs. 
Stiulze  swears  she  never  saw  the  sack  before; 
that  it  did'  not  belong  on  her  place.  Luns- 
ford swears  he  never  saw  the  sack  before; 
that  it  was  not  his,  and  had  never  belonged 
to-  himi;  tbat  he  used  a  white  cotton  snck  at 
Shulze's  when  be  picked  cotton  there,  and 
that  the  patch  on  the  sack  in  evidence  was 
just  liko  the  cloth  of  which  Mrs.  Shulze  made 
the  shirts  for  himi. 

Now,  if  the  sack  belonged  at  the  Shulze 
place,  being  found  under  the  surrounding 
circumstances  presented  in  this  record,  it 
would  boa  circumstance  against  the  defend- 
ant; and,  a  it  belonged  to  Lunsford,  the  cir- 
cumstances are  sueh  as  to  make  it  as  cogent 
a  fact  against  himi  as  under  the  other  hypoth- 
esis it  would  be  against  the  defendant.  It 
being  evidpnt  that  the  person  who  dropped 
the  sack  dropped  the  quilt  also,  and  as  there 
ia  no  evidence  that  Lunsford  was  connected 
with  the  quilt,  Taylor  swearing  it  belonged 
at  Shulze's,  the  state  contends  tbat  this  elim- 
inates the  sack  from  the  case,  the  contest 
being  over  the  qailt.    It  it  were  certain  the 
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quilt  came  from  Shnlze's,  this  wonld  be  a 
strong  position.  But  is  it  certain?  Taylor 
eaw  the  quilt  once,  on  the  occasion  when  he 
rode  the  male,  while  at  Sbulze's,  picking  cot- 
ton. This  was  in  September,  as  we  gather 
from  the  record.  He  saw  it  next  at  the  trial 
in  April,  seven  months  after.  It  would  be 
remarkable,  indeed,  for  him  to  identifj  a 
piece  of  quilt  under  sncb  circumstances. 
But  in  fact  he  is  not  at  all  certain  that  the 
quilt  is  the  same  used  by  him  on  the  mule. 
He  says:  "This  looks  like  the  same  piece 
that  I  used  in  riding  John  Shulze's  wild 
mule."  Was  there  anything  peculiar  about 
this  piece  of  quilt  to  rivet  the  attention  of 
Taylor?  Was  it  home-made?  What  was  its 
color?  We  are  left  in  the  dark  upon  these 
matters  of  description.  That  it  looked  just 
like  the  piece  may  be  true,  and  still  it  may 
not  be  the  same.  Numbers  of  persons  living 
in  that  vicinity  may  have  had  quilts  just  like 
it.  Stores  are  filled  with  quilts  of  the  same 
pattern .  Our  women  have,  to  a  great  extent, 
ceased  to  make  them.  It  is  unprofitable,  in 
this  day  and  time,  to  make  them.  Taylor  is 
nothing  like  as  clear  and  positive  that  the 
quilt  was  the  same  used  by  him  as  he  is  that 
the  sack  belonged  to  Lunsford.  Mrs.  Shnlze 
swears  positively  that  the  piece  of  quilt  did 
not  belong  to  her  place;  and,  though  she  be 
the  mother  of  defendant,  she  may  tell  the 
truth.  She  is  certainly  entitled  to  as  much 
credit  as  Lunsford,  upon  whose  testimony 
this  prosecution  mainly  depends,  and  who 
stands  in  this  record  a  confessed  liar.  It  being 
conceded  that  the  sack  and  quilt  were  dropped 
by  the  same  person,  and  that  the  evidence' 
is  stronger  in  support  of  the  hypothesis  that 
the  sack  belonged  to  Lunsford  than  that  the 
'  quilt  belonged  at  Shulze's,  the  inference  that 
Lunsford  dropped  them  is  stronger  than  it  is 
that  they  were  dropped  by  the  defendant. 

To  restate:  The  sack  and  quilt  are  so 
closely  connected  that  the  inference  is 
clear  that  they  were  left  on  the  road  by  the 
same  person.  Taylor  is  certain  that  the  sack 
belonged  to  Lunsford.  He  believes  that  the 
quilt  belonged  at  Shulze's.  The  person  who 
left  these  articles  on  the  road  was  probably 
guilty  of  the  murder.  The  more  certain  the 
fact,  the  more  certain  the  conclusion.  Luns- 
ford owned  the  sack.  Of  this,  Taylor  is  cer- 
tain. Lunsford'may  have  had  a  piece  of 
quilt  like  that  used  by  Taylor  on  the  mule. 
This  is  not  unreasonable,  as  we  have  shown 
above.  It  Is  more  reasonable  than  that 
Shulze  had  the  sack,  because  Taylor  is  certain 
that  Lunsford  owned  the  sack,  giving  very 
plausible  reasons  for  knowing  this  fact,  viz., 
the  large  patch  on  the  Irattom,  and  the  string. 
He  is  not,  and  in  the  very  nature  of  things 
could  not  be,  ontaln,  under  the  di-cnmstan- 
ces,  that  the  quilt  belonged  at  Shulze's. 
Hence  the  inference  is  stronger  that  Luns- 
ford left  these  articles  on  the  road  than  tliat 
defendant  left  them.  By  a  circumstance, 
Lunsford  is  criminated.  Therefore  the  neces- 
sity of  proper  instructions  to  the  jury  relating 
to  the  corroboration  of  this  witness.    The 


Jnry  should  have  been  permitted  to  pass  npon 
the  tact  as  to  whether  Lunsford  was  an  ao- 
complice;  and,  if  so,  then  they  should  have 
been  informed  of  the  necessity  and  the  nature 
of  the  corroboration  required  by  the  statute. 
The  necessity  of  such  a  charge  is  Intensified 
for  two  reasons:  (1)  The  circumstances 
surrounding  Lunsford  when  he  flrstdivulged 
the  confessions  of  defendant.  There  was  a 
committee  formed,  consisting  of  about  200 
persons.  Lunsford  was  suspected.  The 
country  was  very  greatly  excited.  He  knew 
that  suspicion  rest^  upon  him.  (2)  He  lied 
most  egregiously  about  his  knowledge  of  this 
murder,  and  repeated  his  falsehoods.  He  lied 
as  to  bis  reason  for  lying,  saying  that  the 
reason  why  he  had  denied  knowing  anything 
of  the  mnrider  was  that  he  was  afraid  of  de- 
fendant. Afraid  of  defendant,  with  a  potM 
of  200  men  at  his  Imckl  This  is  monstrous. 
No  sane  man  could  believe  such  stuff.  His 
version  of  defendant's  confession  comes  in 
such  a  questionable  shape  as  to  stagger  cre- 
dulity. The  times  and  places,  and  the  matter 
itself,  are  unnatural  and  unreasonable,  but 
may  be  true.  In  view  of  all  these  things,  we 
say  that  the  necessity  for  a  charge  on  the 
testimony  of  an  accomplice  was  intensified, 
and  should  have  been  given. 

We  are  not  to  be  understood  as  holding 
that  if,  under  proper  rulings  and  instructions, 
the  JU17  should  convict,  we  would  set  aside 
the  verdict  because  of  the  insufficiency  of  the 
evidence.  The  jury  l>eing  the  judges  of  the 
credibility  of  the  witnesses,  it  is  their  prov- 
ince to  pass  upon  the  weight  of  the  evidence, 
and  not  this  court.  Lunsford  and  others 
swear  to  facts  which,  if  true,  are  amply 
sufficient  to  warrant  a  conviction  of  murder 
of  the  first  degree.  In  fact,  there  is  no  mur- 
der of  the  second  degree  in  this  case;  and  the 
court  did  right  in  not  charging  upon  that  de- 
gree. 

When  the  state  brought  forward,  and  put 
In  evidence,  the  facts  relating  to  the  sack 
and  piece  of  quilt,  the  appellant  moved 
to  withdraw  the  case  from  the  jury,  and  for 
a  continuance,  claiming  surprise.  In  his 
motion,  he  set  forth  that  he  could  prove  by 
John  Shulze  that  neither  the  sack  nor  piece  of 
quilt  belonged  on  his  premises.  There  bad 
been  an  examination  of  this  case  before  a 
justice,  and  no  witness  mentioned  the  sack  or 
piece  of  quilt  John  Shulze  was  at  home, 
sick  in  bed.  He  had  been  subpcenaed,  and 
in  fact  there  is  no  question  but  that  the  ap- 
pellant had  used  proper  diligence  to  secure 
bis  attendance.  Appellant  and  his  counsel 
swear  that  neither -of  them  ever  heard  of  tlie 
sack  or  quilt  until  developed  on  the  trial. 
We  are  of  opinion  that  the  motion  should 
have  been  granted. 

Because  of  the  error  in  the  charge  noticed, 
and  because  the  court  erred  In  not  granting 
the  motion  to  withdraw  the  case  from  the 
jury  and  continue,  the  judgment  must  be  re- 
versed, and  the  case  remanded  for  another 
trial.  Other  supposed  errors  will  not  arise 
upon  another  trial.    Beversed  and  remanded. 
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Oallabeb  v.  State. 

tCourt  nf  Appeals  of  Ttxas.    June  28, 1889.) 

HoiacTDB— Mauob — Ci!tt;uKBT.AirnAii  Eyn>aKOB— 
Alibi. 

1.  A  charge,  la  a  murder  case,  that  "malloe" 
is  "the  inteational  dolDK  of  a  wrongful  aot  to  an- 
other, without  legal  Justification  or  excuse, "  Is  sub- 
stantially correct,  and  sutUoient,  especially  where 
It  is  followed  by  a  definition  of  "express  malice, " 
which  of  Itaelt  fully  expresses  the  legal  meaning 
Of  malice. 

8.  Where  an  indictment  charges  that  the  mur- 
der was  committed  by  the  use  of  a  pistol  and  a 
knife,  it  is  snfDdent  to  prove  that  either  wasnsed, 
and  it  is  not  error  to  charge  that,  if  the  defendant 
V  killed  the  deceased  by  shooting  her  with  a  pistol, 
or  by  cutting  her  with  a  linife, ''etc. 

8.  A  charge,  on  the  presumption  of  Innocence 
and  reasonable  donbt,  that  "the  defendant  Is  pre- 
sumed by  law  to  be  Innocent  until  his  guilt  is  estab- 
lished, by  legal  evidence,  to  the  satisfaction  of  the 
jury,  beyonaa  reasonable  doubt;  and,  unless  the 
evidenoe  so  satisfies  you  of  the  guilt  of  the  defend- 
ant of  4nurder  of  the  first  or  second  degree,  you 
will  find  him  not  guilty,  "—held  to  be  full  and  cor- 
rect. 

4.  Thecharge  on  circumstantial  evidence:  "In 
order  to  warrant  a  conviction  of  a  crime  on  circnm- 
stantial  evidence,  each  fact  necessary  to  the  con- 
clusion sought  to  be  established  must  be  proven  by 
competent  evidence  beyond  a  reasonable  doubt. 
All  the  facts  (that  is,  the  facto  necessary  to  the 
conclusion)  must  be  consistent  with  each  other, 
and  with  the  main  fact  sought  to  be  proved ;  and 
the  circumstances,  taken  together,  must  be  of  a 
conclusive  nature,  leading  on  the  whole  to  a  satis- 
factory conclusion,  and  producing,  in  effect,  a  rea- 
sonable and  moral  certainty  that  the  defendant, 
and  no  other  person,  committed  the  offense  charged, 
and,  nnless  the  evidence  does  so,  yon  will  acquit 
the  defendant.  But  if  the  evidence  does  satisfy 
the  understanding,  reason,  and  conscience  of  the 
jury,  and  produces  in  their  minds  a  reasonable  and 
moral  certainty  of  the  guilt  of  the  defendant  be- 
yond a  reasonable  doubt,  and  to  the  exclusion  of 
every  reasonable  hypothesis  than  that  of  his  guilt, 
then  the  jury  should  convict  the  defendant, " — held 
correct,  though  tho  last  sentence  is  sot  usually 
given. 

6.  On  the  snbleot  of  alibi,  the  court  charged: 
"Among  other  defenses  interposed  in  this  case  by 
the  defendant  is  what  is  known,  in  legal  phrase- 
ology, as  an  'alibi;'  that  is,  that,  if  the  deceased 
was  killed  as  alleged,  the  defendant  was*  at  the 
time  of  such  killing,  at  another  and  different  place 
from  that  at  which  said  killin  g  was  done,  and  there- 
fore was  not,  and  could  not  have  been,  the  person 
who  killed  deceased.  Now,  if  the  evidence  raises 
in  yoar  minds  a  reasonable  doubt  as  to  the  presence 
of  the  defendant  at  the  place  where  the  defendant 
was  killed,  (if  killed,)  at  the  time  of  such  killing, 
then  yon  should  acquit  the  defendant. "  Held  cor- 
rect ;  that  it  properly  designated  alibi  as  a  defense ; 
and  that  it  did  not  impose  the  burden  of  proving  an 
alibi  on  the  defendant,  or  make  him  prove  that  it 
was  impossible  for  him  to  have  been  present  at  the 
time  and  placeof  the  killing.   Hurt,  J.,  dissenting. 

Q.  Coae  Crim.  Froo.  Tex.  art.  7S1,  provides  that, 
when  part  of  a  conversation  is  given  In  evidenoe 
by  one  party,  the  whole,  on  the  same  mUeot,  mi^ 
be  inqnired  into  by  the  other  party.  B.,  a  state 
witness,  was  asked  by  defendant's  counsel,  on 
cross-examination,  if  he  did  not  say  to  J.,  a  wit- 
ness for  the  state,  that  her  husband's  neck  was  in 
danger  if  she  did  not  tell  what  she  knew  about  the 
murder,  and  testified  that  he  did.  Held,  that  it 
was  then  oompetentforthe  state,  within  the  statute, 
to  show  by  B.  that,  in  reply  to  this  question,  J.  baa 
said  that  she  was  afraid  to  tell  what  she  know 
about  the  murder,  in  the  crowd,  because  the  ac- 
cused was  one  of  the  men.    Hcht,  J.,  dissenting. 

7.  For  the  purpose  of  showing  an  absence  of 
motive  on  the  part  of  defendant  to  commit  the 
murder,  he  offered  to  prove,  by  a  witness  who  had 
been  his  counsel  in  a  land  suit  with  the  deceased, 
that  witness  had  advised  him  that  he  had  a  perfect 
title,  wid  that  the  judge  and  deceased's  counsel 


had  advised  her  to  aooept  a  compromise  offered  her 
bv  the  accused.  Held,  that  it  was  incompetent. 
HUBT,  J.,  dissenting. 

8.  A  portion  of  a  charge  on  express  malice, 
which  states  that  "a  sedate  and  deltberato  mind 
and  formed  design  is  evidenced  by  external  oirenm- 
stances  discovering  that  inward  intention,  as  lying 
in  wait,  "etc.,  is  not  open  to  the  objection  that  it  is 
on  the  weight  of  evidenoe,  and  virtually  says  that 
express  malice  is  proved  when  any  of  the  condi- 
tions enumerated  in  the  charge  are  shown  to  have 
existed. 

9.  At  the  suggestion  of  the  state,  and  without 
any  objection  on  his  part,  defendant  stood  up  be- 
fore the  jury  with  a  nandkerohief  over  his  face, 
and  a  broad-brimmed  hat  on  his  head,  and  a  wit- 
ness for  the  state  testified  that  that  was  exactly 
the  way  defendant  looked  on  the  night  of  the  mur- 
der. Held  that,  the  aot  being  voluntery,  he  ooold 
not  complain. 

Appeal  from  criminal  district  coart,  Harris 
county;  C.  L.  Cleveland,  Judge. 

James  Oallaber  was  indicted  in  Wharton 
county  for  the  murder  of  Mary  K.  Brown. 
On  change  of  venue  to  Harris  county,  he  was 
convicted  of  murder  in  the  first  d^ree.  The 
evidence  was  substantially  the  same  as  that 
adduced  on  the  habeas  eorptu  proceeding  for 
bail,  and  set  out  at  length  in  the  report  of 
that  proceeding.  '8  S.  W.  Bep.  481.  On  this 
trial,  however,  Judy  James,  the  principal 
witness  for  the  state,  positively  identified  the 
defendant  as  one  of  the  masked  men  who  en- 
tered her  house  and  carried  the  deceased 
away.  Among  the  portions  of  the  charge 
objected  to  are  the  following:  "The  defend- 
ant is  presumed  by  law  to  be  Innocent  until 
bis  guilt  is  established  by  legal  evidence,  to 
the  satisfaction  of  the  jury,  beyond  a  reason- 
able doubt;  and,  unless  the  evidence  so  sat- 
isfies you  of  the  guilt  of  the  defendant  of 
murder  of  the  first  or  the  second  degree,  you 
will  find  him  not  guilty."  "In  order  to  war- 
rant a  conviction  of  a  crime  on  circumstan- 
tial evidence,  each  fact  necessary  to  the  con- 
clusion sought  to  be  established  must  be 
proved  by  competent  evidence  beyond  a  rea- 
sonable doubt.  All  the  facts  (that  is,  the 
facts  necessary  to  the  conclusion)  must  be 
consistent  with  each  other,  and  with  the 
main  fact  sought  to  be  proved;  and  the  clr- 
cumstanees,  taken  together,  must  be  of  a 
conclusive  nature,  leading,  on  the  whole,  to 
a  satisfactory  conclusion,  and  producing,  in 
effect,  a  reasonable  and  moral  certainty  that 
the  defendant  and  no  other  person  committed 
the  offense  charged;  and,  unless  the  evidence 
does  so,  you  will  acquit  the  defendant.  But 
U  the  evidence  does  satisfy  the  understand- 
ing, reason,  and  conscience  of  the  jury,  and 
produces  in  their  minds  a  reasonable  and 
moral  certainty  of  the  guilt  of  the  defendant 
beyond  a  reasonable  doubt,  and  to  the  exclu- 
sion of  every  reasonable  hypothesis  than  that 
of  his  guilt,  then  the  jury  should  convict  the 
defendant."    Defendant  appeals. 

/.  H.  Dennis,  P.  B.  Feareon,  Jones  *  Gar- 
rett, and  Ooldthwaite  di  Ewing,  for  appel- 
lant. Asst.  Atty.  ffen.  Davidson  and  Huteh- 
eson,  Carrington  &  Sears,  tot  the  State. 

WiLLSON,  J.  Numerous  objections  are 
urged  by  coansel  for  the  defendant  to  the 
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charge  of  the  court,  each  of  which  we  hare 
earefully  considered,  and  will  briefly  refer  to 
and  determine. 

1.  "Malice"  in  the  charge  is  defined  to  be 
"the  intentional  doing  of  a  wrongful  act  to 
another  without  legal  justiflcation  or  excuse. " 
This  definition  of  the  term  is  precisely  the 
same  as  that  gi^en  in  McKinney's  Case,  8 
Tex.  App.  626,  and  approved  by  this  court. 
See,  also,  Harris  t.  State,  Id.  90,  as  to  defini- 
tion of  "malice;"  Lander  v.  State,  12  Tex. 
481. 

2.  It  was  not  error  to  instruct  the  jury  that 
if  the  defendant "  killed  the  deceased  by  shoot- 
ing her  with  a  pistol,  or  by  cutting  her  with 
a  knife,"  etc.  It  was  charged  in  the  indict- 
ment that  he  used  both  means  in  killing  her, 
and  it  was  suOicient  to  prove  that  he  used 
either.  Nor  was  it  necessary  to  prove  or 
charge,  in  view  of  the  other  evidence  in  the 
case,  that  the  weapon  used  was  a  deadly  one. 

8.  Upon  the  presumption  of  innocence  and 
reasonable  doubt  the  charge  is  full  and  cor- 
rect, and  not  subject  to  the  objections  made 
to  it. 

'  4.  Nor  Is  the  charge  on  circamstantial  ev- 
idence objectionable,  but,  on  the  contrary,  it 
is  substantially  the  form  of  such  a  charge 
which  has  repeatedly  been  approved  in  this 
and  other  states.  It  has  not  been  usual  to 
add  to  a  charge  upon  circumstantial  evidence 
the  last  sentence  contained  in  the  one  before 
us,  but  we  can  perceive  no  error  in  such  ad- 
dition, as  it  certainly  announces  a  correct 
principle  of  law  applicable  to  the  case. 

5.  A  majority  of  the  court  hold  that  the 
chai^  on  edibt  is  sufficient.  It  is  almost  a 
literal,  and  is  a  substantial,  copy  of  the  one 
approved  by  this  court  in  Walker  v.  State,  6 
Tex.  App.  576.  It  has  been  approved  by 
this  court  in  numerous  subsequent  unreport- 
ed cases.  We  are  unable  to  appreciate  the 
objections  made  to  this  charge.  We  cannot 
see  that  it  is  upon  the  weight  of  the  evidence, 
or  that  it  sums  up  the  evidence  or  any  por- 
tion of  it.  It  does  not  obtrude  upon  the  jury 
the  opinion  of  the  judge  as  to  the  facts  upon 
the  issue.  It  refers  to  the  term  "alibi"  as  a 
defense.  It  is  argued  that  alibi  is  not  a  de- 
fense. This  objection  is,  to  our  mind,  with- 
out merit,  and  but  for  the  dissent  of  our 
brother,.  Judge  Hubt,  and  the  earnest  in- 
sistence of  counsel  for  defendant,  we  would 
not  regard  it  as  requiring  serious  considera- 
tion. In  common  parlance,  the  term  "altbi" 
is  understood  to  mean  a  defense  made  in  a 
criminal  prosecution.  It  Is  denominated  a 
"defense"  in  Webster's  Dictionary.  It  is 
also  denominated  and  treated  as  a  "defense" 
by  courts  of  the  highest  authority,  and  by 
standard  authors.  Mr.  Wharton  defines  it 
as  follows:  "It  is  a  defense  resorted  to  in 
criminal  prosecutions  where  the  party  ac- 
cused, in  order  to  prove  that  he  could  not 
have  committed  the  crime  with  which  he  is 
charged,  otters  evidence  that  he  was  in  a  dif- 
ferent place  at  the  time  the  ofFense  was  be- 
ing committed."  Whart.  Law  Diet.  "Alibi." 
Mr.  Sackett,  in  his  Instructions  to  Juries, 


(page  499,)  gives  two  approved  forms  of  a 
charge  upon  alibi,  in  both  of  which  it  is  de- 
nominated "defense. "  In  the  American  and 
English  Encycloptedia  of  Law  we  find  the 
following:  "A  prisoner  or  accused  person  is 
said  to  set  up  an  alibi  when  be  alleges  that 
at  the  time  when  the  offense  with  which  he 
is  charged  was  committed  he  was  elsewhere; 
that  is,  in  a  different  place  from  that  in  which 
it  was  committed.  If  proved,  it  is  of  course 
a  complete  answer  to  the  charge.  An  alibi 
is  as  much  a  traverse  of  the  crime  charg^  as 
any  other  defense. "  Tolume  1,  pp.  454, 455. 
Numerous  decisions  are  cited  in  the  notes  to 
the  text  above  quoted,  in  many  of  whicli 
alibi  is  referred  to  and  denominated  a  "de- 
fense. "  We  think  alibi  is  a  defense,  as  much 
so  as  insanity,  or  any  other  exculpatory  mat- 
ter. But  it  is  further  insisted  that  the  charge 
in  question  erroneously  casts  upon  the  de- 
fendant the  burden  of  proving  an  cUibt,  and 
that  such  a  charge  was  condemned  by  our 
supreme  court  in  Walker  V  State,  42  Tex.  360. 
An  examination  of  the  charge  under  discus- 
sion in  the  Walker  Case  will  show  that  it  and 
the  charge  given  in  this  case  are  essentially 
and  widely  different,  and  we  do  not  regard 
the  decision  in  that  case  as  an  authority  ad- 
verse to  the  views  which  we  here  announce. 
Our  understanding  of  the  rule  is  that  when 
the  evidence  for  the  state  has  established  be- 
yond a  reasonable  doubt  tliat  defendant  was 
present  and  participated  in  the  commission 
of  an  offense,  and  is  guilty  as  charged,  be 
may  rebut  the  case  made  by  the  state  by  proof 
of  an  alibi;  but  unless  he  makes  such  proof, 
or  proves  some  other  matter  which  will  ex- 
culpate him,  or  raise  in  the  minds  of  the  juiy 
a  reasonable  doubt  ctf  his  guilt,  his  convic- 
tion must  follow.  It  is  not  required,  in  or- 
der to  entitle  a  defendant  to  an  acquittal  up- 
on the  defense  of  alibi,  that  such  defense 
sliould  be  established  beyond  a  reasonable 
doubt.  Tlie  rule  is  that  if  the  evidence  ad- 
duced in  the  case,  whether  in  behalf  of  the 
state  or  of  the  defendant,  engenders  in  the 
minds  of  the  Jury  a  reasonable  doubt  as 
to  defendant's  presence  at  the  time  and 
place  of  the  commission  of  the  offense,  the 
defendant  is  entitled  to  an  acquittal.  We  do 
not  understand  the  charge  under  oonsiderar 
tion  as  shifting  the  burden  of  proof  from  the 
state  to  tlie  defendant.  It  does  not  instruct 
that  the  burden  of  proving  an  alibi  is  upon 
the  defendant,  or  in  any  way  intimate  that  be 
must  make  such  proof.  It  simply  and  clear- 
ly states  the  roles  of  the  law  as  to  the  effect 
of  such  proof.  This  view  does  not' conflict 
with  the  decisions  of  this  court  In  Humphries 
V.  State,  18  Tex.  App.  302,  and  Ayres  r. 
State,  21  Tex.  App.  399,  as  will  be  seen  by  a 
careful  analysis  of  those  cases.  We  cannot 
conceive  that  the  charge  in  question  could  in 
any  way  have  misled  the  Jury  to  the  prejudice 
of  the  defendant.  We  think  it  a  correct 
charge,  and  sanctioned  as  sneb  by  reason,  and 
by  numerous  authorities. 

6.  A  majority  of  the  court  are  of  the  opin- 
ion that  it  was  not  error  to  admit  the  testt- 
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mony  of  the  witness  Barbee  relating  to  the 
statements  made  to  tiim  by  tlie  witness  Judy 
James.  Defendant  sougbt  to  cast  discredit 
upon  the  witness  Judy  James  by  sliowingou 
faer  cross-examination  that  her  testimony 
against  the  defendant  was  the  result  of  fear, 
and  influenced  by  a  desire  to  shield  herself 
and  husband  from  being  accused  of  the  mur- 
der. Defendant  himself,  through  his  coun- 
sel, in  bis  cross-examination  of  the  witness 
Judy  James,  with  a  view  to  impeaching  her 
testimony,  called  forth,  if  not  directly,  yet 
legitimately,  the  statements  objected  to.  The 
statements  objected  to  were  a  part  of  a  con- 
versation brought  out  by  the  defendant,  and 
the  state  was  entitled  to  have  the  whole  of 
said  conversation.  These  statements  were 
admissible  under  the  express  provision  of  our 
statute,  which  expands  the  common-law  rule 
with  reference  to  such  evidence.  Code  Crim. 
Pruc.  art.  7-51;  Willson,  Crim.  St.  ^  2480.  It 
was  doubtless  under  said  provision  of  the 
statute  that  the  trial  judge  admitted  said  tes- 
timony as  part  of  the  conversation  between 
the  two  witnesses  liar  bee  and  Judy  James 
drawn  out  by  the  defendant's  counsel,  and  it 
being,  in  our  opinion,  clearly  admissible  un- 
der said  provision,  it  is  unnecessary  that  we 
should  determine  whether  or  not  it  was  ad- 
missible for  the  purpose  of  corrolx>rating  the 
witness  Judy  James.  We  are  inclined  to  the 
opinion,  however,  that  it  was  admissible  for 
that  purpose  also. 

7.  A  majority  of  the  court  hold  that  it  was 
not  error  to  reject  the  testimony  of  the  de- 
fendant's witness  Pearson  as  to  the  litiga- 
tion between  defendant  and  the  deceased. 
Said  witness  was  permitted  to  and  did  testify 
about  such  facts  relative  to  such  litigation  as 
were  relevant  totheissueand  otherwise  com- 
petent. But  the  other  mattera  sought  to  he 
elicited  from  said  witness  were  not  admissi- 
ble under  any  rule  of  evidence  with  which 
we  are  familiar.  They  were  declarations 
made  by  defendant  to  bis  counsel,  and  advice 
gi  ven  to  him  by  his  counseL  Such  testimony 
must  be  regarded  as  in  the  nature  of  self- 
serving,  and  incompetent  in  behalf  of  the  de- 
fendant. 

8.  There  are  numerous  other  assignments 
of  error,  which  we  do  not  discuss,  because 
we  deem  them  unimportant  and  without  sul>- 
stantial  merit  We  have  found  no  error  in 
the  conviction.  We  think  the  evidence  sup- 
ports it.  It  was  the  province  of  the  jury  to 
weigh  the  evidence  and  passhipon  the  credi- 
bility of  the  witnesses,  and,  accepting  as 
true  the  evidence  adduced  by  the  state,  there 
can  be  no  question  of  the  defendant's  guilt 
of  a  most  atrocious  murder.  The  judgment 
is  affirmed. 

HuBT,  J.,  {dissenting.)  This  is  a  convic- 
tion for  murder  of  the  flrst  degree,  the  pen- 
alty fixed  being  confinement  in  the  peniten- 
tiary for  life.  Appellant  maizes  26  assign- 
ments of  error.  I  have  carefully  examined 
each  in  connection  with  the  brief  for  the  state 
and  the  record.  I  desire  to  notice  in  this 
T.12s.w.no.29— 69 


opinion  only  such  of  them  as  I  deem  to  be  of 
serious  character,  remarking  that  the  points 
made  and  not  discussed  are  held  to  be,  if  er- 
rors at  all,  not  reversible  errors.  I  will  not 
take  up  the  assignments  in  the  order  pre- 
sented in  counsel's  brief. 

David  James  and  his  wife,  Judy,  were  the 
tenants  of  appellant,  and  occupied  a  house  of 
two  rooms.  In  the  alraence  of  David,  Judy 
being  at  home,  Mrs.  Brown,  the  deceased, 
and  her  son  moved  into  the  house,  occupying 
one  room,  without  the  consent  of  any  per- 
son. Severaldays  after  this,  on  the  7th  day 
of  December,  1887,  about  8  o'clock  at  night, 
three  men,  one  being  Henry  Allen,  broke 
open  the  door  to  the  room  occupied  by  Mrs. 
Brown  and  her  son,  seized  and  carried  them 
off.  Both  were  tied  before  they  were  taken 
from  the  house.  On  the  next  day,  about  a 
mile  west  of  David  James'  house,  on  the 
prairie,  Mrs.  Brown  and  her  son  were  found. 
They  were  dead,  having  been  killed  by  gun- 
shot or  pistol  wounds,  or  with  some  sharp  in- 
strument, or  both.  The  state  relied  (1)  up- 
on motive;  (2)  slight  physical  circumstances 
attending  the  homicide:  (3)  positive  evidence 
to  the  identity  of  appellant  as  one  of  three 
who  carried  the  deceased  and  her  son  from 
the  bouse  of  David  James;  (4)  the  opinion  of 
David  James  as  to  the  similarity  in  shape 
and  movements  in  appellant  and  one  of  the 
party  which  carried  off  Mrs.  Brown  and  her 
son;  (5)  the  dog  matter.  There  may  be  oth- 
er circumstances  relied  upon,  but  the  above 
constitute  the  main  facts  for  the  prosecution. 

To  show  that  David  and  Judy  James  were 
mistaken  or  swore  falsely,  appellant  intro- 
duced several  witnesses  by  whom  he  proved 
that  he  was  not  at  James'  house  when  Mrs. 
Brown  and  her  son  were  taken  away,  but 
that  he  was  at  the  bouse  of  J.  C.  Cooper,  who 
lived  at>out  12  or  14  miles  from  James'. 
Now,  under  the  facts  of  this  case,  the  only 
method  or  means  by  which  appellant  could 
completely  meet  or  cast  a  doubt  upon  the 
state's  case  was  such  proof  as  is  common- 
ly known  and  called  proof  of  an  "alibi." 
This  being  the  case,  it  was  of  the  flrst  im- 
portance that  there  should  lie  no  error  in  the 
charge  of  the  court  upon  this  subject.  Coun- 
sel for  appellant  in  their  ninth  assignment  of 
error  complain,  and  I  think  justly,  of  the 
charge  upon  this  subject.  The  court  instruct- 
ed the  jury  as  follows:  "Among  other  de- 
fenses interpose#  in  this  case  by  the  defend- 
ant is  what  is  known  in  legal  phraseology  as 
an  *  alibi; '  that  is,  that,  if  deceased  was  killed 
as  alleged,  the  defendant  was  at  the  time  of 
such  killing  at  another  and  different  place 
from  that  at  which  such  killing  was  done,  and 
therefore  was  not,  and  could  not  have  been, 
the  person  wlio  killed  deceased,  if  she  was 
killed.  Now,  if  the  evidence  raises  in  your 
mind  a  reasonable  doubt  as  to  the  presence  of 
the  defendant  at  the  place  where  the  deceased 
was  killed  (if  killed)  at  the  time  of  such  kill- 
ing, then  you  should  acquit  the  defendant." 
This  charge  was  excepted  to  at  the  time.  I 
have  two  objections  to  this  charge: 
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(1)  It  is  wrong  to  instruct  the  jury  that 
the  defendant  interposes  an  alibi  as  a  de- 
fense, because  an  alibi  is  no  defense  at  all, 
in  any  other  sense  tlian  as  rebutting  evidence, 
tending  to  disprove  the  facta  relied  on  by  the 
state  for  conviction,  or  as  evidence  tending 
to  ciist  or  create  a  reasonable  doubt  of  the 
truth  of  the  facts  relied  on  by  the  state  for 
conviction.  Let  us  illustrate:  A.  is  charged 
with  murder.  B.  and  C.  were  present  at  the 
homicide.  They  swear  to  facts  which  make 
out  a  case  of  murder.  D.  is  also  present,  and 
swears  to  facts  which,  if  true,  defeats  mur- 
der, or  which  might  create  a  reasonable  doubt 
in  the  minds  of  the  jury  as  to  the  trutli  of  the 
case  as  made  by  the  testimony  of  B.  and  C. 
The  facts  sworn  to  by  D.  would  be  a  defense 
in  one  sense,  and  in  the  same  sense  would  an 
alibi  be  a  defense, — both  being  an  attack  up- 
on the  case  as  made  by  the  testimony  for  the 
state;  and  in  no  other  sense  are  they  defenses. 
The  danger  to  the  accused  from  a  charge  tell- 
ing the  jury  that  an  alibi  is  adefense  is  this: 
It  is  calculated  to  impress  the  jury  with  the 
Idea  that  the  alibi  is  a  separate  and  distinct 
issue  presented  by  defendant  for  solution  by 
the  jury,  and,  this  being  so,  the  jury  wiU 
naturally  hold  the  accused  to  proof  of  his 
plea,  whereas  the  correct  principle  requires 
the  charge  to  be  so  framed  as  to  present  but 
one  issue,  i.  e.,  did  the  appellant  kill  and 
murder  Mrs.  Brown? 

(2)  The  charge  defines  an  "alibi"  thus: 
"Among  other  defenses  interposed  in  this 
case  by  the  defendant  is  what  is  known  in  le- 
gal phraseology  as  an  '  alibi; '  that  is,  that, 
if  the  deceased  was  killed  as  alleged,  the  de- 
fendant was  at  the  time  of  such  killing  at 
another  and  different  place  from  that  at 
which  said  killing  was  done,  and  therefore 
was  not,  and  could  not  have  been,  the  per- 
son who  killed  deceased, "  etc.  In  treating 
of  alibi,  some  of  the  books  state  that  the  ac- 
cused who  pleads  or  relies  upon  it  must  prove 
it;  that  the  burden  is  placed  upon  the  ac- 
cused, and  he  must  prove  that  it  was  impossi- 
ble for  him  to  have  committed  the  offense, 
beciiuse  he  was  at  so  great  a  distance  there- 
from. The  rule  casting  the  burden  of  proof 
upon  the  defendant  is  most  emphatically  re- 
pudiated by  our  supreme  court  in  Walker  v. 
State,  42  Tex.  360.  The  false  theory  or  prin- 
ciple which  places  the  burden  to  prove  alibi 
upon  the  accused  (which,  no  doubt,  rests 
upon  the  idea  that  alibi  is  amparate  and  dis- 
tinct issue  in  the  case)  is  the  natural  parent 
of  that  rule  which  requires  the  accused  to 
prove  that  it  was  impossible  for  him  to  have 
been  at  the  place  where  the  offense  was  com- 
mitted. Both  of  these  rules  rest  upon  the 
same  reasons,  and  in  each  instance  the  rea- 
sons are  fallacious.  Kow,  in  the  charge  un- 
der discussion,  the  court  defines  an  "alibi" 
so  as  to  require  the  proof  thereof  to  show 
that  the  appellant  was  at  a  different  place 
from  that  of  the  killing,  and  that  appellant 
was  not,  and  could  not  have  been,  the  person 
who  killed  the  deceased.  This  is  equivalent 
to  requiring  the  proof  to  show  that  it  was 


impossible  for  the  accused  to  hare  been  at 
the  place  of  the  homicide.  This  is  wrong, 
because  here  is  a  question  of  probabilities. 
The  evidence  in  support  of  an  alibi  may  not 
show  that  it  was  impossible  for  the  accused 
to  have  been  at  the  place  of  the  offense,  and 
yet  be  such  as  to  create  a  reasonable  doubt 
as  to  his  presence.  The  rule  would  reject  all 
evidence  of  alibi  except  that  tending  to  show 
that  tlie  accused  could  not  have  been  present. 

But  it  is  urged  by  counsel  representing  the 
state  that  the  charge  upon  this  and  all  other 
questions  should  be  construed  as  a  whole, 
and  that  as  the  court  instructed  the  jury 
that,  "if  the  evidence  raised  a  reasonable 
doubt  in  their  minds  as  to  the  presence  of 
the  defendant,  they  should  acquit, "  the  charge 
was  correct.  This  instruction,  while  cor- 
rect, does  not  extract  the  vice  from  the  charge, 
even  when  tested  as  a  whole.  Why?  (1) 
Because,  as  above  stated,  the  charge  is  so 
framed  as  to  impress  the  jury  with  the  idea 
that  an  alibi  is  a  separate  and  distinct  issne, 
with  the  burden  on  appellant  to  prove  it.  (2) 
The  jury  might  solve  the  doubt  against  the 
appellant  by  holding  from  the  evidence  bear- 
ing upon  the  alibi  that  it  was  not  impossible 
for  the  appellant  to  have  been  present,  and 
to  have  killed  deceased. 

The  state  relied  upon  two  matters  as  mo- 
tive moving  appellant  to  kill  the  deceased: 
(1)  That  deceased  and  her  son,  without  au- 
thority and  by  force,  entered  and  took  pos- 
session of  appellant's  house.  (2)  That  ap- 
pellant and  Mrs.  Brown  had  been  and  were 
then  in  litigation  about  the  title  to  land. 
Evidence  supporting  both  of  these  matters 
was  introduce  by  the  state  to  show  motive. 
Appellant,  to  meet  the  second  ground,  intro- 
duced as  a  witness  P.  E.  Pearson,  who  was 
and  had  been  for  years  the  attorney  for  ap- 
pellant in  the  land  suit.  By  this  witness  ap- 
pellant proposed  to  prove  facts  which  would 
tend  to  show  the  state  of  defendant's  mind 
concerning  the  said  litigation, — his  knowl- 
edge of  the  same  as  gained  from  bis  attorney, 
the  witness.  The  facts  proposed,  if  true, 
tending  strongly  to  eliminate  this  litigation 
from  the  case  as  a  motive  for  the  munier, 
the  court,  in  my  opinion,  erred  in  rejecting 
them.  Preston  v.  State,  8  Tex.  App.  30; 
Bonldin  v.  State,  Id.  332;  Washington  v. 
State,  Id.  377;  Noftsinger  v.  State,  7  Tex. 
App.  301;  Cooper  V.  State,  19  Tex.  449;  Barnes 
V.  State,  41  Tex,  351;  Burrill,  Circ.  Ev.466; 
Rose.  Crlm.  Ev.  18,  19. 

In  a  case  depending  upon  circamstantial 
evidence,  the  mind  seeks  to  explore  every 
possible  source  from  which  any  light,  how- 
ever feeble,  may  be  derived.  If  this  be  a 
sound  and  just  rule  for  the  prosecution,  it 
should  be  fur  the  accused.  Counsel  for  the 
state  insist,  in  reply  to  this  matter,  "that  the 
witness  Peareson  had  stated  all  that  could  be 
of  any  consequence  regarding  the  suit,  and 
the  questions  asked  him  were  wholly  incom- 
petent for  any  purpose."  We  have  com- 
pared the  bill  of  exceptions  with  the  testi- 
mony of  Peareson  as  found  in  the  statement 
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of  facts,  and  find  that  some  Important  mat- 
ter was  rejected  by  the  court  at  the  instance 
of  the  state.  Among  them  are  these:  "Ques- 
tion. State  to  the  jury  whether  or  no  Mr 
Gallaher  was  advised  by  yon  as  to  the  con- 
dition of  his  title,  and  the  prospects  as  to  the 
result  of  h]a  suit."  By  the  answer  the  ap- 
pellant proposed  to  prove  that  the  attorney 
bad  advised  him  that  there  was  no  doubt  as 
to  l)is  title  to  all  the  laud  he  claimed.  Again: 
"State  whether  or  not  after  that  suit  was 
brouglit,  and  before  Mrs.  Brown  was  killed, 
Mr.  Gallaher,  through  you  aa  his  attorney, 
and  through  Colonel  Dennis,  did  not  ofFer  to 
let  Mrs.  Brown  have  all  the  land  she  had  any 
title  to.  Answer.  He  did."  "Is  it  not  a 
fact  that  when  the  offer  was  made  to  her  in 
court  that  her  lawyers  and  the  judge  presid- 
ing advised  her  to  accept?"  To  wiilch  ques- 
tion the  witness  would  have  answered  that, 
being  of  counsel  for  Gallnher,  he  and  his  as- 
sociate advised  him  that  there  was  no  doubt 
as  to  his  title  to  all  the  land  which  he  claimed; 
that  in  open  court,  as  counsel  for  Gallaher, 
be  and  his  associate  counsel  ofiFered  to  permit 
Mrs.  Brown  to  take  judgment  for  200  and 
odd  acres  of  land  claimed  by  her;  that  that 
was  all  the  records  showed  she  was  entitled 
to;  that  her  own  counsel  and  the  presiding 
judge  advised  her  to  accept  the  offer;  that 
Gallaher  was  advised  by  bis  counsel  that 
there  was  no  doubt  of  his  holding  all  the 
land  claimed  by  her;  that  there  was  no  cause 
to  doubt  the  result,  and  that  he  was  fully 
satisfied  he  would  hold  it,  and  did  not  express 
nor  seem  to  feel  any  anxiety  about  the  case, 
and  that  lie  did  not  in  any  way  delay  the 
case.  Under  the  circumstances  of  this  case, 
I  am  clearly  of  the  opinion  tliat  these  facts 
were  admissible,  and  that  it  was  error  to  re- 
ject them. 

A  bill  of  exceptions  duly  saved  by  defend- 
ant's counsel  shows:  "J.  G.  Barbee,  a  wit- 
ness for  the  state,  was  asked,  on  cross-ex- 
amination by  the  defendant's  counsel,  if  he 
(witness)  did  not  say  to  Judy  James  that  her 
husband's  neck  was  in  danger  if  she  did  not 
tell  what  she  knew;"  to  which  Barbee  an- 
swered: "I  do  not  know  that  I  used  language 
as  strong  as  that,  but  I  told  her  she  was  in  a 
critical  situation;  that  the  parties  had  been 
taken  from  her  house,  and  that  she  ought  to 
know  something  about  it.  I  used  words  to 
the  effect  that  if  she  did  not  tell  what  she 
knew  she  and  her  husband  were  in  danger. 
1  cannot  recollect  my  words,  but  my  lan- 
guage was  to  that  effect."  Thereafter,  on 
re-examination  of  the  said  Barbee  by  the 
state,  the  state's  counsel  said  to  the  witness: 
"You  were  asked  by  the  defendant's  counsel 
if  you  did  not  tell  this  woman,  Judy  James, 
that  she  and  her  husband  were  in  great 
danger;  that  she  ought  to  tell  what  she  knew 
about  it,  and  that  she  was  bound  to  know. 
I  will  ask  you  what  she  said  in  reply. "  The 
defendant  objected,  upon  the  ground  that  the 
testimony  sought  to  be  elicited  was  hearsay 
and  irrelevant,  and  upon  the  further  ground 
that  the  indictment  showed  that  she  (Judy 


James)  was  a  witness  for  the  state  in  the 
case.  The  state's  counsel,  reiterating,  said 
to  the  witness  Barbee:  "I  asked  you,  when 
you  made  that  statement  to  her,  what  her 
reply  was,  and  what  information  she  gave 
you."  The  objection  made  by  defendant  was 
overruled,  for  the  reason  that  the  testimony 
was  admissible  in  connection  with  the  an- 
swers of  the  witness  Barbee  drawn  out  by 
defendant's  counsel  on  the  cross-examination 
of  the  witness  on  the  same  subject,  and  the 
witness  was  thereupon  permitted  to  answer 
as  follows:  "Her  reply  was  something  to 
this  effect:  That  she  was  afraid  to  state  it 
out  there  in  that  crowd;  that  Mr.  Gallalier 
was  one  of  the  men;  that  she  heard  the  shots 
over  there  in  the  prairie,  (pointing  the  direc- 
tion to  witness;)  that  they  (she  and  her  hus- 
band) were  afraid  to  go  out  there  to  see;  and 
that  they  had  not  been  out  there."  The 
witness  further  said  that  "there  was  no  one 
but  her  and  me  present  when  this  conversa- 
tion occurred;  but  shortly  afterwards  Mr. 
Jones,  the  sheriff  of  Wharton  county,  came, 
and  we  had  an  interview  with  her."  This 
testimony,  in  royoplnion,  was  not  admissible 
upon  any  ground.  But  it  is  contended  by 
counsel  for  the  state  that  it  was  a  part  of  the 
conversation  between  Judy  James  and  Bar- 
bee. But  the  questions  propounded  by  coun- 
sel for  appellant  did  not  seek  to  elicit  this 
conversation,  nor  were  they  so  framed.  Bar- 
bee, at  the  instance  of  the  defense,  did  not 
state  one  word  that  Judy  James  said  to  him, 
Barbee.  It  is  true  that  defendant  sought  to 
show  by  Barbee  that  undue  influences  may 
have  induced  her  to  swear  that  Gallaher  was 
one  of  the  party  which  carried  off  the  de- 
ceased and  her  son.  Conceding  this,  the 
state  could  show  that  she  had  made  the  same 
statement  before  such  influences  were  ap- 
plied. This  could  bo  done  to  support  her, 
and  to  refute  the  inference  that  she  was  in- 
duced to  swear  as  she  did  by  such  influences. 
But  her  statements,  made  after  the  influences 
had  been  applied  to  her,  were  not  admissible. 
Upon  this  subject  Mr.  Wharton  says: 
"When  a  witness  is  assailed  on  the  ground 
that  he  narrated  the  facts  differently  on  for- 
mer occasions,  it  is  ordinarily  incompetent 
to  sustain  him  by  proof  that  on  other  occii- 
sions  his  statements  were  in  harmony  with 
those  made  on  the  trial.  Thus,  the  declara- 
tions of  a  complainant  in  bastardy,  whether 
made  before  or  after  her  formal  accusation 
upon  oath  as  to  the  paternity  of  her  child, 
have  been  held  inadmissible  in  evidence, 
when  offered  by  her  either  to  show  con- 
stancy or  strengthen  her  credit,  since  tliey 
have  no  tendeiicy  to  do  either.  They  are  no 
proof,  such  are  the  reasons,  that  entirely  dif- 
ferent statements  may  not  have  been  made 
at  other  times,  and  are  therefore  no  evidence 
of  constancy  in  the  accusation;  and,  if  her 
sworn  statements  are  of  doubtful  credibility, 
those  made  without  the  sanction  of  an  oath 
or  its  equivalent  cannot  corroborate  them. 
On  the  other  hand,  where  the  opposing  case 
is  that  the  witness  testified   under  corrupt 
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motives,  or  where  the  impeaching  evidence 
gues  to  charge  the  witness  with  a  recent 
fabrication  of  his  testimony,  *  *  •  it  is 
but  proper  tliat  such  evidence  should  be  re- 
butted. It  has  consequently  been  ruied  that 
statf  ments  made  by  a  witness  corroborating 
his  evidence  upon  the  trial,  such  statemenlis 
being  uttered  soon  after  the  transaction  in 
litigation,  and  at  a  time  when  the  witness 
could  not  have  been  subjected  to  any  dis- 
turbing influences,  are  competent  when  proof 
has  been  offered  to  impeach  him,  by  showing 
that  be  had  recently  fabricated  the  narrative, 
or  that  be  testiSed  corruptly.  The  witness 
called  to  corroborate  the  impeached  witness 
In  this  respect  is  usually  confined  to  the  fact 
that  the  statement  was  made  to  him,  (as 
stated  by  the  impeached  witness,)  and  is 
not  permitted  to  give  the  particulars  of  the 
sUtement."  Whart.  £t.  §  570.  It  will  be 
seen  from  the  above  that  the  statement  made 
by  the  witness  corroborating  his  evidence  on 
the  trial  must  be  uttered  soon  after  the  trans- 
action occurred,  or  at  least  at  a  time  when 
the  witness  could  not  have  been  subjected  to 
any  disturbing  influences.  I  believe  no  case 
can  be  found  holding  that  a  corroborating 
statement  made  after  the  disturbing  influences 
were  applied,  or  may  have  been  applied,  is 
competent,  admissible  evidence.  Again,  it 
will  be  observed  that  the  rule  cit«l  from 
Wharton  excludes  the  particulars  of  the  state- 
ment. He  says:  " The  witness  called  to  cor- 
roborate the  impeached  witness  in  this  re- 
spect is  usually  conflned  to  the  fact  that  the 
statement  was  made  to  him,  (as  stated  by  the 
impeached  witness,)  and  is  not  permitted  to 
give  the  particulars  of  the  statement."  Reg 
T.  Neville,  6  Cox  Crim.  Gas.  69. , 

But  it  is  urged  by  the  state  that,  conced- 
ing the  incompetency  of  this  evidence,  tliere 
was  no  injury  to  appellant,  because  Judy 
James  stated  at  the  time  deceased  was  taken 
from  the  bouse  that  appellant  was  one  of  the 
party,  and  hence  she  could  not  have  been 
wrongfully  influenced  to  thus  swear  upon  the 
trial.  The  testimony  of  this  witness  is 
voluminous,  especially  that  given  on  cross- 
examination;  and,  after  a  very  careful  ex- 
amination of  all  that  she  says  bearing  upon 
the  identity  of  appellant  as  one  of  the  party 
who  tool^  deceased  and  her  son  from  the 
bouse,  I  am  impressed  with  the  conviction 
tliat  her  testimony  is  very  unsatisfactory. 
It  is  true  that  she  said  to  her  husband,  when 
the  three  men  came  and  passed  tli  rough  the 
kitclien  into  the  main  room  in  which  Mrs. 
Brown  and  her  son  were,  that  "she  believed 
one  of  the  party  was  Mr.  Gallaher."  She 
did  not  state  to  her  husband  that  she  knew 
it  Wiis  Gallaher.  She  was  not  positive,  but 
believed  him  to  be  one  of  the  party.  Now, 
when,  as  told  by  Barbee,  after  she  and  her 
husband  bad  been  indirectly  threatened  with 
prosecution  for  the  murder,  her  husband  be- 
ing under  arrest,  she  is  not  in  doubt,  but  is 
positive,  that  Gallaher  was  one  of  the  party. 
This  positive  proof  to  a  fact  wliich,  if  true, 
seals  the  fate  of  the  appellant,  was  obtained 


through   Barbee   Improperly   and  lU^pdly, 

without  opportunity  to  cross-examine  tbe 
witness  Judy  James  when  she  was  making 
her  statement  to  Barbee,  for  when  upon 
the  trial  she  swears  in  a  manner  positively  to 
appellant  as  one  of  the  party;  yet  no  honest, 
candid  man  can  read  and  analyze  her  testi- 
mony,— that  given  in  chief  and  upon  croas- 
examination, — and  not  be  Impressed  with  the 
conviction  that  she  was  not  positive  then— 
that  is,  when  she  saw  the  parties  at  tbe  bouse 
when  the  deceased  and  her  son  were  taken 
away — that  Gallaher  was  one  of  tbe  party. 
A  careful  examination  of  her  evidence  will 
impress  an  investigating  mind  that  she  wsa 
speculating,  or,  at  tbe  most,  simply  believed 
him  to  be  one  of  the  party.  Attention  is  spe- 
(daily  called  to  her  cross-examination  bearing 
upon  this  question.  On  the  fatal  night  sba 
believed,  merely.  On  the  trial  she  is  positive^ 
with  conflicting  and  nnsatisfactory  xoaaaat 
for  being  so.  To  Barbee,  positiva  Now, 
under  these  circumstances,  I  hold  that  this 
incompetent  evidence  may  have  had  a  serious 
effect  upon  the  jury.  They  may,  and  prob- 
ably did,  aid  and  strengthen  Judy's  testi- 
mony by  that  of  Barbee.  If  she  had  been 
positive  and  clear  as  to  the  presence  of  appel- 
lant at  tbe  house,  and  positive  then,  when 
the  party  was  there,  though  inadmissible,  her 
statement  to  Barbee  might  have  been  held 
harmless,  though  I  find  no  authority  for  its 
admission,  nor  that,  being  admitted,  it  wouSd 
be  held  without  injury. 

A  number  of  witnesses  swear  to  facts 
strongly  supporting  tiie  theory  of  defendant, 
to-wit,  that  he  was  not  at  the  place  of  the 
homicide.  This  was  very  important  testi- 
mony, and  if  true,  or  had  the  effect  to  create 
a  reasonable  doubt  of  appellant's  presence  at 
the  homicide,  would  or  should  have  produced 
an  acquittal.  The  state  introduced  a  num- 
ber of  witnesses  by  whom  several  witnesses 
who  swore  to  the  alibt  were  impeached; 
their  character  for  truth  and  veracity  being 
bad,  in  tbe  opinion  of  the  impeaching  wit- 
nesses. Counsel  for  appellant  at  the  time 
objected  to  tbe  charge  of  the  court,  because, 
as  alleged  in  their  brief,  it  failed  to  instruci 
the  jury  that  a  witness  sought  to-  be  Im- 
peached may  still  be  believed  by  the  jury, 
and  that,  notwithstanding  such  impeaching 
testimony,  they  are  still  thet  judges  of  tbe 
credibility  of  all  the  witnesses  sought  to  be 
impeached.  Examining  the  bill  of  excep- 
tions, I  find  that  the  objection  was  as  fol- 
lows: "Because,  charging  that  the  jury  are 
the  judges  of  tbe  credibility  of  tbe  witnesses. 
the  charge  falls  in  that  connection  to  charge 
that  this  included  the  credibility  of  the  wit- 
nesses sought  to  be  impeached,  and  that,  af&- 
er  considering  all  the  testimony  of  all  tbe 
witnesses,  it  the  jury  had  a  reasonable  doubt 
of  the  defendant's  guilt,  he  Is  entitled  to  be 
acquitted."  The  learned  judge  instructed 
tbe  jury  as  follows:  "You  are  tbe  sole  judges 
of  the  weight  of  the  evidence  and  the  credi- 
bility of  the  witnesses."  Evidently  this 
means  the  weight  of  all  the  evidence,— ttiak 
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given  bythe  witnesses  songhttobe  impeached 
as  well  as  that  given  by  the  other  witnesses. 
So,  with  reference  to  the  credibility  of  the  wit- 
nesses, it  means  the  credibility  of  all  the  wit- 
nesses. Notwithstanding  the  impeactiing 
testimony,  the  jury  were  atlll  the  judges  of 
the  credibUityof  the  witnesses;  and  this  they 
were  told  in  language  sntHoiently  plain  to 
leave  no  room  to  doubt.  I  have  examined 
a)]  the  cases  and  authorities  cited  by  counsel 
for  appellant,  but  find  no  case  or  text  which 
holds  that,  if  the  court  fails  to  charge  the 
jury  that  in  case  there  has  been  evidence 
tending  to  impeach  a  witness,  yet  they  are 
still  ttie  judges  of  his  credibility,  would  be 
error.  Cases  can  be  found  in  which,  under 
peculiar  circumstances,  it  has  been  held  er- 
ror to  omit  in  tlie  charge  "that  the  jury  are 
the  judges  of  the  weight  of  the  evidence  and 
credibility  of  the  witnesses."  For  the  rea- 
sons mentioned  above,  the  Judgment  shoald 
be  reversed. 

ON  MOTION  ron  SEHEARINe. 

(Dec.  7, 1889.) 

WiLLSON,  J.  After  considering  the  very 
sble  arguments  and  briefs  of  counsel  for  de- 
fendant on  this  motion,  and  after  a  careful 
and  thorough  re-examination  and  rpconsidw- 
Htion  of  the  record,  a  majority  of  the  court 
adhere  to  their  views  expressed  in  tlieir 
former  opinion,  and  hold  that  there  is  no  er- 
ror in  the  conviction  for  which  it  should  be 
set  aside.  It  would  be  unprofitable,  we 
think,  to  enter  upon'an  elaborate  discussion 
of  the  questions  determined  in  our  former 
opinion.  We  will,  however,  add  some  fur- 
ther remarks  in  support  of  our  views  hereto- 
fore stated. 

1.  As  to  the  definition  of  "malice"  given 
in  the  charge  of  the  court.  It  was  well  said 
by  Judge  Clark  in  Harris  v.  State,  8  Tex. 
App.  90,  that  "a  perfectly  exact  and  satisfac- 
tory definition  of  that  term,  [<  malice,']  signi- 
fying its  legal  acceptation  in  a  form  at  once 
dear  and  condse,  has  been  often  attempted, 
but  with  no  very  satisfactory  permanent  re- 
sult. The  differing  minds  of  different  courts 
have  employed  different  terms  and  language 
in  an  attempt  to  convey  substantially  the 
the  same  meaning;  and,  while  a  general  sim- 
ilarity is  apparent  in  ail  the  definitions,  the 
legal  mind  has  not  yet  crystalized  the  sub- 
stance of  the  term  into  a  terse  sentence, 
readily  comprehensible  by  the  average  juror." 
And  it  was  held  that,  while  the  definition  of 
"malice"  contained  in  the  charge  given  in 
that  case  was  not  exact  to  a  critical  nicety', 
It  was  substantially  sufficient,  as  it  enabled 
the  jury  to  distinguish  the  legal  meaning  of 
the  term  in  contr^istinction  to  its  ordinary 
import.  In  the  subsequent  case  of  McKin- 
aej  T.  State,  Id.  626,  the  definition  before 
tlie  court  was  precisely  the  one  objected  to  in 
this  case,  and  the  objection  urged  to  it  was 
the  same;  that  is,  that  it  omitted  the  word 
"extenuation"  after  the  words  "justification 
«r  excuse."    This  court  held  the  definition 


sufficient,  remarking  that  it  was  a  fuller  defi- 
nition than  the  one  held  sufficient  in  the 
Harris  Case,  supra.  In  Lander  v.  State,  12 
Tex.  462,  a  definition  of  "malice,"  given  by 
Bossell  in  his  work  on  Crimes,  is  cited  with 
approval.  It  Is  as  follows:  " •  iSfallce,'  in  its 
legal  sense,  denotes  a  wrongful  act  done  in- 
tentionally, without  just  cause  or  excuse." 
This  definition  is  substantially  the  same  as 
was  given  in  this  case.  We  do  not  claim 
that  the  definition  of  "malice"  given  in  this 
case  is  critically  correct  and  absolutely  per- 
fect. What  we  hold  Is  that  it  Is  substantial- 
ly correct  and  sufficient;  that  it  enabled  the 
jury  to  distinguish  between  the  legal  and 
common  signification  of  the  term;  and  this 
was  all  that  the  law  requires  in  a  definition 
of  "malice"  in  such  case.  The  definition  of 
"malice"  given  in  McCoy  v.  State,  25  Tex. 
83,  and  approved  by  this  court  In  Tooney  r. 
State,  5  Tex.  App.  168,  is,  we  freely  admit, 
a  more  complete  one  than  was  given  in  this 
case. 

Again,  in  considering  the  sufficiency  of  the 
definition  of  "malice,"  we  should  look  tooth- 
er portions  of  the  charge  explaining  malice. 
Immediately  following  the  definition  objected 
to  is  an  explanation  of  "express  malice,"  as 
follows:  "Express  malice  aforethought  is 
where  one,  with  a  sedate  and  deliberate  mind 
and  formed  design,  unlawfully  kills  another," 
etc.  It  required  this  kind  of  malice  to  con- 
stitute murder  in  the  first  degree,  and  this 
explanation  of  "express  malice"  in  and  of 
itself  fully  expresses  the  legal  meaning  of 
"malice;"  for  if  the  killing  was  unlawful, 
and  if  the  slayer  committed  the  act  deliberate- 
ly, and  in  pursuance  of  a  formed  design  to 
kill,  the  killing  would  be  upon  malice.  There 
could  be  neither  justification,  exoase,  nor  ex- 
tenuation for  the  act. 

2.  As  to  the  charge  on  alibi,  as  stated  in 
our  former  opinion,  it  is  substantially  the 
same  as  one  approved  by  this  court  in  Walker 
▼.  State,  6  Tex.  App.  576.  We  are  unable 
to  appreciate  the  soundness  of  the  objections 
made  to  this  charge.  It  is  urged  that  the 
charge  is  wrong  because  it  requires  the  jury 
to  believe,  in  order  to  acquit  the  defendant, 
that  he  was  not  and  "could  not"  have  been 
the  person  who  killed  the  deceased.  The  use 
of  the  words  "could not,"  it  is  urged, means, 
in  effect,  that  it  was  impossible  for  the  d»> 
fendant  to  have  committed  the  murder.  We 
do  not  think  tiiis  is  a  fair  criticism  upon  the 
charge,  or  that  a  jury  would  give  to  it  such 
meaning  as  counsel  for  defendant  suggest 
might  be  given  to  it.  The  charge  upon  this 
matter  should  be  read  and  considered  in  its 
entirety,  and  when  this  is  done  it  is  not  obnox- 
ious to  the  criticisms  made  upon  it.  Follow- 
ing the  sentence  in  which  the  words  "could 
not"  occur,  the  charge  proceeds:  "Now,  if 
the  evidence  raises  in  your  minds  a  reasona- 
ble doubt  as  to  the  presence  of  the  defendant 
at  the  place  where  the  deceased  was  killed, 
(if  killed,)  at  the  time  of  such  killing,  then 
you  should  acquit  the  defendant."  It  seems 
to  us  that  no  jury  of  ordinary  intelligence 
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would  understand  from  this  charge  that  it 
devolved  upon  the  defendant  to  prove  that  it 
was  impossible  for  him  to  have  been  present 
at  the  time  and  place  of  the  killing,  or  that 
the  burden  of  proving  an  alibi  rested  upon 
the  defendant.  We  thinly  the  charge  slates 
the  law  plainly  and  correctly,  and  that 
it  could  not  reasonably  have  been  misunder- 
stood by  the  jury.  The  cliarge  is  not  as  un- 
favorable to  the  defendant  as  many  authori- 
ties would  justify.  It  is  held  by  good  au- 
thority that  while  an  plibi  need  not  be 
proved  to  that  extent  that  it  absolutely  pre- 
cludes the  possibility  of  the  defendant's  pres- 
ence at  the  time  and  place  of  the  commission 
of  the  offense,  yet  the  range  of  the  evidence 
must  be  such  as  reasonably  to  exclude  the 
possibility  of  such  presence.  1  Amer.  &£ng. 
Cyclop.  I^w,  456.  But  the  charge  is  more 
liberal  to  the  defendant,  as  is  also  the  rule 
declared  by  the  decisions  in  this  state.  It  is 
only  required  by  said  charge,  and  by  the  rule 
of  law  of  this  state,  that  the  jury  should,  from 
all  the  evidence  in  the  case,  entertain  a  rea- 
Bonable  doubt  of  the  presence  of  the  defend- 
ant at  the  time  and  place  of  the  commission 
of  the  offense.  If  the  jury  have  such  reason- 
able doubt,  it  entitles  the  defendant  to  an  ac- 
quittal, although  the  evidence  may  not  exclude 
reasonably  the  possibility  of  such  presence. 
In  addition  to  the  authorities  heretofore  cited 
relating  to  alibi,  we  refer  to  an  able  and  ex- 
haustive article  entitled  "  Cautionary  Instruc- 
tions in  Criminal  Cases,"  written  by  Seymour 
D.  Thompson,  and  published  in  10  Crim.  Law 
Mag.  179,  §  19  et  seq.  That  article  cites  and 
reviews  many  decisions  relating  to  alibi,  and 
states  the  rules  deducible  from  them,  and 
those  rules  are  in  accord  with  our  views,  as 
expressed  in  this  and  our  former  opinion  in 
this  case. 

An  objection  not  heretofore  made  to  the 
charge  is  presented  by  counsel  for  defendant 
on  this  motion.  It  is  to  that  portion  of  the  ex- 
planation of  express  malice  which  states  that  a 
sedate  and  deliberate  mind  and  formed  design 
is  evidenced  by  external  circumstances  dis- 
covering that  inward  intention,  as  lying  in 
wait,  etc.  The  objection  made  is,  in  effect, 
that  this  portion  of  the  charge  is  upon  the 
weight  of  evidence,  and  virtually  tells  the 
jury  that  express  malice  is  proved  when  any 
of  the  conditions  enumerated  in  the  charge 
are  shown  to  have  existed.  This  precise 
charge  and  objection  thereto  have  heretofore 
been  before  this  court,  and  determined  ad- 
versely to  the  objection,  and  we  think  cor- 
rectly. Sharpe  t.  State.  17  Tex.  App.  486. 
It  is  again  urged  on  this  motion  that  there 
was  error  in  the  admission  of  the  testimony  of 
the  witness  Barbee  touching  the  declarations 
to  him  of  the  witness  Judy  James.  A  major- 
ity of  the  court  still  entertain  the  opinion  that 
this  testimony  was,  under  the  circumstances, 
properly  admitted.  Barbee  was  asked  by  de- 
fendant's counsel  if  he  did  not  say  to  Judy 
James  that  her  husband's  neck  was  in  danger 
if  she  did  not  tell  what  she  knew  about  the 
murder.    Barbee  answered  that  be  told  her 


something  to  that  effect.  Counsel  for  the 
state  thereupon  asked  Barbee  to  state  what 
Judy  James  said  to  him  in  reply  to  what  be 
had  told  her,  and,  over  the  objection  of  de- 
fendant that  her  reply  would  be  hearsay  evi- 
dence, the  court  permitted  Barbee  to  testify 
to  the  effect  that  she  said  in  reply  that  she 
was  afraid  to  tell  what  she  knew  about  the 
murder,  in  the  crowd,  because  Mr.  Gallaher 
was  one  of  the  men;  that  she  heard  the  shots 
in  the  prairie  at  the  time  of  the  murder,  etc 
This  testimony  was  held  admissible  by  the 
trial  judge  upon  the  ground  that  it  was 
drawn  out  by  defendant's  counsel  on  cross- 
examination  of  the  witness  Barbee  on  the 
same  subject.  It  is  a  provision  of  our  statute 
ttiat,  when  part  of  a  conversation  is  given 
in  evidence  by  one  party,  the  whole  on  the 
same  snbject  may  be  inquired  into  by  the 
other  party.  Code  Crim.  Froc.  art  751.  There 
was  a  conversation  between  the  witness  Bar- 
bee and  the  witness  Judy  James  upon  the 
subject  of  the  murder,  and  tlie  knowledge  of 
facts  possessed  by  J  udy  .Tames  relating  to  the 
murder.  Counsel  for  defendant,  in  cross- 
examining  Barbee,  put  in  evidence  a  part  of 
that  conversation;  that  is,  what  he  said  to 
Judy  James.  The  purpose  of  this  was  to  af- 
fect the  credibility  of  Judy  James'  testi- 
mony. It  could  subserve  no  other  purpose. 
A  part  of  the  conversation  having  been  put 
in  evidence  by  the  defendant,  the  state  was 
entitled  to  liave  the  whole  thereof  upon  the 
same  subject  put  in  evidence.  Judy  James' 
reply  to  what  Barbee  had  said  to  her  was  a 
part  of  tlie  same  conversation,  and  was  upon 
the  same  subject, — that  is,  the  murder,  and 
her  knowledge  of  it;  and,  further,  her  reply 
explained  her  reason  for  not  sooner  divulging 
the  facts  of  the  transaction  within  her  knowl- 
edge. A  majority  of  the  court  entertain  no 
doubt  of  the  admissibility  of  said  testimony. 
In  this  connection  we  will  say,  further,  that, 
this  testimony  having  been  drawn  out  by  the 
defendant  with  the  purpose  of  impeaching 
the  credibility  of  the  witness  Judy  James,  it 
was  not  material  error  to  omit  an  instructioa 
to  the  jury  as  to  the  purpose  of  said  testi- 
mony, directing  that  it  could  be  considered  for 
that  purpose  only.  The  charge  was  not  ex- 
cepted to  because  of  such  omission,  nor  was 
an  instruction  upon  this  point  requested.  If 
the  admission  of  said  testimony  was  prejudi- 
cial to  the  defendant,  he  cannot  complain, 
because  he  drew  it  out,  and  is  alone  responsi- 
ble for  its  being  in  the  case. 

With  regard  to  the  proposed  testimony  of 
the  witness  Pearson,  a  majority  of  the  court 
'still  hold  that  the  trial  judge  did  not  err  in 
his  rulings.  Said  witness  was  permitted  to 
testify  to  the  facts  connected  with  the  land 
litigation  between  defendant  and  deceased  in 
so  lar  as  said  facts  were  pertinent  and  com- 
petent evidence.  It  was  not  competent  for 
any  purpose,  we  think,  to  prove  by  said  wit- 
ness the  advice  he  gave  as  an  attorney  to  the 
defendant  in  relation  to  the  said  litigation, 
or  the  defendant's  opinion  of  his  1^^  rights 
in  said  litigation,  or  the  advice  given  by  the 
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judge  and  others  to  the  deceased  to  accept  a 
compromise  offered  her  by  Gallaher.  etc.  It 
seems  to  us  that  all  the  matters  sought  to  be 
elicited  by  the  questions  which  the  court 
would  not  permit  to  be  answered  are  incom- 
petent as  evidence  for  any  purpose.  They 
consist  of  the  defendant's  acts  and  opinions 
prior  to  the  murder;  of  the  opinion  and  ad- 
vice of  bis  counsel;  and  of  the  acts,  opinions, 
and  advice  of  othere  with  reference  to  the 
land  litigation.  It  is  contended  by  counsel 
for  defendant  that  this  testimony  was  admis- 
sible, as  tending  to  show  an  absence  of  mo- 
tive on  the  part  of  the  defendant  to  commit 
the  murder.  We  do  not  deny  that  it  was  the 
right  of  defendant  to  prove  any  fact  or  cir- 
cumstance which  would  tend  to  show  absence 
of  motive  on  his  part,  but  such  proof  must 
be  made  by  legal,  competent  evidence.  Acts 
and  declarations  of  the  defendant,  not  l>eing 
part  of  the  res  gesta,  are  not  competent  evi- 
dence in  his  behalf.  Kor  can  we  see  upo>n 
what  principle  the  opinions  and  advice  of  his 
counsel  in  the  land  suit  could  be  held  admis- 
sible evidence  in  his  behalf.  Suppose,  his  at- 
torney had  advised  him  that  he  would  cer- 
tainly be  defeated  in  the  suit,  and  would  lose 
the  land,  would  such  testimony  be  admissible 
in  behalf  of  the  state?  Certainly  not.  Then 
why  should  it  be  admitted  in  bis  behalf?  We 
know  of  no  rule  or  precedent  which-  would 
admit  such  testimony.  As  to  the  advice  giv- 
en to  the  deceased  to  accept  the  compromise 
offered  her  by  the  defendant,  and  her  refusal 
to  accept  such  offer,  that  was  matter  wholly 
irrelevant,  and,  if  it  could  have  any  effect 
whatever,  that  effect  would  be  prejudicial  to 
the  defendant,  because  it  would  show  cause 
for  malice  against  her  on  the  part  of  the  de- 
fendant. 

It  is  insisted  by -counsel  for  defendant  that 
the  conviction  should  be  set  aside  upon  their 
twenty-fourth  assignment  of  error,  which  is 
as  follows:  "Because  the  court  erred  in  per- 
mitting, to  the  prejudice  of  defendant's  rights, 
the  counsel  for  the  state,  while  re-examining 
the  witness  Judy  James,  to  cause  the  defend- 
ant, James  Gallaher,  to  stand  up  before  the 
jury,  and  put  on  his  head  a  broad-brimmed 
bat,  and  put  over  his  face  a  handlierchief, 
and  then,  thus  exhibiting  the  defendant  be- 
fore the  jury,  to  ask  Judy  James  if  that  was 
tlie  way  Gallaher  looked  at  the  time  she  saw 
him  on  the  night  of  the  murder,  and  in  per- 
mitting Judy  James  to  testify  '  that  was  ex- 
actly the  way  he  looked;'  thus  permitting 
and  requiring  the  defendant  to  testify  against 
himself,  to  the  material  injury  and  prejudice 
of  bis  rights."  This  matter  was  not  dis- 
cussed in  the  former  opinions  delivered  in 
this  case,  for  the  reason  that  we  did  not  con- 
sider that  it  was  prefsented  properly;  that  is, 
by  bill  of  exceptions.  We  are  still  of  the 
opinion  that,  under  the  practice  in  this  state, 
the  matter  is  of  that  character  which  should 
be  presented  by  bill  of  exceptions.  We  will, 
however,  in  deference  to  the  earnest  insist- 
ence of  counsel  for  the  defendant,  give  our 
views  upon  the  question.    We  do  not  under- 


stand that  the  defendant  was  "compelled  to 
give  evidence  against  himself."  He  was  not 
required  by  the  court  to  submit  to  the  dis- 
guise  and  exhibition  of  himself  before  the 
jury.  There  was  no  compulsion  used  against 
him.  Ue  made  no  objection  whatever  to  the 
disguise  and  exhibition  of  which  he  now  com- 
plains.  For  aught  that  appears,  he  not  only 
consented  to  it,  but  may  have  been  desirous 
of  the  test, — willing  to  take  the  chances  of  it. 
He  may  have  believed  that  the  witness  Judy 
James  would  fail  to  identify  him  when  in 
such  disguise,  and,  so  l)elieving,  may  have 
been  willing  and  anxious  to  have  the  test  ap- 
plied. How  can  it  be  said,  then,  that  he  was 
compelled  to  give  evidence  against  himself? 
If  be  had  objected  to  such  test,  and  the  court 
had  required  him  to  undergo  it,  a  verydiffer- 
ent  question  would  have  lieen  presented. 
Suppose  counsel  for  the  state  had  placed  the 
defendant  upon  the  witness  stand,  and  had 
him  sworn  to  give  evidence  in  the  case,  and, 
without  objection  on  the  part  of  the  defend- 
ant, he  proceeded  to  give  evidence  against 
himself,  could  he  be  heard  to  complain  that 
he  had  been  compelled  to  give  evidence  against 
himself?  We  think  not.  It  was  the  privi- 
lege of  the  defendant  to  not  give  evidence 
against  himself,  but  it  was  within  his  power, 
and  was  his  right,  to  waive  such  privilege, 
and,  having  done  so,  he  cannot  complain, 
ilut  it  is  contended  that  the  mere  proposal 
made  by  counsel  for  the  state  to  make  the 
test  was  error  which  should  reverse  the  judg- 
ment. There  would  be  strength  in  this  prop- 
osition if  the  defendant  had  interposed  any 
objection  to  the  proposal.  He  did  not  object, 
but  acceded  to  the  proposal,  and  voluntarily 
underwent  the  experiment;  thus  waiving, 
we  think,  his  privilege,  whatever  that  privi- 
lege may  have  been.  We  have  found  no 
authority,  and  have  been  referred  to  none, 
which  holds  that  a  defendant  may  not  volun- 
tarily give  evidence  against  himself,  or  may 
not  accede  to  a  proposal  to  give  evidence 
against  himself.  If,  in  this  case,  the  defend- 
ant had  declined  to  bedisguised  and  exhibited, 
the  court  would  doubtless  have  protected  him 
in  his  constitutional  right  to  be  exempted 
iiom  giving  evidence  against  himself .  As  the 
matter  is  presented  to  us,  and  as  we  under- 
stand it  from  the  record,  no  error  is  made  ap- 
parent of  which  defendant  can  complain. 

As  to  the  suificiency  of  the  evidence  to  sus- 
tain the  conviction,  we  have  heretofore  ex- 
pressed our  conclusion,  and  a  re-examination 
of  the  facts  has  not  chang^  that  conclusion. 
The  witness  Judy  James  identiQed  the  de- 
fendant as  one  of  the  three  parties  who  took 
the  deceased  from  the  house  on  the  night  of 
the  murder.  There  can  be  no  question  but 
that  the  murder  was  committed  by  those 
three  parties.  Conceding  that  this  convic- 
tion rests  alone  upon  the  testimony  of  Judy 
James,  that  testimony  supports  the  convic- 
tion. It  was  the  exclusive  province  of  the 
jury  to  pass  upon  her  credibility,  and  this 
court  cannot  question  the  truth  of  testimony 
^  when  it  has  been  credited  by  the  jury  and 
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Judge  before  whom  it  was  given.  There  is, 
t  iB  true,  ranch  evidence  which  tends  to  show 
that  the  defendant  was  not  present  at  the 
time  and  place  of  the  murder.  We  cannot 
say  that  the  conviction  is  unsupported  by, 
contrary  to,  or  against  the  weight  of  the  evi- 
dence. The  molion  for  rehearing  is  over- 
ruled. 

Hurt,  J.,  (dissentinff.)     I  desire  to  add 

some  observations  to  what  I  have  written  up- 
on two  questions,  as  well  as  to  notice  some 
autliurities.  And,  first,  as  to  the  charge  up- 
on alibi.  In  support  of  my  views  of  this 
chnrge,  I  cited  no  authorities  in  my  original 
opinion,  because  I  believed  none  were  re- 
quired. In  that  opinion  I  stated  that  the 
charge  was  wrong,  because  it  is  a  question 
of  probabilities.  Js  this  a  correct  proposi- 
tion? If  it  is,  then  evidently  the  charge  is 
incorrect,  and  was  calculated  to  injure  the 
cause  of  appellant;  because  tlie  evidence  on 
alibi,  if  true,  does  not  show  that  It  was  im- 
possible for  the  appellant  to  have  been  pres- 
ent, and  tliis  was  urged  by  counsel  for  the 
state  in  argument  before  this  court  at  Gal- 
veston. But  whetiier  injurious  or  not,  being 
excepted  to  at  the  time,  we  must  reverse;  and 
we  have  only  alluded  to  the  fact  that  counsel 
for  ttie  state  urged  that  it  was  possible  for 
appellant  to  have  been  present  in  order  to 
emphasize  the  error.  Let  us  return  to  the  posi- 
tion above  assumed.  Must  the  proof  show 
that  the  accused  was  not  and  could  not  have 
been  present,  or  must  it,  under  all  the  facts  and 
ciircumstances  in  evidence,  render  it  Improt)- 
able;  that  is,  so  improbable  as  to  raise  a  rea- 
sonable doubt  of  the  truth  of  the  state's  case? 
This  last  position  must  be  sound,  or  alibi  is 
a  separate  and  distinct  defense,  with  the  bur^ 
den  of  its  proof  resting  upon  the  accused. 
This  is  the  rule  in  some  states,  but  not  in  this. 
However,  I  do  not  desire  to  extend  the  discus- 
sion of  this  question,  but  to  support  my  views 
by  the  following  authorities :  In  Galloway  v. 
State,  29  Ind.  447,  the  court  say:  "True,  there 
is  nothing  in  the  averments  to  exclude  the  idea 
that  he  might  have  procured  a  conveyance 
after  be  separated  from  Galloway,  but  the 
time  which  would  necessarily  be  consumed 
in  doing  so  would  be  such  as  to  render  it  im- 
probable that  he  could  have  been  present  at 
the  robbery."  (Italics  ours.)  In  exact  ac- 
cord with  this  case  are  the  following.  Stu- 
art T.  People,  42  Mich.  255,  8  N.  W.  Rep. 
863;  Adams  v.  State,  42  Ind.  874.  In  Kauf- 
man T.  state,  49  Ind.  251,  there  being  proof 
tending  to  establish  alibi,  the  conrt  gave  the 
following  charge:  "The  defendant  having 
introduced  evidence  for  the  purpose  ot  estab- 
lishing an  alibi,  or,  in  other  words,  to  show 
that  he  was  not  guilty  for  the  reason  that  he 
was  at  a  different  place,  if  be  failed  to  cover 
the  whole  time  necessary  when  the  orime 
may  have  been  committed,  then  you  would 
be  warranted  in  paying  no  attention  to  such 
testimony."  fTow,  if  the  charge  in  the  case 
before  us  is  correct,  then  it  follows  inevitably 
that  the  above  charge  was  correct;  for,  if  the 


proof  of  alibi  must  tend  to  show  that  it  was  im< 
possible  for  the  accused  to  have  been  present 
at  the  place  of  the  crime,  the  evidence  of  alibi, 
failing  to  cover  the  whole  time,  is  irrelevant, 
and  should  have  been  excluded.  But  what 
said  the  court  to  the  charge  in  the  Kaufman 
Case?  BiDDLE,  J.,  says:  "As  a  rule  of  law, 
this  instruction  is  erroneous.  An  alibi  is  a 
legitimate  defense,  and,  if  the  evidence  touch- 
ing it  was  suflTicient  to  raise  a  reasonable 
doubt  of  the  appellant's  guilt  In  the  minds  of 
the  jury,  it  should  have  been  considered,  al- 
though the  alibi  did  not  cover  the  whole  time 
during  .which  the  crime  was  committed." 
Citing  French  v.  State,  12  Ind.  670;  Adams 
▼.  State,  42  Ind.  373;  and  Binns  v.  State,  46 
Ind.  811.  Additional  authorities  could  be 
cited,  but  I  deem  these  sufScient  to  establish 
that  the  proposition  is  perfectly  sound,  to- 
wit,  that,  in  view  of  all  the  facts  and  circum- 
stances in  evidence,  the  proof  of  alibi  must 
be  such  only  as  to  render  it  so  Improbable 
that  the  accused  was  present  as  to  raise  a  rea- 
sonable doubt  of  the  trutli  of  the  state's  cas& 
But  it  is  replied  that  the  court  instructed 
the  jury  that  "if  the  evidence  raises  in  your 
minds  a  reasonable  doubt  as  to  the  presence 
of  the  defendant  at  the  place  where  the  de- 
ceased was  killed,  at  the  timeof  such  killing, 
then  you  sliould  acquit  the  defendant. "  This 
is  true.  But  by  the  first  part  of  the  instruo- 
tion  (the  objectionable  part)  "alibi"  is  de- 
fined so  as  to  render  it  unavailable  to  the  de- 
fendant, unless  the  proof  thereof  makes  it  im- 
possible for  him  to  be  present  at  the  homicide; 
hence,  as  is  so  well  said  by  counsel  for  appel- 
lant,  a  reasonable  doubt  as  to  presence,  predi- 
cated on  this  definition,  is  a  reasonable  doubt 
as  to  the  character  of  presence  defined;  that 
is,  tlie  presence  referred  to.  and  none  other, 
— a  possible  presence,  the  correlative  of  an 
impossibility  of  presence.  Let  us  look  at  this 
subject  in  a  practicable  light.  The  jury  are 
told,  in  effect,  that  nnless  the  proof  of  alibi 
shows  that  appellant  could  not  have  been 
present,  then  such  proof  does  not  show  an 
alibi.  Now,  then,  they  are  told  that  if  tliey 
have  a  reasonable  doubt  of  presence  arising 
from  evidence  they  should  acquit.  The  Jury 
take  both  paragraphs  under  consideration. 
They  inquire,  first,  wiiat  must  the  proof 
show  in  support  of  this  defense?  Anttoer. 
That  it  was  impossible  for  defendant  to  have 
been  present.  Does  it  do  this?  It  does  not. 
What  shall  we  do  with  this  defense?  Ignore 
It,  because  he  might  have  been  present. 
Now,  this  conclusion  and  disposition  of  the 
appellant's  defense,  so  called,  is  properly  jus- 
tified by  their  instructions.  But  a  juror  sug- 
gests that "  we  are  instructed  that  if  we  havea 
doubt  of  the  defendant's  presence,  to  aoqoit." 
"That  is  true,"  another  juror  replies,  "bat 
you  must  agree  with  us  that  the  proof  of  alibi 
fails  to  show  that  it  was  impossible  for  him 
to  be  present,  and,  if  this  is  so,  there  is  no 
alibi  in  the  case,  because  his  honor,  the  Judge, 
thus  defines  an  alibi."  To  this  it  is  replied: 
"That  is  true;  but  what  about  the  doubt?" 
It  is  answered:  "We  have  not  reached  the 
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doobtyet,  because  we  hnve  no  alibi ;  the  proof 
failing  to  show  that  It  was  impossible  for  de- 
fendant to  be  present."  Another  juror  en- 
ters the  discussion,  and  suggests  that  "we 
should  construe  these  conflicting  clauses  to- 
gether, and  obey  the  whole  instruction  upon 
Uiis  point. "  Now,  to  do  this,  I  say,  would  be 
impossible.  WtayP  Because  if  alibi  ia  an 
Impossible  presence,  and  the  proof  fails  to 
show  tills,  it  is  not  in  the  case.  If  the  jury 
should  And  from  the  evidence  that  it  was  not 
impossible  for  defendant  to  have  been  pres- 
ent, the  reasonable  doubt  as  to  this  defense 
would  not  be  involved,  for  there  is  no  alibi 
in  the  case.  By  this,  it  is  confldently  be- 
lieved, it  is  demonstrated  that  the  two  clauses 
in  the  charge  on  alibi  are  in  direct  conflict, 
and,  this  being  so,  we  cannot  tell  which  gov- 
erned the  jury  in  their  finding  upon  this  so- 
called  defense  of  alibi.  Now,  then,  what  is 
the  well-settled  rule  of  this  court  under  such 
a  state  of  the  charge?  If  otijected  to  at  the 
time,  a  reversal  follows  as  of  course.  If  not 
objected  to,  we  look  to  the  whole  record,  and, 
injury  probably  resulting,  the  case  is  re- 
versed. I  will  not  stop  to  cite  authority  in 
support  of  these  propositions,  for  this  court 
has  nniformly  so  held. 

My  Brother  Willson  in  his  original  opin- 
ion says  of  the  charge  on  alibi :  "It  isalmost 
a  literal,  and  is  a  substantial,  copy  of  the  one 
approved  by  this  court  in  Walker  v.  State,  6 
Tex.  App.  57t>.  It  has  been  approved  by 
this  court  in  numerous  subsequent  unre- 
ported cuses. "  In  the  Walker  Case  there  was 
no  objection  reserved  to  thecliarge.  The  ob- 
jection to  the  charge  was  that  it  was  not  suf- 
ficiently full,  failing  to  explain  the  full  mean- 
ing and  legal  effect  of  a  defense  of  that  kind. 
Judge  WiNKLKK,  speaking  for  the  court, 
simply  says:  "The  charge  objected  to  comes 
op  to  tlie  requirements  oifa  charge  on  alibi  aa 
laid  down  in  Boothe's  Case,  [4  Tex.  App.  202,1 
especially  when  read  in  connection  with  what 
follows  the  paragraph  complained  of. "  My  ob- 
jection to  the  charge  is  not  that  it  was  too  mea- 
fer,  but  that  it  states  an  incorrect  proposition. 
Ihis  objection  was  not  urged,  and  hence  was 
not  considered,  by  the  court,  nor  was  it  pre- 
sented in  the  Boothe  Case.  But  let  us  concede 
for  argument  that,  after  full  discussion,  such 
a  charge  was  held  sound.  While  this  might  be 
persuasive,  still,  if  incorrect,  we  should  not 
be  governed  by  it,  and  so  perpetuate  the  er- 
ror. That  it  is  not  correct  to  my  mind  is  ev- 
ident. That  in  cases  unreported  we  have  af- 
firmed judgments  in  which  the  record  con- 
tained such  a  charge  is  true.  But  this  could 
not  be  held  an  approval,  unless  there  has 
been  objections  to  the  charge  at  the  time 
questioning  its  correctness  upon  the  grounds 
now  urged.  If  such  be  an  approval,  wehave 
approved  in  the  same  way  charges  which 
were  absurd,  foolish,  and  against  every  prin- 
ciple of  law.  In  the  opinion  on  this  motion 
my  Brother  Wiluson  says:    "The  charge 

inpon  alibi)  is  not  as  unfavorable  to  the  de- 
endant  as  many  authorities  would  justify;" 
citing  authorities.    This  is  au  absolute  fad;. 


and  a  hundred  cases,  it  may  be,  can  be  cited 
in  support  of  its  truth.  I  will  give  a  case 
which  fully  supports  him, — a  case  well  con- 
sidered, the  opinion  being  written  by  a  pro- 
found judge.  In  State  v.  Ward,  17  Atl.  Kep. 
483,  Taft,  J.,  speaking  for  the  court,  says: 
"Exception  was  tiiken  to  the  charge  on  the 
subject  of  alibi.  The  jury  were  told  that  if 
the  proof  of  it  did  not  outweigh  the  proof 
that  he  was  at  the  place  when  the  crime  was 
committed  it  was  not  sutflcient.  In  this 
statement  there  was  no  error. "  Here  we 
have  a  charge  not  so  favorable  to  the  defend- 
ant as  the  one  in  this  case. 

Again,  we  have  this  proposition:  "It  is  a 
defense  resting  on  extraneous  facts  not  aris- 
ing out  of  the  res  gesta,  and  the  ontu  of 
proving  itdevolves  upon  the  respondent,  who 
alleges  it."  Is  this  law  in  this  state?  I  think 
not.  The  judge  proceeds:  "The  burden  be- 
ing upon  him,  some  courts  hold  that  the  evi- 
dence must  exclude  the  possibility  of  the 
prisoner's  having  been  at  the  scene  of  the 
crime  so  as  to  prove  ttie  alibi  beyond  a  rea- 
sonable doubt ;  others,  that  it  must  prepon- 
derate or  outweigh  that  for  the  state.  The 
latter  was  the  rule  adopted  in  the  court  be- 
low, and  we  think  correctly."  Here  we  have 
law  very  unfavorable  for  the  defendant;  but 
who  will  assert  that  such  are  principles  and 
rules  of  law  in  this  state?  Continuing  the 
opinion,  the  judge  says:  "Had  the  above 
been  all  the  charge  upon  alibi  evidence,  there 
would  be  just  grounds  of  complaint."  WbatI 
Complain  that  the  law  has  been  correctly 
charged?  This  is  strange,  unless  the  correct 
law  needsqualiflcationor  modiflcation.  Now, 
here  we  liave  the  qualiflcation:  "For,  while 
the  evidence  might  not  have  been  suflicient 
to  establish  an  alibi,  it  was  not,  therefore,  to 
be  discaided,  laid  out  of  the  case,  and  not 
considered  by  the  jury,  which  has  been  the 
error  in  many  of  the  American  cases."  It  is 
evident,  to  a  logical  mind,  that  this  qualifica- 
tion is  an  absolute  retraction  and  repudiation 
of  the  rule  which  requires  the  accused  to  es- 
tablish bis  aiibi  by  a  preponderance  of  the 
testimony,  which  rule  is  approved  by  the 
court  and  held  to  be  sound. 

The  opinion  proceeds:  "After  this instruo- 
tion  it  was  the  duty  of  the  court  to  go  fur- 
ther, and  to  tell  the  jury  that,  if  the  alibi 
was  not  so  established,  evidence  of  it  Vas 
not  to  be  excluded  from  the  case,  but  that  it 
should  be  considered  with  the  other  evidence; 
and  if  upon  the  whole,  including  that  in  re- 
lation to  the  alibi,  there  was  a  reason- 
able doubt  of  the  respondent's  guilt,  be  was 
entitled  toan  acquittal."  Now,  these  proposi- 
tions are  diametrically  opposed  the  one  to  the 
other.  Let  us  place  them  side  by  side.  First. 
The  accused  must  prove  his  alibi  by  a  pre- 
ponderance of  evidence.  Second.  Though 
the  evidence  does  not  preponderate  in  favor 
of  his  alibi,  yet,  it  it  raises  a  reasomtble 
doubt  of  his  guilt  when  ccmsidered  in  con- 
nection with  the  other  evidence,  he  should  be 
acquitted.  Now,  I  have  this  question  to 
propound:  If  evidence  of  less  probative  force 
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than  that  reqalred  to  outweigh  the  eyidence 
for  the  state  (showing  presence)  will  be  suf- 
ficient to  raise  a  doubt  of  guilt,  why  require 
the  cUibi  to  be  established  by  proof  outweigh- 
ing that  for  the  state?  In  passing,  I  desire 
to  say  that,  when  the  burden  is  on  the  ac- 
cused to  prove  a  fact,  tlie  doctrine  of  reason- 
able donbt  cannot  possibly  apply  in  his  favor, 
unless  in  every  case  proof  of  such  fact,  to 
create  the  doubt,  preponderates  in  its  favor; 
for,  if  proof  of  less  force  will  be  permitted  to 
create  the  doubt,  the  burden  is  not  discl'.arged 
by  him  and  hence  is  not  on  him.  It  would 
be  a  rare  thing  to  And  an  opinion  containing 
(on  one  question)  more  inconsistencies  than 
this  in  the  Ward  Case.  I  have  referred  to 
it  simply  for  the  purpose  of  supporting  Judge 
Willson's  observation  to  the  effect  that  au- 
thorities could  be  found  much  more  unfavor- 
able to  the  accused  than  the  rule  stated  in  tliis 
case.  But  tliey  are  not  authority  in  this  state. 
I  desire  now  to  make  some  additional  ob- 
servations on  the  question  presented  by  the 
fifteenth  assignment  of  error,  relating  to  the 
testimony  of  Barbee.  In  response  to  ques- 
tions propounded  by  counsel  for  defendant 
on  cross-examination, — the  object  of  which 
questions  being  evidently  to  show  the  animtis 
of  the  witness  Barbee,  and  also  to  show  an 
inducement  or  reason  for  Judy  James'  testi- 
mony against  the  defendant, — Barhrae,  over 
the  objection  of  defendant,  was  permitted  to 
state  that  Judy  James  stated  to  him  that  de- 
fendant was  one  of  the  men  who  took  the 
deceased  from  her  bouse,  etc.  As  I  have 
said  in  my  original  opinion,  the  statement  of 
Judy  James  was  not  admissible.  Judge 
WiLLsoN,  in  his  original  opinion,  contends 
tliat  the  statement  was  a  part  of  a  conversa- 
tion between  Barbee  and  Judy,  and  that  It 
was  drawn  out  by  counsel  for  the  defend- 
ant The  questions  were  not  calculated  nor 
intended  to  put  in  evidence  this  statement. 
No  conversation  was  sought  or  elicited  by 
the  questions.  What  Bartrae  said  and  did  to 
Judy  was  sought  and  elicited,  and  nothing 
more.  But  it  is  contended  that  the  state- 
ment of  Judy  was  admissible  under  the 
statute,  (Code  Grim.  Proc.  art  751,)  which 
reads:  "When  part  of  an  act,  declaration,  or 
conversation  or  writing  is  given  in  evidence 
by  one  party,  the  whole  on  the  same  subject 
mjy  be  inquired  into  by  the  other,  as,  when  a 
letter  is  read,  all  other  letters  on  the  same 
subject  between  the  same  parties  may  be 
given ;  and,  when  a  detailed  act,  declaration, 
conversation,  or  writing  is  givenin  evidence, 
any  otiier  act,  declaration,  or  writing  which 
is  necessary  to  make  it  fully  understood,  or 
to  explain  the  same,  may  also  be  given  in 
evidence. "  Now,  if  the  defendant  had  given 
in  evidence  a  part  of  the  declarations  and 
acts  of  Bartjee,  then  the  state  would  have  been 
entitled  (if  it  was  not  complete)  to  the  whole 
of  the  act  or  declaration;  or,  if  part  of  a  con- 
versation between  Barbee  and  Judy  James 
had  been  given  in  evidence,  the  state  would 
liave  been  entitled  to  all  of  the  conversation; 
or,  if  the  declarations  or  acts  of  Barbee  could 


not  be  understood  without  Judy's  replies, 
then  they  may  have  been  admissible.  If  a 
detailed  act,  declaration,  or  conversation  is 
given  in  evidence,  any  other  act,  declaration, 
or  conversation  which  is  necessary  to  make  it 
fully  understood  is  admissible.  Barbee  was 
perfectly  understood.  There  is  no  contention 
on  this  poi  nt.  Hence  this  provision  does  not 
apply.  If  Judy's  statement  was  admissible, 
it  was  admissible  by  virtue  of  the  statute, 
and  it  was  admissible  whether  she  was  a 
witness  in  the  case  or  not,  and  whether  she 
was  living  or  dead  at  the  time  of  the  trial. 
I  now  propose  to  give  an  illustration  which 
will  demonstrate  the  fallacy  of  the  position 
assumed  to  sustain  the  competency  of  this 
stHteraent.  A.  is  on  trial  for  theft.  B.  is 
introduced  as  a  witness  for  A.  He  aweais 
to  facts  which,  if  true,  and  are  believed  by 
the  jury,  will  defeat  the  prosecution.  To  show 
his  animus  and  corruption,  the  state  asks  bim 
if  he  did  not  approach  Mr.  C,  and  attempt  to 
persuade  him  to  swear  to  certain  facts  estab- 
lishing an  alibi;  if  be  did  not  propose  to 
give  C.  $500  to  swear  to  these  facts.  B.  an- 
swers that  he  did,  whereupon  counsel  for  the 
defendant  asks  him  what  reply  C.  made.  B. 
answers  that  C.  stated  that  he  knew  the  time 
when  the  property  was  taken;  that  A.  was 
not  the  thief;  that  A.  was  not  at  the  place  of 
the  theft;  that  A.  was  an  honest  man;  and 
that  the  witnesses  for  the  prosecution  were 
perjured  scoundrels,  unworthy  of  belief,  etc. 
Now,  as  before  stated,  if  Judy  James'  state- 
ment was  competent  evidence,  it  was  so  by  vir- 
tue of  the  statute,  and  in  fact  could  be  used  to 
prove  the  guilt  of  defendant  l>ecause  compe- 
tent evidence.  This  being  the  case,  the  fact 
that  she  testified  in  the  case  has  nothing 
whatever  to  do  with  the  question;  for  if,  in- 
deed, the  api>ellant  introduced  the  conversa- 
tion, declaration,  or  acts  of  Judy,  he  is  bound 
by  them.  But  did  he  introduce  them?  Evi- 
dently he  did  not.  But  take  the  case  illus- 
trated. Will  it  be  contended  that  the  state- 
ments of  G.  could  be  used  against  the  state 
as  evidence  of  the  facts  there  stated?  By 
no  means.  The  foregoing  is  all  I  desire 
to  add  to  what  I  have  already  said  upon 
this  subject.  On  the  other  branch  of  thu 
question  I  desire  to  say  that  no  case  or  au- 
thority has  been  found  authorizing  the  in- 
troduction of  similar  statements,  if  the 
statements  were  made  after  the  disturbing 
influence  was  applied.  All  the  authorities, 
so  far  as  my  research  extends,  hold  that 
when  admissible  at  all,  they  must  have  been 
made  prior  to  the  application  of  the  disturb- 
ing influences.  2  Phil.  £v.  973,  and  note  on 
same  page;  1  Qreenl.  £v.  §  469.  I  am  still  of 
the  opiidon  that  the  judgment  in  this  case 
should  be  reversed,  and  that  the  motion 
should  be  granted.     Motion  overruled. 


Thomas  et  al.  v.  State. 
{Court  of  Appeals  of  Teaxui.    Dea  7, 1889.) 

FOBNIOATION— LrVINO  TOOETHBR. 

On  an  indictment  for  fomlcatioa,  aUeging 
that  the  parties  "lired  together"  in  fornication,  ev- 
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idenoe  that  the  male  defendant  was  a  porter  on  a 
train  {rom  H.  to  T. ;  that  he  lived  in  M.,  where  he 
rented  a  room,  kept  his  olothes,  and  had  hia  washing 
done,  boarded  at  a  hotel,  and  paid  a  street  tax ;  but 
that  he  staid  in  T.  during  the  time  his  train  laid 
over  there,  which  was  from  9 :  80  p.  m.  to  6  a.  m. 
ereiT  night;  and  that  defendants  had  habitual  car- 
nal mteroonrse  with  each  other  at  T.,  without  liv- 
ing together,— is  not  suificient  to  sustain  the  charge. 

Appeal  from  Smith  coanty  court;  B.  B. 
Beaibd,  Judge. 
A»$t.  Atty.  Gen.  Davidaon,  for  the  State. 

White,  P.  J.  Appellants  were  both  convict- 
ed in  the  court  below  upon  a  joint  indictment 
charging  them  with  fornication,  by  living  to- 
gether and  having  carnal  intercourse  with 
each  other.  As  In  adultery,  so,  under  our 
statute,  fornication  maybe  committed  in  one 
of  two  modes:  (1)  By  living  together  and 
having  carnal  intercourse  with  each  other; 
(2)  by  habitual  carnal  intercourse  with  each 
other  without  living  together, — the  only  dis- 
tinction between  the  two  offenses  being  that 
the  offense  of  adultery  is  where  either  of  the 
parties  is  married,  while  in  fornication  both 
are  unmarried.  Pen.  Code,  arts.  838,  337. 
In  construing  the  statute  with  regard  to 
adultery,  this  court  has  had  occasion  to  in- 
terpret the  meaning  of  the  term  "living  to- 
gether," and  the  interpretation  given  was 
that  "the  parties  must  dwell  or  reside  togeth- 
er; abide  together  in  the  same  habitation  as 
a  common  or  joint  residing  place."  Bird  v. 
State,  27  Tex.  App.  635,  11  S.  W.  Rep.  641; 
Mitten  v.  State,  24  Tex.  App.  846,  6  S.  W. 
Bep.  196.  Tlie  evidence  showed  that  the  de> 
fendant  Thomas  was  a  porter  on  the  railroad 
passenger  train  from  Mineola  to  Troupe;  that 
he  lived  in  Mineola,  where  he  rented  a  room, 
kept  his  clothes,  and  had  his  washing  done; 
that  be  boarded  at  a  hotel  in  Mineola,  — 
that  is,  took  his  meals  there, —  and  paid  a 
street  tax  at  Mineola.  He  only  staid  in 
Troupe  during  the  time  his  train  laid  over 
there,  which  was  from  9:20  P.  h.  to  6  A.  m. 
each  night.  It  is  shown  abundantly  by  the 
evidence,  we  think,  that  the  parties  had  "ha- 
bitual carnal  intercourse  with  each  other, 
without  living  togetlier,"  at  Troupe,  and,  if 
such  had  been  the  charge  against  them  in  the 
indictment,  it  would  have  been  fully  sus- 
tained by  the  evidence.  But  the  evidence  is 
not  sufficient  to  sustain  the  charge  that  the 
parties  lived  together;  that  is,  resided  and 
abided  together  in  the  same  habitation  at 
Troupe.  The  judgment  is  reversed,  and  the 
cause  remanded. 


In  re  Angus. 
(Court  of  Appeals  of  Tama.    Nor.  80, 1889.) 

HtBBtS  COBFUS— HlABINO  BT  JUDOB  OT  AKOTHBB 
DlSTBIOT. 

1.  Rev.  St.  Tex.  art.  1124,  providing  that  any 
Judge  of  the  district  court  maj  hold  court  for  any 
other  district  judge,  gives  a  district  judge  anther- 
Ity  to  hear  a  habeas  corpus  case  for,  and  at  the 
lequest  of,  the  judge  of  another  district,  who  has 
absented  himself  from  the  district  after  issuing 
the  writ. 


a.  Code  Crim.  Proo.  Tex.  art.  1."^,  providing 
that  after  indictment  found  a  writ  of  iiabeas  cor- 
pus must  be  made  returnable  in  the  county  where 
the  offense  has  been  committed,  does  not  prevent 
a  writ  Issued  from  one  district  court  of  a  county 
which  is  divided  into  two  districts  from  being  re- 
turned to  the  judge  of  the  other  district,  when  the 
judge  of  the  former  has  requested  the  latter  to 
near  the  case  for  bim,  and  baa  absented  himself 
from  the  district 

Appeal  from  district  court,  Dallas  county; 
C.  P.  TuoKER,  Judge. 

Kearby,  McCoy  &  Hayter  and  Crawford  & 
Oraxnford,  tax  relator.  W.  L.  Davidson, 
Asst.  Atty.  Qen.,  for  the  State. 

HuBT,  J.  This  record  presents  the  fol- 
lowing facts:  S.  R.  Johnson  and  Thomas 
Angus  were  indicted  by  the  grand  jury  of 
'Dallas  county,  in  separate  bills,  for  the  mur- 
der of  Charles  Bradley,  in  Dallas  county,  on 
January  16,  1889.  The  bills  of  indictment 
were  returned  into,  and  filed  in,  the  district 
court  of  Dallas  county  on  January  19, 1889; 
and  on  the  same  day  capiases  were  Issued, 
and  Johnson  and  Angus  were  arrested,  and 
placed  in  jail  in  said  county.  On  the  6th  day 
of  July,  1889,  Hon.  Charles  Fred.  Tuokeb, 
who  had  been  appointed,  by  the  governor, 
judge  of  the  forty-fourth  district,  took  the 
oath  of  office,  and  caused  the  same,  with  his 
commission,  to  be  entered  in  the  minutes  of 
of  the  forty-fourth  district  court.  When  the 
act  of  the  legislature  creating  the  forty-fourth 
judicial  district  went  into  effect,  the  clerk  of 
the  district  court  of  Dallas  county,  in  pursu- 
ance of  said  act,  made  up  a  docket  for  each 
court,  to-wit,  for  the  fourteenth  district 
court  and  for  the  forty-fourth,  or  new,  dis- 
trict court  The  Angus  Case  was  placed  on 
the  docket  of  the  fourteenth  district,  and  the 
Johnson  Case  on  the  forty-fourth.  The  ap- 
portionment of  the  cases  was  completed  prior 
to  the  19th  day  of  July,  1889.  On  the  20th 
day  of  June,  1889,  Johnson  applied  for,  and 
was  granted,  a  writ  of  habeas  corpus  by  the 
Hon.  B.  E.  BuREB,  judge  of  the  fourteenth 
district,  returnable  before  him  on  the  12tb 
of  July.  The  hearing  of  the  writ  was  postr 
poned  to  July  31,  1889.  On  the  19th  of 
July,  Angus  applied  to  the  Hon.  B.  E.  Hurkb, 
for  a  writ  of  Tiabeas  corpus,  which  was 
granted,  and  made  returnable  before  him, 
July  31,  1889,  in  chambers.  A  day  or  two 
after  this  writ  was  granted,  the  Hon.  B.  E. 
BuRKB,  by  the  advice  of  his  physician,  left 
Dallas  county,  for  the  health  of  Mrs.  Burke, 
his  wife.  Before  leaving,  he  requested  Judge 
Tuokeb,  in  the  event  he  did  not  return  in 
time  to  hear  the  case,  to  hear  it  for  him. 
He  did  not  return  in  time  to  bear  it.  On 
July  31,  1889,  in  chambers,  Judge  Tucker 
heard  both  cases  together,  remanding  Angus 
to  custody  without  l)ail,  and  granting  bail  to 
Johnson.  Judgments  to  this  effect  were 
entered;  the  record  showing  that  Angus 
consented  that  Judge  Tuokeb  should  hear 
the  case.  Appellant  excepted  to  the  judg- 
ment of  Judge  Tucker,  gave  notice  of  ap- 
peal, and  we  have  before  us  what  we  shidl 
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tenn  the  "Tucker  Record."  Believing  th^t 
Judge  TtrcKER  had  bo  jurisdiction  to  hear 
and  determine  the  case,  Angus,  on  the  3d 
daj  of  August,  1889,  again  applied  to  Judge 
BuBKB  for  the  writ.  Its  issuance  was 
waived  by  tlie  sheriff;  and  the  case  was 
heard  on  Jihe  7th  of  October,  1889,  in  cham- 
bers. Judge  Burke,  with  all  the  evidence 
before  him,  refused  to  pass  upon  the  question 
of  .Judge  TucKEu's  Jurisdiction,  giving  his 
reasons,  but  remanded  applicant  to  custody. 
The  applicant  appealed,  and  we  have  before 
ris  theBurke  record. 

It  is  not  necessary  for  this  court  to  deter- 
mine whether  Judge  Tucker  had  jurisdiction 
of  the  case,  in  order  to  determine  whether 
the  applicant  is  entitled  to  bail,  (Ex  parte 
Poster,  5  Tex.  App.  625;  Ex  parte  Rosson, 
24  Tex.  App.  226,  5  S.  \V.  Rep.  666;)  for,  if 
Judge  Tucker  had  jurisdiction,  we  can 
revise  his  judgment,  and  if  he  had  none,  then 
Judge  Burke  had,  and  his  judgment  is  sub- 
ject to  revision.  But,  at  the  earnest  request 
of  counsel  for  the  applicant,  we  will  give  our 
opinion  upon  the  question  of  Judge  Tucker's 
Jurisdiction  in  the  Angus  Case  under  the  facts 
as  set  forth  above. 

The  constitution  of  this  state,  art.  5,  §  8, 
confers  authority  upon  district  judges  to 
issue  the  writ  of  habeas  txrrpiu  in  felony 
cases.  The  authority  to  issue  the  writ  has 
in  this  state  been  uniformly  construed  to 
carry  with  it  the  power — jurisdiction — to 
hear  and  determine  the  rights  of  the  parties 
under  the  writ;  that  is,  to  try  the  right  to 
bait,  or  right  to  be  discharged.  This  being 
a  Felony  case,  a  district  judge  has  jurisdiction 
of  the  subject-matter  anywhere  in  this  state, 
unless  limited  by  law.  He  can  issue  the 
writ  to  the  offlcers  of  any  county  in  this 
state;  and  he  can,  in  chambers,  try  the  writ 
in  any  county  in  this  state,  unless  prohibited 
by  law.  Having  jurisdiction  of  the  subject- 
matter,  had  Judge  Tucker  jurisdiction  of  the 
person  of  appellant?  He  had ;  for  the  simple, 
plain,  and  siitBcient  reason  that  appellant 
consented  that  the  case  be  tried  by  him.  We 
have,  therefore,  a  case  in  which  the  judge 
has  jurisdiction  of  the  subject-matter  and  of 
the  person.  What  further  was  needed  for 
bim  to  try  the  case?  Article  137  of  the  Code 
of  Criminal  Procedure  provides  that  after 
Indictment  found  the  writ  must  be  made 
returnable  in  the  county  where  the  offense 
has  been  committed  on  account  of  which  the 
applicant  stands  charged.  Was  this  done  in 
this  case?  It  was.  But  counsel  for  appel- 
lant contends  that,  as  Dallas  county  is  divided 
into  two  districts,  this  will  not  do;  that  the 
writ  must  not  only  be  returned  in  the  county 
of  the  indictment,  but  it  must  be  returned 
to  the  district  court  in  which  the  indictment 
is  pending.  This  proposition  will  not  do, 
because  the  court  may  not  be  in  session,  and 
the  applicant  would  frequently  have  to  wait 
for'  the  session.  But  counsel  replies  that 
then  the  writ  must  be  returnable  before  the 
judge  of  the  district  in  which  the  indictment 
is  pending.    It  will  be  borne  in  mind  that  the 


case  was  tried  in  chambers;  that  the  district 
court  of  the  fourteenth  judicial  district  was 
not  in  session.  The  last  proposition  of  coun- 
sel leads  to  this  conclusion,  i.  e.,  that  no  dis- 
trict judge  or  judge  of  the  court  of  appeals 
can  try  the  case,  except  the  judge  of  the  dis- 
trict court  in  which  the  indictment  is  pending. 
It  would  follow  that  all  that  the  court  of  ap- 
peals, or  a  judge  thereof,  can  do,  after  indict- 
ment found,  is  simply  to  issue  the  writ;  that 
they  have  no  power — authority — ^to  bear  it. 
This,  we  think,  is  not  the  law,  becanse,  as 
above  observed,  the  right  to  issue  carries 
with  it  the  right  to  bear  and  determine.  But 
counsel  for  appellant  contend  that  their  posi- 
tion is  correct,  relying  upon  article  138  of 
the  Code  of  Criminal  Procedure,  which  reads: 
"In  all  cases  where  a  person  is  conflned  on  m 
charge  of  felony,  and  indictment  has  been 
found  against  him,  he  may  apply  to  the 
judge  of  the  district  court  for  the  district  In 
which  he  is  indicted,  or,  if  there  be  no  judge 
within  the  district,  then  to  the  judge  of  any 
district  whose  residence  is  nearest  to  the 
court-house  of  the  county  in  which  the  appli- 
cant is  held  in  custody."  We  are  of  opinion 
that  this  is  merely  directory.  Let  us  sup- 
pose ttuit  the  judge  of  the  district  of  tiie 
indictment  is  not  absent,  but  is  sick,  or  is 
the  brother  of  the  accused.  Now.  if  the  arti- 
cle is  intended  to  control  or  limit  the  juris- 
diction over  the  subject-matter,  there  would 
be  no  relief  for  the  accused,  unless  he  could 
procure  the  absence  of  the  judge  from  the 
district.  And 'here,  again,  he  could  get  no 
relief  from  the  court  of  appeals. 

But  a  decision  of  these  questions  is  not 
necessary,  under  the  facts  of  this  case,  for 
two  good  reasons:  (1)  Judge  Bukke  was  oat 
of  the  district.  But  counsel  may  contend 
that  Judge  Tdckxk  coald  only  issue  the  writ 
in  the  absence  of  Judge  Bubke;  that  he  could 
not  hear  it.  This,  to  our  minds,  is  absurd. 
It  may  be  contended  tliat,  Burke  being  ab- 
sent, TucKKR,  to  obtain  jurisdiction,  must 
issue  the  writ  himself,  and  make  it  returnable 
before  him,  (Tuokeb.)  We  answer  this  by 
this  proposition:  Bubke  being  absent,  if 
Tucker  could  issue  and  bear  the  writ,  he 
evidently  could  hear  a  writ  which  had  been 
legally  issued  by  Bubke.  In  support  of  this 
proposition,  we  refer  to  article  1124  of  the 
Revised  Statutes:  "Any  judge  of  the  district 
court  may  hold  courts  for  or  with  any  other 
district  judge,  and  the  judges  of  the  several 
district  courts  may  exchange  districts  when- 
ever they  may  deem  it  expedient  to  do  so." 
If  a  district  judge  may  hold  a  court  for  an> 
other  judge,  has  he  not  the  authority  to  hear 
a  habeas  corpus  case  for  him  at  his  request, 
the  other  judge  being  absent  from  the  dis- 
trict? We  will  not  discuss  this  proposition* 
deeming  it  too  plain  for  discussion.  We  are 
of  opinion  that  Judge  Tucker  had  jurisdic- 
tion of  the  subject-matter  of  this  case ;  that 
he  bad  jurisdiction  of  the  person  of  the  appli- 
cant; that  the  writ  was  returned  to  the 
proper  county;  and  that  jurisdiction  of  the 
subject-matter  and  the  person  confers  juris- 
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diction  OTer  the  procedure,  fully  and  com- 
pletely. 

We  are  of  opinion  that  there  was  no  error 
committed  upon  the  merits  of  the  case;  it 
being  evident  that  appellant  committed  mur- 
der upon  express  malice.  The  judgment  is 
affirmed. 


Bbown  •<  aL  V.  Statb. 

iCmmt  nf  AppeaU  of  Taa$.   Not.  80, 1889.) 

CSBixtNAL  Law— RBOoonuiiroB. 

1.  In  scire  fucku  Issued  to  the  sureties  on  a 
judgment  7»i*i,  rendered  bv  the  dlstriot  court  on  • 
forfeited  bail-bond,  the  writ  alleged  that  defend- 
ant, "  In  a  prosecution  pending  in  the  district  court, " 
entered  Into  a  bond,  eta. ,  conditioned  to  appear  "  be- 
fore the  said  court  •  •  •  to  answer  •  •  • 
upon  a  charge  by  information  before  W.  L.  H.,  J. 
P.,  precinct  Ko.  1,  Ellis  county,  Texas,  duly  pre- 
sented in  said  court,  wherein  •  •  •  defendant 
is  charged  with  the  offense  of  assault  to  murder, 
*  *  *  and  whereas  •  •  •  before  said  oonrt, 
then  in  session  for  said  Ellis  oountv,  said  prosecu- 
tion was  called  for  trial,  and  the  said  J.  L.  B.  failed 
to  appear,  •  •  •  and  thereupon  said  Ixmd  was 
decCared  forfeited  hj  said  conrt,  and  it  was  or- 
dered." etc.  Held,  that  the  Judgment  ni»l  In  the 
district  oonrt  does  not  support  the  allegations  of 
tlte  writ,  which  read  as  If  the  bond  was  forfeited 
and  judgment  niH  rendered  In  the  jnstloe's  oonrtt 
on  a  charge  pending  in  that  oonrt. 

8.  W  here  the  scire  /acios  allege*  that  the  bond 
was  executed  "in  a  certain  prosecution  pending  in 
the  district  court,  "and  the  oond offered  In  support 
of  the  allegation  is  shown  to  hare  been  taken  in  an 
examining  oonrt  of  a  Justice  of  the  peaoe,  thb  vari- 
ance is  fatal. 

8.  The  allegation  that  the  bond  was  executed 
.  "to  answer  upon  a  charge  by  information  before 
W.  Ii.  H.,  J.  P.  of  Ellis  county,  duly  presented  in 
aald  court, "  cannot  be  proved  by  a  bond  which  was 
executed  to  answer  before  the  district  court  to  a' 
charge  of  assault  with  intent  to  murder,  as  sncb 
orime,  being  a  felony,  oould  not  be  finally  tried  in 
a  justice's  court,  and  could  not  be  tried  in  any  court 
on  information. 

Appeal  ft'om  district  court,  Ellis  county; 
Anbon  Bainet,  Judge. 

Orace  A  TempUton,  for  appellants.  Aut. 
Atty.  &en,  Davidton,  for  the  State. 

Whitb,  p.  J.  This  appeal  is  from  a  Judg- 
ment  final  on  a  forfeited  bail-bond.  Brown, 
having  been  brought  before  a  Justice  of  the 
peace,  sitting  as  an  examining  court,  upon 
a  charj^e  of  assault  with  intent  to  murder, 
vraived  an  examination,  and  was  required  by 
said  justice  to  enter  into  bond  in  the  sum  of 
.41,000  for  his  appearance  at  tlie  next  term 
of  the  dlsti-ict  court,  to  answer  said  charge. 
Brown  executed  said  bond,  with  sureties,  con- 
ditioned as  the  law  requires,  wa»  discharged 
from  custody,  and  the  bond  returned  to  the 
district  court.  Tl)is  bond  was  forfeited,  and 
judgment  nist  rendered  upon  it.  In  thefcirv 
facias  issued  to  the  sureties  the  cause  of  ac- 
tion, as  set  forth  in  this  writ  of  scire  facias 
or  citation,  is,  in  effect,  that  defendant  Brown, 
"in  a  certain  prosecution  pending  in  the  dis- 
trict court,  did  enter  into  a  bond  with  D.  Ma- 
honey,  G.  L.  Adkisson,  and  1).  B.  Bullard  as 
sureties,  in  the  penal  sum  of  one  tliousand 
dollars,  conditioned  that  the  said  defendant 
should  make  bis  personal  api)earance  before 
the  said  court  on  the  8d  day  of  September, 


1888,  then  and  there  to  answer  the  state  of 
Texas  upon  a  charge  by  information  before 
W.  L.  Harding,  J.  P.,  precinct  No.  1,  Ellis 
county,  Texas,  duly  presented  in  said  court, 
wherein  J.  L.  Brown,  the  said  defendant,  is 
cliarged  with  the  offense  of  assault  to  mur- 
der, and  there  remain  from  day  to  day,  and 
from  term  to  term,  until  discharged  by  law; 
and  whereas,  on,  to- wit,  the  24th  day  of  Sep- 
tember. 1888,  before  said  court,  then  in  ses« 
sion  for  said  Ellis  county,  said  prosecution 
was  called  for  trial,  and  the  said  J.  L.  Brown 
wholly  failed  to  appear  and  answer  said  accu- 
sation against  him,  and  thereupon  said  bond 
was  duly  declared  forfeited  by  said  court,  and 
it  was  ordered  and  adjudged  and  decreed  by 
said  court,"  eto.  From  the  reading  of- this 
scire  facias  it  would  appear  that  the  bond 
was  forfeited  and  judgment  nist  rendered 
in  the  justice  court,  and  upon  a  charge  pend- 
ing by  information  in  that  court.  If  so, 
then,  the  judgment  nisi  rendered  by  the  dis- 
trict' court  would  not  sustain  the  allega- 
tions iu  the  petition,  or  citation,  which  sub- 
serves the  purposes  of  a  petition.  Again,  the 
lein  faalas  alleges  that  the  bond  was  exe- 
cuted "in  a  certain  prosecution  pending  in 
the  district  court. "  This  allegation  could  not 
be  proved  by  an  appearance  bond  taken  by, 
and  entered  into  in  an  examining  oonrt  of,  a 
justice  of  the  peace;  and  hence  said  bond  was 
erroneously  admitted  in  evidence  over  the  ob- 
jections of  defendants,  there  being  a  fatal 
variance  between  it  and  the  descriptive  alle- 
gations in  the  citation.  Again,  the  allega- 
tion that  Brown  had  executed  said  bond  in 
order  "to  answer  tlie  state  of  Texas  upon  a 
charge  by  information  before  W.  L.  Harding, 
J.  P.,  precinct  No.  1  of  Ellis  county,  duly 
presented  in  said  court, "  could  not  be  proved 
by  a  bond  which  was  executed  to  answer  be- 
fore the  next  term  of  the  district  court  to  a 
charge  of  assault  with  intent  to  murder. 
Such  a  crime  oould  not  be  finally  tried  at  all 
in  a  justice  court,  and  it  bould  not  be  tried 
in  any  court  in  this  state  upon  "informa- 
tion," it  being  a  felony. 

The  scire  facias  is  fatally  defective,  and 
should  have  been  quashed.  There  was  un- 
questionably a  fatal  variance  between  the  al- 
legations and  the  proof  introduced  in  evi- 
dence to  sustikin  them.  The  judgment  is  re- 
versed, and  the  cause  remanded. 


Akin  r.  Statb.  * 

(Court  0/  Appeals  of  Texas.    Kov.  27, 1889.) 

A88i.tii.T— Indictment  —  Contikdance— Abbknob 
or  Witnesses. 

1.  An  indictment  may  charge  an  aggravated 
and  a  common  assault  in  the  same  count,  as  the 
former  necessarily  includes  the  latter. 

3.  On  trial  for  an  assault,  the  refusal  of  de- 
fendant's application  for  a  continuance  because  of 
the  absence  of  witnesses  who  would  testify  that 
the  person  assaulted  had  made  threats  against  d»- 
feudant's  life,  which  had  been  commuaicated  by 
the  witnesses  to  defendant  before  the  alleged  as- 
sault, is  ground  for  a  new  trial,  in  view  of  testi- 
mony adduced  at  the  trial  that  defendant  acted  in 
self-defense.* 
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Appeal  from  Eanf  man  county  court;  JOBK 
Ybbbt,  Judge. 

James  Akin  was  tried  under  an  indictment 
charging  him  in  one  count  with  the  commis- 
sion of  a  simple  and  an  aggravated  assault. 
He  was  convicted  of  simple  assault,  and  ap- 
peals. The  state's  proof  shows  that  as  New- 
ton, tlie  injured  person,  and  three  otiiers, 
were  passing  defendant's  house,  about  13 
miles  from  the  town  of  Kaufman,  about  dusk, 
on  the  day  alleged,  one  Will  Daugherty 
called  to  them :  "Hello,  boysl  Where  are  you 
going?"  Newton  replied:  "None  of  your 
damned  business!  I  told  you  never  to 
speak  to  me  after  swearing  lies  on  me." 
Daugherty  replied:  "Yon  needn't  get  your 
back'  up  about  it?"  Newton  said  to  him: 
"If  you  want  anything  out  of  me,  come  oat 
here."  Daugherty  replied:  "I  always  come 
when  called."  Daugherty  then  called  to  the 
house  for  defendant.  Defendant  came  towards 
the  gate,  and  then  turned  back  towards,  the 
bouse.  Daugherty  said  to  him:  "I  have  got 
it."  Defendant  then  said  to  Daugherty: 
"Give  me  that  pistol."  He  got  the  pistol 
from  Daugherty,  walked  to  the  gate  with  it 
in  his  hand,  and  said  to  Newton:  "Now,  you 

God  d d  red-headed  son  of  a  bitchi  you 

leave,  or  I  will  kill  you."  Newton  and  his 
three  companions  left.  Nothing  prevented  de- 
fendant from  shooting.  Newton  and  Daugh- 
erty cursed  each  other  boisterously  before  de- 
fendant came  out  of  the  bouse.  Defendant 
testified  that  Jack  Daugherty  came  to  the 
house,  and  told  him  that  there  was  a  row  at 
the  gate.  Just  as  he  started  out  of  the  house, 
witness  heard  Will  Daugherty  call  him.  When 
be  had  gone  a  few  steps  towards  the  gate, 
his  wife  called  him,  and  he  started  back; 
but,  the  cursing  continuing,  he  turned  again, 
and  went  to  the  gate.  He  got  the  pistol 
from  Will  Daugherty,  and  said  to  Newton : 

"Now,  you  d d,  red-headed    scoundrell 

you  leave  here."  Newton  left.  Bad  feel- 
ing had  existed  between  witness  and  the 
Daiighertys,  on  one  side,  and  Newton,  on  the 
other,  since  Newton's  indictment  for  fence- 
cutting.  When  witness  reached  the  gate, 
Newton  was  off  the  horse,  and  was  approach- 
ing the  gate.  He  told  Newton  that  if  he 
came  into  the  yard  he  would  kill  him.  The 
absent  testimony,  as  set  out  in  the  applica- 
tion for  continuance,  was  to  the  effect  that, 
subsequent  to  his  indictment  for  fence-cut- 
ting, Newton  had  declared  his  purpose  to 
"m^e  it  hdt  for  the  defendant  and  the 
Daughertys,  with  his  shott;un."  This  threat 
was  communicated  to  defendant  bjr  the  wit- 
nesses. 

Woods  <£  Cunningham,  for  appellant. 
Atst.  Atty.  Qen.  Davidson,  for  the  State. 

WiLLSoN,  J.  On  a  previous  day  of  tbo 
present  term,  we  aflSrmed  the  conviction  in 
this  case.> .  In  then  passing  upon  the  case 
there  was  no  statement  of  facts  in  the  record 
which  we  could  consider,  because  the  state- 

>  No  opinion.  * 


ment  found  In  the  record  had  been  filed  after 
the  adjournment  of  the  term  at  which  the  con- 
viction was  had;  and  there  whs  nothing  in 
the  record  to  show  that  time  liad  been  granted 
by  the  court  within  which  a  statement  migiit 
be  filed  after  adjournment.  It  is  now  made  to 
appear,  on  a  motion  for  rehearing,  that  an  or- 
der was  made  and  entered  by  the  court  grant- 
ing 10  days  after  adjournment  of  said  court 
in  which  to  prepare  and  file  a  statement  of 
facts,  and  the  statement  in  the  record  was 
filed  within  that  time.  Having  examined 
and  considered  said  statement  uf  facts,  wa 
conclude  that  a  rehearing  should  be  granted, 
and  the  cause  is  reinstated;  and  we  will  now 
proceed  to  determine  the  cause  upon  thd 
whole  record. 

It  is  not  a  good  objection  to  an  indictment 
that  it  charges  two  or  more  offenses  in  the 
same  count  when  one  of  said  offenses  neces- 
sarily implies  the  other,  as,  in  tliis  case,  an 
aggravated  and  a  common  assault;  the  for- 
mer necessarily  including  the  latter.  Slate 
T.  Edmondson,  43  Tex.  162;  State  v.  Ban- 
die,  41  Tex.  292. 

We  have  found  no  error  in  Ibe  charge  of 
the  court.  It  is  full,  fair,  and  correct,  pre- 
senting every  phase  of  the  case  made  by  the 
evidence;  and,  in  so  far  as  the  requested  in- 
structions are  correct,  they  were  embraced 
substantially  in  the  charge  given. 

In  connection  with  the  issue  of  self-de- 
fense, the  testimony  of  the  absent  witnesses. 
Crow  and  Brooks,  as  to  threats  made  by  New- 
ton, the  alleged  assaulted  party,  against  the 
life  of  defendant,  and  the  communication  of 
such  threats  to  defendant  prior  to  the  diffi- 
culty, was,  we  think,  material,  and  probably 
true.  Defendant  applied  for  a  continuance 
because  of  the  absence  of  said  witnesses, 
showing  diligence,  etc.,  which  application 
was  refused.  In  view  of  the  testimony  ad- 
duced on  the  trial,  we  think  the  court  erred 
in  not  granting  the  defendant  a  new  trial, 
because  of  the  absence  of  said  testimony;  and 
for  this  error  the  judgment  is  reversed,  and 
the  cause  remanded. 


Harris  v.  Statb. 
(Court  (^  Appeals  of  Texas.  Dea  14, 188IIL) 
CoBFUS  Delicti— CoBROBOK^TioK  or  CovTEaaton. 
Defendant  confessed  that  her  child  was 
bom  alive,  and  that  she  put  it  into  a  certain  spring. 
There  was  corroborative  evidence  that  it  wa* 
bom  alive.  There  was  also  evidence  that  it  was 
not  Idlled  by  violence;  but  it  was  not  shown  VbMt 
It  was  found  in  the  spring,  or  that  it  was  drowned. 
Held,  that  the  corroborative  evidence  was  not  suf- 
fi(dent  to  prove  the  oorpita  delicti. 

Appeal  from  district  court.  Walker  ooonfy; 
N.  G.  KiTTHELL,  Judge, 
Asst.  Atty.  Gen.  Davidson,  for  the  State. 

White,  P.  J.  Appellant  has  been  con  victed 
of  the  murder  of  her  infant  babe,  and  her 
punishment  has  been  assessed  at  a  life  term 
in  the  penitentiary.  We  are  of  opinion  that 
the  evidence  establishing  the  corpus  delicti  is 
not  BudScient  to  sustain  the  judgment,  in  so 
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ftir  as  the  SRine  is  made  to  appear  In  the  rec- 
ord here  before  us.  To  warrant  a  convicllon 
it  was  necessary  for  the  state  to  prove  that 
the  child  was  bom  alive;  that  it  had  an  ex- 
istence independent  of  the  mother;  and  that 
afterwards  its  life  was  destroyed  by  the  act, 
agency,  or  procurement  of  its  mother,  this 
defendant.  Wallace  v.  State,  7  Tex.  App. 
570,  10  Tex.  App.  255;  Sheppard  v.  State, 
17  Tex.  App.  74.  Defendant  confessed  that 
the  child  was  born  on  Sunday  night;  that  it 
was  bom  alive;  that  she  put  it  into  Dr.  Bald- 
win's spring;  and  that  it  was  alive  when  she 
put  it  in  the  spring.  The  child  was  found 
the  following  Wednesday.  Now,  if  the  de- 
fendant's confessions  were  suflBoient  by  them- 
selves, perhaps  we  might  hold  that  the  cor- 
pus  delicti  had  been  sufficiently  proved. 
These;  however,  in  and  of  themselves,  are 
not  sufficient.  The  corpus  delicti  consists 
not  merely  of  an  objective  crime,  but  of  the 
defendant's  agency  of  the  crime;  and  it  is 
well  settled  tliat,  unless  the  corpus  delicti  in 
both  these  respects  is  proved,  a  confession  is 
not  by  itself  enough  to  sustain  a  conviction. 
It  must  be  corroborated.  This  can  seldom 
be  done  by  direct  or  positive  testimony,  but 
it  may  as  well  be  shown  by  circumstantial 
evidence.  Willard  v.  tjtate,  27  Tex.  App. 
386,  11  S.  W.  Rep.  453.  Now,  what  was  the 
corrot)oration  in  this  case?  The  doctor  who 
testified  as  an  expert  says:  "I  cannot  say 
positively  whether  the  child  was  ever  alive, 
or  whether  it  had  ever  breathed."  He  dis- 
sected the  child's  head,  and  found  that  the 
skull  had  not  been  fractured.  He  took  out 
the  lung,  and  applied  the  hydrostatic  test, 
and  found  air  in  it, — the  usually  accepted  test 
that  it  had  breathed.  This  was  sufficient  cor- 
roboration as  to  the  fact  that  the  child  was 
bom  alive.  Concede  that  the  child  had  been 
born  alive.  Was  it  killed,  or  was  it  drowned? 
Evidently  the  doctor  does  not  think  it  was 
killed  by  violence.  As  to  the  chances  and 
probabilities  that  it  had  been  drowned,  he 
does  not  say  one  word.  Why  did  not  he 
make  an  examination,  and  give  his  opinion 
as  to  the  fact  of  drowning?  What  evidence 
of  drowning  is  there  outside  the  confession? 
Was  the  child  found  in  Dr.  Baldwin's  spring? 
If  so,  who  found  it  there,  and  under  what 
circumstances?  Was  Dr.  Baldwin's  spring 
of  sufficient  depth  to  drown  the  child?  Was 
the  spring  in  a  public  or  secluded  place?  All 
these  facts  might  have  been  testified  to,  and 
yet  the  record  contains  no  such  evidence. 
The  first  it  discloses  of  the  body  is  that  some- 
body had  found  it,  and  it  was  under  a  box 
near  the  spring.  Who  found  it  in  and  took 
it  out  of  the  spring?  Before  we  are  asked 
to  sanction  so  serious  a  verdict  and  judgment, 
even  on  the  confession  of  a  defendant,  there 
ought  to  be  furnished  us  some  circumstan- 
ces tending  to  corroborate  that  confession, 
since  the  law  will  not  permit  a  conviction  to 
stand  alone  upon  the  confession.  In  this 
case,  because  the  evidence  is  insufficient  to 
establish  the  coi-pus  delicti,  the  judgment  is 
reversed,  and  the  cause  is  remanded. 


WitLiAMs  V.  State. 
(Court  of  Appeals  of  Texas.    Deo.  13, 1889.) 

PaBTOBT— WlTNBUS— COKVIOW. 

1.  Perjury  may  be  predicated  on  a  falsa  answer 
of  •  witnesB  that  be  had  never  been  oonvioted  of  a 
felony,  aa  suoh  answer  aSeots  his  credibility,  and 
Is  thei:pfore  material  to  the  issue,  within  Fen. 
Code  Tex.  art.  193. 

2.  A  defendant  who  has  been  convicted  of  a 
felony  is  not  incompetent  to  testify  as  a  witness  In 
hie  own  behalf,  under  Code  Crim.  Proc.  Tex.  art 
780,  snbd.  5,  which  decltyres  incompetent  as  wit- 
nesses "all  persons  who  have  been  convicted  of  a 
felony,  unless  the  convict  has  been  pardoned, "  as 
Laws  1889,  p.  87,  declares  that  "any  defend- 
ant in  a  criminal  action  shall  be  entitled  to  testify 
in  his  own  behalf  therein. " 

Appeal  from  district  court,  Brazos  county; 
J.  N.  HENDEBaoN,  Judge. 

R.  8.  &ould,  Jr.,  for  appellant.  Atat. 
Atty.  Gen.  Davidson,  for  the  State. 

White,  P.  J*.  Appellant,  having  been 
sworn  as  a  witness  in  a  certain  case  on  trial 
in  the  district  court  of  Brazos  county,  where- 
in one  Charles  King  was  being  prosecuted 
under  an  indictment  for  rape,  was  asked 
whether  or  not  he  had  been  tried  and  con- 
victed In  the  district  court  of  Burleson  coun- 
ty, and  sent  to  the  penitentiary  for  horse- 
theft.  He  swore  that  he  had  not.  In  the 
case  before  us,  he  has  been  indicted  for  per- 
jury; and  the  matter  upon  which  the  perjury 
is  assigned  is  his  above  stiitement  that  he  had 
never  been  convicted  and  sent  to  the  peni- 
tentiary, as  aforesaid,  for  horse-theft.  This 
indictment  alleges  that  his  statement  was 
material  to  the  issue  on  trial  in  the  King 
Case,  but  does  not  set  out  his  testimony  in 
the  King  Case;  nor  does  it  allegethe  facts  and 
circumstances  going  to  show  bow  the  false 
statement  so  made  by  him  became  material  to 
the  issue  in  the  King  Case.  A  motion  to  quash 
tlie  indictment  for  supposed  insufficiency  in 
this  respect  was  overruled  by  the  court. 

Unquestionably,  the  matter  assigned  as 
perjnry  must  be  material  to  the  issue  on  the 
trial  of  which  the  defendant  was  sworn. 
Our  statute  expressly  declares  that  "  the  state- 
ment of  any  circumstance  wholly  immaterial 
to  the  matter  in  respect  to  which  the  declara- 
tion is  made  is  not  perjury. "  Fen.  Code,  art 
193.  "But  it  is  not  necessary  that  the  par- 
ticular fact  sworn  to  should  be  immediately 
material  to  the  issue.  *  *  *  The  true 
t^st  is  whether  the  statement  could  haVe 
properly  influenced  the  tribunal.  If  it  tends 
to  do  so,  "■  *  *  it  is  material.  The  de- 
gree of  materiality  is  of  no  importance;  and 
if  it  be  material  as  to  a  single  fact  it  is  suf- 
ficient." Willson,  Crim.  St.  §  806.  In  Wash- 
ington V.  State,  22  Tex^  App.  26, 38.  W.  Rep. 
228,  it  is  said:  "It  seems  to  be  well  settled 
that  perjury  may  be  assigned  upon  a  false 
statement  affecting  only  a  collateral  issue, 
as  that  of  the  credit  of  a  witness."  Citing  2 
Bish.  Crim.  Law,  §§  1032-1038;  3  Greenl. 
,  Ev.  §  195;  2  Whart,  Crim.  Law,  §  1278. 
'  "A  witness'  answers  on  his  own  cross-ex- 
amination are  material,  and  may  be  assigned 
as  perjury,  however  discursive  they  may  be. 
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if  they  go  to  bis  credit."  Id.  1279.  The  rale 
of  the  common  law  in  regard  to  perjury  i8 
thus  stated  by  Archbold:  "Every  question 
in  cross-examination  which  goes  to  the  wit- 
ness' credit  is  material  for  this  purpose." 
Archb.  Grim.  PI.  &  Pr. 817,  (Eng.  Ed.)  The 
same  rule  was  declared  by  the  12  judges  in 
Reg.  V.  Gibbons,  9  Cox  Grim.  Gas.  105.  In 
U.  S.  V.  Landaberg.  23  Fed.  Rep.  585,  it  was 
held  that  where  a  party  accused  of  crime  tes- 
tified on  cross-examination,  as  a  witness  in 
his  own  behalf,  that  he  had  never  been  in 
prison,  when  the  fact  was  that  he  had  been, 
such  false  answer  was  material  matter,  and 
indictable  for  perjury.  In  that  case  it  is 
said:  "In  Reg.-v.  Lavey,  8  Car.  &  K.  26.  the 
accused,  wlien  a  witness,  had  falsely  sworn 
that  she  bad  never  been  tried  in  the  central 
criminal  court,  and  had  never  been  in  cus- 
tody at  the  Tliames  police  station.  On  her 
trial  for  perjury  these  statements  were  ruled 
to  be  material  matter,  and  the  conviction  was 
sustained.  In  Com.  y.  Bonner,  97  Mass.  587, 
a  witness  had  t)een  asked  *  if  he  had  been  in 
the  house  of  correction  for  any  crime.'  Ob- 
jection to  the  question 'on  the  ground  tliat 
tlie  record  was  the  best  evidence  was  waived, 
and  the  case  turned  upon  the  materiality  of 
the  question.  The  matter  was  held  to  be 
material.  The  present  case  is  stronger,  for 
here  no  objection  whatever  was  interposed  to 
the  inquiry  respecting  tlie  imprisonment  of 
of  the  accused.  Having  made  no  objection 
to  the  inquiry,  and  gained  all  the  advantages 
to  be  secured  by  his  false  statement,  it  may 
perhaps  be  that  it  does  not  lie  in  his  mouth 
now  to  say  that  his  statement  was  not  mate- 
rial. See  Reg.  v.  Gibbons,  supra;  Reg.  v. 
Mullany,  Leigh  &  C.  593.  But,  however  this 
may  be,  it  is  our  opinion  that  the  statement 
he  made  was  material  matter,  within  the 
meaning  of  the  statute,  because  calculated  to 
affect  his  credit  as  a  witness."  In  its  allega- 
tions as  to  materiality  the  indictment  was 
sufiScient,  and  defendant's  motion  to  quash 
was  properly  overruled. 

After  the  state  had  closed  its  testimony  on 
the  trial,  the  defendant  proposed  to  take  the 
stand  as  a  witness,  and  testify  in  his  own  be> 
half.  To  tliis  the  prosecution  objected  be- 
cause the  evidence  adduced  in  the  case  showed 
that  defendant  had  been  duly  and  legally  con- 
victed of  a  felony  in  this  state,  and  had  not 
been  pardoned.  This  objection  was  sustained 
by  the  court,  and  defendant  was  not  permit- 
ted to  testify  in  his  own  belialf.  Doubtless 
this  ruling  was  predicated  upon  the  fifth  sub- 
division of  article  730  of  the  Code  of  Criminal 
Procedure,  which  declares  as  incompetent  to 
testify  as  witnesses  "all  persons  who  have' 
been,  or  may  be,  convicted  of  felony  in  this 
state,  or  in  any  other  jurisdiction,  *  *  * 
unless  the  convict  has  been  legally  pardoned 
for  the  crime  of  which  he  was  convicted."  etc. 
Subdivision  4  of  said  article  730,  which  de- 
clared a  defendant  incompetent  to  testify  in 
Ids  own  case,  has  been  expressly  repealed  by 
the  act  of  April  4,  1889,  (Gen.  Laws  21st 
Leg.  37,)  and  this  latter  act  provides  that 


"any  defendant  in  a  criminal  action  shall  be 
entitled  to  testify  in  his  own  behalf  therein. " 
Ko  distinction  is  made  between  convicts  and 
those  who  have  not  been  convicts.  The  lan- 
guage is  "any  defendant."  The  riglit  and 
privilege  is  extended  to  all,  without  excep- 
tion. Mr.  Wharton  says'  "Prior  oonviction 
of  infamoas  crime,  however,  does  not  inca- 
pacitate him,  as  the  statute  entitles  him  to 
testify  as  an  arbitrary  universal  right."  Cit- 
ing Newman  v.  People,  63  Barb.  630;  Whart; 
Grim.  Ev.  (9th  Ed.)  §  429.  See,  also,  Mor- 
gan V.  State,  2  Pickle,  472,  7  S.  W.  Rep.  456. 
Because  the  court  erred  in  denying  defend- 
ant bis  privilege  and  right  to  testify  in  his 
owu  behalf,  the  judgment  is  revened.  and 
the  cause  remanded. 


Smith  o.  Statb. 

(Court  <tf  Apttealt  (tf  Texas.    Dea  18, 1889.) 

HomctDB— iNSTBucnoNB — CiBcnKSTAirrui.  Rvi- 
DBKOB— AoooiiPLioss— Nswur-DiBOoyaBBD  Bn- 
snrca. 

1.  It  Is  011I7  when  the  Inoalpatorj  evldMUie  Is 
wholly  oircumstaDtial  that  an  Instruction  as  to  dr-. 
cumstantlal  evidence  is  necessary,  and  that  to  not' 
the  case  where  there  is  proof  that  defendant  con- 
fessed to  the  orime. 

2.  To  require  or  warrant  an  instmction  on  •»■ 
oomplioe  testimony,  there  must  be  some  evidence 
of  a  witness'  oompUcity  in  the  crime  for  whloh  de- 
fendant Is  being  tried;  mere  knowledge  on  the 
part  of  a  witness  that  defendant  committed  the 
crime  does  not  call  for  suoh  Instmetion. 

8.  There  is  no  error  in  denying  a  motion  for  a 
new  trial,  on  the  ^ronnd  of  newly-disoovered  evi- 
dence, where  the  state  shows  that  such  evidenee 
is  not  worthy  of  credit,  and  It  U  of  suidi  a  charac- 
ter that  it  would  not  be  likely  to  change  the  result 
on  a  new  triaL 

Appeal  from  district  court,  Lamar  county; 
E.  D.  McClellan,  Judge. 

This  conviction  was  in  the  first  degree,  for 
the  murder  of  Andrew  Shearon,  the  death 
penalty  l>eing  assessed  against  the  appellant. 
The  proof  shows  that  the  deceased  was  the 
proprietor  of  a  saloon  situated  on  the  east  side 
of  South  Main  street,  near  the  Texas  &  Pa- 
cific Uailroad  depot,  in  the  city  of  Paris,  the 
said  depot  being  about  three-quarters  of  a 
mile  distant  from  the  public  square.  Early 
on  the  morning  of  May  18,  1888,  his  dead 
body  was  found  in  bed  in  bis  room  in  the  rear 
of  and  adjoining  the  saloon.  His  skull  Iiad 
been  crushed  with  a  blunt  instrument  of 
some  description,  but  the  instrument,  after 
careful  search,  could  not  be  found.  The 
premises  showed  no  indications  of  having 
been  opened  by  force.  The  front  door  was 
closed,  with  the  key  on  the  inside,  but  the 
back  door  was  open  or  slightly  ajar.  It  was 
shown  thai  one  Newt.  Harris,  now  deceased, 
was  discharged  from  employment  in  the  said 
saloon  a  few  weeks  before  the  murder,  and 
that  his  disdiarge  engendered  unfriendly  fee- 
ing between  him  and  the  deceased,  and  that 
deceased  had  expressed  fears  of  trouble  with 
said  Harris,  and  requested  the  city  marshal 
to  keep  a  watch  on  him.  It  was  also  shown 
that  the  defendant,  who  is  a  negro,  was  in  a 
manner  the  body  servant  of  Harris,  and  that 
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they  were  oft«n  seen  together  ImmediBtdy 
before  and  after  the  murder.  Deceased  had 
two  partners  interested  with  him  in  the  sa- 
loon, one  of  whom  was  Dr.  Miller,  a  resident 
of  the  Indian  Territory. 

George  W.  Wells  testiQed  for  the  state  that 
he  was  general  manager  of  the  cotton  com- 
press, which  was  sitnated  about  500  feet  dis- 
tent from  Shearon's  saloon,  and  near  the  rail- 
road depot.  At  the  time  of  and  for  two 
weeks  after  the  murder  of  Shearon  the  de- 
fendant worked  as  one  of  the  bands  at  the 
compress.  The  witness  did  not  know  where 
he  went  to  at  the  end  of  the  said  two  weeks, 
when  the  compress  stopped  running  and  the 
hands  were  discharged.  Newt.  Harris  had 
wotked  in  Shearon's  saloon  as  bar-keeper,  bnt 
was  discharged  a  short  time  before  the  mur- 
der. 

William  Smith  testified  for  the  stote,  in 
suhstance,  that  at  the  time  of  the  murder  he 
was  an  officer  and  lived  about  one  and  a 
quarter  miles  north-east  from  Paris.  A  few 
days  after  the  murder  the  defendant  was  sent 
into  the  country  with  a  horse  by  Mr.  Hunt. 
Mr.  Hunt  requested  witness,  who  was  going 
in  the  direction  of  the  place  to  which  the  de- 
fendant was  to  take  the  horse,  to  point  ont 
thr  place  to  defendant.  En  route  the  witness 
asked  the  defendant  where  he  lived.  He  re- 
plied that  he  lived  near  the  Texas  3t  Pacific 
depot.  Witness  asked  him  if  "that  was  not 
A  pretty  hard  neighborhood."  He  replied 
that  it  was;  that  a  bad  killing  had  recently 
occurred  tliere;  that  he  and  another  colored 
man  saw  Andrew  Shearon  10  or  15  minutes 
before  he  was  killed,  and  that  a  large  white 
man  was  present.  He  refused  to  tell  who 
the  large  white  man  was,  but  "turned  it  ofF" 
by  saying  that  he  was  a  railroad  man. 
Newt.  Harris  was  a  very  large  and  powerful 
white  man. 

J.  B.  Fletcher  testified  for  the  state  that  be 
was  bar-keeper  at  the  Wliite  Elephant  Saloon, 
in  Paris,  at  the  time  Shearon  was  murderpd. 
Kewt.  Harris  and  defendant  came  into  that 
saloon  early  on  the  morning  after  the  mur- 
der, and  took  a  drink,  Harris  treating.  They 
then  went  Into  the  rear  apartment  of  the  sa- 
loon. The  witness  saw  them  often  together, 
before  and  after  the  killing. 

Alice  White  was  the  next  witness  for  the 
state.  She  testified  that  at  the  time  of  the 
murder  of  Shearon  she  lived  on  the  place  of 
Mr.  A.  B.  Craigo,  about  a  mile  and  a  quarter 
from  the  railroad  depot,  and  she  did  not  then 
know  the  defendant.  About  a  month  or 
more  after  ttie  murder  she  moved  to  the  house 
of  her  mother,  who  lived  near  the  said  depot, 
and  became  the  mistress  of  the  defendant, 
with  whom  she  lived  and  slept  for  three  or 
(our  months;  her  mother  occupying  the  same 
liouse.  One  night,  about  three  weeks  before 
his  arrest,  the  defendant  awakened  the  wit- 
ness by  calling  the  name  of  Newt.  Harris. 
He  was  calling  Harris  in  bis  sleep.  The  wit- 
ness awaken^  him,  and  asked  him  what  he 
meant  by  calling  Newt.  Harris'  name.  He 
nftUed:  "Damn  yon,  shut  upl  Yon  have 
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got  too  much  month."  Witness,  however, 
insisted  upon  being  told,  and  he  finally  said 
to  witness:  "Newt.  Harris  and  I  killed  An- 
drew Shearon  for  his  money. "  He  would  tell 
witness  no  more.  A  week  or  two  afterwards 
a  n^rro  named  Fred  Boren  came  to  the  wit- 
ness near  the  depot  hotel,  and  asked  if  she 
knew  "Gomanche  Jim, "  the  defendant's  pseu- 
donym. Witness  at  first  did  not  reply,  but 
the  negro  displayed  so  great  an  anxiety  to  see 
the  defendant  that  she  finally  told  him  where 
to  find  him.  A  few  minutes  later  she  saw 
the  defendant  and  Boren  engaged  in  an  ap- 
parent serious  conversation.  After  Boren 
left  she  asked  defendant  what  he  and  Boren 
had  to  talk  about  so  seriously.  He  replied 
that  witness  had  too  much  mouth,  and  then 
told  her  that  they  had  discussed  the  Shearon 
murder,  and  that  he  would  have  to  leave 
Paris,  as  he  was  afraid  somebody  would  swear 
a  lie  on  him  and  break  his  neck.  The  wit- 
ness and  defendant  came  to  an  amicable  sepa- 
ration a  short  time  before  the  arrest  of  the 
former.  Witness  did  not  voluntarily  appear 
against  the  defendant.  She  was  taken  by  an 
officer  to  the  court-house,  and  was  then  sworn 
to  teil  the  county  officials  what  she  knew. 
She  told  them  what  she  has  testified  on 
this  trial,  and  was  then  placed  in  jail,  as  a 
means  of  extorting  more  from  her,  but, 
after  she  convinced  the  officials  that  she 
knew  no  more,  she  was  released. 

Lucinda  Jonea,  the  mother  of  the  preced- 
ing witness,  testified  for  the  state,  in  sub- 
stance, that  she  slept  in  the  same  room  occu- 
pied by  the  defendant  and  her  said  daughter, 
who,  though  not  married,  lived  together  as 
husband  and  wife  for  several  months  after 
the  murder.  The  muttering  of  the  defend- 
ant in  his  sleep  attracted  the  attention  of  the 
witness  one  night.  He  used  Shearon 's  name 
In  his  mutterings,  and  witness  asked  him 
what  was  the  matter  with  him.  He  replied: 
"That  man  Shearon  is  bothering  me."  He 
and  Alice  were  both  asleep.  Alice  did  not 
live  at  or  near  the  depot  at  the  time  of  the 
murder. 

Harrison  Folk  tesUfled  for  the  stete  that 
he  went  with  defendant  into  Shearon's  saloon 
for  a  glass  of  beer  two  or  three  days  b^ore 
the  murder.  From  the  saloon  tb^  went  to 
the  depot  platform,  and  while  standing  there 
talking  they  observed  Shearon  standing  in 
his  front  door.  Pointing  to  Shearon,  the  de- 
fendant said:  "Yonder  is  a  damned  son  of  a 
bitch  I  am  going  to  do  up.  He  has  not 
treated  me  right."  On  the  morning  after 
the  murder  the  witness  met  the  defendant  on 
Glarksville  street,  when  the  defendant  said 
to  him:  "I  did  that  damned  son  of  a  bitch  up 
last  night."  Witness  replied:  "Don't  teU 
me  about  it;  for  if  I  am  called  upon  I  will 
tell  it."  Several  months  afterwards  defend- 
ant asked  witness  if  he  had  ever  divulged  his 
statement  on  Clarks ville  street.  The  witness 
told  him  that  he  had  not,  and  defendant  said 
that  be  was  going  to  leave  Paris,  as  he  was 
afraid  of  arrest  for  the  murder  of  Shearon. 
The  first  person  to  whom  witness  related 
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these  facts  was  Officer  Polk  Barrla,  who  was 
engaged  in  working  up  the  case.  Burris 
told  the  witness  to  keep  his  knowledge  to 
bimself  until  he  was  called  upon  to  testify  in 
regard  to  it. 

Tom  Miller  testified  for  the  state  that  some 
time  after  the  death  of  Newt.  Harris  he  had 
a  conyeisation  with  defendant  about  the 
killing  of  Shearon,  in  the  course  of  which 
the  defendant  said:  "The  man  who  killed 
Andrew  Sbearon  is  dead;  you  are  behind  the 
excitement" 

Smith  Gordon  testified  for  the  state  that 
subsequent  to  the  murder  of  Sbearon  he  met 
the  defendant  in  the  Indian  Nation,  on  which 
occasion  the  defendant  told  him  that  he  was 
afraid  to  go  back  to  Paris,  as  a  serious 
charge  was  pending  there  against  him.  He 
did  not  tell  witness  what  the  charge  was,  nor 
did  the  witness  hear  of  Shearon's  murder  un* 
til  after  he  got  back  to  Paris. 

John  Crow  testified  for .  the  state  that  be 
was  foreman  of  the  'Frisco  yards  at  the  time 
of  the  mnrder  of  Shearon.  He  went  to  La- 
pita,  Indian  Territory,  on  Jane  18, 1888.  and 
on  his  arrival  at  that  point  met  the  defend- 
ant. He  did  not  know  how  long  the  defend- 
ant had  then  been  in  Lapita.    State  closed. 

Of  the  witnesses  for  the  defense  who  im- 
pugned the  reputation  of  the  state's  witness 
Alice  White  for  truth  and  Teracity,  all  save 
one  admitted,  on  cross-examination,  that  they 
had  never  heard  a  person  say  she  was  un- 
worthy of  belief  on  oath. 

Sheriff  Gunn  testified  for  the  state  that  he 
heard  Alice  White  relate  what  she  knew 
about  the  murder  several  different  times. 
She  was  always  reluctant  to  talk  about  it, 
and  always  told  the  same  story,  conforming 
in  every  detail  to  her  testimony  on  this  trial. 
Mr.  Minor,  one  of  the  grand  jurors  who 
found  the  indictment  against  the  defendant, 
testified  that  Alice  White's  testimony  before 
the  grand  jury  and  on  the  trial  was  circum- 
stantiaUy  the  same. 

The  evidence  set  up  in  the  motion  for  new 
trial  as  newly  discovered  was  embodied  In 
the  affidavits  of  Anna  Logan  and  J.  H. 
Minton.  Anna  Logan's  affidavit  sets  forth 
that  at  about  10  o'clock  on  the  fatal  night 
she  saw  Newt.  Harris  and  Alice  White 
standing  tc^ether  on  the  depot  platform, 
abont  50  feet  from  Shearon's  saloon,  looking 
towards  the  said  saloon;  that  in  passing  near 
the  said  parties  she  heard  Harris  say  to  Alice 
White,  "It  is  too  early,  Alice,  to  go  over 
there  yet;"  that  she  (affiant)  was  at  that  time 
Bleeping  in  the  same  room,  near  the  depot, 
in  which  Alice  White  slept,  and  that  on  the 
following  morning  she  saw  the  said  Alice 
pull  off  a  bloody  dress,  which  she  threw  into 
a  corner  of  the  room ;  that  during  the  day 
Alice  told  affiant  that  she  (Alice)  had  burned 
the  "damned  dress."  and  that  a  few  days 
later  Newt.  Harris  told  her  (affiant)  thi^  if 
•he  ever  said  anything  about  the  killing  of 
.Shearon  he  (Harris)  would  kill  affiant. 

Minton's  affidavit  sets  out  as  follows: 
"William  Miller  hired  Newt.  Harris  tokiU 


Andy  Shearon.  Miller  gave  Kewt.  ^rris 
the  sum  of  fifty  dollars  to  kill  Andy  Shearon 
for  sleeping  with  his  (Miller's)  wife.  Miller 
carried  with  him  to  the  Indian  Nation  the 
piece  of  iron  with  which  Newt.  Harris  killed 
Shearon.  James  Smith,  the  defendant,  had 
nothing  to  do  with  the  killing  of  Andy 
Shearon.  Newt.  Harris  did  that  killing  at 
the  request  of  William  Miller." 

The  state  controverted  the  motion  for  new 
trial,  and  called  J.  H.  Minton  as  its  first  wit- 
ness. He  testified,  in  substance,  that  he  did 
not  witness  the  mnrder  of  Andrew  Shearon, 
and  did  not  know  who  killed  him.  He  signed 
the  affidavit  in  support  of  the  defendant's 
motion  for  new  trial,  affirming  that  the  de- 
fendant liad  nothing  to  do  with  the  killing, 
and  that  the  murder  was  committed  by  Newt. 
Harris,  because  said  Harris  told  him  that  he 
(Harris)  killed  Shearon,  and  becanse  Dr. 
William  Miller,  of  the  Indian  Territory,  also 
told  him  that  he  (Miller)  hired  Harris  to  kill 
Shearon,  paying  Harris  050  for  doing  it. 
Witness  went  to  Antlers,  in  the  Indian  Na- 
tion, on  the  morning  ttiat  Shearon  was  found 
dead.  He  went  on  the  'Frisco  passenger 
train,  leaving  Paris  between  7  and  8  o'clock 
A.  M.  On  the  depot  platform  at  Antlers  he 
saw  Dr.  Miller  talking  to  a  Choctaw  Indian. 
He  (Dr.  Miller)  then  had  a  piece  of  iron  in 
his  hand.  In  witness'  presence  and  hearing, 
Dr.  Miller  said  to  the  Choctaw  Indian:  "I 
hired  and  gave  Newt.  Harris  950  to  kill 
Shearon.  Shearon  will  never  f-^  another 
man's  wifo,"  Miller  then  walked  off.  and 
hid  the  piece  of  iron  under  a  log,  alx>ut  800 
yards  distant  from  the  depot.  He  told  wit- 
ness that  the  said  iron  was  the  instrument 
Harris  killed  Shearon  with,  and  that  he  gave 
it  to  Harris  for  that  purpose.  Harris  i^ter- 
wards  told  the  witness  that  Dr.  Miller  gave 
him  S50  for  killing  Shearon.  Tiie  witness 
was  positive  that  he  went  to  Antlers  on  the 
regular  'Frisco  passenger  train,  leaving 
Puis  early  in  the  morning. 

To  contradict  this  witness,  Uie  state  proved 
by  two  witnesses,  one  of  them  being  the  at- 
torney for  the  'Frisco  Bailroad,  that  no  pas- 
senger trains  going  from  Paris  to  Antlers  liad 
ever  ran  over  that  road  in  the  morning,  bnt. 
on  the  contrary,  had  always  left  Paris  for 
that  point  after  6  o'clock  in  the  evening. 

H.  B.  Birmingham,  the  then  county  attor- 
ney of  Lamar  county,  testified  tbal,  subse- 
quent to  the  mnrder  of  Shearon,  a  Mr.  Fra- 
zier,  upon  information  he  received  from  Min- 
ton, swore  out  an  affidavit,  charging  Dr. 
Miller  with  complicify  in  the  murder.  Min- 
ton was  brought  before  the  witness  and 
sworn,  but  he  swore  to  nothing  upon  which 
a  charge  against  Miller  could  be  based.  Un- 
der oath  at  that  time,  Minton  said  nottiing 
whatever  in  regard  to  Miller's  complicity  la 
the  murder. 

The  state  next  ealled  Anna  Logan  to  the 
stand.  She  testified  that  the  facta  set  out  in 
her  affidavit  in  support  of  the  defendant's 
motion  for  new  trial  were  true  in  eveiy 
particular,  except  that  she  was  mistaken  In 
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stating  in  tier  afildavit  that  sh«  and  Aliee 
White  occupied  the  same  room  at  the  time  of 
the  murder.  Ab  a  matter  of  fact,  they  oo- 
cupied  the  same  house,  near  the  depot,  bat 
different  rooms. 

To  contradict  the  witness  Anna  Logan, 
the  state  proved  by  A.  B.  Craigo,  that  at  the 
time  of  the  murder  of  Shearon  he  lived  in 
Paris,  about  a  mile  and  a  quarter  north  of 
the  Texas  &  Pacific  depot.  The  state's  wit- 
ness Alice  White  was  then  in  his  employ, 
and  lived  at  his  house,  and  was  at  his  bouse 
as  late  as  9  o'clock  on  the  fatal  night. 

A$$t.  Atty.  Gen,  Davidson,  for  the  State. 

WiLLSON,  J.  On- the  night  of  May  18, 
1888,  Andrew  Shearon  was  murdered  in  bis 
bed.  his  sliull  having  been  crushed  and  broken 
in  several  places  by  blows  inflicted  with  some 
blunt  instrument.  Jim  Smith,  the  defend- 
ant, stands  convicted  of  said  murder;  the 
conviction  being  for  murder  in  the  firat  de- 
gree, with  the  death  penalty  assessed.  There 
has  been  no  presentation  of  the  case  in  behalf 
of  the  defendant  in  this  court,  nor  is  there 
an  assignment  of  errors  in  the  record.  In  an 
original  and  amended  motion  for  a  new  trial 
errors  are  complained  ot  which  we  will  no- 
tice.   These  are: 

1.  That  the  court  failed  to  instmct  the  Jury 
as  to  circumstantial  evidence.  This  was  not 
error,  as  the  inculpatory  evidence  was  not 
wholly  circumstantial.  There  was  proof  that 
the  defendant  confessed  to  having  committed 
the  murder,  and  a  confession  is  direct  and 
not  circumstantial  evidence.  It  is  only  wiien 
the  inculpatory  evidence  Is  wholly  circum- 
stantial that  an  instruction  as  to  that  charac- 
ter of  evidence  is  demanded.  Wiilard  v. 
State.  26  Tex.  App.  126.  9  S.  W.  Bep.  858; 
Heard  v.  State,  24  Tex.  App.  103,  6  S.  W, 
Bep.  846;  Carr  v.  State.  24  Tex.  App,  562.  7 
8.  W.  Bep.  328. 

2.  That  the  court  failed  to  instruct  the 
Jury  in  relation  to  accomplice  testimony. 
This  was  not  error,  because  there  was  no  evi- 
dence demanding  or  which  would  have  war- 
ranted such  an  instrnction.  Mere  knowledge 
on  the  part  of  a  witness  that  the  defendant 
committed  the  crime  does  not  render  such 
witness  an  accomplice,  so  as  to  require  cor- 
roboration of  his  testimony.  To  require  or 
warrant  an  instruction  on  accomplice  tes- 
timony, there  must  be  some  evidence  of  a 
witness'  complicity  in  the  crime  for  which  the 
defendant  is  being  tried.  Pitner  t.  State,  28 
Tex.  App.  366,  5  S.  W.  Bep.  210;  Kerrigan 
▼.  State,  21  Tex.  App.  487,  2  S.  W.  Bep.  756; 
Brown  v.  State,  6  Tex.  App.  286;  Ham  v. 
State,  4  Tex.  App.  645.  There  was  no  snob 
evidence  in  this  case. 

8.  That  a  new  trial  should  have  been  grant- 
ed the  defendant  upon  the  ground  of  newly- 
discovered  evidence.  This  ground  of  the 
motion  was  controverted  by  the  state,  and  we 
think  BucceBsf  uUy.  It  was  shown  that  the 
pretended  newly-disoovered  evidence  was  not 
worthy  of  credit,  and  of  a  character  which 
would  not  be  likely  to  change  the  result  on 


another  txiaL    Bncker  t.  State.  7  Tex.  App. 
649. 

4.  That  a  new  trial  should  have  been 
granted  the  defendant  because  the  verdict  of 
the  jury  is  contrary  to  the  evidence.  We 
have  carefully  oonsidered  the  evidence,  and 
our  judgment  is  that  the  conviction  is  in  ac- 
cordance with  and  fully  supported  by  it.  De- 
fendant confessed  that  be  committed  the 
murder,  and  his  confession  is  strongly  cor- 
roborated by  other  facts  proved.  Finding 
no  error  in  the  conviction,  it  is  affirmed. 


Eatman  e.  Eathan. 

(iSuprenw  Court  of  Texat.    Dea  10, 18S9.)' 

DrvoitOB— Caun/rr. 

Where  tiie  husband  of  a  woman  of  re- 
fined sensibUitles,  instead  of  Bapportlng  his  wife 
and  ohildj  tAfces  to  drink,  and  leaves  the  burden  of 
supporting  the  family  upon  his  wife;  habitual^ 
addresses  ner  unfeelingly,  and  with  oaths;  refuses 
to  give  medicine  prescribed  for  her  when  siok;  dis- 
charges the  phyuoian  during  a  oritioal  Illness;  re- 
fuses  to  milk  the  cows  in  baa  weather,  uid  leaves 
his  wife  to  bring  on  a  miscarriage  by  her  exposure 
while  doing  the  milking,  and  then  refuses  to  go 
for  a  phvsialan  when  told  of  her  oonditioa,— he  Is 
guilty  of  such  "ezoesses,  cruel  treatment,  and  out- 
rages "  as  will  entitle  his  wife  to  a  divorce,  under 
1  Bayles,  Civil  St.  Tex.  art  2801,  allowing  a  divorce 
"where  either  the  husband  or  wife  is  guilty  of  ex- 
oessee,  cruel  treatment,  or  outrages  towards  the 
other,  if  such  ill  treatment  is  of  such  a  nature  as 
to  render  their  living  together  insupportable. " 

Appeal  from  district  court,  Hunt  county; 
E.  W.  Tebhune,  Judge. 

This  was  a  suit  for  divorce  by  the  appellant, 
Jeffie  Eatman,  against  her  bust>and,  T.  J. 
Eatman. 

Ferkitu,  Oilbert  dt  Perkiru,  for  appellant. 

Gaimes,  J.  This  was  a  suit  for  divorce, 
brought  by  the  appellant  against  her  husband. 
The  alleged  ground  of  the  action  was  cruel 
treatment  There  is  no  statement  of  facts 
in  the  record,  but  the  trial  judge  has  filed  his 
conclusions  of  fact  and  law,  and  the  assign- 
ments of  error  in  effect  claim  that  the  court 
erred  in  determining  that,  upon  the  facts 
found,  the  plaintiff  was  not  entitled  to  a  de- 
cree of  divorce.  We  are  of  opinion  that  the 
learned  j  udge  has  applied  too  rigid  a  construe- 
tion  of  the  statute  to  the  facts  of  the  case.  It 
has  been  sometimes  held,  and  more  frequently 
said,  under  statutes  allowing  a  divorce  on  the 
ground  of  cruelty,  that  there  usually  must 
be  some  act  of  physical  violence  on  part  of 
the  defendant  in  order  to  justify  a  decree  for 
the  complaining  party.  But  we  think  the 
weight  of  authority  is  the  other  way.  Cruel- 
ty is  a  ground  for  a  decree  of  separation  from 
bed  and  board  in  the  ecclesiastical  courts  of 
England,  and  we  understand  the  rule  there 
to  be  that,  if  the  conduct  of  the  defendant  be 
such  as  should  reasonably  be  held  to  threaten 
an  Impairment  of  the  health  of  the  wife,  a 
decree  of  separation  will  be  granted.  Our 
statutes  allow  a  divorce  "where  either  the 
husband  or  wife  is  guilty  of  excesses,  cruel 
treatment,  or  outrages  towards  the  other,  if 
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snch  ill  treatment  ta  of  sach  a  natnre  aa  to 
render  their  living  together  insapportable." 
1  Sajles,  Civil  St.  art.  2861.  Whether  or  not 
the  use  of  the  words  "excesses,"  "outrages," 
and  "ill  treatment"  was  not  intended  to  ex* 
tend  relief  in  cases  of  conduct  not  strictly 
crnel,  as  defined  hj  the  English  courts,  we 
need  Jiot  pause  to  inquire.  The  language  of 
the  statute  is  borrowed  from  the  Civil  Code  of 
Louisiana;  and,  construing  the  similar  pro- 
vision of  that  Code,  the  supreme  court  of  that 
state  say:  "A  series  of  studied  vexations 
and  provocations  on  the  part  of  a  husband, 
without  ever  resorting  to  personal  violence, 
miglit  constitute  that  degree  of  cruel  treat- 
ment and  outrage  which  would  form  a  just 
ground  for  separation  from  bed  and  board." 
Tourne  v.  Tourne.  9  La.  462.  In  Shef- 
field V.  Sheffield,  3  Tex.  79,  our  own  court 
say:  "It  cannot  be  doubted  that  a  series  at 
studied  vexations  and  deliberate  insults  and 
provocations  would,  nuder  our  statute,  be 
sufficient  caase  for  divoioe,  without  appra- 
bensions  of  personal  violence  or  bodily  hurt. " 
But,  excluding  the  exceptional  case  of  Wright 
V.  Wright,  6  Tex.  8,  in  which  the  cruelty  al- 
leged consisted  in  part  of  the  marder  of  the 
plaintiff's  son  by  her  husband,  we  believe 
that  no  decision  of  this  court  can  be  found  in 
which  a  judgment  for  divorce  on  the  ground 
of  cruelty  has  been  permitted  to  stand,  in  the 
absence  of  some  degree  of  physical  violence, 
except  those  in  which  the  busband  had  ac- 
cused the  wife  of  infidelity.  Jones  y.  Jones, 
60  Tex,  461;  Bahn  v.  Bahn.  62  Tex.  618. 
This  course  of  decision  seems  to  have  led  to 
the  conclusions  of  iaw  announced  by  the 
learned  judge  who  tried  the  case  below.  But 
It  does  not  follow  that,  because  no  such  de- 
cision can  be  found,  a  case  of  cruelty  suf- 
ficient to  justify  a  decree  may  not  exist,  in 
which  neither  personal  violence  nor  an  un- 
supported charge  of  adultery  is  found  as  an 
element.  In  Wright  v.  Wright,  supra,  the 
refusal  by  the  husband  of  m^ical  aid  to  the 
wife  during  a  violent  attack  of  sickness  was 
one  of  the  acts  of  cruelty  alleged  as  grounds 
for  a  divorce,  and  in  the  opinion  was  relied 
upon  as  one  of  the  averments  upon  which  the 
sufficiency  of  the  opinion  was  sustained .  An 
alleged  order  to  the  family  physician  not  to 
attend  upon  the  wife  in  case  of  illness,  though 
no  sickness  actually  existed  at  the  time,  was 
treated,  in  the  leading  case  of  Evans  v.  Ev- 
ans, 4  Eng.  Ecc.  B.  860,  as  if  it  might  be 
deemed  an  act  of  cruelty ;  but  it  was  held  that 
the  allegation  was  not  sufficiently  proved.  A 
similar  doctrine  seems  to  have  been  recog^ 
ni7.ed  in  Dysart  v.  Dysart,  1  Rob.  Ecc.  106. 
It  has  generally  been  held  that  when  there  is 
no  physical  violence  the  crnel  oondact,  in  or- 
der to  warrant  a  divorce,  must  be  snob  as 
will  produce  a  degree  of  mental  distress  which 
threatens  at  least  to  impair  the  betdth  of  the 
Injured  party.  If  it  be  cruel  on  the  part  of 
one  spouse  to  pursue  a  course  of  condnct 
towards  another  which  is  calculated  to  Impi^ 
the  bealth  of  the  complaining  party,  consist- 


ency demands  that  it  should  also  be  deemed 
cruel  to  willfully  refuse  to  take  steps  to  re- 
store the  bealth  when  illness  already  exists. 
In  addition  to  the  immediate  pbysioU  conse- 
quences of  such  refusal,  it  is  calculated  to 
cause  distress  to  a  sensitive  mind,  and  there- 
by to  increase  the  difficulties  of  the  bodily  In- 
firmity. We  do  not  wish  to  be  understood  as 
holding  that  the  mere  failure  or  inability  of  a 
husband  to  furnish  medical  attendance  to  the 
wife  is  a  ground  for  divorce  in  any  case,  any 
more  than  a  general  inefficiency  and  wortb- 
lessness  in  the  performance  of  other  duties; 
but  when  the  failure  is  accompanied  by  such 
circumstances  as  to  afford  a  reasonable  pre- 
sumption that  it  was  either  intentional,  or 
the  result  of  such  carelessness  and  indiffer- 
ence as  to  be  equivalent  to  the  same  thing, 
and  the  wrong  has  been  repeated,  we  see  no 
sufficient  reason  for  denying  relief. 

In  the  case  before  us  tbe  court  found  that 
the  plaintiff  had  been  tenderly  reared,  and 
that  she  was  a  woman  of  refined  sensibUities; 
that  tbe  defendant  was  capable  of  earning  a 
support  for  his  family,  but  that  be  took  to 
drink,  and  left  the  burden  upon  ber  to  main- 
tain, not  only  herself  and  child,  but  bim  also. 
It  was  also  found  that  he  was  generally  un- 
kind to  her,  and  habitually  addressed  her  in 
an  unfeeling  and  insulting  manner,  and  with 
oaths;  that  on  one  occasion,  when  she  was 
sick,  and  under  medical  treatment,  he  failed 
to  administer  medicines  which  had  been  pre- 
scribed by  her  physician,  and  that  such  fail- 
ure resulted  in  a  serious  injury  to  her  bealtb. 
Upon  another,  he  discharged  her  physician 
during  a  critioil  illness,  and  she  immediately 
grew  worse.  Upo«  a  third,  when  pregnant, 
a  severe  illness  was  induced  by  exposure  in 
bad  weather  from  milking  cows,  a  wotic 
which,  upon  her  request,  he  had  refused  to 
do;  and  when  told  of  her  condition,  and  asked 
to  go  for  a  physician,  he  refused  with  an  oatbr 
saying  she  was  only  "mad."  Her  attack  re- 
sulted in  a  miscarriage.  Under  all  tbe  cir- 
cumstances, his  conduct  in  this  last  instance 
seems  to  us  to  have  been  actuated  by  malloe, 
or  to  have  been  the  result  of  such  brutad  in- 
difference to  her  sufferings  as  should  be  con- 
sidered equivalent  to  an  intentional  wrong. 
Every  case  of  this  character  must  be  deter- 
mined by  its  own  peculiar  facts.  It  is  im- 
possible to  lay  down  any  precise  rule  by  which 
to  decide,  under  a  given  state  of  facts,  wheth- 
er legal  cruelty  does  or  does  not  exist;  but  we 
think  the  findings  of  the  court  show  In  tb» 
present  instances  such  "excesses,  cruel  treaU< 
ment,  and  outrages"  as  to  demand  that  a 
divorce  should  be  granted.  The  record  showa 
that  the  custody  of  a  child  of  the  parties  waa 
involved  in  the  determination  of  tbe  case. 
Tbe  judgment  will  therefore  be  reversed,  and 
with  instructions  to  enter  a  decree  for  dlvoro» 
in  favor  of  appellant  upon  tbe  facts  already^ 
found,  and  to  make  suob  orden  in  r^ard  to 
tbe  custody  of  tbe  child  as  the  testimony  up- 
on l^t  issue  may  warrant.  Tbe  judgmoit 
is  reversed,  and  the  cause  remanded. 
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Bounds  at  ai.  v.  Lrm.B  et  oJ. 

(Supreme  Court  4f  Texat.    Deo.  8, 1880.) 

Dbpositioks— Boxi.  Ttdb  Fubobasbbs— Pboov  ov 
Deed — ^TBESFiLSS  TO  Tbt  Titlb— Pdboeasebb. 

1.  Sayles'  Civil  St.  Tex.  art.  2243,  which  pro- 
vides that,  upon  the  refusal  oX  a  party  whose  depo- 
sition is  talcen  to  answer  fhe  interrogatories  pro- 
pounded, they  shaU-be  taken  as  confessed,  upon  the 
certifloate  of  the  officer  takinKtbe  deposition,  is  in- 
tended to  apply  only  to  the  case  of  a  deliberate  re- 
fusal to  answer,  and  if  it  be  shown  that  the  party  de- 
clined under  a  mistake  as  to  bis  rights,  and  not 
contumaciously,  the  interronitories  should  not  be 
taken  aa  confessed,  provided  that  at  the  trial  he 
shows  that  he  is  willing  to  answer  them. 

2.  One  who  is  about  to  purchase  land  Is  under 
no  obUgation  to  make  InqnlriM  of  persona  living 
near  It  as  to  the  title  thereta 

&  Where  a  proper  predicate  has  been  laid  by 
proof  that  a  deed  Is  lost.  Its  execution  may  b«  es- 
tablished by  oiroumstantlal  evidence. 

4.  One  tenant  in  common  may  recover  In  tres- 
pass to  try  title  against  a  wrong-doer  without  join- 
ing his  co-tenants  as  plaintiffs  in  the  suit. 

Appeal  from  diatrict  court,  Navarro  coun- 
ty; RuFUS  Hardy,  Judge.  " 

J.  F.  Stout  and  W.  W.  Ballew,  for  appel- 
lants.   Frost  &  Btheredge,  for  appellees. 

Gainbs,  J.  This  was  an  action  of  tres- 
pass to  try  title,  brought  by  appellees  against 
appellants,  to  recover  a  tract  of  200  acres  of 
land,  a  part  of  the  James  Little  survey.  The 
land  was  patented  to  James  Little,  who  died 
In  1874,  having  made  a  will  by  which  be  de- 
vised all  his  property  to  his  nephew  Robert 
J.  Little.  His  wife,  Mary  A.  Little,  survived 
him.  On  February  16,  1874,  Robert  J.  Lit- 
tle conveyed  to  Mary  A.  Little  all  of  the 
property  devised  to  him  by  the  will  of  James 
Little.  Afterwards,  Mary  A.  Little  died. 
having  made  a  will  by  which  she  devised  all 
her  estate  to  F.  B.  Smith.  The  date  of  her 
death  is  not  shown  by  the  record.  In  July, 
1874,  F.  B.  Smitli,  who  was  a  defendant  in 
the  court  below^  conveyed  to  his  co-defend- 
ant, Bounds,  the  land  in  controversy  by  a 
warranty  deed.  Such  was  the  documentary 
evidence  in  the  case:  and  from  it  the  title  to 
the  premises  in  controversy  appears  to  be  in 
appellant  Bounds.  But  in  the  deed  from 
Robert  J.  Little  to  Mary  A.  Little  the  con- 
Bideration  is  recited  to  be  aa  follows:  "Five 
hundred  dollars  lawful  currency  of  the  Unit- 
ed States,  and  the  further  consideration  of 
two  hundred  acres  of  land  described  in  a  deed 
from  Miiry  A.  Little  to  myself,  of  same  date 
herewith,  receipt  of  which  is  hereby  acknowl- 
edged." This  recital  gives  the  key-noto  to 
the  controversy  in  this  case.  The  plaintiffs 
claim  as  heirs  of  Robert  J.  Little,  and  seek 
to  show  by  circumstantial  evidence  that  the 
deed  referred  to  in  the  conveyance  from  him 
to  Mary  A.  Little  conveyed  to  him  the  200 
acres  of  land  in  controversy.  The  defendant 
controverted  this  claim,  and  also  sought  to 
show  that  defendant  Bounds  was  a  purchaser 
for  a  valuable  consideration,  without  notice 
of  the  deed,  if  any  such  ever  existed. 

In  the  view  we  bake  of  the  case,  it  will  be 
neither  necessary  nor  proper  to  discuss  the 
evidence.    Nor  would  it  subserve  any  useful 


purpose  to  consider  in  detail  the  numerous 
assignments  of  error.  The  plaintifEs  pro- 
pounded interrogatories  under  the  statute  to 
defendant  Bounds,  with  the  view  of  showing 
that  be  bad  notice  of  their  claim  at  the  time 
he  purchased  from  his  co-defendant,  Smith. 
The  notary  returned  the  commission  and  in- 
terrogatories unanswered,  with  a  certiScato 
that  the  defendant  had  refused  to  answer 
them.  Upon  the  trial  the  plaintiffs  offered 
to  read  the  interrogatories  to  the  jury,  for  the 
purpose  of  having  them  considered  as  con- 
fessed. The  defendant  objected,  and,  in  or^ 
der  to  maintain  his  objection,  was  sworn, 
and  testified,  in  effect,  that  he  did  not  will- 
fully refuse  to  answer  the  questions;  that 
some  of  them  did  not  admit  of  the  answer 
yes  or  no,  and  that  the  notary  told  him  that 
he  must  answer  each  of  them  in  that  man- 
ner; that  he  told  the  notary  that  he  could  not 
do  this,  and  that  he  would  be  present  at  the 
trial  next  day,  ready  to  testify;  and  thHt  the 
notary  told  him  that  under  the  circumstances 
be  would  not  answer  them  himself.  The 
witness  was  subjected  to  a  rigid  cross-exam- 
ination for  the  purpose  of  showing  that  he 
could  have  answered  the  questions,  and  ad- 
mitted that  he  could  have  answered  most  of 
them.  No  evidence  was  offered  to  contradict 
bia  testimony  as  to  what  occurred  between 
him  and  the  notary.  The  court  permitted 
the  Interrogatories  to  be  read  to  the  jury,  and 
instructed  them  that  if  the  defendant  refused 
to  answer  the  qaestions  (hey  should  be  taken 
as  confessed.  We  think  the  court  should 
have  passed  upon  the  question  of  the  admissi- 
bility of  the  interrogatories,  and  should  not 
have  submitted  it  to  the  jury;  but  no  point 
has  been  made  upon  this  by  appellanU. 
They  did,  however,  except  to  the  reading  of 
the  interrogatories,  and,  having  assigned  the 
ruling  of  thecourt  in  that  particular  as  error, 
we  are  of  opinion  that  the  court  erred  in  its 
ruling.  The  object  of  the  statute,  when  first 
enacted,  was  to  enable  a  party  to  a  suit  to  ob- 
tain the  testimony  of  bis  adversary,  which 
he  could  not  do  at  common  law.  Since  the 
passage  of  the  act  permitting  parties  to  testi- 
fy, the  Revised  Statutes  have  t)een  adopted; 
and  the  substance  of  the  old  statute  lias  been 
retained,  for  the  reason,  it  is  presumed,  that 
it  allows  leading  questions  to  be  asked,  and 
also  permits  the  party  who  propounds  the 
interrogatories  to  controvert  the  answers  by 
other  competent  testimony.  Under  its  pro- 
visions, a  party  may  obtain  the  testimony  of 
bis  adversary  without  vouching  for  bis  cred- 
ibility as  a  witness.  Sayles'  CivU  St.  arts. 
2240,  2242.  To  give  effect  to  the  law,  it  was 
provided  that,  upon  the  refusal  of  the  party 
interrogated  to  answer,  the  interrogatories 
should  be  taken  as  confessed,  upon  the  certi- 
ficate of  the  officer  to  the  fact.  Id.  art.  2248. 
But  we  apprehend  that  it  is  only  in  case  of 
a  deliberate  refusal  that  the  provision  was  in- 
tended to  apply.  It  was  certainly  not  intend- 
ed that  the  certificate  of  the  officer  should  be 
deemed  conclusive  in  every  case.  We  think, 
therefore,  that  if  it  be  shown  that  be  did  not 
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refuse,  or  that  he  declined  under  a  mistake  as 
to  his  rights,  and  not  contumaciously,  or  that 
the  notary  induced  him  to  believe  that  he  need 
not  answer,  the  interrogatories  should  not  be 
taken  as  confessed:  provided  that  at  the  trial 
be  shows  that  he  is  willing  to  answer  them. 
Even  after  the  trial  has  begun,  all  the  pur- 
poses of  the  law  can  be  subserved  by  per- 
mitting him  then  to  answer.  The  only  rea- 
son that  can  be  urged  against  such  practice 
is  the  slight  delay  that  maybe  thereby  caused 
in  proceeiding  with  the  case.  If  the  party 
has  ever  willfully  refused,  he  should  be  con- 
cluded; but  we  think,  where  there  is  a  rear 
sonable  doubt  about  the  question  of  his  re- 
fusal, the  better  rule  is  to  give  him  the  t>ene- 
dt  of  it.  and  that  the  interrogatories  should  not 
be  taken  as  confessed :  provided,  always,  he  be 
willing  then  to  answer.  This,  in  eveiycase. 
be  should  be  required  to  do,  should  the  other 
party  demand  It.  The  statute  was  intended  to 
promote  the  administration  of  justice,  and  we 
think  that  in  some  cases  a  different  rule  is  cal- 
culated to  work  a  manifest  wrong.  It  does  not 
appear  at  what  time  the  interrogatories,  with 
the  officer's  certifiotteof  refusal,  were  filed  in 
ooart.  If  filed  a  reasonable  time  before  the 
trial,  so  that  the  defendant  oould  have  had 
notice  of  the  fact  before  his  announcement, 
a  proper  practice  would  have  been  to  move 
to  suppress  or  vacate  the  certificate  before 
entering  upon  the  trial  of  the  case.  To  re- 
fuse to  permit  them  to  be  read,  when  no 
motion  has  been  made  to  vacate  the  certifi- 
cate, after  the  party  who  has  propounded  the 
interrogatories  has  announced  ready,  relying 
upon  the  implied  confession  to  make  out  his 
case,  would  place  him  at  a  serious  disadvant- 
age upon  thetriaL  It  has  been  repeatedly  held 
that  where  the  deposition  of  a  party  has  been 
taken  under  the  act  of  May  13,  1846,  excep- 
tions to  the  answers  must  be  Hied  and  acted 
upon  before  the  commencement  of  the  trial. 
Dikes  V.  De  Cordova.  17  Tex.  618;  Allen  v. 
Atchison,  26  Tex.  616;  Handley  v.  Leigh,  8 
Tex.  129.  In  this  case,  however,  the  record 
does  not  show  that  any  objection  was  made 
to  entering  upon  the  inquiry  as  to  the  truth 
of  the  certificate  during  the  progress  of  the 
trial.  We  think,  therefore,  that  t^e  court, 
after  hearing  the  evidence,  should  have  re- 
fused to  permit  the  interrogatories  to  be  read 
to  the  jury,  and  should  then  have  allowed  the 
defendant  the  opportunity  of  answering 
them. 

Upon  the  question  of  notice,  the  court, 
among  other  instructions,  gave  the  following: 
"If,  before  defendant  Bounds  purchased  from 
his  co-defendant,  Smith,  the  land  in  contro- 
versy, if  be  ever  did,  he  had  heard  of  the 
claim  of  Robert  J.  Little  or  his  heirs  to  the 
land  in  qaestion,  and,  by  the  making  of  such 
inquiries  as  a  prudent  man  would  have  made, 
such  as  by  inquiries  made  among  the  persons 
living  near  the  land,  could  have  learned  from 
them,  or  from  such  sources  as  they  might 
have  directed  him  to,  of  the  existence  of  a 
deed  from  Mary  A.  Little  to  Robert  J.  Little, 
if  any  such  deed  was  ever  made  to  the  land 


in  question,  and  if  be  failed  to  makesuch  in- 
quiries, then  he  is  deemed  to  have  notice." 
This  charge  is  assigned  as  error,  and  we  are 
of  opinion  that  the  assignment  Is  well  taken. 
We  know  of  no  rule  of  law  which  requires 
one  who  is  attout  to  purchase  land  to  make 
inquiries  of  persons  living  near  it.  It  is  the 
duty  of  the  purchaser  to  inquire  of  the  party 
in  possession  by  what  right  be  holds,  and 
hence  the  law  affects  him  with  notice  of  the 
claim  of  such  possessor.  But,  in  the  ab- 
sence of  some  information  that  some  partic- 
ular person  knows  of  an  adverse  claim  to  the 
premises  in  dispute,  there  is  no  duty  resting 
upon  the  purchaser  to  make  inquiries  of  such 
person,  although  he  may  live  in  the  neigh- 
borhood in  which  the  land  lies.  If  Bounds 
had  heard  that  the  heirs  of  Robert  Little 
claimed  the  land,  he  should  have  made  in- 
quiry of  them;  and  if  he  failed  to  do  so  the 
law  would  have  affected  him  with  notice  of 
such  facts  in  reference  to  the  title  as  were 
within  his  knowledge. 

The  court  did  not  err  in  first  admitting 
and  then  exdnding  the  testimony  of  the  wit- 
ness Kuslwum.  His  deposition  was  taken 
and  read.  He  testified  to  facts  very  material 
to  plaintiffs,  but  after  that  part  of  his  testi- 
mony was  read  to  the  jury  his  subsequent 
answers  disclosed  that  he  had  testified  from 
hearsay.  As  soon  as  the  source  of  bis  infor- 
mation was  shown,  the  court  excluded  the 
evidence.  The  defendants  should  have  ob- 
jected in  the  first  instance,  and  should  have 
pointed  out  to  the  court  that  part  of  the  dep- 
osition which  disclosed  that  the  witness  had 
testified  from  hearsay. 

In  view  of  another  trial,  we  will  submit 
some  general  remarks  upon  the  merits  of  the 
case.  As  has  been  stateid,  the  effort  of  plain- 
tiffs was  to  establish  by  circumstances  the 
execution  and  contents  of  a  deed,  that  is  to 
say,  the  execution  of  a  deed  from  Mary  A. 
Utile  to  Robert  J.  Little  to  the  land  in  con- 
troversy, claimed  to  have  been  lost.  We  are 
of  the  opinion  that  a  deed  may  be  established 
by  circumstantial  evidence.  Mr.  Starkie.  in 
his  philosophical  treatise  on  Evidence,  uses 
this  language:  "It  has  been  doubted  whether 
the  doctrine  of  presumption  as  to  the  execu- 
tion of  deeds  of  conveyance  has  not  been  car- 
ried to  too  great  a  length.  The  reasons,  how- 
ever, which  have  been  urged  on  the  subject 
are  properly  applicable  to  legal  and  artificial 
presumptions  only;  that  is,  to  such  as  are 
made  by  the  courts,  either  directly  or  indi- 
rectly by  means  of  a  jury,  and  not  to  such 
conclusions  of  fact  as  are  made  by  a  jury  up- 
on a  full  conviction  of  the  truth  of  the  ttuA, 
by  the  natural  force  of  the  evidence.  To  the 
weight  and  importance  of  circumstantial  evi- 
dence to  prove  the  actual  execution  of  a  con- 
veyance whose  existence  cannot  be  directly 
proved,  there  is  no  limit  short  of  that  which 
necessarily  produces  actual  conviction;  and 
there  seems  to  be  no  rule  of  law  which  ex- 
cludes such  evidence  from  the  consideration 
of  a  jury.  If  there  were,  it  would  be  a  sin- 
gular and  anomalous  one  which  shut  out  ev- 
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Idence  of  a  nature  and  description  which  la 
adsiissible  in  every  other  case,  however  Im- 
portant the  conaeqaences,  even  upon  triala 
for  murder  and  treason.  Jnries  are  bound 
to  decide  according  to  the  actual  truth  of  the 
fact.  *  *  *  It  would  therefore  be  absurd 
and  inconsistent  to  say  that  a  jury  was  not 
to  be  allowed  to  find  according  to  the  real 
fact,  where  they  were  satisfied  that  an  actual 
conveyance  had  been  executed."  2  Starkle, 
£v.  924.  We  think,  however,  in  a  case  like 
the  present,  as  preliminary  to  the  introduc- 
tion of  circumstantial  evidence,  it  ought  first 
to  be  proved  that  search  had  been  made  for 
the  supposed  deed  in  the  place  where  such  in- 
strument would  most  likely  be  found.  If 
such  a  deed  was  ever  executed  and  delivered 
to  Robert  J.  Little,  the  presumption  would 
be  that  it  would  be  found  in  the  possession 
of  his  heirs,  or  other  legal  representatives. 
The  record  discloses  no  evidence  as  to  the  loss 
of  the  deed,  except  the  testimony  of  a  witness 
who  swore  that  defendant  Smith  said  the  deed 
had  been  lost,  or  that,  if  ever  there  was  such 
a  deed,  it  had  been  lost.  No  one  of  the  plain- 
tiffs, or  other  heirs  of  Bobert  J.  Little,  testi- 
fied that  he  did  not  have  the  deed,  or  that  he 
bad  ever  made  search  or  inquiry  for  it.  We 
bave  therefore  the  anomaly  of  an  attempt  to 
prove  an  instrument  by  circumstantial  evi- 
dence when  the  paper,  if  it  ever  existed,  may 
be  in  the  possession  of  one  of  the  plaintiffs, 
or  of  some  other  person  equally  entitled  to 
claim  under  it.  We  think  that  if  the  proper 
predicate  had  been  laid,  by  proving  that  the 
deed  was  not  in  possession  of  Little's  heirs, 
and  could  not  be  found,  then  the  evidence, 
the  introduction  of  which  is  complained  of  In 
the  first  assignment,  should  have  been  ad- 
mitted. 

The  court  did  not  err  in  instructing  the 
Inry  that  the  plaintiffs.  If  heirs  of  Robert  J. 
Little,  might  recover  although  he  left  other 
beirs  who  were  not  parties  to  the  suit.  One 
tenant  in  common  may  recover  against  a 
wrong-doer  without  joining  their  co-tenants 
as  plaintiffs  in  the  suit.  For  the  errors 
pointed  out,  the  judgment  is  reversed,  and 
the  cause  remanded. 


Hermdon  et  at.  e.  Davsmfobt  tt  al. 

(SupreTne  Court  Qf  Texat.    Deo.  6, 1888.) 

LaIH)  CbRTITIOATBS — OWNBKBBIF. 

1.  The  facts  ibata  person  causes  a  certlflcateto 
be'Iooated  on  land,  ana  a  survey  to  be  made  in  the 
name  of  the  original  grantee,  and  that  this  is  re- 
turned to  the  general  land-office,  are  not  sufficient 
proof  that  the  original  grantee  sold  the  land  cer- 
nflcate  to  snch  person. 

a.  Assertion  of  ownership,  nnacoompanied  by 
possession  long  continued,  is  not  admissible  in  sup- 

E)rt  of  a  presumption  that  a  conveyance  once  ex- 
ted  in  favor  of  the  party  making  the  assertion. 
8.  Proceedings  in  bankruptcy  are  admissible 
in  evidence  upon  the  question  as  to  whether  the 
bankrupt  owned  certain  land  at  the  time  of  filing 
Ilia  petftion  and  inventory,  but  the  snbseauent  is- 
sue of  a  patent  to  the  heirs  of  the  bankrupt,  on  the 
location  of  a  land  oerUflcate  not  referred  to  in  tiis 
■chedule,  outs  off  all  inquiry  by  persons  who  can- 
not show  a  transfer  of  the  certiflcate  to  them. 


Appeal  fh>m  district  court,  Ellis  oountj; 
Anson  Bainet,  Judge. 

F.  P.  Powell,  for  appellanti.  Bract  <ft 
TtmpUton,  for  appellees. 

Statton,  0.  J.  Appellants  brought  this 
action  to  recover  171  acres  of  land  patented 
to  them  as  the  heirs  of  John  H.  Herndon, 
by  patent  issued  December  6, 1887.  The  de- 
fendants claim  by  regular  chain  of  transfer 
from  A.  0.  McCartney,  to  whom  it  is  claimed 
that  John  H.  Herndon  sold  the  land  certifi- 
cate by  virtue  of  which  the  land  was  patent- 
ed. Plaintiffs  introduced  the  patent;  proved 
that  John  H.  Herndon  died  in  July,  1879, 
and  that  they  were  his  heirs.  On  behalf  of 
defendants  it  was  proved  that  the  land  in 
controversy  was  located  by  virtue  of  Will- 
iam Nabors'  certificate  No.  8116,  issued  May 
1,  1838,  and  transferred  from  Nabors  to  S. 
M.  Frost  August  25,  1888,  and  from  Frost 
to  John  H.  Herndon,  October  8, 1859.  Cer- 
tified land-oflSce  copies  of  these  transfers 
were  introduced  in  evidence.  It  was  proved 
that  John  H.  Herndon,  in  1859,  dealt  ex- 
tensively in  land  and  land  certificates,  and 
his  pecuniary  condition  was  good,  and  con- 
tinued so  until  1865,  from  which  time  until 
his  death  he  was  pecuniarily  embarrassed. 
He  died  in  July,  1879.  On  June  6, 1861,  A. 
C.  McCartney  made  application  to  the  county 
surveyor  of  Ellis  county  for  a  survey  by  vir- 
tue of  this  Nabors  certificate  8116,  and  In 
April,  1862,  a  survey  of  the  land  in  contro- 
versy was  made  by  virtue  of  this  application; 
and  the  application,  certiflcate,  and  field- 
notes  were  filed  in  the  land-oflSce  September 
13,  1868.  On  March  1,  1876,  A.  C.  McCart- 
ney conveyed  the  land  embraced  in  this  sur- 
vey, and  in  controversy,  to  D.  B.  BuUard,  by 
warranty  deed,  and  subsequently  Bullard  and 
J.  D.  Templeton  sold  the  land  in  different 
parcels  to  appellees,  and  those  under  whom 
they  claim.  In  the  same  transfer,  by  which 
Frost  conveyed  to  J6hn  H.  Herndon  the  Na- 
bors certiflcate  3116,  he  also  conveyed  two 
other  certificates,  to-wit.  No.  8U37,  to  Frost, 
as  assignee  of  Matthew  B.  Williams,  and 
the  William  Nabors,  No.  541.  It  was  shown 
that  John  H.  Herndon  transferred  these  two 
certificates  in  his  life-time,  and  never  claimed 
the  land  located  by  virtue  of  them.  The 
transfer  by  William  Nabors  to  S.  M.  Frost 
included  his  two  certificates,  3116  and  541, 
and  was  filed  in  the  land-ofiice  with  "file 
541."  On  December  81st,  John  H.  Herndon 
filed  his  voluntary  petition  to  bb  adjudicated 
a  bankrupt  in  the  United  States  court,  at 
Galveston,  accompanied  by  the  affidavits  and 
schedules 'of  debts  and  liabilities  required  by 
law,  which  schedule  did  not  contain  the  Na- 
bors certiflcate  8116,  nor  any  land  located  by 
virtue  of  it,  upon  which  application  an  as- 
signee of  the  estate  of  applicant  was  appoint- 
ed; and  the  applicant  was  duly  adjudicated 
a  bankrupt,  and  in  November,  1869,  received 
his  discharge.  In  1876,  John  H.  Herndon 
made  a  memorandum  in  his  diary  to  the  ef- 
fect that  this  William  Nabors  certificate  No. 
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8116  had  been  located  on  171  acres  of  land  on 
Onion  creek,  in  Ellis  county,  and  this  m«n- 
orandum,  coming  to  the  attention  of  his  son, 
A.  C.  Herndon,  in  August.  1887,  caused  him 
to  investigate  the  matter;  and  be,  finding, 
from  the  records  of  the  land-offlce,  the  trans- 
fer of  the  certificate  to  his  father,  and  no 
transfer  from  his  father,  applied  for  and  ob- 
tained a  patent  to  the  heirs  of  his  father  for 
the  land  so  located.  The  death  of  A.  C.  Mc- 
Cartney was  proved,  and  that  search  among 
his  papers  had  failed  to  disclose  any  transfer 
of  tlie  labors  certiScate;  and  it  was  further 
shown  that  McCartney,  while  D.  B.  Bullard 
had  a  mortgage  on  the  land  in  controversy, 
and  after  J.  D.  Templeton  liad  an  execution 
levy  on  it,  claimed  ownership  of  this  land, 
and  of  the  certificate  by  virtue  of  which  it 
was  located.  The  certificate  by  virtue  of 
which  the  land  was  patented  was  for  820 
acres,  and  the  part  not  placed  on  the  land  in 
controversy  was  never  located.  There  has 
been  some  adverse  possession  by  persons 
claiming  under  McCartney  since  1881.  The 
survey  returned  to  the  general  land-oSice 
purported  to  have  been  made  by  William  Na- 
bors,  though  the  application  for  the  survey 
was  made  by  McCartney.  The  verdict  for 
appellees  was  general.  Appellants  show  title 
to  the  land,  and  are  entitled  to  recover,  un- 
less the  evidence  justifies  a  finding  that  the 
certificate  by  virtue  of  which  it  was  granted 
became  the  property  of  McCartney,  or  unless 
defendants  sliow  title  by  limitation. 

The  testimony  of  a  witness  to  the  effect 
that  at  some  recent  period  McCartney  claimed 
to  own  the  land,  and  the  certificate  by  virtye 
of  which  it  was  granted,  was  objected  to, 
and  under  the  circumstances  of  this  case  we 
are  of  opinion  the  objection  should  have  been 
sustained.  Assertion  of  ownership,  accom- 
panied with  possession  long  continued,  may 
no  doubt  be  shown  in  support  of  a  presump- 
tion that  a  conveyance  once  existed;  but 
there  are  no  facts  shown  in  this  case  which 
would  malce  the  declaration  of  McCartney 
admissible.  The  proceedings  in  banlcruptcy, 
we  think,  were  properly  admitted  in  evi- 
dence, and  tended  to  show  that  John  H. 
Herndon  did  not  own  either  the  land  or  cer- 
tificate by  virtue  of  which  it  was  granted,  at 
the  time  of  filing  his  petition  and  inventory; 
but  thti  patent  to  appellants  cuts  off  all  in- 
quiry upon  tliat  question  by  any  person  other 
than  some  one  who  can  show  that  Herndon 
conveyed  tlie  certificate  or  land  to  him,  or  to 
some  one  under  whom  he  claims.  If  the 
land  belonged  to  John  H.  Herndon,  it  passed 
to  his  assignee  in  bankruptcy,  for  tlie  pur- 
poses of  that  proceeding,  whether  scheduled 
or  not;  but,  if  not  disposed  of  by  the  as- 
signee at  the  termination  of  the  bankrupt 
proceedings,  title  remained  in  John  H.  Hern- 
don. Jones  v.  Pyron,  57  Tex.  47.  Title  of 
the  assignee  in  bankruptcy  could  not  be  set 
up  by  appellees  as  outstanding  superior  title 
to  that  presented  by  appellants. 

The  important  inquiry  in  the  case  is,  was 
the  evidence  sufficient  to  show  that  John  H. 


Herndon  sold  the  land  certificate  to  McCart- 
ney ?  and  to  us  it  is  too  clear  that  the  evi- 
dence is  insufficient  to  establish  that  fact. 
The  only  legitimate  evidence  tending  to  es- 
tablish tliat  tact  was  that  McCartney  caused 
the  certificate  to  be  located  on  the  land,  and 
a  survey  to  be  made  in  the  name  of  the  orig- 
inal grantee,  and  that  this  was  returned  to 
the  general  land-offlce.  It  Is  shown  that 
Herndon  was  an  extensive  dealer  in  land  and 
land  certificates  at  the  time  this  was  done, 
and  the  inference  from  what  is  shown  ia  just 
as  strong  that  McCartney  was  acting  for 
Herndon  as  for  himself.  A  discussion  of 
the  evidence,  with  a  view  to  determine  prob- 
abilities, would  be  an  unprofitable  as  well  as 
unnecessary  undertaking;  and  it  is  sufficient 
to  say  that  the  evidence  was  insufficient  to 
sustain  a  finding  that  tlie  land  certificate  or 
land  belonged  equitably  or  legally  to  McCart- 
ney. 

It  may  be  that  some  of  the  defendants 
showed  title  to  tracts  claimed  by  them  under 
the  statutes  of  limitation;  but,  as  the  caaa 
was  tried  by  a  jury,  we  do  not  feel  author- 
ized to  pass  on  that  question.  Kor  is  it  nec- 
essary for  us  to  pass  on  the  sufficiency  of  ap- 
pellees' pleadings  to  entitle  them  to  recover 
for  improvements  made  on  the  land,  for  they 
will  have  opportunity  to  amend.  For  the 
errors  noticed,  the  judgment  will  be  reversed, 
and  the  cause  remanded. 


Kino  et  at.  v.  Halbt. 
{Supreme  Count  «/  Texa».   Nov.  19,  188B.) 

BoHA  Fma  Pubchabxr— Tbxsfxss  to  Tst  Titi.s 
—Costs. 

1.  In tre8pas8totrytitle,wherepIaintifl showed 
tlUe  from  tue  original  grantee,  and  defendants 
claimed  title  as  innocent  puiehasers  for  value  wltli- 
ont  notice,  It  appeared  that  defendants  had  re- 
ceived a  deed  made  by  the  daughter  of  the  original 
grantee  as  his  heir,  dated  January  18, 187S,  which 
proved  invalid  for  want  of  a  proper  acknowledg- 
ment; that  on  Hay  18, 1887,  toey  obtained  a  deed 
of  confirmation  from  the  same  piarty,  reciting  that 
a  valuable  consideration  had  been  paid  when  the 
invalid  deed  was  given,  but  that  on  March  9, 1888, 
a  deed  from  the  original  grantee,  conveying  tba 
land  in  controversy  to  plaintiff's  predecessor  in 
title,  was  recorded.  Hsld,  that  defendsnts  were 
i^eoted  with  notice  that  their  grantor  had  no 
title  when  they  took  title  deed  of  oonfirmatlon 
from  her. 

3.  In  trespass  to  try  title)  the  tenant  of  a  tres- 
passer on  lands  who  is  a  defendant  is  properly 
chargeable  with  costs. 

Appeal  from  district  court.  Hunt  ooonty; 
H.  O.  Head,  Judge. 

Action  to  recover  possession  of  land. 
Plaintiff  had  judgment,  and  defendants  ap- 
pealed. The  deed  from  the  original  grantee, 
from  whom  plaintiff  showed  a  clear  chain  of 
title,  was  dated  September  4,  1845,  bat  was 
not  recorded  until  March  9, 1882.  After  tba 
death  of  the  original  grantee  bis  daughter,  aa 
his  heir,  by  deed  dated  January  12,  1872, 
conveyed  the  land  in  controversy  to  the  de> 
fendants.  This  deed  proved  invalid  for  want 
of  a  proper  acknowledfoment.  Subsequent  to 
the  record  of  the  deed  from  the  original  gran- 


Digitized  by 


Google 


Tex.) 


KING  «.  HALEY. 


1118 


tee  to  pIalntl£F'8  predecessor  In  title,  and  on 
May  IS.  1887,  the  defendants  obtained  a  deed 
of  confirmation  from  tlie  daughter  of  the 
original  grantee,  reciting  ttiat  a  valuable  con- 
sideration liad  been  paid  when  the  invalid 
doed  was  given  by  her. 

R.  L.  Porter,  for  appellants.  Jfatthewt  <S 
Beyland,  for  appellee. 

STATTOI7,  G.  J.  The  estate  represented  by 
appellee  shows  title  to  the  land  in  contit>- 
▼ersy,  which,  in  its  regular  deraignment 
from  the  original  grantee,  is  not  questioned, 
oxcept  in  one  particular,  by  appellants.  Da- 
vis &  Co.,  who  are  the  real  defendants,  seek 
to  show  that  they  are  purchasers  in  good 
faith,  without  notice  of  the  outstanding 
chain  of  title,  through  which  apptsllee  claims. 
It  is  urged  that  the  proceedings  had  in  the 
district  court  for  Fannin  county  in  the  par- 
tition of  the  estate  of  T.  D.  Jones,  und  the 
deed  made  in  pursuance  thereof,  are  in- 
sufficient to  show  title  from  the  estate  of 
Jones  to  Haley.  The  proceedings  had  in  the 
district  court  are  not  set  out  in  full,  but  the 
statement  of  facts  shows  that  a  suit  was 
pending  in  the  district  court  for  Fannin 
county  to  partition  theestate  of  T.D.  Jones, 
who  held  title  to  the  land  in  controversy  by 
regular  chain  of  title  from  the  original  gran- 
tee; that  on  March  15, 1880,  that  court  made 
an  order  directing  a  person  named  to  sell  the 
land  at  public  auction  to  the  highest  bidder; 
that  on  August  17,  1880,  the  same  court  con- 
firmed a  sale  made  by  the  person  named,  and 
directed  him  to  make  a  deed  to  plaintiff's  in- 
testate, which  was  done.  The  district  court 
had  jurisdiction  to  render  such  decrees  as  are 
shown  to  have  been  rendered,  and,  in  the  ab- 
sence of  evidence  to  the  contrary,  it  m^jst  be 
presumed  that  it  acquired  jurisdiction  of  all 
persons  necessary  to  empower  it  to  make  de- 
crees that  would  bind  all  persons  interested 
in  the  estate  of  T.  D.  Jones,  and  that  every 
step  was  taken  required  by  law  to  authorize 
the  court  to  cause  the  land  to  be  sold  for  pur- 
pose of  partition.  Appellee  then  shows  title 
to  the  land  in  the  estate  represented  by  her, 
and  was  entitled  to  recover,  unless  appel- 
lants should  show  that  they  were  innocent 
purchasers.  The  case  of  Davis  v.  Agnew, 
67  Tex.  206,  2  S.  W.  Rep.  43.  376.  involved 
the  title  to  the  south  half  of  820  acres  of  land, 
part  of  the  same  tract  of  which  that  now  in 
controversy  is  the  north  half.  Appellants' 
title  to  the  land  in  controversy  in  this  ac- 
tion is  the  same  in  all  respects,  except  one, 
as  it  was  in  the  case  above  referred  to,  and 
the  title  of  appellee  is  the  same  as  that  shown 
by  Agnew,  except  in  the  proceedings  had  in 
the  district  court  for  Fannin  county,  before 
referred  to.  In  so  far  as  the  questions  are 
the  same  in  this  case  as  were  they  in  the  case 
referred  to,  it  is  unnecessary  again  to  discuss 
them.  In  the  case  of  Davis  v.  Agnew  it  was 
held  that  appellants  showed  no  title,  holding, 
as  they  did,  through  a  deed  from  a  married 
woman,  a  daughter  of  the  original  grantee, 
not  acknowledged  as  deeds  are  required  to 


be  to  pass  title  to  land,  the  separate  estate  of 
a  married  woman.  Appellants,  in  the  case 
of  Davis  ▼.  Agnew,  claimed  title  through  a 
deed  made  by  a  daughter  of  the  orij^nal 
grantee,  dated  January  12,  1872,  to  Joseph 
W.  Farrier,  and  through  a  purchase  made  by 
them  under  a  judgment  in  their  favor  against 
Farrier.  The  daughter  of  the  original  gran- 
tee was  a  married  woman  at  the  time  she 
and  her  husband  attempted  to  convey  her  in- 
terest in  the  land  to  Farrier,  and,  for  want 
of  sufficient  acknowledgment,  it  was  inopera- 
tive. The  original  grantee,  by  warranty 
deed  of  date  September  4,  1845,  conveyed  the 
entire  tract  to  one  under  whom  appellee 
holds  by  regular  chain  of  title.  That  deed, 
and  the  subsequent  deeds  through  which  ap- 
pellee holds,  were  not  recorded  in  the  county 
in  which  the  land  is  situated  until  March  9, 
1882,  except  the  deed  to  her  intestate,  which 
was  recorded  February  15.  1881.  On  May 
13, 1887,  appellants  obtained  a  deed  from  the 
daughter  of  the  original  grantee,  who  befor« 
had  attempted  to  convey  to  Farrier,  intended 
to  be  a  confirmation  of  the  deed  inoperative 
I)ecanBe  not  properly  acknowledged.  That 
deed  is  sufficient  to  pass  to  appellants  what- 
ever title  its  makers  had  at  the  time  it  was 
executed,  and  it  contained  recitals  that  Far- 
rier paid  valuable  consideration  for  the  land 
at  the  time  the  inoperative  deed  was  executed 
to  him.  The  deed  last  referred  to  was  ad- 
mitted in  evidence,  and  there  was  evidence 
showing  that  Davis  ft  Co.,  when  they  bought 
under  execution  against  Farrier,  paid  the 
costs  which  had  accrued  in  their  action 
against  him .  On  these  facts  appellants  claim 
that  they  are  innocent  purchasers  for  value, 
and  that  their  right  relates  to  the  date  of  the 
attempted  conveyance  to  Farrier.  There  was 
no  proof  tliat  Farrier  paid  any  sum,  or  gave 
anything  of  value,  when  the  dauKhterof  the 
original  grantee  and  her  busl>and  attempted 
to  convey  to  him.  As  against  appellee, 
whatever  right  appellants  have  grows  out 
of  the  deed  made  to  them  by  the  daughter  of 
the  original  grantee,  of  date  May  13,  1887. 
Before  that  date  the  deed  from  the  original 
grantee,  the  father  of  appellants'  vendor,  had 
t>een  placed  on  record,  and  they  were  thus  ^• 
fected  with  notice  that  their  vendor  bad  no 
title  when  they  received  a  deed  from  her. 
This  is  conclusive  of  the  rights  of  the  parties; 
but,  were  it  not  so,  we  do  not  see  that  appel- 
lants could  acquire  any  right  or  equity  by 
reason  of  the  fact  tliat  Farrier  may  have  paid 
a  valuable  consideration  when  he  received 
the  d^ed  not  properly  acknowledged.  At 
the  sale  made  under  the  execution  against 
Farrier,  and  in  favor  of  appellants,  they 
only  acquired  such  right  to  the  land  as  Far^ 
rier  had,  and  not  any  equities  which  may 
have  existed  between  the  latter  and  the 
daughter  of  the  original  grantee,  growing  out 
of  transactions  iMtween  them;  but,  were  this 
not  so,  proof  that  Farrier  paid  a  valuable  con- 
sideration, as  against  appellee,  could  not  be 
proved  by  recitals  in  the  deed  to  appellants 
of  date  May  18, 1887. 
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Appellant  King  was  in  possession  of  the 
land  at  the  time  the  action  was  broogbt  as 
the  tenant  of  bis  co-defendants,  and  the 
court  did  not  err  in  rendering  judgment 
against  him  for  the  land  and  costs,  notwith- 
standing his  disclaimer.  There  is  no  error 
in  the  Judgment,  and  it  will  be  affirmed. 


FiBST  IS  AT.  Bank  e.  Femningtok  <t  oZ. 

(Suprsme  Court  qf  Texat.   Mot.  90, 1880.) 
AvTHoam  or  Aancr. 

1.  A  person  employed  to  pnroluMe  oatUe  with 
money  fumiehed  In  advanoe  U  not  autborixad  to 
pledge  his  emplover's  credit,  where  it  appears  that 
he  received  half  the  profits,  and  conducted  the 
business  entirely  in  nls  own  name,  with  the 
knowledge  of  his  employer,  and  it  does  not  appear 
that  he  was  ever  authorized  to  make  any  purcnaae 
on  credit,  or  borrow  money,  or  incur  any  debt,  or 
that  his  employer  knew  of  nls  ever  haring  done  so. 

8.  An  objeotlon  to  the  admission  of  erldeooe 
cannot  be  raised  for  the  first  time  on  appeaL 

Appeal  from  district  oonrt,  Hnnt  oonnty; 
H.  O.  Head,  Judge. 

Action  by  the  First  Katlonal  Bank  of 
Oreenville  against  J.  R.  Pennington  and  oth- 
ers for  the  amount  of  two  notes.  Plaintiff 
appeals  from  the  judgment. 

Jfatthetos  &N»yland  and  A.  H.  H^f^ner,  for 
appellant.  Perkins,  Gilbert  <t  Perkint  and 
B.  S.  Johnson,  for  appellees. 

Henrt,  J.  By  this  suit,  as  finally  amend- 
ed,  appellant  seeks  to  recover  against  J.  B. 
Fcoinington  and  B.  F.  Buzard  a  Judgment 
for  the  amount  of  two  promissory  notes. 
One  of  said  notes  was  signed  by  Pennington 
alone,  and  the  other  was  signed  by  Penning- 
ton and  J.  B.  Mahaffey.  The  petition  con- 
tains two  counts, — one  charging  Buzard  as 
Pennington's  partner;  and  the  other  charg- 
ing that,  if  Buzard  is  not  liable  as  such  part- 
ner, he  Is  liable  because  Pennington,  in  ex- 
ecuting the  notes  in  suit,  acted  as  his  agent 
and  for  his  beneist.  But  two  errors  are  as- 
signed,— one  relating  to  the  issue  of  partner- 
ship, and  the  other  to  that  of  agency.  The 
first  is  that  "the  court  erred  in  allowing  the 
defendant  B.  F.  Buzard  to  testify,  over  the 
plaintiff's  objection,  that  he  (BuzHrd)dld  not 
intend  to  form  a  copartnership  at  the  time 
he  and  his  co-defendant,  J.  B.  Pennington, 
entered  into  the  contract  in  Denison,  in  June, 
1883,  because  the  question  at  issue  was  one 
at  law,  to  be  drawn  only  from  the  acts  of  the 
parties,  and  the  terms  of  the  said  contract, 
and  does  not  depend  on  the  secret  intention 
of  the  parties."  This  objection  cannot  be 
considered  by  us,  because  the  record  fails  to 
show  that  any  objection  was  made  at  the 
trial  to  the  admission  of  the  evidence.  When 
this  cause  was  before  us  on  a  former  appeal, 
(67  Tex.  88,  2  8.  W.  Rep.  54,)  upon  subslian- 
tially  the  same  facts  upon  the  issue  of  part- 
nership that  are  now  presented,  that  ques- 
tion was  fully  considered,  and  a  conclusion 
reached  adverse  to  the  existence  of  the  part- 
nership contended  for.  We  are  entirely  sat- 
istied  with  the  conclusions  then  announced. 


The  other  objection  is  stated  as  follows :  "  Be- 
cause if,  in  fact,  the  said  defendants  were  not 
partners  in  fact  or  in  law,  then  the  comt 
erred  in  holding  thi^  the  defendant  Buzard 
was  not  bound  for  the  debt  sued  for.  because 
said  Pennington  was  the  dnIy-4iutborized 
agent  of  said  Buzard,  and  said  Buzard  held 
him  ont  to  the  world  as  such,  or  permitted 
Pennington  to  hold  himself  out  as  snch.  And 
said  Buzard  knew,  or  might  have  known  by 
the  use  of  reasonable  diligence,  that  said  Pen- 
nington was  BO  holding  himself  out  to  the 
world;  and,  further,  that  after  a  fnll  knowl- 
edge of  the  fact  that  Pennington  had  so  held 
himself  out  as  his  agent,  and  had  borrowed  the 
money  sned  for  by  plaintiff,  and  had  given  a 
mortgage  on  the  cattle  bought  with  the  bor- 
rowed money  sued  for.  said  Buzard  inter- 
posed his  claim  to  the  cattle  so  bought,  there- 
by declaring  Pennington  to  be  his  agent,  and 
fnlly  ratifying  his  action  in  borrowing  and 
investing  the  money."  With . regard  to  this 
issue,  we  find  from  the  record  that  Penning- 
ton was  first  employed  on  a  salary  to  par- 
chase  cattle  for  Buzai-d  with  money  furnished 
by  him,  and  afterwards  his  employment  was 
continued  to  do  the  same  thing,  with  the  dif- 
ference that,  instead  of  receiving  wages,  he 
was  to  be  compensated  by  recei^ng  half  of 
the  profit.  He  seems,  with  the  knowledge  of 
Buzard,  to  have  conducted  the  business  in 
every  respect  in  his  own  name.  He  record- 
ed Buzard's  cattle-mark  in  liis  own  name. 
He  deposited  all  money  in  the  bank  in  his 
own  name,  and  drew  it  out  and  disbursed  it 
in  the  same  way.  The  cattle  were  bought 
and  sold  and  mortgaged  to  plaintiff  in  his 
own  name,  and  as  his  own  property.  There 
is  notliing  In  the  record  to  Indicate  that  Haz- 
ard exer  authorized  him  to  make  any  par- 
chase  on  credit,  to  borrow  money,  or  incur 
any  debt,  or  that  he  had  knowledge  of  his 
having  done  so  in  any  instance.  He  seems 
only  to  have  authorized  Pennington  to  pur- 
chase cattle  with  an  amount  of  money  fur- 
nished in  advance  for  that  purpose.  The 
cattle,  when  purchased,  were  to  become  the 
individual  property  of  Buzard.  If  it  be  con- 
ceded that  this  method  of  dealing  made  the 
cattle,  when  purchased,  the  apparent  proper- 
ty of  Pennington,  so  that  his  individual  cred- 
itors could  acquire  through  him  a  title  to  them, 
it  still  will  not  follow  thut  be  bad  acqui  red  any 
authority  to  pledge  the  credit  of  Bozud. 
The  judgment  is  affirmed. 


jBNXura  «.  Cain  st  us. 

(Supreme  Court  of  Texas.    Nov.  89, 1889L) 

Adhinistratoss— C1.AIMS  xoAistn  B8TA.n — Jnxnh 

DIOWON. 

1.  In  an  action  to  establish  a  cl^m  against  an 
Intestate's  estate,  tiie  joinder  of  the  heirs  with  the 
administratrix  as  defendants  is  harmless  error, 
where  the  judgment  is  against  the  estate  alone. 

2.  Where  the  daim  presented  against  an  in- 
testate's estate,  and  rejected  by  the  ad  mlnlstratriz, 
consists  of  a  judgment  against  decedent  imd  a 
vendor's  lien  on  real  estate,  the  district  court  has 
jurisdiction  of  the  action  to  establish  the  claim  by 
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of  the  lien  Claimed,  fhongh  the  amoniit  of 
the  ciaim  Is  lea*  ttau  teOO. 

&  The  judgment  of  the  district  court  that  de- 
oedent'B  estate  is  indebted  to  plaintiS  in  a  certain 
•moant,  and  that  a  lien  exists  on  certain  land  to 
•eonre  Its  payment  on  aooonnt  of  a  lodgment  and 
lien  obtained  against  decedent  in  his  lUe-ttme,  Is 
not  an  interference  with  the  right  of  the  probate 
court  to  classify  Uie  claim. 

Appeal  from  district  oonrt.  Smith  county; 
Fblix  J.  MoOOKD,  Judge. 

WhtU  <S  Bdtoardt,  for  appellant.  /.  /. 
Rio$,  for  appellees. 

Statton,  C.  J.  On  March  4.  1881.  a 
Judgment  was  rendered  by  the  district  court 
for  Smith  county  against  Andrew  Jenicins, 
for  •879.26,  with  foreclosure  of  vendor's  lien 
on  100  acres  of  land  to  enforce  its  judgment. 
Of  that  Judgment,  Mrs.  S.  A.  Gain,  the  wife 
of  W.  Q.  Cain,  liecame  the  owner.  No  pro> 
cess  was  issued  for  the  enforcement  of  the 
Judgment  until  December  20,  1886,  when  an 
order  of  sale  was  issued  under  which  the  land 
was  advBrtised  for  shIs;  but  before  sale-day 
Andrew  Jenkins  died,  and  the  process  was 
returned  unexecuted.  Subsequently,  Mary 
Jenkins,  tlie  widow  of  Andrew,  was  ap- 
pointed and  qualified  as  the  administratrix  of 
the  estate.  A  certiQed  copy  of  the  judgment, 
duly  authenticated,  was  presented  to  her  for 
allowance,  but  she  rejected  it.  This  action 
was  then  brought  on  the  rejected  claim 
•gainst  the  administratrix  and  the  heirs  of 
Andrew  Jenkins,  and  the  petition  prayed  for 
"Judgment  for  said  claim,  so  presented,  that 
same  be  established,  together  with  the  ven« 
dor's  lien,  upon  the  land  therein  described, 
and  that  said  Judgment  be  in  all  things  re- 
vived,"  and  for  general  relief.  A  judgment 
was  rendered,  which,  in  so  far  as  necessary 
to  be  stated,  was  as  follows:  "It  is  therefore 
OTdered,  adjudged,  and  decreed  by  the  court 
that  said  judgement,  fully  set  out,  with  its 
Tender's  Hen  upon  the  land  therein  describedi 
be  in  all  things  revived  and  established  as  a 
valid  claim  against  the  estate  of  A.  Jenkins, 
dee'd,  for  purchase  money  of  said  land,  and 
for  amount  of  principal,  interest,  and  costs, 
as  therein  speci fled;    «    «    «    and  that  this 

tndgment,  together  with  the  bill  of  costs 
lerein  incurred,  be  certified  to  the  probate 
court  of  Smith  county  for  observance  in  ac- 
cordance with  the  law  governing  estates 
of  deceased  persons."  From  that  judgment 
ttie  administratrix  prosecutes  this  appral. 

It  is  ui^ed  that  the  court  erred  in  overrul- 
ing an  exception  to  the  petition,  which  set  up 
a  misjoinder  of  parties.  The  heirs  were 
neitlier  necessary  nor  proper  parties,  and  the 
exception  ought  to  have  ))een  sustained;  but 
the  fuilure  of  the  court  to  do  this  furnishes 
nosuDicient  ground  for  reversal.  No  judg- 
ment was  rendered  against  the  heirs;  they 
have  not  appealed ;  and  the  only  way  in  which 
their  joinder  could  operate  prejudicially  to  the 
right  of  the  estate  would  be  in  the  way  of 
cost  unnecessarily  incurred  by  their  tteing 
Joined;  but  no  complaint  is  made  on  that 
ground. 


It  is  claimed  that  a  pleatotbe  Jnrlsdletlon, 
urged  by  the  administratrix,  should  have 
been  sustained,  on  the  ground  that  the  sum 
sued  for  was  less  than  $500.  The  claim  pre- 
sented and  rejected  was  for  money  secured 
by  lien  on  land,  both  of  which  appellees 
■ought  to  establish  against  the  estate;  but, 
when  presented,  the  moneyed  demand,  as  well 
as  the  Hen  established  by  the  judgment,  were 
l)oth  rejected,  and  we  are  of  opinion  that  the 
district  court  had  jurisdiction,  by  reason  of 
the  lien  claimed,  although  the  sum  secured  by 
it,  exclusive  of  Interest  and  costs,  was  less 
than  $500. 

It  is  further  claimed  that  it  was  error  for 
the  court  to  establish  the  lien,  and  that  this 
operated  as  a  classification  of  the  claim;  a 
matter  which  pertains  to  the  jurisdiction  of 
theprolMte  court.  When  the  claim,  which 
was  for  money  and  lien,  was  rejected,  it  was 
proper  for  the  district  court  to  adjudicate  the 
right  of  the  parties  in  lx>th  respects.  The 
lien  existed  before  the  judgment  was  ren- 
dered, and  the  Judgment  simply  established 
that  fact,  and  did  not  create  the  lien,  or  in 
any  manner  attempt  to  interfere  with  the 
right  of  the  probate  court  to  place  it  in  the 
class  of  claims  to  which  the  law  assigns  it, 
and  to  provide  for  its  payment,  just  as  would 
have  been  done  had  it  l>een  allowed  by  the 
administratrix  and  approved  by  the  probate 
court.  Had  the  district  court  attempted  to 
give  it  a  dassiflcation  to  wliich  the  law  did 
not  assign  it,  there  would  have  been  ground 
for  complaint.  The  judgment  established 
the  entire  claim  in  the  only  way  it  could  pos- 
sibly l>e  done  after  it  was  rejected,  and  It 
matters  not  whether  it  be  termed  a  revivor  of 
the  former  judgment,  or  simply  a  judgment. 
Its  effect  is  to  declare  that  the  estate  Is  in- 
debted to  appellees  in  the  sum  claimed;  that 
a  lien  exists  on  a  tract  of  land  descrilied,  to 
secure  its  payment;  and  the  enforcement  of 
this  determination  of  the  rights  of  the  par- 
ties is  left  to  the  tribunal  created  by  law  tor 
tills  purpose.  There  is  no  error  in  the  judg> 
ment  in  respect  to  any  matter  complained  (rf, 
and  It  will  be  affirmed. 


NoBWOOD  e.  Samobb  «t  al. 

(Supreme  Court  of  Texas.    Nov.  90, 1880.) 
Pbihoip^l  xm  Aobkt. 

1.  Defendant,  being  Indebted  to  plaintiffs,  em- 
powered a  third  person  to  carry  on  bis  business, 
and.  In  case  of  necessity,  to  sell  bis  stock,  notes, 
and  accounts,  and  from  the  proceeds  pay  plaintiffs 
whatever  mlsbt  be  owing  them.  Hela,  that  plain- 
tiffs, in  the  aDsence  of  fraud  on  their  part,  could  be 
charged  only  with  the  amount  p€dd  them  from  the 
proceeds,  without  regard  to  the  value  of  the  stock, 
as  the  manager  was  not  their  agent. 

2.  The  agreement  further  provided  that,  If  the 
manager  should  fail  to  fully  execute  the  agency, 
then  plaintiffs  might  execute  the  same,  or  appoint 
any  other  person  to  execute  it.  Held,  that  the 
taking  of  the  notes  and  accounts,  and  suing  on 
themin  their  own  name,  made  plaintiffs  liable  only 
for  a  faithful  execution  of  the  power,  and  not  for 
their  full  face  value. 

Appeal    from    district   court,    Kaufman 
county;  Amson  Rainet,  Judge. 
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J.  D,  Cunningham  and  W.  H.  AJUtn,  ton 
appellant.    Robtrt$on  d  Coke,  for  appellees. 

Stattoh,  G.  J.  This  action  was  brought 
by  appellees  to  recover  from  appellant  a  sum 
claimed  to  be  doe  on  promissory  notes  exe- 
cnted  by  the  latter  to  them.  To  secure  the 
payment  of  these  notes  and  other  indebted- 
ness of  appellant  to  appellees,  the  former, 
vbo  was  a  merchant,  empowered  T.  P.  Bar- 
ry to  conduct  his  business,  and  when,  in  his 
Judgment,  it  became  necessary  to  do  so,  to 
sell  out  his  stock,  and  collect  all  notes  and 
accounts  due  him,  and  from  the  proceeds  to 
pay  whatever  miglit  be  due  to  appellees.  The 
business  was  carried  on  for  some  time,  appel- 
lees furnishing  goods  from  time  to  time,  but 
it  seems  to  have  been  unprofitable,  and  Bar- 
ry,  in  pursuance  of  the  power  conferred  on 
bim,  sold  the  stock  of  goods,  which  invoiced 
#2,750,  for  S2,(X)0.  which  was  appropriated 
to  the  payment  of  a  part  of  the  sum  due  ap- 
pellees. At  the  same  time  Barry  took  pos- 
session of  the  notes  and  accounts,  and  they 
were  placed  in  the  hands  of  attorneys  for 
collection.  Sums  thus  raised  were  paid  to 
appellees,  and  this  action  is  for  the  balance 
due  thereon.  The  notes  and  accounts,  on 
their  faces,  called  for  $5,278.25.  Appellant 
does  not  deny  that  he  has  had  credit  for  the 
sum  the  goods  sold  for,  and  for  all  sums  col- 
lected on  notes  and  accounts,  but  he  claims 
that  appellees  should  be  charged  with  the 
sum  shown liy  the  invoice  of  the  goods,  and 
with  the  sums  shown  to  be  due  by  the  face 
of  the  notes  and  accounts,  and  asks  a  judg- 
ment over  against  appellees.  That  he  made 
Barry  his  agent  and  empowered  him  to  sell 
the  goods  and  collect  the  notes  and  accounts, 
and  apply  the  sums  thus  received  to  the  pay- 
ment of  the  debt  due  appellees,  is  evidenced 
by  a  written  instrument  executed  by  himself; 
and  the  fact  that  appellees  were  interested  in 
the  execution  of  the  power  thus  conferred 
cannot  make  Barry  their  agent.  If  Barry 
sold  the  goods  for  less  than  they  were  worth, 
or  in  any  manner  was  unfaithful  in  the  trust 
conBded  to  him,  he  would  be  responsible  to 
appellant  for  such  injury  as  he  may  have  suf- 
fered; but  appellees  could  not  be  held  re- 
sponsible unless  they,  in  some  way,  partici- 
pated in  the  agent's  act,  and  the  mere  receipt 
of  the  sum  for  which  the  goods  were  sold 
would  not  be  such  participation.  The  writ- 
ing conferring  the  power  on  Barry  left  the 
management  of  the  business,  sale  of  goods, 
and  collection  of  outstanding  claims  to  his 
discretion  as  to  time,  terms,  and  manner; 
and  we  do  not  wish  to  be  understood  to  in- 
timate that  he  in  any  way  abused  this  when 
be  sold  a  stock  of  goods,  which  invoiced 
$2,750,  for  $2,000.  Appellees  are  sought  to 
be  held  responsible  for  the  sum  which  the 
notes  and  accounts  showed  to  be  due  to  ap- 
pellant on  a  claim  that  appellees  placed  them 
in  the  hands  of  attorneys  for  collection,  and 
controlled  their  collection,  and,  in  order  to 
show  that  fact,  offered  to  prove  that  one 
Bryan  claimed  that  he  was  the  agent  of  ap- 


pellees, and  placed  the  claims  in  the  hands  of 
attorneys  to  be  collected  for  them.  This 
evidence  was  objected  to,  on  the  ground  that 
Bryan's  agency  could  not  be  proved  by  his 
declarations, — hearsay, — and  because  the  evi- 
dence was  immaterial.  The  court  sustained 
the  objection,  and  in  this  there  was  no  error. 
A  witness  was  asked  if  he  did  not  have  let- 
tors  from  appellees  in  which  they  claimed  to 
be  the  owners  of  the  notes  and  aoconnts,  ex- 
pecting to  prove  that  the  witness  had  received 
such  letters,  but,  on  objection,  this  evidence 
was  excluded ;  and  in  this  there  was  no  error, 
for  the  letters  would  have  been  better  evi- 
dence than  the  statement  of  a  witness  of 
their  contents.  The  bill  of  exceptions  shows 
that  the  letters  were  objected  to,  but  does 
not  show  that  appellant  produced  them,  and 
offered  to  introduce  them  in  evidence.  If, 
however,  it  bad  been  shown  that  appel- 
lees did  place  the  notes  and  accounts  in  the 
hands  of  attorneys  for  collection,  and  as- 
sumed the  right  to  control  them,  in  view  of 
the  fact  that  they  had  an  interest  in  their  ooI« 
lection,  and  by  the  express  terms  of  the  in- 
strument, under  which  Barry  was  authorized 
to  act, — "if  said  Barry  should  fail  from  any 
cause  to  fully  execute  this  agency,  then  the 
saidSangerBros.,  oranyoneof  them,  *  *  * 
may  execute  the  same,  or  appoint  any  other 
person  they  may  select  to  execute  the  same, 
and  to  change  the  agent  appointed  for  another 
at  their  wish." — were  empowered  to  assume 
control,  we  do  not  see  that  this  could  make 
them  liable  for  anything  more  than  a  faitlif  ul 
execution  of  the  power.  Barry  had  deter- 
mined that  the  business  should  be  closed,  and 
money  realized  on  the  assets;  and,  if  he  failed 
to  have  the  notes  and  accounts  collected,  it  was 
not  only  the  right,  but  the  duty,  of  appellees 
to  do  this,  and  if  they  did  this  in  their  own 
names,  no  injury  would  result  to  appellant. 
There  was  some  evidence  tending  to  show 
that  appellees  did  assume  to  collect  the  notes 
and  accounts  in  their  own  names,  but  there 
Is  no  pretense  that  proper  diligence  has  not 
been  used  in  this  respect,  nor  claim  that 
any  dollar  collected  has  not  been  appropri- 
ated strictly  in  accordance  with  the  contract. 
If  collections  shall  be  made  of  notes  and 
accounts  after  the  rendition  of  tiie  Judg- 
ment, appellant  will  be  entitled  to  have  them 
applied  on  the  judgment,  less  necessary 
charges  for  collection,  and,  should  he  satisfy 
the  judgment,  vrill  be  entitled  to  have  them 
deliver^  to  him.  Appellees'  cause  of  action 
was  admitted,  and  there  was  no  evidence  on 
which  the  court  would  have  been  justified  in 
submitting  any  issue  of  fact  which  appellant 
sought  to  raise  by  his  pleadings.  As  the 
case  stood,  the  court  correctly  instructed  the 
jury  to  find  for  appellees,  and  refused  to  per- 
mit an  argument  made  to  them,  for  it  would 
have  been  a  useless  consumption  of  time  to 
have  permitted  a  discussion  of  the  case  b^ 
fore  the  jury,  when  there  was  no  evidence 
that  raised  any  issue  of  fact  that  had  a  bear^ 
ing  on  the  merits  of  the  case.  There  is  no 
error  in  the  judgment,  and  it  will  be  affirmed. 
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Missoxmi  Pao.  Bt.  Co.  «.  Bkottn. 
{Supreme  Court  of  Texas.    Hot.  29, 1889.) 

lUiutOAS  Companies— Injuries  to  Pebsons  on 
Track— iNSTKUCTTONs. 
In  »n  aotion  fwainst  a  railroad  oompany 
for  tta«  killing  of  plalntiiFB  son,  where,  under 
tbe  law,  reoorery  ooald  be  had  only  in  case  of  groa* 
negligence,  a  charee  which  authorixea  the  jury  to 
teueve  that  the  injury  was  caused  by  the  gross 
negligence  of  the  oompany's  employes,  if  they 
oonld  have  avoided  it  by  the  use  of  "ordinary  oare 
and  caution, "  is  fatally  defective. 

Appeal  from  district  court.  Rains  county: 
E.  W.  Terrune,  Judge. 

Whitaker  t/t  Bonner,  for  appellant.  B.  B. 
Perkins,  C.  H.  Yoakum,  and  H.  W.  Martin, 
for  appellee. 

Statton,  0.  J.  Appellee's  son  was  killed 
on  March  28, 1887,  while  on  appellant's  track ; 
and  this  action  was  brought  to  recover  dam- 
ages for  the  injury  resulting  to  the  father. 
The  accident  occurred  about  sundown,  when 
appellant's  train,  just  before  the  son  was 
seen  on  the  track,  was  running  at  a  speed  of 
about  22  miles  an  hour.  The  son  was  lying 
on  the  track  when  first  seen  by  the  employes 
of  appellant,  when  the  train  was  within 
about  100  feet  of  bim;  and  after  he  was  seen 
every  effort  was  made  to  stop  the  train  be- 
fore it  reached  him,  but  this  could  not  be 
done.  How  he  came  to  be  on  the  track  is 
left  in  some  uncertainty.  He  had  been  in  a 
town,  a  few  miles  distant  from  where  the 
accident  occurred,  during  the  diiy ;  and  it  was 
contended  by  appellant  that  while  there,  or  on 
his  way  from  the  town  to  the  place  where  ba 
was  found,  he  became  intoxicated,  and  from 
this  cause  had  fallen  on  the  track.  There  is 
evidence  showing  that  he  was  drinking  while 
in  town,  and  a  bottle  of  whisky,  partly  emp- 
tied, was  found  on  his  person  after  he  was 
injured.  There  was  some  other  evidence 
tending  to  show  that  he  may  have  been  in- 
toxicated when  he  fell  on  the  track,  where 
evidence  was  found  of  facts  which  might  be 
attributed  to  intoxication  or  other  sickness. 
Appellee  contended,  and  offered  some  evi- 
dence to  show,  that  his  son  was  threatened 
with  measles,  or  some  kindred  disease,  and 
went  to  town  for  medicine;  and  his  theory 
was  that  by  reason  of  fever  resulting  his  son 
became  unconscious,  and  fell  on  the  track. 
The  accident  occurred  at  a  place  where  there 
was  no  reason  to  expect  any  one  to  be  on  the 
track,  and  at  a  time  when  the  law  imposed 
on  railway  companies  a  liability  for  an  injury 
resulting  in  death  from  the  negligence  of  an 
employe  only  when  that  was  gross.  In  ap- 
plying the  law  to  the  facts,  the  court  charged 
the  jury  as  follows:  "If  the  jury  believe 
from  the  evidence  that  A.  J.  Brown  was 
killed  by  the  passenger  train  of  defendant, 
and  if  yuu  further  believe  from  the  evidence 
that  the  proximate  cause  of  the  injury  was  the 
gross  negligence  of  the  defendant's  employes 
who  were  operating  its  train,  that  is,  if  you 
believe  that  A.  J.  Brown  was  on  the  track 
of  defendant,  and  the  employes  operating  the 
train  saw  bim,  or  could,  taken  in  connection 


with  such  other  duties  as  they  were  called  on 
to  perform,  by  the  exercise  of  proper  care 
and  attention,  have  seen  him,  and  could,  by 
the  use  of  ordinary  care  and  caution,  have 
avoided  injuring  him,  and  that  such  em- 
ployes failed  to  exercise  reasonable  care  and 
caution,  and  operated  the  train  in  a  manner 
showing  an  entire  want  of  care,  such  as 
would  raise  a  presumption  of  conscious  in- 
difference to  the  consequences,  and  ran  the 
train  over  A.  J.  Brown,  and  killed  him;  and 
if  yon  further  believe  that  plaintiff  had  a  rea- 
sonable expectation  of  receiving  pecuniary 
assistance  from  his  said  son, — ^you  will  find 
for  plaintiff.  But  if  you  believe  from  the 
evidence  that  as  soon  as  the  employes  oper- 
ating the  train  discovered  A.  J.  Brown  on 
the  track,  and  that  as  soon  as  tliey  could,  by 
the  use  of  proper  care,  in  connection  with 
the  performance  of  their  other  duties,  have 
seen  him.  and  that  they  then  did  all  they 
oonld  to  warn  him  of  the  approach  of  the 
train,  and  endeavored,  with  such  means  as 
they  could,  to  stop  the  train,  and  prevent  said 
injury,  and  that  they  were  unable  to  stop  the 
train,  but  the  same  ran  over  and  killed  A..  J. 
Brown,  you  should  find  for  defendant." 

The  jury  were  authorized  from  this  charge 
to  believe  that  the  proximate  cause  of  the  in- 
jury was  the  groSs  negligence  of  the  appel- 
lant's employes,  if  they  could,  in  connection 
with  their  other  duties,  "by  the  exercise  of 
proper  care  and  attention,  have  seen  him, 
and  could,  by  the  use  of  ordinary  care  and 
caution,"  have  .avoided  injuring  him,  and 
that  a  failure  to  use  this  "reasonable  care  and 
caution"  might  evidence  an  entire  want  of 
oare.  The  charge  contains  inconsistent 
propositions.  By  "proper  care  and  atten- 
tion," the  jury  most  likely  understood  to  be 
meant  such  care  and  attention  as  would  have 
avoided  the  accident,  or  at  least  such  care  as 
is  in  another  place  termed  "ordinary  care  and 
caution. "  If  such  proper  care  and  attention, 
or  ordinary  care  and  caution,  was  used,  there- 
could  not  have  been  an  entire  want  of  eare. 
or  such  slight  degree  of  oare  as  oonld  raise  a. 
presumption  of  indifference  to  the  safety  of 
the  deceased.  It  may  be  that  by  the  exercise 
of  ordinary  care  and  caution  the  employes 
could  have  seen  the  deceased  in  time  to  have 
stopped  the  train  before  it  reached  him,  but 
the  failure  to  use  that  degree  of  care  could 
not  fix  liability  on  appellant;  for  it  would 
only  be  responsible  if  its  employes  failed  t» 
use  a  less  degree  of  care.  That  part  of  the 
charge  which  informed  the  jury  under  what 
state  of  facts  appellant  would  be  entitled  to- 
a  verdict  was  subject  to  the  same  objections; 
for  it  informed  the  jury  that  appellant  would 
be  entitled  to  a  verdict  if  Its  employes,  "as- 
soon  as  they  could,  by  the  use  of  proper 
care,"  have  seen  him,  did  see  him,  and  then 
used  suoh  means  as  they  could  to  stop  the 
train.  It  seems  to  us  that  the  charge  was- 
misleading,  and  that  under  it  the  jury  could 
have  had  no  proper  conception  of  the  law  ap- 
plicable to  the  case.  It  is  probably  true  that 
Juries  often  fail  to  apply  correctly  to  the  facta 
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a  correct  charge,  In  which  it  becomes  neoes- 
sarj  to  explain  to  them  the  different  degreea 
of  negligence;  but  it  is  the  right  of  a  d»- 
tendant  who  is  liable  only  when  its  employes 
have  been  grossly  negligent,  to  have  a  charge 
correct  in  this  respect. 

It  is  urged  that  the  evidence  was  insuf- 
ficient to  sustain  the  verdict;  but  in  view  of 
the  ftet  that  the  charge  given  will  require  a 
reversal,  of  the  judgment,  it  is  neither  proper 
nor  necessary  that  we  should  express  any 
opinion  on  that  question.  For  the  error  no- 
ticed, the  judgment  will  be  reversed,  and  tbe 
cause  remanded. 


GrOXTNDS  «.  INORAK. 
(Supreme  Court  af  Texas.  Dea  20, 1889.) 
CosTiNTJAScn — Chattel  MoBTajioss— RBOOBDnio. 
1.  An  application  for  a  oontinuanoe  on  ttie 
ground  of  tae  sbsenoe  of  the  applicant  as  a  wit- 
ness, which  does  not  show  that  by  reasonable  dlll- 
Senoe  he  could  not  have  been  present,  or  that  his 
eposltlon  could  not  have  been  taken,  Is  Insuffi- 
clent. 

3.  In  a  suit  to  foreclose  a  chattel  mortgage  a 
certified  copy  thereof  Is  admissible  in  evidence,  as 
against  the  single  objection  that  it  Is  "a  copy," 
where  Itappears  that  the  original  is  filed  in  another 
county,  ana  cannot  be  withdrawn,  though  Saylss* 
St.  Tex.  art.  SlSOb,  1 8,  regulating  the  r^^traUon 
of  chattel  mortgages,  provides  that  a  copy  of  snoh 
instrument,  certified  oy  the  -clerk,  ahaJl  be  re- 
ceived in  evldenoe  of  the  fact  that  it  was  received 
and  filed  according  to  the  clerk's  indorsement, 
"but  of  no  other  fact. " 

8.  A  certificate  showing  that  the  mortgage 
was  recorded  in  full,  instetid  of  being  deposited 
with  the  clerk  as  provided  by  law,  would  not  ren- 
der the  registration  invalid.  If  the  law  was  other- 
wise complied  with. 

4.  Where  a  chattel  mortgage  contains  a  power 
of  sale,  and  provides  that  costs  incurred  in  selling 
shall  be  paid  out  of  the  proceeds  of  the  sale,  costs 
incurred  by  the  mortgagee  in  an  attempt  to  sell 
which  is  prevented  by  the  wroi^ful  act  of  the 
mortgagor,  are  recoverable  from  mm  in  a  suit  to 
foreclose. 

Appeal  from  district  coart,  Tarrant  coun- 
ty; B.  E.  Beckham,  Judge. 

Action  by  J.  C.  Ingram  against  W.  A. 
Orounds.  Judgment  for  plafntiff,  and  de- 
fendant appeals. 

Wray  A  Stanlep  and  BenUey  <t  Bowytr, 
for  appellant.    B.  P.  Ayret,  for  appellee. 

Statton.  0.  J.  Appellee  brought  tbia 
action  to  recover  the  amount  due  on  «  prom- 
issory note  executed  to  him  by  appellant, 
and  to  foreclose  a  chattel  mortgage  given  to 
secure  It.  The  mortgage  covered  500  head 
of  horses,  and  the  same  number  of  cattle, 
described  by  a  designated  brand,  all  of  which 
In  tbe  instrument  were  declared  to  be  on  ap- 
pellant's ranch,  in  Taylor  couuty;  and  there 
is  nothing  in  the  mortgage,  nor  in  the  rec- 
ord, which  shows  that  the  mortgaged  prop- 
erty was  not  described  with  sufficient  cer- 
tainty to  pass  title  to  specific  property,  had 
the  transaction  been  a  sale,  instead  of  a  mort- 
gage. The  mortgage  contained  a  power  to 
sell  in  case  the  debt  was  not  paid  at  maturi- 
ty, and  the  trustee  attempted  to  collect  tbe 
mortgaged  property  for  the  purpose  of  sell- 
ing it  to  satisfy  the  debt  after  its  maturity, 


but  he  was  threatened  with  vlblanoe  in  case 
he  proceeded,  and  desisted;  and  this  action 
was  brought.  The  mortgage  contained  a 
provision  that  the  costs  incurred  in  selling 
under  it  should  be  paid  out  of  the  proceeds 
of  the  property  when  sold,  and  appellee 
sought  to  recover  a  sum  thus  expended  prior 
to  the  time  the  trustee  was  deterred  from  ex- 
ercising the  power  conferred  on  him.  The 
mortgage,  having  been  acknowledged,  was 
filed  in  the  office  of  county  clerk  for  Taylor 
county,  as  chattel  mortgages  are  required  to 
be.  A  copy  of  that  mortgage,  duly  certified 
by  the  proper  officer,  was  made  an  exhibit  to 
the  petition.  Appellant  pleaded  a  general 
denial,  alleged  that  the  note  covered  usurious 
interest,  and  that  the  property  mortgaged 
was  but  parts  of  stocks  of  cattle  and  horses. 
There  seems  to  have  been  a  verbal  agree- 
ment, looking  to  convenience  of  counsel,  as 
to  time  when  the  cause  should  be  taken  up, 
but  nothing  tending  to  show  that  counsel  for 
appellee  intended  to  waive  the  right  to  trial 
when  the  cause  was  reached  In  Its  order. 
When  the  cause  was  reached,  counsel  for  ap- 
pellee suggested  that  counsel  for  appellant 
resided  in  another  town,  and  that  he  was 
willing  to  pass  the  case  until  another  day,  if 
thereby  his  right  to  a  trial  at  a  future  day  of 
the  term  should  not  be  prejudiced.  Tbe 
court  declined  to  give  that  assurance,  and  the 
trial  began,  when  other  counsel  appeared  for 
appellant,  who  was  permitted  time  to  make 
an  informal  application  for  continuance, 
which  was  overruled. 

■We  do  not  see  tliat  there  was  anything  in 
the  agreement  of  counsel  which  entitled  ap- 
pellant to  a  continuance,  and  in  so  far  aa  it 
was  asked  on  account  of  bis  absence  aa  a  wit- 
ness the  application  was  insufficient,  in  that 
he  did  not  show  that  by  the  exercise  of  rea- 
sonable attention  to  his  own  business  bia 
deposition  could  not  have  been  taken,  or  he 
have  been  present  in  person  to  testify. 

The  certified  copy  of  the  mortgage  at- 
tached to  the  petition  was  offered  in  evi- 
dence, and  objected  to  on  three  grounds: 
(1)  Because  the  description  of  property  was 
not  such  as  to  identify  any  particular  prop- 
erty; (2)  because  it  was  claimed  that  the  cer- 
tificates showed  that  tbe  mortgage  bad  been 
recorded  in  full,  instead  of  being  deposited 
with  the  clerk,  as  is  provided  by  law  for  tbe 
registration  of  chattel  mortgages;  (3)  "be- 
cause the  Instrument  offered  is  oojy  a  copy, 
and  not  the  best,  or  primary,  evidence." 
The  mortgage  described  the  property  cov- 
ered by  it  with  as  much  particularity  and  pre- 
cision as  is  usual  or  necessary  in  the  descrip- 
tion of  such  property;  and,  if  unoertaintiy 
exists,  this  arises  from  facts  extrinsic  the  in- 
strument, which  are  not  shown  by  the  record 
before  us.  What  the  effect  of  such  uncer- 
tainty of  description,  if  shown,  would  b«,  it 
is  not  now  necessary  to  consider. 

The  certificates  to  the  copy  of  the  mortgage 
offered  do  not  show  that  it  was  registoed  or 
recorded  otherwise  tlian  is  required  by  the 
law  regulating  the  registration  of  chattel 
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mortgage;  but,  if  it  was  sliown  that  It  was 
recoitled  in  full,  this  would  not  render  the 
registration  invalid.  If  the  law  regulating 
the  registration  of  such  instruments  was  otb- 
erwise  complied  with.  The  inference  from 
the  certificates  is  that  the  law  regulating  the 
registration  of  chattel  mortgages  was  com- 
plied with.  Tlie  law  regulating  the  regis- 
tration of  chattel  mortgagi'S,  among  ottier 
things,  provides  that  "a  copy  of  any  such 
originiil  Instrument,  or  of  any  copy  thereof, 
80  filed  as  aforesaid,  certified  to  by  the  clerk 
in  whose  o£Bce  the  same  shall  have  been  filed, 
shall  be  received  in  evidence  of  the  fact  that 
such  instrument  or  copy  was  received  and 
filed  according  to  the  indorsement  of  the 
clerk  thereon,  but  of  no  other  fact."  Sayles' 
St.  Tex.  art.  S190&.  §  8.  The  law  provides 
that  an  original  chattel  mortgage  may  be 
filed  as  was  done  in  this  case;  and  we  see  no 
good  reason,  when  this  mortgage  has  been 
acknowledged  or  proved  for  registration  in 
the  ordinary  mode,  and  the  original  filed  in 
the  proper  office,  why  a  certified  copy  of  that 
should  not  be  received  in  evidence  under  the 
same  rules  which  admit  certified  copies  of 
other  instruments  properly  registered.  There 
may  be  reasons  why  certified  copies  should 
not  be  received  when  only  a  copy  is  filed  with 
the  clerk,  which  the  law  permits  to  be  done. 
The  legislature,  however,  has  declared  that 
certified  copies  "shall  be  received  in  evidence 
of  the  fact  that  such  instrument  or  copy  was 
received  and  filed  according  to  the  indorse- 
ment of  the  clerk  thereon,  but  of  no  other 
fact. "  This  law  has  application  only  to  chat- 
tel mortgages,  and  the  emphatic  language 
used  shows  that  it  was  not  intended  that  the 
statutes  applicable  to  the  use  of  certified  cop- 
ies of  instruments  recorded  under,  the  gener- 
al registration  laws  should  apply.  If  the 
statute  in  question  deprived  the  holder  of  a 
chattel  mortgage  of  all  opportunity  or  means 
to  prove  its  existence  or  contents,  it  ought 
not  to  be  given  effect;  but  such  is  not  its  ef- 
fect. A  mortgagee  is  under  no  obligation  to 
file  the  origin^  mortgage;  but  if  it  has  been 
acknowledged,  as  was  the  mortgage  in  this 
case,  he  may  file  a  copy,  which  will  protect 
his  right  to  a  lien  as  fully  as  though  the  orig- 
inal was  filed.  The  original  may  be  provol 
up  in  such  a  case,  and  used  in  evidence,  un- 
der the  rules  applicable  to  the  proof  and  ad- 
mission of  instruments;  and,  if  the  original 
be  filed,  its  execution  and  contents  may  be 
proved  In  the  same  way.  The  method  of 
making  proof  may  not  be  so  convenient  as  it 
is  in  other  ckses  under  the  laws  r^ulating 
the  admission  of  instruments,  or  certified 
copies  thereof,  when  recorded  undw  the  gen- 
eral registration  laws;  but  this  furnishes  no 
reason  why  effect  should  not  be  given  to  the 
clearly-expressed  intention  of  the  legislature. 
In  Boydston  v.  Morris,  71  Tex.  699, 10  a  W. 
Bep.  331,  it  was  held  that  a  certified  copy  of 
a  chattel  mortgage  should  not  have  been  r^ 
ceived  for  a  purpose  other  than  that  contem- 
plated by  the  statute,  and  that,  "in  order  to 
Mtablish  the  mortgage,  its  execution  should 


-be  proved,  and  the  original  produced,  or  its 
absence  accounted  for. "  A  very  similar  stat- 
ute was  in  force  in  New  York  when  the  case 
of  Bissell  V.  Pearce,  28  N.  Y.  256,  was  decid- 
ed, and  a  certified  copy  had  been  introduced, 
for  the  purpose  of  showing  an  executed 
mortgage  and  its  contents;  but  the  court, 
after  saying  that  it  was  admissible  for  some 
purpose,  said:  "But  evidence  of  what?  The 
statute  answers,  of  the  tact,  only,  that  such 
instrument  or  copy,  and  statement,  were  re- 
ceived and  filed  according  to  the  indorsement 
of  the  clerk  thereon,  and  of  no  other  fact. 
And  so  also  as  to  the  original  indorsement 
by  the  derk.  It  is  to  be  received  in  evidence 
only  of  the  facts  stated  in  such  indorsement. 
Such  evidence  is  no  proof  of  the  existence  of 
the  mortgage."  If  the  attention  of  the  legis- 
lature be  called  to  the  statute  In  question,  it 
would  no  doubt  place  it  in  harmony  with 
other  statutes  permitting  original  instru- 
ments properly  recorded  to  be  used  in  evi- 
dence without  further  proof  of  their  execu- 
tion, and  permitting  certified  copies  of  duly- 
recorded  instruments  to  be  used  under  given 
circumstances;  but  so  long  as  the  statute 
stands  this  court  must  give  effect  to  the  dear- 
ly-expressed intention. 

It  does  not  follow  from  this,  however,  that 
the  court  bdow  erred  in  admitting  the  copy 
over  the  objections  urged  to  it.  The  very  ob- 
jections made  are  those  to  be  here  considered. 
The  objection  was  that  the  paper  offered  was 
a  copy,  and  not  that  it  was  not  a  true  copy 
of  the  original,  nor  that  the  paper  of  which 
it  purported  to  be  a  copy  was  not  shown  to 
have  been  executed  by  appellant.  It  is  shown 
that  the  paper  of  which  that  offered  in  evi- 
dence purports  to  be  a  copy  was  filed  in  the 
office  of  the  county  clerk  of  Taylor  county, 
and  that  cannot  be  withdrawn.  Thus  is  the 
non-production  of  the  original  sufficiently  ac- 
counted for  on  the  trial  of  this  cause  in  Tar- 
rant county.  The  objection  that  it  was  "a 
copy"  is  not  equivalent  to  one  that  it  was 
not  shown  to  be  a  true  copy,  but  carries  with 
it  the  implication  that  such  was  conceded  to 
be  its  true  character.  Appellee,  not  being 
able  to  produce  the  original,  because  a  filed 
paper  in  another  county,  was  entitled  to  in- 
troduce such  secondary  evidence  as  was  avail- 
able. That  a  proved  copy  would  have  been 
admissible,  the  execution  of  the  original  be- 
ing shown,  under  the  circumstances  of  this 
case,  cannot  be  questioned;  and,  had  the  ob- 
jection been  that  the  execution  of  the  orig- 
inal had  not  been  proved,  or  that  the  paper 
offered  was  not  shown  to  be  a  true  copy,  then 
the  objection  should  have  been  sustained,  un- 
less the  proof  was  made.  If  either  of  these 
objections  had  been  made,  the  record  leaves 
no  doubt  that  they  would  have  been  obviat- 
ed by  proper  evidence,  if  this  was  not  actu- 
ally done.  The  attorney  who  wrote  the  mort- 
gage testified  on  the  trial  to  that  fact,  and 
ttfat  it  was  signed  by  appdlant;  and,  had 
there  been  an  objection  based  on  the  want  of 
proof  of  execution  of  the  original,  or  of  the 
correctness  of  the  copy  offered,  appdlee  would 
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have  had  an  opportunity  to  make  these  mat- 
ters clear,  and  beyond  controveray.  The  ob- 
jection raised  neitlier  of  these  questions,  but 
did  raise  the  single  question  wliether  the  copy 
could  be  used  in  absence  of  the  original.  On 
that  qaestion  the  court  below  ruled  correctly. 
The  court  below  correctly  ruled  that  ap- 
pellee was  entitled  to  recover  such  sum  as  he 
had  in  good  faith  expendt-d,  in  accordance 
with  the  terms  of  the  mortgage,  in  an  effort 
to  sell  the  property  as  therein  provided, 
which,  however,  was  prevented  by  the  wrong 
of  appellant,  who  forced  the  more  expensive 
foreclosure  through  the  courts.  There  is  no 
error  in  the  judgment,  and  it  will  be  af- 
firmed. 


Johnson  v.  Flint  et  al. 

(Supreme  Court  of  Texas.    Deo.  10, 1889.) 

Statdtb  or  7iuDj>8— PLBAsnra — AsBjamts^T  aw 
Bbbobs— Nbwlt-Dibcovzrid  Evjdescx. 

1.  The  statute  of  frauds  is  available  as  a  de- 
fense In  trespass  to  try  title  though  not  pleaded, 
nnder  Rev.  St.  Tex.  art  4798,  providing  tbat  under 
tbe  plea  of  not  guilty  the  defendant  may  give  in  evl- 
denoe  any  lawful  defense,  except  that  of  limita- 
tion. 

2.  An  assignment  of  error,  preeentlBg  the  prop- 
ositions that  '^he  ezeonUon  of  an  instrument  of- 
fered was  sulBclently  proved^  "that  the  terms  of 
the  Instrument  make  It  a  sufficient  memorandum 
of  sale  of  the  land, "  et& ;  and  tbat  "the  recitals  of 
the  Instrument  show  tbat  the  vendor  and  vendee 
were  tenants  in  common  of  the  land  Itself,  "—does 
not  snffldently  point  out  any  particular  ruling  of 
Which  appellant  complains,  his  brief  not  In  any 
way  showing  by  whom  or  for  what  purpose  the  in- 
strument was  offered,  the  objection  to  it,  nor  the 
ruling,  U  any,  thereon, 

8.  From  an  instrument  offered  on  plaintiff's 
motion  for  a  new  trial  on  the  ground  of  newly-dis- 
oovered  evidence,  it  appeared  that  plaintiff,  a  mi- 
nor, bad  inherited  tiie  land  in  qnestion ;  that  it  had 
been  sold  by  order  of  court  on  a  credit,  and  the 
purchase  money  secured  by  lien  on  the  land,  the 
mstrument  being  the  release  given  by  the  guard- 
ian on  the  payment  of  the  purchase  money.  Held 
that,  though  this  wonld  have  proved  that  plaintUt 
once  owned  the  land,  it  would  also  have  shown  that 
It  had  been  transferred,  and  tbe  proceeds  paid  to 
her  estate,  and  was  therefore  not  sufficiently  ma- 
terlaL 

i.  The  release  had  been  recorded  in  the  court 
several  years  before  the  suit  was  brought,  but  the 
motion  stated  that  its  existence  was  unknown  to 
plaintiff  at  tbe  time  of  the  trial,  and  that  he  had 
examined  the  records  for  instruments  affecting  the 
land  in  question  without  disooverlng  it,  but  states 
no  reason  for  his  failure  to  discover  It.  Meld,  that 
proper  diligence  to  discover  it  was  not  shown. 

Commissioners'  decision.  Appeal  from  dis- 
trict court,  Tarrant  county;  B.  £.  Beckham, 
Judge. 

Trespass  to  try  title  by  Bobert  6.  Johnson, 
as  guHrdian  of  Minnie  K.  Williams,  a  minor, 
against  Joseph  L.  Flint  and  others.  Plain- 
tiff appeals  from  a  judgment  for  defendants. 
Bev.  St.  Tex.  art.  4793,  provides  that  "under 
such  plea  of '  not  guilty '  [trespass  to  title]  tlie 
defendant  may  give  in  evidence  any  lawful  de- 
fense to  the  action,  except  the  defense  of 
limitations,  which  shall  be  specially  pleaded." 

Robert  O.  Johnson,  for  appellant.  Pen- 
dleton, Chapman  ds  Powell,  for  appellees. 

AoKER,  P.  J.  Appellant  broaght  this  salt 
as  guardian  of  the  estate  of  Minnie  B.  Will- 


lams,  a  ^inor,  against  appeUees.  to  recover 
an  nndivided  one-half  Interest  in  IS^  acres 
of  land,  and  for  partition.  Defendants  pleaded 
not  guilty.  The  trial  was  without  a  jury, 
and  resulted  in  judgment  for  defendants. 
The  assignments  of  error  an  not  contained 
in  the  brief,  which  was  filed  before  theamend- 
ment  to  role  29  took  effect.  68  Tex.  X,  S 
S.  W.  Bep.  IIL  The  brief  of  appellant  pre- 
sents the  following  propositions,  "under  tha 
first  assignment  of  error:"  "(1)  The  execu- 
tion of  the  instrument  offered  in  evidence  as 
a  memorandum  of  sale  was  properly  proved. 
(2)  Tbe  terms  of  said  Instrument  make  it  a 
sufflcient  memorandum  of  thesaleof  the  land 
in  controversy  by  David  Boaz  to  J.  K.  B. 
Williams  to  bring  it  within  the  requirements 
of  the  statute  of  frauds.  (3)  The  recitals  of 
said  instrument  show  that  Williams  was  a 
tenant  in  common  with  Boaz  of  tbe  land  it- 
self." 

Under  tbe  first  of  these  propositions,  the 
following  statement  is  made:  "CO.  Cum- 
mings  testified  tbat  he  drew  and  signed  said 
instrument  by  authority  of  David  Boaz.  and 
at  his  request,  and  that  the  facts  set  forth  in 
said  instrument  were  furnished  him  by  said 
Boaz."  No  statement  is  made  under  either 
of  tbe  other  propositions.  It  does  not  appear, 
even  inferentially,  from  the  brief,  by  whom 
this  instrument  was  offered,  or  for  what  pur- 
pose, or  what  objection  was  made  to  it,  if 
any,  or  whether  the  oourt  ever  made  any  rul- 
ing in  regard  to  it.  It  devolves  upon  appel- 
lant to  call  the  attention  of  this  court  to  the 
rulings  of  the  court  below  of  which  be  com- 
plains, and  the  rules  plainly  point  out  the 
manner  in  which  he  shall  do  this.  We  think 
it  obvious  that  these  propositions  do  not  point 
out  any  particular  ruling  of  tbe  court  below. 
Bules  29,  81;  Mynders  t.  Ralston,  68  Tex. 
499,  4  S.  W.  Rep.  854. 

Tbe  brief  contains  the  following  "proposi- 
tion under  second  assignment:"  "The  judg* 
ment  should  have  been  in  favor  of  plaintiff. 
The  statute  of  frauds  must  be  invoked,  to  be 
available  as  a  defense. "  Under  the  plea  of 
not  guilty,  the  defendants  had  the  right  to 
interpoee  any  defense,  except  limitation. 
Bev.  St.  art.  479S. 

By  a  proposition,  "under  the  third  assign- 
ment," it  is  contended  that  plaintiff's  motion 
fbr  new  trial  should  have  been  granted,  be- 
cause "the  deed  of  release  attached  to  plain- 
tiff's motion  recites  a  sale  of  the  land  in  con- 
troversy by  Boaz  to  Williams  for  a  valuable 
consideration,  and  said  lecitais  are  valid  evi- 
dence, as  against  defendants,  of  plaintifl(*s 
title."  There  is  no  statement  under  this 
proposition,  but  we  find,  from  an  examina- 
tion of  the  record,  that  tbe  release  referred 
to  was  duly  recorded  in  Tarrant  county,  sev- 
eral years  before  this  suit  was  brought,  and 
the  motion  does  not  show  any  reasonable  ex- 
cuse for  tbe  failuro  to  use  it  in  evidence  on 
the  trial.  If  it  was  thought  Important  to  do 
so.  The  motion  states  that  the  existenoe  of 
the  Instrument  was  not  known  to  plaintiff  at 
the  time  of  the  trial,  and  that  plaintiff  had 
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examined  the  records  for  instruments  of  writ- 
ing affecting  the  land  in  controversy,  but 
failed  to  discover  it.  No  reason  is  stated  for 
the  failure  to  discover  the  record  of  the  in- 
strument. It  appears  to  have  been  regularly 
recorded,  and,  if  so,  the  exercise  of  ordinary 
diligence  vrould  have  discovered  its  existence. 
To  authorize  granting  a  new  trial  on  the 
ground  of  newly-discovered  evidence,  it  must 
appear  that  the  party  seeking  it  has  exer- 
cised proper  diligence,  and  that  the  failure 
to  produce  ihe  evidence  on  the  trial  was  not 
due  to  any  neglect  on  his  part.  The  newly- 
discovered  evidence  must  also  be  materiiU. 
It  appears  from  the  recitations  of  the  release 
referred  to  that  plaintiff's  minor  ward  iniier- 
ited  from  her  father  a  liaif  interest  in  the  land 
which  be  held  under  parol  contract  of  pur- 
chase, and  that  her  interest  was  sold  by  au- 
tliority  of  an  order  of  the  probate  court,  on  a 
credit  of  one  year,  the  purchase-money  note 
being  secured  by  lien  against  the  land,  and 
that  the  purchase-money  note  was  paid  to 
lier  guardian,  and  the  instrument  referred  to 
was  his  release  of  the  Hen  against  the  land. 
If  the  instrument  would  have  proved  that  the 
minor  ward  of  plaintiff  bad  once  owned  a 
half  interest  in  the  land,  it  would  also  have 
proved  that  that  interest  had  been  disposed 
of,  and  that  her  estate  received  the  proceeds. 
We  think  the  motion  for  new  trial  was  in- 
sufiicient,  both  upon  the  ground  of  diligence 
and  materiality  of  the  newly-discovered  evi- 
dence, and  that  there  was  no  error  in  over- 
ruling it.  We  find  no  error  in  the  record, 
and  are  of  opinion  that  the  judgment  of  the 
court  Yxiov/  should  be  affirmed. 

Statton,  C.  J.  Beport  of  the  oommis- 
sion  of  appeals  examlneu,  their  opinioD  adopt- 
ed, and  the  judgment  affirmed. 


Gulf,  G.  &  S.  F.  By.  Go.  e.  Breitunq. 

{Supreme  Cowrt  of  Texas.    Jan.  10, 1890.) 

BAII.W1.T  Comfahibs— AoaiDiRTg  ^r  Cbouimos. 

1.  AsplalotlS  was  about  to  drive  aoross  the  de- 
fendant's tracks,  after  havioff  exercised  due  care 
to  ascertain  the  approach  of  trains,  the  sudden 
approach  of  a  train,  which  she  had  not  noticed, 
frightened  her  horse.  In  consequence  of  which  she 
was  thrown  from  her  buggy.  Rev.  St.  Tex.  1879,  art. 
42S2,  imposes  a  penalty  on  a  railroad  company  for 
the  failure  to  ring  the  bell  or  blow  the  wnlstle  at 
load  and  street  crossings,  and  provides  that  the 
company  shall  be  liable  for  all  damages  sustained 
by  reason  of  such  neglect.  Held,  that  a  charge 
to  the  effect  that  the  failure  to  comply  with  these 
requirements  at  the  crossing  at  which  pltdnUlt 
was  injured  was  jnirtM  facie  evidence  of  negli- 
gence, making  the  company  liable  for  the  injary 
if  it  occurred  without  any  fault  of  plaintiff,  is  cor- 
rect. 

2.  An  instruction  that,  "it  the  train  was  run- 
ning at  a  rate  of  speed  greater  than  that  limited 
by  an  ordinance  of  the  city,  and  in  excess  of  what 
an  ordinarily  sicillfnl  and  prudent  man  engaged  in 
the  buBinesa  would  employ,  in  view  of  the  prob- 
able danger  at  the  crossing,  and  if,  in  consequence 
of  this  speed,  the  train  came  so  close  to  plaintiff's 
horse  that  plaintiff  was  thrown  from  the  buggy 
in  consequence  of  the  horse  becoming  frightened, 
and  plaintiff  did  not  contribute  directly  to  her  in- 
jury, then  defendant  is  liable, "  is  correct. 

v.l2s.w.no.2y— 71 


Appeal  from  district  oonrt,  Harris  countjr; 
Masterson,  Judge. 

Action  by  Mary  Breitling  against  the  Gulf, 
Colorado  &  Santa  Fe  Bailway  Company  for 
personal  injuries.  The  company  appeals 
from  a  judgment  for  the  plaintiff.  Bev. 
St.  Tex.  1879.  art.  4232,  provides  that  "a 
bell  of  at  least  30  pounds  weight  or  a  steam- 
whistle  shall  be  placed  on  each  locomotive 
engine,  and  the  bell  shall  be  rung  or  the 
whistle  blown  at  the  distance  of  at  least  80 
rods  from  the  place  where  the  railroad  shall 
oross  any  road  or  streftt,  and  to  be  icept  ring- 
ing or  blowing  until  it  shall  have  crossed  such 
road  or  street,  or  stopped,  under  a  penalty  ot 
Qfty  dollars  for  every  neglect,  to  be  paid  by 
the  corporation  owning  the  railroad,  one-half 
thereof  to  go  to  the  informer,  and  the  other 
half  to  the  state,  and  also  be  liable  for  aU 
damage  which  shall  be  sustained  by  any  per- 
son by  reason  of  such  neglect." 

Jonea  &  Gamttt,  for  appellant.  Qoldr 
thtoaite  &  Etoing,  toi  appellee. 

SxATTON,  C.  J.  The  evidence  shows  that 
appellee  was  injured  whlln  attempting  to 
cross  a  street  in  the  city  of  Houston  over 
which  appellant's  railway  runs;  that  there 
were  several  tracks  in  the  street,  all  of  which, 
perhaps,  but  one.  on  which  the  moving  train 
was,  vrere  occupied  by  standing  freight-cars, 
which  cut  off  the  view  ot  one  approaching 
the  street  crossing  to  the  right  or  left  until 
within  a  few  feet  of  the  track  on  which  the 
moving  train  was.  The  evidence  Is  conflict- 
ing as  to  the  extent  of  street  crossing  not  oc- 
cupied by  freight-cars,  as  is  it  whether  a  bell 
was  ringing  or  whistle  blowing  as  the  mov- 
ing train  approached  the  street  crossing.  The 
evidence  is  also  conflicting  as  to  the  rate  ot 
speed  at  which  the  train  was  moving  at  the 
time  of  the  accident;  some  witnesses  esti- 
mating the  speed  as  high  as  12  or  15  miles 
per  hour,  while  an  ordinance  of  the  city  for- 
l>ade  the  running  of  trains  at  a  speed  greater 
than  6  miies  per  hour.  The  evidence  for  ap- 
pellee shows  that,  after  having  exercised  due 
care  to  ascertain  whether  a  train  was  ap- 
proaching the  street  crossing,  she  drove  upon 
it,  ignorant  of  the  appioach  of  a  train,  but 
that  when  within  a  few  feet  of  the  track  on 
which  the  train  was  moving  it  came  rapidly 
from  belilnd  the  standing  freight-cars,  when, 
to  avoid  contact  with  it,  she  checked  the 
horse  she  was  driving,  which,  however,  was 
BO  near  to  the  moving  train  that  it  became 
frightened,  and  backed  tlie  vehicle  in  which 
she  and  her  children  were  into  a  ditch,  by 
wliich  it  was  overturned,  and  she  seriously 
injured.  Thecourt  instructed  the  jury  tba^ 
if  the  statutory  requirement  as  to  ringing  of 
bell  or  blowing  of  whistle  on  approaching  the 
crossing  was  not  complied  witli,  this  was 
prima  facie  evidence  of  negligence,  from 
which,  if  the  injury  resulted  without  negli- 
gence on  the  part  of  appellee,  liability  of  ap- 
pellant would  exist.  There  was  no  error  in 
this  charge.  It  clearly  informed  the  jury 
what  the  duty  of  appellant  was,  and  that  a 
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failure  to  perfonn  this  rendered  appellant 
liable  to  appellee  for  all  damages  sustained 
by  reason  of  such  neglect.  Bev.  St.  art. 
4232. 

After  stating  the  ordinance  of  the  city,  the 
court  instructed  the  jury  as  follows:  "Now, 
in  this  case,  if  the  jury  believe  from  the  evi- 
dence, taking  into  consideration  the  ordi- 
iTiiDce  referred  to,  and  all  the  attendant  cir- 
cumstances, that  the  defendant's  agents  and 
servants  in  charge  of  the  train  in  question 
ran'  the  train,  on  the  .occasion  in  question, 
up  to  and  across  Capitol  street  at  a  rate  of 
speed  exceeding  six  miles  an  hour,  and  in  ex- 
cess of  what  an  ordinarily  prudent  and  sklll- 
fal  person  engaged  in  defendant's  business 
would,  in  view  of  the  probable  danger  at  the 
crossing,  have  done;  and  if  the  jury  further 
believe  from  the  evidence  that  the  train  came 
in  close  proximity  to  plaintiff,  as  charged  in 
her  petition,  and  that  the  near  approach  of 
the  train  was  occasioned  by  the  train  run- 
ning at  an  excessive  rate  of  speed,  as  above 
supposed,  and  the  plaintiff  was  thrown  from 
her  buggy  into  the  ditch  at  the  railroad  cross- 
ing in  question,  and  injured,  as  charged  in 
her  petition,  in  direct  consequence  of  her 
horse  taking  fright  at  the  near  approach  of 
tlie  train,  and  that  plaintiff  did  not  contribute 
directly,  by  tier  own  negligence,  to  the  in- 
juries of  which  she  complains, — then  the  de- 
fendant Is  liable  to  the  plaintiff  for  the  loss 
and  damage  if  any,  sustained  by  her  by  reason 
of  such  injuries,  and  the  jury  should  so  find." 
We  see  nothing  in  this  charge  erroneous,  as 
matter  of  law,  applicable  to  the  facts  which 
the  evidence  tended  to  show  existed,  nor  was 
it  in  any  respect  misleading,  when  consid- 
ered in  connection  with  the  other  parts  of  the 
charge. 

The  charge  complained  of  in  the  third  and 
fourth  assignments  of  error  were  correct  as 
matter  of  law,  and  applicable  to  the  state  of 
facts  shown  by  the  evidence  offered  by  ap- 
pellee to  have  existed.  Brief  of  counsel  for 
appellant  does  not  even  suggest  wherein 
these  charges  are  subject  to  criticism.  The 
same  is  true  of  the  charges  referred  to  in  the 
fifth  assignment  of  error.  .  There  was  evi- 
dence which  the  jury  must  have  believed  suf- 
Hcient  to  fix  liability  on  appellant,  and  it  was 
for  the  jury  to  determine  the  truth  In  ref- 
erence to  all  matters  as  to  which  the  evi- 
dence was  conflicting. 

The  verdict  seems  to  us  large,  but,  in  view 
of  the  nature  of  the  injury  shown  to  have 
been  received,  and  its  effect  upon  the  future 
ability  of  appellee  to  earn  a  living,  we  are 
not  authorized  to  hold  it  so  clearly  excessive 
as  to  justify  a  reversal  of  the  judgment. 
The  cause  was  fairly  tried,  and  the  judgment 
will  be  affirmed. 


Lehman  v.  Gajewskt, 

(Supreme  Court  of  Texas.    Jan.  14, 1890.) 

Appeaiablb  Obders. 

Under  Rev.  St.  Tex.  art.  2707,  providingthat 

any  person  aggrieved  by  any  decision,  order,  or 


Judgment  of  tbe  oonnty  oonrt^  or  by  any  onler  of 
the  judge  thereof,  may  appeal  to  the  district  court, 
an  order  setting  aside  a  previous  order,  made  at 
the  same  term,  discharging  a  guardian,  is  not  ap- 
pealable, as  it  is  not  in  its  nature  decisive  of  any  is- 
sue between  the  parties,  to  which  class  of  oioers 
only  the  statute  applies. 

Appeal  from  district  court,  Washington 
county;  C.  C.  Garrett,  Judge. 

Application  to  the  county  court,  by  F. 
Gajewsky,  to  set  aside  an  order,  made  earlier 
in  the  same  term,  discharging  Julius  Lehman 
as  his  guardian.  The  guardian  appealed  to 
the  district  court  from  the  order  granting  this 
application,  and  now  appeals  from  the  dis- 
missal of  the  appeal  in  the  district  court. 

C,  S,  Breedlove,  for  appellant.  Searcy  <& 
Oarrettand  Baatett  <t  Muse,  for  appellee. 

Statton,  G.  J.  Appellant  was  guardian 
of  the  estate  of  appellee,  and  with  the  latter, 
on  the  day  he  reached  majority,  made  a  set- 
tlement, taking  from  him  a  written  acknowl- 
edgment that  be  had  delivered  to  his  wai-dall 
property  theretofore  in  the  guardian's  hands. 
This  paper,  together  with  an  application  for 
discharge,  was  filed  in  the  county  court  hav- 
ing jurisdiction  of  the  matter;  and  on  No- 
vember 24, 1888,  that  court  entered  an  order 
discharging  the  guardian  on  condition  that 
costs  of  the  guardianship  should  be  paid. 
On  December  4th,  appellee  made  an  applica- 
tion to  have  tbe  order  of  Noveml>er  24th  set 
aside  on  tbe  ground  that  the  settlement  on 
which  it  was  made  had  been  obtained  by  false 
representations  made  to  him  by  appellant  in 
reference  to  the  estate  for  which  he  was  lia- 
ble. The  application  set  out  with  some  par- 
ticularity wherein  appellant  had  failed  to  turn 
over  or  account  for  pij^perty  of  appellee  which 
he  had  received  as  guudian.  While  this  mo- 
tion was  pending,  appellant  offered  to  pay  to 
the  clerk  all  costs  of  the  guardianship;  but, 
under  direction  of  the  county  judge,  tbe  clerk 
declined  to  receive  this.  On  December  6th 
the  order  of  Noveml)er  24th  was  set  aside, 
and  from  the  order  doing  this  an  appeal  was 
presented  to  the  district  court,  when,  on  mo- 
tion, the  above  facts  appearing,  the  appeal 
was  dismissed;  and  from  that  ruling  this  ap- 
peal is  prosecuted.  All  tbe  proceedings  re- 
ferred to  occurred  during  the  same  term  of 
the  county  court. 

The  statute  provides  that  "any  person  who 
may  consider  himself  aggrieved  by  any  de- 
cision, order,  or  judgment  of  the  court,  or  by 
any  order  of  the  judge  thereof,  may  appeal  to 
the  district  court,  as  a  matter  of  right,  with- 
out bond. "  Kev.  St.  art.  2707.  This  sUtute 
doubtless  has  application  only  to  such  decis- 
ions, orders,  or  judgments  as  at  the  end  of  a 
term  would  be  held  conclusive,  as  adjudica- 
tive of  some  controverted  question  or  right, 
unless  set  aside  by  some  proceeding  appel- 
late or  revisory  in  its  nature.  The  question 
between  the  parties  in  this  case  is,  has  ap- 
pellant delivered  to  appellee  all  property  and 
funds  which  he  ought  as  guardian  to  deliver? 
Has  he  complied  with  his  obligation  as  guard- 
ian?   He  reported  to  the  court  that  he  had. 
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and  offered  as  evidence  of  that  fact  the  writ- 
ten acknowledgment  of  appellee;  and  on  this 
the  court  directed  his  discharge.  The  county 
eourt,  however,  had  power,  aa  have  all  other 
courts,  during  the  term  at  which  that  order 
was  made,  to  set  it  aside,  if  snch  course  was 
shown  to  be  proper;  and  of  this  that  court 
was  tlie  sole  judge.  In  the  exercise  of  that 
power,  the  order  directing  the  discharge  of 
the  guardian  was  set  aside;  and  the  matter 
now  stands  in  that  court  as  though  the  order 
had  not  been  entered.  There  is  no  order, 
final  in  its  nature,  decisive  of  any  issue  be- 
tween the  parties;  and  nntil  such  an  order 
exists  there  is  nothing  which  can  be  appealed 
from.  There  would  be  as  much  reason  for 
sustaining  an  appeal  from  an  order  granting 
a  new  trial  as  for  sustaining  the  appeal  to  the 
district  court  in  this  case.  The  order  of  De- 
cember 6tb  is  in  effect  one  granting  a  new 
trial,  and  on  it  no  appeal  will  lie.  If,  in  the 
final  settlement  to  be  made  of  the  guardian's 
account,  an  order  be  made  with  which  he  is 
dissatisfied,  he  will  then  have  an  opportunity 
to  appeal.  There  is  no  error  in  the  Judg- 
ment, and  it  will  t>e  aiflrmed. 


Mann  o.  Waixis  et  at. 
(Supreme  Court  of  Texas.    Jan.  14, 1800.) 

EXBOnnON— SAI.B— iNJtmOTIOH. 

A  sale  on  execution,  under  a  judgment 
against  a  firm,  of  the  homestead  of  one  of  Its  mem- 
bers, which  had  been  conveyed  before  the  Jndg- 
ment  creditors  had  done  anything  to  fix  a  lien  on 
the  land,  and  of  which  conveyance  they  bad  notioe 
when  they  levied  their  execution,  will  not  be  en- 
joined, as  the  posseesion  of  the  grantee  will  not  he 
disturbed  by  the  sale,  and  he  has  an  ample  remedy 
in  trespass  to  try  title.     • 

Appeal  from  district  conrt,  Washington 
county;  C.  G.  Gakrett,  Judge. 

Action  by  M.  W.  Mann  against  Wallis, 
Landes  &  Co.,  as  execution  creditors;  Hunt 
&  Co..  composed  of  P.  W.  Hunt  and  M.  V. 
Hunt,  execution  debtors;  and  Dever,  sheriff, 
— to  restrain  the  sale  under  execution  of  cer- 
tain real  estate  purchased  by  plalntiif  from 
P.  W.  Hunt,  and  to  clear  the  title  thereto. 
Flalntift  appeals  from  a  judgment  dissolving 
the  injunction  and  dismissing  the  action. 

Basaett,  Muse  <fi  Mtise,  for  appellant. 
Davidson  d  Minor,  for  appellees. 

Statton,  C.  J.  The  nature  and  result  of 
this  suit,  as  well  as  the  substance  of  appel- 
lant's petition,  are  thus  correctly  stated  in 
brief  of  counsel:  The  appellant,  M.  W. 
Mann,  who  was  plaintiff  in  the  court  below, 
brought  this  suit  to  enjoin  the  sale,  under  an 
execution  in  favor  of  Wallis,  Landes  &  Co., 
against  Hunt  A  Co.,  of  86  1-5  acres  of  land 
claimed  by  the  plaintiff,  and  to  clear  his  title 
thereto.  Wallis,  Landes  &  Co.,  plaintiffs  in 
the  execution;  Hunt  k,  Co.,  composed  of 
P.  W.  Hunt  and  M.  V.  Hunt,  defendants 
therein;  and  Dover,  the  sheriff,  who  was  in 
possession  of  the  writ,  and  had  levied  on  the 
premises  under  it,  and  was  about  to  sell 
tbem, — were  joined  as  defendants.    By  an 


order  of  the  judge,  made  in  chambers,  the 
sale  was  temporarily  enjoined;  but  after- 
wards, on  motion  of  the  defendants  Wallis, 
Landes  &  Co.,  the  court  dissolved  the  in- 
junction and  dismissed  the  bill. 

The  grounds  of  the  motion  were  (1)  that 
the  allegations  of  the  petition  we|p  insuOi- 
cient;  (2)  that  it  did  not  appear  from  the 
petition  that  the  plaintiff  had  not  a  complete 
remedy  at  law;  (8)  that  it  did  not  appear 
that  plaintiff  was  not  a  volunteer  and  inter- 
loper; (4)  that  it  did  not  appear  that  the 
plaintiff  was  entitled  to  any  relief  in  equity; 
and  (5)  that  it  did  not  appear  that  the  plain- 
tiff had  purchased  the  land  before  the  lien  of 
the  defendants  Wallis,  Landes  &  Co.  became 
fixed  thereon. 

The  petition  alleged  that  on  and  prior  to 
the  11th  day  of  November,  1888,  and  down 
to  and  including  the  11th  of  March,  1889,  the 
defendant  P.  W.  Hunt  owned  and  occupied 
the  premises  in  the  controversy,  consisting 
of  86  1-5  acres  of  land,  which  were  part  of 
the  rural  homestead  of  said  Hunt  and  his 
family, — he  (the  said  Hunt)  being  a  citizen 
of  Texas,  and  a  married  man,  and  the  head 
of  a  family;  that  said  Hunt  and  his  family 
were  residing  on  the  premises,  and  occupy- 
ing, using,  and  enjoying  the  same  as  part  ot 
their  homestead;  that  afterwards,  on  said 
11th  of  March.  1889,  said  Hunt,  joined  by 
his  wife,  by  th^r  deed  of  that  date,  conveyed 
said  premises  in  fee  to  the  plaintiff,  whereby 
the  plaintiff  became  and  was  the  owner 
thereof,  of  all  which  the  defendants  had  due 
notice;  that  afterwards,  on  the  10th  of  April, 
1889,  the  defendant  Dever,  sheriff,  etc.,  hav- 
ing in  his  possession  a  writ  otfl.fa.  issued 
out  of  the  county  court  of  Galveston  county 
on  a  judgment  of  that  court  rendered  on  the 

day  of  February,  1889,  In  favor  of 

Wallis,  Landes  &  Co.,  and  against  Hunt  & 
Co.,  for  the  sum  of  $267.06,  with  interest 
and  costs,  by  virtue  of  said  writ  levied  on  the 
premises,  and  advertised  them  for  sale  on  the 
first  Tuesday  in  May,  1889,  and  had  threat- 
ened to  sell,  and  would  so  sell,  unless  r&- 
strained,  etc.;  that  the  premises,  being  the 
homestead  of  the  family  of  said  Hunt  prior 
to  his  said  sale  to  plaintiff,  and  being  there- 
after the  property  of  plaintiff,  were  not  sub- 
ject to  sale  under  said  writ,  but  that  the  sale, 
if  made,  would  cast  a  cloud  upon  the  plain- 
tiff's title,  which  would  interfere  with  the 
sale  thereof,  and  depreciate  its  market  value, 
and  the  rental  value  thereof,  to  the  plaintiff's 
great  and  irreparable  injury;  that,  should  it 
appear  upon  the  trial  of  the  case  that  the 
j^remises  were  not  pAtected  from  forced  sale 
as  part  of  the  homestead  of  the  family  of  said 
Hunt,  the  plaintiff  is  still  the  owner  thereof, 
subject  to  such  rights  as  the  defendants 
Wallis.  Landes  &  Co.  may  have  under  their 
said  judgment  and  execution;  that  the  prem- 
ises were  reasonably  worth  the  sum  of  $1,500, 
being  about  01,200  in  excess  of  said  defend- 
ants' claim,  and  it  is  to  the  interest  of  all  the 
parties,  both  plaintiff  and  defendants,  that 
their  respective  rights  and  interests  in  the 
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property,  and  especially  its  ttaitu  In  respect 
ot  said  claim  of  homestead,  should  be  deter- 
mined in  advance  of  the  proposed  sale  thereof 
under  said  execution,  in  order  that,  should 
the  same  be  held  subject  to  said  judgment 
and  execution,  the  plaintiff  may  liave  an  op- 
portunity to  redeem  the  same  by  payment  of 
the  debt,  and  that  in  tlie  event  of  a  sale  the 
title  of  the  premises  may  he  cleared,  and  bid- 
ders apprised  of  the  status  thereof,  so  as  to 
be  enabled  to  bid  thereon  intelligently,  and 
that  the  same  may  bring  its  fair  value. 

While  there  is  some  conflict  of  decision, 
the  great  weight  of  authority  sustains  the 
proposition  that  a  sale  of  land  under  execu- 
tion will  not  be  enjoined  at  the  instance  of 
one  not  a  party  to  the  execution,  on  the  sole 
ground  that  such  third  person  claims  to  own 
the  property.  To  entitle  such  a  person  to 
injunction,  he  must  show  ttiat  his  right  will 
be  injuriously  affected,  or  that  some  irrepa- 
rable injury  will  follow  if  the  sale  be  made. 
This  is  the  settled  rule  of  this  court.  Carlin 
T.  Hudson,  12  Tex.  203;  Henderson  v.  Mor- 
tiU.  Id.  1;  Whitman  t.  Willis,  51  Tex.  432; 
Piimiton  V.  Davis.  66  Tex.  456, 1 S.  W.  Bep. 
843;  Spencer  v.  Bosenthall,  58  Tex.  4.  It 
was  incumbent  on  apptellaut  to  allege  such 
tacts  as  would  show,  if  the  sale  proceeded, 
that  he  had  not  a  clear  and  adequate  remedy 
in  law  for  the  enforcement  of  any  right  he 
may  have.  The  case  which  his  petition  makes 
is  simply  that  the  property  in  question  was  » 
part  ot  the  rural  homestead  of  P.  W.  Hunt 
and  family  on  March  11,  1889,  when  he  ac- 
quired title  thereto  by  a  conveyance  made  by 
Hunt  and  wife.  If  this  was  true,  title  to  the 
land  vested  in  him  whether  tlie  land  was 
part  of  the  homestead  of  Hunt  or  not.  The 
petition  shows  the  right  of  appellees  to  de- 
pend on  the  fact  that  some  time  in  February, 
1889,  they  recovered  a  judgment  against  a 
firm  of  which  Hunt  was  a  memlier,  under 
which  an  execution  issued  that  on  April  10, 
1889,  was  levied  on  the  land.  It  is  not  shown 
that  appellees  had  in  any  manner  attempted 
to  fix  a  lien  on  the  land  prior  to  his  purchase, 
nor  that  they  claim  to  have  acquired  any  right 
superior  to  his  by  reason  of  the  fact'that  the 
levy  was  made  without  notice  of  his  pur- 
chase; but,  on  the  contrary,  it  is  alleged  titat 
they  had  full  notice  of  his  right.  If  these 
facts  be  true,  appellant  need  not  resort  to  a 
court  of  equity  for  the  protection  of  his  right, 
tor.  his  title  tiaving  accrued  prior  to  the  time 
appellees  are  shown  to  have  acquired  any 
right,  an  action  of  trespass  to  try  title  would 
secure  to  him  every  right  which  he  asserts. 
On  sale  under  executionjfcis  possession  woul^ 
not  be  disturbed.  Wb^her  in  or  out  of  pos- 
session, appellant  could  maintain  an  action 
of  trespass  to  try  title  successfully  against 
any  one  claiming  under  the  sale  sought  to 
be  enjoined,  if  the  facts  are  as  stated  in  his 
petition.  Thomson  v.  Locke,  66  Tex.  383, 
1  8.  W.  Rep.  112.  An  adjudication  of  title 
is  as  effective  in  the  protection  of  right  as  is 
a  decree  in  equity  removing  cloud  from  title. 
If  appellant  intended  to  base  his  right  to  re- 


lief sought  on  the  proposition  that  the  deed 
to  himself  was  not  recorded,  and  that  appel- 
lees derived  notice  of  the  conveyance  to  him 
at  the  time  their  levy  was  made,  or  on  the 
ground  that  appellees  denied  that  the  prop- 
erty was  homestead  at  the  time  he  bought,  ca 
that  he  was  a  bona  fide  purchaser  for  value, 
he  should  have  alleged  such  facts,  and  the 
question  would  then  have  arisen  whether  re- 
sort to  a  court  of  equity  was  necessary  to 
prevent  cloud  upon  his  title.  That  such  is- 
sues were  involved  cannot  be  presumed,  whea 
not  made  by  the  pleadings.  In  Gardner  t. 
Douglass,  64  Tex.  76.  sale  under  execution 
was  enjoined  at  the  prayer  of  husband  and 
wife,  on  the  ground  that  the  property  sought 
to  be  sold  was  the  homestead  of  the  family 
whose  bead  was  defendant  in  execution,  and 
on  the  further  ground  that  the  property  was 
in  part  the  separate  property  of  the  wUe  by 
reason  of  the  fact  that  in  part  it  was  paid  for 
with  her  separate  funds.  The  property  had 
not  been  actually  used  for  homestead  pri(w  to 
the  time  an  abstract  of  the  judgment  under 
which  the  execution  issued,  was  recorded. 
The  decision  in  that  case  is  in  line  with  all 
the  decisions  which  hold  that  injunction  will 
issue  to  prevent  cloud  upon  title,  when  the 
evidence  on  which  the  right  depends  is  not 
of  record,  or  shown  in  the  papers  through 
which  the  right  depends.  In  Van  Batcliff 
V.  Call,  72  Tex.  492,  10  8.  W.  Bep.  578,  the 
facts  were  similar  to  those  alleged  in  this 
case,  except  in  that  case  an  abstract  of  the 
judgment  under  which  the  execution  issued 
haJ  been  properly  rendered  in  the  county  in 
which  the  land  was  situated  before  the  debt- 
or sold  to  the  persons  seeking  tnj  u  n  ction.  The 
question  was  whether  a  homestead  existed 
when  the  abstract  of  judgment  was  filed,  and 
so  continued  until  sale  to  persons  seeking  in- 
junction. It  was  also  alleged  that  the  prop- 
erty was  bought  for  purpose  of  sale.  Injunc- 
tion in  that  case  was  perpetuated  under  the 
rules  which  apply  to  the  granting  of  such  re- 
lief to  prevent  cloud  upon  title.  It  may  be 
desirable  to  appellant  to  know  before  the  sals 
is  made  whether  his  title  will  prevail  over 
one  to  be  acquired  under  the  saie  sought  to 
be  enjoined,  in  order  that  he  may  act  in  ac- 
cordance with  bis  own  best  interest,  but  this 
furnishes  no  sufficient  reason  for  enteitain- 
ing  proceedings  for  injunction  not  authorized 
by  the  (acts  slated.  There  was  no  proposi- 
tion to  amend  when  exceptions  to  the  peti- 
tion were  sustained,  and  it  would  have  been 
foUy  to  permit  the  cause  to  stand  for  a  hear- 
ing on  the  facts,  when,  if  every  fact  alleged 
h^  been  proved,  they  would  have  furnished 
no  ground  for  relief.  There  is  no  error  in 
the  judgment,  and  it  will  be  affirmed. 


Andrews  v.  Akdrews. 
(Supreme  Court  ()f  Texas.    Jan.  17, 189a) 

DrVOBOK— FULLDIHa — llABBU.aB— -Neobobs. 
A  petition  for  divorce  alleging  that  pUlntlC 
and  defendant  are  negroes,  are  husband  and  wlte, 
and  lived  together  as  such  from  August,  1867,  ts 
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AugrnBt,  IfiSS.  and  were  »o  \Mng  together  on  Ab- 
gustlS.  1870,  isbadongenermldemurrer.assbowiog 
no  marriage  previous  to  the  iiUug  oX  the  petition, 
even  if  Act  Tex.  Aug.  15, 1870,  legalizing  marriages 
between  slaves  when  they  had  continuously  lived 
toguther  as  husband  and  wife,  applies  to  marriages 
Intwsea  freed  persons. 

Appeal  from  district  court,  Washington 
county;  J.  B.  McFakland,  Judge. 

Beauregard  Bryan  and  W.  B.  Garrett,  for 
appellant.    Lafayette  Kirk,  for  appellee. 

Gainks,  J.  The  appellant,  as  plaintiff  In 
the  court  below,  brought  this  suit  against  ap- 
pellee for  a  divorce,  and  for  a  division  of 
property  iilleged  to  belong  to  them  in  common. 
A  general  demurrer  was  sustained  to  the 
petition,  and  the  suit  was  dismissed.  In  this 
there  was  no  error.  The  petition  is  insof- 
flcient,  even  upon  general  demurrer.  The 
allegations  in  reference  to  the  marriage  of 
the  parties  are  as  follows:  "ThHt  the  plain- 
tiff nnd  defendant  are  negroes,  are  husband 
and  wife,  and  lived  together  as  husband  and 

wife  from  the day  of  August,  1867, 

until  about  the day  of  Angust,  1885, 

continuously;  having  been  both  precluded  by 
the  laws  of  bondage  from  the  rights  of  matri- 
mony, and  having  been  living  together  in 
such  relations  Angust  15,  1870."  If  the 
petition  had  alleged  that  the  parties  were  hus- 
band and  wife  at  the  time  the  defendant 
committed  the  acts  which  are  complained  of 
as  grounds  for  a  divorce,  it  would  have  been 
SoSclent.  But  the  allegntions  Only  show 
that  they  were  husband  and  wife  at  the  time 
the  petition  was  filed,  and  failed  to  show  at 
what  time  that  relation  was  established.  We 
infer  from  the  briefs  that  it  was  the  object  of 
the  allegations  which  have  been  quoted  to 
aver  that  the  parties  mutually  agreed  pres- 
ently to  become  husband  and  wife  in  1867, 
without  the.  rites  of  matrimony  being  solem- 
nized by  any  one  authorized  by  law  to  perform 
tiiat  ceremony,  and  that  they  had  continued 
ever  sinoe  to  live  together  as  husband  and 
wife,  until  August,  1885.  But  the  averment 
merely  is  that  they  have  continuously  lived 
tf^eiber  as  husband  and  wife  from  1867  to 
li§5.  The  f  aot  tliat  they  have  been  together 
as  husband  and  wife  would  In  some  cases  be 
evidence  of  the  fact  that  that  relation  existed 
between  them.  But  in  pleading  it  cannot  be 
taken  as  the  equivalent  of  an  allegation  of 
marriage.  The  pleading  does  not  contain 
any  statement  that  such  cohabitation  was  in 
pursuance  of  any  oontraetof  marriage.  They 
may  have  lived  together  as  husband  and  wife 
without  being  married.  The  act  of  Angust 
15,  1870,  in  reference  to  persons  who  had 
been  held  in  bondage,  was  intended  to  legal- 
ize the  marriage  between  slaves  when  they' 
had  made  a  present  contract  of  marriage,  and 
bad  continnoosly  lived  together  as  married 
persons  in  pursuance  of  such  contract.  Even 
if  we  should  bold  that  the  statute  applied  to 
marriages  between  freedmen  and  freed- 
women  contracted  In  1867,  (which  we  do  not 
bold.)  the  allegations,  we  think,  would  still 
be  insufflcient  tg  show  a  marriage.    If  it  had 


been  averred,  however,  that  tlie  plaintiff  and 
defendant  mutually  agreed  presently  to  be 
husband  and  wife,  we  would  have  had  the 
question  whether  such  contract,  even  in  the 
absence  of  any  ceremony  by  a  person  author- 
ized to  solemnize  the  rlglits  of  matrimony, 
would  not  have  been  a  valid  marriage  at 
common  law.  But  the  petition  lacks  such 
averment,  and  we  need  not  consider  that 
question.  The  demurrer  to  the  petition  was 
properly  sustained,  and  the  Judgment  is  af- 
firmed. 


0'C!oNMOB  e.  Luna. 

(Suptvme  Court  (tf  Texas.    Jao.  17,  IMO.) 

Trespass  to  Trt  Titls— tTss  asd  Oooxjpatiok. 
Rev.  Bt.  Tex.  art  4794  et  seq.,  provides  that 
In  trespass  to  try  title  the  petition  shall  allege  that 
plaintiff  was  in  nosseaaioo  or  entitled  tosuoh  possee- 
sion,  and  that  the  plea  of  not  guilty  shall  be  an  ad- 
mission that  defendant  was  in  possession  or  claimed 
title  at  the  commencement  of  the  action,  and  that, 
when  it  is  alleged  and  proved  that  one  party  is  ia 
possession,  on  a  finding  for  the  adverse  party  dam- 
agea  shall  be  assessed  for  use  and  occupation. 
Held,  that  a  plea  of  not  gnUty  Is  not  snfflcient  to 
charge  defendant  with  use  and  occupation  from 
the  instituUon  of  suit,  without  proof  of  his  oo- 
oupancy. 

Appeal  from  district  court,  Victoria  county; 
H.  Clat  Pleasants,  Judge. 

Glaet,  CalUnder  dk  Proctor,  tor  appellant. 
Stay  ton,  Kleberg  <£  Dabney  and  Herbert 
WUaon,  for  appellee. 

Hemrt,  J.  This  was  an  action  of  trespass 
to  try  title.  The  defendant  pleaded  not 
guilty.  Judgment  was  rendered  in  favor  of 
plaintiff  for  the  recovery  of  the  land,  and  for 
the  value  of  its  use  and  occupation  from  the 
date  of  the  filing  of  the  original  petition. 
The  only  question  raised  by  the  assignment 
of  errors  relates  to  the  judgment  for  the  value 
of  the  use  and  occupation  of  the  land. 

It  appears  from  a  bill  of  exceptions  that 
no  evidence  was  Introduced  to  show  that  de- 
fendant had  ever  been  in  the  actual  occu- 
pancy of  the  land,  but  the  court  held  that 
their  plea  of  "not  guilty"  was  sufiBdent  to 
charge  them  with  possession,  for  the  purposes 
of  the  judgment,  from  the  time  of  the  insti- 
tution of  the  suit.  We  are  unable  to  concur 
in  this  conclusion.  The  Revised  Statutes 
direct  that  in  the  action  of  "trespass  to  try 
title, "  among  other  things,  the  petition  shall 
state  that  the  plaintiff  "was  in  possession  of 
the  premises,  or  entitled  to  such  poBses.<)ion." 
Other  articles  read  as  follows:  "Art.  4794. 
Such  plea  [not  guilty]  or  any  other  answer 
to  the  merits  shall  be  an  admission  by  the 
defendant,  for  the  purpose  of  that  actioD, 
that  he  was  in  possession  of  the  premises  sued 
for,  or  that  he  claimed  title  thereto  at  the  ti  me 
of  commencing  the  action,  unless  he  states 
distinctly  in  bis  answer  the  extent  of  his  pos- 
session or  claim,  in  which  case  it  shall  be  an 
admission  to  such  extent  only."  "Art.  4808. 
Upon  the  finding  of  the  jury,  or  of  the  court 
when  the  case  is  tried  by  the  court,  in  favor 
of  the  plaintiff  for  the  whole  or  any  part  «t 
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the  premises  in  controversy,  the  judgment 
shall  be  that  the  plaintiff  recover  of  the  de- 
fendant the  title  or  possession,  or  both,  aathe 
case  may  be,  of  such  premises,  describing 
them,  and,  where  he  recovers  the  possession, 
that  he  have  his  writ  of  possession.  Art. 
4809.  Where  it  is  alleged  and  proved  that 
one  of  the  parties  is  in  possession  of  tlie 
premises,  the  court  or  Jury,  if  they  Qnd  for 
the  adverse  party,  shall  assess  the  damages 
for  the  use  and  occupation  of  the  premises; 
and,  if  special  injury  to  the  property  be  alleged 
and  proved,  the  damages  for  such  injuryshall 
be  also  assessed."  "We  think  the  necessary 
construction  of  these  provisions  of  the  law  is 
that.the  admission  of  possession,  by  the  an- 
swer, authorizes  only  a  recovery  of  the  title 
and  possession  of  the  land',  but  that  damages 
for  the  use  and  occupation  of  the  premises 
can  be  recovered  only  when  the  facts  author- 
izing such  recovery  are  alleged  and  proved 
as  other  issues  are  required  to  be.  The  Judg- 
ment is  reversed,  and  the  cause  remanded. 

Statton.  C.  J.,  not  sitting. 


Sabike  &  E.  T.  Bt.  Co.  e.  Brottssard. 

(Supreme  Court  o/  Texas.    Jan.  17, 1890.) 

TbIAI/— REMAIIK8  OF  COUBT— lUlLBOAS  COMPAHIBS 
— COMSTBUOTION— OVBEFLOWINO  IiAlTDS. 

1.  A  remark  of  the  court,  during  the  examina- 
tion of  a  witnes*,  that  he  thought  the  last  half- 
hour  had  been  nnnecessarily  consumed,  and  was 
not  calculated  to  enlighten  court  or  jury,  not  ex- 
cepted to  at  the  time,  will  not  be  considered  on  ap- 
peal, when  the  jury  are  charged  that  they  were 
the  judges  of  the  weight  of  the  testimony,  and  that 
it  was  not  the  province  of  the  court  to  pass  on  that 
question,  or  to  express  an  opinion  as  to  its  value. 

2.  In  an  aotlon  for  damages  from  an  overflow 
alleged  to  have  been  caused  by  improper  construc- 
tion of  defendants'  railroad,  an  instruction  to  con- 
alder  whether  the  water  on  the  land,  Inolnding 
what  fell  as  rain  and  what  was  there  as  overflow, 
would  have  run  oil  in  its  natural  course,  is  not  er- 
roneous as  not  confining  the  jury  to  the  sources 
and  character  of  overflow  alleged  in  the  petition. 

3.  An  instruction  to  consider  whether,  in  such 
case,  the  damage  would  have  occurred  if  the  road- 
bed had  been  so  constructed  as  properly  to  drain 
the  country,  is  not  erroneous  on  the  ground  that 
it  is  the  duty  of  defendant  only  to  construct  Its 
rowl  so  as  not  to  impede  the  natural  drainage. 

Appeal  from  district  court,  Hardin  coun- 
ty; Edwin  Hobby,  Judge. 

Action  by  Moise  Broussard,  against  the 
Sabine  &  East  Texas  Hallway  Company,  to 
recover  damages  for  an  overflow  alleged  to 
have  been  caused  by  the  improper  construc- 
tion of  defendant's  road.  Among  the  as- 
signments of  error  were:  That  the  court 
erred  in  instructing  the  Jury  that,  "in  deter- 
mining the  question  of  defendant's  liability 
to  plaintiff  for  damages,  if  any,  you  will  con- 
sider thequestion  whether  or  not  the  amount 
of  water  on  the  land  south  of  Taylor's  bayou, 
inclusive  of  what  may  have  fallen  as  rain- 
water and  what  was  there  as  overflow  water, 
would  have  run  off  the  land  in  its  natural 
course  of  drainage,  without  the  injury  com- 
plained of,  if  the  defendant's  road-bed  em- 
bankment had  not  been,  as  alleged,  construct- 


ed in  the  form  and  manner  as  alleged  by 
plaintiff;  and  you  may  consider  whether,  if 
plaintiff  has  shown  that  he  has  sustained 
the  losses  and  damages  alleged,  it  would  have 
occurred  if  the  embankment  or  road-bed  of 
defendant  bad  been  so  constructed  as  ko 
pro{)erIy  drain  the  country  south  of  Taylor's 
bayou  into  Sabine  lake  and  pass.  In  that  the 
jury  was  not  thereby  confined  to  the  sources 
and  character  of  overflow  alleged  in  plain- 
tiff's petition,  and  the  charge  imposes  upon 
the  defendant,  as  a  duty,  the  construction  of 
its  road-l>ed  and  embankment  so  as  properly 
to  "drain  the  country"  south  of  Taylor's 
bayou  "into  Sabine  lake  and  pass,"  whereas 
the  duty  of  defendant  was  to  so  construct  its 
road-bed  and  embankment  as  not  to  impede 
the  natural  drainage  of  said  section  of  coun- 
try. Andthatthechargeassumed that  the  nat- 
ural drainage  was  into  Sabine  lake  and  pass. 
The  other  assignments  relied  on  were  as  to 
refusal  to  give  requested  instructions,  and  as 
to  the  BulSciency  of  the  evidence. 

O^Brien  A  John,  for  appellant.  Tom  J. 
Rusaell,,  for  appellee. 

Henbt,  J.  This  suit  was  brought  by  ap- 
pellee to  recover  of  appellant  damages. 
Plaintiff  claims  that  defendant  so  negligently 
constructed  its  railroad  bed,  all  the  way  from 
Taylor's  bayou  to  the  town  of  Sabine  Pass, 
that  when,  in  January,  1885,  there  came 
heavy  rains,  such  as  are  nsual  to  that  region, 
the  water'overflowed  the  south  bank  of  the 
bayou,  and  was  obstructed  in  its  natural  flow 
toward  Sabine  lake  by  said  railroad  bed,  and 
dammed  up,  and  caused  to  accumulate  and 
stand  at  a  great  depth  upon  plaintiff's  land 
for  several  months,  destroying  the  grass,  and 
causing  the  deatli  of  plaintiff's  horses  and 
cattle  then  being  pastured  upon  Sfdd  land. 
There  was  a  verdict  for  plaintiff. 

Appellant's  first  assignment  of  error  is 
that  the  court  erred  in  making  comments  up- 
on the  testimony  of  defendant's  first  witness 
during  said  trial,  in  the  presence  and  hear- 
ing of  the  jury,  to  the  effect  following,  to- 
wit:  "The  last  half-hour,  he  thought,  had 
been  unnecessarily  consumed,  and  was  not 
calculated  to  enlighten  court  or  jury."  It 
appears  that  these  remarks  were  not  excepted 
to  at  the  time  they  were  made,  nor  until  aft- 
er the  court  had  adjourned  for  the  day. 
When  the  remarks  are  considered  in  oonnee- 
tion  with  the  evidence  of  the  witness,  and 
the  subsequent  charge  of  the  court,  by  which 
the  jury  were  told  that  they  were  the  judges 
of  the  weight  to  be  attached  to  the  testimony, 
and  that  it  was  not  the  province  of  the  court 
to  pass  on  that  question,  or  to  express  an 
opinion  as  to  the  value  of  the  testimony  ad- 
mitted, but  they  were  to  be  controlled  by  their 
own  views,  we  do  not  think  the  jury  could 
have  been  improperly  influenced  by  the  re- 
marks. The  proper  time  to  have  taken  the 
exception  was  when  the  remarks  were  made, 
and  in  the  presence  of  the  jury.  If  the  ob- 
jection had  t>een  then  made,  an  opportunity 
would  have  been  furnished  the  court  to  have 
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remored  any  improper  effect  that  they  were 
likely  to  produce  by  pr^er  explanations  to 
the  jury.  Not  bavingVeen  then  taken,  the 
objection  ought  not  to  be  considered  now. 

The  remaining  assignments  of  error  relate 
to  charges  given  and  refused  by  the  court, 
and  to  the  suQlciency  of  the  evidence  to  sup- 
port the  verdict.  The  charge  of  the  court 
furnished  the  jary  with  a  full,  clear,  and  cor- 
rect exposition  of  the  law  applicable  to  the 
issues  made  by  the  pleadings  and  evidence; 
and  the  findings  of  the  jury  are  sufBciently 
supported  by  the  evidence.  The  case  was 
once  before  this  court,  and  was  reversed  and 
remanded.  7  S.  W.  Bep.  874.  The  trial 
from  which  this  appeal  i^  taken  appears  to 
faave  been  conducted  in  accordance  with  the 
opinion  then  expressed.  The  judgment  is 
affirmed. 


Tela  «.  Oubna  et  oZ. 

(Supreme  Court  of  Texas.    Jan.  17, 1890.) 

SxqUSBTRATIOIl— Administkatob  db  Son  Tobt. 

1.  Where,  to  obtain  a  writ  of  sequestration, 
plaintiff  makes  affidavit  that  he  feared  defendant 
wonld  injure,  waste,  or  destroy  the  property,  or  re- 
move it  out  of  the  county,  but  testlfles  on  this  trial 
that  he  did  not  fear  such  thinss,  the  court,  not  hav- 
ing Instructed  the  jury  as  to  what  would  constitute 
a  wrongful  issuance  of  the  writ,  should  give  a  re- 
quested instruction  that  the  mere  existence  of  the 
debt  did  not  authorize  a  sequestration. 

8.  That  the  widow  has  taken  possession  of  the 
community  property  is  not  sufflclent  to  authorize 
suit  against  her  on  a  note  of  her  deceased  husband. 

Appeal  from  district  court,  Duval  county; 
J.  C.  Russell,  Judge. 
Louis  P.  Bryant,  for  appellant. 

Oaines,  J.  One  Ynes  Vela  executed  to 
Torriblo  Guena  &  Bro.,  a  firm  composed  of  ap- 
pellee and  one  Antonio  Guerra,  his  written 
promise  to  pay  them  the  sum  of  $851.5ii,  and, 
to  secure  the  obligation,  in  the  same  instru- 
meut  gave  them  a  lien  upon  his  ranch,  and 
all  personal  property  thereon .  Vela  died  very 
soon  after  the  instrument  was  executed,  leav- 
ing his  wife,  the  appellant,  surviving  him. 
The  debt  having  matured,  and  not  being  paid, 
Ouena  &  Bro.  brought  suit  to  recover  it 
against  the  surviving  widow,  and  sued  out  a 
writ  of  sequestration  against  certain  sheep, 
goats,  horses,  and  cattle  alleged  to  be  subject 
to  the  mortgage.  By  virtue  of  the  writ  the 
sheriff  took  into  his  possession  1,000  sheep, 
140  goats,  and  8  cows.  Before  the  trial  an 
amended  petition  was  flled,  in  which  it  was 
averred  that  the  property  was  sold  by  order 
of  the  court  for  the  sum  of  $453.60,  and  that 
the  net  proceeds,  amounting  to  the  sum  of 
$265.38,  were  deposited  in  court  to  await  the 
determination  of  the  suit.  It  was  also  alleged 
that  Antonio  Guerra  had  died;  and  the  suit 
proceeded  in  the  name  of  appellee,  as  surviv- 
ing partner  of  the  Brm.  After  other  answers, 
the  defendant  pleaded  that  the  writ  of  seques- 
tration was  wrongfully  and  maliciously  sued 
out,  and  prayed  for  damages  actual  and  ex- 
emplary.   The  assignments  of  error  relate 


odly  to  the  issues  made  by  the  plea  in  recon- 
vention. 

The  ground  for  the  writ  of  sequestration 
was  that  the  plaintiff  feared  that  the  defend- 
ant would  injure,  waste,  or  destroy  the  prop- 
erty, or  remove  it  out  of  the  county.  Ap- 
pellee, upon  the  trial,  among  other  things, 
testified  as  follows:  "I  do  not  know  of  any 
attempt  of  the  defendant  to  sell  the  property. 
*  *  *  I  did  not  want  to  wait  until  letters 
of  administration  would  issue,  because  she 
might  waste  or  destroy  the  property.  After 
this  suit  in  sequestration,  defendant  sold 
some  horses.  I  had  no  reasou  to  fear  that  de- 
fendant  would  dispose  of,  destroy,  waste,  in- 
jure the  property  levied  upon,  nor  any  reason 
to  believe  that  she  would  remove  it  out  of  the 
county."  The  defendant  testified  that  the 
sheep  sequestered  were  worth  at  the  time  of 
the  seizure  $1  per  head;  the  goats,  $1  per 
head;  and  the  cows,  $15  each, — and  that  slie 
never  attempted  to  sell,  remove,  injure,  or 
waste  the  property  levied  upon.  The  court 
charged  the  jury,  in  substance,  that  if  the 
writ  of  sequestration  was  wrongfully  issued, 
and  defendant  was  thereby  damaged,  they 
should  give  her  a  verdict  for  her  actual  dam- 
ages; and  that,  if  they  further  found  that  the 
writ  was  also  "sued  out  maliciously,  without 
probable  cause,  and  with  intent  to  injure  de- 
fendant," they  might  also  give  exemplary 
damages.  They  were  not  told  under  what 
state  of  facts  they  should  find  that  the  writ 
had  wrongfully  issued.  The  defendant,  how- 
ever, requested  the  court  to  give  the  follow- 
ing instruction:  "The  jury  are  instructed  that 
they  are  not  to  consider  whether  or  not  the 
note  in  this  case  was  due  and  unpaid,  to  de- 
termine whether  or  not  there  was  probtible 
cause  to  issue  the  writ  of  sequestration  in  this 
case.  The  indebtednessitself  was  no  ground 
to  sequester  the  property  of  Ynes  Vela, 
deceaJsed."  The  charge  given  by  the  court 
was  defective,  and  the  court  should  have  given 
any  proper  instruction  which  supplied  its  de- 
fects. The  defendant  pleaded  non  est  factum 
to  the  writing  sued  upon,  and  in  her  plea  in 
reconvention  denied  all  the  facts  alleged  in 
the  affidavit  made  in  order  to  procure  the  writ. 
The  defendant,  however,  had  the  right,  if  she 
saw  fit,  to  waive  the  issue  as  to  the  justness 
of  the  debt  so  far  as  it  affected  the  question 
of  the  wrongful  issue  of  the  writ.  We  pre- 
sume the  object  of  the  instruction  requested 
by  her  was  to  inform  the  jury  that,  although 
they  might  find  for  plaintiff  upon  thequestion 
of  the  existence  of  the  debt,  yet  they  should 
find  that  the  sequestration  wa.<>  wrongfully 
Issued,  if  they  should  believe  from  the  evi- 
dence that  the  plaintiff,  when  he  procured  the 
writ,  did  not  fear  that  the  defendant  would 
injure,  waste,  destroy,  or  remove  the  property 
from  the  county.  This  is  correct  as  a  legal 
proposition,  and  we  think  the  instruction 
should  have  been  given.  It  would  have  vir- 
tually told  the  jury  that  the  mere  existence 
of  the  debt  did  not  authorize  a  sequestration, 
and  would  have  aided  the  jury  in  arriving  at 
a  proper  verdict.    It  would  have  been  better 
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than  no  charge  at  all  as  to  what  facts  were 
necessary  to  be  proved  in  order  to  show  that 
the  writ  was  wrongfully  issued.  It  is  diffl- 
otilt  to  resist  the  conclasion  that  if  the  jnry 
bad  been  properly  charged  the  verdict  would 
have  been  different.  The  plaintiff  testified 
that  he  di<l  not  fear  that  defendant  would  in- 
jure, waste,  destroy,  or  remove  the  property, 
as  he  swore  in  his  affidavit,  in  order  to  pro- 
cure the  writ;  and  it  is  clear  that  the  defend- 
ant WHS  damaged  by  the  seizure.  There  has 
been  realized  from  the  property  only  $265.88. 
The  defendant  testified  that  Its  value  was 
•1 .260.  It  sold  at  the  sheriff's  s^ale  for  $458.60. 
If  the  sequestration  was  wrongfully  issiMd, 
defendant  has  suffered  actual  damage  to  the 
amount  at  least  of  the  value  of  the  property 
less  the  net  proceeds  of  the  sheriff's  sale.  The 
verdict  of  the  jury  was  contrary  to  the  evi- 
dence. The  judgment  must  be  reversed,  and 
the  cause  remanded. 

There  has  been  no  question  made  in  this 
court  as  to  the  propriety  of  bringing  this  suit 
directly  against  the  surviving  widow  of  the 
deceased  to  enforce  the  pa3rnient  of  the  debt. 
If  Ynes  Yela  lef^  no  children,  the  suit  was 
properly  brought  against  tlie  defendant,  (Rev. 
St.  art.  2165;)  but  otherwise  not.  The  plain- 
tiff could  have  caused  letters  of  administra- 
tion to  issue  upon  the  defendant's  failure  to 
qualify  as  surviving  widow.  If  she  had 
qualified  as  surviving  widow,  so  as  to  admin- 
ister the  community  estate,  then  this  suit 
may  have  been  properly  brought,  {Id.  arts. 
2172,  2181 ;)  but  the  petition  alleges  that  such 
is  not  the  fact,  and  we  need  not  pass  upon  that 
question.  It  is  alleged  that  she  had  taken 
possession  of  the  community  property,  and 
was  controlling  and  managing  it.  But  this 
did  not  give  jurisdiction.  One  who  has  taken 
charge  of  the  property  of  a  decedent  cannot 
be  sued  as  an  executor  de  ton  tort,  under  our 
law.  The  judgment  is  reversed,  and  the  cause 
remanded. 


Pbbsoott  et  al.  v.  Lunasx. 
(Suprtme  Court  of  Teaa*.   Jan.  17, 188a) 

Appbai/— 'WmoHT  o»  Etideitcb— Tbkms  of  Coubt. 

1.  Where  the  eridence  will  sustalTi  the  finding 
of  the  trial  ooart,  that  finding  will  not  tM  revereeo, 
though  a  contrary  oonolusion  would  be  more  Mtis- 
taotory. 

3.  Act  Tex.  April  3, 1889,  changing  the  terms 
of  holding  district  court  in  Gkilia^  county,  and 
providing  that  the  act  shall  take  effect  from  pas- 
sage, is  constitutional,  and,  though  containing  an 
emergency  clause,  does  not  take  effect  until  two 
terms  can  be  held  thereunder  In  the  county  each 
year,  as  provided  by  Ckmst.  art.  6,  %  7.  Following 
Bz  parte  Uurphy,  11  S.  W.  Rep.  487. 

Appeal  from  district  conrt,  Goliad  county; 
H.  Clay  Pleasants,  Judge. 

A.  B.  Petleolas,  for  appellants.  Fly  <& 
Davidson,  for  appellee. 

Hbnby,  J.  This  was  an  action  of  tres- 
pass to  try  title,  instituted  by  appellants  to 
recover  640  acres  of  land,  part  of  the  Caleb 
Bennett  league,  lying  in  Ouliad  county. 
Plaintiffs  alleged  that  their  title  was  acquired 


through  the  five  and  ten  years'  statutes  of 
limitations.  Defej^ant  pleaded  not  guilty. 
The  case  was  trielPwitliout  a  jury,  and  no 
conclusions  of  law  or  fact  were  iiled.  The 
defendants  introduced  evidence  for  the  pur- 
pose of  showing  a  regular  chain  of  title  in 
themselves  from  the  sovereignly  of  the  soil. 
Objections  are  urged  to  tlie  evidence  intro- 
duced to  show  such  title,  which  we  do  not 
deem  it  necessary  to  consider,  because  the 
existence  of  such  title  is  immaterial,  if  plain- 
tiffs have  shown  title  by  limitation,  and  If 
they  have  not  they  cannot  recover.  It  is 
contended  that  plaintiffs  were  entitled  to 
judgment  under  tbeproof  of  their  possession, 
under  their  pleadings  of  both  the  five  and 
ten  years'  periods  of  limitation.  We  are  not 
prepared  to  say  that  the  finding  of  the  judge 
who  tried  the  cause  is  without  suffloient  evi- 
dence to  sustain  it.  The  fact  that,  as  the 
evidence  appears  to  us,  we  would  have  been 
better  satistied  with  the  result  if  the  issue  of 
ten  years'  limitation  bad  been  found  in  favor 
of  plaintiffs,  does  not  authorize  a  reversal  of 
the  cause  under  the  precedents  established  in 
such  cases.  Many  witnesses  were  examined 
orally,  and  the  judge  who  tried  the  cause  had 
opportunities  that  we  do  not  possess  of  esti- 
mating the  credibility  and  weight  of  the 
testimony.  Whatever  impressions  may  be 
suggested  by  the  evidence  as  presented  by  the 
record,  it  is  quite  suggestive  of  conclusions 
sustaining  the  judgment. 

The  case  of  Ex  parte  Murphy,  27  Tex. 
App.  492,  11  S.  W.  Rep.  487,  (decided  by  the 
court  of  appeals  of  this  state,)  construed  the 
act  of  April  2,  1889,  fixing  the  times  of  hold- 
ing the  district  courts  in  the  county  of  Goliad. 
We  concur  in  the  views  expressed  in  the 
opinion  in  that  case,  and  are  of  the  opinion 
that  the  court  rendering  the  judgment  in  this 
case  was  a  legal  court.  The  judgment  is  al- 
firmed. 


Cahill  v.  Tkxas  Mez.  Bt.  Co. 
{Suprems  Court  of  Texa$.  Jaa.  98, 1890.) 
JusTioa  o*  m  PiAoa— Jcriisiotioh— Wattcb. 
After  a  trial  on  the  meilta  in  a  jnstlae^a 
court,  the  defendant  is  preoloded,  on  appeal,  from 
raising  the  (question  of  jorisdiction  on  the  ground 
that  the  complaint  did  not  affirmative^  show  that 
the  premises  in  question  ware  situated  In  the  jus- 
tice's preoinot. 

Commissioners'  decision.  Appeal  from 
district  court,  Nueces  county. 

Forcible  entry  aud  detainer  by  Johanna 
Cahill  against  the  Texas  Mexican  Railway 
Company,  brought  before  a  justice  of  the 
peace,  who,  after  a  trial  by  jury,  gave  judg- 
ment for  the  plaintiff,  from  whiqh  the  de- 
fendant appealed  to  the  district  court.  The 
plaintiff  now  appeals  from  a  judgment  of  the 
latter  court  dismissing  the  complaint. 

Pat.  O^Docharty,  for  appellant.  John  C. 
Russell,  for  appellee. 

OoLLARD,  J.    The  record  does  not  show 

that  defendant  made  any  answer  in  the  jus- 
tice's court;  but  the  judgment  recites  that 
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the  parties  "came  by  their  attoineya,  and  an- 
nounced tliemaelves  ready  for  trial;"  that  a 
)ary  was  duly  impaneled,  who,  "after  hearing 
the  evidence  and  the  argument  of  uoansel, 
retired  to  consider  of  their  verdict, "  etc.  We 
think  this  was  such  an  appearance  and  sub- 
mission of  the  case  upon  the  merits  as  would 
preclude  defendant  from  afterwards,  on  ap- 
peal, filing  a  plea  to  the  jurisdiction,  or  rais- 
ing the  question  by  special  exceptions.  The 
judgment  recites  enough  to  show  that  there 
was  a  trial  on  the  merits;  and,  though  there 
is  no  entry  on  the  justice's  docket  showing 
what  pleas  were  filed  or  made,  we  are  in- 
formed that  there  was  a  trial  upon  sabmis- 
aloD  of  the  evidence  and  tbe  law.  From 
aught  that  appears,  defendant  waited  until 
the  case  was  appealed  to  tlie  district  court, 
and  there  filed  a  motion  to  dismiss  the  com- 
plaint because  it  did  not  afiirmatively  show 
that  the  property  was  situated  in  tbe  precinct 
of  tbe  justice  trying  the  ease.  We  think  he 
had  waived  his  right  to  demur  to  the  juris- 
diction. Rice  V.  Peteet,  66  Tex.  &68, 1  S. 
W.  Bep.  657.  It  will  not  be  presumed  that 
the  justice  failed  to  perform  his  duty  in  en- 
tering oa  his  docket  the  pleadings  insisted  on 
by  the  parties.  Bev.  St.  art.  1573;  Maass  v. 
Solinsky,  67  Tex.  290.  3  S.  W.  Rep.  289.  It 
was  too  late,  after  the  appeal,  to  present  the 
demurrer  for  tlie  first  time.  Chiy  v.  Clay,  7 
Tex.  254.  Had  the  demurrer  or  motion  to 
dismiss  been  presented  in  the  justice's  court 
in  due  order,  it  should  have  been  sustained, 
as  the  statute  requires  the  complaint  to  show 
the  fact  that  the  property  is  situated  in  the 
precinct  where  the  suit  is  brought.  Rev.  St. 
arts.  2443,  2445.  Tbe  complaint  is  merely 
informal,  in  notalleging  a  jurisdictional  fact. 
It  does  not  appear  as  a  fact  that  the  propei-ty 
is  not  situated  in  tbe  precinct  where  the  salt 
was  brought.  If  such  fact  did  affirmatively 
appear,  there  might  be  a  distinction  made^ 
upon  the  ground  that  the  justice  had  no 
power  to  try  the  cause;  but  we  express  no 
opinion  upon  tliat  subject.  We  conclude  tlie 
Judgment  of  the  court  below  should  be  t»- 
versed,  and  the  cause  remanded  for  a  new 
trial. 

Stattok,  C.  J.  Report  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
Judgment  reversed,  and  cause  remanded. 


Bio  Grande  &  E.  P  Bt.  Co.  t>.  Ortiz. 

(^preme  Court  of  Texas.    Jan.  17,  1890.) 

Smikxnt  Dokais— Riohts  ov  Owksk— Blbotios 
ov  Rembdt. 

1.  As  the  Texas  statutes  require  a  railroad 
flompany  to  first  pay  tbe  compensation  before  ap- 
propriating land,  one  upon  whose  land  a  railroad 
oompany  has  entered  wlthont  condemnation  does 
not  lose  uis  lien  or  title  by  recovering  judgment  in 
a  suit  for  damages,  and  may  recover  compensation 
from  the  purchaser  of  the  rights  of  the  first. 

a.  That  in  a  suit  to  foreclose  the  first  mortgage 
bonds  of  the  company  the  judgment  was  rejected 
by  the  court  as  not  being  a  claim  to  be  paid  out  of 
the  proceeds  of  the  ssJe,  does  not  preclude  the 
owner  from  recoveolng  compensation  from  the 


pnrcbaser  at  the  sale^  who  oootlnnes  to  ooonpy  the 

3.  The  amount  of  a  judsTment  recovered  for  en- 
tering upon  land  by  a  railroad  company  is  tbe  prop- 
er measure  of  damages,  as  against  its  successor. 

4.  The  purchaser  of  a  railroad  at  foreclosure 
sale,  under  a  decree  that  tho  purchaser  hold  free 
from  all  liens  and  incumbrances,  Is  not  an  innocent 
purchaser  as  against  one  whose  land  has  been  ap- 
propriated without  oondemnaUon  or  compensation. 

Appeal  from  district  court,  Webb  county; 
J.  G.  Russell,  Judge. 

Atlee  <&  Eamatt  and  A.  L.  McLane,  for 
appellant.     W.  Showalter,  for  appellee. 

GAiKas.  J.  This  suit  was  brought  by  ap> 
peUoe  to  recover  of  appellant  tbe  sum  of 
$800.  The  cause  was  submitted  to  the  court 
under  a  statement  of  facts  agreed  upon  by 
the  parties,  and  resulted  In  a  jadgnaent  for 
plaintiff  for  the  whole  amount  claimed.  The 
statement  agreed  upon  as  the  evidence  in  the 
ease  is  as  follows:  First.  Juan  Ortiz,  as 
plaintiff,  recovered  in  the  district  court  of 
Webb  county,  on  March  27, 1884,  against  tbe 
Rio  Grande  &  Pecos  Railway  Company,  de> 
fen  dan  t,  in  cause  No.  297  on  the  docket  of 
said  court,  a  Judgment,  by  agreement  of  par- 
ties, for  $800,  and  interest  from  date  thereof 
at  8  per  cent.,  besides  costs  of  suit,  for  all 
which  execution  was  awarded,  and  on  which 
judgment  said  plaintiff  paid  all  costs,  to- wit, 
$35.  Second.  In  June,  1884,  execution  was 
issued  and  returned  not  satisfied.  Third. 
The  said  judgment  was  the  measure  of  dam> 
ages  to  the  plaintiff,  Ortiz,  for  right  of  way 
over  his  land  which  the  said  Rio  Grande  & 
Pecos  Railway  Company  entered  and  used  tor 
its  right  of  way  until  succeeded  in  such  use 
of  tbe  land  by  tbe  Rio  Grande  &  Eagle  Pass 
Railway  Company,  which  has  continued  its 
use  of  the  land  to  the  present  time.  Fourth. 
That  said  judgment,  and  no  part  of  it.  has 
been  paid,  and  plaintiff,  Ortiz,  is  still  the 
owner  of  tbe  judgment.  Fifth.  That  at  tbe 
suit  of  the  first  mortgage  bondholders  a  ro- 
oeiver  was  appointed  by  the  United  States 
court  having  jurisdiction  on  April  9, 1884, 
tbe  suit  being  to  foreclose  their  lien  on  tbe 
Rio  Grande  &  Pecos  Railway;  and  the  receiv- 
er took  possession  of  ail  tbe  property  of  said 
road.  Sixth,  Tliat  on  June  11,  1884.  a  spe- 
cial master  in  chancery  was  appointed  by  the 
court,  who  was  directed  to  ascertain  and  re- 
port upon  all  claims  which  might  be  present- 
ed to  him  against  said  railway  company,  and 
of  all  persons  having  or  asserting  any  liens 
or  claims,  by  judgment  or  otherwise,  prior  to 
the  first  mortgage  bonds,  and  upon  all  claims 
entitled  to  preference  of  payment  out  of  the 
proceeds  of  said  railway,  which  was  to  be 
sold  to  satisfy  the  demands  of  the  creditors 
of  said  railroad,  and  the  mortgage  lien  there- 
on foreclosed.  Bevtnth.  That  due  notice  was 
given  to  the  plaintiff  and  all  creditors  to  pre- 
sent their  claims  before  said  master;  that 
plaintiff  presented  said  judgment  to  the  mas- 
ter as  a  claim  to  be  paid  out  of  tbe  proceeds 
of  said  railroad,  which  claim  was  not  allowed 
by  the  court.    Eighth.  That  about  June  20, 
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1885,  the  Rio  Grande  &  Penos  Railway  was 
Bold  by  order  of  the  court,  to  be  held  and  pos- 
sessed by  the  purchaser  free  fiom  all  liens 
and  incumbrances  whatsoever;  and  the  pro- 
ceeds thereof  were  ordered  to  be  applied  to 
the  payment  of  the  mortgage  bonds,  after 
payment  of  all  claims  allowed  by  the  court  as 
having  preference  over  said  bonds.  Ninth. 
That  defendant,  the  Rio  Grande  &  Eagle  Pass 
Railway  CJompany,  is  the  owner  of  all  the 
property  of  the  Bio  Grande  &  Pecos  Railway 
Company,  having  acquired  the  same  by  pur- 
chase at  the  trustee's  sale  made  by  order  of 
the  United  States  circuit  court,  which  order 
decreed  that  the  purchaser  should  acquire 
free  from  all  liens  and  incumbrances  whatso- 
ever. 

It  is  insisted  that  the  Judgment  is  errone- 
ous— First,  upon  the  ground  that  the  plain- 
tiff, having  elected  to  sue  the  Bio  Grande  & 
Pecos  Railway  Company  for  damages  for  ap- 
propriating his  land  without  asserting  his  lien 
in  that  action,  had  waived  the  lien,  if  any  ever 
existed ;  seeond,  for  the  reason  that  his  right 
of  asserting  a  lien,  and  of  claiming  any  recov- 
ery, against  appellant,  was  concluded  by  the 
action  of  the  United  States  court  upon  his 
claim;  and,  third,  because  the  plaintiff,  even 
if  entitled  to  recover  anything,  was  not  en- 
titled to  recover  the  damages  as  assessed  in 
the  former  suit  l>etween  him  and  the  former 
company. 

In  regard  to  the  first  ground,  we  are  of  the 
opinion  that  the  plaintiff  was  not  bound  to 
show  that  he  bad  a  lien  upon  the  property  in 
order  to  maintain  this  action.  As  we  con- 
strue the  statement,  the  Bio  Grande  &  Pecos 
Railway  Company  entered  upon  his  land,  and 
made  use  of  so  much  of  it  as  was  needed  for 
its  right  of  way,  for  railroad  purposes,  with- 
out having  resorted  to  the  method  provided 
by  law  for  its  condemnation  to  that  use.  The 
company,  by  virtue  of  its  franchises,  had  the 
right  to  appropriate  tlie  land,  provided  it  first 
paid  a  just  compensation  to  the  owner,  to  be 
assessed  in  the  manner  prescribed  by  the  stat- 
ute. This  the  plaintiff  could  not  prevent. 
But,  the  company  having  already  occupied 
tlie  land  without  either  the  payment  or  as- 
sessment of  any  compensation,  he  had  two 
methods  of  enforcing  his  rights.  The  first 
was  by  an  action  for  the  recovery  of  the 
land,  which  would  have  forced  the  company 
to  talce  the  statutory  measures  fur  its  con- 
demnation; and  the  second  was  to  bring  a 
direct  action  to  recover  liis  damages  for  the 
appropriation  of  the  land.  Bail  way  Co.  v. 
Benitos,  59  Tex.  826.  An  injured  party 
may  sometimes  waive  a  tort,  and  sue  as  upon 
an  implied  contract;  but  that  is  probably  not 
the  principle  upon  which  the  right  of  action 
should  be  sustained  when  the  owner  sues  for 
his  damages.  At  all  events,  the  case  is 
somewhat  different  from  that  of  an  ordinary 
trespass.  The  ultimate  rights  of  the  parties 
are  that  the  railroad  company  is  entitled  to 
the  easement  in  the  land,  and  the  owner  is 
entitled  to  his  damages.  The  payment  of  the 
damages  is,  however,  a  condition  precedent 


to  the  right*  of  the  company.  No  reason  is 
seen  M'hy,  should  the  company  appropriate 
the  land,  and  should  he  concede  its  right  to 
use  it,  he  should  not  be  permitted  to  sue  for 
the  compensation.  Admitting,  tlien,  that  he 
does  sue  for  bis  damages,  the  question  (ire- 
sents  itself,  what  does  he  concede?  Does  he 
concede  that  the  railway  company  has  ac- 
quired the  easement,  or  merely  that  it  is 
entitled  to  the  right  of  way  upon  condition 
that  it  pay  him  such  compensatory  damages 
as  may  be  assessed  by  the  court?  The  latter, 
we  think,  is  the  extent  of  Iiis  concession.  If 
it  were  necessary  to  apply  the  principle  of 
waiver  of  tort,  and  an  implied  assumpsit,  in 
order  to  maintain  the  action,  it  would  prob- 
ably be  necessary  to  hold  that  the  payment  of 
the  damages  was  not  a  condition  precedent 
to  the  acquisition  of  the  right  to  use  the 
land;  that  the  owner,  having  elected  to  treat 
the  transaction  as  a  contract  for  the  sale  of 
the  easement,  and  having  sued  for  the  dam- 
ages as  the  consideration,  would  be  held  to 
have  affirmed  the  company's  right,  and  would 
be  confined  to  usual  remedies  for  enforcing 
such  contract.  But  we  think  the  transao- 
tlon  should  not  be  treated  as  a  contract. 
The  law  gives  the  company,  by  reason  of 
its  franchise,  the  right  to  an  easement  over 
the  land.  It  gives  the  owner  the  right  to 
his  compensation  in  the  event  the  company 
appropriate  land,  and  it  maltes  the  com- 
pany's right  to  depend  upon  the  precedent 
condition  that  it  first  pays  the  compensa- 
tion. There  is  no  statutory  proceeding  in 
which  the  owner  may  take  the  initiative  in 
order  to  have  his  damag(>s  assessed.  Shonld 
the  railroad  company  disregard  the  statute, 
and  occupy  and  use  the  land  without  taking 
the  proper  steps  for  its  condemnation,  and 
should  the  owner  sue  to  compel  an  assess- 
ment and  payment  of  the  damages,  we  see 
no  reason  why  such  suit  should  be  held  a 
waiver  of  his  right  to  hold  the  land,  with  all 
the  incidents  of  ownership,  until  the  com- 
pensation be  actually  paid.  A  judgment  in 
his  favor  in  such  a  suit  should  be  considered 
merely  an  assessment  and  demand  of  the 
compensation,  until  it  be  in  fact  paid.  We 
are  of  opinion,  therefore,  that  the  appellee's 
title  to  his  land  was  not  affected  by  his  suit 
against  the  Rio  Grande  &  Pecos  Baitwaj 
Company,  and  the  judgment  therein  rendered 
in  Ills  favor,  except  in  so  far  as  the  company 
acquired  the  right  to  pay  the  judgment,  and 
thereby  to  perfect  its  title  to  the  use  of  the 
property.  This  ruling  is  supported  by  the 
well-considered  case  of  Bailroiid  Co.  v.  John- 
ston, 59  Pa.  St.  290,  and  is  in  accordance 
with  the  principles  announced  in  the  follow- 
ing cases:  Gilman  v.  Bailruad  Co.,  40  Wis. 
653;  Pfeifer  v.  Railroad  Co.,  18  Wis.  155; 
Hlbbs  v.  Bailway  Co.,  39  Iowa,  840;  White 
V.  Bailroad  Co.,  7  Heisk.  518;  Gillison  v. 
Bailroad  Co.,  7  S.  C.  173;  Provolt  v.  Bail- 
road  Co.,  57  Mo.  256.  These  principles  are 
that  where  the  constitution  or  statutes  of  a 
state  require  the  payment,  and  not  merely 
the  securing  of  tlie  payment,  of  the  oompen- 
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Bation  before  taking  land  for  a'  public  ose, 
the  paramount  title  remains  with  the  owner 
nntil  the  money  Is  actually  paid,  unless  the 
payment  be  waived;  and  an  efCort  to  enforce 
the  payment  is  not  a  waiver.  As  the  court 
in  Bailroad  Co.  v.  Johnston,  above  cited, 
■ay,  in  speaking  of  the  land-owner's  right  to 
compensation:  "This  is  a  sacred,  constitu- 
tional right,  not  to  be  spirited  away  by 
reflnement."  We  think,  therefore,  that  the 
plaintifF,  by  obtaining  his  judgment  against 
the  Rio  Orande  &  Pecos  Bailway  Company, 
which  was  never  satisfied,  parted  neither 
with  his  title  to  the  land  nor  with  his  right 
to  demand  compensation  therefor  from  an- 
other company  which  succeeded  to  the  rights 
of  the  former,  and  continued  to  use  the 
property. 

We  comp,  then,  to  the  question  whether 
the  plaintifl  should  be  held  concluded  by  the 
order  of  the  United  States  court  which  re- 
jected his  claim.  The  statement  does  not 
snow  with  clearness  what  that  decree  was. 
The  court  could  hardly  have  rejected  it  as  a 
claim  against  therailroad.  It  may,  however, 
have  determined  that  the  plaintiff  did  not 
have  a  lien  which  took  precedence  over  the 
first  mortgage  bonds.  The  court  may  have 
determined  that,  since  the  land  had  never 
been  paid  for,  the  title  still  remained  In  the 
owner;  and,  because  a  sale  ander  an  order  of 
the  court  could  not  pass  the  easement  in  this 
land,  the  plaintifl  was  not  entitled  to  have 
his  judgment  paid  from  the  proceeds.  It 
probably  was  considered  that,  still  holding 
the  title  to  the  land,  the  plaintifl  had  a  suf- 
ficient security  for  his  claim.  We  do  not  un- 
derstand the  agreed  statement  of  facts  to 
show  anything  more  than  that  the  court  de- 
creed that  the  plaintifl  did  not  have  a  lien. 
His  rights  did  not  depend  upon  a  lien.  See 
Sallroad'Co.  v.  Johnston,  supra. 

We  have  not  had  so  much  difficulty  in  de- 
termining that  the  defendant  company  is  lia- 
ble to  ms^e  compensation  for  the  land  as  in 
holding  that  the  former  judgment  should  be 
taken  as  the  measure  of  that  compensation. 
However,  the  defendant  company  has  suc- 
ceeded to  the  rights  of  the  defendant  in  the 
former  suit  by  purchase  of  its  property,  and 
whatever  claim  It  has  to  that  portion  of  its 
road  which  lies  across  plaintiff's  land  it  holds 
in  subordination  to  his  claim  for  compensa- 
tion. In  a  suit  between  him  and  the  old 
company,  that  compensation  has  been  as- 
sessed at  and  adjudged  to  be  8800.  The  pres- 
ent defendant,  claiming  nnder  the  former, 
and  still  occupying  and  nsing  the  land  for 
the  purposes  of  its  railroad,  should  be  held  to 
possess  it  oum  onere;  that  is  to  say,  subject 
to  payment  of  the  damages  assessed  by  the 
former  judgment.  As  the  court  say  in  Bail- 
road  Co.  V.  Johnston,  from  which  we  have 
previously  quoted:  "If,  therefore,  the  orig- 
inal occupant  has  so  managed  its  card  as  to 
escape  payment  nntil  it  has  divested  itself  of 
its  interest  'by  any  form  of  alienation,  its 
alienee,  mediate  or  immediate,  if  it  would  en- 
joy the  uncompensated  right,  must  pay  the 


price  of  it,  unless  it  can  show  an  equity 
growing  out  of  the  conduct  uf  the  owner  of 
the  soil  which  would  estop  him."  The  case 
quoted  from  is  an  authority  in  point.  See, 
also.  White  v.  Railroad  Co..  Gillison  v.  Rail- 
road Co.,  Pfelfer  v.  Railroad  Co.,  previously 
cited. 

It  is  Insisted,  however,  that  at  all  events  the 
defendant  should  be  here  protected  as  a  bona 
ftde  purchaser,  having  no  notice  of  plain- 
tiff's claim.  But  we  fail  to  see  how  one  can 
claim  to  be  an  innocent  purchaser  who  ac- 
cepts a  conveyance  from  a  vendor  who  is  not 
able  to  exhibit  a  title.  A  prudent  person, 
proposing  to  purchase  the  Rio  Grande  &  Pe- 
cos Bailroad,  would  have  looked  to  see  that 
the  company  had  acquired  its  right  of  way 
either  by  purchase  or  condemnation.  We 
find  no  error  in  the  judgment,  and  it  is  af- 
firmed. 


BosT  o.  Missousi  Pao.  Bt.  Co. 
(Supreme  Cowt  of  Texa*.    Jan.  21, 1890.) 

RAILBCiD  COMP^NIIS — FlBBS — IXBTBUCTIONS. 

1.  In  an  aoUon  tor  setting  out  a  fire  by  a  rail- 
road company,  a  oharg:e  as  to  diligence  in  keep- 
ing tbe  lieht  of  way  "free  from  combustible  grass 
and  weeds"  ia  not  erroneous,  as  omitting  other 
material  shown  to  be  near  the  track,  where  an- 
other part  of  the  charge  Instniots  that  it  is  the 
duty  01  railroad  companies  to  "  prevent  the  aooumu- 
lation  of  combustible  material  along  the  right  of 
way." 

2.  A  charge  that  railroad  companies  are  to  use 
suoh  dlligenoe  in  keeping  the  right  of  way  free 
from  combustible  material  asprudent  and  cautious 
"persons"  would  under  like  oircumstanoes,  ia  not 
erroneous  where  negligence  in  a  railiroad  company 
is  defined  to  be  the  absence  of  snoh  care  as  prudent, 
cautious,  and  skillful  "railroad  men"  would  use 
under  similaroiroamstanoes. 

8.  A  charge  that  railroad  companies  are  not  in- 
surers against  loss  by  sparks,  and  uiat  all  that  is  re- 
quired in  attempts  to  prevent  burning  by  sparks  is 
tnat  they  use  the  best-known  spark-arresters,  is 
not  erroneons,  as  omitting  their  duty  to  prevent 
burning  from  cinders,  coals,  and  other  lands  of 
fire,  where  the  jury  are  also  told  that  they  are  to 
use  the  best  appliances  "for  lessening  the  damage 
from  sparks,  cinders,  and  coals. " 

4.  Omission  to  charge  as  to  negligence  of  seo- 
Uonmen  in  going  to  dinner  without  attempting  to 
put  out  the  fire,  though  seeing  it  soon  after  the 
train  passed,  is  not  error,  where  no  such  charge 
is  requested,  and  the  only  negligence  charged  In 
the  petition  is  failnre  to  provide  proper  appliances, 
permitting  aooumolation  of  dry  material,  and  In- 
efflciency  of  the  serranta  operating  the  engine. 

Commissioners' decision.  Appeal  from  dis- 
trict court,  Oalveston  county;  William  H. 
St£WABT,  Judge. 

A.  B.  Buttell  and  F,  Charles  Hume,  for 
appellant.  Willie,  Mott  A  Bollinger,  for 
appellee. 

HoBBT,  J.  Mollle  Rost.  joined  by  her  hus- 
band, John  Bost,  sued  the  Missouri  Pacific 
Bailway  Company  to  recover  damages  for  the 
destruction  of  certain  personal  property  be- 
longing to  her,  consisting  of  houses,  fences, 
and  other  improvements,  near  Clear  Creek 
station,  on  the  line  of  said  company's  rail- 
way, between  Houston  and  Galveston.  Tbe 
destruction  of  this  property  occurred  about 
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the  13th  of  February,  1886;  and  It  was  al- 
leged to  have  been  caused  by  fire  comrannl- 
cated  by  the  engine  of  the  company  to  dry 
grass  and  other  combustible  material  along 
rit'fendant's  track,  thence  spreading,  extend, 
ing  to,  and  involving  plaintiff's  property, 
valued  at  about  89,^12.  The  petition  chained 
the  appellee  with  negligently  permitting  the 
accumulation,  on  and  near  said  track  and 
right  of  way,  of  dry  grass,  weeds,  and  de- 
cayed ties,  along  the  entire  line,  and  special- 
ly at  the  point  of  communication  by  it  of  &rei. 
Gross  negligence  was  alleged  tooonsistof  the 
failure  by  appellee  to  provide  proper  appli- 
ances, etc.,  for  the  prevention  of  the  escape 
of  sparks  and  cinders  from  the  smoke-stack 
and  fnrnace  of  the  engine.  Defendant's  serv- 
ants were  charged  with  InefBdencgr  and  groas 
negligence  in  operating  the  engine,  whereby 
sparks,  etc.,  were  permitted  to  escape  and 
fall  on  said  dry  grass  and  other  combustibles. 
Upon  suggestion  of  a  divorce  of  plaintiff, 
pending  the  suit,  and  disclaimer  of  any  in- 
terest therein  by  John  G.  Best,  the  plain- 
tiff, MoUie  C,  was  permitted  to  prosecute 
the  suit  for  her  own  use  as  a  feme  sole,  and 
in  her  maiden  name  of  Hasselmeyer,  restored 
to  her  by  the  divorce  decree.  On  trial,  ver- 
dict and  judgment  were  rendered  for  defend- 
ant, and  plaintiff's  motion  for  new  trial  be- 
ing overruled,  the  c«se  is  here,  upon  her  ap- 
peal, for  revision. 

There  was  proof  of  the  destruction  by  fire 
of  plaintiff's  property  on  about  February  13, 
1886,  the  value  of  which  was  shown  to  be 
between  eight  and  nine  thousand  dollars. 
The  evidence  most  favorable  to  the  plaintiff 
in  tlie  court  below  is  that  of  the  witness 
King,  who  stated  that  he  was  on  the  13th  of 
February,  1886,  a  section  hand  at  work  for 
the  company,  with  McMullen,  the  foreman, 
piling  tiea  near  the  track.  Saw  the  train  pass 
at  about  11:80  a.  m..  and  about  a  quarter  of 
an  hour  later  he  and  the  section  boss,  Mc- 
Mullen, saw  the  fire  about  400 yards  from  the 
point  at  wliich  they  were  at  work,  between 
the  right  of  way  fence  and  the  track.  As 
soon  as  they  saw  the  fire,  they  went  to  dinner, 
and  a  little  after  1  o'clock,  when  they  re- 
turned, the  fire  was  burning  Butler's  south 
fence.  Witness  and  McMullen  were  the  only 
persons  there.  "They  tore  down  the  fence, 
and  tried  to  put  the  fire  out."  "Along  to- 
wards 2  o'clock  the  fire  spread  rapidly  on  the 
prairie,  going  right  down  on  the  property  at 
Clear  Lake."  This  witness  further  stated 
that  "the  engine,  at  the  moment  of  passing 
him,  was  heaving  sparks  out  of  her  right 
lively.  The  ash-pan  of  the  engine  was  all 
afire, — a  solid  mass  of  red  cinders."  There 
was  evidence  to  the  effect  that  "there  were  a 
few  old  rotten  ties  along  the  right  of  way. " 
There  was  testimony  that  "the  right  of  way 
was  clear  of  dry  grass  at  the  time  of  the  fire; 
it  had  l)een  burned  off  the  preceding  Novem- 
ber." The  appellee  proved  that  the  engine 
referred  to  was  inspected  by  defendant's  in- 
spector of  engines  at  Palestine,  about  50 
hours  prior  to  the  fire.    The  appliances  used 


on  it  for  arresting  sparks  and  cinders  were 
said  to  be  of  the  best.  The  smoke-stack, 
spark-arrester,  and  ash-pan  were  in  good  or- 
der. The  diamond  smoke-stack,  cast-iron 
wire,  and  steel  wire  netting,  to  arrest  spartoi, 
were  oonsiderad  the  best  in  use.  known  to 
railroad  men,  fat  the  prevention  of  the  emis- 
sion of  sparks  and  dndera.  Tlwre  was  evi- 
dence to  the  effect  that  no  iq>plianoe  would 
entirely  prevent  the  escape  of  sparks,  and  al- 
low the  engine  to  make  steam  enough  to  pull 
an  ordinary  train.  The  fireman  on  the  en- 
gine testified  that  he  had  been  on  an  engine 
for  eight  or  nine  years,  and  had  never  been 
able  to  see  sparks  fly  from  an  engine  in  the 
day-time,  and  that  no  one,  standing  by  the 
side  of  the  track,  could  see  the  ash-pan  of  an 
engine  passing  at  the  rate  of  30  miles  an 
hour.  This  engine  had  an  extended  asb-pan, 
with  wire  netting  bolted  down  over  it,  to 
avoid  the  dropping  of  fire.  Such  is  a  aynop- 
sis  of  the  testimony  in  the  case. 

The  errors  assigned  relate  to  the  charge^ 
and  seem  to  oonsist  principally  of  criticisms 
upon  the  supposed  omission  to  submit  in  full 
to  the  jury  all  of  the  issues  made  by  the  evi- 
dence. The  first  error  assigned  is  that  tlie  court 
charged  the  jury  as  follows:  "Bailrosid  com- 
panies are  required  to  use  such  diligence  and 
care  and  prudence  to  keep  their  right  of  way 
as  free  from  oombustibie  grass  and  weeds  as 
prudent  and  cantious  persons  would  under 
simllsr  circumstances;  and  if  you  believe 
from  the  evidence  tliat  the  defendant  was 
guilty  of  negligence  in  this  respect,  and  tbafc 
such  negligence  was  the  cause  of  thedestruo- 
tion  of  plaintiff's  property,  then  the  defend- 
ant company  would  be  liable  to  the  plaintiff 
for  saoh  damages  as  she  sustained  thereby." 
The  first  objection  to  this  instruction  is  that, 
as  there  wss  evidence  tending  to  show  that 
there  were  oombustibie  substanoes  along  the 
right  of  way  other  than  grass  and  weeds,  to 
and  by  which  fire  might  be  communicaiod, 
the  charge  should  have  included  such  "sub- 
stances" in  defining  the  extent  of  the  com- 
pany's duty  in  respect  to  keeping  its  right  of 
way  clear,  etc.  The  other  combustible  sab- 
stances  referred  to  were  the  decayed  ties  men- 
tioned by  some  of  the  witnesses  as  lying  near 
the  track  in  some  places.  In  paragraph  3  of 
the  instructions  requested  by  the  appellee, 
and  given  by  the  court,  the  jury  are  told  ttiai 
"it  is  tlie  dutj  of  railroad  companies  to  pre- 
vent aocamniation  of  oombuatible  material 
along  their  right  of  way,"  etc.  So,  too,  in 
the  preceding  paragraph,  the  language  of 
the  charge  is  that  "the  company  would  not 
be  liable  unless  it  negligently  permitted  the 
accumulation  of  combu^ble  material  along 
its  right  of  way,"  etc  Among  other  duties 
devolved  on  railroads  enumerated  in  tiie 
fourth  paragraph  of  the  charge  is  tliat  they 
"are  to  prevent  the  accumuhition  of  com- 
bustible matei-ial  on  their  right  of  way." 
There  can  be  no  doubt,  from  the  foregoing 
quotations  from  the  charges  given  by  the 
court  to  the  jury,  that  the  assignment  of  er- 
ror is  not  tenable,  because  the  diarge  was 
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given  in  almost  the  language  appellant  con- 
tends it  should  have  been  given. 

It  is  also  objected  to  the  charge  quoted  that 
"the  measure  ot  diligence  imposed  bylaw  on 
the  company,  with  respect  to  the  cleanliness  of 
the  right  of  way,  was  such  as  cautious  rail- 
road operators  would  use  under  like  oircum> 
«tances,  and  not  such  as  would  be  required 
of  prudent  and  cautious  persons  under  simi- 
lar circumstances."  It  is  a  rule  as  familiar 
«8  it  la  fair  that  all  parts  of  a  charge,  having 
ceference  to  the  same  subject,  should  be  read 
«nd  considered  together.  An  omission  com- 
plained of  in  one  paragraph,  abstractly  con- 
sidered, may  be  cured  in  some  other  part  of 
the  charge.  Looking  to  the  deflniUon  of 
negligence  in  a  rai^pad,  in  this  case,  we  find 
it  to  be:  "The  absence  of  such  care  and  pru- 
dence as  prudent,  cautious,  and  skillful  rail- 
toad  men  would  use  under  similar  circum- 
stances." If  there  could  be  any  doubt  tliat 
by  the  term  "prudent  and  cautious  persons" 
used  In  the  charge  quoted  was  meant  "rail- 
rond  operators,"  we  think  it  is  entirely  re- 
moved when  the  paragraph  defining  "negli- 
gence" is  read  In  connection  with  it.  The 
charge  objected  to  was  certiiinly  good  as  far 
4U  it  went,  and,  if  there  was  an  omission, 
-under  the  well-known  rule  in  this  state,  an 
instruction  supplying  the  omission  should 
liaTe  been  requested. 

The  court  instructed  the  Jury:  "Bailroad 
<»mpanies,  however,  are  not  insurers  against 
loss  by  the  destruction  of  property  by  sparks 
«mitted  from  the  smoke-stack;  but  all  that 
-is  required  bji  them  in  attempts  to  prevent 
burning  from  sparks  is  that  they  shall  use 
the  best  known  spark-arresters,  and  keep 
4tiem  in  good  order,  and  operate  their  engines 
4Uid  appliances  without  negligence."  This, 
It  is  claimed,  "limited  defendant's  obligation 
to  the  prevention  of  burning  from  sparks, 
when  it  was  not  less  its  duty  to  prevent  burn- 
ing from  cinders,  coals,  or  other  kinds  of 
fire."  This  assignment  is  not  well  taken, 
^because  the  jury  had  been  instructed,  in  a 
preceding  paragraph,  that  "railroad  com- 
panies are  required  to  use  the  best  appliances 
known  to  slcillf ul  railroad  men  for  the  lessen- 
ing of  the  danger  from  sparks,  cinders,  and 
coals,"  and,  if  they  believe  they  did  not  have 
fluch  appliances,  then  the  company  would  be 
guilty  of  negligence,  and  if  such  negligence 
caused  the  burning,  etc.,  defendant  would 
be  liable.  If  the  proof  had  shown  that  the 
tire  was  occasioned  by  coals  or  cinders,  under 
such  circumstances  as  constituted  negligence 
in  the  coiupany,  the  jury  could  not.  we  think, 
kave  failed  to  understand  from  this  charge 
that  it  would  have  beeu  liable. 

Appellant  also  contends  that,  as  there  was 
"evidence  showing,  or  tending  to  show,  neg- 
ligent omission  of  defeniant's  sectionmen  to 
arrest  or  extinguish  the  fire,  or  to  make  any 
effort  to  do  so,  the  court  prejudiced  the  rights 
of  plaintiff  by  instructing  the  jury,  in  effect, 
in  the  charge  objected  to,  last  mentioned, 
that  defendant's  duty  was  fully  performed  if 
it  used  good  spark  arrestera."    The  state- 


ment in  support  of  this  proposition  is  that 
"Tom  King,  defendant's  section  hand,  saw 
the  train  pass  st  11:80  ▲.  u.,  and  about  a 
quarter  of  an  hour  later  he  and  McMulIen, 
the  section  boss,  saw  the  fire,  about  400  yards 
from  the  point  at  which  they  were  working, 
between  the  right  of  way  fence  and  the  rail- 
road track.  They  were  at  work  500  or  600 
feet  south  of  ButJer's  south  fence.  As  soon 
as  they  shw  the  fire  they  went  to  dinner,  and 
upon  their  return  from  dinner,  a  little  after 
1  o'clock,  the  fire  was  burning  Butler's  south 
fence,  which  they  knocked  down.  "Along 
towards  2  o'clock  the  fire  spread  rapidly  on  the 
prairie,  going  right  down  on  top  of  the  prop- 
ertyat  Clear  Lake.  The flreburned  towards 
Butler's  house,  and  to  the  bay  and  lake."  It 
is  contended  that,  under  these  facts,  the  court 
should  have  Instructed  the  jury.  In  effect, 
that,  if  appellee's  employes  negligently  failed 
to  extinguish  the  fire,  the  company  would  be 
liable.  The  question  of  the  liability  of  a  rail- 
road company  for  the  negligent  failure  of  its 
employes  and  servants  to  extinguish  a  flre, 
caused  alongtheline  of  its  road  by  the  escape 
of  sparka,  etc.,  from  its  engine,  was  elabo- 
rately discussed  in  Bail  way  Go.  v.Platzer,  73 
Tex.  118,1  ag(]  Bail  way  Co.  v.  Donaldson,  78 
Tex.126,'  and  the  authorities  cited  in  the  briefs 
in  the  present  case  reviewed  at  length.  In 
the  case  before  os  we  are  of  opinion  that  the 
court  did  not  err  in  failing  to  charge  upon 
the  question  of  the  negligent  failure  of  the 
appellee's  servants  to  extinguish  the  fire,  be- 
cause to  have  so  charged  would  have  recog- 
nized appellant's  right  to  recover  upon  a  dis- 
tinct ground  of  negligence  not  alleged  in  the 
petition.  The  charge,  it  is  well  settled, 
should  be  limited  to  the  case  made  by  the  pe- 
tition. The  acts  of  negligence  charged  by  ap- 
pellant as  having  caused  the  flre  were  the 
failure  to  provide  proper  appliances,  etc., 
for  the  prevention  of  the  escape  of  sparks, 
etc.,  from  the  smoke-stack  and  funnel; 
and  the  inefSciency  of  the  company's  serv- 
ants in  operating  the  engine;  and  the  com- 
pany's negligence  in  permitting  the  accu- 
mulation of  dry  grass,  weeds,  and  decayed 
ties  along  the  track.  Thejury  found  by  their 
verdict  that  the  appellee  was  not  guilty  of  the 
negligence  complained  of,  and  necessarily 
that  the  fire  was  not  occasioned  thereby.  If, 
however,  these  averments  can  be  considered 
as  sufficient  to  authorize  a  recovery  upon  the 
ground  of  the  negligence  of  said  servants  in 
failing  to  extinguish  the  flre  as  claimed  by 
appellant,  the  charge  complained  of  was,  at 
all  events,  correct  as  far  as  it  went,  and,  if  it 
omitted  to  fully  present  the  issue,  an  instruc- 
tion should  have  been  asked.  No  charge  was 
requested  by  appellant  for  the  purpose  of  sup- 
plying the  supposed  omission,  and  she  is  not, 
therefore,  we  think,  in  a  position  to  complain. 
Again,  the  testi  m  ony  sho  ws  that  the  appellee's 
employes  King  and  McMullen  "tried  to  ex- 
tinguish the  flre  about  1  o'clock;"  that  "the 
wind  was  fresh;"  and  when  it  was  first  dis- 
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covered,  at  about  11:80  o'clock,  it  was  about 
400  yards  from  them.  It  was  not  shown 
that,  by  the  exercise  of  ordlaary  care,  the 
two  employes  referred  to  could  have  put  out 
the  fire.  We  think  the  judgment  should  be 
affirmed. 

Statton,  0.  J.  Report  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
Judgment  affirmed. 


Bush  v.  Johnson  et  al. 
{Court  of  Appeals  of  Kentucky.    Jan.  28, 180O.) 

On  petition  for  rehearing.  For  former  re- 
port, see  ante,  758. 

"Not  to  be  officially  reported." 

J.  W.  Perry  and  T.  R.  Gordon,  for  appel- 
lant. J.  W.  Greene  and  Montgomery,  Lind- 
tay  &  Botts,  for  appellees. 

Pbyob,  J.  Upon  a  review  of  the  case, 
and  with  the  sugf^estions  of  counsel  before 
us  in  their  petition,  we  are  not  inclined  to 
disturb  the  Judgment  rendered  below.  The 
opinion  has  been  modified  in  the  statement 
that  a  part  of  the  original  tract  had  been  sold 
to  satisfy  the  debts  of  a  son-in-law  of  the 
grantor,  when  it  should  have  read,  sold  for 
the  debts  of  one  Bush,  who  was  related  in 
some  way  to  the  family,  or  some  of  its  mem- 
l)ers,  by  marriage.    Petition  overruled. 


Bryant  et  al  v.  Matwell. 
(Court  of  Appeals  of  KentuOty.    June  15, 1889.) 

Appeal  from  circuit  court,  Kenton  county; 
W.  E.  Abthvr,  Judge. 

"Not  to  be  officially  reported." 

E.  H.  Maxwell  propounded  for  probate  in 
the  county  court  of  Kenton  county  the  alleged 
will  of  his  deceased  wife,  Louisa  Maxwell; 
he  being  appointed  executor  therein.  Helen 
Bryant  and  others  contested  said  will.  Pro- 
bate thereof  was  granted  inthe  county  court, 
but  refused  in  the  circuit  court,  to  which  an 
appeal  from  the  county  court  was  taken. 
The  circuit  court  also  refused  the  motion  of 
the  executor  to  be  allowed  the  costs  incurred 
by  him  in  attempting  to  establish  the  will. 
Maxwell  tuok  an  appeal  to  this  court,  and, 
pending  said  appeal  herein  the  contestants 
purchased  Maxwell's  interest  in  his  wife's 
estate,  agreeing  to  pay  his  costs,  including 
his  attorneys'  fees.  The  case  in  this  court 
was  reversed;  and,  all  parties  agreeing  there- 
to, the  mandate  directed  the  court  below  to 
refer  the  Citse  to  its  commissioner,  to  ascer- 
tain the  value  of  the  services  rendered  by 
Maxwell's  attorneys.  From  the  allowance 
for  services  made  by  the  commissioner  and 
the  court  below,  Bryant  and  others  appeal. 

Hallam  &  Myers,  for  appellants.  O'Hara 
(£  Bryan,  for  appellee. 

Pbtob,  J.  We  find  nothing  in  this  case 
of  which  the  appellants  can  complain.    The 


case  was  sent  back  with  directions  to  refer 
the  case  to  the  commissioner  to  tix  the  amount 
of  fees  to  which  the  attorneys  were  entitled. 
O'Hara  &  Bryan  and  Cleary  &  Hamilton  had 
been  employed  to  sustain  the  will  of  Mrs. 
Maxwell,  that  had  been  assailed  by  her  heirs 
at  law;  Maxwell,  the  executor  and  husband, 
being  the  principal  devisee.  The  case  was 
tried  in  the  county  court,  the  circuit  coort, 
and  finally  brought  to  this  court. 

The  value  of  the  property  involved  was  es- 
timated at  from  sixty  to  one  hundred  and  fifty 
thousand  dollars.  During  the  progress  of 
the  litigation  the  case  was  compromised,  or 
the  interest  of  the  husband  purchased  in  by 
the  heirs,  or  some  one  for  them,  with  the 
agreement  on  their  part  or  their  agent  to  pay 
the  attorneys  of  Maxwell  their  fees.  The 
appellees  have  shown  by  the  testimony  of 
various  members  of  the  profession,  and  the 
majority  of  them  conversant  with  the  case 
and  its  history,  tluit  the  two  firms  are  entitled 
jointly  to  $5,000.  The  claim  is  supported 
by  the  decided  weight  of  the  evidence ;  and, 
there  being  no  legal  question  invoivtid,  the 
Judgment  below  is  affirmed. 


Lewis  o.  Lewis. 

(Court  of  AvpeaXe  of  Kentuchu.    Oct.  IB,  1889.) 

Appeal  from  circuit  ooart,  Morgan  ooanty. 
"Not  to  be  officially  reported." 
John  T.  HaztHrtgg,  for  appellant.    John 
B.  Cooper,  for  appellee. 

Pbtob.  J.  This  case  is  brought  here  by  a 
second  appeal.  The  court  below  followed 
the  mandate  of  this  court  in  the  opinion  then 
delivered;'  and  the  matters  set  up  in  the 
amended  pleading  offered  to  be  filed  were  all 
considered  on  the  former  hearing.  Judgment 
affirmed. 


Thompson's  Adm'z  v.  Slam's  Ex*!. 
(Court  of  Appeaie  of  Kentucky-    Nov.  8, 1888L) 

Appeal  from  circuit  court,  Henderson  coun- 
ty. 

"Not  to  be  officially  reported." 

R.  H.  Cunningham,  R.  H.  Thompson, 
and  Aaron  Kohn,  for  appellant.  Broton  A 
Merritt  and  R.  D.  Vanoe,  for  appellee. 

•  Petor,  J.  It  is  apparent  from  the  record 
that  the  personal  representative  of  the  intes- 
tate, in  his  settlement  in  the  year  1866.  ac- 
counted for  all  the  moneys  and  assets  with 
which  he  was  properly  chargeable;  and  from 
the  testimony,  that  he  has  paid  out  to  the 
distributees  their  'distributable  share  of  the 
estate.  The  husband  of  Mrs.  Williams  had 
the  right  to  receive  the  money  to  which  she 
was  entitled;  and,  as  to  Sallie  Thompson, 
Williams  was  evidently  managing  her  busi- 
ness, and,  but  for  bis  embarrassed  condition, 
no  complaint  would  now  be  made  of  the  pay- 
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ment  to  him  by  the  appellee  of  the  moneys 
to  which  she  was  entitled.  The  course  of 
business  connected  with  tliese  payments, 
transacted  as  far  back  as  15  or  20  years,  leaves 
but  little  room  to  doubt  that  it  is  not  so  much 
the  default  of  the  personal  representative  of 
the  intestate  as  that  of  the  trusted  agent  and 
husband,  whose  unfortunate  failure  in  busi- 
ness caused  the  appellants  to  realize  the  loss 
of  their  patrimony.  It  is  now  claimed  that 
the  sum  of  83,428,  credited  to  the  adminis- 
trator, in  his  settlement  of  1866,  as  paid  by 
him  of  the  debts  of  W.  P.  Smith,  or  set  apart 
for  that  purpose,  was  in  fact  never  paid,  and 
that,  the  estate  of  John  Smith,  his  brother, 
was  in  no  event  liable  for  these  debts.  This 
part  of  the  settlement  made  in  1866  was  at- 
tempted to  be  surcharged  more  than  15  years 
after  the  settlement;  and  it  may  be  difficult 
to  explain  satisfactorily,  at  this  late  day,  why, 
or  the  manner  in  which,  this  credit  was  given. 
Some  of  the  parties  who  were  distributees  or 
representing  distributees  were  present  when 
some  of  the  settlements  were  made;  and  it  is 
scarcely  to  t)e  presumed  that  the  county  judge, 
tlie  personal  representative,  and  the  distrib- 
utees would  have  permitted  such  a  large 
credit  when  there  was  no  foundation  for  it. 
Besides,  the  appellee  £lam  says  that  the 
list  of  debts  he  was  to  pay  for  William  Smith 
was  handed  him  by  the  sheriff  or  other  officer. 
He  recollects  some  of  the  creditors,  viz.,  the 
Farmers'  Bank  and  A.  L.  Leslie.  The  list 
was  like  a  subscription  paper,  and  as  be  paid 
each  creditor  he  took  his  receipt  on  this  list, 
and  that  it  has  been  lost  or  misplaced.  He 
lived  near  the  town,  and  was  on  intimate 
terms  with  all  the  parties,  and  abl?to  meet 
his  pecuniary  engagements;  and,  while  the 
evidence  of  its  payment  might  be  more  satis- 
factory, there  is  enough  in  the  record  to  induce 
the  belief  that  the  personal  representative 
was  faithful  to  his  trust.  The  appellant, 
Sallie  Thompson,  may  have  been  wronged 
by  Williams,  but  that  he  was  acting  for  both 
Miss  Thompson  and  bis  own  wife,  and  was 
present,  representing  them,  at  some  of  the 
settlements,  is  apparent;  and,  after  the  lapse 
of  so  many  years,  the  plea  that  Williams 
signed  the  receipts  without  authority  will  not 
avail.  They  all  lived  together.  Williams 
was  a  prosperous  business  merchant,  with  un- 
bounded credit,  and,  as  to  his  wife,  had  the 
full  power,  as  a  matter  of  law,  to  receive  the 
money.  On  the  facts  of  this  record,  the  judg- 
ment was  proper;  and  it  is  not  therefore  nec- 
essary to  pass  on  the  other  questions  raised. 
Judgment  affirmed. 


MoDayid  «.  Statb. 
(Supreme  Court  of  Arkansas.    Jan.  26, 1890.) 
Appeal  from  circuit  court,  Monroe  county; 
M.  T.  Sandbrs,  Judge. 

James  C.  Tappan,  for  appellant.     W.  E. 
Atkinson,  Atty.  Qen.,  for  the  State. 

Pek  Curiam.    This  cause  is  presented  to 
as  upon  the  contention  that  the  verdict  of 


the  Jury  is  not  sustained  by  the  evidence.  A 
conviction  of  murder  in  the  second  degree 
would  have  been  more  satisfactory,  but  there 
was  evidence  upon  which  the  jury  could  find 
a  verdict  for  the  higher  degree.  In  such 
cases,  we  cannot  interfere.  The  judgment 
is  affirmed. 


Raqan  v.  Tatb. 

{Supreme  Court  of  Arkansas.    Nov.  2, 1889.) 

Appeal  from  circuit  court,  Jefferson  coun- 
ty; John  A.  Williaus,  Judge. 

Action  by  Virginia  M.  Tate  against  Dan- 
iel F.  Ragan  to  set  aside  as  fraudulent  a  sale 
of  land.  The  chancellor  decreed  the  sale  to 
be  a  fraud,  set  it  aside,  and  appointed  a  mas- 
ter to  take  account  of  vents,  etc.  Defendant 
flled  exceptions  to  the  report,  which  were 
overruled,  and  he  appeals. 

Met  L.  Jones,  for  appellant.  Harrison  dk 
Harriaqfi  and  M.  S.  Bell,  for  appellee. 

Peb  Ousiau.  The  chancellor's  finding  of 
facts  is  amply  sustained  by  the  evidence,  and 
the  decree  will  be  affirmed. 


Iyens  tt  al.  «.  LoNDOS  et  al. 
(Supreme  Court  <(f  Arkansas.    Nov.  9, 1889.) 
Appeal  from  circuit  court,  Crawford  coun- 
ty; Johns.  Littlb,  Judge. 
John  M.  Hose,  for  appellants. 

PsB  Cubiam.  The  verdict  of  the  jury  is 
not  sustained  by  evidence,  and  is  in  the  face 
of  the  court's  charge.   Reverse  and  remand. 


Bbll  «.  Wilson. 
{Supreme  Court  of  Arkansas.    Nov.  88, 1889.) 
On  motion  to  reconsider.  For  former  opin- 
ion, see  ante,  828. 

W.  9.  Weatherford,  for  appellant.  Geo. 
Sibley,  for  appellee. 

Peb  Cubiam.  It  is  not  ruled  in  this  case, 
as  counsel  seems  to  suppose,  that  a  sulme- 
qnent  creditor  or  purchaser  may  not  attack 
the  deed  of  Moore  as  a  fraud  upon  his  rights. 
See  Adams  v.  Edgerton,  48  Ark.  419,  8  S. 
W.  Rep.  628;  Bank  v.  Norwood.  50  Ark,  42, 
6  8.  W.  Rep.  328.  It  is  only  determined  that 
the  Allen  decree  was  not  evidence  of  that 
fact  in  this  suit.    Motion  denied. 


GoNNBB  9.  State. 

{Court  of  Appeals  of  Texas.    Nov.  87, 1889.) 

Appeal  from  Panola  county  court. 

Indictment  of  Andy  Conner  for  theft.  The 
proof  failed  to  establish  the  oorpua  delieti, 
and  showed  affirmatively  that  the  property 
was  not  taken  by  defendant,  or  anybody  else. 
Yerdict  of  guilty,  and  from  the  judgment 
thereon  defendant  appeals. 

Hull  <£  Hull,  for  appellant.  Asst.  Atty. 
Gen.  Davidson,  for  the  State. 
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White,  P.  J.  Appellant  has  been  oonylct- 
«l  of  the  tlieft  of  two  hogs,  the  pioperty  of 
one  Davis.  The  evidence  upon  which  the 
conviction  rests,  as  shown  in  the  statement 
of  facts  before  us,  is  wholly  insufficient  to 
establish  theft,  or  any  other  wrongful  act  or 
conduct,  upon  the  part  of  appellant.  The 
judgment  is  reversed,  and  tlie  cause  re- 
manded. 


In  re  Bobebtson. 
{Court  of  Appeal*  of  Texas.    Deo.  20, 1889.) 

Appeal  from  district  oourt,  Bosque  county; 
J.  M.  Hall,  Judge. 

Indictment  of  James  Robertson  as  an  a^ 
complice  to  murder.  The  proof  against  hira, 
however,  was  not  "evident."  He  applied  to 
be  released  on  bail.  His  application  was  de- 
nied, and  he  appeals. 

S".  8.  Morris,  for  relator.  Astt.  Attn.  Gfen- 
Davidson,  for  the  State.  • 

White.  P.  J.  The  judgment  of  the  lower 
court  refusing  bail  to  the  appellant  is  re- 
versed, and  appellant  Is  admitted  to  bail  in 
the  sum  of  93,000;  and  the  sheriff  of  Bosqne 
county  will  release  him  from  imprisonment 
upon  his  executing  a  good  and  sufficient  Irand 
in  said  sum  of  98,000,  conditioned  as  the  law 
requires.    Ordered  acooidingly. 


MoDouQAJJ)  «.  Statb. 

(Court  of  AppeaU  qf  Texas.    Nov.  B,  1889.) 

Appeal  from  Kaufman  ooanty  oourt;  John 
Vesey,  Judge. 

Peter  McDougald  was  convicted  on  an  in- 
formation for  playing  cards  in  a  public  place, 
and  appeals. 

J.  D.  Cunningham,  for  appellant.  Asst, 
Attg.  Gen.  Davidson,  for  the  State. 

WjLLsoN,  J.  The  evidence  does  not  gas- 
tain  this  conviction.  It  was  not  clearly  proved 
that  defendant  played  at  cards;  nor  was  it 
ahown  that  the  place  where  the  playing  la 
Alleged  to  have  occurred  was  a  public  place, 


as  charged  In  the  information.    The  judg- 
ment is  reversed,  and  the  cause  remanded. 


FSIEBEBG  V.  SANSEB  St  ol. 

{Supreme  Court  ttf  Texas.    Deo.  •,  1889.) 
Appeal  from  district  court,  Ellis  county; 

Akson  Rainet,  Judge. 

W.  H.  Fears  and  Crawford  A  Crawford, 

for  appellant.     D.  F.  Singleton  and  M.  B. 

Templeton,  for  appellees. 

Statton,  0.  J.  This  cause  was  submitted 
to  the  court  below  on  the  same  statement  of 
facts,  and  involves  the  same  questions  in 
findings  of  fact  and  law,  as  did  the  case  of 
Moss  v.  Sanger,  ante,  616,  (this  day  decided,) 
and  for  the  reasons  given  in  that  case  the 
judgment  in  this  will  be  affirmed. 


Golden  v.  Sanobb  «t  al. 
{Supreme  Coust  tf  Texas.    Dec.  B,  1839.) 
Appeal  from  district  court,  Ellis  county; 
Anson  Bainiet,  Judge. 

W.  H.  Fears  and  Craaford  A  Craviford, 
tot  appellant.  D.  F.  Btngleton  and  Jf.  S. 
Templeton,  tm  app^ees. 

Stattok,  C.  J.  This  cause  is  snbmitfeed 
on  the  same  statement  of  facts,  and  involves 
the  same  questions  on  findings  of  fact  and 
law,  as  did  the  case  of  Moss  v.  Sanger,  ante^ 
616,  (this  day  decided.)  The  evidence,  how- 
ever, tending  to  show  that  appellant  was  a 
creditor  of  A.  Moss  to  the  extent  and  in  man- 
ner contended,  is  not  so  strong  as  was  the 
evidence  tending  to  show  indebtedness  in  the 
case  before  referred  to.  On  the  other  issue, 
appellant  expressly  denies  that  he  bought  any 
merchandise  from  A.  Moss,  bat  claims  to 
have  bought  from  Fears,  who  does  not  pre- 
tend that  he  made  any  purchase  from  Moss; 
but,  were  the  evidence  in  favor  of  appellant 
as  strong  as  was  the  evidence  in  favor  of 
Mary  Moss,  for  the  reasons  given  in  that  case 
we  would  be  oompelled  to  affirm  the  jud^ 
ment  In  this.    Judgment  affirmed. 


End  ow  VoLimx  1^ 
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Note.     A  star  (*)  Indicates  that  the  case  referred  to  Is  annotated. 


ABATEMENT   AND   BEVTVAIi. 

Pleas  in  abatement,  see  Pleading,  6. 

Death  of  party. 

1.  Wliere  defendant  appeals  from  a  judgment, 
and  peadinK  the  appeal  dies,  and  the  judgment  is 
affirmed  without  the  court's  having  notice  of  his 
death,  the  supreme  court  will  not  revive  the  action, 
on  scire  facias,  after  it  is  barred  by  the  statute  of 
limitations  (Mill.  &  V.  Code  Tean.  $  381)  against  the 
deceased's  administrator,  theiudgment  not  being 
void  on  Its  face,  and  the  case  having  ceased  to  be 
pending  since  the  rendering  of  the  Judgment.— 
Outlaw  7.  Cheny,  (Tenn.)  12  S.  W.  735. 

Another  action  pending. 

8.  A  plea  in  abatement  of  the  pendency  of 
another  action  cannot  be  sustained  where  the  prior 
suit  is  dismissed  before  the  hearing  of  such  plea, 
— Traweek  ▼.  Uartin  Brown  Ck).,  (Tex.)  12  S.  W. 
816. 

Objeotions  to  Jurlsdiotlon. 

8.  An  objection  to  the  jurisdiction  of  s  district 
court  on  the  ground  that  at  the  time  of  the  trial  a 
special  judge  was  engaged  in  the  trial  of  another 
cause,  in  the  district  court  of  the  same  county,  is 
too  late,  if  not  made  till  after  judgment. — City  of 
Corsicana  V.  Carr,  (Tex.j  12  S.  W.  988. 

Acceptance. 

Of  dedicated  land,  see  Dedication,  4, 

Acknowledgrment. 

Of  deed,  see  Deed,  1-4. 

ACCOUNT  ST,ATED. 

Bestatement — Fraud  and  mistake. 

Where  there  has  been  a  settlement  of  ao 
counts  between  parties,  a  restatement  will  be  al- 
lowed by  a  court  only  upon  the  ground  of  fraud 
or  mistake;  and  where  it  is  not  claimed  that  an) 
fraud  has  been  practiced,  and  the  proof  of  mistake 
is  not  clear  or  convincing,  the  settlement  must 
stand.— Mosoowitz  v.  Lemp,  (Ark.)  12  S.  W.  78L 

ACTION. 

Bee,  also,  LimUation  of  AcUont;  Parties;  Plead- 
ing; Practice  In  Civil  Cases. 
By  assignee,  see  Assignment. 

and  against  city,  seeJ»fimi<?tpot  CorporatfoTW, 

28. 
executors,  etc,  see  Executors  and  Ad- 
ministrators, 18-16. 
^—  firm,  see  Partnership,  8. 
.^—husband   and  wife,  see   Sttsband  and 
Wife,  10-12. 
For  removing  fence,  see  Fences. 
On  contracts,  see  Contrncts,  12,  13. 
judgment,  see  Judgment,  84. 
notes,  see  Negotiable  Instruments,  11-22. 
policies,  see  liisurance,  88, 24. 
Particular  forms,  see  Assumiislt;  Creditors'  Bill; 
Ejectment;    Partition;   Replevin;    Trespass; 
Ti-espass  to  Try  Title;  Trover  and  Coni^rsion. 
To  set  aside  conveyances,  see  Fraudulent  Convey- 
ances, 16-19. 


Joinder  of  causes. 

The  right  of  plaintiff  to  have  set  aside  a  deed 
procured  from  him  by  his  co-tenant  by  fraud,  and 
his  right  to  demand  an  accounting  for  personalty, 
the  asaets  of  a  former  partnership  between  them, 
of  which  the  latter  is  in  possession,  are  separate 
causes  of  action,  and  are  not  made  one  by  the  fact 
that  defendant,  b  v  the  same  fraud  by  which  he  de- 
prived plaintiff  of  his  real  estate,  attempted  to  de- 
prive him  of  his  interest  in  the  partnership  assets. 
— HoUoway  v  Holloway,  (Mo.)  18  S.  W  460. 

Administration. 

Bee  £xecutor«  and  Administrators. 

Admissions. 

Bee  Evtdenee,  7-18. 


SeeCHft*. 


Advancements. 
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ADVEBSE  POSSESSION. 

Bee,  also.  Boundaries,  8-11. 

What  oonatitutes. 

1.  The  mere  claiming  of  land,  and  the  occa- 
sional use  of  wood  or  timber  upon  it,  does  not  con- 
stitute actual  adverse  possession. — Walt  v.  Gover, 
CS^.)  12  S.  W.  1068. 

8.  A  trustee  cannot  acquire  title  by  limitation 
as  against  his  cestui  que  trust  where  there  has 
been  no  disclaimer  of  the  trust. — Wren  t.  Fol- 
loweU,  (Ark.)  12  S.  W.  155. 

8.  Where  land  is  conveyed  by  a  father  to  a  son 
as  an  advancement,  the  father  cannot  afterwards 
claim  title  to  the  land  by  adverse  possession. — 
White  V.  White,  (Ark.)  12  S.  W.  801. 

4.  (Vfaere  the  widow  of  a  decedent  holds  lands 
belonging  to  his  estate  in  trust  for  his  heirs,  and 
occupies  the  lands  solely  by  virtue  of  her  marital 
rights,  her  possession  is  not  adverse  to  the  heirs 
so  as  to  give  title  by  limitation ;  especially  where 
she  has  disavowed  any  other  than  a  dower  right. — 
Clayton  v.  Clayton's  Ex'r,  (Ky.)  18  8.  W.  812. 

5.  A  trustee  under  a  deed  purchased  by  parol 
the  Interest  of  his  daughter,  one  of  the  benefici- 
aries, for  two  slaves,  of  whom  she  at  once  took 
control,  he  beginning  to  claim  her  interest  in  tne 
land.  Hs  sold  the  entire  tract  by  parol  to  one  who 
held  and  improved  it  for  two  years,  using  it  as  his 
own,  and  then  surrendered  it  to  the  father,  the 
daughter  having  knowledge  of  the  transaction. 
The  father  then  held  it,  claiming  it  as  his  own,  un- 
til he  sold  it.  Held,  an  open  renunciation  of  the 
trust,  and  a  notorious  adverse  claim  which  set  the 
statuteof  limitations  running.— Hall  v.  Ditto,  (Ev.) 
12  S.  W.  941. 

6.  Where  the  line  between  adjoining  owners 
Is  in  doubt,  but  thev  onlv  claim  ownership  to  the 
true  line,  wherever  that  may  be,  no  title  by  adverse 
possession  can  arise  in  either,  as  against  the  other. 
— Krider  V  Milner,  (Mo.)  12  8.  W  481. 

7.  One  who  lias  enjoyed  uninterrupted  posses- 
sion of  land  for  23  years,  without  any  question  as 
to  title,  and  without  knowledge  of  any  rightful 
claimant,  though  unknown  heirs  have  been  warned 
for  many  years,  acquires  such  a  title  that  It,  to- 
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getherwith  an  indemnity  bond  executed  bvaoom- 
jdalnant  In  foreclosure,  will  protect  her  Interest 
on  sale  of  the  land.— Woodhead  v.  Foolda,  (E7.}  12 
aw.  129. 

8.  Where  one  has  a  patent  to  all  nnapproprl. 
ated  lands  within  a  certain  boundary,  possession 
of  certain  detached  parcels  of  unappropiuted  land, 
separated  from  the  land  In  dispute  by  land  already 
appropriated,  is  not  such  possession  as  would  ex- 
tend over  all  lands  unappropriated  when  the  patent 
issued.— Moses  7.  Qatllff,  (Ky.)  12  8.  W.  m 

S.  In  trespass  to  try  title  to  land  beyond  the 
limits  of  the  boundaries  in  defendant's  deed,  In  the 
absence  of  actual  and  notorious  claim,  the  plea  of 
10  years'  limitation  is  not  good,  unless  the  land  has 
been  actually  inclosed  for  that  period. — Carley  t. 
Parton,  (Tex.)  12  8.  W.  950. 

10.  In  trespass  to  try  title  it  appeared  that  in 
1888  a  conditional  land  certifloate  was  issued  to  B. ; 
that  in  1848  an  unconditional  oertiflcate  was  issued 
to  plaintUb,  who  were  his  heirs,  and  to  his  person- 
al representatives ;  and  that  the  land  was  patented 
to  thepi  in  1853.  There  was  nothing  to  snow  that 
the  oertiflcate  or  the  land  waa  sold  either  by  B.  or 
his  representatives,  or  by  plaintifts.  In  1866  a 
third  person  conveyed  the  oertiflcate  to  one  S., 
who  located  it  on  the  land  in  1857,  and  asserted 
title  thereto,  plaintiSs  having  knowledge  of  snoh 
claim  as  early  as  1860.  In  1882  one  whose  right  does 
not  appear  conveyed  the  land  without  oonsidera- 
atlon,  and  his  grantee  took  possession,  and  paid 
the  taxes,  though  his  possession  waa  not  hostile  to 

SlalotUts'  claim.  In  1884  the  grantee  conveyed  to 
efendant,  who  took  possession,  paid  the  taxes, 
made  improvements,  and  held  adversely  until  1887, 
when  plaintifts  sued.  Defendant  had  also  taken  a 
deed  mm  the  heirs  of  S.  Held,  that  the  evidenoa 
does  not  sufficiently  show  adverse  posseasion  to  es- 
tablish title  by  limitation  as  against  plaintiffs. — 
Bootbe  V.  Best,  (Tex.)  12  &  W.  1000. 

11.  Real  estate  was  conveyed  in  trust  to  the  sole 
nse  of  a  married  woman  and  her  heirs  by  her  hus- 
band, the  defendant.  The  wife  died,  leaving  a 
daughter.  Defendant  remained  on  the  premiaeB 
with  the  daughter,  who  married,  each  paying  part 
of  the  expenses  of  housekeeping  for  three  years, 
when  the  daughter  died,  and  her  husband  con- 
tinued to  live  on  the  premises  five  years  without 
paying  board.  Held,  that  the  possession  of  de- 
fendant, with  the  daughter  and  afterwards  with 
her  husband,  did  not  bar  a  recovery  of  the  prem- 
ises in  an  action  by  the  husband  and  heirs  of  the 
daughter,  there  being  nothing  to  show  tlut  such 
possession  was  adverse.— Spencer  v.  O'NellL  (iSo.) 
13  a  W.  1064. 

What  oonstltateB — Cionstmottve  poaaes- 
sion. 

12.  Where  adjoining  land-owners  claim  a  strip 
of  laud  lying  upon  the  outer  boundary  of  their  re- 
spective tracts,  the  constructive  possession  of  such 
strip  attaches  to  the  one  having  the  elder  right- 
Wait  V.  (Jover,  (Ky.)  12  S.  W.  1063. 

Tacking. 

18.  Adverse  possession  of  Inclosed  land  by  a 
donee  before  deed  may  be  coupled  with  possession 
after  deed,  to  make  out  the  seven-years  adverse 
possession  necessary  under  Act  Tenn.  1819,  S  2,  to 
oonstitute  a  possessory  defense.— Sanders  v.  Loguei 
(Tenn.)  12  8.  W.  732, 

Evidenoe. 

14.  Where  husband  and  wife  claim  title  to  land 
by  adverse  possession,  whatever  right  (be  wife  may 
acquire  therein  Is  in  common  witn  herhnsband; 
and  his  acts  and  declarations  in  regard  to  such  poa- 
session  are  admissible  in  evidence,  though  not  au- 
thorized nor  acquiesced  in  by  the  wife. — ^Hurley  T. 
liOCkett,  (Tex.)  12  S.  W.  212. 

15.  In  an  action  to  recover  land,  where  plaintifts 
claim  title  by  adverse  possession  under  the  Texas 
statute  of  10  years'  limitation,  the  declarations  of 
occupants  of  the  land  during  that  period  are  ad- 
missible agidnst  plaintiffs  where  there  is  no  evi- 
dence that  suob  occupants  held  the  tend  as  plain- 
tiffs' tenants,  except  the  general  statement  that 
plaintiffs  were  in  possession  by  agents  and  tenants. 
— Hnrl^  V.  Lo<2kett,  (Tex.)  12  S.  W.  212. 


18.  An  order  of  the  probate  eeurt  setting  apart 
a  homestead  to  the  widow  aod  children  of  a  dece- 
dent is  Bot  a  jndgme^  or  decree  whereby  the  title 
to  land  is  recovered,  nor  a  partition  of  bmd,  with- 
in the  meaning  of  Rev.  St.  Tex.  art.  43S8,  requiring 
all  judgments  and  decrees  deciding  questions  m 
Utle  to  land,  or  directing  partition  thereof,  to  be 
recorded,  before  they  are  admissible  in  evidence; 
and  in  an  action  against  the  widow  and  children 
for  the  land,  where  defendants  show  a  deed  to 
their  decedent  therefor,  and  that  tbev  have  berai 
in  possession  thereof  for  more  than  the  period  of 
limitation,  Ihe  order  setting  apart  the  homestead 
is  admissible,  though  not  recorded,  to  show  the  ex- 
tent of  their  claim.— Fossett  v.  HcMahan,  (Tex.) 

12  B.  W.  824. 

Quantity  of  land  held. 

17.  Defendants  grantor  occupied  land  near  the 
line  of  sections  1  and  8  for  more  than  10  y^ars, 
supposing  it  to  be  unsettled,  but  there  was  a  con- 
flict as  to  which  section  his  Improvements  were 
on.  He  testifled  that  he  always  claimed  section  1, 
but  it  was  shown  that  previous  to  the  oonveyanoe 
of  that  section  to  defqAdants  he  had,  by  several 
deeds,  conveyed  all  of  section  8.  Held,  that  de- 
fendants took  no  title  to  the  portion  gf  section  1 
not  occupied  by  his  improvements,  as  Pasoh.  Dig. 
Tex.  art.  4624,  provides  that  10  years'  peaceable 
possession,  without  anj^  evidence  of  title,  shall 
give  to  the  possessor  full  property  in  640  acres,  in- 
clading  hi*  improvements.— Snow  v.  Btarr,  (Tex.) 
IdS.  W.  078. 

Affidavit. 

For  attachment,  see  AtbuSiment,  1. 

oontinnance,  see  Cr^mtnal  Law,  IS-aOi 

AQISTMEI7T. 

Oonatraotion  of  contract. 

1.  Under  a  contract  to  pasture  cattle  at  a  given 
rate  per  month,  for  a  term  not  longer  than  eight 
months,  and  give  all  possible  protection  for  their 
safety  and  beneflt,  the  owners  reserving  the  right 
to  remove  them  whenever  liable  to  loss  for  lack  of 
grass  or  water,  paying  for  the  time  that  has  ex- 
pired, the  owner  of  the  pasture  does  not  bind  him- 
self to  furnish  pasture  for  the  full  eight  months, 
and  may  recover  for  the  time  it  Is  nsed  whenever 
the  cattle  are  withdrawn. — ^Meuly  v.  (TorktlL  (Tax.) 

13  S.  W.  1005. 

S.  The  pasture,  in  such  case,  being  of  snffl- 
cient  area,  aiid  known  to  both  parties,  the  owner 
of  the  cattle  cannot  recoup  damages  sustained  by 
the  insufficiency  of  the  grass  and  water. — ^Meoly  v. 
Coikiil.  (Tex.)  13  S.  W.  1009. 

Alimony. 

See  ZMvoroA  8,  8. 

Amendment. 

See  Pleading,  7,  8. 

Of  judgment,  see  Jtulffment,  23. 

statutes,  see  ConittiuUonal  Law,  S-6;  Stat- 
utes, 1. 

Anolent  Instnunents. 

Bm  Evidence,  2a, 

ANIMAIiS. 

Bee,  also,  AgUtment. 

Illegal  branding. 

A  conviction  for  illegally  branding  a  oolt 
cannot  be  sustained  where  the  evidence  fiiils  to 
show  that  <the  oolt  was  the  property  of  the  com- 
plaining witness,  and  that  the  branding  was  done 
with  intent  to  defraud.— Foster  v.  State,  (Tex.)  U 
8.  W.  606. 

Answer. 

See  Pleading,  8. 


Digitized  by 


Google 


INDEX. 


11S9 


APPEAIi. 

L  Appkll^tb  JOfusDiotio:;. 

n.  APPBAI.-B0NS> 

IIL  Pbaoticb. 
IV.  Kbtibw. 
V.  Deoibion. 

See,  also,  CerMorari;  Error,  "f^rtt  of;  Iktcep- 

tton«,  Bill  of;  New  Trial 
Coats  on  appeal,  see  Costs,  13, 13. 
From,  judgment  on  agreed  case,  see  Report  and 

Case  Made. 
In  criminal  cases,  see  Criminal  Law,  106-121; 
Hamicide,  111. 
hai>ea»  corpus  proceedings,  tee  Habeas  Cor- 

1WM.1. 

I.  Appellate  Jcbisoiotiov. 

When  appeal  lies. 

1.  As,  by  the  proTlslons  of  Code  Tenn.  18S8. 
f  87GU,  the  proceedings  In  a  Jiaheas  corpus  casb, 
including  au  the  papers  and  the  final  order,  are  re- 
quired to  be  returned  to  the  nearest  court  of  the 
trial  judge^  there  to  become  a  record,  a  case  In 
which  the  judgment  was  rendered  at  chambers  Is 
Appealable.— In  re  Vanvaver,  (Tenn.)  13  &.  W.  786. 

3.  A  suit  for  an  injunction  against  a  sale  under 
A  trust-deed,  brought  bj  one  who  alleges  title  by 
adverse  possession  which  would  defeat  the  deed, 
is  one  involviDg  title  to  real  estate,  of  which  the 
Missouri  supreme  court  has  jurisdiction  on  appeal. 
—Gardner  v.  Terry,  (Mo.)  18  8.  W.  888. 

Who  may  appeal. 

3.  Where  in  mio  warranto  the  chancellor  de- 
crees against  defendants,  and  rules  the  election 
under  which  they  claim  title  to  their  offices  rdid 
upon  all  the  grounds  alleged  in  the  bill,  except  the 
voting  of  non-residents,  and  defendants  do  not  ap- 
peal, complainants  cannot  appeal,  and  hare  the 
right  of  said  voters  adjudged,  because  the  question 
may  arise  at  some  future  eleetion. — State  v.  Wag- 
oner, (Tenn.)  12  8.  W.  731. 

4.  When,  on  the  petition  of  citizens  of  a  county, 
an  order  has  been  granted  by  the  county  court  pro- 
hibiting the  sale  of  liquor  within  a  certain  dis- 
trict, a  person  who  flies  an  afBdavit  for  an  appeal 
ne^iy  four  mouths  thereafter,  and  after  the  term 
of  the  court  is  over,  does  not  thereby  make  him- 
self a  party  to  the  proceeding,  and  cannot  appeal. 
—Holmes  v.  Morgan,  (Ark.)  13  S.  W.  801. 

B.  Under  Const.  Ark.  art.  7,  §  51,  providing  that 
in  all  oases  of  allowances  made  for  or  against  a 
county  an  appeal  may  l}e  granted  at  the  interven- 
tion of  any  citizen,  resident,  or  tax-payer,  an  order 
prohibiting  the  sale  of  liquor  is  not  an  allowance 
for  or  against  the  county.— Holmes  v.  Morgan, 
(Ark.)  13  S.  W.  801. 

Appealable  judgments  and  orders. 

6.  An  order  filing  a  case  away  for  want  of 
prosecution  is  not  a  final  order. — Nickellv.  Fallen, 
(Ky.)  12  S.  W.  767. 

7.  Where  suit  is  brought  against  two  partners, 
and  the  judgment  entry  only  names  one  of  them, 
and,  80  far  as  the  record  discloses,  there  is  no  dis- 
position of  ihe  case  as  to  the  other  partner,  there 
IS  no  final  judgment  from  which  an  appeal  can  be 
taken.— Lillensteme  v.  Lewis,  (Tex.)  18  S.  W.  750. 

8.  Mansf.  Dig.  Ark.  S  1865,  granting  an  appeal 
from  a  final  order,  and  giving  the  appellate  court 
authority  "upon  such  appeal  to  review  any  intei^ 
mediate  order,  "does  not  give  a  direct  appeal  from 
an^terlocutoiry  order.— Davie  v.  Davie,  ( ArkJ  13 
8.  W,  558. 

9.  A  decree  adjudioating  the  parties'  propoi^ 
tlonate  interests  inland,  anddirecting  a  reference 
to  a  master,  who  shall  report  at  a  subsequent  term, 
when  the  conrt  will  determine  what  amount  shall 
be  chatted  as  a  lien  on  the  several  Interests,  and 
whether  there  shall  be  a  sale  to  satisfy  the  liens, 
is  not  a  final  decree  from  which  an  appeal  can  be 
taken.— Davie  v.  Davie,  (Ark.)  13  S.  W.  558.* 

10.  In  a  suit  to  redeem  mortgaged  labds,  a  de- 
murrer was  sustained  to  the  answer,  except  to 
tbat  oart  wbic&  set  up  a  claim  for  improvements 


and  taxes  paid,  and  a  reference  was  ordered  to 
state  the  amounts  of  the  mortgages,  the  taxes 
paid,  and  improvements.  Held,  that  it  was  not  a 
final  decree,  from  which  an  appeal  could  be  taken. 
Davie  v.  Davie,  18  B.  W.  558,  followed.— Cohn  v. 
Hoffman,  (Ark.)  18  S.  W.  1071. 

11.  iea  order  transferring  an  action  from  one 
oonrt  of  the  state  to  another  is  not  a  final  order, 
and  hence  not  within  the  appellate  jurisdiction  of 
the  court  of  appeals,  under  the  Kentucky  statute, 
which  confines  the  appellate  jurisdiction  of  that 
court  to  final  orders  and  judgments. — Meiverv. 
Glass'  Ei'r,  (Ky.)  13  S.  W.  194. 

12.  Under  Rev.  St.  Tex.  art.  8707,  providingthat 
any  person  aggrieved  by  any  decision,  order,  or 
jud^eat  of  the  county  court,  or  by  any  order  of 
the  judge  thereof,  may  appeal  to  the  district  court, 
an  order  setting  aside  a  previous  order,  made  at 
the  same  term,  discharging  a  guardian,  is  not  ap- 
pealable, as  it  is  not  in  its  nature  decisive  of  any  is- 
sue between  the  parties,  to  which  class  of  orders 
only  the  statute  applies. — Lehman  v.  Oajewsky. 
(Tex.)  13  8.  W.  im. 

18.  A  Judgment  dismissing  a  petition  and  ad- 
judging costs  against  plaintiff,  leaving  defendant's 
§lea  in  reconvention  to  stand  for  bearing,  is  not  a 
nal  judnnent  from  which  an  appeal  will  lie. 

Texas  &  P.  Ry.  Co.  v.  Ft.  Worth  St  Ry.  Co.,  (Tex.) 
13S.  W.  977.  ' 

Jurisdictional  amount. 

W-  Act  Kjy.  AprU  22,  1888,  giving  the  superior 


court  exclusive  appellate  jurisdiction  in  place  of 
the  court  of  appeals,  except,  among  other  excep- 
tions, over  "judgments  for  money  or  personal  prop- 
erty, if  the  value  in  controversy  be  greater  than 
<3,000, "  gives  the  superior  court  jurisdiction  of  an 
appeal  by  defendant  from  a  judgment  against  him 
for  $1,600,  though  plaintUT  sued  for  t6,000.— Loui»- 
ville  A  N.  R.  Co.  ▼.  Wade,  (Ky.)  18  B.  W.  879. 

n.  AppkUi-Bons. 
VaUdity. 

15.  Under  Rev.  St.  Tex.  art.  8801,  requiring  an 
appellant  to  file  a  bond  payable  to  the  judge,  and 
"conditioned  to  prosecute  bis  appeal, "  etc. ,  but  not 
nquiring  it  to  be  given  in  any  sum,  a  bond  is  not 
void  because  ^iven  for  a  stated  amount,  and  the 
appeal  on  which  it  is  given  should  not  for  that 
reason  be  dismissed.  Hicks  v.  Oliver,  10  8.  W.  97, 
followed.— Howard  v.  Russell,  (Tex.)  18  8.  W.  535. 

16.  Rev.  St.  Tex.  art  2301,  provides  that  an  ad- 
ministrator appealing  from  an  order  of  removal 
shall  give  a  bond  with  sureties,  "payable  to  the 
county  judge, "  oonditioned  that  tne  appellant  shall 
prosecute  said  appeal  to  effect,  and  perform  the 
order  or  judgment  which  the  court  shall  make, 
in  case  the  cause  shall  be  decided  against  him. 
Held,  that  the  statute  contemplates  an  obligation 
to  pay  money,  and  that  a  bond  which  merely  re- 
cites that  the  principal  and  sureties  "  acknowledge  " 
themselves  to  be  held  and  firmly  bound  unto  the 
county  judge,  "Conditioned  that  said  A.  B.,  appel- 
lant, shall  prosecute  his  said  appeal, "  etc.,  is  not 
such  an  obligation. — Munsesheimer  r.  Wickham, 

I  (Tex.)  18  8.  W.  751;  Black  v.  Same,  Id.  768;  Marx 
V.  Same,  Id. 
Liabilities  on. 

Two  creditors  of  T.  were  attempting,  in  the 
same  action,  to  collect  their  claims  out  of  an  in- 
debtedness of  a  third  party  to  T.  Judgment  was 
rendered  that  the  claim  of  one  of  the  creditors 
should  be  paid  out  of  the  indebtedness;  and  the 
other  creditor  appeared,  and  exe<iuted  a  super- 
sedeas bond,  conditioned  to  pay  all  costs,  and  sat- 
isfy the  judgment,  if  affirmed.  Pending  the  ap- 
peal, the  debtor  of  T.  became  insolvent.  The  judg- 
ment was  afflrmedr  Held,  that  the  sureties  on  the 
supersedeas  bond  were  liable  for  the  amount  of  the 
judgment,  and  not  for  the  costs  of  appeal  only. — 
Mahlman  v.  Williams.  (Kv.)  12  S.  W.  SSS. 

18.  No  judgment  having  been  rendered  against 
the  appellants  for  tlis  recovery  of  money  in  the 
lower  court  or  in  the  supreme  court,  the  sureties 
on  the  supersedeas  bond  are  not  liable  to  pay  the 
penalty  prescribed  by  Mansf.  Dig.  Ark.  %  1311, 
which  provides  that,  upon  the  aiBrmance  of  a 
judgment  order  or  decree  for  the  payment  of  mon- 
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ey,  tbe  coUectlon  of  wblch  In  whole  or  in  part  has 
Deen  superseded,  10  per  cent,  damaf^es  shall  be 
awarded. — Block  v.  Valley  Mut.  Ins.  Ass'n,  (Ark.) 
iaS.W.708. 

m.  Fracticb. 

Assignments  of  error. 

18.  assignments  ot  error  that  "the  court  erreA 
In  rendering  judgment  for  appellee  *  *  *  un- 
der the  law  and  evidence  in  this  case, "  and  that 
"the  judement  is  contrary  to  the  evidence,  the 
burden  of  proof  being  upon  appellee,  she  having 
failed  to  establish  her  claim  in  law  and  In  fact. " 
are  too  general  to  entitle  appellant  to  a  review  by 
the  supreme  court  of  Texas.  —  Macey  v.  Wilson, 
(Tex.)  la  S.  W.  282. 

20.  An  assignment  of  error,  presentlngttae  prop- 
ositions that  "the  execution  of  an  instrument  of- 
fered was  sufficiently  proved; "  "that  the  terms  of 
tbe  instrument  make  it  a  sufficient  memorandum 
of  sale  of  the  land, "  etc. ;  and  that  "the  recitals  of 
the  instrument  show  that  the  vendor  and  vendee 
were  tenants  in  common  of  the  land  itself,  "—does 
not  sufficiently  point  out  any  particular  ruling  of 
which  appellant  complains,  his  brief  not  in  any 
way  showing  by  whom  or  for  what  purpose  the  in- 
strument was  offered,  the  objection  to  it,  nor  the 
ruling,  if  any,  thereon.— Johnson  v.  Flint,  (Tex.) 
12S.W.  1120. 

21.  Assignments  of  error  not  copied  in  appel- 
lant's brief  as  required  by  rule  29  of  the  supreme 
court  of  Texas,  as  amended  Febniarv  10,  IS&S,  will 
not  be  considered.- Cbappell  v.  Missouri  Fao.  Ry. 
Co.,  (Tex.)  12  S.  W.  977;  Tabb  V.  Smart,  Id. 

22.  Assignments  of  error  which  are  not  accom- 
panied by  appropriate  statements  showing  how  the 
question  arose,  as  required  by  the  rules  of  court, 
will  not  be  considered. — Gallagher  v.  (jloldfrank, 
(Tex.)  la  8.  W.  904. 

Beoord. 

23.  Under  rule  9,  Sup.  Ct.  Ark.,  when  plaln.- 
tUt,  who  obtained  judgment  below,  does  not  appear 
in  tbe  supreme  court,  the  abstract  filed  by  the  ap- 
pellant will  be  taken  as  true, — ^Hendricks  v.  Smith, 
(Ark.)  12  S.  W.  781. 

84.  Where  a  paper  is  filed  In  the  record,  on  ap- 
peal, by  the  clerk,  styled  "Petition, "  but  he  certi- 
fies that  it  was  not  filed,  or  indorsed  as  filed,  in  the 
lower  court,  and  he  does  not  certify  that  it  was 
considered  or  used  in  the  lower  court  as  a  petition, 
it  must  be  regarded  as  out  of  the  case. — Nickell  v, 
FaUen,  (Ky.)  12  S.  W.  767. 

25.  A  deposition  purporting  to  be  one  read  at 
the  trial,  and  copied  into  the  transcript  by  the 
clerk,  cannot  be  considered  on  appeal,  as  the  evi- 
dence must  be  made  a  part  of  the  bill  of  excep- 
tions, or  made  a  part  of  the  record  by  an  order  of 
court.— Wathen  v.  B3rme.  (Ky  )  12  S.  W  197. 

26.  Under  Rev.  St.  Tex.  art.  1345,  providing  that, 
where  defendants  are  cited  by  apublication,  a  state- 
ment of  the  evidence,  approved  and  signed  by  the 
judge,  shall  be  filed  with  the  papers  ofthe  cause, 
as  part  of  the  record,  a  judgment  for  plaintiff  in  an 
action  of  trespass  to  try  title  will  not  be  reversed, 
at  the  instance  of  plaintiff  himself,  tor  a  failure  to 
file  the  evidence  as  required.— Taliaferro  v.  Carter, 
(Tex.)  12  S.  W.  760. 

Bin  of  exceptions. 

27.  Laws  Mo.  1885,  p.  219,  does  not  embrace 
within  its  terms  the  application  fora  continuance, 
nor  the  evidence,  and  they  cannot,  therefore,  be 
considered  by  the  appellate  court,  unless  set  forth 
in  the  bill  of  exceptions.— State  v.  Oriffin,  lUo.)  13 
a  W.  358. 

28.  The  bill  of  exceptions  agreed  to  by  the  par- 
ties, and  approved  by  the  court,  under  Rev.  St.  Tex. 
art.  1364,  must  prevail  over  a  statement  of  facts 
made  by  the  court,  on  failure  of  the  parties  to 
agree  thereto.— McClelland  ▼.  Fallon,  (Tex.)  12  8. 

29.' Under  Code  Ky.  S  885,  subseo.  2,  whioh 
declares  that  if  a  party  wish  to  appeal  upon  the 
ground  that  the  verdict  is  not  sustained  by  the  ev- 
idence it  shall  be  stated  in  full  in  the  bill  of  ex- 
ceptions, a  judgment  will  not  be  reversed  for  in- 
sufficiency of  the  evidence  to  sustain  the  verdict 


unless  the  evidence  Is  stated  in  fall.— Wathen  v. 
Byrne,  (Ky.)  12  8.  W.  197. 

80.  The  bill  of  exceptions  controls  the  assign- 
ment of  errors ;  and  only  the  grounds  of  objection 
stated  in  tbe  bill  will  be  considered,  thoogh  the  as- 
signment may  be  upon  other  grounds. — ^Kimmarle 
V.  Houston  &  T.  C.  By.  Ca,  (Tex.)  13  S.  W.  69!i. 

81.  Where  documents  offered  in  evidence  at  tbe 
trial,  and  objected  to  on  the  ground  that  the  im- 
pression thereto  attached  had  no  words  or  letters 
to  show  that  it  was  the  seal  that  It  purported  to 
be,  are  found  in  the  record,  indorsed  with  an  agree- 
ment of  counsel  that  they  are  the  papers  referred 
to  in  the  bill  of  exceptions,  and  that  they  should 
be  made  part  of  the  record,  but  there  is  no  order 
of  the  trial  court  to  that  effect,  such  paners  will  not 
be  considered  by  the  supreme  court  in  determin- 
ing tbe  correctness  of  the  ruling  on  the  evidence; 
and  the  statements  of  the  judge  in  the  bill  of  ex- 
ceptions that  the  impression,  though  dim,  was  evi- 
dently made  with  the  proper  seal,  will  be  ooncln- 
sive  of  the  question.— Cunningham  v.  State,  (Tex.) 
If  «■  W.  217,  27  Tex.  App.  479 ;  CasweU  v.  State,  18 

82.  Where  six  months  after  a  motion  for  new 
trial  was  denied,  and  after  many  extenrions  of 
time,  against  the  objection  of  the  appellees,  a  bill 
tenderad  was  signed  by  by-standers,  it  vrill  not  be 
considered,  except  by  consent  of  parties,  when  it  is 
apparent  that,  if  prepared  in  time,  the  judge  would 
have  signed  it.--Schneider  v.  Hesse,  (Kv.)  12  S. 
W.  271. 

83.  Under  Laws  Mo.  18S5,  p.  219,  amending  Rev. 
St.  Mo.  S  8776,  and  providing  that  it  shall  not  be 
necessary  for  the  review  of  tbe  action  of  any  lower 
court,  on  appeal  or  writ  of  error,  that  the  motion 
for  new  trial,  in  arrest  of  judgment,  or  instruc- 
tions filed  in  lower  court,  be  copied  in  the  bill  of 
exceptions,  provided  there  be  in  the  bill  of  excep- 
tions a  direction  to  the  clerk  to  copy  the  same,  and 
the  same  be  copied,  into  the  record,  they  will  not 
be  considered  on  appeal,  unless  they  are  either 
themselves  embodied  in  the  bill  of  exceptions,  or 
unless  there  is  contained  therein  a  direction  to  the 
clerk  to  copy  them  into  the  record,  and  they  are 
so  copied.— State  v.  Griffin,  (Mo.)  12  S.  W.  S58. 

84.  A  paper  in  the  transcript  purporting  to  be 
a  bill  of  exceptions,  but  not  signed  by  the  judge, 
cannot  be  considered.— Davis  v.  State,  (Tex.)  13  S. 
W.  957. 

Behearing. 

86.  Where,  on  appeal,  judgment  has  been  af- 
firmed for  appellee  on  the  whole  case,  a  rehearing 
will  not  be  granted  him  on  the  ground  that  bis  ex- 
ceptions on  a  cross-appeal  htwT  not  been  consid- 
ered.—Dudley  V.  Goddard,  (Ky.)  12  S.  W.  382. 

36.  Where  a  case  is  submitted  14  months  after 
the  appeal  was  granted,  and  8  months  have  elapsed 
since  the  delivery  of  the  opinion,  a  rehearing  will 
not  be  granted  on  the  ground  that  the  appeal  has 
been  prosecuted  in  the  name  of  one  of  tbe  alleged 
appellants  without  his  consent.— Day  y.  Bomham, 
(Ky.)  12  8.  W.  148. 

Appeals  from  inferior  ooorts. 

87.  In  a  proceeding  for  the  allotment  of  dower 
in  the  probate  court,  an  order  confirming  the  re- 
port of  the  commissioners  appointed  to  allot  the 
same  is  final,  and  an  appesd  therefrom  to  the  cir- 
cuit court  carries  with  ft  the  whole  case  for  trial 
de  novo.— Hilliard  v.  Billiard,  (Ark.)  ISs  S.  W.  578. 

88.  The  charter  of  Kansas  City,  (Boss.  Acts  Mo. 
1875,)  art.  7,  §  6,  provides  that  when  any  person  is 
aggrieved  by  the  verdict  of  a  jury  in  the  mayor's 
court  he  may  appeal  to  the  circuit  court  for  Jack- 
son county.  The  appeal  shall  be  taken  by  filing  ac 
alfldavit  with  the  city  clerk,  and  he  shall  wlthm  a 
certain  time  file  a  complete  transcript  with  tbe 
clerk  ofthe  circuit  cou  rt,  which  "  court  shall  there- 
upon become  possessed  of  the  cause. "  Held,  that 
the  circuit  court  has  no  jurisdiction  to  render 
judgment  ina  case  commenced  in  the  mayor'soourt, 
where  Its  records  fail  to  show  that  any  verdict 
was  rendered  in  the  mayor's  court,  or  that  any  ap- 
peal was  taken  from  such  verdict. — City  of  Kansas 
V.  Ford.  (Mo.)  12  8.  W.  346. 
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IV.  Revhiw. 
In  generaL 

89.  A  reference  to  a  jury  In  eqnity  cases  being 
merely  to  aid  tbe  chancellor  in  determining  issues 
of  fact,  its  finding  is  not  bo  conclusive  as  would  be 
the  verdict  of  a  properly  instructed  jury,  and  the 
correctness  of  the  judgment  rendered  thereon  will 
be  determined  on  appeal  without  regard  thereto. — 
McElwain  v.  Russell,  (Ky.)  12  8.  W.  777. 

40.  Where,  on  appeal,  a  certain  question  is  not 
before  the  supreme  court  for  decision,  an  expres- 
sion of  opinion  oonceming  it  is  no  bar  to  a  further 
investigation  thereof  on  a  new  triaL — Clark  t. 
Hershey,  (Ark.)  18  S.  W.  1077. 

Objeotlona  not  raised  below. 

41.  An  objection  to  the  admission  of  evidence 
cannot  be  raised  for  tbe  flnt  time  on  appeal. — First 
Nat.  Bank  v.  Fennlngton,  (Tex.)  13  S.  W.  1114. 

42.  Where  defendant,  on  an  appeal  by  plaintiff 
from  a  judgment  of  a  justice  of  the  peace,  fails  to 
move  the  circuit  court  to  dismiss  tne  appeal  for 
want  of  an  affidavit  for  appeal,  be  cannot  raise  the 
objection  in  the  supreme  courtk— Crenshaw  v. 
Bradley,  (Ark.)  12  8.  W.  678. 

43.  Defendant,  lu  an  action  for  personal  injuries 
caused  by  a  cable-car,  cannot  object  for  the  first 
time  on  appeal  that  there  is  no  evidence  that  it 
was  operating  the  road,  where  its  answer  alleges 
that  plaintifr  was  allowed  "to  get  in  front  of  de- 
fendant's car"  by  the  negligence  of  its  mother. — 
Wintfirs  v.  Kansas  City  Cable  Ay.  Co.,  (Mo.)  12  8. 
W.  852. 

44.  Where  several  pleadings  are  beard  out  of 
due  order  by  consent  of  parties  and  without  objec- 
tion, an  objection  to  such  hearing  cannot  be  raised 
on  appeal.— Tra week  v.  Martin  Brown  Ca,  (Tez.) 
13  S.  W.  216. 

45.  Under  Code  Ey.  |  3SS,  aubseo.  8,  whloh  de- 
clares that  a  party  cannot  "except  to  a  decision 
made  at  the  instance  of  the  adverse  party  unless 
Objection  shall  have  been  made  to  the  motion,  offer, 
or  request  of  the  adverse  party, "  exceptions  to  in- 
structions wiU  not  be  oonsidered  where  the  record 
fails  to  show  that  the  instmctions  were  objected  to, 


though  it  recites  that  "to  the  giving  of  which  In 
stmctions,  and  each  of  them,  defendant  excepted. " 
— Wathen  v.  Byrne,  (Ky.)  12  8.  W.  IW. 

FresamptioDs. 

40.  The  appellate  court  will  presume  that  such 
a  state  of  facts  was  presented  as  authorized  the  en- 
tnr  of  an  order  of  warning  against  defendants, 
where  it  is  conceded  that  they  were  non-residents, 
though  no  affidavit  to  that  effect  appears  in  the 
record.— Herd  v.  Cist,  (Ky.)  12  S.  W.  466. 

47.  Where,  on  writ  of  error  to  a  court  having 
Jurisdiction  of  a  cause,  the  record  is  returned 
signed  by  one  as  special  judge,  and  reciting  that 
the  cause  was  tried  before  him  in  that  capacity,  it 
will  be  presumed,  in  the  absence  of  evidence  to  the 
contrary,  that  he  badproper  authority. — Green  v. 
Walker,  (Mo.)  la  8.  W.  8M. 

Weight  of  evldenoe. 

48.  Where  the  evidence  will  sustain  the  finding 
of  the  trial  court,  that  finding  will  not  be  reversed, 
though  a  contrary  conclusion  would  be  more  satis- 
factory.—Prescott  V.  Llnney,  (Tex.)  12  S.  W.  1123. 

49.  Where  there  Is  a  direct  conflict  of  evidence, 
•  judgment  will  not  be  disturbed  on  appeal  on  the 
ground  that  the  evidence  does  not  support  the 
judgment.— De  Cordova  v.  Babn,  (Tex.)  12  a  W. 
tf45 

io.  A  general  verdict  will  not  be  disturbed  on 
appeal,  though  the  evidence  on  one  of  tbe  two  is- 
sues tried  preponderates  in  favor  of  appellant;  the 
Other  being  within  tbe  province  of  the  jury. — Moss 
T.  Sanger,  (Tex.)  12  8.  W.  619. 

51.  Where  it  appears  from  the  record  that  a 
samishee  has  sold  the  goods  in  controversy  since 
the  writ  of  garnishment  was  served  on  nim,  a 
Judgment  entered  in  the  supreme  court  on  the  the- 
ory that  the  goods  were  still  in  his  possession  will 
be  modified.— WllUs  v.  Yates,  (Tex.)  12  S.  W.  482. 

Matters  not  apparent  on  record. 

52.  Where  the  record  on  appeal  contains  only 
part  of  the  evidence  adduced  in  the  court  below, 


the  juagment  will  not  m  aistnrbed  unless  unwar- 
ranted bv  the  pleadings.— Whitefield  v.  Hippie. 
(Ky.)  12  8.  W.  150. 

55.  Under  supreme  court  rule  Mo.  No.  16,  requir- 
ing appellants  to  make  an  abstract  of  the  record 
in  the  cause,  setting  forth  as  much  thereof  as  is 
necessary  to  a  full  understanding  of  all  the  ques- 
tions presented  to  the  court  for  its  decision,  the 
court  cannot  pass  upon  instructions,  where  they 
are  not  copied  in  such  abstract,  and  their  sub- 
stance is  not  given  therein. — Craig  v.  Scudder. 
(Mo.)  12  8.  W.  841. 

54.  An  assignment  of  error  complaining  of  the 
refusal  of  the  court  to  count  votes  for  relator,  and 
its  ruling  in  counting  votes  for  respondent,  cannot 
bo  considered  where  there  are  no  findings  of  fact 
by  tbe  court  showing  which  votes  were  received 
and  counted,  and  which  were  rejected.— Davis  v. 
State,  (Tex.)  12  S.  W.  967. 

Harmless  error. 

56.  To  permit  a  plaintiff  to  recover  $40  or  ISO 
more  ttian  he  claims  is  not  such  a  trifling  error  as 
can  or  should  be  overlooked  by  the  appellate  oonrt. 
-Wathen  v.  Byrne,  (Ky  )  12  8.  W  197 

56.  Where  no  stotement  of  facts  is  furnished  by 
appellant,  a  judgment  will  not  be  reversed  for 
rulings  on  evidence  unless  it  appear,  not  only  that 
the  lower  court  erred,  but  that  such  error  must, 
with  reasonable  certainty,  have  produced  a  sub- 
stantial injury  to  appellant.— Missouri  Paa  By. 
Co.  V.  Edwards,  (Tex.)  12  B.  W.  858. 

57.  Error  in  admission  of  evidence  purely  ea- 
mulative,  on  trial  by  the  court,  is  not  ground  for 
reversal,  where  the  findings  are  sustained  by  other 
unchallenged  evidence.— Young  v.  Hudson,  (Mo.) 
12  S.  W.  632. 

68.  A  plaintiif  cannot  complain  of  an  instruction 
which  requires  the  finding  of  facts  unnecessary 
for  a  defense.— Harrington  v.  City  of  Sedaliat 
(Mo.)  12  S.  W.  8«». 

59.  Where  the  jury  find  for  defendant,  a  refusal 
to  instruct  that  they  might  return  a  verdict  tor 
punitive  damages  is  not  prejudicial  error. — Brown 
V.  St.  Louis,  I.  M.  &  a  Rv.  (Jo.  (Ark.)  12  S.W  20S. 

Objections  waived. 

60.  Where  tbe  record  shows  that  appellant  vtA. 
nntertly  submitted  the  cause  in  the  court  below 
for  final  hearing  upon  tbe  proof  taken,  he  cannot 
complain  that  he  was  misled,  and  failed  to  take 
proof  which  he  might  have  adduced  under  the  is- 
sue before  the  court,  under  tbe  belief  that  the  ac- 
count involved  in  the  cause  would  be  referred  to 
a  master  for  settlement.  — Moscowits  v.  Lemp, 
(Ark.)  13  a  W.  781. 

61.  Where  it  was  admitted  that  a  prior  suit  for 
the  same  cause  of  action  was  dismissed  before  a 
plea  in  abatement  of  the  pendency  of  such  suit  was 
acted  on,  that  fact  cannot  be  controverted  on  ap- 
peal by  a  certificate  of  the  clerk. — Traweek  v. 
Martin  Brown  Co.,  (Tex.)  12  S.  W  216. 

62.  A  party  cannot,  on  appeal,  complain  of  In- 
structions embodying  principles  advanced  by  him- 
self, or  which  contein  inconsistencies  arising  from 
those  given  at  his  reouest — Harrington  v.  City  of 
Sedalia,  (Mo.)  12  8.  W.  843. 

V.  Dboisjok. 
Dismissal. 

68.  A  motion  to  dismiss  an  appeal  will  be  grant- 
ed when  the  record  falls  to  show  that  the  special 
judge  who  presided  at  the  trial  of  the  cause  was 
duly  elected.— Wall  v.  Looney,  (Ark.)  12  a  W.  302. 

64.  The  dismissal  of  an  appeal  for  want  of  pros- 
ecution does  not  bar  a  second  appeaL — Sanders  T. 
Moore,  (Ark.)  12  8.  W.  788. 

65.  Where  plaintifl  sues  to  enjoin  the  collection 
of  taxes  on  the  ground  that  the  property  taxed  is 
exempt,  and  his  claim  is  decided  adversely  in  the 
appellate  court,  and  his  suit  dismissed,  and  at  the 
same  time  he  appeals  from  the  judgment  on  the 
tax  information,  the  latter  appeal,  Involving  the 
same  substential  question,  will  be  dismissed  with- 
out inquiring  inte  the  action  of  the  court  below  in 
some  particulars.— Masonic  Temple  Co.  ▼.  (Com- 
monwealth, (Ky.)  12  8.  W.  143. 
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Mandate  and  proceedings  below. 

66.  In  prooeedings  to  condemn  land  lot  railroad 
purposes,  an  appeal  taken  by  the  plaintiS  from  the 
lodgment  rendered  in  the  circuit  court  was  accom- 
panied by  a  gupersedent  issued  at  the  instance  of 
both  parties.  Seld,  that  an  order  of  the  oircuit 
court  for  payment  of  the  amount  of  the  judgment 
into  the  hanos  of  the  clerk  of  the  court,  and  for  a 
writ  of  possession,  made,  at  the  instance  of  plaln- 
tiff,  after  the  delivery  b^  the  oourt  of  appeals  of  an 
opinion  afOrming  the  judgment,  but  before  the 
mandate  of  that  court  was  or  could  be  legally  is- 
sued, was  void ;  and  no  costs  could  be  imposed  on 
either  party  by  reason  of  any  order  of  the  court 
made  in  reference  to  the  money. — Fiel  t,  Coving- 
ton S.  R.  T.  Ry.  Co.,  (Ky.)  12  8.  W.  T59. 

Beversal. 

87.  Under  Rev.  St.  Mo.  187fl,  S  8774,  providing 
that  no  exceptions  shall  be  considered  on  appeal 
except  those  that  have  been  expressly  decided  by 
the  lower  court,  and  section  S776,  providing  that 
judgments  shall  not  be  reversed  except  for  error 
materially  affecting  the  merits  of  the  action,  a 
judgment  overruling  a  demurrer  to  the  answer*  of 
some  of  the  defendants  will  not  be  reversed  be- 
cause of  the  omission  to  render  judgment  against 
a  defendant  in  default;  the  plaintiff  not  having  in- 
dicated any  wish  to  take  judf^ment  against  that 
defendant.— State  t.  Nolan,  (Mo.)  12  B.  W  KMT. 

APFEABANCE. 

Stfpnlations. 

L  Plaintiffs  filed  10  suits  In  ejectment  against 
persons  in  possession  of  different  lots  of  land;  and 
summonses  were  duly  issued.  The  attorneys  em- 
ployed to  defend  them  stipulated  with  plaintiffs  that 
In  two  cases  to  be  tried  as  test  cases,  and  in  "suits 
now  brought  and  about  to  be  brought, "  defend- 
ants who  have  not  been  served  with  summons  "en- 
ter their  utpearance,  and  waive  service  of  sum- 
mons. "  Held,  that  another  oase  against  defend- 
ants, in  which  the  petition  waa  simply  lodged  with 
the  clerk  of  the  court,  with  directions  not  to  issue 
a  vrrit  of  summons  on  it,  and  which  had  never 
been  docketed  aA  a  pending  cause,  was  not  a  "suit 
brought,  "within  the  meaning  of  the  stipulation..— 
Bradley  v.  Welch,  (Mo.)  13  B.  W.  911. 

Authority  of  attorney. 

8.  After  the  service  of  summon*  In  the  10 
oases,  a  public  meeting  was  held,  and  a  committee 
appointed  to  employ  attorneys  to  defend  the  cases. 
The  members  of  the  committee  did  not  know  that 
any  other  petition  had  been  left  with  the  clerk;  nor, 
in  employing  the  attorneys,  did  they  contract  for 
any  person  that  might  thereafter  be  sued.  Held, 
that  the  fact  that  defendants  attended  the  meeting 
at  which  the  committee  was  appointed,  and  con- 
tributed to  the  fund  to  defend  the  suits,  and  that 
there  was  a  general  understanding  that  the  attor- 
neys would,  for  a  reasonable  fee,  defend  any  other 
suits  that  might  be  brought,  was  not  sufficient  to 
constitute  them  defendants'  attorneys. — Bradley 
V.  Welch,  (Mo.)  12  S.  W.  91U 

Applicatioii. 

For  insurance,  see  Insurance,  6-9. 

Argument  of  CounseL 

See  Trial,  7,  8. 

ABBEST. 

Without  warrant. 

Under  Pen.  Code  Tex.  art.  823,  which  pro- 
vides that  a  person  violating  the  law  by  unlawfully 
carrying  arms  may  bo  arrested  by  a  peace-officer, 
without  warrant,  upon  his  own  knowledge,  or  up- 
on information  of  some  credible  person,  a  peace- 
officer  may  arrest  the  offender,  without  warrant, 
upon  information  of  a  credible  person,  though  the 
offender  may  be  in  a  distant  part  of  the  county  at 
the  time  of  the  information,  and  though  the  arrest 
may  not  be  immediately  made.— Jacob*  v.  State, 
(Tex.)  12  S.  W.  408. 


ARSON. 

Indictment. 

1.  Under  the  Kentucky  statute  making  It  a 
felony  to  "willfully  and  unlawf uUy  bum  a  •  ♦  • 
stable,  bam,  or  anv  house  or  place  where  wheat, 
com,  or  other  grain,  grass,  ♦  •  ♦  is  usually 
kept,  ''anindlctmentforbum{ng''a  bam,  the  prop- 
erty of, "  eta,  Is  sufficient,  without  an  averment 
that  wheat,  corn,  or  other  articles  named  in  the 
statute,  were  usually  kept  in  it. — Evans  v.  Com- 
monwealth, (Ky.)  12  8.  W.  709. 

Evidence.     * 

3.  On  trial  for  arson,  evidence  that  defendant 
and  his  co-indictee  were  at  the  store  wliich  wa* 
burned,  after  business  hours,  and  some  time  be- 
fore the  burning;  that  defendant  was  seen  prowl- 
ing about  the  place,  taking  note  of  localities  and 
objects;  that,  in  conversation  with  different  per- 
sons, he  madeoovert threats, "  verbal  Intimations,  * 
and  "declaration^  of  intention, "  so  called,— is  ad- 
missible, as  tending  to  connect  defendant  with  the 
burning.— State  v.  Crawford,  (Mo.)  12  a  W.  354. 

8.  Evidence  tending  to  show  that  a  Btranger  to 
the  trial  had  made  threats  against  the  person  and 
property  of  the  owner  of  the  burned  house  is  ir- 
relevant.—SUt«  V.  Crawford,  (Mo.)  12  S.  W.  SS4. 

ASSAXTIiT  AND  BATTEBT. 

Aasault  with  intent  to  kill,  see  Homicide,  29-8L 

Aggravated  assault. 

1.  An  aze  1*  not  necessarily  a  deadly  weapon; 
and  on  trial  of  an  information  for  an  aggravated 
assault  alleged  to  have  been  committed  "with  an 
axe,  the  fcame  being  a  deadly  weapon, "  the  state 
must  prove  that  the  aze  was  such  a  weapon  a« 
would  be  likely  to  produce  death  or  serious  bodily 
injury  when  used  in  the  manner  it  was  attempted 
to  be  used.— Gladney  v.  Sute,  (Tex.)  U  S.  W.  868. 

Indictment. 

2.  An  indictment  may  charge  an  aggravated 
and  a  common  assault  in  the  same  count,  a*  the 
former  necessarily  includes  the  latter.— Aldn  v. 
State,  (Tex.)  12  S.  W.  1101. 

AaseBsment. 

Of  taxes,  see  Taxation,  6. 

For  improvements,  see  Municipal  Corporation*, 
19-23. 


Assets. 


See  InMloency,  1. 


ASSIGNMENT. 

See,  also.  Assignment  for  Ben^  of  CredUon. 
Of  errors  on  appeal,  see  Appeal,  19-23: 
mortgage,  see  Mortgages,  4. 

Action  by  assignee. 

It  Is  no  objection  to  suit  by  on  asaignee  of 
an  account  in  liis  name  that  no  oonslderstion  for 
the  assignment  la  shown.— Toungv.  Hudson.  (Mo.) 
12&W.632. 


ASSIGNMENT  FOB  BENEFIT 
OF  CBEDITOBS. 

See,  also,  Barihruptcy. 

Who  may  execute,  see  Powers. 

What  constitutes. 

1.  Under  Gen.  St.  Ky.  c  44,  art.  3,  $  1,  provid- 
ing that  certain  acts  of  a  debtor  in  contemplation 
of  insolvency,  or  with  intent  to  prefer  creditors, 
shall  operate  as  an  assignment  for  benefit  of  cred- 
itors, in  an  action  to  declare  certain  acta  of  a  debt- 
or an  assignment,  where  the  pleadings  did  not 
aver  that  the  debtor  knew  of  his  insolvency,  or 
that  he  contemplated  it,  or  that  there  was  any  de- 
sign on  his  part  to  prefer,  and  where  no  facta 
were  stated  from  which  these  easential  conditions 
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were  necOMarilj  inferable,  tbe  aAlon  was  prop- 
erly dismissed.— Heldrloh  v.  SUva,  (Ky.)  12  S.  W. 

no. 

By  attorney. 

2.  In  Texas  an  assignment  for  benefit  of  cred- 
itors may  be  made  by  an  agent  or  attorney  in  fact 
anthorized  thereto.— OoiUcry  t.  Metoalf ,  (Tez.)  12 
aw.  880. 

Presentation  of  claims. 

8.  The  assignee  of  an  iasolTant  mailed  to  plaln- 
tlS  a  printed  notice  of  the  time  and  place  for  the 
presentation  of  claims.  Flaintift  failed  to  receive 
the  notice,  and  did  not  kpow  of  the  time  fixed  for 
the  allowance  of  claims,  but,  knowlnjg  of  the  as- 
slgrnment,  had  previously  sent  his  claim  to  his  at- 
torney. From  a  conversation  between  the  attor- 
ney and  the  assignee  about  the  claim,  before  the 
time  was  fixed  for  the  allowance  of  claims,  it  ap- 
peared that  the  attorney  was  led  to  believe  that 
the  assignee  would  notify  him  of  the  time  when 
fixed,  and  that  notice  was  not  given.    Held,  that 

good  cause  was  shown  for  the  failure  to  present 
le  claim  on  the  day  designated,  within  Rev.  St. 
Uo.  1879,  i  878,  which  provides  that  a  creditor  who 
fails  to  present  his  claim  at  the  time  designated 
for  any  good  cause,  may  do  so  any  time  before  the 
declaration  of  tbe  final  dividend. — Maveiiotc  r. 
Heard,  (Uo.)  13  S.  W.  803. 

Bights  of  creditors. 

4.  Tbe  assignment  law  of  Texas  (act  July  24, 
1879,  )  8)  provides  that  any  creditor  not  consent- 
ing to  the  assignment  may  garnish  the  assignee 
for  any  excess  of  tbe  estate  remidnlng  In  his  hands 
after  payment  of  the  debts  of  consenting  creditors 
and  the  costs  of  the  assignment.  Held  that,  upon 
such  garnishment  proceedings,  the  creditor  is  en- 
titled to  a  discovery  of  the  condition  of  the  estate, 
and  thereby  establishes  his  right  to  such  excess. 
— Craddock  v.  Orand,  (Tex.)  12  a  W.  203. 

B.  Where  the  creditors  of  an  Insolvent  sign  a 
release  of  their  liens  on  the  property  of  tbe  Insolv- 
ent acquired  by  attachment,  and  tbe  property  is 
conveyed  to  trustees  for  their  benefit,  and  the  ti-us- 
tees  accept  the  trust,  one  of  the  creditors  cannot 
afterwards  divest  the  trustees  of  title  by  erasing 
his  name  from  the  instrument  without  the  consent 
of  all  the  other  parties  interested.— Martin  v.  Tay- 
lor, (Ark.)  13  S.  W.  1011. 

Ok  Parol  evidence  Is  not  admissible  to  show 
that  plaintiffs  signed  an  agreement  by  which 
attachments  against  the  property  of  an  insolv- 
ent firm  were  discharged,  and  the  property 
conveyed  to  trustees  for  tbe  benefit  of  creditors, 
on  condition  that  one  of  the  trustees  should  be  re- 
moved, and  another  person  put  in  his  place,  where 
the  instrument  and  property  were  delivered  to  the 
trustees,  and  accepted  by  them,  and  where  there 
is  nothing  in  the  instrument  to  show  that  it  was  to 
take  effect  only  on  the  happening  of  a  future  con- 
tingency.—Martin  V.  Taylor,  (Ark.)  12  B.  W.  1011. 

7.  Where  a  creditor  signs  an  agreement  made 
between  creditors  and  their  insolvent  debtor, 
which  is  also  a  conveyance  of  the  property  of  the 
debtor  to  trustees  for  the  benefit  of  the  creditors, 
ho  is  concluded  from  afterwards  attacking  tbe  in- 
strument on  the  <rround  that  it  was  executed  to 
defraud  creditors.— Martin  v.  Taylor,  (Ark.)  12  S. 

Action  on  assignee's  bond. 

8.  The  seizure  of  the  assigned  property  by  Ju- 
dicial proceedings,  whereby  tbe  assignee  is  pre- 
vented from  realizing  anything.  Is  a  bar  to  an  ac- 
tion, by  a  creditor  not  consenting  to  the  assign- 
ment, on  the  bond  of  the  assignee ;  and  a  judgment 
against  him  in  garnishment  proceedings  under  the 
statute  does  not  estop  the  sureties  from  malting 
such  defense.  — Craddock  v.  Orand,  (Tex.)  13  B. 
W.  208.  .  V.        / 

9.  The  assignment  law  of  Texas,  (act  July  34, 
1879,  i  6,)  provides  that  tbe  assignee  shall  give 
bond  that  he  will  faithfully  discharge  his  duties 
as  assignee,  and  will  make  proportional  distribu- 
tion of  tbe  net  proceeds  of  the  estate  among  the 
creditors  entitlM  thereto,  which  bond  shall  inure 
to  the  benefit  of  the  assignor  and  of  creditors,  who 
mav  maintain  au  action  thereon  against  such  as- 


sighee  and  his  sureties  for  any  breach  t1 
violation  of  this  law,  by  which  such  at 
creditor  shall  sustain  aainag<es.    Held, 
suit  on  such  bond  b7*  non-oonsenting  cr 
petition  should  show  that  there  are  or  i    i 
In  tbe  assignee's  hands  funds  subject  to    I 
which  are  withheld.— Craddock  ▼.  Oran   , 
12&W.  208. 

ASSX7MFSIT. 
Evldenoe. 

1.  In  an  action  on  •  contract  to  pay  a   | 
sum  tor  work,  evidence  for  defendaut  i 
value  of  the  work  is  inadmissible^ — G  : 
Turner,  (Ark.)  13  8.  W.  201. 

2.  In  an  action  for  money  loaned,  the    ' 
showed  that  the  money  was  given,  if  at  f  { 
fendant  in  an  envelope,  and  no  opportu  I 
given  him  to  count  it.    Flaintilt  testified 
envelope  originally  contained  (2,688.28,  at  I 
had  previously  paid  out  of  it  S150  to  di 
He  bad  also  paid  to  others  $55,  but  also   : 
that  there  was  exactly  $3,500  In  the  envel  ; 
admitted  that  defendant  could  not  bav 
how  much  there  was.    Held,  that  •  t<  • 
plaintiff  for  t2,600  could  not  be  sustained  i 
it  did  not  snfBciently  appear  ^at  he  Ic  < 
fendant  that  sum. — Dimmitt  v.  Bobbins,    : 
8.W.94. 

ATTACHMENT. 

See,  also,  OoumishmeKt. 

Qrounds — ^Fraud. 

1.  Attachment  on  the  ground  that  de  i 
have  disposed  of  their  property  with  inte  i 
fraud  creditors  is  justified  where  defend  . 
ing  in  filing  circumstances,  have  mortga 
stantially  all  their  assets,  in  part  to  pay 
ing  deb^  and  in  part  to  secure  a  large  ; 
ment  of  money,  especially  where  the  n 
provides  that  the  mortgagees  may  enter 
session,  and  sell  the  goods  in  due  course  of 
Oallagher  v.  (3oldfrank,  (Tex.)  13  S.  W.  9 

AfQdavit. 

2.  Under  the  Texas  statute  requiring 
suing  out  an  attachment  to  make  oath  thai 
for  tne  purpose  of  injuring  or  harassing 
the  defendants  named  therein,  an  affide  i 
"this  attachment  Is  nbt  sued  out  for  the  : 
of  injuring  or  harassing  the  defendant,  ' 
there  are  two  defendants,  is  InsufQcient.- 
V.  Kauffman,  12  S.  W.  125,  72Tez.  214;  Qum  I 
ham,  (Tex.)  12  8.  W.  233. 

Levy. 

8.  The  privilege  granted  to  vendors  of  ]  i 
property  by  Mansf .  Dig.  Ark.  S  4398,  to  si  i 
specific  attachment  without  imposing  tti 
conditions,  does  not  take  precedence  of  th  i 
of  a  prior  attaching  creditor  of  the  vend) 
V.  Arkansas  Industrial (^,  (Ark.)  13 8.  'V' 

Lien. 

4.  Where  property  is  held  under  the  lei 
attachment  sued  out  by  plaintifT,  and  alsi  i 
questration  in  proceedings  to  foreclose  a  m : 
thereon,  plaintiff  has  no  interest  in  the  pro< : 
the  sale  of  whatever  interest  other  persoi 
have  acquired  by  the  levy  of  a  subsequent 
ment,  it  appearing  that  the  sheriff  did  i 
with  the  property  after  such  sale,  but  bold  i 
under  such  prior  levies.  —  Taylor  T.  Tl 
(Tex.)  12  8.  W.  614. 

6.  Tbe  withdrawal,  after  return  of  ' 
duly  served,  of  a  plea  in  abatement  entered 
action  commenced  by  a  writ  of  attachme:: 
not  vitiate  the  lien  of  the  attachment,  as  tti 
ment  will  still  be  for  the  enforcement  of  1 
acquired  by  the  levy  of  the  attacliment. — CI 
Sylvester,  (Mo.)  12  8.  W.  608. 

6.  In  proceedings  to  set  aside  a  prior 
ment  lieu,  so  that  a  junior  attachment  may  I 
a  first  lien  on  the  attached  property,  tbe  coi 
not  consider  the  question  whether  the  origi 
tachment  was  a  part  of  a  general  assign  li 
tbe  debtors,  which  would  Inure  to  the  bei 
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aU  the  credltorB.— Claflln  v.  Sylvester,  (Mo.)  13  S. 

7.  The  lien  of  an  attaohment  will  not  be  set 
aside  or  postponed  In  favor  of  junior  attachments, 
where  it  appears  that  the  debts  sned  for  were 
bona  fide;  that  the  attachments  were  not  sued  out 
for  the  benefit  of  the  debtors,  or  to  aid  them  In 
hindering  or  defrauding  other  creditors;  and  that 
the  only  object  of  the  attaching  creditor  was  to 
get  preference  for  himself.— C&flln  v.  Sylvester 
(Mo.)  18  8.  W.  608.  ' 

Evldenoe. 

8.  As  tending  to  showthstplainttfrhadno  rea- 
sonable cause  for  attachment,  on  the  ground  that 
defendants  were  about  todispose  of  their  property 
with  intent  to  defraud  creditors,  testimony  Is  ad- 
missible that  before  the  attachment  defendants 
consulted  plaintiff,  and  asked  for  his  approval  In 
the  matter  of  a  contemplated  change  In  the  part- 
nership, this  being  the  only  intended  disposition 
on  which  plaintiff  relied  for  his  attachment.— Mc- 
Clelland V.  Fallon,  (Tex.)  18  S.  W.  flO. 

Sale. 

9.  Where  a  judgment  foreclosing  an  attach- 
ment lien  and  an  order  of  sale  issued  thereunder 
describe  the  land  to  be  sold  simply  as  part  of 
designated  lots,  without  Identlfrtng  the  part,  a 
sale  thereunder  is  void.— McDonald  v.  Bed  Blver 
County  Bank,  (Tex.)  18  S.  W.  88B. 

Bedemption. 

10.  A  chancei7  sale  under  attachment  is  within 
the  purview  of  Mansf.  Dig.  Ark.  {  8067,  which  pro- 
vides that  when  real  estate,  or  any  interest  therein, 
is  sold  under  execution,  the  same  may  be  redeemed 

by  the  debtor  within  12  months  thereafter. Beard 

v.  Wilson,  (Ark.)  18  &  W.  867. 

Procedure. 

11.  Where  a  dtv  attempts  to  enforce  a  tax-lien 
1^  attachment  before  a  magistrate  without  juris- 
diction to  issue  the  attachment,  and  the  summons 
before  the  magistrate  is  not  in  the  usual  form,  but 
merely  to  plead,  answer,  or  demur  to  the  attach- 
ment, judgment  cannot  be  rendered  for  the  amoant 
of  the  tax  and  costs  of  summons. — City  of  Nash- 
ville y.  Wilson,  (Tenn.)  12  a  W.  1088. 

13.  A  supplemental  petition,  in  an  attachment 
suit,  showing  that  since  suit  was  brought  plaintiff 
recovered  a  judgment  against  defendant,  and  that 
the  defendant  has  no  effects  other  than  the  pro- 
ceeds of  the  property  attached,  and  praying  that 
the  surplus  be  applied  to  the  payment  of  that  judg- 
ment, is  unauthorized.— Farlu  v.  Toung,  (Tex.)  13 
S.  W.  986.  -o.  \        / 

Interrentlon. 

18.  On  trial  of  title  to  goods  alleged  to  have 
been  purchased  by  the  Intervening  claimants  in 
satisfaction  of  debts  due  them  from  the  Insolvent, 
refusal  to  allow  claimants,  after  the  case  has  been 
closed,  to  introduce  evidence  that  the  valuation  of 
the  sheriff  is  excessive  is  not  error,  especially 
where  no  issue  was  made  as  to  value.— Moss  v. 

Tf°,8.^'  (J°?i)  ^  ^-  "^^  ^l'';  Freiberg  v.  Same, 
Id.  1136;  Golden  v.  Same,  Id. 

New  trlaL 

14.  In  a  suit  to  foreclose  an  attachment,  the  rec- 
ord failed  to  disclose  the  grounds  for  the  attach- 
ment, hut  strongly  indicated  that  no  statutory 
ground  existed,  and  that  the  issuance  of  the  writ 
was  the  result  of  a  collusion  to  defraud  creditors. 
Plaintiff,  who  was  the  debtor's  father,  and  worked 
for  him,  and  with  whom  the  debtor  lived,  testified 
that  the  debtor  did  not  convert  any  of  his  property 
into  money ;  that  he  paid  his  debts  as  fast  as  he 
could,  with  the  money  for  which  he  sold  his  goods: 
that  he  did  not  fear  that  the  debtor  would  defraud 
him  if  let  alone,  but  that  plaintiff  sued  for  attach- 
mentbecausethedebtorpaidoffotherdebts,andnot 
Ms  claims,  which  he  could  not  otherwise  coUett. 
Held  that,  judfcment  having  been  rendered  fore- 
closing plaintiff's  attachment,  a  new  trial  would 
be  granted  In  favor  of  junior  attaching  creditors 
who  intervened  to  show  that  plaintiff's  attachment 
was  fraudulent— Bateman  v.  Ramsey,  (Tex.)  13  S. 
W.  285. 


Wrongful  attachment. 

16.  Defendants  wrongfully  caused  a  writ  of  at- 
tachment to  issue  in  G.  county,  directed  to  the 
sheriff  of  M.  county,  which  they  placed  in  the  bands 
of  their  agent,  who  superintended  the  seiznre  and 
took  possession  of  the  goods.  Held,  that  these  acts 
""'S??'?,""**  *  trespass  by  defendants  in  M.  county. 
—Willis  V.  McNatt,  (Tex.)  18  8.  W.  478. 

16.  The  defendant  had  more  than  sufScient  prop- 
erty to  pay  all  his  debts,  and  was  disposing  of  his 
goods  only  in  the  usuid  course  of  trade.  When 
plaintiff  came  to  him  for  a  settlement,  he  offered  to 
give  a  mortgage  on  all  his  property  except  one  par- 
cel, already  mortgaged.  Plaintiil,  by  pT«tending 
to  accede  to  this,  procured  a  list  of  ^fondant's 
property,  and  then  threatened  to  attach  him,  im- 
less  he  at  once  paid  all  he  owed  plaintiff.    Held 

sufficient  to  warrant  a  finding  of  malice. Parka  t 

Young,  (Tex.)  12  8.  W.  986. 

17.  There  being  a  dispute  as  to  whether  prop- 
erty wrongfully  attached  by  defendaots  was  soul 
under  defendants'  writ,  or  under  an  order  of  conrt 
issued  on  the  application  of  subsequent  attaching 
creditors,  a  verdict  in  plaintiffs'  favor  is  supported 
by  the  ofBcer's  return,  showing  that,  after  apply- 
ing part  of  the  proceeds  on  an  execution  In  favor 
of  def  endanta,  he  credited  the  balance  on  their  at- 
Ucliment;  other  evidence  also  showing  that  a  re- 
turn of  sale  under  the  order  was  to  be  made  at  a 
certain  date,  but  that  the  sale  In  question  occurred 
thewaftor.- WllUs  v.  McNatt,  (Tex.)  18  8.  W.  478. 
.-  'Ai.^^i*^'*™^°*^'"<">irfiil  where  It  appears 
that  the  affidavit  on  which  it  issued,  which  ^eged 
that  these  plaintiffs  were  about  to  convert  their 
property  into  money  to  defraud  their  credltora, 
was  made  by  a  person  having  no  knowledge  as  to 
now  plaintiffs  oonducted  their  businesa,  and  who 
took  no  steps  to  ascertain  whether  there  was  any 
ground  for  the  writ;  that  plaintiffs'  business  was 
prosperous,  and  their  mercantile  standing  was  con- 
sidered first  class;  that  in  conversation  with  do- 
f  endanto'  agent,  a  few  daya  before  the  writ  issued, 
plaintiffs  expressed  their  wUliugness  to  pay  the 
debt,  and  suggested  several  arrangementa  as  to 
how  it  orald  be  done;  and  that,  on  the  trial,  thia 
agent  teetifled  that  the  reason  for  issuing  the  writ 
was  his  apprehension  that  some  other  creditors 
might  give  defendants  trenble,  and  that  he  intend- 
ed to  buythegood8atthesale,lf  beoooldget  them 
cheap  enough,  the  profits  on  such  to  go  to  defeod- 
ants.- Willis  v.  McNatt,  (Tex.)  18  8.  W.  478. 


Damages. 

..J\  ?°*  defendants  In  attachment  havtnff  tes- 
tmed  that  their  stock  of  goods,  aU  of  which  was 
attMhed  by  plaintiff,  was  worth  $4,400  or  14  500  a 
verdict  for  |4,400,  less  the  amoStTf  pSkufl'S 

™'^S.ll''"'r*^'  *^F«^  "»«  sheriffs  retSS 
valued  the  goods  attached  at  only  «2.a25.  and  it  aS 
poared  that  two  other  attachmfn^lSeX  «S 
!L„i  1,°'*',^^'°^  ""  »°»0"»t  not  sho^n,  were  sub- 
sequently evied  upon  the  same  goodk— MoCl^ 
land  V.  FaUon,  (Tex.)  18  8.  W.  60.  ^^^  ««-iei- 
80.  Where  the  only  evidence  of  probable  cause 
fOT  Issuing  the  attachment  is  the  testimony  of  a 
witoMs  that  one  of  defendants  had  stated  Uiat  hU 
co-defendant  was  disposing  of  the  proceeds  of  the 
sate  of  their  goods  for  his  own  benefit,  which  stata- 
?®J!5.u/  "«'endant  denied  having  made,  it  is  error 
to  withdraw  from  the  jury  the  question  of  exem- 
plaiTT  damages  raised  by  defendants'  plea  in  reoon- 

(Tex!ri2SrW°6?&*'****''™*°*'~^°'*'  ^-  ^°°^ 
21.  Since  plaintiffs  are  entitled  to  interest  on 
the  value  of  the  goods  taken  under  the  writ,  the  al- 
lowanoe  of  such  interest  by  the  jury  does  not  ren- 
der the  damages  excessive.- Willis  ▼.  McNatt 
(Tex.3  12  H.  W.  478.  ^oobh, 

28.  A  verdict  for  actual  damages  for  wrongful 
atteohment,  which  is  only  about  the  value  tMti- 
fled  by  the  debtor,  and  «300  less  than  that  placed 
on  it  by  the  sheriff  in  his  return,  there  being  no 
other  evidence  as  to  the  value,  is  not  exoeaaive.— 
Parks  V.  Young,  (Tex.)  12  8.  W.  986.        """"'"• 

88.  Where  the  attachment  Is  entirely  unneees. 
^SILu,?*"?™  plaintiff's  debt,  and  has  Wn  «Sd 
out  without  probable  cause,  and  defendant's  bu^ 
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oesB  baa  iMen  broken  up,  and  his  Immediate  aotaal 
lo8g  amounts  to  nearly  $700,  a  verdict  for  tSOO  ex- 
«mplarT  damages  is  not  ezoessive.  —  Parks  v. 
Young,  (Tex.)l2  8.  W.  986. 

24.  Ilallce  appears  where  the  ground  stated  ic 
the  affidavit  to  procure  the  writ  is  known,  or  oacrht 
to  be  known,  to  be  untrue  by  the  attaching  credit- 
ors, and  plaintUts  may  recover  exemplary  dam- 
•geii.— WlUis  V.  McNatt,  (Tex.)  19  &  W.  478. 

Evidence. 

25.  Where  defendants  in  attachment  recover 
only  actual  damages  for  Its  wrongful  Issue,  plsln- 
tift  Is  not  prejudiced  by  their  testimony  as  to  what 
they  had  been  doing  since  the  attachment. — Mo- 
CleUand  v.  Fallon,  (Tex.)  12  S.  W.  60. 

26.  On  the  trial  of  an  issue  of  wrongful  attach- 
ment, where  the  verdict  is  against  the  attachment 

Slaintiff  for  actual  damages  only,  be  is  not  prejn- 
Iced  by  defendant's  testimony  that  the  goods,  for 
the  price  of  which  the  action  was  brought,  wer« 
unsalable,  and  not  such  as  the  boyer  ordered. — 
KcClelland  v.  Fallon,  (Tex.)  12  8.  W.  60. 

ATTOBNET  AND  CUBNT. 

Authority  to  appear,  see  Appearance,  9. 

Compenaatioii. 

1.  A  contract  between  an  administnitor  and 
Attorneys,  while  the  settlement  of  the  estate  Is 
progressing,  under  whloh  the  former  agrees  to 
pay  the  latter  at  the  rate  of  Ave  dollars  per  day 
for  their  services,  and  an  amount  equai  to  five  per 
cent,  of  all  they  may  save  the  estate  "by  excepting 
to  the  settlements  made  by  the  commissioner," 
does  not  entitle  the  attorneys  to  commission  on 
what  is  conceded  to  be  owing  to  the  estate,  but  only 
on  all  controverted  claims  that  are  allowed  against 
the  estate.— Hcllvoyv.  Kuasell,(Ky.)  12&  W.1067. 

Iiien. 

2.  After  an  attorney  had  procured  a  Judgment 
against  a  raUroad  oompany,  all  its  property  and 
franchises  were  sold  to  satisfy  various  hens.  The 
client  and  others  became  purchasers,  the  company 
was  reorganized,  and  stock  was  Issued  to  the  pur- 
chasers, by  mutual  agreement  among  them,  in  pay- 
ment of  their  claims  against  the  old  company. 
Liens  prior  to  the  judgment  procured  by  the  at- 
torney absorbed  all  the  purcnase  price.  Held, 
that  the  attorney  had  no  lien,  by  virtue  of  the  judg- 
ment, on  the  stock  which  was  issued  to  his  client. 
—Morton  v.  HaUam,  (Ky.)  12  S.  W.  187. 

8.  An  attorney's  Hen  on  a  judgment  exisU 
notwithstanding  we  judgment  is  compromised 
pending  appeal,  as,  under  the  Tennessee  practice, 
an  appeal  does  not  vacate  the  judgment. — Coving- 
ton v.  Bass,  (Tenn.)  12  S.  W.  103S. 

4.  Where  a  judgment  is  compromised,  pending 
•ppeaL  without  notice  to  the  attorneys  of  the  sao- 
cessful  plaintiff,  they  may  enforce  their  lieni^alnst 
defendant  in  equity.— Covington  v.  Baas,  CTenn.) 
la  a  W.  1088. 

5.  A  defendant  who  compromises  a  judgment 
■gainst  him  is  concinslvely  presumed  to  have 
known  all  it  contained,  and  is  not  entitled  to  actual 
notice  of  an  attorney's  lien. — Covington  ▼.  Baaa, 
(Tenn.)  12  H.  W.  1083. 

Contrsots  between. 

6.  Where  an  attorney  exchangee  land  with  his 
client,  be  must  show  that  the  tr&e  was  fair,  and 
that  he  gave  an  adequate  consideration  for  his 
oUent'B  land.— Cooper  v.  Lee,  (Tex.)  12  S.  W.  488. 

7.  Defendant  employed  plaintiffs  to  ooUeot  a 
claim  against  a  railroad  company,  and  atrreed  to 
pay  them  a  per  cent,  of  the  amount  realized  orjse- 
cured,  "whether  by  suit,  compromise,  or  other- 
wise ;  and,  if  nothing  of  said  claim  is  realized  or 
•eoured,  said  attorneys  (plaintiffs)  are  to  receive 
DO  compensation. "  The  evidence  showed  that  aft- 
er much  litigation,  in  which  a  judgment  was  pro- 
cured, plaintiffs  had  advised  defendant  that  the 
claim  was  hopeless.  Afterwards  defendant  pur- 
chased an  Interest  in  the  road,  and  abandoned  the 
litigation.  He  afterwards  realized  the  amount  of 
bis  claim.    Held,  that  plaintiffs  were  not  entitled 


to  recover  under  the  contract. — Simrall  v.  Morton, 
(Ky.)  12  S.  W.  185. 

BAHi. 

Bight  to  bail. 

1.  In  Texas  a  person  arrested  for  murder  is  en- 
titled to  ball  where  it  appears  that  deceased,  a  con- 
stable, was  killed  while  trying  to  arrest  accused, 
and  that  accused  was  not  aware  of  his  official  char^ 
acter,  and  was  not  apprised  of  his  purpose,  in  mak- 
ing the  arrest.— In  re  Johnson,  (Tex.)  12  S.  W.  604. 

2.  The  children  of  defendant  and  deceased  had 
quarreled,  and  deceased  threatened  to  shoot  do- 
fondant's  children.  Later,  defendant  drove  de- 
ceased's children  from  his  spring,  when  deceased 
took  a  pail  and  pistol,  and  started,  in  •  rage.  De- 
fendant, seeing  him  coming,  took  his  gun,  and  went 
to  meet  him ;  but  there  was  evidence  that  he  did 
not  shoot  until  deceased,  a  savaf?e  man,  drew  his 
pistol,  and  threatened  to  kill  him.  Defendant  at 
once  gave  himself  np,  and  was  discharged  by  •  Jiu- 
tice,  but  after  two  terms,  was  indicted  for  marder,  , 
and  tried,  the  jury  disagreeing.  His  conduct  waa 
good,  and  he  had  refused  to  escape  when  other 
prisoners  broke  jalL  Const  Mo.  art.  2,  $  84,  de- 
clares that  all  persons  shall  be  bailable,  "except 
for  capital  offenses,  when  the  proof  is  evident,  or 
the  presumption  great. "  Held,  that  it  was  proper 
to  admit  him  to  baa— la  re  Qoans,  (Mo.)  12  B.  W. 
685. 

Ball-bond. 

8.  Under  0>de  Crim.  Proa  Tez.  art.  288,  requir- 
ing the  offense  to  be  distinctly  named  in  a  badl-bond, 
a  recital  that  defendant  was  charged  with  "un- 
lawfully selling  liquor  on  Sunday" is  insufficient, 
but  the  indictment  having  charged  that  he  was  a 
merchant,  grocer,  or  dealer  in  wares,  and  merchan- 
dise, or  tiader  In  business,  and  that  as  such  he  did 
unlawfully  sell  liquor  on  Sunday,  the  bond  must 
allege  the  same  facts.— Bowen  v.  State,  (Tex.)  13 
a  W.  418. 

' — -  Solre  fttoias. 

4.  In  sdre  facias  Issued  to  the  sureties  on  a 
judgment  nisi,  rendered  by  the  district  court  on  a 
forfeited  bail-bond,  the  writ  alleged  that  defend- 
ant, "  Ina  prosecution  pending  in  the  district  court, " 
entered  into  a  bond,  etc,  conditioned  to  appear  "be- 
fore the  said  court  •  •  •  to  answer  ♦  •  • 
upon  a  charge  by  information  before  W.  L.  H.,  J. 
P.,  precinct  No.  1,  Ellis  county,  Texas,  duly  pre- 
sented in  said  court,  wherein  *  *  *  defendant 
la  charged  with  the  offense  of  assault  to  murder, 
•  *  •  and  whereas  •  •  •  before  said  oourt, 
then  in  session  for  said  Ellis  county,  said  prosecu- 
tion was  called  for  trial,  and  the  said  J.  L.  B.  failed 
to  appear,  •  *  •  and  thereupon  said  bond  was 
declared  forfeited  by  said  court,  and  it  was  or- 
dered, "  ete.  Held,  that  the  judgment  nisi  in  the 
district  court  does  not  support  the  allegations  of 
Vaa  writ,  which  read  as  if  the  bond  was  forfeited 
and  judgment  nisi  rendered  in  the  justice's  court, 
on  a  charge  pending  in  that  court. —  Brown  v. 
State,  (Tex.)  »  a  W  1101. 

5.  Where  the  adrefaoUu  alleges  that  the  bond 
was  executed  "  in  a  certain  prosecution  pending  in 
the  district  court, "  and  the  bond  offered  in  support 
of  the  allegation  is  shown  to  have  been  taken  in  an 
examining  court  of  a  justice  of  the  peace,  the  vari- 
ance is  fataL— Brown  v.  State,  (Tez.)  13  a  W.  1101. 

6.  The  allegation  that  the  bond  was  executed 
"to  answer  upon  a  charge  by  information  before 
W.  L.  H.,  J.  P.  of  Bills  county,  duly  presented  In 
said  court, "  cannot  be  proved  by  a  bond  which  was 
executed  to  answer  before  the  district  court  to  a 
charge  of  assault  with  intent  to  murder,  as  such 
crime,  being  a  felony,  could  not  be  finally  triod  in 
a  justice's  court,  and  could  not  be  tried  in  any  court 
on  information.— Brown  v.  State,  (Tex.)  13  a  W. 
1101. 

Belease  of  sureties. 

7.  When  one  released  on  a  bail-bond  goes  in* 
to  another  stete,  and  is  them  confined  In  the 
penitentiary  for  another  crime,  whereby  his  bond 
Is  forfeited,  his  bail  are  not  exonerated.— Tar- 
brough  V.  Commonwealth,  (Ey.)  12  S.  W.  148. 
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8.  Under  Crim.  Code  Ky.  S  B6,  providing  that 
*if.  before  Judgment  is  entered  against  the  bail,  the 
defendant  is  surrendered  or  arrested,  the  conrt 
maj,  at  Hs  discretion,  remit  the  whole  or  part  of 
the  sum  specified  in  the  bail-bond, "  the  discretion 
of  the  oourt  is  not  abased  when  jndgmeQt  is  en- 
tered against  the  bail  of  one  who  went  into  another 
state  and  was  there  oonfined  in  the  penitentiary 
for  another  crime,  for  two-tfatrds  of  the  amount 
specifled,  though  the  accused  was  surrendered  by 
bis  bail  when  he  was  released  from  the  peniten- 
tiary.— Yarbrough  7.  Commonwealth,  (Ky*)  13  S. 
W.  148. 

Bailment. 

8«e  AglttmtfiU;  Carrier*;  Inrikeepen;  Fledge. 

BANKBXJPTOY. 

Effect  of  dlsobarge. 

A  debtor's  discbarge  In  baakmptey  oannot 
affect  the  right  of  a  creditor  to  enforce  a  vendor's 
lien  on  lands  of  the  debtor  whioh  were  not  listed  as 
part  of  his  assets,  and  in  relation  to  which  no 
oeedings  in  banlcruptOTwere  bad.— Bamettv. 
yers,  (Ky.)  12  S.  W.  808. 

BANKS  AND  BANKENG. 

Checks. 

1.  The  bolder  of  a  check  cannot  me  the  bank 
on  which  it  is  drawn,  unless  it  has  been  accepted 
by  the  bank. — Fickle  T  Feople's  Nat.  Banlc,  (Tenn.) 
13  8.  W.  919. 

a.  Where  a  bank  has  paid  a  check  drawn  on  It 
to  one  not  the  payee  or  his  indorsee,  and  charged 
and  deducted  the  amount  on  settlement  wItB  the 
drawer,  its  conduct  amounts  to  such  acceptance  as 
will  enable  the  payee  to  sue  upon  it.— Pickle  T. 
People's  Nat.  Bank,  (Tenn.)  12  B.  W.  919. 

8.  It  is  immaterial  that  it  does  not  appear  that 
the  check  was  delivered  to  complainant,  or  how  it 
came  into  possession  of  the  bank,  as  by  suing  upon 
it  the  payee  ratifies  the  receipt  of  the  check  on  nis 
account,  though  not  its  subsequent  collection. — 
Pickle  T.  People's  Nat.  Bank,  (Tenn.)  12  S.  W.  919. 

4.  Wben  a  bank  pays  a  forged  check  without 
requiring  identification  or  preserving  any  evidence 
of  the  identity,  of  the  person  to  wlu>m  it  is  paid, 
and  indorses  it,  and  sends  It  for  payment  to  the 
bank  upon  which  it  is  drawn,  the  latter  bank,  up- 
on discovering  the  forgery  after  having  paid  the 
check,  can  recover  the  amount  thereof  from  the 
former.— People's  Bank  v.  Franklin  Bank,  (Tenn.) 

13  a  w.  no. 

Offloers. 

6.  A  bank  cashier  may  indorse  to  Umself^nd 
sue  on,  a  note  payable  to  uie  bank.— Toung  v.  Hud- 
son, (Mo.)  13  S.  W.  632. 

Taxation. 

6.  Statutes  of  Texas  pennltting  private  banks 
to  deduct  their  deposits  from  their  taxable  assets 
do  not  discriminate  against  national  banks,  which 
are,  by  act  of  March  31,  l!i85,  required  to  render  a 
sworn  statement  of  the  number  of  their  shares, 
each  share  for  its  actual  cash  value,  less  its  pro- 
portion of  real  estate,  which  is  taxed  separately, 
since,  to  determine  such  value,  it  is  necessary  to 
deduct  deposits,  as  debts  against  the  bank.— -£n 
gelke  V.  Schlender,  (Tex.)  Vi  S.  W.  999. 


BIGAMT. 

Venue— Constitutional  law. 

Rev.  St.  Mo.  i  1536,  providing  that  an  In- 
dictment for  bigamy  may  be  found  and  trial  had 
in  the  county  where  the  offender  is  apprehended,  is 
in  violation  of  the  constitution  of  1)>75,  providing 
that  the  indictment  must  be  found  by  a  grand  jury 
of  the  county  where  the  offense  was  committed, 
and,  where  a  second  marriage  was  performed  in  J. 
county,  an  indictment  and  conviction  in  M.  county 
ia  error.— State  y.  Smiley,  (Mo.)  12  a  W.  247. 


Bona  Fide  Pnrchasem. 

Bee  Negotiable  InttmmeKU,  7-8 ;  Sale,  6 ;  Vendor 
amd  Vendee,  81-88. 

BONDS. 

See,  also.  Principal  and  Surety- 

Action  on  assignee's  bond,  see  Aeeigrunent  for 

Benefit  of  Creditors,  8,  9. 
Injunction  bond,  see  Injunction,  7. 
Of  execntors,  etc.,  see  Executort  and  Admtnl»- 

tratort,  i-6. 
Replevin  bond,  see  Replevin,  19-14. 
Venue  of  action  on,  see  Venue  in  OM1  Cases,  t. 

QnaliflcatlonB  of  siuetias. 

The  non-residence  of  a  surety  on  the  bond  of 
a  commissioner  appointed  to  sell  land  under  decree 
of  the  court  is  no  ground  of  objection,  where  it  ia 
shown  that  the  surety  has  sufficient  property  witii- 
io  the  state.— Herd  v.  Cist,  (Kj.)  12  a  W.  480. 

BOUNDARIES. 

By  aoqnleacenoe. 

1.  Where  the  location  of  a  road  oonstttatins 
the  dividing  line  between  plaintiffs'  and  defend- 
ants' lands  is  in  dispute,  the  purchase  and  holding 
of  adjacent  land  by  one  of  the  defendants  does  not 
constitute  such  a  recognition  of  the  locus  of  the 
road  as  wonld  operate  as  an  estoppel,  where  plain- 
tiffs were  not  induced  thereby  to  change  their  po- 
sition for  the  worse.— OriiBtb  v.  Bif e,  (Tex.)  13  a 
W.  168. 

Courses  and  distances. 

2.  Where  the  beginning  comer  of  a  survey  is 
the  south-west,  but  the  south-east  corner  is  equally 
well  identified,  a  charge  limiting  the  jxay  to  find- 
ing the  unidentified  north-east  corner  by  the  first 
and  second  lines  from  the  south-west  oomer  is  er- 
roneous, as  the  south-east  comer  is  of  equal  im- 
portance, unless  the  line  from  the  former  oomer 
was  actually  run  and  measured,  and  that  from  the 
latter  not— Bcott  v.  Pettigrew,  18  a  W.  161,  73 
Tex.  821 ;  Lancaster  v.  Ayers,  (Tex.)  12  S.  W.  163. 

8.  An  instruction  making  the  importance  of  an 
established  north-east  comer,  in  locating  the  north 
and  west  lines  of  a  survey,  dependent  upon  the 
Jury's  belief  that  such  western  line  was  not  run.  Is 
erroneous,  as  su6h  comer  has  the  same  weight  for 
the  purpose  in  question,  whether  the  western  line 
was  run  or  not. — Scott  v.  Pettigrew,  (Tex.)  13  S. 
W.  161.  -•       .V 

4.  Where  a  grant  of  a  tract  of  land  deoUres  it* 
area  to  be  U  leagues,  and  there  is  nothing  to  indi- 
cate an  intent  to  grant  a  greater  area,  ana  no  older 
surveys  are  called  for,  and  the''foouteps''of  the 
surveyor  are  found  on  a  part  only  of  the  bounda- 
ries of  the  grant,  upon  an  issue  as  to  the  location 
of  one  of  the  lines  of  such  tract,  an  instruction  that 
any  excess  over  the  area  granted  is  immaterial  if 
the  jury  can  fix  its  boundaries  in  harmony  with  the 
calls  of  the  original  survey  is  erroneous ;  the  effect 
of  8u«di  excess  In  determining  the  unidentified 
boundaries,  in  connection  with  the  other  eyidenoe^ 
being  a  question  for  the  jury.— Scott  y.  Pettisrew. 
(Tex.)  12  S.  W.  161. 

6.  Plaintiff  alleged  a  vacancy  Of  1,590  varos  be- 
tween two  surveys  having  a  common  east  line  and 
three  others  lying  to  the  east  of  them.  Four  of 
them  were  made  by  one  surveyor,  at  about  the 
same  time,  and  all,  by  mutual  use  of  the  same  lines 
and  corners,  were  evidently  intended  to  have  a 
common  line,  and  to  include  the  whole  territory. 
No  marked  lines  were  found  on  the  ground,  and, 
to  locate  their  exterior  lines  by  measurement  from 
idehtifled  comers  of  adjacent  surveys,  several 
thousand  varas  distant  to  the  east  and  west,  and 
measuring  the  required  distances  towards  the  in- 
terior, the  vacancy  would  exist  as  asserted.  But, 
measuring  from  other  nearer  identified  oomers  of 
like  surveys,  the  discrepancy  on  one  side  of  the 
line  would  be  trifling.  There  was  evidence  from 
which  the  court  might  well  find,  as  it  did,  that  a 
pile  of  stones  claimed  by  defendants  as  a  comer  In 
the  common  line  was  suoh  oomer.    No  vacant 
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was  shown  on  the  oonnty  map.  Held,  that  tne 
identified  comer  of  the  surreys  ip  question  must 
prevail  over  measurements  from  oontlguous  sur- 
veys, and,  while  there  was  an  apparent  excess  of 
land  in  some  of  the  surveys,  there  was  no  vaoanoy. 
—Booker  v.  Hart,  (Tex.)  IS  S.  W.  16. 

6.  Where  neither  the  comers  of  plaintiffs'  nor 
defendants'  land  are  satisfactorily  established, 
and  there  is  a  well^atabltsbed  and  identified  cor- 
ner of  another  Bunrey,  from  which,  by  following 
course  and  distance,  defendanta'  survey  can  be 
oonstmoted,  sach  course  should  be  followed, 
though  the  boundwries  thus  established  include 
land  within  the  bonndaries  of  plaintiifs'  iunior 
survey.— Grifllth  v.  Rife.  (Tex.)  13  &  W.  168. 

Beoognition. 

7.  Where  a  dividing  line  is  established  between 
tracts  of  land  owned  by  a  county,  before  purchases 
are  made  of  land  on  each  side  of  it,  and  the  deeds 
under  which  parties  claim  have  been  made,  and  are 
known  by  the  parties  to  have  been  made  with 
reference  to  that  line,  they,  and  all  the  persons 
claiming  through  them,  are  bound  by  it.— Brlsooe 
V.  Puckett,  (Tex.)  13  8.  W.  978. 

Advene  posaesalon. 

8.  Where  parties  have  respectively  claimed  ad- 
versely up  to  a  division  fence  for  80  years,  such 
fence  fixes  the  line  between  them,  and  determines 
their  respective  rights.— Soheible  v.  Hart,  (Ky.)  12 
&  W.  OJii.  ->  V-*  / 

8.  But,  tf  there  is  a  marked  line  between  the 
two  pieces  of  land  for  whioh  the  deed  of  one  of  the 
parties  calls,  then  he  does  not  acquire  possession 
beyond  it  by  the  adjoining  owner's  permitting  tiim 
to  join  to  his  fencing,  if  he  does  not  claim  to  the 
division  fence.— Scheible  t.  Hart,  (K^.)  18  S.  W. 
OSS. 

ia  Continuous  and  nninterrapted  possession, 
under  claim  of  ownership,  to  the  line  of  a  division 
fence,  will  not  bar  title,  where  it  appears  that  such 
occupation  was  under  a  belief  that  the  fence  was 
on  the  true  line,  and  without  intention  of  claiming 
beyond  the  true  line,  as  described  in  the  deeds.— 
Bkinker  v.  Haagsma,  (Mo.)  12  S.  W.  669. 

11.  A.  and  B.,  being  tenants  in  common  of  a 
section  of  land,  agreed  that  A.  should  have  the 
south  half,  and  B.  the  north  half.  A.  deeded  the 
south-west  quarter,  and  by  mistake  located  the 
npper  boundarv  too  far  north.  Her  grantee 
deeded  it  to  doiendants  without  any  reference  to 
the  northern  boundary.  B.  deeded  the  north  half 
to  plaintiff,  calling  for  the  proper  southern  l>ound- 
ary.  Held,  that  plaintiff  was  not  estopped  from 
claiming  the  boundary  line  described  in  bis  deed.— 
Carley  v.  Parton,  (Tez.)  12  a  W.  i»a 

Syldenoe. 

13.  Findings  of  the  court,  in  eieotment,  as  to  the 
location  of  the  boundary  line  will  not  be  reviewed, 
when  there  is  evidence  to  support  them. — Skinker 
▼.  Haagsma,  (Mo.;  13  a  W.  ^. 

18.  In  trespass  to  try  title,  an  expert  surveyor, 
who  was  present  at  the  survey  of  the  lands  in  con- 
troversy, may  use  a  map  in  explaining  his  testimo- 
ny, which  would  not  l>e  clearly  intelligible  without 
iMtiouKb  the  map  is  not  shown  to  be  corrector 
OiBciaL— Orifflth  v  Bife,  (Tex.)  13  S.  W.  168. 

14.  In  an  action  to  try  title  to  land,  where  the 
title  depends  upon  the  looation  of  a  line,  an  in- 
struction that  tbe  burden  of  fixing  snch  line  was 
upon  defendant,  and  that  it  must  be  fixed  with 
reasonable  certainty,  is  erroneous,  as  the  burden 
of  proof  is  upon  the  plaintiff ;  and  also  iMcause  the 
words  "reasonable  certainty"  require  proof  be- 
yond a  reasonable  doubt,  which  is  not  necessary.^ 
Boott  V.  Pettigrew,  (Tex.)  12  S.  W.  161. 

15.  Where  the  evidence  as  to  the  locality  of  a 
nad  constituting  the  dividing  line  between  plain- 
tiffs' and  defendants'  lands  is  conflicting,  a  judg- 
ment for  defendants  will  not  be  disturbea,  even  Tf 
their  patent  did  not  prevail  over  plaintiffs'.— Grif- 
fith V.  Rife,  (Tex.)  12  S.  W.  168. 

16.  It  appeared  that  a  certain  road,  constituting 
the  dividing  line  between  plaintiffs'  and  defendants' 
lands,  could  not  be  precisely  located  by  puysical  ev- 
idences on  tbe  ground;  that  the  meanders  of  such 


road  were  given  by  calls  for  courses  and  distances 
in  the  field-notes  of  the  original,  unauthorized  sur- 
vey of  defendants'  land  only,  and  not  in  those  of 
the  survey  of  plaintiffs'  land,  which  was  made  first, 
but  was  not  shown  to  have  been  authorized ;  that 
neither  of  these  seta  of  field-notes  called  for  the 
other;  that  a  resurvey  of  plaintiffs'  land,  upon 
which  their  patent  was  issued,  was  made  subse- 
quent to  another  survey  of  defendanta'  land,  and 
the  issue  of  their  patent  thereon ;  and  that  the  me- 
anders of  the  road,  as  called  for  in  the  respective 
patente,  were  irreconcilable.  Held,  that  the  orig- 
inal survey  of  defendanta'  land  was  superseded  by 
that  upon  which  their  patent  was  issued,  and  that 
the  latter  will  prevail  over  that  of  plaintiffs'  junior 
patent.— (^riflith  v.  Rife,  (Tez.)  13  &  W.  168. 

BKTDGES. 

Defective  bridges. 

1.  Where  it  appears  that  plaintiff,  while  riding 
on  horseback,  was  injured  by  her  horse's  falling 
backward  into  an  open  space  between  a  wagon- 
way  and  a  foot-bridge,  evidence  that  another  per- 
son had  been  injured  at  tbe  same  place  by  falling 
from  the  foot-bridge  is  not  admissible  on  the  ques- 
tion of  notice,  as  it  baa  no  tendency  to  show  that 
the  wagon-way  was  unsafe  for  travel  on  horse- 
back.—BheUey  v.  Caty  of  Austin,  (Tex.)  18  &  W. 
768.  -t  X        ' 

Evidenoe. 

8.  In  an  action  against  a  dty  for  personal  in- 
juries caused  by  the  alleged  defective  oonstmctioa 
of  two  bridges,— one  a  wagon  way,  and  the  other  * 
foot  bridge, — whereby  an  open  space  over  a  gutter 
was  left  netween  them,  about  ten  feet  long,  four 
feet  wide,  and  two  feet  deep,  expert  evidence  is 
not  admissible  on  the  question  as  to  whether  t)ia 
opening  was  dangerous.— Shelley  y.  City  of  Austin, 
(Tex.)  12  a  W.753. 

8.  Neither  are  the  opinions  of  non-expert  wit- 
nesses who  have  examined  the  place,  and  who  ar« 
able  to  state  the  facta  on  whioh  their  opinions  are 
based,  admissible.  —  Shelley  v.  City  of  Austin, 
(Tex.)  18  S.  W.  753. 

4.  In  an  action  against  a  dty  for  damages  al- 
leged to  have  resulted  from  the  city's  negligence 
in  constructing  a  bridge,  testi|nony  of  the  mayor, 
of  the  city  engineer,  who  superintended  the  con- 
struction of  the  bridge,  and  of  a  member  of  the 
city  counoU,  that  the  bridge  was  built  by  the  city, 
sufficiently  supporta  a  finding  to  that  effect,  though 
there  was  no  evidence  that  the  city  oouncil  passed 
au  ordinance  authorizing  the  bridge  to  i>e  built.— 
City  of  Austin  v.  Emanuel.  (Tex.)  13  S.  W.  818. 

Instraotiona. 

5.  An  instruction  that  if  the  jury,  looking  to 
all  the  circumstances,  find  that  the  city  used  ordi- 
nary care  and  prudence  in  keeping  a  bridge  of  the 
dimensions  shown,— that  is,  if  the  bridge  was  rea- 
sonably safe  for  the  public,- then  to  find  for  the 
city;  out  if  the  city  failed  to  exercise  such  care, 
ete.,  then  to  find  for  plaintiff,— sufficiently  submita 
to  the  jury  the  question  whether  Uie  bridge  was 
of  snfficient  dimensions  to  relieve  the  city  of  neg- 
ligence in  ita  construction  and  keeping. — SlieUey 
V.  City  of  AusUn,  (Tex.)  13  a  W.  768. 

BUXLDINa  AND  liOAN  ASSOGI- 
ATIONS. 

Charters,  see  XTmry. 

Default  in  dues. 

The  laws  of  a  bnfldinf;  association  divided 
ita  stock  into  four  series  of  500  shores  each,  to  l>e 
paid  for  in  weekly  paymenta  of  tl.  When  the 
funds  amounted  to  $500,  that  sum  was  assigned  to 
some  share,  which  was  then  termed  a  "redeemed 
share, "  and  the  holder  was  thereafter  required  to 
pay  interest  on  the  amount  monthly,  besides  the  $1 
a  week,  until  all  the  shares  in  that  series  were 
"redeemed. "  A  shareholder  had  $500  assigned  to 
him,  and  gave  bis  note  for  payment,  secured  by  a 
deed  of  trust  authorizing  a  sale  of  the  property  in 
case  of  default  in  the  monthlv  or  weekly  payments. 
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field,  that  default  in  the  payment  of  the  dues  was 
the  default  in  the  weekly  payments  referred  to  In 
the  trust-deed,  and  authorized  a  sale  of  theprop- 
«r^.— Wilson  V.  Schoenlaub.  (Mo.)  13  S.  W.  881. 

BUB-QLABY. 

With  intent  to  rape. 

1.  Where  the  evidence  shows  that  defendant 
broke  Into  a  cabin  where  certain  females  slept,  and 
followed  them  thence  to  the  main  dwelling,  which 
he  also  forcibly  entered,  the  verdict  of  the  jur^, 
convicting  him  of  barglairy  with  intent  to  commit 
rape,  will  not  be  disturbed  on  the  ground  that  the 
facts  did  not  justify  the  finding  of  the  Intent  as 
charged.— McComb  v.  Commonwealth,  {Ky.)  13  t). 
W.  3Ji2. 

Evidenoe  —  Possession  of  stolen  inrop- 
erty. 
3.  To  warrant  an  inference  of  guilt  from  the 
fact  that  some  of  the  stolen  property  was  found 
in  defendant's  possession  recently  after  a  burglary, 
bis  possession  must  be  personal  and  exclusive, 
must  be  unexplained,  and  must  involve  a  distinct 
and  conscious  assertion  of  property  by  defendant; 
and,  where  the  evidenoe  snows  that  some  of  the 
stolen  property  was  soon  thereafter  found  in  de- 
fendant's poBiiession,  the  court  should  so  instruoU 
—Jackson  v.  State,  (Tex.)  13  8.  W  701. 

3.  On  a  trial  for  burglary,  proof  that  some  of 
the  stolen  nrooertv  was  found  In  the  house  of  a 
third  person  cannot  be  considered  against  defend- 
ant, unless  it  is  proved  that  the  two  acted  together 
in  the  commission  of  the  burglary,  and  that  the 
third  person  bad  personal  and  exclusive  poases- 
slon,  unexplained,  and  under  a  claim  of  ownership. 
—Jackson  v.  State,  (Tex.)  13  B.  W.  701. 

4.  Where  there  is  no  evidence  that  defendant 
made  any  explanation  of  his  possession  of  the 
stolen  property,  it  is  improper  to  instruct  as  to 
the  rule  relating  to  such  explanations. — Jaokaon 
T.  State,  (Tex.)  13  S.  W  70L 

Instruotions. 

5.  On  a  trial  for  bnrglaiy,  P.  and  T.,  on  behalf 
of  the  state,  testifled  that  defendant  confessed  to 
them  that  he  committed  the  burglary.  There  waa 
evidence  that  said  witnesses  were  accomplices  in 
the  crime,  and  the  only  material  corroboration  of 
their  testimony  was  the  fact  that  shortly  after  the 
burglary  a  gun  taken  at  the  time  was  found  in  de- 
fendant's possession;  but  defendant  testified  that 
he  purchased  It  from  T.,  and  that  the  latter  had  it 
In  his  possession  soon  after  the  burglary,  and  be- 
fore defendant  had  it.  field,  that  the  court  should 
tiave  charged  that,  unless  the  jury  were  satisfled, 
beyond  a  reasonable  doubt,  that  defendant  did  not 
purchase  the  gun  from  T.,  or  that  T.  did  not  have 
possession  of  said  gun  before  it  was  found  In  de- 
fendant's poasesaion,  they  should  not  consider  the 
circumstance  of  defendant's  possession  as  corrobo- 
rative of  the  testimony  of  said  witnesses. — Beach 
T.  State,  (Tex.)  13  8.  W.  868. 

Cancellation  of  Contracts. 

See  Equity,  4-11. 

OABBIEBS. 

See,  also,  fiorse  and  Street  BaUroads;  BaUroad 
Companies. 

Ciontraots  between — ^Public  poUoy. 

1.  An  agreement,  between  owners  of  two  rival 
•team-boats  on  the  Kentucky  river,  that,  in  order 
to  prevent  rivalry  and  consequent  reduction  of 
charges,  the  net  profits  of  each  should  be  shared 
in  a  certain  proportion,  each  bearing  Its  own  ex- 
penses, and  that,  if  the  owners  of  either  boat 
should  sell  with  a  view  of  going  out  of  the  trade, 
notice  should  be  given  to  the  owners  of  the  other 
boat,  and  the  owners  so  selling  should  not  enter 
the  trade  again  within  one  year,  is  void,  as  against 
public  policy,  and  the  owners  so  selling  may  start 
a  new  boat  within  the  year, — Anderson  v.  Jett, 
(Ky,)  13  8.  W,  670. 


Contract  of  oarrlage. 

2.  Where  trains  habitually  stop  at  a  oertain 
station,  and  an  agent  of  the  oompany  sells  a  return 
ticket  to  that  station  to  a  person  who  has  been  in- 
formed of  the  custom,  and  relies  on  it,  and  the 
agent  knows  that  the  purchaser  intends  to  nae  the 
ticket  to  return  on  a  train  which  does  not  stop  at 
that  station,  but  does  not  inform  h'm  of  the  fact, 
the  oompany  is  liable. — St.  Louis,  1.  IL  &  S.  By. 
Co.  V.  Adcox,  (Ark.)  13  S.  W.  874. 

8.  Where  defendant  sells  plaintiil  a  flrst-class 
railroad  ticket  over  its  own  and  other  lines,  con- 
taining a  provision  that  in  selling  the  ticket  defend- 
ant acted  only  as  agent,  and  was  not  responsible, 
beyond  its  own  lines,  plain tifF  cannot  recover 
against  defendant  for  being  ejected  from  a  first- 
class  car,  and  being  oompelled  to  travel  in  a  amok- 
ing-car,  on  one  of  the  other  lines. — Harris  t.  Howe, 
(Tex.)  13  S.  W.  324. 

Limiting  liability. 

4.  A  railroad  company  that  has  made  no  r»- 
duction  in  its  freight  rates  in  consideration  of  a 
stipulation  in  a  biQ  of  lading  exempting  it  from 
loss  by  fire:  that  has  furnished  ita  agent  with  no 
form  for  a  bill  of  lading  not  oontaining  the  "fire 
clause;"  and  that  has  given  him  no  authority  to 
submit  to  the  shipper  the  alternative  of  paying  a 
higher  rate  for  a  shipment  with  the  oommon-law 
responsibility  attaching  to  the  company, — Is  liable 
for  goods  destroyed  by  fire,  though  the  company's 
officers  testify  that  the  company  had  a  higher 
freight  rate,  where  the  "limited  liability"  clause 
was  omitted  from  the  bill  of  lading,  and  that,  if 
the  shipper  had  so  requested,  permission  wonld 
have  been  given  to  ship  under  a  contract  without 
the  "fire  clause"  in  it.  The  stipulation,  being  un- 
reasonable and  unjust,  is  not  a  valid  limitation  of 
the  company's  common-law  liability  as  a  common 
carrier.— Louisville  &  M,  B.  Ca  T.  OUbert,  (Tenn.) 
13  8.  W.  1018. 

6.  Where  a  railroad  oompany  has  not  given  its 
customers  the  choioe  of  shipping  under  a  bill  of 
lading  without  the  clause  exempting  it  from  lia- 
bility for  loss  by  fire,  the  acquiesoenoe  of  the  ship- 
ping publio  in  the  form  of  the  bill  of  lading  contain- 
ing the  "fire  clause"  does  not  establish  the  reason- 
ableness of  the  exemption. — I<ouisville  &1S.K.  Co. 
T.  Gilbert,  (Tenn.)  13  S.  W.  1018. 

Injuries  to  passengers. 

6.  Where  the  petition,  in  an  action  for  Injuries 
sustained  by  plaintUf  while  traveling  in  charge  of 
oattie,  alleges  that,  when  the  train  stopped  to  taka 
water,  plaintiff,  as  was  customary,  left  the  caboose 
to  look  after  his  cattle ;  that  the  train  atarted  with- 
out giving  him  time  to  re-enter  the  caboose,  and 
he  was  compelled  to  climb  up  on  the  train,  or  be 
left  behind;  that  on  the  invitation  of  the  conduct- 
or be  startetd  towards  the  caboose ;  and  that,  aa  he 
was  in  the  act  of  entering  it  from  the  top  of  the 
oar,  he  was  struck  by  a  water-pipe  attached  to  a 
tank,  and  injured,— exceptions  to  so  much  of  It  as 
alleges  why  plaintiff  went  on  the  top  of  the  train 
rather  than  the  caboose,  and  that  he  entered  the 
caboose  from  the  top  of  the  car  at  the  request  of 
the  conductor,  are  properly  overruled. — Uisaonrl 
Fac  By.  Co.  v.  Callahan,  (Tex.)  13  8.  W.  8SS. 

7.  The  evidenoe  showed  that  plaintiff  waa  at- 
tempting to  enter  the  caboose  at  the  place  fixed  for 
employes  when  he  was  struck  by  the  pipe  of  a  wa- 
ter-tank, and  there  was  nothing  to  show  that  it 
was  obviously  dangerous  so  to  enter,  or  that  plain- 
tiff was  negligent  in  the  manner  of  his  attempt  to 
enter,  field,  that  a  verdict  in  hia  favor  would  not 
be  disturbed. — Missouri  Paa  Ry.  Co.  v.  Callahan, 
(Tex.)  12  S.  W.  833. 

8.  Apassenger  aged  67,  and  in  good  health,  waa 
directed  to  get  off  defendant's  train,  a  freight  car- 
rying passengers,  before  reaching  his  station.  His 
duties  requiring  haste,  he  started  on  beside  the 
train,  the  road-bed  being  closely  fenced  with  barbed 
wire,  but  soon  came  to  a  bridge,  to  get  over  which 
he  had  to  mount  a  flat-car.  Beaching  the  front  of 
the  car,  and  being  anxious  lest  the  train  might 
start,  he,  having  first  examined  the  ground,  jumped 
from  the  coupling  outward,  with  one  hand  on  the 
car  in  front,  and  m  landing  broke  his  leg.    Held, 
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that  the  facts  did  not  constitute  a  cause  of  action. 
—Adams  v.  Missouri  Pao.  Ry.  Co.,  (Mo.)  12  S.  W. 
6S7. 

Pleading. 

9.  Allegations  in  a  petition  against  a  railroad 
company  for  personal  injuries,  that  plaintiff  was 
put  to  great  inconvenience  and  delay;  that  he  was 
expected  at  a  certain  city  on  a  certain  day,  but  was 
unable  to  reach  it;  that  the  weatlier  was  bitterly 
cold,  and  the  place  of  the  accident  not  near  any 
house,  and  he  was  forced  to  walk  back  to  nearest 
town  for  shelter,  and  suffered  greatly  thereby ;  and 
that,  by  reason  of  said  inconvenience  and  delay,  he 
was  damaged  in  the  further  sum  of  tSOO, — are  too 
vague  to  warrant  an  allowance  for  inconvenience. 
—Missouri  Pao.  Ry.  Co.  v.  MltoheU,  (Tex.)  12  S. 

10.  An  allegation  in  a  complaint  that  plaintiff 
was  expelled  from  defendant's  train,  that  he  ex- 
perienced great  fatlgae  and  distress  in  finding  his 
way  back,  and  that  by  reason  thereof  and  the  ejec- 
tion from  the  train  he  suffered  great  pain  of  mind 
and  body,  will  not  admit  proof  of  the  sickness  of 
plaintiff's  child,  to  which  tie  was  going,  and  plain- 
tiff's consequent  mental  Buffering,  but  such  fact 
must  be  dUtincUy  pleaded.— Oulf,  0.  Jk  S.  F.  R. 
Co.  V.  Hurley,  (Tex.)  18  8.  W.  226. 

Evidence. 

11.  In  an  action  against  a  railroad  company  for 
Injuries  received  in  a  wreck,  the  evidence  as  to  the 
condition  of  the  road  should  be  confined  to  the  time 
and  place  of  the  accident,  and  tilX  evidence  as  to 
other  wrecks  excluded,  though  presented  on  the 
question  of  exemplai?  damages. — Missouri  Pao. 
By.  Co.  V.  Mitchell,  (Tex.)  12  .S.  W.  810. 

12.  In  an  action  for  injuries  received  in  getting 
off  a  moving  cable  car,  by  a  car  passing  on  another 
track,  evidence  that  the  cars  were  running  at  a 
higher  rate  of  speed  than  was  authorized  by  city 
ordinances,  coupled  with  some  evidence  that  the 
bell  on  the  passing  car  was  not  rung,  is  sufficient 
to  show  negligence  of  defendant. — Weber  v.  Kan- 
sas Clw  Cable  Ry.  Co.,  (Mo.)  13  B.  W.  801. 

18.  Evidence  that,  after  plaintiff,  who  was  trav- 
eling with  cattle,  reached  the  car  top,  and  was 
sitting  down,  the  conductor  sent  tor  him  to  oome 
to  the  caboose  to  sign  a  statement  that  the  cattle 
were  in  good  order  at  the  end  of  defendant's  line, 
which  they  were  then  nearlng,  is  admissible,  where 
plaintiff  is  injured  in  so  doing,  as  having  some 
bearing  on  the  question  of  contributory  negligence, 
—Missouri  Fao.  Ry.  Co.  v.  Callahan,  (Tex.)  12  B. 
W.  888. 

14.  So,  also,  is  evidence  that  no  notice  of  the 
movement  of  the  train  was  given  plaintiff,  to  en- 
able him  to  reach  the  caboose  before  the  train 
started.— Missouri  Pac.  Ry.  Co.  V.  Callahan,  (Tex.) 
12  8.  W.  833. 

15.  Nor  is  it  error  to  permit  plaintiff  to  state  the 
position  of  the  wat«r-pipe  when  it  struck  him,  and 
that  it  would  not  have  struck  him  had  it  been 

S laced  in  its  usual  position  when  not  used  to  con- 
uct  water. — Missouri  Pac  Ry.  Ca  v.  Callahan, 
(Tex.)  13  S.  W.  833. 

Contribatory  negligence. 

16.  A  passenger  on  a  grip-car  pulled  the  rope 
for  a  stop  at  a  crossing,  but  the  signal,  being  out 
of  order,  gave  no  sound ;  and,  while  the  car  was  in 
full  motion,  without  signaling  the  conductor  or 
gripman,  who  was  near  him,  he  stepped  out  of  a 
side  door,  which  was  open  and  unguarded,  and  was 
struck  Immediately  by  a  car  passing  on  another 
track.  HeULth&t  he  was  guilty  of  contributory 
negligence.— Weber  v.  Kansas  City  Cable  Ry.  Co., 
(Ifo.)  12S.  W.  804. 

17.  A  shipper  of  stock  is  not  guilty  of  contrib- 
atory negligence,  who  uses  the  only  platform  pro- 
vided by  the  railroad  company  for  that  purpose, 
and  is  injured  in  so  doing,  though  he  knows  it  to 
be  unsafe,  if  he  exercises  reasonable  care  in  its 
use.— White  v  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co., 
(Ky.)  12  S.  W.  936. 

j^eotion  from  train. 

18.  Plaintiff  bought  a  ticket  to  a  point  on  de- 
fendant's road.  A  wreck  occurred  on  the  way, 
and  the  train  was  delayed  over  night.    PlaintlJi, 


being  sick,  was  unable  to  wait  on  the  train,  and 
asked  the  conductor  if  the  check  he  bad  given  him 
would  be  good  for  the  next  day,  and  was  told  it 
would  not.  The  next  day  plaintiff  boarded  anoth- 
er train  for  his  destination.  After  some  dispute 
as  to  riding  on  the  check,  he  offered  the  regular 
fare,  but,  on  refusing  to  pay  the  extra  price  de- 
manded when  tickets  are  not  bought  before  enter- 
ing the  train,  he  was  ejected.  Held,  that  plaintiff 
was  entitled  to  damages  for  such  ejection. — Louia- 
vUle  &  N.  R.  Co.  V.  Wilsev  <Kv.)  12  8.  W  275.* 

19.  Plaintiff  was  wrongfully  ejected  from  d«- 
fendant's  train  for  refusing  to  pay  a  penalty  ex- 
acted from  passengers  who  failed  to  purchase 
tickets  at  a  regular  station,  the  conductor  having 
full  knowledge  of  the  facts  excusing  plaintiff.  But 
it  did  not  appear  that  there  was  any  malice  on  tho 
pan  of  the  conductor.  Held  that,  while  plaintiff 
was  entitled  to  more  than  nominal  damages,  a 
verdict  for  (2,500  was  excessive. — Louisville  &  N. 
R.  Ca  V.  WUsey,  (Ky.)  12  a  W.  275. 

Damages. 

20.  The  liability  of  a  railroad  company  for  ex- 
emplary damages  does  not  depend  on  its  ability  to 
keep  its  road  in  snch  condition  that  it  can  be  safely 
operated.— Texas  Trunk  Ry.  Co.  v.  Johnson,  (Tex.) 
12  S.  W.  482. 

21.  In  an  action  for  inlurles  sustained  through 
the  derailing  of  a  train,  v^ere  there  is  evidence 
that,  while  the  track  was  not  in  good  condition, 
trains  might  be  run  on  it,  at  a  low  rate  of  speed, 
with  reasonable  safety,  and  that  at  the  time  of  the 
accident  the  train  WEW  running  at  a  greater  rate  of 
speed  than  was  allowed  by  the  orders  of  the  com- 
pany, and  that  the  wreck  might  have  been  caused 
by  this,  it  is  error  to  refuse  to  instruct  the  jury 
that  if  they  find  from  the  evidence  that  the  injury 
sustained  by  plaintiff  was  the  result  of  fast  run- 
ning of  the  train,  and  that  the  train  was  so  run 
against  the  orders  of  the  superior  officers,  and 
against  the  regulations  of  the  company,  then  plain- 
tiff can  only  recover  actual  damages. — ^Texas  Trunk 
Ry.  Co.  V.  Johnson,  (Tex.)  12  8.  W.  482. 

Loss  of  property  by  passenger. 

22.  A  passenger  on  defendant's  sleeping-car, 
being  told  he  would  have  to  change  cars  on  account 
of  a  wreck,  started  forward  with  all  the  other  pas- 
sengers, but,  npon  missing  his  pocket-book,  re- 
turned to  his  berth,  where  he  had  left  it.  Mo  one 
was  in  the  car  after  the  passenger  left,  except  the 
conductor,  porter,  and  a  trun  brakeman  who 
passed  through  without  stopping.  The  conductor, 
porter,  and  passengers  were  searched,  but  the 
pocket-book  could  not  be  found.  Held,  that  a  ver- 
dict against  the  sleeping-car  company  would  not 
be  disturbed. — Pullman  Palace  Car  Co.  y.  Mat- 
thews, (Tex.)  12  8.  W.  744. 

Liability  for  loss  or  ii^jury  of  goods. 

23.  Under  Rev.  St.  Tex.  art.  277,  which  declares 
that  "the  duties  and  liabilities  of  carriers  in  this 
state  shall  l>e  the  same  as  are  prescribed  by  tho 
common  law, "  except  when  otherwise  provided, 
an  interstate  carrier,  in  the  absence  of  contract 
limiting  its  liability,  is  liable  for  goods  destroyed 
by  a  mob  of  rioters.— Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Levi,  (Tex.)  12  8.  W.  677. 

Live-Stock  sbipments. 

24.  A  carrier  cannot  limit  its  liability  for  the 
full  value  of  stock  lost,  through  its  negligence,  by 
a  contract  to  pay  "  the  actual  cash  value  at  the 
time  and  place  of  shipment,  but  in  no  case  to  ex- 
ceed one  hundred  dollars  per  head, "  in  case  of  total 
loss  of  said  stock.— Southern  Pac.  Ry.  Co.  v.  Mad- 
dox,  (Tex.)  12  S.  W.  815. 

Connecting  lines. 

25.  By  a  contract  between  plaintiff  and  "the  L. 
&  N.  Ry.  and  its  connecting  lines, "  it  was  agreed 
that  certain  cattle  should  be  carried  from  Decatur, 
Ala.,  to  Fort  Worth,  Tex.,  the  liability  of  the  L.  & 
N.  Ry.  as  carrier  to  cease  at  its  terminus.  New  Or- 
leans. From  that  point  the  cattle  were  hauled 
over  several  roads,  in  the  same  cars,  and  were 
finally  delivered  to  the  defendant  road,  in  the  state 
of  Texas,  which  delivered  them  at  Fort  Worth,  and 
collected  all  charges  for  carriage  and  feeding  from 
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plainUfl.  Rev.  St  Tex.  art.  4261,  provides  that 
every  railroad  company  shall,  for  a  reasonable  com- 
pensation, draw  over  its  road  without  delay  the  pas- 
sengers, merchandise,  and  cars  of  every  other  rail- 
road company  which  may  enter  and  connect  with 
its  road.  Held,  that  the  facts  were  insufficient 
to  fix  any  liability  upon  defendant,  as  member  of 
a  partnership,  or  aa  joint  contractor,  for  injuries 
received  by  the  cattle  on  roads  other  than  its  own : 
its  action  in  hauling  such  cattle,  as  it  was  required 
to  do  by  law,  not  of  itself  amounting  to  a  ratifica- 
tion of  the  contract.— Gulf,  C.  &  S.  F.  B7.  Co.  ▼. 
Baird,  (Tex.)  12  B.  W.  B30. 

36.  As  Rev.  St.  Tex.  arU  4251,  makes  it  obligatory 
on  a  railroad  company  in  the  state,  without  delay, 
to  carry  over  its  road  cars,  freight,  etc.,  received 
from  any  connecting  company,  a  railroad  compa- 
ny is  not  bound  bv  a  through  bill  of  lading,  under 
which  it  receives  freight,  in  ignorance  of  its  terms, 
the  original  carrier  having  no  authority  to  contract 
for  it.— Gulf,  C.  &  B.  F.  By.  Co.  v.  Dwyer,  (Tex.) 
12  R.  W.  1001. 

87.  The  way-bill  of  the  company  showing  that, 
at  the  time  the  defendant  company  received  the 
freight,  it  paid  accrued  charges,  amounting  to  as 
much  as  tne  amount  fixed  in  the  bill  of  lading  for 
the  entire  transportation,  is  admissible  as  evidence 
that  it  did  not  intend  to  ratify  the  original  contract. 
— Onlf,  a  &  a  F.  By.  Co.  v.  Dwyer,  (Tex.)  13  & 
V.  lOOL 

Freights. 

28.  In  an  action  nnder  liaws  Tex.  17tb  Leg.  85, 
Imposing  a  penalty  on  a  railroad  company  for  re- 
fusing to  deUver  freight  upon  the  payment  or  ten- 
der of  the  charges  shown  in  the  bill  of  lading,  it  is 
not  necessary  that  the  bill  of  lading  shall  be  shown 
at  the  time,  to  make  the  tender  of  the  charges  ef- 
fectual, unless  Its  production  is  demanded.— Gulf, 
C.  &  S.  F.  By.  Co.  V.  Dwyer,  CTex.)  18  8.  W.  1001. 

CAItBTIira  WEAPONS. 

On  election  day,  see  Elections  and  Voters,  28. 

Exceptions  in  statute. 

1.  Fen.  Code  Tex.  art  319,  relating  to  the  of- 
fense of  unlawfully  carrying  arms,  exempts  a  per- 
son who  has  reasonable  ground  for  fearing  an  un- 
lawful attack  upon  his  person,  and  the  danger  is  so 
imminent  and  threatening  as  not  to  admit  of  the 
arrest  of  the  partv  about  to  make  such  attack,  upon 
legal  process.  On  the  trial  for  a  violation  of  the 
statnte,  it  appeared  that  defendant,  a  few  minutes 
before  his  arrest,  was  attacked  by  one  D. ,  a  larger 
and  more  powerful  man  than  himself.  Defendant 
fled,  and  was  pursued  some  distance  by D.,  who  was 
armed  with  a  club;  D.  threatening  to  kill  him. 
Defendant  then  procured  a  pistoL  Seld,  that  the 
case  WEW  within  the  exemption  of  the  statute. — 
Coleman  v.  State,  (Tex.)  12  S.  W.  S90. 

£videnoe. 

2.  On  a  trial  for  carrying  a  pistol  as  a  weapon, 
the  defense  was  that  at  the  time  of  his  arrest  de- 
fendant was  on  a  journey.  Defendant's  witnesses 
testified  that  defendant  had  started  by  train  to  go 
to  Fort  Smith,  60  miles  from  his  home,  and  whue 
the  train  was  waiting  at  Coal  Hill,  7  miles  from  his 
home,  he  became  involved  in  a  difficulty,  and  was 
arrested  for  having  a  pistoL  A  witness  for  the 
state  testified  that,  after  defendant's  arrest  de- 
fendant's ttrother  hdd  admitted  that  defendant  was 
spending  the  evening  at  Coal  Hill  at  the  brother's 
invitation,  and  that  defendant  had  intended  to  go 
back  to  his  home  that  night;  and  that  nothing  had 
been  said  about  defendant's  journey  to  Fort  Smith. 
Held  that,  as  tbe  jury  are  the  judges  of  the  credi- 
bility of  witnesses,  a  conviction  would  not  <be  set 
aside  on  the  ground  of  the  insufficiency  of  the  evi- 
denoe  to  support  the  verdict.  Richardson  v.  State, 
2  8.  W.  187,  f oUowed.— StieweU  y.  State,  (Ark.)  18 
a  W.  1014.  ^ 

OEBTIORABL 

When  lies. 

1.  Const  Tenn.  art  6, 1 10,  providing  that  the 
judges  of  inferior  oonrts  may  issue  writs  of  certi- 


orari on  sufficient  cause,  does  not  gIVe  a  right  to 
the  writ  as  a  substitute  for  an  appeal  from  the  de- 
cision of  the  board  of  equalization,  from  which  no 
appeal  lies,  but  only  as  a  substitute  for  appeals  of 
which  the  petitioner  is  wrongfully  deprived.— 
Tomlinson  t.  Board  of  Bqualixation,  (Tenn.)  18  & 
W.  111. 

8.  Act  Tenn.  March  26,  1887,  provides  that, 
where  complainta  to  a  board  of  equalization  are 
based  on  excessive  values,  the  board  shall  have  the 
right  to  summon  witnesses.  Held,  that  the  sum- 
moning of  witnesses  is  not  a  matter  of  right  to  a 
oomplunant;  and  tiietioard,  in  refusing  to  summon 
witnesses,  is  mt  "acting  illegally, "  or  "exceeding 
its  jurisdiction, "  within  Code  Tenn.  S  8123,  grant- 
ing certiorari  when  an  Inferior  tribunal  or  board 
thus  abuses  its  power. — ^Tomlinson  t.  Board  of 
Equalization,  (Tenn.)  13  a  W.  414. 

8.  Nor  is  petitioner  entitled  to  the  writ  to  have 
the  decision  reviewed  on  tiie  merits,  as  such 
right  exista  only  where  the  writ  lies  as  a  substi- 
tnto  for  appeal  or  writ  of  error,  or,  possibly,  in- 
stead of  audita  querela.— Tomlinson  7.  Board  of 
Equalization,  (Tenn.)  18  a  W.  414. 

4.  Under  Mansf .  Dig.  Ark:  $  1868,  authorizing 
certtorort  to  correct  erroneous  proceedings,  it  is 
the  proper  remedy  to  set  aside,  at  the  instance  of 
an  heir,  a  sale  of  decedent's  land  to  satisfy  a  debt, 
where  it  appears  that  the  proceedings  were  entire- 
ly irregular;  that  petitioner  was  a  young  child  at 
the  time  of  sale;  that  the  administrator,  who  was 
also  petitioner's  guiurdian,  was  an  imbecile;  ttiat 
petitioner  was  not  apprised  by  the  record  that  a 
time  had  been  fixed  for  the  sale,  and  so  could  not 
take  the  proper  steps  for  appeal;  that  the  land 
wait  partly  deceased's  homestead,  and  was  worth 
far  more  than  was  paid ;  and  that  the  purchaser 
would  not  suffer  by  a  revocation  of  the  sale,  as  he 
had  paid  no  money,  and  had  not  yet  received  a 
deed.— Burgett  v.  Apperson,  (Ark.)  13  B.  W.  659. 


Bee  Jury,  8,  0. 


Ohallei^e. 


OHAMPEBTT  AND  TVTATNTB- 
NANCE. 
Pleading. 

1.  Defendant's  plea  that  the  suit  was  not  the 
suit  of  plaintiff,  bat  the  suit  of  her  father,  and 
was  instituted  without  plaintifTs  knowled^  and 
prosecuted  without  her  consent  and  against  her 
will,  was  properly  stricken  out,  since  it  presented 
the  question  of  maintenance,  which  is  a  question 
for  the  court,  and  not  for  the  jury.— Graham  v. 
McReynolds.  (Tenn.^  12  8.  W.  547. 

8.  It  was  not  error  for  the  court  to  allow  such 
a  plea  to  stand  as  an  application  for  a  rule  on 
plaintiff's  attorneys  to  show  by  what  authority 
they  prosecuted  the  suit,  and  to  discharge  the  rule 
after  the  attorneys  had  answered  by  filing  the  af- 
fidavit of  plaintiff  that  the  suit  was  prosecuted  by 
her  direction. — Graham  v.  McReynolds,  (Tenn.)  VS 
a  W.  647. 

Cliaiige  of  Venue. 

Bw  Venvs  in  CUrll  Cases,  5^. 

CHATTEL  MOBTQAGES. 

FoBsession  by  mortgagor. 

1.  A  mortgagor  of  a  chattel,  retaining  posses- 
sion, has  a  right  to  sne  a  turnpike  <^mpany  for  dam- 
ages to  the  chattel  by  its  defective  road. — Gallatin 
&  H.  Turnpike  Co.  v.  Fry,  (Tenn.)  18  a  W.  Taa 

8.  While  the  mortgaged  chattels  are  in  the 
custody  of  the  mortgagee,  he  may  lend  theih  to  the 
mortgagor  for  occasional  temporary  use,  without 
prejudice  to  his  security. — Qamer  t.  Wright 
(Ark.)  12  8.  W.  785. 

Description  of  persons. 

3.  A  description  of  the  mortgagees  in  reciting 
their  name  as  "Henderson,  Echols  &  Ca  "  is  suin- 
dent— Henderson  v.  Gates,  (Ark.)  13  a  W.  780. 
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Description  of  property. 

4.  A  ohattel  mortgage  dasoiiblhg  the  mort- 
gaged property,  as  "my  entire  crops  of  ootton  and 
oorn  to  be  raised  by  me  tbe  present  year,  or  con- 
tracted by  me, "  is  not  void  for  insafflcient  descrip- 
tion.—Henderson  T.  Qates.  (Ark.)  12  8.  W.  "SO. 

6.  A  description  In  »  chattel  mortgage  of  the 
property  mortgaged  as  "one  black  mare  mule,  six 
years  old, "  In  the  mortgagor's  possession,  In  a  cer- 
tain county  and  state,  is  sufficient. — Llghtle  t. 
GasUeman,  (Ark.)  18  8.  W.  66«.* 

Becording. 

0.  If  a  mortgagee  takes  possession  of  the  mort- 
gaged chattels  oefgre  any  other  right  or  lien  at- 
taches, his  title  is  good  against  everybody,  if  the 
mortgage  was  previouBly  valid  between  the  par- 
ties, although  it  oe  not  acknowledged  and  recorded. 
—Garner  t.  Wright,  (Ark.)  12  8.  W.  786. 

7.  A  certificate  show!  ng  that  a  chattel  mortgage 
was  recorded  in  fall,  instead  of  being  deposited 
with  the  clerk  as  provided  by  law,  would  not  ren- 
der the  registration  invalid.  If  tbe  law  was  other- 
wise complied  with.— Grounds  y.  Ingram,  (Tex.)  13 
B.  W.  1118. 

8.  The  registration  of  a  chattel  mortgage  is  not 
notice  thereof  to  an  auctioneer  who,  in  the  regular 
course  of  business,  sells  the  property,  and  pays 
over  the  proceeds  to  the  mortgagor,  and,  in  the  ab- 
sence of  actual  notice,  he  is  not  liable  to  the  mort- 
gagee.—Frizzell  ▼.  Bundle,  (Tenn.)  12  &  W.  918. 

0.  Mansf .  Pig.  Ark.  §  4T50,  provided  that,  tn 
order  for  a  mortgage  to  become  a  Hen  on  personal 
property  against  strangers,  without  being  filed  for 
record,  the  mortgagee  shall  Indorse  upon  it  that 
It  is  to  be  filed,  but  not  recorded,  and  shall  then 
file  it  with  the  recorder,  who  shall  then  nark  it 
"Filed, "  with  tt^e  time  of  filing  on  the  back  of  It, 
and  file  it  in  his  otBce,  where  it  shall  be  kept  for  the 
Inspection  of  all  persons  interested.  A  mortgagee 
sent  his  mortgage  to  the  recorder,  by  an  agent, 
with  verbal  instructions,  but  no  indorsement  on  It, 
that  it  should  be  filed,  but  not  recorded.  The 
agent  told  the  recorder  that  it  was  not  to  be  re- 
corded, and  the  recorder  laid  it  aside,  and  waited 
to  see  tbe  mortgagee.  Afterwards  the  mortgagee 
saw  the  recorder,  and  directed  him  to  recora  it. 
The  recorder  then  marked  it  filed  as  of  the  day  it 
was  banded  him,  and  recorded  it.  Held,  that  the 
mortgage  was  not  filed  for  record  until  tbe  in- 
•tructions  were  given  to  record  It. — ^Deadman  v. 
Earle,  (Ark.)  13  8.  W.  880. 

ForeoloBure. 

10.  Ib  a  suit  to  foreclbse  a  chattel  mortgage  a 
oertifled  copy  thereof  is  admissible  in  evidence,  as 
against  the  single  objection  that  it  is  "  a  copy, " 
irtiere  it  appears  that  the  original  is  filed  in  another 
county,  and  cannot  be  withdrawn,  though  Baylee' 
St.  Tex.  art.  SlSOb,  {  8,  regulating  the  registration 
of  chattel  mortgages,  provides  that  a  copy  of  such 
inatrumeat,  certified  by  the  clerk,  shall  be  re- 
ceived in  evldenoe  of  the  fact  that  it  was  received 
and  filed  according  to  the  clerk's  indorsement, 
"  but  of  no  other  fact.  "—Grounds  v.  Ingram,  (Tex.) 
18  aw.  1118. 

11.  Where  a  chattel  mortgage  contains  •  power 
of  sale,  and  provides  that  costs  incurred  in  : 
shall  be  paid  out  of  the  proceeds  of  the  sale. 
incurred  by  the  mortgagee  in  an  attempt  ■ 
Which  is  prevented  by  the  wrongful  act  of  the 
mortgagor,  are  recoverable  from  him  in  a  suit  to 
Ittr^lose.— Grounds  v.  Ingram,  (Tex.)  138.  W.  1118. 


ing 
818. 


tbe  venne.— Hanrick  ▼.  Ake,  (Tex.)  13  S.  W. 


3.  Prior  to  the  order  changing  the  venue,  five 
orders  had  been  made  and  entered,  each  of  which 
was  by  its  terms  made  to  apply  to  each  of  the 
ninety-one  cases.  Held,  that  the  clerk  was  enti- 
tled to  his  fees  for  the  five  orders  entered  in  eadi 
of  the  ninety-one  cases.  If  they  were  entered  iu 
each  case ;  but,  if  he  only  entered  them  once  in  one 
case,  he  would  only  be  entitled  to  his  fee  for  on* 
order.— Haijrick  v.  Ake,  (Tex.)  12  8.  W.  818. 

3.  Pursuant  to  an  order  changing  the  venne  in 
ninety-one  cases,  plaintift,  with  the  assistance  of 
an  employe  of  the  clerk  of  court,  made  one  writ- 
ten transcript,  and  had  from  it  ninety-one  copies 
printed.  The  clerk  signed  and  certified,  under  tbe 
seal  of  the  court,  each  printed  transcript.  Held, 
that  the  clerk  was  entitled  to  his  fee  for  certifying 
each  printed  transcript,  from  which  should  be  de- 
ducted reasonable  compensation  to  plaintiff  for 
the  labor  done  by  him,  and  accepted  by  the  clerk, 
and  the  expenses  necessarily  Incurred  by  him. — 
Hanrick  v.  Ake,  (Tex.)  12  S.  W.  818. 

Failure  to  issue  execution. 

4.  In  an  action  against  a  clerk  of  court  (or 
failure  to  issue  an  execution  when  directed,  the  de- 
fense was  that  the  record  was  lost,  and  therefore 
the  costs  could  not  be  taxed  and  the  execution  is- 
sued. Held,  that  this  was  no  defense  without 
showing  that  defendant  had  exercised  proper  dili- 
gence in  preserving  the  record,  aod  it  was  error  to 
refuse  to  permit  the  answer  to  be  amended  by  al- 
leging that  plaintiff  or  bis  attorneys  had  posses- 
sion of  the  alleged  lost  record  at  the  time  of  direct- 
ing the  execution  to  issue,  as  this  would  be  agood 
defense.— HcFarland  v.  Burton,  (Ky.)  12  S.  WT836. 

Oonununity  Property. 

Bee  Huthand  and  Wife,  IG-ao. 

OompsotitiTe  Negrligence. 

Bee  Negligenee,  6. 


Oomplalnt. 


Bee  Pleading,  1,  8. 


Checks. 

Bob Brtrikt  and  Banking,  1-4;  Negotiable  Inttru- 
menu,  10. 


OLEBE  OF  00T7BT. 
Fees. 

1.  By  agreement,  one  order  was  made  by  the 
oonrt  changing  the  venue  in  91  cases,  and  only  one 
order  was  actually  entered  in  the  minutes  of  the 
court.  Held,  under  Rev.  Bt  Tex.  art.  2389,  regu- 
lating the  fees  of  clerks  of  court  "for  each  oraer. 
judgment,  dr  decree, "  that  the  clerk  was  entitled 
to  one  fee  only  for  entering  tbe  one  order  chang- 


CX>MFBOMISE. 

Censlderation. 

1.  The  widow  of  a  testator  was  empowered  by 
his  will  to  invest  certain  personal  property  in  • 
hoase  and  lot,  the  title  to  be  vested  in  her  duriag 
her  widowhood,  and  in  the  event  of  her  marriage 
to  be  divided  in  the  proportion  of  one-third  to  hor 
for  life  and  remainder  to  plaintiffs.  ThA  widow 
had  the  absolute  title  to  the  nouse  and  lot  conveyed 
to  herself,  and  marri^ll  defendant,  and  lived  with 
him  on  the  property.  During  this  time  the  taxes 
on  the  property  were  paid,  and  It  was  Improved.  At 
her  death  plaintiffs  claimed  the  property,  and,  on 
defendant's  refusal  to  surrender  possession,  the 
parUes  compromised  by  plaintiffs'  executing  a  mort- 
In  selling  d  S<M7C  In  favor  of  defendant  for  $800,  payable  when 
lale  ooBtl  they  should  sell  the  property :  defendant  to  remain 
pt  to  sell  in  possession,  rent  free,  until  such  sum  should  be 
paid.  Defendant  was  fuUyaware  that  he  had  no 
estate  in  the  property.  Held,  that  there  was  no 
consideration  for  the  compromise,  and  that  the 
fact  thatdefendant  threatened,  and  plaintiff  dread- 
ed, s  lawsuit,  was  not  sufficient  to  uphold  the 
agreement.— CreuU  v.  Heil,  (Ky.)  13  8.  W.  926. 
Pleading. 

8.  A  plea  alleging  an  agreement  to  compromise 
a  disputed  daim,  part  payment  of  the  agreed 
amount,  and  tender  of  the  balance,  is  good  on  gen- 
eral demurrer,  though  the  Oime  of  the  part  pay- 
ment and  of  the  tender  is  not  stated  with  certainty : 
it  not  appearing  that  time  was  of  the  essence  of 
tbe  contract.— Bchwjtfte  ▼.  B.  (3.  Evans  Co.,  (Tex.) 
laS.  W  863. 


Oonditional  Sale. 


See  Sale,  1. 
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Ck>nfession. 

Judgment  by,  see  Jxidgment,  1.  , 

CONTIJCT  OP  LAWS. 

Contracts. 

1.  A  note  made  in  Eentuoky  and  payable  In 
Ohio  is  governed  by  the  laws  of  Ohio, — Stevens  v. 
Gregg,  (Ky.)  13  S.  W,  776. 

S.  In  an  action  in  Eentuc^  on  a  note  payable 
in  another  state,  and  negotiable  under  its  laws, 
the  law  of  the  forum  governing  defenses  between 
antecedent  parties  to  negotiable  instruments  will 
be  applied,  though  the  note  is  not  negotiable  under 
the  Kentucky  laws.  Overruling  Davis  v.  Morton,  5 
Bush,  160.— Stevens  v.  Gregg,  (Ky.)  12  8.  W.  775. 

8.  Where  a  mortgagee  in  a  mortgage  executed 
In  the  Indian  Territory  invokes  the  aid  of  the  Ar- 
■kansas  courts  to  establish  his  rights  under  the 
mortgage,  no  presumption  will  be  Indulged  as  to 
the  law  in  force  in  the  territory;  but,  in  the  ab- 
sence of  proof,  the  law  of  Arkansas  will  be  applied, 
and  justice  will  be  administered  aocordingto  its 
principles.— Garner  v.  Wright,  (Ark.)  12  S.  W.  785. 

Iiimltatlon  of  actions. 

4.  The  statute  of  limitations  of  the  state  In 
which  an  action  on  a  note  is  brought  prevails 
over  the  statute  of  the  state  in  which  the  maker 
and  promisee  resided  at  the  time  the  note  was  ex- 
ecuted.—Carrigan  v.  Semple,  (Tex.)  18  B.  W.  178. 

CONFUSION  OP  GOODS. 

Beoovery  without  identification. 

Where  a  lot  of  pieces  of  timber,  called  "head- 
ings, "  are  merged  with  other  headings,  of  a  like  de- 
scription and  value,  the  owner  may  sue  to  recover 
the  same  number  of  headings  without  Identify- 
ing the  particular  ones  belonging  to  him. — Reed  v. 
King.  (Ky.)  12  S.  W.  772. 

Oonsideratioii. 

See  Fra^^dulent  Conveyances,  8,  9. 

CONSPIRACY.  , 

Indictment. 

1.  An  indictment  charging  defendants,  In  the 
exact  language  of  Gen.  St  Ky.  c.  29,  art.  36,  $  3, 
with  "unlawfully  confederating  and  banding  them- 
selves together,  and  going  forth  armed, "  is  suffi- 
cient, though  it  alleges  that  defendants'  purpose 
was  to  rescue  a  person  from  jail,  which,  it  accom- 
plished, would  be  a  distinct  offense,  and  does  not 
allege  that  such  purpose  was  accomplished. — Com- 
monwealth T.  Bryant,  (Ky.)  12  8.  W.  278, 

Eridenoe. 

2.  The  rule  that  the  acts,  conduct,  and  declara- 
tions of  one  co-conspirator,  after  the  consum 
mation  of  the  conspiracy,  are  inadmissible  as  evi- 
dence against  another  conspirator,  does  not  ex- 
clude evidence  of  the  subsequent  finding  of  the 
fruits  of  the  crime  in  the  possession  of  one  of  the 
conspirators  whose  complicity  in  the  crime  has 
been  fully  establisbed.— Clark  v.  State,  (Tex.)  12 
S.  W.  729;  Gregg  V.  Same,  Id.  782. 

8.  On  trial  of  a  joint  indictment  for  larceny, 
proof  of  the  declarations  made  by  one  of  the  con- 
spirators after  the  common  criminal  enterprise 
had  been  accomplished  and  the  defendants  had 
separated,  reciting  the  statements  made  by  a  fel- 
low-conspirator pending  the  criminal  enterprise, 
is  inadmissible  against  such  fellow-conspirator. — 
State  r.  Melrose,  (Ho.)  12  S.  W.  260. 

CONSTITUnONAIi  liAW. 

Discrimination,  see  Railroad  Companies,  43. 
Liquor  licenses,  see  Intoxicating  Liquors,  IS. 


Venue  of  trial,  see  Bigamy. 
IiOgislative  powers. 

1.  Act  Tex.  April  12, 1883,  f,  1,  whlc 
discretionary  with  the  commissioners'  i 
der  the  election  of  public  weighers,  is 
stitutional  as  a  delcg,ition  of  legislativi 
the  commissioners'  court  has  no  power 
amend  the  act  in  any  way,  it  being  eon 
law  bv  legislative  enactment,  in  accor : 
constitutional  forms,  and  the  subject  i 
local  regulation. — Johnson  v.  Martin,  I 
W.  821. 

Titles  of  laws. 

2.  Act  Tenn.  March  24,  1877,  entit  i 
to  amend  the  law  in  relation  to  the  con  i 
railways, "  regulated  and  defined  tt  : 
which  railroad  corporations  should  h&\  i 
to  consolidate,  and  defined  the  powers  i 
solidated  companies.  The  third  secti(  i 
a  proviso  that  no  company  shonld  ha'  i 
irive  any  mortgage,  or  other  kind  of  1 
should  be  valid  and  binding  against  ju'  | 
decrees  and  executions  "for  timbers  fi  .' 
work  and  labor  done  on,  or  for  dami  ; 
persons  and  property  in  the  operatio:  ■ 
road. "  Held,  that  the  proviso  was  ge  i 
subject  of  consolidations,  and  the  titl  i 
indicative  of  this  subject,  within  the 
al  provision  that  no  bill  sbail  emui-itc 
one  subject,  that  subject  to  be  expr  i 
title.— Frazier  v.  East  Tennessee,  V.  i 
(Tenn.)  13  S.  W.  537. 

Amendment  of  statutes.  • 

3.  Act  Gen.  Assem.  Ark.  Maroh4, 
to  the  right  of  redemption  from  sales 
in  equity,  which  declares:    "Sectioi 
acted    by  the   general  assembly  of     I 
Arkansas  that  Tt  was  and  is  the  tri 
meaning   of   sections  2696,    3698,    2»    I 
should  and  does  apply  to  all  sales 
made  and  had  under  and  by  virtue 
chancery  courts,  in  the  same  manner 
sales  under   executions   at  law," — i     \ 
tiona^  under  Const.  Ark.  1868,  art.        I 
declares  that  no  act  shall  be  revised 
the  provisions  thereof  extended  or      i 
reference  to  its  title  only. — Beard  v.  \     ) 
12  B.  W.  567. 

4.  The  "Drag-Net  Proviso"  of  A.     ! 
28, 1883,  which,  after  le-enacting  tt     | 
part  of  the  license  act  of  1879  so  as  t      i 
nol  within  its  provisions,  declares 
shall  have  operation  in  every  part  < 
respective  of  other  prohibitory  acts 
travention  of  Const.  Ark.  1874,  art.       ! 

Erohibits  the  extension  of  the  provii 
tw  by  reference  to  Ita  title.— Baird  f 
12  8.  W.  E«8. 

5.  Act  Tex.  April  19, 1879  is  en 
to  amend  an  act  creating  the  office  o: 
er,  and  regulating  the  appointment 
the  duties  and  liabilities,  thereof. "         ! 
tion  8,  which  declares  it  to  be  unla 
any  one  except  the  public  weigher 
duties,  and  provides  that  any  persoi 
provision  shall  be  liable  to  damage 
the  public  weigher,  is  not  in  violi       i 
art.  3,  $  35,  which  provides  that  a  bil       i 
tain  more  than  one  subject,  whi( 

grossed  in  its  title.— Johnson  v.  M: 
.  W.  821. 

Local  and  special  laws. 

6.  Act  Tex.  AprU  19,  1879  autli  ( 
emor  to  appoint  public  weighers  foi  i 
and  other  incorporated  towns  as  li  { 
might  be  deemed  expedient.   The  ai 

is  amendatory  thereof,  provides  th        i 
shall  make  such  appointment  in  e 
annually  receives  over  100,000  bali        '. 
sale  or  shipment,  and  vests  a  dlE 
commissioners'  court  to  order  an  e'        i 
towns,  or  railroad  stations  which  r        i 
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that  uiODnt.  Held,  that  the  aoto  are  not  in  oon- 
flict  with  Conat  art  8,  S  BA,  which  deolarea  that 
the  legislature  shall  not,  exxiept  as  otherwise  pro- 
vided, pass  any  local  or  special  law  "regulating 
the  affairs  of  counties,  cities,  towns,  wards,  or 
school-districts."— Johnson  t.  IlarUn,  (Tex.)  19  S. 

w.  sai. 

Obligation  of  oontrsots. 

7.  Const.  Tex.  April  17, 1876,  art.  18, 1  4,  pro- 
vides that  no  claim  or  right  to  land  which  issued 
prior  to  November  18, 1SS5,  shall  ever  hereafter  be 
used  In  evidence  in  any  courts  of  the  state  unless 
archived  in  the  general  land-offlce,  or  recorded  in 
thecounty  in  which  the  land  is  situated.  Before 
the  adoption  of  the  oonstitution,  failure  to  record 
titles  did  not  render  them  inadmissible  in  evidence 
on  proof  of  their  execution ;  and  the  protocols  un- 
der which  the  teMirumiot  were  granted  were  filed 
in  the  office  of  a  foreign  government,  and  no  pro- 
vision was  made  for  archiving  authenticated  cop- 
ies thereof,  nor  for  archivlnir  the  testitnonios  to 
individuals.  Held,  that  article  18,  S  4,  is  in  viola- 
tion of  Const.  U.  S.  art.  1,  J  10,  providing  that  "no 
state  shall  •  •  •  pass  an.v  •  •  •  law  im- 
pairing the  obligation  ot  contracts.  "—Texas  Hex. 
Ry.  Co.  V.  Locke,  (Tex.)  13  B.  W.  80;  Barney.  Carr, 
Id.  90. 

Begolation  of  oommeroe. 

8.  Act  Ey.  March,  1860,  as  amended  by  aot 
1866,  which  requires  the  agents  of  foreign  express 
oompanies  doing  business  in  that  state  to  take  out 
a  license,  and  to  pay  a  fee  of  five  dollars  for  issu- 
ing the  license,  is  not  unconstitutional,  as  placins 
a  Burden  upon  interstate  commerce.  Woodward 
V.  Com.,  7  S.  W.  618,  followed.— Crutcher  v.  Com- 
monwealth, (KyO  12  8.  W.  UL 

9.  Laws  Tex.  17th  Leg.  85,  imposing  a  penalty 
on  a  railroad  company  for  refusing  to  deliver 
freight,  upon  the  payment  or  tender  of  the  charges 
shown  In  the  bill  of  lading,  is  not  unconstitutional, 
as  a  regulation  of  interstate  commerce,  though  ap- 
plied to  freight  shipped  from  a  point  without  the 
state.— Oulf,  C.  tc  S.  F.  By.  Co.  v.  Dwyer,  (Tex.) 

12  a  w.  1001. 

Dae  prooesB  of  law. 

10.  The  taxation  of  property  for  the  support  of 
free  public  schools,  in  SQCordanoe  with  the  consti- 
tution and  laws  of  a  state,  is  not  a  taking  of  prop- 
erty without  due  process  of  law,  within  the  mean- 
ing of  Const.  U.  S.,  Uth  amend.— Werner  T.  City 
ol  Oalveston,  (Tex.)  IS  S.  W.  169. 

11.  Oonak  Tex.  April  17, 1876,  art.  18,  |  4,  pro- 
vides that  no  claim  or  right  to  land  which  issued 
prior  to  November  18, 1885,  shall  ever  hereafter  be 
used  in  evidence  in  any  courts  of  the  state  unless 
archived  in  the  genend  land-offlce,  or  recorded  in 
the  countv  in  which  the  land  is  situated.  Before 
the  adoption  of  the  constitution,  failure  to  record 
titles  did  not  render  them  inadmissible  In  evidence 
on  proof  of  their  exeoutloa;  and  the  protocols  un- 
der which  the  testimonios  were  granted  were  filed 
in  the  office  of  a  foreign  government,  and  no  pro- 
vision was  made  for  arcliiving  authenticated  cop- 
ies thereof,  nor  for  archiving  the  tetttmonios  to  in- 
dividuals. Held,  that  article  18,  f  4,  is  in  violation 
of  Const.  V.  S.  amend.  14,  nrovidinv  that  no  state 
shall  deprive  any  person  of  pr«>perty  without  due 
process  ot  law.— Texas  Hex.  Ry.  Co.  T.  Locke, 
(Tex.)  19  &  W.  80;  Same  v.  Carr,  Id.  90. 

Taxation. 

la.  Act  Tex.  April  8, 1879,  authorizing  municipal 
corporations  to  take  control  of  the  public  schools 
within  their  respective  limits,  and  to  levy  a  tax  to 
support  the  schools  as  free  schools,  is  not  unoon- 
stitutionaL  7  8.  W .  726,  affirmed.— Werner  v.  City 
of  Oalveston,  (Tex.)  13  8.  W.  159. 

Discrimination. 

18.  Act  Ky.  April  10, 1878,  providing  that,  whar« 
a  fine  imposed  in  a  misdemeanor  case  is  unpaid, 
defendant  may  ho  required  by  the  verdict  to  be 
put  at  hard  labor  for  a  certain  time.  Is  not  uncon- 
stitutional, or  discriminatiDK  between  the  rich  and 
poor.— Commonwealth  v.  Snerley,  (Ey.)  19  S.  W. 

V.128.W.— 73 


Creation  of  jndioial  dlitriots. 

14.  Const.  Tex.  art.  5,  S  1,  vests  the  Judicial 
power  in  certein  courts,  including  district  conrts. 
Section  7  provides  that  the  state  shall  be  divided 
into  26  judicial  districts,  which  may  be  Increased 
or  diminished  by  the  legislature,  and  that  the  dis- 
trict Judges  shall  be  elected  by  tne  qualified  voters 
of  the  district.  Section  14  fixes  the  judicial  dis- 
tricts, and  the  time  of  holding  the  court  Uiereln, 
until  otherwise  provided  by  law.  Section  7  fur- 
ther provides  that  a  district  judge  shall  hold  the 
regular  terms  of  court  at  one  place  in  each  county 
in  the  district  twice  a  year,  In  such  manner  as 
shall  be  prescribed  by  law,  and  that  the  legislature 
may  increase  the  number  of  terms,  when  necessary 
for  thedispatoh  of  business ;  and  section  9  provides 
for  a  clerk  of  the  district  court  of  each  county. 
Held,  that  such  sections  do  not  show  an  intention 
to  forbid  the  creation  of  more  than  one  judicial  dis- 
trict in  a  county,  or  the  sitting  of  two  district 
courto,  with  a  single  clerk,  at  one  place,  the  county- 
seat.— LyUe  v.  HaUf,  (Tex.)  13  S.  W.  610. 

15.  As  the  leading  purpose  of  Oen.  Laws  Tex, 
1889,  p.  166,  was  to  establish  two  ludlcial  districts, 
and  to  secure  the  holding  of  two  district  courts,  in 
Bexar  county,  provisions  of  the  act  declaring  that 
grand  juries  shall  be  impaneled  in  only  one  of  the 
districts,  and  that  criminal  cases  shall  reach  the 
ether  only  when  transferred  from  the  first,  as  to 
the  legality  of  which  there  may  be  question,  are 
not  so  inseparably  connected  with  the  leading  pur- 
pose of  the  act  as  to  require  the  entire  act  to  fall, 
nor  are  they  such  as  to  induce  the  belief  that  the 
legislature  would  not  have  passed  the  act  with 
them  omitted.— LyUe  v.  Halff,  (Tex.)  19  B.  W.OIO. 

Oonstraotive  TrustB. 

See  Trusts,  9. 

OOm^EMFT. 

Wliat  oonstitntea. 

Where  a  judge  has,  in  a  case  within  his  Ja- 
risdlction,  ordered  tne  discharge  of  a  prisoner  on 
hatteai  corpus  proceedings,  and  has  refused  the 

Srayer  of  the  sheriff  for  an  appeal  from  such  or- 
er,  the  latter  is  guilty  of  contempt  of  court,  with- 
in C^e  Tenn.  1858, 1 4106,  when,  lOl  the  parties  be- 
ing present  In  court,  he  refuses  to  release  the  pris- 
oner, though  both  the  order  of  discharge  and  the 
refusal  of  an  appeal  were  erroneous.-^  re  Van- 
vaver,  (Tenn.)  19  S.  W.  786. 

Contest. 

Of  elections,  see  Etectlons  and  Voten,  5-18. 
wlUs,  see  WUU,  11-14. 

OONTINTJANOB. 

In  criminal  cases,  see  Criminal  Law,  11-20 ;  Hom- 
icide, 48. 

Application. 

1.  An  application  for  a  contlnnanae  on  tha 
ground  of  tne  absence  of  the  applicant  as  a  wit- 
ness, which  does  not  show  that  by  i«asonable  diU- 

fence  he  could  not  have  been  present,  or  that  his 
eposition  could  not  have  been  token.  Is  insuffi- 
cient.—Grounds  V.  Ingram,  (Tex.)  13  S.  W.  1118. 
Absence  of  witnesses. 

2.  A  second  continuance  for  absence  of  wit- 
nesses is  properly  refused  where  commissions  to 
toke  depositions  of  those  out  of  the  stato  were 
mailed  about  six  weeks  before  trial,  without  send- 
ing any  money,  or  making  any  arrangements  with 
the  officers,  and  those  in  the  stete  reside  in  the 
county  from  which  the  cause  had  been  removed, 
and  commissions  to  teke  their  depositions  were  Is- 
sued only  a  month  before  trial;  no  excuse  being 
shown  for  the  delay,  and  it  not  appearing  tliat  the 
depositions  could  not  have  been  procured. — Little 
V.  Bute,  (Tex.)  12  8.  W.  865. 

8.  To  a  bill  of  exceptions  to  the  refusal  of  a  con- 
tinuance on  account  of  the  absence  of  a  witness, 
the  judge  appended  a  stotement  that  witness  was 
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arose,  and  that  the  motion  for  a  new  trial  seta 
forth  no  facts  that  could  have  been  proven  by  the 
witness.  Seld,  that  this  did  not  show  any  reason 
to  deprive  the  pRrty  of  the  privilege  of  having  the 
witness  sworn,  and  of  process  to  bring  him  into 
court,  nor  that  his  attendance  could  nave  been 
procured  at  the  trial;  and  the  refusal  of  the  con- 
tinuance was  erroneous. —City  of  Corsicana  v. 
Carr,  (Tex.)  IS  8.  W.  982. 

Another  suit  pending. 

4.  A  continuance  will  not  be  granted  because 
an  appeal  is  pending  In  another  suit  between  ona 
of  the  parties  and  third  persons,  which,  It  is  al- 
leged, will  determine  the  questions  raised  In  the 
suit  in  which  the  continuance  is  asked. — Gates  v. 
Mayes,  (Tex.)  18  S.  W.  51. 

Discretion  of  court. 

6.  The  i-efusal  of  a  court  to  postpone  the  trial 
ot  a  cause  is  a  matter  In  its  discretion,  and  the  ao- 
Iiellate  court  will  not  interfere,  except  where 
abuse  is  shown.— Davto  v.  Read,  (Ark.)  13  a  W. 

OONTKAOTS. 

^^'BiBo,  Asslgmnent;  Assignment  for  BenefU 
Of  Creditors;  Bonds;  Carriers;  Chattel  Mort- 
gages; Covenants;  Deed;  Fratidulent  Conveu- 
?'?Sf*'  ^'**''  Statute  of;  Inswance;  Land- 
lord  and  Tenant;  Marriage;  Master  and  Serv- 
mit;  Mortgages;  Negotiable  Instruments; 
I'artmership;  Principal  and  Agent;  Princi- 
pal and  Surety;  Sale;  Specific  Performance; 
Vendor  and  Vendee. 

nnpairinp  obligation,  see  ConstUutlonal  Law,  7. 

Of  counties,  see  Counties,  3-4. 

^  make  wills,  see  Wills,  29. 

"^^•i  municipalities,  see  Municipal  CorpmvtUms, 

VaUdity— Public  poUoy. 
.^Jc  ■*•  »"^»<*  ^J  which  a  sheriir  hires  out  to 
Mother  the  labor  of  a  convict  for  34  months  to  sat- 
isly  a  fine  and  costs  amounting  to  $888.90.  is  con- 
(Arl)*°lla  W."^?''  '^^  ^""f-St^V^sSrSSy, 
2.  If  the  offer  of  donations  to  secure  the  r»- 
moval  of  a  oounty-seat,  more  than  suiBcient  to  pay 
the  expenses  of  such  removal,  is  the  holding  out  of 
improper  induoements  to  unduly  influence  voters 
the  contract  to  seouretbe  payment  of  the  donations 
wiu  not  be  held  to  be  void,  unless  it  is  shown  that 
«ie  amount  offered  is  more  than  a  sufficient  In- 
demnity.—Behan  T.  Ohio,  (Tex.)  13  8.  W.  996. 

Consideration. 

8.  The  abandonment  of  the  use  of  tobacco  is 
sufficient  consideration  to  support  an  agreement 
to  pay  the  promisee  »500  if  he  would  never  take 
another  chew  of  tobacco  or  smoke  another  cigar 
during  the  life  of  the  promisor.- Talbott  v.  Stwn- 
mous'  Ex'r,  (Ky.)  13  sT  W.  397. 

4.  Ajusticewhohadfraudnlentlycolleotedand 
appropnaled  the  amount  of  a  judgment  beiongine 
to  plaintiir  represented  to  him  and  another  that  it 
had  been  converted  by  a  constable,  and  Induced 
the  other  to  sign  with  him,  as  security,  a  forged 
note  purporting  to  have  been  executed  bv  the  <X)n- 
stable  to  plaintiff  in  payment  of  the  pretended 
defalcation,  and  induced  plaintiff  to  accept  it.  At 
the  time  the  note  was  executed,  and  thereafter, 
neither  the  constable  nor  the  justice  owed  plain titC 
anything,  nor  had  the  latter  ratified  the  wSlection 
of  the  judgment  by  the  justice.  Held,  that  the 
note  was  without  consideration. — Talbot  v.  Carroll. 
(Ark.)  13  a  W.  1071. 

Interpretation. 

5.  Where,  from  shafts  already  sunk,  it  was 
known  that  there  was  In  a  tract  of  land  a  deposit 
of  iron  ore  difficult  to  work  and  of  inferior  quality, 
an  agreement  to  give  one  a  deed  of  an  Interest  "as 
soon  as  be  may  have  successfully  developed  a  de- 
posit of  Iron  ore  of  sufficient  value  to  warrant  fur- 


tlma  the  right  to  use  a  brand  on  the  -whisky  mann- 
factured  by  him  gives  him  the  right  to  use  the 
brand,  at  any  time  after  the  expiration  of  the  pe- 
riod, on  whisky  which  was  manufactured  within 
the  period  speclfled  in  the  contract. — Mattingly  v. 
Stone,  (Ky.)  13  8.  W.  467. 

7.  ▲  rallroEid  company  agreed  to  pay  oomplain- 
snt,  in  liquidation  of  his  claim  for  personal  Inju- 
ries, a  certain  sum  per  month  for  five  years,  com- 
plainant to  do  such  work  In  the  company's  shopi 
as  he  should  be  called  upon  to  do,  and  which  he 
might  be  physically  able  to  do.  During  the  entire 
time  covered  by  the  contract  he  was  not  able  to 
work  In  the  shops,  but  a  part  of  the  time  he  ran  a 
small  grocery.  Meld,  In  an  action  to  enforce  his 
claim  under  the  contract  against  the  purchasers 
of  the  road  at  foreclosure  sale,  that  It  was  error  to 
abate  complainant's  claim  by  the  value  of  his  labor 
In  his  own  store.— Frazier  v.  Bast  Tennessee,  V.  & 
G.  R.  Co.,  (Tenn.)  13  8.  W.  537. 

8.  In  a  contract  by  a  f  erry-mao  to  transport  all 
the  passengers  presented  for  ferriage  by  a  r^l- 
way  company,  from  its  terminus  to  a  certain  town, 
in  consideration  of  one-flfth  of  the  gross  earnings 
of  the  railway  on  such  passengers,  the  term  "gross 
earnings"  includes  the  entire  sums  received  from 
passengers,  Including  the  amounts  paid  to  a  trans- 
fer company  to  which  the  railway  has  let  the  con- 
tract of  hauling  its  passengers  from  its  terminus 
to  the  speclflea  town,  where  the  railway  sells  the 
tickets  of  the  transfer  company,  and  manages  it  as 

Sart  of  its  system. — Dardanelle  &  B.  Rt.  Co.  t. 
hinn,  (Ark.)  13  8.  W.  183. 

9.  Plaintiff  entered  into  the  following  contract 
with  defendant:  "Whereas,  W.  [plaintiff]  has  be- 
tween 86  and  100  head  of  saddle-horses  in  a  pas- 
ture, near  the  town  of  H.,  which  have  been  ex- 
amined by  the  said  C,  [defendant's]  agent^  and  said 

C.  having  decided  to  take  a  certain  lot  of  said  horses, 
it  is  hereby  agreed  and  understood  that  the  said  C. 
is  to  receive  the  said  horses  between  the  1st  and 
5th  ot  April  following,  and  is  to  be  allowed  to  cut 
back  all  norses  not  desired,  and  he  hereby  agrees 
to  take  all  the  remainder,  and  pay  therefor  the 
sum  of  $55.00  per  head  for  the  same  at  the  time  of 
receiving. "  Held,  that  plaintUTs  recovery  for  a 
breach  of  this  contract  should  be  hasied  upon  the 
number  of  horses  shown  by  the  evidence  to  have 
been  examined  and  accepted  by  the  agent,  C,  at 
the  time  of  the  execution  of  the  contract,  and 
which  the  defendant  refused  to  receive  at  plain- 
tiff's pasture  on  April  5th.  — White  v.  Matador 
Land  &  Cattle  Co.,  (Tez.)  12  a  W.  866. 

Besoisslon. 

10.  Defendant  sold  the  O.  D.  Co.  tbe  ezelnalve 
right  to  use  his  name  as  a  brand  on  its  whisky  until 
December  1, 1883,  and  afterwards  made  a  contract 
with  plaintiff,  giving  him,  for  an  interest  in  his 
business,  the  exclusive  use  of  the  same  brand  from 
September,  1888 ;  the  latter  contract  reciting,  bv 
mistake,  that  the  contract  with  the  O.  D.  Ca  would 
expire  on  the d  ay  of  September,  1888.  The  O. 

D.  Co.  did  not  make  any  whisky  after  Septembw, 
1888,  and  plaintiff  used  the  brand  from  that  time. 
Held,  that  the  conflict  between  the  contract  of 
plaintiff  and  that  of  the  O.  D.  Co.  did  not  prejudice 
plaintiff,  and  Is  no  ground  for  the  rescission  ot  his 
contract  with  defendant.  —  Mattingly  v.  Stone, 
(Ky.)  12  a  W.  497. 

11.  One  who  is  induced  to  sign  a  written  instru- 
ment by  a  parol  promise  made  to  him  before  the 
execution  of  the  Instrument  by  some  of  the  parties, 
but  not  assented  to  by  others  who  are  interested, 
cannot  have  the  Instrument  declared  void  as  to  him 
because  of  the  failure  to  perform  the  parol  promise. 
—Martin  v.  Taylor,  (Ark.)  IS  a  W.  1011. 

Actions  on — Evidenoe. 

13.  Where  specifications  are  eml>raoed  in  an  ad- 
vertisement for  proposals  to  do  work,  and  a  con- 
tract results  on  which  suit  is  brought,  the  spedfi- 
ostlons,  being  the  basis  ot  tbe  oontraot,  aumot  ba 


excluded  as  evidence. — Campbell  Ooanty  v.  Yont- 
■ey,  (Ky.)  18  a  W.  806. 

Instruotions. ' 

18.  Where  plaintiffs  me  npoBsoontraet  that  hu 
been  altered  after  it  was  signed  bjr  defendant,  and 

Brocure  the  court  to  instnct  that  it  required  arat- 
ioation  of  the  contract  by  defendant,  after  the  al- 
teration, to  give  it  validity,  thus  abandoning  the 
contract,  onless  the  proof  shows  a  ratification,  and 
that  issue  Is  found  against  them,  they  cannot  com- 
plain of  the  action  of  the  court  in  giving  the  in- 
struction.—Sithen  V.  Murphy.  (Ark.)  12  S.  W.  497. 

OONTKIBUTION. 

Who  entitled  to. 

Plaintiffs  and  defendants  bound  themselves 
to  furnish  a  court-house  for  the  county,  in  the 
event  the  county-seat  was  removed  to  Texarkana, 
or  to  pay  $500  per  annum  for  five  years.  The 
county  seat  was  removed.  The  defendants  did 
nothing  towards  complying  with  theoontract;  and 
the  pldntifls  performed  it,  and  took  for  their  pro- 
tection a  transfer  of  the  bond,  field,  that  defend- 
ants were  bound  to  contribute  their  part  of  the  ex- 
pense towards  reimbursing  plaintiffs.— Behan  v. 
Ohio,  (Tex.)  13  8.  W.  996. 

Contributory  Negligence. 

See  NeyHgence,  8. 

CX>NVESSION. 

Testamentary  oonversion. 

Testator,  by  his  will,  declared  that,  after  the 
satisfaction  of  certain  devises  and  bequests,  "I  de- 
sire the  remainder  of  my  estate  to  be  equally  di- 
vided between  my  children, "  naming  them.  "I  de- 
sire that  my  executor  will  dispose  of  all  my  real 
estate  as  soon  as  it  can  be  done  without  loss  to  my 
estate. "  Held,  that  the  will  did  not  operate  by  its 
own  force  to  convert  the  land  into  money,  so  as  to 
place  it  beyond  the  lien  of  a  judgment  recovered 
against  one  of  the  children  t>efore  the  sale  by  the 
executor,  which  lien,  by  Rev.  St.  Mo.  1879,  H  2854, 
8780,  2781,  2767,  attaches  to  any  interest  of  the 
debtor  in  land,  whether  legal  or  equitable. — Ene- 
berg  T.  Carter,  (Mo.)  12  8.  W.  623. 

OOBONEB. 

Ifeoesslty  of  inquest. 

Hansf.  Dig.  Ark.  J  692,  which  proTldes  for 
a  coroner's  inquest  when  a  person  dies  an  unnatural 
death,  does  not  authorize  the  coroner,  in  the  ab- 
sence of  any  circumstance  tending  to  Indnoe  the 
belief  that  death  resulted  from  an  unnatural  cause, 
to  hold  an  inquest  on  the  body  of  aperson  who  died 
from  apoplexy.— Clark  County  t.  Callaway,  (Ark.) 
12  S.  W.  766. 

COBFOSATIONS. 

See,  also,  Barika  and  Banking;  Building  and 
LoanAg80Cintlons;  Carrierg;  Horse  and  Street 
Railroads;  Insurance ;  Municipal  Corpora- 
tions; Railroad  Companies;  Telegraph  Com- 
panies; Turnpikes  and  Ton-Boads;  Water 
Oompcmies. 

Incorporation. 

1.  A  corporation  formed  for  "buying,  selling, 
and  dealing  in  real  estate,  live-stock,  bonds,  secu- 
rities, and  other  properties  of  all  kinds,  on  its  own 
account  and  for  commission,  "may  be  incorporated 
under  Rev.  St.  Tex.  art.  566,  which  provides  that 
a  corporation  may  be  created  for  the  purposes 
tiierein  enumerated,  and  (subdivision  27)  "for  any 
other  purpose  intended  tor  mutual  profit  or  benefit 
not  otherwise  specially  provided  for,  "and  consist- 
ent with  the  constitution  and  laws  of  the  state. — 
National  Bank  v.  Texas  Investment  (3o.,  (Tex.)  13 
8.  W.  101. 

2.  There  is  no  provision  in  the  Texas  statutes 
maidng  the  incorporation  of  a  company  dependent 


npon  the  subscription  to  Its  stock  an      i 
therefor.  Rev.  St.  art.  670,  expressly  de 
Its  existence  shall  date  from  the  filing      i 
ter  in  the  office  of  the  secretary  of  stat     i 
required,  by  article  667,  to  state  only  t 
of  the  capital  stock,  and  the  number  of       i 
which  it  is  divided.— National  Bank  y, 
vestment  Co.,  (Tex.)  12  S.  W.  101. 

Corporate  existence. 

8.  The  ciharter  of  the  Ladies  of  1 

Heart  named  no  limitation  to  its  corpc  I 

ence.    It  stated  the  purpose  of  the  cor]  ' 

be  to  conduct  a  seminary  of  learning  anc  i 

asylum,  and  provided  that  it  "by  that  i 

style  shall  have  succession. "    The  ohc  i 
was  specific  in  its  grant  of  powers.    T 

tion  was  purely  a  charitable  one.    Rev.  S  i 

c.  8i,  S  li  par.  1,  provides  that  every  <x  > 
as  such,  has  power  to  have  succession 

porate  name  for  the  period  limited  in  i  i 

and,  when  no  period  is  limited  in  its  d  i 

20  years.    It  also  gives  power  to  makt  i 

transfer  of  stock,  and  m^es   other  i 

which  could  not  apply  to  charitable  co  i 

having  no  shareholders.    Held,  that  the  : 

existence  of  the  Ladies  of  the  Sacred  '.  i 

not  limited  to  20  years,  but  was  made  pc  i 

State  V.  Ladies  of  the  Sacred  Heart,  (  : 
W.  298. 

4.  Rev.  St.  Mo.  1855,  p.  1026,  provid 
acts  of  a  public,  general,  or  permanent  t  I 
vised  at  the  present  session,  shall  be  tal  i 
pealing  the  acts  so  revised.    The  oorpoi  : 
of  1846  was  revised  in  1855.   The  latter  st 
tained  the  same  provision  as  to  limitatl  : 
porate  existence,  and  provided,  in  secti  i 
''the  powers  enumerated  in  the  precedir 
shall  vest  in  every  corporation  that  shall  i 
be  created."    Held,  tnat  the  second  se  : 
not  destroy  the  effect  of  the  first,  but  t 
specified  powers  were  made  to  apply  tc  : 
tions  then,  before,  and  thereafter  create  . 
T.  Ladies  of  the  Sacred  Heart,  (Mo.)  12 1 

LiabiUty  of  officers. 

5.  The  directors  of  a  company,  hold  i 
erty  of  an  insolvent  company  in  trust, 
apply  such  assets,  are  individually  liah  ! 
creditors  of  the  insolvent  company  to  tl  ! 
of  the  assets  so  misapplied.— National  ! 
Texas  Investment  Co.,  (Tex.)  12  a  W.  10 

6.  Where  the  capital  stock  of  a  oorpi  : 
not  paid,  but  directors  represent  that  I 
paid  up,  and  plainttS,  relying  on  such  re  i 
tion,  purchases  the  note  of  such  corpon  . 
liability  of  the  directors  must  be  determii  : 
action  of  deceit,  and  they  cannot  be  jolni  : 
f  endants  in  an  action  to  recover  of  the  ma  : 
indorsers  of  the  note  and  others  liable  fo: 
ment — ^National  Bank  v.  Texas  Investn  ! 
(Tex.)  13  8.  W.  101. 

Subsorlptions  to  stock. 

7.  A  note,  executed  as  a  subscription  : 
posed  mining  corporation  to  be  organize  I 
promisees,  was  given  partly  for  the  Intel  ( 
the  maker  agreed  to  take  in  the  mintni ' 
which  were  to  constitute  the  capital  st  i 
which  the  promisees  claimed  to  own.  H  '. 
the  failure  to  Inconorate  the  mining  <  ( 
would  not  entirely  defeat  a  recovery  on  1 1 
as  the  equitable  right  which  the  maker  i 
in  whatever  interest  the  promisees  might 
the  claims  constituted  a  valuable  oonsTde: ' 
Smith  V.  (}Ulen,  (Ark.)  13  &  W.  1078. 

Stockholders. 

8.  Directors  of  a  railroad  company  exii 
deed  of  trust  to  secure  bonds  issued  to  thei 
as  creditors.  The  board  next  elected  brou| 
to  annul  the  deed  and  bonds  for  want  of  coi 
tion.  Pending  the  suit,  the  trustees  adi 
the  property  for  sale  under  the  power  in  t): 
At  the  sale  the  property  was  purchased  ' 
compromise  between  the  bondholders  an( 
the  stockholders,  except  the  plaintiffs,  by  11 
was  agreed  that  the  suit  should  be  dismiss 
that  the  purchaser  should  convey  one  poi 
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trust  for  the  stockbotden  wno  riad  received  no 
bonds.  The  trustee  under  the  oompromiae,  how- 
ever, transferred  the  property  to  a  new  corpora- 
tion, composed  almost  exclusively  of  persons  who 
had  never  been  stockholders  In  the  old  company. 
He(<l,  that  eleven  years  having  elapsed  since  the 
deed  of  trust,  and  seven  years  since  the  compro- 
mise, and  the  property  having,  in  the  mean  time, 
been  transfen^d  seven  times,  including  one  under 
foreclosure  of  a  mechanic's  lien,  plaintiffs  have 
be<9n  guilty  of  such  laches  as  barred  their  right  to 
recover,  and  it  wa»  immaterial  that  the  acts  com- 
plained of  were  ultra  vtre».— Burgess  v.  Bt.  Louis 
Co.  R.  Co.,  (Mo.)  12  B.  W.  1050. 

Stookholderfl — Liabilities  on  sbares. 

9.  The  facts  that  the  manager  of  a  corporation, 
at  the  request  of  a  shareholder  to  dispose  of  his 
shares,  procures  an  additional  subscription  to  the 
capital  stock,  in  an  amount  nearly  equal  to  the 
■bares  to  be  disposed  of,  and  that  the  balance  due 
against  the  shareholder  for  unpaid  calls  is  charged 
off  on  the  books  of  the  corporation,  and  credit  giv- 
en him  on  his  personal  account  for  the  amount 
paid  In  by  him,  are  inoperative  to  cancel  his  shares, 
or  to  discharge  his  obligation  to  pay  for  them.— 
Cartwrlght  v.  Dickinson,  (Tenn.)  12  8.  W.  1080. 

10.  Thefactthatacorporatlonhasreceivedfrom 
new  subscribers  the  same  amount  of  money  that 
was  to  be  contributed  by  the  old  shareholders  will 
not  be  allowed  to  operate  as  a  substitntion  of  the 
capital  of  the  former  for  that  of  the  latter,  as  the 
new  subscribers,  as  well  as  the  old,  have  a  right  to 
demand  that  every  shareholder  be  compelled  to 
pay  his  shares  up  according  to  contract. — Cart- 
wright  V.  Dickinson,  (Tenn.)  12  B.  W.  1080. 

11.  The  issuance  of  sbares  ot  stock  by  a  corpo- 
ration in  excess  of  the  amount  authorized  by  its 
by-laws  and  charter  Is  no  defense  to  an  action  for 
calls  due  from  a  shareholder  on  shares  subscribed 
for  by  him  before  the  alleged  unlawful  issue. — 
Cartwright  v.  Dickinson,  (Tenn.)  12  8.  W.  lOSO. 

Personal  liability  for  debts. 

13.  A  traveling  salesman,  who  spends  about 
balf  of  his  time  on  the  road,  selling  goods  and  col- 
lecting, and  the  rest  In  shipping  and  receiving 
goods,  and  making  sales  and  collections  in  the  city, 
u  a  clerk,  within  the  meaning  of  Act  Tenn.  1875, 
t  11,  maldng  stockholders  liable  for  money  due 
"laborers,  servants,  clerks,  and  operatives."  — 
Hand  v.  Cale,  (Tenn.)  12  S.  W.  922. 

Insolvency. 

13.  A  petition  by  a  creditor  of  an  insolvent  com- 
pany which  alleges  that  the  insolvent  corporation 
transferred  its  assets  to  another  company,  which 
agreed  to  pay  its  debts;  that  among  the  assets 
were  288  shares  of  corporate  stock  in  a  cattle  com- 
pany, which  certain  defendants  had  acquired  with 
full  notice  of  the  facts;  that  by  reason  thereof 
said  defendants  were  trustees  for  the  creditors  of 
the  insolvent  corporation;  but  had  transferred  the 
•tock  and  misapplied  the  proceeds, — states  a  cause 
of  action,  as  the  second  company  took  the  assets 
subject  to  a  lien  in  favor  of  the  creditors  of  the  old 
company,  which  practically  ceased  to  exist. — Na- 
tional Bank  v.  Texas  Investment  Co.,  (Tex.)  12  8. 
W.  101. 

14.  But  allegations  that  the  insolvent  company 
owned  the  property  of  a  publishing  company,  and 
transferred  it  in  trust  to  another  company  for 
benefit  of  creditors,  which  company  issued  certain 
stock  to  certain  persons  to  enable  them  to  become 
directors  of  the  publishing  company,  who  Issued 
bonds  of  the  publishing  company  which  were 
pledged  to  and  sold  by  one  of  the  defendant  banks, 
show  no  liability  of  the  bank  to  plaintiff  or  the 
creditors  of  the  insolvent  corporation.— National 
Bank  v.  Texas  Investment  Co.,  (Tex.)  12  8.  W.  101. 

15.  An  assignee  of  an  insolvent  conporatlon, 
who  has  not  resigned  his  trust,  may  maintain  an 
action  for  calls  due  from  a  shareholder,  so  long 
as  there  are  creditors  for  whose  claims  he  must 
provide,  though  he  has  suffered  the  shareholders 
to  resume  business,  and  the  greater  part  of  the 
debts  have  been  compromised.  —  Cartwright  v. 
Dickinson,  (Tenn.)  12  S.  W.  1030. 


Foreign  corporations. 

10.  Act  Tenn.  1887,  c.  236,  which  nrovides  that 
any  non-resident  con>oratfon,  "found  doing  busi- 
ness In  this  state, "  shall  be  subject  to  suit  here, 
defines  "doing  business  in  this  state"  as  "any 
transaction  with  persons,  or  having  any  transac- 
tions concerning  any  property  situated  in  this 
state,  through  any  agency  whatever,  acting  for  It 
within  the  state,"  and  requires  service  of  process 
on  the  agent  "found  within  the  county  where  the 
suit  is  brought, "  and  that  the  clerk  shall  m^  a 
copy  of  the  process  to  the  home  ofBce  of  the  cor- 
poration, does  not,  by  implication,  repeal  the  pro- 
visions of  Code  Tenn.  ti  2881-2834,  (Mill.  &  V.  Code, 
is  S5Sfr-35S9,)  regulating  the  service  of  process  on 
foreign  corporations  having  a  resident  local  agent, 
and  does  not  apply  to  such  corporations. — Cumber- 
land Telephoned  Telegraph  Co.  V.  Turner,  (Tenn.) 
12  B.  W.  644. 

COSTS. 

On  will  contests,  see  WUU,  14. 

Bight  to  costs. 

1.  Under  MiU.  &  V.  Code  Tenn.  1 8940,  provid- 
ing that,  where  a  suit  is  dismissed  for  want  of  ju- 
risdiction, costs  shall  be  adjudged  against  the  party 
attempting  to  institute  it,  costs  may  be  adjudged 
against  a  city  attempting  to  enforce  a  tax-lien  Dy 
attachment  before  a  magistrate  without  jurisdic- 
tion to  issue  the  attachment.  Walkerv.  Bnowden, 
1  8wan,  192;  Evans  v.  Bhields,  8  Head,  70;  Cannon 
V.  Mc  Adams,  7  Heisk.  878,  overruled. —  City  of 
Nashville  v.  Wilson,  (Tenn. I  12  S.  W.  1082. 

8.  Rev.  Bt.  Tex.  art.  8066,  which  provides  for 
the  paymentof  five  dollars  in  the  district  and  three 
dollars  in  the  county  court  when  a  jury  is  demand- 
ed, does  not  require  a  defendant  who  pays  the  junr 
fee  of  three  dollars  in  the  county  court  to  pay  an  ad- 
ditional fee  when  the  case  is  removed  to  the  dis- 
trict court,  because  the  county  judge  is  related  to 
one  of  the  parties — Warner  v.  Crosby,  (Tex.)  IS 
a  W.  745. 

8.  Under  Rev.  Bt.  Tex.  art.  1421,  providing  that 
the  successful  party  shall  recover  costs,  a  judg- 
ment for  costs  of  a  suit  dismissed  for  want  of  juris- 
diction is  proper.— Baines  v.  Mensing,  (Tex.)  12  S. 
W.984. 

Who  liable. 

4.  In  trespass  to  try  title,  the  tenant  of  a  tres- 
passer on  lands  who  Is  a  defendant  Is  properly 
chargeable  with  costs.— King  v.  Haley,  (Tex.)  IS 
8.  w:  1112. 

5.  Where  a  remtttttur  for  the  ezceaa  of  a  ver- 
dict is  not  filed  until  after  a  writ  of  error  has  beeo 
sued  out,  the  judgment  will  be  reversed,  and  d»- 
fendants  in  error  adjudged  to  pay  the  coat*. — 
Pearce  v.  TooUe,  (Tex.)  12  B.  W.  68& 

Attorney's  fees. 

6.  The  resort  to  the  probate  court  for  the  col- 
lection of  a  note  against  an  estate,  by  procuring' 
its  allowance  by  the  administrator,  and  the  ap- 
proval of  the  county  Judge,  is  such  a  suit  as  will 
entitle  the  bolder  of  the  note  to  the  allowance  of 
attorney's  fees,  which  the  note  stipulates  shall  be 
paid  in  case  suit  is  necessary  to  collect  it.— Sim- 
mons y.  Terrell,  (Tex.)  12  S.  W.  864. 

Security  for  costs. 

7.  In  an  action  on  a  cost-bond  ezeented  by  de- 
fendant in  another  cause  it  was  error  to  refuse  to 
instruct  that  plaintiffs  must  show,  by  a  preponder- 
ance of  evidence,  that  the  costs  claimed  by  them 
were  incurred,  and  adjudged  to  them  by  a  court 
having  jurisdiction  of  the  subject-matter  in  the 
action  in  which  such  costs  were  incurred  and  ad- 
judged.—Cary  V.  Ducker,  (Ark.)  12  S.  W.  204. 

8.  In  an  action  on  a  cost-bond  executed  by  de- 
fendant in  another  cause  the  rendition  of  the  prior 


it  is  not  shown  that  it  has  been  destroyed. — Cary 
V.  Ducker,  (Ark.)  12  8.  W.  204. 

9.   A  request  to  instruct  that  plaintUTs  must 
•bow,  by  a  preponderance  of  testimony,  that  Uw 
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action;  and  that  the  oosta  paid  byplaintifls  were 
costs  allowed  by  law  for  anoh  aervicea  as  were 
rendered,  —  was  properly  refused,  as  the  term 
"oosta"  has  a  known  teichnical  meaning,  of  ex- 
penses pending  the  salt  as  allowed  by  the  conrt, 
and  the  supreme  court,  having  jurisdictioo,  had  a 
right  to  adjudge  costs.— Gary  v.  Ducker,  (Ark.)  12 
aw.  204. 

10.  In  an  action  on  a  cost-bond  execnted  by  de- 
fendant and  others  in  another  cause,  the  second 
paragraph  of  defendant's  answer  admitted  the  ex- 
ecution of  the  bond,  but  alleged  that  defendant 
had  no  knowledge  or  information  sufBcient  to  form 
a  belief  as  to  whether  any  costs  had  been  adjudged 
to  plaintiffs.  The  third  paragraph  alleged  that 
defendant  had  no  knowledge  or  information  sufll- 
eient  to  form  a  belief  as  to  whether  the  costs 
claimed  to  be  paid  bv  plaintiffs  were  the  fees  au- 
thorixed  by  law,  and  as  to  whether  the  same  or 
any  part  thereof  had  been  paid  by  them.  The 
fourth  paragraph  alleged  that  the  court  which 
tried  the  former  cause  had  no  jurisdiction  thereof, 
and  no  authority  to  order  the  execution  of  the 
bond.    Held,  that  the  second  and  third  paragraphs 

8 resented  good  defenses,  but  that  the  fourth  was 
emurrable.— Gary  t.  Ducker,  (Ark.)  12  S.  W.  301. 

Taxation  of  oosts. 

11.  In  the  chancerr  conrt  the  taxation  of  oosts 
is  so  largely  within  the  discretion  of  the  chancel- 
lor that  his  action  will  not  be  disturbed,  on  that 
account,  unless  the  alleged  error  is  very  manifest. 
— UcDonald  v.  Unaka  Timber  Co.,  (Xenn.)  12  S. 
W.430. 

Costs  on  appeaL 

12.  Where,  pending  an  appeal,  the  originol 
transcript  Is  destroyed  hy  fire,  and  the  appellant 
has  another  made  out,  the  cost  of  such  second 
transcript  is  taxable  as  part  of  the  costs  to  bepaid 
by  appellee  on  reversal.— Moore  v  Bayne,  Cfex.) 
12  S  W.  860. 

13.  Under  Rev.  St.  Tex.  art.  1482,  providing  that 
in  appeals  from  a  justice's  court  to  a  district  court, 
if  the  judgment  on  appeal  be  against  appellant, 
but  for  a  less  sum,  he  shall  recover  the  costs  of  the 
appellate  court,  and  if  for  the  same  or  a  greater 
sum  he  shall  pay  the  costs  of  both  courts,  the  in- 
terest pending  the  appeal  should  not  be  counted, 
in  determining  the  amount  of  judgment,  to  ascer- 
tain the  liability  for  costs.— Galveston,  U.  ft  8.  A. 
Ry.  Co.  V.  Wiemers.  (Tex.)  12  S.  W.  281. 

Costs  in  criminal  oases. 

li.  Under  Mansf.  Dig.  Ark.  {  234S,  which  pro- 
vides that,  in  criminal  cases  where  the  defendant 
is  acquitted,  the  county  shall  pay  the  costs,  except 
where  the  prosecutor  is  adjudged  to  dc  so,  the 
county  is  not  liable  for  costs  upon  acquittal  for  a 
misdemeanor  where  the  justice  nf  the  peace  should 
have  exacted  a  bond  for  costs,  but  did  not  do  so. — 
Harvey  v.  Crawford  Countv.  (Ark.)  12  8.  W  240 

COUNTIES. 

County  courts,  see  Courti,  4. 

Division  and  annexation. 

1.  Where  a  part  of  the  territory  of  a  county  is 
separated  from  it  and  annexed  to  another,  it  is  not 
necessary  that  the  act  of  segregation  should  im- 
pose such  proportion  of  the  debt  of  the  old  county 
on  the  county  receiving  the  detached  territory,  but 
subsequent  legislation  may  make  the  imposition. — 
Perry  County  v.  Conway  County,  (Ark.)  12  B.  W. 
877. 

Contracts. 

2.  Where  a  road  commissioner  contracts  orally 
with  plaintiff  to  do  certain  work  on  a  bridge,  with- 
out advertising  the  time  and  place  of  letting  the 
contract,  or  in  other  respects  complying  with  the 
provisions  of  Laws  Mo.  1888,  $$  4814-4330,  relating 
to  the  building  of  bridges,  uie  contract  is  void. — 
Heidelborg  v.  St.  Francois  Connty,  (Mo.)  IS  8.  W. 


der  contract  with  the  county  authorities,  the  claim- 
ant shall  be  entitled  to  recover,  though  the  author- 
ities, in  making  the  contract,  may  not  have  pur- 
sued the  form  prescribed  by  law,  has  no  connection 
with  the  special  statute  in  relation  to  bridges, 
which  confers  special  powers,  and  prescribes  a 
special  method  for  their  exercise  and  execution. — 
Heidelburg  v.  St.  Francois  County,  (Mo.)  12  a  W. 
914. 

4.  The  acceptance  by  the  commissioner  of  a 
bridge  built  under  a  contract  which  is  void  be- 
cause the  law  has  not  been  complied  with,  and  the 
acceptance  by  the  county  of  the  commissioner's  re- 
port, and  payment  of  a  claim  for  work  done  on  the 
bridge,  will  not  preclude  the  county  from  denying 
the  validity  of  the  contract,  as  the  doctrine  of  es- 
toppel does  not  apply  to  counties.— Heidelburg  t. 
St.  Francois  County,  (Mo.)  12  8.  W.  914. 

6.  A  lease  of  the  building  furnished  by  plaln- 
UlTs  for  a  oourt-bouse,  containing  a  provision  that, 
should  the  commissioners'  court  at  any  time  se- 
lect another  court-bouse,  the  leased  premises 
should  r«vert  to  the  lessors,  gave  the  court  the 
power  at  any  time  to  terminate  the  lease,  by  pro- 
viding another  building  for  oourt-house  purposes, 
audit  would  be  presumed  that,  upon  thedestruoUon 
of  the  building  by  fire,  they  at  onoe  exercised  tliia 

Sower;  and  plaintiff's  recovery  was  properly  con- 
ned to  the  time  which  elapsed  between  the  mak- 
ing of  the  lease  and  the  destruction  of  the  building. 
— Behan  v.  Ohio,  (Tex.)  12  8.  W.  996. 

Presentation  of  olaims. 

6.  The  gen  eral  statute  pf  Arkansas  requiring  or- 
dinary demands  against  counties  to  be  authenticat- 
ed when  presentedf  or  allowance  in  the  county  court 
has  no  application  to  a  demand,  the  right  to  sue  for 
which  is  given  by  special  act. — Perry  County  v. 
Conway  County,  (Ark.)  12  8.  W.  877. 
Officers  and  agents. 

7.  Where  a  county  employs  an  agent  to  sell  its 
school  lands  at  a  value  flxod  by  the  commissioners* 
oourtK  and  subject  to  the  approval  of  said  court, 
and  the  lands  are  sold  at  less  than  the  fixed  price, 
but  the  sale  is  reported  to  the  court  while  busily 
engaged,  and  the  agent  prevents  a  delay  forexami- 
nation  of  the  report,  by  assuring  the  commission- 
ers that  the  sale  is  in  full  compliance  with  the 
terms  and  prices  fixed,  and  the  purchaser  is  wait- 
ing for  his  deed,  the  approval  of  the  sale  consti- 
tutes no  bar  to  an  action  by  the  county  to  recover 
of  the  agent  the  amount  lost  by  the  sale.— Smith  t. 
Moseley,  (Tex.)  12  S.  W.  748. 

Fraudulent  taking  of  money. 

8.  The  term  "money,"  as  used  in  Pen.  Code 
Tex.  art.  108,  which  provides  for  the  punishment 
of  any  county  olBcer  who  shall  fraudulently  take  or 
misapply  any  "money"  belonging  to  the  county, 
means  legal-tender  metallic  coins  or  legal-tender 
currency  of  the  United  States;  the  definition  of 
the  term  in  articles  789  and  792  being  confined  to 
the  offenses  of  embezzlement  and  swindling.— 
I<ewis  V.  State,  (Tex.)  13  8.  W.  796. 

COT7BT8. 

See,  also.  Judge;  JutOces  of  the  Peace. 

Jurisdiction  in  general. 

1.  Under  Mansf.  Dig.  Ark.  %  6488,  providing 
that,  if  the  clerk's  fees  on  order  for  a  change  oi 
venue  are  not  paid  by  the  party  asking  the  order 
within  16  days,  the  order  shall  be  void,  where  such 
order  is  made,  and  the  parties  thereafter  volunta- 
rily go  to  trial  in  the  court  in  which  the  action  was 
first  brought,  it  will  be  presumed  that  the  fees 
were  not  paid,  and  that  the  court  retained  jurisdic- 
tion.—Duncan  v.  Tufte,  (Ark.)  12  8.  W.  878. 

2.  Where  an  information  to  contest  an  election 
alleges  that  the  office  is  reasonably  worth  (3,000, 
testimony  of  relator  that  the  office  was  worth  $1,200, 
and  that  respondent  told  him  the  commissionera 
had  allowed  that  sum,  if  erroneous,  is  immaterial, 
since  the  allegation  of  value,  being  wholly  juris- 
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dioUonal,  oontrols,  in  tba  absence  «^Iea  In  abate- 
ment—Little T.  State,  rrez.)  13  &  W.  986. 

8,  An  action  to  enforce  a  Tender's  lien  does  not 
Involve  the  title  to  real  estate,  witbin  Acta  Mo. 
1874,  p.  250,  i  3,  living  the  ooart  of  common  pleas 
jurisdiction  in  all  civil  actions  except  where  tne 
title  to  real  estate  is  involved.— Bauev  ▼.  Winn, 
(Mo.)  12  8.  W.  IMS. 

County  oonrta. 

4.  Act  Tex.  April  2, 1889,  changing  the  terms 
of  holding  district  court  in  Ooliad  county,  and 
providing  thai;  the  act  shall  take  effect  from  pas- 
sage, is  constitutional,  and,  though  containing  an 
emergency  clause,  does  not  take  effect  until  two 
terms  can  he  held  thereunder  in  the  county  each 
year,  as  provided  by  Const,  art.  5^8  7.  Following 
Ex  parte  Murphy,  11  8.  W.  487.— Prescott  v.  Lin- 
ney,  (Tex.)  12  8.  W.  1138. 

Distriot  courts. 

6.  Where  the  claim  presented  against  an  In- 
testate'sestate,  and  rejected b^  the  administratrix, 
consists  of  a  judgment  agamst  decedent  and  a 
vendor's  lien  on  rMl  estate,  the  district  court  has 
jurisdiction  of  the  action  to  establish  the  claim  bv 
reason  of  the  lien  claimed,  thougb  the  amount  of 
the  claim  is  less  than  tSOO.— Jenldns  v.  Cain,  (Tex.) 
18  S.  W.  1114. 

8.  Where  a  note  against  an  estate  Is  allowed  as 
to  the  principal  and  interest,  but  a  claim  for  attor- 
ney's fees,  which  the  note  stipulates  shall  be  paid, 
ia  rejected,  such  rejection  authorizes  the  holder  to 
sne  for  the  full  amount  of  principal,  interest,  and 
-  attorney's  fees ;  and,  if  the  amount  thereof  be  suiH- 
oient,  the  district  court  has  jurisdiction,  though 
the  daim  for  attorney's  fees  is  not  sufDcient  of  it- 
self to  give  the  court  jurisdiction. — Simmons  v. 
Terrell,  (Tex.)  12  8.  W.  854. 

7.  The  judgment  of  the  district  court  that  de. 
cedent's  estate  is  Indebted  to  plaintiff  in  a  certain 
amount,  and  that  a  lien  exists  on  certain  land  to 
secure  its  payment  on  account  of  a  judgment  and 
lien  obtained  against  decedent  in  his  life-time,  is 
not  an  interference  with  the  right  of  the  probate 
court  to  classify  the  claim.— Jenkins  v.  Cain,  (Tex.) 
12  aw.  1114. 

Common  pleas  courts. 

8.  Act  Ey.  Feb.  7,  1884,  providing  for  the 
transfer  of  causes  from  the  Jefferson  court  of  com- 
mon pleas,  when  the  judge  thereof  cannot  proper- 
ly preside,  to  the  vice-chancellor  of  the  Louisville 
chancery  court,  is  not  in  contravention  of  Const 
Ey.  art.  4,  S  28,  providing  that  "the  general  assem- 
b^  shall  provide  bylaw  for  holding  circuit  courts 
when,  for  any  cause,  the  judge  shall  fail  to  attend, 
or,  if  In  attendance,  cannot  properly  preside; "  the 
court  of  common  pleas  being  a  statutory  court  In 
aid  of  the  circuit  courts.— Uoyal  Ins.  (5o.  v.  Ru- 
fer's  Adm'r,  (Ky.)  12  8.  W.  1(H8. 

Probate  courts. 

9.  If  Rev.  8t.  Mo.  1879,  S  1014,  requiring  an  or- 
der for  a  special  term  of  a  court  to  be  entered  by 
the  court  in  term-time,  applies  to  probate  courts, 
it  will  be  presumed,  in  the  absence  of  any  showing 
on  the  subject,  that  a  special  term  of  that  court 
was  held  in  pursuance  of  an  order  so  entered.— 
State  V.  NoUn,  (Mo.)  12  8.  W.  1047. 

COVENANTS. 

Warranty. 

1.  A  judgment  against  a  covenantee  In  posses- 
sion, upon  foreclosure  of  a  lien  created  prior  to  the 
covenant,  rendered  after  notice  to  the  warrantor 
to  appear  and  defend,  is  conclusive  of  the  existence 
of  an  outstanding  paramount  incumbrance.  It  is 
a  constructive  eviction,  and  entitles  him  to  bring 
his  action  on  the  covenant— -Collier  v.  Cowger, 
(Ark.)  13  8.  W.  703, 

Damages. 

3.  Where  the  covenantee  buys  In  the  outstand- 
ing incumbrance  to  protect  his  estate,  he  is  enti- 
tled to  recover  the  sum  so  expended,  provided  it 
does  not  exceed  the  amount  paid  to  the  warrantor 
for  the  property,  with  legal  Interest  on  such  sum 
from  the  date  of  the  extingaishment  of  such  in- 


cumbrance.—Collier  T.  Cowg^,  (Ark.)  IS  &  W. 
TOSL 

8.  When  paramonnt  title  Is  asserted,  and  main, 
tatned  by  judgment  in  ejectment  the  recoveiy  of 
interest,  prior  to  eviction,  upon  tiie  snm  paid  the 
warrantor,  will  depend  upon  whether  or  not  there 
has  been  a  recovery  of  mesne  profits  by  the  plsin- 
tiff  in  ejectment— <)ollier  v.  Cowger,  (Ark.)  18  8. 
W.702. 

CBEDITOBS'  T*TT.T. 

Jurisdiotion — Bemedy  by  garnishment. 

In  an  action  to  recover  a  debt,  the  petition 
alleged  that  various  parties,  who  were  made  par- 
ties defendant,  were  indebted  by  promissory  note 
to  defendant,  which  notes  had  been  assigned  to  de- 
fendant J.  to  defraud  creditors.  The  defendant's 
creditors  were  also  made  parties,  and  an  injunction 
and  appointment  of  a  receiver  were  prayed  for. 
The  petition  further  alleged  "that  tile  plaintiffs  are 
informed  and  believe  that  a  large  portion  of  said 
above-mentioned  notes  are  now  due  and  unpaid, 
and  are  upon  good  and  solvent  parties,  out  of  whom 
can  be  made  and  collected  the  amount  due  upon 
each  of  said  notes,  and  the  plaintiffs  are  unable  to 
give  the  amounts  due  upon  any  of  said  notes.* 
Held,  that  the  petition  should  be  dismissed,  as  it 
failed  to  show  that  plaintiff  did  not  have  an  ade- 
quate remedy  by  garnishment —White  Sewing* 
Machine  Co.  v.  Atkeson,  (Tex.)  13  S.  W.  813i 


CHIMIN  Ali  liAW. 

See,  also.  Bait;  Coroner;  Habeas  Corpus;  lit- 
dictment  and  Ivformatlon;  Witness. 

Costs  in  criminal  cases,  see  Costs,  14. 

Fraudulent  taking  of  money,  see  Counties,  8. 

Illegal  branding  of  cattle,  see  Animals. 

Indictment  for  illegal  liquor  selling,  see  intoxt- 
caHnq  Liquors,  13. 

Particular  crimes,  see  .^rson;  Assault  and  Bat- 
tery; Bigamy;  Burglary;  Carr\Ang  Weapons; 
Consplraey;  Embexzlement;  Sscape:  FulM 
Pretenses;  Forgery;  Fomieatton;  Oamtna; 
Larceny;  Obstructing  Justice;  Perjury;  Rape; 
BeeetofngStolen Goods;  RoU>ery. 

Right  of  defendant  to  testify,  see  Witness.,  4-«. 

Capacity  to  commit  crime. 

1.  Pen.  CoAe,  art.  40a,  provides  that  neither  in- 
toxication nor  temporary  insanity  produced  by  the  ' 
recent  voluntary  use  of  liquor  shall  constitute  an  ex- 
cuse for  crime,  but  that  e^denoe  of  such  temporary 
insanity  may  be  shown  in  mitigation  of  the  penalty, 
and,  in  cases  of  murder,  for  the  purpose  of  determin- 
ing the  degree.  Held  that^  where  a  spedflc  intent 
is  necessary  to  the  commission  of  a  cnme,  the  stat- 
ute does  not  eliminate  that  element,  and,  in  detei^ 
mining  the  existence  of  such  intent,  the  jury  should 
be  allowed  to  consider  the  mental  condition  of  the 
accused,  and  the  fact  that  he  was  intoxicated  at 
the  time  of  the  alleged  commission. — Reagan  v. 
State,  (Tex.)  13  8.  W;  601. 

Jurisdiotion. 

3.  Rev.  8t  Ma  1879,  {  1878,  provides  that 
whenever  defendant  shall  make  application,  sup- 
ported by  the  affidavits  of  two  or  more  repntabM 
persons  not  of  kin  or  counsel  for  defendant,  for  a 
change  of  venue  for  any  of  the  reasons  specified 
by  statute,  it  shall  be  lawful  for  the  court  to  order 
the  election  of  a  special  judge  "for  the  trial  of  the 
particular  cause  pending  or  to  decide  defendant's 
application  for  a  change  of  venue. "  Section  187V 
provides  that  the  special  judge  shall  take  an  oath 
"to  hear  and  try  tne  particular  cause  or  motion 
pending  withoutfear,  favor,  or  partiality. "  Held, 
that  as  a  defendant  Is  entitled  to  only  one  applica- 
tion, based  upon  the  disqualification  of  the  gudge, 
the  word  "or"  will  be  construed  to  mean  "an^* 
and  the  election  of  a  special  judge  merely  "to  m- 
clde  the  defendant's  application  for  a  change  of 
venue"  is  unauthorized,  and  confers  no  jurisdic- 
tion, and  any  consent  of  defendant  to  tiie  trial  of 
a  cause  upon  its  merits  by  such  special  jndge  is  of 
no  avail.— State  v.  BuUing,  (Mo.)  12  8.  W.  850. 
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arrosted  the  deceased  persons,  and  while  conduct^ 
ing  thera  to  the  oounty  seat  to  be  tried  were  over- 
tfucen  by  defendant,  who  was  an  officer  in  Virginia, 
and  others,  who  relieved  them  of  the  prisoners,  on 
the  ground  that  they  should  be  tried  where  the  of- 
fense was  committed,  and  took  them  back,  and 
afterwards  oyer  the  line  into  Virginia,  where  they 
tied  them  and  guarded  them  tiD  they  learned  of 
the  death  of  defendant's  brother.  The  party  then, 
without  defendant,  took  the  prisoners  to  the  Ken- 
tucky side  of  the  line  and  shot  them,  defendant 
meanwhile  remaining  with  his  gun  on  the  Virginia 
side,  two  or  three  hundred  yards  distant,  ready 
and  near  enough  to  give  aid,  should  an  attempt  be 
made  to  rescue  the  prisoners.  Defendant,  after 
the  murder,  administered  an  oath  to  the  party  never 
to  reveal  the  acts  of  any  one  connected  with  the 
affair.  Held,  that  defendant  was  guilty  of  an  of- 
fense against  the  state  of  Kentuctor,  and  could  be 
convicted  therein. — Hatfield  T>  Cfommonwealtta , 
(Ky.)  la  B.  W.  809. 

Fleas— Witbdrawal  of  plea  of  guilty. 

4.  A  defendant  on  trial  for  murder,  who,  of  his 
own  motion,  and  without  persnaslon  or  promise  on 
the  part  of  the  prosecution,  enters  a  plea  of  guilty, 
is  properly  refused  permission  to  withdraw  his 
plea  and  enter  a  plea  of  not  guilty  after  verdict 
and  assessment  of  the  maximum  punishment,  on 
the  ground  that  the  prosecution  was  permitted  to 

Srove  the  circumstances  of  the  killing,  where  he 
id  not  then  move  to  withdraw  his  plea,  though 
Crim.  Code  Ky.  S  174,  provides  that  a  plea  of  guilty 
may  be  withdrawn,  and  a  plea  of  not  guilty  sub- 
stituted "at  any  time  before  judgment. "— liounts 
▼.  Ck>mmonwealth,  (Ky.)  12  H.  W.  811. 

— -  Former  jeopardy. 

5.  A  plea  of  former  convlotloa  cannot  avail 
defendant  where  it  appears  that  such  conviction 
was  under  an  indictment  which  charged  her  with 
keeping  a  disorderly  house  from  the  Ist  to  the  'i9tb 
day  of  February,  1888.— Fleming  v.  State,  (Tex.)  12 
&  W.  605. 

6.  A  plea  of  former  jeopardy  is  not  sustained 
where  it  appears  that  the  defendant  agreed  to  the 
discharge  of  the  jury  complained  of,  upon  condi- 
tion that  the  trial  be  continued  until  the  next  term, 
which  condition  was  fulfilled. — Aroia  v.  State, 
(Tex.)  12  S.  W.  599.* 

7.  A  new  trial,  after  a  verdict  in  a  criminal  case 
has  been  set  aside  by  the  court  of  its  own  motion, 
ia  in  contravention  of  article  2,  §  28,  Bill  of  Rights 
Ho.,  providing  that  no  person  can  "for  the  same 
offense  be  again  put  in  jeopardy  of  life  or  liberty. " 
—State  V.  Snyder,  (Ho.)  12  S.  W.  869. 

Venae. 

8.  Where  no  evidence  was  given  as  to  the  coun- 
ty in  which  the  crime  was  committed,  judgment 
wiU  be  reversed.— State  v.  Young,  (Mo.)  12  S.  W. 
612. 

9.  Venue  is  an  issue  to  which  the  doctrine  of 
reasonable  doubt  does  not  apply,  and  which,  like 
any  other  issue  on  a  trial,  may  be  proved  by  cir- 
cumstantial evidence.— Cox  v.  State,  (Tex.)  12  S. 
W.  493. 

Change. 

10  The  action  of  the  trial  court  in  refusing  a 
defendant,  underindictment,  a  change  of  venue  on 
account  of  the  prejudice  of  the  community,  will 
not  be  revised  on  appeal,  unless  it  appears  that 
there  has  been  a  palpable  abuse  of  judicial  discre- 
tion.—State  V.  Lee,  (Mo.)  12  S.  W.  254. 

Oontinuanoe. 

11.  Where  the  commonwealth's  attorney  admits 
as  true  the  facts  to  which  it  is  alleged  in  an  affida- 
vit for  continuance  that  an  absent  witness  would 
testify,  it  is  proper  to  refuse  a  continuance  and  al- 
low the  contents  of  the  affidavit  to  be  read  to  the 
jury  as  admitted  facts.— Pace  v.  Commonwealth, 
(Ky.)12  8.  W.  271. 

12.  Where  defendant  asks  for  a  continuance  on 
account  of  an  absent  witness,  and  attachment  is- 
sues, which  fails  to  secure  his  attendance  on  the 


prosecuting  attorney  admits  that  a  statement  of 
what  defendant  proposed  to  prove  by  the  absent 
witness  might  be  read  to  the  jury.— State  v.  Lee, 
(Mo.)  12  S.  W.  264. 

IS.  The  question  whether  certain  fugitives  from 
justice  could  probably  be  obtained  as  witnesses  in 
a  criminal  case  by  the  next  term  of  court  rests  in 
the  sound  discretion  of  the  trial  court,  and,  unless 
an  abuse  of  discretion  is  shown,  a  refusal  to  grant 
a  continuance  to  procure  such  witnesses  will  not 
be  disturbed.— State  v.  Day,  (Mo.)  12  a  W.  865. 

14.  Defendant,  charged  with  the  forgery  of  an 
order  for  money,  in  his  application  for  a  continu- 
ance, stated  that  he  had  been  unable,  by  the  use  of 
reasonable  diligence,  to  have  a  certain  witness  at 
the  trial ;  and  that  he  expected  to  prove  by  said  wit- 
ness that  he  heard  the  supposed  drawer  of  the  or- 
der authorize  defendant  to  obtain  from  the  drawee 
the  amount  named  in  the  ord^r,  on  the  credit  of 
him,  (the  said  drawer.)  Held,  that  theapplication 
should  have  been  granted.— Sweet  v.  State,  (Tex.) 
12  S.  W.  590. 

15.  On  a  trial  for  murder,  with  plea  of  self-de- 
fense, the  testimony  of  one  not  present  at  the  trial 
was  to  the  effect  that  he  was  near  the  place  of  the 
killing  and  that  he  heard  the  accused  say,  "Don't 
you  come, "  and  deceased,  who  was  carry  Ingan  axe, 

responded,  "By ,  I  am  coming  1  "—"and  then 

the  rooks  began  to  rattle."  There  were  no  eye-wit- 
nesses but  deceased's  son,  who  swore  that  his  fa- 
ther did  not  attempt  to  use  the  axe.  Held,  that  the 
testimony  was  material  to  the  defense,  and  that,  it 
appearing  that  the  defense  made  every  eilort  to 
procure  the  attendance  of  such  witness,  the  court 
erred  in  not  continuing  the  trial  until  it  could  be 
procured.— Costigan  v.  Commonwealth,  (Ky.)  IS 
S.  W.  689. 

16.  On  trial  for  an  assault,  the  refusal  of  d» 
fondant's  application  for  a  continuance  because  of 
the  absence  of  witnesses  who  would  testify  that 
the  person  assaulted  had  made  threats  against  de- 
fendant's life,  which  had  been  communicated  by 
the  witnesses  to  defendant  before  the  alleged  as- 
sault, is  ground  for  a  new  trial,  in  view  of  testi- 
mony adduced  at  the  trial  that  defendant  acted  in 
self-defense.— Akin  v.  State,  (Tex.)  12  S.  W.  1101. 

17.  When  evidence  relating  to  certain  articles 
found  near  the  scene  of  a  murder,  and  claimed  to 
belong  to  defendant  on  trial  for  the  crime,  was  in- 
troduced, defendant  moved  to  withdraw  the  case 
from  the  jury  and  to  continue,  claiming  that  he 
could  prove  by  a  witness,  who  had  been  subpoenaed, 
but  who  was  unable  to  attend  on  account  of  sick- 
ness, that  the  articles  did  not  belong  to  him.  On 
the  preliminary  examination  there  had  been  no 
mention  of  these  articles,  and  defendant  and  his 
counsel  swore  they  had  never  heard  of  them  before. 
Held,  that  the  motion  should  have  been  granted. 
— Shulze  V.  State,  (Tex.)  12  8.  W.  1084. 

AfBdavlt. 

18.  Allowance  of  an  amendment  to  an  affidavit 
for  aoontlnuance  by  defendant,  and  the  granting 
of  a  continuance  thereon,  are  within  the  discretion 
of  the  trial  court.— Commonwealth  t.  Hourigan, 
(Ky.)  12  S.  W.  650. 

19.  An  affidavit  for  a  continuance  on  account  of 
absent  witnesses,  which  states  that  it  can  be 
shown  by  such  witnesses  that  at  the  time  of  the 
alleged  larceny  the  stolen  property  was  owned  by 
one  M.^nd  afterwards  that  it  was  the  property 
of  one  W.,  who  hired  defendant  to  take  it  to  a  city 
to  sell.  Is  so  contradictory  and  unreasonable  that 
the  continuance  should  be  denied. — ^Haywood  v. 
Commonwealth,  (Ky.)  12  8.  W.  181. 

20.  On  a  murder  trial,  an  application  for  con- 
tinuance stated  that  defendant oould  not  with  safe- 
ty proceed  to  trial  without  the  testimony  of  a  cer- 
tain physician,  who  was,  when  last  seen  by  aCBant, 
living  in  L.  county,  Kan. ;  that  defendant  expected 
to  prove  by  him  that  defendant  was  thrown  from 
a  horse,  causing  a  serious  Injury  to  the  brain,  so 
that  he  had  times  of  mental  derangement,  etc. ; 
that  affiant  had  written  letters  to  those  who,  he 
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had  reason  to  believa,  knew  the  addreaa  of  the  phy- 
sician ;  and  that  he  had  made  diligent  and  earnest 
inquiry  for  the  address,  but  was  as  yet  unable  to  ob- 
tain it.  XheidBdavit  did  not  state  the  name  of  the 
witness,  nor  did  it  show  that  the  defense  of  insan- 
ity was  contemplated.  SeUL,  that  the  application 
was  insufficient.— State  v.  Mitchell,  (Mo.)  13  8.  W. 
879. 

Conduot  of  trial. 

81.  Under  Code  Crim.  Proc.  Tex.  art  687,  which 
provides  that,  after  the  retirement,  if  the  jury  dis- 
agrees as  to  a  particular  matter  of  testimony,  the 
witness  may  be  recalled,  and  required  to  detail 
again  his  testimony  as  to  the  point  of  disagree- 
ment, it  is  proper  to  permit  the  rereading  of  a  dep- 
osition, when  the  jury  disagrees  as  to  its  contents. 
—Clark  V.  State,  (Tei.)  12  S.  W.  729:  Qregg  v. 
Same,  Id.  783. 

23.  Inresponsetoremarksof  accused's  attorney 
that  no  case  could  be  found  of  conviction  for  kill- 
ing the  abuser  of  defendant's  wife,  the  prosecut- 
ing attorney  stated'  that  the  accused  had  on  a  for- 
mer trial  been  sentenced  to  21  years  in  the  peniten- 
tiary, and  the  jury  could  see  what  had  been  done 
by  looking  at  the  back  of  the  indictment.  Held, 
that  the  statement  being  promptly  rebuked,  and 
the  jury  instructed  not  to  consider  the  action  of 
the  former  jury,  the  error  was  cured. — ^Brewer  t. 
Commonwealth,  (Ey.)  12  S.  W  672. 

23.  Crim.  Code  Ey.  i  220,  providing  that  the 
prosecuting  attorney  may  "state  to  the  jury  the 
nature  of  the  charge  against  the  defendant,  and 
the  law  and  the  evidence  upon  which  he  relies  in 
sup^rt  of  it, "  does  not  authorize  him  to  read  to 
the  ]ury,  in  his  opening  statement,  writings  which 
he  intends  to  offer  as  evidence. — O'Brien  v.  Com- 
monwealth, (Ky.)  12  S.  W.  471. 

34.  But  such  action  is  not  reversible  error, 
where  the  writings  are  afterwards  offered  in  evi- 
dence Und  found  competent. — O'Brien  v.  Common- 
wealth, (Ky.)  13  B.  W.  471. 

36.  In  a  prosecution  for  murder,  at  the  sugges- 
tion of  the  state,  and  without  any  objection  on  his 
Eart,  defendant  stood  up  before  the  jury  with  a 
andkerchief  over  his  face,  and  a  broad-orlmmed 
hat  on  his  bead,  and  a  witness  for  the  state  testi- 
fied that  that  was  exactlr  the  wav  defendant  looked 
on  the  night  of  the  murder.  Held  that,  the  act  be- 
ing voluntary,  he  could  not  complain. — Gallaher  v. 
State,  (Tex.)  13  S.  "W.  1087. 

26.  Mansf.  Dig.  Ark.  |  2318,  providing  that  a 
defendant  on  trial  for  a  felony  must  be  present  at 
the  trial,  but  that  if  he  escapes  from  custody  after 
commencement  of  trial,  or,  "if  on  bail,  shall  ab- 
sent himself  during  the  trial,  "the  trial  may  pro- 
gress to  a  verdict,  does  not  violate  the  constitu- 
tional guaranty  (Const.  Ark.  art  3,  %  10)  that  the 
accused  shall  have  the  right  to  be  confronted  with 
the  witnesses  against  him. — Qore  y.  State,  (Ark.) 
12  S.  W.  564. 

27.  An  agreement  between  three  persons,  jointly 
indicted,  that  two  of  them  should  be  tried  first, 
which  is  signed  only  by  the  one  whose  trial  is  post- 
poned, is  not  binding  on  the  other  two  so  as  to  de- 
prive them  of  their  right  conferred  by  Code  Crim. 
Proc.  Tex.  arts.  669,  070,  to  a  severance  as  between 
themselves,  aai  to  indicate  tbe  order  in  which 
they  wish  to  be  tried.— Tieman  v.  State,  (Tex.)  13 
S.  W.  742. 

Arguments  of  counsel. 

28.  Objections  to  remarks  used  in  argument  by 
the  state's  attorney  must  be  interposed  at  the 
time.  They  cannot  be  raised  for  the  first  time  on 
motion  for  new  trial.— Watson  t.  State,  (Tex.)  19 
8.W.404. 

39.  Under  Act  Tex.  April  4, 1889,  %  1,  repealing 
Code  Crim.  Proc.  art.  730,  subd.  4,  and  providing 
that  any  defendant  in  a  criminal  action  shall  be 
permitted  to  testify  in  his  own  behalf,  but  the  fail- 
ure of  any  defendant  to  so  testify  shall  not  bd  al- 
luded to  or  commented  on  b^  counsel  in  the  cause, 
any  allusion  by  the  prosecuting  attorney  to  defend- 
ant's failure  to  testify  in  his  own  behalf  is  ground 
for  a  new  trial,  though  the  allusion  was  called 
forth  by  remarks  of  defendant's  attorney,  and  the 
court  admonished  him  that  he  could  not  read  or 


comment  on  the  law. — Hunt  ▼.  State,  (Tex.)  12  S. 

W.  737. 

80.  It  is  error  to  permit  the  proeecating  attor- 
ney to  state  in  his  argument  that  "the  defendant  is 
a  mean,  low-down,  mcked,  dirty  devil, "  and  that 
"  when  we  proved  that  defendant  admitted  the  kill- 
ing the  presumption  of  innooenoe  was  overthrown, " 
as  this  presumption  continues  till  verdict,  and  an 
admonition  by  the  court  "to  keep  within  the  rec- 
ord "  does  not  cure  the  error,  where  the  obnoxiooa 
remarks  were  stiU  persisted  in. — State  v.  Young, 
(Mo.)  12  S.  W.  879. 

Evidence. 

81.  Tbe  exoltwlon  ot  merely  cnmnlaUre  evi- 
dence is  no  ground  for  exception. — Levy  v.  State, 
(Tex.)  12  S.  W.  696. 

82.  A  statement  to  the  officer  that  he  had  tlie 
right  man,  made  In  the  presence  of  defendant,  when 
under  arrest,  by  a  stranger  to  him,  is  not  admis- 
sible, though  not  replied  to.  —  State  v.  Young, 
(Mo.)  13  8.  W.  879. 

88.  Where  defendant's  testimony  as  to  an  al- 
leged conversation  with  a  certain  person  is  ex- 
cluded, it  is  proper  to  refuse  to  allow  the  other  per- 
son to  testify  thereto. — Commonwealth  v.  Houri- 
gan,  (Ky.)  13  8.  W.B50. 

84.  The  fact  that  in  Texas  a  defendant  can  tes- 
tify in  his  own  behalf  does  not  render  admissible 
bis  declarations  that  are  not  a  part  of  the  ret 
Oe»t<B.— Gonzales  v.  State,  (Tex.)  12  8.  W.  783. 

85.  The  fact  that  irrelevant  and  immaterial  evi- 
dence was  admitted  for  the  state  without  objection 
by  the  defense  affords  no  reason  why  the  same 
character  of  evidence  should  be  admitted  for  the 
defense  over  the  state's  objection. — Giebel  v.  State, 
(Tex.)  13  a  W.  591. 

86.  The  state,  to  prove  a  prior  conviction,  in- 
troduced the  docket  of  a  justice  of  the  peace  show- 
ing that  a  private  citizen  made  an  affidavit  before 
him  charging  defendant  with  theft;  that  a  war- 
rant issued,  defendant  pleaded  guilty,  and  was 
sentenced.  Held,  that  it  was  competent  to  prove 
by  the  justice  that  before  plea  an  information  was 
filed  by  the  prosecuting  attorney  in  accordance 
with  Acts  Mo.  1886,  p.  14S,  amending  sections  3025, 
2026,  and  2028,  Rev.  St.  1879,  providing  that  a  jus- 
tice shall  issue  a  warrant  on  a  verified  complaint, 
and  that  an  information  shall  be  filed  before  the 
party  is  put  on  trial  or  required  to  plead. — State  v. 
Hockaday,  (Mo.)  13  8.  W.  248. 

87.  Code  Crim.  Proc.  Tex.  art.  761,  provides  that 
"when  a  detailed  act,  declaration,  conversation,  or 
writing  is  given  in  evidence,  any  other  act,  decla- 
ration, or  writing  which  is  necessary  to  make  it 
fully  understood  may  also  be  given  in  evidence. '" 
In  a  prosecution  for  rape,  committed  in  the  town 
of  8.,  tbe  state  had  proved  that  defendant  told  the 
sheriff,  at  the  time  of  bis  arrest,  that  he  bad  seen 
one  O.  in  D.  on  Tuesday  night,  (the  night  before 
the  rape.)  Defendant  offered  in  evidence  a  decla- 
ration previously  made  to  the  sheriff,  that  he  (de- 
fendant) was  in  D.  on  Wednesday  night,  (the 
night  of  the  rape,)  and  that  he  was  innocent  of 
the  crime.  Held,  that  this  declaration  was  prop- 
erly excluded,  as  not  coming  within  the  purview 
of  said  statute.— Wood  t.  State,  (Tex.)  13  &  W. 
405. 

88.  An  indictment  for  the  larceny  of  a  horse  con- 
tained four  counts,  the  first  alleging  the  ownership 
of  the  stolen  anlmiil  in  A. ;  the  second,  in  B. ;  tiie 
third,  in  C. ;  and  the  fourth,  in  a  person  unknown. 
Defendant  had  been  previously  tried  for  the  some 
theft,  under  an  indictment  alleging  the  ownership 
in  A. ;  and  on  that  trial  a  witness  testified  that  on 
a  certain  day  he  sawsome  parties  pen  some  horses; 

'  that  he  saw  them  rope  a  gray  animal ;  and  that  one 
ot  these  parties  had  a  knife  in  his  hand.  The  wit- 
ness being  dead,  his  testimony  was  reprodaoed  on 
the  second  trial.  After  the  evidence  was  closed 
the  state  dismissed  as  to  the  first  three  counts  in 
the  indictment.  The  theory  of  the  prosecatioa 
was  that  tbe  stolen  animal  had  been  thrown  down, 
and  the  brand  picked  out.  Held,  that  tbe  dismiss- 
al did  not  destroy  the  competency  of  the  repro- 
duced testimony.— Ck>x  v.  8tat«,  (Tex.)  13  S.  W. 
498. 
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39.  Where  it  appears  that  defendant  In  a  ftoaa- 
cution  for  receiving  stolen  goods  paid  a  witness 
for  the  commonwealth  to  leave  the  county,  and 
also  paid  half  of  a  sum  afterwards  demanded  by 
the  witness  in  a  letter  to  defendant's  partner, 
who  was  also  concerned  in  receiving  the  stolen 
property,  the  letter  is  admissible  to  show  why 
the  money  was  advanced.— Sanderson  t.  Common- 
wealth, (Ky.)  la  8.  W.  138. 

4D.  Defendant  oonfessed  that  her  child  was 
bom  alive,  and  that  she  put  it  into  a  certain  spring. 
There  was  corroborative  evidence  that  it  was 
bom  alive.  There  was  also  evidence  that  it  was 
not  killed  by  violence ;  but  it  was  not  shovrn  that 
it  was  found  in  the  spring,  or  that  it  was  drowned. 
Held,  that  the  corroborative  evidence  was  not  suf- 
ficient to  prove  the  corptui  delicti. — Harris  v.  State, 
(Tex.)  18  8.  W.  1108. 

41.  Where  defendant,  charged  with  aiding  and 
abetting  a  husband  in  the  murder  of  his  wife, 
on  cross-examination  denies  that  he  surrendered 
himself  for  the  purpose  of  obtaining  the  reward 
ofTered,  testimony  of  other  witnesses  tnat  he  admit- 
ted that  his  surrender  was  made  in  order  to  obtain 
the  reward,  if  incompetent,  is  no  ground  for  re- 
versal.—Allen  V.  Commonwealth,  (Ky.)  18  S.  W. 

ssa. 

42.  Code  Crlm.  Proc.  Tex.  art  751,  provides  that, 
when  part  of  a  conversation  is  given  In  evidence 
by  one  party,  the  whole,  on  the  same  subject,  may 
be  Inquired  into  by  the  other  party.  In  a  prosecu- 
tion for  murder,  B.,  a  state  witness,  was  asked  by 
defendant's  counsel,  on  cross-examination,  if  he 
did  not  say  to  J.,  a  witness  for  the  state,  that  her 
husband's  neck  was  in  danger  if  she  did  not  tell 
what  she  knew  about  the  murder,  and  testified  that 
be  did.  Held,  that  it  was  then  competent  for  the 
states  within  the  statute,  to  show  by  B.  that,  in  reply 
to  this  question,  J.  bad  said  that  she  was  afraid  to 
tell  what  she  knew  about  the  murder,  in  the  crowd, 
because  the  accused  was  one  of  tite  men.— OaUaher 
V.  State,  (Tex.)  12  S.  W.  1087. 

Confessions  and  admissions. 

43.  Accused's  affidavit  for  continuance  at  a  for- 
merterm  is  admissible  to  show  an  admission  there- 
in contained.— State  v.  Young,  (Mo.)  12  8.  W.  879. 

44.  Evidence  that  defendant  pleaded  guilty  at  a 
former  term  of  court,  which  plea  the  court  refused 
to  receive,  is  inadmissible,  and  does  not  require  a 
•pecial  objection.— State  v.  Meyers,  (Mo.)  13  S.  TV. 
61A. 

45.  The  fact  that  one  accused  of  murder,  who 
made  voluntary  statements  to  the  justice  of  the 
peace,  after  due  warning  and  caution  by  the  jus- 
tice that  the  statements  could  be  used  in  evidence 
against  him,  was  intoxicated  at  the  time  he  made 
them,  does  not  reader  them  incompetent,  where  it 
Is  not  shown  that  he  was  intoxicated  to  that  ex- 
tent that  be  did  not  comprehend  the.waming,  and 
was  not  able  to  make  an  intelligible  statement. — 
Lienpo  V.  State,  (Tex.)  12  S.  W.  588. 

46.  Crim.  Code  Ky.  S  240,  provides  that  a  "con- 
fession of  a  defendant,  unless  made  ia  open  court, 
will  not  warrant  a  conviction,  unless  accompanied 
with  other  proof  that  such  an  offense  was  commit- 
ted. "  Defendant  confessed  out  of  court  to  having 
stolen  a  horse,  and  stated  where  it  might  be  found. 
Held,  that  evidence  that  the  owner  had  been 
deprived  of  his  property,  together  witfh  the  con- 
fession and  the  finding  of  the  horse  at  the  place 
designated,  authorized  a  conviction. — Qreenwade 
V.  Commonwealth,  (Ky.)  12  8.  W.  181. 

47.  Une  on  trial  for  murder  bad  stated,  on  his 
own  examining  trial,  that  what  be  testified  as 
state's  witness  on  the  examining  trial  of  anottier, 
accused  of  the  same  offense,  was  the  truth,  aD<> 
that  he  had  no  more  to  say.  8uch  testimony  was  re- 
duced to  writing,  but  was  sworn  to  by  defendant, 
and  was  notattested  by  the  magistrate.  Held,  that 
it  was  inadmissible  against  him,  as  a  "voiuntarv 
statement, "  nnder  Code  Crlm.  Proc.  Tex.  art.  262, 
which  provides  that  an  accused  may  make  a  vol- 
tintary  statement  before  the  examination  of  the 
witnesses,  which  shall  be  reduced  to  writing  and 
signed,  but  not  sworn  to,  by  him,  and  which  shall 
be  attested  by  the  magistrate.— Walker  t.  State, 
<Tex.)  12  S.  W.  503. 


48.  Artlde  750  provides  that  the  oonf  e  i 
an  accused  shall  not  be  used,  if  made  i  i 
custody,  unless  It  be  made  in  his  voluntai  i 
ment,  taken  before  an  examining  court,  ii 
anoe  with  law,  "or  be  made  voluntaril; 
having  been  first  cautioned  that  it  may 
against  him,  or  unless,  in  connection  wi 
confession,  he  make  statement  of  facts  or  i 
stances,  that  are  found  to  be  true,  which  '  i 
to  establish  his  guilt."    Held,  that  sue 
mony  was  not  admissible  under  this  sectioi  i 
fendant  was  in  custody  when  it  was  made,  i  i 
not  warned  that  it  might  be  used  against  t  : 
was  it  accompanied  by  a  statement'of  fact  i 
cumsfcances  wliich  would  oonduoe  to  estab 
guUt,  if  true.— Walker  v.  State,  (Tex.)  II  ' 
303. 

49.  Defendant,  being  on  the  stand  in  1  i 
behalf,  was  asked  about  certain  materia  i 
ments  made  bj  him  on  his  preliminary  e:  i 
tion.  He  qualifiedly  denied  that  he  mad(  I 
Held,  that  this  was  sufficient  to  authorize  : 
mission  in  evidence  of  the  record  of  his '  i 
testimony  as  given  on  said  preliminary  e:  i 
Uon  —Huffman  v.  State,  (Tex.)  13  a  W.  58. 

— r-  Character. 

50.  Where  defenciant  in  a  criminal  case  i  i 
ness,  evidence  as  to  his  general  reputa  i 
character  for  morality  is  admissible.  —  &  i 
Day,  (Mo.)  13  8.  W.  865. 

61.  On  a  trial  for  murder,  it  is  not  compe  i 
prove  the  general  character  of  one  of  the  i  i 
pants  in  the  fl^ht  in  which  deceased  was  ki  i 
reciting  the  history  of  a  difficulty  that  pre'  i 
occurred  between  him  and  the  witness  ^  I 
asked  in  regard  to  it.— Logadon  v.  Commons  : 
(Ky.)  12  8.  W.  628. 

53.  Evidence  is  admissible  as  to  defei  I 
general  character  for  morality  and  truthful  i 
the  time  he  testifies,  and  it  need  not  relate  i 
time  of  the  offense  charged.— Ck>mmonwe  i 
Hourlgan,  (ICy.)  13  8.  W.  660. 

Aooomplloe  testimony. 

58.  On  a  trial  for  theft  of  a  mule,  a  wltni  i 
the  state  testified  that  he  was  employed    i 
owner  of  the  animal  to  look  after  and  wa  : 
that  he  found  it  in  defendant's  possession ;  t 
fendant  told  him  that  he  intended  to  appn  : 
it;  that  the  owner  offered  a  reward  for  the   i 
of  the  animal;  and  that  witness  did  not  infoi  : 
that  defendant  had  the  animal  until  a  year  i 
wards  when,  having  been  arrested  for  a 
theft,  he  made  terms  with  the  state  to  turn  U  : 
er.    Held,  that  the  testimony  of  the  witnesi 
be  treated  as  accomplice  testimony.— Chun  I 
State,  (Tex.)  12  8.  W.  491. 

Variance. 

54.  In  criminal  cases,  when  a  continuing  o  ! 
Is  alleged  to  have  been  committed  on  a  certa!  i 
and  on  divers  days  and  times  between  the : 
another  day  specined,  the  proof  must  be  co  i 
to  the  acts  done  within  the  tune. — ^Fleming  t.  : 
(Tex.)  12  S.  W.  605. 

Instmotions. 

55.  Where  the  accused  is  a  witness  In  hi ! 
behalf,  it  is  not  prejudicial  error  to  chargi  i 
what  he  testified  to  against  his  interest  is 
taken  as  true.— State  v.  Brooks,  (Mo.)  13  B.  V' 

56.  Under  Rev.  St.  Mo.  S  4220,  prohibltir  i 
court  in  a  criminal  case  from  commenting  c 
evidence,  and  section  4318,  making  the  accu! 
his  wife  competent  witnesses,  but  allowing 
facts  to  be  shown  for  the  purpose  of  affecting 
credibility,  the  court  may  instruct  the  ju : 
weighing  theirtestimony,  toconsidertbathe  I 
accused,  and  she  his  wife.— State  v.  Young,  • 
12  S.  W.  879. 

57.  It  is  improper  to  Instruct  specially  aii 
mere  matter  of  evidence  already  before  the 
and  thus  give  undue  prominence  thereto. — 
mon wealth  v.  Hourlgan,  (Ky.)  12  8.  W.  550. 

58.  However  correct  In  principle  a  requ. 
charge  may  be,  it  is  properly  refused,  if  ft 
upon  no  evidence  in  the  case.— Levy  v.  State,  ( 
IS  a  W.  586. 
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89  An  hutmetloii,  oMeoted  to  bj  defendant, 
making  It  discretionary  with  the  Inry  whether  or 
not  defendant  shall  be  imprisoned,  when  the  law 
reqnires  snoh  imprisonment,  is  reversible  error.— 
Jenkins  ▼.  State,  (Tex.)  U  S.  W.  41L 

60.  Where  an  indictment  alleges  the  keeping  of 
a  disorderly  bouse  from  October  33, 1887,  and  on 
eaoh  day  thereafter,  to  October  38,  1887,  it  is  error 
for  the  court  to  instruct  the  jury  that  the  indict- 
ment charges  the  keeping  of  the  house  from  Oc- 
tober 8  to  January  31,  1883.— Fleming  T.  State, 
(Tex.)  12  a  W.  605. 

lostraotions — Beasonable  doubt. 

61.  When  accused  has  by  a  proper  instruction 
been  given  the  benefit  of  reasonable  doubt  on  the 
entire  case,  he  is  not  prejudiced  by  the  omission 
of  it  from  a  clause  in  one  of  the  iostmctions. — tSo- 
Clemand  v.  Commonwealth,  (Ky.)  13  8.  W.  Itf. 

63.  A  charge,  on  the  presumption  of  innooenoe 
and  reasonable  doubt,  that  "the  defendant  is  pre- 
sumed by  law  to  be  innocent  until  his  guilt  Is  estab- 
lished, by  legal  evidence,  to  the  saUsfaction  of  the 
Jury,  beyond  a  reasonable  doubt, "  held  to  be  full 
and  correct.— Oallaher  v.  State,  (Tex. )  12  8.  W.  1087. 

63.  On  a  trial  for  murder,  error  cannot  be  predi- 
cated on  an  instruction  requiring  the  jury  to  find 
the  issues  "  on  the  evidence  introduced  by  the  state, " 
where  the  other  instructions  require  the  jury  to 
find  defendant  guilty  upon  the  evideDce,  beyond  a 
reasonable  doubt,  and  tell  them  that  if,  upon  a 
view  of  the  whole  case,  they  have  a  reasonable 
doubt  of  the  guiltof  defendant,  they  should  acquit. 
—State  V.  Jackson,  (Mo.)  18  S.  W.  867. 

AooompUoe  testimony. 

64.  To  require  or  warrant  an  instmoUoB  on  ac- 
complice testimoDT,  there  must  be  some  evidence 
of  a  witness'  oompliuity  in  the  crime  for  which  de- 
fendant is  being  tried;  mere  knowledge  on  the 
part  of  a  witness  that  defendant  committed  the 
crime  does  not  call  for  such  instruction. — Smith  v. 
State,  (Tex.)  12  S.  W.  1104. 

Ciroamatantial  eTldenoe. 

66.  It  is  only  when  the  inoulpatory  evidence  is 
wholly  circumstantial  that  an  instruction  as  to  cir- 
cumstantial evidence  is  necessary,  and  that  is  not 
the  case  where  there  is  proof  that  defendant  con- 
fessed to  the  crime.— Smith  v.  State,  (Tex.)  12  S. 
W.  1104. 

66.  Kefnsal  to  instruct  as  to  the  law  of  eircum- 
stential  evidence  Is  error,  where  such  is  the  only 
evidence  in  the  case.— Scott  v.  State,  (Tex.)  12  S. 
W.  604. 

67.  A  charge  on  circumstantial  evidence:  "In 
order  to  warrant  a  conviction  of  a  crime  on  circum- 
stantial evidence,  each  fact  necessary  to  the  con- 
clusion sought  to  be  established  must  be  proven  by 
competent  evidence  beyond  a  reasonable  doubt. 
All  the  facts  (that  is,  the  faote  necessary  to  the 
oonduslon)  must  be  consistant  with  each  other 
and  with  the  main  fact  sought  to  be  proved ;  and 
the  circumstances,  taken  together,  must  be  of  a 
conclusive  nature,  leading  on  the  whole  to  a  satis- 
factory conclusion,  and  producing,  in  effect,  a  rea- 
sonable and  moral  certainty  that  the  defendant, 
and  no  other  person,  committed  the  offense  charged, 
and,  unless  the  evidence  does  so,  yon  will  acquit 
the  defendant.  But  if  the  evidence  does  satisfy 
the  understanding,  reason,  and  conscience  of  the 
jury,  and  produces  in  their  minds  a  reasonable  and 
moral  certainty  of  the  guilt  of  tho  defendant  be- 
yond a  reasonable  doubt,  and  to  the  exclusion  of 
every  reasonable  hypothesis  than  that  of  his  guilt, 
then  the  jury  should  convict  the  defendant,  "—held 
correct,  though  tho  last  sentence  is  not  usually 
given.— Qallaber  v.  State,  (Tex.)  12  S.  W.  10S7. 

AUbl. 

68.  On  the  subject  of  aMbi,  the  court  charged : 
"Among  other  defenses  interposed  in  this  case  by 
the  defendant  is  what  is  known,  in  legal  phrase- 
ology, as  an  'aliM;'  that  Is,  that,  if  the  deoeased 
was  killed  as  alleged,  the  defendant  was,  at  the 
time  of  such  killing,  at  another  and  different  place 
from  that  at  which  said  killing  was  done,  and  there- 
fore was  not,  and  oould  not  have  been,  the  person 
Who  killed  deceased.    Sov,  if  the  evidence  raises 


In  your  mindsareaaonabiedonbtastothe  i 

of  the  defendant  at  the  place  where  tb»  defendant 
was  killed,  (if  kiUed,)  at  the  time  of  aoch  Ulltaig, 
then  you  should  acquit  the  defendant."  Held  cor- 
rect ;  that  it  properly  designated  aUM  as  a  defense ; 
and  that  it  did  not  impose  the  burden  of  proving  an 
alQA  on  the  defendant,  or  make  him  prove  that  it 
was  impossible  for  him  to  have  been  present  at  the 
time  and  place  of  the  killing. — Oallaher  v.  State, 
(Tex.)  12  S.  W.  1067. 

Custody  and  oondnot  of  jury. 

60.  As  bv  (>>de  Crim.  Froci  Tex.  art.  701  it  is 
left  to  the  discretion  of  the  trial  jndge  to  discharge 
a  jury  or  not,  after  they  have  been  kept  togetaer 
such  a  length  of  time  as  to  render  it  altogether  im- 
probable that  they  will  agree  npon  a  verdict.  Ilia 
action  will  be  revised  only  when  that  discretion 
has  been  manifestly  abused.  —  Clark  v.  State, 
(Tex.)  13  8.  W.  729;  Gregg  v.  Same,  Id.  783. 

70.  When  the  jury,  after  remaining  out  some 
time,  have  informed  the  court  that  there  is  no 

Srobabillty  of  their  agreeing  on  a  verdict,  th^ 
ischarge,  while  the  accused  is  absent  in  jail,  is 
harmless  error. — Tarbrough  v.  Commonwealth, 
(Ky.)  12  &  W.  143. 

71.  Kev.  St.  Ho.  i  190U,  provides  that,  with  the 
consent  of  the  prosecuting  attorney  and  the  de- 
fendant, the  court  may  permit  the  jury  to  separmto 
at  any  adjournment  or  recess  dunng  trial,  in  all 
cases  of  felony  except  capital  cases,  onder  proper 
instructions  as  to  their  conduct.  Section  1910  pro- 
vides that  at  the  conclusion  of  the  argument  the 
jury  "  may  retire  under  the  charge  of  an  oflloer,wha. 
In  case  of  a  felony,  shall  be  sworn  to  keep  them  to- 
gether, *  *  *  and  not  permit  any  person  to 
speak  or  communicate  with  them,  nor  do  so  him- 
self, unless  by  order  of  the  court,  or  to  ask  them 
whether  they  have  agreed. "  Section  1960  provides 
that  a  new  trial  maybe  granted  "when  the  jury 
has  been  separated  without  leave  of  the  court,  after 
retiring  to  deliberate  upon  their  verdict,  or  has 
been  guilty  of  any  misconduct  tending  to  j>revent 
a  fair  and  due  consideration  of  the  case. "  Held, 
that  a  person  who  took  out  a  juror  during  the  trial, 
and  returned  with  him  through  a  saloon,  but  who 
was  not  the  officer  sworn  to  take  charge  of  the 
jury,  will  be  presumed  to  have  l>een  a  subordinate 
officer  of  the  sheriff,  qualified  to  take  such  juror 
in  charge.  In  the  absence  of  evidence  to  the  con- 
trary;  and  a  new  trial  will  be  refused,  aa  section 
1910  will  not  be  construed  to  mean  that  the  sheriff 
has  no  right  to  give  a  juror  in  charge  to  another 
sworn  officer.— State  v.  Crawford,  (Mo.)  13  S.  W. 
854. 

Verdiot. 

78.  It  is  not  error  for  the  court  to  receive  the 
verdict  on  Sunday,  in  the  absence  of  defendant's 
counsel,  defendant  being  present.— Huffman  ▼. 
State,  (Tex.)  12  S.  W.  688. 

Judgment  and  sentence. 

78.  Rev.  St.  Ma  {  6533,  reducing  by  one-fourth 
the  period  of  imprisonment  of  orderly  and  peacea- 
ble convicts,  does  not  prevent  a  jury  from  award- 
ing imprisonment  for  life  for  murder. — State  ▼. 
Bums,  (Ma)  12  S.  W.  SOL 

74.  Where  the  court  improperly  aete  aside  a 
verdict  in  a  criminal  case  of  Ita  own  motion  and 
orders  a  new  trial,  though  defendant  cannot  be 
said  to  have  snflered  strictlv  legal  punishment  by 
his  imprisonment,  yet,  as  his  term  would  long  ago 
have  expired  had  the  court  sentenced  him  at  toe 
proper  time,  he  is  now  entitled  to  discharge  under 
the  rule  that  "the  default  of  the  court  shall  not 
prejudice  any  one.  "—State  y.  Snyder,  I  Mo.)  12  8. 
W.  869. 

76.  Pen.  Code  T«z.  art  15,  providing  that,  when 
the  punishment  for  an  offense  is  ameliorated  by 
statute  subsequent  to  ito  commission,  the  defend- 
ant, upon  oonvietion,  mtut  be  punished  according 
to  the  latter  enactment,  nnless  he  eleot  to  receive 
the  penalty  affixed  by  the  former  law,  does  not  ap- 
ply to  oases  tried  before  the  ameliorating  act  be- 
comes operative. — Jenkins  v.  State,  (Tex.)  IS  8. 
W.  411. 

76.  Act  Tex.  Jan.  80, 1889,  ameliorating  the  pen- 
alty provided  by  Fen.  Code,  art.  818,  for  carrying 
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a  pistol,  was  not  paaaed  ander  an  "emergenor 
clause;"  and  therefore,  under  Const,  art.  8,  |  W, 
does  not  take  effect  until  90  days  after  the  adjourn- 
ment of  the  session  of  the  legislature.— Jenkins  y. 
8ute,  (Tex.)  12  S.  W.  411. 

77.  Act  Ky.  April  10, 1878,  f  8,  providing  that  If 
a  part  or  all  of  the  penalty  for  a  misdemeanor  pre- 
scribed in  Qen.  St.  a  SO,  be  a  fine,  the  jury,  in  fix- 
ing the  amount^  shall  say  In  its  verdict  whether,  on 
future  to  pay,  defendant  shall  be  put  to  hard  labor 
in  lien  of  imprisonment,  does  not  apply  to  a  coa- 
viotion  for  betting  on  an  election,  made  a  misde- 
meanor by  Gen.  St.  o.  47;  and,  on  default  by  de- 
fendant, It  Is  not  necessary  to  impanel  a  jury  to  Bx 
the  punishment. — Commonwealth  v.  Neat,  (Ky.) 

78.  Gen.  St  Ky.  o.  99,  art.  1,  f  13,  which  pro- 
vides that  "every  person  convicted  a  second  time 
of  felony  •  •  •  shall  be  confined  in  the  peni- 
tentiary not  less  than  double  the  time  of  the  first 
conviction,"  simply  fixes  the  minimum  punish- 
ment for  the  second  offense.  Where  the  punish- 
ment awarded  by  the  jury  for  the  second  offense 
equals  or  exceeds  double  the  time  of  the  former, 
judgment  i*  to  be  entered  for  the  amount  thus 
awarded.  Where  it  Is  less,  it  must  be  increased 
to  double  the  time  of  the  former. — Chenowith  v. 
Commonwealth,  (Ey.)  12  B.  W.  588. 

79.  It  is  the  office  of  the  jury,  in  suoh  cases,  tp 
merely  find  whether  there  has  been  a  former  con- 
viction; and  the  addition  by  them  of  double  the 
former  time  to  the  amount  awarded  for  thasecond 
offense  must  be  regarded  as  mere  surplusage. — 
Chenowith  v.  Commonwealth,  (Ey.)  12  8.  W.  B85. 

80.  Crim.  Code  Kv.  S  184,  provides  that  a  mis- 
demeanor may  be  tried  in  the  absence  of  the  ac- 
cused; aeoUon  1S7  provides  that,  on  the  oall  of  an 
indictment  for  a  misdemeanor  for  trial,  he  must 
either  move  to  set  it  aside  or  plead ;  and  section  171 
provides  that,  if  lie  fail  to  do  so,  final  judgment 
shall  be  entered  against  him,  and,  if  necessair,  a 
jury  impaneled  to  Bx  the  punishment.  Defendant 
was  indicted  for  betting  on  an  election,  the  pnn- 
iabment  for  which  is  a  fine  of  CtOO,  (Oen.  St.  095;) 
and  at  the  trial  neither  pleaded  nor  moved  to  set 
the  indictment  aside.  Hetd,  that  the  court  should, 
on  motion  of  the  state,  liave  entered  final  judgment 
against  defendant.— Commonwealth  v.  Neat,  (Ky.) 
13  S.  W.  356. 

81.  Rev.  St.  Ho.  1879,  |  1939,  provffies  that, 
where  the  punishment  is  alternative,  the  jury  may 
assess  it,  and  the  oourt  shall  render  judgment  ao- 
oordlnglv,  except  as  otherwise  provided.  Sections 
1880-1^  provide  that,  where  the  punishment  is  as- 
■eaaed  in  excess  of  the  highest  penalty  allowable, 
the  oourt  may  rednoe  it  to  the  highest  penalty, 
and,  where  assessed  below  the  lowest  penalty,  the 
court  may  raise  it  to  the  lowest  allowable,  but  may 
in  any  case  reduce  a  penalty  fixed  by  a  jury. 
Section  1905  provides  that  proceedings  for  new 
trials  may  be  had  on  the  motion  of  defendant. 
Held  that,  where  the  jury  has  assessed  the  mint- 
mam  penalty,  the  court  has  no  authority,  on  its 
own  motion,  to  set  aside  the  verdict,  and  order  a 
new  trial— State  v.  Snyder.  (Mo.)  13  S.  W.  809. 

83.  Under  Crim.  Code  Ky.  *388,  providing  that, 
"if  the  defendant  be  convicted  of  two  or  more  of 
fenses,  the  punishment  of  each  of  which  is  eon- 
flnement,  the  judgment  shall  be  so  rendered  that 
the  punishment  in  one  case  shall  commence  after 
the  termination  of  it  in  the  others, "  a  defendant 
convicted  and  sentenced,  at  same  term  of  court, 
of  house-burning  and  malicious  striking,  may  be 
confined  for  the  full  period  embraced  in  each  sen- 
tence; and  It  is  proper  to  provide  that  the  punish- 
ment for  the  second  conviction  shall  not  com- 
mence until  that  for  the  first  had  expired. — Evans 
y.  Commonwealth,  (Ky.)  12  S.  W.  768. 

83.  Act  Tenn.  1876,  f  1,  provides  that  every  per- 
son convicted  of  a  misdemeanor  who  fails  to  pay 
or  secure  the  fine  and  costs  adjudged  against  him 
shall  be  sentenced  to  be  confined,  and  shall  be  con- 
fined, In  the  county  work-house,  after  his  Impris- 
onment has  expired,  until  lie  works  out  his  fine 
and  costs.  Section  4  provides  that  every  person 
■o  confined  shall  be  creidlted  at  the  rate  of  36  cents 
per  day,  and  no  person  shall  be  discharged  from 
the  work-house  oefore  his  fine  and  costs   have 


been  fnlly  paid.  Act  1889,  c.  IBB,  provides  for  the 
eleoUon  of  work-house  commissioners,  who  shall 
have  oompleta  oontrol  over  the  institution,  bat  doe* 
not  give  tbem  any  power  to  make  rules  for  the  dis- 
charge of  prisoners.  Held,  that  the  commission- 
ers have  no  authority  to  make  rules  by  which,  if  a 
prisoner  charged  with  a  misdemeanor  goes  to  work 
as  soon  as  Imprisoned,  any  subsequent  sentence 
against  him  shall  date  from  the  d^  of  his  Incar- 
ceration, and  by  which  deductions  from  sentences 
shall  be  made  for  good  behavior. — In  re  Vanvaver, 
(Tenn.)  13  S.  W.  788. 

84.  Section  4  further  provides  that  a  prisoner 
may  be  discharged  by  the  county  judge  before  ha 
has  worked  out  his  fine,  but  that  no  person  shall 
be  so  discharged  except  on  the  certificate  of  a  phy- 
sician that  such  person  is  physically  unable  te 
Ikbor.  Held,  that  a  discharge  by  such  judge,  in 
the  absenoe  of  such  a  certificate,  la  a  nullity.— In 
M  Vanvaver,  (Tenn.)  12  a  W.  788. 

85.  Under  Crim.  Code  Ky.  {  288,  providing  that, 
on  verdicts  of  conviction  in  felony  cases,  "the 
court  shall  not  pronounce  judgment  until  two  days 
after  the  verdict  is  rendered, "  it  Is  error  to  pro- 
nounce judgment  on  Monday  on  a  verdict  rendered 
on  Saturday,  as  Sunday,  not  being  a  judicial  day, 
should  not  be  counted.— O'Brien  v. Commonwealth, 
(Ky.)  13  S.  W.  471. 

86.  But  such  error  is  not  prejudicial,  where  de- 
fendant's motions  in  arrest  of  judgment  and  for 
new  trial  have  been  made  and  overruled  before 
judgment  is  pronounced.— O'Brien  v.  Common- 
weSth,  (Ky.)  12  S.  W.  471. 

87.  A  judgment,  on  habeaa  cnrpiu  proceedings, 
rendered  by  a  court  having  jurisdiction  of  the  per- 
son and  power  to  grant  the  relief  prayed,  that  cer- 
tain jail  rules  giving  "good  time"  to  prisoners 
were  valid,  and  that  consequentlv  petitioner's  sen- 
tence had  expired,  and  that  he  snould  be  released 
from  custody,  though  erroneous,  is  not  void.— In  i« 
Vanvaver,  (Tenn.)  13  a  W.  1026. 

New  trial. 

88.  Under  Code  Crim.  Proo.  Tex.  art.  781,  pro- 
viding that  where  the  truth  of  the  causes  set  forth 
in  the  motion  for  a  new  trial  is  controverted  the 
judge  shall  hear  the  evidence  by  affidavit  or  other- 
wise, it  is  improper  for  the  judge  to  base  his  decis- 
ion on  information  obtained  from  private  sources. 
—Richardson  v.  State,  (Tex.)  12  S.  W.  87a 

89.  Where  exceptions  are  not  taken  when  the 
instruotions  are  given  or  refused,  it  is  too  late  to 
raise  objections  thereto  on  motion  for  a  new  trial. 
—State  V.  Meyers,  (Mo.)  12  S.  W.  516. 

90.  Though  it  Is  error  to  permit  the  state  to 
show  that  the  reputation  of  the  prosecuting  wit- 
ness for  truth  and  veracity  was  good  when  his 
credibility  has  not  been  attacked,  a  new  trial  will 
not  be  granted  on  this  ground  alone. — Green  v. 
State,  (Tex.)  12  B.  W.  872. 

91.  Where  aflldavite  in  support  of  a  motion  for 
a  new  trial  are  opiKwed  by  affidavits  denying  the 

? [rounds  relied  on,  the  trial  judge,  after  making 
ull  inquiry  as  to  the  truth  oi  such  grounds,  can- 
not be  held  to  have  abused  his  discretion  in  over- 
rnllng  such  motion.  —  Hunt  v.  Commonwealth, 
(Ky-fl2B.  W.  127. 

93.  After  verdict  of  conviction,  a  motion  for 
new  trial  was  made,  and  continued  until  the  next 
morning,  when  it  was  moved  to  oontinne  it  again, 
which  was  refused,  unless  for  cause  shown  on  af- 
fidavit. Thereupon  an  hour's  time  was  asked  to 
prepare  such  affidavit,  but  no  fact  was  stated  which 
was  to  be  placed  therein,  and  no  reason  shown  for 
delay.  Held,  that  the  motion  for  new  trial  was 
properly  overruled.— Barnard  v.  State,  (Tenn.)  12 
S.  W.  431. 

98.  A  new  trial  should  be  granted  where  a 
juror  was  Incompetent,  as  being  neither  a  free- 
nolder  in  the  state  nor  ahouseholder  In  the  county, 
and  he  had  answered  on  his  voir  dire  affirmatively, 
thinking  that  he  was  a  householder  In  the  county: 
and  neither  defendant  nor  his  counsel  knew  till 
after  verdict  that  the  juror  was  incompetent.— 
Read  v.  State,  (Tex.)  13  &  W.  413. 

94  Defendant  pleaded  not  guilty  to  an  indict- 
ment for  larceny.  He  afterwards  withdrew  the 
plea,  and  pleaded  guilty,  and  was  sentenced  for  two 
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yean.  Tbe  next  day  he  moyed  to  have  the  judg- 
meiit  and  plea  set  aside,  and  for  leave  to  plead  not 
guilty;  alleging  In  bis  affidavit  that  be  was  not 
gnilty,  and  that  his  plea  was  made  under  a  mis- 
take as  to  statements  made  at  the  time  by  the  oiB- 
cers  of  tbe  court.  An  affidavit  of  the  state's  at- 
torney and  the  olerk  of  tbe  court,  and  the  state- 
ment of  tbe  judge  in  the  bill  of  exceptions,  were 
to  the  effect  that  there  were  two  indlotments 
against  him;  that  he  was  told  that  if  he  pleaded 
guilty  he  would  be  sentenced  for  two  years  on  one, 
and  the  other  would  be  dismissed.  He  stated  to 
the  court  that  he  wished  to  plead  guilty.  One  in- 
dictment was  dismissed,  and  he  was  sentenced  for 
two  years  on  the  other.  Held,  that  the  motion 
was  properly  denied.— State  v.  Richardson,  (Mo.) 
128.  W  S4B. 

Hew  trial — Miaoonduot  of  jury. 

05.  A  mere  Statement  by  one  juror  to  his  fellows 
that  defendant  was  a  man  of  bad  character ;  that 
he  had  been  charged  with  divers  thefts ;  that  he 
had  been  known  to  harbor  thieves;  and  that  his 
witnesses  were  all  of  bad  character,— is  jiot  per  se 
ground  for  new  trial.  It  must  appear  that  the  ver- 
dict was  probably  influenced  bv  such  statement. — 
Cox  V.  State,  (Tex.)  13  8.  W.  498. 

96.  Code  Crim.  Froc.  Tex.  art.  687,  provides  tiiat 
after  the  jury  has  been  impaneled  and  sworn,  to 
try  a  felony,  they  shall  not  separate  until  they 
have  returned  a  verdict,  unless  by  permission  of 
court,  with  the  consent  of  counsel,  and  In  charge 
of  an  officer.  After  the  jury  had  been  impaneled 
and  sworn,  and  one  witness  examined,  on  trial  for 
theft,  a  juror  separated  from  his  fellows  during 
adjournment,— a  whole  night.  His  affidavit  al- 
leges that  "no  one  said  anything  to  him  about  the 
case. "  and  that  his  separation  in  no  way  influenced 
his  finding.  It  did  not  appear  where  or  with  whom 
he  was  during  the  int«nm,  nor  what  part  he  took 
in  the  deliberations,  nor  whether  he  influenced  his 
fellows.  Held,  that  the  separation  was  ground 
for  new  trial,  under  article  777,  subd.  8,  provid- 
ing that  misconduct  of  the  jury  shall  be  ground 
for  a  new  trial.— Kelly  v.  State,  (Tex.)  18  8.  W. 
606. 

Absence  of  witness. 

97.  Where  defendant  discovers  the  absence  of 
one  of  his  witnesses  before  the  conclusion  of  the 
testimony,  and  ascertains  that  be  cannot  be  pres- 
ent, but  fails  to  move  for  a  continuance  or  post- 
ponement because  of  the  absence  of  such  witness, 
such  absence  Is  not  ground  for  a  new  triaJL — Rea- 
gan v:  State,  (Tex.)  13  S.  W.  601. 

98.  A  witness  for  defendant  was  present  on  the 
day  set  for  trial,  but  the  case  was  continued  till 
the  next  term.  At  the  next  trial  day  the  witness 
was  in  jail  in  another  county,  and  defendant's  at- 
torney caused  attachment  to  issue  to  produce  him. 
No  return  was  made  to  the  writ,  but  the  witness 
was  brought  to  the  county  of  the  trial,  and  placed 
in  jail.  He  was  not  produced  on  the  trial,  but  was 
discharged  from  custody  on  the  evening  before, 
which  was  not  known  to  defendant's  counsel,  but 
was  known  to  defendant,  who  supposed  his  counsel 
knew  it,  and  that  tbe  witness  would  be  present  at 
the  trial.  The  witness  could  not  be  found  at  the 
time  of  trial  Held,  that  there  was  sufficient  dili- 
gence to  entitle  defendant  to  a  new  tilal. — Chum- 
ley  V.  State,  (Tex.)  12  8.  W.  491, 

99.  Defendant's  theory  was  that  he  got  the 
mule.  Titb  tbe  theft  of  which  he  was  charged, 
from  a  person  who  gave  accomplice  testimony,  by 
trading  a  certain  mare  therefor.  This  person  tes- 
tified that  he  bought  tbe  mare  from  defendant 
at  about  the  time  of  the  alleged  theft,  and  an- 
other witness  testified  that  he  was  present,  and 
witnessed  the  trade,  by  which  defendant  traded 
the  mare  and  t35  for  tbe  mule.  He  also  testified 
that  an  absent  witness  was  also  present  at  the 
trade.  Defendant  alleged  in  his  application  for  a 
new  trial  that  he  expected  to  prove  these  same 
facts  by  tbe  absent  witness.  Held,  that  the  testi- 
mony of  the  witness  was  so  necessary  and  prob- 
ably true  as  to  entitle  defendant  to  a  new  trial. — 
Chumley  v.  State,  (Tex.)  12  8.  W.  49L 


New  trial — Ifewly-discorered  evidence. 

100.  Evidence  will  not  be  regarded  as  newly  dis- 
covered, so  as  to  entitle  defendant  to  a  new  trial, 
where  it  appears  that  by  reasonable  diligence  de- 
fendant could  have  produced  it  ou  the  tnaL — Rea- 
gan v.  State,  (Tex.)  12  S.  W.  601. 

101.  Newly-discovered  evidence  Is  not  ground 
for  new  trial,  in  the  absence  of  a  showing  that 
such  evidence  could  not,  by  reasonable  diligence, 
have  been  had  on  the  triaL — HuSman  t.  State. 
(Tex.)  12  8.  W.  688. 

102.  After  a  trial  for  incest,  the  prosecntrlx  hav 
in^  testified  that  defendant  was  tae  father  of  the 
child,  and  that  she  never  had  sexual, intercourse 
with  any  other  man  before  the  birth  of  the  child, 
newly-discovered  evidence  that  sexual  relations 
had  existed  between  prosecutrix  and  a  certain 
other  m«.n  before  the  birth  of  the  child  is  sufficient 
to  require  a  new  trial.— Read  v.  State,  (Tex.)  12  S. 
W.  418. 

108.  A  motion  for  a  new  trial,  on  the  ground  of 
newly -discovered  evidence,  is  insufficient,  where  it 
is  not  supported  by  affidavit,  as  required  by  law  of 
court,  and  where  It  is  not  shown  what  diligence 
was  used  in  procuring  the  evidence,  nor  that  it  is 
material.— State  v.  (Jrawford,  (Mo.)  12  S.  "W.  35*. 

104.  There  is  no  error  in  denying  a  motion  for  a 
new  trial,  on  the  ground  of  newly-disoovered  evi- 
dence, where  the  stats  shows  that  such  evidence 
Is  not  worthy  of  credit,  and  it  is  of  such  a  charac- 
ter that  it  would  not  be  likelv  to  change  the  result 
onaneWtriaL— SmIthv.8tate,(Tex.)  12S.  W.UOl. 

AppeaL 

106.  Crim.  Ck>de  Ky.  {  886,  proridea  that  an  ap- 
peal shall  only  be  taken  from  a  final  judgment,  ex- 
cept by  tbe  commonwealth;  and  that  an  appeal  by 
the  commonwealth  from  a  decision  of  the  circntt 
court  shall  not  suspend  the  pfticeedinga  in  the 
case.  Section  887  provides  that  the  attorney  gen- 
eral may  appeal,  if  satisfied  that  prejudicial  error 
has  been  committed,  on  which  it  is  important  that 
the  court  of  appeals  should  pass.  Held,  that  the 
oommonwealth  may  appeal  from  decisions  of  the 
trial  court  where  the  fury  disagreed  and  were  dis- 
charged, and  the  oaae  was  not  finally  disposed  of. 
—Commonwealth  v.  Matthews,  (Ky.)  12  S.  W.8S3. 

106.  Under  Rev.  St.  Mo.  1879,  App.  p.  1515,  $36, 
giving  an  appeal  to  the  defendant  from  a  judgment 
of  the  St.  L«uis  court  of  criminal  correction,  and 
providing  for  writ  of  error  upon  any  final  j  udgment 
of  said  court,  tbe  ci^  of  St.  Louis  cannot  appeal 
from  a  judgment  of  acquittal  of  the  defendant, 
sued  for  violation  of  an  ordinance,  as  tbe  charter 
of  tbe  city  does  not  authorize  appeals  in  such  cases, 
and  Rev.  St.  Mo.  1879,  %  1986,  authorizing  appeals 
by  the  state  when  an  indictment  is  quaaheo,  or 
judgment  thereon  is  arrested,  does  not  apply  to 
such  cases. — City  of  St.  Louts  ▼.  Harchel,  uio.)  13 
&  W.  1050;  Same  v.  White,  Id. 

107.  Kev.  St  Mo.  1879,  App.,  p  1515,  f  26,  giving 
an  appeal  to  the  defeudact  only,  from  a  judgment 
of  the  St.  Louis  court  of  criminal  correction,  does 
not  infringe  the  constitutional  right  of  plaintiff  to 
a  review  by  the  supreme  court  of  the  judgment,  as 
it  gives  him  a  convenient  and  efficient  mode  of  re- 
view by  writ  of  error.— City  of  St  Louis  v.  Mar- 
chel,  (Mo.)  12  8.  W.  1030;  Same  v.  White,  Id. 

Practice. 

108.  A  bill  of  exceptions  to  the  relection  of  testi- 
mony, unless  definite  in  the  recital  of  facts,  will 
not  M  considered  on  appeaL — Jacobs  t.  State, 
(Tex.)  12  8.  W.  408. 

109.  Appeals  must  be  determined  upon  the  rec- 
ord of  the  particular  proceeding  app^ed  from, 
and  the  court  of  appeals  cannot  resort  to  the  tran- 
script on  a  former  appeal  of  the  same  case  in  order 
to  supply  evidence,  or  correct  possible  or  manifest 
inaccuracies  In  the  record  of  the  testimony. — ^Arda 
V.  State,  (Tex.)  12  S.  W.  599. 

110.  A  bill  of  exceptions,  to  be  saffident,  must 
show,  not  only  that  the  testimony  objected  to  was 
offered,  but  that  it  went  to  the  jury,  as  evidence.— 
Jacobs  V.  Stete,  (Tex.)  12  8.  W.  40H. 

111.  It  is  not  sufficient  that  a  bill  of  exceptions 
recites  that  a  particular  objeotlon  was  taken  to  a 
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certain  prooeediog.  It  must  farther  show  th«t 
the  Kround  of  objection  actually  existed. — Huffman 
T.  State,  (Tex.)  12  S.  W.  588. 

113.  Under  Crlm.  Ck>de  Kr.  {  841,  providing  thn 
a  judgment  shall  not  be  reversed  for  errorln  In- 
structing or  refusing  to  instruct  the  jury,  unless 
the  bill  of  ezoeptions  oontain  all  the  instructions 
given,  the  court  of  appeals  cannot  consider  In- 
Btmcttons  unless  they  are  made  part  of  the  record 
by  a  bill  of  exceptions.— Colley  v.  Commonwealth, 
(Ky.)  la  8.  W,  183. 

Bevlew. 

lis.  Instructions  to  whioh  no  exceptions  are 
saved  will  not  be  reviewed  in  a  criminal  case. — 
State  V.  Day,  (Mo.)  18  B.  W.  865. 

114.  Unless  the  motion  for  a  new  trial  assigns 
rulings  on  evidence  as  error,  they  wlU  not  be  con- 
sidered on  appeal.— State  v.  Mitchell,  (Mo.)  13  S. 
W.  879. 

115.  Ubjections  to  statements  of  an  attorney  in 
argument  to  the  jury  cannot  be  raised  for  the  nrst 
time  on  appeal.— O'Brien  v.  Ck>mmonwealth,  (Ky.) 
12  8.  W.  471. 

116.  Papers,  brought  up  with  the  record,  which 
constitute  no  part  of  the  transcript,  will  not  be  con- 
sidered on  appeal.— Watson  v.  State,  (Tex.)  13  8. 
W  404 

117.  Where  the  instructions  to  the  jury  are  not 
Identified  and  made  a  part  of  the  record  by  any  bill 
of  exceptions,  or  even  by  any  order  of  court,  no 
claims  of  error  can  be  considered.— Evans  v.  Com- 
monwealth, (Ky.)  13  8.  W.  768. 

118.  Under  Rev.  8t.  Ho.  |  1993,  which  provides 
that  no  assignment  or  joinder  in  error  is  necessary 
in  criminal  prosecutions,  but  the  oourt  shall  ren- 
der judgment  on  the  record  before  it,  the  suf- 
ficiency of  an  indictment  will  be  reviewed  on  ap- 
peal, whether  or  not  defendant's  objection  thereto 
la  defective.— State  v.  Mevera,  (Mo.)  12  8.  W.  S16. 

119.  Defendant  cannot  complain  of  improper 
questions  by  the  state  that  were  answered  favor- 
•bly  to  him.— Green  v.  State,  (Tex.)  12  8.  W.  872. 

ttO.  Judgment  in  a  criminal  case  will  be  reversed 
for  substantial  error  apparent  on  the  record,  though 
no  motion  in  arrest  or  for  new  trial  was  made. — 
SUte  V.  Bums,  (Mo.)  13  S.  W.  801. 

121.  When  certain  questions  detailing  expected 
testimony  have  been  aske<l  by  the  prosecuting  at- 
torney, and  excluded  on  objections  to  the  ques- 
tions themselves,  and  not  to  the  statements  con- 
tained In  them.  It  cannot  be  urged  in  the  appel- 
late court  that  the  attorney  was  allowed  to  malce 
prejudicial  statements  in  the  presence  of  the  jury. 
— McClemand  v.  Commonwealth,  (Ky.)  13  S.  w. 
148. 

Cnrtesy. 

t«vy  on,  see  Execution,  3. 

Oastom  and  Usage. 

Proof  of  custom,  see  Taxation,  21.  ' 

DAMAQES. 

For  breach  of  covenant,  see  Covenants,  8,  8. 

causing  death,  see  Death  by  Wrongful  Act, 

conversion,  see  Trover  and  Conversion,  4. 
negligence  In  transmitting  messages,  see  Tel- 
egraph Companies,  8. 
personal  injuries,  see  Carriers,  30,  21. 
wrongful  attachment,  see  .attachment,  19-34. 

Measure  for  breach  of  oontraot. 

1.  In  an  action  for  failure  to  deliver  railroad 
ties  under  a  contract  of  sale,  evidence  that  plain- 
tiff bought  ties  at  other  places  than  that  to  which 
defendant  waa  to  deliver  tbem,  for  which  he  had 
to  pay  more  than  he  was  to  have  paid  defendant, 
will  not  sustain  a  judgment  tor  him  for  the  differ- 
ence In  price.— Orifflth  v.  Lake,  (Tex.)  12  8.  W.  285. 

3.  in  an  action  for  breach  of  contract  to  em- 
ploy plaintiff  to  do  certain  work  for  a  specified 
sum,  an  instruction  that,  the  breach  being  proved, 
the  plaintUt  is  entitled  to  teoover  the  sum  agreed. 


less  the  cost  of  material  and  labor  necessary  to 
complete  the  contract,  unless  defendant  shows 
that  during  the  time  for  the  performance  of  such 
contract  plaintiff  waa  or  might  have  been  engaged 
In  "work  of  Uke  kind,  which  would  have  yfelded 
him  the  sameproflta,  "is  erroneous,  as  the  measure 
of  plaintiff's  damages  is  the  sum  agreed  on,  less  the 
cost  of  material  and  labor,  and  what  he  gained,  or 
might  have  gained,  by  the  saving  of  bis  time  not 
employed  in  completing  the  contract.— Oibnev  v. 
Turner,  (Ark.)  12  8.  WT  301. 

8.  Plaintiff  was  entitled  to  recover,  as  the 
measure  of  damage,  for  failure  to  take  certain 
horses  at  a  fixed  time  and  place,  the  difference  be- 
tween the  contract  price  agreed  to  be  paid  for  such 
horses  and  the  net  proceeds  realized  from  the  sale 
of  the  same  at  the  nearest  market  to  theplace  of 
delivery,  as  shown  by  the  evidence. — White  v. 
Matador  Land  &  Cattie  Co.,  (Tex.)  12  a  W.  866. 

Measure  for  tort. 

4.  An  Instruction  authorizing  assessment  of 
snms  expended  for  professional  services  and  med- 
icines is  sufficient  to  cause  a  verdict.  In  an  action 
for  personal  Injuries,  to  be  set  aside,  where  it 
merely  appears  that  plaintiff  was  treated  in  a  city 
hospital,  and  there  is  no  evidence  as  to  the  value 
of  the  services  and  medicines,  or  that  she  paid  or 
incurred  any  liability  therefor.— Duke  v.  Missouri 
Pac.  Ry.  Co.,  (Mo.)  13  S.  W.  686. 

6.  An  instruction  to  assess  sums  expended  "  for 
professional  services,  physicians,  and  nurses," 
authorizes  assessment  only  for  services  of  physi- 
cians and  nurses.— Duke  v.  Missouri  Pao.  Ry.  Co., 
(Mo.)  12  8.  W.  686. 

6.  Complainant  contracted  to  out  timber,  and 
place  It  in  a  river,  in  a  good,  workman-like  manner, 
knowing  It  was  to  be  floated  to  the  owner's  milL 
Held,  that  in  an  action  on  the  contract,  where  de- 
fendant was  allowed  to  recoup  for  a  portion  of  the 
timber  destroyed  by  the  negligence  and  nnskiilfol 
work  of  complainant,  evidence  of  the  market  value 
of  the  timber  at  the  mill  was  admissible  to  show 
the  measure  of  damages,  it  not  appearing  that 
there  was  a  market  value  for  it  at  the  time  and 
place  It  was  put  in  the  river,  and  the  mill  being 
the  point  nearest  thereto  at  which  such  timber  haa 
a  market  value.— McDonald  v  Unaka  Timber  Co., 
(Tenn.)  12  S.  W.  420. 

7.  In  an  action  for  the  destruction  of  grass  by 
fire  alleged  to  have  been  communloated  from  de- 
fendant's engines,  an  instruction  titat  it  defendant 
la  liable,  and  it  the  turf  was  injured  by  the  burning 
of  the  grass,  the  measure  of  damages  is  the  differ- 
ence in  the  value  of  the  land  Immediately  before  and 
after  the  injury,  if  any,  is  correct,  and  is  sulBcient- 
ly  supported  by  an  averment  that  there  was  a  good 
turf;  that  the  Are  parched  the  roots  of  the  grass 
so  as  to  injure  the  same;  and  that  it  will  be  three 
or  four  years  before  it  will  be  as  productive  as  be- 
fore the  fire;  and  defendant  cannot  set  up  that  the 
land  will  be  as  valuable  as  before  if  plalutiff  uses 
it  for  another  purpose  than  the  one  to  which  it  has 
been  applied.— Ft  Worth  &  N.  O.  B.  Co.  t.  Wal- 
lace, (Tex.)  13  S.  W.  237. 

8.  In  an  action  against  a  dty  tor  damages 
cauited  by  discharges  from  an  unsklllf uUy  con- 
structed sewer,  the  value  of  the  premises  of  plain- 
tiff before  and  after  the  alleged  wrong  cannot  be 
shown  as  a  means  of  ascertaining  the  amount  of 
dan^ages,  as  it  is  not  to  be  presumed  that  the  city 
will  always  maintain  the  sewer  in  a  defective  con- 
dition.—City  of  Nashville  v.  Comer,  (Tenn.)  12  8. 
W.  1027. 

Exoesslve  damages. 

9.  Verdict  for  12,725  is  not  excessive  for  Inju- 
ries which  produced  pains  in  the  back,  loss  of 
memory,  paralysis  in  one  side  for  three  weeks,  and 
some  bemorrbEige,  with  a  tendency  to  miscarriage ; 
the  plaintiff  being  pregnant  at  the  time,  and  still 
Buffering  occasional  pains  in  her  sides  and  legs. — 
Brown  v.  Hannibal  &  Bt.  J.  R.  Co.,  (Mo.)  13  S.  W. 
666. 

10.  Where  a  mother  who  Is  60  years  old,  and  In 

food  health,  had  for  many  years  been  supported 
y  her  son,  who  was  killed  by  the  negligence  of  a 
railroad  company  at  the  age  of  22)4  years,  and  who 
at  the  time  of  his  death  waa  earning  from  160  to  M& 
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Eer  moath,  one-halt  of  wtaloh  he  had  heen  in  the 
abit  of  giving  to  his  mother,  a  verdict  against  the 
company  for  6,550  damages  for  negiigently  caus- 
ing his  death  is  not  ezoeasive. — ^Hissoviri  Fac  By. 
Ca  V.  Henry,  (Tex.)  18  a  W.  828. 

11.  A  verdict  for  t6,000  for  the  loss  of  the  use 
of  one  hand  is  not  excessive. — Missouri  Pao.  By. 
Co.  V.  Jones,  (Tex.)  13  S.  W.  972. 

Exemplary  damages. 

12.  Where  a  petition  states  a  claim  for  dam- 
ages both  actual  and  exemplary,  a  verdict  for  ex- 
emplarydamaees  cannot  be  sustained,  unless  there 
is  also  a  verdict  for  actual  damages.  —  Jones  v. 
Matthews,  (Tax.)  Xi  S.  W.  823. 

Pleading. 

18.  Where  special  damages  are  sought  to  he 
recovered  for  time  lost  and  expense  incurred,  the 
amount  of  expense  and  length  of  time  must  be 
particularly  set  forth.— Jesse  T.  Shuck,  (Sf.)  13 
B.  W.  801. 

14.  Under  an  allegation  of  bodily  injuries,  plain- 
tiff may  recover  for  physical  pain  and  mental  an- 
guish, though  not  stated  in  the  petition. — Brown  v. 
Hannibal  &  St.  J.  B.  Co.,  (Mo.)  12  a  W.  666. 

Evidence. 

16.  Though  evidence  is  not  necessary  to  aid  the 
jury  in  estimating  damages  for  mental  anguish 
through  failing  to  receive  a  telegram,  its  admission 
Is  not  reversible  error. — Western  Union  TeL  Co.  T. 
Adams,  (Tex.)  12  S.  W.  857:  Same  v.  Feegles,  Id. 
860. 

InstruotlonB. 

16.  In  an  action  for  the  destmotion  of  grass 
by  fire,  alleged  to  have  been  communicated  from 
defendant's  engines,  an  Instruction  that  the  meas- 
ure of  damages  is  the  market  value  of  the  grass 
for  pasturage  or  hay  purposes  at  the  time  and  place 
of  the  flre  is  -proper,  though  plaintUt  did  not  aver 
the  manner  in  which  she  desired  to  use  the  grass. 
--Ft.  Worth  &  N.  O.  B.  Ca  V.  Wallaoo,  (Tex.)  18 
S.  W.  237. 

17.  Where  there  is  evidence,  in  an  action  for  In- 
juries sustained  while  traveling  on  a  railroad  train 
which  was  derailed,  that  the  uijuriea  might  have 
been  received  in  a  subsequent  fall  from  a  wagon, 
but  the  oharge  of  the  court  clearly  informs  the 
jury  that  In  estimatiDg  dam^ea  they  are  to  take 
into  consideration  only  such  in  jniiea  as  were  caused 
by  the  derailment,  further  instmctions  on  that 
point  are  properly  refused.— Texas  Trunk  By.  Ca 
V.  Johnson,  (Tez.)  IS  a  W.  482. 

Death. 

Of  party  to  action,  see  Abatement  and  Revival,  1. 

DEATH  BT  WBONGFUIi  ACT. 

Venue  of  action  for,  see  Verme  in  Civil  Caaes,  8. 

When  action  lies. 

1.  In  an  action  for  the  alleged  wrongful  ktlUng 
of  plalntiirs  decedent  In  a  personal  dilnculty  with 
defendants,  an  Instruction  that  U,  at  the  time  de- 
cedent was  killed,  he  had  abandoned  the  fight,  and 
defendant  "had  no  reason  to  believe,  and  did  not  be- 
lieve, "  that  he  was  in  danger  of  losing  life,  or  of 
serious  harm,  at  decedent's  hands,  the  killing 
would  be  wrongful,  is  erroneous,  as  requiring 
plaintiff  to  show,  not  only  that  defendant  had  no 
reason  to  believe  that  there  was  danger,  but  that 
he  did  not  believe  It.— Wallace  v.  Stevens,  (Tex.) 
12  8.  W.  383. 

Parties. 

2.  Under  Gton.  St.  Ky.  e.  57,  {  8,  giving  an  ac- 
tion to  recover  punitive  damages  to  the  widow, 
heir,  or  personal  representative  of  a  person  whose 
death  is  caused  by  willful  neglect,  no  recovery  can 
be  had  if  the  deceased  left  neither  widow  nor 
child.  Jordan's  Adm'r  v.  Railway  Co.,  11  S.  W. 
1013,  followed.— Louisville  &  N.  R.  Ca  y.  Merri- 
wether's  Adm'r,  (Ky.)  12  S.  W.  985. 

8.  Under  (Jen.  SL  Ky.  a  67,  {  8,  giving  tba 
"widow,  heir,  or  i>er8onal  representative  "  of  a  i>e^ 
■on  alleged  to  have  been  negligently  killed  the 


right  to  sue  therefor,  where  such  a  decedent  leavea  ' 
nMther  widow  nor  ohild,  his  personal  representa- 
tive cannot  sue  for  his  killing.— Koenlng'a  Adm'r 
V.  Covington,  (Kv.)  13  8.  W.  128. 

4.  The  word  "heir"  in  Oeo.  St.  Ky.  a  57,  (  8, 
which  provides  that  "the  widow,  heir,  or  personal 
representative"  of  one  whose  hfe  is  lost  by  the 
wnlful  neglect  of  another  may  sue  the  person 
oansing  the  death,  and  recover  punitive  damages, 
means  "child,"  and  does  not  Include  parents  or 
collateral  relatives.  Following  Jordan's  Adm'r  v. 
RaUway  Co.,  11  S.  W.  1013.— Henning's  Adm'r  v. 
Louisville  Leather  Co.,  (Ky.)  12  S.  W  550. 

6.  A  married  woman.  In  an  action  for  damacea 
for  negligence  In  causing  the  death  of  her  son,  al- 
leged that  her  husband  had  abandoned  her,  and 
for  many  years  contributed  nothing  to  her  sup- 
port; that  her  son  had  supported  her,  but  had 
never  given  anything  towards  the  support  of  his 
father  j  and  asked  to  be  permitted  to  prosecute  the 
action  in  her  own  name,  and  for  her  own  benefit; 
or  In  her  own  name  for  the  benefit  of  botii.  Held 
that,  nnder  Rev.  St.  Tex.  arts.  2903,  2904,  giving  a 
right  of  action,  for  death  caused  by  negligence,  for 
the  benefit  of  the  surviving  wife,  child,  or  parento, 
and  authorising  salt  by  aU,  or  by  any  one  for  the 
benefit  of  all,  plaintiff  was  entitled  to  sue  wiUiont 
joining  her  husband.— Missouri  Faa  By.  Ca  ▼. 
Henry,  (Tex.)  12  S.  W.  828. 

6.  Qen.  St.  Ey.  o.  67,  {  1,  gives  to  the  personal 
representative  of  one  killed  by  the  negligence  of 
the  proprietor  or  servants  of  a  railroad  company, 
of  which  deceased  was  not  a  servant,  the  right  to 
recover  damages  in  the  same  manner  that  the  per- 
son himself  might  have  done  for  an  injury  where 
death  did  not  wisue.  Section  3  gives  the  widow, 
heir,  or  personal  representative  of  one  killed  by 
the  willful  neglect  of  another  a  right  of  action  for 
punitive  damages.  Held,  that  the  personal  rep- 
resentative of  a  ihUd  nine  years  of  age,  who  waa 
killed  by  a  train  through  the  negligence  of  the 
railroad  employes,  can  recover  nnder  aectlon  1, 
but  only  compensatory  damages. — Oivens'  Adm'r 
V.  Kentucky  Cent.  R.  Co.,  (Ky.)  12  8.  W.  267. . 

7.  Act  Tenn.  1851,  (Thomp.  &  S.  Code,  IS  2291, 
2292.)  provided  that  the  right  of  action  which  a 
person  who  dies  from  injuries  received  from  an- 
other, etc.,  would  have  had  in  case  death  had  not 
ensued  shall  pass  to  his  personal  representative, 
for  the  benefit  of  bis  widow  and  next  of  kin;  and 
that,  if  the  personal  representative  decline  to  sue, 
the  widow  and  children  may,  without  his  con- 
sent, use  his  name.  Section  2293  provided  that  if 
deceased  had  commenced  an  action  it  shall  pro- 
ceed without  revivor,  and  the  damages  shall  go  to 
the  widow  and  next  of  kin,  tree  from  the  claims  of 
creditors.  Act  1871,  o.  78,  i  1,  provides  that  sec- 
tion 2291  be  so  amended  as  to  provide  that  the  right 
of  action  shall  pass  to  the  widow,  and,  in  caaa 
there  is  no  widow,  to  the  ehlldren  or  the  personal 
representative  for  the  benefit  of  the  widow  or  next 
of  kin.  Section  8  provides  that  section  2298  be 
BO  amended  as  to  allow  the  widow,  or,  it  there  be 
no  wioow,  the  children,  to  prosecute  anit;  and 
that  this  remedy  is  provided  In  addition  to  that 
now  allowed  by  said  section  and  section  2891.  Held, 
that  the  amendment  did  not  take  away  the  right  ot 
the  personal  representative  to  sue,  when  deceased 
left  a  widow:  but,  if  the  widow  waives  her  right 
to  sue,  the  right  remains  to  the  i>ersonal  repre- 
sentative—Webb V.  East  Tennessee,  V.  &  O.  B. 
Co.,  (Tenn.)  12  8.  W.  428. 

Pleading. 

8.  Tbough,  nnder  Uen.  St.  Ky.  a  07,  |  8,  an 
action  cannot  be  maintained  for  punitive  dam- 
ages for  the  killing  of  a  person  by  the  willful  neglect 
of  any  one,  unless  the  person  so  killed  leaves  a  wid- 
ow or  minor  child,  a  recovery  may  be  had  under  sec- 
tion 1,  giving  compensatory  damagea  to  the  per- 
sonal representatives  for  death  csuaed  by  ne^- 
gence,  and  an  allegation  in  the  petition  of  "will- 
ful "  negligence  may  be  disregarded  aa  snrplasaga. 
— MorrU'  Adm'x  v.  LouiavlUe  &  N.  B.  Ca,  (Ky.) 

laaw.  94a 

Evidence. 

9.  In  an  action  for  the  death  of  plalnHtPa  son, 
who,  while  acting  as  defendant's  looomotiva  engi- 
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fieer,  was  crushed  by  the  oars  of  his  tndn,  the  ad- 
mission of  evidence  that  deceased  "moaned  until 
he  died"  is  not  prejudicial  error,  the  jury  having 
been  instracted  that  his  physical  suffering  was  not 
In  issue.— Texas  &  P.  By.  Co.  r.  Lester,  (Tex.)  18 
&  W.  1)5.5. 

Damages. 

10.  In  an  action  for  the  wrongful  kJUing  of 
plaintiff's  decedent  by  defendants,  where  there  is 
evidence  that  one  defendant  onl^  committed  the 
wronK  sued  for,  it  is  error  to  limit  the  liability  to 
a  joint  wrong,  though  that  is  what  the  petition  al- 
leges.—Wallace  V.  Stevens,  (Tex.)  13  a  W.  283. 

11.  A  verdict  of  $10,000  will  not  be  set  aside  as 
exoessive.  In  view  of  testimony  that  deceased  was 
a  "  stout,  healthy,  and  sober  "  laborer,  about  85  years 
old,  earning  $1.25  a  day,  and  that  he  left  a  widow 
and  two  Infant  children.— Missouri  Fac.  Ry.  Co.  v. 
Lebmberg,  (Tex.)  19  &  W.  888. 

13.  Deceased  was  iodnstrions  and  economical, 
and,  at  the  age  of  26  years,  earning  $1,000  a  year, 
out  of  which  he  was  furnishing  plamtiff^is  moth- 
er, then  61  years  old,  $200  per  annum.  .Held,  that 
«  verdiot  of  $1,200  would  not  be  disturbed.— Texas 
&  P.  By.  Co.  V.  Lester,  (Tex.)  12  a  W.  956. 

18.  In  a  suit  by  a  mother  for  damages  tor  the 
death  of  her  son,  if  it  was  shown  that  the  husband 
would  have  received  any  pecuniary  benefit  from 
the  son  during  his  life-time,  the  verdict  should  be 
for  the  amount  the  father  and  mother  would  both 
have  received,  to  be  apportioned  between  them, 
and  if  the  father  would  not  have  received  any  pe- 
cuniary benefit  from  the  son,  if  he  had  lived,  the 
verdict  should  be  for  the  mother  alone. — Uissouri 
Pac.  By.  Co.  v.  Henry,  (Tex.)  13  a  W.  828. 

Exemplary. 

14.  Under  Bev.  St.  Tex.  {  2901,  providing  that, 
in  actions  for  inj  nries  resulting  In  death,  exemplary 
damages  may  be  recovered  when  the  death  is  caused 
by  the  willful  act  or  omission  or  gross  negligence 
of  the  defendant,  in  order  to  support  a  recovery  of 
exemplary  damages  from  a  railway  oofnpsn^  for 
death,  it  must  appear  that  there  was  some  willful 
act  or  omission  or  gross  negligence  on  the  part  of 
the  officers  of  the  corporation. — International  &  O. 
N.  R.  Co.  V.  McDonald,  (Tex.)  13  a  W.  860. 

15.  A  railroad  corporation  can  be  held  in  ex 
emplary  damages  for  the  negligence  of  a  servant, 
only  when  it  appears  that  the  act  causing  death 
was  performed  by  the  direction  of  the  employer,  or 
that  the  employer  rsUfied  and  adopted  the  act  aft- 
er it  was  performed. — International  &  U.  N.B.  Co. 
▼.  McDonald,  (Tex.)  13  S.  W.  860. 

16.  The  mere  fact  that  the  defendant  retained 
the  servant  in  its  employ  after  the  act  was  per- 
formed does  not  constitute  a  ratification. — Interna- 
tional &  Q.  N.  B.  Co.  V.  McDonald,  CTex.)  U  &  W. 
800. 

DECEIT. 

Srldence. 

1.  Where  defendant,  in  an  action  on  a  promla- 
Aory  note,  given  for  stock  in  an  insolvent  corpora- 
tion, alleges  that  the  agents  of  the  payee  falsely 
represented  such  corporation  as  soweht  and  in 
good  financial  condition,  and  that,  confiding  in  the 
'tratb  of  these  statements,  he  made  and  delivered 
■aid  note,  it  is  not  error  to  permit  him  to  state  that 
be  would  not  have  purchased  the  stock  but  for  the 
representations  made  to  him.— Fridham  t.  Wed- 
cUngton,  (Tex.)  13  &  W.  48. 

Instraotloiis.  • 

3.  An  instruction  to  the  jury  that  "if  one,  with 
intent  to  induce  another  person  to  enter  into  a  con- 
tract, represents  as  true  that  which  is  untrue,  and 
4uoh  person,  relying  upon  such  representations, 
acts  upon  the  same,  such  representations  are  a 
fraud,  and  the  contract  procured  thereby  cannot 
be  enforced;  but  mere  erroneous  statements  of 
'Opinion  as  to  future  results  would  not  render  the 
contract  void, " — is  fully  cured  by  other  instruo- 
tlons  as  to  what  particular  representations  they 
must  find  were  made  to  defendant  that  were  un- 
true, and  believed  by  him  to  be  tme,  and  by  whiob 


he  waa  induced  to  enter  into  the  oontraot,  before 
they  oould  find  a  verdict  for  hint.— Pridham  t. 
Weddington,  (Tex.)  13  a  W.  49. 

3>eclaratioii> 

Evidence  of,  see  Evidence,  7-9. 

DEDICATION. 

What  oonstltutes. 

1.  Evidence  that  the  owner  of  land  platted  it 
and  conveyed  the  lots  with  reference  to  an  alley, 
and  that  subsequent  conveyances  of  the  lots  were 
executed,  designating  and  referring  to  such  alley, 
is  sufacient  to  show  a  dedication  of  the  land  occu- 
pied by  the  alley,  as  between  subsequent  grantees 
of  the  lots,  whether  or  not  there  has  been  a  dedi- 
cation to  pnblio  use.— Wolf  v.  Brass,  (Tex.)  13  & 
W.  159. 

3.  The  approval  of  an  ordinance  by  one  of  the 
proprietors  of  the  land,  as  mayor  of  the  city  in 
which  it  was  situate,  appropriating  money  to  pay 
for  maps  of  the  city  on  which  said  block  was 
marked  "Park,"  was  not  an  assertion  bv  the  nro- 
prietor  that  the  block  was  in  fact  a  park. — ^Baker 
V.  Vanderburg,  (Ma)  13  a  W.  463. 

8.  Within  the  boundary  lines  of  a  square  on  a 
plat  was  written:  "This  park  is  reserved  from 
public  use,  and  title  kept  in  proprietors."  A 
clause  in  the  certificate  of  acknowledgment  there- 
of stated  that  the  proprietors  adhered  to  the  res- 
ervations made  in  the  specifications  therein  as  to 
parks.  Held,  that  there  was  no  dedication  to  the 
public,  within  2  Rev.  St.  Mo.  1865,  p.  1586,  i  8,  pro- 
viding that  such  plat  "shall  be  a  sufficient  convey- 
ance to  vest  the  fee  of  such  parcels  of  land  as  are 
thereon  expressed,  named,  or  intended  for  public 
use  In  the  county  in  which  such  town  •  •  •  is 
situate,  in  trust  and  for  the  uses  therein  named, 
expressed,  or  intended,  and  for  no  other  use  or  pur- 
pose. "—Baker  V.  Vanderburg,  (Ma)  18  a  W.  46& 

Acoeptanoe. 

4.  Thededarattonsoftheproprletorsof  atown- 
•ite  that  they  Intended  to  turn  a  certain  square 
over  to  the  olty  for  a  park  when  the  elty  was  ready 
to  accept  and  improve  it,  and  the  selling  of  lota 
fronting  on  the  'block  at  a  higher  price  than  those 
not  fading  on  it,  did  not  show  a  dedication  to  the 
public  use,  where  the  offer  was  never  accepted  by 
the  city,  and  the  land  was  not  used  as  a  parlL— 
Baker  y.  Vanderburg,  (Mo.)  12  a  W.  408.* 

DEED. 

See,  also.  Covenant*. 

Acknowledgment,  see  Husband  and  Wife,  lft-15. 

Cancellation,  see  JEqpiitu,  4-11. 

Estoppel  by,  see  Ettoppel,  1-4. 

Beformation,  see  HquUy,  13-14. 

Sheriff's,  see  Exeaimon,  16, 10. 

Acknowledgment. 

1.  Bev.  St.  Tex.  art.  600,  making  acknowledg- 
ment or  proof  of  execution  of  a  deed  by  a  corpora- 
tion necessary  before  record,  does  not  make  suoti 
deed  invalid  and  inadmissible  in  evidence,  though 
not  acknowledged  or  proved  as  therein  required. — 
Kimmarle  v.  Houston  &  T.  C.  By.  Co.,  (Tex.)  13  & 
W.  698. 

2.  A  recorded  deed,  executed  out  of  the  state, 
the  acknowledgment  of  which  before  a  notary 
public  is  certified  under  his  officii  seal,  takes  Dri- 
ority  over  a  deed  executed  out  of  the  state,  which 
was  recorded  before  the  former  deed,  but  the  ac- 
knowledgment of  which  before  a  notary  public  is 
not  certified  under  his  seal,  as  required  by  (}en.  Bt. 
Ky.  c.  24,  {  16,  which  provides  that  "deeds  exe- 
cuted out  of  the  state  •  •  •  may  be  admitted 
to  record,  when  the  same  shall  be  certified  under 
his  seal  of  office  •  •  *  bya  notary  public, "  eta 
—Herd  v.  Cist,  (Ej.)  12  B  W.  466. 

By  married  woman. 

.  8.  Oen.  St  Ey.  a  81,  { 17,  which  provides  that 
the  certificate  of  an  officer  may  be  <»lled  in  ques- 
tign  for  a  mistake  on  his  part,  does  not  apply  to  a 
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oerUflcate  of  acknowledgment  of  a  deed  by  a  mar- 
ried woman,  given  under  chapterSi,  S  91,  which  re- 
qaires  the  officer  to  examine  the  married  woman 
privily,  to  explain  the  deed,  etc.,  and  makee  the 
certificate  evidence  of  these  facts ;  and  such  cer- 
tificate cannot  be  contradicted  by  parol  testimony. 
Following  Cox  V.  OilL  88  Ey.  600.— Tiohenor  v. 
Yankee,  (Ky.)  12  8.  W.  947. 

Ueoording. 

4.  A  deed  to  land.  In  an  nnorganized  oonnty, 
is  properly  recorded  in  the  county  of  which  it  had 
been  a  part,  in  the  absence  of  any  law  at  the  time 
requiring  titles  to  such  lands  to  be  recorded  In 
counties  to  which  such  counties  are  attached  for 
judicial  purposes,  and  of  a  statute  directing  where 
such  deeds  should  be  reoorded.— Baker  v.  Beck, 
(Tex.)  13  a  W.  239. 

Validity. 

5.  A  deed  oonveying  property  by  lot  numbers 
Is  not  void  for  uncertainty,  though  the  recorded 
plat  shows  no  division  of  the  blocks  into  lots;  it 
helag  shown  that  the  proprietors  had  always  treat- 
ed the  blocks  as  divided  into  lots,  and  that  for 
many  years  the  property  had  been  assessed,  con- 
veyed, and  generally  known  by  the  lot  numbers. 
—Marvin  v.  Elliot,  (Mo.)  12  S.  W.  899. 

6.  Plaintiffs  are  bound  to  take  notice  of  the 
contents  of  a  deed  through  which  both  they  and 
defendant  claim,  describing  the  property,  not  only 
as  the  east  half  of  the  block,  but  also  by  the  lot 
numbers;  and  of  the  fact  that  the  property  was 
known  by  the  lot  numbers,  though  no  plat  was  re- 
corded at  the  time  of  the  conveyance. — Marvin  v. 
EUUot,  (Mo.)  12  a  W.  899. 

Estoppel  to  deny. 

7.  One  claiming  under  a  deed  cannot  deny  its 
validity  as  a  convejrance  of  the  legal  title  to  the 
grantees  named  therein,  though  it  was  delivered 
to  him,  and  not  to  them.— Olover  v.  Thomas  (Tex.) 
19  S.  W.  681. 

Constmotlon  and  efifeot. 

8.  A  deed  which  creates  a  llfe-estat«  In  the 
grantee,  and  provides  that  after  his  death  the  title 
in  fee-simple  riiaU''go  and  vest  in  his  children 
and  heirs  at  law  equally,  to  be  divided  between 
titem  as  tenants  in  common, "  creates  a  vested  re- 
mainder in  the  children  of  the  grantee  in  being  at 
the  time  of  its  execution ;  and  as  the  words  "ohil- 
dren  and  heirs  at  law, "  as  nsed  therein,  constitute 
a  class,  the  estate  In  remainder  will  open,  and  let 
in  such  of  the  same  class  as  come  into  beingduring 
the  continuance  of  the  particular  estate,  who  like- 
wise take  a  vested  remainder.— Waddell  v.  Wad- 
dell,  (Mo.)  12  S.  W.  849. 

9.  Under  a  con  ve  vance  by  the  widow  of  "  all  her 
right  and  title  to  the  house  and  lot  in  the  town  of 
O.,  occupied  daring  the  life-time  of  her  husband 
by  his  family  as  a  residence,  and  vested  in  her  by 
an  order  of  the  probate  court,  more  particularly 
known  as  ■  lot  number  one,'  "  the  grantee  cannot 
take,  as  a  curtilage  to  said  lot,  another  lot,  which, 
though  Inclosed  with  the  lot  on  which  the  resi- 
dence stood,  was  conveyed  to  the  widow  by  a  deed 
executed  before  she  was  invested  with  title  to  the 
resMenoe  lot— Hodgens  v.  Powell,  (Ark.)  13  a  W. 
574. 

10.  The  propertv  of  a  decedent  having  been  par- 
titioned between  the  widow  and  her  son,  who  sub- 
sequentlv  died  unmarried,  a  deed  signed  by  her,  as 
the  administratrix  and  sole  heir  of  her  husband, 
passes  her  title,  and,  even  if  it  does  not,  it  cannot 
he  questioned  by  one  who  claims  title  under  a  void 
sale  of  the  property  as  that  of  the  decedent. — Hen- 
derson V.  Lindley,  (Tex.)  12  S.  W.  979. 

11.  G.  conveyed  to  D.  all  of  his  estate,  with 
power  to  sell  and  convey  the  same,  and  distribute 
the  proceeds  among  his  creditors,  reserving  his 
homestead  right,  and  all  other  property  exempt 
from  execution.  Subsequently  O.  and  wife  exe- 
cuted another  deed  to  D.  for  a  money  considera- 
tion, oonveying  to  him  "all  the  interest,  right, 
title,  and  benefit  which  we  *  •  •  and  each  of 
us  have,  or  may  have,  in  and  to  all  the  property 
and  premises  of  every  character  whatever,  con- 
veyed by  G.  in  a  certain  deed  of  assignment  to  D. " 
The  deed  further  r«cited  that  it  waa  "intended  to 


cover,  embrao^  and  convey  the  hnsband'a  right  of 
homestead,  and  the  wife's  potential  right  of  dow- 
er. "  Held,  that  this  deed  must  be  construed  aa 
conveying  all  of  the  estate  of  the  grantor  to  D.  ab- 
solutely, and  vested  the  whole  estate  in  him.— 
Porter  v.  Oiltner,  (Ky.)  12  a  W.  1089. 

Parol  eridenoe. 

13.  Parol  evidence  is  admissible  to  show  that 
Eugene  J.  Glannon,  the  grantor  In  a  deed,  was  the 
person  described  as  "Joseph  E.  Qannon"  in  a  de- 
vise of  the  land,  and  that  tne  grantee  described  as 
"Michael  J.  Gannon,  his  wife, "  was  not  the  wife  of 
the  grantor,  but  his  brother,  to  whom  was  devised 
an  undivided  interest  In  the  land.  —  Skinker  T. 
Haagsma,  (Mo.)  13  a  W.  659.* 

Proof  of  deeds. 

13.  The  grantor  in  a  deed  may  testify  to  its  ex- 
ecution in  any  case  when  it  la  oiiered  in  evidence^ 
— Bohn  V.  Davis,  (Tex.)  12  S.  W  887. 

14.  Where  a  proper  predicate  has  been  laid  l^ 
proof  that  a  deed  is  lost,  its  execution  may  be  es- 
tablished by  circumstantial  evidence. — ^Bounds  v. 
Little,  (Tex.)  12  S.  W.  1109. 

15.  Under  Rev.  St  Tex.  art  4814,  relating  to  the 
proof  of  Instruments  by  a  witness  to  the  signa- 
ture, a  declaration  by  such  witness  that  the  gran- 
tor signed  the  instrument  in  his  presence  is  equiv- 
alent to  a  declaration  that  the  witness  saw  tlie 
grantor  sign  It  and  it  is  not  necessary  that  the 
witness  should  further  declare  that  he  signctf  Um 
instrument  at  the  request  of  the  grantor.— Jonas 
V.  Bobbins,  (Tex.)  12  a  W.  834. 

De&ult. 

Judgment  by,  see  JvdgmenU  2,  8. 

Delivery. 

Uf  goods  sold,  see  Sale,  1. 

Demurrer. 

See  Pleadbm,  4. 

Dentists. 

Certiflcate,  see  Physicians  attd  Surgeona. 

DEPOSITABIES. 

LlabUltles. 

1.  A  bank  dnly  selected  as  the  depositair  of 
money  collected  by  way  of  taxes  to  satisfy  county 
bonds  issued  in  aid  of  a  railroad  company,  cann^ 
be  held  responsible  for  money  which  it  pays 
out  by  order  of  the  committee  having  charge  of 
the  fund,  on  the  ground  that  an  excess  of  bonds 
had  been  issued,  in  the  absence  of  f  rand  or  collu- 
sion between  It  and  the  committee  in  an  appro- 
priation of  the  fund  to  a  purpose  known  to  be  unau- 
thorized.—Deposit  Bank  V.  Daviess  Coun^  Court, 
(Kj.)  13  a  W.  980. 

3.  The  facts  that  the  president  of  the  bank  was 
the  president  of  the  railroad  company,  and  that 
one  of  the  committee  was  cashier  of  the  bank  and 
secretary  of  the  railroad  oompanv,  did  not  impose 
upon  them  the  dutv  of  knowing  lAlch  of  the  bonds 
were  valid  and  which  invalid.— Deposit  Bank  v. 
Daviess  County  Court,  (Ey.)  12  a  W.  980. 

DEPOSITION. 

Notice  to  adverse  party.' 

1.  It  is  not  error  to  suppress  the  admission  of 
depositions  which  were  shown  to  have  been  taken 
without  notice  to  the  adverse  party,  as  required 
by  Bayles'  CivU  St  Tex.  art  aU&— HilUkin  V. 
Bmoot,  (Tex.)  13  8.  W.  W. 

CommiBsioner . 

3.  Code  Crim.  Proo.  art  TOO,  designating  us 
otBcers  before  whom  depositions  outside  of  the 
state  are  to  be  taken  in  cruninal  oanon,  does  not  so-    • 
thorise  them  to  be  taken  before  a  notaiT  pabUo.— 
liienpo  V.  SUt«,  (Tex.)  12  a  W.  688. 
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8.  Under  Rev.  St.  Tex.  art  2286,  Code  Crlm. 
Proc.  art.  762,  depositions  cannot  be  read  In  evi- 
dence in  criminal  cases  unless  filed  at  least  one  en- 
tire day  before  the  beginning  of  the  trial;  and  ob- 
jectlooa  thereto,  when  so  properly  filed,  must  be 
made  in  writing,  with  notice  to  opposing  counsel. 
The  objection  urged  to  depositions  taken  out  of  the 
state,  offered  by  defendant  was  to  the  form  and 
taking  of  the  same.  The  bill  of  exceptions  did  not 
show  that  the  depositions  were  filed  In  time. 
Held,  that  the  presumption  was  that  they  were 
not  properly  filed,  and  nence  their  exclusion  be- 
cause not  taken  and  returned  by  an  authorized  of- 
ficer was  not  error.— Lienpo  ▼.  State,  (Tex.)  12  S. 
W.688. 

Befusal  of  witness  to  answer. 

4.  Sayles'  Civil  Bt.  Tex.  art.  2243,  which  pro- 
vides that,  upon  the  refusal  of  a  party  whose  depo- 
sition is  taken  to  answer  the  interrogatories  pro- 
pounded, they  shall  be  taken  as  confessed,  upon  the 
certificate  of  the  officer  taking  the  deposition,  is  in- 
tended to  apply  only  to  the  case  of  a  deliberate  re- 
fusal to  answer,  audit  itbeshown  that  the  party  de- 
clined under  a  mistake  as  to  his  rights,  and  not 
contumaciously,  the  interrogatories  should  not  be 
taken  as  confessed,  provided  that  at  the  trial  he 
shows  that  he  Is  willing  to  answer  them. — Bounds 
V.  LitUe,  (Tex.)  12  a  W.  1109. 

Certifloste  of  authentication. 

5.  The  Texas  statute  prescribing  no  particular 
form  for  the  certificate  of  a  justice  of  the  peace 
authenticating  written  testimony,  a  justice's  cer- 
tificate to  the  deposition  of  a  deoeaised  witnesa, 
reading,  "the  foregoing  testimony  was  sworn  to 
and  subscribed  before  me  this  16th  day  of  October, 
1888.  J.  T.  Wabhinotok,  J.  P., »  etc.,  is  suflicient. 
—Clark  V.  State,  (Tex.)  18  B.  W.  729;  Qregg  ▼. 
Same,  Id.  783. 

Objections. 

e.  An  answer  to  an  interrogatory  in  a  dei>osi- 
tlon  will  not  be  stricken  out  on  an  objection,  made 
for  the  first  time  during  the  trial,  that  it  was  not 
responsive  to  the  interrogatory. — Brown  v.  Ititch- 
eU,  (Tex.)  13  &  W.  606. 

DESCENT  AND  DISTBIBUTION. 

See,  also,  Executors  and  AdminUtrators;  WilU. 

Proof  of  legitimaoy. 

1.  A  child  was  born  on  January  8, 1885.    It  ap- 

g eared  that  the  mother  had  left  her  husband'a 
ouse  on  April  4, 1884,  and  never  saw  him  again, 
be  dying  on  June  S,  18S4.  The  mother  tesUfled 
that  she  had  sexual  intercourse  with  her  husband 
on  April  3,  1884.  The  husband  was  aOlicted  with 
Bri^ht's  disease  and  droosv  from  November,  18S3, 
until  his  death.  His  attendant  physician  testified 
that  he  could  not  have  had'sexuiu  intercourse  after 
January,  1S84,  owing  to  his  swollen  condition. 
This  physician  visited  him  on  March  81,  and  April 
8,  1884,  and  frequently  before  and  after,  and  found 
him  growing  worse  constantly.  The  nurse  who 
was  with  him  daily,  and  slept  with  him,  testified 
that  his  swelling  did  not  abate  between  March  81st 
and  April  8th,  and  that  he  did  not  have  sexual  in- 
tercourse with  his  wife  on  April  3d,  nor  at  any 
other  time  for  several  months  before.  It  appeared 
that  husband  and  wife  quarreled  frequently  oefore 
she  left  him;  that  the  wife  often  said  that  be 
could  not  have  sexual  intercourse  before  his  sick- 
ness ;  and  that  both  said  that  they  had  ceased  such 
intercourse  for  at  least  a  year  before  his  death. 
The  wife  had  sexual  intercourse  with  another  man 
on  April  4,  1884,  and  several  times  thereafter. 
Other  witnesses  testified  that  the  husband  was 
seen  going  about  his  business  In  April  and  May, 
and  that  no  swelling  was  observed.  Held,  on 
claim  by  the  child  to  the  husband's  estate,  that 
the  child  was  illegitimate.— Qoss  v.  Froman,  (Ey.) 
12  8.  W.  387. 

2.  Evidence  Is  admissible  of  the  conduct  and 
statements  of  the  husband  and  wife  while  living  to- 
gether, apparently,  in  that  relation,  tending  to 
show  non-access,  as  the  presumption  of  access, 
from  opportunityjis  not  conclusive.— Ooss  v.  Fro- 
man, (Ey.)  12  S.  W.  887. 
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8.  In  such  case,  evidence  is  admissible  of  adul- 
tery on  the  part  of  the  wife  as  corroborating  the 
evidence  at  non-access. — Ooss  v.  Froman,  (Ky.)  12 
8.  W.  887. 

Discharge  of  incnmbranoes. 

4.  The  personal  estate  of  an  intestate  is  prima- 
rily liable  for  the  discharge  of  incumbrances  upon 
his  land  for  the  purchase  money  thereof,  whether 
such  inonmbranoe  was  created  by  the  intestate 
himself,  or  by  his  grantor,  when,  in  the  latter  case, 
he  assumes  its  discharge  as  part  of  the  considera- 
tion of  the  grant  to  hbn. — U'Conner  v.  O'Connor,. 
(Tenn.)  12  &  W.  447. 

Bights  of  widow. 

B.  Under  Gen.  8t.  Ey.  o.  81,  g  17,  providing  that 
a  man  and  his  wife  may  join  in  a  petition  for  the 
adoption  of  a  person  as  their  heir  at  law,  and  that 
such  a  person  will  inherit  from  either  in  the  same 
manner  as  a  child  In  faot,  the  widow  of  the  adop- 
tive father,  who  dies  intestate,  is  entitled  to  only 
one-third  of  the  personalty  as  provided  by  statute, 
•s  where  the  intestate  leaves  issue.— Atchison  y. 
Atchison's  Bx'is,  (Ey.)  13  &  W.  9499. 

Advancements. 

6.  An  intestate  divided  a  tract  of  land,  convey- 
ing a  portion  to  one  of  his  sons,  and  the  balance 
to  nis  son-in-law,  and  took  their  notes  for  tSOO  and 
t700,  respectively,  but  never  made  any  demand  for 
payment,  though  strict  In  such  matters  as  to  his 
other  sons,  anoTat  his  death  the  notes  were  barred 
by  the  statute  of  limitations.  Held,  that  the  son- 
in-law  and  his  wife  must  account  for  said  {700  as 
an  advancement,  no  interest  being  charged  there- 
on.—Hadler  V.  Huffhines,  (Ey.)  12  S.  W.  715. 

7.  The  recitation  in  the  deed  as  to  the  consid- 
eration or  execution  of  the  note  is  not  conclusive 
that  the  transaction  was  a  sale,  and  not  an  ad- 
vancement-Sadler T.  BuShiDes,  (Ey.)  13  B.  W. 
716.  •»->»/ 

Action  by  heirs. 

8.  In  an  action  by  brothers  and  sisters  of  an 
intestate  to  recover  her  lands,  an  allegation  that 
they  are  the  "only  heirs''of  said  intestate  is  Insuf- 
ficient in  Eentucky,  where  the  father,  if  living,  Is 
preferred.— NlckeU  v.  FaUen,  (Ey.)  12  S.  W.  767. 

5.  The  sole  heir  of  a  decedent,  upon  whose  es- 
tate administrstion  has  ceased  bv  the  death  of  the 
administrator,  and  no  effort  has  been  made  by  the 
creditors,  if  there  are  any,  to  renew  it,  may  main- 
tain an  action  to  enforce  a  vendor's  lien  existing 
on  land  of  the  estate  sold  by  the  administrator  un- 
der order  of  court— Sanders  t.  Moore,  (Ark.)  13 
S.  W.  788. 

Bights  of  heirs. 

10.  Wherea  widow  of  a  decedent  holding  lands, 
belonging  to  his  estate,  In  trust  for  bis  heirs,  con- 
veys a  part  of  the  land  to  certain  heirs,  the  latter 
are  properly  required* to  account  for  the  profit 
thereon,  with  interests  before  being  entitled  to 
share  in  the  proceeds  of  a  sale  of  the  remainder  of 
the  land.— Clayton  v.  CUyton's  Ex'r,  (Ey.)  12  8. 
W.  812. 

11.  On  the  death  of  some  of  his  children,  a  hus- 
band, tenant  by  the  cartesv  of  bis  deceased  wife's 
land,  has  his  life-estate  enlarged  to  an  absolute  in- 
terest by  inheritance  from  them ;  and  any  enhanced 
value  arising  froqi  improvements  made  bv  him 
should  be  deducted  before  allotting  a  surviving 
child  his  share  In  the  land.— Russell  v.  Russell, 
(Ey.)  12  S.  W.  709. 

Attorney's  fees.     • 

12.  Where  lands  belonging  to  the  estate  of  a 
decedent  are  held  in  trust  by  his  widow  for  his 
heirs,  attorney's  fees  of  certain  heirs,  who  claim 
the  lands  under  the  widow's  will,  and  resist  a  di- 
vision among  the  other  heirs,  should  not  be  paid 
oat  of  the  proceeds  of  the  sale  of  the  lands.— Clay- 
ton ▼.  Clayton's  Ex'r,  (Ey.)  12  s.  w.  813. 

'DiBtbaxgB. 

In  bankruptcy,  see  Bankruptcv. 
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DismiasaL 

Of  action,  tee  Practice  in  CivU  Case*,  1*  3. 
appeal,  see  Aweal,  68-65. 

'Dissoltitioii. 

Of  injanotion,  aee  Injtinctton,  5. 

DISTBICT  AND  FBOSEOXTTINa 
ATTOBNEYS. 

Authority. 

The  county  attorney  agreed  with  the  defend- 
ant's attorney  that  if  she  would  abandon  hei*  ap- 
peal f  I'om  one  conviotlon,  and  plead  guilty  to  an- 
other indictment,  he  would  diBmlss  other  indict- 
ments found  against  her  for  keeping  a  disorderly 
house.  The  defendant  complied  with  her  agree- 
ment, but  the  county  attorney  dismissed  only  a 
part  and  refused  to  dUmlas  all  the  cases.  It  ap- 
peared that  the  statute  regulating  the  dismissal  of 
prosecutions  was  In  no  degree  compiled  with. 
Heid,  that  the  state  could  not  be  held  bound  by 
the  unanthorized  agreement  of  the  prosecuting  at- 
torney.—Fleming  V.  State,  (Te:^.)  IS  8.  W.  606. 

DIVOBOE. 

Jnrlsdlotion. 

1.  Evidence  that  petitioner  onoe  lived  in  the 
oonnlor  where  the  suit  was  brought,  but  that  he 
went  to  Central  America  In  1881,  and  resided  there 
ontil  December,  1886;  that  he  returned  there  in 
January,  1^6,  and  remained  until  October,  1887, 
when  he  returned  to  the  county  and  filed  his  peti- 
tion,—is  insuiBclent  to  sustain  an  allegation  that  pe- 
titioner is  ^bo'na]\de  inhabitant  of  the  state,  and 
had  resided  tn  the  county  six  months  next  preced- 
ing the  filing  of  the  peUtion,  as  required  by  Rev. 
St.  Tex.  art  2863,  though  there  was  evidence  that 
he  never  Intended  to  permanently  abandon  his  dom- 
icile in  the  county, — Haymond  v.  Ht^mond,  (Tex.) 
13  8.  W.  90. 

2.  Rev.  St.  Tex.  art.  2862,  declares  that  no  suit 
for  divorce  shall  be  maintainable  unless  the  peti- 
tioner shall,  at  the  time  of  filing  his  petition,  be  an 
"actaal  bona  Me  inhabitant  of  the  state,  and  shall 
have  resided  in  the  connty  where  such  suit  is  filed 
six  months  next  preceding"  its  filing.  Held,  that 
an  allegation  th^t  the  petitioner  was  "a  bonajlde 
citizen''  of  the  county,  and  had  been  for  more  than 
«lx  months  prior  to  filing  his  petitiiyi,  is  InsufQ- 
oient— Haymond  v,  Hasrmond,  (TexJ  12  S.  W.  90. 

Grounds. 

8.  Evidence  that  plaintiff  "  was  always  more  or 
less  disagreeable  tn  the  family, "  and  differed  with 
defendant  in  business  as  well  as  religious  matters, 
and  that  hd  did  not  live  with  her  for  two  years,  but 
occupied  a  separate  room  in  the  house,  and  after 
trvinc  to  elect  her  left  the  country  and  remained 
absent  for  six  years,  and  that  during  that  time  de- 
fendant had  fed,  educated,  and  clothed  the  chil- 
dren with  little  aid  from  plaintiff,  and  occupied  or 
rented  the  house  for  four  years  after  plaintiff  left, 
after  which  plaintiff  directed  that  she  should  not 
receive  the  rent,  is  not  sufBcient  to  prove  abandon- 
ment by  defendant,  and  is  not  aided  by  proof  that 
the  religions  society  to  which  she  belonged  taught 
that  It  was  sinful  for  her  to  live  with  bun,  or  that 
other  separations  had  occurred  where  the  wife 
was  a  member  of  the  sect. — Haymond  v.  Haymond, 
(Tex.)  12  S.  W  90 

4.  In  a  suit  by  a  wife  for  divorce  and  custody 
of  children,  one  witness  testified  that  defendant 
struck  plaintiff  with  his  fist  while  she  was  trying 
to  prevent  his  taking  their  child  with  him.  Plain- 
tifrs  father  testified  that  plaintiff  and  her  children 
had  lived  with  him  for  several  years,  defendant 
contributing  nothing  to  their  support,  but  that  wit- 
ness had  no  personal  knowledge  of  his  failure  to 
support  them  theretofore.  Plaintiff's  mother  tes- 
tified that  she  knew  of  no  neglect  on  the  part  of 
defendant  towards  his  wife;  but  on  one  occa- 
sion defendant  refused  to  procure  medicine  for  her 
when  she  was  sick.   It  also  appeared  that  plaintlfl 


and  defendant  had  not  lived  as  husband  and  wife, 
nor  spokon  to  each  other,  for  a  year  or  more. 
Meld,  that  a  judgment  for  plaintiff  would  not  be 
,  disturbed.— Miller  v.  Miner,  (Tex.)  12  a  W.  167. 
6.  Flalntlff  aUegea  that  his  wife  had  joined 
some  religious  fanatics,  called  "  Sanctificationists ; " 
that  the  belief  separated  him  from  his  wife,  alien- 
ated  her  affections,  and  estranged  his  children; 
that  she  befieved  that  a  believing  wife  should  not 
live  and  cohabit  with  an  unbelieving  husband ;  that 
"defendant  practiced  this  doctrine,  and  was  there- 
by led  to  leave  plaintiff's  bbd  and  board. "  Held 
that,  under  Const.  Tex.  art.  1,  f  6,  securing  to  "all 
men  the  right  to  freedom  of  worship, "  and  a^rting 
that  the  rights  of  conscience  in  religious  matters 
should  be  uncontrolled  by  human  authority,  that 
part  of  the  petition  setting  up  the  religions  belief 
of  defendant  as  a  cause  of  divorce  should  have 
beea  stricken  out  on  demurrer. — Haymond  v.  Hay- 
mond, (Tex.)  12  S.  W.  90. 

6.  Where  the  husband  of  a  woman  of  refined 
sensibilities  takes  to  drink,  and  leaves  the  burden 
of  supporting  the  family  upon  his  wife;  habitually 
addresses  her  unfeelingly ,.and  with  oaths ;  refuses 
to  give  medicine  prescribed  for  her  when  sick;  dis. 
charges  the  physician  during  a  critical  illness;  re- 
fuses to  milk  the  cows  in  bad  weather,  and  leaves 
his  wife  to  bring  on  a  miscarriage  by  her  exposure 
while  doing  the  milking,  and  then  refuses  to  go 
for  a  physician  when  told  of  her  condition,— the 
wife  is  entitled  to  a  dlVorce,  under  1  Sayles,  Civil 
St.  Tex.  art.  2861,  allowing  a  divorce  "where  either 
the  husband  or  wife  is  guilty  of  excesses,  cruel 
treatment,  or  outrages  towards  the  other,  if  such 
ill  treatment  Is  of  such  a  nature  as  to  render  their 
living  together  insupportable.  "—Eatmaa  T.  EM- 
man,  (Tex.)  12  8.  W.  1107. 

Custody  of  children. 

7.  A  petition  for  divorce  alleging  tbat  plaintiff 
and  defendant  are  negroes,  are  husband  ai^  wife, 
and  lived  together  as  such  from  August,  1867,  to 
August,  1885,  and  were  so  living  together  on  An- 
gvist  16, 1870,  is  bad  on  general  demurrer,  as  showing 
no  marriageprevious  to  the  filing  of  the  petition, 
even  if  Act  Tex.  Aug.  15, 1870,  legalizing  marriages 
between  slaves  when  they  bad  continuously  lived 
together  as  husband  and  wife,  applies  to  marriages 
beuveen  freed  persons. —  Andrews  v.  Andrews, 
(Tex.)  12  8.  W.  1124. 

Alimony. 

8.  It  being  within  the  power  of  the  circuit 
court,  under  Rev.  St.  Mo.  1879,  S  8179,  to  decree 
alimony  pendente  lite,  the  court  of  appeals,  on  ap- 
peal, may  determine  the  time  during  tvhioh  such 
order  shall  require  payment  to  be  made,  and  direct 
all  arrears  to  be  paid  before  entry  of  judgment  in 
favor  of  the  jgayor,  though  no  exceptions  were 
taken  to  such  oraer.— State  v.  Rombauer,  (Mo.)  18 
&  W.  (S61. 

9.  Where  the  care  and  maintenance  of  the  only 
child  is  given  the  wife,  who  has  obtained  a  decree 
of  divorce  on  the  ground  of  atandonment,  and  the 
husband  is  young  and  able  to  labor,  the  allowance, 
as  alimony,  of  tlSO  per  annum  for  two  years,  dur- 
ing the  pendency  of  the  suit,  (50  attorney's  fees, 
and  (100  per  annum  during  tbeir  joint  lives,  is  not 
excessive,  though  it  does  not  appear  that  the  hus- 
band has  any  property.— Green  v.  Qreen,  (Kv.)  12 
a  W.  945.  .  v^g^  y 

"DocvaaentB. 

Bee  .STvidence,  20-28. 

DO  WEB. 

Bight  to  dower. 

1.  Under  Rev.  St.  Mo.  1879,  I  2186,  giving  a 
widow  dower  In  lands  whereof  her  husband,  or 
any  other  i>erson  to  his  use,  was  seised  of  an  es- 
tate of  Inheritance^  the  widow  of  a  lunatic  is  en- 
titled to  dower  In  lands  purchased  by  hia  guardian 
with  assets  of  his  estate;  and  It  is  immaterial 
that  the  assets  used  arose  from  a  sale  of  the  luna- 
tic's lands  to  pay  debts,  and  the  Investment  by  the 
guardian  was  unauthorized. — Rannella  ▼.  lagrigg, 
(Mo.)  12  8.  W.  843. 
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How  divested. 

'3.  The  act  of  the  Wife  of  a  lanatio  In  Joining 
with  the  huB]}and  In  a  deed  of  the  latter'B  guard- 
ian, ordered  to  be  executed  to  the  purchaaera  of 
Uvnd  at  a  Bale  to  pay  the  lunatic's  debts,  is  a  nulli- 
ty, and  does  not  bar  ber  dower.  Rannells  v.  Oer- 
ner,  80  Mo.  474.-^B*DneU8  v.  bgflgg,  (Mo.)  13  a 

w.sa. 

8.  Under  Gen.  St.  Ky  c.  81,  t  13,  and  Id.  o. 
63,  S  3,  providing  that  if  a  wife  voluntarily  leaves 
her  husband,  and  lives  in  adultery,  she  shall  for- 
feit her  dower  and  distributable  share  in  her  hus- 
band's estate,  it  is  not  necessary  that  the  wife, 
in  order  to  forfeit  such  rights,  shall  live  constantly 
with  one  man  in  adultery  during  her  abandonment 
of  her  husband,  but  it  Is  sufDcient  if  she  has  sex- 
ual interoourse  with  any  man,  or  men  periodically, 
or  when  convenienL— Qoss  v.  Froman,  (Ky.)  18  8. 
W  887. 

4.  As  Gen.  St.  Ky.  o.  53,  art  4.  {3,  gives  the 
widow  dower  in  any  real  estate  of  which  the  bus- 
iMnd,  or  any  one  for  his  use,  "  was  seised  of  an  es- 
tate in  fee-simple,  at  any  time  during  coverture," 
the  fact  that  the  husband  lost  title  to  lands  of 
which  he  was  seised  during  coverture,  by  adverse 

Sossesslon,  does  not  affect  his  widow's  right  to 
ower  therein.— Williama  v.  Williams,  (Ky.)  U  B. 
"W  780. 

5.  Mansf .  Dig.  Ark.  Sf  21588,  2584,  provide  that 
"if  land  be  devised  to  a  woman,  or  a  pecuniary  or 
other  provision  be  made  for  her  by  will,  in  lieu  of 
dower, "  she  may  elect,  and  shall  be  deemed  to 
have  elected,  such  provision,  unless  within  one 
year  after  her  husband's  death  she  shall  enter  on 
the  lands  to  be  assigned  as  dower,  or  commence 
proceedings  for  recovery  or  assignment  thereof. 
Sections  3594-2598  provide  that  it  a  husband  devise 
or  bequeath  to  his  wife  any  portion  of  his  real  es- 
tate the  widow  may  elect,  and  must,  within  18 
months  after  the  death  of  the  husband,  execute  a 
deed  of  release  to  the  heirs, — otherwise  she  will  be 
deemed  to  have  chosen  under  the  will;  also,  that 
the  record  of  the  deed  shall  be  sufficient  notice  of 
the  renunciation  of  theprovision  of  the  will.  Held, 
that  where  a  husband  devises  land  and  personalty 
to  bis  wife  she  Is  entitled  to  18  months  to  execute 
the  release ;  and  the  former  statute  applies  where 
the  husband  makes  a  settlement  other  than  by 
will,  or  where  be  bequeaths  personaltv  alone,  or 
where  a  provision  is  made  for  the  wife  by  another 
than  the  husband-— Fumphrey  v.  Pumphrey,  (Ark.) 
12  S.  W.  890. 

Payment  of  dower. 

6.  Where  an  administrator  applies  the  person- 
alty to  the  payment  of  the  debts  of  the  estate 
wiuiout  paying  the  widow's  claim  for  dower,  she 
Is  entitled  to  be  reimbursed  out  of  the  real  estate. 
— Crouch  V.  Edwards,  (Ark.)  12  &  W.  1070. 

Due  Process  of  Law. 

See  Conatitutlonal  Law,  10, 11. 

DUBBSS. 

What  constitutes,  see  Marriage. 

What  constitutes. 

1.  Plaintiff,  having  received  money  out  of  which 
be  had  promised  to  pay  a  debt  to  defendant,  per- 
suaded, the  latter  to  accompany  him  to  a  certain 
f>lace,  and  persisted,  against  defendant's  wishes, 
n  going  by  a  particular  route,  which  was  much 
further  than  by  the  direct  road.  He  opposed  de- 
fendant's son's  going,  but  finally  assented  thereto. 
He  also  opposed  defendant's  takine  his  pistol, 
'Which  was  in  good  condition,  but  defendant  took 
it  Plaintiff  testified  that  he  took  the  money, 
Trhioh  was  in  an  envelope,  at  defendant's  sugges- 
tion, but  defendant  denied  this,  and  disclaimed  all 
knowledge  that  plaintiff  took  the  money.  In  the 
evening  defendant  endeavored  to  overtake  two 
men  in  the  road,  but  they  disappeared,  and  defend- 
ant expressed  apprehension  at  their  conduct. 
Plaintiff  then  asked  defendant  If  he  knew  that  one 


J.  had  written  a  letter  to  one  B.  that  he  (J.)  "would 
get  him, "  ^defendant.)  After  camping,  two  armed 
men  rode  up,  when  defendant  went  to  the  hack  to 

fet  his  pistol,  and  found  it  out  of  order.  Plaintiff 
ad  just  before  this  been  at  the  hack  for  some  mo- 
ments. One  of  the  men  then  demanded  (5,000  from 
defendant,  saying  that  he  had  swindled  J.,  and 
that  they  would  kill  him  unless  he  paid  that  sQm. 
Plaintiflr  then  whispered  to  defendant,  "Hereto 
that  money,  and  if  yon  want  to  use  it  do  so. "  He 
testified  that  defendant  told  him  to  bring  it;  that 
he  brought  the  envelope  containing  it  which  was 
seized  simultaneously  by  both  defendant  and  the 
robber.  Defendant  then  insisted  that  tbe  moaev 
should  be  counted,  but  the  robber*  refused,  took 
It,  and  rode  away.  It  appeared  that  J.  had  no  ill 
will  towards  defendant,  had  not  written  the  letter 
mentioned,  and  had  authorized  no  one  to  demand 
15,000  from  defendant.  S.  testified  that  he  had  not 
told  plaintiff  that  he  bad  receive^  such  a  letter 
from  J.  The  camp  was  selected  by  plaintiff,  against 
defendant's  wishes.  Held,  that  the  circumstances 
showed  such  a  participation  by  plaintiff  in  the  re- 
straint practiced  on  defendant  as  to  preclude  re- 
covery for  the  money  alleged  to  have  been  loaned. 
— Dimmitt  v.  Robbins,  (Tex.)  18  8.  W.  94. 

2.  In  such  case  It  was  proper  to  charge  that  If 
plaintiff  participated  in  the  assault  on  defendant, 
or  previcusly  knew  of  the  contemplated  assault, 
and  entered  into  a  conspiracy  to  have  the  assault 
committed,  with  a  view  of  extorting  money  from 
defendant,  he  could  not  recover,  and  to  refuse  to 
charge  that  if  the  obligation  was  incurred  by  de- 
fendant while  under  duress  it  was  void,  regardless 
of  plalntifTs  participation  therein.  — Dlmmltt  r. 
Robbin^  (Tex.)  12  &  W.  04. 

Dying  Declarations. 

See  Somidde,  £9-78. 

EASEMENTS. 

Conreyanoe. 

Testator  built  two  houses  on  adjoining  lots, 
'niey  were  two  stories  high,  with  a  common  par- 
tition wall.  The  upper  rooms  were  reached  by  a 
stairway  wholly  in  one  of  the  buildings,  but  at- 
tached to  the  partition  wall.  Held,  that  a  devise 
of  the  other  buildlBg  carried  the  right  to  use  the 
stairway  according  to  the  custom  of  the  testator. — 
HoweU  T.  Bates,  (T«x.)  13  a  W.  02. 

EJECTMfiNT. 

Who  may  maintain. 

1.  The  assignee  of  a  note  seonred  by  mortgage 
cnnnot  recover  in  ejectment  where  there  is  no  as- 
si^ment  of  the  mortgtige,  or  transfer  of  the  legal 
esute.  by  the  mortgagee.— Bailey  v.  Winn,  (Mo.) 
12  a  W.  1045. 

Defenses. 

2.  In  Missouri  a  defendant  In  ejeotmenl  may 
set  up  bis  equities  as  a  separate  defense  in  the 
same  suit,  and  the  judgment  Choreon  is  final. — City 
of  St.  Louis  V.  Schulenburg-Boeokler  Lumber  Ca. 
(Mo.)  12  S.  W.  248. 

Pleading. 

8.  Mansf.  Dig.  Ark.  S  3633,  provides  that  plain- 
tiff In  ejectment  shall  set  forth  in  his  complaint  all 
deeds  and  other  written  evidences  of  title  on 
which  be  relies,  and  shall  file  copies  as  exhiblta 
therewith,  and  shall  state  such  facts  as  show  a 
prima  fade  title  in  himself  to  the  land  in  contro- 
versy, and  that  "defendant  In  his  answer  shall 
plead  in  the  same  manner  as  above  required  from 
the  plaintiff;"  and  section  2638  provides  that, 
when  exceptions  are  sustained  to  any  such  docu- 
mentary evidence,  it  cannot  be  used  on  trial,  unless 
cured  by  amendment  Hel<2,  that  an  answer  in 
ejectment  was  demurrable  where  exceptions  were 
sustained  to  the  documentary  evidence  of  title  ex- 
hibited therewith,  so  that  nothing  remained  ex- 
cept the  general  denial.— Beard  ▼.  Wilson,  (Ark.) 
12  S.  W.  667. 
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ZiXBtruotiona. 

4.  In  ejectment,  where  plaintiff  claimed  un- 
der a  sberiS'B  deed  under  a  sale  on  a  judgment 
against  defendant's  lessor,  defendant  claimed 
that  his  lessor  was  in  possession  as  agent  of 
a  third  person  merely.  Seld,  that  an  instruc- 
tion that  if  the  jury  believed  defendant's  lessor 
was  In  possession  of  the.  premises,  and  after- 
wards defendant  acquired  possession  through  him, 
and  was  in  possession  at  the  time  the  suit  was 
begun,  the  jury  should  find  for  plaintiff,  is  er- 
roneous, and  is  not  cured  by  an  instruction  that  if 
the  jury  believe  defendant's  lessor  was  in  posses- 
sion as  the  agent  of  such  third  person,  and  not  in 
possession  himself,  their  verdict  should  be  for  de- 
fendant—Duncan V.  Able,  (Mo.)  13  8.  W.  796. 

Inoambranoea  paid. 

5.  Plaintiff's  father,  when  plaintiff  was  under 
two  years  of  age,  conveyed  land,  in  consideration 
of  love  and  affection,  to  his  wife  and  four  children. 
He  had  no  other  property,  and  was  in  debt.  A  few 
months  afterwards  be  mortgaged  the  land,  his 
wife  joining  in  the  mortgage.  The  mortgage  ex- 
pressly provided  that  It  should  take  precedence 
over  the  deed.  The  father  afterwards  sold  the 
land  to  defendant,  who  paid  off,  with  part  of  the 
purchase  money,  the  claim  of  the  mortgagee  and 
another  claim  against  the  land.  Plaintiff,  naving 
sued  defendant  for  his  share  under  the  original 
deed,  recovered,  on  the  ground  that  the  statutory 
limitation  for  attacking  a  deed  for  fraud  had  ex- 
pired as  U>  the  original  deed.  Held,  that  plain  tiff 
oannot  Wo  compelled  to  account  to  defendant  for 
one-flfth  of  the  amount  paid  by  defendant  to  re- 
move the  incumbrances  on  Itie  land. — Brown  y, 
CkmneU,  (Ky.)  12  8.  W.  267. 

Judgment — Effect. 

6-  A  judgment  in  ejectment  for  defendant  Is 
not  a  bar  to  the  prosecution  of  another  suit  be- 
tween the  same  parties,  for  the  same  land,  where 
It  does  not  appear  that  an  equitable  defense  was 

£  leaded  in  the  former  suit.— Bailey  v.  Winn,  (Mo.) 
3  S.  W.  10*5.  « 

Election. 

To  take  under  will,  see  Wills,  25>2S. 

ELECTIONS  AND  VOTEBS. 

Of  mnniclpal  officers,  see  Municipal  Corpora- 
tions, &-^ 

Qaallflcation  of  voters. 

1.  Under  Const.  Tex.  art.  6,  i  2,  defining  a  quali- 
fied voter  aa  one  "  who  shall  have  resided  in  the  state 
one  year  next  pTeoeding  an  election,  and  the  last 
six  months  in  the  district  or  county  in  which  he 
offers  to  vote, "  in  a  county  election,  the  residence 
mnst  have  been  for  the  last  six  months  in  the  coun- 
ty, and  not  merely  in  the  district  of  which  the 
county  forma  part— Little  v.  State,  (Tex.)  12  S. 
W.  985. 

2.  Refusal  to  charge  that,  to  oonstltate  a 
<diange  of  residence  from  one  precinct  to  another, 
there  must  be  an  actual  removal,  is  not  error, 
where  the  JU17  have  already  been  told  that  each 
voter  must  vote  in  the  precinct  of  his  residence, 
and  the  statutory  requirements  of  residence  have 
been  given.— Little  v.  State,  (Tez.)  12  S.  W.  965. 

Condnot  of  elections. 

8.  Testimony  in  an  election  contest  that  the  of- 
ficer appointed  to  hold  the  election  refused  to  act; 
that  witness  was  selected  by  the  voters  present  to 
preside;  that  the  officer  appointed  by  the  court  to 
preside  administered  to  witness  the  proper  oath; 
that  witness  then  administered  it  to  other  officers 
of  the  election ;  that  the  election  was  itdrly  held ; 
all  legal  ballots  received  and  placed  In  a  box,  the 
identity  of  which  is  uncontroverted ;  and  that  such 
box  was  delivered  to  the  proper  officer, — sufficient- 
ly shows  that  the  officers  were  legally  selected  and 
sworn,  and  that  the  election  was  fairly  held. — ^Hun- 
niontt  V.  State,  (Tex.)  12  S.  W.  106. 

4.  1  Sayles,  Civil  St  Tez.  art  166Sa,  provides 
that  the  commissioners'  conrts  may  change  the 


election  precincts  In  thetr  respective  counties,  but 
that  each  justice's  precinct  should  constitute  an 
election  precinct  Article  1664  provides  that  'in 
each  incorporated  <Atj,  town,  or  viUage  each  ward 
shall  constitute  an  election  prednot "  Held,  that 
the  fact  that  the  commissioners'  court  establishes 
only  two  voting  precincts  in  an  incorporated  town 
having  four  wards  does  not  Invalidate  an  election 
held  therein.- Davis  v.  State,  (Tez.)  12  a  W.  967. 

Ck>ntests — Evidence. 

5.  Where  the  ballot-box  oomes  from  the  proper 
custody,  the  ballots  contained  in  it  cannot  be  ex- 
cluded from  evidence  until  facts  are  proved  which 
oast  suspicion  on  them.— Hunnionttv.  State,  (Tex.) 
12&W.106. 

6.  Where  the  Information  In  an  election  con^ 
test  avers  that  there  was  a  specified  vote  in  a  cer- 
tain precinct,  but  there  Is  a  discrepancy  between 
the  tally-list  and  the  return,  it  is  proper  to  allow 
the  ballot-box  from  that  precinct,  which  Is  Identi- 
fied and  free  from  suspicion,  to  be  opened,  and  the 
ballots  counted,  though  the  declaration  of  the  re- 
sult of  the  vote  in  that  precinct  is  not  attacked.— 
Hunnlcutt  v.  State,  (Tex.)  12  S.  W.  100. 

7.  Defendant  cannot  object  to  the  exdoslon  of 
testimony  that  a  witness  saw  certain  illegal  voters 
vote  for  relator  at  a  certain  precinct,  when  defend- 
ant has  declined  to  receive  the  ballot-box  of  that 

Srecinct  in  evidence,  as  the  latter  is  better  evi- 
enoe  than  the  former.— Hunnlcutt  v.  State,  (Tez.) 
12s.  W  106. 

ti.  Where  it  becomes  necessary  on  the  trial  of 
an  action  to  try  title  to  an  olBce  to  open  certain 
ballot-boxes,  the  fact  that  others  than  those  opened 
are  produced  in  court  by  their  proper  custodian, 
and  placed  in  view  of  the  jury,  is  not  prejudicial 
to  defendant,  and  it  Is  not  error  afterwards  to  re- 
fuse to  permit  him  to  show  all  the  boxes  in  evi- 
dence In  order  to  prove  from  the  condition  of  some 
that  those  opened,  and  from  which  ballots  were 
counted  without  objection,  had  not  beeo  securely 
kept,  where  no  question  had  been  raised  as  to  the 
ballots  in  the  boxes  not  opened. — Hunnlcutt  v. 
State,  (Tex.)  12  a  W.  106. 

9.  Under  Const  Tex.  art  6,  S  18,  providing  for 
the  election  in  each  county  of  "a  county  judge, 
who  shall  be  well  Informed  in  the  laws  of  Uie 
state, "  it  is  not  competent,  on  the  contest  of  an 
election  for  county  judge,  to  examine  the  contest- 
ant as  to  his  knowledge  of  law.— Little  v.  State, 
(Tex.)  12  8.  W,  965. 

10.  County  assessment  rolls,  showlngr  assess- 
ments for  poll-taxes,  are  not  admissible  to  show 
that  challenged  voters  lived  in  the  county,  espe- 
cially when  made  up  after  the  election,  as  such 
rolls,  being  made  up  from  lists  fnmished  by  tax- 
payers, would  be  hearsay.— Little  v.  State,  (Tex.) 
la  a  W.  966. 

IL  Evidence  of  conversations  between  wit- 
nesses, who  challenged  certain  voters,  and  the  of- 
ficer of  election,  is  admissible,  as  part  of  the  re* 
gestai,  to  show  the  maimer  in  which  the  offloer 
treated  objeoUona.— Little  v.  State,  (Tez.)  12  &  W. 
965. 

13.  Evidence  that  witness  knew  8.  Foster,  and 
that  he  was  the  person  known  as  "Squire  Foster,  * 
and  lived  in  an  adjoining  county,  does  not  vary 
from  an  allegation  that  one  a  Foster,  not  a  quali- 
fied voter,  voted  for  respondent;  it  not  appearing 
that  there  was  any  other  person  so  named  in  ei. 
ther  county.— Little  v.  State,  (Tex.)  12  a  W.  !>65. 

18.  Where  the  testimony  merely  tends  to  show 
an  opportunity  for  tampering  with  ballot-boxes  by 
the  mends  of  a  relator,  the  respondent  cannot  on 
that  account  prevent  a  recount  of  the  ballots. — ^Da- 
vis V.  State,  (Tex.)  12  8.  W.  967. 

14.  The  admission  in  evidence  of  de<flarations 
of  voters  on  and  before  election  day,  as  to  their 
residence,  is  no  ground  of  exception,  when  the 
statement  of  facts  shows  the  same  facts  properly 
proven  otherwise.— Davis  v.  State,  (Tex.)  U  S.  w. 

15.  Where  a  ballot  contains  the  names  of  both 
candidates,  and  shows  a  distinct  pencil  erasure  of 
the  name  of  one,  and  a  very  funt  pencil  mark 
across  the  name  of  the  other,  the  testimony  of  the 
witness  who  made  out  the  ticket^  to  the  effect  that- 
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the  latter  mark  was  unintentional,  is  admissible.— 
Davis  V.  State,  (Tex.)  12  S.  W.  957. 
Instruotions. 

16.  Where  unooqtradicted  evidence  shows  a 
valid  election  in  a  oertain  precinct,  it  is  not  error 
to  assume  that  such  election  was  valid  in  the 
charge.— Hunnlcutt  v.  State,  (Tex.)  18  B.  W.  106. 

17.  Where  there  is  no  evidence  that  a  ballot-box 
ased  on  the  trial  had  not  been  securely  kept,  a 
charge  with  reference  to  its  custody  is  properly 
refused.— Hunnicutt  v.  State,  (Tex.)  12  S.  Vf.  108. 

IS.  W  here  the  parties  have  agreed  to  a  tabulat- 
ed statement  of  the  vote  in  a  precinct  as  to  which 
there  is  a  discrepancy  between  the  tally-list  and 
the  return,  which  statement  is  rendered  certain  by 
the  count  in  court,  it  is  proper  to  charge  that  they 
have  so  agreed,  and  to  attach  the  statement  to  the 
charge,  and  the  return,  which  confiiots  with  all 
other  evidence,  cannot  be  considered.— Hunnicutt 
V.  State.  (Tex.)  18  S.  W.  106. 

19.  A  charge  that,  before  the  Jury  can  reject  a 
vote,  they  must  know  for  whom  it  was  polled,  is 
proi«rly  refused  where  the  original  ballots  had 
Deen  offered  by  the  opposite  party,  and  withdravni 
on  objection,  and  there  was  sufficient  evidence  to 
enable  the  jury  to  find  a  verdict  without  knowing 
for  whom  any  particular  vote  was  cast. — Little  v. 
State.  (Tex.)  12  8.  W.  965. 

Prooedure. 

20.  Where  the  original  Information  In  0to  war- 
rnnto  only  alleges  error  in  the  count  of  the  ballots 
in  one  box,  but  an  amendment  avers  that  none  of 
the  boxes  were  correctly  counted,  and  alleges  spe- 
ciflcally  the  number  of  votes  received  by  each  of 
the  contestants  at  each  of  the  boxes,  this  amend- 
ment is  sufficient  to  authorize  a  recount  of  the 
votes  In  all  the  boxes.— Davis  v.  State,  (Tez.)  12  S. 
W.  957. 

21.  Where  a  ballot  contains  the  names  of  both 
candidates,  and  shows  a  broad  line  drawn  just 
above  one  of  the  names,  obliterating  a  part  of  the 
first  initial,  and  barely  touching  the  second,  in 
the  absence  of  proof  explaining  the  ambiguity  of 
the  ballot,  it  is  proper  to  treat  the  name  as  erased, 
and  count  the  vote  for  the  other  candidate,  whose 
name  Is  not  erased.— Davis  v.  State,  (Tex.)  12  S. 
W.  957. 

22.  On  quo  warranto  to  oust  a  sheriff  from 
ofBce,  where  the  court  orders  a  recount  of  the 
votes  in  certain  boxes,  an  objection  thereto  must 
be  made  when  the  order  is  made,  and  after  a  re- 
port of  said  recount  is  made  and  filed  a  motion  to 
strike  it  from  the  files  will  not  be  entertained. — 
Davis  V.  State,  (Tex.)  12  S.  W.  957. 

23.  Where  the  judgment  declares  the  vote  a 
tie,  but  does  not  even  show  how  many  votes,  in 
the  opinion  of  the  court,  each  candidate  received, 
and  there  is  nothing  In  the  record  to  show  whether 
a  challenged  vote  was  rejected  or  counted,  an  as- 
sigTiment  that  the  court  erred  in  not  sustaining  the 
challenge  is  not  well  taken.— Davis  v.  State, (Tez.) 
12  S.  W.  957. 
Carrying  weapons. 

24.  Defendant  saw,  from  his  place  of  business, 
that  his  brother,  at  a  polling  place  near  by,  was 
retreating  before  several  persons,  who  wer«  armed 
iivith  sticks,  and  it  reasonably  appeared  to  him  that 
bis  brother  was  in  danger  of  serious  bodily  injury. 
He  procured  a  pistol  ifrom  his  place  of  business, 
and  went  to  the  polling  place,  and  succeeded  in 
quelling  the  disturbance  peaceably.  Held,  that  he 
ivas  not  ffuilty  oTviolating  Pen.  Ck>de  Tex.  art.  168, 
prohibiting  the  oanying  of  a  pistol  within  one-half 
mile  of  a  polling  or  voting  place. — Barkley  v.  State, 
(Xez.)  12  S.  W.  495. 

EMBEZZI^EMENT. 

Indictment. 

By  the  laws  of  Kentucky  each  county  has  a 
right  to  dispose  of  vacant  lands  within  its  limits 
under  the  orders  of  the  county  court.  Held,  that 
an  indictment  against  a  county  judge  for  embezzle- 
ment in  misappropriating  the  proceeds  of  vacant 
land,  collected  by  him  as  county  judge,  must  charge 
that  he  refused  to  pay  over  the  same  in  the  manner 


and  for  the  purpose  required  by  law. — Common- 
wealth V.  Lewis,  (Ky.)  12  S.  W.  366. 

EMINENT  DOMAIN. 

The  power. 

1.  Act  Ark.  April  88, 1878,  i  7,  (Hansf.  Dig.  SS 
5464-5466,)  providing  that  when  the  determination 
of  questions  arising  in  condemnation  proceedings 
is  likely  to  retard  the  progress  of  work  on  a  rail- 
road the  court,  or  judge  in  vacation,  shall  desig- 
nate an  amount  of  money  to  be  deposited  by  the 
railroad  company,  subject  to  the  order  of  the 
court,  and  for  tn*  purpose  of  making  compensa- 
tion when  the  amount  thereof  shall  have  been  as- 
sessed, whereupon  the  company  may  enter  and 
proceed  with  the  work  upon  the  land  prior  to  such 
assessment,  is  not  in  contravention  of  ConsU  Ark. 
1874,  art.  18,  i  9,  providing  that  no  property  nor 
right  of  way  shall  be  appropriated  to  the  use  of 
any  corporation  until  full  compensation  is  first 
made  to  the  owner  in  money,  or  secured  to  him  by 
a  deposit  of  money.— Ex  parte  Reynolds,  (Ark.)  12 
S.  W.  570. 

Prooedure. 

2.  (Jnder  the  provision  of  the  oharter  of  St. 
liOnta  (2  Rev.  St.  Ho.  p.  1607)  that  it  the  ownership 
of  property  condemned  be  in  controversy  the  dam- 
ages shall  be  paid  into  court  for  the  use  of  the  suo- 
cessfnl  claimant,  the  city,  where  suit  has  tieen  be- 
gun by  one  claimant,  may  pay  the  damages  into 
court  and  file  an  answer  in  the  nature  of  a  bill  of 
interpleader,  bringing  in  all  the  rival  claimants.— 
HUton  ▼.  City  of  St  Couls,  (Mo.)  12  8.  W  Q57.     • 

S.  It  Is  not  error  to  allow  the  voluntary  appear-  - 
ance  and  answer  of  an  adverse  claimant  who 
should  and  would  have  been  brought  in  by  inter- 
pleader.— HUton  v.  City  of  St.  Louis,  (Mo.)  12  a 
W.657 

4.  The  making  of  an  order  in  vacation  for  a  de- 
posit of  money  by  a  railroad  company  for  the  pur- 
pose of  compensation  for  a  right  of  way  is  a  stop 
taken  in  the  suit  to  condemn,  of  the  time  and  place 
of  which  proceeding  the  landowner  is  entitled  to 
notice,  but  notice  is  waived  by  his  appearance  when 
such  order  is  made.— £x  parte  Reynolds,  (Ark.)  18 
8.  W.  570. 

5.  Const.  Ark.  1874,  art  18,  i  9,  provides  that 
"no  property  nor  right  of  way  shall  be  appropri- 
ated to  the  use  of  any  corporation  until  full  com- 
pensation therefor  shall  be  first  made  to  the  owner 
in  money,  or  first  secured  to  him  by  a  deposit  of 
money;  which  compensation  •  •  •  shall  be  a»- 
certained  by  a  jurjr  of  twelve  men. "  Held,  that 
the  clause  prescribmg  trial  by  jury  has  reference 
only  to  the  final  assessment  of  the  compensation. 
—Ex  parte  Reynolds,  (Ark.)  12  a  W.  670. 

Compensation. 

6.  The  amount  of  a  judgment  recovered  for  en- 
tering upon  land  by  a  railroad  company  is  the  prop- 
er measure  of  damages,  as  against  ito  successor, — 
Rio  Grande  &  E.  F.  Ry.  Ck).  v.  Ortiz,  (Tex.)  12  a 
W.  1129. 

7.  The  purchaser  of  a  railroad  at  foreclosure 
sale,  under  a  decree  that  the  purchaser  hold  free 
from  all  liens  and  incumbrances,  is  not  an  innocent 
purchaser  as  against  one  whose  land  has  been  ap- 
propriated without  condemnation  or  compensation. 
—Rio  Grande  &  £.  F.  Ry.  Go.  T.  Ortiz,  (Tex.)  13  a 
W.  1129. 

8.  As  the  TexEU  statutes  require  a  railroad 
company  to  first  pay  the  compensation  before  ap- 
propriating land,  one  upon  whose  land  a  railroad 
company  has  entered  without  condemnation  does 
not  lose  his  lien  or  title  by  recovering  judgment  in 
a  suit  for  damages,  and  may  recover  compensation 
from  the  purchaser  of  the  righto  of  the  first- Rio 
Grande  &  E.  P.  Ry.  Ca  v.  Ortiz,  (Tex.)  12  a  W. 
1129. 

9.  That,  in  a  suit  to  foreclose  the  first  mortgage 
bonds  of  a  railroad  company,  a  judgment  for  dam- 
ages against  the  company  for  entering  upon  land 
was  rejected  by  the  court  as  not  being  a  claim  to  be 
paid  out  of  the  proceeds  of  the  sale,  does  not  pre- 
clude the  owner  from  recovering  compensation 
from  the  purchaser  at  the  sale,  who  continues  to  oo- 
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oupy  the  land.— Rio  Grande  &  K.  P.  Ry.  Co.  v.  Or- 
tiz, (Tex.)  la  8.  W.  1139. 

10.  In  an  action  by  a  guardian  for  damages  to  the 
fee  of  his  ward's  estate  by  location  and  operation 
of  a  railroad  in  front  of  tne  land,  it  appeared  that 
the  guardian  had  a  Uf  e-estate  In  a  third  of  the  land. 
There  was,  however,  no  plea  in  abatement  for  non- 
joinder of  the  life- tenant,  nor  any  request  for  a  spe- 
cial charge  limiting  the  recovery  to  the  ititerest  of 
the  minor.  Held,  that  a  charge  which  limited  the 
recovery  to  the  permanent  injury  to  the  land, 
though  referring  to  the  property  as  "plaintiff's 
property, "  was  not  prejudlclsJl  to  the  company,  as 
there  were  no  issues  as  to  the  right  of  the  life-ten- 
ant to  recover ;  besides,  he  was  estopped  to  claim 
any  Interest  by  the  allegation  of  the  petition  that 
his  ward  was  the  owner  of  the  land. — Fort  Worth 
&  N.  O.  Ry.  Co.  V.  Pearoe,  (Tex.)  12  8.  W.  864. 

11.  Where,  in  an  action  for  damages  to  vacant 
property  caused  by  the  location  of  a  railroad  in  the 
street  in  front  of  it,  the  petition  alleges  that  it  was 
valuable  only  for  residence  property,  and  the  evi- 
dence shows  that  it  would  probably  be  uted  for 
this  purpose  and  none  other,  there  is  no  error,  aft- 
er charing  that  the  measure  of  damages  would  be 
the  difference  in  the  value  of  the  property  immedi- 
ately before  and  immediately  after  the  oonstruc- 
tion  of  the  road,  to  further  charae  that,  in  estimat- 
ing the  depreciation  in  value  of  the  property,  the 
jury  might  take  into  oonfcideration  the  deprecia- 
tion caused  hj  the  excavation  of  the  street,  and 
iriao  any  depreciation  occasioned  by  the  probable 
tact  that  defendant,  in  operating  its  road,  would 
make  loud  noises  and  would  emit  from  Its  engines 
smoke  and  cinders,  and  cause  other  annoyances 
naturally  incident  to  the  operation  of  the  railway. 
—Fort  Worth  AS.O  Ry.  Co.  v.  Fearce,  iTex.)  la 
a  W.864. 

Compensation — ^Interest. 

12.  Refusal  to  allow  Interest  on  damages  as- 
sessed in  condemnation  proceedings  by  a  city  is  not 
error,  where,  there  being  adverse  claimants,  suit 
has  bisen  inactively  prosecuted,  and  it  does  not  ap- 
pear whether  the  property  was  vacant  or  im- 
proved, or  that  the  city  had  yet  taken  possession. 
— HUton  V.  City  of  St.  Louis,  (Mo.)  18  S.  W.  667. 

Equalization. 

See  Taxation,  7,  8. 

EQUITY. 

See,  also,  Creditors'  BUI;  Fraudulent  Convey- 
ances; Injunction;  Mortgages;  Partition; 
Partnership;  Quieting  TUle;  Receivers;  Spe- 
eiflo  Performance;  Trusts. 

Jurisdiction. 

I.  Where  plaintiff  has  a  dispute  with  an  ad- 
ioining  land-owner  as  to  the  proper  boundary  line, 
but  is  in  possession  of  all  the  land  wbich  he  claims, 
equity  has  no  jurisdiction  to  determine  the  proper 
location  of  the  line.— Wilson  v.  Hart,  (Mo.)  13  8. 
W.849. 

a.  Where  property  is  in  the  custody  of  a  sher- 
.  Iff  under  a  writ  of  attachment  from  the  circuit 
court,  a  court  of  chancery  cannot  acquire  Jurisdic- 
tion of  the  same  property,  so  as  to  take  it  from  the 
possession  of  the  sheriff  into  the  custody  of  its  re- 
ceiver. Such  powers  appertain  onljr  to  courts  of 
supervisory  or  appellate  jurisdiction.— Ford  v. 
Judsonia  Mercantile  Co.,  (Ark.)  12  S.  W.  876. 
Land  in  another  state. 

8.  Where  a  devisee  was  directed  by  the  terms 
of  a  will  to  convey  certain  land  in  another  state  to 
M.,  an  objection  that,  as  M.  could  not  have  main- 
tained an  action  in  such  state  to  recover  the  land, 
the  will  not  being  recorded  there,  his  heirs  could 
not  maintain  an  action  to  compel  a  conveyance,  is 
without  merit. — MoQuerry  v.  Gilleland,  (Ky.)  12 
8.  W.  1037. 

Bescission  and  oanoellation  of  oon- 

traots. 

4.  The  equitable  relief  of  cancellation  of  a  pat- 
ent issued  for  school  lands  will  be  granted  the  state 


only  on  oonditton  of  Its  restoring  purchase  moner 
and  taxes.— State  v.  Morgan,  (Ark.)  13  S.  W.  24i 

6.  After alleglngthedefalcationand  insolvency 
of  a  public  olBoer,  R.,  and  the  .liability  of  all  of  his 
bondsmen,  plaintiffs,  who  were  part  of  the  bonds- 
men, alleged,  on  information  and  oelief ,  that,  at  tke 
time  of  executing  •  mortgage  to  defendants,  the 
other  bondsmen,  to  indemnify  them  against  Iom, 
R.  was  aged  and  inflnn,«ad  was  Importuned  by  de- 
fendants to  execute  the  mortgage;  that  he  did  not 
execute  it  voluntarily,  but  as  the  result  of  oDdae 
influenoe,  being  disturbed  and  distracted ;  and  that 
he  did  not  intend  to  give  defendants  a  preference. 
Beld,  that  these  allegations  did  not  show  such  un- 
due influenoe  or  fraud  a»  to  warrant  setting  aside 
the  mortgage.— Lacy  v.  Rollins,  (Tex.)  12  8.  W. 
314. 

&  A  deed,  executed  by  an  aged  parent  in  favor 
of  two  of  his  daughter*  and  a  grandson,  will  not 
be  set  aside  at  the  instance  of  the  other  children 
of  the  grantor,  on  the  ground  that  he  was  oon- 
trolled  by  the  improper  influenoe  of  one  of  the 
daughters,  his  favorite  child,  where  the  facts  in- 
dicate that  his  will  power  was  equal  to  that  of 
such  daughter,  and  that  he  resisted  the  influenoe 
attempted  to  be  exercised  by  his  son,  when  the 
latter  told  him  that  the  deed  ought  not  to  be  made. 
— SuUivan  v.  Hodgkin,  (Ky.)  12  8.  W.  778. 

7.  A  father,  owning  about  44  acres  of  land,  be- 
ing old  and  infirm,  conveyed  it  to  one  of  his  sons,  in 
consideration  that  the  latter  would  support  the  fa- 
ther and  mother  during  the  life  of  each.  Held, 
that  there  was  nothing  Irrational  in  the  act,  nor  an 
indifference  to  the  righta  of  his  other  children,  and 
that  the  transaction  would  not  be  disturbed  at  the 
instance  of  the  latter.— Bush  y.  Johnson,  (E^y.)  12 
8.  W.  758;  Id.  1184. 

8.  Where  one  of  several  heirs  to  land  is  induced 
to  give  a  deed  for  her  share  to  the  husband  of  a 
co-heir,  pending  negotiations  for  s  sale  of  the 
land,  by  misrepresentations  as  to  the  amount  she 
will  be'  entitled  to  receive  from  the  prospective 
purchaser,  and  by  such  misrepresentations  her 
grantee  realizes  a  profit  to  himself  of  more  than 
double  the  consideration  paid  to  her,  the  deed  will 
be  set  aside  for  fraud. — Moyers  v.  Evans.  (Ky.)  12 
8.  W.  1068. 

9.  Land  sold  to  satLstv  a  judgment  was  pur- 
chased by  the  creditor,  and  before  ne  had  received 
a  deed  therefor  he  sold  to  plaintiffs,  who  received 
a  deed  from  the  commissioner.  Plaintiffs  pur- 
chased for  the  use  and  benefit  of  the  judgment 
debtor,  and  held  the  land  In  trust  for  him.  The 
quantity  of  land  sold  was  never  ascertained  by 
survey,  but  was  sold  and  reported  as  a  certain 
amount,  while.  In  fact,  there  was  much  less.  The 
creditor  did  not  know  of  the  defect,  and  was  inno- 
cent of  any  fraud.  Held,  that  plaintiffa  could  not 
have  the  sale  to  them  rescinded  on  account  of  the 
defect,  though  they  would  be  entitled  to  such  re- 
scission haa  they  purchased  in  their  own  right.— 
Holmes  v.  Bramel,  (Ky.)  13  8.  W.  362. 

10.  A  i>aralytio,  10  days  before  his  death,  and 
when  he  oould  not  speak,  or  be  induced  to  write  or 
use  a  tin  alphabet  of  large  letters  prepared  for  his 
benefit,  executed  a  conveyance  of  Ua  entire  estate, 
consisting  of  land  worth  ^,000  and  personal  proper- 
tv,  the  recited  consideration  being  an  agreement  bv 
tne  grantees  to  pay  off  a  mortgage  of  C2,500,  a  med- 
ical account  due  one  of  the  granteea  for  tSlS,  and 
to  provide  for  the  grantor  auring  his  life  a  com- 
fortable home  and  support,  oomi>etent  attendance, 
necessary  medioal  attendance,  and'  to  decently  bury 
him.  The  deed  was  prepared  by  the  county  clerk, 
without  any  suggestion  from  the  grantor,  and  taken 
to  his  house,  and  his  mark  made  to  it  without  any 
alteration,  although  he  expressed  a  desire  to  reserve 
the  use  of  his  dwelling-house,  yard,  and  garden. 
Held,  that  it  was  a  nuUitv,  and  would  be  set  aside 
at  the  instance  of  his  heirs  at  law.— McElwain  v. 
Russell,  (Ky.)  12  8.  W.  777. 

11.  Plaintiff  conveyed  his  hotel  to  defendants  in 
exchange  for  stock  in  a  tolmcco  company,  and  aft- 
erwards sought  to  set  aside  the  deed  on  the  ground 
that  defendants  had  falsely  represented  the  value 
of  the  stock.  This  action  he  dismissed,  and  exe- 
cuted to  defendants  a  formal  release,  acknowledg- 
ing the  receipt  of  an  additional  sum  of  monev.  and 
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admitting  that  he  was  f ullr  satiafldd.  Before  the 
settlement,  he  had  been  elected  a  director  in  the 
oompany,  havlnr  access  to  its  records  and  books 
of  account.  SuDsequently,  npon  the  failure  of  the 
company,  he  again  sought  to  set  aside  the  deed  on 
the  ground  of  false  representations.  Held,  that 
ss  at  the  time  of  the  last  settlement,  he  was  in  a 
position  where,  with  ordinary  prudence,  be  could 
have  known  the  condition  of  the  company's  affairs, 
and  it  did  not  appear  that  the  settlement  was  in- 
duced by  false  representations,  he  was  not  entitled 
to  recover.— PoweU  v.  Adams,  12  B.  W.  285,  98  Mo. 
588. 

Beformatlon  of  oontraots. 

13.  Where  a  Seed  calls  for  a  certain  comer,  and 
the  testimony  of  the  surveyor  and  others  is  clear 
and  explicit  that  the  comer  is  at  a  certain  other 
point,  and  the  location  of  the  land  is  such  as  would 
negative  the  description  in  the  deed,  the  deed  will 
be  reformed.— Uoye  v.  Lane,  (Ky.)  12  B.  W.  151. 

IS.  The  description  of  land  in  a  mortgage  was 
copied  from  a  deed  to  the  mortgagor  which  con- 
veyed a  tract  by  metes  and  bounds,  and  then  ex- 
cepted from  the  grant  a  portion  of  the  tract,  but 
the  mortgage  described  only  the  excepted  portion. 
The  draughtsman  testified  that  the  description  of 
the  excepted  portion  was  copied  Into  the  mortgage, 
by  mistake,  instead  of  the  portion  conveyed  by  the 
deed,  which  was  intended  by  the  parties.  Held, 
that  the  mortgage  should  be  reformed. — Tlchenor 
V.  Yankee,  (Ky.)  12  a  W.  W7. 

14.  A  mortgage  which  reserves  to  the  mortga- 
gor a  homestead  In  the  land  will  be  corrected, 
where  it  appears  that  both  parties  supposed  that 
the  mortgagor  had  a  homestead  by  law  In  the  land, 
and  they  only  intended  the  reservation  as  declara- 
tory of  that  right,  and  fully  intended  to  mortgage 
all  of  the  land  which  was  subject  to  mortgage; 
but  it  is  incumbent  on  the  mortgagee  to  prove 
these  facts.- Lear  v.  Prather,  (Ky.)  12  S.  w.  940. 

Accounting. 

15.  In  a  suit  to  compel  defendant  to  account  for 
SDd  turn  over  certain  funds  collected  under  a  cer- 
totn  contract  and  unaccounted  for,  defendaut,  In  a 
orosBHwmplaint,  alleged  that  plaintiff  was  indebted 
to  him  for  commissions  upon  moneys  collected  by 
plaintilt  under  the  same  contract,  and  never  turned 
over  to  him.  Held,  that  the  burden  of  proof  was 
upon  plalntUt  in  the  bill,  and  upon  defendant  in 
the  cross-complaint,  and,  neither  being  sustained 
by  satisfactory  proof,  both  should  be  olsadBsed. — 
Crawford  v.  Morris,  (Ark.)  Vi  8.  W.  707. 

Pleading. 

16.  Although  a  plaintiff  in  his  special  prayer 
may  mistake  the  relief  to  which  he  is  entitled,  he 
may,  in  response  to  a  prayer  for  general  relief,  be 
awarded  the  relief  to  which  the  pleadings  and  evi- 
dence may  entitle  him.  —  Sllberberg  v.  Pearson, 
(Tex.)  12  S.  W.  850. 

17.  In  an  action  on  a  corporation  note,  indorsed 
by  Its  members,  and  subsequently  indorsed  by  one 
of  the  partners  of  the  firm  to  which  it  was  paya- 
ble, in  his  own  name,  and  that  of  another  firm  to 
plointifr,  the  petition  alleged  that  the  note  was  a 
coniorate  act,  and  made  by  a  de  facto  corporation, 
and  attached  a  copy  of  the  articles  of  incorpora- 
tion, making  them  part  of  the  petition,  and  asked 
judgment  either  against  the  members  of  the  com- 
pany as  partners  or  against  the  company  as  such, 
u  legally  incorporated,  and  also  alleged  that  after 
the  debt  was  created  a  new  corporation  was 
formed,  and  that  the  old  company,  being  insolvent, 
transferred  its  assets  to  the  new,  which  assumed 
all  its  liabilities,  but  that  the  assets  were  not  ap- 
plied to  the  payment  of  its  debts,  although  held  in 
trust  for  that  purpose,  but  diverted  by  the  manag- 
ers and  directors  of  the  new  company  to  other  ob- 
jects, and  asked  to  recover  against  the  trust  compa- 
ny, and  also  against  the  managers  for  misapplica- 
tion of  the  assets,  and  others  who  received  and 
appropriated  a  portion  thereof.  Held,  that  it  was 
not  multifarious,  and  the  causes  of  action  as  against 
all  the  parties  were  properly  joined  in  one  suit. — 
Kational  Bank  v.  Texas  Investment  Vo.,  (Tex.)  12 
S.  W.  101. 


Masters  in  ohanoery. 

18.  Where  the  facts  on  which  the  rights  of  the 
parUes  on  a  particular  point  depend  appear  on  the 
face  of  the  pleadings,  and  are  undisputed,  the 
question  is  for  the  couM,  and  no  report  of  the  mas- 
ter is  necessa^.— Olark  v.  Hershey,  (Ark.)  13  8. 
W,  1077. 

EBBOB,  WBTI  OF. 

Bee,  also.  Appeal;  Certiorari;  JBxoeptioru,  Bill 
of:  New  Trial. 

When  lies. 

Rev.  St.  Uo.  1879,  S  489,  which  provides  that, 
npon  determination  in  fivor  of  plaintiff  of  a  plea 
In  the  nature  of  a  plea  In  abatement,  putting  in  is- 
sue the  facta  alleged  in  an  affidavit  tor  attachment, 
the  cause  shall  proceed,  and  that  prpoeedings  upon 
the  plea  shall  be  reviewable  by  appeal,  does  not 
authorize  their  review  by  writ  of  error,  as  a  longer 
time  is  allowed  for  error  than  for  appeal. — Young 
V.  Hudson,  (Mo.)  12  S.  W.  633. 

ESCAPE. 

Evidence. 

There  was  evidence  that  defendant  went  to 
the  jail,  was  asked  by  a  prisoner  for  his  knife,  and 
threw  it  into  the  jail  to  him ;  that  the  prisoner  did 
not  state  what  he  wanted  with  the  knue,  and  that 
defendant  went  away  without  saying  anything. 
There  was  no  evidence  that  the  knife  could  be  use- 
ful in  effecting  an  escape,  or  that  the  prisoner 
ever  attempted  to  use  it  for  such  purpose.  Held, 
that  the  evidence  was  insufficient  to  convict,  under 
Pen.  Code  Tex.  art.  210,  of  conveying  into  the  jail 
an  Instmment "  with  intent  to  facilitate  the  escape 
of  a  prisoner. "— Poncio  v.  Btete,  (Tex.)  IS  &  W. 
41& 

ESCBOW. 

What  constitutes. 

1.  Where  a  deed  is  delivered  directly  to  the 
grantee,  it  cannot  be  treated  as  an  escrow. — Camp- 
bell V.  Jones,  (Ark.)  13  8.  W.  1016. 

Performance  of  conditions. 

3.  In  an  action  on  a  mortgage,  and  notes  se- 
cured thereby,  defendant  testified  that  the  instru- 
ments were  delivered  to  a  third  person  in  es- 
crow, to  be  delivered  to  plaintiff  when  defendant's 
counsel  had  examined  them  and  BOdirected.  Plaln- 
tUt testified  that  they  were  to  be  delivered  upon 
Us  dismissing  a  certain  suit,  and  six  days  after 
snob  dismlsBal  they  were  so  delivered.  Upon  this 
point  there  was  no  other  testimony.  It  appeared 
that  the  third  person,  before  delivering  the  instru- 
ments, asked  defendant's  attorney  if  dib  should  do 
80,  but  received  no  directions:  and  that  the  instni- 
mentB  in  question  were  of  plain  import.  Before 
they  were  delivered  to  plaintiff,  defendant  made  no 
effort  to  consult  her  attorney,  though  she  had  ample 
time;  and  it  did  not  appear  that  when  she  learned 
of  such  delivery  she  made  any  objection  thereta 
It  appeared  that  said  notes,  and  mortgage  were 
executed  in  settlement  of  the  debt  sued  for.  Held, 
that  a  conclusion  that  the  condition  had  been  per- 
formed before  the  writings  were  delivered  was 
warranted.— Mudd  v.  Qreen,  (Ey.)  12  B.  W.  189. 

ESTATES. 

See,  also.  Dower;  Easements;  HometteaA;  TeTi- 
ancy  tn  Common  and  Joint  Tenancy. 

Life-tenants — Improvements. 

A  life-tenant  is  entitled  to  no  compensation 
for  taxes  or  improvements  against  the  remainder- 
men, and  where  a  married  woman  is  the  life-tenant 
the  same  rule  applies  to  her  husband. — Creutz  v. 
Hell,  (Ky.)  12  S.  W.  936. 

ESTOPPEIi. 

By  deed. 

1.  A  deed  to  a  husband  and  wife,  for  their  iolnt 
lives  aud  the  life  of  the  survivor,  gave  the  husband 
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power  to  convey  an  undivided  half  of  the  prem- 
ises in  tee,  with  remainder  over  to  the  wife's 
heirs.  The  husband  and  wife  conveyed  an  un- 
divided half  to  defendant's  grantor  in  fee.  They 
then  conveyed  the  west  half  to  their  grantee,  and 
be  reconveyed  the  east  half  to  them.  Held,  that 
the  first  conveyance  by  the  husband  and  wife  lim- 
ited the  interest  of  an  heir  of  the  wife,  who  would 
have  talcen  an  undivided  one-third,  had  the  hus- 
band not  executed  his  power,  to  an  undivided  one- 
sixth  in  the  entire  tract;  and,  while  such  heir's 
rights  were  not  aKeoted  by  the  subsequent  parti- 
tion deeds,  yet  where  she  subsequently  attempted 
to  convey  an  undivided  one-third  of  the  east  naif, 
and  in  her  deed  expressly  recognized  the  convey- 
ance of  the  west  half,  and  adopted  the  dividing 
line  between  the  two  halves  as  thereby  estah 
lished,  she  was  estopped  to  claim  an  undivided 
sixth  of  the  west  half.— C!ordler  v.  Brown,  (Uo.) 
13  8.  W.  851. 

2.  B.j  who  held  land  in  trust  for  his  father, 
oonveyed  it,  at  his  father's  request,  in  trust  for  his 
half-sister,  who  was  about  to  be  married,  and  for 
whom  his  father  wished  to  malie  some  provision. 
B.  drew  up  the  conveyance  Iximself,  and  at  his  in- 
stance bis  sister  gave  a  receipt  for  the  value  of  the 
property,  as  an  advance  from  her  father;  the  re- 
ceipt setting  forth  that  the  property  had  belonged 
to  the  father,  and  was  conveyed  at  his  request. 
B.,  when  he  made  the  deed,  was  conversant  with 
his  father's  affairs  and  financial  condition,  and 
there  was  no  evidence  of  fraud  on  his  father's  part 
in  causing  the  conveyance  to  be  made.  Seldj  that 
he  was  estopped  to  attack  the  deed  by  a  creditors' 
biU  against  the  father.— Bobb  v.  Bobb,  (Mo.)  12  S. 
W.  868. 

8.  A  deed,  signed  and  executed  by  the  presi- 
dent of  a  corporation,  purporting  to  convey  a  cor- 
porate interest  in  land,  when  in  tact  the  mterest 
Is  owned  by  the  president  individually,  is  not  suf- 
ficient to  pass  his  title  by  estoppel,  unless  by  the 
terms  of  the  deed  the  conveyance  is  definite  and 
absolute. — Carothers  v.  Alexander,  (Tex.)  12  S. 

4.  A  deed  which  in  one  portion  pnrporta  to 
convey  only  the  Interest  of  the  grantor,  thODgb  in 
another  portion  it  spealis  of  "the  land  "as  being 
sold  to  the  vendee,  does  not  bind  one  who,  without 
being  named  in  it,  signs  and  acknowledges  while 
a  minor,  and  reacknowledges  it  after  attaining  her 
majority,  and  she  is  not  thereby  estopped  to  uaim 
the  lani— HaU  v.  Ditto,  (Ky.)  13  S.  W.  941. 

By  record. 

6.  Where  a  defendant  In  an  action  to  sell  land 
under  a  deed  of  trust  claims  only  a  portion  of  the 
land,  and  she  is  invested  with  title  to  that  portion 
as  against  her  co-defendants,  she  cannot  question 
the  trustee's  title  to  the  balance  of  the  lands. — 
Herd  v.  Cist,  (Ky.)  12  8.  W.  486. 

In  pais. 

6.  A  defendant  in  ejectment  wherein  ^aintiS 
recovered  is  not  estopped  by  conduct  to  oring  a 
subsequent  action  for  the  same  land  against  plain- 
tiff's grantees,  who  supposed  the  judgment  to  b« 
conclusive,  where  suQh  defendant  neither  induces 
tbem  to  buy  nor  knows  of  the  purchase.- City  of 
St.  Louis  V.  Schnlenburg-Boeokler  Lumber  Ca, 
(Mo.)  12  S.  W.  248. 

7.  It  appeared  that  property  sold  under  order 
of  court  to  pay  the  debts  of  a  deMdent,  but  claimed 
by  an  heir,  had  been  in  fact  paid  for  by  the  decedent, 
but  owing  to  his  financial  difBculties  the  legal  title 
was  conveyed  to  claimant.  The  occupied  portion 
of  the  property  was  occupied  by  decedent  in  his 
life-time,  and  rented  by  him.  and  during  some  of 
this  time  claimant  collected  the  rent  for  decedent. 
Upon  decedent's  death,  claimant,  together  with 
the  other  heirs,  executed  a  written  authority  to 
the  administrator  to  collect  the  rent,  which  he  ex- 
ercised until  the  property  was  destroyed  by  fire, 
when  he  collected  the  insurance.  As  to  the  unoc- 
cupied portion  claimant  only  made  a  claim  to  a 
half  interest,  and  offered  to  convey  the  other  half 
to  the  administrator.  When  the  administrator  was 
preparing  a  list  of  decedent's  property  for  the  pur- 
pose of  procuring  an  order  of  sale,  which  was 
known  to  claimant,  the  latter  made  no  claim  to  any 


except  the  undivided  interest  in  the  mooonpied 
lots.  Held,  that  he  was  estopped  to  idaim  any 
further  interest  in  the  property.— Oreer  v.  Qreer's 
Adm'r.  (Ky.)  li  S.  W.  152. 

8.  A  person  who,  as  member  of  the  town  coun- 
cil, agrees  that  »  town  building,  located  on  state 
land,  shall  be  removed  when  the  land  Is  sold,  and 
who  subsequently  purchases  the  land  with  the  un- 
derstanding that  the  building  does  not  pass  with 
it,  is  estopped  from  denying  that  it  is  personalty 
belonging  to  the  town.— Harmon  v.  Kline,  (Ark.) 
12  S.  W.  400. 

9.  Where  the  Indorsee  of  one  of  several  notes 
secured  by  a  trust-deed  obtains  judgment  against 
the  indorser  for  the  proceeds  of  the  trust  property 
derived  from  a  sale  to  pay  the  notes  retained  by 
the  Indorser,  he  thereby  elects  to  afBrm  the  sale; 
and  he  cannot,  after  failing  to  obtain  full  payment 
of  his  note,  resell  the  property  for  the  residue,  and, 
as  purctiaser,  maintain  ejectment  for  It  against  the 
former  purchaser's  grantees — Boogher  v.  Frazier, 
(Mo.)  13  a  W.  885. 

10.  Tlie  fact  that  a  widow,  as  executrix,  inven- 
tories land  as  part  of  the  testator's  estate,  does  not 
preclude  her  from  showing  that  it  is  her  separate 
property.— Haley  v.  Oatewood,  (Tex.)  IS  S.  W.  35. 

11.  A  married  woman  devised  all  her  land  to 
her  daughter,  appointing  her  husband  executor, 
with  power  to  manage  the  estate,  and  sell  any 
part  thereof,  and  invest  in  other  property,  and  to 
surrender  it  to  the  daughter  when  deemed  for  her 
interest.  The  land  described  in  the  will  was  oon- 
veyed in  exchange  for  other  land,  after  the  exe- 
cution of  the  vriu,  by  her  husband  under  an  in- 
valid power  of  attorney  previously  given  by  her, 
and  after  her  death  he  took  possession  of  the  land 
received,  sold  a  part  of  it^  and  managed  it  as  dece- 
dent's estate  until  the  daughter  was  of  a^re.  Meld, 
that  the  power  given  being  with  reference  to  the 
particular  land  described,  and  it  not  appearing 
that  the  wife  knew  of  or  ratified  the  exchanc^ 
the  acts  of  the  executor  did  not  amount  to  an  es- 
toppel or  ratification  of  the  invalid  conveyance.— 
Cardwell  v.  Rogers,  (Tex.)  13  S.  W.  1006. 

Pleading. 

12.  Where  plalntift  claims  a  strip  of  land  as 
part  of  land  conveyed  to  him,  a  plea  of  estoppel 
by  virtue  of  the  acts  of  plaintiff's  vendor  at  the 
survey  of  the  land  is  insuffloientwhitdi  falla  to  al- 
lege that,  at  the  time  of  the  survey,  the  latter 
knew  the  exact  location  of  the  boundary  line,  and 
never  set  up  any  claim  to  the  disputed  strip,  and 
that  the  other  side  did  not  Imow  the  true  state  of 
the  case.— Wait  v.  Gover,  (Ky.)  12  B.  W.  1068. 

EVIDENCE. 

Bee,  also.  Deposition;  Wttnets. 
In  aotions  for  negligence,  see  NegHgenoe,  S-U. 
——for  personal  injuries,   see  Bridget,  8-4; 
Carriers,  11-16. 

on  policy,  see  Jnsuranoe,  28, 24. 

attachment,  see  Attachment,  8. 
oriminal  cases,  see  A  rson,  2, 3 ;  Burglar]/,  >-*; 
Criminal  Law,  81-64;   Escape;   Fomioa- 
tton;  Homicide,  44-7S;  l^reeny,  8-15;  Per- 
jury, 6;  Bobbery,  2, 8. 
election  contesta,  aee  J>{ectton«  and  Fotara, 

5-15. 
particular  actions,  see  Asnmpsit;  MalicIotM 
Prosecution,  5-7;  Replevin,  6-9;  Tretpai* 
to  Try  Tttle,  11-29. 
Of  adverse  possession,  see  Adnene  Poneukm, 
14-16. 
fraud,  see  Sixiudvlent  Conuet/ances,  21-94. 
payment,  see  PayrMnt,  1,  2. 
signing  release,  see  Releate  and  Dtsdtarge. 
Parol,  see  Deed,  12. 
Beoeption  of,  see  Trial,  6. 
To  establish  boundaries,  aee  Boundaries,  12-16. 

FresumptionB. 

1.  The  fact  that  the  application  for  an  order 
Is  addressed  to  a  certain  person  as  county  judge 
creates  no  presumption  that  he  was  the  county 

i'udge  when  the  onier  was  made. — ^Henderson  v. 
.indley,  (Tex.)  13  8.  W.  979. 
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Best  and  seoondary. 

2.  Statements  contained  in  an  encyclopedia  as 
to  the  date  of  settlement  of  a  town  are  not  admis- 
sible to  disprove  the  statement  of  a  witness  that 
on  a  certain  date  be  received  a  letter  postmarked 
and  mailed  at  such  town,  as  there  is  better  evi- 
dence to  be  had  in  the  records  of  the  post-ofBce  de- 
partment.—Howard  V.  Russell,  (Tex. )  12  S.  W.  525. 

8.  Error  In  admitting  a  copy  of  a  deed  in  evi- 
dence is  cured  by  the  introduction  by  the  opposite 
party  of  the  original  deed.— Olover  r.  Tnomas. 
(Tex.)  la  S.  W.  <»1. 

4.  In  the  second  trial  of  an  action  one  of  the 
pbtlntifls  testified  that  a  list  of  the  claims  was  eiv- 
en  plainttfrs'  attorney,  and  was  used  on  the  first 
trial  of  the  cause;  and  that  witness  had  not  seen 
it  since  the  triaL  The  attorney  testified  to  receiv- 
ing the  list;  that  it  was  used  on  the  first  trial,  and 
that  it  was  put  among  the  papers  of  the  oause ;  and 
that  he  had  not  seen  it  since.  Held,  that  second- 
ary evidence  of  its  contents  was  admissible.— Ram- 
•ey  V.  Hurley,  (Tex.)  12  S.  W.  60. 

Hearsay. 

6.  In  an  aoUon  ag^nst  a  carrier  to  recover  the 
value  of  mules  shipped  to  a  certain  town  which 
were  killed  in  transit,  it  is  error  to  permit  a  wit- 
ness to  state  what  persons  there  told  him  such 
mules,  as  he  described  those  killed  to  have  been, 
were  worth  in  the  market  of  said  town.— Southern 
Pao.  Ry.  Co.  v.  Maddox,  (Tex.)  12  B.  W.  816. 

6.  In  a  suit  on  a  note,  testimony  as  to  payments 
made  on  it  by  defendant,  as  to  which  witness  knew 
nothing  personally,  is  hearsay,  and  inadmissible. 
— SanKster  v.  Dalton,  (Ark.)  12  S.  W.  203. 

Declarations  and  admissions. 

7.  Threats  made  by  the  engineer  after  his  en- 

flne  had  struck  a  person  walking  on  the  track,  that 
B  "would  finish"  the  job  with  a  coal-pick,  and 
declarations  made  by  him  as  to  the  number  of  men 
he  had  killed,  are  no  part  of  the  res  gestoe,  and  are 
Inadmissible  in  an  action  for  the  injuries  received. 
—Gulf,  C.  &  B.  P.  Ry.  Co.  v.  York,  (Tex.)  12  8.  W. 

8.  Declarations  of  a  grantor  in  a  deed,  made 
before  its  execution,  that  he  did  not  claim  the  land, 
are  admissible  against  his  grantee,  and  declara- 
tions that  he  owned  the  land  are  not  admissible  in 
rebuttal.— Snow  v.  Starr,  (Tex.)  13  S.  W.  878. 

9.  The  statement  of  the  station  agent  of  de- 
fendant railroad  company,  made  at  the  time  plaln- 
tlC  received  injuries  for  which  he  sues,  that  the 
bole  in  the  platform  into  which  plaintiff  fell 
-"ought  to  have  been  fixed,"  la  incompetent  to 
show  unreasonable  delay  on  the  part  of  the  com- 
pany in  repairing  the  platform  after  the  defect  be- 
came known.— St.  Louis  &  S.  F.  Ry.  Co.  v.  Barger, 
(Ark.)  12  8.  W.  156. 

10.  On  qpio  warranto  to  oust  a  sheriff  from  of- 
fice, the  declarations  of  a  voter  after  he  has  voted, 
and  after  the  election  has  closed,  in  regard  to  bis 
qualifications,  are  not  in  derogation  of  any  exist- 
ing right,  and  cannot  be  admitted  in  evidence,  as 
against  interest.— Davis  v.  State,  (Tex.)  12  &  W. 

11.  In  an  action  for  the  death  of  a  locomotive 
engineer,  caused  by  the  track  being  out  of  line  and 
so  spread  that  the  cars  rolled  off,  a  statement  of  a 
track- walker  relative  to  the  condition  of  the  track, 
made  half  an  hour  before  the  accident,  to  the  section 
boss,  is  admissible  as  part  of  the  res^e8t<B.— Texas 
&  P.  Ry.  Co.  V.  Lester,  (Tex.)  13  8.  W.  958. 

12.  In  trespass  to  try  title,  evidence  of  declara- 
tions of  the  attorney  of  plaintiffs'  ancestor,  under 
whom  she  claims,  made  at  a  sale  of  the  ancestor's 
property  under  execution,  is  Inadmissible,— Morris 
V.  Balkham,  (Tex.)  12  S.  W.  870. 

Opinion  evidence. 

13.  The  evidence  of  a  witness  who  WM  s  fire- 
man on  the  engine  at  the  time  it  was  derailed,  and 
who  helped  to  construct  the  road,  was  admissible 
to  »how  the  liability  of  the  track  to  "fjet  out  of 
line"  at  that  point  by  reason  of  rain.— Fort  Worth 
*  Denver  a  R.  Ca  v.  Thompson,  (Tex.)  13  S.  W. 


14.  The  opinion  of  abrakemanwho  had  been  do- 
ing such  work  10  years  was  admissible  to  show 
the  cause  of  derailment,  it  appearing  that  he  was 
on  the  train  and  investigated  the  accident  at  the 
time  it  occurred.- Forth  Worth  &  Denver  0.  B. 
Co.  V.  Thompson,  (Tex.)  12  S.  W.  742. 

15.  The  opinion  of  a  witness,  as  to  whether  the 
plaintiff's  demand,  in  an  action  on  an  insurance 
policy,  was  based  on  a  fair  valuation  of  the  prop- 
erty, is  inadmissible. — liion  Fire  Ins.  Co.  v.  ^«rr, 
(Tex.)  12  S.  W.  45. 

16.  The  testimony  of  one  not  an  expert  is  in- 
competent to  prove  the  mental  condition  of  a  per- 
son whose  deposition  has  been  read  in  evidence,  at 
a  time  other  than  when  the  deposition  was  given, 
or  to  show  the  value  of  the  deponent's  testimony, 
—Howard  v.  BusseU,  (Tex.)  12  S.  W.  525. 

17.  The  question  as  to  whether  a  witness,  who 
beard  no  signal  of  an  ap!>roaching  train,  could  have 
beard  it  had  it  been  given,  calls  for  an  opinion 
merely,  and  is  properly  ruled  out. — Eskndge's 
Ex'r  V.  CincinnaU,  N.  O.  &  T.  P.  Ry.  Co.,  (Ky.)  19 
&W.680.  *         .x-^ 

Experts. 

18.  It  is  not  error  to  permit  an  expert  to  state 
nls  conctasions  from  facto  which  are  undisputed.— 
Fort  Worth  &  Denver  C.  R.  Co.  v.  Thompson,  (Tex.) 
12  8.  W.  743. 

10.  The  opinion  of  a  physician  as  to  the  nature 
and  extent  of  personal  injuries  is  admissible,  al- 
though formed  from  an  examination  made  two 
years  previous  to  the  trial.— Missouri  Pac.  Ry.  Co. 
V.  Callahan,  (Tex.)  12  8.  W.  8SS. 

Documents. 

20.  A  party  to  an  action  on  a  contract  cannot 
read  letters  purporting  to  have  been  written  by 
himself  te  the  other  party  as  evidence  'that  the 
contraot  was  as  he  claims,  in  the  absence  of  evi- 
dence that  the  other  party  received  and  acted  on, 
or  agnreed  to  act  on,  such  letters.— Orifflth  v.  Lake, 
(Tex.)  12  S.  W.  285. 

21.  The  exclusion  of  traced  copies  of  signatures 
Is  harmless  error,  where  autnenticated  photo- 
graphic  copies  of  the  same  signatures  are  already 
in  evidence.- Howard  v.  RusselL  (Tex.)  13  S.  W. 
526. 

Record  of  foreign  judgment. 

22.  In  prooeedings  by  heirs  to  set  aside  the  pro- 
bate of  a  will,  a  deoree  of  a  court  of  another  state 
will  be  admitted  to  show  the  adoption  of  a  peti- 
tioner by  deceased,  without  proof  as  to  the  law  of 
adoption  in  that  state;  there  being  no  proof  that 
the  court  had  not  jurisdicUon. —Brown  v.  Mltobell, 
(Tex.)  12  8.  W.  606. 

Ancient  instraments. 

28.  An  entry  on  the  minutes  of  a  Hasonlo  lodgra 
is  admissible  in  evidence,  where  It  is  30  years  old, 
the  presumption  being,  after  such  a  length  of  time, 
that  it  was  correctly  made.— Howard  v.  Bussell, 
(Tex.)  12  a  W.  526.* 

Competency. 

24.  In  support  of  the  theory  that  a  decedent  was 
a  brother  of  a  witness  who  does  not  bear  the  same 
name,  it  is  competent  to  show  that  decedent 
changed  his  name,  and  also  to  show  the  circum- 
stances that  Induced  such  change,  as  detailed  by 
himself  at  the  time  it  was  done. — Howard  v.  Rus- 
sell, (Tex.)  12  B.  W.  525. 

25.  Such  witness  testified  that  he  was  once  in- 
troduced by  decedent  to  a  third  person,  who  re- 
marked, "You  look  enough  alike  to  be  kin  folks," 
whereupon  decedent  replied,  "O,  no;  not  kin,  ex- 
actly. "  Held,  that  decedent's  reply  was  relevant 
to  the  issue  as  to  whether  he  was  witness'  brother, 
and  the  remark  which  eliolted  such  reply  was  ad- 
missible, in  order  to  make  it  Intelligible. — ^Howard 
T.  Russell,  (Tex.)  12  8.  W.  525. 

26.  Testimony  as  to  the  skill  of  a  physician 
who  had  tostified  in  the  case,  by  another,  who  knew 
him,  and  spoke  from  such  knowledge,  is  admissi- 
ble to  show  the  value  of  his  evidence. — Thompson 
V.  Ish,  (Mo.)  12  a  W.  510. 
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EXCEPTIONS,  BILL  OF. 

On  appeal,  see  Appeal,  S7-84. 

Settlement  and  signing. 

1.  In  IliBaonrl,  where  tbe  court  has  sdjonmed, 
after  making  an  order  allowing  a  certain  time  in 
which  to  file  a  bill  of  exceptions,  it  cannot  extend 
the  time  by  a  similar  order,  at  a  Bubseqpent  term, 
—State  T.  mu,  (Mo.)  12  S.  W.  340. 

3.  Carroll's  Civil  Code  Ky.  §  334,  provides  that 
"time  may  be  Klv6n  to  prepare  a  bill  of  exceptions, 
bnt  not  beyond  a  day  in  tbe  succeeding  term,  to  be 
fixed  by  the  court. "  An  amendment  of  May  13, 
1886,  provides  that  "if  the  ju(ige  of  said  court,  for 
any  cause,  does  not  preside  at  the  said  teon  of  the 
court,  or  no  court  is  held,  then  the  party  offering 
the  bill  of  exceptions  shall  have  until  the  next 
term  of  tbe  court  to  perfect  and  prepiu«  the  bill  of 
exceptions."  Held,  that  the  amendment  applies 
as  well  to  a  special  jadge,  legally  elected  to  try  a 
case,  as  to  the  regular  judge;  and  where  such  spe- 
cial judge  is  absent  at  tbe  d^  set  for  filing  a  bill 
of  exceptions,  when  it  is  tendered,  it  may  be  con- 
tinued to  tbe  next  term,  and  it  is  sufQcient  for  him 
to  sign  it  then.— McFarland  v.  Burton,  (Ky.)  13  S. 
W.  886. 

8.  Grim.  Code  Ky.  i  3S3,  provides  that  bills  of 
exception  in  criminaj  cases  shall  be  prepared,  set- 
tled, and  signed  as  in  civil  cases.  Civil  Code  Ky. 
{  887,  snbseos.  8,  S,  provide  that  if  the  bill  of  ex- 
oeptlODS  be  approved  by  the  judge  he  shall  sign  it, 
and,  it  not  approved,  he  shall  correct  it;  that  one 
objecting  to  the  judge's  corrections  may  file  his  ex- 
ceptions as  written,  if  attested  by  the  affidavits  of 
two  by-standers ;  and  that  where  a  trial  judge  does 
sot  preside  when  a  motion  for  new  trial  is  over- 
ruled tbe  bill  of  exceptions  may  be  certified  by  by- 
standers. Held,  that  where  a  trial  judge  refuses 
to  sign  a  bill  of  exceptions  it  may  be  certified  by 
by-standers.— Commonwealth  v.  Hourigan,  (Ky.) 
U  aw.  550. 

4.  ^here  a  bill  of  exceptions  signed  bv  the 
Dy-standers  is  allowed  by  the  judge  to  oe  filed,  but 
he  certifies  that  it  is  untrue,  and  it  is  supported  by 
affidavits,  there  being  no  counter-affidavits,  it  is  a 
sufficient  verification  of  tbe  facts,  within  Rev.  St. 
1870,  J$  8638-8610,  providing  that,  wlkere  the  judge 
refuses  to  sign  a  bill  of 'exceptions,  it  may  be 
signed  by  three  by-standers,  ana,  if  true,  be  shall 
allow  it  to  be  filed ;  but  when  be  refuses  to  allow 
It  to  be  filed,  and  certifies  that  it  is  untrue,  either 
party  may  take  not  exceeding  five  affidavits  as  to 
its  truth.— State  v.  Snyder,  (Mo.)  13  &  W.  869. 

ITecesBary  contents. 

5.  A  bill  of  exceptions  Is  insufficient  which 
merely  recites  that  the  testimony  objected  to  was 
offered,  and  falls  to  show  that  it  went  to  the  jury. 
—Jackson  v.  State,  (Tex.)  12  S.  W.  701. 

Excessive  Damages. 

See  Damages,  9-11 ;  New  Trial,  5,  6. 

EXECUTION. 

See,  also.  Attachment;  OarnisTiment;  Judicial 
Sales. 

Power  to  Issue. 

1.  A  sale  of  land  under  execution  issued  from 
the  court  of  common  pleas  is  valid,  as  Acts  Mo. 
1874,  establishing  that  court,  givo  it  all  the  powers 
of  a  court  of  record,  and  the  power  to  issue  execu- 
tions is  a  necessary  incident  to  suoh  courts. — ^Bai- 
ley V.  Winn,  (Mo.)  12  S.  W.  1045. 

Property  subject  to. 

2.  In  Arkansas,  the  husband's  right  of  curtesy 
in  bis  deceased  wife's  statutory  separate  estate  is 
subject  to  execution  for  the  payment  of  his  debts. 
—Stanley  v.  Bonham,  (Ark.)  12"  S.  W.  706. 

8.  Where  land  has  been  partitioned  among 
joint  tenants,  by  parol  agreement,  the  equitable 
title  in  the  different  parcels  vests  at  once  in  the 
persons  to  whom  the  same  have  been  allottea, — the 
legal  title  being  held  for  them,  respectively,  in 


trust :  and  an  execution  levied  on  a  parcel  thus  al- 
lotted to  one  of  the  joint  tenants,  to  satisfy  a  judg- 
ment against  another  of  them,  cannot  affect  the 
rights  01  the  one  in  whom  the  equitable  title  vests. 
— 4ycock  V.  Kimbrough,  (Tex.)  13  S.  W.  71. 

4.  Money  made  by  a  sheriff  on  an  execution 
may  be  appfied  to  the  payment  of  another  execu- 
tion which  he  holds  ^aiost  the  first  judgment 
CT«ditor.— Mann  ▼.  Kelsey,  (Tex.)  13  S.  W.  43. 

Claims  by  third  persons. 

6.  On  a  trial  of  the  right  of  property  in  certain 
horses,  levied  on  as  the  property  of  the  execution 
debtor,  it  appeared  that  tbe  levy  was  made  with- 
out actual  seizure,  by  giving  notice  to  one  B.,  "in 
charge  and  controlling  said  norses. "  Held,  under 
Rev.  St.  Tex.  arts.  4S88, 483»,  providing  that  in  su<A 
trials,  if  the  property  was  taken  from  the  posses- 
sion of  a  claimant,  the  burden  of  proof  shall  be  on 
plaintiff,  and  that  the  burden  shall  otherwise  be 
on  tbe  claimant,  that  it  was  error  for  the  court  to 
permit  the  sheriff's  return  on  the  execution  to  be 
amended  so  as  to  show  that  B.  had  cliargB  of  the 
horses  as  the  claimant's  agent,  solely  on  B.'s  dec- 
laration made  at  the  time  of  the  levy,  refusing  to 
bear  otiier  evidence,  and  rule  that  the  burden  was 
on  tbe  execution  plaintiff.— Pan  Handle  Nat.  Bank 
v.  Foster,  (Tex.)  13  &  W.  328. 

6.  The  statutory  remedy  by  which  a  claimant 
of  property  seized  under  judicial  process  as  the 
propertT  of  another  may  try  his  right  thereto  is 
not  exclusive,  and  he  may  sue  at  law  instead.— 
Lang  T.  Daogberty,  (^ex.)  13  S.  W.  39. 

Sale. 

7.  Where  several  witnesses  testify  that  a  sale 
under  execution  was  not  made  subject  to  a  certain 
mortgage,  and  it  appears  that  the  property  was 
sold  for  as  much  as  ft  would  probably  nave  brought 
if  unincumbered,  and  the  mortgagee  Immediately 
thereafter  conveyed  her  title  to  Uie  purchaser,  a 
finding  that  the  sale  was  not  subject  to  the  mort- 
gage is  justified.— Bryan  &  Brown  Shoe  Ckk  v. 
Block,  (Ark.)  13  a  W.  1078. 

8.  A  sale  on  execution,  under  a  judgment 
against  a  firm,  of  the  homestead  of  one  of  its  mem- 
bers, which  iHd  been  conveyed  before  the  judg- 
ment creditors  had  done  anything  to  fix  a  lien  on 
the  land,'  and  of  which  conveyance  they  bad  notice 
when  they  levied  their  execution,  will  not  be  en- 
joined, as  the  possession  of  the  grantee  will  not  be 
disturbed  by  tne  sale,  and  he  has  an  ample  remedy 
in  trespass  to  try  title.— Mann  v.  Wallls,  (Tex.)  12 
S.  W.  1123. 

9.  A  sale  vnder  execution  issued  against "  Will- 
iam V. "  on  a  judgment  rendered  against  H.  W. 
v.,  which  is  levied  on  the  property  of  H.  W.  V., 
whose  Christian  name  was  Hiram  Watklns,  is 
void ;  and  the  defective  execution  cannot  be  cured 
by  a  motion  to  amend  it,  made  after  the  aale. — Mor- 
ris V.  Balkham,  (Tex.)  13  &  W.  970. 

10.  A  purchaser  of  a  cotton  crop  at  execution 
sale,  "subject  to  landlord's  lien, "  has  the  right, 
but  is  not  bound,  to  gather  and  market  the  cotton, 
either  for  the  benefit  of  the  landlord  or  chattel  mort- 
gagees thereof;  and,  before  the  latter  can  recover 
any  judgment  against  him,  it  is  necessary  for  them 
to  show  that  there  was  in  his  hands  a  oalanoe  of 
the  net  proceeds  of  the  cotton  gathered  by  him, 
after  paying  the  landlord's  lien. — Davla  v.  Qold- 
berg,  (Tex.)  12  S.  W.  952. 

11.  A  purchaser  at  execution  sale  of  the  inter- 
est of  the  equitable  owner  of  an  undivided  one- 
half  interest  in  land  Is  entitled  to  a  decree  vesting 
the  title  in  him,  and  also  to  half  the  money  re- 
ceived from  the  sale  of  timber  cut  from  tbe  land. 
—Thorn  v.  Weatherly,  (Ark.)  12  S.  W.  159. 

13.  A  sale  of  land  under  an  execution  issued  and 
levied  after  the  detith  of  the  debtor  on  a  judgment 
rendered  agaiast  him  during  his  life-time  is  void- 
able.—Cain  V.  Woodward,  (Tex.)  13  B.  W.  819. 

13.  A  sale  of  land  on  an  execution  made  after 
the  return-day  thereof  is  a  nullity. — Gain  v.  Wood- 
ward, (Tex.)  12  S.  W.819. 

Return. 

14.  Under  Laws  Tex.  1873,  p.  309,  (Faacb.  Dig. 
art.  STT5,)  requiring  all  executions  to  be  made  re- 
turnable on  or  before  the  first  day  of  the  next  terai 
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of  court,' the  clerk  cannot,  .by  an  indorsement  "re- 
turnable In  sixty  days, "  make  the  writ  returnable 
after  the  expiration  of  the  statutory  limit.— Cain 
V.  Woodward,  (Tex.)  li  S.  W.  819. 

Sheriff's  deed. 

15.  Rev.  St.  Ma  i  3398,  provides  that  deeds  for 
property  sold  under  execution  shall  recite  "the 
names  of  the  parties  to  the  execution,  the  date 
when  issned,  the  date  of  the  Jud^rment^  order,  or 
decree,  and  other  particnlars,  as  recited  in  the  ex. 
ecntlob."  Held,  that  where  a  deed  for  property 
sold  on  execution  contains  the  names  of  the  parties 
to  and  date  of  the  execution,  and  the  date  and 
amount  of  judnient,  it  may  be  shown  by  evidence 
aliunde  that  the  jndgmentand  execution  were  spe- 
cial, and  against  the  property  sold.— Hall  v.  Elep- 
lig,  (Mo.)  13  8.  W.  Sr-J. 

16.  It  is  not  error  to  refuse  to  correct  a  sheriff's 
deed  by  maldoft  the  recitals  conform  to  the  judg- 
ment and  execution,  even  thoiwh  the  mistake  Is 
satisfactorily  shown.— Hall  t.  Elepiig,  (Mo.)  18  & 
W.  872. 

17.  A  deed  from  a  widow  to  the  heirs  of  her  de- 
ceased husband  will  not  prevail  A  against  a  sher- 
iff's deed  to  plaintiff,  executed  during  the  life  of 
the  husband,  though  not  recorded  until  after  the 
execution  of  the  deed  from  the  widow  to  the  heirs. 
—Bailey  v.  Winn,  (Mo.)  18  B.  W.  104& 

Belief  against  execution. 

18.  In  a  suit  to  enjoin  the  execution  of  a  writ  of 
restitution  issued  on  a  judgment  of  forcible  de- 
tainer, on  the  ground  that  such  judgment  did  not 
embrace  49  acres  of  which  it  was  proposed  to  put 
the  judgment  plaintiffs  into  possession  under  the 
writ,  the  description  in  that  judgment  is  not  con- 
trolling, but  deiendants  are  entitled  to  show  that 
by  former  conveyances  and  transactions  between 
the  parties  and  their  privies  such  a  construction 
should  equitably  be  put  upon  the  description  In  the 
judgment,  which  followed  the  description  in  the 
deeas,  as  would  embrace  the  19  acres  in  dispute, 
and  that  plaintiff  is  by  his  acts  precluded  from  de- 
nying the  correctness  of  nuch  a  construction. — 
Pardue  v.  James,  (Tex.)  13  S.  W.  1. 

EXECUTORS  AND  ADMINIS- 

TBATOBS. 

Appointment. 

1.  Where  a  ward  dies  owing  debts  and  owning 
property,  the  county  court  of  the  county  where  the 
death  occurred  has  jurisdiction  to  appoint  an  ad- 
ministrator of  the  estate,  though  the  guardian  has 
not  made  final  settlement.  — Alford  v.  Halbert, 
(Tex.)  13  S.  W.  75. 

Bonds — Liability  of  sureties. 

3.  Where  a  settlement  of  a  deceased  adminis- 
trator's accounts,  which  la  relied  upon  as  a  basis  of 
the  breach  of  his  bond,  is  made  before  the  appoiut- 
ment  of  bis  administrator,  neither  the  prlQclpal 
nor  Ms  administrator  is  legally  before  the  probate 
oourt  at  the  time  of  the  settlement,  and  the  judg- 
ment of  the  court  is  not  binding  upon  the  sureties 
in  the  bond.— Hecht  v.  Drake,  (Ark.)  13  8.  W.  706. 

S.  Until  the  judgment  of  a  probate  court  set- 
tling an  administrator's  accounts,  and  showing 
nothing  due  from  him,  is  overturned  in  a  court  of 
equity,  no  liability  rests  on  his  bondsmen. — Crouch 
V.  Edwards,  (Ark.)  12  S.  W.  1070. 

4.  In  an  action  by  a  widow,  against  her  de- 
eeased  husband's  administrator  de  b<mis  iion  for 
her  dower,  a  finding  that  the  husband's  adminis- 
tiator,  for  whom  the  widow  was  surety,  had  de- 
faulted, is  not  warranted  by  a  judgment  to  that  ef- 
fect rendered  in  an  action  by  the  husband's  cred- 
itors against  the  administrator  de  bonis  mm  alone, 
to  surcharge  the  administrator's  accounts,  as  such 
judgment  proved  nothing  against  the  sureties.- 
Crouch  V.  Edwards,  (Ark.)  12  8.  W.  1070. 

5.  Rev.  St.  Mo.  1879,  i  307,  making  publio  ad- 
ministrators "subject  to  the  same  duties,  penal- 
ties, provisions,  and  proceedings  as  are  enjoined 
upon  or  authorized  against  executors  and  adminis- 
trators by  this  chapter,  as  far  as  the  same  may  be 
appUoable, "  does  not  exclude  publlcadministrators 


and  thelir  sureties  from  tbe  benefits  of  chapter  66, 
section  8906  et  seq.,  providing  for  the  discharge  of 
sureties  on  ofBdal  bonds,  and  limit  them  to  the 
provisions  for  sureties  on  executors'  and  adminis- 
trators' bonds.— Bute  v.  Nolan,  (Mo.)  12  B.  W. 
1047. 

Settlement  and  aocountUig. 

0.  Under  Rev.  St.  Mo.  S  339,  providing  that  ex- 
ecutcn  and  administrators  shall  be  allowed  "all 
reasonable  charges  for  legal  advice  and  service, " 
an  executrix  is  entitled  to  attorney's  fees  for  de- 
fending Iter  final  settlement  in  the  probate  and  cir- 
cuit courts.— Jacobs  v.  Jacoln,  (Mo.)  12  B.  W.  457. 

7.  An  executrix  is  not  entitled  to  an  allowance 
for  oonmiiBsions  paid  her  agents  for  effecting  the 
sale  of  real  estate  of  her  testator,  beyond  tlie"  com- 
mission of  5  per  cent.  *  *  *  on  money  arising 
from  the  sale  of  real  estate, "  allowed  to  executors 
and  administrators  by  Rev.  St.  Ma  %  239. — Jacobs 
T.  Jacobs,  (Mo.)  13  B.  W.  457. 

8.  As  to  claims  arising  beforo  tbe  commenoe- 
ment  of  administration,  Rev.  St.  Tex.  art.  3081, 
provides  that  the  action  of  the  court  in  approving 
or  disapproving  sucli  a  claim  shall  have  the  force 
and  effect  of  a  final  judgment.  Articles  3193, 2198, 
provide  that  executors  and  administrators  shall  be 
allowed  all  reasonable  expensea|,  necessarily  In- 
ourred  by  them  in  the  administration,  which 
charges  shall  be  acted  upon  by  the  court  in  like 
manner  as  other  claims  against  the  estate.  Article 
3142  provides  that  tbe  court  shall  examine  the  final 
account  of  an  executor  or  administrator,  and  the 
vouchers  accompanying  the  same,  and,  after  hear- 
ing all  the  exceptions  and  objections  thereto,  and 
the  evidence  in  support  of  or  against  such  account, 
shall  restate  the  account  If  necessary,  and  audit 
and  settle  the  same.  Held,  that  these  provisions 
do  not  give  tbe  force  and  effect  of  a  final  judg- 
ment to  the  action  of  the  court  upon  expenses  of 
administration,  they  being  established  upon  ex 
parte  proceedings,  without  notioe  to  any  one  in- 
terested in  the  estate.— Richardson  v.  Kennedy, 
(Tex.)  13  S.  W.  319. 

9.  The  final  account  of  executors  contained  the 
following  items:  "Deo.  16,  Jake  Maurer,  t48.85; 
Aug.  13,  Maim  &  Colvin,  (43.90. »  One  of  the  ex- 
ecutors testified  that  one  of  them  "was  for  l>oard 
and  meals  furnished  myself  and  hands  while  at- 
tending to  business  for  the  estate ; "  and  that  the 
otlier  "was  for  board  and  feed  for  horses  while 
looking  after  stock  belonging  to  the  estate,  and 
also  for  feed  for  stock  while  attending  to  business 
fur  the  estate. "  Held,  that  neither  the  account 
nor  the  evidence  contained  the  specific  statements 
of  expense  required  by  Rev.  St.  art.  3193,  provid- 
ing that  such  charges  shall  be  made  in  writing, 
showing  specifically  each  item  of  expense,  and  the 
date  thereof.— Richardson  t.  Kennedy,  (Tex.)  13 
B.  W.  319. 

10.  The  final  account  of  executors  contained  this 
item :  "June  25,  to  O.  J.  Wiren,  stable  biU,  $188.84. " 
Tbe  evidence  showed  that  the  bill  was  for  keeping 
two  horses  belonging  to  the  estate,  and  accrued 
partly  before  and  partly  after  the  death  of  the  testa- 
tor, and  was  a  lien  on  the  horses;  thattherowasan 
Immediate  necessity  for  the  use  of  these  horses  in 
preserving  stock  belonging  to  the  estate,  and,  the 

Sarty  In  possession  refusing  to  release  them,  the 
cbt  was  paid  to  get  possession  of  them.  The  es- 
tate was  insolvent,  and  there  was  no  evidence  aa 
to  the  value  of  the  horses.  Held,  that  the  facta 
did  not  show  the  release  of  the  property  to  have 
been  so  much  for  the  benefit  of  the  estate  as  to 
make  it  proper  for  the  executor  to  procure  such 
release  by  paying  the  debt,  maldng  it  a  debt  of  the 
second  class,  whereas  it  was  one  of  the  third  or 
fourth  class.— Richardson  v.  Kennedy,  (Tex.)  13  S. 
W.  319. 

11.  An  executrix  who  has  accounted  for  the 
full  amount  received  by  the  compromise  of  a  note 
belonging  to  the  estate,  for  less  than  its  Invento- 
ried value  is  not  liable  for  more  than  is  thus  ac- 
counted for,  where  it  is  shown  that  tbe  compro- 
mise was  made  in  good  faith,  and  that  more  money 
was  realized  thereby  than  would  have  been  by  an 
attempt  to  enforce  the  payment  of  the  note. — Jacoba 
T.  Jacobs,  (Mo.)  13  B.  W.  457. 


Digitized  by 


Google 


1180 


INDEX. 


19.  Bev  St.  Ho.  J  280,  provides  that  opon  every 
settlement  the  executor  shall  show  that  every 
claim  for  which  disbursements  have  been  made  has 
been  allowed  by  the  court  according  to  law,  or 
shall  produce  such  proof  of  the  demand  as  would 
enable  the  claimant  to  recover  in  a  suit  at  law. 
Held  that,  upon  the  production  of  the  latter  proof, 
credit  will  be  allowed  for  the  disbursement,  thouKh 
the  voucher  forsuch  credit  was  notallowed  as  a  de- 
mand aKiiinst  the  estate.— JacnUi* » .  Jacobs,  (Uo.) 
12  B.  W.  467.  ^ 

Actions. 

13.  Where  the  petition  In  an  action  arainst  an 
administrator  on  a  note  of  his  intestate  fails  to  al- 
lege that  the  note  was  for  valuable  consideration, 
or  to  state  the  precise  date  of  the  transfer  to  plain- 
tiff, and  that  plaintiff  is  still  the  owner,  an  amend- 
ment curing  these  formal  defects  does  not  consti- 
tute a  new  cause  of  action  entitling  defendant  to 
plead  the  statute  of  limitations  prescribed  in  case 
of  failure  to  bring  suit  within  90  days  after  a  claim 
is  rejected  by  an  administrator.— Tolbert  t>  Mo- 
Bride,  (Tex.)  12  B.  W.  7B2. 

14.  Under  Rev.  Bt  Tex.  art.  2028,  providing  that 
the  memorandum  of  the  executor  or  administrator, 
indorsed  on  claims  presented  to  him,  may  be  given 
in  evidence,  to  prove  the  facts  stated  therein,  with- 
out proof  of  the  handwriting,  unless  the  same  is 
denied  under  oath,  where  the  note  sued  on  has  a 
rejection  Indorsed  with  defendant's  name,  without 
being  signed  as  administrator  of  the  estate  sued. 
It  sufficiently  proves  the  presentation  and  rejec- 
tion of  the  note  by  the  administrator,  in  the  ab- 
sence of  evidence  to  show  that  there  is  another 
person  bearing  the  same  name  tks  himself. — ^Tolbert 
V.  MoBride,  (Tex.)  12  S.  W.  762. 

15.  A  judgment  against  an  administrator  on  a 
note  given  by  his  intestate  is  not  invalidated  by 
failure  to  prove  that  he  is  the  administrator  of  the 
person  who  signed  the  note  sued  on,  where  there  is 
no  special  plea  that  he  is  not  the  administrator,  bat 
a  mere  general  denial.— Tolbert  v.  McBrlde,  (Tex.) 
12  S.  W.  762. 

16.  In  an  action  to  establish  a  claim  against  an 
intestate's  estate,  the  joinder  of  the  heirs  with  the 
administratrix  as  defendants  is  liarmless  error, 
where  the  judgment  is  against  the  estate  alons  - 
Jenkins  T.  Cain,  (Tex.)  12  S.  W.  1114. 

Administrator  de  son  tort. 

17.  That  the  widow  has  talien  possession  of  the 
community  property  is  not  sufBcient  to  authorize 
suit  against  her  on  a  note  of  her  deceased  husband. 
—Vela  V.  Ouena,  (Tex.)  12  8.  W.  1127. 

Sale  nnder  order  of  court. 

18.  Though  it  is  error  for  the  probate  oonrt  to 
•pprove  an  administrator's  execution  of  an  order 
of  sale,  without  learning  from  the  record  the  dis- 

Sosition  made  of  the  case  on  appeal,  yet,  if  the  or- 
er  of  sale  was  affirmed,  the  jurisdiction  to  execute 
It,  which  was  suspended  by  the  appeal,  was  re- 
stored.—Burgett  V.  Apperson,  (Ark.)  12  S.  W.  559. 

19.  Mansf.  Dig.  i  184,  requiring  that  lands  of- 
fered l^  an  administrator,  and  not  sold  for  want 
of  a  bid  equal  to  two- thirds  of  their  appraised  val- 
ue, shall  not  be  reoffered  within  12  months,  does 
not  require  a  new  order  of  sale,  as  judgment  has 
already  been  entered  as  required  by  seotdon  173, 
and  the  court  need  only  provide  anew  for  execution 
as  prescribed  by  section  174  et  seq.— Burgett  T. 
Apperson,  (Ark.)  12  S.  W.  659. 

20.  Under  Mansf.  Dig.  Ark.  H  170, 171,  provid- 
ing that  "lands  and  tenements  shall  be  assets  in 
the  hands  of  every  executor  or  administrator  for 
the  payment  of  the  debts  of  the  testator  or  intes- 
tate, "  and  that  if  any  person  die  intestate  as  to 
any  lands  or  tenements,  who  "shall  not  have  suf- 
ficient personal  estate  to  pay  his  debts,  it  shall  be 
the  duty  of  the  •  •  •  administrator  to  apply  to 
the  court  of  probate  by  petition,  *  •  *  contain- 
ing a  true  and  just  account  of  all  the  debts  of  the 
*  •  •  intestate  which  shall  have  come  to  his 
knowledge, "  where  an  application  is  made  to  sell 
lands  to  pay  the  expenses  of  administering  the  es- 
tate only,  it  must  be  made  to  appear  that  the  ex- 
penses were  incurred  in  the  course  of  administer- 
ing the  estate  to  pay  debts  due  personally  by  the 


deoedent,  and  U  no  debts  are  due  by  him  there  can 
be  no  sale  of  his  lands.— Mays  v.  Rogers,  (Ark.)  12 
aw.  579. 

21.  Where  an  heir,  claiming  ownership  of  a  lot 
sold  under  order  of  court  to  pay  the  debts  of  a  de- 
cedent, seelcs  to  have  the  sale  set  aside,  and  the 
executor  and  the  other  heirs  make  no  objection 
to  the  claimant's  effort  to  set  aside  the  order, 
save  by  a  denial  by  pleading  of  his  ownership,  they 
are  estopped  to  urge  that  the  order  of  sale  be- 
came final  when  the  term  at  which  it  was  entered 
expired.— Clreer  t.  Greer's  Adm'r,  (Ky.)  U  a  W. 
162. 

22.  Where  it  appears  that  an  heir  had  an  undivid- 
ed half  interest  in  lots  sold  underan  orderof  court  to 
pay  the  debts  of  a  decedent,  the  heir  cannot  be  com- 
pelled to  accept  one-half  the  proceeds  of  such  sals 
in  lieu  of  having  the  sale  set  aside,  nnless  it  be 
shown  that  the  land  was  indivisible. — (}reer  v. 
Greer's  Adm'r,  (Ky.)  12  B.  W.  152. 

28.  In  Arkansas,  a  private  sale  of  land  by  an  ad- 
ministrator, upon  order  of  the  probate  court,  is 
not  void  when  confirmed. — Apel  v.  Kelsey.  (Arlc) 
18  aw.  703. 

24.  Where,  after  a  sale  under  order  of  court  of 
a  decedent's  land  to  pay  his  debts,  an  heir  makes  a 
claim  of  ownership  to  one  of  the  lots,  and,  on  an 
applicatioA  to  set  aside  the  order  of  sale,  the  issue 
of  ownership  is  made  and  tried,  the  objection  that 
no  summons  was  issued  on  the  amended  petition, 
which  asked  for  the  sale  of  that  lot^s  waived.— 
Greer  v.  Greer's  Adm'r,  (Ky.)  12  8.  W.  153. 

26.  A  representation  by  an  administrator,  in  an 
application  to  have  his  bond  reduced,  that  all  the 
estate  was  distributed  except  the  money  in  his 
hands,  does  not,  where  the  facts  are  otherwise,  de- 
prive the  court  of  power  to  order  a  sale  of  the  land 
belontnng  to  the  estate.— Lee  T.  Henderson,  (Tex.) 

26.  An  order  directing  ail  of  decedent's  land  to 
be  divided  between  his  widow  and  son,  may  be  re- 
voked at  any  time  before  partition  is  actually 
made  and  any  portion  of  the  land  ordered  to  be  sola 
for  thepayment  of  debts.— Lee  v.  Henderson,  (Tax.) 

87.  After' a  decree  nnder  Aot  Tex.  Ans.  9, 18?6, 
(Laws  15th  Leg.  117,)  providing  for  the  distribu- 
tion of  decedent's  estates  after  13  months  from  the 
issue  of  letters,  aM  the  retention  by  the  executor 
of  sufficient  assets  to  pay  all  debts  that  have  been 
or  may  yet  be  established,  the  court  lias  no  author- 
ity to  order  a  sale  of  any  of  the  property  so  parti- 
tioned for  the  payment  of  debts,  upon  the  amount 
retained  proving  insufficient.— Henderson  v.  Lind- 
ley,  (Tex.)  12  S.  W.  979. 

Allowance  to  widow  and  minor  ohildren. 

28.  Under  the  Texas  statute  allowing  to  the 
widow  and  minor  children  of  a  decedent  who  have 
no  property  adequate  to  their  maintenance  one 
year's  support  from  decedent's  estate,  a  minor  son 
Is  entitled  to  such  allowance,  though  he  is  earning 
wages  sufficient  for  his  support,  and  is  allowed  to 
appropriate  them  to  his  own  use.  —  Cooper  v. 
Pierce.  (Tex.)  19  S.  W.  211. 

29.  Under  the  provision  making  it  the  dnty  of 
the  court  to  allow  to  the  widow  and  children  a 
certain  sum  in  lien  of  exempt  property  not  exist- 
ing in  kind,  the  value  of  existing  exempt  property 
turned  over  in  kind  cannot  be  deducted  from  the 
sum  allowed.— Cooper  v.  Pierce,  (Tex.)  18  S.  W. 
211. 

Probate  practice. 

80.  An  order  of  the  probate  court  anthorlstng 
an  administrator,  on  his  ex  parte  peUtion,  to  rtt- 
iinquish  land  belonging  to  the  estate  of  his  dece- 
dent to  the  vendor  thereof,  upon  the  latter>B  sur> 
render  of  the  notes  given  for  the  purchase  money, 
does  not  operate  to  divest  the  title  of  the  estate 
and  vest  it  in  the  vendor,  sinoe  it  is  not  binding 
upon  him ;  and  a  deed  made  pursuant  to  such  or> 
der  after  the  administrator's  removal  cannot  pass 
any  title.— Bender  v.  Bean,  (Ark.)  18  a  W.  180. 

Foreign  administrators. 

81.  A  judgment  on  a  promissory  note  recovered 
against  an  administrator  appointed  in  another 
state  f  urnishds  ne  riirht  of  action  aeainst  an  ad- 
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ministrator  appointed  in  Texas,  where  it  is  not 
shown  that  assets  of  the  former  ever  came  into  th<i 
latter's  hands.— Carrigan  ▼.  Semple,  {lex.)  13  S. 
W.  178. 

EXEMPTIONS. 

From  taxation,  see  Taxation,  4. 

What  exempt. 

1.  Kev.  Bt.  Tex.  art.  2337,  resemng  to  persons 
not  constituents  of  a  family,  as  exempt  from  at- 
tachment, all  tools,  apparatus,  and  books  belong- 
ing to  any  trade  or  profession,  applies  to  property 
owned  and  held  in  partnership,  as  well  as  to  prop- 
erty owned  in  severalty.— St.  lionis  Type  Foundry 
V.  International  Live-Stock  JToomal  Flint.  &  Fub. 
Ca,  iTex.)  13  S.  W.  842. 

Who  entitled  to. 

2.  One  temporarily  residing  In  another  state, 
who  has  a  domicile  in  Arlatnsas,  may  claim  his  ex- 
emption from  sale  of  personal  property,  allowed 
nnder  Const.  Ark.  1874,  art.  9,  S  1,  to  residents  of 
the  sUte.— Birdsong  v.  Tuttle,  (Ark.)  12  S.  W.  158. 

Experts. 

See  Exridmee,  18, 19. 

FAIiSE  IMFBISONMENT. 

When  action  lies. 

Cnder  Code  Crim.  Froo.  Tex.  tit.  6,  a  I,  re- 
quiring that  a  person  arrested  without  a  warrant 
shall  have  an  immediate  hearing  before  the  near- 
est magistrate,  where  the  petition  in  an  action  for 
false  imprisonment  allegea  that  plaintifl  was  ar- 
rested-without  warrant,  and  was  imprisoned  with- 
out an  examination,  and  these  allegations  are  not 
contradicted,  a  judgment  for  defendants  cannot  be 
sustained.— Newby  v.  Gunn,  (Tex.)  12  S.  W.  67. 

FALSE  FBETENSES. 

Criminal  prosecution. 

Where  false  slatements  by  which  mone^  Is 
obtained  manifestly  relate  to  existing  facts,  they 
will  support  aa  indictment  for  obtuning  money 
under  false  pretenses,  though  the  acoosed  promised 
to  do  certain  things  in  the  future  with  the  money. 
—Commonwealth  v.  Uoore,  (Ey.)  13  &  W.  1068. 

Fees. 

Of  elerk  of  court,  see  Clerk  of  Court,  1-& 

FENCES. 
Removal. 

In  an  sotton  for  damages  for  the  removBl  of 
a  certain  fence,  where  it  appears  that  defendant 
had  originally  erected  the  fence  on  plainUfTs  land 
under  the  mistaken  belief  that  he  was  building  it 
on  his  own  land,  plaintiff,  in  order  to  maintain  nis 
action,  must  show  that  he  did  not  consent  to  the 
fence  being  placed  on  his  land,  or  that  ha,  as  well 
as  defendant,  was  mistaken  as  to  the  location  there- 
of .—Long  v.  Cude,  (Tex.)  13  S.  W.  887. 

FEBBY. 

License. 

Where  one  runs  a  free  skiff  within  a  mile  of 
a  licensed  terry,  as  an  inducement  to  trade  at  his 
store,  he  is  not  liable  to  p^  the  penally  Imposed 
by  Uansf.pig.  Ark.  {  8S35,  for  running  a  ferry  for 
money  or  Other  valuable  thing  without  obtaining  a 
license,  where  there  was  no  agreement  to  trade  at 
defendant's  store  by  tbe  parties  ferried,  and  no 
money  paid  by  them. — Kiinn  v.  Cotton,  (Ark.)  13 
&  W.  157. 

Fires. 

See  Anon. 

Liability  for,  see  Botirood  Companieg,  47-64. 


FIXTUBES. 

What  are. 

The  poles,  wires,  and  lamps  erected  in  the 
streets,  for  lighting  purposes,  by  an  electric  light 
company,  are  real  property.— Keating  Implement 
&  Machine  Co.  v.  Marshall  Eleotrio  Li^tft  &  Power 
Ca.  (Tex.)  13  S.  W.  489. 

Foreclosure. 

Of  mortgages,  see  Chattel  Mortgages,  10,  U ;  Mort- 
gages, 6-18. 

FOBGEBY. 

What  constitutes. 

1.  A  writing  reading, "  Mrs.  A.  C.  Neal ;  Please 
send  my  diploma  to  me  by  this  young  man.  W.  W. 
WoLTB,  "—the  dinloma  referred  to  being  an  instru- 
ment Issued  to  WoUe  by  an  educational  Institution, 
—is  the  subject  of  forgery,  under  Pen.  Code  Tex. 
arts.  431,  488,  declaring  it  forgei7  to  make  a  false 
instrument,  which  if  true  would  "have  transferred 
or  affected  "  property,— Alexander  v.  Htate,  (Tex.) 
iaaw.695.  .V        / 

Indictment. 

3.  Under  an  indictment  charging  that  defend- 
ant did  willfully  and  feloniously  make,  write,  sign, 
and  forge  the  name  of  C.  to  a  paper,  etc.,  defend- 
ant could  be  convicted  though  he  himself  may  not 
have  signed  the  paper,  if,  being  present,  he  caused 
it  to  be  8igned.--Hughe8  v.  Commonwealth,  (Ey.) 
12S.  W.  ^.  "    ' 

5.  The  indictment  set  out  the  Instrument  al- 
leged to  have  been  forged  as  follows:  "Mrs.  A.  O. 
Neal:  Please  send  my  diploma  to  me  by  this  young 
man,  (meaning  T.  8.  Alexander. )  [BignedJ  W.  W. 
WoLFB. "  Held,  that  the  words  in  parentheses,  in- 
serted by  tbe  pleader  by  waj  of  innuendo,  do  not 
constitute  a  variance,  and  the  instrument  wasprop- 
erly  admitted  in  evidence,— Alexander  r.  State. 
(Tex.)  13  S.  W.  596. 

4.  An  indictment  charging  that  defendant,  for 
the  purpose  of  defrauding  the  oommonwealth, 
made,  forged,  uttered,  and  put  a  survey  plat  and 
certiflcate,  purporting  to  have  been  made  by  him, 
under  an  order  of  the  oourt,  as  county  surveyor, 
for  one  E.,  wfaiob  survey  was  in  fact  never  made, 
charges  the  crime  of  forgery,  since,  under  Gen. 
St.  Ky.  a  109,  §S  3,  8,  suoh  writing  would,  if  genu- 
ine, have  entitled  B.  to  a  patent  to  tbe  land  there- 
in described.— Commonwealth  v.  Wilson,  (Ky.)  12 
8.  W.  264.  1  \-*  ' 

6.  An  indictment  charging  that  defendant,  for 
the  purpose  of  defrauding  the  commonwealth,  ut- 
tered, made,  and  forged  a  survey  plat  and  certifi- 
cate purporting  to  have  been  made  by  him  under 
an  order  of  the  court,  as  county  surveyor,  for  one 
O.,  which  suQrey  was  in  fact  never  made,  but 
which  was  certified  to  the  land-office,  and  a  patent 
issued  thereon  to  G.,  charges  the  crime  of  forgery. 
—Commonwealth  v.  Howard,  (Ky.)  12  8.  W.  265. 

6.  An  indlotmentf  or  forgery,  charging  that  de- 
fendant did  willfully  and  feloniously  make,  write, 
sign,  and  forge  the  name  of  C.  to  a  paper  purport- 
ing on  its  face  to  be  a  promissory  note  of  said  C.  to 
S.,  and  that  said  name  was  so  signed,  made,  writ- 
ten, and  forged  by  him  without  knowledge,  con- 
sent, or  authority  of,  and  with  intent  to  perpetrate 
a  fraud  on,  said  C.  and  S.,  and  setting  out  the 
words  and  figures  of  the  note,  is  suiHcient. — ^Hughes 
V.  Commonwealth,  (Kv.)  lii  8.  W  209. 
Instru'otlonB. 

7.  On  a  trial  for  forgery  of  an  order  for  money, 
the  evidence  showed  that  defendant,  who  was  an 
ignorant,  illiterate  fellow,  applied  to  the  drawee 
of  the  order  for  the  loan  of  money  to  buy  a  coffin, 
in  which  to  bury  his  mother,  which  was  refused. 
The  alleged  drawer  of  the  order  testified  that  de- 
fendant applied  to  him  for  the  purchase  money  of 
the  coffin,  and  he  advised  him  to  apply  to  the 
drawee.  Defendant  left,  and  shortly  afterwards 
presented  the  alleged  forged  order  to  the  drawee, 
who  paid  the  same.  The  drawer  testified  that  he 
did  not  sign  the  order,  nor  authorize  the  defendant 
to  sign  his  name  thereto.    Held,  tliat  under  the  ev- 
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idenoO'the  conrt  should  have  given  in  charge  to  the 
jury  article  441,  Pen.  Code  Tex.,  which  provides 
that,  when  the  person  making  or  altering  an  in- 
strument In  wrlUng  acts  under  an  authority  which 
he  has  good  reason  to  believe,  and  actually  does 
believe,  to  be  sufficient,  he  is  not  guilty  of  forgery, 
though  the  authority  lie  in  fact  Insufficient  or 
void.— BweetT.  Sute,  (Tex.)  12  S.  W.  690. 

Former  Jeopardy. 

See  Criminal  Law,  5-7. 

FOBNIOATION. 

Evidence. 

On  an  Indictment  for  fornication,  alleging 
that  the  parties  "lived  together"  in  fornication,  ev- 
idence that  the  male  defendant  was  a  porter  on  a 
train  from  M.  to  T. ;  that  he  lived  in  M.,  where  he 
rented  a  room,  kept  liis  dothes,  and  had  his  washin  g 
done,  boarded  at  a  hotel,  and  pdld  a  street  tax;  but 
that  he  staid  In  T.  during  the  time  his  train  laid 
over  there,  which  was  from  9 :  20  p.  M.  to  0  A.  M. 
every  night;  and  that  defendants  had  habitual  car- 
nal intercourse  with  each  other  at  T._,  without  llv- 
ingtogether, — is  not  sufficient  to  sustain  the  charge. 
—Thomas  v.  State,  (Tex.)  12  ft  W.  1098. 

Franchise. 

See  BaUroad  Companle*,  1-4. 

Fraud. 

See  Deceit;  Fraudulent  Conveyancet- 
Evidence  of,  see  NegoUtible  Instruments,  2, 8. 

FBAUDS,  STATTJTB  OF. 

Parol  partition  of  land,  see  Partition,  1. 

Agreements  relating  to  land. 

1.  The  rule,  that  land  belonging  to  «  partner- 
ship is,  under  some  olrcumstanoes,  treated  in 
eqtuty  as  personail  property,  applies  only  to  the 
administration  and  adjustment  of  partnership  af- 
fairs, and  in  no  way  abrogates  the  law  requiring 
transfers  of  land  to  be  in  writing. — Carotners  v. 
Alexander,  (Tex.)  12  S.  W.  4. 

2.  Where  conveyances,  absolute  on  their  face, 
are  only  intended  as  security  for  a  debt  which  is 
also  secured  by  chattel  mortgages,  but  the  latter 
are  released  on  the  parol  Mreement  of  the  debtor 
to  release  his  laterestsln  the  land,  and  it  appears 
that  the  consideration  for  the  promise  is  an  ade- 
quate one,  that  the  price  of  the  land  was  fixed  by 
arbitration,  and  that  the  tranlkction  Is  In  all  re- 
spects fair,  the  debtor  will  not  be  allowed  to  in- 
voke the  statute  of  frauds  in  an  action  to  cancel 
the  deeds,  but  they  vrill  be  left  to  carry  the  estate 
in  fee  as  they  purport  to  do.— Bazemore  v.  MuUins, 
(Airk.)12S.W.474. 

8.  J.  and  K.  entered  Into  an  agreement  with  B. 
and  wife  to  establish  title  in  the  wife  to  certain 
land,  and  to  receive  halt  of  the  land  for  their  serv- 
ices. Thev  performed  their  part  of  the  contract, 
but  B.  and  wife  died  without  conveying  any  land 
to  them,  except  such  conveyance  as  was  contained 
in  the  contract.  Held  that,  the  contract  having 
been  executed  by  J.  and  K.,  they  were  authorized 
by  it  to  convey  their  interest,  and  such  conveyance 
was  sufficient  to  nass  tltle.--Carother8  ▼.  Alexan- 
der, (Tex.)  13  8.  w.  4. 

4.  J .  and  K.,  composing  the  partnership  firm  of 
jr.  &  Co.,  owned  together  a  one-half  interest  in  the 
land.  The^  divid^  their  interest  into  twelfths, 
each  claiming  three- twelfths  of  the  undivided 
whole.  Soon  after  they  took  into  the  firm  two 
other  partners,  with  the  verbal  agreement  that 
the  new  firm  under  the  old  name  snould  own  one- 
half  of  their  iyjnt  Interest,  or  three-twelfths  of 
the  whole.  Subsequently  a  corporation  was  formed 
of  all  the  old  firm  except  K.,  who  withdrew  wltb 
his  Interest.  By  veibal  agreement  it  wm  under- 
stood that  the  corporation  succeeded  to  aU  the  m- 
terest  of  the  partnership.    The  corporation  be- 


coming Insolvent,  assigned,  and  the  assignee  sold 
and  conveyed  its  Interest  In  the  land  to  K.  and 
plaintiff.  K.  then  also  deeded  to  plaintiff.  Some 
time  after  this  J,,  as  president  of  the  corporaticm, 
deeded  the  corporate  Interest  to  defendants,  and 
also  deeded  to  them  his  individual  interest  ueli, 
that  the  corporation  acquired  nothing  under  it* 
verbal  conveyance,  and  conveyed  nothing  by  its 
transfers;  that  the  deed  of  its  assignee  to  plaintilt 
was  void.— Carotbers  v.  Alexander,  (Tex. )  12  RW.! 

5.  An  alleged  extension  of  a  lease  of  two  see- 
tions  of  land  did  not  refer  to  the  former  lease,  nor 
depend  upon  it  ITew  lessees  were  introduced,  and 
only  one  of  the  sections  of  land  was  Included.  The 
terms  were  changed,  and  longer  time  and  new  priv- 
ileges granted.  Seld,  in  an  action  by  the  lessor 
to  recover  the  land,  that  it  was  not  an  extension, 
but  a  new  contract,  and,  being  within  the  statute 
of  frauds,  was  not  binding,  unless  signed  by  the 
lessor.— Bullls  v.  Noyes,  (Tex.)  12  S.  W  397. 

Promise  to  answer  for  debt  of  another. 

6.  Under  Oen.  St.  Ky.  c.  22,  %  1,  which  provides 
that  "no  action  shall  be  brought  to  charge  any  per- 
son" upon  a  promise  to  answer  for  the  debt  of  an- 
other, unless  the  promise, "or  some  memorandum  or 
note  thereof,  be  in  writing,  and  signed  by  the  party 
to  be  charged  therewith,  or  by  his  authorized 
agent,  "a  surety  is  not  liable  on  a  note  to  which  Us 
name  was  written  by  another,  upon  mere  verbal 
authority.— Simpson  t.  Commonwealth,  (Ky.)  U 
8.  W.  680. 

7.  An  oral  promise  by  defendants  made  to  se- 
cure the  payment  of  a  draft  which  represents  an 
undisputed  debt  due  them  from  the  acceptors,  to 
pay  plaintUf  for  work  done  for  the  drawer.  Is 
without  consideration,  and  void  as  a  collateral 
undertaking,  within  the  statute  of  traods.— Eil- 
longh  V.  Payne.  (Ark.)  12  a  W.  827. 
Pleading 

8.  The  statute  of  frauds  Is  available  as  a  de- 
fense In  trespass  to  try  title  though  not  pleaded, 
under  Rev.  St.  Tex.  art.  4793,  providing  that  under 
the  plea  of  not  guilty  the  defendant  may  give  in  evi- 
dence any  lawful  defense,  except  that  of  limita- 
tion  Johnson  v.  Flint,  (Tex.)  12  S.  W.  1120. 

FRAUDULENT  CONVEY- 
ANCES. 

Who  are  creditors. 

1.  In  determining  whether  a  gift  of  land  was 
void  as  against  creditors,  on  the  ground  that,  at 
the  time  of  making  the  conveyance,  the  grantor 
did  not  retain  sufficient  property  to  pay  his  liabili- 
ties, he  will  not  be  considered  to  have  been  a  debt- 
or to  a  person  who  at  that  time  was  his  judgment 
debtor,  out  who  afterwards  sued  him,  and  recov- 
ered judgment  for  money  paid  under  false  repre- 
sentations.—Sanders  V.  LoKue,  (Tenn.0  12  S.  W. 
723. 

Conveyanoe  of  exempt  property. 

2.  A  conveyance  of  a  homestead,  which  is  not 
subject  to  a  lien  of  a  judgment,  nor  to  sale  under 
execution,  though  made  with  a  bad  motive,  is  not 
fraudulent  as  to  creditors.— Began  v.  Cleveland, 
(Ark.)  12  B.  W.  159. 

8.  Where  «  man  conveys  to  his  wife  property 
in  which  he  is  entitled  to  a  homestead,  and  the 
value  of  the  property  conveyed  is  less  than  the 
amount  he  is  entitled  to  hold  under  the  homestead 
law,  such  conveyance,  even  though  made  with 
fraudulent  intent.  Is  no  Injury  to  the  grantor's 
creditors,  and  will  not  be  set  aside  at  their  in- 
stance— Whayne's  Ex'r  v.  Morgan,  (Ky.)  18  &  W. 
128.  o     1  -«  / 

What  constitates. 

4.  In  an  action  to  set  aside  a  sale  o^iroods  as  in 
fraud  of  creditors,  it  nppasred  that  thedebtor  Was 
insolvent;  that-fie  was  indebted  to  defendant;  and 
that  he  sold  the  goods  to  defendant  for  their  fair 

Srioe,  the  excess  over  the  amount  which  he  owed 
efendant  being  paid  to  atbiM  peison  fordistiibn- 
tlon  among  certain  creditors  other  than  pUintifts. 
It  was  found  as  a  faet  that  the  debtor  intended  to 
hinder  payment  of  plaintiffs'  debts,  and  that  de- 
fendant dinew  or  ought  to  have  known  of  the  in- 
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tent    Held,  that  the  aale  would  be  set  aside  as 

fraudulent.— Willis  v.  Yates,  (Tex.)  IS  8.  W.  233. 

5.  Testimony  of  a  grantee  of  an  insolvent  that 
be  had  never  been  in  possession  of  or  seen  the  laqd 

S anted,  and  knew  nothing  of  its  condition,  alid 
at  the  grantbr  continued  to  collect  the  vents,  in 
connection  with  eyidenco  that  grantor  and  grantee 
were  related,  and  that  the  conveyande  was  made 
shortly  before  the  grantor's  failure,  justifies  a  find- 
ing that  the  conveyance  was  traudulent,  and  cred- 
itors of  the  grantor  may  hold  one  to  whom  the 
grantee  has  Conveyed  the  land,  and  who  still  owes 
therefor,  as  garnishee. — Brvan  &  Brown  Shoe  Co. 
▼.  Block,  (Arts.)  12  S.  W.  1073. 

6.  In  an  action  by  the  beneficiary  In  a  trust- 
deed  to  recover  the  proceeds  of  the  property,  which 
has  been  sold  on  attachment  against  the  grantor 
in  the  deed,  an  instruction  that  •  deed  of  trust  is 
void  as  against  other  creditors,  if  any  part  of  the 
debt,  to  secure  which  it  is  given,  is  fictitious,  is 
erroneous  where  the  pleadings  do  not  allege  that 
the  deed  conveyed  all  the  debtor's  property.— Blair 
V.  Finlay,  (Tex.)  12  B.  W.  988. 

Instmotions. 

7.  On  the  question  whether  a  transfer  of  prop- 
erty was  voluntary,  and  therefore  in  fraud  of  cred- 
itors, a  charge  that  "if  the  jury  believe  that  F.  [the 
debtor]  transferred  the  property  to  F.  without  a 
Taluable  consideration,  and  that  P.  was  then  in 
debt,  and  did  not  have  property  besides  that  trans- 
ferred to  F.  enfficient  to  pay  his  debts  then  out- 
standing, and  that  V.  had  knowledge  of  such  debts 
at  the  time  said  purchase  was  made,  and  that  said 

Eurchase  was  ^thout  consideration  valuable  in 
LW,  you  will  find  for  the  plaintiff, "  is  misleading. 
—Pan  Handle  Nat.  Bank  v.  Foster,  (Tex.)  12  a  W. 

ass. 

Oongideration. 

8.  In  an  aotion  by  a  creditor  to  set  aside,  for 
fraud,  a  bill  of  sale  executed  by  the  debtor  to  a 
relative,  an  instruction  that,  if  the  consideration, 
or  any  part  of  it,  alleged  to  have  been  paid  by 
the  vendee  for  the  goods  was  unreal  and  fictitious, 
the  transfer  would  be  fraudulent,  was  properly 
given.— Brasher  t.  Jemlson.  (Tex.)  12  S.  W.  809. 

9.  Instructions  that,  if  the  consideration  real- 
ly existed  to  the  amount  alleged,  and  the  goods 
were  transferred  upon  that  consideration,  the 
transfer  would  be  valid,  unless  the  valne  of  the 
goods  was  greater  than  that  amount,  and  that,  if 
any  portion  of  the  debt  alleged  by  the  vendee  to 
constitute  the  consideration  of  the  sale  did  not  ex- 
ist, or,  having  once  existed,  had  been  pedd  in 
whole  or  in  part,  the  conveyance  would  be  fraudu- 
lent, were  properly  given. — Brasher  v.  Jemison, 
(Tex.)  12  S.  W.  809.  ' 

Change  of  possession. 

10.  Invoices  made  by  an  insolvent,  covering  his 
entire  stock,  and  attached  to  bills  of  sale  which 
were  accepted  as  payment  by  an  attorney  of  al- 
leged creditors,  will  not  defeat  a  subsequent  at- 
tachment, where  it  does  not  appear  that  the  goods 
were  so  described  or  Separatee!  as  to  Identify  those 
sold  each  creditor.— Moss  v.  Sanger,  (Tex.)  12  S. 
W.  616;  Froiberg  v.  Same,  Id.  1186;  Golden  v. 
Same,  Id. 

U.  A  finding  that  the  goods  were  not  so  sep- 
arated and  described  will  not  be  disturbed,  on 
appeal,  where  it  appears  that  the  goods  were  left 
as  usually  arranged  in  the  store,  without  marks 
to  distinguish  those  of  each  purchaser,  the  several 
purchasers  frequently  having  goods  of  the  same 
^nd,  and  the  evidence  not  being  wholly  consist- 
ent— Moss  v.  Sanger,  (Tex.)  12  8.  W.  616:  Frei- 
berg V.  Same,  Id.  1186;  Golden  v.  Same,  Id. 

Knowledge  of  grantee. 

la  Purchasing  property  from  an  insolvent  debt- 
or, and  paying  for  it  with  a  negotiable  note, 
la  not  fraudulent  as  to  creditors  unless  the  pur- 
chaser had  notice  of  the  fraudulent  intent  of  the 
debtor,  or  knew  of  such  facts  as  would  out  a  man 
ot  ordinary  prudence  on  inquiry,  and  unless  snoh 
inqairy  would  have  resulted  in  finding  out  that 


the  transfer  was  fraudulent.  —  Hadook  y.  Hill, 
(Tex.)  1?  S.  W.  974. 

Bights  of  oredltoTs. 

18.  Attaching  creditors  cannot  contest  the  pay- 
ment of  judgments  against  the  debtor  where  thmr 
have  ooosented  to  an  order  of  distribution  spea- 
fying  those  judgments  as  among  those  to  be  paid. 
—Bryan  jt  Brown  Shoe  Co.  v.  Blook,  (Ark.)  18  & 
W.  1073. 

14.  Attaching  creditors  cannot  complain  of  a 
previous  sale  of  a  portion  of  the  debtor's  property, 
under  exeoutions  on  judgments  by  confession,  ob- 
tained by  other  creditors,  the  proceeds  of  such 
sale  being  prorated  among  the  latter,  on  the  ground 
that  one  of  them  held  a  mortgage  to  secure  her 
claim  on  the  property  sold,  unless  the  sale  resulted 
in  injury  to  the  attaching  creditors,  as  it  lightened 
the  burden  on  the  attached  property. — ^Bryan  & 
Brown  Shoe  Ck>.  y.  Block,  (Ark.)  19  a  W.  IWi. 

Bights  of  purchasers. 

1&  Where  a  judgment  debtor  conveys  land  to 
his  wife  and  children  for  a  recited  consideration, 
a  part  of  which  is  paid,  and  the  vendees  are  in  aot- 
uu  possession  for  seven  years,  suoh  possession  is 
presumed  to  be  with  the  legal  title,  and  the  con- 
vevanoe  cannot  be  attacked  for  fraud. — Welckerr. 
Staples,  (Tenn.)  18  B.  W.  840. 

Action  to  set  aside. 

16.  Where  a  creditors'  bill  is  brought  to  sobiedt 
land  to  the  debts  of  a  husband,  an  answer  which, 
though  claiming  a  homestead,  does  not  allege  ocon- 
pation,  or  intent  to  occupy,  as  such,  is  good  on  de- 
mnrrer,  where  it  shows  that  the  wife,  at  marriage, 
owned  certain  land  which  was  sold  on  promise  of 
ber  husband  to  convey  to  her  other  land,  and  that 
aooordingly  he  purchased  the  land  in  ouestlon  and 
had  the  same  conveyed  to  her,  without  fraud,  be- 
fore plaintUt'B  execution  issued.— Head  v.  Strauss, 
(Ky)  18  8.  W.  670. 

17.  On  attachment  of  certain  property  as  that 
of  plaintiffs'  judgment  debtor,  deiendant  claimed 
it  under  a  conveyance  from  the  debtor,  which  plain- 
tiffs alleged  was  fraudulent.  The  conveyance  was 
of  a  stock  of  goods,  and  accounts,  made  at  a  time 
when  defendant  knew  the  debtor  to  be  insolvent, 
gave  defendant  power  to  carry  on  the  business  in 
his  discretion,  and  was  made  to  secure  cert<>'n 
debts  of  the  grantor  mentioned  in  it,  and  the 

Santor  supposed  that  the  property  conveyed  was 
rgely  in  excess  of  suoh  debts.  Held,  that  the 
question  of  fraud  in  such  conveyance  should  have 
been  submitted  to  the  jury.— Haasv.Exaus,  (Tex.) 
18S.  W.894. 

18.  But  it  was  proper  .to  refuse  to  declare  such 
conveyance  void  in  law. — Haas  v.  Eraus,  (Tex.)  18 
a  W  SW. 

19.  Where  a  petition  alleges  that  one  of  the  de- 
fendants bought  certain  real  estate,  and  had  the 
same  conveyed  to  hia  wife  for  the  purpose  of  de- 
frauding hiscreditors,  and  the  evidence  shows  that 
the  land  was  purchased  by  such  defendant's  father, 
who  conveyed  it  to  the  wife,  the  plaintiff,  who  bad 
purcliased  the  land  under  a  judgment  against  suoh 
defendant,  is  not  entitled  to  a  decree  avoiding  the 
conveyance,  though  the  money  paid  for  the  land 
may  have  been  the  proceeds  of  defendant's  labor, 
and  the  petition  concluded  with  an  allegation  that 
the  land  in  fact  belonged  to  him.— Reed  v.  Bott, 
(Mo.)  18  a  W.  847. 

Evidence. 

80.  In  an  action  by  the  benefloiary  in  a  trust- 
deed  to-»eoover  the  proceeds  of  the  property  which 
had  been  sold  by  defendant  on  attaehjMnt  against 
the  grantor  of  the  deed,  a  corpdration,  statements 
by  &e  manager  of  the  corporation,  as  to  all  of  its 
debts,  maldng  no  mention  ot  the  one  due  plaintifL 
the  manager's  wife,  to  secure  whioh  the  trust-deed 
was  given,  are  inadmissU>le  on  the  question  of  the 
existence  of  the  debt  to  the  wife,  the  statements 
having  been  made  after  defendant's  debt  aoorued. 
—Blair  v.  Finlay,  (Tex.)  18  8.  W.  983. 

81.  Plaintiff  sued  defendants  for  money  dne  by 
defendant  J.,  and  sought  to  compel  payment  by  de- 
fendant B.  of  the  value  of  goods  sold  by  J.  to  him, 
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•Ue^rtD?  ^^^  the  sale  was  not  consummated,  and 
that  it  was  fraudulent  as  to  J.  's  creditors.  Defend- 
ants were  partners,  and  owed  debts:  J.  beinr  in- 
solvent, while  B.  was  solvent.  They  dissolved,  J. 
taking  the  assets  and  assuming  the  debts,  giving 
ilia  note  to  B.  for  his  interest  Afterwards  J.  bor- 
Towed  money  of  plaintiff,  and,  about  three  weeks 
after  the  dissolution,  J.  sold,  or  feigned  to  sell,  the 
ffoods  to  B.  again,  in  payment  of  the  note,  B.  agree 
fng  to  take  the  goods  at  their  cost,  and,  after  pay- 
ing his  note  and  the  unpaid  firm  debts,  to  pay  J. 
the  residue  of  the  valne  of  the  goods,  and  It  was 
these  transactions  that  were  attacked  as  fraudu- 
lent ;  plaintiff  also  claiming  to  have  levied  an  at- 
tachment on  the  goods  before  they  were  delivered 
to  B.  Plaintiff  offered  to  prove 'that  the  money 
loaned  by  him  to  J.  was  advanced  to  pay  firm  debts, 
which  J.  had  agreed  to  pay,  and  was  used  for  that 
purpose,  and  that  B.  had  never  refunded  it.  Held, 
that  the  evidence  waa  admissible,  as  bearing  on  the 
bovMfidea  of  the  sale  by  J.  to  B.,  and  tending  to 
support  plaintifTs  allegation  that  the  transaction 
was  intended  to  allow  B.  to  retain  the  goods,  and 
to  relieve  him  from  liability  for  the  firm  debt*. — 
Bradford  v.  Taylor.  (Tex.)  13  S.  W.  80. 

22.  The  teatimonyof  J.,  given  on  a  former  trial, 
in  which  he  stated  that  he  had  told  a  third  person, 
inB.'8  absence,  two  days  before  the  sale  to  the  lat- 
ter, that  he  would  have  to  sell  out  or  turn  tlie  prop- 
erty over  to  B.,  and  detailed  the  terms  of  the  con- 
tract with  the  latter,  and  what  waa  done  pursuant 
thereto,  with  reference  to  invoicing  and  executing 
a  bill  of  sale,  is  inadmissible ;  as  such  testimony 
was  only  the  declaration  of  a  vendor  after  parting 
with  his  property,  and  could  not  bind  B. — Brad- 
ford V.  Taylor,  (Tex.)  18  S.  W.  80. 

88.  Even  as  to  J.  himself,  the  testimony  is  irrel- 
evant, as  his  liability  for  the  debt  waa  cot  ques- 
tioned —Bradford  v  Tavlor.  fTex.)  18  S.  W. !». 

84.  After  admitting  such  evidence,  defendants 
were  entitled  to  introduce  the  balance  of  J.'b  evi- 
dence given  on  the  former  trial  relative  to  the 
same  subject  —  Bradford  T.  Taylor,  (Tex.)  12  S. 
W.  80. 

GAMING. 

CMminal  proseoution — Gaming  tables. 

1.  The  evidence  showed  that  defendants  had 
paid  the  tax  and  secured  license  to  keep  pool  and 
billiard  tables,  and  had  posted  notices  forbidding 
betting;  that  a  game  of  pool  was  played  by  several 
persons,  with  the  understanding  amnn^  them- 
selves, to  which  defendants  were  not  parties,  that 
the  loser  should  pay  to  the  proprietors  the  sum  of 
five  cents  for  each  cue  used  in  the  game.  Defend- 
ants did  not  in  any  way  participate  in  the  game. 
Held  insufBeient  to  support  a  conviction  for  exhib- 
iting a  gaming  table.— Smith  v.  State,  (Tex.)  13  8. 
W  412. 

8.  Defendants  were  entitled  to  an  instruction 
that  if  they  owned  a  pool  table  on  which  games 
were  sometimes  played  for  the  table  fees,  but  did  not 
ieep  or  exhibit  the  table  for  gaming  purposes,  and 
did  not  Icnow,  and  could  not  by  reasonable  diligence 
have  known,  that  the  table  was  used  for  gaming 

gurposes,  they  should  be  acquitted.— Smith  ▼. 
tate,  (Tex.)  18  8.  W  412. 

Oamlng-house. 

8.  An  instruction,  on  a  trial  for  playing  cards 
at  a  gaming-house,  defining  a  "  gaming-house  "  as 
"a  house  or  part  of  a  house  where  gamine  is  car- 
ried on  as  a  business, "  is  correct. — Anderson  v. 
State,  (Tex.)  12  S.  W.  868;  Parks  v.  Same,  Id.  809. 

4.  .Evidence  that  a  person  who  played  with  de 
tendaht  was  a  professional  gambler  is  incompetent, 
in  IP  trial  for  playing  cards  at  a  gaming-house, 
where  it  does  not  appear  that  he  was  interested  in 
keeping  the  house,  or  that  the  object  of  tite  evi- 
dence was  to  show  the  character  of  the  house.— 
Anderson  v.  State,  (Te]c.)  12  S.  W.  868:  Parks  T. 
Same,  Id.  tm. 

6.  A  conviction  for  playing  cards  at  a  gaming- 
house Is  not  warranted  by  evidence  that  at  Intet^ 
▼ala  several  games  had  been  played  at  the  house 
in  question.- Anderson  v.  State,  (Tex.)  18  S.  W. 
868;  Parks  v.  Same,  Id.  869. 


CMminal  proseontion — ^Punishment. 

6.  Under  Gen.  St.  Ky.  o.  47,  art  1,  i  6,  articles 
seized  by  an  officer,  and  found  by  a  jury  in  a  sum- 
mary proceeding  to  have  been  used  for  gaming 
purposes,  may  be  condemned  and  destroyed.— Debo 
V.  Commonwealth,  (Kj.)  18  S.  W.  266. 

7.  Act  March  aes,  1886,  §  693,  while  it  amends 
Oen.  St.  c  47,  art.  1,  relating  to  gaming,  does  not, 
either  expressly  or  by  implication,  repeal  or  mod- 
ify the  provision  of  section  6  as  to  such  forfeiture 
and  condemnation. — Debo  t.  Commonwealth,  (Ey.) 
12  a  W.  266. 

GARNISHMENT. 

Who  subject  to. 

1.  In  Texas,  a  debtor  who  eives  his  own  nego- 
tiable note  in  payment  of  a  debt  is  not  chargeable 
liefore  its  maturity  under  gamishmeut,  though  the 
note  was  given  with  knowledge  of  the  purpose  of 
the  payee  tqplaoe  the  fund  beyond  the  reach  of  bis 
creditors.— Willis  v.  Heath,  (Tex.)  13  S.  W.  97L 

What  subject  to. 

2.  StocE  held  as  collateral  security  is  property 
and  effects  subject  to  garnishment  under  Rev.  St. 
Tex.  art.  203,  which  provides  that  where  the  gar- 
nishee is  an  incorporated  company,  and  the  de- 
fendant is,  or  waa  when  the  writ  of  garnishment 
was  served,  the  owner  of  any  shares  of  stock  in 
such  company,  or  any  interest  therein,  the  court 
shall  render  a  decree  ordering  the  sale,  under  ez- 
eotttion  in  faVor  of  the  plaintiff  against  the  de- 
fendant, of  such  shares. — Smith  v.  Traders' Nat 
Bank,  (Tex.)  12  S.  W.  118. 

Exemption  of  wages. 

>.  Under  Mansf .  Dig.  Ark.  i  8244,  in  relation  to 
uie  exemption  of  laborers'  wages  from  seizure  by 
garnishment,  which  requires  of  defendant  a  sworn 
statement  that  the  wages  claimed  as  exempt  are 
less  than  the  value  of  the  personal  proper*^  exempt 
to  him  under  the  constitution,  as  only  residents 
are  entitled  to  the  privilege,  the  sworn  statemeui 
of  defendant  in  garnishment  proceedings  is  de- 
fective which  fails  to  state  that  he  is  a  resident  of 
the  state.— Porter  v.  Navin,  (Ark.)  18  S.  W.  705. 

Procedure. 

4.  An  order  to  pay  money  made  by  the  court 
on  a  garnishee  after  his  failure  to  appear  in  the 
garnishment  proceeding  is  not  a  judgment  against 
him,  so  as  to  preclude  him  from  settiuff  up  any  de- 
fense to  a  suit  by  the  attaching  ereditor  for  the 
garnished  debt  that  he  might  have  made  before 
garnishment— Pinyan  v.  Berry,  (Ark.)  12  S.  W. 

6.  Plaintiff,  in  a  suit  to  restrain  a  sale  under  a 

Judgment  against  him  as  garnishee,  alleged  that 
le  requested  one  of  the  judgment  creditors  to 
write  his  answer  to  the  gamisSee  summons,  as  he 
would  be  absent  from  the  term  of  court  at  which 
it  was  returnable,  but  he  refused  to  do  so;  that  he 
then  employed  a  justice  of  the  peace,  stating  all 
tbe  facts,  under  which  a  snfilcient  answer  could 
have  been  made,  who  drew  an  insufBoient  answer; 
that  judgment  was  rendered  against  him  daring 
his  absence  from  court,  of  which  he  had  no  notice 
for  about  five  months.  Held,  that  the  failure  to 
make  a  good  defense  as  shown  by  the  petition  was 
due  to  plaintiff's  negligence,  or  that  of  his  agents, 
and  could  not  be  made  a  ground  for  Injunction. — 
Melton  V.  Lewis,  (Tex.)  12  S.  W.  98. 

6.  Where  third  persons  are  not  interested,  the 
absence  of  citation  to  agamlshee,  and  return  there- 
on, is  not  fatal  to  the  judgment,  as  the  appearance 
may  have  been  voluntary.— Selman  v.  Orr,  (Tex.) 
18  S.  W.  697. 

7.  Judgment  by  default  Is  proper  agtdnst  a  gar- 
nishee who.  Instead  of  answering  queaUons  pro- 
pounded in  the  commission,  makes  a  general  denial 
of  indebtedness;  and  it  is  not  necessary,  in  such 
case,  that  the  officer  should  certify  failure  to  an- 
swer as  required  by  Rev.  St  Tex.  arts.  208,  804.— 
Selman  v.  Orr,  (Tex.)  18  &  W.  697. 

8>  On  discharging  the  garnishee  on  his  ansvrer, 
it  Is  proper  to  allow  an  attorney's  fee  to  the  gar- 
nlahee  for  preparing  the  answer.- Willis  v.  Heath, 
(Tex.)  12  a  W.  971. 
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Pleading. 

9.  In  an  action  against  the  widow  and  daugh- 
ter of  decedent,  to  gamlab  a  debt  he  owed  B.,  and 
to  enforce  a  lien  on  land  for  the  security  of  the 
debt,  the  petition  alleged  that  B,  sold  the  decedent 
certain  land  therein  described,  and  took  his  note 
for  the  price;  that  decedent  died  the  owner  of  the 
land,  and  still  owing  said  note,  which  was  a  pur- 
chase-price note;  and  that  a  lien  for  the  payment 
of  the  note  was  upon  the  land.  Held,  that  these 
allegations  were  sufficient— Cockrill  ▼.  Mize,  (Ky.) 
18  S.  W.  1040. 

10.  An  answer  bv  a  garnishee  that  he  was  not 
Indebted  to  either  of  the  debtors,  and  did  not  know 
any  one  who  was,  is  insufficient,  and  a  judgment 
•gainst  the  garnishee  is  properly  renderiad. — ^Mel- 
ton v  LewU,  (Tex.)  12  8.  W.  98. 

OIFTS. 

Advancement. 

In  an  action  by  a  son  against  his  father  to  re- 
007er  possession  of  certain  land  it  appeared  that 
the  father  had  purchased  the  land,  and  had  it  con- 
veyed to  the  son,  then  an  infant,  declaring  at  the 
time  that  he  intended  it  as  a  present  to  the  son. 
The  father  kept  possession  of  the  land  for  a  time, 
exceeding  the  period  prescribed  as  a  bar  by  the 
statute  of  limitations,  at  one  time  renting  it  out, 
and  atanother  cultivating  it  together  with  the  son. 
alleging  as  his  reason  for  not  giving  possession  of 
the  land  to  his  son  that  the  other  children  might 
object.  It  also  appeared  that  the  father  had  de- 
clared in  the  presence  of  the  son,  and  without  ob- 
jection from  him,  that  the  son  held  the  land  as 
trustee  in  order  to  aid  him  in  defending  the  title, 
and  that  the  son  had  paid  rent  for  the  luid.  Held, 
that  the  evidence  did  not  overcome  the  presump- 
iUm  that  the  land  was  intended  as  an  advancement 
to  the  son.— White  v.  White,  (Ark.)  18  S.  W.  iWl. 

QUABDIAN  AND  WABD. 

Appointment  of  administrator  for  deceased  ward, 

see  Executors  and  Administrators,  1. 
Seduction  of  ward,  see  Seduction,  2-<L 

Ooods  ftimished  to  wards. 

1.  The  judgment  of  a  probate  court  against  » 
guardian  .^or  goods  furnished  to  the  mother  of  his 
wards  for  their  benefit  is  void,  and  will  be  set 
aside  on  certiorari. — Cresswell  v.  Mathews,  (Ark.) 
la  S.  W.  158. 
Sale  of  ward's  realty. 

3.  After  the  death  of  a  minor  under  gnardian- 
ship,  the  county  court  cannot  order  a  sale  of  pi'op- 
erty  of  the  estate  to  pay  the  debts,  and  has  only 
jurisdiction,  in  the  matter  of  guardianship,  to  re- 
ceive and  act  on  the  guardian's  final  account,  and 
order  the  estate  tnmed  over  to  the  person  entitled 
to  receive  it— Alford  v.  Halbert,  (Tex.)  13  S.  W 
76. 

HABEAS  COBFUS. 

Bight  of  appeal. 

1.  Act  Tenn.  o.  167,  entitled  "An  act  giving  to 
parties  in  Itabeas  corpus  cases  the  right  of  ap- 

Eial  to  the  supreme  court, "  gives  to  either  the  re- 
tor  or  defendant  the  right  of  appeal  in  any  habe- 
as cormis  case,  but  contains  the  following  pro- 
viso :  *  Provided,  this  act  shall  not  apply  to  parties 
held  in  custody  in  criminal  cases. "  Bud,  that  the 
proviso  applies  onlv  to  persons  held  in  custody  in 
a  pending  case,  and  that  one  in  custody  on  a  judg- 
ment of  conviction  is  not  held  in  custody  in  a  crim- 
inal case,  within  the  meaning  of  the  proviso. — In 
re  Vanvaver,  (Tenn.)  13  8.  W.  786. 

Jurisdiction. 

3.  Code  Crim.  Proo.  Tex.  art  187,  providing 
that  after  indictment  found  a  writ  of  nobeos  cor- 
pttf  must  be  made  returnable  in  the  county  where 
tbe  oflense  has  been  committed,  does  not  prevent 
a  writ  issued  from  one  district  court  of  a  county 
'wtilch  is  divided  Into  two  districts  from  being  re- 
tnxned  to  the  judge  of  the  other  district,  when  the 

V.129.W.— 76 


iudge  of  the  former  has  requested  the  latter  to 
lear  the  case  for  him,  and  has  absented  himself 
from  the  district— In  re  Angus,  Cl^ex.)  13  B.  W. 
1099. 

Hearsay  Evidence. 

Bee  IMdence,  5,  6. 

HIGHWAYS. 

Establishment  of  procedure. 

1.  Where  the  report  of  road-viewers  gives  the 
names  of  all  the  owners  of  the  land  over  which  the 
proposed  road  runs,  the  fact  that  the  name  of  a 
tenant  under  the  control  of  an  owner,  or  cropping  - 
on  shares,  does  not  appear,  will  not  vitiate  the  pro- 
ceeding.—Taliaferro  V.  Boach,  (Ky.)  12  S.  W.1089. 

Repairs — Notice. 

3.  0nder  Uansf.  Dig.  Ark.  J  6006,  requiring 
notice  to  work  the  road  to  be  given  three  days  be- 
fore the  time  appointed,  notice  on  Saturday  to 
work  on  the  following  Tuesday,  Wednesday,  and 
Thursday  is  bad  as  to  Tuesday,  but  good  as  to  the 
other  days.— Moore  v.  Stote,  (Ark.)  18  8.  W.  663. 

8.  That  a  conversation  regarding  the  question 
whether  defendant  was  subject  to  road  duty,  had 
between  him  and  the  road  overseer,  may  consti- 
tute notice.  It  must  appear  to  have  occurred  more 
than  three  days  before  tbe  time  fixed  for  the  worlE. 
— Lowery  v.  State,  (Ark.)  13  S.  W.  668. 

4.  Under  Hansf.  Dig.  Ark.  S  G905,  providing 
that  the  warning  required  to  be  given  by  the  road 
overseer  to  every  person  in  tbe  district  of  bis  ap- 

E ointment  to  work  on  the  public  highways  "may 
e  given  personally,  or  by  leaving  a  written  notice 
at  the  usual  place  of  abode  of  the  person  warned, 
in  some  oonspiouons  place,  •  •  •  at  least  three 
days  previous  to  the  time  appointed  to  work  by 
snoh  overseer, "  service  cannot  be  had  by  leaving 
the  notice  with  the  wife  of  tbe  person  to  be 
warned.— Lowery  v.  State,  (Ark.)  13  8.  W.  668. 

Compensation. 

6.  In  an  action  to  recover  on  a  contract  with  a 
county  to  keep  its  roads  in  repair,  it  appeared  that 
the  contract  was  let  under  a  law  providing  that  the 
contractor  should  report  his  work  for  inspection 
to  the  surveyor  of  each  Toad<liBtriot,  and,  when 
the  latter  certified  to  the  county  judge  tliat  the  work 
was  properly  performed,  the  latter  was  authorized 
to  draw  a  warrant  on  the  treasurer  for  its  pay- 
ment. Beld,  that  adverse  reports  by  the  surveyor 
constituted  no  defense  to  the  action,  which  was 
the  only  remedy  left  to  the  contractor  when  the 
differences  arose  with  the  surveyors. — Campl)ell 
County  V.  Yontaey,  (Ky.)  18  S.  w.  806. 

HOMESTEAD. 

In  what  claimed. 

1.  A  vendor  held  the  land  under  a  verbal  con- 
tract for  its  purchase  from  W.,  and  made  a  small 
payment  thereon,  but,  being  unable  to  pay  the  bal- 
ance, contracted  to  convey  tbe  land  to  tbe  vendee 
as  soon  as  he  should  receive  a  deed  from  W. 
The  vendee  paid  him  enough  money  to  enable  him 
to  pay  W.  the  amount  due  on  the  land,  W.  then 
giving  the  vendor  a  deed,  and  the  latter  at  the 
same  time  deeded  the  land  to  the  vendee.  Beld, 
that  the  vendee,  by  furnishing  the  money  to  l>e 
paid  to  W.,  became  subrogated  to  whatever  rights 
W.  had  in  the  land,  and  that  no  homestead  nsht 
could  be  set  up  by  the  vendor's  vrife  to  defeat  his 
Utle.— Roy  v.  Clark,  (Tex.)  13  a  W.  846. 

8.  Where  a  deed  to  decedent  conveyed  an  un- 
divided interest  in  land,  the  widow  and  children 
can  hold  it  to  that  extent  under  an  order  of  the 
probate  court  setting  apart  a  homestead  to  them, 
though  they  have  no  title  to  the  remainder,  and 
their  right  Is  not  disturbed  by  a  subsequent  ad- 
ministrator's sale  of  the  land  under  order  of  court, 
unless  such  order  was  obtained  in  a  direct  proceed- 
ing to  vacate  the  order  designating  the  homestead. 
— Fossett  V.  MoMahan,  (Tex.)  13  8.  W.  884. 

&  Defendant  owned  two  adjoining  store  build- 
ings, oonneoted  by  archways  through  the  partition 
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waU.  The  eaat  building  was  occupied  by  him  as  a 
law-offlce,  and  also  for  nis  court- room,  as  mayor  of 
the  town.  A  portion  of  it  was  used  for  a  post-of- 
floe,  defendant  acting  sometimes  as  deputy  post- 
master. The  west  building  was  rented  to  defend- 
ant's brother  for  a  store,  he  paying  defendant  for 
the  use  of  the  building,  and  for  such  services  as  de- 
fendant might  render  him.  Defendant  was  also  a 
notary  public,  and  had  a  desk  in  the  back  part  of 
the  west  room,  where  he  kept  the  papers  pertain- 
ing to  that  branch  of  his  business.  Held,  that 
defendant  could  not,  by  dividing  his  business  be- 
tween the  two  buildings,  bold  them  both  as  a  busi- 
ness homestead,  but  his  exemption  should  be  held 
to  be  limited  to  the  east  building.— Pfeiffer  v.  Mo- 
Natt,  (Tex.)  18  B.  W.  831. 

4.  tTnder  the  Tennessee  homestead  law,  (Const, 
art.  II,  i  n,  mn.  &  v.  code,  S  2985,)  exempting  to 
each  head  of  a  family  land  of  the  value  of  $lfiOO, 
the  right  attaches  upon  the  marriage  of  a  debtor 
to  his  lands  theretofore  acquired,  as  against  his 
debts  which  were  not  liens  on  the  land.  Such  con- 
struction does  not  impair  the  obligation  of  any  con- 
tract.—Dye  V.  Cook,  (Tenn.)  12  S.  W.  681. 

5.  Defendant's  undivided  interest  in  his  fa- 
ther's estate  and  the  right  of  redemption  were  sold 
on  execution.  Shortly  afterwards,  by  partition  of 
such  estate,  a  house  and  lot  were  allotted  to  htm, 
into  which  he  moved  with  his  family  within  four 
months  after  his  father's  death,  and  ten  days  after 

Sartition.  Held,  that  there  was  no  unreasonable 
elay  in  asserting  his  claim,  and  he  was  entitled 
to  claim  the  property  as  his  homestead,  having  no 
other,  as  he  was  not  required  to  notify  the  pur- 
chaser of  the  undivided  Interest  that  he  would 
claim  a  homestead. —Miller  v.  Bennett,  (Ky.)  18 
B.  W.  194. 

Froteotion  of  homestead. 

6.  Land  In  the  actual  oooupanoy  of  plaintifl, 
as  bis  homestead,  was  sold  under  an  attachment 
based  upon  no  property  found.  It  was  alleged 
that  plaintifl  was  permitting  a  third  party  to  hold 
the  title  to  the  land,  to  prevent  its  being  subjeoted 
to  the  payment  of  plaintiff's  debts.  Held  that,  the 
land  being  plaintiff's  homestead,  it  was  his  duty 
to  have  made  that  defense,  and  that,  having  failed 
to  do  80,  he  could  not,  after  confirmation  of  the 
sale,  maintain  an  action  to  have  his  homestead  set 
apart  to  him.— Kirk  v.  Cassady,  (Kv.)  18  B.  W. 
1089. 

Bights  of  wife  and  ohlldren. 

7.  Gen.  St  Ey.  o.  88,  art.  18,  t  18,  providing 
that  the  homestead  "exemption  In  favor  of  an  ex- 
eontlon  debtor,  or  one  against  whom  indgment  has 
been  rendered,  shall  continue  after  his  death  for 
the  benefit  of  his  widow  and  children, "  extends  to 
claims  of  creditors  proved  in  an  action  for  the  set- 
tlement of  estates  of  deceased  persons  under  pro- 
visions of  the  Civil  Code.— Myers'  Gxiardlan  T. 
Myers'  Adm'r,  (Ky.)  12  8.  W.  988. 

8.  Under  Oen.  Bt.  Ey.  o.  88,  art.  18,  |  14,  pro- 
Tldlng  that  "the  homestead  shall  be  for  the  use  of 
tbeidaow  so  long  as  she  occupies  the  same,  and  the 
unmarried  Infant  children  of  the  hnsband  shall  be 
entitled  to  a  joint  ocoomtnoy  with  her  tintil  the 
youngest  unmarried  ohlla  arrives  at  full  age,  but 
the  termination  of  the  widow's  occupancy  shall  not 
affect  the  rights  of  the  children,"  the  failnre  of 
the  widow  of  the  owner  of  a  homestead  to  take  nn* 
der  his  will  devising  her  his  real  estate  cannot 

Srejudloe his infantcnlldren.— Myers'  Ouardlan  T. 
[yers'  Adm'r,  (Ky.)  12  S.  W  938. 

9.  The  owner  of  a  homestead  not  exceeding 
tl.OOO  in  value  has  power  under  the  Kentucky  stat- 
ute to  pass  title  to  the  property  to  his  widow  and 
children  by  will. — Myers'  Guardian  v.  Myers' 
Adm'r,  (Ky.)  IS  a  W.  983. 

10.  Where  a  testator  gives  to  his  wife  all  his 
property,  as  long  as  she  remains  his  widow,  and 
the  property  consists  only  of  a  bomestead  and  such 
personu  property  as  would  pass  to  her  on  his 
death,  under  the  statute  of  distributions,  she  takes 
under  the  law,  though  she  acts  under  the  will,  a 
formal  renundation  being  unnecessary  in  such 
case.— Burgess  v.  Bowles,  (Ma)  19  8.  W.  841. 

11.  Defendant  exchanged  his  homestead  with  B. 
Zor  1,000  acres  of  land,  with  the  nnderstandlng  that 


defendant  would  divide  the  lanas  conveyea  to  him 
among  his  children,  and  would  then  cancel  R's  deed 
to  him,  and  have  B.  make  deods  to  the  children. 
Defendant,  after  making  the  division  among  his 
children,  canceled  B.'8  deed  to  Mm,  and  B.  con- 
veyed 1,440  acres  of  the  land  to  the  children,  tbey 
paying  nothing  therefor,  and  160  acres  to  defend 
ant.  Held,  that  no  title  vested  In  the  children, 
and,  the  160  acres  being  ail  that  was  allowed  de- 
fendant as  a  homestead  under  the  constitution  and 
laws  of  Arkansas,  the  portion  conveyed  to  them 
was  liable  for  defendant's  debts. — Campbell  v. 
Jones,  (Ark.)  12  S.  W.  1016. 

Conveyances  and  mortgages. 

12.  Rev.  St  Tex.  art  2824,  provides  that  an  offi- 
oer  who  has  collected  money  on  execution  shall 
pay  the  same  over  to  the  party  entitled  thereto  at 
the  earliest  oonvenience.  Article  2336  provides  a 
penalty  for  failure  to  do  so.  A  sheriff  had  col- 
lected money  due  a  husband  and  wife  on  an  execu- 
tion for  the  sale  of  land  under  a  vendor's  lien,  and 
refused  to  pay  It  over,  aUeglng  that  hehadqiplled 
it  In  payment  of  an  exeoution  against  the  husband. 
The  Isjid  sold  under  the  vendor's  lien  was  the 
homestead  of  the  parUes,  the  proceeds  of  which 
they  had  intended  to  apply  to  the  purchase  of  an- 
other homestead.  HeUa,  that  the  sale  of  the  home- 
stead, in  the  absence  of  a  law  authorizing  an  ex- 
change or  transfer  of  homestead,  was  a  voluntaiT 
conversion  of  the  exempt  property  into  money, 
which  at  once  became  subject  to  execution. — ^Mann 
V.  Kelspy,  (Tex.)  13  8.  W.  48. 

18.  Where  a  wife  joins  with  her  hnsband  in  the 
execution  of  a  deed  of  trust  of  their  homestead, 
which  is  foreclosed,  and  sale  made  thereunder,  a 
quitclaim  deed  of  the  property,  executed  by  her  aft- 
er her  husband's  death,  will  not  pasa  any  title 
thereto.— Grimes  v.  Portman,  (Mo.)  13  8.  W.  792. 

14.  Under  1  Key.  St  Mo.  187«,  S  9689,  the  owner 
of  a  homestead  and  his  wife  may  lawfully  mort- 
gage the  same,  and  the  mortgage  wonld  be  valid 
as  against  them,  and  all  parties  claiming  under 
them.— Grimes  v.  Portman,  (Mo.)  13  S.  W.  798. 

16.  A  debtor  conveyed  his  land  to  one  C.  to  de- 
lay his  creditors.  Under  a  power  of  attorney  from 
C,  he  afterwards  conveyea  the  land  to  one  of  Us 
creditors,  taking  an  agreement  for  a  reconveyance 
to  C.  The  debtor  remained  In  possession  of  the 
land  until  his  death.  Held  that,  as  the  tlUe  of  the 
land  always  remained  In  C,  the  deed  to  the  cred- 
itor was  not  a  mortgage  of  the  debtor's  homestesd, 
and  void  under  the  constitution.— Gay  v.  Halton, 
12  8.  W.  847. 

16.  In  Texas  the  homestead  of  the  hnsband  and 
wife  may  be  alienated  under  a  power  of  attorney 
duly  executed.— Jones  y.  Bobbins,  (Tex.)  12  8.  W. 
824. 

17.  A  bond  executed  by  a  husband  to  oonveiv  at 
a  future  time  the  homestead  of  himself  and  vrife  is 
not  void;  and,  should  his  wife  refuse  to  join  him 
In  such  conveyance,  the  vendee  may  recover  for 
such  breach  of  the  condition  of  the  bond  the  amount 
he  has  in  good  faith  expended  under  the  contract 
of  sale. — Bberling  v.  Deutsoher  Verein,  (Tez.)  18 
8.  W.  205. 

18.  Const  Tex.  art  16,  i  50,  protects  the  home- 
stead from  forced  sale  for  the  payment  of  all  debt& 
and  provides :  "Nor  shall  the  owner.  If  a  married 
man,  sell  the  homestead  without  the  consent  of  the 
wife.  •  •  *  No  mortgage,  trust-deed,  or  other 
lien  on  the  homestead  shall  ever  be  valid, "  wheth- 
er "created  by  the  husband  alone,  or  together  witii 
his  wife. "  Held,  that  this  does  not  render  void  a 
deed  of  trust  executed  by  an  unmarried  man  on  his 
homestead.- Lacy  y.  BoUlns.  (Tez.)  18  S.  W.  314. 

19.  The  sale  under  mortgage  foredoanre  of  a 
homestead,  the  wife  not  hayuig  waived  her  home- 
stead right,  cannot,  for  that  reason,  be  contested 
after  her  death  by  one  of  her  heirs,  as  her  bome- 
stead interest  ceased  at  her  death.— Thompaoo  y. 
Jones,  (Tex.)  18  8.  W.  77. 

Abandonment. 

20.  When  a  husband  and  wife  leave  their  hnm^ 
stead,  and  go  to  another  state,  for  the  declared 
purpose  of  amete 'Walt,  rendered  necessary  beiaoae 
of  lU  health  of  the  husband,  and  dnriuK  their  so- 
journ in  snoh  atate  reoeatedJy  deoUre  toair  Inteo- 
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tioD  to  return,  even  though  their  absence  extends 
over  several  fears,  it  is  not  such  an  absence  as 
would  oonstitote  an  abandonment  of  the  home- 
stead.-Jones  t.  Robbina,  (Tex.)  13  a  W.  821. 

31.  Decedent  remoTed  from  his  town  honse  to  a 
farm  about  seven  miles  distant,  in  which  his  wife 
.  bad  an  interest,  and  died  there  about  a  year  after- 
wards. Several  witnesses  testified  that  decedent 
stated  before,  during,  and  after  his  removal  that  it 
was  temporary,  and  that  he  intended  to  return  to  his 
town  house.  The  widow  testified  that  decedent 
would  shortly  have  moved  back  if  be  had  not  died, 
and  that  some  of  his  personalty  was  never  moved 
from  the  town  house.  Held,  that  there  was  no 
abandonment  by  deceased  of  the  homestead  in  bis 
town  bouse.— Black  v.  Black's  Adm'r,  (Ky.)  13  S. 
W.  147. 

S8.  In  trespass  to  try  title  to  land  formerly  oc- 
cupied by  defendants,  husband  and  wife,  as  their 
homestead,  •  request  to  instruct  that  if  the  hus- 
band, after  leaving  the  state,  and  prior  to  the  sale 
of  the  homestead  on  execution,  formed  an  intention 
to,  and  did,  become  a  citizen  of  anotber  state,  his 
homestead  rights  are  lost,  and  that  if  his  wife  vol- 
untarily accompanied  and  remained  with  him,  then 
her  homestead  rights  are  also  lost,  and  plaintiff  is 
entitled  to  a  verdiot;  that  a  party  cannot  be  a  cit- 
izen of  more  than  one  state  at  the  same  time ;  and 
that  if  defendants  were  citizens  of  another  state 
at  the  time  of  the  execution  sale,  they  cannot 
claim  homestead  rights  in  this  state, — wns  prop- 
erly refused,  as  it  did  not  inform  the  jury  what 
facts  would  make  the  husband  a  citizen  of  another 
state  so  as  to  preclude  his  retaining  said  home- 
stead.—Graves  T.  Campbell,  (Tex.)  12  a  W.  288. 

28.  In  trespass  to  try  title  to  land  formerly  oc- 
cupied by  defendants  as  their  homestead,  testi- 
mony that  it  had  been  defendants'  intention  to  re- 
turn and  again  occupy  the  homestead  is  merely  the 
expression  of  witnesses'  opinions,  and  although 
the  facts  on  which  such  opinions  are  based  are 
fully  stated,  their  admission  in  evidence  is  preju- 
dicial error.— Graves  v.  Ciampbell,  (Tex.)  12  8.  W. 
238. 

24.  Where,  in  trespass  to  try  title  to  land,  there 
is  no  controversy  that  such  land  was  at  one  time 
the  homestead  of  defendant  and  family,  and  the 
preponderance  of  evidence  shows  that  defendant 
was  absent  from  the  state  under  treatment  for  a 
dangerous  disease,  but  intended  to  return  as  soon 
as  his  condition  would  permit,  plaintiff  is  not  prej- 
udlaed  by  an  Instrnotion  that  if  defendant  and  his 
wife  intended  to  return  and  occupy  said  homestead, 
and  that  if  neither  has  acquired  any  other  home- 
stead since  their  departure,  then  such  property 
was  not  subject  to  forced  sale,  and  defendant  is 
entitled  to  a  verdict— Graves  v.  CampbelL  (Tex.) 
13  &  W.  238. 

SS.  Defendant  left  his  homestead  for  several 
years,  doing  business  in  other  places  part  of  the 
time.  The  Homestead  property  was  rented  from 
month  to  month,  and  was  at  one  time  vacated  by 
the  tenant;  and  defendant  then  intended  to  return 
to  it,  but  was  prevented  by  his  business.  There 
was  evidence  that  defendant's  residence  elsewhere 
was  temporary,  and  that  he  intended  to  return. 
He  acquired  no  new  home  elsewhere.  Held,  that 
a  fimding  that  he  had  not  abandoned  his  homestead 
was  warranted.— Duffey  v.  Willis,  (Ho.)  12  B.  W. 

esao. 

90.  Plaintiff  was  the  owner  of  land  in  a  city, 
which  he  claimed  as  a  homestead.  He  moved  from 
his  own  house  in  the  middle  of  the  land  to  a  house 
which  he  built  on  the  west  end  of  It,  and  rented 
the  old  honse  as  a  boarding-bouse.  He  afterwards 
built  a  third  house  on  the  east  end  of  the  lot,whloh 
he  rented  for  the  jmrposes  of  income.  The  prop- 
erty had  never  been  subdivided  by  survey,  but 
fences  had  been  built  between  ttie  houses.  Plain- 
tiff reserved  no  rights  in  the  rented  property,  but 
used  a  cistern  on  the  line  of  the  fence  between  the 
middle  and  the  eastern  houses,  crossing  the  middle 
lot  for  thatparpose.  field,  that  plaintiff  still  had 
a  homestead  in  the  middle  lot,  but  the  east  lot,  har- 
in^  been  abandoned  as  a  homestead,  was  no  longer 
exempt  from  execution.  —  Langston  y.  Haxey, 
<Tex.)  13  &  W.  S7. 


HOMICIDE. 

Murder. 

1.  Where  it  appears  that  accused  and  other 
lawless  men,  inflamed  or  drunken  with  whisky, 
began  an  indiscriminate  firing,  and  that  deceased 
fell  from  bis  horse  when  accused  fired,  a  verdict 
of  guilty  of  murder,  under  favorable  instructions, 
wiU  not  be  disturbied. — Gulnn  v.  CommonwealUi. 
(Ky.)  12  a  W  673. 

2.  Where  ttiere  is  evidence  that  deceased  ap- 
plied a  vulgar  epithet  to  defendant,  and  made  a 
contemptuous  remark  about  him,  an  instruction 
that  if  ^defendant  voluntarily  engaged  in  a  com- 
bat with  deceased,  with  deadly  weapons,  knowing 
that  it  might,  or  probably  would,  produce  the 
death  of  deceased  or  himself,  •  •  •  the  killing 
will  be  murder  in  one  of  its  degrees, "  is  insulf 
cient,  as  it  does  not  state  that  if  defendant  volun- 
tarily engaged  in  the  combat,  under  the  influence 
of  sudden  passion  arising  from  adequate  cause,  the 
killing  would  not  be  muraer,  but  manslaughter. — 
Gonzales  v.  State,  (Tex.)  13  S.  W.  78H. 

8.  Defendant's  brother  was  stabbed  by  one  of 
three  brothers,  with  whose  murder  defendant  was 
charged.  While  the  deceased  persons  were  being 
conducted  to  the  county-seat  to  be  tried,  they  were 
taken  from  the  custody  of  the  officers  in  charge  by 
defendant,  who  was  an  officer,  and  oUiers,  on  the 

? [round  that  they  should  be  tried  where  the  of- 
ense  was  dommitted.  The  deceased  persons  were 
guarded  until  Information  was  received  of  the 
death  of  defendant's  brother,  when  they  were  shot 
by  those  in  charge  of  them.  Defendant,  at  the 
time  of  the  shooting,  was  two  or  three  hundred 
yards  distant  from  the  place  of  the  crime.  After- 
wards, defendant  administered  an  oath  to  the  par- 
ticipants in  the  shooting  never  to  reveal  the  a«ts 
of  any  one  connected  with  the  affair.  Held,  that 
defendant  was  sufficiently  connected  with  the 
crime  to  be  convicted  as  principal,  and  there  was 
sufficient  evidence  of  criminal  intent.— Hatfield  «. 
Commonwealth,  (Ky.)  12  a  W.  809. 

4.  Where  there  is  evidence  that  the  qnarrei  M 
tween  deceased  and  defendant  preceding  the  kill- 
ing began  by  defendant's  insinuation  that  deceased 
had  stolen  some  cattle,  it  is  improper  to  instruct 
that  "if,  by  his  own  wrongful  act,  defendant 
brought  about  the  necessity  of  taking  the  life  of 
deceased,  to  prevent  being  Idlled  himself,  such 
killing  will  l>e  murder  in  one  of  its  degrees. "  If 
the  wrongftil  act  was  unaccompanied  oy  any  in- 
tent on  defendant's  part  to  kill  or  inflict  serious 
bodily  injury  on  deceased,  or  to  commit  any  felony, 
such  wrongful  aot  would  not  deprive  defendant 
entirely  of  the  right  of  self-defense,  and  would  not 
necessarily  render  the  homicide  murder. — Gonsales 
V.  State,  CTex.)  12  S.  W.  788. 

5.  Defendant  confessed  that  he,  together  with 
an  aooomplioe,  went  to  a  railroad  depot,  at  night, 
for  shelter,  and  found  deceased  the  only  person 
there;  that  after  a  while  Us  accomplice  said  that 
be  had  seen  deceased  have  some  money,  and  sug- 
gested that  they  hold  him  up,  and  seoure  it;  that 
defendant  objected,  but  finally  acceded,  and  they 
went  out  on  the  platform,  and  consulted  now  to  ex- 
ecute their  design;  that  his  accompUoe  finally  got 
a  coni^ing-pin,  and  told  defendant  merely  to  stun 
deoeaised  with  it,  while  he  got  the  money;  that  de- 
fendant at  first  refused,  but,  upon  being  accused 
of  CO  pardioe,  and  being  in  a  frenzy,  struck  deceased 
two  blows  on  the  head.  Similar  confessions  were 
made  to  others,  and  there  was  evidence  to  oorrobo- 
i-ate  the  same,  and  to  identify  defendant,  and  es- 
tablish his  proximity  to  the  scene  of  the  murder 
un  the  night  in  question.  Held,  that  a  conviction 
of  murder  in  the  first  degree  was  sustained. — State 
V.  Meyers,  (Mo.)  12  a  W.  616. 

6.  On  a  trial  for  murder  a  woman  testified  that 
a  few  hours  before  the  murder  she  saw  defendant 
and  a  companion  on  the  street ;  that  they  asked  de- 
ceased to  lend  them  money;  that  on  his  refusal 
defendant  said,  "I  will  lay  your  body  down  and 
have  all  your  money  by  morning;"  that  defendant 
afterwards  was  in  a  retired  place,  apparently  tiy- 
ing  to  open  a  knife,  and  asked  her  where  deceased 
bad  gone;  and  that  two  hours  later  she  saw  de- 
ceased, Ivtog  face  down,  near  bv.    She  also  Iden- 
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ti&eA  a  knife  In  evidence  as  one  which  she  had 
borrowed  of  defendant  before  the  killinf;.  A  wit- 
ness tesUfled  that  the  knife  in  evidence  belonged  to 
bim;  that  defendant  had  borrowed  it,  in  the  pres- 
ence of  four  others;  and  that  It  had  been  returned 
to  his  pocket  while  he  was  abed.  Four  witnesses 
testified  that  they  were  present  at  the  time  defend- 
ant was  said  to  have  borrowed  the  knife,  and  that 
he  did  not  then  borrow  it.  A  physician  testified 
that  he  examined  the  knife,  and  found  dried  blood 
on  it.  Held,  that  the  evidence  was  insufficient  to 
convict  of  murder.— PuUen  t.  State,  (Tex.)  W  S. 
W.  502. 

ICauBlaughter. 

7.  It  was  proper  to  modify  an  instruction  that 
if  defendant,  without  malice,  in  sudden  heat  and 

Sasslon,  but  not  in  necessary  self-defense,  killed 
eceased,  he  was  guilty  of  voluntary  manslaughter, 
"but  mere  words,  however  opprobrious  or  insult- 
ing, are  not  sutBoient  provocation  to  reduce  a  kill- 
ing from  murder  to  manslaughter,"  by  striking 
out  the  words  quoted.— CJonunonwealth  v.  Houri- 
gan,  (Ky.)  12  8.  W.  550. 

8.  Any  condition  or  circumstance  which  is  ca- 

Sable  of  creating  sudden  passion  sufficient  to  ren- 
er  the  mind  of  a  person  of  ordinary  temper  Inca- 
pable of  cool  refiection  may  constitute  "adequate 
cause"  for  an  assault;  and,  when  the  evidence 
shows  a  number  of  conditions  or  drcumstancos, 
tending  either  singly  or  collectively  to  constitute 
what  a  jury  might  consider  adequate  cause,  the 
teurt's  charge  should  leave  the  Jury  at  liberty  to 
consider  them  all  in  determining  the  question  of 
adequate  cause.— Hawthorne  v.  State,  (Tex.)  12  8. 

9.  Manslaughter  being  predicated  upon  "ade- 
quate cause, "  and  it  being  impossible  for  facts  un- 
known to  defendant  to  constitute  any  part  of  "  ade- 
quate cause, "  uncommunicated  threats  can  have 
no  weight  in  establishing  manslaughter,  or  in  miti- 
eattngits  punishment. — Levy  v.  State,  (Tex.)  12  S. 

10.  It  appeared  on  atrial  for  murder  that  on  the 
day  previous  to  the  homicide  the  deceased  had 
twice  assaulted,  beat,  and  abused  the  defendant, 
and  defendant  testified  that  a  moment  before  the 
killing  the  deceased  again  Insulted  and  threatened 
Mm  with  violence.  Meld,  that  this  evidence  war- 
ranted an  instruction  upon  the  issue  of  man- 
slaughter.—Lienpo  T.  State,  (Tex.)  12  S.  W.  588. 

11.  Where  the  entire  evidence  shows  a  pre- 
viously formed  purpose  to  kill  deceased,  and  there 
is  no  evidence  that  it  was  the  result  of  a  sud- 
den passion,  no  instruction  as  to  manslaughter  is 
necessary.— -O'Brien  v.  Commonwealth,  (Ky.)  18  S. 
W.  471. 

12.  On  an  indictment  for  involuntary  msm- 
slaughter,  the  defendant  should  he  convicted  if  he 
had  reasonable  grounds  to  believe,  and  did  believe, 
that  there  was  no  danger  in  handling  the  gnn  as 
he  did,  and  he  did  so  with  no  intent  to  harm,  but 
the  killing,  to  the  exclusion  of  a  reasonable  doubt, 
resulted  from  the  careless  use  of  the  gun;  bat 
should  be  acquitted  if  the  killing  was  accidental, 
and  without  carelessness.  —  C!ommonwealth  y. 
Matthews.  (Ey.)  12  S.  W.  838. 

18.  It  being  apparent  from  the  evidence  that,  if 
manslaughter  entered  into  the  case  at  all,  it  rested 
solely,  for  adequate  cause,  upon  insulting  language 
used  by  deceased  about  defendant's  femal«  rela- 
tive, the  court,  in  its  charge  upon  manslaughter, 
properly  restricted  "adequate  cause"  to  such  In- 
sulung  language  used  by  deceased. — Levy  v.  State, 
(Tex.)  12  S.  W.  696. 

14.  On  trial  for  murder,  where  there  is  no  evi- 
dence tending  to  reduce  the  offense  charged  to  in- 
voluntary manslaughter,  an  Instruction  relative  to 
involuntary  manslaughter  is  properly  refused.- 
HcClemand  ▼.  Commonwealth,  (Ky.)  12  S.  W.  148. 

15.  On  a  trial  for  murder  it  appeared  that  de- 
fendant and  bis  brother  were  within  the  inclosure 
surrounding  the  dinner  tables  at  a  barbecue  under 
the  direction  of  the  deceased;  that  the  brother 
was  cursing  and  using  indecent  language ;  that  de- 
ceased several  times  asked  him  to  be  quiet,  and 
in  a  quiet  and  kindly  manner  led  him  outside  the 
inclosure:  that  defendant  at  the  same  time  drew 


his  pistol,  and  told  deceased  that  tf  he  took  his 
brother  oat  he  would  kill  him;  that  deceased  im- 
mediately returued  to  the  table  opposite  defend- 
ant, stretched  out  his  arms  toward  the  latter,  and, 
calling  him  an  offensive  name,  with  an  oath  told 
him  in  effect  to  shoot  if  he  was  ready ;  and  that  de- 
fendant then  shot  deceased.  There  was  testimony 
that  deceased  after  he  was  shot  fired  at  defend- 
ant, and  also  wounded  him  with  a  knife.  There 
existed  a  grudge  between  the  parties ;  and  during 
the  evening,  after  the  shootmg,  defendant  re- 
marked repeatedly  that  he  had  done  what  he  came 
to  the  barbecue  to  do,  did  not  regret  it^nd,  K  it 
were  to  be  done  over,  would  do  it  ^ain.  Seld,  that 
a  verdict  of  manslaughter  was  authorized.— Colley 
V.  Commonwealth,  (Ky.)  12  8.  W.  182. 

16.  Evidence  that  defendant  asked  deoeaaed  If 
be  bad  used  certain  insulting  language  concerning 
himself  and  family,  and  that  deceased  repeated  the 
insulting  language,  which  was  such  as  was  calcu- 
lated to  mflame  the  mind  to  such  a  degree  of  pas- 
sion as  to  render  it  incapable  of  cool  renectlon,  and 
that  defendant,  under  the  immediate  influence  of 
the  sudden  passion,  slew  him,  raises  the  issue  of 
manslaughter,  and  demands  an  instruction  present 
ing  the  law  on  that  subject.— Richardson  v.  State, 
(ltex.)iaS.W.870. 

17.  Un  a  trial  for  murder,  defendant  testified 
that  he  and  deceased,  taia  partner,  got  into  an  al- 
tercation, and  called  each  other  Itara;  that  de- 
ceased advanced  on  him,  and,  just  aa  he  stooped  to 
pass  under  a  beam  to  where  defendant  was,  de- 
fendant seized  a  stick,  bnd  struck  him  over  the 
head,  knocking  him  down.  Seeing  that  he  had 
struck  deceased  much  harder  than  he  intended,  he 
went  to  his  aid  and  called  for  help.  He  testified 
that  he  did  not  Intend  to  strike  so  hard,  and  did 
not  intend  to  kill  him.  Other  witnesses  testified 
that  immediately  after  the  blow  defendant  said 
that  he  did  not  Intend  to  strike  so  hard.  Held, 
that  the  evidence  presented  the  issue  of  man- 
slaughter, and  that  instructions  should  have  been 
given  on  that  grade  of  homicide. — Boyd  v.  State, 
(Tex.)  12  8.  W.  737. 

13.  In  view  of  the  evidence  as  to  whether  the 
blow  was  inflicted  with  Intent  to  kill,  the  court 
should  have  charged  the  law  as  declared  in  Fen. 
Code  Tex.  ai-t.  612,  which  provides  that  the  instru- 
ment or  means  by  which  a  homicide  is  committed 
are  to  be  taken  into  consideration  in  judging  of  the 
Intent  of  the  party  offending;  If  the  instrument  be 
one  not  likely  to  produce  death,  it  is  not  to  be  pre- 
sumed that  death  was  designed,  unless,  from  the 
manner  in  which  it  was  used,  such  intention  evi- 
dently appears;  and  article  614,  which  provides 
that  where  a  homicide  occurs  under  the  influence 
of  sudden  passion,  but  by  the  use  of  means  not  in 
their  nature  calculated  to  produce  death,  the  per- 
son killing  is  not  deemed  guilty  of  the  homicide, 
unless  it  appear  that  there  was  an  intention  to  kill, 
but  the  party  from  whose  act  the  death  resulted 
may  be  prosecuted  tor  and  convicted  of  any  grade 
of  assaalt  and  battery.— Boyd  ▼.  State,  (Tax.)  13  & 
W.787.  ~.\        / 

Justifiable  homiolde. 

19.  An  Instruction  that  to  jattify  the  killing  It 
must  have  taken  place  after  some  act  by  deceased 
showing  "evidently"  an  Intention  to  commit  mur- 
der or  mayhem  is  good,  as  the  word  "evidently* 
is  used  In  Pen.  Code  Tex.  art.  570,  subd.  3,  defin- 
ing justifiable  homicide. — Ghjnttles  v.  State,  (Tex.) 
18  8.  W.  783. 

20.  An  instruction  that  defendant  was  not  bound 
to  retreat  to  avoid  the  necesaity  of  killing  his  as- 
sailant should  be  made  applicable  to  all  phases  of 
the  law  of  self-defense,  and  it  Is  improper  to  le- 
striot  it  to  the  law  of  threats. — Glonzalea  t.  State, 
(Tex.)  18  8.  W.  788. 

81.  A  charge  that  an  officer  has  no  right  to  use 
a  deadly  weapon  upon  an  arrested  party  in  his  cus- 
tody, except  In  the  necessary  defense  of  his  own 
gsrson  from  serious  bodily  injory  aboot  to  be  in- 
Icted  upon  him  bv  such  prisoner,  is  notobnozioos 
to  the  objection  that  it  based  the  right  of  aelf-de- 
fense  upon  the  actual  existence  of  danger,  and  not 
upon  Its  reasonable  appearanoe.— Glabel  T.  State, 
(Tex.)  18  S.  W.  591. 
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83-  Dang«rtodefendaistfn>mdeceBsed,iiicurTed 
by  defendant's  own  irron^ul  act,  and  rendered 
excusable  on  the  i^rt  of  deceased  tbereby,  is  no  ex- 
cuse for  killing  deceased.  —  Commonwealth  t. 
Hourigan,  (Ky.)  18  8.  W.  6S0. 

38.  An  instruction  that  "previous  threats  made 
by  the  deceased  against  defendant  will  not  of 
themselves  excuse  toe  defendant  in  killing  the  de- 
ceased, but  there  must  be  some  overt  act  or  words, 
at  the  time,  clearly  indicative  of  a  present  purpose 
to  do  the  threatened  injury,"  was  proper,  espe- 
cially as  the  defense  was  self-defense,  and  the  the- 
ory of  the  prosecution  was  that  defendants  were 
lying  In  wait.— Barnard  v.  State,  (Tenn.)  13  8.  W. 
431. 

31.  The  clanse,  "unless  you  shall  believe  from 
the  evidence  beyond  a  reasonable  doubt  that  the 
defendant  voluntarily  sought  and  brought  on  the 
difflculty  for  the  purpose  of  inflicting  loss  of  life 
or  great  bodily  harm  on  deceased, "  in  an  instruc- 
tion isuthorizing  an  acquittal  of  defendant  on  the 
ground  of  self-defense,  is  erroneous  when  there  is 
no  evidence  of  a  hostile  intent  or  purpose  to  bring 
on  a  conflict  on  the  part  of  the  accused. — Hamlin 
T.  Ck>mmon  wealth,  (Kr.)  13  8.  W.  146. 

85.  There  being  evidence  that  defendant  pro- 
Toked  the  quarrM  in  which  deceased  was  IdUed, 
the  court  Instructed  that  to  one  who  brings  on  an 
•ffrt^,  intwiding  to  wreak  his  malice,  the  plea  of 
self  defense  Is  not  available,  though  his  own  life  is 
imperiled;  and,  U  defendant  provoked  a  contest, 
"with  the  apparent  intention  of  killing,  or  doing 
•ome  aerious  oodily  injury, "  he  is  guiny  of  mur- 
der, though  he  may  have  done  the  killing  sudden- 
ly, without  deliberation,  and  to  save  his  own  life; 
but  if  the  slayer  provoked  the  contest  "  without 
any  intention  to  kill  or  inflict  serious  bodily  in- 
jury, "  and  did  the  killing  suddenly,  without  delib- 
eration, it  would  be  manslaughter.  Held,  that  the 
Instruction  was  correct,  and  it  was  proper  for  the 
court  to  underscore  the  quoted  portion,  so  as  to  di- 
rect the  jury's  attention  specially  to  the  intent 
with  which  defendant  provoked  the  dilBculty,  and 
the  law  as  controlled  by  such  intent— Jackson  v. 
State,  (Tex.)  13  B.  W.  SOL 

26.  An  instruction  that,  to  constitute  a  justifi- 
cation of  the  killing  by  reason  of  threats  previ- 
ously made,  the  deceased,  at  the  time  of  the  hom- 
icide, must  have  manifested  an  intent  then  and 
there,  by  words  or  gesture,  to  execute  the  threat 
80  made,  is  insufflcient.  If  the  deceased  did  some 
act  which  was  reasonably  calculated  to  produce  a 
belief  in  defendant's  mind  that  the  deceased  was 
about  to  execute  the  threat,  defendant  would  be 
justified  in  acting  on  such  appearance  of  danger. 
— Gonzales  V.  SUte,  (Tex.)  ViS.  W.  738. 

'i7.  The  court  charged:  "Self-defense  •  •  • 
rests  upon  necessity,  actual  or  apparent.  A  com- 
mon assault,  not  actually  or  apparently  endanger- 
ing life  or  great  bodily  harm,  will  not  excuse  a  hom- 
icide. *  •  •  But  •  •  •  the  danger  •  •  • 
must  be  real,  or  honeetly  believed  to  be  so,  and  on 
reasonable  grounds.  The  danger  must  be  appar- 
ent and  Imminent  and  existinar,  *  *  *  or  hon- 
estly believed  to  be  so,  and  on  reasonable  grounds. 
The  belief  or  apprehension  of  danger  must  be 
founded  on  sufBoient  circumstances  to  authorize 
the  opinion  that  the  purpose  to  kill  or  do  great 
bodily  harm  then  exists. "  Held,  that  the  jury 
could  not  have  been  led  to  believe  that  self-defense 
could  be  established  only  by  showing  the  actual 
existence  of  real  danger  of  death  or  vreat  bodlN 
harm,  though  they  were  also  charged  that  defend- 
ants were  not  guilty  if  the  killing  was  done  "un- 
der a  well-founded  belief  and  apprehension"  of 
death  or  great  bodily  harm,  but  were  guilty  if  the 
killing  was  done  "from  any  other  feeling  than  a 
well-grounded  fear  or  apprehension  "  of  such  dan- 
ger, especially  where  it  is  manifest  that,  if  defend- 
ants hM  any  such  apprehension  at  all,  it  was  "  well 
founded.  "—Barnard  v.  State,  (Tenn.)  12  S.  W.431. 

28.  On  •  trial  for  murder,  it  appeared  that  the 
fire  defendants  were  relatives,  and  that  some  of 
tbem  and  deceased  had  been  on  unfriendly  terms 
for  weeks.  Deceased  was  shot  from  his  horse  as 
be  was  passing  along  a  road,  along  which  it  was 
bis  known  habit  to  pass  at  that  time  in  the  week. 
Defendants  knew  (A  this  custom,  and  one  defend- 


ant inquired  about  It  a  few  days  before,  and  waa 
informed  that  such  was  the  fact.  Defendants  had 
passed  the  day  on  hills  from  which  parts  of  this 
road  were  in  easy  view,  without  dinner,  and  in 
winter,  within  a  half  mile  of  their  uncle's  house, 
where  they  testified  they  were  going.  A  witness, 
who  was  riding  with  deceased,  testified  that  he 
heard  a  gun-shot,  saw  deceased  falling  from  his 
horse,  and  then  looked  ahead,  and  saw  smoke  by  a 
log,  and  defendant  J.  emerging  from  behind  the 
log,  and  crossing  the  road  to  a  bank  on  the  right. 
Another  witness,  who  had  passed  the  log  shortly 
before,  and  was  WO  to  800  yards  away,  testified 
to  substantially  the  same  thing.  Both  witnesses 
testified  that  the  firing  was  renewed  from  the 
bank.  It  appeared  that  there  were  four  fresh  signs 
of  men  having  been  behind  the  log,  and  what 
seemed  to  be  a  "rest"  was  found  under  It.  A  car- 
tridge shell  corresponding  with  the  ball  cut  from 
deceased's  body,  and  of  the  same  kind  used  in  de- 
fendant J. '8  riue,  was  found  behind  the  log.  De- 
fendants admitted  their  presence  at  the  killing, 
and  that  J.  shot  deceased,  but  testified  that  the 
shooting  was  done  in  self-defense.  The  testimony 
of  defendants  was  corroborated  by  one  witness  on- 
ly, and  he  was  their  kinsman,  and  had  been  arrest- 
ed for  complicity  in  the  murder,  and  the  evldenoe 
showed  that  it  was  improbable  that  he  could  hava 
seen  what  he  testified  to.  Four  of  the  defendants 
were  armed,  and  tney  testified  that  tbey  were  all 
in  sight  of  deceased  when  the  firing  began.  Held, 
that  the  evidence  showed  that  defendants  ware  ly- 
ing in  wait  for  the  purpose  of  killing  deceased,  and 
warranted  a  conviction,  regardless  of  the  condition 
or  position  of  deceased's  gun  when  he  was  shot.— 
Barnard  v.  State,  (Tenn.)  18  S.  W.  431. 

ABsault  with  intent  to  kill. 

39.  A  pitchfork  is  a  deadly  weapon,  within  the 
meaning  of  Oen.  Bt  Ey.  c.  39,  art.  6,  §  8,  prescrib- 
ing the  punishment  for  willful  and  malicious  strik- 
ing with  a  deadly  weapon,  with  intent  to  kilL— 
Evans  v<  Commonwealth,  (Ky.)  12  8.  W.  T67. 

80.  On  the  trial  of  an  indictment  for  an  assault 
with  intent  to  kill,  an  instruction  that  if  defendant 
was  so  assaulted  as  to  give  him  reasonable  cause 
to  believe  there  was  a  design  to  do  him  great  bod- 
ily injury,  and  struck  his  assailant,  with  a  knife,  to 
prevent  such  Injury,  he  was  justified,  is  rightly  re- 
fused, as  not  limiting  the  right  of  self-defense  to 
the  use  of  such  violence  only  as  appeared  neces- 
sary.—State  V.  Brooks,  (Mo.)  18  a  W.  633. 

81.  Mansf.  Dig.  Ark.  S  1663,  defines  an  "assault" 
as  an  unlawful  attempt  coupled  with  present  abil- 
ity to  commit  a  violent  injury  on  the  person  of  an- 
other. Held  that,  in  an  indictment  for  assault 
with  intent  to  kill,  it  is  sufficient  to  allege  that  the 
assault  waa  committed  in  the  manner  and  with  the 
intent  necessary  to  constitute  the  offense,  without 
expressly  alleging  "present  ability,  "the  word  "as- 
sault" in  such  connection  meaning  all  that  the 
statute  defines  an  assault  to  be.— Russell  t.  State, 
(Ark.)  13  8.  W.  564. 

Indiotment. 

33.  An  Indictment  which  alleges  that  the  mur- 
der was  committed  with  "malice  aforethought"  is 
sufficient,  without  an  allegation  that  the  killing 
was  "unlawful;"  the  latter  being  included  in  the 
former.— Hall  v.  State,  (Tex.)  18  S.  W.  739. 

88.  An  indictment  sufSciently  charges  murder 
that  alleges  the  killing  upon  "malice  afore- 
thought;" it  need  not  allege  express  malice. — Gie- 
bel  V.  State,  (Tex.)  18  S.  W.  591. 

84.  An  indictment  for  murder  need  not  allege 
the  particular  part  of  the  body  where  the  mortal 
wound  was  inflioted.— Oiebel  v.  State,  (Tex.)  13  S. 
W.  591. 

35.  An  indictment  charging  that  defendant  with 
a  certain  knife  did  stab,  etc.,  m  and  upon  the  left 
side  of  the  body  of  deceased  one  mortal  wound, 
omitting  before  "one  mortal  wound"  the  expres- 
sion "giving  him  then  and  there, "etc.,  is  sufficient 
after  verdict.— State  v.  Bums,  (Ho.)  18  S.  W.  801. 

86.  Where  an  indictment  charges  that  the  mur- 
der was  committed  by  the  use  of  a  pistol  and  a 
knife,  it  is  sufScient  to  prove  that  either  was  used. 
— OaUaher  v.  State,  (Tex.)  13  S.  W.  1087. 


Digitized  by 


Google 


1190 


INDEX. 


87.  The  words  "acted  together,"  In  an  Indict- 
ment oharglnff  that  defendant  and  B.  acted  to- 
gether in  muraerine  deceased,  are  surplusage,  and 
not  descriptive  of  we  offense;  and  it  is  not  error 
to  charge  that  defendant  would  be  euilty  if  he, 
"acting  by  himself  or  with  "  B^  killed  the  deceased. 
—Watson  y.  State,  (Tex.)  12  8.  W.  401. 

38.  Under  Rev.  St.  Ho.  i  12S2,  which  provides 
that  murder  committed  in  the  perpetration  of  rob- 
bery, etc.,  shall  be  deemed  murder  in  the  first  de- 
gree, the  usual  form  of  indictment  is  sufficient,  ir- 
respective of  the  manner  in  which  the  crime  was 
committed;  and  so  much  of  an  indictment  as 
charges  the  murder  to  have  been  committed  in 
the  perpetration  of  robbery  Is  surplusage.— State 
V.  Meyers,  (Mo.)  13  S.  W.  516. 

89.  In  the  absence  of  demurrer  or  motion  to 

?:uash,  an  indictment  sufficiently  charges  a  killing 
ialoniously  and  by  defendant  which  states  that  he, 
in  and  upon  deceased,  "feloniously  *  •  •  did 
make  an   assault  with   certain  deadly  weapons 

•  •  •  which  he  •  •  *  then  and  there  bad 
and  held  in  his  hands,  him,  the  said  (deceased) 
feloniously  •  •  •  did  strike,"  eta  — State  v. 
Thomas,  (Ho.)  13  8.  W.  648. 

40.  An  indictment  which  charges  that  defend- 
ant "on  or  about  August  26,  1888,  and  anterior  to 
the  presentment  of  this  Indictment,  in  the  county 
and  state  aforesaid,  did  then  and  there,  unlawfully, 
and  with  malice  aforethought  kill  and  murder 

•  •    •    by  cutting    and   stabbing  him,  the  said 

*  *  ^  with  a  knife,  against  the  peace  and  dig- 
nity of  the  state, "Is  sufBcien^  and  implies  that 
deceased  died  on  the  day  named ;  and  the  additioa 
of  the  words  that  he  "inflicted  upon  him,  the  said 

*  •  *,  one  mortal  wound,  from  which  said  mor- 
tal wound  he,  said  *  •  *,  died, "  is  surplus- 
age.—Cudd  V.  State,  (Tex.)  12  8.  W.  1010. 

Insanity  as  defense. 

41 .  It  is  proper  to  charge  that  to  establish  the 
defense  of  insanity  it  must  be  clearlv  proved  that 
at  the  time  of  committing  the  act  the  defendant 
was  laboring  under  such  defect  of  reason  as  not  to 
know  the  nature  and  quality  of  the  act  he  was  do- 
ing, or,  if  he  did  know  it,  that  he  did  not  know  it 
was  wrong.— Giebel  v.  State,  (Tex.)  18  S.  W.  691. 

43.  The  defense  interposed  the  plea  of  general 
and  not  partial  Insanity.  A  witness  for  thedef ense 
having  testified  to  facts  upon  which  he  based  his 
opinion  that  the  defendant  was  insane,  the  state, 
on  cross-examination,  asked  him  whether  in  his 
ratinion  the  defendant  knew  right  from  wrong, 
ifefendant's  objection  that  the  question  was  too 
gener^  and  that  It  should  have  been  restricted  to 
the  defendant's  mental  capacity  and  knowledge  as 
to  the  right  and  wrong  of  the  particular  act 
charged,  was  overruled.  Held,  that  while  the  re- 
striction would  be  proper,  whether  general  or  par- 
tial insanity  be  the  plea,  the  ruling  of  the  court 
was  not  reversible  error,  as  it  was  not  shown  that 
defendant  was  injured,  or  that  he  was  not  permit- 
ted to  examine  the  witness  with  reference  to  the 
particular  act  charged.— Giebel  v.  State,  (Tex.)  12 
B.  W.  691. 

Contlniianoe. 

48.  Where  due  diligence  has  been  used,  a  con- 
tinuance should  be  granted  to  procure  the  attend- 
ance of  witnesses  by  whose  testimony  defendant 
expecta  to  prove  that  the  killing  was  accidental, 
and  that  he  and  deceased  were  on  friendly  terms. 
— Embry  v  Commonwealth,  (Ey.)  13  8.  W.  888. 

Evidence. 

44.  The  clothing  worn  by  deceased  at  the  time 
of  the  homicide  was  properly  admitted  in  evidence. 
—Levy  V.  State,  (Tex.)  12  B.  W.  596. 

45.  It  is  not  improper  to  show  defendant's  bus- 
iness at  the  time  of  ttie  killing. — O'Brien  y.  C!om- 
monwealth,  (Ky.)  12  8.  W.  471. 

46.  On  a  trial  for  murder,  where  it  appears  that 
deceased  was  defendant's  wife,  but  that  theirmar- 
risKe  had  not  been  made  public,  and  that  deceased 
was  enceinte  by  deleiidiint,  letters  from  defend- 
ant to  deceased  are  admissible  in  evidence  to  show 
the  relations  between  them. — O'Brien  v.  Common- 
wealth, (Ky.)  13  S.  W.  471. 


47.  Letters  from  defandant  to  two  other  women, 
showing  his  relations  to  them,  ho  being  engsgod 
to  be  married  to  one,  aad  intimate  with  the  other, 
who  was  a  prostitute,  are  admissible  to  show  mo- 
tive for  desiring  to  be  rid  of  his  wif»— O'Brien  v. 
Commonwealth,  (Ky.)  13  S.  W.  471. 

48.  In  a  tri^  for  manslaughter,  evidence  that 
defendant,  some  two  weelu  before  the  homicide, 
said  that  his  father  had  killed  his  man,  and  he  in- 
tended to  soon,  is  incompetent  to  show  malioe.— 
Commonwealth  v.  Matthews,  (Ky.)  12  8.  W.  3S3. 

49.  Evidence  of  a  former  attack  on  defendant 
by  deceased,  with  a  knife,  is  competent,  as  tending 
to  support  evidence  given  on  the  trial  that  de- 
ceased was  a  violent  and  dangerous  man,  that  he 
had  made  threate  against  defendant,  and  provoked 
the  difficulty  which  resulted  in  his  death.— Jack- 
son V.  State,  (Tex.)  13  8.  W.  601. 

50.  On  a  trial  for  murder  a  witness  may  use  a 
diagram  of  the  place  where  the  killing  occurred, 
which  he  has  verified  by  observation  and  measure- 
ment.—Commonwealth  V.  Hourigan,  (Cy.)  13  & 
W.  B50. 

61.  On  a  trial  for  murder,  where  it  was  shown 
that  the  conduct  of  Uie  accused  and  the  deceased 
towards  each  other  had  been  rough  and  irritating 
during  the  day  In  the  afternoon  ofwhlch  the  homi- 
cide was  committed,  evidence  of  braises  found  on 
the  body  of  deceased  shortly  after  his  burial  is  ad- 
missible, as  tending  to  show  who  had  been  the  ag- 
gressor during  the  day.— Billings  y.  State,  (Ark.) 
13  S.  W.  574. 

62.  Evidence  concerning  a  difflcolty  between 
defendant  and  deceased,  vrnich  occurred  two  and 
a  half  years  before  the  homicide,  is  irrelevant, 
where  no  connection  is  shown  between  the  two 
evento,  and,  being  prejudicial  to  defendant,  its  ad- 
mission is  reversible  error.  —  Billings  y.  State, 
(Ark.)  12  8.  W.  674. 

58.  On  trial  for  murder,  evidence  that  accused, 
about  two  hours  after  the  killing,  wiped  some 
blood  off  deceased's  body,  smelt  It,  and  then  gave 
his  finger  a  jerk.  In  order  to  throw  the  blooa  off, 
is  admissible,  and  it  is  not  necessary  to  instruct 
the  jury  to  consider  it  only  on  the  question  of  mal- 
ice.—Duncan  y.  Commonwealth,  (Ky.)  13  S.  W. 
678. 

Defendant  testified  that,  about  a  year  before 
the  killing,  deceased  had  applied  to  him  as  a  phy- 
sician ;  told  him  that  he  had  seduced  a  certain  girl, 
and  haid  given  her  medicine,  from  which  she  was 
suffering,  and  wanted  defendant  to  relieve  her; 
that,  on  defendant's  refusing,  deceased  became 
angry,  and  threatened  him.  Held,  that  it  was 
competent  for  the  state  to  show,  as  tending  tocon- 
tradict  this  testimony,  that  at  the  time  indicated 
there  was  nothing  the  matter  with  tJieglrL  ^Com- 
monwealth V.  Hourigan,  (Ky.)  13  8.  W.  6S0. 

65.  The  defense  proved  that,  shortly  before  the 
homicide,  the  deceased  declared  that  he  had  sus- 
tttlned  illicit  relations  with  defendant's  former 
wife,  which  was  the  reason  for  the  hostility  exist- 
ing between  him  and  the  defendant.  H4Ud,  that  it 
was  proper  to  permit  the  state,  in  rebuttal,  U 

grove,  by  the  defendant's  divorced  wife,  that  she 
ad  never  had  Improper  relations  with  deceased, 
and  that  defendant  had  never  charged  her  with  nor 
suspected  her  of  such  relations.— Qiebel  y.  Btete^ 
(Tex.)  12  S.  W.  691. 

56.  On  a  trial  for  murder,  it  appeared  that  at  a 
barbecue  under  the  direction  of  the  deceased  the 
latter  put  defendant's  brother  off  the  grounds 
where  the  barbecue  was  being  held,  for  improper 
conduct  of  the  brother,  and  that  defendant  snot  de- 
ceased in  pursuance  of  a  threat  to  do  so  If  deceased 
should  molest  the  brother.  Everything  tluit  was 
said  or  done  by  either  brother  was  in  the  presence 
and  hearing  of  the  other.  Held,  that  they  were 
acting  in  concert,  and  that  evidence  of  the  'acts  or 
words  of  either  was  admissible  as  part  of  the  net 
aeatok — CJol  oy  y.  Commonwealth,  (Ky.)  13  S.  W. 
132. 

57.  Where  defendant  has  been  jointly  indicted 
with  others,  it  is  not  necessary,  to  sustain  a  con- 
viction, to  show  a  conspiracy  bistween  defendants, 
or  any  of  them,  to  attack  or  Injure  deceased,  where 
the  indictment  contains  no  such  charge. — Von 
Qundy  v.  Commonwealth,  (Ky.)  13  a  W  886. 
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58.  Bvldenoe  of  the  flndine,  at  short  distances 
from  defendant's  hoase,  of  a  bloody  handkerchief, 
a  week  after  the  murder,  and  some  rotten  drawers 
and  overalls  about  two  years  thereafter,  is  irrele- 
vant and  harmful,  without  evidence  to  connect 
them  with  defendant.— State  v.  Thomas,  (Mo.)  18 
8.  W.  648. 

59.  Where  the  depositions  of  physicians  who  had 
treated  defendant  professionally,  to  the  effect  that 
his  mind  had  been  seriously  impaired  by  masturba- 
tion, are  first  read  to  or  by  experts,  they  may  an- 
swer questions  as  to  the  mental  condition  of  a  per- 
son so  afflicted;  whether  such  insanity  is  perma 
nent,  and  easy  or  hard  to  cure ;  and  whether  a  per- 
son insane  from  such  cause  one  year  before  would 
remsln  so  down  to  the  time  of  the  trial. — State  ▼. 
Meyers,  (Mo.)  12  S.  W.  610. 

60.  On  a  trial  for  murder  committed  by  defend- 
ant when  deceased  and  others  were  attempting  his 
arrest  on  a  charge  of  unlawfully  carrying  arms, 
upon  the  question  of  motive,  and  to  explain  the  con- 
duct of  the  deceased  and  po»»e  in  attempting  to  ar- 
rest the  defendant,  the  oourt  properly  admitted  in 
evidence  the  records  of  the  district  court  of  an- 
other county,  to  show  that  an  indictment  for  mur- 
'.cor  was  pending  in  said  court  against  the  defend- 
ant—Jacobs V.  Btote,  (Tex.)  12  S.  W.  *08: 

61.  (Jpou  the  same  issue,  and  to  r.how  that  the 
attempted  arrest  was  le^al,  the  court  properly  ad- 
mitted the  sheriff  to  testify  that  about  a  week  be- 
fore the  homicide  he  received  a  letter  from  the 
sheriff  of  another  county,  stating  that  defendant 
was  in  the  county,  armed  with  rifles  and  pistols. — 
Jacobs  V.  State,  (Tex.)  12  S.  W.  408. 

62.  For  the  purpose  of  showing  an  absence  of 
motive  on  the  part  of  defendant  to  commit  the 
murder,  he  offered  to  prove,  by  a  witness  who  had 
been  his  counsel  in  a  land  suit  with  the  deceased, 
that  witness  had  advised  him  that  he  had  a  perfect 
title,  and  that  the  juAge  and  deceased's  counsel 
had  advised  her  to  accept  a  compromise  offered  her 
by  the  accused.  Held,  that  it  was  incompetent. 
— OaUaher  T.  Bute,  (Tex.)  12  S.  W.  1087. 

68.  Statements  made  by  defendant  three  hours 
before  the  homicide  were  not  admissible  in  his  be- 
half as  part  of  the  ret  oeftOB.— Giebel  y.  State, 
(Tex.)  12  &W.  691. 

64.  Where  the  accused  becomes  a  witness,  it  is 
not  necessary,  In  order  to  make  his  written  state- 
ment before  a  coroner  admissible  against  him,  to 
call  his  attention  particularly  to  It.  —  State  ▼. 
Toung,  (Mo.)  12  S.  W.  879. 

66.  On  a  trial  of  defendant  for  aiding  and  abet- 
ting a  husband  in  the  murder  of  his  wife,  where 
it  appeared  that  they  armed  themselves,  and  to- 
gether went  to  the  home  where  the  wife  lived  after 
separation  from  her  husband,  with  the  purpose  of 
capturing  her  and  carrying  her  away  for  an  unlaw- 
ful purpose,  evidence  that  the  husband,  during 
such  pursnit,  offered  to  surrender  the  virtue  of  his 
wife  to  others,  if  they  would  give  him  information 
as  to  where  she  was,  is  admissible,  whether  or  not 
defendant  heard  such  offer.  —  Allen  t.  Ck>mmon- 
wealth,  (Ky.)  12  S.  W.  682. 

66.  Evidence  of  a  witness  that  he  had  told  de- 
fendant, shortly  before  the  UUing,  that  deceased 
had  used  insulting  language  concerning  defend- 
ant's family,  is  material,  as  showing  that  the  kill- 
ing was  on  account  of  the  insulting  language, 
though  between  that  time  and  the  killing  defendant 
asked  deceased  if  he  had  used  the  language. — Rich- 
ardson V.  State,  (Tex.)  12  B.  W.  870. 

Character. 

67.  On  a  trial  for  an  assault  with  intent  to  com- 
mit murder,  evidence  of  the  good  or  bad  character 
of  the  prosecuting  witness  for  chastity  is  irrele- 
vant, though  the  alleged  cause  of  the  assault  was 
insulting  words  or  conduct  of  the  prosecuting  wit- 
ness to  the  wife  or  daughter  of  defendant.— Green 
▼.  Stote,  (Tex.)  12  S.  W.  872. 

68.  Under  a  plea  of  self-defense  to  an  indict- 
ment for  murder,  where  defendant  was  convicted 
on  testimony  of  positive  nature,  the  admission  of 
evidence  of  general  good  character  of  deceased, 

*  though  irrelevant,  was  harmless  error. — Webb  v. 
Commonwealth,  (Ky.)  12  &  W.  769.    • 


Evidence — Dying  deolaratioiu. 

69.  The  admission  of  a  dying  declaration  that 
deceased  "was  shot  for  nothing, "  though  it  is  in- 
competent, is  not  prejudicial  to  defendant,  where 
the  fact  is  otherwise  satisfactorily  proved,  and 
where,  according  to  defendant's  own  testimony, 
he  could  have  avoided  the  homicide. — Pacer.  Ck>m- 
monwealth,  (Ky.)  12  a  W.  271. 

70.  xn  a  murder  trial,  proof  that  deceased  could 
not  live,  and  that  he  said  he  could  not  live,  and 
had  given  up  all  hope  of  recovery,  is  sufflcient 
foundation  for  the  admission  of  dyingdeclarations. 
-.^Pace  V.  Commonwealth,  (Ky.)  12  8.  W.  271. 

71.  Evidence  that  deceased,  about  15  minutes 
after  he  was  shot,  while  lying  on  the  ground,  said 
he  hoped  he  would  live  long  enough  to  take  a  gun 
home,  and  that  he  died  in  20  minutes,  sufficiently 
shows  a  consciousness  of  impending  death  to  ren- 
der the  statement  of  deceased  competent  as  a  dy- 
ing declaration.  —  Commonwealth  v.  Matthews, 
(Ky.)  12  8.  W.  883. 

72.  It  being  impossible  for  the  deceased  to  see 
who  fired  the  shot  which  killed  him,  a  mere  ex- 
pression of  opinion  by  him,  some  hours  after  the 
shooting,  as  to  who  shot  him,  is  inadmissible  as  a 
dying  declaration.— Jones  v.  State,  (Ark.)  18  S.  W. 

78.  Declarations  of  deceased  that  he  and  the  ac- 
cused were  playing,  and  that  the  shooting,  from 
which  the  death  of  deceased  resulted,  was  an  ac- 
cident, were  statements  of  facts,  and  not  matters 
of  opinion,  and  were  competent  as  dying  declara- 
tions.— Commonwealth  t.  Matthews,  (Ky.)  12  S. 
W.  338. 

Threats. 

74.  Where  it  is  In  doubt,  In  a  murder  trial,  as  to 
whether  the  attack  was  commenced  by  the  de- 
fendant or  the  deceased,  nncommunlcated  threats 
by  the  latter  may  be  put  in  evidence  by  the  former, 
to  show  that  In  all  probability  deceased  made  such 
attack,  and  his  mouve  In  doing  so. — ^Levy  v.  State, 

(Tex.)i2S.  w.ego. 

Variance. 

76.  Evidence  that  deceased  died  on  a  day  subse- 
quent to  that  named  in  the  indictment  is  admis- 
sible, and  the  variance  Is  immaterial  as  long  as  the 
death  occurred  before  the  bringing  of  the  indict- 
ment.—Cudd  V.  Bute,  (Tex.)  12  8.  W.  1010. 

Instmotions. 

76.  Cnder  Per..  Code  Tex.  art.  674,  providing 
that  ch3  attack  upon  the  person  of  an  individual. 
In  order  to  justify  homicide,  must  be  such  as  pro- 
duces a  reasonable  expecUtlon  or  fear  of  death,  or 
some  serious  bodUy  harm,  an  instruction  on  the 
law  of  self-defense  Is  not  required,  where  the  evi- 
dence fails  to  show  that  such  an  atUck  ^as  made 
—Boyd  V.  Bute,  (Ter.)  ia  S-  W.  7«7. 

77.  On  a  trial  for  murder,  an  instruction  defin- 
ing "express  malice"  as  "when  a  man  with  a  cool 
and  sedate  mind,  in  pursuance  of  a  formed  design 
to  kill  another,  or  to  inflict  on  him  some  serious 
bodily  injury  which  would  nrobably  end  in  depriv- 
ing him  of  life,  does  kill  such  person, "  is  InsufB- 
cient,  as  it  embraces  excusable  and  justifiable 
homicide.  FoUowIng  Crook  v.  Bute,  11  8.  W.  444; 
Cahn  V.  Sute,  Id.  7ii3.— Gonzales  v.  State,  (Tex.) 
12  8.  W.  738. 

75.  On  a  trial  for  murder,  where  the  evidence 
tends  to  show  that  the  killing,  though  caused  by 
defendant's  recklessness,  was  accidental,  it  is  er- 
ror not  to  Include  in  the  charge  an  instruction  as 
to  involuntary  manslaughter.— Embiy  v.  Common- 
wealth, (Ky.)  18  S.  W.  888. 

79.  On  a  trial  for  murder,  the  omission  of  the 
court  to  tell  the  jutj'  that  defendant  had  the  right 
to  defend  his  family  against  any  attack  of  the  de- 
ceased is  not  Impr.^er,  where  there  is  no  evidence 
to  show  that  the  deceased  had  any  such  pui-pose. 
—Hilton  V.  Commonwealth,  (Ky.)  12  B.  W.  1062. 

80.  The  coun  need  not  instruct  separately  on 
two  counta  of  an  indictment  for  murder,  the  only 
difference  between  which  Is  that  one  states  the  im. 
plemente  with  which  the  killing  was  done,  whilo 
the  other  states  that  they  were  unknown. — Bute  1 . 
Thomas,  (Mo.)  18  S.  W.  643. 
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81.  Where,  on  •  trial  for  mnrder,  the  evldenoe 

eatabllshes  conclusively  and  solely  that  deceased 
was  assassinated,  at  night,  by  his  fireside,  by 
some  one,  who  fired  tbrouf(b  a  crack  from  with- 
out, it  is  not  error  for  the  court  to  confine  its 
charge  to  the  law  applicable  to  murder  in  the  first 
degree.— Jones  v.  State,  (Ark.)  13  S.  W.  7(M. 

88.  A  charge  that  the  jury  are  to  judge  wheth- 
er defendant,  if  present  at  the  killing,  acted  as 
principal,  "from  the  surrounding  circumstances 
in  proof,  such  as  companionship  oi  the  parties  and 
the  conduct  of  defendant  at,  before,  and  after  the 
commission  of  the  offense, "  is  not  an  expression  of 
opinion  on  the  weight  of  the  evidence.— Watson  v. 
State,  (Tex.)  12  8.  W.  40i. 

88.  On  a  trial  for  murder,  where  defendant  has 
been  jointly  indicted  with  others,  and  it  appears 
that  deceased  was  killed  by  a  blow  on  the  head,  in 
a  difficulty  with  him  and  others,  brought  on  by  de- 
fendant, in  which  the  co-defendants  participated, 
an  instruction  that  if  defendant  struck  deceased, 
not  in  necessary  self-defense,  and  deceased  did  not 
die  therefrom,  defendant  was  guilty  of  assault  and 
battery  only,  is  properly  refused. — Von  Gundy  t. 
Commonwealth,  (Ky.)  12  S.  W.  886. 

Si.  On  a  trial  for  murder,  committed  as  the  re- 
sult of  a  quarrel,  where  there  is  evidence  that  de- 
fendant had  In  good  faith  abandoned  the  original 
difficulty,  and  that  deceased  and  his  wife  renewed, 
provoked,  and  pressed  the  conflict,  defendant  is  en- 
titled to  an  instruction  as  to  the  law  in  case  of 
abandonment  of  the  difficulty  by  defendant.— Jack- 
son V.  State,  (Tex.)  12  S.  W.  601. 

86.  On  a  trial  for  murder,  where  It  appears  that 
defendant  and  two  others,  while  carrying  a  keg  of 
beer  at  night,  were  met  by  a  man  who,  after  some 
words,  stmck  defendant  In  the  face  with  his  lan- 
tern, and  ran  away,  after  which  deceased  came 
along  and  struck  defendant,  whereupon  defendant 
cuthim  with  his  knife,  instructions  should  be  given 
as  to  the  lower  grades  of  homicide.  —  State  v. 
Young,  (Mo.)  12  8.  W.  879. 

86.  Where  the  court  has  charged  that,  if  defend- 
ant willfully  and  maliciously  struck  and  wounded 
the  prosecutor  with  a  pitchfork,  with  intent  to  kill, 
and  the  jury  believed  said  pitchfork  was  a  deadly 
weapon,  they  should  find  mm  guilty  of  a  felony,  ft 
is  proper  to  refuse  to  charge  that,  before  they  could 
find  defendant  guilty  as  set  forth  in  the  instruc- 
tion, "they  must  believe  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  defendant  stmck  with 
intent  to  kill,  and  they  must  further  believe  that 
said  pitchfork,  at  the  time  in  the  hands  of  defend- 
ant, used  in  the  manner  he  used  it,  if  he  did  so  use 
it,  was  a  deadly  weapon." — Evans  v.  Common- 
wealth, (Ky.)  12  B.  W.  767. 

87.  An  instruction  that  the  ]urv  should  acquit 
defendant,  if  they  believed  that  the  latter  believed, 
and  had  reasonable  grounds  to  believe,  that  the 
killing  of  deceased  was  necessary  to  avert  great 
bodily  harm,  unless  the  wrongful  act  of  defendant 
made  the  anticipated  harm  from  deceased  excusa- 
ble, is  not  objectionable,  where  the  following  in- 
struction applies  the  reasonable  doubt  in  favor  of 
defendant  to  the  entire  oaee,  for  falling  to  state 
that  before  the  jury  could  act  on  the  qualification 
they  must  believe,  to  the  exclusion  of  a  reasonable 
doubt,  that  some  wrongful  act  of  defendant  made 
the  harm  excusable  on  the  part  of  deceased.— Face 
▼.  Commonwealth,  (Ky.)  12  &  W.  271. 

88.  Defendant  requested  an  instruction  that 
"where  the  Intent  was  not  to  take  life,  but  only  to 
do  great  bodily  harm,  it  is  murder  in  the  second 
degree,  if  death  results. "  The  court  instructed  as 
follows:  "According  to  the  evidence  as  adduced 
in  this  case,  if  you  fail  to  find  that  defendant  in- 
tended to  kill  deceased,  •  •  •  you  will  find  him 
not  guilty. "    Held,  that  defendant  could  not  oom- 

£laln,  and  the  error.  If  any,  came  within  Rev.  St. 
[o.  1879.  {  1821,  orovidlng  that  no  criminal  nro- 
ceedlngs  shall  bo  invalidated  "for  any  error  com- 
mitted at  the  Instance  or  In  favor  of  the  defend- 
ant. "—State  V.  Mitchell,  (Mo.)  12  S.  W.  879. 

89.  Where  the  evidence  does  not  raise  the  Issue 
of  self-defense,  It  Is  error  to  charge  upon  that  Is- 
sue; but,  the  error  being  In  favor  of  defendant, 
he  cannot  object  thereto,  though  the  charge  be  im- 


perfect and  erroneous.— Hawthorne  v.  State,  (Tex.) 
la  a  W.  603. 

90.  On  a  trial  for  murder  an  instruction,  as  to 
temporary  insanitjr,  which  assumes  that  the  ac- 
cuse did  the  killing,  when  he  had  pleaded  "  J<ot 
guilty,"  cannot  have  prejudiced  him,  when  he 
himself  testified  that  he  did  it. — Brewer  v.  Com- 
monwealth, (Ky.)  12  B.  W.  673. 

91.  Where  the  evidence  shows,  without  con- 
flict, that  the  assault  was  premeditated,  deliberate, 
and  with  a  formed  design  to  kill,  the  giving  of  an 
Instruction  on  the  law  of  manslaughter  is  an  error 
of  which  defendant  cannot  complain.  —  Oreea  v. 
State,  (Tex.)  13  S.  W.  872. 

Instructions — Aooomplioe  testimony. 

93.  In  a  murder  case  a  witness  for  the  state  tes- 
tified, in  regard  to  a  piece  of  quilt  and  a  sack  found 
together  the  morning  after  the  murder,  on  the 
rcMd  between  the  house  of  the  murdered  persons 
and  that  of  defendant,  that  he  thought  the  quilt 
belonged  to  defendant,  but  was  positive  that  the 
sack  helonged  to  the  principal  witness  for  the 
state,  who  had  testified  that  defendant  confessed 
to  him  that  he  committed  the  murder.  The  prin- 
cipal witness  had  said  nothing  about  this  confession 
until  afjer  he  knew  that  he  himself  was  suspected 
of  the  crime,  and  had  then  lied  about  his  knowledge 
of  the  murder  before  telling  of  the  confession. 
Held,  that  the  evidence  called  for  a  charge  on  the 
testimony  of  an  accom  pUoe.— Shulze  ▼.  State,  (Tex.) 
18  a  W.  1084. 

Beasonable  doubt. 

08.  An  instruction  that  if  the  jury  find  de- 
fendant guilty  beyond  a  reasonable  doubt,  but 
doubt  whether  it  was  murder  or  manslaughter, 
they  must  convict  of  the  lesser  offense.  Is  correct 
— Pa^ie  V.  Commonwealth,  (Ky.)  18  S.  W.  271. 

94.  A  charge  Is  not  objectionable  for  failure  to 
instruct  that  reasonable  doubt  should  be  applied  as 
iMtween  the  several  degrees  of  homicide  charged 
upon,  where  the  court  applies  the  reasonable 
doubt  to  the  whole  case,  and  no  additional  instruc- 
tions on  the  subject  were  requested.— Hall  v.  State, 
(Tex.)  13  8.  W.  789. 

95.  Where  defendant  has  been  jointly  indicted 
with  others,  it  is  proper  to  refuse  instructions 
based  on  the  idea  that  where  one  of  several  oo-de- 
fendants  is  shown  to  be  guilty,  but  It  is  not  shown 
beyond  a  reasonable  doubt  which  one,  the  jury 
must  acquit,  where  the  jury  are  instructed  that 
before  they  can  convict  they  must  believe  beyond 
a  reasonable  doubt  that  defendant  struck  the  fatal 
blow,  or  that  one  or  more  of  his  co-defendants  did 
It,  and  he  advised,  aided,  or  assisted. — Von  Gundy 
T.  Commonwealth,  (Ky.)  13  S  W.  886. 

96.  Where  the  jury  are  charged  that  they  must 
believe  beyond  a  reasonable  doubt  that  the  blow 
was  struck  with  an  instrument  capable  of  produc- 
ing death,  an  Instruction  on  Involunttury  man- 
slaughter is  properly  refused. — Von  Gundy  v.  Com- 
monwealth, (Ky.)  12  S.  W.  886. 

97.  One  of  the  defendants  admitted  that  he  fired 
six  or  seven  shots  at  deceased.  A  witness  testi 
fled  that  he  saw  another  of  the  defendants  fire 
onoe.  Two  other  defendants  admitted  that  they 
were  at  the  place  of  the  killing  at  the  time,  armed 
with  rifles,  and  the  remaining  defendant  was  very 
near  by.  It  appeared  that  they  had  been  together 
all  day,  within  easy  reach  of  the  place  of  killing; 
that  they  came  there  together;  and  that  after  the 
killing  they  met  near  the  body,  and,  after  consult, 
lug,  departed  together.  The  defendant  not  actu- 
ally present  at  the  killing  had,  several  days  before, 
inquired  If  It  was  not  deceased's  habit  to  pass  the 
place  at  the  time  In  the  week  when  the  killing  oc- 
curred; he  voluntarily  joined  the  other  defen&nts 
the  night  before;  suggested  that  they  go  out  on 
the  hills  overlooking  the  place  of  the  IdlUng,  on 
the  morning  of  the  day  thereof ;  and  stopped  on  a 
side  of  the  hill  commanding  a  view  of  the  road  on 
which  deceased  was  traveling  when  killed,  from 
whence  he  could  signal  the  other  defendanta,  who, 
there  was  evidence  to  show,  tiad  been  watching 
various  parts  of  the  road  all  day,  and  were  lying  in 
wait  behind  a  log.  The  oourt  properly  instructed 
the  jury  on  the  question  of  conspiracy  and  reason- 
able doubt  In  relation  thereto.    Held,  that  an  In- 
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■traction  on  the  (oestlon  of  reasonable  doubt,  as 
applicable  to  a  case  of  purely  circumstantial  evi- 
dence, was  not  required.  —  Barnard  v.  State, 
(Tenn.)  12  S.  W.  431. 

Malioe. 

98.^T7nderFen.  Code  Tex.  arts.  598,  595,  defining 
"manslaughter"  and  "adequate  cause," — the  for- 
mer being  voluntary  homicide  committed  under  the 
immediate  influence  of  sudden  passion  arising  from 
an  adequate  cause,  the  latter  being  such  as  would 
commonly  produce  a  degree  of  anger  or  terror  in  a 
person  of  ordinary  temper  sutQcient  to  render  the 
mind  incapable  of  cool  reflection, — an  explanation 
of  implied  malice  is  erroneous  which  requires,  in 
order  to  reduce  the  homicide  to  a  lower  grade  than 
murder  in  the  second  degree,  that  the  homicide 
should  have  been  committed  under  such  circum- 
stances as  fail  to  show  that  it  was  committed  un- 
der the  immediate  influence  of  sudden  passion 
arising  from  a  sudden  and  powerful  provocation, 
as  a  violent  blow  on  the  head,  etc. — Boyd  v.  State, 
(Tex.)  12  B.  W.  787. 

99.  A  definition  of  "malice  aforethought"  is  es- 
sential in  the  charge  In  a  murder  case,  and  a  defi- 
nition of  "express "and  "implied"  malice  does  not 
cure  the  omission.  Following  Crook  v.  State,  U 
S.  W.  444.— Boyd  v.  State,  (Tex.)  13  S.  W.  787. 

100.  A  charge  in  a  trial  for  murder  which  fails 
to  define  "malice"  is  fatally  defective. — Richard- 
son V.  State,  (Tex.)  12  S.  W.  870. 

101.  A  charge,  upon  the  subject  of  implied  mal- 
ice, that  "when  a  nomiidde  is  committed  without 
any,  or  without  considerable,  provocation,  the  law 
implies  malice, "  is  correct;  the  words  "considera- 
ble provocation"  being  equivalent  to  the  words 
"adequate  cause." — Jacohis  v.  State,  (Tex.)  12  S 
W.  4*W. 

102.  A  charge,  in  a  murder  case,  that  "malioe" 
is  "the  intentional  doing  of  a  wrongful  act  to  an 
other,  without  legal  justification  or  excuse,  "Is  sub 
atantially  correct,  and  sufficient,  especially  where 
it  is  followed  by  a  definition  of  "express  malioe," 
which  of  itself  fully  expresses  the  legal  meaning 
of  malice.— Oallaher  v.  State,  (Tex.)  12  S.  W.  losf 

108.  A  portion  of  a  charge  on  express  malice, 
which  states  tliat  "a  sedate  and  deliberate  mind 
and  foi-med  design  is  evidenced  by  external  circum- 
stances discovering  that  inward  Intention,  as  lying 
in  wait,  "etc.,  is  not  open  to  the  objection  that  it  is 
on  the  weight  of  evidence,  and  virtually  says  that 
express  malice  is  proved  when  any  of  the  condi- 
tions enumerated  in  the  ctiarge  are  shown  to  have 
existed.— Oallaher  v.  State,  (Tex.)  12  S.  W.  1087. 

Want  of  clearness. 


104.  An  instraction  that  murder  in  the  second 
degree  embraces  aU  cases  of  murder  at  common 
law  in  which  there  was  no  specific  Intent  to  kill, 
but  in  which  the  law  presumes  an  intent  to  kill, 
and  which  are  not  made  manslaughter  or  murder 
In  the  first  degree  by  statute,  is  too  abstract  a 
statement  of  law,  and  would  befog  rather  than  en- 
lighten a  jury.— Stete  ▼.  Mitchell,  (Ho.)  13  S.  W. 
S70 

105.  An  instruction  tbat  if  the  jury  believe  "that 
deceased  was  attacking  defendant  at  the  time,  and 
tbat  said  attack  produced  in  defendant  a  reason- 
able expectation  or  fear  of  deatti,  or  some  serious 
bodilv  injury,  then  defendant  would  be  justifiable  in 
the  killing ;  and  it  would  make  nodifterence  wheth- 
er such  danger  was  real  or  imaginary,  if  it  have 
tbe  appearance  of  being  real,  and  if  he  acted  upon 
such  Mlief  of  apparent  danger,  "—is  defective,  as 
it  does  not  distinctly  direct  tbe  jury  that  the  dan- 
ger must  be  considered  from  defendant's  stand- 
point, and  no  other,  and  from  all  the  circumstances 
proved.— Gtonzales  v.  SUte,  (Tex.)  13  S.  W.  788. 

AUbi. 

106.  Defendant  cannot  complain  of  a  charge  that 
It  the  jury  did  not  believe  the  defendant  was  pres- 
ent at  the  time  of  tbe  killing,  they  should  acquit 
taim,  where  the  defense  of  ai'li^i  has  not  been  in- 
terposed by  him.— Watson  v.  State,  (Tex.)  18  8. 
W.  404. 

Assumption  of  faots. 

107.  Deceased,  when  shot  by  defendant,  was  en- 
erased  in  a  quarrel  with  one  D.    The  court  in- 


structed tbe  jury  that  thw  should  acquit  on  tbe 
ground  of  seu-defense  and  apparent  necessity,  if 
thev  believed  tliat  when  defendant  shot,  if  he  did 
BO,  he  believed,  and  had  reasonable  grround  to  be- 
lieve, that  he  or  D.  was  in  immediate  danger  of 
great  bodily  harm  from  deceased,  and  that,  in  the 
exercise  of  a  reasonable  judgment,  it  was  neces- 
sary to  shoot  him  to  avert  such  danger,  real  or 
apparent,  "unless  his  own  wrongful  act,  or  the 
wrongful  act  of  said  D.,  made  the  harm  to  him- 
self or  D.,  or  both,  necessary  or  excusable  on 
the  part  of  said"  deceased.  Held,  that  the  in- 
struction did  not  assume  that  any  act  of  defend- 
ant or  D.  was  wrongful,  and  stated,  in  substance, 
that  defendant  had  no  right  to  shoot  deceased  to 
protect  D.  if  the  latter  was  in  fault,  which  was 
correct.- Pace  v.  (Jommonwealth,  (Ky.)  12  S.  W. 

ari. 

Verdict. 
103.  Under  Rev.  St  Mo.  |  1984,  whi<di  provides 

that  the  jury  mnst  ascertain  the  degree  of  murder 
of  which  the  defendant  was  guilty,  a  verdict  that 
"we,  the  junr,  find  the  defendant  guilty  of  murder 
In  the  first  degree,  as  charged  in  the  second  count 
In  the  indictment, "  is  sufficient.— State  v.  Meyers, 
(Mo.)  13  S.  W.  610. 

109.  Under  Rev.  St.  Mo.  1879,  i  12S4,  providing 
that,  on  trial  of  an  indictment  for  murder  in  the 
first  degree,  the  jury  must  inquire,  and  by  their 
verdict  ascertain,  whetlier  the  defendant  be  guilty 
in  the  first  or  second  degree,  a  general  verdict  of 
guilty,  without  specifying  tbe  degree,  is  void.  Fid- 
lowlng  Stote  v.  Montgomery,  11  S.  W.  1013.— State 
V.  Jackson,  (Mo.)  13  B.  W.  867. 

New  trial. 

110.  It  is  no  ground  for  a  new  trial  that  the  jury 
convicted  defendant  of  manslaughter  instead  of 
murder.— Allen  v.  Commonwealth,  (Ey.)  13  S.  W. 
682. 

Appeal — Beview. 

111.  On  a  trial  for  murder,  objections  that  tbe 
jury  were  allowed  to  separate  during  the  trial,  or 
that  after  they  were  sworn  they  visited  the  local- 
ity of  the  alleged  murder  without  any  order  of 
court,  and  in  the  absence  of  the  prisoner  and  his 
counsel,  where  made  for  the  first  time  after  ver- 
dict, cannot,  under  Carroll's  Code  Ky.  g  281,  he 
considered  by  the  court  of  appeals. — Hunt  ▼.  Com- 
monwealth, (Ky.)  US.  W.  127. 

HOBSB  AND  STREET  BAIIr 
BOADS. 

Liability  for  iiuuries. 

1.  Where  plaintiff's  evidence  tends  to  show 
tbat  tbe  gripman  saw  deceased  crossing  the  track 
when  at  such  distance  that  be  could  have  avoided 
collision  by  using  promptly  the  appliances  at  his 
command  for  checking  the  train,  the  case  is  prop- 
erly submitted  to  tbe  jury.— Pope  v.  Kansas  City 
Cable  Ry.  Co.,  (Mo.)  12  B.  W.  891. 

3.  Where  it  appears  that  the  gripman  on  a  ca- 
ble-car saw,  as  he  was  about  to  pass  around  a  curve 
at  the  intersection  of  two  streets,  a  young  child 
near  the  lamp-post,  but,  seeing  that  the  track  was 
clear,  went  on,  looking  to  neither  side  until  within 
about  a  foot  of  the  child,  who  had,  according  to 
other  witnesses,  toddled,  at  a  child's  rate,  to  the 
track,  when  he  was  nnable  to  stop  the  car  to  avoid 
running  over  the  child,  there  is  evidence  to  sustain 
a  verdict  against  the  company. — Winters  t.  Kan- 
sas Ci^  Cable  Ry.  Ck>.,  (Mo.)  13  a  W.  663. 

Pleading. 

8.  A  petition  alleging  that  deceased,  in  the  ex. 
ercise  of  due  care,  was  crossing  defendant's  track, 
"when  the  defendant,  by  its  agents  and  servants, 
negligently,  carelessly,  and  wrongfully  ran  its 
car  against  the  wagon  of  [deceased,]  overturned 
the  same,  and  killeo  him, "  is  sufficient  when  first 
objected  to  on  appeal.— Pope  v.  Kansas  City  Cable 
Ry.  COj^(Mo.)  13  B.  W.  891. 

4.  Where  plalntilTs  evidence,  in  an  action 
against  a  cable-road  company,  shows  that  defendant 
was  operating  the  railway  in  the  month  previous  to 
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the  accidents  and  defendant  does  not  stand  on  its  d^ 
murrer  to  plaintUPs  evidence,  but  gives  evidence 
tending  indireotly  to  show  that  It  was  operating 
the  road  at  the  time  of  the  aooident,  and  conduots 
the  case  as  it  that  fact  were  conceded,  the  over 
roUng  of  tiie  demurrer  is  not  error.— Pope  v.  Kan- 
sas City  Cable  By.  Co.,  (Mo.)  IS  S.  W.  8»1. 

liability  for  injuries — InBtmctions. 

5.  An  instruction  requiring  a  vigilant  watch  of 
the  "  track  ahead "  is  not  confusing,  though  there 
were  several  parallel  tracks. — Pope  v.  Kansas  City 
Cable  Ry.  Co.,  (Mo.)  13  S.  W.  891. 

6.  Ail  Instaruction  requiring  the  gripman  to  ez- 
endse  ordinary  care  to  prevent  the  injury  is  not 
erroneous  as  requiring  him  to  stop  bis  train  with- 
out regard  to  the  safety  of  the  train  or  its  passen- 
gers.—Pope  V.  Kansas  City  Cable  Ry,  Co.,  (Ho.) 
12  S.  W.  891. 

7.  An  instruction  assuming  that  defendant's 
servants  were  operating  the  cars  is  not  erroneous, 
where  plaintiff's  evidence  tends  to  show  that  fact, 
and  it  is  not  denied  by  defendant,  but  is  treated  as 
conceded  by  both  parties. — Pope  v.  Kansas  City 
Cable  Ry.  Co.,  (Mo.)  13  8.  W.  891. 

HT7BBAin>  AND  WIEB. 

See,  also.  Divorce;   Dower;  Homettead;  Mar- 
riage. 
As  witnesses,  see  Wibneti,  3, 8. 

Property  rights. 

1.  Though  the  wife  on  whose  land  notes  of  her 
husband  are  secured  is  a  surety  for  him,  a  compro- 
mise by  the  husband  on  account  of  the  fraud 
through  which  the  notes  were  procured  will  not 
estop  her  from  setting  up  the  fraud,  especially 
where  there  is  no  evidence  as  to  the  nature  of  her 
estate  In  the  land.— Henry  t.  Bneed,  (Mo.)  12  B. 
W.668. 

8.  Honey  ^d  to  a  husband's  oredltor  by  a 
debtor  of  the  wife  cannot  be  applied  to  the  debt  due 
the  wife  for  her  Indlvidnal  money,  though  it  was 
paid  on  the  express  agreement  of  the  husband  that 
It  should  be  so  applied,  where  no  authority  of  the 
wife  is  shown  for  such  transaction. — ^Amett  t. 
Glenn,  (Ark.)  13  S.  W.  4S7. 

'  8.  liand  was  purchased  jointly  by  the  husband 
and  wife,  and  the  deed  provided  that  when  a  stat- 
ed sum  should  be  pMd  the  wife  should  be  entitled 
to  half  the  land,  and,  if  it  should  be  sold  at  any 
time,  she  should,  "at  her  option,  be  entitled  to  the 
aforesaid  sum  of  money,  or  one-half  of  the  pro- 
ceeds of  such  sale. "  Held,  that  the  creditors  of  the 
husband,  whose  debts  were  contracted  after  the 
specified  sum  had  been  paid,  were  not  entitled  to 
have  the  wife's  interest  subjected  to  the  payment 
Of  a  vendor's  lien. — Sawyer  y.  Ooodpaster's  A»- 
■ignee,  (Ey.)  12  &  W.  470. 

4.  Where  grantors  attempt  to  convey  land  to 
a  husband  and  wife  Jointly,  the  entire  price  being 
paid  by  the  husband,  but  the  deed  is  acknowledged 
out  of  the  state,  and  never  recorded  therein,  and 
afterwards  a  deed  Is  made  to  the  wife  alone,  the 
husband  consenting  thereto  while  sick  and  proba- 
bly not  mentally  competent,  and  himself  record- 
ing the  deed,  and  it  appears  that  the  wife's  heirs 
influenoed  her  not  to  reinvest  the  husband  with 
title  to  one-half  the  land,  as  she  desired  to  do,  they 
cannot,  after  her  death,  claim  more  than  the  inter- 
est which  she  derived  under  the  first  deed.— New- 
bert  V.  Zeddier,  (Ky.)  13  B.  W.  882. 

Wife's  separate  estate. 

5.  Debts  incurred  by  a  married  woman  in  im- 
proving and  cultivating  her  farm  and  raising  crops, 
though  her  husband  acts  as  her  agent,  are  con- 
tracted in  carrying  on  "business,"  within  the 
meaning  of  Mansf.  Dig.  Ark.  j|§  4624-4626,  4680, 
which  authorize  a  married  woman  to  "carry  on  any 
trade  or  business,  and  perform  any  labor  or  serv 
ices  on  her  sole  and  separateaccount,  "and  provide 
that  her  earnings  therefrom  "shall  be  her  sole  and 
separate  property ; "  that  she  may  sue  alone  in  re- 
spect thereto ;  and  thatjudgments  against  her  may 
be  enforced  against  such  separate  property  the 
same  as  against  that  of  a  feme  sole.— Hickey  v. 
Thompson,  (Ark.)  12  B.  W.  475. 


0.  The  faot  that  properly  Is  purchased  with 
money  arising  from  land  limited  to  a  wife  for  lite, 
and  to  h«r  ohQdren  after  her  death,  does  not  affect 
her  right  thereto  for  life,  nor  to  the  possession 
thereof.— Miliildn  v.  Smoot,  (Tex.)  13  8.  W.  5». 

7.  A  husband,  having  become  indebted  to  his 
\irlle.  Invested  about  tS,000  in  land,  and  took  the 
deed  in  her  name,  bnt  the  deed  failed  to  specify 
that  the  land  was  the  wife's  separate  property. 
The  land  was  then  conveyed  to  one  T.,  to  he  by 
him  sold  for  the  wife.  T.  sold  the  land,  the  priw 
to  he  paid  in  cash,  and  executed  and  left  at  the 
clerk's  ofOce  a  deed  which  was  recorded  and  deliv- 
ered to  the  vendee  before  any  of  the  purchase  price 
was  paid.  In  the  meanwhile  a  credHor  procured  a 
sale  of  the  land  under  a  judgment  against  the  hus- 
band, and  purchased  it  at  the  sale  for  five  dollars. 
After  the  wife  had  brought  suit  against  T.'s  ven- 
dee for  the  land,  the  creditor  procured  for  8200  a 
deed  from  T.'s  vendee,  who  had  never  made  any 
payment,  and  then  intervened  in  the  action. 
Held,  that  the  wife  was  entitled  to  recover.— Ev- 
ans V.  Welbome,  (Tex.)  12  S.  W.  230. 

8.  In  an  action  by  a  wire  to  recover  property 
purchased  by  her  with  money  arising  from  the 
sale  of  land  limited  to  her  for  life,  with  remainder 
to  her  children,  the  children  are  not  necessary 
parties.— Millikin  v.  Smoot,  (Tex.)  12  a  W.  68. 

Conveyanoes. 

9.  In  Texas,  a  power  of  attorney  executed  hy 
tlie  wife  alone,  and  properly  acknowledged,  con- 
fers no  authority  on  her  husband  to  sell  ner  sep- 
arate estate.— Canlwell  v.  Rogers,  (Tex.)  12  S.  W. 
1006. 

Aotions. 

10.  A  note  given  by  a  husband  to  his  wife  Is  an 
equitable  claim  against  him,  and  the  error  In 
bringing  an  action  at  law  upon  it  is  waived  by  de- 
fendant's failure  to  move  a  transfer  to  the  proper 
docket.— Munday  v.  (Jollier,  (Ark.)  13  S.  W.  34a 

U.  Mill.  &,  V.  0>de  Tenn.  i  3505,  provides  that, 
"where  a  husband  has  deserted  his  family,  tiie  wife 
may  prosecute  or  defend  in  his  name  any  action 
which  he  mlgbt  have  prosecuted  or  defended.  She 
may  also  sue  and  be  sued  in  her  own  name  for  any 
cause  of  action  accming  subsequently  to  sudi  de- 
sertion."  A  declaration  alleged  that  defendant 
agreed,  if  plaintiff  would  dismiss  a  suit  for  breach 
of  promise  and  seduction  against  his  son,  and  mar- 
ry the  latter,  that  he  (defendant)  would  support 
them ;  that  plaintiff  did  this,  when  defendant,  t^ 
slandering  her,  persuaded  her  husband  to  sue  her 
for  divorce,  and  abandon  her;  that  defendantthen 
Induced  her  husband  to  have  her  arrested,  and 
prosecute  her  for  murder,  and  assisted  in  tbe  pros- 
ecution:  but  that  plaintiff  was  acquitted.  Held, 
that  a  demurrer  to  the  whole  declaration,  on  the 
ground  that  plaintiff  should  have  joined  her  hus- 
band in  the  action,  was  too  broad,  as  the  declara- 
tion showed  desertion,  and  that  some  of  the  causes 
of  action  accrued  thereafter,  for  which  plaintiff 
could  sue  alone. — Hester  v.  Hester,  (Tenn.)  13  S. 
W.  446. 

12.  In  an  action  against  a  city  for  loss  of  prop- 
erty by  an  overflow  alleged  to  have  resulted  from 
the  city's  negligence  in  constructing  a  bridge, 
plaintiff  alleged  that  he  owned  the  goods,  eitc,  de- 
scribed in  an  exhibit  made  part  of  the  petition; 
also  that  the  water  destroyed  all  the  goods,  etc. 
mentioned  in  the  exhlbi'.  The  exhibit  contained 
an  item,  "8269,  money  of  Mrs.  £. "  Plaintiff  testi- 
fied that  the  money  was  his  own,  but  be  had  listed 
It  as  belonging  to  bis  wife,  as  he  had  set  it  aside  to 
expend  for  her.  Held,  that  evidence  of  the  loss  of 
the  money  was  not  inadmissible  on  the  ground 
that  the  pleadings  showed  that  it  belonged  to 
plaintiff,  while  the  evidence  showed  that  it  be- 
longed to  his  wife,  as,  even  if  the  latter  were  true, 
the  husband  Is  authorized  by  Rev.  St.  Tex.  art. 
1804,  to  sue  for  his  wife's  property. — CSty  of  Au»- 
tin  V.  Kmanuel  (Tex.)  12  B.  W.  818. 

Deed  of  wife — Acknowledgment. 

13.  Under  Rev.  St  Tex.  art.  4813,  requiring  the 
certificate  of  acknowledgment  to  a  married  wo- 
man's deed  to  recite  that  she  was  privily  exam- 
ined apart  from  her  husband,  that  the  deed  was 
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explained  to  her,  and  that  she  declared  that  she 
had  wUUngly  signed  It,  and  did  not  wish  to  retract 
it,  a  certificate  which  merely  recites  that  "the  gran- 
tors appeared  before  me  in  person,  and  aclcnowl- 
edged  that  they  signed,  sealed,  and  delivered  the 
saU  Instrament  as  their  free  and  voluntary  act, 
for  the  nse  and  purposes  therein  set  fiorth,  includ- 
ing the  release  and  waiver  of  tlie  rights  of  home- 
stead, "  is  defective,  and,  in  the  absence  of  evi- 
dence that  the  wife  was  examined  according  to  the 
statute,  the  heirs  of  the  wife  are  not  estopped  to 
deny  title  in  one  who  holds  by  purchase  of  the 

rntee.— Williams  v.  Bllingsworth,  (Tex.)  13  & 
7M. 

14.  Under  B«v.  St.  Tez.  art.  4818,  relating  to 
oertiflcates  of  acknowledgment  of  a  married  wo- 
man, a  certificate  of  acknowledgment  which  does 
not  state  substantially  all  the  tacts  prescribed  is 
not  sufficient  to  give  validity  to  the  instrument.— 
Jones  V.  Bobbins,  (Tex.)  13  B.  W.  884. 

15.  Bev  St.  Tex.  art.  4818,  provides  that  the 
oertlflcatp  of  acknowledgment  of  a  married  wom- 
an must  show  that  the  person  making  the  ac- 
knowledgment is  personally  known  to  the  officer 
or  is  proved  on  oath  to  be  the  person  who  signed 
the  instrument :  that  she  was  examined  privily  and 
apart  from  her  nnsband,  and,  the  instrument  being 
fully  explained  to  her,  she  acknowledged  it  to  be  ber 
act  and  deed,  and  declared  she  had  wfillngly  signed 
the  same  Tor  the  purpose  and  consideration  therein 
expressed,  and  that  she  did  not  wish  to  retract  it. 
Held,  that  a  certificate  is  insufficient  which  states 
that  a  deed  executed  by  husband  and  wife  "was 
produced  to  Tthe  officer,]  •  •  •  and  was  ao- 
knowledged  oy  the  grantors  to  be  their  act  and 
deed,  and,  said  instrument  of  writing  being  shown 
and  explained  to  [the  wife]  separate  and  apart 
from  her  husband,  she  acknowledged  the  same 
freely  and  willingly,  without  fear  or  nndue  infln- 
ence  of  ber  said  husband,  and  desired  the  same  cer- 
tified and  recorded. "— Hayden  v.  Hoffat,  (Tez.)  12 
B.  W.820. 

Community  property. 

10.  Where  the  pleadings  of  both  parties  treat 
the  land  sued  for  as  plaintiff's  commanity  property, 
it  Is  not  error  to  charge  that  it  is  his  oommunity 
property.— Bullls  v.  Noyes,  CTex.)  12  S.  W.  397. 

17.  Under  Bev.  St.  Tez.  art.  1646.  providing 
that  "where  any  person  having  title  to  any  estate 
of  inheritance  •  •  •  shall  die  intestate,  *  •  * 
and  shall  leave  no  surviving  husband  or  wife,  it 
shall  descend  and  pass  in  parcenary  *  *  *  to 
his  children  and  their  descendants, "  community 
property  of  a  deceased  husband  and  wife  is  prop- 
erly divided  equally  between  their  children  and 
children  of  th«r  deceased  children,  though  such 
deceased  children  died  before  the  death  of  one  of 
their  pai-ents.— McKenzie  v.  Boss,  (Tez.)  13  &  W. 
817. 

18.  A  husband  devised  community  property  of 
himself  and  wife  to  his  wife  for  life,  remainder  to 
bis  son.  The  wife  survived  him.  and  devised  the 
entire  property  as  her  own,  one-half  being  de- 
vised to  the  only  child  of  the  son,  he  being  dead. 
lo  trespass  to  try  title  to  another  portion  of  the 
land,  by  persons  claiming  under  the  wife's  will 
against  persons  claiming  under  the  husband's  will, 
Iteld,  that  a  charge  that  if  the  wife  did  not  receive 
-nnder  the  will  any  benefit  inconsistent  with  her 
elaim  to  one-half  of  the  community  property,  and 
if  by  her  claiming  such  half  the  son  did  not  receive 
less  than  he  would  have  received  had  the  father 
made  no  wiU,  the  verdict  should  be  for  plaintiffs, 
■vr»»  not  error  prejudicial  to  defendants.— Mayo  v. 
Tndor's  Heirs,  (Tex.)  Vi  S.  W.  117. 

19.  A  charge  that  the  fact  that  the  wife  per- 
lultted  the  husband's  property,  other  than  the  com- 
munity property,  to  be  divided  among  his  legatees 
and  devisees,  would  not  itself  show  that  she  elected 
to  take  under  the  will,  was  erroneous,  as  being  on 
the  weight  of  the  evidence,  as  the  question  whether 
^e  elected  to  surrender  her  right  to  the  commu- 
nity property  was  for  the  jury.— M»yo  v.  Tndor's 
Heirs,  (Tex.)  12  S.  W.  117. 

90.  A  charge  that,  to  render  the  husband's  will 
effective,  the  wile  must  have  elected  to  take  under 
it,  and  that  such  election  must  be  shown  by  evi- 
dence tliat  she  accepted  some  benefit  under  the 


will  inconsistent  witfi  her  claim  to  one-half  the  es- 
tate, was  proper,  as  a  husband  cannot  devise  his 
wife's  interest  in  community  property. — Mayo  v. 
Tndor's  Heirs,  (Tex.)  18  B.  W.  117. 

81.  Where  a  deed  is  executed  more  than  four 
years  after  the  marriage  of  the  grantee  to  a  third 
wife,  tiie  presumption  is  that  it  is  the  oommunity 
property  of  that  marital  union,  and,  to  establish  a 
trust  in  the  land  in  favor  of  the  heirs  of  the  second 
wife,  it  must  appear  that  the  land  was  paid  for 
with  the  funds  oelonging  in  common  to  the  hus- 
band and  the  heirs  of  the  second  wife. — Kimberlin 
V.  Westerman,  (Tex.)  12  8.  W.  078. 

23.  Community  property  is  subject  to  the  sep- 
arate debts  of  the  husband  under  the  old  law  of 
Texas  relating  to  husband  and  wife,  which  is  sub- 
stantially re-enacted  by  Bev.  St.  Tex.  tit.  50,  (8 
Sayles,  CivU  SL  728.)— Lee  v.  Henderson,  (Tex.)  13 
a  W.  981. 

Idem  Sonans. 

See  Judgment,  7. 

Illegitimacy. 

See  Daceni  and  DistributUm,  1-6.' 

Impeachment. 

Of  witnesses,  see  Witnest,  14-31. 

Imputed  Negligence. 

Sea  NegUgenoe,  4,  S. 

Incorporation. 

See  Corporations,  1, 3. 

INDICTMENT  AND  INFOItMA- 

TION. 

Particular  crimes,  see  Anon,  IxAatavU  and 
Battery,  3:  Con«irfra«|/<  1;  .fimbezastcment; 
Vorqery,  8-0;  .Homicide,  88-40;  Larceny,  4-7; 
Perjury,  8-4;  Rape;  ReeeMng  Stolen  Goods, 
8, 4;  Robberu,  1. 

Finding. 

1.  Mansf.  Dig.  Ark.  t  2103,  requiring  the  fore- 
man of  the  grand  jury  to  sign  the  indorsement  "A 
true  bill, "  is  directory,  and  where  be  does  not  sign 
it  tbe  objection  to  the  irregularity  is  waived,  un- 
less made  before  pleading. —State  v.  Agnew,  (Arlc) 
18  &  W.  663. 

8.  An  indictment  which  recites  that  it  was  found 
by  the  grand  jury  of  Lincoln  county  at  the  August 
term,  1888,  of  the  Lincoln  circuit  court,  without 
specifying  in  which  of  the  two  districts  it  was 
found,  will  be  presumed  to  have  been  retamed  by 
a  grand  jury  legally  impaneled  in  the  Star  City  dis- 
trict, where  it  appears  from  tbe  term  at  which  it 
was  found,  and  from  the  clerk's  indorsement  there- 
on, that  it  was  returned  at  a  time  when  that  dis- 
trict of  the  court  could  alone  have  been  legally  in 
session,  and  where  the  proof  shows  that  the  offense 
was  committed,  and  the  defendant  tried  and  con- 
victed, there.— pelt  v.  State,  (Ark.)  13  B.  W.  666. 

Form. 

8.  Under  the  Missouri  BiU  of  Bights,  %  28, 
which  declares  that  in  criminal  prosecutions  the 
aocused  shall  have  the  right  to  demand  the  nature 
and  cause  of  the  accusation,  the  conclusion  of  an 
indictment,  which  does  not  show  that  the  grand 
jurors  charge  the  murder,  is  insufficient,  and 
not  cured  by  Bev.  St.  Mo.  «  1821,  which  provides 
that  no  Indictment  is  invalid  for  omitting  to  allege 
that  the  grand  jurors  were  impaneled,  sworn,  or 
charged,  etc.— State  v.  Meyers,  (Mo.)  18  S.  W.  516. 

4.  Const.  Tez.  art.  6,  {  1,  provides  that  the  crim- 
inal district  court  of  Qalveston  and  Harris  coun- 
ties shall  continue  until  otherwise  provided  by  law. 
Act  July  83,  1870,  creating  the  court,  was  entitled 
"An  act  to  organize  and  define  the  powers  of  the 
criminal  district  court  in  and  for  the  counties  of 
Qalveston  and  Harris,  and  to  prescribe  the  duties 
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thereof, "  and  In  section  S  It  was  provided  that  the 
court  Id  each  county  should  have  a  seal,  with  the 

words,  "Criminal  District  Ck)urt  ol county. " 

Seld,  that  an  indlctmentpresented  in  the  court  sit- 
ting in  Galveston  county  was  properly  entitled  "In 
the  Criminal  District  Court  01  Galveston  County. " 
— Giebel  v.  State,  (Tex.)  13  8.  W.  691. 

Description  of  offense. 

5.  An  Indictment  for  the  misapplication  of 
county  funds  which  describes  the  property  as  "five 
thousand  Ave  hundred  dollars  in  money,  the  same 
being  then  and  there  current  money  of  the  United 
States,  and  of  the  value  of  five  thousand  five  hun- 
dred dollars,  which  said  money  was  then  and  there 
the  property  of  Palo  Pinto  county, "  is  sufficient  un- 
der Code  Crim.  Proo.  Tex.  art  427,  which  provides 
that  in  an  indictment  a  general  description  of  prop- 
erty by  name,  kind,  quantity,  number,  and  owner- 
ship shall  be  sufficient ^Lewis  v.  State,  (Tex.)  13 

aw.  736. 

Joinder  of  counts. 

6.  In  Kentucky  a  count  for  receiving  stolen 

goods  may  be  joined  with  a  count  for  larceny. — 
anderson  v.  Commonwealth,  (Ey.)  13  S.  W.  186. 

Time  and  place. 

7.  In  order  to  support  a  conviction,  it  must 
clearly  appear  from  the  evidence  that  the  offense 
charged  was  committed  anterior  to  the  present- 
ment of  the  indictment. — Arcia  v.  State,  (Tex.)  IS 
&  W.  598. 

8.  The  error  of  the  court  in  giving,  as  Ita  main 
charge,  an  instruction  authorizing  conviction  upon 
evidence  that  the  crime  was  committed  at  a  date 
after  the  presentment  of  the  indictment,  is  not 
cured  b^  giving,  upon  special  request,  a  conflicting 
instruction,  conforming  as  to  time  with  the  in- 
dictment, without  withdrawing  the  main  charge. 
— Arda  v.  State,  (Tex.)  13  S.  W.  899. 

9.  Under  Bev.  St.  Uo.  i  1831,  whioh  provide* 
that  no  indictment  shall  be  deemed  invalid,  nor 
shall  the  trial  judgment  or  other  proceedings  there- 
on be  stayed,  arrested,  or  in  any  manner  affected, 
for  stating  the  time  imperfectly,  or  for  stating  the 
offense  to  nave  been  committed  on  a  day  subsequent 
to  the  finding  of  the  indictment,  or  on  an  impos- 
sible day,  or  day  that  never  happened,  an  indict- 
ment is  not  fatally  defective  in  that  It  charges  the 
crime  to  have  been  committed  on  a  day  subMquent 
to  that  on  which  the  trial  occurred. — State  v. 
Crawford,  (Mo.)  13  S.  W.  854. 

INFANCY. 

Sale  of  infant's  property. 

1.  "VTbrnB  unproductive  land  devised  for  life, 
remainder  over  to  the  issue  of  the  life-tenante,  is 
sold  for  reinvestment,  in  proceedings  Instituted 
under  CivU  Code  Ky.  (CarroU's)  {  491,  which  pro- 
Tides  that,  in  an  equitable  action  by  the  owner  of 
a  particular  estate  of  freehold,  in  possession, 
against  the  owner  of  the  reversion  or  remainder, 
Uiough  he  be  an  infant,  real  property  may  be  sold 
for  investment  of  the  proceeds  in  other  real  prop- 
erty, it  is  proper  for  the  chancellor  to  permit  the 
life-tenanta  to  bid  therefor.  —  Blankenbaker  T. 
Blankenbaker,  (Ky.)  18  S.  W.  708. 

Bemoval  of  disabilities. 

2.  3  Sayles'  St.  Tex.  art.  S36ta,  {  3  provides  a 
procedure  for  the  removal  of  the  diaabilities  of  a 
minor  by  filing  a  petition  which  may  be  heard  by 
the  court  in  term-time  or  vacation,  and,  if  it  shall 
appear  to  the  court  that  it  is  advisable,  or  will  be 
advantageous  to  the  minor,  to  have  his  disabilities 
removed,  the  court  shall  enter  a  decree  removing 
the  same.  Held  that,  as  the  proceeding  is  an  ex 
parte  one,  and  acta  only  on  the  statut  of  the  minor, 
it  cannot  be  deemed  a  judicial  proceeding,  but 
merely  as  the  act  of  the  judge,  and  hence  there  are 
no  presumptions  to  be  indulged  in  f  arorof  the  final 
order.— Brown  v.  Wheelock,  (Tex.)  18  S.  W.  111. 

3.  3  Sayles'  St.  Tex.  art.  S361a,  i  4,  relating  to 
the  removal  of  the  disabilities  of  an  infant,  pro- 
vides that "  if  the  father  of  the  minor  be  not  living, 
a  copy  of  the  petition  shall  be  served  upon  the 
county  judge  of  the  county  in  which  the  proceed- 


ing Is  instituted,  «nd  In  all  such  cases  the  ooait 
hMring  the  application  shall  appoint  a  spedal 
guardian,  whose  duty  it  shall  be,  in  connection 
with  the  county  judge,  to  represent  the  true  inter- 
esta  of  the  minor,  as  they  shall  understand  it,  in 
aiding  or  rasisting  the  application  of  the  minor. ' 
field,  that  a  copy  of  the  petition  should  be  served 
upon  the  county  judge,  but  he  may  accept  secvios 
and  waive  the  copy;  nor  is  it  essential  that  he 
should  appear  upon  the  hearing,  that  being  a  nut- 
ter within  his  own  discretion.— Brown  v.Whealook, 
(Tex.)  18  S.  W.  111. 

Judgment  against. 

4.  The  appointment,  as  guardian  ad  litem  of 
Infants  in  a  tax-suit,  of  an  attorney  employed  by 
the  collector  does  not  invalidate  a  jnogment  aeainat 
them  where  he  was  not  employed  by  the  collector 
in  that  case,  and  the  removal  of  the  general  guard- 
ian from  the  suit  was  not  occasioned  by  fraud.— 
Walters  v.  Hermann,  (Mo.)  13  Sw  W.  890. 

Avoidance  of  contract. 

5.  A  daughter,  having  brought  suit  witbin 
seven  months  after  her  majority,  is  not  estopped 
to  deny  the  validity  of  an  exchange  of  her  prop- 
erty for  that  on  which  she  baa  lived  with  her 
father  during  minority,  and  which  sbe  has  not  of- 
fered to  reconvey.— CardweU  v.  Rogers,  (Tex.)  19 
S.  W.  1006. 

&  Where  it  is  ordered  that  an  Injunction  issne 
on  petitioner  executing  a  bond,  and  the  record  foils 
to  show  that  any  bond  was  given,  a  motion  to  dis- 
solve the  injunction  on  the  ground  that  no  sufflcient 
bond  was  executed  will  be  granted. — ^Bicker  v. 
Douglas,  (Tax.)  13  S.  W.  975. 


INJXJNCTION. 

Jurisdiction. 

Rev.  St.  Mo.  1 3738,  which  declares  that  the 
remedy  by  injunction  shall  exist  in  all  cases  to  pre- 
vent a  legal  wrong,  when  an  adequate  remedy  at 
law  cannot  be  alTorded  by  an  action  for  damages, 
does  not  enlarge  the  eoulty  jurisdiction.— I^eiser 
V.  Thomas,  (Mo.)  IS  S.  W.  735. 

2.  A  court  of  equity  has  no  jurisdiction  to  en- 
join the  issuing  of  a  certificate  of  election  to,  and 
the  assumption  of  office  by,  a  newly-elected  cit7 
marshal,  on  petition  of  the  present  marshal,  alleg- 
ing disqualification  of  the  newly-elected  officer  un- 
der the  city  charter. — ^Neiser  v.  Thomas,  (Mo.)  IS 
S.  W.  736. 

Wrongs  prevented. 

8.  One  who  has  been  in  adverse  possession  as 
against  a  trust-deed  for  the  period  of  limitation 
may  enjoin  a  sale  under  the  deed,  as  such  sale  would 
cast  a  cloud  on  his  title.— Gardner  v.  Terry,  (Ma) 
18  S.  W.  888. 

Ifandatory  iitjnnction. 

4.  An  injunction  is  not  mandatory  which  pro- 
biblto  the  meeting  of  a  municipal  board  unless  it 
gives  complainant  notice,  and  permito  him  to  meet 
with  it,  but  does  not  command  his  admission. — 
Lawrence  v.  Ingersoll,  (Tenn.)  13  &  W.  428. 

Dissolution. 

8 .  An  injunction  preventing  the  sale  on  execu- 
tion of  particular  property  does  not  prevent  the 
execution  of  the  judgment,  within  the  meaning  of 
Mansf.  Dig.  |  8763,  which  authorizes  an  assessment 
of  damages  on  dissolution  of  an  injunction  where 
the  proceedings  upon  a  j  udgment  have  been  atc^jred. 
—Stanley  v  Bonham.  (Ark.)  IS  &  W.  TOBw 

Injunction  bond. 

6.  The  only  liability  on  a  bond  given  In  a  suit 
to  enjoin  the  sale  of  land  under  a  decree  Is  for  such 
damages  as  were  caused  by  the  delay  in  the  execu- 
tion of  the  decree.— Staples  v.  Handley,  (Tenn.)  IS 
8.  W.  839. 

7.  Counsel  fees  paid  for  procuring  the  dissolu- 
tion of  an  injunction  cannot  be  recovered  in  a  suit 
on  the  injunction  bond.  Following  Railway  Co.  v. 
Ware,  11  S.  W.  918.— Jones  v.  Rosedale  8t^  Ky.  Ca, 
(Tex.)  IS  8.  W.  998;  Davis  v.  Same,  Id.  900. 
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UdNKEEFEBS. 

Liability  for  loss  of  baggage. 

1.  Where  a  person  surrenders  hts  room  and 
pays  bis  bill  at  an  inn,  the  extraordinary  liability 
of  an  innkeeper  to  his  guest  does  not  arise  as  to 
bagtrage  subsequently  delivered  to  the  Innkeeper. 
-Wear  v.  Gleason,  (Ark.)  12  S.  W.  786. 

2.  The  delivery  of  baggage  by  an  innkeeper 
to  an  apparent  stranger  without  an  effort  to  verify 
his  claim  to  the  property,  and  without  inquiry  as 
to  its  ownership,  is  an  act  of  gross  negligence  for 
which  the  owner  may  recover,  though  the  inn- 
keeper was  merely  a  gratuitous  bailee  of  the  bag 
gage.— Wear  v.  Qleaaon,  (Ark.)  12  8.  W.  756. 

Insanity. 

Ab  defense  in  criminal  oroseoutiOD,  see  Homicide, 
41,42. 

INSOLVENOT. 

See,  also,  As»ignment  for  Ben^  of  Crediton; 

Bankruptcy. 
Of  corporationa,  see  Corporation*,  18-15. 

Assets. 

1.  The  right  of  a  person  to  use  his  name  as  a 
brand  on  manufactures,  the  words  used  in  connec- 
tion with  his  name  being  words  of  common  use,  is 
a  personal  right,  and  does  not  pass  to  his  assignee 
in  bankruptcy.— Mattingly  v-  Stone,  (Ky.)  12  S.  W. 
467. 

Proof  of  olaims. 

2.  Oen.  St.  Ky.  o.  44,  art  3, 1  1,  provides  that 
every  sale,  mortgage,  or  assignment,  made  by  debt- 
ore  in  contemplation  of  insolvency,  and  with  the 
design  to  prefer  creditors,  shall  operate  as  an  as- 
signment for  the  benefit  of  all  the  creditors.  Sec- 
tion 8  provides  that  an  action  to  declare  such  acts 
an  assignment  shall  be  conducted  as  one  for  the 
settlement  of  a  decedent's  estate.  Civil  Code  Ey. 
I  482,  provides  that  a  creditor  of  a  decedent,  by 
proving  his  claim  before  the  master,  becomes  a 
party  to  the  action.  An  insolvent,  having  sold 
part  of  his  property,  and  paid  some  of  his  debts, 
conveyed  the  residne  of  ms  property  to  a  trustee 
for  payment  of  his  debts.  An  action  by  a  creditor 
to  have  the  conveyance  to  the  trustee  and  the  sales 
declared  acts  of  insolvency  was  consolidated  with 
an  action  by  the  trustee  for  a  settlement  of  the  es- 
tate, and  a  reference  ordered  to  hear  proofs  of 
claims  and  any  acts  of  insolvency.  Held,  that  cred- 
itors who  proved  their  claims  before  the  master 
became  parties  to  the  proceedings,  and  may  ap- 
peal from  a  dismissal  thereof,  though  their  claims 
bad  not  been  acted  on  by  the  court. — ^Heidrich  v. 
Silva,  (Ky.)  12  8.  W.  770. 

Payment  of  olaims. 

8.  Oen.  St.  Ky.  o.  88,  art  9,  |  88,  providing 
for  the  payment  in  full  out  of  an  insolvent  dece- 
dent's estate  of  funds  held  by  him  of  a  dead  per- 
son, ward,  or  one  of  unsound  mind,  is  not  applica- 
ble to  an  action  by  the  committee  of  one  to  settle 
his  insolvent  estate,  In  which  is  involved  the  lia- 
bility of  the  estate  for  trust  funds,  though  the  in- 
solvent dies  pending  the  suit.— Stephens  v.  Ste- 
l^ens'  Adm'r.  (KjA  1»  8.  W.  192. 

Instructions. 

See  Criminal  Law,  55-88;  Trial,  9-80. 

INSUBANCB. 

The  oontraot. 

1.  A  recital  in  an  insurance  policy  that  it  la 
"subject  to  the  three-fonrths  value  elause, "  there 
being  nothing  in  the  policy  to  enlarge  or  explain 
it,  furnishes  no  such  intelligible  agreement  as  can 
be  construed  by  a  court— Parks  v.  Hartford  Fire 
Ins.  Co.,  (Mo.)  13  8.  W.  1068. 

2.  Recovery  on  a  policy  for  $15,000,  taken  out 
by  plaintiff  on  the  life  of  ms  brother,  who  was  in- 
debted to  Um  in  tlM  •um  of  •1,200.  cannot  be  de- 


feated on  the  gronnd  that  It  was  a  wi 
icy.— Equitable  Life  Assur.  Soa 
(T«    " 


■  wagering  pol- 
^         .  V.  Hazlewood, 

(Tex.)  13  S.  W.  621. 

8.  A  policy  issued  by  defendant  contained  a 
clause  permitting  other  insurance,  and  providing 
for  an  apportionment  of  the  loss,  "withont  refer- 
ence to  the  solvency  or  liability  of  other  insurers. " 
Before  the  destruction  of  the  property  an  agent 
of  defendant  told  the  insured  tnat  his  policy  was 
canceled,  which  was  not  true;  whereupon  he  took 
out  a  policy  in  another  company,  representing  the 
property  as  uninsured,  and  this  company,  after  the 
property  was  destroyed,  refused  to  pay  any  part 
of  the  loss.  Held,  that  the  policy  in  the  last-named 
company  must  be  excluded  in  estimating  the 
amount  of  insurance  for  which  defendant  is  liable. 
—Parks  V.  Hartford  Fire  Ins.  Co..  (Ho.)  12  S.  W. 
1068. 

Insurable  interest. 

4.  Under  Const  Tax.  art  16,  {{60, 61,  providing 
that  no  mortgage  or  other  lien  on  the  homestead 
shall  be  valid  except  for  the  purchase  money  or  im- 
provements thereon,  a  lien  on  a  homestead  is  only 
voidable  at  the  instance  of  a  person  interested  in 
the  homestead,  and  the  holder  of  such  voidable 
lien  has  an  insurable  interest  in  the  property. — 
Parks  V.  Hartford  Fire  Ins.  Co.,  (Mo.)  12  S.  W.  1058. 

Rescission. 

6.  In  an  action  on  a  note,  executed  In  payment 
of  premium  on  an  insurance  policy,  it  appeared 
that  after  the  execution  of  the  note,  and  the  ac- 
ceptance of  the  policy  to  take  effect  in  futuro,  it 
was  returned  to  the  company  by  its  agent  for  cor- 
rection; that  thereafter  defendant  instructed  the 
company  to  rescind  .he  policy,  and  return  his 
note;  that  the  company  refused,  and  forwarded 
the  corrected  policy,  which  defendant  Immediately 
returned ;  and  that  the  company  retained  the  pol- 
icy before  the  risk  began,  without  explanation. 
Held,  that  a  verdict  for  defendant  was  warranted 
—German  Ins.  Ca  v.  Davis.  (Ark.)  12  8.  W.  155. 

Application. 

6.  Representations  as  to  the  value  of  the  prop- 
erty insnred  will  not  avoid  the  policy  where  they 
are  made  in  good  faith,  and  the  evidence  in  an 
action  thereon  as  to  value  is  conflicting. — Kenton 
Ins.  Co.  V.  Wigginton,  fKy.)  13  S.  W.  668. 

7.  A  warranty  in  an  application  for  insurance 
of  the  truth  of  answers  made  to  the  company's  med- 
ical examiner  will  not  avoid  the  policy  for  untruth 
in  the  answers  as  "written, "  in  the  absenoe  of  ex- 
press stipulations,  or  of  suspicion  or  knowledge  of 
the  applicant  that  the  answers  are  incorrectly 
written. —Equitable  Life  Assur.  Soo.  y.  Hulo* 
wood,  (Tex.)  12  B.  W.  621. 

8.  Where  it  appears  that  an  applicant,  who  had 
answered  that  no  polioy  had  been  applied  for  in  any 
other  company  which  had  been  refused,  had  been 
rejected  by  the  Legion  of  Honor,  it  may  be  shown 
that  the  agent  told  him  that  the  Legion  of  Honor 
was  not  regarded  as  a  life  insurance  company. — 
Eqnitable  Life  Assur.  Boc.  v.  Hazlewood,  (Tex.)  13 
8.^.  621. 

9.  The  building  insured  stood  on  a  large  tract 
which  insured  stated  he  owned  unconditionally. 
He  owned  an  undivided  fourth  in  fee,  and  a  lite- 
interest  in  the  remainder ;  but  at  the  time  the  ex- 
tent of  his  interest  in  the  remainder,  whether  for 
life,  or  in  fee,  was  in  litigation.  The  building  was 
his  dwelling,  built  at  his  expense.  Held  that,  as 
In  a  partition  the  building  would  be  assigned  to 
him  with  his  fourth,  his  representation  did  not 
avoid  the  policy.— Kenton  Ins.  Co.  v.  Wigginton. 
(Ky.)  12  S.  W.  668. 

Conditions  of  policy. 

10.  Where  the  insured  has  been  guilty  of  willful 
fraud  or  false  swearing  he  cannot  recover  on  a 
policy,  the  clauses  of  which  provide  that  "any 
zraud,  or  attempt  at  fraud,  or  any  false  swearing 
on  the  part  of  the  assured,  shall  cause  a  forfeiture 
of  all  claim  under  thispolioy. " — Lion  Fixe  Ins.  Co. 
V.  Starr,  (Tex.)  12  B.  W.  46. 

11.  It  is  necesiary  for  delendant  to  show  that  the 
fraud,  or  attempted  fraud,  or  false  swearing,  was 
willful,  and  not  the  resnlt  of  inadvertence  or  mis- 
take; but  it  is  error  to  charge  that  before  the 


Digitized  by 


Google 


1198 


INDBZ. 


plaintiff' a  right  to  reoorer  was  forfeited  it  must 
appear  that  not  only  his  own -testimony,  but  also 
that  of  "other  witnesses  prodaoed  by  him,  was 
false  and  corrupt." — Lion  Fire  Ins.  Co.  v.  Starr, 
(Tex.)  12  S.  W.  4S. 

13.  A  policy  of  Insurance  on  a  dwelling-house 
and  a  house  to  let,  which  stood  close  together,  pro- 
vided that  "if  the  above  premises  sball  become  va- 
cant or  unoccupied  « •  •  •  this  policy  shall 
cease, "  etc.  The  insuraaoe  was  for  separate  sums, 
but  the  oonsideratlon  paid  was  a  gross  sum.  The 
buildings  were  destroyed  when  the  dwelling-house 
alone  was  occupied.  Held,  that  the  contract  was 
indivisible,  and  that  the  premises  were  not  va- 
cant, within  the  policy,  so  as  to  discharge  the  com- 
pany from  liability  for  loss  of  the  unoccupied 
house.— McQueeney  y.  Phoenix  Ins.  Co.,  (Ark.)  12 
S.  W.  498. 

18.  An  insurance  policy,  containing  a  clause  re- 
quiring the  assured  to  produce  account  books  and 
vouchers  in  case  of  loss  by  fire,  is  not  avoided  by 
failure  or  refusal  to  prodnoe  them,  unless  the  poli- 
cy provides  In  express  terms  for  such  forfeiture ; 
but  the  failure  or  refusal  may  be  proven,  and  is  a 
proper  subject  of  comment  before  the  jury  as  to 
the  extent  of  the  loss — Liou  Fire  Ins.  Oo.  v.  Starr, 
(Tex.)  12  a  W.  46. 

CondltioiiB  of  policy — Waiver. 

14.  The  delivery  by  an  agent,  who  has  been  In- 
formed by  the  assured  that  the  building  is  on 
leased  laud,  of  a  policy  lu  which  that  fact  is  not 
noted  in  writing,  amounts,  in  the  absence  of  col- 
lusion, to  a  waiver  of  the  condition  requiring  it, 
though  the  policy  provides  that  "the  use  of  gener- 
al terms,  or  anyttung  less  than  a  distinct  agree- 
ment indorsed  on  the  policy,  shall  not  be  construed 
as  a  waiver  of  any  restriction  therein." — Home 
Ins.  Co.  v.  Stone  River  Nat.  Bank,  (Tenn.)  12  B.  W. 
915. 

Notice  of  loss. 

15.  If  the  local  agent  of  an  Insuranoe  company, 
on  being  requested  by  the  owner  of  insnred  prop- 
erty to  notify  the  company  of  the  loss,  which  oc- 
curred the  night  before  the  request,  informs  the 
owner  that  he  has  already  sent  notice,  which  is 
true,  and  the  notice  is  received  in  due  coarse  of 
mail,  a  requirement  of  the  policy  that  the  insured 
shall  give  immediate  notice  of  loss  is  sufficiently 
complied  with,  though  the  notice  did  not  purport 
to  be  given  on  behalf  of  the  insured. — Loeb  v. 
American  Cent  Ins.  Co.,  (Mo.)  12  S.  W.  874. 

10.  A  provision  in  the  policy  that  no  agent  has 
power  to  waive  any  of  its  conditions  does  not  refer 
to  a  stipulation  printed  on  tlie  back  of  the  policy 
requiring  prompt  notice  of  loss.  Such  provision 
oaiy  affects  matters  prior  to  the  loss. — Loeb  v. 
American  Cent  Ins.  C:«.,  (Mo.)  12  S.  W.  874. 

Proof  of  loss. 

17.  That  the  assured  applied  for  tS,000  insur- 
ance, and  was  allowed  t2,CI0O,  and  the  loss  was  to- 
tal, ts  not  sufficient  to  show  cash  value  at  the  time 
of  loss,  several  months  later.— Home  Ins.  Ca  t. 
Stone  River  Nat  Bank,  (Tenn.)  12  &  W  916. 

18.  Where  the  company  is  to  pay  the  oash.valiie 
of  the  property  at  the  time  of  loss,  not  exceeding 
the  sum  named,  recovery  cannot  be  had  without 

Sroof  of  the  value  of  the  property  destroyed,  and 
lis  is  not  waived  by  an  agreement  that  prelimi- 
nary proof  of  loss  haia  been  duly  made.— Home  Ins. 
Co.  V.  Stone  River  Nat  Bank,  (Tenn.)  12  S.  W.  916. 

19.  The  evidence,  in  an  action  for  loss  by  Are, 
on  behalf  of  plaintiffs,  showed  that  they  were 
told  by  the  loc^  agent  of  defendant  that  they  need 
not  send  proofs  of  loss,  as  an  adjuster  would  soon 
call  to  settle  the  business.  An  ineffectual  attempt 
to  arbitrate  was  made  bv  plaintiffs  and  other  com- 
panies who  had  also  written  policies  on  the  prop- 
erty, and  defendant's  general  adjuster  then  stated 
that  he  was  not  going  into  the  arbitration,  but 
th»t  he  would  settle  the  loss  when  the  arbitration 
was  ended.  The  proofs  were  made  and  furnished 
after  the  stipulated  time,  and  when  they  were 
handed  to  defendant's  secretary  he  said  that  It  was 
unnecessary  to  furnish  proofs;  tliat  the  company 
Icnew  all  about  plaintiffs'  loss.  The  local  agent  did 
not  deny  making  the  statement  attributed  to  Um, 


but  the  secretary  testified  that  he  made  no  sneh 
statements  as  to  the  necoslty  for  proofs,  but,  on 
tbe  contrary,  told  plaintiffs  tliat  they  liad  forfeited 
their  rights.  It  was  not  disputed  that  the  proofs 
ware  tetsined  without  objection,  and  given  to  the 
general  adjuster.  Held  evidence  sufficient  to  jus- 
tify a  finding  that  defendant  induced  plaintiffs  to 
believe  that  It  intended  to  waive  the  delay.— Loeb 
T.  American  Cent  Ins.  Co..  (Ho.)  12  B.  W.  S74. 

20.  Failure  to  make  preliminary  proof  of  loss  is 
excused  where  it  appears  that  the  insured  applied 
for  blanks  to  the  local  agent,  who  said  he  would 
write  for  some,  whicli  he  did,  but,  receiving  none, 
went  to  the  home  office,  ana  was  told  some  one 
would  be  sent  to  see  about  it  and  so  reported  totbe 
insured.— Kenton  Ins.  Co.  t.  Wigginton,  (Ey.)  U 
B.  W.668. 

Agents. 

21.  Money  was  sent  to  insurance  agents,  with 
the  instruction  that  if  they  could  not  giro  the 
sender  a  good  company  to  return  his  money. 
They  insured  him  in  a  company  that  had  not  com- 
plied with  the  requirements  of  Mill.  &  V.  Code 
Tenn.  g  2S66,  mailing  it  unlawful  for  any  company 
not  organized  or  incorporated  by  the  laws  of  Ten- 
nessee to  transact  any  business  in  the  state  unless 
possessed  of  at  least  K300,000  paid-up  capital.  Held 
that,  the  company  being  insolvent,  they  were  liable 
for  the  loss.— Morton  v.  Hart,  (Tenn.)  12  &  W.  1026. 

22.  A  charm  "that,  if  defendants  knowing  In- 
sured plaintiff  in  a  company  which  bad  not  com- 
plied with  the  law  of  the  state,  this  fact  might  be 
considered  by  the  jury  in  determining  defendants' 
negligence, "  is  error.— Morton  v.  Hart,  (Tenn.)  IS 
B.  W.  1026. 

Action  on  policy — Evidence. 

28.  Where  defendant  alleges  that  the  policy  was 
taken  out  by  plaintiff  as  a  wagering  policy,  its 
agent  may  testify  that  he  urged  the  parties  to  ap- 
ply, and  that  the  insured  paid  the  premium,  and 
thought  at  first  of  making  plaintiff's  minor  chil- 
dren the  beneficiaries,  but  concluded  to  make  plain- 
tiff the  beneficiary,  in  order  that  in  the  event  of 
his  marriMfe  it  might  be  chanVed  more  easily.— 
Equitable  Life  Assur.  8o&  v.  Hazlewood,  (Tex.)  IS 
B.  W.  621. 

24.  Where  a  policy  provides  that  In  no  event 
shall  the  claim  be  for  a  greater  sum  than  the  actual 
damage  to  or  cash  value  of  the  property  at  the 
time  of  the  fire,  the  amount  of  tbe  policy  is  not 
even  vHma /acle  evidence  of  the  loss. — Lion  Fire 
Ins.  Co.  V.  Starr,  (Tex.)  12  &  W.  4S. 

ICutnal  benefit  insurance. 

25.  A  divorced  wife  is  entitled  to  no  share  of  a 
benefit  fund  which  by  the  rules  of  the  association 
goes  to  the  member's  heirs,  no  beneficiary  having 
been  appointed  by  him.— Scfaonfield  v.  Turner, 
(Tex.)  12  &  W.  626. 

26.  In  the  absence  of  a  statute  making  a  dls- 
tlnoUon  between  a  mutual  insurance  companj  and 
a  mutual  benefit  society,  tbe  rights  of  one  clauning 
insurance  must  be  ascertalnedl>y  the  terms  of  the 
contract  of  Insurance,  regardless  of  the  oharacter 
of  the  company.— Block  v.  Valley  Mut  Ina.  Ass'n, 
(Ark.)  12  &  W.  477. 

27.  A  provision  in  the  insurance  certifloate  of  a 
mutual  benefit  society  that  "this  certificate  may 
be  assigned,  transferred,  or  set  over,  by  and  with 
the  consent  of  the  association,  granted  by  Ita  pres- 
ident or  secretary, "  does  not  authorize  an  assign- 
ment by  the  Insured,  but  by  the  beneficiair  only. 
—Block  y.  VaUey  Hut  Ina.  Aas'n,  (Ark.)  18  &W. 
477. 

28.  Assignment  of  a  benefit  oertifloate  in  a  b» 
nevolent  association  to  one  not  related  to  the  mem- 
ber, bnt  who  has  merely  advanced  him  tSO,  is 
against  public  policy,  and  the  fund  goes  to  the 
heirs,  after  dednottngdnesand  advaaoements  paid 
by  the  assignee;  and  it  is  immaterial  that  by  th« 
mles  of  the  order  the  fund  was  to  befaid  to  tbe 
member's  "family,  or  as  he  may  direct, "  and  that 
the  oertiflcate  was  surrendered,  and  a  new  one  la- 
sued  to  the  assignee,  aooordlng  to  the  constitntion. 
— Schonfield  v.  Turner,  (Tex.)  12  B.  W.  026. 

29.  Where  the  laws  of  a  mutual  association  >•• 
otiiM  the  payment  of  all  aaaeasmanto  wittain  M 
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days  after  fhe  date  of  the  notice  thereof,  on  pen- 
alty of  suspeDsioD,  the  time  of  which  ia  to  be  fixed 
bv  vote  of  the  asaociation,  an  order  of  an  officer  of 
the  association,  suspending  a  member  for  non-pay- 
ment of  an  assessment,  but  without  the  required 
vote,  is  inoperative.— KnlghtB  of  Honor  v.  Wick- 
aer,  (Tex.)  12  B.  W.  175. 

80.  Where  the  suspension  of  a  member  of  a 
mutual  asaociation  for  non-payment  of  an  assess- 
ment is  illegal,  the  refusal  of  the  association  to 
credit  the  insured  with  assessments  paid  there- 
liieT,  or  to  give  to  the  proper  officers  the  required 
notice  of  his  death,  does  not  prejudice  the  right  of 
the  beneficiariea  under  his  certificate  to  recover 
thereon,  they  having  done  everything  required  of 
them,  and  there  being  funds  subject  to  such  pay- 
ment.—Knights  of  Honor  v.  Wicliser,  (Tex.)  12  S. 
W.  175. 

31.  The  entry  of  an  order  upon  the  minutes  of 
a  mutual  association,  suspending  a  member  for 
non-payment  of  an  assessment,  being  only  prima 
/acie  evidence  of  its  legality,  parol  evidence  is  ad- 
missible to  show  that  it  waafiy  order  of  an  officer 
alone.— Knight*  of  Honor  v.  Wiokser,  (Tex.)  12  a 
W.  176. 

Insurance  companies — License. 

S2.  MUl.  &  V.  Code  Tenn.  i  2575,  provides  that 
whenever  any  Insurance  company  shall  have  fully 
complied  with  all  of  the  requirements  of  the  stat- 
ute, and  the  commissioner  is  satisfied  that  the  af- 
fairs of  such  company  are  in  a  sound  condition,  he 
■hall  issue  certificates  of  authority  to  such  persons 
as  the  company  may  designate  to  transact  business 
for  the  company  in  the  state.  Held,  that  the  ac- 
tion of  the  commissioner  Is  judicial,  and  no  liabili- 
ty will  attach  to  him  for  such  action  unless  it  is 
corrupt.-  Stale  v.  Thomas,  (Tenn.)  le  8.  W.  1084. 

83.  An  allegation  of  a  bill  that  an  insurance 
commissioner  knowingly  issued  a  license  to  an  in- 
surance company  in  yioiatlon  of  law  is  not  equiva- 
lent to  a  charge  that  he  willfully  and  malicioualy 
violated  th«  law.— State  v.  Thomas,  (Tenn.)  13  B. 
W.  1084. 

Interest. 

Right  to  interest,  see  Eminent  Dnmain,  li 

Interstate  Commerce. 

See  Constitutional  Law,  8,  9. 

Intervention. 

In  attachment,  see  Attachment,  13, 14. 

INTOXICATING  UQUOBS. 

Constitutionality  of  acts. 

1.  Act  Ky.  April  80, 1888,  amending  the  law  re- 
garding the  retail  sale  of  ardent  spirits,  and  pro- 
Tiding  that  Bale  may  be  made  at  the  dtsttller's  res- 
idence only  when  the  same  is  on  the  distillery 
premises,  which  is  made  to  apply  to  one  county 
only,  is  not  unconstitutional,  but  a  proper  exercise 
of  the  power  to  make  public  police  regulations. — 
Oreekmore  v.  Commonwealth,  (Ky.)  13  S.  W.  628. 

8.  The  Texas  act  prohibiting  the  selling  of 
malt  liquors  without  having  posted  in  a  conspicu- 
ous place  in  the  house  wherein  the  occupation  is 
pursued  a  license  issued  by  the  county  clerk,  is  not 
In  conflict  vrith  Const.  Tex.  art.  16,  $  20,  conferring 
upon  counties,  cities,  towns,  and  justice's  nrecincts 
the  right  of  prohibiting  the  sale  of  intoxicating 
llquora.— Bell  v.  State,  (Te*)  12  S.  W.  410. 

8.  The  Texas  act,  by  requiring  a  bond  as  a  con- 
dition precedent  to  license  to  sell  malt  liquors,  con- 
dittoned  that  the  dealer  shall  not  sell  to  a  huslund 
after  he  has  been  notified  by  the  wife,  does  not 
abridge  the  privileges  and  immunities  guarantied 
a  citizen  by  the  constitution  of  the  United  States. 
— BeU  V.  State,  (Tax.)  18  a  W.  4ia 

Illegal  sales. 

4.  Qen.  St.  Ky.  1878,  c.  106,  art  S,  1 8,  and  aeto 
amendatory,  allowing  distiUers  to  sell  spirits  at 
their  own  residence,  provided  the  residence  is  "lo- 
cated UDoa  the  distlllerv  oremises  or  oremiaes  ad- 


jacent, "  does  not  protect  sales  by  a  distiller  who 
leases,  at  a  nominal  rent,  two  or  three  narrow 
strips  of  land  connecting  his  residence  with  the 
distillery,  a  mile  and  ahaLf  distant.— Creekmore  v. 
Commonwealth,  (Ky.)  12  S.  W.  628. 

Physicians'  prescriptions. 

5.  A  special  act  of  Kentucky  makes  it  "unlaw- 
ful  for  any  person  or  persons  to  sell  spirituous, 
vinous,  or  malt  liquors  in  any  quantity  within 
the  couDty  of  Fleming, "  with  certain  exceptions, 
one  of  which  applies  to  "a  regular  practicing  phy- 
sician, who  in  good  faith  prescribes  the  same  as 
medicine  to  his  patient. "  Held,  that  under  such 
act  it  is  lawful  for  a  druggist  in  that  county  to  sell 
whisky  upon  a  physician's  prescription,  to  oe  used 
as  medicine.— Commonwealth  v.  Beynolds,  (Ky.) 
13  8.  W.  133. 

6.  Where,  under  a  looal  act  prohibiting  the  sale 
of  spirituous  liquors  in  a  certain  county,  it  ia 
provided  that  physicians  may  prescribe  liquor  as  a 
medicine,  and  nave  it  administered  to  a  patient, 
the  law  is  not  violated  when  a  physician  goes 
to  a  drug-store  with  the  husband  of  a  woman, 
whose  oondition  requires  whisky,  writes  a  pre- 
scription with  several  ingredients  including  wUs- 
ky,  which  the  husband  has  filled  and  administers 
to  his  wUe.— Parker  v.  Commonwealth,  (Ky.)  13 
aw.  876. 

By  agent. 

7.  A  conviction  is  warranted  for  selling  liquor 
as  the  agent  of  one  who  has  no  license.— Balra  v. 
State,  (Ark.)  13  S.  W.  666. 

Idcenses. 

8.  Revenue  Act  Ark.  1883,  Imposing  a  license 
on  the  business  of  a  liquor  seller,  amended  by  im- 
plication the  general  license  law  and  became  a  part 
thereof;  and  one  carrying  on  such  business  in  a 
prohibition  district  is  liable  to  the  penalty  of  the 
revenue  act,  by  virtue  of  the  "Drag-Net  Proviso'' 
of  Act  Ark.  March  26, 1883,  which  authorizes  a  con- 
viction for  violation  of  the  license  law  in  prohibi- 
tion districts.  Following  Mazzia  v.  State,  (Ark.) 
10  a  W.  357.— Baird  T.  State,  (Ark.)  13  S.  W.  666. 

9.  Independent  of  such  provlao,  a  oonTiotbm 
for  selling  liquor  without  a  license  in  a  prohibition 
diatrict  is  warranted  under  the  license  provision 
of  the  revenue  act  of  1883,  which  prevails  in  all 
parte  of  Arkansas,  Irrespective  of  local  option 
laws.— Baird  t.  State,  (Ark.)  18  a  W.  666. 

10.  Act  Ark.  March  8, 1879, 1 15,  prohibiting  the 
sale  of  liquor,  and  the  keeping  of  a  dram-shop  with- 
out a  license,  but  provlcling  that  "this  act  shall 
not  be  held  to  apply  to  one  who  manufactures  and 
sells  wines,  •  •  •  and  who  sells  no  other  liq- 
uors, "  exempts  such  manufacturer  from  the  pen- 
alty for  keeping  a  drinking  saloon  or  dram-shop 
without  license,  as  well  as  from  the  penalty  for 
selllnK_without  license.— Jeffries  v.  State,  (Ark.) 
13  S.  W.  1015. 

11.  Under  suoh  act,  the  manufacturer  may  sell 
by  agents.— Jeffries  v.  State,  (Ark.)  13  8.  W.  1016. 

CMminal  prosecution — Indictment. 

12.  An  indictment  which  charges  that  defend- 
ant, "on  the  Ist  day  of  May,  1889,  •  •  •  unlaw- 
fully did  keep  oi>en  his  dram  shops  on  Sunday, "  ia . 
good,  though  the  Ist  day  of  May,  1889,  came  on 
Wednesday:  the  gist  of  the  oflense  being  that  de- 
fendant sold  splntuoua  liquor  on  Sunday. — Mar- 
quardt  y.  State,  (Ark.)  18  a  W.  688. 

Joinder.  v 

See  ParHet,  6, 7. 

Of  connto,  see  IndUstment  and  btformiation,  t, 

JUDOE. 

See,  also,  JuttXees  of  the  Peace. 

Compensation. 

1.  Rev.  St.  Tez.  tit.  42,  art.  2421,  provides  that 
"Ir  any  of  the  officers  named  in  this  title  shall  de- 
mand and  receive  any  higher  fees  than  are  pre- 
scribed to  them  Id  this  title,  or  any  fees  that  are 
not  allowed  bv  this  title,  such  officers  shall  be  Ua- 
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ble  to  the  party  aggrtered  for  fonrfold  the  fee*  sA 
anlawfuUy  demanded  and  reoeived  by  him,  to  be 
recovered  in  any  oourt  of  competent  jurlaaiction. " 
County  judRes  are  amooK  the  officers  named  in  this 
title,  ^eldf,  that  the  penalty  prescribed  by  this 
section  is  not  applicable  to  the  case  where  acoanty 
judge  demands  and  receives  a  greater  amount  than 
is  allowed  by  law  for  tbe  disbursement  of  the 
school-fund;  compensation  for  snch  service  not 
being  allowed  by  such  title,  but  by  Rev.  St.  tit.  78, 
art.  3745.— Wood  Connty  T.  Cate,  (Tex.)  13  S.  w. 
585i  Id.  sas. 

Authority. 

8.  Rev.  St.  Tex.  art  113i,  providing  that  any 
judge  of  tbe  district  court  may  bold  oourt  for  any 
other  district  judge,  gives  a  district  judge  author- 
ity to  hear  a  habeas  corpus  case  for,  and  at  the 
request  of,  the  judge  of  another  district,  who  bas 
absented  himself  from  the  district  after  issuing 
tbe  writ— In  re  Angus,  (Tex.)  12  &  W.  1099. 

Holding  court  in  another  district. 

8.  Act  ICy.  Maruh  9,  18Sd,  authorizing  a  circuit 
judge  other  than  the  one  regularly  elected  to  pre- 
side for  the  latter  when  he  is  absent,  or,  If  in  at- 
tendance, cannot  properly  preside  in  any  cause,  and 
when  the  bar  falls  to  elect  a  spedaljudge,  or  shall 
so  requbst,  is  authorized  by  Const  Ky.  art  4,  {  28, 
authorizing  the  general  assembly  to  provide  by  law 
for  holding  circuit  courts,  when  from  any  cause 
tbe  judge  shall  fail  to  attend^r,  if  In  attendance, 
cannot  properly  preside.  —  Hughes  v.  Common- 
wealth, (Ky.)  12  8.  W.  269. 

4.  An  order  entered  of  record  stated  that  8,, 

indge  of  the  district,  and  O.,  of  another  district, 
laving  temporarily  changed  districts  by  authority 
of  an  act  of  the  legislature,  S.  vacated  the  bench, 
and  O.,  having  been  Invited  by  the  unanimous  voice 
of  the  members  of  the  bar  to  preside,  took  the 
bench.  Held,  that  the  recital  sufBclently  showed 
that  tbe  regular  judge  could  not  properlypreslde. 
—Hughes  V.  Commonwealth,  (Ky.)  U  8.  w.  269. 

Bisqualiflcation. 

5.  A  Judge  is  disqaallfled  to  render  judgment 
upon  a  note  which  has  been  assigned  as  collateral 
to  secure  a  debt,  owed  by  a  firm  of  whtob  he  is  a 
member;  and  such  a  judgment  is  absolutely  void. 
Templeton  t.  Qiddlngs,  (Tex.)  12  S.  W.  851. 

Special  judge. 

6.  After  tbe  case  had  been  closed  on  both  sides, 
and  the  instructions  had  been  given  to  the  jury, 
counsel  for  the  accused  and  for  the  commonwealth 
agreed  that  one  F.,  a  lawyer,  might  preside  during 
the  balance  of  the  trial,  and  receive  the  verdict 
which  he  did.  He  also  discharged  the  jury,  and 
ordered  defendant  into  the  custody  of  the  jailer 
after  a  verdict  of  guilty,  but  had  no  further  con- 

.  nection  with  the  case.  It  did  not  anuear  that  the 
regular  judge  was  beyond  easy  call,  that  any  objec- 
tion was  made  to  the  spedal  judge,  or  that  he  made 
any  ruling  affecting  defendant's  rights  in  any  way. 
Held  a  mere  Irregularity,  and  not  an  error  for 
which  judgment  would  be  reversed.- Fuson  v. 
Commonwealth,  (Ky.)  18  8.  W.  265. 

7.  Act  Ky.  Feb.  7, 1884,  providing  for  the  elec- 
tion of  special  judges  to  preside  when  the  judge 
of  the  Jefferson  oourt  of  common  pleas  fails  to  at- 
tend, and  for  transfer  of  causes  from  that  court  to 
the  vice-chanoellor  of  the  Louisville  chancery 
court,  when  the  judge  thereof  cannot  properly  pre- 
side, does  not  authorize  tbe  election  of  a  special 
judge  in  the  common  pleas  in  a  case  which  the 
regular  judge  is  disqualbfled  to  try,  but  only  when 
he  fails  to  attend.  —  Royal  Ins.  Co.  y.  Rufer's 
Adm'r,  (Ky.)  12  8.  W.  104& 

JUDGMENT. 

Bee,  also,  Replevin,  10, 11;  Trespast  to  Try  Tttfe, 
86-88. 

By  confession. 

1.  Hansf.  Dig.  Ark.  i  5186,  provides  that  any 
person  indebted,  or  against  whom  a  cause  of  action 
exists,  may  personally  appear  in  a  oourt  of  com- 
petent juruaiotion  and  confess  judgment  therefor. 
Meld,  that  a  judgment  confessed  before  a  justice, 


^ 


the  record  of  which  faila  to  show,  except  by  infer- 
ence, that  defendant  personally  appeared,  is  void. 
—Smith  V.  Finloy,  (Ark.)  12  8.  W.  788. 

By  default. 

8.  Upon  an  appeal  it  was  held  that  a  cause  had 
oeen  improperly  dismissed,  and  that  plainUS  was 
entitled  to  judgment  by  default  Upon  the  first 
day  of  the  next  term  of  the  trial  court  plaintiff  de- 
manded judgment  by  default,  and  the  case  was 
taken  under  advisement  On  the  next  day  defend- 
ant's attorney  filed  an  answer,  demanded  a  jary, 
and  deposited  the  jury  fee.  iteld,  that  it  was  er- 
ror to  thereafter  render  a  judgment  by  default- 
City  of  Jefferson  v.  Jones,  (Tex.)  12  S.  W.  749. 

8.  Under  a  plea  stating  that  defendants  hold 
under  a  warranty  deed,  and  asking  that  the  war- 
rantors be  cited  to  appear  and  answer,  and,  in  case 
plaintiff  recovers,  for  such  judgment  over  against 
*'  them  as  the  law  authorizes  in  such  cases, "  a  judg- 
ment by  default  against  the  warrantors  for  a  sum 
certain  cannot  be  sustained. — Klmmarle  v.  Hous- 
ton &  T.  C.  Ry.  Ca,  (Tex.)  IS  &  W.  698. 

Non  obstante  veredicto. 

4.  A  motion  for  judgment  non  obstante  vere- 
aitUo  must  be  made  before  the  entering  of  judg- 
ment—Bchelble  V.  Hart,  (Ky.)  12  8.  W.  683. 

Bendltion  and  entry. 

5.  Where  the  plaintiff  sues  for  herself  and  for 
the  minor  children  of  the  deceased,  and  claims  cer- 
tain specified  sums  as  damages  for  each  of  them, 
the  verdict  and  judgment  must  follow  the  plead- 
ings, and  a  judgment  for  an  amount  in  excess  of 
that  claimed  for  any  one  of  them  cannot  be  sus- 
tained.—International  &  O.  N.  R.  Ca  V.  McDon- 
ald, (Tex.)  18  8.  W  86a 

6.  A  judgment  rendered  In  favor  of  a  deceased 
larty  is  void.— Jacobson  v.  (Campbell,  (Ark.)  13  B. 

Idem  Bonans. 

7.  "Llndsley"  and  "Lindsey"  are  not  idem 
sonant,  and  a  judgment  In  the  latter  name  in  gar- 
nishment proceedings  conducted  In  the  former 
cannot  be  sustained.— Selman  t.  Orr,  (Tex.)  18  & 
W.  697. 

Bes  adjudioata. 

&  Where  an  executor's  expense  account  hav- 
ing been  presented  as  a  part  of  his  final  exhibit,  is 
acted  upon  by  the  oourt  on  the  same  day  with  such 
exhibit,  the  action  of  the  court  in  approving  the 
expense  account  and  the  final  exhibit  la  substan- 
tially one  and  the  same  judgment  and,  as  an  ap- 
peal from  the  approval  of  the  exhibit  carried  the 
whole  case  Into  tne  district  court  It  is  not  error  to 
overrule  the  executor's  plea  of  former  recovery  as 
to  the  expense  account — ^Richardson  v.  Kennedy, 
(Tex.)  12  S.  W.  819. 

9.  Certain  trustees  appointed  by  a  will  bought 
land  of  the  father  of  one  of  the  cestui!  qtte  tnut- 
ent,  and  received  a  conveyance,  with  a  reaerration 
of  a  lien  for  the  residue  of  the  purchase  money. 
Under  a  decree  to  which  the  benefloiariea  were 
not  parties  tbe  land  was  sold  for  much  leas  than 
its  cost,  and  purchased  by  the  grrantor,  who  agreed 
to  pay  the  beneficiaries,  who  were  his  daughter 
and  her  husband,  for  what  interest  they  had  utere- 
In ;  but  before  doing  so  he  died.  Pending  a  ault  to 
partition  the  grantor's  land,  to  which  the  cestui* 
qtie  trustent  were  parties,  some  of  the  heirs  agreed 
to  reimburse  them,  but  others  refused  to  £»  so, 
upon  which  said  cestui*  que  trustent  tendered  a 
cross-petition,  asking  compensation  for  their  in- 
terest In  the  land,  bu^lt  was  held  to  be  offered  too 
late,  and  rejected,  and  thereupon  one  of  them 
brought  suit  for  such  compensation.  HeUL,  that 
plaintiff  was  not  estopped  from  maintaining  such 
a  suit  by  the  partition  proceedings,  since  the  heirs 
had  falsely  led  him  to  expect  oompensation  with- 
out litigation  until  too  late  to  suooessf  nlly  make 
his  claim  therein. — Benton  v.  Ragan's  Adm'r.  (Kjr.) 
12  a  W.  156. 

10.  The  doctrine  of  res  a^fttdieota,  In  the  ab- 
sence of  a  new  state  of  facts,  applies  to  a  diaoharge 
on  hal)eas  corpus,  even  when  used  to  obtain  cus- 
tody of  chUdren.— Weir  t.  Karley,  (Mo.)  U  8.  W. 
798. 
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11.  A  jDdgment  In  ejectment,  susbdning  de- 
fendants' equitable  title  to  the  land,  is  a  bar  to  a 
subsequent  suit  in  equity,  b^  the  same  plaintiffs 
against  the  same  defendants,  to  remove  defend- 
ants' claim  as  a  cloud  on  plaintiffs'  title. — £mmel 
T.  Hayes,  (Mo.)  U  S.  W.  S3L 

12.  A  plaintiff  in  ejectment,  who  claims  nnder 
an  execution  sale  on  a  judgment  against  the  oom- 
mon  source  of  title,  cannot  avail  himself  of  a  de- 
cree, in  a  suit  to  which  he  was  not  a  party,  adjudg- 
ing that  the  deed  from  which  defendant  dmres 
his  title  was  a  fraud  upon  the  rights  of  orediton. 
—Bell  T.  Wilson,  (Ark.)  18  S.  W.  8^ 

IS.  A  judgment  charging  land  with  a  lien,  on 
the  ground  that  a  former  conveyance  of  the  same 
land,  duly  recorded,  was  made  in  fraud  of  credit- 
ors and  subsequeDt  purchasers,  is  final,  and  cannot 
be  questioned  In  a  suit  between  the  same  parties, 
thoughlthas  been  partially  overruled  bya  holding 
that  a  deed  duly  recorded,  though  made  to  defraud 
creditors,  is  not  void  as  to  subsequent  purchasers ; 
nor  can  plaintiffs,  in  a  suit  to  rodeem  from  such 
Ilea,  question  its  validity,  where  it  has  been  ad- 
mitted in  their  petition.— Stevenson  t.  Bdwards, 
(Mo.)  18  S.  W.  a!». 

U.  Where  defendant  in  ejectment  fails  to  show 
performance  of  oonditlona  precedent  in  the  deed 
under  which  it  holds,  a  judgment  for  plaintiff  is 
no  bar  to  defendant's  recovery  of  the  same  land, 
by  proving  such  performance  in  a  subsequent  ac- 
tion against  the  plaintiff's  grantees.— City  of  St. 
{louis  V.  Schulenburg-Boecklar  Lumber  Co.,  (Mo.) 
18  8.  W.  848. 

15.  Testator  devised  his  estate  to  his  wife  tor 
91  years,  after  which  it  was  to  be  owned  by  his 
.  iilldren:  but  if  the  wife  should  die  without  chil- 
dren by  aim,  it  was  to  go  to  plaintiffs.  Upon  the 
death  of  testator's  children,  the  wife  was  to  hare 
the  property  for  life.  After  testator's  death,  the 
widow  had  the  will  set  aside,  making  an  only 
child  of  testator  and  the  executor  parties  defend- 
ant in  the  suit.  Held,  that  as  the  child,  who  was 
entitled  to  the  first  estate  of  Inheritance,  and  th« 
widow,  who  was  a  tenant  for  life  and  for  years, 
were  both  parties  to  the  suit,  plaintiffs  became 
parties  by  tne  rule  of  virtual  representation,  and 
were  bound  by  the  judgment,  though  not  actual 
parties.— Miller  V.  Foster,  (Tex.)  18  S.  W.  119. 

Id.  A  decree  of  partition  of  the  land  of  a  testa 
trtx,  and  conflrmation  of  the  commissioner's  re- 
port, made  by  a  court  of  probate  in  Texas,  do  not 
estop  a  devisee,  who  is  a  party  to  the  proceedings, 
to  set  up  a  claim  to  the  land  otherwise  deriveid, 
as  the  probate  court  has  no  authority  to  determine 
title  to  land.— Mayo  v.  Tudor's  Heirs,  (Tex.)  13  B- 
W.  117. 

17.  An  action  against  an  administrator  to  re- 
cover the  value  of  lands  sold  by  him  as  suoh  under 
letters  alleged  to  have  been  fraudulently  procured 
cannot  be  maintained  after  a  judgment  revoking 
said  letters  of  administration  has  been  previously 
reversed  on  appeal  in  an  action  for  that  purpose. 
— Halbertv.  Alford,  (Tex.)  12  S.  W.  77. 

18.  An  action  to  recover  horses  wrongfully  sold 
under  an  execution  is  not  a  bar  to  a  second  action 
between  the  same  parties  to  recover  other  horses 
sold  at  the  same  tim?  under  the  same  execution, 
but  seized  at  a  diffei-ent  time  and  plaoe,  although 
both  claims  might  have  been  included  in  the  one 
suit.— Millikin  v.  Smoot,  (Tex.)  18  S.  W.  69. 

19.  A  matter  which  determines  the  right  to  a 
■econd  suit  as  to  the  title  to  land  cannot  be  set  up 
in  the  second  suit  as  res  od^udicota  by  virtue  of 
the  former  suit.— Cassidy  v.  Kluge,  (Tex.)  18  B. 
W.  12. 

Lien. 

20.  As  the  homestead  of  a  judgment  debtor  is 
not  subject  to  levy  and  sale  under  the  judgment, 
DO  lien  attaches  to  the  land  thereunder.— Urimes 
V.  Fortman,  (Mo.)  12  8.  W.  792. 

31.  The  lien  of  a  judgment  is  superior  to  that  of 
an  nnrecorded  mortgage.  Following  Hawkins  v. 
Files,  11  S.  W.  681.— Cleveland  v.  Shannon,  (Ark.) 
12  S.  W.  497. 

Amendment. 

38.  Where  a  judgment,  revived  after  the  debt- 
or's death,  directs  execution  against  his  executors, 
V.12S.W.— 76 


Ibstead  of  against  his  estate  in  their  hands,  and 
executions  issue  accordingly,  and  sales  thereunder 
are  made,  it  is  too  late  to  amend  the  judgment  and 
executions.— McKay  v.  Paris  Exoh.  Bank,  (Toz.) 

12  s.  w.  sua 

Opening  and  vacating.      ^ 

38.  Where  there  has  been  no  ratification  of  the 
onauthorized  act  of  an  attorney  in  entering  ap- 
pearance for  defendanta,  a  domestic  judgment  en- 
tered thereon,  withont  the  service  of  summons  on 
defendants,  will  be  set  aside  on  direct  proceedings 
timely  instituted,  without  regard  to  the  question 
whether  or  not  the  attorney  is  responsible. — Brad- 
ley V.  Welch,  (Mo.)  13  &  W.  911. 

24.  In  an  action  to  foreclose  a  vendor's  lien  on 
land,  plaintiff  alleged  that  some  of  the  defendants 
who  were  non-residents  had  obtained  judgment 
against  the  vendee,  and  had  sold  the  land  under 
execution,  but  (ailed  to  allege  who  became  the  pur- 
chaser, or  what  interest  these  defendants  had  in 
the  land.  The  record  shows  no  warning  order 
against  these  defendants,  and  no  appearance  by 
them  except  through  an  attorney  ad  litem  appoint- 
ed by  the  court.  Held,  that  the  judgment  will  be 
vacated  and  the  complaint  dismissed  as  to  them. — 
Hill  V.  Bates,  (Ark.)  13  8.  W.  874. 

85.  Under  Mansf.  Dig.  Ark.  {|  8909, 8911,  pro- 
viding that  after  the  expiration  of  the  term  the- 
proceedings  in  the  circuit  court  to  vacate  or 
modify  a  judgment  shall  be  by  complaint,  verified 
by  affidavit,  setting  forth  the  judgment  or  order, 
the  grounds  to  vacate  or  modify  it,  and  the  defense 
to  the  action,  if  the  party  was  defendant,  a  peti- 
tion to  vacate  a  judgment,  when  presented  by  way 
of  ohjecUon  to  the  confirmation  of  a  report  of  sale, 
will  be  rejected.— Johnson  v.  CampbelL  (Ark.)  13 
8.  W.  578. 

80.  District  courts  In  Texas  have  authority, 
either  with  or  without  a  motion,  to  set  aside  any 
order,  judgment,  or  decree  In  a  civil  case  during 
the  term  at  which  the  same  is  granted. — Aycockv. 
Klmbrough,  (Tex.)  18  8.  W.  71. 

Title  by  judgment. 

37.  In  an  action  of  replevin  by  the  owner  to  re- 
cover possession  of  property,  for  the  Injury  of 
which  he  has  lecovered  damages  from  a  railroad 
company  as  for  a  total  loss,  an  Interplea  by  the 
railroad  company,  on  the  theory  that  the  original 
action  was  for  the  conversion  of  the  property,  is 
bad  if  it  does  not  allege  satisfaction  of  the  judg- 
ment recovered  for  the  conversion. — Dow  v.  King, 
(Ark.)  13  S.  W.  577. 

28.  The  recovery  of  a  judgment  a^inst  a  rail- 
road company  for  negligent  injury  to  property 
gives  the  company  no  cuaim  on  the  property.— 
low  V.  King,  (Ark.)  18  S.  W.  577. 

Collateral  attack. 

39.  A  judgment  that  has  been  standing  for  10 
years  cannot  be  attacked  collaterally,  where  no 
motion  has  ever  been  made  to  vacate  or  modify  it, 
and  no  good  reason  is  shown  for  the  failure  to 
do  80.— (7ampbeU  v.  Jones,  (Ark.)  13  S.  W.  1010. 

Equitable  reUef— Pleading. 

so.  In  a  suit  to  enjoin-  the  sale  of  property  nn 
der  execution,  the  complaint  alleged  that  com- 
plainant confessed  the  judgments  upon  which  such 
executions  were  issued,  upon  defendants'  assur- 
ance j.hat  the  amounts  were  just  balances  due 
them,  but  that  he  afterwards  learned  that  these 
amounts  Included  the  price  of  certain  machinery, 
for  which  hewas  not  chargeable:  and  that  defend 
ants,  who  were  in  possession  of  all  the  accounts 
when  he  confessed  the  judgments,  had  led  him  to 
believe  that  the  value  of  the  machinery  was  not 
included.  Held,  that  the  complaint  did  not  show 
fraud  or  mistake,  and  was  properly  dismissed.— 
Ramseur  v.  Brownell,  (Ark.)  18  S.  W.  300. 

81.  Where  a  bill  to  enjoin  a  judgment  allege* 
nb  defense  to  the  claim  upon  which  such  judgment 
was  rendered,  it  states  no  cause  of  action. — ^Rotan's 
Heirs  V.  Springer,  (Ark.)  18  S.  W.  156. 

Iixjunotion. 

88.  Rev.  St.  Tex.  art  3^4,  provides  that  no  In- 
junction shall  be  granted  to  stay  any  Judgment 
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except  80  mucQ  ol  the  recovery  m  complainant 
shall  In  his  peUtlon  show  himself  equitably  enti- 
tled to  be  relieved  against,  and  so  much  as  will  cover 
the  costs.  Defendants,  as  sureties  on  a  treasurer's 
bond,  prayed  relief  from  a  judgment  and  execution 
against  them  on  such  bond,  on  the  ground  that  their 
attorneys  bad  fMled  to  show  that  they  signed  the 
bond  on  condition  that  two  other  responsible  per- 
sons should  sign  it,  whose  signatures  the  principal 
and  one  of  the  county  commissioners  promised  but 
failed  to  procure,  and  that  the  bond  was  accepted 
by  the  county  commissioners'  court  without  their 
knowledge  that  such  signatures  had  not  been  ob- 
tained. Held  that,  as  the  defense  would  have  been 
unavailable  in  the  suit  on  the  bond,  the  prooeed- 
ineson  the  judgment  will  not  be  enjoined.— Ballow 
V.  Wichita  County,  (Tex.)  12  S.  W.  48. 

88.  A  surety  cannot  enjoin  an  assignee  from  en- 
forcing a  judgment  recovered  by  the  principal 
against  the  surety  on  the  ground  that  he,  as  sure- 
ty, has  paid  a  portion  of  a  smaller  judgment  against 
his  principal,  who  is  now  insolvent,  without  offer- 
ing to  pay  the  excess  of  that  judgment  over  his 
claim.— Smith  y.  Smith,  (Tex.)  12  S.  W.  678- 

Action  on  judgment. 

34.  In  an  action  on  a  foreign  judgment,  the  an- 
swer alleged  that  the  foreign  court  had  no  juris- 
diction to  render  such  judgment,  but  that  it  was 
Tendered  on  a  complaint  which  on  its  face  disclosed 
that  no  cause  of  action  existed,  and  that  said  court 
had  no  jurisdiction  to  render  Mid  judgment,  or 
anv  judgment  whatever.  JSeld,  that  the  answer 
did  not  allege  want  of  jarisdicUon,  but  only  error 
In  Its  exercise,  and  a  demurrer  was  rightly  sus- 
tained.—Williams  V.  Renwick,  (Ark.^  12  a  W.8S1. 

JUDICIAL  SALES. 

On  exeoation,  see  ExeeuMon,  7-13 ;  Exeoutonand 
AdmlnUtratort,  18-27. 
foreclosure,  see  Martgaget,  18. 

Sights  of  purchaser. 

1.  Where  plaintiff,  as  commissioner,  sells  a 
tract  of  land,  giving  a  bond  conditioned,  among 
other  things,  that  the  purchaser  should  be  put  in 
fnll  possession  of  the  land,  and  it  appears  thata por- 
tion of  ttie  tract  is  in  the  adverse  possession  of  an- 
other person,  the  purchaser  is  enUtded  to  have  the 
value  of  that  portion  deducted  from  the  purchase 

Srice  of  the  tract.— Aiken  ▼.  Underwood,  (Ey.)  12 
,  W.  1061. 

Terms  of  sale. 

9.  Where  a  sale  is  confirmed  after  decision,  on 
appeal,  reversing  the  judgment,  and  directing  that 
ap{>ellant'8  interest  be  protected  in  the  sale,  and 
the  sale  has  been  made,  without  securing  appel- 
lant's rights,  on  B  months'  credit,  instead  of  12,  as 
directed  by  the  judgment,  the  order  of  confiirma- 
tlon  will  be  set  aside.— Musgrave  v.  Parrish,  (Ky.) 
18&  W.709. 

8.  The  confirmation  of  a  sale  under  a  decree 
will  not  be  disturbed,  where  it  appears  that  there 
has  Iieen  due  and  legal  notice  of  time,  terms,  and 
place  of  sale,  though  it  was  made  on  a  credit  of 
three  months,  instead  of  four,  as  the  decree  di- 
rected; the  defendant  showing  no  injury  resulting 
from  the  departure  from  the  direction,  and  the 
trial  court  being  satisfied  that  none  had  resulted 
therefrom.— Johnson  T.  Campbell,  (Ark.)  1»S.  W. 
578. 

Setting  aside. 

4.  Where  land  sold  under  a  judgment  conld 
have  been  sold  in  parcels,  a  sale  of-the  whole  tract, 
without  an  attempt  to  make  less  of  the  land  pay 
the  debt,  is  erroneous,  and  wiU  lie  set  aside  on  ap- 
peal from  the  order  confirming  the  commissioners' 
report  of  the  sale.— McLaughlin  v.  Schmied,  (Ey.) 
12  a  W.  1061. 

Jurisdiction. 

See  Courts;  Ivjvmction,  1,  2;  Justices  of  the 

Peace,  i,  2. 
Criminal  jurlsdioUon,  see  Criminal  Lave,  2,  8. 
Equity  jnrtadiotion,  see  Equity,  1-16. 


JURY. 

Custody  and  conduct,  see  Criminal  Law,  W-TL 

Competency  of  jurors — Bias. 

1.  A  juror,  in  a  prosecution  for  rape,  stated  oa 
his  voir  dire  that  he  did  not  know  the  defendant 
or  the  prosecutrix,  but  remembered  reading  of  ttw 
case  when  it  occurred,  ana  thought  it  a  hard  case, 
and  could  not  say  that  be  bad  no  opinion,  bat  that 
liis  opinion  would  not  prejudice  nim  as  a  juror. 
On  cross-examination  he  said  that  the  newspaper 
report  produce^  an  opinion  in  his  mind,  which 
could  be  only  removed  by  evidence,  and  that  tha 
defendant  would  have  to  prove  his  innocence.  On 
re-examination  he  said  that  if  the  newspaper  re- 
port were  shown  to  be  true  he  would  retain  his 
opinion,  but  that  if  the  facts  ^ere  shown  to  lie  dif- 
ferent he  would  arrive  at  a  different  conclusion. 
If  sworn  as  a  juror,  he  would  be  governed  only 
by  the  evidence,  and  would  pay  no  attention  to 
what  he  had  read;  that  his  atteption  would  be 
drawn  from  the  newspaper  account;  and  that  he 
oould  give  defendant  a  fair  triaL  Heid,  constru- 
ing his  whole  examination  together,  he  was  quali- 
fied. It  being  a  question  of  fact,  all  doubts  should 
be  resolved  nivorably  to  the  finding  of  the  trial 
court,  and  as  It  did  not  dearly  appear  that  the 
juror  had  such  an  opinion  as  to  bias  his  mind,  the 
deoision  favorable  to  his  competent  should  be 
sustained.— State  v.  Cunningham,  (Ma)  13  S.  W. 
876. 

Summoning  and  impaneling. 

2.  Under  Code  Crim.  Proo.  Tex.  art.  606,  defla- 
Ing  a  "special  venire"  as  a  writ  issued  by  order  of 
the  court  for  any  number  of  not  less  than  86  nor  mora 
than  60,  in  the  discretion  of  the  court,  to  serve  as 
a  jury  in  the  particulw  case,  the  fact  that  only  59 
names  instead  of  60,  as  asked  for  by  defendant, 
were  u^on  the  list  attached  to  the  original  wri^ 
neither  invalidates  the  writ,  nor  the  venire  sum- 
moned under  it.— HaU  v.  State,  (Tex.)  12  B.  W  78». 

8.  Until  a  special  venire  has  been  exhausted  or 
discharged  with  defendant's  consent,  it  is  error 
tor  the  court  to  order  the  issuance  and  execution 
of  another  venire.  Following  Sharpe  v.  State,  17 
Tex.  App.  487.— HaU  v.  State,  (Tex.  J  12  &  W.  738. 
Where,  during  the  impaneling  of  tlie  jury, 
the  judge  aaoertains  that  the  sheriff  is  related  to 
the  accused,  it  ia  proper,  without  motion  or  aflBda- 
Tit,  to  appoint  an  elisor  to  act  in  the  sheriff's  stesd. 
— Allen  V.  Commonwealth,  (Ky.)  12  8.  W.  582. 

5.  Rev.  St.  Tex.  art.  8032,  requires  that  the  dis- 
triotcourtshall,  ateach  term,  appoint  jury  commis- 
sioners, who  shall  select  jurors  to  serve  during  the 
several  weeks  of  tbesnoceedingterm,  and  that  the 
said  commissioners  shall  certify  the  several  lists  of 
names  to  be  the  lists  drawn  by  them  for  the  said 
several  weeks,  which  lists  shall  t>e  sealed  in  sepap 
rate  envelopes,  indorsed,  "Lists  of  Petit  Jurors  for 

the Week  of  the Term  of  the • 

Court  of County. "   Defendant's  motion  to 

quash  the  special  venire  was  based  upon  the  fact 
ttiat  the  several  lists  were  headed  "Lists  of  Jurors 
for  the  April  Term, "  instead  of  properly,  the  May 
term.  The  bill  of  exceptions  did  not  show,  nor  did 
it  otherwise  appear,  that  tlte  envelopes  inclosing 
said  lists  were  not  properly  indorsed.  Held  that, 
as  the  statute  does  not  require  the"headingsof  the 
lists"  to  be  indorsed  in  like  manner  as  the  envel- 
opes, the  presumption  obtained  in  favor  of  the 
proper  return  of  the  lists.— Oiebel  v.  State,  (Tex.) 
13  S.  W.  Ml. 

6.0en.  St.  Ey.  &  02,  art.  6,  S  4,  provides  that 
In  6rimlnal  cases,  where  the  accused  is  entitled  to 
more  than  three  peremptory  challenges,  the  cleric 
shall  draw  from  his  l>ox  twelve  names,  who  shall 
compose  the  jury,  unless  some  of  them  are  chal- 
lenged, in  whioh  event  he  shall  draw  as  many 
more  names  as  may  be  required,  until  a  jury  be 
obtained,  or  the  panel  exhausted,  when  tpe  defi- 
ciency shall  bo  made  up  from  by-standers.  HUd, 
that  when  the  court  has  furnished  all  the  unoccu- 
pied jurors  of  the  regular  panel,  it  ahould  be  re- 
garded as  exhausted,  and  by-standera  may  then  be 
summoned. — MoClemaod  v.  Commonwealth,  (Ky.) 
13  8.  W.  148. 
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7.  Gen.  St.  Ky.  o.  68,  art.  5,  {  6,  ppovldes  that 
In  selecting  jarora  in  civil  cases  18  names  sball  be 
drawn  from  the  jury-box,  and  each  side  shall  strike 
t  names  from  the  list,  and  the  remaining  19  ahaU 
constitute  the  jury.  Held,  that  where  the  court 
asks  the  panel  all  questions  desired  by  counsel,  who 
announce  themselves  satisfied,  and  it  appears  tnat 
the  jurors  were  competent,  a  refusal  by  the  court 
to  permit  counsel  to  examine  each  individual  juror 
to  ascertain  his  bias,  after  the  18  names  have  been 
drawn  and  no  challenge  for  cause  is  made,  is 
proper.— London  &  Lancashire  Fire  Ins.  Co.  T. 
Bufer>*  Adm'r,  (Ky.)  12  B.  W.  948. 

Waiver  of  objections. 

8.  An  objection  to  the  prejudice  of  a  Juror  is 
too  late  after  verdict,  where  the  party  has  failed  to 
examine  him  on  the  voir  dire,  and  was  not  misled 
or  deceived  in  reference  thereto.  —  Brown  v.  St. 
Louis,  L  M.  &  8.  Ry.  Co.,  (Ark.)  12  8.  W.  203. 

Challenges. 

8.  Refusal  to  allow  defendant  and  Interven- 
ors,  in  trespass  to  try  title,  the  full  number  of 
peremptory  challenges,  if  error,  is  harmless,  when 
It  does  not  appear  that  after  exhausting  the  chal- 
lenges allowed,  there  was  any  juror  they  desired 
to  challenge.— Snow  T.  Btarr.  (Tex.)  12  S.  W.  878. 
10.  A  proposed  juror  stated  on  his  voir  dtre 
that  he  was  prejudiced  in  favor  of  defendant,  but 
that  he  could  nnd  a  verdict  upon  the  evidence 
alone.  Held,  that  thecourt  properly  sustained  the 
state's  challenge  for  causa.— Oiebel  t.  State,  (Tex.) 
18  8.  W.  691. 

JUSTICES  OF  THE  FEACB. 

Jurisdiction. 

1.  A  justice  of  the  peace  has- jurisdiction  of  k 
•nit  to  ascertain  and  fix  the  amount  justly  due,  for 
which  there  ia  a  lien  upon  laud,  and  to  reform  the 
contract  as  to  the  amount  secured  by  the  lien.— 
Crawford  v.  Bandldge,  (Tex.)  }8  S.  W.  868. 

2.  After  a  trial  on  the  merits  in  a  justice's 
court,  the  defendant  is  precluded,  on  appeal,  from 
raising  the  question  of  jurisdiction  on  the  ground 
that  the  complaint  did  not  afllrmatively  show  that 
the  premises  in  question  were  situated  in  the  jus- 
tice's precinct.— Cahill  v.  Texas  Ilex.  Ry.  Co., 
<Tex.)  la  B.  W.  1128. 

Judgment  by. 

8.  The  failure  of  a  justice  to  make  a  docket  en- 
try of  the  filing  of  an  information  does  not  inval- 
idate the  judgment. — State  v.  Hockaday,  12  B.  W. 
246,  98  Mo.  690. 

Beviyor. 

4.  As  Ifbnsf.  Dig.  Ark.  {  410S,  expressly  pro- 
hitilts  the  issue  of  execution  on  the  judgment  of  a 
justice  of  the  peace  after  five  years  from  the  date 
of  its  rendition,  the  power  to  issue  it  cannot  be  re- 
vived by  jclre  facias,  or  other  proceeding  pecul- 
iar to  courts  of  superior  jurisdiction.— Trammell 
T.  Anderson,  (Ark.)  12  S.  W.  828. 

Justifiable  Homicide. 

See  Homicide,  19-28. 

liAlTDLOBD  AND  TENAITT. 

fiale  of  tenant's  interest. 

1.  Under  Rev.  Bt.  Mo.  1889,  }  6888,  providing 
that  no  tenant  for  a  term  not  exceeding  two  years 
shall  assignor  transfer  his  term  or  interest,  or  any 
part  thereof,  to  another  without  the  written  con- 
sent of  the  landlord,  such  interest  cannot  be  passed 
by  sale  under  legal  process. — Holliday  v.  Aehle, 
(Ma)  12  B.  W.  797. 

Bent. 

2.  Where  a  tenant  Is  authorized  by  his  landlord 
to  make  a  sale  of  his  crop  for  the  purpose  of  paying 
a  debt  for  which  the  landlord  is  surety,  the  failure 
on  the  part  of  the  tenant  to  devote  uie  excess  of 
the  proceeds  of  the  sale  to  the  payment  of  the  rent 
Is  not  a  ground  for  attachment.— Webb  v.  Arnold, 
<Ark.)  18  a  W.  707. 


8.  A  demand  for  and  statement  of  less  rent 
than  Is  due  is  not  fatal  to  an  action  for  rent  in 
arrear  and  possession  of  the  premises,  brought 
under  Rev.  St.  Mo.  {  8098  et  seq.,  which  provide 
that  "whenever  any  rent  has  become  due  and  pay- 
able, and  payment  has  been  demanded  by  the  land- 
lord, •  *  •  and  payment  thereof  has  not  been 
made,  the  landlord,  or  his  agent,  may  file  &  state- 
ment, verified  by  aflldavit,  t>  •  *  setting  forth 
the  terms  on  which  the  said  property  was  rented, 
and  the  amount  of  rent  actually  due, "  and  that  pay- 
ment has  been  demanded  and  not  made,  and  provid- 
ing for  the  procedure  In  snoh  cases.— Mooers  v. 
Martin,  (Mo.)  12  S.  W.  622. 

Landlord's  lien. 

4.  In  an  action  to  enforce  a  landlord's  lien  on 
some  cotton,  defendants  testified  that  they  Ixiught 
it  without  knowledge  that  the  seller  owed  plain- 
tiff rent,  or  was  plaintiff's  tenant.  Plaintiff's  wit- 
ness testified  that  he  told  defendants  that  he 
thought  plaintiff  had  a  mortgage  on  the  cotton,  but 
did  not  tell  them  that  he  had  a  rent  claim  thereon. 
Held,  that  the  evidence  did  not  warrant  a  decree 
for  plaintUt,  aa  it  failed  to  show  notice  to  defend- 
ante  of  the  lien.— Bledsoe  t.  Mitchell,  (Ark.)  19  8. 
W.  390. 

6.  Where  a  landlord  purchases  the  cotton  crop 
of  his  tenant,  though  he  thereby  extinguishes  his 
lien,  he  acquires,  as  against  a  prior  mortgagee,  an 
absolute  title  to  an  undivided  Interest  in  such  cot- 
ton, equal  to  the  amount  of  his  lien.— Titeworth  t. 
Frauenthal,  (Ark.)  12  B.  W.  498. 

Becovery  of  possession. 

6.  In  an  action  by  a  lessor  to  recover  the  prem- 
Isea  leased,  a  charge  that  if  the  land  included  In  tlie 
original  lease,  but  omitted  in  an  alleged  extension 
of  uie  lease,  was  found  worthless  for  the  purposes 
for  which  leased,  and  was  abandoned  by  the  lessees, 
with  plaintiff's  knowledge  and  consents  and  he  led 
the  lessees  to  believe  that  it  was  eliminated  from 
the  contract,  it  should  be  considered  as  so  elim- 
inated, li  proper.->BulUs  v.  Noyes,  (Tex.)  18  B.  W. 
397. 

7.  A  charge  that  representations  bv  the  l^sor 
that  he  would  extend  the  time  for  performance  of 
the  conditions  of  the  original  lease,  made  before  or 
after  ita  expiration,  on  which  defendants  relied, 
would  estop  him  to  take  advantage  of  their  non- 
performance by  defendants,  is  immaterial  error, 
where  all  the  evidence  as  to  such  representations 
relates  to  a  time  before  the  expiration  of  the  orig- 
inal lease.— BuUls  v.  Noyes,  (Tex.)  12  B.  W.  897. 

8.  But  a  charge  that  plaintiff  would  be  es- 
topped by  such  representations  to  take  advantage 
of  non-performance  of  conditions  of  the  original 
contract, "  by  the  express  terms  thereof,  "Is  rever*. 
ible  error,  where  such  coiitract  contains  no  snoh 
terms,  and  the  verdict  shows  that  the  jury  may 
have  considered  the  alleged  extension  contract  as 
part  of  the  original,  in  order  to  find  such  temu. — 
Bullis  V.  Noyes,  (Tex.)  18  B.  W.  897 

Notice  to  quit. 

9.  Where  a  vendee  sends  to  one  occupying  the 
land  under  an  unrecorded  lease  a  notice  to  quit, 
which  is  irregular  In  respect  of  the  time  for  its 
expiration,  the  lessee  waives  the  irregularity  by 
replying  that  he  holds  a  lease  from  the  grantor, 
and  intends  to  retain  possession  until  its  termino- 
Oon.— Drey  v.  Doyle,  (Mo.)  18  a  W.  287. 

Benting  on  shares. 

10.  A  cropper,  under  an  agreement  by  which 
the  land-owner  is  to  furnish  teams,  utensils,  and 
supplies  to  make  the  crop,  which  is  to  remain  the 
land-owner's,  the  cropper  to  have  what  remains 
after  deducting  half  of  the  crop  for  the  use  of  the 
land,  and  enough  to  pay  for  the  supplies  furnished 
him,  has  no  title  to  any  part  of  the  crop  until  his 
share  is  set  apart  to  him.  Hammock  v.  Creek- 
more,  48  Ark.  264,  8  S.  W.  180,  foUowed.— Hen- 
dricks V.  Smith,  (Ark.)  12  &  W.  781. 

Lapsed  Liegacies. 

See  WiXU,  28,  24. 
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Venue  of  trial. 

1.  The  venue  of  a  prosecntlon  for  theft  from 
the  person  is  confined  to  the  county  wherein  the 
offense  was  committed. — ^Nichols  ▼.  State,  (Tex.) 
12  S.  W.  600. 

What  constitutes. 

2.  Pen.  Code  Tex.  art.  737,  provides  that  If  the 
property  came  into  the  possession  of  a  person  ac- 
cused of  theft,  by  lawful  means,  the  subsequent 
appropriation  of  it  is  not  theft;  but  if  the  taking, 
iQoueh  lawful,  was  obtained  by  any  false  pretext, 
or  with  any  intent  to  deprive  the  owner  of  the  val- 
ue, and  appropriate  the  property,  and  the  same  is 
so  appropriated,  the  theft  Is  complete.  Defend- 
ant was  indicted  for  general  theft,  and  the  evi- 
dence showed  that  the  stolen  property  was  handed 
to  him  by  the  owner,  and  that  the  theft  might 
have  been  committed  by  his  retaining  it.  Held, 
that  the  court  should  have  instructed  that,  in  or- 
der to  convict,  the  jury  must  flncl  that  the  intent 
to  deprive  the  owner  of  the  value  of  the  property 
existed  at  the  verv  time  of  acquisition.— Nichols 
T.  State,  (Tex.)  12  S.  W.  600. 

Owner's  possession. 

8.  A  horse  on  its  accustomed  range  Is,  in  oon- 
templation  of  law,  In  the  possession  of  its  owner. 
—Huffman  v.  Bute,  (Tex.)  12  8.  W.  638. 

Indictment. 

4.  A  conviction  for  the  theft  of  a  oow  cannot 
be  had,  under  an  Indictment  which  alleges  the  own- 
ership in  B.,  and  the  possession  In  A.  and  W., 
where  the  evidence  shows  that  the  possession  was 
not  In  A.  and  W.  jointly,  but  in  B.  alone. — Owens 
V.  State,  (Tex.)  12  S.  W.  506. 

6.  since  Fen.  Code  Tex.  arts.  744,  745,  define 
theft  from  the  person  as  a  distinct  offense,  and  es- 
sentially different  from  ordinary  theft,  one  cannot 
be  convicted  thereof,  under  an  indictmentfor  ordi- 
nary theft— Nichols  V.  State,  (Tex.)  12  8.  W.  500. 

6.  An  information  charging  theft  mnst  allege 
that  the  property  was  fraudulently  taken. — Doxey 
▼  State,  (Tex.)  12  S.  W.  412. 

7.  A  count  in  an  indictment  for  larceny,  which 
charges  that  defendant  was  an  accessory  before 
the  fact,- that  is,  that  he  procured  certain  others 
to  commit  the  larceny  for  his  benefit, -is  not  preju- 
dicial to  defendant,  as  such  charge  is  embraced  in 
a  count  for  larceny.— Sanderson  ▼.  Commonwealth, 
(Ky.)  12  S.  W.  186. 

Evldenoe. 

8.  On  Indictment  for  stealing  an  animal,  eri- 
denoe  that  the  brand  on  the  animal  had  been 
ohanged,  so  as  to  make  It  resemble  a  brand  claimed 
by  defendant,  without  any  evidence  to  show  that 
defendant  was  concerned  in  altering  the  brand,  or 
that  he  was  connected  in  any  way  with  the  stolen 
animal.  Is  insufficient  to  justify  a  conviction.  — 
Schnaubert  v.  State,  (Tex.)  12  8.  W.  782. 

9.  On  indictment  for  stealing  a  calf  from  one 
H.,  there  was  evidence  that  the  calf  was  running 
with  a  cow  belonging  to  M.,  and  that,  on  being 
separated,  the  cow  and  calf  made  efforts  to  remain 
together.  There  was  also  evidence  that  mother- 
less calves  would  take  up  with  strange  cows,  and 
that  the  cows  would  act  as  mothers  to  them.  De- 
fendant took  the  calf  openly,  declaring  It  to  be 
bis,  and  his  claim  of  ownership  was  not  disproved. 
The  brands  of  the  calf  and  the  cow  were  different. 
Beld,  that  the  evidence  did  not  justify  a  convlo- 
tion.— Schnaubert  T.  State,  (Tex.)  12  B.  W.  788. 

10.  Bvidence  that  the  whisky  charged  in  the 
Indictment  to  have  been  stolen  was  found  near  de- 
fendant's house;  that  It  had  been  opened  in  de- 
fendant's house;  that,  when  charged  with  the  lar- 
ceny, defendant  said  to  one  B.,  from  whom  he  in- 
sisted that  he  received  the  whisky,  "We  will  have 
ta  give  It  up,"  and  that  both  went  to  the  spot 
wnere  it  was  concealed,  with  one  L.,  who  returned 
with  the  whisky, — Is  sufficient  to  sustain  a  con- 
viction of  larceny,  and  does  not  show  that  defend- 
ant was  only  guilty  of  receiving  stolen  goods.— 
MuUlns  T.  Commonwealth,  (Ky.;  12  a  W.  187. 


11.  On  the  trial  of  a  defendant  for  the  theft  of 
a  bull,  all  the  evidence  for  the  prosecution  was  that 
the  bull,  with  other  cattle,  passed  along  a  certain 
road,  at  a  certain  time;  that  the  track  of  a  oertaia 
horse  was  made  along  said  road  on  the  night  ths 
cattle  were  driven ;  and  that  defendant  rode  the 
horse  in  the  direction  the  cattle  were  driven. 
Held  insufficient  to  supnortaconTiotion.- Banldns 
▼.  State,  (Tex.)  12  8.  W.  490. 

12.  On  the  trial  of  an  Indictment  for  the  theft 
of  a  bnll,  the  evldenoe  showed  that  the  bull  disap- 
peared from  Its  accustomed  range  writhout  the 
knowledge  of  the  owner;  that  a  day  or  two  after 
the  alleged  theft  defendant  was  seen  In  possession 
of  a  bull  which  corresponded  with  the  description 
of  the  alleged  stolen  animal.  Witnesses  for  the 
defense  testified  to  facts  which  established  the  de- 
fendant's presence  at  a  remote  place  on  the  night 
of  the  theft,  and  identified  the  animal  In  defend- 
ant's possession  as  another  than  the  alleged  stolen 
animal.  Held,  that  the  evidence  was  insnlBcient 
to  support  a  conviction.— Cranch  ▼.  State,  (Tex.) 
12  8.  W.  491. 

18.  On  the  trial  of  an  indictment  for  theft  of  a 
steer  a  witness  testified  that  he  saw  defendant  kill 
the  alleged  stolen  animal;  that  defendant  then 
said  that  he  had  bought  the  animal  of  the  alleged 
owner,  but  a  few  days  afterwards  admitted  to  wi^ 
ness  that  It  belonged  to  the  alleged  owner.  The 
witness,  who  was  defendant's  brother-in-law,  said 
nothing  of  the  matter  for  two  years,  and  until 
after  he  and  defendant  had  quarreled.  Held,  that 
the  evidence  was  insufficient  to  sustain  conviction. 
as  the  witness  was  in  effect  an  accomplice,  and 
his  testimony  was  uncorroborated.  —  Norton  v. 
State,  (Tex.)  12  S.  W.  407. 

14.  On  the  trial  for  the  theft  of  s  mare  branded 
EOF,  the  theory  of  the  state  being  tbat  defend- 
ant and  M.  acted  together  In  the  theft,  it  is  proper 
to  permit  a  witness  to  testify  that  defendant  and 
M.  told  him  that  they  were  jointly  interested  in 
the  H  O  F  brand.— Huffman  t.  State,  (Tex.)  12  8. 
W.688. 

15.  Testimony  that  one  night,  soon  after  the  oow 
alleged  to  have  oeen  stolen  was  recovered  by  the 
prosecuting  witness,  two  men  oame  to  his  prem- 
ises, and  attempted  to  drive  her  out;  and  that  on 
that  day  defend  ant  was  seen  In  the  town  of  M.  near 
by,  in  company  with  two  men,  and  that  he  then 
wore  a  straw  hat;  and  that  on  said  night  three 
men,  one  of  whom  was  wearing  a  straw  nat,  were 
seen  lying  in  a  fence  corner,  near  the  house  of  the 
prosecuting  witness,  was  properly  admitted. — Ow- 
ens V.  State,  (Tex.)  12  B.  W.  506. 

Instructions. 

16.  On  a  trial  for  theft,  where  there  is  evidenoa- 
that  defendant,  in  explanation  of  his  ownership 
and  possession  of  the  alleged  stolen  anima^ 
claimed  that  he  had  won  it  at  a  game  with  cards,  a 
refusal  by  the  trial  judge  to  submit  this  as  an  is- 
sue to  be  cassed  upon  by  the  jury  is  error. — Carter 
T.  State,  Qtex.)  12  S.  W.  740. 

17.  ^ongh,  on  a  trial  for  the  theft  of  a  oow, 
there  are  strong  circumstances  to  show  that  the 
stolen  animal  was  the  one  which  witness  saw  de- 
fendant drive  into  his  field  within  a  week  before 
the  stolen  oow  was  missed,  and  its  beef  and  hide 
found  at  defendant's  house,  yet,  as  the  witness  did 
not  see  and  identify  the  hide  as  of  the  oow  he  had 
seen  defendant  drive  into  his  field,  a  failure  to  in- 
struct on  the  law  of  circumstantial  evidence  ia  er- 
ror.—Smith  V.  State,  (Tex.)  12  S.  W.  869. 

18.  An  assumption  in  the  charge  tbat  defendant 
took  the  property  alleged  to  have  been  stolen,  in- 
stead of  presenting  that  issue  hypothetioally  to- 
the  jury,  is  error.— Owens  v.  State,  (Tex.)  12  & 
W.  806. 

10.  On  an  indictment  oharginff  defendant  with 
stealing  goods  of  the  value  of  more  than  $10,  it  is 
error  to  charge  as  to  grand  larceny,  and  to  refuse 
to  charge  as  to  the  lesser  offense.— Wilhelm  v. 
(^mmonwealth,  (Ky.)  12  S  W.  S71. 

20.  A  charge  with  respect  to  theft  of  propMtT 
of  less  value  than  tSO,  upon  the  trial  of  an  indict- 
ment for  theft  of  a  larger  amount,  where  no  i8su» 
is  raised  as  to  the  amount  though  it  is  favorabi* 
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to  the  aocnsed  If  excepted  to,  is  canse  for  reveraaL 
—White  V.  State,  (Tex.)  18  8.  W.  406. 

21.  On  the  trial  of  an  Indictment  for  larceny  of 
money  defendant  requested  a  special  Instruction 
as  follows:  "If  you  find  that  when  defendant  was 
called  on  for  an  explanation  of  his  possession  of 
the  money  charged  to  have  been  stolen,  that  be 
said  he  had  found  it,  and  that  he  bad  intended  to 

five  it  back  to  the  owner,  but  that  he  had  not  seen 
im  since  he  found  it,  and  that  he  thought  he 
would  bet  the  money  on  a  horse-race  and  win  some 
money  for  himself,  and  ^en  give  It  back,  and  you 
believe  said  explanation  was  reasonable,  natural, 
and  probably  true,  then  you  cannot  convict  de- 
fendant, unless  the  state  has  shown  such  explana- 
tion to  be  false;  and  the  state  must  so  show  be- 
yond a  reasonable  doubt."  Held,  that  the  court 
erred  in  refusing  to  give  the  instruction,  where 
the  issue  was  plainly  raised  by  the  evidence. — 
White  V  State,  (Tex.)  U  a  W.  406. 

New  trial. 

22.  Tt  is  error  to  refuse  defendant's  motion  for 
a  new  trial,  after  conviction  for  the  theft  of  a  cow, 
where  he  shows,  by  newly-discovered  evidence, 
that  since  the  beginning  of  the  prosecution,  and 
since  his  trial  and  conviction,  different  persons  have 
seen  the  alleged  stolen  cow  alive,  and  in  her  accus- 
tomed range;  which  showing  the  state  does  not 
controvert,  as  It  might,  under  Code  Crim.  Proa 
Tex.  art.  781.— Lyons  ▼.  State,  (Tex.)  13  8,  W.TiO.* 

Legislative  Power. 

See  ConttUutUmal  Law,  1. 


Levy. 

Attach 
taxes,  see  taxation,  5. 


Of  attachment,  see  Attachment,  8. 
>Ta 


LTBEL  AND  SLANDEB. 

What  actionable. 

1.  To  recover  special  damages  for  the  utterance 
of  words  not  actionable  per  se,  such  words  need  not, 
of  themselves,  convey  the  meaningof  injurious  im- 
putation, but  it  is  sufficient  U  they  were  intended 
to,  and  did  in  fact,  convey  such  Impntatlon,  and 
reasonably  had  some  connection  with  the  dam- 
acres  claimed  to  have  been  caused  by  them. — Har- 
din V.  Harsbfleld,  (Ky.)  18  S.  W.  77». 

3.  Snch  words  need  not  be  uttered  by  defend- 
ant in  the  presence  of  the  person  alleged  to  have 
been  inflaenced  by  them,  but  it  is  sufficient  if  they 
are  brought  to  his  knowledge  by  others,  either 
'nrith  or  without  the  authority  of  defeadani. — Har- 
din V.  Harshfleld,  (Ky.)  12  S.  W.  779. 

Evidenoe. 

8.  Evidence  that  defendant's  friend  bad  said 
tbat  defendant  and  the  female  alleged  to  have  been 
slandered  had  been  carnally  intimate  and  that  de- 
fendant made  the  alleged  slanderous  statement,  in 
corroboration  of  his  friend's  statement,  to  save 
bim  from  threatened  violenoe,  is  inadmissible,  as 
it  has  no  tendency  to  rebut  the  inference  of  malice 
In  defendant,  or  that  he  made  the  imputation 
ivantonly.— Shaw  ▼.  State,  (Tex.)  12  B.  W.  741. 

Inatmotions. 

4.  On  a  prosecution  for  slander  by  Impatlna 
want  of  chastity  to  a  female,  where  there  te  evi- 
dence that  the  general  reputation  for  chastity  of 
the  female  alleged  to  have  been  slandered  is  bad, 
it  is  error,  under  Pen.  Code  Tex.  art  646,  which 
provides  that  "the  general  reputation  for  chastity 
of  the  female  alleged  to  tiave  been  slandered  may 
be  inquired  into, "  to  refuse  an  instruction  that  if 
the  jury  believed  this  evidence  they  shotild  aoauit 
—Shaw  v.  State,  (Tex.)  18  a  W.  741. 

License. 

Of  drummers,  see  Municipal  Corporations,  1. 
To  run  ferry,  see  Ferry,  1. 

sell  liquor,  see  IntoxIcatiTig  Liquors,  S-11, 


Liens. 

Of  attachment,  see  Attachment,  4^7. 

attorneys,  see  Atufmey  and  Client,  8-6. 
ludement,  see  Jxtdgment,  30,  21. 
landlord,  see  Landlord  and  Tenant,  4,  5. 
vendor,  see  Sole,  6 ;  Vendor  and  Vendee,  91-ao. 

LIMITATION  OF  ACTIOXS. 

See,  also,  Adverse  Possession. 

What  law  governs,  see  Conflict  ofLavjs,  4. 

When  statute  is  applicable. 

1.  Plaintiff  in  trespass  to  try  title  claimed  nn. 
der  a  duly-recorded  writing,  dated  more  than  10 
years  before  suit.  Defendant  pleaded  stale  de- 
mand and  the  statute  of  limitations,  which  pleas 
Slalntlff  sought  to  avoid  by  showing  that  after  the 
eath  of  defendant's  predecessor  In  title,  which  oo- 
ourred  more  than  10  years  before  suit,  the  admin- 
istrator set  up  no  hostile  claim  to  plaintiff,  and 
that  he  (plaintiff)  could  not  ascertain  who  were 
decedent's  heirs.  Held,  under  Rev.  St.  Tex.  art. 
8209,  providing  that  "any  action  for  the  specific 
performance  of  a  contract  for  the  conveyance  of 
real  estate  shall  be  commenced  within  10  years 
next  after  the  cause  of  action  shall  have  accrued, " 
that  plaintiff's  claim  was  barred;  matters  which 
before  the  adoption  of  article  8209  would  have 
avoided  the  defense  of  stale  demand  not  being  ap- 
plicable to  the  statutory  defense  of  limitation.— 
Chamberlain  v.  Boon,  (Tex.)  12  S.  W.  727. 

8.  Rev.  St.  Ho.- 1879,  St  8885,  8886,  relating  to 
limitations  In  coses  of  certain  equitable  titles,  have 
no  application  to  ordinary  actions  of  ejectment, 
where  the  contest  is  between  two  purely  legal  ti- 
tles.—Charles  V.  Uorrow.  (Mo.)  18  S.  W.  908. 

8.  Uev.  St.  Tex.  art  8808,  §  5,  provides  tbat  "ao- 
tlons  upon  stated  or  open  accounts  other  than  snoh 
mutual  and  current  accounts  as  concern  the  trade 
of  merchandise  between  merchant  and  merchant, 
their  factors  or  agents, "  must  be  commenced  in 
two  years.  Held,  that  snoh  statute  was  not  a  bar 
to  an  action  upon  an  open  account  commenced 
more  than  two  years  after  the  date  of  the  last 
article  charged,  where  the  undisputed  evidenoe 
showed  that  the  parties  dealt  In  the  same  char- 
acter of  goods,  and  that  the  accounts  were  mutual 
and  current  between  them,  though  the  trial  court 
did  not  expressly  find  the  latter  fact — San  Antonio 
Water-Works  Co.  v.  Maury,  (Tex.)  18  S.  W.  166. 

4.  An  action  on  a  promissory  note  payable  In 
six  months,  and  "given  In  part  payment  for  a 
tract  of  land,  to  become  due  when  a  proper  chain 
of  title  from  the  state"  was  recorded,  brought 
more  than  10  years  after  the  making  thereof,  but 
within  10  days  after  a  proper  chain  of  title  was  re- 
corded, is  not  barred  by  the  statute  of  limitations, 
where  it  appears  from  the  petition  that  it  was  the 
Intention  of  the.  parties  that  the  note  was  not  to 
become  due  until  the  chain  of  title  was  recorded, 
and  that  the  delay  in  recording  was  with  the  con- 
sent and  acquiescence  of  the  aefendant— Robert- 
son V.  Gates,  (Tex.)  18  a  W.  64. 

Banning  of  statute. 

6.  When  a  school  warrant  has  been  destroyed 
by  fire,  and  the  school  board  issues  a  duplicate,  as 
01  the  date  of  the  original,  with  the  word  "Dupli- 
cate" written  across  the  face,  the  statute  of  limit- 
ations begins  to  run  from  the  date  of  the  original, 
and  not  from  date  of  the  issue  of  the  duplicate.— 
School-District  v.  Cromer,  (Ark.)  18  S.  W.  878. 

6,  Gen.  St  Ky.  o.  71,  art  1,  {{ 1, 8,  and  4,  provide 
that  an  action  to  recover  real  estate  can  only  be 
brought  within  15  years  from  the  time  the  cause 
accrued,  except  when  the  person  to  whom  the  right 
accrued  is  an  infant,  married  woman,  or  person  of 
unsound  mind,  and  then  it  may  be  brought  within 
8  years  after  removal  of  disability,  but  In  no  case 
shall  the  period  be  extended  beyond  80  years  from 
the  time  the  action  first  accrued.  Held,  that  these 
provisions  have  no  application  to  an  action  by  a 
widow,  on  the  death  of  her  husband,  to  recover 
dower  in  lands  the  title  to  which  her  husband  lust, 
during  coverture,  by  adverse  possession,  as  her 
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right  of  action  does  not  accrue  until  his  death. — 
WllUams  V.  WlUiamB.  (Ky.)  13  S.  W.  780. 

7.  Where  a  railway  company  constructs  its 
road-hed  so  that  at  times  it  causes  the  overflow  of 
adjoining  lands,  there  may  be  as  many  recoveries 
as  there  are  successive  injuries,  and  the  statute  of 
limitations  begins  to  run  on  the  happening  of  the 
injury  complained  of,  and  not  from  the  construc- 
tion of  the  railway.— St.  Louis,  I.  M.  &  S.  Ry.  Co. 
V.  Biggs,  (Ark.)  13  &  W.  881. 

Exceptions. 

8.  Where  a  trust  has  resulted  In  favor  of  plain- 
tiff as  to  lands,  the  title  of  which  is  in  defendant, 
the  statute  of  limitations  does  not  begin  to  run  un- 
til, on  plaintiffs  request  to  convey,  defendant  re- 
pudiates the  trust.— Cooi>er  v.  Lee,  (Tex.)  13  8.  W. 

9.  The  relation  of  attorney  and  client  does  not 
excuse  the  client's  neglect  for  more  than  two  years 
to  make  any  inquiries  as  to  the  condition  of  the  title 
to  land  obtained  from  the  attorney,  or  its  situation 
and  value,  he  having  the  deed  therefor  in  his  pos- 
session ;  and  his  action  to  rescind  the  contract  for 
fraud  is  barred  by  the  four-year  statute  of  limita- 
tions, where  the  use  of  these  precautions  would 
have  resulted  in  a  disoovery  of  the  fraud  more  than 
four  years  before  Its  institution. — Cooper  v.  Lee, 
(Tex.)  12  8.  W.  488. 

10.  Where  an  action  is  barred  by  the  statute  of 
limitations,  unless  plaintiffs  became  of  age  within 
8  years  before  the  commenoement  thereof,  plaintiffs 
must  show  afBrmatively  their  infancy,  to  entitle 
them  to  the  exception  to  the  statute. — French  y. 
Watson,  (Ark.)  12  S.  W.  838. 

11.  The  minority  of  parties  claiming  land  under 
an  ancestor  Is  no  protection  against  the  statute  of 
limitations,  where  the  right  of  action  accrued  and 
the  statute  began  to  run  in  the  life-time  of  their 
ancestor.— Bender  v.  Bean,  (Ark.)  12  S.  W.  180. 

13.  Where  the  statute  begins  to  run  against  a 
married  woman,  it  is  not  suspended  at  her  death 
In  favor  of  her  minor  daughter,  who  marries  before 
attaining  majority.— EaU  v.  Ditto,  (Ky.)  13  S.  W. 
941. 

18.  In  Missouri,  the  statute  limiting  the  time 
within  which  actions  for  the  recovery  of  feal  estate 
must  be  brought  applies  to  actions  to  establish  re- 
sulting trusts,  the  statute  beginning  to  run  on  the 
discovery  of  the  facts  constituting  the  trost.— Bnr- 
dette  ▼  May,  (Mo.)  13  B.  W.  1066. 

14  Under  Rev.  St.  Mo.  1 8233,  providing  that,  if 
any  person  entitled  to  commence  an  action  for  the 
recovery  of  land  shall  be  under  disability,  the  ac- 
tion may  be  commenced  within  three  years  from 
the  time  the  disability  is  removed,  provided  no  ac- 
tion shall  be  brought  after  24  years  from  the  time 
the  cause  of  action  accrued,  where  the  statute  once 
begins  to  run  against  a  person  who  dies,  It  contin- 
ues to  run  against  bis  heirs,  notwithstanding  they 
may  be  under  disability. — ^Bnrdette  ▼.  May,  (Mo.) 
13  S.  W.  103«. 

IS.  Where  the  character  of  defendant's  posses- 
sion of  land  was  such  as  to  set  the  statute  of  lim- 
itations In  operation  against  a  tenant  in  common 
of  the  land,  the  subsequent  acquisition  of  such 
tenant's  interest  by  plaintiff,  a  co-tenant,  did  not 
interrupt  the  running  of  the  statute,  notwith- 
standing plaintiff's  coverture.— Johnson  v.  Schu- 
macher, (Tex.)  12  8.  W.  30T. 

THew  promise. 

10.  Where  defendant  owes  plaintiff  on  several 

distinct  obligations,  a  letter  from  him  to  plaintiff 
saying,  "Don't  push  us,  as  yours  is  the  only  claim 
for  goods  on  the  shop,  and  I  shall  work  it  off  as 
soon  as  possible, "  without  designating  which  obli- 
gation he  promises  to  "  work  off, "  is  not  a  sufficient 
new  promise  to  remove  the  bar  of  the  statute  of 
limitations.— Opp  v.  Wack,  (Ark.)  12  S.  W.565.* 

17.  A  letter  stating  that  defendant  had  tried  to 
raise  some  money  for  plaintiff,  and  promising  to 
send  some,  but  not  all,  "because  we  must  live 
first, "  and  to  pay  whatever  be  can  every  year,  and 
saying  that  be  bad  not  signed  a  note  sent  him  be- 
cause it  was  just  as  good  without,  as  they  knew 
how  they  stood,  is  not  sufficient  to  remove  a  barred 
note  from  the  statute  of  limitations. — Erueger  v. 
Krueger,  (Tex.)  12  S.  W.  1004. 


Pleading. 

18.  In  an  action  for  seduction  and  breach  of 

B remise  of  marriage,  an  issue  on  the  statute  of 
mitations  Is  not  raised  by  an  allegation  in  ths 
declaration  that  plaintiff  Was  31  years  of  age  on  a 
certain  date,  and  a  plea  by  defendant  that  she  had 
attained  her  majority  more  than  13  months  before 
suit  was  brought,  and  defendant,  in  addition  to 
such  plea,  can  pletid  the  statute  directly.— Graham 
V.  McReynolds,  (Tenn.)  12  S.  W.  547. 

US  PENDENS. 

In  general. 

1.  In  a  suit  oonoemlng  the  title  to  real  estate, 
where  the  defense  Is  that  complainant  acquired  his 
interest  after  the  property  bad  liecome  involved  in 
litigation,  ftisnecessary  to  show,  in  order  to  charge 
complainant  with  constmotlTe  notice  of  li«  pen- 
dens, that  the  subpoena  in  the  case  had  been  served 
upon  the  defendants  before  complainant  took  title, 
but  it  is  not  necessary  to  allege  such  fact  in  the  an- 
swer.— Staples  y.  Handley,  (Tenn.)  13  S.  W.839. 

9.  A  purchaser  of  land  sold  under  deeds  of 
trust,  pending  a  suit  to  redeem  therefrom,  takes 
the  land  subject  to  the  result  of  such  suit. — Steven- 
son V.  Edwards,  (Mo.)  13  S.  W.  365. 

8.  The  doctrine  of  lU  pendent  applies  in  Texas, 
where  citation  has  been  pnblished  for  the  time  re- 
quired by  law,  and  the  oJBcer  has  made  his  return, 
and  the  petition  affecting  land  is  filed,  though  de- 
fendant has  tlU  the  next  term  of  court  to  answer.— 
Cassidy  r.  Kluge,  (Tex.)  13  S.  W.  Uw 

Xdve-Stock. 

Accidental  killing,    see  Railroad    Companies, 
43-46. 

Local  and  Special  Laws. 

See  ConatituHonal  Law,  6. 

MAUdOUS  FBOSECUnON. 

Probable  cause. 

1.  Plaintiff  cannot  recover  it  defendant  has 
reasonable  or  probable  cause  for  causing  the  arrest, 
even  though  he  had  malice,  and  tbough  the  charge 
on  which  plaintiff  was  arrested  was  untrae. — ^Bed- 
man  V.  Stowers,  (Ky.)  13  8.  W.  370. 

8.  The  presumption  of  probable  canse,  which 
ordinarily  prevails  when  it  appears  on  the  face  of 
a  petition  for  malicious  prosecution  that  plaintiff 
was  convicted  in  the  trial  court,  but  judgment  re- 
versed on  appeal.  Is  rebutted  by  further  allegations 
that  the  conviction  was  procured  by  fraud  in  de- 
priving plaintiff  of  the  testimony  of  his  principal 
witness  by  joining  him  as  oo-indlctee. — Boogher 
T.  Hough,  (Mo.)  12  S.  W.  631. 

8.  In  view  of  the  allegation  that  plaintiff  was 
deprived  of  the  testimony  of  his  principal  witness 
by  defendants'  acts,  it  is  unnecessary  to  allege 
that  be  was  thereby  prevented  from  making  a  de- 
fense.—Boogher  V.  Hough,  (Mo.)  13  S.  W.  534. 

4.  Where  the  evidence  shows  that  there  was 
frequent  opportunity  to  serve  the  writ  for  the 
arrest  of  one  indicted  with  plaintiff  in  the  alleged 
malicious  prosecution,  and  that  the  officer  once  in- 
formed him  that  he  had  the  same,  and  the  officer's 
testimony,  that  he  was  informeo  by  defendants' 
attorney  that  they  did  not  care  about  the  coin- 
dictee,  but  were  after  plaintiff,  Is  not  directly  con- 
tradicted, and  the  co-indictee  testifies  that  he  ex- 
ecuted the  libelous  instrument  for  which  they  were 
prosecuted  for  ot}ier  persons  than  plaintiff,  the 
question  of  probable  cause  is  for  the  jury. — Boogher 
V.  Hough,  (Mo.)  12  S.  W.  534. 

Evidence. 

6.  An  alleged  malicious  prosecution  was  for 
kukluxingdefendant  by  whipping  him  in  the  night 
It  appeared  that  at  the  time  of  the  whipping  plain- 
tiff oocnpied  another  room  in  the  same  house,  and 
on  cross-examination  he  stated  that  he  heard  the 
licks,  and  knew  thatdefendant  was  being  whipped, 


Digitized  by 


Google 


INDEX. 


1207 


and  beard  a  person  who  lodged  In  an  adjoinlug 
room  call  to  Dim,  but  that  he  made  no  response. 
On  re-examination  be  was  asked  why  he  did  not 
respond,  and  the  question  was  disallowed.  Held 
that,  though  the  jury  might  have  inferred  that  the 
reason  was  that  ne  was  engaged  in  whipping  de- 
fendant, yet  the  ruling  will  not  be  held  prej.udloial, 
as  it  cannot  be  said  that  he  would  have  given  any 
explanation  which  would  be  competent  or  material 
evidence.— Redman  v.  Stowers,  (Ky.)  12  S.  W.  270. 

6.  For  the  same  reason,  a  refusal  of  the  court 
to  permit  a  witness  to  state  a  conversation  between 
those  engaged  in  whipping  and  defendant  will  not 
be  heldfreiudioial.— Redman  T.  Stowers,  (Ky.)  12 

aw.aw. 

7.  In  an  action  for  malicious  prosecution,  the 
petition  alleged  that  defendant  bad  maliciously 
procured  and  prosecuted  an  indictment  against 
plaintiff.  The  evidence  showed  that  defendant 
was  a  member  of  the  grand  jury  which  had  found 
the  Indictment,  but  failed  to  snow  that  plaintiff 
was  proseonted  under  it,  although  It  did  show  that 
defendant  had  employed  an  attomev  to  help  prose- 
cute another  person  who  had  been  indictod  jointly 
with  plaintiff,  and  who  had  been  tried  separately 
and  acquitted,  a  nolle  prosetpH  Toolng  afterwards 
entered  in  the  oase  against  plaintiff.  Held,  that 
defendant's  demurrer  to  the  evidence  should  have 
been  sustained.— Bngelke  v.  Cbouteau,  (Mo.)  12  S. 
W.858. 

Fleactlng.  i 

8.  The  petition,  in  an  action  for  malicious 
prosecution,  alleged  that  defendant  maliciously, 
and  without  probable  cause,  procured  a  warrant, 
etc.,  and  also  that  plaintiff  was  tried  and  acquitted. 
The  answer  admitted  that  defendant  caused  the 
arrest,  but  denied  that  it  was  done  maliciously, 
and  without  probable  cause,  and  also  denied  that 
plaintiff  was  tried  and  acquitted.  Held,  that  the 
answer  made  an  issue  of  fact  involving  a  trial  on 
the  merits,  and  a  demurrer  was  properly  overruled. 
-  Redman  v.  Stowers,  (Ky.)  13  B.  W.  270. 

MANDAMUS. 
To  judge. 

1.  The  supreme  court  will  not  compel  by  man- 
dnmua  the  signing  by  a  trial  judge  of  a  particular 
bill  of  exceptions  presented  to  him  by  counsel  to  be 
signed,  without  additions  or  alterations,  where 
the  affidavits  of  the  judge  and  counsel  are  conflict- 
ing as  to  the  correctness  of  such  bill  on  manv 
material  matters.— In  re  Vanvaver,  (Tenn.)  12  8. 
W.  786. 

To  determine  election  contest. 

2.  The  charter  of  a  city  provided  for  the  elec- 
tion of  a  member  of  the  board  of  education  by  the 
mayor  and  aldermen  by  ballot;  but  no  other  offi- 
cial was  directed  to  declare  or  certify  it,  and  no 
provision  was  made  for  a  contest.  Held,  that  the 
validity  of  such  an  election  could  be  inquired  into 
and  determined  br  mandaTmia. — LAwrence  v.  In- 
genoll,  (Tenn.)  12  S.  W.  •122. 

Manslaughter. 

See  Homicide,  7-18. 

MABBIAQE. 

Validity — DureEs. 

Marriage  cannot  be  avoided  on  the  ground 
of  duress,  where  a  man  is  lawfully  arrested  on  pro- 
cess for  seduction,  and  marries  the  woman  to  pro- 
enre  his  discharge.  The  fact  that  he  subsequently 
discovers  that  he  could  not  have  l>een  convicted 
will  not  alter  the  case,  if  the  prosecution  was  on 
probable  cause,  and  not  from  malice  merely. — 
Marvin  v.  Marvin,-  (Ark.)  12  8.  W.  875. 

MASTEB  AND  SERVANT. 

The  relation. 

1.  The  complaint  alleged  that  plaintiff  was 
employed  by  the  general  yard-master  of  two  or 


more  railroad  companies,  and  placed  at  work  in  the 

Sard  for  defendant ;  that  there  was  an  agreement 
Btwipen  defendant  and  another  company  by 
which  the  other  company  was  to  furnish  laborers 
for  defendant;  that  plaintiff  and  the  yard-master 
received  their  pay  from  the  other  company,  but 
that  he  was  injured  through  defendant's  negli- 
gence while  working  for  it.  Held  safflcient  to  es- 
tablish the  relation  of  master  and  servant,  and  to 
show  defendant's  liability  for  the  inuiry.  —Missouri 
Pao.  Ry.  Co.  v.  Jones,  (Tex.)  12  a  W.  972. 

2.  There  was  evidence  that  plaintiff  had  been 
at  work  for  defendant  several  months,  and  was 
working  for  it  when  he  received  his  injury;  that 
he  was  employed  by  the  general  yard-masterof  two 
railroad  companies,  andf  that  his  duties  were  to 
make  up  trains  in  the  yard;  that  defendant  had 
control  of  the  yard;  and  that  the  track  on  which 
the  injury  occurred  was  kept  in  repair  by  it,  bat 
that  he  received  his  pay  from  another  company. 
There  was  also  evidence  that  the  yard-master  per- 
formed services  for  defendant,  and  some  evidence 
of  an  arrangement  between  defendant  and  the 
company  from  which  plaintiff  received  pay  for  his 
work,  by  which  plaintiff  was  to  work  m  the  yard 
for  defendant.  Held,  that  plaintiff  was  the  special 
servant  of  defendant  at  the  time  of  receiving  the 
injury.— Missouri  Pao.  Ry.  Ck>.  ▼.  Jones,  (Tex.)  13 
S.W.973.  -.\        / 

Discharge  of  servant. 

8.  A  wrongful  discharge,  nnder  a  contract  pro- 
viaing  for  the  monthly  payment  of  wages,  gives  rise 
to  only  a  single  cause  of  action,  not  Jor  the  wages, 
but  for  damages  for  the  breach  of  contract,  and 
may  be  prosecuted  inmiediately  or  after  the  expira- 
tion of  the  period  contracted  for. — ^Lichtonstein  v. 
Brooks,  (Tex.)  12  S.  W.  975. 

Master's  liability  to  third  persons. 

4.  The  fact  that  at  the  time  when  a  Tiolons 
horse  kicked  a  colt  the  owners'  servant  had,  with- 
ont  their  knowledge  or  consent,  temporarily  placed 
the  horse  in  charge  of  another  person,  does  not  re- 
lieve the  owners  from  liability. — Campliell  v.  Trim- 
ble, (Tex.)  12  S.  W,  863. 

6.  An  instruction  that  if  the  jury  find  that  de- 
fendante' norse  was  vicious,  and  that  their  servant 
knew  or  by  reasonable  diligence  could  have  known 
it,  "then  leading  the  horse  so  dose  to  plaintiff's 
colt  that  be  kicked  the  colt  would  constitute  such 
negligence  on  the  part  of  the  servant  as  would 
make  the  defendants  liable, "  is  erroneous,  as  with- 
drawing from  the  jury  the  question,  what  consti- 
tutes negligence  t — Campbell  v.  Trimble,  (Tex.)  13 
S.  W.  863. 

Injuries    to    servants  ^- IVegUgence   of 
master. 

6.  Plaintiff  was  employed  by  a  firm  to  load  cars, 
the  use  of  which  was  offered  by  the  railroad  com- 
pany, if  the  firm  would  have  them  moved  down 
from  the  next  station  where  they  were  standing, 
by  allowing  them  to  run  down  the  grade.  He,  witli 
other  employes  of  the  firm,  went  after  the  cars, 
under  the  firm's  orders,  and,  in  attempting  to  run 
them  down  the  grade,  his  associates  failed  to  apply 
the  brakes  properly,  whereby  he  was  injured. 
field,  that  the  railroad  company  was  not  liable  for 
his  injuries,  as  he  was  not  in  its  employ. — Hanna 
V.  Chattanooga  &  N.  Ry.  Co.,  (Tenn.)  12  B.  W.  718. 

7.  In  an  action  by  an  engineer  of  a  train  en- 
gaged in  hauling  coal  from  defendant's  mine  for 
personal  injuries  sustained  by  reason  of  his  engine 
striking  an  ore  chute,  arranged  to  be  raised  or 
lowered  to  allow  trains  to  pass,  where  it  appears 
that  the  conductor  of  plaintiff's  train  had  told  the 
agent  in  charge  of  the  chute  that  the  train  was  not 
going  to  be  run  that  far,  and  signaled  the  engineer 
to  stop,  but  the  engineer  did  not  see  the  signal  l>e- 
cause  of  the  smoke  from  his  engine,  there  is  not 
sufficient  evidence  of  negligence  on  the  part  of  de- 
fendant to  support  a  verdict  for  plaintiff.— Slate 
Creek  Iron  Co.  v.  Hall,  (Ky.)  12  H.  W.  579. 

8.  In  an  action  by  an  engineer  against  a  rail- 
road company  for  personal  injuries  received  by  the 
derailment  of  his  engine,  the  complaint  charged 
that  the  derailment  was  caused  by  the  failure  of 
defendant  to  keep  the  track  in  proper  repair,  and 


Digitized  by 


Google 


1208 


INDEX. 


by  negleoting'  to  properly  Inspect  and  guard  it; 
that  at  the  point  where  the  accident  occurred  the 
ties  were  old  and  rotten,  and  the  rails  InsufScient- 
br  fastened,  so  that  they  spread.  Held,  that  evi- 
dence as  to  whether  a  low  joint  was  <»lcalated  to 
cause  derailment  of  the  ennne  was  admissible  un- 
der the  allegations.— Fort  Worth  &,  Denver  C.  B. 
Co.  V.  Thompson,  (Tex.)  12  S.  W.  742. 

9.  It  was  reversible  error  to  permit  plaintiff  to 
ask  his  own  witness  if  he  did  not  observe  a  low 
joint  where  the  accident  occurred,  and  if  he  did 
not  call  the  road-master's  attention  to  it  at  the 
time  of  the  accident  as  the  cause  of  the  derail- 
ment, and  make  a  certain  remark  to  him,  though 
the  road-master  had  testified,  on  cross-examina- 
tion, that  he  did  not  remember  that  the  witness 
called  his  attention  to  the  joint,  or  what  was  said, 
as  the  question  was  leading,  and  no  proper  predi- 
cate was  laid  for  impeaching  the  road-master. — 
Fort  Worth  &  Denver  C.  B.  Co.  v.  Thompson, 
(Tex.)  12  8.  W.  742. 

10.  When  the  rules  of  a  railroad  company  re- 
quire baggage-masters  not  to  leave  their  car  except 
when  necessary,  and  then  only  for  as  short  a  time 
as  possible,  and  forbid  their  riding  on  the  engine, 
the  company  is  not  liable  for  injuries  sustained  by 
s  baggage-master  while  riding  on  the  engine, 
though  tfie  injury  was  caused  by  the  negligenoe  of 
«n  employe  of  the  company. — Louisville  &  N.  B. 
Ca  V.  Wilson,  (Tenn.)  12  8.  W.  720. 

11.  Where  a  switchman  was  killed  by  the  de- 
tects in  an  engine;  and  the  company  operating  the 
road  knew  of  such  defects,  or  might  nave  known 
of  them  by  the  use  of  such  care  as  a  irarson  of  or- 
dinary prudence  would  have  used  under  similar 
oiroumstanoes;  and  deceased  did  not  know  of  them, 
and  could  not  have  known  of  them  by  the  use  of 
that  degree  of  care  that  a  person  of  ordinary  CAve 
and  prudence  would  have  used  in  this  situation, 
— the  company  is  liable. — Missouri  Fao.  Ry.  Co.  v. 
Henry,  (Tex.)  12  8.  W.  828. 

12.  In  an  action  against  a  railroad  oompany  to 
recover  for  the  death  of  a  track  repairer  run  over 
by  a  switch-engine,  evidence  that  another  man, 
who  was  working  by  the  side  of  deceased,  came 
so  near  being  run  over  that  the  engine  struck  his 
foot,  is  adnnsslble,  as  tending  to  show  that  tho 
peni  of  deceased  was  not  brought  about  by  Ms 
own  negligence. — Missouri  Pac.  Ry.  Co.  v.  l!iehm- 
berg,  (Tex.)  12  8.  W.  888. 

18.  The  testimony  showing  that  the  englnd  In 
question  would  have  been  safer  If  It  had  had  a 
uoping  tank  instead  of  a  square  one,  evidence  that 
the  company  used  an  engine  with  a  sloping  tank  in 
one  of  its  yards  is  admissible,  as  indicating  that 
It  had  knowledge  of  that  fact— Missouri  Pac.  Ry. 
Co.  v.  Lehmberg,  (Tez.)  12  8.  W.  888. 

14.  An  Instruction  that  if  the  jnry  believed  that 
the  Injury  was  caused  both  by  the  defective  oon- 
stmction  or  unfitness  of  the  engine  for  the  pur- 
poses for  which  it  was  then  used,  and  the  negli- 
gence of  the  engineer  and  yard  foreman,  combined 
with  the  defect  In  the  engine,  the  company  would 
be  liable,  is  not  obnoxious  to  the  objecUons  that  it 
assumed  as  a  fact  that  the  engine  was  defective 
and  unsuitable,  and  was  a  charge  upon  the  weight 
of  the  evidence.— Missouri  Pad.  By.  Co.  ▼  Lelun- 
berg,  (Tex.)  12  S.  W  888. 

15.  A  charge  requested  by  defendant  that  If 
there  were  any  patent  defects  in  the  engine  or 
tank,  and  deceased  knew,  or  might  by  orainary 
diligence  have  known,  of  the  same,  and  said  de- 
fects caused  or  contributed  to  the  injuries,  the 
jury  should  find  for  defendant  is  properly  refused, 
the  evidence  tailing  to  show  that  deceased  under- 
stood the  danger  to  himself  from  the  use  of  the 
sqnare  tank.— Mlssonit  Pac.  Ry.  Co.  v.  Lehmberg, 
(Tex.)  12  8.  W.  888. 

16.  In  an  action  against  a  railroad  company  for 
Injuries  received  by  an  employe  the  court  charged 
as  follows:  "  (2)  Railways  are  not  bound  to  theb 
employes  to  provide  the  best  possible  appliances 
but  they  are  bound  only  to  supply  such  appliances 
as  are  in  common  use  by  well-managed  railways, 
and  which  they  have  skillfully  constructed  and 
carefully  maintained  in  repair.  They  are  bound 
to  furnish  such  appliances  as  are  reasonably  safe 
and  suitable,  such  as  a  prudent  man  would  furnish 
if  bis  own  life  were  exposed  to  the  danoer  that 


would  result  from  unsuitable  or  unsafe  appU- 
ances ; "  and  "  (12)  If  the  track,  switch,  and  giianl 
at  the  place  of  the  Injury  were  in  ordinarily  good 
condition  as  to  safety  and  fitness,  as  defined  m  sec- 
tion No.  2  of  this  charge,  then  the  plaintiff  cannot 
recoveir. "  Seld,  that  such  instructions  were  er- 
roneous, as  leading  the  jury  to  believe  that  more 
than  ordinary  care  was  required  of  a  railroad  com- 
pany in  regard  to  appliauces  for  the  use  of  its 
employes.— International  &  O.  N.  R.  Ca  v.  Bell, 
(Tex.)  12  a  W.  321. 

17.  The  evidence  showed  that  pWntiff  was  em- 
ployed by  defendant  to  couple  cars;  that  defendant 
had  caused  the  dirt  to  be  thrown  out  between  the 
croes-ties,  leaving  deep  holes ;  and  that  the  road- 
master  had  been  informed  of  the  danger,  but  failed 
to  fill  np  the  holes.  There  was  no  evidence  that 
plaintiff  had  any  knowledge  of  the  existence  of  the 
holes,  but  it  was  shown  that  he  could  not  have  seen 
them  while  at  work.  There  was  a  conflict  of  testi- 
mony as  to  whether  it  was  the  duty  of  plaintiff  to 
remain  between  the  cars  in  case  he  failed  to  effect 
a  coupling  at  first,  or  to  come  out  and  signal  the  en- 
gineer. Held,  that  the  evidence  sustwied  a  find- 
ing that  defendant  was  guilty  of  negligence.— Mis- 
souri Paa  Ry.  Co.  v.  Jones,  (Tex.)  12  S.  W.  973. 

lojurles  to  servants — Negligenoe  of  vioe- 
prinoipal. 

18.  In  an  action  against  a  railroad  oompany  for 
personal  injuries  sustained  by  plaintiff  while  re- 
pairing a  car,  where  plaintiff  testified  that,  before 
he  went  under  the  car,  fi.,  his  foreman,  promised 
to  see  that  he  was  not  injured,  defendant  request* 
ed  an  instruction  that  if  H.  "abandoned  the  watch 
witdb  plaintiff's  knowledge, "  and  then  plaintiff  coo- 
tlnued  the  work  relying  on  the  promises  of  two  of 
his  fellow-servants  to  keep  a  lookout,  and  was  hurt 
by  their  failure  to  do  so,  then  the  jury  must  find 
for  defendant.  The  court  of  his  own  motion  add 
ed,  by  interlineation,  after  the  word  "knowledge,  * 
the  following :  "And  that  plaintiff  knew,  or  ought 
to  have  known,  that  H.  would  not,  by  himself  or 
others,  protect  aim. "  Held  not  error,  for,  even  if 
R  had  aoandoned  the  watch  with  plaintiff's  knowl- 
edge, the  juiy  might  reasonably  have  concluded 
that  plaintiff  still  r^ed  upon  him  to  take  other 
steps  for  his  protection.— Missouri  Pac.  B.  Co.  v. 
Williams,  (Tex.)  12  a  W.  835. 

19.  A  charge  that,  if  plaintiff  relied  on  the  as- 
snranoes  of  protection  made  by  a  yard-master  and 
a  switchman,  and  the  former  was  not  in  a  common 
employment  with  plaintiff,  but  promised  to  look 
out  for  plaintiff,  at  hU  request,  the  jury  must  find 
for  defendant,  was  rightly  refused;  for,  if  the 
foreman  promised  to  protect  plaintiff,  and  plaintiff 
relied  on  his  promise,  and  the  foreman  failed  to 
keep  it,  it  was  no  excuse  for  his  failure  that  plain- 
tiff asked  others  to  watch,  also. — Missouri  Pao.  B 
Co.  V.  Williams,  (Tex.)  12  a  W.  836. 

Who  are  fellow- servants. 

20.  A  foreman  in  the  repair  department  of  the 
shops  of  a  railroad  company,  with  power  to  em- 
ploy  and  discharge  hanu,  is  not  the  fellow-serv- 
ant of  those  under  his  control,  but  the  representa- 
tive of  the  oompany. — Missouri  Pac  B.  Ca  V, 
WlUiams,  (Tex.)  12  &  W.  835. 

21.  One  employed  by  a  cable-car  oompany  to 
watch  at  a  curve  In  the  track,  and  signal  trains  to 
stop  or  to  continue  on,  so  that  they  will  not  meet 
at  the  carve,  is  a  fellow-servant  with  the  gripman 
of  a  motor  car,  so  as  to  exempt  the  company  from 
liability  for  the  death  of  the  watchman,  caused  by 
the  negligenoe  of  the  gripman.— Murr^  v.  BL 
Louis,  C.  &  W.  Ry.  Co.,  (Mo.)  12  a  W.  210. 

Assumption  of  risks. 

22.  In  an  action  for  personal  Injuries  anstalned 
by  a  railroad  employe  by  reason  of  a  hand-car 

Jumping  the  track,  plaintiff  testified  that  the  car 
umped  the  track  because  it  was  too  light,  which 
act  was  unknown  to  him  before  the  accident  oo- 
ourred ;  and  that  he  had  never  seen  the  kind  of  car 
In  question  until  two  weeks  before  the  accident 
but  was  familiar  with  hand-cars,  having  worked 
on  railroads  for  seven  or  eight  years.  EQs  co> 
laborers  testified  to  the  lightness  of  the  car,  one 
of  them  saying  that  any  one  oould  see  that  it  was 
too  light    As  to  the  safety  of  the  oar  the  testi- 


Digitized  by 


Google 


INDEX. 


1209 


mony  was  oonfllctlng,  bat  there  was  qo  evidence 
of  any  defect  other  than  its  being  light.  Held, 
that  the  lightness  of  the  car,  and  the  dangers,  if 
any,  atising  therefrom,  were  such  as  plaintiff 
•boald  have  known,  and  a  verdict  for  him  was  un- 
warranted.—OuU,  C.  &  B.  F.  Ry.  Co.  T.  Williams, 
(Tex.)  13  S.  W.  178. 

Contributory  negligence  —  Instraotions. 

88.  In  an  action  for  the  death  of  a  locomotive  en- 
gtoeer  defendant  requested  an  instruction  that  if 
the  jury  found  that  deceased,  with  notice  of  the 
condition  of  the  track,  ran  his  train  at  a  rate  of 
•peed  forbidden  by  his  instructions,  and  that  b^ 
reason  of  the  increased  speed  he  contributed  di- 
rectly to  the  accident,  then  they  must  find  for  de- 
fendant. Held,  that  It  was  rightly  refused,  as  it 
ignored  the  precautions  shown  to  have  been  taken 
by  deceased  to  regulate  the  speed  of  the  train.— 
Ttaas  &  F.  By.  Co.  v.  Lester,  (Tex.)  12  S.  W.  gss. 

MECHANICS'  UENS.     ' 
Srooeedings  to  perfeot. 

1.  Under  Rev.  St.  Tex.  art.  816S,  providing  that 
in  order  to  secure  a  mechanic's  lien  the  person 
claiming  it  must  record  his  contract  within  six 
months  after  the  debt  becomes  due:  and  artlolA 
8166,  providing  for  the  recording  of  "a  sworn  ao- 
count"  when  there  Is  no  written  contract, — the  re- 
cording of  a  note  from  the  owner  of  a  honse, 
which  recites  that  it  is  "in  settlement  for  account 
for  lumber, "  is  not  a  suiBcient  compliance  with 
the  statute  to  preserve  the  lien. — Lyon  v.  Blser, 
(Tex.)  18  S.  W.  177. 

2.  Rev.  St.  Tex.  art  8165.  (Sayles,  Laws  1885,) 
requiring  e^ery  person,  in  order  to  ootaln  the 
benefit  of  Che  mechanic's  lien  law,  to  file  an 
Itemized  statement  of  his  claim  with  the  county 
olerk  within  80  days,  Is  sufKulently  complied  with 
where  a  material-man  delivers  sucn  a  statement  to 
the  clerk  on  the  thirtieth  day  after  such  indebted- 
ness accrues,  but  the  clerk  does  not  record  it  until 
the  next  day.— Bassett  v.  Bowers,  (Tex.)  IS  S.  W. 
229. 

8.  Where  a  material-man  flies  an  afBdavit  of  the 
amount  due,  substantially  in  the  form  prescribed 
by  Rev.  St.  Tex.  art.  8160,  which  article  provides 
what  shall  be  done  to  comply  with  the  provisions 
of  article  8166,  it  is  sofflolent,  though  it  does  not 
contain  the  words  used  in  article  8165,  that  "all 
Just  and  lawful  offsets  and  credits  have  been  al- 
lowed. "—Bassett  v.  Bowers,  (Tex.)  13  B.  W.  339. 

Who  may  olaim. 

4.  The  word  "laborer, "  as  used  in  Sayles'  C!tvU 
St.  Tex.  art.  8179a,  giving  a  lien  to  "mechanics, 
laborers,  and  operatives  who  have  performed  labor 
or  worked,  with  tools,  teams,  or  otherwise,  in  the 
construction,  operation,  or  repair  of  any  railroad, 
locomotive,  car,  or  other  equipment  of  a  railroad, 
and  to  whom  wages  are  due  and  owing  for  such 
work, "  means  one  who  performs  manual  services 
In  construction,  repair,  or  operation  contemplated 
by  the  statute,  and  does  not  embrace  one  who  may 
work  in  preparing  materials  to  be  used  in  the  con- 
struction of  the  road.— St.  Louis,  A.  &  T.  By.  Co. 
T.  Matthews,  (Tex.)  18  8.  W.  970. 

Priority. 

6.  Const  Tex.  art  10, 1 87,  which  provides  that 

'mechanics  •  •  •  shall  have  a  lien,  •  •  • 
and  the  legislature  shall  provide  for  *  *  *  en- 
forcement of  said  liens, "  creates  the  lien,  and  only 
leaves  it  for  the  legislature  to  provide  the  means 
4rf  it*  enforcement;  and  a  mechanic's  lien,  filed  for 
record  within  the  time  allowed  by  the  statute,  re- 
lates back  to  the  time  the  work  was  done  or  the 
material  was  furnished,  and  takes  precedence  of 
any  other  lien  acquired  since  that  time. — Keating 
bnplement  &  Machine  Co.  ▼.  Marshall  Electric 
Light  A  Power  Co.,  (Tex.)  19  &  W.  489. 

IiosB  and  discharge. 

0.  When  the  lien  has  been  lost  by  fallnre  to 
oomply  with  the  statute,  it  will  not  be  made  valid 
by  an  expression  of  willingness  to  that  effect  by 
the  owner  of  tlie  property. — Lyon  t.  Blser,  (Tex.) 
13  B.  W.  177. 


7.  In  the  absence  of  an  express  agreement  the 
talcing  of  drafts  for  a  debt  for  materials  furnished 
to  buTld  a  house  is  not  a  relinquishment  of  the 
right  to  a  material-man's  lien.— Jones  ▼.  White, 
(Tex.)ia&W.  179. 

Minor. 

See  Ovardkm  and  Ward;  Infancy;  Parent  and 
Chad. 

MOBTQAQES. 

See,  also.  Chattel  Mortgages. 
By  railroad  companies,  see  Baihroad  Companiea, 
0-9. 

Validity— Consideration. 

1.  The  desire  to  indemnify  a  surety  against 
loss  Is  a  sufficient  consideration  for  the  execution 
of  a  mortgage  to  bim,  after  the  execution  of  the 
note  upon  which  he  is  bound.— Williams  ▼.  Silli- 
man,  (Tex.)  13  8.  W.  681. 

Effect. 

8.  Costs  of  collection,  as  being  an  incident  of 
the  debt,  are  embraced  in  and  secured  by  a  mort- 

gage  given  to  indemnify  a  surety.— Williams  v. 
imman,  (Tex.)  18  8.  W.  634. 

Iiien — Priorities. 

8.  Where  a  husband  receives  tl,000  from  hie 
wife  to  invest  in  certain  lands,  for  her  benefit,  pur- 
chases other  lands,  in  his  own  name,  and  mort- 
gages the  same  to  secure  debts  contracted  prior 
to  the  purchase,  in  the  absence  of  any  notice  of  the 
wife's  claim  to  the  mortgagee,  she  is  not  entitled 
by  any  equity  to  have  the  sum  advanced  by  her 
allowed  to  her  from  the  proceeds  of  the  sale  of  the 
mortgaged  premises.-«HaU  v.  HaU,  (Ky.)  18  a  W. 

Assignment  of  debt  and  mortgage. 

4.  Where  a  note  secured  by  a  trust-deed  is  of- 
fered for  sale,  and  the  maker  bids  it  in,  but  it  is 
paid  for  bv  a  third  person,  to  whom  the  miiker  is 
already  indebted,  and  to  whom  it  Is  assigned  with 
the  trust-deed,  it  cannot  be  said  the  note  was  sold 
to  the  maker;  nor  will  the  subsequent  execution 
of  a  mortgage  by  the  maker  to  the  assignee  before 
sale,  under  the  trust-deed,  be  construed  as  pay- 
ment of  the  note,  or  as  in  fraud  of  creditors,  so  as 
to  Invalidate  such  sale. — ^Wilson  v.  Bchoenlaub, 
(Mo.)  18  a  W.  861. 

Transfer  of  mortgaged  property. 

5.  Where  one  buys  property  subject  to  a  morb 
gage,  his  promise  to  pay  the  note  for  which  the 
mortgage  was  given  is  a  promise  to  pay  to  the 
holder  of  the  note,  and  not  to  the  maker,  and,  when 
the  mortgaged  property  is  sold  and  the  note  paid 
from  the  proceeds,  the  vendor  acquires  no  right  of 
action  aralnst  the  vendee.  —  Qunst  v.  Felham. 
(Tex.)  12 B.  W.  888. 

Foreclosure — Parties. 

6.  The  hcildor  of  a  prior  mortoage  on  the  same 
land  is  not  a  necessary  party, — ^urue  ▼,  Jaokson. 
(Tex.)  12  B.  W.  63.       '  *~    '      "-o  "t 

7.  Where  two  joint  tenants  mortgage  their 
land,  and  one  seUs  his  Interest  to  the  other  jotait 
tenant's  wife,  she  need  not  be  made  a  party  to  a 
suit  for  foreclosure  of  the  mortgage,  though  it  was 
not  recorded,  as  the  only  purpose  of  recording  is  to 
give  notice  to  subsequent  purchasers  in  good  faith ; 
and  a  judgment  agamst  the  husband,  affecting  his 
separate  estate  and  the  community  property.  Is 
binding  on  the  wife. — Thompson  v.  Jones,  (Tex.) 
18  8.  W.  77. 

8.  Under  Oen.  Bt  Mo.  1865,  I  4,  p.  618,  provid- 
ing that  in  case  of  the  death  of  a  mortgagor,  wheth- 
er oefore  or  after  action  brought,  his  personal  rep- 
resentative shall  be  made  defendant,  where  the 
mortgagor  is  dead,  his  personal  representative  Is 
the  only  necessary  jiarty  defendant  to  the  foreclos- 
ure suit.— HaU  V.  Klepsig,  (Mo.)  18  8.  W.  872. 

Judgment. 

9.  A  judgment  for  foreclosure  of  a  mortgage 
recited  its  date  and  the  date  oi  ihe  note  for  securi- 
ty of  which  it  was  given  as  of  Mav  4, 1886,  when 
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the  date  of  both  wu  April  4,  188S.  The  petition 
alleged  the  proper  date.  The  mortgage  was  at- 
tached to  and  made  a  part  of  the  petition,  and  the 
note  was  introduced  In  evidence.  Held,  that  the 
recital  of  the  date  of  the  note  and  mortgage  waa 
not  a  necessary  part  of  the  judgment,  and  should 
be  treated  as  clerical  error,  It  appearing  from  the 
whole  record,  with  reasonable  certainty,  that  the 
judgment  was  rendered  in  the  cause  of  action  set 
up  in  the  i>etitIon.--Hague  v.  Jackson,  (Tex.)  12  S. 
W.  63. 

10.  A  judgment  on  f  oreolosare,  which  designatea 
an  entire  tract  of  land  by  name,  giving  the  number 
of  acres,  the  county  in  which  it  is  situated,  the  ad- 
joining survey,  and  the  beginning  comer,  is  not 
▼oid  for  want  of  description. — Thompson  v.  Jones, 
(Tex.)  12  8.  W.  77. 

11.  When  a  judgment  of  mortgage  f  oreclosore 
la  on  appeal  affirmed  as  to  the  sum  found  due,  but 
reTersed  in  so  far  as  it  directs  the  sale  of  certain 
land,  the  effect,  as  to  snoh  land.  Is  to  destroy  the 
title  of  the  mortgagee,  acquired  at  a  sale  before  th« 
reversal  uuder  process  issued  on  the  judgment  and 
directing  the  saJe  of  the  land  decreed  to  be  covered 
by  the  mortgage,  including  the  land  in  question. — 
Adams  t.  Odom,  (Tex.)  19  8.  W.  84. 

12.  A  petition  was  filed  to  reform  certain  deeds 
and  a  mortgage,  and  to  foreclose  the  mortgage. 
The  iudgmbnt  found  the  facta  necessary  to  the  re- 
lief sought,  and,  after  providing  for  the  reform*- 
tion,  and  the  recovery  of  the  deot  secured  by  the 
mortgage,  directed  "that  the  equitv  of  redemption 
In  sud  real  estate  first  aforesaid  be  sold,"  and 
that  special  execution  issue.  Held  that,  while 
there  was  an  omission  of  words  usual  to  a  judg- 
ment of  foreclosure.  It  was  apparent  that  a  fore- 
closure was  Intended  by  the  judgment,  and  a  spe- 
cial execution  was  properly  directed;  and  there- 
fore. In  a  collateral  action,  a  sale  of  the  land  under 
such  special  execution  will  be  upheld.— KcDonald 
▼.  Frost,  (Ma)  12  S.  W.  868. 

PoreolOBore — Sale. 

18.  A  sale  of  land,  to  satisfy  a  Judgment  on 
foreclosure,  though  made  under  an  execution  is- 
sued after  the  death  of  the  mortgagor,  cannot  be 
•voided  in  a  coUateial  proceeding,  where  there 
has  been  no  administration  on  the  estate.— Thomp- 
son V.  Jones,  (Tex.)  13  a  W.  77. 

Bedemption. 

14.  Persons  who  have  a  remainder  under  a  deed 
which  has  been  declared  void  as  to  creditors  and 
purchasers,  such  deed  being  valid  as  between  the 
parties  thereto,  may  bring  suit  to  redeem  the  land 
from  the  Uen  of  deeds  of  trust  executed  by  the  life- 
tenant,  though  the  land  has  been  sold  thereunder. 
—Stevenson  v.  Edwards,  (Mo.)  IS  8.  W.  256. 

15.  In  a  suit  to  redeem  land  from  the  lien  of 
deeds  of  trust  exeonted  by  a  life-tenant,  brought 
by  the  remainder-men,  a  purohaaer  under  the  deeds 
of  trust  should  be  credited  with  his  expenditures 
for  necessary  repairs,  and  must  account  for  all 
rents  actually  received  by  tiim.— Stevenson  v.  Ed- 
wards, (Mo.)  18  8.  W.  255. 

Power  of  sale. 

10.  The  trustee  in  a  deed  of  trust  executed  for 
the  t>enefit  of  certain  creditors  of  the  grantor  may 
purchase  the  property  at  his  own  s£e,  made  at 

Sublio  auction,  under  a  power  contained  in  the 
eed.— Bohn  v.  Davis,  (Tex.)  12  S.  W.  887. 
17.  Under  a  deed  of  trust  providing  for  a  sale 
at  the  east  door  of  the  court-house,  a  sale  at  the 
south  door  is  valid  in  the  absence  of  proof  of  injury 
thereby.— Hiokey  v.  Behrens,  (Tex.)  12  8.  W.  679. 

MT7NICIFAL  GOBFOIIATIONS. 

See,  also,  Bridges;  Schools  and  Sphool-Vistricts. 

Iticenses  of  drummers. 

1.  Mansf.  Dig.  Ark.  §  751,  authorizes  municipal 
corporations  to  regulate  drumming  or  soliciting 
persons,  who  arrive  on  trains  or  otherwise,  for 
hotels,  boarding-houses,  batb-houaes,  or  doctors, 
and  to  license  drummers,  and  to  punish  by  fine 
any  violation  of  such  provision.  Held,  that  the 
•mount  of  the  fee  charged  for  such  license  must 


depend  upon  the  expense  of  the  mnnicipal  super- 
vision made  necessary  by  the  business  licensed, 
and  the  discretion  of  the  council  in  fixing  it  is  sot 
to  be  interfered  with,  unless  such  amount  is  plain- 
lyunreasooable;  •  fee  of  $13.60  not  being  so,  in  the 
absence  of  any  evidence  upon  the  subjeot.— (3iWof 
FayetteviUe  v.  Carter,  (Ark.)  13  a  W.  67S. 

Ordinanoes. 

9.  A  olty  ordinance  instructing  a  committee 
"to  have  a  map  made''auU>orizea  payment,  not 
only  for  making  the  map,  but  also  for  the  neces- 
sary surveying.— City  of  Corsicana  v.  Carr,  (Tex.> 

12  a  w.  m. 

Contracts. 

8.  An  ordinance  of  •  ofty  gave  to  a  company, 
for  25  years,  the  exclusive  privilege  of  "using  any 
or  all  of  the  streets  *  *  *  of  the  city  for  the 
purpose  of  laying  pipes  to  convey  and  supply  gas 
to  said  city  of  Newport  and  others. "  It  also  pro- 
vlded  that  the  company  might  adopt  "any  other 
mode  equal  to  gas  for  supplying  light  to  the  city 
and  its  inhabitants,"  etc  The  only  use  of  the 
streets  named  in  the  entire  ordinance  was  for  gas 
apparatus  and  fixtures.  Ifcid  that,  in  case  of  a 
light  other  than  gas,  requiring  A  different  use  of 
the  streets,  such  as  the  erection  of  poles  upon 
which  to  stretoh  wires  tor  electno  illuminating 
purposes,  a  consent  on  the  part  of  the  oitv  was 
necessary.— City  of  Newport  ▼.  Newport  Ught  Ca, 
(Kj.)  13  a  W.  1040. 

4^  An  electric  light  company,  chartered  by  aa 
act  of  the  state  legislature,  waa  authorized  to 
"furnish  any  city  ♦  •  ♦  with  gas  or  other  light 
for  such  time,  and  upon  such  terms,  ^  may  be 
agreed  upon  by  the  parties. "  The  charter  of  de- 
fendant city  gave  it  power  to  contraot,  and  pro- 
vided that  Its  board  of  oounoilmen  should  nave 
power  "to  construct,  maintain,  and  operate  gas 
and  water  works,  and  to  pass  all  ordinanoes  neces- 
sary to  regulate  the  same. "  Held,  tbt^t  the  chai^ 
ters  authorized  a  contract  between  the  company 
and  the  city  as  to  lighting  the  city  by  gas,  elec- 
tricity, or  any  other  mode.— City  of  Newport  v. 
Newport  Light  Co.,  (Ky.)  12  B.  W.  1040. 

Offloers  and  agents — Qualifloations. 

6.  The  charter  of  the  city  of  St.  Louis  (article 
4,  i  10)  provides  that  ail  elected  and  appointed  oiB- 
oers  must  have  been  citizens  of  the  city  for  at  least 
two  years  previous  to  their  election  or  appoint- 
ment, and  shall  not,  at  the  time  of  their  election, 
be  in  arrears  to  the  citv  for  taxes,  or  indebted  to 
the  olty  in  any  way.  The  relator  had  received  a 
majority  of  the  Totea  oaat  at  an  election  for  city 
marshal  held  April  3,  ItMU.  Xt  appeared,  however, 
that  he  had  left  the  city  in  October,  1885,  abandon- 
ing his  family,  leaving  his  business  without  mak- 
ing any  Inquiry  or  provision  for  It  for  nearly  two 
years,  returning  to  the  olty  in  September,  1S87. 
Held,  that  this  was  snoh  an  abandonment  of  his 
oltizenshlp  as  would  disqualify  him  for  the  office 
of  marshal.— State  v.  WUliams,  (Mo.)  13  a  W.  goS. 

6.  Where  relator  had  been  carrying  on  a  saloon 
in  the  city,  but  had  not  paid  his  saloon  license, 
though  the  same  had  often  been  demanded  of  him, 
this  indebtedness  to  the  city  is  a  disquaUflcation 
for  office,  and  relator  is  estopped  from  pleading,  in 
order  to  avoid  the  disqualiflcation,  that  no  license 
was  ever  Issued  to  him.— State  v.  William  a,  (Ma) 

13  8.  W.  905. 

7.  Where,  at  the  date  of  the  election,  relator 
was  in  arrears  for  taxes  due  the  city,  and  the 
books  of  delinquent  taxes  were  in  the  collector's 
office  for  the  inspection  of  the  public;  and  relator 
had  personal  property  subject  to  taxation,  but  on 
his  own  admission  he  had  paid  no  taxes  for  five 
years  prior  to  the  election, — he  cannot  avoid  dis- 
qualiflcation for  office  on  the  ground  that  he  did 
not  know  there  were  any  taxes  assessed  against 
him.— State  v.  Williams,  (Mo.)  18  a  W.  906. 

Eleotion  by  oouncil. 

S.  Under  a  regulation  adopted  by  a  otty  eonn- 
cll,  providing  that  "a  majority  of  the  members 
elected  and  voting  shall  be  necessary  to  choose 
any  officer  elected  by  the  board, "  a  candidate  who 
receives  six  votes  of  the  twelve  members  present, 
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three  not  voting,  Is  lerally  elected.— Morton  ▼. 
Juagerman,  (Ky.)  12  a  W.  Ui. 

6.  Under  the  charter  of  the  city  of  EnoxylUe, 
S  8,  the  board  of  mayor  and  aldermen  la  oomposed 
of  nine  aldermen.  By  section  4  the  mayor  cannot 
rote,  except  in  case  of  a  tie.  Section  5  provides 
that  a  majority  of  the  board  shall  form  a  quorum. 
An  ordinance  provides  that  any  vacancy  on  the 
board  of  education  shall  be  filled  by  an  election  by 
the  mayor  and  aldermen.  At  such  an  election 
eight  of  the  aldermen  and  the  mayor  were  present. 
Complainant  received  i  votes,  there  were  8  scat- 
tering votes,  and  1  blank.  The  mayor  did  not 
vote,  t>nt  declared  complainant  elected.  Held, 
that  a  majority  of  the  eight  aldermen  present  was 
necessary  to  elect  complainant,  and  the  blank  vote 
must  be  counted  to  show  that  he  did  not  receive 
sQoh  majority.— Lawrence  v.  Ingersoll,  (Tenn.)  U 

s-wTm. 

10.  The  action  of  the  mayor,  declaring  com- 
plainant elected,  was  not  equivalent  to  a  vote  for 
Um.— Lawrence  y.  Ingersoll,  (Tenn.)  18  8.  W.422. 

11.  The  board  of  aldermen  having  no  power  to 
elect  except  by  ballot  no  action  by  tnem  ratifying 
their  previous  action  could  make  such  election 
valid.— Lawrence  v.  Ingersoll,  (Tenn.)  12  8.  W.  422. 

12.  A  certificate  issued  by  tAe  recorder  of  the 
board  of  aldermen,  which  is  not  anthorlzed  by  law, 
notifying  complainant  of  his  election,  and  signed 
"by  order  of  the  hoard"  Is  no  evidence  of  ratifloa- 
tion.— Lawrence  v.  Ingersoll,  (Tenn.)  12  S.'W.«32. 

Vaoatlng  streets. 

18.  The  charter  of  the  eity  of  Louisville  pro- 
vides for  the  closing  up  of  any  of  its  streets  di  vi^ng 
any  of  the  squares  or  lots  thereof,  by  an  action  by 
the  city  agatntt  all  the  owners  of  ground  on  the 
square  or  lot,  and  authorixes  the  court  to  decree 
the  closing  if  all  such  shall  consent,  or  if  satisfied 
that  it  will  be  beneficial  to  the  <dty,  and  not  injuri- 
ous to  any  of  such  land-owners  not  oonsenting.  In 
an  action  to  close  up  the  eastern  end  of  a  street,  in 
a  square  on  which  appellants  owned  land  and  lived. 
It  appeared  that  in  order  to  go  east,  where  the  cen- 
ter of  ti'ade  lay,  they  would  first  have  to  go  west 
to  the  next  street,  then  north  or  south  to  another 
street,  thence  east.  Held,  that  the  court  had  no 
authority  to  close  the  street  without  the  owners' 
consent,  as  it  would  be  depriving  them  of  their 
iroperty  without  due  process  of  law. — Gargan  ▼. 
uisville,  N.  A.  &  C.  Ry.  Co.,  (Ky.)  12  8.  W.  2S0. 

Negligence— Defeotive  streets  and  side- 
walks. 

14.  A  city  incorporated  under  the  mneral  Uwb 
of  Texas  is  liable  for  Injuries  caused  oy  the  omis- 
sion or  negligence  of  its  street  commissioner  to 
perform  his  duties  in  keeping  the  public  sidewalks 
in  a  safe  condition. — Bauguss  ▼.  City  of  Atlanta, 
(Tex.)  18  B.  W.  750. 

15.  Though  it  Is  the  duty  of  municipal  corpora- 
tions in  Arkansas  to  keep  their  streets  in  repair, 
yet,  in  the  absence  of  a  statute,  they  are  not  liable 
to  persons  injured  by  failure  to  repair.  Follow- 
ing City  of  Arkadelpbia  v.  Windham,  4  a  W. 
46U.— City  of  Fort  Smith  v.  York,  (Ark.)  18  a  W. 
157. 

Defeotive  bridge. 

18.  A  city  which  o^ens  a  bridge  for  public 
travel  is  liable  for  injurios  caused  by  the  defective 
condition  of  one  side  of  the  bridge,  though  the 
other  side  is  perfectly  safe  for  travel.  Overruling 
Tritz  V.  City  of  Kansas,  84  Mo.  632.— Walker  v. 
City  of  Kansas,  (Mo.)  12  8.  W.  894. 

Of  officers. 

17.  As  Oen.  St.  Ky.  o.  1, 1 5,  making  a  city  liable 
for  damages  to  property  by  riotous  assemblages  of 

nple,  is  expressly  limited  to  injuries  to  property, 
oes  not  modify  the  rule  that  a  city  is  not  liable 
for  injuries  to  the  person  resulting  from  malfea- 
sance or  negligence  of  its  police  ofilcers.— Jolly's 
Adm'x  ▼.  City  of  Hawesville,  (Ky.)  12  a  W.  818. 

— —  Of  contractor. 

18.  A  contract  for  the  construction  of  a  sewer 
in  Kansas  City  provided  that  the  contractor  should 
be  responsible  for  all  damages  to  persons  or  prop- 
erty from   negligence,  and   indemnify  the   city 


pre 
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against  all  claims  for  damage  on  account  of  such 
neglect;  and  the  sureties  agreed  that  he  should 
faithfully  perform  the  contract.  Held  that,  as  the 
charter  of  Kansas  City  (Acts  Mo.  1S75,  art.  8,  {  0) 
requires  that  such  contracts  shall  contain  a  cov- 
enant for  the  payment  of  laborers,  to  be  guaran- 
tied by  sureties,  and  gives  laborers  the  right  to 
an  action  thereon,  the  bond,  apart  from  the  cov- 
enant for  the  benefit  of  laborers,  was  for  the  ben- 
efit of  the  city  only,  and  an  action  against  the 
sureUes  on  their  contract  for  damages  for  injuries 
sustained  by  the  carelessness  of  the  contractor  or 
his  employes  cannot  be  maintained  by  a  third 
j^raon.- Kansas  City  v.  O'Connell,  (Mo.)  12  8.  W. 

Public  improTements — Assessments. 

19.  Uonst.  Mo.  art.  tf,  (  18,  provides  that  a  dty 
Ot  more  than  100,000  inhaoltants  may  frame  a 
charter  for  its  own  government,  and  prescril)es 
the  manner  of  its  adoption.  Act  Mo.  March  10, 1887, 
repeats  the  provisions  of  the  constitution,  and  pro- 
vides, further,  that,  npon  the  expiration  of  80  daya 
after  a  ratification  and  adoption  of  such  charter, 
"it  shall  be  and  constitute  the  entire  organic  law 
of  such  city,  and  shall  supersede  all  laws  of  thia 
state  then  in  force  in  terms  governing  or  apper- 
taining to  cities  having  one  hundred  thousand  in- 
habitants or  more. "  Held,  that  the  provisions  of 
a  city  charter  adopted  under  the  constitution  and 
enabling  act,  regarding  the  assessment  of  damages 
and  benefits  caused  by  grading  the  streets  of  that 
city,  supersede  the  provisions  of  Act  Mo.  March 
26, 1885,  as  amended  by  Act  March  81, 1887,  relating 
to  assessment  of  damages  and  benefits  arisingfrom 
the  grading  of  streets  in  cities.— State  v.Tleld,. 
(Mo.)  12  8.  W.  808. 

20  Where  a  street  is  improved  under  a  con- 
tract with  the  city,  by  the  terms  of  which  the 
contractor  is  to  look  for  pay  to  assessments  on 
the  abutting  property,  and  the  charter  of  the  city 
gives  no  power  to  Improve  the  street  at  the  coat  of 
the  property  owners,  they  cannot  be  made  liable 
for  sncn  improvement  by  subsequent  legislation, 
validating  the  contract  between  the  city  and  the 
contractor  and  giving  a  lien  on  the  property  for 
the  work.— To?ni  of  Bellevue  v.  Feacook,  (Ky.)  18 
S.  W.  1048. 

21.  Mansf.  Dig.  Ark.  S  828,  provides  that  when 
10  resident  owners  of  land  snail  petition  the  city 
council  to  take  steps  towards  maUng  a  local  im- 
provement the  oonnoU  shall  lay  oft  the  whole  0II7, 
if  the  whole  of  the  desired  improvement  be  gen- 
eral and  local  in  its  nature,  or  the  portion  men- 
tioned in  the  petition,  if  it  be  limited  to  a  part  of 
the  city,  into  one  or  more  improvement  districts, 
designating  the  boundaries  of  saoh  districts,  etc. 
Held,  that  the  action  of  the  council  in  includVug 
property  in  an  improvement  district  is  conclusive 
of  the  tact  that  it  is  "adjoining  the  locaUty  to  ba 
affected, "  within  the  above  constitutional  provis- 
ion, except  when  attacked  tor  fraud  or  demonstra- 
ble mistake.— City  of  Littla  Rook  ▼.  Katzensteln, 
(Ark.)  12  a  W.  1&. 

22.  Const.  Ark.  art.  19,  {  27,  provides  that  noth- 
ing in  the  constitution  shall  be  construed  to  pro- 
hibit the  general  assembly  from  authorizing  assess- 
ments on  land  for  local  improvements  in  towns  and 
cities,  "to  be  based  upon  the  consent  of  a  majority 
in  value  of  the  property  holders  owning  property 
adjoining  the  locality  to  be  affected. "  Held,  that 
"property  adjoining  the  locality  to  be  affected"  ia 
any  property  adjoining  or  near  the  improvement 
which  is  physically  atCected,  or  the  value  of  which 
is  commercially  affected,  directly  by  the  improve- 
ment, to  a  degree  in  excess  of  the  effect  on  the  prop- 
erty in  the  town  or  city  generally. — City  of  Lituo 
Bock  V.  Katzenstein,  (Ark.)  18  8.  W.  198. 

Contracts. 

28.  To  make  a  gutter  three  feet  wide  instead  of 
four  feet  wide,  as  required  by  a  contract  with  a 
oity,  is  not  non-performance  of  the  contract,  but 
only  defective  performance,  and  acceptance  of  it 
by  the  city  council  is  conclusive  on  the  abutting 
owners,  in  an  action  by  the  contractor  to  enforos 
his  lien  for  the  street  improvement. — ^Whitefleld  v. 
Hippie,  (Ky.)  12  8.  W.  150. 

2i.  Where  an  owner  of  property  abutting  on  a 
street  constructs  a  gutter  in  front  of  his  lot,  in  pur- 
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snance  of  a  city  ordinance,  and  the  work  so  done 
is  accepted  by  the  council  btifore  a  contract  to 
construct  gutters  on  that  street  is  closed,  the 
fact  that  the  gutter,  as  made  by  the  owner,  is  de- 
fective is  not  available  as  a  defense  by  other  own- 
ers in  an  action  by  the  contractor  to  enforce  his 
Uen.— Whitefleld  v.  Hippie,  (Ky.)  18  S.  W.  ISO. 

Water-works. 

25.  As  the  charter  of  the  city  of  Nashville  (Acts 
Tean.  1883,  c.  114,  |  17,  subd.  8)  authorizes  tlie 
mayor  and  council  "to  provide  the  city  with  wa- 
ter by  water-works,  •  •  •  and  to  provide  for 
the  prevention  and  extinguishment  of  fires, "  the 
citv,  in  operating  water-worlcs  used  to  supply  its 
oitlzens  with  water,  and  to  extinguish  fires  and 
sprinkle  streets,  is  not  engaged  in  a  private  enter- 
prise, nor  performing  a  municipal  function  for  a 
private  end,  though  It  imposes  water  rates  which 
are  used  to  defray  the  expense  of  operating  the 
water-works,  and  to  keep  down  the  Interest  on  the 
Indebtedness  incurred  in  their  construction.  — 
Smith  V.  City  of  Kashville,  (Tenn.)  19  8.  W.  931. 

26.  In  a  litigation  as  to  the  validity  of  a  tax  im- 
posed on  a  cityfor  "exercising  the  privilege  of  run- 
ning a  water  company"  within  its  limits,  under  a 
statute  (Acts  Tenn.  1887,  &  1,  S  4.  PP-  20,  21)  pro- 
viding for  the  assessment  of  taxes  against  water 
companies  doing  business  "in  cities,  taxing  dis- 
tricts, or  towns,  "the  question  whether  the  city  can 
be  taxed  for  furnishing  water  to  individuals  and 
factories  beyond  its  corporate  limits  cannot  be  ad- 
Judged,  because  not  put  in  issue;  there  being  also 
nothing  to  show  whether  such  Individuals  and  fac- 
tories were  within  any  "city,  taxing  district,  or 
town.  "—Smith  v.  City  of  NsshviUe,  (Tenn.)  19  S. 
W.9a4. 

Taxation. 

27.  Article  8,  $  6,  of  the  charter  of  the  city  of  1ft. 
Sterling,  providing  that  "  all  property  not  exempt 
from  taxation  under  the  general  laws  of  this  state 
shall  be  subject  to  taxation,  as  herein  mentioned, 
for  city  puraoses, "  embraces  choses  in  action. — 
Trimble  v.  City  of  Mt  Sterling,  (Ey.)  19  &  W.  lOdS. 

Aotions. 

98.  In  an  action  against  a  city  for  damages  for 
personal  injuries  caused  by  the  negligent  constmo- 
tion  of  a  set  of  public  scales,  owned  and  operated 
by  the  city,  the  petition  must  show  that  ibe  city 
was  a  corporation,  and  that  it  was  within  the  scope 
of  its  powers  to  construct  and  maintain  such  scale. 
— MitoheU  T.  City  of  Clinton,  (Mo.)  18  &  W.  788. 

Murder. 

See  Homidde,  1-0. 

Mutual  Benefit  Insurance. 

See  Iruurance,  85-81. 


NAMB. 
Idem  Bonans. 

In  a  salt  on  two  promissory  notes  the  peti- 
tion alleged  that  they  were  signed  "Dillahcntt" 
by  defendant.  One  of  the  notes  produced  in  evi- 
dence was  signed  "Dillauntt,  "  and  the  other 
"DiLLAHiNTT. "  Held,  that  the  names  came  under 
the  rule  of  idem  grynang,  and  there  was  no  vari- 
ance.—Dillahunty  V  Davis,  (Tex.)  19  8.  W.  66. 


NAVIQABIiE  WATEBS. 

What  are. 

Dnder  Code  Tenn.  S{  HBO,  1694,  providing 
for  the  erection  of  mill-dams  across  waters  not 
navigable  in  the  proper,  legal,  or  ordinary  sense,  a 
stream  is  not  navigable  which  is  not  of  sufflcient 
depth  naturally  for  valuable  floatage,  such  as  rafts, 
flat-boats,  and  small  vessels  of  lighter  draft  than 
ordloary.— Irwin  v.  Brown,  (Tenn.)  19  S.  W.840. 


NEGUGENCE. 

See,  also.  Master  and  Servant,  ft-19. 
Contributory,  see  Carriers,  16,  17;  Master  and 

SCTTianf,  23. 
Liability  for,  see  Municipal  Corporations,  14-1": 

Railroad  Companies,  18-54;  Telegraph  Com- 

panUs;  Water  Companies. 
Of  contractor,  see  Muniotpal  Corporations,  IS. 

What  oonstitutes. 

1.  The  discharge  of  fire-works  from  a  veranda 
In  front  of  the  second  story  of  a  building  in  the 
center  of  a  public  square,  from  troughs  so  arranged 
that  the  fire-works  would  pass  over  the  assembled 
people,  who  were  there  for  the  purpose  of  witness- 
ing the  displav,  is  not  of  itself  an  unlawful  act,  in 
the  absence  of  a  statute  or  ordinance  making  it  so. 
— DoweU  V.  Guthrie,  (Mo.)  12  a  W.  900. 

Care  required. 

3.  Plaintiff,  who  was  IS  years  of  age  at  the 
time  of  the  accident,  was  bound  to  use  that  degree 
of  care  which  an  ordinarily  prudent  person  would 
use  in  like  circumstances  to  avoid  the  ininry,— 
Shelley  v.  City  of  Austin,  (Tex.)  19  S.  W.  768. 

Contributory  negligence. 

8.  The  mere  presence  of  plaintiff  at  a  display 
of  fire-works  as  a  spectator,  it  appearing  that  he 
had  nothing  whatever  to  do  with  the  discharge  of 
the  fire- works  by  which  he  was  injured,  does  not 
make  him  a  joint  wrong-doer,  or  render  him  guilty 
of  contributory  negligence. — ^Dowell  T.  Outhrie, 
(Mo.)  18S.W.  900. 

Imputed  negligence. 

4.  In  an  action  by  a  child  for  personal  Injuries, 
negligence  of  its  mother  in  allowing  it  to  go  upon 
the  street  accompanied  only  by  its  young  sister  is 
no  defense.— Winters  ▼.  Kansas  CUj  Cable  By. 
Co.,  (Mo.)  19  S.  W.  653. 

5.  Negligence  of  his  sister,  10  years  old,  in  al- 
lowing plaintiff,  8  years  old,  whom  she  was  accom- 
panying, to  get  in  front  of  defendant's  oable-car, 
will  not  defeat  his  action.— Winters  v.  Kansas  <3tj 
Cable  Ry.  Co.,  (Mo.)  13  &  W.  669. 

OomparatiTe  negligence. 

6.  In  an  action  for  damages  for  Injuries  saf 
fered  on  defendant's  railway,  a  charge  drawing 
the  attention  of  the  jury  to  the  comparative  negli- 
gence of  plaintiff  and  defendant,  and  directing 
them  to  find  for  plaintiff  if  they  found  the  ii^ury 
was  caused  by  the  greater  ne^igence  ot  defend- 
ant, is  error.— East  Tennessee,  v.  &  Q-.  By.  Ca  v. 
Hull   (Tenn  )  12  S.  W.  418. 

Pleading. 

7.  It  is  not  necessary  that  petition  io  a  suit  to 
recover  for  personal  injuries  should  specifically 
state  the  nature  of  the  injuries  sustained  by  plain- 
tiff.- MitcheU  v.  City  of  Clinton,  (Mo.)  19  S.  W. 
793. 

Evldenoe. 

8.  In  an  action  for  personal  injuries  caased  by 
the  alleged  negligent  disoharge  of  flre-worlo,  evi- 
dence that  the  fire-works  were  highly  dangerous, 
that  they  were  disoharged  by  defendwits,  and  that 
plaintiff  was  injured  thereby,  raises  a  presumption 
ot  negligence ;  and  it  is  error  to  instruct  that  these 
facts  alone  are  not  sufBcient  to  entitle  plaintiff  to 
recover.— Sowell  v.  Outhrie,  (Mo.)  19  S.  W.  900. 

9.  Where  there  is  evidence  that  a  large  qnan- 
tlty  of  fire-works  was  placed  on  the  fioor  of  a  nar- 
row veranda:  that  defendants,  who  had  charge  of 
the  display,  smoked  cigars  during  the  entire  per. 
formance;  that  towards  Its  close  loose  Boman  can- 
dles were  discovered  on  fire  on  the  floor  of  Uie  ver- 
anda, throwing  out  balls  of  fire  in  every  direction; 
that  these  balls  came  In  contact  with  the  sky-rock- 
ets, one  of  which  Ut  plalntUt,  causing  the  injuries 
oomplained  of ,— It  Is  error  to  instruct  that,  "  niiless 
the  evidence  proves  to  the  reasonable  satisfaeUon 
of  the  jury  what  caused  it  to  be  so  ignited  and  dis- 
oharged, *  *  •  plaintiff  cannot  recover."  It 
is  enough  to  show  that  the  rocket  which  caused 
the  injury  was  put  in  motion  by  defendants'  care- 
lessness in  handling  or  shooting  off  the  fireworks, 
without  pointing  ont  the  particular  negligent  act 
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that  caused  the  oonUagratloa.— Dowell  ▼.  Guthrie, 
(Mo.)  12  S.  W.  900. 

i Burden  of  proof. 

10.  One  who  seeks  to  recover  for  personal  inju- 
ries, unintentionally  inflicted  b;  defendantA  while 
engaged  in  a  lawful  business,  has  the  burden  of 
proving  negligence  throughout  the  triaL — Dowell 
V.  Guthrie,  (Mo.)  12  S.  W.  900. 

11.  It  is  not  necessary  that  plaintiff  should  show 
that  he  was  not  guilt;  of  contributory  negligence, 
that  l>eiug  a  matter  of  defense.— MltcheU  v.  City 
of  Clinton,  (Ho.)  12  B.  W.  798. 

NEOOTIABIJB    IXSTBUMENTS. 

Negotiability. 

1.  Under  Rev.  St.  Ohio  1886, 1 8171,  proTiding 
that  "ail  bonis,  promissory  notes,  bills  of  exchange, 
foreign  and  inland,  and  checks  for  a  sum  certain 
and  payable  to  any  person  or  order,  or  to  any  per- 
son or  assigns,  shall  be  negotiable  by  indorsement 
thereon,"  a  promissory  note  payable  "to  the  or- 
der of"  a  person  is  a  negotiable  instmment.— Ste- 
vens V.  Gregg,  (Ky.)  12  S.  W.  775. 

VaUdlty. 

2.  Plaintiff  loaned  defendant,  his  step-son, 
money  to  become  a  member  of  a  firm,  and  also 
made  a  loan  to  the  firm.  Just  before  bankruptcy 
proceedings  Mainst  the  firm,  defendant  execut- 
ed to  plainliit  two  notes,  one  for  his  individual 
debt,  and  the  other  for  the  firm  debt,  secured  by  a 
mortgage  on  his  wife's  real  estate.  Plaintiff 
proved  the  firm  note  in  the  bankruptcy  proceed- 
ings, and  accepted  a  composition.  Subsequently 
the  note  for  defendant's  individual  debt  was  re- 
newed by  notes  maturing  after  the  period  fixed  fogr 
the  maturity  of  the  composition  notes.  In  an  ac- 
tion on  these  renewal  notes  it  was  claimed  that  the 
original  note  was  executed  to  plaintiff  in  advance 
of  the  compoaiUon,  and  in  consideration  of  his 
promise  to  assent  to  and  assist  it,  and  that  this  was 
a  fraud  which  vitiated  the  note,  and  all  renewals 
thereof.  Defendant  failed  to  testify  to  any  prom- 
ise of  plaintiff,  or  that  a  word  was  ever  said  l>e- 
tween  them  about  the  composition.  Plaintiff  tes- 
tified that  he  never  paid  any  attention  to  the  bank- 
ruptcy proceedings,  and  only  accepted  the  oompo- 
■ition  at  defendant's  instance.  Held,  that  a  judg- 
ment in  favor  of  defendant  would  be  set  aside.— 
Rosenfeld  r.  Goldsmith,  rKy.)  12  &  W.  928. 

8.  The  mere  faot  of  talcing  a  note  for  the  debt, 
seen  red  by  a  mortgage  upon  the  wife's  property, 
when  the  firm  was  insolvent,  and  contemplating  a 
composition,  does  not  evidence  a  corrupt  agree- 
ment.— Rosenfeld  v.  Goldsmith,  (Ky.)  12  S.  wTsaS. 

Iiiability  of  indorser. 

\  4.  Failure  of  the  indorsee  of  a  note  to  bring 

suit  within  9  or  10  days  after  maturity,  when,  by 
statute,  the  court  is  always  open  to  litigants  and 
the  cause  may  be  placed  on  the  trial  docket  within 
80  days  after  summons,  will  release  the  indorser. 
—Stafford  v.  Bruce,  (Ky.)  12  S.  W  380. 

6.  If  the  bolder  of  a  note  omits  to  bring  suit 
because  so  requested  by  an  Indorser,  and  the  Tatter 
agrees  to  pay  the  note  without  suit,  the  indorser  is 
liable  if  he  made  the  agreement  before  his  liability 
was  barred  by  the  laches  of  the  holder;  otherwise 
he  is  not  liable.— Stafford  v.  Bmce,  (Ky.)  19  S.  W. 
880. 

^  6.  A  letter  from  the  attorney  of  the  indorser 
to  the  holder,  inviting  him  to  ^d  in  an  equitable 
suit  to  foreclose  a  mortgage  given  by  the  maker  of 
the  note  to  tlie  indorser  to  secure  him  thereon,  bf 
which  suit  the  claims  of  other  creditors  might  be 
made  subordinate  to  that  of  the  bolder  of  the  note, 
does  not  dejprive  the  holder  of  the  benefit  of  the 
>  waiver  of  his  failure  to  bring  suit  within  a  proper 

time.— Stafford  T..Bruoe,  (Ky.)  13  a  W.  280 

Bona  flde  purohaBers. 

7.  Where  notes  of  the  husband,  procured 
through  fraud,  are  secured  by  a  recorded  deed  of 
trust  on  the  wife's  land,  knowledge  by  an  indorsee 
that  the  husband  had  executed  a  compromise  of 
his  claim  of  fraud  will  not  make  him  au  innocent 


purchaser  as  to  the  wife.- Henry  y.  Sneed,  (Ho.) 
13  8.  W.  668. 

8.  It  clearly  appearing,  In  an  action  to  enjoin 
the  enforcement  of  a  deed  of  trust  given  to  secure 
certain  notes,  that  the  notes  were  tainted  with 
fraud,  and  the  answer  tiaving  alleged  purchase  in 
good  faith,  the  burden  is  on  defendant  to  show  a 
bona  fi&e  transfer  before  maturity,  which  is  not 
sustained  by  evidence  from  which  the  date  of 
transfer  does  not  appear  except  by  inference.— 
Henry  v.  Bneed,  (Mo.)  13  S.  W.  663. 

0.  Knowledge  of  an  agent  that  "there  was 
some  trouble  about  the  trade"  in  which  certain 
notes  were  given,  charges  his  principal  for  whom 
he  purchases  such  notes  with  knowledge  of  the 
fraud.— Henry  v.  Bneed,  (Mo.)  12  B.  W.  668. 

Cbeoks. 

10.  The  assurance  by  the  drawee  bank  that  a 
check  is  good,  and  will  be  paid,  is  not  such  a  cer- 
tification of  the  check  as  wUl  release  from  liability 
the  payee,  where  the  holder  cashes  the  check  on 
his  Indorsement  and  presents  it  for  payment  in 
the  due  ijourse  of  business.— Farmers'  &  Traders' 
Bank  V.  Bank  of  Allen  County,  (Tenn.)  12  S.  W. 
645. 

Actions  on — Pleading  and  proof. 

11.  In  an  action  on  a  note  alleged  in  the  peti- 
tion to  have  been  executed  and  delivered  to  plain- 
tiffs by  defendants,  a  note  shown  to  have  been 
executed  and  delivered  by  defendants  to  a  third 
person,  and  by  him  indorsed  to  plaintiffs,  is  inad- 
missible in  evidence. — Sweetzer  v.  Clafliu,  (Tex.) 
13  8.  W.  895. 

13.  An  allegation  in  a  supplemental  petition 
tnat  plaintiffs  purchased  the  note  is  not  inconsist- 
ent with  the  former  allegation,  and  does  not  ren- 
der the  note  admissible!  —  Sweetser  y.  Claflin, 
(Tex.)  13  S.  W.  395. 

Eridenoe. 

18.  Sworn  pleas  by  one  of  the  defendants,  de- 
nying the  execution  of  the  note,  and  setting  up  a 
failure  of  consideration,  which  are  withdrawn,  are 
not  admissible  in  evidence. — Sweetzer  v.  Claflin, 
(Tex.)  13  B.  W.  895. 

14  Where,  in  an  action  on  a  note,  defendants' 
goods  are  sold  under  attachment,  and  the  proceeds 

Eaid  into  the  hands  of  the  derk,  an  affidavit  and 
ond  for  a  writ  of  garnishment  and  the  writ  of  gar- 
nishment, iu  a  suit  b^  third  persons  against  de- 
fendants, are  not  admissible,  as  the  fund,  bein^  in 
the  custody  of  the  law,  is  not  subject  to  gamish- 
ment.— Sweetzer  v.  Claflin,  (Tex.)  13  S.  W.  895. 

15.  It  is  proper  to  refuse  to  permit  interroga- 
tories asked  by  interveners  of  one  who  is  not  made 
a  pafty  to  the  suit  to  be  read  in  evidence,  and  to 
take  tnem  as  confessed  on  the  certificate  of  the 
notary  that  he  refused  to  answer  them. — Sweetzer 
V.  Claflin,  (Tex.)  12  S.  W.  395. 

Burden  of  proof. 

16.  Where  defendants  admit  the  execution  of 
the  notes  sued  on,  and  set  up  affirmative  matters 
to  defeat  a  recovery,  the  burden  of  proof  as  to 
these  matters  is  on  them.— Davis  y.  Bead,  (Ark.) 
18  a  W.  668. 

Fraotice. 

17.  It  IB  not  error,  as  against  Intervenors,  to 
allow  defendant  to  withdraw  his  oleas  and  retract 
a  cross-action  in  reconvention,  as  intervenors  are 
not  thereby  precluded  from  proving  the  same  facts. 
—Sweetzer  v.  Claflin,  (Tex.)  12  S.  W.  895. 

18.  The  objection  that  a  note  sued  on  was  not 
due  when  the  suit  was  commenced  cannot  be 
raised  for  the  first  time  after  triaL— Hidcey  y. 
Thompson,  (Ark.)  12  S.  W.  47S. 

Defenses. 

19.  The  answer  in  an  action  on  a  note  alleged 
failure  of  consideration,  that  plaintiff  had  notice 
thereof,  and  that  it  took  the  note  as  collateral  se- 
curity for  a  pre-existing  debt  Plaintiff  then  flled 
an  amended  original  petition,  alleging  that  it  be- 
came the  owner  of  the  note  by  indorsement  before 
maturity  for  a  valuable  consideration,  and  without 
notice  of  any  defense  thereto.  Defendant,  to  se- 
cure the  right  to  open  and  conclude  on  the  triaL 
then  admitted  on  the  record  "tiiat  the  plaintiff  had 
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A  good  cause  of  action,  as  set  forth  In  the  petition, 
except  In  so  far  as  it  might  be  defeated  in  whole  or 
in  part  by  the  facts  of  the  answer  constituting  a 
good  defense,  which  might  be  established  on  the 
trial. "  Held,  not  such  an  admission  that  plaintiff 
was  a  bona  Ade  holder  of  the  note  as  would  pre- 
clude defendant  from  urging  the  defense  of  failure 
of  consideration.— Smith  ▼.  Traders'  Nat.  Bank, 
(Ttx.)  18  a  W.  231. 

Actions  on — Instruotions. 

80.  An  instruction  that  the  maker  of  a  note  mtty 
plead  illegality  of  consideration  as  to  one  joint 

Sromisee,  against  the  other,  is  error,  where  there 
I  no  evidence  that  the  consideration  was  Illegal. 
—Smith  V.  Gillen,  (Ark.)  18  &  W.  1078. 

Judgment. 

81.  Where  the  petition  on  a  note  sets  out  the 
note  fully,  alleges  the  sum  paid  for  protest  fees, 
«nd  prays  judgment  for  the  amount  of  the  note,  in- 
terest, and  attorney's  fees  as  agreed  on,  it  is  proper 
to  render  judgment  for  plaintiff  for  14,192.88,  the 
amount  of  such  items,  though  the  petition  only  al- 
leges $1,000  damages  for  non-sayment. — Sanders  T. 
Caty  Nat.  Bank,  (Tex.)  18  &  W  110. 

82.  A  judgment  rendered  by  default  in  assump 
Mt  on  a  note,  upon  a  petition  which  asserts  a  claim 
for  protest  fees,  and  citations,  unaccompanied  with 
certified  copies  of  such  petition,  whi(ui  informed 
defendants  of  the  fact  that  protest  had  been  made, 
is  not  erroneous.— Sanders  t.  City  Nat.  Bank, 
<Tex.)  18  8.  W.  110. 

Newly-Discovered  Evidence. 

As  ground  for  new  trial,  see  Crtmtnal  Lav),  100- 
lOi;  New  Trial,  9-11. 

New  Promise. 

See  LfmUaUon  of  Actions,  16, 17. 


NEW  TBTATi. 

See,  also,  Attachment,  U;  Homicide,  lia 

Time  of  granting. 

1.  Under  Rev.  St.  Tex.  art.  1623,  authorizing  a 
Justice,  at  any  time  within  10  days  after  rendering 
judgment,  to  grant  a  new  trial  on  motion  in  writ- 
ing, he  cannot  grant  a  new  trial  at  the  next  term 
of  his  court,  held  after  the  expiration  of  the  10 
days,  though  the  motion  is  filed  in  time,  and  an  or- 
der is  made  continuing  it  to  the  next  term.— Carter 
V.  Commissioners  of  Van  Zandt  County,  (Tex.)  18 
8.  W.  9S5.  ' 

Misconduct  of  counsel. 

3.  In  his  closing  argumentoounsel  was  flowed 
to  say;  "This  is  a  deliberate  scheme  to  swindle 
and  defraud,  gotten  up  by  a  Jew,  a  Dutchman,  and 
a  lawyer, "  describing  one  party  as  "the  old  he-Jew 
of  all,  who,  no  doubt,  planne'd  the  whole  thing. 
All  Jews,  or  Dutch  Jews,  and  that  is  worse." 
Held,  that  the  verdict  should  be  reversed,  it  ap- 
pearing from  the  evidence  that  the  language 
might  nave  prejudiced  the  jury. — Moss  v.  Sanger. 
(Tex.)  18  a  W.  619. 

8.  Language  of  counsel,  provoked  by  that  used 
by  the  attorney  of  the  opposite  party,  and  which 
does  not  appear  to  have  influenced  the  verdict,  af- 
fords no  ground  for  a  new  trial.— Willis  v.  McNatt, 
(Tex.)  13  S.  W.  478. 

Objections  to  verdict. 

4.  Where,  in  an  action  to  rooover  for  services 
rendered  under  a  contract  providing  for  compen- 
sation In  a  certain  contingency,  it  appears  that  the 
contingency  never  happened,  a  nominal  verdict  for 
plaintiff  Is  not  such  an  inconsistency  as  will  enti- 
tle him  to  a  new  trlaL— Bimrall  v.  Uorton,  (Ky.) 
18  8.  W.  186.  •  V   J  ' 

Inadequate  or  excessive  damages. 

6.  Where  it  may  be  determined  by  fixed  rules 
and  principles  of  law  how  much  a  verdict  is  exces- 
sive, a  remittitur  of  the  excess  may  be  received  in 
answer  to  a  motion  for  a  new  trial  on  the  ground 


of  excessive  damages.— Chilf,  O.  &  8.  F.  Ry.  Ca  r. 
Redeker,  (Tex.)  13  S.  W  85&. 

6.  Civil  Code  Ky.  {  841,  providing  that  a  new 
trial  shall  not  be  granted  on  account  of  the  small- 
ness  of  damages  in  an  action  for  injury  to  the  per- 
son or  reputation,  nor  in  any  other  action  in 
which  the  damages  equal  the  actual  pecuniary  in- 
Jury  sustained,  does  not  apply  where  special  dam- 
ages are  pleaded  and  proven.— Jesse  T.  Shuck, 
(Ky.)  12  S.  W.  804. 

Suifprise. 

7.  The  fact  that  a  witness  testifies  differently 
on  the  trial  from  what  he  had  previously  told  the 
defeated  party  he  would  testify  is  not  cause  for 
new  trial  on  the  ground  of  surprise,  where  the 
legal  effect  of  his  testimony  is  the  same. — ^Wolf  ▼. 
Brass,  (Tex.)  13  8.  W.  159. 

8.  Where  a  suit  is  brought  by  the  state  to  can- 
cel the  sale  of  certain  lands,  and  the  complaint 
alleging  a  sale  to  defendant  and  a  forfeiture,  is 
subsequently  amended,  changing  the  suit  to  an  ac- 
tion of  trespass  to  try  title,  making  it  necessary 
for  defendant  to  prove  such  sale,  he  may  demand 
a  continuance  on  the  ground  of  surprise,  but  it  is 
too  late  to  raise  the  question  of  surprise  on  a  mo- 
tion for  a  new  trial. — Cunningham  v.  State,  C^^ex.) 
13  8.  W.  317;  Caswell  v.  State,  Id.  819. 

Newly- discovered  evidence. 

9.  Newly-discovered  evidence  Is  no  ground  for 
a  new  trial  where  it  is  cumulative  only. — ^Brown  v. 
St.  Louis,  L  M.  &  S.  Ry.  Co.,  (Ark.)  13  S.  W.  208. 

10.  In  trespass  to  try  title,  a  motion  by  plaintiff 
for  a  new  trial  on  the  ground  of  newly-discovered 
evidence,  consisting  of  a  deed  of  release  affecting 
the  land,  stated  that  the  existence  of  the  deed  was 
unknown  to  plaintiff  at  the  time  of  the  trial,  and 
t)iat  he  had  examined  the  records  for  instrmnents 
affecting  the  la.-^  in  question  without  discovering 
it,  but  stated  no  reason  for  his  failure  to  discover  it, 
although  the  deed  had  been  recorded  tn  the  court 
several  years  before  the  suit  was  brought.  Held, 
that  proper  diligence  to  discover  it  was  not  shown. 
-Johnson  ▼.  FUnt,  (Tax.)  18  &  W.  1180. 

11.  From  an  instrument  offered  on  plaintifPs 
motion  for  a  new  trial  on  the  ground  of  neWly-dia- 
covered  evidence,  it  appeared  that  plaintiff,  a  mi- 
nor, bad  inherited  the  land  in  question ;  that  it  had 
been  sold  by  order  of  court  on  a  credit,  aad  the 
purchase  money  secured  by  Hen  on  the  land,  the 
instrument  being  the  release  given  by  the  guard- 
ian on  the  payment  of  the  purchase  money.  Held 
that,  though  this  would  have  proved  that  plaintiff 
once  owned  the  land.  It  would  also  have  shown  that 
It  had  been  transferred,  and  the  proceeds  paid  to 
her  estate,  and  was  therefore  not  sufficiently  m»- 
teriaL— Johnson  v.  Flint.  (Tex.)  18  S.  W.  1180. 

18.  Newly-discovered  facts  in  respect  to  mat- 
ters occurring  subsequent  to  the  shipment  and  loss 
of  the  goods,  and  In  nowise  connected  therewith, 
afford  no  ground  for  a  new  trial  of  an  action 
against  a  railroad  company  for  their  destmction 
by  fire.- LoutsvUle  &  N.  R.  Co.  r.  Gilbert,  (Tenn.) 
18  S.  W.  1018.  ^ 

Non  Obstante  Veredicto. 

See  Judgment,  4. 

NUISANCE. 

What  constitutes.  » 

1 .  It  cannot  be  held  as  a  matter  of  law  that  the 
erection  of  hitching  racks  on  the  sides  of  a  public 
square  in  a  city  is  the  creation  of  a  nuisance.— Har- 
rison County  Court  v.  Wall,  (Ky.)  18  S.  W.  180. 

8.  The  owner  of  a  spring  of  water  is  entitled 
to  recover  damages  for  its  pollution  by  oil  stored  in 
large  quantities  on  the  land  of  his  neighbor,  which, 
leaking  from  the  casks  containing  It,  saturates  the 
ground,  and  penetrates  to  the  hidden  or  unknown 
veins  of  water  feeding  the  spring.— Kinnalrd  v. 
Standard  OU  Co.,  (Ky.)  13  8.  W.  981. 

Who  liable. 

8.  Where  a  city  has  ample  power  to  mmove  a 
nuisance,  which  it  creates  or  permits  to  remain,  It 
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Is  liable  for  all  the  Injuries  reanlting  therefrom.— 
<aty  of  Fort  Worth  v.  Crawford,  (Tex.)  18  S.  W.  52. 

4.  To  reader  a  oity  liable  for  the  noxious 
smells  arising  from  garbage  deposited  bj  It  near 
plaintiff's  home,  they  must  be  such  as  to  produce 
physical  discomfort  such  as  would  interfere  with 
the  enjoyment  of  the  property,  but  need  not  be 
hurtful  or  unwholesome. — City  of  Fort  Worth  ▼. 
Crawford,  (Tex.)  13  8.  W.  63. 

5.  Evideooe  of  a  city  ordinanoe  designating  the 
lot  adjacent  to  plaintiff's  home  for  the  place  of  de- 
posit of  garbage,  eto.,  and  that  the  oity  took  pos- 
session of  the  lot  and  prohibited  Its  use  by  others, 
and  directed  the  city  scavenger  to  deposit  filth  on 
the  lot,  unmistakably  establishes  such  control  and 
possession  of  the  lot  by  the  city  as  make  It  liable 
for  any  nuisance  committed  by  it,  orwhich  Itcould 

firevent— City  of  Fort  Worth  v.  Crawford,  (Tex.) 
i  B.  W.  62. 

Bemedles— Pleading. 

e.  The  petition  in  a  suit  against  a  dty  for  dam- 
ages for  injuries  caused  by  the  deposit  of  garbage, 
-etc.,  on  lands  adjacent  to  plalntitC's  home,  alleged 
the  incorporatioD  of  the  mty;  the  ownetshlp  for 
manyyearsof  certainland  by plaintifl  ashlshome; 
that  it  was  free  from  noxious  odors,  and  healthy; 
that  defendant  was  In  possession  of  land  adjoin- 
ing plaiutiS  on  which  it  placed  garbage,  dead  ani- 
mals, and  various  kinds  of  fllth;  that  defendant 
failed  to  prevent  the  deposits  from  poisoning  the 
«ir ;  and  that  thereby  the  health  of  plaintiff's  fam- 
ily was  Injured  and  his  premises  ruined.  Held, 
that  the  petition  sufficiently  alleged  that  the  in- 
juries were  caused  by  the  acts  of  defendant; 
«nd  It  was  not  necessary  to  set  out  that  the  olty 
took  possession  under  an  ordinance,  that  being  a 
matter  of  proof.— City  of  Fort  Worth  v.  Crawford, 
(Tex.)  12  S.  W.  62. 

Instraotlons. 

7.  An  instmotlon  that  the  jury  must  find  for 
the  defendant  unless  they  found  the  injuries  com- 
plained of  were  the  direct  "cause  of  the  negll- 
eenoe  of  defendant  was  properly  refused ;  the  ev- 
Idenoe  being  that  the  negligenoe  was  the  cause  of 
the  injuries,  and  not  the  injuries  the  cause  of  the 
negligenoe.— City  of  Fort  Worth  v.  Crawford, 
<Tix.)  12  8.  W.  &. 

OBSTSUCnNQ  JUSTICE. 

Seslsting  arrest. 

1.  Under  Crim.  Code  K^.  S  48,  providing  that 
no  Tinnecessary  force  or  violence  shall  be  used  In 
making  an  arrest;  and  section  89,  providing  that 
the  person  making  the  arrest  shall  inform  the  per- 
son about  to  be  arrested  of  the  intention  to  arrest 
iiim,  and  of  the  offense  charged  agtUist  him,  and, 
U  acting  under  a  warrant  of  arrest,  shall  give  in- 
formation thereof, — a  constable,  who  attempts  to 
Arrest  a  person  by  wounding  him,  and  without  in- 
forming him  of  the  offense  charged  against  him, 
or  that  there  was  a  warrant  for  his  arrest,  may 
be  lawfully  resisted.— Hamlin  v.  Commonwealth, 
(Ky.)12S.W.  146. 

2.  A  person  not  duly  summoned  to  aid  In  mak- 
ing an  arrest  may  be  lawfullyreslsted.— Hamlin  v. 
Commonwealth,  (Ey.)  12  S.  W.  14d. 

OFFICE  AND  OFFICEB. 

See,  also,  Clerk  of  Court;  District  and  Progeout- 
ing  Attomeyt;  Judge;  Justices  of  the  Peace; 
Sheriffs  and  Constables. 
Of  bank,  see  Batiks  mid  BanMng,  6. 

municipalities,  see  Municipal,  Corporations, 

6-12. 
reform  school,  see  Reformatories. 
schools,  see  Schools  and  School-Blstrlcts,  1,  2. 

Tenure. 

1.  Rev.  St  Uo.  1879,  (  6883,  providing  for  the 
•mp<4ntmeat  bv  the  governor  of  an  inspeotor  of 
«lls  in  certain  cities,  prescribes  that  such  inspeotor 
•hall  hold  his  office  for  two  years,  or  until  bis  sno- 


cessor  is  appointed  and  qnallfled.  Beld,  that  the 
date  of  the  beginninfc  of  the  term  of  office  of  the 
first  Inspeotor  appointed  under  the  statute  deter- 
mined the  limits  of  the  terms  of  all  subsequent  a^ 
pointmeuts.— State  v.  Stonestreet,  (Mo.)  18  S.  W. 
805. 

2.  It  appeared  that  relator's  predecessor  in 
office  had  been  appointed  for  two  years  from  June 
18,  1885;  that  do  appointment  was  made  at  the  ex- 
piration of  his  term  of  office  until  September  20, 
1888,  when  relator  was  appointed.  Seld  that,  un- 
der the  provisions  of  Rev.  St  Mo.  1879,  §  5852,  pro- 
viding that  when  a  vacan(w  occurs  in  the  office  of 
oil  Inspector  by  reason  of  death,  resignation,  or 
otherwise,  the  governor  may  appoint  a  successor 
for  the  remainder  of  the  term  of  office,  relator's 
term  expired  in  two  years  from  June  18,  1887. — 
State  V.  Stonestreet,  (Mo.)  13  B,  W.  896. 

Officers  de  flAoto. 

S.  An  assessor  who  falls  to  take  the  general 
oath  of  office  required  by  the  law  is  an  officer  de 
facto,  and  his  acts  are  valid  when  questioned  col- 
laterally. Stell  V.  Watson,  11  8.  W.  828,  foUowed.- 
-Murphy  v.  Sheppsrd,  (Ark.)  U  a  W.  707. 

Disqnalifloation  of  officer. 

4.  Under  Const.  Tex.  art.  16,  H 1,  6,  which  pro- 
vide that  every  officer,  before  assuming  the  duties 
of  his  office,  shall  take  an  oath  that  he  has  not  giv- 
en or  offered  any  inducement  to  procure  votes  at 
his  election,  and  that  every  person  shall  be  dis- 
qualified from  holding  office  upon  oonviotion  for 
such  offense,  merely  holding  out  a  promise,  in  case 
of  his  election,  to  serve  for  less  compensation  than 
the  lawful  fees,  does  not  disqualify  one  from  hold- 
ing office,  unless  be  had  been  actually  convicted 
for  such  oftense.— State  v.  Humphreys,  (Tex.)  IS 
8.  W.  99. 

8.  Nor  does  such  promise  disqualify  him  at 
common  law,  nnless  the  number  oi  voters  influ- 
enced thereby  is  sufficient  to  change  the  result  of 
the  elecUon.— State  v.  Humphreys,  (Tex.)  13  S.  W. 
99. 

Opinion  Evidence. 

See  Evidence,  13-19. 

PATIENT  AND  CHILD. 

See,  also,  Ovardian  and  Ward;  Infdncy. 

Costody  of  child. 

1.  Where  the  good  of  the  child  will  apparently 
be  as  well  promoted  in  one  family  as  the  other,  it 
will  not  be  taken  from  its  father,  and  placed  with 
its  grandparents,  with  whom  it  has  lived  since  the 
death  of  its  mother,  on  the  ground  that  the  father 
had  by  parol  given  It  to  them.— Weir  v.  Marley, 
(Mo.)  13  S.  W.  798. 

Employment  of  child. 

2.  Where  the  parents  of  a  minor  child  are  liv- 
ing together,  the  consent  of  the  father  to  the  em- 
ployment of  the  minor  is  necessary  to  relieve  the 
employer  from  liability  to  thefathertor  loss  to  hlis 
of  the  child's  services,  arising  from  injuries  re- 
ceived in  the  employment.  The  mother's  consent 
is  not  sufficient. -Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Red- 
eker,  (Tex.)  12  B.  W.  856. 

8.  The  facts  thait  the  father  had  given  a  gen- 
eral permission  to  the  miaor  to  engage  In  railroad- 
ing, and  had  consented  to  his  employment  as  a  fire- 
man, do  not  affect  his  right  to  recover  for  injuries 
received  while-  he  was  employed,  without  the 
father's  actual  consent,  as  brakeman;  nor  is  the 
father  bound  to  notify  the  company  that  he  doea 
not  consent.— Gulf,  C.  ft  8.  F.  Ry.  Ca  v.  Redeker, 
(Tex.)  13  S.  W.  856. 

FABTIES. 

See,  also.  Death  by  Wrongful  Act,  9-7;  IVefpoM 

to  Try  TlOe,  1.  3. 
Necessary,  see  Husband  and  Wife,  8. 
To  suit  for  foreclosure,  see  Mortaages,  6-8. 
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Keoessary  parties. 

1.  In  an  action  by  nanton  In  a  deed  amlnst 
tbelr  grantees  to  aet  the  deed  aside,  a  vendee  of 
the  grantees  is  not  a  necessary  party  defendant, — 
Bllberberg  v.  Pearson,  (Tex.)  13  B.  W.  850. 

2.  An  action  for  damages  for  injuries  to  per- 
sonalty belonging  jointly  to  two  must  be  brought 
In  the  names  of  both,  though  after  the  injuries  an 
arrangement  is  made  between  the  owners  whereby 
one  becomes  sole  owner. — Oallatin  &  S.  Turnpike 
Ck).  T.  Fry,  (Tenn.)  12  8.  W.  720. 

8.  In  a  suit  to  set  aside  as  fraudulent  a  deed 
from  a  man  to  his  wife,  conveying  property  to  her 
with  power  to  mortgage  or  sell  during  his  life- 
time, but,  If  not  so  mortgaged  or  sold,  to  go,  after 
the  death  of  both,  to  his  children,  such  children 
are  necessary  parties. — Whayne's  Ex'r  t.  Morgan, 
(Ky.)  la  3.  W.  128. 

Beal  party  in  interest. 

4.  Where  a  county  seems  to  be  the  real  party 
In  Interest  in  a  suit  brought  for  its  use,  aud  no  is- 
sue was  raised  as  to  the  authority  for  bringing  the 

'suit,  it  is  not  a  ground  for  dismissal  that  it  was 
brought  in  the  name  of  the  county  judge  to  the  use 
of  the  county.— Smith  t.  Moseley,  (Tex.)  12  B.  W. 
7«8. 

5.  Where.thecontTaotof awatercompanywith 
a  city  declares  that  it  is  made  for  the  benefit  of  the 
inhabitants,  and,  <nteraMn,  for  the  protection  of 
private  property  against  destruction  by  fire,  the 
owner  of  property  which  is  taxed  for  water-rent, 
and  is  destroyed  by  fire  through  the  company's 
failure  to  supply  a  sufficient  quantity  of  water  to 
extinguish  the  same,  may,  in  bis  own  name,  sne 
the  company  on  its  contract  with  the  olty,  under 
Civil  Code  Ky.  |  18,  which  requires  that  every  ao- 
tlon  must  be  prosecuted  in  the  name  of  the  real 
party  in  interest. — Paducah  Lumber  Co.  v.  Fadu- 
eah  Water  Supply  Co.,  (Ky.)  12  S.  W.  664;  Dun- 
can V.  Owensboro  Water  Co.,  Id.  567. 

Joinder. 

6.  An  agent  who  makes  a  contract  for  his 
principal,  in  the  principal's  name,  is  not  a  person 
with  whom  the  contract  is  made,  within  Mansf.  Dig. 
Ark.  S  4936,  providing  that  a  person  with  whom,  or 
in  whose  name,  a  contract  is  made,  for  the  benefit 
of  another,  may  bring  an  action  without  joining 
with  him  the  person  for  whose  benefit  It  isprose- 
outed.— Ferguson  ▼.  McMahon,  (Ark. )  12  S.  W.  1070. 

7.  Defendant,  directed  by  a  will  to  convey  cer- 
tain land  to  H.,  conveyed  two-thirds  of  the  land  to 
persons  who  would  have  taken  one-third  as  heirs  of 
M.,  one-third  belonging  to  defendant  as  an  heir  of 
M.  Held,  that  the  heirs  of  M.,  who  were  entitled 
to  the  remaining  one-third,  could  maintain  an  aO' 
tion  against  defendant  to  compel  the  conveyance 
of  that  one-third,  without  joiniog  with  them  those 
persons  who  obtained  the  two-thirds. — Mc(juerry 
V.  Gilleland,  (Ky.)  12  S.  W.  1087. 

Defect  of  parties. 

8.  Under  Civil  Code  Ky.  J  92,- providing  that 
defect  of  parties  Is  waived  unless  distinctly  speci- 
fied by  a  demurrer  thereto,  failure  to  make  a  party 
to  a  suit  for  the  specific  performance  of  a  contract 
for  the  sale  of  land,  one  who  has  a  purchase-money 
lien  on  the  land,  and  to  whota,  by  the  terms  of  the 
deed  tendered  under  the  contract,  the  consideration 
was  assigned,  though  the  notes  were  to  be  made  di- 
rectly to  the  vendors,  is  waived  by  failure  to  demur, 
where  the  defect  appears  by  the  filing  of  the  ten- 
dered deed  as  an  exhibit.— Oaither  v.  O'Doherty, 
(Ky.)  18  S  W.  808. 

Intervention. 

9.  A  petition  for  interven  tion  In  trespass  to  try 
title  by  a  purchaser  at  execution  sale  alleged  title 
In  intervener  under  foreclosure  of  a  mortgage 
against  the  execution  debtor,  and  prayed  to  have 
Intervener's  title  quieted  as  against  plaintifTs 
claims,  but  failed  to  show  that  plaintiff  had  notice 
of  intervener's  lien  at  the  time  his  title  vested. 
Held,  that  it  was  demurrable,  as  intervenor  showed 
no  such  interest  as  would  have  entitled  him  td  re- 
cover bad  he  bought  the  action  originally  against 
plaintiff,  or  to  defeat  recovery  had  it  been  brought 
against  him.— King  v.  Olds,  (Tex.)  12  S.  W.  66. 


PARTITION. 

Parol  partition. 

1.  A  partition  of  lands  among  joint  tenants  or 
tenants  in  common,  made  by  parol  agreement,  is 
not  within  the  statute  of  frauds,  nor  the  statute 
regulating  conveyances  of  land  by  married  women, 
and  Is  not  affected  by  the  registration  law.— Ay- 
cock  V.  Klmbrough,  (Tex.)  IS  &  W.  7L 

Jurisdiction. 

a.  Since  in  Missouri  a  partition  proceeding  is 
but  a  civil  action,  the  circuit  court  has  jurisdictioa 
of  an  answer  seeking  to  charge  the  interests  of 
some  of  the  parties  with  advancements  made  to 
them  by  the  ancestor's  executrix,  under  an  sgree- 
ment  that  they  should  be  so  charged,  underRev. 
St.  Mo.  i  3521,  providing  that  an  answer  shall  con- 
tain a  general  or  specific  denial  of  each  material 
allegation  of  the  petition,  or  a  statement  of  any 
new  matter  constituting  a  defense.  —  Oreen  v. 
Walker,  (Mo.)  12  B.  W.  858. 

Pleading  and  parties. 

8.  Where  children  of  the  grantee  of  a  llfe-ee- 
tate  Id  land  take  the  land  after  the  death  of  the 
father  as  tenants  In  common,  a  petition  which  joins 
all  those  living,  and  the  heir  of  one  deceased,  as 
parties  defendant  in  a  suit  for  partition,  is  not  mul- 
tifarious, though  some  of  the  tenants  have  pur- 
chased the  Interests  of  the  others:  such  purchase 
not  conferring  an  exclnslve  right  to  anv  portion  of 
the  land.- Waddell  v.  Waddell,  (Mo.)  12  S.  W.  849. 

4.  Where,  In  a  tnlt  for  partition,  the  general 
right  to  the  whole  land  Is  being  litigated,  the  fact 
that  the  parties  to  the  suit  rely  upon  distinct  and 
independent  rights  does  net  make  the  petitioo 
therein  multifarious.— Waddeil  ▼.  WoddelL  (Ma) 
12  S.  W.  849. 

Evidence. 

6.  In  a  suit  by  heirs  against  the  execntors  and 
devisees  for  partition,  in  which  the  executors  seek 
to  be  reimbursed  out  of  the  estate  for  payments 
made  on  behalf  thereof,  one  of  the  items  being  for 
payment  of  taxes  on  lands,  a  part  of  which  had 
been  adjudged  to  be  the  separate  property  of  the 
widow,  the  burden  Is  on  plaintiffs  to  show  how 
much,  if  any,  of  such  item  U  for  taxes  on  the  wid- 
ow's separate  property.— Haley  ▼.  Gatewood,  (Tex.) 

Bents  and  profits. 

6.  Where  there  is  longdelay  In  bringing  a  snit 
for  partition  of  lands  in  possession  of  defendants, 
and  all  the  parties  thoneht  that  plaintiff  had  no 
rights  in  the  property,  and  she  has  made  no  objec- 
tion to  its  use  and  disposition  by  defendants,  though 
cognizant  thereof,  Intereston  rents  and  profits  \nll 
not  be  allowed  before  commencement  of  the-snlt. 
—Clark  V.  Hershey,  (Ark.)  12  B.  W.  1077. 

7.  Plaintiff  in  a  partition  suit  has  no  lien  on 
defendants'  shares  In  the  land  to  secure  pavmeat 
of  rents  and  profits.— Clark  v.  Hershey.  (Alk.)  13 
a  W.  1077. 

PABTNEBSHIF. 

Bights  of  partners  inter  se. 

1.  In  a  suit  for  a  partnership  accounting.  It  ap- 
peared that  defendant  was  to  furnish  the  neces- 
sary money  for  mining  coal,  and  that  the  profits 
were  to  extinguish  the  advancement  made  by  him, 
and  that  he  was  to  have  one-half  cent  advantage 
In  profit  on  each  bushel  of  coal  until  the  advances 
were  paid,  and  then  the  profits  were  to  be  equally 
divided.  Held  that,  on  the  business  resulting  in 
•  loss,  defendant  was  not  entitled  to  contribution 
from  plaintiff,  the  other  partner. — MoCormick  v. 
Stofer,  (Ky.)  12  S.  W.  151. 

Betiring  partner. 

2.  Defendants,  as  partners,  leased  certain  land 
of  plaintiff  for  three  years,  and  made  cash  pay- 
ments thereon  at  different  times.  Some  thr^ 
months  thereafter  one  of  the  partners  (W.)  reUied, 
and  the  two  remaining  partners  assumed  all  liabili- 
ties, and  notice  thereof  was  duly  published.  Atthe 
end  of  the  first  year  a  balance  of  tl,896  was  dne 
on  the  rent,  for  which  the  new  firm  gave  tbair 
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note,  Imt  nothing  was  said  about  W.,  and  no  re- 
lease given  as  to  him  b;  plaintiff.  At  the  end  of 
the  second  year  the  new  firm  gave  up  the  land,  be- 
ing unable  to  pay  the  rent,  and  ^intifl  rented  it 
to  a>  third  person.  Held,  that  W.  was  not  dis- 
charged from  his  liability  for  the  rent  by  the  aocept- 
aoce  of  the  note  of  the  new  firm  until  the  surren- 
der of  the  land  by  plaintUPs  consent.— White  v> 
Boone,  XTex.)  12  S.  W.  61. 

Action  against. 

8.  Plaintiff,  to  oommenoe  his  aotion,  filed  a  due- 
biU  signed  by  defendants.  One  of  defendants 
made  default,  and  the  other,  in  his  own  behalf,  an- 
swered, denying  the  execution  of  the  due-bill  by 
him,  and  denying  that  any  one  had  authority  to 
sign  it  tor  him.  Plaintiff  replied  that  defendants 
were  parti  e.-s,  and  the  due-bill  was  given  by  one  of 
them  for  a  partnership  debt.  Defendant  by  amend- 
ment struck  out  all  of  h's  answer  except  the  denial. 
Held,  that  plaintiff  cojld  introduce  evidence  of 
the  partnership  without  amending  his  pleadings. 
— Vaughan  v.  McGannon,  (Ark.)  13  a  W.  657. 

PATMENT. 

Of  taxes,  see  TaaxUion,  11. 

Eridenoe. 

1 .  Possession  by  a  bank  of  an  unindorsed  check 
drawn  on  it  in  favor  of  complainant  or  his  order, 
coupled  with  evidence  that  it  was  not  its  custom  to 
require  a  payee  to  indorse  the  check  when  paid  to 
him  in  person,  is  not  sufficient  to  show  payment  to 
him,  when  denied  byhim.— Pickle  v.  People's  Nat. 
Bank,  (Tenn.)  12  8.  W.  919. 

2.  An  indorsement  on  a  note,  "June  22, 1881, 
credit,  tSOO, "  shows  that  the  credit  was  not  td- 
lowed  for  the  delivery  of  140  bashels  of  wheat  of 
the  crop  of  1881,  valued  at  $140.— Barnes  v.  Qreen's 
Adm'r,  (Ky.)  12  8.  W.  277. 

Presumption  of  payment. 

8.  In  an  action  upon  certain  notes,  defendant 
cannot  claim  to  be  credited  by  the  amount  due  him 
for  services  rendered  the  payee,  where  such  serv- 
ices were  rendered  before  the  giving  of  one  of  the 
notes,  and  the  execution  of  a  lien  to  secnre  the 
same  and  previous  notes,  as  they  must  be  pre- 
sumed to  have  beennaid  for. — Barnes  t.  Qreen's 
Adm'r,  (Ky.)  12  B.  W.  277. 

Voluntary  payment. 

4.  Where  the  widow  of  a  deceased  owner  of 
cotton  delivers  the  cotton  to  one  having  a  verbal 
lien  thereon,  for  supplies  furnished  in  rolsiog  the 
croi),  in  payment  therefor,  she  cannot,  by  an  order 
to  another  lien  holder,  divest  the  first  of  his  title.— 
Morrison  v.  Hammer,  (Tex.)  12  S.  W.  848. 

Penalties. 

For  non-payment  of  taxes,  see  Taxation,  18. 

PEKJUBY. 

"What  constitutes. 

1.  Perjury  may  be  predicated  on  a  false  answer 
of  a  witness  that  he  had  never  been  convicted  of  a 
felony,  as  such  answer  affects  his  credibility,  and 
Is  therefore  material  to  the  issue,  within  Pen. 
Code  Tex.  art.  198.— Williams  v.  State,  (Tex.)  12  8. 
W.  1108. 

Indictment. 

2.  Gen.  8t  Ey.  o.  99,  art.  8,  S  8,  prorldes  that 
if  any  person  after  being  sworn  by  a  person  au- 
thorized to  administer  oaths,  upon  a  matter 
'Whereon  he  can  be  legally  sworn,  shall  swear 
falsely,  he  shall  be  confined  in  the  penitentiary, 
eUx  Grim.  C!ode,  i  82,  provides  that  a  magistrate 
may  examine  any  person  on  oath  concerning  the 
commission  of  a  public  offense.  Held,  that  an  in- 
dictment for  false  swearing  upon  an  investigation 
before  a  police  judge  as  to  whether  whisky  had 
been  sold  in  a  certain  town,  alleging  that  an  ordi- 
nance of  the  town  prohibited  such  sale  therein, 
does  not  suiBciently  charge  that  the  accused  was 
sworn  UDon  a  matter  —    <reon  he  oonld  be  lesallv 
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sworn,  for  the  violation  of  such  an  ordinance  is 
not  shown  to  be  a  publio  offense  without  setting 
out  the  authority  by  which  it  was  enacted,  as  Glen. 
8t.  c.  107,  art.  8,  §  I,  providing  that  town  trustees 
may  make  such  reflations  for  the  government 
thereof  as  are  not  inconsistent  with  the  laws  of 
the  state,  does  not  confer  upon  them  power  to 
prohibit  the  sale  of  liquor,  that  being  regulated 
by  general  laws.— Kerf  oot  v.  Commonwealth,  (Ky.) 
12  S.  W.  189. 

8.  Under  Rev.  St.  Mo.  1879,  {  1418,  providing 
that  "every  person  who  shall  willfully  and  cor- 
ruptly swear,  "eta,  the  omission  of  the  word  "  will- 
fully "is  fatal  to  an  indictment.- State  v.  Day, 
(Mo.)  12  S.  W.  S6S. 
Variance. 

4.  An  indictment  for  perjury  averred  that  de- 
fendant took  his  "corporal  oath,  and  was  then  duly 
sworn  "  in  the  mode  common  to  the  courts.  The 
evidence  showed  that  he  was  sworn  with  uplifted 
right  hand.  Held,  that  there  was  no  variance. — 
Commonwealth  v.  Jarboe,  (Ky.)  12  a  W.  188. 

Evidence. 

6.  On  a  proseoatlon  for  perjury  by  one  who 
swore  on  a  tnal  for  rape  that  he  witnessed  the  act, 
and  that  the  prosecutrix  voluntarily  yielded,  it  ap- 
peared that  the  prosecutrix  was  examined  by 
physicians,  at  the  instance  of  her  father,  to  deter- 
mine whether  she  had  been  in  the  habit  of  having 
sexual  intercourse.  Held,  that  evidence  that  the 
prosecutrix  appeared  to  understand  the  nature  of 
the  examination,  and  that  she  made  no  objection, 
was  objectionable  as  hearsay.— State  v.  Day,  (Ho.) 
12  a  W.  866. 

Instructions. 

6.  On  a  prosecution  for  perjury  alleged  to  have 
been  committed  on  a  trial  for  rape,  the  indictment 
charged  that  defendant  swore  that  he  was  on  the 
road ;  that  M.  asked  him  to  wait  and  see  what  took 
place ;  that  M.  then  made  indecent  proposals  to  the 
prosecutrix  in  the  rape  case;  that  she  objected, 
and  said,  if  he  would  go  home  with  her,  she  would 
consent;  and  that  they  then  had  sexual  inter- 
course,— eaoh  of  which  statements  the  indictment 
alleged  to  be  untrue,  etc.  Held,  that  an  instruc- 
tion that  if  an  assault  was  committed,  and  defend- 
ant swore  an  assault  was  not  committed,  yet  he 
could  not  be  convicted,  unless  defendant  also 
swore  to  every  fact  as  alleged,  was  properly  re- 
fused, as  requiring  the  st-ate  to  prove  too  mnch. — 
Stete  v.  Day,  (MoO  12  a  W.  866. 

PHYSICIAirS  AND  ST7ILGE0NS. 

Privileged  communications,  see  Witness,  11. 

Dentists — Certificate. 

Act  Ark.  April  4, 1887,  providing  that  den- 
tists practising  within  the  state  shall  within  three 
months  after  the  passage  of  the  act  obtain  a  cer- 
tificate from  the  board  of  examiners,  is  a  proper 
exercise  of  the  police  power  of  the  state,  and  is 
constitutional.— GosneU  v.  State,  (Ark.)  12  a  W. 
893. 

PLEADING. 

8ee,  also.  Champerty  and  Maintenanee, 
Answer,  see  Efectmenjt,  8. 
In  actions  for  injuries,  see  Carrier*,  9, 10;  Hone 
and  Street  Railroads,  8,  4. 

negligence,  see  Negligence,  7. 

partlcmar  actions,  see  Trespass  to  Try  TXtte, 
8-8;  Trover  and  Converswn,  2. 
Pleading  damages,  see  Damages,  18, 14. 

statute,  see  Frauds,  Statute  <if,  8 ;  Statutes,  8. 

Surplusage,  see  Death  iy  Wrongful  Axst,  8. 

Complaint. 

1.  Where  the  allegations  of  a  complaint  are 
ambiguous  and  uncertain  as  to  some  of  the  mate- 
rial facts  necessary  to  sustain  it,  but  the  inference 
may  be  drawn  by  a  fair  intendment  from  the  alle- 
gations that  a  cause  of  action  exists,  defendant's 
remedy  is  by  motion  to  make  more  certain,  and 
nut  by  demurrer. — Bush  v.  couo,  (ArK.)  12  a.  Vf. 
788. 
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3.  Id  an  aotion  for  damage*  for  removal  of  « 
fence,  originally  brought  In  justice's  court,  the  fol- 
lovrlng  account, -viz.,  "To  actual  damages  for  re- 
moving a  certain  fence  from  around  a  certain  grow- 
ing crop,  etc.,  and  to  exemplary  damage*  for  the 
wrongful  and  malicious  removal  of  the  aforesaid 
fence, "  Is  sufficient  to  support  a  judgment  for  ttie 
value  of  the  fence  that  was  removed.— liong  v. 
Cade.  (Tex.)  12  a  W.  887. 

Answer. 

a  An  answer  alleging  purohase  In  good  faith 
supplies  the  omiseioD  of  such  issue  in  a  petition  to 
enjoin  sale  of  seouritie*.— Heniy  v.  Bneed,  (Ma) 
12  S.  W.  668. 

Demurrer. 

4.  In  an  action  to  enioin  •  oounty  from  erect- 
ing hitching  racks  for  horses  aronnd  a  publio 
square  in  a  city,  on  the  ground  that  the  oity  has 
control  of  the  streets  and  squares,  it  is  error  to 
sustain  a  demurrer  to  an  answer  which  avers  that 
the  oity  council  gave  the  county  permission  to  erect 
the  racks  at  the  places  where  they  were  proceed- 
ing to  erect  them,  though  the  manner  in  which  the 
permit  was  given  was  not  alleged,  as  the  fact  was 
admitted  by  the  demurrer. — Harrison  County  Court 
V.  WaU,  (Ey.)  18  8.  W.  180. 

Fleas  in  abatement. 

5.  A  plea  in  abatement  in  an  action  for  itaon 
ages  for  injury  to  property,  and  personal  wrongs, 
that  plaintiff  had  no  Interest  in  tne  suit,  but  that 
it  wa*  agreed  between  bim  and  his  attorneys  that 
fbey  should  bring  the  suit  and  prosecute  It  in 
plaintiff's  name,  and- pay  all  costs,  and  have  the 
whole  amount  reoovered,  is  not  sufficient,  as  the 
^aim  for  damages  to  the  person  cannot  be  as- 
signed  Jones  V.  Matthews,  CTez.)  12  8.  W.  828. 

Verifloation. 

6.  Under  the  practice  act  of  Missouri,  plead- 
ings need  not  be  verified.— Hilton  v.  City  of  St. 
liouis,  (Mo.)  12  S.  W.  687. 

Amendment. 

7.  Where  the  amount  olaimed  in  an  amended 
petition  brings  it  within  the  jurisdiction  of  the 
court,  It  should  not  be  dismissed  on  the  ground 
that  it  sets  up  a  new  cause  of  action.— Wood  Coun- 
ty V.  Gate,  (Tex.)  IS  B.  W.  635. 

8.  Plaintiff's  original  petition  alleged  that  de- 
fendant iwreed  and  promised  that  it  would,  when 
plaintiff  sDould  ask  for  and  accept  service  and  em- 
ployment from  it  as  a  locomotive  engineer  on  its 
road,  give  him  such  employment  "for  whatever 
length  of  time  plaintiff  should  desire  to  retain  it. " 
His  amended  petition  alleged  as  the  contract "  that 
defendadt  promised  to  give  plaintiff  employment 
on  its  road  as  a  locomotive  engineer  for  the  period 
and  term  of  tbe  natural  life  of  plaintiff. "  Held, 
that  the  amendment  set  up  a  new  cause  of  action. 
—East  Line  &  B.  B.  K.  Co.  v.  Scott,  (Tex.)  12  S. 
W.  995. 

Pleading  and  proof — Variance. 

9.  In  an  action  on  an  open  account,  where  the 
petition  alleges  that  the  goods  were  sold  on  August 
4, 18S8,  and  the  account  shows  another  item  of  a 
subsequent  date,  a  verdict  for  plaintiffs,  which  in- 
cludes the  latter  item,  is  not  excessive,  as  the 
plaintiffs  are  not  confined  to  the  proof  of  tbe  time 
alleged  in  the  petition.— Fdarce  v.  Tootle,  (Tex.)  12 
S.  W.  586. 

Harmless  error. 

10.  Where  a  demurrer  to  the  petition  Is  sus- 
tained and  the  petition  is  amended  and  a  verdict 
is  subsequently  rendered  in  favor  of  plaintiff,  as 
prayed  for,  the  ruling  of  the  court  upon  the  de- 
murrer, if  error,  becomes  thereby  Immaterial. — 
National  Bank  v.  Texas  Investment  Co.,  (Tex.)  18 
8.  W.  101. 

11.  A  false  allegation  as  to  the  legal  effect  of 
an  instrument  annexed  to  a  pleadiiig  is  oured  by 
the  wriUng  itself  .—Behan  v.  Ohio,  (Tex.)  13  a  W. 
«96w 

Fleas. 

In  criminal  case*,  see  Criminal  Law,  4-7. 


TJJEDOiB. 

Bights  of  pledgee. 

1.  Where  a  creditor  holds  collateral*  in  pledge 
to  secure  ita  claim,  it  is  properly  required  to  ac- 
count therefor  before  sharing  in  the  proceeds  of  a 
receiver's  sale  of  the  debtor's  property.— Brvan  & 
Brown  Shoe  Co.  v.  Block,  (Ark.)  13  a  W.  107S. 

8.  Plaintiffs  intestate  executed  his  note  to  de- 
fendant H.,  and  deposited  with  him  the  noteof  de- 
fendant li.  as  collateral  security ;  and  H.  sold  the 
former  note  and  assigned  the  latter,  as  collateral, 
to  defendant  S.  Plaintiff  sued  for  the  amount  of 
L.'s  note.  Held,  that  defendant  S.  held  L.'s  note 
in  trust  for  the  estate  of  plaintiff's  Intestate,  sub- 
ject to  the  payment  to  8.  of  the  note  of  plaintilTB 
intestate  to  H.,  and  was  entitled  to  judgment 
against  L.  for  the  amount  of  the  note,  without  first 
establishing  his  claim  ag[ainst  intestate's  estate, 
and  without  joining  in  plaintiff's  action,  or  flUnga 
cross-bill,  and  having  L.  further  cited. — WiUiama' 
Adm'r  v.  Lumpkin,  (Tex.)  12  S.  W.  488. 

Police  Power. 

See  P7iysician<  and  Surgeons. 

POWXSBS. 

Constmotion. 

A  power  of  attorney  authorizing  the  attor- 
neys "to  buy,  sell,  or  exchange  property,  to  re- 
ceive and  receipt  for  money,  to  sell  and  dispose  of 
property,  to  give  bills  of  sale  thereto,  or  to  adl 
and  transfer  real  estate,  and  execute  deeds  tiiere- 
to,  or  to  do  and  perform  any  lawful  aot  in  or  about 
or  concerning  my  [the  principal's]  business,  as 
fully  and  completely  as  if  I  were  personally  pres- 
ent, "  does  not  authorize  the  attorneys  to  execute 
an  assignment  of  the  principal's  property  for  tlis 
benefit  of  his  creditors.— Oonldy  v.  Metcalf,  (Tex.) 
12S.  W.880. 

PRACTICE  IN  CIVIL  CASES. 

See,  also.  Appeal;  Certiorari;  Coata;  Depots 
tion;  J&rror,  Writ  cf;  ExoeptUms,  Bill  qf; 
Judgment;  Jury;  New  Trial;  Parttet;  Plead- 
ing; TritU;  Vmue  in  ClvU  Catet;  ITrtt*. 

Dismissal. 

1.  Where  the  separate  demurrer  of  one  of  sev- 
eral defendants  is  sustained,  and  the  action  dis- 
missed. It  is  dismissed  as  to  him,  and  left  pending 
as  to  the  defendants  not  demurring. — Dyal  v.  Hays, 
(Ark.)- 12  B.  W.  874. 

By  plaintiS 

2.  Plaintiff  cannot  dismiss  an  action  of  tres- 
pass to  try  title  where  defendant  has  set  up  title, 
and  alleged  that  plaintiff's  claim  was  a  cloud  there- 
on, and  prayed  for  removal  of  the  cloud,  as  the  an- 
swer was  a  plea  in  reconvention,  by  wblch  aifirma- 
tive  relief  was  sought.— Sclunidt  v.  Talbert,  (Tex.) 
12  S.  W.  284. 

Stipnlations. 

8.  A  stipulation  between  the  partlea  to  an  ae- 
tion  of  trespass  to  try  title,  that  the  "only  issue  is 
one  of  boundary  and  identification  of  plaintifTs  and 
defendant's  real  estate, "  eliminates  the  question 
of  the  statute  of  limitations  from  tiie  oaae. — Gush- 
ing v.  Smith,  (Tex.)  12  S.  W.  19. 

^  Where  an  action  is  In  form  trespass  to  Uy 
title,  and  defendants  plead  title  and  limitation, 
and  evidence  Is  introduced  on  these  points  at  tbe 
trial,  without  objection,  and  ttiese  defenses  are 
urged  on  appeal,  it  will  be  held  to  be  in  fact  what 
it  is  in  form ;  and  a  stipulation  between  the  parties 
that  the  suit  did  not  Involve  tlUe,  but  was  W  tbe 
purpose  of  establishing  a  boundary  line,  will  be 
considered  merely  an  admission  of  paper  tlU&— 
Carley  v.  Parton,  (Tex.)  18  S.  W.  950. 

Judgment  against  oo-defendant. 

5.  It  is  competent  for  one  of  two  railroad  com- 
panies joined  in  an  action  for  collision  to  ask  for 
judgment  over  against  it*  oo-defandaot  in  case 
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judgment  shall  be  rendered  against  It.— Oulf,  C.  & 
Bt.  F.  Ry.  Co.  V.  Hathaway,  (Tex.)  12  B.  W.  999. 

Compelling  appearance  of  party. 

6.  Defendant's  application  for  an  order  to  oom- 
pel  plaintiff  to  appear  personally  at  the  trial,  so  that 
he  might  cross-examine  her,  was  properly  refused, 
where  such  application  was  made  before  the  trial, 
and  before  any  attempt  had  been  made  to  take  her 
testimony  by  deposition  or  otherwise. — Oraham  t. 
UoReynolda,  (Tenn.)  U  a  W.  M7. 

Presumption. 

Of  payment,  see  Payment,  3. 
On  appeal,  see  Appeal,  46, 47. 

PRINCIPAL  AND  AGENT. 

See,  also,  Attorney  and  Client. 
Action  by  agent,  see  Parties,  6,  7. 
Insurance  agents,  see  Insurance,  31,  SSL 

Batifloation. 

1.  When  an  agent  has  exceeded  his  powetv 
in  executing  a  conveyance,  a  verbal  assent  by  the 
principal,  without  receiving  any  benefit  from  the 
transaction,  is  not  a  sutBcLent  ratification. — ^Zim- 
pelman  r.  Keating,  (Tex.)  12  B.  W.  177. 

Authority  of  agent. 

a.  A  person  employed  to  purchase  cattle  with 
money  furnished  in  advance  Is  not  authorized  to 

g ledge  his  employer's  credit,  where  it  appears  that 
e  received  half  the  profits,  and  conducted  the 
business  entirely  in  nis  own  name,  with  the 
knowledge  of  his  employer,  and  it  does  not  appear 
that  he  was  ever  authorized  to  make  any  purchase 
on  credit,  or  borrow  money,  or  incur  any  debt,  or 
that  his  employer  knew  of  hia  ever  having  done  so. 
—First  Nat.  Bank  t.  Pennington,  (Tex.)  18  S.  W. 
1114. 

Iiiabilitles  of  agent. 

8.  Defendant,  being  indebted  to  plaintiffs,  em- 
powered a  third  person  to  carry  on  his  business, 
and,  in  case  of  necessity,  to  sell  his  stock,  notes, 
and  accounts,  and  from  the  proceeds  pay  plaintiffs 
-whatever  might  be  owing  them.  Held,  that  plain- 
tiffs, in  the  abgenoe  of  fraud  on  their  part,  could  be 
charged  only  with  the  amount  paid  them  from  the 
proceeds,  without  regard  to  the  value  of  the  stock, 
as  the  manager  was  not  their  agent. — Norwood  T. 
Sanger,  (Tex.)  12  B.  W.  1115. 

4.  The  agreement  further  provided  that,  if  the 
manager  should  fail  to  fully  execute  the  agency, 
then  plaintiffs  might  execute  the  same,  or  appoint 
any  other  person  to  execute  it.  Heid,  that  the_ 
taking  of  the  notes  and  accounts,  and  suing  on' 
tbcm  in  theirown  name,  made  plaintiffs  liable  only 
for  a  faithful  execution  of  the  power,  and  not  for 
their  full  face  vi^ue. — Norwood  v.  Banger,  (Tex.) 
12  a  W.  1115. 

PBINOIPAL  AND  SUBETT. 

Beleaae  of  surety. 

1.  Plaintiff,  holding  an  overdue  note  given  by 
S.,  on  which  defendant  was  surety,  was  induced 
by  the  false  representations  of  S.,  and  with  knowl- 
edge that  he  was  about  to  make  an  assignment,  to 
surrender  and  cancel  the  note,  and  accept  a  new 
one,  signed  by  8.  alone,  embracing  the  amount  of 
the  old  note  and  other  debts  of  S.,  payable  in  five 
years,  and  secured  by  an  insufficient  mortgage. 
Defendant  was  informed  that  the  note  on  which  ne 
was  surety  had  been  canceled,  and  new  security 
obtained  from  B.  The  next  day  S.  assigned,  and 
plaintiff  then  learned  that  the  mortgage  was  not 
adequate  secnrity,  whereupon  It  compelled  the  as- 
signee to  accept  a  release  of  the  mortgage,  but  for 
nearly  five  months  it  did  not  notify  de^ndant  of 
the  fraud,  nor  offer  to  transfer  the  mortgage  to 
him.  All  the  parties  lived  in  the  same  city,  and 
the  mor^aged  property  and  records  were  situated 
there.    Held,  that  plaintiff's  oonduot  discharged 


defendant  from  liability  as  anrety. — Struss  v.  Ma- 
sonic Sav.  Bank,  (Ky.)  13  8.  W.  9e& 

3.  One  of  three  partners  bought  ont  the  other*, 
criving  them  notes  with  sureties  for  their  shares, 
the  purchaser  agreeing  to  pay  all  the  debts  of  t^e 
firm,  and  acquiring  all  the  assets.  The  outgoing 
partners  gave  the  other  a  bond  conditioned  to  con- 
vey to  him  the  firm  real  estate.  The  purchaser 
failed  to  pay  the  firm  debts,  and  the  outgoing  part- 
ners agreed  to  repurchase  the  realty  for  a  fixed 
sum,  which  was  to  be  applied  on  the  firm  debts. 
HelOj  that  no  right  which  the  sureties  on  the  notes 
had  in  the  real  estate  was  prejudiced  by  the  per- 
formance of  such  agreement,  and  their  liability  on 
the  notes  was  not  affected  thereby.— Bryan  v.  Hen- 
der«>n,  (Tenn.)  13  S.  W.  838. 

8.  A  pleading,  alleging  an  application  for  dis- 
charge as  surety  upon  a  public  administrator's 
bond,  made  "after  due  notice  as  required  by  law, " 
and  setting  out  the  record  of  the  proceedings, 
which  recites  the  presence  of  the  principal  on  the 
hearing  of  the  application,  shows  proper  notice  to 
the  principal.— Sute  t.  Nolan,  (Mo.)  12  8.  W.  1047. 

Remedies  of  surety  against  principal. 

4.  A  claim  against  the  estate  of  his  prinotpaL 
by  a  surety,  for  payment  of  a  bond  which  is  not 
assigned  to  him,  is  on  an  account,  and  not  on  the 
bond.— Mudd  t.  MuIUcan,  (Ky.)  13  S.  W  88S. 

5.  In  an  action  by  a  surety  against  the  maker 
of  a  note  which  stipulates  that,  in  case  of  suit  by 
payees,  a  certain  per  cent,  shall  be  allowed  as  at- 
torney's fees,  the  surety,  having  paid  such  note,  is 
subi^^ted  to  the  rights  of  the  payees,  and  his 
affidavit  for  attachment,  averring  the  indebtedness 
to  be  the  amount  of  the  principal,  interest,  and  at- 
tomey's  tees,  is  not  at  variance  with  the  petition 
setting  out  Buoh  note.— Carpenter  v.  Minter,(Tex.) 
13  8.  W.  180. 

ft.  A  mortgage  given  to  sureties  on  the  general 
bond  of  a  county  treasurer  does  not  inure  to  the 
benefit  of  his  sureties  on  the  special  bond  required 
to  be  given  for  the  safe-keeping  and  disbursement 
of  the  school  fund.— Laoy  v.  BoUina,  (Tex.)  13  8. 
W.814. 

Privileged  Coxxunonipation. 

See  Witness,  Ih 

FrocesB. 

See  Writs. 


PROHIBITION,  WRIT  OP. 

When  lies. 

Const.  Ma  art.  6, 1 8,  providing  that  the  su- 
preme court  shall  have  control  over  the  courts  of 
appeal  by  mandamus,  prohibition,  and  certiorari, 
only  authorizes  the  writ  of  prohibition  when  the 
court  of  appeals  has  no  jurisdiction  over  the  mat- 
ter which  it  is  proceeding  to  determine.— State  v. 
Rombauer,  (Mo.)  13  S.  W.  861. 

Probable  Cause. 

See  JfalictoiM  Prosecution,  1-4 

Probate. 

Of  wiUs,  see  Wills,  11-14. 

Practice,  see  Executors  and  Adminiitrators,  80l 

Promissory  Notes. 

Bee  Kegotiable  Instrument*. 

Publication. 

Serrioe  by,  see  IFrito,  8-0. 

Public  Improvements. 

See  Ifuniolpal  Corporationt,  19-34. 
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puBuc  liAiros. 

Title  to  school  landg,  see  TYespast  to  Try  Title,  2. 

Confliotlng  rights  of  patentees. 

1.  In  an  action  of  trespass  to  try  title  to  two 
tracts  of  land,  it  appeared  that  S.,  under  whom 
plaintiff  claimed,  held  an  interest  of  878K  acres, 
and  B.  and  M.,  under  whom  defendants  (uaimed, 
an  undivided  interest  of  750^  acres  jointly,  under 
a  certificate  granted  to  their  common  grantor; 
that  in  March,  1854,  the  widow  of  S.  conveyed  her 
interest  of  S7S}i  acres  t^  F.,  (plaintiff's  husband,) 
who,  in  July,  1854,  located  the  certificate  upon  the 
804-acre  tract  in  dispute  in  bis  own  name  as  as- 
signee, and  also  upon  the  452J^-acre  tract  in  April, 
1855,  In  like  manner;  but  the  field-notes  of  this 
last  survey,  as  filed  in  the  general  land-offlce  in 
Hay,  1855,  showed  that  the  words  'F.,  as  assignee 
of"  had  been  crossed  out  In  April,  1857,  the 
transfer  of  B.  and  M.'s  Interest  in  the  oertincate 
was  filed  in  the  land-office  with  the  field-notes, 
and  in  June,  1871,  patents  to  both  the  tracts  in 
controversy  were  issued  to  them  as  assignees  of 
the  common  grantor.  Held,  that  defendants  were 
entitled  to  the  possession  of  the  452^-acre  tract 
under  the  patent,  in  the  absence  of  clear  and  con- 
vincing proof  of  plaintiff's  equitable  right  thereto. 
— PuUer  V.  Coddfngton,  (Tex.)  12  S.  w.  47. 

Cancellation  of  patent. 

2.  Gantt's  Dig.  Ark.  §  5570,  provided  that  ev- 
ery purchaser  of  common-school  lands  should  be 
entiUed  to  a  patent  from  the  state  after  payment  of 
the  price,  and  seotlon  5571  made  it  the  duty  of  the 
secretary  of  state  to  make  out  patents  to  be  counter- 
signed  by  the  governor,  with  the  state  seal  affixed. 
Held,  that  the  decision  of  the  officers  issuing  a 
patent,  as  to  whether  the  necessary  antecedent  acta 
had  been  done,  was  conclusive  against  the  state  in 
a  collateral  attack  on  the  patent  by  ejectment; 
but,  as  the  complaint  alleged  that  defendant 
obtained  the  patent  by  falsely  representing  that 
he  had  purchased  the  laud,  it  showed  a  right  to 
have  the  patent  canceled,  and  the  cause  should 
have  been  transferred  to  equity. — State  T.  Morgan, 
(Ark.)  12  S.  W.  243. 

School  lands. 

3.  Gould's  Dig.  Ark.  o.  164,  i  63,  provides  for 
sales  of  school  lands  on  credit,  and  also  that  "any 
person  may  pay  the  amount  in  cash  for  which  said 
Und  was  sold. "  Act  April  12, 1869,  J  14,  provided 
amode  by  which  persons,  who  had  purchased  lands 
according  to  law,  might  acquire  a  patent.  Qantt's 
Dig.  a  5564,  5505,  enlarged  the  authority  to  seU 
such  lands,  elsewhere  conferred  on  the  county  col- 
lector. Held,  that  the  first  statute  was  not  intend- 
ed to  allow  persons  other  than  the  purchasers  to 
acquire  land  sold,  by  paying  in  cash  the  amount  for 
which  someone  else  bad  purchased  it  on  credit,  and 
that  neither  of  the  statutes  conferred  upon  the 
board  of  commissioners  of  the  common-school  fund 
authority  to  sell  such  land.  —  State  v.  Morgan, 
(Ark.)  12  S.  W.  243. 

4.  The  terms  for  sale  of  school  lands,  fixed  by 
the  county  court,  under  Const.  Tex.  art.  7,  S  6,  pro- 
Tiding  for  the  protection  of  settlers  on  school 
lands  In  the  prior  right  of  purchasing  the  same  to 
the  extent  of  their  settlement,  were  on  nine  years' 
time  in  ten  equal  payments,  first  to  be  made  at  the 
time  of  sale  of  one-tenth  of  the  whole  amount,  bal- 
ance payable  annually.  Defendant,  an  actual  set- 
tler on*8chool  lands,  tendered  the  first  payment 
upon  160  acres,  but  the  purchase  was  not  closed, 
owing  to  a  dispute  as  to  the  acreage  of  the  tract  he 
had  settled  upon.  Plaintiff  held  title  to  school 
land  embracing  the  land  defendant  had  settled  on 
under  mesne  conveyances  from  the  county  subse- 

?[uent  to  defendant's  residence  thereon.  Held,  that 
n  an  action  to  try  title  defendant  had  a  para- 
mount claim  as  against  plaintiff,  and  was  entitled 
to  possession  on  paying  the  amount  accrued  since 
the  first  tender,  and  securing  the  amount  not  yet 
due,  his  residence  being  notice  to  plaintiff  and  Its 
grantors  of  his  claim.--Clay  County  Land  &  Cat- 
tie  Co.  y.  Esrle,  (Tex.)  12  &  W.  66. 
I  5.  In  vie w  of  the  provisions  In  the  oonsUtutloii 
for  grants  to  railroads,  for  pre-emption  of  home- 


steads, for  grants  to  counties  for  ednoational  pur- 
poses, etc.,  It  cannot  be  said  that  the  reservation 
of  "half  of  the  public  domain  of  the  state  "as  a 
perpetual  school  fond  was  an  appropriation  of  half 
of  ul  the  then  existing  public  domain.  Bach  les- 
erration  was  intended  to  reach  and  hold  beyond 
legislative  control  whatever  portion  of  the  public 
domain  might  remain  after  the  execution  of  the 
enumerated  purposes. — Galveston,  H.  &  B.  A.  By. 
Co.  v.  State,  (Tex.)  13  S.  W.  888. 

6.  Acts  Tex.  1854  and  of  March  18, 1873,  provid- 
ing for  grants  of  pjblio  land  to  railrcMuls,  re- 
quire surveys  to  be  made  In  sections,  and  num- 
bered from  one  upwards,  the  even  numbers  to  be 
reserved  to  the  state,  and  the  odd  numbers  to  be 

r ranted  to  the  railroad.  Const.  Tex.  1876,  art  7, 
2,  provides  that  all  lands  theretofore  set  apart  for 
the  support  of  public  schools,  "all  the  alternate 
sections  of  land  reserved  by  the  state  out  of  grants 
heretofore  made,  or  that  may  hereafter  be  made, 
to  railroads,"  and  "half  of  the  public  domain 
of  the  state,"  etc.,  shall  constitute  a  perpetual 
school  fund.  Held,  that  the  reservation  for  the 
school  fund  of  "half  of  the  public  domain,  "as  well 
as  the  "alternate  sections,"  does  not  entitle  the 
st#te  to  half  of  the  sections  to  be  granted  to  the 
railroads,  in  addition  to  the  sections  reserved  to 
the  state.— Galveston,  H.  &  B.  A.  Ry.  Co.  r.  State. 
(Tex.)  12  S.  W.  988. 

Actual  settlers. 

7.  Cutting  a  few  logs  and  making  a  small  clear- 
ing on  vacant  and  unappropriated  land  do  not 
constitute  one  an  "actual  settler"  thereon,  so  as 
to  entitle  him  to  the  notice  which  Oen.  St.  Ky. 
c  109,  i  2,  requires  to  be  given  "actual  settlers "  on 
such  land  of  an  intention  by  another  to  locate  the 
same.— McQuady  T.  Mattingly,  (Ky.)  IS  &  W.  758. 

Texas  colonial  titles. 

S.  That  all  of  the  lands  contained  in  the  con- 
cessions were  not  in  controversy  is  no  ground  for 
excluding  the  records  of  the  concessions  In  a  con- 
test over  a  Texas  title.— Texas  Mex.  Ry.  (3o.  ▼. 
Locke,  (Tex.)  lij  8.  W.  80;  Same  v.  Carr,  Id.  90. 

0.  Mexican  decree,  March  26, 1834,  No.  273,  re- 
pealing all  former  instmctlons  inconsistent  with 
it,  and  declaring  that  no  further  colonization  con- 
tracts should  be  made,  did  not  divest  the  governor 
of  authority  to  complete  the  titles  where  tnere  had 
been  concessions  already  made  under  the  law  of 
1825.— Texas  Mex.  Ry.  Co.  v.  Locke,  (Tex.)  12  a 
W.  80;  Same  v.  Carr,  Id.  90. 

10.  Where  concessions  confer  the  right  to  pur- 
chase lands,  and  the  commissioner  baa  power  to- 
issue  title,  the  lands  conveyed  by  him  are  "titled 
lands, "  within  the  meaning  of  Const.  Tex.  art.  14, 
I  2,  providing  that  land  oertificates  shall  not  be 
located  on  "any  land  titled  or  equitably  owned  un- 
der color  of  title  from"  the  state,  and  locations  of 
grants  made  on  such  lands  do  not  constitute  "titled 
lands"  nor  "color  of  title.  "—Texas  Mex.  Ry.  Ca  T. 
Locke,  (Tex.)  12  B.  W.  80;  Same  v.  Carr.  Id.  90. 

11.  Persons  locating  grants  on  lands  acquired 
under  Mexican  concessions  cannot  raise  the  quesp 
tion  whether  the  conditions  of  the  concessions 
were  oomplied  with,  nor  as  to  the  proper  location 
of  the  lands  under  them. — Texas  Mex.  Ky.  Co.  v. 
Locke,  (Tex.)  12  8.  W.  80;  Same  v.  Carr,  Id.  9a 

12.  A  report  made  by  the  secretary  of  state  of 
the  state  of  Ck>ahuila  and  Texas  to  the  political 
chief  of  Bexar,  in  1888,  giving  a  statement  of  a 
number  of  colonial  contracts  made  under  decrees 
of  1825  and  1833  with  B.  and  G.,  and  a  report  of  the 
same  date  by  the  same  officer  to  the  same  chief, 
showing  concessions  to  purchase  lands  to  the  same 
persons,  certified  to  by  the  Spanish  translator  and 
commissioner  of  the  general  land-offloe  of  Texas  In 
1883,  are  admissible  in  evidence  in  a  suit  to  estab- 
lish title  under  those  concessions,  to  show  that  the 
concessions  and  contracts  were  made  before  the 
date  of  the  report,  and  that  the  oonoeaaions  and 
colonies  were  within  the  territorial  jurisdiction  oi 
the  political  ohlef  of  Bexar.— Texas  Ifoz.  Ry.  Co. 
V.  Locke,  (Tex.)  12  S.  W.  80;  Same  ▼.  Carr,  Id.  90. 

18.  In  a  contest  over  a  Texas  colonial  tltlo. 
when  the  titles  under  which  defendants  claim  pur- 
port to  have  been  Issued  by  the  commissioner  ap- 
pointed to  extend  titles  in  a  colony,  •  certified  coitr 
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of  the  application  for  a  oolonixation  contract  to  the 
person  wno  acted  as  commtsaioner  In  a  colony  In 
which  the  lands  were  situated  is  admlssible.-9eza8 
Mei.  Rv.  Co.  V.  Locke,  (Tex.)  la  3.  *.  SO;  Same  v. 
Carr,  H.  90. 

14.  Where  the  copy  appears  to  be  tnai  of  the 
orierinal  testimonto  of  applfcatioD  for  and  grant  of 
a  colonial  contract,  duly  certified  by  the  loBal  cus- 
todian of  the  protocol,  and  delivered  to  me  empr»- 
tarioi  as  eyidetiue  of  their  right,  it  is  admissible. 
—Texas  Mex.  Ry.  Co.  v.  Locke,  (Tex.)  18  a  W.  80; 
Same  v.  Carr,  Id.  90. 

15.  Such  papers  pertain  to  the  archives  of  the 
respective  colonies,  and  were  properly  filed  in  and 
certified  from  the  general  land -oface.— Texas  Mex. 
Ry.  Co.  v.  Locke,  (Tex.)  18  S.  W.  80 ;  Same  v.  Carr, 
Id.  90. 

IS.  While  the  concessions  authorizing  a  pur- 
chase of  colonial  lands  from  the  Texas  govern- 
ment did  not  give  title  to  land,  they  did  give  the 
consent  of  the  government  to  its  purchase,  and  are 
properly  introduced  in  evidence  to  establish  such 
right,  and  to  show  what  officer  could  give  the  final 
title.— Texas  Mex.  Ry.  Co.  v.  Locke,  (Tex.)  13  S. 
W.  80;  Same  v.  Carr,  Id.  90. 

17.  TeBtimonios  of  title,  which  have  been  in  ex- 
istence 40  years,  and  which  were  filed  In  the  gen- 
eral land-office  of  Texas,  in  1845,  and  remained 
there  until  1875,  when  they  were  withdrawn  under 
a  power  of  attorney  from  the  grantees,  will  be  re- 
ceived in  evidence  as  ancient  Instruments,  where 
there  Is  no  question  as  to  the  genuineness  of  the 
signatures,  and  the  testlmonlos  contain  the  essen- 
tials of  final  title,  though  their  form  is  unusual.— 
Texas  Mex.  Ry.  Co.  v.  Locke,  (Tex.)  13  S.  W.  80;* 
Same  V.  Carr,  Id.  90. 

18.  Though  the  protocols  ought  properly  to  be 
attached  to  the  final  titles,  in  tnelr  absence  they 
will  be  presumed  to  be  In  the  proper  archives. — 
Texas  Mex.  Ry.  Co.  v.  Locke,  (Tex.)  18  8.  W.  80; 
Same  v.  Carr,  Id.  90. 

19.  Titles  valid  against  the  state  of  Coahuila  and 
Texas  on  March  8,  1886,  originally  titled  to  Mexl 
cans,  and  belonging  to  them  on  July  4, 1848,  were 

Protected  in  them  by  article  8  of  the  treaty  of  Ou» 
alupe  Hidalgo,  and  documents  showing  title  un- 
der tne  Mexican  law  agMnst  said  state,  and  confer- 
ring title  subject  to  protection  under  said  treaty, 
are  admissible  In  evidence.— Texas  Mex.  Ry.  Co. 
T.  Locke,  (Tex.)  18  S.  W.  80;  Same  r.  Carr,  Id.  90. 

QUIETINa  TITLB. 

Who  may  sue. 

An  action  to  quiet  title  by  one  out  of  posses- 
sion will  not  lie  against  one  in  occupancy  of  the 
land  in  dispute,  who  has  been  asserting  his  right 
for  many  years.— Mosea  v.  Oatliil,  (Ky.)  13  S.  W. 
139. 

QUO  WASBANTO. 

Against  oorporations. 

1.  Immunity  from  taxation  is  not  a  corporate 
franchise  or  "right  and  privilege,"  within  the 
meaning  of  the  Texas  statute  authorizing  proceed- 
ings by  quo  warranto  "in  case  any  person  shall 
usurp  •  •  •  or  unlawfully  hold  *  •  •  any 
office  or  franchise,  •  •  •  or  any  Incorporation 
does  or  omits  any  act  which  amounts  to  a  surren- 
der or  forfeiture  of  its  rights  and  privileges  as  a 
corporation:"  and  an  appeal  from  a  decree  with- 
drawing suon  exemption,  in  such  a  proceeding  seek- 
ing forfeiture  of  charter  and  such  withdrawal,  need 
not  be  prosecuted  within  the  time  required  in  mw 
warranto  proceedings. — International  &  O.  N.  Ry. 
Co.  V.  State,  (Tex.)  18  S.  W.  685. 

8.  Defendant  having  appealed  from  a  decree 
forfeiting  its  exemption,  the  refusal  of  a  decree 
forfeiting  the  charter  cannot  be  reviewed,  though 
both  parties  assigned  errors,  where  the  appeal  is 
not  prosecuted  "to  the  term  of  court  in  session,  at 
either  branch,  or  the  first  term  to  be  held, "  as  is 
prescribed  In  quo  warranto  proceedings.— Inter- 
national Sc  O.  S.  Ry.  Co.  V.  State,  (Tex.)  18  S.  W. 
685. 


Procedure. 

8.  An  atadavit  in  an  Information  In  the  nature 
of  qiio  warranto  to  try  title  to  an  office,  which  is 
as  direct  and  positive  as  the  nature  of  the  case 
permits  In  stating  the  facts  on  which  the  informa- 
tion is  based,  is  not  objectionable  because  not  stat- 
ing that  those  facts  are  true  within  the  knowledge 
of  the  affiant,  as  the  object  of  such  an  affidavit  Is 
simply  to  inform  the  judge  by  whose  permission 
the  information  is  filed,  that  the  facts  exist  which 
make  its  filing  prop«  and  not  for  use  on  the  trial. 
—Hunnloutt  V.  State   ,Tex.)18  8.  W  106. 

4.  Where  an  affidavit  In  thenatureof  quotoar- 
ranto  to  try  title  to  an  office  is  first  made  before  one 
officer,  a  second  affidavit,  made  before  another  of- 
ficer, and  stating  no  new  facts,  and  made  because 
there  might  be  a  question  as  to  authority  of  the 
first  officer  to  administer  the  oath,  is  not  objection- 
able as  amended  swearing. — Uunnloutt  v.  State, 
(Tex.)  18  8.  W.  106. 

6.  The  filing  of  the  supplemental  information 
does  not  operate  as  an  abandonmentof  theoriglnal, 
on  the  ground  that  the  original  was  filed  on  rela- 
tion, while  the  other  was  not. — Huonloutt  v.  State, 
.Tex.)  18  S.  W  106. 

0.  Refusal  to  strike  out  a  supplemental  infor- 
mation, filed  by  the  county  attorney  without  the 
concurrence  of  the  relator  in  the  original  informa- 
tion, which  sets  up  no  new  cause  of  action,  but 
simply  makes  the  prayer  for  relief  broader  and 
more  specific,  is  not  reversible  error,  where  It  is 
not  shown  that  it  prejudiced  defendant. — Hunni- 
cutt  V.  State,  (Tex.)  18  S.  W  106. 

7.  In  view  of  the  evident  Intent  of  the  statute 
that  actions  to  try  title  to  offices  shall  be  speedily 
tried,  It  Is  not  an  abuse  of  discretion  to  advance 
such  a  cause  on  the  docket  where  there  is  no  appli- 
cation to  postpone  It,  and  an  application  for  con- 
tinuance, based  on  the  absence  of  witnesses,  is  not 
such  as  the  law  requires. — Hunnioutt  v.  State, 
(Tex.)  18  S.  W.  106. 

8.  An  allegation  In  an  Information  to  contest 
an  election  that  the  office  is  reasonably  worth  t8,000 
is  sufficient  without  specifying  the  term,  as  such 
allegation  Is  only  to  show  that  the  court  has  juris- 
diction.—Little  V.  State,  (Tex.)  18  S.  W.  965. 

9.  Where  respondent  has  been  declared  elect- 
ed, has  qualified,  and  entered  Into  the  office,  relat- 
or need  not  show  that  he  offered  to  qualify. — Little 
V.  State,  (Tex.)  18  S.  W.  965. 

10.  Where  an  information  to  contest  an  election 
is  not  verified,  the  court  may  permit  the  filing  of 
an  amended  Information,  dtmr  verified. — Little  v. 
State,  (Tex.)  18  S.  W.  965. 

11.  The  Texas  statutes  providing  for  election 
contests  by  information  declare  that  citation  shall 
issue  "in  like  form  as  In  olvU  actions, "  and  that 
the  respondent  shall  be  entitled  to  all  the  rights  in 
the  trial  "as  in  cases  of  trials  In  civil  causes." 
Held,  that  the  proceeding  must  be  treated  as  a 
civil  action,  and  that  an  amendment  to  the  infor- 
mation setting  up  grounds  essentlsJly  different 
from  those  alleged  In  the  original  should  not  be 
allowed.— Davis  v.  State,  (Tex.)  U  S.  W.  98? 

18.  An  Information  to  oust  a  sheriff  from  office, 
alleging  that  oertainpersons,  named.  Illegally  voted 
at  certain  specified  boxes  for  the  respondent,  that 
their  votes  were  counted,  and  that  eight  legal  votes 
cast  for  relator  in  a  certain  precinct  specified  were 
not  counted  for  him  by  the  managers  of  election, 
Is  not  subject  to  ^neral  demurrer,  and  cannot  be 
demurred  to  specially  as  too  vague  or  general  in 
iU  allegations.— Davis  v.  SUte,  (Tex.)  18  S.  W.  957. 

BAILROAB  COMPANIES. 

See,  also,  Carrierg;  Horte  and  Street  RaUroadt. 
Improper  construction  of  road,  see  Surface  Water. 
Injuries  to  employes,  see  Master  and  Servant,  6- 
19. 

Franohlses. 

1.  The  factthatk  railroad  company,  empowered 
byits  charter  "to  join  stock  or  consolidate  with 
any  other  railway  company  running  in  the  same 
general  direction, "  is  f orbiuden  to  "  rent,  sell,  lease, 
or  consolidate  with  any  parallel  or  competing  rail- 
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road, "  does  not  Impliedly  authorize  It  to  sell  Its 
road  and  fraucbiseB  to  a  company  whose  road, 
though  not  a  parallel  or  competing  line,  does  not 
run  in  the  same  general  direction. — East  Line  & 
R.  R.  R  Co.  V.  State,  (Tez.)  12  B.  W.  690. 

2.  A  railway  company  authorized  "to  purchase, 
■ell,  lease,  join  stocks,  unite,  or  consolidate  with 
any  connecting  railroad  company"  has  no  power 
to  purchase  a  road  which  does  not  connect  with 
that  the  company  is  authorized  to  construct, 
though  it  may  have  built  or  purchased  a  line  con- 
necting therewith.— East  Line  &  R.  B.  II.  Co.  ▼. 
State,  (Tez.)  18  &  W.  690. 

9.  Under  Const.  Tez.  art  10,  {  8,  providing 
that  no  railroad  company  in  existence  at  its  adop- 
tion "shall  have  the  benefit  of  any  future  legisla- 
tion, except  on  condition  of  complete  acceptance  of 
all  the  provisions  of  this  constitution, "  an  admis- 
sion by  a  company  in  pleading,  that  it  is  subject  to 
the  general  laws  and  constitution  now  in  force,  is 
an  admission  of  the  aoceptance  of  the  benefits  of 
subsequent  legislation,  such  as  subjects  it  to  the 
provision  (article  10,  {  6)  forbidding  a  sale  to  a 
railroad  company  organized  in  another  state.— -East 
Line  &  R  R  R.  Co.  v.  State,  (Tez.)  13  &  W.  eSO. 

FranchlseB — Forfeiture. 

4.  As  Rev.  St.  Tez.  art.  2805,  makes  It  the  duty 
Of  the  attorney  general,  unless  otherwise  express- 
ly directed  by  law,  to  seek  the  forfeiture  of  the 
charter  of  a  oorporation  which  has,  by  any  act  or 
omission,  misuser  or  non-user,  forfeited  the  same, 
the  right  of  the  state  to  demand  a  forfeiture  of  the 
charter  of  a  railroad  company  which  has  sold  its 
road  and  franchises  to  a  foreign  company  in  vio- 
lation of  the  constitution,  failed  to  keep  up  its  or- 
ganization, and  allowed  its  road  to  become  unsafe, 
is  not  waived  by  the  provisions  of  Sayles,  Civil  St. 
Tex.  art.  4847a,  S  8i  which  provides  for  quo  war- 
ranto against  a  corporation  canning  on  business  In 
violation  of  Const.  Tex.  art.  10,  Sg  6,  6,  (forbidding 
sale  to  or  consolidation  with  a  competing  or  foreign 
company,)  to  enforce  the  penalties  therefor,  and 
an  injunction  against  future  violation,  and  appoint- 
ment of  a  receiver.— East  Line  &  R.  R.  R.  Ca  v. 
State,  (Tex.)  18  &  W.  090 

Stations. 

5.  It  Is  not  an  unreasonable  regulation  for  • 
railway  company  to  refuse  to  designate  as  a  fiag 
station  for  through  trains  an  unincorporated  town, 
situate  within  three  miles  of  a  regular  station,  and 
containing  only  a  few  houses.— St  Louis,  L  H.  & 
8.  Ry.  Co.  V.  Adoox.  (Ark.)  12  B.  W.  874. 

Hunioipal  aid — Subaoriptlon. 

0.  Act  Ky.  March  17,  1870,  prohibiting  mora 
than  one  question  of  taxation  from  being  submit- 
ted to  the  voters  at  any  one  election,  is  not  re- 
pealed by  Oen.  St  Ky.  art  17,  c  88,  $  8,  pi-oviding 
tor  the  manner  in  which  a  proposition  to  take 
stock  in  a  company  is  to  be  submitted,  as  such 
statute,  by  its  tarms,  has  no  retrospective  opera- 
tion.—Christian  County  Court  v.  Smith,  (Ky.)  18 
B.  W.  184. 

7.  Act  Ey.  March  17, 1870,  prohibito  more  than 
one  question  of  taxation  to  be  submitted  to  the 
voters  at  any  one  election,  and  declares  that.  If 
more  than  one  such  question  is  voted  upon  at  any 
one  election,  such  tax  shall  be  null  and  void.  Held, 
that  an  election  at  which  the  quest  ions  of  subscrib- 
ing to  the  capital  stock  of  two  different  railroad 
companies  was  submitted,  was  null  and  void. — 
Christian  County  Court  v.  Smith,  (Ky.)  18  8.  W. 

8.  The  fact  that  the  election  is  void  as  to  one 
of  the  subscriptions  voted  on,  does  not  validate  the 
other.— Christian  County  Court  v.  Smith,  (Ky.) 
12  S.  W.  184. 

Exemption  from  taxation. 

9.  Where  the  legislature  divides  a  railroad 
company  into  two  distinct  companies,  by  consent 
of  all  the  stockholders,  the  equity  which  the  old 
comoanv  had,  to  exemption  from  taxation  to  pay 
the  subscription  of  a  county  to  It,  passes  to  the  new 
company.— Louisville  &  N.  R.  Co.  v.  Common- 
wealth, (Ky.)  12  B.  W.  1064. 

10.  A  railroad  cannot  be  taxed  by  a  county  to 
pay  the  subscription  of  the  county  to  aid  In  Itecon- 


stniction,  thougn  the  county  issued  bonds  in  pay- 
ment of  the  subscription,  and  the  tax  Is  to  pay  the 
bonds. — Louisville  A:  N.  R.  Co.  v.  Commonwealth, 
(Ky.)  12  8.  W.  1U64. 

11.  Exemption  from  taxation  by  act  of  legisla- 
Mre  tor  good  consideration,  of  property  owned  or 
to  be  owned  by  a  railroad  company  or  its  succes- 
sors, attaches  to  the  property,  and  cannot  be  with- 
drawn tot  failure  to  taithfuUy  exerdse  corporate 
powers,  in  the  absence  of  provision  for  forfeiture. 
—International  &  O.  N.  Ry.  Ca  T.  State,  (Tax.)  U 
aw.  685. 

Lease  and  consolidation. 

18.  Acts  Mo.  1869,  p.  75,  §  1,  authorizes  railroad 
companies  whose  lines  connect  with  any  company 
organized  under  the  laws  of  an  adjoining  state  to 
consoUdata  the  stock,  making  one  company  of  the 
two.  Section  8  requires  that  the  agreement  be  ap- 
proved by  the  holders  of  a  majority  of  the  stock  in 
each  of  the  companies.  Section  8  authorizes  a  new 
corporate  name,  and  an  exchange  of  Uie  certificates 
of  stock  for  stock  In  the  new  company,  and  r»- 
quires  a  copy  of  the  agreement  and  resolutions  of 
consolidation  to  be  filed  with  the  state.  Section  4 
provides  that  the  new  company  shall  be  subject  to 
all  the  liabilities,  and  bound  by  all  the  obli^tions, 
of  the  company  within  the  state,  and  entiUed  to 
the  same  franchises  and  privileges.  Meld,  that 
the  former  corporation  was  dissolved,  wheu  oon- 
solidation  was  effected  under  the  act,  and  a  new 
one  was  formed;  and  since  Const  Mo.  1865,  art  11, 
1 16,  providing  that  no  property  should  be  exempt 
from  taxation,  with  certain  exceptions,  not  includ- 
ing that  of  nulroad  companies,  took  effect  before 
the  consolidation,  the  consolidated  company  could 
not  avail  Itself  within  the  state  of  an  exemption 
granted  by  the  charter  of  the  former  oorporation 
before  the  constitutional  provision  was  passed.— 
State  V.  Keokuk  &  W.  R.  Co.,  (Mo.)  18  8.  W.  290. 

18.  A  railroad,  by  ita  relations  to  other  roads, 
may  be  a  competing  line  with  a  road  with  which  it 
is  not  parallel,  and  does  not  connect,  within  the 
meaning  of  an  act  forbidding  it  to  consolidate  with 
a  competing  road.— East  Line  &  R.  R.  R.  Co.  T. 
State,  (Tex.)  12  8.  W.  690. 

Bonds  and  mortgages. 

14.  Act  Tenn.  March  15,  1881,  conferring  the 
power  to  mortgage  in  very  broad  terms,  and  ex- 
tending such  power  to  all  railroad  companies  then 
existing,  or  which  might  thereafter  oe  created, 
did  not  repeal  the  limitation  upon  the  power  con- 
tained In  Act  March  84, 1877,  there  being  no  te- 
pealing  provision  in  the  act,  and  no  such  repug- 
nancy oetween  the  two  acta  as  to  in^ly  a  repeal.— 
Frazier  v.  East  Tennessee,  V.  &  Q.  R.  Co.,  (Tenn.) 
18  &  W.  537. 

15.  Complainant,  an  engineer,  who  had  been  in 

iared,  entered  into  a  contract  with  the  company 
Or  the  settlement  of  his  claim  for  damages,  where- 
by the  company  was  to  pay  him  {90  per  month  for 
five  years,  complainant  to  do  such  work  in  the  com- 
pany's shops  as  he  should  be  called  upon  to  do,  and 
which  he  might  be  physically  able  to  do :  his  abilitv 
to  be  determined  by  a  certain  physician.  Held, 
that  the  sum  agreed  to  be  paid  complainant  was  In 
liquidation  of  his  claim  for  damages  for  personal 
injuries,  and  his  claim  therefor  was  a  lien  supe- 
rior to  a  mortgage  executed  by  the  company,  under 
Act  Tenn.  March  24, 1877,  prohibiting  railroad  com- 
panies from  making  any  mortgages  creating  liens 
superior  to  j  udgments  for  inj  ury  to  persons  or  prop- 
erty, incurred  in  the  operation  of  the  road  — Frazier 
V.  East  Tennessee,  V.  &  G.  R.  Co.,  (Tenn.)  18  & 
W.  637. 

16.  The  charter  of  the  E.  T.  &  V.  R.  C3o.  (Acts 
Tenn.  1847-48,  p.  195J  which  conferred  on  the 
company  power  to  mortgage,  for  the  purpose  of 
completing  Ita  road  and  equipping  it  with  every- 
thing necessary  to  give  It  full  operation,  did  not 
authorize  the  execution  of  bonds  and  mortgage 
for  an^  other  purpose  than  that  of  completing  and 
equipping  the  original  lines  authorized  by  the  char 
ter,  and  a  mortgage  executed  more  than  23  yean 
after  such  completion  and  equipment,  and  not  pur 
porting  or  shown  to  be  for  any  such  purpose,  or  K 
secure  the  renewal  of  bonds  originally  for  such 
purpose,  will  not  be  presumed  to  have  beeu  ex- 
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«outed  for  auoh  pnrpose.— Frasier  t.  BastTeniia*- 
■ee,  V.  &  G.  R.  Co.,  (Tenn.)  18  a  W.  B37. 

Foreolosnre  sale. 

17.  Om  foreclosure  sale  of  •  railroad,  the  prop- 
erty was  purchased  by  a  committee  of  the  holders 
of  the  bonds,  dalv  authorized  to  purchase  as  trus- 
tees for  the  creditors.  The  committee  bid  In  the 
corporate  property ;  a  small  part  of  the  price  being 
paid  in  cash,  the  remainder  In  bonds  of  the  com- 
pany, under  a  scheme  aepreed  upon  by  the  bond- 
nolders.  The  title  was  by  deed  and  decree  con- 
veyed to  the  purchasers,  who  organized  as  defend- 
ant corporation.  After  the  organization  the  prop- 
erty was  regularly  conveyed  to  the  new  corpora- 
tion by  the  holders  of  the  legal  title.  Held,  that 
defendant,  the  new  oorporation,  was  not  an  in- 
nocent purchaser,  as  against  complainant's  claim 
under  a  contract  entered  Into  with  the  old  com- 
pany.—Fraxiar  V.  Bast  Tennessee^  V.  &  G.  £.  Co., 
(Tenn.)  U  &  W.  SS7. 

Liability  for  negligence. 
'  18.  Under  Rev.  St.  Mo.  1679,  S  9121,  awarding  a 
penalty  for  the  death  of  any  person  from  the  neg- 
ligence of  "any  officer,  agent,  servant,  or  employe 
whilst  running  or  managing  any  locomotive,  car, 
or  train  of  cars, "  the  negligence  need  not  be  that 
of  the  superior  In  charge. — Bine  T.  Chicago  &  A. 
K.  Co.,  (Mo.)  12  B.  W.  64a 

19.  MilL  &  V.  Code  Tenn.  %  1298,  subsec.  8,  regu- 
lating railroad  signals,  provides  that "  on  approach- 
ing a  city  or  town  the  bell  or  whistle  snail  be 
sounded  when  the  train  is  at  the  distance  of  one 
mile,  and,  at  short  intervals,  until  it  reaches  the 
depot  or  station ;  and  on  leaving  a  town  or  city  the 
beU  or  whistle  shall  be  sounded  when  the  train 
starts,  and,  at  intervals,  until  it  has  left  the  cor- 
porate limits. "  Held,  that  the  word  "town  "  in  the 
first  part  of  the  section  includes  only  incorporated 
towns.— Webb  v.  East  Tennessee,  V.  &  O.  R.  Co., 
(Tenn.)  12  B.  W.  428. 

20.  As  plaintiff  was  about  to  drive  across  de- 
fendant's tracks,  after  having  exercised  due  care 
to  ascertain  the  approach  of  trains,  the  sudden  ap- 
proach of  a  train  wnlch  she  had  not  noticed  fright- 
ened her  horse,  in  consequence  of  which  she  was 
thrown  from  the  bu^gy.  Held,  that  an  instruc- 
tion that,  "if  the  train  was  running  at  a  rate  of 
speed  greater  than  that  limited  by  an  ordinance  of 
the  ciw,  and  in  excess  of  what  an  ordinarily  skill- 
ful and  prudent  man  engaged  in  the  business  would 
employ,  In  view  of  the  probable  danger  at  the 
crossing,  and  if,  in  consecjuence  of  this  speed,  the 
train  came  so  close  to  plaintiff's  horse  that  plain- 
tiff was  thrown  from  the  buggy  in  consequence  of 
the  horse  becoming  frightened,  and  plaintiff  did 
not  contribute  directly  to  her  injury,  tnen  defend- 
ant is  liable, "  is  correct.— Gulf,  C.  &  8.  F.  Ky.  Co. 
V.  Breitling,  (Tex.)  18  S.  W.  1121. 

21.  In  an  action  against  a  railroad  company 
for  the  killing  of  plaintiff's  son,  where,  under 
the  law,  recovery  could  be  had  only  incase  of  gross 
negligence,  a  charge  which  authorizes  the  jury  to 
believe  that  the  Injury  was  caused  by  the  gross 
negligence  of  the  company's  employes,  if  they 
could  have  avoided  It  by  the  use  of  "ordinary  care 
and  caution, "  is  fatally  defective.— Missouri  Paa 
Ry.  Co.  V.  Brown,  (Tex.)  12  8.  W.  1117. 

22.  Une  who  voluntarily  and  unnecessarily  halts 
his  team  near  a  railroad  track,  on  which  a  freight 
train  is  standing,  with  knowledge  that  they  are 
easily  frightened  at  the  noise  of  trains,  cannot  re- 
cover for  personal  injuries  sustained  by  reason  of 
the  team's  becoming  unmanageable  when  the  cus- 
tomary signals  for  starting  the  train  were  given. 
— Hargis  v.  St.  Louis,  A.  &  T.  Ry.  Co.,  (Tex.)  12  8. 
W.  953. 

Defective  crossings. 

28.  Where  the  evidence  shows  that  an  obstruo- 
tion  on  the  north  side  of  one  approach  to  a  railroad 
crossing  made  it  necessary  to  drive  close  to  the 
south  side,  and  that  on  the  south  side  ot  the  other 
approach,  which  was  not  in  line  with  the  former, 
but  swung  to  the  north,  tho  planks  extended  over 
the  embankment  about  18  Inches,  the  traveled 
track  being  only  about  a  foot  from  the  brink  over 
which  plaintiff  was  precipitated,  the  issue  as  to 


defeetiT*  oromlnff  la  properly  left  to  the  jury,  In 
an  action  for  the  injuries  caused  thereby. — Brown 
▼.  Hannibal  A;  St  J.  R.  Co.,  ^o.)  19  &  W.  655. 

24.  An  instraotion  that  it  was  defendant's  duty 
to  maintain  a  crossing  which  would  be"reasona 
bly  safe  and  convenient"  is  not  erroneous,  nor  a 
departure  from  a  petition  alleging  failure  to  main- 
tain "a  good  and  sufficient  crossing." — Brown  v. 
Hannibal  &  St.  J.  R.  Co.,  (Mo.)  12  S.  W.  665. 

95.  An  instruction  that  "it  is  not  sufficient  that 
the  crossing  is  so  constructed  that  it  is  possible  to 
safely  pass  over  it,  but  it  should  be  so  constructed 
and  maintained  in  such  condition  as  to  be  reasona- 
bly safe  and  convenient  for  publio  travel  by  per- 
sons exercising  ordinary  care, "  is  correct,  and  not 
argumentative.— Brown  v.  Hannibal  &  St.  J.  B. 
Co.,  (Mo.)  12  8.  W.  656. 

26.  An  instruction  that  the  crossing  should  be 
"reasonably  safe  and  convenient"  is  not  inconsist- 
ent with  one  that  it  should  be  "reasonably  safe. " 
—Brown  v.  Hannibal  &  Bt.  J.  R.  Co.,  (Mo.)  12  S. 
W.  665. 

27.  Where  a  railroad  company  maintains  a  road 
crossing.  Icnowing  that  such  road  is  in  common 
use  by  the  public,  it  is  liable  for  injuries  caused 
by  defective  construction  of  the  orossing,  though 
the  road  has  not  been  made  publio  by  law. — Mia- 
souri  Fao.  Ry.  Co.  v.  Bridges,  (Tax.)  19  8.  W.  210. 

Evidence. 

28.  Evidence  that  a  railway  company,  after  an 
accident,  put  a  light  at  the  place  of  we  accident,  is 
inadmissible  to  show  former  negligence.— Missouri 
Fac.  Ry.  Co.  v.  Hennessey,  (Tex.)  12  S.  W.  608. 

99.  In  an  action  against  a  railway  company  tor 
personal  injuriea,  where  the  faots  aileged  as  con- 
stituting neg[ligence  are  failure  to  ring  the  bell,  to 
whistle,  to  give  signals  to  stop  the  trun,  and  run- 
ning too  fast,  failure  of  defendant  to  have  a  light 
at  the  place  of  the  accident  when  it  occurred  can- 
not be  proven  to  show  the  company's  negligence. 
as  the  facts  constituting  the  cause  of  action  must 
be  clearly  stated,  and  the  evidence  confined  to  the 
allegations. — Missouri  Pao.  Ry.  Co.  v.  Hennessey, 
(Tex.)  19  S.  W.  608. 

Accidents  at  crossings. 

80.  The  fact  that  plaintiff  knew  of  the  detective 
condition  of  a  highway  crossing  over  defendant's 
railroad  track,  which  was  not  necessarily  danger- 
ous, and  attempted  to  drive  across  it  with  a  loaded 
wagon,  when  he  was  injured,  is  not  of  itself  con 
elusive  proof  of  contributory  negligence;  but  it  is 
tor  the  jury  to  determine,  uuder  all  the  circum- 
stances, whether  plaintiff  was  justified  in  attempt- 
ing to  cross  the  roadway  notwithstanding  the  de- 
fect, and  whether  iq  doing  so  he  used  due  care. — 
St.  Louis,  L  M.  &  B.  Ry.  Co.  y.  Box,  (Ark.)  IS  S. 
W.  757. 

81.  Deceased,  who  was  driving  four  unhitched 
horses,  riding  one  of  them,  approached  a  railway 
orossing  alon^  a  road  where  the  view  of  the  rail- 
way was  at  different  points  more  or  less  obstruct- 
ed, and  about  115  feet  from  the  crossing  stopped  to 
talk  with  some  men,  when  a  piwslng  train  fright- 
ened the  horses,  and  caused  them  to  run  away, 
whereby  deceased  was  killed.  The  men  with  whom 
he  was  talking  testified  that  they  heard  no  whistle. 
Other  witnesses  within  hearing  distance  heard  no 
whistle,  or  were  not  positive  that  it  was  at  the 
crossing.  Held,  in  an  action  against  the  railway 
company  tor  causing  deceased's  death,  that  con- 
tributoiy  negligence  was  not  to  be  presumed,  so  as 
to  justify  the  case  being  taken  from  the  lury. — 
Eskridge's  Ex'r  v.  Cincinnati,  N.  O.  &  T.  JP.  Ry. 
Co..  (Ky.)  12  S.  W.  580. 

32.  The  petition  stated  that  the  injury  was 
caused  by  defendant's  accommodation  train,  but, 
before  answer,  was  amended  by  changing  the 
allegation  to  the  express  train,  which  passed  be- 
fore the  accommodation.  Held,  that  it  was  proper 
to  refuse  to  allow  the  petition  to  be  amended,  aner 
the  jury  had  been  sworn  and  witnesses  had  testi- 
fied, so  as  to  state  as  at  first  that  tho  accommodation 
train  caused  the  injury. — Eskrid^^e's  Ex'r  v.  Cin- 
cinnati, N.  O.  &  T.  P.  ky.  Co.,  (Ky.)  12  S.  W.  680. 

38.  In  an  action  for  injuries  received  at  a  rail- 
road crossing,  where  it  is  charged  that  Uie  tridn 
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causiBg  the  injuries  did  not  whistle,  testimony  of 
a  witnesB  that  she  watched  the  trains  after  the 
accident,  and  only  ti  few  out  of  a  laive  number 
whistled,  and  that  trains  did  not  usually  whistle 
there,  is  inadmissible. — Eskridge's  Ez'r  v.  Cincin- 
nati, N.  O.  &  T.  P.  Ry.  Co.,  (Ky.)  12  B.  W.  580. 

34.  Rev.  St.  Tex.  1879,  art.  4232,  imposes  a  pen- 
alty on  a  railroad  company  for  the  failure  to  ring 
tbe  bell  or  blow  the  whistle  at  road  and  street 
cro8sins;s,  and  provides  that  the  company  shall  be 
liable  for  all  damages  sustained  by  reason  of  such 
neglect.  Meld,  tbat  a  charge  to  the  effect  that  the 
failure  to  comply  with  these  requirements  at  a 
crossing  at  which  plaintiff  was  injured  was  prima 
facie  evidence  of  negligence,  making  the  company 
liable  for  the  injury  if  it  occurred  without  any  fault 
of  plaintiff,  is  correct.— Gulf,  C.  &  S.  F.  Ry.  Co.  V. 
Breitling,  (Tez.)  12  &  W.  1121. 

Liability  for  negligence — Injuries  to  per- 
sons on  track. 

35.  As  defendant's  train  was  coming  towards  a 
small  town,  the  houses  of  which  were  on  either 
side  of  the  track,  and  while  some  distance  from 
the  depot,  part  of  the  train  was  detached,  the  en- 
gine and  some  of  the  cars  running  on  ahead  and 
passing  the  depot,  while  the  detached  portion  was 
allowed  to  come  on  more  slowly  down  the  grade, 
with  no  lights  in  front,  no  bell  or  other  signal  to 
announce  Us  approach,  and  no  one  to  look  out  for 
persons  on  the  track.  The  night  was  dark,  and 
plaintiff's  intestate,  after  having  seen  the  engine 
with  cars  attached  to  It  pass  by,  started  across 
the  track,  though  not  at  a  public  crossing,  and  was 
run  over  by  the  rear  portion  of  the  train  and  killed. 
Held,  that  the  detaching  of  part  of  the  train,  and 
allowing  It  to  run  into  the  town  in  such  a  manner, 
was  SHOD  a  departure  from  defendant's  duty  to  tbe 
public  as  to  entitle  plaintiff  to  reoover,  though  his 
Intestate  was  a  technical  tresoasser. — Conley  t. 
Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.,  (Ky.)  18  &  W. 
104, 

88.  Tbe  conrt  charged  that  "If  the  ]nry  find  the 
employes  on  the  train  failed  to  ring  the  bell  and 
blow  the  whistle,  and  that  tbe  train  was  running 
at  a  high  rate  of  speed,  and  tbat  deceased  knew,  or 
by  the  reasonable  use  of  his  eyes  might  have 
known,  of  the  approaching  train,  and  its  danger, 
and  did  step  upon  the  track  in  front  of  the  ap- 
proaching train,  and  so  near  to  it  that  it  was  im- 
possible, Dy  the  nse  of  any  effort,  to  atop  the  train, 
and  prevent  it  running  upon  him,  the  jury  will  find 
for  defendant, "  Held,  that  the  Instmotion  was 
erroneous,  as  It  required  the  defendant's  employee 
to  exercise  a  degree  of  care  greater  than  ordinary. 
—International  &  O.  N.  R.  Co.T.  McDonald,  (Tez.) 
12  8.  W.  860. 

87.  In  an  action  for  killing  plaintiff's  son  the 
complaint  alleged  that  deceased  was  thrown  from 
a  freight  train  by  defendant's  servants  and  sus- 
tained injuries  from  which  he  died.    Held,  that 

?>latntiff  must  prove  that  deceased  was  thrown 
rom  defendant's  train:  and  there  can  be  no  re- 
covery for  his  having  been  run  over  by  another 
train,  without  an  amendment  stating  that  as  a 
a  canse  of  action.— Brown  v.  St.  Louis,  L  H.  &  Ek 
Ry.  Co.,  (Ark.)  12  S.  W.  203. 

88.  la  an  action  for  killing  plaintiffs  son,  tbe 
complaint  alleged  that  deceased  was  thrown  from 
a  freight  train,  by  defendant's  servants,  and  sus- 
tained injuries  from  which  he  died.  It  appeared 
that  deceased  fell  upon  the  track  and  was  struck 
by  a  passenger  train.  The  conrt  refused  to  charge 
that  the  jury  should  find  for  plaintiff  if  they  be- 
lieved that  defendant's  agents  in  charge  of  such 
passenger  train,  by  reasonable  care  and  watchful 
ness,  might  have  discovered  the  perilous  position 
of  deceased  in  time  to  avoid  tbe  accident,  although 
he  were  a  trespasser.  Held,  that  such  refusal  is 
proper,  as  a  railroad  company  is  not  liable  to  a 
trespasser  for  its  agents'  negligence  in  failing  to 
discover  him,  and  as  the  instruction  was  not  re- 
sponsive to  the  cause  of  action  stated  in  the  com- 

?ilaini.— Brown  v.  St.  Louis,  L  H.  &  S.  Ry.  Co., 
Ark.)  12  B.  W.  203. 

89.  Deceased,  going  from  the  street  towards  a 
depot  600  feet  distant,  walked  on  the  main  track  60 
feet  to  a  switch,  and  then  on  a  side  track,  on  which, 


some  distanoe  ahead,  some  cars  were  staodisg. 
An  engine  returning,  cab  foremost,  from  a  coal 
shaft  was  then  from  90  to  150  feet  away.  The  en- 
gineer could  have  seen  deceased  while  on  the  main 
track,  and  the  fireman,  being  on  top  of  the  tender 
breaking  coal,  oould  have  seen  him  at  any  time. 
The  switch  was  open,  and  deceased  was  run  over 
about  100  feet  from  it.  Held  that,  as  employes 
would  naturally  be  watchful  near  a  depot,  and  as 
the  fireman  would  naturally  be  on  the  watch  not  to 
collide  with  cars  which  had  shortly  before  been 
left  on  the  side  track,  there  was  evidence  tending 
to  show  that  the  engineer  and  fireman,  who  were 
not  called  as  witnesses,  knew  that  deceased  was 
on  tbe  track  in  time  to  have  avoided  the  accident 
— Rine  V.  Chicago  &  A.  R.  Co.,  (Mo.)  12  S.  W.  6ia 

40.  A  person  cannot  reoover  for  injuries  re- 
ceived by  ceing  struck  by  an  engine  while  watking 
on  the  ends  of  the  ties  on  a  railroad  track  on  a 
stormy  night,  with  his  hat  pulled  over  bis  eyes, 
and  "  looking  straight  down.  "—Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  York,  (TexJ  12  8.  W.  68.» 

41.  Where  there  is  no  evidence  that  tbe  engi- 
neer saw  plaintiff  in  time  to  avofd  the  injury,  an 
instruction  that  if  the  engineer  made  no  effort  to 
stop  the  engine,  and  gave  no  warning,  the  defend- 
ant was  liaole,  is  error.— Oult,  C.  &  8.  F,  Ry.  Co. 
V.  York,  (Tex.)  12  S.  W.  68. 

Stook-killlng  oases. 

43.  Where  a  railroad  company  permits  cotton 
seed  to  accumulate  on  or  about  its  track,  it  is  un- 
der obligation  to  maintain  reasonable  care  to  pre- 
vent injury  to  stock  attracted  thereby.- Little 
Rock  &  F.  8.  Ry.  Co.  v.  Dick,  (Ark.)  13  8.  W.  785. 

is.  Where  stock  is  killed  by  a  train  while  eating 
such  seed,  scattered  near  tbe  track,  the  burden  is 
upon  the  railroad  company  to  overcome  tbe  prlmn 
facie  case  of  negligence  made  by  the  killing,  by 
showing  that  its  servants  bad  used  reasonable  care 
to  avert  the  injury.— Little  Rock  &  F.  S.  Ry.  Co. 
T.  Dick,  (Ark.)  13  &  W.  785. 

44.  Gen.  St.  Ely.  o.  67,  i  3,  providing  that  if 
cattle  shall  be  killed  on  the  track  of  a  railroad 
oompanv  adjoining  lands  belonging  to  or  in  the 
occupation  of  the  owner  of  the  cattle,  who  has  not 
received  compensation  for  fencing  the  land,  the 
losa  shall  be  divided  between  the  railroad  and  tbe 
owner  of  the  cattle,  is  not  unconstitutional  as  de- 
priving defendant  of  its  property  by  fixing  upon  It 
liabilities  not  imposed  on  other  citizens,  as  the 
same  liability  is  imposed  upon  all  such  corpora- 
tions for  the  protection  of  person  and  property,  in 
consideration  of  the  exclusive  or  extraordinary 
privileges  granted  them.— Louisville  &  N.  R.  Co. 
Y.  Belcher,  (Ky.)  18  8.  W.  195. 

45.  Tbe  extent  of  tbe  duty  of  a  railroad  com- 
pany as  to  stock  on  its  track  i»  tbat  the  engineer 
shall  use  reasonable  care,  after  the  stock  is  dis- 
covered by  him,  to  prevent  Injury  to  It,  and  it  Is 
urror  to  charge  that  it  la  negUgenoe  for  a  rait 
road  company  to  fail  to  keep  a  lookout  for  stock.— 
Memphis  &  L.  Ry.  Ca  v.  Kerr  (Ark.)  18  S.  W.329. 

46.  Gen.  St.  Ky.  a  57,  S  3,  provides  that  if  cattle 
shall  be  killed  on  the  track  of  a  railroad  company 
"adjoining  lands  belonging  to  or  in  the  occupation 
of  the  owner  of  the  cattle,  who  has  not  received 
compensation  for  fencing  the  land  along  said  road,  ■ 
the  loss  shall  be  divided  between  tbe  railroad  and 
the  owner  of  tbe  cattle.  Held,  that  tbe  occupant 
of  lands  can  recover,  under  this  statute,  only  when 
neither  he  nor  the  owner  has  been  compensated  for 
fencing,  and  his  complaint  must  allege  failure  to 
compensate  either.— Louisville  &  N.  R.  Co.  ▼.  Bel- 
cher, (Ky.)  13  S.  W.  196. 

Fires. 

47.  In  an  aotlon  for  tbe  destruction  of  graaa  on 
plaintiff's  land  by  fire,  evidence  that  plaintiirs 
husband  bought  the  land  and  received  a  deed  there- 
for; that  part  of  the  purchase  money  was  paid  be- 
fore and  tbe  balance  by  plaintiff  after  his  death; 
and  that,  by  the  husband's  will,  duly  probated, 
whatever  title  he  bad  passed  to  her, — shows  a  suffi- 
cient title  In  plaintiff  to  maintain  the  action,  in 
the  absence  of  rebutting  evidence;  and  the  failura 
of  the  court  to  submit  an  issue  as  to  title  is  not 
prejudicial,  especially  where  defendant  dote  not 
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reqnest  a  charge  thereon.— Ft.  Worth  ie  S.  O.K. 
Co.  V.  Wallace,  (Tex.)  12  S.  W.  237. 

4S.  In  an  action  against  a  railway  company  for 
negligently  allowing  fire  to  escape  from  Its  train, 
whereby  certain  posts  ol  plalntlit  were  burned, 
which  he  had  placed  on  defendant's  right  of  wa^v 
without  the  authority  of  defendant,  but  where  it 
was  the  custom  to  place  freight  for  shipment  over 
defendant's  railway  on  the  right  of  war  with  '*a 
aoquieecence,  plain  tilt  was  not  guil^  of  contribu- 
tory negligence.— Gulf,  C.  A  B.  F.  By.  Co.  v.  Mc- 
Lean, (Tex.)  la  8.  W.  848. 

4V.  Where  the  court  finds  that  the  fire  escaped 
from  defendant's  train,  which  had  stopped  opposite 
the  posts,  by  reason  of  defendant's  negligence,  and 
that  by  defendant's  negligence  a  large  quantity  of 
bark  had  been  allowed  to  accumulate  in  that  place, 
by  which  the  fire  was  communicated  to  the  posts, 
«nd  that  plaintiff  was  not  guil^  of  negligence  in 
placing  the  posts  on  the  right  of  way,  it  is  the  pro- 
Tinoe  of  the  court  to  say  that  plaintiff  was  not 
guilty  of  contributory  negligence.— Gulf,  C.  &  S. 
F.  Ry.  Co.  V.  McLean,  (Tex.)  13  S.  W.  848. 

BO.  In  an  action  for  setting  a  fire  by  a  rail- 
Toau  company,  a  charge  as  to  diligence  in  keep- 
ing the  right  of  way  "free  from  combustible  grass 
and  weeds"  is  not  erroneous,  as  omitting  other 
material  shown  to  be  near  the  track,  where  an- 
other part  of  the  charge  instructs  that  it  is  the 
■duty  of  railroad  companies  to  "prevent the  accumu- 
lation of  combustible  material  along  the  right  of 
vay. "— Kost  t.  Missouri  Pao.  Ry.  Co.,  (Tex.)  18  a 
W.  1181. 

61.  A  charge  that  railroad  companies  are  to  use 
«uch  diligence  in  keeping  the  right  of  way  free 
from  combustible  material  asprudent  and  cautious 
"persons"  would  under  like  circumstances.  Is  not 
erroneous  where  negligence  In  a  railroad  company 
is  Refined  to  be  the  absence  of  such  care  as  prudent, 
cautious,  and  skillful  "railroad  men"  would  use 
under  similar  oircumstanoes.  —  Rost  T.  Missouri 
Pao.  Ry.  Co.,  (Tex.)  13  S.  W.  1131. 

53.  A  charge  that  railroad  companies  are  notln- 
•urers  against  loss  by  sparks,  and  that  all  that  is  re- 

auired  in  attempts  to  prevent  burning  by  sparks  is 
lat  they  use  tne  best-known  spark-arresters,  is 
not  erroneous,  as  omitting  their  duty  to  prevent 
burning  from  cinders,  coals,  and  other  kinds  of 
fire,  where  the  jury  are  also  told  that  they  are  to 
use  the  best  appliances  "for  lessening  the  damage 
from  sparks,  cmders,  and  coals.  "—Host  T.  Missouri 
Paa  Ry.  Co.,  (Tex.)  13  S.  W.  1181. 

68.  Omission  to  charge  as  to  negligence  of  sec- 
-donmen  in  going  to  dinner  without  attempting  to 
put  out  the  fire,  though  seeing  it  soon  after  the 
train  passed,  is  not  error,  where  no  such  charge 
is   requested,  and  the  only  negligence  charged  In 
the  petition  is  failure  to  provide  proper  appliances, 
peTmitUng  accumulation  of  dry  material,  and  in- 
-efllcienOT  of  the  servants  operating  the  engine. — 
Kost  V.  Missouri  Pac.  Ry.  Co.,  (Tex.)  13  S.  W.  1181. 
64.  In  an  action  tor  the  destruction  of  grass  by 
-tre  alleged  to  have  been  communicated  from  de- 
fendant's engines,  an  instruction  that  if  defend- 
«nt'8  engines  emitted  sparks  which  ignited  the 
Krass,  if  any,  on  defendant's  right  of  way,  and 
that,  if  anv  grass  or  fence  on  pluntUTs  property 
was  thereby  burned,  the  jury  shall  find  for  plain- 
tiff,  without  Instructing  as  to  due  care,  is  not 
jpround  for  reversal,  where  defendant  has  adduced 
no  evidence  of  necessary  care  on  its  part,  and  there 
-was  evidence  that  the  fire  was  caused  by  the  sparks 
from  defendant's  engines,  and  that  defendant  had 
permitted  Inflammable  material  to  accumulate  on 
its  right  of  way.— Ft.  Worth  &  N.  O.  R.  Co.  v. 
Wallaoe,  (Tex.)  13  S.  W.  837. 


RAPR 
Indictment. 

1.  It  Is  proper  to  join  In  an  indictment  a  count 
■charging  an  assault  with  intent  to  rape  and  one 
■ebarglng  an  attempt  to  rape.— Reagan  v.  State, 
(Tex.)  13  S.  W.  601. 

3.  Under  Fen.  Code  Tex.  art.  538,  defining  rape 
as  "the  carnal  knowledge  of  a  woman  without  her 
consent,  obtained  by  force,  threats,  or  fraud," 


where  It  la  alleged  that  the  attempt  was  made  by 
threats  only,  it  Is  not  necessary  to  allege  further 
that  the  threats  were  directed  against  the  person 
of  the  prosecutrix. — Reagan  v.  State,  (Tex.)  18  S. 
W.  601. 

S.  It  iB.uot  necessary  to  a  conviction  for  at- 
tempt to  rape  that  the  indictment  be  for  rape.— 
Reagan  v.  State,  (Tex.)  13  B.  W.  601. 

Evidenoe. 

4.  The  evidenoe  showed  that  prosecutrix, 
while  mentally  weak,  was  not  insane,  but  was 
able  to  attend  to  her  household  duties.  About 
dark  defendant  entered  her  house,  dragged  her 
out,  despite  her  resistance  and  protests,  placed 
her  in  a  wagon,  whicb  was  driven  by  another  man, 
lay  down  with  her,  and  covered  her  and  himself 
up  with  a  tarpaulin.  After  driving  for  some  time, 
they  stopped  at  a  saloon  about  two  hours,  prose 
outrix  remaining  in  the  wagon  in  a  state  of  ap 
parent  unconsciousness.  Defendant  then  had  in 
teroourse  wlUt  her.  She  appeared  during  all  the 
time  to  be  dazed,  and  she  was  In  an  advanced 
stage  of  pregnancy.  After  delivery  she  became 
insane,  and  benoe  unable  to  testify.  Held  that, 
though  it  did  not  appear  that  she  resisted  or 
that  force  was  used  when  intercourse  was  effected, 
the  evidence  showed  want  of  her  consent;  aa  re- 
sistanoe  and  force  are  only  facts  bearing  on  the 
question  of  consent,  and,  in  oaae  of  mental  weak- 
ness, less  evidenoe  of  want  of  consent  is  necessary 
than  where  the  female  is  of  sound  mind. — State  v. 
Cunningham,  (Mo.)  13  B.  W.  876. 

Batifloatlon. 

Of  agent's  acts,  see  Principal  and  Agent,  1. 


BECETVEBS. 

Appointment. 

1.  Key.  St.  Tex.  art  1108,  {  31,  provides  tliat 
suits  against  railroad  corporations  may  be  brought 
in  any  county  in  which  the  railroad  extends  or  is 
operated.  Act  April  2,  1887,  provides  that  if  the 
property  sought  to  be  put  into  the  hands  of  a  re- 
ceiver is  a  corporation  whose  property  lies  within 
the  state,  the  suit  to  "have  a  receiver  appointed 
shall  be  brought  in  this  state  in  the  county  where 
the  principal  office  of  said  corporation  is  located. " 
Held,  that  the  district  court  of  S.  county,  through 
which  Iftxe  road  of  a  railroad  corporation  extended, 
had  authority  to  appoint  a  receiver  for  such  corpo- 
ration, though  the  principal  office  of  the  oorpora- 
tion  was  in  A.  oounty.— Bonner  v.  Heame,  (Tex.) 
12  a  W.  88. 

2.  G.  brought  an  action  in  debt  against  a  rail- 
road corporation  In  S.  county.  A  stockholder  in- 
tervened, and  asked  the  appointment  of  a  receiver. 
Persons  claiming  to  be  creditors  also  Intervened, 
and  asked  for  a  receiver.  On  the  application  of 
the  stockholder  a  receiver  was  appointed.  O.  ob- 
tained  judgment.  The  intervening  stockholder 
withdrew  its  plea  of  intervention,  and  on  motion 
of  G.  the  receiver  was  oonUnued.  Pending  this 
litigation  an  application  for  a  receiver  was  made  in 
the  district  court  of  another  county.  Held,  that 
the  jurisdiction  of  the  court  of  8.  oounty  dated 
from  the  first  application,  and  the  receiver's  au- 
thoritv  was  derived  from  his  first  appointment,  and 
the  withdrawal  of  the  Intervening  stockholder  did 
not  vacate  the  reoeiverahlp,  but  it  continued  on  ap- 

SUcation  of  the  plalntlit.- Bonner  v.  Heame,  (Tex.) 
J  a  W.  88. 
8.  If  such  proceedings  were  erroneous,  they 
were  not  void,  and  the  possession  of  the  receiver 
is  legal,  and  he  cannot  be  dispossessed  at  the  suit 
of  another  receiver  appointed  afterwards  by  an- 
other court  of  co-ordinate  jurisdiction.— Bonner  v. 
Hearne,  (Tex.)  18  8.  W.  88. 

4.  Acts  Tex.  1887,  p.  180,  $  8,  providing  fortha 
appointment  of  a  receiver  where  a  corporation  haa 
been  dissolved  or  has  forfeited  its  corporate  rights, 
is  not  unconstitutional,  and  the  stockholders  and 
lienholders  need  not  be  before  the  oourt. —  East 
Line  &  R.  R.  B.  Co.  v.  State,  (Tex.)  13  B.  W.  690 
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Liabilities. 

5.  A  receiver  appointed  In  an  attachment  suit 
begun  la  the  common  pleas  and  transferred  to  the 
circuit  court  of  another  county,  becomes  an  offi- 
cer of  the  latter  court,  and  for  disobedience  to  its  or- 
ders to  account,  is  liable  to  be  punished  by  it  for 
contempt.— In  re  Haley,  (Ho.)  18  B.  W.  607. 

Sales. 

6.  The  conrt  may  oorrect  a  mistake  In  the  com- 

gutation  of  the  amount  of  a  receiver's  sale,  which 
I  apparent  on  the  record  and  papers.— Bryan  & 
Brown  Shoe  (3o.  t.  Block,  (Ark.)  12  8.  W.  1078. 

BECEIVINa  STOLEN  GOODS. 

What  oonstitutes. 

1.  Where  one  partner,  wlthont  his  copartner's 
knowledge,  receives  stolen  goods,  knowing  them 
to  be  btolen,  and  his  copartner,  afterwards  learning 
of  the  theft,  takes  charge  of  them,  both  are  guilty 
Of  receiving  stolen  goods. — Sanderson  ▼.  Common- 
wealth, (Ky.)  la  S.  W.  188. 

5.  An  instruction  that  if  the  person  who  stole 
the  property  placed  it  in  defendant's  house  for 
him,  and  defendant  knowing  it  to  be  stolen,  and 
placed  there  for  him,  took  control  of  it  to  fraudu- 
lently deprive  the  owner  of  his  property,  this  was 
io  law  a  felonions  receiving  oi  the  property,  is 
oorrect— Sanderson  t.  Commonwealth,  IKy.)  U  8. 
W.  186. 

Indictment. 

8.  Pen.  Code  Tex.  art.  12*,  defines  "theft^  as 
the  fraudulent  taking  of  property  belonging  to  an- 
other from  his  possession,  or  from  the  possession 
of  some  one  holding  the  same  for  him.  Article  720 
declares  that  "possession"  is  constituted  "by  the 
exercise  of  actual  control,  care,  or  management  of 
the  property,  whether  the  same  be  lawful  or  not. " 
Held  that,  in  an  indictment  for  receiving  stolen 
property  which  belonged  to  an  express  company, 
It  is  sufficient  to  lay  the  possession  in  the  agent 
who  had,  at  the  time  it  was  taken,  "the  actual  con- 
trol, care,  and  management  of  it. "— Aroia  t.  State, 
(Tex.)  13  a.  W.  B99. 

4.  An  indictment  charged  that  the  aocnsed 
"did  then  and  there  trandulently  receive  from  Had 
White,  •  •  •  and  did  fraudulently  conoeaL 
certain  property,  to-wit,  1450  in  money,  •  •  • 
the  same  being  the  property  of  Gtoo.  Uiller,  which 
said  property  bad  been  theretofore  acquired  by  an- 
other, in  such  manner  as  that  the  acquisition 
thereof  comes  within  the  meaning  of  the  term 
'theft;'  and  the  said  John  Moore  then  and  there 
received  and  concealed  the  said  property,  wel' 
knowing  the  same  to  have  been  so  acquired, 
against  the  peace  and  dignity,"  etc.  Seld  suffi- 
cient to  charge  the  offense  of  fraudulently  receiv- 
ing and  concealing  stolen  property.  —  Hoora  v. 
State,  (Tex.)  IS  &  W.  407. 
Instructions. 

6.  It  is  error  for  the  court  to  submit  the  law 
with  regard  to  theft  of  property  under  the  value 
of  tao,  where  the  proof  raises  no  such  iaane.— Moore 
v.  State,  (Tex.)  li  S.  W.  407. 

Heconvention. 

See  Set-Off  and  Counter-Claim. 

BECOBDS. 

On  appeal,  see  Appeal,  28,  84. 

Reoordlng  of  deed,  see  Deed,  4. 

mortgages,  see  Chattel  Mnrtgages,  6-B. 

What  entitled  to  record. 

A  writing,  authenticated  as  a  deed,  which 
recites  that  "there  is  due  E.  Boon  from  me  an  in- 
terest in"  certain  lands,  is  entitled  to  record  in 
Texas.— Chamberlain  v.  Boon,  (Tex.)  18  S.  W.  727. 

Bedemptlon. 

From  attachment  .sale,  sue  Attaclitaent,  10. 
liens,  see  Af  r;rt</(t{/('«,  14,  15. 
tax-sale,  see  TanUlon,  19,  20. 


Beformatioii  of  Ctontraots. 

See  EquUu,  i>-i4. 

BEFOBMATOBIES. 

Officers — Election. 

Act  Ky.  1860,  amending  Aot  March  9,  ISBB. 

firovided  for  the  election  by  the  general  council  of 
he  city  of  Iionisville  of  a  board  of  nine  managers 
for  the  Louisville  Industrial  School  of  Reform,  who 
were  to  divide  themselves  into  three  classes,  to 
hold,  respectively,  one,  two,  and  Uuee  years. 
Three  new  managers  were  to  be  elected  anaoaily 
thereafter.  The  original  aot  provided  that  on  fail- 
ure to  elect  at  the  regular  time  the  managers 
should  hold  over  "  until  a  new  election. "  The  gen- 
eral council,  as  a  condition  of  the  grant  of  land  to 
the  instituuon,  whloh  is  entirely  supported  by 
municipal  taxation,  was  also  given  a  supervisoiy 
power  over  it.  Held  that  where,  by  reason 
of  a  failut«  to  hold  an  election  for  four  years, 
the  terms  of  idl  the  managers  have  expired,  and 
all  are  holding  over,  the  general  council  has  the 
right  to  elect  an  entirely  new  board. — Louisville 
Industrial  School  of  Reform  v.  Ci^  of  Liouisville, 
(K^.)  18  &  W.  710. 

Rehearlng>. 

See  Appeal,  85,  80. 

BELEASE  ASTD  DISOHABOR 

Evidence. 

In  an  action  against  a  railroad  company  for 
personal  injuries,  d^endant  pleaded  a  release  of 
damagea.  The  replication  denied  the  execution  of 
the  release,  and  a  special  answer  averred  that  if 
plaintiff  signed  it  he  did  so  when  under  the  influ- 
ence of  liquor  furnished  by  defendant's  agents. 
The  testimony  of  the  subscribing  witness  to  the 
release,  and  other*,  was  to  the  effect  that  plain- 
tiff signed  it  after  having  been  told  to  read  it, 
•nd  after  ttaving  looked  over  it  with  the  appear- 
ance of  reading  It;  that  he  acknowledged  having 
"signed  it  for  the  purpose  therein  stated;"  and 
that  he  was  not  intoxicated  when  he  aigned  it. 
Flaintiff  testified  that  the  signature  looked  like 
his,  but  that  he  had  no  recollection  of  tiaving 
signed  the  instrument,  or  of  having  seen  it  until  It 
was  filed  with  the  papers  in  the  case.  Meld,  that 
the  evidence  did  not  authorize  an  instruction  that 
if  plaintiff  signed  the  release  when  he  was  so 
drunk  that  be  did  not  know  what  he  was  doing,  or 
withoutan  opportunity  to  understand  ita  terms,  it 
would  not  bind  him.— Houston  &  T.  O.  B.  Ca  v. 
Tiemey,  (Tex.)  18  S.  W.  586. 

Bent. 

See  Lanenord  and  Tenant,  8,  S. 


See  Statute*,  9. 


Bepeal. 


BEPLEVIN. 

When  lies. 

,  1.  The  o?vner  of  personal  property  seized  vm- 
der  an  attachment  against  the  property  of  another 
may  maintain  replevin  against  the  olBcer  having 
such  propertv  In  possession. — Willis  v.  Reinhardt, 
(Ark.)  12  S.  W.  241. 

2.  A  mortgagee  of  ootton  cannot  maintain  re- 
plevin for  any  particular  lot  of  such  ootton,  where- 
he  is  only  an  owner  in  common  with  defendant,  as 
replevin  cannot  be  resorted  to  as  a  means  of  parti- 
I  tioning  property  held  in  common. — ^Titaworth  v. 
Frauenthal,  (Ark.)  12  a  W.  498. 

Affidavit — Variance. 

S.  Where  an  affidavit  for  the  replevin  of  a 
mare  describes  her  as  a  blazed  faced,  cream-col- 
ored mare  eight  or  nine  years  old,  while  she  is 
described  in  a  mortgage  of  record  to  ulalntlff  as  a 
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oream-colored  mare  aeven  jraars  old,  the  varianoo 
is  immaterlaL— King  Y.  Connevey,  (Ark.)  12  S.  W. 

30S. 

Defenses. 

4.  Defendant  in  replevin  for  cattle  X>j  the  al- 
leged purchasers  from  his  judgment  debtor  hav- 
ing relied  as  a  defense  solely  on  his  alleged  right 
to  subject  the  cattle  to  payment  of  his  judgment 
against  the  company,  he  is  not  in  a  position  to  in- 
voke the  doctrines  applicable  to  the  right  of  cred- 
itors to  share  equally  lu  the  assets  of  an  Insolvent 
corporation.— Irfmg  v.  Daoghertjr,  (Tex.)  12  B.  W. 
80. 

Fraotloe. 

6.  Under  Rev.  Bt  Tex.  arts.  4838, 48S4,  requir- 
ing that  the  issues  in  a  suit  to  try  the  right  to 
property  shall  be  made  in  writing  by  direction  of 
the  court,  and  consist  ot  a  statement  of  the  anthor- 
ity  by  -which  the  plaintiff  seeks  to  subject  the 
property  levied  on  to  his  writ,  and  of  the  nature 
of  defendant's  claim,  it  is  error  to  submit  ques- 
tions of  estoppel  to  the  jury,  where  no  facts  con- 
stituting such  a  defense  are  set  up  in  defendant's 
(datln.— Scarbrough  v.  Alcorn,  (Tex.)  12  S.  W.  72. 

Erldence. 

6.  A  cattle  company  executed  a  bill  of  sale  to 
D.  for  an  undivided  interest  of  663  cattle  of  a 
particular  brand  in  its 'herd.  R.  was  also  enti- 
tled to  receive  a  number  of  cattle,  of  no  specified 
brand,  from  the  company.  D.  and  R.  authorized 
B.  to  receive  the  cattle  for  them.  He  received 
471  head  without  designating  which  were  for  D. 
and  which  were  for  R.,  intending  to  divide  them 
afterwards.  They  were  then  seized  under  execu- 
tion in  favor  of  a  creditor  of  the  company,  and  the 
sheriff  put  with  them  other  cattle  belonging  to  the 
company,  and  levied  on  at  the  same  time,  making 
a  total  of  &19  head.  It  was  then  agreed  between 
the  company  and  D.  and  R.  that  they  should  ac- 
cept these  649  as  part  of  the  cattle  conti-acted  to 
them.  Some  of  these  were  of  the  brand  called  for 
by  the  bill  of  sale,  but  some  were  of  other  brands. 
The  execution  Levy  was  afterwards  vacated.  In 
an  action  by  D.  and  R.  to  recover  the  649  head,  held, 
that  the  bill  of  sale  to  D.  was  admissible  as  a  link 
in  his  tiUe.— Lang  v.  Daugherty,  CXex.)  13  8.  W. 
29. 

7.  Plaintiffs'  agreement  to  acoept  the  649  head 
leTied  on  having  been  made  withw.,  it  was  proper 
to  admit  in  evidence  a  bill  of  sale  made  before  the 
levy,  by  which  the  company  sold  all  its  cattle  to 
W.,  with  reservations  in  favor  of  plaintUIs.— tAng 
T.  Daugherty,  (Tex.)  12  S.  W.  29. 

8.  Defendant  In  replevin,  tne  execution  cred- 
itor of  plaintiffs'  vendor,  having  alleged  that  the 
sales  under  which  plaintiffs  claimed  were  made  as 
illegal  preferences,  and  with  intent  to  defraud  oth- 
er creditors  of  the  company,  testimony  was  prop- 
erly admitted  that  at  the  time  plaintiffs  accepted 
cattle  in  payment  of  their  claims  an  offer  of  settle- 
ment on  the  same  terms  was  made  to  all  other 
creditors,  and  particularly  to  defendant,  and  that 
be  advised  the  other  creditors  to  take  as  many  cat- 
tle at  that  rate  as  they  oould  get,  but  refused  to 
accept  anything  but  cash  for  his  own  claim.— Lang 
V.  Daugherty,  (Tex.)  12  8.  W.  29. 

9.  In  replevin,  where  defendant  does  not  deny 

glaintiff's  title  to  the  property  in  dispute,  but  al- 
)ges  that  he  entered  into  an  agreement  with  plain- 
tiff that  defendant  should  sell  it,  and  out  of  the 
proceeds  pay  the  balance  of  an  account  which 
plaintiff  owed  him,  the  burden  is  on  defendant  to 
prove  the  aereemeai. — Crenshaw  t.  Bradley,  (Ark.) 
13  B.  W.  678. 

Judgment. 

10.  Under  Civil  Code  Ky.  §  888,  providing  that, 
where  property  obtained  by  an  order  of  delivery  is 
adjudged  to  belong  to  defendant  from  whom  taken 
by  the  order,  the  judgment  shall  be  in  the  alternar 
tive,  with  the  right  on  part  of  plaintiff  to  return 
the  property  or  pay  its  value,  a  judgment  in  favor 
of  a  defendant  for'the  value  is  erroneous.— Reed  v. 
King,  (Ky.)  12  8.  W.  772. 

11.  In  a  suit  for  the  recovery  of  cattle,  a  judg- 
ment for  a  sum  of  money  equal  to  the  number  of 


catUe,  multiplied  by  their  value  per  head  as  found 
by  the  evidence,  and  also  providing  for  their  re- 
turn to  plaintilb,  to  be  oredited  on  the  judgment 
at  the  same  value  per  head,  is  in  effect  a  judgment 
for  the  return  of  the  cattle  or  their  value.— Lang  v. 
Daugherty,  (Tex.)  13  B.  W.  39. 

Bonds. 

13.  The  solvency  of  plaintiff  in  replevin  suit 
does  not  dispense  with  the  necessit^f  or  one  or  more 
sureties  on  the  bond.— Wilson  v.  Williams,  (Ark.) 
13  S.  W.  78« 

Judgment  in  actions  on. 

18.  The  court  has  no  power,  in  a  replevin  suit, 
to  render  judgment  on  a  bond  given  by  one  not  then 
connected  with  the  suit,  but  subsequently  made  a 
party  defendant  as  a  oo-trespasser,  conditioned  for 
the  return  of  tbe  property  '''by  the  defendant, " — a 
form  of  bond  not  known  to  the  law. — Lang  v. 
Daugherty,  (Tex.)  12  8.  W.  39. 

14.  In  an  action  to  subjeot  property  in  B.'s 
hands  to  the  payment  of  J.'s  debts,  it  appeared 
that  goods,  to  the  value  of  $810,  had  been  levied  on 
and  replevied  by  B.,  and  converted  by  him.  Held 
that,  upon  determining  that  they  were  subject  to 
levy  for  J.'s  debt,  it  was  proper  to  render  judg- 
ment against  B.  on  his  replevin  bond  for  f&8l,  the 
amount  of  the  debt  agaipst  J.— Bradford  v.  Taylor, 
(Tex.)  12  a  W.  30. 

BEFOBT  AND  CASE  MADE. 

Agreed  case. 

In  Missouri,  an  agreed  case  occupies  the 
same  footing  as  a  special  verdict;  and,  unless  the 
court  correctly  pronounces  its  conclusions  of  law 
upon  the  facts,  the  judgment  will  be  reversed.— 
BanneUs  v.  Isgrigg,  (Mo.)  13  S.  W.  848. 

Ses  Adjudioata. 

See  Judgment,  8-19. 

BeBciasion. 

Of  contracts,  see  ConVraeta,  10, 11 ;  inntranoe,  B. 
sale,  see  Sals,  4. 

BesTiltdng  Trusts. 

Bee  Tru«t«,  1-8. 

Betonu 

Of  execution,  see  Execution,  1^ 

Bisk  of  Employment. 

Bee  Uatter  and  Servant,  23. 

BOBBEBY. 

Indictment. 

1.  An  indictment  for  robbery  may  properly 
charge  in  the  same  count  the  robbery  of  severu 
persons  of  different  articles,  if  the  acts  be  all  one 
transaction.— Clark  v.  State,  (Tex.)  13  S.  W.  739; 
Gregg  V.  Same.  Id.  783. 

Evidence. 

8.  Testimony  by  a  witness  that,  two  days  after 
the  robbery,  he  examined  certain  foot-prints  at  the 
place  of  the  robbery,  which  foot-prints  he  do- 
scribed,  and  that,  upon  inspecting  the  boots  and 
shoes  worn  by  defendant  and  his  alleged  co-con- 
spirator at  their  examining  trial,  it  was  his  opin- 
ion that  the  tracks  at  the  place  of  the  robbery 
were  made  by  their  said  boots  and  shoes,  is  com- 
petent.—Clark  V.  State,  (Tex.)  13  8.  W.  729;  Gregg 
V.  Same,  Id.  7S3. 

8.  Testimony  of  a  witness  that,  three  or  four 
hours  before  the  robbeiy,  he  paid  to  one  of  the  par- 
ties robbed  the  sum  of  tl25,  and  that  the  co-con- 
spirator of  the  defendant  was  within  six  or  eight 
feet  of  him  and  oould  have  seen  the  transaotion 
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WM  admissible.— Clark  v.  State,  (Tex.)  IS  &  W. 
729;  Gregg  t.  Same,  Id.  783. 

SAIiE. 

See,   also,  Fraudnlent  Vonveyancet;  Judicial 

Salea;  Vendor  and  Vendee. 
By  receiver,  see  Receivers,  6. 
For  non-payment  of  taxes,  see  Taxation,  IS. 
Illegal  sale  of  liquor,  see  IntoxUMtlng  Liquors, 

Of  infant's  property,  see  Ivfancy,  1. 
TTnder  attachment,  see  Attachment,  9, 10. 

Delivery. 

1.  In  an  action  against  J.  and  B.,  who  had  been 
partners,  plaintiff  sought  to  subject  property  held 
by  B.  to  tne  payment  of  a  debt  from  J.,  on  the 
ground  that  after  the  dissolution  of  the  partner- 
ship, and  assumption  of  the  debts  by  J.,  he  fraud- 
ulently transferred  the  property  to  B.  Plaintiff 
also  claimed  to  have  levied  an  attachment  before 
delivery  of  the  goods  to  B.  The  court  charged 
that  if  J.  delivered  actual  possession  of  the  gMds 
to  B.,  who  by  himself  or  agents  took  exclusive 
possession  or  control  against  J.,  tbe  deliverv  would 
then  be  complete.  At  defendant's  request  the  court 
instructed  tnat  if  J.  was  Indebted  to  B.  in  a  sum 
equal  to  the  value  of  the  goods,  and  before  the  levy 
of  tbe  attachment  B. ,  in  good  faith,  agreed  to  buy  at 
tbe  invoice  prices,  and  exclusive  control  of  the 
goods  was  then  taken  by  B.,  and  nothing  remained 
to  be  done  but  to  take  an  inventorv  to  ascertain 
the  price,  tbe  title  would  pass  to  B.,  in  tbe  absence 
of  fraud.  Held,  that  these  instructions  sufBciently 
informed  the  jury  that  the  possession  of  B.'s 
agents  would  be  equivalent  to  his  own  possession. 
—Bradford  v.  Taylor,  (Tex.)  13  B.  W.  190. 

When  title  passes. 

3.  Where  an  unconditional  bill  of  sale  is  given 
for  a  half  interest  in  a  lot  of  cattle,  the  seller  guar- 
antying to  deliver  to  the  buyer  a  certain  number 
on  a  certain  day,  the  title  to  that  number  passes  at 
once,  as  against  one  who  sold  the  cattle  to  the  ven- 
dor by  an  absolute  bill  which  he  claims  was  in  fact 
conditional,  and  who  brings  an  action  to  try  his  title 
before  the  day  set  for  delivery.  A  delivery  before 
the  day  set  is  not  an  alteration  of  the  contract,  but 
performance,  and  operates  as  a  partition  of  inter- 
ests — Scarbrough  v.  Alcorn,  (Tex.)  12  8.  W.  73. 

8.  Where  the  vendor  of  property  gives  an  un- 
conditional bill  of  sale,  he  cannot,  in  an  action 
against  a  purchaser  from  Ms  vendee  to  try  the 
title  to  the  property,  introduce  evidence  of  a  con- 
temporaneous parol  agreement  by  which  the  title 
was  to  remain  in  him  until  the  price  was  paid. — 
Scarbrough  r.  Alcorn,  (Tex.)  13  S.  W.  73. 

Besoission. 

4.  Sellers  of  goods  cannot  rescind  tbe  contract 
of  sale  liecause  of  the  purchaser's  fraudulent  rep- 
resentations as  to  his  solvency  at  the  time  thereof, 
where  they  liave  pressed  their  claim  to  judgment 
with  knowledge  of  the  purchaser's  fraud.— Bryan 
&  Brown  Shoe  Ca  v.  Block,  (Ark.)  13  &  W.  lOTO. 

Vendor's  lien. 

8.  Sellers  of  goods  cannot  seize  them  for  the 
purchase  money,  under  Mansf.  Dig.  Ark.  o.  96,  re- 
lating to  liens,  where  the  goods  are  in  possession 
of  the  sheriff  under  execution  liefore  any  claim  of 
lien  is  asserted.- Bryan  &  Brown  Stto*  CSo.  t. 
Block,  (Ark.)  13  S.  W.  1078. 

Bona  fide  purchasers. 

6.  A  bona  fide  purchaser  of  timber  cut  by  a 
trespasser  does  not  acquire  title  as  against  the 
owner.— Reed  v.  King,  (Ky.)  13  S.  W.  773. 

Conditional  sales. 

7.  Where  a  mule  is  sold  on  condition  that  the 
title  shall  remain  in  the  seller  until  the  purchase 
money  is  paid,  and,  before  payment,  the  pur- 
chaser trades  it  for  a  horse,  the  seller  does  not 
thereby  become  the  owner  of  the  horse. — Deadman 
V.  JSarle,  (Ark.)  13  8.  W.  830. 


SOHOOLS  AND  SO&OOL-DIS- 
TBICTS. 

OfBoers. 

1.  The  duties  and  powers  of  the  board  of  edu- 
cation of  the  Paris  City  school  being  prescritied, 
not  by  the  general  law  relatin  ^  to  common  schools, 
but  by  special  statute,  applicable  tn  that  city,  un- 
der which  the  board  naa  the  power  to  remove  a 
superintendent  without  the  approval  of  the  count; 
superintendent,  and  the  contract  between  the 
board  and  the  superintendent  reserving  the  right 
to  each  to  terminate  the  relation  of  employer  and 
employe  at  any  time,  the  members  of  the  board  are 
not  liable  for  discharging  a  superintendentjuniess 
they  act  maliciously. —Adams  v.  Tbomaa,  (Ky.)  13 
e5.  W   it4U. 

Aotlon  on  commissioner's  bond. 

3.  Gen.  St.  Ky.  o.  18,  art.  S,  i  8,  requires  tbe 
superintendent  of  public  instruction,  upon  the  re- 
port of  the  county  school  commissioner,  to  certify 
the  amount  due  for  schools  in  that  county  to  tbe 
auditor,  who  is  to  draw  his  warrant  on  the  treas- 
ury in  favor  of  the  commissioner,  who  is  required 
to  collect  the  same  as  soon  as  possible,  and  pay 
over  to  the  teachers  the  amount  due  them  respect- 
ively. A  commissioner  who  was  also  sheriff,  hav- 
ing failed  as  sheriff  to  turn  over  to  the  treasurer 
the  full  amount  due  from  him,  adjusted  tbe  deficit 
by  an  arrangement  with  the  auditor  whereby  the 
amount  due  him  as  commissioner  was  applied  on 
this  account.  Held,  that  it  was  no  defease  to  an 
action  on  his  bond  for  the  amount  due  the  teacb- 
ers,  that  the  money  was  never  in  fact  drawn  from 
the  treasury.— Pryse  t.  Tltua,  (Ky.)  13  S.  W.  584. 

Incorporation. 

&  Act  Ky.  April  15, 1884,  (Acts  1888^  vol  1, 
p.  1393,)  enacted  for  the  purpose  of  establishing  a 
graded  free  school  which  all  tne  children  within  the 
school  age  in  the  territory  therein  named  and  con- 
stituted a  common-school  district,  might  attend  free 
of  charge,  provided  that  such  school  should  be  nnder 
tlie  charge  of  trustees,  who  were  to  prescribe  the 
course  of  study  and  the  qualifications  of  the  teach- 
ers, and  to  levy  a  tax,  and  draw  the  district's  pro 
rata  from  the  school  fund ;  and  vested  all  the  prop- 
erty of  the  former  school-district  in  the  new  one. 
Held,  that  it  was  not  in  conflict  with  Const  Ey. 
art.  11, 1 1,  providing  that  the  capital  of  the  com- 
mon-school fund,  together  with  any  sum  nUsed  in 
the  state  for  purposes  of  education,  shall  he  held 
inviolate,  to  sustain  a  system  of  common  schools; 
and  tbe  interest  and  dividend  thereon,  together 
with  any  sum  raised  for  that  purpose  by  taxation 
or  otherwise,  may  not  be  appropriated  otherwise 
than  in  aid  of  oommon  schools. — Williamstown 
Graded  Free-School  Dbt  v.  Webb,  (Ky.)  13  &  W. 
398. 

4.  Acts  Ho.  1888-44,  p.  650,  incorporating  the 
"Bridgeton  Academy, "  is  not  repealed  by  the  va- 
rious acta  relative  to  boards  of  education  and  school- 
districts,  as  they  relate  only  to  such  as  are  organ- 
ized under  general  laws. — State  v.  Vaughan,  (Mo.) 
13  S.  W.  507. 

5.  Gen.  Laws  18th  Assem.  Tex.,  Sp.  Sess.,  p. 
48,  providing  for  a  system  of  free  sohoola,  provides 
(section  29)  thafit  shall  be  the  duty  of  the  county 
oommissiouers'  court  of  all  counties  not  exempt 
from  this  section  to  subdivide  their  respective 
counties  into  convenient  school-districts. "  Held, 
that  the  word  "subdivide  "  Is  used  with  reference 
to  the  existing  division  of  the  state  into  counties. 
—Reynolds  Land  &  CatUe  Co.  v.  McCabe,  (Tex.)  U 
aw  166. 

Taxation. 

6.  Acts  Ho.  1868-64,  p.  650,  created  the  corpo- 
ration, "The  Trustees  of  the  Bridgeton  Academy. " 
Tbe  trustees  were  authorized  to  receive  all  the 
school  moneys  that  might  be  due  and  cooling  to 
the  inhabitants  of  the  town  of  Bridgeton,  or  to  tbe 
residents  of  the  commons  thereto  attaished;  the 
town  and  commons  being  then  attached  for  school 
purposes.  In  addition  to  the  branches  taught  in 
the  common  schools  of  the  state,  Latin  and  higher 
branches  of  mathematics  should  be  taught  in  tbe 
Bcademv.    It  was  nrovlded  that  the  onildrea  of 
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the  town  and  commons  should  be  charged  a  small 
fee  when  it  was  absolutely  necessary  In  order  to 
continue  the  Institution ;  but  tbe  children  of  those 
who  were  wholly  unable  to  pay  should  be  educated 
free  of  all  charge.  Acts  1870,  p.  167,  gave  the  trus- 
tees of  the  town  power  to  levy  a  tax,  not  exceed- 
ing 1  per  cent,  a  year,  on  all'  taxable  property  of 
the  town  and  commons,  for  the  support  of  the  acad- 
emy. Held,  that  it  was  a  public  corporation,  and 
the  tax  was  leg^. — State  v.  Vaughan,  (Mo.)  12  8. 
W.  507. 

7.  A  notice  that  an  election  would  be  held  on 
July  2, 1847,  to  determine  whether  a  certain  tax 
should  be  levied  for  the  purpose  of  maintaining 
graded  school,  is  in  substantial  compliance  wiTh 
Act  Ky.  April  15, 1884,  providing  for  the  establish- 
ment of  a  graded  free  school  in  a  certain  district, 
and,  by  section  20,  authorizing  the  opening  of  a 
poll  "  not  oftener  than  once  every  year  upon  the 
question  of  establishing "  such  graded  school-dis- 
trict.—Williamstown  Graded  Fi«e-Bchool  Dist.  t 
Webb,  (Ky.)  12  B.  W.  298. 

8.  Under  Gen.  Laws  18th  Assem.  Tex.,  Sp. 
Sesg.,  p.  48,  S  81,  and  Const.  Tex.  art  7,  %  8,  which  au- 
thorize special  elections  within  scbool-districts  up 
on  the  application  of  qualified  tax-paying  voters 
thei-eof,  for  the  purposes  of  supplementing  the 
school  fund,  or  for  the  erection  of  school  buildings, 
but  fail  to  prescribe  the  form  of  notice  of  such  elec- 
tion, the  notice  is  sufBcient  if  it  appears  theref  ron 
that  the  election  is  to  determine  wnether  atax  shall 
be  imposed  for  school  purposes. — Reynolds  Land  A 
Cattle  Co.  T.  McCabe,  (Tex.)  12  8.  W.  165. 


SEDTJCnON. 

Civil  action — Evldenoe. 

1.  In  an  action  for  seduction  and  breach  ol 
promise  of  marriage,  it  was  proi>er  to  allow  defend- 
ant to  ask  plaintiff's  mother,  on  cross-examination, 
if  ber  husband  did  not  say  that  if  she  did  not 
swear  plaintiffs  child  to  defendant  he  would  send 
her  to  hell,  there  being  evidence  that  her  husband 
was  a  violent  and  desperate  man;  that  he  was  not 
on  friendly  terms  with  defendant;  that  his  wife 
and  daughter  were  afraid  of  him;  that  he  had 
threatened  to  do  plaintiff  bodily  harm  if  she  did 
not  swear  her  child  to  defendant ;  and  that  the  wit- 
ness had  made  statements  out  of  court  contra- 
dictory to  her  testimony. — Graham  v.  MoReynolds, 
(Tenn.)  12  S.  W.  547. 
Seduction  of  ward. 

3.  Under  Rev.  St  Mo.  1879,  |  1380,  providing 
that  "if  any  guardian  of  any  female  under  the  age 
of  18  years,  or  any  other  person  to  whose  care  or 
protection  any  such  female  shall  have  been  con- 
fided, shall  defile  her  by  carnally  knowing  her 
wrhlle  she  remains  in  his  care,  custody,  or  employ- 
ment, "  he  shall  be  punished,  a  conviction  may  be 
had  of  one  in  whose  family  such  female  was  em- 
ployed as  servant;  there  Ming  evidence  that  he 
promised  her  father  to  see  that  she  did  not  go  out 
nights,  and  to  treat  her  as  one  of  the  family.— State 
V.  Young,  (Mo.)  13  8.  W.  649. 

3.  An  Instruction  that  it  must  appear  "that  de- 
fendant was  her  lawful  guardian,  or  oconpied  a  re- 
lation similar  to  a  guardian  to  ber,  in  which  a  pe- 
culiar and  confidential  trust  was  reposed, "  is  right- 
ly refused.— State  v.  Young,  (Mo.)  13  8.  W.  642. 

4.  Evidence  of  continuation  of  illicit  inter- 
course after  termination  of  the  employment  is  ad- 
missible as  tending  to  prove  the  offense  charged. — 
State  T.  Young,  (fio.)  13  B.  W.  643. 

SEQXTESTBATION. 

lastractions. 

Where,  to  obtain  a  writ  of  sequestration, 
plaintiS  makes  aifidavit  that  he  feared  defendant 
iivould  injure,  waste,  or  destroy  tbe  property,  or  re- 
move it  oat  of  the  county,  but  testifies  on  the  trial 
that  he  did  not  fear  such  things,  the  court,  not  hav- 
ing instmoted  the  jury  as  to  what  would  constitute 
s  wrongful  issuance  of  tbe  writ  should  give  a  t». 

a  nested  instruction  that  the  mere  existence  of  the 
ebt  did  not  authorize  a  seqnestmtion.— Vel»  t. 
Onena,  (Tex.)  13  8.  W.  1187. 


Service  of  Process. 

See  WrUs. 

SET-OFF  AND  COUTSTESr 
CLAIM. 

When  allowable. 

1.  A  bank,  when  sued  by  the  administrator  of 
a  deceased  depositor  for  the  amount  of  his  deposit, 
may  set  off  the  amount  of  a  note  of  the  intestate 
held  by  it  which  was  due  at  the  time  of  his  death. 
—Traders'  Nat  Banky.  Ctesson,  (Tex.)  13  &  W. 
819. 

3.  In  an  action  on  notes  given  for  borrowed 
money,  defendant  is  entitled  to  set  off  an  amount 
due  by  plaintiff  on  an  agreement  made  by  him 
with  defendant's  father  to  pay  a  certain  price  per 
acre  for  land  gained  by  him  by  straightening  the 
division  line  between  their  lands,  where,  on  par- 
tition of  defendant's  father's  estate  after  bis  death, 
the  tract  allotted  to  defendant  includes  the  land  so 
gained  by  plaintiff,  and  which  plaintiff  thereafter 
continued  to  hola.— Barnes  v.  Green's  Adm'r, 
(Ky.)  13  S.  W.  277. 

8.  A  note  that  has  been  transferred  by  the 
payee  cannot  be  set  off,  la  an  action  against  him  by 
the  maker,  though  suit  has  been  brought  on  the  in- 
dorsement—Jenkins V.  Neal,  (Ark.)  13  8.  W.  1015. 

Unliquidated  claims. 

4.  Where  defendant  had  received  certain  mon- 
ey belonging  to  plaintiffs,  and  converted  It  to  his 
own  use,  the  amount  which  plaintiffs  are  entitled 
to  recover  is  not  "unliquidated  or  uncertain,'' 
within  Rev.  St  Tex.  art  649,  which  provides  that, 
"if  the  plaintiff's  cause  of  action  be  a  claim  tor  nn- 
liqnidated  or  uncertain  damages,  founded  on  a  tort 
or  breach  of  covenant,  the  defendant  shall  not  b» 
permitted  to  set  off  any  debt  due  him  by  plain- 
tiff. "—Jones  V.  Hunt,  (Tex.)  19  8.  W.  883. 

Pleading. 

6.  In  an  action  bv  a  mortgagve  in  a  mortgsg» 
for  future  advances,  in  pursuance  of  a  contract,  for 
advances  made  by  virtue  of  the  same,  an  answer 
which  sets  up  a  breach  of  the  contract  by  way  of 
recoupment,  bat  which  alleges  no  facts  upon 
which  a  recovery  for  more  than  nominal  damages 
could  be  sustained,  and  wUuh  shows  a  probablo 
excuse  for  the  breach,  is  demurrable.— Levy  v. 
Bale,  (Ark.)  13  8.  W.  474. 

SHERIFFS  AND  CONSTABLES. 

Unlavftil  seizure. 

Under  Mansf.  Dig.  |  5575,  requiring  an  offi- 
cer, before  executing  an  order  of  delivery  in  re- 
plevin, to  take  a  bond  to  defendant  with  one  or 
more  sureties,  where  he  executes  the  order  with- 
out such  bond  he  becomes  a  trespasser,  and  Is  re- 
sponsible to  the  party  injured  to  the  extent  of  the 
value  of  tbe  property  taken.— WUson  v.  Williams. 
(Ark.)  13  S.  W.  780. 

Slander. 

See  LO>el  and  Slander. 

SPECIFIC  PEBFOBMANCE.    ^ 

Parties. 

1.  Specific  performance  of  an  entire  contract 
for  sale  of  land  by  three  persons  owning  in  sev- 
eralty cannot  be  enforced  at  the  instance  of  two  of 
them,  where  the  third  has,  since  making  the  con- 
tract, and  before  aotion,  sold  his  land  to  a  third  per- 
son, and  the  proof  fails  to  show  that  the  sale  was 
procured  by  the  person  who  had  agreed  to  purchase 
in  order  to  defeat  the  contract — Qaither  v.  O'Doh- 
erty,  (Ky.)  12  B.  W.  800. 

Instrnotions. 

8.  An  instruction  that  plaintiff  must  present 
a  contract  which  is  fair,  for  an  adequate  consld 
oration,  and  free  from  fraud,  and  that  if  at  the- 
time  the  contract  was  made  by  defendant's  intasr 
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tate  the  latter  was  an  habitual  drunkard,  and  had 
only  recently  had  his  disability  of  minority  re- 
moved, and  the  price  agreed  upon  yras  inadequate, 
and  from  these  facts  the  intestate  was  not  on 
equal  footioK  at  the  said  time  said  contract  was 
made  with  plaintiff,  but  was  overreached  by  plain- 
Ufl  in  making  the  contract,  the  verdict  should  be 
for  defendant,  if  ever  correct,  is  misleading  where 
the  issttes  relied  on  by  defendant  were  mental  in- 
capacity of  intestate,  resulting  from  continued 
dninkenness,  and  inadequacy  of  price. — Brown  v. 
'Wheelock,  (Tex.)  12  S.  W.  811. 

STABE  DECISIS. 

Commercial  law. 

Whether  a  check  has  been  accepted  bv  a 
bank  so  as  to  enable  the  payee  to  sue  on  It,  is  rather 
a  question  of  weight  of  evidence  than  of  commer- 
cial law,  so  that  a  state  court  need  not  follow  a  de- 
cision of  the  United  States  court  for  the  sake  of 
uniformity  in  commercial  law.— Piokle  v.  Feople'i 
Nat.  Bank,  (Tenn.)  18  S.  W.  919. 

STATES  AND  STATE  OFFI- 
CEBS. 

Indebtedness. 

1.  Const.  Mo.  art.  10,  |  19,  provides  "that  no 
money  shall  ever  be  paid  out  of  the  treasury  of  this 
state  except  in  pursuance  of  an  appropriation  by 
law,  •  •  *  nor  unless  such  payment  be  made, 
or  a  warrant  shall  have  issued,  within  two  years 
after  the  passage  of  such  appropriation  act,  and 
evenr  suon  law  making  a  new  appropriation,  or 
oontlDuing  or  reviving  an  appropriation,  shall  dis- 
tinctly specify  the  sum  appropriated,  and  the  ob- 
ject to  wnich  his  to  be  appUed,  and  it  shall  not  be 
sufficient  to  refer  to  anv  other  law  to  fix  such  sum  or 
object. "  3eld,  that  Sess.  Acts  1889,  p.  6,  {  5,  subd. 
T,  reappropriatlng  a  certain  sum  "to  pay  the  bal- 
ance due  under  the  contract  made  for  the  enlarge- 
ment of  the  capitol  building, "  did  not  authorize  a 
payment  out  of  the  state  treasury  for  services  per- 
formed in  compleUng  a  retaining  wall  on  the  capitol 
grounds,  whicn  was  necessary  to  secure  the  foun- 
dation of  the  new  addition,  under  a  contract  made 
two  years  after  the  passageof  the  act,  though  such 
contract  would  have  been  authorized  under  the 
original  appropriation  act. — State  v.  Seibert,  (Mo.) 
13  8.  W.  848. 

Bond  of  state  treasurer. 

2.  The  official  bond  of  the  state  treasurer  of 
Tennessee,  who  is  ex  officio  insurance  commission- 
er, does  not  cover  his  liability  to  individuals  for  his 
acts  as  commissioner.— State  v.  Thomas,  (Tenn.)  18 
S.  W.  1034. 

STATUTES. 

Amendment,  see  Constttutlonal  Law,  »-5. 
Amendment. 

1.  Act  Tex.  April  19, 1679,  which  creates  the  of- 
fice of  public  weigher,  and  is  entire,  and  asubstitute 
for  the  act  of  1875,  and  contains  10  sections,  each 
section  complete  in  itself,  is  not  in  contravention 
of  Const.  Tex.  art.  8,  i  36,  providing  that  "no  law 
shall  be  revived  or  amended  by  reference  to  its 
title;  but  in  such  case  the  act  revived  or  the  sec- 
tion or  sections  amended,  Sliali  Vo  re-enacted  and 

4>ublished  at  length.  "—Johnson  v.  Uartln,  (Tex.) 
12  8.  W.  821. 

Bepeal. 

2.  Act  Tex.  April  4, 1880,  (Gen.  Laws  21st  Leg. 
p.  87,)  entitled  "An  act  to  create  articles  ilSa 
and  ai6b"  of  Code  Crim.  Proo.  Tex.  tit.  4,  c.  2, 
merely  added  two  articles  to  chapter  8,  which  pre- 
scribes the  venue  of  offenses,  and  did  not  operate 
as  a  repeal  thereof.— Green  v.  State,  (Tez.)  lit  S. 
W.  872.  --  V        / 

Pleading  statutes. 

B.  The  averment  is  a  petition  that  under  the 
•tatntes  of  another  state  complainants  are  sole  heirs 
of  an  intestate  is  not  a  sufficient  allegation  of  the 
statutes  of  such  foreign  state,  and  need  not  be  de- 
nied.—Temple  V.  Brittan,  (Ky.)  12  S.  W.  800. 


Stiptilation. 

See  Apvewrance,  1 ;  Practice  in  ana  Corner,  8,4 


8Uin)AT. 

Contracts. 

The  fact  that  a  contract  to  furnish  a  eonrt- 
house  for  a  county,  on  the  happening  of  a  certain 
condition,  was  signed  by  one  of  the  parties  on 
Sunday  did  not  make  it  void  as  to  him. — Behan  v. 
Qhlo,  i:Tex.)12S.  w.oge. 

*  STJSFAOE  WATEB. 

Obstruction. 

1.  In  an  action  for  damages  from  an  overflow 
alleged  to  have  been  caused  by  improper  construe- 
tion  of  defendants'  railroad,  an  instruction  to  con- 
sider whether  the  water  on  the  land,  including 
what  fell  as  rain  and  what  was  there  as  overflow, 
would  have  run  off  in  its  natural  course,  is  not  er- 
roneous as  not  confining  the  jury  to  the  sources 
and  character  of  overflow  alleged  in  the  petition. 
-Sabine  &  B.  T.  By.  Co.  ▼.  Bronssard,  (Tex.)  13  & 
W.  1128. 

2.  An  instruction  to  consider  whether.  In  such 
case,  the  damage  would  have  occurred  if  the  road- 
bed had  been  so  constructed  as  properly  to  drain 
the  country,  is  not  erroneous  on  the  ground  that 
It  is  the  duty  of  defendant  only  to  construct  its 
road  so  as  not  to  impede  the  natural  drainage.— 
Sabine  &  B.  T.  Ry.  Co.  v.  Broussard,  (Tax.)  U  S. 
W.  1186.  -.X        / 

ST7BVETS  AND  SXTBVETOBS. 

Jurisdiction. 

1  Jurisdiction,  for  surveying  purposes,  over 
land  which  is  not  within  any  county,  but  which 
was  included  in  the  land  district  of  a  county  that 
has  become  disorganized,  is  conferred  by  an  act  at- 
taching the  disorganized  county  to  an  adjoining 
county  for  "judicial  and  other  purposes. "— Kim- 
marle  v.  Houston  &  T.  C.  Ry.  Co.,  (Tex.)  18  S.  W. 
698. 

Evidence. 

3.  Admission  of  a  copy  of  a  judgm^ent  tn  a  con- 
test over  the  office  of  surveyor,  to  show  that  the 
surveyor  of  the  land  in  question  was  ^  tie  facto  sur- 
veyor, is  immaterial,  where  the  only  objection  Is 
that  the  land  was  not  in  the  land  district. — ^Klm- 
marie  v.  Houston  Sc  T.  C.  Ry.  Co.,  (Tex.)  IS  8.  W. 
698. 

8.  Where  there  is  evidence  that  a  surveyor 
was  mistaken  as  to  where  he  was  when  he  located 
a  certain  survey,  it  is  proper  to  allow  the  survey 
to  stand  as  he  testifies  be  located  it,  without  cred- 
iting his  testimony  as  to  where  he  waa. — Hnme  t. 
Eernstadt,  (Tex.)  18  &  W.  285. 

Tacking. 

Bee  Adnene  PoeaeHtXtm,  13. 

TAXATION. 

See  C<m»W,utionaX  Loud,  12. 
By  city,  see  MunUilpaX  Corporattont,  37. 
Exemptions,  see  Railroad  Companies,  9-11. 
School  taxes,  see  Schools  and  Sehoot-iXctried^ 

6-8. 

Subscription  to  railroad  stock,  see  Railroad  Com- 
panies, 6-8. 

Taxable  proi>erty. 

1.  Bev.  St.  Tex.  art.  4601,  provides  that  "prop- 
erty held  under  a  lease  for  a  term  of  three  years 
or  more, "  belonging  to  the  state,  or  exempt  by  law 
from  taxation  in  the  owner's  hands,  aball  be  con- 
sidered, for  all  purposes  of  taxation,  as  the  prop- 
erty of  the  lessee.  Held,  that  school  landa,  leased 
from  the  state  for  terms  of  six  and  ten  yeara,  nn- 
der  act  Tex.  April  18, 1883,  (Gen.  Laws,  ISth  Leg. 
86,)  whereby  the  state  reaerred  the  right  to  tarml. 
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nate  the  lease  at  any  time  by  sdUnr  tbe  lands,  are 
not  taxable  aeainst  the  tenant,  as  tne  contract  un- 
der which  be  oolds  cannot  be  considered  a  "lease 
for  a  term  of  three  rears  or  more. "— Trammell  t. 
Faught.  (Tex.)  18  S.  W.  817. 

9.  Under  Rev.  St  Tex.  art  MSI,  providing  that 
"property  held  nnder  lease  for  a  term  of  three 
years  or  more,"  •  •  •  belonging  to  this  state, 
or  that  is  exempt  by  law  from  taxation  in  the 
hands  of  the  owner  thereof,  shall  be  considered, 
for  all  purposes  of  taxation,  as  the  property  of  the 
person  so  nolding  the  same,  except  as  otherwise 
provided  by  law, "  water-works  leased  for  a  term 
of  ^  years  from  a  city  cannot  be  assessed  against 
the  lessee  at  the  value  of  the  land,  but  only  at  the 
value  of  the  leasehold,  if  at  alL  Following  Daugh- 
erty  v.  Thompson,  9  S.  W.  99.— State  t.  Taylor, 
(Tex.)  12  8.  W.  178. 

3.  Credits  are  taxable  at  the  place  of  residence 
of  the  owner,  and  not  at  the  place  where  they  may 
be  deposited.— Ferris  t.  Eemble,  (Tex.)  13  &  W. 
669. 

Exemptdoiui. 

4.  Glen.  St  Ky.  (Ed.  1883)  c  93,  art  1,  §  8.  ex- 
empting from  taxation  "  the  real  estate  and  invest- 
ments devoted  to  public  schools,  seminaries,  uni- 
versities, colleges, "  etc,  was  not  intended  to  em- 
brace school  property  in  use  for  private  gain  mere- 
ly, and  entirely  devoid  of  a  public  or  charitable 
character.— Ci&  of  Henderson  v.  McChillagh,  (Ey.) 
12  &W.  9881 

Iievy. 

6.  Where  a  tax  Is  ordered  for  a  specific  pur- 
pose, it  must  appear  that  it  was  levied  for  that 
purpose.  —  Louisville  &  N.  R.  Co.  T.  Common- 
wealth, (Ey.)  19  8.  W.  106i. 

Aaseaament. 

6.  An  assessment  is  not  invalidated  by  the 
fact  that  the  property  was  added  by  the  assessor  to 
the  inventory  of  the  tax-payer's  estate  at  the  di- 
rection of  the  board  of  equalization. — Ferris  t. 
Kemble,  (Tex.)  13  8.  W.  6ti9. 

Equalization. 

7.  Acts  of  two  members  of  a  board  of  equaliza- 
tion are  valid,  without  co-operation  of  the  third. — 
Ferris  v.  Kemble,  (Tex.)  13  B.  W.  689. 

8.  Aci>  Tenn.  March  26, 1887,  provides  that  the 
board  of  equalization  shall  examine  and  compare 
and  equalize  the  assessments,  etc.,  and  hear  and 
adjust  complaints,  when  in  their  judgment  justice 
demands,  and  their  action  as  to  valuation  shall  be 
flnaL  It  provides  that  tU  complaints  shall  be 
heard  from  the  first  to  the  third  Monday  in  June. 
It  also  provides  that  if  the  complaint  Is  based  on 
excessive  values  the  board  shall  have  the  right  to 
summon  before  them  witnesses,  and  the  testimony 
of  three  will  be  sufflcient  evidence  on  which  the 
board  may  act  Held,  that  no  appeal  would  lie 
from  the  decision  of  the  board  in  such  case.— Tom- 
linson  V.  Board  of  Eqnalization,  (Tenn.)  13  8.  W. 

Collection. 

9.  A  suit  for  taxes  oaanot  be  T>t  ought  against 
a  water  company  in  the  absence  of  legislative  pro- 
vision fur  collecting  the  taxes  by  such  method,  es- 
pecially where  the  legtslatnre  has  made  provision 
for  such  suit  against  railroad  companies  only. — 
Louisville  Water  C!o.  v.  (^mmonwealth,  (Ky.)  13 
S.  W.  800. 

10.  Where  goods  are  sold  by  the  person  charged 
with  the  taxes,  after  the  lien  therefor  has  attached, 
they  are  liable  to  seizure  in  the  hands  of  the  ven- 
dee ;  and,  if  he  sells  them,  the  collector,  if  he  cannot 
otherwise  realize  the  taxes,  may  sue  the  vendee  in 
equity  to  oharge  the  proceeds  of  such  sale  with  the 
taxes,  under  Mansf.  Dig.  Ark.  |  6757,  authorizing 
the  oollector  to  collect  the  personal  property  tax 
by  "sale  of  propertvor  otherwise. "— Worthen  v. 
Qninn,  (Ark.)  12  8.  W.  166. 

Payment — ^Beoorery  baok. 

VL  Taxes  volnntarily  paid,  under  a  mistake  of 
law,  oannot  be  recovered.— Louisville  &  N.  R.  Ca 
V,  Commonwealth,  (Ky.)  13  S.  W.  1061. 


Sale  for  non-payment. 

12.  Laws  Mo.  1873,  S  226,  relating  to  the  forfeit- 
ure of  lands  for  the  non-payment  of  taxes,  provide! 
that  at  the  tax-sale  of  187S  lands  previously  for^ 
felted  and  unsold,  and  unredeemed,  should,  after 
being  offered  tor  sale  for  the  amount  due  thereon, 
and  not  sold,  be  then  immediately  offered  for  sale 
to  the  highest  bidder,  and  that  ute  forfeitnres  of 
such  lands  as  would  not  sell  should  be  complete. 
Held,  that  a  private  sale,  made  subsequent  to  the 
tax-sale  of  1875,  of  lands  forfeited  prior  to  that 
date,  was  illegal  and  void.— Bender  v.  Dnngan, 
(Mo.)  13  S.  W.  796. 

Penalties. 

13.  Interest  is  not  allowable  on  taxes,  as  a  pen- 
alty for  non-payment — Louisville  &  N.  R.  Co.  V. 
Commonwealtli,  (Ky.)  12  S.  W.  1064. 

Tax-titles. 

14.  In  an  action  to  set  aside  a  tax-deed  and  the 
deeds  to  subsequent  purchasers,  the  latter  are  not 
shown  to  be  connected  with  inadeqtta<7  of  the  price 
at  the  tax-sale,  or  affected  with  notioe  thereof,  by 
an  allegation  that  the  considerations  expressed  in 
their  deeds  were  "wholly  false.  "—Walters  v.  Hei^ 
mann,  (Ho.)  12  8.  W.  890. 

16.  Under  Laws  Mo.  1873, 1 234,  relating  to  the 
sale  of  lands  forfeited  to  the  state  for  the  non-pay- 
ment of  taxes,  and  providing  that  when  purohasers 
of  such  lands  shall  become  entiUed  to  a  deed  the 
same  shall  be  made  by  the  oollector,  as  near  as  may 
be,  in  the  form  prescribed  in  the  act,  and  that  they 
shall  have  the  same  force  and  effect,  and  be  gov- 
erned by  all  the  conditions,  provided  for  tax-deeds, 
a  deed  so  executed,  which  does  not  recite  all  the 
proceedings  prescribed  by  law  for  the  purchase  of 
such  forfeited  lands,  la  void.— Bender  v.  Dnngan, 
(Mo.)  13  8.  W.  796. 

16.  In  ejectment,  where  plaintiff's  claim  is 
based  on  a  tax-titie,  and  defendant  pleads  the 
general  issue,  and  plaintiff's  tax-deeds  are  exclud- 
ed, it  is  proper  to  refuse  an  instruction  that  plain- 
tiff, though  defeated  in  this  action  for  the  recovery 
of  the  lands  in  suit,  would  nevertheless  be  entitied 
to  judgment  against  defendant  for  the  full  amount 
of  all  taxes  paid  by  plaintiff  on  said  land,  with 
the  penalty  and  interest  thereon. — Bender  v.  Qun- 
gan,  (Mo.J  13  8.  W.  795. 

17.  All  inquiry  as  to  the  validity  of  a  lax-tiUe 
is  out  off  by  a  decree  of  confirmation  of  the  tax- 
sale  under  which  the  tiUe  was  acquired. — Boehm 
V.  Boteford,  (Ark.)  12  8.  W.  786. 

18.  A  purchaser  under  a  judgment  in  a  back- tax 
suit,  to  which  the  person  appearing  by  the  registry 
of  deeds  to  be  the  true  owner  was  made  a  party  de- 
fendant in  the  absence  of  notice  that  such  person 
was  not  the  true  owner,  oannot  be  protected  against 
the  true  owner,  whose  deed  was  recorded  on  a  rec- 
ord book  which  was  destroyed  by  fire ;  but  the  con- 
tents of  the  book  may  be  proved  by  secondary  evi- 
dence, and  must  be  taken  notice  of  by  him  who 
claims  title  under  the  reoord. — Crane  v.  Dameron, 
(Mo.)  18  8.  W.  251. 

Redemption — Bents  and  improTements. 

19.  Under  Mansf.  Dig.  Ark.  J  5792,  providing 
that  owners  of  land  under  tax-sales  are  entitled, 
npon  redemption  of  the  same,  to  the  full  cash  value 
of  improvemeats,  made  after  two  years  from  the 
date  of  sale,  they  are  entitled  thereto  without  de- 
duction for  rents  received  by  them  before  such  re- 
demption.—Bender  y.  Bean,  (Ark.)  12  8.  W.  180. 

20.  A  bill  filed  by  minors  to  redeem  land  sold 
for  taxes,  as  provided  by  law,  implies  an  offer  to 
pay  such  amounts  as  the  law  allows  to  the  pur- 
chasers, and  such  tender,  not  being  met  by  any  ob- 
jection to  its  terms,  or  to  the  fact  that  no  money  is 
actually  tendered,  terminates  the  estate  of  the 
tax  purchasers,  and  they  are  liable  for  rents  from 
the  Institution  of  the  suit — ^Bender  ▼.  Bean,  (Ark.) 
13  a  W.  24L 

Erroneoos  taxation. 

81.  In  an  action  to  restrain  collection  of  taxes  on 
national  bank  shares,  as  being  higher  than  those 
on  other  moneyed  capital,  a  custom  to  assess  prop- 
erty at  60  per  cent  of  its  value  is  not  established 
by  evidence  of  the  assessment  of  a  few  partiea  at 
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that  rate.— Eogelke  v.  ScUender,  (Tex.)  12  &  W. 
999. 

Taxation  of  Costs. 

See  Co9t»,  10. 

TEUSGBAPH  COMPANIES. 

Idablllty  for  negligenoe. 

1.  A  teleKraph  company  is  not  relieved  from 
liability  for  damaees  resulting  from  delay  in  the 
transmission  and  delivery  of  a  message  calling  a 
Bister  to  her  dying  brother  by  the  fact  that  at  the 
time  it  contraoied  to  deliver  the  message  it  was 
not  informed  of  the  relation  of  the  parties  by  its 
contents,  or  otherwise. — Western  Union  TeL  Co. 
V  Adams,  (.Tex.)  12  8.  W.  85T;  Bame  v.  Feegles, 
Id.  860. 

2.  Where  a  prompt  delivery  of  the  message 
was  of  the  essence  of  the  contract,  a  failure  in  that 
respect  is  such  a  breach  as  authorizes  the  recovery 
back  of  the  consideration  paid  for  it— Western 
Union  Tel.  Co.  y.  Adams,  (Tex.)  13  8.  W.  857; 
Same  v.  Feegles,  Id.  860. 

8.  Plaintiff,  who  had  purchased  a  flock  of  sheep, 
which  he  wished  to  drive  to  his  ranch,  directed  a 
telegram  to  a  servant  to  meet  him  at  a  certain 
place  and  **  bring  Sbep, "  (meaning  a  sheep  dog  on 
the  ranch.)  The  message  was  delivered  so  as  to 
read  "bring  sheep."  The  servant  accordingly 
drove  plaintifTs  sheep  from  the  ranch  to  meet  him. 
In  an  action  for  damages  to  the  newly-purchased 
sheep,  additional  expense  in  keeping  them,  and 
for  loss,  exposure,  ana  Injury  to  both  flocks,  etc, 
plaintiff  alleged  that  when  he  sent  the  dispatch  he 
informed  defendant's  agent  in  charge  of  its  office 
that  he  wanted  the  dog  to  assist  in  driving  the 
sheep  to  his  ranch.  Held,  that  defendant  had 
direct  notice  of  the  object  of  the  dispatch,  and 
was  chargeable  with  notice  of  all  attendant  de- 
tails.—Western  Union  Tel.  Co.  v.  Edeall,  (Tex.)  12 
B.  W  «. 

4.  The  evidence  showed  that  plaintiff  sent  m 
messenger  to  the  designated  place  to  meet  the 
servant,  and  give  him  further  instructions,  but 
that  the  servant  was  so  delayed  and  impeded  by 
the  sheep  from  the  ranch,  which  he  was  driving, 
that  the  messenger  left  before  he  arrived;  and 
that  the  servant,  on  arriving  and  failing  to  find 
plaintiff,  retnmed  to  the  ranch,  after  a  short  stAv. 
on  account  of  lack  of  provender  and  shelter  for 
flock  in  bis  charge,  and  injuries  sastatned  by  the 
sheep  in  the  long  journey.  Held,  that  it  was  not 
error  to  instruct  the  jury  that  plaintiff  might  re- 
Oover  for  loss  to  the  flock  purchased  by  him  be- 
tween the  place  at  which  the  servant  was  to  meet 
him  and  the  ranch,  there  being  no  contributory 
negligence  in  the  servant's  failure  to  meet  him. — 
Western  Union  Tel.  Co.  v.  Bdsall,  (Tex.)  12  B.  W. 

5.  A  message  delivered  for  transmission  to  a 
telegraph  company,  containing  the  words,  "BilUe 
is  very  low;  come  at  once," — is  sulflclent  to  ap- 
prise the  company  that  the  message  refers  to  a 
near  relative  of  the  person  to  whom  it  is  addressed, 
and  of  the  fact  that  mental  suffering  is  likely  to  re 
suit  from  a  failure  to  transmit  the  message  with 
diligence  and  dispatch. — Western  Union  Td.  Co.  v. 
Moore,  (Tex.)  12  8.  W.  949. 

Who  may  sue. 

6.  The  husband  of  the  person  for  whose  benefit 
a  message  was  sent,  and  who  was  injured  by  the 
delay,  may  sue,  irrespective  of  the  questions  of 
agency  and  payment;  and  the  fact  that  the  com- 
pany had  no  notice  that  she  was  plaintiff's  wife, 
or  that  the  contract  was  made  for  her,  is  Imma- 
terial.—Western  Union  Tel.  Co.  v.  Adams,  (Tex.) 
12  8.  W.  867;  Same  v.  Feegles,  Id.  860. 

7.  The  saw  in  plaintiffs'  mill  having  broken, 
they  engaged  S.,  of  the  firm  of  G.  &  S.,  to  order 
them  a  new  one  from  St.  Louis  by  telegram.  S. 
addressed  a  dispatch  in  his  firm's  name  to  a  hard- 
ware company  in  St.  Louis,  directing  them  to  ship 
a  saw  at  once  to  plaintiffs,  and  delivered  it  to  a 
traveling  salesman  of  that  company,  with  the 
money  to  pay  tbe  charges,  and  went  with  him  to 
the  telegraph  ofSce.    Tbe  salesman  wrote  another 


dispatch,  8ini«d  by  himself,  ordering  tbe  saw  t» 
be  sent  to  U.  &  S.  Neither  dispatch  was  deliv- 
ered. The  message  did  not  show  that  it  was  for 
plaintiffs'  benefit,  and  the  agent  of  the  telegraph 
company  had  no  knowledge  of  that  fact.  Meti, 
that  plaintiffs  had  no  right  of  action  against  the 
company,  either  for  the  money  paid  for  the  trans- 
mission of  the  message,  or  for  damages  by  reason 
of  their  mill  being  idle  for  want  of  a  saw. — Elliott 
v.  Western  Union  TeL  C!o.,  (Tex.)  12  8.  W.  954. 

Damages. 

8.  A  general  demurrer  to  the  petition.  In  an 
action  for  damages  against  a  telegraph  company, 
is  properly  sustained,  where  the  only  damage  al- 
leged is  the  mental  and  physical  suffering  of  plain- 
tiff and  his  wife,  resulting  from  defendant's  failure 
to  deliver  a  message  relating  to  the  health  of  plain- 
tiff's mother-in-law. — RoweU  v.  Western  Union 
Tel.  Co.,  (Tex.)  12  8.  W.  634.» 

TENANC7  IN  COMMON  ANB 
JOINT  TENANCY. 

Bights  of  oo-tenante  against  third  per- 
sons. 

1.  Though  plaintiff  in  trespass  to  try  title  and 
another  owned  the  land  in  controversy  as  tenanta 
in  common,  and  plaintiff's  coverture  prevented  the 
statute  of  limitations  from  running  against  her, 
yet.  It  the  facts  and  character  of  defendants'  pos- 
session are  such  as  will  amount  to  a  bar  against 
her  co-tenant,  plaintiff  is  protected  to  the  extent 
of  her  own  interest  only,  and  cannot  recover  the 
Interest  of  such  co-tenant  not  suing. — Johnson  v. 
Schumacher,  (Tex.)  13  S.  W.  207. 

2.  One  tenant  in  common  may  recover  in  tres- 
pass to  try  title  against  a  wrong-doer  without  join- 
ing his  oo-tenanta  as  plaintiffs  in  the  suit. — ^Boonda 
V.  Little,  (Tex.)  12  S.  W.  1109. 

Actions— Trespass  to  try  title. 

8.  Trespass  to  try  title  can  be  maintained  by 
a  tenant  In  common  without  joining  his  co-tenants. 
— Carley  v.  Parton,  (Tex.)  12  S.  W.  950. 

4.  A  tenant  in  common  who  has  been  ousted  of 
possession  of  the  property  by  his  co-tenant  can  re- 
cover his  possession  in  trespass  to  try  title.— St. 
Louis,  A.  &  T.  Hy.  Ca  ▼.  Prather,  (Tex.)  12  S.  W. 
989. 

5.  Pleas  of  not  guilty  and  of  the  statutes  of 
limitations  will  be  deemed  equivalent  to  an  ouster 
of  plaintiff,  under  Rev.  St.  "Tex.  art.  4794,  provid- 
ing that  the  plea  of  not  guilty,  or  other  answer  to 
the  merits,  shall  be  an  admission  by  defendant,  for 
the  purposes  of  the  action,  that  he  was  in  poeaes- 
sion  of  the  premises  sued  for.— St  Louis,  A.  &  T. 
Ey.  Co.  V.  Prather,  (Tex.)  12  8.  W.  969. 

Testamentary  Capacity. 

See  wait,  1-7. 

Threats. 

Evidence  of,  see  Bomictde,  78. 

Title. 

By  judgment,  see  Judgment,  27,  28. 
Of  laws,  see  CongtltutUmal  Law,  8. 
Tax-titles,  see  TaxntUnu  14-18. 
When  passes,  see  Scile,  2, 8. 

Torts. 

Bee  Death  bu  WronafvX  Act:  DeoeU;  lAbA  anul 
Slander;  Malicious  Prosecution;  NeaUoenee: 
Nuisance;  J{epI«oin;  Tresfxus;  Ttwaer  ana 
Conversion. 

Measure  of  damages,  see  Damages,  4-8. 

Transactions  with  Deoedents. 

See  Witness,  7-10. 
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TBESFASS. 

Jurisdiction,  see  Venue  in  Civil  Cases,  9. 

What  amounts  to. 

1.  In  B  prosecution  under  Mansf.  Dl^.  Ark. 
1 1069,  for  hunting  in  the  inclosed  grounds  of  an- 
other without  the  consent  of  the  owner  previously 
obtained,  where  it  appears  that  defendants  had 
permission  to  hunt  on  land  adjolningthat  on  which 
the  alleged  offense  was  committed,  an  instruction 
that  it  was  defendants'  duty  to  ascertain,  "by  all 
means  in  their  power, "  the  boundaries  of  the  in- 
dosure  they  baa  permission  to  hunt  upon  is  not 
prejudicial  error,  as  requiring  a  greater  degree  of 
diligence  than  the  law  sanctions,  in  the  absence 
of  evidence  showing  that  they  used  any  diligence 
whatever.— Wellington  v.  State,  (Ark.)  12  8.  "W. 
EOS. 

3.  One  who  has  i>aid  the  consideration  for  the 
land,  and  has  exclusive  control  and  possession,  is 
the ''owner, "  within  the  meaning  of  the  statute, 
though  his  deed  for  it  has  not  been  executed. — 
WelUagton  v.  Stete,  (Ark.)  la  S.  W.  562. 

TRESPASS  TO  TRY  TITLE. 

Farties. 

1.  in  trespass  to  try  title  by  the  sole  heir  of  an 


intestate,  the  administrator  Is  a  proper  party  plain- 
tiff.—Cassidy  V.  Kluge,  (Tex.)  12  R  W    ' 


.  13. 


2.  In  trespass  to  try  title  by  one  claiming  school 
lands  under  conveyances  from  a  county  as  against 
a  prior  actual  settler  on  part  of  the  land,  with  ten- 
der of  payment,  who  thereby  obtained  a  right  to 
purchase  the  tract  settled  on,  the  county  is  a  nec- 
essary party,  so  that  defendant  may  obtain  a  title 
to  such  tract  by  completing  his  purchase,  and  the 
plaintiff  an  abatement  in  the  price  paid  by  him. — 
Clay  County  Land  &  Cattie  Co.  v.  Barle,  (Tez.)  12 
8.  W.  66. 

Pleading. 

S.  Rev.  St.  Tez.  art  4794  et  seq..  provides  that 
in  trespass  to  try  title  the  petition  shall  allege  that 
pl^ntifl  was  in  possession  or  entitled  to  such  posses- 
sion, and  that  the  plea  of  not  guilty  shall  be  an  ad- 
mission that  defendant  was  in  possession  or  claimed 
title  at  the  commencement  of  the  action,  and  that, 
when  it  is  alleged  and  proved  that  one  liarty  is  in 
possession,  on  a  floding  for  the  adverse  party  dam- 
ages shall  bo  assessed  for  use  and  occupation. 
Held,  that  a  plea  of  not  guilty  is  not  sufBclent  to 
charge  defendant  with  use  and  occupation  from 
the  iDstituti07i  of  suit,  without  proof  of  his  oc- 
cupant^.—O'Connor  V.  Luna,  (Tex.)  13  8.  W.  1125. 

4.  An  estoppel  may  be  established  under  a  plea 
Of  not  guUty.— Guest  v.  Guest,  (Tex.)  13  S.  W.  831. 

5.  To  a  plea  of  homestead  right,  in  trespass  to 
try  title,  plaintiff  pleaded  as  an  estoppel  that  the 
deed  to  the  land  was  taken  in  the  husband's  name 
as  "attorney  ia  fact  for"  F.,  and  that  before  and 
at  the  Ume  of  the  execution,  by  the  husband  and 
F.,  of  the  trust-deed  under  which  plaintiff  bought, 
defendants  represented  that  they  had  no  interest 
in  the  land,  and  that  F.  was  the  owner,  which  rep- 
resentations were  communicated  to  and  believed 
by  plaintiff.  Held,  that  a  demurrer  was  properlj 
overruled,  since,  if  not  a  good  plea  of  estoppel,  it 
amounted  to adenial  of  defendants'  title. — Hicko> 
v.  Behrens,  (Tex.)  13  8.  W.  679. 

6.  ASirmiitive  relief  in  an  action  of  trespass  to 
try  title  cannot  be  granted  a  defendant  upon  the 
plea  of  not  jfuilty.- St.  Louis,  A.  &  T.  Ky.  Co.  v. 
Prather,  (Tex.)  13  &  W.  969. 

Variance. 

7.  In  trespass  to  try  title,  a  variance  of  three 
years  between  the  alleged  and  proven  date  of  a 
lost  deed,  it  being  immaterial  which  was  the  cor- 
rect date,  will  not  prevent  proof  of  its  execution 
and  contents.— Houston,  E.  &  W.  T.  Ky.  Co.  v. 
Blagge,  (Tex.)  13  8.  W.  616. 

8.  Under  Rev.  8t.  Tex.  art.  4806,  providing  that 
where  defendant,  in  trespass  to  try  title,  daims 
the  whole  premises,  and  plaintiff  shows  himself 
entitled  to  recover  part,  plaintiff  shall  recover  such 
part,  the  latter  may,  though  his  pleadings  describe 
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the  land  as  "190  acres  off  the  south  end  of  the  south 
half  of  section  No.  20, "  introduce  in  evidence  a 
deed  describing  the  land  as  an  undivided  half  in- 
terest in  the  south  half  of  the  section.— Schmidt  v. 
'X-albert,  (Tex.)  13  S.  W.  284. 

Fractiqe. 

9.  In  an  action  of  trespass  to  tr^  title  to  land, 
it  devolves  on  the  plaintiff  to  show  title  in  himself, 
and,  until  he  makes  a  prima  fade  case,  the  de- 
fendant is  not  required  to  offer  any  evidence  at  all. 
—Brown  v.  Roberts,  (Tex.)  12  8.  W.  807. 

10.  Rev.  8t.  Tex.  art.  1209,  provides  that  before 
a  case  is  called  for  trial  additional  parties,  when 
necessary,  may  be  brought  in  on  such  terms  as 
the  court  may  prescribe,  but  not  In  such  manner 
as  to  unreasonably  delay  the  trial.  Article  47sS 
provides  that  when  a  party  is  sued  for  lands  the 
real  owner  or  warrantor  may  make  himself,  or  may 
be  made,  a  party  defendant,  and  entitled  to  make 
such  defense  as  if  he  had  been  the  original  de- 
fendant in  the  action.  Held  that,  in  an  action  of 
trespass  to  tr^  title,  defendants'  vendor  being  in 
court,  and  having  made  separate  answer,  defend' 
ants  were  properly  allowed  to  plead  his  cove- 
nants of  warranty  to  them,  and  to  ask  judgment 
against  him  thereon,  in  the  event  of  a  judgment 
against  them  for  the  land.— E^by  t.  flstlll,  (Tex.) 
12  8.  W.  807. 

Evidence. 

11.  Where  plaintlflin  trespass  to  try  title  claim* 
under  a  duly-recorded  contract  for  the  land  in  con- 
troversy, signed  by  defendant's  predecessor  in 
title,  it  is  proper  to  permit  him  to  testify  as  to  the 
making  of  a  former  contract  which  was  accident- 
ally destroyed,  and  in  lieu  of  which  the  contract  in 
qaestion  was  given. — Chamtierlain  v.  Boon,  (Tex.) 
la  a  W.  737. 

13.  In  trespass  to  try  title  to  land  located  under  » 
headright  certificate  by  one  claiming  an  interest  in 
the  land  by  virtue  of  a  power  of  attorney  to  Q.  to 
obtain  and  locate  the  certificate  in  consideration  of 
an  interest  therein,  where  it  is  not  shown  that  G. 
ever  obtained  the  certificate,  caused  any  part  of  it 
to  be  located,  or  did  anything  towards  executing 
the  poA^er,  and  it  appears  that  plaintiff  has  held 
the  power  of  attorney  for  46  years,  and  nearly  80 
years  after  the  certificate  was  located  by  those  un> 
der  whom  defendants  claim,  without  asserting  any 
rights^plaintiff  cannot  recover. — Brown  v.  Rol>- 
erts,  (Tex.)  13  S.  W.  807. 

18.  The  admission  of  testimony  oonoeming 
transfers  of  land  by  partnerships  and  corporations, 
when  the  alleged  transfers  are'  not  in  writing,  is 
error.— Carothers  v.  Alexander,  (Tex.)  13  S.  W.  4. 

14.  The  faotsthata  person  causes  acertiflcateto 
be  located  on  land,  and  a  survey  to  be  made  in  the 
name  of  tlie  original  grantee,  and  that  this  is  re- 
turned to  the  general  land-office,  are  not  sufBcient 
proof  that  the  original  grantee  sold  the  land  cer- 
tificate to  such  person,— Hemdon  t.  Davenport, 
(Tex.)  13  8.  W.  IIIL 

16.  Assertion  of  ownership,  unaccompanied  by 
possession  long  continued,  is  not  admissible  in  sup- 
port of  a  presumption  that  a  convevance  onoe  ex- 
isted in  favor  of  the  party  making  the  assertion. — 
Herudou  v.  Davenport,  (Tex.j  12  8.  W.  1111. 

16.  Proceedings  in  bankruptcy  are  admissible 
in  evidence  upon  the  question  as  to  whether  the 
bankrupt  owned  certain  land  at  the  time  of  filing 
his  petition  and  inventory,  but  the  subsequent  is- 
sue of  a  patent  to  the  heirs  of  the  bankrupt,  on  the 
location  of  a  land  certificate  not  referred  to  in  liis 
schedule,  cuts  off  all  inquiry  by  persons  who  can- 
not show  a  transfer  of  the  certificate  to  them. — 
Herndon  v.  Davenport,  (Tex.)  13  8.  W.  1111. 

17.  In  trespass  to  try  title,  where  plaintiffs 
claim  through  an  administrator's  sale,  objection  to 
the  admission  of  the  transcript  of  the  probate  court 
proceedings,  on  the  ground  that  the  order  of  sale, 
confirmation,  and  administrator's  deed  do  not  suf- 
ficiently describe  the  land,  is  untenable,  where  the 
land  has  been  located,  surveyed,  and  patented,  and 
the  description  specifies  the  survey  Intended  to  be 
conveyed.— Snow  v.  Starr,  (Tex.)  13  8.  W.  678. 

15.  ia  trespass  to  try  title  by  persons  claiming 
an  undivided  interest  in  land  through  a  conveyance 
from  Ij.  to  their  mother  in  their  father's  life- 
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time,  against  tboae  olalZDlng  nnder  a  oonrejtinoe 
from  the  mother  after  the  death  of  the  father,  de- 
fendanta  proved  a  regular  chain  of  title,  in  which 
a  conveyance  to  L.  was  not  a  link,  from  the  sov- 
ereignty of  the  soil  to  one  F.,  and  a  convejrance 
from  her  husband  to  one  of  tbem.  It  did  not  ap- 
pear whether  F.  was  living  at  the  time  her  husband 
conveyed  to  one  of  the  defendants,  but  she  was 
dead  at  the  time  of  the  trial.  Held  that^  if  F.  was 
living  at  the  time  her  husband  conveyed  to  one  of 
the  defendants,  then  title  vested  by  that  convey- 
ance in  that  defendant,  and  in  such  of  the  other  de- 
fendants as  held  under  him.  If  she  was  dead  at 
the  time  her  husband  conveyed,  then  one  undivided 
half  of  the  lot  passed  by  the  conveyance.  If  the 
title  rested  in  F.  In  her  separate  right,  then,  as  out- 
standing title,  it  was  a  good  defense  to  plaintiffs' 
action.— Finn  v.  Williamson,  (Tex.)  12  S.  W.  853. 

19.  In  trespass  to  try  title,  where  it  appears 
that  plaintiffs'  title  to  the  land  in  controversy  was 
based  upon  a  certificate  issued  to  their  ancestor  as 
a  colonist,  their  right  of  recovery  cannot  be  de- 
feated by  showing  that  they  also  received  a  cer 
tificate  to  other  lands,  not  in  controversy,  and  lo- 
cated in  another  county.  —  Lemberg  v.  Caoanis, 
(Tex.)  12  8.  W.  844. 

20.  The  fact  that  plaintiffs  reoelved  a  oertiDcate 
for  the  land  in  controversy  is  sufficient  to  author- 
ize a  decree  in  their  favor,  in  the  absence  of  any 
showing  that  they  had  parted  with  the  title,  or 
that  defendants  had  a  better  title. — ^Lemberg  v. 
Cabanis.  (Tex.)  12  S.  W.  844. 

21.  The  fact  tbat  there  vras  a  difference  of  one 
letter  in  the  spelling  of  the  name  of  their  ancestor 
in  two  certificates  to  land  introduced  by  heirs  to 
show  title,  but  which  did  not  change  the  pronunci- 
ation of  the  name,  is  not  sufllcient  to  raise  the 
question  of  identity.— Lemberg  v.  Cabanis,  (Tex.) 
laS.  W.844. 

22.  The  grantee  In  a  deed  being  described  as  at- 
torney in  fact  of  F.,  declarations  by  him  and  his 
wife  that  they  did  not  own  the  land,  and  a  recital 
in  a  contract  by  the  husband  that  F.  bought  the 
land,  are  admissible  on  trial  of  a  right  to  home- 
stead to  show  ownership.  — Hickey  v.  Behrens, 
(Tex.)  13  8.  W.  679. 

38.  In  trespass  to  try  title  against  a  husband 
and  wife,  an  instruction  that  declarations  by  the 
husband  and  F.,  at  the  time  of  the  execution  by 
them  of  the  trust-deed  under  which  plaintiff  claims, 
that  the  land  was  owned  by  F.,  would  estop  defend- 
ants to  claim  a  homestead,  becomes  harmless  error, 
where  the  jury  find  that  the  land  belonged  to  F. — 
Hickey  v.  Behrens,  (Tex.)  12  8.  W.  6T9. 

34.  In  trespass  to  try  title,  where  plaintiff  claims 
under  an  executor's  deed  executed  by  defendant's 
father,  declarations  by  plaintiff  to  defendant  that 
he  bid  the  land  in  at  the  executor's  sale  for  defend- 
ant's father  are  admissible  in  evidence  against  him. 
—Guest  V.  Guest,  (Tex.)  13  8.  W.  831. 

25.  Plaintiff  never  paid  any  taxes  on  the  land, 
and  made  no  claim  to  it  for  over  10  years.  Held 
that,  under  these  clrcumstatices,  and  in  view  of 
his  declarations  that  he  bid  in  the  land  for  his 
grantor,  the  failure  of  plaintiff  to  testify  that  he 
paid  for  the  land  justified  a  finding  that  no  con- 
sideration passed,  although  the  deed  expressed  a 
consideration,  and  reserved  a  vendor's  lien  for  its 
payment.— Guest  V.  Quest,  (Tex.)  12  S.  W.  881. 

30.  In  trespass  to  try  title  by  the  purchaser  at 
an  administrator's  sale,  -which  sale  was  void  as 
having  been  ordered  after  partition  of  the  land,  the 
unrecorded  decree  in  partition  may  be  read  in  evi- 
dence against  plaintiff,  who  knew  that  the  sale 
had  been  forbidden,  as  Rev.  St.  Tex.  art.  4339,  pro- 
viding tbat  no  decree  in  partition  or  judgment  in 
which  title  to  land  is  recovered  can  be  offered  in 
evidence  till  it  has  been  recorded  in  the  county  in 
which  the  land  lies,  is  intended  for  the  protection 
of  bona  fide  purchasers  without  notice  only. — ^Hen- 
derson V.  Lindley,  (Tex.)  13  S.  W.  979. 

27.  In  trespass  to  try  title,  where  plaintiff  claims 
under  a  sheriff's  deed,  evidence  introduced  by 
plaintiff  that  at  the  sale  the  defendant  gave  notice 
that  he  claimed  the  land  by  purchase  from  defend- 
ant in  execution  is  of  itself  irrelevant,  and  in  tho 
absence  of  anything  to  show  that  the  defendant's 
title  had  its  origin  after  the  acquisition  of  plain- 


tiff's lien  on  the  land  is  InsufBcient  to  snppo-t  s 
judgment  for  plaintiff.— Sebastian  v.  Martin  Brown 
Co.,  (Tex.)  12  8.  W.  986. 

Evldenoe — Deeds. 

28.  Admission  of  a  deed  of  partition  between 
an  executor  and  one  of  the  plalnuffs  Is  immaterial, 
when  defendants  claim  under  a  different  source  o( 
title,  and  the  interest  of  plaintiffs  would  merely 
remain  undivided  If  the  deed  were  invalid.— Snow 
V.  Starr,  (Tex.)  12  S.  W  678. 

29.  A  deed  executed  by  an  attorney  in  fact  is 
admissible  in  trespass  to  try  title,  though  the  au- 
thority of  the  attorney  is  not  shown,  where  it  is 
the  common  source  of  title,  under  which  both  par- 
ties claim.- Glover  v.  Thomas,  (Tex.)  13  S.  W.  684. 

Instructions. 

so.  An  original  headright  oertiflcate  contained 
an  indorsement  that  the  grantee  of  the  certificate 
thereby  granted,  bargained,  and  sold  half  the  cer- 
tificate, and  the  land  due  under  it,  to  one  B., 
through  whom  plaintiffs  claimed.  At  the  time  the 
land  in  controversy  was  located,  more  than  half 
the  land  called  for  in  the  oertiflcate  had  been  lo- 
cated for  the  joint  benefit  of  the  grantee  and  R.; 
and  the  conveyance  from  the  heirs  of  the  grantee 
to  their  veadee,  and  from  their  vendee  to  defend- 
ants' vendor,  each  expressly  recited  the  transfer 
to  R.  of  half  the  lands  called  for  in  the  certificate, 
and  the  deeds  were  duly  recorded.  Ifefd,  that  a 
charge  that  one  of  two  joint  owners  of  a  certifi- 
cate might  have  bis  interest  located  by  separate 
survey,  was  not  justified  by  the  evidence,  and  had 
a  tendency  to  mislead  the  jury.— Kirby  ▼.  Estill, 
(Tex.)  13  a  W.  807. 

81.  Where,  in  trespass  to  try  title,  there  is 
some  evidence  that  defendant's  wife  owned  the 
property,  she  having  paid  for  it  with  her  separate 
means,  an  issue  as  to  whether  it  was  her  separate 
estate  is  properlv  submitted  to  the  jury,  tnongh 
there  may  be  evidence  from  which  the  jury  ought 
to  flnd  that  plaintiff  was  an  innoci-.nt  purchaser; 
and,  if  plaintiff  desires  to  have  determined  on  what 
issue  the  cause  is  decided,  he  should  ask  for  special 
issues.- Graves  v.  Campbell,  (Tex.)  12  8.  W.  238. 

ImproTementB. 

82.  To  justify  a  charge  on  lands  for  improve- 
ments made  in  good  faith  it  is  not  necessary  that 
the  purchaser  show  a  complete  chain  of  title.— 
Thompson  v.  Jones,  (Tex.)  13  S.  W.  77. 

38.  In  trespass  to  try  title,  a  verdict  giving  to 
each  defendant  the  same  amount  for  umprove- 
ments  made  is  unwarranted,  where  a  certain  wit- 
ness testifies  that  tho  improvements  of  the  respect- 
ive defendants  were  of  different  values,  and  the 
court  finds  that  defendants  proved  the  values  as 
stated  by  such  witness.— Johnson  v.  Schumacher, 
(Tex.)  Vi  8.  W.  207. 

34.  Allowance  is  properly  made  for  improve- 
ments by  defendant  where  plaintiffs  have  for  more 
than  40  years  failed  to  assert  their  title,  and  it  does 
notappear  that  defendant  knew  that  theposseseion 
of  the  one  from  whom  he  purchased  was  not  ad- 
verse.- Boothe  v.  Best,  (Tex.)  13  a  W.  1000. 

85.  The  grantee  of  the  husband  nnder  an  in- 
valid power  of  attorney  from  the  wife  is  entitled 
to  compensation  for  improvements,  where  the  hus- 
band, as  executor  of  the  wife,  with  power  to  sell 
and  invest  in  other  land,  retains  tlie  land  given 
in  exchange  during  the  minority  of  plaintiff. — 
CardweU  v.  Rogers,  (Tex.)  18  8.  W  1006. 

Judgment. 

36.  Where,  by  agreement,  two  methods  of  locat. 
mg  a  survey  are  presented  to  the  jury,  with  in- 
structions to  flnd  for  the  plaintiff  or  defendant, 
according  to  the  reliability  of  the  method  contended 
for  by  each,  and  the  verdict  is  in  favor  of  locating 
the  survey  as  plaintiff  claims,  and  the  court  awards 
judgment  thereon,  the  judgment  will  not  be  dis- 
turbed, unless  defendant's  method  of  locating  the 
survey  is  certainly  the  most  accarate. — ^Kcrarlin 
V.  Vaughn,  (Tex.)  12  S.  W.  818. 

87.  Where  a  verdict  has  been  rendered  in  favor 
of  a  plaintiff,  who  dsims  under  a  certain  survey, 
a  judgment  may  be  rendered  giving  the  calls  of 
said  survey  with  the  bearings  of  a  resorvey,  and 
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alao  directing  the  mode  of  fixing  the  locality  of  the 
land  to  correspond  with  the  Teralot  and  plaintUTB 
claim,  though  the  petition  did  not  call  tor  the  bear- 
ings.—HcFarlln  T.^aughn,  (Tex.)  18  B.  W.  818. 

38.  Upon  disclaimer  lay  a  defendant  in  trespass 
to  try  tiue  who  was  not  in  possession  at  the  com- 
mencement of  the  action,  judgment  should  he  for 
plaintur  for  the  land,  and  for  such  defendant  for 
costs-TJohnson  v.  Schumacher,  19  8.  W.  207,  73 
Tex.  884. 

TBTATi. 

See,  also,  Appeal;  Certiorari;  Continuance ; 
Error,  Writ  of;  ExcevtUme,  Bill  of;  Judg- 
ment; JiiTy;Sev)Trtal;  Practicein  CioUCatee; 
Witneee. 

In  criminal  cases,  see  Criminal  LavB,  21-90. 

Conduct  of  trial. 

1.  Under  Rev.  St  Tex.  art.  1808,  providing  that 
the  jury  may  take  out  "the  charges  and  instruc- 
tions in  the  cause,  the  pleadings,  and  any  written 
evidence,  except  the  deposition  of  witnesses, "  it 
is  not  error,  in  an  action  of  trespass  to  try  title,  to 
refuse  to  send  out  a  plat  of  the  land  in  question, 
made  by  a  witness,  and  attached  to  his  deposition. 
—Snow  V.  Starr,  (Tex.)  12  8.  W.  678. 

Bemarks  by  oourt. 

2.  Aremarkofthecourt.  daring  the  examina- 
tion of  a  witness,  that  he  thought  the  last  half- 
hour  had  been  unnecessarily  consumed,  and  was 
not  calculated  to  enlighten  court  or  jury,  not  ex- 
cepted to  at  the  time,  will  not  be  considered  on  ap- 
peal, when  the  jury  were  charged  that  they  were 
the  judges  of  the  weight  of  the  testimony,  and  that 
it  was  not  the  province  of  the  court  to  pass  on  that 
question,  or  to  express  an  opinion  as  to  its  value 
—Sabine  &  S.  T.  Ry.  Co.  v.  Broassard,(Tex.)  13  S. 
W.  1136. 

8.  It  is  harmless  error  for  the  conrt,  in  exclud- 
ing evidence  of  the  professional  standing  of  a  phy- 
sician before  his  testimony  was  in,  to  remark  that 
his  "character  and  standing  as  an  eminent  physi- 
cian is  part  of  the  history  of  Missouri ;  and,  if  the 
courts  and  juries  take  notice  of  facts  of  history, 
the  evidence  is  Immaterial.  "—Thompson  v.  Ish, 
(Mo.)  12  8,  W.  610. 

4.  Remarks  by  the  conrt,  in  the  hearing  of  the 
jury,  upon  refusal  to  allow  respondent,  in  a  contest 
over  the  ofBce  of  county  judge,  to  ask  contestant 
whether  he  was  well  informed  in  the  laws  of  the 
state,  that "  this  question  has  never  been  passed  up- 
on by  the  higher  c/jrts,  and  this  Is  as  good  a  time 
as  any  for  them  to  decide  it, "  is  not  erroneous  as 
intimating  an  opinion  that  respondent  would  bo 
defeated  in  the  suit.— Little  v.  State,  (Tex.)  U  S. 
W.  96B. 

Bec^tlon  of  evidence. 

5.  In  trespass  to  try  title,  defendants'  witnesses 
said  that  a  house  was  built  on  the  land  in  question 
by  their  grantor.  A  witness  for  plaintiffs,  in  re- 
ply, said  it  was  built  on  adjoining  land  in  1858. 
Held,  that  the  witnesses  being  numerous,  and  the 
court  having  warned  the  parties  to  introduce  all 
testimony  in  chief  except  that  strictly  in  rebuttal, 
it  was  proper  to  refuse  to  allow  defendants  to  call 
a  witness  to  show  that  the  house  was  built  in  1840 
on  the  land  claimed.— Snow  v.  Starr,  (Tex.)  13  S. 
W.  678. 

Demurr^  to  evidence. 

6.  Defendant,  by  putting  in  evidence,  does  not 
waive  a  demurrer  to  plaintiff's  evidence,  when  re- 
newed at  the  close,  but  only  takes  the  chance  of 
aiding  plaintiff's  ctise.— Weber  v.  Kansas  City 
Cable  Ry.  Co.,  (Mo.)  13  8.  W.  804. 

Arguments  of  counsel. 

7.  Defendant  having  taken  title  to  laud.  In 
which  he  claims  homestead,  in  his  name  as  attor- 
ney in  fact  for  another,  in  order,  as  he  testified, 
to  place  his  property  beyond  the  reach  of  credit- 
ars,  a  reference  to  his  "colossal  rascality"  by 
counsel  will  not  necessitate  a  reversal. — Hickey  y. 
Behrens,  (Tex.)  13  8.  W.  679.» 

8.  In  an  attachment  suit  in  which  defendant 
counter-claims  damages  for  wrongful  attachment. 


and  exceptions  to  the  cause  of  action  attempted  t<> 
be  set  up  by  a  supplemental  pleading  have  been 
sustained,  and  defendant  admits  the  original  cause 
of  action,  less  the  credit  allowed  by  the  supple- 
mental pleading,  the  burden  is  on  the  defendant 
on  the  only  issue  to  be  tried,  and  he  is  entitled  to 
the  opening  and  closing.— Parks  v.  Young,  (Tex.) 
13  &  W.  986. 

Instraotions. 

9.  To  warrant  the  giving  of  an  instruction  in 
plaintiff's  behalf,  which  selects  some  of  the  leading 
facts,  and  asks  the  oourt  to  declare  that  such  facta 
constitute  negligence,  the  necessary  inference  from 
all  the  other  evidence,  viewed  in  its  most  favor- 
able light  for  defendants,  must  be  that  they  were 
negligent.— DoweU  v.  Outhrie.  (Mo.)  13  8.  W.  900. 

10.  Where  a  charge,  as  a  whole,  conveys  to  the 
jury  the  correct  rule  of  law  on  the  given  question, 
the  judgment  will  not  be  reversed,  though  de- 
tachedparts  may  be  incomplete,  vague,  or  errone- 
ous.—Harrington  V.  City  of  Sedalia,  13  S.  W.  848, 
98  Mo.  58S. 

11.  Where  the  court  charges  that,  "to  entitle 
plaintiff  to  recover  for  future  damage,  there  must 
be  a  reasonable  certainty  as  to  such  future  dam- 
age,— a  mere  probability  of  its  occurrence  Ih  not 
enough, " — it  is  not  error  to  refuse  to  give,  as  part 
of  the  same  charge,  the  following:  "Future  dama- 
ges can  only  be  awarded  when  it  is  rendered  reason- 
ably certain  from  the  evidence  that  such  damages 
will  evidently  and  necessarily  result  from  the  orig- 
inal injury.  "—Missouri  Pac.  Ry.  Co.  v.  Mitchell, 
(Tex.)  12  S.  W.  810. 

13.  An  expert,  while  testifying  as  to  an  injury 
received  byj)laintlff,  testified  without  objection 
that  plaintlft  assured  him  he  had  never  suffered 
with  sore  eyes  or  been  injured  in  his  eyes.  HeUI, 
that  it  was  proper  to  refuse  a  request  to  charge 
the  jury  not  to  consider  evidence  of  symptoms  of 
Injury  not  testified  to  by  plaintiff,  but  stated  bv 
him  to  his  physician,  as  the  objection  to  the  evi- 
dence cam^  too  late. —Missouri  Fao.  Ry.  Co.  v. 
Mitchell,  (Tex.)  12  8.  W.  810. 

18.  When,  in  an  action  for  damages  to  property, 
plaintiff  has  introduced  evidence  snowing  title.  In 
the  absence  of  conflicting  evidence  error  cannot 
be  predicated  of  a  charge  for  assuming  that  the 
property  belongs  to  plaintiff.— Fort  Worth  JX  N.  O. 
Ry.  Co.  v.  Fearce,  (Tex.)  13  8.  W.  864. 

14.  A  refusal  to  charge  the  jury  not  to  Include 
In  their  estimate  of  actual  damages  any  expense 
for  attorney's  tees,  or  expense  incurred  by  plaintiff 
in  attending  court  to  prosecute  his  suit,  is  proper, 
where  such  damages  are  not  alleged  in  the  plead- 
ings or  included  in  the  evidence.— Missouri  Pao. 
Ry.  Co.  V.  Mitchell,  (Tex.)  13  S.  W.  810. 

15.  Though  the  judge  should  give  or  refuse  a 
charge  asked  in  the  very  terms  of  the  request,  and, 
if  he  wishes  to  give  it  with  a  qualification,  he 
should  rewrite  the  instruction  embodying  the 
qualification,  yet,  when  a  modification  is  appended 
to  a  requested  charge  in  such  a  manner  as  to  show 
the  precise  charge  asked,  and  the  precise  modifi- 
cation, and  the  whole  is  Intelligible  to  the  jury,  no 
injury  results  to  the  party  making  the  request.— 
Missouri  Pac.  R.  Co.  v.  Williams,  (Tex.)  13  S.  W. 
885. 

16.  Where  a  charge  of  the  conrt  is  conceived  to 
be  InsufBclent,  the  party  objecting  to  it  should  ask 
for  a  special  charge  upon  the  subject.  If  he  does 
not  do  so,  and  the  general  law  applicable  to  the 
case  is  given  to  the  jury,  there  is  no  ground  for 
complaint— SUberberg  v.  Pearson,  (Tex.)  13  8.  W. 
850. 

17.  It  is  not  error  to  charge  the  jury  to  find  in 
favor  of  both  plaintiff  and  defendant,  against  third 
persons,  who  are  cited  and  make  default — Bullia 
V.  Noyes,  (Tex.)  13  8.  W.  397. 

18.  An  instruction  that  "on  the  evidence  in 
this  case,  the  statute  of  limitations  is  a  bar  to  the 
suit, "  is  properly  refused,  as  an  instruction  should 
state  hypothetlcally  the  facts  of  the  case,  so  that 
it  may  be  determined  upon  appeal  whether  the 
court  applied  correct  principles  of  law. — Krider  v. 
Milner,  (Mo.)  13  S.  W  4»51. 

19.  On  a  trial  for  selling  liquor  to  a  minor, 
where  the  latter  is  a  witness,  it  is  error  to  charge 
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that,  If  the  jury  beliere  that  he  "has  any  bias  or 
leaning  to  one  side  or  the  other,  the  law  is  that 
they  should  find  that  leaning  or  bias  against  the 
party  in  whose  favor  the  witness  leant, "  as  this  in- 
vades the  province  of  the  jury.— Bing  t  State, 
(Axk.)  IS  8.  W.  559. 

Verdiot. 

20.  Where,  in  an  action  against  two  railroad 
companies  for  negligence,  one  demands  judgment 
over  against  its  oo-defendant  in  case  of  judgment 
against  it,  a  verdict  reading,  "We,  the  jury,  find 
for  the  plaJntifl  against  the  Q.,  C.  &8.  F.  Rwy.  Co., 
find  for SoutheniPaciflo Company,  damages  to  the 
amount  of  $4,000, "  Is  unintelligible,  as  without  the 
pleadings  It  appears  to  be  for  the  Southern  Pacific, 
and  by  the  pleMlngs  both  that  company  and  plain- 
tiff demand  judgment.— Gulf,  0.  &  St.  F.  Ry.  Ca 
V.  Hathaway,  (Tex.)  12  8.  W.  999. 
Trial  by  court — Findings. 

81.  In  an  action  against  a  city  for  loas  of  prop- 
erty by  an  overflow  Eilleged  to  hare  resulted  from 
the  city's  negligence  in  constructing  a  bridge, 
one  of  the  findings  of  law  was  as  follows:  "Tne 
bridge  being  in  part  the  cause  of  destruction  of 
the  nouse,  etc.,  the  city  is  responsible. "  Other 
findings  showed  that  the  bridge  was  the  cause  of 
the  overflow,  and  that  the  overflow  caused  the  loss 
of  the  property.  It  appeared  that  there  was  a 
building  projecting  Into  the  water  channel,  but 
that  the  building  had  caused  no  Injury  to  plaintiff 
till  the  bridge  was  constructed.  Held,  that  the 
finding,  if  erroneous  in  the  reason  given,  was  not 

Srejudicial.— City  of  Austin  v.  Emanuel,  (Tex.)  12 
.  W.  818. 
28.  Where  the  court  hears  a  cause  without  a 
jury,  and  judgment  is  rendered  on  the  last  day 
of  the  term,  and  a  request  Is  made  at  9  p.  m.  that 
the  court  file  conclusions  of  fact  and  law,  it  is 
iroper  to  dedine  the  request  for  want  of  time. — 
lavis  V.  State,  (Tex.)  12  B.  W.  957. 


TROVEB.AND  CONVERSION. 

What  oonstltates  oonversion. 

1.  Plaintiffs'  agent,  Intending  to  be  absent  on 
the  arrival  of  a  package  of  money  belonging  to 
plaintiffs,  requested  defendant  to  receive  it -from 
the  express  company,  for  the  purpose  of  safely 
keeping  it  until  his  return,  and  defendant  con- 
sented, and  the  money  was  delivered  to  him,  on  the 
written  order  of  the  agent.  Held,  that  defend- 
ant's refusal  to  deliver  it  upon  demand  was  a  con- 
version ol  the  money.— Jones  v  Hunt,  (Tex.)  12 
8.  W.  832. 

Pleading. 

8.  Plaintiffs  alleged  that  certain  notes  convert- 
ed were  worth  1619.%,  and  that  they  had  sustained 
damage  by  the  wrongful  conversion  in  the  sum  of 
1750.  Defendant  pleaded  the  insolvency  of  the 
makers  of  the  notes,  except  as  to  the  amounts  he 
bad  collected  on  them,  and  plaintiffs  replied  that 
the  notes  could  have  been  collected  at  the  time 
they  were  received  by  defendant,  though  they  be- 
came worthless.  Held,  that  whatever  allegations 
Elaintiffs'  pleadings  may  have  required  to  authorize 
lie  admission  of  evidence  of  the  solvency  or  insolv- 
ency of  the  makers  of  the  notes  were  fully  sup- 
plied by  defendant's  pleadings.— Ramsey  v.  Hur- 
ley, (Tex.)  18  B.  W.  56. 

Jurisdiotion. 

8.  An  action  for  the  conversion  of  property 
may  be  brought  in  a  court  of  law,  though  the  cus- 
tody of  the  property  is  in  a  chancery  court,  in  a 
suit  between  the  same  parties.  —  Garibaldi  v. 
Wright,  (Ark.)  ISa  W.  875. 

Damages. 

4.  The  measure  of  damages  for  the  wrongful 
conversion  of  a  chose  in  action  is  the  amount 
fxrima  facie  due  on  the  face  of  the  claim. — ^Ram- 
sey V.  Hurley,  (Tex.)  12  &  W.  66. 

Trustee  Process. 

Bee  QamithmenU 


TBIJSTS. 

Besnlting  trusts. 

1.  A  husband  verbally  purchased  land  from  his 
father-in-law,  and  had  paid  part  of  the  price,  when 
the  father-in-law  died  intestate,  leaving  seven  chil- 
dren. There  was  no  administration,  but  all  of  the 
children,  except  the  wife,  conveyed  their  interest 
in  the  land  to  the  husband ;  the  wife  being  present 
and  consenting.  She  died  a  few  years  Mter,  and 
the  husband  continued  in  possession  of  the  land 
as  owner  for  SO  years.  Held  that,  as  there  had 
been  a  complete  reduction  to  possession  and  con- 
version by  the  husband  of  the  six-sevenths  con- 
vened to  him,  no  trust  therein  resulted  to  the  wife's 
neirs,  though  the  land  was  estimated  against  the 
wife  in  the  division  of  the  father-in-law's  estate. 
—Russell  V.  Russell,  (Ky.)  12  B.  W.  709. 

8.  Where  the  widow  of  a  decedent  pnrchasea 
land  belonging  to  his  estate  at  judicial  sale,  paying 
therefor  with  funds  in  her  hands  as  his  adminis- 
tratrix, for  which  she  never  accounts,  she  holds 
in  trust  for  his  heirs,  in  the  absence  of  evidence 
that  the  estate  was  indebted  to  her;  especially 
where  she  retains  possession  during  lier  life,  and 
does  not  account  for  the  price  of  part  of  the  land 
sold  by  her.- Clayton  v.  Clayton^s  Ex'r,  (Ey)  18 
8.  W.  812. 

8.  In  consideration  of  a  conveyance  of  land, 
testator's  two  sons  executed  a  note  to  him,  bind- 
ing themselves,  jointly  and  severally,  to  pay  inter- 
est thereon  semi-annually,  and  the  principal,  when 
due,  to  specified  beneficiaries.  By  his  will,  ap. 
pointing  hU  two  sons  executors,  testator  provided 
that  the  note  should  be  held  by  his  son  N.  in  trust 
to  pay  over  the  semi-annual  interest,  the  principal 
to  be  retained  undiminished,  and  forbiide  "any 
other  use  or  appropriation  of  said  funds  in  any 
way  wtiatsoever. "  N.  became  active  executor,  and 
released  his  brother  from  liability  on  the  note  in 
consideration  of  certain  land  conveyed  to  him  in- 
dividually, and  the  transfer  of  an  interest  in  cer- 
tain other  notes.  Held,  that  such  release  was 
Invalid,  and  that  the  land  conveyed  In  considera- 
tion thereof,  and  its  proceeds  in  the  hands  of  X.'s 
representative,  were  held  in  trust  for  his  brother 
or  the  beneficiaries.— Stephens  v.  Stephens'  Adm'r, 
(Ky.)  18  S.  W.  192. 

i.  No  trust  resulted  as  to  the  proceeds  of  the 
notes  received  as  part  consideration  for  such  re- 
lease, and  collected  by  N.  and  applied  to  his  own 
use  while  acting  executor.— Stepnens  v.  Stephens* 
Adm'r,  (Ky.)  12  8.  W.  192. 

6.  Where  a  conveyance  of  land  is  made,  be- 
cause of  the  grantor's  falliug  health,  fora  nominal 
consideration,  and  the  grantor,  and  after  his  death 
his  widow  and  heir,  remain  in  possession,  making 
improvements,  and  receiving  the  rents  and  profits, 
the  grantee  will  be  held  to  nave  taken  it  in  trust. 
-Ciark  V.  Hershey,  (Ark.)  18  S.  W.  1077. 

6.  In  an  action  by  children  of  a  deceased  per- 
son to  have  dower  assigned  in  land  held  by  their 
ancestor,  the  widow  claimed  the  entire  interest  of 
the  ancestor  under  an  alleged  agreement  that  the 
conveyance  of  the  land  was  to  be  made  to  her. 
Held,  though  the  evidence  was  conflicting  as  to 
the  existence  of  the  agreement,  that,  it  appear- 
ing that  the  wife's  money  had  paid  for  the  land, 
and  ttie  rights  of  creditors  not  being  involved,  hor 
equities  were  superior  to  those  of  the  children. — 
Allstott  V.  McCain,  (Ky.)  12  S.  W.  106i 

7.  A  purchaser  of  land,  with  a  full  knowledge 
of  an  equitable  title  in  another,  becomes  a  trustee 
of  the  legal  title,  for  the  benefit  of  the  equitable 
owner.— BaUey  v.  Winn,  (Mo.)  18  S.  W.  104S. 

8.  A  resulting  trust  Is  not  sufBciently  estab- 
lished where  the  evidence  consists  mainly  in  verbal 
admissions  made  by  defendant  thirty-five  years  be- 
fore suit  brought,  and  before  the  data  of  his  pak- 
ent,  and  where  there  is  evidence  of  a  statement 
made  by  the  cestui  que  trust,  who  died  18  years  be- 
fore the  institution  of  the  suit,  to  the  effect  that 
the  land  belonged  to  defendant,  and  where  no 
claim  has  been  asserted  by  plaintiffs,  who  claim  as 
heirs  of  the  cestui  qus  f rusf,  for  over  18  years.— 
Burdett«  v.  May,  (£^)  13  B  W.  1050. 
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Oonstmotive  tmste.  ' 

9.  Where  defendant  uses  plaintUTs  money  to 
purchase  land,  takine  title  In  nis  own  name,  with 
the  understanding  that  ho  will  afterwards  con- 
vev  to  plaintiff,  wbioh  he  refuses  to  do  on  plain- 
tiff's subsequent  request,  and  the  parties  stand  in 
oonfldential  relations  to  each  other  at  the  time  of 
purchase,  a  trust  results  in  plaintiff's  favor. — 
Cooper  T.  Lee,  (Tex.)  12  B.  W.  483. 

Termination  of  trust. 

10.  A  will,  made  in  1849,  devising  lands  in  trust 
for  emancipated  slaves,  expressly  provided  that 
said  lands  should  never  be  sold,  unless  it  should  be 
unlawful  for  "free  persons  of  color  "to  remain  in 
the  state.  Held,  that  under  existing  laws,  giving 
the  rights  of  citizenship  to  negroes,  the  necessity 
for  the  trust  ceases  to  exist,  and  it  Is  proper  to  or- 
der a  sale,  where  all  the  parties  interested  are  be- 
fore the  court,  and  it  appears  that  a  sale  would  be 
beneficial.— Browning  v.  Flcklin's  Adm'r,  (Ey.)  m 
aW.714. 

Change  of  trustees. 

11.  A  deed  of  trust  provided  that  if  the  trustee 
refused  to  make  the  sale,  the  beneficiaries  could 
appoint  a  substitute.  All  of  the  beneficiaries  exe- 
cuted a  form^  appointment  of  a  substitute,  except 
one.  who  indorsed  on  the  appointment  a  statement 
that  he  acquiesced  in  it,  but  that  all  his  interest  in 
the  debts  secured  bv  the  trust  had  been  Settled. 
field,  that  the  substitution  was,  in  effect,  made  by 
all  the  beneflolarlea.— Gates  t.  Mayes,  (Tex.)  12  S. 
W.51. 

Transfer  of  beneficiary's  interest. 

12.  UndOi  iitionveyance  of  lands  In  ii>ibi,''for 
the  only  proper  use  and  benefit  of  the  "  beneficiary, 
"for  and  during  the  term  of  his  natural  life, "  the 
trustee  "to  hold  said  lands  for  the  benefit  of  the 
beneficiary  "only,  and  to  account  to  him  or  his 
guardian  for  the  rents  or  yearly  issues, "  the  ben»- 

Bdary's  interest  is  assignable ^Henson  v.  Wrighti 

(Tenn.)  12  S.  W.  1085. 

18.  A  conveyance  of  land  in  trust,  the  trustee 
to  take,  hold,  and  convey  the  remainder,  on  the 
death  of  the  beneficiary  for  life,  to  persons  who 
shall  then  be  entitled  thereto  under  the  provisions 
of  the  deed,  creates  an  active  trust,  which  pre- 
vents the  merger  of  the  legal  and  equitable  es- 
tates, so  that  a  mortgage  of  the  beneficiary's  inter- 
est must  be  joined  In  both  by  the  trustee  and  by  the 
beneficiary.— Henson  v.  Wright,  (Tenn.)  13  S.  W. 
1085. 

Bights  of  beneficiary. 

14.  Qen.  St.  Ky.  o.  68,  art.  1,  S  81,  provides  that 
estates  of  every  kind  held  in  trust  shall  be  subject 
to  the  debts  of  the  persons  for  whose  benefit  toey 
are  held,  as  if  such  persons  owned  the  same  inter- 
est in  the  property  as  they  own  in  the  use  or  trust 
thereof.  Meld,  that  the  estate  of  a  cestui  <nu  trust 
is  properly  subjected  to  the  payment  of  a  note 
made  by  him  and  his  wife,  and  secured  by  mort- 
gage on  the  trust-estate.— Graves  r.  Reed,  (Ey.) 
as.  W.  660L 

Pleading. 

15.  In  proceedings  to  settle  an  estate,  dece- 
dent's wife  was  made  defendant,  and  in  her  answer 
set  up  a  note  executed  to  her  by  her  husband,  and 
alleged  that  it  was  given  for  money  which  she  had 
allowed  her  husband  to  receive  from  her  father's 
estate,  under  an  agreement  that  he  would  hold  it 
in  trust  for  her.  and  as  her  separate  estate.  The 
reply  denied  the  making  of  the  agreement,  and 
pleaded  the  statute  of  limitation.  Held,  that  the 
admissions  of  the  reply,  in  not  denying  the  rela- 
tionship, the  amount  of  money  received  from  her 
father's  estate,  and  the  execution  of  the  note,  ipso 
facto  established  a  trust  in  the  wife's  favor,  and 
a  demurrer  to  the  replv  was  properly  sustained. — 
Veal's  Adm'r  v.  Vea^  (Ky.)  12  &  w;  884. 

TX7BNPIKES  AND  TOLL- 
BOADS. 

Bights  of  stockholders — Pleading. 

Where  plainti.t,  a  county,  has  taken  stock 
in  a  turnpikj  company,  requiring,  as  a  condition  of 


its  subsorlption,  a  bond,  with  sureties,  that  on 
oompletion  of  the  road  the  company  should  be  free 
from  debt,  a  petition  seeking  to  recover  from  the 
company  ana  the  sureties  on  its  bond  plaintiff's 
proportionate  share  of  the  earnings  of  the  road, 
without  regard  to  the  company's  indebtedness  to  a 
surety,  who  was  also  an  omcer  of  the  company,  is 
not  demurrable  for  failure  to  make  a  full  and  spe- 
cific statement  of  the  cost  of  the  road,  the  amount 
of  stock  subscribed,  and  the  earnings;  it  being  al- 
leged that  all  these  facts  were  in  the  knowledge  of 
defendants,  and  were  not  known  to  plaintiff,  as  the 
olBcers  of  the  company  had  failed  to  perform  their 
duty  in  mdcing  an  official  report.— Harrison  Coun- 
ty V.  Berry  &  Falrview  Baptist  Church  TumpUte 
Co.,  (Ky.)  la  8.  W.  258. 

TJndue  Influeuoe. 

See  Wills,  8-10; 

TJSUIIY. 

Building  associations. 

Where  there  is  actual  usury  in  a  transaction 
between  a  building  association  and  a  subscriber, 
the  association  cannot  protect  itself  by  a  provision 
in  its  charter  that  "no  dues,  premiums,  interest, 
or  fines  that  may  accrue  to  the  association,  in  ao- 
cordance  with  its  charter,  shall  bo  deemed  usuri- 
ous. "  Following  Association  v.  Johnson,  10  S.  W. 
787.— Henderson  Bldg.  &  hota  Ass'n  T.  ZeUer» 
(l£y.)  13  a  W.  045. 

Variance. 

Between  pleading  and  proof,  see  PleacUng,  0. 
VENDOB  AND  VENDEE. 

See,  also.  Deed;  Fraudulent  Conveunnces;  Jvr 

dicUtl  tittles;  Sale;  Speclfio  Perfomuince. 
Enforcement  of  vendor's  lien,  see  Jtulgment,  28-28. 

The  contract — Construction. 

1.  In  an  action  by  a  father  to  enforce  his  Hen 
for  the  purchase  money  of  laud  sold  his  son.  for 
which  he  held  the  latter's  notes,  payable  at  stipu- 
lated times,  the  son  alleged  mistake  In  the  execu- 
tion of  the  contraotL  and  failure  to  embody  its 
terms  in  the  deed  and  notes,  and  that  there  was  a 
tMrai  agreement  by  which  ha  was  to  pay  only  the 
interest  during  the  father's  life-time,  tne  principal 
to  he  devised  hy  the  latter  to  his  children,  with  the 
privilege  to  defendant  to  pay  them  their  shares  at 
anytime;  that  he  had  made  such  payments,  and 
had  paid  the  interest  There  was  evidence  that 
after  the  sale  plaintiff  made  a  will  containing  de- 
vises as  alleged,  and  stated  that  it  was  in  accord- 
ance with  the  agreement  made  between  him  and 
defendant  when  the  sale  was  made,  which  will,  it 
wasinslsted,  beoame  part  of  the  original  agreement 
when  executed.  Held  that,  this  agreement  be- 
ing inconsistent  with  the  written  contract,  and 
amounting  to  a  distribution  of  the  father's  estate 
during  his  life,  plaintiff  was  entitled  to  judgment 
— Marrs  v.  Marrs,  (Ky.)  12  S.  W.  141. 

3.  Defendant  should  be  credited  with  money 
paid  to  plaintiff's  children,  to  be  credited  on  his 
notes,  pursuant  to  such  agreement,  at  plaintiff's  in- 
stance.—Marrs  V.  Marrs,  (Ky.)  12  S.  W.  141. 

Time  of  performance. 

3.  Where  a  contract  for  the  sals  of  land  stipu- 
lates that  the  vraidor  is  "to  make  a  good  title  and 
give  a  general  warranty  deed, "  but  falls  to  "make 
time  of  the  essence  "  of  the  contract,  a  delay  of  two 
months  in  tendering  the  general  warranty  deed  is 
not  unreasonable  and  unnecessary,  where  the  ven- 
dor did  not  have  the  legal  tltie  at  the  time  of  the 
contract.— Tapp  v.  No<3t,  (Ky.)  12  S.  W.  718. 

4.  When  timeisnotof  the essenoeofacontract 
for  sale  of  land,  and  the  vendors  find  their  title  de- 
fective, they  are  entiUed  to  a  reasonable  time  to 
perfect  it,  and  tender  a  deed,  and  the  fact  that  the 
titie  was  not  good  at  the  date  of  the  contract  does 
not  preclude  an  enforcement  of  the  contract— 
Qatther  v.  O'Dohcrty,  (Ky.)  12  S.  W.  fiOO. 
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Rights  of  vendor— Aotlon  fbr  price. 

5.  In  an  action  for  the  price  of  land  sold  In 
gross,  and  described  by  metes  and  bounds,  allega- 
tions in  the  answer  that  the  vendor  represented 
that  the  tract  contained  so  many  acres,  and  that 
the  rendee  purchased  relying  on  such  representa- 
tions, whereas  it  in  fact  contained  a  lesser  quan- 
tity, do  not  raise  the  issue  that  part  of  the  land  de- 
scribed was  held  by  an  adverse  superior  title, 
whereby  its  possession  was  lost  to  the  vendee. — 
BeUamy  v.  McCarthy,  (Tex.)  18  B.  W.  849. 

6.  Default  in  payment  of  purchase  money  due 
on  land  gives  the  vendor  the  right  to  rescind  his 
contract  of  sale,  or  enforce  his  vendor's  lien,  but 
by  suing  directly  for  the  purchase  money  he  affirma 
the  contract  of  sale.— Ounat  t.  Felbam,  (Tex.)  13 
8.  W.  2SS. 

7.  Where  land  inclnded  in  the  boundaries  set 
out  In  a  deed  is  not  the  vendor's,  the  vendee  mav, 
in  an  action  for  the  price,  olaim  a  deduction  witn- 
out  alleging  an  eviction,  or  fraud,  or  insolvency, 
on  the  ground  of  a  partial  failure  of  consideration. 
—Young  v.  Lofton,  (Ky.)  13  a  W.  1081. 

BesolBfllon  of  oontraot. 

8.  Q.  sold  land  by  title-bond  to  defendant,  who 
failed  to  pay  the  purchase  money,  and  he  after- 
wards, in  1878,  made  a  contract  with  him,  giving 
further  time  in  which  to  pay,  with  the  agreement 
that,  if  h«  failed  to  pay  as  agreed  upon,  the  con- 
tract for  the  sale  of  the  land  should  be  regarded  as 
rescinded.  O.  assigned  his  benefit  under  this 
contract  to  plaintiff,  who,  npon  defendant's  failure 
to  pay,  sued  for  possession.  The  land  was  placed 
in  a  receiver's  hands,  and  rented  to  plaintiff;  and, 
after  several  years,  the  court  decided  the  case, 
holding  that  the  rents  due  from  plaintiff  had  ex- 
tinguished the  defendant's  debt  for  the  purchase 
money.  Held,  that  the  contract  for  the  sale  of  the 
land  to  defendant  was  at  an  end  when  he  failed 
to  pay  under  bia  agreement  of  1872,  and  plaintitt 
was  entitled  to  possession.  —  Morgan  v.  Oliver, 
(Ky.)  12  B.  W.  881. 

9.  Where  land  is  deeded  under  an  agreement 
that  the  grantee  shall  support  the  grantor  for 
life,  and  the  grantee  refuses  to  comply  with  his 
part  of  the  contract,  a  proper  measure  of  relief  is 
the  return  of  the  land  to  the  grantor,  where  this 
can  be  done,  and,  at  the  election  of  the  grantor, 
it  should  be  ordered.— Reeder  v.  Reeder,  (Ky.)  12 
8.  W.  1063. 

10.  Where  one  purchases  a  portion  of  a  tract  of 
land  from  another,  who  holds  a  bond  for  title  from 
a  railroad  company  for  the  entire  tract,  on  rescis- 
sion of  the  sale  of  the  entire  tract  to  the  first  ven- 
dee, it  is  error  to  rescind  the  sale  of  the  portion  to 
the  second  vendee,  and  require  the  company  to  re- 
fund to  him  the  amount  he  has  paid  to  his  vendor, 
and  expended  in  improvements.  —  Indianapolis 
Junction  By.  Co.  v.  Bass,  (Ey.)  13  &  W.  881. 

11.  Where  a  vendor  conveys  land,  reserving  in 
the  deed  a  lien  for  the  price,  and  retaining  pos- 
session, failure  to  pay  the  debt  at  maturity  does 
not  forfeit  the  grantee's  rights,  a   -    -       - 

a  r  '■  ■         ■  "    — 
w 

Bights  of  vendee. 

12.  In  ejectment  by  the  vendee  against  his  ven- 
dor, and  for  damages  for  trespass  and  breach  of 
warranty,  the  fact  that  the  petition  shows  that  one 
of  the  purchase-money  notes  for  which  a  vendor's 
lien  was  retained  is  past  due,  hut  makes  no  offer 
to  pay  the  same,  does  not  render  the  petition  de- 
fective. If  the  vendee's  claims  are  sustained,  they 
may  constitute  a  valid  set-off  against  the  note.— 
Hoy  V.  Clark,  (Tex.)  18  8.  W.  815. 

13.  When  the  vendee  has  tendered  the  price,  bJs 
title  becomes  perfect,  and  in  an  action  against  the 
vendor  to  recover  the  land  it  is  proper  to  refuse  to 
charge  that,  if  the  land  was  defendant's  home- 
stead at  the  time  of  the  conveyance,  plaintiff  can- 
not recover,  as  the  contract  is  no  longer  executory. 
— Stltzle  ▼.  Kvans,  (Tex.)  13  S.  W.  m. 

14.  Where  the  contract  for  purchase  of  land 
shows  three  owners,  but  rather  indicates  that  they 
are  joint  owners,  and  the  purchaser  does  not  know 
that  they  own  in  severalty,  though  such  is  the  fact, 


p — ,  and  give  the  vendor 

ht  to  resciud.— Stitxie  v.  Evans,  (Tex.)  18  B. 


he  ts  entitled  to  a  deed  with  a  ooTenant  of  general 
warranty  by  each  of  thethree  as  to  the  entire  tract 
of  land.— Gaither  v,  O'Doherty,  (Ky.)  12  a  W.  80S. 
16.  Complainant  pnrchased  laoa,  and  bad  un- 
interrupted possession  for  iSS  years,  withoat  any 
question  as  to  title,  and  without  Icnowledse  of  any 
rightful  claimant,  though  unknown  heirs  have 
been  warned  for  many  years.  She  also  received  an 
indemnity  bond  from  the  vendor.  Held  that,  on 
foreclosure  of  the  purchase-money  mortgage  given 
to  the  vendor,  complainant  was  notentitiedtohave 
the  sale  enjoined  until  the  title  was_perfected  by 
the  vendor.— Woodhead  v.  Fonlds,  (Bty.)  13  a  W. 
129.  ''^^  ' 

Mistake  as  to  quantity. 

16.  A  mistake  as  to  the  quantity  of  land  having 
been  made,  and  the  price  in  the  deed  fixed  accord- 
ingly, the  fact  that  within  six  months  after  taUng 
the  deed,  and  repeatedly  thereafter,  the  vendee 
promised  to  pay  a  specific  sum  for  the  excess,  will 
sustain  a  finding  that  the  excess  had  not  been  ad- 
justed and  paid  for  at  a  less  price. — HoCrocklin  v. 
Lloyd,  (Ky.)  13  a  W.  9SS. 

17.  WhereaTendeedesiresrelief  on  the  ground 
of  mistake  or  fraud  in  the  quantity  of  land  con- 
veyed by  a  deed,  such  quantity  must  be  determined 
by  the  calls  in  the  deed,  regardless  of  conflicts 
with  adverse  titles.— Bellamy  v  McCarthy,  (Tss.) 
18 aw  849. 

18.  Plaintiff  conveyed  to  defendant,  by  deed  of 
general  warranty,  a  tract  of  land  containing  "about 
80O  acres, "  and  the  deed  provided  that,  if  there 
was  more  than  SOU  acres,  plaintiff  was  not  to  claim 
the  price  of  the  exoeas,  and  if  leas,  defendant  should 
not  receive  a  rebate  for  the  deficiency.  It  ap- 
peared, however,  that  witUn  the  boundaries  set 
out  in  the  deed  was  included  a  certain  tract,  whidi 
plaintiff  did  not  own,  nor  claim  to  own.  Held, 
that  this  was  not  such  a  shortage  as  was  contem- 
plated in  the  deed,  and  defendant  was  entitled  to 
an  allowance  therefor  in  thepurchase  prioeu  — 
Young  V.  Lofton,  (Ky.)  18  8.  WT 106L 

—  ImprovementB. 

19.  The  right  of  a  vendee  in  possession  of  land 
under  a  contract  of  sale,  to  recover  the  vaiu?  of  bi'i 
Improvements  npon  a  rescission  of  the  contract  by 
the  vendor,  rests  upon  principles  of  oqnity,  and  not 
on  provisions  relating  to  claims  for  improvements 
in  the  Texas  statutes  regrulating  trespass  to  try 
title.— Eberling  v.  Deutsohor  Verein,  12  S.  W.  806, 
72  Tex.  889. 

20.  Where  a  vendee  under  contract  of  sale  made 
by  a  husband  takes  possession  of  a  part  of  a  tract 
of  land,  another  part  of  which  is  occupied  as  home- 
stead by  himself  and  wife,  and  makes  Improve- 
ments thereon  with  the  knowledge  and  consent  of 
the  wife,  her  oonduct  is  proper  to  be  considered  as 
showing  the  good  faith  of  the  vendee  in  making 
snoh  improvements.  —  Eberling  t.  Deutscher  Ve- 
rein, (Tex.)  12  a  W.  806. 

Vendor's  lien. 

21.  Where  notes  given  for  the  purchase  of  land, 
and  secured  by  a  vendor's  lien,  are  assigned  for 
value,  the  ormnal  holder  does  not  retain  an  equity 
in  the  land,  ov  virtue  of  such  lien,  which  can  be 
set  up  as  a  defense  In  an  action  of  ejectment 
brought  against  him  by  the  purchaser  of  land. — 
Roy  V.  Clark,  (Tex.)  13  8.  W.  845. 

22.  It  is  not  necessary,  under  the  statntea  of 
Kentucky,  as  between  the  vendor  and  vendee,  that 
a  lien  on  the  land  sold  be  retained  by  the  vendor, 
as  failure  to  do  so  only  affects  the  rights  of  the  ven- 
dor where  third  personspurchase  from  his  vendee. 
-Harnett  v.  Salyers,  (Ky.)  12  a  W.  808. 

28.  The'ezpress  lien  which  a  vendor  of  land  re- 
serves on  the  crops  for  the  year  when  the  pur- 
chase money  shall  oecome  dne,  attaches  as  soon  as 
the  vendee  acquires  title  to  the  crops,  and  a  subse- 
quent mortgagee  thereof  without  notice,  wlu>  con- 
verts the  crops,  is  liable  to  the  vendor  to  the  ex- 
tent of  his  lien.— Williams  ▼.  Cunningham,  (Ark.) 
13  8.  W.  1073. 

84.  In  an  action  against  the  makers  and  indorser 
of  a  note,  it  appeared  that  the  note  sued  on  was 
indorsed  over  by  the  payee  to  plaintiff  as  part  of 
the  prioe  of  land  purchased  by  the  payee  from 
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plaintiS.  The  deed  of  the  land  reserred  » lien  un- 
til "the  note,  and  all  interest  thereon,  are  fully 
paid. "  The  payee  testified  that  the  other  defend- 
ants were  insolvent,  and  that  he  had  frequently 
requested  plaintiS  to  sue  while  they  were  yet  soIt- 
ent,  which  he  neglected  to  do.  Held  that,  thouRh 
{^intUTs  right  to  a  personal  judgment  against  the 
payee  was  lost  by  negligence,  the  lien  could  still 
be  enforced  as  securing  the  debt  created  by  the 
note,  and  a  judgment  for  all  the  defendants  was 
erroneous.— Hodges  v.  Roberts,  (Tex.)  13  a  W. 
932. 

2S.  In  a  suit  on  a  note,  and  to  foreclose  a  ven- 
dor's lien,  where  a  seoond  note  has  been  given  for 
the  same  debt,  a  memorandum  made  on  the  note 
sued  on,  without  the  knowledge  of  the  parties,  by 
the  one  transacting  the  business,  to  the  effect  Uiat 
it  was  held  as  collateral  security  for  the  new  note, 
is  not  evidence  of  the  contract,  and  the  testimony 
of  the  one  making  the  memorandum  as  to  the  olr- 
cumatances  under  which,  and  the  purpose  for 
which,  it  was  made  cannot  be  excluded  under  the 
rule  that  parol  evidence  is  inadmissible  to  vary  or 
contradict  a  written  contract. —Seeligson  ▼.  Hltob- 
nm,  (Tex.)  13  S.  W.  237. 

26.  In  an  action  for  money  advanced,  which  was 
used  by  defendant  in  paying  for  land,  the  facta 
that  plaintiff  holds  the  purchase-money  notes, 
though  thev  have  not  been  assigned  to  him,  and  that 
defendant  nas  made  paymenta  to  him,  which  have 
been  credited  on  the  notes,  show,  as  between  them, 
that  plaintiff  is  holding  the  notes  as  security  for  his 
advances,  and  he  is  entitled  to  a  lien  as  against  the 
defendant's  widow's  claim  for  a  homestead. — Dud- 
ley V.  Gtoddard,  (Ky.)  13  8.  W.  303. 

37.  Where  the  grantee  of  land  subject  to  a  ven- 
dor's lien  covenants  in  the  deed  to  assume  and  pay 
the  purchase  money  due  from  his  grantor,  and  se- 
cure by  such  lien,  such  covenant  being  a  part  of 
the  consideration  for  the  land,  he  becomes  person- 
ally liable  to  the  original  vendor  for  the  amount  of 
his  incumbrance  upon  the  land.  —  O'Connor  v. 
O'Conner,  (Tenn.)  12  B.  W.  447. 

28.  One  who  purchases  a  portion  of  a  tract  of 
land  from  another,  who  holds  a  bond  for  title  from 
a  railroad  company  for  the  entire  tract,  takes  sub- 
ject to  the  company's  vendor's  lien;  and  a  writing 
given  him  by  the  company's  attorney,  to  induce 
Im  to  purchase,  stipulating  that  the  title  is  safe, 
and  that  a  deed  will  oe  made  to  ]ihe  purchaser  for 
such  portion  as  he  may  buy,  is  not  a  release  of 
such  lien,  especially  when  the  attorney  has  no  au- 
thority to  release  it.— Indianapolis  Junotion  By. 
Co.  T.  Bass,  (Ky.)  18  S.  W.  881. 

Pleading. 

SB.  In  an  action  to  enforce  a  vendor's  lien,  under 
Code  Civil  Proo.  Ky.  i  e&i,  subd.  8,  which  provides 
that  all  lienholders  must  be  brought  before  the 
court,  bat  if  all  the  liens  be  held  by  the  same  party 
the  ooart  may  order  a  sale  of  enongh  of  the  prop- 
erty to  pay  the  debts  due,  unless  it  appear  tuit  It 
is  not  susceptible  of  advantageous  division,  or  for 
some  other  reason  the  interest  of  defendant  would 
'  be  seriously  prejudiced,  an  allegation  that  plaintiff 
executed  s  deed  for  certain  land  to  defendant,  who 
in  consideration  delivered  his  three  promissory 
notes  to  plaintiff;  that  the  notes  ai«  unpaid ;  and 
that  the  Und  can  be  divided  without  materially  im- 
pairing its  value,— shows  a  suiDoient  oause  of  ac- 
tion, though  it  is  not  alleged  that  plaintiff  had  not 
sold  the  notes  to  third  persons,  and  that  defendant 
had  promised  to  pay  the  notes.— Ward  v.  Coffey. 
(Ky.)  13  8.  W.  146.  " 

80.  In  an  action  to  garnish  a  debt  owing  for 
land,  and  to  enforce  a  Tien  on  the  land  for  the  se- 
curity of  the  debt,  where  the  petition  gives  such  a 
description  of  the  land  sought  to  be  suDjected  that 
the  court  may,  from  the  descriptioc  given,  deter- 
mine whether  or  not  the  land  is  susceptible  of  ad- 
vantageous division,  the  allegation  in  that  regard 
need  not  be  made.— CockriU  v.  Mize,  (Ky.)  a  S. 
W.  1040. 

Bona  fide  purchasers. 

81.  The  record  of  deeds  reciting  the  assignment 
of  half  a  headright  certificate  to  one  under  whom 
plaintiffs'  vendors  claim,  was  sufficient  notice  to 


persons  purchasing  after  anoh  reoord.— Elrbyr. 
Kstill,  (Tfex.)  18  8.V.  8OT. 

82.  The  record  of  an  instrument,  the  acknowl- 
edgment of  which  is  so  Insufiloiently  oertified  aa 
to  make  the  record  lllesral,  will  net  operate  as  no 
tlce  to  third  persona.— Bay  den  v.  Moilat,  (Tex.)  IS 
S.  W.  820. 

8a  Under  Rev.  St.  Mo.  {  088,  providing  that  no 
conveyance  shall  be  valid  except  between  the  par- 
ties thereto,  and  snob  as  have  actual  notice  there- 
of, until  the  same  shall  be  deposited  with  the  re- 
oorder  for  record,  the  notice  to  a  purchaser  of  real 
eatate  which  will  make  bis  Interest  therein  subject 
to  a  prior  unrecorded  lease,  is  a  question  of  fact, 
and  in  an  action  by  him  against  the  lessee  it  Is  suf- 
ficient to  instmot  the  jury  that  knowledge  of  such 
facts  as  would  put  an  ordlnurily  prudent  person 
upon  inquiry  in  regard  to  defendant's  Title,  and 
lead  him  to  discover  the  truth  respecting  it,  is 
actual  notice,  and  that  knowledge  of  defendant's 
possession  is  evidence  tending  to  show  actual  no- 
tice of  hU  tiUe.— Drey  v.  Doyle,  (Mo.)  18  B.  W.  887. 

84.  In  trespass  to  trv  title,  it  appeared  that  de- 
fendants had  received  a  deed  made  by  the  daugh- 
ter of  the  original  grantee  as  bis  heir,  dated  Jan- 
nary  12, 1872,  which  proved  invalid  for  want  of  • 
proper  acknowledgment;  and  that  on  May  18,1887. 
they  obtained  a  deed  of  oonflrmation  from  the  same 
party,  reciting  that  a  valuable  consideration  had 
been  paid  when  the  invalid  deed  was  given.  But 
it  further  appeared  that  on  March  9, 1888,  a  deed 
from  the  original  grantee,  conveying  the  land  in 
controversy  to  plaintUFs  predecessor  in  tiUe,  waa 
recorded.  Held  that  defendants  were  affected 
with  notice  that  their  grantor  had  no  title  when 
they  took  the  deed  of  confirmation  from  her. — ^Eing 
V.  Haley,  (Tex.)  13  8.  W.  1113. 

3S-  One  who  is  about  to  purchase  land  is  under 
no  obligation  to  make  inquiries  of  persons  living 
near  it  as  to  the  title  thereto. — Bounds'  v.  Little, 
(Tex.)  12  8.  W.  1109. 

86.  In  an  action  of  trespass  to  try  title,  plaintiff 
claimed  through  mesne  conveyances  under  a  lost 
deed  alleged  to  have  been  executed  bv  the  pat. 
entee  of  the  land  in  question  in  18S6.  His  title  pa- 
pers were  not  reooraed  until  December  8,  1884 
Defendant,  who  purchased  the  land  in  May  80, 
1884,  claimed  title  under  a  deed  from  the  widow 
and  children  of  the  patentee,  reciting  that  the 
grantee  was  "to  have  and  to  hold  the  premises  in 
dispute  unto  their  grantee,  his  heirs  and  assigns, 
forever,"  and  had  no  actual  notice  of  plaintiff's 
unrecorded  deed.  Held  that,  the  intent  of  the 
deed  being  to  convey  the  premises  and  not  the 
grantors'  interest  therein,  it  was  not  a  mere  quit- 
claim, and  defendant  was  a  bona  fide  irarohaaer 
without  notice,  actual  or  constructive.— ^Jarrett  v. 
Christopher,  (Tex.)  12  8.  W.  67. 

87.  An  instruction  that,  to  entitle  a  purchaser  to 
protection  against  a  prior  unrecorded  lease,  it  must 
appear  otherwise  than  from  the  mere  recit«l  of  the 
deed  that  he  paid  a  valuable  consideration,  is  prop- 
erly refused,  where  in  such  deed  he  assumes  the 
payment  of  an  Incumbrance  upon  the  property, 
which,  of  Itself,  constitutes  him  apurohaser  for 
value.— Drey  v.  Doyle,  (Mo.)  12  8.  W.  287. 

IjIB  pendens. 

88.  A  purchaser  of  land  from  a  party  to  an  ac- 
tion Involving  the  right  to  the  land  who  takes  a 
deed  after  judgment  is  rendered  in  the  action,  but 
before  the  execution  of  the  commissioner's  deed  in 
pursuance  of  the  judgment,  takes  a  title  sub- 
ordinate to  that  of  the  commissioner's  vendee. — 
Usenton  v.  Nichols,  (Ky.)  13  8.  W.  378. 

VENtrB  IN  CrrVTL  OASES. 

Action  on  bond. 

1.  A  bond  to  secure  performance  of  a  contract 
payable  at  no  specified  place,  oannot  be  sued  on  in 
iae  county  in  which  the  contract  was  to  be  per- 
formed, where  the  principal  and  sureties  are  non- 
residents thereof.— Llndbeim  v.  Muschamo.  (Tex.) 
13  8.  W^.  125.  *-.  V        / 

Trespass. 

2.  Under  Rev.  St.  Tex.  art.  1198,  subd.  8,  the 
district  court  has  jurisdiction  of  an  action  for  a 
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twpit  oharged  to  have  been  oommitted  in  ihe 

oonnty,  tturagn  none  of  the  defendants  reside  In 

that  ooontT.— Campbell  t.  Trimble,  (Tez.}  18  a 

W.868. 

Death  by  wrongftil  aot. 

8.  Under  Civil  Code  Kj.  i  78,  providin^r  that  an 
BOtion  againat  a  common  carrier  for  an  injury  to  a 
passQDger  or  other  person,  or  his  property,  "must 
be  brought  in  the  county  in  which  the  defendant, 
or  either  of  several  defendants,  resides,  or  in 
which  the  plaintiff  or  his  property  is  injured,  or 
in  which  he  resides, "  the  drcuft  court  of  a  county 
In  which  neither  plaintiff  nor  defendant  or  Its 
chief  ofBcer,  resides,  and  in  which  the  killing  did 
not  occur  has  no  jurisdiction  of  an  action  against 
a  railroad  company  for  the  alleged  negligent  kill- 
ing of  pialntifTs  son. — Sherrell  v.  Chesapeake,  O. 
&  S.  w:  B.  Co.,  (Ky.)  12  S.  W.  466. 

Fraud. 

4.  A  petition  alleging  the  breach  of  a  verbal 
contract,  which  defendants  confederated  together 
to  Indnoe  plaintiff  to  make,  with  the  frandulent 
intent  to  ruin  him,  and  that  their  acts  in  violation 
of  it  were  done  In  pursuance  of  the  same  scheme, 
but  stattnir  no  fraudulent  act,  nor  anything  from 
which  fraud  might  be  inferred,  does  not  confer 
jurisdiction  on  a  oourt  of  a  county  other  than  that 
of  defeudant'a  residence,  under  Bev.  St  Tex.  art 
1110,  i>rovlding  that  Inhabitants  of  the  state  shall 
be  sued  only  in  the  county  of  their  residence,  ex- 
cept on  written  obligations  and  in  cases  of  fraud. 
— Baines  v.  Mensing,  (Tex.)  18  S.  W.  984. 

Change  of  ▼enue — Affidavit. 

5.  An  affidavit,  filed  by  plaintlfl  in  the  trial 
court,  "that  the  judge  *  *  *  will  not  afford  him 
af air  and  impartial  trial, "  without  stating  any  facts 
upon  which  such  belief  is  founded,  does  not  entitle 
him  to  a  transfer  of  the  action  to  another  oourt— 
Vance  v.  Field.  fKv.i  12  S.  W.  190. 

0.  An  affidavit  tat  transfer  of  a  cause  from  the 
vice-chancellor's  oourt  to  the  Jefferson  common 
pleas,  made  under  Carroll's  Code  Ey.  (  886,  pro- 
viding for  snch  transfer  upon  an  affidavit  that  the 
vioe-diancellor  will  not  trv  the  case  impartially, 
which  merely  alleges  that  the  vice-chancellor  wul 
not  wBord  affiant  a  fair  and  impartial  trial,  is  fa- 
tally defecUve.— Powers  v.  Beynolds,  (Ky.)  18  S. 
W.  298. 

Praotioe. 

7.  Where  a  case  is  improperly  transferred, 
under  Carroll's  Code  Ey.  i  886,  providing  for  a 
transfer  from  the  vice-chancellor's  court  to  the 
Jefferson  common  pleas,  upon  an  affidavit  that  the 
vioe-chanoellor  will  not  try  the  case  impartially, 
the  fact  that  the  party  against  whose  objection  the 
transfer  was  made  has'  bad  an  impartial  trial  does 
not  cure  the  error.— Powers  v.  Reynolds,  (Ky.)  13 
&W.  55S. 

8.  Objection  to  the  transfer  of  a  case  is  prop- 
erly made  in  the  court  where  the  suit  was  institut- 
ed, and  a  motion  to  remand,  in  the  court  to  which 
the  case  is  sent,  is  unnecessary,  as  the  exception  to 
the  error  reserved  at  the  time  of  the  transfer  fol- 
lows the  record  to  the  court  of  appeals.— Powers 
V.  Reynolds,  (Ky.)  12  8.  W.  558. 

Order. 

9.  The  fact  that  an  order  changing  the  place 
of  venue  to  another  court  recites  that  the  motion 
for  change  was  made  by  one  party,  when  it  was 
actually  made  by  the  other,  does  not  affect  the  lat- 
ter court's  jurisdiction.  —  Dimmitt  v.  Robbins, 
(Tex.)  18  S.  W.  94. 

Venue  in  Criminal  Cases. 

See  Criminal  Law,  8-10. 

Verdict. 

See  Criminal  Law,  7S;  Homicide,  108, 109. 
Objections  to,  see  New  Trial,  4. 


Verification. 


See  Pleading,  S> 


Warrantsr. 

Covenant*  of  warranty,  see  Cooenanti,  t, 

WATHR  COMPANIES. 

Negligence — Fires. 

1.  A  contract  of  a  water  company  with  a  city 
declared  that  it  was  made  for  the  protection  of 
private  property  against  destruction  by  Are,  and 
provided  that  the  city  might  rescdnd  it  for  failure 
of  the  company  to  furnish  an  adequate  supply  of 
water  for  five  months,  and  that  the  rente  snould 
cease  in  case  the  water  supply  was  cot  off  more 
than  five  days.  Held,  tiiat  as  the  only  exemption 
from  liability  contained  in  the  contract  was  for 
damages  occasioned  by  a  temporary,  suspension  of 
the  works,  upon  notice,  for  repairs  or  extension, 
the  necessary  inference  must  be  that,  in  the  ab- 
sence of  such  excuse,  and  while  the  contract  was  in 
force,  the  company  would  be  liable  for  its  failure 
to  furnish  water  sufficient  to  extinguish  fires.— 
?aducah  Lumber  Co.  v.  Faducah  Water  Supply 
Co.,  (Ky.)  12  8.  W.  564;  Duncan  v.  Owensboro 
Water  Co.,  Id.  567. 

8.  Where  a  water  company  makes  a  contraot 
with  a  city  whose  declared  object  Is  the  protection 
of  private  property  against  fire,  an  action  against 
the  company  for  the  destruction  of  property  by 
fire,  oausiad  by  the  failure  of  the  company  to  supply 
a  suffioient  amount  of  water  to  extingnLsh  it,  can- 
not be  defeated  on  the  gpround  that  &e  plaintilTs 
damages  were  not  the  proximate  result  of  the 
company's  negligence.— Faducah  Lumber  Co.  v. 
Paduoah  Water  Supply  Co.,  (Ky.)  12  a  W.  5S4; 
Duncan  v.  Owensboro  Water  Ca,  Id.  557. 

WEIGHTS  AND  MEASUSES. 

Fabllo  weigher. 

Under  Rev.  St  Tex.  final  tit,  t  SO,  which 
provides  that  "any  law  passed  by  the  sixteenth 
legislature  In  conflict  with  any  provision  of  this 
act  shall  be  the  law  of  the  state,  this  act  to  the 
contrary  notwithstanding, "  act  Tex.  April  19, 187B. 
creating  the  office  of  public  weigher,  passed  by 
the  sixteenth  legislature,  and  amended  by  the  act 
of  18^  is  not  Invalidated  by  Bev.  St  Tex.  p.  .587 
art  4081,  etc.,  which  was  passed  with  the  Revised 
Statutes,  and  requires  the  governor  to  appoint  the 
officer.— Johnson  v.  Martin.  (Tex.J  IS  S.  W.  821. 

Wife's  Separate  Estate. 

See  Hxuhani  and  Wife,  5-«. 

WILIiS. 

See,  also.  Descent  and  DtstHbuUon;  Exeeuten 
and  AdnUnittrabm. 

Capacity  to  make— Eridenoe. 

1.  Testator  for  some  years  before  making  hia 
will  had  become  a  physical  wreck  and  partially 
blind,  and  went  to  live  with  his  married  sister, 
shortly  afterwards  losing  his  eye-sight  entirely. 
His  sister  and  her  husband  gave  him  the  most  care- 
ful and  affectionate  nursing.  He  used  morohine  in 
large  quantities,  and  while  suffering  was  extremely 
profane.  Up  to  the  time  he  executed  his  will  he 
transacted  all  bis  business.  After  living  at  his  sis- 
ter's house  for  eight  years  he  made  the  will,  leaving 
his  property  to  her,  her  husband,  and  their  children^ 
to  the  exclusion  of  his  other  brothers  and  sisters. 
The  person  who  wrote  the  will  testified  that  besides 
himself  no  one  was  present,  and  that  testator,  with- 
out aid  or  suggestion,  dictated  the  will  as  written, 
and  was  at  the  time  in  full  possession  of  his  mental 
faculties,  the  provisions  of  the  will  showing  un- 
usual intelligence  as  to  the  legal  effect  of  re- 
straints and  limications  put  on  the  devises.  Tes- 
tator's sister  with  whom  he  lived  was  his  favorite 
sister,  and  he  had  twioe  before  made  a  will  leav- 
ing her  the  greater  part  of  his  estate.  Held,  that 
neither  a  lack  of  testamentary  capacity  nor  the  ex- 
istence of  undue  influence  was  shown.— Basil  v.. 
Lisle,  (Ky.)  12  8.  W.  768. 
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3.  It  1b  not  error  to  allow  witnesses  who  were 

S resent  when  the  will  was  executed,  and  had  tes- 
ted fully  as  to  testatrix's  condition,  her  appear- 
anoe  and  conversation  at  that  time,  to  give  their 
opinion  as  to  her  mental  capacity  at  that  time.— 
Brown  V.  Mitchell.  (Tex.)  13  S.  W.  606. 

8.  A  refusal  to  allow  witnesses  who  knew  testa- 
trix well,  and  detailed  her  conduct  and  peculiari- 
ties from  their  own  observation,  to  testify  as  to 
their  opinion  as  to  whether  she  had  mind  enough 
to  understand  the  paper  in  contest,  or  could  have 
been  taught  to  understand  it,  is  not  prejudicial  to 
the  contestants,  where  the  same  witnesses  testi- 
fied that  in  their  opinion  she  had  not  mind  enough 
to  make  a  will,  and  understand  Its  nature  and  con- 
tents.—Overall  V.  Bland  rKv.)  19  a  W.  978. 

4.  In  a  suit  to  set  aside  a  will  for  incapacity 
and  undue  influence,  statements  made  by  testatrix 
before  its  execution,  and  relative  thereto,  are  com- 
petent to  prove  the  previous  state  of  her  mind  and 
sfteetions.— Thompson  v.  Ish,  (Mo.)  19  8.  W.  510. 

6.  The  admission  of  evidence  that  testatrix 
"was  known  to  thecommunity  as  a  strong-minded 
woman"  is  error,  but  not  prejudicial  to  plaintiffs, 
where  there  is  abundant  competent  evidence  to 
the  same  efleot.— Thompson  ▼.  Isb,  (Mo.)  13  8.  W. 

no. 

Instruotions.       ^ 

6.  An  instruction  that,  in  determining  whether 
or  not  testatrix  bad  mental  capacity  to  make  the 
will,  the  jury  should  determine  whether  or  not,  at 
the  time  of  her  rignlng  said  will,  she  knew  the 
nature  and  extent  of  her  proper^,  is  erroneous. — 
Brown  v.  Mitchell,  (Tex.)  13  8.  W.  606.» 

7.  An  Instruction  as  to  testamentary  capacity 
which  does  not  withdraw  from  the  jury  the  clr- 
onmstanoes  of  old  age,  and  weakness  of  body  and 
mind,  but  merely  asserts  that,  if  testatrix  pos- 
•eaaed  a  diBi>oslng  mind,  these  circumstances  alone 
did  not  disable  her  from  making  the  will,  which 
the  Jury  was  to  determine  from  all  the  facts  in  ev- 
idence. Including  the  fact  that  she  gave  all  her 
property  to  defendant,  and  that  "soundness  of 
mind  means  the  ability  to  know  and  comprehend 
that  one  Is  disposing  of  his  property  by  will,  the 


TJndtie  influenoe. 

8.  The  probate  of  a  will  should  not  be  set  aside 
on  mere  suspicion  of  undue  influence,  or  on  a  show- 
ing that  opportunity  to  exercise  such  influence  may 
have  existed.— Brown  v.  Mitchell,  (Tex.)  13  B.  W. 
006. 

Instmotlons. 

0.  It  is  not  error  to  instmot  that  if  the  paper 
was  dictated  by  testatrix,  and  expresses  and  em- 
braces her  directions,  it  was  not  procured  by  un- 
due influence,  and  that.  If  she  bad  the  mental  ca- 
Sioity  to  make  a  will,  such  paper  is  her  will, 
ough  from  association,  kindness,  or  other  reasons 
defendant  had  influence  with  her,  and  had  trans- 
acted some  of  her  business;  but  that,  tf  she  was 
under  his  influence  to  an  extent  which  destroyed 
her  liberty  and  free  agency  in  the  disposition  of 
her  property  by  the  mil,  and  caused  her  to  dis- 
pose of  It  in  accordance  with  his  wishes,  and  not 
her  own,  then  it  Is  not  her  wllL— Thompson  ▼.  Ish, 
<Mo.)13  8.  W.  610. 

10.  On  thelssue  of  undue  inflnencein  procuring 
a  will  to  be  made,  the  jury  were  instructed  that 
the  fact  that  testatrix  may  have  had  spells  or  dis- 
ease that  affected  her  miud  while  they  continued, 
or  that  may  have  injured  her  mind,  will  not  inval- 
idate her  will,  if  at  the  time  she  made  it  she  had 
mind  and  memory  sutBclent  to  make  the  will,  and 
was  not  unduly  Influenced  to  make  it  Held,  that 
the  instruction  was  not  prejudicial  as  charging  that 
it  was  essential,  to  invalidate  the  will,  that  the 
undue  influence  should  have  been  exercised  at  the 
very  moment  that  testatrix  signed  it,  when  un- 
due influence  was  properly  defloed  in  another  in- 
struction, and  the  evidence  introduced  to  show 
such  influence  was  not  confined  to  that  particular 
tlme.-OveraU  v.  Bland,  (Sly.)  13  S.  W.  37B. 


Probate  and  contest. 

11.  An  averment  of  a  petition  to  set  aside  the 
probate  of  a  will  that  certain  persons  conspired  and 
confederated  with  themselves  and  others,  and  used 
and  exercised  undue  Influence  over  deceased,  In  or- 
der to  fraudulently  procure  the  execution  of  said 
Instrument,  was  a  mere  statement  of  conclusions, 
without  any  facts  to  show  fraud  or  undue  Infiu- 
ence.— Brown  v.  Mitchell,  (Tex.)  13  8.  W.  606. 

13.  Evidence  of  the  contents  of  a  revoked  will 
Is  admissible  to  show  the  intention  of  testatrix  at 
the  date  of  its  execution,  although  all  the  formal- 
ities required  by  statute  were  not  observed  in 
signing  and  attesting  the  revoked  will. — Thomp- 
son v.lsh,  (Mo.)  13  S.  W.  5ia 

IS.  Where  the  contestants,  oh  the  cross-exami- 
nation of  defendant  devisee,  elicit  the  fact  that  he 
was  in  debt,  and  his  property  heavily  incumbered, 
evidence  that  some  of  the  contestant*  are  well  sit- 
uated pecuniarily  is  competent,  as  tending  to  show 
that  testatrix  considered  the  ctrcnmstances  of  the 
respective  parties  in  making  her  will.— Thompson 
V.  Uh,  (Mo.)  13  8.  W.  510. 

Costs. 

14.  On  contest  of  a  will,  which  Is  sustained,  it  is 
error  to  tax  attorney's  fees  and  costs  of  contestant 
against  the  estate.— Carter's  Adm'r  v.  Carter, 
(Ky.)  13  8.  W.  886. 

Construction. 

15.  A  will  disposing  of  "all  the  estate  I  now 
own  and  possess  *'  does  not  show  an  intent  on  part 
of  testator  to  dispose  of  his  wife's  interest  In  oom- 
munlty  property.— Haley  v.  Oatewood,  (Tax.)  13 
&  W.  35. 

After-acquired  property. 

16.  A  will  disposing  of  "all  the  estate  I  bow 
own  and  possess  "applies  to  realtv  acquired  after 
Its  exeontion.— Haley  v.  Oatewood,   (Tex.)  13  8. 

Duration  of  estate. 

17.  A  devise  of  "all  my  property,  real,  personal, 
and  mixed,  to  my  wife,  Teresa,  so  long  as  she  re- 
mains my  widow;  but,  should  she  marry  or  die, 
I  Will  one-half  of  my  property  to  her,  or,  in  case  of 
her  death,  to  her  relations,  and  the  remaining  half 
to  go  to  my  relations, " — gives  testator's  wife  a  fee- 
simple  in  half  of  the  land.— Mudd  v.  Mullican,  (Ey.) 
18  B.  W.  968. 

18.  Testator,  after  devising  all  his  estate  to  his 
wife,  provided  that  "  at  her  death,  if  the  land  I  now 
live  on  should  not  be  sold,  itis  to  be  sold  on  one  and 
two  years'  credit,  and  one-half  the  proceeds  to  go 
to"  M.  and  J.  "In  case  both  or  either  of  them 
should  depart  this  life  before  my  wife,  then  that 
portion,  as  the  case  may  be,  on  account  of  death,  to 
descend  to  the  livingheirs  of"  K.  and  W. ;  "but.  In 
case  she  should  sell  the  above-mentioned  tract  of 
land  In  her  life-time,  she  la  to  have  the  use  of  all 
the  money  during  her  life,  without  Interest,  and, 
with  that  exception,  she  has  the  power  to  dis- 
pose of  all  the  balance  she  may  think  best. "  Held, 
that  the  widow  was  only  entitled  to  a  life  estate  In 
the  homestead,  or.  If  sold  during  her  life,  to  the  use 
of  the  proceeds,  without  interest. — McConnell  ▼. 
WUcoz,  (Ky.)  13  8.  W.  469. 

19.  Under  a  will,  giving  testator's  real  estate  to 
his  wife,  "during  her  natural  life,  and  to  dispose 
of  discretionary,  according  to  her  own  free-will 
and  judgment,  providing  that  she  never  marries  a 
second  tlme,"m  which  event  It  "shall  go  to  my 
children  now  living,  or  who  may  be  living  at  the 
time  of  my  wife's  death  or  marriage, "  the  widow 
takes  a  life-estate  only,  to  which  her  power  of  dls- 

gosal  is  limited.  Following  Patty  v.  Ooolsbv,  9 
.  W.  846.— Douglass  v.  Sharp,  (Ark.)  13  S.  W.  309. 
30.  A  will  gave  the  whole  of  testator's  estate 
to  his  widow,  during  widowhood,  and  provided 
that,  "in  case  my  wife  marries  or  dies,  her  pres- 
ent heir,  M. ,  becomes  sole  heir  to  the  property,  and, 
in  case  both  die,  then  all  the  property  not  herein 
bequeathed  to  other  parties  reverts  to  J.,  my  son, 
and  his  bodily  heirs,  equally,  forever. "  Held,  that 
the  devise  to  M.  took  effect  at  once,  and  M.,  hav- 
ing survived  the  marriage  of  the  widow,  became 
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the  owner  of  the  absolute  estate. — Harmon  t.  Dyer, 
(Ky.)  12  &  W.  774. 

S&tare  of  estate. 

21.  Testator  devised  property  in  trust  for  his 
daughter  and  her  children,  with  power  to  the  trus- 
tees to  sell  and  reinvest.  The  trustees  were  di- 
rected to  permit  the  daughter  to  have  possession 
and  enjoy  the  property,  and  to  receive  the  yearly 
rents  and  profits  durinj;  her  natural  life,  "and  aft- 
er her  death  then  in  trust  for  the  use  and  benefit 
of  the  children  of  my  daughter  and  the  descendants 
of  such  ch  ildren  as  may  be  dead ;  and,  on  the  arrival 
at  age  of  the  youngest  of  my  daughter's  ohildren, 
or  upon  the  marriage  of  said  youngest  child,  then 
to  divide  the  estate  into  as  many  shares  as  there 
are  children  of  my  said  daughter  then  living  and 
children  of  my  said  daughter  who  are  dead  leaving 
descendants  then  alive, "  and  convey  one  share  to 
each  living  child,  and  one  to  the  descendants  of 
each  child.  Held,  that  thedaughter'sohildren  took 
a  defeasible  fee,  which  Interest  could  be  sold  for 
the  payment  of  their  debts  during  the  life  of  the 
daughter,  notwithstaadine  the  trust,  under  Oen. 
St.  Ky.  o.  68,  i  31,  which  declares  that  estates  of 
every  kind,  held  or  possessed  in  trust,  shall  be 
subject  to  the  debts  of  the  beneficiary.— Dickison 
V.  Ogden's  Ex'r,  (Ky.)  12  &  W.  191. 

Bights  of  devisees. 

am.  The  will  of  testator  provided  that  all  his 
property  should  go  to  his  four  daughters  as  long 
as  they  lived  or  remained  unmarried,  to  be  held 
jointly  as  an  undivided  estate.  If  any  married ,  the 
remaming  unmarried  daughters  might  give  them 
such  portion  of  the  estate  as  they  saw  fit,  not  ex- 
ceeding one-seventh  of  the  whole,  which  should 
be  charged  to  their  share  in  the  final  division, 
which  should  take  place  on  the  death  or  marriage 
of  them  all.  Upon  the  death  or  marriage  of  them 
all,  the  estate  should  be  divided  among  all  of  testa- 
tor's children.  Meld  that,  as  the  surviving  daugh- 
ter took  her  share  by  inheritance,  it  was  liable  to 
sale  at  her  death,  for  her  debts.— Mourning  v.  Mis- 
souri Coal  Min.  Co.,  (Mo.)  12  S.  W.  884. 

Lapsed  legacies. 

&.  Where  a  devisee  dies  before  his  testator, 
leaving  a  will  by  which  he  bequeaths  to  bis  wife 
all  that  is  coming  to  him  from  the  first  testator,  the 
wife  has  no  interest  in  the  estate  devised  to  her 
husband,  although  it  appear  from  the  circum- 
stances that  the  first  testator  Intended  the  wife  to 
stand  in  her  husband's  shoes,  as  such  Intention 
found  no  expression  in  the  will ;  and  such  devise 
is  deemed  to  have  lapsed. — Dixon  r.  Cooper,  (Tenn.) 
12  S.  W.  445. 

24.  Mill.  &  V.  Code  Tenn.  S  S0S6,  provides  that 
"whenever  a  devisee  or  legatee  dies  before  the  tes- 
tator, or  is  dead  at  the  msLking  of  the  will,  leaving 
Issue  who  survives  the  testator,  said  issue  shaU 
take  the  estate  devised  or  bequeathed  as  the  dev- 
isee or  legatee  would  have  done,  had  he  survived 
the  testator, "  eto.  Seld,  that  the  statute  applied 
only  to  cases  where  a  devisee  or  legatee  died  leav- 
ing Issue,  and  not  to  every  case  where  such  person 
dies  before  testator. — ^Dixon  v.  Cooper,  (Tenn.)  12 
S.  W.  446.        . 

Election  to  take  under  will. 

25.  Where  all  the  acts  of  a  devisee  tending  to 
show  an  election  to  take  under  the  will  occur  be- 
fore she  knows  that  she  bas  any  other  title  to  the 
land,  no  election  is  implied.— Clark  v.  Hershey, 
(Ark.)  12  B.  W.  1077. 

26.  Nor  will  an  election  be  implied  from  a  long 
delay  by  the  devisee  in  inquiring  as  to  her  rights, 
even  in  connection  with  other  acts  tending  to  show 
such  election,  where  such  delay  occurrfid  during 
the  progress  of  the  civil  war,  when  co  .  ts  were 
largely  closed,  business  suspended,  and  it  appears 
that  the  devisee's  husband  became  a  refugee. — 
Clark  V.  Hershey,  (Ark.)  12  S.  W.  1077. 

27.  The  facts  that  a  suit  for  trespass  on  the 
lands  devised  was  brought  by  the  devisee  and  her 
husband,  and  that  the  latter  paid  the  taxes  on  the 
land,  do  not  show  an  election  where  the  suit  was 
brought  without  the  devisee's  knowledge,  and  her 
husband  testifies  that  be  paid  the  taxes  as  agent 
for  another  person,  and  it  Is  not  shown  that  the 


devisee  ever  agreed  to  take  under  the  will,  or  en-' 
tared  on  the  land,  or  received  any  rente  orjprofits 
therefrom.— Clark  v.  Hershey, (Ark.)  12  8.  w.  1077. 
98.  A  testator  devised  a  portion  of  his  estate  to 
defendant,  his  son,  and  directed  him  to  convey 
certain  land  to  testator's  widow  for  life,  remainder 
to  M.  Defendant  accepted  the  devise  to  him. 
Held  that,  assuming  the  land  belonged  to  him,  be 
thereby  elected  to  surrender  all  right  to  it,  and  to 
make  the  conveyance  directed. — HcQuerr)  v.  QU- 
leland,  (Ky.)  18  8.  W.  1087. 

Contracts  to  make  wills. 

39.  Evidence  that  deceased,  before  adopting 
plaintiff,  and  procuring  an  act  of  the  legislature 
changing  her  name  and  making  her  capable  of  in- 
lieriting  from  him,  agreed  to  make  her  his  heir, 
and  entered  into  some  written  contract,  which 
could  not  be  produced  at  trial,  with  her  father, 
and  afterwards  declared  that  she  would  have  all 
his  property,  is  not  sufficient  to  show  a  contract  to 
will  to  her  all  his  property.— Davis  v.  Hendricks, 
(Mo.)  12  8.  W.  887. 

WITNESS. 

Competency — ^Parties. 

1.  Where  a  bill  of  sale  has  no  subscribing  wit- 
nesses, the  vendee  is,  under  Rev.  St.  Tex.  art.  iiiS, 
removing  the  disqualification  of  persons  interested 
in,  or  parties  to,  an  action  to  testify  therein,  a  com- 

gitont  witness  to  prove  ite  execution. — Lang  T. 
augfaerty,  (Tex.)  13  8.  W.  29. 

Husband  and  wife. 

3.  Under  the  Missouri  statutes  the  husband  is 
not  a  competent  witness  in  an  action  by  the  hus- 
band and  wife  for  personal  injuries  to  the  wife. — 
Harrington  t.  City  of  BedaUa,  (Mo.)  12  S.  W.  64Z. 

a.  lu  an  action  to  enjoin  the  enforcement  of  a 
deed  of  trust  securing  upon  the  wife's  land  certain 
notes  given  by  the  husband  In  a  transaction  In- 
dnoed  by  fraud,  the  husband  and  wife  may  testify 
as  to  conversations  between  themselves  as  to  the 
transaction,  as  a  part  of  the  res  gcstce,  and  also  on 
the  ground  of  fraud. — Henry  v.  Sneed,  (Mo.)  13  S. 
W.668. 

Defendant  in  criminal  oases. 

4.  A  defendant  who  has  been  convicted  of  a 
felony  is  not  incompetent  to  testify  as  a  witness  in 
his  own  behalf,  under  Code  Crim.  Proc.  Tex.  art 
730,  subd.  5,  which  declares  incompetent  as  wit- 
nesses "all  persons  who  have  been  convicted  of  s 
felony,  unless  the  convict  has  been  pardoned, "  as 
Laws  1889,  p.  87,  declares  that  ''any  defend 
ant  in  a  criminal  action  shall  be  entitled  to  testily 
in  his  own  behalf  therein.  "—Williams  t.  State, 
(Tex.)  12  8.  W.  1108. 

6.  Act  April  4, 1889,  permitting  defendants  to 
testify  in  their  own  behalf,  contained  an  emerf^n- 
cy  clause,  but,  failing  of  the  essential  two-thirds 
vote  on  the  passage  of  the  act,  the  emergency 
clause  did  not  become  operative,  and  the  act  did  not 
take  effect  until  90  days  after  the  adjournment  of 
the  legislature.  Held,  that  It  was  not  error  to  re- 
fuse to  permit  the  defendant  to  testify  in  his  own 
behalf,  on  a  trial  occurring  befoi-e  the  90  davs  had 
expired.— Giebel  v.  State,  (Tex.)  12  S.  W.  591. 

6.  Nor  was  it  error  to  refuse  to  continue  the 
case  so  as  to  give  defendant  the  benefit  of  thatacL 
—Giebel  V.  State,  (Tex.)  12  8.  W.  59L 

Transactions  with  decedents. 

7.  Under  Rev.  St.  Tex.  art.  3248,  providing  that 
in  actions  by  or  against  the  heirs  or  legal  repre- 
sentatives of  a  decedent,  arising  out  of  any  trans- 
action with  decedent,  neither  party  shall  be  al- 
lowed to  testify  against  the  others  as  to  statements 
by  the  testator,  unless  called  to  testify  by  the  op- 
posite party,  testatrix's  husband,  a  legatee  under 
the  will,  cannot  testifyin  his  own  behalf  as  to  dec- 
larations made  by  his  wife  bearing  on  tbe  validltv 
of  the  wia— Brown  v.  Mitehell,  (Tex.)  12  a  W. 
606. 

8.  Rev.  St  Tex.  art  2246,  provides  that  no  ^ 
son  shall  be  incompetent  to  testify  because  he  is  a 
party  to  a  suit.  Article  2348  provides  that,  in  ac- 
tions by  or  against  heirs  or  legal  representatives 
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ot  ^  decedent,  neither  party  shall  be  allowed  to 
testify  against  the  others  u  to  any  transaction 
with  such  decedent.  Held,  that  this  did  not  pre- 
clude defendants  In  an  action  by  the  widow  of  a 
-decedent,  In  behalf  of  herself  and  children,  for 
damans  tor  his  alleged  wrongful  killing,  from 
testifying  as  to  conduct  and  statements  of  dece- 
dent at  the  time  of  his  killing,  in  a  personal  diffi- 
culty with  defendants.— Wallace  V.  Stevens,  (Tex.) 
18  8.  W.  383. 

9.  The  grantees  in  a  deed,  the  common  source 
of  title,  being  dead,  a  part;  cannot  testlfv  that  it 
was  given  in  satisfaction  of  a  partnership  debt 
which,  on  a  division  of  the  firm  assets,  had  been 
given  to  witness'  father,  who  gave  it  to  him,  and 
that  the  deed  was  made  by  mistake  to  the  firm,  in- 
stead of  to  witness.— Olover  T.  Thomas,  (Tex.)  12 
fi.  W.  684. 

10.  Where  plalntifTs,  relying  upon  the  posses- 
sion of  a  deceased  person  to  complete  their  title 
by  'adverse  possession,  introduce  the  testimony  of 
bis  administrator  as  to  such  possession,  it  Is  error 
to  exclude  evidence  for  defendant  as  to  such  de- 
ceased person's  acts  in  relation  to  the  land  on  the 
ground  that  he  was  dead,  and  that  plaintiffs 
claimed  by  purchase  from  his  administrator:  for 
such  exclusion  would  defeat  the  purpose  of  the 
law,  which  is  to  place  the  parties  on  an  equal  foot- 
ing.—Hurley  v.  tockett,  (Tex.)  13  8.  W.  212. 

^Privileged  oommunications — Fhysioians. 

11.  In  proceedings  to  contest  a  will  the  defend- 
ant devisee  may  waive  the  protection  of  Rev.  St. 
Mo.  1879,  8  4017,  which  provides  that  information 
acquired  by  a  physician,  in  his  professional  capac- 
ity, shall  be  privileged,  and  may  introduce  the  at- 
tending physician  of  testatrix  as  a  witness. — 
Thompson  y.  Ish,  (Mo.)  12  S.  W.  610.* 

CredibUity. 

12.  It  is  error  in  an  action  on  an  Insurance  pol- 
icy to  exclude  testimony  as  to  the  excessive  valu- 
ation placed  on  the  goods  insured,  because  the  tes- 
timon  V  is  that  of  a  witness  who  was  an  employe  of 
defendant's  agent,  as  that  fact,  if  it  could  atTect 
the  witness  at  all,  could  only  do  so  as  to  his  credi- 
bility.—Lion  Fire  Ins.  Co,  t.  Starr,  (Tex.)  12  8. 
W.  45. 

13.  The  bias  of  one  called  to  testify  in  a  ease 
not  being  a  collateral  matter,  testimony  as  to  state- 
ments made  by  him  which  tend  to  show  such  bias 
is  competent.— Crumpton  y.  State,  (Ark.)  12  S.  W. 
663. 

Impeachment. 

14.  Rev.  St.  Mo.  1879,  i  1791,  providing  that 
grand  jurors  may  be  required  to  testify  whether 
testimony  of  a  witness  is  consistent  with  that 
given  before  them,  and  section  1780,  providing  that 
a  grand  jury  may  appoint  a  clerk  "to  preserve  min- 
utes of  their  proceedings,  and  of  the  evidence  giv- 
en before  them,  which  minutes  shall  be  given  to 
the  prosecuting  attorney, "  do  not  render  admissi- 
ble the  minutes  of  evidence  before  a  grand  jury, 
signed  by  the  witness,  to  impeach  the  witness. — 
State  V.  Thomas,  (Mo.)  12  S.  W.  643. 

.  15.  Defendant  may  call  witnesses,  and  plain- 
tiffs' witness  himself,  to  show  that  the  lattor  said 
he  knew  nothing  about  the  case,  and  only  swore 
a*  directed  by  another,  though  such  statement  was 
made  after  he  had  been  discharged. — Thompson  v. 
Ish.  (Mo.)  12  S.  W.  BIO. 

16.  Mansf.  Dig.  Ark.  $$  2903,  2908,  provide  that  a 
witness  may  be  Impeached  by  the  party  against 
whom  he  is  produced  by  showing  that  he  has  made 
statements  different  from  bis  testimony,  but,  in 
order  to  so  impeach  him,  he  must  be  asked  if  he 
has  made  the  statement  assumed,  and  the  exami- 
nation must  indicate  the  time  when  and  the  per- 
flon  to  whom  it  was  made.  Held,  that  proof  of 
such  contradictory  statements  may  be  made  as  well 
where  he  testifies  that  he  does  not  remember  them 
as  where  he  denies  them.— Billings  ▼.  State,  (Ark.) 
12  8.  W.  574. 

17.  Where  a  witness  for  the  state  testifies  on 
cross-examination  that  he  did  not  make  certain 
statements  out  of  court,  as  to  which  he  was  not  di 
rectly  examined,  and  which  are  merely  collateral, 
defendant  cannot  impeach  him  by  showing  that  he 


did  make  such  statements.  —  Commonwealtlt  ▼. 
Hourlgan,  (Ky.)  13  8.  W.  550. 

18.  If,  for  the  purpose  of  laying  the  predicate  to 
contradict  a  witness,  the  prosecution,  fixing  time, 

Slace,  and  circumstances,  asks  the  witness  if  he 
id  not  make  statements  contradictory  of  his  evi- 
dence on  the  stand,  and  the  witness  answers  that 
he  "does  not  remember, "  the  prosecution  may  in- 
troduce evidence  to  prove  that  he  did  make  such 
contradictory  statements.— Levy  t.  State,  (Tex.) 
12  S.  W.  596. 

19.  When  accused  himself  has  testified,  the  fact 
that  he  has  sworn  to  an  affidavit,  that  an  absent 
witness  would  testify  to  certain  facts,  which  the 
prosecution  has  admitted  to  be  true,  does  not  pre- 
clude the  prosecution  from  impeaching  his  testi- 
mony, on  the  ground  that  it  would  be  contradict- 
ing what  It  has  admitted  to  be  true.— Pace  v.  Com- 
monwealth, (Ky.)  12  8.  W.  271. 

30.  Where  a  casuier  of  a  banlr  testifies  that 
the  bank  had  not  disposed  of  certain  collaterals 
held  bv  It  to  secure  a  note  of  one  A.,  as  alleged  by 
defendant,  in  violation  of  Its  agreement  with  him, 
the  sworn  answer  of  the  bank  by  the  cashier  in  a 
garnishment  suit  against  A.,  that  at  the  time  al- 
leged it  held  none  of  his  property  or  effects,  is  ad- 
missible to  impeach  the  witness.- Smith  v.  Trad- 
ers' Nat.  Bank.  (Tex.)  12  8.  W.  118. 

21.  In  an  action  for  money  alleged  to  have  been 
loaned,  the  issue  being  as  to  whether  it  was  so 
loaned,  and  that  defendant  Incurred  the  obligation 
while  under  duress  caused  by  plaintiff,  evidence 
to  contradict  Irrelevant  statements  mtAe  by  plain- 
tiff on  cross-examination  as  to  ir'hether  he  had 
stated  out  of  court  that  no  person  knew  prior  to 
the  alleged  duress  that  he  had  themoney  with  him 
except  himself  and  wife,  is  inadmissible  to  Impeach 
him.— Dimmitt  v.  Bobbins,  (Tex.)  12  S.  W.  9i. 

WEITS. 

See,  also.  Arrest;  Attachment;  Certiorari;  Er- 
ror, Writ  of;  Garnishment;  Habeas  Corpus; 
Injunction;  Mandiimua;  Prohibition,  Wrltof; 
Quo  Wa/rranta;  Replevin;  Sequestratton. 

Service  of  process. 

1.  Bervloe  on  an  Indorser  of  a  note  aHeged  to 
be  a  resident  of  H.  county,  made  in  M.  county  by 
process  directed  to  the  snerifl  of  M.  county,  is  a 
proper  service. — Sanders  v.  City  Nat.  Bank,  (Tex.) 
12  S.  W.  110. 

2.  Service  of  a  citation  In  an  action  on  a  note 
on  one  of  several  Indorsers  Indorsed,  "Came  to 
hand  the  17  day  of  March,  A.  D.  1888,  at  6  o'clock 
p.  M.,  and  executed  the  7  day  of  April,  1888,  by  de- 
livering to  the  within  named  defendant  in  person 
a  true  copy  of  this  writ,  together  with  a  certified 
copy  of  plaintiff's  original  complaint, "  shows  prop- 
er service  under  Rev.  St.  Tex.  arts.  1316,  1220, 
providing  that  each  defendant,  if  without  the  coun- 
ty In  which  the  action  i»  brought,  shall  be  served 
with  a  certified  copy  of  the  petition  accompanying 
the  citation.— Sanders  v.  City  Nat.  Bank,  (Tex.)  13 
S.  W.  110. , 

By  publication. 

8.  In  actions  against  unknown  parties,  the 
court  acquires  no  jurisdiction,  unless  the  state- 
ment in  regard  to  their  interest  is  verified  under 
oath,  as  required  by  Rev.  St.  Mo.  1879,  i  3499,  re- 
lating to  publication  against  unknown  parties. — 
Charles  v.  Morrow,  (Mo.)  12  S.  W.  903. 

4.  In  Tennessee,  there  Is  no  authority  for  serv- 
ice by  publication  against  the  non-resident  defend- 
ants in  an  action  at  law  by  the  holder  of  a  check 
against  the  payee  and  the  non-resident  drawer  and 
drawee. — Farmers'  &  Traders'  Bank  v.  Bank  of 
Allen  County,  (Tenn.)  13  S.  W.  645. 

5.  Mansf.  Dig.  Ark.  f  4359,  provides  that  the 
affidavit  of  any  editor,  publisher,  or  proprietor  of 
any  newspaper  authorized  to  publish  legal  adver- 
tisements, to  the  effect  that  an  advertisement  has 
been  published  In  his  paper  for  the  length  of  time, 
ete.,  shall  be  evidence  of  the  publicatloa  thereof. 
Held,  that  an  affidavit  of  a  person  that  the  adver- 
tisement was  published  In  a  certain  paper,  with- 
out showing  his  connection  with  the  paoer,  or  his 
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rlgbt  to.  nudfo  the  affldsvlt,  !•  not  proof  of  legal 
pobUcaUbn.— Croes  ▼.  Wilaon,  (Ark.)  12  S.  W.  B70. 
«.  ]faiiBt..I>ig.  Ark.  H  4880-4843,  provide  that 
.in  actions  by  the  proaecuting  attorney  to  collect 
•bond!  girea  in  payment  of  lands  sold  by  the  state, 
in  case  the  return  of  the  officer  shows  that  defend- 
ant is  dMid,  or  on  other  proof  thereof,  the  clerk 
shall  make  a^d  enter  an  order  which  shall  contain 
the  date  and  amount  of  the  bond  proceeded  upon, 
and  a  description  of  the  land,  eto.,  and  warn  gen- 
erally **the  heirs  and  person^  representatives"  of 
the  defendant  to  appear  and  make  defense  thereto 
on  \be  first  day  of  the  next  term  of  the  conrt  that 
commences  more  than  60  days  from  the  date  of 
such  order;  and  the  pablicaUon  of  such  order,  as 
orovided  byM't^'  ororided  it  states  the  month,  and 
day  of  the  month,  upon  which  such  term  shall 
commence,  shall  be  equivalent  to  personal  service : 
provided  that  upon  retnm  of  the  officer,  showing 
that  defendant  Is  not  found  -in  the  county,  the 
prosecuting  attorney  shall  file  an  affidavit  that  he 
has  used  due  diligence,  and  has  not  been  able  to 
ascertain  whether  defendant  is  dead  or  alive. 
Held,  that  a  warning  order  la  insaffldent  which 
gives  the  title  of  the  cause  and  warns  "the  defend- 
ants, the  legal  repreeentatlTes  of  Toertain  named 


persons  who  were  named  as  defenduits  in  the  title] 
to  appear  in  this  court  within  thirty  days,  and  an- 
swer the  complaint  of  plaintiff.— Cross  ▼.  Wilaon, 
(Ark.)  ta  8.  W.  570. 

SerTice  of  prooess— On  non-resident. 

7.  Service,  out  of  the  state,  on  a  citizen  and 
resident  of  another  state,  will  not  sustain  a  per- 
sonal jaderment  against  him.  York  V.  State,  11  S. 
W.  869,  followed.— Eimmarle  v.  Houston  &  T.  C 
By.  Co.,  (Tex.)  12  B.  W.  008. 

Waiver. 

8.  Under  Oen.  Ijaws  Tex.  1885,  art  lS47a,  pro- 
viding that  the  acceptance  of  service  and  'waiver 
of  process  shall  not  in  any  action  be  authorized  by 
an  instrument  sued  on  or  executed  prior  to  the  in- 
stitution of  such  suit,  nor  shall  it  be  made  nntil 
after  suit  brought,  defendant's  acceptance  of  serv- 
ioe  and  waiver  of  prooess  Indorsed  on  the  petition 
in  the  suit  against  him,  before  it  was  filed,  yviil 
not  support  a  judgment  by  defatilt. — McAnelly  ▼. 
Ward,  (Tex.)  18  S.  W.  206. 

Wrongftil  Attachment. 

See  AUaOvment.  15-96. 
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